Digitized  by 

the  Internet  Archive 

in  2014 

https://archive.org/details/americanenglishe22garl 


We  guarantee  to  complete  the 
Second  Edition  American  and 
English  Encyclopaedia  of  Law 
in  32  volumes  (including  Index), 
or  to  furnish  free  of  all  charge 
any  volumes  in  excess  of  that 
number  required  to  complete 
the  work. 

EDWARD  THOMPSON  COMPANY. 


G&2>5  THE 


American  and  English 

ENCYCLOPEDIA 


OF 


LAW 


EDITED  BY 

DAVID  S.  GARLAND  and  LUCIUS  P.  McGEHEE 

UNDER  THE  SUPERVISION  OF 

JAM  ES  COCKCROFT 


SECOND  EDITION 

Volume  XXII. 


5' 


NORTHPORT,  LONG  ISLAND,  N.  Y. 

EDWARD    THOMPSON  COMPANY 

London:  C.  D.  CAZENOVE  AND  SON,  26  Henrietta  Street 

1902 


Copyright,  1892, 

BY 

EDWARD  THOMPSON  COMPANY. 
Copyright,  iqoj, 

BY 

EDWARD  THOMPSON  COMPANY. 
All  rights  reservtd. 


TABLES  OF  TITLES  AND  WORDS  AND  PHRASES. 


I.  TITLES. 


Italics  indicatt 

Partnership,  2. 

Part  Payment,  233. 

Part  Performance,  233. 

Parts  Beyond  the  Seas,  233. 

Party  Aggrieved,  234. 

Party  in  Any  Trust  Capacity,  234. 

Party-Pate  Tickets,  234. 

Party  to  Be  Charged,  235. 

Party  Walls,  236. 

Pass  {Carrier),  257. 

Passenger  Car,  2580 

Passengers,  258. 

Passion,  258. 

Pasture,  Common  of,  259. 

Patentable  Combination,  259. 

Patentable  Invention,  259. 

Patent  Ambiguity,  259. 

Patent  Fuel,  259. 

Patents,  260. 

Paternity,  505. 

Pawn  and  Pawnbroker,  508. 

Paymaster,  512. 

Payment,  513. 

Payment  into  Court,  638. 

Peddler,  639. 

Pedigree,  640. 

Pencil,  655. 

Penetration,  656. 

Pensions  and  Bounties,  657. 

Peremptory  Challenge,  677. 

iV«7,  678. 

Perils  of  the  Sea,  678. 
Perjury,  680. 
Permanent  Fixtures,  699. 
Perpetual  Injunction,  700. 
Perpetuation  of  Testimony,  700. 
Perpetuities  and  Trusts  for  Accumu- 
lation, 701. 


cross- rt ftrtncis. 

Person,  738. 
Personal  Covenants,  745. 
Personal  Injuries,  745. 
Personal  Property,  746. 
Personal  Representatives,  757. 
Personal  Services,  758. 
Personation,  758. 

Person  in  Charge  of  Transportation,  758. 

Person  Injured,  758. 

Person  in  Loco  Parentis,  758. 

Person  Interested,  758. 

Person  of  Color,  758. 

Person  of  Unsound  Mind,  758. 

Persuasion,  759. 

/V/;'/  Larceny,  760. 

Pews  and  Pew  Rights,  761. 

Pharmacy,  771. 

Photographs,  772. 

Physical  Examination,  777. 

Physicians  and  Surgeons,  778. 

■ftjf,  812. 

Pilots,  813. 

Pin  Money,  824. 

Pious  Gift,  824. 

Pipe  Lines,  825. 

Piracy,  826. 

Place  of  Profit,  832. 

Place  of  Publication,  832. 

Place  of  Resort,  832. 

Place  of  Worship,  832. 

Plate  Glass  Insurance,  836. 

Playing  Policy,  837. 

Pleasure  Carriage,  838. 

Pledge  and  Collateral  Security, 

839- 
Plural,  909. 
Poach  —  Poaching,  910. 
Points  and  Authorities,  910. 


TABLE  OF  TITLES. 


Poisons  and  Poisoning,  911. 
Police  Courts,  913. 
Police  Power,  914. 
Polite  Art,  941. 
Poll,  942. 
Pollution,  942. 
Polygamy,  942. 
Pony,  942. 

Poor  and  Poor  Laws,  944. 

Poor  Debtor,  1027. 

Populist  Party,  1027. 

Portico,  1028. 

Port  Risk,  1029. 

Possession,  1031. 

Possessio  Pedis,  1031. 

Possessory  Title,  1031. 

Possessory  Warrants,  1032. 

Postage,  1035. 

Postal  Laws,  1036. 

Postnuptial  Settlements,  1082. 

Power  of  Attorney,  1084. 

Power  of  Revocation,  1087. 

Power-of-Sale  Mortgages,  1087. 

Powers,  1088. 

Power  to  Regulate,  1159. 

Power  to  Regulate  Commerce,  11 59. 

Prayer,  1161. 

Precatory  Trusts,  1162. 

Precedent,  1171. 

Precedents,  1171. 

Precise,  1 172. 

Pre-empt — Pre-emption — Pre-emptor, 


Preferences,  1 1 7  2. 

Preliminary  Injunction,  11 73. 

Premium  Notes,  1177. 

Prepossession,  1178. 

Prescription,  1180. 

President  of  United  States,  1229. 

Press,  1 23 1. 

Presumptions,  1232. 

Pretense  Title,  1292. 

.P;  etermitted,  1292. 

Previous  Chaste  Character,  1293. 

Primage,  1294. 

Primary  Evidence,  1295. 

Princes,  1295. 

Principal  and  Accessory,  1296. 
Principal  and  Agent,  1296. 
Principal  and  Surety,  1296. 
Principals  in  Second  Degree,  1  2  96. 
Prints  and  Labels,  1297. 
Prisons  and  Prisoners,  1298. 
Privacy,  Right  of,  1311. 
Private  Acts,  13 13. 
Private  Asylum,  13 13. 
Private  Carriers,  13 13. 
Private  Corporations,  13 13. 
Private  Examination,  1313. 
Private  International  Law,  1314. 
Private  Laws,  1387. 
Private  Nuisance,  1387. 
Private  Paths,  1387. 
Private  Place,  1387. 


1172. 
iv 


II.  WORDS  AND  PHRASES. 


By  Tho 

Partition  Fences  or  Walls,  i. 
Partition  of  a  Succession,  i. 
Partly,  i. 
Party,  233. 

Pass  —  Passing  —  Passage,  257. 
Passbook,  258. 
Passenger  Ship,  258. 
Passenger  Station,  258. 
Passport,  258. 
Past,  259. 

Patent  Medicine,  259. 
Patent  Right,  259. 
Patent  to  Land,  505. 
Path,  506. 
Patient,  506. 
Patrimony,  506. 
Patrolman,  506. 
Patronage  —  Patronize,  506. 
Pattern,  506. 
Pauper,  506. 

Pave  —  Pavement  —  Paving,  etc., 

Paving  Tiles,  507. 

Pay  —  Payable  —  Paid,  510. 

Payee  —  Payer,  512. 

Paying,  512. 

Peace,  638. 

Peaceable  Possession,  638. 
Peace  Officer,  638. 
Peculation,  638. 
Peculiar,  638. 
Pecuniary,  638. 
Pedis  Possessio,  654. 
Peer,  654. 
Peltry.  654. 
Penal  —  Penalty,  654. 
Penal  Law  or  Statute,  654. 
Pending,  655. 
Penitentiary,  656. 
Penned,  656. 
Pent  Road,  675. 


Johnson  Michie. 

People,  675. 
People's  Party,  676. 
Pepper,  676. 
Pepsin,  676. 
Per,  676. 

Perambulation,  676. 
Per  Annum,  677. 
Percentage,  677. 
Perch,  677. 

Percolating  Waters,  677. 
Per  Curiam,  677. 

Perfect  —  Perfecting,  etc.,  677. 
Perform  —  Performance,  678. 
Perfumery,  678. 
Period,  678. 
Periodical,  679. 
Perishable,  679. 

Perishable  Goods  —  Perishable  Prop- 
erty, 679. 
Per  Legem  Terr.<e,  698. 
.    Permanent  —  Permanently,  etc.  ,  698. 
Permissive  Waste,  699. 
Permit  —  Permission,  699. 
Perpetration  —  Perpetrator,  700. 
Perpetual,  700. 
Perquisite,  737. 
Persistent,  737. 
Personal,  743. 
Personal  Action,  744. 
Personal  Chattels,  745. 
Personal  Effects,  745. 
Personal  Examination,  745. 
Personal  Goods,  745. 
Personal  Liberty,  745. 
Personal  Security,  757. 
Personal  Service,  757. 
Personal  Statutes,  758. 
Personal  Tax,  758. 
Personal  Transactions  or  Communi- 
cations, 758. 


TABLE  OF  WORDS  AND  PHRASES. 


Person  or  Party  Aggrieved,  758. 

Persuade,  759. 

Pertain,  759. 

Perverse  Verdict,  759. 

Petition,  759. 

Petit  Juror,  760. 

Petit  Misdemeanor,  760. 

Petroleum,  760. 

Pettifogging,  760. 

Pettv  Chapman,  760. 

Petty  Officer,  760. 

Philanthropic,  771. 

Philosophical,  771. 

Photography  —  Photographic,  777. 

Physical  —  Physically,  777. 

Piazza,  811. 

Piccage,  811. 

"Pice,"  811. 

Picked,  812. 

Picketing,  812. 

Pico,  812. 

Picture,  812. 

Piece,  812. 

Pier,  812. 

Pile,  812. 

Piledriver,  812. 

Pilfer,  812. 

Pillage,  812. 

Pimp,  824. 

Pinkroot,  824. 

Pins,  824. 

Pint,  824. 

Pioneer,  824. 

Piscaria,  828. 

Pistol,  828. 

Pistol  Cartridges,  828. 
Pitched,  829. 
Pitfall,  829. 
Place,  829. 
Place  of  Abode,  831. 
Place  of  Business,  831. 
Placer,  832. 
Placita,  832 
Plaga,  833. 
Plain,  833. 
Plainly,  833. 
Plaint,  833. 
Plaintiff,  833. 
Plan,  834. 


Planking,  834. 
Plank  Road,  834. 
Plant,  834. 
Plantation,  834. 
Planters,  835. 
Planting,  835. 

Plaster  —  Plasterer  —  Plastering, 

835- 
Plat,  835. 

Plate,  835. 

Platform,  836. 

Play,  836. 

Plea,  837. 

Pleading,  837. 

Plea  in  Abatement,  838. 

Plea  in  Bar,  838. 

Pleasure,  838. 

Plenary,  909. 

Plene  Administravit,  909. 

Plotting,  909. 

Plunder,  909. 

Plunderage,  909. 

Ply,  909. 

Pneumatic  Tube,  910. 
Pocket  Knives,  910. 
Point,  910. 
Pointing,  910. 
Poker,  913. 
Police,  913. 

Police  Justice  or  Magistrate,  913. 
Policy,  941. 

Political  Character,  941. 
Political  Corporation,  941. 
Political  Office,  941. 
Political  Party,  942. 
Political  Rights,  942. 
Politics  —  Political,  942. 
Poll-tax,  942. 
Polymania,  942. 
Pond,  942. 
Pool,  942. 

Poor  Relation,  1027. 
Popular,  1027. 
Popular  Actio  1027. 
Population,  1027. 
Porch  —  Portico,  1027. 
Pork,  1027. 
Port,  1027. 
Portable,  1028. 


TABLE  OF  WORDS  AND  PHRASES. 


Portion,  1029. 
Portrait,  1029. 
Port  worthy,  1029. 
Position,  1029. 
Positive,  1030. 
Positive  Law,  1030. 
Positively,  1030. 
Posse  Comitatus,  1030. 
Possess,  1030. 
Possibility,  1034. 
Possible,  1035. 
Post,  1035. 

Post-dated  Check — Post  Notes,  1082 
Posterity,  1082. 
Posthumous  Child,  1082. 
Postliminy,  1082. 
Post  Obit,  1082. 

Postpone  —  Postponement,  1083. 
Potential  —  Potentially,  1083. 
Pound,  1083. 
Poundage,  1083. 
Power,  1083. 

Practicable  —  Practicably,  1159. 

Practical,  1159. 

Practice,  1160. 

Practice  of  a  Church,  1161. 

Practice  of  Medicine,  1161. 

Prados,  1161. 

Prairie,  1161. 

Pray,  1161. 

Preamble,  1161. 

Precarious,  1161. 

Preceding,  1171. 

Precept,  1172. 

Precinct,  1172. 

Preclude,  1172. 

Preconceive,  1172. 

Predecessor,  1172. 

Predominant,  1172. 

Pre-existing,  1172. 

Preferential  Lien,  1172. 

Preferred,  1172. 

Pregnant,  1173. 

Prejudice,  1173. 


Premeditate — Premeditated,  etc., 

1174. 
Premises,  i  175. 
Premium,  1177. 
Premium  Reserve,  1177. 
Prepay  Station,  1177. 
Prepense,  1177. 

Preponderance  of  Evidence,  1177. 
Prerogative,  1178. 
Prescribe,  1179. 

Prescription  of  a  Statute,  1226. 

Presence  —  Present,  1226. 

Present  —  Presentment,  1226. 

Presentation,  1227. 

Presentation  of  Claims,  1227. 

Presently  Acquired  Property,  1227. 

Presents,  1227. 

Preside  —  Presiding,  1227. 

President,  1228. 

Presume,  1231. 

Presumptive  Evidence,  1292. 

Presumptive  Trust,  1292. 

Pretended,  1292. 

Pretense,  1292. 

Pretext,  1292. 

Pretium  Affectionis,  1292. 

Prevailing  Party,  1292. 

Prevent,  1292. 

Preventive  Justice,  1293. 

Previous  —  Previously,  1293. 

Price,  1293. 

Prima  Facie  Case  or  Evidence,  1294. 
Primarily  Liable,  1294. 
Primary,  1294. 
Primary  Election,  1295. 
Prime,  1295. 
Principal,  1295. 
Principally,  1296. 
Principle,  1296. 
Print  —  Printer,  etc.,  1296. 
Prior,  1297. 
Priority,  1297. 
Private,  1312. 
Private  Property,  1387. 
vii 


THE 


AMERICAN  AND  ENGLISH 

ENCYCLOPEDIA  OF  LAW. 


PARTITION  FENCES  OR  WALLS.  (See  also  the  titles  Fences,  vol.  12,  p. 
1047  i  PARTY  WALLS,  post.)  —  A  partition  fence  or  wall  is  a  fence  or  wall 
built  on  the  boundary  line  between  adjacent  proprietors.1 

PARTITION  OF  A  SUCCESSION.  (See  also  the  titles  Partition,  vol.  21, 
p.  1 1 26;  SUCCESSION.)  —  The  partition  of  a  succession  is  the  division  of  the 
effects  of  which  the  succession  is  composed  among  all  the  coheirs,  according 
to  their  respective  rights.  Partition  is  voluntary  or  judicial.  It  is  voluntary 
when  it  is  made  among  all  the  coheirs  present  and  of  age,  and  by  their  mutual 
consent.  It  is  judicial  when  it  is  made  by  the  authority  of  the  court,  and 
according  to  the  formalities  prescribed  by  law.  Every  partition  is  either 
definitive  or  provisional.  Definitive  partition  is  that  which  is  made  in  a 
permanent  and  irrevocable  manner.  Provisional  partition  is  that  which  is 
made  provisionally,  either  of  certain  things  before  the  rest  can  be  divided, 
or  even  of  everything  that  is  to  be  divided,  when  the  parties  are  not  in  a 
situation  to  make  an  irrevocable  partition.  By  definitive  partition  is  also 
understood  the  judicial  partition,  made  according  to  law  ;  and  by  provisional 
partition,  that  in  which  the  formalities  prescribed  by  law  have  not  been 
observed,  or  that  by  which  the  parties  are  not  definitively  bound.2 

PARTLY.  — See  note  3. 

The  company  relaid  the  road  and  operated  it 
with  locomotives,  etc.  It  was  held  lhat  not- 
withstanding the  removal  of  the  rails  by  order 
of  court,  the  railroad  did  not  come  within  the 
description  of  &  partly  built  road.  The  court 
said:  "The  private  road  thus  purchased  was 
wholly  built  and  constructed  from  the  mines 
to  the  rolling:  mill,  and  does  not  come  within 
the  description  of  a  partly  built  road.  The 
fourth  section  [of  the  act  incorporating  the 
company]  says:  '  The  damages  occasioned  by 
the  building  and  consiruction  of  said  railroad,' 
which  means  a  railroad  built  and  constructed 
by  the  company  created  by  the  act,  '  or  of  any 
partly  built  road  which  may  be  purchased  by 
sa'd  company,  to  the  owners  of  private  prop- 
erty on  which  the  same  may  be  located,  and 
which  shall  nol  have  been  settled  with  or  se- 
cured to  said  owners  by  agreement,  shall  be 
ascertained  and  paid  in  the  manner  provided 
in  the  General  Railroad  Law  of  February  19th, 
1849,  and  the  several  supplements  thereto,' 
which  clause  does  not  apply  to  a  built  and  con- 
structed railroad  like  the  present  road  pur- 
chased by  the  company,  and  there  is  therefore 
no  provision  for  the  ascertainment  of  damages 
in  the  case  before  us."  McCandless's  Appeal, 
70  Pa.  St.  210. 
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1.  Partition  Fence,  within  a  statute  providing 
that  one  who  used  his  land  otherwise  than  in 
common  could  be  compelled  to  contribute  10 
the  erection  of  a  partition  fence,  was  thus 
defined:  "A  partition  fence,  as  contemplated 
in  the  statute,  means  a  fence  on  the  line  be- 
tween two  proprietors  where  there  is  no  road, 
alley,  or  something  else  which  would  prevent 
the  erection  of  such  fence."  Hewit  v.  Jewell, 
59  Iowa  38.  See  also  Syas  v.  Peck,  58  Iowa 
256. 

2.  Rev.  Civ.  Code  La.  (1900),  art.  1293-1296. 

3.  Partly. —  One  R.  constructed  a  private 
railroad  to  his  own  mines,  through  an  alley  on 
the  line  of  an  incorporated  railroad  company, 
with  the  consent  of  such  company,  after  which 
he  was  enjoined  from  using  it  and  ordered  to 
remove  the  rails,  etc.  He  procured  the  incor- 
poration of  himself  and  six  others  as  a  rail- 
road, coal,  and  oil  company  with  a  capital  of 
$100,000,  authorized  to  buy  any  railroad  partly 
or  wholly  completed,  damages  to  be  ascer- 
tained, etc.,  according  to  the  general  railroad 
law.  The  company  was  organized  before  any 
stock  was  taken,  and  R.  sold  to  it  his  railroad, 
mines,  etc.,  for  one  hundred  thousand  dollars, 
payable  in  the  stock  of  the  company,  which  had 
no  other  assets  than  the  property  sold  by  R. 
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By  William  B.  Hale. 
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)  Exceptions  to  Pule,  1 7 . 

(4)  Subpartnerships,  17. 
Sharing  Profits,  1 7 . 

(1)  Pormer  Doctrine,  17. 

(a)  Statement  of  Rule,  17. 

Applications  of  Pule,  18. 
(f)  Reason  for  Rule,  19. 

Exceptions  to  Rule,  19. 

(2)  Modern  Doctrine,  20. 

(«)  Statement  of  Rule,  20. 
($)  Discordant  Cases,  21. 
Tests  of  Partnership,  22. 

(1)  Profit  Sharing,  22. 
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(3)  Intention  of  Parties,  24. 

(a)  General  Rule,  24. 

(£)  Legal  and  Not  Expressed  Intent  Controlling,  26. 

(4)  Common  Ownership  of  Profits,  27. 
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Application  of  Rule,  30. 
aa.  /«  General,  30. 
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Services,  31. 
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3.  Evidence  of  Partnership,  38. 
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b.  As  Between  Partners  and  as  to  Third  Persons,  38. 

c.  Burden  of  Proof,  39. 

d.  Contract  or  Articles  of  Partnership,  39. 

e.  Sharing  Profits  and  Losses,  40. 

(1)  Sharing  Both  Profits  and  Losses,  40. 

(2)  Sharing  Profits,  Nothing  Said  About  Losses,  41. 

(3)  Sharing  Profits  with  Stipulation  Against  Losses,  43. 
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(4)  Sharing  Gross  Returns,  44. 

(a)  Statement  of  Rule,  44. 

(b)  Application  and  Illustration  of  Rule,  45. 

(5)  Sharing  Losses  or  Expenses  Only,  46. 

f.  Common  Stock  or  Capital,  46. 

g.  Conduct  of  Parties,  47. 
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J.  Documentary  Evidence,  49. 
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(2)  Trading  or  Commercial,  61. 

(3)  Nontrading,  62. 

2.  Partners,  63. 

a.  Ostensible,  63. 

b.  Secret,  63. 

c.  Active,  63. 

d.  Silent,  63. 

e.  Dormant,  63. 

f.  Nominal,  64. 

g.  Incoming,  64. 

h.  Retiring,  64. 

/'.  Liquidating,  64. 
y.  General  and  Special,  64. 

III.  CONTEACT  OF  PAKTNERSHIP,  64. 

1.  Requisites  in  General,  64. 

2.  Formalities,  65. 

a.  /«  General,  65. 

Contract  May  Be  Express  or  Implied,  65. 
Necessity  of  W riling  under  Statute  of  Frauds,  65. 

(1)  General  Rule,  65. 

(2)  Partnerships  Owning  or  Dealing  in  Realty,  66. 

(3)  When  Writing  Essential,  67. 
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3.  Who  May  Become  Partners,  68. 

a.  In  General,  68. 

b.  Aliens,  68. 

c.  Infants,  68. 

d.  Insane  Persons,  69. 

e.  Married  Women,  69. 

f.  Corporations,  70. 

g.  Partnerships,  70. 

4.  Number  of  Partners,  70. 

5.  Consideration,  71. 

a.  Necessity  Por,  71. 

ff7/<z/         Constitute,  71. 
Premiums,  71. 

6.  Purpose  of  Partnership,  72. 

a.       General,  72. 

Buying  and  Selling  Real  Estate,  72. 
^.  Illegal  Partnerships,  72. 

(1)  /«  General,  72. 

(2)  Effect  of  Illegality,  74. 

IV.  Firm  Considered  as  Entity,  75. 

1.  yi/  Common  Law,  75. 

2.  Limited  Recognition  as  Entity,  76. 

3.  Statutory  Recognition  as  Entity,  76. 

V.  Firm  Name,  76. 

1.  Necessity  For,  76. 

2.  Purpose  and  Use,  77. 

c  In  General,  77. 

When  Properly  Used,  77. 

(1)  General  Rule,  77. 

(2)  Contracts,  77. 

(3)  Exception  to  Rule  —  Conveyance  of  Realty,  79. 

3.  ffVza/  iVrt;«f  Adopted,  80. 

7>z  Absence  of  Statute,  80. 
Statutory  Provisions,  81. 

(1)  7>z  General,  81. 

(2)  Representative  Provisions,  81. 

4.  Displaying  Name  of  Principal  or  Partner,  82. 

5.  Filing  and  Publishing  Certificate,  82. 

6.  Right  to  Trade  Name,  83. 

VI.  Firm  Capital,  84. 

1.  Definition  and  Nature,  84. 

2.  W/ia/  vl/tfj'  Be  Contributed,  85. 

3.  Rights  of  Partners  as  to  Capital,  86. 

a.  In  General — Increase  or  Diminution,  86. 

b.  Return  on  Dissolution  of  Firm,  86. 

(1)  Necessity  For,  86. 

(2)  Distribution  in  Proportion  to  Contribution,  87. 

(3)  Presumption  as  to  Equality  of  Contributions,  88. 

VII.  Partnership  Property,  88. 

1.  What  Constitutes,  88. 

a.  In  General,  88. 

b.  Intention  Governs,  88. 

c.  Property  Originally  Brought  In  or  Subsequently  Acquired  for 

Partnership  Purposes,  89. 

d.  Where  Co-owners  Are  Partners  in  Profits  from  Common  Prop- 

erty, 92. 

2.  How  Title  Is  Held,  93. 

a.  Partnership  Personalty,  93. 
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b.  Partnership  Realty,  93. 

(1)  General  Rule  as  to  Legal  Title  to  Realty,  93. 

(2)  Immaterial  in  Equity  in  Whose  Name  Title  Taken,  93. 

(3)  Effect  of  Bona  Fide  Purchase  from  Partner  Holding  Legal 

Title,  95. 

3.  Partner  s  Interest  in  Firm  Property,  95. 

a.  Nature  of  Interest,  95. 

(1)  In  General,  95. 

(2)  Real  and  Actual  Interest  of  Partner,  98. 

(3)  Right  to  Have  Sale  or  Partition,  99. 

(a)  General  Rule,  99. 

(£)  Provisions  in  Partnership  Articles,  100. 

b.  Shares  of  Each  Partner,  100. 

(1)  How  Regulated,  100. 

(2)  Presumption  of  Equality,  101. 

c.  Attachment  or  Execution  for  Individual  Debt,  102. 

(1)  In  General,  102. 

(2)  Manner  of  Executing  Writ,  103. 

(3)  What  Acquired  by  Separate  Creditor  or  Purchaser,  103. 

d.  Transfer  of  Interest,  104. 

(1)  To  Third  Person,  104. 

{a)  In  General,  104. 
\b)  Effect,  104. 

(2)  To  Copartner,  105. 

4.  Conversion  of  Firm  Realty  into  Personalty,  106. 

a.  In  England,  106. 

b.  In  U7iited  States,  106. 

(1)  Conversion  Only  So  Far  as  Necessary,  106. 

{a)  General  Rule,  106. 

(J?)  Descent  Where  Title  Vested  in  Both  Partners,  108. 
{/)  Descent  Where  Title  in  Name  of  One  Only,  108. 
(</)  Dower  Rights  in  Partnership  Realty,  108. 

(2)  Agreement  Controlling,  109. 

5.  Changing  Joint  into  Separate  Property  and  Vice  Versa,  109. 

VIII.  Paetnees'  Rights  and  Liabilities  Intee  Se,  i  10. 

1.  Articles  of  Partnership,  no. 

a.  In  General,  no. 

b.  Necessity  For,  no. 

c.  Provisions  of  Articles,  no. 

(1)  ///  General,  no. 

(2)  Usual  Provisions,  no. 

d.  Operation  and  Effect,  in. 

(1)  In  General,  m. 

(2)  Presumption  as  to  Knowledge  of  Provisions,  nr. 

(3)  Failure  to  Comply  with  Articles,  112. 

(4)  Application  Where  Partnership  Prolonged  by  Consent,  112. 

e.  Modification,  Alteration,  or  Waiver,  112. 

f.  Specific  Performance,  112. 

g.  Construction  of  Articles,  113. 

(1)  In  General,  113. 

(2)  Particular  Rules,  114. 

2.  Right  to  Participate  in  Alanagemenl,  114. 

a.  In  Absence  of  Agreement,  114. 

(5.  Agreement  as  to  Who  Shall  Participate,  114. 

3.  Duty  to  Observe  Good  Faith,  114. 

a.  In  General,  114. 

b.  Private  Benefits  from  Firm  Transactions,  115. 

(1)  General  Rule,  115. 

(2)  Information  Acquired  as  Partner,  117. 
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4.  Right  to  Carry  On  Separate  Business,  118. 

a.  In  Competition  with  Firm,  1 1 8. 

b.  Noncompeting  Business,  118. 

5.  Right  to  Contribution  and  Indemnity,  118. 

a.  When  Partner  Entitled,  118. 

(1)  In  General,  118. 

(2)  Losses  and  Expenses  Incurred  in  Ordinary  Conduct  of 

Business,  119. 

(3)  Expenses  Incurred  in  Preserving  Firm  Business  or  Prop- 

erty, 120. 

(4)  Effect  of  Agreement  to  Assume  Liabilities  on  Dissolution,  1 20. 

b.  Right  to  Contribution  from  Individual  Property,  120. 

c.  Right  as  Affected  by  Illegality  of  Transaction,  121. 

d.  Limit  as  to  Amount,  121. 

e.  Manner  and  Time  of  Enforcement,  121. 

6.  Right  to  Compensation  for  Services  in  Firm  Business,  121. 

a.  General  Rule,  121. 

b.  Effect  of  Contracts  Express  or  Itiiplied,  123. 

c.  Extra  Services  Necessitated  by  Wilful  Negligence  of  Copartner, 

1 24. 

7.  Right  to  Interest  on  Balances,  124. 

a.  In  General,  124. 

b.  In  Case  of  Express  or  It7iplied  Contract,  124. 

c.  In  Absence  of  Agreetnent,  125. 

(1)  Capital,  125. 

(2)  Advances,  Overdrafts,  and  Undivided  Profits,  125. 

8.  Rights  as  to  Partnership  Accounts,  127. 

a.  Duty  to  Keep  and  Right  of  Access,  127. 

b.  Where  to  Be  Kept,  127. 

c.  Effect  as  Evidence,  127. 

9.  Duty  to  Conform  to  Articles  of  Partnership,  128. 

10.  Duty  to  Exercise  Care  and  Skill,  128. 

a.  In  General,  128. 

b.  Losses  Not  Caused  by  Negligence  or  Bad  Faith,  128. 

11.  Power  of  Majority,  129. 

a.  Regulation  by  Express  Agreetnent  in  Articles,  129. 

b.  In  Absence  of  Agreement,  129. 

(1)  In  General,  129. 

(2)  As  to  Matters  Within  Scope  of  Firm  Business,  129. 

(3)  Changes  in  Business  or  Terms  of  Association,  129. 

12.  Division  of  Profits,  130. 

a.  Regulation  of  Mode,  Time,  and  Amount,  in  Absence  of  Agreement, 

130. 

b.  What  May  Be  Treated  as  Profits,  130. 

13.  Power  to  Expel  Partner,  130. 

a.  Necessity  for  Express  Agreement  Conferring  Power,  130. 

b.  Necessity  for  Exercise  of  Good  Faith,  130. 

c.  Effect  of  Expulsion  in  Violation  of  Rules,  131. 

14.  Right  to  Partner's  Lien,  131. 

a.  In  General,  131. 

b.  Against  Whom  Available,  132. 

c.  To  What  Property  Lien  Attaches,  133. 

d.  How  Lost,  133. 

e.  Application  of  Firm  Property  to  Private  Use,  134. 

f.  Basis  for  Priority  of  Firm  Creditors,  135. 

g.  How  Enforced,  135. 

IX.  Rights  and  Liabilities  of  Partners  as  to  Third  Persons,  135. 

1.  Power  of  Partner  to  Bind  Firm,  135. 
a.  Actual  Authority,  135. 
(1)  In  General,  135. 
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(2)  Regulated  by  Agreement,  137. 

(3)  Presumption  in  Absence  of  Agreement,  137. 

(a)  Authority  Presumed  as  to  All  Acts  Necessary  to 

Carry  On  Business,  137. 
(J?)  As  Controlled  by  Law  of  Place  Where  Partnership 

Fortned,  139. 

(<r)  Question  as  to  Scope  of  Authority  for  Jury,  139. 
{d)  Evidence  to  Show  Scope  of  Partnership,  139. 

(4)  Notice  to  Partner  as  Notice  to  Firm,  139. 

(5)  Admissions  and  Representations  by  Partner,  140. 

(6)  Acts  Beyond  Actual  Authority,  141. 

(a)  Duty  to  Indemnify  Copartner  for  Loss  Caused  Thereby, 

141. 

(b)  Binding  Effect  of  Such  Acts,  141. 
b.  Apparent  or  Implied  Authority,  141. 

(1)  General  Rule  as  to  Power  to  Bind  Firm,  141. 

(2)  Restriction  by  Agreement,  142. 

(a)  In  General,  142. 

(b)  Effect  as  Dependent  on  Notice  of  Restriction,  142. 

(3)  To  What  Acts  Limited,  144. 

{a)  Acts  Necessary  for  Carrying  On  Business  in  Usual 
Way,  144. 

(b)  Acts  Apparently  Not  Connected  with  Ordinary  Busi- 

ness, 144. 

(4)  Particular  Poitiers,  147. 

(a)  Nature  of  Business  as  Controlling,  147. 
(<£)  Acts  Within  Implied  Authority  in  Absence  of  Agree- 
ment, 148. 
aa.  Of  Partners  Generally,  148. 
bb.  As  to  Negotiable  Paper,  151. 

{ad)  Trading  Partnerships,  151. 
(bb)  Nontrading  Partnerships,  153. 
cc.  Power  of  Partner  in  Trading  Firm  to  Borrow 
on  Firm's  Credit,  154. 

(c)  Acts  as  to  Which  No  Authority  Implied,  155. 

aa.  In  General,  155. 

bb.  Power  to  Bind  Firm  by  Sealed  Instrument,  158. 

(5)  Restriction  of  Authority  by  Dissent,  160. 

(a)  General  Rule,  160. 
{b)  Acts  Within  Power  of  Majority,  160. 
{c)  Imposition  of  Additional  Burdens  upon  Third  Per- 
sons, 1 60. 
(V)  Waiver  of  Dissent,  160. 
2.  Liability  of  Firm  on  Contracts  Made  by  One  Partner,  i6j. 

a.  In  General,  161. 

b.  Conditions  Necessary  to  Liability,  163. 

(1)  Express  or  Implied  Authority,  163. 

(2)  Absence  of  Notice  of  Limitations  on  Actual  Authority,  163. 

(3)  Agency  for  Firm,  163. 

(4)  Liability  of  Firm  as  Affected  by  Reception  of  Benefit,  164. 

c.  Firm  Bills  and  Notes,  164. 

(1)  Necessity  for  Use  of  Firm  Name,  164. 

(2)  Effect  of  Use  of  Name,  165. 

(a)  As  Raising  Presumption  of  Firm  Liability,  165. 

(b)  Equivalent  to  Signature  of  Names  of  All  Liable  as 

Partners,  166. 
aa.  Ln  General,  166. 

bb.   Where  Business  Carried  On  in  Name  of  Indi- 
vidual, 166. 

cc.   Where  Two  Firms  of  Same  Name  Exist,  166. 
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3.  Liability  for  Partner  s  Torts,  Frauds,  and  Breaches  of  Trust,  166. 

a.  When  Committed  in  Course  of  Employment,  166. 

b.  Torts  Outside  Scope  of  Authority,  168. 

c.  Misapplication  of  Money  or  Property  Received  for  Firm  or  in 

Firm's  Custody,  169. 

(1)  Money  Received  and  Misapplied  by  Partner,  169. 

(2)  Misapplication  by  Partner  of  Money  in  Custody  of  Firm, 

169. 

d.  Employment  of  Trust  Money  for  Partnership  Purposes,  169. 

4.  Nature  of  Liability,  170. 

a.  On  Contracts,  170. 

(1)  Whether  Joint  or  Joint  and  Several,  170. 

(2)  Where  Partner  Represents  Himself  to  Be  Sole  Member  of 

Firm,  171. 

(3)  Where  Contract  Imposes  Joint  and  Several  Liability,  171. 

(4)  Statutory  Provisions  Making  Joint  Contracts  Joint  and 

Several,  171. 

b.  For  Torts  and  Breaches  of  Trust,  171. 

(1)  In  General,  171. 

(2)  In  Respect  to  Ownership  of  Land,  172. 

5.  Extent  of  Liability,  172. 

a.  General  Rule,  172. 

b.  Executions  Against  Individual  Property,  173. 

c.  Stipulations  Limiting  Liability,  173. 

d.  Limited  Partnerships  and  Joint-stock  Companies,  173. 

6.  Beginning  of  Liability,  173. 

a.  Liability  for  Acts  Prior  to  Becoming  Partner,  173. 

b.  Assumption  of  Debts  of  Old  Firm,  175. 

(1)  Ln  General,  175. 

(2)  Rights  Acquired  by  Creditors,  175. 

(3)  Relief  from  Assumption  Procured  by  Fraud,  176. 

7.  Termination  of  Liability,  176. 

a.  For  Future  Acts,  176. 

(1)  In  General,  176. 

(2)  Notice  of  Dissolution  or  Retirement,  177. 

(a)  When  Necessary,  177. 

(b)  When  Unnecessary,  178. 

aa.  Dissolution  by  Operation  of  Law,  178. 
bb.  Unknown,  Dormant,  and  Secret  Partners,  178. 
(aa}  General  Rule,  178. 
(bb)  Where  Known  by  Some  to  Have  Been 

Part  tier,  178. 
(cc)  In  Case  of  Torts  Subsequently  Com- 
mitted, 178. 

(c)  Who  May  Give  Notice,  179. 

(d)  Sufficiency  of  Notice,  179. 

aa.  As  to  Persons  Having  Dealings  with  Firm 

Before  Dissolution,  179. 
bb.  As  to  Other  Persons,  180. 

b.  For  Past  Acts,  181. 

(1)  In  General,  181. 

(2)  How  Discharged,  181. 

(a)  Payment,  18 1. 

aa.  In  General,  181. 

bb.  Application  of  Payments,  182. 

(b)  Release,  182. 

(c)  Novation  and  Assumption  of  Debts,  182. 

aa.  General  Statement  of  Rule,  182. 
bb.  Application  of  Rule,  1 83. 

(aa)  In  General,  183. 
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(bb)  No  Presumption  of  Novation  Created 

by  Mere  Retirement,  183. 
ice)  Silence  of  Creditor  as  Assent,  184. 
(dd)  Delay  in  Demand  of  Payment,  184. 
(ee)  Demand  or  Receipt  of  Payment  from 
New  Firm,  184. 
iff)  Accepting  Note  of  Individual  or  New 
Firm,  184. 

(gg)  Effect  of  Suretyship  by  Creditor  on 

Copartner  s  Covenant,  184. 
(Jill)  Proof  of  Claim  Against  Estate  of 
Partner  Assuming  Indebtedness,  184. 
cc.  Agreements  Between  Partners  Independent  of 
Creditor  s  Assent,  184. 
(aa)  In  General,  184. 

(bb)  Effect  as  Extinguishment  of  Indebted- 
ness to  Firm,  \  85. 
(cc)  Effect  as  Creating  Relation  of  Princi- 
pal and  Surety,  185. 
(dd  )  Indemnity  Pond for  Payment  of  Debts, 

dd.  Implied  Undertakings,  185. 
(d)  Bankruptcy,  186. 
(e)  Merger  by  Judgment,  186. 
(f)  Statute  of  limitations,  1 86. 
8.  Application  of  Assets  to  Liabilities,  186. 

a.  Application  by  Partners,  186. 

(1)  In  General,  186. 

(2)  Application  of  Firm  Property  to  Other  than  Firm  Debts,  187. 

(a)  In  General,  187. 

(b)  Insolvency  of  Firm,  188. 

(3)  Sale  of  Firm  Property,  188. 

(4)  Conversion  of  Firm  Property  into  Individual  Property,  1 88. 

(a)  General  Rule,  188. 

(b)  Effect  of  Firms  Insolvency,  189. 

(c)  Executory  or  Incomplete  Transfer,  190. 

(5)  Application  of  Individual  Property  to  Payment  of  Firm 

Debts,  190. 

(a)  In  General,  190. 

(b)  Where  Separate  Assets  Insufficient  to  Pay  Separate 

Creditors,  190. 

b.  Application  by  Court,  190. 

(1)  At  Lata,  190. 

(a)  Priority  of  Firm  Creditors,  190. 

(b)  Priority  of  Individual  Creditor,  191. 

(c)  Parol  Evidence  to  Determine  Priority  of  Attachment, 

192. 

(2)  In  Equity,  192. 

(a)  In  General,  192. 

(b)  Priorities  in  Firm  Property,  192. 

aa.  General  Rule  as  to  Application  of  Firm  Assets, 
192. 

bb.  Basis  of  Rule,  193. 
cc.  Application  of  Rule,  195. 
dd.  Exceptions  to  General  Rule,  196. 
(aa)  In  General,  196. 

(bb)  Firm  Assets  Converted  into  Separate 
Property,  1 96 
ee.  Priority  of  Partners  to  Individual  Creditors, 
196. 
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(e)  Priorities  in  Separate  Property,  196. 
aa.  Rule  Stated,  196. 
bb.  Application  of  Rule,  197. 
cc.  Exceptions  to  Rule,  197. 

(aa)  No  Priority  in  Some  jurisdictions,  197. 
(bb)   Where  No  Joint  Estate  nor  Living 

Soh'ent  Partner,  198. 
(cc)   Secret  Partnerships,  198. 
dd.  Preferetice  of  Individual  Debts  to  Those  of 
Partner  to  Pirm,  199. 
(aa)  General  Rule,  199. 
(bb)  Exceptions,  199. 
ee.  Preference  of  Pirm  Debts  to  Debts  to  Copart- 
ner, 199. 

ff.  Preference  of  Individual  Debts  to  Debts  to 
Copartner,  199. 
(aa)  I?i  General,  199. 
(bb)  Exceptions,  199. 

Dissolution,  199. 

1.  How  Effected,  199. 

a.  By  Operation  of  Lain,  199. 

(1)  Death  of  Partner,  199. 

(a)  In  General,  199. 

(b)  Provisions  as  to  Continuance,  201. 

aa.  In  General,  201. 

bb.  Effect  as  Preventing  Dissolution,  201. 

cc.    Upon  Whom  Binding,  202. 

dd.  Property  Affected  by  Agreement,  202. 

(2)  Insolvency  or  Bankruptcy,  202. 

(3)  Marriage  of  Female  Partner,  202. 

(4)  Where  Business  of  Firm  Becomes  Unlawful,  202. 

b.  By  Act  of  Parties,  202. 

(1)  Where  Stipulated  Term  Expired,  202. 

(a)  In  General,  202. 

(b)  Continuance  Beyond  Term  by  Agreement,  203. 

(2)  Where  Object  of  Partnership  Accomplished,  203. 

(3)  Dissolution  by  Mutual  Consent,  203. 

(a)  Right  to  Dissolve  at  Any  Time,  203. 

(b)  Form  of  Agreement,  203. 

(c)  Necessity  for  Actual  Cessation  of  Business,  204. 

(4)  Dissolution  by  Act  of  One  Partner,  204. 

(a)  Where  No  Time  Fixed,  204. 

(b)  Partnership  for  Certain  Definite  Objects,  205. 

(c)  Partnership  for  Fixed  Term,  205. 

aa.  View  that  One  Partner  Cannot  Effect  Dissolu- 
tion at  Will,  205. 
bb.    View  that  Partner  May  Dissolve  at  Will,  205 

(5)  Changes  in  Membership,  206. 

(6)  Transfer  of  One  Partner  s  Interest,  206. 
C.  By  Decree  of  Court,  208. 

(1)  In  General,  208. 

(2)  When  Resort  to  Equity  Proper,  208. 

(3)  Effect  of  Filing  Suit,  208. 

(4)  Grounds  for  Dissolution  by  Decree,  209. 

(a)  Fraud  in  Formation  of  Firm,  209. 

(b)  Insanity  of  Partner,  209. 

(c)  Impossibility  of  Success,  209. 

(d)  Partner's  Misconduct,  210. 

aa.  In  General,  210. 
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bb.  What  Constitutes,  210. 

cc.  At  Whose  Instance  Dissolution  Granted,  211. 
d.  By  Award  of  A  rbitrators,  211. 
2.  Rights,  Powers,  and  Liabilities  After  Dissolution,  an. 

a.  Partners  Generally,  211. 

(1)  General  Rule,  211. 

(2)  Rights  and  Duties  as  to  Firm  Assets,  212. 

(a)  In  General,  212. 

(b)  Power  to  Sell  or  Mortgage,  212. 

(3)  Authority  to  Collect  Debts,  Receive  Payment,  and  Grant  Dis- 

charge, 213. 

(4)  Payment  and  Settlement  of  Firm  Liabilities,  214. 

(5)  Power  to  Incur  New  Obligations  Incidental  to  Those  Exist- 

ing, 214. 
(«)  General  Rule,  214. 
(b)  In  Case  of  Bankrupt  Partner,  214. 

(6)  Authority  as  to  Negotiable  Paper,  214. 

(a)  General  Rule  as  to  Making,  Indorsing,  and  Renetv- 

ittg, '214.  ... 

(b)  Power  to  Give  Notes  in  Liquidation  of  Firm  Liability, 

216. 

(V)  Power    to    Transfer    by    Lndorsement  "Without 

Recourse,"  216. 
(//)  Effect  of  Delivery  by  Partner  After  Dissolution  of 

Note  Alade  Before,  216. 
(e)  Acceptance  After  Dissolution  of  Bill  Drawn  on  Firm, 

216. 

(/)  Waiver  of  Notice  of  Demand  and  Nonpaytnent,  216. 

(7)  Power  to  Issue  Firm  Checks,  216. 

(8)  Power  to  Sign  Firm  Name  at  Discretion,  216. 

(9)  Authority  to  Defend  Suits  Against  Firm,  217. 

(10)  Power  to  Authorize  Appearance  for  Copartner,  217. 

(11)  Rights  and  Liabilities  as  to  Subsisting  Contracts,  217. 

(12)  Admission  of  Liability,  217. 

b.  Liquidating  Partners,  217. 

(1)  In  General,  217. 

(2)  Powers  and  Duties,  218. 

(a)  General  Rule,  218. 

(b)  In  Pennsylvania,  219. 

(3)  Effect  of  Notice  of  Appointment  upon  Powers  of  Other 

Partners,  219. 

(4)  Liability  for  Interest  or  Profits,  219. 

(5)  Right  to  Compensation,  220. 

c.  Surviving  Partners,  220. 

(1)  In  General,  220. 

(2)  Statutory  Provisions,  221. 

(3)  Powers  and  Authority,  221. 

(a)  Limitation  of  Powers,  221. 
aa.  In  General,  221. 

bb.  As  to  New  Contracts  or  Continuance  of  Busi- 
ness, 222. 
(£)  Particular  Powers,  222. 

aa.  Application  of  Funds  to  Firm  Obligations,  222. 
(aa)  In  General,  222. 

(bb)  Power   to   Sell  or   Mortgage  Firm 
Assets,  223. 
bb.  Assignment  for  Benefit  of  Creditors,  223. 
cc.  Power  to  Receive  Payment,  Settle  Claims  etc., 

224. 

dd.  Extension  of  Leases,  244. 

11  Volume  XXII. 


PARTNERSHIP. 


ee.  Enforcement  of  Contracts  with  Third  Persons, 
224. 

ff.  Revival  of  Outlawed  Debts,  224. 

(4)  Rights  and  Liabilities  as  to  Estate  of  Decedent,  224. 

(a)  Duty  to  Exercise  Good  Faith,  224. 

(b)  Liability  in  Case  of  Continuance  of  Business,  224. 

(c)  Liability  for  Losses,  225. 
(d)  Liability  for  Interest,  225. 

(e)  Right  to  Set  Off  Debt  of  Decedent  Against  Share  in 
Assets,  225. 
(f)  Substitution  to  Rights  of  Creditors,  225. 

(5)  Right  to  Compensation,  225. 

(6)  Right  to  Contribution  for  Defending  Suit,  226. 

XI.  Mining  Partnerships,  226. 

1.  Definition  and  Nature,  226. 

a.  What  Constitutes,  226. 

b.  Distinguished  from  Ordinary  Partnerships,  227. 

c.  Distinguished  from  Co-owner  ship  t  228. 

d.  Evidence  of  Partnership,  228. 

2.  Rights  and  Liabilities  Inter  Se,  229. 

3.  Rights  and  Liabilities  as  to  Third  Persons,  230. 

a.  Power  of  Partner  to  Bind  Firm,  230. 

b.  Liability  of  Partner  on  Firm  Obligations,  231. 

c.  Priority  Between  Firm  and  Separate  Creditors,  231. 

4.  Partnership  Property,  232. 

5.  Dissolution  and  Winding  Up,  232. 

6.  Prospecting  or  Grub-stake  Contracts,  232. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  PARTNERSHIP,  15  Encyclopaedia  of 
Pleading  and  Practice  829. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ACCOM  MOD  ATION  PAPER,  vol.  1,  p. 
334;  ADMISSIONS,  vol.  1,  p.  670;  AGENCY,  vol.  1,  p.  930;  APPLICA- 
TION OF  PA  YMENTS,  vol.  2,  p.  433;  ARBITRATION  AND  A  WARD, 
vol.  2,  p.  533;  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CRED- 
ITORS, vol.  3,  p.  25;  ATTACHMENT,  vol.  3,  p.  181;  ATTORNEY  AND 
CLIENT,  vol.  3,  p.  278;  BENEFICIARIES  (IN  INS  TRANCE),  vol.  3, 
p.  923;  BILLS  OF  EXCHANGE  AND  PROMLSSORY  NOTES,  vol.  4, 
p.  65;  BONDS,  vol.  4,  p.  635;  CHATTEL  MORTGAGES,  vol.  5,  p.  945; 
COMMUNITY  PROPERTY,  vol.  6,  p.  293;  CONNECTING  CARRIERS 
(OF  GOODS),  vol.  6,  p.  603;  CONTRIBUTION  AND  EXONERA- 
TION, vol.  7,  p,  325;  CONVERSLON,  vol.  7,  p.  462;  CORPORA  TIONS, 
(PRLVATE),  vol.  7,  p.  620;  CROPS,  vol.  8,  p.  326;  DEBTS  OF  DE- 
CEDENTS, vol.  8,  p.  1003;  DEEDS,  vol.  9.  p.  87;  DOCUMENTARY 
EVIDENCE,  vol.  9,  p.  877;  EXECUTIONS,  vol.  11,  p.  604;  EXECU- 
TORS AND  ADMINISTRATORS,  vol.  11,  p.  720;  EXEMPTIONS 
(FROM  EXECUTION),  vol.  12,  p.  59;  FIRE  INSURANCE,  vol.  13,  p. 
86;  FRAUDULENT  SALES  AND  CONVEYANCES,  vol.  14,  p.  213; 
GARNLSHM EN T  vol.  14,  p.  731;  GOOD  HILL,  vol.  r4,  p.  1085; 
HOMESTEAD,  vol.  15,  p.  516;  INSOLVENCY  AND  BAN  K  R  IP  TCY, 
vol.  16,  p.  6150;  INTOXICATING  LIQUORS,  vol.  17,  p.  189;  JOINT- 
STOCK  COMPANIES,  vol.  17,  p.  636;  LIMITATION  OF  ACTIONS, 
vol.  19,  p.  306;  LLMLTED  PAR  TjVERSHIP,  vol.  19,  p.  3^,5  ;  RFCF11FRS; 
RELEASE  AND  DISCHARGE;  SALES  (OF  PERSONAL  PROP- 
ERTY); SEALS;  SET-OFF,  RECOUPMENT,  AND  COUNTER- 
CLALM;  SPECIFIC  PERFORMANCE;  STATUTE  OF  FRAUDS; 
SUBROGATION;  TAX  TITLES;  TORTS;  TRADE  MARKS. 
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I.  What  Constitutes  Partnership  —  1.  Partnership  Defined.  —  Partner- 
ship is  the  relation  subsisting  between  two  or  more  persons  who  have  con- 
tracted together  to  share,  as  common  owners,  the  profits  of  a  business  carried 
on  by  all  or  any  of  them  on  behalf  of  all  of  them.1  Numerous  definitions 
have  been  attempted  in  which  partnership  is  described  substantially  as  the 
relation  existing  between  persons  who  have  agreed  to  share  the  profits  of  a 
business.3  In  several  jurisdictions  such  a  definition  has  been  enacted  by 
statutes,  seemingly  intended  to  be  declaratory  of  the  common  law.3  These 
definitions  have  proven  wholly  unsatisfactory,  and  it  has  been  said  that  it 
would  be  difficult  if  not  impossible  to  formulate  a  definition  to  meet  every 
case.4  Certainly  such  a  definition  is  worthless  as  a  test  of  partnership,  for  it 
is  now  almost  universally  admitted  that  a  mere  sharing  in  the  profits  of  a 


1.  Definitions.  —  For  the  discussion  justifying 
the  definition  in  the  text,  see  infra,  this  sec- 
lion,  Tests  of  Partnership . 

A  partnership  is  "  a  contract  relation  be- 
tween persons  who  have  combined  their  labor 
or  skill  in  a  joint  enterprise  or  business  for  the 
purpose  of  joint  profit."  Krall  v.  Forney,  182 
Pa.  St.  6. 

A  partnership  is  "  a  combination  by  two  or 
more  persons  of  capital,  labor,  or  skill,  for  the 
p  jrpose  of  business  for  their  common  benefit." 
Kelley  v.  Bourne,  15  Oregon  476. 

"  A  partnership  is  a  voluntary  unincor- 
porated association  of  individuals  standing  to 
one  another  in  the  relation  of  principals  for 
carrying  out  a  joint  operation  or  undertaking 
for  the  purpose  of  joint  profit."  Dixon  on 
Partnership  1.  See  also  Cox  v.  Hickman,  8 
H.  L.  Cr.  26S;  Eastman  v.  Clark,  53  N.  H. 
276,  16  A  n.  Rep.  192. 

2.  Defined  so  as  to  Make  Profit  Sharing  Test.  — 
Chancellor  Kent  (3  Kent's  Com.  23)  defines 
partnership  thus:  "  Partnership  is  a  contract 
of  two  or  more  competent  persons  to  place 
their  money,  effects,  labor,  and  skill,  or  some 
or  all  of  them,  in  lawful  commerce  or  busi- 
ness, and  to  divide  the  profit  and  bear  the  loss 
in  certain  proportions."  This  definition  has 
been  followed  in  Goldsmith  v.  Eichold,  94  Ala. 
116,  33  Am.  St.  Rep.  97;  Waggoner  v.  Creigh- 
ton  First  Nat.  Bank,  43  Neb.  84;  Pattison  v. 
Blanchard,  5  N.  Y.  189.  See  also  Bucknam  v. 
Barnum,  15  Conn.  67. 

Judge  Story's  definition  is  as  follows:  "Part- 
nership, often  called  copartnership,  is  usually 
defined  to  be  a  voluntary  contract  between 
two  or  more  competent  persons  to  place 
their  money,  effects,  labor,  and  skill,  or  some 
or  all  of  them,  in  lawful  commerce  or  business, 
with  the  understanding  that  there  shall  be  a 
communion  of  the  profits  thereof  between 
them."  Story  on  Partnership,  §  2.  This  has 
been  adopted  in  Berthold  71.  Goldsmith,  24 
How.  (U.  S.)  536;  Hunt  v.  Oliver,  118  U.  S. 
221;  Stockwell  v.  U.  S.,  3  Cliff.  (U.  S.)  305,  23 
Fed.  Cas.  No.  13,466;  Harvey  v.  Childs,  28 
Ohio  St.  321,  22  Am.  Rep.  389;  Galveston,  etc., 
R.  Co.  v.  Davis,  4  Tex.  Civ.  App.  468. 

See  also,  for  similar  definitions,  Ward  v. 
Thompson,  22  How.  (U.  S.)  333;  Meehan  v. 
Valentine.  145  U.  S.  611;  Karrick  v.  Hanna- 
man,  168  U.  S.  334;  Blair  v.  Shaeffer,  33  Fed. 
Rep.  218;  Stone  v.  Boone,  24  Kan.  340;  Post 
v.  Kimberly,  9  Johns.  (N.  Y.)  487;  Niagara 
County  v.  People,  7  Hill  (N.  Y.)  513;  Gibbs's 
Estate,  157  Pa.  St.  59. 


Many  Definitions  Were  Compared  and  Criticised 

by  Jessel,  M.  R.,  in  Pooley  v.  Driver,  5  Ch.  D. 

472  ft  seq. 

3.  Statutory  Definitions.  —  "  Partnership  is 
the  association  of  two  or  more  persons  for  the 
purpose  of  carrying  on  business  together  and 
dividing  its  profits  between  them."  Civ.  Code 
Cal.  (1901),  §  2395;  Comp.  Laws  Dak.  (1887), 
§  4027;  Rev.  Codes  N.  Dak.  (1895),  §  4370; 
Stat.  Okla.  (1893),  §  3475.  See  also  Field's 
proposed  Civ.  Code  N.  Y.,  §  1283. 

"  Partnership  is  the  relation  which  subsists 
between  persons  who  have  agreed  to  combine 
their  property,  labor,  or  skill  in  some  business, 
and  to  share  the  profits  thereof  between  them." 
Indian  Contract  Act,  §  239. 

By  the  English  Partnership  Act  of  1890  (53  & 
54  Vict.,  c.  39),  which  went  into  effect  January 
1,  1891,  partnership  has  been  defined  as 
"  the  relation  which  subsists  between  persons 
carrying  on  a  business  in  common  with  a  view 
of  profit."  Business,  within  the  meaning  of 
the  act,  includes  every  trade,  occupation,  or 
profession.  The  act  expressly  excludes  from 
its  operation  joint-stock  companies,  cost-book 
mining  companies,  and  many  others  which 
differ  from  ordinary  partnerships  in  many 
particulars.  This  statutory  definition,  taken 
in  connection  with  the  other  sections  of  the 
act,  is  now,  in  England,  the  ultimate  test  ap- 
plicable to  the  determination  of  the  question 
whether,  in  any  particular  case,  a  partnership 
does  or  does  not  exist. 

No  effect  seems  to  have  been  given  to  these 
statutory  definitions  in  determining  what  con- 
stitutes a  partnership,  and  even  in  states  where 
such  statutes  exist  the  question  is  determined 
by  the  ordinary  tests  of  partnership  established 
by  the  cases  independently  of  statute.  See 
infra,  this  section,  Essential  Elements —  Tests 
of  Partnership. 

4.  Criticism  of  Usual  Definitions.  —  Meehan  v. 
Valentine,  145  U.  S.  611 ;  Thillman  v.  Ben- 
ton, 82  Md.  71;  Walker  v.  Tupper,  152  Pa. 
St.  1. 

The  California  Code  does  not  make  profit  shar- 
ing the  test  of  partnership.  Coward  v.  Clan- 
ton,  122  Cal.  451;  Nofsinger  v.  Goldman,  122 

Cal.  609. 

The  Georgia  Code  has  not  changed  the  com- 
mon-law rule  as  to  what  constitutes  a  partner- 
ship. Powell  v.  Moore,  79  Ga.  526;  Sankey 
v.  Columbus  Iron  Works,  44  Ga.  228;  Camp  v. 
Montgomery,  75  Ga.  797. 

Lindley,  in  his  classic  work  on  Partnership, 
refuses  to  attempt  a  definition,  and  contents 
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business  does  not  necessarily  constitute  the  persons  so  sharing  partners.1 
Partnership  is  often  called  a  contract,  but  this  is  inaccurate.  It  is  the 
relation  or  status  resulting  from  a  contract.* 

2.  Essential  Elements  —  a.  In  General.  —  It  follows  from  the  foregoing 
definition  that  two  essential  elements  are  present  in  every  partnership. 
These  are,  first,  a  contract  between  the  partners;  and,  second,  this  contract 
must  be  for  the  sharing  as  common  owners  of  the  profits  of  a  business.  Each 
element  will  be  separately  considered. 

b.  Contract  Between  Partners  —  (i)  Contract  Always  Necessary. — 
A  partnership  always  exists  as  the  result  of  a  voluntary  contract  between  the 
persons  held  to  be  partners,  and  never  exists  solely  by  operation  of  law.3 
Partnership  by  estoppel  or  holding  out  is  only  an  apparent  and  not  a  real 
exception  to  this  rule.4  What  it  is  that  the  parties  must  contract  for  in  order 
to  be  deemed  partners  will  be  considered  hereafter.5  The  point  here  made 
is  that  a  contract  is  always  necessary.  Thus,  no  partnership  exists  between 
a  father  and  his  son  who  works  for  him  without  salary,  and  without  any 
agreement  between  them.6  So  a  husband  and  his  wife  are  not  partners 
though  they  purchase  property  jointly.7  The  joint  prosecution  of  a  lawsuit 
does  not  create  a  partnership  between  the  parties  as  to  the  subject-matter  in 
dispute,  in  the  absence  of  an  agreement  to  that  effect.8  Individual  deposi- 
tors in  an  incorporated  savings  institution  are  not  partners.9  Persons  insured 
in  a  mutual  insurance  company  are  not  partners,  their  contracts  being  with 


himself  with  pointing  out  the  leading  ideas 
involved  in  the  term. 

Most  of  the  definitions  attempted  certainly 
justify  the  statement  made  in  Meehan  v. 
Valentine,  145  U.  S.  6ri,  that  "  the  various 
definitions  have  been  approximate  rather  than 
exhaustive." 

1.  See  infra,  this  section.  Essential  Elements 
—  Sharing  Profits  —  Modem  Doctrine;  Tests  of 
Partnership. 

2.  In  this  respect,  Kent's  definition  of  part- 
nership is  inaccurate. 

3.  Contract  Necessary  —  Not  Formed  by  Opera- 
tion of  Law  —  England.  —  Goddard  v.  Hodges, 
1  Cromp.  &  M,  33. 

United  States.  —  Einstein  v.  Gourdin,  4 
Woods  (U.  S.)  415,  8  Fed.  Cas.  No.  4,320. 

Alabama.  —  Causler  v.  Whatton,  62  Ala.  358 ; 
Cowles  v.  Garrett,  30  Ala.  341. 

Arkansas.  —  Haycock  v.  Williams,  54  Ark. 
384.  . 

Illinois.  —  Bushnell  v.  Consolidated  Ice 
Mach.  Co.,  138  III.  74;  Bishop  v.  Georgeson, 
60  111.  484;  Phillips  v.  Phillips,  49  111.  437; 
Metcalf  v.  Redmon,  43  III.  264.  But  see  Morse 
v.  Richmond,  6  111.  App.  166. 

Kentucky.  —  Miller  v.  Hughes,  I  A.  K. 
Marsh.  (Ky.)  182,  ro  Am.  Dec.  719. 

Louisiana.  —  Halliday  v.  Bridewell,  36  La. 
Ann.  238;  Pickerell  v.  Fisk,  11  La.  Ann.  277; 
Benton  v.  Roberts,  4  La.  Ann.  216.  But  see 
New  Orleans  v.  Gauthreaux,  32  La.  Ann.  1126. 

Missouri.  —  Ingals  v.  Ferguson,  59  Mo.  App. 
306;  Lucas  v.  Cole,  57  Mo.  143;  Freeman  v. 
Bloomfield,  43  Mo.  391. 

Nevada.  —  Groves  v.  Tallman,  8  Nev.  181; 
Sargent  v.  Collins,  3  Nev.  260. 

New  Jersey.  —  Wilson  v.  Cobb,  28  N.  J.  Eq. 
177. 

Oregon.  —  Dawson  v.  Pogue,  18  Oregon  120. 

Pennsylvania.  —  Gibbs's  Estate,  157  Pa.  St. 
59;  Hedge's  Appeal,  63  Pa.  St.  273. 

Tennessee.  —  Cocke  v.  Evans,  9  Yerg.  (Tenn.) 
a87. 


Setzer  v.  Beale,  19  W.  Va. 

Wyo. 


West  Virginia. 
274. 

Wyoming.  —  Holgate   v.  Downer, 

334- 

A  Partnership  as  to  Third  Persons  may  arise 
ty  operation  of  law  and  against  the  intention 
of  the  parties.    Chisholm  v.  Cowles,  42  Ala. 

179. 

Partnership  and  Community  Distinguished. — 

See  the  title  Community  Property,  vol.  6,  p. 
296,  and  Pickerell  v.  Fisk.  11  La.  Ann.  277. 

4.  See  infra,  this  section.  Partnership  by 
Estoppel  or  Holding-  Out. 

5.  See  infra,  this  subsection,  Sharing  Profits; 
Tests  of  Partnership. 

6.  Parent  and  Child.  —  Phillips  v.  Phillips,  49 
111.  437;  Hill  v.  Mallory,  112  Mich.  387. 

7.  Husband  and  Wife. —  Ingals  v.  Ferguson, 
59  Mo.  App.  299.  See  also  Hutchinson  v. 
Croarkin,  87  111.  App.  557. 

In  the  case  of  a  putative  marriage  under  the 
civil  law,  community  of  acquets  will  follow  for 
the  parly  or  parties  acting  in  good  faith.  See 
the  title  Community  Property,  vol.  6,  p.  297 
et  seq. 

And  even  where  the  marriage  was  bigamous 
as  to  the  wife,  she,  on  the  husband's  death, 
has  been  allowed  to  take  a  share  as  the  partner 
of  the  husband.  Chapman  v.  Chapman,  16 
Tex.  Civ.  App.  382.  But  compare  Winters's 
Estate,  Myr.  Prob.  (Cal.)  131. 

As  to  the  effect  of  void  marriages  generally 
under  these  statutes,  see  the  title  Marriage, 
vol.  19,  p.  1210. 

8.  Joint  Prosecution  of  Lawsuit.  —  Wilson  v. 
Cobb,  28  N.  J.  Eq.  177.  See  also  Wiilis  v. 
Crawford,  38  Oregon  522. 

An  agreement  between  persons  having  simi- 
lar causes  of  action  against  a  village,  that  each 
shall  bear  half  the  costs  of  an  action  by  one  of 
them  as  a  test  case,  does  not  constitute  them 
partners.    Carter  v.  Carter,  28  111.  App.  340. 

9.  Depositors  in  Savings  Bank.  —  Makin  v. 
Savings  Inst.,  23  Me.  350,  41  Am.  Dec.  349. 
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the  corporation,  and  not  with  each  other.1  A  person  cannot  be  made  a  part- 
ner against  his  will,  or  by  accident,  or  by  the  conduct  of  others.2 

(2)  Conclusion  of  Agreement.  —  In  order  that  a  partnership  may  result,  the 
agreement  must  have  been  fully  concluded,  and  all  the  parties  must  have 
assented  to  its  terms.3  But  persons  who  have  agreed  to  become  partners  and 
have  acted  as  such  will  be  held  to  be  partners  though  they  may  not  have 
understood  the  conditions  of  the  agreement  in  the  same  sense.4 

(3)  Delectus  Personarum  —  (a)  statement  of  Rule.  —  In  an  ordinary  partner- 
ship, the  contract  creating  it  must  have  been  entered  into  by  all  the  partners.5 
It  is  only  by  the  unanimous  consent  of  all  the  persons  concerned  that  they 
become  partners.  A  third  person  cannot  be  introduced  into  the  concern  as  a 
partner  without  or  against  the  consent  of  a  single  member.6  This  principle 
is  what  is  called  delectus perso?iarum,  and  it  is  a  fundamental  principle  of  part- 
nership law. 


1.  Insurers  in  Mutual  Company.  —  Mutual 
Ben.  L.  Ins.  Co.  v.  Hillyard,  37  N.  J.  L.  444, 
18  Am.  Rep.  741. 

2.  Consent  Necessary.  —  Freeman  v.  Bloom- 
field,  43  Mo.  391. 

The  creditors  of  a  partner  who  take  his 
interest  by  assignment  or  on  execution  cannot 
be  involved  against  their  consent  in  the  re- 
sponsibilities of  a  partnership.  They  are  en- 
titled to  take  it  without  the  risk  and  burden  of 
being  partners.  Marquand  v.  New  York  Mfg. 
Co.,  17  Johns.  (N.  Y.)  525.  See  also  infra, 
this  subsection.  Delectus  Personarum. 

3.  Agreement  Must  Have  Been  Concluded  — 
Alabama.  —  Duren  v.  Parsons,  5  Port.  (Ala.) 
345- 

Idaho.  —  Wilson  v.  Wilson,  (Idaho  1899)  57 
Pac  Rep.  708. 

Illinois.  —  Bennett  v.  Pulliam,  3  111.  App. 
185. 

Indiana.  —  See  Hubbell  v.  Woolf,  15  Ind.  204. 
Massachusetts.  —  Morrill  v.  Spurr,  143  Mass. 
257. 

Nevada.  —  Groves  v.  Tallman,  8  Nev.  181. 

New  York.  —  Matter  of  Hoagland,  51  N. 
Y.  App.  Div.  347;  Wilcox  v.  Williams,  19  N.  Y. 
App.  Div.  438;  White  v.  Rodemann.  44  N.  Y. 
App.  Div.  503.  See  also  Stewart  v.  Robinson, 
115  N.  Y.  328;  Baldwin  v.  Burrows,  47  N.  Y. 
199.  But  see  Solomons  v.  Ruppert,  34  N.  Y. 
App.  Div.  230. 

Washington.  —  Cantara  v.  Blackwell,  14 
Wash.  294. 

Wisconsin.  —  Miller  v.  Stone,  6g  Wis.  617. 

Wyoming.  —  Holgate  v.  Downer,  8  Wyo.  334. 

In  Negotiations  for  a  Partnership,  the  parties 
deal  as  strangers,  for  there  is  no  confidential 
relation  existing  between  them  until  the  part- 
nership is  actually  formed.  Uhler  v.  Semple, 
20  N.  J.  Eq.  288.  See  also  Metcalf  v.  Redmon, 
43  HI.  264. 

4.  Misunderstanding  of  Contract.  —  Cook  v. 
Carpenter,  34  Vt.  121,  80  Am.  Dec.  670. 

5.  Contract  Between  All  Partners  Necessary.  — 
Kingman  v.  Spurr.  7  Pick.  (Mass.)  235;  Gray 
v.  Gibson,  6  Mich.  300;  Sargenl  v.  Collins,  3 
Nev.  260;  Burnett  v.  Snyder.  76  N.  Y.  344; 
Central  City  Sav.  Bank  v.  Walker,  66  N.  Y.' 
431;  Hay  ward  v.  Barron,  (C.  PI.  Gen.  T.)  19 
N.  Y.  Supp.  384;  Channel  v.  Fassitt,  16  Ohio 
166;  Wehrman  v.  McFarlan,  9  Ohio  Dec.  400; 
Drake  v.  Ramev,  3  Rich.  L.  (S.  Car.)  37. 

One  Contract  Creating  Distinct  Firms.  —  A  writ- 
ing whereby  two  persons  agree  to  carry  on  a 
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specified  business  on  joint  account  and  a  third 
agrees  with  one  of  them  to  carry  on  another 
business  on  their  joint  account  creates  two 
separate  partnerships,  but  does  not  make  part- 
nersof  the  three.  Elderkin  v.  Winne,  1  Chand. 
(Wis.)  27. 

Assignees  of  Different  Portions  of  One  Partner's 
Share  are  not  partners,  but  joint  owners. 
Cowles  v.  Garrett,  30  Ala.  341. 

The  Husband  of  a  Partner,  though  employed 
to  represent  his  wife  in  the  firm,  has  no  inter- 
est in  the  business  liable  to  garnishment  for 
his  debts.    Dupuy  v.  Sheak,  57  Iowa  361. 

When  funds  invested  in  a  partnership  busi- 
ness by  the  wife  were  community  properly, 
the  husband  becomes  a  partner  in  the  busi- 
ness. Houghton  v.  Puryear,  10  Tex.  Civ. 
App.  383- 

6.  Unanimous  Consent  Necessary  —  Alabama. 
—  Meaher  v.  Cox,  37  Ala.  201. 

California.  —  Harper  v.  Lamping,  33  Cal.  641. 

Indiana. — Buckingham  v.  Hanna,  20  Ind. 
no. 

Louisiana.  —  Fearn  v.  Tiernan,  4  Rob.  (La.) 
367;  Taylor  v.  Penny,  5  La.  Ann.  7. 

Maine.  —  Gilmore  v.  Black,  11  Me.  485. 

Massachusetts.  —  Kingman  v.  Spurr,  7  Pick. 
(Mass.)  235. 

Michigan.  —  Gray  v.  Gibson,  6  Mich.  300. 

Missouri.  —  Freeman  v.  Bloomfield,  43  Mo. 

Nebraska.  —  Filley  v.  Walker,  28  Neb.  506. 

Nevada.  —  Groves  v.  Tallman,  8  Nev.  181. 

New  York. —  Central  City  Sav.  Bank  v. 
Walker,  66  N.  Y.  424.  affirming  5  Hun  (N.  Y.) 
35;  Murray  v.  Bogert,  14  Johns.  (N.  Y.)  318,  7 
Am.  Dec  466;  Burnett  v.  Snyder,  76  N.  Y. 
344;  Van  Tassel  v.  Williams,  76  Hun  (N.  Y.) 
503;  Fav  v.  Waldron,  (Supm.  Ct.  Spec.  T.)  3 
N.  Y.  Supp.  894. 

Ohio.  —  Channel  v.  Fassitt,  16  Ohio  166. 

Pennsylvania.  —  Mason  v.  Connell,  1  Whart. 
(Pa.)  381. 

West  Virginia.  —  Setzer  v.  Beale,  19  W. 
Va.  274. 

Wisconsin.  —  Riedeburg  v.  Schmitt,  71  Wis. 
644. 

Every  Member  Must  Assent  to  Be  a  Partner  of 

all  the  others.  Watson  v.  Lovelace,  49  Iowa 
558;  Halliday  v.  Bridewell,  36  La.  Ann.  238; 
Gray  v.  Gibson,  6  Mich.  300;  Crook  v.  Davis, 
28  Mo.  94;  Drake  v.  Ramey,  3  Rich.  L.  (S. 
Car.)  37.  See  also  Elderkin  v.  Winne,  I  Chand. 
(Wis.)  27. 
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(h)  Consequences  of  Rule.  —  The  important  consequence  of  the  principle  of 

delectus  personarum  is  that  the  transfer  of  one  partner's  interest  by  death, 
assignment,  or  otherwise  does  not  constitute  the  transferee  a  partner  with  the 
remaining  members  unless  they  consent  thereto.1  So  one  partner  cannot, 
without  special  authority,  make  such  a  contract  as  will  create  another  part- 
nership between  his  firm  and  other  parties.2  An  agent  contracting  in  his  own 
name  does  not  make  his  undisclosed  principal  a  partner  3  unless  such  is  the 
intention  of  all  the  parties.4 

(c)  How  Consent  May  Be  Given.  —  Consent  to  the  transfer  of  a  partner's 
interest  and  the  reception  of  the  transferee  into  the  firm  may  be  given  in 
advance,5  and  it  is  not  unusual  to  insert  such  a  stipulation  once  for  all  in  the 
original  partnership  articles,  at  least  so  far  as  the  personal  representatives  of 
a  deceased  partner  are  concerned.0  Joint-stock  companies  furnish  a  familiar 
instance  of  consent  in  advance  to  the  transfer  of  partnership  shares.7  Part- 
nerships with  transferable  shares  are  perfectly  valid  at  common  law.  It  is 
merely  a  case  of  consent  in  advance  to  such  transfer.8 

Consent  May  Be  implied  from  the  acquiescence  and  conduct  of  the  parties;9  for 
example,  from  a  continued  recognition  of  the  new  member  as  a  partner  with- 
out objection.10    In  order  to  escape  liability  for  the  transferee's  acts  as  a 


No  Agreement  Between  the  Partners  Themselves 
to  receive  a  third  person  as  a  member  of  the 
firm  will  constitute  such  person  a  partner  un- 
less he  also  has  consented.  Nave  v.  Sturges, 
5  Mo.  App.  557;  Brink  v.  New  Amsterdam  F. 
Ins.  Co.,  5  Robt.  (N.  Y.)  104;  Jacquin  v.  Buis- 
son,  (N.  Y.  Super.  Ct.)  11  How.  Pr.  (N.  Y.)  385. 
See  also  Stewart  v.  Robinson,  115  N.  Y.  328. 
Compare  Tyler  v.  Omeis,  76  Minn.  537. 

1.  Transfer  of  Partner's  Interest  —  Alabama.  — 
Meaher  v.  Cox,  37  Ala.  201;  Cowles  v.  Garrett, 
30  Ala.  341;  Jones  v.  Scott,  2  Ala.  58. 

California.  —  Noonan  v.  Nunan,  76  Cal.  44. 

Illinois.  —  McCall  v.  Moss,  112  111.  493. 

Indiana.  —  Love  v.  Payne,  73  Ind.  80,  38 
Am.  Rep.  m. 

Louisiana.  — Taylor  v.  Penny,  5  La.  Ann.  7. 

Michigan.  —  Harvey  v.  Ford,  83  Mich.  506. 

Nevada.  —  Jones  v.  O'Farrell,  I  Nev.  354. 

New  York.  —  Merrick  v.  Brainard,  38  Barb. 
(N.  Y.)  574;  Fay  -/.  Waldron,  (Supm.  Ct.  Spec. 
T.)  3  N.  Y.  Supp.  894. 

Pennsylvania.  —  Horton's  Appeal,  13  Pa.  St. 
67;  Cochran  v.  Perry,  8  W.  &  S.  (Pa.)  262; 
McGlensey  v.  Cox,  1  Phila.  (Pa.)  387,  9  Leg. 
Int.  (Pa.)  134;  Mason  v.  Connell,  1  Whart. 
(Pa.)  381. 

See  also  infra,  this  subsection,  Subpartrier- 
ships,  and  the  title  Joint-stock  Companies,  vol. 
17.  P-  637.  _ 

The  assignee  of  a  partner's  share  in  the 
partnership  stock  becomes  a  tenant  in  common 
only  with  the  other  parlners,  and  as  such  may 
have  a  right  to  an  accounting  and  to  the  pro- 
portion of  profiis.  Kingman  v.  Spurr,  7  Pick. 
(Mass.)  235. 

2.  See  infra,  this  title,  Rights  and  Liabilities 
of  Partners  as  to  Third  Person,  subdiv.  I.  b  (4)  (c) 
aa.  In  General. 

3.  Contract  of  Agent.  —  Harper  v.  Lamping, 
33  Cal.  641;  Flournoy  v.  Williams,  68  Ga.  707. 
See  also  Reab  v.  Pool,  30  S.  Car.  140. 

If  a  Husband,  Without  Disclosing  that  He  Is  the 
Agent  of  His  Wife,  goes  into  a  partnership  in 
his  own  name,  and  his  copartners  are  ignorant 
of  the  fact  of  his  agency,  he  becomes  as  to 
them  a  partner.  Leckie  v.  Rothenbarger,  82 
Mo.  App.  615. 
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Where  One,  Assuming  to  Act  as  Guardian  for 

his  infant  son,  enter;d  for  him  into  a  partner- 
ship, using  his  own  means,  the  son's  profits 
being  drawn  by  the  father  (as  by  the  articles 
he  was  authorized  to  act  for  the  son  in  all 
matters)  and  mingled  with  his  own  funds,  and 
no  account  was  kept,  and  there  was  no  ratifica- 
tion by  the  son,  it  was  held  thai  the  father 
and  not  the  son  was  a  partner.  Miles  v. 
Wann,  27  Minn.  56. 

4.  See  Watson  v.  Lovelace,  49  Iowa  558; 
Webb  v.  Johnson,  95  Mich.  325. 

Ratification  of  Agent's  Unauthorized  Act  in  Cre- 
ating Partnership.  —  Williams  v.  Butler,  35 
111.  544- 

5.  Consent  in  Advance.  —  Fox  v.  Clifton,  9 
Bing.  119,  23  E.  C.  L.  275 ;  Matter  of  Pennant, 
etc.,  Consol.  Lead  Min.  Co.,  5  De  G.  M.  &  G. 
837;  Arguimbo  v.  Hillier,  49  N.  Y.  Super.  Ct. 
253;  Central  City  Sav.  Bank  v.  Walker,  66  N. 
Y.  424. 

6.  Consent  in  Articles.  —  Alvord  v.  Smith,  5 
Pick.  (Mass.)  232;  Nave  v.  Sturges,  5  Mo. 
App.  557;  Wild  v.  Davenport,  4S  N.  J.  L.  129, 
57  Am.  Rep.  552.  See  also  Kingman  v.  Spurr, 
7  Pick.  (Mass.)  238. 

The  Option  to  Purchase  a  Partner's  Share  in 
case  he  desires  to  sell,  reserved  to  partners, 
gives  no  right  to  introduce  a  stranger  into  the 
firm.  McGlensey  v.  Cox,  1  Phila.  (Pa.)  387, 
9  Leg.  Int.  (Pa.)  134. 

7.  Joint-stock  Companies.  —  Manning  r.  Gash- 
arie,  27  Ind.  399;  Gwinn  v.  Lee,  6  Pa.  Super. 
Ct.  646.  And  see  the  title  Joint-stock  Com- 
panies, vol.  17,  p.  637. 

8.  Partnership  with  Transferable  Shares.  — 
Robbins  v.  Butler,  24  111.  387;  Uhl  v.  Harvey, 
78  Ind.  26;  Phillips  v.  Blalchford,  137  Mass. 
510;  Wehrman  v.  McFarlan,  9  Ohio  Dec.  402. 

9.  Implied  Consent.  —  Meaher  v.  Cox,  37  Ala. 
201;  Miller  v.  Rapp,  135  Ind.  614;  Nave  v. 
Sturges,  5  Mo.  App.  557;  Mason  r.  Connell,  1 
Whart.  (Pa.)  381. 

10.  Continued  Recognition  of  New  Partner.— 
Tabb  v.  Gist,  1  Brock.  (U.  S.)  33,  23  Fed.  Cas. 
No.  13,719;  Meaher  v.  Cox,  37  Ala.  201;  Ro- 
senstiel  v.  Gray,  112  111.  282;  Wood  v.  Connell, 
2  Whart.  (Pa.)  542. 

Volume  XXII. 


What  Constitutes  Partnership.  PARTNERSHIP. 


Essential  Elements. 


partner,  the  other  partners,  if  acquainted  with  the  facts,  ought  affirmatively 
to  dissent,1  though  they  need  not  notify  the  world  that  they  do  not  assent 
to  being  partners  of  the  transferee.* 

A  Subsequent  Katification  is  equivalent  to  a  prior  consent.3 

(d)  Exceptions  to  Rule.  —  In  mining  partnerships  there  is  no  delectus  person- 
arum,  and  for  this  reason  it  has  been  denied  that  such  an  association  is  a  true 
partnership.4  Joint-stock  companies  are  a  species  of  partnership  in  which 
the  capital  stock  is  divided  into  transferable  shares,  much  in  the  nature  of 
shares  in  a  corporation.  There  is,  of  course,  no  delectus personarum  in  such 
an  association.5 

(4)  Subpartnerships. — A  subpartnership  exists  where  one  partner  in  an 
existing  firm  agrees  to  share  his  proportion  of  the  profits  with  a  third  person 
in  such  a  manner  as  to  constitute  himself  and  such  third  person  partners.6 
Such  a  contract  does  not  violate  the  principle  of  delectus  personarum,  for  it 
does  not  make  such  third  person  a  partner  in  the  original  firm.7  Even  knowl- 
edge and  approval  of  the  subpartnership  upon  the  part  of  the  other  members 
of  the  principal  firm  will  not  make  the  subpartner  a  partner  in  such  firm  upon 
the  principle  of  consent  or  ratification.8  A  subpartner  is  not  liable  for  the 
debts  of  the  principal  firm,9  except,  perhaps,  where  the  apparent  subpart- 
nership is  a  mere  cloak  to  conceal  a  real  and  actual  partner.10  The  members 
of  the  principal  firm  have  no  interest  in  controversies  between  members  of  the 
subpartnership. 11 

c.  Sharing  Profits  — (1)  Former  Doctrine  —  (a)  statement  of  Rule. — 
Formerly  it  was  a  well-settled  rule  that  any  sharing  of  the  profits  of  a  busi- 
ness constituted  a  partnership,  or  at  least  subjected  the  parties  so  sharing 


1.  Dissent. —  Mason  v.  Connell,  1  Whart. 
(Pa.)  381. 

2.  Jones  v.  O'Farrel,  1  Nev.  354. 

3.  Ratification  Equivalent  to  Antecedent  Con- 
sent.—  Meaner  v.  Cox,  37  Ala.  201;  Williams 
v.  Butler,  35  111.  544;  Burns  v.  Lane,  23  111. 
App.  504;  Miller  v.  Rapp,  135  Ind.  614;  Love 
v.  Payne,  73  Ind.  80,  38  Am.  Rep.  ill;  Buck- 
ingham v.  Hanna,  20  Ind.  110;  Central  City 
Sav.  Bank  v.  Walker,  66  N.  Y.  424,  affirming 
5  Hun  (N.  Y.)  35;  Mason  v.  Connell,  1  Whart. 
(Pa.)  381.  See  also  the  title  Agency,  vol.  I,  p. 
IlSl  et  seq. 

4.  See  infra,  this  title,  Mining  Partnerships ; 
and  the  titles  Agency,  vol.  1,  p.  959;  Joint- 
stock  Companies,  vol.  17,  p.  638. 

5.  See  the  title  Joint-stock  Companies,  vol. 
17,  P-  637. 

6.  Subpartnership  Defined.  — Sweet's  L.  Diet.; 
Henry  v.  Evans,  95  Iowa  244. 

7.  Subpartner  Not  Member  of  Principal  Firm  — 

England.  —  Ex  p.  Barrow,  2  Rose  252. 

United  Slates.  —  Bybee  v.  Hawket1.,  12  Fed. 
Rep.  649. 

Alabama.  —  See  Cowles  v  Garrett,  30  Ala. 
341. 

Illinois.  —  Meyer  v.  Krohn,  114  111.  574. 

Indiana.  —  Reynolds  v.  Hicks,  19  Ind.  113. 

Massachusetts.  —  Fitch  v.  Harrington,  13 
Gray  (Mass.)  468,  74  Am.  Dec.  641. 

Missouri.  —  Reilly  v.  Reilly,  14  Mo.  App. 
62. 

New  York.  —  Nirdlinger  v.  Bernheimer,  133 
N.  Y.  45;  Rockafellow  v.  Miller,  107  N.  Y.  507; 
Burnett  v.  Snyder.  81  N.  Y.  550,  37  Am.  Rep. 
527;  Burnett  v.  Snyder,  76  N.  Y.  344;  Murray 
v.  Bogert,  14  Johns.  (N.  Y.)  318,  7  Am.  Dec. 
466.  See  also  Fay  v.  Waldron,  (Supm.  Ct. 
Spec.  T.)  3  N.  Y.  Supp.  894. 
22  C.  of  L. — 2 


North  Carolina.  —  Newland  v.  Tate,  3  Ired. 
Eq.  (38  N.  Car.)  226. 

Pennsylvania.  —  Keystone  Nat.  Bank  v. 
Randle,  I  Pa.  Co.  Ct.  354;  Keystone  Nat. 
Bank  v.  Morris,  18  Phila.  (Pa.)  340,  43  Leg. 
Int.  (Pa.)  56. 

West  Virginia.  —  Setzer  v.  Beale,  19  W.  Va. 
274- 

Wisconsin.  —  Riedeburg  v.  Schmitt,  71  Wis. 
644. 

A  Subpartner  Cannot  Be  Required  to  Postpone 
the  Collection  of  a  Demand  Against  the  Firm  until 
there  has  been  a  settlement  of  the  pai  tnership. 
O'Connor  v.  Sherley,  (Ky.  1899)  52  S.  W.  Rep. 
1056. 

8.  Knowledge  or  Approval  of  Subpartnership.  — 

Rockafellow  v.  Miller,  107  N.  Y.  507;  Burnett 
v.  Snyder,  81  N.  Y.  550,  37  Am.  Rep.  527; 
Burnett  v.  Snyder,  76  N.  Y.  344;  Newland  v. 
Tate,  3  Ired.  Eq.  (38  N.  Car.)  226;  Channel  v. 
Fassitt,  16  Ohio  166. 

9.  Subpartner  Not  Liable  for  Debts  of  Principal 
Firm. —  Bybee  v.  Hawkett,  12  Fed.  Rep.  649; 
Meyer  v.  Krohn,  114  111.  574;  Reynolds  v. 
Hicks,  19  Ind.  113;  Fitch  v.  Harrington,  13 
Gray  (Mass.)  468,  74  Am.  Dec.  641;  Baring  v. 
Crafts,  9  Met.  (Mass.)  380:  Burnett  v.  Snyder, 
81  N.  Y.  550,  37  Am.  Dec.  527;  Newland  v. 
Tate,  3  Ired.  Eq.  (38  N.  Car.)  226;  Keystone 
Nat.  Bank  v.  Morris,  18  Phila.  (Pa.)  340,  43 
Leg.  Int.  (Pa.)  56.  But  see  infra,  this  subsec- 
tion, Sharing  Profits  —  Eortner  Doctrine  —  Ap- 
plications of  Pule. 

10.  Subpartnership  Mere  Ruse. — Webb  v.  John- 
son, 95  Mich.  325;  Van  Tassel  v.  Williams,  76 
Hun  (N.  Y.)  503.  See  also  Goddard  v.  Hodges, 
1  Cromp.  &  M.  33;  Watson  v.  Lovelace,  49 
Iowa  558. 

11.  Nirdlinger  v.  Bernheimer,  133  N.  Y.  45. 
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profits  to  the  liability  of  partners  as  to  third  persons,1  and  all  traces  of  this 
doctrine  have  not  yet  disappeared.8 

(b)  Applications  of  Rule.  —  Under  this  rule,  subject  in  some  jurisdictions  to 
the  exceptions  hereafter  to  be  noticed,  it  has  been  held  that  one  who  receives 
a  share  of  the  profits  of  a  business  in  lieu  of  salary  for  services  rendered,3  or 
of  rent  for  property  used  in  the  business,4  or  of  interest  on  or  payment  of 
money  lent,5  is  liable  as  a  partner  to  third  persons  for  the  debts  of  the  firm, 
irrespective  of  the  actual  intent  of  the  parties,  and  it  is  immaterial  whether 
they  are  or  are  not  actual  partners  inter  se.     It  is  a  frequent  statement  in  the 


1.  View  that  Profit  Sharing  Creates  Partnership 
as'to  Third  Persons  — England.  —  Ex  p.  Hamper, 
17  Ves.  Jr.  412;  Heyhoe  v.  Burge,  9  C.  B.  431. 

United  States,  —  Winship  v.  U.  S.  Bank,  5 
Pet.  (U.  S.)  529;  Hazard  v.  Hazard,  1  Story 
(U.S.)  371;  Bigelow  v.  Elliot,  1  Cliff.  (U.  S.) 
28,  3  Fed.  Cas.  No.  1,399;  Einstein  v.  Gourdin, 
4  Woods  (U.  S.)  415,  8  Fed.  Cas.  No.  4,320. 

Connecticut.  —  Bucknam  v.  Barnum,  15 
Conn.  72. 

Iowa  —  See  Ruddick  v.  Otis,  33  Iowa  402. 

Kentucky. —  Scott  v.  Colmesnil,  7  J.  J.  Marsh. 
(Ky.)  423;  Craig  v.  Alverson,  6  J.  J.  Marsh. 
(Ky.)  612;  Saufiey  v.  Howard,  7  Dana  (Ky.) 
369. 

Michigan.  —  Sager  v.  Tupper,  38  Mich.  258; 
Hinman  v.  Littell,  23  Mich.  484. 

Minnesota.  —  Warner  v.  Myrick,  16  Minn.  91. 

Mississippi.  —  Lea  v.  Guice,  13  Smed.  &  M. 
(Miss.)  656. 

New  Hampshire.  —  Brown  v.  Cook,  3  N. 
H.  64. 

New  Jersey.  —  Sheridan  v.  Medara,  10  N.  J. 
Eq  469,  64  Am.  Dec.  464;  Brundred  v.  Muzzy, 
25  N.  J.  L  279. 

New  York.  —  Catskill  Bank  11.  Gray,  14  Barh. 
(N.  Y.)  471;  Oakley  v.  Aspin  wall,  2  Sandf.  (N. 
Y.)  7;  Compston  v.  McNair,  1  Wend.  (N.  Y.) 
457- 

North  Carolina.  —  Motley  v.  Jones,  3  Ired. 
Eq.  (38  N.  Car.)  144;  Cox  v.  Delano,  3  Dev.  L. 
(14  N.  Car.)  89;  Holt  v.  Kernodle,  1  Ired.  L.  (23 
N.  Car.)  199. 

Ohio.  —  Wood  v.  Vallette,  7  Ohio  St.  172. 

This  Rule  Was  First  Announced  in  Grace  v. 
Smith,  2  W.  Bl.  998,  decided  in  1775,  and  was 
fully  approved  and  adopted  in  Waugh  v. 
Carver,  2  H.  Bl  235,  1  Smith  Lead.  Cas.  (8th 
ed.)  908,  decided  in  1793.  These  are  leading 
cases  in  the  law  of  partnership,  and  they 
settled  the  law  until  i860,  when  they  were  sub- 
stantially overruled  by  the  great  case  of  Cox 
v.  Hickman,  8  H.  L.  Cas.  268.  See  infra,  this 
subsection,  Modern  Doctrine. 

A  Distinction  Was  Sometimes  Taken  between 
sharing  profits  as  such  and  a  payment  varying 
with  the  profits.  See  infra,  this  subsection, 
Exceptions  to  Rule. 

2.  See  infra,  ihis  subsection,  Modern  Doc- 
trine —  Discordant  Cases. 

3.  Share  of  Profits  in  Lieu  of  Salary  —  England. 
—  Ex  p  Rowlandson,  1  Rose  92;  Ex  p.  Digby, 
Deac.  341,  38  E.  C.  L.  495.  See  also  Cheap  v. 
Cramond,  4  B.  &  Aid.  663,  6  E.  C.  L.  645. 

Arkansas.  —  See  Olmstead  v.  Hill,  2  Ark. 
346. 

Iowa.  —  Price  v.  Alexander,  2  Greene  (Iowa) 
427,  52  Am.  Dec.  526. 

Kentucky.  —  Miller  v.  Hughes,  1  A.  K. 
Marsh.  (Ky.)  181,  10  Am.  Dec.  719. 


Louisiana.  — See  Lee  v.  Bullard,  3  La.  Ann. 

462. 

Maryland.  —  Taylor  v.  Terme,  3  Har.  &  J. 

(Md.)  505. 

Minnesota.  —  Warner  v.  Myrick,  16  Minn.  91. 
Montana.  —  Lomme  v.  Kintzing,  I  Mont.  290. 
Nebraska.  —  Strader  v.  White,  2  Neb.  348. 
New  Jersey.  —  Mershon  v.  Hobensack,  22  N. 

J.  L.  372. 

New  York.  —  Hackett  v.  Stanley.  115  N.  Y. 
625,  Hodgeman  v.  Smith,  13  Barb.  (N.  Y.)  302; 
Palliser  v.  Erhardt,  46  N.  Y.  App.  Div.  222; 
Solomon  v.  Shinner,  5  N.  Y.  Wklv.  Dig.  491. 

Pennsylvania.  —  Poundstone  v.  Hamburger, 
139  Pa.  St.  319;  Purviance  v.  McClintee,  6  S. 
&  R.  (Pa.)  259;  Hoffer's  Appeal,  3  Brews.  (Pa.) 
164;  Gregg  Tp  v.  Half-Moon  Tp.,  2  Watts  (Pa.) 
342.  Compare  Dunham  v.  Rogers,  1  Pa.  St. 
255'.  Blight  v.  Ewing,  1  Pittsb.  (Pa.)  275;  Irwin 
v.  Bid  well,  72  Pa.  St.  244. 

South  Carolina.  —  Pierson  v.  Steinmyer,  4 
Rich.  L.  (S.  Car.)  318. 

Washington. — Dow  v.  Dempsey,  21  Wash.  86. 

Wisconsin.  —  Applelon  v.  Smith,  24  Wis.  331. 

See  also  infra,  this  subsection,  Tests  of 
Partnership  —  Share  of  Profits  in  Lieu  of  Com- 
pensation for  Services. 

4.  Share  of  Profits  in  Lieu  of  Rent.  —  Adams 
v.  Carter,  53  Ga.  160;  Holifield  v.  White,  52 
Ga.  567;  Dalton  City  Co.  v.  Hawes.  37  Ga.  115; 
Dalton  City  Co.  v.  Dalton  Mfg.  Co..  33  Ga. 
243;  Buckner  v.  Lee,  8  Ga.  285;  Howe  v.  Du- 
poysier,  (Ky.  1888)  7  S.  W.  Rep.  627.  9  Ky.  L. 
Rep.  958;  Catskill  Bank  v.  Gray,  14  Barb  (N. 
Y.)  471;  Merrall  v.  Dobbins,  169  Pa.  Si.  480. 
See  further  infra,  this  subsection.  Tests  of 
Partnership —  Share  of  Profits  in  Lieu  of  Rent. 

6.  In  Lieu  of  Interest  or  Payment  of  Money  Lent 
—  England. — Grace  v.  Smith,  2  W.  Bl.  998; 
Bloxham  v.  Pell,  cited  in  Grace  v.  Smith,  2  W. 
B!.  999. 

Connecticut.  —  Parker  v.  Canfield,  37  Conn. 
250,  9  Am.  Rep.  317. 

Louisiana.  —  Dennistoun  v.  Debuys,  6  Mart. 
N.  S.  (La.)  49. 

Massachusetts,  —  Bailey  v.  Clark,  6  Pick. 
(Mass.)  372. 

New  Jersey.  —  Sheridan  v.  Medara,  10  N.  J. 
Eq.  477- 

New  York.  —  Leggett  v.  Hyde.  58  N.  Y.  272, 
17  Am.  Rep.  244;  Manhattan  Brass,  etc.,  Co. 
v.  Sears,  45  N.  Y.  797,  6  Am.  Rep.  177;  Cusb- 
man  v.  Bailey.  1  Hill  (N.  Y.)  526;  Haas  v. 
Roat.  26  Hun  (N.  Y.)  632,  16  Hun  (N.  Y.)  526; 
Magovern  v.  Robertson,  116  N.  Y.  61:  Hackett 
v.  Stanley.  115  N.  Y.  625;  Mason  v.  Partridge, 
66  N.  Y.  633,  affirming  4  Hun  (N.  Y.)  621 ; 
Hull  v.  Earth,  37  N.  Y.  App.  Div.  359.  See 
also  Smith  v.  Lennon,  (Supm.  Ct.  Gen.  T.)  14 
N.  Y.  Supp.  260. 
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books  that  persons  may  be  adjudged  to  be  partners  as  to  third  persons  when 
they  could  not  be  so  regarded  as  between  themselves.1  Even  a  subpartner 
has  been  held  to  be  liable  as  a  partner  to  creditors,  although  it  was  admitted, 
and  indeed  is  beyond  doubt,  that  a  subpartner  is  not  a  partner  in  the  principal 
firm.3 

(c)  Beason  for  Rule.  —  The  reason  assigned  for  the  rule  under  consideration 
was  that  "  if  any  one  takes  part  of  the  profit,  he  takes  a  part  of  that  fund 
on  which  the  creditor  of  the  trader  relies  for  his  payment."  3  But,  as  has 
been  several  times  pointed  out,  this  reason  is  no  reason  at  all,  and  is  untrue 
in  point  of  fact.4  The  rule  itself  is  unsound,  and  to  whatever  extent  it  still 
prevails  it  is  by  virtue  of  the  doctrine  of  stare  decisis  rather  than  by  reason  of 
its  own  merits.  It  was  never  wholly  satisfactory,  and  much  legal  hairsplitting 
was  indulged  in  by  the  earlier  cases  to  avoid  its  harsh  application.6 

(d)  Exceptions  to  Rule.  —  But  even  under  the  old  strict  rule  a  distinction  was 
drawn  between  a  payment  out  of  profits  and  a  payment  varying  with  and 
measured  by  profits,  the  former  being  held  to  create  a  partnership,  but  the 
latter  not  being  so  held.6    This  distinction  was  not  universally  recognized, 


Ohio.  —  Wood  v.  Vallette,  7  Ohio  St.  172; 
Messinger  v.  Toledo  Second  Nat.  Bank,  2 
Ohio  Dec.  370. 

Pennsylvania.  —  Wessels  v.  Weiss,  166  Pa. 
St.  490;  Poundstone  v.  Hamburger,  139  Pa. 
St.  319.  27  W.  N.  C.  (Pa.)  220;  Hart  v.  Kelley. 
83  Pa.  St.  286;  Eshleman  v.  Harnish,  76  Pa. 
St.  97.  Compare  Irwin  v.  Bid  well,  72  Pa.  St. 
244. 

South  Carolina.  —  Pierson  v.  Steinmyer,  4 
Rich.  L.  (S.  Car.)  315. 

Texas.  —  Dilley  v.  Abright,  19  Tex.  Civ. 
A  pp.  487. 

Wisconsin.  —  Rosenfield  v.  Haight,  53  Wis. 
260,  40  Am.  Rep.  770. 

See  further  infra,  this  subsection,  Tests  of 
Partnership  —  Share  of  Profits  in  Lieu  of  or  in 
Addition  to  Interest  on  Money  Lent. 

1.  Partners  as  to  Third  Persons,  but  Not  Inter 
Se.  —  In  Waugh  v.  Carver,  2  H.  Bl.  235,  1 
Smith  Lead.  Cas.  (8th  ed.)go8,  it  was  admitted 
by  the  court  that  the  agreement  in  question 
did  not  constitute  the  parties  actual  partners, 
but  thev  were  both  held  to  be  liable,  neverthe- 
less, for  the  debt  of  one  of  them. 

For  cases  recognizing  the  distinction  between 
partnership  inter  se  and  partnership  as  to  third 
persons,  see  the  following: 

Arkansas.  —  Humphries  v.  McCraw,  5  Ark. 
61;  Olmstead  v.  Hill,  2  Ark.  346. 

Connecticut.  —  Pilkin  v.  Pitkin,  7  Conn.  311, 
18  Am.  Dec.  in. 

Iowa. — Stanchfield  v.  Palmer,  4  Greene 
(Iowa)  23;  Price  v.  Alexander,  2  Greene  (Iowa) 
427,  52  Am.  Dec.  526. 

Louisiana.  —  Hallet  v.  Desban,  14  La.  Ann. 
535;  Tennessee  Bank  v.  McKeage,  11  Rob. 
(La.)  130;  McDonald  v.  Millaudon,  5  La.  409; 
Robertson  v.  De  Lizardi,  4  Rob.  (La.)  300. 

Mew  Hampshire.  —  Bromley  v.  Elliot,  38  N. 
H.  287,  75  Am.  Dec.  182. 

Mew  Jersey.  —  Nutting  v.  Colt,  7  N.  J.  Eq. 
539- 

Mew  York.  —  Champion  v.  Bostwick,  18 
Wend  (N.  Y.)  175,  31  Am  Dec.  376. 

Pennsylvania.  —  Gill  v.  Kuhn,  6  S.  &  R.  (Pa.) 
333- 

Vermont.  —  Kellogg  v.  Griswold,  12  Vt.  2gi. 

2.  Subpartner.  —  Fitch  v.  Hdrrinprton,  13 
Gray  (Mass.)  468,  74  Am.  Dec.  641;  Baring  v. 


10 


Crafts,  9  Met.  (Mass.)  380.  Contra.  Burnett  v. 
Snyder,  76  N.  Y.  344,  affirming  43  N.  Y.  Supm. 
Ct.  238.  See  further  supra,  this  subsection. 
Contract  Between  Partners  —  Subpartnerships. 

3.  Reason  for  Rule. —  Grace  v.  Smith,  2  W. 
Bl.  998.  See  also  Oppenheimer  v.  Clemmons, 
18  Fed.  Rep.  886;  Parker  v.  Canfield,  37  Conn. 
250,  9  Am.  Rep.  320;  Pilkin  v.  Pitkin,  7  Conn. 
307,  18  Am.  Dec.  in;  Sager  v.  Tupper,  38 
Mich.  258;  Leaz>.  Guice,  13  Smed.  &  M.  (Miss.) 
656. 

4.  Rule  Criticised. —  Boston,  etc.,  Smelting 
Co.  v.  Smith,  13  R.  I.  31,  43  Am.  Rep.  3.  See 
also  Eastman  v.  Clark,  53  N.  H.  276,  16  Am. 
Rep.  192. 

In  Mollwo  v.  Court  of  Wards,  L.  R.  4  P.  C. 
419,  this  kind  of  taking  was  declared  to  be  less 
disastrous  than  giving  a  mortgage  which  does 
not  make  the  mortgagee  a  partner. 

5.  See  for  example  Buckner  v.  Lee,  8  Ga. 
289.  And  see  the  next  following  subdivision 
of  1  his  subsection. 

6.  Payments  in  Proportion  to  Profits  —  Eng- 
land.—  Grace  v.  Smith,  2  W.  Bl.  gg8;  Ex  p. 
Hamper,  17  Ves.  Jr.  403. 

United  States.  —  In  re  Pierson,  10  Nat.  Bankr. 
Reg.  107,  rg  Fed.  Cas.  No.  11,153;  ln  re  Ward, 
2  Fli pp.  (U.  S.)  462,  29  Fed.  Cas.  No.  17,144. 

Alabama.  —  Stafford  v.  Sibley,  106  Ala.  189. 

Connecticut.  —  Loomis  v.  Marshall,  12  Conn. 
78,  30  Am.  Dec.  596. 

Georgia.  —  Buckner  v.  Lee,  8  Ga.  285  ;  Dalton 
City  Co.  v.  Dalton  Mfg.  Co.,  33  Ga.  254. 

Indiana.  —  Macy  v.  Combs,  15  Ind.  469,  77 
Am.  Dec.  103. 

Maryland.  —  Thillman  v.  Benton,  82  Md. 
64;  Benson  v.  Ketchum,  14  Md.  331. 

Massachusetts.  —  Partridge  v.  Kingman,  130 
Mass.  476. 

Nevada.  —  Mason  v.  Hackett,  4  Nev.  420. 

New  York.  — Grapel  v.  Hodges,  112  N.  Y. 
419;  Brockway  v.  Burnap,  16  Barb.  (N.  Y.) 
309;  Hodgman  v.  Smith,  13  Barb.  (N.  Y.)  302; 
Dake  v.  Butler,  (Supm.  Ct.  Spec.  T.)'7  Misc. 
N.  Y.)  302;  Burckle  v.  Eckart,  1  Den.  (N.  Y.) 
337- 

North  Carolina.  —  Southern  Fertilizer  Co. 
v.  Reams,  105  N.  Car.  296. 

Pennsylvania.  —  In  re  Haines,  176  Pa.  St. 
354;  Irwin  v.  Bidwell,  72  Pa.  St.  244;  Edwards 
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and  both  classes  of  agreements  have  been  held  to  create  a  partnership.1  This 
distinction  is  of  small  consequence  under  the  modern  doctrine  of  partnership, 
but  it  was  a  step  towards  the  true  rule  now  almost  universally  recognized.2 

(2)  Modem  Doctrine  —  (a)  Statement  of  Rule.  —  Under  the  modern  doctrine 
of  partnership,  persons  are  not  liable  as  partners  to  third  persons,  although 
they  share  the  profits  of  a  business,  unless  they  are  in  fact  partners  inter  se  or 
have  held  themselves  out  as  partners  under  such  circumstances  as  to  estop 
them  from  denying  their  partnership.3  The  celebrated  case  of  Cox  v.  Hick- 
man 4  was  the  beginning  of  this  doctrine,  though  the  true  rule  seems  to  have 
been  recognized  in  a  few  earlier  cases  in  the  United  States.5  In  this  case  it 
was  decided  that  persons  who  share  the  profits  of  a  business  do  not  incur  the 
liabilities  of  partners  unless  that  business  is  carried  on  by  themselves  per- 
sonally or  by  others  as  their  real  or  ostensible  agents.6  It  was  at  once  the 
end  of  the  old  theory  of  partnership  and  the  starting  point  of  a  new  doctrine. 
It  put  an  end  to  two  notions  which  had  theretofore  been  regarded  as  funda- 
mental :  first,  that  third  persons  may  hold  to  the  liability  of  partners  those 
who  in  fact  are  not  partners,  merely  because  some  other  relation  exists  between 


v.  Tracy,  62  Pa.  St.  374;  Dunham  v.  Rogers, 
1  Pa.  St.>55 ;  Miller  v.  Bartlet,  15  S.  &  R.  (Pa.) 
137;  Ditsche  v.  Becker,  6  Phila.  (Pa.)  176,  23 
Leg.  Int.  (Pa.)  221;  Blight  v.  Ewing,  1  Pittsb. 
(Pa.)  275- 

South  Carolina.  —  Pierson  v.  Steinmyer,  4 
Rich.  L.  (S.  Car.)  309. 

Texas.  —  Bradshaw  v.  Apperson,  36  Tex. 
133;  Goode  v.  McCartney,  10  Tex.  193. 

Vermont.  —  Ambler  v.  Bradley,  6  Vt.  119. 

1.  Distinction  Not  Followed.  —  The  use  of  the 
expression  "  a  sum  equal  to  one-half  the  net 
profits"  has  been  held  not  to  change  the 
nature  of  the  contract,  but  to  create  a  partner- 
ship. Dalton  City  Co.  v.  Hawes,  37  Ga.  115. 
To  the  same  effect  see  Parker  v.  Canfield,  37 
Conn.  250,  9  Am.  Rep.  320.  See  also  Dennis- 
toun  r.  Debuys,  6  Mart.  N.  S.  (La.)  49. 

In  Pierson  v.  Steinmyer,  4  Rich.  L.  (S.  Car.) 
309,  it  was  held  that  this  distinction  applied 
only  to  cases  of  servants  and  agents,  and  not 
to  one  who  advanced  money  or  credit,  or  fur- 
nished stock. 

2.  See  infra,  this  subsection.  Tests  of  Part- 
nership —  Common  Ownership  of  Profits 

3.  Profit-sharing  Rule  Abandoned  —  England. 
—  Vice  v  Anson,  7  B.  &  C.  409,  14  E.  C.  L.  63. 

United  States.  —  Wilson  v.  Edmonds,  130  U. 
S.  472;  Hunt  v.  Oliver,  118  U.  S.  an.  See 
also  Palmer  v.  Elliot,  1  Cliff.  (U.  S.)  63. 

Alabama.  —  Wright  v.  Powell,  8  Ala.  560. 

Arkansas.  —  Haycock  v.  Williams,  54  Ark. 
384. 

California.  —  Nofsinger  v.  Goldman,  122  Cal. 
609,  construing  Civ.  Code  Cal.,       2444,  2445. 

Illinois. —  Butler  v.  Merrick,  24  III.  App. 
628. 

Kentucky.  —  Boyd  v.  Tabb,  5  Ky.  L.  Rep.  516. 
Massachusetts.  —  Ruhe  v.  Burnell,  121  Mass. 
450. 

Michigan.  —  Col  well  v.  Britton,  59  Mich.  350. 

Missouri.  —  Kelly  v.  Gaines,  24  Mo.  App. 
506;  Rankin  v.  Fairley,  29  Mo.  App.  587;  Free- 
man v.  Bloomfield,  43  Mo.  391. 

Montana.  —  Parchen  v.  Anderson,  5  Mont. 
438,  51  Am.  Rep.  65. 

Nebraska.  —  Gibson  v.  Smith,  31  Neb.  354. 

Nevada.  —  Sargent  v.  Collins,  3  Nev.  260. 

New  Jersey.  —  Smith  v.  Perry,  29  N.  J.  L. 
74;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  281. 


Tennessee.  —  Bell  v.  Hare,  12  Heisk.  (Tenn.) 
615;    England  v.  England,  1  Baxt.  (Tenn.) 

108. 

Texas.  —  Cherry  v.  Owsley,  (Tex.  1888)  10  S. 
W.  Rep.  519;  Greenville  First  Nat.  Bank  v. 
Pennington,  75  Tex.  272. 

Virginia.  —  Brown  v.  Higginbotham,  5 
Leigh  (Va.)  585. 

4.  Modern  Doctrine  —  Leading  English  Case.  — 
Cox  v.  Hickman,  8  H.  L.  Cas.  268,  reversing  3 
C.  B.  N.  S.  523,  91  E.  C.  L.  523,  which  affirmed 
18  C.  B.  617,  86  E.  C.  L.  617.  Another  branch 
of  the  case  had  come  up,  sub  nom.  Be  Stanlon 
Iron  Co.,  21  Beav.  164.  The  revolutionary  de- 
cision was  that  in  the  House  of  Lords  in  i860. 
The  decision  has  been  followed  ever  since. 
See  Mollwo  v.  Court  of  Wards,  L.  R.  4  P.  C. 
419;  Pooley  v.  Driver,  5  Ch.  D.  458;  Holme  v. 
Hammond,  L.  R.  7  Exch.  218. 

For  Similar  Cases  in  the  United  States,  see 
Chung  Kee  v.  Davidson,  102  Cal.  188;  Cavan- 
augh  v.  Riley,  (Ky.  1892)  19  S.  W.  Rep.  745; 
Purvis  v.  Butler,  87  Mich.  248;  Emmons  v. 
Westfield  Bank,  97  Mass.  230;  Fewell  v.  Ameri- 
can Surety  Co.,  (Miss.  1900)  28  So.  Rep.  755; 
Brundred  v.  Muzzy,  25  N.  J.  L.  268;  Taylor  v. 
Herring,  10  Bosw.  (N.  Y.)447;  Webb  v.  Hicks. 
123  N.  Car.  244;  Righter  v.  Farrel,  134  Pa.  St. 
482;  Harwood  v.  Jarvis.  5  Sneed  (Tenn.)  375 ; 
Diles  v.  Bridge,  23  W.  Va.  20. 

5.  Earlier  American  Authorities.  —  In  Cox  v. 
Delano.  3  Dev.  L.  (14  N.  Car.)  89,  decided 
almost  thirty  years  before  Cox  v.  Hickman,  8 
H.  L.  Cas.  268,  the  true  rule  was  accurately 
stated  in  complete  harmony  with  the  modern 
cases.  See  also  Storv  on  Partnership,  §  67 ; 
Palmer  v.  Elliot,  1  Cliff.  (U.  S.)63;  Loomis  v. 
Marshall,  12  Conn.  77,  30  Am.  Dec.  596; 
Chandler  v.  Howland,  7  Gray  (Mass.)  351,  66 
Am.  Dec.  487;  McDonough  v.  Bullock,  2  Pear- 
son (Pa.)  191 ;  Osborne  v.  Brennan,  2  Nott  & 
M.  (S.  Car.)  427,  10  Am.  Dec.  614;  Pierson  v. 
Steinmyer,  4  Rich.  L.  (S.  Car.)  321. per  O'Neall. 
J.,  dissenting. 

6.  Effect  of  Doctrine.  —  Beckham  v.  Drake,  9 
M.  &  W.  79;  Ernest  v.  Nicholls,  6  H.  L.  Cas. 
401;  Wilson  v.  Whitehead.  10  M.  &  W.  503; 
Eastman  v.  Clark,  53  N.  H.  276,  16  Am.  Rep. 
192.  See  also  infra,  this  subsection,  Tests  of 
Partnership  —  Mutual  Agency. 
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them  ;  and,  second,  that  participation  in  the  profits  of  a  business  is  conclusive 
of  a  partnership. 1 

(b)  Discordant  Cases.  —  Although  the  doctrine  of  Cox  v.  Hickman  has  been 
almost  universally  approved  and  followed,  a  few  courts  have  refused  to  follow 
it,  and  in  these  states  the  rule  that  a  sharing  of  profits  renders  one  liable  as 
a  partner  to  third  persons  although  there  is  in  fact  no  partnership  inter  se 
seems  to  be  still  the  law,  though  there  is  much  confusion  and  conflict  in  the 
a    So  in  many  comparatively  recent  cases  statements  may  be  found  to 

Elliot,  38  N.  H.  287.  75  Am.  Dec.  182;  Neu- 
man  v.  Bean,  21  N.  H.  93. 

New  Jersey.  —  Oscillating  Carousal  Co.  v. 
McCool,  (N.  J.  1896)  35  Atl.  Rep.  588;  Seabury 
v.  Bolles,  51  N.  J.  L.  103;  Wild  v.  Davenport, 
48  N.  J.  L.  129,  57  Am.  Rep.  552;  Jernee  v. 
Simonson,  58  N.  J.  Eq.  282;  Voorhees  v.  Jones. 
29  N.  J.  L.  272;  Robbins  v.  McKnight,  5  N.  J. 
Eq.  642,  45  Am.  Dec.  406. 

New  Mexico.  —  Pearce  v.  Strickler,  9  N. 
Mex.  467. 

New  York.  —  Lamb  v.  Grover,  47  Barb.  (N. 
Y.)  317. 

Ohio.  —  Harvey  v.  Childs,  28  Ohio  St.  319, 
22  Am.  Rep.  387;  Merchants'  Nat.  Bank  v. 
Standard  Wagon  Co.,  9  Ohio  Dec.  380.  6  Ohio 
N.  P.  264. 

Pennsylvania.  —  Krall  v.  Forney,  182  Pa.  St. 
It;  Walker  v.  Tupper,  152  Pa.  St.  1;  Edwards 
v.  Tracy,  62  Pa.  St.  374;  Heckert  v.  Fegely, 
6  W.  &  S.  (Pa.)  139. 

Rhode  Island.  —  Boston,  etc..  Smelting  Co. 
v.  Smith,  13  R.  I.  27,  43  Am.  Rep.  3. 

South  Dakota.  —  Dillaway  v.  Peterson,  11  S. 
Dak.  210. 

Tennessee.  —  Polk  v.  Buchanan,  5  Sneed 
(Tenn.)  721. 

Texas.  —  Friedlander  v.  Hillcoat,  (Tex. 
1890)  14  S.  W.  Rep.  786;  Buzard  v.  Greenville 
First  Nat.  Bank,  67  Tex.  83,  60  Am.  Rep.  7; 
Heidenheimer  v.  Walthew,  2  Tex.  Civ.  App. 
501. 

Vermont.  —  Morgan  v.  Stearns,  41  Vt.  398. 
Virginia.  — Rotinson  v.  Allen,  85  Va.  721. 
Washington. — State  v.  Mendenhall,  24  Wash. 

12. 

See  also  infra,  this  subsection.  Tests  of  Part- 
nership. 

"If  there  is  no  partnership  inter  se,  there  can 
be  none  as  to  third  persons,  unless  a  party,  by 
his  acts,  has  put  himself  in  such  a  position 
that  he  is  estopped  from  denying  that  he  is  a 
partner."  Parchen  v.  Anderson,  5  Mont.  438, 
51  Am.  Rep.  65. 

2.  New  York.  —  It  has  been  several  times 
held  that  Cox  v.  Hickman,  8  H.  L.  Cas.  268, 
has  never  been  acknowledged  in  New  York, 
and  that  Grace  v.  Smith,  2  W.  Bl.  998,  and 
Waugh  v.  Carver,  2  H.  Bl.  235,  are  still  the 
recognized  authorities.  But  neverlheless  the 
substantial  results  of  the  first  decision  are  ap- 
parent in  many  cases.  Leggett  v.  Hyde,  58 
N.  Y.  272,  17  Am.  Rep.  244;  Hackett  v.  Stan- 
ley, 115  N.  Y.  625;  Cassidy  v.  Hall,  97  N.  Y. 
159;  Burnett  v.  Snyder,  81  N.  Y.  550.  37  Am. 
Rep.  527.  In  Johnson  Alexander,  46  N.  Y. 
App.  Div.  6,  joint  proprietorship  in  the  profits 
was  distinctly  recognized  as  the  test  of  part- 
nership, and  yet  it  was  declared  that  with  a 
few  recognized  exceptions,  sharing  profits 
renders  one  liable  as  a  partner  to  third  per- 
sons. The  reasoning  of  Leggett  v.  Hyde,  58 
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cases.- 


1.  Sharing  Profits  Not  Conclusive  of  Partnership 
Liability  —  England. —  Mollwo  .'.  Court  of 
Wards,  L.  R.  4  P.  C.  419;  Badeley  v.  Consoli- 
dated Bank,  38  Ch.  D.  239;  King  v.  Whichelow, 
64  L.  J.  Q.  B.  D.  801;  Adam  v.  Newbigging, 
13  App.  Cas.  316,  19  Eng.  Rul.  Cas.  492. 

United  States.  —  Blair  v.  Shaeffer,  33  Fed. 
Rep.  218;  Meehan  v.  Valentine,  29  Fed.  Rep. 
276,  145  U.  S.  611;  Hazard  v.  Hazard,  1  Story 
(U.  S.)  371,  11  Fed.  Cas.  No.  6,279. 

Arkansas.  —  Culley  v.  Edwards,  44  Ark.  427, 
51  Am.  Rep.  614. 

California.  —  Coward  v.  Clanton,  122  Cal. 
451;  Quackenbush  v.  Sawyer,  54  Cal.  439. 

Colorado.  —  Lee  v.  Cravens,  9  Colo.  App.  272 ; 
Omaha,  etc..  Smelting,  etc.,  Co.  v.  Rucker,  6 
Colo.  App.  334;  Le  Fevre  v.  Castagnio,  5  Colo. 
564- 

Florida.  —  Webster  v.  Clark,  34  Fla.  637,  43 
Am.  St.  Rep.  217;  Dubos  v.  Jones,  34  Fla.  539. 

Illinois.  —  National  Surety  Co.  v.  T.  B. 
Townsend  Brick,  etc.,  Co.,  176  111.  156,  affirm- 
ing 74  111.  App.  312;  Smith  v.  Knight,  71  111. 
148,  22  Am.  Rep.  94;  Snell  v.  De  Land,  43  111. 
323;  Niehoff  v.  Dudley,  40  111.  406. 

Indiana.  — Macy  v.  Combs,  15  Ind.  469,  77 
Am.  Dec.  103. 

Iowa.  —  Winter  v.  Pipher,  96  Iowa  17;  Hol- 
brook  v.  Oberne,  56  Iowa  324;  Richards  v. 
Grinnell,  63  Iowa  44.  50  Am.  Rep.  727;  Reed 
v.  Murphy,  2  Greene  (Iowa)  574. 

Louisiana.  —  Hallet  v.  Desban,  14  La.  Ann. 
535- 

Maine.  —  Holden  v.  French,  68  Me.  241; 
Banchor  v.  Cilley,  38  Me.  553;  Dwinel  v. 
Stone,  30  Me.  384. 

Maryland.  —  Thillman  v.  Benton,  82  Md.  72, 
explaining  and  limiting  Rowland  v.  Long,  45 
Md.  439. 

Massachusetts.  —  La  Mont  v.  Fullam,  133 
Mass.  583;  Rice  v.  Austin,  17  Mass.  197; 
Baxter  v.  Rodman,  3  Pick.  (Mass.)  435. 

Michigan.  —  Morrow  v.  Murphy,  120  Mich. 
204;  Wilcox  v.  Matthews  44  Mich.  192;  Walls 
v.  Babcock,  56  Mich.  276;  Thayer  v.  Augustine, 
55  Mich.  187,  54  Am.  Rep.  361;  Beecher  v. 
Bush,  45  Mich.  188,  40  Am.  Rep.  465. 

Mississippi.  —  Fairly  v.  Nash,  70  Miss.  193. 

Missouri.  —  Clifton  v.  Howard,  89  Mo.  192, 
58  Am.  Rep.  97;  Mackie  v.  Mott,  146  Mo.  230; 
St.  Louis  Fourth  Nat.  Bank  v.  Altheimer,  91 
Mo.  190;  A.  N.  Kellogg  Newspaper  Co.  v. 
Farrell,  88  Mo.  594;  McDonald  v.  Matney,  82 
Mo.  358;  Philips  v.  Samuel,  76  Mo.  657;  Camp- 
bell v.  Dent,  54  Mo.  325;  Osceola  Bank  v.  Outh- 
waite,  50  Mo.  App.  124;  Roper  v.  Schaefer,  35 
Mo.  App.  30;  Newberger  v.  Friede,  23  Mo. 
App.  631. 

Nebraska. — Waggoner  v.  Creighlon  First 
Nat.  Bank,  43  Neb.  84. 

New  Hampshire.  —  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am.  Rep.  192,  overruling  Broley  v. 
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the  effect  that  a  partnership  may  exist  as  to  third  persons  although  there  is 
no  actual  partnership  inter  se.x  Some  of  these  cases  may,  perhaps,  be 
explained  upon  the  theory  that  circumstances  much  less  conclusive  are 
sufficient  to  establish  a  partnership  where  the  rights  of  third  persons  are  con- 
cerned than  are  required  where  only  the  rights  of  the  alleged  partners  as 
between  themselves  are  involved,  as  a  partner  may  very  properly  be  held  to 
strict  proof.3 

d.  Tests  of  Partnership — (i)  Profit  Sharing.  — As  has  been  seen, 
profit  sharing  has  been  almost  universally  abandoned  as  the  conclusive  test  of 
partnership.3  It  is  still,  however,  an  important  consideration  as  an  item  of 
evidence  tending  to  prove  a  partnership,4  for  an  agreement  to  share  profits  is 
an  essential  element  of  every  true  partnership,5  and  though  its  presence  is 

N.  Y.  272,  17  Am.  Rep.  244,  and  Hackett  v. 
Stanley,  115  N.  Y.  625,  was  quoted,  approved, 
and  followed.  See  generally  Jersey  City  First 
Nat.  Bank  v.  Staples,  126  N.  Y.  669,  affirming 
(Supm  Ct.  Gen.  T.)  11  N.  Y.  Supp.  809;  Ma- 
govern  v.  Robertson,  ir6  N.  Y.  61;  Clift  v. 
Barrow,  108  N.  Y.  187;  Rider  Laife  Raft  Co. 
v.  Roach,  97  N.  Y.  378;  Richardson  v.  Hughitt, 
76  N.  Y.  55,  32  Am.  Rep.  267;  Manhattan 
Brass,  etc.,  Co.  v.  Sears,  45  N.  Y.  797,  6  Am. 
Rep  177,  reversing  I  Sweeny  (N.  Y.)  426; 
Pringle  v.  Leverich,  48  N.  Y.  Super.  Ct.  90; 
Fitch  v.  Hall.  25  Barb.  (N.  Y.)  13,  16  How.  Pr. 
(N.  Y.)  175;  Haas  v.  Roat,  26  Hun  (N.  Y.)  632, 
16  Hun  (N.  Y.)  526;  Peltier  v.  Sewall,  12  Wend. 
(N.  Y.)  386;  Johnson  v.  Alexander,  46  N.  Y. 
App.  Div.  6;  Palliser  v.  Erhardt,  46  N.  Y.  App. 
Div.  222;  Zabriskie  v.  Coates,  41  N.  Y.  App. 
Div.  316;  Hull  v.  Barth,  37  N.  Y.  App.  Div. 
359:  Hackett  v.  Stanley,  14  Daly  (N.  Y.)  210; 
Taylor  v.  Herring,  10  Bosw.  (N.  Y.)  447;  Rich- 
ardson v.  Case.  (Supm.  Ct.  Gen.  T.)  1  Civ.  Pro. 
(N.  Y.)  295;  Claflin  v.  Hirsch,  19  N~  Y.  Wkly. 
Dig.  248;  Moore  v.  Allison,  14  N.  Y.  Wkly. 
Dig.  265. 

In  Pennsylvania  the  older  cases  are  followed 
on  the  principle  of  stare  decisis,  and  Cox  v. 
Hickman,  8  H.  L.  Cas.  268,  is  rejected.  The 
inconvenience  and  injustice  of  the  old  rule  are, 
however,  partially  modified  by  certain  statu- 
tory exceptions.  Nevertheless,  in  cases  not 
falling  within  these  statutory  exceptions,  profit 
sharing  is  still  the  test  of  partnership  liability. 
Wessels  v.  Weiss,  166  Pa.  St.  490;  Edwards 
v.  Tracy,  62  Pa.  St.  374;  Lord  v.  Proctor,  7 
Phila.  (Pa.)  630;  Merrall  v.  Dobbins,  169  Pa. 
St.  480.  But  in  the  case  last  cited  the  court 
intimated  that  the  question  of  the  true  rule 
might  still  be  considered,  and  held  that  the 
"  intention  of  the  parties  to  become  joint 
owners  of  the  business  "  showed  conclu- 
sively that  such  persons  were  partners.  So 
in  Gibbs's  Estate,  157  Pa.  St.  59,  the  true 
rule  was  distinctly  recognized.  See  generally 
Page  v.  Simpson,  188  Pa.  St.  393;  Frazer  v. 
Linton,  183  Pa.  St.  1S6;  Krall  v.  Forney,  t82 
Pa.  St.  11;  Walker  v.  Tupper,  152  Pa.  St.  1; 
Poundstone  v.  Hamburger,  139  Pa.  St.  319; 
Caldwell  v.  Miller,  127  Pa.  St.  442;  Hart  v. 
Kelley,  83  Pa.  St.  286;  Irwin  v.  Bidwell,  72 
Pa.  St.  244;  Sims  v.  Willing,  8  S.  &  R.  (Pa.) 
103;  Ditsche  v.  Becker,  6  Phila.  (Pa.)  176,  23 
Leg.  Int.  (Pa.)  221;  Heckert  v.  Fegely,  6  W.  & 
S.  (Pa.)  139;  Burgan  v.  Cahoon,  39  Leg.  Int. 
(Pa.)  267. 

In  North  Carolina  the  modern  doctrine  seems 
to  be  not  yet  fully  accepted.    See  Southern 


Fertilizer  Co.  v.  Reams,  105  NT.  Car.  296;  Cos- 
sack v.  Burgwyn,  112  N.  Car.  304. 

1.  Cases  Recognizing  Partnerships  as  to  Third 

Persons  —  Alabama.  —  Chisholm  v.  Cowles,  42 

Ala.  179. 

Illinois.  —  Illingworth  v.  Parker,  62  III.  App. 
650;  Griffen  v.  Cooper,  50  111.  App.  260;  Lint- 
ner  v.  Millikin.  47  111.  178. 

Iowa. — Ruddick  v.  Otis,  33  Iowa402;  Stanch- 
field  v.  Palmer,  4  Greene  (Iowa)  23;  Price  v. 
Alexander,  2  Greene  (Iowa)  427,  52  Am.  Dec. 
526. 

Louisiana.  —  New  Orleans  v.  Gaulhreaux, 
32  La.  Ann.  1126;  Baldey  v.  Brackenridge,  39 
La.  Ann.  660. 

Maryland.  —  Heise  v.  Barth,  40  Md.  259; 
Kerr  v.  Potter,  6  Gill  (Md.)  423. 

Massachusetts.  —  Getchell  v.  Foster,  106 
Mass.  42. 

Michigan.  —  Dutcher  v.  Buck,  96  Mich.  164; 
Purvis  v.  Butler,  87  Mich  258;  Cleveland 
Paper  Co.  v.  Courier  Co.,  67  Mich.  152;  Sager 
v.  Tupper,  3S  Mich.  258. 

Minnesota. — •  Delaney  v.  Dutcher,  23  Minn. 
373;  Warner  v.  Myrick,  16  Minn.  91;  Wright  v. 
Davidson,  13  Minn.  449. 

North  Carolina.  —  Southern  Fertilizer  Co.  v. 
Reams,  105  N.  Car.  283. 

Wisconsin.  —  Upham  v.  Hewitt,  42  Wis.  85; 
Appleton  v.  Smith,  24  Wis.  331. 

2.  Distinction  Between  Proof  Inter  Se  and  as  to 
Third  Persons.  —  See  infra,  this  section.  Evi- 
dence of  Partnership  —  As  Bet-ween  Partners  and 
as  to  Third  Persons. 

3.  See  supra,  this  subsection,  Sharing  Profits 
—  Modern  Doctrine. 

4.  See  infra,  this  section.  Evidence  of  Part- 
nership —  Sharing  Profits  and  Losses. 

5.  Profit  Sharing  Essential  Element —  United 
Stales.  —  Hunt  v.  Oliver,  11S  U.  S.  211;  Oppen- 
heimer  v.  Clemmons,  18  Fed.  Rep.  888;  In  re 
Blumenthal,  18  Nat.  Bankr.  Reg.  555,  3  Fed. 
Cas.  No.  1,575. 

Alabama.  —  Alabama  Fertilizer  Co.  v.  Rey- 
nolds, 85  Ala.  19. 

California.  —  Smith  v.  Moynihan,  44  Cal  53. 
Illinois.  —  Irvin  v.  Nashville,  etc.,  R.  Co., 
92  111.  103,  34  Am.  Rep.  116;  Allen  v.  Hudson, 
78  111.  App.  376;  Griffen  v.  Cooper,  50  111.  App. 
260;  Foote  v.  Off,  45  111.  App.  516. 

Indiana.  —  Hubbell  v.  Woolt,  15  Ind.  204. 
Massachusetts.  —  Wall  v.   Balcom,   9  Gray 
(Mass.)  92;  Sikes  v.  Work,  6  Gray  (Mass.) 
434- 

Michigan.  —  Webb  v.  Johnson,  95  Mich.  325; 
Oliver  v.  Perkins,  92  Mich.  304;  Burt  v. 
Lathrop,  52  Mich.  106. 
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not  conclusive  that  a  partnership  exists,  its  absence  is  conclusive  that  a  part- 
nership does  not  exist.1  It  is  not  the  mere  fact  of  profit  sharing,  but  the 
character  in  which  the  profits  are  shared,  that  controls.2 

(2)  Mutual  Agency.  —  After  the  abandonment  of  profit  sharing  as  a  con- 
clusive test  of  partnership,  the  view  has  sometimes  been  taken  that  Cox  v. 
Hickman  3  substituted  mutual  agency  as  a  test.4  But,  as  has  been  pointed 
out  in  later  cases,5  the  reference  to  agency  as  a  test  of  partnership  was 
unfortunate  and  inconclusive,  inasmuch  as  agency  results  from  partnership, 
and  not  partnership  from  agency.6  Persons  who  are  mutual  agents  in  the 
conduct  of  a  business  and  share  the  profits  as  principals  are  undoubtedly 
partners,  and  liable  as  such,7  and  liability  as  a  partner  undoubtedly  rests 


Mississippi.  —  Bicot  v.  Hazlehurst  Lumber 
Co..  (Miss.  1898)  23  So.  Rep.  481. 

Missouri.  —  Miclay  v.  Freeman,  48  Mo.  234; 
Herbert  v.  Callahan,  35  Mo  App.  498 

Nevada.  —  Sargent  v.  Collins,  3  Nev.  260; 
Jones  v.  O'Fariel,  1  Nev.  354 

New  Jersey.  —  Potter  v.  Morris,  etc.,  Dredg- 
ing Co.,  59  N.  J.  Eq.  422;  Hallenback  v. 
Rogers,  (N.  J.  1899)  42  Atl.  Rep.  1098. 

New  Mexico.  —  Pearce  v.  Strickler,  9  N. 
Mex.  467. 

New  York.  —  Peyser  v.  Halsted,  (Supm.  Ct. 
Spec.  T.)  5  N.  Y.  Supp.  827;  Moss  v.  Jerome, 
10  Bosw.  (N.  Y.)  220.  See,  however,  Le  Roy  v. 
Mathesvson,  47  N.  Y.  Super.  Ct.  389. 

Pennsylvania.  —  Page  v.  Simpson,  188  Pa. 
St.  397;  Krall  v.  Forney,  182  Pa.  St.  11; 
Walker  v.  Tupper,  152  Pa.  St.  I;  Beeson  v. 
Lang,  85  Pa.  St.  200. 

South  Carolina.  — Osborne  v.  Brennan,  2 
Nott  &  M.  (S.  Car.)  427,  10  Am.  Dec.  614. 

Tennessee.  —  Norment  v.  Hull,  1  Humph. 
(Tenn.)  320. 

Vermont.  —  Bowman  v.  Bailey,  10  Vt.  170. 

But  see  Hendrick  v.  Gunn,  35  Ga.  234. 

An  agreement  by  which  a  debt  due  from  one 
is  charged  to  and  assumed  by  anoiher,  to  be 
paid  out  of  the  profils  of  a  partnership  of 
which  the  latter  is  a  member,  does  not  have 
the  effect  to  make  the  former  a  member  of 
such  partnership,  as  he  does  not  thereby  share 
profits.    Delaney  v.  Timberlake,  23  Minn.  383. 

Accepting  a  Rebate  is  not  a  sharing  of  part- 
nership profits.  Teller  v.  Hartman,  16  Colo. 
447;  Merchants'  Nat.  Bank  v.  Standard 
Wagon  Co.,  9  Ohio  Dec.  380,  affirmed  10  Ohio 
Dec.  81. 

1.  Absence  of  Profit  Sharing.  —  Walker  v.  Tup- 
per, 152  Pa.  St.  1. 

Where  there  is  an  express  contract  to  be 
partners,  the  parlies  thereto  are  partners 
although  it  is  stipulated  that  one  of  them 
shall  receive  a  fixed  sum  per  annum  in  lieu  of 
profits.    Barnett  v.  Smith.  17  111.  565. 

2.  Character  of  Profit  Sharing  Controlling.  — 
See  infra,  this  subsection.  Common  Ownership 
of  Profits. 

The  mere  fact  that  persons  are  jointly  en- 
gaged in  an  enterprise  from  which  is  ex- 
pected some  kind  of  benefit  or  profit  that 
they  are  to  share  in  some  way  does  not  con- 
stitute them  partners.  Donnan  v.  Gross,  3  III. 
App.  409. 

The  testimony  of  a  party  that  he  was  "  in- 
terested "  in  business  with  another,  not  show- 
ing the  extent  or  manner  of  such  interest,  is 
insufficient  evidence  of  partnership.  Levy  v. 
McDowell,  45  Tex.  220. 
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3.  Cox  v.  Hickman,  8  H.  L.  Cas.  268. 

4.  Mutual  Agency  as  Test  —  England.  —  Hol- 
lom  v.  Whichelow.  64  L.  J.  Q.  B.  D.  170; 
Holme  v.  Hammond,  L.  R.  7  Exch.  218,  per 
Martin,  B.;  Shaw  v.  Gait,  16  Ir.  C.  L.  357. 

Arkansas.  —  Culley  v.  Edwards,  44  Ark.  427, 
51  Am.  Rep.  614. 

Colorado.  —  Lee  v.  Cravens,  9  Colo.  App. 
272. 

Kentucky.  —  Boyd  v.  Tabb,  5  Ky.  L.  Rep. 

516. 

Louisiana.  —  Hallet  v.  Desban,  14  La.  Ann. 

535- 

Michigan.  —  Dutcher  :.  Buck,  96  Mich.  160; 
Hunt  v.  Erikson,  57  Mich.  330. 

Montana.  —  Parchen  v.  Anderson,  5  Mont. 
438.  51  Am.  Rep.  65. 

Nciv  Hampshire.  —  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am  Rep.  192. 

New  Jersey.  —  Seabury  v.  Bolles,  51  N.  J.  L. 
103;  Hallenback  v.  Rogers,  (N.  J.  1899)  43  Atl. 
Rep.  1098,  affirming  57  N.  J.  Eq.  199;  Wild  v. 
Davenport,  48  N.  J.  L.  129,  57  Am.  Rep.  552; 
Hargrave  v.  Conroy,  19  N.  J.  Eq.  281;  Voor- 
hees  v.  Jones,  29  N.  J.  L.  283;  Smith  v.  Perry, 
29  N.  J.  L.  74. 

New  York.  —  Taylor  v  Herring,  10  Bosw. 
(N.  Y.)  459;  Merwin  v.  Playford,  3  Robt.  (N. 
Y.)  702. 

Ohio.  —  Harvey  v.  Childs,  28  Ohio  St.  319, 
22  Am.  Rep.  387;  Merchants'  Nat.  Bank  v. 
Standard  Wagon  Co.,  10  Ohio  Dec.  81,  affirm- 
ing 9  Ohio  Dec.  384. 

Virginia.  —  Robinson  v.  Allen,  85  Va.  721. 

"  The  element  of  agency  for  each  other  in 
and  about  the  business  in  question  *  *  * 
is  perhaps  the  most  conclusive  evidence  of 
the  existence  of  a  partnership."  Jernee  v. 
Simonson.  58  N.  J.  Eq.  282,  citing  Wild  v. 
Davenport,  48  N.  J.  L.  135,  57  Am.  Rep.  552. 

5.  Mutual  Agency  Not  Test.  —  Pooley  v. 
Driver,  5  Ch.  D.  458.  See  also  opinions  of 
Kelly,  C.  B.,  and  Cleasby,  B.,  in  Holmes  v. 
Hammond,  L.  R.  7  Exch.  218. 

6.  The  Agency  Follows  from  the  Fact  of  Part- 
nership rather  than  the  partnership  from  the 
agency.  Meehan  v.  Valentine,  145  U.  S.  611. 
See  also  Pooley  v.  Driver,  5  Ch.  D.  458; 
Harvey  v.  Childs,  28  Ohio  St.  319,  22  Am. 
Rep.  387. 

7.  Persons  Sharing  Profits  as  Principals  Are 
Partners  —  England.  —  Bullen  v.  Sharp,  L.  R. 
1  C.  P.  86;  Moll  wo  v.  Court  of  Wards,  L.  R.  4 
P.  C.  419,  4  Moak  121 ;  Badeley  v.  Consolidated 
Bank,  38  Ch.  D.  239;  Cox  v.  Hickman,  8  H. 
L.  Cas.  268. 

Illinois. — Smith  v.  Knight,  71  111.  148,22 
Am.  Rep.  94. 
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upon  the  principles  of  agency,  and  one  is  not  a  partner  unless  he  shares  the 
profits  as  a  principal.1  But  mutual  agency  is  not  a  test  of  partnership, 
because  the  existence  of  such  a  relation  is  the  very  question  in  issue.  The 
absence  of  power  and  authority  on  the  part  of  one  to  bind  his  associates  by  his 
acts  in  the  conduct  of  the  business,  that  is,  the  absence  of  mutual  agency,  has 
been  deemed  to  be  conclusive  that  such  person  is  not  a  partner.55  But  this  is 
incorrect.  Although  the  absence  of  such  power  is  a  circumstance  to  be  con- 
sidered, it  is  not  conclusive,  for  as  between  themselves  the  power  of  any 
partner  to  bind  the  firm  may  be  limited  to  any  desired  extent.3 

(3)  Intention  of  Parties  —  (a)  General  Eule.  —  As  has  been  seen,  partnership 
is  a  relation  arising  out  of  a  contract  to  do  certain  things,  and  never  arises  by 
operation  of  law.4  Accordingly,  a  partnership  exists  only  where  the  parties 
intend  to  enter  into  a  contract  of  partnership,  for  all  contracts  are  construed 
according  to  the  manifest  intention  of  the  parties.  It  has  always  been  the 
law,  even  under  the  old  doctrine  of  partnership,  that  as  between  the  parties 
themselves,  their  intention  was  decisive  of  the  question,5  though  as  to  third 


Kentucky.  —  Boyd  v.  Tabb,  5  Ky.  L.  Rep. 
516. 

Michigan.  — Corey  v.  Cad  well,  86  Mich.  570; 
Dutcher  v.  Buck,  96  Mich.  160;  Purvis  v. 
Buller,  87  Mich.  248;  Hunt  v.  Erikson,  57 
Mich.  330;  Beecher  v.  Bush,  45  Mich.  188,  40 
Am.  Rep.  465, 

Nebraska.  — Gibson  v.  Smith,  31  Neb.  354. 

New  Hampshire.  —  Burke  v.  Concord  R.  Co., 
61  N.  H.  160;  Eastman  v.  Clark,  53  N.  H.  276, 
16  Am.  Rep.  192. 

New  York.  —  Richardson  v.  Hughitt,  76  N. 
Y.  55,  32  Am.  Rep.  267;  National  Union  Bank 
v.  Landon,  66  Barb.  (N.  Y.)  189;  Merwin  v. 
Playford.  3  Robt.  (N.  Y.)  702. 

Ohio.  —  Harvey  v.  Childs,  28  Ohio  St.  319, 
22  Am.  Rep.  387. 

Pennsylvania.  —  Hart  v.  Kelley,  83  Pa.  St. 
286. 

Rhode  Island.  —  Boston,  etc.,  Smelting  Co. 
v.  Smith,  13  R.  I.  27,  43  Am.  Rep.  3. 

1.  England.  —  Cox  v.  Hickman,  8  H.  L.  Cas. 
306;  Mollwo  v.  Court  of  Wards,  L.  R.  4  P.  C. 
419. 

United  States.  —  Berthold  v.  Goldsmith,  24 
How.  (U.  S.)  536. 

Alabama.  —  Moore  v.  Smith,  19  Ala.  774. 

Connecticut.  —  Loomis  v.  Marshall,  12  Conn. 
77,  30  Am.  Dec.  596. 

Illinois.  —  Parker  v.  Fergus,  43  111.  437. 

Louisiana.  —  Hallet  v.  Desban,  14  La.  Ann. 
535- 

Maine.  —  Dwinel  v.  Stone,  30  Me.  384. 
Maryland.  —  Thillman  v.  Benton,  82  Md.  64. 
Missouri. —  Campbell  v.  Dent,  54  Mo.  325. 
Nebraska.  —  Nebraska  R.  Co.  v.  Lett,  8  Neb. 
251. 

New  Hampshire.  —  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am.  Rep.  192. 

New  Jersey.  —  Seabury  v.  Bolles,  51  N.  J.  L. 
103;  Wild  v.  Davenport,  48  N.  J.  L.  129,  57 
Am.  Rep.  552. 

New  York.  —  Conklin  v.  Barton,  43  Barb. 
(N.  Y.)  435;  Poirer  v.  Fisher,  8  Bosw.  (N.  Y.) 
258;  Merwin  v.  Playford,  3  Robt.  (N.  Y.)  703; 
Burckle  v.  Eckari,  1  Den.  (N.  Y.)  337. 

North  Carolina.  —  Webb  v.  Hicks,  123  N. 
Car.  244. 

Ohio.  —  Harvey  v.  Childs,  28  Ohio  St.  319, 
22  Am.  Pep.  387;  Wehrman  v.  McFarlan,  9 
Ohio  Dec.  402. 
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Pennsylvania.  —  See  Beeson  v.  Lang.  85  Pa. 
St.  197. 

West  Virginia.  —  Sodiker  v.  Applegate,  24 
W.  Va.  411,  49  Am.  Rep.  252;  Chapline  v.  Co- 
nant,  3  W.  Va.  507,  100  Am.  Dec.  766. 

2.  Absence  of  Authority  to  Act  for  Associates.  — 
Lee  v.  Cravens,  9  Colo.  App.  272;  Winslow  v. 
Young,  94  Me.  145;  Ashby  v.  Shaw,  82  Mo. 
76;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  281; 
Merchants'  Nat.  Bank  v.  Standard  Wagon  Co., 
9  Ohio  Dec.  380,  6  Ohio  N.  P.  264.  See  also 
Hallet  v.  Desban,  14  La.  Ann.  535;  Rankin  v. 
Fairley,  29  Mo.  App.  587;  Jernee  v.  Simonson, 
58  N.  J.  Eq.  282;  Grigsby  v.  Day,  9  S.  Dak. 
585. 

3.  See  infra,  this  title,  Rights  and  Liabilities 
of  Partners  as  to  Third  Persons  —  Power  of 
Partner  to  Bind  Firm. 

4.  See  supra,  this  subsection,  Contract  Be- 
tween Partners  —  Contract  Always  A'ecessary. 

5.  Intention  Controlling  Inter  Se  —  United 
States.  —  Hazard  v.  Hazard,  1  Story  (U.  S.)  371, 
11  Fed.  Cas.  No.  6,279;  Earle  v.  Art  Library 
Pub.  Co.,  95  Fed.  Rep.  548. 

Alabama.  —  Couch  v.  Woodruff,  63  Ala.  466; 
Chisholm  v.  Cowles,  42  Ala.  179. 

Arkansas.  — Culley  v.  Edwards,  44  Ark.  427, 
51  Am.  Rep.  614;  Olmstead  ».  Hill,  2  Ark.  346. 

Illinois.  —  Niehoff  v.  Dudley,  40  111.  406; 
Stevens  v.  Faucet,  24  111.  483. 

Indiana.  —  Macy  v.  Combs,  15  Ind.  469.  77 
Am.  Dec.  103. 

Iowa.  —  Ruddick  %.  Otis,  33  Iowa  402. 

Louisiana.  —  Halliday  v.  Bridewell,  36  La. 
Ann.  238. 

Maryland.  —  Heise  v.  Barth,  40  Md.  266; 
Bull  v.  Schuberth,  2  Md.  38. 

Massachusetts.  —  Gunnison  i\  Langley,  3 
Allen  (Mass.)  337. 

Michigan.  —  Runnels  v.  Moffat,  73  Mich.  iSS; 
Beecher  v.  Bush,  45  Mich.  18S,  40  Am.  Rep. 
465;  Gray  v.  Gibson,  6  Mich.  300;  Bird  v. 
Hamilton,  Walk.  (Mich.)  361.. 

Montana.  —  Hunter  v.  Conrad,  18  Mont.  177. 

New  Hampshire.  —  Pillsbury  v.  Pillsbury,  30 
N.  H.  90. 

New  Jersey.  —  Sheridan  v.  Medara,  10  N.  J. 
Eq.  469,  64  Am.  Dec.  464;  Mershon  v.  Hoben- 
sack,  22  N.  J.  L.  372. 

A'ew  York.  —  Central  City  Saw  Bank  v. 
Walker,  66  N.  Y.  431;  Osbrey  v.  Reimer,  51 
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persons,  under  the  old  doctrine,  the  intention  was  wholly  immaterial.1  But 
since  the  distinction  between  partnership  inter  se  and  partnership  as  to  third 
persons  has  been  abandoned,  it  is  a  well-established  and  fundamental  rule 
that  in  all  cases  the  existence  of  a  partnership  depends  upon  the  true  contract 
and  intention  of  the  parties  as  appearing  from  all  the  facts  of  the  case.2  The 


N.  Y.  630,  49  Barb.  (N.  Y.)  265;  Salter  v.  Ham, 
31  N.  Y.  321;  Griffin  v.  Carr,  21  N.  Y.  App. 
Divr.  51;  Evans  v.  Warner,  20  N.  Y.  App.  Div. 
235;  Torres  v.  Rogers,  (Supm.  Ct.  App.  T.)  28 
Misc.  (N.  Y.)  176;  Van  Tassel  v.  Williams,  76 
Hun  (N.  Y.)  503;  Smith  v.  Lennon,  (Supm.  Ct. 
Gen.  T.)  14  N.  Y.  Supp.  260;  Hayvvard  v.  Bar- 
ron, (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  384;  Pey- 
ser v.  Halsted,  (Supm.  Ct.  Spec.  T.)  5  N.  Y. 
Supp.  827;  Trask  v.  Hazazer,  (N.  Y.  Super. 
Ct.  Spec.  T.)  4  N.  Y.  Supp.  635.  See  also  Clift 
v.  Barrow,  108  N.  Y.  187. 

Pennsylvania.  —  Krall  v.  Forney,  182  Pa.  St. 
6;  Walker  v.  Tupper,  152  Pa.  St.  1;  Beeson  v, 
Lang,  85  Pa.  St.  200;  Gill  v.  Kuhn,  6  S.  &  R. 
(Pa.)  333- 

1.  Intention  Immaterial  as  to  Third  Persons 
under  Former  Doctrine.  —  See  supra,  this  sub- 
section, Sharing  Profits — Former  Doctrine. 
See  also  the  cases  cited  in  the  next  preceding 
note,  and  see: 

England.  —  Moore  v.  Davis,  11  Ch.  D.  261. 
United  States.  —  Bigelow  v.  Elliot,  I  Cliff. 
(U.  S.)  28, 

Illinois.  —  Marine  Bank  v.  Ogden,  29  111.  248. 
Massachusetts.  —  Brigham    v.    Clark,  100 
Mass.  430. 

Michigan.  —  Purvis  v.  Butler,  87  Mich.  258; 
Cleveland  Paper  Co.  v.  Courier  Co.,  67  Mich. 
152. 

Mississippi.  —  Lea  v.  Guice,  13  Smed.  &  M. 
(Miss.)  656. 

New  Hampshire.  —  Bromley  v.  Elliot,  38  N. 
H.  287,  75  Am.  Dec.  182. 

New  Jersey. — Van  Kuren  j.  Trenton  Loco- 
motive, etc.,  Mfg.  Co.,  13  N.  J.  Eq.  302. 

New  York.  —  Rider  Life  Raft  Co.  v.  Roach, 
97  N.  Y.  378;  Leggett  v.  Hyde,  58  N.  Y.  272, 
17  Am.  Rep.  244;  Manhattan  Brass,  etc.,  Mfg. 
Co.  v.  Sears,  45  N.  Y.  797,  6  Am.  Rep.  177; 
Zabriskie  v.  Coates,  41  N.  Y.  App.  Div.  316; 
Benners  v.  Harrison,  19  Barb.  (N.  Y.)  53,  Cats- 
kill  Bank  v.  Gray,  14  Barb.  (N.  Y.)  471;  Haas 
v.  Roat,  16  Hun  (N.  Y  )  526. 

Ohio.  —  Wood  v.  Vallette,  7  Ohio  St.  172. 

Pennsylvania.  —  Righter  v.  Farrel,  134  Pa. 
St.  482;  Poundstone  v.  Hamburger,  139  Pa. 
St.  319. 

Rhode  Island.  —  Allen  v.  Woonsocket  Co.,  11 
R.  I.  288. 

2.  Intention  Always  Controlling  under  Modern 
Doctrine  —  England.  —  Cox  v.  Hickman,  8  H. 
L.  Cas.  268;  Moll  wo  v.  Court  of  Wards,  L.  R. 
4  P.  C.  419;  Badeley  v.  Consolidated  Bank,  38 
Ch.  D.  258;  King  v.  Whichelow,  64  L.  J.  Q. 
B.  D.  801. 

United  States.  —  Hunt  v.  Oliver,  118  U.  S. 
2ri;  Earle  v.  Art  Literary  Pub.  Co.,  95  Fed. 
Rep.  548;  In  re  Francis,  2  Savvy.  (U.  S.)  286,  9 
Fed.  Cas.  No.  5,031. 

Alabama.  —  Tayloe  v.  Bush,  75  Ala.  432; 
Mayrant  v.  Marston,  67  Ala.  453;  Randle  v. 
State,  49  Ala.  14;  Emanuel  v.  Draughn,  14 
Ala.  303. 

California.  —  Wheelers.  Farmer,  38  Cal.  203. 


Colorado.  —  Mason  v  Sieglitz,  22  Colo.  320; 
Lee  v.  Cravens,  9  Colo.  App.  272. 

Florida.  —  Webster  v.  Clark,  34  Fla.  637,  43 
Am.  St.  Rep.  217. 

Illinois.  —  National  Surety  Co.  v.  Townsend 
Brick,  etc.,  Co.,  176  111.  156,  affirming  74  111. 
App.  312;  Lycoming  Ins.  Co.  v.  Barringer,  73 
111.  230;  Niehoff  v.  Dudley,  40  111.  406;  Lint- 
ner  v.  Millikin,  47  111.  178;  Stevens  v.  Faucet, 
24  111.  483;  Butler  v.  Merrick,  24  111.  App.  628; 
Sailors  v.  Nixon-Jones  Printing  Co.,  20  111. 
App.  509. 

Indiana.  —  Bradley  v.  Ely,  24  Ind.  App.  2. 

Iowa.  —  Watson  v.  Lovelace,  49  Iowa  558; 
Williams  v.  Soutter,  7  Iowa  435. 

Kentucky.  —  Baughman  v.  Portman,  (Ky. 
1890)  14  S.  W.  Rep.  342,  12  Ky.  L.  Rep.  342,  11 
Ky.  L.  Rep.  181;  Russell  v.  Gray.  4  Ky.  L. 
Rep.  619. 

Maryland.  —  Thillman  v.  Benton,  82  Md.  64; 
Waring  v.  National  Marine  Bank,  74  Md.  278. 

Michigan.  —  Dutcher  v.  Buck,  96  Mich.  163  , 
Smith  v.  Walker,  57  Mich.  457;  Beecher  v. 
Bush,  45  Mich.  188,  40  Am.  Rep.  465;  Gray  v. 
Gibson,  6  Mich.  300. 

Minnesota.  —  Bidwell  v.  Madison,  10  Minn. 
13- 

Mississippi.  —  Harris  v.  Threefoot,  (Miss. 
1892)  12  So.  Rep.  335. 

Missouri.  —  Bissell  v.  Warde,  129  Mo.  439; 
Mackie  v.  Mott,  146  Mo.  230;  Bush  v.  Bush, 
89  Mo.  360;  A.  N.  Kellogg  Newspaper  Co.  v. 
Farrell,  88  Mo.  594;  Priest  v.  Chouleau,  85  Mo. 
398,  55  Am.  Rep.  373,  12  Mo.  App.  252;  Mc- 
Donald v.  Matney,  82  Mo.  358;  Freeman  v. 
Bloomfield,  43  Mo.  391;  Osceola  Bank  v 
Outhwaite,  50  Mo.  App.  124;  Rankin  v.  Fair- 
ley,  29  Mo.  App.  587;  Kelly  v.  Gaines,  24  Mo. 
App.  506;  Roth  v.  Kirchhoff,  12  Mo.  App.  599; 
State  v.  Finn,  ir  Mo.  App.  546. 

Nevada.  —  Horton  v.  New  Pass  Gold,  etc., 
Min.  Co.,  21  Nev.  184. 

New  Hampshire.  —  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am.  Rep.  192. 

New  Jersey.  —  Jernee  v.  Simonson,  58  N.  J. 
Eq.  282;  Wild  v.  Davenport,  48  N.  J.  L.  129, 
57  Am.  Rep.  552. 

New  York.  —  Curry  v.  Fowler,  87  N.  Y.  33, 
41  Am.  Rep.  343;  Central  City  Sav.  Bank  v. 
Walker,  66  N.  Y.  430;  Salter  v.  Ham,  31  N.  Y. 
321;  Hay  ward  v.  Barron,  (C.  PI.  Gen.  T.)  19 
N.  Y.  Supp.  384. 

Ohio.  —  Harvey  v.  Childs.  28  Ohio  St.  319, 
22  Am.  Rep.  387;  Meridian  Nai.  Bank  v.  Mc- 
Conica,  4  Ohio  Cir.  Dec.  106,  1  Ohio  Leg.  N. 
3°9- 

Oregon.  —  Klosterman  v.  Hayes,  17  Oregon 

325- 

Pennsylvania.  —  Waverly  First  Nat.  Bank  v. 
Hall,  150  Pa.  St.  466,  30  Am.  St.  Rep.  823. 

Rhode  Island.  —  Boston,  etc.,  Smelting  Co. 
v.  Smith,  13  R.  I.  34,  43  Am.  Rep.  3. 

Tennessee.  —  Whitworth  v.  Patterson,  6  Lea 
(Tenn.)   124;   Polk   v.    Buchanan,   5  Sneed 
(Tenn.)  721. 
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only  case  in  which  a  person  whom  it  is  sought  to  charge  as  a  partner  is  pre- 
cluded from  proving  the  actual  fact  is  when  he  has  held  himself  out,  or  per- 
mitted himself  to  be  held  out,  as  a  partner.1 

•  (b)  Legal  and  Not  Expressed  Intent  Controlling.  —  The  intent  which  is  controlling 
is  the  intent  to  contract  for  those  things  which  the  law  declares  constitute  a 
partnership.  If  the  parties  intend  to  enter  into  such  a  contract  and  actually 
do  so,  they  will  be  partners  although  they  may  have  intended  to  avoid  this 
consequence  or  may  even  have  expressly  stipulated  that  they  are  not  to  be 
partners.2  This  may  be  thought  to  violate  the  rule  that  the  intent  controls,3 
but  it  does  not.  In  such  a  case  an  express  stipulation  that  the  parties  do 
not  intend  to  form  a  partnership  simply  shows  that  they  have  mistaken  the 
legal  effect  of  the  agreement  which  they  intended  to  make.4    On  the  other 


Texas.  —  Rio  Grande  Cattle  Co.  v.  Burns,  82 
Tex.  50;  Biuard  u.  Greenville  First  Nat. 
Bank,  67  Tex.  83,  60  Am.  Rep.  7;  Stevens  v. 
Gainesville  Nat.  Bank,  62  Tex.  499. 

Vermont.  —  Smith  v.  Hollister,  32  Vt.  695. 

Virginia.  —  Robinson  v.  Allen,  85  Va.  721. 

Washington.  —  Z.  C.  Miles  Co.  v.  Gordon,  8 
Wash.  442. 

West  Virginia.  —  Setzer  v.  Beale,  19  W.  Va. 

274. 

Wisconsin.  —  Piano  Mfg.  Co.  v.  Frawlcy,  68 
Wis.  577. 

The  Fact  that  Underwriters  Doing  Business  as 
Lloyd's  Insurers  were  unlawfully  engaged  in 
business  does  not  render  them  jointly  liable  as 
common-law  partners,  where  the  assured  con- 
tracted with  them  as  Lloyd's  insurers,  and 
expressly  stipulated  with  them  as  to  the  extent 
of  the  liability.  Imperial  Shale-Brick  Co.  v. 
Jewett,  42  N.  Y.  App.  Div.  588.  See  also  the 
title  Lloyd's  Associations,  vol.  19,  p.  449. 

1.  Liability  by  Estoppel  from  Holding  Out. — 
See  infra,  this  section,  Partnership  by  Estoppel 
or  Holding  Out. 

2.  Legal  and  Not  Expressed  Intent  Controlling 
—  England.  —  Ex  p.  Delhasse,  7  Ch.  D.  511; 
Pooley  v.  Driver,  5  Ch.  D.  458;  Davis  v.  Davis, 
(1894)  1  Ch.  393;  Adam  v.  Newbigging,  13  App. 
Cas.  315;  In  re  Holton,  62  L.  T.  N.  S.  200. 

United  States.  —  Woolworth  v.  McPherson, 
55  Fed.  Rep.  558;  Leavitt  v.  Windsor  Land, 
etc.,  Co.,  (C.  C.  A.)  54  Fed.  Rep.  439;  Bigelow 
v.  Elliot,  1  Cliff.  (U.  S.)  28,  3  Fed.  Cas.  No. 
1.399- 

Alabama.  —  Bestor  v.  Barker,  106  Ala.  250. 
California.  —  Chapman  v.  Hughes,  104  Cal. 
302. 

Colorado.  —  Mason  v.  Sieglitz.  22  Colo.  320. 

Connecticut.  —  Parker  v.  Canfield,  37  Conn. 
266,  9  Am.  Rep.  317. 

District  of  Columbia.  —  Robinson  v.  Parker, 
11  App.  Cas.  (D.  C.)  132. 

Georgia.  —  Pursley  v.  Ramsey,  31  Ga.  403. 

Illinois.  —  Fougner  v.  Chicago  First  Nat. 
Bank,  141  111.  124;  Griffen  v.  Cooper,  50  111. 
App.  260;  Blain  v.  Desrosiers,  39  111.  App.  50; 
Morse  v.  Richmond,  6  111.  App.  166. 

Indian  Territory.  —  Hart  v.  Hialt,  2  Indian 
Ter.  245. 

—  Cooley  v.  Broad,  29  La.  Ann. 
Rep.  332;  Marks  v.  Stein,  11  La. 


Louisiana. 
345,  29  Am. 
Ann.  509. 

Maryland  — 

Massachusetts, 
Allen  (Mass.)  337 

Michigan.  —  Beecher  v.  Bush,  45  Mich.  188, 


Thillman  v.  Benton,  82  Md.  64. 
Gunnison    v.  Langley,  3 
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40  Am.  Rep.  465.    See  Purvis  v.  Builer,  87 

Mich.  248. 

Mississippi.  —  Vaiden  v.  Hawkins,  (Miss. 
1889)  6  So.  Rep.  227;  Quine  v.  Quine,  9  Smed. 
&  M.  (Miss.)  155;  Perry  v.  Randolph,  6  Smed. 
<S  M.  (Miss.)  335. 

Missouri.  —  Mulhall  v.  Cheaiham,  1  Mo. 
App.  476. 

New  Jersey.  — Voorhees  v.  Jones,  29  N.  J.  L. 
270;  Brundred  v.  Muzzy,  25  N.  J.  L.  268. 

New  York. —  Magovern  v.  Robertson,  116 
N.  Y.  61;  Leggett  v.  Hvde.  58  N.  Y.  272,  17 
Am.  Rep.  244;  Manhattan  Brass,  etc.,  Co.  v. 
Sears,  45  N.  Y.  797;  Evans  v.  Warner,  20  N. 
Y.  App.  Div.  235;  Wolf  v.  Lawrence,  (Supm. 
Ct.  App.  T.)  33  Misc.  (N.  Y.)  481;  Zabriskie  v. 
Coates,  41  N.  Y.  App.  Div.  316;  Pell  v.  Baur, 
(Brooklyn  City  Ct.  Gen.  T.)  16  N.  Y.  Supp. 
258;  Mumford  v.  Nicoll,  20  Johns.  (N.  Y.)  611. 
See  also  Clift  v.  Barrow,  108  N.  Y.  187. 

Ohio.  —  Wehrman  v.  McFarlan,  9  Ohio  Dec. 
402. 

Oregon.  —  Klosterman  v.  Hayes,  17  Oregon 

325- 

Pennsylvania.  —  Righter  v.  Farrel,  134  Pa. 
St.  482;  Fell  v.  Farrel,  134  Pa.  St.  485. 

Rhode  Island.  —  Boston,  etc..  Smelting  Co. 
v.  Smith,  13  R.  I.  34,  43  Am.  Rep.  3. 

Texas.  —  Burnley  v.  Rice,  18  Tex.  481. 

Vermont.  —  Duryeat/.  Whiicomb,  31  Vt.  395. 

Wisconsin. —  Rosenfield  v.  Haighl,  53  Wis. 
260,  40  Am.  Rep.  770. 

3.  View  that  Expressed  Intent  Controls  as  Be- 
tween Parties.  —  London  Assur.  Co.  v.  Dren- 
nen,  116  U.  S.  461;  Sailors  v.  Nixon-Jones 
Printing  Co.,  20  111.  App.  509;  Gill  v.  Kuhn,  6 
S.  &  R.  (Pa.)  333.  See  also  Kerr  v.  Potter,  6 
Gill  (Md  )  404;  Pillsbury  v.  Pillsbury,  20  N. 
H.  go;  Wormser  v.  Lindauer,  9  N.  Mex.  23. 

4.  Parties  Mistaking  Effect  of  Agreement.  — 
Woolworth  v.  McPherson,  55  Fed.  Rep.  558; 
Bradley  v.  Ely,  24  Ind.  App.  2.  See  also 
Pooley  v.  Driver,  5  Ch.  D.  458;  Jones  v. 
Davies,  60  Kan.  314,  72  Am.  St.  Rep.  854; 
Spaulding  v.  Stubbings,  86  Wis.  262.  39  Am. 
St.  Rep.  888.  And  see  the  titles  Interpreta- 
tion and  Construc  tion,  vol.  17,  p.  23  et  sea.; 
Mistake,  vol  20,  p.  810. 

The  Substance,  Not  the  Form,  of  the  Agreement 
Controls,  and  persons  may  become  partners 
without  their  knowledge,  upon  the  terms  used 
in  the  contract.  Chapman  v.  Hughes,  104  Cal. 
304;  Webster  v.  Clark.  34  Fla.  637,  43  Am.  St. 
Rep.  217:  Lintner  v.  Millikin,  47  III.  181;  Hal- 
liday  v.  Bridewell,  36  La.  Ann.  238;  Thillman 
v.  Benton,  82  Md.  64;  Beecher  v.  Bush,  45 
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hand,  even  if  the  parties  intend  to  be  partners,  and  so  expressly  stipulate, 
yet  so  frame  the  terms  and  provisions  of  their  contract  as  to  leave  them  without 
any  community  of  interest  in  the  business  or  profits,  they  are  not  partners  in 
fact  or  in  law.1  Of  course,  in  a  doubtful  case,  the  expressed  intent  may  be 
sufficient  to  turn  the  scales  one  way  or  the  other,*  and  if  the  expressed  intent 
is  not  inconsistent  with  the  other  terms  of  the  contract,  it  will  control.3 
Where  the  rights  of  third  persons  are  not  involved,  the  contract  will  be  liber- 
ally construed,  so  as  to  effectuate  the  actual  understanding  of  the  parties  and 
the  purposes  they  had  in  view.4 

(4)  Common  OwnersJiip  of  Profits —  (a)  Statement  of  Rule.  —  The  intention  of 
the  parties  being  controlling,  when  we  have  ascertained  what  it  is  that  the 
parties  must  intend  in  order  to  constitute  a  partnership,  we  have  ascertained 
the  ultimate  and  conclusive  test  of  partnership;  and  this  is  simply  co-owner- 
ship of  the  profits  of  a  business.5  Where  the  intention  of  the  parties  to  a 
contract  is  to  carry  on  a  business  and  share  the  profits  between  them  as  com- 
mon owners  or  joint  proprietors  of  the  business,  such  parties  are  partners.6 


Mich.  ig4,  40  Am.  Rep.  465  ;  Mulhall  v.  Cheat- 
ham, 1  Mo.  App.  481;  Van  Kuren  v.  Trenton 
Locomotive,  etc.,  Mfg.  Co.,  13  N.  J.  Eq.  306; 
Sheridan  v.  Medara,  10  N.  J.  Eq.  469,  64  Am. 
Dec.  464;  Evans  v.  Warner,  20  N.  Y.  App.  Div. 
235;  Duryea  v.  Whitcomb,  31  Vt.  395.  See 
also  Robinson  v.  Parker.  11  App.  Cas.  (D.  C.) 
140;  Jones  v.  Davies,  60  Kan.  314,  72  Am.  St. 
Rep.  354. 

1.  No  Partnership  Although  Expressly  Intended. 

—  Oliver  v.  Gray,  4  Ark.  425 ;  Sailors  v.  Nixon- 
Jones  Printing  Co.,  20  111.  App.  509;  Dvvinel 
v.  Stone,  30  Me.  384;  Rose  v.  Buscher,  80  Md. 
225;  Ryder  v.  Wilcox,  103  Mass.  24;  McDonald 
v.  Matney,  82  Mo.  358;  Van  Kuren  v.  Trenton 
Locomotive,  etc.,  Mfg.  Co.,  13  N.  J.  Eq.  302; 
Burnett  v.  Snyder,  76  N.  Y.  344;  Havward  v. 
Barron,  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  384; 
Maddock  v.  Steel,  81  Hun  (N.  Y.)  509;  Living- 
ston v.  Lynch,  4  Johns.  Ch.  (N.  Y.)  573.  See 
Baughman  v.  Portman,  (Ky.  1890)  14  S.  W. 
Rep.  342,  12  Ky.  L.  Rep.  342,  11  Ky.  L.  Rep. 
181;  Hunter  v.  Conrad,  18  Mont.  177. 

An  agreement  between  two  persons  engaged 
in  business  together  that  they  shall  be  partners 
makes  them  such  although  one  of  them  does 
not  receive  any  part  of  the  profits.  Le  Roy  v. 
Mathewson,  47  N.  Y.  Super.  Ct.  389. 

2.  Expressed  Intent  Decisive  in  Doubtful  Cases. 

—  "Every  doubtful  case  must  be  solved  in 
favor  of  their  intent;  otherwise  we  should 
'  carry  the  doctrine  of  constructive  partnership 
so  far  as  to  render  it  a  trap  to  the  unwary.'  " 
Beecher  -'.  Bush,  45  Mich.  188,  40  Am.  Rep. 
465,  quoting  Kent,  C.  J.,  in  Post  v.  Kimberly, 
9  Johns.  (N.  Y.J  504.  See  also  Hallenbeck  v. 
Rogers,  (N.  J.  1899)  43  All.  Rep.  1098,  affirming 
57  N.  J.  Eq.  199;  Haves  v.  Vogel,  14  Daly  (N. 
Y.)  486. 

3.  Georgia.  —  Hendrick  u.  Gunn,  35  Ga.  234. 
Illinois.  —  Hyman  v.  Peters,  30  111.  App.  134; 

Barnett  v.  Smith,  17  III.  565. 

Maryland.  —  Reddington  v.  Lanahan,  59 
Md.  429;  Kerr  v.  Potter  6  Gill  (Md.)  404. 

Michigan.  —  Runnels  v.  Moffat,  73  Mich.  188; 
Smith  v.  Walker,  57  Mich.  456. 

Mississippi.  —  Fairly  v.  Nash,  70  Miss.  193. 

Nevada.  —  Horton  v.  New  Pass  Gold,  etc., 
Min.  Co  ,  21  Nev.  184. 

New  Hampshire.  —  Atkins  v.  Hunt,  14  N. 
H.  205. 
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New  York.  —  Osbrey  v.  Reimer,  49  Barb. 
(N.  y.)  2O5;  Haberkorn  v.  Hill,  (Supm.  Ct. 
Spec.  T.)  2  N.  Y.  Supp.  243. 

North  Carolina.  —  Falkner  v.  Hunt,  73  N. 
Car.  571. 

Pennsylvania.  —  Waverlv  First  Nat.  Bank  v. 
Hall,  150  Pa.  St.  466.  30  Am.  St.  Rep.  823;  Gill 
v.  Kuhn,  6  S.  &  R.  (Pa.)  333. 

4.  Paul  v.  Cullum,  132  U.  S.  539;  Tayloe  v. 
Bush,  75  Ala.  432;  Couch  v.  Woodruff,  63  Ala. 
466;  Reddington  v.  Lanahan,  59  Md.  429; 
Hitchings  v.  Ellis,  12  Gray  (Mass.)  452;  Pills- 
bury  v.  Pillsbury,  20  N.  H.  90;  Stevens  v. 
Gainesville  Nat.  Bank,  62  Tex.  499.  See  also 
Smith  v.  Walker,  57  Mich.  456. 

5.  See  infra,  this  and  the  next  succeeding 
subdivisions  of  this  section.  See  also  infra, 
this  section,  Evidence  of  Partnership. 

6.  Sharing  Profits  as  Common  Owners  or  Joint 
Proprietors  Constitutes  Partnership  —  England. 
—  Adam  v.  Newbigging,  13  App.  Cas.  316,  19 
Eng.  Rul.  Cas.  492;  Wilkinson  v.  Frasier,  4 
Esp.  182;  In  re  Hulton,  62  L.  T.  N.  S.  200; 
Mair  v.  Glennie,  4  M.  &  S.  240. 

United  Slates.  —  Meehan  v.  Valentine,  145 
U.  S.  611;  Paul  v.  Cullum,  132  U.  S.  539;  Beau- 
regard v.  Case,  91  U,  S.  134;  Bancroft  v. 
Hambly,  (C.  C.  A.)  94  Fed.  Rep.  975;  Oppen- 
heimer  v.  Clemmons,  18  Fed.  Rep.  888;  In  re 
Warren,  2  Ware  (U.  S.)  322,  29  Fed.  Cas.  No. 
17,  191 ;  Hazard  v.  Hazard,  1  Story  (U.  S.)  371, 
11  Fed.  Cas.  No.  6,279;  Santiago  v.  Morgan, 
Hoff.  Op.  447,  21  Fed.  Cas.  No.  12,331;  The 
Steamboat  Swallow,  Olc.  Adm.  334;  Ward  v. 
Thompson,  22  How.  (U.  S.)  330;  Felichy  v. 
Hamilton,  1  Wash.  (U.  S.)  491. 

Alabama.  —  McCrary  v.  Slaughter,  58  Ala. 
230;  Meaher  v.  Cox,  37  Ala.  201. 

Arkansas.  —  McGill  v.  Dowdle,  33  Ark.  311. 

California.  —  Coward  v.  Clanton,  122  Cal. 
451;  Wheeler  v.  Farmer,  38  Cal.  205;  Laffan 
v.  Naglee,  9  Cal.  662,  70  Am.  Dec.  678;  Soule 
v.  Hayward,  1  Cal.  345. 

Colorado.  —  Hodgson  v.  Fowler.  24  Colo.  278, 
reversing  7  Colo.  App.  378;  Mason  v.  Sieglitz, 
22  Colo.  320;  Le  Fevre  v.  Castagnio,  5  Colo. 
564. 

Connecticut.  —  Norwalk  v.  Ireland,  68  Conn. 
1;  Tyler  v.  Waddingham.  58  Conn  384. 

Delaware.  —  Ellison  v.  Sluart,  2  Penn.  (Del.) 
179. 
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Where  the  intention  is  to  share  the  profits  not  as  common  owners,  but  as  a 
personal  debt  due  from  some  of  the  associates  to  the  others,  the  amount  of 


Florida.  —  Webster  v.  Clark,  34  Fla.  637,  43 
Am.  St.  Rep.  217. 

Georgia.  —  Slubbs  v.  Fleming,  92  Ga.  354; 
Powell  v.  Moore,  79  Ga.  524;  Camp  v.  Mont- 
gomery, 75  Ga.  795:  Hill  v.  Sheibley,  68  Ga. 
556;  Martin  v.  Tidwell,  36  Ga-  332.  See  also 
Sinkey  v.  Columbus  Iron  Works,  44  Ga.  228; 
Phillips  v.  Trowbridge  Furniture  Co.,  92  Ga. 
596;  2  Code  Ga.  (1895),  §  2629. 

Illinois.  — State  Nat.  Rank  7/.  Butler,  149  111. 
575;  Briggs  v.  James  H.  Rice  Co.,  83  111.  App. 
618;  Hillman  v.  Roney,  78  III.  App.  412; 
Griffen  v.  Cooper,  50  111.  App.  257;  Hyman  v. 
Peters,  30  111.  App.  134;  Niehoff  v.  Dudley,  40 
111.  406;  Robbins  v.  Laswell,  27  111.  365.  See 
also  Morton  v.  Gateley,  2  111.  211. 

Indiana.  —  Bradley  v.  Ely,  24  Ind.  App.  2. 

Iowa.  —  Heard  v.  Wilder,  81  Iowa  421;  Ault- 
man  v.  Fuller,  53  Iowa  60;  Price  v.  Alexander, 
2  Greene  (L>wa)  427,  52  Am.  Dec.  526. 

A'ansas.  —  Jones  v.  Davies,  60  Kan.  314,  72 
Am.  St.  Rep.  354. 

Kentucky.  —  Tanner  v.  Hughes,  (Ky.  1899) 
50  S.  W.  Rep.  X099;  Clarke  v.  Ware,  8  Ky.  L. 
Rep.  438. 

Louisiana. — Tennessee  Bank  v.  McKeage, 
11  Rob.  (La.)  130;  Robertson  v.  De  Lizardi,  4 
Rob.  (La.)  300. 

Maine.  —  Staples  v.  Sprague,  75  Me.  458; 
Barrett  v.  Swann,  17  Me.  180;  Doak  Svvann, 
8  Me.  170,  22  Am.  Dec.  233;  Woodward  v. 
Cowing,  41  Me.  9,  66  Am.  Dec.  211 ;  Banchor  v. 
Cilley,  38  Me.  553;  Knowlion  v.  Reed,  38  Me. 
246;  Dvvinel  v.  Stone,  30  Me.  384. 

Maryland.  —  Thillmin  v.  Benton,  82  Md.  72; 
Heise  v.  Barth,  40  Md.  267. 

Massachusetts.  —  Pratt  v.  Langdon,  12  Allen 
(Mass.)  544;  Dix  v.  Otis,  5  Pick.  (Mass.)  38; 
D wight  v.  Brewster,  I  Pick.  (Mass.)  50,  11  Am. 
Dec  133. 

Michigan,  —  Dutcher  v.  Buck,  96  Mich.  164; 
Purvis  v.  Butler,  87  Mich.  248;  Bishop  v. 
Austin,  66  Mich.  515;  Webb  v.  Johnson,  95 
Mich.  325. 

Minnesota.  —  Bohrer  v.  Drake,  33  Minn.  40S. 

Missouri.  —  St.  Louis  Fourth  Nat.  Bank  v. 
Altheimer,  91  Mo.  190;  Lucas  v.  Cole,  57  Mo. 
143;  Roper  v.  Schaefer,  35  Mo.  App.  30;  Her- 
bert v.  Callahan,  35  Mo.  App.  498. 

Montana.  —  Morrison  v.  Bennett,  20  Mont. 
560. 

Nebraska.  —  Gates  v.  Johnson,  56  Neb.  808; 
Waggoner  v.  Creighton  First  Nat.  Bank,  43 
Neb.  84;  Nebraska  R.  Co.  v.  Lett,  8  Neb.  251. 

New  Hampshire.  —  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am.  Rep.  192;  Belknap  v.  Wendell, 
21  N.  H.  175;  Brown  v.  Cook,  3  N.  II.  64. 

New  fersey.  —  Voorhees  v.  Jones,  29  N.  J.  L. 
271;  Brundred  v.  Muzzy,  25  N.  J.  L.  268;  Mc- 
Mahon  v.  O'Donnell,  20  N.  J.  Eq.  306;  Rob- 
bins  v.  McKnight,  5  N.  J.  Eq.  642,  45  Am. 
Dec.  406. 

New  Mexico.  —  Willey  v.  Renner,  8  N.  Mex. 
641. 

New  York.  —  Wilcox  v.  Pratt.  125  N.  Y.  68S; 
Magovern  v.  Robertson,  116  N.  Y.  61  ■  Hackett 
v.  Stanley,  115  N.  Y.  625;  Central  City  Sav. 
Bank  v.  Walker,  66  N.  Y.  424;  Palliser  v.  Er- 
hardt,  46  N.  Y.  App.  Div.  222;  Evans  v.  War- 


ner, 20  N.  Y.  App.  Div.  230;  Johnson  v.  Alex- 
i  nder,  46  N.  Y.  App.  Div.  6;  Zabriskie  v. 
Coates,  41  N.  Y.  App.  Div.  316;  Clark  v. 
Rumsey,  (Supm.  Ct.  Spec.  T.)  52  N.  Y.  Supp. 
417;  MacFarlane  v.  MacFarlane.  82  Hun  (N. 
Y.)  238;  Pell  v.  Baur,  (Brooklyn  City  Ct.  Gen. 
T.)  16  N.  Y.  Supp.  258;  Galway  v.  Nordlinger, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  649;  Briggs 
v.  Vanderbilt,  19  Barb.  (N.  Y.)  222;  Vassar  v. 
Camp,  14  Barb.  (N.  Y.)  341;  Penny  v.  Black, 
9  Bosw.  (N.  Y.)  310;  Cotter  v.  Bettner.  1  Bosw. 
(N.  Y.)  490;  Cunningham  v.  Littlefield,  I  Edw. 
(N.  Y.)  104;  Haas  v.  Roat,  26  Hun  (N.  Y.)  632; 
Post  v.  Kimberly,  9  Johns  (N.  Y.)47o;  Holmes 
v.  United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  329; 
Chase  v.  Barrett,  4  Paige  (N.  Y.)  148;  Fenn  v. 
Timpson,  4  E.  D.  Smith  (N.  Y.)  276;  Peltier  v. 
Sevvall,  12  Wend.  (N.  Y.)  386.  Compare  Leg- 
gett  v.  Hyde,  58  N.  Y.  272,  17  Am.  Rep.  244; 
Adee  v.  Cornell.  25  Hun  (N.  Y.)  78. 

North  Carolina.  —  Southern  Fertilizer  Co.  v. 
Reams,  105  N.  Car.  298. 

North  Dakota.  —  Braithwaite  v.  Aiken,  I  N. 
Dak.  455. 

Ohio.  —  Merchants'  Nat.  Bank  v.  Standard 
Wagon  Co.,  10  Ohio  Dec.  81,  9  Ohio  Dec.  380. 
6  Ohio  N.  P.  264. 

Oregon. —  Kelley  v.  Bourne,  15  Oregon  476; 
Flower  v.  Barnekoff,  20  Oregon  132;  Bloom- 
field  v.  Buchanan,  13  Oregon  108;  Cogswell  v. 
Wilson,  11  Oregon  371. 

Pennsylvania. — Walker  v.  Tupper,  152  Pa. 
St.  9;  Edwards  v.  Campbell,  iS  Phila.  (Pa.) 
297.43  Leg.  Int.  (Pa.)  128;  Pepper  v.  Robinson, 
32  W.  N.  C.  (Pa.)  200;  Sims  v.  Willing,  8  S.  & 
R.  (Pa.)  103. 

South  Carolina.  —  Jones  v.  McMichael,  12 
Rich.  L.  (S.  Car.)  180:  Benson  v.  M'Bee,  2 
McMull.  L.  (S.  Car.)  gi;  Pierson  v.  Sieinmyer, 
4  Rich.  L.  (S.  Car.)  316. 

Texas.  —  Spencer  v.  Jones,  (Tex.  Civ.  App. 
189S)  J.7  S.  W.  Rep.  29;  Burnley  v.  Rice,  18 
Tex.  481. 

Utah.  — Owen  v.  Oviatt,  4  Utah  95. 

Vermont. — Cook  v.  Carpenter,  34  Yt.  121, 
80  Am.  Dec.  670;  Chapman  v.  Devereux,  32 
Vt.  616;  Duryea  v.  Whitcomb,  31  Vt.  395: 
Brigham  t>.  Dana,  29  Vt.  1;  Penniman  v.  Mun- 
son,  26  Vt.  164;  Griffith  v.  BufTuin.  22  Vt.  181, 
54  Am.  Dec.  64;  Kellogg  <-.  Griswold,  12  Vt.  291. 

Virginia.  — Commercial  Bank  v.  Miller,  96 
Va.  357. 

West  Virginia.  —  Chapline  v.  Conant,  3  W. 
Va.  507,  100  Am.  Dec.  766. 

Wisconsin .  —  Lathrop  -■.  Knapp,  27  Wis.  214; 
Miller  -'.  Price,  20  Wis.  117. 

See  also  infra,  p.  29,  the  note  Sharing  Profits 
as  Principal  Traders. 

"  Where  a  part  of  the  profits  themselves  is 
the  property  of  the  party,  he  is  then  a  partner. 
Where  their  amount  merely  ascertains  the 
amount  of  a  debt  or  duty,  but  they  themselves 
do  not  belong  to  the  party,  there  it  is  not  a 
partnership."  Per  Henderson,  C  J.,  in  Cox 
v.  Delano,  3  Dev.  L.  (14  N.  Car.)  S9.  This 
happy  and  accurate  statement  of  the  one  es- 
sential element  and  test  of  partnership  was 
made  in  1831,  thirty  years  before  the  decision 
of  Cox  v.  Hickman. 
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which  is  measured  by  the  profits,  the  persons  so  sharing  profits  are  not  part- 
ners.1 That  this  is  the  true  test  of  partnership  has  long  been  dimly  recog- 
nized in  the  cases,  though  only  very  recently  has  it  been  fully  apprehended 
and  consistently  applied.3  The  statement  met  with  in  the  cases  both  before 
and  since  Cox  v.  Hickman,  that  a  person  must  share  in  the  profits  "as  profits" 
in  order  to  be  held  as  a  partner,3  or  that  one  who  received  not  a  share  of  the 
profits  as  such,  but  a  sum  in  proportion  to  and  varying  with  the  profits,  was 
not  a  partner,4  was  a  recognition  of  the  true  rule. 

Sharing  as  Principals  —  Community  of  Interest.  —  The  numerous  statements  that 
profits  must  be  shared  as  principals  is  only  another  mode  of  expressing  the 
same  idea,  for  if  the  parties  are  common  owners  or  joint  proprietors  they  are 
necessarily  principals.5    So  the  statements  that  there  must  be  a  community 


1.  Share  of  Profits  Received  as  Debt  —  United 
States.  —  Berthold  v.  Goldsmith,  24  How.  (U. 
S.)  536. 

Alabama.  —  Ellsworth  v.  Tartt,  26  Ala.  733, 
62  Am.  Dec.  749. 

California.  —  Vanderhurst  v.  De  Witt,  95 
Cal.  57;  Smith  v.  Moynihan,  44  Cal.  53; 
Wheeler  v.  Farmer,  38  Cal.  203. 

Colorado.  —  Mason  v.  Sieglitz,  22  Colo.  320; 
Teller  v.  Hartman,  16  Colo.  447;  Le  Fevre  v. 
Castagnio,  5  Colo.  572;  Beckwith  v.  Talbot,  2 
Colo.  639. 

Illinois.  —  Irvin  v.  Nashville,  etc.,  R.  Co., 
92  111.  103,  34  Am  Rep.  116;  Parker  v.  Fergus, 
43  111.  437;  Allen  v.  Hudson,  78  111.  App.  376. 

Louisiana.  —  Hallet  v.  Desban,  14  La.  Ann. 
535- 

Maryland.  —  Thillman  v.  Benton,  82  Md.  74. 

Michigan.  —  Marsh  v.  Mueller,  96  Mich.  488. 

Minnesota.  —  Fay  v.  Davidson,  13  Minn.  523. 

Missouri.  —  Wiggins  v.  Graham,  51  Mo.  17; 
Gate  wood  v.  Bolton,  48  Mo.  78;  Herbert  v. 
Callahan,  35  Mo.  App.  498;  Bruen  v.  Kansas 
City  Agricultural,  etc..  Assoc.,  40  Mo.  App. 
425. 

Nevada.  —  Mason  v.  Hackett,  4  Nev.  420. 

New  Jersey.  —  Robbins  v.  McKnight,  5  N.  J. 
Eq.  645,  45  Am.  Dec.  406. 

New  Mexico.  —  Wormser  v.  Lindauer,  9  N. 
Mex.  23. 

New  York.  —  Rockwell  v.  Peck,  (Supm.  Ct. 
App.  Div.)  43  N.  Y.  Supp.  196;  Barbeau  v. 
Picotte,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp. 
132;  Demarest  v.  Koch,  (N.  Y.  Super.  Ct.  Gen. 
T.)  9  N.  Y.  Supp.  726;  Conklin  v.  Barton,  43 
Barb.  (N.  Y.)  435;  Post  v.  Kimberly,  9  Johns. 
(N.  Y.)  470;  Chase  v.  Barrett,  4  Paige  (N.  Y.) 
160. 

Pennsylvania.  —  Walker  v.  Tupper,  152  Pa. 
St.  9;  Miller  v.  Bartlet,  15  S.  &  R.  (Pa.)  137. 

Texas.  —  Stevens  v.  Gainesville  Nat.  Bank, 
62  Tex.  499. 

Vermont.  —  Fish  v.  Thompson,  68  Vt.  273; 
Flint  v.  Eureka  Marble  Co.,  53  Vt.  669. 

Virginia.  —  Bowver  v.  Anderson,  2  Leigh 
(Va.)  554- 

West  Virginia.  —  Sodiker  v.  Applegate,  24 
W.  Va.  411,  49  Am.  Rep.  252;  Chapline  v. 
Conant,  3  W.  Va.  507,  100  Am.  Dec.  766. 

Wisconsin.  — Cooper  v.  Tappan,  9  Wis.  361. 

See  also  the  cases  cited  in  the  next  preced- 
ing note. 

2.  See  generally  infra,  this  subsection,  Ap- 
plication of  Rule. 

3.  8haring  Profits  as  Profits  —  England.  — 
Barry  v.  Nesham,  3  C.  B.  641,  54  E.  C.  L.  64T. 

Alabama.  —  McDonnell  v.  Battle  House  Co., 


67  Ala.  90,  42  Am.  Rep.  99;  Moore  v.  Smith, 
19  Ala.  774. 

Colorado.  —  Le  Fevre  v.  Castagnio,  5  Colo. 
571. 

Illinois.  —  Leeds  v.  Tovvnsend,  89  111.  App. 
646;  Parker  v.  Fergus,  43  111.  437. 

Iowa.  —  Price  v.  Alexander,  2  Greene  (Iowa) 
427,  52  Am.  Dec.  526. 

Massachusetts.  —  Denny  v.  Cabot,  6  Met. 
(Mass.)  82. 

Nebraska.  —  Gates  v.  Johnson,  56  Neb.  808; 
Waggoner  v.  Creighton  First  Nat.  Bank,  43 
Neb.  84. 

New  Jersey.  —  Voorhees  v.  Jones,  29  N.  J.  L. 
271;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  281. 

New  York.  —  Burnett  v.  Snyder,  81  N.  Y. 
550,  37  Am.  Rep.  527;  Pattison  v.  Blanchard, 
5  N.  Y.  186;  Catskill  Bank  v.  Gray,  14  Barb. 
(N.  Y.)  471;  Heimstreet  v.  Howland,  5  Den. 
(N.  Y.)  68;  Everett  v.  Coe,  5  Den.  (N.  Y.)  180; 
Cushman  v.  Bailey,  1  Hill  (N.  Y.)  526;  Ogden 
v.  Astor,  4  Sandf.  (N.  Y.)  311;  Champion  v. 
Bostwick,  18  Wend.  (N.  Y.)  184,  31  Am.  Dec. 
376. 

North  Carolina.  —  Mauney  v.  Coit,  86  N. 
Car.  463. 

Ohio.  —  Lape  v.  Parvin,  3  Ohio  Dec.  (Re- 
print) 175,  4  Wkly.  L.  Gaz.  202,  2  Disney 
(Ohio)  560. 

Pennsylvania.  —  Krall  v.  Forney,  182  Pa.  St. 
11;  Walker  v.  Tupper,  152  Pa.  St.  1. 

Texas. — Cothran  v.  Marmaduke,  60  Tex.  370. 

Vermont.  —  Clark  v.  Smith,  52  Vt.  529. 

Virginia.  —  Robinson  v.  Allen,  85  Va.  726. 

Wisconsin.  —  Smith  v.  Putnam,  107  Wis.  155. 

See  also  supra,  this  subsection,  Former  Doc- 
trine—  Exceptions  to  Rule. 

4.  Receipt  of  Sum  in  Proportion  to  Profits.  —  See 
supra,  the  cross-reference  in  the  last  note. 

5.  Sharing  Profits  as  Principal  Traders  —  Eng. 
land.  —  Badeley  v.  Consolidated  Bank,  38  Ch. 
D.  239. 

United  States.  —  Berthold  v.  Goldsmith,  24 
How.  (U.  S.)  537- 

Alabama.  —  Moore  v.  Smith,  19  Ala.  774. 

Colorado.  —  Lee  v.  Cravens.  9  Colo.  App.  272. 

Connecticut.  —  Loomis  v.  Marshall,  12  Conn. 
77,  30  Am.  Dec.  596. 

Michigan.  —  Beecher  v.  Bush,  45  Mich.  188, 
40  Am.  Rep.  465. 

Missouri.  —  Campbell  v.  Dent,  54  Mo.  325; 
Rankin  v.  Fairley,  29  Mo.  App.  587;  Kelly  *. 
Gaines,  24  Mo.  App.  506. 

Nebraska.  —  Gibson  v.  Smith,  31  Neb.  354. 

New  Hampshire.  —  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am.  Rep.  192. 

New  Jersey.  —  Hallenback  v.  Rogers,  57  N. 
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of  interest  in  the  profits  seems  to  recognize  the  true  rule,  though  there  has 
been  little  agreement  in  the  decisions  as  to  what  constitutes  a  community  of 
interest,  and  any  interest  in  the  profits  seems  to  have  satisfied  the  require- 
ments of  some  courts.1 

(b)  Application  of  Rule  —  aa.  In  General.  —  Since  partnership  depends  upon  the 
existence  of  an  intention  to  be  common  owners  of  the  profits  of  a  business,  it 
is  obvious  that  it  cannot  be  determined  b)'  the  application  of  any  arbitrary 
test.2  It  is  a  mixed  question  of  law  and  fact,3  and  must  be  determined  from 
a  construction  of  the  entire  contract  in  the  light  of  all  the  evidence.4 

66.  Payment  of  Debt  Out  of  Profits.  —  A  bona  fide  creditor  receiving  payment 
of  his  debt  by  instalments  or  otherwise  out  of  the  business  is  not  thereby 
made  a  partner.5 


J.  Eq.  199;  Hargrave  v.  Conroy,  19  N.  J. 
Eq.  281. 

New  York.  —  Burnett  v.  Snyder,  81  N.  Y. 
550,  37  Am.  Rep.  527;  Poirer  v.  Fisher,  8  Bosw. 
(N.  Y.)  258;  Burckle  v.  Eckart,  1  Den.  (N.  Y.) 
337;  Merwin  z>.  Playford,  3  Robt.  (N.  Y.)  702. 

Ohio.  —  Harvey  v,  Childs,  28  Ohio  St.  319, 
22  Am.  Rep.  387. 

West  Virginia.  —  Sodiker  v.  Applegate,  24 
W.  Va.  411,  49  Am.  Rep.  252. 

The  members  of  a  committee  carrying  on 
the  business  of  a  corporation  cannot  be  held 
liable  as  partners  on  the  promise  of  one  of 
their  number.    Beeson  v.  Lang,  85  Pa.  St.  197. 

1.  Community  of  Interest  in  Profits  —  England. 
—  Coope  v.  Eyre,  1  H.  Bl.  37. 

United  States  —  Oppenheimer  v.  Clemmons, 
18  Fed.  Rep.  888;  Felichy  v.  Hamilton,  1  Wash. 
(U.  S.)  491,  8  Fed.  Cas.  No.  4,719;  In  re  War- 
ren, 2  Ware  (U.  S.)  322,  29  Fed.  Cas.  No. 
17-191- 

Alabama.  —  Causler  v.  Wharton,  62  Ala.  358. 

California.  —  Harris  v.  Hillegass,  54Cal.  463. 

Colorado.  —  Beckvvith  v.  Talbot,  2  Colo.  639. 

Connecticut.  —  Loomis  v.  Marshall,  12  Conn. 
77,  30  Am.  Dec.  596. 

Florida.  —  Webster  v.  Clark,  34  Fla.  637,  43 
Am.  St.  Rep.  217;  Dubos  v.  Hoover,  25  Fla. 
720. 

Illinois.  —  Irvin  v.  Nashville,  etc.,  R.  Co., 
92  111.  103,  34  Am.  Rep.  116;  Griffen  v.  Cooper, 
50  111.  App.  260. 

Indiana.  —  Bradley  v.  Ely,  24  Ind.  App.  2. 

Kansas.  — Jones  v.  Davies,  60  Kan.  314,  72 
Am.  St.  Rep.  354. 

Kentucky.  —  Tanner  v.  Hughes,  (Ky.  1899) 
50  S.  W.  Rep.  1099. 

Maine.  —  Dwinel  v.  Stone,  30  Me.  3S4. 

Michigan.  —  Dutcher  v.  Buck,  96  Mich.  160. 

Mississippi.  —  Jones  v.  Howard,  53  Miss.  707. 

Missouri.  —  Whitehill  v.  Shickle,  43  Mo.  537; 
Newberger  v.  Friede,  23  Mo.  App.  631. 

New  York.  —  Rockwell  v.  Peck,  (Supm.  Ct. 
App.  Div.)43  N.  Y.  Supp.  196. 

Ohio.  —  Lape  v.  Parvin,  3  Ohio  Dec.  (Re- 
print) 175,  4  Wkly.  L.  Gaz.  202,  2  Disney 
(Ohio)  560. 

Oregon.  —  Bloomfield  v.  Buchanan,  13  Ore- 
gon 108, 

Pennsylvania.  —  McDonough  v.  Bullock,  2 
Pearson  I  Pa.)  191. 

South  Carolina.  —  Chapman  v.  Lipscomb,  18 
S.  C*r.  233. 

Texas.  —  Cothran  v.  Marmaduke,  60  Tex. 
X]o;  Goode  v.  McCartnev,  10  Tex.  193. 

Vermont. —  Flint  v.  Eureka  Marble  Co.,  53 
Vi.  669. 
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Virginia.  —  Brown  v.  Higginbotham,  5 
Leigh  (Va.)  585,  27  Am.  Dec.  618. 

West  Virginia.  —  Setzer  v.  Beale,  19  W. 
Va.  274. 

Wisconsin.  —  Wood  v.  Beath,  23  Wis.  254. 

2.  No  Arbitrary  Test.  —  Adam  v.  Nevvbigging, 
13  App.  Cas.  316,  19  Eng.  Rul.  Cas.  492;  Blair 
v.  Shaeffer,  33  Fed.  Rep.  218;  Beecherz'.  Bush, 
45  Mich.  1S8,  40  Am.  Rep.  465.  See  also  East- 
man v.  Clark,  53  N.  H.  276,  16  Am.  Rep.  192. 

3.  See  infra,  this  section,  Questions  of  Law 
and  Fact, 

4.  See  infra,  this  section,  Evidence  of  Part- 
nership, and  see  the  specific  applications  of  the 
rule  in  the  next  succeeding  subdivisions  of 
this  subsection. 

The  intention  of  the  parties  cannot  be  con- 
clusively determined  by  one  clause  alone. 
Thillman  v.  Benton,  82  Md.  75. 

5.  Payment  of  Debt  Out  of  Profits — England. 
—  Cox  v.  Hickrran,  S  H.  L.  Cas.  268. 

Alabama. — Jones  v.  Pitcher,  3  Stew.  &  P. 
(Ala.)  135,  24  Am.  Dec.  716. 

California. — Chung  Kee  v.  Davidson,  102 
Cal.  188. 

Colorado.  —  Butler  v.  Metcalf,  17  Colo.  531; 
Butler  v.  Hinckley,  17  Colo.  523. 

Florida.  —  Dubos  v.  Jones,  34  Fla.  539. 

Illinois.  —  Foote  v.  Off,  45  111.  App.  516. 

Kentucky. — Cavanaugh  v.  Riley,  (Ky.  1892) 
19  S.  W.  Rep.  745. 

Massachusetts.  —  Emmons  v.  Westfield  Bank, 
97  Mass.  230. 

Michigan.  —  Marsh  v.  Hueller,  96  Mich.  48S. 
Compare  Purvis  v.  Butler,  87  Mich.  248. 

Mississippi.  —  Fewell  v.  American  Surety 
Co.,  (Miss.  1900)  2S  So.  Rep.  755. 

New  Jersey.  —  Brundred  v.  Muzzy,  25  N.  J. 
L.  268;  Rob'bins  v.  McKnight,  5  N.  J.  Eq.  645, 
45  Am.  Dec.  406. 

New  York.- —  Eager  v.  Crawford,  76  N.  Y. 
97;  McLeod  v.  Miner,  38  N.  Y.  App.  Div.  115; 
Rockwell  v.  Peck,  (Supm.  Ct.  App.  Div.)  43 
N.  Y.  Supp.  196;  Tavlor  v.  Herrine,  10  Bosw. 
(N.  Y.)  447;  Gibson  -v.  Stone,  43  Barb.  (N.  Y.) 
285.  Compare  Magovern  v.  Robertson,  ri6  N. 
Y.  61. 

Oregon. — K'osterman  v. Ha ves,i70regon 325. 

South  Carolina.  —  Drake  v.  Ramey,  3  Rich.  L. 
(S.  Car.)  37. 

Tennessee.  —  Harwood  v.  Jarvis,  5  Sneed 
(Tenn.)  375. 

West  Virginia. — Dils  7'.  Bridge,  23  W.  Va.  20. 

But  see  and  compare  Webb  v.  Hicks,  123  N. 
Car.  244;  Beeson  v.  Lang,  85  Pa.  Si.  197; 
Righter  v.  Farrel,  134  Pa.  St.  482;  Fell  v.  Far- 
rel.  134  Pa.  St.  485- 
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Share  of  Profits  in  Lieu  of  Compensation  for  Services.  —  A  servant  or  agent 
employed  in  the  business  and  remunerated  by  a  share  of  the  profits  in  lieu  of 
qalarv  or  other  compensation  for  his  services  is  not  a  partner.1    The  fact  that 


salary  or  other  compensati 

1.  Profits  in  Lieu  of  Compensation  —  England. 
—  Ross  v.  Parkyns,  L.  R  20  Eq.  331;  Rawlin- 
son  v.  Clarke,  15  M.  &  W.  292;  In  re  Young, 
(1806)  2  Q  B.  484. 

United  States.  —  Bigelov  v.  Elliot,  I  Cliff.  (U. 
S.)  2S,  3  Fed.  Cas.  No.  1,399;  Berthold  v. 
Goldsmith,  24  How.  (U.  S.)  536;  Coffin  v.  Jen- 
kins, 3  Story  (U.  S.)  108;  The  Crusader,  1  Ware 
(U.  S.)  437;  In  re  Francis,  2  Sawy.  (U.  S.)  286, 
9  Fed.  Cas.  No.  5.031;  Hambly  v.  Bancroft,  83 
Fed  Rep.  444;  In  re  Ward,  2  Flipp.  (U.  S.)  462, 
29  Fed.  Cas.  No.  17,144;  Einstein  v.  Gourdin, 
4  Woods  (U.  S.)  415,  8  Fed.  Cas.  No.  4,320; 
In  re  Pierson,  10  Nat.  Bankr.  Reg.  107,  19 
Fed.  Cas.  No.  11,153. 

Alabama.  — Stafford  v.  Sibley,  106  Ala.  189; 
Lee  v.  Wimberly,  102  Ala.  539;  Merchants, 
etc.,  Nat.  Bank  v.  Rice,  89  Ala.  201;  Tayloe  v. 
Bush.  75  Ala.  432;  McCrary  v.  Slaughter,  58 
Ala.  230;  Randle  v.  Slate,  49  Ala.  14;  Moore 
v.  Smith,  19  Ala  774;  Emanuel  v.  Draughn, 
14  Ala.  303;  Hodges  v.  Dawes,  6  Ala.  215; 
Shropshire  v.  Shepperd,  3  Ala  733. 

Arkansas.  —  Haycock  v.  Williams,  54  Ark. 
384;  Chrisiian  v.  Crocker,  25  Ark.  327. 

California.  —  Coward  v.  Clanton,  122  Cal. 
451 ;  Stone  v.  Bancroft,  112  Cal.  652;  San  Diego 
Water  Co.  v.  San  Diego  Flume  Co.,  108  Cal. 
549;  Wheeler  v.  Farmer,  38  Cal.  203;  Hanna 
v.  Flint,  14  Cal.  73. 

Colorado  —  Darrow  v.  St.  George,  8  Colo. 
592;  Beckwith  v.  Talbot,  2  Colo.  639:  Omaha, 
etc.,  Smelting,  etc.,  Co.  v.  Rucker,  6  Colo. 
App.  334;  Le  Fevre  v.  Castagnio,  5  Colo.  572. 

Connecticut.  —  Parker  v.  Canfield,  37  Conn. 
250,  9  Am.  Rep.  317;  Loomis  v.  Marshall,  12 
Conn.  70,  30  Am.  Dec.  596. 

Delaware.  —  Ellison  v.  Stuart,  2  Penn.  (Del.) 
179- 

District  of  Columbia.  — Vinson  v.  Beveridge, 
3  MacArthur  (D.  C  )  597,  36  Am.  Rep.  113. 

Georgia.  —  Thornton  v.  McDonald,  108  Ga. 
3;  Morrow  v.  Cloud,  77  Ga.  114;  Huguley  v. 
Morris,  65  Ga.  669;  Buckner  v.  Lee,  8  Ga  288. 

Illinois.  —  National  Surety  Co.  v.  T.  B. 
Townsend  Brick,  etc.,  Co.,  176  111.  156;  May- 
field  v.  Turner,  180  111.  332;  Burton  v.  Good- 
speed,  69  111.  237;  Parker  v.  Fergus,  43  111. 
437;  Niehoff  v.  Dudley,  40  III.  406;  Fawcett  v. 
Osborn,  32  111.  411,  83  Am.  Dec.  278;  Blue  v. 
Leathers,  15  111.  31;  Eibenschutz  v.  Wetten, 
64  III.  App.  617.  See  also  Allen  v.  Hudson, 
78  III.  App.  376. 

Indiana. — Campbell  v.  Pence,  118  Ind.  313; 
Keiser  v.  State,  58  Ind.  379;  Emmons  v.  New- 
man,  38  Ind.  372;  Ellsworth  v.  Pomeroy,  26 
Ind.  158;  Macy  v.  Combs,  15  Ind.  469,  77  Am. 
Dec.  103. 

Iowa.  —  Porter  v.  Curtis,  96  Iowa  539;  Win- 
ter v.  Pipher,  96  Iowa  17;  Clark  v.  Barnes,  72 
Iowa  563;  Holbrook  v.  Oberne,  56  Iowa  324; 
Krause  v.  Meyer,  32  Iowa  566;  Reed  v.  Mur- 
phy, 2  Greene  (Iowa)  574. 

Kansas.  —  Shepard  v.  Pratt.  16  Kan.  209. 

Kentucky.  —  Stone  Turfmen's  Supply  Co., 
103  Ky.  318;  Fuqua  v.  Massie,  95  Ky.  387; 
Donley  v.  Hall,  5  Bush  (Ky.)  549;  Ferguson  v. 
Alcorn,  1  B.  Mon.  (Ky.)  160. 


partner 

Louisiana.  —  Collom  v.  Bruning,  49  La.  Ann. 
1257;  Halliday  v.  Bridewell,  36  La.  Ann.  238; 
Mounsell  v.  Willett,  36  La.  Ann.  322;  Miller  v. 
Chandler,  29  La.  Ann.  88;  Coleman  v.  Fair- 
banks, 28  La.  Ann.  93;  Jeter  v.  Penn,  28  La. 
Ann.  230,  26  Am.  Rep.  98;  Hallet  v.  Desban, 
14  La.  Ann.  535;  Taylor  v.  Sotolingo,  6  La. 
Ann.  154;  Bulloc  v.  Pailhos,  8  Marl.  N.  S. 
(La.)  174;  St.  Victor  v.  Daubert,  9  La.  317; 
Cline  v.  Caldwell,  4  La.  140. 

Maine.  —  Holden  v.  French,  68  Me.  241; 
Bridges  v.  William  C.  Sprague,  etc.,  Iron  Co., 
57  Me.  543,  99  Am.  Dec.  788;  Braley  v.  God- 
dard,  49  Me.  115;  Thompson  v.  Snow,  4  Me. 
264,  16  Am.  Dec.  263. 

Maryland.  —  Whiting  v.  Leakin,  66  Md.  255; 
Reddington  71.  Lanahan,  59  Md.  429;  Sangston 
v.  Hack,  52  Md.  173;  Rowland  v.  Long,  45 
Md.  439;  Crawford  v.  Austin,  34  Md.  49;  Ben- 
son v.  Ketchum,  14  Md.  331;  Bull  v.  Schu- 
berth,  2  Md.  38;  Kerr  v.  Potter,  6  Gill  (Md.) 
404. 

Massachusetts.  —  Pari  ridge  v.  Kingman,  130 
Mass.  476;  Com.  v.  Bennett,  118  Mass.  443; 
Haskins  v.  Warren,  115  Mass.  514;  Emmons 
v.  Westfield  Bank,  97  Mass.  230;  Rice  v.  Aus- 
tin, 17  Mass.  197;  Reynolds  v.  Toppan,  15 
Mass.  370,  8  Am.  Dec.  no;  Judson  v.  Adams, 
8  Cush.  (Mass.)  556;  Hitchings  v.  Ellis,  12 
Gray  (Mass.)  449;  Chandler  v.  Howland,  7 
Gray  (Mass.)  348,  66  Am.  Dec.  487;  Holmes  v. 
Old  Colony  R.  Corp.,  5  Gray  (Mass.)  58;  Brad- 
ley v.  White,  10  Met.  (Mass.)  303,  43  Am.  Dec. 
435;  Denny  v.  Cabot,  6  Met.  (Mass.)  82; 
Blanchard  v.  Coolidge,  22  Pick.  (Mass  )  151 ; 
Turner  v.  Bissell,  14  Pick.  (Mass.)  192;  Cutler 
v.  Winsor,  6  Pick.  (Mass.)  335,  17  Am.  Dec. 
385;  Grozier  v.  Atwood,  4  Pick.  (Mass.)  234; 
Baxier  v.  Rodman,  3  Pick.  (Mass.)  435. 

Michigan.  —  Morrow  v.  Murphy,  120  Mich. 
204;  Siockman  v.  Michell.  109  Mich.  348;  Can- 
ton Bridge  Co.  v.  Eaton  Rapids,  107  Mich. 
613;  Duicher  v.  Buck,  96  Mich.  163;  Kings- 
bury v.  Tharp,  61  Mich.  216;  Colwell  v.  Brit- 
ton,  59  Mich.  350;  Hunt  v.  Erikson,  57  Mich. 
330;  Smith  v.  Walker,  57  Mich.  457;  Wells  v. 
Babcock,  56  Mich.  276;  Monroe  v.  Greenhoe, 
54  Mich.  9;  Matter  of  Bennett,  51  Mich.  71; 
Wilcox  v.  Matthews,  44  Mich.  192;  St.  Denis 
v.  Saunders,  36  Mich.  369;  Morrison  v.  Cole, 
30  Mich.  102. 

Mississippi.  —  Fairly  v.  Nash,  70  Miss.  193; 
Harris  v.  Threefoot,  (Miss.  1892)  12  So.  Rep. 
335- 

Missouri.  —  Mackie  v.  Mott,  146  Mo.  230; 
Bremen  Sav.  Bank  v.  Branch-Crookes  Saw 
Co.,  104  Mo.  425;  Darling  v.  Potts,  118  Mo. 
506;  St.  Louis  Fourth  Nal.  Bank  v.  Altheimer, 
91  Mo.  190;  Gill  v.  Ferris,  82  Mo.  156;  Musser 
v.  Brink,  80  Mo.  350,  68  Mo.  242;  Wiggins  v. 
Graham,  51  Mo.  17;  Pomeroy  v.  Sigerson,  22 
Mo.  177;  Bruen  v.  Kansas  City  Agricultural, 
etc..  Assoc.,  40  Mo  App  425;  Roper  v. 
Schaefer,  35  Mo.  App.  30;  Hanson  v.  Jones, 
20  Mo.  App.  595;  State  v.  Donnelly,  9  Mo. 
App.  520. 

Nebraska.  —  Gates  v.  Johnson,  56  Neb.  808; 
Whitney  v.  Gretna  Stale  Bank,  50  Neb.  438; 
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the  amount  of  compensation  is  uncertain  and  depends  upon  the  various  con- 
tingencies of  the  business  does  not  make  one  any  the  less  an  agent.1  Under 
the  old  doctrine  of  partnership,  agreements  of  this  class  were  frequently  held 
to  impose  liability  as  a  partner  to  third  persons,3  and  under  the  modern  doc- 
trine it  is  often  difficult  to  determine  whether  the  share  of  profits  is  taken  as  a 
debt  due  for  services  or  as  a  co-owner  and  therefore  a  partner,  because  part- 


vElna  Ins.  Co.  v.  Wilcox  Bank,  48  Neb.  544; 
Gibson  v.  Smith,  31  Neb.  354;  Waggoner  v. 
Creighton  First  Nat.  Bank,  43  Neb.  84. 

Nevada.  —  Mason  v.  Hackett,  4  Nev.  420. 

New  Hampshire.  —  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am.  Rep.  192;  Atherton  v.  Tilton, 
44  N.  H.  452;  Newman  v.  Bean,  21  N.  H.  93; 
Clement  v.  Hadlock,  13  N.  H.  186;  Gibson  v. 
Stevens,  7  N.  H.  352. 

New  Jersey.  — Cornell  v.  Redrow,  60  N.  J. 
Eq.  251;  Stone  v.  West  Jersey  Ice  Mfg.  Co.. 
65  N.  J.  L.  20;  Smith  v.  Perry,  29  N.  J.  L.  74; 
Voorhees  v.  Jones,  29  N.  J.  L.  270;  Patten  v. 
Heustis,  26  N.  J.  L.  293;  McMahon  v.  O'Don- 
nell.  20  N.  J.  Eq.  306;  Hargrave  v.  Conroy,  ig 
N.  J.  Eq.  281;  Perrine  v.  Hankinson,  11  N.  J. 
L.  181. 

New  Mexico.  —  Pearce  v.  Strickler,  9  N.  Mex. 
467;  Wormser  v.  Lindauer,  9  N.  Mex.  23. 

New  York.  —  Cassidy  v.  Hall,  97  N.  Y.  169; 
Curry  v.  Fowler.  87  N.  Y.  33,  41  Am.  Rep.  343; 
Richardson  v.  Hughilt,  76  N.  Y.  55,  32  Am. 
Rep.  267;  Eager  v.  Crawford,  76  N.  Y.  97; 
Burnett  v.  Snyder,  76  N.  Y.  344;  Leggett  v. 
Hyde,  58  N.  Y.  272;  Osbrey  v.  Reitner,  51  N. 
Y.  630;  Prouty  v.  Swift,  51  N.  Y.  594;  Man- 
hattan Brass,  etc.,  Co.  v.  Sears,  45  N.  Y.  797, 
6  Am.  Rep.  177;  Burckle  v.  Eckhart,  3  N.  Y. 
132;  De  Cordova  v.  Powter.  (Supm.  Ct.  Gen. 
T.)  8  N.  Y.  St.  Rep.  431;  Edwards  v.  Dooley, 
(Supm.  Ct.  Gen.  T.)  13  N.  Y.  St.  Rep.  596; 
Beudel  v.  Hettrick,  35  N.  Y.  Super.  Ct.  405; 
Merchants  Nat.  Bank  v.  Barnes,  32  N.  Y.  App. 
Div.  92;  Winne  v.  Brundage,  (Supm.  Ct.  Tr.  T.) 
40  N.  Y.  Supp.  225 ;  Delise  v.  Palladino,  (Supm. 
Ct.  App.  T.)  16  Misc.  (N.  Y.)  74;  Havward  v. 
Barron.  (C.  PI.  Gen.  T.)  T9  N.  Y.  Supp.  383; 
Jersey  City  First  Nat.  Bank  v.  Staples,  (Supm. 
Ct.  Gen.  T.)  ir  N.  Y.  Supp.  809,  5S  Hun  (N.  Y.) 
606;  Trask  v.  Hazazer,  (N.  Y.  Super.  Ct.  Spec. 
T.)  4  N.  Y.  Supp.  635;  Haberkorn  v.  Hill, 
(Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  243;  Moore 
v.  Allison,  14  N.  Y.  Wkly.  Dig.  265;  Osbrey  v. 
Reimer,  49  Barb.  (N.  Y.)265;  Lamb  -'.  Grover, 
47  Barb.  (N.  Y.)  317;  Conklin  v.  Barton,  43 
Barb.  (N.  Y.)  435;  Fitch  v.  Hall,  25  Barb.  (N. 
Y.)  13;  Brockway  v.  Burnap,  16  Barb.  (N.  Y.) 
309;  Hodgman  v.  Smith,  13  Barb.  (N.  Y.)  302; 
Ross  v.  Drinker,  2  Hall  (N.  Y.)  415;  Adee  v. 
Cornell,  25  Hun  (N.  Y.)  78;  Butler  v.  Finck, 
21  Hun  (N.  Y.)  210;  Hotchkiss  v.  English,  4 
Hun  (N.  Y.)  369;  Greenwood  v.  Brink,  1  Hun 
(N.  Y.)  227;  Muzzy  v.  Whitney,  10  Johns.  (N. 
Y.)  226;  Chase  v.  Barrett,  4  Paige  (N.  Y.)  148; 
Merwin  v.  Playford,  3  Robt.  (N.  Y.)  702;  Ug- 
den  v.  Astor,  4  Sandf.  (N.  Y.)  311;  Vander- 
burgh v.  Hull,  20  Wend.  (N.  Y.)  70.  Compare 
Strong  v.  Place,  4  Robt.  (N.  Y.)  385,  33  How. 
Pr.  (N.  Y.)  114,  reversed  51  N.  Y.  627. 

North  Carolina.  —  Day  v.  Stevens,  88  N.  Car. 
83.  43  Am.  Rep.  732;  Mauney  v.  Coit,  86  N. 
Car.  463;  Reynolds  v.  Pool,  84  N.  Car.  37,  37 
Am.  Rep.  607.  See  also  Covington  v.  Leak, 
88  N.  Car.  133. 
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Ohio.  —  Choteau  v.  Raitt,  20  Ohio  134;  John- 
son v.  Miller,  16  Ohio  431;  ///  re  Dair,  2  Ohio 
Dec.  362,  7  Ohio  N.  P.  309;  McArthur  v.  Ladd, 
5  Ohio  514. 

Oregon.  —  Cogswell    v.  Wilson,  11  Oregon 

371- 

Pennsylvania.  —  Ryder  v.  Jacobs,  182  Pa.  St. 
624;  Gibbs's  Estate,  157  Pa.  St.  59;  Walker  v. 
Tupper,  152  Pa.  St.  1,  31  W.  N.  C.  (Pa.)  161; 
Ditsche  v.  Becker,  6  Phila.  (Pa.)  176,  23  Leg. 
Int.  (Pa.)  221;  Miller  v.  Bartlet,  15  S.  &  R. 
(Pa.)  137;  Dunham  v.  Rogers.  1  Pa.  St.  255. 

Rhode  Island.  —  Boston,  etc.,  Smelling  Co. 
v.  Smith,  13  R.  I.  31,  43  Am.  Rep.  3. 

South  Carolina.  —  Chapman  v.  Lipscomb,  18 
S.  Car.  233;  Lowry  v.  Brooks,  2  McCord  L.  (S. 
Car.)  422;  Simpson  v.  Feltz,  1  McCoid  Eq.  (,S. 
Car.)  214.  16  Am.  Dec.  602;  Pierson  v.  Stein- 
myer,  4  Rich.  L.  (S.  Car.)  316;  Bartlett  v. 
Jones,  2  Strobh.  L.  (S.  Car.)  471,  49  Am.  Dec. 
606. 

South  Dakota.  —  Grigsby  v.  Day,  9  S.  Dak. 

585. 

Tennessee.  —  England  v.  England,  1  Baxt. 
(Tenn.)  108;  Bell  v.  Hare,  12  Heisk.  (Tenn.) 
615;  South  worth  v.  Thompson,  10  Heisk. 
(Tenn.)  13;  Reecker  v.  Forest,  (1877)  King's 
Tenn.  Dig.  1615;  Whitworth  n  Patierscn,  0 
Lea  (Tenn.)  124;  Polk  v.  Buchanan,  5  Sneed 
(Tenn.1  722. 

Texas.  —  Heidenheimer  v.  Walthew,  2  Tex. 
Civ.  App.  501;  Friedlander  v.  Hillcoat,  (Tex. 
1890)  14  S.  W.  Rep.  786;  Buzard  v.  Greenville 
First  Nat.  Bank,  67  Tex.  83,  6c  Am.  Rep.  7. 
Greenville  First  Nat.  Bank  v.  Pennington,  75 
Tex.  272;  Cherry  v.  Owsley,  (Tex.  18S8)  10  S. 
W.  Rep.  519;  Missouri  Pac.  R.  Co.  v.  Johnson, 
(Tex.  18SS)  7  S.  W.  Rep.  83S;  Brown  v.  Wat- 
son,  72  Tex.  216;  Stevens  u.  Gainerville  Nat. 
Bank,  62  Tex.  499;  Cothran  v.  Marmaduke, 
60  Tex.  370;  Bradshaw  v.  Apperson,  36  Tex. 
133;  Goode  v.  McCartney,  10  Tex.  193. 

Vermont.  —  Morgan  -'.  Stearns,  41  Vt.  398; 
Mason  v.  Potter,  26  Vt.  722;  Clark  v.  Smith, 
52  Vt.  529;  Kellogg  v.  Griswold,  12  Vt.  291; 
Ambler  v.  Bradley,  6  Vt.  119;  Boardman  v. 
Keeler,  2  Vt.  67. 

Virginia.  —  Robinson  v.  Allen,  85  Va.  726. 

West  Virginia.  —  Logie  v.  Black,  24  W.  Va. 
I ;  Sodiker  v.  Applegate,  24  W.  Va.  411,  49  Am. 
Rep.  252;  Chapline  v.  Conant,  3  W.  Va.  507, 
100  Am.  Dec.  766. 

Wisconsin.  —  Sohns  v.  Sloteman,  S5  Wis.  1 13 ; 
La  Flex  v.  Burss,  77  Wis.  538;  Nicholaus  v. 
Thielges,  50  Wis.  491;  Ford  v.  Smith,  27 
Wis.  261. 

1.  Parker  Canfield.  37  Conn.  257,  9  Am. 
Rep.  317;  Newman  v.  Bean,  21  N.  H.  93;  Nor- 
ment  v.  Hull,  1  Humph.  (Tenn.)  320.  See 
also  Lcomis  v.  Marshall,  12  Conn.  69,  30  Am. 
Dec.  596,  and  the  title  Master  and  Servant, 
vol.  20,  p.  17. 

2.  See  supra,  this  subsection,  Sharing  Profits 
—  Former  Doctrine  —  Applications  o  f  Rule. 
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What  Constitutes  Partnership.  PARTNERSHIP. 


Essential  Elements. 


nerships  are  frequently  formed  between  persons  some  of  whom  contribute  only 
services  while  the  others  contribute  capital.1  The  real  intent,  legally  ascer- 
tained, and  not  the  expressed  intent,  controls.2  Regard  must  be  had  to  the 
rights  and  powers  conferred  upon  or  exercised  by  or  withheld  from  the  alleged 
servant  or  agent.  If  those  possessed  by  him  are  such  as  are  usually  exer- 
cised and  enjoyed  only  by  a  partner,  he  will  be  held  to  be  a  partner,  other- 
wise not.3 

A  Stipulated  Liability  for  Losses  or  Expenses  is  an  important  fact  tending  to  show 
that  the  contract  is  one  of  partnership,  for  agents  or  servants  are  not  usually 
liable  for  losses  or  expenses;  and  the  absence  of  such  liability  is  a  circum- 
stance against  the  existence  of  a  partnership.4 


1.  Cases  of  Partnership  under  Modern  Doctrine 

—  England.  —  Pooley  v.  Driver,  5  Ch.  D.  458. 
United  Slates.  —  Ward    v.    Thompson,  22 

How.  (U.  S.)  330;  Paul  v.  Cullum,  132  U.  S. 
539;  Beauregard  v.  Case,  91  U.  S.  134;  Ban- 
croft v.  Hambly,  (C.  C.  A.)  94  Fed.  Rep.  975; 
Miller  v.  O'Boyle,  89  Fed.  Rep.  140. 

California.  —  Kennedy,  etc.,  Lumber  Co.  v. 
Taylor,  (Cal.  1892)  31  Pac.  Rep.  1122. 

Connecticut. —  Bucknam  v.  Barnum,  15  Conn. 
67. 

Georgia.  —  Perry  v.  Butt,  14  Ga.  699. 

Illinois.  —  Lockwood  v.  Doane,  107  111.  235; 
Winstanley  v.  Gleyre,  146  111.  27;  Pierce  v. 
Shippee,  90  111.  371;  Hyman  v.  Peters,  30  111. 
App.  134;  Robhins  v.  Laswell,  27  III.  365. 

Indiana.  —  Heshion  v.  Julian,  82  Ind.  576. 

Iowa.  —  Kuhn  0.  Newman,  49  Iowa  424. 

Kentucky.  —  Heran  v.  Hall,  1  B.  Mon.  (Ky.) 
159-  35  Am.  Dec.  178;  Clarke  v.  Ware,  8  Ky. 
L.  Rep.  438. 

Louisiana. — Tennessee  Bank  v.  McKeage,  11 
Rob.  (La.)  130;  Marks  v.  Stein.  11  La.  Ann.  509. 

Maine.  —  Bearce  v.  Washburn,  43  Me.  564. 

Maryland.  —  Rowland  v.  Long,  45  Md.  439, 
explained  in  Thillman  v.  Benton,  82  Md.  64. 

Massachusetts.  —  Pettee  v.  Appleton,  114 
Mass.  114;  Ryder  v.  Wilcox,  103  Mass.  24. 

Mickigan.  —  Dutcher  v.  Buck,  96  Mich.  160. 

Minnesota.  —  Wright  v.  Davidson,  13  Minn. 
449- 

Mississippi.  —  Tharp  v.  Marsh,  40  Miss.  158. 

Missouri.  —  Bissell  v.  Warde,  129  Mo.  439; 
Lengle  v.  Smith,  48  Mo.  276;  Mulhall  v. 
Cheatham,  1  Mo.  App.  476. 

Nebraska.  —  Roggenkamp  v.  Hargreaves,  39 
Neb.  540. 

New  Jersey.  —  Ruckman  v.  Decker,  23  N.  J. 
Eq.  283. 

New  York. —  Hayes  v.  Vogel,  14  Daly  (N.  Y.) 
486;  Johnson  v.  Alexander,  46  N.  Y.  App.  Div. 
6;  Dob  v.  Halsey,  16  Johns.  (N.  Y.)  34,  8  Am. 
Dec.  293. 

North  Carolina.  —  Holt  v.  Kernodle,  I  Ired. 
L.  (23  N.  Car.)  199;  Southern  Fertilizer  Co.  v. 
Reams,  105  N.  Car.  283;  Reynolds  v.  Pool,  84 
N.  Car.  37,  37  Am.  Rep.  607. 

Ohio.  —  Miller  v.  Sullivan,  1  Cine.  Super.  Ct. 
271. 

South  Carolina. — Simpson  v.  Feltz,  1  Mc- 
Cord  Eq.  (S.  Car.)  213,  16  Am.  Dec.  602. 

Wisconsin.  —  Upham  v.  Hewitt,  42  Wis.  85; 
Miller  v.  Price,  20  Wis.  117. 

2.  Legal  Intent  Controls.  —  See  supra,  this 
division  of  this  subsection,  Intention  of  Parties. 

3.  Mutual  Rights  and  Powers  of  Parties  Material 

—  United  States.  —  McElroy  v.  Swope,  47  Fed. 
Rep.  380. 

22  C.  of  L. — 3 
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California.  —  Coward  v.  Clanton,  122  Cal. 
451. 

Colorado.  —  Omaha,  etc.,  Smelting,  etc.,  Co. 
v.  Rucker,  6  Colo.  App.  334. 

Illinois.  —  Mayfield  v.  Turner,  180  111.  332; 
Fougner  v.  Chicago  First  Nat.  Bank,  141  111. 
124. 

Kansas.  —  Shepard  v.  Pratt,  16  Kan.  209. 
Maine.  —  Braley  v.  Goddard,  49  Me.  115. 
Maryland.  —  Wads  worth   v.    Manning,  4 
Md.  59. 

Massachusetts. — Julio  v.  Ingalls,  1  Allen 
(Mass.)  41;  Gage  v.  Rollins,  10  Met.  (Mass.) 
348;  Partridge  v.  Kingman,  130  Mass.  476; 
Brigham  v.  Clark,  100  Mass.  430. 

Michigan.  —  Hunt  v.  Erikson,  57  Mich.  330. 

Arebraska.  —  Waggoner  v.  Creighton  First 
Nat.  Bank,  43  Neb.  84;  ./Etna  Ins.  Co.  v.  Wil- 
cox Bank,  48  Neb.  544. 

New  Jersey.  —  Stone  v.  West  Jersey  Ice  Mfg. 
Co.,  65  N.  J.  L.  20. 

New  York.  —  Osbrey  v.  Reimer,  49  Barb. 
(N.  Y.)  265;  Fitch  v.  Hall,  (Supm.  Ct.  Gen.  T.) 
16  How.  Pr.  (N.  Y.)  175;  Chase  v.  Barrett,  4 
Paige  (N.  Y.)  148;  Ogden  v.  Astor,  4  Sandf. 
(N.  Y.)  311;  Ross  v.  Drinker,  2  Hall  (N.  Y.) 
415;  Winne  v.  Brundage,  (Supm.  Ct.  Tr.  T.) 
40  N.  Y.  Supp.  225;  Beudel  v.  Hettrick,  35  N. 
Y.  Super.  Ct.  405;  Burckle  v.  Eckhart,  3 
N.  Y.  132. 

North  Carolina.  —  Cox  v.  Delano,  3  Dev.  L. 
(14  N.  Car.)  89;  Sawyer  v.  Elizabeth  First  Nat. 
Bank,  114  N.  Car.  15. 

South  Carolina.  —  Pierson  v.  Steinmyer,  4 
Rich.  L.  (S.  Car.)  313;  Bartlett  v.  Jones,  2 
Strobh.  L.  (S.  Car.)  471,  49  Am.  Dec.  606. 

South  Dakota.  —  Grigsby  v.  Day,  9  S.  Dak. 
585. 

Tennessee.  —  Reecker  v.  Forest,  (1877)  King's 
Tenn.  Dig.  1615. 

Wisconsin.  —  Wipperman  v.  Stacy,  80  Wis. 
345- 

And  seeinfra,  this  section,  Evidence  of  Part- 
nership —  Conduct  of  Parties. 

4.  Liability  for  Losses  or  Expenses —  United 
Stales.  —  Mattocks  v.  Rogers,  I  Hask.  (U.  S.) 
547,  16  Fed.  Cas.  No.  9,300. 

Alabama.  —  Couch  v.  Woodruff,  63  Ala.  466; 
Scott  v.  Campbell,  30  Ala.  728;  Emanuel  v. 
Draughn,  14  Ala.  303. 

Georgia.  —  Morrow  v.  Cloud,  77  Ga.  114. 

Illinois.  —  Mudd  v.  Bates,  73  111.  App.  576. 
But  see  National  Surety  Co.  v.  T.  B.  Town- 
send  Brick,  etc.,  Co.,  176  111.  156. 

Iowa.  —  Price  v.  Alexander,  2  Greene  (Iowa) 
427,  52  Am.  Dec.  526;  Kuhn  v.  Newman,  49 
Iowa  424;  Winter  v.  Pipher,  96  Iowa  17. 

Louisiana. — Shaw  v.  Gandolfo,  9  La.  Ann 
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What  Constitutes  Partnership. 


PARTNERSHIP. 


Essential  Elements. 


The  Investment  of  Capital  in  the  Business  in  addition  to  services  tends  to  show  that 
the  investor  is  a  partner  rather  than  an  employee.1 

Presumption.  —  Nothing  appearing  but  the  rendition  of  services  and  the 
sharing  of  profits,  the  presumption  is  that  the  parties  were  partners.2 

dd.  Annuities  Out  of  Profits.  —  A  widow  or  child  of  a  deceased  partner 
receiving  by  way  of  annuity  a  portion  of  the  profits  is  not  thereby  made  a 
partner.3 

ee.  Share  of  Profits  in  Lieu  of  or  in  Addition  to  Interest  on  Money  Lent.  —  A  con- 
tract that  a  person  who  has  lent  money  to  another  engaged  or  about  to  engage 
in  business  shall  receive  a  rate  of  interest  varying  with  the  profits,  or  a  portion 
of  the  profits  of  the  business,  in  lieu  of  or  in  addition  to  interest,  does  not  of 
itself  make  him  a  partner.4    But  the  transaction  must  be  a  bona  fide  loan,  and 


32.  But  see  Chaffraix  v.  Price,  2g  La.  Ann. 
176;  Chaffraix  v.  Lafitte,  30  La.  Ann.  631. 

Massachusetts.  —  Getchell  v.  Foster,  106 
Mass.  42. 

Michigan.  —  Kingsbury  v.  Tharp,  61  Mich. 
216;  Smith  v.  Walker,  57  Mich.  457.  But  see 
Canton  Bridge  Co.  v.  Eaton  Rapids,  107  Mich. 
613. 

Nebraska.  —  See  Strader  v.  White,  2  Neb. 
348. 

New  Hampshire.  —  Newman  v.  Bean,  21  N. 

H.  g9. 

New  York.  —  Lamb  v.  Grover,  47  Barb.  (N. 
Y.)  317;  Hayes  v.  Vogel,  14  Daly  (N.  Y.)  486; 
Merwin  v.  Playford,  3  Robt.  (N.  Y.)  703;  Mer- 
chants Nat.  Bank  v.  Barnes,  32  N.  Y.  App. 
Div.  92;  Leber  v.  Dietz,  (N.  Y.  City  Ct.  Gen. 
T.)  22  Misc.  (N.  Y.)  524. 

Ohio.  — Sep  McArthur  v.  Ladd.  5  Ohio  514. 

Pennsylvania.  —  Kifer  v.  Smyers,  CPa.  1888) 
15  All.  Rep.  904. 

South  Carolina.  —  Lovvry  v.  Brooks,  2  Mc- 
Cord  L.  (S  Car.)  422. 

And  see  infra,  this  section,  Evidence  of  Part- 
nership —  Sharing  Profits  and  Losses. 

If  there  be  an  agreement  that  one  is  to  share 
in  the  profits  only,  such  share  may  be  held  to 
be  in  the  nature  of  wages  for  services  per- 
formed. But  when  he  is  to  shaie  both  profit 
and  loss,  he  must  be  held  a  partner.  Cho- 
teau  v.  Raitt,  20  Ohio  132. 

1.  Investment  of  Capital —  California.  —  Soule 
v.  Hayward,  1  Cal.  345. 

Louisiana .  —  Radovich  v.  Frigerio,  27  La. 
Ann.  69;  Marks  v.  Stein,  11  La.  Ann.  509. 

Massachusetts.  —  Pratt  v.  Langdon,  12  Allen 
(Mass.)  544;  Julio  v.  Ingalls.  1  Allen  (Mass.) 
41;  Funck  v.  Haskell,  132  Mass.  580. 

Michigan.  —  Kingsbury  v.  Tharp,  61  Mich. 
216,  Canton  Bridge  Co.  v.  Eaton  Rapids,  107 
Mich.  613. 

New  Jersey.  —  Van  Kuren  v.  Trenton  Loco- 
motive, etc.,  Mfg.  Co.,  13  N.  J.  Eq.  306. 

North  Carolina. — -Sawyer  v.  Elizabeth  First 
Nat.  Bank,  114  N.  Car  15. 

Texas.  —  Brown  v.  Watson,  72  Tex.  216; 
Cothran  v.  Marmaduke,  60  Tex.  370. 

South  Carolina.  —  Lowry  v.  Brooks,  2  Mc- 
Cord  L,  (S.  Car.)  422. 

See  also  infra,  this  section,  Evidence  of  Part- 
nership—  Common  Stock  or  Capital. 

2.  Presumption.  —  See  infra,  this  section, 
Evidence  of  Partnership  —  Sharing  Profits  and 
Losses. 

3.  Annuity  Out  of  Profits.  —  Waugh  v.  Carver, 
2  H.  Bl.  235;  Jones  v.  Walker,  103  U.  S.  444; 
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Buckner  v.  Lee,  8  Ga.  288;  Brown  v.  Finch, 
63  Hun  (N.  Y.)  235.  28  Abb.  N.  Cas.  (N.  Y.)  36. 
See  also  Pitkin  v.  Pitkin  7  Conn.  307,  18  Am. 
Dec.  in;  Gibson  v.  Stone,  43  Barb.  (N.  Y.)28s, 
28  How.  Pr.  (N.  Y.)  468. 

In  Knowlton  v.  Reed,  38  Me.  246,  a  stipula- 
tion that  in  case  of  the  death  of  a  party  his 
nearest  relatives  should  receive  half  his  share 
of  the  profits  so  long  as  the  concern  lasted  was 
held  not  to  constitute  a  parinership. 

A  Retiring  Partner's  Right  to  Inspect  the  Books 
has  been  held  to  hx  him  with  parinership  lia- 
bilities. See  Bloxhani  v.  Pell,  cited  in  Grace 
71.  Smith,  2  W.  Bl.  999.  This  case  was  com- 
mented on  in  Pierson  v.  Steinmyer,  4  Rich.  L. 
(S.  Car.)  314,  and  in  Story  on  Parinership  (7th 
ed.).  £  68,  note. 

4.  Profits  in  Lieu  of  Interest  —  England.  — 
Ln  re  Young,  (1896)  2  Q.  B.  484;  King  v. 
Whichelow,  64  L.  J.  Q.  B.  D.  801;  Hollom  v. 
Whichelow.  64  L.  J.  Q.  B.  D.  170. 

United  States.  —  Meehan  v.  Valentine,  145 
U.  S.  611;  Jones  v.  Walker,  103  U.  S.  444;  Wil- 
son v.  Edmonds,  130  U.  S.  472;  Randle  v. 
Barnard,  81  Fed.  Rep.  6S2,  53  U.  S.  App.  377; 
Stevens  v.  McKibbin,  (C.  C.  A.)  68  Fed.  Rep. 
406;  In  re  Ward,  2  Flipp.  (U.  S  )  462.  29  Fed. 
Cas.  No.  17,144;  In  re  Francis,  2  Sawy.  {[].  S.) 
286,  9  Fed.  Cas.  No.  5,031. 

Alabama.  — Smith  v.  Garth,  32  Ala.  368. 

Arkansas.  —  Haycock  v.  Williams,  54  Ark. 
384;  Culley  v.  Edwards,  44  Ark.  423,  51  Am. 
Rep.  614. 

California.  —  Evans  v.  De  Lay,  81  Cal.  103. 
Colorado.  —  Lee  v.  Cravens,  9  Colo.  App. 

272. 

Connecticut.  —  Loomis  v.  Marshall,  12  Conn. 
79,  30  Am.  Dec.  596. 

Delaware.  —  Ellison  v.  Stuart  2  Penn.  (Del.) 

179. 

Florida.  —  Dubos  v.  Jones,  34  Fla.  539. 

Georgia.  —  Buckner  v.  Lee,  8  Ga.  2S8. 

Illinois.  —  Smiih  v.  Knight,  71  III.  14S,  22 
Am.  Rep.  94;  Adams  v.  Funk,  53  111.  219; 
Freese  v.  Ideson,  49  111.  191 ;  Lintner  v.  Milli- 
kin,  47  111.  178;  Smith  v.  Vanderburg,  46  111. 
34;  Niehoff  v.  Dudley,  40  111.  406;  Williams  v. 
Fletcher,  30  III.  App.  219,  affirmed  129  III.  356. 

Iowa.  —  Williams  v.  Soutter,  7  Iowa  435; 
Clark  v.  Barnes.  72  Iowa  563. 

Louisiana  —  Greend  v.  Kummel.  41  La.  Ann. 
65;  Flower  v.  Millaudon,  6  La.  706. 

Maryland.  —  Thillman  v.  Benton,  S2  Md.  64. 

Massachusetts.  —  Gallop  v.  Newman,  7  Pick. 
(Mass.)  2S2:  Haskins  v.  Warren,  115  Mass. 
514;  Rice  v.  Austin,  17  Mass.  197. 
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What  Constitutes  Partnership.  PARTNERSHIP. 


Essential  Elements. 


not  a  mere  cover  to  conceal  an  actual  partnership.1  It  is  often  very  difficult 
to  determine  whether  a  person  advancing  money  and  shating  profits  is  to  be 
considered  a  creditor  or  a  partner.  This  can  be  decided  only  by  a  careful 
study  of  the  whole  agreement,  with  especial  reference  to  what  rights  are  con- 
ferred upon  or  taken  from  the  person  making  the  advances.*  If  the  sub- 
stantial rights  and  powers  of  a  partner  are  given  to  the  alleged  lender,  he  is 
properly  deemed  to  be  such.  The  absence  of  such  rights  and  powers  tends 
to  show  a  loan.3  Thus,  if,  in  addition  to  a  right  to  an  account  and  an 
inspection  of  the  books  of  the  borrower,  the  person  making  the  advance 
reserves  a  right  to  control  the  business  or  the  employment  of  the  assets,  or  to 
wind  up  the  business,  he  ceases  to  be  a  mere  lender  and  becomes  in  effect  a 
partner.4  The  question  whether  the  alleged  loan  was  to  be  repaid  at  all 
events  is  important,  for  if  the  money  was  to  be  risked  in  the  business,  it  is  a 
strong  circumstance  tending  to  show  that  the  contract  was  one  of  partnership, 
and  not  a  mere  loan.5    Liability  for  losses  tends  to  show  partnership,  while 


Michigan.  — See  Purvis  v.  Butler,  87  Mich. 
259- 

Montana.  —  Hunter  v.  Conrad,  18  Mont.  177. 

Nebraska.  —  Waggoner  v.  Creighton  First 
Nat.  Bank,  43  Neb.  84. 

New  Hampshire.  —  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am.  Rep.  192. 

Netu  Jersey.  —  Sheridan  v.  Medara,  10  N.  J. 
Eq.  477,  64  Am.  Dec.  464;  Clayton  v.  Davett, 
(N.  J.  1897)  38  Atl.  Rep.  308;  Jernee  v.  Simon- 
son,  58  N.  J.  Eq.  282. 

New  York.  —  Magovern  v.  Robertson,  40 
Hun  (N.  Y.)  166;  Pinckney  v.  Keyler,  4  E.  D. 
Smith  (N.  Y.)  469;  Housman  v.  Weir,  (Supm. 
Ct.  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  415; 
Hackett  v.  Stanley,  115  N.  Y.  625;  Cassidy  v. 
Hall.  97  N.  Y.  159;  Curry  v.  Fowler,  87  N.  Y. 
33,  41  Am.  Rep.  343,  affirming  46  N.  Y.  Super. 
Ct  195,  10  N.  Y.  Wkly.  Dig.  165;  Richardson 
v.  Hughitt,  76  N.  Y.  55,  32  Am.  Rep.  267; 
Eager  v.  Crawford,  76  N.  Y.  97;  Burnett  v. 
Snyder,  76  N.  Y.  344;  Salter  v.  Ham,  31  N.  Y. 
321;  Palliser  v.  Erhardt.  46  N.  Y.  App.  Div. 
222;  Orvis  v.  Curtiss,  (C.  PI.  Gen.  T.)  12  Misc. 
(N.  Y.)  434;  Smith  v.  Lennon,  (Supm.  Ct.  Gen. 
T.)  14  N.  Y.  Supp.  259;  Jersey  City  First  Nat. 
Bank  v.  Staples,  (Supm.  Ct.  Gen.  T.)  11  N.  Y. 
Supp.  809,  126  N.  Y.  669;  Keogh  v.  Minrath, 
(Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  816;  Trask 
v.  Hazazer,  (N.  Y.  Super.  Ct.  Spec.  T.)  4  N. 
Y  Supp.  635.  Campare  Hackett  v.  Stanley,  14 
Daly  (N.  Y.)  210.  But  see  Oakley  v.  Aspin- 
wall,  2  Sandf.  (N.  Y.)  7. 

Pennsylvania.  —  Krall  v.  Forney,  182  Pa.  St. 
6.  See  also  Waverly  First  Nat.  Bank  v.  Hall, 
150  Pa.  St.  466,  30  Am.  St.  Rep.  823. 

Rhode  Island.  —  Boston,  etc..  Smelting  Co. 
v.  Smith,  13  R.  I.  27,  43  Am.  Rep.  3. 

Tennessee.  —  Polk  v.  Buchanan,  5  Sneed 
(Tenn.)  721. 

Wisconsin. — See  Cooper  -.Tappan,  9  Wis.  361. 

1.  Must  Be  Bona  Fide  Loan.  —  In  re  Francis, 
2  Sawy.  (U.  S.)  286,  9  Fed.  Cas.  No.  5,031. 
See  also  supra,  this  subsection,  Contract  Be- 
tween Partners  —  Subpartner  ships. 

2.  See  Mollwo  v.  Court  of  Wards,  L.  R.  4  P. 
C.  419;  Pooley  v.  Driver,  5  Ch.  D.  458;  Bade- 
ley  v.  Consolidated  Bank,  34  Ch.  D.  536.  And 
see  supra,  this  division  of  this  subsection,  In- 
tention of  Parties. 

3.  Bights  and  Powers  of  Alleged  Lender  Ma- 
terial—  California.  —  Kennedy,  etc.,  Lumber 
Co.  v.  Taylor,  (Cal.  1892)  31  Pac.  Rep.  1122. 


Massachusetts.  —  Pratt  v.  Langdon,  12  Allen 
(Mass.)  544. 

Michigan.  —  Purvis  v.  Butler,  87  Mich.  259. 

Minnesota. — Stern  v.  Harris,  40  Minn.  209. 

New  York.  —  Cushman  v.  Bailey,  1  Hill  (N. 
Y.)  526;  Hackett  v.  Stanley.  115  N.  Y.  625; 
Curry  v.  Fowler,  87  N.  Y.  33,  41  Am.  Rep.  343; 
Palliser  v.  Erhardt,  46  N.  Y.  App.  Div. 
222;  Keogh  v.  Minrath,  (Supm.  Ct.  Gen.  T.)  8 
N.  Y.  Supp.  816;  Clift  v.  Barrow,  108  N.  Y. 
187. 

Pennsylvania.  —  Waverly  First  Nat.  Bank  v. 
Hall,  150  Pa.  St.  466,  30  Am.  St.  Rep.  823. 

Wisconsin.  —  Spaulding  v.  Stubbings,  86 
Wis.  255,  39  Am.  St.  Rep.  888;  Rosenfield  v. 
Haight,  53  Wis.  260,  40  Am.  Rep.  770.  See 
also  Upharr.  v.  Hewitt,  42  Wis.  85. 

But  see  In  re  Young,  (1896)  2  Q.  B.  484; 
Haycock  v.  Williams,  54  Ark.  384. 

4.  Waggoner  v.  Creighton  First  Nat.  Bank, 
43  Neb.  84;  Voorhees  v.  Jones.  29  N.  J.  L. 
270;  Orvis  v .  Curtiss,  (C.  PI.  Gen.  T.)  12  Misc. 
(N.  Y.)  434,  157  N.  Y.  657;  Magovern  v.  Rob- 
ertson, 116  N.  Y.  61;  Hackett  v.  Stanley,  115 
N.  Y.  625,  14  Daly  (N.  Y.)  210;  Leggett  v. 
Hyde,  58  N.  Y.  272,  17  Am.  Rep.  244;  Waverly 
First  Nat.  Bank  v.  Hall,  150  Pa.  St.  466,  30 
Am.  St.  Rep.  823;  Spaulding  v.  Stubbings,  86 
Wis.  255,  39  Am.  St".  Rep.  888;  Rosenfield  v. 
Haight,  53  Wis.  260,  40  Am.  Rep.  770.  See 
also  Ellison  v.  Stuart,  2  Penn.  (Del.)  179.  And 
see  infra,  this  section,  Evidence  of  Partnership 
—  Conduct  of  Parties. 

5.  Liability  to  Kepay  Loan  Material  —  Eng- 
land. —  Hollom  v.  Whichelow,  64  L.  J.  Q.  B. 
D.  170. 

Alabama.  —  Smith  v.  Garth,  32  Ala.  368. 

California.  —  Laffan  v.  Naglee,  9  Cal.  662, 
70  Am.  Dec.  678. 

Louisiana.  —  Flower  v.  Millaudon,  6  La.  706. 

Maryland.  —  Thillman  v.  Benton,  82  Md.  74. 

New  York.  —  Benners  v.  Harrison,  19  Barb. 
(N.  Y.)  53;  Jersey  City  First  Nat.  Bank  v. 
Staples.  126  N.  Y.  669,  affirming  (Supm.  Ct. 
Gen.  T.)  11  N.  Y.  Supp.  809;  Curry  v.  Fowler, 
87  N.  Y.  33,  41  Am.  Rep.  343;  Richardson  v. 
Hughitt,  76  N.  Y.  55,  32  Am.  Rep.  267;  Eager 
v.  Crawford,  76  N.  Y.  97;  Orvis  v.  Curtiss, 
(C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  434;  Smith  v. 
Lennon,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
260.  But  see  Oakley  v.  Aspinwall,  2  Sandf. 
(N.  Y.)  7. 

North  Carolina. — Jeter  v.  Burgwyn,  113  N. 
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What  Constitutes  Partnership.  PARTNERSHIP. 


Essential  Elements. 


the  absence  of  such  liability  tends  to  show  a  loan.1  Under  the  old  doctrine 
of  partnership,  contracts  of  this  class  were  almost  invariably  held  to  create  a 
partnership,  at  least  as  to  third  persons;2  and  even  under  the  modern  doc- 
trine, where  nothing  appears  but  the  furnishing  of  money  and  a  sharing  in  the 
profits,  a  partnership  will  be  presumed.3 

ff.  Share  of  Profits  in  Lieu  of  Rent.  —  A  person  receiving  a  share  of  profits  in 
lieu  of  rent  for  the  use  of  property,  either  real  or  personal,  is  not  thereby 
made  a  partner.4  But  the  parties  will  be  deemed  to  be  partners  where  such 
is  their  manifest  intent,  as  where  they  have  stipulated  for  substantially  the 
rights  and  liabilities  of  partners,5  for  the  mere  use  of  property,  as  well  as  the 


Car.  157;  Southern  Fertilizer  Co.  v.  Reams, 
105  N.  Car.  283. 

Pennsylvania.  —  Waverly  First  Nat.  Bank  v. 
Hall,  150  Pa.  St.  466,  30  Am.  St.  Rep.  823. 

Wisconsin,  —  See  Spaulding  v.  Stubbings, 
86  Wis.  255,  39  Am.  St.  Rep.  888. 

1.  Liability  for  Losses  Material.  —  Beauregard 
v.  Case,  91  U.  S.  134;  Mattocks  v.  Rogers,  1 
Hask.  (U.  S.)  547,  16  Fed.  Cas.  No.  9,300; 
Hendy  v.  March,  75  Cal.  566;  Lee  v.  Cravens, 
9  Colo.  App.  272;  Hunter  v.  Conrad,  18  Mont. 
177;  Magovern  v.  Robertson,  40  Hun  (N.  Y.) 
166.  S'je  also  infra,  this  section,  Evidence  of 
Partnet ship  —  Sharing  Profits  and  Losses.  But 
see  Oakley  v.  Aspinvvall,  2  Sandf.  (N.  Y.)  7. 

2.  Rule  under  Former  Doctrine.  —  See  supra, 
this  subsection,  Sharing  Profits  —  Former 
Doctrine. 

Rule  Probably  Adopted  to  Save  Transaction  from 
Usury  Laws.  —  See  Lindley  on  Partnership  (4th 
ed.)  22;  Boston,  etc.,  Smelting  Co.  u.  Smith, 
13  R.  I  31,  43  Am.  Rep.  3. 

3.  Presumption  under  Modern  Doctrine.  — 
Corey  v.  Cadwell,  86  Mich.  570,  Wells  v.  Bab- 
cock,  56  Mich.  276;  Hackett  v.  Stanley,  115 
N.  Y.  625,  26  N.  Y.  St.  Rep.  693,  affirming  14 
Daly  (N.  Y.)  210;  Clift  v.  Barrow,  108  N.  Y. 
187;  Newbrau  v.  Snider,  1  W.  Va.  153,  88  Am. 
Dec.  667;  Lawton  Saw  Co.  v.  Machum,  2  N. 
Bruns.  Eq.  Rep.  112.  See  also  infra,  this 
section,  Evidence  of  Partnership  —  Sharing 
Profits  and  Losses. 

In  such  case,  the  simple  fact  that  the  partner 
who  advances  the  capital  charges  interest  on 
it  cannot  change  the  relation  of  partnership 
to  that  of  creditor  and  debtor.  Southern 
Fertilizer  Co.  v.  Reams,  105  N.  Car.  283. 

4.  Profits  in  Lieu  of  Rent  —  England.  — 
French  v.  Styring,  2  C.  B.  N.  S.  366,  89  E.  C. 
L.  366. 

Canada.  —  Great  Western  R.  Co.  v.  Preston, 
etc.,  R.  Co.,  17  U.  C.  Q.  B.  477;  Hawley  v. 
Dixon,  7  U.  C.  Q.  B.  218. 

United  States.  —  May  v.  International  L.  & 
T.  Co.,  63  U.  S.  App.  773,  92  Fed.  Rep.  445. 

Alabama.  —  McDonnell  v.  Battle  House  Co., 
67  Ala.  90,  42  Am.  Rep.  99;  Dillard  v.  Scruggs, 
36  Ala.  670;  Pulliam  v.  Schimpf,  100  Ala.  362. 

California.  —  Vanderhurst  v.  De  Witt,  95 
Cal.  57;  Quackenbush  v.  Sawyer,  54  Cal.  439; 
Wheeler  v.  Farmer,  38  Cal.  203;  Nofsinger  v. 
Goldman,  122  Cal.  609. 

Connecticut.  —  Morgan  v.  Farrel,  58  Conn. 
413,  18  Am.  St.  Rep.  282. 

Florida.  —  Webster  v.  Clark,  34  Fla.  649,  43 
Am.  St.  Rep.  217. 

Illinois.  —  Smith  v.  Vanderburg,  46  III.  34; 
Parker  v.  Fergus,  43  111,  437. 

Indiana.  —  Keiser  v.  State,  58  Ind.  379. 
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Iowa.  —  Reed  v.  Murphy,  2  Greene  (Iowa) 
574- 

Kentucky.  —  Fuqua  v.  Massie,  95  Ky.  387; 
Russell  v.  Gray,  4  Ky.  L.  Rep.  619. 

Maine.  —  Chapman  v.  Eames,  67  Me.  452; 
Bridges  v.  William  C.  Sprague,  etc.,  Iron  Co., 
57  Me.  543,  99  Am.  Dec.  788;  Thompson  v. 
Snow,  4  Me.  264,  16  Am.  Dec.  263. 

Massachusetts.  —  Holmes  v.  Old  Colony  R. 
Corp.,  5  Gray  (Mass.)  58;  La  Mont  v.  Fullam, 
133  Mass.  583;  Cornell  v.  Dean,  105  Mass. 
435- 

Michigan.  —  Thayer  -'.  Augustine,  55  Mirh. 
187,  54  Am.  Rep.  361;  Beecher  v.  Bush,  45 
Mich.  188,  40  Am.  Rep.  465. 

Missouri.  —  A.  N.  Kellogg  Newspaper  Co. 
v.  Farrell,  88  Mo.  594. 

New  Jersey.  —  Perrine  v.  Hankinson,  11  N. 
J.  L.  181;  Warwick  v.  Stockton,  55  N.  I.  Eq. 
61;  Oscillating  Carousal  Co.  v.  McCool,  (N.  J. 
1896)  35  Atl.  Rep.  585. 

New  Mexico. — Wormser  v.  Lindauer,  9  N. 
Mex.  23. 

New  York.  —  Heimstreet v.  Howland,  5  Den. 
(N.  Y.)  68;  Pinckney  v.  Keyler,  4  E.  D.  Smith 
(N.  Y.)4&9;  Dake  v.  Butler,  (Supm.  Ct.  Spec. 
T.)  7  Misc.  (N.  Y.)  302;  W.  D.  Wilson  Print- 
ing Ink  Co.  v.  Bowker,  (C.  PI.  Gen.  T.)  16  N. 
Y.  Supp.  523,  27  Abb.  N.  Cas.  (N.  Y.)  153; 
Conklin  v.  f  uthill.  (Supm.  Ct.  Gen.  T.)  10  N. 
Y.  St.  Rep.  624.  But  see  Leggett  v.  Hyde,  5S 
N.  Y.  272,  17  Am.  Rep.  244,  affirming  I  Thomp. 
&  C.  (N.  Y.)4i8. 

Ohio.  —  Johnson  v.  Miller,  16  Ohio  431. 

Pennsylvania. — Brown  v.  Jaquette,  94  Pa. 
St.  113,  39  Am.  Rep.  770. 

South  Carolina.  —  Pierson  v.  Steinmyer,  4 
Rich.  L.  (S.  Car.)  319. 

Tennessee.  —  Bell  v.  Hare,  12  Heisk.  (Tenn.) 
615. 

Texas.  —  Emberson  v.  McKenna,  4  Tex. 
App.  Civ.  Cas.,  §  94. 

Vermont.  —  Felton  v.  Deall,  22  Vt.  170,  54 
Am.  Dec.  61;  Tobias  v.  Blin,  21  Yt.  514. 

Virginia.  —  Bowyer  v.  Anderson,  2  Leigh 
(Va.)  554;  Robinson  v.  Allen,  85  Va.  726. 

Washington.  —  Z.  C.  Miles  Co.  v.  Gordon,  8 
Wash.  442. 

5.  When  Deemed  Partners —  United  States. — 
Tibbatts  v.  Tibbatts,  6  McLean  (,U.  S.)  80. 

Georgia.  —  Buckner  v.  Lee,  8  Ga.  289;  Powell 
v.  Moore,  79  Ga.  524. 

Illinois.  —  Freeman  v.  Gordon,  59  111.  App. 
189;  Freeman  v.  Exchange  Bank,  59  111.  App. 
197;  Bailey  v.  Ferguson,  39  111.  App.  91. 

Kentucky.  —  Mattingly  v.  Stone,  (Ky.  1S96) 
35  S.  W.  Rep.  921. 

Missouri.  —  Brownlee  v.  Allen,  21  Mo.  123; 
Morgan  v.  Allen,  21  Mo.  127. 
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property  itself,  may  be  contributed  as  a  partner's  capital.1  The  right  to  con- 
trol or  direct  the  business  is  an  important  consideration.2  That  the  alleged 
lessor  contributed  capital  to  the  business  to  be  conducted  on  the  leased 
premises,  tends  strongly  to  show  that  the  transaction  was  a  partnership  rather 
than  a  lease.3  A  stipulation  by  the  lessor  to  bear  part  of  the  losses  or 
expenses  tends  to  show  a  partnership,  while  the  absence  of  such  liability 
tends  to  show  the  contrary.4  Under  the  former  doctrine,  agreements  of  this 
class  were  frequently  held  to  create  a  partnership  as  to  third  persons,5  and 
under  the  modern  doctrine,  in  the  absence  of  further  evidence  as  to  the 
actual  intent  of  the  parties,  a  partnership  will  be  presumed.6 

gg.  Fixed  Sum  as  Compensation.  —  One  who  receives  a  fixed  sum,  not  depend- 
ent upon  profits,  as  a  compensation  for  services  rendered,  interest  on  money 
loaned,  or  rent  for  the  use  of  property,  is  not  a  partner.7  Such  a  case  is 
simply  one  of  debtor  and  creditor,  without  any  elements  of  a  partnership. 
There  is  obviously  no  sharing  of  profits,  either  as  common  owners  or 
otherwise. 

hh.  Statutory  Provisions.  —  In  several  jurisdictions,  statutes  exist  expressly 
declaring  that  persons  who  share  the  profits  of  a  business  under  one  or  more 
of  the  circumstances  just  enumerated  are  not  for  that  reason  alone  partners.8 


New  Mexico.  —  Willey  v.  Renner,  8  N.  Mex. 
641. 

New  York.  —  Catskill  Bank  v.  Gray,  14  Barb. 
(NT.  Y.)47i;  Penny  v.  Black,  9  Bosw.  (N.  Y.) 
310;  Cushman  v.  Bailey,  1  Hill  (N.  Y.)  526. 

Pennsylvania.  —  Merrall  v.  Dobbins,  169  Pa. 
St.  480. 

Wisconsin.  —  Wood  v.  Beath,  23  Wis.  254. 

1.  See  infra,  ihis  section,  Common  Stock  or 
Capital;  infra,  this  title.  Firm  Capital —  What 
May  Be  Contributed . 

2.  Control  of  Business  Material  Consideration.  — 
Nofsinger  v.  Goldman,  122  Cal.  609;  Smith  v. 
Yanderburg,  46  111.  34;  Warwick  v.  Stockton, 
55  N.  J.  Eq.  61;  Wormser  v.  Lindauer,  9  N. 
Mex.  23.  See  also  infra,  this  section,  Evidence 
of  Partnership  —  Conduct  of  Parties.  Compare 
Parker  v.  Fergus,  43  [11.  437. 

3.  Contribution  of  Capital  Material.  —  Freeman 
v.  Gordon,  59  111.  App.  189;  Everett  v.  Coe,  5 
Den.  (N.  V.)  180;  Hull  v.  Barth,  37  N.  Y.  App. 
Div.  359.  And  see  infra,  this  section,  Evi- 
dence of  Partnership  —  Common  Stock  or  Capital. 

4.  Liability  for  Losses  Material.  —  Leavitt  v. 
Windsor  Land,  etc.,  Co.,  (C.  C.  A.)  54  Fed. 
Rep.  439;  Brownlee  v.  Allen,  21  Mo.  123.  See 
also  Merrall  v.  Dobbins.  169  Pa.  St.  480.  And 
see  infra,  this  section,  Evidence  of  Partnership 
—  Sharing  Profits  and  Losses. 

6.  Rule  under  Former  Doctrine.  —  See  supra, 
this  subsection,  Sharing  Profits  —  Former  Doc- 
trine —  Applications  of  Rule. 

6.  Presumption  under  Modern  Doctrine.  —  See 
infra,  this  section,  Evidence  of  Partnership . 
See  also  Fouke  v.  Brengle,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  519;  Galveston,  etc.,  R. 
Co.  v.  Arispe,  5  Tex.  Civ.  App.  611;  Galveston, 
etc.,  R.  Co.  v.  Davis.  4  Tex.  Civ.  App.  468; 
Wood  v.  Beath,  23  Wis.  254. 

7.  Compensation  Independent  of  Profits  —  United 
Stales.  —  Swann  v.  Sanborn,  4  Woods  (U.  S.) 
625,  23  Fed.  Cas.  No.  13,675;  Moore  v.  Walton, 
9  Nat.  Bankr.  Reg.  402,  17  Fed.  Cas.  No.  9,779; 
Mattocks  v.  Rogers,  1  Hask.  (U.  S.)  547,  16 
Fed.  Cas.  No.  9.300. 

Alabama.  —  Dillard  v.  Scruggs,  36  Ala.  670. 
Colorado.  —  See  Mason  v.  Sieglitz,  22  Colo. 
320. 
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Georgia.  — Thornton  v.  George,  ro8  Ga.  9. 

Illinois.  —  Parker  r.  Fergus,  43  111.  437.  See 
also  Allen  v.  Hudson,  78  111.  App.  376;  Newlin 
v.  Bailey,  15  111.  App.  199. 

Louisiana.  —  Brower  v.  Creditors,  11  La. 
Ann.  117.  See  also  Mcllvaine  v.  Armfield,  5 
La.  Ann.  302. 

Massachusetts.  —  Buck  v.  Dowley,  16  Gray 
(Mass.)  555;  Wall  v.  Balcom,  9  Gray  (Mass.) 
92.    .    .  ' 

Michigan.  — Oliver  v.  Perkins,  92  Mich.  304. 

Mississippi.  ■ — Bacot  v.  Hazlehurst  Lumber 
Co.,  (Miss.  1898)  23  So.  Rep.  481. 

Missouri.  —  Pometoy  v.  Sigerson,  22  Mo. 
177- 

Nevada.  —  Mears  v.  James,  2  Nev.  342; 
Jones  v.  O'Farrel,  1  Nev.  354. 

New  Jersey.  —  Clayton  v.  Davett,  (N.  J.  1897) 
38  Atl.  Rep.'  308. 

New  York.  —  Peyser  v.  Halsted,  (Supm.  Ct. 
Spec.  T.)  5  N.  Y.  Supp.  827. 

North  Carolina.  —  Covington  v.  Leak,  88  N. 
Car.  133. 

Ohio.  —  Johnson  v.  Miller,  16  Ohio  431; 
Merchants'  Nat.  Bank  v.  Standard  Wagon  Co., 
10  Ohio  Dec.  81. 

Pennsylvania.  —  Page  v.  Simpson,  188  Pa. 
St.  393;  Dale  v.  Pierce,  85  Pa.  St.  474. 

Tennessee.  —  Norment  v.  Hull,  I  Humph. 
(Tenn.)  320. 

Wisconsin .  —  Cooper  v.  Tappan,  9  Wis.  361. 

An  agreement  by  a  partnetship  to  pay  lo  a 
third  person  a  certain  sum  per  thousand  feet 
on  timber  manufactured  by  the  firm,  in  con- 
sideration of  the  latter  indorsing  the  film's 
paper  to  an  amount  not  exceeding  a  sum  speci- 
fied, does  not  make  such  third  person  a  mem- 
ber of  the  partnership.  Page  v.  Simpson,  188 
Pa.  St.  303. 

8.  Provisions  of  Statutes  —  Pennsylvania  — 

Profits  in  Lieu  of  Interest —  Writing  Required. 
—  Wessels  v.  Weiss,  166  Pa.  St.  490;  Hart  v. 
Kelley,  83  Pa.  St.  286;  Eshleman  v.  Harnish, 
76  Pa.  St.  97;  Irwin  v.  Bid  well,  72  Pa.  St.  244. 
See  also  Poundstone  v.  Hamburger,  139  Pa. 
St.  319. 

Profits  in  Lieu  of  Wages.  —  Pepp.  &  L.  Dig. 
Laws  Pa.  (1894),  p.  3402,  §  17.    See  also  Ed- 
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3.  Evidence  of  Partnership  —  a.  In  General.  —  The  existence  of  a  pat  trier- 
ship  is  to  be  proved  like  any  other  fact  by  any  competent  evidence  and  subject  to 
the  usual  rules  of  evidence.1  The  question  what  contracts  create  a  partnership 
has  already  been  treated.2  Proof  of  such  a  contract  is,  of  course,  proof  of 
partnership.  As  hereinbefore  seen,  the  ultimate  fact  to  be  proved  is  a  com- 
mon ownership  or  joint  proprietorship  of  a  business  and  its  profits.  Any  evi- 
dence having  a  legitimate  tendency  to  explain  the  nature  and  ground  of  profit 
sharing  is  admissible  as  tending  to  prove  or  disprove  partnership.3 

b.  As  Between  Partners  and  as  to  Third  Persons. —A  person 
alleging  partnership  between  himself  and  other  persons  is  held  to  a  stricter 
degree  of  proof  than  when  the  question  arises  as  between  alleged  partners 
and  third  persons.4  as  partners  are  presumed  to  have  the  means  of  proving 
their  own  partnership.5  A  partnership  between  third  persons  may,  of  course, 
be  proved  in  the  same  manner  as  a  partnership  is  proved  between  the  partners 
themselves;6  but  as  a  stranger  has  not  the  same  means  of  knowledge,  he  is 
not  held  to  the  same  strictness  of  proof  as  in  establishing  his  own  partner- 
ship.7 Thus,  much  is  admissible  to  establish  a  partnership  in  favor  of  third 
persons  which  would  be  wholly  inadmissible  to  prove  a  partnership  inter  se,H 
and  much,  if  not  most,  of  that  which  would  be  equally  admissible  for  either 
purpose,  such  as  acts  of  the  parties,  will  have  much  more  decisive  weight  and 
significance  to  prove  a  partnership  against  defendants  than  to  prove  the  like 
partnership  in  their  favor  if  plaintiffs.9    So  a  third  person  seeking  to  hold  one 


wards  v.  Tracy,  62  Pa.  St.  374;  Dale  v.  Pierce, 
85  Pa.  St.  474. 

North  Carolina  —  Profits  in  Lieu  of  Rent.  — 
Code  N.  Car.  (1883).  g  1744. 

England.  —  Bovill's  Act  provides  for  the  more 
common  cases  (28  and  29  Vict.,  c.  86).  Though 
repealed,  it  is  substantially  re-enacted  in  the 
Partnership  Act  1890  (53  and  54  Vict.,  c.  39). 

1.  Evidence. — -See  Hudson  v.  Simon,  6  Cal. 
453;  State  v.  Penman,  2  Desaus.  (S.  Car.)  1. 

Proving  Continuance  of  Partnership.  —  Allcott 
v.  Strong,  9  Cush.  (Mass.)  323. 

2.  See  supra,  this  section,  Essential  Elements 
—  Sharing  Profits;  Tests  of  Partnersliip. 

3.  The  Fact  that  the  Business  Is  Carried  On  in 
the  Names  of  the  Persons  by  Whom  It  Is  Conducted 
raises  a  presumption  that  it  is  their  business. 
Ratzer  v.  Ratzer,  28  N.  J.  Eq.  136. 

A  Certificate  of  Partnership  hied  in  compliance 
with  a  statute  is  admissible.  Mortimer  v. 
Marder,  93  Cal.  172;  Milligan  v.  Butcher,  23 
Neb.  683;  Schneider  v.  Patterson,  38  Neb.  C80. 
See  also  Caldwell  v.  Accident  Ins.  Co.  of  North 
America,  24  Can.  Sup.  Ct.  263. 

The  Return  of  a  Sheriff  on  a  summons  that  he 
had  served  it  on  one  Pendleton,  one  of  the 
partners  and  associates  of  the  company,  has 
been  held  to  be  prima  facie  evidence  that 
Pendleton  was  such  partner  and  associate. 
Wilson  v.  Spring  Hill  Quartz  Min.  Co.,  10 
Cal.  445. 

A  Fraudulent  Combination  between  two  per- 
sons, to  cover  up  the  property  of  one  of  them 
from  his  creditors,  does  not  tend  to  prove  a 
partnership.  Thomas  v.  Moore,  71  Pa.  St. 
193,  2  W.  N.  C.  (Pa.)  206  To  the  same  effect 
see  Douglass  v.  Frame,  Hill  &  D.  Supp.  (N. 
Y.)45- 

The  Publication  of  a  Notice  of  Retirement  of  a 

member  from  a  firm  is  admissible  in  evidence 
to  prove  actual  retirement  therefrom.  Peyser 
v.  Myers,  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
736.  63  Hun  (N.  Y.)  634. 

Judgments  as  Evidence  of  Partnership.  —  See 
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Central  R.,  etc.,  Co.  v.  Smith,  76  Ala.  572,  52 
Am.  Rep.  353;  Ellis  v.  Jameson,  17  Me.  235; 
Burgess  v.  Lane,  3  Me.  165;  Dutton  v.  Wood- 
man, 9  Cush.  (Mass.)  255,  57  Am.  Dec.  46; 
Degraff  v.  Hovey,(Supm  Ct.  Gen.  T.)  16  Abb. 
Pr.  (N.  Y.)  120;  Marks  v.  Sigler,  3  Ohio  St. 
358.    And  see  generally  the  title  Records. 

Evidence  of  Intent.  —  Macy  v.  Combs,  15  Ind. 
469,  77  Am.  Dec.  103;  Griffin  v.  Carr,  21  N.  Y. 
App.  Div.  51. 

Must  Implicate  All.  —  Evidence  to  be  sufficient 
to  establish  a  partnership  should  affect  or  im- 
plicate all  the  parties  whom  it  is  sought  to 
charge  as  partners.  McMullan  v.  Mackenzie, 
2  Greene  (Iowa)  368. 

4.  Proof  by  Partners.  —  Chisholm  v.  Cowles, 
42  Ala.  179;  Robinson  v.  Green,  5  Harr.  (Del.) 
115;  Deputy  v.  Harris,  1  Marv.  (Del.)  100; 
Walker  v.  Matthews,  58  111.  196,  Heise  v. 
Barth,  40  Md.  266;  Lockridge  v.  Wilson,  7  Mo. 
560;  McGregor  v.  Cleveland,  5  Wend.  (N.  Y  ) 
477.  See  also  Maunsell  v.  Willeti,  36  La.  Ann. 
322. 

Where  a  firm  sues  on  a  note  specially  in- 
dorsed to  it,  no  more  strict  proof  is  required 
of  the  partnership  than  of  any  other  essential 
fact.    Clatk  v.  Kensell,  Wright  (Ohio)  4S0. 

6.  2  Greenleaf  on  Evidence  (14th  ed.),  g  483; 
Ellison  v.  Stuart,  2  Penn.  (Del.)  179;  Gray  v. 
Gibson,  6  Mich.  300;  Halliday  v.  McDougall. 
22  Wend.  (N.  Y.)  264. 

6.  Proof  by  Third  Persons.  —  Gray  v.  Gibson, 
6  Mich.  300. 

7.  Daugherty  v.  Heckard,  189  111.  247;  Gray 
v.  Gibson,  6  Mich.  300;  Rosenbaum  v.  Howard. 
69  Minn.  41;  Campbell  v.  Hood,  6  Mo.  211; 
Bissell  v.  Warde,  129  Mo.  439;  Halliday  v. 
McDougall,  22  Wend.  (N.  Y.)  264;  Furber  v. 
Carter,  11  Humph.  (Tenn.)  271. 

8.  Gray  v.  Gibson,  6  Mich.  300.  See  also 
infra,  (his  subsection.  Contract  or  Articles  of 
Partnership. 

9.  Position  as  Plaintiffs  and  Defendants.  — 
Humphries  v.  McCraw,  5  Ark.  61;  Stanchfield 
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liable  as  a  partner  need  not  prove  an  actual  partnership,  but  it  is  sufficient  to 
show  a  liability  as  partner  by  estoppel  by  holding  out.1 

c.  Burden  of  Proof.  — ■  The  burden  of  proof  is  upon  the  party  relying 
on  the  existence  of  a  partnership,  unless  in  the  particular  case  the  burden  is 
shifted  by  the  state  of  the  pleadings.2  The  weight  of  evidence,  however, 
may  shift  during  the  trial,  and  a.  prima  facieca.se  must  be  rebutted.3  Per- 
sons dealing  with  a  firm  as  such  are  estopped  to  deny  partnership.4 

d.  Contract  or  Articles  of  Partnership.  —  The  best  evidence  of  the 
existence  of  a  partnership  is  the  contract  creating  it.5  Evidence  of  the  sur- 
rounding circumstances  is  admissible  upon  the  construction  of  the  contract  to 
show  the  intention  of  the  parties.6  If  proof  of  the  contract  is  not  within 
reach,  it  may  be  proved  by  evidence  of  other  facts  from  which  the  existence 
of  a  partnership  contract  may  be  inferred.7    The  law  does  not  require,  in  any 


v.  Palmer,  4  Grsene  (Iowa)  23;  Gray  v.  Gibson, 
6  Mich.  300;  Rosenoaum  v.  Howard,  69 
Minn.  41. 

1.  Partnership  by  Ho'ding  Out.  —  Ellison  v. 
Stuart,  2  Penn.  (Del.)  179;  Deputy  v.  Harris, 
I  Marv.  (Del  )  100;  Hancock  v.  Hintrager,  60 
Iowa  374;  Riinel  v.  Hayes,  83  Mo.  200;  Gates 
v.  Watson,  54  Mo.  585  ;  Halliday  v.  McDougall, 
22  Wend.  (N.  Y.)  264;  Reber  v.  Columbus 
Mach.  Mfg.  Co.,  12  Ohio  St  175.  See  also 
infra,  this  section.  Partnership  by  Estoppel  or 
Holding  Our. 

2.  Burden  of  Proof  —  United  States.  —  Wood- 
ward v.  Sutton,  1  Cranch  (C.  C.)35i;  Eichel 
v.  Sawyer,  44  Fed.  Rep.  845. 

Alabama.  —  Hunley  v.  Lang,  5  Port.  (Ala.) 
154;  Findlay  v.  Stevenson,  3  Stew.  (Ala.)  48; 
Smith  v.  Davis,  2  Stew.  (Ala.)  224;  Smith  v. 
Davis,  2  Stew.  (Ala.)  224;  Smith  v.  Hunt,  2 
Stew.  (Ala.)  222;  Guice  v.  Thornton,  76  Ala. 
466;  Bell  v.  Rhea,  1  Ala.  83;  Kenan  v.  Starke, 
6  Ala.  773;  Deating  v.  Smith,  4  Ala.  432;  Bell 
v.  Crosby,  4  Ala.  575. 

California.  — Smith  7/.  Moynihan,  44  Cal.  53. 

Colorado.  —  Hobson  v.  Porter,  2  Colo.  28. 

Illinois. —  De  St.  Aubin  v.  Laskin,  74  111. 
App.  455- 

Indiana. — Tomlinson  v.  Collett,  3  Blackf. 
(Ind.)  436;  Henshaw  v.  Root,  60  Ind.  220; 
Graham  v.  Hen'derson,  35  Ind.  195;  Rees  v. 
Simons,  10  Ind.  82. 

Iowa.  —  Byingtonz/.  Wood  ward,  9  Iowa  360. 

Louisiana.  —  Maunsell  v.  Willett,  36  La. 
Ann.  322. 

Massachusetts.  —  Howe  v.  Thayer,  17  Pick. 
(Mass.)  91. 

Michigan.  —  Campbell  v.  Sherman,  49  Mich. 
534- 

Minnesota.  —  Stickney  v.  Smith,  5  Minn.  486. 

Mississippi. — Cojk  v.  Martin,  5  Smed.  & 
M  (Miss.)  379. 

Nebraska.  —  Walgainood  v.  Randolph,  22 
Neb.  493. 

New  York.  —  Kelly  v.  Devlin,  47  N.  Y.  Super. 
Ct.  555. 

Ohio.  —  Clark  v.  Kensell,  Wright  (Ohio)  480. 

Oregon.  —  As!  ley  v.  Williams,  17  Oregon  441. 

Pennsylvania.  —  Hallstead  v.  Coleman,  143 
Pa.  St.  353,  29  W.  N.  C.  (Pa.)  129. 

South  Carolina.  — State  v.  Penman,  2  Desaus. 
(S.  Car.)  1. 

For  the  General  Rules  as  to  burden  of  proof, 
see  the  title  Burden  of  Proof,  vol.  5.  p.  21. 

3.  Weight  of  Evidence  May  Shift.  —  CI  at  k  v. 
Jones,  87  Ala.  471;  Rugely  v.  Gill,  15  La.  Ann. 
509;  Perkins  v.  Perkins,  3  Gratt.  (Va.)  34S. 


4.  Estoppel  to  Deny  Partnership.  —  Wise  v. 
Williams,  72  Cal.  544. 

5.  Contract   Admissble  and  Best  Evidence  — 

United  States.  —  Earle  v.  Art  Library  Pub.  Co., 
qS  Fed.  Rep.  548. 

Alabama  —  Guice  v.  Thornton,  76  Ala.  466; 
Couch  v.  Woodruff,  63  Ala.  466. 

Georgia.  —  Pursley  v.  Ramsey,  31  Ga.  403. 
Indiana.  — Strecker  v.  Conn,  90  Ind.  469. 
Maryland.  —  Fletcher  v.  Pullen,  70  Md.  205, 
14  Am.  St.  Rep.  355. 

Nebraska.  —  Shriver  v.  McCloud,  20  Neb. 
474     But  see  Metcalf  v.  Bockoven,  42  Neb. 

590-  1 

New  York. —  Manhattan  Brass  Mfg.  Co.  v. 
Sears,  1  Sweeny  (N.  Y.)  426;  Avery  v.  Wheat, 
83  N.  Y.  610,  11  N.  Y.  Wkly.  Dig.  250. 

North  Carolina.  —  Hunn  v.  McKee,  4  Ired. 
L.  (26  N.  Car.)  475. 

Pennsylvania.  —  Gihbs's  Estate,  157  Pa.  St. 
59.    See  also  Tams  v.  Hitner,  9  Pa.  St.  441. 

South  Carolina.  — State  v.  Penman,  2  Desaus. 
(S.  Car.)  1. 

Texas.  —  Gross  v.  Hays,  73  Tex.  515. 
Virginia.  —  Perkins   v.    Perkins,    3  Gratt. 
(Va.)  348. 

Washington.  —  Ottison  v.  Edmonds,  15 
Wash.  362;  Willamette  Casket  Co.  v.  McGold- 
rick,  10  Wash.  229. 

An  unsigned  partnership  agreement  whose 
execution  had  been  requested  and  refused  is 
inadmissible.  Detemple  v.  Mitchell,  (Colo. 
App.  1900)  61  Pac.  Rep.  434. 

An  agreement  showing  the  relations  between 
the  defendants  in  another  matter  is  properly 
excluded.  Kimball  v.  Longstreet,  174  Mass. 
487. 

An  Agreement  for  the  Formation  of  a  Limited 
Partnership,  executed  under  the  laws  of  another 
state,  but  not  recorded  so  as  to  become  effect- 
ual for  the  purpose  designed,  has  no  tendency 
to  prove  an  actual  general  partnership  be- 
tween the  persons  named  in  it,  in  the  absence 
of  extrinsic  evidence  to  show  that  they  had 
actually  entered  into  business  as  partners. 
Gray  v.  Gibson,  6  Mich.  300. 

6.  Surrounding  Circumstances.  —  Adam  v. 
Newbigging,  13  App.  Cas.  316:  Couch  v. 
Woodruff,  63  Ala.  466;  Lee  v.  Cravens,  9  Colo. 
App.  272;  National  Surety  Co.  v.  Townsend 
Brick,  etc.,  Co.,  176  III.  156;  Van  Tassel  v. 
Williams,  76  Hun  (N.  Y.)  503;  Adee  v.  Cornell, 
25  Hun  (N.  Y.)  78.  See  also  Beall  v.  Poole, 
27  Md.  645;  Wilcox  v.  Matthews,  44  Mich.  192. 

7.  For  particular  instances,  see  succeeding 
divisions  of  this  subsection. 
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case,  that  a  partnership  shall  be  evidenced  in  writing  or  be  proved  by  an 
express  parol  agreement  to  that  effect,  but  it  may  be  inferred  from  the  acts 
and  conduct  of  the  parties.  Circumstantial  evidence  is  sufficient.1  Parol 
evidence  is  inadmissible  to  contradict  or  vary  a  written  contract  of  partnership 
as  between  the  parties  thereto,2  but  third  persons  are  not  bound  thereby  and 
may  show  by  any  competent  evidence  who  are  the  real  owners  and  partners 
in  the  business.3  But  the  partners  themselves  must  produce  the  written 
agreement,  and  cannot  prove  its  contents  by  parol  without  accounting  for  its 
absence.4  No  written  articles  of  partnership  need  be  shown,  either  as  between 
partners  or  as  to  third  persons,  until  their  existence  is  proved.5 

e.  Sharing  Profits  and  Losses —  (i)  Sharing  Both  Profits  and  Losses. 
—  An  agreement  to  share  both  the  profits  and  the  losses  or  expenses  of  a 
business  has  been  held  in  some  cases  to  be  conclusive  evidence  of  a  partner- 
ship;6 and  certainly  where  such  an  agreement  has  been  proved,  the  parties 
have  usually  been  held  to  be  partners,  many  cases  referring  to  such  a  contract 
as  the  test  of  partnership  or  the  type  of  a  partnership  agreement.7  Under 


1.  Circumstantial  Evidence  Sufficient.  —  Gilpin 
v.  Temple,  4  Harr.  (Del.)  190;  Kelleher  v.  Tis- 
dale,  23  III.405;  Loucks  v.  Paden,  63  111.  App. 
545:  Henshaw  v.  Root,  6  Ind.  220;  Wallace 
v.  Berger,  14  Iowa  183;  Hadden  v.  Shortridge, 
27  Mich.  212;  Pfeifer  v.  Chamberlain,  52  Miss. 
89;  Randel  v.  Yales,  48  Miss.  685;  Schneider 
v.  Patterson.  38  Neb.  680;  Rogers  v.  Murray, 
no  N.  Y.  658,  18  N.  Y.  St.  Rep.  59S.  And  see 
infra,  this  subsection,  Conduct  of  Parties. 

2,  Parol  Evidence.  —  Brigham  v.  Clark,  100 
Mass.  430;  Bishop  v.  Austin,  66  Mich.  515. 

3.  See  the  tiile  Parol  Evidence,  vol.  2r,  p. 
1 103. 

Parol  Admissible  in  Third  Person's  Favor, 
Though  Contract  Written  and  No  Notice  to  Pro- 
duce —  United  States.  —  American  Credit  In- 
demnity Co.  v.  Wood,  73  Fed.  Rep.  8:,  38  U. 
S.  App.  583;  In  re  Warren,  2  Ware  (U.  S.)  322, 
29  Fed.  Cas.  No.  17,191. 

Alabama.  —  Griffin  v.  Doe,  12  Ala.  783.  Con- 
tra, Thornton  v.  Kerr,  6  Ala.  823. 

California. — See  Crawford  v.  Independent 
Stove  Pipe  Works,  83  Cal.  629. 

Illinois.  —  See  Daugherty  v.  Heckard,  189 
111.  239,  affirming  89  111.  App.  544. 

Louisiana.  —  Villa  v.  Jonte,  17  La.  Ann.  9. 

Maine.  —  Bryer  v.  Weston,  16  Me.  261;  Gil- 
bert v.  Whidden,  20  Me.  367.  But  see  Thomas 
v.  Harding,  8  Me.  4  17. 

Michigan.  —  See  Bishop  v.  Austin,  66  Mich. 
515-  , 

Minnesota  —  McEvoy  v.  Bock,  37  Minn.  402. 

Missouri,  —  Dixon  v.  Hood,  7  Mo.  414,  38 
Am.  Dec.  461;  King  7).  Ham,  4  Mo.  275. 

New  Hampshire.  —  Field  v.  Tenney,  47  N. 
H.  513. 

North  Carolina.  —  Dail  v.  Sugg,  85  N.  Car. 
104;  Brem  v.  Allison,  68  N.  Car.  412;  Oates 
v.  Kendall,  67  N.  Car.  241. 

Pennsylvania.  —  Widdifield  v.  Widdifield,  2 
Binn.  (Pa.)  245;  Edwards  v.  Tracy,  62  Pa. 
St.  374- 

Vermont.  —  Cutler  v.  Thomas,  25  Vt.  73, 
But  see  Hastings  v.  Hopkinson,  28  Vt.  108. 

4,  Partners  Must  Produce  Agreement.  —  Perry 
v.  Randolph,  6  Smed.  &  M  (Miss.)  335;  Bon- 
naffe  v.  Fenner.  6  Smed.  &  M.  (Miss.)  212,  45 
Am.  Dec.  278;  Cochran  v.  Perry,  8  VV.  &  S. 
(Pa.)  262;  Hastings  v.  Hopkinson,  2S  Vt  108; 
Cutler  v.  Thomas,  25  Vt.  73. 
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5.  Preliminary  Proof  of  Existence  of  Articles.  — 

Frankenstein  v.  North,  79  111.  App.  669;  Van 
Housen  v.  Copeland,  79  III.  App.  139;  Mc- 
Gregor v.  Cleveland,  5  Wend.  (N.  Y.)  477; 
Forbes  v.  Davison,  n  Vt.  660. 

6.  View  that  Evidence  Is  Conclusive.  —  Scott  v. 
Campbell.  30  Ala.  728;  Emanuel  v.  Draughn, 
14  Ala.  303;  Cooley  v.  Broad,  29  La.  Ann.  345, 
29  Am.  Rep.  332;  Smith  v.  Walker,  57  Mich. 
457;  Choteau  v.  Raitt,  20  Ohio  132;  Brown 
v.  Higginboiham,  5  Leigh  (Va.)  585,  27  Am. 
Dec.  618. 

7.  Usually  Held  to  Constitute  Partnership  — 

England.  —  Gilpin  v.  Enderbey,  5  B.  &  Aid. 
954,  7  E.  C.  L.  314;  Bond  v.  Pittard,  3  M.  & 
W.  357- 

United  States.  —  Leavitt  v.  Windsor  Land, 
etc.,  Co.,  (C.  C.  A.)  54  Fed.  Rep.  439. 

Alabama.  —  Drake  v.  Reed,  4  Stew.  &  P. 
(Ala.)  192;  Autrey  v.  Frieze,  59  Ala.  587; 
Howze  v.  Patterson,  53  Ala.  205,  25  Am.  Rep. 
607;  Scott  v.  Campbell,  30  Ala.  728;  Stafford 
v.  Sibley,  113  Ala.  447. 

California.  —  Hendy  v.  March,  75  Cal.  566; 
Fisher  v.  Sweet,  67  Cal.  228;  Harris  v  Hille- 
gass,  54  Cal.  463 ;  Clark  v.  Gridley,  49  Cal.  105  ; 
Duryea  v.  Burt,  28  Cal.  569. 

Colorado.  —  Robinson  v.  Compher,  13  Colo. 
App.  343- 

Connecticut.  —  Bucknam  v.  Barnum,  15 
Conn.  72. 

District  of  Columbia.  —  Robinson  v.  Parker, 
11  App.  Cas.  (D.  C.)  132.' 

Georgia.  —  Manin  v.  Tidwell,  36  Ga.  332; 
Gray  v.  Blasingame,  no  Ga.  343;  Solomon  v. 
Solomon,  2  Ga.  18. 

Illinois. — Morse  v  Richmond,  97  111.  303; 
Pierce  v.  Shippee,  90  III.  371;  Mudd  v.  Bates, 
73  III.  App.  576. 

Indiana.  —  Uhl  v.  Harvey,  78  Ind.  38. 

Indian  Territory.  —  Hart  v.  Hiatt,  2  Indian 
Ter.  245. 

Iowa.  —  Kuhn  t/.  Newman,  49  Iowa  424; 
Illinois  Malleable  Iron  Co.  v.  Reed,  102  Iowa 

538. 

Kentucky.  — Sharpe  v.  McCreery,  (Ky.  1898) 
47  S.  W.  Rep.  1075;  Scott  v.  Colmesnil,  7  J.  J. 
Marsh.  (Ky.)  416;  Miller  v.  Hughes,  1  A.  K. 
Marsh.  (Ky.)  181,  10  Am.  Dec.  719. 

Louisiana.  —  Coolev  z.  Broad,  29  La.  Ann. 
345,  29  Am.  Rep.  332;  Marks  v.  Stein,  11  La. 
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the  old  doctrine  it  was,  of  course,  conclusive  of  liability  as  a  partner  to  third 
persons.1  But  an  agreement  to  share  profits  and  losses  does  not  absolutely, 
and  as  a  matter  of  law,  create  a  partnership;  and,  if  other  circumstances  in 
the  transaction  show  that  the  parties  did  not  intend  (in  the  legal  sense  hereto- 
fore explained)  to  create  a  partnership,  none  is  created.2  The  true  rule  is 
that  such  an  agreement  is  merely  prima  facie  evidence  of  a  partnership.3 

(2)  Sharing  Profits,  Nothing  Said  About  Losses.  —  Proof  merely  of  a  shar- 
ing in  the  profits  of  a  business  raises  a  prima  facie  presumption  of  the  exist- 
ence of  a  partnership,*  because  the  most  natural  inference  where  nothing  else 


Ann.  509;  Shaw  v.  Gundolfo,  9  La.  Ann. 
32. 

Maine. — Staples  v.  Sprague,  75  Me.  458; 
Barrett  v.  Swann,  17  Me.  180. 

Massachusetts.  —  Sikes  v.  Work,  6  Gray 
(Mass.)  433;  Bulfinch  v.  Winchenbach,  3  Allen 
(Mass.)  161;  Funck  v.  Haskell,  132  Mass.  580; 
Getchell  v.  Foster,  106  Mass.  42. 

Michigan.  —  Kingsbury  v.  Tharp,  61  Mich. 
216;  Hunt  v.  Erikson,  57  Mich.  330. 

Minnesota.  —  Stern  v.  Harris,  40  Minn.  209; 
McKasy  v.  Huber,  65  Minn.  9;  Baldwin  v. 
Eddy,  64  Minn.  425. 

Afississippi.  —  Perry  v.  Randolph,  6  Smed. 
&  M.  (Miss.)  335. 

Missouri.  —  Brownlee  v.  Allen,  2t  Mo.  123; 
Priest  v.  Chouteau,  12  Mo.  App.  252. 

New  Hampshire.  —  Brown  v.  Cook,  3  N.  H.  64. 

New  York.  —  Eld  ridge  :'.  Troost,  (N.  Y. 
Super.  Ct.  Spec.  T.)  3  Abb.  Pr.  N  S.  (N.  Y.) 
20.  6  Robt.  (N.  Y.)  51S;  Smith  v.  Wright,  (Ct. 
App.)  1  Abb.  Pr.  (N.  Y.)  243;  Smith  v.  Small, 
54  Barb.  (N.  Y.)  223;  Hodgman  v.  Smith,  13 
Barb.  (N.  Y.)  302;  Reynolds  v.  Cleveland,  4 
Cow.  (N.  Y.)  282,  15  Am.  Dec.  369;  Hayes  v. 
Vogel,  14  Daly  (N.  Y.)  486;  Rochester  Bank  v. 
Monteath,  1  Den.  (N.  Y.)  402,  43  Am.  Dec.  681 ; 
Mohawk  Nat.  Bank  v.  Van  Slyck,  29  Hun  (N. 
Y.)  188;  Nicoll  v.  Mumfotd,  4  Johns.  Ch.  (N. 
Y.)  522;  Merwin  v.  Playford,  3  Robt.  (N.  Y.) 
702;  Wills  v.  Simmonds,  (Supm.  Ct.  Spec.  T.) 
51  How.  Pr.  (N.  Y.)  48;  Gregory  v.  Dodge,  14 
Wend.  (N.  Y.)  593;  Cumpston  it,  McNair,  1 
Wend  (N.  Y  )  457;  Gernon  v.  Hoyt,  90  N.  Y. 
631;  Ontario  Bank  v.  Hennessey,  48  N.  Y.  545 ; 
Baldwin  v.  Burrows,  47  N.  Y.  199;  Manhaitan 
Brass,  etc.,  Co.  v.  Sears,  45  N.  Y.  797;  Sage 
v.  Sherman,  2  N.  Y.  417;  Wolf  v.  Lawrence, 
(Supm.  Ct.  App.  T.)33  Misc.  (N.  Y.H81;  Moul- 
ton  v.  ^Etna  F.  Ins.  Co.,  25  N.  Y.  App.  Div. 
275:  Leber  v.  Dietz,  (N.  Y.  City  Ct.  Gen.  T.) 
22  Misc.  (N.  Y.)  524;  Nirdlinger  v.  Bernheimer, 
90  Hun  (N.  Y.)  290;  Hayes  v.  Vogel,  14  Daly 
(N.  Y.)486. 

North  Carolina.  —  Motley  v.  Jones,  3  I  red. 
Eq.  (38  N.  Car.)  144;  Falkner  v.  Hunt,  73  N. 
Car.  571. 

Ohio.  —  Choteau  v.  Raitt,  20  Ohio  144. 

Pennsylvania.  —  Purviance  v.  McClintee,  6 
S.  &  R.  (Pa  )  259;  Com  u.  Arnheim,  3  Pa. 
Super.  Ct.  104;  Kifer  v.  Smyers,  (Pa.  1888)  15 
Ail.  Rep  904. 

South  Carolina.  —  Chapman  v.  Lipscomb,  18 
S.  Car.  233. 

Tennessee.  —  Morris  v.  Wood,  (Tenn.  Ch. 
1896)  35  S.  W.  Rep.  1013;  Mallory  v.  Hanaur 
Oil  Works,  86  Tenn.  598. 

Texas. — Goode  v.  McCartney,  10  Tex.  193; 
Buchanan  v.  Edwards.  (Tex.  Civ.  App.  1899) 
51  S.  W.  Rep.  33;  Edwards  v.  Buchanan,  14 
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Tex.  Civ.  App.  268;  Siratton  v.  O'Connor, 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  158. 

Vermont.  —  Noyes  v.  Cushman,  25  Vt.  390; 
Duryea  v.  Whitcomb,  31  Vt.  398. 

Virginia.  —  See  Chapman  v.  Wilson,  1  Rob. 
(Va  )  284. 

Wisconsin.  —  Sprout  v.  Crowley,  30  Wis.  187 ; 
Sauntry  v.  Dunlap,  12  Wis.  365;  Upton  v. 
Johnston,  84  Wis.  8. 

1.  Rule  under  Former  Doctrine.  —  Couch  v. 
Woodruff,  63  Ala.  466;  Wilcox  v.  Pratt,  125 
N.  Y.  688;  Magovern  v.  Robertson,  116  N.  Y. 
61;  Central  City  Sav.  Bank  v.  Walker,  66  N. 
Y.  424;  Sage  v.  Sherman,  2  N.  Y.  417;  Za- 
briskie  v.  Coates,  41  N.  Y.  App.  Div.  316; 
Osborne  v.  Brennan,  2  Nott  &  M.  (S.  Car.) 
427,  10  Am.  Dec.  614.  See  also  supra,  this 
section.  Essential  Elements — Sharing  Profits 
—  Former  Doctrine. 

2.  Sharing  Profits  and  Losses  Not  Conclusive  — 
England.  —  King  v.  Whichelow,  64  L.  J.  Q.  B. 
D.  801;  Bullen  v.  Sharp,  L.  R.  1  C.  P.  125. 

Alabama.  —  Tayloe  v.  Bush,  75  Ala.  432; 
Couch  v.  Woodruff,  63  Ala.  466. 

Colorado.  —  Lee  v.  Cravens,  9  Colo.  App.  272. 

Illinois.  —  Grinton  v.  Strong,  148  III.  587; 
Snell  v.  De  Land,  43  111.  323. 

Iowa.  —  Holbrook  v.  Oberne,  56  Iowa  324. 

Maine.  —  Holden  v.  French,  68  Me.  241: 
Banchorz/.  Cilley,  38  Me.  553;  Dwinelz/.  Stone, 
30  Me.  384. 

Michigan.  —  Monroe  v.  Greenhoe,  54  Mich. 
9;  Canton  Bridge  Co.  v.  Eaton  Rapids,  107 
Mich.  613;  Wilcox  v.  Matthews,  44  Mich.  192. 

Missouri.  —  Clifton  v.  Howard,  89  Mo.  192, 
58  Am.  Rep.  97;  A.  N.  Kellogg  Newspaper  Co. 
v.  Farrell,  88  Mo.  594;  McDonald  v.  Matney, 
82  Mo.  358;  Campbell  v.  Dent,  54  Mo.  325; 
Osceola  Bank  v.  Outhwaite.  50  Mo.  App.  124; 
Rankin  v.  Fairley,  29  Mo.  App.  587;  Kelly  v. 
Gaines,  24  Mo.  App.  506;  Newberger  t//Friede, 
23  Mo.  App.  631. 

New  York.  —  Osbrey  v.  Reimer,  49  Batb. 
(N.  Y.)  265,  51  N.  Y.  630;  Smith  v.  Wright,  5 
Sandf.  (N.  Y.)  113. 

Vermont.  —  Morgan  v.  Stearns,  41  Vt.  398. 

3.  Prima  Facie  Evidence  of  Partnership.  —  Na- 
tional Surety  Co.  v.  Townsend  Brick,  etc.,  Co.. 
74  111.  App.  312,  affirmed  176  III.  1 56 ;  Morse  v. 
Richmond,  97  111.  303;  St.  Louis  Fourth  Nat. 
Bank  v.  Altheimer,  91  Mo.  190;  Clifton  v. 
Howard,  89  Mo.  192,  58  Am.  Rep.  97;  Roper 
v.  Schaefer,  35  Mo.  App.  30;  State  v.  Finn,  11 
Mo.  App.  546;  Pierson  v.  Steinmyer,  4  Rich. 
L.  (S.  Car.)  314. 

4.  Profit  Sharing  Prima  Facie  Evidence  of 
Partnership  —  England.  — Ex  p.  Tennanl,  6 
Ch.  D.  303,  22  Moak  831;  Smith  v.  Watson,  2 
B.  &  C.  401,  9  E.  C.  L.  122. 

United  States.  —  Miller  v.  O' Boyle,  89  Fed. 
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appears  is  that  the  persons  sharing  the 
them.  This  presumption  is  not  conch 
of  other  circumstances  showing  that 

Rep.  140;  Bowas  v.  Pioneer  Tow  Line,  2  Sawy. 
(L7.  S.)  21,  3  Fed.  Cas.  No.  1,713. 

Alabama,  — Couch  v.  Woodruff,  63  Ala.  466; 
Moore  v.  Smith,  19  Ala.  774;  Emanuel  v. 
Draughn,  14  Ala.  303;  Lee  f.  Ryan,  104  Ala. 
125. 

Arkansas.  —  Pierce  •'.  Scott,  37  Ark.  308. 

California.  —  Quinn  v.  Quinn,  81  Cal.  14; 
Laffan  v.  Naglee,  9  Cal.  662,  70  Am.  Dec.  678; 
Chapin  v.  Brown,  101  Cal.  500. 

Florida.  —  Webster  v.  Clark,  34  Fla.  637,  43 
Am.  St.  Rep.  217. 

Georgia.  —  Camp   v.  Montgomery,  75   Ga.  t 
795;  Huguley  v.  Morris,  65  Ga.  669;  Perry  v. 
Butt,  14  Ga.  699. 

Illinois.  —  Winstanley  v.  Gleyre,  146  111.  27; 
Boone  v.  Clarke,  129  111.  466;  Byrd  v.  Hughes, 
84  111.  174,  25  Am.  Rep.  442;  Smith  :'.  Knight, 
71  111.  148,  22  Am.  Rep.  94;  Straus  v.  Kohn, 
83  111.  App.  497;  Illingworth  v.  Parker,  62  111. 
App.  650;  Hyman  .-.  Peters,  30  111.  App.  134; 
Stale  Nat.  Bank  v.  Butler,  149  111.  575. 

Indiana.  —  Miller  v.  Rapp,   135    Ind.  614; 
Heshion  v.  Julian,  82  Ind.  576. 

Kentucky.  —  Howe  •:.  Dupoyster,  (Ky.  188S) 
7  S.  W.  Rep.  627,  9  Ky.  L.  Rep.  958;  Smith  v. 
Brannon,(Ky.  1899)  51  S.  W.  Rep.  178;  Tanner 
v.  Hughes,  (Ky.  1899)  50  S.  VV.  Rep.  1099; 
Mattingly  v.  Stone,  (Ky.  1896)  35  S.  VV.  Rep. 
921. 

Louisiana.  —  Robertson  v.  De  Lizardi,  4  Rob. 
(La.)  300. 

Maine.  —  Bearce  v.  Washburn,  43  Me.  564. 

Maryland.  —  Whiiing  v.  Leakin,  66  Md.  255; 
Rowland  v.  Long,  45  Md.  439;  Wads  worth  v. 
Manning,  4  Md.  59. 

Massachusetts.  —  Pratt  v.  Langdon,  12  Allen 
(Mass.)  544;  Somerby  r.  Buntin,  ri8  Mass. 
279,  19  Am.  Rep.  459;  Pettee  v.  Appleton,  114 
Mass.  114;  Brigham  v.  Clark,  100  Mass.  430; 
Meserve  v.  Andrews,  104  Mass.  360;  Howe  v. 
Howe,  99  Mass.  71;  Dame  v.  Kempster,  146 
Mass.  454;  Haskins  v.  Burr,  106  Mass.  48; 
Whitcomb  v.  Converse,  119  Mass.  43. 

Michigan.  —  Dutcher  v.  Buck,  96  Mich.  160; 
Wells  v.  Babcock,  56  Mich.  276;  Loveland  v. 
Peter,  108  Mich.  154. 

Minnesota.  —  King  v.  Remington.  36  Minn. 
15;  Delaney  v.  Dutcher,  23  Minn.  373;  Wright 
v.  Davidson,  13  Minn.  449. 

Mississippi.  — -  Tharp  v.  Marsh,  40  Miss.  158. 

Missouri.  —  Lengle  v-  Smith,  48  Mo.  276; 
Goddard-Peck  Grocer  Co.  v.  Berry,  58  Mo.  App. 
665. 

Nebraska.  —  Roggenkamp  r.  Hargreaves,  39 
Neb.  540. 

Nevada.  —  Mason  v.  Hackett,  4  Nev.  420. 
New  Hampshire.  — -  Belknap  v.  Wendell,  21 
N.  H.  175. 

Nexu  Jersey.  —  Ruckman  v.  Decker,  23  N.  J. 
Eq.  283;  Van  Kuren  v.  Ttenton  Locomotive, 
etc.,  Mfg.  Co.,  13  N.  J.  Eq.  302;  Teas  v.  Wood- 
ruff, (N.  J.  1887)  10  All.  Rep.  392. 

New  York.  —  Dob  v.  Halsey,  16  Johns.  (N. 
Y.)  34,  8  Am.  Dec.  293;  Farr  v.  Morrill,  53 
Hun  (N.  Y.)  31;  Munro  v.  Whitman,  8  Hun 
(N.  Y.)  553;  Greenwood  s.  Brink,  1  Hun  (N. 
Y.)  227;  Vanderburgh  v.  Hull,  20  Wend.  (N.  Y.) 


profits  do  so  because  they  jointly  own 
sive,  but  may  be  overthrown  by  proof 
the  profits  are  shared  on  some  other 

70;  Haas  v.  Roat,  16  Hun  (N.  Y.)  527;  Beudel 
v.  Hettiick,  (N.  Y.  Super.  Ct.  Gen.  T.)  45  How. 
Pr.  (N.  Y.)  198;  Everett  v.  Coe,  5  Den.  (N.  Y.) 
180;  Heimstreet  v.  Howland,  5  Den.  (N.  Y.) 
68;  Burnett  v.  Snyder,  81  N.  Y.  550,  37  Am. 
Rep.  527;  Richardson  v.  Hughitt.  76  N.  Y.  55, 
32  Am.  Rep.  267;  Eager  v.  Crawford,  76  N. 
Y.  97;  Smith  v.  Bodine,  74  N.  Y.  30;  Sims  v. 
Vyse,  (Supm.  Ct.  Gen.  T.I  13  N.  Y.  St.  Rep. 
355;  Palliser  v.  Erhardt,  46  N.  Y.  App.  Div. 
222;  Johnson  v.  Alexander,  46  N.  Y.  App. 
Div.  6;  Hull  v.  Banli,  37  N.  Y.  App.  Div.  359; 
Clark  v.  Rumsey,  (Supm.  Ct.  Spec.  T.)  52  N. 
Y.  Supp.  417;  Van  Tassel  v.  Williams,  76 
Hun  (N.  Y.)  503;  Campbell  v.  Sherman,  (Supm. 
Ct.  Gen.  T.)  8  N .  Y.  Supp.  630:  Fay  »  Waldron, 
(Supm.  Cl.  Spec.  T.)  3  N.  Y.  Supp.  894;  Claflin 
v.  Hirsch,  19  N.  Y.  Wkly.  Dig.  248. 

North  Carolina.  —  Lawrence  v.  Weeks,  107 
N.  Car.  ng;  Southern  Fertilizer  Co.  v.  Reams, 
105  N.  Car.  283;  Grissom  Picke.i,  98  N. 
Car.  54:  Day  v.  Stevens,  88  N.  Car.  83,  43  Am. 
Rep.  732;  Mauney  v.  Coit,  86  N.  Car.  463; 
Reynolds  t.  Pool,  84  N.  Car.  37,  37  Am.  Rep. 
607;  Jones  v.  Call,  93  N.  Car.  170;  Kootz  v. 
Tuvian,  118  N.  Car.  393. 

Ohio.  —  Messinger  v.  Toledo  Second  Nat. 
Bank,  6  Ohio  Cir.  Dec.  197,  13  Ohio  Cir.  Cl. 
561;  Merchants'  Nat.  Bank  v.  Standard  Wagon 
Co..  9  Ohio  Dec.  380,  6  Ohio  N.  P.  264;  Mes- 
singer  v.  Toledo  Second  Nal.  Bank,  2  Ohio 
Dec.  370;  Miller  v.  Sullivan,  1  Cine.  Super.  Ct. 
271. 

Oregon.  —  Dodson  v.  Dodson,  26  Oregon  362; 
Flower  v.  Barnekoff.  20  Oregon  132;  Bloom- 
field  v.  Buchanan,  13  Oregon  108,  14  Oregon 
182. 

Pennsylvania.  —  Frazer  v.  Linton,  183  Pa.  St. 
186;  Merrall  v.  Dobbins,  169  Pa.  St.  480; 
Rogers  1:  Waltz,  12  Monig.  Co.  Rep.  (Pa.)  160, 
18  Pa.  Co.  Ct.  95,  5  Pa.  Dist.  645. 

South  Carolina. — Jones  v.  McMichael,  12 
Rich.  L.  (S.  Car.)  176;  Bartlett  v.  Jones,  2 
Strobh.  L.  (S.  Car.)  471,  49  Am.  Dec.  606; 
Simpson  v.  Feltz,  1  McCord  Eq.  (S.  Car.)  213, 
16  Am.  Dec.  602. 

Texas.  —  Stevens  v.  Gainesville  Nat.  Bank, 
62  Tex.  499;  Brinkley  v.  Harkins,  48  Tex.  225; 
Galveston,  etc.,  R.  Co.  t<.  Davis,  4  Tex.  Civ. 
App.  468;  Spencer  v.  Jones,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  29. 

Vermont.  —  Tyler  v.  Scott,  45  Vt.  261;  Chap- 
man v.  Devereux,  32  Vt.  616;  Brigham  v. 
Dana,  29  Vl.  r;  Sawyer  v.  Worthington,  28  Vt. 
733;  Griffith  v.  Buffum,  22  Vt.  181,  54  Am.  Dec. 
64;  Kellogg  v.  Griswold,  12  Vt.  291. 

Virginia.  —  Canada  v.  Barksdale,  76  Va. 
899;  Jones  v.  Murphy,  93  Va.  214. 

Washington.  —  Soules  v.  McLean,  7  Wash. 
451- 

Wisconsin.  —  Spaulding  v.  Stubbings,  86 
Wis.  255,  39  Am.  St.  Rep.  888;  Appleton  v. 
Smith.  24  Wis.  331;  Wood  v.  Beath,  23  Wis. 
254;  Whitney  v  Ludineton.  17  Wis.  140,  S4 
Am.  Dec.  734;  Clinton  Bridge,  etc.,  Works  r. 
Darlington  First  Nat.  Bank,  103  Wis.  117; 
Smith  v.  Putnam,  107  Wis.  155. 

Some  of  the  above  cases  were  decided  under 
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basis  than  as  common  owners,1  for  example,  in  lieu  of  wages  for  services, 
rent  of  property,  interest  on  money,  and  the  like.3  But  in  the  absence  of 
any  such  explanation  as  to  the  basis  upon  which  the  profits  are  shared,  mere 
proof  of  profit  sharing  is  sufficient  to  establish  the  fact  of  partnership.3 
Where  there  is  nothing  to  show  a  contrary  intention,  it  will  be  presumed  that 
the  losses  were  to  be  shared  in  the  same  proportion  as  the  profits,  and  the  case 
falls  within  the  rule  that  an  agreement  to  share  both  the  profits  and  the  losses 
of  a  business  is  prima  facie  evidence  of  a  partnership.4 

(3)  Sharing  Profits  with  Stipulation  Against  Losses.  —  An  agreement  to 
share  the  profits  of  a  business  is  prima  facie  evidence  of  partnership  although 
it  contains  a  stipulation  that  some  of  the  parties  so  sharing  shall  not  be  liable 


the  former  doctrine  lhat  profit  sharing  was 
conclusive  of  a  partnership,  but  they  are  still 
authority  for  the  rule  as  stated  in  the  text, 
because  the  old  rule  has  only  been  modified  to 
the  extent  that  what  was  before  conclusive  is 
now  merely  prima  facie  evidence  of  partner- 
ship. See  supra,  ihis  section.  Essential  Ele- 
ments —  Sharing  Profits  —  Modern  Doctrine. 

1.  Presumption  Not  Conclusive  —  England. — 
Bullen  v.  Sharp.  L.  R.  1  C.  P.  86;  Ross  v. 
Parkyns,  L.  R.  20  Eq.  335;  A  Jam  v.  Neiv- 
bigging,  13  App.  Cas.  316. 

United  States.  —  Benhold  v.  GolJsmilh,  24. 
How.  (U.  S.)  536:  Hazard  7>.  Hazard.  I  Story 
(U.  S.)  371 ;  Blair  v.  Shaeffer,  33  Fed.  Rep.  218; 
In  re  Francis,  2  Savvy.  (U.  S.)  286,  9  Fed.  Cas. 
No.  5,031. 

Colorado.  —  Le ;  v.  Cravens,  9  Colo.  App.  272. 

Connecticut.  —  Loomis  z.  Marshall,  12  Conn. 
78,  30  Am.  Dec.  596. 

Illinois.  —  Parker  v.  Fergus,  43  111.  437; 
Snell  v.  De  Land,  43  111.  326;  Niehoft  v. 
Dudley,  40  111.  406. 

Iowa.  —  Richards  v.  Grinnell,  63  Iowa  44,  50 
Am.  Rep.  727;  Ruddick  v.  Ot is,  33  Iowa  402; 
Winter  v.  Pipher,  96  Iowa  17. 

Kansas. — Shepard  z.  Pralt.  16  Kan.  209. 

Kentucky.  —  Ferguson  v.  Alcorn,  I  B.  Mon. 
(Ky.)  160:  Heran  v.  Hall,  1  B.  Mon.  (Ky.)  159, 
35  Am.  Dec.  178;  Russell  v.  Gray,  4  Ky.  L. 
Rep.  619. 

Louisiana.  —  Hallet  v.  Desban,  14  La.  Ann. 

535- 

Michigan.  —  Colwell  v.  Britton,  59  Mich. 
350;  Thayer  o.  Augustine,  55  Mich.  187,  54 
Am.  Rep.  361;  Matter  of  Bennett.  51  Mich. 
71;  Beecher  v.  Bush,  45  Mich.  188,40  Am. 
Rep.  465. 

Missouri.  —  Darling  v.  Potts,  1  r 8  Mo.  506; 
Si.  Louis  Fourth  Nat.  Bank  v.  Altheimer,  91 
Mo.  190;  Philips  v.  Samuel,  76  Mo.  657; 
Roper  v.  Schaefer,  35  Mo.  App.  30. 

Montana.  —  Parchen  v.  Anderson,  5  Mont. 
438,  51  Am.  Rep.  65. 

Nebraska.  —  Waggoner  v.  Creighton  First 
Nat.  Bank,  43  Neb.  84;  Gibson  v.  Smith,  31 
Neb.  354. 

New  Hampshire .  —  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am.  Rep.  192. 

New  Jersev.  —  Robbins  v.  McKnighl,  5  N. 
J.  Eq.  645,  45  Am.  Dec.  406;  Jernee  v.  Simon- 
son.  5S  N.  J.  Eq  282;  Wild  v.  Davenport,  48 
N.  J.  L.  129,  57  Am.  Rep.  552. 

New  York.  —  Conklin  Barton,  43  Barb. 
(N.  Y.)435;  De  Cordova  v.  Powler,  (Supm.  Ct. 
Gen.  T.)  8  N.  Y.  St.  Rep.  431. 

North  Carolina.  —  Koots  v.  Tuvian,  118  N. 
Car.  393. 


Ohio.  —  Harvey  Childs,  28  Ohio  St.  319, 
22  Am.  Rep.  387. 

Oregon. —  Cogswell  z\  Wilson,  1 1  Oregon  371. 
Pennsylvania. —  Heckert  :.  Fegely,  6  W.  & 
S.  (Pa.)  139;  Krall  v.  Forney,  182  Pa.  St.  n; 
Gibbs's  Estate,  157  Pa.  St.  59;  Walker  v.  Tup- 
per,  152  Pa.  St.  8;  Edwards  v.  Tracy,  62  Pa. 
St.  374. 

Tennessee.  —  Polk  v.  Buchanan,  5  Sneed 
(Tenn.)  721. 

West  Virginia.  —  Chapline  v.  Conant,  3  W. 
Va.  507,  100  Am.  Dec.  766. 

2.  See  supra,  this  section,  Tests  of  Partner- 
ship —  Common  Ownership  of  Profits  —  Applica- 
tion of.  Rule. 

3.  Sufficient  in  Absence  of  Other  Evidence.  — 
Meehan  v.  Valentine,  145  U.  S.  611,  29  Fed. 
Rep.  276;  Lockwood  v.  Doane.  107  III.  235; 
Thillman  v.  Benton,  82  Md.  73  [explaining  and 
limiting  Rowland  v.  Long,  45  Md.  439];  Ryder 
v.  Wilcox,  103  Mass.  24;  St.  Louis  Fourth  Nat. 
Bank  v.  Altheimer,  91  Mo.  190;  Cothran  z.. 
Marmaduke,  60  Tex.  370;  Robinson  v.  Allen, 
85  Va.  721.  See  also  the  cases  cited  supra  in 
this  subdivision . 

4.  Presumption  as  to  Sharing  of  Losses  —  United 
States.  —  Oppenheimer  v.  Clemmons,  18  Fed. 
Rep.  886. 

Colorado.  —  Lee  v.  Cravens,  9  Colo.  App.  272. 
Illinois.  —  Robbins  v.   Laswell,  27  111.  365; 
Illingworth  v.  Parker,  62  111.  App.  650;  Wil- 
cox v.  Dodge,  12  111.  App.  517. 

Maine.  —  Barrett  v.  Swann.  17  Me.  180. 
Missouri.  —  Lent;le  v.   Smith,  48  Mo.  276; 
Whitehill  v.  Shickle,  43  Mo.  537. 

Nebraska.  — Strader  v.  White,  2  Neb.  348. 
New  York.  —  Manhattan  Brass,  etc.,  Co.  v. 
Sears,  45  N.  Y.  797. 

Oregon.  —  Bloomfield  v.  Buchanan,  13  Ore- 
gon 113. 

South  Carolina.  —  Pierson  v.  Steinmyer,  4 
Rich.  L.  (S.  Car.)  314. 

Texas.  —  Cothran  Marmaduke,  60  Tex 
370. 

Virginia.  —  Brown  v.  Higginbolham,  5 
Leigh  (Va.)  586,  27  Am.  Dec.  618;  Jones  p. 
Murphy,  93  Va.  214. 

Washington.—  Doiv  v.  Dempsey,  21  Wash.  86, 
Wisconsin.  —  Wipperman  v.  Stacy,  So  Wis. 
345- 

Canada.  —  Lawton  Saw  Co.  v.  Machum,  2 
N.  Bruns.  Eq.  Rep.  112. 

In  Iowa  it  is  held  that  a  contract  which  does 
not  provide  for  a  sharing  of  losses  as  well  as 
profits  does  not  create  a  partnership.  Winter 
v.  Pipher,  96  Iowa  17;  McBride  v.  Ricketts,  98 
Iowa  539.  But  compare  Richards  v.  Grinnell, 
63  Iowa  44,  50  Am.  Rep.  727. 
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for  any  losses.1  It  has  been  said  that,  in  order  to  constitute  a  partnership,  a 
community  of  both  profits  and  losses  is  essential.2  But  there  appears  to  be 
nothing  to  prevent  one  or  more  partners  from  agreeing  to  indemnify  the 
others  against  loss,  or  to  prevent  full  effect  from  being  given  to  a  contract  of 
partnership  containing  such  a  clause  of  indemnity;  and  a  stipulation  against 
liability  for  losses  amounts  to  nothing  more,  for  all  the  partners  will  neverthe- 
less be  primarily  liable  to  third  persons.3  A  stipulation  against  liability  for 
losses  is,  however,  a  circumstance  to  be  considered  as  tending  to  show  the 
absence  of  partnership,  though  not  alone  sufficient  for  that  purpose.4 

(4)  Sharing  Gross  Returns  —  (a)  statement  of  Rule.  —  Proof  of  an  agreement  to 
share  the  gross  returns  as  distinguished  from  the  net  profits  of  a  joint  venture 
is  not  even  prima  facie  evidence  of  a  partnership;  and  this  has  always  been 
the  rule  even  under  the  former  doctrine  of  partnership.5    This  distinction 


1.  Prima   Facie  Evidence   of    Partnership  — 

Arkansas.  —  Culley  v.  Edwards,  44  Ark.  427, 
51  Am.  Rep.  614. 

Illinois.  —  Robbins  v.  Laswell,  27  111.  365. 

Missouri.  —  Bissell  v.  Warde,  129  Mo.  439. 

Montana.  —  Hunter  v.  Conrad,  18  Mont.  177. 

New  York.  —  Benners  v.  Harrison,  19  Barb. 
(N.  Y.)  53, 

Wisconsin.  —  Gilbank  v.  Stephenson,  31 
Wis.  592. 

2.  View  that  Sharing  in  Losses  Is  Essential  — 

England.  —  Coope  v.  Eyre,  1  H.  Bl.  48. 

Alabama.  —  Mayrant  v.  Marston,  67  Ala.  453. 

Colorado.  —  Lee  v.  Cravens,  9  Colo.  App.  272. 

Iowa.  —  McBride  v.  Ricketts,  98  Ioiva  539; 
Winter  v.  Pipher,  96  Iowa  17;  Porter  v.  Curtis, 
96  Iowa  539:  Holbrook  v.  Oberne,  56  Iowa 
324;  Ruddick  v.  Otis,  33  Iowa  402;  Munson 
v.  Sears,  12  Iowa  178;  Williams  </.  Soutter,  7 
I  iwi  4^5. 

Missouri.  —  Wliitehill  v.  Shickle,  43  Mo.  537. 

New  York.  —  Lamb  v.  Grover,  47  Barb.  (N. 
Y.)  317;  Fitch  v.  Hall,  25  Barb.  (N.  Y.)  13; 
Cum mings  v.  Mills,  1  Dalv  (N.  Y.)  520:  Mer- 
vvin  v.  Playford,  3  Robt.  (N.  Y.)  702;  Vander- 
burgh v.  Hull,  20  Wend.  (N.  Y.)  70;  Pattison 
:-.  Blinchard,  5  N.  Y.  1S6;  Orvis  v.  Curtiss, 
(C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  434. 

Oregon.  —  Cogswell  v.  Wilson,  11  Oregon 
371. 

South  Carolina.  —  Lowry  v.  Brooks,  2  Mc- 
Cord  L.  (S.  Car.)  421. 

3.  Contrary  View  —  Effect  of  Stipulation  Against 
Losses  —  England.  —  Bond  Pittard,  3  M.  & 
W.  357;  Gilpin  v.  Enderbey,  5  B.  &  Aid.  954, 
7  E  C.  L.  314;  Fereday  v.  Hordern.  Jac.  144. 

United  States.  —  Oppenheimer  v.  Clemmons, 
18  Fed.  Rep.  888.  See  also  Woolworth  v.  Mc- 
Phersim,  55  Fed.  Rep.  558. 

Alabama.  — See  Meaher  v.  Cox,  37  Ala.  201. 

Illinois.  —  Leeds  v.  Townsend,  89  111.  App. 
646. 

Saufley  v.  Howard,  7  Dana  (Ky.) 


Consolidated  Bank  z>.  State,  5 


Kentucky.  - 

369- 

Louisiana. 
La.  Ann.  44. 

Michigan.  —  Dutcher  v.  Buck,  96  Mich.  160; 
Sager      Tupper,  38  Mich.  265. 

New  York.  —  Clift  v.  Barrow.  10S  N.  Y.  1S7; 
Clarlin  v.  Hirsch,  19  N.  Y.  Wkly.  Dig.  24S; 
Oakley  v.  Aspinwall,  2  Sandf.  (N.  Y.)  7.  See 
also  Manhattan  Brass,  etc.,  Co.  v.  Sears  4? 
N.  Y.  797- 

Ohio.    -  Wood      Vallette,  7  Ohio  St.  172. 
Pennsylvania.  —  Zaepfel  v,  Baumgardner,  6 
Lane.  Bar  (Pa.)  141. 
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South  Carolina.  —  Pierson  r.  Steinmyer,  4 
Rich.  L.  (S.  Car.)  314. 

Texas.  —  Cothran  v.  Marmaduke,  60  Tex. 
370;  Goode  v.  McCartney,  10  Tex.  195. 

Vermont.  —  Biigham  v.  Dana,  29  Vt.  r. 

Virginia.  —  Brown  v.  Higginbotham,  = 
Leiijh  (Va.)  5S7,  27  Am   Dec.  618. 

Partner  Who  Has  Stipulated  for  Indemnity  Can 
Enforce  Contract  Only  from  Copartners.  —  Brown 
v.  Leonard,  2  Chit.  120,  18  E.  C.  L.  270;  Pol- 
lard Stanton,  7  Ala.  761;  Everitt  v.  Chap- 
man, 6  Conn.  347;  Voorhees  v.  Jones,  29  N.  J. 
L.  270;  Walden  :•.  Sherburne,  15  Johns.  (N. 
Y.)  409.  See  also  Woolworth  v.  McPherson, 
55  Fed.  Rep.  558.  But  see  contra.  Bailey  r 
Clark,  6  Pick.  (Mass.)  372,  that  he  is  not  liable 
to  a  third  person  who  deals  with  the  firm  with 
notice  of  the  stipulation. 

4.  Stipulation  Against  Losses  —  Material  Con- 
sideration —  United  Slates.  —  May  v.  Interna- 
tional L.  &  T.  Co.,  63  U.  S.  App.  773,  92  Fed. 
Rep.  445. 

Alabama.  —  Shropshire  v.  Shepperd,  3  Ala. 
733;  Stafford  v.  Sibley,  106  Ala.  189. 

Illinois.  —  Smith  v.  Knight,  71  111.  148,  22 
Am.  Rep.  94;  Adams  v.  Funk,  53  III.  219. 

Indiana.  —  Macy  v.  Combs,  15  Ind.  469,  77 
Am.  Dec.  103. 

Massachusetts.  —  Com.  v.  Bennett,  118  Mass. 
443- 

Missouri.  —  Gill  v.  Ferris,  82  Mo.  156;  Bruen 
v.  Kansas  City  Agricultural,  etc.,  Assoc.,  40 
Mo.  App.  425;  Hanson  v.  Jones,  20  Mo.  App. 

595- 

New  Jersey. — Cornell  v.  Redrow,  60  N.J. 

Eq.  251. 

Arew  York.  —  Ross  v.  Drinker,  2  Hall  (N. 
Y.)4i5;  Strong  v.  Place,  4  Robt.  (N.  Y.)  385, 
33  How.  Pr.  (N.  Y.)  114;  Adee  v.  Cornell,  2; 
Hun  (N.  Y.)  7S;  Havward  v.  Barron,  (C.  PI. 
Gen.  T.)  19  N.  Y.  Supp.  3S3. 

Pennsylvania.  —  Page  v.  Simpson,  iSS  Pa. 
St.  39S;'Krall  v.  Forney.  1S2  Pa.  St.  11. 

Tennessee.  —  Reecker  v.  Forest,  (1S77)  King's 
Tenn.  Dig.  161 5. 

Texas.  —  Buzard  v.  Greenville  First  Nat. 
Bank,  67  Tex.  83,  60  Am.  Rep.  7. 

Wisconsin.  —  Nicholaus  z>.  Thielges,  50  Wis. 
491. 

5.  Sharing  Gross  Returns  No  Evidence  of  Part- 
nership—  England.  —  Benjamin  v.  Porleus,  2 
H.  Bl.  590;  Dry  v.  Bos  well,  1  Campb.  330, 
Mair  ->.  Glennie,  4  M.  &  S.  240;  Wilkinson  v. 
Frasier,  4  Esp.  1S2;  Heyhoe  v.  Burge,  9  C.  B. 
43r- 

United  States.  —  Blair  v    Shieffer,  33  Fed. 
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between  sharing  gross  returns  and  sharing  net  profits  has  been  criticised,1  but 
it  seems  to  be  sound  in  principle.* 

(b)  Application  and  Illustration  of  Rule  —  Division  in  Kind.  —  A  division  of  the  prod- 
uct of  a  joint  venture  in  kind  does  not  constitute  a  partnership.3  Agree- 
ments to  cultivate  land  for  a  share  of  the  crops  furnish  a  common  instance  of 
this.4    It  has  been  held,  however,  that  where  there  is  a  joint  business  or 


Rep.  218;  Oppenheimer  v.  Clemmons,  18  Fed. 
Rep.  886. 

Alabama.  —  Mayrant  v.  Marston,  67  Ala.  453; 
McDonnell  v.  Battle  House  Co.,  67  Ala.  go, 
42  Am.  Rep.  99;  Robinson  v.  Bullock,  58  Ala. 
618;  Fail  v.  McRee,  36  Ala.  61;  Dillard  v. 
Scruggs,  36  Ala.  670;  Ellsworth  v.  Tartt,  26 
Ala.  733,  62  Am.  Dec.  749;  Moore  v.  Smith, 
19  Ala.  774;  Emanuel  v.  Draughn,  14  Ala.  303. 
See  also  Nelms  v.  McGraw,  93  Ala.  245. 

Arkansas.  —  Christian  v.  Crocker,  25  Ark. 
327;  Dawson  v.  Gurley,  22  Ark.  381;  Haycock 
v.  Williams,  54  Ark.  384.  Contra,  Allen  v. 
Davis,  13  Ark.  28. 

California.  —  Barber  v.  Cazalis,  30  Cal.  92. 

Georgia.  —  Thornton  v.  George,  108  Ga.  9. 

Illinois.  —  Parker  v.  Fergus,  43  111.  437; 
Blue  -'.  Leathers,  15  111.  31;  Furber  v.  Page, 
143  HI.  622. 

Kentucky.  —  Fuqua  v.  Massie,  95  Ky.  387; 
Conn  v.  Crabb,  ro  Ky.  L.  Rep.  155. 

Louisiana. — Maunsell  v.  Willett,  36  La. 
Ann.  322. 

Massachusetts. — Turner  v.  Bissell,  14  Pick. 
(Mass  )  192;  Culler  v.  VVinsor,  6  Pick.  (Mass.) 
335,  17  Am.  Dec.  385;  La  Mont  v.  Fullam,  133 
Mass.  583. 

Michigan.  —  Murphy  v.  Craig,  76  Mich.  155; 
Beecher  v.  Bush,  45  Mich.  188,  40  Am.  Rep. 
465. 

Missouri.  —  Musser  v.  Brink,  68  Mo.  242,  80 
Mo.  350;  Pomeroy  v.  Sigerson,  22  Mo.  177; 
Stoallings  v.  Baker,  15  Mo.  481;  Wiggins 
Ferry  Co.  v.  Chicago,  etc.,  R.  Co.,  128  Mo. 
224. 

New  Hampshire.  —  Eastman  v.  Clark,  53  N. 
H  276,  16  Am.  Rep.  192;  Clement  :  .  Hadlock, 
13  N.  H.  185. 

New  Jersey.  —  Patten  v.  Heustis,  26  N.  J.  L. 
293- 

New  York.  —  Gibson  v.  Stone,  43  Barb.  (N. 
Y.)  285,  28  How.  Pr.  (N.  Y.)  468;  Briggs  v. 
Vanderbilt,  19  Barb.  (N.  Y.)  222;  Heimstreet 
v.  Howland,  5  Den.  (N.  Y.)68;  Ward  v.  Gaunt, 
6  Duer  (M.  Y.)  257;  Hotchkiss  v.  English,  4 
Hun  (N.  Y.)  369,  6  Thomp.  &  C.  (N.  Y.)  658; 
Chase  v.  Barrett,  4  Paige  (N.  Y.)  148;  Jersey 
City  First  Nat.  Bank  v.  Staples,  (Supm.  Ct. 
Gen.  T.)  11  N.  Y.  Supp.  809,  58  Hun  (N.  Y.) 
606,  126  N.  Y.  669;  Merrick  v.  Gordon,  20  N. 
Y.  93;  Champion  v.  Bostwick,  18  Wend.  (N. 
Y.)  175,  31  Am.  Dec.  376;  Everett  v.  Coe,  5 
Den.  (N.  Y.)  180;  Putnam  v.  Wise,  1  Hill 
(N.  Y.)  234,  37  Am.  Dec.  309;  Demarest  v. 
Koch,  (N.  Y.  Super.  Ct.  Gen.  T.)  9  N.  Y.  Supp. 
726:  Pattison  v.  Blanchard,  5  N.  Y.  186.  Con- 
Ira,  Musierz-.  Trumpbour,  5  Wend.  (N.  Y.)274_ 

North  Carolina.  —  Day  v.  Stevens,  88  N. 
Car.  83,  43  Am.  Rep.  732.  Contra,  Jordan  v. 
Bryan,  103  N.  Car.  59;  Curtis  v.  Cash,  84  N. 
Car.  41. 

Ohio.  —  McArthur  v.  Ladd,  5  Ohio  514. 
Oregon.  —  Wheeler  v.  Lack,  37  Oregon  238. 
Pennsylvania.  —  Heckert  v.  Fegely,  6  W.  & 
S.  (Pa,)  139;  Walker  v.  Tupper,  152  Pa.  Si.  9; 


Brown  v.  Jaquette,  94  Pa.  St.  113,  39  Am. 
Rep.  770. 

South  Carolina.  —  See  Lowry  v.  Brooks,  2 
McCord  L.  (S.  Car.)  421.  But  see  Jones  v. 
McMichael,  12  Rich.  L.  (S.  Car.)  176. 

Tennessee.  —  Southworth  v.  Thompson,  10 
Heisk.  (Tenn.)  13. 

Vermont.  —  Flint  v.  Eureka  Marble  Co.,  53 
Vt.  669;  Hawkins  v.  Mclntyre,  45  Vt.  496; 
Tobias  v.  Blin,  21  Vt.  544;  Bowman  v.  Bailey, 
10  Vt.  170;  Ambler  v.  Bradley,  6  Vt.  119; 
Boardman  v.  Keeler,  2  Vt.  65. 

Virginia.  —  Wilkinson  v.  Jett,  7  Leigh  (Va.) 
115,  30  Am.  Dec.  493.  But  see  Canada  v. 
Barksdale,  76  Va.  899. 

Wisconsin.  —  La  Flex  v.  Burss,  77  Wis.  538; 
Sargent  r.  Downey,  45  Wis.  498.  But  see 
Gilbank  v.  Stephenson,  31  Wis.  592. 

1.  Lindley  on  Partnership  (4th  ed.)  16,  17; 
Wheelei  v.  Farmer,  38  Cal.  205. 

2.  The  Real  Reason  why  an  agreement  to 
share  the  gross  returns  does  not  create  a  part- 
nership is  that  such  an  agreement  cannot 
possibly  constitute  the  parties  thereto  joint 
proprietors  of  the  profits,  which  has  been  seen 
to  be  the  one  essential  element  of  every  true 
partnership.  See  also  Everett  v.  Coe,  5  Den. 
(N.  Y.)  180;  Brown  v.  Jaquette,  94  Pa.  St.  113, 
39  Am.  Rep.  770;  Walker  v.  Tupper,  152  Pa. 
St.  9;  Flint  v.  Eureka  Marble  Co.,  53  Vt.  669. 

3.  Division  of  Gross  Product  in  Kind.  —  Hay- 
cock v.  Williams,  54  Avk.  384;  Furber  v.  Page, 
143  111.  622;  Hawes  v.  Tillinghast,  r  Gray 
(Mass.)  289;  La  Mont  v.  Fullam,  133  Mass. 
583;  St.  Denis  v.  Saunders,  36  Mich.  369;  Mc- 
Arthur v.  Ladd,  5  Ohio  514;  Chapman  v.  Lips- 
comb, 18  S.  Car.  233.  But  see  Hamilton  v. 
Halpin,  68  Miss.  99. 

Division  of  Lumber  at  Sawmill.  —  Robinson  v. 
Bullock,  58  Ala.  618;  Nelms  v.  McGraw,  93 
Ala.  245;  Thornton  v.  George,  108  Ga.  9; 
Parker  v.  Fergus,  43  111.  437;  Stoallings 
v.  Baker,  15  Mo.  481.  Compare  Jones  v.  Mc- 
Michael, 12  Rich.  L.  (S.  Car.)  176. 

The  Liability  of  Connecting  Carriers  as  partners 
has  been  previously  treated.  See  the  ,  title 
Connecting  Carriers,  vol.  6,  p.  654. 

An  Agreement  by  Seamen  Engaged  in  a  Whaling 
Voyage  to  be  paid  in  a  share  of  the  oil  does 
not  create  a  partnership.  See  the  title  Fish 
and  Fisheries,  vol.  13,  p.  557. 

A  Contract  to  Keep  Stock  for  a  Share  of  the  In- 
crease does  not  create  a  partnership.  Beckwith 
v.  Talbot,  95  U.  S.  289;  Robinson  v.  Haas,  40 
Cal.  474. 

4.  Farming  on  Shares  • — Alabama.  — Tayloe  v. 
Bush,  75  Ala.  432;  Randle  v.  State,  49  Ala.  14: 
Moore  v.  Smith,  19  Ala.  774. 

Arizona.  —  Romero  v.  Dalton,  (Ariz.  1886)  11 
Pac.  Rep.  863. 

Georgia.  —  Cherry  v.  Strong,  96  Ga.  183; 
Gurr  v.  Martin,  73  Ga.  528. 

Illinois.  —  Parker  v.  Fergus,  43  111.  437; 
Blue  z.  Leathers,  15  111.  31. 

Indiana.  —  Frout  v.  Hardin,  56  Ind.  165,  26 
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common  stock  or  capital,  and  a  division  of  the  product  in  kind,  or  its  pro- 
ceeds, a  partnership  is  created.1 

Co-owners.  —  Where  several  co-owners  agree  to  divide,  in  proportion  to 
their  several  interests,  the  entire  earnings  of  their  common  property,  they  are 
not  thereby  made  partners.* 

Lease.  —  One  who  leases  property  for  a  portion  of  the  gross  receipts  is  not 
a  partner  of  the  lessee.3 

(5)  Sharing  Losses  or  Expenses  Only.  —  An  agreement  to  share  the  losses 
or  expenses  of  an  enterprise,  but  without  any  agreement,  express  or  implied, 
to  share  the  profits,  does  not  create  a  partnership.4  Where  the  enterprise  is 
not  undertaken  for  profit,  there  is  no  partnership.5 

/.  Common  Stock:  or  Capital.  —  It  is  not  necessary,  to  constitute  a 
partnership,  that  there  be  any  property  constituting  the  capital  stock  which 
shall  be  jointly  owned  by  the  partners;  and  the  mere  absence  of  any  joint  or 
common  interest  in  the  stock  or  "capital  by  means  of  which  the  profits  are 
earned  is  not  conclusive  evidence  that  a  partnership  does  not  exist.6  But 
where  a  person  is  sharing  the  profits  of  a  business,  the  fact  that  he  also  con- 
tributes to  or  has  an  interest  in  the  capital  or  stock  is  a  circumstance  tending 
strongly  to  show  that  he  is  a  joint  proprietor  of  the  business  and  its  profits, 
and  therefore  a  partner,  and  under  such  circumstances  he  has  almost  always 


Am  Rep.  18;  Shrum  v.  Simpson,  155  Ind.  160; 
Sims  v.  Dame,  113  Ind.  127. 

Louisiana.  — Jeter  v.  Penn,  28  La.  Ann.  230, 
26  Am.  Rep.  98;  Long  v.  Kee,  44  La.  Ann. 
309. 

Maryland.  —  Rose      Buscher,  80  Md.  225. 
Massachusetts.  —  Cornell  v.  Dean,  105  Mass. 
435- 

Michigan.  —  Williams  v.  Rogers,  110  Mich. 
418. 

New  Jersey.  —  Jaques      Hulit,  16  N.  J.  L.  38. 

New  York,  —  Burdick  v.  Washburn,  (Supm. 
Ct.  Gen.  T.)  36  How.  Pr.  <N.  Y.)  46S,  53  Barb. 
(N.  Y.)  397;  Putnam  v.  Wise,  1  Hill  (N.  Y.) 
234,  37  Am.  Dec.  309;  Co'ilclin  v.  Tuthill, 
(Supm.  Ct  Gen.  T.)  10  N.  Y.  St.  Rep.  624. 

North  Carolina.  —  Day  r.  Stevens,  88  N. 
Car.  83,  43  Am.  Rep  732. 

Pennsylvania.  —  Brown  v.  Jaquette,  2  Del. 
Co.  Rep.  (Pa.)  245,  94.  Pi.  St.  113,  39  Am.  Rep. 
770;  Walker  v.  Tupper,  152  Pa.  St.  9. 

South  Carolina  — Murray  :•.  Stevens,  Rich. 
Eq.  Cas.  (S.  Car.)  205;  State  v.  Sanders,  52  S. 
Car.  580. 

Tennessee.  —  Mann  v.  Taylor,  5  Heisk. 
(Tenn.)  267. 

Virginia.  —  See  Brown  v.  Higginbolham,  5 
Leigh  (Va.)  587,  27  Am.  Dec.  618. 

1.  Cases  of  Partnership.  —  Everitt  v.  Chapman, 
6  Conn.  347;  Stapleton  v.  King,  33  Iowa  28,  11 
Am.  Rep.  109;  Musier  v.  Trumpbour,  5  Wend. 
(N.  Y.)  274;  Mauney  ;•.  Coit,  86  N.  Car.  463; 
Farmers'  Ins.  Co.  v.  Ross.  29  Ohio  St.  429; 
Jones  :•.  McMichael,  12  Rich.  L.  (S.  Car.)  176. 
See  also  Tibbatts  v.  Tibbatts,  6  McLean  (U. 
S.)  80,  23  Fed.  Cas.  No.  14,020;  Allen  v.  Davis, 
13  Ark.  28;  Bailey  v.  Ferguson,  39  III.  App. 
91;  Freeman  v.  Gordon,  59  111.  App.  189:  Free- 
man v.  Exchange  Bink.  59  111.  App.  197; 
Plummer  v  Trost,  81  Mo.  425;  Walker  v. 
Tupper,  152  Pa.  St.  1. 

And  see  on  both  the  above  propositions,  the 
title  Crops,  vol.  8,  p.  326  et  sea. 

2.  Co-owners  Dividing  Earnings  of  Common 
Property.  —  French  v.  Styring,  2  C.  B.  N.  S. 
357,  89  E.  C.  L.  357. 
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Where  two  persons  bought  a  circus,  and  one 
agreed  to  manage  ii  and  divide  the  gross  re- 
ceipts with  the  other,  no  partnership  was 
created.  Quackenbush  v.  Sawyer,  54  Cal. 
439- 

See  also  infra,  this  section,  Co-ownership 
Distinguished  from  Partnership.  But  see  Laffan 
v.  Narjlee,  9  Cal.  662,  70  Am.  Dec.  678. 

3.  Lease  for  Share  of  Gross  Receipts.  —  McDon- 
nell v.  Battle  House  Co.,  67  Ala.  90,  42  Am. 
Rep.  99;  Dillard  v.  Scruggs,  36  Ala.  670; 
Knowlton  v.  Reed,  38  Me.  246,  Beecher  v. 
Bush,  45  Mich.  188,  40  Am.  Rep.  465;  Heim- 
street  v.  Howland,  5  Den.  (N.  Y.)68.  See  also 
Lyon  v.  Knowles,  3  B.  &  S.  556,  113  E.  C.  L. 
556  (theatre  lease). 

4.  Sharing  Losses  or  Expenses  Only.  —  Alabama 
Fertilizer  Co.  v.  Reynolds,  79  Ala.  497; 
Oliver  v.  Gray,  4  Ark.  425;  Irvin  v.  Nashville, 
etc.,  R.  Co.,  02  III.  103,  34  Am.  Rep.  116; 
Jones  v.  Howard,  53  Miss.  707;  Austin  v. 
Thomson,  45  N.  H.  113;  Moss  v.  Jerome,  10 
Bosw.  (N.  Y.)  220;  Bell  v.  Pistoris,  9  Ohio  Cir. 
Dec.  869,  18  Ohio  Cir.  Ct.  73.  But  see  Hen- 
drick  v.  Gunn,  35  Ga.  234. 

5.  See  supra,  this  section.  Essential  Elements 
—  Tests  of  Partnership  —  Profit  Sharing;  infra, 
this  section,  A ssociations  Not  for  Profit. 

6.  Common  Stock  or  Joint  Interest  in  Capital 
Unnecessary  —  England.  —  Meyer  v.  Sharpe,  5 
Taunt.  74,  1  E.  C.  L.  20;  Smith  v.  Watson,  2 
B.  &  C.  401.  9  E.  C.  L.  122;  Gardiner  v.  Childs, 
8  C.  &  P.  345,  34  E.  C.  L.  420. 

United  States.  —  Bigelow  v.  Elliot,  I  Cliff. 
(IJ.  S.)  36,  3  Fed.  Cas.  No.  1,399;  Oppenheimer 
v.  Clemmons.  18  Fed.  Rep.  »88. 

Alabama.  —  McDonnell  v.  Battle  House  Co.. 
67  Ala.  90,  42  Am.  Rep.  99;  McCrary  v.  Slaugh- 
ter. 58  Ala.  230. 

Louisiana.  —  Robertson  v.  De  Lizardi,  4  Rob. 
(La.)  300. 

New  York.  —  Champion  v.  Bostwick.  18 
Wend.  (N.  Y.)  175,  31  Am.  Dec.  376. 

South  Carolina.  —  See  Lowry  v.  Brooks,  2 
McCord  L.  (S.  Car.)  421. 

Vermont.  —  Brigham  v.  Dana,  29  Vt.  I. 
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been  held  to  be  a  partner.1  The  absence  of  any  interest  in  or  contribution 
to  capital  is  a  circumstance  to  be  considered  as  tending,  though  perhaps  only 
slightly,  to  show  that  no  partnership  exists.2  It  is  sometimes  said  that 
there  must  be  a  joint  ownership  of  partnership  funds,  as  well  as  a  sharing  in 
profits,  in  order  to  constitute  a  partnership,3  but  it  should  be  noted  that  the 
partnership  funds  referred  to  may  consist  merely  of  the  earnings  or  profits 
of  the  business.4  A  partnership  may  exist  between  persons  one  of  whom 
furnishes  all  the  capital  and  the  other  merely  services,  the  profits  only  being 
shared.5 

g.  Conduct  of  Parties.  —  The  course  of  conduct  of  the  parties  alleged 
to  be  partners  may  be  proved  as  tending  to  show  the  nature  of  their  relation.6 


1.  Common  Stock  Material  as  Tending  to  Show 
Partnership  —  United  States.  —  Ward  v.  Thomp- 
son, 22  How.  (U.  S.)  330;  Meehan  v.  Valentine, 
145  U.  S.  611 ;  McElroy  v.  S  wope,  47  Fed.  Rep. 
380;  Leavitt  v.  Windsor  Land,  etc.,  Co.,  (C. 
C.  A.)  54  Fed.  Rep.  439;  Bowas  v.  Pioneer 
Tow  Line,  2  Sawy.  (U.  S.)  2r,  3  Fed.  Cas.  No. 
I.7I3- 

Alabama.  —  Drake  v.  Reed,  4  Stew.  &  P. 
(Ala.)  192;  Couch  v.  Woodruff,  63  Ala.  466; 
Autrey  v.  Frieze,  59  Ala.  587. 

Arkansas.  —  Pierce  v.  Scott,  37  Ark.  308. 

California.  —  Fisher  v.  Sweet,  67  Cat.  228; 
Harris  v.  Hillegass,  54  Cal.  463;  Laffan  v. 
Naglee,  9  Cal.  662,  70  Am.  Dec.  678. 

Colorado.  —  Hodgson  v.  Fowler,  24  Colo.  278. 

Florida.  —  Webster  v.  Clark,  34  Fla.  637^  43 
Am.  St.  Rep.  217. 

Georgia.  —  Sankey  v.  Columbus  Iron  Works, 
44  Ga.  228. 

Illinois.  —  Mores  v.  Richmond,  97  111.  303; 
Straus  v.  Kohn,  83  111.  App.  497;  State  Nat. 
Bank  v.  Butler,  149  111.  575,  reversing  48  111. 
App.  648. 

Indian  Territory.  —  Hart  v.  Hiatt,  2  Indian 
Ter.  245. 

Iowa .  —  Richards  v.  Grinnell,  63  Iowa  44,  50 
Am.  Rep.  727;  Aultman  v.  Fuller,  53  Iowa  60; 
Illinois  Malleable  Iron  Co.  v.  Reed,  102  Iowa 

538. 

Kentucky.  —  Smith  v.  Brannon,  (Ky.  1899)  51 
S.  W.  Rep.  178;  Tanner  v.  Hughes,  (Ky.  1899) 
50  S.  W.  Rep.  1099. 

Maryland.  —  Whiting  v.  Leakin,  66  Md.  255  ; 
Wadsworth  v.  Manning,  4  Md.  59. 

Massachusetts.  —  Somerby  v.  Buntin,  118 
Mass.  279,  19  Am.  Rep.  459. 

Minnesota.  —  Bohrer  v.  Drake,  33  Minn.  408 ; 
Baldwin  v.  Eddy,  64  Minn.  425. 

Nebraska.  —  Nebraska  R.  Co.  v.  Lett,  8 
Neb.  251. 

New  York.  —  Farr  v.  Morrill,  53  Hun  (N.  Y.) 
31;  Mumford  v.  Nicoll,  20  Johns.  (N.  Y.)6ii; 
Chase  v.  Barrett,  4  Paige  (N.  Y.)  148;  Ma- 
govern  v.  Robertson,  116  N.  Y.  61;  Hackett  v. 
Stanley,  115  N.  Y.  625 ;  Fay  v.  Waldron,  (Supm. 
Ct.  Spec.  T.)  3  N.  Y.  Supp.  894;  Moulton  v. 
./Etna  F.  Ins.  Co.,  25  N.  Y.  App.  Div.  275 

Ohio.  —  Hulett  v.  Fairbanks,  40  Ohio  St. 
233:  Lape  v.  Parvin,  3  Ohio  Dec.  (Reprint)  175, 
4  Wkly.  L.  Gaz.  202. 

Oregon.  —  Flower  z\Barnekoff,  20  Oregon  132. 

Pennsylvania.  —  Kifer  v.  Smyers,  (Pa.  1888) 
15  Atl.  Rep.  904;  Credit  Mobilier  v.  Com.,  67 
Pa.  St.  233. 

South  Carolina. — Jones  v.  McMichael,  12 
Rich.  L.  (S.  Car.)  176. 

Tennessee.  —  Mann   v.    Taylor,    5  Heisk. 
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(Tenn.)  267;  Reecker  v.  Forest,  (1877)  King's 
Tenn.  Dig.  1615. 

'Texas.  —  Buchanan  v.  Edwards,  (Tex.  Civ. 
App.  1899)  51  S  W.  Rep.  33. 

Vermont.  —  Duryea?/.  Whitcomb,  31  Vl.395; 
Mason  v.  Potter,  26  Vt.  725,  Griffith  v.  Buffum, 
22  Vt.  181,  54  Am.  Dec.  64. 

Wisconsin.  —  Spaulding  v.  Stubbings,  86 
Wis.  255,  39  Am.  St.  Rep.  888;  Gilbank  v. 
Stephenson,  31  Wis.  592;  Wood  v.  Beath,  23 
Wis.  258;  Whitney  v.  Ludington,  17  Wis.  140, 
84  Am.  Dec.  734;  Upton  v.  Johnston,  84  Wis.  8. 

And  see  supra,  this  section.  Essential  Ele- 
ments —  Tests  of  Partnership  —  Share  of  Profits 
in  Lieu  of  Compensation  for  Services;  Share  of 
Profits  in  Lieu  of  Rent. 

2.  Absence  of  Common  Stock  —  Circumstances 
to  Be  Considered —  United  States.  —  Hunt  v. 
Oliver,  118  U.  S.  211. 

Alabama. —  Tayloe  v.  Bush,  75  Ala.  432; 
Shropshire  r».  Shepperd,  3  Ala.  733. 

California.  —  Wheeler  v.  Farmer,  38  Cal.  203. 

Illinois.  —  Mayfield  v.  Turner,  180  III.  332. 

Indiana.  —  Emmons  v.  Newman,  38  Ind.  372; 
Ellsworth  v.  Pomeroy,  26  Ind.  158. 

Missouri.  — Wiggins  v.  Graham,  51  Mo.  17; 
State  v.  Finn,  n  Mo.  App.  546;  Bremen  Sav. 
Bank  v.  Branch-Crookes  Saw  Co.,  104  Mo.  425. 

Nebraska.  —  Waggoner  v.  Creighton  First 
Nat.  Bank,  43  Neb.  84. 

New  Jersey.  —  Stone  v.  West  Jersey  Ice  Mfg. 
Co..  65  N.  J.  L.  20;  Jernee  v.  Simonson,  58  N. 
J.  Eq.  282. 

New  York.  —  Strong  v.  Place,  (N.  Y.  Super. 
Ct.  Gen.  T.)  33  How.  Pr.  (N.  Y.)  114;  Vander- 
burgh v.  Hull,  20  Wend.  (N.  Y.)  70;  Chase  v. 
Barrett,  4  Paige  (N.  Y.)  148;  Curry  v.  Fowler, 
87  N.  Y.  33,  41  Am.  Rep.  343,  affirming  46  N. 
Y.  Super.  Ct.  195,  10  N.  Y.  Wkly.  Dig.  165, 
Burckle  v.  Eckhart,  3  N.  Y.  132. 

Ohio.  —  Merchants'  Nat.  Bank  v.  Standard 
Wagon  Co.,  9  Ohio  Dec.  380,  6  Ohio  N.  P.  264; 
In  re  Dair,  2  Ohio  Dec.  362,  7  Ohio  N.  P.  309. 

South  Carolina.  —  See  Lowry  v.  Brooks,  2 
McCord  L.  (S.  Car.)  421. 

Texas.  —  Brown  v.  Watson,  72  Tex.  216. 

3.  Necessity  of  Joint  Ownership  of  Partnership 
Funds.  —  See,  for  instance,  Clifton  v.  Howard, 
89  Mo.  192,  58  Am.  Rep.  97. 

4.  Partnership  Confined  to  Profits.  —  See  supra, 
this  section,  Essential  Elements  —  Tests  of  Part- 
nership—  Common  Oivnership  of  Profits. 

5.  Profits  Only  Shared.  —  See  sitpra,  this  sec- 
tion. Essential  Elements —  Tests  of  Partnership 

—  Share  of  Profits  in  Lieu  of  Compensation  for 
Services. 

6.  Course  of  Conduct  Admissible  —  United  States. 

—  Earle  v.  Art  Library  Pub.  Co.,  95  Fed.  Rep. 
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Thus,  the  fact  that  the  alleged  partner  exercised  direction  and  control  in 
the  business  tends  strongly  to  show  a  joint  proprietorship  of  the  business, 
t.  <?.,  partnership,  while  the  absence  of  any  power  of  control  has  a  contrary 
tendency.1 


544;  Blair  v.  Harrison,  57  Fed.  Rep.  257,  18 
U.  S.  App.  27;  Claflin  r.  Bennett,  51  Fed.  Rep. 
693;  In  re  Goold,  2  Hask.  (U.  S.)  34,  10  Fed. 
Cas.  No.  5,604. 

Alabama.  —  McGrevv  v.  Walker,  17  Ala.  824. 

Arkansas.  —  See  Campbell  v.  Hastings,  29 
Ark.  512. 

California.  —  Crawford  v.  Independent  Stove 
Pipe  Works,  83  Cal.  629. 

Georgia.  —  Chaffee  v.  Rentfroe,  32  Ga.  477. 

Illinois.  —  Hutchinson  v.  Croarkin,  87  111. 
App.  557;  Creighton  v.  Garcia,  41  111.  App. 
429;  Wallace  v.  Buckingham,  34  111.  App.  38. 

Indiana.  —  Ditls  v.  Lonsdale,  49  Ind.  521. 

Iowa.  —  McMullan  v.  Mackenzie,  2  Greene 
(Iowa)  368;  Gensburg  v.  Field,  104  Iowa  599; 
Irwin  v.  Cooper,  in  Iowa  728;  Stillman  v. 
Lefferts,  (Iowa  1900)  82  N.  W.  Rep.  491. 

Kentucky.  —  Glass  v.  Walker,  (Ky.  1895)  30 
S.  W.  Rep.  22;  Duckworth  v.  Hisle,  (Ky.  1892) 
20  S.  W.  Rep.  218;  Reed  v.  Reed,  6  Ky.  L. 
Rep.  521. 

Louisiana.  —  Collom  v.  Bruning,  49  La. 
Ann.  1257. 

Maine. — John  Bird  Co.  v.  Hurley,  87  Me. 
579;  Holmes  v.  Porter,  39  Me.  157. 

Maryland.  —  Bryden  v.  Taylor,  2  Har.  &  J. 
(Md.)  396,  3  Am.  Dec.  554;  Fletcher  v.  Pullen, 
70  Md.  205,  14  Am.  St.  Rep.  355;  Heise  v. 
Barth,  40  Md.  259. 

Massachusetts.  —  Dutton  v.  Woodman,  9 
Cush.  (Mass.)  255,  57  Am.  Dec.  46;  Chandler 
v.  Brainard,  14  Pick.  (Mass.)  285;  Dickinson 
v.  Robbins,  12  Pick.  (Mass.)  74;  Clark  v.  Reed, 
11  Pick.  (Mass.)  450. 

Michigan.  —  Wright  v.  Weimeister,  87  Mich. 
594;  Peninsular  Sav.  Bank  v.  Currie,  123  Mich. 
666;  Parshall  v.  Fisher,  43  Mich.  529;  Hill  v. 
Mallory,  112  Mich.  387;  Armstrong  v.  Potter, 
103  Mich.  409. 

Minnesota.  —  Rosenbaum  v.  Howard,  69 
Minn.  41;  Couch  v.  Steele,  63  Minn.  504. 

Missouri.  —  Mackie  v.  Mott,  146  Mo.  230; 
Bissell  v.  Warde,  129  Mo.  439. 

Nebraska.  —  Atwood  v.  Peregoy,  22  Neb. 
238;  Wallace  v.  Flierschman,  22  Neb.  203. 

Nevada.  — Sargent  v.  Collins,  3  Nev.  260. 

New  Jersey. —  Princeton,  etc.,  Turnpike  Co. 
v.  Gulick.  16  N.  J.  L.  161. 

New  York.  —  Healy  v.  Clark,  120  N.  Y.  642; 
Meriden  Nat.  Bank  v.  Gallaudet,  120  N.  Y. 
298;  Chester  v.  Dickerson,  54  N.  Y.  I,  13  Am. 
Rep.  550;  Burkhardt  v.  Walsh,  49  N.  Y.  App. 
Div.  634;  Solomons  v.  Ruppert,  34  N.  Y.  App. 
Div.  230;  Evans  v.  Warner,  20  N.  Y.  App.  Div. 
230;  Van  Da  Linda  v.  Stevens,  9  N.  Y.  App. 
Div.  179;  Demarest  v.  Flack,  16  Daly  (N.  Y.) 
337;  Pilwisky  v.  Cattaberry,  (C.  PI.  Gen.  T.) 
9  N.  Y.  Supp.  636;  Kelly  v.  Devlin,  18  N.  Y. 
Wkly.  Dig.  337. 

North  Carolina.  —  Dobson  v.  Chambers,  78 
N.  Car.  334,  79  N.  Car.  142. 

Ohio.  —  Crowell  v.  Western  Reserve  Bank, 
3  Ohio  St.  406. 

Pennsylvania.  —  Wray  v.  Spence,  145  Pa.  St. 
399;  Ford's  Appeal,  24  W.  N.  C.  (Pa.)  106. 

South  Carolina.  —  Winslow  v.  Chiffelle,  I 
Harp.  Eq.  (S.  Car.)  25;  Pierson  v.  Steinmyer, 
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4  Rich.  L.  (S.  Car.)  309;  Hampton  v.  Ray,  52 

S.  Car.  74. 

Tennessee.  —  Rainey  v.  Rainey,  (Tenn.  Ch. 
1899)  54  S.  W.  Rep.  663;  Parker  v.  Oakley, 
(Tenn  Ch.  1900)  57  S.  W.  Rep.  426;  Fowler  v. 
Stone's  River  Nat.  Bank,  (Tenn.  Ch.  1899)  57 
S.  W.  Rep.  209. 

Texas.  —  Lowenstein  v.  Keller,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  878;  Davis  v.  Bing- 
ham, (Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  840; 
White  v.  Whaley,  1  Tex.  App.  Civ.  Cas.,  §  102. 

Vermont.  —  Callender  v.  Sweat,  14  Vt.  160; 
Forbes  v.  Davison,  11  Vt.  660. 

Washington.  — Cowie  v.  Ahrenstedt,  1  Wash. 
416. 

Wisconsin.  —  Voshmik  v.  Urquhart,  91  Wis. 

513- 

A  Joint  Contract  is  not  evidence  of  a  partner- 
ship between  the  obligors.  Bishop  v.  Hall,  9 
Gray  (Mass.)  430;  Hopkins  v.  Smith,  11  Johns. 
(N.  Y.)  161;  Danithorne  v.  Hook,  112  Pa.  St. 
240. 

See  also  infra,  this  section.  Partnership  by 
Estoppel  or  Holding  Out. 

1.  Control  of  Business  —  England.  —  Adam  v. 
Newbiggiug,  13  App.  Cas.  316,  19  Eng.  Rul. 
Cas.  492. 

Alabama.  —  Lewis  v.  Post,  I  Ala.  65. 

Colorado.  —  Lee  v.  Cravens,  9  Colo.  App.  272. 

Georgia.  —  See  Perry  v.  Butt,  14  Ga.  699. 

Illinois.  —  Haug  v.  Haug,  90  111.  App.  604; 
Janes  v.  Bergevin,  83  111.  App.  607. 

Maine.  —  Banchor  v.  Cilley,  38  Me.  553. 

Maryland.  —  Thillman  v.  Benton,  82  Md  64. 
Compare  Bryden  v.  Taylor,  2  Har.  &  J.  (Md.) 
396,  3  Am.  Dec.  554 

Massachusetts.  —  Pratt  v.  Langdon,  12  Allen 
(Mass.)  544. 

Alichigan.  —  Dawson  v.  Iron  Range,  etc.,  R. 
Co.,  97  Mich.  33;  Beecher  v.  Bush,  45  Mich. 
188,  40  Am.  Rep.  465;  Sager  v.  Tupper,  38 
Mich.  258. 

Mississippi.  —  Perry  v..  Randolph,  6  Smed. 
&  M.  (Miss.)  335. 

Missouri.  —  Ashby  v.  Shaw,  82  Mo.  76; 
Newbergerz/.  Friede,  23  Mo.  App.  631;  Meyers 
v.  Boyd,  44  Mo.  App.  378;  Brownlee  v.  Allen, 
21  Mo.  123;  Morgan  v.  Allen,  21  Mo.  127. 

Nebraska.  —  Gibson  v.  Smith,  31  Neb.  354. 

New  Hampshire.  —  Farr  v.  Wheeler,  20  N. 
H.  569. 

New  Jersey.  —  Smith  v.  Perry,  29  N.  J.  L. 
74;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  281. 

New  York.  —  Vassar  v.  Camp,  14  Barb.  (N. 
Y.)  341;  Hallenbeck  v.  Smith,  51  N.  Y.  App. 
Div.  344;  Schroth  v.  Gedney,  (N.  Y.  City  Ct. 
Gen.  T.)  30  Misc.  (N.  Y.)  808;  Keogh  z/.'Min- 
rath,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  816. 
But  see  Trask'  v.  Hazazer,  (N.  Y.  Super.  Ct. 
Spec.  T.)  4  N.  Y.  Supp.  635. 

Pennsylvania.  —  Edwards  v.  Campbell,  18 
Phila.  (Pa.)  297,  43  Leg.  Int.  (Pa.)  128;  Menges 
v.  Eyster,  35  Leg.  Int.  (Pa.)  421. 

Rhode  Island.  —  Lincoln  v.  Craig,  16  R.  I. 
564. 

South  Dakota.  —  Dillaway  v.  Peterson,  11  S. 
Dak.  210. 

Vermont.  —  Carlton  v.  Coffin,  28  Vt.  504. 
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h.  Admissions  and  Declarations. — This  subject  has  been  fully 
treated  elsewhere  in  this  work.1 

i.  Use  of  Firm  Name.  — The  transaction  of  business  under  a  firm  name 
is  a  circumstance  tending  to  show  a  partnership;  2  and  one  whose  name  forms 
part  of  a  firm  name  is  prima  facie  presumed  to  be  a  partner  in  the  firm.3 

j.  Documentary  Evidence.  —  Documentary  evidence  is  admissible 
upon  the  question  of  partnership  subject  to  the  usual  rules.4 

k  Partnership  Books.  —  The  admissibility  and  effect  of  partnership 
books  as  evidence  have  been  fully  treated  in  another  title.5 

/.  Prior  and  Subsequent  Facts.  —  Proof  of  facts  tending  to  show 
partnership  at  a  certain  date  is  admissible  to  show  a  partnership  at  a  later 
date,  as  a  partnership  once  shown  to  exist  will  be  presumed  to  have  continued 


And  see  supra,  this  section,  Essential  Ele- 
ments —  Tests  of  Partnership  —  Share  of  Profits 
in  Lieu  of  Compensation  for  Services;  Share  of 
Profits  in  Lieu  of  or  in  Addition  to  Interest  on 
Money  Lent;  Share  of  Profits  in  Lieu  of  Rent. 

1.  See  the  titles  Admissions,  vol.  i,  p.  708; 
Declarations  (in  Evidence),  vol.  9,  p.  5. 

2.  Use  cf  Firm  Name  as  Evidence  of  Partnership 

—  Alabama.  —  Smith  v.  Hunt,  2  Slew.  (Ala.) 
222;  Smith  v.  Davis,  2  Slew.  (Ala.)  224. 

California.  —  See  Nofsinger  v.  Goldman,  122 
Cal.  609. 

Georgia.  —  Chaffee  v.  Rentfroe,  32  Ga.  477. 

Illinois.  —  Haug  v.  Haug,  go  111.  App.  604. 

Indiana.  —  Cook  v.  Frederick,  77  Ind.  408. 

Iowa.  —  Griener  v.  Ulerey,  20  Iowa  266. 

Kentucky.  —  Glass  v.  Walker,  (Ky.  1895)  30 
S.  W.  Rep.  22;  Reed  v.  Reed,  6  Ky.  L.  Rep. 
521. 

Maine.  —  Holmes  v.  Porter,  39  Me.  157. 

Massachusetts.  —  Charman  v.  Henshaw,  15 
Gray  (Mass.)  293. 

Michigan.  —  Runnels  v.  Moffat,  73  Mich.  188. 

Missouri.  —  Schultze  v.  Steele,  69  Mo.  App. 
614. 

Nebraska.  — At  wood  v.  Peregoy,  22  Neb.  238; 
Wallace  v.  Fliarschman,  22  Neb.  203. 

New  ferfey.  —  Ratzer  v.  Ratzer,  28  N.  J.  Eq. 
136. 

New  York.  —  Whitlock  v.  MrKechnie,  I 
Bosw.  (N.  YO427;  Meriden  Nat.  Bank  v.  Gal- 
laudet,  120  N.  Y.  298;  Schroth  v.  Gednev,  (N. 
Y.  City  Ct.  Gen.  T  )  30  Misc.  (N.  Y.)  808; 
Martin  v.  Riehl,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  112;  Swift  v.  McNamara,  (N.  Y.  City 
Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  789. 

Ohio.  —  Crowell  v.  Western  Reserve  Bank, 
3  Ohio  St.  406. 

South  Carolina.  — Adler  v.  Cloud,  42  S.  Car. 
272. 

South  Dakota.  —  Grigsby  v.  Day,  9  S.  Dak. 
585. 

Tennessee.  —  Parker  v.  Oakley,  (Tenn.  Ch. 
1900)  57  S.  W.  Rep.  426;  Fowler  v.  Stone's 
River  Nat.  Bank,  (Tenn.  Ch.  1899)  57  S.  W. 
Rep.  209. 

See  generally  infra,  this  title,  Firm  Name. 
Presumption  in  Absence  of  Firm  Name  Against 
Partnership.  —  Allen  v.  Logan,  q6  Mo.  591. 
Clerk  Using  Firm  Name  Not  Liable  as  Partner, 

—  Ihmsen  v.  I.athrop,  104  Pa.  St.  365.  See 
also  Banchor  v.  Cilley,  38  Me.  553;  Roper  v. 
Schaefer,  35  Mo.  App.  30. 

Addition  of  "  and  Co."  to  Name  Not  Conclusive 
of  Partnership.  —  Mun ton  v.  Rutherford,  121 
Mich.  418.    And  see  Co.,  vol.  6,  p.  169. 
22  C.  of  L.— 4 


8.  Name  Part  of  Firm  Name.  —  Mary  v. 
I.ampre,  6  Rob.  (La.)  314;  Farmers'  Bank  v. 
Saling,  33  Oregon  394.  See  also  Iowa  Leather, 
etc.,  Co.  v.  Hathaway,  (Iowa  1899)  78  S.  W. 
Rep.  193. 

4.  Documentary   Evidence.  —  See   the  title 

Documentary  Evidence,  vol.  9,  p.  877, 
especially  p.  933.  See  also  the  following 
partnership  cases: 

United  States.  —  Wilson  v.  Colman,  1  Cranch 
(C.  C.)  408,  30  Fed.  Cas.  No.  17,798. 

Alabama.  —  Central  R.,  etc.,  Co.  v.  Smith, 
76  Ala.  572,  52  Am.  Rep.  353;  Rahby  v. 
O'Grady,  33  Ala.  255;  Lewis  v.  Post,  1  Ala.  65. 

Connecticut. — Champlin  v.  Tillev,  3  Day 
(Conn.)  303;  Morgan  v.  Farrel,  58  Conn.  413, 
18  Am.  St.  Rep.  282. 

Illinois.  —  Yocum  v.  Benson,  45  111.  435. 

Indiana.  —  Cook  v.  Frederick,  77  Ind.  406; 
Napier  v.  Mayhew,  35  Ind.  276;  Ehrman  v. 
Kramer,  30  Ind.  26.  Compare  Jackson  v. 
Burgert,  28  Ind.  36. 

Iowa.  —  McNamara  v.  Dratt,  33  Iowa  385; 
Davenport  Woolen  Mills  Co.  v.  Nienstedt,  81 
Iowa  226. 

Kansas.  —  Manspeaker  v.  Thomas,  (Kan. 
1896)  44  Pac.  Rep.  683. 

Maine.  —  McLellan  v.  Pennell  52  Me.  402. 

Maryland.  —  Fletcher  v.  Pullen,  70  Md.  205, 
14  Am.  St.  Rep.  355;  Beall  v.  Poole,  27  Md. 
645;  Folk  v.  Wilson,  21  Md.  538,  83  Am.  Dec. 
599- 

Massachusetts.  —  Dickinson  v.  Robbins,  12 
Pick.  (Mass.)  74;  Ruhe  v.  Burnell,  121  Mass. 
450. 

Michigan.  —  Peninsular  Sav.  Bankz>.  Currie, 
123  Mich.  666. 

Missouri.  —  Simmons  v.  Ingram,  78  Mo. 
App.  603,  2  Mo.  App.  Rep.  309. 

Montana.  —  Knight  v.  Richter,  11  Mont.  74. 

New  York.  —  Conklin  v.  Barton,  43  Barb. 
(N.  Y.)  435;  McCall  v.  Moschowitz,  14  Daly 
(N.  Y.)  16;  Gottschalk  v.  Schock,  36  N.  Y. 
App.  Div.  638;  Clark  v.  Clergue,  (Supm.  Ct. 
Gen.  T.)  1  N.  Y.  Supp.  892. 

North  Carolina.  —  Zachary  v.  Phillips,  101 
N.  Car.  571. 

Ohio.  —  Crowell  v.  Western  Reserve  Bank, 
3  Ohio  St.  406. 

Oregon.  —  Dawson  v.  Pogue,  18  Oregon  94. 

Texas.  —  Bush  v.  Chas.  P.  Kellogg  Co., 
(Tex.  Civ.  App.  1896)  34  S.  W.  R<p.  1056. 

Washington.  —  Snohomish  First  Nat.  Bank 
v.  Loggie,  14  Wash.  699. 

5.  Partnership  Books.  —  See  the  title  Docu- 
mentary Evidence,  vol.  9,  p.  936. 
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PARTNERSHIP. 


Evidence  of  Partnership. 


until  something  to  the  contrary  appears.1  But  proof  of  facts  tending  only  to 
show  a  partnership  at  a  certain  date  is  inadmissible  to  show  a  partnership  at  a 
prior  date,2  though  evidence  relating  to  a  time  shortly  after  the  date  in 
question  has  been  held  to  be  admissible  in  corroboration  of  other  evidence.3 
Evidence  of  dissolution  prior  to  the  transaction  in  question  is,  of  course, 
admissible.4 

;//.  GENERAL  REPUTATION.  —  The  existence  or  nonexistence  of  a  partner- 
ship between  certain  persons  cannot  be  proved  by  evidence  of  general  reputa- 
tion or  understanding  that  such  persons  were  or  were  not  partners.5  and  such 
evidence  is  inadmissible  even  in  aid  of  other  testimony  to  the  same  effect.6 
But  evidence  of  general  reputation  in  the  community  is  admissible  to  show 
that  the  plaintiff  gave  credit  in  reliance  upon  the  supposed  paitnership,7  and 
this  evidence  has  been  admitted  where  it  appeared  that  such  common  report 
was  known  to  the  parties  sought  to  be  charged.8 

Reports  from  a  Mercantile  Agency  are  inadmissible.9 


1.  Partnership  at  Prior  Date.  — ■  Jones  v.  Sims, 
6  Port.  (Ala.)  138;  Bennett  v.  Holmes,  32  lnd. 
108;  Frederick  v.  Cooper,  3  Iowa  171;  Cooper 
v.  De  Irick,  22  Barb.  (N.  Y.)  516;  Schroth  v. 
Gedney,  (N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N. 
Y.)  80S;  Avery  v.  Wheat,  11  N.  Y.  Wkly.  Dig. 
250;  Clements  v.  Mitchell,  6  Jones  Eq.  (59  N. 
Car.)  171;  Irby  v.  Brigham,  9  Humph.  (Term.) 
750.  And  see  the  title  Presumptions,  post. 
But  see  Collier  v.  Cross.  20  Ga.  1. 

2.  Partnership  at  Subsequent  Date.  —  O'Dono- 
hue  v.  Bruce.  (C.  C.  A.)  92  Fed.  Rep.  858; 
G)oden  v.  Morrow,  8  Ala.  486;  Butler  v. 
Henry,  48  Ark.  551;  Bond  v.  Nave,  62  lnd. 
505;  McLellan  u.  Pennell,  52  Me.  402;  Green 
i>.  Ciulk.  16  Md.  557. 

3.  G  >wan  v.  Jackson.  20  Johns.  (N.  Y.)  176; 
Firm  r;'  Bank  v.  Saling,  33  Oregon  394;  Reed 
v.  B  e.ver,  (Tex.  Civ.  App.  1S96)  36  S.  W. 
Rip.  99. 

Proof  of  Partnership  Before  and  After  Given 
Date.  —  Gilbert  v.  Whidden.  20  Me.  367.  And 
se~  the  title  Presumptions,  post, 

4.  Prior  Dissolution.  —  Given  v.  Albert,  5  W. 
&  S.  (Pa.)  333.  See  also  Whitesides  v.  Lee,  2 
111.  548. 

5.  General  Reputation  Inadmissible — United 
States.  —  Wilson  v.  Colman,  1  Cranch  (C.  C.) 
408,  30  Fed.  Cas.  No.  17,798. 

Alabama.  —  Tanner,  etc.,  Engine  Co.  v.  Hall, 
86  Ala.  305;  Central  R.,  etc.,  Co.  v.  Smith,  76 
Ala.  572,  52  Am.  Rep.  353;  Carter  v.  Douglass, 
2  Ala.  499;  Marble  v.  Lypes,  82  Ala.  322.  But 
see  Humes  v.  O'Bryan,  74  Ala.  64;  Knard  v. 
Hill,  102  Ala.  570. 

Arkansas .  —  Stiewel  v.  Borman,  63  Ark.  30. 

California. — Turner  v.  Mcllhaney,  8  Cal. 
575;  Sinclair  v.  Wood,  3  Cal.  98. 

Connecticut.  —  Butte  Hardware  Co.  :•.  Wal- 
lace, 59  Conn.  336;  Brown  :•.  Crandall,  11 
Conn  92. 

Delaware.  — Grier  v.  Deputy,  1  Marv.  (Del.) 
19.  Contra.  Deputy  v.  Harris,  I  Marv.  (Del.) 
ion 

Illinois.  —  Bowen  v.  Rutherford,  60  111  41, 
14  Am.  Rep.  25;  Joseph  v.  Fisher,  4  III.  137. 

Indiana.  —  Earl  v.  Hurd.  5  Blackf.  (Ind.) 
248;  Macy  v.  Combs,  15  Ind.  469,  77  Am.  Dec. 
103^ 

Kansas. — See  Rizer  v.  James,  26  Kan.  221. 
Maine.  —  Scott  v.  Blood,  16  Me.  192. 
Maryland.  —  Bryden  v.  Taylor,  2  Har  &  J. 
(Md.)  396,  3  Am.  Dec.  554. 
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Massachusetts. — Goddard  v.  Pratt,  16  Pick. 
(Mass.)  412. 

Michigan.  —  Sager  v.  Tupper,  38  Mich.  358. 
Missouri.  —  Lockridge  v.  VVilson,  7  Mo.  560. 
New  Hampshire.  —  Graflon  Bank  v.  Moore, 

13  N.  H.  99,  38  Am.  Dec  478. 

New  Jersey.  —  Taylor  v.  Webster,  39  N.  J. 
L.  102. 

New  York.  —  Smith  v.  Griffith,  3  Hill  (N.  Y.) 
333,  38  Am.  Dec.  639;  Whitney  v.  Sterling,  14 
Johns.  (N.  Y.)  215;  McGuire  v.  O'Hallaran, 
Hill  &  D.  Supp.  (N.  Y.)  85;  Halliday  v.  Mc- 
Dougall,  20  Wend.  (N.  Y.)  81;  Adams  Mor- 
rison, 113  N.  Y.  152.  But  see  Halliday  v.  Mc- 
Dougall.  22  Wend.  (N.  Y.)  264;  Gowan  v. 
Jackson,  20  Johns.  (N.  Y.)  176. 

Ohio.  —  Inglebright  v.  Hammond,  19  Ohio 
337.  53  Am.  Dec.  430. 

Texas.  —  Emberson  v.  McKenna.  4  Tex. 
App.  Civ.  Cas..  §  95;  Cleveland  v.  Duggan.  2 
Tex.  App.  Civ.  Cas.,  §  86;  White  v.  Whaley, 
1  Tex.  App.  Civ.  Cas.,  £  103;  Holman  r. 
Herscher.  (Tex.  1891)  16  S.  W.  Rep.  984;  Wal- 
lis  v.  Wood,  (Tex.  1&S8)' 7  S.  W.  Rep.  852. 

Vermont.  —  Carlton  v.  Coffin,  27  Vt.  4Q6; 
Hicks  :-.  Cram,  17  Vt.  449. 

6.  Scott  v.  Blood,  16  Me.  192;  Adams  1. 
Morrison,  113  N.  Y.  152.  Contra  Whitney  v 
Sterling,  14  Johns.  (N.  Y.)  215;  Gowan  v.  Jack- 
son, 20  Johns.  (N.  Y.)  176.  But  see  Cross  r. 
Burlington  Nat.  Bank,  17  Kan.  336;  Gulick  v. 
Gulick,  14  N.  J.  L.  583. 

7.  See  infra,  this  section,  Partnership  by  Es- 
toppel or  Holding  Out. 

8.  Gaffney  v.  Hoyt,  2  Idaho  184.    See  als:- 
Cherry  v.  Owsley,  (Tex.  1S88)  10  S.  W.  Rep 
519- 

9.  Mercantile  Reports. —  Mullins  v.  Gilligan. 
12  Colo.  App.  13;  Bonnell  v.  Chamberlin,  26 
Conn.  4S7;  Cook  v.  Penrhyn  Slate  Co.,  36  Ohio 
St.  135,  38  Am.  Rep.  568;  Cherry  v.  Owslev, 
(Tex.  18SS)  10  S.  W.  Rep.  519.  But  see  EllisDn 
v.  Stuart,  2  Penn.  (Del.)  179;  Janes  v.  Ber- 
gevin,83  111.  App.  607;  Iowa  Leather,  etc..  Co 
v.  Hathaway,  (Iowa  1899)  78  N.  W.  Rep.  193; 
Rowland  v.  Estes,  190  Pa.  St.  in,  43  W.  N.  C. 
(Pa.)  514.  And  see  the  title  Mercantiie 
Agencies,  vol.  20,  p.  578. 

A  Business  Directory  is  not  competent  evi- 
dence to  prove  the  partnership  of  a  party  to 
the  cause.  Union  B  ink  v.  Mott,  39  Barb.  (N, 
Y.)  180;  Snohomish  First  Nat.  Bank  v.  Loggie, 

14  Wash.  699.    But  see  Entwisle  v.  Mulligan, 
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Present  or  Future  Partnership. 


4.  Questions  of  Law  and  Fact.  —  The  existence  of  a  partnership  is  a  mixed 
question  of  law  and  fact.  What  constitutes  a  partnership  is  a  question  of 
law,  but  whether  a  partnership  exists  in  the  particular  case  is  a  question 
of  fact.1  Where  the  facts  are  not  disputed,  partnership  is  to  be  determined 
by  the  court  as  a  question  of  law,a  for  example,  where  it  turns  upon  the  con- 
struction of  a  particular  agreement,3  and  in  such  cases  it  is  error  to  submit  the 
question  to  the  jury,  though,  of  course,  such  error  is  not  ground  for  reversal  if 
the  jury  decides  it  correctly.  Where  the  facts  are  disputed,  or  the  contract 
and  intent  of  the  parties  is  to  be  gathered  by  inference  from  parol  evidence, 
the  question  is  for  the  jury,  to  be  determined  in  accordance  with  instructions 
from  the  court  as  to  what  facts  will  constitute  a  partnership.4  In  equity 
cases,  while  the  question  of  partnership  may  be  submitted  to  a  jury,  it  is 
usually  decided  by  the  court. 6 

5.  Contract  for  Present  or  Future  Partnership  —  a.  In  General.  —  A  part- 
nership in  prcBsenti  may  be  constituted  by  agreement,6  or  the  parties  may 
contract  for  a  partnership  to  take  effect  at  a  future  time  or  upon  conditions.7 


22  W.  N.  C.  (Pa.)  125;  Entwisle  v.  Carey,  22 
W.  N.  C.  (Pa.)  127. 

1.  Mixed  Question  of  Law  and  Fact.  —  Ander- 
son v.  Snow,  g  Ala.  247;  Beecham  v.  Dodd,  3 
Harr.  (Del.)  485;  Gilpin  v.  Temple,  4  Harr. 
(Del.)  190;  Ellison  v.  Stuart,  2  Penn.  (Del.) 
179;  Deputy  v.  Harris,  1  Marv.  (Del.)  100; 
Schmidt  v.  Balling,  91  111.  App.  388;  Story  v. 
Moon,  3  Dana  (Ky.)  333;  Funck  v.  Haskell, 
132  Mass.  580;  Drake  v.  Elwyn,  1  Cai.  (N.  Y.) 
184;  Southern  Fertilizer  Co.  v.  Reams,  105  N. 
Car.  283;  Jones  v.  Call,  93  N.  Car.  170;  Brown 
v.  VVaison,  72  Tex.  216. 

2.  Question  for  Court  Where  Facts  Undisputed 

—  Alabama.  —  Chisholm  v.  Cowles,  42  Ala.  179. 
Connecticut.  —  Morgan  v.  Farrel,  58  Conn. 

413,  18  Am.  St.  Rep.  282;  Everitt  v.  Chapman, 
6  Conn.  347. 

Florida.  —  Doggett  v.  Jordan,  2  Fla.  541. 

Iowa.  — Janney  v.  Springer,  78  Iowa  617,  16 
Am.  St.  Rep.  460. 

Maine.  —  Dwinel  v.  Stone,  30  Me.  384. 

New  York.  —  Cumpston  v.  McNair,  1  Wend. 
(N-  Y.)  457- 

Ohio.  —  Farmers'  Ins.  Co.  v.  Ross,  29  Ohio 
St  429. 

South  Carolina.  — Terrill  v.  Richards,  1  Nott 
&  M.  (S.  Car.)  20. 

3.  Construction  of  Contract  for  Court.  —  May  v. 
International  L.  &  T.  Co.,  63  U.  S.  App.  773; 
Tayloe  v.  Bush,  75  Ala.  432;  Randle  v.  State, 
49  Ala.  14;  Ashenfelter  v.  Williams,  12  Colo. 
App.  345;  Webster  v.  Clark,  34  Fla.  637,  43 
Am.  St.  Rep.  217;  Lintner  v.  Millikin,  47  111. 
178;  Bailey  v.  Ferguson,  39  111  App.  91;  Sex- 
ton v.  Lamb,  27  Kan.  426;  Kingsbury  v. 
Tharp,  61  Mich.  216;  Covington  v.  Leak,  88 
N.  Car.  133;  Boston,  etc.,  Smelting  Co.  v. 
Smith,  13  R.  I.  34.  43  Am.  Rep.  3. 

Federal  Courts  Following  State  Decisions.  —  In 
construing  a  contract  with  reference  10  the 
question  whether  it  creates  a  partnership,  a 
federal  court  is  not  bound  to  follow  state  de- 
cisions, but  will  exercise  its  own  independent 
judgment.  Bancroft  v.  Hambly,  94  Fed.  Rep. 
975.  36  C.  C.  A.  595. 

4.  Question  for  Jury  Where  Facts  Are  Disputed 

—  United  States.  —  O'Donohue  v.  Bruce,  (C. 
C.  A.)  92  Fed.  Rep.  858. 

Alabama.  —  McGrew  v.  Walker,  17  Ala.  824. 
Georgia.  —  Phillips  v.  Trowbridge  Furniture 
Co.,  92  Ga.  596. 
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Illinois.  —  Hefner  v.  Palmer,  67  111.  161; 
Schmidt  v.  Balling,  91  111.  App.  388;  Blain  v. 
Desrosiers,  39  111.  App.  50. 

loiva.  —  McMullan  v.  Mackenzie,  2  Greene 
(Iowa)  368. 

Louisiana.  —  Flower  v.  Williams,  I  La.  27. 

Massachusetts.  —  Adamson  v.  Guild,  177 
Mass.  331. 

Michigan.  —  Densmore  v.  Mathews,  58  Mich. 
616;  Chamberlain  v.  Jackson,  44  Mich.  320; 
Wilcox  v.  Matthews,  44  Mich.  192;  Hinman  v. 
Littell,  23  Mich.  484. 

Missouri.  —  McDonald  v.  Matney,  82  Mo. 
358;  Simmons  v.  Ingram,  78  Mo.  App.  603,  2 
Mo.  App.  Rep.  309;  Roper  v.  Schaefer,  35  Mo. 
App.  30. 

Nebraska.  —  Waggoner  v.  Creighton  First 
Nat.  Bank,  43  Neb.  84. 

New  Hampshire.  —  Chase  v.  Stevens,  19  N. 
H.  465. 

New  Jersey.  —  Seabury  v.  Bolles,  51  N.  J. 
L.  103. 

Ne7v  Mexico. —  Pearce  v.  Strickler,  9  N. 
Mex.  467. 

New  York.  —  Butlet  v.  Finck,  21  Hun  (N.  Y.) 
210;  Meriden  Nat.  Bank  v.  Gallaudet,  120  N. 
Y.  298. 

Pennsylvania.  —  Bonner  v.  Campbell,  48  Pa. 
St.  286;  McDuffie  v.  Bartlett,  3  Pa.  St.  317. 

Rhode  Island.  —  Boston,  etc.,  Smelting  Co. 
v.  Smith,  13  R.  I.  34,  43  Am.  Rep.  3. 

Texas.  —  Spencer  v.  Jones,  92  Tex.  518,  71 
Am.  St.  Rep.  870;  Hunter  v.  Hubbard,  26 
Tex.  537. 

Vermont.  —  Smith  v.  Hollister,  32  Vt.  6g5. 
Virginia.  —  Campbell    v.    Bowen,    I  Rob. 
(Va.)  267. 

5.  In  Equity.  —  Story  v.  Moon,  3  Dana  (Ky.) 
333.  See  generally  the  title  Issues  to  the 
Jury,  ii  Encyc.  of  Pl.  and  Pr.  648. 

6.  Present  Partnership.  —  For  illustrations  see 
Southern  White-Lead  Co.  v.  Haas,  73  Iowa 
399;  Kerrick  v.  Stevens,  55  Mich.  167;  Crary 
v.  Williams,  2  Ohio  65;  Austin  v.  Williams,  2 
Ohio  64;  Aspinwall  v.  Williams,  1  Ohio  84. 

Where  No  Time  Is  Mentioned  for  the  beginning 
of  a  partnership,  it  begins  at  the  dale  of  the 
articles.  Ingraham  v.  Foster,  31  Ala.  123; 
Petrakion  v.  Arbelly,  (C.  PI.  Spec.  T.)  23  Civ. 
Pro.  (N.  Y.)  183. 

7.  Future  or  Contingent  Partnership.  —  Avery 
v.  Lauve,  I  La.  Ann.  457. 
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PARTNERSHIP. 


Present  or  Future  Partnership. 


Whether  the  contract  is  for  one  or  the  other  depends  upon  the  intention  of 
the  parties.1 

b.  Contract  for  Future  Partnership.  —  Persons  who  have  entered 
into  a  contract  to  become  partners  at  some  future  time  or  upon  the  happen- 
ing of  some  future  contingency  do  not  become  partners  until  the  agreed  time 
has  arrived  or  the  contingency  has  happened.2  Even  when  the  stipulated 
time  arrives  or  the  contingency  has  happened,  the  parties  are  not  partners  if 
one  or  more  of  them  abandons  or  refuses  to  perform  the  agreement.3 

But  Performance  May  Be  Waived  by  the  Parties,  as  where  they  proceed  to  launch 
the  partnership  without  waiting  for  the  performance  of  stipulated  conditions 
precedent.4 

Not  Every  Stipulation  in  a  Partnership  Agreement  Is  a  Condition  Precedent,  and  it  may  be 

stated  as  a  general  rule  that  the  existence  of  a  partnership  does  not  depend 
upon  the  fact  that  each  party  has  in  all  things  complied  with  his  agreement.5 


1.  Intention  Controlling.  —  Meagher  v.  Reed, 
14  Colo.  335 ;  Gill  v.  Kuhn,  6  S.  &  R.  (Pa.)  333. 
And  see  supra,  this  section,  Essential  Elements 
—  Tests  of  Partnership  —  Intention  of  Parties. 

Where  ihe  contract  states  that  the  parties 
thereto  "  have  "  entered  into  a  partnership, 
and  no  time  is  stated  at  which  the  partnership 
shall  begin,  it  begins  at  once.  Ingraham  v. 
Foster,  31  Ala.  123. 

Agreement  for  Future  Partnership  Must  Not 
Conceal  Partnership  In  Prsesenti.  — ■  Courtenay  v. 
Wagstaff,  16  C.  B.  N.  S.  110,  111  E.  C.  L.  no, 
per  Williams,  J. 

2.  Contract  for  Future  Partnership  —  No  Part- 
nership Meanwhile  —  England.  —  Perring  v. 
Hone,  4  Bing.  28,  13  E.  C.  L.  328. 

United  States.  —  Latta  v.  Kilbourn,  150  U.  S. 
546;  In  re  Goold,  2  Hask.  (U.  S.)  34,  10  Fed. 
Cas.  No.  5,604. 

Alabama. — Snodgrass  v.  Reynolds,  79  Ala. 
452,  58  Am.  Rep.  601;  Ingraham  v.  Foster,  31 
Ala.  123. 

Florida.  —  Stafford  v.  Anders,  8  Fla.  34. 

Illinois.  —  Metcalf  v.  Redmon,  43  111.  264; 
Sailors  v.  Nixon-Jones  Printing  Co.,  20  111. 
App.  509. 

Indiana.  —  Hubbell  v.  Woolf,  15  Ind.  204. 

Massachusetts.  —  Kingman  v.  Spurr,  7  Pick. 
(Mass.)  235;  Haskins  v.  Burr,  106  Mass.  48. 

Michigan.  —  Bird  v.  Hamilton,  Walk.  (Mich.) 
361;  Hall  v.  Edson,  40  Mich.  651. 

Missouri.  —  Lucas  v.  Cole,  57  Mo.  143.  See 
also  Thurston  v.  Perkins,  7  Mo.  29. 

New  Hampshire.  —  Farnum  v.  Patch,  60  N. 
H.  294,  49  Am.  Rep.  313;  Atkins  v.  Hunt,  14 
N.  H.  205. 

New  York.  —  Sipfle  v.  Isham,  46  Hun  (N.  Y.) 
366;  Brink  v.  New  Amsterdam  F.  Ins.  Co.,  5 
Robi.  (N.  Y.)  104;  Stewart  v.  Robinson,  115  N. 
Y.  328;  Baldwin  v.  Burrows,  47  N.  Y.  199; 
McLeod  v.  Miner,  38  N.  Y.  App.  Div.  115; 
Wolf  v.  Strahl,  (Supm.  Ct.  Gen.  T.)  7  N.  Y. 
Supp.  593. 

Oregon.  —  Dawson  v.  Pogue,  18  Otegon  94. 

Pennsylvania.  —  Hart  v.  Kellev,  83  Pa.  St. 
286;  Boyd  v.  Hart,  3  W.  N.  C.  (Pa.)  220; 
Hedge's  Appeal,  63  Pa.  St.  273. 

Texas.  —  Napoleon  v.  State,  3  Tex.  App.  522. 

Wisconsin.  —  Miller  v.  Stone,  69  Wis.  617. 

As  to  the  General  Doctrines  of  Conditions  Prece- 
dent, see  the  title  Contracts,  vol.  7,  p.  118 
et  seq. 

Instances  of  Conditions  Precedent  —  Option  to 
Become  Partner.  —  In  re  Young,  (1896)  2  Q.  B. 
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484;  Howell  v.  Brodie,  6  Bing.  N.  Cas.  44,  37 
E  C.  L.  272;  Gabriel  v.  Evill.  9  M.  &  W.  297; 
Ex  p.  Davis,  4  De  G.  J.  &  S.  523;  Moore  v. 
Walton,  9  Nat  Bankr.  Reg.  402,  17  Fed.  Cas. 
No.  9,779;  Handlin  v.  Davis,  81  Ky.  34;  Mor- 
rill v.  Spurr,  143  Mass.  257;  Hart  v.  Kelley, 
83  Pa.  St.  286;  Irwin  v.  Bidwell,  72  Pa.  St.  244; 
Boyd  v.  Hart,  3  W.  N.  C.  (Pa.)  220.  See  also 
Williams  v.  Soutter,  7  Iowa  435. 

See,  for  an  instance  of  an  option  not  to  be- 
come a  partner,  Bidwell  v.  Madison,  10 
Minn.  13. 

Payment  of  Contribution  to  Capital. — James 
v.  Stratton,  32  I'll.  202;  Hobart  v.  Ballard,  31 
Iowa  521;  McCauley  v.  Cleveland,  21  Mo.  438; 
Hoile  v.  York,  27  Wis.  209;  Holgate  v.  Downer, 
8  Wyo.  334. 

Signing  Formal  Articles  of  Partnership.  — 
White  v.  Rodemann,  44  N.  Y.  App.  Div.  503; 
Martin  v.  Baird,  175  Pa.  St.  540.  See  also 
Baldwin  v.  Burrows.  47  N.  Y.  199  (until  part- 
nership agreement  actually  made,  parties  held 
to  be  tenants  in  common). 

3,  Abandonment  or  Refusal  to  Perform.  —  Re- 
boul  v.  Chalker,  27  Conn.  130;  Doyle  v.  Bailey, 
75  111.  418;  Wilson  v.  Campbell.  10  111.  383: 
Morrill  v.  Spurr.  143  Mass.  257;  Gray  v.  Gib- 
son, 6  Mich.  300;  Holgate  v.  Downer,  S  Wyo. 
334.  See  also  Morton  v.  Nelson,  145  111.  586, 
and  the  title  Contracts,  vol.  7,  p.  121. 

The  Only  Remedy  Is  for  Breach  of  Contract.  — 
Meagher  v.  Reed,  14  Colo.  335;  Wachler  v. 
Heman,  82  Mo.  App.  243. 

4.  Waiver  of  Conditions  Precedent.  —  Adams 
Bank  v.  Rice,  2  Allen  (Mass.)  4S0;  Palmer  v. 
Tyler,  15  Minn.  106;  Hartman  v.  Woehr,  18 
N.  J.  Eq.  383;  McStea  v.  Matthews,  50  N.  Y. 
166;  Cogswell  v.  Wilson,  11  Oregon  371;  Cook 
v.  Carpenter,  34  Vt.  121,  80  Am.  Dec.  670. 
See  also  Bird  7-.  Hamilton,  Walk.  (Mich.)  361. 
where,  upon  the  facts,  there  was  held  to  be  no 
waiver. 

Signing  Articles  Waived.  —  Pierce  v.  Whitley. 
39  Ala.  172;  Cain  Lumber  Co.  z.  Standard  Dry 
Kiln  Co.,  108  Ala.  346.  See  also  Battley  v. 
Lewis,  1  M.  &  G.  155,  39  E.  C.  L.  392.  But 
see  Martin  v.  Baird,  175  Pa.  St.  540. 

Payment  of  Contribution  to  Capital  Waived.  — 
Azel  v.  Betz,  2  E.  D.  Smith  (N.  Y.)  188. 

Acts  of  Common  Courtesy  Held  to  Be  No  Waiver. 
—  Johnston  v.  Eichelberger,  13  Fla.  230. 

6.  Compliance  with  Agreement  Not  Essential.  — 
Hartman  v.  Woehr,  iS  N.  J.  Eq.  383;  Cogs- 
well v.  Wilson,  11  Oregon  371. 
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Co-ownership  Distinguished  from. 


Substitution  of  Parties.  —  By  mutual  consent  one  party  to  a  contract  for  a 
future  partnership  may  withdraw  and  another  may  be  substituted  in  his  place 
without  producing  any  of  the  consequences  of  a  dissolution.1  This  could  not 
be  done  if  the  parties  were  partners.2 

6.  Associations  Not  for  Profit.  —  Associations,  societies,  and  clubs  the  objects 
of  which  are  social,  benevolent,  or  political,  and  not  purposes  of  trade  or 
profit,  are  not  partnerships.3 

7.  Co-ownership  Distinguished  from  Partnership.  —  It  is  often  difficult  to  dis- 
tinguish between  the  case  of  co-owners  enjoying  the  gains  of  the  common  prop- 
erty and  that  of  partners,  but  the  distinction  is  necessary  because  the  rights 
and  liabilities  incident  to  the  two  relations  are  very  different.4  It  is  clear  that 
the  common  ownership  of  property  does  not  of  itself  create  any  partnership 
between  the  owners  of  the  property,  though  they  use  it  for  the  purpose  of 
making  gains,5  and  they  may  even,  without  becoming  partners,  agree  among 
themselves  as  to  the  management  and  use  of  the  common  property  and  the 
application  of  the  product  of  its  use.6  But  an  agreement  to  employ  the  corn- 
Signing  Articles  Not  Condition  Precedent.  — 

Battley  v.  Lewis,  I  M.  &  G.  155,  39  E.  C.  L. 
392;  Harvey  v.  Ford,  83  Mich.  506;  Wood  v. 
Cullen,  13  Minn.  394;  Hubbard  ;•.  Matthews, 
54  N.  Y.  47,  13  Am.  Rep.  562. 

Payment  of  Agreed  Contribution  Not  Condition 
Precedent.  —  Grady  v.  Robinson,  23  Ala.  289; 
Southern  White-Lead  Co.  v.  Haas,  73  Iowa 
399;  Atkins  v.  Hunt,  14  N.  H  205.  See  also 
Pierce  v.  Whitley,  39  Ala.  172. 

There  is  no  presumption  that  payment  of 
the  agreed  contribution  is  a  condition  prece- 
dent. Petrakion  v.  Arbelly,  (C.  PI.  Spec.  T.) 
23  Civ.  Pro.  (N.  Y.)  183. 

1.  Substitution  of  Party  in  Future  Partnership. 
—  Meagher  v.  Reed,  14  Colo.  335. 

Consent  of  All  Parties  Necessary.  —  Taylor 
Penny,  5  La.  Ann.  7.    And  see  supra,  this  sec- 
tion,    Essential   Elements — Contract  Bet7ueen 
Partners  —  Delectus  Per  sonar  um. 

See  generally  the  title  Novation,  vol.  21, 
pp.  662,  666. 

2.  See  infra,  this  title.  Dissolution. 

3.  See  the  title  Societies  and  Clubs;  also 
Freemasons,  vol.  14,  p.  537.  See  further 
Association,  vol.  3,  p.  162;  Boards  of  several 
sorts  vol.  4,  p.  594  et  sea. 

4.  See  generally  the  tille  Joint  Tenants  and 
Tenants  in  Common,  vol.  17,  p.  652. 

5.  Co-ownership  Does  Not  Create  Partnership  — 
United  Stales. —  Parkhurst  v.  Kinsman,  1 
Blatchf.  (U.  S.)  488;  Magruder  v.  Bowie,  2 
Cranch  (C.  C.)  577;  Holion  v.  Guinn,  76  Fed. 
Rep.  q6. 

Alabama.  — Jones  v.  Scott,  2  Ala.  58. 
Illinois.  —  Donnan  v.  Gross,  3  111.  App.  409. 
Indiana. — Chapel    v.   Washburn,   11  Ind. 

393- 

Iowa.  —  Munson  v.  Sears,  12  Iowa  172;  Sears 
v.  Munson,  23  Iowa  380. 

Louisiana.  — Labit  v.  Francioni,  25  La.  Ann. 
488;  Pickerel!  v.  Fisk,  11  La.  Ann.  277;  Smitli 
v.  Wilson,  10  La.  Ann.  255;  Benton  v.  Roberts, 
4  La.  Ann.  216. 

Maine.  —  Banchor  v.  Cilley,  38  Me.  553; 
Mercantile  Bank  v.  Cox.  38  Me.  500;  Barrett 
v.  Swann,  17  Me.  182;  Doak  v.  Swann,  8  Me. 
170.  22  Am.  Dec.  233;  Gilman  v.  Cunningham, 
42  Me.  98. 

Massachusetts.  —  Thurston  v.  Horton,  16 
Gray  (Mass.)  274;  Hawes  v.  Tillinghasl,  1 
Gray  (Mass.)  289. 
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Michigan.  —  Mitchell  v.  Chambers,  43  Mich. 
150,  38  Am.  Rep.  167. 

Nebraska.  —  State  Bank  v.  O.  S.  Kelley  Co., 
47  Neb.  678. 

Nevada.  —  Vietti  v.  Nesbitt,  22  Nev.  390. 
New  Hampshire.  —  Gilman  v.  Leavitt,  Smith 
(N.  H.)  304;  Chase  v.  Stevens,  19  N.  H.  465. 

New  Jersey.  —  Wood  v.  Wood,  16  N.  J.  L. 
428;  Marsh  v.  Newark  Heating,  etc.,  Mach. 
Co.,  57  N.  J.  L.  36;  Reeves  v.  Goff,  3  N.  J.  L. 
194. 

New  Mexico.  —  Wormser  v.  Lindauer,  9  N. 
Mex.  23. 

New  York. — Auten  v.  Ellingwood,  (N.  Y. 
Super.  Ct.  Spec.  T.)  51  How.  Pr.  (N.  Y.)  359; 
Boeklen  Hardenburgh,  37  N.  Y.  Super.  Ct. 
110;  Lawrence  v.  Dale,  3  Johns.  Ch.  (N.  Y.)  23; 
M'Neven  v.  Livingston,  17  Johns.  (N.  Y.)  437; 
Holmes  v. United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.) 
329;  Meriden  First  Nat.  Bank  v.  Gallaudet,  122 
N.  Y.  655;  Zabriskie  v.  Coates,  41  N.  Y.  App. 
Div.  316;  St.  John  v.  Coates,  63  Hun  (N.  Y.) 
460. 

Oregon. — Cogswell  v.  Wilson,  n  Oregon 
371- 

Pennsylvania.  —  Dunham  v.  Loverock,  158 
Pa.  St.  197,  38  Am.  St.  Rep.  838;  Neill  v. 
Shamburg,  158  Pa.  St.  263,  33  W.  N.  C.  (Pa.) 
544;  Schaeffer  v.  Fowler,  111  Pa.  St.  451; 
Brady  v.  Colhoun,  1  P.  &  W.  (Pa.)  140;  Butler 
Sav.  Bank  v.  Osborne,  159  Pa.  St.  14,  39  Am. 
St.  Rep.  665;  Taylor  v.  Fried,  161  Pa.  St.  53. 

South  Carolina.  —  Seabrook  v.  Rose,  2  Hill 
Eq.  (S.  Car.)  553. 

Texas.  —  Connally  v.  Lyons,  82  Tex.  664,  27 
Am.  St.  Rep.  935. 

Vermont.  —  Penniman  v.  Munson,  26  Vt. 
164. 

Washington.* —  Willamette  Casket  Co.  v. 
McGoldrick,  10  Wash.  229. 

As  to  Joint  Shipowners,  see  the  titles  Joint 
Tenants  and  Tenants  in  Common,  vol.  17,  p. 
665;  Ships  and  Shipping. 

6.  Agreement  as  to  Management  and  Use  of 
Common  Property — England.  —  French  v.  Sty- 
ring,  2  C.  B.  N.  S.  357,  89  E.  C  L.  357. 
Arkansas.  —  Oliver  v.  Gray,  4  Ark.  425. 
California.  —  Quackenbush    v.  Sawyer 
Cal.  439. 

Iowa.  —  Munson  v.  Sears,  12  Iowa  172. 
Kentucky.  —  Baughman   v.    Portman,  (Ky 
1890)  14  S.  W.  Rep.  342,  12  Ky.  L.  Rep.  342. 
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What  Constitutes  Partnership. 


PARTNERSHIP.        Co-ownership  Distinguished  from. 


mon  property  in  a  joint  venture  in  which  the  owners  share  in  the  profits  and 
losses  as  such  will  constitute  a  partnership.1  If  several  persons  purchase  or  < 
acquire  property  to  be  held  by  them  jointly  or  in  common,  they  are  co-owneis. 
and  not  partners,  unless  it  was  their  intention  to  be  partners.*  So  if  property 
is  purchased  for  the  purpose  of  dividing  it  in  kind  among  the  purchasers,3  or 
of  reselling  it  and  dividing  the  gross  receipts,4  the  purchasers  are  not  part- 
ners. But  if  property  is  purchased  for  resale  under  an  agreement  to  divide 
the  profits  from  the  transaction,  the  purchasers  are  partners.*  There  may  be 
co-ownership  without  partnership  in  the  property  itself,  together  with  a  real 
partnership  in  the  business  of  managing  it  for  the  common  benefit.6 


Louisiana.  —  Mcllvaine  v.  Armfield,  5  La. 
Ann.  302. 

Maine  —  Millett  v.  Holt,  60  Me.  169. 

Massachusetts.  —  Sikes  v.  Work,  6  Gray 
(Mass.)  433,  Goell  v.  Morse,  126  Mass.  480. 

Minnesota. —  Moody  v.  Ralhburn,  7  Minn.  89. 

New  Hampshire.  —  Pillsbury  v.  Pillsbury,  20 
N.  H.  90. 

New  Mexico.  —  Pearce  v.  Stiickler,  9  N. 
Mex.  467. 

New  York.  —  Irvine  v.  Forbes,  11  Barb.  (N. 
Y.)  587;  Porter  v.  M'Clure,  15  Wend.  (N.  Y.) 
187;  Davis  v.  Morris,  36.  N.  Y.  569.  affirming  35 
Barb.  (N.  Y.)  227. 

Pennsylvania.  — Taylor  v.  Fried,  161  Pa.  St. 
53,  34  W.  N.  C.  276;  Dunham  v.  Loverock,  158 
Pa.  St.  197,  38  Am.  St.  Rep.  838,  33  W.  N.  C. 
(Pa  )  228. 

Vermont.  —  Noyes  v.  Cushman,  25  Vt.  390. 
Wisconsin.  —  Sargenl  v.  Downey,  45  Wis. 

49?. 

1.  Sharing  Profits  and  Losses  of  Joint  Venture. 

—  See  this  section,  Essential  Elenienls — 

Tests  of  Partnership 
Partnership  in   Ship.  —  Baring  v.  Crafis,  9 

Met.  (Mass.)  380.  And  see  the  tiile  Ships  and 
Shipping 

Partnership  in  Animals.  —  Smith  v.  Brannon, 
(Ky.  1899)  51  S  W.  Rep.  178;  Morrison  v.  Ben- 
nett, 20  Mont.  560.  But  see  French  v.  Slyring, 
2  C.  B.  N.  S.  357,  89  E.  C.  L.  357. 

2.  Joint  Purchase  to  Hold  —  United  States.  — 
Clark  v.  Sidway,  142  U.  S.  682. 

California.  — ■  Fitzell  v.  Leaky,  72  Cal.  477. 

Illinois.  —  Morton  v.  Nelson,  145  111.  586. 
But  see  State  Nat.  Bank  v.  Butler,  149  111.  575. 

Iowa.  —  Iliff  v.  Brazill,  27  Iowa  131,  99  Am. 
Dec.  645 

Kentucky.  —  Pearson  v.  Campbell,  12  Ky.  L. 
Rep.  637. 

Louisiana  —  Breard  v.  Blanks,  51  La.  Ann. 

1507. 

Massachusetts. — Thurston  v.  Horton,  16  Gray 
(Mass.)  274 ;  Sikes  v.  Work,  6  Gray  (Mass.)  433. 

Michigan.  —  See  Pulford  v.  Morton  62 
Mich.  25. 

Mississippi.  —  See  Hamilton  *v.  Halpin,  68 
Miss.  99. 

Missouri.  —  Hedges  v.  Wear,  28  Mo.  App. 
575- 

Nebraska. — State  Bank  v.  Kelley  Co.,  47 
Neb.  678. 

Nevada.  —  Horton  v.  New  Pass  Gold,  etc., 
Min.  Co.,  21  Nev.  184. 

New  York.  —  Baldwin  v.  Burrows,  47  N.  Y. 
199.  See  also  Demarest  v.'  Koch,  (N.  Y. 
Super.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  726.  Com- 
pare Palliser  v.  Erhardt,  46  N.  Y.  App.  Div. 
222. 


Pennsylvania. —  Butler  Sav.  Bank  v.  Os- 
borne, 159  Pa.  St.  10,  39  Am.  St.  Rep.  665; 
Schaeffer  v.  Fowler,  111  Pa.  St.  451;  Brady  v. 
Colhoun,  1  P.  &  W.  (Pa.)  140. 

I'exas.  —  Worsham  v.  Vignal,  14  Tex.  Civ. 
App.  324. 

Vermont. —  Penniman  v.  Munson,  26  Vt.  164. 
Virginia.  —  Ferguson  v.  Gooch,  94  Va.  I. 
Compare  Jones  v.  Davies,  60  Kan.  309,  72 
Am.  St.  Rep.  354. 

3.  Purchase  for  Division  in  Kind.  —  Coope  v. 
Eyre,  1  H.  Bl.  37;  Hoare  v.  Dawes,  1  Dougl. 
371;  Gibson  v.  Lupion,  9  Bing.  297,  23  E.  C. 
L.  283. 

4.  Resale  and  Division  of  Gross  Proceeds.  — 

Jackson  v.  Robinson,  3  Mason  (U.  S.)  138,  13 
Fed.  Cas.  No.  7,144;  Post  v.  Kimberly,  9 
Johns.  (N.  Y.)  470.  But  see  Canada  v.  Barks- 
dale,  76  Va.  899. 

6.  Purchase  for  Resale  and  Division  of  Profits 

—  England.  —  In  re  Hull  on,  62  L.  T.  N.  S. 
200;  Reid  v.  Hollinshead.  4  B.  &  C.  867,  10  E. 
C.  L.  460. 

United  States.  —  In  re  Warren,  2  Ware  (U. 
S  )  322,  29  Fed.  Cas.  No.  17, 191.  But  see  Clatk 
v.  Sidway,  142  U.  S.  682. 

Illinois.  —  See  Gotischalk  v.  Smith,  156  111. 
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Iowa.  —  Heard  v.  Wilder,  81  Iowa  421. 

Kansas.  —  Jones  v.  Davies.  60  Kan.  309  72 
Am.  St.  Rep.  354. 

New  York.  —  Post  v.  Kimberly.  9  Johns.  (N. 
Y.)  470.  But  see  Demarest  v.  Koch,  129  N. 
Y.  218. 

Ohio.  —  Ludlow  v.  Cooper,  4  Ohio  St.  1.  See 
also  Farmers'  Ins.  Co.  v   Ross,  29  Ohio  Si. 

429. 

Oregon.  —  Dodson  v.  Dodson,  26  Oregon  362; 
Flower  v.  Barnekoff,  20  Oregon  132. 

Texas.  —  Rogers  p.  Nichols,  20  Tex.  719. 

Virginia.  —  See  Ferguson  v.  Gooch.  94  Va.  1. 

Compare  Archbald  v.  Delisle,  25  Can.  Sup. 
Ct.  1. 

Agreement  for  Buying,  Selling,  and  Dividing 
Net  Profits. —  Phillips  v.  Purington.  15  Me.  425; 
Porter  v.  M'Clure,  15  Wend.  (N.  Y.)  187. 

Partnership  in  Patents. —  Penniman  v.  Mon- 
son,  26  Vt.  164. 

6.  Partnership  in  Profits,  hut  Not  in  Property. 

—  French  w„  Stvring,  2  C.  B.  N.  S.  357,  S9  E. 
C.  L.  357,  per  Cockbuin,  C.  J.;  Campbell  v. 
Mulleit,  2  Swanst.  551;  Camp  v.  Montgomery, 
75  Ga.  795;  McClellan  Dry  Dock  Co.  v.  Farm- 
ers' Alliance  Steamboat  Line,  43  La.  Ann.  25S; 
Russell  v.  Minnesota  Outfit,  1  Minn.  162; 
Perry  v.  Randolph,  6  Smed.  &  M.  (Miss.) 
335;  Vaiden  v.  Hawkins,  (Miss.  1889)  0  So. 
Rep.  227.  See  also  Post  v.  Kimberly,  9 
Johns.  (N.  Y.)  470. 
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8.  Corporations  Distinguished  from  Partnerships. — The  distinction  of  cor- 
porations from  partnerships  has  been  treated  in  another  title.1 

9.  Promoters  of  Corporations  or  Joint-stock  Companies.  —  Persons  associated 
for  the  purpose  of  forming  a  corporation  or  a  joint-stock  company  are  not 
partners,  because  the  contract  is  merely  for  a  future  relation,  which,  as  has 
been  seen,  does  not  in  the  meanwhile  constitute  a  partnership,  and  in  the 
case  of  a  corporation  for  the  further  reason  that  there  is  no  agreement 
for  sharing  profits  as  common  owners,  as  the  corporation  will  be  the  owner 
of  the  profits,  and  the  parties  will  share  them  as  stockholders  and  not  as  com- 
mon owners.2 

10.  Illegal  or  Unauthorized  Corporations.  —  The  liability  of  persons  acting  as 
a  corporation  without  authority  of  law,  or  under  a  defective  incorporation,  is 
treated  elsewhere.3 

11.  Partnership  by  Estoppel  or  Holding  Out  —  a.  Statement  of  Rule.  — 
Where  a  man  holds  himself  out  as  a  partner,  or  allows  others  to  do  so,  he  is 
properly  estopped  from  denying  the  character  he  has  assumed,  and  upon  the 
faith  of  which  creditors  may  be  presumed  to  have  acted.  A  person  so  acting 
is  held  liable  as  a  partner  by  estoppel.4    It  is  wholly  immaterial  whether  the 


1.  See  the  title  Corporations  (Private),  vol. 
7,  p.  634.    See  also  this  title  passim. 

2.  Promoters. —  Reynell  v.  Lewis,  15  M.  & 
W.  517;  Ex  p.  Capper,  1  Sim.  N.  S.  178; 
Wood  v.  Argyll,  6  M.  &  G.  928,  46  E.  C.  L. 
923;  Hamilton  v.  Smith,  5  Jur.  N.  S.  32;  Hut- 
toi  v.  Thompson,  3  H.  L.  Cas.  161;  Dole  v. 
Wooldredge,  135  Mass.  140;  West  Point 
Foundry  Assoc.  v.  Brown,  3  Edw.  (N.  Y.)  284; 
Mosier  v.  Parry,  60  Ohio  St.  388.  See  also 
Hudson  v.  Spaulding,  (Supm.  Ct.  Gen.  T.)  6 
N.  Y.  Supp.  877.  Compare  Holmes  v.  Higgins, 
I  B.  &  C.  74,  8  E.  C.  L.  33;  Lucas  v.  Bach,  1  M. 
&  G.  4T7.  39  E.  C.  L.  509. 

Persons  Who  Own  and  Conduct  a  Business  Jointly 
are  partners;  and  though  they  contemplate  a 
speedy  incorporation  and  express  that  intent 
in  their  contract,  they  are,  in  the  meantime, 
partners.  Bancroft  v.  Hambly,  36  C.  C.  A. 
601. 

See  also  the  title  Promoters. 

3.  See  the  titles  De  Facto  Corporations, 
vol.  8,  p.  747;  Stockholders. 

4.  Holding  Out  as  Partner  Imposes  Partnership 
Liability  —  England.  —  De  Berkom  v.  Smith, 
1  Esp.  29;  Mollwo  v.  Court  of  Wards,  L.  R.  4 
P.  C.  435.  See  also  Waugh  v.  Carver,  2  H. 
Bl.  235. 

Canada.  —  Isbester  v.  Ray,  26  Can.  Sup. 
Ct.  79. 

United  States.  —  McGowan  v.  American 
Pressed  Tan  Bark  Co.,  121  U.  S.  575;  Buck- 
ingham v.  Burgess,  3  McLean  (U.  S.)  364,  549, 
4  Fed.  Cas.  No.  2,087,  2,089;  Einstein  v. 
Gourdtn,  4  Woods  (U.  S.)  415,  8  Fed.  Cas.  No. 
4,320;  In  re  Jewett,  7  Biss.  (U.  S.)  328,  13  Fed. 
Cas.  No.  7.306:  In  re  Kinkead,  3  Biss.  (U.  S.) 
405,  14  Fed.  Cas.  No.  7,824;  Oppenheimer  v. 
Clemmons.  18  Fed.  Rep.  888. 

Alabama.  —  Randle  v.  State,  49  Ala.  14;  Cain 
Lumber  Co.  v.  Standard  Dry  Kiln  Co.,  108 
Ala.  346. 

Arkansas.  —  Brugman  v.  McGuire,  32  Ark. 
733;  Campbell  -'.  Hastings,  29  Ark.  512; 
Olmstead  v.  Hill,  2  Ark.  346. 

California.  —  Wise  v.  Williams,  72  Cal.  544. 

Delaware.  —  Bacon  t.  Cannon,  2  Hount. 
(Del.)  47;  Deputy  v.  Harris.  1  Marv.  (Del.) 
100;  Ellison  v.  Stuart,  2  Penn.  (Del.)  179. 
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Ftorida.  —  Dubois  v.  Jones,  34  Fla.  539; 
Webster  v.  Clark,  34  Fla.  637,  43  Am.  St.  Rep. 
217. 

Georgia.  —  Bowie  v.  Maddox,  29  Ga.  285,  74 
Am.  Dec.  61. 

Illinois.  —  Daugherty  v.  Heckard,  189  111. 
239;  Janes  v.  Gilbert,  168  111.  627;  Dyer  v. 
Sutherland,  75  111.  583;  Lycoming  Ins.  Co.  v. 
Barringer,  73  111.  230;  Smith  v.  Knight,  71  111. 
148,  22  Am.  Rep.  94;  Poole  v.  Fisher,  62  111. 
181;  Pettis  v.  Atkins.  60  111.  454;  Wheeler 
v.  McEldownev,  60  111.  358;  Ellis  v.  Btonson, 
40  111.  455;  Niehoff  v.  Dudley.  40  111.  406;  Bar- 
nett  v.  Smith,  17  111.  565;  Wilson  v.  Roelofs, 
88  111.  App.  480;  More  v.  Dixon,  59  111.  App. 
167;  Hess  v.  Ferris,  57  111.  App.  37;  Fisher  v. 
McDonald  Co.,  85  III.  App.  653. 

Indiana.  —  Strecker  v.  Conn,  90  Ind.  469; 
Uhl  v.  Harvey,  78  Ind.  26;  Dailey  v.  Coons, 
64  Ind.  545;  Booe  v.  Caldwell,  12  Ind.  12. 

Iowa.  —  Eye  v.  Tasker,  77  Iowa  48;  Han- 
cock v.  Hintrager,  60  Iowa  374;  Brown  v. 
Rains,  53  Iowa  81;  Peck  v.  Lusk,  38  Iowa  93; 
Maxwell  v.  Gibbs,  32  Iowa  32;  Sherrod  v. 
Langdon,  21  Iowa  518;  Williams  v.  Soutter,  7 
Iowa  435;  Wallerich  v.  Smith,  97  Iowa  308; 
Winter  v.  Pipher,  96  Iowa  17. 

Kansas.  —  Shepard  v.  Pratt,  16  Kan.  209. 

Kentucky.  —  Markham  v.  Jones,  7  B.  Mori. 
(Ky.)  456;  Craig  v.  Alverson,  6  J.  J.  Marsh. 
(Ky.)  612;  Walrath  Viley,  2  Bush  (Ky.)  478; 
Safety  Bldg.,  etc.,  Assoc.  v.  O'Meara,  (Ky. 
1900)  58  S.  W.  Rep.  775;  Walters  v.  Smith, 
(Ky.  1900)  55  S.  W.  Rep.  904;  Howe  v.  Du- 
povster,  (Ky.  1888)  7  S.  W.  Rep.  627;  Daniel 
v.  Schultz.  12  Ky.  L.  Rep.  987;  Boyd  v.  Tabb, 
5  Ky.  L.  Rep.  516. 

Louisiana.  —  Baldey  v.  Brackenridge,  39  La. 
Ann.  660;  Dodd  v.  Bishop,  30  La.  Ann.  1178; 
Gumhel  v.  Abrams,  20  La.  Ann.  568;  Grieff  v. 
Boudousquie,  18  La.  Ann.  631;  Burbank  v. 
Haas,  9  La.  Ann.  528;  Richardson  v.  Debuys, 
4  Mart.  N.  S.  (La.)  127;  Lee  v.  Bullard,  3  La. 
Ann.  462. 

Maryland.  —  Thomas  v.  Green,  30  Md.  1. 

Massachtisetls. — Bartlett  7).  Raymond,  139 
Mass.  275;  Ruhe  v.  Burnell,  121  Mass.  450; 
Rice  v.  Barrett,  116  Mass.  312;  Pratt  v.  Lang- 
don, 97  Mass.  97,  93  Am.  Dec.  61. 
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party  holding  himself  out  as  a  partner  does  or  does  not  share  the  profits  or 
losses.1  The  question  of  the  effect  of  holding  one's  self  out  as  a  partner  can- 
not be  raised  between  the  partners  themselves,  because  every  one  is  presumed 
to  know  who  are  his  associates  in  business.2 

b.  What  Constitutes  Holding  Out.  —  Perhaps  the  most  common 
case  of  liability  by  holding  out  is  that  arising  where  a  retiring  partner  fails  to 
give  notice  of  his  retirement  from  the  firm.  In  such  a  case  he  is  usually  held 
to  be  liable  to  those  who  deal  with  the  firm  believing  him  still  to  be  a  mem- 
ber.3   Where  the  business  is  continued  in  the  old  name,  with  the  consent  or 


Michigan.  —  Wright  v.  Weimeister,  87  Mich. 
594;  Colwell  v.  Britton,  59  Mich.  350;  Kritzer 
v.  Sweet,  57  Mich.  617;  Beecher  v.  Bush,  45 
Mich.  188,  40  Am.  Rep.  465;  Parshall  v.  Fisher, 
43  Mich.  529;  Gray  v.  Gibson,  6  Mich.  300. 

Minnesota.  —  Wood  v.  Cullen,  13  Minn.  394. 

Mississippi.  —  Perry  v.  Randolph,  6  Smed. 
&  M.  (Miss.)  335;  Perkins  v.  Rouss,  78  Miss. 
343- 

Missouri.  —  Bash  v.  Bash,  89  Mo.  360; 
Young  -\  Smith,  25  Mo.  341;  Rippey  v. 
Evans,  22  Mo.  157;  Rankin  v.  Fairlev,  29  Mo. 
App.  587;  Selby  v.  McCullough,  26  Mo.  App. 
66;  Kelly  v.  Gaines,  24  Mo.  App.  506;  Roth  v. 
Kirchhoff,  12  Mo.  App.  599;  Bissell  v.  Waide, 
129  Mo.  439;  Hahlo  v.  Mayer,  102  Mo.  93,  22 
Am.  St.  Rep.  753. 

Montana.  —  Parchen  v.  Anderson,  5  Mont. 
438,  51  Am.  Rep.  65. 

Nebraska. — Gibson  v.  Sn>th,  31  Neb.  354; 
Rosenbaum  v.  Hayden,  22  Neb.  744.. 

Nevada.  — Sargent  v.  Collins,  3  Nev.  260. 

New  Hampshire.  —  Eastman  v.  Clark,  33  N. 
H.  276,  16  Am.  Rep.  192;  Wright  v.  Boynton, 
37  N.  H.  9,  72  Am.  Dec.  319;  Smith  v.  Smith, 
27  N.  H.  244. 

New  Jersey.  —  Mershon  v.  Hobensack,  22  N. 
J.  L.  372;  Wild  v.  Davenport,  48  N.  J.  L.  129, 
57  Am.  Rep.  552. 

New  York.  —  Vibbard  v.  Roderick,  51  Barb. 
(N.  Y.)  616;  Conklin  v.  Barton,  43  Barb.  (N. 
Y.)  435;  Burns  v.  Rowland,  40  Barb.  (N.  Y.) 
368;  McStea  v.  Matthews,  3  Daly  (N.  Y.)  349; 
Halliday  z.  McDougall,  22  Wend.  (N.  Y.)  264; 
Clift  v.  Barrow,  108  N.  Y.  187;  Marks  v. 
Samuels,  54  N.  Y.  App.  Div.  249;  Du  Bois  v. 
Lamson,  18  N.  Y.  Wkly.  Dig.  490;  Thomas 
v.  Haight,  2  Edm.  Sel.  Cas.  (N.  Y.)  25;  Demuth 
v.  Sternheimer,  (Marine  Ct.  Tr.  T.)  1  Citv  Ct. 
(N.  Y.)  443;  Seer  v.  Hoffman,  (Marine  Ci.  Gen. 
T.)  1  City  Ct.  (N.  Y.)  445.  note.  But  see  Sipfle 
v.  Isham,  46  Hun  (N.  Y.)  366. 

North  Carolina. — Jeter  v.  Burgwyn,  113  N. 
Car.  157;  Day  v.  Stevens.  88  N.  Car.  88. 

Ohio.  —  Johnson  v.  Morrison,  8  Ohio  Dec. 
(Reprint)  597,  9  Cine.  L.  Bui.  51;  Reber  v. 
Columbus  Mach.  Mfg.  Co.,  12  Ohio  St.  175. 
See  also  Cook  v.  Penrhvn  Slate  Co.,  36  Ohio 
St.  135,  38  Am.  Rep.  568'. 

Pennsylvania.  —  Johnston  v.  Warden,  3 
Watts  (Pa.)  101;  Craig  v.  Warner,  3  Phila. 
(Pa.)  298,  13  Leg.  Int.  (Pa.)  396;  Lancaster 
County  Nat.  Bank  v.  Boffenmyer,  162  Pa.  St. 
559:  Gibbs's  Estate,  157  Pa.  St.  59;  Shafer  v. 
Randolph,  99  Pa.  St.  251,  39  Leg.  Int.  (Pa.) 
288;  Irwin  v.  Bidwell,  72  Pa.  St.  244;  Kirk  v. 
Hartman,  63  Pa.  St.  97;  Drennen  v.  House,  41 
Pa.  St.  30;  Chidsey  v.  Porter,  21  Pa.  St.  390. 

Rhode  Island.  —  Boston,  etc.,  Smelting  Co. 
v.  Smith,  13  R.  I.  34,  43  Am.  Rep.  3. 
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South  Carolina.  —  Osborne  v.  Brennan,  2 
Nott  &  M.  (S.  Car.)  427,  10  Am.  Dec.  614. 

Tennessee.  —  Polk  v.  Buchanan,  5  Sneed 
(Tenn.)  721;  Furber  v.  Carter,  11  Humph. 
(Tenn.)  271. 

Texas.  —  Walker  v.  Brown,  66  Tex.  556; 
Frank  v.  J.  S.  Brown  Hardware  Co.,  10  Tex. 
Civ.  App.  430;  Bruni  v.  Garza,  (Tex.  Civ.  App 
1894)  26  S.  W.  Rep.  108;  Southern  Agricultural 
Works  v.  Sims,  (Tex  Civ.  App.  1894)  26  S.  W. 
Rep.  514;  Harris  v.  Crary,  67  Tex.  383;  Crozier 
v.  Kirker,  4  Tex.  252,  51  Am.  Dec.  724;  White 
v.  Whaley,  1  Tex.  App.  Civ.  Cas.,  §  101 ; 
Richardson  v.  Thacker,  1  Tex.  App.  Civ. 
Cas.,  §  138;  Lewis  v.  Wade,  1  Tex.  App.  Civ. 
Cas.,  §  697;  Franklin  v.  Hardie,  1  Tex.  App. 
Civ.  Cas.,  §  1220. 

Vermont. — Smith  v.  Burton,  59  Vt.  408; 
Kelton  v.  Leonard,  54  Vt.  230;  Noyes  v.  Cush- 
man,  25  Vt.  390;  Cotirill  v.  Vanduzen,  22  Vt. 
511;  Hicks  v.  Cram,  17  Vt,  449;  Stearns  v. 
Haven,  14  Vt.  540. 

Virginia.  —  Brown  v.  Higginbotham,  5  Leigh 
(Va.)  585,  27  Am.  Dec.  61S;  Robinson  v.  Allen, 
85  Va.  721. 

West  Virginia.  —  Moore  v.  Harper,  42  W. 
Va.  39. 

Wyoming.  —  Holgate  v.  Downer,  8  Wyo.  334. 
See  generally  the  lilies  Estoppel,  vol.  11, 
p.  385;  Fraud  and  Deceit,  vol.  14.  p.  12. 

1.  Sharing  Profits  or  losses  Immaterial.  —  Ex  p. 
Watson.  19  Yes.  Jr.  461;  Khkivood  v.  Cheet- 
ham,  2  F.  &  F.  798;  Mattocks  v.  Rogers,  1 
Hask.  (U.  S.)  547,  16  Fed.  Cas.  No  9,300; 
Benedict  v.  Davis,  2  McLean  (U.  S.)  347,  3 
Fed.  Cas.  No.  1,293;  Fisher  v.  Bowles,  20  111. 
3q6;  Pringle  v.  Leverich,  48  N.  Y.  Super.  Ct. 
90. 

2.  Effect  Inter  Se. —  Freeman  v.  Bloomfield, 
43  Mo.  391.  See  also  Hundley  v.  Chadick, 
109  Ala.  575. 

And  see  supra,  this  section.  Evidence  0/  Part- 
nership—  As  Between  Partners  and  as  to  Third 
Persons. 

A  person  who  is  not  a  partner,  but  has  be- 
come by  circumslances  liable  as  partner,  does 
not  thereby  acquire  any  of  the  rights  of  a  part- 
ner.   Glenn  v.  Gill,  2  Md.  I. 

3.  Failure  to  Give  Notice  of  Retirement  —  Eng- 
land. —  Scarf  v.  Jardine,  7  App.  Cas.  345;  New- 
some  v.  Coles,  2  Campb.  617. 

Georgia.  —  Richards  v.  Hunt,  65  Ga.  342. 

A'entueky.  —  Spears  v.  Toland,  1  A.  K. 
Marsh.  (Ky.)  204,  10  Am.  Dec.  722. 

Missouri.  —  Mat  tin  v.  Fewell,  79  Mo.  401; 
Dowzelot  v.  Rawlings,  58  Mo.  75. 

New  York.  —  Buffalo  City  Bank  v.  Howard, 
35  N.  Y.  500;  Kirby  v.  Hewitt,  26  Barb.  (N. 
Y.)  607;  Garbett  v.  Gedney,  (N.  Y.  City  Ct. 
Gen.  T.)  15  Misc.  (N.  Y.)  440. 
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acquiescence  of  the  retiring  partner,  he  may  be  liable  on  the  ground  of  hold- 
ing out  even  though  a  notice  of  dissolution  was  published.1  But  the  death 
of  a  partner  ipso  facto  dissolves  a  partnership,  and  notice  thereof  is  not  neces- 
sary to  relieve  the  estate  of  the  deceased  partner  from  liability  on  contracts 
made  by  the  surviving  partners,  even  though  they  continue  the  business  in  the 
old  name.  The  doctrine  of  holding  out  has  never  been  applied  to  such  a  case.2 
A  representation  that  one  intends  to  become  a  partner,  as  distinguished 
from  a  representation  that  one  is  in  fact  a  partner,  does  not  impose  any  lia- 
bility.3 A  person  may  hold  himself  out  as  a  partner,  or  permit  others  to  do 
so,  and  yet  conceal  his  name.  Thus,  if  he  is  referred  to  as  a  partner  who 
doss  not  wish  his  name  disclosed,  he  is  liable  as  a  partner.4  Other  cases  of 
holding  out  are  cited  below  in  the  notes.5 

Question  of  Fact.  —  The  question  whether  a  person  has  held  himself  out  as  a 
partner  or  permitted  others  to  hold  him  out  as"  such  is  one  of  fact,  and  not  of 
law.6 


North  Carolina.  —  Bynum  v.  Clark,  125  N. 
Car.  352. 

Pennsylvania.  —  Rowland  v.  Esles,  43  W.  N. 
C.  (Pa.)  514. 

West  Virginia.  —  Farmers'  Bank  v.  Smith, 
26  VV.  Va.  541. 

Wisconsin,  —  Evens,  elc,  Fire  Brick  Co.  v. 
Hadfield,  93  Wis.  665;  Benjamin  v.  Covert,  47 
Wis.  375. 

See  also  infra,  this  title.  Rights  and  Liabilities 
of  Partners  as  to  Third  Persons — Termination 
of  Liability  —  ATotice  of  Dissolution  or  Retire- 
ment. 

Persons  who  never  dealt  with  the  firm  before 
the  retirement  of  a  partner  therefrom  are 
b  jund  to  inquire  of  whom  the  firm  with  which 
they  deal  is  composed.  Cook  v.  Penrhyn  Slate 
Co.,  36  Ohio  St.  135,  38  Am.  Rep.  568. 

Estoppel  to  Set  Up  Incorporation  as  Against  Old 
Customer  Without  Notice. —  Reid  v.  Kreling 
Sons  Co..  125  Cal.  117. 

1.  Continuance  of  Business  in  Old  Name.  —  Re 
Krueger,  2  Lowell  (U.  S  )  66,  14  Fed.  Cas.  No. 
7. 941;  Fleming  r'.  Dorn,  34  Ga.  213;  Gammon 
v.  Huse,  100  111.  234;  Shapard  Grocery  Co.  v. 
Hynes,  (Indian  Ter.  1899)  53  S.  W.  Rep.  486; 
Ellison  v.  Sexton,  105  N.  Car.  356,  18  Am.  St. 
Rep.  907:  Speer  v.  Bishop,  24  Ohio  St.  598; 
Wait  v.  Brewster,  31  Vt.  516;  Thayer  v.  Goss, 
91  Wis  90. 

Old  Firm  Name  over  Door  Not  Per  Se  Sufficient 
to  Charge  Retiring  Partner. —  Boyd  v.  McCann, 
10  Md.  1 18. 

2.  Doctrine  of  Holding  Out  Not  Applied  on 
Death  of  Partner. —  See  infra,  this  tide,  Rights 
and  Liabilities  of  Partners  as  to  Third  L^ersons 
—  Termination  of  Liability  —  ATotiee  of  Dissolu- 
tion or  Retirement  —  Dissolution  by  Operation  of 
Law. 

3.  Intended  Future  Partnership.  —  Bourne  v. 
Freeth,  9  B.  &  C.  632,  17  E.  C.  L.  460;  Sipfle  v. 
Isham,  46  Hun  (N.  Y.)  366.  And  see  infrar 
this  title.  Rights  and  Liabilities  of  Partners  as  to 
Third  Persons  —  Beginning  of  Liability.  But 
see  Earle  v.  Art  Library  Pub.  Co.,  95  Fed.  Rep. 
544;  Stiles  v.  Meyer,  7  Lans.  (N.  Y.)  190,  64 
Barb.  (N.  Y.)  77. 

See  also  the  titles  Estoppel,  vol.  11,  p.  425; 
Fraud  and  Deceit,  vol.  14,  p.  47. 

4.  Holding  Out  Unknown  Partner.  —  Martyn  v. 
Grav,  14  C.  B.  N.  S.  824,  108  E.  C.  L.  824; 
Maddick  v.  Marshall,  16  C.  B.  N.  S.  387,  111 
E.  C.  L.  387. 


57 


5.  What  Constitutes  Holding  Out  — Connecticut. 
—  Morgan  v.  Farrel,  58  Conn.  413,  18  Am.  St. 
Rep.  282. 

District  of  Columbia.  —  Vinson  v.  Beveridge, 
3  MacArthur  (D.  C.)  597,  36  Am.  Rep. 
113. 

Michigan.  —  Bennett  v.  Dean,  35  Mich. 
306. 

Minnesota.  —  Cirkel  v.  Croswell,  36  Minn. 
323- 

Missouri.  —  Lamwersick  v.  Boehmer,  77  Mo. 
App.  136. 

New  Hampshire.  —  Farr  v.  Wheeler,  20  N. 
II.  569. 

New  York.  —  McLewee  v.  Hall,  103  N.  Y. 
639;  Cassidy  v.  Hall,  97  N.  Y.  159;  Adams  v. 
Albert,  87  Hun  (N.  Y.)  471. 

Oregon.  —  Rutherford  v.  Hill,  22  Oregon  218, 
29  Am.  St.  Rep.  596. 

Pennsylvania.  —  Fulton  v.  Dessin,  3  Pa.  Co. 
Ct.  318;  Entwisle  v.  Mulligan,  (Pa.  1888)  12 
Atl.  Rep.  766,  22  W.  N.  C.  (Pa.)  125;  Entwisle 
v.  Carey,  22  W.  N.  C.  (Pa.)  127,  12  Atl.  Rep. 
768. 

Texas.  —  Brown  v.  Watson,  72  Tex.  216; 
Cushing  v.  Smiih,  43  Tex.  261. 

A  representation  that  a  certain  salesman 
was  to  have  an  interest  in  the  establishment 
has  been  held  not  to  make  him  responsible  for 
the  debts  of  the  firm,  where  the  real  arrange- 
ment was  that  he  was  to  receive  a  proportion 
of  the  amount  of  cash  and  credit  sales  for  his 
services,  but  was  nol  to  be  bound  for  the  firm 
debts.  Vinson  v.  Beveridge,  3  MacArthur  (D. 
C.)  597,  36  Am.  Rep.  113. 

Statements  to  Mercantile  Agencies  as  Creating 
Estoppel.  —  See  Ellison  v.  Stuart,  2  Penn.  (Del.) 
179,  and  Mercantile  Agencies,  vol.  20,  p.  579, 
note. 

Any  Person  to  Whom  Such  Statement  Is  Made 
May  Rely  on  It.  —  Sohn  v.  Freiberg,  8  Ohio  Dec. 
(Reprint)  75c,  g  Cine.  L.  Bui.  290.  And  see 
the  titles  Estoppel,  vol.  11,  p.  440,  note;  Fraud 
and  Deceit,  vol.  14,  p.  151. 

6.  Question  of  Fact.  —  Wood  v.  Argyll,  6  M. 
&  G.  928,  46  E.  C.  L.  928;  Lake  v.  Argyll,  6 
Q.  B.  477,  51  E.  C.  L.  477;  Fletcher  v.  Pullen, 
70  Md.  205,  14  Am.  St.  Rep.  355;  Hodges  v. 
New  York  Ninih  Nat.  Bank,  54  Md.  406; 
Thomas  v.  Green,  30  Md.  1;  Nelson  Distilling 
Co.  v.  Loe,  47  Mo.  App.  31;  Seabury  v.  Bolles, 
51  N.  J.  L.  103;  Cordova  v.  Povvter,  (Supm. 
Ct.  Gen.  T.)  1  N.  Y.  Supp.  147. 
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c  Consent  of  Person  to  Be  Charged.  —  A  person  cannot  be  held  lia- 
ble as  a  partner  by  estoppel  unless  the  holding  out  was  his  own  personal  act.1 
or  unless  it  was  done  with  his  knowledge  and  consent,  or  was  ratified  by  him.2 
But  the  authority  or  consent  to  a  holding  out  Ly  others  may  be  either  express 
or  implied,  and  in  either  case  liability  is  incurred.3  And  if  there  has  been  in 
fact  a  holding  out,  it  is  immaterial,  so  far  as  liability  to  third  persons  is  con- 
cerned, that  consent  to  such  holding  out  was  obtained  by  fraud  or  promises 
or  irresponsibility,  provided  the  creditor  had  nothing  to  do  with  such  fraud 
or  promises.4  Diligence  in  ascertaining  and  contradicting  the  report  is  not 
required  of  one  who  is  held  out  as  a  member  of  a  partnership  without  his 
knowledge;5  but  he  is  bound  to  do  all  that  a  reasonable  and  honest  man 
should  do  under  similar  circumstances  to  prevent  innocent  parties  from  being 
misled.6 

d.  Knowledge  and  Reliance  of  Creditor.  —  It  has  been  held,  upon 
the  ground  of  public  policy,  that  a  person  holding  himself  out  as  a  partner  is 
liable  as  such  to  all  the  world,  irrespective  of  the  creditor's  actual  knowledge 
or  ignorance  of  such  holding  out;7  but  the  rule  as  usually  stated  is  that  a 
person  held  out  as  a  partner  is  not  estopped  from  denying  partnership  except 


1.  Connecting  Defendant  with  Holding  Out.  — 

De  Berkom  v.  Smith,  i  Esp.  29;  Bishop  v. 
Georgeson,  60  III.  484;  Seabury  v.  Bolles,  51 
N.  J.  L.  103;  Cassidy  v.  Hall,  97  N.  Y.  159; 
Benjamin  v.  Covert,  47  Wis.  375.  And  see  the 
title  Estoppel,  vol.  11,  pp.  433,  439. 

2.  Act  Either  Authorized  or  Ratified  —  United 
States.  —  In  re  De  Metz,  7  Fed.  Cas.  No.  3,781; 
Swann  v.  Sanborn,  4  Woods  (U.  S.)  625,  23 
Fed.  Cas.  No.  13,675. 

Alabama. — Central  R.,  etc.,  Co.  v.  Smith, 
76  Ala.  572,  52  Am.  Rep.  353;  Nicholson  v. 
Moog,  65  Ala.  471;  Levy  v.  Alexander,  95  Ala. 
ior. 

Arkansas.  —  Pike  v.  Douglass,  28  Ark.  59; 
Campbell  v.  Hastings,  29  Ark.  512. 

Colorado.  —  Butler  v.  Hinckley,  17  Colo.  523. 

Connecticut.  —  Bonnell  v.  Chamberlin,  26 
Conn.  487. 

Georgia.  —  Slade  v.  Paschal,  67  Ga.  541; 
Gainesville  First  Nat.  Bank  v.  Cody,  93  Ga. 
127. 

Illinois. — Yocum  v.  Benson,  45  III.  435; 
Wheeler  v.  Mi;EIdowney,  60  III.  358 ;  Bowen  v. 
Rutherford,  60  III.  41,  14  Am.  Rep.  25;  Bart- 
lett  v.  Powell,  90  111.  331;  Conlan  v.  Mead,  172 
111.  13. 

Indiana.  —  Vannoy  v.  Klein,  122  Ind.  416. 

Indian  Territory. — Shapard  Grocery  Co.  ».. 
Hynes,  (Indian  Ter.  1899)  53  S.  W.  Rep.  486. 

Kentucky.  —  Meyer  v.  Wright,  1  Ky.  L.  Rep. 
68;  Berry  v.  Callahan,  15  Ky.  L.  Rep.  539. 

Louisiana.  —  Fearn  v.  Tiernan,  4  Rob.  (La.') 
367- 

Maine.  —  Prentiss  v.  Kelley,  4r  Me.  436. 

Maryland.  —  Fletcher  v.  Pullen,  70  Md.  205, 
14  Am.  St.  Rep.  355;  Hodges  v.  New  York 
Ninth  Nat.  Bank,  54  Md.  406. 

Massachusetts.  —  Potter  v.  Greene,  9  Gray 
(Mass  )  309,  69  Am.  Dec.  290;  Fitch  v.  Har- 
rington, 13  Gray  (Mass.)  468,  74  Am.  Dec.  641; 
Ruhe  v.  Burnell,  121  Mass.  450;  Smith  v.  Col- 
lins, 115  Mass.  388;  Marschall  v.  Aiken,  170 
Mass.  3. 

Michigan.  —  Kritzer  v.  Sweet,  57  Mich  617. 
Mississippi.  —  Rittenhouse  v.  Leigh,  57  Miss. 
697. 

Missouri.  —  Cole  v.  Butler,  24  Mo.  App.  76; 
Crook  v.  Davis,  28  Mo.  94. 
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New  Jersey.  —  Taylor  v.  Webster,  39  N.  J.  L. 
102;  Seabury  v.  Bolles,  51  N.  J.  L.  103. 

New  York.  — Adams  v.  Morrison.  113  N.  Y. 
152;  Adams  v.  Albert,  87  Hun  (N.  Y.)  471; 
Greenwood  v.  Sias,  21  Hun  (N.  Y.)  391;  Rives 
v.  Michaels,  (Supm.  Ct.  App.  T.)  16  Misc.  (N. 
Y.)  57- 

Ohio.  —  Cook  v.  Penrhyn  Slate  Co.,  36  Ohio 
St.  135,  38  Am.  Rep.  568. 

Pennsylvania.  —  Scull's  Appeal.  115  Pa.  St. 
141;  Denithorne  v.  Hook,  112  Pa.  St.  240; 
Ihmsen  v.  Lathrop,  104  Pa.  St.  365. 

Texas.  —  Brown  v.  Watson,  72  Tex.  216; 
Bean  v.  Warden,  (Tex.  Civ.  App.  1895)  31  S. 
W.  Rep.  831;  Emberson  v.  McKenna,  4  Tex. 
App.  Civ.  Cas.,  §  94;  Cherry  v.  Owsley,  (Tex. 
1888)  10  S.  W.  Rep.  519. 

3.  Authority  May  Be  Inferred.  —  Thompson  v. 
Toledo  First  Nat.  Bank,  m  U.  S.  529;  In  rl 
Jewett.  7  Biss.  (U.  S.)  328,  15  Nat.  Bankr. 
Reg.  126,  13  Fed.  Cas.  No.  7,306;  Depuly  v. 
Harris,  1  Marv.  (Del.)  100;  Holland  v.  Long, 
57  Ga.  36;  Fletcher  v.  Pullen,  70  Md.  205,  14 
Am.  St.  Rep.  355;  Hinman  v.  Littell,  23  Mich. 
484;  Tyler  v.  Cmeis,  76  Minn.  537;  Kelm  v. 
Rathbun,  36  Mo.  App.  199. 

Consent  may  be  inferred  from  a  knowledge 
of  the  holding  out  and  a  failure  to  take  any 
sleps  in  repudiation  of  the  act.  Wright  v. 
Boynton.  37  N.  H.  9,  72  Am.  Dec.  319:  Smith 
v.  Hill,  45  Vt.  90.  But  compare  Polk  v.  Oliver, 
56  Miss.  566 

4.  Consent  Obtained  by  Fraud.  —  Collingswood 
v.  Berkelev,  15  C.  B.  N.  S.  145,  109  E.  C.  L. 
145;  Maddick  v.  Maishall,  16  C.  B.  N.  S.  387, 
in  E.  C.  L.  387;  Ellis  v.  Schmoeck,  5  Bing. 
521.  15  E.  C.  L.  526;  Van  Kleeck  v.  McCabe, 
87  Mich.  599,  24  Am.  St.  Rep.  182;  Smith  v. 
Hill,  45  Vt.  90,  12  Am.  Rep.  189. 

5.  Duty  to  Repudiate  Apparent  Partnership.  — 
Campbell  v.  Hastings,  29  Ark.  512. 

He  is  under  no  obligation  to  publish  a  denial 
in  the  newspapers.  Fletcher  v.  Pullen,  70  Md. 
205,  J4  Am.  St.  Rep.  355;  Munton  v.  Ruther- 
ford, I2t  Mich.  418. 

6.  Fletcher  v.  Pullen,  70  Md.  205,  14  Am.  St. 
Rep.  355-  See  also  Smith  v.  Hill,  45  Vt.  90.. 
12  Am.  Rep.  1S9. 

7.  Holding  Out  to  All  the  World.  —  Young  v. 
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as  to  those  who  knew  of  such  holding  out  previously  to  extending  credit,  and 
were  misled  thereby.1  Where  the  creditor  knew  of  the  holding  out,  but  also 
knew  that  the  parties  were  not  partners,  no  liability  as  such  exists.2  The 
creditor  should  exercise  due  diligence  in  ascertaining  the  facts.3 

e.  Torts.  —  Holding  out  imposes  no  liability  for  torts  in  which  the  nomi- 
nal partner  has  in  no  wise  participated.4  A  contrary  view,  however,  has  been 
taken.8    A  nominal  partner  is  liable  in  an  action  for  a  tort  founded  upon  con- 


Axtell,  cited  in  Waugh  v.  Carver,  2  H.  Bl. 
242;  Mershon  v.  Hobensack,  22  N.  J.  L.  372; 
Pringle  v.  Leverich,  48  N.  Y.  Super.  Ct.  go; 
Poillon  v.  Secor,  61  N.  Y.  456.  And  see  the 
til le  Estoppel,  vol.  11,  p.  440,  and  note  1. 

1.  Actual  Knowledge  of  and  Reliance  on  Hold- 
ing Out  Essential — England.  — Dickinson  v. 
Valoy,  10  B.  &  C.  128,  21  E.  C.  L.  41;  Pott 
*.  Eylon,  3  C.  B.  32,  54  E.  C.  L.  32;  Baird 
v.  Planque.  1  F.  &  F.  344. 

United  States.  —  Wilson  v.  Edmonds,  130  U. 
S.  472;  Palmer  v.  Elliot,  1  Cliff.  (U.  S.)  63; 
Thompson  v.  Toledo  First  Nat.  Bank,  in  U. 
S.  529;  In  re  Goold,  2  Hask.  (U.  S.)  34,  10  Fed. 
Cas.  No.  5,604. 

Alabama.  —  Wright  v.  Powell,  8  Ala.  560; 
Levy  v.  Alexander,  95  Ala.  101;  Marble  v. 
Lypes,  82  Ala.  322. 

California. —  Nofsinger  v.  Goldman,  122  Cal. 
609. 

Colorado.  —  Lee  v.  Cravens,  9  Colo.  App.  272; 
Omaha,  etc.,  Smelling,  etc.,  Co.  v.  Rucker,  6 
Colo.  App.  334. 

District  of  Columbia.  —  Vinson  v.  Beveridge, 
3  MacArthur  (D.  C.)  597,  36  Am.  Rep.  113. 

Florida.  —  Webster  v.  Clark,  34  Fla.  637,  43 
Am.  St.  Rep.  217. 

Georgia.  —  Thornton  v.  McDonald,  108  Ga.^3. 

Illinois.  —  Conlan  v.  Mead,  172  111.  13; 
Hefner  1.  Palmer.  67  111.  161;  Kraus  v.  Luthy, 
56  111.  App.  506;  Butler  v.  Meirick,  24  111.  App. 
628. 

Indiana.  —  Spaulding  v.  Nathan,  21  Ind. 
App.  122. 

Iowa.  —  Hancock  v.  Hintrager,  60  Iowa  374. 

Kentucky.  —  Markham  v.  Jones,  7  B.  Mon. 
(Ky.)  456;  Berry  v.  Callahan,  15  Ky.  L.  Rep. 
539- 

Louisiana.  —  Hallet  v.  Desban,  14  La.  Ann. 
535- 

Maine.  —  Wood  v.  Pennell,  51  Me.  52;  Allen 
v.  Dunn,  15  Me.  292,  33  Am.  Dec.  614;  Palmer 
v.  Pinkham,  37  Me.  252. 

Maryland.  —  Fletcher  v.  Pullen,  70  Md.  205, 
14  Am.  St.  Rep.  355. 

Massachusetts. —  Fitch  v.  Harrington,  13  Gray 
(Mass.)  468,  74  Am.  Dec.  641;  Rice  v.  Barrett, 
116  Mass.  312;  Ruhe  v.  Burneli,  121  Mass. 
450. 

Michigan.  —  Kritzer  v.  Sweet,  57  Mich.  617; 
Beecher  v.  Bush,  45  Mich.  188,  40  Am.  Rep. 
465. 

Minnesota.  —  Brown  v.  Grant,  39  Minn.  404. 

Missouri.  —  Rimel  v.  Hayes,  83  Mo.  200; 
Hannah  v.  Baylor,  27  Mo.  App.  302;  Hahlo 
v.  Maver.  102  Mo.  93,  22  Am.  St.  Rep.  753. 

Montana.  —  Parchen  v.  Anderson,  5  Mont. 
438,  51  Am.  Rep.  65. 

New  Hampshire.  —  Howes  v.  Fisk,  67  N.  H. 
289. 

New  Jersey.  —  Seabury  v.  Bolles,  51  N.  J.  L. 
103;  Farmers,  etc.,  Bank  v.  Green,  30  N.  J.  L. 
319. 


New  York.  —  Pringle  v.  Levetich,  48  N.  Y. 
Super.  Ct.  90;  Irvin  v.  Conklin,  36  Barb.  (N. 
Y.)  64;  Cassidy  v.  Hall,  97  N.  Y.  159;  Rives 
v.  Michaels,  (Supm.  Ct.  App.  T.)  16  Misc.  (N. 
Y.)  57- 

Ohio.  —  Cook  v.  Penrhyn  Slate  Co.,  36  Ohio 
St.  135,  38  Am.  Rep.  568. 

Pennsylvania.  —  Burgan  v.  Cahoon,  I  Penny. 
(Pa.)  320;  Denithorne  v.  Hook,  112  Pa.  St.  240; 
Shafer  v.  Randolph,  99  Pa.  St.  250;  Kirk  v. 
Hartman,  63  Pa.  St.  97. 

Texas.  —  Wallis  v.  Wood,  (Tex.  1888)  7  S. 
W.  Rep.  852;  Grabenheimer  v.  Rindskoff,  64 
Tex.  49;  Burrows  v.  Grover  Irrigation  Co., 
(Tex.  Civ.  App.  1897)41  S.  W.  Rep.  822. 

Washington.  —  Willamette  Casket  Co.  v. 
McGoldrick,  10  Wash.  229. 

West  Virginia.  —  Waldron  v.  Hughes,  44  W. 
Va.  126. 

And  see  the  title  Estoppel,  vol.  ri,  p.  436. 

2.  Creditor  Not  Misled.  —  Alderson  v.  Pope, 

1  Campb.  404,  note;  Willis  v.  Rector,  50  Fed. 
Rep.  684,  4  U.  S.  App.  288;  Mellor  v.  Carithers, 
63  111.  App.  579;  Krans  v.  Luthy,  56  111.  App. 
506;  Booe  v.  Caldwell,  12  Ind.  12;  Bailey  v. 
Clark,  6  Pick.  (Mass.)  372;  Pratt  v.  Langdon, 
97  Mass.  97,  93  Am.  Dec.  61;  Martin  v.  Fewell, 
79  Mo.  401,  Bromley  v.  Elliot,  38  N.  H.  287, 
75  Am.  Dec.  182;  Entwiste  v.  Mulligan,  (Pa. 
1888)  12  Atl.  Rep.  766.  See  also  Crosier  v. 
McNeal,  3  Ohio  Dec.  616.  Contra,  Tillis  v. 
McKinna,  114  Ala.  311. 

Reliance  upon  Legal  Responsibility  Incurred  by 
Holding  Out  Recognized, —  Brown  v.  Leonard, 

2  Chit.  120,  18  E.  C.  L.  270. 

Where  a  Person  Has  Knowledge  of  the  Actual 
Agreement  between  the  parties,  and  its  pro- 
visions are  not  such  as  to  create  a  partnership 
inter  se,  it  has  been  held  that  he  can  no  longer 
hold  them  as  partners.  Reudel  v.  Hettrick,  35 
N.  Y.  Super.  Ct.  405.  But  see  Stearns  v. 
Haven,  14  Vt.  540,  where  it»was  held  that 
though  a  person  may  have  actual  knowledge 
of  the  terms  of  the  contract,  it  is  not  his  busi- 
ness, at  his  peril,  to  construe  it  correctly  and 
to  give  a  different  effect  to  it  from  that  given 
by  the  parties  themselves. 

Local  Custom.  —  One  dealing  with  a  firm 
holding  out  certain  persons  as  partners  is  not 
bound  by  a  local  custom,  of  which  he  has  no 
knowledge,  that  such  holding  out  is  merely  an 
advertisement  of  business.  Schullze  v.  Steele, 
69  Mo.  App.  614. 

3.  Creditor  Must  Exercise  Due  Diligence.  — 
Morgan  v.  Farrel,  58  Conn.  413,  18  Am.  St. 
Rep.  282. 

4.  Liability  for  Torts. —  Lindley  on  Partner- 
ship (5th  ed.)  47. 

5.  In  Stablest.  Eley,  1  C.  &  P.  614,  n  E.  C. 
L.  497,  a  retired  partner,  whose  name  had 
been  permitted  to  remain  on  a  cart  used  in 
the  business,  was  held  to  be  liable  to  one  in- 
jured by  the  negligence  of  the  driver.  This 
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tract  where  he  would  have  been  liable  directly  upon  the  contract.1 

II.  Classification  and  Definitions  —  1.  Partnerships  —  a.  With  Refer- 
ence to  Nature  of  Association.  —  With  reference  to  the  nature 
of  the  association,  partnerships  may  be  classified  as  either  ordinary  partner- 
ships, limited  partnerships,  or  joint  stock  companies.  This  article  will  be 
mainly  devoted  to  a  consideration  of  the  first  class  or  ordinary  partnerships. 
Joint-stock  companies  and  limited  partnerships  have  already  been  treated  in 
preceding  articles  of  this  work.2 

b.  With  Reference  to  Extent  —  (i)  Universal.  —  In  a  universal  part- 
nership the  parties  agree  to  bring  into  the  firm  all  their  property  and  to 
employ  all  their  skill,  labor,  services,  and  diligence  in  trade  or  business  for 
their  common  benefit,  so  that  there  is  an  entire  communion  of  interest 
between  them.3  A  partnership  not  embracing  all  the  property  of  each  part- 
ner is  not  a  universal  partnership.4  Though  it  has  been  said  that  there  is 
probably  no  such  thing  in  fact  as  a  universal  partnership,  to  the  extent  that 
everything  which  is  done,  bought  or  sold  is  to  be  deemed  as  done  on  the 
partnership  account,5  yet  the  theoretical  possibility  of  such  a  partnership  is 
generally  conceded,  and  cases  are  not  wanting  of  practically  universal 
partnerships.6 

Intention  Must  Clearly  Appear.  —  A  universal  partnership  will  not  be  held  to 
exist  unless  the  intention  to  form  the  same  is  clearly  expressed.  The  evi- 
dence to  establish  such  a  partnership,  after  the  death  of  one  of  the  alleged 
partners,  should  be  clear  and  full,  and  not  subject  to  doubt.7 

(2)  General. — A  general  partnership  maybe  defined  as  one  where  the 
business  includes  all  transactions  of  a  particular  class,8  as  where  several  per- 
sons agree  to  carry  on  as  partners  the  business  of  bankers,  grocers,  etc.9 


case  is  criticised  in  Lindley  on  Partnership 
(5th  ed.)  47,  and  in  Bates  on  Partnership, 
§  102. 

1.  Tort  Founded  upon  Contract.  —  Maxwell  v. 
Gibbs,  32  Iowa  32;  Sherrod  v.  Langdon,  21 
Iowa  518. 

2.  See  the  titles  Joint-stock  Companies,  vol. 
17,  p.  636;  Limited  Partnership,  vol.  19,  p. 
335. 

3.  Universal  Partnership  Defined.  —  Ander- 
son's Law  Diet.  750.  And  see  U.  S.  Bank  v. 
Binney,  5  Mason  (U.  S.)  176,  28  Fed.  Cas.  No. 
16,791. 

Partners'  Expenses  Chargeable  to  Firm.  —  In  a 

universal  partnership  under  the  Spanish  law, 
the  partners'  personal  and  household  expenses, 
however  unequal,  are  chargeable  to  the  firm. 
Reynaud  v.  Peytavin,  13  La,  124. 

4.  Murrell  v.  Murrell,  33  La.  Ann.  1233. 
See  also  Rice  v.  Barnard,  20  Vt.  479,  50  Am. 
Dec.  54. 

5.  Per  Story,  J.,  in  U.  S.  Bank  v.  Binney,  5 
Mason  (U.  S  )  176,  28  Fed.  Cas.  No.  16.791. 

6.  For  Illustrations  of  Practically  Universal 
Partnerships,  see  the  following  cases:  Lyman 
v.  Lyman,  2  Paine  (U.  S.)  11,  15  Fed.  Cas.  No. 
8,628;  Goesele  v.  Bimeler,  14  How.  (U.  S.) 
589;  Gray  v.  Palmer,  9  Cal.  616;  Fuller  v. 
Ferguson,  26  Cal.  546;  Reynaud  v.  Peytavin. 
13  La.  124;  Murrell  v.  Murrell,  33  La.  Ann. 
1233;  Delamour  v.  Roger,  7  La.  Ann.  153;  Rice 
v.  Barnard,  20  Vi.  479,  50  Am.  Dec.  54. 

Where  two  brothers  entered  into  partner- 
ship without  written  articles,  and  continued  in 
partnership,  greatly  extending  their  business, 
which  embraced  a  variety  of  interests,  for 
thirty  years  or  more,  it  was  held  that  the  part- 
nership must  be  considered  to  be  general  and 
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unlimited,  and  that  all  their  property  of  every 
description  was  held  in  common.  Lyman  v. 
Lyman,  2  Paine  (U.  S.)  II, 

7.  Gray  v.  Palmer,  9  Cal.  616;  Mitchell  v. 
O'Neale,  4  Nev.  504. 

An  Act  of  Universal  Partnership  Must  Be  Regis- 
tered, under  the  Louisiana  law,  in  the  mort- 
gage office,  and  the  registry  is  necessary,  even 
between  the  parties,  to  give  such  character  to 
the  partnership.  Murrell  v.  Murrell,  33  La. 
Ann.  1233. 

8.  General  Partnership  Defined.  —  Sweet's  Law 

Diet.  590. 

Other  Definitions.  —  The  definition  given  in 
the  text  would  seem  to  give  the  most  accurate 
meaning  of  the  term,  as  some  of  the  definitions 
in  use  define  a  general  partnership  in  terms 
seemingly  broad  enough  to  include  universal 
partnerships,  as  for  instance  the  following: 
"  General  partnerships  are  properly  such 
where  the  parties  carry  on  all  their  trade  and 
business  for  their  joint  benefit  and  profit,  and 
it  is  not  material  whether  the  capital  stock  be 
limited  or  not,  or  the  contributions  of  the 
parties  be  equal  or  unequal."  Bigelow  v. 
Elliot.  1  Cliff.  (U.  S.)  32,  3  Fed.  Cas.  No.  1,399, 
citing  Willet  v.  Chambers,  2  Cowp.  S14.  To 
the  same  effect  see  the  definitions  in  Siory  on 
Partn.,  §  74;  Burrill's  Law  Diet.,  vol.  1,  p. 
682:  Anderson's  Law  Diet.  750;  Kinney's  Law 
Diet.,  lit.  General  Partnership. 

9.  Sweet's  Law  Diet.  590. 

Illustration.  —  A  firm  in  New  York,  and 
another  in  Calcutta,  agreed  to  carry  on  busi- 
ness between  those  two  cities,  upon  joint  ac- 
count. The  particular  kind  of  business  was 
the  shipment  of  goods  (the  description  not 
designated)  from  Calcutta,  for  sale  in  New 
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Practically  all  partnerships  are  limited  to  some  extent,  but  they  are  neverthe- 
less general  partnerships.1  To  constitute  a  general  partnership,  nothing  more 
is  necessary  than  that  the  parties  agree  to  carry  on  or  conduct  a  specified 
business,  and  to  share  in  its  profits  and  losses.  The  business  may  be  of  a 
general  nature,  or  it  may  relate  and  be  confined  to  certain  designated  trans- 
actions.    In  either  case  the  partnership  is  general.3 

(3)  Special  or  Particular.  —  A  special  or  particular  partnership  is  one  which 
is  formed  for  a  particular  transaction,3  as,  for  instance,  where  two  or  more 
parties  agree  to  join  in  selling  a  particular  cargo  of  goods,  or  in  working  a 
particular  patent.'1  By  some  writers  the  term  "limited  partnerships"  has 
been  applied  to  partnerships  for  a  single  transaction.5  This  use  of  the  term 
must  not,  however,  be  confounded  with  the  modern  statutory  limited  part- 
nership, which  is,  of  course,  not  confined  to  a  single  transaction.6 

c.  With  Reference  to  Their  Business  — (i)  In  General. —  Partner- 
ships may  also  be  classified  according  to  the  nature  of  their  business  into 
trading  or  commercial  and  nontrading  partnerships.7 

The  Purpose  of  This  Distinction  between  trading  and  nontrading  partnerships  is 
merely  to  determine  how  far  a  partner  has  implied  power  to  bind  his  firm 
upon  certain  classes  of  contracts,  the  implied  power  of  each  partner  being 
limited  to  acts  within  the  general  scope  or  course  of  the  partnership  business.8 

(2)  Trading  or  Commercial — In  General.  —  A  trading  or  commercial  part- 
nership is  one  whose  business  consists  in  buying  or  preparing  for  sale,  and 
selling,  commodities  for  profit.9  It  has  been  held  that  if  the  partnership 
contemplates  the  periodical  or  continuous  or  frequent  purchasing,  not  as 
incident  to  an  occupation,  but  for  the  purpose  of  selling  again  the  thing, 
either  in  its  original  or  manufactured  state,  it  is  a  trading  partnership.10 


York.  The  agreement  provided  for  the  mode 
of  payment,  the  manner  of  sale,  the  division  of 
profits,  and  the  sharing  of  losses.  No  period 
of  duration  was  prescribed,  and  there  was  no 
limit  to  the  amount  or  number  of  shipments. 
It  was  held  that  under  this  agreement  the 
parties  became  general  partners.  Eldridge  v. 
Troost,  6  Robt.  (N.  Y.)  518. 

1.  Livingston  v.  Roosevelt,  4  Johns.  (N.  Y.) 
251,  4  Am.  Dec.  273;  Walden  v.  Sherburne,  15 
Johns.  (N.  Y.)  409. 

2.  Eldridge  v.  Troost,  6  Robt.  (N.  Y.)  518. 

3.  Special  or  Particular  Partnership  Defined.  — 
Siveel's  Law  Diet.  590.  See  also  Willet  v. 
Chambers,  2  Cowp.  814;  Heshion  v.  Julian,  82 
Ind.  577;  Solomon  v.  Solomon,  2  Ga.  18; 
Ripley  v.  Colby,  23  N.  H.  438;  Mifflin  v. 
Smith,  17  S.  &  R.  (Pa.)  165;  Reynolds  v.  Cleve- 
land, 4  Cow.  (N.  Y.)  282,  15  Am.  Dec.  369; 
Mumford  -u.  Nicoll,  20  Johns.  (N.  Y.)  611; 
Cumpston  v.  McNair,  1  Wend.  (N.  Y.)  457; 
Ensign  v.  Wands,  1  Johns.  Cas.  (N.  Y.)  171. 

4.  Illustrations  of  Particular  Partnerships.  — 
Sweet's  Law  Diet.  590.  See  also  Jones  v. 
Davies,  60  Kan.  309,  72  Am.  St.  Rep.  354;  Slo- 
cum  v.  Sibley,  5  Mart.  (La.)  684;  Meason  v. 
Kaine,  63  Pa.  St.  335;  American  Ins.  Co.  v. 
Coster,  3  Paige  (N.  Y.)  323. 

A  partnership  can  exist  in  a  single  transac- 
tion of  purchasing  land  with  a  view  of  selling 
it  for  profit.  Spencer  v.  Jones,  q2  Tex.  516,  71 
Am.  St  Rep.  870.  See  also  In  re  Warren,  2 
Ware  (U.  S.)  322. 

An  association  to  construct  a  railroad,  adopt- 
ing a  particular  name  and  style,  is  an  ordinary 
and  particular  partnership.  McGehee  v.  Mc- 
Cord,  14  La.  362;  Moores  v.  Bates,  13  La.  Ann. 
40. 

5.  See  Bigelow  v.  Elliot,  1  Cliff.  (U.  S.)  32,  3 


Fed.  Cas.  No.  1,399;  Anderson's  Law  Diet. 
750;  Burr.  Law  Diet.  478;  Story  on  Partn.,  § 
75;  3  Kent  Com.  30. 

6.  See  the  title  Limited  Partnership,  vol. 
19.  P-  335- 

Whether  Special  or  General  a  Question  for  the 
Jury.  —  Crozier  v.  Kirker,  4  Tex.  257,  51  Am. 
Dec.  724. 

7.  Classification  with  Reference  to  Business.  — 

Conery  v.  Hayes,  ig  La.  Ann.  326.  And  see 
Alsop  v.  Central  Trust  Co.,  100  Ky.  375 ;  Lynch 
z\  Thompson,  61  Miss.  359. 

8.  See  infra,  this  title,  IX.  1.  b.  (4)  (b)  bb.  As 
to  Negotiable  Paper;  cc.  Power  of  Partner  in 
Trading  Firm  to  Borroiv  on  Firm's  Credit. 

9.  Trading  or  Commercial  Partnerships  Defined 
—  United  States.  —  Winship  v.  U.  S.  Bank,  5 
Pet.  (U.  S.)  529;  Kimbro  v.  Bullitt,  22  How. 
(U.  S.)  256. 

Alabama.  —  Howze  v.  Patterson,  53  Ala.  205, 
25  Am.  Rep.  607. 

Kansas.  —  Deitz  v.  Regnier,  27  Kan.  94;  Lee 
v.  Ft.  Scott  First  Nat.  Bank,  45  Kan.  8. 

Louisiana.  —  Keene  v.  Lizardi,  6  La.  315,  26 
Am.  Dec.  478;  Hefferman  v.  Brenham,  1  La. 
Ann.  146. 

Massachusetts.  —  Smith  v.  Collins,  115  Mass. 

388. 

Missouri. —  Holt  v.  Simmons,  16  Mo.  App.  97. 
Pennsylvania.  —  Hoskinson  v.  Eliot,  62  Pa. 
St.  393. 

Tennessee.  —  Crosthwait  v.  Ross,  1  Humph. 
(Tenn.)  23. 

Texas.  —  Randall  v.  Merideth,  76  Tex.  669. 
Canada.  —  Pinkerton  v.  Ross,  33  U.  C.  Q.  B. 

508. 

10.  Randall  v.  Merideth,  76  Tex.  669. 
It  Is  for  the  Jury  to  say  whether  drugs  were 

intended  for  sale  so  as  to  constitute  a  buying 
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Illustrations  of  Trading  Partnerships.  —  The  following  partnerships,  among  others, 
have  been  held  to  be  trading  or  commercial  partnerships:  partnerships  for 
transacting  the  business  of  running  a  store,1  dealing  in  cattle 2  or  meat,3 
merchant  tailoring,4  and  for  carrying  on  the  business  of  ironmongers.5  Other 
instances  of  partnerships  held  to  be  trading  or  commercial  will  be  found  in 
the  notes.6 

(3)  Nontrading.  —  If,  on  the  other  hand,  the  partnership  does  not  buy  or 
sell,  it  is  not  a  trading  or  commercial  partnership,  but  one  of  employment  or 
occupation,  and  properly  classified  as  a  nontrading  partnership.7  In  accord- 
ance with  this  test,  a  partnership  between  attorneys  for  the  practice  of  law  is 
held  to  be  a  nontrading  partnership;8  so,  also,  in  the  case  of  partnerships 
between  mere  factors  and  brokers,9  or  a  firm  of  printers  and  publishers, 10  or 


and  selling  for  profit,  and  thus  make  phy- 
sicians jointly  interested  therein  commercial 
partners.     Flower  v.  Williims,  I  La.  27. 

A  Single  Joint  Purchase  of  Personal  Property, 
to  Resell  on  a  Profit,  consiitutes  the  parties 
c>mmsrcial  partners  quoad  that  transaction. 
Purdy  v.  Hood,  5  Mart.  N.  S.  (La.)  629; 
Robertson  v.  De  Lizardi,  4  Rob.  (La.)  300,  See 
also  Sullivan  v.  Williams,  2  La.  Ann.  876; 
Nixon  v.  Bozeman,  11  La.  Ann.  750. 

1.  Running  a  Store.  —  Palmer  v.  Scott,  68  Ala. 
380;  Walsh  v.  Lennon,  g8  111.  27,  38  Am.  Rep. 
75;  Gregg  v.  Fisher,  3  III.  App.  261;  Uovv  v. 
Moore,  47  N.  H.  419;  Lindh  v.  Crowley,  29 
Kan.  756. 

2.  Dealing  in  Cattle.  —  Smith  v.  Collins,  115 
Mass.  388. 

3.  Buying  and  Killing  Cattle  and  Selling  the 
Meat. —  Wagner  v.  Simmons,  61  Ala.  143; 
Gino  v.  Samuel,  14  Ohio  592;  Benninger  v. 
Hess,  41  Ohio  St.  64. 

4.  Merchant  Tailoring.  —  Ah  Lep  v.  Gong 
Choy,  13  Oregon  205. 

5.  Ironmongers.  —  Norn's  v.  Ogden,  ir  Mart. 
(La.)  455. 

6.  Manufacture  and  Sale  of  Commodities.  — 

Winship  v.  U.  S.  Bank,  5  Pet.  (U.  S.)  529; 
Deitz  v.  Regnier,  27  Kan.  94;  Holt  v  Sim- 
mons, 16  Mo.  App.  97;  Hoskinson  v.  Eliot,  62 
Pa.  St.  393. 

Parties  Buying  Materials  and  Manufacturing 
Them  into  Carriages  for  Sale  are  commercial 
partners;  but  mechanics  making  carriages  to 
order  or  repairing  them  are  not  necessarily  so. 
Cowand  v.  Pulley,  11  La.  Ann.  1. 

Partnership  for  Dealing  in  Wood  and  Keeping 
Drays  for  Hire.  —  Hubbell  v.  Read,  14  La. 
243- 

Parties  Carrying  on  a  Sugar  Refinery.  —  T  wibill 
v.  Perkins,  8  La.  Ann.  132. 

An  Unincorporated  Association  Dealing  in  Ex- 
change. —  English  v.  Wall,  12  Rob.  (La.) 
132. 

A  Partnership  to  Buy,  Saw,  and  Sell  Timber  for 
Profit.  —  Grant  v.  Hyatt,  22  La.  Ann.  411; 
Hamblin's  Succession,  3  Rob.  (La.)  130;  Nach- 
trib  v.  Prague,  6  La.  Ann  759.  See  also  Kim- 
bro  v.  Bullitt,  22  How.  (U.  S.)  256;  Copley  v. 
Lawhead,  11  La.  Ann.  615.  But  see  further 
National  State  Capiial  Bank  v.  Noyes,  62  N. 
H.  35. 

Wholesale  Lumber  Dealing.  —  Feurt  ?/.  Brown, 
23  Mo.  App.  332. 

Farming  and  Cooperage.  —  McGregor  v.  Cleve- 
land, 5  Wend.  (N.  Y.)  477. 


Tannery.  —  Stimson  v.  Whitney,  130  Mass. 
591.    Contra,  Newell  v.  Smith,  23  Ga.  170. 

Carriers  for  Hire  in  vessels  are  commercial 
partners.  Hefferman  v.  Brenham,  1  La.  Ann. 
146. 

7.  Partnerships  of  Employment  or  Occupation 
Classed  as  Nontrading  Partnerships.  —  Lee  v.  Ft. 

Scoit  First  Nat.  Bank,  45  Kan.  8;  Randall  v. 
Merideth,  76  Tex.  669;  Huey  v.  Fish,  15  Tex. 
Civ.  App.  455. 

Association  to  Obtain  and  Sell  Patent.  —  An 
association  bet  ween  two  persons,  one  of  whom 
has  invented  a  method  of  clarifying  sugars,  to 
obtain  a  patent  for  it  in  their  joint  names  and 
sell  its  use  for  a  certain  sum  on  each  box  of 
sugar  clarified,  of  which  both  are  to  have  a  per- 
centage, does  not  make  them  commercial  part- 
ners. Civ.  Code  La.,  arts.  2796,  2843  (Rev. 
Civ.  Code  1S98,  arts.  2S25,  2872);  Hermanos 
v.  Duvigneaud,  10  La.  Ann.  114. 

8.  Partnerships  Between  Attorneys — England. 

—  Hedley  v.  Bainbridge,  3  Q.  B.  316,  43  E.  C. 
L.  752;  Levy  v.  Pyne,  C.  &  M.  453,  41  E.  C.  L. 
249;  Harman  v.  Johnson,  2  El.  &  BI.  61,  75  E. 
C.  L.  61 ;  Garland  v.  Jacomb,  L.  R.  8  Exch.  216. 

Canada.  —  Wilson  v.  Brown,  6  Ont  App.  411 ; 
Workman  v.  McKinstry,  21  U.  C.  Q.  B.  623; 
Forster  v.  Mackreth,  L.  R.  2  Exch.  163. 

Florida.  —  Friend  v.  Duryee,  17  Fla.  ill,  35 
Am.  Rep.  89. 

Georgia.  —  Miller  v.  Hines,  15  Ga.  197. 

Kentucky.  —  Breckinridge  v.  Shrieve.  4  Dana 
(Ky.)  375- 

Massaehusetts.  —  Marsh  v.  Gold,  2  Pick. 
(Mass.)  285. 

Missouri.  —  St.  Louis  Third  Nat.  Bank  v. 
Snyder,  10  Mo.  App.  211. 

Tennessee.  —  Pooley  v.  Whitmore,  10  Heisk. 
(Tenn.)  629,  27  Am.  Rep.  733. 

Wisconsin. —  Smith  v.  Sloan,  37  Wis.  2S5, 
19  Am.  Rep.  757. 

See  however,  as  holding  that  partnerships 
between  aitorneys  are  subject  to  the  incidents 
of  mercantile  partnerships,  Livingston  v.  Cox, 
6  Pa.  St.  360. 

9.  Partnerships  Between  Factors  and  Brokers. 

—  Deardorf  v.  Thacher,  78  Mo.  128,  47  Am. 
Rep.  95;  St.  Louis  Third  Nat.  Bank  v.  Snyder, 
10  Mo.  App.  211.  Contra,  Ward  v.  Brandt,  11 
Mart.  (La.)  331,  13  Am.  Dec.  352.  See  also 
Freeman  v.  Carpenter,  17  Wis.  126. 

10.  Printers  and  Publishers. — Pooley  Whit- 
more, 10  Heisk.  (Tenn.)  629,  27  Am.  Rep.  733: 
Bays  v.  Conner,  105  Ind.  415.  Contra,  Porter 
v.  White  39  Md.  613. 
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contractors,1  or  farmers  or  planters,3  or  livery  stable  keepers,3  or  tavern 
keepers,4  or  stevedores,5  or  partners  in  running  a  threshing  machine  6  or  in 
conducting  a  theatre  7  or  in  operating  a  mine  or  quarry. *  Where  the  principal 
business  of  a  partnership  lies  in  doing  plumbing  work  and  executing  contracts 
for  plumbing,  and  keeping  supplies  merely  for  its  own  use,  the  character  of  the 
partnership  as  a  nontrading  one  is  not  changed  by  the  fact  that  it  sells 
occasionally  to  other  persons  for  accommodation,  buying  only  to  replenish 
its  own  stock.9 

2.  Partners  —  a.  Ostensible.  —  An  ostensible  partner  is  one  who  is  held 
out  and  known  as  a  partner;  one  who  not  only  participates  in  the  profits 
and  contributes  to  the  losses,  but  who  appears  and  exhibits  himself  to  the 
public  as  connected  with  the  partnership,  and  interested  in  its  business.10 

b.  Secret.  —  A  secret  partner  is  one  whose  relation  to  the  firm  is  con- 
cealed.11 Where  all  the  partners  are  publicly  made  known,  whether  by  one 
or  all  of  the  members,  the  partnership  is  no  longer  a  secret  one. 13 

c.  ACTIVE.  —  An  active  partner,  as  the  name  implies,  is  one  who  takes  an 
active  part  in  the  conduct  of  the  firm  business,  and  he  may  be  either  a  secret 
or  an  ostensible  partner.13 

d.  Silent.  —  A  silent  partner  is  a  partner  who  takes  no  active  part 
in  managing  the  firm  business,  and  exercises  none  of  the  rights  of  a  partner 
beyond  receiving  his  share  of  the  profits.  He  may  be  either  a  secret  or 
an  ostensible  partner,  though  the  term  is  sometimes  thought  to  be  applicable 
only  to  secret  partners. 

e.  Dormant.  —  A  dormant  partner  is  a  partner  who  takes  no  part  in  the 
business  and  whose  connection  with  it  is  unknown.14  He  is  both  a  silent  and 


1.  Contractors.  —  Roberts'  Appeal,  92  Pa.  St. 
407;  Gavin  v.  Walker,  14  Lea  (fenn.)  643;  Mc- 
Cord  v.  Field,  27  U.  C.  C.  P.  391;  Harris  v. 
BiUimore.  73  Md.  22,  25  Am.  St.  Rep.  565. 

2.  Farmers  or  Planters.  —  McCrary  v. 
Slaughter,  58  Ala.  230;  Ulery  v.  Ginrich,  57 
III.  531;  Prince  v.  Crawford,  50  Miss.  344; 
Davis  v.  Richardson,  45  Miss.  499,  7  Am.  Rep. 
732;  Hunt  v.  Chapin,  6  Lans.  (N.  Y.)  139; 
Kimbro  v.  Bullitt,  22  How.  (U.  S.)  256;  Green- 
slade  v.  Dower,  7  B.  &  C.  635,  14  E.  C.  L.  106; 
Brown  v.  Byers,  16  M.  &  W.  252. 

3.  Livery  Stable  Keepers.  —  Hickman  v. 
Kunkle,  27  Mo.  401;  Levi  v.  Latham,  15  Neb. 
509,  48  Am.  Rep.  361. 

4.  Tavern  Keepers.  —  Cocke  v.  Branch  Bank, 
3  Ala.  175. 

5.  Stevedores.  —  Benedict  v.  Thompson,  33 
La.  Ann.  196. 

6.  Running  Threshing  Machine. —  Horn  v. 
Newton  City  Bink,  32  Kan.  518. 

7.  Partners  in  Theatre.  —  Pease  v.  Cole,  53 
Conn.  53,  55  Am.  Rep.  53. 

8.  Mining  and  Quarrying.  —  Decker  v.  Howell, 
42  Cal.  636;  Jones  v.  Clark,  42  Cal.  180;  Skill- 
man  w.'Lachman,  23  Cal.  T99,  83  Am.  Dec.  96; 
Charles  v.  Eshleman,  5  Colo.  107;  Manville  v. 
Parks,  7  Colo.  128;  Higgins  v.  Armstrong,  9 
Colo.  38;  Judge  v.  Braswell,  13  Bush  (Ky.)  67; 
Shaw  v.  McGregory,  105  Mass.  96;  Pooley  v. 
Whiimore,  10  Heisk.  (Tenn.)  629.  27  Am.  Rep. 
733;  Dickinson  v.  Valpy,  10  B.  &  C.  128,  21  E. 
C.  L.  41:  Brown  v.  Kidger,  3  H.  &  N.  853. 

S.  Plumbing  Partnerships  —  Occasional  Sales. — 
Huey  v.  Fish,  15  Tex.  Civ.  App.  455. 

10.  Ostensible  Partner  Defined.  —  Sweet's  Law 
Diet.,  p.  591.  And  see  Harris  v.  Crary,  67 
Tex.  383:  Poillon  v.  Secor.  61  N.  Y  456. 

11.  Secret  Partner  Defined.  —  US.  Bank  v. 
Binney,  5  Mason  (U.  S.)  176,  28  Fed.  Cas.  No. 
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16,791;  Harris  v.  Crary,  67  Tex.  383.  See  also 
In  re  Munn,  3  Biss.  (U.  S  )  442,  17  Fed.  Cas. 
No  9,925. 

12.  U.  S.  Bank  v.  Binney,  5  Mason  (U.  S.) 
176,  28  Fed.  Cas.  No.  16,791;  Deering  v.  Flan- 
ders, 49  N.  H.  225. 

13.  Right  of  Active  Partner  to  Discharge  Em- 
ployee.—  It  seems  lhat  the  sole  active  partner 
may  dismiss  an  employee  who  is  not  engaged 
under  a  valid  agreement  for  a  definite  period, 
and  if  he  persists  in  rendering  services  at  the 
request  of  the  dormant  partners,  his  sole 
remedy  is  against  them,  and  he  cannot  sue  the 
firm  jointly.  Briggs  v.  Smith,  4  Daly  (N.  Y  ) 
no. 

14.  Dormant  Partner  Defined.  —  Anderson's 
Law  Diet.,  p.  751;  Brooke  v.  Washington,  8 
Gratt.  (Va.)  248,  56  Am.  Dec.  142;  Podrasnik 
v.  Martin,  25  111.  App.  300,  Elmira  Iron,  etc., 
Mill  Co.  v.  Harris,  124  N.  Y.  294;  Waite  v. 
Dodge,  34  Vt.  181.  See  also  St.  Mary's  Bank 
v.  Si.  John,  25  Ala.  566;  Speake  v.  Prevvitt,  6 
Tex.  252. 

One  Whose  Name  Is  Not  Mentioned  in  Title  of 
Firm.  —  A  dormant  partner  is  one  whose  name 
is  not  mentioned  in  the  title  of  the  firm,  or 
embraced  in  some  general  form,  as  "  Com- 
pany." "Sons,"  etc.  Speake  v.  Prewitt,  6 
Tex.  252;  Mitchell  v.  Dall,  2  Har.  &  G.  (Md  ) 
159;  Jones  v.  Fegely,  4  Phila.  (Pa.)  1,  17  Leg. 
Int.  (Pa.)  12.  But  see  Rowland  :■.  Estes,  43 
W.  N.  C.  (Pa.)  5H- 

If  his  name  appears  even  under  the  general 
designation  of  "  company  "  he  is  a  general 
partner.  Podrasnik  71.  Martin,  25  111.  App. 
300. 

Where  the  firm  name  contains  the  suffix  "  & 
Co.,"  and  no  provision  is  made  in  the  partner- 
ship articles  that  a  member  whose  name  does 
not  appear  shall  be  kept  secret,  and  in  fact  it  is 
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Requisites  in  General, 


a  secret  partner.1  One  is  not  a  dormant  partner  merely  because  the  person 
who  trades  with  the  party  having  possession  is  not  aware  that  another  is 
interested.2  Nor  is  a  party  a  dormant  partner  who,  by  the  partnership 
agreement,  is  not  to  give  any  services  in  the  business  except  to  consult  with 
the  other  partners,  and  use  his  influence  to  obtain  business.3  The  term 
"  dormant  partner"  is  often  used  as  meaning  merely  a  secret  partner,  and 
sometimes  as  meaning  a  silent  or  inactive  partner,  irrespective  of  whether  he 
is  an  ostensible  or  secret  partner.  As  a  matter  of  fact,  there  is  much  con- 
fusion and  inaccuracy  in  the  use  of  the  terms  "secret,"  "silent,"  and 
"  dormant."  4 

f.  NOMINAL.  —  A  nominal  or  quasi  partner  is  a  partner  who  is  apparently 
a  partner,  but  not  really  one.5  The  term  "ostensible  partner"  has  some- 
times been  used  in  the  sense  of  nominal  partner,  and  vice  versa.6  It  would 
seem  better,  however,  to  confine  the  term  "  ostensible  "  to  one  who  is  really 
a  partner  and  known  as  such,  and  to  apply  the  term  "  nominal,"  as  has  been 
done  in  the  preceding  text,  to  one  who,  though  apparently  a  partner,  is  not 
really  so. 

g.  Incoming.  —  An  incoming  partner  is  one  who  enters  a  previously 
existing  firm.7 

h.  Retiring.  — •  A  retiring  partner  is  one  who  leaves  an  existing  firm.8 

i.  Liquidating. — A  liquidating  partner  is  the  member  of  a  dissolved 
partnership  who  winds  up  its  business.9 

/.  General  and  Special.  —  The  terms  "  general  "  and  "  special  "  part- 
ners have  reference  only  to  the  members  of  a  statutory  limited  partnership, 
and  have  been  considered  in  that  connection.  The  terms  have  nothing  to  do 
with  the  classification  of  partnerships  into  general  and  special  partnerships. 10 

III.  Contract  of  Partnership  —  1.  Requisites  in  General.  —  W  ith  regard 
to  the  requisites  of  contracts  creating  partnerships,  it  may  be  stated  that  the 
general  principles  of  contracts  are  fully  applicable,  and  that  a  contract  creat- 
ing a  partnership  must  conform  to  all  rules  governing  contracts  in  general.11 

not  kept  secret,  such  member  is  not  a  dormant  Diet.,  p.  751;  Sweet's  L.  Diet.,  p.  591.  Ami 

partner,  and,  upon  retiring,  he  must  give  ex-  see  supra,  this  title,  What  Constitutes  Partner- 

press  notice  to  firm  customers,  even  if  they  did  ship —  Partnership  by  Estoppel  or  /folding  Out. 

not  in  fact  know  of  his  membership,  the  suffix  A  nominal  partner  is  one  who,  without  an 

"  &  Co."  indicating  an  undisclosed  principal.  interest  in  the  concern,  allows  his  name  to  be 

Elsnira  Iron,  etc.,  Mill  Co.  v.  Harris,  124  N.  used,  and  holds  himself  out  to  the  world  as 

Y.  2S0.  having  an  interest.    Brown  v.  Higginbotham, 

1.  Both  a  Silent  and  a  Secret  Partner.  —  Elmira  5  Leigh  (Va.)  585,  27  Am.  Dec.  618. 
Iron,  etc.,  Mill  Co.  v.  Harris,  124  N.  Y.  280;  6.  Harris  v.  Crary,  67  Tex.  3S3. 

National    Bank    v.    Thomas,   47  N.  Y.    15;  7.  Incoming   Partner    Defined.  —  A  person 

Bouker  Contracting  Co.  v.  Scribner,  52  N.  Y.  lately,  or  about  to  be,  taken  into  a  partnership 

App.  Div.  505.    See  also  Smith  v.  Ayrault,  71  as  a  member.    Anderson's  Law  Diet.,  p.  751. 

Mich.  475;  Beecher  v.  Bush,  45  Mich.  1S8,  40  8.  Outgoing  or  Retiring  Partner  Defined.  —  One 

Am.  Rep.  465;  North  v.  Bloss,  30  N.  Y.  374.  who  withdraws  from  the  firm;  a  withdrawing 

A  dormant  partner  lakes  no  part  in  the  con-  partner.    Anderson's  Law  Diet.,  p.  751. 

trol  or  management  of  the  partnership  busi-  9.  Liquidating  Partner  Defined. — -Anderson's 

ness.     Cochran    v.    Anderson    County   Nat.  Law  Diet.,  p  751.    As  to  liquidating  partners. 

Bank,  83  Ky.  47.  their  rights,  duties,  and  liabilities,  see  infra, 

A  dormant  partner  is  interested  in  the  busi-  thistitle,  Dissolution  —  Rights,  Powers,  and  Lia- 

ness  of  the  firm,  and  participates  in  the  profits,  bilities  After  Dissolution — Liquidating  Partners. 

but  is  not  publicly  known  in  this  relation.  10.  General  and  Special  Partners. —  A  special 

Oppenheimer  v.  Clemmons,  18  Fed.  Rep.  890:  partner  is  a  partner  with  a  limited  or  restricted 

Speake  v.  Prewiit,  6  Tex.  258.  responsibility;  a  limited  partner.    A  member 

2.  Cochran  v.  Anderson  County  Nat.  Bank,  of  a  limited  partnership,  who  furnishes  certain 
83  Ky.  44;  Deford  v.  Reynolds,  36  Pa.  St.  325.  funds  to  the  common  stock,  and  whose  lia- 

3.  Bouker  Contracting  Co.  v.  Scribner,  52  N.  bility  extends  no  farther  back  than  the  fund 
Y.  App.  Div.  505.  furnished.    Burrill's  L.  Diet.,  vol.  2,  p.  478, 

4.  Confusion  in  Use  of  Term.  —  See  Elmira  citing  3  Kent's  Com.  34,  35.  See  generally 
Iron,  etc.,  Mill  Co.  v.  Harris,  124  N.  Y.  294,  the  title  Limited  Partnership,  vol.  19,  p.  335. 
citing  North  v.  Bloss,  30  N.  Y.  374;  Podrasnik  11.  General  Principles  of  Contracts  Applicable. 
v.  Martin  Co.,  25  III.  App.  300;  Winship  v.  U.  — See  generally  the  title  Contracts,  vol.  7, 
S.  Bank,  5  Pel.  (U.  S.)  575,  per  Baldwin,  L  p.  SS. 

5.  Nominal  Partner  Defined.  —  Anderson's  L.  Rescission  of  Contract.  —  A  contract  of  part- 
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In  this  section  it  will  therefore  be  unnecessary  to  do  more  than  merely 
point  out  and  illustrate  a  few  of  the  applications  of  such  general  principles  to 
partnership  contracts.  The  construction  of  contracts  with  reference  to  the 
question  whether  or  not  a  partnership  has  been  created  has  already  been 
sufficiently  treated,1  and  the  construction  of  particular  provisions  in  formal 
contracts  or  articles  of  partnership  will  be  considered  hereafter.2 

2.  Formalities  —  a.  In  General.  —  In  order  to  constitute  a  valid  contract 
of  partnership,  no  particular  forms  of  expression  or  formalities  of  execution 
are  necessary,  but  any  contract  which  evinces  an  intention  of  the  parties  to  be 
joint  proprietors  of  the  profits  of  the  business  to  be  carried  on  under  it  will  suf- 
fice. It  is  not  necessary  that  such  contract  should  contain  the  term  "  partner- 
ship," or  any  similar  term.3  It  has  been  held,  however,  that  the  absence  of  the 
word  "  partners"  is  a  circumstance  to  be  considered  in  determining  whether  or 
not  the  parties  intended  to  be  partners.4  As  has  been  already  seen,  a  contract 
may  create  a  partnership,  not  only  where  the  parties  thereto  did  not  contem- 
plate such  a  result,  but  even  where  it  has  been  expressly  stipulated  that  a 
partnership  should  not  result.5 

b.  Contract  May  Be  Express  or  Implied.  —  A  contract  of  partnership 
may  either  be  express  or  be  implied  from  the  acts  of  the  parties,6  and 
neither  articles  of  partnership  nor  a  written  contract  defining  the  interests, 
rights,  and  obligations  of  the  parties  are  essential  to  the  existence  of  a 
partnership.7 

c.  Necessity  of  Writing  under  Statute  of  Frauds  —  (i)  General 
Rule.  —  A  contract  of  partnership  may  be  either  written  or  oral  in  the  absence 
of  statutory  provisions  to  the  contrary,  and,  as  a  general  rule,  the  statute  of 
frauds  does  not  require  it  to  be  in  writing.8 


nership  may  be  rescinded  for  default  of  one 
of  the  parties  or  for  fraud,  but  the  rights  of 
third  persons  will  be  protected.  Fitch  v. 
Conklin,  16  Leg.  Int.  (Pa.)  77;  Hynes  v.  Stew 
art,  10  B.  Mon.  (Ky.)  429;  Harlow  v.  Le  Brum, 
151  N.  Y.  278;  Rawlins  v.  Wickham,  1  Giff. 
355.  4  Jur-  N.  S.  990,  affirmed  3  De  G.  &  J.  304; 
Jauncey  v.  Knowles,  29  L.  J,  Ch.  95,  1  L.  T.  N. 
S.  116,  8  W.  R.  69;  Adam  v.  Newbigging,  57  L. 
J.  Ch.  1066,  13  App.  Cas.  308;  Ex  p.  Broome, 
1  Rose  69;  Riddel  v.  Smith,  10  L.  T.  561; 
Bagot  u.  Eastern,  47  L.  J.  Ch.  225,  7  Ch.  D.  1, 
37  L.  T.  N.  S.  369.  See  also  infra.  Dissolution 
—  1.  c.  (4)  (a)  Fraud  in  Formation  of  Firm. 

The  fact  that  one  partner  acted  in  fraud  of 
creditors  in  making  the  partnership  agreement 
will  not  affect  the  rights  of  partnership  creditors, 
or  of  the  olher  partner  who  was  innocent  of  the 
fraud.  Russell  v.  Cole,  167  Mass.  6,  57  Am. 
St.  Rep.  432. 

1.  See  supra,  this  title,  What  Constitutes 
Partnership. 

2.  See  infra,  this  title,  Partners'  Pig/its  and 
Liabilities  Inter  Se —  Articles  of  Partnership. 

3.  No  Particular  Formalities  Necessary.  — 
Causler  v.  Wharton,  62  Ala.  358;  Bloomfield 
v.  Buchanan,  13  Oregon  113;  Marsh  v.  Davis, 
33  Kan.  326.  It  is  not  necessary  to  constitute 
a  valid  partnership,  that  the  parties  should  de- 
scribe themselves  as  partners,  or  that  they 
should  agree  to  share  the  losses.  Fay  v. 
Waldron,  (Supm.  Ct.  Spec.  T.)  3  N.  Y.  Supp. 
894;  Robertson  v.  De  Lizardi,  4  Rob.  (La.)  300. 

4.  Rawlinson  v.  Clarke,  15  M.  &  W.  292. 

5.  See  supra,  this  litle,  What  Constitutes  Part- 
nership —  Essential  Elements  —  Intention  cf 
Pa  rites. 

6.  May  Be  Express  or  Implied.  —  Ellison  v. 

22  C.  of  L. — 5 
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Stuart,  2  Penn.  (Del.)  179:  Plunkett  v.  Dillon, 
4  Houst.  (Del.)  338;  Snyder  v.  Burnham,  77 
Mo.  55;  Foster  v.  Hall,  4  Humph.  (Tenn.)  346; 
Deering  v.  Coberly,  44  W.  Va.  606;  Causler  v. 
Wharton,  62  Ala.  358;  Whiting  v.  Leakin,  66 
Md.  255. 

Where  there  is  no  written  agreement,  the 
question  of  partnership  or  not  is  to  be  deter- 
mined largely  by  the  conduct  of  the  parties. 
Hayward  v.  Barron,  (C.  PI.  Gen.  T.)  19  N.  Y. 
Supp.  383. 

No  Express  Stipulation  for  Dividing  the  Profit 
and  Loss  is  necessary,  as  that  is  an  incident  to 
the  prosecution  of  a  joint  business.  Bancroft 
v.  Hambly,  36  C.  C.  A.  601;  Duryea  v.  Burt, 
28  Cal.  569. 

7.  Neither  Articles  nor  Written  Contract  Neces- 
sary.—  Jones  v.  Davies,  60  Kan.  313,  72  Am. 
St.  Rep.  354;  Deering  v.  Coberly,  44  W.  Va. 
606;  Buffum  v.  Buffum,  49  Me.  108,  77  Am. 
Dec.  249;  Poignand  v.  Livermore,  5  Mart.  N. 
S.  (La.)  325;  Causler  v.  Wharton,  62, Ala.  358; 
York  v.  Clemens,  41  Iowa  95. 

8.  May  Be  Oral  or  Written  —  United  States.  — 
In  re  Great  Western  Tel.  Co.,  5  Biss.  (U.  S.)  363. 

California.  — Coward  v.  Clanton,  79  Cal.  23. 
Delaware.  —  Ellison  v.  Stuart,  2  Penn.  (Del.) 
179. 

Georgia.  —  Barnett  Line  of  Steamers  v.  Black- 
mar,  53  Ga.  98. 

Illinois.  —  Allison  v.  Perry,  130  111.  9;  Bopp 
v.  Fox,  63  111.  543. 

Indiana.  —  Holmes  v.  McCray,  51  Ind.  358, 
19  Am.  Rep.  735. 

Iowa.  — York  v.  Clemens,  41  Iowa  95. 

Kansas. — Jones  v.  Davies,  60  Kan.  313,  72 
Am.  St.  Rep.  354;  Marsh  v.  Davis,  33  Kan. 
326. 

Volume  XXII. 


Contract  of  Partnership. 


PARTNERSHIP. 


Formalities. 


Not  an  Agreement  for  Sale  of  Personal  Property.  —  It  has  been  held  that  such  a 
contract  is  not  an  agreement  for  the  sale  of  any  personal  property  or  chose  in 
action  within  the  meaning  of  the  provision  of  the  statute  of  frauds  requiring 
certain  classes  of  contracts  to  be  in  writing.1 

(2)  Partnership  Owning  or  Dealing  in  Realty  —  View  that  Writing  Is  Unnecessary. 
—  With  regard  to  partnerships  whose  property  consists  of  realty  and  the  very 
purpose  of  whose  formation  is  to  deal  in  real  estate,  the  authorities  differ  as 
to  the  application  of  the  provision  of  the  statute  of  frauds  requiring  contracts 
for  an  interest  in  real  property  to  be  evidenced  in  writing.  One  view,  and 
that  supported  by  the  weight  of  authority,  is  to  the  effect  that  this  provision 
does  not  require  the  contract  of  such  partnerships  to  be  in  writing,2  the  rea- 
son assigned  in  many  cases  for  this  view  being  that  realty  is  treated  in  equity 
as  personalty  for  all  the  purposes  of  the  partnership.3 

View  that  Writing  Is  Essential  in  Such  Cases.  —  Authorities  are  not  wanting,  how- 
ever, to  the  effect  that  the  statute  applies  in  such  cases,  and  that  the  agree- 
ment must  be  evidenced  in  writing.4    In  fact,  there  is  great  conflict  and 


Louisiana.  —  Battle  v.  Jenkins,  25  La.  Ann. 
—  Buffum  v.  Buffum,  49  Me.  108,  77 
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Maine. 
Am.  Dec.  249. 

Massachusetts.  —  Somerby  v.  Buntin,  118 
Mass.  279.  19  Am.  Rep.  459. 

Minnesota. —  Newell  v.  Cochran,  41  Minn. 

374- 

Mississippi.  —  Randel  v.  Yates,  48  Miss. 
685. 

Missouri.  —  Simmons  v.  Ingram,  78  Mo. 
App.  603;  Buckner  v.  Ries,  34  Mo.  357. 

New  York.  —  Chester  v.  Dickerson.  52  Barb. 
(N.  Y.)  349;  Smith  v.  Tarlion,  2  Barb.  Ch.  (N. 
Y.)  336;  Coleman  v.  Eyre,  45  N.  Y.  38. 

Oregon.  —  Flower  v.  Barnekoff,  20  Oregon 
132. 

Virginia.  —  Jordan  v.  Miller,  75  Va.  442. 

1.  Huntley  v.  Huntley,  114  U.  S.  394;  Cole- 
man v.  Eyre,  45  N.  Y.  38. 

Agreement  Construed  to  Be  One  for  a  Partner- 
ship and  Not  for  Sale  of  Goods. — Somerby  v. 
Buniin,  118  Mass.  279,  19  Am.  Rep.  459. 

2.  Contracts  of  Partnership  to  Deal  in  Realty 
Need  Not  Be  in  Writing  —  England.  —  Dale  v. 
Hamilton,  5  Hare  369. 

California.  —  Bates  v.  Babcock,  95  Cal.  479, 
29  Am.  St.  Rep.  133;  Coward  v.  Clanton,  79 
Cal.  23. 

Colorado.  —  Meagher  v.  Reed,  14  Colo.  367. 
Connecticut.  —  Bunnell  v.  Tainlor,  4  Conn. 
568. 

Illinois.  —  Allison  v.  Perry,  130  111.  9;  Bopp 
v.  Fox,  63  111.  540;  Frankenstein  v.  North,  79 
111.  App.  669. 

Indiana.  —  Holmes  v.  McCray,  51  Ind.  358, 
19  Am.  Rep.  735- 

Iowa.  —  Richards  v.  Grinnell,  63  Iowa  44, 
50  Am.  Rep.  727;  Pennybacker  v.  Leary,  65 
Iowa  220. 

Kansas.  —  Jones  v.  Davies,  60  Kan.  309,  72 
Am.  St.  Rep.  354;  Tenney  v.  Simpson,  37  Kan. 
3°3- 

Michigan.  —  Carr  v.  Leavitt,  54  Mich.  540. 
Minnesota.  —  Newell  v.  Cochran,  41  Minn. 
374- 

Missouri. —  Hunter  v.  Whitehead,  42  Mo. 
524;  Springer  v.  Cabell,  10  Mo.  640. 

Montana.  —  Hirbour  v.  Reeding,  3  Mont.  15. 

New  York.  —  Chester  v.  Dickerson,  52  Barb. 
(N.  Y.)349,  54  N.  Y.  1,  13  Am.  Rep.  550;  Smith 
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v.  Tarlton,  2  Barb.  Ch.  (N.  Y.)  336;  Fairchild 
v.  Fairchild,  64  N.  Y.  471;  Williams  v.  Gillis, 
75  N.  Y.  197;  Traphagen  v.  Burt,  67  N.  Y.  30; 
Bailey  v.  Weed.  36  N.  Y.  App.  Div.  611 ;  Burk- 
hardt  v.  Walsh  (Supm.  Ct.  App.  Div.)  64  N.  Y. 
Supp.  779;  Guiberi  v.  Saunders  (Supm.  Ct. 
Gen.  T.)  10  N.  Y.  St.  Rep.  43;  Babcock  v. 
Read,  50  N.  Y.  Super.  Ct.  126. 

North  Carolina.  —  Falkner  v.  Hunt,  73  N. 
Car.  571. 

Oregon.  —  Flower  v.  Barnekoff,  20  Oregon 
132;  Knott  v.  Knott,  6  Oregon  142. 

Pennsylvania.  —  McCormick's  Appeal,  57 
Pa.  St.  54,  98  Am.  Dec.  201. 

Washington.  —  Case  v.  Seger,  4  Wash.  494. 

Partner  Estopped  to  Claim  that  Agreement  Was 
Void.  —  In  an  action  by  one  of  the  partners  for 
an  accounting  of  the  profits  realized  under  an 
agreement  to  deal  in  real  estate  and  share  the 
profits  after  the  same  has  been  executed,  a 
partner  who  has  received  the  entire  profits  is 
estopped  from  claiming  that  the  agreement 
was  void  under  the  statute  of  frauds.  Coward 
v.  Clanton,  79  Cal.  23. 

Within  Statute  as  Between  Partnership  and  Its 
Vendors  or  Vendees.  —  A  parol  agreement  of 
partnership  tor  the  purpose  of  dealing  in  real 
estate  is  not  within  the  statute  of  frauds  as 
between  partners,  but  is  as  between  the  part- 
nership and  its  vendors  or  vendees.  Holmes 
v.  McCray,  51  Ind.  35S,  19  Am.  Rep.  735. 

3.  Reason  for  View.  —  Flower  v.  Barnekoff, 
20  Oregon  132. 

4.  Writing  Deemed  Essential  —  England.  — 
Caddick  v.  Skidmore,  3  Jur.  N.  S.  1185,  6  W. 
R.  119. 

United  States.  —  Young  v.  Wheeler,  34  Fed. 
Rep.  9S;  Smith  v.  Burnham,  3  Sumn.  (U.  S.) 
435,  22  Fed.  Cas.  No.  13,019. 

Alabama.  —  Rowland  v.  Boozer,  10  Ala.  690; 
Larkins  v.  Rhodes,  5  Port.  (Ala.)  195;  Causler 
v.  Wharton.  62  Ala.  358. 

Louisiana.  —  Dunbar  v.  Bullard,  2  La.  Ann. 
810;  Pecol  v.  Armelin,  21  La.  Ann.  667;  Gantt 
Gantt,  6  La.  Ann.  677;  Slocomb  v.  De  Li- 
zardi,  21  La.  Ann.  355,  99  Am.  Dec.  740;  Ben- 
ton v.  Roberts,  4  La.  Ann.  216. 

Michigan.  —  Raub  v.  Smith,  61  Mich.  543, 
x  Am.  St.  Rep.  619. 

New  Jersey.  —  Schultz  v.  Waldons,  60  N.  J. 
Eq.  71. 
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uncertainty  in  the  decisions  as  to  the  application  of  the  statute  to  contracts 
of  partnership.1 

Lands  Acquired  After  Formation  of  Firm. —  So  far  as  lands  acquired  after  the 
formation  of  the  firm  are  concerned,  the  interest  of  each  partner  is  in  the 
nature  of  a  resulting  or  constructive  trust,  and  it  is  well  settled  tha*t  such 
trusts  may  be  established  by  parol  evidence,  the  statute  of  frauds  having  no 
application  to  such  trusts,  which  are  created  by  operation  of  law  mainly  for 
the  prevention  of  fraud.* 

Lands  to  Be  Contributed  by  Partners  to  Common  Stock.  —  As  to  lands  which,  by  the 
agreement,  are  to  be  contributed  by  one  or  more  of  the  partners  to  the  com- 
mon stock  at  the  institution  of  the  firm,  the  contract  is  executed  when  the 
relation  is  entered  into,  and  the  statute  of  frauds  has  no  application  to  exe- 
cuted agreements.3 

(3)   When    Writing  Essential — Contract  for  Future  Partnership.  —  Where,  how- 

Pennsylvania. — Everhart's  Appeal,  106  Pa. 
St.  349;  Lefevre's  Appeal,  69  Pa.  St.  122,  8 
Am.  Rep.  229. 

Wisconsin.  —  Bird  v.  Morrison,  12  Wis.  138; 
White  v.  Fitzgerald,  19  Wis.  480. 

In  Gray  v.  Palmer,  9  Cal.  616,  it  was  held 
that  a  partnership  may  exist  in  the  purchase 
and  sale  of  lands,  but  such  a  partnership  can 
only  exist  where  the  contract  is  reduced  to 
writing.  This  case  was,  however,  disapproved 
in  Bates  v.  Babcock,  95  Cal.  484,  29  Am.  St. 
Rep.  133. 

Sufficiency  of  Memorandum  in  Writing.  —  If  a 

partnership  is  proved  to  exist  by  any  memo- 
randum in  writing  or  by  the  books  and  other 
written  transactions  of  the  parties,  it  will  be 
sufficient  to  establish  a  partnership  trust  in 
lands,  however  the  lands  are  held,  and  will 
not  violate  the  statute  of  frauds.  Fall  River 
Whaling  Co.  v.  Borden,  10  Cush.  (Mass.)  458. 

If  some  of  the  original  partners  withdraw 
and  substitute  other  persons  in  their  stead, 
who  are  recognized  and  treated  as  partners 
by  the  remaining  members  of  the  firm  in  their 
written  transactions,  this  is  sufficient  within 
the  statute  of  frauds.  Rowland  v.  Boozer,  10 
Ala.  690. 

1.  Thus,  in  Henderson  v.  Hudson,  1  Munf. 
(Va.)  510,  and  In  re  Warren,  2  Ware  (U.  S.) 
322,  it  was  held  that  a  parol  contract  of  part- 
nership was  void  where  in  itself  it  amounted 
to  a  transfer  of  real  property.  But  directly 
the  contrary  was  held  in  Holmes  v.  McCray, 
51  Ind.  358,  19  Am.  Rep.  735,  and  York  v. 
Clemens,  41  Iowa  95. 

2.  Lands  Acquired  After  Formation  of  Firm.  — 
See  cases  cited  supra,  p.  66,  note  2,  to  the  effect 
that  the  statute  of  frauds  does  not  apply.  See 
also  the  following  cases: 

England.  —  Forster  v.  Hale,  5  Ves.  Jr.  308; 
Dale  v.  Hamilton,  5  Hare  369,  2  Phil.  266. 

United  States.  —  Lyman  v.  Lyman,  2  Paine 
(U.  S.)  11. 

Canada.  —  Burn  v.  Strong,  14  Grant  Ch.  (U. 
C.)65i;  Newton  v.  Doran,  3  Grant  Ch.(U.  C.) 
353- 

Alabama.  —  Causler  v.   Wharton,  62  Ala. 
358. 

California.  —  Bates  v.  Babcock,  95  Cal.  479, 
29  Am.  St.  Rep.  133. 

Kansas.  —  Marsh  v.  Davis,  33  Kan.  326; 
Scruggs  v.  Russell,  McCahon  (Kan.)  39. 

Massachusetts. —  Fall  River  Whaling  Co.  v. 
Borden,  10  Cush.  (Mass.)  458. 
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Minnesota.  —  Sherwood  v.  St.  Paul,  etc.,  R. 
Co.,  21  Minn.  127. 

New  Jersey.  —  Baldwin  v.  Johnson,  1  N.  J. 
Eq.  441;  Personette  v.  Pryme,  34  N.  J.  Eq. 
26. 

New  York.  — Smith  v.  Tarlton,  2  Barb.  Ch. 
(N.  Y.)  336;  Williams  v.  Gillies,  75  N.  Y.  197; 
Thompson  v.  Egbert,  3  Thomp.  &  C.  (N.  Y.) 
474;  Fairchild  v.  Fairchild,  64  N.  Y.  471. 

North  Carolina.  —  Falkner  v.  Hunt,  73  N. 
Car.  571. 

Oregon.  —  Knott  v.  Knott,  6  Oregon  142. 
Pennsylvania.  —  Lefevre's  Appeal,  69  Pa.  St. 
125,  8  Am.  Rep.  229. 

Virginia.  —  Brooke  v.  Washington,  8  Gratt. 
(Va.)  248,  56  Am.  Dec.  142;  McCully  v.  Mc- 
Cully,  78  Va.  159. 

But  see  Rowland  v.  Boozer,  10  Ala.  690; 
Larkins  v.  Rhodes,  5  Port.  (Ala.)  195;  York  v. 
Clemens,  41  Iowa  95;  Everhart's  Appeal,  106 
Pa.  St.  349;  Bird  v.  Morrison,  12  Wis.  138; 
Smith  v.  Burnham,  3  Sumn.  (U.  S.)  435. 

Lands  purchased  with  partnership  funds  are 
partnership  property,  irrespective  of  how  the 
firm  was  formed.  Causler  v.  Wharton,  62 
Ala.  358. 

3.  Lands  to  Be  Contributed  by  Partners  to  Com- 
mon Stock.  —  Hunter  v.  Whitehead,  42  Mo.  524; 
Personette  v.  Pryme,  34  N.  J.  Eq.  26. 

In  Marsh  v.  Davis,  33  Kan.  331,  the  court 
said  that  it  was  immaterial  whether  real  estate 
was  bought  with  partnership  funds  for  part- 
nership purposes  after  the  formation  of  the 
partnership,  or  whether  a  part  of  the  real  es- 
tate was  put  into  the  firm  as  partnership  prop- 
erty at  the  formation  of  the  firm,  if  the  parties 
have  acted  upon  the  agreement,  and  become 
partners.  In  either  case  the  statute  of  frauds 
is  not  applicable.  But  see  Larkins  v.  Rhodes, 
5  Port.  (Ala.)  195;  Benton  v.  Roberts,  4  La. 
Ann.  216;  Dunbar  v.  Bullard,  2  La.  Ann.  810; 
Clancy  v.  Craine,  2  Dev.  Eq.  (17  N.  Car.)  363. 
Bird  v.  Morrison,  12  Wis.  138;  White  v.  Fitz- 
gerald, 19  Wis.  480. 

Where  land  is  not  purchased  with  partner- 
ship funds,  but  is  held  by  the  partners  as  ten- 
ants in  common,  it  cannot  be  converted  into 
partnership  property  bv  oral  agreement. 
Parker  v.  Bowles,  57  N.  H.  491. 

A  parol  contract  for  the  formation  of  a  part- 
nership, by  which  one  of  the  partners  agrees 
to  sell  land  to  the  firm,  is  void  in  toto,  at  the 
option  of  either  party.  Clancy  v.  Craine,  2 
Dev.  Eq.  (17  N.  Car.)  363. 
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ever,  a  contract  is  made  for  a  partnership  which  is  not  to  commence  until  the 
expiration  of  a  year  from  the  date  thereof,  such  contract  for  future  partnership 
must  be  in  writing  in  accordance  with  the  provision  of  the  statute  requiring 
that  contracts  not  to  be  performed  within  a  year  shall  be  evidenced  by  a  note 
or  memorandum  in  writing.1 

Agreement  for  Partnership  for  Longer  than  One  Year.  ■ —  So,  also,  where  the  agreement 
is  for  a  partnership  for  a  longer  term  than  one  year,  such  contract,  to  be 
binding,  should  be  evidenced  by  writing.2  If,  however,  the  parties  have  acted 
upon  the  agreement,  and  launched  the  partnership,  they  are  held  to  be  part- 
ners, though,  of  course,  the  provision  of  the  oral  contract  that  the  firm  shall 
continue  for  more  than  a  year  is  not  binding,  and  the  firm  may  be  dissolved 
at  any  time.:{ 

3.  Who  May  Become  Partners  —  a.  In  General.  —  With  regard  to  who  may 
become  partners,  it  may  be  stated  generally  that  any  person  competent  to 
contract  may  make  a  valid  contract  of  partnership.4 

b.  ALIENS.  — Citizens  of  different  countries  which  are  at  peace  with  each 
other  may  be  partners,  but  an  alien  enemy  cannot  be  a  partner,  and,  if  war 
breaks  out  between  the  respective  countries  of  the  partners,  the  partnership 
is  suspended  or  dissolved.5 

c.  INFANTS  —  In  General.  —  Generally  speaking,  an  infant  may  be  a  partner, 
his  contracts  being  merely  voidable  and  not  void.  Until  he  avails  himself 
of  the  privilege  of  rescinding  his  contracts,  he  has  all  the  rights  and  powers  of 
any  other  partner.6 

Right  to  Rescind  or  Ratify  Contract.  —  An  infant  may,  however,  rescind  the  con- 
tract upon  attaining  majority,  or  at  any  time  before,  and  by  so  doing  escape 
all  liability.7  Upon  reaching  majority  he  may  ratify  such  contract,  and 
thereupon  become  absolutely  liable  upon  all  the  contracts  of  the  firm,*  and 
such  ratification  may  be  either  express  or  implied.9    If  the  infant  intends  to 


1.  Contract  for  Future  Partnership.  —  Smith  v. 
Tarlton,  2  Barb.  Ch.  (N.  Y.)  336;  Williams  v. 
Jones,  5  B.  &  C.  108,  11  E.  C.  L.  169.  See 
also  Whipple  v.  Parker,  29  Mich.  369;  Jones 
v.  McMichael,  12  Rich.  L.  (S.  Car.)  17C;  Hunt- 
lev  v.  Huntley,  114  U.  S.  394;  Coleman  v.  Eyre, 
45  N.  Y.  38. 

Contract  for  Future  Partnership  Does  Not  Con- 
stitute  Parties  Partners  Meanwhile.  —  See  supra, 
this  title,  What  Constitutes  Partnership  —  Con- 
tract for  Present  or  Future  Partnership. 

2.  Agreement  for  Partnership  for  Longer  than 
One  Year.  —  Williams  v.  Jones,  5  B.  &  C.  108, 
11  E.  C.  L.  169;  Morris  v.  Peckham,  51  Conn. 
128;  Jones  v.  McMichael,  12  Rich.  L.  (S.  Car.) 
176.    But  see  M'Kay  v.  Rutherford,  13  Jur.  21. 

An  agreement  forming  a  partnership  10  com- 
mence immediately  is  not  required  to  be  in 
writing  by  the  statute  of  frauds,  although  to 
continue  for  more  than  one  year.  Smith  v. 
Tarlton,  2  Barb.  Ch.  (N.  Y.)  336. 

3.  Parties  Acting  on  Such  Agreement  Held  to 
Be  Partners,  but  Provision  for  Continuance  Not 
Binding.  —  Huntley  v.  Huntley,  114  U.  S.  394; 
Morris  v.  Peckham,  51  Conn.  128;  Wahl  v. 
Barnum,  116  N.  Y.  87;  Gates  v.  Fraser,  6  111. 
App.  229.  See  also  Coward  v.  Clanton,  79  Cal. 
23;  Pico  v.  Cuyas,  47  Cal.  174;  Allison  v. 
Perry,  130  111.  9;  Southmayd  v.  Southmayd,  4 
Monl.  100. 

If  the  statute  has  any  application  to  an 
agreement  wholly  or  partially  executed,  it  is 
merely  to  make  the  partnership  one  at  will. 
Sanger  v.  French,  157  N.  Y.  213,  reversing  91 
Hun  (N.  Y.)  599. 


4.  Any  Person  Competent  to   Contract.  —  See 

generally  article  Contracts,  vol.  7,  p.  88. 

5.  Aliens.  — New  York  L.  Ins.  Co.  v.  Staiham, 
93  U.  S.  24;  McAdams  v.  Hawes,  9  Bush  (Ky.) 
15;  Kershaw  v.  Kelsey,  100  Mass.  561,  97  Am. 
Dec.  124;  Woods  v.  Wilder,  "43  N.  Y.  164,  3 
Am.  Rep.  6S4.  And  see  infra,  this  title.  Disso- 
lution—  How  Effected —  Where  Business  of 
Firm  Becomes  Unlawful. 

6.  Infant  May  Be  Partner.  —  Mehlhop  v.  Rae, 
90  Iowa  30;  Vinsen  v.  Lockard,  7  Bush  (Ky.) 
458;  Bush  v.  Linthicum,  59  Md.  344;  Dana  -v. 
Stearns,  3  Cush.  (Mass.)  372;  Osburn  v.  Farr, 
42  Mich.  134;  Goodnow  v.  Empire  Lumber 
Co.,  31  Minn.  468,  47  Am.  Rep.  798;  Kerr  z\ 
Bell,  44  Mo.  120;  Gay  j.  Johnson,  32  N.  H. 
167;  Continental  Nat.  Bank  v.  Strauss,  137  N. 
Y.  148;  Sparman  v.  Keim,  83  N.  Y.  245;  Bix- 
ler  v.  Kresge,  169  Pa.  St.  405,  47  Am.  St.  Rep. 
920;  Miller  v.  Sims,  2  Hill  L.  (S.  Car.)  479;  Penn 
v.  Whitehead,  17  Gratt.  tYa.)  503.  94  Am.  Dec. 
47S.    See  also  the  (ille  Infants,  vol.  16,  p  287. 

7.  May  Rescind  Contract  Upon  or  Before  Major- 
ity.—  Kerr  v.  Bell,  44  Mo  120;  Sparman  v. 
Keim,  83  N.  Y.  245.  And  see  cases  cited  in  last 
preceding  note. 

Dissolution  After  Infant  Came  of  Age.  —  Where 
a  minor  entered  into  a  paitnetship,  which  was 
dissolved  after  he  cime  of  age,  it  was  held 
that  he  was  not  liable  for  debts  contracted  by 
the  firm,  either  before  or  after  its  dissolution. 
Vansyckle  v.  Rorback,  6  N.  J.  Eq.  234. 

8.  Ratification  upon  Attaining  Majority.  — 
Miller  v.  Sims,  2  Hill  L.  (S.  Car.)  479. 

9.  Miller  v.  Sims,  2  Hill  L.  (S.  Car.)  479. 
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disaffirm  his  contract  of  partnership,  he  should  do  so  as  promptly  as  possible 
upon  arriving  at  majority,  since  otherwise  he  may  be  held  to  have  elected  to 
ratify  the  contract.1 

Privilege  of  Rescinding  Personal.  —  This  privilege  of  rescinding  is  personal  to  the 
infant,  and  adult  partners  cannot  avail  themselves  of  their  copartner's  infancy 
to  avoid  liability.3 

Misrepresentation  as  to  Age  Ground  for  Dissolution.  —  If,  however,  an  infant  falsely 
represents  himself  to  be  of  age,  this  fact  will  entitle  the  adult  partners  to  a 
dissolution  of  the  partnership.3 

Interest  in  Property  Liable  for  Debts  Notwithstanding  Disaffirmance.  —  The  interest  of 
an  infant  partner  in  the  property  of  the  firm  remains  liable  for  the  firm  debts, 
notwithstanding  the  infant's  election  at  majority  to  disaffirm  his  contract  of 
partnership,  and  thereby  to  escape  personal  liability.'1 

d.  Insane  Persons.  —  In  accordance  with  the  rule  laid  down  that  the 
general  principles  of  contracts  are  applicable  to  partnership  contracts,  it  would 
seem  that  such  a  contract  made  in  good  faith  with  an  insane  person  in 
ignorance  of  his  condition  may  be  valid,  though  the  same  may  be  set  aside  if 
the  parties  can  be  placed  in  statu  quo?  While  the  insanity  of  a  partner  does 
not  ipso  facto  operate  as  a  dissolution  of  the  firm,  yet  it  may  constitute 
sufficient  ground  to  justify  a  court  of  equity  in  decreeing  a  dissolution.6 

e.  Married  Women.  —  At  Common  Law  a  married  woman  was  incapable  of 
entering  into  a  contract,  and  therefore  of  becoming  a  partner,  except  where 
she  had  a  separate  estate,  or  where  she  was  judicially  separated  from  her  hus- 
band, or  where  her  husband  was  an  alien  enemy  and  abroad.7 

By  the  Custom  of  London,  however,  a  married  woman  may  be  a  trader,  and 
contract  as  if  she  were  not  married,  and  a  similar  custom  prevails  in  South 
Carolina* 

But  under  Modern  statutes,  which  have  very  generally  removed  the  disabilities 
of  married  women  to  contract,  a  married  woman  may  be  a  partner,9  and, 

Proceedings  Held  Not  to  Constitute  a  Ratifica-  Little  v.  Hazlett,  197  Pa.  St.  591;  Board  of 

tion. — See  Dana  v.  Stearns,  3  Cush.  (Mass.)  Trade  v.  Hayden,  4  Wash.  263,31  Am.  St. 

372.  Rep.  934;  Swazey  v.  Antram,  24  Ohio  St.  87. 

As  to  What  Acts  Will  Amount  to  Confirmation  A  Married  Woman  Cannot  Bind  Herself  as  a 
of  contract  of  partnership  by  infant  partner  pariner,  though  she  holds  hersell  out  as  part- 
after  coming  of  age,  see  the  case  of  Miller  v.  ner.    Montgomery  v.  Sprankle,  31  Ind.  113. 
Sims,  2  Hill  L.  (S.  Car.)  479.  Separate  Funds —Husband's  Debts. — Although, 

1.  See  cases  cited  in  not?,  6,  p.  6S.  And  see  as  an  abstract  proposition,  the  law  may  not 
generally"  title  Infants,  vol.  16,  p.  25;.  authorize  a  married  woman  to  enter  into  a 

2.  Privilege  of  Rescission  Personal.  —  Stein  v.  partnership  contract,  if  she  does  make  such 
Robertson,  30  Ala.  2S6.  contract,  and,  in  pursuance  of  it,  places  her 

3.  Bush  v.  Linthicum,  59  Md.  344.  And  see  separate  funds  in  the  firm,  such  funds  cannot, 
in  this  connection  infra,  this  title,  Dissolution  while  there,  be  subject  to  her  husband's  debts. 

—  How  Effected — By  Decree  of  Court  —  Fraud     Maghee  v.  Baker,  15  Ind.  254. 

in  Formation  of  Firm.  As  to  the  Effect  of  a  Partnership  Entered  Into 

4.  Interest  in  Firm  Property  Liable  Notwith-  During  Coverture,  and  Continued  After  the  Death 
standing  Disaffirmance.  —  Hush  v.  Linthicum,  59  of  the  Husband,  see  Event  v.  Wans,  10  Paige 
Md.  344;  Pelletier  v.  Couture,  148  Mass.  269;  (N.  Y.)  82. 

Yates  v.  Lyon.  61  N.  Y.  344.  8.  See  the  title  Husband  and  Wife,  vol.  15, 

5.  Contracts  Made  in  Good  Faith  with  Insane  p.  795. 

Persons  Not  Void.  —  See  generally  tiile  Insan-  9.  Disability  Generally  Removed  under  Modern 

rrv,  vol.  16,  p.  558.  Statutes.  —  Vail  v.  Winterstein,  94  Mich.  230, 

6.  Raymond  v.  Vaughan,  17  III.  App.  144,  34  Am.  St.  Rep.  334;  Silveus  v.  Porter,  74  Pa. 
affirmed \n  128  111.  256,  15  Am.  St.  Rep.  112.  St.  448:  Little  v.  Hazlett,  197  Pa.  St.  591;  Du- 
And  see  infra,  this  title,  Dissolution  —  How  puy  v.  Sheak,  57  Iowa  361 ;  Abbott  v.  Jackson, 
Effected — By  Decree  of  Court —  Insanity  of  43  Ark.  212;  Gilkerson-Sloss  Commission  Co. 
Partner,  v,  Salinger,  56  Ark.  294,  35  Am.  St.  Rep.  105; 

7.  Married  Women  Incapable  at  Common  Law.  Burk  v.  Piatt,  88  Ind.  283;  Conant  v.  National 

—  De  Graum  v.  Jones,  23  Fla.  83;  Brown  v.  State  Bank,  121  Ind.  323;  Merritt  v.  Day,  38 
Jewett,  18  N.  H.  230;  M'Arthur  v.  Bloom,  2  N.  J.  L.  12,  20  Am.  Rep.  362;  Zimmerman  V. 
Duer  (N.  Y.)  151;  Carey  v.  Burress,  20  W.  Va.  Erhard,  8  Daly  (N.  Y.)  311,  affirmed  83  N.  Y. 
571,  43  Am.  Rep.  790;  Brvan  v.  Inman,  10  Ky.  74,  38  Am.  Rep.  396;  Plumer  v.  Lord,  5  Allen 
L.  Rep.  542;  Daniel  v.  Barnes,  10  Ky.  L.  Rep.  (Mass.)  460. 

775;  Bradstreet  v.  Bacr,  41  Md.  19.    And  see  But  see  Vannerson  v.  Cheatham,  41  S.  Car. 
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according  to  some  decisions,  she  may  be  a  partner  with  her  husband.1  It  is 
usually  held,  however,  even  under  such  statutes,  that  she  cannot  enter  into 
partnership  with  her  husband.8 

f.  Corporations  —  General  Eule.  —  It  is  prima  facie  ultra  vires  for  a  cor- 
poration to  enter  into  a  partnership  contract,  either  with  a  natural  person  or 
with  another  corporation.3 

Where  Power  Conferred  by  Charter.  —  Such  power  may,  however,  be  expressly 
conferred  on  a  corporation  by  its  charter.4 

De  Facto  Partnership.  —  So,  a  corporation  may,  in  furtherance  of  the  object  of 
its  creation,  make  contracts,  though  the  effect  of  the  contracts  may  be  to 
impose  upon  the  company  the  liability  of  a  partner.5 

g.  PARTNERSHIPS. — A  firm  may  enter  into  a  contract  of  partnership 
with  another  firm,  or  with  an  individual,  and,  as  between  the  parties  to  such 
contracts,  in  taking  the  accounts,  making  contribution  and  distribution,  etc., 
the  contracting  firms  are  treated  as  entities,  and  stand  on  the  footing  of  any 
other  partner.6 

Liability  of  Partners  in  Component  Firms  under  Such  Contract.  —  Since,  however,  as 
will  be  seen,  the  law  does  not  in  fact  recognize  firms  as  legal  entities,7  all  the 
partners  in  the  component  firms  will  be  regarded  as  partners  in  the  joint  firm, 
so  far  as  third  persons  are  concerned,  and  each  will  be  liable  in  solido  for  the 
debts  of  the  joint  firm.8 

4.  Number  of  Partners.  —  While  a  partnership  must,  of  course,  consist  of  at 


327,  wherein  it  is  held  that  a  statute  providing 
that  a  mariied  woman's  contracts  are  valid, 
except  those  to  answer  for  the  liability  of 
another,  does  not  authorize  her  to  enter  into  a 
partnership,  since  she  would  thereby  become 
liable  to  answer  for  the  liability  of  another. 
This  is  clearly  erroneous,  because  a  partner's 
liability  rests  upon  the  ground  that  he  is  a 
principal  in  every  firm  transaction,  and  there- 
fore the  debts  or  liabilities  of  a  firm  are  the 
debts  and  liabilities  of  its  members. 

In  an  Action  to  Cancel  for  Fraud  a  bill  of  sale 
made  by  a  firm,  and  to  subject  the  firm  prop- 
erty to  the  payment  of  a  debt,  it  is  no  defense 
that  one  member  of  the  firm  is  a  married 
woman.  O'Neil  v.  Birmingham  BrewingCo., 
101  Ala.  383. 

1.  May  Enter  into  Partnership  with  Husband. 

—  Suau  v.  Caffe,  122  N.  Y.  308;  Dressel  v. 
Lonsdale,  46  III.  App.  454;  Louisville,  etc.,  R. 
Co.  v.  Alexander,  (Ky.  1894)  27  S.  W.  Rep. 
981. 

In  England  a  married  woman  with  a  separate 
estate  may  be  a  partner,  even  with  her  hus- 
band.   Buller  v.  Butler,  16  Q.  B.  D.  374. 

Husband  and  wife  may  be  partners  under 
the  firm  name  of  the  husband  "  &  Co."  Zim- 
merman v.  Erhard,  8  Daly  (N.  Y.)  311,  affirmed 
83  N.  Y.  74,  38  Am.  Rep.  396. 

The  Husband  Cannot,  Without  the  Consent  of 
His  Wife,  Make  Her  a  Member  of  a  Partnership. 

—  Atwood  v.  Meredith,  37  Miss.  635. 

2.  Statutes  Held  Not  to  Authorize  Partnership 
Between  Husband  and  Wife.  —  Abbotl  v.  Jack- 
son, 43  Ark.  212;  Gilkerson-Sloss  Commission 
Co.  v.  Salinger.  56  Ark.  294,  35  Am.  Rep.  105; 
Mayer  v.  Soyster,  30  Md.  402;  Bowkeri/.  Brad- 
ford, 140  Mass.  521;  Plumer  v.  Lord,  5  Allen 
(Mass.)  460,  7  Allen  (Mass.)  481;  Lord  v. 
Parker,  3  Allen  (Mass.)  127;  Artman  v.  Fer- 
guson. 73  Mich.  146,  16  Am.  St.  Rep.  572; 
Payne  v.  Thompson,  44  Ohio  St.  192;  Board  of 
Trade  v.  Hayden,  4  Wash.  263,  31  Am.  St. 
Rep.  919;  Fuller  v.  McHenry,  83  Wis.  573. 
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3.  Power  of  Corporations.  —  See  the  title  Cor- 
porations (Private),  vol.  7,  p.  794.  And  see 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St.  173,  8  Am.  Rep.  159;  Oscillating  Ca- 
rousal Co.  v.  McCool,  (N.  J.  1896)  35  All.  Rep. 
588. 

4.  Power  Expressly  Conferred  by  Charter.  — 

Butler  v.  American  Toy  Co.,  46  Conn.  136: 
Allen  v.  Woonsocket  Co.,  11  R.  I  .  288. 

5.  Power  to  Make  Contracts  Imposing  Liability 
of  Partner.  —  Cleveland  Paper  Co.  v.  Courier 
Co.,  67  Mich.  152;  Bissell  v.  Michigan  South- 
ern, etc.,  R.  Co.,  22  N.  Y.  258;  Catskill  Bank 
v.  Gray,  14  Barb.  (N.  Y.)  471;  Jones  v.  Parker. 
20  N.  H.  31;  In  re  Ervin,  109  Fed.  Rep.  135; 
Mallory  v.  Hanaur  Oil  Works,  86  Tenn.  598. 

6.  Power  of  Firm  to  Enter  into  Partnership  Con- 
tracts.—  In  re  Hamilton,  1  Fed.  Rep.  800; 
Bullock  v.  Hubbard,  23  Cal.  495,  83  Am.  Dec. 
130;  Butler  v.  American  Toy  Co.,  46  Conn. 
136;  Meador  v.  Hughes,  14  Bush  (Ky.)  652; 
Simonton  v.  McLain,  37  La.  Ann.  663;  Gulick 
v.  Gulick,  14  N.  J.  L.  5S2;  Gage  v.  Rollins,  10 
Mel.  (Mass.)  34S;  Mayrant  v.  Marston,  67  Ala. 
453;  Rich  v.  Davis.  6  Cal.  163;  Commercial 
Bank  v.  Miller,  96  Va.  357.  See  also  Snell  v. 
De  Land,  43  111.  323;  Smith  v.  Wright,  5  Sandf. 
(N.  Y.)  113,  1  Abb.  Pr.  243;  Clark  v.  Barnes, 
72  Iowa  563. 

Two  Several  Firms  May  Incur  a  Joint  Liability 
to  the  same  extent  as  if  they  did  in  fact  consti- 
tute but  one  partnership.  Beall  v.  Lowndes, 
4  S.  Car.  258. 

7.  See  infra,  this  title,  Firm  Considered  as 
Entity. 

8.  Meyer  v.  Krohn,  114  III.  581;  Beall  v. 
Lowndes,  4  S.  Car.  258;  Rich  v.  Davis,  6  Cal. 
163;  Commercial  Bank  v.  Miller,  96  Va.  357. 
See  also  Simonton  v.  McLain,  37  La.  Ann.  66^. 

A  Subsequent  Member  of  a  Firm  Which  Pur- 
chases a  Partnership  Interest  in  Another  Firm  is 
liable  to  the  creditors  of  the  latter  firm  as  a 
partner.  Eddy  v.  Griswold,  8  N.  Y.  Wkly. 
Dig.  329. 
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least  two  persons,1  there  is  no  limit,  in  the  absence  of  statute,  upon  the 
number  of  persons  who  may  be  partners  in  a  single  firm.2 

5.  Consideration  —  a.  Necessity  for.  —  A  contract  of  partnership,  to  be 
valid,  must,  of  course,  as  in  the  case  of  other  contracts,  be  supported  by  a 
sufficient  consideration.3 

b.  WHAT  WILL  CONSTITUTE  — Mutual  Agreement  a  Sufficient  Consideration.  —  As 
mutual  promises  are  each  a  sufficient  consideration  for  the  other,  the  mere 
agreement  of  one  person  to  be  a  partner  with  another  is  a  sufficient  considera- 
tion for  the  agreement  of  the  other  to  be  a  partner  with  him  upon  whatever 
terms  may  be  agreed  upon  between  them.4  Such  agreement  to  be  a  partner 
subjects  one  to  the  extensive  liability  of  a  partner,  and  is  a  valuable  con- 
sideration.5 The  mere  agreement  of  several  persons  to  be  partners  is  a 
sufficient  consideration  to  support  a  stipulation  that  some  of  them  shall  stand 
the  greater  part  or  all  of  the  losses.6 

Contribution  in  Shape  of  Capital  or  Labor  or  Any  Act  Resulting  in  Liability.  —  There  is  a 
sufficient  consideration  to  support  such  agreement  where  there  is  a  con- 
tribution of  capital  or  labor,  or  where  there  is  some  act  which  may  result  in 
liability  to  third  persons;  and  the  contributions  need  not  be  equal,  for  the 
court  will  not  measure  the  quantum  of  value,  but  will  leave  the  parties  to 
determine  this  for  themselves.7 

c.  PREMIUMS.  —  Sometimes  it  is  agreed  that  a  person  shall  pay  a  sum  of 
money  for  the  privilege  of  being  admitted  as  a  partner  in  an  established  busi- 
ness. The  sum  is  called  a  premium  or  bonus,  and  belongs  individually  to  the 
prior  owner  of  the  business.  It  forms  no  part  of  the  firm  assets.  In  cases  of 
fraud,  and  total  or  partial  failure  of  consideration,  the  premium  may  be  recov- 
ered or  apportioned.8    The  law  upon  this  subject  is  not  well  settled,  and 


1.  Must  Consist  of  at  Least  Two  Persons. — 

Whiling  v.  Leakin,  66  Md.  255.  And  see 
Stirling  v.  Heintzman,  42  Mich.  449. 

2.  Parsons  on  Partn.,  §  14. 

3.  Consideration  for  Contract  of  Partnership.  — 
Mitchell  v.  O'Neale,  4  Nev.  504;  Trayes  v. 
Johns.  11  Colo.  App.  219;  Holgate  v.  Downer, 
(Wyo.  1899)  57  Pac.  Rep.  921.  And  see  gener- 
ally title  Contracts,  vol.  7,  p.  88. 

4.  Mutual  Agreement  a  Sufficient  Consideration. 
—  Breslin  v.  Brown,  24  Ohio  St.  565,  15  Am. 
Rep.  627;  Coleman  v.  Eyre,  45  N.  Y.  38; 
Belcher  v.  Conner,  1  S.  Car.  88;  Kimmins  v. 
Wilson,  8  W.  Va.  584.  See,  however,  Mitchell 
v.  O'Neale,  4  Nev.  504. 

Where  by  a  coniract  of  partnership  for  the 
practice  of  medicine,  it  was  agreed  that,  "  in 
the  event  of  the  death  of  the  senior  member 
of  the  firm,  all  his  property,  personal  and 
otherwise,  which  he  held  in  partnership  at  (he 
time  of  his  death,  should  go  to  the  junior  part- 
ner," it  was  held  that  the  mutual  promise  of 
the  parties  to  become  partners  and  to  conduct 
business  under  the  terms  of  the  agreement 
was  a  sufficient  consideration  lor  such  agree- 
ment. McKinnon  v.  McKinnon,  56  Fed.  Rep. 
409,  12  U.  S.  App. 433,  reversing 46  Ked.  Rep.  713. 

6.  See  cases  cited  in  preceding  notes. 

6.  Stipulation  that  Some  Shall  Stand  Greater 
Part  of  Loss.  —  Geddes  v.  Wallace,  2  Bligh  270; 
Clift  v.  Barrow,  108  N.  Y.  187.  See,  however, 
Brophy  v.  Holmes,  2  Molloy  1. 

7.  Dale  v.  Hamilton,  5  Hare  396. 

Where,  by  articles  of  association,  each  of  the 
associates  severally  bound  himself  to  pay  a 
ratable  proportion  of  all  expenditures  for  im- 
provements made  or  to  be  made,  it  was  held 


7i 


that  the  undertaking  was  mutual,  the  cove- 
nants of  the  associates  being  made  with  each 
other,  and  that  the  liability  arose  on  the 
promise  by  each  party  to  the  other,  which 
could  only  be  enforced  by  an  action  among 
themselves.  Troy  Iron,  etc.,  Factory  v.  Corn- 
ing, 45  Barb.  (N.  Y.)  231. 

A  mere  naked  promise  that  another  shall 
share  in  the  profits  of  an  enterprise  is  void, 
where  the  promisee  furnishes  or  does  nothing 
towards  the  common  enterprise.  Trayes  v. 
Johns,  11  Colo.  App.  219.  See  also  Holgate 
v.  Downer,  (Wyo.  1899)  57  Pac.  Rep.  921; 
Mitchell  v.  O'Neale,  4  Nev.  504;  Heyhoe  v. 
Burge,  9  C.  B.  431. 

8.  Premiums.  —  See  generally  Lindley  on 
Partn.  64;  Parsons  on  Partn.,  §  418;  and  the 
following  cases : 

England.  —  Walker  v.  Harris,  I  Anstr.  245; 
Edmonds  v.  Robinson,  29  Ch.  D.  170;  Taylor 
v.  Hare,  1  B.  &  P.  N.  R.  260;  Mackenna  v. 
Parkes,  36  L.  J.  Ch.  366;  Ferns  v.  Carr,  28 
Ch.  D.  409;  Whincup  v.  Hughes,  L.  R.  6  C.  P. 
78;  Akhurst  v.  Jackson,  1  Swanst.  85;  Free- 
land  v.  Stansfeld,  2  Smale  &  G.  479;  Mycock 
v.  Beatson,  13  Ch.  D.  384;  Hamil  v.  Stokes, 
4  Price  161;  Bluck  v.  Capstick,  12  Ch.  D.  863; 
Airey  v.  Borham,  29  Beav.  620;  Jauncey  v. 
Knowles,  29  L.  J.  Ch.  95;  Wilson  v.  Johnstone, 
L.  R.  16  Eq.  606;  Bullock  v.  Crockett,  3  Giff.  507. 

Kentucky.  — Boughner  v.  Black,  83  Ky.  521, 
4  Am.  St.  Rep.  174. 

Massachusetts.  —  Capen  v.  Barrows,  1  Gray 
(Mass.)  376;  Smith  v.  Everett,  126  Mass.  304; 
Richards  v.  Todd,  127  Mass.  167. 

New  York.  —  Tournade  v.  Hagedorn,  5 
Thomp.  &  C.  (N.  Y.)  288. 
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there  is  considerable  conflict  and  confusion  in  the  cases.1 

6.  Purpose  of  Partnership  —  a.  In  General.  —  Since,  as  has  been  seen, 
associations  which  do  not  have  for  their  object  gain  are  not  partnerships,2  the 
purpose  of  every  partnership  must  be  the  transaction  of  some  business  for 
profit;  but  with  this  limitation,  and  in  the  absence  of  statute,  a  partnership 
may  be  formed  to  transact  any  lawful  business,  commercial  or  otherwise,  and 
may  exist  for  a  single  transaction  or  undertaking,3  though  the  view  that  a 
partnership  may  exist  for  a  single  transaction  has  been  denied.4 

b.  For  Buying  and  Selling  Real  Estate  — Though  formerly  doubted, 
it  is  now  well  settled  that  a  partnership  may  be  formed  for  the  purpose  of 
dealing  in  real  estate.5 

c.  Illegal  Partnerships  —  (i)  In  General. — A  partnership  cannot  be 
created  for  a  purpose  prohibited  either  by  positive  law  or  public  policy,  and 
a  contract  attempting  to  create  a  partnership  for  any  such  purpose  is  void.6 


1.  See  rases  cited  in  last  preceding  note. 

2.  See  supra,  What  Constitutes  Partnership  — 
Associations  Not  for  Profit. 

3.  May  Exi3t  for  Single  Transaction. — Plunkett 
v.  Dillon,  4  Houst.  (Del.)  338;  Winslanley  v. 
Gleyre,  146  III.  27;  Hulett  v.  Fairbanks,  40 
Ohio  St.  233;  Yeoman  v.  Lasley,  40  Ohio  St. 
190:  Jones  </.  Davies,  60  Kan.  309,  72  Am.  St. 
Rep.  354;  Spencer  v.  Jones,  92  Tex.  518,  71 
Am.  St.  Rep.  870;  Cochran  v.  Anderson 
Couniy  Nat.  Bank,  83  Ky.  36;  Meador  v. 
Hughes.  14  Bush  (Ky  )  652;  Craig  v.  Alvcr- 
son,  6  J.  J.  Marsh.  (Ky.)  612;  Saufley  v.  How- 
ard,  7  Dana(Ky.)  369;  Pierson  v.  Steinmyer,  4 
Rich.  L.  (S.  Car.)  3 rS ;  Com.  v.  Arnheim,  3  Pa. 
Super  Ct.  104;  Ripley  v.  Colby,  23  N.  H  43S. 

4.  View  that  Partnership  Cannot  Exist  for  Single 
Transaction.  —  Carier  v.  Carter,  28  III.  App. 
340;  Hurley  v.  Wahon,  63  III.  260. 

" The  agreement  here  contemplated  nothing 
but  a  single  transaction  in  the  profit  of  which 
the  parties  were  only  jointly  interested.  Noth- 
ing was  to  be  bought  by  the  parties ;  they  were 
to  incur  no  expenses  or  debts;  they  were  merely 
to  perform  a  part  inula  r  service  with  reference  to 
a  single  subject  and  share  the  profit.  The  ele- 
ments necessary  to  constitute  a  '  partnership,' 
in  the  legal  sense  of  that  term,  are  wholly  lack- 
ing, where  the  transaction  engaged  in  is  but  a 
single  adventure,  in  which  there  is  no  prop- 
erty and  no  element  of  loss."  Gottschalk  v. 
Smith,  54  111.  App.  344  [citing  Hurley  v. 
Walton,  63  111.  260;  Fawcett  v.  Osborn,  32  111. 
411,  83  Am.  Dec.  278;  Adams  v.  Funk,  53  111. 
219;  Snell  v.  De  Land,  43  111.  323].  The  princi- 
pal case  was  affirmed  in  156  111.  377,  holding 
that  an  agreement  by  two  persons  to  obtain 
from  a  third  person  a  price  for  which  he  will 
sell  the  land,  and  jointly  and  separately  to 
exert  themselves  to  sell  such  land  at  an  en- 
hanced price,  and  divide  the  profit  between 
them,  embracing  no  other  transaction,  does 
not  constitute  a  partnership.  See  also  Gal- 
breath  v.  Moore,  2  Watts  (Pa  )  86;  Dart  v. 
Walker,  3  Daly  (N.  Y.)i36;  Mason  v.  Sieglitz, 
22  Colo.  320;  Kingsbury  v.  Tharp.  61  Mich. 
216;  Leeds  v.  Townssnd,  89  III.  App  646. 

5.  Partnership  for  Buying  and  Selling  Real 
Estate — Unit,-, I  States  — Thompson  v.  Bow- 
man, 6  Wall.  (U.  S.)  316. 

California.  —  Bates  v.  Babcock,  95  Cal.  479, 
29  Am.  St.  Rep.  133. 

Illinois.  —  Winslanley  v.  Gleyre,  146  111.  27. 
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Indiana.  —  Holmes  v.  MrCray,  51  Ind.  358. 
19  Am.  Rep.  735. 

Iowa.  —  Richards  v.  Grinnell,  63  Iowa  44,  50 
Am.  Rep.  727;  Pennvbacker  v.  Leary,  65  Iowa 

220. 

Kansas.  —  Simpson  v.  Tenney,  41  Kan.  561. 

Maine.  —  Dudley  v.  Liltlefield,  21  Me.  418. 

Michigan,  —  Corev  v.  Cad  well,  86  Mich.  570. 

Minnesota .  —  Menage  v.  Burke,  43  Minn.  211, 
19  Am.  St.  Rep.  237. 

Missouri.  —  Hunter  v.  Whitehead,  42  Mo. 
524. 

New  York.  — Chester  v.  Dickerson  54  N.  Y. 
11,  13  Am.  Rep.  550;  Sage  v.  Sherman,  2  N.  Y. 
417.  But  see  Patterson  Brewster,  4  Edw. 
(N.  Y.)  352. 

Ohio.  —  Yeoman  v.  Lasley,  40  Ohio  St.  190; 
Hulett  v.  Fairbanks,  40  Ohio  St.  233;  Ludlow 
v.  Cooper,  4  Ohio  St.  I. 

Oregon.  —  Kelley  v.  Bourne,  15  Oregon  476; 
Flower  v.  Barnekoff,  20  Oregon  137. 

Pennsylvania.  —  Everhart  v.  Everhart,  4  Luz. 
Leg.  Reg.  (Pa.)  259. 

Texas.  —  Spencer  v.  Jones,  92  Tex.  518,  71 
Am.  St.  Rep.  870. 

Virginia.  —  Canada  v.  Barksdale,  76  Ya.  8gq. 

6.  Contracts  of  Partnership  for  Illegal  Purposes 
Void.  —  England.  —  Sharp  Taylor,  2  Phil.  Soi ; 
Armstrong  v.  Lewis,  2  Clomp.  &  M.  274,  4  M. 
&  Scott  1,  3  L.  J.  Exch.  359. 

Indiana. —  Hunter  v.  Pfeiffer,  108  Ind.  197; 
Spaulding  v.  Nathan,  21  Ind.  App.  122. 

Kentucky.  —  Anderson  v.  Whetlock,  2  Bush 
(Ky.)  398,  92  Am.  Dec.  489. 

Maryland.  —  Stewart  v.  MTntosh,  4  Har.  & 
J.  (Md.)  233;  Spies  v.  Rosensiock,  S7  Md.  14. 

Massac husetts  — Sampson  z.  Shaw.  101  Mass. 
145,  3  Am.  Rep.  327;  Dunham  v.  Presby,  120 
Mass.  285;  Snell  v.  Dwight,  120  Mass.  9;  War- 
ren v.  Chapman,  105  Mass.  87. 

Michigan.  —  McGunn  v.  Hanlin,  29  Mich. 
476. 

Minnesota.  —  Durant   v.  Rhener,  26  Minn. 

362. 

Nebraska.  —  Shriver  v.  McCloud,  20  Neb.  474; 
Gould  v.  Kendall  15  Neb.  549. 

New  Hampshire.  —  Tucker  sr.  Adams,  63  N. 
H.  361. 

New  York.  —  Kelly  v.  Devlin,  (N.  Y.  Super. 
Ct.  Spec.  T.)  5S  How.  Pr.  (N.  Y.)  487. 

North  Carolina.  —  King  v.  Winants.  71  N. 
Car.  469,  17  Am.  Rep.  n. 

Ohio.  —  Breslin  v.  Brown,  24  Ohio  St.  565, 
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But  illegality  will  not  be  presumed  unless  it  plainly  enters  into  the  essence  of 
the  partnership.1 

Illustrations.  —  In  accordance  with  the  rule  just  stated,  partnerships  for  the 
purpose  of  smuggling,  gambling,  making  counterfeit  money,  aiding  alien 
enemies,  regulating  prices,  stifling  competition,  and  the  like,  are  illegal  and 
void.2  So,  also,  partnerships  in  public  offices  are  held  to  be  illegal  as  against 
public  policy.3  A  partnership  between  unlicensed  or  unqualified  persons  to 
carry  on  a  business  for  which  the  law  requires  a  license  or  special  qualifications 
is  illegal.4  But  a  partnership  between  several  persons,  one  of  whom  at  least 
is  legally  qualified,  is  not  illegal  where  the  business  is  to  be  carried  on  by  the 
persons  who  are  qualified.5    A  partnership  may  be  formed  to  bid  upon  a 


15  Am.  Rep.  627;  Dudley  v.  Little,  2  Ohio  504, 
15  Am.  Dec.  575. 

Texas.  -  Pfeuffer  v.  Maltby,  54  Tex.  454, 

38  Am.  Rep.  631;  Read  v.  Smith,  60  Tex.  379; 
Lewis  v.  Alexander,  51  Tex.  578;  Wiggins  v. 
Bisso.  92  Tex.  219,  71  Am.  St.  Rep.  837. 

Wisconsin  —  Fairbank  v.  Leary,  40  Wis.  637. 

1.  Illegality  Must  Plainly  Appear.  —  Williams 
v.  Connor,  14  S.  Car.  621;  Whitcher  v.  Morey, 

39  Vt.  459:  Fairbank  v.  Leary,  40  Wis.  637. 

A  universal  partnership  between  a  man  and 
his  concubine  is  not  illegal.  Delamour  v. 
Roger,  7  La.  Ann.  153. 

2,  Partnerships  Held  to  Be  Illegal  and  Void  — 
England.  —  Sykes  v.  Beidon,  11  Ch.  D.  170; 
Stewart  v.  Gibson,  7  CI.  k  F.  707;  Biggs  v. 
Lawrence,  3  T.  R.  454;  Everet  v.  Williams, 
reported  1  Lindley  on  Partnership  93. 

California.  —  Powell  v.  Maguire,  43  Cal.  11. 

Uinois.  —  Craft  v.  McConoughy,  19  III.  346. 
22  Am.  Rep.  171;  Tenney  v.  Fooie,  95  111.  99. 

Indiana.  —  Hunter  v.  Pfeiffer,  108  Ind.  197. 

Massachusetts. —  Sampson  v.  Shaw,  101  Mass. 
145,  3  Am.  Rep.  327. 

Nevada.  —  Gaston  v.  Drake,  14  Nev.  175,  33 
Am.  Rep.  548. 

New  Jersey.  —  Watson  v.  Murray,  23  N.  J. 
Eq.  257. 

North  Carolina.  —  King  v.  Winanls,  71  N. 
Car.  469,  17  Am.  Rep.  11. 

Ohio.  —  Davis  v.  Gelhaus,  44  Ohio  St.  69. 

Pennsylvania.  —  Morris  Run-  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.  173,  8  Am.  Rep. 
159- 

Texas.  —  Boggess  v.  Lilly,  IS  Tex.  200. 
Virginia.  —  Watson    v.  Fletcher,  7  Gratt. 
(Va.)  1. 

Wisconsin.  —  Fairbank  v.  Newton,  50  Wis. 
62S;  Fairbank  v.  Learv,  40  Wis.  637. 

The  Business  of  a  Bookmaker  on  the  turf  is  not 
illegal  if  carried  on  so  as  not  to  violate  the 
provisions  of  the  Betiing  Act.  Thwaites  v. 
Coulthwaite,  [1896]  1  Ch.  496. 

Secret  Pawnbroking.  —  Gordon  v.  Howden,  12 
CI.  &  F.  237. 

Dealing  in  Futures.  —  Williams  v.  Connor,  14 
S.  Car.  621;  Tenney  v.  Foot,  95  III.  99;  Wann 
v.  Kelly,  5  Fed.  Rep.  5S4;  Patterson's  Appeal, 
13  W.  N.  C.  (Pa.)  154;  Petrie  v.  Hannay,  3  T. 
R.  419:  Faikney  v.  Reynous,  4  Burr.  2069. 

Promulgating  Irreligious  Opinions.  —  Thornton 
v.  Howe,  8  Jur.  N.  S.  663;  Pare  v.  Clegg,  29 
Beav.  589. 

Unregistered  Partnerships.  —  Harris  v.  Amerv, 
1  H.  &  R.  294,  35  L.  J.  C.  PI.  89,  L.  R.  1  C.  P. 
148. 

Trading  With  or  Aiding  Alien  Enemy.  —  Snell 
v.  Dwight,  120  Mass.  9;  Dunham  v.  Presby, 
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120  Mass.  285;  Evans  v.  Richardson,  3  Meriv. 
469. 

Partnership  of  Neutrals  to  Run  Blockade  Is 
Legal.  —  Ex p  Chavasse,  4  De  G.  J.  &  S.  655. 

In  Restraint  of  Trade  —  Combination  Destroy- 
ing Competition  Void  Regardless  of  Degree  ol 
Injury  to  Public. —  Central  Ohio  Salt  Co.  v. 
Guihrie,  35  Ohio  St.  666.  See  also  Craft  v. 
McConoughy,  79  111.  346,  22  Am.  Rep  171 : 
Jackson  v.  Akton  Brick  Assoc.,  53  Ohio  St.  303 
53  Am.  St.  Rep.  638. 

3.  Partnerships  in  Public  Offices  Against  Public 
Policy. —  Forsyth  v.  Woods,  11  Wall.  (U.  S.) 
484;  Hobbs  v.  McLean,  117  U.  S.  567;  Wolcoti 
v.  Gibson,  51  111.  69;  Bowen  v.  Richardson, 
133  Mass.  293;  Gaston  v.  Drake,  14  Nev.  175, 
33  Am.  Rep.  548;  Woodworth  v.  Bennett,  43 
N.  Y.  273,  3  Am.  Rep.  706;  Warner  v.  Gris- 
wold,  8  Wend.  (N.  Y.)66s;  Jons  v.  Peruhard, 
2  Esp.  507;  Gould  v.  Kendall,  15  Neb.  549. 
See  also  Clarke  Richards,  1  Y.  &  Coll.  Exch. 
351,  4  L.  j .  Exch.  49. 

There  Can  Be  No  Partnership  in  the  Office  of 
Executor  or  Administrator. — Seely  v.  Beck,  42 
Mo.  143;  Bowen  v.  Richardson,  133  Mass.  293; 
Forsyth  v.  Woods,  11  Wall.  (U.  S.)  484. 

Or  of  Notary  Public.  —  Commercial  Bank  v. 
Barksdale,  36  Mo.  563. 

Partnership  of  Pilots  Held  Not  Illegal.  —  Under 
the  statutes  of  Louisiana  relative  to  the  ap- 
pointment of  branch  pilots  of  the  port  of  New 
Orleans,  and  regulating  their  duties,  a  partner- 
ship or  association  of  the  said  pilots,  though 
state  officers,  for  the  purpose  of  furthering  and 
protecting  their  common  interests,  is  not  ille- 
gal. Under  the  language  of  those  statutes 
such  association  is  authorized,  and  excepts  the 
pilots  from  any  legal  principle  which  would 
forbid  such  an  association  of  state  officers  for 
the  purposes  declared.  Levine  v.  Michel,  35 
La.  Ann.  1121. 

4.  Partnership  Between  Unlicensed  or  Disquali- 
fied Persons.  —  Williams  v.  Jones,  5  B.  &  C. 
108,  11  E.  C.  L.  169;  Ewing  v.  Osbaldiston,  2 
Myl.  &  C.  53,  6  L.  J.  Ch.  161;  Lindley  on 
Partn.  94. 

5.  Scott  v.  Miller,  Johns.  Ch.  (Eng.)  220; 
Sterry  v.  Clifton,  9  C.  B.  no;  Turner  v.  Rey- 
nall,  14  C.  B.  N.  S.  328,  108  E.  C.  L.  328;  Ray- 
nard  v.  Chase,  r  Burr.  2;  Swan  v.  Scott,  23 
U.  C.  Q.  B.  434;  Cameron  v.  Bickford,  11  Ont. 
App.  52;  Tench  v.  Roberts,  6  Madd.  145,  note; 
Matter  of  Jackson,  1  B.  &  C.  270,  8  E.  C.  L.  116; 
Hopkinson  v.  Smith,  1  Bing.  13,  8  E.  C.  L. 
379;  Re  Clark,  3  Dowl.  &  R.  260;  Harland  v. 
Lilienthal,  53  N.  Y.  438. 

Where  a  sheriff  is  disqualified  to  buy  county 
script,  and  he  does  it  indirectly  by  forming  a 
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public  contract  or  at  a  public  sale,  but  if  the  real  purpose  is  to  prevent  com- 
petition, such  partnership  is  illegal.1 

Illegal  Practices  of  Legal  Partnership.  —  It  has  been  held,  however,  that  a  part- 
nership formed  for  the  purpose  of  carrying  on  a  legitimate  business  will  not 
be  held  illegal,  immoral,  or  contra  bonos  mores,  merely  by  reason  of  sharp  or 
fraudulent  practices  used  or  suffered  by  the  parties  in  the  prosecution  of  such 
business.3 

Partial  Illegality.  —  Where  only  some  of  the  partnership  purposes  or  trans- 
actions are  illegal,  if  this  part  can  be  separated  from  the  legal  part  the  part- 
nership is  not  wholly  void,  but  if  the  two  parts  cannot  be  separated  the 
whole  is  void.3 

(2)  Effect  of  Illegality  —  Courts  Will  Not  Assist  in  Carrying  Out  Illegal  Objects.  —  It 
may  be  stated,  as  a  general  rule,  that  the  courts  will  not  assist  the  members 
of  an  illegal  partnership  in  any  way  to  enforce  or  carry  out  their  illegal  objects, 
nor  can  a  suit  for  an  accounting  of  the  partnership  business  be  maintained.4 

Recovery  of  Assets  in  Hands  of  Partner —  Accounting,  —  According  to  some  decisions 
it  has  been  held  that  where  the  business  has  all  been  wound  up,  a  partner  may 
maintain  an  action  to  recover  his  share  of  assets  remaining  in  his  copartner's 
hands,5  especially  when  there  is  an  express  promise  to  pay  the  balance  upon 
which  the  plaintiff  may  count  without  having  to  rely  upon  the  illegal  partner- 
ship agreement,6  or  where  there  has  been  a  reinvestment  of  the  profits  in 


partnership  for  that  purpose,  the  partnership 
is  illegal.     Read  v.  Smith,  60  Tex.  379. 

1.  Partnership  Between  Bidders.  —  Marsh  v. 
Russell,  66  N,  Y.  288:  Woodworth  v.  Bennett, 
43  N.  Y.  273,  3  Am.  'Rep.  706;  Breslin  v. 
Brown,  24  Ohio  St.  565,  15  Am.  Rep.  627; 
King  v.  Winants.  71  N.  Car.  46g,  17  Am.  Rep. 
11;  Hunter  v.  Pfeiffer,  108  Ind.  197;  Piatt  v. 
Oliver,  2  McLean  (U.  S.)  267. 

Partnership  to  Prevent  Competition  at  Tax  Sale. 
—  Dudley  v.  Little,  2  Ohio  504,  15  Am.  Dec. 
575- 

2.  Shriver  v.  McCloud,  20  Neb.  474. 
Where  the  partnership  was  a  legal  one  the 

mere  fact  that  a  portion  of  the  profits  has  been 
gained  by  cheating  customers  will  not  deprive 
a  partner  of  his  right  to  an  account.  Penning- 
ton v.  Todd,  47  N.  J.  Eq.  569,  24  Am.  St.  Rep. 
419.  But  compare  Northrup  v.  Phillips,  99  111. 
449- 

3.  Where  Legal  and  Illegal  Transactions  Separa- 
ble.—  Northrup  v.  Phillips,  99  111.  449;  Ander- 
son v.  Powell,  44  Iowa  20;  Dunham  v.  Presby, 
120  Mass.  285;  Harvey  v.  Varney,  98  Mass. 
118;  Willson  v.  Owen,  30  Mich.  474;  Lane  v. 
Thomas,  37  Tex.  157;  Todd  v.  Rafferty,  30  N. 
J.  Eq.  254;  Whitcher  v.  Morey,  39  Vt.  459. 

Accounting  as  to  Legal  Portion  of  Business.  — 
Anderson  v.  Powell,  44  Iowa  20. 

So  where  the  business  of  a  pattnership  was 
made  illegal  by  statute,  but  was  nevertheless 
still  carried  on,  an  accounting  may  be  had  for 
the  time  it  was  legal.  Bennett  v.  Woolfolk, 
15  Ga.  213. 

4.  No  Aid  from  Courts.  —  Sykes  v.  Beadon,  11 
Ch.  D.  170;  Bartle  v.  Nutt.  4  Pet.  (U.  S.)  184; 
Snell  v.  Dwight,  120  Mass.  9;  Jackson  v.  Mc- 
Lean, 100  Mo.  130;  Woodworth  v.  Bennett,  43 
N.  Y.  273,  3  Am.  Rep.  706;  Read  v.  Smith,  60 
Tex.  379;  Stewart  v.  Mcintosh,  4  Har.  &  J. 
(Md.)  233;  Craft  v,  McConoughy,  79  III.  346, 
22  Am.  Rep.  171;  Dunham  v.  Presby,  120 
Mass.  285;  Sampson  v.  Shaw,  101  Mass.  145, 
3  Am.  Rep.  327;  King  v.  Winants,  71  N.  Car. 
469,  17  Am.  Rep.  11 ;  Lane  v.  Thomas,  37 
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Tex.  157;  Fairbank  v.  Leary,  40  Wis.  637; 
Watson  v.  iMurray,  23  N.  J.  Eq.  257;  Watson 
v.  Fletcher,  7  Gratt.  (Va.)  1;  Durant  v.  Rhener, 
26  Minn.  362;  Gould  -'.  Kendall,  15  Neb.  549; 
Evans  v.  Richardson,  3  Meriv.  469:  Blundell 
v.  Windsor,  8  Sim.  601,  6  L.  J.  Ch.  364.  But 
compare  Shriver  v.  McCloud,  20  Neb.  474. 

Secret  Partnership  in  Public  Contracts.  —  A 
secret  partnership  in  work  done  under  cor- 
poration contracts,  when  the  laws  and  ordi- 
nances require  disclosure  of  the  names  of  all 
persons  interested  in  proposals  for  contracts 
and  forbid  secret  understanding  that  any  per- 
son not  so  named  should  be  interested,  is 
illegal,  and  an  action  will  not  lie  between  the 
alleged  partners  for  an  accounting.  Kelly  v. 
Devlin,  (N.  Y.  Super.  Ct.  Spec.  T.)  58  How. 
Pr.  (N.  Y.)  487. 

5.  View  that  Partner  May  Recover  Assets  in 
Copartner's  Hands. —  Brooks  v.  Martin,  2  Wall. 
(U.  S.)  70;  Crescent  Ins.  Co.  v.  Bear,  23  Fla. 
50,  11  Am.  St.  Rep.  331;  McGunn  v.  ilanlin, 
29  Mich.  476;  Willson  v.  Owen,  30  Mich.  474; 
Attaway  v.  St.  Louis  Third  Nat.  Bank,  15  Mo. 
App.  578;  Sharp  v.  Taylor,  2  Phil.  801. 

6.  Belcher  v.  Conner,  I  S.  Car.  88;  Crescent 
Ins.  Co.  v.  Bear,  23  Fla.  50,  11  Am.  St.  Rep. 
331;  Leftwich  v.  Clinton,  4  Lans.  (N.  Y.)  176; 
King  v.  Winants,  71  N.  Car.  469,  17  Am.  Rep. 
11;  Boggess  v.  Lilly,  18  Tex.  200;  De  Leon  v. 
Trevino.  49  Tex.  S8,  30  Am.  Rep.  101 ;  Watson 
v.  Fletcher,  7  Gratt.  (Va.)  1;  Petrie  v.  Hannay, 
3  T.  R.  418;  Faikney  v.  Reynous,  4  Burr.  2069. 

Application  of  Rule  in  Case  of  Loss.  —  It  seems 
not  only  that  where  in  an  illegal  venture  there 
have  been  profits  made,  an  account  may  be 
had  in  equity  by  one  partner  against  another 
who  has  them  and  is  seeking  to  appropriate 
them;  but  also  that  where  there  has  been  a 
loss  in  the  venture,  and  an  adjustment  be- 
tween the  partners,  and  an  obligation  has  been 
given  by  the  debtor  partner  to  the  other,  an 
action  may  be  maintained  on  such  obligation. 
Crescent  Ins.  Co.  v.  Bear,  23  Fla.  50,  11  Am. 
St.  Rep.  331. 
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some  other  form.1  The  weight  of  authority  on  this  point,  however,  seems 
to  be  to  the  contrary.2  But  a  partner  who  has  provided  the  funds  for  an 
illegal  partnership  venture  may  maintain  an  action  to  recover  back  an  unex- 
pended balance  when  he  does  not  have  to  count  upon  the  illegal  partnership 
agreement.3  So  the  fact  that  a  partnership  has  been  engaged  in  illegal 
transactions  which  have  been  completed  and  the  proceeds  divided  has  no 
influence  upon  an  accounting  for  subsequent  lawful  enterprises.4 

As  to  Third  Persons  Not  Connected  with  the  Illegality,  the  members  of  an  illegal 
partnership  are  liable  as  any  other  partners.5  And,  of  course,  the  illegality 
does  not  affect  the  title  or  rights  of  the  partners  in  the  assets  of  the  concern 
as  against  third  parties.6 

IV.  Firm  Considered  as  Entity  —  1.  At  Common  Law.  —  Though  by  a 
legal  fiction  a  corporation  is  regarded  as  a  legal  person  or  entity,  separate  and 
distinct  from  its  members  or  stockholders,  yet  in  the  case  of  partnerships,  at 
least  at  common  law,  exactly  the  reverse  is  held,  and  a  firm,  as  such,  is  not 
regarded  as  having  any  legal  existence  apart  from  the  members  composing 
it.T  In  accordance  with  this  rule,  what  is  called  the  property  of  the  firm  is 
the  property  of  the  individual  partners,8  and  what  are  called  the  debts  of  the 
firm  are  the  debts  of  the  partners.9 

Actions  by  Partnership.  — ■  The  firm,  as  such,  cannot  sue  except  where  author- 
ized by  statute,  and  actions  to  vindicate  the  rights  of  the  firm  must  be  brought 
by  the  individual  partners,  such  rights  being  their  rights.10 


1.  Brooks  v.  Martin.  2  Wall.  (U.  S.)  70; 
Pfeuffsr  v.  Maltby,  54  Tex.  454,  38  Am.  Rep. 
631;  Wann  v.  Kelly,  5  Fed.  Rep.  584;  Gould 
v.  Kendall,  15  Neb.  549:  Attaway  v.  St.  Louis 
Third  Nat.  Kank,  15  Mo.  App.  578;  Lewis  v. 
Alexander,  51  Tex.  578;  Watson  v.  Fletcher  7 
Gratt.  (Va.)  1. 

2.  Weight  of  Authority  Forbids  Such  Recovery. 
—  Tenney  v.  Fnote,  95  111.  99;  Hunter  v. 
Pfeiifer,  10S  Ind.  197;  Todd  v.  Rafferty,  30  N. 
].  Eq.  254;  Woodworth  v.  Bennett,  43  N.  Y. 
273.  3  Am.  Rep  706;  Patterson's  Appeal,  13 
W.  N.  C.  (Pa.)  154;  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co..  68  Pa.  Si.  T73,  8  Am.  Rep. 
159;  Stewart  v.  MTntosh,  4  Har.  &  J.  (Md  ) 
233;  Northrup  v.  Phillips,  99  111.  449;  Dun- 
ham v.  Presby,  120  Mass.  285;  Warren  v. 
Chapman,  105  Mass.  87;  Gould  v.  Kendall,  15 
Neb  549;  Forsyth  v.  Woods,  n  Wall.  (U.  S.) 
484;  Sykes  v.  Beadon,  11  Ch.  D.  170. 

Where  the  Illegality  Is  Merely  Constructive, 
arising  out  of  the  confidential  relations  which 
one  of  the  partners  bears  to  third  persons,  an 
accounting  will  not  be  refused  where  no  fraud 
or  abuse  of  trust  appears.  Cameron  v.  Bick- 
ford,  1 1  Ont.  App.  52. 

Contract  Voidable  but  Not  Void.  —  A  contract 
of  partnership  made  to  hinder  and  delay  indi- 
vidual creditors  is  valid  as  between  the  part- 
ners, and  merely  voidable  as  to  the  creditors. 
Hence  one  partner  cannot  defeat  a  suit  for  an 
accounting  and  settlement  upon  the  ground  of 
illegality,  as  the  right  to  avoid  the  contract  is 
personal  to  the  creditors  and  they  may  never 
exercise  it.  Harvey  v.  Varney,  98  Mass.  118; 
Brigham  v.  Smith,  3  U.  C.  Err.  &  App.  46. 
Bat  see  McPherson  :/.  Pemberton,  1  Jones  L. 
(46  N  Car  )  373. 

3.  Recovery  of  Unexpended  Balance. —  Sam  pson 
v.  Shaw,  101  Mass.  145,  3  Am.  Rep.  327. 

4.  Bales  on  Partn.,  §  123.  See  also  Ander- 
son v.  Whitlock,  2  Bush  (Ky.)  398,  92  Am. 
Dec.  489. 

5.  Effect  as  to  Third  Persons.  —  Bouv.  L.  Diet. 
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tit.  Partnership;  Ex  p.  Meymot,  T  Atk.  198; 
Burnett  v.  Ballund,  2  Nott  &  M.  (S.  Car.)  435. 

An  agreement  may  be  usurious  as  between 
the  parties,  and  yet  render  them  liable  as 
partners  to  third  persons.  Pierson  v.  Siein- 
myer,  4  Rich.  L.  (S.  Car.)  309. 

6.  Tucker  v.  Adams,  63  N.  H.  361. 

Thus  where  a  firm  furnishes  the  material  for 
a  building  the  owner  cannot  defend  upon 
the  ground  that  the  partnership  was  illegal. 
Yancy  v.  Morton,  94  Cal.  558. 

7.  Firm  Not  Regarded  as  an  Entity  at  Con  mon 
Law.  —  Jacaud  v.  French,  12  East  317; 
Toronto  Bank  v.  Nixon,  4  Ont.  App.  346;  Ex  p. 
Corbett.  14  Ch.  D.  126;  Hoaie  v.  Oriental 
Bank  Corp.,  2  App.  Cas.  589;  In  re  Wakeham, 
13  Q.  B.  D.  43;  Jones  v.  Blun,  145  N.  Y.  333; 
Strauss  v.  Frederick,  91  N.  Car.  121.  Centra, 
Curtis  v.  Holli ngshead,  14  N.  J.  L.  410. 

In  Louisiana,  however,  which  deiives  its 
jurisprudence  from  the  civil  law,  a  partnership 
is  recognized  as  a  separate  legal  entity. 
Pilcher's  Succession,  39  La.  Ann.  362;  Liver- 
pool, etc..  Nav.  Co.  v.  Agar,  14  Fed.  Rep.  615; 
Arick's  Succession,  22  La.  Ann.  503. 

8.  Harris  v.  Visscher,  57  Ga.  232. 

A  Legacy  to  a  Firm  belongs  to  the  individuals 
composing  the  firm  at  the  lime  when  the  legacy 
vests.    Stubbs  v.  Sargon,  2  Keen  255. 

Firm  Property  May  Be  Seized  on  Execution  for 
the  Private  Debt  of  a  pariner,  because  it  is,  in 
part  at  least,  his  property.  See  infra,  this 
title,  Partnership  Property  —  Attachment  or 
Execution  for  Individual  Debt. 

9.  Firm  Debts  Considered  Debts  of  Partners.  — 
The  private  property  of  a  partner  may  be 
seized  on  execution  for  a  firm  debt,  because  it 
is  the  debt  of  such  partner.  See  infra,  this 
title,  Rights  and  Liabilities  of  Partners  as  to 
Third  Persons  —  Extent  of  Liability  —  Execu- 
tions Against  Lndividual  Property.  But  see 
Curtis  v.  Hollingshead,  T4  N.  J.  L.  410. 

10.  Actions  by  Firm.  —  See  article  Partner- 
ship, 15  Encyc.  of  Pl.  and  Pr.  839. 
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Actions  Against  Partnerships.  —  So,  also,  it  being  the  individual  partners  and  not 
the  firm  which  is  liable,  actions  on  firm  liabilities  must,  in  the  absence  of  stat- 
ute, be  brought  against  the  individuals  composing  the  firm.1 

Partner  Cannot  Be  Debtor  or  Creditor  of  Firm.  —  A  partner  cannot,  strictly  speak- 
ing, be  a  debtor  or  creditor  of  the  firm,  though  he  may  be  a  debtor  or  creditor 
of  his  copartners.2  The  firm  is  not  such  a  legal  entity  as  may  be  either  a 
debtor  or  a  creditor. 

Any  Change  in  Membership  destroys  the  identity  of  the  firm,  and,  if  the  busi- 
ness is  carried  on,  the  partners  are  regarded  as  constituting  a  new  firm.3 

2.  Limited  Recognition  as  Entity.  —  Notwithstanding  the  nonrecognition 
of  the  firm  as  a  distinct  legal  entity,  it  is  convenient,  if  not  indispensable, 
for  many  purposes,  to  personify  the  firm,  and  it  is  usual,  whenever  the  col- 
lective rights  and  liabilities  of  the  partners  are  the  only  immediate  thing  that 
need  be  considered,  to  use  the  terms  "  firm  "  or  "  partnership  "  as  a  sym- 
bol to  designate  the  aggregate  whole,  as  distinguished  from  the  individual 
partners.  It  is  merely  a  convenient  mode  of  expression,  which  simplifies 
business  operations  and  legal  reasoning.'1  Accordingly  a  firm  is  often  spoken 
of  as  an  entity,  having  its  own  property,  creditors,  and  the  like,5  but  this  is 
only  in  the  sense  just  explained,  and  means  nothing  more  than  that  the  part- 
ners, as  such,  have  certain  special  rights  and  liabilities,  which  must  be  worked 
out  through  their  partnership  relation.0 

In  Keeping  Partnership  Accounts,  or  in  marshaling  assets  of  an  insolvent  firm,  it 
is  constantly  regarded  as  an  entity.7 

3.  Statutory  Recognition  as  Entity. — The  tendency  of  legislation  and 
decision  is  in  the  direction  of  a  wider  recognition  of  the  character  of  the 
firm  as  an  entity  and  statutes  in  many  states  expressly  permit  firms  to  sue 
and  be  sued  in  the  firm  name.8  Property  of  the  firm  is  sometimes  assessed 
for  taxation  as  that  of  the  firm,  rather  than  as  that  of  the  individual  members. 
Chattel  mortgages  executed  by  a  firm  may  sometimes  be  filed  at  its  principal 
place  of  business.9 

V.  Firm  Name  —  1.  Necessity  for  - 

1.  Actions  Against  Firm.  —  See  generally  the 
article  Partnership,  15  Encyc.  of  Pl.  and  Pr. 
839. 

2.  Partner  Cannot  Be  Debtor  or  Creditor  of  Firm. 

—  Richardson  v.  Bank  of  England,  4  Myl.  & 
C.  171,  See  De  Tastet  v.  Shaw,  1  B.  &  Aid.  664. 

3.  Change  in  Membership  Works  Dissolution.  — 
See  Abat  v.  Penny,  19  La.  Ann.  289;  Haskins 
v.  D'Este,  133  Mass.  356.  See  also  infra,  this 
title,  Dissolution. 

4.  In  Pooley  v.  Driver,  5  Ch.  D.  460,  Sir 
George  Jessel,  speaking  of  the  partners  as 
agents  said:  "  You  cannot  grasp  the  notion 
of  agency,  properly  speaking,  unless  you 
grasp  the  notion  of  the  existence  of  the  firm  as 
a  separate  entity  from  the  existence  of  the 
partners." 

5.  Firm  Often  Spoken  of  as  an  Entity.  —  Henry 
v.  Anderson,  77  Ind  361;  Fitzgerald  v.  Grim- 
mell,  64  Iowa  261;  Cross  v,  Burlington  Nat. 
Bank,  17  Kan.  336;  Robertson  v.  Corsett,  39 
Mich.  777;  Curtis  v.  Hollingshead,  14  N.  J.  L. 
403;  In  re  Haines,  176  Pa.  St.  354;  Meily  v. 
Wood,  71  Pa.  St.  4S8;.  Walker  v.  Wait,  50  Vt. 
668.  See  also  Roop  v.  Herron,  15  Neb.  80; 
Rosenbaum  v.  Hayden,  22  Neb.  748. 

So  far  is  the  mercantile  idea  that  partnership 
is  an  entity  recognized  that  a  partner  cannot 
transfer  his  interest  in  specific  property.  Par- 
sons on  Partnership  (4th  ed.),  £  178;  Nichol  v. 
Stewart,  36  Ark.  612.  Though  in  the  princi- 
pal case  the  partnership  was  dissolved  by  the 
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death  of  a  partner,  the  partnership  still  sub- 
sisted in  equity  and  in  mercantile  contempla- 
tion as  a  body  which  owned  property  and  owed 
debts.  Its  existence  could  not  be  terminated 
until  the  business  was  wound  up  and  final 
distribution  made,  and  the  survivors  therefore 
had  no  more  tight  to  transfer  property  for 
other  than  partnership  purposes  after  the  dis- 
solution than  before.  Strauss  v.  Frederick,  91 
N.  Car.  121. 

6.  Meehan  v.  Valentine,  145  U.  S.  623;  Buffalo 
Bank  v.  Thompson.  121  N.  Y.  280. 

7.  Regarded  as  Entity  in  Keeping  Accounts  or 
Marshaling  Assets. — Jones  v.  Blun,  145  N.  Y. 
333;  In  re  Haines,  176  Pa.  St.  354. 

In  keeping  partnership  accounts,  the  firm  is 
made  debtor  to  each  partner  for  what  he  brings 
into  the  stock,  and  each  partner  is  made  debtor 
to  the  firm  for  all  that  he  takes  out  of  the  slock. 
Lindley  on  Partn.,  p.  110. 

8.  See  generally  the  aiticle  Partnership,  15 
Encyc.  of  Pl.  ami  Pr.  S29. 

9.  Statutory  Recognition  as  an  Entity.  —  Paige 
Cas.  Partn.,  p.  111,  note;  Hubbardston  Lum- 
ber Co.  v.  Covert,  35  Mich.  255;  Williams  v. 
Saginaw,  51  Mich.  120;  McCoy  v.  Anderson, 
47  Mich.  502;  Stockwell  v.  Brewer,  59  Me.  2S6; 
Hoadley  v.  Essex  County,  105  Mass  519; 
Robinson  v.  Ward,  13  Ohio  St.  293;  In  rt 
Haines,  176  Pa.  St.  354;  Swallow  v.  Thomas, 
15  Kan  66;  Oliver  v.  Lynn,  130  Mass.  143; 
Hubbard  v.  Winsor.  15  Mich.  146. 
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usually  adopted,  under  which  to  transact  the  partnership  business,  it  is  by  no 
means  essential  that  this  be  done.  Partnerships  may,  and  frequently  do,  exist 
and  do  business  without  a  firm  name.1 

2.  Purpose  and  Use  —  a.  In  General.  —  Although  not  absolutely  essential 
to  the  existence  of  a  partnership,  even  where  there  are  formal  articles  of  part- 
nership, yet  the  convenience  of  having  a  firm  name  is  so  great  as  almost  to 
amount  to  a  necessity.2  The  great  advantage  of  having  such  a  firm  name 
lies  in  the  fact  that  it  may  be  used  as  a  convenient  symbol  to  designate  all  the 
partners  collectively  and  show  that  certain  transactions  are  intended  as  those 
of  the  firm,  and  not  of  an  individual  member  or  members.3 

b.  When  Properly  Used  —  (i)  General  Rule. — With  regard  to  the 
proper  use  of  the  firm  name,  it  may  be  stated  that,  as  a  general  rule,  when  a 
firm  name  has  been  adopted  all  the  business  of  the  partnership  may  and 
should  be  transacted  in  the  firm  name,  the  using  of  such  name  raising  the 
presumption  of  a  partnership  and  that  the  transaction  in  question  is  a  part- 
nership transaction.4  But  it  has  been  held  that  there  is  no  presumption  that 
a  firm  name  includes  more  than  one  person.5 

Use  in  Other  than  Firm  Transaction  Improper.  —  A  partner  has  no  right  to  use  or 
indorse  the  signature  of  the  firm  in  other  than  a  partnership  transaction.6 

(2)  Contracts  —  In  General.  —  Where  a  firm  name  has  been  adopted,  one 
partner  has,  ordinarily,  no  power  to  bind  the  firm  by  a  contract  executed  in 
any  other  name.7 

Power  to  Bind  Firm  in  Individual  Names.  —  If,   however,   all  the   partners  join  in 


1.  A  Firm  Name  Usually  Adopted  but  Not  Es- 
sential. — ■  Pursley  v.  Ramsey,  31  Ga.  403; 
Kitner  v.  Whitlock.  88  111.  513;  Haskins  v. 
D'Esie,  133  Mass.  356;  Getchell  v.  Foster,  106 
Mass.  42;  Meriden  Nat.  Bank  v.  Gallaudet, 
120  N.  Y.  2g3;  Ontario  Bank  <■/.  Hennessey,  48 
N.  Y.  545;  Wright  v.  Hooker,  10  N.  Y.  51. 
And  see  Aspinwall  v.  Williams,  1  Ohio  84; 
Gavin  v.  Walker,  14  Lea  (Tenn.)  643;  Puckett 
v.  Siokes,  2  Baxt.  (Tenn.)  442. 

It  is  not  necessary  that  I  wo  firms,  in  differ- 
ent localities,  entering  into  an  agreement,  in 
express  terms  creating  a  partnership  tor  the 
carrying  on  of  a  special  business,  should  adopt 
any  partnership  or  firm  name.  Wright  v. 
Hooker,  10  N.  Y.  sr. 

Partnerships  Declared  by  Law  though  No  Inten- 
tion Existed  to  Create.  —  The  law  frequently  de- 
clares persons  to  be  partners  as  the  legal  result 
of  a  contract  between  them,  although  they 
had  not  supposed  that  they  were  partners, 
and,  of  course,  had  not  adopted  a  firm  name. 
See  supra,  I.  2.  d.  (3)  Intention  of  Parties. 

Transaction  of  Business  in  Individual  Names. 

—  See  infra,  the  next  subdivision. 

2.  Kelley  v.  Bourne,  15  Oregon  476. 

3.  Haskins  0.  D'Este,  133  Mass.  356. 

4.  Firm  Name  Properly  Used  in  Business  to  In- 
dicate a  Partnership  Transaction.  —  Armstrongs. 
Robinson,  5  Gill  &  J.  (Md.)  412;  Charman  v. 
Henshaw,  15  Gray  (Mass  )  293;  Haskins 
v.  D'Este,  133  Mass.  356;  Ferris  v.  Thaw,  5 
Mo.  App.  279:  Lamwersick  v.  Boehmer,  77 
Mo.  App.  136;  Whitlock  v.  McKechnie,  1  Bosw. 
(N\  Y.)  427;  Welsh  v.  Mortis,  81  Tex.  159,  26 
Am.  St.  Rep.  8ot;  Powell  v.  Messer,  18  Tex. 
407;  Manning  v.  Hays,  6  Md.  5;  Holmes  v. 
Porter,  39  Me.  157;  Fisher  v.  Foss,  30  Me.  459: 
Barrett  v.  Swann,  17  Me.  180.  Compare  Bren- 
nan  v.  Pardridge,  67  Mich.  449 

Signature  in  Both  Firm  and  Individual  Names. 

—  People  v.  Croton  Aqueduct  Board,  (Supm. 
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Ct.  Spec.  T.)  5  Abb.  Pr.  (N.  Y.)  316,  6  Abb. 
Pr.  (N.  Y.)  42.  26  Barb.  (N.  Y.)  240. 

Chattel  Mortgage.  —  A  partnership  may  take 
a  mortgage  of  personal  property  in  the  firm 
name,  as  security  for  a  debt  to  the  partner- 
ship. Kellogg  v.  Olson,  34  Minn.  103.  See 
also  Hendren  v.  Wing,  60  Ark.  561,  46  Am.  St. 
Rep.  218. 

Burden  of  Proving  Want  of  Authority  on  Copart- 
ners. —  Where  a  bill  or  note  is  executed  in  the 
name  of  the  firm  by  one  of  the  partners,  the 
burden  of  proving  a  presumptive  want  of  au- 
thority and,  of  course,  fraud  (for  that  neces- 
sarily follows),  lies  on  the  copartners.  Powell 
v.  Messer,  18  Tex.  407. 

5.  Firm  Name  —  Presumption  as  to  Number  of 
Partners. —  Robinson  v.  Magarity,  28  111.  423. 
But  see  Fullon  u.  Maccracken,  18  Md.  528,  81 
Am.  Dec.  620,  holding  that  the  existence  of  a 
firm  name  implies  the  existence  of  a  firm. 

6.  Leckie  v.  Scott,  10  La.  416. 

7.  General  Rule  —  Partner  Can  Bind  Firm  Only 
by  Firm  Name.  —  Gordon  v.  Bankard,  37  111 
147;  Clark  v.  Houghton,  12  Gray  (Mass.)  38 
Tilford  v.  Ramsey,  37  Mo.  563;  Kirby  v 
Hewitt,  26  Barb.  (N.  Y.)  607;  Palmer  v 
Stephens,  1  Den.  (N.  Y.)  471;  Moffat  v.  Mc 
Kissick,  8  Baxt.  (Tenn.)  517;  McLinden  v. 
Wrntworth,  51  Wis.  170:  Crozier  v.  Kirker,  4 
Tex.  252,  51  Am.  Dec.  724;  Markham  v.  Hazen, 
48  Ga.  570;  Ostrom  v.  Jacobs,  g  Met.  (Mass.) 
454;  Butterfield  v.  Hemsley,  12  Gray  (Mass.) 
226;  Cummings  v.  Parish,  39  Miss.  412;  Nor- 
ton v.  Thatcher,  8  Neb.  186;  Royal  Canadian 
Bank  v.  Wilson,  24  U.  C.  C.  P.  362;  Coote  v. 
U.  S.  Bank,  3  Cranch  (C.  C.)  50;  Kirk  v.  Blur- 
ton,  9  M.  &  W.  284.  But  see  Haskell  v. 
Champion,  30  Mo.  136. 

Where  the  partners  of  a  firm  have  a  copart- 
nership name  which  they  ordinarily  use,  they 
will  not  be  bound  by  the  use  of  a  new  name, 
unless  it  is  shown  that  all  the  partners  have 
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the  contract,  they  may  bind  the  firm  in  their  individual  names,  notwithstand- 
ing the  fact  that  there  is  a  firm  name,1  and  it  is  possible  that  one  partner 
could  bind  the  firm  by  signing  the  true  names  of  all  the  partners.2 

Where  No  Firm  Name  Has  Been  Adopted.  —  In  accordance  with  the  general  rule 
that  a  principal  is  bound  by  contracts  made  in  the  name  of  the  agent,  it  has 
been  held  that  where  there  is  no  firm  name  it  is  not  necessary  to  use  the 
names  of  all  the  partners.3 

Use  of  Partner's  Own  Name  to  Bind  Firm.  —  Though  it  has  been  held  that  a  partner 
may  bind  the  firm  on  a  contract  by  the  use  of  his  own  name,4  yet  in  such 


assented  to  the  use  of  such  new  name,  or  that 
the  partner  who  was  intrusted  with  the  control 
and  management  of  the  business  of  the  firm 
had  so  assented.  Palmer  v.  Stephens,  i  Den. 
(N.  Y.)47L 

Execution  of  Mortgage  in  Individual  Name 
Passes  No  Title.  —  Clark  v.  Houghton,  12  Gray 
(Mass.)  38. 

Difference  Between  Signature  and  Firm  Name 
for  Jury.  —  Til  ford  z.  Ramsey,  37  Mo.  563. 
Liability,  though  Wrong  Name  Used.  —  See 

Sorg  v.  Thornton,  1  Cine.  Super.  Ct.  3S3. 

1.  May  Bind  Firm  in  Individual  Names.  —  Kit- 
ner  v.  Whitlock,  88  III.  513;  Farwell  v.  Hus- 
ton, 151  111.  239,  42  Am.  St.  Rep.  237;  Nelson 
v.  Neely,  63  Ind.  194;  Maiden  v.  Webster,  30 
Ind.  317;  Iddings  v.  Pierson,  100  Ind.  418; 
Patch  v.  Wheatland,  8  Allen  (Mass.)  102; 
Getchell  v.  Foster.  106  Mass.  42;  McGregor 
v.  Cleveland,  5  Wend.  (N.  Y.)  475;  Crouch 
v.  Bowman,  3  Humph.  (Tenn.)  209;  Moffat 
v.  McKissick,  8  Baxt.  (Tenn.)  517;  Groll- 
man  v.  Lipsitz,  43  S.  Car.  329;  Kendrick  v. 
Tarbell,  27  Vt.  512;  Austin  v.  Williams,  2 
Ohio  61;  Holden  v.  Bloxum,  35  Miss.  381; 
Richardson  v.  Huggins,  23  N.  H.  106;  Crozier 
v.  Kirker,  4  Tex.  252,  51  Am.  Dec.  724.  See 
also  infra,  this  title,  Rights  and  Liabilities  of 
Partner  as  to  Third  Persons —  Liability  of  Firm 
on  Contracts  Made  by  One  Partner. 

A  Note  Signed  by  Each  of  the  Members  of  a 
Firm,  Individually,  the  consideration  of  which 
went  into  their  company  business,  and  given 
instead  of  one  signed  with  the  partnership 
name,  because  the  payee  so  preferred,  was 
held  to  be  a  partnership  note.  Kendrick  v. 
Tarbell,  27  Vt.  512. 

When  Signature  in  Individual  Names  Insufficient 
to  Evidence  Firm  Debt.  —  Where  the  priority  of 
different  creditors  attaching  the  properly  of  a 
firm  is  to  be  determined  by  the  individual 
or  partnership  character  of  their  respective 
claims,  the  mere  fact  that  a  promissory  note  is 
signed  by  the  individuals  who  compose  the 
firm  is  insufficient  to  show  that  it  is  a  partner- 
ship debt.    Gay  v.  Johnson,  45  N.  H.  587. 

2.  One  Partner  Signing  Names  of  All  Partners. 
—  Per  Maule,  J.,  in  Norton  v.  Seymour,  3  C. 

B.  794,  54  E.  C.  L.  794. 

In  McGregor  v.  Cleveland,  5  Wend.  (N.  Y.) 
475,  F.  C.  and  R.  C.  being  in  partnership,  F. 

C.  made  a  note  signing  it  "  F.  C.  and  R.  C," 
coupling  the  two  names  together.  This  was 
held  sufficient,  as  a  partnership  signature,  to 
bind  R.  C,  there  being  no  proof  as  to  what 
was  the  style  of  their  firm,  except  that  in  two 
instances  the  name  of  "  F.  &  R.  C."  had  been 
used. 

A,  B,  C,  and  D  were  partners,  under  the 
style  of  A,  B,  &  Co.    C  executed  a  note  signing 


the  name  of  each  of  the  firm.    It  was  held  on 

a  plea  of  non  est  factum,  filed  by  A,  B,  and  D, 
that  C  had  no  power  to  bind  them  by  such 
signature;  but  that  it  constituted  the  note, 
prima  facie,  an  individual  transaction.  Crouch 
v.  Bowman,  3  Humph.  (Tenn.)  209. 

3.  Where  No  Firm  Name  Adopted.  —  See  gen- 
erally as  to  this  point  infra,  this  title,  Rights 
and  Liabilities  of  Partners  as  to  Third  Persons 

—  Liability  of  Firm  on  Contracts  Made  by  One 
Partner — Ln  General.  See  also  generally  title 
Agency,  vol.  r,  p.  930. 

4.  Use  of  Partner's  Own  Name  to  Bind  Firm.  — 
Sage  v.  Sherman,  2  N.  Y.  417;  Ontario  Bank 
v.  Hennessey,  48  N.  Y.  545;  Graeff  v.  Hitch- 
man,  5  Watts  (Pa.)  454;  National  Bank  v.  In- 
graham,  58  Barb.  (N.  Y.)2go;  Gilroy  v.  Loftus, 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  317.  And 
see  Scott  v.  Colmesnil,  7  J.  J.  Marsh.  (Ky.)4i6; 
Farmers'  Bank  v.  Bayliss,  41  Mo.  275;  Wil- 
liams -'.  Donaghe,  r  Rand.  (Va.)  300.  See  also 
infra,  this  title,  Rights  and  Liabilities  of  Part- 
ners as  to  Third  Persons  —  Liability  of  Firm  on 
Contracts  Made  by  One  Partner. 

Negotiable  Instruments.  —  Dougal  v.  Cowles, 
5  Day  (Conn.)  511;  Caldwell  v.  Sithens.  5 
Blackf.  (Ind.)  99;  Gavin  v.  Walker,  14  Lea 
(Tenn.) 643;  Puckett  v.  Stokes,  2  Baxt.  (Tenn.) 
442. 

A  Receipt  Signed  by  One  Partner  in  His  Own 

Name  is  binding  upon  the  firm.  Byinglon  v. 
Gaff,  44  111.  510;  Brown  v.  Lawrence.  5  Conn. 
397;  Bisel  v.  Hobbs,  6  Biackf.  (Ind.)  479; 
Willet  v.  Chambers,  2  Cowp.  814;  Tomlins  v. 
Lawrence,  3  M.  &  P.  555. 

Addition  of  "  &  Co."  to  Signature  of  Own  Name. 

—  The  firm  is  bound  where  a  partner  signs  his 
own  name,  and  adds  the  suffix  "&  Co."  Drake 
v.  Elwyn,  1  Cai.  (N.  Y.)  184.  See  also  Baring 
v.  Crafts,  9  Met.  (Mass.)  38c;  Aspinwall  v. 
Williams,  I  Ohio  84. 

Grounds  were  purchased  by  one  person,  for 
which  a  promissory  note  was  given.  After- 
wards he  entered  into  partnership  with  an- 
other, and  by  consent  of  both  partners,  and  of 
the  holder  of  the  note,  the  words  "  and  com- 
pany "  were  added  to  the  signature  of  the 
maker  to  make  the  note  stand  against  the  firm. 
It  was  held  that  the  note  was  binding  on  the 
partnership.  Crurn  v.  Abbott.  2  McLean  (U. 
S.)  233. 

Presumption  as  to  Firm  Name.  —  Where  E.  and 
two  others  are  shown  to  do  business  in  part- 
nership, it  may  be  presumed,  in  an  action  on 
a  note  signed  by  E.,  with  the  name  "  E.  & 
Co.,"  that  such  was  the  firm  name.  The  bur- 
den is  on  the  defendants  to  prove  what  was  the 
name  of  the  firm,  if  different.  Drake  v.  Elwyn, 
1  Cai.  (N.  Y.)  184,  less  fully,  3  Johns.  Cas.  (N. 
Y.)  594- 
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case  the  contract  is  prima  facie  the  individual  contract  of  the  partner  signing,1 
except  where  the  other  partner  is  a  dormant  one,3  and  in  order  to  bind  the 
firm  it  must  be  shown  that  the  contract  was  a  partnership  matter,3  whereas, 
if  the  firm  name  had  been  used,  the  contract  would  prima  facie  have  been  a 
firm  obligation.4 

A  Partnership  May  Be  Bound  By  Any  Name  where  such  intention  appears.5 
Where  Partnership  Has  Several  Names.  —  Where,  as  is  sometimes  the  case,  a  firm 
has  several  names,  a  contract  made  in  any  one  of  such  names  will  be  binding.6 
The  fact  that  the  same  persons,  as  partners,  conduct  their  business  at  different 
places  under  different  names,  does  not  constitute  them  partners  in  different 
firms.  The  partners  are  the  firm,  and  they  are  bound  by  contracts  in  either 
name.7 

Where  the  Firm  Has  Beceived  the  Benefit  of  a  Contract  made  on  its  credit,  it  is  bound, 
no  matter  what  name  is  used.8 

(3)  Exception  to  Rule  —  Conveyance  of  Realty  —  in  General.  —  A  notable 
exception  to  the  general  rule  as  to  the  use  of  the  firm  name  is  found  in  the 
case  of  conveyances  of  real  property.9    Since  the  legal  title  to  real  estate  can 


Agency  of  Partner  Not  Disclosed.  —  Where  no 
firm  name  is  adopted,  but  the  partners  intend 
that  all  the  business  of  the  firm  shall  be  done 
in  the  name  of  one  partner,  transactions  by 
such  partner  on  joint  account,  and  within  the 
authority  confided  to  him,  are  binding  upon 
all,  even  if  his  agency  is  not  disclosed  to  the 
persons  with  whom  he  deals.  Getchell  v. 
Foster,  106  Mass  42. 

1.  Such  Contract  Prima  Facie  an  Individual  One. 

—  Scott  v.  Colmesnil,  7  J.  J.  Marsh.  (Ky.)  416; 
Graeff  v.  Hilchman,  5  Watts  (Pa.)  454;  Na- 
tional Bink  v.  Ingraham,  58  Barb.  (N.  Y.)  290; 
Foster  v.  Hall,  4  Humph.  (Tenn.)  346;  Manu- 
facturers, etc.,  Bank  v.  Winship,  5  Pick. 
(Mass.)  11,  16  Am.  Dec.  369;  Farmers'  Bank 
v.  Bavliss,  41  Mo.  275;  Hubbell  v.  Woolf,  15 
Ind.  204.  And  see  Buckner  v.  Lee,  8  Ga.  285; 
Staats  v.  Howlett,  4  Den.  (N.  Y.)  559. 

Where  Firm  Name  Is  the  Individual  Name  of 
One  Partner  a  note  executed  by  and  in  the  name 
of  such  partner  is  prima  facie  his  individual 
obligation.  National  Bank  v.  Ingraham,  58 
Barb.  (N.  Y.)  290. 

But  the  firm  may  be  made  liable  upon  it  by 
showing  that  in  fact  it  was  a  firm  transaction. 
Buckner  v.  Lee,  8  Ga.  286. 

2.  Unless  Partner  Is  a  Dormant  One.  —  Scott  v. 
Colmesnil,  7  J.  J.  Marsh.  (Ky.)  416;  Graeff  v. 
Hitchman,  5  Watts  (Pa.)  454. 

3.  Contract  Must  Be  Shown  to  Be  a  Partnership 
Transaction.  —  Macklin  v.  Crutcher,  6  Bush 
(Ky.)  401,  99  Am.  Dec.  680;  Farmers'  Bank  v. 
Bayliss,  41  Mo.  275;  Buckner  v.  Lee,  8  Ga. 
286.  See  also  Hubbell  v.  Woolf,  15  Ind.  204; 
Buckner  v.  Lee,  8  Ga.  285;  Staats  v.  Howlett, 
4  Den.  (N.  Y.)  559. 

Where  a  Note  Is  Executed  hy  and  in  the  Name 
of  One  Partner,  if  the  lender  did  not  know  of 
the  partnership,  or  if  the  money  was  loaned 
on  the  individual  credit  of  the  maker  of  the 
note,  the  fact  that  the  money  was  applied  to 
the  business  of  the  firm  does  not  make  it  a  firm 
debt.  National  Bank  Ingraham,  58  Barb. 
(N.  Y.)  290. 

4.  See  supra,  this  title,  Firm  Name  —  Pur- 
pose and  Use.  See  also  infra,  this  title,  Rights 
and  Liabilities  of  Partners  as  to  Third  Persons 

—  Liability  of  Firm  on  Contracts  Made  by  One 
Partner. 
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5.  Bound  hy  Any  Name  Where  Such  Is  the  In- 
tention.—  Holland  v.  Long,  57  Ga.  36;  Kins- 
man v.  Castleman,  I  T.  B.  Mon.  (Ky.)  210; 
Brown  v.  Pickard,  4  Utah  292;  Austin  v.  Wil- 
liams, 2  Ohio  61;  Moffat  v.  McKissick,  8  Baxt. 
(Tenn.)  517. 

6.  Contract  in  Any  One  of  Several  Firm  Names 
Binding. —  Hunt  v.  Semonin,  79  Ky.  270; 
Moffat  v.  McKissick,  8  Baxt.  (Tenn.)  517; 
Michael  v.  Workman,  5  W.  Va.  391.  See  also 
McGregor  v.  Cleveland,  5  Wend.  (N.  Y.)  475. 

By  Consent  or  hy  Acquiescence  in  the  Use  of  a 
Name  other  than  the  one  originally  adopted,  a 
partner  may  be  authorized  to  bind  the  firm  in 
such  manner.  Williamson  v.  Johnson,  1  B. 
&  C.  146,  8  E.  C.  L.  64;  Folk  v.  Wilson,  21  Md. 
538,  83  Am.  Dec.  599;  Palmer  v.  Stephens,  1 
Den.  (N.  Y.)  471;  Mifflin  v.  Smith,  17  S.  &  R. 
(Pa.)  165;  Mellendy  v.  New  England  Protec- 
tive Union,  36  Vt.  31. 

7.  Business  Conducted  at  Different  Places  under 
Different  Names.  —  In  re  Williams,  3  Woods  (U. 
S.)  493,  29  Fed.  Cas.  No.  17,707;  Campbell  v. 
Colorado  Coal,  etc.,  Co.,  9  Colo.  60,  Wright  v. 
Hooker,  10  N.  Y.  51;  Anderson  v.  Norton,  15 
Lea  (Tenn.)  14,  54  Am.  Rep.  400.  See  Mc- 
Duffie  v.  Bartlett,  3  Pa.  St.  317. 

8.  Where  Benefit  of  Contract  on  Firm's  Credit 
Received. —  Barcroft  v.  Havvorth,  29  Iowa  462; 
Macklin  v.  Crutcher,  6  Bush  (Ky.)  401,  99  Am. 
Dec.  680;  Bacon  v.  Hutchings.  5  Bush  (Ky.) 
595;  Morse  v.  Richmond,  97  111.  303;  Farmers' 
Bank  v.  Bayliss,  41  Mo.  274;  Miner  v.  Downer, 
20  Vt.  466;  Weaver  v.  Tapscott,  9  Leigh  (Va.) 
424;  Gage  v.  Rollins,  10  Met.  (Mass.)  348. 

It  Is  Bound  hy  a  Contract  Made  in  the  Name  of 
One  Partner,  if  the  credit  was  extended  to  the 
firm,  and  not  solely  to  such  partner.  Van 
Reimsdyk  v.  Kane,  I  Gall.  (U.  S.)  630,  28  Fed. 
Cas.  No.  16,872. 

Signature  of  Partner's  Name  with  Addition  of 
"As  Trustee." — The  firm  is  bound  where  the 
partner  signs  his  own  name,  with  the  addition 
of  "  as  trustee,"  to  an  authorized  contract- 
Morse  v.  Richmond,  97  III.  303. 

9.  Conveyance  of  Realty  an  Exception  to  Gen- 
eral Rule  as  to  Use  of  Firm  Name.  —  Gille  v. 
Hunt,  35  Minn.  357;  Tidd  v.  Rines,  26  Minn. 
201;  McWhorter  v.  McMahan,  Clarke  (N.  Y.) 
400;  Patterson  v.  Brewster,  4  Edw.  (N.  Y.)  352; 
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be  held  only  by  a  person  or  a  corporate  entity,  which  is  deemed  such  in  law, 
a  partnership,  as  such,  cannot  take  and  hold  such  legal  title,1  nor  can  a  part- 
nership transfer  the  title  to  real  property  by  the  name  of  the  firm.8 

Effect  of  Using  Firm  Name  Containing  Names  of  Partners  in  Such  Conveyance.  —  Where 
the  firm  name  is  inserted  as  grantee  or  mortgagee  and  such  name  contains  the 
name  or  names  of  one  or  more  of  the  partners,  there  would  seem  to  be  no 
reason  why  the  title  should  not  thereby  vest  in  the  partners  who  are  so 
named,  or  why  the  mortgage  should  not  be  regarded  as  being  to  such  part- 
ners, and  the  authorities  are  to  the  effect  that  this  is  the  case.3  Of  course 
the  title  is  held  by  such  partner  or  partners  for  the  benefit  of  all  the  partners.4 

3.  What  Name  May  Be  Adopted  —  a.  In  Absence  of  Statute.  —  It  may 
be  stated  generally  that  in  the  absence  of  restraining  statutes  any  name  may 
be  adopted  as  that  of  the  firm,5  such  name  being  wholly  a  matter  of  conven- 
tion;6 and  it  may  be  purely  fanciful.7  It  may  be  one  in  form  appropriate 
for  a  corporation.8  It  may  contain  some  or  all  of  the  names  of  the  actual 
partners,  or  it  need  not  contain  any;9  or  it  may  even  contain  names  of  per- 
sons who  are  not  partners,10  and  it  may  include  the  name  of  a  person  who  is 
dead.11  A  partnership  may  carry  on  business  in  the  name  of  one  partner 
used  as  a  firm  name,12  and  may  sue  in  the  names  of  all  the  partners  on  a 


Kelley  v.  Bourne,  15  Oregon  476;  Willey  v. 
Carter,  4  La.  Ann.  56:  Lee  v.  Ferguson,  5  La. 
Ann.  532;  Davis  v.  Christian,  15  Gratt.  (Va.) 
11;  Stambaugh  v.  Smith,  23  Ohio  St.  584. 

1.  Firm  Cannot  Hold  Legal  Title  to  Realty.  — 
Sec  infra,  this  title.  Partnership  Property  — 
How  Title  Is  Held —  General  Pule  as  to  Legal 
Title  to  Realty. 

Deed  to  Firm  Latent  Ambiguity  and  Not  Void. 
—  See  the  title  Deeds,  vol.  9,  p  134,  note. 

Conveyance  to  Partnership  Passes  Equitable  Title 
and  Valid  as  Contract  to  Convey.  —  Kelley  v. 
Bourne,  15  Oregon  476.  See  also  New  Vienna 
Bank  v.  Johnson,  47  Ohio  St.  306. 

2.  Cannot  Transfer  Realty  in  Firm  Name.  — 
Stambaugh  v.  Smith,  23  Ohio  St.  584.  And 
see  Espy  v.  Comer,  76  Ala.  501;  Willey  v. 
Carter,  4  La.  Ann.  56. 

Effect  of  Sale  Executed  by  Part  Only.  —  A  sale 
of  real  estate  of  a  commercial  firm  must  be 
executed  by  all  the  partners.  If  signed  but 
by  two,  il  conveys  only  their  interest.  Willey 
v.  Carter,  4  La.  Ann.  56. 

But  this  rule  does  not  apply  where  recovery 
of  the  property  is  sought  by  a  partner  who  has 
signed  and  received  the  whole  price  for  the 
firm,  or  by  his  heirs.  Lee  v.  Ferguson,  5  La. 
Ann.  532. 

Power  to  Convey  May  Be  Conferred  on  Firm.  — 

As  holding  that  the  power  to  execute  a  con- 
veyance of  land  may  be  conferred  on  a  firm, 
see  McCulloch  County  Land,  etc.,  Co.  v.  White- 
fort,  21  Tex.  Civ.  App.  314. 

A  Contract  to  Convey  Lands  Belonging  to  a  Firm, 
Signed  with  the  Firm  Name  by  one  partner, 
under  a  verbal  authority  from  the  other  part- 
ner, is  binding  on  both.  Lawrence  v.  Taylor, 
5  Hill  (N.  Y.)  107.  See  also  the  title  Agency, 
vol.  1,  p.  1007. 

3.  Where  Partnership  Name  Contains  Names  of 
Some  Partners.  —  Cole  v.  Mette,  65  Ark.  503,  67 
Am.  St.  Rep.  945;  Woodward  v.  McAdam.  101 
Cal.  438;  Bernstein  v.  Hobelman,  70  Md.  29; 
Gille  v.  Hunt,  35  Minn.  357;  Menage  v.  Burke, 
43  Minn.  211,  19  Am.  St.  Rep.  235;  Schumpert 
v.  Dillard,  55  Miss.  348.  See  also  Sherry  v. 
Gilmore,  58  Wis.  332,  and  the  title  Deeds,  vol. 
9,  p.  134,  note. 


So 


4.  The  Conveyance  Inures  to  the  Benefit  of  All 

the  Members,  and  all  may  join  in  suit  to  enforce 
il.  Schumpert  v.  Dillard,  55  Miss.  348.  See 
also  Chicago  Lumber  Co.  o.  Ashuorth,  26  Kan. 
214.  And  see  the  title  Deeds,  as  cited  in  the 
preceding  note. 

5.  Any  Name  May  Be  Adopted  in  Absence  of 
Restraining  Statutes.  —  Maugham  v.  Sharpe,  17 
C.  B.  N.  S.  462,  112  E.  C.  L.  462;  Carico  v. 
Moore,  4  Ind.  App.  20;  Holbrook  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  25  Minn.  229;  Manhattan 
Brass,  etc.,  Co.  v.  Sears  45  N.  Y.  797,  6  Am. 
Rep.  177;  Crawford  v.  Collins,  45  Barb.  (N. 
Y.)  269;  Nichols  v.  White,  41  Hun  (N.  Y.)  152; 
Kelley  v.  Bourne.  15  Oregon  476. 

6.  Name  Merely  Matter  of  Convention.  — 
Edgerton  v.  Preston,  15  111.  App.  23. 

7.  Fanciful  Names. —  Laufertv  v.  Wheeler,  11 
Daly  (N.  Y.)  194;  Gay  v.  Seibold,  97  N.  Y.  472. 

8.  Name  Appropriate  for  Corporation.  —  Carico 
v.  Moore,  4  Ind.  App.  20,  citing  Holbrook  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  25  Minn.  229;  Craw- 
ford v.  Collins,  45  Barb.  (N.  Y.)  269. 

9.  May  or  May  Not  Contain  Names  of  Actual 
Partners.  —  Shain  v.  Du  Jardin,  (Cal.  1894)  38 
Pac.  Rep.  529;  Crawford  v.  Collins,  45  Barb. 
(N.  Y.)  269,  30  How.  Pr.  (N.  Y.)  398. 

10.  Name  of  Individual  Not  Interested. — Manu- 
facturers, etc  ,  Bank  v.  W'nship,  5  Pick. (Mass.) 
11,  16  Am.  Dec.  369;  Winship  v.  U.  S.  Bank, 
5  Pet.  (U  S.)  529. 

Where  the  copartners  agree  that  the  business 
shall  be  carried  on  by  and  in  the  name  of  an 
individual  not  himself  interested,  his  name  is 
the  copartnership  name,  and  is  binding  upon 
the  firm  when  used  in  its  business.  Roch- 
ester Bank  v.  Monteath,  1  Den.  (N.  Y.)  402, 
43  Am   Dec.  681. 

11.  Names  of  Deceased  Persons. — Oppenheimer 
v.  Clemmons,  iS  Fed.  Rep.  887. 

12.  Name  of  One  Partner  Used  as  Firm  Name. — 
Kirk  v.  Blurton,  9  M.  &  W.  284;  Winship  v. 
U.  S.  Bank,  5  Pet.  (U.  S.)  529;  Rochester 
Bank  v.  Monteath,  1  Den.  (N.  Y.)  402,  43  Am. 
Dec.  681;  Wright  v.  Hooker,  10  N.  Y.  51;  Pal- 
mer v.  Stephens,  1  Den.  (N.  Y.)47i;  Manu- 
facturers, etc..  Bank  v.  Winship,  5  Pick. (Mass.) 
II,  16  Am.  Dec.  369;  Oliphant  v.  Mathews,  16 
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contract  made  in  the  name  of  such  one  alone.1  Partners  may  bind  them- 
selves by  different  partnership  names  in  their  different  places  of  business.* 

b.  Statutory  Provisions  —  ( i)  In  General.  —  In  some  states  the  matter 
of  firm  names  is  regulated  by  statutory  provisions.3 

The  Object  of  These  Statutory  Regulations  is  the  prevention  of  fraud  upon  persons 
dealing  with  the  firm,  and  such  statutes  should  not  be  extended  further  than 
necessary  for  this  purpose.*  They  are  not  intended  to  prevent  the  giving  of 
credit  nor  to  furnish  the  debtor  of  an  offending  firm  with  a  defense.5 

(2)  Representative  Provisions  — -Name  of  Former  Partner.  —  In  some  states  there 
are  statutory  prohibitions  of  the  use  in  a  firm  name  of  the  name  of  a  former 
partner  without  his  consent.6 


Barb.  (N.  Y.)  60S;  Williams  v.  Gillies,  75  N. 
Y.  197,  reversing  13  Hun  (N.  Y.)  422;  Martin 
v.  Johnson,  8  Daly  (N.  Y.)  541. 

Contracts  made  in  his  own  name  by  the 
partner  whose  name  is  so  used  will  be  recover- 
able against  the  firm  upon  proof  that  such 
contract  was  made  in  behalf  of  the  firm  or  on 
its  credit;  prima  facie  il  will  be  an  individual 
obligation.  See  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4.  p.  180.  See 
also  Macklin  v.  Crutcher,  6  Bush  (Ky.)  401,  99 
Am.  Dec.  680;  Mechanics,  etc.,  Bank  v.  Dakin, 
24  Wend.  (N.  Y.)4ii;  Wright  v.  Hooker,  10  N. 
Y.  51;  Palmer  <\  Stephens,  1  Den.  (N.  Y.)  471. 

1.  May  Sue  in  Name  of  All  on  Contract.  —  Mar- 
tin v.  Johnson,  8  Daly  (M.  Y  )  5.11 

2.  May  Use  Different  Names  in  Different  Places 
of  Business. —  Wiight  v.  Hooker,  10  N.  Y.  51. 
Se2  also  Campbell  v.  Colorado  Coal,  etc.,  Co., 
9  Colo.  60;  Ballin  v.  Ferst,  55  Ga.  546;  Sneed 
v.  Kelly,  3  Dana  (Ky.)  53S;  Hunt  Semonin, 
79  Ky.  270;  liuckner  v.  Calcote,  28  Miss.  432; 
Moffat  v.  McKissick,  8  Baxl.  (Tenn.)  517;  An- 
derson v.  Norton,  15  Lea  (Tenn.)  14,  54  Am. 
Rep.  400:  Messner  v.  Lewis,  20  Tex.  221; 
Michael      Workman,  5  VV.  Va.  391. 

3.  See  Yale  v.  Taylor  Mfg.  Co.,  63  Miss.  59S; 
Loeb  v.  Morton,  63  Miss.  280;  Quin  v.  Myles, 
59  Miss.  375;  and  the  statutes  of  the  various 
states. 

4.  Object  Is  to  Prevent  Fraud  upon  Persons  Deal- 
ing with  Firm. —  Wood  v.  Erie  R.  Co.,  72  N. 
Y.  196,  28  Am.  Rep.  125;  Thompson  v.  Gray, 
11  Daly  (N.  Y.)  183;  Gav  v.  Seibold,  97  N.  Y. 
472,  49  Am.  Rep.  533;  Kennedy  v.  Budd.  5  N. 
Y.  App.  Div.  140;  Ryan  v.  Hardy,  26  Hun  (N. 
Y.)  176;  Zimmerman  v.  Erhard,  83  N.  Y.  74, 
38  Am.  Rep.  396;  Sparrow  v.  Kohn,  109  Pa. 
St.  359,  58  Am.  Rep.  726.  But  compare  Lane 
v.  Arnold,  (C.  PI.  Gen.  T.)  13  Abb.  N.  Cas. 
(M.  Y.)  73. 

5.  Not  Intended  to  Prevent  Giving  of  Credit  nor 
to  Furnish  Debtors  with  Defense.  —  Kent  v.  Mo- 
jonier,  36  La.  Ann.  259;  Wolfe  v.  Joubert,  45 
La.  Ann.  1100;  Wood  v.  Erie  R.  Co.,  72  N.  Y. 
196,  28  Am.  Rep.  125;  Kennedy  v.  Budd,  5  N. 
Y.  App.  Div.  140;  Stoddart  v.  Key,  (Supm.  Ct.) 
62  How.  Pr.  (N.  Y.)  137;  Gay  v.  Seibold,  97  N. 
Y.  472,  49  Am.  Rep.  533.  See  also  Crawford 
v.  Collins.  45  Barb.  (N.  Y.)  269;  Wright  v. 
Hooker,  10  N.  Y.  51;  People  v.  Utica  Ins.  Co,, 
15  Johns.  (N.  Y.)  358,  8  Am.  Dec.  243;  Holmes 
v.  Carlev,  31  M.  Y.  289;  Stoddart  v.  Key, 
(Supm.  Ct.)  62  How.  Pr.  (N.  Y.)  137. 

Ac  to  a  Holding  that  a  Violation  of  the  Statute 
as  to  False  Partnership  Names  Is  a  Defense  to  an 
action  for  the  price  of  goods  sold  by  the  plain- 
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tiff  under  such  name,  see  O'Toole  v.  Garvin, 
1  Hun  (N.  Y.)  92. 

No  Violation  of  Statute  Where  No  Intention  to 
Impose  on  Public  by  Obtaining  Undue  Credit.  — 

See  Zimmerman  v.  Erhard,  83  N.  Y.  74,  38 
Am.  Rep.  396. 

6.  Use  of  Former  Partner's  Name  Without  His 
Consent.  —  Rogers  v.  Taintor,  97  Mass.  291; 
Sohier  v.  Johnson,  111  Mass.  238;  Bowman  v. 
Floyd,  3  Allen  (Mass.)  76,  80  Am.  Dec.  55; 
McGowan  Brothers  Pump,  etc.,  Co.  v.  Mc- 
Gowan,  22  Ohio  St.  370. 

A  Former  Partner  Is  Entitled  to  an  Injunction 
to  prevent  the  use  of  his  name,  and  to  com- 
pensation for  any  loss  suffered,  but  not  to  an 
account  of  the  profits  made  from  the  un- 
authorized use  of  his  name.  Lawrence  v. 
H  ull,  169  Mass.  250. 

What  Constitutes  Consent.  —  The  fact  that  an 
order  for  goods  is  sent  by  the  plaintiff  to  a 
firm,  addressed  by  the  name  under  which  it  is 
doing  business,  does  not  amount  to  the  consent 
required  by  Pub.  Stat.  Mass.,  c.  76,  §  6.  Lodge 
v.  Weld,  139  Mass.  499. 

Authority  to  a  Partner  to  Use  the  Firm  Name 
After  Dissolution  Need  Not  Be  in  Writing,  and,  it 
seems,  may  be  inferred  from  acts  of  the  par- 
ties.   Easter  v.  Farmers'  Nat  Bank,  57  111.  215. 

Right  of  Successors  to  Use  Name  with  Permission 
of  Legal  Representative. —  Under  Laws  N.  Y. 
1880,  c.  561  (see  now  Laws  N.  Y.  1897,  c.  420, 
Gen.  Laws  N.  Y.  1901,  c.  5r,  art.  2,  £  3).  it  was 
held  that  the  successors  might,  with  the  per- 
mission of  the  legal  representatives  of  a  de- 
ceased partner,  use  his  name  wilh  the  addition 
of  "  &  Co."  as  their  copartnership  name  in 
continuing  his  business.  Arnstaedt  v.  Blu- 
menfeld,  13  Daly  (N.  Y.)  354,  citing  Zimmer- 
man v.  Erhard,  83  N.  Y.  74,  38  Am.  Rep.  396, 
and  distinguishing  Lunt  v.  Lunt,  (Brooklyn 
City  Ct.  Gen.  T.)  8  Abb.  N  Cas.  (N.  Y.)  76, 
and  Lane  v.  Arnold,  (C.  PI  Gen.  T.)  13  Abb. 
N.  Cas.  (N.  Y.)  73.  See  also  Fenn  v.  Bolles, 
7  Abh.  Pr.  (N.  V.)  202. 

Child  of  Deceased  Partner  Held  Not  a  "Legal 
Representative."  ■ —  See  "Lodge  v.  Weld,  139 
Mass,  499,  construing  Pub.  Stat.  Mass.,  c.  76, 
§  6  (set  out  under  Legal  Representatives, 
etc.,  vol.  18,  p.  817,  note  paragraph  Children). 

If  a  Member  of  a  Firm  Is  Appointed  Executor 
of  a  Deceased  Partner,  his  consent,  in  his  per- 
sonal capacity,  that  the  name  of  the  deceased 
partner  may  be  used  by  the  successors  in  busi- 
ness of  the  firm  is  not  sufficient.  Lodge  v. 
Weld,  T39  Mass.  499 

The  Right  to  Describe  a  Firm  as  "  Successors  to  " 
a  Dissolved  Firm  does  not  pass  upon  a  sale  by 
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Name  of  One  Not  Partner.  —  Another  usual  provision  is  to  the  effect  that  the 
name  of  any  one  not  a  partner  shall  not  be  used.1 

Use  of  "&  Co."  to  Represent  Actual  Partner. — The  use  of  the  suffix  "&  Co.," 
unless  standing  for  an  actual  partner  who  is  not  otherwise  named,  is  also 
sometimes  prohibited.58 

Name  Appropriate  to  Corporation.  —  So  the  use  as  a  firm  name  of  a  name  appro- 
priate to  a  corporation  is  sometimes  forbidden.3 

4.  Displaying  Name  of  Principal  or  Partner.  —  In  at  least  one  jurisdiction  it 
is  provided  that  any  person  doing  business  with  the  addition  of  the  words 
"Agent  "  or  "&  Co."  or  other  like  words  shall  have  the  name  of  his  principal 
or  partner  conspicuously  placed  on  a  sign  at  his  place  of  business;4  and  it  is 
further  provided  that  where  such  person  fails  to  display  such  name  or  where 
any  person  carries  on  business  in  his  own  name  without  such  addition,  all 
goods,  etc.,  used  or  accruing  in  such  business  shall,  as  to  his  creditors,  be 
deemed  to  be  his  individual  property.5 

5.  Filing  and  Publishing  Certificate  —  Filing  Certificate.  —  In  some  statutes  it 
is  provided  that  firms  doing  business  under  a  fictitious  name  or  a  name  not 
showing  the  names  of  the  partners  shall  make  and  file  with  a  designated 


one  partner  to  the  other  of  all  "  his  right,  title, 
estate,  and  interest  in  and  to  the  assets  of  said 
firm  *  *  *  of  any  and  every  nature,  kind, 
and  description,"  including  an  unexpired  lease 
of  (he  premises  occupied  by  the  firm,  and  such 
a  method  of  description  may  be  enjoined. 
Rlumenthal  v.  Strauss,  (Supm.  Ct.  Gen.  T.)  23 
Abb.  N.  Cas.  (N.  Y.)  339,  53  Hun  (N.  Y.)  501, 
citing  Morgan  v.  Schuyler,  79  N.  Y.  490,  35 
Am.'  Rep.  543- 

Upon  the  Purchase  of  One  Copartner' s  Interest, 
Including  Good  Will,  a  clause  in  the  contract 
of  purchase  providing  that  the  firm  name  of 
D.  &  B.  should  not  be  used  by  any  of  the 
partners  without  consent  by  the  others  was 
h:ld  not  to  prohibit  the  designation  of  himself 
and  his  subsequent  associates  in  business  by 
the  purchasing  partner  as  "  successors  to  "  D. 
&  B.  Brown  v.  Dennison,  15  N.  Y.  App. 
Div.  525. 

Effect  of  Consent  Construed.  —  In  Lodge  v. 
Weld,  139  Mass.  499,  the  consent  of  a  partner, 
upon  retiring  from  a  firm,  that  the  remaining 
partners  should  have  the  right  to  use  the  same 
name  *'  under  which  to  trade  in  future  "  was 
held  not  to  authorize  a  person  who  afterwards 
became  a  member  of  the  firm  to  use  the  name 
on  becoming  the  sole  member. 

1.  Use  of  Name  of  One  Not  Partner  Prohibited. 
—  Wolfe  v.  Joubert,  45  La.  Ann.  1100;  O'Toole 
v.  Garvin,  1  Hun  (N.  Y.)  92;  Swords  v.  Owen, 
(N.  Y.  Super.  Ct.  Gen.  T.)  43  How.  Pr.  (N.  Y.) 
176;  Kennedy  v.  Budd,  5  N.  Y.  App.  Div.  140; 
Zimmerman  v.  Erhard,  83  N.  Y.  74,  38  Am. 
Rep.  396;  Lunt  v.  Lunt,  (Brooklyn  City  Ct. 
Gen.  T  )  8  Abb.  N.  Cas.  (N.  Y.)  76:  Wood  v. 
Erie  R.  Co.,  72  N.  Y.  196;  Gay  v.  Seibold,  97 
N.  Y.  472,  49  Am.  Rep.  533;  Bull's  Head  Bank 
v.  McFeeters,  41  N.  Y.  Super.  Ct.  215:  Hege- 
man  v.  Hegeman,  8  Daly  (N.  Y.)  r;  Lane  v. 
Arnold,  11  Daly  (N.  Y.)  293;  Sparrow  v.  Kohn, 
109  Pa.  St.  359,  58  Am.  Rep.  726. 

One  who  is  liable  as  a  partner  to  third  per- 
sons, though  not  really  a  partner  as  to  the  firm, 
is  a  partner  wilhin  the  meaning  of  the  statute. 
Greenwood  v.  Brink,  1  Hun  (N.  Y.)  227;  Ryan 
v.  Hardy,  26  Hun  (N.  Y.)  176. 

2.  Use  of  Suffix  "  &  Co."  when  Not  Representing 


Actual  Partner.  —  Bofenschen's  Succession,  29 
La.  Ann.  711;  Ferguson  v.  King,  5  La.  Ann. 
642;  Cahn  v.  Gottschalk,  14  Daly  (N.  Y.)  542; 
Ross  v.  Wigg,  34  Hun  (N.  Y.)  192;  Rosenheim 
v.  Rosenfield,  59  Hun  (N.  Y.)  625,  13  N.  Y. 
Supp.  720;  Western  Transp.,  etc.,  Co.  v.  Kil- 
dei house,  87  N.  Y.  430;  Lorillard  v.  Clyde,  86 
N.  Y.  384;  Ormes  v.  Dauchy,  82  N.  Y.  443.  37 
Am.  Rep.  583 ;  Ellison  v.  Smoller,  (Marine  Ct. 
Tr.  T.)  1  City  Ct.  (N.  Y.)  484;  King  v.  Parks, 
19  Johns.  (N.  Y.)  375;  Kennedy  v.  Budd,  5  N. 
Y.  App.  Div.  140;  National  Bank  v.  Cringan, 
91  Va.  347.  And  see  the  cases  cited  in  the 
next  preceding  note. 

What  Constitutes  Violation  of  Such  Act.  —  A 
violation  of  the  statute  may  not  be  predicted 
of  any  transaction  in  which  the  false  designa- 
tion was  not  used:  nor  upon  a  bond  in  favor 
of  a  firm  using  "  &  Co.,"  where  the  bond,  al- 
though containing  the  "  &  Co.,"  also  contains 
all  the  names  of  the  partners  and  the  real  facts 
are  known  to  all  the  obligors.  Gay  t.  Seibold, 
97  N.  Y.  472,  49  Am.  Rep.  533. 

Exception  in  Case  of  Foreign  Firms.  —  The  pro- 
visions just  noted  as  to  using  names  of  parties 
not  interested,  or  the  suffix  "  &  Co.,"  save  to 
represent  actual  parties,  does  not  apply  to  for- 
eign firms,  and  such  firms  may  use  I  heir  ac- 
customed firm  name  and  slyle  in  states  having 
such  provision.  Bofenschen's  Succession,  29 
La.  Ann.  711;  Cahn  v.  Gottschalk,  14  Daly  (N. 
Y.)  542;  Ross  v.  Wigg,  34  Hun  (N.  Y.)  192; 
Ellison  v.  Smoller,  (Marine  Ct.  Tr.  T.)  1  City 
Ct.  (N.  Y.)  484;  King  v.  Parks,  19  Johns.  (N. 
Y.)  375:  Swords  v.  Owen,  (N.  Y.  Super.  Ct. 
Gen.  T.)  43  How.  Pr.  (N.  Y.)  176. 

3.  Name  Appropriate  to  Corporation.  —  See 
Hazelton  Boiler  Co.  v.  Hazelton  Tripod  Boiler 
Co.,  142  111.  494. 

As  to  use  of  such  name  in  the  absence  of 
prohibition,  see  supra,  this  section,  In  Absence 
of  Statute. 

4.  Duty  to  Display  Name  of  Principal  or  Partner 

on  Business  Sign.  —  Evans  v.  Henley,  66  Miss. 
148;  Bates  v.  Nuckols,  (Miss.  1891)  11  So.  Rep. 

109. 

5.  Effect  of  Failure  to  Comply  with  Provision. — 

Evans  v.  Henley,  66  Miss.  14S. 

Volume  XXII. 


Firm  Name. 


PARTNERSHIP. 


Right  to  Trade  Name. 


officer  a  certificate  stating  the  names  and  residences  of  all  the  partners  con- 
stituting the  firm,1  and  that  in  case  of  a  change  in  the  firm  name  a  new  cer- 
tificate shall  be  filed,  and  that  until  this  is  done,  partners  in  the  old  firm  shall 
be  held  to  be  liable  for  all  obligations  as  actual  members  of  the  new  firm.3 
Such  certificate  must  be  signed  and  acknowledged  by  the  partners  before 
filing.3 

Publication  of  such  certificate  is  also  sometimes  required.4 
The  Object  of  Such  Provisions  is  that  public  notice  shall  be  given  and  a  public 
record  made  of  the  undisclosed  members,  with  such  definiteness  that  those 
dealing  with  such  partnerships  may  know  with  whom  they  are  dealing.5 

6.  Right  to  Trade  Name  —  in  General.  —  In  accordance  with  the  general  law 
of  ownership,  it  may  be  stated  as  a  general  rule  that  where  a  particular  name 
under  which  a  business  is  carried  on  by  any  person,  firm,  or  company  has 
become  associated  with  and  appropriated  to  that  business,  no  other  person 
may  carry  on  a  like  business  under  the  same  name,  or  a  name  only  colorably 
different  therefrom,  in  a  manner  calculated  to  deceive  customers  by  leading 
them  to  believe  that  they  are  dealing  with  such  person,  firm,  or  company.6 


1.  Duty  to  File  Certificate  Containing  Names 
and  Residences  of  Partners  —  California. — Meads 
v.  Lasar,  92  Cal.  221;  Matter  of  Dennery,  89 
Cal.  101;  Lee  v.  Orr,  70  Cal.  398;  Byers  v. 
Bourret,  64  Cal.  73;  Fabian  v.  Callahan,  56 
Cal.  159;  Pendleton  v.  Cline,  85  Cal.  142; 
Phillips  v.  Goldtree,  74  Cal.  151. 

Michigan.  — Wright  v.  Weimeister,  87  Mich. 
594- 

Montana.  —  Guiterman  v.  Wishon,  21  Mont. 
458. 

Nebraska.  —  Milligan  v.  Butcher,  23  Neb. 
6S3;  Shriver  v.  McCloud,  20  Neb.  474. 

New  York.  —  Lunt  v.  Lunt,  (Brooklyn  Citv 
Ct.  Gen.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  76:  Gay  v. 
Seibold,  97  N.  V.  476,  49  Am.  Rep.  533. 

Ohio.  —  Calvert  v.  Newberger,  11  Ohio  Cir. 
Dec.  184,  20  Ohio  Cir.  Ct.  353;  Kinsey  v.  Ohio 
Southern  R.  Co.,  3  Ohio  Dec.  249;  Cobble  v. 
Farmers'  Bank,  63  Ohio  St.  528;  Clark  v.  Doe, 
8  Ohio  Dec.  685,  7  Ohio  N.  P.  613. 

Oklahoma.  —  Swope  v.  Burnham,  6  Okla.  736. 

Such  Statutes,  Being  in  Nature  of  Penalty,  Not 
to  Be  Strictly  Construed  Against  Partnership.  — 
Cochran  v.  Hirsch,  6  Ohio  Dec.  41,  4  Ohio  N. 
P.  34- 

The  Oklahoma  Statute  Is  Not  Applicable  to  a 
Nonresident  Mercantile  Partnership  transacting 
its  business  in  Oklahoma  from  an  outside  lo- 
cation and  having  no  place  of  business  in  the 
territory.    Swope  v.  Burnham,  6  Okla.  736. 

No  Application  to  Torts. —  Civ.  Code  Cal., 
§  2468,  forbidding  the  maintenance  of  actions 
by  partners  who  have  failed  to  file  the  cer- 
tificate required  by  that  section,  does  not  apply 
to  actions  for  torts.  Ralph  v.  Lockwood,  61 
Cal.  155. 

Ohio  Statute  Has  No  Retrospective  Operation.  — 

New  Carlisle  Bank  v.  Brown,  5  Ohio  Cir.  Dec. 
94,  ir  Ohio  Cir.  Ct.  77. 

Certificates  Are  to  Be  Filed  with  the  Clerk  of 
the  District  Court  of  the  county  in  which  the 
firm's  principal  place  of  business  is  situated. 
Swope  v.  Burnham,  6  Okla.  736;  Guiterman  v. 
Wishon,  21  Mont.  458;  Goldtree  v.  Swinford, 
74  Cal.  586. 

Filing  with  Clerk  of  Court  of  Common  Pleas,  — 
Doob  v.  Lovell  Mfg.  Co.,  4  Ohio  Dec.  189,  3 
Ohio  N.  P.  169. 

California  Statute  Does  Not  Prevent  Assignment 
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of  Partnership  Claim.  —  Cheney  v.  Newberry, 
67  Cal.  126. 

California  Statute  Does  Not  Preclude  Assignee 
from  Suing.  —  Wing  Ho  v.  Baldwin,  70  Cal. 
194;  Gray  v.  Wells,  118  Cal.  11. 

Firm  Names  Held  Not  to  Be  Fictitious  within 
Meaning  of  Statute.  —  The  name  of  "  Hirsch 
Brothers  "  has  been  held  sufficiently  to  desig- 
nate the  persons  constituting  the  partnership. 
Cochran  v.  Hirsch,  6  Ohio  Dec.  41. 

A  firm  name  composed  of  the  surnames  of 
all  the  partners  is  a  designation  "  showing  the 
names  of  the  persons  interested  as  partners," 
and  not  a  "  fictitious  name,"  under  the  Cali- 
fornia statute.  Pendleton  v.  Cline,  85  Cal. 
142;  Carlock  v.  Cagnacci,  88  Cal.  600;  McLean 
v.  Crow,  88  Cal.  644.  And  see  to  the  same 
effect  Kinsey  v.  Ohio  Southern  R.  Co.,  3  Ohio 
Dec.  249;  Guiterman  v.  Wishon,  21  Mont.  458. 

Certificates  Giving  Partner's  Initials  Sufficient. 
—  Meads  v.  Lasar,  92  Cal.  221.  And  see  the 
title  Name,  vol.  21,  p.  308. 

2.  Old  Members  Liable  in  Case  of  Change  in 
Name  until  New  Certificate  Filed.  —  Wright  v. 
Weimeister,  87  Mich.  594;  Howland  v.  Roost- 
velt,  (Supm.  Ct.  Spec.  T.)  5  N.  Y.  Supp.  75. 
See  also  Cobble  v.  Farmers'  Bank,  63  Ohio 
St.  528. 

3.  Signature  and  Acknowledgment.  —  Goldtree 
v.  Swinford,  74  Cal.  586. 

No  Particular  Form  of  Acknowledgment  Re- 
quired under  Civ.  Code  Cal.,  §  2468.  —  Fabian  v. 
Callahan,  56  Cal.  159. 

Signature  and  Acknowledgment  by  Attorney  in 
Fact  Held  Sufficient.  —  Goldtree  t>.  Swinford,  74 
Cal.  586. 

4.  Publication  of  Certificate  Necessary.  —  Meads 
v.  Lasar,  92  Cal.  221;  Cheney  v.  Newberry,  67 
Cal.  126;  Wing  Ho  v.  Baldwin,  70  Cal.  194; 
Byers  v.  Bourret,  64  Cal.  73. 

Sufficiency  of  Publication.  —  See  Meads  v. 
Lasar,  92  Cal.  221.  And  see  the  title  Publi- 
cation. 

5.  Object  of  Provisions.  —  Meads  v.  Lasar,  92 
Cal.  221. 

6.  No  Other  Person  May  Carry  On  Business 
under  Same  Name.  —  Adams  v.  Brown,  16  Ohio 
St.  75.    See  further  the  title  Trademarks. 

The  Successor  to  the  Business  of  a  Firm  has  the 
exclusive  right  to  continue  the  use  of  its  trade 
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Transfer  of  Eight.  —  Such  exclusive  right  to  use  the  firm  name  may  be 
transferred.1 

Right  to  Continued  Use  of  Firm  Name.  —  In  some  jurisdictions  express  provisions 
are  made  by  statute  for  the  continued  use  of  a  firm  name  by  continuing  or 
surviving  partners,  notwithstanding  changes  in  the  firm,2  upon  filing  and 
publishing  a  certificate  stating  the  names  and  residences  of  the  members  of 
the  new  firm.3 

VI.  Firm  Capital  —  1.  Definition  and  Nature.  —  The  capital  of  a  partner- 
ship may  be  defined  as  the  aggregate  of  the  sums  contributed  by  the  mem- 
bers thereof,  for  the  purpose  of  carrying  on  the  partnership  business,  and 
intended  to  be  risked  by  them  in  such  business.4 

"Partnership  Capital"  and  "Partnership  Property"  Distinguished.  — Though  partner- 
ship capital  belongs,  of  course,  to  the  firm,  or  to  all  the  partners  jointly,  and 
is  therefore  partnership  property,5  yet  the  two  terms  "  partnership  capital  " 
and  "  partnership  property  "  are  not  synonymous,  and  it  is  important  to  dis- 
tinguish between  them.  Partnership  property  includes  everything  belonging 
to  the  firm,  and  its  amount  may  vary  from  day  to  day.  while  the  partnership 
capital  is  a  sum  fixed  by  the  agreement  of  the  partners,  and  does  not  vary, 
though,  of  course,  it  may  be  impaired  by  losses.  The  capital  of  each  partner 
is  not  necessarily  the  same  as  such  partner's  share  of  the  firm  assets,  for  this 
share  may  be  either  greater  or  less  than  his  capital,  according  to  whether  the 


name  and  sign  (as  "  Established  1780").  Haz- 
ard v.  Caswell,  (Supm.  Ct.  Spec.  T.)  57  How. 
Pr.  (N.  Y.)  1. 

Purchaser  of  Property  Docs  Not  Thereby  Acquire 
Right  to  Use  Firm  Name.  —  Reeves  v.  Denicke, 
(N.  Y.  Super.  Ct.  Spec.  T.)  12  Abb.  Pr.  N.  S. 
(N.  Y.)  92;  Blumenthal  v.  Strauss,  53  Hun  (N. 
Y.)  501;  Howland  v.  Roosevelt,  (Supm.  Ct. 
Spec.  T.)  5  N.  Y.  Supp.  75. 

Right  to  Use  Does  Not  Pass  with  Good  Will. 

—  Fite  v.  Dorman,  (Tenn.  1900)  57  S.  W.  Rep. 
129. 

A  sale  by  a  partner  to  his  copartner  of  all 
"  his  aforesaid  right,  title,  and  interest  in  and 
to  the  business,  stock,  fixtures,  *  *  *  and 
good  will  and  other  property  and  assets  what- 
soever of  and  belonging  to  the  said  firm  "  was 
held  fairly  to  imply  the  right  to  continue  the 
use  of  the  name  of  such  retiring  partner  in  the 
business  of  the  successor  firm.  Caswell  v. 
Hazard,  50  Hun  (N.  Y.)  230,  citing  Laihrop 
Lathrop,  (N.  Y.  Super.  Ct.  Spec.  T.)  47  How. 
Pr.  (N.  Y.)  532,  and  distinguishing  Morgan  v. 
Schuyler,  79  N.  Y.  494,  35  Am.  Rep.  543.  See 
also  Caswell  v.  Hazard,  121  N.  Y.  4S4,  18  Am. 
St.  Rep.  833. 

Right  to  Introduce  New  Partners  under  Firm 
Nam6  Denied.  —  Howland  v.  Roosevelt,  (Supm. 
Ct.  Spec.  T.)  5  N.  Y.  Supp.  75. 

Right  to  Use  Retiring  Partner's  Name  Held  Not 
to  Be  Assignable. —  Bagby,  etc.,  Co.  v.  Rivers, 
87  Md.  400,  67  Am.  St.  Rep.  357. 

Corporation  Organized  by  Former  Members  May 
Use  Firm  Name.  —  Macdonald  v.  Trojan  Buiton- 
Fastener  Co.,  (Supm.  Ct.  Spec.  T.)  9  N.  Y. 
Supp.  383. 

1.  Transfer  of  Exclusive  Right  to  Trade  Names. 

—  Rosenheim  v.  Rosenfield,  59  Hun  (N.  Y.)625, 
13  N.  Y.  Supp.  720.  See  also  the  cases  cited 
in  the  next  preceding  note. 

2.  Eight  to  Continued  Use  of  Firm  Name.  — 
Howland  v.  Roosevelt,  (Supm  Ct.  Spec.  T.)  5 
N.  Y.  Supp.  75;  Hazard  v.  Caswell,  93  N.  Y. 
259,  45  Am.  Rep.  198;  Lunt  v,  Lunt,  (Brook- 


lyn City  Ct.  Gen.  T.)  8  Abb.  N.  Cas.  (N.  Y.) 

76. 

Eight  Not  Dependent  upon  Knowledge  or  Assent 
of  Eetiring  Members.  —  Caswell  v.  Hazard,  121 

N.  Y.  484,  affirming  50  Hun  (N.  Y.)  230. 

3.  Necessity  for  Certificate.  —  Howland  v. 
Roosevelt.  (Supm.  Ct.  Spec.  T.)  5  N.  Y.  Supp. 
75:  Caswell  v.  Hazard,  121  N.  S".  484. 

Name  of  Firm  —  Eight  of  Survivor  to  Use.  —  A 
surviving  partner  has  the  right  10  use  the  firm 
name  in  such  business  as  after  the  death  of 
his  copartner  he  has  a  right  to  transact. 
Commercial  Nat.  Bank  v.  Proctor,  98  111.' 
558. 

4.  Firm  Capital  Defined.  —  Toppinp  <•  Pad- 
dock, 92  111.  92;  Taft  v.  Schwamb,  80  111.  289. 
And  see  Procter  v.  Procter,  I  Ohio  Dec.  651,  1 
Ohio  N.  P.  44;  Matter  of  Talmage,  161  N.  Y. 
643;  and  Capital — Capital  Stock,  vol.  5,  p. 
134- 

A  Premium  Paid  as  a  Consideration  for  Admis- 
sion to  a  Business  as  a  Partner  is  not  a  contribu- 
tion to  capiial.    Evans  v.  Hanson,  42  111.  234. 

Credit  on  Books.  —  Where  a  former  employee, 
upon  being  taken  into  partnership,  is  credited 
upon  the  new  books  with  a  sum  in  which  the 
old  firm  is  indebted  to  him,  that  indebtedness 
is  not  to  be  regarded  as  a  contribution  to  the 
capital,  but  rather  as  a  loan  to  the  firm.  Top- 
ping v.  Paddock,  92  111.  92. 

5.  All  Partnership  Capital  Partnership  Property. 
—  Malley  v.  Atlantic  F.  &  M.  Ins.  Co.,  51 
Conn.  223:  Tafi  v.  Schwamb,  80  III.  289; 
Nutting  v.  Ashcroft,  101  Mass.  300;  YVhitcomb 
v.  Converse,  119  Mass.  43,  20  Am.  Rep.  311 ; 
Clements  v.  Jessup,  36  N.  J.  Eq  569;  Smith  z. 
Small,  54  Barb.  (N.  Y.)  223;  Hiscock  v.  Phelps. 
49  N.  Y.  97;  Clark's  Appeal,  72  Pa.  Si.  142. 
See  also  Hill  v.  Miller,  78  Cal.  149. 

As  to  the  nature  of  a  partner's  interest  in 
firm  property,  whether  as  joint  tenant,  tenant 
in  common,  or  otherwise,  see  infra,  this  title. 
Partnership  Property  —  Partner' s  Interest  in 
Firm's  Property. 
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business  has  resulted  in  profits  or  losses,  while  the  capital,  as  has  been  said, 
always  remains  fixed.1 

2.  What  May  Be  Contributed  —  In  General.  —  The  contributions  of  the  dif- 
ferent partners  to  the^  firm  capital  are  governed  wholly  by  the  agreement 
between  them,  and,  generally  speaking,  may  consist  of  anything  of  value 
which  the  partners  agree  to  contribute  and  receive  as  capital. a 

Money,  Property,  or  Use  of  Property.  —  Such  contributions  may  consist  of  money 
or  property,  either  real  or  peisonal,  or  some  partners  may  contribute  one  and 
some  the  other.  The  mere  use  of  property  owned  by  some  of  the  partners 
individually,  instead  of  the  property  itself,  may  be  contributed  as  capital.3 
Where  firm  capital  consists  in  part  of  the  mere  use  by  the  firm  of  property 
owned  by  one  of  its  members,  the  title  remains  in  the  individual  member, 
subject  to  the  particular  use  during  the  continuance  of  the  partnership.4 

Contributions  May  Be  Equal  or  Unequal.  —  The  contributions  to  the  firm  capital 
by  the  different  partners  may  be  equal  or  unequal,5  or  some  may  contribute 
nothing  at  all.6 


1.  "  Partnership  Capital "  and  "  Partnership 
Property"  Distinguished. — -Taylor  v.  Coffing, 
18  111.  422.  See  also  Shea  v.  Donahue,  15  Lea 
(Term.)  163.  54.  Am.  Rep.  \o~i ,  quoted  from  un- 
der Capital — Capital  Stock,  vol.  5,  p.  136, 
note. 

Undrawn  and  Accumulated  Profits  do  not  con- 
stitute capital.  Dean  v.  Dean,  54  Wis.  23. 
But  see  Raymond  v.  Putnacn,  44  N.  H.  160, 
wherein  the  addition  of  undrawn  profits  to  the 
original  capital  was  allowed.  The  articles  of 
partnership  in  this  case  expressly  provided 
that  any  partner  might  either  increase  or  di- 
minish his  capital  at  pleasure. 

Profits  Earned  After  Death  Considered  as  Capital. 
—  Procter  v.  Procter,  1  Ohio  Dec.  651,  1  Ohio 
N.  P.  41. 

Property  Set  Apart  for  Improvements  Made  on 
Real  Estate  Held  under  Agreement  Not  to  Be 
Capital  Stock.  —  Mathers  v.  Patterson,  33  Pa. 
St  485. 

Improvements     of    Permanent    Character.  — ■ 

Braun's  Appeal,  105  Pa.  St.  414,  set  out  under 
Gross,  vol.  14,  p.  1110,  paragraph  Gross  Income. 

2.  May  Consist  of  Anything  Which  Partners 
Agree  to  Contribute  and  Receive.  —  Murphy  v. 
Warren,  55  NTeb.  215.  And  see  Dunnell  v. 
Henderson.  23  N.  J.  Eq.  174. 

3.  Money,  Property,  or  Use  of  Property  —  United 
Stales.  —  Ward  v.  Thompson,  22  How.  (U.  S.) 
330 

Illinois.  —  Flagg  v.  Stowe,  85  111.  164. 

Maryland.  —  Whiting  v.  Leakin,  66  Md.  255; 
Citizens'  F.  Ins.,  etc.,  Co.  v.  Doll,  35  Md.  106, 
6  Am.  Rep.  360. 

Nebraska.  —  Murphy  v.  Warren,  55  Neb.  215. 

New  Jersey.  —  Dunnell  v.  Henderson,  23  N. 
J.  Eq.  174;  Ruckman  v.  Decker.  23  N.  J.  Eq. 
288;  Clements  v.  Jessup,  36  N.  J.  Eq.  560; 
Uhler  v  Semple,  20  N.  J.  Eq.  288. 

New  York.  —  Goldman  v.  Rosenberg,  116 
NT.  Y.  73;  Van  Voorhis  v.  Webster,  85  Hun 
(N.  Y.)  591. 

Washington.  —  Richmond  v.  Voorhees,  10 
Wash.  316. 

Wisconsin.  —  Calder  v.  Crowley,  74  Wis.  157. 

And  see  Rapier  v.  Gulf  City  Paper  Co.,  64 
Al  1.  330;  Owens  v.  Davis,  15  La.  Ann.  22. 

Presumption  that  Use  of  House  Was  Contributed 
as  Capital.  —  Where  one  of  three  partners 
owned  the  house  in  which  the  business  was 
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begun  and  carried  on,  it  was  presumed  that 
he  contributed  the  use  of  the  house  as  capital, 
and  was  not  entitled  to  rent  for  it  from  the 
firm,  especially  as  he  was  not  an  active  part- 
ner.   Lee  v.  Lashbrooke,  8  Dana  (Ky.)  214. 

An  Invention  May  Be  Contributed  as  part  of 
the  capital  stock.    Hill  v.  Miller,  78  Cal.  149. 

Old  Stock  in  Trade  Contributed  as  Capital.  — 
Jones  v.  Butler,  87  N.  Y.  613. 

Assets  of  Former  Firm  at  Actual  Value.  —  A 
partner  putting  in  assets  of  a  former  firm  must 
be  regarded  as  having  contributed  to  the 
capital  stock  only  the  actual  value  thereof. 
Schulle      Anderson,  45  N.  Y.  Super.  Ct.  489. 

If  a  Partner  Borrows  Money  on  His  Own  Security 
merely,  it  does  not  become  a  partnership  debt, 
although  applied  to  partnership  purposes 
The  presumption  in  such  cases  is  that  it  is  a 
part  of  the  capital  slock  contributed  by  the 
individual  partner.  Logan  v.  Bond,  13  Ga. 
192.  See  also  Harper  v.  Lamping,  33  Cal.  641 , 
Griffin  u.  Cooper,  50  111.  App.  257. 

An  Individual  Note  may  be  given  by  each 
partner  as  his  share  of  the  capital  of  the  pait- 
nership.    Wild  v.  Erath,  27  La.  Ann.  172. 

4.  Where  Title  Remains  in  Individual  Member. 
—  Citizens'  F.  Ins.,  etc.,  Co.  u.  Doll,  35  Md. 
89,  6  Am.,  Rep.  360.  And  see  Walker  v. 
Schindel,  58  Md.  360,  Richmond  v.  Voorhees, 
10  Wash.  316. 

5.  Contributions  May  Be  Equal  or  Unequal.  — 
Moley  v.  Brine,  120  Mass.  324;  Dunnell  v. 
Henderson,  23  N.  J.  Eq.  174;  Jones  v.  Butler, 
23  Hun  (N.  Y.)  367;  Johnston  -j.  Ballard,  83 
Tex.  486.  And  see  Taylor  v.  Coffing,  18  111. 
428;  Pierce  v.  Ten  Eyck,  9  Mont.  349;  Guc- 
cione  v.  Scott,  33  N.  Y.  App.  Div.  214. 

An  Overvaluation  of  Property  Contributed  to  a 
Partnership  as  part  of  the  capital  by  one  be- 
coming a  partner  does  not  entitle  the  other 
party  to  relief.  Uhler  v.  Semple,  20  N.  J.  Eq. 
288.  See  also  the  title  Fraud  and  Deceit,  vol. 
14.  P-  4i. 

6.  Some  May  Contribute  Nothing.  —  Juilliard 

v.  Orem,  70  Md.  465. 

As  10  the  sufficiency  of  a  mere  agreement  to 
be  a  partner  as  constituting  a  sufficient  con- 
sideration for  a  partnership  contract,  see  supra, 
this  title,  Contract  of  Partnership — Consideration. 

Capital  Not  Essential. —  Robertson  v.  De 
Lizardi,  4  Rob.  (La.)  300. 
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Time,  Labor,  and  Skill  of  Partner.  —  With  regard  to  the  view  sometimes  stated 
that  time,  labor,  and  skill  expended  by  a  partner  in  the  partnership  business 
constitute  his  capital,  it  would  seem  that,  while  these  may  form  a  considera- 
tion for  the  partnership  contract,  they  should  not  properly  be  called  capital, 
as  they  give  to  such  partner  no  rights  in  the  final  distribution  of  the  firm 
capital.1 

Determination  of  Amount  of  Contribution.  —  In  determining  the  amount  of  a  part- 
ner's contribution,  any  lien  or  incumbrance  thereon  must  be  considered.2 

3.  Rights  of  Partners  as  to  Capital  —  a.  In  General  —  Increase  or 
Diminution.  —  When  once  the  firm  capital  and  the  contributions  of  the 
several  partners  are  fixed  by  agreement,  such  capital  can  neither  be  increased 
nor  diminished,  while  the  partnership  continues,  without  the  consent  of  all 
the  partners.  Each  must  bring  in  the  amount  agreed,  and  must  leave  it  in 
the  business  until  the  dissolution  of  the  firm.3  It  has  been  held  that  partners 
cannot  exclude  from  the  partnership  one  of  their  number  who  has  failed  to 
pay  in  part  of  the  amount  which  he  agreed  to  contribute  as  his  share  of  the 
capital;  but  if  part  of  his  capital  has  been  paid  in,  accepted,  and  used,  and 
the  business  has  been  begun  in  the  name  of  the  firm,  he  is  a  partner  until  the 
partnership  is  legally  dissolved,4  and  the  only  damage  for  which  he  is  liable 
is  the  interest  on  the  amount  unpaid.5  A  partner  who  has  not  paid  the  sum 
which  he  agreed  to  contribute  to  the  capital  stock  must,  upon  failure  of  the 
firm,  make  good  such  amount  to  the  other  partners.6 

Recital  of  Payment  in  Contract  Not  Estoppel.  —  The  mere  recital  in  a  partnership 
contract  of  the  payment  by  each  partner  of  so  much  money  as  his  share  of 
r.he  firm  capital  will  not  be  deemed  to  be  conclusive  nor  operate  as  an  estoppel. 
Such  recital  may,  as  in  the  case  of  ordinary  receipts  or  acknowledgments  of 
payment,  be  explained,  qualified,  or  contradicted.7 

b.  Return  on  Dissolution  of  Firm  —  (i)  Necessity  For.  —  Where  a 
partnership  is  dissolved  and  its  affairs  are  wound  up,  there  must  be  a  return 
of  the  firm  capital  to  the  partners  contributing  it,  in  order  that  there  may  be 
a  distribution  of  the  profits.8 

Each  Partner's  Contribution  Is  Regarded  as  a  Firm  Debt  to  such  partner,  which  must 

1.  Time,  Labor,  and  Skill  Not  Properly  Capital.  4.  Cannot  Exclude  Partner  for  Failure  to  Pay 

—  See  infra,  this  section,  Rights  of  Partners  Agreed  Amount. — •  Hartman  v.  Woehr,  18  N.  J. 

as  to  Capital  —  Distribution  in  Proportion  to  Con-  Eq.  383.    And  see  Piatt  v.  Oliver,  3  McLean 

tribution.     And  see  Lovett  v.  Perrv,  98  Va.  (U.  S.)  27,  19  Fed.  Cas.  No.  11,116,  holding 

60+;  Shea  v.  Donahue,  15  Lea  (Tenn.)  160,  54  that  a  partner,   by  failing  to  contribute  his 

Am.  Rep.  407.  share  of  the  partnership  fund,  does  not  for- 

2.  Lien  or  Incumbrance  on  Contribution  to  Be  fen  the  interest  which  he  already  has  in  the 
Taken  into  Account. —  Nichol  v.  Stewart,  36  firm. 

Ark.  612;  Sexton  v.  Lamb,  27  Kan.  426;  Dun-  6.  Interest  on  Amount  Due.  —  Krapp  v.  Ader- 

nell  v.  Henderson,  23  N.  J.  Eq.  174.  holt.  42  Kan.  247. 

3.  Capital  Cannot  Be  Increased  or  Diminished  6.  Must  Make  Good  Deficiency  to  Other  Partners. 
Without  Consent  of  All.  —  Crawshay  v.  Collins.  — Sangston  v.  Hack,  52  Md.  173. 

15  Ves.  Jr.  218;  Fulmer's  Appeal,  90  Pa.  St.  7.  Recital  of  Paymtnt  in  Contract  Not  Estoppel. 

143;  Cocke  v.  Evans,  9  Yerg.  (Tenn.)  287.  — Lowe  v.  Thompson,  86  Ind.  503. 

Each  Partner  Should  Be  Charged  with  What  He  8.  Return  of  Capital  to  Those  Contributing.  — 

Failed  to  Bring  In,  in  the  settlement  of  the  Taylor  v.  Coffing,  18  111.  422,  Whitcomb  v. 

partnership  accounts.    Stevens  v.  Yeatman,  Converse,  119  Mass.  38,  20  Am.  Rep.  311; 

19  Md.  480.  Marquand  v.  New  York  Mfg.  Co.,  17  Johns. 

Interest  on  Share  of  Capital  Stock  Withdrawn.  (N.  Y.)  525;  Goldman  v.  Rosenberg,  116  N.  Y. 

— A  written  agreement  by  a  partner  to  pay  to  78;  Shea  v.  Donahue,  15  Lea  (Tenn.)  160,  54 

the  firm  ten  per  cent.,  compounded  semiannu-  Am.  Rep.  407. 

ally,  for  nine  thousand  dollars  of  his  share  of  If  some  of  the  members  of  a  dissolved  pari- 

the  capital  stock  withdrawn,  until  repayment,  nership  dispose  of  the  interest  of  one  of  the 

is  not  usurious,  and  will  be  allowed  until  re-  partners  without  his  consent,  they  must  ac- 

payment  or  dissolution  of  the  firm.    Chase  v.  count  to  him,  not  at  valuation  fixed  by  thein- 

Chambers,  7  Ohio  Dec.  (Reprint)  377,  2  Cine.  selves  or  appraisers  chosen  by  them,  but  at 

L.  Bui.  263.  the  real  value,  to  be  ascertained  by  evidence 

Partner  Overdrawing  Cannot  Complain  that  An-  on  a  reference  to  a  master.    Phillips  v.  Reeder, 

other  Partner  Does  Likewise.  —  Coldren  v.  Clark,  18  N.  J.  Eq.  95;  Ruckman  v.  Decker,  23  N.  J. 

93  Iowa  352.  Eq.  288. 

86  Volume  XXII 


Firm  Capital. 


PARTNERSHIP. 


Rights  of  Partners  as  to  Capital. 


be  repaid  before"  there  are  any  profits  to  be  divided.1 

Where  One  Partner  Has  Advanced  Capital  in  Excess  of  Another,  the  amount  advanced 
should  be  given  to  him  out  of  the  assets.2  And  such  excess  in  advances  is  a 
preferred  claim  upon  the  property  of  the  firm.3 

(2)  Distribution  in  Proportion  to  Contribution.  —  The  distribution  of  capital 
upon  dissolution  is  in  the  same  proportion  in  which  such  capital  was  furnished.4 

One  Contributing  No  Capital  Entitled  to  None. —  In  accordance  with  this  rule,  a 
partner  who  furnishes  no  capital,  but  contributes  merely  his  time,  skill,  and 
services  to  the  partnership  business,  is  not  entitled  in  dissolution  to  any  part 
of  the  firm  capital,5  but  must  look  for  his  compensation  for  such  time  and 
services  to  his  share  of  the  profits  of  the  firm  business.6 

Deficiencies  in  Assets  to  Be  Borne  Proportionately.  —  Where  the  firm  assets  are  not 
sufficient  to  return  the  capital  in  full  to  those  who  contributed  it,  the  deficiency 
must  be  borne  by  all  the  partners  in  the  proportion  in  which  they  would  be 
liable  for  any  other  loss.7  In  the  absence  of  any  agreement  to  the  contrary, 
the  presumption  will  be  that  the  loss  is  to  be  shared  by  the  partners  equally, 
although  the  contribution  of  capital  may  have  been  unequal.8 

Liability  of  Partner  Contributing  No  Capital.  — According  to  some  decisions,  a  loss 
of  capital  does  not  fall  solely  upon  the  members  of  the  firm  contributing  the 
capital,  but  a  partner  who  has  contributed  only  his  services  is  liable  for  his 


1.  Partner's  Contribution  Regarded  as  Firm 
Debt.  —  VVhitcomb  v.  Converse,  119  Mass.  38, 
20  Am.  Rep.  311. 

Of  course,  the  debt  of  the  firm  10  a  partner 
for  capital  is  subordinate  to  the  claims  of  third 
persons.  See  infra,  this  title,  IX.  8.  b  (2)  (l>) 
Priorities  in  Firm  Property. 

Charging  Account  with  Firm  Against  Contri- 
bution to  Capital.  —  In  the  absence  of  a  special 
agreement,  one  partner's  accounts  with  the 
firm  cannot  be  charged  directly  against  his 
contribution  to  the  capital,  the  other  partner's 
individual  account  being  charged  up  in  his 
general  account  with  the  firm.  The  same  rule 
must  control  in  each  case.  The  proper  rule 
is  to  charge  each  sum  in  the  individual  ac- 
count with  the  firm.  Chandler  v.  Sherman, 
16  Fla.  99. 

2.  Excess  of  Capital  Advanced  Should  Be  Re- 
stored from  Firm  Assets  to  Partner  Advancing.  — 

Chamberlain  v.  Sawyers,  (Ky.  1895)  32  S.  W. 
Rep.  475.  And  see  Boskowitz  v.  Nickel,  97 
Cal.  19. 

To  settle  a  partnership,  the  assets  each  part- 
ner has  contributed  must  be  ascertained;  they 
should  be  made  equal  in  this  respect,  and  then 
the  balance  should  be  distributed.  Frigerio 
v.  Croties,  20  La.  Ann.  351. 

A  Relinquishment  of  a  Claim  to  an  Excess  of 
Capital  Contributed  on  the  part  of  one  partner 
may  be  affected  by  a  purchase  of  the  other 
partner's  interest.  Pierce  v.  Ten  Eyck,  9 
Mont.  349. 

3.  Excess  Advanced  Is  Preferred  Claim  on  Firm 
Property  or  Proceeds  Thereof.  —  Nims  v.  Nims, 
23  Fla.  69;  Chamberlain  v.  Sawyers,  (Ky.  1895) 
32  S.  W.  Rep.  475;  Matthews  v.  Adams,  (Md. 
1896)  33  All.  Rep.  645;  Fish  v.  Thompson,  68 
Vt.  273. 

4.  Unequal  Contribution  Sufficient  to  Contradict 
Idea  of  Equal  Division  of  Capital.  —  Johnston  v. 
Ballard,  83  Tex.  486.  See  also  Jackson  v. 
Crapp,  32  Ind.  422. 

5.  Partner  Contributing  Only  Time  and  Services 
Entitled  to  No  Capital.  —  Duden  v.  Maloy,  63 


Fed.  Rep.  183,  26  U.  S.  App.  187;  Rushing  v. 
Peoples,  42  Ark.  390;  Conroy  v.  Campbell,  45 
N.  Y.  Super.  Ct.  326;  Hasbrouck  v.  Childs,  3 
Bosw.  (N.  Y.)  105;  Bartlett  v.  Jones,  2  Strobh. 
L.  (S.  Car.)  471;  Shea  v.  Donahue,  15  Lea 
(Tenn.)  160,  54  Am.  Rep.  407;  Johnston  v. 
Ballard,  83  Tex.  486;  Washington  v.  Washing- 
ton, (Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  88. 
And  see  Jackson  v.  Crapp,  32  Ind.  422. 

6.  Compensation  for  Time  and  Services  Confined 
to  Partnership  Profits.  —  Washington  v.  Wash- 
ington, (Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  88. 
See  also  Conroy  v.  Campbell,  45  N.  Y.  Super. 
Ct.  326. 

Right  of  Outgoing  Partner  Who  Has  Furnished 
No  Funds  to  Follow  Capital  into  New  Firm  Denied. 

—  See  Hyde  v.  Easter,  4  Md.  Ch.  80. 

7.  Deficiency  in  Assets  to  Be  Borne  Proportion- 
ately as  Other  Losses.  —  Taylor  v.  Coffing,  18  1 11. 
428.  And  see  the  cases  cited  in  the  next  fol- 
lowing note. 

8.  Presumption  that  Such  Losses  Are  Shared 
Equally  —  England.  —  Peacock  v.  Peacock,  16 
Ves.  Jr.  49;  Copland  v.  Toulmin,  7  CI.  &  F.  349; 
Robinson  v.  Anderson,  7  De  G.  M.  &  G.  239. 

Illinois.  —  Taft  v.  Schvvamb,  80  111.  289;  Tay- 
lor v.  Coffing,  18  111.  422. 

Iowa.  —  Richards  v.  Grinnell,  63  Iowa  44, 
50  Am.  Rep.  727. 

Kentucky. — Schull  v.  Brooks,  13  Ky.  L. 
Rep.  335. 

Maryland.  — Juilliard  v.  Orem,  70  Md.  465. 

Massachusetts.  —  Whitcomb  v.  Converse,  119 
Mass.  38,  20  Am.  Rep.  311. 

New  Hampshire.  —  Raymond  v.  Putnam,  44 
N.  H.  160. 

Agreement  for  Unequal  Distribution  of  Profits, 
Yet  Losses  Shared  Equally.  —  See  Hasbrouck  v. 
Childs,  3  Bosw.  (N.  Y.)  105. 

Loss  Equally  Distributed  Though  Capital  Un- 
equally Contributed. —  See  Jones  v.  Butler,  23 
Hun  (N.  Y.)  367,  affirmed  87  N.  Y.  613. 

Agreement  for  Equal  Distribution  of  Profits  — 
Unequal  Contributions  of  Capital  —  Loss  Borne 
Equally.  —  See  Moley  v.  Brine,  120  Mass.  324. 
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share  of  the  lost  capital,  although  he  has  lost  his  labor.1  Other  decisions, 
however,  seem  to  hold  that  one  whose  capital  is  service  is  not  liable  for  any 
part  of  the  money  capital  of  the  other  or  others  lost  in  the  adventure.2 

(3)  Presumption  as  to  Equality  of  Contributions.  —  In  the  absence  of  any 
evidence  as  to  the  proportions  of  capital  contributed,  it  will  be  presumed  that 
the  contributions  of  the  several  partners  were  equal,  and  the  distribution  and 
settlement  upon  dissolution  will  be  made  on  the  basis  of  such  equality.3 

VII.  Partnership  Property  —  1.  What  Constitutes  —  a.  In  General.  — 
By  the  term  "  partnership  property  "  is  denoted  everything  to  which  all  the 
members  of  a  partnership  are  entitled  as  partners.  It  includes  everything  of 
value  which  belongs  to  the  partners  as  a  firm,  as  distinguished  from  property 
belonging  to  them  as  individuals.1 

b.  Intention  Governs.  — The  question  whether  any  particular  property 
is  partnership  property  depends  upon  the  intention  of  the  partners,5  which 
may  be  evidenced  by  express  agreement  between  them,0  or,  in  the  absence 


1.  Partner  Contributing1  Only  Time  and  Services 
Liable  for  Share  of  Lost  Capital.  —  Juilliard  t. 
Orem,  70  Md.  465;  Whitcomb  v.  Converse,  119 
Mass  33,  20  Am.  Rep.  311;  Woelfei  <-■.  Thomp- 
son, 173  Mass.  3or 

2.  One  Whoso  Capital  Is  Service  Not  Liable  for 
Money  Capital  Lo3t.  — Meadows  v.  Mocquot, 
(Ky  1901)  61  S.  VV.  Rep.  28;  Schuli  z.  Brooks, 
13  Ky.  L.  Rep.  335;  Bonis  v.  Louvrier,  8  La. 
Ann.  4;  Cameron  v.  Watson,  10  Rich.  Eq.  (S. 
Car  ) 64 

Distinction  Where  Money  or  Only  Its  Use  Is 
Contributed. — ■  In  a  partnership  where  labor  is 
contributed  on  one  side  and  money  on  the 
other,  if  the  partner  from  whom  the  money 
comes  contributes  only  the  use  of  it,  and  the 
money  is  lost,  the  partner  who  was  to  con- 
tribute only  his  labor  is  not  liable  forany  part 
of  the  loss.  But  if  the  other  partner  con- 
tributes the  property  of  his  money,  then  the 
partner  who  labors  has  a  claim  upon  the  prin- 
cipal money  itself,  and  must  share  a  loss.  Curd 
v.  Ridgway,  9  Ky.  L.  Rep.  237. 

3.  Presumption  as  to  Equality  of  Contribution. 

—  Peacock  v.  Peacock,  16  Ves.  Jr.  49;  Cop- 
land v.  Toulmin,  7  CI.  &  F.  349;  Robinson  v. 
Anderson,  7  De  G.  M.  &  G.  239;  Jackson  v. 
Crapp,  32  Ind  429. 

Surrender  of  Right  to  Accounting  Sufficient  Con- 
sideration for  Agreement  to  Divide  Capital  Equally. 

—  McCullough  v.  Bart,  145  Pa.  St.  459,  29  W. 
N.  C.  (Pa.)  123. 

Evidence  of  Amount  Contributed.  —  In  an  ac- 
tion by  the  assignee  of  one  partner  for  an 
accounting  with  his  copartners,  the  defendants 
are  not  concluded  by  an  allegation  made  by 
them  in  another  action  as  to  the  amount  con- 
tributed to  the  firm  by  the  plaintiff's  assignor. 
Tennant  v.  Guy,  (Supm.  Ct.  Gen.  T.)  3  N.  Y. 
Supp.  697. 

4.  What  Included  in  Term  "  Partnership  Prop- 
erty."—  Morris  v.  Barrett,  3  Y.  &  J.  3S4, 
wherein  it  was  said  that  persons  may  be  en- 
titled to  property  jointly  or  in  common,  and 
may  also  be  partners,  and  yet  that  property 
may  not  be  partnership  property. 

If  personal  property  belonging  to  one  part- 
ner be  destroyed  in  the  use  of  the  partnership 
and  replaced  by  other  property,  the  latter  be- 
longs to  the  partner  who  owned  the  original 
propertv.     Kelly  v.  Clancey,  in  Mo.  App.  54a 

If  a  Partner  Allows  His  Private  Property  to  Be 
Mingled  with  Firm  Property  and  Sold  as  such. 


the  pu rchasers  will  be  liable  for  the  price  only 
to  the  firm.    White  Mountain  Bank  v.  West, 

46  Me.  15. 

Securities  for  the  Price  of  the  Interest  of  a  Part- 
ner Who  Has  Sold  Out  to  a  Third  Person  are  not 

firm  assets,  but  are  the  partner's  private  prop- 
erty    Glynn  v.  Phelteplace.  26  Mich.  383. 

Personal  Property  Purchased  by  One  Partner 
with  His  Own  Funds,  to  be  used  for  partnership 
purposes,  remains  as  between  the  partners  the 
property  of  the  purchaser,  in  the  absence  of 
any  understanding  to  the  contrary.  Kelly  v. 
Clancev,  16  Mo.  App.  549. 

5.  Intention  Governs — United  States.  —  Mc- 
Kinnon  v.  McKinnon,  56  Fed.  Rep.  409,  12  U. 
S.  App.  433,  reversing  46  Fed.  Rep.  713;  New 
York  Commercial  Co,  v.  Francis,  (C.  C.  A.) 
ioi  Fed.  Rep.  16. 

Illinois.  —  Bopp  v.  Fox,  63  111.  540. 

Iowa.  ■ —  Baxter  7'.  Rollins,  90  Iowa  217,  4S 
Am.  St.  Rep.  432. 

Kentucky.  —  Hill  v.  Cornwall,  95  Ky.  512. 

Michigan.  —  Frey  v.  Eisenhardt,  116  Mich. 
160. 

Montana.  —  Rockefeller  v.  Dellinger,  22 
Mont.  41S,  74  Am.  St.  Rep  613. 

Nebraska.  —  Brown  v.  O'Brien,  4  Neb.  195. 

Arew  York.  —  Dawson  v.  Parsons,  (Supm. 
Ct.  Spec.  T.)  10  Misc.  (N.  Y.)  428;  Barry  v. 
Kennedv,  (N.  Y.  Super.  Ct.  Spec.  T.)  11  Abb. 
Pr.  N.  S.  (N.  Y.)  421. 

Ohio.  —  Meridian  Nat.  Bank  v.  McConica,  4 
Ohio  Cir.  Dec.  106,  8  Ohio  Cir.  Ct.  442. 

Pennsylvania.  —  Wilson  v.  Black,  164  Pa.  St. 
555- 

South  Carolina.  —  Maybin  v.  Moorman,  21 
S.  Car.  352. 

Tennessee.  —  Boyers  v.  Elliott,  7  Humph. 
(Tenn.)  204;  Hunt  v.  Benson,  2  Humph. 
(Tenn.)  459. 

Washington.  —  Richmond  v.  Yoorhees.  10 
Wash.  316. 

Any  Doubt  as  to  the  Ownership  of  Funds  will  be 

resolved  in  favor  of  the  partnership,  and  they 
will  be  held  as  belonging  thereto.  Pomeroy 
v.  Benton,  57  Mo.  531.  77  Mo  64. 

6.  Intention  Evidenced  by  Express  Agreement 
—  Illinois.  —  Robinson  Bank  v.  Miller,  153  111. 
244,  46  Am.  St.  Rep.  8S3. 

Kentucky  — Lucas  v.  Cooper,  (Ky.  1893)  23 
S.  W.  Rep.  959. 

Michigan.  —  Lindsay  v.  Race.  103  Mich.  28. 
New  York.  —  Fairchild  -'.  Fairchild,  64  N. 
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of  express  agreement,  may  be  implied  from  the  circumstances  under  which 
such  property  was  acquired  and  subsequently  used.1 

c  Property  Originally  Brought  In  or  Subsequently  Acquired 
for  Partnership  Purposes.  —  It  may  be  stated,  as  a  general  rule,  that  all 
property  originally  brought  into  the  stock  of  the  partnership,  or  which  is 
subsequently  acquired  by  purchase  or  otherwise,  on  account  of  the  firm,  or 
for  the  purposes  and  in  the  course  of  the  partnership  business,  is  the  property 
of  the  partnership;2  and  this  without  regard  to  the  nature  of  such  property, 


Y.  477;  Le  Roy  v.  Mathewson,  47  N.  Y.  Super. 
Ct.  389;  Van  Voorhis  v.  Webster,  85  Hun  (N. 
Y.)  591;  Auien  v.  Ellingwood.  (N.  Y.  Super. 
Ct.  Spec.  T.)  51  How,  Pr.  (N.  Y.)  359. 

Ohio  — Sumner  v.  Hampson,  8  Ohio  328,  32 
Am.  Dec.  722. 

Pennsylvania.  —  McCullough  v.  Barr,  145  Pa. 
St.  459;  Lefevre's  Appeal,  69  Pa.  St.  125,  8 
Am.  Rep.  229. 

Texas.  —  Murrell  v.  Mandelbaum,  85  Tex. 
22,  34  Am.  St.  Rep.  777. 

Virginia.  —  Brooke  v.  Washington,  8  Gratt. 
(Va.)  248.  56  Am.  Dec.  146. 

1.  Intention  Implied  from  Circumstances  — 
England.  —  Crawshay  v.  Maule,  1  Swanst.  495. 

Illinois.  —  Robinson  Bank  v.  Miller,  153  111. 
244,  46  Am.  St.  Rep.  883. 

Indiana  — Booher  v.  Perrill.  140  Ind.  529. 

Michigan,  —  Lindsay  v.  Race,  103  Mich.  28. 

New  York.  —  Fairchild  v.  Fairchild,  64  N. 
Y.  471;  Brayton  v.  Sherman,  45  N.  Y.  App. 
Div.  58. 

Ohio  —  Page  v.  Thomas,  43  Ohio  St.  3S.  54 
Am  Kep.  788;  Sumner  v.  Hampson,  8  Ohio 
328,  32  Am.  Dec.  722. 

Pennsylvania.  —  Collner  v.  Greig,  137  Pa. 
St.  606,  21  Am.  St.  Rep.  899;  Shafer's  Appeal, 
106  Pa.  St.  49. 

South  Carolina.  —  Winslow  v.  Chiffelle, 
Harp.  Eq.  (S.  Car.)  25. 

Texas.  —  Murrell  v.  Mandelbaum,  85  Tex. 
22,  34  Am.  St.  Rep.  777. 

Virginia.  —  Brooke  v.  Washington,  8  Gralt. 
(Va.)  248,  56  Am.  Dec.  142;  Wheatley  v.  Cal- 
houn, 12  Leigh  (Va.)  264,  37  Am.  Dec.  654. 

And  see  New  York  Commercial  Co.  v.  Fran- 
cis, (C.  C.  A.)  10 1  Fed.  Rep.  16;  Ames  v.  Ames, 
37  Fed.  Rep.  30;  Lincoln  v.  White,  30  Me.  291. 

The  Question  Whether  Land  Is  Partnership 
Property  depends  upon  intention,  which  may 
be  expressed  or  implied  from  circumstances, 
such  as  that  the  land  is  bought  with  partner- 
ship funds  for  partnership  purposes,  and  is  ap- 
plied to  partnership  uses  or  entered  and  carried 
in  the  accounts  of  the  firm  as  a  partnership 
asset.  In  such  a  case  it  is  partnership  property, 
and  it  makes  no  difference,  in  a  court  of  equity, 
whether  the  title  is  vested  in  all  the  partners 
as  tenants  in  common,  or  in  one  of  them,  or 
in  a  stranger.  Robinson  Bank  v.  Miller,  153 
III.  244,  46  Am.  St.  Rep.  883;  Wilson  v.  Black, 
164  Pa.  St.  555.  See  also  Lindsay?'.  Race,  103 
Mich.  28;  Fairchild  v.  Fairchild,  64  N.  Y.  471; 
Page  v.  Thomas,  43  Ohio  St.  38,  54  Am.  Rep. 
788;  Collner  v.  Greig,  137  Pa.  St.  606,  21  Am. 
St.  Rep.  899. 

Firm  Books  as  Evidence  of  Character  of  Im- 
movables.—  Calder  v.  Their  Creditors,  47  La. 
Ann.  346.  See  also  the  title  Documentary 
Evidenck,  vol.  9,  p.  936. 

Books  Not  Conclusive  as  Against  Partner  Not 


Consenting  to  Their  Being  So  Kept.  —  Goepper 
v.  Kinsinger,  39  Ohio  St.  442. 

Intention  Shown  by  Parol  Manifested  in  Acts 
and  Declarations.  —  Shafer's  Appeal,  106  Pa. 
Si.  49. 

Estoppel  to  Deny  Ownership  by  Firm.  —  Where 

partners  are  estopped  by  their  acts  from  deny- 
ing, as  against  firm  creditors,  that  property  is 
owned  by  the  partnership,  the  individual 
creditors  of  one  of  them  will  likewise  be  es- 
topped.   Ryder  v.  Gilbert,  16  H  un  (N.  Y.)  163. 

2.  Property  Originally  Brought  In  or  Subse- 
quently Acquired  for  Partnership  Purposes  — 
United  States.  —  Lyman  v.  Lyman,  2  Paine  (U. 
S.)  11,  15  Fed.  Cas.  No.  8,628;  Hoxie  v.  Carr, 
1  Sumn.  (U.  S.)  173,  12  Fed.  Cas.  No.  6,802; 
Filkins  v.  Blackman,  13  Blalchf.  (U.  S.)  440,  9 
Fed.  Cas.  No.  4,786. 

California.  —  Quinn  v.  Quinn,  81  Cal.  14; 
Hill  v.  Miller,  78  Cal.  149;  Collins  v.  Butler, 
14  Cal.  223. 

Illinois.  —  Laswell  v.  Robbins,  39  111.  209; 
Scutt  v.  Robertson,  (111.  1888)  17  N.  E.  Rep. 
14;  Richards  v.  Maynard,  61  111.  App.  336. 
Indiana.  —  Booher  v.  Perrill,  140  Ind.  529. 
Iowa.  —  Fairfield  v.  Phillips,  83  Iowa  571. 
Kentucky.  —  Sherley  v.  Thomasson,  (Ky. 
1886)  1  S.  W.  Rep.  53a;  Miller  v.  Cummins,  6 
Ky.  L.  Rep.  96. 

louisiana.  —  Gillisse  v.  Gibson,  6  La.  Ann. 
125- 

Maine.  —  Phillips  v.  Purington,  is^Me.  425. 
Massachusetts.  —  Scott  v.  McKinney,  98  Mass. 
344-  _ 

Minnesota.  —  Person  v.  Wilson,  25  Minn. 
189;  Blakeley  v.  Le  Due,  22  Minn.  476;  Russell 
v.  Minnesota  Outfit.  1  Minn.  162. 

Missouri.  —  Carlisle  v.  Mulhern,  19  Mo.  56; 
Priest  v.  Chouteau,  12  Mo.  App.  252. 

Nezu  Jersey.  —  Partridge  v.  Wells,  30  N.  J. 
Eq.  176,  31  N.  J.  Eq.  362. 

New  York.- — Smith  v.  Small,  54  Barb.  (N. 
Y.)  223;  Swift  v.  Dean,  6  Johns.  (N.  Y.)  523; 
Hazard  v.  Caswell,  93  N.  Y.  259  45  Am.  Rep. 
198;  Thursby  v.  Lidgerwood,  69  N.  Y.  199; 
Stoughton  v.  Lynch,  2  Johns.  Ch.  (N.  Y.)  209; 
Ryder  v.  Gilbert,  16  Hun  (N.  Y.)  163;  Le  Roy 
v.  Mathewson,  47  N.  Y.  Super.  Ct.  389.  And 
see  Caldwell  v.  Leiber,  7  Paige  (N.  Y.)  483. 

Pennsylvania.  —  Blood  v.  Ludlow  Carbon 
Black  Co..  150  Pa.  St.  r,  30  W.  N.  C.  (Pa.)  253; 
Brock  v.  Brock,  116  Pa.  St.  109;  McCullough 
v.  Barr,  145  Pa.  St.  459. 

South  Carolina.  — Jones  v.  Smith,  31  S.  Car. 
527- 

Tennessee.  —  Wright  v.  Market  Bank,  (Tenn. 
Ch.  1900)  60  S.  W.  Rep.  623. 

Texas.  —  Rogers  v.  Nichols,  20  Tex.  724; 
Glasscock      Glasscock,  17  Tex.  487. 

Vermont.  —  Newell  v.  Humphrey,  37  Vt.  265. 
Virginia.  —  Wheatley  v.  Calhoun,  12  Leigh 
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whether  it  be  realty  1  or  personalty,2  choses  in  action,3  judgments  in  favor  of 
the  firm,4  commissions  earned  by  the  firm,5  notes,6  or  debts  due  from  an 
individual  member  to  the  firm  for  services  performed  by  such  firm.7    A  trade- 

(Va.)  364,  37  Am.  Dec.  654;  Brooke  v.  Wash- 
ington, 8  Gratt.  (Va.)  248,  56  Am.  Dec.  142. 

Wisconsin. — Strong  v.  Hoskin,  85  Wis.  497. 

And  see  Patterson  v.  Ware,  10  Ala.  444. 

Where  property  furnished  by  one  partner  is 
charged  to  the  firm  and  credited  to  him,  it 
becomes  partnership  property  although  the 
articles  of  copartnership  provide  that  property 
contribuied  by  the  partners  shall  belong  to 
those  contributing  it.  Robinson  v.  Gilfillan, 
15  Hun  (N.  Y.)  267. 

Capital  Is  Necessarily  Partnership  Property.  — 
See  supra,  this  title,  Firm  Capital. 

Machine  Put  In  as  Partnership  Property  Held  to 
Carry  Patent  Therefor.  —  Hill  v.  Miller,  78  Cal. 
149. 

1.  Realty  as  Partnership  Property  —  England. 
—  Thornton  v.  Dixon,  3  Bro.  C.  C.  (5th  ed.) 
199. 

Alabama.  —  Rovelsky  v.  Brown,  92  Ala.  522, 
25  Am.  St.  Rep.  83;  Goldtfnvaite  v.  Janney, 
102  Ala.  431,  48  Am.  St.  Rep.  56. 

California.  — Quinn  v.  Quinn,  81  Cal.  14. 

Illinois.  —  Bopp  v.  Fox,  63  111.  540;  Win- 
stanley  v.  Gleyre.  146  III.  27;  Alkire  v.  Kahle, 
123  111.  496,  5  Am.  St.  Rep.  540;  Pepper  v. 
Pepper,  24  111.  App.  316. 

Iowa.  —  Drake  v.  Moore.  66  Iowa  58;  Hewitt 
v.  Rankin,  41  Iowa  35. 

Kentucky.  —  Holmes  v.  Stix,   104  Ky.  351 ; 
Hewitt  v.  Sturdevant,  4  B.  Mon.  (Ky.)  459. 

Maine.  —  Lane  v.  Tyler,  49  Me.  252. 

Massachusetts. — Dyer  v.  Clark,  5  Met.  (Mass.) 
562,  39  Am.  Dec.  697;  Fall  River  Whaling  Co. 
v.  Borden,  10  Cush.  (Mass.)  458. 

Michigan.  —  Killefer  v.  McLain,  70  Mich. 
508;  Dunlap  v.  Byers,  110  Mich.  109;  Lindsay 
v.  Race,  103  Mich.  28;  Godfrey  v.  White,  43 
Mich.  171 ;  Thayer  v.  Lane,  Walk.  (Mich.)  200. 

Minnesota.  —  Brown  v.  Morrill,  45  Minn.  483. 

Montana.  —  Rockefeller   v.    Dellinger,  22 
Mont.  41S,  74  Am.  St.  Rep.  613. 

New  Jersey.  —  Harney  v.  Jersey  City  First 
Nat.  Bank.  52  N.  J.  Eq.  697. 

New  York.  —  Fairchild  v.  Fairchlld,  64  N. 
Y.  471;  Smith  v.  Small,  54  Barb.  (N.  Y.)  223; 
Smith  v.  Tarlton.  2  Barb.  Ch.  (N.  Y.)  336;  Cox 
v.  McBurney,  2  Sandf.  (N.  Y.)  561;  Morton  v. 
Ostrom,  33  Barb.  (N.  Y.)  256;  Everett  v.  Schep- 
moes,  6  Hun  (N.  V.)  479;  Dawson  v.  Parsons, 
(Supm.  Ct.  Spec.  T.)  10  Misc.  (N.  Y.)  428; 
Smith  v.  Danvers,  5  Sandf.  (N.  Y.)  669;  Averill 
1/.  Loucks,  6  Barb.  (N.  Y.)  ig. 

North  Carolina.  —  Donaldson  v.  Cape  Fear 
Bank,  I  Dev.  Eq.  (16  N.  Car.)  103,  iS  Am.  Dec. 
577;  McCaskill  v.  Lancashire,  S3  N.  Car.  393. 

Ohio.  —  Sumner  v.  Hampson,  8  Ohio  St.  329, 
32  Am.  Dec.  722. 

Oregon.  —  Church  v.  Adams,  37  Oregon  355. 

Pennsylvania.  —  Hayes  Treat,  178  Pa.  St. 
310;  Williams's  Appeal,  122  Pa.  Si.  472; 
Grubb's  Appeal.  66  Pa.  St.  117;  Abbott's  Ap- 
peal, 50  Pa.  St.  234;  Patterson  v.  Silliman,  2S 
Pa.  St.  304. 

South  Carolina.  —  Hunter  v.  Martin,  2  Rich. 
L.  (S.  Car.)  541. 

Texas.  —  Murrell  v.  Mandelbaum,  S5  Tex. 
22,  34  Am.  St.  Rep.  777;  Baldwin  v.  Richard- 
son, 33  Tex.  16. 
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Virginia.  —  Wheatley  v.  Calhoun,  12  Leigh 
(Va.)  264,  37  Arn.  Dec.  €54. 

Wisconsin.  —  Daniels  v.  McCormick,  87  Wis. 
255;  Riedeburg  v.  Schmitt,  71  Wis.  644;  Bird 
v.  Morrison,  12  Wis.  138. 

Mining  Ground  Acquired  for  Firm  Purposes  by 
Mining  Partnership.  —  See  infra,  this  tille. 
Mining  Partnerships  —  Partnership  Property. 

Intent  that  Realty  Shall  Become  Part  of  Part- 
nership Must  Be  Distinctly  Manifested.  —  Brooke 
v.  Washington,  8  Gratt.  (Va.)  248,  56  Am.  Dec. 
142.  See  also  the  following  cases,  in  which  it 
was  held  that  there  was  not  sufficient  evidence 
of  intention  to  convert  really  into  partnership 
property:  Fordyce  v.  Hicks,  £0  Iowa  272; 
National  Union  Bank  v.  National  Mechanics' 
Bank.  80  Md.  371,  45  Am.  St.  Rep.  350;  Frey 
v,  Eisenhardt,  116  Mich.  160;  Hoke  v.  Coach, 
107  Mich.  197;  Gordon  v.  Gordon,  49  Mich. 
501;  Harris  v.  De  Raismes.  (N.  J.  1897)  38  Atl. 
Rep.  637;  Chamberlin  v.  Chamberlin,  44  N. 
Y.  Super.  Ct.  116;  Dexter  v.  Dexter,  43  N.  Y. 
App.  Div.  268;  Goepper  v.  Kinsinger,  39  Ohio 
St.  429;  M'Laurin  v.  M'Coll,  3  Strobh.  L.  (S. 
Car.)  21;  Gaines  v.  Catron,  1  Humph.  (Tenn.) 
514;  Griffie  v.  Maxey,  58  Tex.  210;  Beaumont 
Pasture  Co.  v.  Sabine,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1S97)  41  S.  W.  Rep.  543. 

Use  for  Partnership  Purposes  Not  Alone  Suffi- 
cient.—  Griffie  v.  Maxey,  5S  Tex.  210  And 
see  Chamberlin  v.  Chamberlin,  44  N.  Y.  Super. 
Ct.  116;  Otis  v.  Sill,  8  Barb.  (N.  Y.)  102;  Dex- 
ter v.  Dexter,  43  N.  Y.  App.  Div.  268. 

Pennsylvania  —  Intention  as  to  Third  Parties  to 
Be  Manifested  by  Recorded  Deed.  —  Hale  v.  Hen- 
rie,  2  Watts  (Pa.)  143,  27  Am.  Dec.  289;  Ridg- 
way,  etc.,  Co.'s  Appeal,  15  Pa.  St.  177,  53  Am. 
Dec.  5S6:  Lefevre's  Appeal,  69  Pa.  St.  122,  8 
Am.  Rep.  229;  Ebbert's  Appeal,  70  Pa.  St.  79; 
Stover  v.  Stover,  1S0  Pa.  St.  425,  57  Am.  St. 
Rep.  654. 

Fact  May  Be  Proved  by  Parol  Evidence.  —  The 

fact  that  real  property  belongs  to  a  partnership 
may  be  established  by  parol  evidence.  York 
v.  Clemens,  41  Iowa  95. 

Partnership  |Lands  When  Divided  Between  the 
Partners  by  a  Settlement  Cease  to  Be  Partnership 
Assets  and  are  effectually  withdrawn  from  the 
partnership  business.  Kendalls.  Hackworth, 
66  Tex.  499. 

2.  Partnership  in  Ship  or  Steamboat.  —  Hewiti 
v.  Sturdevant,  4  B.  Mon.  (Ky.)  459;  Phillips 
v.  Purington,  15  Me.  425. 

3.  Choses  in  Action.  —  Blakeley  v.  Le  Due,  22 
Minn.  476  (right  of  action  for  breach  of  con- 
tract). 

When  a  cause  of  action  for  breach  of  a  con- 
tract made  with  a  partnership  has  accrued 
before  the  death  of  one  partner,  damages 
recoverable  for  such  breach  by  ihe  survivor 
should  be  listed  as  a  firm  asset.  Richards  v. 
Mavnard.  61  111.  App.  336. 

4.  Judgments.  — Collins  v.  Butler,  14  Cal.  223. 

5.  Commissions.  —  Newell  v.  Humphrey.  37 
Vt.  265. 

6.  Note  in  Favor  of  One  Partner,  but  Credited 
to  Firm  Uses. — Gillisse  v.  Gibson.  6  La.  Ann.  125. 

7.  Debt  Due  from  Partner  to  Firm  for  Services. 
—  Russell  v.  Minnesota  Outfit,  1  Minn.  162. 
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PARTNERSHIP. 


What  Constitutes. 


mark  1  or  the  right  to  a  patentable  invention  3  may  be  partnership  property. 
The  good  will  of  a  commercial  partnership  may  also  constitute  partnership 
property,  in  so  far,  at  least,  as  it  has  a  salable  value.3 

Property  Purchased  with  Firm  Assets.  —  All  property  bought  with  funds  belonging 
to  a  firm  is  prima  facie,  at  least,  the  property  of  the  partnership,4  though  the 
title  to  such  property  be  taken  in  the  individual  names  of  one  or  more  of  the 
partners.5  Thus,  land  bought  or  improved  with  partnership  funds  is  treated, 
at  least  as  between  the  partners,  as  partnership  property.6 


1.  Trademarks.  —  Filkins  v.  Blackman,  13 
Blatchf.  (U.  S.)  440.  9  Fed.  Cas.  No.  4,786; 
Miller  v.  Cummins,  6  Ky.  L.  Rep.  96;  Hazard 
v.  Caswell,  93  N.  Y.  259,  45  Am.  Rep.  198; 
Merry  v.  Hoopes,  in  N.  Y.  415. 

2.  Eight  to  Patentable  Invention.  —  Blood  v. 
Ludlow  Carbon  Black  Co.,  150  Pa.  St.  1,  30 
W.  N.  C.  (Pa.)  253. 

3.  Good  Will  Considered  as  Partnership  Prop- 
erty.—  Jennings  v.  Jennings,  (1898)  1  Ch.  378, 
67  L.  J.  Ch.  190;  Page  v.  Ratliffe,  76  L.  T.  N. 
S.  63;  Bradbury  v.  Dickens,  27  Beav.  53:  Kel- 
logg v.  Totten.  (Supm.  Ct.  Gen.  T.)  16  Abb. 
Pr.  (N.  Y.)35;  Dayton  v.  Wilkes,  (N.  Y.  Super. 
Ct.  Spec.  T.)  17  How.  Pr.  (N.  Y.)  510;  Binin- 
ger  v.  Clark,  (Supm.  Ct,  Spec.  T.)  10  Abb.  Pr. 
N.  S  (N.  Y.)  264.  And  see  Turner  v.  Major, 
3  Giff.  442;  Hines  v.  Driver,  72  Ind.  125.  See 
further  the  title  Good  Will,  vol.  14,  p.  1086 
et  seq. 

Eule  that  Good  Will  Constitutes  Firm  Property 
Not  Applicable  in  Professional  Partnerships.  — 
Arundell  v.  Bell,  52  L.  J.  Ch.  537.  49  L.  T.  N. 
S.  345,  19  Eng.  Rul.  Cas.  657.  And  see  the 
title  Good  Will,  vol.  14,  pp.  1091,  1092. 

Ownership  in  Common.  —  By  agreement  be- 
tween the  parties  the  good  will  or  other  assets 
of  a  business  may  be  owned  in  common,  and 
not  as  partners.  Auten  v.  Ellingwood,  (N.  Y. 
Super.  Ct.  Spec.  T.)  51  How.  Pr.  (N.  Y.)  359. 

4.  Property  Bought  with  Firm  Money  Prima 
Facie  Partnership  Property  —  England.  —  Smith 
v.  Smith,  5  Ves.  Jr.  193;  Ex  p.  Hinds,  3  De  G. 
&  Sm.  613. 

Florida.  —  Allen  v.  Hawley,  6  Fla.  142,  63 
Am.  Dec.  198;  Loubat  v.  Nourse,  5  Fla.  350. 

Illinois. — Alkire  v.  Kahle,  123  111.  496,  5 
Am.  St.  Rep.  540;  Pepper  v.  Pepper,  24  111. 
App.  316. 

Maine.  —  Bradbury  v.  Smith,  21  Me.  117. 
Massachusetts.  — Scott  v.  McKinney,  98  Mass. 
344- 

Nebraska.  — Catron  v.  Shepherd,  8  Neb.  308. 

New  Jersey.  —  Partridge  v.  Wells,  30  N.  J. 
Eq.  176,  31  N.  J.  Eq.  362. 

New  York.  —  Dawson  v.  Parsons,  (Supm. 
Ct.  Spec.  T.)  10  Misc.  (N.  YO428;  Thursby  v. 
Lidgerwood,  69  N.  Y.  198;  Smith  v.  Tarlton, 
2  Barb.  Ch.  (M.  Y.)  336;  Swift  v.  Dean,  6  Johns. 
(N.  Y.)  523. 

Tennessee.  —  Hunt  v.  Benson,  2  Humph. 
(Tenn.)  459. 

5.  Immaterial  that  Title  Taken  in  Individual 
Names  of  Partners.  —  Smith  v.  Smith.  5  Ves.  Jr. 
193;  Bopp  v.  Fox.  63  III.  540;  Holmes  v.  Stix, 
104  Ky.  351;  Davis  v.  Davis,  60  Miss.  615; 
Quinn  v.  Quinn,  22  Mont.  403;  Partridge  v. 
Wells,  30  N.  J.  Eq.  176,  31  N.  J.  Eq,  362;  Wil- 
liams v.  Gillies,  75  N.  Y.  197;  Traphagen  v. 
Burt,  67  N.  Y.  30;  Leary  v.  Boggs,  (Supm.  Ct. 
Gen.  T.)  1  N.  Y.  St.  Rep.  571;  Kruschke  v. 
Stefan.  83  Wis.  373. 
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6.  Land  Bought  or  Improved  with  Partnership 
Funds —  United  Slates.  —  Hammond  v.  Hop- 
kins, 143  U.  S.  224. 

Alabama.  —  Espy  v.  Comer,  76  Ala.  501; 
Brewer  v.  Browne,  68  Ala.  210;  Causler  v. 
Wharton,  62  Ala.  358;  Caldwell  v.  Parmer,  56 
Ala.  405;  Little  v.  Snedecor,  52  Ala.  167; 
Murphy  v.  Abrams,  50  Ala.  293;  Off utt  v. 
Scott,  47  Ala.  104;  Lang  v.  Waring,  25  Ala. 
625,  60  Am.  Dec.  533;  Owens  v.  Collins,  23 
Ala.  837;  Goldthwaite  v.  Janney,  102  Ala.  431, 
48  Am.  St.  Rep.  56. 

California.  —  Roberts  v.  Eldred,  73  Cal.  394. 

Colorado.  —  Kayser  v.  Maugham,  8  Colo.  339. 

Connecticut.  —  Sigouiney  v.  Munn,  7 
Conn.  11. 

Florida.  —  Robertson  v.  Baker,  11  Fla.  192. 

Illinois.  —  Bopp  v.  Fox,  63  111.  540;  Alkire  v. 
Kahle,  123  111.  496,  5  Am.  St.  Rep.  540. 

Indiana.  —  Indiana  Pottery  Co.  v.  Bates,  14 
Ind.  8. 

Iowa.  —  Paige  z'.  Paige,  71  Iowa  318,  60  Am. 
Rep.  799. 

Kentucky.  —  Seeley  v.  Mitchell,  85  Ky.  508; 
Herndon  v.  Terrill,  12  Ky.  L.  Rep.  96;  Prague 
v.  Greer,  11  Ky.  L.  Rep.  182;  Holmes  v.  Stix, 
104  Ky.  351;  Sherley  v.  Thomasson,  (Ky.  1886) 
1  S.  W.  Rep.  530;  Bryant  v.  Hunter,  6  Bush 
(Ky.)  76. 

Louisiana.  —  May  v.  New  Orleans,  etc.,  R. 
Co.,  44  La.  Ann.  444. 

Maine.  —  Lane  v.  Tyler,  49  Me.  252;  Blake 
v.  Nutter,  19  Me.  16. 

Michigan. —  Thayer  v.  Lane,  Walk.  (Mich.) 
200. 

Minnesota.  —  Hardin  v.  Jamison.  60  Minn. 
348. 

Mississippi.  —  Alexander  v.  Kimbro,  49 
Miss.  529. 

Missouri.  —  Carlisle  v.  Mulhern,  19  Mo.  56. 

Montana.  —  Quinn  v.  Quinn,  22  Mont.  403. 

Nebraska.  —  Smith  v.  Jones,  18  Neb.  481. 

Nevada.  —  Hogle  v.  Lowe,  12  Nev.  286. 

New  Hampshire.  —  Cilley  v.  Huse,  40  N.  H. 
358;  Jarvis  v.  Brooks,  27  N.  H.  37.  59  Am. 
Dec.  359. 

New  Jersey.  —  Deveney  v.  Mahoney,  23  N. 
J.  Eq.  249;  Harney  v.  Jersey  City  First  Nat. 
Bank,  52  N.  J.  Eq.  697. 

New  York.  —  Smith  v.  Tarlton,  2  Barb.  Ch. 
(N.  Y.)  336;  Fairchild  v.  Fairchild,  64  N.  Y. 
471;  Deming  v.  Colt,  3  Sandf.  (N.  Y.)  289; 
Delmonico  v.  Guillaume,  2  Sandf.  Ch.  (N.  Y.) 
366;  Smith  v.  Danvers,  5  Sandf.  (N.  Y.)  669; 
Kendall  v.  Rider,  35  Barb.  (N.  Y.)  100;  King 
v.  Wilcomb,  7  Barb.  (N.  Y.)  263:  Buckley  v. 
Buckley,  11  Barb.  (N.  Y.)  43;  Buchan  v.  Sum- 
ner, 2  Barb.  Ch.  (N.  Y.)  165,  47  Am.  Dec.  305; 
Leary  v.  Boggs,  (Supm.  Ct.  Gen.  T.)  1  N.  Y. 
St.  Rep.  571. 

North  Carolina.  —  King  v.  Weeks,  70  N. 
Cir.  372. 
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Property  Bought  with  Firm  Funds  or  Used  by  Firm  Remaining  Individual  Property.  —  I  here 

may,  however,  be  a  purchase  of  property  with  firm  funds  to  be  held  by  part- 
ners as  individuals,  if  this  be  the  intention,1  such  a  transaction  being  merely 
a  withdrawal  by  agreement  of  part  of  the  common  stock.2  So  property  may 
be  used  for  firm  purposes  and  may  nevertheless  by  agreement  remain  indi- 
vidual property  of  the  members,3  for,  as  has  been  seen,  merely  the  use  of 
property,  and  not  the  property  itself,  may  be  contributed  to  the  firm  capital.4 
d.  Where  Co-owners  Are  Partners  in  Profits  from  Common 
Property.  —  Some  of  the  most  difficult  cases  in  which  to  determine  the 
question  of  partnership  property  arise  where  co  owners  are  partners  in  profits 
derived  from  the  common  property.  It  may  be  laid  down  as  a  general  rule 
in  such  cases  that  if  the  property  is  acquired  for  the  purpose  of  being  worked 
in  partnership,  or  is  merely  accessory  to  and  involved  in  the  partnership  trade, 
it  will  be  deemed  to  be  partnership  property;  otherwise  it  will  not  be  so 
considered.5 

Land  Purchased  from  Profits  of  Land  Held  as  Co-owners.  —  Where  several  persons  are 
co-owners  of  land,  and  are  partners  merely  as  to  the  profits  made  by  the  use 
of  the  land,  and  not  as  to  the  land  itself,  other  land  purchased  by  them  out  of 
the  profits  to  be  used  in  like  manner  will,  in  the  absence  of  an  agreement 
to  the  contrary,  belong  to  them  as  co-owners,  and  not  as  partners.6  But 
intention  governs,  and  land  thus  acquired  maybe  partnership  property  though 


Ohio.  —  Page  v.  Thomas,  43  Ohio  St.  38,  54 
Am.  Rep.  788;  Norwalk  Nat.  Bank  v.  Sawyer, 
38  Ohio  St.  339. 

Pennsylvania.  —  Meason  v.  Kaine,  63  Pa.  St. 
335;  Abbott's  Appeal,  50  Pa.  St.  234;  Lacy  i>. 
Hall,  37  Pa.  St.  360;  Black  v.  Seipt,  12  Phila. 
(Pa.)  360,  34  Leg.  Int.  (Pa.)  66. 

Tennessee.  —  Boyers  v.  Elliott,  7  Humph. 
(Tenn.)  204. 

Vermont.  —  Dewey  v.  Dewey,  35  Vi.  555; 
Willis  v.  Freeman,  35  Vi.  44,  82  Am.  Dec.  619; 
Rice  v.  Barnard,  20  V*t.  479,  50  Am.  Dec.  54. 

Virginia.  —  Givens  v.  Nelson,  10  Leigh  (Va.) 
406. 

Wisconsin  —  Bird  v.  Morrison,  12  Wis.  138. 

Must  Not  Only  Be  Bought  with  Firm  Funds, 
but  Must  Be  Used  for  Firm  Purposes.  —  Cox  v. 
McBurney,  2  Sandf.  (N.  Y.)  561.  And  see  to 
ihe  same  effect  Hatchett  v.  Blanton,  72  Ala. 
423;  McGrath  v.  Sinclair,  55  Miss.  S9;  Coder 
v.  Huling,  27  Pa.  St.  S4. 

As  to  What  Is  Sufficient  Notice  to  Creditors  that 
real  estate  purchased  with  joint  funds  is  firm 
properly,  see  Shields  v.  Shields,  1  Chest.  Co. 
Rep.  (Pa.)  430. 

1.  Property  Purchased  with  Firm  Funds  Held 
by  Partners  as  Individuals.  —  Hoxie  v.  Carr,  1 
Sumn.  (U.  S.)  173,  12  Fed.  Cas.  No.  6,802; 
Dyer  v.  Clark,  5  Met.  (Mass.)  562,  39  Am.  Dec. 
697,  Ames  Cas.  251.  See  also  Price  v.  Hicks, 
14  Fla.  565. 

So  where  all  the  partners  acquiesce  in  a 
purchase  with  the  firm  funds  by  one  partner 
as  his  private  property.  Lefevre's  Appeal,  69 
Pa.  Si.  122,  8  Am.  Rep.  229.  And  see  Good- 
win v.  Richardson,  n  Mass.  469;  Pitts  z. 
Waugh,  4  Mass.  424. 

2.  Withdrawal  of  Part  of  Common  Stock.  — 
Lefevre's  Appeal,  69  Pa.  St.  122,  8  Am.  Rep. 
229.  And  see  Chandler  v.  Jessup,  132  Ind. 
351;  McCormick's  Appeal,  57  Pa.  St.  54,9s 
Am .  Dec.  191 ;  Bos  worth  v.  Hopkins,  85  Wis.  50. 

Two  Facts  Must  Concur  to  Constitute  Eeal 
Estate  Partnership  Property  1  acquisition  with 
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partnership  funds  or  on  partnership  credit, 
and  acquisition  for  the  uses  of  the  partnership. 
Mere  use  for  partnership  purposes  does  nut 
impress  it  with  the  character  of  partnership 
piopertv.     Haichett  v.  Blanton,  72  Ala.  423. 

3.  Property  Used  for  Partnership  Purpose  May 
Eemain  Individual  Property. —  Burdon  v.  Bar- 
kus,  4  I)e  G.  F.  &  J.  42;  Flagg  v.  Slowe,  85 
111.  164;  Pearce  v.  Pearce,  77  III.  284;  Cham- 
pion v.  Bosi  wick,  18  Wend.  (N.  Y.)  175,  31  Am. 
Dec.  376;  Van  Yoorhis  v.  Webster,  85  Hun 
(N.  Y.)  591;  Richmond  ».  Y001  hees,  10  Wash. 
316.  And  see  Ware  v.  Owens,  42  Ala.  212,  94 
Am.  Dec.  642. 

Office  Furniture,  Trade  Utensils,  Etc.  —  Ex  p. 
Owen,  4  De  G.  &  Sm.  351;  Ex  /.  Smith,  3 
Madd.  63. 

4.  Use  of  Property  and  Not  Property  Itself  May 
Be  Contributed  to  Capital. —  Murphy  v.  Warren. 
55  Neb.  215.    And  see  supra,  this  title,  Finn 

Capital. 

If,  however,  the  property  itself  is  brought 
into  the  capital  stock  as  part  of  a  partner's 
conttibuiion  to  the  joint  capital,  it  becomes 
partnership  property,  and  any  increase  in  its 
value  will  belong  to  the  firm,  and  any  decrease 
must  be  borne  by  the  firm.  Robinson  v.  Ash- 
ton,  L.  R.  20  Eq.  25. 

5.  When  Deemed  Partnership  Property.  —  Craw- 
shay  v.  Maule,  1  Swansi.  495;  Fereday  v. 
Wightwick,  Tamlvn  250;  Waterer  z.  Waterer, 
L.  R.  15  Eq.  402;  Jackson  v.  Jackson,  9  Ves. 
Jr.  591;  Davies  v.  Games,  12  Ch.  D.  813: 
Brown  v.  Oakshot,  24  Beav.  254;  Davis  v. 
Davis,  (1894)  1  Ch.  393. 

A  theatre  building  and  its  appurtenances 
owned  by  partners  are  partnership  property, 
where  the  partnership  business  consists  in  the 
uses  10  be  made  thereof.  Priest  v.  Chouteau, 
12  Mo.  App.  552,  55  Am.  Rep.  373,  affirmed  85 
Mo.  398.  And  see  Davis  v.  Davis,  (1S94)  I  Ch. 
393,  8  Reports  133. 

6.  Lands  Purchased  from  Profits.  —  Steward  v. 
Blakeway,  L.  R.  4  Ch.  603,  L.  R.  6  Eq.  479. 
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the  original  property  is  not,  if  such  is  the  intention  of  the  parties.1 

2.  How  Title  Is  Held  —  a.  Partnership  Personalty. — A  partnership 
may,  as  such,  acquire,  hold,  and  transfer  personal  property,  and  contract  in 
reference  thereto,  in  the  firm  name.2 

Property  Acquired  in  Name  of  Partner.  - — ■  So  personalty  acquired  by  one  or  more 
members  of  the  firm  in  their  own  name  may,  nevertheless,  belong  to  the  firm, 
where  such  was  the  understanding  of  all  the  partners  or  where  such  personalty 
was  purchased  with  the  funds  of  the  firm.3  In  whatever  way  the  title  to 
partnership  chattels  is  acquired,  the  entire  legal  and  beneficial  ownership 
thereof  is  not  in  the  partners  individually,  but  is  in  the  partnership  as  such.* 

b.  Partnership  Realty  —  (i)  General  Rule  as  to  Legal  Title  to  Realty.  — 
It  is  a  well-settled  principle  of  law  that  only  a  person  can  hold  the  legal  title 
to  real  estate,  and  a  partnership,  as  has  been  seen,  not  being  at  law  a  person,6 
cannot,  as  such,  hold  such  legal  title.6 

Effect  of  Deed  to  Partnership  in  Firm  Name.  —  A  deed  to  a  partnership  in  its  firm 
name  will,  where  such  name  contains  the  individual  names  of  one  or  more 
partners,  vest  the  legal  title  in  such  named  partners,  and  in  them  only,7  to  be 
held,  however,  by  such  individual  members  as  trustees  for  the  firm.8 

Where  the  Firm  Name  Does  Not  Contain  the  Name  of  Any  Individual  Partner,  the  title  to 
the  property  remains  in  the  grantor,  but  in  trust  for  the  partnership.9 

(2)  Immaterial  in  Equity  in  Whose  Name  Title  Taken.  —  It  is  immaterial 
in  equity,  whether  the  legal  title  to  partnership  personalty  or  realty  stands  in 
the  name  of  a  copartner  or  in  the  joint  names  of  all,  where  the  intent  is  to 
convey  to  the  partnership.  The  possessor  of  such  legal  title  will  be  deemed 
to  hold  such  property  in  trust  for  the  partnership  purposes.10    The  property 

v.  Jarrett,  7  Hekk.  (Term.)  506,  Ames  Cas.  150. 
And  see  Southern  Cotton  Gil  Co.  v.  Henshaw, 
89  Ala.  448. 

Christian  Names  Omitted  —  Parol  Evidence. — 
Holmes  v.  Jarrett,  7  Heisk.  (Tenn.)  506,  Ames 
Cas.  150;  Ward  v.  Epsy,  6  Humph.  (Tenn.) 
447.  See  also  the  titles  Deeds,  vol.  9,  p.  133, 
note  1,  third  paragraph;  Name,  vol.  21,  p.  306. 

A  Grant  to  a  Firm  in  the  Firm  Name  has  been 
held  to  carry  title  to  the  members  thereof. 
Hoffman  v.  Porter,  2  Brock.  (U.  S.)  156,  12 
Fed.  Cas.  No.  6,577  (deed  to  "  P.  H.  &  Son," 
the  son  sufficiently  designated  as  grantee); 
Brunson  v.  Morgan.  76  Ala.  593  (deed  to  "  S. 
&  Co.,"  title  vested  in  several  members  ot 
firm  as  tenants  in  common);  Jones  v.  Neale, 
2  Patt.  &  H.  (Va.)  339  (deed  to  "  N.  &  B."). 
But  see  Maugham  v.  Sharpe,  17  C.  B.  N.  S. 
443,  112  E.  C.  L.  443,  where  a  chattel  mortgage 
to  "  The  City  Investment  and  Advance  Com- 
pany "  was  held  to  be  a  conveyance  to  the 
individuals  trading  under  that  name. 

8.  Title  Held  in  Trust  for  Firm.  —  Holmes  v. 
Jarrett,  7  Heisk.  (Tenn.)  506,  Ames  Cas.  150. 
And  see  supra,  this  title,  Firm  Name —  Pur- 
pose and  Use  —  Exception  to  Rule  —  Conveyanct 
of  Realty;  also  the  title  Deeds,  vol.  9  p.  134, 
note.  For  similar  principle  see  the  titie  Im- 
plied Trusts,  vol.  15,  p  1150. 

9.  Title  in  Grantor  in  Trust  for  Firm.  —  Tidd 
v.  Rines,  26  Minn.  201.  Compare  the  second 
note  supra. 

10.  Immaterial  in  Equity  in  Whose  Name  Legal 
Title  Stands  —  England.  —  Darby  v.  Darby,  3 
Drew.4q5;  Crawshay  v.  Maule,  1  Swanst.  530. 

United  States.  —  Riddle  v.  Whitehall,  135  U. 
S.  621;  Lyman  v.  Lyman,  2  Paine  (U.  S.)  11, 
15  Fed.  Cas.  No.  8,628,  Shanks  v.  Klein,  104 
U.  S.  18,  Paige  Cas.  136. 

Alabama.  —  Owens  v.  Collins,  23  Ala.  837; 
93  Volume  XXII. 


1.  Intention  of  Parties  Controls.  —  Morris  v. 
Barrett,  3  Y.  &  J.  384. 

2.  Partnership  Personalty  Acquired,  Held,  and 
Transferred  in  Firm  Name.  —  See  supra,  this  title, 
Firm  Name  — -  Purpose  and  Use. 

A  Chattel  Mortgage  to  a  Firm  in  the  Firm  Name 
has  been  held  to  be  a  good  tjrani,  although  the 
name  was  apt  for  a  corporation  and  did  nol 
contain  the  names  of  partners.  Maugham  v. 
Sharpe,  17  C.  B.  N.  S.  443,  112  E.  C.  L.  443. 
See  also  the  title  Chattel  Mortgages,  vol.  5, 
p.  956. 

3.  Property  Acquired  in  Individual  Names  of 
Some  Partners.  —  Wolf  v.  Selling,  (N.  Y.  Super. 
Ct.  Gen.  T.)  25  N.  Y.  Supp.  963. 

4.  Legal  and  Beneficial  Ownership  in  Firm  as 
Such.  —  Hendten  v.  Wing,  60  Ark.  561,  46  Am. 
St.  Rep.  21s. 

5.  Partnership  Not  Legal  Person.  —  See  supra, 
this  title,  Firm  Considered  as  Entity,  and  see 
Tidd  v.  Rines,  26  Minn.  201;  Gills  v.  Hunt,  35 
Minn.  357;  Stambaugh  v.  Smith,  23  Ohio  St. 
584:  Holmes  v.  Jarrett,  7  Heisk.  (Tenn.)  506. 

6.  Partnership  as  Such  Cannot  Hold  Legal  Title 
to  Realty.  —  Percifull  v.  Piatt,  36  Ark.  456; 
Rammelsberg  v.  Mitchell.  29  Ohio  St.  22- 
Kelley  v.  Bou  rne,  15  Oregon  476;  Holmes  v. 
Jarrett,  7  Heisk.  (Tenn.)  506,  Ames  Cas.  150. 
See  also  Alkire  v.  Kahle,  123  III.  496,  5  Am. 
St.  Rep.  540. 

May  Acquire  Lien  on  Realty  to  Secure  Indebted- 
ness.—  Barber  v.  Crowell,  55  Neb.  571. 

7.  Effect  of  Deed  in  Firm  Name  Containing 
Names  of  Some  Partners.  —  Riddle  v.  Whitehill, 
135  U.  S.  621;  Gosseit  v.  Kent,  19  Ark.  602'; 
Winter  v.  Stock,  29  Cal.  407,  89  Am.  Dec.  57; 
Woodward  v.  McAdam,  iot  Cal.  438,  Burdick's 
Cas.  163;  Menage  v.  Burke,  43  Minn.  211,  19 
Am.  St.  Rep.  235;  Moreau  v.  Saffarans,  3 
Sneed  (Tenn.)  595,  67  Am.  Dec.  582;  Holmes 
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is,  under  such  circumstances,  deemed  to  be  that  of  the  partnership,'  and,  as 
such,  subject  to  all  its  incidents; 1  and  a  court  of  equity  will  deal  with  it  as 
such.* 

Realty  Contributed  Without  Actual  Conveyance.  —  Where  one  partner  puts  his  real 
estate  at  a  fixed  valuation  into  the  partnership,  it  becomes  a  part  of  the 
partnership  property  without  an  actual  conveyance  by  the  owner,  who  there- 
upon holds  the  legal  title  as  a  trustee  for  the  firm.3 


Pugh  v.  Currie,  5  Ala.  446;  Andrews  v.  Brown, 
21  Ala.  437,  56  Am.  Dec.  252. 

Arkansas.  —  McGuire  v.  Ramsey,  9  Ark.  518. 

California.  —  Chapman  v.  Hughes,  104  Cal. 
302;  Roberts  v.  Eldred,  73  Cal.  394;  Car- 
penter v.  Hathaway,  87  Cal.  434;  McCauley  v. 
Fulton,  44  Cal.  355;  Settembre  v.  Putnam,  30 
Cal.  490;  Dupuy  v.  Leavenworth,  17  Cal.  262; 
Gray  v.  Palmer,  9  Cal.  616. 

Colorado.  —  Copp  v.  Longstreet,  5  Colo.  App. 
282. 

Florida.  —  Price  v.  Hicks,  14  Fla.  565. 

Illinois.  —  Allison  v.  Perry,  130  111.  y;  Rails- 
back  v.  Lovejoy,  116  111.  442;  Faulds  v.  Yates, 
57  III.  416,  11  Am.  Rep.  24;  Bopp  v.  Fox,  63 
111.  540;  King  v.  Hamilton,  16  111.  190;  Pepper 
v.  Pepper,  24  111.  App.  316;  Simpson  v.  Leech, 
86  111.  286. 

Indiana.  —  Indiana  Pottery  Co.  v.  Bates,  14 
Ind.  8;  Barkley  w.  Tapp,  87  Ind.  25. 

Iowa.  —  Paige  v.  Paige,  71  Iowa  318,  60  Am. 
Rep.  799;  Drake  v.  Moore,  66  Iowa  58;  Paton 
v.  Baker,  62  Iowa  704;  Hoyt  v.  Hoyt,  69 
Iowa  174. 

Kansas. — Jones  v.  Davies,  60  Kan.  309,  72 
Am.  St.  Rep.  354;  Johnson  v.  Clark,  18  Kan. 
157;  Tenney  v.  Simpson,  37  Kan.  353. 

Kentucky.  —  Burnam  v.  Burnam,  6  Bush 
(Ky.)  392;  Seiler  v.  Brenner,  (Ky.  1887)  3  S. 
W.  Rep.  796;  Seeley  v.  Mitchell,  85  Ky.  508. 

Louisiana. — Thomas  v.  Scott,  3  Rob.  (La.) 
256;  May  v.  New  Orleans,  etc.,  R.  Co.,  44  La. 
Ann.  444. 

Maryland.  —  Frazier  v.  Lanahan,  71  Md. 
131,  17  Am.  St.  Rep.  516. 

Massachusetts.  —  Reed  v.  Hanover  Branch 
R.  Co.,  105  Mass.  303;  Harris  v.  Harris,  153 
Mass.  439;  Dyer  v.  Clark,  5  Met.  (Mass.)  562, 
39  Am.  Dec.  697. 

Michigan.  —  Williams  v.  Shelden,  61  Mich. 
311;  Childs  v.  Pellett,  102  Mich.  558. 

Minnesota.  —  Hardin  v.  Jamison,  60  Minn. 
348;  Arnold  v.  Wainwright,  6  Minn.  358,  80 
Am.  Dec.  448. 

Mississippi, — Whitney  v.  Cotten,53  Miss.  689. 

Nevada.  —  Hogle  v.  Lowe,  12  Nev.  286. 

New  Hampshire.  —  Cilley  v.  Huse,  40  N.  H. 
358;  Jarvis  v.  Brooks,  27  N.  H.  37,  59  Am. 
Dec.  359. 

Neiv  Jersey.  —  Deveney  v.  Mahoney,  23  N. 
J.  Eq.  249;  Uhler  v.  Semple,  20  N.  J.  Eq.  288; 
Baldwin  v.  Johnson,  1  N.  J.  Eq.  441;  Holdrege 
v.  Gwynne,  18  N.  T.  Eq.  26. 

New  For*. —  Wolf  v.  Selling,  (N.  Y.  Super. 
Ct.  Gen.  T.)  25  N.  Y.  Supp.  963;  Hardin  v. 
Dolge,  46  N.  Y.  App.  Div.  416;  Williams  v. 
Gillies,  75  N.  Y.  197;  Collumb  v.  Read,  24  N. 
Y.  505;  Wade  v.  Rusher,  4  Bosw.  (N.  Y.)  537; 
Struthers  v.  Pearce,  51  N.  Y.  357;  Burkardt 
v.  Walsh,  49  N.  Y.  App.  Div.  634;  Delmonico 
v.  Guillaume,  2  Sandf.  Ch.  (N.  Y.)  366. 

North  Carolina.  —  Bond  v.  Moore,  90  N.  Car. 
240;  Statesville  Bank  v.  Simonton,  86  N.  Car. 
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187;  Lyon  v.  Akin,  78  N.  Car.  258;  King  v. 
Weeks,  70  N.  Car.  372. 

Ohio.  —  Page  v.  Thomas,  43  Ohio  St.  38,  54 
Am.  Rep.  788;  Norwalk  Nat.  Bank  v.  Sawyer, 
38  Ohio  St.  339. 

Oregon.  —  Knott  v.  Knott,  6  Oregon  142. 

Pennsylvania.  —  Erwin's  Appeal.  39  Pa.  St. 
535,  80  Am.  Dec.  542;  Lancaster  Bank  v.  My- 
ley,  13  Pa.  St.  544;  Brown  v.  Beecher,  (Pa. 
1888)  12  Atl.  Rep.  68,  affirmed  120  Pa.  Si.  590. 

Tennessee.  —  Boyers  v.  Elliott,  7  Humph. 
(Tenn.)  204;  Griffey  v.  Northcutt,  5  Heisk. 
(Tenn.)  746;  Hunt  v.  Benson,  2  Humph. 
(Tenn.)  459. 

Texas.  — Eakin  v.  Shumaker,  12  Tex.  51. 

Vermont.  —  Dewey  v.  Dewey,  35  Vt.  555. 

Virginia  — Hardy  v.  Norfolk  Mfg.  Co.,  80 
Va.  404;  Diggs  v.  Brown,  78  Va.  292;  McCully 
v.  McCully,  78  Va.  159. 

Wisconsin.  —  Fowler  v.  Bailley,  14  Wis.  125. 

Leaves  Legal  Title  Undisturbed.  —  Although  a 
court  of  equity  considers  and  treats  real  prop- 
erty purchased  with  the  partnership  funds  and 
held  for  the  purposes  of  the  firm  as  constitut- 
ing part  of  the  stock  of  the  partnership,  it 
leaves  the  legal  title  undisturbed,  except  so 
far  as  may  be  necessary  to  protect  the  equita- 
ble rights  of  the  respective  partners.  Langz<. 
Waring,  25  Ala.  625,  60  Am.  Dec.  533. 

Parol  Evidence  is  competent  to  show  that 
land  held  by  one  partner  is  in  fact  partnership 
property.  Sherwood  v.  St.  Paul,  etc.,  R.  Co.. 
21  Minn.  127.  See  also  the  title  Parol  Evi- 
dence, vol.  21,  p.  1102. 

1.  Subject  to  All  Incidents  of  Partnership  Prop- 
erty.—  Crawshay  v.  Maule.  1  Swanst.  530,  19 
Eng.  Rul.  Cas.  484;  Riddle  v.  Whitehill,  135 
U.  S.  621;  Jones  v.  Davies,  60  Kan.  309,  72 
Am.  St.  Rep.  354;  Spalding  Wilson,  80  Ky. 
589;  Dyer  v.  Clark,  5  Met.  (Mass.)  562,  39  Am. 
Dec.  697;  Messer  v.  Messer,  59  N.  H.  375; 
Ross  v.  Henderson,  77  N.  Car.  170. 

Judgments  Against  the  Firm  are  payable  out 
of  the  proceeds  of  such  really  in  preference  to 
individual  judgments.  Erwin's  Appeal,  39 
Pa.  St.  535,  80  Am.  Dec.  542;  West  Hickory 
Min.  Assoc.  v.  Reed,  80  Pa.  St.  38.  And  see 
Black  v.  Seipt,  12  Phila.  (Pa.)  360,  34  Leg.  Int. 
(Pa.)  66. 

2.  Equity  Will  Treat  Property  as  Partnership 
Property.  —  Darby  v.  Darbv,  3  Drew.  495;  Du- 
puy v.  Leavenworth,  17  Cal.  262. 

Surviving  Partner  Using  Partnership  Money  to 
Buy  Land,  Taking  Title  to  Himself  —  Rights  of 
Deceased  Partner's  Representatives.  —  Morgan  v. 
Morgan,  68  Ala.  80  (may  eilher  follow  fund  or 
hold  survivor).  See  the  title  Trusts  and 
Trustees. 

3.  Realty  Contributed  by  Partner  Without  Con- 
veyance—Owner Becomes  Trustee. —  Wiegand 
v.  Copeland,  14  Fed.  Rep.  118.  And  see  Riede- 
burg  v.  Schmitt,  71  Wis.  644. 

An  agreement  to  bring  real  estate  into  the 
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(3)  Effect  of  Bona  Fide  Purchase  from  Partner  Holding  Legal  Title.  —  It 
has  been  held  that  where  a  member  of  a  partnership  holds  the  legal  title  to 
partnership  property,  one  who  purchases  such  property  from  him  bona  fide 
for  value,  and  without  notice,  will  take  the  title  thereto  discharged  from  any 
trust  in  favor  of  the  firm  or  of  its  creditors.1  But  if  the  purchaser  kas  notice, 
or  is  not  a  purchaser  for  value,  the  trust  will  be  enforced  against  him.3 

3.  Partner's  Interest  in  Firm  Property  —  a.  Nature  of  Interest  —  (1)  In 
General.  —  The  interest  which  partners  have  in  the  firm  property  is  peculiar 
to  itself,  and  a  holding  in  partnership  cannot  well  be  assimilated  to  any  of 
the  other  forms  of  collective  holding.  While  it  has  many  of  the  charac- 
teristics of  estates  in  common  and  in  joint  tenancy,  yet  the  interest  of  part- 
ners in  the  firm  property  is  neither  that  of  joint  tenants  nor  that  of  tenants 
in  common,  but  is  sui generis? 

Each  Has  interest  in  Whole.  —  Each  partner  is  possessed  per  my  et  per  tout, 
that  is,  by  the  half  or  moiety  and  by  all;  or,  in  other  words,  each  has  a  joint 
interest  in  the  whole,  but  not  a  separate  interest  in  any  particular  part,  of  the 
partnership  property.* 

Eight  to  Transfer  interest.  — A  partner  cannot  transfer  an  undivided  interest  in 
any  specific  article  belonging  to  the  firm.5 

May  Sell  Specific  Partnership  Property  and  Pass  Title.  —  A  partner  may,  on  the  other 
hand,  sell  specific  partnership  property,  so  as  to  pass  to  his  vendee  the  entire 
title.6 

Arthurs,  7  Pa.  St.  165;  Kruschke  v.  Stefan,  83 
Wis.  373.  And  see  Needham  v.  Wright,  140 
Ind.  190;  Pilcher's  Succession,  39  La.  Ann. 
362;  Hines  v.  Dean,  1  Tex.  App.  Civ.  Cas., 
§  690;  and  the  title  Joint  Tenants  and  Ten- 
ants in  Common,  vol.  17,  p.  652. 

For  the  Purpose  of  Taxation,  the  firm,  and  not 
the  individual  members  of  the  firm,  is  the 
owner  of  the  partnership  property.  Stock- 
well  v.  Brewer,  59  Me.  286. 

4.  Each  Has  Joint  Interest  in  Whole,  hut  Not 
Separate  Interest  in  Any  Part. — Taft  v.  Sch  wamb, 
80  111.  300.  And  see  to  the  same  effect  Cross- 
well  v.  Lehman,  54  Ala.  363,  25  Am.  Rep.  684; 
Stephens  v.  Orman,  10  Fla.  9;  Bellamy  v. 
Bellamy,  6  Fla.  62:  Robinson  v.  Winn,  4  Ky. 
L.  Rep.  54;  Johnson  v.  Brandt,  10  Mart.  (La.) 
640;  Hubbardston  Lumber  Co.  v.  Covert,  35 
Mich.  254. 

Partners  of  Tenants  in  Common  Are  Equally 
Entitled  to  possession  of  partnership  or  com- 
mon property.  This  equality  of  right  continues 
after  a  dissolution  of  the  partnership.  Mor- 
ganstern  v.  Thrift,  66  Cal.  577. 

A  Partner  Has  an  Entire  as  Well  as  a  Joint  In- 
terest in  the  whole  partnership  property,  and 
is  in  some  sense  a  trustee  thereof  for  the  pay- 
ment of  creditors.  Hutchinson  v.  Dubois,  45 
Mich.  143. 

Rights  Identical  Regardless  of  Purpose  of  Part- 
nership.—  Robertson  v.  Baker,  n  Fla.  192. 

larceny  by  Partner  of  Firm  Goods. —  See  the 
title  Larceny,  vol.  18,  p.  512;  and  as  to  an  oral 
charge  of  such  conduct  as  slander,  see  the  title 
Libel  and  Slander,  vol.  18,  p.  890. 

5.  Partner  Cannot  Transfer  Undivided  Interest 
in  Partnership  Article.  —  Nichol  v.  Stewart,  36 
Ark.  612;  Pratt  v.  McGuinness,  173  Mass. 
170;  Strauss  v.  Frederick,  91  N.  Car.  121.  See 
also  Myers  v.  Moulton,  71  Cal.  498,  and  the 
title  Joint  Tenants  and  Tenants  in  Common, 
vol.  17,  p.  652. 

6.  Partner  May  Pass  Entire  Title  by  Sale  of 
Specific   Partnership  Property. —  Thompson  v. 
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stock  of  the  firm  impresses  it  with  a  trust  as 
to  general  creditors.  Calkitt  v.  Thomas,  I 
Phila.  (Pa.)  463,  10  Leg.  Int.  (Pa.)  206.  And 
see  Boyers  v.  Elliott,  7  Humph.  (Tenn.)  204. 

1.  Bona  Fide  Purchaser  Without  Notice  Takes 
Free  from  Trust.  —  McNeil  v.  First  Cong.  Soc, 
66  Cal.  105;  Robinson  Bank  v.  Miller,  153  111. 
214.  46  Am.  St.  Rep.  883;  McMillan  v.  Hadley, 
78  Ind.  590;  Hiscock  v.  Phelps,  49  N.  Y.  97; 
Page  v.  Thomas,  43  Ohio  St.  38,  54  Am.  Rep. 
788  (set  out  in  the  title  Judgments  and  De- 
crees, vol.  17,  p.  786,  note  7).  And  see  Dupuy 
v.  Leavenworth,  17  Cal.  262;  Buck  v.  Winn, 
11  B.  Mon.  (Ky.)  320;  Davis  v.  Davis,  60  Miss. 
615;  Hogle  v.  Lowe,  12  Nev.  286;  Lauffer  v. 
Cavett,  87  Pa.  St.  479;  also  the  titles  Implied 
Trusts,  vol.  15,  p.  1200;  Purchasers  for 
Value  and  Without  Notice. 

In  Pennsylvania,  in  order  to  impress  land 
brought  into  the  partnership  stock  with  the 
character  of  partnership  property  so  as  to  ren- 
der it  liable  to  the  claims  of  firm  creditors,  the 
intent  to  bring  it  into  the  partnership  stock 
must  appear  by  recorded  deed  or  writing. 
Gunnison  v.  Erie  Dime  Sav.,  etc.,  Co.,  157  Pa. 
St.  303. 

2.  Purchaser  with  Notice  or  Not  Parting  with 
Value  Takes  Subject  to  Trust.  —  Brewer  v. 
Browne,  68  Ala.  210;  Goldthwaite  v.  Janney, 
102  Ala.  431,  48  Am.  St.  Rep.  56;  Dyer  v. 
Clark,  5  Met.  (Mass.)  562,  39  Am.  Dec.  697; 
Matlack  v.  James,  13  N.  J.  Eq.  126;  Page  v. 
Thomas,  43  Ohio  St.  38,  54  Am.  Rep.  788; 
Bergeron  v.  Richardott,  55  Wis.  129.  See  also 
Hardin  v.  Dolge,  46  N.  Y.  App.  Div.  416. 

3.  Partner's  Interest — Sui  Generis.  —  Smith 
v.  McMicken,  3  La.  Ann.  319;  Hutchinson  v. 
Dubois.  45  Mich.  143;  Hubbardston  Lumber 
Co.  v.  Covert,  35  Mich.  254:  Gaines  v.  Coney, 
51  Miss.  323;  Williams  v.  Gage,  49  Miss.  777; 
Whitmore  v.  Shiverick,  3  Nev.  288;  Preston 
v.  Fitch,  137  N.  Y.  41;  Strauss  v.  Frederick,  91 
N.  Car.  121;  Ludlow  v.  Cooper,  4  Ohio  St.  10; 
Sweeney  v.  Horn,  7  Pa.  Dist.  391;  Kramer  v. 
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Upon  the  Death  of  a  Partner  the  Firm  Assets  Vest  in  the  Survivor,  to  the  exclusion  of 
the  representatives  of  the  deceased  partner.1 

Survivor  Takes  Assets  Charged  with  Trust.  — The  right  of  survivorship  in  partner- 
ship estates  is  not  a  beneficial  right.  The  assets  are  taken  by  the  surviving 
partner  charged  with  a  trust  or  quasi  trust  to  pay  the  firm  debts  and  to  w  ind 
up  its  affairs,2  and  it  is  his  duty  to  account  to  the  representatives  of  his 


Bowman,  6  Wall.  (U.  S.)  316;  Hermann  v. 
Louisiana  State  Ins.  Co.,  8  La.  289;  Shearer 
v.  Shearer,  98  Mass.  107:  Lamb  v.  Durant,  12 
Mass.  54,  7  Am.  Dec.  31;  Person  v.  Wilson.  25 
Minn.  189;  Thursby  v.  Lidgerwood,  69  N.  Y. 
198;  Mersereau  w.  Norton,  15  Johns.  (N  Y.) 
180;  Wells  v.  Mitchell,  1  Ired.  L.  (23  N.  Car.) 
484,  35  Am.  Dec.  757;  Frost  v.  Wolf,  77  Tex. 
455,  19  Am.  St.  Rep.  761;  Schneidet  v.  San- 
som,  62  Tex  201,  50  Am.  Rep.  521.  S;e  also 
Baldwin  v.  Richardson,  33  Tex.  16;  and  the 
title  Joint  Tenants  and  Tenants  in  Common, 
cited  in  the  preceding  note. 

1.  Property  Vests  in  Survivor  —  England.  — 
Newell  v.  TownsenJ,  6  Sim  419;  Martin  v. 
Crump,  2  Salk.  444,  1  Ld.  Raym.  340;  Knox 
v.  Gye,  L.  R.  5  H.  L.  656;  Taylor  v.  Taylor, 
28  L.  T.  N.  S.  188;  Smith  v.  Everett,  27  Beav. 
446.  Compare  Buckley  v.  Barber,  6  Exch.  164, 
distinguishing  between  lands,  debts,  and 
ord inary  chattels. 

United  States,  —  Clay  v.  Freeman,  118  U.  S. 
97;  Shanks  v.  Klein,  104  U.  S.  18;  Churchill 
v.  Buck,  102  Fed.  Rep.  38;  McGorrav  v. 
O'Connor,  87  Fed.  Rep.  586;  Belding  v. 
Turner,  8  Blatchf.  (U.  S.)  321,  3  Fed.  Cas.  No. 
1,243;  Clay  v.  Field,  34  Fed.  Rep.  375. 

Alabama  — Strange  v.  Graham,  56  Ala.  614; 
Costley  v.  Wilkerson,  49  Ala.  210;  Skinner  v. 
Bedell,  32  Ala.  44;  Houston  v.  Stanton,  11 
Ala  412;  Edgar  v.  Cook,  4  Ala.  5S9;  Rice  v. 
Merchants,  etc.,  Nat.  Bank,  100  Ala.  617. 

Arkansas.  —  Cline  v.  Wilson,  26  Ark.  154; 
Bernie  v.  Vandever,  16  Ark.  61b. 

California .  —  Robertson  v.  Burrell,  no  Cal. 
568;  People  v.  Hill,  16  Cal.  113,  And  see 
Code  Civ.  Pro.  Cal.,  §  1585. 

Florida.  —  Price  v.  Hicks,  14  Fla.  565. 

Illinois. — Oliver  v.  Forrester,  96  111.  315; 
Miller  v.  Jones,  39  111.  54;  People  v  White,  11 
III.  34r;  Bauer  Grocer  Co.  v.  McKee  Shoe  Co., 
87  111.  App.  434;  Forrester  v.  Oliver,  1  111. 
App.  259. 

Indiana.  —  Needham  v.  Wright,  140  Ind.  19S; 
Valentine  v.  Wysor,  123  Ind.  47;  Willson  v. 
Nicholson,  61  Ind.  241;  Cobble  v.  Tomlinson, 
50  Ind.  550. 

lozva.  —  Milner  v.  Cooper,  65  Iowa  igo;  Starr 
v.  Case,  59  Iowa  491. 

Kentucky.  —  Wilson  v.  Soper,  13  B.  Mon. 
(Ky.)4ii,  56  Am,  Dec.  573. 

Maryland  —  Walkor  v.  House,  4  Md.  Ch.  39. 

Massachusetts.  —  Bush  v.  Clark,  127  Mass. 
in;  Holbrook  v.  Lackey,  13  Mel.  (Mass  )  132, 
46  Am.  Dec.  726;  Dver  v.  Clark,  5  Met.  (Mass.) 
562,  39  Am.  Dec.  697 ;  Johnson  v.  Ames,  6  Pick. 
(Mass.)  330. 

Michigan. — Connor  v.  Allen,  Harr  (Mich.) 
371;  Blodgett  :'.  Muskegon,  60  Mich.  5S0;. 
Way  v.  Siebbins,  47  Mich.  296;  Basseit  r\ 
Miller,  39  Mich.  133;  Merriti  v.  Dickey,  38 
Mich.  41. 

Missouri.  —  Kahn  v.  Johnson,  18  Mo.  App. 
426;.  Denny  v.  Turner,  2  Mo.  App.  52. 


Montana.  —  Krueger  v.  Speith,  8  Mont.  482. 
North  Carolina.  —  Pitt  v.  Moore,  99  N.  Car. 
85,  6  Am.  St.  Rep.  489;  Strauss  v.  Frederick, 
91  N  Car.  121. 

Pennsylvania  — Bullitt  v.  Chartered  Fund, 
26  Pa.  St.  108;  Power  v.  Kirk,  1  Pittsb.  (Pa.) 
510. 

Rhode  Island. —  Hawkins  v.  Capron,  17  R. 
I.  679. 

South  Carolina.  —  Knox  v.  Schepler,  2  Hill 
L.  (S.  Car.)  595. 

Texas.  ■ —  Rogers  v.  Nichols,  20  Tex.  719. 
See  also  the  title  Executous  and  Adminis- 
trators, vol.  11,  pp.  837,  980. 

In  Cali fornia  the  heirs  of  a  deceased  partner 
have  no  interest  in  the  partnership  property 
which  will  entitle  them  or  their  judgment 
creditors  to  redeem  the  property  from  a  mort- 
gage sale.  McGorrav  v.  O'Connor,  79  Fed. 
Rep.  861,  affirm,d%7  Fed.  Rep.  586. 

Surviving  Partner  May  Proceed  in  Equity  to 
Obtain  Possession.  —  Gray  v.  Palmer,  9  Cal.  616. 

The  Representative  of  a  Deceased  Partner  Has 
No  Specific  Interest  in  or  claim  upon  any 
particular  part  of  the  partnership  estate. 
Knox  v.  Gye,  L.  R.  5  H.  L.  656. 

Execution  for  Debt  of  Deceased  Partner  Cannot 
Be  Levied  on  Partnership  Property.  —  Newell  v. 
Townsend.  6  Sim.  419. 

2.  Survivor  Takes  Assets  Charged  with  Trust 
—  England.  —  Knox  v.  Gye,  L.  R  5  H.  L.  656. 
Alabama.  —  Offult  v.  Scott,  47  Ala.  104. 
Arkansas.  —  Hill  v.  Draper,  54  Ark.  395. 
California.  —  Smith  v.  Walker,  38  Cal.  385. 
Illinois.  —  Pierce  v.  McClellan,  93  111.  245; 
Nelson  v.  Hayner,  66  111.  4S7. 

Indiana.  —  Needham  v.  Wright,  140  Ind.  198; 
Holland  v.  Fuller.  13  Ind.  195;  Bollenbacher 
-•.  Bloomington  First  Nat.  Bank,  S  Ind.  App. 
12. 

Iowa.  —  Milner  v.  Cooper.  65  Iowa  190. 
Massachusetts .  —  Jones  v.  Dexier,  130  Mass. 
380,  39  Am.  Rep.  459. 

Montana.  —  Krueger  v.  Speith,  8  Mont.  482; 
Ferguson  v.  Speith,  8  Mont.  493. 

New  York.  —  Russell  v.  McCall,  141  N.  Y. 
437,  3S  Am.  St.  Rep.  807. 

Tennessee.  —  Griffey  v.  Northcutt,  5  Heisk. 
(Tenn.)  746. 

The  Good  Will  of  a  Firm  Does  Not  Survive 
beneficially  to  the  remaining  partners  on  the 
death  of  one.  See  the  titles  Exfcvtors  and 
Administrators,  vol.  n,  p.  S31;  Good  Will, 
vol.  14,  p.  10S7. 

Distribution  After  Paying  Debts.  —  After  pay- 
ing all  obligations  of  the  firm,  the  residue  of 
the  assets  is  distributed  among  the  several 
surviving  members  and  the  representatives  of 
the  deceased  members.  Needham  v.  Wright, 
140  Ind.  190,  disapproving  Stair  v.  Richardson, 
108  Ind.  429. 

A  Surviving  Partner  Is  Not  a  Trustee  in  the 
sense  that  a  creditor  of  the  late  firm  may  not 
attach  the  assets  of  such  firm  in  hi>  hands,  nor 
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deceased  partner  for  all  the  partnership  assets.1  According  to  some  decisions 
it  has  been  held  that  the  term  "trustee"  as  thus  applied  to  a  surviving  part- 
ner is  inaccurate,  and  that  there  is  nothing  fiduciary  between  the  surviving 
partner  and  the  representative  of  a  deceased  partner  except  that  they  may 
respectively  sue  each  other  in  equity.2  But  this  view  has  been  expressly  dis- 
approved and  repudiated  by  other  courts.3 

Legal  Title  to  Realty  — Held  as  Tenants  in  Common.  —  As  hereinbefore  shown,  a 
firm,  as  such,  cannot  hold  the  title  to  realty,4  and  where  such  legal  title  is 
vested  in  more  than  one  partner,  the  partners  hold  as  tenants  in  common.5 


is  such  creditor's  debt  secured  by  a  lien  within 
the  Montana  statute  now  embodied  in  Code 
Civ.  Pro.  1895,  §  891.  Krueger  v.  Speith,  8 
Mont.  4S2. 

1.  Survivor  Must  Account  to  Eepresentatives  of 
Deceased  Partner  —  England.  —  Martin  v. 
Crump,  2  Salk.  444,  1  Ld.  Raym.  340;  Lake 
v.  Gibson,  1  Eq.  Cas.  Abr.  291,  par.  3;  Jeffereys 
v.  Small,  1  Vern.  217;  West  v.  Skip,  1  Ves.  242, 
19  Eng.  Rul.  Cas.  622;  Knox  v.  Gye,  L.  R.  5 
H.  L.  656;  Taylor  v.  Taylor,  28  L.  T.  N.  S.  188. 

Alabama.  —  Cannon  v.  Copeland,  43  Ala. 
201;  Dent  v.  Slough,  40  Ala.  518;  Houston  v. 
Stanton,  11  Ala.  412;  Edgar  v.  Cook,  4  Ala. 
588. 

California.  —  Robertson  v.  Burrell,  110  Cal. 
568;  Manuel  v.  Escolle,  65  Cal.  110;  Smith  v. 
Walker,  38  Cal.  385. 

Florida. — Sanderson  :  Sanderson,  20  Fla. 
292;  Price  v.  Hicks,  14  Fla.  565;  Stephens  z>. 
Orman,  10  Fla.  9. 

Illinois.  —  Maynard  v.  Richards,  166  111.  466, 
57  Am  St.  Rep.  145;  Miller  v.  Jones,  39  III. 
54;  Winslo.v  v.  Leland,  12S  111.  304. 

Indiana.  —  Valentine  v.  Wysor,  123  Ind.  47. 

Iowa.  —  Young  v.  Scoville,  99  Iowa  177; 
Hutton  v.  Laws,  55  Iowa  710. 

Kentucky.  —  McCarthy  v.  Wood,  (Kv.  r8go) 
13  S.  W.  Rep.  792,  12  Ky.  L.  Rep.  84;  Coakley 
v.  Hazelwood.  (Ky.  1899)  49  S.  W.  Rep.  1067. 

Louisiana  —  Cockerham  v.  Bosley,  52  La. 
Ann.  65;  Kloiz  b.  Macready,  39  La.  Ann.  638; 
Cuiele  v.  Gassen,  14  La.  Ann.  5;  Leftwiich  v. 
Leftwitch,  6  La.  Ann.  346. 

Maryland.  —  Goodburn  v.  Stevens,  5  Gill 
(Md  )  i;  Welbourn  v.  Kleinle,  92  Md.  114. 

Massachusetts.  —  Robinson  v.  Simmons,  146 
Mass.  167,  4  Am.  St.  Rep.  299;  Washburn  v. 
Goodman,  17  Pick.  (Mass.)  519;  Dyerz\  Clark, 
5  Met.  (Mass.)  562,  39  Am.  Dec.  697;  Holbrook 
v.  Lackey,  13  Met.  (Mass.)  132,  46  Am.  Dec. 
726. 

Michigan.  —  Heath  v.  Waters,  40  Mich.  457; 
Roberts  v.  Kelsey,  38  Mich.  602;  Killefer  v. 
McLain,  78  Mich.  249;  Bundy  v.  Youmans,  44 
Mich.  376. 

Mississippi.  —  Mayson  v.  Beazley,  27  Miss. 
106;  Stewart  v.  Burkhalter,  28  Miss.  396. 

New  York.  —  Bell  v.  Hepworth,  51  Hun  \N. 
Y.)  616;  Continental  Trust  Co.  v.  Nobel, 
(Supm.  Ct.  Spec.  T.)  10  Misc.  (N.  Y.)  325: 
White  v.  White  55  N.  Y.  Super.  Ct.  417:  Farr 
v.  Morrtll,  53  Hun  (N.  Y.)  31;  Skidmore  v. 
Collier  8  Hun  (N.  Y.)  50;  Hutchinson  v. 
Campbell,  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  152; 
Fleischmann  v.  Fleischmann,  54  N.  Y.  App. 
Div.  202;  Ogden  v.  Astor,  4  Sandf.  (N.  Y.)  311 ; 
Cheeseman  v.  Wiggins,  1  Thomp.  &  C.  (N.  Y.j 
595- 

North  Carolina.  —  Drake  v.  Blount,  2  Dev. 
22  C.  of  L.— 7  97 


Eq.  (17  N.  Car.)  353;  Strauss  v.  Frederick,  91 
N.  Car.  121. 

Ohio.  —  Gray  v.  Kerr,  46  Ohio  St.  652. 

South  Carolina.  —  Gee  v.  Humphries,  49  S. 
Car.  253. 

Tennessee.  —  Griffey  v.  Northcutt,  5  Heisk. 
(Tenn.)  746. 

Wisconsin.  —  Driggs  v.  Morely,  2  Chand. 
(Wis.)  59,  2  Pin.  (Wis.)  403 

Action  of  Account  Would  Lie  at  Common  Law. 

—  Knox  v.  Gye,  L.  R.  5  H.  L.  656. 
Unnecessary  to  Provide  Against  Survivorship  in 

Articles  of  Partnership.  —  jeffereys  v.  Small,  1 
Vern.  217. 

The  Survivor  Should  Account  to  the  Adminis- 
trator, and  Not  to  the  Heirs,  of  the  deceased 
partner.  If  the  surviving  partner  is  himself 
the  administrator,  he  should  be  removed  and 
another  person  substituted  as  administrator 
whose  duty  it  would  then  be  to  institute  suit 
against  him  in  equity.  Hutton  v.  Laws,  55 
Iowa  710. 

One  Who  Has  Purchased  the  Deceased  Partner's 
Interest  in  the  Assets  may  sue  the  survivor  for 
a  discovery  and  an  accounting.  Driggs  v. 
Morely,  2  Chand.  (Wis.)  59,  2  Pin  (Wis.)  403. 

2.  Term  Trustee  Inaccurately  Applied  to  Surviv- 
ing Partner.  —  Knox  v.  Gye,  L.  R.  5  II.  L.  665, 
approved  in  Taylor  v.  Taylor,  28  L.  T.  N.  S. 
188. 

A  surviving  partner  is  not  to  be  regarded  in 
an  action  of  law  as  a  trustee  for  the  benefit  of 
firm  creditors.    Burchinell  v.  Koon,  25  Colo.  59. 

The  Obligation  of  a  Surviving  Partner  to  Ac- 
count Is  That  of  a  Debtor  and  Not  of  a  Trustee. 

—  Gray  v.  Kerr,  46  Ohio  St.  659.  See  also  Glea- 
son  v.  White,  34  Cal.  258;  Alston  v.  Rowles,  13 
Fla.  117. 

3.  View  that  Fiduciary  Relation  Exists.  —  Hill 

v.  Draper,  54  Ark  395.  And  see  the  dissent- 
ing opinion  of  Lord  Chancellor  Hatherley  in 
Knox  v.  Gye,  L.  R.  5  H.  L.  678. 

View  that  Survivor's  Position  Is  Anomalous.  — 
In  Russell  v.  McCall,  141  N.  Y.  437,  38  Am. 
St.  Rep.  807,  it  was  said  that  the  position  of  a 
surviving  partner  is  "  somewhat  anomalous, 
not  exactly  and  wholly  a  trustee,  and  yet  not 
a  full  owner  of  the  assets."  And  see  Strauss 
v.  Frederick,  91  N.  Car.  121. 

4.  Firm  as  Such  Cannot  Hold  Legal  Title  to 
Realty.  —  See  supra,  this  section.  How  Title  Is 
Held —  Partnership  Realty. 

5.  Realty  Held  as  Tenants  in  Common  —  United 
States. — Thompson  v.  Bowman,  6  Wall.  (U. 
S.)  316;  Anderson  v.  Tompkins,  1  Brock.  (U 
S.)  456.    And  see  Clay  v.  Field,  34  Fed.  Rep. 
375- 

Alabama.  —  Slaughter  v.  Doe,  67  Ala.  494; 
Wood  v.  Montgomery,  60  Ala.  500. 
Illinois.  —  Pepper  s.  Pepper,  24  111.  App.  316. 
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chargeable,  however,  in  equity  with  the  debts  of  the  partnership  and  with 
whatever  balance  is  due  from  one  partner  to  another  upon  the  winding  up  of 
the  partnership  business.1 

Legal  Title  of  Keaity  Descends  to  Heirs.  —  Where  a  partner  in  whom  the  legal 
title  to  real  estate  is  vested  dies,  such  legal  title  descends  to  his  heirs,  and 
does  not,  as  in  the  case  of  personalty,  pass  to  the  surviving  partner.2  The 
equitable  title  or  beneficial  interest  does,  however,  pass  to  the  survivors  for 
the  purpose  of  settling  up  the  partnership,  and  the  heirs  will  hold  the  legal 
title  in  trust  for  that  purpose.3 

(2)  Real  and  Actual  Interest  of  Partner.  —  The  real  and  actual  interest 
which  each  member  of  a  firm  has  in  the  partnership  stock  consists  in  the  net 
balance  remaining  due  to  him  after  all  the  partnership  debts  have  been  paid 
and  the  equities  between  such  partner  and  his  copartners  have  been  adjusted.4 


Massachusetts.  — ■  Ensign  v.  Briggs,  6  Gray 
(Mass.)  329;  Whitman  v.  Boston,  etc.,  R.  Co., 
3  Allen  (Mass.)  133;  Goodwin  v.  Richardson, 
n  Mass.  469. 

Michigan.  —  Fountain  v.  Hutchinson,  108 
Mich.  596. 

Nevada.  —  Arnold  v.  Stevenson,  2  Nev.  234. 

New  York. — Coles  v.  Coles,  15  Johns.  (N. 
Y.)  159;  Buchan  v.  Sumner,  2  Barb.  Ch.  (N. 
Y.)  165,  47  Am.  Dec.  305;  Smith  v.  Jackson,  2 
Edw.  (N.  Y.)  28. 

North  Carolina.  —  Hanff  v.  Howard,  3  Jones 
Eq.  (56  N.  Car.)  440;  Potts  v.  Blackwell,  3 
Jones  Eq.  (56  N.  Car.)  449. 

Ohio.  — Greene  v.  Graham  5  Ohio  264. 

Tennessee.  —  Alabama  Marble,  etc.,  Co.  v. 
Chattanooga  Marble,  etc.,  Co.,  (Tenn.  Ch.  1896) 
37  S.  W.  Rep.  1004. 

Vermont.  —  Farrand  v.  Gleason,  56  Vt.  633. 

And  see  Thornton  v.  Dixon,  3  Bro.  C.  C. 
(5th  ed.)  199;  Balmain  v.  Shore,  9  Ves.  Jr.  500. 

When  a  Partnership  Estate  Is  Partitioned  in 
Equity,  relief  will  be  granted  in  accordance 
with  the  equitable  rights  of  the  parties,  and 
not  by  the  legal  title.  Thayer  v.  Lane,  Walk. 
(Mich.)  200. 

Neither  Partner  Can  Convey  More  than  Undi- 
vided Interest. — Anderson  v.  Tompkins,  1 
Brock.  (U.  S.)  456;  Willey  v.  Carter,  4  La. 
Ann.  56;  Arnold  v.  Stevenson,  2  Nev.  234; 
Donaldson  v.  Cape  Fear  Bank,  1  Dev.  Eq.  (16 
N.  Car.)  103,  18  Am.  Dec.  577. 

Deed  by  Some  Does  Not  Convey  Interest  of  Other 
Partner  Who  Does  Not  Join.  —  Alabama  Marble, 
etc.,  Co.  v.  Chattanooga  Marble,  etc.,  Co  , 
(Tenn.  Ch.  1896)  37  S.  W.  Rep.  1004. 

Surviving  Partner  May  Sell  and  Convey  a  Good 
Title,  Whether  a  Sale  Is  Necessary  to  Pay  Debts  or 
Not,  so  long  as  the  partnership  remains  unset- 
tled. So  held  in  Solomon  v.  Fitzgerald,  7 
Heisk.  (Tenn.)  552. 

1.  Chargeable  with  Firm  Debts  and  Balances 
Due  on  Winding  Up.  —  Pepper  v.  Pepper,  24  111. 
App.  316;  Buchan  v.  Sumner,  2  Barb.  Ch.  (N. 
Y.)  165.  47  Am.  Dec.  305;  Smith  v.  Tarlton,  2 
Barb.  Ch.  (N.  Y.)  336;  Buckley  v.  Buckley,  11 
Barb.  (N.  Y.)  43.  Compare  Coster  v.  Clarke,  3 
Edw.  (N.  Y.)  428. 

2.  Legal  Title  Descends  to  Heirs  of  Partner  in 
Whom  Vested.  —  Shanks  v.  Klein,  104  U.  S.  J 8; 
Kleine  v.  Shanks,  3  Cent.  L.  J.  799.  14  Fed. 
Cas.  No.  7,870;  Piatt  v.  Oliver,  3  McLean  (U. 
S.)  27,  19  Fed.  Cas.  No.  11,116;  Walling  v. 
Burgess,  122  Ind.  299;   Delmonico  v.  Guil- 

laurpp,  2  5an<Jf,  Ch,  (N,  Y,)  366;  Tillinghast 


v.  Champlin,  4  R.  I.  173,  67  Am.  Dec.  510; 
Hannegan  v.  Roth,  12  Wash.  65. 

As  to  the  Devolution  of  Title  to  Eealty,  see 
infra,  this  section,  Conversion  of  Firm  Keaity 
into  Personalty. 

3.  Heirs  Hold  Title  in  Trust.  —  Kleine  v. 
Shanks,  3  Cent.  L.  J.  799,  14  Fed.  Cas.  No. 
7,870. 

Real  estate  purchased  and  held  by  a  firm  for 
partnership  purposes  so  far  partakes  of  the 
character  of  personalty  that  it  is  under  the 
control  of  a  court  of  equity  in  making  a  final 
adjustment  of  the  affairs  of  the  partnership, 
and  a  court  of  equity  has  the  power  to  vest  in 
a  surviving  partner  the  discretion  to  dispose 
of  it  at  public  or  private  sale.  Mauck  v. 
Mauck.  54  111.  281.  And  see  Hannegan  v. 
Roth,  12  Wash.  65;  Piatt  v.  Oliver,  3  McLean 
(U.  S.)  27,  19  Fed.  Cas.  No.  11,116;  Hanway  v. 
Robertshaw.  49  Miss.  758. 

4.  Balance  Due  After  Debts  Paid  and  Equities 
Between  Partners  Adjusted  —  England.  —  West 
v.  Skip,  1  Ves.  241,  19  Eng.  Rul.  Cas.  621; 
Ex  p.  Ruffin,  6  Ves.  Jr.  127,  19  Eng.  Rul.  Cas. 
628. 

United  States.  —  New  York  Fourth  Nat. 
Bank  v.  New  Orleans,  etc.,  R.  Co.,  n  Wall. 
(U.  S.)  624;   Case   v.  Beauregard,  99  U.  S. 

119. 

Alabama.  —  Sloan  v.  Wilson,  117  Ala.  583. 

California.  —  Noonan  v.  Nunan,  76  Cal.  44; 
Jones  v.  Parsons,  25  Cal.  100;  Chase  v.  Steel, 
9  Cal.  64. 

Connecticut.  —  Beckley  v.  Munson,  22  Conn. 
299;  Filley  v.  Phelps,  18  Conn.  300;  Barber  v. 
Hartford  Bank,  9  Conn.  410;  Canneld  v.  Hard, 
6  Conn.  184;  Brewster  v.  Ham  met,  4  Conn.  542. 

Illinois. —  Sindelare  v.  Walker,  137  111.  43, 
31  Am.  St.  Rep.  353;  Trowbridge  v.  Cross,  117 
111.  109;  Bopp  v.  Fox,  63  111.  540;  Carter  v. 
Bradley.  58  111.  101. 

Indiana. —  Henry  v.  Anderson,  77  Ind.  361; 
Smith  v.  Evans.  37  Ind.  526;  Matlock  v.  Mat- 
lock, 5  Ind.  404;  Powell  v.  Bennett,  131  Ind. 
465. 

Iowa.  —  Drake  v.  Moore,  66  Iowa  58;  Enix 
v.  Hays,  48  Iowa  86;  Hewitt  v.  Rankin.  41 
Iowa  35. 

Kentucky.  —  Savage  v.  Carter,  9  Dana  (Ky.) 
410;  Mobley  v.  Hightower,  7  Ky.  L.  Rep.  225; 
Eubank  v.  Vance,  6  Ky.  L.  Rep.  303;  Corn- 
wall v.  Cornwall,  6  Bush  (Ky.)  371;  Winter- 
smith  v.  Pointer,  2  Met.  (Ky.)  457. 

Louisiana,  —  Perry  v.  Holloway,  6  La.  Ann. 
265, 
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Rule  Applicable  Both  to  Realty  and  to  Personalty.  —  A  partner's  real  beneficial  inter- 
est in  firm  realty  stands  upon  the  same  footing  with  his  interest  in  the  per- 
sonalty. In  either  case  it  is  simply  a  right  to  share  in  what  may  remain  after 
winding  up  the  partnership  and  paying  all  its  debts.1 

(3)  Right  to  Have  Sale  or  Partition  —  (a)  General  Rule.  —  When  a  partnership 
is  dissolved,  the  entire  partnership  property  is  to  be  sold,  and  after  all  firm 
debts  and  liabilities  have  been  discharged  the  proceeds  of  such  sale  must  be 
apportioned  among  the  partners  according  to  their  respective  shares  in  the 
partnership  capital.3  And  it  may  be  stated  as  a  general  rule  that  while  a 
partner  can  compel  a  sale  of  partnership  property  he  cannot  insist  on  a  par- 
tition thereof.3  No  one  partner  has  the  right  to  demand  that  any  particular 
part  or  article  of  the  partnership  property  shall  not  be  sold  and  that  he  shall 
be  allowed  to  retain  his  share  thereof  in  specie  * 

Rule  Uniform  in  Case  of  Personalty.  —  With  regard  to  personal  property,  the  rule 
that  it  is  to  be  in  all  cases  converted  into  money  for  distribution  is  well 
established  and  entirely  uniform  everywhere.5 

Conflicting  Views  as  to  Realty.  —  In  regard  to  the  application  of  the  general  rule 
to  firm  realty,  the  decisions  are  not  harmonious,  some  cases  holding  that  it  is 
not  always  essential  that  there  be  a  sale  of  the  firm  realty.8    Some  authorities 


Maine.  —  Crooker  v.  Crooker,  46  Me.  250; 
Douglas  v.  Winslow,  20  Me.  89. 

Maryland.  —  Hall  v.  Clagett,  48  Md.  223. 

Massachusetts.  —  Dyer  v.  Clark,  5  Met. 
(Mass.)  562,  39  Am.  Dec.  697;  Tobey  v.  Mc- 
Farlin,  115  Mass.  98;  Pierce  v.  Jackson,  6 
Mass.  243. 

Michigan.  —  Hutchinson  v.  Dubois,  45  Mich. 
143. 

Minnesota. — Schalck  v.  Harmon,  6  Minn. 

265-  .... 

Mississippi.  —  Atwood  v.  Meredith,  37  Miss. 

635;    Bowman    v.    O'Reilly,    31    Miss.  261; 

Gaines  v.  Coney,  51  Miss.  323;  Williams  v. 

Gage,  49  Miss.  777. 

New  Hampshire.  —  Newman  v.  Bean,  21  N. 

H.  93. 

New  York.  — Hayes  v.  Reese,  34  Barb.  (N. 
Y.)i5i;  Van  Scoter  v.  Lefferts,  11  Barb.  (N. 
Y.)  140;  Nicoll  v.  Mumford,  4  Johns.  Ch. 
(N.  Y.)  522;  Iddings  v.  Bruen,  4  Sandf.  Ch. 
(N.  Y.)  223;  Woolverton  v.  Austin,  57  N.  Y. 
App.  Div.  347;  Price  v.  Jackson,  3  Ch.  Sent. 
(N.  Y.)  26;  Rodriguez  v.  Heffernan,  5  Johns. 
Ch.  (N.  Y.)  417;  Staats  v.  Bristow,  73  N.  Y. 
264;  Menagh  v.  Whitwell,  52  N.  Y.  146,  n 
Am.  Rep,  683;  Finley  v.  Fay,  17  Hun  (N.  Y.)67. 

North  Carolina.  —  State  Bank  v.  Fowle,  4 
Jones  Eq.  (57  N.  Car.)  8;  Wilson  v.  Lineberger, 
83  N.  Car.  524. 

Ohio. — Sutcliffe  v.  Dohrman,  18  Ohio  i8r, 
51  Am.  Dec.  450;  Ludlow  v.  Cooper,  4  Ohio 
St.  10. 

South  Carolina.  —  Crawford  v.  Baum,  12 
Rich.  L.  (S.  Car.)  75. 

West  Virginia.  —  Kenneweg  v.  Schilansky, 
45  W.  Va.  521. 

A  Partner's  Interest  Is  a  Chose  in  Action,  i.  e., 
a  jus  in  personam,  and  his  claim  is  accordingly 
barred  by  the  statute  of  limitations  applicable 
to  personal  actions.    Knox  v.  Gye,  L.  R.  5  H 
L.  656. 

Heirs  of  Deceased  Partner  Take  Only  After  Pay- 
ment of  Debts.  —  Deeter  v.  Sellers,  102  Ind.  458; 
Grissom  v.  Moore.  106  Ind.  296  55  Am.  Rep. 
742;  Valentine  v.  Wv?or,  123  Ind,  47;  State  v. 
Pay,  3  Ind.  App.  155, 


Where  Each  Partner  Has  a  Private  Account 
with  the  Firm,  one  extinguishes  the  other  pro 
tanto;  and  the  difference  between  the  two  will 
be  a  balance  due  by  one  partner  to  the  other, 
to  be  adjusted  on  final  settlement  of  the  con- 
cern.   Armistead  v.  Spring.  1  Rob.  (La.)  568. 

1.  Interest  in  Realty  and  Personalty  Stand 
upon  Same  Footing.  —  Trowbridge  v.  Cross,  117 
111.  109;  Simpson  v.  Leech,  86  111.  286;  Bopp 
v.  Fox,  63  111.  540;  Henry  v.  Anderson,  77  Ind. 
361;  Du  Bree  v.  Albert,  100  Pa.  St.  483; 
Kruschke  v.  Stefan,  83  Wis.  373. 

Sale  to  Pay  Debts  of  Deceased  Partner.  —  A  sale 
of  partnership  real  estate  by  order  of  the 
Orphans'  Court,  for  the  payment  of  a  deceased 
partner's  debts,  does  not  pass  the  interest  of 
the  firm  though  the  legal  title  was  in  the  dece- 
dent alone.  McCormick's  Appeal,  57  Pa.  St. 
54,  98  Am.  Dec.  191.  See  also  Jones's  Appeal, 
70  Pa..  St.  169. 

2.  Property  to  Be  Sold  on  Dissolution  and  Pro- 
ceeds Divided. —  Darby  v.  Darby,  3  Drew.  495. 

3.  May  Compel  Sale  but  Not  Partition.  —  Wild 
v.  Milne.  26  Beav.  504;  Lyman  v.  Lyman,  2 
Paine  (U.  S.)  II,  15  Fed.  Cas.  No.  8,628; 
Sigourney  v.  Munn,  7  Conn.  11;  Pierce  v. 
Trigg,  10  Leigh  (Va.)  423.  And  see  infra,  this 
subdivision,  and  the  title  Partition,  vol.  21, 
P-  "54- 

A  commercial  partner  cannot,  after  selling 
his  interest  to  his  copartners,  claim  a  partition 
sale  of  real  estate  held  by  the  firm;  the  price 
would  go  to  the  other  partners.  Baca  v. 
Ramos,  10  La.  Ann  420. 

4.  May  Not  Insist  that  Particular  Part  Remain 
Unsold.  —  Darby  v.  Darby,  3  Drew.  495; 
Featherstonhaugh  v.  Fenwick,  17  Ves.  Jr.  298; 
Crawshay  v.  Collins,  15  Ves.  Jr.  218. 

5.  Rule  Well  Established  and  Uniform  as  to 
Personalty.  —  Shearer  v.  Shearer,  98  Mass.  107. 

6.  Sale  of  Realty  Unnecessary  Where  One  Part- 
ner Puts  In  No  Capital.  —  Duden  v.  Maloy,  63 
Fed.  Rep  183,  26  U  S.  App.  187. 

Right  to  Apply  for  Writ  of  Partition  Before  Ob- 
taining Decree  for  Dissolution.  —  See  Jackson  v. 
Deese,  35  Ga.  84. 
The  Administrator  )f  a  Partnership  Cannot  Par 
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make  the  right  to  a  partition  of  realty  depend  upon  the  question  whether  there 
are  outstanding  unpaid  firm  debts,  and  such  decisions  hoi.'  that  a  partition 
will  not  be  decreed  while  the  firm  debts  remain  unliquidated,  and  that  under 
such  conditions  a  partner  can  compel  a  division  of  the  firm  property  only  by 
a  bill  to  administer  and  settle  the  affairs  of  the  partnership.1  If,  however, 
there  are  no  outstanding  unpaid  debts  of  the  firm,  or  even  though  there  are 
outstanding  debts,  if  the  realty  will  not  be  needed  to.  pay  them,  it  is  held  by 
these  authorities  that  a  partner  is  entitled  to  a  partition  in  kind.3  Other  cases, 
however,  hold  that  upon  the  dissolution  or  termination  of  a  partnership,  a 
partner  cannot  claim  a  partition  of  the  property  under  any  circumstances,  and 
that  any  one  of  the  partners  is  entitled  to  have  all  the  assets  disposed  of  by 
sale  without  regard  to  the  existence  or  nonexistence  of  any  partnership  debts. 
This  is  the  established  English  view  upon  this  question.3 

(b)  Provisions  in  Partnership  Articles.  —  In  order  that  there  may  not  be  a  sale  of 
partnership  effects,  provision  is  sometimes  made  in  partnership  articles  that 
upon  dissolution  of  the  partnership  by  notice  or  by  the  death,  bankruptcy, 
etc.,  of  a  partner  therein,  the  other  partners  may  take  his  share  at  a  valuation 
made  in  a  manner  therein  prescribed.4 

b.  Shares  of  Each  Partner  —  (i)  How  Regulated —  Relative  shares  Regu- 
lated by  Agreement.  —  The  rules  governing  the  distribution  of  capital  upon  disso- 
lution of  a  partnership  having  been  hereinbefore  discussed,5  there  remains  to 
be  considered  the  entirely  distinct  and  separate  subject  of  the  division  of 
profits  and  losses  among  the  partners  after  such  return  of  the  capital  stock. 
With  regard  to  the  principles  governing  such  division,  it  may  be  stated  as  a 
general  rule  that  whatever  remains  after  the  firm  capital  has  been  returned 
constitutes  profits,  and  is  to  be  shared  by  the  partners  in  accordance  with  the 
agreement  therefor  as  shown  by  the  articles  of  partnership.6  It  will  be  pre- 
sumed that  losses  are  not  to  be  shared  in  the  same  proportion  as  profits  when 


tition  the  Real  Estate  of  the  partnership;  it  is 
the  province  of  a  court  of  equity  so  to  do. 
Burnside  v.  Savier,  6  Oregon  154. 
Sale  of  Partner's  Interest  under  Order  of  Court 

—  Purchaser  Entitled  to  Partition.  —  Greene  v. 
Graham,  5  Ohio  264,  cited  in  Ludlow  v.  Cooper, 
4  Ohio  St.  8. 

Division  of  Land  Must  Be  Evidenced  in  Writing. 

—  Duncan  v.  Duncan,  93  Ky.  37,  40  Am.  St. 
Rep.  159. 

Partner  Allowed  in  Partition  to  Retain  Real 
Estate  Improved  by  Him.  —  Cooper  v.  Frederick, 
4  Greene  (Iowa)  403. 

1.  No  Partition  While  Debts  Unpaid  —  Necessity 
for  Bill  to  Administer  Firm  Affairs.  —  Molineaux 
v.  Raynolds,  54  N.  J.  Eq.  559.  And  see  Moran 
v.  Mclnerney,  129  Cal.  29;  also  the  title  Par- 
tition, vol.  21.  p.  1154. 

2.  Partition  Compellable  Where  No  Outstanding 
Firm  Debts  or  Where  Realty  Not  Needed  for  Pay- 
ment.—  Mc.ineaux  v.  Raynolds,  54  N.  J.  Eq. 
559.  See  also  the  reference  in  the  last  note 
supra. 

3.  Any  Partner  Entitled  to  Sale  Irrespective  of 
Debts.  —  Wild  v.  Milne,  26  Beav.  504;  Craw- 
shay  v.  Maule,  1  Swanst.  518;  Cook  v.  Colling- 
ridge,  Jac.  607,  27  Beav.  456,  19  Eng.  Rul. 
Cas.  634;  Feathetsionhaugh  v  Fenwick,  17 
Ves.  Jr.  298,  19  Eng.  Rul.  Cas.  570;  Lyman  v. 
Lyman,  2  Paine  (U.  S.)  11,  15  Fed.  Cas.  No. 
8,628;  Pennybacker  v.  Leary,  65  Iowa  220. 

The  Executors  of  the  Deceased  Partner  Have  a 
Right  to  Insist  on  a  Sale  of  every  portion  of  the 
partnership  property.  Knox  v.  Gye,  L.  R.  5 
H.  L.  656,  ptr  Lord  Hatherley,  L.  C.  Compare 
Shearer  v.  Shearer,  98  Mass.  107. 


4.  Provisions  in  Articles  of  Partnership  Avoid- 
ing Sale  of  Partnership  Effects.  —  Wilson  v. 
Greenwood,  1  Swanst.  471;  Homfray  v. 
Fothergill,  L.  R.  I  Eq.  567;  Burfield  v.  Rouch. 
31  Beav.  241.  See  also  Cook  v.  Collingridge. 
Jac.  607. 

No  Ownership  of  Specific  Property. —  In  the 

absence  of  provisions  in  the  articles  of  part 
neiship  for  the  division  of  the  assets,  the  court 
cannot  determine  before  a  settlement  of  the 
partnership  is  had  that  a  partner  is  entitled  to 
any  particular  portion  of  the  firm  property. 
Cooper  v.  Frederick,  4  Greene  (Iowa)  403. 

6.  As  to  Distribution  of  Capital.  —  See  supra. 
this  title.  Firm  Capital — Rights  of  Partners  as 
to  Capital —  Return  on  Dissolution  0/  Firm. 

6.  Profits  Shared  According  to  Agreement  in 
Articles  of  Partnership  —  United  States.  —  Olcott 
v  Wing,  4  McLean  (U.  S.)  15.  See  also 
Hellebush  v.  Coughlin,  37  Fed.  Rep.  294. 

California.  —  Carpenter  v.  Hathaway.  87 
Cal.  434;  Settembre  v.  Putnam,  30  Cal.  490; 
Gray  v.  Palmer,  9  Cal.  639. 

Connecticut.  —  Canfield  v.  Hard.  6  Conn.  180. 
Florida.  —  Fry  v.  Hawley,  4  Fla.  258. 
Illinois.  —  Burgess  v.  Badger,  124  111.  288; 
Flagg  v.  Stowe  85  111.  164;  Taft  v.  Schwamb, 
80  111.  289;  Taylor  v.  Coffing,  18  111.  422. 
Indiana.  —  Carlisle  v.  Tenbrook,  57  Ind.  529. 
Kentucky.  —  Meguiar  v.  Helm,  91  Ky.  19. 
Minnesota.  —  Broderick  v.  Beaupre,  40  Minn. 
379- 

A'ebraska.  —  Warren  v.  Raben,  33  Neb.  380. 
ATew  Hampshire.  —  Raymond  v.  Putnam.  44 
N.  H.  160. 

New  York.  —  Clift  v.  Barrow,  108  N.  Y.  187; 
100  Volume  XXII. 


Partnership  Property. 


PA  R  TNERSHIP.     Partner's  Interest  in  Firm  Property. 


there  is  nothing  to  show  a  contrary  intention.1  But  the  partners  may,  if  they 
please,  stipulate  that  as  between  themselves  some  of  them  shall  not  bear  any 
of  the  losses.3 

(2)  Presumption  of  Equality  —  in  General. — Where  there  is  no  proof  of  an 
agreement  between  the  partners  as  to  apportionment,  the  presumption  will 
be  that  both  profits  and  losses  were  to  be  divided  equally.3 

Presumption  Prevails  Notwithstanding  Unequal  Contributions.  —  Such  equality  will  be 
presumed  notwithstanding  the  fact  that  the  contributions  to  the  firm  capital 
have  not  been  equal,4  and  whether  the  partners  are  or  are  not  on  a  par  with 


Leserman  v.  Bernheimer,  113  N.  Y.  39;  Schulte 
v.  Anderson,  45  N.  Y  Super.  Ct.  489. 

Ohio.  —  Meyer  v.  Oberhelman,  8  Ohio  Dec. 
(Reprint)  364,  7  C'ic.  L.  Bui.  197;  Gill  v. 
Geyer,  15  Ohio  St.  399. 

Pennsylvania.  —  Nellis's  Appeal,  (Pa.  1888) 
11  All.  Rep.  786;  Mclntire's  Appeal,  118  Pa. 
St.  421. 

Texas.  —  Russel'      Nail,  79  Tex.  664. 

And  see  Meserve  v.  Andrews,  106  Mass.  419. 

Partners  May  Make  Such  Agreement  as  They 
Desire  with  regard  to  sharing  profits  and  losses. 
Paul  v.  Cullum,  132  U.  S.  539;  Fleischmann 
v.  Gottschalk,  70  Md.  523;  Welsh  v.  Canfield, 
60  Md.  469. 

No  inquiry  as  to  who  rendered  the  most 
valuable  service  will  be  made  under  an  agree- 
ment for  equal  division.  Avritt  v.  Russell, 
(Ky.  1900)58  S.  W.  Rep.  811,  22  Ky.  L.  Rep.  752. 

Respective  Interests  Left  to  Be  Fixed  as  They 
Finally  Appear.  —  Thompson  v.  Fidelity  Trust, 
etc..  Vault  Co.,  10  Ky.  L.  Rep.  197. 

Depreciation  or  Advance  in  Value  of  the  stock 
unsold,  occasioned  by  fluctuation  in  prices  or 
change  in  quality  or  quantity,  as  by  the  effects 
of  fire,  should  be  taken  into  account.  Meserve 
v.  Andrews,  106  Mass.  419,  per  Wells,  J.  See 
also  Gill  v.  Geyer,  15  Ohio  St.  399. 

Duty  of  Partner  Retaining  Assets  and  Carrying 
On  Business  to  Render  Account.  —  Shiddell  v. 
Messick,  4  B.  Mon.  (Ky.)  157. 

Entries  in  the  Books  as  to  Shares  of  the  profits 
acquiesced  in  are  as  conclusive  of  the  rights 
of  the  parties  as  if  they  had  been  prescribed 
in  a  regular  contract.  Fleischmann  v.  Gott- 
schalk, 70  Md.  523.  And  see  the  title  Docu- 
mentary F.vidence,  vol.  9,  p  936. 

The  Fact  0'  a  Yearly  Accounting,  merely  to 
ascertain  the  net  profits,  will  not  alter  the 
terms  of  a  writlen  partnership  agreement  by 
which  one  partner's  share  of  the  profits  is 
guaranteed  to  reach  a  certain  sum.  Broderick 
v.  Beaupre,  40  Minn.  379. 

1.  Agreements  as  to  Profits  Presumed  to  Apply 
to  Losses. —  See  Olcott  v.  Wing,  4  McLean  (U. 
S.)  15,  18  Fed.  Ca.s.  No.  10.481;  Flaggy.  Stowe, 
85  III.  164;  Miller  v.  Hughes,  1  A.  K.  Marsh. 
(Ky.)  182;  Moley  v.  Brine,  120  Mass.  324;  Whit- 
comb  v.  Converse,  119  Mass.  38,  20  Am.  Rep. 
311. 

2.  An  Agreement  that  One  Member  Is  Not  to  Be 
Charged  with  Losses  from  bad  firm  debts  is  valid 
and  enforceable.  Goedecke  v.  Schwerin,  (C. 
PI.  Gen  T.)  1.1  N.  Y.  Supp.  780.  See  also  Gray 
v.  Palmer,  9  Cal.  639 

3.  Presumption  as  to  Equal  Division  of  Profits 
and  Losses  —  England.  —  Peacock  v.  Peacock, 
16  Ves.  Jr.  49.  19  Eng.  Rul.  Cas.  549. 

United  States.  —  Kimberly  v.  Arms,  129  U. 
S.  512.  And  see  Lewis  v.  Loper,  54  Fed.  Rep. 
237. 


Alabama.  —  Brewer  v.  Browne,  68  Ala.  210; 
Stein  v.  Robertson,  30  Ala./286;  Turnipseedw. 
Goodwin,  9  Ala.  372.  And  see  Donelson  v. 
Posey,  13  Ala.  752. 

California.  —  Griggs  v.  Clark,  23  Cal.  427. 

Connecticut.  —  Coil  v.  Tracy,  9  Conn.  21. 

Illinois.  —  Ligare  v.  Peacock,  109  111.  94; 
Flagg  v.  Stowe,  85  111.  164;  Remick  v.  Emig, 
42  111.  342;  Henrickson  v.  Reinback,  33  111. 
299;  Metcalf  v.  Fouts,  27  111.  no;  Farr  v.  John- 
son, 25  111.  522;  Taylor  v.  Coffing,  18  111.  422; 
Roach  v.  Perry,  16  111.  37. 

Iowa.  —  Moore  v.  Bare,  n  Iowa  198. 

Kentucky.  —  Lee  v.  Lashbrooke,  8  Dana 
(Ky.)  214;  Honore  v.  Colmesnil,  1  J.  J.  Marsh. 
(Ky.)  506. 

Louisiana.  —  Wolfe  v.  Gilmer,  7  La.  Ann. 
583.  And  see  Delamour  v.  Roger,  7  La.  Ann. 
153- 

Alaine.  —  Ctabtree  v.  Clapham,  67  Me.  326. 
Maryland.  —  Fleischmann  v.  Gottschalk,  70 
Md.  523. 

Massachusetts.  —  Harris  v.  Carter,  147  Mass. 
313;  Whitcomb  v.  Converse,  119  Mass.  38,  20 
Am.  Rep.  311. 

Michigan.  —  Hutchinson  v.  Dubois,  45  Mich. 
143;  Northrup  v.  McGill,  27  Mich.  234;  Win- 
garden  v.  Verhage,  68  Mich.  14. 

Mississippi.  —  Randle  v.  Richardson,  53 
Miss.  176;  Quine  v.  Quine,  9  Smed.  &  M. 
(Miss.)  155. 

Missouri.  — ■  Henry  v.  Bassett,  75  Mo.  89. 

New  Jersey.  —  Ratzer  v.  Ratzer,  28  N.  J.  Eq. 
136. 

New  York.  —  Van  Name  v.  Van  Name,  38 
N.  Y.  App.  Div.  451;  Hasbrouck  v.  Childs,  3 
Bosw.  (N.  Y.)  105;  Ryder  v.  Carpenter,  8  N. 
Y.  Wkly.  Dig.  25;  Evans  v.  Warner,  20  N.  Y. 
App.  Div.  230;  Ryder  v.  Gilbert,  16  Hun  (N. 
Y.)  163. 

North  Carolina.  —  Worthy  v.  Brower,  93  N. 
Car.  344;  Taylor  v.  Taylor,  2  Murph.  (6  N. 
Car.)  70;  Jones  v.  Jones,  1  Ired.  Eq.  (36  N. 
Car.)  332. 

Ohio.  —  Keys  v.  Baldwin,  10  Ohio  Dec. 
(Reprint)  271,  19  Cine.  L.  Bui.  376. 

Pennsylvania.  —  Frazer  v.  Linton,  183  Pa. 
St.  186. 

Texas  — Johnston  v.  Ballard,  83  Tex.  486. 

Presumption  that  Partners  Have  Equal  Rights 
and  Duties.  1 —  Earle  v.  Art  Library  Pub.  Co.,  95 
Fed.  Rep.  548. 

Evidence  Insufficient  to  Show  Agreement  for 
Unequal  Division.  —  The  mere  fact  that  the 
partners  have  carried  on  the  business  for  many 
years  without  an  accounting  between  them  is 
insufficient  to  sh  ovv  that  they  had  agreed  to 
an  unequal  division  of  earnings.  Van  Name 
v.  Van  Name,  38  N.  Y.  App.  Div.  451. 

4.  Presumption  Regardless  of  Unequal  Contri- 
butions. —  Griggs  v.  Clai  k,  23  Cal.  427  ;  Taylor 
t  Volume  XXII. 


Partnership  Property. 


PARTNERSHIP.     Partner's  Interest  in  Firm  Property. 


regard  to  skill,  connection,  or  character,  or  whether  they  have  or  have  not 
labored  equally  for  the  benefit  of  the  partnership.1  The  presumption  of 
equality  notwithstanding  unequal  contributions  is  based  upon  the  fact  that  it 
is  impossible  for  a  court  to  fix  a  proportionate  value  on  the  services  of  the 
respective  partners  in  the  absence  of  express  agreement,  since  the  value  to 
the  firm  of  a  certain  member  may  depend  on  other  considerations  than  the 
amount  of  capital  furnished  by  him,  and  the  services  of  one  may  compensate 
for  the  capital  of  the  others.2 

The  Presumption  May  Be  Rebutted  by  evidence  of  circumstances  showing  that  the 
partners  intended  differently.  It  is  a  question  of  intention,  to  be  determined 
by  a  consideration  of  all  the  facts  available  for  the  construction  of  the 
contract.3 

c.  Attachment  or  Execution  for  Individual  Debt  -(i)  In  General. 
—  There  can  be  no  question  as  to  the  liability  of  the  interest  of  a  partner  in 
the  tangible  firm  property  to  seizure  and  sale  upon  attachment  or  execution 
in  favor  of  his  separate  creditor.4    And  it  has  been  held  that  such  liability 


v.  Coffing,  18  111.  422;  Woelfel  v.  Thompson, 
173  Mass.  301;  Evans  v.  Warner,  20  N.  Y.  App. 
Div.  230.    And  see  Coit  v.  Tracy,  9  Conn.  21. 

Liability  of  Partner  Contributing  No  Capital  for 
Share  of  Loss.  —  Woelfel  v.  Thompson,  173 
Mass.  301. 

Whether  such  a  partner  is  liable  for  a  share 
of  the  loss  is  a  question  of  fact.  Yohe  v. 
Barnet,  3  W.  &  S.  (Pa.)  81. 

1.  Skill  or  Character  of  or  Amount  of  Labor  Per- 
formed by  Partners  Not  Regarded.  —  Taylor  v. 
Coffing,  18  111.  422. 

Conditional  Agreement  for  Equal  Division, 
Though  One  Partner  Furnished  No  Equipment.  — 
Settembre  v.  Putnam,  30  Cal.  490. 

2.  Services  of  One  Compensation  for  Capital  of 
Others.  —  Johnston  v.  Ballard,  83  Tex.  486. 

3.  Presumption  Rebuttable  by  Evidence  of  Cir- 
cumstances Showing  Different  Intention.  — 
Fleischmann  v.  Gottschalk,  70  Md.  523  See 
also  Turnipseed  v.  Goodwin,  9  Ala.  372. 

Party  Who  Has  Failed  to  Pay  In  Share  of  Capital 
Not  Entitled  to  Equal  Division.  —  Smith  v.  Hazle- 
ton,  34  Ind.  481. 

Where  One  Partner  Has  Precluded  Himself  from 
Participating  in  the  Firm  Duties,  he  will  noi  be 
entitled  to  an  equal  share  of  the  profits  of  a 
contract  made  by  his  copartner  individually. 
Grafton  v.  Paine,  7  App.  Cas.  (D.  C.)  255. 

4.  Interest  Liable  to  Seizure  and  Sale  for  Indi- 
vidual Debt  —  United  States.  —  Johnson  v. 
Rogers,  15  Nat.  Bankr.  Reg.  1,  13  Fed.  Cas. 
No.  7,408.  And  see  Peck  v.  Schulize,  Holmes 
(U.  S.)  28,  19  Fed.  Cas.  No.  10,895. 

Connecticut.  —  Stevens  v.  Stevens,  39  Conn. 
481;  Rice  v.  McMartin,  39  Conn.  575;  Witter 
v.  Richards,  10  Conn.  37.  And  see  Johnson  v. 
Sanford,  13  Ccnn.  467. 

Illinois. —  Hutlbut  v.  Johnson,  74  111.  64; 
Weber  v.  Hertz,  188  111,  68,  affirming  87  111. 
App.  601. 

Indiana. — Burgess  v.  Atkins,  5  Blackf.  (Ind.) 
337;  Williams  v.  Lewis,  115  Ind.  45,  7  Am.  St. 
Rep.  403;  State  v.  Emmons.  99  Ind.  452. 

Kentucky.  —  Aldrich  v.  Wallace,  8  Dana 
(Ky.)  287,  33  Am.  Dec.  495;  Louisville  Bank 
v.  Hall,  8  Bush  (Ky.)  674;  Williams  v.  Smith, 
4  Bush  (Ky.)  541. 

Louisiana.  —  Lee  v.  Bullard,  3  La.  Ann.  462. 

Maine.  —  Cunningham  v.  Gushee,  73  Me. 
417;  Fogg  v.  Lawry,  68  Me.  78,  28  Am.  Rep. 


19;  Crabtree  v.  Clapham,  67  Me.  326;  Hacker 
v.  Johnson,  66  Me.  21;  Crooker  v.  Crooker,  46 
Me.  250;  Bradbu ry  v.  Smith,  21  Me.  117;  Com- 
mercial Bank  v.  Wilkins,  9  Me.  28. 

Massachusetts.  —  Russell  v.  Cole,  167  Mass. 
6,  57  Am.  St.  Rep.  432;  Breck  v.  Blair,  129 
Mass.  127;  Davis  v.  Werden,  t3  Gray  (Mass.) 
305;  Peck  v.  Fisher,  7  Cush.  (Mass.)  386;  Lord 
v.  Baldwin,  6  Pick.  (Mass.)  348. 

Michigan.  —  Haynes  v.  Knowles.  36  Mich. 
408.  See,  however,  Edwards  v.  Hughes,  20 
Mich.  289. 

Minnesota.  —  Day  v.  McQuillan,  13  Minn. 
205. 

Missouri.  —  Clinton  First  Nat.  Bank  Bren- 
neisen,  97  Mo.  145;  Lester  v.  Givens,  74  Mo 
App.  395;  Dieckmann  v.  St.  Louis,  9  Mo.  App 
9;  Carillon  v.  Thomas,  6  Mo.  App.  574. 

Nebraska.  —  Richards  v.  Leveille.  44  Neb.  38 
New  Hampshire.  —  Newman  v.  Bean,  21  N 
H.  93- 

New  Mexico.  —  Curran  v.  Kendall  Boot,  etc. 
Co.,  8  N.  Mex.  417. 

A'eiv  York. — Staats  v.  Brisiow,  73  N.  Y 
264;  Sterrett  v.  Buffalo  Third  Nat.  Bank,  46 
Hun  (N.  Y.)  22;  Ryder  v.  Carpenter,  8  N.  Y 
Wkly.  Dig.  25;  Davis  v.  Delaware,  etc.,  Canal 
Co.,  109  N.  Y.  47,  4  Am.  St.  Rep.  418. 

North  Carolina.  —  Blevins  v.  Baker,  11  Ired. 
L.  (33  N.  Car.)  291;  Jarvis  v.  Hyer,  4  Dev.  L. 
(15  N.  Car.)  367;  Watt  v.  Johnson,  4  Jones  L. 
(49  N.  Car.)  190;  Latham  v.  Simmons,  3  Jones 
L.  (48  N.  Car.)  27;  Planner  v.  Moore,  2  Jones  L. 
(47  N.  Car.)  120:  Vann  v.  Hussey,  1  Jones  L. 
(46  N.  Car.)  381;  McPherson  v.  Pemberton, 
1  Jones  L.  (46  N.  Car.)  378.  See,  however. 
Cook  v.  Arthur,  11  Ired.  L.  (33  N.  Car.)  407. 

Ohio.  —  Sellew  v .  Chrisfield,  1  Handy  (Ohio) 
86;  Buchanan  v.  Mitchell,  8  Ohio  Dec.  (Reprint) 
437,  8  Cine.  L.  Bui.  8. 

Pennsylvania. — Adams  v.  James  L.  Leeds 
Co.,  195  Pa.  St.  70;  Sweeney  v.  Girolo,  154  Pa. 
St.  609;  Lothrop  v.  Wightman,  41  Pa.  St.  297; 
Cooper's  Appeal,  26  Pa.  St.  262;  Brown's  Ap- 
peal, 17  Pa.  St.  4S0,  Knox  v.  Summers,  4 
Yeates  (Pa.)  477;  Wood  v.  Witheiow,  S  Phila. 
(Pa.)  517;  Roop  v.  Rodgers,  5  Watts  (Pa.)  103; 
Morgan  v.  Watmough.  5  Whan.  (Pa.)  125. 
And  see  Keely's  Appeal,  f6  Pa.  St.  =9;  Brady 
v.  Conwav,  3  VV.  N.  C.  (Pa.)  no. 

South  Carolina. — Crowninshield  v.  Strobel, 
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exists  even  after  dissolution  and  appointment  of  a  receiver.1 

(2)  Manner  of  Executing  Writ.  — This  subject  has  been  fully  treated  in 
other  portions  of  this  work.2 

(3)  What  Acquired  by  Separate  Creditor  or  Purchaser  —  Only  Beneficial  Interest 
of  Debtor.  —  Without  regard,  however,  to  the  practice  on  executing  the  writ 
in  the  various  jurisdictions,  it  is  a  well-settled  rule  that  the  separate  creditor 
or  purchaser  at  the  sale  will  acquire  only  the  beneficial  interest  of  the  debtor 
partner  in  the  property,  which  is  merely  his  residuary  share  after  all  the  part- 
nership accounts  are  settled  and  the  equities  of  the  partners  inter  se  are 
adjusted;3  and  it  has  been  held  that  where  there  is  doubt  whether  sufficient 


2  Brew.  (S.  Car.)  80;  Knox  v.  Schepler,  2  Hill 
L.  (S.  Car.)  595. 

Tennessee. —  McHaney  v.  Cawthorn,  4  Heisk. 
(Tenn.)  508. 

Texas.  —  Grant  v.  Williams,  1  Tex.  App. 
Civ.  Cas.,  p  363;  Schley  v.  Hale,  1  Tex.  App. 
Civ.  Cas.,  §  930. 

Washington.  —  Skavdale  v.  Moyer,  21 
Wash.  10. 

Wyoming.  —  Bolln  v.  Metcalf,  6  Wyo.  1. 

And  see  Green  v.  Pyne,  1  Ala.  235;  Green 
v.  Ross,  24  Ga.  613:  Powers  v.  Large,  69  Wis. 
621,  2  Am.  St.  Rep.  767.  See  further  the  titles 
Attachment,  vol.  3,  p.  212;  Executions,  vol. 
11,  p.  661;  Garnishment,  vol.  14,  p.  798. 

That  Land  Stands  in  Name  of  One  Partner  Im- 
material.—  Hill  v.  Beach,  12  N  J.  Eq  31. 

Personal  Property  Subject  to  Such  Levy  Does  Not 
Include  Ch030S  in  Action.  —  Read  v.  McLanahan, 
47  N  Y.  Super.  Ct.  275;  Caruana  v.  Cohn,  5  M. 

y.  Wkiy.  nig.  78. 

As  to  Whether  a  Partner  May  Claim  Exemption 
in  Partnership  Property,  see  the  title  Exemptions 
(from  Execution),  vol  12,  p  154  et  seq. 

Attachment  of  Surplus  Money  from  Mortgage 
Sale  of  Land  Which  Was  Held  in  Trust  for  Firm. 
—  Hill  v.  Beach,  12  N.  J.  Eq.  32  See  also  the 
title  Garnishment,  vol.  14,  p.  795. 

1.  Attachment  After  Dissolution  and  Appoint- 
ment of  Receiver. —  Schatzill  v.  Bolton,  2  Mc- 
Cord  L.  (S.  Car  )  478,  13  Am.  Dec.  748. 

A  Creditor  of  Partners  in  a  State  of  Liquidation 
cannot,  for  a  debt  not  due  by  the  partnership, 
seize  a  partnership  asset  nor  acquire  any  rights 
by  seizing  the  interest  therein  of  the  individual 
partners.  He  must  await  the  liquidation  of 
the  partnership,  but  he  may  meanwhile  lay 
hold  of  his  debtors'  residuary  interest  in  the 
partnership  generally,  by  levying  a  seizure  in 
the  hands  of  the  partnership  or  its  representa- 
tive charged  with  its  liquidation.  Davis  v. 
Carroll,  11  La.  Ann.  705;  Smith  v.  McMicken, 

3  La.  Ann.  319. 

2.  See  the  title  Executions,  vol.  11,  p.  661; 
also  the  extract  from  Atkins  v.  Saxton,  77  N. 
Y.  195,  in  the  title  Attachment,  vol.  3,  p.  212, 
note  4.  See  further  the  following  cases:  West 
v.  Skip,  1  Ves.  242;  Fogg  v.  Lawry,  68  Me.  78, 
28  Am.  Rep.  19;  Hacker  v.  Johnson,  66  Me. 
21;  Banks  v.  Evans,  10  Smed.  &  M.  (Miss.) 
35,  48  Am.  Dec.  734;  Lester  v.  Givens,  74  Mo. 
App.  395;  Skavdale  v.  Moyer,  21  Wash.  10. 

Remedies  for  Wrongful  Levy.  —  The  seizure 
and  removal  of  specific  aiticles  belonging  to 
the  firm  by  an  officer  levying  mesne  process  or 
execution  against  one  partner  and  the  exclu- 
sion of  the  firm  from  its  possession  render  the 
officer  guilty  of  a  trespass.  Sanborn  v.  Royce, 
132  Mass.  594;  Crawford  v.  Capen,  132  Mass. 
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596,  note.  See  also  the  title  Sheriffs,  Mar- 
shals,  and  Constables. 

Replevin  will  lie  where  the  officer  executing 
such  a  writ  seizes  the  goods  of  the  partnership 
and  excludes  the  other  partners  from  posses- 
sion. Garvin  v.  Paul,  47  N.  H.  158;  Newman 
v.  Bean,  21  N.  H.  93;  Hill  v.  Wiggin,  31  N. 
H.  292. 

Injunction  Against  Alienation  by  Purchaser  of 
Partner's  Interest  on  Execution.  —  White  v. 
Woodward,  8  B.  Mon.  (Ky.)  485.  But  see 
Williams  v.  Smith,  4  Bush  (Ky.)  541. 

Right  to  Close  Business  and  Remove  Portion  of 
Property  Levied  On.  —  Lester  v.  Givens,  74  Mo. 
App.  395- 

Valid  Lien  Acquired  by  Attaching  Interest  and 
Summoning  Other  Partners  as  Trustees.  —  Tread- 
well  v.  brown,  43  N.  H.  2qo. 

Partner  Not  Within  Statute  Authorizing  Part 
Owner  to  Secure  Redelivery  of  Property  on  Bond. 
—  Breck  v.  Blair,  129  Mass  127,  stated  under 
Part,  vol  21,  p.  1124,  note  paragraph  Part 
Owner.  See  in  general  the  title  Forthcoming 
and  Delivery  Bonds,  vol.  13.  p.  1129. 

Delivery  to  Purchaser  Where  Firm  Is  Solvent.  — 
As  to  the  question  whether  ihe  fact  that  the 
firm  is  solvent  authorized  the  attaching  officer 
to  make  a  levy  upon  and  sale  of  the  property, 
and  deliver  it  into  the  possession  of  the  pur- 
chaser, see  Slerrett  v.  Buffalo  Third  Nat. 
Bank,  46  Hun  (N.  Y.)  22. 

3.  Separate  Creditor  Acquires  Only  Beneficial 
Interest  of  Debtor  —  United  States.  —  Lyndon 
v.  Gorham,  1  Gall.  (U.  S.)  367,  15  Fed.  Cas. 
No.  8,640;  Gilmore  v.  North  American  Land 
Co.,  Pet.  (C.  C.)  460,  10  Fed.  Cas.  No.  5,448. 

Connecticut.  ■ —  Witler  v.  Richards,  10  Conn. 
37;  Church  v.  Knox,  2  Conn.  516. 

Iowa.  —  Hubbard  v.  Curtis,  8  Iowa  1,  74  Am. 
Dec.  283. 

Kentucky.  —  Graves  v.  McKinney,  6  Ky.  L. 
Rep.  220;  Robinson  v.  Winn,  4  Ky.  L.  Rep. 
54- 

Minnesota.  —  Lane  v.  Lenfest,  40  Minn.  375. 
Mississippi.  —  Alwood  v.  Meredith,  37  Miss. 
°35- 

Missouri.  —  Wright  v.  Radcliffe,  1  Mo.  App. 
Rep.  389. 

New  fersey.  —  Standish  v.  Babcock,  52  N.  J. 
Eq.  628. 

New  York.  —  Read  v.  McLanahan.  47  N.  Y. 
Super.  Ct.  275;  Ryder  v.  Carpenter,  8  N.  Y. 
Wkly.  Dig.  25. 

North  Carolina.  —  Ross  v.  Henderson,  77  N. 
Car.  170;  Price  v.  Hunt,  11  Ired  L.  (33  N. 
Car.)  42;  Latham  v.  Simmons,  3  Jones  L  (48 
N.  Car.)  27;  Tredwell  v.  Rascoe,  3  Dev.  L.  (14 
N.  Car.)  50. 

Pennsylvania. — Vandike's  Appeal.  57  Pa. 
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property  exists  to  pay  the  firm  debts,  an  injunction  will  lit  to  prevent  a  sale 
of  partnership  property  under  execution  against  an  individual  partner  before 
it  is  ascertained  whether  the  debtor  partner  is  entitled  to  any  balance.1  The 
purchaser  at  such  execution  sale  is  held  to  acquire  merely  a  right  in  equity 
to  call  for  an  account,  and  so  to  entitle  himself  to  whatever  interest  of  the 
debtor  partner  in  the  firm  property  may,  upon  a  settlement,  be  found  to  exist.2 

The  Officer  Cannot  at  Such  Sale  Dispose  of  the  Entire  Property  in  Any  Particular  Goods,  but 
must  seize  and  sell  merely  the  interest  of  the  debtor  partner  therein.3  It  has 
been  held  that  an  injunction  will  lie  at  the  suit  of  the  firm  to  prevent  the 
sale  of  specific  articles,4  though  in  numerous  instances  a  part  only  of  the 
firm  goods  has  been  seized,  and  the  undivided  share  in  separate  articles  has 
been  sold  to  different  individuals.5 

d.  TRANSFER  OF  INTEREST  —  (i)  To  Third  Person  —  (a)  In  General.  —  A 
partner  may  transfer  or  assign  his  interest  in  the  partnership  to  a  third  person." 
But  a  partner  selling  out  his  interest  in  the  firm  to  a  third  person  cannot 
ordinarily,  through  such  sale,  introduce  the  purchaser  into  the  firm  as  a 
copartner  without  the  consent  of  the  other  partners.7  When,  however,  the 
agreement  of  copartnership  provides  that  the  partners  may  transfer  their  stock 
to  any  other  persons,  a  continuing  partnership  is  created,  in  which  purchasers 
of  the  stock  assume  all  the  liabilities  of  the  sellers,  and  retiring  partners  are 
discharged  from  all  liability  to  their  late  copartners  for  past  as  well  as  future 
losses  or  debts  of  the  concern.8 

(b)  Effect  —  It  being  well  settled  that  a  partner  cannot  transfer  an  undivided 


St.  g.  See  also  Flanagan  v.  McAfee,  I  Phila. 
(Pa.)  75,  7  Leg.  Int.  (Pa.)  114. 

Texas.  —  Lewis  v.  Alexander.  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  414;  McCutchon  v. 
Davis,  (Tex.  1888)  8  S.  W.  Rep.  123. 

See  also  the  titles  Executions,  vol.  ri,  p. 
662,  note;  Sheriffs'  and  Execution  Sales. 

Equity  Will  Interfere  10  prevent  a  separate 
creditor  levying  on  firm  effects  from  standing 
in  any  belter  posiiion  than  that  of  his  debtor. 
Thompson  v.  Frist,  15  Md.  24. 

Firm  Creditors  Have  Priority  over  the  Creditors 
of  One  Partner  although  the  latter  has  secured 
a  prior  attachment.  Clinton  First  Nat.  Bank 
v.  Brenneisen,  97  Mo.  145. 

A  Purchaser  at  a  Sale  on  Execution  for  a  Debt 
of  All  the  Members  of  a  firm,  though  not  a  part- 
nership debt,  gains  a  good  title  against  the 
judgment  debtors  and  the  creditors  of  the  firm. 
Davis  v.  Delaware,  etc.,  Canal  Co.,  109  N.  Y. 
47,  4  Am  Si.  Rep.  418. 

1.  Injunction  to  Restrain  Sale.  —  Hubbard  v. 
Curtis,  8  Iowa  1,  74  Am.  Dec.  2S3. 

Officer  Levying  on  Firm  Property  for  Debt  of 
Partner  Having  No  Equitable  Interest  Held  to  Be 
Trespasser.  —  Cropper  v.  Coburn,  2  Curt.  (U. 
S)  465- 

2.  Acquires  Merely  Right  to  Call  for  Account. 

—  Claggetl  v.  Kilbourne,  1  Black  (U.  S.)  346; 
Cox  v.  Russell,  44  Iowa  556;  Hacker  v.  John- 
son, 66  Me.  21 ;  Kunze  v.  Cox,  113  Mich.  546, 
67  Am.  St.  Rep  480;  Nixon  v.  Nash,  12  Ohio 
Si.  650;  Deal  v.  Bogue,  20  Pa.  St.  228,  57  Am. 
Dec.  702.  See  also  Lucas  v.  Laws,  27  Pa.  St. 
211. 

3.  Cannot  Sell  Entire  Property  in  Any  Particular 
Goods.  —  See  the  title  Executions,  vol.  ri,  p. 
662,  note ;  and  see  Haynes  v.  Knowles,  36  Mich. 
408;  Lester  v.  Givens,  74  Mo.  App.  395;  Tap- 
pan  v.  Blaisdell,  5  N.  H.  190;  Jarvis  v.  Hyer, 
4  Dev.  L.  (15  N.  Car.)  367 ;  Skavdale  z>.  Mo>  er, 
21  Wash.  10. 


Levy  and  Sale  of  Entire  Interest  Conversion.  — 

Daniel      Owens,  70  Ala.  297. 

Levy  and  Sale  of  Specific  Article  Trespass  Ab 
Initio.  —  Ferguson  v.  Day,  6  Ind.  App.  138. 

4.  Injunction  to  Prevent  Sale  of  Specific  Articles. 

—  Williams  v.  Lewis,  115  Ind.  47,  7  Am. 
St.  Rep.  403;  Stumph  v.  Bauer,  76  Ind. 
159. 

5.  Seizure  of  Part  Only  and  Sale  of  Undivided 
Share  in  Separate  Articles. —  Dutton  v.  Morri- 
son, 17  Ves.  Jr.  205  Waters  v.  Taylor,  2  Ves. 
&  B.  301;  Felt  v.  Cleghorn,  2  Colo.  App.  4; 
Hershfield  v.  Claflin,  25  Kan.  166,  37  Am. 
Rep.  237;  Morrison  v.  Blodgett,  8  N.  H.  23S, 
29  Am.  Dec.  653;  Phillips  v.  Cook,  24  Wend. 
(N.  Y.)  3S9.  See  also  Lester  v.  Givens,  74  Mo. 
App.  399. 

6.  May  Transfer  to  Third  Person.  —  Reece  v. 
Moyt,  4  Ind.  169;  Givens  v.  Berry,  (Ky.  1899) 
52  S.  VV.  Rep.  942;  Van  Rensselaer  v.  Emery, 
(Supm.  Ct.)  9  How.  Pr.  (N.  Y.)  135;  Savage  v. 
Putnam,  32  Barb.  (N.  Y.)  420;  Mills  v.  Pear- 
son, 2  Hilt.  (N.  Y.)  16;  Swoope  v.  Wakefield, 
10  Pa.  Super.  Ct.  342;  McGlensey  ».  Cox,  1 
Phila.  (Pa.)  387,  9  Leg.  Int.  (Pa.)  134:  Seibert 
v.  Seiberi,  1  Brews.  (Pa.)  531;  Rommerdahl  v. 
Jackson,  102  Wis.  444.  And  see  Merrick  v. 
'Brainard,  38  Barb.  (N.  Y.)  574;  Treadwell 
v.  Williams,  9  Bosw.  (N.  Y.)  649. 

Such  a  Conveyance  of  Partnership  Realty  Cannot 
Be  Set  Aside  by  another  partner,  unless  he 
shows  that  the  partnership  debts  exceed  the 
assets  and  that  there  is  need  of  the  property  in 
question  to  provide  for  the  deficiency  and  to 
equalize  the  interests  of  the  partners.  Tread- 
well  v.  Williams,  9  Bosw.  (N.  Y.)  649. 

7.  Cannot  Introduce  Purchaser  as  Copartner.  — 
Merrick  v.  Brainard,  38  Barb.  (N.  Y.)  574.  See 
also  Reece  v.  Hoyt,  4  Ind.  169. 

8.  Effect  of  Provision  in  Articles  for  Transfer. 

—  Savage  v.  Putnam,  32  Barb.  (N.  Y.)  420, 
affirmed  32  N.  Y.  501. 
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interest  in  any  specific  articles  belonging  to  the  firm,1  a  transfer  of  a  partner's 
interest,  either  by  voluntary  act  or  by  legal  process,  merely  entitles  the  trans- 
feree to  receive  such  partner's  share  of  what  may  remain  after  a  settlement  of 
the  partnership  affairs  and  the  payment  of  all  the  partnership  debts.2  He 
takes  nothing  but  the  right  to  an  accounting.3  And  a  purchaser  of  one  part- 
ner's interest  cannot  interfere  with  the  right  of  the  remaining  partners  to 
settle  up  the  affairs  of  the  firm.* 

(2)  To  Copartner  —  In  General.  —  A  partner  may  purchase  the  interest  of  his 
copartner  in  the  firm.5 

Must  Be  for  Fair  Consideration  and  Without  Deception.  —  A  sale  by  one  partner  to 
another  of  his  partnership  interest  will  not  be  sustained  unless  made  for  a  fair 
consideration  and  upon  full  disclosure  by  the  vendee  to  the  vendor  of  what- 


1.  Cannot  Transfer  Undivided  Interest.  —  See 

supra,  this  section,  Partner's  Interest  in  Firm 
Property. 

2.  What  Transferee  Entitled  to  Receive  —  Eng- 
land.—  Ex  p.  Ruffin,  6  Ves.  Jr.  127,  19  Eng. 
Rul.  Cas.  628;  West  v.  Skip,  1  Ves.  240,  19 
En^  Rul.  Cas.  621. 

United  States.  —  New  York  Fourth  Nat.  Bank 
v.  Carrollton  R.  Co.,  11  Wall.  (U.  S.)  624. 

Alabama.  —  Fields  v.  Brice,  108  Ala.  632. 

Indiana.  — Thompson  v.  Lowe,  in  Ind.  272; 
Over  v.  Hetherington,  66  Ind.  365.  See  also 
Gamier  v.  Gebhard,  33  Ind.  225. 

Massachusetts.  —  Sanborn  v.  Royce,  132 
Mass.  594. 

New  York.  —  Nicoll  v.  Mum  ford,  4  Johns. 
Ch.  (N.  Y.)  522.  See  also  Finley  v.  Fay,  17 
Hun  (N.  Y.)  67. 

Pennsylvania.  — Collins's  Appeal,  107  Pa. 
St.  590.  52  Am.  Rep.  479;  Durborrow"s  Appeal, 
84  Pa.  St  40V.  Swoope  v.  Wakefield,  10  Pa. 
Super.  Ct.  342,  44  W.  N.  C.  (Pa.)  209;  Seibert 
v.  Seibert,  1  Brews.  (Pa.)  531. 

West  Virginia.  —  Kenneweg  v.  Schilansky, 
45  W.  Va.  521 

And  see  Divezac  v.  Seiler,  10  Ky.  L.  Rep. 
38;  and  the  title  Assignments,  vol.  2,  p.  1012. 

Transferee  Does  Not  Become  Tenant  in  Common 
with  Other  Partners.  —  New  York  Fourth  Nat. 
Bank  v.  Carrollton  R.  Co.,  11  Wall.  (U.  S.) 
624;  Donaldson  v.  Cape  Fear  Bank,  I  Dev.  Eq. 
(16  N  Car.)  103,  18  Am.  Dec.  577. 

Prerimption  of  Sale  of  Legal  Interest  Only.  — 
Whe.i  a  partner  sells  his  interest  in  the  con- 
cern, it  must  be  presumed  that  he  sells  only 
his  legal  interest  in  the  firm.  It  cannot  be  as- 
sumed that  he  sells  his  own  indebtedness  to 
the  firm, -if  it  were  possible  for  him  to  do  so. 
Over  -'.  Hetherington,  66  Ind.  365. 

A  Sale  Which  Purports  to  Transfer  All  a  Part- 
ner's Interest  in  the  Firm  Assets  will  pass  assets 
whose  existence  was  unknown  to  the  parties. 
Cram  v.  Union  Bank,  1  Abb.  App.  Dec.  (N.  Y.) 
461,  4  Keyes  (N.  Y.)  558,  affirming  42  Barb.  (N. 
Y.)  426. 

Assignment  of  All  Interest  Vests  Assignor's  In- 
terest in  Mortgage  Held  by  Firm.  —  Keith  v. 
Ham,  89  Ala.  590. 

3.  Takes  Only  Bight  to  Accounting.  —  Seibert 
v.  Seibert,  1  Brews.  (Pa.)  531;  McGlensey  v. 
Cox,  1  Phila.  (Pa.)  387,  9  Leg.  Int.  (Pa.)  134; 
Rommerdahl  v.  Jackson,  102  Wis.  444.  And 
see  New  York  Fourth  Nat.  Bank  v.  Carrollton 
R.  Co.,  n  Wall.  (U.  S.)  624;  Nicoll  v.  Mum- 
ford.  4  Johns.  Ch.  (N.  Y.)  522,  reversed  on  other 
grounds  20  Johns.  (N.  Y.)  611. 

Bemedies  of  Purchaser.  —  The  purchaser  may 


sue  the  other  members  of  the  firm  for  account 
and  settlement.  Marx  v.  Goodnough,  16 
Oregon  26.  See  also  New  York  Fourth  Nat. 
Bank  v.  Carrollton  R.  Co.,  11  Wall.  (U.  S.)  624. 

A  sale  of  a  partner's  interest  will  pass  such 
partner's  right  of  action  for  damages  against 
a  copartner  for  injury  to  the  firm  business. 
Givens  v.  Berry,  (Ky.  1899)  52  S.  W.  Rep.  942. 

4.  Remaining  Partner's  Right  to  Settle  Affairs 
Not  Affected.  —  McGlensey  v.  Cox,  1  Phila 
(Pa.)  387,  9  Leg.  Int.  (Pa.)  134. 

A  Special  Agreement  that  the  Assignee  Is  to  Act 
with  the  Other  Partner  in  settling  the  firm 
affairs  will  be  enforced,  and  he  is  entitled  to 
the  remedies  of  a  retiring  partner.  Van 
Rensselaer  v.  Emery,  (Supm.  Ct.)  9  How.  Pr. 
(N.  Y.)  135. 

5.  Partner  May  Purchase  Interest  of  Copartner. 
—  Bradbury  v.  Barnes,  19  Cal.  120;  Christen 
v.  Ruhlman,  22  La.  Ann.  571;  Love  v.  Van 
Every,  18  Mo.  App.  196.  And  see  Warden  v. 
Marcus,  45  Cal.  594;  Chandler  v.  Sherman,  16 
Fla.  99;  Lantz  v.  Ryman,  102  Iowa  348;  Howe 
v.  Bristow,  65  Mo.  App.  624;  White  v.  Reed, 
124  N.  Y.  468;  Jarecki  v.  Hays,  161  Pa.  St.  613; 
Fisher  v.  Vaughn.  75  Wis.  609. 

An  assignment  by  one  partner  of  his  interest 
in  the  books  of  the  firm  is  valid  at  law  against 
creditors  of  the  firm.  Norris  v.  Vernon,  6 
Rich.  L.  (S.  Car.)  13. 

Partner  Conveying  Interest  to  Copartner  Held 
Entitled  to  Vendor's  Lien. —  Reese  v.  Kinkead, 
18  Nev.  126. 

A  Verbal  Contract  between  Partners  for  the  Sa)e 
of  Partnership  Realty  when  the  price  agreed  on 
has  been  paid  and  received  will  be  enforced 
by  a  court  of  equity,  where  (he  interests  of  the 
parties  so  demand.  Van  Aken  v.  Clark,  82 
Iowa  256. 

When  an  Assignment  by  One  Partner  to  the 
Other  Has  Been  Included  in  a  Settlement  by  the 
parties,  the  settlement  can  be  assailed  only  on 
the  ground  of  fraud,  mistake,  or  duress.  Gage 
v.  Parmelee,  87  111.  329;  Sprague  v.  Beekman, 
8  N.  Y.  Wkly.  Dig.  362.  And  see  Branch  v. 
Cooper,  82  Ga.  512;  and  the  title  Accounts, 
vol.  1,  p.  460,  note. 

Where  One  Partner  Has  Peculiar  Knowledge  and 
Overreaches  the  Other  the  transaction  is  fraudu- 
lent. Smith  v.  Smith,  30  Vt.  139.  See  also 
the  title  Fraud  and  Deceit,  vol.  14,  pp.  70,  71. 

That  an  Assignment  by  One  Partner  to  the 
Other  of  a  Firm's  Cause  of  Action  Is  Invalid,  does 
not  prevent  the  assignee  from  recovering  the 
entire  sum  in  a  suit  brought  by  him  alone,  and 
there  should  be  no  apportionment  of  damages. 
Abbe  v.  Clark,  31  Barb.  (N.  Y.)  238. 
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ever  information  he  has  as  to  the  value  of  such  property;  1  and  concealment 
of  a  material  fact  by  the  party  whose  duty  it  is  to  disclose  it  is  sufficient  to 
annul  the  compact.3 

Purchase  as  Extinguishment  of  Vendor's  Debt  to  Firm.  —  Where  the  books  of  a  firm 
show  an  indebtedness  by  one  partner  to  the  firm,  the  purchase  of  such  part- 
ner's interest  by  his  copartners  will  extinguish  the  debt.3 

4.  Conversion  of  Firm  Eealty  into  Personalty  —  a.  In  England  —  in  General 
—  Conversion  upon  Facta  for  All  Purposes.  —  In  England,  the  rule  now  settled,  after 
no  little  hesitation,  is  to  the  effect  that  in  the  absence  of  agreement  to  the 
contrary,  partnership  realty  is  ipso  facto,  in  the  view  of  equity,  converted 
into  personalty  for  all  purposes,  both  for  the  purpose  of  adjusting  partnership 
debts  and  the  claims  of  the  partners  inter  se  and  for  determining  the  succes- 
sion as  between  the  personal  representatives  and  the  heirs  at  law  of  deceased 
partners.*    This  rule  is  expressly  embodied  in  a  statute.5 

Basis  for  Rule.  —  According  to  some  authorities,  this  rule  as  to  conversion  of 
firm  realty  into  personalty  is  based  upon  the  nature  of  each  partner's  interest 
in  the  firm  property  as  a  mere  share  of  the  surplus  after  the  settlement  of  the 
firm  affairs.6  It  is  also  considered  by  some  to  have  arisen  from  the  peculiar 
English  law  of  inheritance,  and  to  have  been  intended  to  remedy  the  hard- 
ships of  the  rule  of  primogeniture,  and  also  of  the  rule  exempting  real  estate 
in  the  hand  of  the  heir  from  all  but  the  specialty  debts  of  his  ancestor.7 

b.  In  UNITED  STATES  —  (i)  Conversion  Only  So  Far  as  Necessary  — 
(a)  General  Rule.  —  In  the  United  States  the  reasons  requiring  an  out-and-out 
conversion  do  not  apply,*  and  by  the  clear  weight  of  authority  as  evidenced 
by  the  American  decisions  the  rule  is  that,  in  the  absence  of  any  contrary 
agreement,  express  or  implied,  between  the  partners,  firm  realty  retains  its 
character  as  such,  with  all  the  incidents  of  that  species  of  property,9  except 


1.  Fair  Consideration  and  upon  Full  Disclosure 
Required.  —  Meyers  v.  Merillion,  118  Cal.  352; 
Baker  v.  Cummings  4  Abb.  Cas.  (D.  C.)  230; 
Wright  v.  Duke,  91  Hun  (N.  Y.)  409.  See 
also  the  title  Fraud  and  Deceit,  vol.  14  pp. 
70,  71,  122. 

Knowledge  of  Duty  to  Give  Information  in  Gen- 
eral Immaterial. —  White  v.  Walker.  5  Fla.  478. 

Fraudulent  Representations  of  the  Vendor  Are  a 
Defense  to  a  Note  for  the  Purchase  Price,  and  the 
absence  of  an  offer  to  rescind  will  not  change 
the  rule,  if  there  was  no  residuum  after  pay- 
ment of  debts,  so  that  the  purchase  was  of  a 
thing  which  did  not  exist  and  therefore  cculd 
not  be  restored.    Smith  v.  Smith,  30  Vt.  139. 

Sale  at  Less  than  Value  Not  Disturbed  Where 
Seller  Had  Opportunity  to  Know  Firm's  Condition. 

—  Bittenbender  v.  Bittenbender,  3  Lack.  Leg. 
N.  (Pa.)  218. 

2.  Concealment  Ground  for  Annulment.  —  White 
v.  Walker,  5  Fla.  478. 

Mere  Inadequacy  of  Price,  if  the  Bargain  Is  Fair, 
is  no  ground  for  relief  against  such  purchase. 
White  v.  Walker,  5  Fla.  478. 

The  Fact  that  a  Sheriff's  Sale  Is  Open  and  Public 
is  prima  facie  proof  that  no  advantage  is  taken 
by  the  partner  purchasing  of  his  copartner. 
Bradbury  v.  Barnes,  19  Cal.  120. 

On  the  Question  of  the  Mental  Competency  of  a 
Party  to  make  a  division,  with  his  copartner 
and  cotenant,  of  a  large  estate  of  personalty 
and  realty,  injustice  and  inequality  in  the 
division  will  be  taken  into  consideration  with 
the  proof  in  regard  to  incompetency.  Doughty 
v.  Doughty,  7  N.  J.  Eq.  227. 

3.  Purchase  Extinguishes  Vendor's  Debt  to  Firm. 

—  Haltenhauer  v.  AdamicK,  70  111.  App.  602. 
See  also  MurdocK  v.  Mehlhop,  26  Iowa  213. 
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Sale  Held  Not  to  Include  Liability  to  Account 
for  Money  Withdrawn  from  Firm. —  A  sale  by 
one  copartner  to  another  of  his  interest  in  the 
"  property,  effects,  claims,  assets,  and  debts 
of  the  firm  "  does  not  include  the  seller's  lia- 
bility to  account  for  money  withdrawn  by  him 
from  the  firm,  nor  his  right  to  reimbursement 
of  his  capital  originally  paid  in.  Cofhng  v. 
Taylor,  16  111.  457. 

4.  Firm  Realty  Ipso  Facto  Converted  into  Per- 
sonalty in  Absence  of  Agreement.  —  Crawshay  v. 
Maule,  1  Swanst.  495.  See  also  Darrow  v. 
Calkins,  154  N.  Y.  513,  61  Am.  St.  Rep.  637; 
and  the  title  Conversion  and  Reconversion, 
vol.  7,  p.  473.  As  to  wife's  right  of  dower  in 
partnership  lands,  see  the  title  Dower,  vol.  10, 
P-  J  5Q- 

5.  Rule  Declared  by  Statute.  —  English  Part- 
nership Act  1890  (53  &  54  Vict.,  c.  39),  20, 
22. 

6.  Rule  Based  upon  Nature  of  Partner's  Interest. 

—  See  Lindley  on  Part  net  ship  667. 

7.  Outgrowth  of  English  Law  of  Inheritance  and 
Rule  Exempting  Real  Estate  in  Hands  of  Heir  from 
Debts.  —  See  Shearer  v.  Shearer.  9S  Mass.  114; 
Darrow  v.  Calkins,  154  N.  Y.  513,  f>i  Am.  St. 
Rep.  637;  Fairchild  v.  Fairchild.  64  N.  Y.  471. 
See  also  Cookson  v.  Cookson,  S  Sim.  529.  As 
to  the  common-law  rule  of  the  exemption  of 
lands  descended  or  devised,  see  the  title  Debts 
of  Decedents,  vol.  S,  p.  1098,  as  to  the  rules 
of  descent,  see  the  title  Succession. 

8.  No  Reason  for  Full  Application  of  English 
Doctrine  in  United  States. —  See  Darrow  v. 
Calkins,  154  N.  Y.  514,  61  Am.  St.  Rep.  637. 

9.  Firm  Realty  Is  Considered  as  Realty  both 
between  the  partners  themselves  (Darrow  v. 
Calkins,  154  N.  Y.  514,  61  Am.  St.  Rep.  637; 
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that  each  share  of  the  partnership  realty  is  impressed  with  a  trust  implied  by 
law  in  favor  of  the  other  partner  or  partners  that  so  far  as  necessary  it  shall  be 
first  applied  to  the  adjustment  of  partnership  obligations  and  the  payment  of 
whatever  balance  may  be  found  due  between  partners  on  winding  up  the 
firm's  affairs;  and  to  the  extent  necessary  for  these  purposes,  the  character 
of  the  property  is  in  equity  deemed  to  be  changed  into  personalty.1  This 
rule  is  commendable  for  its  simplicity.  It  makes  the  legal  title  subservient  in 
equity  to  the  original  trust,  disturbing  it  no  further  than  is  necessary  for  this 
purpose.  Such  portion  of  the  land  as  is  not  required  for  partnership  equities 
retains  its  character  as  realty,  and  the  laws  of  inheritance  and  descent  are  left 
to  their  ordinary  operation.* 


Buckley  v.  Buckley,  n  Barb.  (N.  Y.)  43),  and 
also  between  a  surviving  partner  and  the  real 
and  personal  representatives  of  a  deceased 
partner.  Darrow  v.  Calkins,  154  N.  Y.  514,  61 
Am.  Si.  Rep.  637.  See  also  Re  Welles,  4  Lack. 
Lag.  N.  (Pa.)  135. 

1.  Realty  Deemed  Personalty  When  Necessary 
for  Adjusting  Firm  Obligations  and  Equities  Inter 
Se  —  United  States.  —  Kleine  v.  Shanks,  3  Cent. 
L.  J,  799,  14  Fed.  Cas.  No.  7,870,  affirmed  104 
U.  S.  18;  Hiscock  v.  Jaycox,  12  Nat.  Bankr. 
Reg.  507.  12  Fed.  Cas.  No.  6,531;  Hoyt  v. 
Sprague,  8  Rep.  616,  12  Fed.  Cas.  No.  6,810; 
Piatt  v.  Oliver,  3  McLean  (U.  S.)  27. 

Alabama.  —  Davis  v.  Smith,  82  Ala.  198. 
And  see  Andrews  v.  Brown,  21  Ala.  437,  56 
Am.  Dec.  252. 

California.  — Gray  v.  Palmer,  9  Cal.  616. 

Connecticut. — Sigourney  v.  Munn,  7  Conn. 
19;  Frink  v.  Branch,  16  Conn,  270.  See 
Beecher  v.  Stevens,  43  Conn.  592. 

Florida.  —  Price  v.  Hicks,  14  Fla.  565.  See 
also  Robertson  v.  Baker.  11  Fla.  192. 

Georgia.  —  See  Black  v.  Black.  15  Ga.  445. 

Illinois. — Galbraith  v.  Tracy,  153  III.  54,  46 
Am.  St.  Rep.  867;  Faulds  v.  Yates,  57  111.  416, 
11  Am.  Rep.  24;  Pepper  v.  Pepper,  24  111.  App. 
316.  See  also  Robinson  Bank  v.  Miller,  153 
III.  244.  46  Am.  St.  Rep.  883;  Reeves  v.  Ayers, 
38  III  418. 

Indiana.  —  Walling  v.  Burgess,  122  Ind.  299. 

Iowa.  —  Evans  v.  Havvley,  35  Iowa  83; 
H;witt  v.  Rankin,  41  Iowa  35.  See  also  Paton 
v.  Baker,  62  Iowa  704. 

Kansas.  —  Sternberg  z>.  Larkin,  58  Kan.  201. 

Kentucky.  —  Duncan  v.  Duncan,  93  Ky.  37, 

40  Am.  St.  Rep.  159;  Carter  v.  Flexner,  92  Ky. 
400;  Divine  v.  Mitchum.  4  B.  Mon.  (Ky.)  488, 

41  Am.  Dec.  241:  Long  v.  Watis,  7  Ky.  L. 
Rep.  374;  Graves  v.  Hardin,  (Ky.  T900)  55  S. 
W.  Rep.  679;  Pepper  v.  Thomas,  85  Ky.  539; 
Caskv  v.  Casky,  5  Ky.  L.  Rep.  775.  See  also 
Spilding  v.  Wilson,  80  Ky.  589;  Flanagan  v. 
Shuck,  82  Ky.  617. 

Maine.  —  Buffum  v.  Buffum,  49  Me.  108,  77 
Am.  Dec.  249. 

Massachusetts.  —  Wilcox  v.  Wilcox,  13  Allen 
(Mass.)  252;  Shearer  v.  Shearer,  98  Mass. 
107. 

Michigan.  —  Moran  v.  Palmer,  13  Mich.  367; 
Godfrey  v.  White,  43  Mich.  171. 

Minnesota.  — Arnold  v.  Wainvvright,  6  Minn. 
358,  80  Am.  Dec.  448. 

Mississippi.  —  Davis  v.  Richardson,  45  Miss. 
500;  Sykes  v.  Sykes,  4g  Miss.  190. 

Missouri.  —  Priest  v.  Chouteau,  85  Mo.  398, 
55  Am.  Rep.  373 

Montana.  —  Lindley  v.  Davis,  7  Mont.  206. 


Nevada.  —  See  also  Hogle  v.  Lowe,  12  Nev. 
286. 

New  Jersey.  —  Hill  v.  Beach,  12  N.  J.  Eq.  31. 
See  also  Smith  v.  Wood,  1  N.  J.  Eq.  74. 

New  York.  —  Darrow  v.  Calkins,  154  N.  Y. 
514,  61  Am.  St.  Rep.  637;  Williams  v.  Gillies, 
75  N.  Y.  197;  Garrett  v.  Scheffer,  47  N.  Y.  656; 
Collumb  v.  Read,  24  N.  Y.  505;  Coles  v.  Coles, 
15  Johns.  (N.  Y.)  159,  8  Am.  Dec.  231;  Tarbel 
v.  Bradley,  (Supm.  Ct.  Spec.  T.)  7  Abb.  N. 
Cas.  (N.  Y.)  273:  Day  v.  Perkins,  2  Sandf.  Ch. 
(N.  Y.)  359;  Martin  v.  Wagener,  1  Thomp.  & 
C.  (N.  Y.)  509.  See  also  Delmonico  v.  Guil- 
laume,  2  Sandf.  Ch.  (N.  Y.)  366. 

North  Carolina.  —  See  also  Ferguson  v.  Hass, 
Phil.  Eq.  (62  N.  Car.)  113. 

Ohio.  —  Ludlow  v.  Cooper,  4  Ohio  St.  9; 
Fisher  v.  Lang,  10  Ohio  Dec.  (Reprint)  178,  19 
Cine.  L.  Bui.  139.  See  also  Rammelsberg  v. 
Mitchell,  29  Ohio  St.  22. 

Pennsylvania.  —  Warfel  v.  Calder,  8  Lane. 
Bar  (Pa.)  205;  Re  Welles,  4  Lack.  Leg.  N. 
(Pa.)  135;  Welles's  Account,  191  Pa.  St.  239; 
West  Hickory  Min.  Assoc.  v.  Reed,  80  Pa.  St. 
38.  See  also  Moderwell  v.  Mullison,  21  Pa. 
St.  257.  And  see  Moore  v.  Wood,  171  Pa.  St. 
365. 

Virginia.  —  Forde  v.  Herron,  4  Munf.  (Va.) 
316. 

For  further  cases  and  discussion  see  the 
titles  Conversion  and  Reconversion,  vol.  7, 
p.  472;  Dower,  vol.  10,  p.  159. 

Though  for  Partnership  Purposes  Personalty,  It 
Must  Be  Conveyed  as  Realty.  —  Sweeney  v.  Horn, 
7  Pa.  Dist.  391;  Davis  v.  Christian,  15  Gratt. 
(Va.)  11.  See  also  Duncan  v.  Duncan,  93  Ky. 
37,  40  Am.  St.  Rep.  159  (writing  required  even 
when  conveyed  for  firm  purposes,  just  as  other 
realty). 

Land  Acquired  in  Satisfaction  of  Firm  Debts 
Within  the  Rule.  —  Whitney  v.  Cotten,  53  Miss. 
691;  Davis  v.  Richardson,  45  Miss.  500.  And 
see  Moran  v.  Palmer,  13  Mich.  367;  Collumb 
v.  Read,  24  N.  Y.  505. 

So  Where  Land  Is  Purchased  by  Several  Persons 
Not  for  Permanent  Use,  but  for  Purposes  of  Sale  or 
Profit,  it  has  been  held  that  it  may  in  equily 
be  regarded  as  personal  property  among  the 
parties  in  the  speculation.  Nicoll  v.  Ogden, 
29  111.  323,  81  Am.  Dec,  311;  Mauck  v,  Mauck, 
54  111.  281;  Faulds  v.  Yates,  57  111.  416,  11  Am. 
Rep.  24;  Jones  v.  Davies,  60  Kan.  309,  72  Am. 
St.  Rep.  354.  See  also  Bates  v.  Babcock,  95 
Cal.  479,  29  Am.  St.  Rep.  133;  Smith  v.  Ram- 
sey, 6  III.  373;  Dilworth  v.  Mayfield,  36  Miss.  40. 

2.  Disturbs  Legal  Title  No  Further  than  Is 
Necessary.  —  Darrow  v.  Calkins,  154  N.  Y.  515, 
61  Am.  St.  Rep.  by],  per  Andrews,  C.  J. 
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(b)  Descent  Where  Title  Vested  in  Both  Partners.  —  On  the  death  of  one  partner, 

where  the  title  to  realty  is  vested  in  both,  the  share  of  the  land  standing  in 
the  name  of  the  decedent  descends  as  realty  to  his  heirs,  subject  to  the  equity 
of  the  survivor  to  have  it  appropriated  to  accomplish  the  trust  to  which  it 
was  primarily  subjected.1 

(c)  Descent  Where  Title  in  Name  of  One  Only.  —  According  to  the  American  doc- 
trine, where  the  legal  title  to  firm  realty  is  vested  in  one  partner  only,  upon 
his  death  or  the  death  of  the  other  partner  the  legal  title  devolves  on  the 
heirs  or  devisees  of  the  deceased  partner,  subject,  however,  to  a  trust  in  favor 
of  the  surviving  partners  for  the  purpose  of  winding  up  the  firm  affairs;  and 
if,  after  the  trust  is  executed,  any  surplus  remains,  it  is  to  be  divided,  as 
realty,  between  the  heirs  or  devisees  of  the  deceased  partner  and  the  surviving 
partners.2 

(d)  Dower  Rights  in  Partnership  Realty  —  In  General.  —  Under  the  American  doc- 
trine it  is  generally  held  that  the  widow  of  a  deceased  partner  is  entitled  to 
dower  in  partnership  lands  remaining  after  satisfaction  of  the  claims  of  the 
creditors  and  other  partners;  3  and  having  such  right  she  may  join  with  the 


1.  Share  of  Decedent  Descends  as  Realty  to  His 
Heirs  Subject  to  Trust  —  Kentucky.  —  Carler  v. 
Flexner,  92  Ky.  400.  See  also  Marble  v. 
Marble,  4  Ky.  L.  Rep.  360. 

Maryland.  —  Goodburn  v.  Stevens,  5  Gill 
(Md.)  1. 

Massachusetts. —  Dyer  v .  Clark,  5  Met.  (Mass.) 
562,  39  Am.  Dec.  697. 

New  York.  — Darrow  v.  Calkins,  154  N.  Y. 
514,  61  Am.  St.  Rep.  637. 

North  Carolina.  —  Summey  v.  Patton,  Winst. 
Eq.  (60  N.  Car.)  52,  86  Am.  Dec.  451;  Stroud 
v.  Stroud,  Phil  L.  (61  N.  Car.)  525;  Menden- 
h.ill  v.  Benbow,  84  N.  Car.  648. 

Pennsylvania.  —  Welles's  Account,  191  Pa. 
St.  239;  Warfel  v.  Calder,  8  Lane.  Bar  (Pa.) 
205. 

Tennessee .  —  Yeatman  7'.  Woods.  6  Yerg. 
(Tenn.)  20,  27  Am.  Dec.  452;  Gaines  v.  Catron. 
1  Humph.  (Tenn.)  514;  Piper  v.  Smith,  1  Head 
(Tenn.)  93.  But  see  McAIister  v.  Montgomery, 
3  Hayvv.  (Tenn.)  94. 

Virginia. —  Edgar  v.  Donnally,  2  Munf.  (Va.) 
387- 

And  see  Pepper  v.  Pepper,  24  111.  App.  316; 
Dilworth  v.  Mayfield,  36  Miss.  40. 

The  Heirs  of  the  Deceased  Partner  Are  Necessary 
Parties  to  a  bill  filed  by  the  surviving  partner 
to  foreclose  a  mortgage  on  land  executed  to 
the  partnership,  or  otherwise  to  reduce  the 
security  afforded  by  the  mortgage  to  money, 
and  to  his  individual  possession.  Abernaihy 
v.  Moses,  73  Ala.  381. 

But  When  All  the  Real  Property  Is  Absorbed  in 
settling  the  affairs  of  the  partnership,  it  has 
been  held  that  such  realty  remains  personalty 
lo  the  end,  the  tille  never  vests  in  the  heirs  of 
the  deceased  partner,  and  they  are  not  neces- 
sary parties.  Van  Aken  v.  Clark,  82  Iowa 
256. 

Estoppel  to  Object  as  to  Proper  Parties.  —  Where 
a  person  has  agreed  to  enter  into  a  firm  and 
represent  a  deceased  partner  in  every  respect, 
it  does  not  lie  in  his  mouth,  on  a  bill  for  the 
final  settlement  of  the  partnership  affairs,  to 
object  that  the  heirs  of  the  deceased  partner 
were  not  made  parties  to  an  award  under 
which  partnership  realty  was  sold.  VVaugh  v. 
Mitchell,  1  Dev.  &  B.  Eq.  (21  N.  Car.)  510. 

The  Interest  of  the  Survivor  Is  Merely  Equita- 


ble and  cannot  be  reached  by  an  execution  at 
law.    Lang  v.  Waring,  1.7  Ala.  145. 

2.  Death  of  Partner  Not  Holding  the  Legal  Title. 

—  Darrow  u.  Calkins,  154  N.  Y.  514,  61  Am. 
St.  Rep.  637;  Fairchild  v.  Fairchild,  64  N.  Y. 
4 7 r .    See  also  Shearer  v.  Shearer.  98  Mass.  107. 

Death  of  Partner  Holding  the  Legal  Title.  — 
Robertson  v.  Miller,  1  Brock.  (U.  S  )  466.  See 
generally  the  cases  cited  supra  in  this  subsec- 
tion, and  supra  this  section,  How  Title  Is  Held 

—  Partnership  Realty. 
Condition  of  Title  Disregarded. —  In  Hoxie  v. 

Carr,  1  Sunin.  (U.  S.)  173,  12  Fed.  Cas.  No. 
6,802,  it  was  held  that  where  real  estate  is 
purchased  with  firm  funds,  and  on  partnership 
account,  equity  will  treat  such  realty  as  per- 
sonal estate  without  regard  to  the  condition  of 
the  title  as  vested  in  one  partner  or  in  all. 
And  see  Pepper  v.  Thomas,  85  Ky.  539;  Dickey 
v.  Shirk,  128  Ind.  278. 

In  England,  as  we  have  seen,  conversion 
takes  place  "  out  and  out  "  for  all  purposes, 
and  on  the  death  of  a  partner  his  share  of  the 
firm  realty  goes  finally  to  his  personal  repre- 
sentatives. Lindley  on  Partnership  (5th  ed.) 
343.  See  Buchan  v.  Sumner,  2  Barb.  Ch.  (N. 
Y.)  200;  Darrow  v.  Calkins,  154  N.  Y.  513,  61 
Am.  St.  Rep.  637. 

3.  Widow  of  Deceased  Partner  Entitled  to 
Dower.  —  See  the  titles  Conversion  and  Re- 
conversion, vol.  7,  p.  472;  Dower,  vol.  10,  p. 
159;  and  the  following  cases:  Hunnicutt  v. 
Summey,  63  Ga.  5S6;  Pepper  v.  Pepper,  24  HI. 
App.  316;  Hill  v.  Cornwall,  95  Ky.  512;  Long 
v.  Watts,  7  Ky.  L.  Rep.  374;  Woodward-Holmes 
Co.  v.  Nudd,  58  Minn.  236,  49  Am.  St.  Rep. 
503;  Patton  v.  Patton,  Winst.  Eq.  (60  N.  Car.) 
20,  86  Am.  Dec.  448;  Ferguson  v.  Hass,  Phil. 
Eq.(62  N.  Car.)  113;  Blossom  v.  Van  Amringe, 
63  N.  Car.  65,  Warfel  v.  Calder,  8  Lane.  Bar 
(Pa.)  205;  Reed  v.  Kennedy,  2  Strobh.  L.  (S. 
Car.)  67;  Griffey  v.  Northcutt,  5  Heisk.  (Tenn.) 
746. 

Under  the  English  Doctrine,  no  dower  is  al- 
lowed in  partnership  realty  unless  by  special 
agree meni.  See  the  title  Dower,  vol.  10,  p. 
159- 

In  South  Carolina  an  old  case  adopts  this  rule. 
Richardson  v.  Wyatt,  2  Desaus.  (S.  Car.)  471. 
But  later  cases  conform  to  the  American  doc- 
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heirs  in  a  bill  for  partition  of  the  lands.1  But  she  has  an  interest  only  in 
the  net  property  after  all  the  firm  debts  are  discharged.2 

No  Dower  in  Lands  Conveyed  During  Partnership.  —  It  has  been  held  that  the  widow 
has  no  dower  in  lands  conveyed  during  the  continuance  of  the  partnership, 
notwithstanding  the  fact  that  she  did  not  join  in  the  deed.3  But  the  decisions 
on  this  point  are  seemingly  in  conflict.4 

(2)  Agreement  Controlling.  —  It  seems  to  be  generally  conceded  in  all 
jurisdictions  that  the  question  whether  partnership  real  estate  shall  be  deemed 
absolutely  converted  into  personalty  for  all  purposes,  or  only  converted  pro 
tanto  for  the  purpose  of  partnership  equities,  may  be  controlled  by  the  agree- 
ment of  the  partners  themselves.5  Thus,  a  stipulation  in  partnership  articles 
that  all  realty  belonging  to  the  firm  shall  be  considered  as  possessing  all  the 
incidents  and  liabilities  of  firm  funds  and  personal  property  will  work  such 
conversion.6  And  in  some  jurisdictions  it  has  been  held  or  suggested  that  an 
intention  to  make  an  out-and-out  conversion  may  be  implied  in  respect  to 
realty  purchased  for  partnership  purposes  with  firm  funds  and  used  in  firm 
business.7 

5.  Changing  Joint  into  Separate  Property  and  Vice  Versa.  —  From  the  rule 
hereinbefore  considered,  that  what  is  or  is  not  partnership  property  is 
determined  by  the  agreement  and  intention  of  the  parties,  it  logically  follows 
that  in  the  absence  of  fraud  partners  may  by  mutual  agreement  convert  firm 
property  into  separate  property  or  separate  property  into  firm  property.  Such 
agreement,  being  in  effect  a  conveyance  of  such  property,  is  subject  to  the 
rules  as  to  fraudulent  conveyances.8 


trine.  See  the  title  last  cited,  and  supra  this 
note. 

In  Virginia  the  English  rule  obtains.  See 
the  title  Dower,  vol.  10,  p.  160. 

Where  the  Title  Is  Once  Vested  in  the  Husband 
the  Dower  Right  of  the  Wife  Cannot  be  defeated 
in  any  case  by  subsequent  appropriaiion  of 
the  land  for  partnership  purposes  by  a  firm 
not  in  existence  when  it  was  purchased.  Rat- 
cliffe  v.  Mason,  92  Ky.  190;  Bowler  v.  Blair,  6 
Ky.  L.  Rep.  665. 

1.  May  Join  with  Heirs  in  Bill  for  Partition.  — 
Brewer  v.  Browne,  68  Ala.  210 

2.  Interest  Only  in  Net  Remainder  After  Firm 
Debts  Discharged.  —  Drewry  v.  Montgomery, 
28  Ark.  256;  Gray  v.  Palmer,  g  Cal.  640;  Pep- 
per v.  Thomas,  85  Ky.  539;  Ellis  v.  Johnson, 
4  Ky.  L.  Rep.  991;  Buinside  v.  Merrick,  4 
Met.  (Mass).  537.  And  see  Andrews  v.  Brown, 
21  Ala.  437,  56  Am.  Dec.  252;  Price  v.  Hicks, 
14  Fla.  565;  and  the  titles  cited  at  the  begin- 
ning of  the  second  note  supra. 

3.  No  Dower  in  Lands  Conveyed  During  Partner- 
ship. —  Dickey  v.  Shirk,  128  Ind.  278;  Grissom 
v.  Moore,  106  Ind.  296,  55  Am.  Rep.  742; 
Wood  ward-Holmes  Co.  v.  Nudd,  58  Minn.  236, 
49  Am.  St.  Rep.  503. 

4.  Rule  Apparently  Questioned. —  See  Pugh  v. 
Currie,  5  Ala.  446;  Fairchild  v.  Fairchild,  64 
N.  Y.  471. 

5.  Intention  of  Partners  Controls  —  Wilhite  v. 
Boulware,  88  Ky.  169;  Darrow  v.  Calkins,  154 
NT.  Y.  514,  61  Am.  St.  Rep.  637.  See  also 
Rammelsberg  v.  Mitchell.  29  Ohio  St.  22;  Re 
Welles  4  Lack.  Leg.  N.  (Pa.)  135.  And  see 
the  titles  Conversion  and  Reconversion,  vol. 
7,  pp.  472,  473;  Dower,  vol.  10,  p.  160. 

In  Marshaling  the  Assets  of  Insolvent  Copart- 
ners, real  estate  intended  and  treated  by  them 
as  partnership  property  will  go  to  the  partner- 


ship, in  preference  to  the  several  creditors, 
notwithstanding  on  the  face  of  the  deeds  it  is 
held  by  them  as  tenants  in  common  at  law. 
Fall  River  Whaling  Co.  v.  Borden,  10  Cush. 
(Mass.)  458. 

6.  Stipulation  for  Out-and-out  Conversion.  — 
Davis  v.  Smith,  82  Ala.  198.  See  also  Ludlow 
v.  Cooper,  4  Ohio  St.  9. 

7.  So  in  Ketitucky.  Divines.  Mitchum,  4  B. 
Mon.  (Ky.)  488,  41  Am.  Dec.  241;  Buck  v. 
Winn,  11  B.  Mon.  (Ky.)  322.  And  see  the  title 
Dower,  vol.  10,  p.  160,  note  3. 

Intention  with  Which  Purchase  Made  as  Test. 
—  In  a  contest  between  heirs,  the  use  to  which 
land  bought  by  a  partnership  is  applied  does 
not  necessarily  determine  the  question 
whether  it  is  to  be  treated  as  real  or  as  per- 
sonal estate.  The  test  is  the  intention  with 
which  the  purchase  was  made.  Holmes  v. 
Self,  79  Ky.  297.  And  see  Wilhite  v.  Boul- 
ware,  88  Ky.  169. 

"  In  Respect  to  Real  Estate  Purchased  for  Part- 
nership Purposes  with  partnership  funds,  and 
used  in  the  prosecution  of  the  partnership 
business,  the  English  rule  of  '  out  and-out  ' 
conversion  may  be  regarded  as  properly  ap- 
plied on  the  ground  of  intention,  even  in  juris- 
dictions which  have  not  adopted  that  rule  as 
applied  to  partnership  real  estate  acquired  un- 
der different  circumstances  and  where  no  spe- 
cific intention  appeared."  Darrow  v.  Calkins, 
154  N.  Y.  516,  61  Am.  St.  Rep.  637,  per  An- 
drews, C.  J.  See  also  Collumb  v.  Read,  24  N. 
Y.  505. 

8.  Changing  Joint  into  Separate  or  Separate  into 
Joint  Property.  —  See  infra,  this  title,  Rights 
and  Liabilities  of  Partners  as  to  Third  Persons  — 
Application  of  Assets  to  Liabilities —  Application 
by  Partners.  See  also  generally  the  title  FRAUD- 
ULENT Sales  and  Conveyances,  vol.  14,  p.  210. 
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VIII.  Partners'  Rights  and  Liabilities  Inter  Se  —  1.  Articles  of  Partner- 
ship —  a.  In  GENERAL.  —  It  is  usual  for  persons  who  deliberately  form  a  part- 
nership with  each  other  to  enter  into  a  formal  written  contract  defining  their 
respective  rights,  duties,  and  liabilities,  known  as  the  articles  of  partnership.1 

b.  NECESSITY  For.  —  While  formal  articles  are  always  desirable  in  order 
to  fix  rights,  duties,  and  liabilities,  and  to  remove  any  opportunity  for  con- 
troversy in  this  regard,  yet  they  are  not  absolutely  necessary  for  an  immediate 
partnership,  unless  the  partners  desire  that  their  particular  rights  and  liabili- 
ties shall  be  other  than  those  implied  by  the  law  in  the  absence  of  contract.2 
In  t lie  absence  of  such  articles,  the  rights,  duties,  and  liabilities  of  the  partners 
will  be  fixed  by  the  usual  rules  of  law.3 

C.  PROVISIONS  OE  ARTICLES  —  (i)  III  General — Whatever  Partners  May  See 
Fit.  —  As  a  rule,  partners  may  by  express  agreement  in  their  articles  of  part- 
nership make  their  respective  rights,  duties,  and  liabilities  whatever  they  may 
see  fit.4 

Must  Not  Be  Unlawful.  —  An  exception  to  this  general  rule  must,  of  course,  be 
made  as  to  unlawful  provisions.5 

Agreement  Void  as  Without  Mutuality.  —  It  has  been  held  that  a  copartnership 
agreement  in  which  one  of  the  partners  promises  to  give  to  the  other  partner 
an  equal  interest  in  the  profits  of  the  enterprise,  though  the  latter  furnishes 
nothing  to  accomplish  the  object  of  the  copartnership,  is  without  mutuality 
and  accordingly  void.6 

(2)  Usual  Provisions.  —  It  is  the  usual  practice  to  embody  in  the  articles 
of  partnership  provisions  as  to  such  subjects  as  the  following:  the  name  of 
the  firm,7  though  this  has  been  held  not  to  be  necessary;8  the  beginning  and 
duration  of  the  business;  9  the  capital  and  shares  of  the  partners; 10  the  dis- 


1.  Rights  and  Liabilities  Inter  Se  Governed  by 
Articles  —  England.  —  Cravvshay  v.  Collins,  15 
Ves.  Jr.  226;  Pigott  v.  Bagley,  M'Clel.  &  Y. 
569;  Turnell  v.  Sanderson,  60  L.  J.  Ch.  703; 
Daw  v.  Herring,  (1892)  1  Ch.  284,  61  L.  J.  Ch.  5. 

Illinois.  —  Burgess  v.  Badger,  124  111.  288: 
Evans  v.  Hanson,  42  111.  234. 

Iowa,  —  Boardman  v.  Close,  44  Iowa  428. 

Kansas.  —  Sexion  v.  Lamb,  27  Kan.  426. 

Louisiana.  —  Louisiana  Nat.  Bank  v.  Scolt, 
42  La.  Ann.  785. 

Minnesota.  —  Broderick  v.  Beaupre,  40  Minn. 
379 

Mississippi.  —  Boisgetard  v.  Wall,  Smed.  & 
M.  Ch.  (Miss.)  404. 

Missouri.  — Ellis  v.  Harrison,  104  Mo.  270. 

New  Hampshire.  —  Raymond  v.  Putnam,  44 
N.  H.  160. 

New  Jersey.  — Wild  v.  Davenport,  48  N.  J. 
L.  129,  57  Am.  Rep.  552. 

New  York.  —  Sands  v.  Miner,  16  N.  Y.  App. 
Div.  347. 

Pennsylvania.  — Williams  v.  Philadelphia 
Trust,  etc.,  Co.,  150  Pa.  St.  20. 

Virginia.  —  Morris  v.  Morris,  4  Gratt.  (Va.) 

293 

Necessity  for  Delivery.  —  An  instrument  em- 
bodying 1  he  terms  of  a  proposed  partnership 
was  signed  with  the  understanding  between 
the  parties  that  it  should  be  operative  only  on 
fulfilment  of  certain  conditions,  and  for  that 
reason  it  was  retained  by  the  scrivener.  It 
was  held,  there  having  been  no  delivery  of  the 
instrument,  that  no  action  would  lie  for  the 
refusal  of  one  of  the  parties  to  consummate 
the  partnership     Hill  v.  Webb,  43  Minn.  545. 

2.  Formal  Articles  Not  Indispensable.  —  Cravv- 
shay v.  Collins,  15  Ves.  Jr.  226;  Strijth  f,  Tart- 
an, 8  Barb.  C|j.  (N,  Y.J  336, 


3.  Rights  and  Liabilities  Fixed  by  Law  in  Ab- 
sence of  Articles. —  Crawshay  v.  Collins,  15 
Ves.  Jr.  226. 

Where  a  Particular  Course  of  Dealing  Is  Estab- 
lished between  partners  without  objection,  tht-ir 
assent  thereto  will  be  presumed,  and  they  will 
be  bound  by  it.  Moore  v.  Trieber,  31  Ark. 
113. 

4.  Partners  May  Fix  Rights  and  Liabilities  as 
They  See  Fit.  —  Crawshay  -■.  Collins,  15  Yes. 
Jr.  226:  Smith  v.  Jeyes,  4  Beav.  505;  Town- 
send  v.  Goewey,  19  Wend.  (N.  Y.)  424;  Hall  v. 
Sannoner,  44  Ark.  34;  Mann  v.  Butler,  2  Barb. 
Ch.  (N.  Y.)  362. 

5.  Unlawful  Provisions.  —  Laney  v.  Laney,  6 
Dem.  (N.  Y.)  241.  And  see  generally  the 
titles  Illegal  Contracts,  vol.  15,  p.  935  et  seq.; 
Restraint  of  Trade. 

6.  Contract  Void  for  Want  of  Mutuality.  — 
Mitchell  v.  O'Neale,  4  Nev.  504.  This  decision 
is  believed  to  be  unsound.  See  supra,  this 
title,  Contrail  of  Partnership —  Consideration. 

7.  Name  of  Firm.  —  See  generally  supra,  this 
title,  Firm  Name 

8.  Articles  Need  Not  Fix  Firm  Name.  —  Purs- 
ley  v.  Ramsey,  31  Ga  403. 

9.  Beginning  and  Duration  of  Business.  —  Daw 
v.  Herring,  (1S92)  1  Ch.  284,  61  L.  J.  Ch.  5: 
Turnell  v.  Sanderson,  60  L.  J.  Ch.  703,  Edgar 
v.  Cook,  4  Ala.  588;  Swift  v.  Ward,  So  Iowa 
700;  Leach  v.  Leach,  tS  Pick,  (Mass.)  68. 

Agreement  that  Partnership  Shall  Relate  Back 
to  Specified  Time. —  Hutchinson  v.  Smith,  7 
Paige  (N.  Y.)  26. 

10.  Capital  and  Shares  of  Respective  Partners.— 
Foster  v.  Goddatd,  1  Black  (U.  S.)  506;  Leach 
v.  Leach,  18  Pick.  (Mass  )  6S;  Stoughton  i\ 
Lynch,  1  Johns.  Ch.  (N.  Y.)  467;  Hennessy  v. 
Griggs,  1  N,  Pak,  52, 
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tribution  of  profits;1  the  liability  for  losses  or  debts;2  the  conduct,  rights, 
and  powers  of  the  partners;3  the  division  of  the  effects  on  dissolution;  *  the 
rights  of  a  surviving  partner;5  the  transfer  of  shares;6  and  provisions  in 
view  of  the  death  of  a  partner  or  partners.7  The  foregoing  are  only  examples, 
and  any  other  special  agreement  upon  any  subject  connected  with  the  part- 
nership may,  of  course,  be  inserted. s 

d.  Operation  and  Effect  —  (i)  In  General.  —  The  duties  and  obliga- 
tions arising  from  the  relation  between  the  partners  are  regulated  by  the 
express  contract  between  them  so  far  as  such  express  contract  extends  and 
continues  in  force.9  Where  the  agreement  has  been  reduced  to  writing,  parol 
evidence  as  to  the  terms  is  incompetent  in  the  absence  of  allegations  of  fraud 
or  mistake. 10 

(2)  Presumption  as  to  Knowledge  of  Provisions.  — A  member  of  a  partner- 
ship is  presumed  to  have  knowledge  of  the  provisions  contained  in  the  articles 
of  partnership.11 


1.  Distribution  of  Profits.  —  Foster  v.  Goddard, 

I  Black  (U.  S.)  506;  Miller  v.  Lord,  n  Pick. 
(Mass.)  11;  Broderick  v.  Beaupre,  40  Minn. 
379;  Mortis  v.  Morris,  4  Gratt.  (Va.)  293. 

2.  Liability  for  Losses  or  Debts.  —  Pollard  v. 
Stanton,  7  Ala.  761;  Taylor  v.  Coiling,  18  111. 
422;  Consolidated  Bank  v.  State,  5  La.  Ann. 
44;  Goedecke  v.  Schwerin,  (C.  PI.  Gen.  T.)  14 
N.  Y.  Supp.  780;  Colt  v.  Wilder,  1  Edw.  (N.  Y.) 
484;  Morris  v.  Morris,  4  Gratt.  (Va.)  293. 

A  Stipulation  Exempting  a  Partner  from  Losses 
for  a  fair  and  just  equivalent  is  valid  as  to  the 
partners  inter  sese.  Consolidated  Bank  v.  State, 
5  La.  Ann.  44. 

3.  Conduct,  Rights,  and  Powers  of  Parties.  — 
Baltzell  v.  Trump,  1  Md.  Ch.  517;  Leach  v. 
Leach.  18  Pick.  (Mass.)  68;  Miller  v.  Lord,  11 
Pick.  (Mass.)  11 ;  Brown  v.  Dennison,  28  N.  Y. 
App.  Div.  535;  Stoughton  v.  Lynch,  1  Johns. 
Ch.  (N.  Y.)  467. 

Stipulation  as  to  Powers  of  Partner's  Husband. 
—  Louisiana  Nat.  Bank  v.  Scott,  42  La.  Ann. 
785. 

Right  to  Exclusive  Use  of  Firm  Name  After  Dis- 
solution. —  De  Grauvv  v.  Schmid,  38  N.  Y.  App. 
Div.  189. 

Right  to  Terminate  Partnership.  —  Swift  v. 

Ward,  80  Iowa  700. 

4.  Division  of  Effects.  —  Phillips  v.  Reeder, 
18  N.  J.  Eq.  95;  Ruckman  v.  Decker,  23  N.  J. 
Eq.  288. 

5.  Rights  of  Survivor. —  Hull  v.  Carlledge,  18 
N.  Y.  App.  Div.  54.  And  see  Rankin  v.  New- 
man, 114  Cal.  635;  Sands  v.  Miner,  16  N.  Y. 
App.  Div.  347;  Gaut  v.  Reed,  24  Tex.  46,  76 
Am.  Dec.  94. 

6.  Transfer  of  Shares. —  Daw  v.  Herring, 
(1892)  1  Ch.  2S4,  61  L.  J.  Ch.  5;  Campbell  v. 
Campbell,  6  Reports  137;  Alvord  v.  Smith,  5 
Pick.  (Mass.)  232;  Shamburg  v.  Bank,  35 
Pa.  L.  J.  37;  Noonan  v.  Orton,  31  Wis. 
265. 

7.  Provision  for  Continuation  of  Business  After 
Death  of  Partner.  —  Pearce  v.  Chamberlain,  2 
Ves.  33;  Warner  v,  Cunningham,  3  Dow  76; 
Edgar  v.  Cook,  4  Ala.  588;  Rand  v.  Wright, 
141  Ind.  226;  Hart  v.  Anger,  38  La.  Ann.  341; 
Wild  v.  Davenport,  48  N.  J.  L.  129,  57  Am. 
Rep.  552;  Jacquin  v.  Buisson,  (N.  Y.  Super. 
Ct.)  11  How.  Pr.  (N.  Y.)  385;  Gratz  z.  Bayard, 

II  S.  &  R.  (Pa.)  41;  Evans  v.  Watis,  192  Pa. 
St.  112. 

Payment  of  Shares  of  Profit  and  Capital  of  De- 


cedent by  Survivor.  —  Robertson  v.  Miller,  1 
Brock.  (U.  S.)  465,  20  Fed.  Cas.  No.  11,926. 
Provision  that  Property  Shall  Vest  in  Survivor. 

—  Gaut  v.  Reed,  24  Tex.  46,  76  Am.  Dec.  94. 
Provision  that  Survivor  May  Purchase  Interest 

of  Decedent.  —  Hull  v.  Carlledge,  18  N.  Y. 
App.  Div.  54.  And  see  Sands  v.  Miner,  16  N. 
Y.  App.  Div.  347;  Rankin  v.  Newman,  114  Cal. 
635- 

8.  Provision  for  Annual  Inventory  and  Appraise- 
ment. —  Rankin  v.  Newman,  114  Cal.  635. 

Stipulation  that  Person  Not  Party  May  Come 
into  Firm.  —  Pigott  v.  Bagley,  M'Clel.  &  Y. 
569,  19  Eng.  Rul.  Cas.  509. 

Provision  as  to  Stating  Accounts.  —  Heartt  v. 
Corning,  3  Paige  (N.  Y.)  566. 

Provision  as  to  Arbitration.  —  Turnell  v.  San- 
derson, 60  L.  J.  Ch.  703;  Kapp  v.  Barthan.  1 
E.  D.  Smith  (N.  Y.)  622;  Page  v.  Vankirk,  6 
Phila.  (Pa.)  264. 

Stipulation  for  Damages  to  Be  Paid  to  One  Part- 
ner for  Misconduct  of  Other.  —  Givens  v.  Berry, 
(Ky.  1899)  52  S.  W.  Rep.  942. 

Covenant  Prohibiting  Either  from  Continuing 
Business  Within  Certain  Distance  of  Firm  Premises 

—  Injunction.  —  Shearman  v.  Hart,  (C.  PI. 
Spec.  T.)  14  Abb.  Pr.  (N.  Y.)  358. 

9.  Duties  and  Obligations  Fixed  by  Agreement. 

—  Smith  v.  Jeyes,  4  Beav.  505;  Boardman  v. 
Close,  44  Iowa  428;  Shamburg  v.  Bank,  35  Pa. 
L.  J.  37- 

Articles  Merge  All  Previous  Negotiations.  — 

Evans  v.  Hanson,  42  111.  234;  Boardman  v. 
Close,  44  Iowa  428.  And  see  Burgess  v. 
Badger,  124  111.  288. 

Partnership  Agreement  Subject  to  Another's 
Approval.  —  Where  a  partnership  agreement 
drawn  by  some  of  the  partners  provides  that 
the  firm  shall  begin  on  a  certain  day  and  that 
a  copy  of  the  agreement  shall  be  submitted  to 
another  partner  for  approval,  and  that  in  case 
of  his  refusal  to  accept  it  the  agreement  shall 
be  void,  the  assenting  partners  are  bound  until 
the  other  affirmatively  dissents.  Hubbard  v. 
Matthews.  54  N.  Y.  43,  13  Am.  Rep.  562. 

10.  Parol  Evidence  Incompetent  in  Absence  of 
Fraud  or  Mistake.  —  Sexton  v.  Lamb,  27  Kan. 
426;  Thomas  v.  Lines,  83  N.  Car.  191;  Hen- 
nessy  v.  Griggs,  1  N.  Dak.  52.  And  see  Ray- 
mond v.  Putnam,  44  N.  H.  160.  See  also  gen- 
erally the  title  Parol  Evidence,  vol.  21,  p.  1077. 

11.  Presumption  as  to  Partner's  Knowledge  of 
Articles,  —  Shamburg  v.  Bank,  35  Pa.  L.  J.  37. 
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(3)  Failure  to  Comply  with  Articles.  —  A  failure  of  one  partner  to  comply 
with  the  terms  of  the  agreement  will  not,  it  is  held,  annul  the  partnership 
unless  such  terms  are  conditions  precedent;1  and  where  the  articles  clearly 
show  that  the  parties  thereto  contemplate  an  immediate  beginning  of  the 
partnership  business,  the  fact  that  one  has  failed  to  pay  his  share  of  capi- 
tal according  to  agreement  will  not  make  such  one  any  less  a  partner  as  of 
the  date  at  which  the  articles  were  executed.2 

(4)  Application  Where  Partnership  Prolonged  by  Consent.  — Where  a  part- 
nership is  prolonged  by  either  express  or  tacit  consent  beyond  the  time  stated 
in  the  articles,  such  articles  are  prima  facie  still  binding  so  far  as  they  are 
applicable  to  regulate  the  rights  and  liabilities  of  the  partners,3  but  such 
partnership  will  be  one  at  will,  unless  the  prolongation  is  for  some  definite 
time.4  It  has  been  held  that  even  when  another  partner  is  admitted  and 
afterwards  withdraws,  the  articles  originally  adopted  continue  in  force  so  far 
as  applicable  to  the  new  state  of  affairs.5 

e.  Modification,  Alteration,  or  Waiver.  —  Partners  may  modify, 
alter,  or  dissolve  the  copartnership  contract  as  between  themselves,  either  in 
whole  or  in  part,  provided  they  do  not,  in  so  doing,  violate  any  principle  of 
law  or  public  policy.6  A  provision  in  the  articles  may  be  waived  by  common 
consent,7  and  such  waiver  or  modification  maybe  inferred  from  a  long  course 
of  dealing  inconsistent  with  the  particular  provision.8 

/.  Specific  Performance.  —  In  order  to  procure  a  decree  for  the  specific 
performance  of  an  agreement  to  execute  articles  of  partnership,  it  is  generally 
necessary  that  the  contract  should  be  for  carrying  on  the  business  for  some 
definite  time;  if  it  be  in  the  power  of  the  defendant  to  render  the  decree 
abortive  by  an  immediate  dissolution,  the  court  will  not  interfere.9  But  even 
in  the  case  of  a  partnership  for  an  indefinite  time,  specific  performance  may 
be  enforced  to  the  extent  of  requiring  the  defendant  to  execute  deeds  or 
agreements  necessary  to  vest  in  the  complainant  the  interest  in  the  partner- 


1.  Noncompliance  with  Articles.  —  Murray  v. 
Johnson,  1  Head  (Tenn.)  353.  See  also  supra, 
this  title,  What  Constitutes  Partnership — Con- 
tract for  Present  or  Future  Partnership. 

2.  Failure  to  Pay  In  Capital  as  Agreed.  — 
Southern  While-Lead  Co.  v.  Haas,  73  Iowa  399. 

3.  Binding  in  Case  of  Prolongation  of  Partner- 
ship. —  Essex  v.  Essex,  20  Beav.  44.2;  King  v. 
Chuck,  17  Beav.  325:  Robertson  v.  Miller,  1 
Brock.  (U.  S.)  466,  ?o  Fed.  Cas.  No.  11,926; 
Robbins  v.  Laswell,  27  111.  365;  Metcalfe  v. 
Bradshaw,  145  111.  124,  36  Am.  St.  Rep.  478; 
Boardman  v.  Close,  44  Iowa  428;  Sangston  v. 
Hack,  52  Md.  173;  Mifflin  v.  Smith,  17  S.  &  R. 
(Pa.)  165;  Dickinson  v.  Bold,  3  Desaus.  (S. 
Car.)  501. 

Authority  to  Bind  by  Deed  Not  Continued.  — 

Where,  in  an  agreement  of  partnership  under 
seal,  each  partner  was  authorized  to  bind  his 
copartners  by  deed,  and  such  agreement  ex- 
pired by  its  own  limitation,  and  was  continued 
by  a  written  agreement  not  under  seal,  it  was 
held  that  the  continuation  did  not  carry  with 
it  the  power  to  bind  by  deed,  and  that  a  mort- 
gage of  real  estate  executed  by  one  of  the  firm 
to  secure  the  partnership  did  not  bind  the 
other  members.  Napier  v.  Catron,  2  Humph. 
(Tenn.)  534. 

Provision  for  Purchase  of  Share  of  Decedent  by 
Survivor  Not  Binding.  —  Where  the  term  ot  a 
partnership  has  expired,  and  such  partnership 
is  continued  only  to  wind  up  its  business,  a 
provision  in  the  articles  for  the  purchase  of 


the  share  of  a  deceased  partner's  business  by 
the  survivor  no  longer  binds.  MyersV.  Myers, 
60  L.  J.  Ch.  311. 

4.  Partnership  One  at  Will.  —  Sangston  v. 
Hack,  52  Md.  173. 

5.  Binding  After  Admission  and  Withdrawal  of 
Another  Partner.  —  Sangston  v.  Hack,  52  Md. 
173. 

Agreement  for  Stated  Damages  for  Misconduct 
Annulled  by  Admission  of  New  Partner.  —  Givens 

v.  Berry,  (Kv.  1899)  52  S.  W.  Rep.  942. 

6.  May  Modify,  Alter,  or  Dissolve.  —  Solomon 
v.  Solomon,  2  Ga.  18. 

Modification  by  Parol  Agreement  or  Usage.  — 
Raymond  v.  P  itnam,  44  X.  H.  160. 

7.  Provision  Waived  or  Modified  by  Common 
Consent.- — Const  v.  Harris,  T.  &  R.  496;  Eng- 
land v.  Curling,  8  Beav.  133;  Gregg  v.  Hord. 
129  111.  613;  McCall  v.  Moss,  112  111.  493;  Gage 
v.  Parmelee,  87  111.  329;  Thomas  v.  Lines,  83 
N.  Car.  191;  Geddes  v.  Wallace,  2  Bligh  270; 
Henry  v.  Jackson,  37  Vt.  431. 

8.  Waiver  Inferred  from  Long  Course  of  Dealing. 
—  Hall  v.  Sannoner,  44  Ark.  34;  Gregg  v. 
Hord,  129  111.  613,  affirming  30  111.  App.  67; 
McCall  v.  Moss,  112  III.  493;  Boisgerard  v. 
Wall,  Smed.  &  M.  Ch.  (Miss.)  404- 

9.  Contract  Must  Be  for  Definite  Time.  —  Morris 
v.  Peckham,  51  Conn.  128;  Somerby  v.  Buntin, 
118  Mass.  2S7,  19  Am.  Rep.  459;  Buck  -. 
Smith,  29  Mich.  166,  18  Am.  Rep.  84;  Whit- 
worth  v.  Harris,  40  Miss.  488.  But  see  Tillar 
v.  Cook,  77  Va.  481. 
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ship  property  to  which  he  is  entitled.1  Except  to  the  extent  indicated,  it  is 
well  settled  that  equity  will  not  decree  specific  performance  of  an  agreement 
to  enter  into  and  carry  on  a  partnership.3 

g.  Construction  of  Articles  —  (i)  In  General.  —  It  may  be  stated 
generally  that  the  true  meaning  of  articles  of  partnership  is  to  be  determined 
in  accordance  with  the  ordinary  rules  governing  the  construction  of  contracts.3 

(2)  Particular  Rules  —  Generally.  —  Although  the  general  rule  is  as  just 
stated,  several  rules  with  respect  especially  to  the  construction  of  partnership 
articles  have  taken  a  more  definite  shape.  Thus,  such  articles  are  not 
intended  to  define,  and  are  not  construed  as  defining,  all  the  rights  and  obli- 
gations of  the  partners  inter  se,  and  much  is  left  to  be  understood.4 

Construction  with  Reference  to  Object  of  Partnership.  —  Partnership  articles  are  also 
to  be  construed  with  reference  to  the  objects  of  the  partnership,  and  all  their 
provisions  must  be  so  construed  as  to  advance  and  not  to  defeat  such  objects. 
The  language  of  the  articles,  however  general,  will  be  restricted  to  this  end.5 
This  rule  is  of  special  importance  in  considering  the  limits  of  general  powers 
conferred  upon  some  of  the  partners  or  upon  a  majority  thereof.0 

Construction  to  Avoid  Fraud  01  Unfair  Advantage.  —  Any  provision  of  the  articles, 
however  worded,  will,  if  at  all  possible,  be  so  construed  as  to  prevent  an 
attempt  by  one  partner  to  avail  himself  thereof  to  defraud  or  take  unfair 
advantage  of  his  copartners.7 

Partners'  Own  Construction  Evidenced  by  Conduct.  —  Where  the  language  used  leaves 
the  matter  in  doubt,  the  practical  construction  placed  by  the  partners  them- 
selves upon  a  provision  of  the  articles  of  agreement,  as  evidenced  by  their 


1.  Execution  of  Instruments  Vesting  Title.  — 
England  v.  Curling.  8  Beav.  129;  Roberts  v. 
Eberhardt,  Kay  14.8;  Somerby  v.  Buntin,  118 
Mass.  279,  19  Am.  Rep.  459;  VVhitsvorth  v. 
Harris,  40  Miss.  483. 

2.  Agreement  to  Carry  On  Partnership  Not 
Specifically  Enforced.  —  Scott  v.  Rayment,  L.  R. 
7  Eq.  112;  England  v.  Curling,  8  Beav  138; 
Satterthwait  v.  Marshall,  4  Del.  Ch.  354;  Buck 
v.  Smith,  29  Mich.  171,  18  Am.  Rep.  84;  Mason 
v.  Kaine,  63  Pa.  St.  335 ;  Reed  v.  Vidal,  5  Rich. 
Eq.  (S.  Car.)  289.  See  generally  the  title 
Specific  Performance. 

3.  Ordinary  Rules  as  to  Construction  of  Con- 
tracts Apply. —  Birdz\  Hamilton,  Walk.  (Mich.) 
361.  See  generally  the  title  Interpretation 
and  Construction,  vol.  17,  p.  1. 

Cases  Involving  Construction  of  Partnership 
Articles.  —  The  following  are  cases  involving 
ths  construction  of  various  provisions  in  part- 
nership articles: 

Stipulations  as  to  Profits.  —  Moore  v.  Trieber, 
3t  Ark.  113:  Triiman  v.  Duerselen,  37  111. 
App.  555;  Welsh  v.  Canfiell,  60  Md.  469; 
Bowker  v.  Gleason,  (NT.  J.  1887)  7  Atl  Rep.  885; 
Delamatei  v.  Hepworth,  115  N.  Y.  664;  Stew- 
art v.  Robinson,  115  M.  Y.  328;  Davis  v.  Dar- 
ling, 80  Hun  (M.  Y.)  299;  Williams  v.  Phila- 
delphia Trust,  etc.,  Co.,  150  Pa.  St.  20. 

Equal  Division  of  Proceeds  of  Sale.  —  Brand 
v.  Henderson,  107  111.  141. 

Stipulation  as  to  Expenses.  —  Withers  v. 
Withers,  8  Pet.  (U.  S.)  355;  Brown  v.  Haynes, 
6  Jones  Eq.  (59  N.  Car.)  49. 

Stipulation  as  ft>  Salary.  —  Trumps.  Baltzell, 
3  Md.  295;  Havden  v.  Eagleson,  (Supm.  Ct. 
Gen.  T.)  15  N.  Y.  St.  Rep.  200;  Weaver  v.  Up- 
ton, 7  Ired.  L.  (29  N.  Car.)  458. 

Stipulation  as  lo  Management  of  Business.  — 
Leavitt  v.  Windsor  Land,  etc.,  Co.,  (C.  C.  A.) 
22  C.  of  L.  -8  1 


54  Fed.  Rep.  439;  Skinner  v.  Dayton,  19  Johns. 
(N.  Y.)  513,  10  Am.  Dec.  286. 

Stipulation  as  lo  Continuance  until  Dissolution 
by  Mutual  Consent.  —  Egberts  7'.  Wood,  3  Paige 
(N.  Y.j  5t7. 

Delivery  of  Stock  to  Copartner  at  Termination 
of  Partnership.  —  Leach  v.  Leach,  18  Pick. 
(Mass.)  68. 

Stipulation  Empo'vering  Each  Partner  to 
No?ninate  Successor.  — -  Ehrmann  v.  Ehrmann, 
43  W.  R.  125. 

For  Other  Cases  see  supra,  this  subsection. 
Provisions  of  Articles  —  Usual  Provisions. 

4.  Duties  and  Obligations  Implied  and  Enforced 
by  Law.  —  Smith  v.  Jeyes,  4  Beav.  503.  And 
see  Crawshay  v.  Collins,  15  Ves.  Jr.  226;  Blis- 
set  v.  Daniel,  10  Hare  522. 

Custom  or  Usage  Considered  as  Entering  into 
Partnership  Articles.  —  Waring  v.  Grady,  49  Ala. 
465,  20  Am.  Rep.  286;  Scudder  v.  Ames.  89  Mo. 
496.    And  see  the  title  Usages  and  Customs. 

5.  Construed  with  Reference  to  Object  of  Part- 
nership. —  Lindley  on  Partnership  (4th  ed.j  818. 
And  see  Chappie  v.  Cadell,  Jac.  537. 

As  to  the  general  rule  that  an  instrurrent 
will  be  construed  with  respect  to  its  object  and 
purpose,  see  the  title  Interpretation  and 
Construction,  vol.  17,  p.  22 

Right  to  Insist  on  Sale  and  Distribution  of  Prop- 
erty at  Time  Fixed. —  In  Mann  v.  Butler,  2 
Barb.  Ch.  (N.  Y.)  362,  it  was  held  that  a  part- 
ner may  insist  upon  a  sale  and  distribution 
of  the  partnership  properly  at  the  time  fixed  by 
the  partnership  articles,  though  it  is  not  for 
the  interest  of  the  firm. 

6.  See  infra,  this  section,  Poiver  of  Majority. 

7.  Construed  to  Prevent  Fraud  or  Undue  Ad- 
vantage.—  Peilyt  v.  Janeson,  6  Madd.  146; 
Blisset  v.  Daniel,  ro  Hare  493;  Guccione  v. 
Scott,  (Supm  Cl.  Tr.  T.)  21  Misc.  (N.  Y.)  410; 
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course  of  conduct  for  a  considerable  period,  may  be  considered  as  indicating 
the  proper  construction  thereof.1 

2.  Right  to  Participate  in  Management  — ■  a.  In  Absence  of  Agreement. 
—  In  the  absence  of  express  agreement  to  the  contrary,  the  powers  of  part- 
ners are  considered  to  be  equal,  even  though  their  shares  may  be  unequal, 
and  one  or  more  cannot  exclude  another  from  an  equal  share  in  the  manage- 
ment of  the  partnership  concern.*  And  under  certain  circumstances  it  has 
been  held  that  a  partner  is  entitled  to  an  injunction  to  prevent  his  exclusion 
from  such  participation.3 

b.  Agreement  as  to  Who  Shall  Participate.  —  It  is,  however, 
entirely  competent  for  the  members  of  a  partnership  to  agree  that  one  or  more 
of  the  firm  shall  take  no  active  part  in  managing  the  firm  affairs;  and  where 
they  do  so  agree,  such  partners  will  have  no  right  to  transact  partnership 
business  or  bind  the  firm.  A  third  person,  however,  who  deals  with  one  of 
the  partners  without  notice  of  the  limitation  on  his  authority  may  hold  the 
firm  liable  as  though  the  authority  had  been  rightfully  exercised.4  But  such 
partner  will  be  liable  to  his  copartners  for  loss  to  the  firm  resulting  from  such 
unauthorized  act.5  The  sole  power  of  conducting  the  business  of  a  firm  may 
be  given  to  one  partner,  and  both  direct  and  circumstantial  evidence  are 
admissible  to  prove  that  such  is  the  fact.6 

3.  Duty  to  Observe  Good  Faith  —  a.  In  General.  —  It  is  the  duty  of  part- 
ners to  observe  the  utmost  good  faith  toward  each  other  in  all  their  trans- 
actions,7 since  in  all  the  scope  of  the  partnership  business  they  stand  in  a 


Patterson  v.  Silliman,  28  Pa.  St.  304.  See  also 
infra,  this  section.  Power  of  Majority. 

1.  Partners'  Own  Construction  as  Shown  by  Con- 
duct. —  Winchester  v.  Glazier,  152  Mass.  316; 
Ellis  v.  Harrison,  104  Mo.  270;  Rathbun  v. 
McConnell,  27  Neb.  239;  Snyder  v.  Seaman, 
2  N  Y.  App.  Div.  258;  Beacham  v.  Eckford, 
2  Sandf.  Ch.  (N.  Y.)  116. 

As  to  the  practical  construction  of  contracts 
by  the  acts  and  conduct  of  the  parties  thereto, 
see  the  title  Interpretation  and  Construc- 
tion, vol.  17,  p.  23  et  sea. 

Construction  by  Entries  on  Books.  —  Meguiar 
v.  Helm,  91  Ky.  19;  Ellis  v.  Harrison,  104  Mo. 
270;  Beacham  v.  Eckford,  2  Sandf.  Ch.  (N.  Y.) 
116.  And  see  Spears  v.  Willis,  151  N.  Y.  443, 
affirming  (Supm.  Ct.  Gen.  T.)  28  N.  Y.  Supp. 
1118. 

2.  Right  to  Participate  Equally  in  Management 
of  Concern. —  Peacock  v.  Peacock,  16  Ves.  Jr. 
51;  Miller  v.  O'Boyle,  89  Fed.  Rep.  140:  Ken- 
nedy v.  Kennedy,  3  Dana  (Ky.)  242;  Katz  v. 
Brewington,  71  Md.  79;  Wilcox  v.  Pratt,  52 
Hun  (N.  Y  )  340;  Marten  v.  Van  Schaick,  4 
Paige  (N.  Y.)  479;  Jackson  v.  De  Forest, 
(Supm.  Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.)  8r; 
Smith  v.  New  York  Consol.  Stage  Co.,  (C.  PI.) 
18  Abb.  Pr.  (N.  Y.)  433.  And  see  Decatur 
Land  Co.  v.  Cook,  (Ala,  1900)  27  So.  Rep.  559; 
Montjoys  v.  Holden,  Litt.  Sel.  Cas.  (Ky.)  448; 
Adams  v.  Kable,  6  B.  Mon.  (Ky.)  384,  44  Am. 
Dec.  772. 

Disagreement   Interfering  with  Business.  — 

Where  the  articles  do  not  prescribe  the  opera- 
tioas,  they  must  be  determined  upon  the  con- 
current will  of  the  partners  or  a  majority  of 
them;  and  the  fact  that  their  disagreement 
may  limit  or  entirely  stop  the  business  is  no 
ground  for  the  interference  of  chancery.  Ken- 
nedy v.  Kennedy,  3  Dana  (Ky.)  242.  And  see 
Roberts  v.  Eberhardi,  Kay  148,  23  L.  J.  Ch.  201. 

Instructions  by  One  to  Another  Considered  Mere- 
ly as  Advice.  —  Cougot  v.  Rodriguez,  1  La.  512. 


Value  of  Use  of  Property  Withheld  to  Be  Paid 
to  Partner  Excluded.  —  Where  one  partner  holds 
possession  of  the  partnership  property,  and 
refuses  to  let  his  copartner  into  possession, 
equity  will  decree  payment  to  such  copartner, 
or  to  his  vendee,  of  the  value  of  the  use  of  the 
property  so  withheld.  Adams  v.  Kable,  6  B. 
Mon.  (Ky.)  384,  44  Am.  Dec.  772. 

3.  Injunction  to  Prevent  Exclusion.  —  Millet  v. 
O'Boyle,  89  Fed.  Rep.  140. 

4.  Agreement  that  Some  Shall  Not  Participate 
—  Persons  Dealing  with  Such  Without  Notice  of 
Agreement.  —  See  infra,  this  ti tie.  Rights  and 
Liabilities  of  Partners  as  to  Third  Persons. 

5.  Liability  of  Partner  to  Firm  for  Unauthorized 
Act.  —  See  infra,  this  title.  Rights  and  Liabili- 
ties of  Partners  as  to  Third  Persons —  1.  a.  (6) 
(a)  Duty  to  Indemnify  Copartner  for  Loss  Caused 
Thereby. 

6.  Sole  Management  Vested  in  One  Partner  — 
Evidence.  —  Anthony  7'.  Wheatons,  7  R.  I.  491. 

7.  Duty  of  Partners  to  Observe  Good  Faith 
Towards  Each  Other  —  United  States.  —  William- 
son v.  Monroe,  101  Fed.  Rep.  322. 

Alabama.  —  Bestor  v.  Barker,  106  Ala.  250; 
Goldsmith  v.  Eichold,  94  Ala.  119,  33  Am.  St. 
Rep.  97. 

California.  —  Meyers  v.  Merillion,  118  Cal. 
352;  Warren  v.  Schainwald,  62  Cal.  56. 

Colorado.  —  Caldwell  v.  Davis,  10  Colo.  481, 
3  Am.  St.  Rep.  599;  Jennings  v.  Rickard,  10 
Colo.  395. 

District  of  Columbia.  —  Kilbourn  v.  Latta,  5 
Mackev  (D.  C.)  304;  Baker  v.  Cummings,  4 
App.  Cas.  (D.  C.)  230. 

Florida.  —  Stephens  v.  Orraan,  10  Fla.  9. 
Illinois.  —  Roby  v.  Colehour,  135  111.  300; 
Eldridge  v.  Walker,  So  111.  270. 

R~ansas.  —  Carlin  v.  Donegan,  15  Kan  495. 
Kentucky.  —  Phoenix  Ins.  Co.  v.  Miller.  13 
Ky.  L.  Rep.  464. 

Louisiana.  —  Baldey  v.  Bracken  ridge,  39  La. 
Ann.  660. 
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fiduciary  relation  the  one  to  the  other;  1  and  the  same  rules  and  tests  are  to 
be  applied  to  the  conduct  of  partners  as  are  ordinarily  applicable  to  that  of 
trustees  and  agents.2 

Not  Confined  to  Actual  Partners.  —  This  obligation  as  to  perfect  fairness  and 
good  faith  is  not  confined  to  those  who  are  actually  partners,  but  is  usually 
held  to  extend  even  to  persons  negotiating  for  a  partnership,  between  whom 
no  partnership  as  yet  exists.3  There  are  decisions,  however,  to  the  effect 
that  the  rule  of  caveat  emptor  applies  to  persons  bargaining  with  each  other 
for  a  partnership.4 

Application  to  Sales  Between  Partners.  —  As  hereinbefore  shown,  the  necessity  for 
good  faith  applies  in  the  case  of  a  sale  by  one  partner  to  another  of  his  part- 
nership interest,  and  such  a  sale  will  be  sustained  only  when  it  is  made  for  a 
fair  consideration  and  upon  full  disclosure  of  all  important  information  as  to 
value.5 

The  Rule  Applies  Even  After  Dissolution  where  the  partnership  affairs  have  not 
been  completely  wound  up  and  settled.6 

b.  Private  Benefits  from  Firm  Transactions  —  (i)  General  Rule.  — 
As  a  consequence  of  the  obligation  of  partners  to  observe  good  faith,  one 
partner  will  not  be  allowed  to  secure  or  retain  for  himself  the  profits  or  benefits 
arising  from  a  transaction  concerning  firm  interests,  but  he  must  account  to 
his  firm  for  every  benefit  derived  by  him  Avithout  the  consent  of  his  copartners 
from  any  transaction  concerning  the  partnership,  or  from  any  use  by  him  of 
the  firm  name,  property,  or  business  connection.7 


Massachusetts.  —  Jones  v.  Dexter,  130  Mass. 
380,  39  Am.  Rep.  459. 

Michigan.  —  Lockwood  v.  Beckwkh,  6  Mich. 
168,  72  Am.  Dec.  69. 

Missouri.  —  Pomeroy  v.  Benton,  57  Mo.  531; 
Martin  v.  Luikewitte,  50  Mo.  58;  Croughton 
v.  Forrest,  17  Mo.  131. 

New  Jersey.  —  Renton  v.  Chaplain,  9  N.  J. 
Eq.  62;  Coggswell  v.  Coggswell,  (N.  J.  1898) 
40  Atl.  Rep.  213;  Nicholson  v.  Janevvay,  16  N. 
J.  Eq.  285. 

New  York.  —  Plait  v.  Piatt,  2  Thorn  p.  &  C. 
(N.  Y.)  39;  Patterson  v.  Hare,  4  N.  Y.  App. 
Div.  319;  Wright  v.  Duke,  91  Hun  (N.  Y.) 
409- 

North  Dakota.  —  Lay  v.  Emery,  8  N.  Dak. 
515- 

Ohio.  —  Yeoman  v.  Lasley,  40  Ohio  St.  190. 

Pennsylvania.  —  Devall  v.  Burbridge,  6  W. 
&  S.  (Pa.)  529;  Hermes  :'.  Hermes,  36  Pa.  L. 
J.  265;  Coursin's  Appeal,  79  Pa.  St.  220. 

Tennessee. — Venable  v.  Let'ick,  2  Head 
(Tenn.)  351. 

Virginia.  — Sexton  v.  Sexton,  9  Gratt.  (Va.) 
204. 

If  a  Person  Colludes  with  One  Partner  in  a  Firm 
to  Injure  the  Other  Partners,  those  others  can 
mai  itiin  a  joint  action  against  the  person  so 
colluding.  Longman  v.  Pole,  M.  &  M.  223,  22 
E.  C   L  297. 

Gooi  Faith  Presumed.  —  When  a  partner  left 
home  with  money  of  his  firm,  professing  to  be 
going  to  transact  some  business  of  his  own 
and  to  purchase  with  such  money  goods  and 
merchandise  for  the  firm,  and  neither  he  nor 
the  mo  ley  was  ever  heard  of  afterwards,  it 
was  presumed  in  the  absence  of  proof  to  the 
contrary  that  the  money  was  lost  without  his 
fault,  and  the  loss  was  held  10  fall  on  the  firm, 
and  not  on  him.  Jc-nkins  v.  Peckinpaugh,  40 
Ind.  133 

1.  Relation  Fiduciary.  —  Goldsmith?/.  Eichold, 


94  Ala.  119  33  Am.  St.  Rep.  97;  Bestor  v. 
Barker,  106  Ala.  250;  Raymond  v.  Vaughn, 
128  111.  256,  15  Am.  St.  Rep.  112;  Pierce  v. 
McClellan,  93  111.  245;  Martin  v.  Luikewitte, 
50  Mo.  58;  Marsion  v.  Gould,  69  N  Y.  225; 
Forsyth  County  v.  Lash,  89  N.  Car.  159;  Pat- 
terson v.  Lilly,  90  N.  Car.  82;  Grant  v.  Hardy, 
33  Wis.  668. 

2.  Governed  by  Rules  Applicable  to  Trustees  and 
Agents. — ■  Filbrun  v.  Ivers,  92  Mo.  388;  Pome- 
roy v.  Benton,  57  Mo.  531.  And  see  generally 
the  litles  Agency,  vol.  1  p  105%  et  seq.;  Trusts 
and  Trustees. 

3.  Application  to  Persons  Negotiating  for  Part- 
nership. —  Hichens  v.  Congreve,  1  Russ.  &  M. 
150;  Bloom  v.  Lofgren,  64  Minn,  i;  Harlow 
v.  La  Brum,  151  N.  Y.  278;  Esmond  v.  Seeley, 
28  N.  Y.  App.  Div.  292;  Densmore  Oil  Co.  v. 
Densmore,  64  Pa  St.  43. 

4.  Rule  of  Caveat  Emptor  Held  to  Be  Applicable 
to  Persons  Bargaining  as  to  Partnership.  —  Uhler 
v.  Semple,  20  N.  J.  Eq.  288. 

5.  Application  to  Sales  Between  Partners.  —  See 
supra,  this  title,  Partnership  Property  —  Part- 
ner's Interest  in  Firm  Property  —  Transfer  oj 
Interest —  To  Copartner . 

6.  Application  After  Dissolution  and  Until  Final 
Adjustment  and  Settlement.  —  Gunn  v.  Black, 
(C.  C.  A.)6o  Fed  Rep.  151 ;  Renfrow  v.  Pearce, 
68  111.  125;  Pierce  v.  MtClellan,  93  111.  245; 
Filbrun  v.  Ivers,  92  Mo.  388;  Garretson  v. 
Brown,  185  Pa.  St.  447;  Wells  v.  McGeoch,  71 
Wis.  196.  See  also  MacNair  v.  Ragland,  3 
Murph.  (7  N.  Car.)  139. 

Duty  to  Account  Notwithstanding  Fraud  of  Co- 
partner.—  Wilson  v.  Keller,  195  Pa.  St.  98. 

7.  Partner  May  Not  Obtain  Private  Benefit  from 
Firm  Transactions — England  — Aas  f.  Benham, 
(1891)  2  Ch.  255,  65  L.  T.  N.  S.  25;  Feather- 
stonhaugh  v.  Fenwick,  17  Ves.  Jr.  298;  Carter 
v.  Home,  r  Eq.  Cas.  Abr.  7,  par.  13. 

United  States.  —  Kimberly  v.  Arms,  129  U, 
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Purchase  cf  Claims  Against  Firm.  —  One  partner  cannot  buy  up  for  his  own 

benefit  a  claim  against  his  fitm,  but  if  he  takes  an  assignment  of  such  a  claim 
he  will  be  considered  as  holding  it  for  the  firm,  and  may  charge  against  the 
firm  only  what  was  actually  paid  out  by  him  for  the  claim.1  The  purchase 
may  operate  as  a  payment  of  such  claim,  in  the  absence  of  some  equity  to 
keep  it  alive.2 

Acquirement  of  Adverse  Title  or  interest.  —  A  partner  cannot  acquire  an  adverse 
title  or  interest  in  the  firm  property  so  as  to  hold  it  against  the  firm.3 


S.  512;  Latta  v.  Kilbourn,  150  U.  S.  524.  See 
Rogers  v.  Riessner,  30  Fed.  Rep.  525. 

Arkansas.  —  Sneed  v.  Deal.  53  Ark.  152. 

California.  —  Laffan  v.  Naglee,  9  Cal.  662, 
70  Am.  Dec.  67S;  Hill  v.  Miller,  78  Cal.  149. 

District  of  Columbia. — Grafton  v.  Paine,  7 
App.  Cas.  (D.  C.)  255. 

Florida.  — Sanderson  v.  Sanderson,  17  Fla. 
820. 

Georgia.  —  Solomon  v.  Solomon,  2  Ga.  18. 

Illinois.  —  Wierich  v.  De  Zoya,  7  111.  385; 
Raymond  v.  Vaughn,  128  III.  256,  15  Am.  St. 
Rep.  112;  Smith  v.  Ramsey.  6  111.  373; 
Stearnes  v.  Joy,  41  111.  App.  157. 

Indiana.  —  Love  v.  Carpenter,  30  Ind.  284. 

Kansas.  —  Lonergan  v.  Lonergan,  60  Kan. 
855. 

Kentucky.  —  Farmer  v.  Samuel,  4  Litt.  (Ky.) 
187,  14  Am.  Dec.  106,  Anderson  v.  Whitiock, 
2  Bush  (Ky.)  398. 

Louisiana.  —  Lowry  v.  Cobb,  9  La.  Ann.  592; 
Bush  v.  Guion,  6  La.  Ann.  798. 

Maine.  —  Tebbetts  v.  Dearborn,  74  Me.  392. 

Massachusetts.  - — ■  Leach  v.  Leach,  18  Pick. 
(Mass.)  68;  Fanning  v.  Chadwick,  3  Pick. 
(Mass.)  420.  15  Am.  Dec.  233. 

Michigan.  —  Pierce  v.  Pierce,  89  Mich.  233; 
Gordon  u.  Tyler,  53  Mich.  629. 

Mississippi.  —  See  Watts  v.  Patton,  66  Miss. 
54- 

Missouri.  —  Brown  v.  Shackelford,  53  Mo. 
122;  Evans  v.  Gibson,  29  Mo.  223,  77  Am. 
Dec.  565;  Filbrun  v.  I  vers,  92  Mo.  388. 

New  Hampshire.  —  Tucker  v.  Peaslee,  36  N. 
H.  167. 

New  Jersey.  —  Todd  v.  Rafferty,  30  N.  J.  Eq. 
254-  34  N.  J.  Eq.  552. 

New  York.  —  Burr  v.  De  La  Vergne,  102  N. 
Y.  415;  Getty  v.  Devlin,  54  N.  Y.  403;  Adams 
v.  Outhouse,  45  N.  Y.  318;  Tolan  v.  Carr,  12 
Daly  (N.  Y.)  520;  Mitchell  v.  Read,  61  Barb. 
(N.  Y.)  310;  Anderson  v.  Lemon,  8  N.  Y.  236; 
Weston  v.  Ketcham,  39  N.  Y.  Super.  Ct.  54; 
Case  v.  Abeel,  1  Paige  (N.  Y.)  393;  American 
Bank  Note  Co.  v.  Edson,  1  Lans.  (N.  Y.)  3S8; 
Dunlop  v.  Richards,  2  E.  D.  Smith  (N.  Y.)  181. 

North  Carolina.  —  Eason  v.  Cherry,  6  Jones 
Eq.  (59  N.  Car.)  261. 

North  Dakota.  —  Lay  v.  Emery,  8  N.  Dak. 
5I5. 

Pennsylvania.  —  Bennett  v.  McMillin,  179 
Pa.  St.  146,  57  Am.  St.  Rep.  591;  Johnson's 
Appeal.  115  Pa.  St.  129,  2  Am.  St.  Rep.  539; 
Cousin's  Appeal,  79  Pa.  St.  220;  Coder  v. 
Huling,  27  Pa.  St.  84. 

South  Carolina.  —  Whitman  v.  Bowden,  27 
S.  Car.  53. 

Texas.  —  Henson  v.  Byrne,  (Tex.  Civ.  App. 
i8g7)  41  S.  W.  Rep.  494. 

Vermont.  —  Penniman  v.  Munson,  26  Vt.  164. 

West  Virginia.  —  McMahon  v.  McClernan, 
10  W.  Va.  419. 


This  Is  a  Right  Which  the  Partners  Alone  Can 
Assert,  and  is  not  available  to  third  persons  foi 
the  purpose  of  fixing  a  liability  upon  the  part- 
nership when  such  claim  has  not  been  asserted. 
Lockvvood  v.  Beckwith,  6  Mich.  168,  72  Am. 
Dec.  69. 

Equitable  Eight  of  Firm  Not  Lost  by  Refusing 
Offer  of  Shares  in  Ignorance  of  Facts.  —  American 

Bank  Note  Co.  v.  Edson,  1  Lans.  (N.  Y.)  388, 
56  Barb.  (N.  Y.)  84. 

Division  of  Proceeds  of  Illegal  Contract.  —  A 
copartner  in  whose  hands  are  the  proceeds  of 
a  completed  illegal  contract  cannot  refuse  to 
divide  on  the  ground  of  the  illegality  of  the 
contract.  Attaway  v.  St.  Louis  Third  Nat. 
Bank,  15  Mo.  App.  578.  See  also  supra,  this 
title.  Contract  of  Partnership  —  Purpose  of 
Partnership  —  Illegal  Partnerships. 

Eemedy  Where  Whole  Time  Is  Pledged  to  Firm 
and  Property  Acquired  in  Other  Business.  —  1  f  a 
partner  pledges  his  whole  lime  for  the  joint 
benefit,  and  subsequently  acquires  property  by 
his  individual  exertions  in  other  business,  the 
remedy  of  his  copartner  is  not  by  bill  for  an 
account,  but  by  action  for  breach  of  covenant. 
Lessig  v.  Langton.  Bright.  (Pa.)  191 

Wrongful  Payment  of  Firm  Debt  under  Mistake 
of  Legal  Eight3. —  Where  there  is  no  fraudu- 
lent purpose  to  make  individual  profit,  a  mere 
wrongful  payment  of  a  firm  debt,  under  mis- 
take of  legal  rights,  by  one  partner  out  of  the 
firm'assets  will  not  make  him  liable  to  the  other 
partners.    Babb  v.  Mosby,  7  Lea  (Tenn  )  119. 

1.  May  Not  Buy  Up  Claim  Against  Firm.  — 
Easton  v.  Strother,  57  Iowa  506;  Filbrun  v. 
Ivers,  92  Mo.  38S.    See  generally  the  title 

PAYMK NT,  pOSt. 

2.  Operation  as  Payment  of  Claim.  —  Coleman 
v.  Coleman,  7S  Ind.  344:  Edison  Electric  Il- 
luminating Co.  v.  De  Mott,  51  N.  J.  Eq.  16; 
Booth  v.  Farmers',  etc.,  Nat.  Bank,  74  N.  Y. 
228;  Chapin  v.  Clemintson,  1  Barb.  (N.  Y.) 31 1 ; 
Le  Page  v.  McCrea,  1  Wend.  (N.  Y.)  164,  19 
Am.  Dec.  469. 

3.  May  Not  Acquire  Adverse  Title  or  Interest  in 
Firm  Property. —  Kinsman  v.  P^rkhurst,  18 
How.  (U.  S.)  289;  Miller  v.  O'Boyle,  89  Fed. 
Rep.  140;  Crosswell  v.  Lehman,  54  Ala.  363, 
25  Am.  Rep.  684;  Laffan  v.  Naglee,  9  Cal.  662, 
70  Am.  Dec.  67S;  Roby  v.  Colehour,  135  III. 
300;  Anderson  v.  Lemon,  8  N.  Y.  236;  Weston 
v.  Ketcham,  39  N.  Y.  Super.  Ct.  54;  Eakin  v. 
Shumaker,  12  Tex.  51;  Washburn  v.  Wash- 
burn, 23  Vt.  576;  Forrer  v.  Forrer,  29  Gratt. 
(Va.)  134. 

Purchase  at  Sale  under  Execution  Will  Not 
Extinguish  Copartner's  Title.  —  Farmer  v.  Sam- 
uel, 4  Litt.  (Ky.)  187,  14  Am.  Dec.  106.  But 
see  Baird  v.  Baird,  1  Dev.  &  B.  Eq.  (21  N. 
Car.)  524,  31  Am.  Dec.  399. 

If  Damaged  Goods  of  a  Firm  Are  Sold  at  Auction 
on  Account  of  the  Insurers,  and  purchased  by 
116  Volume  XXII. 


Partners'  Rights  and 


PARTNERSHIP. 


Liabilities  Inter  Se. 


Renewal  of  Lease  of  Firm  Premises  in  Individual  Name.  —  A  partner  secretly  obtain- 
ing in  his  own  name  a  renewal  of  the  lease  of  premises  upon  which  his  firm 
transacts  its  business  holds  the  lease  for  his  firm.' 

Purchasing  or  Dealing  in  Firm  Property  for  Private  Benefit.  —  By  virtue  of  the  part- 
nership relation,  a  partner  is  incapacitated  to  purchase  or  deal  in  the  firm 
property  for  his  own  benefit,2  and  where  a  partner  is  engaged  in  buying  or 
selling  property  for  his  firm,  he  may  not  sell  to  it  or  buy  from  it  at  a  profit 
to  himself.3 

Commissions  for  Influencing  Firm  Transactions.  —  Where  a  partner  obtains  from 
third  persons  any  reward  or  commission  for  inducing  his  firm  to  enter  into  any 
particular  transaction,  he  must  account  for  it  to  the  firm.4 

Use  of  Firm  Funds  for  Private  Speculation.  —  If  one  partner  clandestinely  makes 
use  of  firm  funds  or  property  in  private  speculations,  he  must  account  to  the 
firm,  not  only  for  the  property  or  funds  thus  employed,  but  for  the  profits 
realized  by  the  transaction.5 

(2)  Information  Acquired  as  Partner.  —  Where  one  member  of  a  firm  avails 
himself  of  information  obtained  by  him  in  the  course  of  transacting  the  part- 
nership business,  orb}'  reason  of  his  connection  with  the  firm,  for  any  purpose 
within  the  scope  of  the  firm  business,  or  for  any  purpose  which  will  compete 


one  of  the  partners,  the  benefits  of  the  pur- 
chase inure  to  the  firm,  and  not  to  the  pur- 
chaser individually.  Zimmerman  v.  Huber, 
29  Ala  379. 

Judgment  Obtained  by  Fraud.  —  Where,  in  an 
action  by  copartners,  a  judgment  is  obtained 
through  ihe  fraud  of  one  of  them,  equity  will 
not  permit  the  other  to  avail  himself  of  it  as  a 
bona  fide  purchaser  of  the  interest  of  his  co- 
partners.   Wierich  v.  De  Zoya,  7  111.  385. 

Purchase  of  Equity  of  Redemption  —  Mortgage 
Held  by  Firm.  —  The  rights  of  a  firm  under  a 
mortgage  held  by  it  are  not  affected  by  Ihe 
purchase  of  the  equity  of  redemption  by  one 
of  the  partners  for  himself.  Gordon  v.  Tyler, 
53  Mich  629. 

1.  Secret  Renewal  of  Lease  of  Firm's  Premises 
in  Individual  Name  —  Leach  v.  Leach,  18  Pick. 
(Mass.)  68;  Chittenden  v.  Witbeck.  50  Mich. 
401;  Phillips  v.  Reeder,  18  N.  J.  Eq.  95.  And 
see  the  title  Leases,  vol.  18,  p.  696. 

Renewal  Lease  Beginning  After  Expiration  of 
Partnership.  —  One  partner  cannot,  during  the 
continuance  of  the  partnership,  secretly  take 
for  his  own  benefit  a  renewal  of  a  lease  of  the 
premises  occupied  by  the  firm,  although  the 
renewal  lease  does  not  begi  n  until  the  expira- 
tion of  the  partnership.  Mitchell  v.  Reed,  61 
N.  Y.  123,  19  Am.  Rep.  252,  revetsing  61  Barb. 
(N.  Y.)  310.  And  although  the  premises  were 
leased  to  the  partner  who  renewed  the  lease 
in  his  own  name.  Mitchell  v.  Read,  84  N.  Y. 
556.  affirmin;  19  Hun  (N.  Y.)  418. 

Right  to  Purchase  Reversion  of  Leased  Realty. 
—  One  partner  may,  in  good  faith,  purchase 
and  hold  for  his  own  use  the  reversion  of  real 
estat-  occupied  by  the  copartnership,  under  a 
lease  for  years.  But  where  one  partner  se- 
cretly made  such  purchase  in  his  own  name, 
while  the  other  partner,  with  his  concurrence, 
was  negotiating  with  the  owner  to  obtain  the 
property  for  the  use  of  the  firm,  the  purchaser 
was  declared  to  be  a  trustee  for  the  firm.  An- 
derson v.  Lemon,  8  N.  Y.  236. 

Acquisition  of  Legal  Title  from  State.  —  A 
member  of  a  partnership  engaged  in  slock 
raising  upon  state  land,  who  during  the  ex- 


istence of  the  partnership  acquires  from  the 
slate  the  legal  title  to  the  land,  does  not  hold 
the  title  in  trust  for  his  copartners  by  reason 
of  the  fact  that  certain  improvements  had 
been  erected  on  the  land  with  partnership 
funds  for  partnership  purposes.  Burgess  v. 
Rice.  74  Cal.  590. 

2.  Dealing  in  Firm  Property  for  Private  Benefit. 
—  Winstanley  v.  Gleyre,  146  111.  27;  Bush  v. 
Guion,  6  La.  Ann.  798;  Bennett  n.  McMillin, 
179  Pa.  St.  146,  57  Am  St.  Rep.  591. 

3.  Buying  from  or  Selling  to  Himself.  —  Bent- 
ley  v.  Craven,  18  Beav.  75;  Dunne  v.  English, 
L.  R.  18  Eq.  524;  Nelson  v.  Hayner,  66  111. 
487;  Emery  v.  Parrott,  107  Mass.  95;  Corn- 
stock  v.  Buchanan,  57  Barb.  (N.  Y.)  127. 

Contracting  with  Firm  under  Assumed  Name.  — 
Whitman  v.  Bowden,  27  S.  Car.  53. 

4.  Commissions  for  Influencing  Firm  Transac- 
tion.—  Hodge  v.  Tvviichell,  33  Minn.  389; 
Newell  v.  Cochran,  41  Minn.  374;  Dunlop  v 
Rkhards,  2  E.  D.  Smith  (N.  Y.)  181;  Esmond 
v.  Seeley,  28  N.  Y.  App.  Div.  292;  Short  v. 
Stevenson,  63  Pa.  St.  95  :  Whitman  v.  Bowden, 
27  S.  Car.  53;  Grant  v.  Hardy,  33  Wis.  668. 

Contract  for  Payment  of  Commission  Void.  — 
Gleason  v.  Chicago,  etc.,  R.  Co.,  (Iowa  1889) 
43  N.  W.  Rep.  517. 

Commissions  Allowed  by  Seller  Charged  to  Re- 
ceiver as  Profits. —  Dunlop  v.  Richards,  1  E. 
D.  Smith  (N.  Y.)  181. 

5.  Profits  from  Use  of  Firm  Funds  in  Private 
Speculation.  —  Solomon  v.  Solomon,  2  Ga.  18; 
Love  v.  Carpenter,  30  Ind.  284;  Brown  v. 
Schackelford,  53  Mo.  122;  Lay  v.  Emery,  8 
N.  Dak.  515. 

Payment  of  Interest  by  Partner  Using  Funds 
Immaterial.  —  Pomeroy  v.  Benton,  57  Mo.  531, 
77  Mo  64. 

Election  to  Have  Business  and  Profits  Treated 
as  Those  of  Firm.  —  Herrick  v.  Ames,  8  Bosw. 
(N.  Y.)  115. 

Partner  May  Purchase  Judgment  Against  Co- 
partner. —  McKenzie  v.  Dickinson,  43  Cal.  119. 

Purchase  of  Firm  Property  under  Execution  for 
Individual  Debts.  —  Rouquette  v.  Ryan,  (Ky. 
1888)  8  S.  W.  Rep.  702,  10  Ky.  L.  Rep.  503. 
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with  the  business  of  the  partnership,  he  must  account 'to  the  firm  for  any 
benefit  obtained  by  him  from  the  use  of  such  information.1  If,  however,  he 
uses  information  thus  acquired  for  purposes  wholly  without  the  scope  of  the 
business  of  the  firm,  and  not  competing  therewith,  he  is  not  liable  to  account 
to  the  firm  for  such  benefit.2 

4.  Right  to  Carry  On  Separate  Business  —  a.  In  Competition  with  Firm. 
—  It  follows  as  a  necessary  consequence  of  the  general  principle  prohibiting 
one  partner  from  making  gains  at  the  expense  of  his  copartners  that  a  partner 
may  not  carry  on  a  separate  business  of  the  same  nature  as  that  of  the  firm 
and  in  competition  therewith,  and  if  he  does  so  he  must  account  to  his 
copartners  for  the  profits  derived  therefrom.3 

Injunction  to  Prevent  Competing  Business.  —  It  has  also  been  held  that  a  partner 
may  be  enjoined  from  thus  engaging  in  a  business  in  competition  with  his 
own  firm.4 

b.  Noncompeting  BUSINESS.  —  A  partner  may,  however,  in  the  absence 
of  express  contract  to  the  contrary,  carry  on  any  business  outside  of  the 
scope  of  the  firm  business,  in  a  manner  consistent  with  his  duties  as  a  part- 
ner.5 And  even  though  a  partner  may  have  agreed  not  to  carry  on  a  separate 
business,  it  is  held  that  he  need  not  account  to  his  partners  for  the  profits  of 
a  separate  business  carried  on  in  violation  of  such  agreement  unless  the  busi- 
ness is  a  competing  one  or  falls  within  the  scope  of  the  firm  business,6  though 
the  other  partners  would,  of  course,  have  their  remedy  for  such  violation  by 
injunction  or  action  for  damages  on  the  contract.7 

5.  Right  to  Contribution  and  Indemnity  —  a.  When  Partner  Entitled  — 
(i)  In  General.  —  Every  member  of  an  ordinary  partnership,  being  to  a  cer- 
tain extent  both  a  principal  and  an  agent,8  is  liable  as  a  principal  for  all  the 


1.  Information  Used  for  Purpose  Within  Scope 
of  Firm  Business  or  Competing  Therewith.  —  Aas 

v.  Benham,  (r8gi)  2  Ch.  244,  65  L.  T.  N.  S  25; 
Latta  v.  Kilbourn,  150  U.  S.  524.  And  see 
Dean  v.  Macdowell,  8  Ch.  D.  345;  Cassels  v. 
Stewart,  6  App.  Cas.  64;  Sexton  v.  Sexton,  9 
Gratt.  (Va.)  204. 

2.  Information  Used  for  Purposes  Not  Competing 
with  Firm  Business.  —  Aas  v.  Benham,  (1891)  2 
Ch.  244,  65  L.  T.  N.  S.  25.  See  to  the  same 
effect  Latta  v.  Kilbourn,  150  U.  S.  524;  Feather- 
stonhaugh  v.  Fenwick,  17  Ves.  Jr.  298. 

Use  of  Extracts  from  Firm  Books.  —  One  part- 
ner has  the  right  to  make  extracts  from  the 
books  of  the  firm  and  to  use  them  in  the  prose- 
cution of  another  and  distinct  business.  Arm- 
strong v.  Bitner,  71  Md.  118. 

3.  May  Not  Carry  On  Competing  Business  — 
England.  —  Aas  v.  Benham,  (1891)  2  Ch.  255. 

United  States.  —  Latta  v.  Kilbourn,  150  U.  S. 
524,  reversing  on  other  points  5  Mackey  (D. 
C.)  304. 

Colorado.  —  Jennings  v.  Rickard,  10  Colo. 

395- 

Georgia.  —  Marshall  v.  Johnson,  33  Ga.  500. 

Michigan.  —  Lockwood  v.  Beckvvith,  6  Mich. 
168,  72  Am.  Dec.  69. 

New  Jersey.  —  Todd  v.  Rafferty,  30  N.  J.  Eq. 
254. 

New  York.  —  Long  v.  Majestre,  1  Johns.  Ch. 
(N.  Y.)  305;  Manufacturers'  Nat.  Bank  v.  Cox, 
2  Hun  (N.  Y.)  572. 

Pennsylvania.  —  Bast's  Appeal,  70  Pa.  St. 
301. 

West  Virginia.  —  McMahon  v.  McClernan, 
10  W.  Va.  419. 

Wisconsin.  — Fletcher  v.  Ingram,  46  Wis.  204. 
Compare  Pierce  v.  Daniels,  25  Vt.  624.  See 


also  supra,  this  section.  Duty  to  Observe  Good 
Faith  —  Private  Benejits  from  Firm  Transac- 
tions, 

4.  Injunction  to  Prevent  Engaging  in  Compet- 
ing Business. — Marshall  v.  Johnson,  33  Ga.  500. 

5.  May  Carry  On  Noncompeting  Business.  — 
Wheelers.  Sage,  1  Wall.  (U.  S.)  518:  McKen- 
zie  v.  Dickinson,  43  Cal.  119;  Belcher  v.  Whitte- 
more,  134  Mass.  330.  And  see  Curtv  v. 
Charles  Warner  Co.,  2  Marv.  (Del.)  98;  San- 
derson v.  Sanderson,  17  Fla.  820. 

Stipulations  as  to  Separate  Business.  —  Starr  v. 
Case,  59  Iowa  491. 

Warehousemen  Do  Not  Compete  with  Owners 
and  Managers  of  Wharfboats.  —  Northrup  v. 
Phillips,  99  111.  449. 

Eight  of  Partner  in  Eeal  Estate  Brokers'  Firm 
to  Buy  and  Sell  Realty  as  Individual  Speculation. 
—  Latla  v.  Kilbourn,  150  U.  S.  524;  Henson  v. 
Byrne,  (Tex.  Civ.  App.  1897)  4r  S.  W.  Rep.  494. 

6.  Engagement  in  Noncompeting  Business  in 
Violation  of  Agreement  Does  Not  Necessitate  Ac- 
counting.—  Dean  v.  Macdowell.  8  Ch.  D.  345; 
Aas  v.  Benham,  (1891)  2  Ch.  244;  Latta  v.  Kil- 
bourn, 150  U.  S.  524;  Metcalf  v.  Bradshaw, 
145  III.  124,  36  Am.  St.  Rep.  478;  Burr  v.  De 
La  Vergne,  102  N.  Y.  415. 

Compensation  Received  as  Administrator.  — 
Without  special  agreement,  one  partner  is  not 
entitled  to  share  in  the  compensation  received 
by  another  as  administrator  of  an  estate.  King 
v.  Whiton,  15  Wis.  684. 

7.  Remedy  by  Injunction  or  Action  for  Damages 
on  Contract.  —  Marshall  v.  Johnson,  33  Ga.  500. 
And  see  the  cases  cited  in  the  next  preceding 
note. 

8.  Partner  Is  Both  Principal  and  Agent.  —  See 

supra,  this  title,  What  Constitutes  Partnership 
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debts  and  engagements  of  the  firm,  and  as  to  them  is  entitled  to  contribu- 
tion from  his  copartners,  they  being  joint  principals  with  him  and  having  no 
right  to  throw  on  him  alone  obligations  which  are  as  much  theirs  as  his.1 

A  Purchaser  of  a  Partner's  Share  cannot  be  compelled  to  make  contribution, 
though,  it  would  seem,  the  firm  property,  so  far  as  it  will  go,  may  be  with- 
held, since  he  purchases  the  share  subject  to  all  the  firm  debts;  if,  however, 
it  has  been  paid  over,  it  cannot  be  received  back,  it  being  a  case  of  voluntary 
payment.* 

(2)  Losses  and  Expenses  Incurred  in  Ordinary  Conduct  of  Business  —  General 
Rule.  — -Each  partner  is  entitled  to  be  indemnified  in  his  account  with  the  firm 
against  losses  and  expenses  incurred  bona  fide  by  him  for  the  benefit  of  the 
firm  in  the  ordinary  and  proper  conduct  of  the  firm  business,  and  while  exer- 
cising the  authority  conferred  upon  him  by  the  agreement  between  himself 
and  his  copartners.3 

No  Indemnity  for  Loss  Caused  by  Negligence  or  Incompetence.  —  This  rule,  however, 
gives  no  right  to  a  partner  to  charge  the  firm  with  losses  or  expenses  arising 
from  his  negligence  or  want  of  skill,  or  in  disregard  of  the  authority  reposed 
in  him.4 

Right  Excluded  by  Agreement  or  Lost  by  Fraud.  —  The   right  to  contribution  or 


—  Essential  Elements  —  Tests  of  Partnership  — 
Mutual  Agency;  infra,  this  1  itle,  Rights  and 
Liabilities  of  Partners  as  to  Third  Persons  — 
Liability  of  Firm  on  Contracts  Made  by  One 
Partner —  Agency  for  Firm. 

1.  Contribution  from  Copartners  as  Joint  Princi- 
pals.—  Downs  v.  Jackson,  33  111.  464,  85  Am. 
Dec.  289;  Lyons  v.  Murray,  95  M),  23,  6  Am. 
Si.  Rep.  17;  Edison  Electric  Illuminating  Co. 
v.  De  Mott,  51  N.  J.  Eij.  16;  Gilmore  v.  Ham, 
61  Hun  (N.  Y.)  1;  Forbes  v.  Webster,  2  Vt.  58. 
And  see  generally  the  title  Contribution  and 
Exoneration,  vol.  7,  p.  360.  See  also  the  title 
Agency,  vol.  1,  p.  1117. 

Merely  Charging  Debt  to  Profit  and  Loss  Not 
Such  Payment  as  to  Entitle  to  Contribution.  — 
Phillips  v.  Blatchford,  137  Mass.  510. 

Quasi  Partners.  —  One  who,  though  not  a 
partner  except  as  to  third  persons,  has  been 
compelled  to  pay  a  partnership  debt  is  entitled 
to  a  credit  therefor.  Flower  v.  Millaudon,  19 
La.  185. 

Right  of  Deceased  Partner's  Personal  Repre- 
sentative to  Contribution.  —  Brasher  v.  Corl- 
landt,  2  Johns.  Ch  .(N.  Y.)  400. 

Duplicate  Bills  of  Goods  Paid  as  Evidence  in 
Action  to  Recover  Half  of  Firm  Debt  Paid  by 
Plaintiff.  —  Mussetter  v.  Timmerman,  11  Colo. 
201. 

Award  Against  Firm  Conclusive  upon  Question 
of  Contribution.  —  Evans  v.  Clapp,  123  Mass. 
172,  25  Am.  Rep.  52. 

Judgment  Roll  in  Former  Suit  for  Dissolution  as 
Evidence  that  Debt  Is  Firm  Liability.  —  Sears  v. 
Star'jird,  78  Cal.  225. 

Judgment  in  Suit  for  Infringement  as  Evidence. 

—  Smith  v.  Ayrault,  71  Mich.  475. 

2.  Enforcement  of  Contribution  from  Purchaser 
of  Partner's  Share.  —  Clayton  v.  Davett,  (N.  J. 
i897>  38  Atl.  Rep.  308. 

3.  Losses  and  Expenses  Incurred  in  Ordinary 
Conduct  of  Firm  Business  —  Alabama.  —  Chris- 
tian, etc.,  Grocery  Co.  v.  Hill,  122  Ala. 
490. 

Illinois.  —  Brownell  v.  Steere,  128  111.  209; 
Morrison  v.  Smith,  81  111.  221;  Campbell  ?>. 
Stewart,  34  111.  151;  Savery  v.  Thurston,  4  111. 
App.  55. 


Indiana.  —  Price  v.  Cavins.  50  Ind.  122; 
Olleman  v.  Reagan,  28  Ind.  109. 

Iowa.  —  Easton  v.  Strother,  57  Iowa  506. 

Kentucky.  —  Atherton  v.  Cochran,  (Ky  1889) 
11  S.  W.  Rep.  301;  Craig  v  Alverson,  6  J.  J. 
Marsh.  (Ky.)  610;  Savage  v.  Carier,  9  Dana 
(Ky.)  409;  Jones  v.  Morehead,  3  B.  Mon.  (Ky.) 
377;  Gardner  v.  Salyer,  1  Ky.  L.  Rep.  420. 

Louisiana.  —  Bayly  v.  Becnel,  36  La.  Ann. 
496;  Tuyes  v.  Avegno,  23  La.  Ann.  177;  Flower 
v.  Millaudon,  19  La.  185;  Pratt  v.  McHatton, 
11  La.  Ann.  260;  Maginnis  v.  Crosby,  11  La. 
Ann.  400. 

Maine.  —  Burleigh  v.  White,  70  Me.  130. 
Massachusetts.  —  Phillips  v.  Blalchford,  137 
Mass.  510. 

Michigan.  —  Sweeney  v.  Neely,  53  Mich.  421; 
Wheeler  v.  Arnold,  30  Mich.  304. 

Mississippi. — Vaiden  v.  Hawkins,  (Miss. 
1889)  6  So.  Rep.  227. 

Missouri.  —  Cockrell  v.  Thompson,  85  Mo. 
510;  Inglis  v.  Floyd,  33  Mo.  App.  565. 

New  Hampshire.  —  Converse  u.  Hobbs,  64 
N.  H.  42. 

New  Jersey.  —  Edison  Electric  Illuminating 
Co.  v.  De  Mott,  51  N.  J.  Eq.  16. 

South  Carolina. — Coleman  v.  Coleman,  vt 
Rich.  L.  (S.  Car.)  183. 

Tennessee.  —  Babb  v.  Mosby,  7  Lea  (Tenn.) 
119;  Gray  v.  Williams,  9  Humph.  (Tenn.)  503. 

Texas.  —  Bufford  v.  Ashcroft,  72  Tex.  104. 

Wisconsin.  —  Wells  v.  McGeoch,  71  Wis.  196; 
Logan  v.  Travser,  77  Wis.  579. 

Credit  for  Interest  on  Money  Borrowed  for  Liqui- 
dating Purposes.  —  Lewis  v.  Loper,  54  Fed.  Rep. 
237- 

4.  No  Indemnity  for  Loss  Caused  by  Negligence 
or  Incompetence.  —  Thomas  v.  Atherton,  10  Ch. 
D.  186;  Cragg  v.  Ford,  1  Y.  &  C.  Ch.  280; 
McFadden  v.  Leeka,  48  Ohio  St.  513;  Bufford 
v.  Ashcroft,  72  Tex.  104. 

Expenditures  Not  Authorized.  —  Sattler  v. 
Sauer,  45  Pa.  L  J.  143. 

Employment  by  One  Partner  of  His  Own  Attor- 
ney to  Defend  Suit  in  Addition  to  Others  —  No 
Allowance  for  Expense.  —  Rockefeller  v.  More- 
house, 4  Ohio  Dec.  (Reprint)  247,  1  Cleve.  L. 
Rep.  164. 
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indemnity  otherwise  existing  may,  of  coarse,  be  excluded  by  agreement 1  or 
by  fraud  in  inducing  one  to  become  a  partner.2 

(3)  Expenses  Incurred  in  Preserving  Firm  Business  or  Property.  —  One  part- 
ner may  rightfully  charge  his  firm  with  money  necessarily  expended  by  him 
for  the  preservation  or  continuance  of  the  firm  business  or  property.3 

Basis  of  Rule.  —  According  to  the  weight  of  decisions,  this  rule  is  based  upon 
the  ground  of  implied  authority.'*  Another  view,  however,  and  one  sup- 
ported by  the  authority  of  an  eminent  writer  upon  the  subject  of  partnership, 
is  that  the  duty  to  indemnify  in  such  cases  rests  neither  upon  the  principles 
of  agency  nor  upon  those  of  trusts,  but  is  a  duty  quasi  ex  contractu  imposed 
by  law.5 

(4)  Effect  of  Agreement  to  Assume  Liabilities  on  Dissolution.  —  Where  it  is 
agreed  upon  dissolution  of  a  partnership  that  one  of  the  partners  shall  pay 
all  the  debts,  and  the  other  partner  thereafter  pays  a  portion  of  the  firm 
indebtedness,  he  may  recover  against  the  former  to  the  amount  thus  paid.6 
The  partner  assuming  the  firm  liabilities  is,  of  course,  not  entitled  to  con- 
tribution from  the  copartner  when  compelled  to  pay  any  of  such  liabilities; 
and  this  has  been  held  to  be  true  in  the  case  of  a  firm  note  which,  upon  disso- 
lution by  arbitration,  was  expressly  excluded.7 

b.  Right  to  Contribution  from  Individual  Property.  —  A  con- 
tribution from  the  individual  property  of  one  partner  cannot  be  demanded  in 
the  absence  of  some  agreement,  express  or  implied,  where  the  assets  of  the 
firm  are  sufficient  for  the  payment  of  all  debts  in  full.8 


1.  Right  Excluded  by  Agreement.  —  Gillan  v. 
Morrison,  I  De  G.  &  Sm.  421;  Matter  of 
Worcester  Corn  Exch.  Co.,  3  De  G.  M.  &  G.  180; 
McCormick  v.  Stofer,  (Ky.  1889)  12  S.  VV.  Rep. 
151;  Baker  v.  Safe  Deposit,  etc.,  Co.,  go  Md. 
744,  78  Am.  Si.  Rep  463 ;  Hart  v.  Myers,  (Supm. 
Ct.)  25  Abb.  N.  Cas.  (N.  Y.)  478;  McFadden 
v.  Leeka,  48  Ohio  St.  513. 

Agreement  to  Share  Only  in  Net  Profits.  — ■  Baker 
v.  Sife  Deposit,  etc.,  Co.,  90  Md.  744,  78  Am. 
St.  Rep.  463. 

A  Release  of  One  of  Several  Partners  executed 
by  another  partner  alone  does  not  discharge 
the  partner  to  whom  such  release  is  granted 
as  respects  the  other  partners.  Curtis  v.  Mon- 
teith,  1  Hill  (N.  Y.)  356. 

No  Contribution  Where  One  Puts  In  Labor  and 
Another  Capital.  —  Manley  v.  Taylor,  50  N.  Y. 
Super.  Ct.  26,  following  Hasbrouck  v.  Childs, 
3  Bosw.  (N.  Y.)  105.  And  see  Morris  v.  Neal, 
78  Ga.  797;  In  re  Aldridge,  (1894)  2  Ch.  97,  8 
Reports  189.  But  see  supra,  this  title,  Firm 
Capital  —  Rights  of  Partners  as  to  Capital. 

2.  Fraud  in  Inducing  Partnership.  —  Newbig- 
ging  v.  Adam,  34  Ch.  D.  582. 

3.  Expenses  Incurred  in  Preserving  Firm  Busi- 
ness or  Property.  —  Ex  p.  Chippendale,  4  De  G. 
M.  &  G.  42;  Brownell  v.  Steere,  128  111.  209; 
Durante.  Rogers,  87  111.  508 ;  Noel  v.  Bowman, 
2  Litt.  (Ky.)  46;  Matthews  v.  Adams,  S4  Md. 
143;  Laylin  v.  Knox,  41  Mich.  40;  Preston  v. 
Fitch,  137  N.  Y.  41;  May  v.  Troutman,  40  VV. 
N.  C.  (Pa.)  63;  Stebbins  v.  Willard,  53  Vt.  665. 

Money  Paid  for  Outstanding  Title  to  Protect  In- 
terests of  Firm. — Burgess  t>.  Badger,  124111.288. 

Expenditure  in  Compromising  Suit  Against  Firm. 
—  1-eserman  v.  Bernheimer,  113  N.  Y.  39. 

Payment  of  Judgment  Against  Firm.  —  Brad- 
bury v.  Barnes,  19  Cal.  120. 

Contribution  upon  Redemption  from  Execution 
Sale.  —  Downs  v.  Jackson,  33  111.  465,  85  Am. 
Dec,  289. 


4.  Rule  Based  on  Ground  of  Implied  Authority. 

—  Ex  p.  Chippendale,  4  De  G.  M.  &  G.  42; 
Wright  v.  Hunter,  5  Ves.  Jr.  793;  Meserve  v. 
Andrews,  106  Mass.  419;  Bates  Lane,  62 
Mich.  132;  Lee  v.  Dolan,  39  N.  J.  Eq. 
193;  Sells  v.  Hubbell,  2  Johns.  Ch.  (N.  Y.) 
397- 

In  Louisiana  a  partner  extinguishing  by  pay- 
ment or  novation  the  partnership  liabilities 
ma/  claim  a  contribution  from  his  copartner 
in  the  ratio  of  his  interest  in  the  partnership, 
whether  commercial  or  particular,  after  de- 
ducting the  assets.  The  docliine  of  subroga- 
tion by  payment  (now  Rev.  Civ.  Code  La.  1900, 
art.  2161)  has  nothing  to  do  with  the  plain- 
tiff's right  of  action  in  such  case,  no  liens  be- 
ing claimed  by  him.  He  claims  indemnity  as 
the  negotiorum  gestor  of  the  defendant,  whose 
debts  he  has  paid.  Maginnis  v.  Crosby.  11 
La.  Ann.  400. 

5.  Duty  Quasi  ex  Contractu.  —  Pollock's  Dig. 
Law  of  Partnership,  art.  33. 

6.  Payment  by  One  Partner  After  Dissolution 
and  Agreement  by  Other  to  Assume  Debts.  —  War- 
ring v.  Hill.  89  Ind.  497;  Myers  v.  Smith,  15 
Iowa  181;  Gilmore  v.  Ham,  61  Hun  (N.  Y.)  1. 
affirmed  133  N.  Y.  664;  Gray  v.  Williams,  9 
Humph.  (Tenn.)  503. 

There  Must  Be  an  Actual  Payment  of  a  firm 
debt  by  one  partner  after  dissolution  before  he 
can  maintain  an  action  for  contribution  against 
the  other.    Long  v.  Garnelt,  59  Tex.  229. 

Mistake  in  Schedule  of  Debts  No  Bar  to  Right 
of  Contribution. —  Mussetter  v.  Timmerman; 
11  Colo.  201. 

7.  No  Contribution  from  Retiring  Partner  as  to 
Firm  Note.  —  N'eal  v.  Berry,  86  Me.  193;  Hanna 
v.  Hyatt,  67  Mo.  App.  30S. 

8.  No  Right  to  Contribution  from  Individual 
Property  Where  Firm  Assets  Sufficient.  —  Mendez 
v.  Schleuter,  (Brooklyn  City  Ct.  Gen.  T.)  9  N. 
Y.  Supp.  278. 
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c.  Right  as  Affected  by  Illegality  of  Transac  tion.  —  The  general 
principle  in  the  law  of  torts  that  there  can  be  no  contribution  among  wrong- 
doers is  subject  to  a  considerable  modification  in  its  application  to  partner- 
ships, and  it  may  be  stated  generally  that  a  partner's  claim  to  contribution 
from  his  copartners  in  respect  to  a  firm  transaction  will  not  be  defeated  merejy 
on  the  ground  of  illegality.1  If  the  partnership  is  not  of  itself  illegal,  and  if 
the  partner  who  claims  contribution  has  not  been  personally  guilty,  such  claim 
may  prevail,  even  though  the  loss  in  respect  to  which  contribution  is  claimed 
may  have  arisen  from  an  unlawful  act.3  If,  however,  a  partnership  be  itself 
illegal,  or  if  the  act  in  respect  to  which  contribution  is  sought  in  addition  to 
being  illegal  has  been  committed  by  the  claimant  with  knowledge  of  its 
illegality  or  when  he  should  have  known  thereof,  he  can  claim  no  contribution 
from  his  copartners.3 

d.  LIMIT  AS  TO  AMOUNT  —  Not  Limited  by  Nominal  Capital.  —  The  total 
amount  recoverable  by  way  of  contribution  is  not  limited  by  the  nominal 
capital  of  the  partnership,  since  losses  and  expenses  may,  and  in  fact  often 
do,  exceed  the  firm  capital.1 

As  Affected  by  Share  in  Firm.  —  While  a  partner  paying  a  firm  liability  is  entitled 
to  contribution  in  proportion  to  interest  in.  the  firm,5  yet  the  amount  which 
a  partner  may  be  called  upon  to  contribute  is  not  necessarily  limited  to  a 
sum  proportionate  to  his  share  in  the  firm,  for  if  some  of  the  partners  are 
unable  to  contribute  their  share,  the  partners  who  are  solvent  must  con- 
tribute the  whole  amount.6 

Limit  as  Fixed  by  Agreement.  —  The  members  of  a  firm  may  by  express  agree- 
ment between  themselves  fix  the  limit  of  contribution,'  and  in  such  case  a 
partner  cannot  call  upon  the  others  to  exceed  the  amount  fixed,  however 
great  may  have  been  the  amount  of  his  outlay  upon  the  firm's  behalf.8 

e.  Manner  and  Time  of  Enforcement.  —  It  may  be  stated  generally 
that  the  right  to  contribution  cannot  be  enforced  prior  to  the  dissolution  of 
the  firm  and  the  settlement  of  its  accounts.  It  is  a  general  rule  that  an  action 
at  law  cannot  be  maintained  by  one  partner  against  his  copartner  in  respect 
to  a  partnership  transaction,  and  the  only  remedy  beween  partners  is  a  suit  in 
equity  for  a  dissolution  of  the  firm  and  a  settlement  of  its  affairs,  in  which  suit 
all  the  rights  and  liabilities  of  the  partners  inter  se  will  be  adjusted.9 

6.  Right  to  Compensation  for  Services  in  Firm  Business  —  a.  General  Rule 

—  No  Eight  in  Absence  of  Agreement.  —  The  general  rule  is  that  since  it  is  the  duty  of 
partners  to  devote  their  time  to  the  carrying  on  of  the  firm  business,  a  partner 
is  not,  in  the  absence  of  agreement,  entitled  to  extra  compensation  therefor,10 

1.  Right  Not  Defeated  Merely  on  Ground  of  Ille-  6.  Not  Limited  to  Sum  Proportionate  to  Share 
gality.  —  Adamson  v.  Jarvis,  4  Bing.  66;  in  Firm.  —  In  re  Maria  Anna,  etc.,  Coal,  etc., 
Thomas  v.  Atherton,  10  Ch  D.  185;  Belts  v.  Co.,  6  Ch.  D.  447;  Scott  v.  Bryan,  q6  N.  Car. 289. 
Gibb'ras,  2  Ad.  &  EI.  57,  29  E.  C.  L.  29.  Apportionment  of  Loss  in  Case  of  Insolvency  of 

2.  Right  to  Claim  Contribution  Where  Not  Per-  One  Partner.  —  Kincaid  v.  Hocker,  7  J.  J.  Marsh, 
sonally  Guilty.  —  Adamson  v.  Jarvis,  4  Bing.  (Ky.)  333. 

66;  Campbell  v.  Campbell,  7  CI.  &  F.  166.   And  7.  Limit  May  Be  Fixed  by  Agreement.  —  Matter 

see  further  the  title  Contribution  and  Exon-  of  Worcester  Corn  Exch.  Co.,  3  De  G.  M.  & 

eration,  vol.  7,  p.  365  G  180;  Scudder  v.  Ames,  89  Mo.  496;  Magil- 

3.  Where  Partnership  Illegal,  or  Illegal  Act  ton  v.  Stevenson,  173  Pa.  St.  560. 
Committed  by  Claimant  Knowingly.  —  A  iibert  v.  8.  Amount  of  Outlay  Will  Not  Affect  Agreement. 
Mi/.;.  2  B.  &  P.  371;  Smith  v.  Ayrault,  71  —  Scudder  v.  Ames,  89  Mo.  496. 

Mich.  475;  Davis  v.  Geihaus,  44  Ohio  St.  6g.  9.  Manner  and   Time   of  Enforcement.  —  See 

Contracts   Against  Public   Policy.  —  Pratt  v.  generally  the  title  Partnership,  15  Encyc.  of 

McHitton,  11  La.  Ann  260.  Pl.  and  Pr.  1020,  and  the  title  Contribution 

4.  Contribution  Not  Limited  by  Nominal  Capital.  and  Exoneration,  vol  7,  p.  360,  of  this  work. 

—  Ex  p.  Chippendale.  4  De  G.  M.  &  G.  42.  10.  Not  Entitled  to  Compensation  m  Absence  of 
The  Fact  that  the  Capital  Is  Wholly  Exhausted  Agreement  Therefor  —  United  States.  —  Lyman 

in  paying  debts  or  is  wholly  destroyed  makes  v.  Lyman,  2  Paine  (U.  S.)  11,  15  Fed.  Cas. 

no  difference.    Tavior  v.  Coffing,  18  111.  422.  No.  8,628. 

6.  As  Affected  by  Interest  in  Firm.  —  Maginnis  Alabama.  — Glover  v.  Hembree,  82  Ala.  324; 

v.  Crosby,  11  La.  Ann.  400;  Smith  v.  Ayrauli,  Zimmerman  v.  Huber,  29  Ala.  379;  Adams  v. 

71  Mich.  475.  Warren,  (Ala.  1S92)  11  So.  Rep.  754. 
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but  must  be  content  with  his  share  of  the  profits.1 

Rule  Not  Altered  by  Disproportionate  Services.  —  A  partner  is  not  entitled  to  com- 
pensation merely  by  reason  of  the  fact  that  he  is  more  active  in  the  business 
of  the  firm,  or  performs  greater  or  more  valuable  services,  than  his  copartner.2 
Each  partner  is  taking  care  of  his  own,  and  the  law  never  undertakes  to  settle 
between  partners  their  various  and  unequal  services  in  relation  to  the  joint 
concerns.3 

A  Managing  Partner  Is  Not  Entitled  to  a  Salary  in  the  absence  of  agreement  to 
pay  it.4 

lor,  2  Ired.  Eq.  (37  N.  Car.)  420,  38  Am.  Dec. 
689;  Bulner  v.  Lemly,  5  Jones  Eq.  (58  N. 
Car.)  148. 

Ohio.  —  Myers  v.  Kirby,  9  Ohio  Dec.  (Re- 
print) 297,  12  Cine.  L.  Bui.  78;  Cameron  v. 
Francirco,  26  Ohio  Si.  190. 

Oregon.  —  Rohr  v.  Pearson,  16  Oregon  325; 
Mann  v.  Flanagan,  9  Oregon  425. 

Pennsylvania.  —  Delp  v.  Edlis,  190  Pa.  St. 
25;  Lindsey  v.  Stranahan,  129  Pa.  St.  635; 
Schriver's  Appeal,  (Pa.  1888)  r2  All.  Rep.  553. 

Rhode  Island.  —  Cunliff  v.  Dyerville  Mfg. 
Co.,  7  R.  I.  325. 

South  Carolina.  —  Cothran  v.  Knox,  13  S. 
Car.  511. 

Tennessee.  —  Godfrey  v.  Templeton,  86 
Tenn.  161. 

Vermont.  —  Redfield  v.  Gleason,  61  Vt.  220, 

15  Am.  St.  Rep.  889;  Stebbins  v.  Willard,  53 
Vt.  665. 

Virginia.  —  Forrer  v.  Forrer,  29  Gratt.  (Va.) 
134. 

West  Virginia.  —  Taylor  v.  Dorr,  43  W.  Va. 
351;  Roots  v.  Mason  City  Salt,  etc.,  Co.,  27 
W.  Va.  484. 

Wisconsin.  —  Drew  v.  Ferson,  22  Wis.  651. 

1.  Entitled  Only  to  Share  of  Profits.  —  Heath 
v.  Waters,  40  Mich.  457;  Anderson  v.  Taylor, 
2  Ired.  Eq.  (37  N.  Car.)  420,  38  Am.  Dec.  689. 
And  see  ihe  cases  cited  in  the  next  preceding 
note.  * 

2.  Rule  Not  Altered  by  Disparity  in  Services  — 
District  of  Columbia.  —  Baker  v.  Cummings,  8 
App.  Cas.  (D.  C.)  515. 

Illinois.  —  Burgess  v.  Badger,  124  111.  288; 
Roach  v.  Perry,  16  111.  37;  King  v.  Hamilton, 

16  111.  190;  Lewis  v.  Moffett,  11  111.  392; 
Heckard  v.  Fay,  57  111.  App.  20;  Brownell  v. 
Steere,  29  111.  App.  358. 

Kentucky.  —  Lee  v.  Lashbrooke,  8  Dana  (Ky.) 
214. 

Michigan.  —  Heath  v.  Walers,  40  Mich.  457. 
Missouri.  —  Reilv  v.  Russell.  34  Mo.  524. 
Pennsylvania.  —  Beatty  v.  Wray,  19  Pa.  St. 
516,  57  Am.  Dec.  677. 

Wisconsin.  —  Drew  v.  Ferson.  22  Wis  651. 
Failure  in  Duty  as  Partner  Ground  for  Dissolu 
tion,  but  Not  for  Claim  by  Diligent  Partners  for 
Compensation.  —  Godfrey  v.  While.  43  Mich.  171. 

Though  One  Partner  Gives  All  His  Time  to  the 
Firm  Business  and  the  Other  None,  the  latter,  in 
the  absence  of  any  agreement  upjn  that  point, 
should  not  be  charged  with  the  hire  or  board 
of  a  clerk.  The  charge  should  be  against  ifie 
firm.    Adams  v.  Ringo,  79  Ky.  211. 

3.  No  Inquiry  as  to  Equality  and  Value  of  Ser- 
vices. —  Murray  v.  Johnson,  I  Head  (Tenn.) 
355.  Piper  v.  Smith,  1  Head  (Tenn.)  93;  Steb- 
bins     Willard.  53  Vt.  665. 

4.  Managing  Partner  Not  Entitled  to  Salary  in 


Arkansas.  —  Pierce  v.  Scott,  37  Ark.  308; 
Haller  v.  Willamowicz,  23  Ark.  566. 

Delaware.  —  Reybold  v.  Jefferson,  1  Harr. 
(Del.)  401,  26  Am.  Dec.  401. 

Georgia.  —  McAllister  v.  Payne,  108  Ga.  517; 
Vanduzer  v.  McMillan,  37  Ga.  299. 

Illinois.  —  Askew  v.  Springer,  in  111.  662; 
Ligare  v.  Peacock,  109  111.  94;  O'Brien  v. 
Hanley,  86  111.  278;  Hanks  v.  Baber,  53  111. 
292;  Cook  v.  Phillips,  16  111.  App.  446;  Gerard 
v.  Gateau,  15  111.  App.  520;  Strattan  v.  Tabb, 
8  111.  App.  225. 

Indiana.  —  Lee  v.  Davis,  70  Ind.  464. 

Iowa.  —  Boardman  v.  Close,  44  Iowa  428; 
Levi  v.  Karrick,  13  Iowa  344. 

Kansas.  —  Insley  v.  Shire,  54  Kan.  793,  45 
Am.  St.  Rep.  308. 

Kentucky.  —  Edelen  v.  Walker,  (Ky.  1899)  53 
S.  W.  Rep.  38;  Chamberlain  v.  Sawyers,  (Ky. 
1895)  32  S.  W.  Rep.  475;  Tilford  v.  Forsythe, 
14  Ky.  L.  Rep.  335;  Hayden  v.  Crouch,  12  Ky. 
L.  Rep.  893;  Herndon  v.  Terrill,  12  Ky.  L. 
Rep.  96;  Atherton  v.  Cochran,  (Kv.  1888)  9  S. 
W.  Rep.  519,  (Ky.  1889)  11  S.  W.  Rep.  301,  11 
Ky.  L.  Rep.  185;  Boyd  v.  Tabb.  5  Ky.  L.  Rep. 
516;  Glenn  v.  Sims,  5  Ky.  L.  Rep.  775;  Sims 
v.  Banta,  9  Ky.  L.  Rep.  286. 

Louisiana.  — Taylor  v.  Ragland.  42  La.  Ann. 
1020;  Mills  v.  Fellows,  30  La.  Ann.  824;  Hill 
v.  Matta,  12  La.  Ann.  179. 

Maryland.  —  Bevans  v.  Sullivan,  4  Gill  (Md.) 
383. 

Massachusetts.  —  Dunlap  v.  Watson,  124 
Mass.  305. 

Michigan.  —  Major  v.  Todd,  84  Mich.  85. 

Mississippi.  —  Frank  v.  Webb,  67  Miss.  462; 
Randle  v.  Richardson,  53  Miss.  176. 

Missouri. — Gaston  v.  Kellogg,  91  Mo.  104; 
Scudder  v.  Ames,  89  Mo.  496,  Inglis  v.  Floyd, 
33  Mo.  App.  565. 

Nebraska.  —  Warren  v.  Raben,  33  Neb.  380. 

Nevada.  —  Folsom  -•.  Marlett  \  23  Nev.  459. 

New  Jersey.  —  Coddington  v.  Idell,  29  N.  J. 
Eq.  504. 

Nezv  York.  —  Mumford  v.  Murray,  6  Johns. 
Ch.  (N.  Y.)  1;  Bradford  v.  Kimberly,  3  Johns. 
Ch.  (N.  Y.)  431;  Nicoll  -'.  Huntingdon,  1 
Johns.  Ch.  (N.  Y.)  166;  Paine  v.  Thacher,  25 
Wend.  (N.  Y.)  450;  Lyon  v.  Snyder,  61  Barb. 
(N.  Y.)  172;  Coursen  v.  Hamlin,  2  Duer  (N.  Y.) 
513;  Dougherty  i/.Van  Nostrand,  Hoffm.  (N.  Y.) 
68;  Eckert  v.  Clark,  (C.  PI.  Gen.  T.)  14  Misc. 
(N.  Y.)  18;  Franklin  v.  Robinson,  1  Johns.  Ch. 
(N.  Y.)  157;  Parker  v.  Day,  (Buffalo  Super.  Ct. 
Gen.  T.)  12  Misc.  (N.  Y.)  510;  Skinner  v. 
White,  Hopk.  (N.  Y.I  107;  Gilhooly  v.  Hart, 
8  Daly  (N.  Y.)  176;  Salomon  v.  Shinner,  5  N. 
Y.  Wkly.  Dig.  491. 

North  Carolina  —  Philips  v.  Turner,  2  Dev. 
&  B.  Eq.  (22  N.  Car.)  123;  Buford  v.  Neely,  2 
Dev.  Eq.  (17  N.  Car.)  4S1;  Anderson  v.  Tay- 


Absence  of  Agreement. 


Pierce,  89 


Volaine  XXII. 


Partners'  Eights  and 


PARTNERSHIP. 


Liabilities  Inter  Se. 


Surviving  Partners.  —  The  rule  applies  fully  in  case  of  services  by  surviving 
partners  in  winding  up  the  firm  business  and  disposing  of  its  assets,1  though 
it  has  been  held  that  under  special  circumstances  a  surviving  partner  may  be 
entitled  to  extra  compensation.2 

No  Compensation  Is  Allowed  for  Extra  Services  Necessitated  by  the  Illness  of  a  Partner,  this 
risk  being  assumed  as  incidental  to  the  partnership  relation.3 

Services  Rendered  During  the  Existence  of  an  Inchoate  Agreement  to  Form  a  Partnership, 
which,  however,  is  not  formed,  do  not  entitle  the  party  rendering  them  to 
compensation  therefor.4 

b.  Effect  of  Contracts  Express  or  Implied.  —  Compensation  may, 
however,  be  recovered  by  a  partner  for  his  services  when  there  is  a  contract 
therefor  either  express  or  implied  from  the  course  of  the  business  between  the 
partners  or  from  the  duties  or  obligations  imposed  by  the  articles.5    No  such 


Mich.  233;  Evans  v.  Warner,  20  N.  Y.  App. 
Div.  230;  Smith  v.  Brown,  44  W.  Va.  342. 

1.  No  Compensation  for  Services  of  Survivors  in 
Winding  Up  —  United  States.  —  Lyman  v. 
Lyman,  2  Paine  (U.  S.)  n,  15  Fed.  Cas.  No. 
8,628;  Denver  v  Roane,  99  U.  S.  355. 

Illinois.  —  Kimball  v.  Lincoln,  5  111.  App.  316. 
Iowa.  — Smith  v.  Knight,  88  Iowa  257. 
Massachusetts.  —  Schenkl  v.  Dana,  118  Mass. 
236. 

North  Carolina.  —  Buford  v.  Neely,  2  Dev. 
Eq.  (17  N.  Car.)  481;  Philips  v.  Turner,  2  Dev. 
&  B.  Eq.  (22  N.  Car.)  123;  Anderson  v.  Taylor, 
2  I  red.  Eq.  (37  N.  Car.)  420,  38  Am.  Dec.  689. 

Tennessee. — Berry  v.  Jones,  11  Heisk.  (Tenn.) 
206,  27  Am.  Rep.  742;  Dodson  v.  Dodson,  6 
Heisk.  (Tenn.)  no;  Griffey  v.  Northcutt,  5 
Heisk.  (Tenn.)  746;  Piper  v.  Smith,  1  Head 
(Tenn.)  93. 

And  see  infra,  this  title,  Dissolution  —  Rights, 
Powers,  and  liabilities  After  Dissolution  — 
Liquidating  Partners  —  Right  to  Compensation; 
Surviving  Partners  —  Right  to  Compensation. 

2.  Entitled  to  Compensation  under  Special  Cir- 
cumstances. —  See  Hite  v.  Hite,  1  B.  Mon.  (Ky.) 
177;  Honore  v.  Colmesnil,  1  J.  J.  Marsh.  (Ky.) 
524;  Thayer  v.  Badger,  171  Mass.  279;  Robin- 
son v.  Simmons,  146  Mass.  167,  4  Am.  St.  Rep. 
299;  Rovster  v.  Johnson,  73  N.  Car.  474;  Zell's 
Appeal,  126  Pa.  St.  329;  Godfrey  v.  Templeton, 
86  Tenn.  161 ;  Bradley  v.  Chamberlin,  16  Vt. 
613. 

Bound  to  Serve  Gratuitously  Only  in  Winding 
Up  and  Accounting.  —  In  Schenkl  v.  Dana,  118 
Mass.  236,  it  was  held,  on  a  bill  in  equity  by 
the  administrator  against  the  surviving  partner 
for  a  settlement  of  the  partnership  accounts 
that  the  surviving  partner  was  bound  to  serve 
gratuitously  only  in  at  once  winding  up  the 
partnership  and  accounting  to  the  representa- 
tive of  the  deceased  partner,  and  that  for  all 
further  personal  services  rendered  in  carrying 
on  the  business  he  was  entitled  to  compen- 
sation. 

3.  No  Compensation  for  Extra  Services  Necessi- 
tated by  Partner's  Illness.  —  Heath  v.  Waters, 
40  Mich.  457. 

A  partner  is  bound  to  discharge  without  ex- 
tra compensation  his  duties  in  regard  to  pre- 
serving and  caring  for  the  partnership  estate 
in  the  absence  or  disability  or  death  of  his 
partner.    Scudder  v.  Ames,  89  Mo.  496. 

4.  Services  During  Inchoate  Agreement  for  Part- 
nership. —  Shumard  v.  Gano,  8  Ohio  Cir.  Dec. 
370. 


6.  Express  or  Implied  Contract  for  Compensation 

—  United  States.  —  Lyman  v.  Lyman,  2  Paine 
(U.  S.)  11,  15  Fed.  Cas.  No.  8,628. 

Alabama.  —  Adams  v.  Warren,  (Ala.  1892)  n 
So.  Rep.  754. 

Arkansas.  —  Weeks  v.  McClintock,  50  Ark. 
193;  Pierce  v.  Scott,  37  Ark.  308;  Haller  v. 
Willamowicz,  23  Ark.  566. 

Illinois.  —  Van  Housen  v.  Copeland,  180  111. 
74;  Askew  v.  Springer,  in  111.  662;  Lewis  v. 
Moffett,  11  111.  392;  Heckard  v.  Fay,  57  111. 
App.  20. 

Indiana.  —  Lee  v.  Davis,  70  Ind.  464. 

Iowa.  —  Levi  v.  Karrick,  13  Iowa  344. 

Kentucky. — Stone  v.  Mattingly,  (Ky.  1892) 
19  S.  W.  Rep.  402. 

Maryland.  —  Keiley  v.  Turner,  81  Md.  269. 

Massachusetts.  —  Winchester  v.  Glazier,  152 
Mass.  316. 

Michigan.  —  Godfreys.  White,  43  Mich.  171. 
Missouri.  —  Cramer  v.  Bachmann,  68  Mo. 
310. 

New  Jersey.  —  Coddington  v.  Idell,  29  N.  J. 
Eq.  504. 

New  York.  —  Hagenbuchle  v.  Schultz,  69 
Hun  (N.  Y.)  183;  Caldwell  v.  Leiber,  7  Paige 
(N.  Y,)  488. 

Ohio. — Myers  v.  Kirby.  9  Ohio  Dec.  (Re- 
print) 297,  12  Cine.  L.  Bui.  78. 

Oregon.  —  Mann  v.  Flanagan,  9  Oregon  425. 

Pennsylvania. —  McCullough  v.  Barr,  145 
Pa.  St.  459;  Schriver's  Appeal,  (Pa.  1888)  12 
Atl.  Rep.  553. 

Tennessee.  —  Godfrey  v.  Templeton,  86  Tenn. 
161. 

Texas.  —  Eakin  v.  Shumaker,  12  Tex.  51. 

Wisconsin.  —  Emerson  v.  Durand,  64  Wis. 
in,  54  Am.  Rep.  593. 

Services  Outside  Firm  Business.  —  In  Parker  v. 
Day,  155  N.  Y.  383,  a  member  of  a  law  firm 
rendered  certain  services  for  an  estate  of  which 
his  copartner  was  executor  and  at  the  request 
of  such  copartner.  It  was  held  that  the  exec- 
utor must  compensate  him,  such  services  being 
outside  the  firm  business. 

Partner  Appointed  Agent  for  Special  Purpose.  — 
Bradford  v.  Kimberly,  3  Johns.  Ch.  (N.  Y)43i; 
Philips  v.  Turner,  2  Dev.  &  B.  Eq.  (22  N. 
Car.)  123. 

Partner  Entitled  to  Compensation  for  Services  of 
Minor  Child.  —  Zimmerman  v.  Huber,  29  Ala. 
379;  Taylor  v.  Ragland,  42  La.  Ann.  1020. 

Where  a  Partner's  Individual  Property  Is  Used 
in  the  Firm  Business,  an  allowance  may  be 
made  in  favor  of  such  partner.    Jordan  v.  Wil- 
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contract  will,  however,  be  implied  merely  from  the  rendition  of  services,  no 
matter  how  excessive  such  services  may  be.1 

c.  Extra  Services  Necessitated  by  Wilful  Negligence  of  Copart- 
ner. —  It  has  been  held  that  a  partner  may  recover  compensation  for  extra 
trouble  and  services  devolved  upon  him  by  the  wilful  neglect  of  partnership 
duties  by  his  copartner.3 

7.  Right  to  Interest  on  Balances  — a.  In  GENERAL.  —  So  great  is  the  con- 
fusion and  conflict  as  to  the  allowance  of  interest  in  partnership  accountings 
that  it  has  even  been  said  by  an  eminent  writer  that  the  authorities  do  not 
justify  the  deduction  from  them  of  any  general  principle  upon  this  important 
subject.3  And  it  has  frequently  been  said  that  each  case  must  be  determined 
upon  its  own  circumstances  and  cannot  be  governed  by  any  fixed  rules.4 

b.  In  Case  of  Express  or  Implied  Contract.  —  Wherever  an  agree- 
ment exists,  whether  express  or  implied,  for  the  payment  of  interest  upon 
capital  paid  or  unpaid,  or  upon  advances  or  undivided  profits,  such  interest 
should  be  allowed  or  charged  in  stating  the  partnership  accounts.  The  obvi- 
ous reason  for  this  is  that  a  contract  to  pay  interest  creates  a  debt  which  is, 
of  course,  a  proper  item  of  debit  or  credit.5 

Mercantile  Usage  and  the  Course  of  Trade  Dealings  may  authorize  a  demand  for 
interest  in  cases  where  it  would  not  otherwise  be  payable.  Accordingly, 
attention  must  be  paid  not  only  to  any  express  agreement,  but  also  to  the 


son,  64  111.  App.  665.  And  see  Durham  v. 
Sumpter,  (Ky.  1895)  32  S.  W.  Rep.  257;  Dun- 
lap  v.  Odena,  1  Rich.  Eq.  (S.  Car.)  272. 

Provision  for  Salaries  Not  Operative  After  Time 
Fixed  for  Duration  of  Finn.  —  Keiley  v.  Turner, 
81  Md.  269. 

Entitled  to  Former  Salary  Where  Business  Con- 
tinued After  Prescribed  Time  Without  New  Agree- 
ment.—  Gresham  v.  Harcourt,  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  1058. 

Not  Entitled  to  Payment  During  Sickness  When 
No  Services  Rendered.  —  Kinney  v.  Maher,  156 
Mass.  252;  Hunter  v.  Little,  17  N.  Y.  Wkly. 
Dig.  500. 

A  Party  Entering  Business  under  Agreement  to 
Be  a  Partner,  but  Afterwards  Ejected  by  the  de- 
fendants, they  refusing  any  longer  10  treat 
him  as  a  partner,  has  been  held  to  be  entitled 
to  compensation  for  his  services.  Williams  v, 
McKee,  13  Ky.  L.  Rep.  143. 

Evidence  Insufficient  to  Establish  Agreement. 
—  Frank  v.  Webb.  67  Miss.  462;  Mvers  v. 
Kirby,  9  Ohio  Dec.  (Reprint)  297,  12  Cine  L. 
Bui.  78. 

1.  Contract  Not  Implied  Merely  from  Rendition 
of  Excessive  Ssrvices.  —  McAllister  v.  Payne, 
108  Gi.  517;  Roach  v.  Perry,  16  111.  37;  Lewis 
v.  Moffett,  11  111.  392. 

Compensation  for  Services  —  Construction  of 
Agreement.  —  A  provision  in  the  articles  that  a 
partner  shall  receive,  in  addition  to  his  share 
of  the  net  profits,  a  certain  sum  per  day  im- 
ports an  agreement  for  such  payment  by  the 
firm,  not  by  the  copartners.  Cook  li.  Phillips, 
16  111.  App.  44.6.  Compare  Lewis  u.  Moffelt.  11 
111   392:  Roach  v.  Perry,  16  111.  37. 

2.  Wilful  Neglect  of  Duties  by  Copartner.  — 
Airey  v.  Boiham,  29  Beav.  620;  Denver  v. 
Roane,  99  U.  S.  355;  Gray  -v.  Hamit,  82  Ga. 
375;  Morris  v.  Griffin,  83  Iowa  327;  Clement 
v.  Ditterline,  (Ky.  i88q)  11  S.  W.  Rep.  658; 
Marsh's  Appeal,  69  Pa.  St.  30,  8  Am  Rep. 
206. 

3.  Lindley  on  Partnership  (4th  ed.)  786. 


4.  Cannot  Be  Governed  by  Any  Fixed  Rules.  — 

Buckingham  v.  Ludlum,  29  N.  J.  Eq.  350;  John- 
son v.  Hartshorne,  52  N.  Y.  173;  Gyger's  Ap- 
peal, 62  Pa.  St.  79,  1  Am.  Rep.  382. 

5.  Express  or  Implied  Agreement  to  Pay.  — 
Prentice  v.  Elliott,  72  Ga.  154;  Taft  v. 
Schwamb,  80  111.  2S9;  Meguiar  v.  Helm,  91 
Ky.  19;  Keiley  v.  Turner,  81  Md.  269;  Wells 
v.  Babcock,  56  Mich.  276;  Payne  v.  Freer,  91 
N.  Y.  43.  43  Am.  Rep.  640;  Matter  of  Lany, 
50  Hun  (N.  Y.)  15;  Wayne  v.  Hinkle,  9  Ohio 
Dec.  (Reprint)  389,  12  Cine.  L.  Bui.  282:  Cun- 
ningham v.  Green,  23  Ohio  St.  296;  Piper  v. 
Smith,  1  Head  (Tenn.)  93;  Hodges  v.  Parker, 
17  Vt.  242,  44  Am.  Dec.  331;  Emerson  v.  Du- 
rand,  64  Wis.  111,  54  Am.  Rep.  593.  And  see 
generally  the  title  Interest,  vol.  16,  p.  984.  • 

When  a  Partner  Charged  with  Interest  on  Ad- 
vances for  the  Firm  Has  Notice  of  such  advances, 
or  when,  from  the  circumstances  of  the  firm 
and  the  nature  of  the  business  transacted,  thev 
must  be  presumed  to  have  been  known  and 
approved  by  him,  the  claim  for  interest  is  legal 
and  equuable.  Morris  v.  Allen,  14  N.  J.  Eq. 
44- 

An  Entry  as  to  Interest  on  Yearly  Balances  in 

the  Books  is  presumed  to  have  been  made  with 
the  assent  of  all  the  partners,  and  binds  each 
as  if  made  by  himself.  Pratt  v.  McHatton,  11 
La.  Ann.  260.    And  see  Pond  v.  Clark,  24 

Conn.  3S4. 

Where  Partners  Have  Made  a  Written  Settlement 

Accepting  Firm  Books  which  show  an  allowance 
of  interest,  and  such  settlement  is  in  evidence, 
a  finding  that  there  was  no  agreement  for  the 
payment  of  interest  should  be  set  aside.  Bul- 
lork  v.  Bemis,  (Supm.  Ct.  Gen.  T.)  3  N.  Y. 
Supp  390. 

Agreement  for  Interest  on  Monthly  Balances 
Held  to  Be  Inequitable.  —  Smith  v.  Knight,  S8 

Iowa  257. 

Interest  on  a  Surviving  Partner's  Share  of  a  Loss 
of  Firm  Capital  is  not  demandable  by  the  estate 
of  a  deceased  partner  until  an  account  of  the 
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practice  of  the  particular  firm  and  to  the  customs  of  the  trade  which  it 
carries  on. 1 

Interest  Ceases  at  Dissolution.  —  Even  though  partnership  articles  provide  that 
interest  shall  be  allowed  to  each  partner  on  the  amount  of  capital  con- 
tributed by  him  and  also  on  all  other  sums  invested  by  him,  interest  cannot 
be  allowed  on  capital  between  the  time  of  dissolution  and  the  time  of  settle- 
ment unless  expressly  so  agreed.2  Its  earning  capacity  ceases  upon  dissolu- 
tion, and  it  is  then  merely  property  held  for  distribution.3 

c  In  Absence  of  Agreement  —  (i)  Capital  —  capital  Actually  Paid.  —  It 
seems  to  be  generally  agreed  that  in  the  absence  of  an  express  contract,  part- 
ners are  not  entitled  to  interest  upon  their  respective  contributions  to  the  firm 
capital  which  have  actually  been  paid.4 

Where  stipulated  Capital  of  One  Not  Paid  In.  —  According  to  some  decisions,  even 
if  one  partner  has  brought  in  his  stipulated  capital  and  his  copartner  has  not, 
the  former  is  not  entitled  to  interest  in  the  final  accounting,5  though  other 
cases  take  the  opposite  view.6  So  interest  is  not  allowable  on  the  excess  of 
capital  contributed  by  one  partner  over  that  contributed  by  the  other.7  Even 
if  one  partner  furnished  all  the  capital,  and  the  other  merely  contributed 
services,  the  former  is  not  entitled  to  interest.8 

The  Obvious  Reason  why  interest  should  not  be  allowed  upon  capital  con- 
tributed is  that  by  the  partnership  contract  the  compensation  for  the  use  of 
the  capital  is  the  agreed  share  of  the  profits. 

Where  a  Partner  Has  Agreed  to  Pay  In  a  Certain  Amount  of  Capital,  and  Has  Failed  to  Do 
So,  it  is  proper  to  charge  him  with  interest  on  the  amount,9  such  interest 
being  imposed  by  way  of  damages  for  the  nonpayment  at  the  time  when  it 
was  due. 10 

(2)  Advances,  Overdrafts,  and  Undivided  Profits  —  General  Ruie.  —  It  is 
usually  held  that  interest  should  not  be  allowed  or  charged  upon  advances, 
overdrafts,  or  undivided  profits,  in  the  absence  of  a  special  agreement  to  that 
effect.11  Such  transactions  constitute  mere  items  in  the  partnership  accounts, 
and  before  the  accounts  are  settled  and  a  balance  is  struck  there  is  no  duty 

losses  has  been  made.    Juilliard  v.  Orem,  70  Effect  of  Note  for  Advances  by  Its  Terms  Carry- 

Md.  465.  ing  Interest.  —  A  partner  cannot  claim  interest 

1.  Mercantile  Usage  and  Course  of  Trade  as  on  his  advances  towards  tha  capital  stock, 
Authorizing  Demand  for  Interest.  —  Exp.  Chip-  even  though  he  took  a  note  therefor,  by  its 
pendale.  4  De  G.  M.  &  G.  19;  Morris  v.  Allen,  terms  carrying  interest.  Jones  v.  Jones,  1  Ired. 
14  N.  J.  Eq.  44.    See  also  Lockwood  v.  Roberts,  Eq.  (36  N.  Car.)  332. 

171  Mass.   log;   Winchester  v.    Glazier,  152  6.  Rule  Applies  Where  Stipulated  Capital  of  One 

Mass.  316.    And  see  the  titles  Interest,  vol.  Partner  Not  Paid  In. —  Hill  v.  King,  3  De  G.  J. 

16.  p.  1003  et  seq.;  Usages  and  Customs.  &  S.  418;  Clark  v.  Warden,  10  Neb.  87;  Stokes 

Credit  in  Previous  Accounts  Held  to  Be  In-  v.  Hodges,  n  Rich.  Eq.  (S.  Car.)  135. 

sufficient  Evidence  of  Usage.  —  Matter  of  James,  6.  View  that  Interest  Should  Be  Allowed.— 

146  N.  Y.  78,  48  Am.  St.  Rsp.  774.  Ligare  v.  Peacock,  109  111.  94;  Montague  v. 

2.  Interest  on  Capital  Stops  at  Dissolution  in  Hayes,  10  Gray  (Mass.)  609;  Hartman  v. 
Absence  of  Agreement.  —  Bartield    v.  Lough-  Woehr,  18  N.  J.  Eq.  383. 

borough,  L.  R.  8  Ch.  I;  Bradley  v.  Bi  igham,  7.  Interest  Not  Allowed  on  Excess  of  Capital. — 

137  Mass.  545;  St.  Paul  Trust  Co.  v.  Finch,  Desha  v.  Smith,  20  Ala.  747;  Thompson  v. 

52  Minn.  342;  Johnson  v.  Hartshorne,  52  N.  Noble,  108  Mich.  19. 

Y.  173:  Waynes.  Hinkle,  9  Ohio  Dec.  (Reprint)  8.  Day  v.  Lockivood,  24  Conn.  185;  Tutl  v. 

389,  12  Cine.  L.  Bui.  282.    And  see  Robinson  Land,  50  Ga.  339;  Rodgers  v.  Clement,  15  N. 

v.  Simmons,  156  Mass.  123.  Y.  App.  Div.  561;  Jackson  v.  Johnson,  11  Hun 

3.  Reason  for  Rule.  —  St.  Paul  Trust  Co.  v.  (N.  Y.)  509. 

Finch,  52  Minn.  342;  Wayne  v.  Hinkle,  9  Ohio  9.  Interest  Properly  Charged  for  Failure  to  Pay 

Dec.  (Reprint)  389,  12  Cine.  L.  Bui.  282.  In  Agreed  Capital.  —  Ligare  v.  Peacock,  109  111. 

4.  No  Interest  in  Absence  of  Agreement  on  Paid  94;  Hartman  v.  Woehr,  18  N.  J.  Eq.  383;  Mat- 
Contributions  to  Capital  of  Firm.  —  Osborn   v.  ter  of  Laney,  50  Hun  (N.  Y.)  15. 

Gheen,  5  Mackev  (D.  C.)  189;  Moss  v.  McCall,  10.  Interest  "imposed  as  Damages  for  Nonpay- 
75  111.  iqo;  Taylor  v.  Snell,  79  111.  App.  462;  ment.  —  Ligare  v.  Peacock,  ioq  111.  94. 
Whitcomb  v.  Converse,  119  Mass.  38,  20  Am.  11.  Interest  Not  Allowed  on  Advances,  Over- 
Rep.  3 1 1 ;  St.  Paul  Trust  Co.  v.  Finch,  52  drafts,  Etc.,  in  Absence  of  Agreement  —  United 
Minn.  342;  Sanford  v.  Barney,  50  Hun  (N.  Y.)  Stales.  —  In  re  Stevens,  104  Fed.  Rep.  323. 
108;  Matter  of  James,  146  N.  Y.  78,  48  Am.  St.  California.  —  Carpenter  v.  Hathaway,  87 
Rep.  774;  Brown's  Appeal,  89  Pa.  St.  139.  Cal.  434. 
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to  pay  over  the  money,  and  therefore  a  charge  of  interest  as  damages  cannot 
be  justified. 1 

View  that  Interest  Should  Be  Allowed.  —  Some  authorities,  however,  hold  that 
interest  should  be  allowed  on  advances  and  charged  on  overdrafts,  even  in 
the  absence  of  a  special  contract  to  pay  it ;  the  transaction  being  considered 
in  the  nature  of  a  loan,  where  an  agreement  to  pay  interest  is  implied.2 

Balance  Retained  by  One  Partner  After  Dissolution.  —  VVhere,  upon  the  dissolution 
of  a  partnership,  a  balance  is  found  to  be  due  from  one  partner  to  another, 
and  the  former  retains  it,  he  is  liable  for  interest  thereon.3 


Connecticut.  —  Day  v.  Lock  wood,  24  Conn. 
198. 

Georgia.  —  Prentice  v.  Elliott.  72  Ga.  154. 

Illinois.  —  Gage  v.  Parmelee,  87  111.  329. 

Iowa.  — ■  Wendling  v.  Jennisch,  85  Iowa  392; 
Kemmerer  v.  Kemrnerer,  85  Iowa  193. 

Kentucky.  —  Lee  v.  Lashbrooke,  8  Dana(Ky.) 
214;  Burgher  v.  Burgher,  12  Ky.  L.  Rep.  95; 
O'Bryan  v.  Brumback,  11  Ky.  L.  Rep.  405; 
Adkinson  v.  Dent,  5  Ky.  L.  Rep.  irS;  Ash- 
brook  v.  Ashbrook,  (Ky.  1894)  28  S.  W.  Rep. 
660;  Seibert  v.  Ragsdale,  103  Ky.  206.  And 
see  Masonic  Sav.  Bank  v.  Bangs,  (Ky.  1889) 
10  S.  W.  Rep.  633,  10  Ky.  L.  Rep.  743. 

Michigan.  —  Sweeney  v.  Neely,  53  Mich.  421. 

Nebraska. — -Clark  v.  Warden,  10  Neb.  87; 
McCormick  v.  McCormick,  7  Neb.  440. 

Texas.  —  McKay  v.  Overton,  65  Tex.  82. 

Wisconsin.  —  Dimond  v.  Henderson,  47  Wis. 
172;  Smith  v.  Putnam,  107  Wis.  155. 

Withdrawals  Permitted  by  Articles.  —  Where 
the  ariicles  of  copartnership  permit  ihe  part- 
ners lo  withdraw  certain  sums  annually,  with- 
out any  stipulation  in  regard  to  interest  there- 
on, interest  will  not  be  allowed.  Miller  v. 
Lord,  11  Pick.  (Mass.)  11. 

Annual  Rests  Are  Not  Allowed  on  Individual 
Accounts  with  a  View  to  Charging  Interest  on  the 
Balances  of  the  Largest  Account,  unless  it  appears 
that  the  partner  having  such  balances  has 
made  a  profit  by  retaining  them.  Colgin  v. 
Cummins,  1  Port.  (Ala.)  148. 

Interest  Refused  on  Errors  in'  Accounts  in  Ab- 
sence of  Bad  Faith.  —  Dexter?'.  Arnold,  3  Mason 
(U.  S.)  284. 

Agreement  Not  Proved  by  Charge  in  Books  Kept 
by  Partner  Claiming  It.  —  Mourain  v.  Delamare, 
4  La.  Ann.  7S. 

1.  Such  Transactions  Merely  Items  in  Firm  Ac- 
counts.—  Prentice  v.  Elliott,  72  Ga.  154;  Kern- 
merer  v.  Kemmerer,  85  Iowa  193;  Seibert  v. 
Ragsdale,  103  Ky.  206;  Wilson  v.  Soper,  13  B. 
Mon.  (Ky.)  417;  Lee  v.  Lashbrooke,  8  Dana 
(Ky.)  214;  Ashbrook  v.  Ashbrook,  (Ky.  1894) 
28  S.  W.  Rep.  660;  Glenn  v.  Sims,  5  Ky.  L. 
Rep.  7751  Payne  v.  Freer,  01  N.  Y.  43,  43  Am. 
Rep.  640;  McKay  z-.  Overton,  65  Tex.  82. 

2.  Transaction  Considered  as  Loan  —  Agree- 
ment for  Interest  Implied.  —  Coldren  v.  Clark, 
93  Iowa  352;  Gridley  z>.  Conner,  2  La  Ann.  87; 
Matthews  v.  Adams.  84  Md.  143;  Keiley  v. 
Turner,  81  Md.  269;  Folsom  v.  Marlette,  23 
Nev.  459;  Rodgers  v.  Clement,  162  N.  Y.  422, 
reversing  15  N.  Y.  App.  Div.  561;  Lloyd  v. 
Carrier,  2  Lans.  (N.  Y.)  364.  And  see  Win- 
chester v.  Glazier,  152  Mass.  316. 

Where  Partners  Agree  to  Invest  Equal  Amounts 
of  Money  and  One  Advances  a  Larger  Sum  than  the 
Other,  he  is  entitled,  upon  settlement,  to  an 
allowance  of  interest  on  one-half  the  excess  so 
advanced  by  him  from  the  date  of  its  appro- 


priation to  the  use  of  the  firm.  Reynolds  v. 
Mardis,  17  Ala.  32;  Turnipseed  v.  Goodwin,  g 
Ala.  372. 

Interest  Must  Be  Allowed  on  Advances  by  Either 
Partner  for  Purposes  of  Suit.  —  Coddington  v. 

Idell,  29  N.  J.  Eq.  504. 

Where  a  Partner  Had  Misappropriated  Firm 
Property  to  his  own  use,  he  was  held  to  be 
propeily  chargeable  with  interest  on  its  value 
from  the  date  of  appropriation.  Folsom  v. 
Marlette,  23  Nev.  459.  And  see  Adkinson  v. 
Dent,  5  Ky.  L.  Rep.  118;  Johnson  v.  Harts- 
horne,  52  N.  Y.  173. 

Chargeable  with  Compound  Interest  Where  Profit 
Made.  —  Stoughton  v.  Lynch.  1  Johns.  Ch.  (N. 
Y.)  467,  2  Johns.  Ch.  (N.  Y.)  209. 

Right  to  Recover  Interest  Lost  by  Laches.  —  In 
case  of  failure  by  a  partner  to  seek  an  account- 
ing until  from  fifteen  to  twenty  years  have 
elapsed,  the  means  of  showing  the  true  state 
of  the  account  having  in  the  meantime  been 
lost,  he  will  not  be  authorized  to  recover  in- 
terest on  the  balance  due  to  him.  Smith  v. 
Smith,  18  R.  I.  722. 

3.  Partner  Retaining  Balance  Liable  for  Interest 
from  Time  of  Dissolution.  —  Honore  v.  Colmes- 
nil,  7  Dana  (Ky.)  199;  Bowling  v.  Dobyns,  5 
Dana  (Ky.)  434;  Taylor  v.  Young,  2  Bush  (Ky.) 
428;  Adkinson  v.  Dent,  88  Ky.  62S;  Crabtree 
v.  Randall,  133  Mass.  552;  Campbell  v. 
Coquard,  93  Mo.  474;  Holden  v.  Peace,  4  Ired. 
Eq.  (39  N.  Car.)  223,  45  Am.  Dec.  514.  And 
see  Hilligsberg  v.  Burthe,  6  La.  Ann.  170.  See 
further  infra,  this  title.  Dissolution,  subdiv.  2. 
b.  (4)  Liability  /or  Interest  or  Projits. 

Interest  Chargeable  from  Time  of  Notice  of 
Amount  Due. —  Beacham  v.  Eckford,  2  Sandf. 
Ch.  (N.  Y.)  116. 

A  Surviving  Partner  Is  Liable  for  Interest  on  a 
balance  in  his  hands,  from  the  time  when  the 
business  might  have  been  settled  up.  Hite 
Hite,  1  B.  Mon.  (Kv  )  177. 

Interest  from  Receipt  of  Excess.  —  Atherton  v. 
Cochran,  (Ky.  188S)  9  S.  W.  Rep.  519.  (Ky. 
18S9)  11  S.  W.  Rep.  301   11  Kv.  L.  Rep.  1S5. 

Interest  Allowed  Only  from  Beginning  of  Suit 
Brought  to  Settle  Firm  Transactions.  —  Carroll 
v.  Little,  73  Wis.  52. 

Date  of  Dissolution  Agreement.  —  Interest  has 
been  allowed  on  the  balance  standing  to  the 
credit  of  each  partner  to  the  date  of  the  disso- 
lution agreement,  that  being  the  time  of  actual 
dissoluticn.  Leserman  v.  Bernheimer,  113 
N.  Y.  39. 

Discretionary  with  Chancellor  to  Charge  Indebted 
Partner  from  Date  of  Dissolution.  —  Swepson  v. 
Davis,  (Tfnn.  Ch.  190c)  60  S.  W.  Rep.  619. 

Partner  Loaning  Firm  Money  and  Collecting 
Interest  Therefor   Charged   on   Reference  with 
Round  Sum  for  Interest.  —  Dale  v.  Hogan,  39 
Mo.  App.  646. 
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8.  Rights  as  to  Partnership  Accounts  —  a.  Duty  to  Keep  and  Right  OF 
Access.  —  It  is  one  of  the  clearest  rights  of  a  member  of  a  partnership  to 
have  accurate  accounts  kept  of  all  firm  transactions  and  to  have  free  access 
thereto  at  all  reasonable  times,1  and  it  is  presumed  that  all  have  such  access 
and  know  of  the  entries  therein,3  though  such  presumption  may  be  rebutted 
by  circumstances.3 

Effect  of  Failure  to  Keep,  Improper  Keeping,  Destruction,  or  Withholding.  —  If  no  books 
of  account  are  kept,  or  if  books  are  kept  in  such  manner  as  to  be  unin- 
telligible, or  if  they  are  destroyed  or  wrongfully  withheld,  and  an  accounting 
is  directed  by  the  court,  every  presumption  will  be  against  those  to  whose 
negligence  or  misconduct  the  nonproduction  of  proper  accounts  is  due.4  And 
if  such  partners  claim  to  be  entitled  to  other  credits  than  those  to  which  the 
books  at  the  close  of  the  partnership  entitle  them,  it  is  usual  to  require  of 
them  strict  proof.5 

b.  Where  to  Be  Kept.  —  In  the  absence  of  any  agreement  to  the  con- 
trary, the  firm  books  should  be  kept  at  the  principal  place  of  business  of  the 
partnership.6  One  partner  has  no  right  to  keep  the  firm  books  in  his  own 
exclusive  custody,  or  to  remove  them  from  the  firm's  place  of  business.7 

c.  EFFECT  AS  EVIDENCE — In  General.  —  Where  proper  firm  books  have 
been  kept  the  entries  therein  are  prima  facie  correct.8  Such  books  are 
admissible  in  evidence  as  to  matters  therein  contained,9  and  the  burden  of 
showing  that  they  are  not  correct  devolves  upon  the  party  contradicting 
them.10 

1.  Duty  to  Keep  and  Right  of  Access  —  England. 
—  Rotve  v  Wood,  2  Jac.  &  W.  558;  Greatrex 
v.  Greatrex,  1  De  G.  &  Sm.  692.  See  also 
Trego  v-  Hum,  (1S96)  A.  C.  7. 

Arkansas.  —  Pierce  v.  Scou,  37  Ark.  308. 

Florida.  —  Chandler  v.  Sherman,  16  Fla.  gg. 

Iowa.  —  Webb  v.  Fordyce,  55  Iowa  11. 

Maryland.  —  O'Brien  v.  Pentz,  48  Md.  562; 
Hill  v.  Clagett,  48  Md.  323;  Lilly  v.  Kroesen, 
3  Md.  Ch.  83. 

Michigan.  —  Godfrey  -v.  White,  43  Mich.  171. 

Wisconsin .  —  Ditnond  u.  Henderson,  47  Wis. 
172;  Wood  v.  Beaih,  23  Wis.  254. 

Duty  of  Each  to  See  that  Books  Are  Correctly 
Kept.  —  Meguiar  v.  Helm,  gi  Ky.  ig. 

No  Right  to  Inspect  and  Copy  from  Books  for 
Improper  Purpose.  —  Trego  v.  Hunt,  (1896)  A. 
C.  7,  in  which  case  it  was  held  to  be  improper 
to  take  from  the  books  names  of  customers  to 
be  used  for  soliciting  in  the  name  of  the  part- 
ner taking  them. 

Duty  of  Partner  Conducting  Business  Alone  to 
Keep  Account. —  Funk  v.  Leachman,  4  Dana 
(Ky.)  24 

Where  a  Mother  and  Son  Verbally  Contracted  a 
Planting  Partnership,  and  lived  together  a  long 
time,  until  the  mother's  death,  it  was  held  that 
there  wis  no  presumption  that  they  kept  regu- 
lar accounts,  and  that  the  son's  failure  to  do 
so  woald  not  make  him  or  his  heirs  liable. 
Theill  v.  Lacey.  5  La.  Ann.  548. 

3.  All  Partners  Presumed  to  Have  Access  to  and 
to  Know  of  Entries.  —  U.  S.  Bank  v.  Binney,  5 
Mison  (U.  S.)  176,  28  Fed.  Cas.  No.  16,791; 
Doane  v.  Cummins,  n  Conn.  i5g;  Over  <y. 
Hetherington,  66  Ind.  365;  Meguiar  v.  Helm, 
91  Ky.  tg;  Burchell  v.  Voght,  3;  N.  Y.  App. 
Div.  190;  Heartt  v.  Corning,  3  Paige  (N.  Y.) 
566;  Keys  v.  Baldwin,  10  Ohio  Dec.  (Reprint) 
268.  19  Cine  L.  Bui  375. 

Rule  Not  Changed  by  Permission  to  Use  Books 
for  Individual  Purposes.  —  Burchell  v.  Voght,  35 
N.  Y.  App.  Div.  igo, 
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3.  Circumstances  Rebutting  Presumption  of  Ac- 
cess to  Books  and  Knowledge  of  Contents.  —  U.S. 
Bank  v.  Binney,  5  Mason  (U.  S.)  176,  28  Fed. 
Cas.  No.  i6,7gi;  Doane  v.  Cummins,  11  Conn. 
159;  Allen  v.  Coit,  6  Hill  (N.  Y.)  318. 

4.  Every  Presumption  Against  Those  to  Whose 
Fault  Nonproduction  Is  Due.  —  Pierce  v.  Scott, 
37  Ark.  308;  Gage  v.  Parmelee,  87  111.  32c; 
Joplin  v.  Cordrey,  (Ky.  1887)  5  S.  W.  Rep.  3g7, 
9  Ky.  L.  Rep.  445;  Hume  v.  McNees,  (Ky. 
1889)  10  S.  W.  Rep.  384,  10  Ky.  L.  Rep.  947; 
Bevans  v.  Sullivan,  4  Gill  (Md.)  383;  Jung  v 
Weyand,  g  Ohio  Dec.  (Reprint)  485,  14  Cine. 
L.  Bui.  143. 

Omission  of  Partner  to  Charge  Himself  No  For- 
feiture of  Rights  in  Absence  of  Fraud. —  Kemp 
v.  Smith,  88  Iowa  725. 

A  Partner  Who  Has  Denied  to  His  Copartner 
Access  to  the  Books  of  the  concern  cannot  claim 
a  forfeiture  by  reason  of  the  latter's  omission 
to  contribute  his  due  proportion  of  expenses 
under  the  articles,  he  having  had  no  means  of 
ascertaining  them.  Fulmar's  Appeal,  go  Pa. 
St.  143. 

Partner  Held  to  Be  Affected  with  Notice  of  In- 
correctness. —  Pierce  v.  Ten  Eyck,  9  Mont.  34g. 

5.  Claim  to  Other  Credits  than  Those  Shown 
Must  Be  Strictly  Proved. —  Bevans  v.  Sullivan, 
4  Gill  (Md.)  383. 

6.  To  Be  Kept  at  Firm's  Principal  Place  of  Busi- 
ness.—  Pollock's  Dig.  Laws  of  Partnership, 
art.  39. 

7.  No  Right  to  Exclusive  Custody  nor  to  Re- 
move.—  Taylor  v.  Davis,  3  Beav.  388,  note  c. 

8.  Entries  Prima  Facie  Correct.  —  Meguiar  v. 
Helm,  91  Ky.  ig;  Strout  v.  Hopkins,  11  Ky. 
L.  Rep.  763. 

9.  For  a  Full  Discussion  as  to  the  admissibility 
and  effect  in  evidence  of  partnership  books, 
see  the  title  Documentary  Evidence,  vol.  9, 
p.  936  el  seq. 

10.  Burden  of  Proof  upon  One  Denying  Correct- 
ness.—  Strout  V:  Hopkins,  11  Ky.  L.  Rep.  763, 
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Right  to  Dispute  Entries  Lost  by  Laches.  —  The  right  to  dispute  entries  in  the 

books  of  a  firm  may  be  lost  by  laches.1 

9.  Duty  to  Conform  to  Articles  of  Partnership.  —  It  is,  of  course,  the  duty  of 
partners  to  conform  in  all  respects  to  the  partnership  agreement  and  to  con- 
fine their  acts  within  the  scope  of  the  firm  business.3  Should  partners  sustain 
a  loss  by  reason  of  a  copartner's  default  in  this  regard,  the  latter  must 
indemnify  them,3  unless  from  assent  of  the  firm  to  such  nonconformance  the 
articles  may  be  considered  as  having  been  waived.4 

10.  Duty  to  Exercise  Care  and  Skill  —  a.  In  General.  —  Partners,  as  agents 
for  their  firm  in  the  conduct  of  its  business,  must  exercise  reasonable  care  and 
skill  therein,  and  are  liable  to  their  copartners  for  loss  or  damage  caused  by 
their  failure  to  do  so.5 

b.  Losses  Not  Caused  by  Negligence  or  Bad  Faith.  —  A  partner  is 
not,  however,  solely  liable  for  losses  caused  merely  by  his  lack  of  discretion 
or  good  judgment,  not  amounting  to  negligence  or  bad  faith,  but  the  loss  in 
such  cases  must  fall  upon  the  partners  as  a  firm.0  A  partner  to  whom  is  left 
the  actual  management  of  the  business  is  not  solely  liable  for  honest  mistakes 
in  judgment,  nor  for  failure  to  take  the  utmost  precaution  possible.7  A 
partner  is  not  entitled  to  damages  from  a  copartner  for  mere  neglect  of  the 
interests  of  the  firm,  without  any  fraudulent  misconduct  or  wilful  and  positive 
refusal  to  perform  duties  devolving  upon  him  as  a  partner.8 

Liability  for  Acts  of  Competent  Agents.  —  Where  a  partner  acts  in  good  faith  in 
matters  to  which  it  is  not  shown  to  be  more  his  duty  than  his  copartner's  to 
attend,  he  will  not  be  liable  for  the  acts  of  such  competent  agents  in  the  ordinaiy 
discharge  of  their  duty  as  he  may  be  obliged  to  employ.9    It  has  been  held, 


1.  Right  to  Dispute  Lost  by  Laches. —  Lewis 
v.  Loper,  54  Fed.  Rep.  237,  holding  that  after 
twelve  years  it  was  too  late  to  dispute  entries 
until  then  unquestioned. 

For  a  Similar  Principle  see  the  title  Accounts, 
vol.  r,  p.  464. 

2.  Duty  to  Conform  to  Partnership  Articles.  — 
Campbell  v.  Campbell,  7  CI.  &  F.  166;  Mailer 
v.  Willamowicz,  23  Ark.  566;  Leighton  v, 
Hosmer,  39  Iowa  50,4;  Murrell  v.  Murrell,  33 
La.  Ann.  1233;  Murphy  v.  Crafts,  13  La.  Ann. 
519;  Herrick  v.  Ames,  8  Bosw.  (N.  Y.)  115; 
Tarbel  v.  West,  13  N.  Y.  Wkly.  Dig.  314; 
Marsh's  Appeal,  69  Pa.  St.  30,  8  Am  Rep. 
206. 

Duty  to'Submit  to  Division  According  to  Articles. 

—  Phillips  v.  Reeder,  IS  N.  J.  Eq.  95. 
Necessity  of  Notice  to  Each  Other  of  Intention 

to  Discontinue  Relations. —  Hulett  v.  Fairbanks, 
40  Ohio  St.  245. 

3.  Partner  Causing  Loss  by  Failure  to  Conform 
Must  Indemnify  Copartners.  —  See  the  cases  cited 
in  the  next  preceding  note.  See  also  supra, 
this  section,  Right  to  Contribution  and  Indemnity. 

Where  articles  of  copartnership  provide  that 
one  partner  shall  exclusively  manage  the 
affairs  of  the  concern,  and  ihe  other  partner 
violates  such  provision  by  intermeddling  with 
them,  and  losses  are  thereby  sustained,  they 
are  to  be  borne  exclusively  by  the  intermed- 
dling party.  Haller  v.  Willamowicz.  23  Ark. 
566. 

4.  Waiver  of  Articles  by  Assent  to  Unauthorized 
Acts.  —  Weeks  v.  McClintock,  50  Ark.  193; 
Haller  v.  Willamowicz,  23  Ark.  566. 

5.  Duty  to  Exercise  Reasonable  Care  and  Skill. 

—  Fordyce  v.  Shriver,  115  III.  530;  Yetzer  v. 
Applegate,  83  Iowa  726;  Bohrer  v.  Drake,  33 
Minn.  408;  Inglis  v.  Floyd,  33  Mo.  App.  565; 
Jessup  v.  Cook,  6  N.  J.  L.  434;  Morris  %>.  Wood, 


(Tenn.  Ch.  1896)  35  S.  W.  Rep.  1013;  Pierce  -•. 
Daniels,  25  Yt.  624. 

As  to  the  Duty  of  Agents  Generally  to  exercise 
reasonable  care  and  skill  in  the  performance 
of  their  duties,  see  the  title  Agency,  vol.  1,  p. 
1063  ft  seq. 

Duty  of  Controlling  Partner  to  Explain  Failure  to 
Make  Profits. — Stidger  v.  Reynolds,  10  Ohio  351. 

Waiver  of  Right  to  Claim  Fronts  Lost  by  Mis- 
management.— •  Reynaud  u.    Peytavin,  13  La 

124. 

6.  Firm  Must  Share  Losses  Not  Caused  by  Neg 
ligence  or  Bad  Faith.  —  Hall  v.  Sannoner,  44 
Ark.  34;  Fordyce  v.  Shriver,  115  111.  530; 
Morrison  v.  Smith,  81  111.  221;  Savery  v. 
Thurston,  4  III.  App.  55;  Exchange  Bank  v. 
Gardner,  104  Iowa  176;  Charlton  v.  Sloan,  76 
Iowa  2SS;  Jessup  v.  Cook,  6  N.  J.  L.  434, 
Tygart  v.  Wilson,  39  N.  Y.  App.  Div.  58; 
Peters  v.  McWilliams,  78  Va  567. 

7.  Not  Liable  for  Honest  Errors  in  Judgment, 
Etc.— Lyles  v.  Styles,  2  Wash.  (U.  S.)  224,  15 
Fed.  Cas.  No.  8,625;  Snel!  w.  DeLand,  136  111. 
533;  Exchange  Bank  7'.  Gardner,  104  Iowa  176: 
Caldwell  v.  Leiber,  7  Paige  (N.  Y.)  483; 
M'Crae  v.  Robeson,  2  Murph.  (6  N.  Car.)  127; 
Morris  v.  Allen,  14.  N.  J   Eq.  44. 

8.  Not  Liable  for  Mere  Neglect  of  Firm's  Inter- 
ests.—  Urownell  v.  Steere,  29  111.  App.  35S. 
affirmed  128  111.  209.  And  see  Jennings  v 
Rickard,  10  Colo.  395. 

Effect  of  Indifference  of  Other  Faitner.  —  One 
partner  in  possession  of  books,  etc.,  of  the  firm 
is  not  thereby  made  responsible  for  uncollected 
debts  when  he  has  neglected  10  use  reasonable 
diligence,  the  other  partner  remaining  passive 
and  indifferent  to  his  own  interests.  Wilder 
v.  Morris  7  Bush  (Ky.)  424. 

9.  Liability  for  Acts  of  Competent  Agents.  — 
Aiken  v.  Ogilvie,  12  La.  Ann.  353. 
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however,  that  where  a  partner  upon  whom  certain  duties  devolve  under  the 
agreement  of  partnership  employs  an  agent  for  the  performance  of  such 
duties,  such  partner  will,  as  between  the  partners,  be  responsible  for  his 
agent's  acts  and  conduct  in  the  scope  of  his  employment.1 

11.  Power  of  Majority  —  a.  Regulation  by  Express  Agreement  in 
Articles.  — As  in  other  respects,  the  powers  of  a  majority  of  the  members 
may  be  fixed  by  special  provision  in  the  partnership  agreement.2 

b.  In  Absence  of  Agreement  —  (i)  In  General.  — In  the  absence  of 
any  express  agreement  upon  the  subject,  the  law  fixes  the  powers  of  the 
majority.  Whether  the  will  of  the  majority  shall  or  shall  not  prevail  in  any 
given  matter  depends  upon  the  nature  of  the  question  at  issue,  for  there  is 
an  important  distinction  between  differences  which  relate  to  matters  inci- 
dental to  carrying  on  the  legitimate  business  of  a  partnership  and  differences 
which  relate  to  matters  with  which  it  was  never  intended  that  the  partnership 
should  concern  itself.3 

(2)  As  to  Matters  Within  Scope  of  Firm  Business  —  Implied  Understanding  that 
Acts  of  Majority  Shall  Prevail.  —  As  a  general  rule,  whenever  a  partnership  is  formed 
by  more  than  two  persons,  in  the  absence  of  any  express  provisions  to  the 
contrary  there  is  an  implied  understanding  that  the  acts  of  the  majority  are 
to  prevail  over  those  of  the  minority  as  to  all  matters  within  the  scope  of  the 
firm  business.4 

Acts  Must  Be  in  Good  Faith  and  for  Benefit  of  Firm.  —  But  even  as  to  matters  within 
the  scope  of  the  common  business  the  decision  of  the  majority  will  not  pre- 
vail unless  they  have  acted  in  good  faith  for  the  benefit  of  the  firm  and  not 
for  their  own  private  benefit.5 

Necessity  for  Notice  to  Minority  of  Proposed  Action.  —  The  minority  should  ordinarily 
have  notice  of  the  proposed  action,  and  an  opportunity  to  present  their  objec- 
tions thereto  should  be  given  to  them.6 

Effect  of  Equal  Division  of  Opinion.  —  Where  the  partners  are  equally  divided  as 
to  any  proposed  action,  those  opposed  to  a  change  will  prevail.7 

(3)  Changes  in  Business  or  Terms  of  Association  —  Majority  Cannot  Lawfully 
Bind  Firm.  —  It  is  well  settled  that  no  majority,  however  large,  can  lawfully 
engage  the  firm  against  the  will  of  even  one  dissenting  partner  in  matters 
with  which  it  was  never  intended  that  the  firm  should  concern  itself.  Thus, 
the  majority  cannot  alter  the  principle  upon  which  profits  are  to  be  dealt 

1.  Liable  for  Employment  of  Agent  to  Perform  valid  and  binds  the  firm.    Williams  v.  Kemper 
Duties  Allotted  by   Agreement.  —  Einstein    v.  Hundley,  etc..  Dry  Goods  Co.,  4  Okla.  145. 
Schnebly.  89  Fed.  Rep.  540.  5.  Act  Must  Be  in  Good  Faith  and  Not  for  Private 

2.  Express  Provision  in  Articles.  —  See  Liv-  Benefit.  —  Blisset  v.  Daniel,  10  Hare  493 ;  Const 
ingiton  v.  Lynch,  4  Johns.  Ch.  (N.  Y.)  573.  v.  Harris,  T.  &  R.  525;  Johnston  v.  Dutton, 
See  also  supra,  this  section.  Articles  of  Part-  27  Ala.  245;  Western  Stage  Co.  v.  Walker,  2 
nership.  Iowa  513,  65  Am.  Dec.  789;  Staples  v.  Sprague, 

3.  Powers  Fixed  by  Law  in  Absence  of  Agree-  75  Me.  458;  Gray  v.  Portland  Bank,  3  Mass. 
ment.  —  Lindley  on  Partnership  (4th  ed.)  598.  383,  3  Am.  Dec.  156. 

4.  Will  of  Majority  Prevails  as  to  Matters  6.  Minority  to  Have  Notice  of  Proposed  Action. 
Within  Scope  of  Firm  Business.  —  Latta  v.  Kil-  —Chicago,  etc.,  R.  Co.  z\  Hoyt,  1  111.  App. 
bourn.  150  U.  S.  545;  Johnston  v.  Dution,  27  374;  Western  Stage  Co.  v.  Walker,  2  Iowa  513, 
Ala.  253;  Copp  v.  Longstreet,  5  Colo.  App.  65  Am.  Dec.  789.  See,  however,  Johnston  v. 
282;  Faulds  v.  Yates,  57  111.  416,  it  Am.  Rep.  Dutton,  27  Ala.  245. 

24;  Western  Stage  Co.  v.  Walker,  2  Iowa  504,  7.  On  Equal  Division,  Opponents  of  Change  Will 

65  Am.  Dec.  789;  Walker  v.  Yellow  Poplar  Prevail.  —  Johnston  v.  Dutton,  27  Ala.  245. 

Lumber  Co.,  (Ky.  1896)  35  S.  W.  Rep.  272;  One  Cannot  Engage  or  Discharge  Servant  Against 

Staples  v.  Sprague,  75  Me.  458;  Waterbury  v.  Will  of  Copartner.  —  Donaldson  v.  Williams,  1 

Merchants'  Union  Express  Co.,  50  Barb.  (N.  Cromp.  &  M.  345. 

Y.)  157;  Kirk  v.  Hodgson,  3  Johns.  Ch.  (N.  Y.)  Cannot  Insist  on  Renewing  Lease  and  Continuing 

400;  Peacock  v.  Cummings,  46  Pa.  St  434.  Business  at  Old  Place  Against  Will  of  Copartner. 

Bight  to  Assign  for  Benefit  of  Creditors  Given  —  Clements  v.  Norris,  8  Ch.  D.  129. 

by  Statute.  —  Under  the  statutes  of  Oklahoma  Copartner  Bound  by  Acts  of  Managing  Partner 

(Stat.  1893,  §  3516),  a  voluntary  assignment  Done  in  Good  Faith  though  Advice  Not  Followed, 

for  the  benefit  of  creditors  executed  by  a  ma-  —  Lyles  v.  Styles,  2  Wash.  (U.  S  )  224,  15  Fed. 

jority  of  the  members  of  the  copartnership  is  Cas.  No.  8,625. 
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with,1  nor  engage  the  firm  in  a  different  business,2  nor  generally  make  any 
change  in  matters  provided  for  by  the  articles  of  partnership.3 

Express  Provision  that  Majority  Shall  Govern  Held  Not  to  Authorize  Such  Radical  Changes.  — - 
Even  a  provision  in  the  articles  of  partnership  that  the  majority  shall  govern 
is  construed  not  to  authorize  radical  changes  of  the  character  under 
consideration.4 

12.  Division  of  Profits  —  a.  Regulation  of  Mode,  Time,  and  Amount, 
in  Absence  of  Agreement.  —  The  mode  of  ascertaining  profits,  the  times 
at  which  such  profits  are  to  be  divided,  and  the  amount  to  be  divided  at  any 
one  time  may  be  fixed  by  the  partnership  agreement,  and  in  the  absence  of 
any  express  or  implied  agreement  upon  the  subject,  the  matter  may  be 
determined  by  a  majority  of  the  partners.5 

b.  What  May  Be  Treated  as  Profits  —  in  General.  —  For  the  pur- 
pose of  periodic  division,  the  excess  of  ordinary  current  receipts  over  ordinary 
current  expenses  may  be  treated  as  profits.6 

Power  of  Majority  to  Determine  What  Are  Ordinary  Losses  and  Expenditures.  —  The  ques- 
tion what  losses  and  expenses  ought  to  be  treated  as  ordinary,  and  there- 
fore payable  out  of  the  ordinary  receipts,  and  what  ought  to  be  treated  as 
extraordinary,  and  payable  legitimately  out  of  the  capital  or  money  raised  by 
borrowing,  is,  in  the  absence  of  special  agreement,  to  be  determined  by  the 
majority.7 

13.  Power  to  Expel  Partner  —  a.  NECESSITY  FOR  EXPRESS  AGREEMENT 
CONFERRING  POWER.  —  No  majority  of  the  partners  can  expel  any  partner 
in  the  absence  of  an  express  agreement  between  the  partners  conferring  the 

power  to  do  so.8 

b.  Necessity  for  Exercise  of  Good  Faith  — in  General.  —  Where  such 
power  of  expulsion  is  conferred,  it  can  be  exercised  only  in  good  faith  with  a 
view  to  the  benefit  of  the  firm,  and  not  for  the  private  benefit  of  any  of  the 
partners.9 

1.  Alteration  of  Principle  on  Which  Profits  Are 
to  Be  Dealt  With.  —  Const  v.  Harris,  T.  &  R. 

496. 

Settlement  of  Partnership  Accounts  and  Property. 

—  Two  of  three  copartners  cannot  make  a  set- 
tlement of  partnership  accounts  and  property 
which  shall  be  binding  upon  the  third.  Ccoper 
v.  Frederick,  4  Greene  (Iowa)  403. 

Acts  Foreign  to  Purposes  of  Partnership.  —  Gor- 
man v.  Russell,  14  Cal.  531. 

2.  Cannot  Engage  Firm  in  Different  Business. 

—  Natusch  v.  Irving,  2  Coop.  t.  Cot.  358; 
Zabriskie  v.  Hackensack,  etc.,  R.  Co.,  18  N. 
J.  Eq.  17S,  go  Am.  Dec.  617;  Kean  v.  Johnson, 
9  N.  J.  Eq.  401. 

Purchase  of  Goods  Not  Connected  with  Finn 
Business.  —  Where  one  partner  makes  pur- 
chases of  goods  not  connected  with  the  known 
business  of  the  firm,  such  purchases  will  not 
bind  the  partnership.  Tutl  v.  Cloney,  62 
Mo.  116. 

3.  Cannot  Change  Matters  Provided  for  in  Arti- 
cles.—  Livingston  v.  Lynch,  4  Johns.  Ch.  (N. 
Y.)  573- 

May  Not  Change  Terms  of  Partnership.  —  Bur- 
gess v.  Radger,  124  111.  288. 

4.  Radical  Changes  Not  Authorized  by  Express 
Provision  that  Majority  Shall  Govern. —  Living- 
ston v.  Lynch,  4  Johns.  Ch.  (N.  Y.)  573. 

5.  Mode  of  Ascertaining,  Time,  and  Amount  Fixed 
by  Majority  in  Absence  of  Agreement.  —  Kennedy 
v.  Kennedy.  3  Dana  (Ky.)  239;  Wood  v.  Beath, 
23  Wis.  254. 

6.  Excess  of  Ordinary  Current  Receipts  over  Or- 
dinary Current  Expenses.  —  Lindley  on  Partner- 
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ship  (4th  ed.)  791.  See  also  Helmer  v.  Yetzer. 
92  Iowa  627;  Wallace  v.  Beebe.  12  Allen  (Mass.) 
354;  Fuller  v.  Miller,  105  Mass.  103. 

The  Value  of  Animals  Dying  During  Continuance 
of  Business  conducted  for  dealing  in  such  ani- 
mals should  be  deducted  from  the  profits  in 
the  partnership  accounting.  Smith  v.  Smith, 
18  R.  I.  722. 

Estimating  Assets  by  Adding  a  Certain  Percent- 
age to  the  Cost  of  Goods  on  Hand  to  Represent  the 
Selling  Price  has  been  held  to  be  erroneous, 
although  slock  had  been  taken  by  the  partners 
theretofore  in  such  manner.  Gimpel  v.  Wil- 
son, (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  153. 

Estimates  of  Profits  as  Evidence.  —  Where  ihe 
books  of  a  firm  containing  accounts  of  its  sales 
were  open  for  all  the  partners  to  inspect,  esti- 
mates of  profits  which  it  was  sought  to  realize, 
but  which  are  not  shown,  are  inadmissible  in 
evidence  in  an  accounting.  Veatch  v.  Bab- 
cock,  54  Kan.  297. 

Amount  of  Depreciation  of  Firm  Property  Not 
Deducted  in  Computing  "  Net  Ascertained  Profits." 
—  Emery  v.  Wilson,  79  N.  Y.  7S. 

The  Current  Profits  of  a  Partnership  Business 
Are  Personal  Property,  and  descend  as  such 
whether  the  property  of  the  firm  be  real  or 
personal.    Leaf's  Appeal,  105  Pa.  St.  505. 

7.  Majority  May  Determine  as  to  Ordinary  Losses 
and  Expenditures  in  Absence  of  Agreement.  — 
Lindley  on  Partnership  (41I1  ed.)  791. 

8.  Power  to  Expel  Partner  —  Express  Agreement 
Necessary. —  Blisset  v.  Daniel,  10  Hare  493. 

9.  Must  Be  Exercised  in  Good  Faith  for  Benefit 
of  Firm.  —  Blisset  v.  Daniel,  10  Hare  493. 
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The  Partner  Whom  It  Is  Sought  to  Expel  Must  Have  Notice  of  such  intention  and  an 
opportunity  to  be  heard.1 

Necessity  to  Assign  Reason.  —  It  has  been  held  that  where  the  expulsion  is  made 
in  good  faith,  in  pursuance  of  an  express  power,  no  reason  therefor  need  be 
assigned.*  But  if  cause  be  not  shown,  then  it  must  be  clearly  made  out  that 
the  exercise  of  the  power  has  been  in  good  faith.3  Where  a  partner  can  be 
expelled  only  for  cause,  the  burden  of  proof  is  on  the  party  asserting  that  a 
cause  of  forfeiture  has  arisen.-4 

Power  Strictly  Construed.  —  A  power  of  expulsion  will  be  very  strictly  construed.5 

c.  Effect  of  Expulsion  in  Violation  of  Rules.  —  An  attempted 
expulsion  in  violation  of  the  foregoing  rules  is  simply  void,  and  the  usual 
remedy  of  the  excluded  partner  is  to  claim  reinstatement  in  his  rights  as  a 
partner,  and  not  an  action  for  damages.6  Thfere  are  decisions,  however,  to 
the  effect  that  a  partner  improperly  excluded  may  maintain  a  bill  for  disso- 
lution and  sale  of  the  firm  property.7 

14.  Right  to  Partner's  Lien  —  a.  In  General  —  Definition.  —  On  a  dissolu- 
tion, eveiy  partner  is  entitled  as  against  the  other  partners  and  all  persons 
claiming  through  them  in  respect  of  their  interests  as  partners  to  have  the 
property  of  the  partnership  applied  in  pa3'inent  of  the  debts  and  liabilities  of 
the  firm,  and  to  have  the  surplus  assets,  after  such  payment,  applied  in  pay- 
ment of  what  may  be  due  to  the  partners  respectively,  after  deducting  what 
may  be  due  to  the  firm  from  them  as  partners.  This  right  constitutes  what 
is  known  as  the  partner's  lien.8 


1.  Necessity  for  Notice  and  Opportunity  of  Hear- 
ing. —  Wood  v.  Woad,  L.  R.  9  Exch.  igo;  Blis- 
set v.  Daniel,  10  Hare  493,  19  Eng.  Rul.  Cas. 
517. 

2.  No  Reason  Necessary  Where  in  Good  Faith 
and  Under  Express  Power.  —  Russell  v.  Russell, 
14  Ch.  D.  471.  49  L.  J.  Ch.  268;  Stuart  v.  Glad- 
stone, 38  L.  T.  N.  S.  557;  Blisset  v.  Daniel,  10 
Hare  522. 

3.  Good  Faith  Must  Be  Clearly  Shown  in  Absence 
of  Cause.  —  Blisset  v.  Daniel,  10  Hare  522. 

4.  Burden  of  Proof  on  Party  Asserting  Existence 
of  Cause.  —  Patterson  v.  Sillimin,  2S  Pa.  St.  304. 

Insolvency  Sufficient  Ground  for  Exercise  of 
Power.  —  Hubbard  v.  Guild,  1  Duer  (N.  Y.)662. 

5.  Power  to  Be  Strictly  Construed.  —  Blisset  v. 
Daniel,  10  Hire  493. 

6.  Attempted  Improper  Expulsion  Void  —  Rem- 
edy.—  Wood  v.  Woad,  L.  R.  9  Exch.  190. 

Entitled  to  Damages  Equal  Only  to  Probable 
Injury.  —  A  partner  who  is  forcibly  expelled 
by  another  partner  from  a  partnership  estab- 
lishment in  the  profits  of  which  the  expelled 
partner  was  to  have  an  interest  after  reim- 
bursing ihe  cost,  is  entitled  to  damages  equal 
only  to  probable  injury,  which  is  the  prospect 
of  profit;  but  if  the  dissolution  was  unavoid- 
able and  necessary,  to  no  damages.  Jones  v. 
Morehead,  3  B.  Mon.  (Ky.)  384. 

7.  Ground  for  Bill  for  Dissolution  and  Sale  of 
Property.  —  Gorman  v.  Russell,  14  Cal.  531; 
Patterson  v.  Silliman  28  Pa.  St.  304.  See  also 
Berry  v.  Cio.s,  3  Sandf.  Ch.  (N.  Y.)  r. 

8.  Right  to  Partner's  Lien  in  General  —  Eng- 
land. —  West  v.  Skip,  1  Ves.  239;  Ex  p.  Ruffin, 
6  Ves.  Jr.  119. 

United  States.  —  Case  v.  Beauregard,  99  U. 
S.  124. 

Alabama.  —  Evans  v.  Winston.  74  Ala.  349; 
Warren  v.  Taylor,  60  Ala.  218;  Hart  v.  Clark,' 
54  Ala.  490;  Coffin  v.  McCullough,  30  Ala.  107; 
McGown  v.  Sprague,  23  Ala.  524;  Donelson  v. 


Posey,  13  Ala.  752;  Goldsmith  v.  Eichold,  94 
Ala.  116,  33  Am.  St.  Rep.  97. 

California. — •  Shinn  v.  Macpherson,  58  Cal. 
596;  McCauley  v.  Fulton,  44  Cal.  362;  Leedom 
v.  Ham,  (Cal.  1897)48  Pac.  Rep.  222. 

Coloradj.  —  See  Brown  v.  Kennedy,  12  Colo. 
235- 

Connecticut,  —  Beecher  v.  Stevens,  43  Conn. 
592. 

Florida.  —  Griffin  v.  Orman,  9  Fla.  22;  Allen 
v.  Hawley,  6  Fla.  142,  63  Am.  Dec.  198. 

Illinois.  — John  Spry  Lumber  Co.  v.  Chap- 
pell,  184  111.  539;  Davies  v.  Atkinson,  124  111. 
474,  7  Am.  St.  Rep.  373;  Royston  v.  John  Spry 
Lumber  Co.,  85  111.  App.  223;  Rainey  v.  Nance, 
54  111.  29;  Hapgood  v.  Cornwell,  48  111.  64,  95 
Am.  Dec.  516;  Reeves  v.  Ayers,  38  111.  418; 
Hargadine  McKittrick  Dry  Goods  Co.  v.  Bell, 
74  111.  App.  581. 

Indiana.  —  Johnson  v.  McClary,  131  Ind.  105 ; 
Deeier  v.  Sellers,  102  Ind.  458;  Roberts  v. 
McCarty,  9  Ind.  16,  68  Am.  Dec.  604;  Matlock 
v.  Mallock,  5  Ind.  403. 

Iowa.  —  Stoul  v.  Fortner,  7  Iowa  183;  Pierce 
v.  Wilson,  2  Iowa  20;  Kemmerer  p.  Kemmerer, 
85  Iowa  193;  Cook  v.  Gilchrist,  82  Iowa  277. 

Kentucky.—  Ely  v.  Hair,  16  B.  Mon.  (Ky.) 
237;  Talbot  v.  Pierce,  14  B.  Mon.  (Ky.)  158; 
Wilson  v.  Soper,  13  B.  Mon.  (Ky.)4i4;  White 
v.  Woodward,  8  B.  Mon.  (Ky.)  485;  Pearson 
v.  Keedy,  6  B.  Mon.  (Ky.)  128,  43  Am.  Dec. 
160;  January  v.  Poyntz,  2  B.  Mon.  (Ky.)  405; 
Meador  v.  Hughes,  14  Bush  (Ky.)652;  Howell 
v.  Commercial  Bank,  5  Bush  (Ky.)  100;  O'Ban- 
non  v.  Miller,  4  Bush  (Ky.)  26;  State  Bank  v. 
Herndon,  1  Bush  (Ky.)  359,  89  Am.  Dec.  630; 
Conwell  v.  Sandidge,  8  Dana  (Ky.)  273; 
Hodges  v.  Holeman,  1  Dana  (Ky.)  50;  Jones 
v.  Lusk,  2  Mel.  (Ky.)  360;  Couchman  v.  Mau- 
pin,  78  Ky.  33;  Anderson  v.  Morris,  10  Ky.  L. 
Rep.  544;  Evans  v.  Rhea,  (Ky.  1890)  14  S.  W. 
Rep.  82,  12  Ky.  L.  Rep.  224;  King  v.  Shaw,  9 
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Whatever  Due  to  or  from  Firm  by  or  to  Members.  —  The  lien  of  partners  upon  the 
surplus  after  the  payment  of  partnership  debts  extends  to  whatever  is  due  to 
or  from  the  firm  by  or  to  the  members  thereof,  as  such.  It  does  not  extend 
to  debts  incurred  between  the  firm  and  its  members  otherwise  than  in  their 
character  as  partners.1 

Nature.  —  Such  lien  is  not  an  incident  of  the  legal  title  to  the  effects,  but 
results  from  the  partnership.3 

No  Existence  in  Illegal  Partnerships.  — ■  Where  a  partnership  is  illegal  no  lien 
exists.3 

b.  Against  Whom  Available.  —  This  right  or  lien  is  available  against 
a  partner  or  any  one  claiming  through  him  a  share  in  the  partnership  assets,* 
as,  for  instance,  against  the  executors  of  a  decedent  or  the  trustee  of  a  bank- 
rupt partner,5  or  against  the  assignee  of  a  partner's  share.6 


Ky.  L.  Rep.  577;  Flanagan  v.  Shuck,  82  Ky. 
617;  Cooper  v.  Webster,  4  Kv.  L.  Rep.  734; 
West  v.  Armstrong,  4  Ky.  L.  Rep.  998;  Black 
v.  Bu;h,  7  B.  Mon.  (Ky.)  210;  Sebastian  v. 
Bjonei'ille  Academy  Co  ,  (Ky.  1900)  56  S.  W. 
Rep.  810. 

Louisiana .  —  Calder  v.  Their  Creditors,  47 
La.  Ann.  346. 

Maine. — Johnson  v.  Hersey,  70  Me.  74,  35 
Am.  Rep.  303;  Hacker  v.  Johnson,  66  Me.  21; 
Buffum  v.  Buffum,  49  Me.  108,  77  Am.  Dec. 
249;  Crooker  v.  Crooker,  46  Me.  250. 

Maryland.  —  Minn  v.  Higgins,  7  Gill  (Md.) 
265;  Pierce  v.  Tiernan,  10  Gill  &  J.  (Md.)  253; 
Sanderson  v.  Stockdale,  11  Md.  563;  Glenn  v. 
Gill,  2  Md.  1. 

Mississippi.  —  Freeman  v.  Stewart,  41  Miss. 
138;  Dihvorth  v.  Mayneld,  36  Miss.  40. 

Missouri.  —  Lester  v.  Givens,  74  Mo.  App. 
395;  Dieckminn  v.  St.  Louis,  9  Mo.  App.  9. 

Nebraska.  —  Murphy  v.  Warren,  55  Neb.  215. 

Nevada.  — Whitmore  v.  Shiverick,  3  Nev.  288. 

New  Jersey.  —  Arnold  v.  Hagerman,  45  N. 
J.  Eq.  186,  14  Am.  St.  Rep.  712;  Hill  v.  Beach, 
12  N.  J.  Eq.  31;  Uhler  v.  Semple,  20  N.  J.  Eq. 
288;  Harney  v.  Jersey  City  First  Nat.  Bank, 
52  N.  ].  Eq.  697;  Slandish  v.  Babcock,  52  N. 
J.  Eq.  '628. 

New  York.  —  Greenwood  v.  Brodhead,  8 
Barb.  (N.  Y.)  593;  Kirby  v.  Schoonmaker,  3 
Barb.  Ch.  (N.  Y.)  46;  Geortner  v.  Canajoharie, 
2  Barb.  (N.  Y.)  625;  Ketchum  v.  Durkee,  1 
Barb.  Ch.  (N.  Y.)  480,  45  Am.  Dec.  412;  Deveau 
v.  Fowler,  2  Paige  (N.  Y.)  400;  Frith  v.  Law 
rence,  1  Paige  (N.  Y.)  434;  Wade  v.  Rusher,  4 
Bosw.  (N.  Y.)  537;  Addison  v.  Burckmver,  4 
Sandf.  Ch.  (N.  Y.)498;  Robb  v.  Stevens,  Clarke 
(N.  Y.)  191;  Menagh  v.  Whit  well,  52  N.  Y.  146, 
11  Am.  Rep.  683. 

North  Carolina.  —  Thornton  v.  Lambeth.  103 
N.  Car.  86;  Scotl  v.  Kenan,  94  N.  Car.  296. 

Ohio.  —  Sumner  v.  Hampson,  8  Ohio  328,  32 
Am.  Dec.  722;  Seibricht  v.  Rohrkasse,  3  Ohio 
Dec.  (Reprint)  43,  2  Wkly.  L.  Gaz.  257. 

South  Carolina.  —  Moffatt  v.  Thomson,  5 
Rich.  Eq.  (S.  Car.)  155,  57  Am.  Dec.  737 ;  Boyce 
v.  Coster,  4  Strobh.  Eq.  (S.  Car.)  25. 

South  Dakota.  —  Betts  v.  Letcher,  1  S.  Dak. 
182. 

Tennessee.  —  Lan-e  v.  Jones,  9  Lea  (Tenn.) 
627;  Williams  v.  Love,  2  Head  (Tenn.)  80.  73 
Am.  Dec.  191;  Fain  v.  Jones,  3  Head  (Tenn.) 
308;  White  v.  Dougherty,  Mart.  &  Y.  (Tenn.) 
309,  17  Am.  Dec.  802;  Furman  v.  Fisher,  4 
Coldw.  (Tenn.)  626,  94  Am.  Dec.  210. 

Texas,  ~  Wiggins  v,  Blackshear,  86  Tex,  665 ; 


Rogers  v.  Nichols,  20  Tex.  719;  Johnston  v. 
Standard  Shoe  Co.,  5  Tex.  Civ.  App.  398;  Wm. 
W.  Kendall  Boot,  etc.,  Co.  v.  Jol  nston,  (Tex. 
Civ.  App.  1893)  24  S.  W  .Rep.  583. 

Washington.  —  Charleson  v.  McGraw,  3 
Wash.  Ter.  344. 

Wisconsin.  —  Densmore  Commission  Co.  v. 
Shong,  98  Wis.  380. 

No  Lien  for  Money  Lent  to  Individual  Partner. 
—  Uhler  v.  Semple,  20  N.  J.  Eq.  288;  Hill  v. 
Beach,  12  N.  J.  Eq.  31. 

Equities  Between  Partners  Superior  to  Claims  of 
Private  Creditors  of  Individual  Partners. —  Hill 
v.  Beach,  12  N.  J.  Eq. 

3 r  • 

Answer  Denying  Existence  of  Partnership  Not 
Waiver  of  Partner's  Lien.  —  Robinson  v.  Allen, 
85  Va.  721. 

Right  Not  Lost  by  Giving  Individual  Note  for 
Goods  Bought.  —  The  fact  that  a  partner  who 
has  purchased  goods  for  his  firm  has  given  his 
individual  notes  in  payment  does  not  deprive 
him  of  his  right  to  have  such  notes  paid  out 
of  the  partnership  assets  before  any  distribu- 
tion of  profits  is  made.  Thornton  v.  Lambeth, 
103  N.  Car.  86. 

A  Dormant  Partner  has  no  equity  to  require 
the  application  of  the  partnership  property  to 
the  payment  of  the  firm  debts  to  his  exonera- 
tion as  against  the  creditors  of  the  ostensible 
partner  who  has  been  dealt  with  as  sole  owner. 
Whitworih  v.  Patterson,  6  Lea  (Tenn.)  123. 

1.  Extends  to  Whatever  Due  to  or  from  Firm  by 
or  to  Members.  —  Ryall  v.  Rowles.  1  Ves.  348; 
Skipp  v.  Harwood,  2  Swanst.  5S6.  See  also 
Uhler  Semple,  20  N.  J.  Eq.  28S;  Ketchum 
v.  Durkee,  Hoffm.  (N.  Y.)  538. 

2.  Nature  of  Partner's  Lien.  —  Hodges  v.  Hole- 
man,  1  Dana  (Ky.)  50;  Charleson  v.  McGraw, 
3  Wash.  Ter.  344. 

8.  No  Lien  in  Illegal  Partnerships.  —  Etving 
v.  Osbaldiston,  2  Myl.  &  C.  88. 

4.  Against  Partner  or  One  Claiming  Through 
Him.  —  Hobbs  v.  McLean,  117  U.  S.  567;  Hoyt 
v.  Sprague,  103  U.  S.  613:  Warren  v.  Taylor, 
60  Ala.  218;  Wade  v.  Rusher  4  Bosw.  (N.  Y.) 
537;  Miller  v.  Price,  20  Wis.  117. 

5.  Executors  of  Decedent  or  Trustee  of  Bankrupt 
Partner.  —  Croft  v.  Pyke.  3  P.  Wms.  1S0. 

6.  Assignee  of  Partner's  Share.  —  Cavander  v. 
Bulteel,  L.  R.  9CI1.  79;  Whitmore  v.  Shiverick, 
3  Nev.  288.  And  see  McCauley  v.  Fulton,  44 
Cal.  362;  Beecher  v.  Stevens,  43  Conn.  592; 
Menagh  v.  Whitwell,  52  N.  Y.  146,  11  Am. 
Rep.  683;  Reecker  v.  Forest,  (1877)  Kings 
Tenn.  Dig.  1615. 

Mortgage  by  One  Partner.  —  A  partner  cannot 
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Not  Available  Against  Purchaser  of  Specifio  Chattels.  —  A  partner's  lien  is  not, 
however,  available  against  a  purchaser  from  a  partner  of  specific  chattels  of 
the  firm,  because  such  a  sale  passes  the  entire  property  in  such  chattel.1 

C.  TO  WHAT  PROPERTY  LIEN  ATTACHES — All  Firm  Assets  at  Time  of  Disso- 
lution. —  The  partner's  lien  attaches  to  all  the  partnership  assets  at  the  time  of 
dissolution  or  the  ascertainment  of  a  partner's  share,2  whether  realty  or  per- 
sonalty,3 and  to  such  assets  only.4 

Property  Seized  and  Sold  for  Individual  Debt.  —  Though,  as  hereinbefore  shown, 
partnership  property  may  be  seized  for  the  individual  debt  of  the  partner,0 
the  sale  of  the  interest  of  such  debtor  partner  is  nevertheless  subject  to  the 
equitable  lien  of  the  other  partners.6 

d.  HOW  LOST  —  By  Conversion  into  Separate  Property.  —  The  lien  is  lost  by  the 
conversion  of  the  partnership  property  into  the  separate  property  of  a  part- 
ner.7 Thus,  for  instance,  where  one  partner  buys  the  interest  of  his  co- 
partner he  takes  the  property  discharged  of  his  copartner's  right  to  have 
the  debts  paid  therefrom.8    So  a  sale  by  a  partner  of  his  interest  to  a  third 

sell  his  estate  in  partnership  property  so  as  to 
deprive  his  copartners  of  their  lien  thereon  for 
partnership  liabilities.  Nor  can  a  mortgage 
executed  by  one  partner  have  such  effect. 
Whiimore  v.  Shiverick,  3  Nev.  288.  See  also, 
as  to  a  mortgage  by  one  partner,  Frink  v. 
Branch.  16  Conn.  269;  Deeter  v.  Sellers,  102 
Ind.  458. 

1.  Not  Available  Against  Purchaser  from  Partner 
of  Specific  Firm  Chattels.  —  Matter  of  Langmead, 
7  Ds  G.  M.  &  G.  353. 

2.  All  Partnership  Assets  at  Dissolution  or  Ascer- 
tainment of  Share.  —  Payne  v.  Hornby,  25  Beav. 
2S0;  West  v.  Skip.  1  Ves.  239;  Ex  p.  Ruffin.  6 
Ves.  Jr.  119;  Collins  v.  Decker,  70  Me.  23; 
Mann  v.  Higgins.  7  Gill  (Md.)  265;  Murphy  v. 
Warren,  5f,  Neb.  215. 

Property  Acquired  by  Partner  with  Partnership 
Assets.  —  Wade  v.  Rusher,  4  Bosw.  (N.  Y.)  537. 

3.  Lien  Attaches  to  Kealty  as  Well  as  to  Per- 
sonalty —  United  States.  —  Hoyt  v.  Sprague,  103 
U.  S.  613. 

California.  —  Duryea  v.  Burt,  28  Cal.  569. 

Indiana.  —  Roberts  v.  McCarty,  9  Ind.  16, 
68  Am.  Dec.  604. 

Iowa.  —  Evans  v.  Hawley,  35  Iowa  83. 

Kentucky.  —  Divine  v.  Mitchum,  4  B.  Mon. 
(Ky.)  488,  41  Am.  Dec.  241 ;  Sebastian  v.  Boone- 
ville  Academy  Co.,  (Ky.  igoo)  56  S.  W.  Rep. 
810. 

Maine.  —  Buff  urn  v.  Buffum,  49  Me.  108,  77 
Am.  Dec.  249;  Crooker  v.  Crooker,  46  Me.  250. 

Minnesota.  —  Arnold  v.  Wainwright,  6  Minn. 
358,  80  Am.  Dec.  448. 

Mississippi.  —  Dilworth  v.  Mayfield,  36 
Miss.  40. 

Missouri.  —  Priest  v.  Chouteau,  85  Mo.  398, 
55  Am.  Rep.  373. 

New  York.  —  Hiscock  v.  Phelps,  49  N.  Y.  97. 

North  Carolina.  —  Mendenhall  v.  Benbow, 
84  N.  Car.  646. 

South  Dakota.  —  Betts  v.  Letcher,  1  S.  Dak. 
182. 

Tennessee.  —  Lane  v.  Jones,  9  Lea  (Tenn.) 
627;  Williams  v.  Love,  2  Head  (Tenn.)  80,  73 
Am.  Dec.  191. 

Virginia.  —  Diggs  v.  Brown,  78  Va.  292. 

Cropping  Partnership.  —  Nichol  v.  Stewart,  36 
Ark.  612.  See  generally  the  title  Crops,  vol. 
8,  p.  326  et  seq. 

4.  Lien  Attaches  to  Partnership  Assets  Only.  — 
Mann  v.  Higgins,  7  Gill  (Md.)  265;  Murphy  v. 


Warren,  55  Neb.  215.  And  see  the  cases  cited 
in  the  two  preceding  notes. 

No  Lien  on  Copartner's  Individual  Property.  — 
Murphy  v.  Warren,  55  Neb.  215. 

No  Lien  on  Property  Subsequently  Acquired  by 
Partners  Continuing  Business.  —  Nerot  v.  Bur- 
nand,  4  Russ  247;  Payne  v.  Hornby,  25  Beav. 
280;  Hoyt  v.  Sprague,  103  U.  S.  613;  Cowan 
v.  Gill,  11  Lea,  (Tenn.)  674. 

Interest  of  Decedent  Allowed  to  Bemain  in  Sub- 
sequent Business. —  Where  the  personal  repre- 
sentative of  a  deceased  partner  allows  the 
interest  of  such  partner  to  remain  in  the  sub- 
sequent business  of  the  firm,  the  lien  is  gone 
as  against  subsequent  creditors,  both  as  to  the 
personal  representative  and  as  to  the  heirs  of 
the  deceased  partner.  Hoyt  v.  Sprague,  103 
U.  S.  613. 

5.  Seizure  and  Sale  for  Individual  Debt.  —  See 
supra,  this  title,  Partnership  Property  —  Part- 
ner'1 s  Interest  in  Firm  Property  —  Attachment  or 
Execution  for  Individual  Debt. 

6.  White  v.  Woodward,  8  B.  Mon.  (Ky.)  48s. 

7.  Lost  by  Conversion  into  Separate  Property. — 
Matter  of  Langmead,  7  De  G.  M.  &  G.  353; 
Lingen  v.  Simpson,  1  Sim.  &  St.  600;  Exp. 
Ruffin,  6  Ves.  Jr.  119;  West  v.  Skip,  1  Ves. 
239;  Robertson  v.  Baker,  11  Fla.  192;  Giddings 
v.  Palmer,  107  Mass.  269;  Lassiter  v.  Stain- 
back,  ng  N.  Car.  103.  Compare  Holderness  v. 
Shackels,  8  B.  &  C.  612,  15  E.  C.  L  315. 

Lost  by  Division  or  Partition.  —  Hart  v.  Clark, 
54  Ala.  490;  Robertson  v.  Baker,  11  Fla.  192. 

8.  Purchase  by  Partner  of  Copartner's  Interest. 
—  Ladd  v.  Grisvvold,  9  III.  25,  46  Am.  Dec.  443; 
Parker  v.  Merritt,  105  111.  293;  Ttentman  v. 
Swartzell,  85  Ind.  443;  Bowman  v.  Spalding, 
(Ky.  1887)  2  S.  W.  Rep.  911,  8  Ky.  L.  Rep.  691; 
Parish  v.  Lewis,  Freem.  (Miss.)  299;  Vospe^ 
v.  Kramer,  31  N.  J.  Eq.  420;  Cory  v.  Long,  2 
Sweeny  (N.  Y.)  491;  Croone  v.  Bivens,  2  Head 
(Tenn.)  339. 

Where  a  Eetiring  Partner  Sells  His  Interest  to 
His  Copartner  and  the  latter  assumes  and  agrees 
to  pay  the  debts,  the  lien  on  the  assets  is 
divested,  and  the  personal  obligation  of  the 
partner  is  substituted  therefor.  West  v.  Chas- 
ten, 12  Fla.  315;  Williamson  v.  Adams,  16  111. 
App.  564;  Ladd  v.  Griswold,  9  111.  25,  46  Am. 
Dec.  443;  Parker  v.  Merritt,  105  III.  293; 
Goembel  v.  Arnett,  100  111.  34;  Hapgood  v. 
Cornwell,  48  111.  64,  95  Am.  Dec.  516;  Alpaugh 
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person  may  extinguish  the  lien.1 

Valid  Sale  to  stranger.  —  The  partner's  lien  may  also  be  lost  as  to  property  by 
a  valid  sale  thereof  to  a  stranger.2 

e.  Application  of  Firm  Property  to  Private  Use.  —  A  necessary 
consequence  of  the  existence  of  the  partner's  lien  is  that  no  partner  has  a 
right  to  apply  the  partnership  property  to  his  own  individual  uses  or  debts 
without  the  consent  of  his  copartner,  though,  of  course,  such  conduct  maj,  be 
subsequently  ratified  ;  3  and  unless  the  transferee  is  a  bona  fide  holder  for 


v.  Savage,  (N.J.  1890)  19  Atl.  Rep.  380;  Dimon 
v.  Hazard,  32  N.  Y.  65;  Seibrichtz'.  Rohrkasse, 
3  Ohio  Dec.  (Reprint)  43,  2  Wkly.  L.  Gaz.  257; 
Smith  v.  Edwards,  7  Humph.  (Term.)  106,  46 
Am.  Dec.  71;  Willis  v.  Thompson,  85  Tex.  301. 

The  Acceptance  by  One  Partner  of  a  Mortgage 
Made  by  Another  Partner  to  secure  a  balance 
due  from  him  vacates  and  neui  ralizes  the  part- 
nership lien  to  that  exlent.  Robertson  v. 
Biker,  11  Fla.  192. 

Where  a  Corporation  Is  Formed  Out  of  a  Pre- 
existing Partnership,  and  in  consideration  of 
its  investment  with  all  the  partnership  prop- 
erty, assumes  the  partnership  liabilities,  all 
partnership  equities  against  the  property  are 
extinguished,  and  debts  due  to  the  several 
partners  cease  to  be  liens.  Hoyt  v.  Sprague, 
103  U.  S.  613 

When  Retiring  Partner  Reinvested  with  Lien. 
—  When  a  partner  purchases  his  copatlner's 
entire  interest  in  the  firm,  takes  upon  himself 
all  the  partnership  debts,  and  afterwards 
absconds,  leaving  his  individual  and  partner- 
ship debts  unpaid,  a  court  of  equity  may  rein- 
vest the  retiring  partner  with  his  original 
rights  as  a  partner,  giving  to  him  a  lien  on  the 
partnership  assets  for  the  payment  of  partner- 
ship debts.    McGown  v.  Sprague,  23  Ala.  524. 

1.  Sale  of  Interest  to  Third  Person.  —  Andrews 
v.  Mann,  31  Miss.  322. 

Sale  by  Both  Partners  at  Different  Times.  — 
Where  one  partner,  with  the  consent  of  his  co- 
partner, sells  his  interest  in  the  firm  property 
to  a  third  person,  to  whom  the  other  partner 
shortly  after,  as  contemplated  at  the  time  of 
making  the  first  sale,  also  sells  his  interest,  a 
creditor  has  no  lien,  and  cannot,  no  fraud 
being  shown,  follow  the  goods  into  the  hands 
of  such  third  party.  Tennant  v.  McKean,  46 
Mo.  App.  486. 

2.  Lost  in  Case  of  Valid  Sale  to  Stranger.  — 
Jones  v.  Fletcher,  42  Ark.  422:  Janney  v. 
Springer,  78  Iowa  617,  16  Am.  St.  Rep.  460; 
Arnold  v.  Hagerman,  45  N.  J.  Eq.  186,  14  Am. 
St.  Rep.  712 ;  Wade  v.  Rusher,  4  Bos w.  (N.  Y.) 
537;  Croone  v.  Bivens,  2  Head  (Tenn.)  339. 

Partnership  Property  May  Be  Subjected  to  the 
Payment  of  a  Debt  Against  All  the  Members  of  the 
Firm.  —  The  reason  for  the  rule  which  gives  a 
lien  to  the  partners  ceases  in  such  case.  Nix 
u.  Menderson,  8  Kv.  L.  Rep.  873. 

3.  Partner  May  Not  Apply  Firm  Property  to 
Individual  Use  or  Debts  —  United  States.  —  R  ogers 
v.  Batchelor,  12  Pet.  (U.  S.)  221;  Kelley  v. 
Greenleaf,  3  Story  (U.  S.)  93. 

Alabama.  —  Pierce  v.  Hickenburg,  2  Port. 
(Ala.)  198;  Pierce  v.  Pass,  1  Port.  (Ala.)  232; 
Nail  v.  Mclntyre,  31  Ala.  532;  Burwell  v. 
Springfield,  15  Ala.  273. 

Arkansas.  —  Feucht  v.  Evans,  52  Ark.  556. 

Connecticut.  —  Filley  v.  Phelps,  18  Conn.  294; 
Yale  v.  Yale,  13  Conn.  190,  33  Am.  Dec.  393. 


District  of  Columbia.  —  Edwards  v.  Entwisle, 
2  Mackey  (D.  C.)  43. 

Flotida. —  Claflin  v.  Ambrose,  37  Fla.  78. 
Georgia.  —  Clarke   v.  Farrell,  80   Ga.  622; 
Perry  v.  Butt,  14  Ga.  699. 

Illinois.  —  Davies  v.  Atkinson,  124  111.  474, 
7  Am.  St.  Rep.  373;  Buchanan  v.  Meisser,  105 
III.638;  Renfrowz/.  Pearce,  68  111.  125 ;  Rainey 
v.  Nance,  54  111.  29;  McNair  v.  Piatt,  46  111. 
211;  Granger  v.  McGilvra,  24  111.  152;  Marine 
Co.  v.  Carver,  42  111.  66;  Casey  v.  Carver,  42 
III.  225;  Brewster  v.  Mott,  5  111.  378;  Harts  v. 
Bytne,  31  111.  App.  260. 

Iowa.  — Janney  v.  Springer,  78  Iowa  617,  16 
Am.  St.  Rep.  460;  Thomas  v.  Stetson,  62  Iowa 
537,  49  Am.  Rep.  148;  Fletcher  v.  Anderson, 
11  Iowa  228:  Newell  v.  Martin,  81  Iowa  238; 
Brewster  v.  Reel,  74  Iowa  506. 

Kentticky. — Jackson  v.  Holloway,  14  B. 
Mon.  (Ky.)  108;  Bourne  v.  Wooldridge,  io  B. 
Mon.  (Ky.)  492;  Daniel  v.  Daniel,  9  B.  Mon. 
(Ky.)  195;  Black  v.  Bush,  7  B.  Mon.  (Ky.)  210; 
Jones  v.  Lusk,  2  Met.  (Ky.)  356;  Slate  Bank  v. 
Herndon,  1  Bush  (Ky.)  359,  89  Am.  Dec.  630. 

Maine. — Johnson  v.  Hersey,  70  Me.  74,  35 
Am.  Rep.  303. 

Massachusetts.  —  Fall  River  Union  Bank  v. 
Slurtevant,  12  Cush.  (Mass.)  372. 

Michigan.  —  Kingsbury  v.  Tharp,  61  Mich. 
216;  Roberts  v.  Pepple,  55  Mich.  367;  Chase 
v.  Buhl  Iron  Works,  55  Mich.  139. 

Minnesota.  —  Farwell  v.  St.  Paul  Trust  Co., 
45  Minn.  495,  22  Am.  St.  Rep.  742. 

Mississippi.  —  Stegall  v.  Coney,  49  Miss.  761 ; 
Buck  v.  Mosley,  24  Miss.  170;  Minor  v.  Gaw, 
11  Smed.  &  M.  (Miss.)  322. 

Missouri.  —  Forney  v.  Adams,  74  Mo.  138; 
Hilliker  v.  Francisco,  65  Mo.  598;  Price  v. 
Hunt,  59  Mo.  258;  Ackley  v.  Staehlin,  56  Mo. 
558;  Flanagan  v.  Alexander,  50  Mo.  50; 
Croughton  v.  Forrest,  17  Mo.  131 ;  Rock  Island 
Implement  Co.  v.  Sloan,  83  Mo.  App.  438; 
Noble  v.  Miley,  20  Mo.  App.  360;  Banking 
House  v.  Harvey,  12  Mo.  App.  5S8. 

Nebraska.  —  Columbia  Nat.  Bank  v.  Rice, 
4S  Neb.  428. 

New  Jersey.  —  Mecutchen  v.  Kennady,  27  N. 
J.  L.  230. 

New  York.  —  Geery  v.  Cockroft,  33  N.  Y. 
Super.  Ct.  146;  WTard  v.  Higgins,  (S::pm.  Ct. 
Gen.  T.)  9  N.  Y.  St.  Rep.  641;  Dob  v.  Halsey. 
16  Johns.  (N.  Y.)  34,  8  Am.  Dec.  293;  Wade  v. 
Rusher,  4  Bosw.  (N.  Y.)  537. 

North  Carolina.  —  Grist  v.  Hodges,  3  Dev. 
L.  (14  N.  Car.)  19S  ;  Weed  v.  Richatdson,  2  Dev. 
&  B.  L.  (19  N.  Car.)  535;  Norment  v.  Johnston. 
10  Ired.  L.  (32  N.  Car.)  89;  Wells  v.  Mitchell, 
1  Ired.  L.  (23  N.  Car.)  484,  35  Am.  Dec.  757; 
Hartness  v.  Wallace,  106  N.  Car.  427;  Evans 
v.  Howell,  84  N.  Car.  460. 

Ohio.  —  Corwin  7.  Suvdam,  24  Ohio  St.  209; 
Thomas  v.  Pennrich,  28  Ohio  St.  55. 
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value,  the  property  so  transferred  may  be  recovered  for  the  benefit  of  the 
firm  1  or  by  an  assignee  of  the  firm.2  But  funds  thus  applied  cannot  be 
recovered  to  satisfy  the  demands  of  other  partners  against  the  firm  where  so 
applied  with  their  consent,  express  or  implied.3  Nor,  it  has  been  held,  can 
they  be  recovered  for  the  use  of  the  firm  creditors  unless  the  firm  is  insolvent 
and  such  funds  are  necessary  for  the  payment  of  partnership  debts.4 

/.  Basis  for  Priority  of  Firm  Creditors.  — Another  consequence  of 
the  existence  of  the  partner's  lien  is  the  priority  of  firm  creditors  over  sepa- 
rate creditors  in  the  distribution  of  the  firm  property.5 

g.  How  Enforced.  —  A  partner's  lien  being,  as  has  been  seen,  simply 
an  equitable  right,  can  be  enforced  only  in  equity  and  is  not  recognized  at  law.6 

IX.  Rights  and  Liabilities  of  Partners  as  to  Third  Persons  —  1.  Power 
of  Partner  to  Bind  Firm — a.  Actual  Authority  —  (i)  In  General — Liability 
of  Partners  Based  on  Principles  of  Agency.  —  As  elsewhere  shown,  the  liability  of 


Pennsylvania.  —  Leonard  v.  Winslow,  2 
Grant  Cas.  (Pa.)  139;  Todd  v.  Lorah,  75  Pa. 
St.  155;  McKinney  v.  Brights,  16  Pa.  St.  399, 
55  Am.  Dec.  512;  Purdy  v.  Powers,  6  Pa.  Si. 
492;  Porter  v.  Miller,  32  Leg.  Int.  (Pa.)  283; 
Kuiz  v.  Naugle,  7  Pa.  Super.  Ct.  179. 

Tennessee. — Jones's  ",Case,  I  Overt.  (Tenn.) 
455- 

Texas.  — Goode  v.  McCartney,  10  Tex.  193; 
Young  v.  Read,  25  Tex.  Supp.  113;  Powell  v. 
Messer.  18  Tex.  401;  Daugherly  v.  Haynes, 
(Tex.  Civ.  App.  1894)  28  S.  VV.  Rep.  692;  Wm. 
VV.  Kendall  Boot,  etc.,  Co.  v.  Johnston,  (Tex. 
Civ.  App.  1893)  24  S.  VV.  Rep.  583;  Seaton  v. 
Brooking,  1  Tex.  App.  Civ.  Cas.,  §  1044. 

Vermont.  —  Hubbard  v.  Moore,  67  Vt.  532. 

Virginia.  —  Binns  v.  Waddill,  32  Gratt. 
(Va.)  588. 

Wisconsin.  —  Cotzhausen  v.  Judd,  43  Wis. 
213,  28  Am.  Rep.  539;  Viles  v.  Bangs,  36  Wis. 
I3r;  Sauntry  v.  Dunlap,  12  Wis.  364. 

One  Partner  May  Not  Pledge  Firm  Property  to 
Secure  an  Individual  Debt  beyond  his  interest  in 
such  properly.  Clafiin  ...  Bennett,  51  Fed. 
Rep.  693,  affirmed  sub  nom.  Blair  v.  Harrison, 
(C.  C.  A.)  57  Fed.  Rep.  257;  Porter  v.  Miller, 
32  Leg.  Int.  (Pa.)  283. 

Setting  Off  Individual  Indebtedness.  —  Where 
a  partner  who  is  individually  indebted  to  a 
debtor  of  the  firm,  without  the  knowledge  of 
such  debtor  or  of  the  other  partner  sets  oft  his 
individual  indebtedness  against  that  to  the 
firm  by  marking  the  latter  paid  on  the  firm's 
books,  such  act  is  merely  an  orfer  of  settlement 
to  the  debtor,  which  is  rendered  ineffectual  by 
the  other  partner's  repudiating  it.  Withering- 
ton  v.  Huntsman,  64  Ark.  551. 

A  Debt  Due  by  a  Partner  in  a  Solvent  Firm  May 
Be  Credited  on  a  Debt  by  His  Creditor  to  the  Firm, 
when  such  member's  debt  is  less  than  his  in- 
terest in  the  firm.  Sanders  v.  Bush,  (Tex.  Civ. 
App.  1897)  39  S.  W.  Rep.  203. 

1.  Recovery  of  Property  Applied  by  Partner  to 
Private  Use.  —  See  the  cases  cited  in  the  next 
preceding  note. 

Party  Accepting  Chargeable  Per  Se  with  Notice. 
—  In  Harts  v.  Byrne,  31  111.  App.  260,  it  was 
held  that  where  partnership  funds  are  accepted 
by  the  creditor  of  an  individual  partner  in 
payment  of  the  latter's  debt,  such  creditor  is 
per  se  chargeable  with  notice  of  the  misappli- 
cation of  such  funds,  and  it  devolves  upon 
him  to  repel  the  presumption  against  him 
of  fraud,  collusion,  or  negligence.    And  see 


Duryea  v.  Burt,  28  Cal.  569;  Ross  v.  Hender- 
son, 77  N.  Car.  170;  Corwin  v.  Suydam,  24 
Ohio  St.  209. 

Cannot  Be  Followed  in  Hands  of  Bona  Fide  Pur- 
chaser.—  If  a  partner  purchases  property  with 
the  partnership  effects,  and  sells  such  properly 
to  a  bona  fide  purchaser  without  notice,  the 
other  partners  cannot  follow  the  property  in 
the  hands  of  such  purchaser.  Chipley  v. 
Keaton,  65  N.  Car.  534. 

According  to  Moriarty  v.  Bailey,  46  Conn. 
594,  it  seems  that  partnership  funds  applied 
by  one  partner  to  the  payment  of  his  indi- 
vidual debts  may  be  recovered  by  the  firm 
from  the  creditor  thus  paid,  although  he  had 
no  notice  that  the  funds  belonged  to  the  part- 
nership, except  where  such  creditor,  in  conse- 
quence of  such  payment,  gave  up  a  security 
which  he  cannot  regain. 

2.  Action  by  Assignee  of  Firm.  —  Thomas  v. 
Pennrich,  28  Ohio  St.  55. 

Indorsee  of  Firm  Note  Liable  in  Action  by  As- 
signee of  Firm. —  Hartness  v.  Wallace,  106  N. 
Or.  427. 

3.  No  Recovery  Where  Property  Applied  with 
Consent  of  Copartners. — Davies  v.  Atkinson, 
124  111.  474,  7  Am.  St.  Rep.  373;  Lassiter  v. 
Stainback,  119  N.  Car.  103;  Carter  v.  Beaman, 
6  Jones  L.  (51  N.  Car.)  44.  And  see  infra,  this 
title.  Rights  and  Liabilities  of  Partners  as  to 
Third  Persons  —  A pplication  of  A ssets  to  Liabili- 
ties —  Application  by  Partners. 

Consent  Will  Not  Prevent  Recovery  of  Other 
Partner's  Interest.  —  The  fact  that  one  partner 
applies  property  of  the  firm  to  the  satisfaction  of 
his  individual  debts  with  the  assent  of  the  other 
partner  does  not  defeat  the  right  of  the  latter 
to  recover  from  the  former  his  interest  in  the 
properly  thus  appropriated.  Currie.  v.  Batts, 
62  Iowa  527. 

Ratification  Bar  to  Recovery.  —  Carter  v.  Bea- 
man, 6  Jones  L.  (51  N.  Car.)  44.  See  also 
Per-ry  v.  Butt,  14  Ga.  699;  Evans  v.  Howell, 
84  N.  Car.  460. 

4.  Not  Recoverable  Unless  Firm  Insolvent  and 
Funds  Necessary  for  Firm  Debts.  —  Davies  v. 
Atkinson,  124  111.  474,  7  Am.  St.  Rep.  373. 

5.  As  Basis  of  Firm  Creditor's  Priority.  —  See 
infra,  this  title,  Rights  and  Liabilities  of  Part- 
ners as  to  Third  Persons,  subdiv.  8.  b.  (1)  (a) 
Priority  of  Firm  Creditors;  8.  b.  (2)  (b)  Priori- 
ties in  Firm  Property. 

6.  Enforceable  Only  in  Equity.  —  McCauley  v. 
Fulton,  44  Cal.  362. 
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paitners,  as  such,  depends  upon  the  principles  of  agency.1  The  basis  of  the 
liability  of  the  members  of  a  firm  is  the  fact  that  they  are  principals  in  any 
and  every  transaction,  not  that  they  are  credited  or  held  out  as  partners.2 

Any  Act  Within  Actual  Scope  Binding.  —  Any  act  done  by  a  partner  within  the 
actual  scope  of  the  agency  conferred  upon  him  is,  of  course,  binding  upon 
all  the  partners  as  a  firm.3 

And  a  Subsequent  Ratification  of  an  act  is  equivalent  to  an  antecedent  authority.4 


1 .  Liability  of  Partners  as  Such  Dependent  upon 
Principles  of  Agency.  —  See  supra,  this  title, 
What  Constitutes  Partnership,  subdiv.  2.  d.  (2) 
Mutual  Agency;  and  infra,  this  section,  Lia- 
bility of  Firm  on  Contracts  Made  by  One  Partner 

—  Agency  for  Firm.  See  also  Pooley  7.  Driver, 
5  Ch.  D.  476;  Cox  v.  Hickman,  8  H.  L.  Cas.  268. 

2.  Partners  Are  Principals  in  Every  Transac- 
tion. —  VVehrman  v.  McFarlan,  9  Ohio  Dec. 
400;  Brooke  v.  Washington,  8  Gralt.  (Va.)  248, 
56  Am.  Dec.  142. 

Dormant  Partners  when  discovered  are  made 
liable  on  this  principle.  Brooke  v.  Washing- 
ton, 8  Gratt.  (Va.)  248,  56  Am.  Dec.  142. 

Credit  Presumed  to  Be  Given  to  Every  Actual 
Member.  —  fcJlmira  Iron,  etc.,  Rolling  Mill  Co. 
v.  Harris,  124  N.  Y.  280. 

3.  Acts  Within  Actual  Scope  of  Agency  Binding. 

—  Higgins  v.  Armstrong,  9  Colo.  38;  Wilev  v. 
Stetvart,  23  111.  App.  236;  Warren  v.  French,  6 
Allen  (Mass.)  317;  Hoskinson  v.  Eliot,  62  Pa. 
St.  393. 

4.  Subsequent  Ratification  Equivalent  to  Ante- 
cedent Authority — United  States.  —  McGahan 
v.  National  Bank,  156  U.  S.  218;  U.  S.  r.  Bax- 
ter, 46  Fed.  Rep.  350;  U.  S.  v.  Turner,  2  Bond 
(U.  S.)  379,  28  Fed.  Cas.  No.  16,547;  In  re 
Norris,  2  Hask.  (U.  S.)  19,  18  Fed.  Cas.  No. 
10,302;  Hawkins  v.  Hastings  Bank,  1  Dill.  (U. 
S.)  462,  11  Fed.  Cas.  No.  6,244. 

Alabama.  —  Heroert  v.  Hanrick,  16  Ala.  581; 
Gunter  v.  Williams,  40  Ala.  561;  McNeill  v. 
Reynolds,  9  Ala.  313. 

California.  —  Pacific  Mut.  L.  Ins.  Co.  v. 
Fisher,  109  Cal.  566. 

Florida.  —  Tischler  v.  Kurtz,  35  Fla.  323. 

Georgia. — Sibley  v.  American  Exch.  Nat. 
Bank,  97  Ga.  126;  McGhees  v.  McCutchen,  82 
Ga.  788;  Sparks  v.  Flannery,  104  Ga.  323; 
Silas  v.  Adams,  92  Ga.  350. 

Illinois .  —  Easter  v.  Farmers'  Nat.  Bank,  57 
111.  215;  Marine  Co.  v.  Carver,  42  111.  66; 
Casey  v.  Carver,  42  111.  225;  Trumbull  v. 
Union  Trust  Co.,  33  111.  App.  319;  Wilcox  v. 
Dodge,  12  III.  App.  517. 

Iowa.  —  Haynes  v.  Seachrest,  13  Iowa  455; 
Buetiner  v.  Steinbrecher,  91  Iowa  588. 

Kansas.  — Corbett  v.  Cannon,  57  Kan.  127. 

Kentucky  —  Saufley  v.  Howard,  7  Dana 
(Ky.1  368;  Wagnon  v.  Clay,  I  A.  K.  Marsh. 
(Ky.)  257;  O'Connor  v.  Sherley,  (Ky.  1899)  52 
S.  W.  Rep.  1056. 

Louisiana.  —  Stewart  v.  Caldwell,  9  La.  Ann. 
419;  Lee  v.  Ferguson,  5  La.  Ann.  532;  Thomas 
v.  Scott,  3  Rob.  (La.)  256;  Weld  v.  Peters,  1 
La.  Ann.  432. 

Maine.  —  Waite  v.  Foster,  33  Me.  424;  Dud- 
ley v  Littlefield,  21  Me.  418. 

Massachusetts.  —  Hewes  v.  Parkman,  20  Pick. 
(M  ass.)  90;  Marsh  v.  Gold,  2  Pick.  (Mass.)  285; 
Wheeler  v.  Rice,  8  Cush.  (Mass.)  205;  Swan  v. 
Stedman,  4  Met.  (Mass.)  548;  Burkhardt  v. 
Yates,  161  Mass.  591. 


Michigan.  —  Koch  v.  Endriss,  97  Mich.  444; 
Coller  v.  Porter,  88  Mich.  549;  Towle  v.  Dun- 
ham, 84  Mich.  268;  Davis  v.  Berger,  54  Mich. 
652;  Lyell  v.  Sanbourn,  2  Mich.  109;  Holmes 
v.  Kortlander,  64  Mich.  591. 

Minnesota.  — Sterling  v.  Bock,  40  Minn.  11; 
Irvine  v.  Myers,  4  Minn.  229;  Van  Dyke  v. 
Seelye,  49  Minn.  557. 

Mississippi.  —  Davis  v.  Richardson,  45  Miss. 
500,  7  Am.  Rep.  732;  Langan  v.  Hewelt,  13 
Smed.  &  M.  (Miss.)  122. 

Montana.  —  Meadovvcraft  v.  Walsh,  15  Mont. 
544- 

Nebraska. — Columbus  State  Bank  r.  Dole, 
56  Neb.  508 

New  Hampshire.  —  Greeley  v.  Wyeth,  10  N. 
H.  15;  Gurler  v.  Wood,  16  N.  H.  539;  Dow  v. 
Moore,  47  N.  H.  419. 

New  York.  —  Rumsey  v.  Briggs,  139  N.  Y. 
323;  Commercial  Bank  v.  Warren,  15  N.  Y. 
577;  Hardin  v.  Dolge,  46  N.  Y.  App.  Div.  416: 
G.  H.  Haulenbeck  Advertising  Agency  v.  No- 
vember, (N.  Y.  City  Ct.  Gen.  T.)  27  Misc.  (N. 
Y.)  836 ;  Baldwin's  Bank  v.  Morris,  (Supm.  Ct. 
Gen.  T.)  17  N.  Y.  Supp.  286;  Bate  v.  McDowell, 
49  N.  Y.  Super.  Ct.  106;  Galway  v.  Nordlinger, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  649. 

Ohio.  — McGregor  v.  Ellis,  2  Disney  (Ohio) 
286;  McNaughten  v.  Partridge,  11  Ohio  223,  38 
Am.  Dec.  731. 

Pennsylvania.  —  Miller  v.  Royal  Flint  Glass 
Works,  172  Pa.  St.  70;  Enterprise  Oil,  etc., 
Co.  v.  National  Transit  Co.,  172  Pa.  St.  421; 
Leonard  ;•.  Smith,  162  Pa.  St.  284;  Kramer  v. 
Dinsmore,  152  Pa.  St.  264;  Sutton  v.  Irwine, 
12  S.  &  R.  (Pa.)  13;  Filbert  v.  Bickel,  7  W.  N. 
C.  (Pa.)  217;  Hamill  v.  Purvis,  2  P.  &  W.  (Pa.) 
177. 

Rhode  Island.  —  Murray  v.  Ayer,  16  R.  I.  665. 
South  Carolina.  —  Hull  v.  Young,  30  S.  Car. 
121;  Salinas  o.  Bennett,  33  S.  Car.  285. 

Tennessee.  —  McElroy  z:  Melear.  7  Coldw. 
(Tenn.)  140;  Bankhead  v.  Alloway,  6  Coldw. 
(Tenn.)  56;  Hatton  v.  Stewart,  2  Lea  (Tenn.) 
233;  Ferguson  <•.  Shepherd,  1  Sneed  (Tenn.) 
254;  State  Bank  v.  Saffarrans,  3  Humph. 
(Tenn.)  597;  Crosthwait  v.  Ross,  1  Humph. 
(Tenn.)  23,  34  Am.  Dec.  613:  Metcalf  v.  Den- 
son,  4  Baxt.  (Tenn.)  565;  Blair  v.  Johnston,  1 
Head  (Tenn.)  13. 

Texas.  —  Spencer  v.  Jones,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  665. 

Utah.  —  Guthiel  v.  Gilmer,  (Utah  1901)  63 
Pac.  Rep.  817. 

Vermont.  —  Lynch  v.  Flint,  56  Vt.  46. 
Washington.  —  Richards   v.    Jefferson,  20 
Wash.  166. 

Wisconsin.  —  Waterman  v.  Dutton,  6  Wis. 
265;  Rock  v.  Collins,  99  Wis.  630,  67  Am.  St. 
Rep.  8S5;  Wipperman  r.  Stacy,  80  Wis.  345; 
Richardson  v.  Ames,  79  Wis.  237. 

And  see  generally  the  title  Agency,  vol.  1, 
p.  11S1  et  set/.,  especially  p.  1212. 
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Express  or  Implied.  —  Such  ratification  may  be  either  express  or  implied.1 
The  mere  fact,  however,  that  a  member  of  a  firm  remains  silent  upon  knowl- 
edge of  a  copartner's  unauthorized  act  or  fails  at  once  to  repudiate  such  act 
will  not,  it  would  seem,  amount  per  se  to  a  ratification.  He  is  not  in  law 
bound  to  deny  liability  before  an  attempt  to  enforce  it  has  been  made.2 

(2)  Regulated  by  Agreement.  —  The  actual  authority  of  a  partner  to  bind 
his  copartners  depends  upon  the  agreement  between  them.  By  express  con- 
tract they  may  confer  or  withhold  whatever  they  may  see  fit,  as  in  the  case 
of  any  other  principal  and  agent.3 

(3)  Presumption  in  Absence  of  Agreement  —  (a)  Authority  Presumed  as  to  All  Acts 
Necessary  to  Carry  On  Business.  —  In  the  absence  of  any  express  contract  provision 
on  the  subject,  it  will  be  presumed  that  a  partner  was  intended  to  have 
authority  to  bind  the  firm  by  all  acts  necessary  for  carrying  on  the  business  in 
the  usual  way ;  and  a  partner  has  actual  and  rightful  authority  to  that  extent.4 


Ratification  for  Firm  May  Be  Made  by  One 
Member.  —  U.  S.  v.  Turner,  2  Bond  (U.  S.)  379, 
28  Fed.  Cas.  No.  16,547. 

A  Letter  Addressed  to  a  Single  Member  of  a 
Firm,  which,  when  read  in  the  light  of  ai  tendant 
circumstances,  appears  to  have  been  intended 
to  authorize  an  act  of  the  firm,  will  be  sufficient 
to  confer  authority  upon  the  firm.  Barney  v. 
Worthington,  37  N.  Y.  112,  4  Abb.  Pr.  N.  S. 
(N.  Y  )  205. 

1,  Ratification  May  Be  Express  or  Implied  — 
Alabama.  —  Ellis  v.  Allen,  80  Ala.  515. 

Georgia.  —  Silas  v.  Adams,  92  Ga.  350. 

Illinois.  —  Wilcox  v.  Dodge,  12  111.  App.  517. 

Louisiana.  —  Stewart  v.  Caldwell,  9  La.  Ann. 
419. 

Massachusetts.  —  Woodward  v.  Winship,  12 
Pick.  (Mass.)  430.  See  also  Wheeler  r.  Rice, 
8  Cush.  (Mass.)  205. 

Michigan.  —  Holmes  v.  Kortlander,  64  Mich. 

591-  . 

A  ew  York.  —  Hardin  z.  Dolge,  46  N.  Y.  App. 
Div.  416. 

Pennsylvania.  —  Hodenpuhl  v.  Hines,  160 
Pa.  St.  466. 

Tennessee.  —  Halton  v.  Stewart,  2  Lea 
(Tenn.)  233;  Ferguson  v.  Shepherd,  1 
Sneed  (Tenn.)  256;  Evans  v.  Buckner,  1 
Heisk.  (Tenn.)  294. 

Vermont.  —  Flint  v.  Eureka  Marble  Co.,  53 
Vt.  669;  Waller  v.  Keyes,  6  Vt.  257;  Lynch  v. 
Flint,  56  Vt.  46. 

Ratification  Implied  from  Common  Course  of 
Business.  —  Ft.  Dodge  First  Nat.  Bank  v. 
Breese,  39  Iowa  640. 

Knowledge  Essential  to  Ratification.  —  Sargent 
v.  Henderson,  79  Ga.  268.  And  see  Tootle  v. 
Rice.  53  Kan.  576. 

Ratification  Is  a  Question  for  the  Jury,  and  is 
to  be  determined  by  a  consideration  of  all  the 
circumstances.  Ellis  v.  Allen.  80  Ala.  515; 
Galway  v.  Nordlinger,  (Supm.  Ct.  Gen.  T.)  4 
N.  Y.  Supp.  649.  And  see  Towle  v.  Dunham, 
84  Mich.  268;  Monongahela  Valley  Bank  ;■. 
Weston,  159  N.  Y.  201;  McElroy  v.  Melear,  7 
Cold w.  (Tenn.)  140;  Ferguson  v.  Shepherd,  1 
Sneed  (Tenn.)  254. 

Insufficient  Evidence  of  Ratification.  —  Cody 
v.  Gainesville  First  Nat.  Bank,  103  Ga.  789; 
Elliott  v  Dudley,  19  Barb.  (N.  Y.)  326;  Bur- 
leigh v.  Parton.  21  Tex.  585. 

Promise  to  Pay  Individual  Debt  of  Partner  — 
Statute  of  Frauds.  —  A  subsequent  veibal  prom- 
ise to  pay  a  note  given  by  one  partner  outsi  Je 


of  the  partnership  business  is  void  under  the 
statute  of  frauds;  a  subsequent  promise,  to  be 
binding,  must  be  in  writing,  and  it,  not  the 
original  note,  should  be  declared  on.  Wagnon 
v.  Clay,  1  A.  K.  Marsh.  (Ky.)  257. 

2.  Silence  Not  Per  Se  Ratification. —  Van  Dyke 
v.  Seelye,  49  Minn.  557;  Ferguson  v.  Shepherd, 
1  Sneed  (Tenn.)  254.  And  see  Reubin  v. 
Cohen,  48  Cal.  545;  Marsh  v.  Thompson  Nat. 
Bank,  2  111.  App.  217;  Parsons  v.  Ponting,  46 
111.  App.  101. 

Power  Presumed  After  Lapse  of  Time.  —  Alter 
a  lapse  of  more  than  thirty  years,  power  of  a 
partner  purporting  to  act  for  the  firm  in  con- 
veying firm  lands  upon  consideration  will  be 
presumed.  Frost  v.  Wolf,  77  Tex.  455,  19  Am. 
St.  Rep.  761. 

A  Delay  of  About  Nineteen  Months  was  taken 
as  amounting  to  a  ratification  in  Davies  v.  At- 
kinson, 25  111.  App.  260. 

3.  Actual  Authority  Dependent  on  Agreement. 
—  McCrary  v.  Slaughter,  58  Ala.  230;  Morse 
v.  Richmond,  6  111.  App.  166;  Wintermute  v. 
Torrent,  83  Mich.  555;  Prince  v.  Crawford,  50 
Miss.  344;  Davis  v.  Richardson,  45  Miss.  499. 
7  Am.  Rep.  732;  King  v.  Levy,  (Miss.  1892)  13 
So.  Rep.  282;  Cargill  v.  Corty,  15  Mo.  425; 
Corning  v.  Abbott,  54  N.  H.  469;  Kramer  v. 
Dinsmore,  152  Pa.  St.  264;  Richie  v.  Levy,  69 
Tex.  133. 

4.  Presumption  of  Authority  —  England.  — 
Roberts  v.  Eberhardt,  Kay  148,  23  L.  J.  Ch. 
201. 

Delaware.  —  Ellison  v.  Stuart,  2  Penn.  (Del.) 
179. 

Florida.  —  Chandler  v.  Sherman,  16  Fla.  99. 
Indiana.  —  Todd  v.  Jackson,  75    Ind.  272; 
Chappie  v.  Davis,  10  Ind.  App.  404. 

Iowa.  —  Boardtnan  v.  Adams,  5  Iowa  224; 
Western  Stage  Co.  v.  Walker,  2  Iowa  504,  65 
Am.  Dec.  789;  Pipestone  First  Nat.  Bank  v. 
Rowley,  92  Iowa  530;  Baxter  v.  Rollins,  90 
Iowa  217,  48  Am.  St.  Rep.  432. 

Kansas.  —  Lemon  v.  Fox,  21  Kan.  152. 
Kentucky.  —  Warder   v.    Newdigate,   11  B. 
Mon.  (Ky.)  177;  Breckinridge  v.  Shrieve,  4 
Dana  (Ky.)  376;  Rouse  v.  Hughes,  I  Ky.  L. 
Rep.  320. 

Louisiana.  —  White  v.  Kearney,  2  La.  Ann. 
°39- 

Maine.  —  Knowlton  v.  Reed,  38  Me.  246. 
Maryland.  —  Harris  v.  Baltimore,  73  Md.  22, 
25  Am.  St.  Rep.  565. 

Massachusetts.  — Van  Deusen  v.  Blum,  18 
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Each  Partner  Is  the  Agent  of  the  Partnership  as  to  all  Contracts  and  transactions 
within  the  scope  of  the  partnership  as  tested  by  the  nature  of  the  particular 
business  and  its  ordinary  usages.1 

A  Partnership  Formed  for  a  Particular  Purpose  is  in  itself  a  grant  of  authority  to  the 
acting  members  of  the  company  to  transact  its  business  in  the  usual  way.3 
If  the  members  of  the  firm,  having  embarked  in  a  particular  business  to  which 
alone  their  partnership  contracts  extend,  by  mutual  agreement  enlarge  their 


Pick.  (Mass.)  229,  29  Am.  Dec.  582;  Warren  v. 
French,  6  A.len  (Mass.)  317. 

Michigan.  —  Cameron  v.  Blackman,  39  Mich. 
108;  Burgan  v.  Lyell,  2  Mich.  102,  55  Am.  Dec. 
53;  Kirby  v.  Ingersoll,  Harr.  (Mich.)  172. 

Minnesota.  —  Milwaukee  Harvester  Co.  v. 
Finnegan,  43  Minn.  183;  Irvine  v.  Myers,  4 
Minn.  229;  Selden  v.  Bank  of  Commerce,  3 
Minn.  166. 

Mississippi.  —  Lea  v.  Guice,  13  Smed.  &  M. 
(Miss.)  656;  Schmidlapp  v.  Currie,  55  Miss. 
597,  30  Am.  Rep.  530;  Prince  v.  Crawford,  50 
Miss.  344;  Stegall  v.  Coney,  49  Miss.  761; 
Vaiden  v.  Hawkins,  (Miss.  1889)  6  So.  Rep. 
227. 

Missouri.  —  Flanagan  v.  Alexander,  50  Mo. 
50;  Winn  v.  Hillyer,  43  Mo.  App.  139. 

Nebraska.  —  Mace  v.  Healh,  30  Neb.  620. 

New  Hampshire.  —  Wills  v.  Cutler,  61  N.  H. 
405;  Wilson  v.  Elliott,  57  N.  H.  316. 

New  York.  — Walden  v.  Sherburne,  15  Johns. 
(N.  Y.)  409. 

Pennsylvania.  —  Sutton  v.  Irwine,  12  S.  &  R. 
(Pa.)  13;  Hamill  v.  Purvis.  2  P.  &  W.  (Pa.) 
177;  Canfield  v.  Johnson,  144  Pa.  St.  61;  Ed- 
wards v.  Tracy,  62  Pa.  St.  374. 

Rhode  Island.  —  Sweet  v.  Wood,  18  R.  I.  386. 

Wisconsin.  —  Smith  v.  Sloan,  37  Wis.  285,  19 
Am.  Rep.  757;  Morse  v.  Hagenah,  68  Wis.  603. 

By  the  Georgia  Statute  (now  2  Code  1895, 
^  2643),  ev«ry  partner  has  power  to  bind  the 
partnership  in  matters  connected  with  its  busi- 
ness.   Selman  v.  Brown,  78  Ga.  332. 

Principle  Not  Applicable  to  Commercial  Partner- 
ships Alone.  —  Hoskinson  v.  Eliot,  62  Pa.  St. 
393.  See  also  Davis  v.  Wiley,  3  Ky.  L.  Rep. 
315- 

Partnerships  Between  Attorneys  are  subject  to 
the  incidents  of  mercantile  partnerships;  and 
one  partner  is  liable  upon  the  contracts  made 
by  the  other  within  the  scope  of  the  partner- 
ship business,  and  for  his  negligence  in  respect 
to  a  partnership  contract,  and  a  right  of  action 
against  the  firm  survives  against  the  survivor 
alone.  Smith  v.  Hill,  13  Ark.  173;  Livingston 
v.  Cox,  6  Pa.  St.  360.  See  further  the  title 
Attorney  and  Client,  vol.  3,  pp.  473,  474. 

The  Powers  of  Members  of  Mining  Partnerships 
are  limited  to  the  performance  of  such  acts  as 
are  necessary  or  usual.  Charles  v.  Eshleman, 
5  Colo.  107. 

Money  Borrowed  by  Partner  in  Course  of  Busi- 
ness.—  Where  a  partner  has  power  to  borrow 
money  upon  the  firm  credit,  the  firm  is  liable 
to  the  lender  although  the  partner  misapplies 
the  money,  the  lender  having  no  notice  that 
the  partner  so  intends.  Darlington  v.  Garrett, 
14  111.  App.  238. 

Power  to  Convey  Property  Within  Scope  of  Part- 
nership. —  Stokes  v.  Stevens,  40  Cal.  391. 

1.  Each  Partner  Agent  of  Firm  as  to  All  Matters 
Within  Scope  of  Firm  Business  —  Alabama.  — 
Alabama  Fertilizer  Co.  v.  Reynolds,  79  Ala. 


497.  See  also  Crosswell  v.  Lehman,  54  Ala. 
363,  25  Am.  Rep.  684. 

Georgia.  —  Brewster  v.  Hardeman,  Dudley 
(Ga.)  138;  Sargent  r.  Henderson,  79  Ga.  268. 

Illinois.  —  Wiley  v.  Stewart,  23  111.  App.  236; 
Vennum  v.  Davis,  35  111.  568;  Raymond  v. 
Vaughn,  128  111.  256,  15  Am.  St.  Rep.  112. 
Indiana.  —  Hoffman  v.  Toll,  2  Ind.  App.  287. 
Kansas.  —  Deitz  v.  Regnier,  27  Kan.  94. 
Kentucky.  —  Ferguson  v.  Sims,  3  Ky.  L.  Rep. 
684;  Davis  r.  Wiley,  3  Ky.  L.  Rep.  315. 

Massachusetts.  —  Kennebec  Co.  v.  Augusta 
Ins.,  etc.,  Co.,  6  Gray  (Mass.)  204. 

Michigan.  —  Rolfe  v.  Dudley,  58  Mich.  208; 
Harvey  v.  McAdams,  32  Mich.  472;  Moran  v. 
Palmer,  13  Mich.  367;  Burgan  v.  Lyell,  2  Mich. 
102,  55  Am.  Dec.  53. 

Mississippi.  —  Prince  v.  Crawford,  50  Miss. 
344;  Davis  v.  Richardson,  45  Miss.  499,  7  Am. 
Rep.  732;  Faler     Jordan,  44  Miss.  283. 

New  Hampshire.  —  National  State  Capital 
Bank  v.  Noyes,  62  N.  H.  35;  Tucker  v.  Peas- 
lee,  36  N.  H.  168. 

New  York.  —  Union  Nat.  Bank  v.  Underhill, 
102  N.  Y.  336,  affirming  ig  N.  Y.  Wkly.  Dig. 
404;  Chester  v.  Dickerson,  54  N.  Y.  1,  13  Am. 
Rep.  550. 

Pennsylvania.  —  Edwards  v.  Tracy,  62  Pa. 
St.  374;  Yeager  v.  Wallace.  57  Pa.  St.  365; 
Loudon  Sav.  Fund  Soc.  v.  Hagerstown  Sav. 
Bank,  36  Pa.  St.  498,  78  Am.  Dec.  390; 
Mitchell  v.  Beatty,  1  Phila.  (Pa.)  133,  8  Leg. 
Int.  (Pa.)  3. 

Tennessee.  —  Pooley  t-.  Whitmore,  10  Heisk. 
(Tenn.)  634,  27  Am.  Rep.  733;  Richardson  v. 
Cato,  10  Humph.  (Tenn.)  138. 

Texas.  —  Randall  v.  Merideth,  76  Tex.  669. 
Wisconsin.   —   Rogers    v.    Brightman,  10 
Wis.  55. 

Signing  Name  of  Copartner.  —  The  presump- 
tion upon  the  formation  of  a  partnership  is 
that  until  a  firm  name  is  adopted  each  partner 
is  the  agent  of  the  firm  in  the  transaction  of 
firm  business,  even  to  the  signing  of  the  names 
of  the  several  members.  Kitner  v.  Whitlock, 
8S  III.  513. 

Powers  of  Managing  Partner.  —  Where  by 
agreement  the  management  is  given  to  one  of 
the  partners,  such  partner  has  by  implication, 
nothing  appearing  to  the  contrary,  the  powers 
required  to  perform  the  duties  necessarily 
incident  to  the  business,  according  to  the  ordi- 
nary and  usual  course.  Morse  v.  Richmond, 
97  111.  303.  See  also  Roberts  v.  Eberhardt, 
Kay  148,  23  L.  J.  Ch.  2or. 

2.  Partnership  for  Particular  Purpose. —  Win- 
ship  v.  U.  S.  Bank,  5  Pet.  (U.  S.)  529;  Rolston 
v.  Click,  1  Stew.  (Ala.)  526:  Hoskinson  v.  Eliot, 
62  Pa.  St.  393;  Pooley  v.  Whitmore,  10  Heisk. 
(T  enn.)  6341  27  Am.  Rep.  733.  Randall  v.  Meri- 
deth. 76  Tex.  669.  And  see  Tate  v.  Clements, 
16  Fla.  339,  26  Am.  Rep.  709;  Cargill  v.  Corby, 
15  Mo.  425. 
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sphere  of  business,  the  power  of  each  partner  to  bind  the  firm  by  his  contracts 
is  coextensive  with  the  whole  business  of  the  partnership,  and  the  acts  of  each 
member  are  as  binding  in  the  new  branch  as  in  the  former  regular  and  ordi- 
nary business.1 

Where  the  Partnership  Is  Special,  that  is,  limited  to  a  particular  undertaking  or 
class  of  business,  neither  partner  can  bind  the  others  by  any  engagement  out- 
side of  the  particular  partnership  business,  where  no  acts  of  the  partners  are 
shown  holding  themselves  out  as  general  partners.3 

(b)  As  Controlled  by  Law  of  Place  Where  Partnership  Formed.  —  The  extent  of  the 
powers  of  a  copartnership  or  of  one  of  its  members  to  bind  the  firm,  and  the 
liability  of  the  members,  must  be  determined  by  the  law  of  the  place  where 
the  partnership  was  formed  and  had  its  place  of  business,  although  the  trans- 
action in  question  occurred  in  another  state.3 

(c)  Question  as  to  Scope  of  Authority  for  Jury.  —  Where  the  evidence  is  conflicting, 
the  question  whether  a  certain  act  of  a  partner  was  within  the  scope  of  his 
authority  or  was  consented  to  by  the  other  partners  is  for  the  jury.4 

(d)  Evidence  to  Show  Scope  of  Partnership.  —  For  the  purpose  of  showing  the 
nature  and  scope  of  an  alleged  partnership,  evidence  of  the  common  and  usual 
dealings  of  persons  engaged  in  the  same  business  in  the  same  locality  is 
competent.5 

Course  of  Business.  —  Where  one  of  the  members  of  a  partnership  for  a  particu- 
lar business  does  an  act  on  account  of  the  firm,  prima  facie  not  within  the 
scope  of  his  authority,  evidence  is  admissible  to  show  that  in  the  exercise  of 
good  faith  and  reasonable  discretion  he  was  warranted  in  so  doing  by  the 
course  pursued  by  the  firm  in  the  management  of  its  business,  and  that  the 
other  partners  were  therefore  responsible  for  his  act.6 

(4)  Notice  to  Partner  as  Notice  to  Firm.  —  It  may  be  stated  as  a  general 
rule  resulting  from  the  unity  of  a  partnership  that  notice  to  an  acting  partner 
of  any  matter  relating  to  the  partnership  affairs  will  operate  as  notice  to  the 
firm,7  except  in  the  case  of  a  fraud  upon  the  firm  committed  by  him  or  with 

1.  Powers  Coextensive  with  Enlargement  of  Alabama.  —  New  York,  etc.,  Com  racting  Co. 
Sphere  of  Business.  —  Boardman  v.  AJams,  5  v.  Meyer,  51  Ala.  325 ;  Coster  v.  Thomason,  ig 
Iowa  224.  Ala.  717;  Renfro  v.  Adams.  62  Ala.  302. 

2.  Special  Partnership  Binds  Partners  for  Each  Connecticut.  —  Watson  v.  Wells,  5  Conn.  473. 
Other's  Acts  Within  Such  Business  Alone.  —  Liv-  Georgia.  —  Cunningham  v.  Woodbridge,  76 
ingston  v.  Roosevelt,  4  Johns.  (N.  Y.)  251,  4  Ga.  303. 

Am.  Dec.  273;  Town  v.  Ilendee,  27  Vt.  258.  Illinois.  —  Haywood  v.  Harmon,  17  111.  477; 

3.  Law  of  Place  Where  Partnership  Formed. —  McDonald  v.  Western  Refrigerating  Co.,  35 
Cutler  v.  Thomas,  25  Vt.  73;  Hastings  v.  Hop-  111.  App.  283;  Huthmacher  v.  Lowman,  66  111. 
kinson,  28  Vt.  10S.    See  generally  the   title  App.  448. 

Private  International  Law. post.  Kansas.  —  Barber  v.  Van  Horn,  54  Kan.  33. 

4.  Questions  as  to  Scope  or  Consent  for  Jury. —  Kentucky.  —  Gill v  v.  Singleton,  3  Litt.  (Ky.) 
Dowling  v.  National  E\ch.  Bank,  145  U.S.  251;  Adams  Oil  Co.  v.  Christmas,  101  Ky.  564; 
512,  reversing.  30  Fed.  Rep.  412;  G.  H.  Haulen-  Hays  v.  Citizens'  Sav.  Bank,  101  Ky.  201; 
beck  Advertising  Agencv  v.  November,  (N.  Y.  Sanders  v.  Ruddle,  2  T.  B.  Mon.  (Ky.)  139,  15 
City  Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  836.    And  Am.  Dec.  148. 

see  Todd  v.  Jackson,  75  Ind.  272;  Prince  v.  Louisiana. —  Huck  71.  Haller,  ig  La.  Ann. 

Crawford,  50  Miss.  360.  257;  Wright  v.  Railey,  13  La.  Ann.  536. 

5.  Evidence  of  Usual  Dealings  of  Persons  En-  Maryland.  —  Baugher  v.  Duphorn,  9  Gill 
gaged  in  Same  Business.  —  Smith  v.  Collins,  115  (Md.)  314. 

Mass.  388;  Randall  v.  Merideth,  76  Tex.  669.  Michigan.  —  Howland  v.  Davis,  40  Mich. 

And  see  the  title  Usages  and  Customs.  546;  Hubbardston  Lumber  Co.  v.  Bates,  31 

6.  Evidence  that  Act  Was  Warranted  by  Course  Mich.  158. 

Pursued  in  Managing   Firm  Business.  —  State  Mississippi.  —  Fitch    v.    Stamps,    6  How. 

Bank  *.  Brooking,  2  Litt.  (Ky.)  41 ;  Woodward  (Miss.)  487;  Dabney  v.  Stidger,  4  Smed.  &  M. 

t.  Winship,  12  Pick.  (Mass.)  430;    Midland  (Miss.)  749. 

Nat.  Bank  v.  Schoen,  123  Mo.  650.    And  see  Missouri.  —  St .  Louis  Fourth  Nai.  Bank  v. 

Hymes  v.  Weld,  gi  Ga.  742.  Ahheimer,  91  Mo.  rgo;  King  v.  National  Oil 

7.  Notice  to  Partner  Notice  to  Firm — England.  Co.,  81  Mo.  App.  155. 

—  Williamson  v.  Barbour,  g  Ch.  D.  535;  Lacey  New  Hampshire.  —  Herbert  v.  Odlin,  40  N. 

v.  Hill,  4  Ch.  D.  549.  H.  267. 

United  States.  —  Townsend  v.  Hagar,  (C.  C.  New  York.  —  Holbrook  v.  Wight,  24  Wend 

A.)  72  Fed.  Rep.  949.  (N.  Y.)  169,  35  Am.  Dec.  607;  Woodbury  v. 
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his  consent.1 

(5)  Admissions  and  Representations  by  Partner  —  General  Rule.  —  It  may  also 
be  stated  as  a  general  rule  that  after  the  fact  of  partnership  is  established,2  an 
admission  or  representation  made  by  one  partner  concerning  the  partnership 
affairs,  and  in  the  ordinary  course  of  its  business,  is  evidence  against  the  firm  3 


Sackrider.  (Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N. 

Y.)  402. 

Tennessee.  —  Arnold  v.  Linaweaver,  3  Head 
(Tenn.)  51,  75  Am.  Dec.  757:  Boiling-  v.  Ander- 
son, 4  Baxi.  (Tenn.)  550;  Petty  v.  Hannum,  2 
Humph  (Tenn.)  102,  36  Am.  Dec.  303. 

Vermont.  —  Barney  v.  Currier,  1  D.  Chip. 
(Vt.)  315,  6  Am.  Dec.  739;  Stevens  v.  Good- 
enough,  26  Vt.  676. 

Wisconsin.  —  Tucker  v.  Cole,  54  Wis.  539; 
Hubbard  v.  Galusha,  23  Wis.  398. 

And  see  generally  the  title  Notice,  vol.  21, 
p.  587. 

Firms  with  Common  Member.  —  When  a  bill 
of  exchange  is  drawn  by  one  partnership  on 
another  and  accepted  by  the  latter,  and  the 
two  partnerships  have  a  common  partner, 
notice  of  the  dishonor  of  the  bill  is  not  neces- 
sary to  charge  the  drawers.  New  York,  etc., 
Contracting  Co.  v.  Meyer,  51  Ala.  325.  And 
see  Woodbury  v.  Sackrider,  (Supm.  Ct.  Gen. 
T.)  2  Abb.  Pr.  (N.  Y.)  402. 

Service  of  Process  on  One  Partner  Not  Equiva- 
lent to  Service  on  All.  —  See  Rice  v.  Doniphan, 
4  B  Mon.  (Ky.)  123. 

The  Acknowledgment  of  Service  of  a  Writ, 
Written  by  One  Partner  in  the  Presence  of  the 
Other,  and  with  his  consent,  binds  the  firm. 
Freeman  v.  Carhari,  17  Ga.  348. 

Notice  to  Survivor  as  Notice  to  Representative 
of  Deceased  Partner.  —  Dabney  v.  Stidger,  4 
Smed.  &  M.  (Miss.)  749. 

Service  of  Notice  on  Member  of  Dissolved  Firm. 
—  If  a  firm  indorses  a  note  10  another  firm, 
and  then  dissolves,  noiice  of  dishonor,  at  ma- 
turity, served  in  good  faith  on  one  member  of 
the  dissolved  firm  only,  is  sufficient  to  fix  the 
liability  of  the  firm  as  indorser  although  such 
member  knew  of  such  dissolution  and  was  a 
member  of  the  firm  holding  the  paper.  Riddle 
v.  McBeth,  2  Ohio  Dec.  (Reprint)  606,  4  West. 
L.  Month.  153. 

1.  Fraud  Committed  by  or  with  Consent  of  Part- 
ner Having  Notice.  —  Williamson  v.  Barbour,  q 
Ch.  D.  535;  Lacey  v.  Hill,  4  Ch.  D.  549;  How- 
land  v.  Davis,  40  Mich.  546;  Liddell  v.  Crain, 
53  Tex.  549;  Tucker  v.  Cole,  54  Wis.  539. 

2.  Establishing  Fact  of  Partnership.  —  See 
supra,  this  title,  I.  3.  Evidence  of  Partnership. 

3.  Admissions  and  Representations  as  Evidence 
Against  Firm  —  England.  —  Fergusson  v.  Fyffe, 
8  CI.  &  F.  i2r. 

United  States.  —  Swofford  Bros.  Drv-Goods 
Co.  v.  Mills,  86  Fed.  Rep.  556;  In  re  Many,  17 
Nat.  Bankr.  Reg.  514,  16  Fed.  Cas.  No.  9,054. 

Alabama.  —  Crosswell  v.  Lehman,  54  Ala. 
363,  25  Am.  Rep.  684. 

Arkansas.  — Talbot  v.  Wilkins,  31  Ark.  411. 

California.  —  Dennis  v.  Kolm,  1 3 1  Cal.  91. 

Connecticut.  —  Munson  v.  Wickwire,  21  Conn. 
516. 

Florida.  —  Lanier  v.  Chappell,  2  Fla.  621. 

Georgia.  —  Lewis  v.  Allen.  17  Ga.  300;  Clay- 
ton v.  Thompson,  13  Ga.  206. 

Illinois.  —  Wanner  v.  Winters,  33  111.  App. 
T49. 


Indiana.  — Williams  v.  Lewis,  115  Ind.  45,  7 
Am.  St.  Rep.  403;  Kirk  v.  Hiatt,  2  Ind.  322. 

Iowa.  —  Wiley  v.  Griswold,  41  Iowa  375; 
French  v.  Rowe,  15  Iowa  563. 
Kansas.  —  Bemis  v.  Becker,  1  Kan.  226. 
Kentucky.  —  Boyce  v.  Watson,  3  J.  J.  Marsh. 
(Ky.)  498;  Sneed  v.  Kelly,  3  Dana(Ky.)  538. 

Louisiana.  —  Byrne  v.  Hooper,  2  Rob.  (La.) 
229. 

Maine.  —  Fickett  v.  Swift,  41  Me.  65,  66  Am. 
Dec.  214;  Gilmore  v.  Patterson,  36  Me.  544; 
Phillips  v.  Purington,  15  Me.  425;  Lang  v. 
Fiske,  11  Me.  385. 

Maryland.  —  Doremus  v.  McCormick,  7  Gill 
(Md.)4g;  Folk  v.  Wilson,  21  Md.  538. 

Massachusetts. — Cook  v.  Castner,  9  Cush. 
(Mass.)  266;  Odiorne  v.  Maxcy,  15  Mass.  39. 

Michigan.  —  Burgan  v.  Lyell,  2  Mich.  102, 
55  Am.  Dec.  53. 

Minnesota.  —  Coleman  v.  Pearce,  26  Minn. 
123. 

Mississippi .  —  Anderson  v.  Wanzer,  5  How. 
(Miss.)  587,  37  Am.  Dec.  170;  Curry  v.  Kurtz, 
33  Miss.  24;  Faler  v.  Jordan,  44  Miss.  283. 

Missouri.  —  Henslee  v.  Cannefax,  49  Mo. 
295;  Scott  v.  Haynes,  12  Mo.  App.  597. 

New  Jersey.  —  Gulick  v.  Gulick,  14  N.  J.  L. 
578. 

A7ew  York  —  Sweet  v.  Bradley,  24  Barb.  (N. 
Y.)  549:  Comstock  v.  Warner,  2  Thomp.  &  C. 
(N.  Y.)  663;  Griswold  v.  Haven,  25  N.  Y.  595, 
82  Am.  Dec.  380. 

Ohio.  —  Goodenow  v.  Duffield,  Wright  (Ohio) 
455- 

Pennsylvania.  —  Wolle  v.  Brown,  4  Whart. 
(Pa.)  365;  Wood  v.  Connell,  2  Whart.  (Pa.)  543. 

South  Carolina.  —  Allen  v.  Owens,  2  Spears 
L.  (S.  Cat.)  170. 

Virginia.  —  Wilson  v.  McCormick,  86  Va. 
995- 

See  also  the  title  Admissions,  vol.  1,  p.  708 

et  seq. 

As  to  admissions  made  after  dissolution  of 
the  firm,  see  infia,  this  title,  Dissolution  — 
Pights,  Powers,  and  Liabilities  A fter  Dissolu- 
tion —  Admission  of  Liability. 

Declarations  of  a  Dormant  Partner  are  admissi- 
ble in  evidence  against  his  copartners,  if  they 
relate  to  the  partnership  business.  Kaskaskia 
Bridge  Co.  v.  Shannon,  6  111.  15. 

Declarations  of  Partner  Afterwards  Deceased.  — 
Munson  v.  Wickwire,  21  Conn.  51S. 

On  the  Question  Whether  Declarations  Must  Be 
Made  During  the  Existence  of  the  Partnership, 
there  is  a  diversiiy  of  opinion.  See  the  tide 
Admissions,  vol.  1,  pp.  709,  710.  note;  and  in 
addition  to  the  cases  there  cited,  see  National 
Bank  v.  Meader,  40  Minn.  325;  Jamison  v. 
Franklin,  6  How.  (Miss.)  376;  Wilson  v.  Mc- 
Cormick, S6  Va.  995. 

Effect  of  Admission  by  One  Who  Is  Partner 
Merely  by  Being  Held  Out  as  Such.  —  In  Hetter- 
man  Bros.  Co.  v.  Young,  (Tenn.  Ch.  1S98)  52 
S.  W.  Rep.  532,  which  was  an  action  to  set 
aside  a  transfer  of  firm  assets  alleged  to  be 
fraudulent,  it  was  held  that  an  admission  as  to 
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and  may  be  conclusive  by  way  of  estoppel.1  Such  admissions  are  deemed  to 
be  the  admissions  of  each  and  all  of  the  members  of  the  firm.3 

Exceptions.  —  This  rule  does  not  apply,  however,  to  a  representation  by  one 
partner  as  to  his  authority  to  bind  the  firm,3  nor,  it  would  seem,  as  to  the 
extent  and  nature  of  the  business  of  the  firm,  for  the  extent  of  his  authority 
depends  upon  the  nature  of  such  business.4  A  partner's  declarations  cannot 
bind  his  associates  in  concerns  foreign  to  the  partnership,  nor  can  his  admis- 
sions bring  such  matters  within  the  scope  of  the  business.5 

One  Partner  Dealing  in  the  Name  of  the  Firm  cannot  deprive  another  member  of  the 
firm  of  his  interest  in  the  partnership  assets  by  representations  to  others 
with  whom  he  deals  that  such  person  is  not  a  member  of  the  firm,  where  the 
latter  neither  authorizes  nor  knows  of  such  statements.6 

(6)  Acts  Beyond  Actual  Authority  —  (a)  Duty  to  Indemnify  Copartner  for  Loss  Caused 
Thereby.  — A  partner  who  exceeds  his  actual  authority  as  fixed  by  agreement 
or  implied  in  the  absence  of  special  agreement  must  indemnify  his  copartners 
against  any  consequent  loss,7  unless  his  partners  by  their  acts  or  assent  ratify 
and  confirm  his  acts  which  occasioned  the  loss.8 

(b)  Binding  Effect  of  Such  Acts.  —  It  does  not  follow,  however,  that  all  the 
partners  are  not  primarily  bound  to  a  third  person  who  dealt  with  a  partner, 
even  though  he  exceeded  his  actual  authority,  for  a  principal  is  liable  for  the 
acts  of  his  agent,  not  only  where  they  are  actually  authorized,  but  also  where 
they  are  within  the  apparent  scope  of  the  agent's  authority.  It  is  important, 
therefore,  to  ascertain  what  acts  are  within  the  apparent  scope  of  a  partner's 
authority,  for  both  his  actual  authority  to  bind  the  firm  in  the  absence  of 
special  agreement  and  his  power  to  bind  the  firm  in  the  absence  of  actual 
authority  will  depend  thereon.9 

b.  Apparent  or  Implied  Authority  —  (i)  General  Rule  as  to  Power  to 
Bind  Firm.  —  With  regard  to  the  apparent  or  implied  authority  of  a  partner, 

the  validity  of  a  certain  claim  by  one  who  was         Assent  of  Other  Partner  to  Rescission.  —  Ad- 

a  partner  merely  from  being  held  out  as  such  missions  of  one  partner  are  not  sufficient  to 

was  not  binding  either  on  his  firm  or  on  the  establish  the  fact  that  another  partner  has  as- 

person  to  whom  the  firm  assets  had  been  trans-  sented  to  the  rescission  of  a  contract.  Such 

ferred.  evidence  is  hearsay,  and  the  statements  of  the 

1.  Conclusive  by  Way  of  Estoppel.  —  In  re  partner  making  the  admissions  as  to  the  words 
Many,  17  Nat.  Bankr.  Reg.  514,  16  Fed.  Cas.  of  the  other  partner  would  not  bind  the  latter 
No.  9.054;  French  v.  Rowe,  15  Iowa  563.  And  if  his  assent  to  the  rescission  of  the  contract 
see  generally  the  title  Estoppel,  vol  n,  p.  385.  were  necessary.    Shellito  v.  Sampson,  61  Iowa 

2.  Admissions  Deemed  to  Be  by  Each  and  All  40. 

Members.  —  Gilmore  v.  Patterson.  36  Me.  544;  5.  Matter  Foreign  to  Partnership. —  Heffron 

Fickett  v.  Swift,  41  Me.  65,  66  Am.  Dec.  214;  v.  Hanaford,  40  Mich.  305;  Lockwood  v.  Beck- 

Munson  v.  Wickwire,  21  Conn.  516;  Doremus  with,  6  Mich.  168,  72  Am.  Dec.  69. 

v.  McCormick,  7  Gill  (Md.)  49.  6.  Representation  that  Copartner  Is  Not  Member 

3.  Representation  as  to  Authority  to  Bind  Firm.  of  Firm.  —  Rush  v.  Thompson,  112  Ind.  158; 
—  Ex  p.  Agace,  2  Cox  Ch.  312;  Rumsey  v.  Williams  v.  Lewis,  115  Ind. 45,  7  Am  St.  Rep. 
Briggs,  63  Hun  (N.  Y.)  11;  Kittel  v.  Callahan,  403. 

(C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  397.  7.  Duty  to  Indemnify  Copartners  for  Loss  Caused 

The  Declaration  of  One  Member  of  a  Firm  that  by  Exceeding  Authority.  —  Murphy  v.  Crafts,  13 

He  Is  Acting  for  the  Firm  cannot  bind  the  firm.  La.  Ann.  519,  71  Am.  Dec.  519;  Halsted  v. 

Freeman  v.  Bloomfield,  43  Mo.  3gr.  Schmelzel,  17  Johns.  (N.  Y.)  80;  Smith  v.  Lor- 

A  Representation  that  Two  Composed  the  Firm  ing,  2  Ohio  440;   Hellman  v.  Reis,  1  Cine. 

Will  Not  Defeat  an  Action  by  Three  Partners  for  Super.  Ct.  30.    And  see  Roberts  v.  Totten,  13 

a  debt  due  to  the  firm  where  the  third  partner  Ark.  609. 

not  only  did  not  authorize  but  was  ignorant  of  8.  Duty  to  Indemnify  Relieved  by  Ratification, 

such  representation.    Rush  v.  Thompson,  112  — Murphy  v.  Crafts,  13  La.  Ann.  519,  71  Am. 

Ind.  158.  Dec.  519.    And  see  supra,  this  subsection,  In 

Declaration  that  Note  in  Single  Name  Was  General. 

Finn  Note  Inadmissible.  —  Ostrom  v.  Jacobs,  9  9.  Liability  for  Acts  Within  Apparent  Authority. 

Met.  (Mass.) 454.  —  Capelle  v.  Hall,  12  Nat.  Bankr.  Reg.  1.5 

As  to  the  rule  that  the  admissions  of  an  Fed.  Cas.  No.  2,391;  Catlin  v.  Gilder,  3  Ala. 

alleged  partner  are  not  admissible  to  prove  the  536;  Kiser  v.  Carrollton  Dry  Goods  Co.,  96  Ga. 

partnership,  see  the  title  Admissions,  vol.  r,  p.  760;  White  v.  Kearney,  2  La.  Ann.  639;  Heirn 

^lo•  v.  M'Caughan,  32  Miss.  17,  66  Am.  Dec.  588. 

4.  Extent  and  Nature  of  Business,  —  See  Taft  And  see  infra,  this  section,  Apparent  or  Implied 
:/,  Church,  162  Mass,  527.  Authority, 
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it  may  be  stated  as  the  general  rule  that  prima  facie  the  acts  of  every  partner 
who  does  any  act  for  carrying  on  in  the  usual  way  business  of  the  kind  carried 
on  by  the  firm  of  which  he  is  a  member  bind  the  firm  though  in  point  of  fact 
such  acts  were  not  authorized  by  the  other  partners.1  This  is  especially  true 
where  that  part  of  the  business  is  in  his  charge.2  The  burden  of  proof  to 
show  want  of  authority  in  such  cases  is  upon  the  parties  denying  it.3 

(2)  Restriction  by  Agreement  —  (a)  In  General.  — The  members  of  a  partner- 
ship may  by  agreement  between  themselves  restrict  the  authority  of  one  or 
more  of  them  to  bind  the  firm.4 

(b)  Effect  as  Dependent  on  Notice  of  Restriction.  —  Where  such  an  agreement  has 
been  entered  into,  no  act  done  in  contravention  thereof  is  binding  on  the  firm 

323;  Johnston  v.  Trask,  116  N.  Y.  136,  15  Am. 
St.  Rep.  394;  Ross  v.  Whitefield,  36  N.  Y. 
Super.  Ct.  50;  Ketcham  Nat.  Bank  v.  Hagen, 
164  N.  Y.  446;  Donegan  v.  Moran,  53  Hun 
(N.  Y.)  21. 

Pennsylvania.  —  Hoskinson  v.  Eliot,  62  Pa. 
St.  393;  Robertson  v.  Wood,  10  Kulp  (Pa.)  76; 
Feigley   v.    Spone.berger,  5  W.   &   S.  (Pa.) 

564. 

South  Carolina.  —  Congdon  v.  Morgan,  13  S. 
Car.  194. 

Tennessee.  —  Pcoley  v.  VVhitmore,  10  Heisk. 
(Tenn.)  638,  27  Am.  Rep.  733. 

Texas.  —  McKinney  v.  Bradbury,  Dall. 
(Tex.)  441;  Burnley  v.  Rice,  18  Tex.  481; 
Coons  v.  Renick,  n  Tex.  134,  60  Am.  Dec. 
230;  Richardson  v.  Thacker,  1  Tex.  App.  Civ. 
Cas.,  §  138;  Nunn  v.  Lackey,  1  Tex.  App. 
Civ.  Cas.,  §  1333. 

Utah.  —  Cavanaugh  v.  Salisbury,  22  Utah 
465. 

Virginia.  —  Brooke  v.  Washington  8  Gratt. 
(Va.)  248,  56  Am.  Dec.  142. 

Wisconsin.  —  Seaman  v.  Ascherman,  57  Wis. 
547- 

Canada.  —  Manitoba  Mortg.  Co.  v.  Montreal 
Bank,  17  Can.  Sup.  Ct.  692. 

See  also  supra,  this  section.  Actual  Authority 
—  Presumption  in  Absence  of  Agreement. 

Firm  Liable  though  Act  Not  Done  at  Regular 
Place  of  Business. —  Weiierhausen  v.  Shaner, 
29  Pittsb.  Leg.  J.  (Pa.)  213. 

Estoppel  to  Deny  Scope  of  Business.  —  A  mem- 
ber of  a  milling  partnership  who  permits  a  co- 
partner to  hold  the  firm  out  as  dealing  in  grain 
by  using  cards  and  letter  heads  indicating 
such  business  will  be  held  liable  on  a  contract 
for  the  sale  or  purchase  of  grain  for  future 
delivery,  made  in  the  firm  name.  Williar  v. 
Irwin,  11  Biss.  (U.  S.)  57,  30  Fed.  Cas.  N'o. 
17.761. 

Scope  of  Business  Broadened  by  Course  of  Deal- 
ing.—  Van  Brunt  v.  Mather,  48  Iowa  503. 

2.  Seaman  v.  Ascherman,  57  Wis.  547. 

3.  Burden  of  Proof.  —  Johnston  v.  Trask,  116 
N.  Y.  136,  15  Am.  St.  Rep.  394.  See  generally 
the  title  Burden  of  Proof,  vol.  5,  p.  21. 

4.  Right  to  Restrict  Authority  by  Agreement.  — 
National  Exch.  Bank  v.  White,  30  Fed.  Rep. 
412;  Straus  v.  Kohn,  83  111.  App.  497;  Clark 
v.  Lanman,  63  111.  App.  132;  Wintermute  v. 
Torrent,  83  Mich.  555;  Gaslin  v.  Pinney,  23 
Minn.  26;  Bloom  v.  Helm,  53  Miss.  22;  Lan- 
gan  v.  Hewett,  13  Smed.  &  M.  (Miss.)  122; 
Cook  v.  Drais,  2  Cine.  Super.  Ct.  340;  Edwards 
v.  Tracy,  62  Pa.  Si.  374;  Gill  v.  Bickel.  10 
Tex.  Civ.  App.  67.  And  see  the  cases  cited  in 
the  next  following  note. 
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1.  Apparent  or  Implied  Authority  —  General 
Rule  —  United.  States.  —  Winstnp  v.  U.  S.  Bank, 
5  Pet.  (U.  S.)  529;  Irwin  v.  Williar,  no  U.  S. 

499- 

Alabama.  —  Woodruff  v.  Scaife,  83  Ala.  152; 
Clark  v.  Taylor,  68  Ala.  453;  Saltmarsh  v. 
Bower,  34  Ala.  613;  Mauldin  v.  Branch  Bank, 
2  Ala.  502;  Ellis  v.  Allen,  80  Ala.  515. 

California.  —  Sanborn  v.  Cunningham,  (Cal. 
1893)  33  Pac.  Rep.  897. 

Connecticut.  —  Stillman  v.  Harvey,  47  Conn. 
33- 

Delaware.  —  Ellison  v.  Stuart,  2  Penn.  (Del.) 

179. 

Georgia.  —  Hahn  v.  Allen  93  Ga.  612. 

Illinois.  —  Crane  Co.  v.  Tierney,  175  111.  79; 
McDonald  v.  Fairbanks,  161  111.  124;  Gray  v. 
Ward,  18  111.  32;  Wiley  v.  Deering,  34  111.  App. 
169;  Wiley  v.  Thompson,  23  III.  App.  199; 
Blinn  v.  Evans,  24  111.  317;  Kemp  v.  Miller,  46 
111.  App.  213. 

Indiana.  —  Porter  v.  Wilson,  113  Ind.  350; 
Todd  v.  Jackson,  75  Ind.  272;  Booe  v.  Cald- 
well, 12  Ind.  12;  Hunt  v.  Hall,  8  Ind.  215; 
Hoffman  v.  Toll,  2  Ind.  App.  287. 

Iowa.  —  Fornes  v.  Wright,  91  lovva  392. 

Kentucky. — Judge  v.  Braswell,  13  Bush 
(Ky.)  71,  26  Am.  Rep.  185;  Burgess  v.  North- 
ern Bank,  4  Bush  (Ky.)  604;  Farmer  v.  Wick- 
liffe  Bank,  (Ky.  1899)  51  S.  W.  Rep.  586; 
Mattingly  v.  Moore,  (Ky.  1895)  30  S.  W.  Rep. 
870;  Forbes  v.  Morehead,  (Ky.  1900)  58  S.  W. 
Rep.  982;  Le  Compte  v.  Pitcher,  11  Ky.  L. 
Rep.  362. 

Louisiana.  —  White  v.  Kearney,  2  La.  Ann. 
639. 

Maine.  —  Stockwell  v.  Dillingham,  50  Me. 
442,  79  Am.  Dec.  621. 

Maryland.  — Coursey  v.  Baker,  7  Har.  &  J. 
(Md.)  28;  Porter  v.  White,  39  Md.  613. 

Massachusetts.  —  Eastman  v.  Cooper,  15 
Pick.  (Mass.)  276,  26  Am.  Dec.  600;  Russell  v. 
Leland,  12  Allen  (Mass.)  349;  Durrell  v. 
Siaples,  169  Mass.  49. 

Michigan. —  Kirby  v.  Ingersoll,  Harr.  (Mich.) 
172;  McPherson  v.  Bristol,  122  Mich.  354; 
Banner  Tobacco  Co.  v.  Jenison,  48  Mich.  459; 
Cook  v.  Blake,  98  Mich.  389, 

Minnesota. — Lynch  v.  Hillstrom,  64  Minn. 
521 ;  Deakin  v.  Underwood,  37  Minn.  98,  5  Am. 
St.  Rep.  827. 

Mississippi.  — Crimmings  v.  Parish,  39  Miss. 
412;  Heirn  v.  M'Caughan,  32  Miss.  17,  66  Am. 
Dec.  588;  Perry  v.  Randolph,  6  Smed.  &  M. 
(Miss.)  335. 

Missouri.  —  Braches  v.  Anderson,  14  Mo. 
441;  Creath  *  Kolb,  70  Mo.  App.  296. 

New  York.  —  Rumsey  v.  Briggs,  139  N.  Y. 
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with  respect  to  persons  having  notice  of  the  agreement.1  Such  restrictions 
Jo  not,  however,  affect  persons  dealing  with  a  partner  whose  authority  has 
been  thus  restricted  without  notice  of  the  agreement,2  unless,  indeed,  they 
do  not  know  or  believe  him  to  be  a  partner;  for  in  that  case  he  has  neither 
real  nor,  so  far  as  they  are  concerned,  apparent  authority  to  bind  the  firm.3 
This  distinction  as  to  the  effect  of  notice  or  want  of  notice  arises  from  the 
fact  that,  such  stipulations  in  articles  of  partnership  being  to  regulate  the 
rights  and  conduct  of  the  partners  as  among  themselves,  the  trading  world 
cannot  be  presumed  to  know  of  them,  but  must  trust  to  the  general  powers 
of  all  partnerships;  4  and  the  law  requires  no  inquiry  as  to  such  matters.5 

Burden  of  Proving  Notice  on  Partner  Disclaiming  Liability.  —  The  burden  of  showing 


1.  Persons  Having  Notice  of  Restriction  —  Illi- 
nois. —  Siraus  v.  Kohn,  83  111.  App.  497;  Claik 
v.  Louman,  63  111.  App.  132. 

Iowa.  —  Baxter  v.  Rollins,  go  Iowa  217,  48 
Am.  St.  Rep.  432;  Knox  v.  Buffingion,  50 
Iowa  320. 

Kansas.  —  Deiiz  v.  Regnier,  27  Kan.  94. 

Kentucky.  —  Brooks- Walerfield  Co.  v.  Car- 
penter, (Ky.  1899)  53  S.  W.  Rep.  40. 

Maryland.  —  Maltby  v.  Northwestern  Vir- 
ginia R.  Co.,  16  Md.  422. 

Massachusetts.  —  Bailey  v.  Clark,  6  Pick. 
(Mass.)  372. 

Minnesota.  —  Wilson  v.  Richards,  28  Minn. 
337- 

Mississippi.  —  Prince  v.  Crawford,  50  Miss. 
344;  Davis  v.  Richardson,  45  Miss.  499,  7  Am. 
Rep.  732;  King  v.  Levy,  (Miss.  1892)  13  So. 
Rep  282. 

Missouri.  —  Deardorf  v.  Thacher,  78  Mo. 
135,  47  Am.  Rep.  95. 

New  Hampshire.  ■ —  Bromley  v.  Elliott,  38  N. 
H.  287,  75  Am.  Dec.  182. 

New  York.  —  G.  H.  Haulenbeck  Advertising 
Agency  v.  November,  (N.  Y.  City  Ct.  Gen.  T.) 
27  Misc.  (N  Y.)  836. 

Pennsylvania.  —  Feigley  v.  Sponeberger,  5 
W.  &  S.  (Pa.)  564;  Yeager  v.  Wallace,  57  Pa. 
St.  365;  Gill  v.  Baizley.  24  W.  N.  C.  (Pa.) 
55- 

Vermont.  —  Chapman  v.  Devereux,  32  Vt. 
616;  Hastings  v.  Hopkinson,  28  Vt.  108. 

Firm  Deriving  Benefit  from  Contract.  —  The 
rule  applies  fully  even  though  the  partnership 
derives  a  benefit  from  the  contract.  Thus, 
where  C.  and  H.  were  partners,  and  C.  was  to 
furnish  the  capital  and  H.  the  labor,  and  W., 
who  knew  of  this  arrangement,  agreed  with 
H.  to  perform  labor  for  the  use  and  benefit  of 
the  partnership,  it  was  held  that  C.  was  not 
liable  for  the  labor  so  performed.  Pollock  v. 
Williams.  42  Miss.  88. 

2.  Persons  Without  Notice  of  Restriction  —  Eng- 
land. —  Cox  v.  Hickman,  8  H.  L.  Cas.  304. 

United  States.  —  Win  ship  v.  U.  S.  Bank,  5 
Pet.  (U.  S.)  529:  Irwin  v.  Williar,  no  U.  S. 
499;  National  Exch.  Bank  v.  White,  30  Fed. 
Rep.  412:  U.  S.  Bank  v.  Binney,  5  Mason  (U. 
S.)  176,  28  Fed.  Cas.  No.  16,791. 

Alabama.  —  Humes  v.  O'Bryan,  74  Ala.  64; 
Monroe  v.  Hamilton,  60  Ala.  226. 

Colorado. —  Higgins  v.  Armstrong,  9  Colo. 
38;  Manville  v.  Parks,  7  Colo.  128. 

Connecticut.  —  Leavitt  v.  Peck,  3  Conn.  125. 
8  Am.  Dec.  157. 

Illinois.  —  Crane  Co.  v.  Tierney,  175  III.  79. 

Indiana.  —  Hoffman  v.  Toll,  2  Ind.  App.  287. 


Iowa. —  Devin  v.  Harris,  3  Greene  (Iowa) 
186. 

Kansas.  —  Deitz  v.  Regnier,  27  Kan.  94. 

Kentucky.  —  Saufiey  v.  Howard,  7  Dana 
(Ky.)  367;  Barker  v.  Mann,  5  Bush  (Ky.)  674; 
State  Bank  v.  Brooking,  2  Lilt.  (Ky.)  45. 

Louisiana.  —  Gruner  v.  Stucken,  39  La.  Ann. 
1076;  Cottam  v.  Smith,  27  La.  Ann.  128;  Harri- 
son v.  Poole,  4  Rob.  (La  )  193. 

Maine.  —  Waldo  Bank  v.  Lumbert,  16  Me. 
416. 

Maryland.  —  Potter  v.  White,  39  Md.  613; 
Maltby  v.  Northwestern  Virginia  R.  Co.,  16 
Md.  422. 

Massachusetts. —  Stimson  v.  Whitney,  130 
Mass.  591. 

Michigan.  —  Holchin  v.  Kent,  8  Mich.  526; 
Burgan  v.  Lyell,  2  Mich.  102,  55  Am.  Dec.  53. 

Mississippi.  —  Commercial  Bank  v.  Lewis, 
13  Smed.  &  M.  (Miss.)  226;  Perry  v.  Randolph, 
6  Smed.  &  M.  (Miss.)  335;  Bloom  v.  Helm,  53 
Miss.  21;  Prince  v.  Crawford,  50  Miss.  344; 
Davis  v.  Richardson,  45  Miss.  499,  7  Am.  Rep. 
732;  Faler  v.  Jordan,  44  Miss.  283. 

Missouri.  —  Bates  v.  Forcht,  89  Mo.  121; 
Cargill  v.  Corby,  15  Mo.  425. 

New  Hampshire.  — Corning  v.  Abbott,  54  N. 
H.  469. 

New  York.  —  Frost  v.  Hanford,  1  E  D. 
Smith  (N.  Y.)  540;  Johnson  v.  Mon  Lee,  (N.  Y. 
City  Ct.  Tr.  T.)  10  N.  Y.  Supp.  9;  Osgood  v. 
Glover,  7  Daly  (N.  Y.)  367. 

North  Carolina.  —  Abpt  v.  Miller,  5  Jones 
L.  (50  N.  Car.)  32. 

Ohio.  —  Benninger  v.  Hess,  41  Ohio  St.  64; 
Seybold  v.  Greenwald,  1  Disney  (Ohio)  425; 
Cook  v.  Drais,  2  Cine.  Super.  Ct.  340. 

Pennsylvania.  ■ —  Rice  v.  Jackson,  171  Pa.  St. 
89;  Hoskinson  v.  Eliot,  62  Pa.  St.  393;  Ed- 
wards v.  Tracy,  62  Pa.  St.  374. 

Tennessee.  —  Nichols  v.  Cheairs,  4  Sneed 
(Tenn.)  229. 

Texas.  —  Stout  v.  Ennis  Nat.  Bank,  69  Tex. 
384;  Crozier  v.  Kirker,  4  Tex.  252,  51  Am. 
Dec.  724. 

Vermont.  —  Tyler  v.  Scott,  45  Vt.  261. 
Rule  Not  Limited  to  Trading  Firms.  —  Rice  v. 
Jackson,  171  Pa.  St.  89. 

3.  Persons  Without  Knowledge  of  Partnership 
Relation. —  Nicholson  v.  Ricketts,  2  El.  &  El. 
524,  105  E.  C.  L.  524;  Holme  v.  Hammond, 
L.  R.  7  Exch.  233. 

4.  Third  Persons  .Not  Presumed  to  Know  Re- 
strictions.—  Hoskinson  v.  Eliot,  62  Pa.  St.  393; 
Edwards  v.  Tracy,  62  Pa.  St.  374. 

5.  No  Inquiry  Necessary  as  to  Private  Agree- 
ments,—  Bloom  v.  Helm,  53  Miss.  21. 
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notice  or  knowledge  of  such  private  agreements  or  limitations  is  on  the  part- 
ner asserting  exemption  from  liability  thereunder.1 

(3)  To  What  Acts  Limited — (a)  Acts  Necessary  for  Carrying  On  Business  in  Usual 
Way.  —  The  implied  or  apparent  authority  of  a  partner  to  bind  his  firm  is 
limited  to  acts  which  are  necessary  for  carrying  on  the  partnership  business 
in  the  way  in  which  such  businesses  are  usually  carried  on,  and  does  not 
extend  to  acts  which,  however  urgent,  are  in  this  sense  unusual.2 

(b)  Acts  Apparently  Not  Connected  with  Ordinary  Business.  —  If  a  partner  does  an 
act  for  a  purpose  which  is  apparently  not  connected  with  the  firm's  ordi- 
nary course  of  business,  he  is  not  acting  in  pursuance  of  any  apparent 
authority,  and  the  firm  will  not  be  bound  3  unless  such  partner  in  fact 


1,  Burden  of  Showing  Notice  on  Partner  Dis- 
puting Liability.  —  Humes  v.  O'Bryan,  74  Ala. 
64;  Monroe  v.  Hamilton,  60  Ala.  226. 

2.  Limited  to  Acts  Necessary  for  Conducting 
Business  in  Usual  Way  —  England.  — In  re  Cun- 
ningham, 36  Ch.  D.  532;  Hawtayne  v.  Bourne, 
7  M.  &  W.  595;  Brettel  v.  Williams,  4  Exch. 
630. 

United  States.  —  Robertson  v.  Chapman,  152 
U.  S.  673;  Ft.  Madison  Bank  v.  Alden,  129  U. 
S.  372;  Graham  v.  Meyer,  4  Blatchf.  (U.  S.) 
129,  10  Fed.  Cas.  No.  5,673;  U.  S.  Bank  v. 
Binney,  5  Mason  (U.  S.)  176. 

Alabama.  —  Woodruff  v.  Scaife,  83  Ala.  152; 
Clark  v.  Taylor,  68  Ala.  453;  Hurt  v.  Clarke, 
56  Ala.  19,  28  Am.  Rep.  751;  Hogan  v.  Rey- 
nolds, 8  Ala.  59;  Collier  v.  McCall,  84  Ala.  190. 

Arkansas.  —  Rutherford  v.  McDonnell,  66 
Ark.  448;  Roberts  v.  Totten,  13  Ark.  609. 

California.  —  Williams  v.  Tarn,  131  Cal.  64; 
Jones  v.  Clark,  42  Cal.  180. 

Colorado.  —  Lewin  v.  Barry,  (Colo.  App.  1900) 
63  Pac.  Rep.  121;  Moynahan  v.  Prentiss,  10 
Colo.  App.  295. 

Connecticut.  —  Walcott  v.  Canfield,  3  Conn. 
194. 

Illinois.  —  Morse  v.  Richmond,  97  111.  310; 
Pahlman  v.  Taylor,  75  111.  629;  Blinnz/.  Evans, 
24  111.  317;  Gray  v.  Ward,  18  111.  32;  Wiley  v. 
Thompson,  23  111.  App.  199;  Davis  v.  Black- 
well,  5  111.  App.  32;  Marsh  v.  Thompson  Nat. 
Bank,  2  III.  App.  217. 

Indiana.  —  Williams  v.  Lewis,  115  Ind.  45, 

7  Am.  St.  Rep.  403;  Bays  v.  Conner,  105  Ind. 
415;  Lowman  v.  Sheets,  124  Ind.  416. 

Iowa.  —  Seeberger  v.  Wyman,  108  Iowa  527. 

Kansas.  —  McCormick  Harvesting  Mach. 
Co.  v.  Reiner,  4  Kan.  App.  725. 

Kentucky.  —  Judge  v.  Braswell,  13  Bush 
(Ky.)  71,  26  Am.  Rep.  185;  Daniel  v.  Daniel, 
9  B.  Mon.  (Ky.)  196;  Buchannon  v.  Buckler,  8 
Ky.  L.  Rep.  617. 

Louisiana.  —  Leckie  v.  Scott,  10  La.  416. 

Maine.  —  Lime  Rock  F.  &  M.  Ins.  Co.  v. 
Treat,  58  Me  415;  Rollins  v.  Stevens,  31  Me. 
454;  Foster  v.  Fifield,  29  Me.  136. 

Maryland. — Johnson  v.  Crichton,  56  Md. 
108:  Maltby  v.  Northwestern  Virginia  R.  Co., 
16  Md.  422;  Wells  v.  Turner,  16  Md.  1^3; 
Brent  v.  Davis,  9  Md.  217;  Whiter.  Davidson, 

8  Md.  169,  63  Am.  Dec.  699;  Brown  v.  Dun- 
canson,  4  Har.  &  M.  (Md.)  350,  1  Am.  Dec.  409. 

Massachusetts.  —  Drew  v.  Beard,  107  Mass. 
64;  Phelps  v.  Brewer,  9  Cush.  (Mass.)  390,  57 
Am.  Dec.  56;  Marsh  v.  Gold,  2  Pick.  (Mass.) 
285. 

Michigan.  —  Lemiette  v.  Starr,  66  Mich.  539; 
Matter  of  Moore,  52  Mic(i.  JJ?;  Hotchin  v. 
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Kent,  8  Mich.  526;  Barnard  v.  Lapeer,  etc.. 
Plank  Road  Co.,  6  Mich.  274;  Conely  v.  Wood, 
73  Mich.  203. 

Minnesota.  —  Osborne  v.  Thompson,  35 
Minn.  229. 

Mississippi .  —  Cummings  v.  Parish.  39  Miss. 
412;  Goodman  v.  White,  25  Miss.  167;  Goode 
v.  Linecum,  1  How.  (Miss.)  281;  Berry  v. 
Folkes,  60  Miss.  576. 

Missouri.  —  Rimel  v.  Hayes,  83  Mo.  200; 
Flanagan  v.  Alexander,  50  Mo.  50;  Bascom  v. 
Young,  7  Mo.  i  ;  Broughton  v.  Sumner,  80  Mo. 
App.  386;  Conklin  v.  Cabanne,  9  Mo.  App.  579. 

Nebraska.  —  Norton  v.  Thatcher,  8  Neb.  186. 

New  Hampshire.  —  Davenporf  v.  Runlett,  3 
N.  H.  3S6. 

New  York.  —  Rumsey  v.  Briggs,  63  Hun  (N. 
V.)  11;  Mechanics'  Bank  v.  Livingston,  33 
Barb.  (N.  Y.)458;  Benders.  Hemslreet,  (Supm. 
Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  620;  Osgood  v. 
Glover,  7  Daly  (N.  Y.)  367;  Hudson  v.  Mc- 
Kenzie,  1  E.  D.  Smith  CN.  Y.)  358;  White  v. 
Manhattan  R.  Co.,  139  N.  Y.  19;  Union  Nat. 
Bank  z..  Underhill,  102  N.  Y.  336. 

North  Carolina.  —  Brown  z.  Haynes,  6  Jones 
Eq.  (59  N.  Car.)  49. 

Ohio. —  McGrathi\  Gowen,  5  Ohio  Cir.  Dec. 
256. 

Pennsylvania. —  Rice  v.  Jackson,  171  Pa.  St. 
89;  Sloan  v.  Moore,  37  Pa.  St.  217;  Rigby  v. 
Oppenheimer,  12  Pa.  Super.  Ct.  97;  Bowman 
v.  Cecil  Bank,  3  Grant  Cas.  (Pa.)  33;  Living- 
ston v.  Pittsburgh,  etc.,  R.  Co.,  2  Grant  Cas. 
(Pa.)  219. 

Tennessee.  —  Hutchins  v.  Turner,  8  Humph. 
(Tenn  )  415. 

Texas.  —  Nolan  County  v.  Simpson,  74  Tex. 
218;  Fore  v.  Hitson,  70  Tex.  517;  Riverside 
Lumber  Co.  v.  Lee,  7  Tex.  Civ.  App.  522; 
Weir  Plow  Co.  v.  Evans,  (Tex.  Civ.  App.  1893) 
24  S.  W.  Rep.  38. 

Virginia.  —  National  Bank  v.  Cringan,  91 
Va.  347. 

Wisconsin.  —  Cotzhausen  v.  Judd,  43  Wis. 
213,  28  Am.  Rep.  539;  Remington  v.  Eastern 
R.  Co.,  109  Wis.  154;  Bergland  v.  Frawley,  72 
Wis.  559. 

3.  Acts  Apparently  Not  Connected  with  Ordinary 
Firm  Business  Not  Binding  —  England.  —  N  ie- 
mann  v.  Niemann,  43  Ch.  D.  198. 

United  States.  —  U.  S.  Bank  v.  Binney,  5 
Mason  (U.  S.)  176,  28  Fed.  Cas.  No.  16,791. 

Alabama.  —  Abraham  v.  Hall,  59  Ala.  386; 
Hurt  v.  Clarke,  56  Ala.  19,  28  Am.  Rep.  751; 
Nail  v.  Mclntyre,  31  Ala.  532;  Halstead  v. 
Shepard,  23  Ala.  558;  Hibbler  v.  De  Forest,  6 
Ala.  92;  Ccwen  v.  Eartherly  Hardware  Co.,  95 
Ala.  324^;  Alabama  Fertilizer  Co.  v.  Reynolds, 
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had  authority  1  or  unless  his  unauthc 

85  Ala.  19;  Cannon  v.  Lindsey,  85  Ala.  198,  7 
Am.  St.  Rep.  38;  Kling  v.  Tunstall,  109  Ala. 
608 

California.  —  Hendrie  v.  Berkowitz,  37  Cal. 
113.  99  Am.  Dec.  251. 

Connecticut.  —  New  York  Firemen  Ins.  Co. 
v.  Bennett,  5  Conn.  579,  13  Am.  Dec.  109. 

Florida  — ■  Chandler  v.  Sherman,  16  Fla.  99. 

Georgia.  — Davis  v.  Dodson,  95  Ga.  718,  51 
Am.  St.  Rep.  108;  Miller  v.  Hines.is  Ga.  197; 
Cody  v.  Gainesville  First  Nat.  Bank,  103  Ga. 
789;  Benson  v.  Dublin  Warehouse  Co.,  99  Ga. 
303;  Sargent  v.  Henderson,  79  Ga.  268;  Sparks 
v.  Flannery,  104  Ga.  323. 

Illinois.  — ■  Wittram  v.  Van  Wormer,  44  111. 
525;  Blinn  v.  Evans,  24  111.  317;  Gray  v.  Ward, 
18  111.  32;  Davis  v.  Blackwell,  5  111.  App.  32; 
McDonald  v.  Western  Tube  Co.,  64  111.  App. 
458. 

Indiana.  —  Moffilt  v.  Roche,  92  Ind.  96. 

Iowa.  —  Clark  v.  Hyman,  55  Iowa  14,  39 
Am.  Rep.  160,  Rutledge  v.  Squires,  23  Iowa 
53;  Whitmore  v.  Adams,  17  Iowa  567;  See- 
berger  v.  Wyman,  108  Iowa  527. 

Kentucky.  —  Wagnon  v.  Clay,  1  A.  K.  Marsh. 
(Ky.)  257;  Brooks-Waterfield  Co.  v.  Jackson, 
(Ky.  1899)  53  S.  W.  Rep.  41. 

Louisiana.  —  Wells  v.  Siess,  24  La.  Ann.  178; 
Gray  v.  Tiernan,  18  La.  53;  Beste  v.  His  Credi- 
tors, 15  La.  Ann.  55;  Ward  v.  Brandl,  11  Mart. 
(La.)  428;  Brooks  v.  Hamilton,  10  Marl.  (La.) 
285,  13  Am.  Dec.  328;  Hazard  v.  Boyd,  4  Mart. 
N.  S.  (La.)  347;  Flower  v.  Williams,  1  La.  28; 
Gruner  v.  Stucken,  39  La.  Ann.  1076. 

Maryland.  —  Maltby  v.  Northwestern  Vir- 
ginia R.  Co.,  16  Md.  422;  Manning  v.  Hays,  6 
Md.  5;  Cadwallader  v.  Kroesen,  22  Md.  200. 

Massachusetts.  —  Williams  v.  Brimhall,  13 
Gray  (Mass.)  462;  Whitman  v.  Leonard,  3 
Pick.  (Mass.)  177;  Taft  v.  Church,  162  Mass. 
527;  Brickett  v.  Downs,  163  Mass.  70. 

Michigan,  —  Kirbyz-.  Ingersoll,  Harr.  (Mich  ) 
172;  Holmes  v.  Kortlander,  64  Mich.  591; 
Roberts  v.  Pepple,  55  Mich.  367;  Stroh  v. 
Hinchman,  37  Mich.  490;  Holchin  v.  Kent,  8 
Mich.  526. 

Minnesota.  —  Osborne  v.  Stone,  30  Minn.  25; 
Irvine  v.  Myers,  4  Minn.  229;  Selden  v.  Bank 
of  Commerce,  3  Minn  166;  Maurin  71.  Lyon, 
69  Minn.  257,  65  Am.  St.  Rep.  568;  Van  Dyke 
v.  Seelye,  49  Minn.  557. 

Mississippi.  —  Cummings  v.  Parish,  39  Miss. 
412;  Robinson  v.  Aldridpe,  34  Miss.  352; 
Minor  v.  Gaw,  n  Smed.  &  M.  (Miss.)  322; 
Buck  v.  Mosley,  24  Miss.  170;  Goodman  v. 
While,  25  Miss.  163;  Bloom  v.  Helm,  53  Miss. 
21;  Stegall  v.  Coney,  49  Miss.  761;  Vaiden  v. 
Hawkins,  (Miss.  18S9)  6  So.  Rep.  227;  Sylver- 
stein  v.  Atkinson,  45  Miss.  81. 

Missouri.  —  Ferguson  v.  Thacher,  79  Mo. 
511;  Deardorf  v.  Thacher,  78  Mo.  134,  47  Am. 
Rep.  95;  Cayton  v.  Hardv,  27  Mo.  536. 

New  Hampshire.  —  Williams  v.  Gilchrist.  II 
N.  H.  535- 

New  York.  —  Union  Nat.  Bank  v.  Underhill, 
102  N.  Y.  336;  Freeman  v.  Abramson,  (Supm. 
Ct.  App.  T.)  30  Misc.  (N.  Y.)  101 ;  Palliser 
v.  Erhardt,  46  N.  Y.  App.  Div.  222;  Lyon  v. 
Fitch,  61  N.  Y.  Super.  Ct.  74;  Macauley  v. 
Palmer,  (Supm  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
402;  Wilson  v.  Williams,  14  Wend.  (N.  Y.)  146, 
22  C.  of  L.—  10  1 


zed  act  so  performed  is  subsequently 

28  Am.  Dec.  518;  Joyce  v.  Williams,  14  Wend. 
(N.  Y.)  141;  Austin  v.  Vandermark,  4  Hill  (N. 
Y.;  259;  Elliott  v.  Dudley,  19  Barb.  (N.  Y.)  326; 
Vergennes  Bank  v.  Cameron,  7  Barb.  (N.  Y.) 
143;  Post  v.  Kimberly,  9  Johns.  (N.  Y.)47o; 
Livingston  v.  Roosevelt,  4  Johns.  (N.  Y.)  251, 
4  Am  Dec.  273;  Lawrence  v.  Dale,  3  Johns. 
Ch.  (N.  Y.)  23;  Fielden  v.  Lahens,  (Ct.  App.)  6 
Abb.  Pr.  N.  S.  (N.  Y.)  341,  affirming  9  Bosw. 
(N.  Y.)  436;  Welles  v.  March.  30  N.  Y.  344; 
Tobias  v.  Sadler,  5  N.  Y.  Leg.  Obs.  100. 

North  Carolina.  —  Long  v.  Carter,  3  Ired. 
L.  (25  N.  Car.)  238. 

Oregon.  —  Conn  v.  Conn,  22  Oregon  452. 

Pennsylvania.  —  Livingston  v.  Pittsburgh, 
etc.,  R.  Co.,  2  Granl  Cas.  (Pa.)  219;  McKinney 
v.  Brights,  16  Pa.  St.  399,  55  Am.  Dec.  512; 
Tanner  v.  Hall,  1  Pa.  St.  417;  Wilkins's  Estate, 

1  W.  N.  C.  (Pa.)  134;  Bell  v.  Faber,  1  Grant 
Cas.  (Pa.)  31. 

South  Carolina.  ■ —  Nichols  v.  Hughes,  2  Bailey 
L.  (S.  Car.)  109;  Biggs  v.  Hubert,  14  S.  Car. 
620;  Sims  v.  Smith,  12  Rich.  L.  (S.  Car.)  685. 

Tennessee .  — Vance  v.  Campbell,  8  Humph. 
(Tenn.)  524;  Union  Bank  v.  Philips,  4  Humph. 
(Tenn.)  388;  State  Bank  v.  Saffarrans,  3 
Humph.  (Tenn.)  597;  Whaley  ;\  Moody,  2 
Humph.  (Tenn.)  495;  Mclntire  v.  McLaurin, 

2  Humph.  (Tenn.)  71,  36  Am.  Dec.  300;  Vena- 
ble  v.  Levick,  2  Head  (Tenn.)  351;  Scott  v. 
Bandy,  2  Head  (Tenn.)  197;  Palmer  v.  Blake- 
more,  (1875)  King's  Tenn.  Dig.  1618. 

Texas.  —  Oliphantf.  Markham,  79  Tex.  543, 
23  Am.  St.  Rep.  363;  Goode  v.  McCartney,  10 
Tex.  193;  Patty  v.  Hillsboro  Roller  Mill  Co.,  4 
Tex.  Civ.  App.  224;  Stokes  v.  Burney,  3  Tex. 
Civ.  App.  219;  Riverside  Lumber  Co.  v.  Lee, 
7  Tex.  Civ.  App.  522;  Faires  v.  Ross,  (Tex. 
1892)  18  S.  W.  Rep.  418;  Fore  v.  Hiison,  70 
Tex.  517;  Frees  v.  Baker,  (Tex.  1887)  6  S.  W. 
Rep.  563- 

Utah. — Cavanaugh  v.  Salisbury,  22  Utah 
465;  Guthiel  v.  Gilmer,  (Utah  1901)  63  Pac. 
Rep.  817. 

Vermont.  —  Waller  v.  Keyes,  6  Vt.  257; 
Huntington  v.  Lyman,  1  D.  Chip.  (Vt.)  438,  12 
Am.  Dec.  716;  Greene  7j.  Burton,  59  Vt.  423. 

Virginia.  —  Poindexter  v.  Waddy,  6  Munf. 
(Va.)4i8,  8  Am.  Dec.  749;  Wood  v.  Shepherd, 
2  Patt.  &  H.  (Va.)  442. 

Wisconsin.  —  Beardsley  v .  Tuttle,  11  Wis.  74. 
Wyoming.  —  Holgate  v.  Downer,  8  Wyo  334. 

Knowledge  of  Nature  and  Extent  of  Partnership 
Presumed.  —  Vance  v.  Campbell,  8  Humph. 
(Tenn.)  524;  Venable  v.  Levick,  2  Head  (Tenn.) 
351;  Atkin  v.  Berry,  1  Lea  (Tenn.)  91. 

Letter  Heads  and  Office  8igns  as  Presumptive 
Limitation  on  Scope  of  Business.  —  Latta  v. 
Kilbourn,  150  U.  S.  524. 

1.  Actual  Authority  —  England.  —  Kendal  v. 
Wood,  L.  R.  6  Exch.  243. 

Alabama. —  Woodruff  v.  Scaife,  83  Ala.  152. 

Florida.  —  Chandler  v.  Sherman,  16  Fla.  99. 

Iowa.  — Seeberger  v.  Wyman,  108  Iowa  527. 

Kentucky.  —  Warder  v.  Newdigale,  II  B. 
Mon.  (Ky.)  177. 

Maine.  —  Rollins  v.  Stevens,  31  Me.  454. 

Michigan.  —  Barnard  v.  Lapeer,  etc.,  Plank 
Road  Co.,  6  Mich.  274;  Conely  v.  Wood,  73 
Mich.  203, 

Minnesota.  —  Irvine  v.  Myers,  4  Minn.  229. 
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ratified.1  Thus,  the  firm  is  not  bound  if  a  partner,  for  his  own  private  pur- 
poses, pledges  the  credit  of  the  firm  2  or  uses  its  assets,3  unless  such  partner 
is  in  fact  specially  authorized  by  the  other  partners.4    The  burden  of  proving 

Bank  v.  Morgan,  73  N.  Y.  593;  Houchin  v. 
Vacher,  24  N.  Y.  Wklv.  Dig.  196;  Scranton 
First  Nat.  Bank  v.  Wolf,  (Supm.  Ct.  Gen.  T.) 
4  N.  Y.  Supp.  278. 

3.  Transfer  of  Firm  Paper  for  Individual  Debt. 
—  Mecutchen  v.  Kennady,  27  N.  J.  L.  230.  In 
such  a  case  the  law  will  presume  that  the 
transfer  was  fraudulent  and  will  hold  the  cred- 
itor chargeable  with  knowledge  of  the  fraud. 

4.  Special  Authorization  by  Other  Partners  — 
England.  —  Vendal  v.  Wood,  L.  R.  6  Exch.  243. 

United  States.  — Smyth  v.  Strader,  4  How. 
(U.  S.)  404. 

Alabama.  —  Guice  v.  Thornton,  76  Ala.  466; 
Tyree  v.  Lyon,  67  Ala.  1;  Nail  v.  Mclntyre, 
31  Ala.  532:  Halstead  v.  Shepard,  23  Ala.  558; 
Mauldin  v.  Branch  Bank,  2  Ala.  502;  Pierce 
v.  Pass,  1  Port.  (Ala.)  232. 

California.  —  Rich  a.  Davis,  6  Cal.  141. 
Connecticut. — New  York  Firemen  Ins.  Co. 
v.  Bennett,  5  Conn.  574,  13  Am.  Dec.  109. 

Delaware.  —  Terry  v.  Piatt,  I  Penn.  (Del.) 
185. 

Georgia.  —  Brobston  v.  Penniman,  97  Ga.  527 ; 
American  Exch.  Nat.  Bank  v.  Georgia  Constr., 
etc.,  Co.,  87  Ga.  651;  Miller  v.  Hines,  15  Ga. 
197;  McRae  v.  Campbell,  101  Ga.  662. 

Illinois.  —  Low  v.  Arnstein,  73  111.  A  pp.  215; 
Davis  v.  Blackwell,  5  111.  App.  32. 

Indiana.  —  Taylor  v.  Hillyer,  3  Blackf.  (Ind  ) 
433,  26  Am.  Dec.  430;  Hickman  v.  Reineking, 
6  Blackf.  (Ind.)  388. 

Iowa.  —  Sherwood  v.  Snow,  46  Iowa  481,  26 
Am.  Rep.  155;  Fletcher  v.  Anderson,  11  Iowa 
228. 

Kentucky.  —  Breckinridge  v.  Shrieve,  4  Dana 
(Ky.)  376. 

Louisiana. — Carter  v.  Galloway,  36  La. 
Ann.  750;  Allen  v.  Cary,  33  La.  Ann.  1455; 
Mutual  Nat.  Bank  v.  Richardson,  33  La.  Ann. 
1312;  Mechanics',  etc  ,  Ins,  Co.  v.  Richardson, 
33  La.  Ann.  1308,  39  Am.  Rep.  290;  Hamilton 
v.  Hodges.  30  La.  Ann.  1290;  Vredenburgh  v. 
Lagan,  28  La.  Ann.  941. 

Maine.  —  Blodgett  v.  Sleeper,  67  Me.  499; 
Stearns  v.  Burnham,  4  Me.  84. 

Maryland.  — Brown  v.  Duncanson,  4  Har. 
&  M.  (Md.)  350,  1  Am.  Dec.  409;  Manning  v. 
Hays,  6  Md.  5. 

Massachusetts.  — Eastman  v.  Cooper,  15  Pick. 
(Mass.)  276,  26  Am.  Dec.  600;  Munroe  v. 
Cooper,  5  Pick.  (Mass.)  412;  Chazournes  v. 
Edwards,  3  Pick.  (Mass.)  5;  Fall  River  Union 
Bank  v.  Sturtevant,  12  Cush.  (Mass  )  372;  Na- 
tional Bank  v.  Law,  127  Mass.  72;  Rice  v. 
Doane,  164  Mass.  136;  Daniels  v.  Hammond, 
154  Mass.  165. 

Michigan.  —  Whitla  v.  Butler,  99  Mich.  51. 
Minnesota.  —  Farwell  v.  St.  Paul  Trust  Co., 
45  Minn.  495,  22  Am.  St.  Rep.  742;  Hinds  v. 
Backus,  45  Minn.  170;  Bank  of  Commerce  v. 
Selden,  3  Minn.  155. 

Mississippi.  —  Bloom  v.  Helm,  53  Miss.  22; 
Robinson  v.  Aldridge,  34  Miss.  352. 

Missouri.  —  Deardorf  v.  Thacher,  7S  Mo.  128, 
47  Am.  Rep.  95;  Hickman  v.  Kunkle,  27  Mo. 
401;  Tutt  v.  Addams,  24  Mo.  186;  Klopfer  z: 
Levi,  33  Mo.  App.  322;  Huttig  Sash,  etc.,  Co. 
v.  M'Mahon,  81  Mo.  App.  440. 


Mississippi.  —  Goode  v.  Linecum,  I  How. 
(Miss.)  281. 

North  Carolina.  —  Long  v.  Carter,  3  Ired. 
L.  (25  N.  Car.)  238. 

Pennsylvania.  —  Riegel  v.  Irvin,  4  W.  N.  C. 
(Pa.)  537- 

And  see  the  cases  cited  in  the  next  preceding 
note. 

Evidence.  —  That  one  partner  was  authorized 
to  subscribe  the  firm  name  as  accommodation 
surety  for  a  third  person  may  be  proved  by 
circumstances.  Butler  v.  Stocking,  8  N.  Y.408. 

1.  Ratification.  —  Hurt  v.  Clarke,  56  Ala.  19, 
28  Am.  Rep.  751;  Gray  v.  Ward,  18  111.  32; 
Chase  v.  Kendall,  6  Ind.  304;  Porter  v.  Wil- 
son, 113  Ind.  350;  Seeberger  v.  Wyman,  108 
Iowa  527;  Le  Mars  Nat.  Bank  v.  Gehlen,  85 
Iowa  716;  Rollins  v.  Stevens,  31  Me.  454; 
Fogg  v.  Towle,  59  N.  H.  117;  Livingston  v. 
Pittsburgh,  etc.,  R.  Co.,  2  Grant  Cas.  (Pa.)  219; 
Patty  v.  Hillsboro  Roller  Mill  Co.,  4  Tex.  Civ. 
App.  224;  Nolan  County  v.  Simpson,  74  Tex. 
218.  See  also  supra,  this  section,  Actual  Au- 
thority —  In  General. 

2.  Pledge  of  Firm  Credit  to  Pay  Private  Debts. 
—  Leverson  v.  Lane,  13  C.  B.  N,  S.  278,  106  E. 
C.  L.  278;  Ex  p.  Darlington  Dist.  Joint-stock 
Banking  Co.,  4  De  G.  J.  &  S.  581;  Snaith  v. 
Burridge,  4  Taunt.  684;  Brooks- Waterfield  Co. 
v.  Carpenter,  (Ky.  iSqq)  53  S.  W.  Rep.  40. 

Goods  for  Private  Use  Purchased  on  Credit  of 
Firm.  —  Gullat  v.  Tucker,  2  Cranch  (C.  C.)  33; 
Taylor  v.  Rasch,  5  Nat.  Binkr.  Reg.  399,  23 
Fed.  Cas.  No,  13,801;  Bird  v.  Lanius,  7  Ind. 
615;  Warder  v.  Newdigatc,  11  B.  Mon.  (Ky.) 
177- 

Note  Including  Firm  Debt.  —  A  partner  cannot 
bind  his  copartners,  without  their  assent,  by 
giving  the  firm  note  for  his  individual  debt, 
though  it  also  includes  a  small  amount  for 
which  the  firm  is  liable.  King  v.  Faber,  22 
Pa.  St.  21 ;  Bell  v.  Faber,  1  Grant  Cas.  (Pa.)  31. 

Evidence  to  Show  Knowledge. —  Where  the 
defense  to  a  partnership  note  is  that  it  was 
given  in  a  transaction  not  within  the  line  of 
the  partnership,  considerable  latitude  should 
be  allowed  in  the  proof  of  facts  tending  to 
show  that  all  the  defendants  knew  that  their 
partnership  name  was  being  used  in  dealings 
with  the  plaintiff;  the  fact  that  the  business 
and  correspondence  were  carried  on  in  the 
partnership  name  is  admissible  in  connection 
with  evidence  from  which  the  jury  might  infer 
that  all  the  defendants  knew  that  the  plaintiff 
understood  that  he  was  dealing  with  the  firm. 
Mills  v.  Bunce,  29  Mich.  364. 

Right  of  Bona  Fide  Holder  to  Recover  from 
Firm.  —  If  a  partner  gives  a  negotiable  note,  in 
the  name  of  the  partnership,  for  his  own  pri- 
vate debt,  a  bona  fide  indorsee  of  the  note  who 
had  no  notice  of  the  purpose  for  which  it  was 
given  may  recover  the  amount  from  the  co- 
partnership. Munroe  v.  Cooper,  5  Pick.  (Mass.) 
412;  Chazournes  v.  Edwards,  3  Pick.  (Mass.) 
5;  Livingston  v.  Roosevelt,  4  Johns.  (N.  Y.) 
251,  4  Am.  Dec.  273;  Mechanics'  Bank  v.  Fos- 
ter, (Supm.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.) 
47,  29  How.  Pr.  (N.  Y.)  408.  And  see  Rich  v. 
pavis,  6  Cal.  141;   Chittenango  First  Nat. 
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such  authority  is  on  the  creditor,  and  it  is  not  sufficient  to  prove  that  he 
honestly  believed  that  such  authority  existed,1  unless  by  their  conduct  the 
other  partners  are  estopped  from  denying  the  authority.2 

(4)  Particular  PoweTS  —  (a)  Nature  of  Business  as  Controlling.  — The  question 
whether  any  particular  act  is  necessary  to  the  transaction  of  a  business  in  the 
way  in  which  it  is  usually  carried  on  is  to  be  determined  by  the  nature  of  the 
business  and  by  the  practice  of  persons  engaged  in  it.3  In  commercial  part- 
nerships the  power  of  a  partner  to  bind  the  firm  may  generally  be  determined 
by  the  court  as  a  question  of  law,4  while  in  noncommercial  partnerships  the 


Arebraska.  —  Howell  v.  Wilcox,  etc.,  Sewing 
Mach.  Co.,  12  Neb.  177. 

Nevada.  —  Davis  v.  Cook,  14  Nev.  265. 

New  Hampshire.  — Williams  v.  Gilchrist,  II 
N.  H.  535- 

New  Jersey.  — -  Mecutchen  v.  Kennady,  27  N. 
J.  L.  230. 

New  York.  —  Elliott  v.  Dudley,  19  Barb.  (N. 
Y.)  326;  Parker  v.  Jackson,  16  Barb.  (N.  Y.) 
33;  Kemeys  v.  Richards,  11  Barb.  (N.  Y  )  312; 
Union  Nil.  Bank  v.  Underhill,  21  Hun  (N.  Y.) 
178;  Gansevoort  v.  Williams,  14  Wend.  (N.  Y.) 
133:  Mercein  v.  Andrus  10  Wend.  (N.  Y.)  461 ; 
Rochester  Bank  v.  Bowen.  7  Wend.  (N.  Y.) 
158;  Vallett  v.  Parker,  6  Wend.  (N.  Y.)  615; 
Wardell  v.  Hughes,  3  Wend.  (N.  Y.)4ig;  Wil- 
liams v.  Walbridge,  3  Wend.  (N.  Y.)  415;  Foot 
v.  Sabin.  19  Johns.  (M.  Y.)  154,  10  Am.  Dec. 
208;  Dob  v.  Halsey,  16  Johns.  (N.  Y.)  34,  8 
Am.  Dec.  293;  Doty  w.  Bates,  11  Johns.  (N.  Y.) 
544;  Livingston  v.  Roosevelt,  4  Johns.  (N.  Y.) 
251,4  Am.  Dec.  273;  Dubois  v.  Roosevelt,  4 
Johns.  (M.  Y.)  262.  note;  Livingston  v.  Hastie, 

2  Cai.  (N.  Y.)  246;  Lansing  v.  Gaine,  2  Johns. 
(M.  Y  )300,  3  Am.  Dec.  422;  Atlantic  State  Bank 
v.  Savery,  82  N.  Y.  291;  Lucker  v.  Iba,  54  N. 
Y.  App.  Dtv.  566;  Van  Voorhis  v.  Brown,  29 
N.  Y.  App.  Div.  rig;  Gates  v.  Vincent,  (Brook- 
lyn City  Ct.  Gen.  T.)  12  N.  Y.  Supp.  704; 
H  mchin  v.  Vacher.  24  N.  Y.  Wkly.  Dig.  196; 
Clark  Dearborn,  6  Duer  (N.  Y .)  309;  Miller 
v.  M  a  lice,  6  Hill  (M.  Y.)  115  ,  Stainer  v.  Tysen, 

3  Hill  (N.  Y.)  279;  Church  v.  Farnham,  Sheld. 
(N.  Y.)  393;  Union  Mut.,  etc  ,  Co.  v.  Doherty, 
(NT.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  23. 

North  Carolina.  —  Hartness  v.  Wallace,  106 
N.  Car.  427;  Weed  v.  Richardson,  2  Dev.  &  B 
L.  (tg  N.  Car  )  535.  See  also  Cotton  v.  Evans, 
1  Dev.  &  B.  Eq.  (21  N.  Car.)  284. 

Ohio.  —  Binninger  v.  Fuchs,  7  Ohio  Dec. 
(Reprint)  613,  4  Cine.  L.  Bui.  270. 

Pennsylvania.  —  Baird  v.  Cochran,  4  S.  &  R. 
(Pa.)  3g7;  Porter  v.  Gunnison,  2  Grant  Cas. 
(Pa.)  2g7;  Bell  v.  Faber.  1  Grant  Cas.  (Pa.)  31; 
Noble  v.  M'Clintock,  2  W.  &  S.  (Pa.)  152; 
Clay  v.  Coltrell,  18  Pa.  St.  40S;  Brown  v.  Pet- 
tit,  178  Pa.  St.  17,  56  Am.  St.  Rep.  742;  King 
v.  Faber,  22  Pa.  St.  21;  Graham  v.  Taggarl, 
fPa.  1887)  11  Atl.  Rep.  652. 

South  Dakota.  —  Noyes  v.  Crandall,  6  S. 
Dak.  460. 

Texas.  —  Burleigh  v.  Parton,  21  Tex.  585; 
Powell  v.  Messer,  18  Tex.  407:  McKinney  v. 
Bradbury,  Dall.  (Tex.)  441;  Phillips  v.  Stan- 
zell,  (Tex.  Civ.  App.  1895)  28  S.  W.  Rep. 
900. 

Vermont.  —  Huntington  v.  Lyman,  1  D. 
Chin.  (Vt.)  438.  12  Am.  Dec.  716. 

Virginia.  —  National  Bank  v.  Cringan,  gi 
Va.  347. 


West  Virginia. — Tomkins  v.  Woodyad,  5 
W.  Va.  216. 

Wisconsin.  —  McLinden  v.  Wentworth,  51 
Wis.  170. 

Withdrawal  of  Authority.  —  Consent  by  a 
partner  to  the  application  of  a  firm  check  in 
payment  of  the  personal  indebtedness  of  a  co- 
partner may  be  withdrawn  at  any  time  before 
application  is  made  or  the  rights  of  third  per- 
sons intervene.  Jacksonville  Nat.  Bank  v. 
Mapes,  85  III  67. 

1.  Burden  of  Proving  Authority  on  Creditor  — 
England.  —  Kendal  v.  Wood,  L.  R.  6  Exch.  243. 

Alabama.  —  Guice  v.  Thornton,  76  Ala.  466, 
Mauldin  v.  Branch  Bank,  2  Ala.  502. 

Florida.  —  Lanier  v.  McCabe,  2  Fla.  32,  48 
Am.  Dec.  173. 

Minnesota.  —  Farwell  v.  St.  Paul  Trust  Co., 
45  Minn.  495,  22  Am.  St.  Rep.  742;  Bank  of 
Commerce  v.  Selden,  3  Minn.  155. 

New  Hampshire.  —  Davenport  v.  Runlett,  3 
N.  H.  386. 

New  Jersey.  —  Mecutchen  v.  Kennady,  27 
N.  J.  L.  230. 

New  York.  —  Kemys  v.  Richards,  11  Barb. 
(N.  Y.)3i2;  Gansevoort  v.  Williams,  14  Wend. 
(N.  Y.)  133;  Wilson  v.  Williams,  14  Wend.  (N. 
Y.)  146,  28  Am  Dec.  518;  Mercein  v.  Andrus, 
10  Wend.  (N.  Y.)  461. 

Pennsylvania.  —  Foster  v.  Andrews,  2  P.  & 
W.  (Pa.)  160. 

Texas.  —  Powell  v.  Messer,  18  Tex.  401. 
West  Virginia.  —  Tompkins  v.  Woodyad,  5 
W.  Va.  216. 

Inference  from  Payment  of  Similar  Notes.  — 
Authority  to  execute  a  particular  note  in  the 
firm  name  is  not  to  be  inferred  from  the  mere 
fact  that  the  partners  have  paid  other  notes  so 
executed.  Easter  v.  Farmers'  Nat.  Bank,  57 
111.  215. 

2.  Estoppel  to  Deny  Authority  of  Partner.  — 

Kendal  v.  Wood,  L.  R.  6  Exch.  243;  Casey  v. 
Carver.  42  111.  225;  Foster  v.  Andrews,  2  P.  & 
W.  (Pa.)  160. 

3.  Nature  of  Business  as  Determinative  of  Part- 
ner's Authority.  —  Alabama  Fertilizer  Co.  v. 
Reynolds,  79  Ala.  497.  And  see  Vienne  v. 
Harris,  14  La.  Ann.  383;  Pooley  v.  Whitmore, 
10  Heisk.  (Tenn.)  635,  27  Am.  Rep.  733. 

Power  of  Manufacturing  Firm  to  Purchase  Goods 
in  Emergency,  —  In  Bulkley  v.  Wood,  4  Pa. 
Super.  Ct.  397,  it  was  held  to  be  within  the  im- 
plied authority  of  a  member  of  a  firm  engaged 
in  manufacturing  and  selling  paper  to  pur- 
chase paper  to  fill  an  emergency  order. 

4.  Questions  of  Law  in  Commercial  Partnerships. 
—  Judge  v.  Braswell.  13  Bush  (Ky.)  71,  26  Am. 
Rep.  185;  Farmer  v.  Wickliffe  Bank,  (Ky.  i8gg) 
51  S.  W.  Rep.  586;  Cooper  v.  Nelson,  12  Ky 
L.  Rep.  8go. 
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extent  of  such  power  presents  a  question  of  fact.1 

(b)  Acts  Within  Implied  Authority  in  Absence  of  Agreement  —  aa.  Of  Partners  Generally. 
—  Ho  Universal  Rule  Can  Be  Stated  as  to  the  implied  authority  of  partners  to  do 
particular  acts.  A  number  of  cases,  however,  in  which  it  has  been  held  that 
a  partner  had  implied  or  apparent  authority  to  bind  his  firm,  in  the  absence 
of  evidence  of  a  usage  to  the  contrary  in  the  particular  business,  are  here 
presented. 

Power  to  Receive  Payment  and  Give  Receipt.  —  One  partner  may  receive  payment 
of  debts  due  to  his  firm  and  give  receipts  therefor;2  and  this  even  where  the 
firm  effects  are  transferred  to  another  that  he  may  act  as  a  mere  agent  (with- 
out an  interest)  for  the  collection  and  payment  of  debts.3  A  receipt  given  by 
one  partner  in  his  own  name,  having  relation  to  the  partnership  business,  has 
been  held  to  bind  the  firm.4 

A  Partner  Has  Power  to  Compromise  and  Discharge  a  Claim  of  the  firm  against  a  third 
party.5 

Assignment  of  Choses  in  Action.  —  So  a  partner  has  implied  authority  to  assign 

chos.es  in  action.6 

A  Partner  May  Draw  Checks  in  the  firm  name  on  the  bankers  of  the  firm  and 
may  indorse  checks  payable  to  the  firm;7  and  it  has  been  held  that  where  a 


1.  Question  of  Fact  in  Noncommercial  Partner- 
ships.—  Judge  v.  Braswell,  13  Bash  (Ky.)  71, 
26  Am.  Rep.  185. 

2.  Power  to  Receive  Payment  of  Firm  Debts  and 
Give  Receipts —  England.  —  Porter  v.  Taylor. 
6  M.  &  S  156,  18  Rev.  Rep.  338;  Stead  v.  Salt, 
3  Bing.  103,  11  E.  C.  L.  52,  28  Rev.  Rep. 
6o3; 

Connecticut.  —  Noyes  v.  New  Haven,  etc.,  R. 
Co.,  30  Conn.  1. 

Illinois.  —  Sleele  v.  Joliet  First  Nat.  Bank,  60 
III.  23;  Gordon  v.  Freeman,  11  111  14;  Gregg 
v.  James,  1  111.  143,  12  Am.  Dec.  151. 

Indiana.  — Yandes  v.  Lefavour,  2  Blackf. 
(Ind.)  371;  Selking  v.  jones,  52  Ind.  409. 

Kentucky.  —  Brooks-Waterfield  Co.  v.  Love- 
lace, 6  Ky  L.  Rep.  367;  Faulds  v.  Davis,  3 
Ky.  L.  Rep.  760. 

Louisiana. — White  v.  Jones,  14  La.  Ann. 
692. 

Michigan.  —  Banner  Tobacco  Co.  v.  Jenison, 
48  Mich.  459. 

Minnesota.  —  Vanderburgh  v.  Bassett,  4 
Minn.  242. 

New  York.  —  Wyckoff  v.  Anthonv,  g  Daly 
(N.  Y.)  417. 

Pennsylvania. — Salmon  v.  Davis,  4  Binn. 
(Pa.)  375,  5  Am.  Dec.  410. 

Tennessee.  —  Allen  v.  Farrington,  2  Sneed 
(Tenn  )  526. 

Virginia.  —  Scott  v.  Trent,  1  Wash.  (Va.)  77. 

Power  to  Accept  Goods  in  Payment.  —  See  Lee 
v.  Hamilton,  12  Tex.  418.  See  also  the  title 
Accord  and  Satisfaction,  vol.  1,  p.  417. 

Right  to  Take  Trust  Deed  to  Secure  Firm  Debt. 
—  Crawford  v.  Nolan,  70  Iowa  97. 

Crediting  Individual  Debt  on  Note  Held  by 
Firm.  —  If  one  partner  indorses  a  receipt  of  a 
part  payment  on  a  promissory  note,  the  prop- 
erty of  the  partnership,  in  satisfaction  of  his 
individual  debl,  the  firm  cannot,  in  an  action 
at  law,  rescind  such  payment  and  sue  for  the 
original  amount.  Craig  v.  Hulschizer,  34  N. 
J.  L.  363. 

Retaining  Solicitor  to  Recover  Firm  Debts.  — 
Court  v.  Berlin,  (1897)  2  Q.  B.  396. 

3.  Agent  Employed  for  Collection.  —  Gordon  v. 
Freeman.  11  111.  14. 


4.  Receipt  in  Partner's  Own  Name  Binding  on 
Firm  —  Brown  v.  Lawrence,  5  Conn.  397. 

5.  Compromise  and  Discharge  of  Claim  Against 
Third  Party.  —  Stveet  v.  Morrison.  103  N.  Y. 
235;  Minlo  v.  Baur,  (Supm.  Ct.  Gen.  T.)  17 
Civ.  Pro.  (N.  Y.)  314;  Cunningham  v.  Litile- 
field,  1  Edw.  (N.  V.)  104.  See  also  the  title 
Accord  and  Satisfaction,  vol.  1,  p.  428. 
note  2. 

6.  Assignment  of  Choses  in  Action —  United 
States.  —  Harrison  v.  Sterry,  5  Cranch  (U.  S.) 
289;  U.  S.  Bank  v.  Binney,  5  Mason  (U.  S.) 
176;  Halsey  v.  Fairbanks,  4  Mason  (U.  S  )  206. 

Connecticut.  —  Mills  v.  Barber,  4  Day  (Conn.) 
428, 

Delaware.  —  Ellison  r.  Stuart,  2  Penn. 
(Del.)  179. 

loztia.  —  Frorr.me  v.  Jones,  13  Iowa  474; 
Randolph  Bank  v.  Armstrong.  11  Iowa  515. 

Massachusetts.  —  Lamb  v.  Durant.  12  Mass. 
54,  7  Am.  Dec.  31;  Quiner  v.  Marblehead 
Social  Ins.  Co.,  10  Mass.  476;  Hodges  v. 
Harris,  6  Pick.  (Mass.)  360. 
Missouri.  —  Clark  v.  Rives,  33  Mo.  579. 
New  Jersey.  —  Boswell  1.  Green,  25  N.  J.  L. 
390;  Gerli  v.  Poidebard  Silk  Mfg.  Co.,  57  N.  J. 
L.  432,  51  Am.  St.  Rep.  612. 

New  York.  —  McClelland  v.  Remsen,  36 
Barb.  (N.  Y.)  622;  Radt  v.  Rosenfeld,  (Supm. 
Ct.  App.  T.)  20  Misc.  (N.  Y.)  312. 

See  also  the  title  ASSIGNMENTS,  vol.  2,  p.  1012. 
Assignment  of  Judgment  in  Favor  of  Firm.  — 
Allen  v.  Clark,  (Supm.  Ct.  Gen.  T.)  21  N.  Y. 
Sapp  338. 

May  Assign  under  Seal.  —  Evetit  v.  Strong,  5 
Hill  (N.  Y.)  163,  affirmed  7  Hill  (N.  Y  )  585. 
See  also  as  to  the  effect  of  a  seal,  infra,  ihis 
subsection,  Acts  as  to  Which  No  Authority  Im- 
plied—  Power  to  Bind  Firm  by  Sealed  Instrument. 

Assignment  by  Infant  Partner  Held  to  Be  Valid. 
—  Avery  v.  Fisher,  28  Hun  (N>.  Y.)  508. 

7.  Authority  to  Draw  and  Indorse  Checks.  — 
Laws  v.  Rand,  3  C.  B.  N.  S.  442.  91  E.  C.  L. 
442;  Fulweiler  v.  Hughes,  17  Pa.  St.  440.  See 
also  Murphy  v.  Camden,  18  Mo  122. 

Post-dated  Checks.  —  See  Forsterz/.  Mackreth, 
L.  R.  2  Exch.  163,  stated  in  the  title  Bills 
and  Notes,  vol.  4,  p.  125,  note  4. 
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partner  is  the  general  agent  for  the  transaction  of  a  firm's  business  he  may 
authorize  another  to  draw  a  check  therefor.1 

Contracts  in  Reference  to  Firm  Business.  —  A  partner  may  make  contracts  in  refer- 
ence to  the  business  of  the  firm.2  Lt  has  been  held,  however,  that  the  implied 
authority  of  a  general  partner  does  not  extend  to  contracts  not  belonging  to 
the  ordinary  usages  of  mercantile  law,3  and  therefore  does  not  extend  to  con- 
tracts for  liquidated  damages  or  forfeitures.4 

Rescission  of  Contract.  — ■  Although  it  may  be  that  the  action  of  one  partner 
will  not  bind  a  firm  in  regard  to  the  rescission  of  a  contract  where  the  busi- 
ness to  be  done  under  such  contract  constitutes  all  the  business  of  the  firm 
and  the  rescission  of  it  would  necessarily  terminate  the  firm  business,  yet  to 
render  such  rescission  invalid  it  must  appear  that,  as  a  matter  of  fact,  the 
business  under  the  contract  does  constitute  the  whole  business  of  the  firm.5 

A  Partner  Has  Implied  Authority  to  Insure  Firm  Property,*'  and  his  consent  to  the 
cancellation  of  a  policy  is  conclusive  on  the  firm,  and  a  formal  surrender  of 
the  policy  is  unimportant,  except  as  evidence  of  the  cancellation.7 

Purchase  and  Sale  of  Goods  for  Firm.  —  One  partner  may  purchase,  on  credit  of 
the  firm,  goods  required  for  carrying  on  its  business  in  the  usual  waj' ; 8  and 
he  may  also  sell  any  or  all  of  the  partnership  goods.9    He  may  not,  however, 


1.  Delegation  of  Authority  to  Draw  Checks.  — 

Evans      Evans,  82  Iowa  492. 

2.  Contracts  in  Reference  to  Firm  Business.  — 
Ellison  v.  Stuart,  2  Penn.  (Del.)  179;  Davis  v. 
Dodson,  95  Ga.  718,  5r  Am.  St.  Rep.  108; 
Pipestons  First  Nat.  Bank  v.  Rowley.  92  Iowa 
530;  Winn  v.  Hillyer,  43  Mo.  App.  139;  Gara- 
brant  v.  Wood,  4  Pa.  Super.  Ci.  391. 

May  Make  Time  Essence  of  Contract.  —  Van 
Winkl;  v.  VVilkins,  81  Ga.  93,  12  Am.  St.  Rep. 
299. 

A  Promise  to  Pay  Another's  Debt,  Made  to  Ob- 
tain Service  for  the  Firm,  will  bind  the  firm. 
Winn  v.  Hillyer,  43  Mo.  App.  139 

Contract  to  Pay  Firm  Debt  in  Certain  Money.  — 
Meyer  v.  Kohn,  29  Cal.  278. 

3.  Contracts  Not  Belonging  to  Ordinary  Usages 
of  Commercial  Law.  —  Waldron  v.  Hughes,  44 
W.  Va.  126. 

4.  Liquidated  Damages  or  Forfeitures.  —  Wal- 
dron v.  Hughes,  44  W.  Va.  T26. 

5.  Rescission  of  Contracts.  —  Shellito  v.  Samp- 
son, 61  Iowa  40.  And  see  Harper  v.  Mc- 
Kinnis,  53  Ohio  St.  434. 

6.  Insurance  of  Firm  Property.  —  Hillock  v. 
Traders'  Ins.  Co.,  54  Mich.  531;  Peoria  M.  & 
F.  Ins.  Co.  -.  Hall,  12  Mich.  202;  Osgood  v. 
Glover,  7  Daly  (N.  Y.)  367.  See  also  the  title 
Fire  Insurance,  vol.  13,  p.  135. 

7.  Partner's  Consent  to  Cancellation  of  Policy 
Binding  on  Firm. —  Hillock  v.  Traders'  Ins. 
Co  ,  54  Mirh.  532 

8.  Purchase  on  Firm  Credit  of  Goods  Required  in 
Firm  Business  —  England.  —  Bond  v.  Gibson,  1 
Campb.  185.  10  Rev.  Rep.  665;  Gardiner  v. 
Chills,  8  C.  &  P.  345,  34  E.  C.  L.  420. 

United  Slates.  —  Irwin  v.  Williar,  110  U.  S. 
499-  . 

Illinois,  — Crane  Co.  v.  Tierney,  175  111.  79; 
Mr  D. maid  v.  Fairbanks,  161  111.  124. 

Indiana.  —  Chappie  v.  Davis,  10  Ind.  App. 
404. 

Louisiana.  —  Dennistoun  v.  Debuys,  6  Mart. 
N.  S.  (La.)  50. 

Michigan.  — Stecker  v.  Smith,  46  Mich.  14; 
Cameron  v.  Blackman,  39  Mich.  108;  McPner- 
son  v.  Bristol,  122  Mich.  354. 


Missouri. —  Braches  v.  Anderson,  14  Mo.  441. 
New  York.  —  Weiss  v.  Bloch,  (N.  Y.  City  Ct. 
Gen.  T.)  2  Misc.  (N.  Y.)  455. 

North  Carolina.  —  Dickson  v.  Alexander,  7 
Ired.  L.  (29  N.  Car.)  4. 

Pennsylvania.  —  Clark  v.  Johnson,  90  Pa. 
St.  442. 

Tennessee.  —  Venable  v.  Levick,  2  Head 
(Tenn.)  351. 

Texas.- — Van  Alstyne  v.  Bertrand,  15  Tex. 
177- 

Seller  Ignorant  of  Partnership.  —  The  firm  is 
liable  for  goods  purchased  by  one  member 
which  go  into  the  partnership  and  though  the 
vendor  did  noi  know  of  the  existence  of  the 
partnership.     Blacken  v.  March,  4  Mo.  74. 

Purchaser  Member  of  Two  Firms.  —  Amerchant 
who  sells  goods  to  one  knowing  him  to  be  a 
member  of  two  different  firms,  lor  either  of 
which  the  goods  sold  would  be  suitable,  should 
ascertain  by  inquiry  with  which  firm  he  is 
dealing;  and  if  he  fails  to  make  such  inquiry, 
he  cannot  hold  the  firm  for  which  the  goods 
were  not  purchased  responsible.  Cushing  v. 
Smith,  43  Tex.  261.  See  also  Baker  v.  Nappier, 
19  Ga.  520. 

9.  Sale  of  Partnership  Goods  —  England.  — 
Lambert's  Case,  Godb.  244;  Dore  Wilkin- 
son, 2  Stark.  287,  3  E.  C.  L.  412. 

United  States.  —  Simonton  v.  Sibley,  122  U, 
S.  220;  Young  v  Wheeler,  34  Fed.  Rep.  98. 

Alabama.  —  Hyrschfelder  v  Keyser,  59  Ala. 
338;  Halstead  z>.  Shepard,  23  Ala.  558;  Ellis 
v.  Allen,  80  Ala.  515. 

Arkansas.  —  Drake  v.  Thyng,  37  Ark.  228. 
Delaware.  —  Ellison  v.  Stuart,  2  Penn.  (Del  ) 
179- 

Illinois.  —  Shelton  v.  Franklin,  68  III.  333. 
Indiana.  —  Peden  v.  Mail,  118  Ind.  560. 
Louisiana.  — Tyler  v.  Their  Creditors,  9  Rob. 
(La.)  372. 

Maine.  —  Woodward  v.  Cowing  41  Me.  9, 
66  Am.  Dec.  211;  Knowlton  v.  Reed,  38  Me. 
246. 

Massachusetts.  —  Arnold  v.  Brown,  24  Pick. 
(Mass.)  89,  35  Am.  Dec.  296. 

Minnesota.  —  Derby  v.  Gallup,  5  Mir.n.  119. 
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without  the  consent  of  his  copartner,  sell  all  the  firm  property  in  a  case  where 
the  continued  ownership  thereof  is  indispensable  to  the  business  of  the  firm,1 
and  in  any  case  of  a  sale  of  all  the  firm  property  by  one  partner  without  con- 
sulting the  other  partner,  only  slight  circumstances  are  required  to  render  the 
transaction  fraudulent  and  to  fix  the  buyer  with  notice.2 

Transfer  of  Property  in  Payment  of  Firm  Debts.  —  A  partner  may  also  transfer  firm 
property  in  payment  of  firm  debts.3  Though  generally  each  partner  has  the 
right  to  apply  any  of  the  partnership  money  in  his  hands  to  pay  partnership 
debts,  yet  in  a  proper  case  the  court  may  direct  a  partner  who  has  partnership 
money  in  his  hands  to  pay  it  into  court  to  be  applied  as  may  be  just.4 

A  Partner  May  Engage  Servants  or  Agents  for  the  partnership  business.5 

Employment  of  Attorney.  —  When  a  suit  is  brought  against  a  firm,  one  of  the 
partners  has  power  to  employ  an  attorney  to  attend  thereto;  and  an  appear- 
ance entered  by  such  attorney  will  be  binding  upon  the  other  partners.® 

Power  to  Bind  Firm  by  Acknowledgment  of  Debt.  —  A  partner  may  bind  his  copart- 
ner by  the  acknowledgment  of  debt.7 


Whitton 


Smith,  Freem. 


Mississippi 
(Miss.)  231. 

Missouri.  —  Clark  v.  Rives,  33  Mo.  579. 
New  Jersey.  —  Boswell  v.  Green,  25  N.  J.  L. 
396- 

New  York. —  Hudson  v.  McKenzie,  1  E.  D. 
Smith  (N.  Y.)  358;  Gtaser  v.  Stellwagen,  25 
N.  Y.  3 rs ;  Bender  v.  Hemstreet,  (Supm.  Ct. 
Spec.  T.)  12  Misc.  (N.  Y.)  620;  Prouly  v. 
Whipple,  10  N.  Y.  Wkly.  Dig.  387. 

Pennsylvania.  —  Christ  v.  Firestone,  (Pa. 
1887)  11  Atl.  Rep.  395;  Deckard  v.  Case,  5 
Watts  (Pa.)  22,  30  Am.  Dec.  287;  Hennessy  v. 
Western  Bank,  6  W.  &  S.  (Pa.)  310.  40  Am. 
Dec.  560;  Sloan  v.  Moore,  37  Pa.  St.  217;  Clark 
u.  Wilson,  19  Pa.  St.  414. 

1.  Sale  of  Entire  Property  Operating  to  Discon- 
tinue Firm  Business.  —  Blaker  v.  Sands,  29  Kan. 
551;  McNair  v.  Wilcox,  121  Pa.  St.  437,  6  Am. 
St.  Rep.  799.  And  see  Lowman  v.  Sheets,  124 
Ind.  416. 

But  such  a  sale  binds  the  partner  selling, 
who  thereby  disposes  of  all  his  interest  in  the 
joint  property  of  ihe  partnership.  Blaker  v. 
Sands,  29  Kan.  551. 

The  California  Statute  provides  that  a  partner 
shall  have  no  authority  to  do  any  act  the  re- 
sult of  which  would  render  the  carrying  on  of 
the  firm  business  impossible,  unless  his  co- 
partners have  wholly  abandoned  the  business 
to  him  or  are  incapable  of  acting.  Quinn  v. 
Quinn,  8r  Cal.  14. 

Under  this  statute  a  partner  is  not  rendered 
incapable  of  acting  by  a  tempjrary  absence 
from  the  state.  Carrie  v.  Cloverdale  Banking, 
etc.,  Co.,  90  Cal.  84. 

2.  Duty  to  Consult  Other  Partner  if  At  All  Con- 
venient. —  Williams  v.  Roberts,  6  Coldw. 
(Term.)  493. 

3.  Transfer  of  Firm  Property  in  Payment  of 
Firm  Debts  —  I hiited  States.  —  Piatt  v.  Oliver, 
3  McLean  (U.  S.)  27. 

Alabama.  —  Hyrschfelder  v.  Keyser,  59  Ala. 
338;  Ullman  v.  Myrick,  93  Ala.  532;  Collum 
v.  Bloodgood,  15  Ala.  34. 

California.  —  Carrie  v.  Cloverdale  Banking, 
etc.,  Co  ,  90  Cal.  84. 

Illinois.  —  Hanchett  v.  Gardner,  138  111.  571. 

Iowa. — Janney  v.  Springer,  78  Iowa  617,  16 
Am.  St.  Rep.  460;  Fromme  v.  Jones,  13  Iowa 
474- 


Ne7v  York.  —  Van  Brunt  v.  Applegale,  44  N. 
Y.  544;  Mabbett  v.  White,  12  N.  Y.  442;  Good- 
man v.  Goetz,  (C.  PI.  Gen.  T.)  13  N.  Y.  Supp. 
267;  Graser  v.  Stellwagen,  25  N.  Y.  315;  Eg- 
berts v.  Wood,  3  Paige  (N.  Y.)  517,  24  Am. 
Dec  236. 

Ohio.  —  McGregor  v.  Ellis,  2  Disney  (Ohio) 

286. 

Tennessee.  —  Mygatt  v.  McClure,  3  Head 
(Tenn.)  495. 

Texas.  —  Baldwin  v.  Richardson,  33  Tex.  16; 
Johnson  v.  Robinson,  68  Tex.  399. 

West  Virginia.  —  Williams  v.  Gillespie,  30 
W.  Va.  586. 

In  Missouri  one  partner  has  authority  to 
mortgage  all  the  personal  property  of  the  firm 
to  secure  the  payment  of  particular  debts  of 
the  firm.  Union  Bank  z..  Kansas  City  Bank, 
136  U.  S.  223. 

Assignments  for  Benefit  of  Creditors.  —  As  to 
the  power  of  one  partner  to  execute  a  general 
assignment  for  the  benefit  of  creditors,  see  the 
title  Assignments  for  the  Benefit  of  Credit- 
ors, vol.  3,  p.  25  et  sea. 

4.  Direction  for  Payment  of  Firm  Money  into 
Court.  —  Carper  v.  Hawkins,  8  W.  Ya.  291. 

5.  Engagement  of  Servants  or  Agents  for  Firm 
Business. —  Donaldson  v.  Williams,  1  Cromp. 
&  M.  345;  Barcroft  v.  Haworth,  29  Iowa  462; 
Boyd  v.  Watson,  101  Iowa  214;  Sweeney  v. 
Neely,  53  Mich.  421;  Weaver  v.  Tapscott,  9 
Leigh  (Va.)  424;  Brooke  Washington,  S 
Gratt.  (Va.)  248.  56  Am.  Dec.  142.  See  also 
the  title  Agency,  vol.  1,  pp.  943,  944,  959;  and 
compare  Straus  v.  Kohn,  83  111.  App.  497;  Pal- 
liser  v.  Erhardt,  46  N.  Y.  App.  Div.  222. 

6.  Power  to  Employ  Attorney.  —  Messenger's 
Appeal,  43  Leg.  Int.  (Pa)  101 ;  Bennett  v. 
Stickney,  17  Vt.  531.  And  see  Newton  v.  Yale, 
15  N.  Y.  Wkly.  Dig.  33. 

Contra  as  to  Mining  Partner.  —  See  infra,  this 
title.  Mining  Partnerships  —  Rights  and  Lia- 
bilities as  to  Third  Persons  —  Power  of  Partner 
to  Bind  Firm. 

7.  Acknowledgment  of  Debt.  —  Corps  v.  Robin- 
son, 2  Wash.  (U.  S.)  38S,  6  Fed.  Cas  No.  3,252. 

Acknowledgment  or  Part  Payment  by  One  as  Ee- 
moving  Bar  of  Limitation.  —  See  the  title  Limi- 
tation of  Actions,  vol.  19.  p.  306  et  seq. 

One  Partner  Can  Interrupt  Prescription  as  to  all 
the  other  partners  who  are  bound  in  solido, 
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One  Partner  Can  Bind  His  Firm  by  Taking  a  Lease  to  the  firm  of  real  estate  necessary 
for  the  purposes  of  the  firm.1 

Execution  of  Bond  for  Title.  —  In  cases  of  firms  engaged  in  real-estate  business, 
a  bond  for  title  executed  by  one  partner  in  the  firm  name  will  bind  the  firm 
even  without  his  copartner's  consent,  the  lands  of  the  firm  being  deemed  to 
be  personalty.3 

Use  of  Firm  Name  in  Perfecting  Mechanic's  Lien.  —  A  member  of  a  firm  may  use  the 
firm  name  in  perfecting  a  mechanic's  lien.3 

Either  Partner  in  a  Firm  of  Attorneys  May  Attend  to  Business  IntruBted  to  the  Firm  ;  but 
if  the  firm  contracts  with  a  client  for  the  personal  services  of  a  particular  part- 
ner, his  failure  to  perform  them  is  a  breach  of  contract,  for  which,  however, 
the  damages  will  be  but  nominal  if  another  partner  perfoims  the  duty  with 
due  professional  skill  and  without  injury  to  the  client.4 

66.  As  to  Negotiable  Paper  —  (ad)  Trading  Partnerships.  —  In  an  ordinary  trading 
partnership,  a  partner  has  implied  authority  to  draw,  accept,  make,  and 
indorse  bills  of  exchange  and  promissory  notes  in  the  name  of  the  firm.6  Even 


even  after  the  dissolution  of  the  partnership. 
Carroll  v.  Gayarre,  15  La.  Ann.  671.  But 
generally  as  to  powers  of  partners  after  disso- 
lution, see  infra,  this  title,  Dissolution  —  Rights, 
Powers,  and  Liabilities  A  fter  Dissolution. 

1.  May  Take  Lease  to  Firm  of  Kealty  Necessary 
for  Firm  Purposes.  —  Stillman  v.  Harvey,  47 
Conn.  33. 

2.  Bond  for  Title  Executed  by  One  in  Firm 
Name.  —  Rovelsky  v.  Brown,  92  Ala.  522,  25 
Am.  St.  Rep.  83. 

3.  May  Use  Firm  Name  in  Perfecting  Mechanic's 
Lien. — Jones  v.  Hurst,  67  Mo.  568.  See  fur- 
ther the  title  Mechanics'  Liens,  vol.  20.  p.  505. 

4.  Either  May  Attend  to  Business  Intrusted  to 
Firm.  —  Smith  v.  Hill,  13  Ark.  173. 

5.  Authority  to  Draw,  Accept,  and  Indorse  Bills 
and  Notes  in  Firm  Name  —  England.  —  Ex  p. 
Darlington  Dist.  Joini-stock  Banking  Co.,  4 
De  G.  J.  &  S.  581;  Stephens  v.  Reynolds,  5  H. 
&  N.  513;  Musgrave  v.  Drake,  5  Q.  B.  185,  48 
E.  C.  L.  185. 

Alabama.  —  Palmer  v.  Scott,  68  Ala.  380; 
Wagner  v.  Simmons,  61  Ala.  143;  Warren  v. 
Taylor,  60  Ala.  218;  Jemison  v.  bearing,  41 
Ala.  283;  Saltmarsh  v.  Bower,  22  Ala.  221; 
Sprague  v.  Zunts,  18  Ala.  382;  Knapp  v. 
McBride,  7  Ala.  19. 

Arkansas.  —  Little  Grocer  Co.  v.  Johnson,  50 
Ark.  62. 

California.  —  Randall  v.  Hunter,  76  Cal.  255; 
Rich  v.  Davis,  4  Cal.  22. 

Connecticut.  —  Storer  v.  Hinkley,  Kirby 
(Conn.)  14S. 

Georgia.  —  Giles  v.  Vandiver,  91  Ga.  192; 
Freeman  v.  Ross,  15  Ga.  252. 

Illinois.  — Dow  v.  Phillips,  24  111.  249;  De- 
lahay  v.  Clement,  3  III.  575;  Hurd  v.  Hag- 
gerty.  24  111.  171 ;  Weirick  v.  Graves.  73  III. 
App.  266;  Uhlendorf  v.  Kaufman,  41  111.  App. 
373;  Wiley  f.  Stewart,  23  111.  App.  236,  affirmed 
122  III.  545. 

Indiana.  —  Fulton  v.  Loughlin,  118  Ind.  286. 

Iowa.  —  Milwaukee  Harvesting  Co.  v.  Crab- 
tree,  101  Iowa  526;  Dickson  v.  Dryden,  97 
Iowa  122;  Brayley  v.  Hedges,  52  Iowa  623; 
Sherwood  v.  Snow,  46  Iowa  481,  26  Am.  Rep. 
155- 

Kansas.  —  Lee  v.  Ft.  Scott  First  Nat.  Bank, 
45  Kan.  9;  Lindh  v.  Crowley.  29  Kan.  756; 
Deitz  v.  Regnier,  27  Kan.  94;  Fuller  v.  Scott, 
8  Kan.  25. 


Kentucky.  —  Bacon  v.  Hutchings,  5  Bush 
(Ky.)  598;  Burgess  v.  Northern  Bank,  4  Bush 
(Ky.)  602;  State  Bank  v.  Brooking,  2  Litt.  (Ky.) 
45;  Willson  v.  Whaley,  7  Ky.  L.  Rep.  527; 
Jones  v.  Regney,  6  Ky.  L.  Rep.  595. 

Louisiana.  —  Martin  v.  Muncy,  40  La.  Ann. 
190;  Walworth  v.  Henderson,  9  La.  Ann.  339. 

Maine.  —  Dudley  u.  Li ttlefi eld ,  21  Me.  418; 
Beaman  v.  Whitney,  20  Me.  413;  Emerson  v. 
Harmon,  14  Me.  271. 

Maryland.  —  Coursey  v.  Baker,  7  Har.  &  J. 
(Md.)  28;  Manning  v.  Hays,  6  Md.  5. 

Massachusetts.  —  Wheeler  v.  Rice,  8  Cush. 
(Mass.)  205;  Connecticut  River  Bank  7/. 
French,  6  Allen  (Mass.)  313;  Atlas  Nat.  Bank 
v.  Savery,  127  Mass.  75,  34  Am.  Rep.  345; 
Blodgett  v.  Weed,  119  Mass.  215. 

Michigan.  —  Stevens  v.  McLachlan,  120 
Mich.  285;  Towle  v.  Dunham,  84  Mich.  268; 
Littell  v.  Fitch,  ir  Mich.  525. 

Minnesota.  —  Vetsch  v  Neiss,  66  Minn.  459; 
Wilson  v.  Richards,  28  Minn.  337. 

Mississippi.  —  Bloom  v.  Helm,  53  Miss.  21; 
Sylverstein  v.  Atkinson,  45  Miss.  81. 

Missouri.  —  Hayner  v.  Crow,  79  Mo.  293; 
Hickman  v.  Kunkle,  27  Mo.  401;  Tutt  v.  Ad- 
dams,  24  Mo.  186;  Robinson  v.  Johnson,  1 
Mo.  233;  Midland  Nat.  Bank  v.  Schoen,  123 
Mo.  650;  Carter  v.  Steele,  83  Mo.  App.  air; 
Feurt  v.  Brown,  23  Mo.  App.  332;  Holt  v. 
Simmons,  16  Mo.  App.  97;  Augusta  Wine  Co. 
v.  Weippert,  14  Mo.  App.  483;  Farmers',  etc., 
Sav.  Inst.  v.  Garesche,  12  Mo.  App.  584; 
Bartholow  Banking-house  v.  St.  Joseph  Lead 
Co.,  12  Mo.  App.  587;  St.  Louis  Third  Nat. 
Bank  v.  Snyder.  10  Mo.  App.  213. 

Montana.  —  Williston  v.  Camp,  g  Mont.  88. 
New  Hampshire.  —  Wagner  v.  Freschl,  56 
N.  H.  495- 

New  York.  —  Gale  v.  Miller,  44  Barb.  (N.  Y.) 
420;  Catskill  Bank  v.  Stall,  15  Wend.  (N.  Y.) 
364:  Mohawk  Nat.  Bank  v.  Van  Slyck,2g  Hun 
(N.  Y.)  188;  Hunt  v.  Chapin,  6  Lans.  (N.  Y.) 
139;  White's  Bank  v.  Getz,  2  N.  Y.  Wkly.  Dig. 
267;  Manhattan  Co.  v.  Ledyard,  1  Cai.  (N.  Y.) 
192;  Steuben  County  Bank  v.  Alberger,  101  N. 
Y.  202;  Chemung  Canal  Bank  v.  Bradner,  44 
N.  Y.  680;  Smith  v.  Lusher,  5  Cow.  (N.  Y.) 
688;  Flour  City  Nat.  Bank  v.  Widener,  24  N. 
Y.  App.  Div.  330. 

Ohio.  —  Rice  v.  Goodenow,  Tappan  (Ohio) 
126;   McKee    v.    Hamilton,  33  Ohio   St.  7; 
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though  the  partner  exercising  such  power  abuses  his  trust  for  his  individual 
benefit,  his  copartner  will  be  bound  unless  the  holder  is  chargeable  with 
notice  of  the  facts.1 

The  Burden  of  Proof,  it  has  been  held,  is  upon  a  partner  not  signing  to  show, 
not  only  that  the  note  was  given  for  purposes  outside  of  the  scope  of  the 
partnership  business,  and  against  partnership  agreements,  but  also  that  the 
party  taking  the  note  had  knowledge  of  such  facts,  in  order  to  defeat  a 
recovery  in  his  hands.2 

Exchange  of  Accommodation  Acceptances.  —  Though  a  partner  has  no  power,  as  a 
general  rule,  to  issue  accommodation  paper  in  the  name  of  the  firm,3  he  may, 
for  the  benefit  of  his  firm,  and  in  order  to  raise  money,  use  the  name  of  the 
firm,  by  accepting  a  bill  of  exchange,  to  be  exchanged  for  the  acceptance  of 
another  firm,  this  being  in  substance  but  giving  the  name  of  the  partnership 
to  secure  an  indorser.4 

Exchange  of  Firm  Note  for  That  of  Another.  — ■  A  partner  may,  it  is  held,  exchange 
the  firm  note  for  that  of  another  for  the  same  amount,  when  the  proceeds  are 
to  be  used  in  the  firm  business.5 

A  Partner  May  Take  Up  an  Old  Note  Though  Not  Matured  and  give  new  Ones  reducing 
the  time  of  payment  of  a  debt.6 

Union  Nat.  Bank  v.  Wickham,  3  Ohio  Dec. 
658;  Gano  v.  Samuel,  14  Ohio  592;  Horsey  v. 
Heath,  5  Ohio  358;  Benninger  v.  Hess,  41 
Ohio  St.  64. 

Pennsylvania.  —  Meyran  v.  Abel,  189  Pa. 
215,  69  Am.  St.  Rep.  806;  Saylor  v.  Bank,  I 
Walk.  (Pa.)  328;  Sedgwick  v.  Lewis,  70  Pa.  St. 
217;  McConeghy  v.  Kirk,  68  Pa.  St.  200; 
Potter  v.  Price,  3  Pittsb.  (Pa.)  136;  Levan  v. 
Hoff.  1  W.  N.  C.  (Pa.)  620. 

Rhode  Island.  —  Windham  County  Bank  v. 
Kendall,  7  R.  I.  77- 

South  Carolina.  —  Williams  v.  Connor,  14  S. 
Car.  621. 

Tennessee.  —  Poole y  v.  Whitmore,  10  Heisk. 
(Tenn.)  636,  27  Am.  Rep.  733;  Fletcher  v. 
Brown,  7  Humph.  (Tenn.)  385;  Crosthwait  v. 
Ross,  1  Humph.  (Tenn.)  23,  34  Am.  Dec.  613. 

Vermont.  —  Barrett  v.  Russell,  45  Vt.  43; 
Sprague  v.  Ainsworth,  40  Vt.  47;  Norton  v. 
Downer,  15  Vt.  569. 

Wisconsin.  —  Freeman  v.  Carpenter,  17  Wis. 
129. 

And  see  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  176  et  seq. 

A  Bill  Drawn  by  a  Partner  on  the  Firm  is  in 
legal  effect  accepted  by  the  firm  when  drawn. 
Dougal  v.  Cowles,  5  Day  (Conn.)  515. 

Variation  in  Style  of  Company  Held  to  Be  Imma- 
terial.—  Kinsman  v.  Dallam,  5  T.  B.  Mon. 
(Kv.)  384;  Bacon  v.  Hulchings.  5  Bush  (Ky.) 
598.  And  see  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  179,  notes 
2.  3 

May  Draw  Bill  in  Favor  of  Firm  as  Agent  for 
Third  Person.  —  A  partner  may  act  as  the  agent 
of  a  third  person  in  drawing  a  bill  in  favor  of 
the  firm  for  an  advance  made  to  such  third 
person  by  express  authority.  Bating  v.  Ly- 
man, i  Storv  (U.  S.)  396,  2  Fed,  Cas.  No.  983. 

Effect  of  Restrictive  Agreement.  —  As  to  the 
rights  of  bona  fide  holders  of  negotiable  paper 
made  or  negotiated  in  the  name  of  ihe  firm  by 
one  partner  in  violation  of  his  agreement  with 
his  copartners,  see  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  pp.  176,  177. 

1.  Firm  Paper  Issued  for  Individual  Benefit  of 
Partner.  —  National  Exch.  Bank  v.  While,  30 
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Fed.  Rep.  412;  Rich  v.  Davis,  4  Cal.  22:  Wal- 
worth v.  Henderson,  9  La.  Ann.  339;  Munroe 
v.  Cooper,  5  Pick.  (Mass.)  412:  Chazournes  v. 
Edwards,  3  Pick.  (Mass.)  5;  Hayner  v.  Crow, 
79  Mo.  293;  Augusta  Wine  Co.  v.  Weippert,  14 
Mo.  App.  483;  Mechanics  Bank  v.  Foster, 
(Supm.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  47; 
Livingston  v.  Roosevelt,  4  Johns.  (N.  Y.)  251. 
4  Am.  Dec.  273;  Pooley  v.  Whitmore,  10  Heisk. 
(Tenn.)  631,  27  Am.  Rep.  733;  Crosthwait  v. 
Ross,  1  Humph.  (Tenn.)  23,  34  Am.  Dec.  613. 
See  also  the  titles  Accommodation  Paper, 
vol.  1,  p.  346;  Bills  of  Exchange  and  Prom- 
issory Notes,  vol.  4,  p.  176. 

2.  Burden  of  Proof  on  Partner  Not  Signing.  — 
Lee  v.  Ft.  Scott  Firsi  Nat.  Bank,  45  Kan.  9; 
St.  Louis  Third  Nat.  Bank  v.  Snyder,  10  Mo. 
App.  213.  And  see  Hickman  v.  Kunkle,  27 
Mo.  401;  Knapp  v.  McBride,  7  Ala.  19.  See 
also  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  177. 

When  Burden  of  Proof  on  Taker  to  Show  Assent 
of  Copartners.  —  Where,  in  an  action  upon  a 
note  made  in  the  name  of  a  partnership,  it  has 
been  shown,  on  the  part  of  the  firm,  that  the 
note  was  given  by  one  partner  for  his  indi- 
vidual debt,  and  that  this  was  known  by  ihe 
person  taking  the  note,  the  burden  of  proof  is 
upon  such  person  to  show  that  ihe  other  part- 
ners assented  to  the  making  of  such  note. 
Livingston  v.  Haslie,  2  Cai.  (N.  Y.)  246;  Dob 
v.  Halsey,  16  Johns.  (N.  Y.)  34,  8  Am.  Dec. 
293;  Laveity  v.  Burr,  1  Wend.  (N.  Y.)  529; 
Williams  v.  Walbridge,  3  Wend.  (N.  Y.)  415; 
Evernghim  v.  Ensworth,  7  Wend.  (N.  Y.) 
326.  See  also  Tyree  -■.  Lyon,  67  Ala.  1;  Lan- 
sing v.  Gaine,  2  Johns.  (N.  Y.)  300,  3  Am.  Dec. 
422;  Livingston  v.  Rooseveli,  4  Johns.  (N.  Y.) 
251,  4  Am.  Dec.  273. 

3.  See  infra,  this  section.  Acts  as  to  Which 
No  Authority  Implied. 

4.  Exchange  of  Accommodation  Acceptances.  — 
Gano  v.  Samuel,  14  Ohio  592. 

5.  May  Exchange  Firm  Note  for  That  of  Another. 
—  Morris  v.  Maddox  97  Ga.  575. 

6.  May  Take  Up  Old  Note  Though  Not  Matured 
and  Give  New  Ones.  —  'Jhlendorf  v.  Kaufman, 
41  111.  App.  373.    And  see  Nealis  v.  Adler, 
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Transfer  of  Bill  of  Exchange  by  Indorsement  of  Individual  Name.  —  Where  the  legal  title 
to  a  bill  of  exchange  is  in  a  subsisting  partnership,  it  can  be  transferred  only 
by  an  indorsement  in  the  name  of  the  partnership;  yet  the  indorsement  of 
one  partner,  in  his  individual  name,  unless  assailed  upon  some  adequate 
ground,  transfers  the  entire  equitable  right  of  the  partnership.1 

Renewal  of  Note  of  Purchaser  of  Firm  Property.  —  A  partner,  in  a  particular 
adventure,  may  renew  the  note  of  a  purchaser  of  partnership  property.* 

Effect  of  Partner's  Indorsement  of  Note  Given  to  Him  by  Firm.  —  Where  a  partnership 
gives  a  note  to  one  of  the  firm,  his  indorsement  thereof  will  enable  the 
indorser  to  maintain  a  suit  thereon  against  the  firm.3 

Waiver  of  Exemption  in  Executing  Note.  —  It  has  been  held  that  where  exemptions 
are  waived,  and  the  firm  name  is  signed  by  one  partner  in  executing  a  firm 
note,  such  waiver  will  be  confined  to  the  signer.4 

Waiver  of  Grace.  —  A  partner  may,  it  seems,  waive  grace  on  a  firm  note  given 
by  him.5 

{00)  Nontradino  Partnerships.  —  A  member  of  a  nontrading  firm  has  no  implied 
authority  to  bind  the  firm  by  the  issue  of  negotiable  paper,0  and  the  burden 
of  proof  is  upon  one  who  seeks  to  hold  such  a  firm  liable.7  Thus,  it  has  been 
held  that  such  implied  authority  did  not  exist  in  the  case  of  members  of 
firms  of  mining  adventurers  and  quarry  workers,8  farmers  and  planters,9 


(Supm.  Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.) 

1.  Transfer  of  Bill  of  Exchange  by  Indorsement 
in  Individual  Name. — -  Alabama  Coal  Min.  Co. 
v.  Biainard,  35  Ala.  476;  Planters',  etc..  Bank 
v.  Willis,  5  Ala.  770.  See  also  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  178  et  seq. 

2.  May  Renew  Note  of  Purchaser  of  Partnership 
Property. — [Lallande  v.  Bouny,  6  Rob.  (La) 
363. 

3.  Indorsement  by  Partner  of  Note  Given  to  Him 
by  Firm  —  Pitcher  v.  Barrows,  17  Pick.  (Mass.) 
361.  28  Am.  Dec.  306;  Thayer  v.  Buffum,  11 
Mel.  (Mass.)  398;  Temple  v.  Seaver,  11  Cush. 
(Mass.)  314. 

4.  Waiver  of  Exemption  in  Executing  Note  Con- 
fined to  Signer.  —  Reed  Lumber  Co.  v.  Lewis, 
94  Ala.  626.  See  also  Guscott  v.  Roden,  112 
Ala.  632. 

5.  Partner  May  Waive  Grace  on  Firm  Note 
Given  by  Him.  —  Pierce  v.  Jackson,  21  Cal.  636. 

6.  No  Implied  Authority  in  Case  of  Nontrading 
Firms — AlaOama.  —  McCrary  v.  Slaughter,  58 
Ala.  230;  Cocke  v.  Branch  Bank,  3  Ala.  175 

California.  —  Skillman  v.  Lachinan,  23  Cal. 
198,  83  Am.  Dec.  96 

Colorado.  — Tanner  v.  Hyde,  2  Colo.  App.  443. 

Illinois.  —  Gray  1.  Ward,  18  111.  32;  Ulery 
v.  Ginrich,  57  111.  533. 

Indiana. — Graves  v.  Kellenberger,  51  Ind. 
66;  Schellenbeck  v.  Studebaker,  13  Ind.  App. 
437.  55  Am.  St.  Rep.  240. 

Kansas.  —  Horn  v.  Newton  City  Bank,  32 
Kan.  518. 

Kentucky. — Judge  v.  Braswell.  13  Bush 
(Ky.)  67,  26  Am.  Rep.  185;  Cooper  v.  Nelson. 
12  Ky.  L.  Rep.  890;  Linn  v.  Valz,  11  Ky.  L. 
Rep.  846. 

Louisiana.  — Benedici  v.  Thompson,  33  La. 
Ann.  196;  Benton  v.  Roberts,  4  La.  Ann.  216. 

Mississippi.  —  Prince  v.  Crawfoid,  50  Miss. 
344;  Davis  v.  Richardson,  &s  Miss.  499,  7  Am. 
Rep.  732. 

Missouri.  —  Stavnow  v.  Kenefick,  79  Mo. 
App.  41;  Randall  v.  Lee,  68  Mo.  App.  561; 


Webb  v.  Allington,  27  Mo.  App  559;  St.  Louis 
Third  Nat.  Bank  v.  Snyder,  10  Mo.  App.  211. 

Nebraska.  —  Levi  v.  Latham,  15  Neb.  509,  48 
Am.  Rep.  361. 

Ne%v  Hampshire.  —  Nalional  State  Capital 
Bank  v.  Noyes,  62  N.  H.  35. 

New  York.  —  Hunt  v.  Chapin,  6  Lans.  (N. 
Y.)  139. 

Ohio.  —  Toland  v.  Luiz,  1  Ohio  Cir.  Dec.  584, 
2  Ohio  Cir.  Ct.  453. 

Oregon.  —  McMan  us  v.  Smith,  37  Oregon  222. 
South  Carolina.  —  Martin  v.  Wallon,  1  Mc- 
Cord  L.  (S.  Car.)  16;  Slate  Bank  v.  Hum- 
phreys, 1  McCord  L.  (S.  Car.)  388. 

Tennessee. — Crosthvvait  v.  Ross,  1  Humph. 
(Tenn.)  23,  34  Am.  Dec.  613. 

Texas.  —  Faires  v.  Rose,  (Tex.  1892)  18  S. 
W.  Rep.  418. 

Vermont.  —  Waller  v.  Keyes,  6  Vt.  257. 
See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  17S;   and  the 
cases  cited  in  the  following  notes  to  this  sub- 
division of  this  section. 

Ratification.  —  A  partnership  note  executed 
by  one  of  two  partners  without  authority  will 
bind  the  other  parlner  when  by  his  acts  the 
latter  has  ratified  the  giving  of  the  note. 
Merchants'  Nat.  Bank  v.  Peet,  9  Wash.  237. 

7.  Burden  of  Proof  upon  One  Seeking  to  Hold 
Firm  Liable.  —  Cavanaugh  v.  Salisbury,  22 
Utah  465;  Guthiel  v.  Gilmer,  (Utah  1901)  63 
Pac.  Rep.  817.  See  also  State  Bank  v.  Brook- 
ing, 2  Litt.  (Ky.)  45;  Vetsch  v.  Neiss,  66  Minn. 
459;  Toland  v.  Lutz,  1  Ohio  Cir.  Dec.  584,  2 
Ohio  Cir.  Ct.  453;  and  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  178. 

8.  Mining  Adventurers.  —  See  infra,  this  title, 
Mining  Partnerships  —  Rights  and  Liabilities  as 
to  Third  Persons  —  Power  of  Partner  to  Bind 
Firm . 

Quarry  Workers.  —  Thicknesse  v.  Bromilow, 
2  Cromp.  &  J.  425. 

9.  Farmers  and  Planters.  —  Greenslade  v. 
Dower,  7  B.  &  C.  635,  14  E.  C.  L.  106,  31  Rev. 
Rep.  272;  McCrary  v.  Slaughter,  58  Ala.  230; 
Ulery  v.  Ginrich,  57  111.  531;  Cooper  v.  Nelson, 
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millers,1  lawyers  and  physicians,2  a  firm  establishing  and  carrying  on  waterworks 
or  gasworks,3  publishers,4  sugar  refiners,5  shipowners,6  and  laundrymen.7 

Presumption  Rebuttable.  —  It  has  been  held,  however,  that  this  presumption  in 
the  case  of  nontrading  firms  may  be  rebutted  by  showing  that  the  organiza- 
tion and  particular  purposes  of  the  firm  are  such  as  to  render  the  course 
adopted  necessary  in  the  special  instance,  or,  if  not  necessary,  usual  in  similar 
cases.8 

cc.  Power  of  Partner  in  Trading  Firm  to  Borrow  on  Firm's  Credit.  —  A  member 
of  a  trading  partnership  may  borrow  money  on  the  credit  of  the  firm.9 

Power  to  Pledge  or  Mortgage  Firm  Property. —  For  that  purpose  he  may  pledge  or 
mortgage  the  personal  property  of  the  firm.10 


12  Ky.  L.  Rep.  890;  Benton  v.  Roberts,  4  La. 
Ann.  216;  Prince  v.  Crawford,  50  Miss.  344; 
Hunl  v.  Chapin,  6  Lans.  (N.  Y.)  139;  Walker 
v.  Walker,  66  Vt.  285.  But  see  Selman  v. 
Brown.  78  Ga.  332. 

1.  Millers. —  Lmier  v.  McCabe,  2  Fla.  32,  48 
Am,  Dec.  173;  Graves  v.  Kellenberger,  51 
Ind.  66. 

2.  Lawyers. —  Hedley  v.  Bainbridge,  3  Q.  B. 
316,  43  E.  C.  L.  752;  Levy  v.  Pyne,  C.  &  M. 
453,  41  E.  C.  L.  249;  Garland  v.  Jacomb,  L.  R. 
8  Exch.  216;  Friend  v.  Duryee,  17  Fla.  116,  35 
Am.  Rep.  89;  Breckenridge  v.  Shrieve,  4  Dana 
(Ky.)  375;  Worster  v.  Forbush,  171  Mass.  423; 
Smith  v.  Sloan,  37  Wis.  285,  19  Am.  Rep.  757. 

Physicians  and  Surgeons.  —  Lewis  v.  Reilly,  1 
Q.  B.  349,  41  E.  C.  L.  572;  Crosthwait  v.  Ross, 
1  Humph.  (Tenn  )  23,  34  Am.  Dec.  613. 

3.  Waterworks.  —  Bioughton  v.  Manchester, 
etc.,  Water-works  Co.,  3  B.  &  Aid.  1,  5  E.  C. 
L.  215. 

Gasworks.  —  Bramah  v.  Roberts,  3  Bing.  N. 
Cas.  963,  32  E,  C.  L.  404. 

4.  Publishers.  —  Pooley  v.  Whiimore,  10 
Heisk.  (Tenn.)  629,  27  Am.  Rep.  733.  And  see 
McManus  v.  Smith,  37  Oregon  222. 

5.  Sugar  Refiners.  —  Livingston  v.  Roosevelt, 
4  Johns.  (N.  Y.)  251,  4  Am.  Dec.  273. 

6.  Shipowners.  —  Williams  v.  Thomas,  6 
Esp.  18. 

7.  Laundrymen.  —  Neale  v.  Turton,  4  Bing. 
149,  13  E.  C.  L.  382. 

8.  Presumption  as  to  Lack  of  Authority  Re- 
buttable. —  Deardorf  v.  Thacher,  78  Mo.  131, 
47  Am.  Rep.  95.  And  see  Johnston  v.  Dutton, 
27  Ala.  245;  Storer  v.  Hinkley,  Kirby  (Conn.) 
147;  Newell  v.  Smith,  23  Ga.  170;  Dow  v. 
Phillips,  24  111.  249;  Gray  v.  Ward,  18  111.  32; 
Miller  v.  Hughes,  1  A.  K.  Marsh.  (Ky  )  181,  10 
Am.  Dec.  719:  Waldo  Bank  v.  Lumberi,  16 
Me.  416;  Coursey  v.  Baker,  7  Har.  &  J.  (Md.) 
28;  Negaunee  First  Nat.  Bank  v.  Freeman,  47 
Mich.  408;  Bascom  v.  Young,  7  Mo.  1;  Polter 
v.  Dillon,  7  Mo.  228,  37  Am.  Dec.  185;  Partin 
v.  Luterloh,  6  Jones  Eq.  (59  N.  Car.)  341; 
Kirkpatrick  v.  Turnbull,  Add.  (Pa.)  259. 

Stipulation  for  Attorney's  Fees.  —  A  member 
of  a  nontrading  partnership  who  has  been 
authorized  to  borrow  money  for  the  use  of  the 
firm  may  give  a  firm  note  therefor,  but  he  can- 
not bind  the  firm  by  stipulating  to  pay  ten  per 
cent,  attorney's  fees  for  collection,  in  the  ab- 
sence of  evidence  of  custom.  Webb  v.  Alling- 
ton,  27  Mo.  App.  559. 

Presumptions  in  Favor  of  Validity  of  Note  by 
Partners  in  Real-estate  Brokerage. —  Dubois  v. 
Lamson,  18  N.  Y.  Wklv.  Dig.  490. 

9.  Borrowing  Money  on  Credit  of  Firm  —  Eng- 


land. —  Lane  v.  Williams,  2  Vern.  277;  Bank 
of  Australasia  v.  Breillat,  6  Moo.  P.  C.  152. 

Alabama.  —  Palmer  v.  Scolt,  68  Ala.  380; 
Wagner  v.  Simmons,  61  Ala.  146. 

Illinois.  —  Walsh  v.  Lennon,  98  111.  27,38 
Am.  Rep.  75;  Pahlman  v.  Taylor,  75  111.  629; 
Smith  v.  Dennison,  101  111.  531. 

Indiana.  —  Leffler  v.  Rice,  44  Ind.  103. 
Iowa.  —  Shetwood  y.  Snow,  46  Iowa  481,  26 
Am.  Rep.  155;  Buettner  v.  Sternbrecher,  91 
Iowa  588. 

Kansas.  —  Lindh  v.  Crowley,  29  Kan.  756; 
Deitz  v.  Regnier,  27  Kan.  94. 

Massachusetts.  —  Smith  v.  Collins,  115  Mass. 
388. 

Michigan.  — Coller  v.  Porter,  88  Mich.  549; 
Hopkins  v.  Thomas,  61  Mich.  389. 

Missouri.  —  Tyler  v.  Tyler,  78  Mo.  App.  240. 
Nevada.  —  Roney  v.  Buckland,  4  Nev.  45. 
Arew    York.  —  Onondaga  County  Bank  v. 
De  Puy,  17  Wend.  (N.  Y.)  47;  Church  v.  Spar- 
row, 5  Wend.  (N.  Y.)  223;  Neer  v.  Oak-lev, 
(Brooklyn  City  Ct.  Gen.  T.)  2  N.  Y.  Supp.  482. 

Ohio.  —  Benninger  v.  Hess,  41  Ohio  St.  64; 
Kleinhaus  v.  Generous,  25  Ohio  St.  667. 

Oregon.  —  Ah  Lep  v.  Gong  Choy,  13  Oregon 
213. 

Pennsylvania.  —  Mifflin  v.  Smith,  17  S.  &  R. 
(Pa.)  165;  Van  Brunt  v.  Taylor.  3  Phila.  (Pa.) 
123,  15  Leg.  Int.  (Pa.)  133;  Lerch  v.  Bard,  177 
Pa.  St.  197. 

South  Carolina.  —  Steel  v.  Jennings,  Cheves 
L.  (S.  Car.)  183. 

Tennessee.  —  Hutchins  v.  Hudson,  8  Humph. 
(Tenn.)  426. 

Texas.  —  Ford  v.  McBryde,  45  Tex.  499; 
Harris  County  v.  Donaldson,  20  Tex.  Civ. 
App.  9. 

Borrowing  Note  for  Purpose  of  Raising  Money 

on  It. — ■  Hogan  v.  Reynolds,  8  Ala.  59;  Hutch- 
ins v.  Hudson.  8  Humph.  (Tenn.)  426. 

Question  of  Firm's  Indebtedness  for  Jury  on  Con- 
flict of  Evidence.  —  Neer  v.  Oakley  (Brooklyn 
City  Ct.  Gen.  T.)  2  N.  Y.  Supp.  482;  Boor  v. 
Moschell.  (Supm.  Ct.  Gen.  T.)  I  N.  Y.  Supp. 
73*- 

Duebill  Given  by  Partner.  —  Vaughan  r'.  Mc- 

Gannon,  52  Ark.  244. 

Borrowing  from  Wife.  —  Heitman  v.  Griffith, 
43  Kan.  553. 

10.  Power  to  Pledge  or  Mortgage  Firm  Person- 
alty —  England.  —  Ex  p.  Bon  bonus,  S  Ves.  Jr. 
540;  Butchart  v.  Dresser,  10  Hare  453,  4  De 
G.  M.  &  G.  542. 

United  States.  —  Union  Bank  v.  Kansas  City 
Bank,  136  U.  S.  223;  Settle  v.  Hargadine-Mc- 
Kii trick  Dry-Goods  Co.,  (C.  C.  A.)  66  Fed. 
Rep.  S50. 
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as  to  Third  Persons. 


(c)  Acts  as  to  Which  No  Authority  Implied  —  aa.  In  General  —  Submission  to  Arbitration. 

 A  partner  has  no  implied  authority  to  bind  his  firm  by  a  submission  to 

arbitration.1 

Assignment  for  Benefit  of  Creditors.  —  So  one  partner  has  no  implied  authority  to 
make  a  general  assignment  for  the  benefit  of  creditors.8 


Alabama.  —  Donald  v.  Hewitt,  33  Ala.  534, 
73  Am.  Dec.  431. 

Arkansas.  —  Gates  v.  Bennett,  33  Ark.  475- 

Georgia.  —  Phillips  v.  Trowbridge  Furniture 
Co..  86  Ga.  699. 

Illinois.  —  Nelson  v.  Wheelock,  46  111.  25; 
Richardson  v.  Lester,  83  111.  55;  Smith  v.  Den- 
nison,  101  111.  531'. 

Indiana.  —  McCarthy  v.  Seisler,  130  Ind.  63. 

Iowa.  —  Buettner  v.  Steinbtecher,  gt  Iowa 
588;  Letts  v.  McMaster,  83  Iowa  449. 

Louisiana.  —  Seawell  v.  Payne,  5  La.  Ann. 
255. 

Massachusetts. —  Tapley  v.  Butterfield,  1  Met. 
(Mass.)  515,  35  Am.  Dec.  374;  Patch  v.  Wheat- 
land, 8  Allen  (Mass.)  102. 

Michigan.  —  Hopkins  v.  Thomas.  61  Mich. 
3S9;  Sweetzer  v.  Mead,  5  Mich.  107;  Beck- 
man  v.  Noble,  115  Mich.  523;  Robards  v. 
Waterman,  96  Mich.  233. 

Missouri.  —  Keck  v.  Fisher,  58  Mo.  532; 
Holt  v.  Simmons,  16  Mo.  App.  97;  Rogers  v. 
Gage,  59  Mo.  App.  107. 

Nebraska. — Clav  v.  Greenwood,  35  Neb. 
736. 

Mew  York.  —  Willett  u .  Stringer,  (N.  Y. 
Super.  Ct.  Spec.  T.)  17  Abb.  Pr.  (N.  Y.)  152; 
Neer  v.  Oakley,  (Brooklyn  City  Ct.  Gen.  T.)  2 
N.  Y.  Supp.  482. 

Oregon.  —  Hembree  v.  Blackburn,  16 Oregon 
153. 

Washington.  —  West  Coast  Grocery  Co.  v. 
Stinson,  13  Wash.  255. 

Wisconsin.  —  Woodruff  v.  King,  47  Wis.  261; 
Wilson  v.  Hunter,  14  Wis.  683,  80  Am.  Dec. 
795;  Hage  v.  Campbell,  78  Wis.  572,  23  Am. 
St.  Rep.  422;  Rock  v.  Collins,  99  Wis.  630,  67 
Am.  St.  Rep.  8S5. 

See  also  the  titles  Chattel  Mortgages,  vol. 
5.  P.  955:  Pledge  and  Collateral  Security. 
post. 

Immaterial  that  Mortgage  Ends  Firm  Business. 

—  Letts  v.  McMaster,  83  Iowa  449. 

Mortgage  Must  Be  in  Firm  Name.  —  Clark  v. 
Houghton,  12  Gray  (Mass.)  38, 

In  Wyoming,  by  the  act  of  1890,  an  instru- 
ment purporting  to  be  a  mortgage  of  person- 
alty by  a  firm  is  invalid  if  not  executed  by  all 
the  members  of  the  firm.  Ridgely  v.  First 
Nat.  Bank,  75  Fed.  Rep.  808. 

Partnership  Heal  Estate  Is  Chargeable  with 
Partnership  Debts,  whether  such  debts  be  con- 
tracted with  special  reference  to  the  realty  or 
with  reference  simply  to  the  general  assets  of 
the  firm,  and  one  partner  acting  for  the  firm  is 
competent  to  make  an  equitable  assignment 
of  the  partnership  realty  to  secure  either  past 
or  future  firm  indebtedness.  Baldwin  v. 
Richardson,  33  Tex.  26. 

Power  to  Make  Equitable  Mortgage  of  Firm 
Realty.  —  Lindlev  on  Partnership  (4th  ed.)  284. 
And  see  In  re  Clough,  31  Ch.  D.  324;  Long  v. 
Slade.  121  Ala.  267. 

1.  See  the  title  Arbitration  and  Award, 
vol.  2,  p.  617.  See  also  the  following  cases: 
Fancher  v.  Bibb  Furnace  Co.,  80  Ala.  481; 


Woody  v.  Pickard,  8  Blackf.  (Ind.)  55;  Walker 
v.  Bean.  34  Minn.  427.  Compare  Hallack  v. 
March,  25  111.  48;  McArthur  v.  Oliver,  53 
Mich.  299;  Taylor  v.  Coryell,  12  S.  &  R.  (Pa.) 
243;  Gay  v.  Waltman,  89  Pa.  St.  453. 

2.  One  Partner  Has  No  Implied  Authority  to 
Make  General  Assignment —  United  States.— 
Parker  v.  Brown,  (C.  C.  A.)  85  Fed.  Rep. 
595- 

Alabama.  —  Adams  v.  Thornton,  82  Ala.  260. 
Indian    Territory.  —  Cox  v.  Swofford  Btos. 
Dry  Goods  Co.,  2  Indian  Ter.  61. 
Iowa.  —  Hunter  v.  Way  nick,  67  Iowa  555. 
Kentucky.  —  Bull  v.  Harris,  18  B.  Mon.  (Ky.) 
195. 

Minnesota.  —  Metropolitan  Trust  Co.  v. 
Northern  Trust  Co.,  61  Minn.  462. 

Missouri.  —  Hook  v.  Stone,  34  Mo.  329. 
New  York.  —  Paton  z,.  Wright,  (N.  Y.  Super. 
Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  481;  Wetter 
v.  Schlieper,  4  E.  D.  Smith  (N.  Y.)  707;  Davis 
v.  Grove,  2  Robl.  (N.  Y.)  134;  Kimball  v. 
Hamilton  F.  Ins.  Co.,  8  Bosw.  (N.  Y.)  495. 

Ohio.  —  H.  B.  Clafflin  Co.  v.  Evans,  55  Ohio 
St.  183,  60  Am.  St.  Rep.  686;  Holland  v.  Drake, 
29  Ohio  St,  441. 

Pennsylvania.  —  Singer  v.  Kelly,  44  Pa.  St. 
145;  McCutcheon  v.  Ackland,  1  Chest.  Co. 
Rep.  (Pa.)  82. 

Rhode  Island.  —  Ormsbee  -'.  Davis,  5  R.  1. 
442. 

Texas.  —  Kiltrell  v.  Blum,  77  Tex.  336;  Bell 
v.  Reazley,  18  Tex.  Civ.  App.  639. 

Wisconsin.  —  Brooks  v.  Sullivan,  32  Wis. 
444;  Sauntry  v.  Dunlap,  12  Wis.  364. 

For  a  Full  Discussion  as  to  partnership  assign- 
ments lor  the  benefit  of  creditors  and  the  au- 
thority of  the  individual  partners,  see  the  titles 
Assignment  for  the  Benefit  of  Creditors, 
vol.  3,  p.  25  et  sea.;  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  424  et  sea. 

Assignment  by  One  Partner  with  Knowledge 
and  Consent  of  Other  Is  Binding.  • — Osborne  v. 
Barge,  29  Fed.  Rep.  725;  Rock  Island  Plow 
Co.  v.  Lang,  55  Mo.  App.  349;  Baldwin  v. 
Tynes,  (Supm.  Ct.)  19  Abb.  Pr.  (N.  Y.)  32. 

Where  the  firm  makes  an  assignment  for  the 
benefit  of  creditors,  any  partner  may  consent 
to  the  disposition  of  the  properly  in  any  mode 
and  thereby  bind  the'  firm.  Cooley  v  Sears, 
25  HI.  613. 

Assignment  by  One  Partner  Held  to  Be  Valid  in 
Absence  of  Dissent  by  Copartners.  —  Matter  of 
Mill  Work,  etc.,  Co.,  4  Pa.  Super.  Ct.  106. 

Ratification  by  Copartner.  —  Proctor  v.  Wil- 
son, 14  Ky.  L.  Rep.  480;  Sheldon  v.  Smith,  28 
Barb.  (N.  Y.)  593. 

Necessity  —  Absence  of  Copartner.  —  Trumbull 
v.  Union  Trust  Co.,  33  111.  App.  319. 

The  burden  of  proof  that  an  assignment  by 
one  partner  was  on  account  of  necessity  or 
inability  to  reach  the  other  partners  rests  upon 
the  partner  setting  up  such  facts  in  avoidance 
of  the  general  rule  that  all  the  partners  must 
join  in  a  general  assignment.  Callahan  v. 
Heinz,  20  Ind.  App.  359. 
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as  to  Third  Persons. 


Confession  of  Judgment.  —  One  partner  has  no  implied  authority  to  confess 
judgment  in  the  name  of  the  firm  1  or  to  bind  his  firm  by  an  offer  of  judg- 
ment;3 and  if  he  attempts  to  exercise  such  power  the  judgment  is  usually 
held  to  bind  only  the  individual  who  confessed  it.3  In  some  jurisdictions  a 
judgment  entered  on  service  upon  and  confession  by  one  partner  alone  will 
constitute  a  lien  enforceable  only  against  the  defendants'  joint  property  and 
the  individual  property  of  the  defendant  served.4  The  objection  of  want  of 
power  to  bind  the  firm  by  a  confession  of  judgment  can  be  made  only  by  a 
copartner,  and  not  by  a  creditor.5 

3  Grant  Cas.  (Pa.)  302;  Squier  v.  Squier,  1 
Lack.  Leg.  N.  (Pa.)  iq3;  Franklin  v.  Morris, 
154  Pa.  St.  152;  Simpson  v.  King,  14  \V.  N. 
C.  (Pa.)  44;  Quillen  v.  Lawrence,  4  W.  N.  C. 
(Pa.)  239;  Palmer  v.  Taggart,  1  Chest.  Co. 
Rep.  (Pa.)  107. 

South  Carolina,  —  Bivingsville  Cotlon  Mfg. 
Co.  v.  Bobo,  11  Rich.  L.  (S.  Car.)  386;  Mills 
v.  Dickson,  6  Rich.  L.  (S.  Car.)  487. 

Vermont.  —  Shedd  v.  Brattleboio  Bank,  32 
Vt.  709. 

Wisconsin.  —  Remington  v.  Cummings.  5 
Wis.  138. 

Subsequent  Revival  by  Attorney  of  Firm  Cures 
Defect.  —  Cash  v.  Tozer,  1  W.  &  S.  (Pa  )  5iq: 
Overton  v.  Tozer,  7  Watts  (Pa.)  331;  Walker 
v.  Bradlev.  1  T.  &  H.  Pr.  (Pa  )  395. 

Debt  Confessed  in  Firm  Name  Presumed  to  Be 
That  of  Firm.  —  Evans  v.  Watts,  192  Pa.  St.  112, 
44  W.  N  C.  (Pa.)  185. 

Partner  Cannot  Bind  Copartner  by  Power  of  At- 
torney to  Confess  Judgment.  —  Sloo  v.  Stale  Bank, 
2  111.  428.  See  Pottery  Co.  v.  Cinder,  2  Lane. 
L.  Rev.  34?. 

2.  Offer  of  Judgment.  —  Rich  v.  Roberts,  (N. 
Y.  City  Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  205; 
Binney  v.  Le  Gal,  19  Barb.  (N.  Y.)  592. 

3.  Judgment  Binds  Only  Individual  Who  Con- 
fessed It.  —  Bitzer  v.  Shunk,  1  W.  &  S.  (Pa  ) 
340,  37  Am.  Dec.  469;  Lehman  z>.  Rood.  5  Pa. 
Dist.  655.  See  also  St.  John  v.  Holmes,  20 
Wend.  (N.  Y.)  (>og,  32  Am!  Dec.  603. 

4.  Lien  Against  Joint  Property  —  New  York. 
■ —  Kidd  v.  Brown,  (Supm.  Ct.  Spec.  T.)  2  How. 
Pr.  (N.  Y.)  20;  Stoutenburgh  v.  Vandenbureh, 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  229; 
Pardee  v.  Haynes,  10  Wend.  (N.  Y.)  630; 
Lahey  v.  Kingon.  (Supm.  Ct.  Spec.  T.)  13  Abb. 
Pr.  (N.  Y.)  192,  sub  nam.  Leahey  v.  Kingon, 
(Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N.  Y.)  209. 
Compare  Waring  v.  Robinson.  Hoffm.  (N.  V.) 
524;  Matter  of  Lowensiein,  (Supm.  Ct.)  7  How. 
Pr.  (N.  Y.)  100. 

Oregon.  —  Richardson  v.  Fuller,  2  Oregon  179. 
Pennsylvania.  — Corson  v.  Beans,  3  Phila. 
(Pa.)  433,  16  Leg.  Int.  (Pa.)  197;  Budd  v. 
Shock,  11  Pa.  Co.  Ct.  4S0;  Myers  v.  Sprenkle, 
13  York  Leg.  Rec.  (Pa.)  181;  Ross  v.  Howell, 
84  Pa.  St.  129;  Kohler  v.  Sees,  4  W.  N.  C. 
(Pa.)  348;  Patterson  v.  Harder,  8  Luz.  Leg. 
Reg.  (Pa.)  190;  Vandergrift  v.  Redheffer,  10 
W.  N.  C.  (Pa.)4S4;  Treager  v.  Polster,  20  W, 
N.  C.  (Pa.)  334. 

Washington.  —  Shelton  Bank  v.  Willey,  7 
Wash.  535. 

And  see  generallv  the  title  Partnership,  15 
Encyc.  of  Pl.  and  Pr.  964. 

5.  Objection  of  Want  of  Power  Can  Be  Raised 
Only  by  Copartner.  —  Browne  v.  Cassem,  74  111. 
App.  305;  Cassem  v.  Brown,  74  111.  App.  346; 
McCormick  Harvesting  Mach.  Co.  v.  Coe,  53 
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Two  Partners,  to  Whom  a  Third  Had  Sold  Out 

His  Interest,  may  assign  the  whole  for  the 
benefit  of  creditors.  Clark  v.  McClelland,  2 
Grant  Cas.  (Pa.)  31. 

Rule  Will  Not  Prevent  Assignment  by  Real 
Owner.  —  The  rule  that  a  partner  has  no  im- 
plied power  to  make  an  assignment  of  all  the 
effects  of  the  partnership,  including  the  means 
for  carrying  it  on,  does  not  inhibit  the  real 
owner  of  a  mercantile  business  from  making 
an  assignment  thereof,  although  he  had  repre- 
sented himself  as  having  partners  in  the  busi- 
ness.   Baker  v.  Baer,  59  Ark.  503. 

In  New  York,  before  the  adoption  of  the  Re- 
vised Statutes,  an  assignment  by  the  surviv- 
ing pattner  of  all  the  partnership  funds,  for 
the  benefit  of  the  assignees,  who  were  credit- 
ors, and  one  of  whom  was  administrator  of  the 
deceased  partner,  was  held  to  be  valid. 
Hutchinson  v.  Smith,  7  Paige  (N.  Y.)  26. 

Generally  as  to  powers  of  surviving  part- 
ners, see  infra,  this  title.  Dissolution  —  Rights, 
Powers,  and  Liabilities  A Jler  Dissolution  — 
Surviving  Partners. 

1.  Confession  of  Judgment  —  United  Stales. — 
Hall  v.  Lanning,  91  U.  S.  160. 

Colorado.  —  Buchanan  v.  Scandia  Plow  Co., 
6  Colo.  App.  34 

District  of  Columbia.  —  Harper  v.  Cunning- 
ham, 8  Abb.  Cas.  (D.  C.)  430. 

Illinois.  —  Hier  v.  Kaufman,  134  111.  215; 
Chicago  Trust,  etc..  Bank  v.  Kinnare  67  111. 
App.  186;  Farwell  v.  Cook,  42  111.  App.  291. 

Indiana.  —  Barlow  v.  Reno,  1  Blackf.  (Ind.) 
252;  Davenport  Mills  Co.  v.  Chambers,  146 
Ind.  156. 

Iowa.  -  North  v.  Mudge,  13  Iowa  496,  81 
Am.  Dec.  441;  Edwards  v.  Pitzer,  12  Iowa  607; 
Christy  v.  Sherman,  10  Iowa  535. 

Maryland,  —  Rhodes     Amsinck,  38  Md.  345. 

Missouri.  —  Burr  v.  Mathers,  51  Mo.  App. 
470;  Fairbanks  v.  Kraft,  43  Mo.  App.  121. 

New  York.  —  Lambert  v.  Converse,  (Supm. 
Ct.  Spec.  T.)  22  How.  Pr.  (N.  Y.)  265;  Ever- 
son  v.  Gehrman,  (Supm.  Ct.  Gen.  T.)  I  Abb. 
Pr.  (N.  Y.)  167;  Waring  v.  Robinson,  Hoflm. 
(N.  Y.)  524:  Crane  v.  French,  1  Wend.  (N.  Y.) 
311;  Grazebrook  v.  M'Creedie,  9  Wend.  (N. 
Y.)  437;  Green  v.  Beals,  2  Cai.  (N.  Y.)  254. 
Contra,  Lahey  v.  Kingon,  (Supm.  Ct.  Spec.  T.) 
13  Abb.  Pr.  (N.  Y.)  192,  22  How.  Pr.  (N.  Y.) 
209. 

Ohio.  —  McKee  v.  Mt.  Pleasant  Bank,  7 
Ohio  (pt.  ii.)  175. 

Pennsylvania.  —  Williams  v.  Tones,  7  Kulp 
(Pa.)  386;  Harper  v.  Fox,  7  W.  '&  S.  (Pa.)  142; 
Cash  v.  Tozer,  1  W.  &  S.  (Pa.)  519;  Bitzer  v. 
Shunk,  1  W.  &  S.  (Pa.)  340,  37  Am.  Dec.  469; 
Castle  v.  Reynolds,  10  Watts  (Pa.)  51;  Grier 
v.  Hood,  25  Pa.  St.  430;  Knight  t.  Wairous,  1 
Luz.  Leg.  Reg.  (Pa.)  110;  Kauffman  v.  Fisher, 
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Other  Cases.  —  It  is  also  held  that  one  partner  has  no  implied  power  to  con- 
vey or  mortgage  the  firm  realty,1  to  give  a  guaranty  on  behalf  of  the  firm,2 
to  give  accommodation  paper  3  or  to  indorse  on  behalf  of  the  firm  for  the  accom- 
modation of  third  persons,4  to  make  his  copartners  partners  with  other  per- 
sons in  another  business,5  or  to  accept  shares,  though  fully  paid  up,  in  a  com- 
pany in  satisfaction  of  a  partnership  debt.0  A  partner  in  two  different  firms 
cannot  bind  one  firm  without  the  consent  of  the  members  thereof  by  agreeing 
to  extend  a  continuous  credit  to  the  other  firm.7  Power  to  bind  the  part- 
nership by  the  execution  of  an  illegal  contract  is  never  implied;  and  this  rule 
extends  to  usurious  contracts.8 


111.  App.  488;  Farwell  v.  Cook,  42  III.  App. 
291;  Geo.  W.  McAlpin  Co.  v.  Finster wald,  57 
Ohio  St.  524;  Grier  v.  Hood,  25  Pa.  St.  430; 
Knight  v.  Watrous.  I  Luz.  Leg.  Reg.  (Pa.)  no; 
Hoover  j.  Diffenderfer,  5  Lane.  L.  Rev.  245. 

1.  Conveyance  of  Firm  Realty. —  Brunson  v. 
Morgan,  76  Ala.  593;  Ruffner  v.  McConnel,  17 
111.  212,  63  Am.  Dec.  362;  Willey  v.  Carter,  4 
La.  Ann.  56;  Keck  v.  Fisher,  58  Mo.  532;  Mc- 
VVhorter  v.  McMahan,  Clarke  (N.  Y.)  400,  10 
Paige  (N.  Y.)  386;  Lawrence  v.  Taylor,  5  Hill 
(N.  Y.)  107. 

Mortgage  of  Firm  Realty.  —  Sutlive  v.  Jones, 
61  Ga.  676;  Arnold  v.  Stevenson,  2  Nev.  234; 
Napier  v.  Catron,  2  Humph.  (Tenn.)  534.  And 
see  Baker  v.  Lee,  49  La.  Ann.  874;  Byrd  v. 
Perry,  7  Tex.  Civ.  App.  378;  Huey  v.  Fish,  15 
Tex.  Civ.  App.  455. 

2.  No  Implied  Power  to  Give  Guaranty  on  Be- 
half of  Firm —  England.  —  Brettel  v.  Williams, 
4  Exch.  623. 

Alabama.  —  Mauldin  v.  Branch  Bank,  2  Ala. 
502. 

Illinois.  —  Spurck  v.  Leonard,  9  111.  App. 
174;  Davis  v.  Blacktvell,  5  111.  App.  32. 

Iowa.  —  Dubuque  First  Nat.  Bank  v.  Car- 
penter. 34  Iowa  433. 

Louisiana.  —  Sentell  v.  Rives,  48  La.  Ann. 
1214. 

Maine.  —  Rollins  v.  Stevens,  31  Me.  454. 
Mississippi .  —  Langan  v.  Hewelt,  13  Smed. 

6  M.  (Miss.)  122;  Andrews  v.  Planters  Bank, 

7  Smed.  &  M.  (Miss.)  192,  45  Am.  Dec.  300; 
Sylverstein  v.  Atkinson,  45  Miss.  81. 

New  York.  —  Rochester  Bank  v.  Bowen,  7 
Wend.  (N.  Y  )  159;  Boyd  v.  Plumb,  7  Wend. 
(N.  Y.)  309;  Foot  v.  Sabin,  19  Johns.  (N.  Y.) 
154,  10  Am.  Dec.  208. 

North  Dakota.  —  Clarke  v.  Wallace,  1  N. 
Dak.  404,  26  Am.  St.  Rep.  636. 

Pennsylvania.  —  Shaaber  v.  Bushong,  105 
Pa.  St.  514. 

Tennessee.  —  McGuire  v.  Blanton,  5  Humph. 
(Tenn.)  361.  See  also  Pooley  v.  Whitmore,  10 
Heisk.  (Tenn.)  631,  27  Am.  Rep.  733. 

Texas.  —  Olive  v.  Morgan,  8  Tex.  Civ.  App. 
654- 

Wiseonsin. —  Avery  v.  Rowell,  59  Wis.  82. 

And  see  the  title  Guaranty,  vol.  14,  p.  1132, 
note  7,  paragraph  Partnerships. 

May  Give  Guaranty  for  Partnership  Purposes 
Within  Scope  of  Firm  Business.  —  Wilkins  v. 
Pearce,  5  Den.  (N.  Y.)  541;  McNeal  v.  Gossard, 
6  Okla.  363;  Jordan  v.  Miller,  75  Va.  442. 

No  Authority  to  Indemnify  Surety  for  Third 
Person.  —  Seeberger  v.  Wyman,  108  Iowa  527. 

No  Power  to  Sign  Partnership  Name  as  Surety 
for  Another.  —  Andrews  v.  Planters'  Bank,  7 
Smed.  &  M.  (Miss.)  192,  45  Am.  Dec.  300. 


Where  a  Partner  Signs  the  Firm  Name  to  a 
Guaranty  for  a  Third  Person,  the  payee  has 
notice  from  the  very  nature  of  the  transaction 
that  the  signing  is  without  authority,  no 
special  authority  appearing.  Spurck  v.  Leon- 
ard, 9  111.  App.  174. 

3.  See  the  til le  Accommodation  Paper,  vol. 
1,  p.  345  el  sea.  And  see  the  following  cases: 
Talmage  v.  Millikin,  119  Ala.  40;  Presbrey  v. 
Thomas,  1  App.  Cas.  (D.  C.)  171;  Smilh  v. 
Weston,  88  Hun  (N.  Y.)  25;  McGuire  v.  Blan- 
ton, 5  Humph.  (Tenn.)  361. 

In  McLaughlin  v.  Mulloy,  14  Utah  490,  it 
was  held  that  a  partner  might  bind  his  firm  by 
signing  its  name  as  surety  to  a  note  of  another 
partnership  where  the  surety  firm  was  a  con- 
stituent member  of  such  other  partnership  and 
both  were  engaged  in  the  same  business. 

4.  Accommodation  Indorsements. — In  re  Irving, 
17  Nat.  Bankr.  Reg.  22,  13  Fed.  Cas.  No. 
7,074;  Rolston  v.  Click,  1  Stew.  (Ala.)  526; 
Lang  v.  Waring,  17  Ala.  145:  Whitmore  v. 
Adams,  17  Iowa  567;  Green  v.  Waco  State 
Bank,  78  Tex.  2.  See  also  the  title  Accommo- 
dation Paper,  vol.  1,  p.  345  et  sea. 

5.  To  Make  Copartners  Partners  in  Another 
Business.  —  Tabb  v.  Gist,  1  Brock.  (U.  S.)  33, 
23  Fed.  Cas.  No.  13,719;  McNamara  v.  Gay- 
lord,  1  Bond  (U.  S.)302,  16  Fed.  Cas.  No.  8,910; 
Mathewson  v.  Clarke,  6  How.  (U.  S.)  122; 
Singleton  v.  Knight,  13  App.  Cas.  788;  Buck- 
ingham v.  Hanna,  20  Ind.  no;  Love  v. 
Payne,  73  Ind.  80,  38  Am.  Rep.  ill;  Miller  v. 
Rapp,  135  Ind.  614;  Frye  v.  Sanders,  21  Kan. 
28,  30  Am.  Rep.  421;  Freligh  v.  Miller,  16  La. 
Ann.  418;  Murray  v.  Bogert,  14  Johns.  (N.  Y.) 
318,  7  Am.  Dec.  466;  Mason  v.  Connell,  1 
Whart.  (Pa.)  381.  See  also  Clark  v.  Barnes, 
72  Iowa  563;  Wood  v.  Connell,  2  Whart.  (Pa.) 
542. 

6.  Acceptance  of  Shares  of  Stock  in  Payment  of 
Firm  Debt. —  Niemann  v.  Niemann,  43  Ch.  D. 
198.  Compare  In  re  Land  Credit  Co.,  L.  R.  8 
Ch.  831. 

1.  Member  of  Two  Firms  Cannot  Bind  One  to 
Extend  Credit  to  Other.  —  Schnebly  v.  Culter,  22 
111.  App.  87. 

8.  Power  to  Execute  Illegal  Contract  Never  Im- 
plied.—  Hutchins  v.  Turner,  8  Humph.  (Tenn.) 
415. 

When  one  partner,  without  the  knowledge 
of  the  other,  borrows  money  at  usurious  inter- 
est, and  executes  a  note  in  the  name  of  the 
firm,  and  afterwards  pays  the  usurious  inter- 
est, and  the  other  partner,  ignorant  of  the  pay- 
ment of  the  usury,  executes  his  own  note  in 
lieu  of  the  other,  he  cannot,  when  sued  upon 
it,  set  up  as  a  defense  the  payment  of  usury 
by  his  partner.  Jones  v.  Jackson,  14  Ala.  186, 
57  Volume  XXU, 
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as  to  Third  Persons. 


bb.  Power  to  Bind  Firm  by  Sealed  Instrument.  —  As  a  general  rule  a  partner  has 
no  implied  authority  to  bind  his  firm  by  a  sealed  instrument,  even  though  the 
partnership  be  constituted  by  deed.1 

Exception.  —  A  Release  under  Seal  executed  by  one  partner  is  held  to  be  an 
exception  to  this  rule  and  binding  upon  the  firm.3 


1.  No  Implied  Authority  to  Bind  Firm  by 
Sealed  Instrument — United  States.  —  Gibson  v. 
Warden,  14  Wall.  (U.  S.)  244;  U.  S.  v.  Asiley, 
3  Wash.  (U.  S.)  508.  24  Fed.  Cas.  No.  14,472. 

Alabama.  —  Morgan  v.  Scott,  Minor  (Ala.) 
81,  12  Am.  Dec.  35;  Lucas  v.  Darien  Bank,  2 
Stew.  (Ala.)  280. 

Arkansas .  —  Massey  v.  Pike,  20  Ark.  92; 
Lee  v.  Onstott,  1  Ark.  206. 

Connecticut.  —  Mills  v.  Barber,  4  Day  (Conn.) 
429. 

Delaware.  —  Morris  v.  Jones,  4  Harr.  (Del.) 
428;  Little  v.  Hazzard,  5  Harr.  (Del.)  291. 

Illinois.  —  Walsh  v.  Lennon,  98  111.  27,  38 
Am.  Rep.  75;  Ruffner  v.  McConnel,  17  111.  212, 
63  Am.  Dec.  362;  Wilcox  v.  Dodge,  12  111. 
App.  517- 

Indiana.  —  Modisett  v.  Lindley,  2  Blackf. 
(Ind.)  119;  Posey  v.  Bullitt,  1  Blackf.  (Ind.)  99. 

Iowa.  —  Price  v.  Alexander,  2  Greene  (Iowa) 
427,  52  Am.  Dec.  526. 

Kentucky. — -Trimble  v.  Coons,  2  A.  K. 
Marsh.  (Ky.)  375,  12  Am.  Dec.  411. 

Maryland.  —  Albers  v.  Wilkinson,  6  Gill  & 
J.  (Md.)  358;  Armstrong  v.  Robinson,  5  Gill 

6  J.  (Md.)  412;  Smith  v.  Stone,  4  Gill  &  J. 
(Md.)  310;  Herzog  v.  Sawyer,  61  Md.  344; 
Davidson  v.  Kelly,  I  Md.  4g2. 

Massachusetts.  —  Dillon  v.  Brown,  11  Gray 
'Mass.)  179.  71  Am.  Dec.  700;  Butterfield  v. 
:  1  ?msley,  12  Gray  (Mass.)  226. 

Mississippi. — Shirley  v.  Tearne,  33  Miss. 
•>53,  09  Am.  Dec.  375;  Doe  v.  Tupper,  4 
.vned.  &  M.  (Miss.)  261,  43  Am.  Dec.  483. 

New  Hampshire. — -Allen  -\  Cheever,  61  N. 
H.  32;  Merrill  v.  Downs,  41  N.  H.  72;  Morse 
v.  Bellows,  7  N.  H.  549,  28  Am.  Dec.  372. 

Neiv  Jersey.  —  Ellis  v.  Ellis,  47  N.  J.  L.  69. 

New  York. — Gates  7'.  Graham,  12  Wend. 
(N.  Y.)  53;  Pettis  v.  Bloomer,  (C.  PI.  Gen.  T.) 
21  How.  Pr.  (N.  Y.)  317;  People  v  Judges,  5 
Cow.  (N.  Y.)  34;  McBride  v.  Hagan,  1  Wend. 
(N.  Y.)  326;  McWIiorter  v.  McMahan,  Clarke 
(N.  Y.)40o;  Pierson  v.  Hooker,  3  Johns.  (N. 
Y.)  68,  3  Am.  Dec.  467. 

North  Carolina.  —  Burwell  v.  Linthicum,  100 
N.  Car.  145;  Person  v.  Carter,  3  Murph.  (7 
N.  Car  )  321;  Blanchard  v.  Pasteur,  2  Hayw. 
(3  N.  Car.)  393;  Willis  v.  Hill,  2  Dev.  &  B.  L. 
(19  N.  Car.)  231,  31  Am.  Dec.  412. 

Ohio.  — -  Button  v.  Hampson.  Wright 
(Ohio)  93. 

Oregon.  —  Charman  v.   McLane,  1  Oregon 

339- 

Pennsylvania.  —  Boyd  v.  Thompson,  153  Pa. 
St.  78,  3;  Am.  St.  Rep.  685;  Snyder  v.  May, 
19  Pa.  St.  235:  Hart  v.  Withers.  1  P.  &  W. 
(Pa.)  28;;.  21  Am.  Dec.  382;  Gerard  v.  Basse,  1 
Dall.  (Pa.)  119,  1  Am.  Dec.  226. 

South  Carolina.  —  Fleming?'.  Dunbar,  2  Hill 
L.  (S.  Car.)  532;  Fisher  v.  Tucker,  1  McCord 
Eq.  (S.  Car.)  169:  Fleming  v.  Lawhorn,  Dud- 
ley L.  (S.  Car.)  360;  Dickinson  ?>.  Legare,  1 
Desaus.  (S.  Car.)  537;  Lucas  v.  Sanders,  I 
McMull.  L.  (S.  Car.)  311;  Pierce  v.  Cameron, 

7  Rich.  L.  (S.  Car.)  114;  Hull  v.  Young,  30  S. 


Car.  121;  Milwee  v.  Jay,  47  S.  Car.  430;  Sibley 
v.  Young,  26  S.  Car.  415.  But  see  Jacobs  v. 
McBee,  2  McMull.  L.  (S.  Car.)  348. 

Tennessee.  —  Blackburn  v.  McCallister,  Peck 
(Tenn.)  371;  Lambden  v.  Sharp,  9  Humph. 
(Tenn.)  224;  Nunnely  v.  Doherty,  1  Yerg. 
(Tenn  )  26. 

Texas.  —  Lowery  v.  Drew,  18  Tex.  786. 
Virginia.  —  M'Cullough  v.  Sommerville,  8 
Leigh  (Va.)  415;  Alexander  v.  Alexander,  85 
Va.  353. 

Washington.  —  U.  S.  v.  Astley,  3  Wash.  (U. 
S.)  508. 

See  also  the  titles  Agency,  vol.  1.  p.  959; 
Bonds,  vol.  4,  p.  635. 

Specially  Executed  in  Firm  Name  Binds  Only 
Partner  Executing.  —  Hoskinson  v.  Eliot,  62  Pa. 
St.  393;  Pierce  v.  Cameron,  7  Rich.  L.  (S.  Car.) 
114.  And  see  James  v.  Bostwick,  Wright 
(Ohio)  142;  Potter  v.  McCoy,  26  Pa.  St.  458. 
See  also  the  title  Bonds,  vol.  4,  p.  636. 

Power  of  Attorney  to  Execute  Deed  Conferred  on 
Firm  May  Be  Exercised  by  One  Partner.  —  McCul- 
loch  County  Land,  etc.,  Co.  v.  Whitefort,  21 
Tex.  Civ.  App.  314. 

As  to  the  effect  generally  of  unauihorized 
sealed  instruments,  see  Jackson  v.  Stanford. 
19  Ga.  14;  Bodey  v.  Cooper,  82  Md.  625;  Davis 
v.  Golston,  8  Jones  L.  (53  N.  Car.)  28;  Blanch- 
ard  v.  Pasteur,  2  Hayw.  (3  N.  Car.)  393;  Fisher 
v.  Pender,  7  Jones  L.  (52  N.  Car.)  483;  Lynam 
v.  Califer,  64  N.  Car.  572;  McNeal  Pipe,  etc., 
Co.  v.  Woltman,  114  N.  Car.  178;  James  v. 
Bostwick,  Wright  (Ohio)  142;  Pelzer  v.  Camp- 
bell, 15  S.  Car.  587,  40  Am.  Rep.  705. 

2.  Release  under  Seal  by  One  Binding  on  Finn  — 
United  States.  —  Beltzhoover    v.    Stockton,  4 
Cranch  (C.  C.)  695,  3  Fed.  Cas.  No.  1,283. 
Illinois.  —  Dyer  v.  Sutherland,  75  111.  583. 
Maryland.  —  Smith   v.  Stone,  4  Gill  &  J. 
(Md.)  310. 

New  Hampshire.  —  Morse  v.  Bellows,  7  N. 
H.  549,  28  Am.  Dec.  372. 

New  York.  —  Wells  v.  Evans,  20  Wend.  (N. 
Y.)  251;  McBride  v.  Hagan,  1  Wend.  (N.  Y.) 
326:  Bruen  v.  Marquand,  17  johns.  (N.  Y.)  58; 
Bulkley  v.  Dayton,  14  Johns.  (N.  Y.)  387: 
Pierson  v.  Hooker,  3  Johns.  (N.  Y.)  68,  3  Am. 
Dec.  467;  Beach  v.  Ollendorf,  1  Hilt.  (N.  Y  ) 
41;  Gillilan  v.  Sun  Mut.  Ins.  Co.,  41  N.  Y, 
376- 

North  Carolina.  —  Crutwell  v.  De  Rosset.  5 
Jones  L.  ^50  N.  Car.)  263. 

Ohio.  —  De  Haven  v.  Coup,  5  Ohio  Dec.  (Re- 
print) 562,  6  Am.  L.  Rec  593. 

Pennsylvania.  — Salmon  v.  Davis,  4  Binn. 
(Pa.)  375,  5  Am.  Dec.  410. 

Texas.  —  Stout  v.  Ennis  Nat.  Bank,  69  Tex. 
384. 

And  see  the  title  Release  and  Discharge. 
Power  to  Third  Person  to  Discharge  Debt  Due  to 
Firm.  —  Wells      Evans,  20  Wend.  (N.  Y.)  251. 
Discharge  of  Individual  Debt  by  Releasing  Debt 

Due  to  Firm.  —  Halls  v.  Coe,  4  McCord  L.  (S. 

Car.)  136. 

Release  While  Intoxicated.  —  A  release  ob- 
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Effect  of  Seal  on  Instrument  Otherwise  Valid.  —  There  are  many  respectable  authori 
ties  to  the  effect  that  while  one  partner  cannot  bind  his  copartners  by  deed, 
yet  if  the  instrument  used  in  commercial  transactions  be  valid  and  effective 
without  a  seal,  and  within  the  power  of  a  partner,  the  attempt  to  seal  it  in 
behalf  of  the  firm  will  not  vitiate  its  legal  effect  as  an  unsealed  instrument.1 

Prior  Authority  or  Subsequent  Ratification.  —  A  partner  may  bind  his  copartner  by 
a  contract  under  seal,  made  in  the  name  and  for  the  use  of  the  firm  in  the 
course  of  the  partnership  business,  provided  the  copartner  assents  to  the  con- 
tract previously  to  its  execution,  or  afterwards  ratifies  and  adopts  it.3  Such 
assent  or  adoption  may  be  by  parol  3  or  by  acts  without  any  parol  admission 
afterwards,  provided  the  acts  be  such  as  would  not  have  been  done  if  such 
assent  had  not  been  given.4 


tained  from  one  member  of  a  firm  by  procur- 
ing his  inioxicalioii  for  such  purpose  will  not 
bind  the  firm.  Clark  v.  Laumann,  52  111.  App. 
637. 

1.  Seal  Held  Not  to  Vitiate  Instrument  Other- 
wise Valid  —  United  States. —  Gibson  v.  Warden, 
14  Wall.  (U.  S.)  247. 

Alabama.  —  Lucas  v.  Darien  Bank,  2  Stew. 
(Ala.)  280. 

Georgia.  —  Straffin  v.  Newell,  T.  U.  P. 
Charli.  (Ga.)  163,  4  Am.  Dec.  705. 

Illinois.  —  Edwards  7'.  Dillon,  147  III.  14,  37 
Am.  St.  Rep.  199;  Walsh  v.  Lennon,  98  III.  32, 
38  Am.  Rep.  75. 

lo-iua.  —  Price  v.  Alexander,  2  Greene  (Iowa) 
427.  52  Am.  Dec.  526. 

Massachusetts.  —  Milton  v.  Mosher,  7  Met. 
(Mass.)  244;  Tapley  v.  Butterfield,  1  Met. 
(Mass.)  515,  35  Am.  Dec.  374;  Hodges  v. 
Harri;,  6  Pick.  (Mass.)  362.  Bui  see  Dillon  v. 
Brown,  11  Gray  (Mass.)  179.  71  Am.  Dec.  700. 

Michigan.  —  Sweetzer  v.  Mead,  5  Mich.  107. 

Minnesota.  —  Sterling  v.  Bock,  40  Minn.  11. 

Missouri.  —  Human  v.  Cuniffe,  32  Mo.  316. 

New  Hampshire.  —  Morse  v.  Bellows,  7  N. 
H.  549,  28  Am.  Dec.  172;  Allen  v.  Cheever,  61 
N.  H.  32. 

New  York.  —  Patten  v.  Kavanagh,  11  Daly 
(N.  Y.)  348;  McClelland  -■.  Remsen  (Ct.  App.) 
5  Abb.  Pr.  N.  S.  (N.  V.)  250. 

North  Carolina.  —  Horton  v.  Child,  4  Dev. 
L.  (15  N.  Car.)  460. 

Ohio.  —  Johnson  v.  Nelson,  2  Ohio  Dec.  (Re- 
print) 487,  3  West.  L.  Month.  306;  Purviance 
v.  Sutherland,  2  Ohio  St.  478. 

Pennsylvania. — Taylor  v.  Coryell,  12  S.  & 
R.  (Pa.)  243:  Boyd  ?*  Thompson,  153  Pa  St. 
78,  34  Am.  St.  Rep.  685;  Dubois's  Appeal,  38 
Pa.  St.  231,  80  Am.  Dec.  478.  But  see 
Schmertz  v.  Shreeve,  62  Pa.  St.  457,  1  Am. 
Rep.  439. 

South  Carolina.  —  Robinson  v.  Crowder,  4 
McCord  L.  (S.  Car.)  519,  17  Am.  Dec.  762. 

Tennessee.  —  See  Brooks  v.  Hartman,  1 
Hsisk.  (Tenn.)  36. 

Virginia. — •  M'Cullough  v.  Sommerville,  8 
Leigh  (Va.)  415;  Sale  v.  Dishman,  3  Leigh 
(Va.)  548. 

See  also  the  title  Agency,  vol.  1,  p.  1212. 

May  Sign  Firm's  Name  to  Undertaking  on 
Attachment.  —  Grollman  v.  Lipsitz,  43  S.  Car. 
329 

2.  Prior  Assent  or  Subsequent  Ratification  — 

United  States.  —  Darst  v.  Roth,  4  Wash.  (U. 
S.)  471,  6  Fed.  Cas.  No.  3,582. 

Alabama.  —  Grady  v.  Robinson,  28  Ala.  289, 
Herbert  v.  Hanrick!  16  Ala.  581. 
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Arkansas.  —  Day  v.  Lafferty,  4  Ark.  450;  Lee 
v.  Onstott,  1  Ark.  206. 

Delaware.  —  Layton  v.  Hastings,  2  Harr. 
(Del.)  147. 

Illinois.  —  Edwards  v.  Dillon,  147  111.  14,  37 
Am.  Si.  Rep.  199. 

Indiana.  —  Henderson  v.  Barbee,  6  Blackf. 
(Ind.)  26. 

Iowa.  —  Price  v.  Alexander,  2  Greene  (Iowa) 
427,  52  Am.  Dec.  526;  Haynes  v.  Seachrest,  13 
Iowa  455. 

Kentucky.  —  Ely  v.  Hair,  16  B.  Mon.  (Ky.) 
230;  Montgomery  v.  Boone,  2  B.  Mon.  (Ky.) 
244;  McCart  v.  Lewis,  2  B.  Mon.  (Ky.)  267; 
Cummins  v.  Cassily,  5  B.  Mon.  (Ky.)  74. 

Maryland .  —  Herzog  v.  Sawyer,  61  Md. 
344- 

Michigan.  —  Fox  v.  Norton,  9  Mich.  207. 

Minnesota .  — Clark  v.  Lindeke,  44  Minn.  112; 
Sterling  v.  Bock,  40  Minn.  11. 

Mississippi .  —  Doe  v.  Tupper,  4  Smed.  &  M. 
(Miss.)  261,  43  Am.  Dec.  483. 

Missouri.  —  Bentzen  v.  Zierlein,  4  Mo.  417; 
Gwinn  v.  Rooker,  24  Mo.  290. 

New  Hampshire.  —  Morse  v.  Bellows,  7  N. 
H.  549,  28  Am.  Dec.  372. 

New  York.  —  Pettis  v.  Bloomer,  (C.  PL  Gen. 
T.)  21  How.  Pr.  (N.  Y.)  317;  Clement  v.  Brush, 
3  Johns.  Cas.  (N.  Y.)  180. 

ATorth  Carolina.—  Person  v  Carter,  3  Murph. 
(7  N.  Car.)  321. 

Pennsylvania .  —  Fichthorn  v.  Boyer,  5  Watts 
(Pa.)  159,  30  Am.  Dec.  300. 

South  Carolina.  —  Lucas  v.  Sanders,  I  Mc- 
Mull  L.  (S.  Car.)  311. 

Texas.  —  Baldwin  v.  Richardson,  33  Tex. 
16;  Lowery  v.  Drew,  18  Tex.  7S6. 

Wisconsin.  —  Rumery  v.  McCulloch,  54  Wis. 
565;  Wilson  v.  Hunter,  14  Wis.  6S3,  80  Am. 
Dec.  795. 

See  also  the  title  Agency,  vol.  r,  pp.  959, 
1212. 

Inference  of  Authority  from  Conduct  or  Course 
of  Business.  —  Stroman  v.  Varn,  19  S.  Car.  313. 

Where  a  Contract  under  Seal  Is  Written  by  One 
of  Two  Partners,  and  Signed  and  Sealed  by  the 
Other  in  the  partnership  name,  it  will  be 
deemed  to  have  been  executed  by  both.  Witter 
v.  McNiel,  4  III.  433. 

3.  Assent  or  Adoption  by  Parol.  —  Drumright 
v.  Philpot,  16  Ga.  424,  60  Am.  Dec.  738;  Mc> 
Cart  v.  Lewis,  2  B.  Mon.  (Ky.)  267;  Gwinn  v. 
Rooker,  24  Mo.  290;  Renvvick  v.  McAllister, 
5  N.  Y.  Leg.  Obs.  16;  Bond  v.  Aitkin,  6  W.  & 
S.  (Pa.)  165,  40  Am.  Dec.  550.  See  also  the 
title  Agency,  vol.  i,  p.  1213. 

4.  Evidenced  by  Acts. —  Swan  v.  Stedman,  4 
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(5)  Restriction  of  Authority  by  Dissent  —  (a)  General  Rule  — Implied  Authority 
Revocable  by  Copartners.  —  A  partner's  implied  authority  to  do  certain  acts  or  to 
make  certain  contracts  ma}'  to  some  extent  be  revoked  by  his  copartners,  who 
may  thus  escape  liability  for  such  acts  or  contracts.1  With  the  exceptions 
hereinafter  mentioned,  one  of  two  partners  can  always  escape  liability  by 
giving  notice  of  his  dissent  to  the  proposed  act,2  because,  as  already  shown, 
in  such  a  case  the  partner  forbidding  a  change  prevails.3  If  the  authority  is 
only  apparent,  and  not  actual,  oi  course  the  communicated  dissent  of  any 
partner  to  its  exercise  operates  as  notice  of  that  fact,  and,  as  has  been  seen, 
the  firm  is  not  bound  to  one  having  notice  that  the  proposed  act  is  beyond 
the  partner's  authority.  If  the  authority  is  actual,  the  effect  of  notice  of 
dissent  depends  upon  the  nature  of  the  proposed  act.4 

(b)  Acts  Within  Power  of  Majority  —  Majority  May  Forbid  Acts  as  to  Which  They  Control. 
—  If  the  proposed  act  relates  to  a  matter  as  to  which  the  majority  have  a 
right  to  control,  they  may  forbid  it,  and  a  third  person  having  notice  of  this 
fact  cannot  hold  them  liable.5 

Power  to  Bind  Dissenting  Minority.  —  If,  however,  the  majority  determine  to  do 
such  act,  the  minority  will  be  bound,  although  they  dissent.6 

(c)  Imposition  of  Additional  Burdens  upon  Third  Persons.  —  A  partner  cannot,  by 
notice  of  dissent,  impose  additional  burdens  or  responsibilities  upon  a  person 
who  has  dealt  with  the  firm.7  Thus,  for  instance,  one  partner  cannot,  by 
such  notice,  take  away  the  right  of  a  debtor  to  pay  to  either  partner;8  nor 
can  he  forbid  his  partner  to  pay  a  firm  debt.9 

(d)  Waiver  of  Dissent.  —  A  dissent  may  be  waived  by  subsequently  accepting 
the  benefits  of  the  forbidden  act.10 


Met.  (Mass.)  548.  And  see  Hill  v.  Scales,  7 
Yerg.  (Tenn.)  410. 

Bond  Treated  as  Valid  by  Paying  Money  Thereon 
or  by  Receiving  Consideration.  —  Mann  v.  /Etna 
Ins.  Co.,  40  Wis.  549. 

Receiving  and  Enjoying  Consideration  of  Note 
under  Seal.  —  Daniel  v.  Toney,  2  Mel.  (Ky.)  525. 

Action  by  Partnership  on  Sealed  Instrument  Ex- 
ecuted by  One  Partner.  —  Dodge  v.  McKay,  4 
Ala.  346. 

1.  Revocation  of  Implied  Authority.  —  Leavilt 
v.  Peck,  3  Conn.  124,  8  Am.  Dec.  157;  Knox  v. 
Burlington,  50  Iowa  320;  Dawson  v.  Elrod, 
(Ky.  1899)  49  S.  W.  Rep.  465;  Cooke  v.  Alli- 
son, 30  La.  Ann.  963;  Matthews  7/.  Dare,  20 
Md.  248;  Carr  r.  Hertz,  54  N.  J.  Eq."i27;  Gris- 
wold  v.  Waddington,  16  Johns.  (N.  Y.)  438; 
Yeager  v.  Wallace,  57  Pa.  Si.  365.  And  see 
Bradley  Fertilizer  Co.  v.  Pollock,  104  Ala.  402; 
Monroe  v.  Conner,  15  Me.  178,  32  Am.  Dec. 
148. 

2.  Notice  of  Dissent  by  One  of  Two  Partners.  — 

Clements  v.  Norris,  8  Ch.  D.  129;  Leavitt  v. 
Peck,  3  Conn.  125,  8  Am.  Dec.  157;  Babcock 
:•.  Deposit  Bank,  5  Ky.  L.  Rep.  516;  Bull  v. 
Harris,  18  B.  Mon.  (Ky.)  200;  Monroe  v.  Con- 
ner, 15  Me.  17S,  32  Am.  Dec.  148;  Wipperman 
v,  Stacy,  80  Wis.  345.  But  see  Wilkins  v. 
Pearce,  5  Den.  (N.  Y.)  541;  Johnson  v.  Bern- 
heim,  76  N.  Car.  139. 

3.  Partner  Forbidding  Change  Prevails.  —  See 
supra,  this  litle,  Partners'  Rig/its  and  Liabilities 
Inter  Se  —  Pozver  of  Majority. 

If  a  firm  consists  of  but  two  partners,  each 
having  an  equal  voice  in  the  direction  and  con- 
trol of  the  common  business,  either  may  pro- 
tect himself  against  liability  on  a  future 
contract  by  giving  notice  of  his  dissent  to  the 
person  with  whom  it  is  about  to  be  made;  and 
where  the  partnership  consists  of  more  than 


two  persons,  one  of  whom  gives  noiice  of  his 
dissent,  the  party  contracting  with  the  others 
acts  at  his  peril,  and  cannot  hold  the  dissent- 
ing party  liable  unless  his  liability  results  from 
the  articles  or  from  the  nature  of  the  partner- 
ship.   Johnston  v.  Dutton,  27  Ala.  245. 

4.  Matthews  z:  Dare,  20  Md.  248.  And  see 
supra,  this  section,  Actual  Authority  —  Pre- 
sumption in  Absence  of  Agreement;  Apparent  or 
Implied  Authority  —  Restriction  by  Agreement  — 
Effect  as  Dependent  o?i  A'otice  of  Restriction. 

5.  Majority  May  Forbid  Acts  as  to  Which  They 
Control.  —  Carr  v.  Heriz,  54  N.  J.  Eq.  127. 

Generally  as  to  the  powers  of  a  majority, 
see  supra,  this  title.  Partners'  Rights  and  Lia- 
bilities Inter  Se  —  Power  of  Majority. 

6.  Dissenting  Minority  Bound  by  Act  of  Ma- 
jority.—  Johnston  v.  Dutton,  27  Ala.  245; 
Western  Stage  Co.  v.  Walker,  2  Iowa  504,  65 
Am.  Dec.  789;  Walker  v.  Yellow  Poplar  Lum- 
ber Co.,  (Ky.  1896)  35  S.  W.  Rep.  272;  Nolan 
v.  Lovelock,  r  Mont.  224.  And  see  Kirk  v. 
Hodgson,  3  Johns.  Ch.  (N.  Y.)  400. 

7.  Dissent  Will  Not  Impose  Additional  Burdens 
on  Persons  Dealing  with  Firm.- — Noyes  v.  New 
Haven,  etc.,  R.  Co.,  30  Conn.  1;  Steele  v. 
Joliet  Fitst  Nat.  Bank,  60  111.  23;  Gillilan  v. 
Sun  Mut.  Ins.  Co.,  41  N.  Y.  376. 

8.  Partner  May  Not  Take  Away  Right  to  Pay 
Either  Partner.  —  Noyes  v.  New  Haven,  etc  , 
R.  Co.,  30  Conn.  1. 

9.  May  Not  Forbid  Partner  to  Pay  Firm  Debt. 
—  Mabbett  v.  White,  12  N.  Y  442.  But  see 
McGrath  v.  Cowen,  57  Ohio  St.  385. 

10.  Waiver  of  Dissent  by  Accepting  Benefit  of 
Act.  —  Campbells.  Bowen,  49  Ga.  417;  Mason 
v.  Partridge,  66  N.  Y.  633;  Pearce  v.  Wilkins, 
2  N.  Y.  469;  Johnston  v.  Bernheim,  86  N.  Car. 
339.  But  see  Monroe  v.  Conner,  15  Me.  178, 
32  Am.  Dec.  148. 
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2.  Liability  of  Firm  on  Contracts  Made  by  One  Partner  —  a.  In  General  — 
Bound  by  Acts  of  Persons  Authorized.  —  Apart  from  any  general  rule  of  law  relating 
to  the  execution  of  deeds  or  negotiable  instruments,  an  act  or  instrument 
relating  to  the  business  of  the  firm,  and  done  or  executed  in  the  firm  name, 
or  in  any  other  manner  showing  an  intention  to  bind  the  firm,  by  any  person 
thereto  authorized,  whether  a  partner  or  another,  is  binding  on  the  firm 
and  on  all  the  partners,1  including  secret,  silent,  dormant,  and  nominal 


1.  Acts  Done  or  Instruments  Executed  by  Per- 
sons Authorized  with  Intention  to  Bind  —  Eng- 
land. —  Reid  v.  Hollinshead,  4  B.  &  C.  867,  10 
E.  C.  L.  460. 

United  Slates,  —  Winship  v.  U.  S.  Bank,  5 
Pet.  ((J.  S.)  529;  Felichy  v.  Hamilton,  1  Wash. 
(U.  S.)  491.  8  Fed.  Cas.  No.  4,719;  Van  Reims- 
dyk  v.  Kane,  1  Gall.  (U.  S.)  630,  28  Fed.  Cas. 
No.  16,872;  In  re  Warren,  2  Ware  (U.  S.)  322, 
29  Fed.  Cas.  No.  17,191;  Le  Roy  v.  Johnson, 
2  Pet.  (U.  S.)  198. 

Alabama.  —  Crossvvell  v.  Lehman,  54  Ala. 
363,  25  Am.  Rep.  684;  National  Bank  v.  Dick- 
inson, 107  Ala.  265. 

Arkansas.  —  Roberts  v.  Totten,  13  Ark.  6og. 

California.  —  Dammon  v.  Beecher,  97  Cal. 
530. 

Colorado.  —  Smith  v.  Cisson,  1  Colo.  29; 
Rocky  Mountain  Nat.  Bank  v.  McCaskill,  16 
Colo.  408. 

Connecticut.  ■ —  Tyler  v.  Waddingham,  58 
Conn.  375;  Storer  v.  Hinkley,  Kirby  (Conn.) 
147. 

Delaware.  —  Ellison  v.  Stuart,  2  Penn.  (Del.) 

Illinois.  — Dreyfus  v.  Union  Nat.  Bank,  164 
III.  83;  Kitner  v.  Whitlock,  88  111.  513;  Stark 
v.  Corey,  45  III.  431;  Blinn  v.  Evans,  24  111. 
317;  Witter  v.  McNiel,  4  111.  433;  Weirick  v. 
Graves,  73  111.  App.  266. 

Indiana.  —  Posey  v.  Bullitt,  1  Blackf.  (Ind.) 
99;  I.ingenfelser  v.  Simon,  49  Ind.  82. 

Iowa.  —  Beebe  v.  Rogers,  3  Greene  (Iowa) 
319;  McMullan  v.  Mackenzie,  2  Greene  (Iowa) 
368;  Carson  v.  Byers,  67  Iowa  606;  Seekell  v. 
Fletcher,  53  Iowa  330;  Barcroft  v.  Haworth, 
29  Iowa  462;  Seeberger  v.  Wyman,  108  Iowa 
527. 

Kansas.  —  Pitkin  v.  Benfer,  50  Kan.  108,  34 
Am.  St.  Rep.  no;  Deitz  v.  Regnier,  27  Kan. 
97;  Holderman  v.  Tedford,  7  Kan.  App.  657. 

Kentucky.  —  Rochester  v.  Trotter,  1  A.  K. 
Marsh.  (Ky.)  54;  Rouse  v.  Hughes,  1  Ky.  L. 
Rep.  320;  Patterson  v.  Swickard,  (Ky.  1897) 
41  S.  W.  Rep.  435. 

Louisiana.  —  Jurgens  v.  Ittmann,  47  La. 
Ann.  367;  Hamilton  v.  Eimer,  20  La.  Ann. 
391;  Forstall  v.  Blanchard,  12  La.  1;  Hynes  v. 
Kirkman,  4  La.  50;  Martin  v.  Muncy,  40  La. 
Ann.  190. 

Maine.  —  Stockwell  v.  Dillingham,  50  Me. 
442,  79  Am.  Dec.  621. 

Massachusetts.  —  Manufacturers',  etc.,  Bank 
v.  Winship,  5  Pick.  (Mass.)  11,  16  Am.  Dec. 
369;  Hayward  v.  French,  12  Gray  (Mass.)  453; 
Locke  v.  Lewis,  124  Mass.  1,  26  Am.  Rep. 
631;  Manufacturers',  etc.,  Bank  v.  Gore,  15 
Mass.  75,  8  Am.  Dec.  83;  Boardman  v.  Gore, 
15  Mass.  331. 

Michigan.  —  Carney  v.  Hotchkiss,  48  Mich. 
27(1;  Stecker  v.  Smith,  46  Mich.  14;  Gates  v. 
Fisk,  45  Mich.  522;  Littell  v.  Fitch,  11  Mich. 
525;  Stevens  v.  McLachlan,  120  Mich,  285. 
aa  C.  of  L-u 


Mississippi.  —  Mayson  v.  Beazley,  27  Miss. 
106;  Langan  v.  Hewett,  13  Smed.  &  M.  (Miss.) 
122;  Graham  v.  Thornton,  (Miss.  1891)  9  So. 
Rep.  292. 

Missouri.  —  Eau  Claire  St.  Louis  Lumber 
Co.  v.  Gray,  81  Mo.  App.  337;  Ferris  v.  Thaw, 

5  Mo.  App.  279. 

Nebraska.  —  Habig  v.  Layne,  38  Neb.  743. 

Nevada.  —  Roney  v.  Buckland,  4  Nev.  45. 

New  Hampshire.  —  State  Capital  Bank  v. 
Thompson,  42  N.  H.  369;  Bromley  v.  Elliot, 
38  N.  H.  287,  75  Am.  Dec.  182. 

New  Jersey.  —  Gould  v.  Gould,  36  N.  J.  Eq. 
380. 

New  York.  —  Onondaga  County  Bank  v.  De 
Puy,  17  Wend.  (N.  Y.)  47;  Whitaker  v.  Brown. 
16  Wend.  (N.  Y.)  505;  Church  v.  Sparrow,  5 
Wend.  (N.  Y.)  223;  Reynolds  v.  Cleveland,  4 
Cow.  (N.  Y.)  282,  15  Am.  Dec.  369;  Duvall  v. 
Wood,  3  Lans.  (N.  Y.)  489;  Burchell  v.  Voght, 
164  N.  Y.  602;  Paul  v.  Stevens,  57  Hun  (N. 
Y.)  171. 

North  Carolina.  —  Abpt  v.  Miller,  5  Jones  L. 
(50  N.  Car.)  32;  Wharton  z/.Woodburn,  4  Dev. 

6  B.  L.  (20  N.  Car.)  507;  Springs  v.  McCoy, 
122  N.  Car.  628;  French  v.  Griffin,  104  N.  Car. 
141. 

Ohio.  —  Penfield  v.  Mason,  9  Ohio  Cir.  Dec. 
611,  17  Ohio  Cir.  Ct.  165;  Cardington  First 
Nat.  Bank  v.  Stiles,  4  Ohio  Cir.  Dec.  481,  8 
Ohio  Cir.  Ct.  532. 

Pennsylvania.  —  Johnston  v.  Warden,  3 
Watts  (Pa.)  ior;  Rice  v.  Jackson,  171  Pa.  St. 
89;  Real  Estate  Invest.  Co.  v.  Smith,  162  Pa. 
St.  441. 

South  Carolina.  —  Munroe  v.  Williams,  35  S. 
Car.  572. 

Tennessee. — Venable  v.  Levick,  2  Head 
(Tenn.)  351;  Union  Bank  v.  Eaton,  5  Humph. 
(Tenn.)  499. 

Texas.  —  Burnley  v.  Rice,  18  Tex.  481; 
Crozier  v.  Kirker,  4  Tex.  252,  51  Am.  Dec.  724; 
Caraway  v.  Citizens  Nat.  Bank,  (Tex.  Civ. 
App.  1895)  29  S.  W.  Rep.  506. 

Vermont.  —  Davis  v.  Evana,  39  Vt.  182; 
Roth  v.  Colvin,  32  Vt.  125;  Miner  v.  Downer, 
19  Vt.  14;  Cleveland  v.  Woodward,  15  Vt.  302, 
40  Am.  Dec.  682. 

Virginia.  —  Brooke  v.  Washington,  8  Gratt. 
(Va.)  248,  56  Am.  Dec.  142. 

Wisconsin.  —  Gilchrist  v.  Brande,  58  Wis. 
184, 

And  see  supra,  this  section,  Power  of  Partner 
to  Bind  Firm. 

Wherever  the  Original  Credit  Was  Given  to  the 
Partnership,  that  will  constitute  a  debt  against 
the  partnership,  though  the  partner  contract- 
ing the  debt  may  have  given  his  own  separate 
security  or  made  himself  personally  liable 
therefor.  Barcroft  v.  Snodgrass,  1  Coldw. 
(Tenn.)  430. 

Payments  on  Account  of  Firm.  —  One  who 
pays  a  debt,  apparently  the  debt  of  a  firm,  at 
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partners.1  Even  a  contract  executed  in  the  individual  name  of  a  partner  or 
agent  may  be  binding  on  the  firm  if  so  intended.2 

Where  the  Connection  of  the  Firm  with  the  Transaction  Was  Unknown  or  concealed,  it 
may  nevertheless  be  made  liable  under  the  rule  of  undisclosed  principal,  and 
the  other  party  has  his  election  to  hold  the  agent  personally  liable  or  to  pro- 
ceed against  the  firm  as  a  principal.3 


ihe  request  of  a  partner,  need  not  inform  him- 
self at  his  peril  that  il  is  nol  the  debi  of  the 
partner;  it  is  enough  to  charge  the  firm  that 
acts  on  such  request  in  good  faith.  Blinn 
v.  Evans,  24  111.  317. 

Firm  Liable  though  Money  Borrowed  for  Its  Use 
by  Partner  Diverted  by  Him.  —  Caraway  v.  Citi- 
zens Nat.  Bank,  (Tew  Civ.  App.  1895)  29  S. 
W.  Rep.  506. 

Goods  Purchased  in  Name  of  Firm.  —  If  one 
partner  purchases  goads  or  borrows  money, 
ostensibly  for  the  partnership,  but  in  fact  for 
himself,  the  firm  is  bound.  Wharton  v.  Wood- 
burn,  4  Dev.  &  B.  L.  (20  N.  Car.)  507;  and  see 
Dickson  v.  Alexander,  7  Ired.  L.  (29  N.  Car) 
4;  Partin  v.  Luterloh,  6  Jones  Eq.  (59  N. 
Car.)  341;  Hartness  v.  Wallace,  106  N.  Car. 
427. 

1.  Liability  of  Secret,  Silent,  Dormant,  and 
Nominal  Partners  — United  States.  —  Alexandria 
Bank  v.  Mandeville,  1  Cranch  (C.  C.)  575; 
Oppenheimer  v.  Clemmons,  18  Fed.  Rep.  890; 
In  re  Munn,  3  Biss.  (U.  S.)  442,  17  Fed.  Cas. 
No.  9,925. 

Colorado.  —  McDonald  v.  Clough,  10 Colo.  59. 
Connecticut  —  Everitt  v.  Chapman,  6  Conn. 

350. 

Florida.  —  Griffin  v.  Orman,  9  Fla.  22. 

Illinois. — Talcott  v.  Dudley,  5  111.  427; 
Lindsey  v.  Edmiston,  25  111.  359. 

Indiana.  —  Gilmore  v.  Merritt,  62  Ind.  525; 
Ditts  v.  Lonsdale,  49  Ind.  521;  Beach  v.  State 
Bank,  2  Ind.  488. 

Kentucky.  —  Kennedy  v.  Bohanon,  11  B. 
Mon.  (Kv.)  121;  Scott  v.  Colmesnil,  7  J.  J. 
Marsh.  (Ky.)  423;  Sneed  v.  Wiester,  2  A.  K. 
Marsh.  (Ky.)  286;  Cochran  v.  A  nderson  County 
Nat.  Bank,  83  Ky.  44. 

Louisiana.  —  Boudreaux  v.  Martinez,  25  La. 
Ann.  169. 

Massachusetts.  —  Butts  v.  Tiffany,  21  Pick. 
(Mass.)  95;  Etheridge  v.  Binney,  9  Pick. 
(Mass.)  272;  Pitts  v.  Waugh,  4  Mass.  424. 

Mississippi.  —  Lea  v.  Guice,  13  Smed.  &  M. 
(Miss.)  656. 

Alissouri.  —  Richardson  v.  Farmer,  36  Mo. 
35,  88  Am.  Dec.  129. 

New  Hampshire.  —  Elliot  v.  Stevens,  38  N. 
H.  3ir. 

ATew  Jersey.  —  Cammack  v.  Johnson,  2  N.  J. 
Eq.  163. 

New  York.  —  Poillon  v.  Secor,  61  N.  Y.  456; 
Tournade  v.  Hagedorn,  5  Thomp.  &  C.  (N.  Y.) 
288. 

Pennsylvania.  —  Wood  v.  Connell,  2  Whart. 
(Pa.)  542;  Mason  v.  Connell,  1  Whart.  (Pa.) 
381;  Hill  v.  Voorhies,  22  Pa.  St.  68. 

Tennessee.  —  Nichols  v.  Cheairs,  4  Sneed 
(Tenn.)  229. 

Texas.  —  Bradshaw  v.  Apperson,  36  Tex. 
133;  Speake  v.  Prewitt,  6  Tex.  252. 

As  to  who  are  such  secret,  silent,  dormant, 
and  nominal  partners,  see  supra,  this  title, 
Classification  and  Definitions  —  Partners. 


Credit  Given  Exclusively  to  Acting  Partner  — 
Silent  Partner  Not  Liable.  —  Davis  v.  McKinney , 

6  Coldw.  (Tenn.)  15. 

Fraud  in  Formation  of  Partnership  as  Affecting 
Liability  of  Dormant  Partner. —  Mason  v.  Con- 
nell, 1  Whart .  (Pa.)  381. 

Debts  Contracted  After  Dissolution  of  Firm,  but 
Before  Notice  Thereof.  —  Armstiong  v.  Hussey, 
12  S  &  R.  (Pa  )  315.  And  see  infra,  this  sec- 
tion, Termination  of  Liability  —  Notice  of  Disso- 
lution or  Retirement —  Unknown,  Dormant,  and 
Secret  Partners . 

2.  Contract  in  Individual  Name  May  Be  Binding 
on  Firm  if  So  Intended  —  Illinois. —  Howell  v. 
Moores,  127  111.  67. 

Iowa.  —  Barcroft  v.  Haworth,  29  Iowa  462; 
Carson  v.  Byers,  67  Iowa  606. 

Kentucky.  —  Patterson  v.  Swickard,  (Ky. 
1897)  41  S.  W.  Rep.  435. 

Louisiana.  —  Hynes  v.  Kirkman,  4  La.  50. 
Nebraska.  —  Habig  v  Layne,  38  Neb.  743. 
New  Hampshire.  —  Mavnard  v.  Fellows,  43 
N.  H.  255. 

New  York.  —  Duvall  r.  Wood,  3  Lans.  (N. 
Y.)48g;  Crocker  v.  Colwell,  46  N.  Y.  212. 

Pennsylvania.  —  Potts  v.  Taylor,  140  Pa.  St. 
601. 

South  Carolina.  —  Grollman  v.  Lipsitz,  43  S. 
Car.  329;   Munroe  v.  Williams,  35  S.  Car. 

572. 

Texas.  —  Burnley  v.  Rice.  18  Tex.  481;  Cro- 
zier  v.  Kirker,  4  Tex.  252,  51  Am.  Dec.  724. 

See  also  supra,  this  title,  Firm  Name;  and 
the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  180. 

Parol  Evidence  Is  Admissible  to  show  that  a 
contract  made  by  one  partner  in  his  own  name 
was  nevertheless  a  partnership  transaction. 
Scruggs  v.  Russell,  McCahon  (Kan.)  39. 

3.  Liability  of  Firm  though  Connection  with 
Transaction  Unknown  —  Alabama.  —  Snead  v. 
Barringer,  1  Stew.  (Ala.)  134. 

Illinois.  —  Morse  v.  Richmond,  97  111.  303. 
Indiana.  —  Risel  v.  Hobbs,  6  Blackf.  (Ind.) 
479- 

Lowa.  —  Seekel  v.  Fletcher,  53  Iowa  330. 
Louisiana.  —  Robertson  v.  De  Lizardi,  4  Rob. 
(La.)  300;   Roth  v.  Moore,  19  La.  Ann.  86; 
Schmidt  v.  Ittman,  46  La.  Ann.  888. 

Massachusetts.  —  Clement  v.  British  Ameri- 
can Assur.  Co.,  141  Mass.  298. 

Missouri.  —  Bracken  v.  March,  4  Mo.  74, 
ATc7v  Hampshire.  —  Tucker  v.  Peaslee,  36  N. 
H.  167. 

New  York.  —  Reynolds  v.  Cleveland,  4  Cow. 
(N.  Y.)  282,  15  Am.  Dec.  369;  Howell  v. 
Adams,  68  N.  Y.  314;  Ontario  Bank  v.  Hen- 
nessey, 48  N.  Y.  545;  Galway  r.  Nordlinger, 
(Supm.  Ct.  Gen.  f .)  4  N.  Y.  Supp.  649. 

North  Carolina.  —  Poole  v.  Lewis,  75  N.  Car. 
417;  Baxter  v.  Clark,  4  Ired.  L.  (26  N.  Car.) 
127. 

Oregon.  —  Kearney  v.  Snodgrass,  12  Oregon 
3". 

162  Volume  XXII. 


Bights  and  Liabilities  of  Partners  PARTNERSHIP. 


as  to  Third  Persons. 


b.  Conditions  Necessary  to  Liability  —  (i)  Express  or  Implied 
Authority.  —  In  order  that  all  the  members  of  a  partnership  may  be  liable  on 
a  contract  made  by  one  partner,  such  contract  must,  as  has  been  seen,  be 
within  the  scope  of  the  partner's  authority,  express  or  implied.1 

(2)  Absence  of  Notice  of  Limitations  on  Actual  Authority.  —  If  there  is  any 
limitation  upon  the  actual  authority  of  the  partner  to  make  the  contract,  the 
other  party  must  be  free  from  notice  of  such  limitation.2 

(3)  -Agency  for  Firm.  —  In  order  that  a  firm  may  be  bound  by  the  acts  of 
a  partner  or  other  agent  acting  within  his  authority,  the  person  whose  acts  it 
is  sought  to  impute  to  the  firm  must  have  acted  in  his  character  of  agent  and 
not  as  principal.3  If  he  acted  as  principal  and  not  as  agent  he  alone  is  liable 
for  such  acts.4    The  general  principles  of  agency  are  here  fully  applicable.5 

Agency  Question  of  Fact.  —  Whether  a  contract  is  entered  into  by  an  agent  as 
such,  or  by  him  as  principal,  is  a  question  of  fact  dependent  upon  the  intent, 
understanding,  and  agreement  of  the  parties.6 


Pennsylvania.  —  Given  v.  Albert,  5  W.  &  S. 
(Pa.)  333- 

Vermont.  —  Griffilh  v.  Buffum,  22  Vt.  181,  54 
Am.  Dec.  64. 

Wisconsin.  —  McNair  v.  Rewey,  62  Wis.  167. 

And  see  the  title  Agency,  vol.  1,  p.  1139 
et  seq. 

Contract  Within  Authority,  Other  Party  Bound 
though  Ignorant  of  Partnership.  —  Havana,  etc., 
R.  Co.  v.  Walsh,  85  111.  58.  And  see  Everilt 
v.  Chapman,  6  Conn.  350. 

1.  Must  Be  Within  Scope  of  Express  or  Implied 
Authority.  —  See  supra,  this  section,  Power  0/ 
Partner  to  Bind  Firm.  See  also  Sager  v.  Tup- 
per,  38  Mich.  25S;  Long  v.  Carter,  3  Ired.  L. 
(25  N.  Car.)  238. 

2.  Person  Contracted  with  Must  Be  Ignorant  of 
Limitations  on  Actual  Authority.  —  See  supra, 
this  section.  Power  op  Partner  to  Bind  Firm  — 
Apparent  or  Implied  Authority — Restriction  by 
Agreement. 

3.  Must  Have  Acted  in  Character  of  Agent  and 
Not  as  Principal. —  Hubenthal  v.  Kennedy,  76 
Iowa  707;  Parberry  v.  Johnson,  51  Miss.  291; 
Wild  v.  Davenport,  48  N.  J.  L.  129,  57  Am. 
Rep.  552;  Ah  Lep  v.  Gong  Choy,  13  Oregon 
205. 

Contracts  Made  Before  Partnership  Was  Formed. 

—  Goodenow  v.  Jones,  75  111.  48;  Mousseau  v. 
Theoens,  19  La.  Ann.  516. 

Evidence  Insufficient  to  Show  Assumption  of 
Debt  of  Member  to  Old  Firm.  —  Brownlee  v. 
Lobenstein,  (Tenn.  Ch.  1897)  42  S.  W.  Rep. 
467. 

4.  One  Acting  as  Principal  Alone  Liable  —  Ala- 
bama. —  Guice  v.  Thornton,  76  Ala.  466;  Clark 
v.  Taylor,  68  Ala.  453. 

District  op  Columbia.  —  Fisher  v.  Hume,  6 
Mackey  (D.  C.)  9;  Washington  Second  Nat. 
Bank  v.  Hume,  4  Mackey  (D.  C.)  90. 

Indiana.  —  Hayden  v.  Cretcher,  75  Ind.  108; 
Bird  v.  Lanius,  7  Ind.  615. 

Iowa.  —  Hubenthal  v.  Kennedy,  76  Iowa 
707.  See  also  Aultman  v.  Shelton,  90  Iowa 
288. 

Kentucky. — McDonald  v.  Parker,  Sneed 
(Ky.)  208. 

Minnesota.  —  Metzner  v.  Baldwin,  11  Minn. 
150. 

Missouri.  —  Wiggins  v.  Hammond,  1  Mo. 
121.  See  also  Redenbaugh  v.  Kelton,  130  Mo. 
558. 


New  Hampshire.  —  Ferson  v.  Monroe,  21  N. 
H.  462. 

New  Jersey.  —  Bannister  v.  Miller,  54  N.  J. 
Eq.  121.  See  also  Boice  v.  Conover,  54  N.  J. 
Eq.  531- 

North  Carolina.  —  Willis  v.  Hill,  2  Dev.  & 
B.  L.  (19  N.  Car.)  231,  31  Am.  Dec.  412. 

Oregon.  —  Ah  Lep  v.  Gong  Choy,  13  Oregon 
205. 

Tennessee.  — Johnson  v.  Rankin,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  638. 

Vermont.  —  Holmes  v.  Burton,  9  Vt.  252,  31 
Am.  Dec.  621. 

Virginia.  —  National  Bank  v.  Cringan,  91 
Va.  347. 

Wisconsin.  —  McLinden  v.  Wentworth,  51 
Wis.  170. 

And  see  In  re  Herrick,  13  Nat.  Bankr.  Rep. 
312,  12  Fed.  Cas.  No.  6,420;  Eyrich  v.  Capital 
State  Bank,  67  Miss.  60. 

Firm  Not  Liablo  Where  Credit  Is  Given  Exclu- 
sively to  Acting  Partner.  —  Fisher  v.  Hume,  6 
Mackey  (D.  C.)  9;  Hutchins  v.  State  Bank,  8 
Humph.  (Tenn.)  418;  Hutchins  v.  Sims. 
8  Humph.  (Tenn.)  423;  Hutchins  v.  Hudson,  8 
Humph.  (Tenn.)  426;  Islerz/.  Baker,  6  Humph. 
(Tenn.)  85;  Union  Bank  v.  Eaton,  5  Humph. 
(Tenn.)  499;  Foster  v.  Hall,  4  Humph.  (Tenn.) 
346;  Crouch  v.  Bowman,  3  Humph.  (Tenn.) 
209;  Union,  etc.,  Bank  v.  Day,  12  Heisk. 
(Tenn.)  413;  Fowler  v.  Richardson  3  Sneed 
(Tenn.)  508;  Puckett  v.  Stokes,  2  Baxt.  (Tenn.) 
442;  Wagh  v.  Carriger,  1  Yerg.  (Tenn.)  31. 
And  see  Usher  v.  Waddingham,  62  Conn.  412. 

5.  See  the  title  Agency,  vol.  1,  pp.  958  et  seq., 
1046,  1 122. 

6.  Agency  Question  of  Fact.  —  Clark  v.  Taylor, 
68  Ala.  453;  Tyler  v.  Waddingham,  58  Conn. 
375;  Fisher  v.  Hume,  6  Mackey  (D.  C.)  q; 
Smith  v.  Collins,  115  Mass.  388;  Hilliker  v. 
Francisco,  65  Mo.  598;  Edgell  v.  Macqueen,  8 
Mo.  App.  71 ;  Church  v.  Sparrow,  5  Wend.  (N. 
Y.)  223;  Peterson  1.  Roach,  32  Ohio  St.  374, 
30  Am.  Rep.  607;  Martin  v.  Zahnizer,  9  Pa. 
Super.  Ct.  13;  Powell  v.  Messer,  18  Tex.  407; 
Brooke  v.  Washington,  8  Gratt.  (Va.)  248,  56 
Am.  Dec.  142;  Hoeflinger  v.  Wells,  47  Wis. 
628. 

The  Use  of  the  Pronoun  "  I  "  Instead  of  "  We  " 

in  a  promissory  note  does  not  interfere  with 
its  legal  effect  to  bind  the  firm.  Weirick  v. 
Graves,  73  111.  App.  266. 

163  Volume  XXII. 


Rights  and  Liabilities  of  Partners  PARTNERSHIP. 


as  to  Third  Persons. 


(4)  Liability  of  Firm  as  Affected  by  Reception  of  Benefit.  —  Where  a  partner 
does  an  act  on  his  own  behalf,  or  otherwise,  so  as  not  to  bind  the  firm,  the 
general  rule  is  that  the  firm  will  not  be  bound  merely  by  reason  of  having 
obtained  the  benefit  of  that  act.1  Thus,  if  a  partner,  without  real  or  apparent 
authority,  borrows  money,  the  lender  cannot  recover  this  money  frcm  the 
firm,  although  the  money  may  have  been  applied  for  its  benefit.2  It  has 
been  held,  however,  that  if  the  money  so  borrowed  has  been  expended  in  pay- 
ing the  legitimate  debts  of  the  firm,  or  for  any  other  legitimate  purpose  of  the 
firm,  the  lender  is  entitled  in  equity  to  the  repayment  of  so  much  of  the  money 
as  he  can  show  to  have  been  so  applied.3 

c.  FIRM  BILLS  AND  NOTES —  (1)  Necessity  for  Use  of  Firm  Arame—ln 
General.  —  As  hereinbefore  stated,  it  is  not  necessary  that  the  firm  name  be 
used  in  order  to  make  a  contract  binding  upon  a  partnership,  but  any  name 
will  bind  the  firm  where  it  appears  that  such  was  the  intention;  and  this  rule 
is  equally  applicable  in  the  case  of  negotiable  instruments  as  in  case  of  other 
contracts.4 

Use  of  Individual  Name  of  One  Partner.  —  Thus,  though  a  contract  in  the  indi- 
vidual name  of  a  partner  is  prima  facie  his  individual  contract,  where  his  name 
is  not  also  that  of  the  firm,5  it  has  been  held  that  the  firm  may  be  bound  by 
negotiable  paper  signed  by  one  partner  in  his  individual  name  where  it  was 
the  intention  to  create  a  firm  liability.6 


1.  Firm  Not  Bound  Merely  by  Having  Obtained 
Benefit  of  Act  —  England.  —  Emly  v.  Lye,  15 
East  7;  Bevan  v.  Lewis,  1  Sim.  376;  Beckham 
v.  Drake,  9  M.  &  W.  79;  Ex  p.  Apsey,  3  Bro. 
C.  C.  265. 

Canada.  —  Shaw  v.  Cadwell,  17  Can.  Sup.  Ct. 
357- 

Umtt'd  States.  —  Smith  v.  Hoffman,  2  Cranch 
(C.  C.)  651;  Patriotic  Bank  v.  Coote,  3  Cranch 
(C.  C.)  169,  18  Fed.  Cas.  No.  10,807. 

Alabama. — Clark  v.  Taylor,  68  Ala.  453; 
Guice  v.  Thornton,  76  Ala.  466. 

Georgia  —  Floyd  -/.  Wallace,  31  Ga.  688. 

Illinois.  —  Lill  ;•.  Egan,  89  111.  609;  Wittram 
v.  Van  Wormer,  44  111.  525;  Funk  v.  Babbitt, 
55  111.  App.  124. 

Indiana.  —  Bays  Conner,  105  Ind.  415; 
Hayden  v.  Cretcher,  75  Ind.  108. 

Massachusetts.  —  Green  v.  Tanner,  8  Met. 
(Mass.)  411. 

Minnesota.  —  National  Bank  of  Commerce 
v.  Meader,  40  Minn.  325;  Vetsch  v.  Neiss.  66 
Minn.  459. 

Missouri. — Gates  v.  Watson,  54  Mo.  585; 
Farmers'  Bank  v.  Bayless,  35  Mo.  428;  Wig- 
gins v.  Hammond,  1  Mo.  121. 

New  Hampshire.  —  Ferson  v.  Monroe,  21  N. 
H.  462. 

New  York.  —  Gibbs  :•.  Bates,  43  N.  Y.  192; 
National  Bank  v.  Thomas,  47  N.  Y.  15;  Na- 
tional Bank  v.  Ingraham,  58  Barb.  (N.  Y.)  290; 
Tallmage  v.  Penoyer,  35  Barb.  (N.  Y.)  120; 
Union  Nat.  Bank  r;.  Underhill,  21  Hun  (N. 
Y.)  178;  Watd  v.  Higgins,  (Supm.  Ct.  Gen. 
T.)  9  N.  Y.  St.  Rep.  641;  Coster  v.  Clarke,  3 
Edw.  (N.  Y.)  411;  Shaffer  v.  Martin,  25  N.  Y. 
App.  Div.  501;  Ketchum  v.  Durkee,  Hoffm. 
(N.  Y.)  538. 

North  Carolina.  —  Willis  v.  Hill,  2  Dev.  & 
B.  L.  (19  N.  Car.)  231,  31  Am.  Dec.  412. 

Ohio. — Norwalk  Nat.  Bank  v.  Sawyer,  38 
Ohio  St.  339;  Peterson  v.  Roach,  32  Ohio  St. 
374,  30  Am.  Rep.  607. 

Pennsylvania.  —  Williams  v,  Jones,  7  Kulp 
(Pa,)  386;  Graeff  r,  Hitchman,  5  Watts  (Pa.) 


454;  Roop  v.  Roop,  3  Phila.  (Pa.)  364;  Don- 
nally  v.  Rvan,  41  Pa.  St.  306;  Clay  Cottrell, 
18  Pa.  Si.  408. 

Tennessee.  —  Lincoln  Sav.  Bank  v.  Gray,  12 
Lea  (Tenn.)  459;  Morlitzer  v.  Bernard,  10 
Heisk.  (Tenn.)  36r ;  Johnson  v.  Rankin,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  638. 

Vermont.  —  Holmes  v.  Burton,  9  Vt.  252,  31 
Am.  Dec.  621. 

Virginia.  —  National  Bank  v.  Crinan,  91  Va. 
347- 

Wisconsin.  —  McLinden  v.  Wentworth,  51 
Wis.  170. 

Voluntary  Acceptance  Sufficient  Consideration 
for  Promise  to  Pay.  —  Siegel  v.  Chidsey,  2S  Pa. 
St.  279,  70  Am.  Dec.  124. 

2.  Money  Borrowed  Without  Authority  Applied 
to  Firm's  Benefit.  —  Smith  v.  Craven,  1  Cromp. 
&  J.  500:  Hawtayne  v.  Bourne,  7  M.  &  W.  595; 
Brooks-Waterfield  Co.  v.  Carpenter,  (Ky.  1S99) 
53  S.  W.  Rep.  40;  National  Bank  v.  Thomas, 
47  N.  Y.  15;  Willis  v.  Bremner,  60  Wis.  622. 
But  see  Reid  v.  Rigby,  (1S94)  2  Q.  B.  40. 

3.  Reid  v.  Rigby,  (1S94)  2  Q.  B.  40;  Black- 
burn Bldg.  Soc.  v.  Cunliffe,  22  Ch.  D.  61; 
Wenlock  v.  River  Dee  Co.,  19  O.  B.  D.  155,  36 
Ch.  D.  675,  note;  Exp.  Chippendale,  4  De  G. 
M.  &  G.  19;  Hamilton  v.  Summers,  12  B.  Mon. 
(Ky.)  11,  54  Am.  Dec.  509;  Merchants',  etc., 
Nat.  Bank  v.  Kern,  8  Pa.  Dist.  75. 

4.  Use  of  Firm  Name  Unnecessary.  —  See  supra, 
this  title,  Firm  Name  —  Purpose  and  Use.  See 
also  supra,  this  subsection.  In  General. 

5.  Contract  in  Name  of  One  Prima  Facie  His  In- 
dividual Contract. —  Hubbell  v.  YVoolf,  15  Ind. 
204;  Fair  v.  Citizens'  State  Bank,  9  Kan.  App. 
779;  Farmers'  Bank  v.  Bayless,  35  Mo.  428; 
Foster  v.  Hall,  4  Humph.  (Tenn.)  346.  And 
see  supra,  this  title,  Firm  Name;  and  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  180. 

6.  Signature  in  Individual  Name  Binding  on 
Firm.  —  Nicholson  v.  Pation,  2  Cianch  (C.  C.) 
164;  Fair  v.  Citizens'  State  Bank,  9  Kan.  App. 
779;  Owlngs  v,  Trotter,  i  Bibb  (Ky.)  157; 
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Signature  of  Individual  Names  of  Partners.  —  So  all  the  members  of  a  partnership 
may  bind  the  firm  by  the  signature  of  their  individual  names  to  a  note  when 
given  for  a  firm  obligation.1  And  it  has  been  held  that  a  note  for  a  firm 
debt  to  which  one  partner  has  signed  the  individual  names  of  the  firm  is  as 
good  as  if  he  signed  the  firm  name.3 

A  Note  May  Be  the  Note  of  a  Firm  by  One  Style  as  Well  as  by  Another,  if  it  be  distinctly 
proved  that  the  firm  had  authorized  the  use  of  the  particular  form  and  that  it 
was  the  act  of  the  firm  in  that  name3 

(2)  Effect  of  Use  of  Name —  (a)  As  Raising  Presumption  of  Firm  Liability.  —  In 
favor  of  a  third  person,  holder  of  negotiable  paper  executed  by  a  firm,  it  is 
to  be  presumed  until  the  contrary  is  shown  that  the  paper  was  executed  in 
the  course  of  partnership  business  and  upon  competent  authority.4    The  fact 


Carter  v.  Mitchell,  94  Ky.  261;  Spalding  v. 
Wilson,  80  Ky.  589;  National  Exch.  Bank  v. 
Wilgus,  95  Ky.  309;  Michigan  Sav.  Bank 
v.  Butler,  98  Mich.  381;  Miller  v.  Wagner,  41 
Pilisb.  Leg.  J.  (Pa.)  458;  Sessums  v.  Henry, 
38  Tex.  37.  And  see  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  180. 
But  see  Macklin  v.  Crutcher,  6  Bush  (Ky.)402, 
99  Am.  Dec.  680,  in  which  case  it  was  held  that 
to  bind  a  partner  by  a  note  drawn  by  his  co- 
partner in  his  own  individual  name,  it  must 
appear  that  such  individual  name  was  the  style 
of  the  firm. 

1.  Signature  of  Individual  Names  of  Members. 

—  Union  Nai.  Bank  v.  Dreyfus,  61  III.  App. 
323;  Winslow  v.  Wallace,  116  Ind.  317;  Ex  p. 
Nason,  70  Me.  363;  Graham  v.  Thornton, 
(Miss.  1891)  9  So.  Rep.  292;  Meier  v.  Carding- 
ton  First  Nat.  Bank,  55  Ohio  St.  446;  Good  v. 
Good,  7  Northam.  Co.  Rep.  (Pa.)  159.  See 
also  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  182. 

A  joint  and  several  note  of  partners,  pay- 
able to  the  firm  and  indorsed  by  the  firm  to  a 
third  person,  is  primarily  the  obligation  of  ihe 
partners  and  secondarily  the  obligation  of  the 
firm  as  indorser.  Union  Nat.  Bank  v.  Bank 
of  Commerce,  94  111.  271. 

2.  Signature  of  Individual  Names  by  Partner. 

—  Caldwell  v.  Sithens.  5  Blackf.  (Ind.)  99; 
Holden  v.  Bloxum,  35  Miss.  381;  McGregor  v. 
Cleveland,  5  Wend.  (N.  Y.)  475;  Manitoba 
Mortg.  Co.  v.  Montreal  Bank,  17  Can.  Sup. 
Ct.  692.  And  see  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  179. 

3.  May  Be  Note  of  Firm  by  One  Style  as  Well  as 
by  Another. — -Farmers'  Bank  v.  Bayliss,  41 
Mo.  274,  35  Mo.  428;  Voorhees  v.  Jones,  29 
N.  J.  L.  270  Tarns  z-.  Hitner,  9  Pa.  St.  441. 
And  see  generally  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  178  et  seq. 

4.  Presumption  that  Paper  of  Trading  Firm 
Wa3  Given  in  Firm  Transaction  —  United  Stales. 

—  George  v.  Tate,  102  U.  S.  564. 

Alabama.  —  Hazlehurst  v.  Pope,  2  Stew.  & 
P.  (Ala.)  259;  Knapp  v.  McBride,  7  Ala.  19; 
Mauldin  v.  Branch  Bank,  2  Ala.  502. 

Arizona.  —  Charles  T.  Hayden  Milling  Co. 
V.  Lewis,  (Ariz.  1891)  32  Pac.  Rep.  263. 

Georgia.  —  Miller?/.  Hines,  15  Ga.  197;  Davis 
v.  Howell  Cotton  Co.,  101  Ga.  128;  Collier  v. 
Cross,  20  Ga.  1. 

Illinois.  —  Wright  v.  Brosseau,  73  111.  381; 
Hurd  v.  Haggerty,  24  111.  171 ;  Gregg  v.  Fisher, 
3  III.  App.  261;  Marsh  v  Thompson  Nat. 
Bank,  2  111.  App.  217. 


Indiana.  —  Ensminger  v.  Marvin,  5  Blackf. 
(Ind.)  210;  Thompson  v.  Lowe,  111  Ind.  272. 

Iowa.  —  Sherwood  v.  Snow,  46  Iowa  481,  26 
Am.  Rep.  155. 

Kansas.  —  Lindh  v.  Crow.ley,  29  Kan.  756; 
Deitz  v.  Regnier,  27  Kan.  94. 

Kentucky.  —  Magill  v.  Merrie,  5  B.  Mon. 
(Ky.)  170;  M'Gowan  v.  Kentucky  Bank,  5  Litt. 
(Ky.)  271;  Rochester  v.  Trotter,  I  A.  K.  Marsh. 
(Ky.)  54. 

Louisiana.  —  Walworth  v.  Henderson,  9  La. 
Ann.  339. 

Maine.  —  Holmes  v.  Porter,  39  Me.  157; 
Barrett  v.  Swann,  17  Me.  180;  Emerson  v. 
Harmon,  14  Me.  271. 

Maryland.  —  Hopkins  v.  Boyd,  11  Md.  107; 
Manning  v.  Hays,  6  Md.  5;  Thurston  v.  Lloyd, 
4  Md.  283. 

Massachusetts. —  Hayward  v.  French,  12 
Gray  (Mass.)  453;  Guild  v.  Belcher,  119  Mass. 
257;  Blodgett  v.  Weed,  119  Mass.  215;  Board- 
man  v.  Gore,  15  Mass.  331. 

Michigan.  —  Gates  v.  Fisk,  45  Mich.  522; 
Littell  v.  Fitch,  11  Mich.  525;  Stevens  v.  Mc- 
Lachlan,  120  Mich.  285;  Burrows  v.  Leech, 
116  Mich.  32. 

Mississippi.  —  Sylverstein  v.  Atkinson,  45 
Miss.  81;  Faler  v.  Jordan,  44  Miss.  283. 

Missouri.  —  Tilford  v.  Ramsey,  37  Mo.  563; 
Lamwersick  v.  Boehmer,  77  Mo.  App.  136; 
Feurt  v.  Brown,  23  Mo.  App.  332;  Rude  v. 
Harvey,  12  Mo.  App.  577. 

Montana.  —  Williston  v.  Camp,  9  Mont.  88. 
Nebraska.  —  Peck  v.  Tingley,  53  Neb.  171. 
Nevada.  —  Davis  v.  Cook,  14  Nev.  265. 
New  York.  —  Mechanics'  Bank  v.  Foster, 
44  Barb.  (N.  Y.)  87;  Dob  v.  Halsey,  16  Johns. 
(N.  Y.)  34,  8  Am.  Dec.  293;  Elwyn  v.  Drake, 
3  Johns.  Cas.  (N.  Y.)  594,  cited  in  Chittenango 
First  Nat.  Bank  v.  Morgan,  6  Hun  (N.  Y.)  347; 
St.  Albans  Bank  v.  Gilliland,  23  Wend.  (N. 
Y.)  311,  35  Am.  Dec.  566;  Wells  v.  Evans,  20 
Wend.  (N.  Y.)  251,  22  Wend.  (N.  Y  )  324;  Stall 
v.  Catskill  Bank,  18  Wend.  (N.  Y.)  466;  Cats- 
kill  Bank  v.  Stall,  15  Wend.  (N.  Y.)  364;  Valleti 
v.  Parker,  6  Wend.  (N.  Y.)  615;  McGregor  v. 
Cleveland,  5  Wend.  (N.  Y.)  475;  Gildersleeve 
v.  Mahony,  5  Duer  (N.  Y.)  383;  Austin  v.  Van- 
dermark,  4  Hill  (N.  Y.)  259;  Chittenango  First 
Nat.  Bank  v.  Morgan,  73  N.  Y.  593;  Kantro- 
witz  v.  Levin,  (N.  Y.  City  Ct.  Gen.  T.)  13  Misc. 
(N.  Y.)  319;  Green  v.  Shute,  15  Daly  (N.  Y.) 
358. 

North  Carolina.  —  Abpt  v.  Miller,  5  Jones  L. 
(50  N.  Car.)  32. 

Pennsylvania.  —  Hogg  v.  Orgill,  34  Pa.  St, 
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that  a  note  is  given  in  the  firm  name  is  evidence  that  it  is  given  for  a  valua- 
ble consideration  furnished  to  the  partnership,  and  the  burden  of  proof  is 
upon  the  party  seeking  to  establish  that  it  was  not  given  for  the  use  of  the 
firm.1 

(b)  Equivalent  to  Signature  of  Names  of  All  Liable  as  Partners  —  aa.  In  General.  —  The 
signature  of  the  firm  name  to  a  bill  of  exchange  or  promissory  note  is  equiva- 
lent to  the  signature,  by  the  person  so  signing,  of  the  names  of  all  the  per- 
sons liable  as  partners  in  that  firm,  but  subject  to  the  qualification  that  no 
person  whose  name  is  not  on  the  bill  or  note  is  liable  to  be  sued  upon  it.2 

id.  Where  Business  Carried  On  in  Name  of  Individual.  —  Where  a  partnership 
business  is  carried  on  in  the  name  of  an  individual,  all  notes  given  in  his  name 
are  generally  held  to  be  prima  facie  partnership  debts.3 

cc.  Where  Two  Firms  of  Same  Name  Exist.  —  If  there  are  two  firms  with  one 
name,  a  member  of  both  firms  is  liable  on  all  bills  in  the  firm  name,  but  a 
member  of  only  one  of  such  firms  will  not  be  liable  unless  the  person  giving 
the  bill  had  authority  to  use,  and  did  in  fact  use,  the  name  of  that  firm  of 
which  he  is  a  member.4 

3.  Liability  for  Partner's  Torts,  Frauds,  and  Breaches  of  Trust  —  a.  When 
Committed  in  Course  of  Employment  —  Application  of  Principles  of  Agency.  — 
It  is  well  established  in  the  law  of  agency  that  a  principal  is  civilly  liable  for 
the  tortious  or  fraudulent  act,  whether  criminal  or  not  criminal,5  of  his  agent, 
not  only  when  he  has  previously  authorized  or  subsequently  ratified  the  act,6 
but  even  though  he  may  have  expressly  forbidden  it,7  if  it  has  been  com- 
mitted by  the  agent  in  the  course  and  as  part  of  his  employment.8  Applying 
these  principles  of  agency,  therefore,  a  firm  is  liable  for  any  loss  or  injury 
caused  to  any  person  not  a  member  of  the  firm,  or  for  any  penalty  incurred 
by  any  wrongful  act  or  omission  of  a  partner,  acting  in  the  ordinary  course  of 
the  business  of  the  firm,  or  with  the  authority  of  his  copartners.9 


344;  Loeb  v.  Mellinger,  12  Pa.  Super.  Ct. 
592. 

South  Carolina.  —  Duncan  v.  Clark.  2  Rich. 
L  (S.  Car.)  587. 

Tennessee.  —  Whaley  v.  Moody,  2  Humph. 
(Tenn.)  495. 

Texas.  —  McKinney  v.  Bradbury,  Dall. 
(Tex.)  44T. 

And  see  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  177. 

1.  Burden  of  Proof.  —  McMullan  v.  Macken- 
zie, 2  Greene  (Iowa)  368;  Faler  v.  Jordan,  44 
Miss.  283;  Lamwersick  v.  Boehmer,  77  Mo. 
App.  136;  Valleit  v.  Parker,  6  Wend.  (N.  Y.) 
615;  Austin  v.  Vandennark,  4  Hill  (N.  Y.)  259. 

As  holding  that  where  a  firm  name  is  used 
the  contract  is  prima  facie  a  firm  obligation, 
see  supra,  this  title,  Firm  Name  —  Purpose 
and  Use.. 

Right  to  Show  that  Note  Was  Given  Partly  for 
Debt  Due  by  One  Partner.  —  Klein  v.  Keyes,  17 
Mo.  326. 

2.  Equivalent  to  Signature  of  Names  of  All  Lia- 
ble as  Partners.  —  English  Bills  of  Exchange 
Act,  1882,  23,  89;  Faith  v.  Richmond,  11 
Ad.  &  El,  339,  39  E.  C.  L.  113;  Le  Roy  v.  John- 
son, 2  Pel.  (U.  S.)  186;  Beebe  v.  Rogers,  3 
Greene  (Iowa)  319;  Drake  v.  Elwyn,  I  Cai.  (N. 
Y.)  184;  National  Bank  v.  Thomas,  47  N.  Y. 
15;  Gales  v.  Hughes,  44  Wis.  332. 

Who  Liable  as  Partner.  —  Sargent  v.  Collins, 
3  Nev  260. 

3.  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  180.  See  also 
Stephens  v.  Reynolds,  5  H.  &  N.  513. 


4.  Where  Two  Firms  of  Same  Name.  —  See  the 

title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  181,  and  see  Cushing  v. 
Smith,  43  Tex  261 ;  Miner  v.  Downer,  19  Vt.  14. 

5.  Civil  Liability  for  Wrongful  Act  Whether 
Criminal  or  Not.  —  Dyer  v.  Mundav,  (1895)  1  Q. 
B.  742. 

This  Principle  of  Agency  Will  Be  Found  Dis- 
cussed under  the  titles  Agency,  vol.  1,  p.  1151 
et  sea.,-  Master  and  Servant,  vol.  20,  p.  163 

et  seg. 

Partner  Cannot  Be  Arrested  for  Fraud  of  His 
Copartner.  —  See  the  title  Imprisonment  for 
Debt  and  in  Civil  Actions,  vol.  16,  p.  25.  and 
see  Watson  v.  Hinchman,  42  Mich.  27. 

Liability  to  Indictment  for  Sale  of  Liquor.  — 
See  the  title  Intoxicating  Liquors,  vol.  17,  p. 
394- 

6.  As  to  the   Requisites  of  Ratification  see 

Marsh  v.  Joseph,  (1897)  1  Ch.  214;  Wilson  v. 
Tumman,  6  M.  &  G.  236,  46  E.  C.  L.  236. 
And  see  the  title  Agency,  vol.  1,  p.  1181  et  seg. 

7.  Liability  though  Act  Expressly  Forbidden.  — 
Collman  v.  Mills,  (1897)  1  Q.  B.  396.  And  see 
the  title  Master  and  Servant,  vol.  20,  pp. 
169,  176,  and  ieferences  theie  given. 

8.  Liability  for  Negligence  of  Servant  Acting  in 
Course  of  Employment.  —  Stables  v.  Eley,  1  C. 
&  P.  614,  11  E.  C.  L.  497;  Wood  v.  Luscomb, 
23  Wis.  287.  And  see  ihe  titles  Agkncy,  vol. 
1,  p.  1 1 5 1 ;  Master  and  Servant,  vol.  20,  p. 
163. 

9.  General  Rule  as  to  Liability  for  Wrongful 
Act  of  Partner  in  Course  of  Employment  —  Eng- 
land. —  Ashworth  v.  Stanwix.  7  Jur.  N.  S.  467, 
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The  Extent  of  the  Firm's  Liability  is  the  same  as  that  of  the  partner  so  acting  or 
omitting  to  act.1 

Illustrations.  —  Thus,  all  the  members  of  a  firm  are  liable  for  defamatory 
statements  made  to  aid  the  firm  business,3  for  a  malicious  prosecution  insti- 
tuted for  the  purpose  of  furthering  such  business  and  by  its  authority,3  or  for 
fraud  committed  by  one  of  them  in  the  ordinary  conduct  of  their  business, 
although  the  others  do  not  participate  in  the  fraud  and  have  no  knowledge  of 
it.4    A  wrongful  attachment  levied  by  order  of  one  partner  will  render  all 


3  El.  &  El.  701,  107  E.  C.  L.  701;  Mellors  v. 
Shaw,  1  B.  &  S  437,  101  E.  C.  L.  437;  Atty.- 
Gen.  v.  Sttanyfonh,  Bunb.  97. 

United  States.  — Casile  v.  Bullard,  23  How. 
(U.  5.)  172;  Shapard  v.  Hynes,  (C.  C.  A.)  104 
Fed.  Rep.  449;  Slockwell  v.  U.  S.,  3  Cliff.  (U. 
S.)  284,  23  Fed.  Cas.  No.  13,466.  Compare 
Graham  v.  Meyer,  4  Blatchf.  (U.  S.)  129,  10 
Fed.  Cas.  No.  5,673- 

Alabama.  —  Wilcher  v.  Brewer,  49  Ala.  119; 
Myers  v.  Gilbert,  18  Ala.  467;  Williams  v. 
Hendricks,  115  Ala.  277,  67  Am.  St.  Rep.  32. 

Arkansas.  —  Mcllroy  v.  Adams,  32  Ark.  315. 

Connecticut.  —  Morehouse  v.  Northrop,  33 
Conn.  388,  89  Am.  Dec.  211. 

Georgia.  —  Hobbs  v.  Chicago  Packing,  etc., 
Co.,  98  Ga.  576,  58  Am.  St.  Rep.  320;  Page  v. 
Citizens  Banking  Co.,  nr  Ga.  73,  78  Am.  St. 
Rep.  144.  And  see  Ozborn  v.  Woolworth,  106 
Ga.  459- 

Illinois.  —  Wiley  v.  Stewart,  122  III.  545; 
Tenney  v.  Foote,  95  111.  99;  Loomis  v.  Barker, 
69  III.  360;  Wolf  v.  Mills,  56  111.  360;  Einst- 
m^n  v.  Black,  14  111.  App.  381. 

Ioiva.  —  Stanhope  v.  Swafford,  80  Iowa  45; 
Cobb  v.  Illinois  Cent.  R.  Co.,  38  Iowa  601. 

Kentucky.  —  Blight  v.  Tobin,  7  T.  B.  Mon. 
(Ky.)  617  18  Am.  Dec.  219:  Burgess  v.  North- 
ern Bank,  4  Bush  (Ky.)  604. 

Louisiana.  —  Birdsall  v.  Bemiss,  2  La.  Ann. 
449- 

Maine.  —  Stockwell  v.  Dillingham,  50  Me. 
442,  79  Am.  Dec.  621. 

Maryland.  —  Doremus  v.  McCormick,  7  Gill 
(Md.)  49. 

Massachusetts.  —  Linton  v.  Hurley,  14  Gray 
(Mass.)  191;  Locke  v.  Stearns,  1  Met.  (Mass.) 
560,  35  Am.  Dec.  382;  Lothrop  v.  Adams,  133 
Mass.  471,  43  Am.  Rep.  528. 

Michigan.  —  Smith  v.  Adrian,  1  Mich.  495; 
Banner  v.  Schlessinger,  109  Mich.  262. 

Minnesota.  —  Vanderburgh  v.  Bassett,  4 
Minn.  242. 

Mississippi.  —  Robinson  v.  Goings,  63  Miss. 
500. 

Missouri.  —  Kuhn  v.  Weil,  73  Mo.  213;  Scott 
v.  Haynes,  12  Mo.  App.  597;  Dudley  v.  Love, 
60  Mo.  App.  420.  1  Mo.  App.  Rep.  185. 

Nebraska.  —  King  v.  Bell,  13  Neb.  409. 

New  Jersey.  —  Nicholson  v.  Janeway,  16  N. 
J.  Eq.  285. 

New  York.  —  Chester  v.  Dickerson,  52  Barb. 
(N.  Y.)  349;  Chambers  v.  Clearwater,  I  Keyes 
(N.  V.)  310.  affirming  Schoonmaker  v.  Clear- 
water, 41  Barb.  (N.  Y.)  200;  National  Bank  v. 
Temple,  2  Sweeny  (N.  Y.)  344;  Cotter  v.  Bett- 
ner,  1  Bosw.  (N.  Y.)4go;  Locktvood  v.  Bartlett, 
130  N.  Y.  340,  affirming  (Supm.  Ct.  Gen.  T.)  7 
N.  Y.  Supp.  481;  Chester  v.  Dickerson,  54  N. 
Y.  1,  13  Am  Rep.  550;  McCarragher  v.  Gaskell, 
42  Hun  (N.  Y.)  451;  Metcalf  v.  Robinson,  15 
N.  Y.  VVkly.  Dig.  294. 


North  Carolina.  —  Hall  v.  Younts,  87  N.  Car. 
285. 

Ohio.  —  Roycr  v.  Aydelotte,  1  Cine.  Super. 
Ct.  80;  Peckham  Iron  Co.  v.  Harper,  41  Ohio 
Si.  100. 

Pennsylvania.  —  Peters  v.  Horbach,  4  Pa.  St. 
134- 

South  Carolina.  —  State  v.  Bierman,  I  Strobh. 
L.  (S.  Car.)  258;  Hyrne  v.  Erwin,  23  S.  Car. 
231,  55  Am.  Rep.  15. 

Texas.  —  Atchison,  etc.,  R.  Co.  v.  Grant,  6 
Tex.  Civ.  App.  674;  Filter  v.  Meyer,  16  Tex. 
Civ.  App.  235. 

Wisconsin.  —  Fletcher  v.  Ingram,  46  Wis. 
191. 

One  Partner  Is  Liable  in  Tort  for  Negligence  of 
a  Servant  Employed  and  Paid  by  His  Copartner 
Exclusively,  by  which  a  third  person  is  injured, 
while  such  servant  is  engaged  in  business  from 
which  both  were  to  derive  as  partners  a  profit. 
Cotter  v.  Bettner,  r  Bosw.  (N.  Y.)  490. 

Injuries  to  Employee.  —  The  members  of  a 
firm  n  ay  be  held  liable  for  injuries  to  an  em- 
ployee caused  by  a  negligent  act  of  one  of 
their  number  in  the  performance  of  the  busi- 
ness of  the  firm.  McCarragher  v.  Gaskell,  42 
Hun  (N.  Y.)  451,  citing  Stroher  v.  Elting,  97 
N.  Y.  102,  49  Am.  Rep.  515. 

1.  Liability  of  Firm  Coextensive  with  That  of 
Partner.  —  Heirn  v.  M'Caughan,  32  Miss.  17,  66 
Am.  Dec.  588.  And  see  the  cases  cited  in  the 
next  preceding  note. 

2.  Defamatory  Statements  to  Aid  Firm  Business. 
—  See  the  title  Libel  and  Slander,  vol.  18,  p. 
1059. 

All  the  Partners  Owning  a  Newspaper  Are  Ke- 
sponsible  for  a  Libel  published  by  the  express 
malice  of  one  of  them.  Lothrop  v.  Adams, 
133  Mass.  471,  43  Am.  Rep.  528. 

A  Partnership  Is  Not  Liable  for  Slander  under 
the  Georgia  Statute  (2  Code  1895,  §  2658),  for 
words  spoken  by  one  partner.  Ozborn  v. 
Woolworth.  106  Ga.  459,  disapproving  dictum  in 
Gilbert  v.  Crystal  Fountain  Lodge,  So  Ga.  284, 
12  Am.  St.  Rep.  255. 

3.  Malicious  Prosecution.  —  Page  v.  Citizens 
Banking  Co.,  111  Ga.  73,  78  Am.  St.  Rep.  144. 
See  also  generally  the  title  Malicious  Prose- 
cution, vol.  19,  p  691. 

4.  Fraud  Committed  by  One  in  Ordinary  Con 
duct  of  Firm  Business  —  England.  —  Brydges  v. 
Branfill,  12  Sim.  369. 

United  States.  —  Graham  v.  Meyer,  4  Blatchf. 
(U.  S.)  129;  Castle  v.  Bullard,  23  How.  (U.  S.) 
173- 

Illinois.  —  Tenney  v.  Foote,  95  111.  99;  Wolf 
v.  Mills,  56  111.  360. 

Iowa.  —  Patterson  v.  Seaton,  70  Iowa  689; 
Stanhope  v.  Swafford,  80  Iowa  45  (stated  in 
the  title  Fraud  and  Deceit,  vol.  14,  p.  156, 
note  3). 

Massachusetts.  —  Patten  v.  Gurney,  17  Mass. 
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the  copartners  liable.1  The  members  of  a  firm  are  liable  for  the  negligent 
driving  of  a  partnership  coach  by  one  of  the  firm.2  All  the  members  of  a 
firm  of  lawyers  or  doctors  are  liable  for  the  negligent  advice  given  by  one  of 
them  to  a  client  of  the  firm,  or  for  any  damage  caused  by  negligence  or  want 
of  ordinary  skill.3  Speaking  generally,  all  the  partners  are  answerable  for  the 
penalties  incurred  by  any  breach  of  a  statute,  as,  for  instance,  of  the  revenue 
laws  4  or  of  the  poor  law,5  committed  by  one  partner  in  conducting  the  busi- 
ness of  the  partnership. 

b.  Torts  Outside  Scope  of  Authority  —  General  Rule. — On  the  other 
hand,  a  firm  will  not  be  liable  for  the  wilful  or  negligent  tort  of  a  partner  out- 
side the  scope  of  his  authority,  though  to  some  extent  connected  with  the 
business  of  the  firm.6    Thus,  a  firm  is  not  liable  for  malicious  prosecution 


182,  9  Am.  Dec.  141:  Boirdman  v.  Gore,  15 
Mass.  331;  Manufacturers',  etc.,  Bank  v.  Gore, 
15  Mass.  75,  8  Am.  Dec.  83;  Locke  v.  Slearns, 
1  Mel.  (Mass.)  560,  35  Am.  Dec.  382;  Kilgore 
v.  Bruce,  166  Mass.  136. 

Michigan.  —  Banner  v.  Schlessinger,  log 
Mich.  262. 

Mississippi. —  Heirn  v.  M  Caughan,  32  Miss. 
17,  66  Am.  Dec.  588. 

New  Hampshire.  —  Taylor  v.  Jones,  42  N. 
H.  25. 

New  York.  —  Walker  v.  Anglo-American 
Morig.,  etc.,  Co.,  72  Hu n  (N.  Y. )  334;  Hawkins 
v.  Appleby,  2  Sandf.  (N.  Y.)  421;  Bradner  v. 
Strang,  89  N.  Y.  299;  Chester  v.  Dickerson,  54 
N.  Y.  1,  13  Am.  Rep.  550. 

North  Dakota.  —  Brundage  v.  Mellon,  5  N. 
Dak.  72. 

Ohio.  —  Peckham  Iron  Co.  v.  Harper,  41 
Ohio  St.  100. 

Texas.  —  Gill  v.  First  Nat.  Bank,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  751. 

Virginia.  —  Reynolds  v.  Waller,  1  Wash. 
(Va.)  164. 

This  Principle  Applies  as  Well  While  the  Agree- 
ment of  Partnership  Is  in  Parol  as  while  it  is  in 
writing.  Chester  v.  Dickerson,  52  Barb.  (N. 
Y.)  349- 

A  Retiring  Partner  May  Rescind  the  Sale  of  his 

interest  and  recover  from  all  the  remaining 
partners,  though  only  one  of  them  is  guilty  of 
fraudulently  concealing  facts  from  him,  where 
the  others  seek  to  take  advantage  of  the  sale. 
Nicholson  v.  Janeway,  16  N.  J.  Eq.  285. 

But  Fraudulent  Representations  to  Induce  the 
Purchase  of  the  Interest  of  a  Copartner  do  not 
render  the  remaining  copartners  liable  unless 
they  instigate  or  approve  of  them,  or  the  part- 
ner making  such  representations  acts  as  their 
agent  in  making  them.  Schwabacker  v.  Rid- 
dle. 84  111.  517. 

Representations  as  to  Character  or  Solvency  of 
Any  Person.  —  Swift  v.  Jewsbury,  L.  R.  9  Q. 

B.  301,  applying  the  statute  9  Geo.  IV.,  c.  14, 
§  6,  which  requires  a  writing  signed  by  all  the 
partners  in  such  a  case. 

1.  Liability  for  Wrongful  Seizure  of  Stranger's 
Goods.  —  Kuhn  v.  Weil,  73  Mo.  213.  See  also 
Vanderburgh  v.  Bassett,  4  Minn.  242. 

Liability  for  Trespass  in  Case  of  Wrongful  Levy 
of  Execution.  —  Chambers  r.  Clearwater,  1 
Keyes  (N.  Y.)  310. 

2.  Negligent  Driving  of  Firm  Coach  by  Partner. 
—  Moreton  v.  Hardern,  4  B.  &  C.  223,  10  E. 

C.  L.  316.  See  also  Champion  Bostvvick, 
18  Wend.  (N.  Y.)  175,  31  Am.  Dec.  376. 


3.  Liability  for  Negligent  Advice  or  Damage 
from  Want  of  Ordinary  Skill. —  Blyth  r  .  Fladgate, 
(1891)  1  Ch.  337;  Hess  v.  Lowrey,  122  Ind.  225, 
17  Am.  St.  Rep.  355;  Haley  v.  Case,  142  Mass. 
316;  Hyrne  v.  Erwin,  23  S.  Car.  226,  55  Am. 
Rep.  15.  And  see  Livingston  v.  Cox,  6  Pa. 
St.  360. 

If,  with  the  privity  of  all  the  partners,  a  firm 
of  attorneys  praclicing  only  in  one  couniy  re- 
ceives a  nole  for  collection  in  another  county, 
andemploys  an  attorney  in  such  othercounty, 
it  is  responsible  for  his  default.  Brent  v. 
Davis,  g  Md.  217. 

4.  Breach  of  Revenue  Laws.  —  Atly.-Gen.  v. 
Stranyforth,  Bunb.  97;  Stockwell  v.  U.  S.,  13 
Wall.  (U.  S.)  531;  Smith  v.  Adrian,  1  Mich. 
495- 

Selling  Intoxicating  Liquors  Illegally  —  Act  of 
One  as  Evidence  Against  Copartner.  —  Smith  v. 

Adrian,  1  Mich.  495. 

5.  Breach  of  Poor  Law.  ■ —  Davies  v.  Harvey, 
L.  R.  9  Q.  B.  433- 

6.  No  Liability  for  Wilful  or  Negligent  Tort 
Outside  Scope  of  Authority —  United  States. — 
Graham  v.  Meyer,  4  Blatchf.  (U.  S.)  129; 
Shapard      Hynes,  (C.  C.  A.)  104  Fed.  Rep.  449. 

Alabama.  —  Marks  v.  Hastings,  101  Ala.  165; 
Williams  v.  Hendricks,  115.  Ala.  277,  67  Am. 
St.  Rep.  32. 

Arizona.  —  Wolfiey  v.  Brown,  (Ariz.  1900) 
62  Pac.  Rep.  691. 

Georgia.  —  Hobbs  v.  Chicago  Packing,  etc., 
Co.,  98  Ga.  576,  58  Am.  St.  Rep.  320. 

Illinois.  —  Schwabacker  Riddle,  84  111.  517; 
Durant  v.  Rogers,  71  111.  121;  Grund  v.  Van 
Vleck,  69  111.  478;  Swenson  v.  Erickson,  90  111. 
App.  358;  Titcomb  v.  James,  57  111.  App.  296; 
Einstman  :'.  Black,  14  111.  App.  381. 

Iowa.  —  Gwynn  v.  Duffield,  66  Iowa  70S,  55 
Am.  Rep.  286. 

Louisiana.  —  Birdsall  v.  Bemiss,  2  La.  Ann. 
449- 

Maryland.  —  Kirk  v.  Garrett,  84  Md.  383. 
Massachusetts.  —  Gray  v.  Cropper,  1  Allen 
(Mass.)  337. 

Minnesota.  —  Woodling  v.  Knickerbocker,  31 
Minn.  268. 

Mississippi .  —  Heirn  v.  M 'Caughan,  32  Miss. 
17,  66  Am.  Dec.  588. 

New  Hampshire.  —  Taylor  v.  Jones,  42  N. 
H.  25;  Stale  v.  Wiggin,  20  N.  H.  449;  Pattee 
v.  Gilmore,  18  N.  H.  460,  45  Am.  Dec.  385. 

Arew  York.  —  Bienenslok  v.  Ammidown,  155 
N.  Y.  47. 

South  Carolina.  —  Hyrne  v.  Erwin,  23  S.  Car. 
230,  55  Am.  Rep.  15. 
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and  false  imprisonment  by  one  partner  of  a  person  for  stealing  partnership 
property,1  or  for  the  suing  out  of  an  attachment  maliciously  and  without 
probable  cause.* 

Where  the  Act  Is  Subsequently  Adopted  and  the  Benefit  Thereof  Is  Received  by  the  other 
partners,  they  may,  of  course,  become  liable  therefor.3 

c.  Misapplication  of  Money  or  Property  Received  for  Firm  or 
IN  Firm's  CUSTODY  —  (i)  Money  Received  and  Misapplied  by  Partner  — 
Received  Within  Scope  of  Authority.  —  Where  one  partner,  acting  within  the  apparent 
scope  of  his  authority,  receives  money  or  property  of  a  third  person  and  mis- 
applies it,  the  firm  is  liable  to  make  good  the  loss.  In  such  case  the  money 
or  property  is  received  by  the  partner  as  the  real  or  ostensible  agent  of  the 
firm,  and  the  firm  is  therefore  treated  as  having  received  it  and  as  being 
responsible  for  its  application.4 

Money  Received  Outside  of  Scope  of  Authority.  ■ — ■  If,  however,  money  has  been 
received  by  a  partner  acting  outside  the  scope  of  his  real  and  apparent 
authority,  the  receipt  thereof  by  the  partner  is  not  a  receipt  by  the  firm,  and 
the  firm  will  not,  without  more,  be  liable  for  a  misapplication  of  the  money 
by  the  partner  who  did  receive  it.5  Thus,  it  is  within  the  ordinary  course  of 
the  business  of  solicitors  to  receive  money  from  clients  for  investment  on  a 
specific  security,  but  it  is  not  within  the  ordinary  course  of  such  business  to 
receive  money  for  investment  generally.  If,  therefore,  a  member  of  a  firm 
of  solicitors  misapplies  money  intrusted  to  him  by  a  client  for  investment  in 
a  particular  mortgage,  his  partners,  however  innocent,  are  liable  for  such 
misapplication ;  but  in  the  absence  of  special  circumstances  they  are  not  liable 
if  the  money  was  received  by  him  for  investment  generally.6 

(2)  Misapplication  by  Partner  of  Money  in  Custody  of  Firm.  —  So  when  a 
firm,  in  the  course  of  its  business,  receives  money  or  property  of  a  third  per- 
son, and  the  money  or  property  so  received  is  misapplied  by  one  or  more  of 
the  partners  while  it  is  in  the  custody  of  the  firm,  the  loss  will  fall  upon  the 
firm.  But  the  money  must  have  been  received  by  the  firm  in  the  course  of 
its  business,  and  misapplied  while  still  in  the  custody  of  the  firm.7 

d.  Employment  of  Trust  Money  for  Partnership  Purposes  —  in 
General.  —  In  order  to  fix  the  other  partners  with  liability  for  a  breach  of  trust 
by  one  partner,  notice  of  the  breach  of  trust  must  be  brought  home  to  them 

Texas.  —  Stokes  v.  Burney,  3  Tex.  Civ.  App.  ing   Within   Scope   of  Authority. —  Willet  v. 

219.  Chambers,  2  Covvp.  814;  Ex  p.  Eyre,  1  Phil. 

Wisconsin.  —  Hawley  v.  Tesch,  88  Wis.  213.  227;  Palmer  v.  Scott,  68  Ala.  380;  Welker  v. 

1.  liability  for  Malicious  Prosecution  by  One  Wallace,  31  Ga.  362;  Adams  v.  Sturges,  55  111. 
Partner.  —  Arbuckle  v.  Taylor,  3  Dow.  160;  468;  Todd  v.  Jackson,  75  Ind.  272;  Whitaker 
Kirk  v.  Garrett,  84  Md.  383;  Farrell  v.  Fried-  v.  Brown,  16  Wend.  (N.  Y.)  505;  Guillou  v. 
lander,  63  Hun  (N.  Y.)  254.    And  see  the  title  Peterson,  89  Pa.  St.  163. 

Malicious  Prosecution,  vol.  19,  p.  693,  note.        5.  Money  Received  Outside  Scope  of  Authority. 

2.  Suing  Out  Attachment  Maliciously.  —  Swen-  — Seethe  cases  cited  in  the  next  preceding 
son  v.  Erickson,  90  111.  App.  358.  note. 

3.  Liability  Where  Act  Adopted  and  Its  Benefit  6.  Money  Received  for  Specific  or  General  Invest- 
Received. —  Durani  v.  Rogers,  87  111.  508.  And  ment.  —  See  Phimer  v.  Gregory,  L.  R.  18  Eq. 
see  Graham  v.  Meyer,  4  blatchf.  (U.  S.)  129;  621,  and  the  title  Aitorney  and  Client,  vol. 
Shapard  v.  Hynes,  (C.  C.  A.)  104  Fed.  Rep.  3,  p.  397.  The  distinction  in  question  is  also 
449;  U.  S.  v.  Baxter,  46  Fed.  Rep.  350;  illustrated  by  the  two  cases  of  Cleather  v. 
Stewart  v.  Levy,  36  Cal.  159;  Morehouse  v.  Twisden,  28  Ch.  D.  340,  and  Rhodes  v.  Moules, 
Northrop,  33  Conn.  388,  89  Am.  Dec.  211.  (1895)  1  Ch.  236. 

A  subsequent  approval  will  not  render  a         7.  Money  Received  by  Firm  in  Course  of  Business 

partner  liable  for  a  trespass  by  his  copartner  and  Embezzled  by  Partner.  —  Moore  v  Knight, 

unless  it  was  in  the  nature  of  a  taking  availa-  (1891)  I  Ch.  547.    See  also  Blair  v.  Bromley, 

ble  to  the  firm.    Grund  v.  Van  Vleck,  69  111.  2  Phil.  354;  Clayton's    Case,  r   Meriv.  572; 

478.  Bishop  v.  Jersey,  2  Drew.  143;  and  the  title 

As  to  What  Acts  Will  Raise  a  Presumption  that  Attorney  and  Client,  vol.  3,  p.  310. 
a  Partner  Was  Cognizant  of  and  assenting  to        Where  One  Partner  Converts  Property  which 
fraud  committed  by  his  copartners,  see  Town-  came  into  the  possession  of  the  firm  on  part- 
send  v.  Bogart,  (N.  Y.  Super.  Ct.  Gen.  T.)  11  nership  account,  all  the  partners  are  liable  in 
Abb.  Pr.  (M.  Y.)  355.  trover.    Nisbet  v.  Patton,  4  Rawle  (Pa.)  120, 

4.  Liability  for  Money  Received  by  Partner  Act-  26  Am.  Dec.  122. 
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individually  ;  for,  as  a  general  rule  in  such  cases,  the  money  would  not  have 
come  into  the  custody  of  the  firm  in  the  course  of  its  business,  and  the  knowl- 
edge of  one  partner  would  not  affect  the  others,  the  fact  to  be  known  having 
nothing  to  do  with  the  business  of  the  firm.  It  is  not  within  the  scope  of  the 
implied  authority  of  a  partner  to  constitute  himself  a  constructive  trustee  and 
thereby  subject  his  partners  to  liability  in  that  character.1  It  is  not  suffi- 
cient, in  order  to  fix  innocent  partners  with  liability  for  the  misapplication  of 
money  belonging  to  a  third  party,  merely  to  show  that  such  moneys  came 
into  the  custody  of  the  firm.2 

But  Partners  Who  Are  Implicated  in  a  Breach  of  Trust  will  be  liable,  though  they 
may  not  have  employed  the  trust  moneys  in  the  partnership  business.3  The 
consideration  of  the  circumstances  under  which  persons  who  are  not  trustees 
may  be  liable  for  a  breach  of  trust,  and  under  which  trust  funds  may  be  fol- 
lowed and  recovered  from  the  persons  in  whose  hands  they  are,  belongs  to  the 
law  of  trusts.4 

4.  Nature  of  Liability  —  a.  On  Contracts — (i)  Whether  Joint  or  Joint 
and  Several.  —  In  the  absence  of  special  circumstances,  the  liabilities  of  part- 
ners for  the  debts  and  obligations  of  their  firm  arising  ex  contractu  are  at  law 
joint,  and  not  joint  and  several; 5  but  it  is  sometimes  said  that  in  equity, 


1.  Notice  of  Breach  of  Trust  Must  Be  Brought 
Home  to  Each  Partner  Individually. —  Mara  v. 
Browne,  (1896)  1  Ch.  199;  Bignold  v.  Water- 
house,  1  M.  &  S.  255;  Gilruth  v.  Decell,  72 
Miss.  232;  Bienenstok  v.  Ammidown,  155  N. 
Y.  47;  Willett  v.  Stringer.  (N.  Y.  Super.  Ct. 
Spec.  T.)  17  Abb.  Pr.  (N.  Y.)  152;  Crumless  v. 
Sturgess,  6  Heiik.  (Term.)  iqo.  See  also  the 
cases  cited  in  the  next  following  nole. 

2.  Insufficient  Merely  to  Show  that  Money  Came 
into  Firm's  Custody.  —  Ex  p.  Apsey,  3  Bro.  G 
C.  265;  Englar  v.  Offutt,  70  Md.  78,  14  Am. 
St.  Rep.  332;  Toof  v.  Duncan,  45  Miss.  48; 
Dounce  v.  Parsons,  45  N.  Y.  180;  Shaffer  v. 
Martin,  25  N.  Y.  App.  Div.  501.  And  see 
Hill  v.  Fletcher,  10  Ky.  L.  Rep.  936. 

Application  Must  Be  with  Knowledge  and 
Privity  of  Copartners. —  Where  one  pariner 
holds  money  in  trust  for  another,  or  borrows 
money  on  his  individual  credit,  and  applies  it 
to  the  use  of  the  firm,  this  does  not  make  the 
original  creditor  a  creditor  of  the  firm,  unless 
it  is  applied  with  the  knowledge  and  privity 
of  the  copartners.  Logan  v.  Bond,  13  Ga.  192; 
Jaques  v.  Marquand,  6  Cow.  (N.  Y.)  497;  Tall- 
madge  v.  Penoyer,  35  Barb.  (N.  Y.)  120;  Willett 
v.  Stringer,  (N.  Y,  Super.  Ct.  Spec.  T.)  17  Abb. 
Pr.  (N.  Y.)  153;  Denton  v.  Merrill,  43  Hun  (N. 
Y.)  224. 

When  Money  Was  Held  by  One  Partner  as 
Agent  of  a  Third  Party  and  applied  by  such 
partnet  to  the  firm  business,  it  was  held  that 
the  firm  was  liable  whether  the  other  partners 
knew  or  did  not  know  at  the  time  that  the 
money  belonged  to  such  party.  Welker  v. 
Wallace,  31  Ga.  362. 

3.  Partners  Implicated  Liable  though  They 
Have  Not  Employed  Trust  Money  in  Firm  Busi- 
ness.—  Blyth  v.  Fladgate,  (1891)  1  Ch.  354; 
Stokes  v.  Little,  65  111.  App.  255;  German 
American  Bank  v.  Magill,  102  Wis.  582. 

All  the  members  of  a  firm  are  bound  by  their 
assent  to  an  illegal  appropriation  of  a  fund  by 
one  of  their  number.  Peters  v.  Horbach,  4 
Pa.  St.  134. 

Election  on  Part  of  Cestui  Que  Trust  to  Consider 
Firm  Debtor  Instead  of  Partner.  —  Hutchinson 


v.  Smith,  7  Paige  (N.  Y.)  26.  And  see  Elliot: 
v.  Ponlius,  136  Ind.  641. 

Receiver  Loaning  to  His  Firm  Must  Account  — 
Partners  Must  See  to  Application  of  Funds.  — 
Ryan  v.  Morrill,  83  Ky.  352.  And  see  the  title 
Investments,  vol.  17,  p.  469. 

An  Outgoing  Partner  Is  Liable  for  Improper  Em- 
ployment of  Trust  Funds  in  firm  business,  of 
which  he  had  knowledge,  to  the  extent  of  his 
interest  afterwards  sold  by  him.  Penn  ;•. 
Fogler,  182  III.  76,  reversing  77  111.  App.  365. 

A  Firm  Has  Been  Held  Not  to  Be  Liable  for 
Profits  Realized  from  the  Use  of  a  Ward's  Money 
loaned  by  the  guardian  to  the  firm,  of  which 
the  latter  was  a  member,  but  only  for  repay- 
ment of  the  loan  with  interest.  Rau  v.  Small, 
144  Pa.  St.  304.  And  see  generally  the  title 
Investments,  vol.  17,  p.  470  et  sea. 

Diversion  by  Partner  Who  Is  County  Treasurer 

—  Firm  Liable  When  Appropriation  May  Be 
Treated  as  Firm  Act.  —  See  Denton  v.  Merrill, 
43  Hun  (N.  Y.)  224. 

4.  See  generally  the  title  Trusts  and  Trus- 
tees. And  see  Randall  v.  Knevals,  27  N.  Y. 
App.  Div.  146. 

5.  Liability  Usually  Joint,  Not  Joint  and  Several 

—  England.  —  Kendall  v.  Hamilton,  4  App. 
Cas.  504. 

United  States.  —  Mason  v.  Eldred.  6  Wall. 
(U.  S.)  231. 

Arkansas.  —  McLain  v.  Carson,  4  Ark.  164, 
37  Am.  Dec.  777. 

California.  —  Harrison  v.  McCormick,  69 
Cal.  616;  Northern  Ins.  Co.  v.  Potter,  63  Cal. 
157-  . 

Illinois.  —  Page  v.  Brant, 
v.  Casey-Grimshaw  Marble 


18  111.  37;  Hyde 
Co.,  82  111.  App. 

See 


83;  Sandusky  v.  Sid  well,  173  111.  493. 
also  Leihy  v.  Briggs.  33  111.  App.  534. 

Indiana.  —  Crosby  v.  Jeroloman,  37  Ind.  264, 
stated  in  the  title  Contracts,  vol.  7,  p.  102, 
note  3. 

Iowa.  —  Ryerson  v.  Hendrie,  22  Iowa  4S0. 
Kentucky. — Scott    v.    Colmesnil,    7   J.  J. 
Marsh.  (Ky.)  418. 
Louisiana.  —  Kuhn  v.  Embry,  35  La.  Ann. 

488. 
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partnersliip  debts  are  deemed  to  be  several  as  well  as  joint.1 

(2)  Where  Partner  Represents  Himself  to  Be  Sole  Member  of  Firm.  — 
A  partner  may,  however,  render  himself  separately  liable  by  holding  himself 
out  to  the  creditor  as  the  only  member  of  the  firm.2 

(3)  Where  Contract  Imposes  foint  and  Several  Liability.  —  So  a  partner 
may  render  himself  separately  liable  by  the  terms  of  the  contract  into  which 
he  has  entered.3 

(4)  Statutory  Provisions  Making  Joint  Contracts  Joint  and  Several  —  Held 
to  Be  Applicable  to  Partnership  Contracts.  —  In  a  number  of  states,  statutes  have  been 
enacted  declaring  in  effect  that  all  contracts  joint  by  the  common  law  shall 
be  deemed  joint  and  several.  These  statutes  have  been  generally  held  to  be 
applicable  to  partnership  contracts.4 

View  that  Partners'  Joint  Liability  Is  Not  Affected  by  Statute.  —  In  a  few  states,  how- 
ever, it  has  been  held  that  the  liability  of  partners  is  joint  notwithstanding 
such  statutes.6 

b.  For  Torts  and  Breaches  of  Trust  —  (i)  In  General.  —  The  liability 
of  partners  for  loss  occasioned  by  any  wrongful  act  or  omission,  or  for  the 
misapplication  of  money  or  property  for  which  the  firm  is  liable,  is,  as  a  gen- 
eral rule,  joint  and  several,0  as  is  also  their  liability  for  any  breach  of  trust 


New  Jersey.  —  Brown  v.  Fitch,  33  N.  J.  L. 
418;  Curtis  v.  II  Tl'ingshsad,  14  N.  J.  L.  402. 

New  York.  —  Biiavta  First  Nat.  Bank  v. 
Tarbox,  3S  Hun  (N.  Y.)  57;  Tracy  v.  Suydam, 
30  Barb.  (N.  Y.)  no;  Lane  v.  Doty,  4  Barb. 
(N.  Y.)  537;  Leake,  etc.,  Orphan  House  v. 
Lawrence,  n  Paige  (N.  Y.)  80;  Lawrence  v. 
Leake,  etc.,  Orphan  House,  2  Den.(N.  Y.)  587 ; 
Dob  v.  Halsey,  16  Johns.  (N.  Y.)  34,  8  Am. 
Dec.  297;  Le  Page  v.  McCrea,  1  Wend.  (N.  Y.) 
164,  19  Am.  Dec.  469;  Haines  v.  Hollister,  64 
N.  Y.  3;  Pope  v.  Cole,  55  N.  Y.  124,  14  Am. 
Rep.  198;  Marvin  v.  Wilber,  52  N.  Y.  270; 
Richter  v.  Poppenhausen,  42  N.  Y.  373;  Voor- 
his  v.  Childs,  17  N.  Y.  354;  Huse  v.  Guyot,  3 
Thomp.  &  C.  (N.  Y.)  790. 

Oklahoma.  — Cox  v.  Gille  Hardware,  etc., 
Co.,  8  Okla.  483. 

Pennsylvania.  —  Nichols  v.  English,  3  Brews. 
(Pa.)  260. 

South  Carolina.  —  Pope  Mfg.  Co.  v.  Charles- 
ton Cycle  Co.,  55  S,  Car.  528. 

Wisconsin.  —  Slutts  v.  Chafee,  48  Wis.  617. 

And  see  Exchange  Bank  v.  Ford,  7  Colo. 
314;  McCulloh  v.  Dashiell.  1  Har.  &  J.  (Md.) 
96,  18  Am.  Dec.  271  (at  law  joint  and  several, 
not  so  in  equity);  Brownlee  v.  Lobenstein, 
(Tenn.  Ch.  1897)  42  S.  W.  Rep.  467;  also  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  179. 

1.  Partnership  Debts  Deemed  in  Equity  Several 
as  Well  as  Joint. —  Conlsy  v.  Good,  t  111.  135; 
Ladd  v.  Griswold,  9  III.  25,  46  Am.  Dec.  443; 
Edison  Electric  Illuminating  Co.  v.  De  Motl, 
51  N.  J.  Eq.  16;  Wisham  v.  Lippincott,  9  N. 
J.  Eq.  353.  And  see  Exchange  Bank  v.  Ford, 
7  Colo.  314;  and  the  titles  Bonds,  vol.  4,  p. 
639;  Debts  of  Decedents,  vol.  8.  p.  ion. 

As  to  the  Application  of  These  Principles  in 
case  of  the  death  or  bankruptcy  of  a  partner, 
see  the  titles  Debts  of  Decedents,  vol.  8,  p. 
1053:  Insolvency  and  Bankruptcy,  vol.  16, 
p.  687. 

2.  Partner  Holding  Himself  Out  as  Sole  Member 
of  Firm.  —  Bonfield  v.  Smith,  12  M.  &  W.  405. 
See  also  Scarf  v.  Jardine,  7  App.  Cas.  345 

3.  Where  Joint  and  Several  Liability  Expressly 
Imposed  by  Contract. —  Ex  p.  Harding,  12  Ch. 


D.  557.  And  see  Harrison  v.  McCormick,  69 
Cal.  616. 

A  Note  Signed  by  All  the  Partners  as  Individu- 
als, if  in  proper  form  to  create  such  an  obliga- 
tion, is  the  joint  and  several  obligation  of  all 
the  partners,  and,  if  used  for  partnership 
purposes,  also  the  obligation  of  the  firm.  See 
the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  182;  Matter  of  Gray,  in  N. 
Y.  404,  affirming  42  Hun  (N.  Y.)  411. 

A  Bond  So  Signed  is  subject  to  like  rules. 
Berkshire  Woolen  Co.  v.  J u i  1  lard ,  13  Hun  (N. 
Y.)  506,  stated  under  the  title  Bonds,  vol.  4,  p. 
636,  note  (binds  firm);  Perman  v.  Tunno,  Riley 
Eq.  (S.  Car.)  18 r  (binds  individuals). 

Partnership  or  Joint-stock  Association  Forming 
Corporation  —  Liability  for  Partnership  Debts  Joint 
and  Several.  —  Haslett  v.  Wotherspoon,  2  Rich. 
Eq.  (S.  Car.)  395.  See  also  Goddard  v.  Pratt, 
16  Pick  (Mass.)  412.  And  as  10  the  liability 
of  members  of  a  joint-stock  company,  see  the 
titles  Corporations  (Private),  vol.  7,  p.  634; 
Joint-stock  Companies,  vol.  17,  pp.  638,  641. 

4.  Statutes  Held  to  Be  Applicable  to  Partner- 
ship Contracts. —  Hall  71.  Cook,  6q  Ala.  87; 
Williams  v.  Muthersbaugh,  29  Kan.  730;  Put- 
nam v.  Ross,  55  Mo.  116;  Finney  v.  Allen,  7 
Mo.  416;  Davis  v.  Sanderlin,  119  N.  Car.  84; 
Neil  v.  Childs,  10  Ired.  L.  (32  N.  Car.)  195; 
Wiggins  v.  Blackshear,  86  Tex.  665.  And  see 
the  title  Bonds,  vol.  4,  p.  640. 

"  Claims  Against  A"  May  Cover  Firm  Debts.  — 
Partners  are  severally  liable,  and  therefore  the 
phrase  "  claims  against  A"  may  cover  his  firm 
as  well  as  his  individual  debts.  Wilson  v. 
Home,  37  Miss.  477. 

5.  View  that  Partners'  Joint  Liability  Is  Not 
Changed  by  Statutes.  —  Currey  v.  Wartington, 
5  Harr.  (Del.)  147;  Sandusky  v.  Sidwell,  173  111. 
493;  Coates  v.  Preston,  105  111.  470;  Hyde  v. 
Casey-Grimshaw  Marble  Co.,  82  111.  App.  83; 
Pope  Mfg.  Co.  v.  Charleston  Cycle  Co.,  55  S. 
Car.  528. 

6.  Liability  for  Torts,  etc.,  Joint  and  Several  — 

Illinois.  —  Rosenkrans  v.  Barker,  115  111.  331, 
56  Am.  Rep.  169;  Liebold  v.  Green,  69  111. 
App.  527. 

Maine.  —  Howe  v.  Shaw,  56  Me.  291. 
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imputable  to  the  firm.1 

(2)  In  Respect  to  Ownership  of  Land.  —  There  is,  it  has  been  held,  an 
exception  to  this  general  rule  where  an  action  ex  delicto  is  brought  against 
several  persons  in  respect  to  their  ownership  in  land,  in  which  case  their  lia- 
bility is  joint,  and  not  joint  and  several.* 

5.  Extent  of  Liability — a.  GENERAL  RULE  —  Each  Partner  Liable  for  Whole 
Amount  of  Firm  Obligation.  —  As  a  general  rule,  each  individual  partner  is  liable  to 
creditors  of  the  firm  for  the  whole  amount  of  every  debt  due  therefrom,  with- 
out reference  to  the  proportion  of  his  interest  or  to  the  nature  of  the  contract 
between  him  and  his  associates,3  though  in  at  least  one  jurisdiction  such 
entire  liability  is  held  to  exist  only  in  the  case  of  commercial  partnerships.* 

This  Eule  Is  Equally  Applicable  to  Obligations  Arising  Out  of  Torts,  and  each  partner  is 
liable  therefor  in  solido? 


Maryland,  —  Stocklon  v.  Frey,  4  Gill  (Md.) 
406,  45  Am.  Dec.  138. 

Massachusetts.  —  Linton  v.  Hurley,  14  Gray 
(Mass.)  191. 

New  York.  —  Walker  v.  Anglo-American 
Mortg.,  etc.,  Co.,  72  H  un  (N.  Y.)  334;  Matter  of 
Blackford,  35  N.  Y.  App.  Div.  330;  Roberts  v. 
Johnson,  58  N.  Y.  613;  Metcalf  v.  Robinson, 
15  N.  Y.  Wkly.  Dig.  294. 

North  Carolina.  —  Mode  v.  Penland,  93  N. 
Car.  292. 

And  see  generally  the  title  Contribution 
and  Exoneration,  vol.  7,  p.  364. 

Jointly  Liable  for  Derogatory  Statements  as  to 
Competitor.  —  Haney  Mfg.  Co.  v.  Perkins,  78 
Mich.  1. 

Injured  Party  May  Elect  to  Sue  All  Partners  or 
One  or  More. —  Mode  v.  Penland,  93  N.  Car. 
292.    See  also  Liebold  v.  Green,  69  111.  App. 

527- 

1.  Liability  for  Breach  of  Trust  Joint  and 
Several.  —  Blyth  v.  Fladgate,  (1891)  1  Ch.  353; 
In  re  Jordan,  2  Fed.  Rep.  319. 

2.  Liability  in  Eespect  to  Ownership  of  Land 
Joint  and  Not  Joint  and  Several.  —  Lindley  on 
Partnership(4th  ed.)48s;  Cabell  v.  Vaughan,  I 
Saund.  291^,  note;  Mitchell  v.  Tarbutt,  5  T.  R. 
651,  per  Lord  Kenyon.  Compare  Simpson  v. 
Seavey,  8  Me.  138,  22  Am.  Dec.  228,  slated  in 
the  title  Joint  Tenants  and  Tenants  in  Com- 
mon, vol.  17,  p.  707,  note. 

3.  Each  Partner  Liable  for  Entire  Debt  Due  from 
Firm  —  Delaware.  —  Ellison  v.  Stuart,  2  Penn. 
(Del.)  179. 

Illinois.  —  Pfirmann  v.  Henkel,  1  111.  App. 
145- 

Kansas.  —  Rizer  v.  James,  26  Kan.  221. 
Kentucky.  —  Greenup  v.  Barbee,  1  Bibb(Ky.) 
321. 

Nebraska.  —  Nebraska  R.  Co.  v.  Lett,  8  Neb. 
251. 

New  Jersey.  — Tiffany  v.  Crawford,  14  N.  J. 
Eq.  278. 

New  York.  — Judd  Linseed,  etc.,  Oil  Co.  v. 
Hubbell,  76  N.  Y.  543;  Kohler  v.  Mallage,  72 
N.  Y.  259;  Briggs  v.  Briggs,  20  Barb.  (N.  Y.) 
477- 

South  Carolina.  —  Allen  v.  Owens,  2  Spears 
L.  (S.  Car.)  170. 

Texas.  —  Converse  v.  McKee,  14  Tex.  20. 

Virginia.  —  Brooke  v.  Washington,  8  Gratt. 
(Va.)  248,  56  Am.  Dec.  142. 

A  Dormant  Partner  to  Whom  the  Vendor  Gives 
No  Credit,  and  whose  responsibility  constituted 
no  part  of  the  consideration  moving  him  to 


sell,  is  liable  to  the  whole  extent  of  engage- 
ment in  matters  which,  according  to  the  usual 
course  of  dealing,  have  reference  to  the  busi- 
ness transacted  by  the  firm.  Weaver  v.  Tap- 
scott,  9  Leigh  (Va.)  424;  Brooke  v.  Washing- 
ton, 8  Grait.  (Va.)  248,  56  Am.  Dec.  142. 

Not  Exonerated  by  Exhaustion  of  Property  Put 
into  Stock.  —  Greenup  v.  Barbee,  1  Bibb  (Ky.) 
321.  And  see  the  title  Joint-stock  Companies, 
vol.  17,  p.  638. 

Fraudulent  Eepresentations  as  to  His  Liability 
Made  by  a  Copartner  to  a  Partner  Entering  the 
Firm  do  not  relieve  the  deceived  partner  from 
full  liability  to  firm  creditors.  Tournade  v. 
Methfessel,  3  Hun  (N.  Y.)  144. 

A  Partnership  Creditor  May  Eelease  One  Partner 
from  All  Liability  and  hold  the  other  liable  10 
the  payment  of  his  claim.  Gardner  v.  Baker, 
25  Iowa  343. 

Not  Merged  by  Judgment  Against  Firm.  —  The 
individual  liability  of  each  partner  for  the 
debts  of  the  firm  is  not  so  merged  by  a  judg- 
ment against  the  firm  in  its  firm  name  only  as 
to  prevent  a  suit  on  such  judgment  against  an 
individual  member  of  the  firm  to  enforce  his 
liability  to  pav  its  debts.  Cox  v.  Harris,  48 
Ala.  538- 

4.  Louisiana  —  Liability  Confined  to  Commercial 
Partnerships.  —  Ward  v.  Brandt,  11  Mart.  (La.) 
331,  13  Am.  Dec.  352;  Matter  of  Leeds,  49  La. 
Ann.  501;  Kuhn  v.  Embry,  35  La.  Ann.  48S: 
Hardeman  v.  Tabler,  36  La.  Ann.  555;  Hill  v. 
Alwater,  24  La.  Ann.  325:  Dupre  v.  Boyd,  23 
La.  Ann.  495;  Gumbel  v.  Abrams,  20  La.  Ann. 
569;  Green  v.  Dakin,  15  La.  152;  Pugh  v. 
Priestly,  15  La.  287;  Hollingsworth  v.  Atkins. 
46  La.  Ann.  515. 

The  surviving  members  of  a  commercial 
partnership  created  by  contract  who,  after  its 
dissolution  by  a  partner's  death,  do  not  give 
themselves  out  to  the  world  as  commercial 
partners  are  not  bound  in  solido  with  those  who 
do.    Cooper  v.  Burns,  6  La.  Ann.  739. 

By  Special  Contract  the  Members  of  a  Planting 
Partnership  may  stipulate  for  liability  in  solirto 
and  the  stipulation  will  be  enforced,  though 
in  general  they  are  liable  only  jointly.  Payne 
v.  James,  36  La.  Ann.  476. 

A  Commercial  Partner's  Liability  in  Solido  to 
Third  Persons,  though  They  Are  Aware  of  the  Ex- 
tent of  His  Interest  at  the  time  of  the  contract, 
is  not  limited  to  such  interest.  Lambeth  v. 
Vawter,  6  Rob.  (La.)  127. 

5.  Eule  Applicable  to  Obligations  Arising  Out 
of  Torts.  —  Loomis  v.  Barker,  69  111.  360;  Alex- 
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b.  Executions  Against  Individual  Property.  —  In  the  absence  of 
statutory  provision  to  the  contrary,  if  judgment  is  obtained  against  the  firm 
for  a  debt  owed  by  it,  the  judgment  creditor  is  under  no  obligation  to  levy 
execution  against  the  property  of  the  firm  before  having  recourse  to  the  sepa- 
rate property  of  the  partners,  nor  is  he  under  any  obligation  to  levy  execution 
against  all  the  partners  ratably;  he  may  select  any  one  or  more  of  them,  and 
levy  execution  upon  him  or  them  until  the  judgment  is  satisfied,  leaving  all 
questions  of  contribution  to  be  settled  afterwards  between  the  partners 
themselves.1 

c.  Stipulations  Limiting  Liability  —  stipulation  with  Each  creditor. —  In 
the  absence  of  statute,  the  only  effectual  way  of  limiting  the  liability  of  a 
partner  would  seem  to  be  by  stipulation  with  each  creditor  that  he  shall  be 
paid  only  out  of  the  funds  of  the  partnership,  and  that  he  shall  not  be  entitled 
to  require  the  individual  partners  to  pay  more  than  a  certain  amount.2 

Effect  of  Limitations  in  Articles  of  Association.  —  Certainly  a  limitation  contained  in 
the  articles  of  association  would  not  bind  a  creditor  who  had  no  notice  of 
such  limitation  at  the  time  when  the  indebtedness  was  incurred;  3  and  it  is  at 
least  doubtful  whether  a  stipulation  between  partners  limiting  the  liability  of 
one  of  them  for  losses  would  affect  even  a  creditor  with  notice,  for  such 
a  stipulation  is  quite  consistent  with  an  intention  that  all  the  partners  should 
be  primarily  bound  to  third  persons,  but  that  as  between  themselves  some  of 
them  should  indemnify  the  others  in  case  of  loss.4 

d.  Limited  Partnerships  and  Joint-stock  Companies.  —  In  numerous 
jurisdictions  statutes  exist  under  which  a  species  of  partnership  known  as  a 
"  limited  partnership  "  may  be  formed,  in  which  the  liability  of  some  of  the 
members  is  limited  to  a  definite  sum.  So  the  liability  of  members  of  joint- 
stock  companies  is  sometimes  limited  by  statute.  These  subjects  have  already 
been  fully  treated  elsewhere  in  this  work.5 

6.  Beginning  of  Liability  —  a.  Liability  for  Acts  Prior  to  Becoming 
Partner  —  General  Rule.  — ■  A  partner's  agency  to  bind  his  firm  and  his  copart- 

andria  Min.,  etc.,  Co.  v.  Painter,  I  Ind.  App.  Name  Alone,  under  the  Alabama  code  (now  Civ. 

587.  Code  1896,  §  40),  will  support  an  action  against 

1.  Levy  upon  Individual  Property  of  One  or  one  partner  to  enforce  his  individual  liability. 

More  Partners.  —  Leinkauff  v.  Munter,  76  Ala.  Cox  v.  Harris,  48  Ala.  538. 

194;  Clayton  v.  May,  68  Ga.  27;  Hamsmith  v.  As  to  actions  in  the  firm  name,  see  supra, 

Espy,  13  Iowa  439;  Stout  v.  Baker,  32  Kan.  this  title,  Firm  Considered  as  Entity. 

113;  Stevens  v.  Perry,  113  Mass.  3S0;  Stone  v.  Judgment  Against  Partner  Whose  Estate  It  Is 

Dean,  5  N.  H.  502;  Saunders  v.  Reilly,  105  N.  Sought  to  Subject  Held  to  Be  Necessary.  —  Strong 

Y.  12,  59  Am.  Rep.  472;  Bardwell  v.  Perry,  v.  Hines,  3?  Miss.  201. 

19  Vt.  292,  47  Am.  Dec.  687:  Clark  v.  Lyman,  Service  of  Process  on  Partner  Whose  Property  Is 
8  Vt.  290.  Compare  Jaffray  v.  Jennings,  101  to  Be  Charged  Necessary  in  Suit  Against  Firm. — 
Mich.  515.  Clayton  v.  Roberts  84  Ga.  149.  And  see  gen- 
Priority  Between  Attaching  Creditors.  —  An  erally  the  title  Partnership,  15  Encyc.  of  Pl. 
attachment  of  the  separate  property  of  a  part-  and  Pr.  899,  972. 

ner  to  secure  the  partnership  debt  is  good  2.  Stipulation  with  Each  Creditor. —  Lindley 

against  a  subsequent  attachment  to  secure  a  on  Partnership  (5th  ed.)  201. 

subsequent  separate  debt.    Miles  v.  Pennock,  One  Who  Had  Limited  His  Liability  in  a  Joint 

50  N.  H.  564.  Venture  10  a  certain  sum  will  be  held  liable  in 

Levy  on  Partner's  Land  for  Firm  Debt  —  After  excess  thereof,  as  a  partner,  where  the  limi- 

One  Year  Not  Subject  to  Defeat  by  Levy  for  Indi-  tations  in  regard  to  purchases  had  been  disre- 

vidual  Debt.  —  Bowker  v.  Smith,  48  N.  H.  in,  garded  with  his  consent.    Mason  v.  Partridge, 

2  Am.  Rep.  189.    And  see  generally  infra,  this  66  N.  Y  633,  affirming  4  Hun  (N.  Y.)  621. 

section,  Application  of  Asset;  to  Liabilities.  3.  Limitations  in  Articles.  —  Ellison  v.  Stuart, 

Individual  Goods  of  Partner  May  Be  Distrained  2  Penn.  (Del.)  179;  Burney  v.  Savannah  Gro- 

for  Firm  Tax.  —  Van  Dyke  v.  Carleton,  61  N.  eery  Co.,  98  Ga.  711,  58  Am.  St.  Rep.  342; 

H.  574.  Devin  v.  Harris,  3  Greene  (Iowa)  186;  Lomine 

A  Judgment  Against  Partners  for  a  Partnership  v.  Kintzing,  1  Mont.  290.    And  see  supra,  this 

Liability  Constitutes  a  Lien  Against  the  Real  section  Restriction  by  Agreement. 

Estate  of  Each  Partner,  and  as  such  will  have  4.  Effect  of  Stipulation  Against  Liability.  —  See 

preference  over  an  unsecured  debt  of  a  de-  Everitt  v.  Chapman,  6  Conn.  347. 

ceased  partner  in  administering  his  assets,  5.  See  the  titles  Joint-stock  Companies,  vol. 

Pitts  v.  Spotts,  86  Va.  71.  17,  pp,  637,  641;  Limited  Partnership,  vol.  19, 

A  Judgment  Againit  a  Partnership  in  Its  Firm  p.  367  et  ssq. 
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ners  begins  only  with  the  beginning  of  the  partnership.  A  person,  therefore, 
who  enters  into  partnership  with  another,  or  joins  an  existing  firm,  does  not 
thereby  become  liable  to  the  creditors  of  his  partner  or  of  the  firm  for  any- 
thing done  before  he  became  a  partner.1  The  point  of  time  when  a  partner- 
ship begins  has  already  been  considered.2 

Liability  for  New  Debts  Arising  under  Continuing  Contract.  —  An  incoming  partner 
will,  however,  be  liable  for  new  debts  arising  after  he  has  joined  the  firm, 
under  a  continuing  contract  entered  into  with  the  firm  before  that  time.3 

Liability  in  Case  of  Partnerships  in  Performance  of  Single  Contract.  —  So  where  there  is 


1.  No  Liability  for  Acts  Prior  to  Becoming  Mem- 
ber of  Firm  —  England.  —  Saville  v.  Robertson, 
4  T.  R.  720;  Vere  v.  Ashby,  10  B.  <Sr  C.  288,  21 
E.  C.  L.  79;  Gabriel  v.  Evill,  9  M.  &  W.  297; 
Wilson  v.  Whiiehead,  10  M.  &  W.  503;  Heap 
v.  Dobson,  15  C.  B.  N.  S.  460,  109  E.  C.  L. 
460;  Matter  of  Pennant,  etc.,  Consol.  Lead 
Min.  Co.,  5  De  G.  M.  &  G.  837. 

Arkansas.  —  Butler  v.  Henry,  48  Ark.  551; 
Ringo  v.  Wing,  49  Ark.  457. 

California.  — Smith  v.  Millard,  77  Cal.  440; 
San  Luis  Obispo  First  Nat.  Bank  v.  Simmons, 
98  Cal.  287. 

Colorado.  —  Nix  v.  Pueblo  First  Nat.  Bank, 
23  Colo.  511. 

Georgia.  —  Morris  v.  Marqueze,  74  Ga.  86; 
Bracken  v.  Dillon,  64  Ga.  244,  37  Am.  Rep.  70. 

Illinois.  —  Penn  1.  Fogler,  1S2  111.  76;  Wright 
v.  Brosseau,  73  111.  381;  Watt  v.  Kirby,  15  111. 
200;  Hoyt  v.  Hasse,  80  111.  App.  187;  Salter  v. 
Edward  Hines  Lumber  Co.,  77  111.  App.  97; 
Mellor  v.  Lawyer,  55  111.  App.  679. 

Indiana.  —  Hyer  v.  Norton,  26  Ind.  269. 

Iowa.  —  Sternburg  v.  Callanan,  14  Iowa  251. 

Kansas.  —  Jones  v.  Davies,  60  Kan.  315; 
Gauss  v.  Hobbs,  18  Kan.  500;  Cross  v.  Bur- 
lington Nat.  Bank,  17  Kan.  336;  Rohlfing  v. 
Carper,  53  Kan.  251. 

Kentucky.  —  Meador  v.  Hughes,  14  Bush 
(Kv.)  652;  Duncan  v.  Lewis,  1  Duv.  (Ky.) 
186. 

Louisiana.  —  Paradise  v.  Gerson,  32  La.  Ann. 
532;  Silliman  v.  Short,  26  La.  Ann.  512;  Abat 
v.  Penny,  19  La.  Ann.  290;  Ellis  v.  Fisher,  10 
La.  Ann.  479;  Waters  v.  Maddox,  7  La.  Ann. 
644 

Maryland.  —  White  v.  White.  5  Gill  (Md.) 
359;  Beall  v.  Poole,  27  Md.  645. 

Massachusetts,  —  Guild  v.  Belcher,  119  Mass. 
257- 

Minnesota.  —  Mattison  v.  Farnham,  44 
Minn.  95. 

Mississippi .  —  Lake  v.  Munford,  4  Smed.  & 
M.  (Miss.)  312. 

Missouri.  —  Deere  v.  Plant,  42  Mo.  60; 
Fagan  v.  Long,  30  Mo.  222:  Pomeroy  v. 
Coons,  20  Mo.  598;  Scott  City  Bank  v.  San- 
dusky, 51  Mo.  App.  398. 

New  Hampshire.  —  Chesley  v.  Pierce,  32  N. 
H.  388. 

New  York.  —  Stirn  v.  Hemken,  72  Hun  (N. 
Y.)  91;  Newhall  v.  Wyalt,  68  Hun  (N.  Y.)  r; 
Fuller  v.  Rowe,  59  Barb.  (N.  Y.)  344;  Corner 
v.  Mackev,  147  N.  Y.  574;  Serviss  v.  McDon- 
nell, 107  N.  Y.  260;  Matter  of  Ryan,  70  Hun 
(N.  Y.)  164;  Scoit  v.  Kent,  54  N.  Y.  Super.  Ct. 
257;  Sizer  v.  Ray,  87  N.  Y.  220;  Filippini  v. 
Stead,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  Misc.  (N. 
Y.)  405;  Dowling  v.  Clift,  23  N.  Y.  Wkly.  Dig. 
275- 


North  Carolina. — Chaffin  v.  Chaffin,  2  Dev. 
&  B.  Eq.  (22  N.  Car.)  255. 

Ohio.  —  Valentine  v.  Hickle,  39  Ohio  St.  19. 

Pennsylvania.  —  Heckert  v.  Fegely,  6  W.  & 
S.  (Pa.)  139;  Brooke  v.  Evans,  5  Watts  (Pa.) 
196;  Stockdale  v.  Maginn,  131  Pa.  St.  507; 
Shamburg  v.  Ruggles,  83  Pa.  St.  148;  Babcock 
v.  Stewart,  58  Pa.  St.  179;  Bewley  v.  Tarns,  17 
Pa.  St.  485;  Ash  v.  Werner,  12  Pa.  Super.  Ct. 
39;  Gwinn  v.  Lee,  6  Pa.  Super.  Ct.  646. 

Tennessee.  —  Shoemaker  Piano  Mfg.  Co.  v. 
Bernard,  2  Lea  (Tenn.)  360. 

Texas.  —  Adkins  v.  Arihur,  33  Tex.  431; 
Baptist  Book  Concern  v.  Carswell,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  858;  Oliver  v.  Moore, 
(Tex.  Civ.  App.  1897)43  S.  W.  Rep.  812;  Hall 
v.  Johnston,  6  Tex.  Civ.  App.  no. 

Vermont.  —  Hart  v.  Tomlinson,  2  Vt.  103. 

Virginia.  —  Peters  v.  McWilliams.  78  Va. 
567;  Poindexter  v.  Waddy,  6  Munf.  (Va.)  418, 
8  Am.  Dec.  749. 

Washington.  —  Wolff  v.  Madden,  6  Wash. 
5X4. 

Wisconsin.  —  McLinden  v.  Wentwortb,  51 
Wis.  170;  Siein  v.  Benedict,  83  Wis.  603. 

A  Partner  Is  Not  Responsible  for  Money  Bor- 
rowed and  Used  to  Pay  Debts  of  the  Old  Firm, 
without  his  knowledge  or  consent,  by  mem- 
bers, the  lender  being  aware  that  the  money 
was  to  be  so  applied.  Elkin  v.  Green,  13 
Bush  (Ky.)  612. 

No  Liability  on  Contract  Made  in  Adjusting 
Claim  Against  Old  Firm. —  Brown  v.  Stevens, 
22  N.  H.  163, 

Drafts  on  a  Firm  Bind  It  from  Acceptance,  and 
therefore  bind  those  partners  only  who  were 
partners  at  the  time  of  accepiance.  Wescott 
v.  Price,  Wright  (Ohio)  220. 

Debt  Due  to  New  Firm  Not  Attachable  for  Debt 
of  Old  Firm.  —  Allis  v.  Dav,  13  Minn.  199. 

2.  See  supra,  this  title,  What  Constitutes 
Partnership  —  Contract  for  Present  or  Future 
Partnership. 

3.  Liability  for  New  Debts  Arising  under  Con- 
tinuing Contract.  —  Dvke  v.  Brewer,  2  C.  &  K. 
828,  61  E.  C.  L.  828;  Rogers  z.  Riessner,  30 
Fed.  Rep.  525;  Watt  v.  Kirby,  15  111.  200; 
Froun  v.  Davis,  97  Ind.  401. 

Incoming  Partners  Bound  by  Old  Lease. — Wilgus 
v.  Lewis,  8  Mo.  App.  336. 

Liable  for  Goods  on  Storage  and  Commission  with 
the  Old  Firm,  But  Used  by  the  New,  although 
the  incoming  partner  was  ignorant  of  ihe  fact. 
Shoemaker  Piano  Mfg.  Co.  v.  Bernard,  2  Lea 
(Tenn.)  368. 

An  Incoming  Partner  Is  Not  Liable  on  a  Written 
Agreement  of  Employment  for  more  than  a  year, 
made  before  his  entry  into  the  firm,  and 
signed  in  the  firm  name  only.  Hughes  v. 
Gross,  166  Mass.  61,  55  Am.  St.  Rep.  375. 
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a  partnership  in  the  performance  of  a  single  contract,  a  new  member  cannot 
identify  himself  with  the  firm,  and  buy  into  the  partnership  contract,  without 
making  himself  liable  for  the  obligations  of  that  contract.1 

b.  Assumption  of  Debts  of  Old  Firm  —  (i)  In  General.  —  An  incom- 
ing partner  or  the  new  firm  formed  by  his  entrance  may  agree  with  the  old 
firm  to  assume  some  or  all  of  the  debts.3 

(2)  Rights  Acquired  by  Creditors.  —  Where  this  is  done,  such  agreement 
is,  of  course,  as  between  the  parties,  binding  and  enforceable.  The  authori- 
ties are,  however,  conflicting  on  the  question  whether  the  creditors  of  the  old 
firm  acquire  any  rights  thereunder.  Such  an  undertaking  is,  in  the  absence 
of  special  circumstances,  held  not  to  be  a  promise  made  to  the  old  debtors  for 
their  benefit,  and,  lacking  the  assent  of  the  old  debtors,  either  express  or  in 
some  jurisdictions  implied,  it  does  not  amount  to  a  novation.3  But  such 
undertakings  are  available  to  the  creditors  where  they  can  be  considered  as 
made  for  their  benefit  (in  jurisdictions  where  a  contract  made  for  one's  benefit 


1.  Liability  in  Case  of  Partnership  in  Single 
Contract. — Jones  v.  Davies,  60  Kan.  315. 

Where  Printers  Take  Into  the  Firm  a  New 
Partner,  the  latter  becomes  liable  for  the  print- 
ing plant  which  the  old  firm  had  bought  on 
credit  from  an  administrator.  Such  new 
partner  is  bound  by  the  conditions  of  the  sale 
under  which  the  property  was  acquired,  if 
known  to  him  on  becoming  a  partner,  and 
cannot  object  that  the  administrator's  sale 
was  not  in  conformity  with  the  statute.  Allen 
v.  Atchison,  26  Tex.  628.  And  see  Edmondson 
v.  Barrell,  2  Cranch  (C.  C.)  228,  8  Fed.  Cas. 
No.  4,284;  Earon  v.  Mackey,  106  Pa  St.  452; 
also,  generally,  the  title  Implied  or  Quasi 
Contracts,  vol.  15,  p.  1096. 

2.  May  Agree  to  Become  Liable  for  Prior  Debts 
—  United  States.  —  Harris  v.  Lindsay,  4  Wash. 
(U.  S.)  98,  11  Fed.  Cas.  No.  6  123. 

Arkansas.  —  Ringo  v.  Wing,  49  Ark.  457. 

California.  —  Olmstead  v.  Dauphiny,  104 
Cal.  635;  Herman  v.  Paris,  81  Cal.  625;  Smith 
v.  Millard,  77  Cal.  440;  Kennedy,  etc.,  Lum- 
ber Co.  v.  Taylor,  (Cal.  1892)  31  Pac.  Rep.  1122. 

Georgia.  —  Morris  v.  Marqueze,  74  Ga.  86. 

Illinois.  —  Weil  v.  Jaeger,  73  111.  App.  271; 
Salter  v.  Edward  Hines  Lumber  Co.,  77  111. 
App.  97. 

Indiana.  —  Clark  v.  Crawfordsville  Coffin 
Co.,  125  Ind.  277;  Lucas  v.  Coulter,  104  Ind. 
81;  Case  v.  Ellis,  4  Ind.  Anp.  224. 

Iowa.  —  Lindmeir  v.  Monahan,  64  Iowa  24; 
King  v.  Barber,  61  Iowa  674;  Sternburg  v. 
Callanan,  14  Iowa  251. 

Kansas.  —  Cross  v.  Burlington  Nat.  Bank,  17 
Kan.  336. 

Kentucky.  —  Meador  v.  Hughes,  14  Bush 
(Ky.)  652;  Bowman  v.  Spalding,  (Ky.  1887)  2 
S.  W.  Rep.  911 ;  Grundy  v.  Pine  Hill  Coal  Co., 
(Ky.  1888)  9  S.  W.  Rep.  414. 

Louisiana.  —  Haas  v.  Godr.haux,  45  La. 
Ann.  128;  Lott  v.  Parham,  16  La.  Ann.  245. 

Maine.  —  Maine  Mut.  Marine  Ins.  Co.  v. 
Blunt,  64  Me.  95. 

Maryland.  —  Beall  v.  Poole,  27  Md.  645. 

Massachusetts.  —  Nichols  v.  Prince.  8  Allen 
(Mass.)  404;  Shaw  v.  McGregory,  105  Mass. 
96. 

Michigan.  —  Childs  v.  Pellett,  102  Mich.  558. 

Minnesota.  —  Clark  v.  Lindeke,  43  Minn. 
463:  Rose  v.  Roberts,  9  Minn.  119. 

Missouri.  —  Spaunhorst  v.  Link,  46  Mo.  197; 
Fagan  v.  Long,  30  Mo.  222. 


Nebraska.  —  Rickards  v.  Hene,  30  Neb.  259; 
Meyer  v.  Shamp,  26  Neb.  729;  Parmalee  v. 
Wiggenhorn,  6  Neb  322. 

Neiv  York.  —  Ferrari  v.  Saitta,  82  Hun  (N. 
Y.)6i3;  Thurber  v.  Corbin,  51  Barb.  (N.  Y.) 
215;  Serviss  v.  McDonnell,  107  N.  Y.  260; 
Goodrich  v.  Ciute,  (Supm.  Ct.  Gen.  T.)  3  N. 
Y.  Supp.  102;  Mores  v.  Society,  etc.,  19  N.  Y. 
Wkly.  Dig.  247;  Morss  v.  Gleason,  64  N.  Y. 
205;  Radel  v.  McMorran,  17  N.  Y.  Wkly.  Dig. 
258;  Savage  v.  Putnam,  32  N.  Y.  501;  Peyser 
v.  Myers,  135  N.  Y.  599;  Wright  v.  Carman, 
(N.  Y.  City  Ct.  Gen.  T.)  19  N.  Y.  Supp.  696; 
King  v.  Isreal,  (Supm.  Ct.  App.  T.)  ig  Misc. 
(N.  Y.)  159;  Hannigan  v.  Allen,  127  N.  Y.  639. 
Rhode  Island.  —  Updike  v.  Doyle,  7  R.  I.  446. 
Tennessee.  —  Shoemaker  Piano  Mfg.  Co.  v. 
Bernard,  1  Lea  (Tenn.)  360, 

Texas.  —  Baptist  Book  Concern  v.  Carswell, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  858; 
Schneider  v.  Roe,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  58. 

Effect  of  Articles  Expressly  Disclaiming  Any 
Assumption  of  Debts  of  Old  Firm.  —  Strobridge 
Lithographing  Co.  v.  Randall,  78  Mich.  195; 
Fries  v.  Ennis,  132  Pa.  St.  195. 

3.  Not  Promise  for  Third  Person's  Benefit.  —  In 
New  York,  where  the  new  partner  assumes 
only  a  proportion  of  the  indebtedness,  particu- 
lar creditors  cannot  bring  themselves  within 
the  rule  as  to  promises  made  for  their  benefit. 
Wheat  v.  Rice,  97  N.  Y.  296;  Serviss  v.  Mc- 
Donnell. 107  N.  Y.  260.  And  see  Barlow  v. 
Myers,  64  N.  Y.  41,  21  Am.  Rep.  582. 

In  Missouri,  a  promise  to  pay  the  debts  of 
the  old  firm  has  been  held  not  to  be  within  the 
principle  of  promise  to  a  creditor  to  pay  the 
debt  of  a  third  person  to  him.  Manny  v. 
Frasier,  27  Mo.  419.  But  compare  Salmon 
Falls  Bank  v.  Leyser.  116  Mo.  77. 

Pennsylvania.  —  Kountz  v.  Holthouse,  85 
Pa.  St.  235. 
See  also  the  title  Contracts,  vol.  7,  p.  104. 
Not  Novation. —  Parmalee  v.  Wiggenhorn,  6 
Neb.  322;  Kountz  v.  Holthouse,  85  Pa.  St.  235; 
Shoemaker  Piano  Mfg.  Co.  v.  Bernard,  2  Lea 
(Tenn.)  358.  See  also  infra,  this  section, 
Termination  of  Liability  —  Novation  and  As- 
sumption of  Debts;  and  th;  title  Novation,  vol. 
21,  p.  659. 

Agreement  Will  Not  Give  to  Creditors  of  Old 
Firm  Prior  Lien  on  Firm  Assets.  —  Bell  v.  Beaz- 
ley,  18  Tex,  Civ.  App.  639. 
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may  be  sued  on  by  him),  and  likewise  where  the  elements  of  a  true  novation 
exist.1 

(3)  Relief  from  Assumption  Procured  by  Fraud.  —  Where,  by  false  and 
fraudulent  representations  as  to  the  assets  of  a  firm,  a  person  is  induced  to 
purchase  an  interest  therein  and  assume  payment  of  partnership  indebtedness, 
he  may  recover  back  the  amount  paid  and  be  relieved  from  the  liability 

assumed.2 

7.  Termination  of  Liability  —  a.  For  FUTURE  ACTS  —  (1)  In  General  — 
Liability  Terminated  by  Dissolution  or  Retirement.  —  As  a  general  rule,  a  partner  will 
not  be  liable  for  the  acts  of  his  former  partners  after  the  dissolution  of  his 
firm  or  his  retirement  from  it  and  due  notification,  when  necessary,  of  the 
fact,3  the  agency  of  the  partners  for  each  other  being  thereby  terminated. 


1.  Promise  for  Benefit  of  New  Firm.  —  Arnold 
v.  Nichols,  64  N.  Y.  117;  Hannigan  v.  Ellen, 
127  N.  Y.  639.  See  also  Ringo  v.  Wing,  49 
Ark.  457;  Lott  v.  Parham,  16  La.  245;  Max- 
field  v.  Schwartz,  43  Minn.  221. 

Agreement  Between  New  Partners  and  Creditors 
Necessary.  —  Rolfe  v.  Flower,  L.  R.  1  P.  C. 
27;  Nix  v.  Pueblo  First  Nat.  Bank,  23  Colo. 
5". 

Creditor  Has  Burden  to  Prove  Agreement  to 
Assume  Debts  of  Old  Firm.  —  Scott  City  Bank 
v.  Sandusky,  51  Mo.  App.  39S;  Peters  v.  Mc- 
VVilliams,  78  Va.  567. 

Necessity  for  Promise  Founded  on  Sufficient 
Consideration.  —  Rohlfing  v.  Carper,  53  Kan. 
251.  See  also  Sternburg  v.  Callanan,  14  Iowa 
251;  Parmalee  v.  Wiggenhorn,  6  Neb.  322. 

Transfer  of  Retiring  Partner' s  Interest  and 
Receipt  of  Old  Firm's  Assets  Sufficient  Con- 
sideration to  Support  Assumption.  — Wright  v. 
Carman,  (N.  Y.  City  Ct.  Gen.  T.)  19  N.  \. 
Supp.  696. 

Agreement  Implied  in  Favor  of  New  Firm.  — 

Rolfe  v.  Flower,  L.  R.  1  P.  C.  27;  Fx  p.  Jack- 
son, 1  Ves.  Jr.  131;  Ex  p.  Williams,  Buck  13; 
Jones  v.  Davies,  60  Kan.  315;  Cross  v.  Bur- 
lington Nat.  Bank,  17  Kan.  336;  Conwell  v. 
Sandidge,  8  Dana  (Ky.)  279;  Shaw  v.  Mc- 
Gregory,  105  Mass.  96;  Flour  City  Nat.  Bank 
v.  Widener,  163  N.  Y.  276;  Updike  v.  Doyle,  7 
R.  I.  446.  See  also  Frazer  v.  Howe,  106  III. 
563;  Hancock  v.  Hintrager,  60  Iowa  374. 

Inferred  from  Conduct  of  Incoming  Partner. 
—  Ringo  v.  Wing,  49  Ark.  457;  Salter  v.  Ed- 
ward Hines  Lumber  Co.,  77  111.  App.  97. 

Question  as  to  Agreement  One  foi  Jury.  —  King 
v.  Isreal,  (Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.) 
159- 

For  Other  Instances  in  which  there  was  a 
finding  that  the  new  firm  assumed  the  debts 
of  the  old,  see  the  following  cases:  Olmstead 
v.  Dauphiny,  104  Cal.  635;  Weil  v.  Jaeger,  73 
III.  App.  271,  affirmed  174  111.  133;  Goodrich  v. 
Clute,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  102; 
Mores  v.  Society,  etc.,  19  N.  Y.  Wkly.  Dig. 
247;  Earon  v.  Mackey,  106  Pa.  St.  452. 

Assets  of.  New  Firm  Charged  with  Trust  En- 
forceable by  Creditor  Not  Accepting  New  Firm  as 
Debtor. —  See  Thayer  v.  Humphrey,  91  Wis. 
276,  51  Am.  St.  Rep.  887. 

A  Bond  with  Security  Given  by  a  Continuing  to 
a  Retiring  Partner  to  Relieve  Him  from  Firm 
Debts  and  assuming  payment  thereof  is  an  ob- 
ligation to  pay,  rather  than  a  mere  indemnity, 
and  the  creditors  may  enforce  it.  Hood  i>. 
Spencer,  4  McLean  (U.  S.)  168,  12  Fed.  Cas. 
No.  6,665. 


Newspaper  Advertisement  of  Assumption  Admis- 
sible in  Evidence. —  Wright  v.  Carman,  (N.  Y. 

City  Ct.  Gen.  T.)  19  N.  Y.  Supp.  696. 

Statute  of  Frauds.  —  When  by.  agreement 
of  all  the  parties  the  old  firm  is  released 
and  the  new  firm  assumes  the  debt,  there 
is  a  novation,  and  the  case  is  not  within  the 
statute  of  frauds.  Sternburg  v.  Callanan, 
14  Iowa  251:  Fagan  v.  Long,  30  Mo.  222.  See 
also  Parmalee  v.  Wigginhorn,  6  Neb.  322; 
Hoile  v.  Bailey,  58  Wis.  434;  J.  &  H.  Clasgens 
Co.  v.  Silber,  93  Wis.  579  (implied  assent  of 
creditors  sufficient).  And  see  the  title  Nova- 
tion, vol.  21,  pp.  666  et  sea.,  671. 

But  if  the  promise  is  merely  collateral,  and 
the  old  firm  remains  liable,  the  statute  of 
frauds  applies,  and  the  promise  must  be  in 
writing.  Shoemaker  v.  King,  40  Pa.  St.  107; 
Sternburg  v.  Callanan,  14  Iowa  251;  Town- 
send  v.  Long,  77  Pa.  St.  143,  18  Am.  Rep.  438. 
And  see  the  title  Statute  of  Frauds. 

A  Promise  in  the  Name  of  the  New  Firm  by  a 
Partner  of  the  Old  Firm,  Also  a  Member  of  the  New 
Firm,  ihat  the  latter  would  pay  an  indebted- 
ness of  the  old  firm  has  been  held  not  10  be 
binding.  Scott  v.  Kent,  54  N.  Y.  Super.  Ct.  257. 

2.  Relief  from  Assumption  Procured  by  Fraud. 
—  Lindmeier  v.  Monahan,  64  Iowa  24.  And 
see  Morris  v.  Marqueze,  74  Ga.  86. 

One  who  buys  an  interest  in  a  business, 
agreeing  to  assume  one-fourth  of  the  outstand- 
ing debts,  cannot  escape  payment  on  the 
ground  of  fraud  by  proving  that  a  portion  of 
the  liabilities  did  not  appear  on  the  books  of 
the  firm,  when  he  knew  of  the  existence  of  the 
other  debts.  Grundy  v.  Pine  Hill  Coal  Co., 
(Ky.  1888)  9  S.  W.  Rep.  414.  10  Ky.  L.  Rep. 
833. 

3.  Termination  of  Liability  by  Dissolution  — 

England. —  In  re  Fraser.  (1892)  2  Q.  B.  633; 
Abel  v.  Sutton,  3  Esp.  108  Minnit  v.  Whinery, 
5  Bro.  P.  C.  (Toml.  ed.)  489. 

Georgia.  —  Askew  v.  Silman,  95  Ga.  678. 
Illinois.  —  Ellis  v.  Bronson,  40  111.  455. 
Kentucky.  —  Savage      Carter,  9  Dana  (Ky.) 
409. 

Maine.  —  Monroe  v.  Conner,  15  Me.  178,  32 
Am.  Dec.  148. 

Massachusetts.  —  Robb  v.  Mudge,  14  Gray 
(Mass.)  534. 

Michigan.  —  Goodspeed  v.  South  Bend 
Chilled  Plow  Co.,  45  Mich.  237;  Matteson  v. 
Naihanson,  3S  Mich.  377. 

New  Jersey.  —  Yoorhees  v,  Jones,  29  N.  J.  L. 
271. 

New  York.  —  Holt  v.  Allenbrand,  52  Hut; 
(N.  Y.)  317, 
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Effect  of  Continued  Holding  Out  as  Partner.  —  If,  however,  the  retiring  partner 
holds  himself  out  as  being  still  a  partner,  or  allows  others  to  do  so,  he  is 
liable  upon  principles  heretofore  explained.1  Thus,  if  he  permits  his  name 
still  to  appear  in  the  style  of  the  firm,  in  its  business  cards,  notices,  or 
advertisements,  he  will  be  liable.2 

Unfinished  Transactions.  —  So,  notwithstanding  a  dissolution,  all  the  partners 
remain  liable  for  acts  of  their  former  copartner  necessary  to  complete  trans- 
actions begun  but  not  finished  at  the  time  of  the  dissolution.3 

(2)  Notice  of  Dissolution  or  Retirement  —  (a)  When  Necessary.  —  In  accordance 
with  the  rule  that  a  principal  on  revoking  the  agency  must  give  due  notice 
thereof  in  order  to  make  the  revocation  effective  as  to  third  persons,4  a  part- 
ner, with  the  exceptions  hereafter  mentioned,  in  order  to  terminate  his  lia- 
bility for  the  future  acts  of  his  partners,  must  not  only  cease  to  be  a  partner, 
but  must  also  give  due  notice  of  this  fact.5 


1.  See  supra,  this  title,  What  Constitutes 
Partnership  —  Partnership  by  Estoppel  or  Hold- 
ing Out. 

2.  Ellis  v.  Bronson,  40  111.  455;  Adams  v. 
Albert,  155  N.  Y.  356,  63  Am.  St.  Rep.  675,  re- 
versing 87  Hun  (N.  Y.)  471.  Compare  In  re 
Fraser,  (i8g2)  2  Q.  B.  633. 

3.  Unfinished  Transactions.  —  Rust  v.  Chis- 
olm,  57  Md  376;  Thursby  z'.  Lidgerwood,  69 
N.  Y.  198;  Merrill  v.  Blanchard,  7  N.  Y.  App. 
Div.  167.  And  see  Court  :'.  Berlin,  (1897)  2 
Q.  B.  396;  Moore  v.  Duckett,  91  Ga.  752; 
Dickson  v.  Indianapolis  Cotton  Mfg.  Co.,  63 
Ind.  9;  Brisban  v.  Boyd,  4  Paige  (N.  Y.)  17. 
Compare  Dyke  v.  Brewer,  2  C.  &  K.  828,  61  E. 
C.L.  828. 

4.  See  the  title  Agency,  vol.  1,  p.  1220. 

5.  Notice  of  Termination  of  Partnership  —  Ala- 
bama. —  Grady  v.  Robinson,  28  Ala.  289. 

Colorado.  — ■  Pueblo  First  Nat.  Bank  v.  New- 
ton, 10  Colo.  161;  Hooper  v.  Hartwell,  12  Colo. 
App.  161;  Rocky  Mountain  Nat.  Bank  v.  Mc- 
Caskill,  16  Colo.  408. 

Connecticut.  —  Bradley  v.  Camp,  Kirby 
(Conn.)  86;  Parker  v.  Canfield,  37  Conn.  250, 
9  Am.  Rep.  317. 

Georgia.  —  McGee  v.  Potts,  87  Ga.  615; 
Pursley  v.  Ramsey,  31  Ga.  403. 

Illinois.  —  Chicago  Trust,  etc.,  Bank  v.  Kin- 
nare,  174  111.  358;  Montreal  Bank  v.  Page,  98 
111.  109;  Southern  v.  Grim,  67  111.  106;  Hodgen 
v.  Kief,  63  III.  146;  Warren  v.  Ball,  37  111.  76; 
Martin  v.  Ehrenfels,  24  111.  187;  Dixon  Nat. 
Bank  11.  Spielmann,  35  111.  App.  184. 

Indiana.  —  Backus  v.  Taylor,  84  Ind.  503; 
Uhl  v.  Harvey,  78  Ind.  26;  Hunt  v.  Hall,  8 
Ind.  215. 

Indian  Territory .  —  Shapard  Grocery  Co.  v. 
Hynes,  (Indian  Ter.  1899)  53  S.  W.  Rep.  486. 

Iowa.  —  Devin  v.  Harris,  3  Greene  (Iowa) 
186;  Waller  v.  Davis,  59  Iowa  103;  Mellinger 
v.  Parsons,  51  Iowa  58;  Southwick  v.  McGov- 
ern,  28  Iowa  533;  Dickson  v.  Dryden,  97  Iowa 
122;  Duff  v.  Baker,  78  Iowa  642. 

Kentucky.  —  Combs  v.  Boswell,  1  Dana  (Ky.) 
473;  Price  v.  Towsey,  3  Liu.  (Ky.)  425,  14 
Am.  Dec.  81;  Merritt  v.  Pollys,  16  B.  Mon. 
(Ky.)  356;  Bridgeford  v.  Miller,  13  Ky.  L.  Rep. 
927;  Glover  v.  Fuqua,  12  Ky.  L.  Rep.  846; 
Carrico  v.  Scott,  n  Ky.  L.  Rep.  905;  Kerr  v. 
Franks,  (Ky.  1895)  30  S.  W.  Rep.  1012. 

louisiana.  —  Drumm  v.  Hanna,  25  La.  Ann. 
645. 
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Maryland.  —  Bernard  v.  Torrance,  5  Gill  & 
J.  (Md.)  383. 

/Massachusetts.  —  Pecker  v.  Hall,  14  Allen 
(Mass.)  532;  Howe  v.  Thayer,  17  Pick.  (Mass.) 
91;  Goddard  v.  Pratt,  16  Pick.  (Mass  )  412; 
Whitman  v.  Leonard,  3  Pick.  (Mass.)  177; 
Willey  v.  Thompson,  9  Met.  (Mass  )  329;  Bux- 
ton v.  Edwards,  134  Mass.  567. 

Michigan. — Johnson  v.  Emerick,  70  Mich. 
215;  Burgan  v.  Lyell,  2  Mich.  102,  55  Am. 
Dec.  53. 

Minnesota.  —  Reid  v.  Frazer,  37  Minn.  473. 
Mississippi.  —  Davis  v.  Richardson,  45  Miss. 
500,  7  Am.  Rep.  732;  McLemore  v.  Rankin 
Mfg.  Co.,  68  Miss.  196. 

Missouri.  —  Winston  v.  Taylor,  28  Mo.  82, 
75  Am.  Dec.  112;  Long  v.  Story,  10  Mo.  636; 
Thurston  v.  Perkins,  7  Mo.  29;  Hahn  v.  Kene- 
fick,  48  Mo.  App.  518;  Wright  v.  Fonda,  44 
Mo.  App.  634;  Knaus  v.  Givens,  110  Mo.  58. 

Nebraska. — Stoddard  Mfg.  Co.  v.  Krause, 
27  Neb.  83. 

Nevada. —  Hixon  v.  Pixley,  15  Nev.  475. 
New  Hampshire.  —  Kenniston  v.  Avery,  16 
N.  H.  117. 

New  Jersey.  —  Princeton,  etc..  Turnpike  Co. 
v.  Gulick,  16  N.  J.  L.  161. 

New  York.  —  Frankel  v.  Wathen,  58  Hun 
(N.  Y.)  543;  City  Nat.  Bank  v.  Phelps,  16  Hun 
(N.  Y.)  158;  Gould  v.  Horner,  12  Batb.  (N.  Y.) 
601;  Bnslol  v.  Sprague,  8  Wend.  (N.  YJ423; 
Lynch  v.  Rabe,  (Supm.  Ct.  App.  T.)  28  Misc. 
(N.  Y.)  215;  St.  Nicholas  Bank  v.  De  Rivera, 
(Supm.  Ct.  Spec.  T.)  3  N.  Y.  Supp.  666; 
Struthers  v.  Pearce,  51  N.  Y.  357;  Emerson  v. 
Parsons,  46  N.  Y.  560;  Ingalls  v.  Morgan,  10 
N.  Y.  178;  Davis  v.  Allen,  3  N.  Y.  168;  lan- 
nenbaum  v.  Rosenberg,  (Supm.  Ct.  App.  T.) 
29  Misc.  (N.  Y.)  344;  Reading  Braid  Co.  v. 
Stewart,  (Supm.  Ct.  App.  T.)  20  Misc.  (N.  Y.) 
86;  Sinclair  v.  Hollister,  (C.  PI.  Gen.  T.)  14 
Misc.  (N.  Y.)  607. 

North  Carolina.  —  Alexander  v.  Harkins,  130 
N.  Car.  452. 

Ohio.  —  Palmer  v.  Dodge,  4  Ohio  St.  21,  62 
Am,  Dec.  271. 

Pennsylvania.  —  Shaffer  v.  Snyder,  7  S.  &  R. 
(Pa.)  503;  Taylor  v.  Young,  3  Watts  (Pa.)  339; 
Mulligan  v.  Slowitsky,  9  Kulp  (Pa.)  563;  Potts 
v.  Taylor,  140  Pa.  St.  601;  Brown  v.  Clark,  14 
Pa.  St.  469;  Dundass  v.  Gallagher,  4  Pa.  St. 
205. 

South    Carolina.  —  Hammond  v.  Aiken,  3 
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(b)  When  Unnecessary  —  aa.  Dissolution  by  Operation  of  Law.  —  Notice  of  disso- 
lution of  a  partnership  by  operation  of  law  is  not  necessary  to  terminate  lia- 
bility for  future  acts.1 

bb.  Unknown,  Dormant,  and  Secret  Partners  —  (aa)  General  Rule. — Unknown, 
dormant,  and  secret  partners  need  not  give  notice  of  retirement  in  order  to 
terminate  their  liability.2 

(bb)  Where  Known  by  Some  to  Have  Been  Partner,  —  If,  however,    one   is   known  to 

some  persons  to  have  been  a  partner,  he  is  not  a  dormant  partner  as  to  them, 
and  notice  of  his  retirement  must  be  given  to  them.3 

(cc)  In  Case  of  Torts  Subsequently  Committed.  —  It   Would   Seem    that   a   failure  to 

give  notice  of  retirement  will  not  render  the  retiring  partner  liable  for  torts 


Rich.  Eq.  (S.  Car.)  119;  Brown  v.  Chandler,  50 
S.  Car.  385. 

Texas.  —  Milmo  Nat.  Bank  v.  Bergstroin,  1 
Tex.  Civ.  App.  151;  Johns  v.  Brown,  1  Tex. 
App.  Civ.  Cas.,  §  1016;  White  v.  Hudson, 
(Tex.  Civ.  App.  1896)  36  S.  VV.  Rep.  332; 
Blanks  v.  Halfin,  (Tex.  Civ.  App.  1895)  30  S. 
W.  Rep.  941:  Kellogg  v.  Cayce,  84  Tex.  213; 
Green  v.  Waco  State  Bank,  78  Tex.  2. 

Vermont.  —  Cahoon  v.  Hobart.  38  Vt.  244; 
Spaulding  v.  Ludlow  Woolen  Mills,  36  Vt.  150; 
Amidown  v.  Osgood,  24  Vt.  278,  58  Am.  Dec. 
171;  Benton  v.  Chamberlain,  23  Vt.  711;  South- 
wick  v.  Allen,  11  Vt.  75. 

Virginia.  —  Woodson  v.  Wood,  84  Va.  478. 

Wisconsin. — Gibbs  v.  Humphrey,  91  Wis. 
ill;  Clement  v.  Clement,  69  Wis.  599.  2  Am. 
St.  Rep.  760;  Woodruff  v.  King,  47  Wis. 
261. 

And  see  supra,  this  title,  What  Constitutes 
Partnership  —  Partnership  by  Estoppel  or  Hold- 
ing Out  —  What  Constitutes  Holding  Out;  infra. 
this  subsection,  Sufficiency  of  Notice, 

Abandonment  of  Withdrawal  After  Notice.  — 
Spragans  v.  Lawson,  (Ky.  1901)  60  S.  W.  Rep. 
373- 

1,  Notice  of  Dissolution  by  Operation  of  Law  Not 
Necessary. —  Webster  v.  Webster,  3  Svvansi. 
490;  Martin  v.  Searles,  28  Conn.  46;  Lyon  v. 
Johnson,  28  Conn.  I,  Price  v.  Mathews,  14 
La.  Ann.  n;  Marlett  v.  Jackman,  3  Allen 
(Mass.)  287;  Eustis  v.  Bolles,  146  Mass.  413,  4 
Am.  St.  Rep.  327;  Holt  v.  Simmons,  16  Mo. 
App.  97;  Kelcham  v.  Clark,  6  Johns.  (N.  Y.) 
144,  5  Am.  Dec.  197;  Griswold  v.  Waddington, 
16  Johns.  (N.  Y.)  438  affirming  15  Johns.  (N. 
Y.)  57;  Seaman  v.  Waddington,  16  Johns.  (N. 
Y.)  510;  New  Orleans  Bank  v.  Ma'thews,  49 
N.  Y.  12;  Caldwell  v.  Stiteman,  1  Rawle  (Pa.) 
212;  Little  v.  Grayson,  30  Piltsb.  Leg.  J.  N.  S. 
(Pa.)  222;  Schlaler  v.  Winpenny,  75  Pa.  St. 
321;  Little  v.  H  tzlett,  197  Pa.  St.  591;  Dickin- 
son v.  Dickinson,  25  Gratt.  (Va.)  321. 

As  to  When  a  Dissolution  Occurs  by  Operation 
of  Law,  see  infra,  this  title,  Dissolution —  How 
Effected. 

2.  Unknown,  Dormant,  and  Secret  Partners  — 

England.  —  Heath  v.  Sansom,  4  B.  &  Ad.  172, 
24  E.  C.  L.  44;  Carter  v.  Whalley,  1  B.  &  Ad. 
14,  20  E.  C.  L.  334. 

United  States.  —  Bigelow  v.  Elliot.  I  Cliff. 
(U.  S.)  28,  3  Fed.  Cas.  No.  1,399. 

Georgia.  — Austin  v.  Appling,  88  Ga.  54. 

Illinois.  —  Nussbaumer  v.  Becker,  87  III. 
281,  29  Am.  Rep  53;  Warren  v.  Ball,  37  111.  Si. 

Kansas.  —  Pitkin  v.  Benfer,  50  Kan.  108,  34 
Am.  St.  Rep.  no. 


Kentucky.  —  Scott  v.  Colmesnil,  7  J.  J. 
Maish.  (Ky.)  423;  Kennedy  v.  Bohannon.  11 
B.  Mon.  (Ky.)  120;  Magill  v.  Merrie,  5  B. 
Mon.  (Ky.)  170. 

Louisiana.  —  Noble  v.  Trost,  24  La.  Ann.  84; 
Lacaze  v.  Sejour,  10  Rob.  (La.)  444;  Edivards 
v.  McFall,  5  La.  Ann.  167. 

Massachusetts.  —  Grosvenor  v.  Lloyd,  1  Met. 
(Mass.)  19. 

New  York.  —  Kelley  v.  Hurlburt.  5  Cow. 
(N.  Y.)  534;  Elmira  Iron,  etc..  Rolling  Mill 
Co.  v.  Harris,  124  N.  Y.  280;  Howell  v.  Adams. 
68  N.  Y.  314;  Bouker  Contracting  Co.  v.  Scrib- 
nei,  52  N.  Y.  App.  Div.  505;  Davis  v.  Allen.  3 
N.  Y.  168. 

North  Carolina.  —  Gorman  v.  Davis,  118  N. 

Car.  370. 

Ohio.  —  McFarland  v.  McHugh,  5  Ohio  Cir. 
Dec.  546,  T2  Ohio  Cir.  Ct.  485. 

Pennsylvania.  —  Deford  v.  Reynolds,  36  Pa. 
St.  325. 

Tennessee.  —  Vaccaro  v.  Toof,  9  Heisk. 
(Tenn.)  194. 

Texas.  —  Milmo  Nat.  Bank  v.  Bergstrom,  1 
Tex.  Civ.  App.  151 ;  Baptist  Book  Concern  v. 
Carswell,  (Tex.  Civ.  App.  1898)46  S.  W.  Rep. 
858. 

Vermont. — Tenney  v.  New  England  P10- 
tective  Union,  37  Vt.  64;  Benton  v.  Chamber- 
lain, 23  Vt.  71 1 . 

Wisconsin.  —  Gilchrist  v.  Brande,  58  Wis. 

184. 

Persons  Having  No  Knowledge  of  Partnership 
Not  Entitled  to  Notice  of  Dissolution.  —  Cham- 
berlain v.  Dow,  10  Mich.  319;  Swigert  v. 
Aspden,  52  Minn.  565;  Farmers,  etc..  Bank  v. 

Grepn,  30  N.  J.  L.  316 

3.  Where  Known  by  Some  to  Have  Been  Part- 
ner —  England.  —  Farrar  r.  Derlinne,  1  C.  & 

K.  580,  47  E.  C.  L.  580 

Alabama.  —  Park  v.  Woolen,  35  Ala.  242. 
Georgia.  —  Ewing  v.  Trippe,  73  Ga.  776. 
Illinois. —  Nussbaumer  v.  Becker,  87  HI.  281, 
29  Am.  Rep.  53;  Ellis  v.  Bronson,  40  III.  455; 
Warren  r\  Ball".  37  III.  76. 

Indiana.  —  Cregler  v.  Durham,  9  Ind.  375. 
Iowa.  —  Southwick  v.  McGovern,  28  Iowa 
533 

Kentucky.  —  Lieb  v.  Craddock.  S7  Ky.  525. 
Louisiana.  —  Edwards  v.  McFall,  5  La.  Ann. 

167. 

New  York.  —  Kellev  v.  Hurlburt,  s  Cow. 
(N.  Y.)  534;  Davis  v.  Allen,  3  N.  Y.  168. 

South  Carolina.  —  Brown  v.  Foster,  41  S. 
Ca'r.  118. 

Wisconsin.  —  Benjamin       Covert,  47  Wis. 

375- 
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committed  subsequently  to  his  retirement  by  his  late  copartners  or  their 
agents,  as  in  such  case  there  is  no  reliance  upon  his  continued  presence  in 
the  firm.' 

(c)  who  May  Give  Notice.  —  Any  partner  may  give  notice  of  the  dissolution  of 
the  firm  or  of  his  retirement  therefrom,  and  may  require  his  copartners  to 
concur,  for  that  purpose,  in  all  necessary  or  proper  acts  which  cannot  be  done 
without  their  concurrence. a 

(d)  Sufficiency  of  Notice  —  aa.  As  to  Persons  Having  Dealings  with  Firm  Befoki: 
Dissolution.  —  All  persons  who  have  had  dealings  with  the  firm  before  its 
dissolution  are  entitled  to  have  actual  notice,3  and  it  has  been  held  to  be 


1.  In  Case  of  Torts.  —  See  subra,  this  title, 
What  Constitutes  Partnership — Partnership  by 
Estoppel  or  Holding  Out —  Torts. 

Quasi  Partner  Liable  for  Torts  Founded  on  Con- 
tract.—  Sherrod  v.  Langdon,  21  Iowa  518; 
Maxwell  v.  Gibbs  32  Iowa  32. 

2.  Hendry  v.  Turner,  32  Ch.  D.  355; 
Troughlon  v.  Hunter,  18  Beav.  470. 

3.  Actual  Notice  to  Persons  Having  Had  Deal- 
ings with  Firm —  England.  —  Graham  v.  Hope, 
Peake  N.  P.  (ed.  1795)  154;  Rooth  v.  Quin,  7 
Price  193;  Barfoot  v.  Goodall,  3  Campb.  147. 

United  States.  —  Bloch  v.  Price,  32  Fed.  Rep. 
562. 

Alabama.  —  Nicholson  v.  Moog,  65  Ala.  471; 
Stewart  v.  Sonneborn,  49  Ala.  178;  Mauldin 
v.  Branch  Bank,  2  Ala.  502;  Joseph  v.  South- 
wark  Foundry,  etc.,  Co.,  99  Ala.  47. 

California.  —  Williams  v.  Bovvers,  15  Cal. 
321,  76  Am.  Dec.  489;  Johnson  v.  Totten,  3 
Cal.  34%  58  Am.  Dec  412. 

Colorado.  —  Hunt  v.  Colorado  Milling,  etc., 
Co..  1  Colo.  App.  120. 

Connecticut.  —  Martin  v.  Searles,  28  Conn. 
47;  Lyon  v.  Johnson,  28  Conn.  5. 

Georgia.  — Camp  v.  Southern  Banking,  etc., 
Co.,  97  Ga  582;  Moore  v.  Duckett,  91  Ga.  752; 
Ewing  v.  Trippe,  73  Ga.  776;  Richards  v. 
Butler,  65  Ga.  593;  Ennis  v.  Williams,  30  Ga. 
691;  St.  Louis  Electric  Lamp  Co.  v.  Marshall, 
78  Ga.  168. 

Illinois.  — Joseph  v.  Fisher,  4  111.  138; 
Whitesides  v.  Lee,  2  111.  550;  Arnold  v.  Hart, 
176  III.  442,  affirming  75  111.  App.  165;  Meyer 
v.  Krohn,  114  111.  574;  Bartlett  v.  Powell,  90 
111.  331;  Hicks  v.  Russell,  72  111.  230;  Page  v. 
Brant,  18  111.  39;  City  Nat.  Bank  v.  King,  81 
III.  App.  244;  Roof  v.  Morrisson,  37  111.  App. 
37;  Jansen  v.  Grimshaw,  26  111.  App.  287; 
Podrasnik  v.  Martin,  25  111.  App.  300;  Spurck 
v.  Leonard,  9  111.  App.  174. 

Indiana.  —  Gathright  v.  Burke,  101  Ind.  590; 
Iddings  v.  Pierson.  100  Ind.  418;  Strecker  v. 
Conn,  90  Ind.  469;  Uhl  v.  Bingaman,  73  Ind. 
365;  Richardson  v.  Snider,  72  Ind.  425,  37  Am. 
Rep.  168;  Stall  v.  Cassady,  57  Ind.  284. 

Iowa.  —  Byers  v.  Hickman  Grain  Co.,  112 
Iowa  451 ;  Rosenbaum  v.  Horton,  89  Iowa  692. 

Kansas.  —  Merritt  v.  Williams,  17  Kan.  287. 

Kentucky.  —  Gaar  v.  Huggins,  12  Bush  (Ky.) 
261;  Mitchum  v.  State  Bank,  9  Dana  (Ky.) 
166;  Kennedy  ?.  Bohannon,  11  B.  Mon. 
(Ky.)  119;  Dils  v.  Parker,  5  Ky.  L.  Rep.  326; 
Humphrey  v.  Mattox,  (Ky.  1897)  42  S.  W.  Rep. 
1100. 

Louisiana.' — Schorten  v.  Davis,  21  La.  Ann. 
173;  Dentnan  v.  Dosson.  19  La.  Ann.  9;  Reilly 
v.  Smith,  16  La.  Ann.  31:  Skannel  v.  Taylor, 
12  La.  Ann.  773;  Lowe  v.  Penny,  7  La.  Ann. 


356;  Giinnan  v.  Baton  Rouge  Co.,  7  La.  Ann. 
638;  Nott  v.  Douming,  6  La.  683. 

Maryland.  —  Rose  v.  Cofheld,  53  Md.  18.  3d 
Am,  Rep  389. 

Massachusetts.  —  Sage  v.  Ensign,  2  Allen 
(Mass.)  245;  Elkinton  v.  Booth,  143  Mass.  479; 
Central  Nat.  Bank  v.  Frye,  148  Mass.  498. 

Michigan.  —  Potter  v.  Tolbert,  113  Mich.  486; 
Morrill  v.  Bissell,  99  Mich,  409;  Hall  v.  Heck, 
92  Mich.  458. 

Minnesota.  —  Haines  v.  Starkey,  82  Minn. 
230. 

Mississippi.  —  Polk  v.  Oliver.  56  Miss.  566. 
Missouri.  —  Pope  v.    Risley,    23  Mo.  185; 
Costello  v.  Nixdorff,  9  Mo.  App.  501. 

Montana.  —  Farwell  v.  Cashman,  16  Mont. 
393- 

New  Hampshire .  —  Deering  v.  Flanders,  49 
N.  H.  225;  Zollar  v.  Janvrin,  47  N.  H.  324. 

New  York.  —  Common  weal  I  h  Bank  v.  Mudg- 
ett.  45  Barb.  (N.  Y.)  663;  Van  Eps  v.  Dillaye, 

6  Barb.  (N.  Y.)  244;  Conro  v.  Port  Henry  Iron 
Co.,  12  Barb.  (N.  Y.)  27;  Wardwell  v.  Haight, 
2  Barb.  (N.  Y.)  549;  Holt  v.  Allenbrand,  52 
Hun  (N.  Y.)  217;  Vernon  v.  Manhattan  Co.,  22 
Wend.  (N.  Y.)  183;  Fettretch  v  Armstrong, 
5  Robt.  (N.  Y.)339;  Williams  v.  Birch,  6  Bosw. 
(N.  Y.)2gg;  Mechanics'  Bank  v.  Livingston,  33 
Barb.  (N.  Y.)  458;  Ketcham  v..  Clark,  6  Johns. 
(N.  Y.)  144,  5  Am.  Dec.  197;  Clapp  v.  Rogers, 
1  E.  D.  Smith  (N.  Y.)  549;  Central  Nat.  Bank 
v.  Valentine,  18  Hun  (N.  Y.)  417;  Gilbert  v. 
Warren,  56  N.  Y.  App.  Div.  289;  Bouker  Con- 
tracting Co.  v.  Scribner,  52  N.  Y.  App.  Div. 
505;  Knapp  v.  Knapp,  28  N.  Y.  App,  Div.  324; 
Norquist  v.  Dalton,  (N.  Y.  City  Ct.  Tr.  T.)  11 
N.  Y.  Supp.  351;  Elmira  Iron,  etc.,  Rolling 
Mill  Co.  v.  Harris,  124  N.  Y.  280;  National 
Shoe,  etc.,  Bank  v.  Herz,  89  N.  Y.  629,  affirm- 
ing 24  Hun  (N.  Y.)  260;  Howell  v.  Adams.  6S 
N"  Y.  314;  Austin  v.  Holland,  69  N.  Y.  571,  25 
Am.  Rep.  246;  City  Bank  v.  McChesney,  20 
N.  Y.  240;  Monongahela  Valley  Bank  v. 
Weston,  159  N.  Y.  201;  Preston  v.  Greenvault, 

7  Alb.  L.  J.  45- 
North  Carolina.  —  Scheiffelin  v.  Stevens,  I 

Winst.  L.  (60  N.  Car.)  106. 

Ohio.  —  Crosier  v.  McNeal,  3  Ohio  Dec.  6t6. 
Pennsylvania.  —  Watkinson  v.  State  Bank, 
4  Whart.  (Pa.)  482,  34  Am.  Dec.  521;  Robinson 
v.  Floyd,  159  Pa.  St.  165;  Little  v.  Clarke,  36 
Pa.  St.  114;  Clark  v.  Fletcher,  96  Pa.  Si.  416; 
Sagnier  v.  Watson  15  W.  N.  C.  (Pa.)  455; 
Farrar  v.  Babb,  4  Pa.  Co.  Cl.  407;  Kneedler 
v.  Lucas,  2  Leg.  Rec.  (Pa.)  365;  Kenney  v. 
Altvater,  77  Pa.  St.  34;  Newcomet  v.  Broiz- 
mfin,  6g  Pa.  St.  185;  Forepaugh  v.  Baker,  (Pa. 
1888)  13  Atl.  Rep.  465. 

South  Carolina.  —  White  v.  Murphy,  3  Rich. 
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immaterial  that  there  was  not  time  to  give  such  notice  or  that  for  any 
reason  it  was  not  practicable  to  give  it.1  Mere  publication  in  a  newspaper 
has  been  held  to  be  insufficient,2  nor  is  it  enough  that  the  fact  of  the  disso- 
lution has  become  notorious,  if  the  notice  required  by  lav/  has  not  been  given, 
and  the  party  giving  credit  to  the  partnership  has  no  actual  knowledge  of  the 
dissolution;3  but  knowledge  of  any  fact  which  is  sufficient  to  put  an  ordi- 
narily cautious  person  on  inquiry  is  sufficient  to  charge  him  with  knowledge 
of  the  dissolution.4 

Manner  of  Giving  immaterial.  —  If,  in  any  case,  actual  notice  can  be  shown,  the 
manner  in  which  it  was  given  is  immaterial.* 

Notice  May  Be  Shown  by  Any  Direct  or  Circumstantial  Evidence  sufficient  to  establish 
the  fact  that  the  party  seeking  to  enforce  the  liability  knew  of  the  dissolution.6 

bb.  As  to  Other  Persons.  —  As  to  persons  who  have  had  no  dealings  with  the 
firm  prior  to  its  dissolution,  fair  notice  in  any  public  and  notorious  manner  is 
sufficient.7 

Wisconsin.  —  Gilchrist  v.  Brande,  58  Wis. 
184. 

Proper  Evidence  to  Be  Considered  in  Determin- 
ing Fact  of  Actual  Notice.  —  Page  1.  Brant,  iS 
111.  39.  And  see  Shurlds  v.  Tilson.  2  McLean 
(U.  S.)  458,  22  Fed.  Cas.  No.  12,827;  Tread- 
well  v.  Wells,  4  Cal.  260;  Boyd  v.  McCann,  10 
Md.  118;  Roberts  v.  Spencer,  123  Mass.  397; 
South  Carolina  Bank  v.  Humphieys,  1  Mc- 
Cord  L.  (S.  Car.)  388;  Haynes  v.  Caner,  12 
Heisk.  (Tenn.)  7,  27  Am.  Rep.  747;  Hutchins 
v.  State  Bank,  8  Humph.  (Tenn.)  418. 

3.  Not  Enough  that  Fact  Is  Notorious.  — 
Martin  v.  Searles,  2S  Conn.  47;  Cennal  Nat. 
Bank  v.  Frye,  148  Mass.  498;  Goddard  v. 
Pratt,  16  Pick.  (Mass.)  412 ;  Pitcher:'.  Barrows, 
17  Pick.  (Mass.)  361,  28  Am.  Dec.  306:  Wait  i». 
Brewster.  31  Vt.  516.    But  see  Clapp  v.  Upson, 

12  Wis.  493. 

4.  Williams  v.  Connor,  14  S.  Car.  621 ;  Young 
v.  Tibbitts,  32  Wis.  79;  Gilchrist  v.  Brande, 

58  Wis.  184. 

5.  Manner  of  Giving  Notice  Not  Material.  — 
Page  Brant,  18  III.  39;  Holtgreve  Wint- 
ker,  85  III.  470;  Uhl  v.  Bingaman,  7S  Ind.  365; 
Naiional  Shoe,  etc.,  Bank  v.  Herz,  24  Hun  (N. 
Y.)  260;  Davis  v.  Keyes,  38  N.  Y.  94;  Bonnet 
v.  Tips  Hardware  Co.,  (Tex.  Civ.  App.  1900) 

59  S.  W.  Rep.  59. 

6.  Facts  Held  Sufficient  to  Prove  Notice.— Ke hoe 
v.  Carville,  S4  lotva  415;  McCreary  v.  Barrett, 

13  La.  Ann.  479;  Gage  v.  Rogers  Sisters,  51 
Mo.  App.  428;  Holt  v.  Allenbrand,  52  Hun  (N. 
Y.)  217;  American  Linen  Thread  Co  v.  Wort- 
endvke,  24  N.  Y.  550;  Coddington  v.  Hunt,  6 
Hill  (N.  Y.)  595;  frby  v.  Yining,  2  McCord  L. 
(S  Car.)  379;  Laird  v.  H  ens,  45  Tex.  622. 

Facts  Held  Insufficient  to  Show  Notice. —Hall 
t.  Jones,  56  Ala.  493;  Lowe  v.  Penny,  7  La. 
Ann.  556;  Gage  v.  Rogers  Sisters,  51  Mo.  App. 
428;  Austin  v.  Holland.  69  N.  Y.  571,  25  Am. 
Rep.  246;  Brown  i'.  Foster.  41  S.  Car.  118. 

Notice  to  Agent  as  Notice  to  Principal.  — Ach 
v.  Barnes,  (Ky.  1S99)  53  S.  \V  Rep.  293;  Cox 
v.  Pearce,  112  N.  Y.  637.  21  N.  Y.  Si.  Rep.  SoS. 
And  see  generally  the  title  NOTICE,  vol.  21,  p. 
580. 

7.  Notice  in  Public  and  Notorious  Manner  — 

United  States.  —  Lovejoy  v.  Spafford,  93  V.  S. 
430. 

Alabama.  —  Mauldin  v.  Branch  Bank,  2  Ala. 
502;  Joseph  v.  South wark  Foundry,  etc.,  Co., 
99  Ala.  47. 
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L.  (S.  Car.)  369.  But  see  Martin  v.  Walton,  1 
McCord  L.  (S.  Car.)  16. 

South  Dakota.  —  Tobin  v.  McKinney,  14  S. 
Dak.  52. 

Tennessee.  —  Haynes  v.  Carter,  12  Heisk. 
(Tenn.)  7,  27  Am.  Rep.  747;  Hutchins  v.  State 
Bank,  8  Humph.  (Tenn.)  418;  Kirkman  v. 
Snodgrass,  3  Head  (Tenn.)  370. 

Texas.  —  Davis  v.  Willis,  47  Tex.  155;  Laird 
v.  Ivens,  45  Tex.  622;  Tudor  v.  While,  27  Tex. 
584;  Dunham  v.  Simon,  t  Tex.  (Jnrep.  Cas. 
548;  Gilbough  v.  Stahl  Bldg.  Co.,  16  Tex. 
Civ.  App.  448. 

Vermont.  —  Wait  v.  Brewster,  31  Vt.  516; 
Prentiss  v.  Sinclair,  5  Vt.  149,  26  Am.  Dec. 
288. 

This  rule,  according  to  some  authorities,  ap- 
plies to  all  persons  who  have  had  business  re- 
lations with  the  firm.  Vernon  7'.  Manhattan 
Co.,  22  Wend.  (N.  Y.)  190;  Austin  v.  Holland, 
69  N.  Y.  571;  Howell  v.  Adams,  68  N.  Y.  314; 
Bouker  Contracting  Co.  v.  Scribner,  52  N.  Y. 
App.  Div.  505. 

On  the  other  hand,  it  has  been  held  that  it 
applies  only  to  those  who  have  been  in  the 
habit  of  dealing  with  the  firm.  Merritt  v. 
Williams,  17  Kan.  287. 

1.  Notice  Impracticable.  —  Martin  v.  Searles, 
28  Conn.  46. 

2.  Publication  in  Newspaper  Insufficient  —  Illi- 
nois. —  Page  v.  Brant,  18  111.  39. 

Louisiana.  —  Skannel  v.  Taylor,  12  La.  Ann. 
773;  Denman  v.  Dosson,  19  La.  Ann.  9. 

Maryland.  —  Rose  v.  Cofneld,  53  Md.  18,  36 
Am.  Rep.  389. 

Michigan.  —  Sibley  v.  Parsons,  93  Mich  538. 

New  York.  —  Naiional  Bank  v.  Norton,  I 
Hill  (N.  Y.)  572;  Austin  v.  Holland,  69  N.  Y. 
571,  25  Am.  Rep.  246. 

North  Carolina.  —  Scheiffelin  v.  Stevens,  I 
Winst.  L.  (60  N.  Car.)  106.  See  also  Ellison 
v.  Sexton,  105  N.  Car.  356,  iS  Am.  St.  Rep. 
907. 

Pennsylvania.  —  Watkinson  v.  State  Bank,  4 
Whart  (Pa.)  483,  34  Am.  Dec.  521;  William- 
son v.  Fox,  3S  Pa.  St.  214. 

South  Carolina.  —  White  v.  Murphy,  3  Rich. 
L.  (S.  Car.)  369. 

Texas.  —  Gilbaugh  v.  Stahl  Bldg.  Co.,  16 
Tex.  Civ.  App.  448. 

Vermont.- — Wait  v.  Brewster,  31  Vt.  516: 
Amidown  v.  Osgood,  24  Vt.  278,  58  Am.  Dec. 
171. 
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Notice  by  Publication  in  a  newspaper  circulated  in  a  locality  in  which  the  busi- 
ness of  the  partnership  has  been  conducted  is  the  usual  and  best  method  of 
giving  such  general  notice.' 

b.  For  Past  Acts  —  (i)  In  General. — A  partner  does  not  by  retiring 
from  the  firm  cease  to  be  liable  for  the  partnership  debts  and  obligations 
theretofore  incurred;2  nor  will  the  death  of  a  partner  release  his  estate  from 
liabilities  incurred  during  his  life.3 

(2)  Hozv  Discharged  —  (a)  Payment  —  aa.  In  General  —  Payment  by  One  as  Dis- 
charge of  All.  —  An  obligation,  whether  joint  or  joint  and  several,  is  discharged 
if  performed  by  any  one  of  the  persons  obliged.4  Payment,  therefore,  of  a 
partnership  debt  by  any  one  partner  will  discharge  all  the  rest,5  unless,  indeed, 
the  partner  who  pays  the  debt  pays  it  out  of  his  own  money,  and  in  such  a 
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Connecticut. 
(Conn.)  356. 

Georgia.  —  Askew  v.  Silman,  95  Ga.  678. 
Indiana. — Strecker  v.  Conn,  go  Ind.  469. 
Kentucky.  —  Mitchum  v.  Stale  Bank,  9  Dana 
(Ky  )  166. 

Louisiana.  —  Nott  v.  Douming,  6  La.  683. 
Michigan.  — Solomon  v.  Kirkwood,  55  Mich. 
256. 

Mississippi.  —  Polk  v.  Oliver,  56  Miss.  566. 
New  Hampshire.  —  Deering  v.  Flanders,  49 
N.  H.  225. 

New  York.  —  Roberts  v.  McKeel.  7  N.  Y. 
Wkly.  Dig.  338;  Holdane  v.  Butterworlh,  5 
Bosw.  (N.  Y.)  1;  Ward  "/ell  v.  Haight,  2  Barb. 
(N.  Y.)  549.  See  also  Coddington  v.  Hunt,  6 
Hill  (N.  Y.)  595;  Leverick  v.  Meigs,  1  Cow. 
(N.  Y.)  645. 

North  Carolina.  —  Ellison  v.  Sexion,  105  N. 
Car.  356,  18  Am.  Si.  Rep.  907. 

Pennsylvania.  —  Watkinson  v.  State  Bank,  4 
Whan.  (Pa.)  483,  34  Am.  Dec.  521;  Sagnier  v. 
Watson,  15  W.  N.  C.  (Pa.)  455;  Farrar  v. 
BaDb.  4  Pa.  Co.  Ct.  407;  Knedler  v.  Lucas, 
2  Leg.  Rec.  (Pa.)  365. 

And  see  Sanders  v.  Ward,  23  Ark.  241. 

Diligence  Required  of  Retiring  Partner.  —  Grin- 
nan  v.  Baton  Rouge  Co  .  7  La.  Ann  638. 

Facts  Sufficient  to  Put  Taker  of  Note  on  Inquiry 
as  to  Dissolution.  —  Smith  v.  Vanderburg,  46 
111.  34 

1.  Notice  by  Publication  Usual  and  Best  Method 

—  United  States.  —  Shurlds  z>.  Ttlson  2  Mc- 
Lean (U.  S.)  458,  22  Fed.  Cas.  No.  12,827. 

Alabama.  —  Lucas  v.  Darien  Bank,  2  Stew. 
(Ala.)  280;  Nicholson  v.  Moog,  65  Ala.  471; 
Stewart  v.  Sonneborn,  49  Ala.  178;  Mauldin  v. 
Branch  Bank,  2  Ala.  502. 

Connecticut.  —  Mowatt  v.  Howland,  3  Day 
(Conn.)  356;  Martin  v.  Searles,  28  Conn.  46. 

Georgia.  —  Ewing  v.  Trippe,  73  Ga.  776. 

Illinois.  —  Meyer  v.  Krohn,  114  111.  574. 

Louisiana.  —  Reilly  v.  Smith,  16  La.  Ann.  31. 

Maryland.  —  Rose  v.  Coffield.  53  Md.  18,  36 
Am.  Rep.  389. 

Mississippi.  —  Polk  v.  Oliver,  56  Miss.  566. 

New  Hampshire.  —  Deering  v.  Flanders,  49 
N.  H.  225. 

New  York.  —  Graves  v.  Merry,  6  Cow.  (N. 
Y.)  701,  16  Am.  Dec.  471;  Ketcham  v.  Clark,  6 
Johns.  (N.  Y.)  144,  5  Am.  Dec.  197;  Lansing  v. 
Gaine,  2  Johns.  (N.  Y.)  300,  3  Am.  Dec.  422. 

Ohio.  —  Crosier  v.  McNeal,  3  Ohio  St.  616. 

Pennsylvania.  —  Watkinson  v.  State  Bank.  4 
Whan.  (Pa.)  482,  34  Am.  Dec.  521;.  Clark  v. 
Fletcher,  96  Pa.  St.  416;  Crellin  v.  Small,  19 
W.  N.  C.  (Pa.)  449. 


South  Carolina.  —  Galliott  v.  Planters,  etc., 
Bank  1  McMull.  L.  (S.  Car.)  209,  36  Am.  Dec. 
256;  Martin  v.  Walton,  1  McCord  L.  (S. 
Car.)  16. 

Vermont.  —  Simonds  v.  Strong.  24  Vt.  642; 
Prentiss  v.  Sinclair,  5  Vt.  149,  26  Am.  Dec.  288. 

Insufficient  Publication.  —  Ellison  v.  Sexton, 
105  N.  Car.  356,  18  Am.  St.  Rep.  907. 

2.  Retiring  Partner  Liable  for  Debts  Incurred 
Previously  —  Alabama.  —  Hall  v.  Jones,  56  Ala. 
493- 

Arkansas.  —  Howell  v.  Harvey,  5  Ark.  270, 
39  Am.  Dec.  376. 

Georgia.  —  Fowler  v.  Coker,  107  Ga.  817; 
Silas  v.  Adams,  92  Ga  350. 

Kansas.  —  Eagle  Mfg.  Co.  v.  Jennings,  29 
Kan.  657,  44  Am.  Rep.  668. 

Kentucky.  —  Turnbow  v.  Broach,  12  Bush 
(Ky.)  456.' 

Michigan.  —  Botsford  f.  Kleinhans,  29  Mich. 

332-  . 

Missouri.  —  Skinner  v.  Hitt,  32  Mo.  App. 
402;  Holden  v.  McFaul,  21  Mo.  215;  Dean  v. 
McFaul,  23  Mo.  76.  See  Robinson  v.  McFaul, 
19  Mo.  549. 

Montana.  —  National  Cash-Register  Co.  v. 
Brown,  19  Mont.  200,  61  Am.  Si.  Rep.  498. 

New  Hampshire.  —  Burns  v.  Pillsbury,  17  N. 
H.  66. 

Pennsylvania.  — Campbell  v.  Floyd,  153  Pa. 
St.  84. 

Texas.  —  Yeager  v.  Focke,  6  Tex.  Civ.  App. 
542. 

See  also  infra,  this  title,  Dissolution  —  Rights, 
Powers,  and  Liabilities  After  Dissolution. 

Rent  Accruing  under  Lease  Unexpired  at  Time 
of  Withdrawal.  —  Weil  v.  Defenbaugh,  65  111. 
App.  489. 

3.  See  infra,  this  title,  Dissolution  —  Rights, 
Powers,  and  Liabilities  After  Dissolution.  See 
also  the  title  Debts  of  Decedents,  vol.  8,  pp. 
rou.  1012. 

4.  Obligation  Discharged  by  Performance  by  Any 
Joint  Obligee. — See  the  titles  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  497; 
Contracts,  vol.  7,  p.  102;  Payment,  post. 

5.  Payment  by  Any  Partner  Discharges  Others. 
—  Hogan  v.  Reynolds,  21  Ala.  56,  56  Am.  Dec. 
236;  Baker  v.  Stackpoole,  9  Cow.  (N.  Y  )  420, 
18  Am.  Dec.  508;  Colgrove  v.  Tallman,  2  Lans. 
(N.  Y.)  97;  Le  Page  v.  McCrea,  1  Wend.  (N.  Y.) 
164,  19  Am.  Dec.  469;  Torn  v.  Goodrich,  2 
Johns.  (N.  Y.)  213;  Booth  v.  Farmers,  etc., 
Nat.  Bank,  74  N.  Y.  228;  Hinton  v.  Oden- 
heimer,  4  Jones  Eq.  (57  N.  Car.)  406;  Jarman 
v.  Ellis,  7  Jones  L.  (52  N.  Car.)  77;  Dana  v. 
Conant,  30  Vt.  246. 
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way  as  to  show  his  intention  to  keep  the  debt  alive  as  against  the  firm.1 

66.  Application  of  Payments.  —  The  general  rules  relating  to  the  application 
of  payments  govern  in  the  case  of  payments  on  partnership  debts.2 

(b)  Release.  —  A  release  of  one  partner  from  a  partnership  liability,  whether 
arising  from  contract  or  from  tort,  discharges  all  the  others.3 

A  Covenant  Not  to  Sue  One  Partner  will  not  operate  to  release  the  copartners,4 
and  a  release  so  drawn  as  to  show  that  it  is  intended  to  inure  only  for  the 
benefit  of  the  releasee  personally  is  equivalent  to  a  covenant  not  to  sue.3  If, 
however,  the  debt  be  in  fact  released,  any  attempt  to  reserve  a  right  of  action 
against  other  parties  in  respect  of  it  will  be  futile.6 

An  Agreement  to  Give  Time  to  the  Continuing  Partners  does  not  amount  to  a  release 
of  a  retiring  partner.7 

A  Parol  Agreement  to  Release  One  Partner  will  not  Operate  to  discharge  the  debt  as 
against  his  copartner.8 

By  statute  in  some  states  a  release  of  one  partner  by  compromise  does  not 
operate  as  a  release  of  all.9 

(c)  Novation  and  Assumption  of  Debts  —  aa.  General  Statement  of  Rule  —  Agreement 
by  New  Firm  to  Assume  Liabilities.  —  Where  a  partner  retires,  or  the  firm  is  dis- 
solved and  succeeded  by  a  new  firm,  the  retiring  partner,  or  the  members  of 
the  old  firm,  may  be  relieved  of  its  liabilities  by  an  agreement  with  the 
remaining  partners  or  the  new  firm  to  assume  such  liabilities,  provided  the 
creditor  assents  to  such  agreement,  discharges  his  former  debtors,  and  accepts 


1.  Payment  with  Intention  of  Keeping  Debt 
Alive  Against  Firm.  —  M'Intyre  v.  Miller,  13 
M.  &  W.  725;  Coleman  v.  Coleman,  78  Ind. 
344;  Sells  v.  Hubbell,  2  Johns.  Ch.  (N.  Y.) 

394- 

2.  For  a  Full  Discussion  as  to  the  application 
of  payments  in  general,  see  the  title  Applica- 
tion of  Payments,  vol.  2,  p.  433,  especially  pp. 
451,  463,  467.  See  also  the  following  partner- 
ship cases: 

England.- — -Clayton's  Case,  1  Meriv.  572; 
Brooke  v.  Enderby,  2  Brod.  &  B.  70,  6 
E.  C  L.  41;  Newmarch  v.  Clay,  14  East 
239. 

Iowa.  —  Starr  v.  Case,  59  Iowa  491. 
Kentucky  — Peyton  v.   Lewis,  12  B.  Mon. 
(Ky.)  357- 

Mic higan.  — ,  Topliff  v.  Vail,  Harr.  (Mich.) 
340;  Youmans  v.  Heartt,  34  Mich.  397. 

New  Hampshire.  —  Boyd  v.  Webster,  59  N. 
H.  89. 

North  Carolina.  —  Wittkowsky  v.  Reid,  82 
N.  Car.  116. 

Ohio. —  Paul  v.  Ellison,  1  Ohio  Dec.  (Re- 
print) 67,  1  West.  L.  J.  452;  Brown  v.  Brab- 
ham, 3  Ohio  275. 

Pennsylvania.  —  Logan  v.  Mason,  6  W.  &  S. 
(Pa.)  9. 

3.  Release  of  One  Partner  Discharges  All  — 

England.  —  Bower  v.  Swadlin,  I  Atk.  294; 
Cheetham  v.  Ward,  1  B.  &  P.  630;  Duck  v. 
Mayeu,  (1892)  2  Q.  B.  511. 

Ala6ama.  —  Elliott  v.  Holbrook,  33  Ala.  659; 
Gray  v.  Brown,  22  Ala.  262;  Browning  v. 
Grady,  10  Ala.  999. 

Kentucky.  —  Williamson  v.  McGinnis,  11  B. 
Mon.  (Ky.)  74,  52  Am.  Dec.  561. 

Massachusetts.  —  Rice  v.  Woods,  21  Pick. 
(Mass.)  30. 

New  York.  —  Le  Page  v.  McCrea,  1  Wend. 
(N.  Y.)  164,  19  Am.  Dec.  469;  Backus  v.  Fobes, 
20  N.  Y.  204. 


Ohio.  —  Wescott  7>.  Price,  Wright  (Ohio)  220. 
Virginia.  —  Niday  v.  Harvey,  9  Gratt.  (Va.) 
454- 

And  see  generally  the  title  Release  and  Dis- 
charge. 

4.  Covenant  Not  to  Sue  One  Partner  Not  Release 
of  Copartners.  —  Hutton  v.  Eyre,  6  Taunt.  289, 
1  E.  C.  L.  385;  Duck  v.  Mayeu,  (1892)  2  Q.  B. 
511;  Roberts  v.  Strang,  38  Ala.  566,  82  Am. 
Dec.  729;  Couch  v.  Mills,  21  Wend.  (N.  Y.) 
424;  Bales  v.  Wills  Point  Bank,  11  Tex.  Civ. 
App.  73- 

6.  Release  Intended  for  Benefit  of  Releasee  Alone. 

—  Solly  v.  Forbes,  2  Brod.  &  B.  38,  6  E.  C.  L. 
27;  Price  v.  Barker,  4  EI.  &  Bl.  760,  82  E.  C. 
L.  760;  Duck  v.  Maveu,  (1892)  2  Q.  B.  511; 
Pearce  v.  Wilkins,  2  N.  Y.  469. 

A  Credit  Given  to  One  Partner  on  His  Own 
Separate  Account  is  not  a  discharge  pro  tauto  of 
a  demand  against  ihe  partnership,  unless  it 
was  intended  or  accepted  as  such;  and  though 
a  creditor  leceives  the  effects  of  one  of  the 
partners,  which  he  may  apply  to  the  payment 
of  his  demand  against  the  partnership,  yet.  if 
he  relinquishes  and  restores  the  property,  he 
may  still  hold  all  ihe  partners.  Barker  v. 
Blake,  1 1  Mass.  16. 

6.  Attempt  to  Reserve  Right  of  Action  Futile 
Where  Debt  in  Fact  Released.  —  Commercial 
Bank  v.  Jones,  (1893)  A.  C  313 

7.  Agreement  to  Give  Time  to  Continuing  Part- 
ner Not  Release.- —  Wood  v.  Rhoads,  24  W.  N. 
C.  (Pa.)  124. 

8.  Parol  Agreement  to  Release  One  Partner.  — 
Evans  v.  Carey,  29  Ala.  99. 

9.  Provision  that  Release  of  One  by  Compromise 
Will  Not  Release  All.  —  Stilt  v.  Ciss.  4  Barb. 
(N.  Y.) 92 ;  Wheeling  Corrugating  Co.  v.  Yeach, 
7  Ohio  Dec.  531;  Rooinson  v.  Bergholz,  4  Ohio 
Dec.  (Reprint)  103,  I  Cleve.  L.  Rep.  29.  And 
see  Grant  v.  Holmes,  75  Mo.  109;  Stitt  0.  Cass, 
4  Barb.  (N.  Y.)  92. 
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the  new  firm  as  his  debtors.1    Such  an  agreement  is  called  a  novation.2 

Consideration.  —  The  mutual  agreements  of  the  parties  thereto  constitute  a 
sufficient  consideration  to  support  such  assumption.  The  agreement  of  the 
new  firm  to  pay  the  debt  constitutes  a  sufficient  consideration  for  the  promise 
of  the  creditor  to  discharge  his  former  debtors,  and  vice  versa.3  There  have 
been  distinctions  drawn,  however,  between  cases  where  a  new  partner  has 
been  introduced  into  the  firm  and  where  a  partner  has  simply  retired,  and  it 
has  been  held  that  a  promise  to  release  a  retiring  partner  from  further  liability 
and  to  look  to  the  other  partners  alone  for  payment  must,  in  order  to  be 
binding,  be  founded  upon  some  new  consideration;4  and  where  it  was  made 
after  the  dissolution,  and  not  as  an  inducement  to  or  a  consideration  for  it,  and 
no  new  partner  is  introduced  into  the  firm  or  assumes  liability  for  the  debt, 
and  no  different  or  additional  security  therefor  is  given,  and  the  acceptance  is 
not  taken  up  and  new  paper  given,  and  no  change  is  made  in  the  form,  teims, 
or  time  of  the  debt,  and  no  other  fact  appears  than  the  dissolution  and  the 
agreement  between  the  partners,  the  promise  is  a  mere  nudum  pactum,  and 
an  action  can  be  maintained  against  the  retiring  partner.5 

Release  Procured  by  Fraud.  —  Where  a  creditor  is  induced  by  reason  of  fraudu- 
lent concealment  of  facts  to  release  one  partner  and  agree  to  look  entirely  to 
the  other  partner  for  his  claim,  such  release  is  not  binding.6 

66.  Application  of  Rule  —  (aa)  In  General.  —  The  difficulty  in  applying  this  rule 
is  one  of  fact,  whether  such  an  agreement  as  is  here  mentioned  has  or  has  not 
been  entered  into.7 

(bb)  No  Presumption  of  Novation  Created  by  Mere  Retirement.  —  The  mere  retirement 

of  a  partner  raises  no  presumption  in  favor  of  such  an  agreement.8 


1.  Release  by  Agreement  of  New  Firm  with  As- 
sent of  Creditor  to  Assume  Liabilities  —  United 
States.  —  Harris  v.  Lindsay,  4  Wash.  (U.  S.)g8. 

Alabama.  —  Hall  v.  Jones,  56  Ala.  493; 
Anniston  First  Nat.  Bank  v.  Cheney,  114  Ala. 
536. 

Georgia.  —  Venable  v.  Stevens,  94  Ga.  281. 

Illinois.  —  Ingersoll  v.  Banister,  41  111.  388; 
Leihy  v.  Briggs,  33  111.  App.  534;  Weirick  v. 
Graves.  73  111.  App.  266. 

Indiana. — Glasgow  v.  Hobbs,  32  Ind.  440. 

Kentucky.  —  McNeal  v.  Blackburn,  7  Dana 
(Ky.)  170. 

Louisiana.  —  Montross  v.  Byrd,  6  La.  Ann. 
519;  Skannel  v.  Taylor,  12  La.  Ann.  773. 

Maine.  —  Locke  v.  Hall,  9  Me.  133;  Farns- 
worth  v.  Whitney,  74  Me.  370. 

Massachusetts.  —  Wildes  v.  Fessenden,  4  Met. 
(Mass.)  12;  Ayer  v.  Kilner,  148  Mass.  468; 
Nickerson  v.  Russell,  172  Mass.  584. 

Michigan.  —  Botsford  v.  Kleinhans,  29  Mich. 
332;  Hayes  v.  Knox,  41  Mich.  529;  Motley  v. 
Wickoff,  113  Mich.  231. 

Missouri.  —  Patterson  v.  Camden,  25  Mo. 
13;  Powell  v.  Blow,  34  Mo.  485;  Ridgley  v. 
Robertson,  67  Mo.  App.  45;  Skinner  v.  Hitt, 
32  Mo.  App.  402. 

New  Hampshire.  —  Burns  v.  Pillsbury,  17 
N.  H.  66. 

New  Jersey.  —  Scull  v.  Alter,  r6  N.  J.  L.  147. 

New  York.  —  Filippini  v.  Stead,  (N.  Y. 
Super.  Ct.  Gen.  T.)4  Misc.  (N.  Y.)4os;  Howell 
v.  Wallace,  37  N.  V.  App.  Div.  323;  McLough- 
lin  v.  Bieber,  41  N.  Y.  App.  Div.  561'  U.  S. 
National  Bank  v.  Underwood,  2  N.  Y.  App. 
Div.  342. 

Ohio.  —  Rawson  v.  Taylor,  30  Ohio  St.  389, 
27  Am.  Rep.  464. 

Pennsylvania.  —  Kauffman  v.  Kauffman,  2 
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Whart.  (Pa.)  139;  Campbell  v.  Floyd,  153  Pa. 
St.  84;  Laucks  v.  Martin,  (Pa.  1887)  9  Atl. 
Rep.  279. 

Texas.  — Schneider  v.  Roe,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  58. 

Washington.  —  Wadhams  v.  Page,  1  Wash. 
420. 

2.  See  the  title  Novation,  vol.  21,  p.  659. 

3.  Consideration. —  David  v.  Ellice,  5  B.  &  C. 
196,  ji  E.  C.  L.  201;  Lyth  v.  Auk.'  7  Exch.  669; 
Early  v.  Burt,  68  Iowa  716;  Wild  v.  Dean,  3 
Allen  (Mass.)  579;  Motley  v.  Wickoff,  113 
Mich.  231;  Backus  v.  Fobes,  20  N.  Y.  204; 
Matherson  v.  Belden,  14  N.  Y.  App.  Div.  519; 
Walstrom  v.  Hopkins,  103  Pa.  St.  118;  Laucks 
v.  Martin.  (Pa.  1887)  9  Atl.  Rep.  279.  See  also 
the  titles  Consideration,  vol.  6,  p.  727  et  sea.; 
Novation,  vol.  21,  p.  671  et  scq. 

4.  Necessity  of  New  Consideration.  —  Eagle 
Mfg.  Co.  v.  Jennings.  29  Kan.  657,  44  Am. 
Rep.  668.  See  also  Fowler  v.  Coker,  107  Ga. 
817;  Clark  v.  Brooks,  19  W.  N.  C.  (Pa.)  333. 

5.  Release  After  Dissolution,  —  Eagle  Mfg.  Co. 
v.  Jennings.  29  Kan.  657,  44  Am.  Rep.  668. 
See  also  Fagg  v.  Hambel,  21  Iowa  140,  8g  Am. 
Dec.  561. 

6.  Release  Procured  by  Fraud.  —  Clark  v.  Tay- 
lor, 68  Iowa  519. 

Payment  in  Forged  Paper.  —  Pope  v.  Nance,  r 
Stew.  (Ala  )  354,  18  Am.  Dec.  60. 

7.  Novation  Question  of  Fact.  —  Bedford  v. 
Deakin,  2  B.  &  Aid.  210;  Jacomb  v.  Harwood, 
2  Ves.  265;  Kirwan  v.  Kirwan,  2  Cromp.  &  M. 
617;  Gough  v.  Davies,  4  Price  200;  Blew  v. 
Wyatt,  5  C.  &  P.  397,  24  E.  C.  L.  378;  Robin- 
son v.  Wilkinson,  3  Price  538.  See  also  the 
title  Novation,  vol.  21,  p.  670. 

8.  Lyth  v.  Ault,  7  Exch.  669;  Benson  v. 
Hadfield,  4  Hare  37. 
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(cc)  silence  of  Creditor  as  Assent.  —  Mere  silence  of  the  creditor  does  not  amount 
to  an  assent;  1  nor,  it  has  been  held,  will  a  mere  intimation  from  the  creditor 
that  he  is  satisfied  with  the  proposed  arrangement  have  such  effect.28 

(dd)  Delay  in  Demand  of  Payment. — The  mere  failure  of  a  creditor  to  demand 
payments  from  a  retiring  partner  for  a  period  of  time  less  than  that  presented 
by  the  statute  of  limitations  will  not  necessarily  establish  such  an  agreement 
as  will  be  necessary  to  discharge  the  retiring  partner,3  though  it  has  been  held 
that  a  creditor  who  assents  to  a  transfer  of  his  debts  from  an  old  firm  to  a 
new  firm,  and  goes  on  dealing  with  the  latter  for  many  years,  making  no 
demand  for  payment  against  the  old  firm,  may  not  unfairly  be  inferred  to 
have  discharged  the  old  firm.4 

{ft)  Demand  or  Receipt  of  Payment  from  Nevi  Firm.  —  An  agreement  to  release  a 
retiring  partner  is  not  necessarily  established  by  a  demand  of  payment  or  by 
receiving  a  payment  on  the  debt  from  the  new  firm,5  though  these  facts  are 
proper  evidence  as  relevant  to  the  question  whether  such  agreement  in  fact 
existed.6 

{ff)  Accepting  Note  of  Individual  or  New  Firm.  — Where  a  creditor  of  a  firm  accepts, 
for  the  amount  of  his  claim,  the  individual  note  of  one  of  several  partners,  or 
of  a  new  firm  formed  on  the  retirement  of  one  or  more  members  of  the  origi- 
nal debtor  firm,  and  thereupon  surrenders  his  original  evidence  of  debt,  such 
transaction  will  discharge  the  other  partners,  if  it  was  intended  to  have  that 
effect;  otherwise  they  will  remain  liable.  This  question  has  been  fully  con- 
sidered in  another  part  of  this  work.7 

(gg)  Effect  of  Suretyship  by  Creditor  on  Copartner's  Covenant.  —  Where   two  persons 

dissolve  partnership  and  one  partner  takes  his  copartner's  covenant  to  pay  all 
the  firm  debts,  a  firm  creditor  being  surety  thereon,  this  will  operate  as  a 
release  to  the  partner  taking  it  from  such  creditor's  debt,  and  he  can  maintain 
no  action  on  an  averment  of  failure  to  pay  it.s 

(All)  Proof  of  Claim  Against  Estate  of  Partner  Assuming  Indebtedness.  —  In  some  juris- 
dictions it  is  provided  by  statute  that  in  case  of  an  agreement  by  one  partner 
upon  dissolution  to  pay  outstanding  firm  debts,  if  such  partner  becomes 
insolvent,  the  creditors  may,  if  they  so  elect,  prove  such  debts  against  his 
estate,  and  the  allowance  of  such  claims  shall  discharge  the  partner  originally 
liable.  Under  such  a  statute  it  has  been  held  that  where  a  creditor  had  thus 
elected  and  proved  his  claim  against  partners  who  had  assumed  the  firm  debts, 
this  operated  as  a  discharge  of  one  originally  liable,  although  such  creditor 
was  ignorant  at  the  time  of  election  of  any  such  agreement  by  the  partners 
against  whom  he  had  proved,  and  though  upon  knowledge  of  the  fact  such 
proofs  were  expunged  by  him  from  the  insolvency  proceedings.9 

ec.  Agreements  Between  Partners  Independent  of  Creditor's  Assent  —  (aa)  In  General. 
—  Upon  changes  in  the  firm  or  upon  its  dissolution,  the  partners  may  make  an 
agreement  as  to  the  assumption  of  the  firm  obligations  which  will  as  among 
themselves  operate  as  a  discharge  of  the  liability  of  a  retiring  partner;  10  and 

1.  Silence  of  Creditor.  —  Heath  v.  Percival,  I  6.  Hall  v.  Jones,  56  Ala.  493;  Rice  v.  Tobias, 
P.  Wms.  682;  Wadhams  v.  Page,  1  Wash.  420.      89  Ala.  214. 

2.  Arrangement  Not  Sufficient  Evidence  of  Dis-         7.  See  the  title  Payment,  post. 

charge.  —  Chase  v.  Vaughan,  30  Me.  412.    See  8.  McNeal  1:  Blackburn,  7  Dana  (Ky.)  170. 

also  Motley  z*.  Wickoff,  113  Mich.  231.  9.  Discharge  by  Proof  of  Claim  Against  Estate 

3.  Delay  in  Demand  of  Payment. — -Hall  v.  of  Insolvent  Partner  Assuming  Debts.  —  Powers 
Jones,  56  Ala.  493;  Wadhams  v.  Page,  6  Wash.  v.  Mann,  156  Mass.  375. 

103.  10.  Agreements  Between    Partners  Without 

4.  Ex  p.  Kendall,  17  Ves.  Jr.  522;  Hart  v.  Creditors' Assent. —  Topliff  v.  Vail,  Harr.  (Mich.) 
Alexander,  2  M.  &  W.  484;  Brown  v.  Gordon,  340;  Smiih  v.  Shelden,  35  Mich.  42.  24  Am. 
16  Beav.  302;  Wilson  v.  Lloyd,  L.  R.  16  Eq.  Rep.  529;  Scull  v.  Alter,  16  N.  J.  L.  147,  Bled- 
60.  soe  v.  Nixon,  68  N.  Car.  521;  Rawson  v.  Tay- 

5.  Demand  or  Receipt  of  Payment  from  New  lor,  30  Ohio  St.  389,  27  Am.  Rep.  464;  Fay  v. 
Firm. —  Hall  v.  Jones,  56  Ala.  493;  Hayward  Finlev,  14  Phila.  (Pa.)  206,  37  Leg.  Inc.  (Pa.) 
v.  Burke,  151  111.  121,  reversing  46  111.  App.  222;  Brazee  v.  Woods,  35  Tex.  302;  Sanders 
265;  Campbell  v.  Floyd,  153  Pa.  St.  84.  v.  Bush,  (Tex.  Civ.  App.  1897)  39  S.W.  Rep.  203. 
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an  agreement  by  one  partner  to  release  another  is  equivalent  to  a  promise  by 
such  partner  to  pay  the  debts  of  the  firm.1 

Limiting  Amount  of  Indebtedness  Assumed.  —  A  partner  taking  an  assignment  of 
the  partnership  assets  in  consideration  of  a  covenant  to  pay  the  indebtedness 
of  the  firm  amounting  to  a  certain  sum  is  not  bound  beyond  that  sum  on 
such  covenant.  The  partners  are  each  liable  for  a  proportionate  share  of  the 
additional  indebtedness.3 

(bb)  Effect  as  Extinguishment  of  Indebtedness  to  Firm.  —  Where  two  members  of  which 

a  firm  is  composed  settle  their  partnership  affairs  and  dissolve  the  firm,  and 
one  of  them  takes  an  assignment  of  the  other's  interest  in  the  partnership 
property,  paying  therefor  a  sum  agreed  upon  by  them,  and  assumes  payment 
of  the  partnership  debts,  the  effect  of  the  arrangement  is  to  extinguish  the 
assignor's  indebtedness  to  the  firm.3 

(cc)  Effect  as  Creating  Relation  of  Principal  and  Surety.   The  assumption  of  the  firm 

debts  by  one  partner  on  dissolution  of  the  firm  creates  the  relation  of  princi- 
pal and  surety  between  him  and  his  copartner,  and  the  copartner  has  all  the 
rights  of  a  surety.4 

(dd)  indemnity  Bond  for  Payment  of  Debts.  —  It  has  been  held  that  where  a  retiring 
member  of  a  firm  takes  from  the  continuing  partner  a  bond  with  surety  con- 
ditioned for  the  payment  of  all  the  debts  of  the  late  firm,  such  retiring  part- 
ner, without  having  first  paid  any  of  such  debts  or  being  otherwise  specifically 
damnified,  is  entitled  to  recover  on  such  bond  against  the  obligors  therein  to 
the  amount  of  such  debts  remaining  unpaid.5 

dd.  Implied  Undertakings  —  To  Save  Retiring  Partner  Harmless.  —  Where  one  mem- 
ber retires  from  the  firm  with  the  consent  of  the  remaining  partners,  leaving 
a  sufficiency  of  assets  to  pay  the  debts,  the  law  implies  an  undertaking  to 
save  the  retiring  partner  harmless.6 

Necessity  for  Showing  Insufficiency  of  Firm  Assets  to  Pay  Debts.  —  Where  a  retiring 
partner  transfers  his  interest  in  the  partnership  effects  to  an  incoming  partner, 
the  new  firm  holds  the  partnership  property  charged  with  a  trust  for  the  pay- 

1.  Agreement  to  Release  Equivalent  to  Promise  Minnesota. —  Leithauser  v.  Baumeister,  47 
to  Pay  Firm  Debts.  —  Griffith  v.  Buck,  13  Md.  Minn.  151,  28  Am.  St.  Rep.  336;  Porter  v. 
102;  Dorsey  v.  Dashiell,  1  Md.  198.  Baxter,  71  Minn.  195. 

2.  Assumption  of  Debts  to  Stated  Amount. —  Missouri.  —  Ridgley  v.  Robertson,  67  Mo. 
Miles  v.  Everson,  123  Pa.  St.  292.  App.  45. 

3.  Extinguishment  of  Partner's  Indebtedness  to  Nevada.  —  Barber  v.  Gillson,  18  Nev.  89. 
Firm.  —  Farnsworih  v.  Whitney,  74  Me.  370.  New  Jersey.  —  Scull  v.  Alter,  16  N.J.  L,  147. 
See  aho  Beckley  v.  Munson,  22  Conn.  299;  New  York.  — Matter  of  Dawson,  59  Hun 
Conivell  v.  Sandidge.  5  Dana  (Ky.)  212.  (N.  Y.)  239;  Wilde  v.  Jenkins,  4  Paige  (N.  Y.) 

Presumption  that  Retiring  Partner's  Account  481;  Sizer  v.  Ray,  87  N.  Y.  220;  Palmer  v. 

Was  Adjusted  in  Ascertaining  His  Interest. —  Purdy,  83  N.  Y.  144;  Morss  v.  Gleason,  64  N. 

Houk  v.  Walker,  131  Ind.  231.  Y.  204;  Savage  v.  Putnam,  32  N.  Y.  501;  Mc- 

4.  Relation  of  Principal  and  Surety  Created  by  Laughlin  v.  Bieber,  (Supm.  Ct.  Tr.  T.)  56  N. 
Assumption  of  Debts  —  England.  —  Rouse  v.  Y.  Supp.  490;  Reed  v.  Ashe,  18  N.  Y.  App. 
Bradford    Banking   Co.,  (1894)   A.    C.    586;  Div.  501. 

Oakeley  v.  Pasheller,  4  Cl.  &  F.  212;  Liqui-  Ohio.  —  Rawson  v.  Taylor,  30  Ohio  St.  389, 

dators  v.  Liquidators,  L.  R.  7  H.  L.  348.  27  Am.  Rep.  464. 

Alabama.  —  Brannum  v.  Wertheimer-S wartz  Oregon.  —  Miller  v.  Bailey,  19  Oregon  539. 

Shoe  Co..  117  Ala.  601.  Pennsylvania.  —  Shamburg  v.   Abbott,  112 

Colorado.  —  Tootle  v.  Cook,  4  Colo.  App.  111.  Pa.  St.  6;  Reed  v.  Orton,  18  W.  N.  C.  (Pa.) 

Delaware. — Sydain   v.    Cannon,    I   Houst.  496. 

(Del.)  431.  Texas.  —  Pope  v.  Hays,  ig  Tex.  375;  Lewis 

Georgia.  —  Gainesville  First  Nat.  Bank  v.  v.  Davidson,  39  Tex.  660;  Hall  v.  Johnston,  6 

Cody,  93  Ga.  127.    See  Stone  v.  Chamberlin,  Tex.  Civ.  App.  no;  Sanders  v.  Bush,  (Tex. 

20  Ga.  259.  Civ.  App.  1897)  39  S.  W.  Rep.  203. 

Illinois.  —  Chandler  z/.  Higgins,  109  111.  602;  Vermont.  —  Austin  v.  Cummings,  10  Vt.  26. 

Conwell  v.  McCowan,  81  111.  285;  Wiley  v.  As  to  the  Rights  of  Sureties  generally,  see  the 

Temple,  85  111.  App.  69.  title  Suretyship. 

Kentucky.  —  Peyton  v.  Lewis,  12  B.  Mon.  5.  Recovery  on  Indemnity  Bond  Without  First 

(Ky.)  357.  Paying  Debts.  —  Wilson  v.  Stilwell,  9  Ohio  St. 

Michigan.  —  Laylin  v.  Knox,  41  Mich.  40;  467,  75  Am.  Dec.  477.    See  generally  the  title 

Smith  v.  Shelden,  35  Mich.  42,  24  Am.  Rep.  Indemnity  Contracts,  vol.  16,  p.  178. 

529.  6.  Peyton  v.  Lewis,  12  B.  Mon.  (Ky.)  357. 
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meat  of  the  old  firm's  debts,  and  the  old  partners  cannot  enforce  contribution 
from  the  retiring  partner  for  the  payment  of  such  debts,  without  showing 
that  the  partnership  assets  have  been  applied  to  and  were  insufficient  to  pay 
them,  since  so  far  as  those  assets  are  sufficient  to  pay  the  debts  the  retiring 
partner,  as  between  himself  and  his  old  partners,  is  a  mere  surety.1 

(d)  Bankruptcy.  — ■  The  effect  of  the  discharge  of  a  partner  in  bankruptcy  has 
been  fully  treated  elsewhere  in  this  work.a 

(e)  Merger  by  Judgment. — ■  Where  a  debt  is  reduced  to  judgment,  it  is  merged 
in  the  higher  security,  and  can  no  longer  be  made  the  subject  of  a  separate 
suit.  Accordingly,  if  a  partnership  creditor  obtains  judgment  upon  his  claim, 
it  is  usually  held  that  he  loses  his  remedy  against  the  other  partners,  even  if 
they  were  not  known  to  him,  though  this  rule  has  been  changed  by  statute  in 
some  states.3 

(f)  Statute  of  Limitations.  —  The  liability  of  a  partner  to  suit  uoon  a  firm  obli- 
gation may,  of  course,  as  in  case  of  liabilities  generally,  be  barred  by  the 
operation  of  the  statute  of  limitations.4 

8.  Application  of  Assets  to  Liabilities  —  a.  Application  by  Partners — • 
(i)  In  General. — Since  partners  own  the  firm  property  just  as  individuals 
own  their  individual  property,  they  may  by  common  agreement  make  any  dis- 
position thereof  that  an  individual  could  make  of  his  property,5  even  though 
the  firm  may  owe  debts,6  provided,  of  course,  the  transaction  is  not  impeach- 
able as  a  transfer  made  in  fraud  of  creditors.7 


1.  Contribution  Dependent  on  Insufficiency  of 
Firm  Assets. —  Morss  7/.  Gleason,  64  N.  Y.  204. 
And  see  Menagh  v.  Whitweli,  52  N.  Y.  146. 
11  Am.  Rep.  683;  Marquand  v.  New  York  Mfg. 
Co.,  17  Johns.  (N.  Y.)  525. 

2.  See  the  title  Insolvency  and  Bankruptcy, 
vol.  16,  p.  779. 

3.  Merger  by  Judgment.  —  Scarf  v.  Jardine,  7 
App.  Cas.  345;  Kendall  v.  Hamilton,  4  App. 
Cas.  504;  King  v.  Hoare,  13  M.  &  YV.  494; 
Hammond  v.  Schofield,  (1891)  I  Q.  B.  453; 
Lingenfelser  v.  Simon,  49  Ind.  82;  Scott  v. 
Colmesnil,  7  J.  J.  Marsh.  (Ky.)  418;  Nichols  v. 
Burion,  5  Bush  (Ky.)  320;  Averill  v.  Loucks, 
6  Barb.  (N.  Y  )  19;  Bagley  v.  Osborn.  2  Wend. 
(N.  Y.)  527;  Olmstead  v.  Webster,  8  N.  Y.  413; 
Smith  v.  Black,  9  S.  &  R.  (Pa.)  142,  11  Am. 
Dec.  686;  Sale  v.  Dishman,  3  Leigh  (Va.)  548. 
See  generally  th;;  title  Res  JUDICATA.  See  also 
the  title  MERGER,  vol.  20,  p.  599. 

Agreement  Preventing  Merger.  —  Hawks  v. 
Hinchcliff,  17  Barb.  (N.  Y.)  492 

Rule  as  to  Merger  Not  Applicable  to  Care  of  De- 
ceased Partner. —  In  re  Hodgson,  31  Ch.  D.  177; 
Storer  v.  Hinkley,  Kirby  (Conn.)  147. 

No  Merger  by  Proof  in  Bankruptcy  Against  One 
Partner.  —  Keay  v.  Fen  wick,  1  C.  P.  D.  745; 
Whitweli  v.  Perrin,  4  C.  B.  N.  S.  412,  93  E.  C. 
L.  412. 

4.  See  1  he  title  Limitation  of  Actions,  vol. 
19,  p.  130. 

Payment  After  Firm  Obligation  Barred  by  Stat- 
ute Purely  Voluntary.  —  Grimes  v.  Osterhoudt, 
(Supm.  Ct.  Gen.  T.)  18  N  Y.  St.  Rep.  422. 

5.  Power  of  Disposal  in  General —  California. 
—  Haskin  v.  James,  96  Cal.  258;  Siokes  v. 
Stevens,  40  Cal.  391,  Conroy  v.  Woods,  13 
Cal.  626,  73  Am.  Dec.  605. 

Colorado. —  Rous  v.  Wallace,  10  Colo.  App.  93. 

Connecticut.  —  Allen  v.  Center  Valley  Co.,  21 
Conn.  130,  54  Am.  Dec.  333. 

Georgia.  —  Veal  v.  Keely  Co.,  86  Ga.  130. 

Illinois.  —  Hargadine-McKittrick  Dry  Goods 
Co.  v.  Belt,  74  111.  App.  581;  Miller  v.  Robin- 


son Bank,  34  111.  App.  460;  Singer  v.  Car- 
penter, 26  111.  App.  28. 

Indiana.  —  M'Donald  v.  Beach,  2  Blackf. 
(Ind.)  55;  Fisher  v.  Syfers,  109  Ind.  514;  Elliott 
v.  Pontius,  136  Ind.  641. 

Iowa.  —  Poole  v.  Seney,  66  Iowa  502;  Hawk 
Eye  Woolen  Mills  v.  Conklin,  26  Iowa  422. 

Massachusetts.  —  G  uild  v.  Leonard,  18  Pick. 
(Mass.)  511;  Kimball  v.  Thompson,  13  Met. 
(Mass.)  283;  Pussell  v.  Swan,  16  Mass.  314. 
Michigan.  —  Burrows  v.  Leech,  116  Mich.  32. 
Minnesota.  —  Hardin  z.  Jamison,  60  Minn. 
348. 

Missouri.  —  Reyburn  v.  Mitchell.  106  Mo. 
365,  27  Am.  St.  Rep.  350;  Sexton  v.  Anderson, 
95  Mo.  381. 

Nebtaska.  —  Campbell  v.  Farmers,  etc., 
Bank,  49  Neb.  143;  Till  v.  Roy,  3  Neb.  261. 
yEtna  Ins.  Co.  v.  Wilcox  Bank,  48  Neb.  544; 
Miller  v.  Gunderson,  48  Neb.  715;  Steele  v. 
Kearney  Nat.  Bank,  47  Neb.  724. 

New  Jersey.  —  Fitzgerald  v.  Christl,  20  N.  J. 
Eq.  90. 

New  York.  —  Baily  :\  Hornlhal,  89  Hun  (N. 
Y.)  514.  Turner  v.  Jaycox.  40  Barb.  (N.  Y.) 
164;  Greenwood  :•.  Broadbead,  8  Barb.  (N. 
Y.)  593;  Smith  v.  Howard,  (Buffalo  Super.  Ct. 
Gen.  T.)  20  How.  Pr.  (N.  Y.)  ill;  Robb  v. 
Stevens,  Clarke  (N.  Y.)  191;  Citizens'  Bank  v. 
Williams,  128  N.  Y.  77,  26  Am.  St.  Rep.  454. 

Ohio.  —  Sigler  v.  Knox  County  Bank,  8  Ohio 
St.  511;  Gwin  v.  Selby,  5  Ohio  St.  96. 

Rhode  Island.  —  Waterman  v.  Hunt.  2  R.  I. 
298. 

Texas.  —  Hart  v.  Blum,  76  Tex.  113;  Hurl- 
but  v.  Bush,  (Tex.  Civ.  App.  1897)  39  S.  W. 
Rep.  183;  Willis  v.  Murphy,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  362. 

Utah.  —  Douglas  v.  Alder,  13  Utah  303. 
West  Virginia.  —  Darby  v.  Gilligan,  33  W. 
Va.  246. 

6.  Field  v.  Chapman,  (Supm.  Ct.  Gen.  T.) 
15  Abb.  Pr.  (N.  Y.)  434. 

7.  Conveyance  in  Fraud  of  Creditors  —  United 
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(2)  A pplication  of  Pirm  Property  to  Other  than  Firm  Debts  —  (a)  In  General 

 In  payment  of  Debt  of  Individual  Member.  —  All  the  partners  may,  if  the  firm  is 

solvent,  by  their  joint  act,  dispose  of  partnership  property  in  liquidation  and 
payment  of  a  debt  owing  by  an  individual  member  of  the  firm,1  or  may  mort- 
gage such  property  to  secure  individual  in  preference  to  firm  creditors.2  And 
one  partner  may  assign  his  interest  in  the  partnership  property  to  his  individual 
creditors  or  otherwise  apply  it  to  his  individual  debts  to  the  exclusion  of  the 
creditors  of  the  firm.3 

Joint  Debts  of  Partners  Outside  Firm  Business.  —  So  partners  may  apply  firm  prop- 
erty to  a  debt  for  which  the  partners  are  jointly  liable  outside  of  the  business 
of  the  firm.4 


States.  —  Huiskamp  v.  Moline  Wagon  Co  ,  121 
U.  S.  310. 

Alabama.  —  Muskegon  Valley  Furniture  Co. 
v.  Phillips,  113  Ala.  314. 

Arkansas.  —  Johnson  v.  Rothschilds,  63  Ark. 
51S. 

California.  •-  Adams  r/.  Woods,  8  Cal.  152, 
68  Am.  Dec.  313. 

Georgia.  —  Ellison  v.  Lucas,  87  Ga.  223,  27 
Am.  St.  Rep.  242. 

Indiana.  —  Purple  v.  Farrington,  119  Ind. 
164;  M'Donald  v.  Reach,  2  Blackf.  (Ind.)  55. 

Iowa.  —  Kelley  v.  Flory,  84  Iowa  671. 

Missouri.  —  Matter  of  Edwards,  47  Mo.  App. 
307- 

Nebraska.  —  Bonwit  v.  Heyman,  43  Neb.  537. 

New  Jersey.  —  Arnold  v.  Hagerman.  45  N. 
J.  Eq.  186,  14  Am.  St.  Rep.  712;  National  Bank 
v.  Sprague,  21  N.  J.  Eq.  530. 

New  York.  —  Hamill  v.  Willett,  6  Bosw.  (N. 
Y.)  533;  Schiele  v.  Healy,  (C.  PI.  Gen.  T.)  61 
How.  Pr  (N.  Y.)  73;  Heye  v.  Bolles,  (C.  PI. 
Gen.  T.)  33  How.  Pr.  (N.  Y.)  266;  Clark  v. 
MacDo,nald,  62  Hun  (N.  Y.)  149;  Lester  v.  Pol- 
lock. 3  Robt.  (N.  Y.)  691 ;  Menagh  v.  Whit  well, 
52  N.  Y.  146,  11  Am..  Rep.  683;  Piatt  v. 
Hunter,  11  N.  Y.  Wkly.  Dig.  300. 

North  Carolina.  —  Southern  Commission  Co. 
v.  Porter,  122  N.  Car.  692. 

Ohio. — Gates  v.  Tippecanoe  Stone  Co.,  57 
Ohio  St.  60,  63  Am.  St.  Rep.  705;  Miller  v. 
Estill.  5  Ohio  St.  508,  67  Am.  Dec.  305;  Cin- 
cinnati Fourth  Nat.  Bank  v.  Flach,  2  Ohio 
Dec.  443.  1  Ohio  N.  P.  219. 

Texas.  —  Wiggins  v.  Blackshear,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  918. 

Virginia.  —  Robinson  v.  Allen,  85  Va.  721. 

And  see  generally  the  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  p.  210. 

1.  Application  in  Payment  of  Individual  Debt  — 
United  States.  — Case  <<.  Beauregard,  99  U.  S. 
119;  In  re  Kahley,  2  Biss.  (U.  S.)  383,  14  Fed. 
Cas  No.  7,593. 

Alabama.  —  Teague  f.  Lindsey,  106  Ala. 
266. 

Georgia.  —  See  Ellison  v.  Lucas,  87  Ga.  223, 
27  Am.  St.  Rep.  242. 

Illinois.  —  Reeves  v.  Ayers,  38  111.  418; 
Wallace  v.  Steagall,  52  111.  App.  471. 

Indiana.  —  Studebaker  Bros.  Mfg.  Co.  v. 
Bird,  119  Ind.  427;  Fisher  v.  Syfers,  109  Ind. 
514;  Jewett  v.  Meech,  101  Ind.  289;  State  v. 
Day,  3  Ind.  App  155;  Bates  v.  Halliday,  3  Ind. 
159;  Elliott  v.  Pontius,  136  Ind.  641. 

Iowa.  —  Stewart's  Assignment,  62  Iowa  614 ; 
Hawk  Eye  Woolen  Mills  v.  Conklin,  26  Iowa 
422;  George  v.  Wamsley,  64  Iowa  175;  Syl- 
vester  v.  Henrich,  93  Iowa  489;   Smith  v. 


Smith,  87  Iowa  93,  43  Am.  St.  Rep.  359;  Cook 
v.  Gilchrist,  82  Iowa  277;  Newell  v.  Martin,  81 
Iowa  238. 

Nebraska.  —  Wilson  v.  Gamble,  50  Neb.  426. 
New  Hampshire.  —  Russell  v.  Convers,  7  N. 
H.  343- 

New  Jersey.  —  Linford  v.  Linford,  28  N.J. 
L,  113. 

New  York.  —  Bernheimer  v.  Rindskopf,  116 
N.  Y.  428,  15  Am.  St.  Rep.  414. 

Ohio.  —  Sigler  v.  Knox  County  Bank,  8  Ohio 
St.  511. 

Pennsylvania.  —  Snodgrass's  Appeal,  13  Pa. 
St.  471;  Larzelere  v.  Tiel,  39  W.  N.  C.  (Pa,) 
320. 

Tennessee.  —  Furman  v.  Fisher,  4  Coldw. 
(Tenn.)  626,  94  Am.  Dec.  210. 

Texas.  —  Batchelor  v.  Sanger,  15  Tex.  Civ. 
App.  no;  Mensing  v.  Atchison,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  509. 

Vermont.  —  Willard  v.  Collamer,  34  Vt.  594: 
Miller  v.  Dow,  17  Vt.  235. 

Wisconsin.  —  Haben  v.  Harshaw,  49  Wis. 
379;  Harris  v.  Meyer,  84  Wis.  145. 

And  see  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  239. 

Where  a  firm's  business  is  managed  by  one 
partner  who  the  creditor  knows  is  advertised 
as  its  sole  proprietor,  the  assets  of  the  firm 
may  be  applied  by  such  visible  partner  in  pay- 
ment of  his  individual  debts  in  preferenc  to 
firm  creditors.  Motley  v.  Frank,  87  Va.  432. 
And  see  Howe  v.  Kerr,  6q  Miss.  311. 

2.  Mortgage  to  Secure  Individual  Debts.  —  Rey- 
nolds v.  Johnson,  54  Atk.  449;  Veal  v.  Keely 
Co.,  86  Ga.  130;  Fisher  v.  Syfers,  109  Ind.  514; 
Old  Nat.  Bank  v.  Heckman,  148  Ind.  490; 
Simmons  Hardware  Co.  v.  Thomas,  147  Ind. 
313;  Mosely  v.  Garrett.  1  J.  J.  Marsh.  (Ky.) 
212;  Miller  v.  Gunderson,  48  Neb.  715;  Ander- 
son v.  Norton,  15  Lea  (Tenn.)  14,  54  Am.  Rep. 
400;  Carver  Gin,  etc..  Co.  v.  Bannon,  85  Tenn. 
712,  4  Am.  St.  Rep.  803;  Hage  v.  Campbell,  78 
Wis.  572,  23  Am.  St  Rep.  422. 

3.  Assignment  of  Share  to  Individual  Creditors. 

—  Wilson  v.  Bowden,  8  Rich.  L.  (S.  Car  )  g; 
Norris  v.  Vernon,  8  Rich.  L.  (S.  Car.)  13.  See 
also  the  title  Assignments  for  the  Benefit  of 
Creditors,  vol  3.  pp.  30,  41. 

Application  of  Proceeds  of  Share  to  Individual 
Debts.  —  Ladd  v.  Griswold,  9  111.  25,  46  Am. 
Dec.  443;  Hapgood  v.  Cornwell,  48  111.  64,  95 
Am.  Dec.  516. 

4.  Joint  Debts  of  Partners  Outside  Firm  Business. 

—  Hoare  v.  Oriental  Bank  Corp.,  2  App.  Cas. 
589:  Rouse  v.  Wallace,  10  Colo.  App.  93; 
Saunders  v.  Reilly,  105  N.  Y.  12,  59  Am.  Rep. 
472;  Citizens'  Nat.  Bank  v.  Wehrle,  9  Ohio 
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(b)  insolvency  of  Firm.  —  The  fact  that  the  firm  is  insolvent  or  that  application 
of  its  assets  to  individual  debts  will  render  it  insolvent  does  not,  it  has  been 
held,  deprive  the  partners  of  their  right  to  make  such  application.1  On  the 
other  hand,  there  are  numerous  authorities  which  hold  that  a  transfer  of  part- 
nership property  by  one  partner  with  consent  of  the  other  partners,  or  by  all 
the  partners,  to  pay  individual  debts  is  fraudulent  and  void  as  to  firm  creditors 
unless  the  firm  is  solvent  at  the  time  and  has  sufficient  property  remaining  to 
pav  the  partnership  debts.2  Only  existing  creditors,  however,  have  the  right 
to  complain.3 

(3)  Sale  of  Firm  Property.  —  Even  if  insolvent,  the  firm  may  sell  any  of 
its  property  and  convey  a  good  title  to  the  purchaser  free  from  the  claim  of 
firm  creditors.4 

(4)  Conversion  of  Firm  Property  into  Individual  Property  —  (a)  General  Rule. 
—  The  partners  may,  by  mutual  agreement,  convert  the  partnership  property 
into  individual  property,  and  thereby  defeat  the  priority  of  firm  creditors,5 

disapproving  Hanover  Nat.  Bank  v.  Klein,  64 
Miss.  141,  60  Am.  Rep.  47];  Erb  v.  West, 
(Miss.  1896)  19  So.  Rep.  829. 

New  Hampshire. —  Ferson  v.  Monroe,  21  N. 
H.  462. 

New  Jersey.  —  Bannister  v.  Miller,  54  N.  J. 
Eq.  i2r.  Compare  Stillman  v.  Stillman,  21  N. 
J.  Eq.  126. 

New  York.  —  Bulger  v.  Rosa,  119  N.  Y.  459. 
Compare  Nordlinger  z.  Anderson,  123  N.  Y. 
544;  Bernheimer  v.  Rindskopf,  116  N.  Y.  428, 
15  Am.  St.  Rep.  414. 

See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  239,  note  5. 

3.  Only  Existing  Creditors  May  Complain.  — 
Caldwell  v.  Scott,  54  N.  H.  414;  Lovejoy  v 
Bowers,  11  N.  H.  404;  French  v.  Lovejoy,  12 
N.  H.  458;  Ferson  v.  Monroe,  21  N.  H.  462; 
Kidder  v.  Page,  48  N.  H.  380;  Haben  v.  Har- 
shaw,  49  Wis.  379.  See  also  Russell  v.  Con- 
vers,  7  N.  H.  343;  Farwell  v.  Metcalf,  63  N. 
H.  276. 

4.  Insolvent  Firm  May  Convey  Good  Title  to 
Purchaser.  —  Saunders  v.  Reilly,  105  N.  Y.  12, 
59  Am.  Rep.  472,  Gwin  v.  Selby,  5  Ohio  St.  96. 

5.  Conversion  into  Individual  Property  —  Eng- 
land. —  West  v.  Skip,  1  Yes.  239,  19  Eng.  Rul. 
Cas.  618;  Ex  p.  Ruffin,  6  Ves.  Jr.  119;  Bolton 
v.  Puller,  1  B.  &  P.  539;  In  re  Kemptner,  L. 
R.  S  Eq.  286. 

United  States.  —  Case  v.  Beauregard,  99  U. 
S.  119. 

Alabama.  —  Levy  v.  Williams,  79  Ala.  171; 
Offutt  v.  Scott,  47  Ala.  104;  Mayer  v.  Clark, 
40  Ala.  259. 

California.  —  Conroy  v.  Woods,  13  Cal.  626, 
73  Am.  Dec.  605. 

Connecticut.  —  Allen  v.  Center  Valley  Co.,  21 
Conn.  136,  54  Am.  Dec.  333. 

Florida.  —  Schleicher  v.  Walker,  2S  Fla.  680. 
Georgia.  —  Upson  v.  Arnold,  19  Ga.  190,  63 
Am.  Dec.  302. 

Illinois.  —  Singer  v.  Carpenter,  125  111.  117. 
Indiana.  —  Dunham  v.  Hanna,  18  Ind.  270. 
Iowa.  —  Maquoketa  v.  Willey,  35  Iowa  323; 
Kelley  v.  Flory,  S4  Iowa  671. 

Kansas.  —  Woodmansie  v.  Holcomb,  34 
Kan.  35. 

Kentucky. —  Wilson  v.  Soper,  1  B.  Mon. 
(Ky.)  411,  56  Am.  Dec.  573;  Jones  v.  Lusk,  2 
Met.  (Ky.)  361. 

Maryland.  —  Coakley  v.  Weil,  47  Md.  277; 
Flack  v.  Charron,  29  Md.  311;  Griffith  v.  Buck, 
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Cir.  Dec.  330;  Marks  v.  Hill,  15  Gratt.  (Va.) 
400;  Vietor  v.  Glovet,  17  Wash.  37.  And  see 
Citizens'  Bank  v.  Williams,  128  N.  Y.  77,  26 
Am.  St.  Rep.  454,  reversing  (Supm.  Ct.  Gen. 
T.)  12  N.  Y.  Supp.  678. 

1.  Insolvency  of  Firm  Held  to  Be  Immaterial  — 
Georgia.  —  Ellison  v.  Lucas,  87  Ga.  223,  27 
Am  St.  Rep.  242. 

Illinois.  —  Singer  v.  Carpenter,  125  III.  117; 
Hargadine-McKittrick  Dry  Goods  Co.  v.  Belt. 
74  111.  App.  581;  Wallace  v.  Steagall,  52  111. 
App.  471. 

Indiana. — Studebaker  Bros.  Mfg.  Co.  v. 
Bird,  119  Ind.  427;  Fishers.  Syfers,  109  Ind. 
514;  State  v.  Day.  3  Ind.  App.  155. 

Iowa.  —  lohnston  v.  Robuck,  104  Iowa  523; 
Farwell  v.  Stick,  96  Iowa  87;  Sylvester  v. 
Henrich,  93  Iowa  489;  Smith  v.  Smith,  87 
Iowa  93.  43  Am.  St.  Rep.  359. 

Kansas.  —  Myers  v.  Tyson  2  Kan.  App.  464. 

Missouri.  —  In  re  Edwards,  122  Mo.  426 
[overruling  Phelps  v.  McNeely,  66  Mo.  555], 
27  Am.  Rep.  378;  Seger  v.  Thomas,  107  Mo. 
637.  See  also  McDonald  v.  Cash,  45  Mo. 
App.  66. 

New  Jersey.  —  Stillman  v.  Stillman,  21  N.  J. 
Eq  126. 

Ohio.  —  Wilcox  v.  Kellogg,  11  Ohio  394; 
Sigler  v.  Knox  County  Bank,  S  Ohio  St.  511. 

Tennessee.  —  Anderson  v.  Norton,  15  Lea 
(Tenn.)  14,  54  Am.  Rep.  400. 

Texas.  —  Batchelor  v.  Sanger,  15  Tex.  Civ. 
App.  110;  Mensing  v.  Atchison,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  509;  Wiggins  v. 
Blackshear,  86  Tex.  670. 

Washington.  —  Vietor  v.  Glover,  17  Wash.  37. 

See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  239,  note  4. 

2.  Fraudulent  and  Void  as  to  Firm  Creditors 
unless  Firm  Solvent  —  United  States.  —  Collins 
v.  Hood,  4  McLean  (U.  S.)  186. 

Alabama.  —  Teague  v.  Lindsey,  106  Ala.  266. 

Arkansas.  —  Bartlett  v.  Meyer-Schmidt  Gro- 
cer Co.,  65  Ark.  290;  Hill  v.  Draper,  58  Ark. 
625,  24  S.  W.  Rep.  1075. 

Connecticut.  —  Yale  v.  Yale,  13  Conn.  185,  33 
Am.  Dec.  393. 

Kentucky.  —  Jones  v.  Lusk,  2  Met.  (Ky.)  361. 

Maryland.  —  Franklin  Sugir  Refining  Co. 
v.  Henderson,  86  Md.  452,  63  Am.  St.  Rep.  524. 

Michigan.  —  Heineman  v.  Hart,  55  Mich.  64. 

Mississippi.  —  Jackson  Bank  v.  Durfey,  72 
Miss.  971,  48  Am.  St.  Rep.  596  [criticising  and 
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as,  for  instance,  by  the  sale  of  one  partner's  interest  to  his  copartner.1  So  it 
has  been  held  that  partners  may  divide  the  firm  property  between  them  and 
thus  make  it  separate  property,2  or  may  agree  that  any  member  may  withdraw 
any  part  of  the  common  stock,  and  such  part  will  then  become  his  own.3 

Exchange  of  Firm  Property  for  Corporate  Stock.  —  A  transfer  by  a  partnership  of  the 
partnership  property  to  a  corporation,  in  payment  for  which  the  partners  take 
the  stock  of  the  corporation  in  their  individual  names,  is  not  per  se  fraudulent 
as  to  the  creditors  of  the  partnership.4 

(b)  Effect  of  Firm's  Insolvency  —  View  that  Solvency  Is  Immaterial.  —  It  has  been  held 
that  where  the  firm  property  is  thus  converted,  it  is  immaterial  whether  the 
firm  is  solvent  or  insolvent,  provided  the  partners  act  in  good  faith.3 

View  that  Conversion  Void  Where  Firm  Insolvent  or  in  Absence  of  Consideration.  ■ —  There 
are  cases  holding  that  such  a  conversion  is  void,  as  being  in  fraud  of  creditors, 
where  the  firm  was  at  the  time  insolvent  or  where  there  was  no  consideration.6 


13  Md.  102;  Sanderson  v.  Stockdale,  11  Md. 
563- 

Massachusetts.  —  Robb  v.  Mudge,  14  Gray 
(Mass.)  534. 

Mississippi.  —  Schmidlapp  v.  Currie,  55  Miss. 
597,  30  Am.  Rep.  530. 

Missouri.  —  Sexton  v.  Anderson,  95  Mo.  373; 
Norris  v.  Rumsey,  54  Mo.  App.  143. 

New  York.  —  Stanton  v.  Westover,  101  N. 
Y.  265;  Menagh  v.  Whitsvell,  52  N.  Y.  146,  n 
Am.  Rep.  6S3;  Dimon  v.  Hazard  32  N.  Y.  65; 
Ketchum  v.  Durkee,  I  Barb.  Ch.  (N.  Y.)  480, 
45  Am.  Dec.  412;  Sage  v.  Chollar,  21  Barb.  (N. 
Y.)  596;  Robb  v.  Stevens,  Clarke  (N.  Y.)  191; 
Smith  v.  Howard,  (Buffalo  Super.  Ct.  Gen.  T.) 
20  flow.  Pr.  (N.  Y.)  121;  Niagara  County  Nat. 
Bank  v.  Lord,  33  Hun  (N.  Y.)  557;  McCarthy 
v.  Fitts,  20  N.  Y.  Wkly.  Dig.  225. 

North  Carolina.  —  Holmes  v.  Hawes,  8  I  red. 
Eq.  (43  N.  Car  )  21. 

Ohio.  —  Mortley  v.  Flanagan,  38  Ohio  St. 
401;  McGregor  v.  Ellis,  2  Disney  (Ohio)  286. 

Pennsylvania.  —  Baker's  Appeal,  21  Pa.  St. 
76,  59  Am.  Dec.  752;  Walker  v.  Eyth,  25  Pa. 
St.  216;  York  County  Bank's  Appeal,  32  Pa.  St. 
446;  Lefevre's  Appeal,  69  Pa.  St.  126,  8  Am. 
Rep.  229. 

Rhode  Island.  —  Waterman  v.  Hunt,  2  R.  I. 

298. 

Tennessee.  —  Croone  v.  Bivens,  2  Head 
(Tenn.)  339. 

Texas.  —  White  v.  Parish,  20  Tex.  688,  73 
Am.  Dec.  204;  Sanchez  v.  Goldfrank.  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  204. 

Vermont.  —  Rice  v.  Barnard,  20  Vt.  479,  50 
Am.  Dec.  54. 

See  also  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  157. 

Firm  Creditors'  Preference  Not  Defeated  by  Ex- 
ecutory Agreement  for  Sale.  —  Kreis  v.  Gorton, 
23  Ohio  St.  468. 

1.  Sale  of  One  Partner's  Interest  to  Copartner  — 
United  States.  —  Shimer  v.  Huber,  19  Nat. 
Bankr.  Reg.  414,  21  Fed.  Cas.  No.  12,787; 
Russell  v.  McCord,  2  Flipp.  (U.  S.)  139,  21  Fed. 
Cas.  No.  12,157. 

Arkansas.  —  Hudgins  v.  Rix,  60  Ark.  18. 

Illinois.  —  Ladd  v.  Griswold,  9  111.  25,  46 
Am.  Dec.  443;  Hapgood  v.  Cornwell,  48  111. 
64,  95  Am.  Dec.  516;  Hanford  v.  Prouty,  133 
111.  339.  reversing  on  other  points  33  111.  App. 
517. 

Indiana.  —  Goudy  v.  Werbe,  117  Ind.  154; 
Sefton  v.  Hargett,  113  Ind.  592;  Bays  v.  Con- 


ner, 105  Ind.  415;  Warren  v.  Farmer,  100  Ind 

593- 

Massachusetts. — Guild  v.  Leonard,  18  Pick 
(Mass.)  511. 

Missouri.  —  Kelly  v.  Clancey,  16  Mo.  App 
550;  State  v.  Thomas,  7  Mo.  App.  205. 

New  Jersey.  —  Arnold  v.  Hagerman,  45  N.  J 
Eq.  186.  14  Am.  St.  Rep.  712. 

New  York.  —  Griffin  v.  Cranston,  10  Bosw 
(N.  Y.)  1;  Hamill  v.  Willett,  6  Bosw.  (N.  Y.) 
533- 

North  Carolina.  —  Rankin  v.  Jones,  2  Jones 
Eq.  (55  N.  Car.)  169. 

Ohio.  —  Wilcox  v.  Kellogg,  11  Ohio  394; 
Pfirman  v.  Koch,  1  Cine.  Super.  Ct.  460. 

Texas.  —  Willis  v.  Thompson,  85  Tex.  301; 
Rogers  v.  Nichols,  20  Tex.  724. 

Wisconsin.  —  David  v.  Birchard,  53  Wis. 
492. 

2.  Division  of  Firm  Property.  —  Goudy  v. 
Werbe,  117  Ind.  154;  Whitworth  v.  Benbow, 
56  Ind.  194;  Kelley  v.  Flory,  84  Iowa  671; 
Bingham  v.  Tuttle,  82  Hun  (N.  Y.)  51;  Konings- 
burg  v.  Launitz,  1  E.  D.  Smith  (N.  Y.)  215; 
Atkins  v.  Saxton,  77  N.  Y.  195;  Spencer  v. 
Jones,  92  Tex.  516,  71  Am.  St.  Rep.  870. 

3.  Withdrawal  of  Part  of  Common  Stock.  — 
Felter  v.  Maddock,  (C.  PI.  Gen.  T.)  11  Misc. 
(N.  Y.)  297;  Lefevre's  Appeal,  69  Pa.  St.  122, 
8  Am.  Rep.  229;  Ramsay  v.  Deas,  2  Desaus. 
(S.  Car.)  239.  See  also  Gassett  v.  Wilson,  3 
Fla.  235. 

4.  Exchange  for  Shares  of  Stock.  —  Singer  v. 
Carpenter,  125  111.  117;  Persse,  etc.,  Paper 
Works  v.  Willett,  (N.  Y.  Super.  Ct.  Gen.  T.) 
19  Abb.  Pr.  (N.  Y.)  416. 

5.  Solvency  Immaterial  Where  Act  in  Good 
Faith.  —  Allen  v.  Cenler  Valley  Co.,  21  Conn. 
130,  54  Am.  Dec.  333;  Upson  v.  Arnold,  19 
Ga.  igo,  63  Am.  Dec.  302;  Singer  v.  Carpenter, 
125  111.  117;  Goudy  v.  Wrrbe,  117  Ind.  154; 
Myers  v.  Tyson,  2  Kan.  App.  464;  Flack  v 
Charron,  29  Md.  311;  Howe  v.  Lawrence,  9 
Cush.  (Mass.)  553,  57  Am.  Rep.  68;  Stanton  v. 
Westover,  101  N.  Y.  265;  Sanchez  v.  Goldfrank, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  204. 

Right  of  Creditor  to  Vacate  Fraudulent  Dispo- 
sition.—  Sanderson  v.  Stockdale,  11  Md.  564. 

6.  Conversion  Void  Where  Firm  Insolvent,  or  in 
Absence  of  Consideration  —  England.  —  Ex  p. 
Mayou,  4  De  G.  J.  &  S.  664. 

United  States.  -  Earl  v.  Art  Library  Pub. 
Co.,  95  Fed.  Rep.  544,  /wr^Cook,  3  Biss.  (U.  S.) 
116,  6  Fed.  Cas.  No.  3,151. 
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Ability  to  Make  Claim  Out  of  Either  Partner  by  Legal  Process. —  Certainly,  if  either 
partner  remains  solvent  and  in  the  jurisdiction,  or  if  the  property  remains  in 
the  hands  of  the  transferee  for  some  time,  the  transaction  cannot  be  said  to 
hinder,  delay,  or  defraud  firm  creditors,  because  in  such  case  the  firm  creditor 
could  proceed  to  make  his  claim  out  of  either  partner  alone  by  legal  process.1 

(c)  Executory  or  Incomplete  Transfer.  —  The  courts  will,  however,  readily  lay 
hold  of  any  circumstance  in  the  transaction  to  bring  back  the  property  into  a 
just  course  of  administration  among  the  general  firm  creditors.  Accordingly, 
if  the  transfer  is  executory  or  incomplete,  the  conversion  may  be  defeated  by 
the  firm  creditors.2 

(5)  Application  of  Individual  Property  to  Payment  of  Firm  Debts  —  (a)  In 
General.  — A  partner  may  apply  his  individual  property  to  the  payment  of 
firm  debts.3 

(b)  Where  Separate  Assets  Insufficient  to   Pay  Separate   Creditors.  —  Such  application 

has.  however,  been  held  to  be  a  fraud  on  the  separate  creditors  where  not 
enough  separate  assets  to  pay  them  are  left.4 

b.  Application  by  Court  —  (1)  At  Law  —  (a)  Priority  of  Firm  creditors. — 
At  law,  a  film  creditor  may  gain  a  priority  over  other  firm  creditors  in  the 
firm  property  by  being  the  first  to  levy  an  attachment  or  execution  thereon,5 
and  he  may  gain  a  similar  priority  in  individual  assets  even  over  individual 
creditors  in  the  same  manner,  for,  as  has  been  seen,  each  partner  is  liable 
in  solido  for  the  firm  debts.6    If  the  separate  creditors  of  a  member  of  a  firm 


Alabama. — Smith  v.  Heineman,  118  Ala.  195, 
72  Am.  St.  Rep.  150. 

Maryland.  —  Franklin  Sugar  Refining  Co.  v. 
Henderson,  86  Md.  452,  63  Am.  St.  Rep.  524. 

Nebraska .  —  Roop  v.  Herron,  15  Neb.  73. 

New  Jersey.  —  Arnold  v.  Hagerman,  45  N. 
J.  Eq.  186,  14  Am.  St.  Rep.  712. 

New  York.  —  Ransom  v.  Van  Deventer,  41 
Barb.  (N.  Y.)  307;  Knauth  v.  Bassett,  34  Barb, 
(N  Y.)3i;  Burhans  v.  Kellv,  (Suprr,.  Ct.  Gen. 
T.)  2  N.  Y.  Supp.  175;  Brayton  v.  Sherman, 
45  N.  Y.  App.  Div.  58. 

North  Carolina.  —  Southern  Commission  Co. 
v.  Porter,  122  N.  Car.  692. 

Pennsylvania.  —  Black's  Appeal,  44  Pa.  St. 
503- 

Tennessee.  —  Bedford  V.  McDonald,  102 
Tenn.  358. 

Texas.  —  B.  C.  Evans  Co.  v.  Kingsbury, 
(Tex.  Civ.  App.  1894)  25  S  W.  Rep.  729. 

West  Virginia.  —  Darby  v.  Gilligan,  33  W. 
Va.  246;  Baer  v.  Wilkinson,  35  W.  Va.  422. 

Wisconsin.  —  David  v.  Birchard,  53  Wis.  492. 

The  case  of  Phelps  v.  McNeely.  66  Mo.  554, 
27  Am.  Rep.  378,  took  this  view,  but  it  has 
since  been  overruled  in  In  re  Ed  wards,  122  Mo. 
426 

That  Partners  Became  Insolvent  Six  Weeks  After 
a  Transfer  of  the  Entire  Interest  to  One  Partner, 

will  not  avoid  such  transfer  as  being  fraudu- 
lent.   Schleicher  v.  Walker,  28  Fla.  680. 

1.  Where  Creditor  Can  Make  Claim  Out  of  Either 
Partner  by  Legal  Process.  —  Stanton  v.  Westover, 
101  N.  Y.  265;  Wiggins  v.  Blackshear,  86  Tex. 
670.  And  see  supra,  this  section,  Extent  of 
Liability  —  Executions  Against  Individual 
Property. 

2.  Executory  or  Incomplete  Transfer.  —  Fitz- 
gerald v.  Chrisll,  20  N.  J.  Eq.  90. 

Taking  Advantage  of  Want  of  Record  of  Assign- 
ment. —  Wharton  v.  Grant,  5  Pa.  St.  39. 

3.  Partner  May  Apply  Individual  Property  to 
Firm  Debts.  —  VVinslow  v.  Wallace,  116  Ind. 
317;  Ralph  v.  Brickell,  (Supm.  Ct.  Gen.  T.)  7 


N.  Y.  Supp.  825;  Gallagher's  Appeal,  114  Pa. 
St.  353,  60  Am.  Rep  350;  Gadsden  v.  Carson, 
9  Rich.  Eq.  (S.  Car.)  252,  70  Am.  Dec.  207; 
Pennington  v.  Bell.  4  Sneed  (Tenn.)  200;  Patty 
v.  City  Bank,  15  Tex.  Civ.  App.  475;  Chesher 
-'.  Clamp,  10  Tex.  Civ.  App.  350.  See  also 
the  title  Fraudulent  Sales  and  Conveyances, 
vol.  14,  p.  427. 

4.  Separate  Assets  Insufficient  to  Pay  Separate 
Creditors.  —  Holion  v.  Holion,  40  N.  H.  77; 
O'Neil  v.  Salmon,  (Supm.  Ct.  Gen.  T.)  25  How. 
Pr.  (N.  Y.)  246;  Jackson  v.  Cornell,  1  Sandf. 
Ch.  (N.  Y.)  348. 

Assignment  with  Reservation  of  Surplus  Held  to 
Be  Invalid.  —  Collomb  v.  Caldwell,  16  N.  Y. 
484. 

5.  Priority  of  Firm  Creditor  First  Levying  on 

Property — United  States.  — In  re  Sandusky,  17 
Nat.  Bankr.  Reg.  452.  21  Fed.  Cas.  No.  12.308. 

Alabama.  —  Steiner  v.  Peters  Store  Co.,  119 
Ala.  371. 

California.  —  Naglee  v.  Minium,  8  Cal.  540; 
Adams  v.  Woods,  8  Cal.  152,  68  Am.  Dec.  313; 
Golden  State,  etc.,  Iron-VVoiks  v.  Davidson, 
73  Cal.  389. 

Connecticut .  — Cannon  v.  Wildman,  28  Conn. 
492;  Witter  v.  Richards,  10  Conn.  43. 

Illinois.  —  Preston  v.  Colby.  117  111.  477; 
Adams  if.  Sturges,  55  111.  468. 

Indiana.  —  Louden  v.  Ball,  93  Ind.  232. 
Iowa.  —  Smith  v.  Smith,  87  Iowa  93,  43  Am. 
St.    Rep.    359;    Gillaspy   v.    Peck,  46  Iowa 
461. 

New  York.  —  Wilder  v.  Keeler,  3  Paige  (N. 
Y.)  167;  Meech  v.  Allen,  17  N.  Y.  300,  72  Am. 

Dec.  465. 

Pennsylvania.  —  Cummings's  Appeal,  25  Pa. 
St.  26S.  64  Am.  Dec.  695;  McDuffie  v.  Batileit. 
3  Pa.  St.  317. 

6.  Priority  in  Individual  Assets.  —  See  supra. 
this  section,  Extent  of  Liability.  And  see 
Fullam  v.  Abrahams,  29  Kan.  725;  Allen  v. 
Wells,  22  Pick.  (Mass.)  450,  33  Am.  Dec.  757; 
Stevens  v.  Perry,  113  Mass.  380. 
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have  any  equity  to  have  his  separate  estate  applied  to  the  satisfaction  of  their 
debts,  to  the  exclusion  of  creditors  of  the  firm  who  have  acquired  legal  liens 
by  means  of  executions  against  the  firm,  they  must  apply  to  a  court  of  equity 
for  relief.1 

Right  to  Obtain  Priority  by  Diligence.  —  Creditors  may,  it  is  held,  resort  to  adverse 
proceedings  to  gain  a  preference  over  other  creditors  even  pending  proceed- 
ings for  a  dissolution  between  partners  and  until  a  dissolution  is  finally 
declared,  since  any  other  rule  would  permit  the  partners  to  postpone  indefi- 
nitelv  the  payment  of  their  debt;*  but  the  right  is  terminated  by  the 
appointment  of  a  receiver  in  a  suit  for  dissolution.3 

Legal  Priority  Preserved  in  Equity.  —  A  legal  priority,  once  acquired,  will  be 
preserved  in  a  subsequent  distribution  of  assets  by  a  court  of  equity.4 

(b)  Priority  of  Individual  Creditor.  —  An  individual  creditor  may  obtain  a  pri- 
ority in  individual  assets  by  being  first  with  his  execution,5  but  he  cannot 
obtain  a  corresponding  priority  in  the  firm  property  over  firm  creditors,6 
because  only  the  debtor's  interest  in  the  partnership  property  is  subject  to 
sale.7  Thus,  where  a  partner's  individual  creditor  levies  an  attachment  or 
execution  on  the  property  of  the  firm,  the  lien  on  the  debtor's  interest  acquired 
by  the  levy  is  subordinate  to  the  lien  of  a  subsequent  levy  by  firm  creditors,8 
unless  the  other  partners  have  no  equities  against  the  debtor  partner,  having 
parted  with  their  lien,  in  which  event  the  separate  creditor  will  take  the  pro- 
ceeds of  sale  in  preference  to  a  subsequent  joint  execution.9 

A  Mortgage  on  firm  property  executed  by  the  firm  takes  priority  over  an 
execution  against  an  individual  partner  levied  before  the  mortgage  was  exe- 
cuted,10 though  the  title  to  the  mortgaged  property  was  taken  in  the  name  of 


Priority  Lost  by  Fraud  of  Creditor. —  Kings 
County  Bank  v.  Courtnev,  6g  Hun  (N.  Y.)  152. 

1.  Separate  Creditors  Can  Obtain  Relief  Only  in 
Equity.  — ■  K  u  h  n  e  v.  Law,  14  Rich.  L.  (S.  Car.)  18. 

2.  May  Maintain  Proceedings  to  Gain  Preference 
until  Dissolution  Declared.  —  Naglee  v.  Minium, 

8  Cal.  540;  Adams  v.  Hackett,  7  Cal.  187; 
Adams  v.  Woods,  8  Cal.  152,  68  Am.  Dec.  313, 

9  Cal.  24. 

3.  Right  Terminated  by  Appointment  of  Re- 
ceiver.—  Holmes  v.  McDowell,  rs  Hun  (N.  Y.) 
585;  People  v.  Globe  Mut.  L.  Ins.  Co.,  (Supm. 
Ci.  Spec.  T.)  57  How.  Pr.  (N.  Y.)  481. 

4.  Priority  Once  Obtained  Preserved  in  Equity. 

—  Baker  v.  Wimpee,  19  Ga.  87;  Louden  v. 
Bill,  93  Ind.  232;  Fullam  v.  Abrahams,  29 
Kan.  725;  Meech  v.  Allen,  17  N.  Y.  300,  72 
Am.  Dec  465;  Straus  v.  Kerngood,  21  Gralt. 
(Va.)  584.  See  also  Cannon  v.  Wildman,  28 
Conn.  492. 

5.  Priority  in  Individual  Assets.  —  See  Allen 
v.  Center  Valley  Co.,  21  Conn.  136.  54  Am. 
Dec.  333;  Ewart  v.  Nave-McCoid  Mercantile 
Co..  130  Mo.  112. 

On  the  subject  of  priorities,  see  generally 
the  titles  Attachment,  vol.  3,  p.  181;  Exf.cu- 
tions,  vol.  11,  p.  604. 

6.  Prior  Execution  Gives  No  Priority  over  Firm 
Creditors  in  Firm  Assets.  —  New  York  Com- 
mercial Co.  v.  Francis,  (C.  C.  A.)  101  Fed. 
Rep.  16. 

Injunction  Against  Improper  Seizure  of  Partner- 
ship Property.  —  Brown  v.  Young,  1  Tex.  App. 
Civ.  Cas.,  g  1242.  See  also  Witter  v.  Rich- 
ards, 10  Conn.  43. 

7.  See  supra,  this  title,  Partnership  Property 

—  Partner' s  Interest  in  Firm  Property  —  Attach- 
ment or  Execution  for  Individual  Debt  —  What 
Acquired  by  Separate  Creditor  or  Purchaser. 


8.  Individual  Attachment  Subordinate  to  Subse- 
quent Attachment   by  Firm  Creditors  —  United 

States.  —  New  York  Commercial  Co.  v.  Francis, 
(C.  C.  A.)  101  Fed.  Rep.  16. 

California.  —  Burpee  v.  Bunn.  22  Cal.  194. 
Connecticut.   —    Witter     v.     Richards,  10 
Conn.  43. 

Iowa.  —  Fargo  v.  Ames,  45  Iowa  491; 
Scudder  v.  Delashmut,  7  Iowa  39,  71  Am. 
Dec.  428. 

Maine.  — Smith  v.  Barker,  10  Me.  458;  Com- 
mercial Bank  v.  Wilkins,  9  Me.  28. 

Massachusetts.  —  Trowbridge  v.  Cushman, 
24  Pick.  (Mass.)  310;  Dyer  v.  Clark,  5  Met. 
(Mass.)  562,  39  Am.  Dec.  697;  Pierce  v.  Jack- 
son. 6  Mass.  242. 

Missouri.  —  Clinton  First  Nat.  Bank  v. 
Brenneisen,  97  Mo.  145. 

New  Hampshire.  —  Tenney  v.  Johnson,  43 
N.  H.  144;  Cilley  v.  Huse,  40  N.  H.  358; 
Jarvis  v.  Brooks,  27  N.  H.  37,  59  Am.  Dec. 
359- 

New  York.  —  Martin  v.  Wagener,  I  Thorn  p. 
&  C.  (N.  Y.)  509. 

Pennsylvania.  —  Stuart  v.  McHenry,  3  Phila. 
(Pa.)  340,  16  Leg.  Int.  (Pa.)  37;  King's  Appeal, 
9  Pa.  St.  124;  Coover's  Appeal,  29  Pa.  St.  9, 
70  Am.  Dec.  149. 

South  Carolina.  —  Crawford  v.  Baum,  12 
Rich.  L.  (S.  Car.)  75. 

9.  Copartners  Without  Equities  Against  Debtor 
Partner.  —  York  County  Bank's  Appeal,  32  Pa. 
St.  446;  Cope's  Appeal,  39  Pa.  St.  284;  Backus 
v.  Murphy,  39  Pa.  St.  397,  80  Am.  Dec.  531; 
Houseal's  Appeal,  45  Pa.  St.  484.  See  also 
Barnett  v.  Barnett.  86  111.  App.  62c. 

10.  Priority  of  Mortgage  on  Firm  Property.  — 
Swan  v.  Gilbert,  175  111.  204,  67  Am.  St.  Rep. 
208;  Huggins  v.  White,  7  Tex.  Civ.  App.  563 
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the  partners  individually.1  So  a  chattel  mortgage  on  one  partner's  interest 
to  secure  an  individual  debt  is  postponed  to  a  subsequent  execution  in  favor 
of  firm  creditors,2  and  the  lien  created  by  such  mortgage  is  subordinate  to  a 
later  mortgage  by  the  firm  for  a  firm  debt.3 

Necessity  for  Resort  to  Equity  to  Enforce  Lien.  —  Where  an  execution  against  an 
individual  partner  is  levied  on  property  of  a  firm,  and  the  other  members 
claim  that  the  effects  are  necessary  for  the  payment  of  firm  debts,  the  creditor 
must  resort  to  equity  to  ascertain  the  balances  and  enforce  his  lien.4 

(c)  Parol  Evidence  to  Determine  Priority  of  Attachment.  —  To  determine  whether  one 
creditor's  attachment  of  property  owned  by  a  firm  has  priority  over  another's, 
parol  evidence  is  admissible  to  show  that  the  note  of  one  creditor,  although 
signed  by  all  the  partners  individually,  was  in  fact  given  on  the  partnership 
account,  and  therefore  was  a  partnership  debt.5 

(2)  In  Equity  —  (a)  In  General.  —  When  the  assets  of  a  firm  are  in  the  hands 
of  a  court  of  equity  for  distribution,  as,  for  instance,  in  the  case  of  a  bill  for 
a  settlement  of  the  partnership  affairs,  an  assignment  for  the  benefit  of  cred- 
itors, bankruptcy,  or  the  death  of  a  partner,  no  creditor  can  obtain  any 
advantage  by  superior  diligence,  but  the  assets  will  be  equally  distributed 
among  creditors  of  the  same  class  according  to  certain  rules  of  priority,  now 
to  be  considered.6 

(b)  Priorities  in  Firm  Property  —  aa.  General  Rule  as  to  Application  of  Firm  Assets. 
—  The  rule  is  well  established  that  where  the  assets  of  a  partnership  are  in 
the  hands  of  a  court  of  equity  for  distribution  to  the  parties  entitled,  such 
assets  must  be  first  applied  to  the  payment  of  the  firm  creditors  before  any 
portion  can  be  applied  to  the  claims  of  the  individual  partners  or  their 
creditors.7 

S.)  414:  Amsinclc  v.  Bean,  22  Wall.  (U.  S.)  395; 
Ames  v.  Ames,  37  Fed.  Rep.  30;  U.  S.  v.  Wil- 
liams, 4  McLean  (U.  S.)  236,  28  Fed.  Cas.  No. 
16,719;  In  re  Shanahan,  6  Biss.  (U.  S.)  39,  21 
Fed.  Cas.  No.  12.701;  Cory  v.  Clark,  2  N.  J. 
L.  J.  122,  6  Fed.  Cas.  No.  3.260;  Re  Clap,  2 
Lowell  (U.  S.)  168,  5  Fed.  Cas.  No.  2,783. 

Alabama.  —  Lucas  v.  Atwood,  2  Slew.  (Ala.) 
378;  Evans  v.  Winston,  74  Ala.  349;  Emanuel 
v.  Bird.  19  Ala.  596,  54  Am.  Dec.  200:  Bunn  v. 
Timberlake,  104  Ala.  263.  See  also  Coster 
v.  Georgia  Bank,  24  Ala.  37. 

Arkansas.  —  Embry  -j.  Lewis.  (Ark.  1892)  18 
S.  W.  Rep.  372. 

California.  —  Golden  State,  etc.,  Iron-Works 
v.  Davidson,  73  Cal.  389;  Burpee  v.  Bunn,  22 
Cal.  194;  Collins  v.  Butler,  14  Cal.  223;  Con- 
roy  v.  Woods,  13  Cal.  626,  73  Am  Dec.  605; 
Chase  v.  Steel,  9  Cal.  64;  Leedom  :•.  Ham, 
(Cal.  1897)  48  Pac.  Rep.  222. 

Colorado.  — Schuster  v.  Rader,  13  Colo.  329, 
Charles  v.  Eshleman,  5  Colo.  107. 

Connecticut.  —  Rice  v.  McMarlin,  39  Conn. 
575;  Camp  v.  Grant,  21  Conn.  60;  Filley  v. 
Phelps,  iS  Conn.  300;  Witter  v.  Richards,  10 
Conn.  40;  Nash  v.  Smith,  6  Conn.  427. 

Delaware.  —  Clark  v.  Allee.  3  Harr.  (Del.)  80. 
Georgia.  —  Keese  v.  Coleman,  72  Ga.  658: 
Thornton  v.  Bussey,  27  Ga.  302,  Dennis  v. 
Ray,  9  Ga.  449;  Johnson  v.  Gordon,  102  Ga. 
350;  Gainesville  First  Nat.  Bank  v.  Cody,  93 
Ga.  127;  Sellers  v.  Shore,  89  Ga.  416. 

Illinois.  —  Weil  v.  Jaeger,  174  III.  133;  Pres- 
ton v.  Colby,  117  III.  477;  Mclniire  v.  Yates, 
104  111.  491 ;  Union  Nat.  Bank  v.  Bank  of  Com- 
merce, 94  III.  271;  Hurlbut  v.  Johnson,  74  111. 
64;  Bopp  <■.  Fox,  63  III.  540;  Adams  v.  Sturges, 
55  111.  46S;  Morrison  v.  Kurtz,  15  111.  193; 
People  v.  While,  11  111.  341;  Talcott  v.  Dud- 
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Partnership  Assets  Pledged  to  a  Partnership 
Creditor  cannol  be  seized  by  garnishment  pro- 
cess for  an  individual  debt  of  one  of  the  part- 
ners. Ursuline  Nuns  v.  Connelly,  22  La. 
Ann.  51. 

1.  Rockefeller  v.  Dellinger,  22  Mont.  418,  74 
Am.  St.  Rep.  613;  Lancaster  Bank  v.  Myley, 
13  Pa.  St.  544- 

2.  Mortgage  of  One  Partner's  Interest.  —  Daniel 
v.  Crowell.  125  N.  Car.  519.  And  see  Fargo 
v.  Ames,  45  Iowa  491;  Ewart  v.  Nave-McCord 
Mercantile  Co.,  130  Mo.  112;  Harvey  v. 
Stephens,  159  Mo.  486. 

Right  of  Creditor  to  Lien  Lost  by  Laches.  — 
Consalus  v.  McConihe,  (Supm.  Ct.  Gen.  T.)  2 
N.  Y.  Supp.  89. 

3.  Subordinate  to  Subsequent  Mortgage  for  Firm 
Debt.  —  Barber  v.  Palmer.  70  Hun  (N.  Y.)  498. 

4.  Resort  to  Equity  to  Ascertain  Balances  and 
Enforce  Lien.  —  Watson  v.  Gabby,  18  B.  Mon. 
(Ky  ) 664.  See  also  Williams  v.  Smith,  4  Bush 
(Ky.)  54i. 

6.  Parol  Evidence  to  Show  that  Note  Was  Firm 
Debt. —  Trowbridge    v.    Cushman,    24  Pick. 

(Mass.)  310. 

6.  Administration  of  Partnership  Estates  in 
Equity.  —  Nicholson  v.  Leavitt,  4  Sandf.  (N. 
Y.)  252,  9  N.  Y.  Leg.  Obs.  105,  reversed  on 
another  point  6  N.  Y.  510;  Black's  Appeal,  44 
Pa.  St.  503;  Wiggins  v.  Blackshear,  86  Tex. 
665;  Washburn  Bellows  Falls  Bank,  19  Vt. 
278.  See  also  Watkins  v.  Fakes,  5  Heisk. 
(Tenn.)  185.  And  see  the  titles  Assignments 
for  the  Benefit  of  Creditors,  vol.  3,  p.  107; 
Insolvency  and  Bankruptcy,  vol.  16,  p.  705; 
Marshaling  Assets,  vol.  19,  p.  1272. 

7.  Firm  Assets  First  Applied  to  Payment  of  Firm 
Creditors  —  United  States. —  In  re  Warren,  2 
Ware  (U.  S.)  320;  Murrill  v.  Neill,  8  How.  (U. 
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bb.  Basis  of  Rule.  —  This  priority  does  not  result  from  any  Hen  which  the 
firm  creditors  have  upon  the  firm  assets,  because  they  have  no  more  lien  on 


ley,  5  111.  427:  Greene  v.  Casey,  86  111.  App. 
523;  Hargadine-McKittrick  Dry  Goods  Co.  v. 
Belt,  74  111.  App.  581;  Coe  v.  Simmons  Boot, 
etc..  Co  ,  6r  111.  App.  602;  Campbell  v.  Mc- 
Guire,  58  111.  App.  37;  Farwell  v.  Cook,  42  111. 
App.  291;  Singer  v.  Carpenter,  26  111.  App.  28; 
Williamson  v.  Adams,  16  111.  App.  564. 

Indiana.  —  Ex  p.  Hopkins,  104  Ind.  157; 
Stale  v.  Emmons,  99  Ind.  452;  Dill  v.  Voss, 
94  lad.  590;  Smith  v.  Harris,  76  Ind.  104; 
Hardy  v.  Mitchell,  67  Ind.  485;  Smith  v. 
Ei'ans,  37  Ind.  526;  Matlock  v.  Matlock,  5  Ind. 
403;  Dunham  v.  Hanna,  18  Ind.  270. 

Iowa.  —  Patterson  v.  Seaton,  70  Iowa  689; 
Van  Staden  v.  Kline,  64  Iowa  180;  Warren  v. 
Hayzlett,  45  Iowa  235;  Cox  v.  Russell,  44  Iowa 
556;  Gordon  v.  Kennedy,  36  Iowa  167;  Switzer 
v.  Smith,  35  Iowa  269;  Evans  v.  Hawley,  35 
Iowa  83;  Stout  v.  Former,  7  Iowa  183;  Paige 
v.  Paige,  71  Iowa  318,  60  Am.  Rep  799. 

Kansas.  —  Fullam  v.  Abrahams,  29  Kan. 
725;  Carr  v.  Catlin,  13  Kan.  405. 

Kentucky.  —  Wilson  v.  Soper,  13  B.  Mon. 
(Ky  )  411.  56  Am.  Dec.  573;  Simrall  v.  O'Ban- 
non,  7  B.  Mon.  (Ky.)  610:  Black  v.  Bush,  7  B. 
Mon.  (Ky.)  211;  Howell  v.  Commercial  Bank, 
5  Bash  (Ky.)  ion;  O'Bannon  v.  Miller,  4  Bush 
(Ky.)  25:  Wintersmith  v.  Pointer,  2  Met.  (Ky.) 
457;  Hill  v.  Cornwall,  95  Ky.  512;  Pearson  v. 
Keedy,  6  B.  Mon  (Ky.)  128,  43  Am.  Dec.  160; 
Jones  v.  Lusk,  2  Met.  (Ky.)  361. 

Louisiana.  —  Pilcher's  Succession,  39  La. 
Ann  362:  Matter  of  Scott,  21  La.  Ann.  187; 
Saloy  v.  Albreclu,  17  La  Ann.  75;  Whipple  v. 
Hill,  14  La.  Ann.  440;  Hagan  v.  Scott.  10  La. 
34S:  Marsh  v.  Marsh.  9  Rob.  (La.)  45.  Gordon 
v.  His  Creditors,  6  Rob.  (La.)  328;  Beer's  Suc- 
cession, 12  La.  Ann.  698;  Purdy  v.  Hood,  5 
Mart.  N.  S.  (La.)  629;  LJ.  S.  v.  Baulos,  5  Mart. 
N.  S.  (La.)  568;  Ward  v.  Brandt,  11  Man. 
(La.)  331,  13  Am.  Dec.  352,  Claiborne  v.  Their 
Creditors,  13  La.  281;  Gridley  v.  Conner,  2 
La.  Ann.  87. 

Maine.  —  Crooker  v.  Crooker,  46  Me.  250; 
French  v.  Chase,  6  Me.  166. 

Maryland.  —  Goodburn  v.  Stevens,  5  Gill 
(Md.)  1,  Pott  v.  Schmucker,  84  Md.  535,  57 
Am.  St.  Rep.  415;  Buchanan  v.  Mechanics' 
Loan,  eic,  Inst.,  84  Md.  430;  Peoples'  Bank 
v.  Shryock,  48  Md.  427.  30  Am.  Rep.  476; 
Thompson  v.  Frist,  15  Md.  24;  Sanderson  v. 
Stockdale,  n  Md.  563;  Englar  v.  Offuit.  70 
Md  78,  14  Am.  St.  Rep.  332:  Guyton  v. Flack, 
7  Md.  398;  Glenn  v.  Gill,  2  Md.  1. 

Massachusetts.  —  Broadway  Nat.  Bank  v. 
Wood,  165  Mass.  312;  Bush  v.  Clark,  127 
Mass.  in. 

Michigan.  —  Topliff  v.  Vail,  Harr.  (Mich.) 
340;  Van  Kleeck  v.  McCabe,  87  Mich.  599,  24 
Am.  St.  Rep.  182. 

Mississippi.  —  Robertshaw  v.  Hanway,  52 
Miss.  713;  Bass  v.  Estill.  50  Miss.  300;  Wil- 
liams v.  Gage,  49  Miss.  777;  Irby  v.  Graham, 
46  Miss.  425. 

Missouri. — Clinton  First  Nat.  Bank  v. 
Brenneissn,  97  Mo.  145;  Filbrun  v.  Ivers,  92 
Mo.  388;  Priest  v.  Chouteau.  85  Mr>.  398,  55 
Am.  Rep.  373;  Lester  v.  Givens,  74  Mo.  App. 
395:  I.  X.  L.  Pressed  Brick  Co.  v.  Schoeneich. 
65  Mo.  App  283;  McDonald  v. Cash. 45  Mo.  App. 
22  C.  of  L. — 13  ] 


66;  Wright  v.  Radcliffe,  1  Mo.  App.  Rep.  389. 

Nebraska.  —  Perkins  v.  Butler  County,  46 
Neb.  314;  Banks  v.  Steele,  27  Neb.  138;  Roth- 
well  v.  Grimes.  22  Neb.  526;  Smith  v.  Jones. 
18  Neb.  481;  Caldwell  v.  Bloomington  Mfg. 
Co.,  17  Neb.  489;  Roop  v.  Herron,  15  Neb.  73; 
Bowen  v.  Billings,  13  Neb.  439;  Haas  v. 
Rothschild,  33  Neb.  206. 

New  Hampshire.  —  Moody  v.  Lucier,  62  N. 
H.  584;  Spurr  v.  Russell,  59  N.  H.  338;  Cald- 
well v.  Scott,  54  N.  H.  414;  Gay  v.  Johnson, 
32  N.  H.  167;  Jarvis  v  Brooks,  2;  N.  H.  37, 
59  Am.  Dec.  359;  Benson  v.  Ela,  35  N.  H.  402. 

New  Jersey.  —  Mechanics'  Bank  v.  Godwin, 
5  N.  J.  Eq.  334;  Baldwin  v.  Johnson,  1  N.  J. 
Eq.  441;  National  Bank  v.  Sprague,  20  N.  J. 
Eq.  13;  Deveney  z.  Mahoney,  23  N.  J.  Eq.  247; 
Harrison  v.  Righter,  11  N.  J.  Eq.  389;  Uhler 
v.  Semple,  20  N.  J.  Eq.  289;  Smith  v.  Wood, 
1  N.  J.  Eq.  74;  Brown  v.  Bissett,  21  N.  J.  L. 
46;  Edison  Electric  Illuminating  Co.  v.  De 
Mott,  51  N.  J.  Eq.  16;  Scull  v.  Alter,  16  N.  J. 
L.  147;  Matlack  v.  James,  13  N.  J.  F.q.  126; 
Hill  v.  Beach,  12  N.  J.  Eq.  31;  Cammack  v. 
Johnson,  2  N.  J.  Eq.  163;  Curtis  v.  Hollings- 
head,  14  N.  J.  L.  402. 

New  Mexico.  — In  re  Spitz,  8  N.  Mex.  622. 

New  Yoik.  —  Morgan  v.  Skidmore,  55  Barb, 
(N.  Y.)  263,  (Ct.  App.)  3  Abb.  N.  Cas.  (N.  Y.) 
92;  Ransom  v.  Van  Deventer.  41  Barb.  (N.  Y.) 
307;  Sage  v.  Chollar,  21  Barb.  (N.  Y.)  596; 
Muir  v.  Leitch,  7  Barb.  (N,  V.)  341:  Kirby  v. 
Carpenter,  7  Barb.  (N.  Y.)  373  Ganson  v. 
Lathrop,  25  Barb.  (N.  Y.j  455;  Nicoll  v.  Mum- 
ford,  4  Johns.  Ch.  (N.  Y.)  522;  Citizens'  Bank 
v.  Williams,  59  Hun  (N.  Y.)6i7,  12  N.  Y.  Supp. 
678;  Jaques  v.  Greenwood,  (C.  PI.  Gen.  T.)  12 
Abb.  Pr.  (N.  Y.)  232;  Smith  v.  Jackson,  2  Edw. 
(N.  Y.)28;  Hewitt  v.  Northrup,  75  N.  Y.  506; 
Menagh  v.  Whitwell,  52  N.  Y.  146,  11  Am. 
Rep.  683;  Kelly  v.  Scott.  49  N.  Y  595;  Col- 
lumb  v.  Read,  24  N  Y.  505;  Importers,  etc., 
Nat.  Bank  v.  Burger.  (Supm.  Ct.  Gen.  T.)  6 
N.  Y.  Supp.  189;  Dillon  v.  Horn,  (Supm.  Ct. 
Spec.  TJ  5  How.  Pr.  (N.  Y.)  35;  Davis  v. 
Grove,  2  Robt.  (N.  V  )  134;  Addison  v.  Burck- 
myer,  4  Sandf.  Ch.  (N.  Y.)  498. 

North  Carolina.  —  Broaddus  v.  Evans,  63  N. 
Car.  633;  Roberts  v.  Oldham,  63  N.  Car.  297; 
Daniel  v.  Crowell,  125  N.  Car.  519. 

Ohio.  —  Marvin  v.  Trumbull,  VVright  (Ohio) 
386;  McGregor  v.  Ellis,  2  Disney  (Ohio)  286; 
Smead  v.  Lacey,  1  Disney  (Ohio)  239;  Kreis 
v.  Gorton,  23  Ohio  St.  468,  Lewis  v.  Anderson, 
20  Ohio  St.  281;  Belknap  v.  Cram,  11  Ohio 
411 ;  Rodgers  v.  Meranda,  7  Ohio  St.  179; 
Miller  v.  Estill,  5  Ohio  St.  508,  67  Am.  Dec. 
305;  Meridian  Nat.  Bank  v.  McConica,  4  Ohio 
Cir.  Dec.  106,  8  Ohio  Cir.  Ct.  442;  Grosvenor 
v.  Austin,  6  Ohio  103,  25  Am.  Dec.  743:  Hub- 
ble v.  Perrin.  3  Ohio  287. 

Oregon.  —  Stahl  v.  Osmers,  31  Oregon  199. 

Pennsylvania.  —  Hoffer's  Appeal,  3  Brewst. 
(Pa.)  164;  Frow's  Estate,  73  Pa.  St.  459; 
Houseal's  Appeal,  45  Pa.  St.  484;  Black's 
Appeal,  44  Pa.  St.  503;  Stewart's  Assignment, 
193  Pa.  Si.  347;  Snodgrass's  Appeal,  13  Pa. 
St.  471;  Overholt's  Appeal,  12  Pa.  St.  222.  51 
Am.  Dec.  598;  Gordon's  Estate,  3  W  N.  C 
(Pa.)  410,  Moffat's  Estate,  25  Pittsb.  Le<;.  J. 
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Eights  and  Liabilities  of  Partners  PARTNERSHIP. 


as  to  Third  Persons. 


such  assets  than  any  simple  creditor  has  upon  the  property  of  his  debtor.1 
It  results  from  the  lien  which  each  partner  has  to  have  the  assets  applied  first 
to  the  payment  of  firm  debts  and  then  to  the  payment  of  whatever  may  be 
due  to  him  from  the  other  partners  on  partnership  account.2  The  firm  cred- 
itors are  practically  subrogated  to  this  lien,  and  their  right  to  apriority  depends 
upon  it.3 


N.  S.  (Pa.)  92;  Powell's  Estate,  7  Pa.  Dist.  27; 
Brown  v.  Beecher,  120  Pa.  St.  590;  Johnston's 
Appeal,  (Pa.  18S7)  9  Atl.  Rep.  76;  Brenton  v. 
Thompson,  20  Leg.  Int.  (Pa.)  133. 

Rhode  Island.  —  Colwell  v.  Weybosset  Nat. 
Bank,  16  R.  I.  288. 

South  Carolina.  —  Kuhne  v.  Law,  14  Rich. 
L.  (S.  Car.)  18;  Fleming  v.  Billings,  9  Rich. 
Eq.  (S.  Car.)  149;  Gadsden  v.  Carson,  9  Rich. 
Eq.  (S.  Car.)  252,  70  Am.  Dec.  207;  Wilson  v. 
McCoiinell,  9  Rich  Eq.  (S.  Car.)  500;  Bowden 
v.  Schatzell,  Bailey  Eq.  (S.  Car.)  360,  23  Am. 
Dec.  170;  Woddrop  v.  Ward,  3  Desaus.  (S. 
Car.)  203;  Hall  v.  Hall,  2  McCord  Eq.  (S.  Car.) 
269;  White  v.  Union  Ins.  Co.,  1  Nott  &  M.  (S. 
Car.)  556,  9  Am.  Dec.  726;  Chalmers  v.  Turnip- 
seed,  21  S.  Car.  142. 

Tennessee. —  Sheaz>.  Donahue,  15  Lea(Tenn.) 
160,  54  Am.  Rep.  407:  Anderson  v.  Norton,  15 
Lea  (Tenn.)  14,  54  Am.  Rep  400;  Gwynne  v. 
Estes,  14  Lea  (Tenn.)  662;  Barcroft  v.  Snod- 
grass,  1  Coldw.  (Tenn.)  441;  Pennington  v. 
Bell,  4  Sneed  (Tenn.)  200;  White  v.  Dougherty, 
Mart.  &  Y.  (Tenn.)  309,  17  Am.  Dec.  802. 

Texas. — lootle  v.  Jenkins,  82  Tex.  29; 
Stansell  v.  Fleming,  81  Tex.  294;  Converse  v. 
McKee,  14  Tex.  20;  Johnston  v.  Standard 
Shoe  Co.,  5  Tex.  Civ.  App.  398;  Clark  v.  Greg- 
ory, 87  Tex.  189;  B.  C.  Evans  Co.  v.  Kings- 
bury, (Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  729; 
Win.  M.  Kendall  Boot,  etc.,  Co.  v.  Johnston, 
(Tex.  Civ.  App.  1893)  24  S.  W.  Rep.  583; 
Blankenship  v.  Wartelsky,  (Tex.  1887)  6  S.  W. 
Rep.  140. 

Vermont.  — Stebbins  v.  Willard,  53  Vt.  665; 
National  Bank  v.  Cushing,  53  Vt.  321;  Miner 
v.  Pierce,  38  Vt.  610;  Willis  v.  Freeman,  35 
Vt.  44,  82  Am.  Dec.  619:  Russ  v.  Fay,  29  Vt. 
381;  Shedd  v.  Wilson,  27  Vt.  478;  Rice  v. 
Barnard,  20  Vt.  479,  50  Ain.  Dec.  54;  Bardwell 
v.  Perry,  19  Vt  292,  47  Am.  Dec.  687;  Wash- 
burn v.  Bellows  Falls  Bank,  19  Vt.  278. 

Virginia.  — Christian  v.  Ellis,  1  Gratt.  (Va.) 
396;  Maddock  v.  Skmker,  93  Va.  479. 

Washington.  —  Charleson  v.  McGraw,  3 
Wash.  Ter.  344. 

West  Virginia.  —  Conawav  v.  Stealev,  44  W. 
Va.  163-  Hart  v.  Han,  31  W.  Va.  688,  Moore 
v.  Wheeler,  10  W.  Va.  36;  Carper  v.  Hawkins, 

8  W.  Va.  291;  Kenneweg  v.  Schilanskv,  45  W. 
Va.  521;  Cunningham  v.  Ward,  30  W.  Va.  572. 

See  also  the  tiiles  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  pp.  107,  139; 
Debts  of  Decedents,  vol.  8,  p.  1053;  Fraudu- 
lent Sales  and  Conveyances,  vol.  14,  p.  424 
et  seq. 

Rule  Applicable  Only  When  Equity  Interferes 
in  Distribution  of  Assets.  —  Adams  v.  Woods, 

9  Cal.  24;  M'Donald  v.  Beach,  2  Blackf.  (Ind.) 
55;  Kistner  v.  Sindlinger,  33  Ind.  114; 
Schaeffer  v.  Fithian,  17  Ind.  463;  Weyer  v. 
Thornburgh,  15  Ind.  124;  Frank  v.  Peters,  9 
Ind  343;  Freeman  v.  Stewart,  41  Miss.  138; 
Level  v.  Farris,  24  Mo.  App.  445;  Ross  v.  Fits- 
worth,  37  N.  J.  Eq.  338;  Mittnight  v.  Smith,  17 


N.  J.  Eq.  259,  88  Am.  Dec.  233;  Gallagher's 
Appeal,  114  Pa.  St.  353,  60  Am  Rep.  350.  See 
also  Till  v.  Roy,  3  Neb  261. 

1.  Creditors  of  Firm  Have  No  Lien  on  Finn 
Assets —  United  States.  —  Tracy  v.  Walker,  1 
Flipp.  (U.  S.)  41,  24  Fed.  Cas.  No.  14,129;  Case 
v.  Beauregard,  I  Woods  (U.  S.)  125,  5  Fed. 
Cas.  No.  2,487. 

Alabama.  —  Mayer  v.  Clark.  40  Ala.  259; 
Reese  v.  Bradford,  13  Ala.  837. 

Colorado.  —  Sickman  v.  Abernathy,  14  Colo. 
174. 

Connecticut.  —  Allen  v.  Center  Valley  Co.,  21 
Conn.  135,  54  Am.  Dec.  333. 

Illinois.  —  Hapgood  v.  Cornwell,  48  111.  64, 
93  Am.  Dec.  516. 

Iowa.  —  Poole  v.  Seney,  66  Iowa  502;  Ma- 
quoketa  v.  Willey,  35  Iowa  323;  Studder  v. 
Delashmut,  7  Iowa  39,  71  Am.  Dec.  428. 
Maryland.  —  Coakley  v.  Weil,  47  Md.  277. 
Mississippi.  —  Freeman  v.  Stewart.  41  Miss. 
138. 

Missouri.  —  Level  v.  Farris,  24  Mo.  App.  445; 
State  v.  Thomas,  7  Mo.  App.  205. 

Nebraska.  —  Fairbanks  v.  Welshans,  55  Neb. 
362;  Richards  v.  Leveille,  44  Neb.  38. 

New  York.  —  Saunders  v.  Reilly,  105  N.  Y. 
12,  59  Am.  Rep.  472. 

North  Carolina.  —  Scott  v.  Kenan,  94  N.  Car. 
296. 

Ohio.  —  Sigler  v.  Knox  County  Bank,  8  Ohio 
St.  511;  Gwin  v.  Selby,  5  Ohio  St.  96. 

Oregon.  — Stahl  v.  Osmers.  31  Oregon  199. 
Rhode  Island.  —  Tillinghast  v.  Champlin,  4 
R.  I.  173,  67  Am.  Dec.  510. 

Tennessee.  —  Fain  v.  Jones,  3  Head  (Tenn.) 
308:  White  v.  Dougherty  Mart.  &  Y.  (Tenn.) 
309,  17  Am.  Dec.  802;  Fuiman  v.  Fisher,  4 
Coldw.  (Tenn.)  626,  94  Am.  Dec.  210. 

Texas.  —  Wiggins  v.  Blackshear,  86  Tex. 
665:  White  v.  Parish,  20  Tex.  688,  73  Am.  Dec. 
204;  Schuster  v.  Farmers,  etc.,  Nat.  Bank,  23 
Tex.  Civ.  App.  206;  Waples-Platter  Co.  v. 
Mitchell,  12  Tex.  Civ.  App.  90. 

Wisconsin.  —  Day  v.  Wetherby.  29  Wis.  363. 

2.  Priority  Results  from  Partner's  Lien.  —  Case 
v.  Beauregard,  99  U.  S.  119;  Dunham  v. 
Hanna,  iS  Ind.  270.  And  see.  supra,  this  title. 
Partners'  Rights  and  Liabilities  Inter  Se —  Right 
to  Partner's  Lien. 

3.  Subrogation  of  Firm  Creditor  to  Partner's 
Lien  —  England.  —  Ex  p.  Ruffin,  6  Yes.  Jr.  127, 
19  Eng.  Rul.  Cas.  628. 

United  States.  —  Case  v.  Beauregard.  99  U. 
S.  119;  Fitzpatrick  v.  Flannagan,  106  U.  S. 
648. 

Alabama.  —  Evans  j/.  Winston,  74  Ala.  349; 
Reese  v.  Bradford,  13  Ala.  837. 

Connecticut.  — Allen  v.  Cemer  Valley  Co., 
21  Conn.  130,  54  Am.  Dec.  333;  Camp  v.  Grant. 
21  Conn.  60. 

Georgia. —  Hunnicutt  v.  Summey,  63  Ga. 
5S6. 

Illinois.  —  Young         Clapp,    147    111.  176; 
Mclntire  v.  Yates,  104  111.  491;   Hapgood  v. 
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a8  to  Third  Persons. 


Right  to  Attack  Mortgage  to  Other  Creditors  for  .Fraud.  —  It  has  been  held,  however, 
that  though  possessing  no  lien  on  the  assets  of  a  partnership,  a  simple  creditor 
of  such  partnership  has  a  sufficient  interest  in  such  assets  to  entitle  him  to 
attack,  on  the  ground  of  fraud,  a  chattel  mortgage  to  other  creditors,  executed 
by  the  partnership.1 

cc  Application  of  Rule  —  Partnership  by  Estoppel.  —  This  priority  of  the  firm 
creditors  extends  to  the  case  of  a  partnership  by  estoppel  or  holding  out.* 

Joint  but  Not  Partnership  Creditors,  it  is  held,  cannot  claim  this  priority,  but  are 
to  be  postponed  to  firm  creditors,  because  a  partner's  lien  on  which  this 
equity  rests  does  not  extend  to  such  debts.3  There  are,  however,  some  cases 
which  hold  the  contrary  and  put  such  creditors  on  an  equality  with  the  cred- 
itors of  the  firm.4 

Where  a  Partnership  Is  Composed  of  Two  or  More  Firms,  the  creditors  of  one  of  the 
firms  are  entitled  to  a  preference,  in  the  payment  of  their  debts,  over  the  cred- 
itors of  the  whole  partnership,  out  of  the  money  of  the  proceeds  of  the 
property  of  that  firm.5 

A  Person  Who  Indorses  for  the  Accommodation  of  a  Firm,  having  taken  up  the  notes, 
becomes  thereby  the  creditor  of  the  firm,  and  has  a  lien  on  the  partnership 
effects,  as  against  the  separate  creditors  of  the  partners,  for  his  reimbursement. e 

The  Holder  of  a  Partnership  Contract  of  Suretyship  is  just  as  much  entitled  to  be  paid 
out  of  the  partnership  property  as  any  other  creditor  of  the  firm.7 

A  Partner  Who  Is  a  Creditor  of  a  Firm,  being  himself  liable  for  all  the  debts  of  the 
firm,  cannot  coerce  payment  of  his  demand  until  all  the  firm  debts  are  paid,8 


Cornwell,  48  111.  64,  95  Am.  Dec.  516;  Farwell 
v.  Cook,  42  111.  App.  291;  Williamson  v. 
Adam,  16  111.  App.  564;  Farwell  v.  Huston, 
151  111.  239,  42  Am.  Si.  Rep.  237. 

Indiana.  —  Purple  v.  Farrington,  119  Ind. 
164;  Goudv  v.  Werbe,  117  Ind.  154;  Winslovv 
v.  Wallace.  116  Ind.  317;  Fisher  v.  Syfers,  tog 
Ind.  514;  Je.vett  v.  Meech,  101  Ind.  289;  War- 
ten  v.  Fatmer,  100  Ind.  593;  Trentman  v. 
Swartzell.  85  Ind.  443. 

Io'uua.  —  Maquoketa  v.  Willey,  35  Iowa  323; 
Hawk  Eye  Woolen  Mills  v.  Conklin,  26  Iowa 
422. 

Kentucky.  —  Black  v.  Bush,  7  B.  Mon.  (Ky.) 
21 1 ;  Howell  v.  Commercial  Bank,  5  Bush  (Ky.) 
100;  O'Bannon  v.  Miller,  4  Bush  (Ky.)  26; 
Couchman  v.  Maupin,  78  Ky.  33;  Wesi  ^.Arm- 
strong, 4  Ky.  L.  Rep.  998. 

Maryland.  —  Thompson  v.  Frist,  15  Md.  24; 
Guyion  v.  Flack,  7  Md.  398;  Glenn  v.  Gill,  2 
Md.  1. 

Mississippi.  —  Freeman  v.  Stewart,  41  Miss. 
138. 

Missouri.  —  Level  v.  Farris,  24  Mo.  App.  445. 

New  Hampshire .  —  Ferson  v.  Monroe.  21  N. 
H.  462;  Tenney  v.  Johnson,  43  N.  H.  144. 

New  York. — Jaques  v.  Greenwood,  (C.  PI. 
Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  232;  Ketchum  v. 
Durkee,  1  Barb.  Ch.  (N.  Y.)  480,  45  Am.  Dec. 
412;  Robb  v.  Stevens,  Clarke  (N.  Y.)  191; 
Saunders  v.  Reilly,  105  N.  Y.  12,  59  Am.  Rep. 
472. 

Ohio.  —  McGregor  v.  Ellis,  2  Disney  (Ohio) 
286;  Smead  v.  Lacey,  1  Disney  (Ohio)  239; 
Sieder  v.  Knox  County  Bank.  8  Ohio  St.  511. 

Pennsylvania.  —  Foster  v.  Barnes,  81  Pa.  St. 
377;  Lefevre's  Appeal,  69  Pa  St.  126,  8  Am. 
Rep.  229;  York  County  Bank's  Appeal,  32  Pa. 
St.  446;  Snodgrasss  Appeal,  13  Pa.  St.  471; 
Doner  v.  Staulfer,  t  P.  &  W.  (Pa.)  198,  21  Am. 
Dec.  370. 

Texas. — Johnston  v.  Siandard  Shoe  Co,  5 


Tex.  Civ.  App.  398;  Schuster  v.  Farmers',  etc., 
Nat.  Bank,  23  Tex.  Civ.  App.  206;  Wm.  M. 
Kendall  Boot,  etc.,  Co.  v.  Johnston,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  583. 

Vermont.  —  Rice  7'.  Barnard,  20  Vt.  479,  50 
Am.  Dec.  54;  Bardwell  v.  Perry,  19  Vt.  292,  47 
Am.  Dec.  687. 

Washington.  —  Charleson  v.  McGraw,  3 
Wash.  Ter.  344. 

1.  Taylor  v.  Riggs,  8  Kan.  App.  323. 

2.  Partnership  by  Estoppel  or  Holding  Out.  — 
Van  Kleeck  v.  McCabe,  87  Mich.  509,  24  Am. 
St.  Rep.  182;  Kelly  v.  Scott,  49  N.  Y.  595; 
Thayer  v.  Humphrey,  91  Wis.  276,  51  Am.  St. 
Rep.  887;  Gibbs  v.  Humphrey.  91  Wis.  ill. 
See  also  Adams  v.  Albert,  155  N.  Y.  356,  63 
Am.  St.  Rep.  675.  Compare  Swann  v.  San- 
born, 4  Woods  (U.  S.)  625,  23  Fed.  Cas.  No. 
13,675;  Broadway  Nat.  Bank  v.  Wood,  165 
Mass.  312. 

As  to  What  Constitutes  Partnership  by  Estoppel, 

see  supra,  this  title,  What  Constitutes  Partner- 
ship —  Partnership  by  Estoppel  or  Holding  Out. 

3.  Joint  but  Not  Firm  Creditors  Cannot  Claim 
Right.  —  Forsyth  v.  Woods,  n  Wall.  (U.  S.) 
484;  Oswego  Second  Nat.  Bank  v.  Burt,  93 
N.  Y.  233;  Turner  v.  Jaycox,  40  N.  Y.  470. 

4.  Moore  Furniture  Co.  v.  Prussing,  71  111. 
App.  666;  Laswell  v.  Bryan,  9  Kv.  L.  Rep.  149. 

5.  Creditors  of  Subfirm  Entitled  to  Preference.  — 
Bullock  v.  Hubbard,  23  Cal.  495,  83  Am.  Dec. 
130. 

6.  Indorser    for   Accommodation   of    Firm.  — 

Foster  v.  Hall,  4  Humph.  (Tenn.)  346. 

7.  Holder  of  Firm  Contract  of  Surety.  —  Kiddet 
v.  Page,  48  N   H.  380. 

8.  Partner  Postponed  to  Other  Creditors.  —  Cory 
v.  Clark,  2  N.  J.  L.  J.  122,  6  Fed.  Cas.  No. 
3,260;  In  re  Ervin,  109  Fed.  Rep.  135;  Gold- 
thivaite  v.  Janney,  102  Ala.  431,  48  Am.  St. 
Rep.  56;  Johnson  v.  Ames.  11  Pick.  (Mass.) 
173;  Matter  of  Rieser,  19  Hun  (N.  Y.)  202;  Cal- 
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when  he  will  be  entitled  to  paymejit  out  of  the  surplus,  if  sufficient,  and  if 
not  sufficient,  the  other  members  will  be  liable  to  contribute  their  share.1 
An  insolvent  partnership  composed  of  three  of  the  four  members  of  a  second 
insolvent  partnership  cannot,  as  a  creditor  of  the  latter,  share  equally  with 
the  latter's  other  creditors  in  the  distribution  of  its  assets.2 

dd.  Exceptions  to  General  Rule—  (aa)  In  General.  —  The  rule  that  firm  creditors 
are  entitled  to  priority  of  payment  out  of  firm  assets  does  not  apply  where 
the  separate  property  of  a  partner  has  been  fraudulently  converted  to  the  use 
of  the  firm,3  or  in  the  case  of  a  secret  partnership  the  business  of  which  is  con- 
ducted by  one  partner  in  his  own  name,4  or  where  a  person  conducts  business 
alone  under  a  firm  name,5  or  in  the  case  of  firm  creditors  who  have  secured 
themselves  by  mortgage.6 

{66)  Firm  Assets  Converted  into  Separate  Property.  —  Since  the  priority  of  firm  Cred- 
itors depends  upon  the  existence  of  the  partner's  lien,  if  the  partners  them- 
selves are  not  in  a  condition  to  enforce  it,  the  firm  creditors  cannot,  and  their 
priority  is  gone.  This  is  the  case  where  the  partners  have  in  good  faith  con- 
verted the  firm  property  into  separate  property.7 

ee.  Priority  of  Partners  to  Individual  Creditors.  —  This  subject  has  already 
been  considered.8 

(c)  Priorities  in  Separate  Property  —  (7,7.  Rule  Stated.  —  It  is  the  prevailing  rule  in 
most  jurisdictions  that  the  individual  creditors  of  a  partner  have  a  priority 
over  firm  creditors  in  the  distribution  of  such  partner's  individual  estate.9 


houn  v.  Greenwood  Bank,  42  S.  Car.  357;  Gar- 
lick  v.  Kargei,  97  Wis.  156. 

1.  Payable  Out  of  Surplus  if  Any.  —  Simrall  v. 
O'Bannon,  7  B.  Mon.  (Ky.)  608.  Bat  see 
Frank  v.  Anderson,  13  Lea  (Tenn.)  695. 

2.  Insolvent  Subpartnership.  —  McCruden  v. 
Jonas,  173  Pa.  St.  516,  51  Am.  St.  Rep  774. 

3.  Individual  Property  Fraudulently  Converted 
to  Firm  Use.  —  Ex  p.  Sillitoe,  2  Gl yn  <&  J.  374 ; 
Ex  p.  Kendal,  1  Rose  71;  Rodgers^.  Meranda, 
7  Ohio  St.  194. 

4.  Secret  Partnerships. —  French  v.  Chase,  6 
Me.  166;  Cammack  v.  Johnson,  2  N.  J.  Eq. 
163;  Van  Valen  v.  Russell,  13  Barb.  (N.  Y.) 
590.  And  see  Bixler  v.  Kresge,  169  Pa.  St. 
405,  47  Am.  St.  Rep.  920. 

5.  Conducting  Business  Alone  under  Firm  Name. 
—  Bremen  Sav.  Bank  v.  Branch-Crookes  Saw 
Co.,  104  Mo.  425. 

As  Between  Bona  Fide  Creditors  of  a  Previous 
Firm  and  the  separate  creditors  of  a  partner 
who  continued  the  business  and  was  sole  visi- 
ble owner  of  the  property  employed  in  trade, 
where  the  separate  creditors  had  given  credit, 
relying  on  the  property  employed  in  trade  for 
payment,  such  creditors  should  be  preferred 
to  the  creditors  of  the  previous  firm.  Topliff 
v.  Vail,  Harr.  (Mich.)  340 

6.  Creditors  Secured  by  Mortgage.  —  January 
v.  Poyntz,  2  B  Mon.  (Kv.)  404. 

7.  Priority  Dependent  on  Partner's  Lien.  —  Case 
v.  Beauregard,  99  U.  S.  119,  Poole  v.  Seney, 
66  Iowa  502;  Couchman  v.  Maupin,  78  Ky.  33; 
Saunders  v.  Reilly,  105  N.  Y.  12,  59  Am.  Rep. 
472;  Miller  v.  Estill,  5  Ohio  St.  50S,  67  Am. 
Dec.  305;  Stahl  v.  Osmers  31  Oregon  199- 
Rice  v.  Barnard.  20  Vt.  479,  50  Am.  Dec.  54. 

As  to  Conversion  of  Firm  Property  into  Separate 
Property,  see  supra,  this  substction,  Application 
<>y  Partners  —  Conversion  of  Firm  Property 
into  Individual  Properly. 

Where  One  Partner  Sells  to  His  Copartner  with- 
out reserving  a  lien,  none  can  be  asserted  bv 


the  firm  creditors.    Reese  v.  Bradford,  13  Ala. 

837. 

Where,  however,  the  selling  partner  stipu- 
lates thai  he  shall  retain  a  lien  upon  the  part- 
nership property  to  secure  the  payn.ent  of  the 
partnership  debts,  and  the  agreement  is  duly 
recorded,  or  the  separate  creditor  has  actual 
notice,  the  lien  and  remedy  therein  remain  the 
same  as  where  there  is  a  dissolution  without 
sale.    Rogers  v.  Nichols,  20  Tex.  719. 

Substitution  of  Creditor  to  Partner's  Lien.  — 
Where  one  pariner,  on  dissolution,  sells  his 
interest  in  the  firm  assets  to  the  other,  who 
agrees  to  pay  the  firm  debts,  the  selling  part- 
ner retaining  a  lien  on  the  firm  assets  as  in- 
demnity against  loss,  on  the  insolvency  of 
both  partners,  the  firm  creditors  will  be  sub- 
stituted to  the  partner's  lien.  Buck  Stove  Co. 
v.  Johnson,  7  Lea  (Tenn.)  2S3. 

8.  See  supra  this  title.  Partners'  Rights  and 
/liabilities  Inter  Se —  Pight  to  Partner's  Lien. 

9.  Priority  of  Separate  Creditors  in  Distribution 
of  Separate  Estate  —  England.  —  Exp  Crowder, 
2  Vern.  706;  Ex  p.  Cook,  2  P.  Wms.  500;  Ex  p. 
Ellon,  3  Ves.  Jr.  23S.  But  see  Ex  p.  Hodgson, 
2  Bro.  C.  C.  5,  Ex  p.  Copland.  1  Cox  Ch.  420. 

United  States. — In  re  Warren,  2  Ware  (U. 
S.)  320;  Murrill  v.  Neill,  8  How.  (U.  S.)  414; 
Blair  v.  Harrison,  (C.  C.  A  )  57  Fed.  Rep.  257; 
In  re  Estes,  3  Fed.  Rep.  134;  Swann  v.  San- 
born, 4  Woods  (U.  S.)  625,  23  Fed.  Cas.  No. 
I3.&75- 

Alabama. — Coffin  v.  McCullough,  30  Ala. 
107;  Van  Wagner  v.  Chapman.  29  Ala.  172; 
Bridge  v.  McCullough,  27  Ala.  661;  Smith  v. 
Mallory.  24  Ala.  628;  Emanuel  v  Bird,  19  Ala. 
596,  54  Am.  Dec.  200. 

Colorado.  — Charles  v.  Eshleman,  5  Colo.  107. 
Connecticut.  —  Filley  v.  Phelps,  iS  Conn.  302. 
Georgia.  —  La  Grange  Bank  v.  Colter,  101 
Ga.  134;  Thornton  v.  Bussey,  27   Ga.  302; 
Hoskins  :\  Johnson,  24  Ga.  625. 

Illinois.  —  Preston  z.  Colby.  117  111.  477; 
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bb.  Application  of  Rule.  —  It  is  held  that  the  equity  of  individual  creditors 
will  never  be  enforced  to  take  away  the  legal  lien  of  judgments  in  favor  of 
joint  creditors  against  the  separate  estate,  and  that  the  principle  applies  only 
in  cases  of  death,  bankruptcy,  etc.,  when  there  is  no  legal  lien.1 

Where  a  Person  Is  a  Member  of  Two  Partnerships  his  separate  creditors  have  a 
preference  over  his  interest  in  the  property  of  one  of  the  firms  as  against 
creditors  of  the  other  firm.8 

Judgment  Against  Surviving  Partner.  —  It  has  been  held  that  the  private  creditors 
of  a  partner  are  entitled  to  payment  out  of  his  separate  estate,  in  preference 
to  the  partnership  creditors,  though  the  partnership  creditors  have  recovered 
judgment  against  him  as  surviving  partner.3 

CC  EXCEPTION'S  TO  RULE  —  (aa)  No  Priority  in  Some  Jurisdictions.  —  In  SOITie  jurisdic- 
tions it  is  held  that  firm  creditors  are  entitled  to  share  pari  passu  with  the 
separate  creditors  in  the  separate  estate.4    With  one  qualification,  this  rule 


Union  Nat.  Bank  v.  Bank  of  Commerce,  94 
III.  271;  Hurlbut  v.  Johnson,  74  111.  64;  Bopp 
v.  Fox,  63  111.  540;  Adams  v.  Sturges,  55  111. 
468;  Rainey  v.  Nance.  54  III.  29;  Morrison  v. 
Kurtz,  15  111.  193;  Greene  v.  Casey,  86  111. 
App.  523;  Brown  v.  Stewart,  78  111.  App.  387; 
Singer  v.  Carpenter,  125  111.  117. 

Indiana.  — Chandler  v.  Jessup,  132  Ind.  351; 
Winslo-v  v.  Wallace,  116  Ind.  317;  Louden 
?/.  Ball,  93  Ind.  232;  Warren  v.  Able,  91  Ind. 
107;  B  ike  v.  Smiley,  84  Ind.  212;  New  Market 
Nat.  Bank  v.  Locke,  89  Ind.  428;  Meridian 
Nat.  Bank  v  Brandt,  51  Ind.  56;  Hardy  v. 
Overman,  36  Ind.  549;  Dean  v.  Phillips,  17 
Ind.  406. 

Iowa.  —  Miller  v.  Clarke,  37  Iowa  325;  Lov- 
ing v.  Pairo,  10  Iowa  282,  77  Am.  Dec.  108. 

Kansas.  —  Fullam  v.  Abrahams,  29  Kan.  725. 

Maine. — Crooker  :•.  Crooker,  52  Me.  267, 
83  Am.  Dec.  509. 

Maryland.  —  Hopkins  v.  Adey,  92  Md.  1; 
Glenn  v.  Gill,  2  Md.  1. 

Massachusetts . — Very  v.  Clarke,  177  Mass  52. 

Missouri.  —  McDonald  v.  Meek,  57  Mo. 
App.  254. 

jVezu  Hampshire.  — -  Weaver  v.  Weaver,  46  N. 
H.  188;  Treadwell  v.  Brown,  41  N.  H.  12; 
Holton  v.  Holton,  40  N.  H.  77;  Crockett  v 
Crain,  33  N.  H.  542;  Jarvis  v.  Brooks,  23  N. 
H.  136;  Gibson  v.  Stevens,  7  N.  H.  352. 

New  Jersey.  —  Davis  v.  Howeil,  33  N.  J.  Eq. 
72;  Wisham  v.  Lippincott,  9  N.  J.  Eq.  353; 
Hiles  v.  Dunn.  (N.  J.  1901)  48  Atl.  Rep.  315; 
Greene  v.  Butterworth,  45  N.J.  Eq.  738;  Scull 
v.  Alter,  16  N.  J.  L.  147. 

New  York.  —  Ganson  v.  Lathrop,  25  Barb. 
(N.  Y.)  455;  Kirby  v.  Carpenter,  7  Barb.  (N. 
Y.)  373;  O'Neil  v.  Salmon,  (Supm.  Ct.  Gen.  T.) 
25  How.  Pr.  (N.  Y.)  246;  Bogert  v.  Haight,  9 
Paige  (N.  Y.)  297;  Nicoll  v.  Mumford,  4  Johns. 
Ch.  (N.  Y.)  522;  Muir  v.  Leitch,  7  Barb.  (N.  Y.) 
341;  North  River  Bank  v.  Stewart,  4  Bradf. 
(N.  Y.)  254;  Lockwood  v.  Carr,  4  Dem.  (N.  Y.) 
515;  Matter  of  Potter,  5  Dem.  (N.  Y.)  108; 
Good»vin  v.  Einstein,  (Supm.  Ct.  Spec.  T.)  51 
How.  Pr.  (N.  Y.)  9;  Meech  v.  Allen,  17  N.  Y. 
300,  72  Am.  Dec.  465  ;  Consaulus  v.  McConihe, 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  89;  Averill 
v.  Loucks,  6  Barb.  (N.  Y.)  470;  Matter  of  Gray, 
in  N.  Y.  404. 

Ohio.  —  Williams  v.  Bradley,  4  Ohio  Cir. 
Dec.  570,  7  Ohio  Cir.  Ct.  227;  Rodgers  v. 
Meranda,  7  Ohio  St.  179.  Contra,  Grosvenor 
v.  Austin,  6  Ohio  103,  25  Am.  Dec.  743. 


Oregon.  —  Barrett  v.  Furnish,  21  Oregon  17. 
Pennsylvania.  —  Stauffer's  Estate,  15  Pa.  Co. 
Ct.  492;  Moffat's  Estate,  25  Pittsb.  Leg.  J.  N. 
S.  (Pa.)  92;  McKenna's  Estate,  11  Phila.  (Pa.) 
84,  32  Leg.  Int.  (Pa.)  218,  1  W.  N.  C.  (Pa.)  517; 
McCormick's  Appeal,  55  Pa.  St.  252. 

Rhode  Island. — Colwell  v.  Weybosset  Nat. 
Bank,  16  R.  I.  288. 

Virginia.  —  Rixey  v.  Pearre,  89  Va.  113. 
Washington.  —  Richmond    v.   Voorhees,  10 
Wash.  316. 

Wisconsin.  —  Rollins  v.  Humphrey,  98  Wis. 
66;  Lord  v.  Devendorf,  54  Wis.  491,  41  Am. 
Rep.  58. 

See  also  the  titles  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  pp.  107,  139; 
Debts  of  Decedents,  vol.  8,  p.  1053;  Fraudu- 
lent Sales  and  Conveyances,  vol.  14,  p.  424 
et  seq. 

Reduction  of  Joint  and  Several  Liability  to  Joint 
Judgment.  —  The  fact  that  a  creditor  has  re- 
duced a  joint  and  several  liability  for  a  part- 
nership tort  to  a  joint  judgment  does  not  pre- 
vent him  from  enforcing  it  against  the  separate 
estate  of  the  debtors.  Matter  of  Blackford, 
35  N.  Y.  App.  Div.  330. 

Reason  of  Rule.  —  The  rule  as  to  the  priority 
of  individual  creditors  in  the  individual  assets 
seems  to  rest  on  considerations  of  convenience 
and  the  notion  that,  inasmuch  as  firm  creditors 
have  a  priority  in  firm  assets,  it  is  no  more 
than  just  that  separate  creditors  should  have 
a  similar  priority  in  separate  assets.  Lacey 
v.  Hill,  L.  R.  8  Ch.  444;  Ex  p.  Cook,  2  P. 
Wms.  500;  Brown  v.  Stewart,  78  111.  App.  387; 
Weyer  v.  Thornburgh,  15  Ind.  124;  Davis  v. 
Howell,  33  N.  J.  Eq.  72;  Rodgers  v.  Meranda, 
7  Ohio  St.  179 

1.  Principle  Applies  Only  in  Absence  of  Legal 
Lien.  —  Hoskins  v.  Johnson,  24  Ga  625  ;  Baker 
v.  Wimpee,  19  Ga.  87;  Cleghorn  v.  Insurance 
Bank,  9  Ga.  3ig;  Fullam  v.  Abrahams,  29 
Kan.  725;  Wisham  v  Lippincott,  9  N.  J.  Eq. 
353;  McDonald  v.  McDonald,  (Supm.  Ct.  Gen. 
T.)  17  N.  Y.  Supp.  230;  Barrett  v.  Furnish,  21 
Oregon  17.  Compare  Jarvis  v.  Brooks,  23  N. 
H.  136;  Crockett  v.  Crain,  33  N.  H.  543. 

2.  Where  Member  of  Two  Firms.  —  Weaver  v. 
Weaver,  46  N.  H.  188. 

3.  Woddrop  v.  Ward,  3  Desaus.  (S.  Car.) 
203. 

4.  View  that  Firm  Creditors  May  Share  Pari 
Passu  —  England. — Exp.  Copland,  i  Cox  Ch. 
420;  Ex  p.  Hodgson,  2  Bro.  C.  C.  5.  Compare 
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is  correct  on  principle.  This  qualification  is  that  firm  creditors  should  be 
compelled  first  to  exhaust  the  joint  estate,  after  which  they  should  be 
admitted  to  share  pari  passu  with  the  undivided  creditors  in  the  whole  of  the 
separate  estate.  This  rests  upon  the  equitable  doctrine  of  the  marshaling  of 
assets,  and  is  the  present  law  in  some  jurisdictions.1 

In  One  or  Two  States  the  rule  prevailing  allows  the  separate  creditors  to  make 
the  same  percentage  of  their  debts  out  of  the  separate  property  that  the  firm 
creditors  have  made  out  of  the  firm  property,  after  which  both  classes  of 
creditors  share  pari  passu  in  the  balance  of  the  individual  estate.2 

(bb)   Where  No  Joint  Estate  nor  Living  Solvent  Partner.  —  The   general  rule  is  that 

where  there  is  neither  joint  estate  nor  living  solvent  partner  to  whom  the  firm 
creditors  can  resort,  the  rule  does  not  apply,  and  both  firm  and  separate 
creditors  share  equally  in  the  separate  estate;3  but  some  courts  have  taken  a 
contrary  view.4 

(ec)  Secret  Partnerships.  —  Where  there  is  an  actual  but  not  an  ostensible  part- 
nership, all  the  partners  but  one  being  secret  or  dormant,  the  joint  creditors 
have  an  election  to  proceed  against  either  the  separate  estate  of  the  ostensible 
partner  or  against  the  joint  estate.  But  if  the  firm  creditors  resort  to  the 
separate  estate,  the  separate  creditors  will  be  subrogated  to  their  rights 
against  the  joint  estate.5  Where  the  partnership  is  secret,  a  separate  creditor 
of  the  ostensible  owner  of  the  property  who  first  levies  his  execution  will  be 


the  English  cases  cited  supra,  this  subsection, 
Priorities  in  Separate  Property  —  Rule  Stated. 

Louisiana.  —  Gueringer  v.  His  Creditors,  33 
La.  Ann.  1279;  Morgan  v.  His  Creditors,  8 
Mart.  N.  S.  (La.)  599,  20  Am.  Dec.  262,  Carter 
v.  Gallowav,  36  La.  Ann.  473. 

South  Carolina.  — Gadsden  v.  Carson,  9  Rich. 
Eq.  (S.  Car.)  252,  70  Am.  Dec.  207;  Fleming 
v.  Billings,  9  Rich.  Eq.  (S.  Car.)  149;  Higgin- 
son  v.  Air,  1  Desaus.  (S.  Car.)  427;  Hutzler  v. 
Phillips,  26  S.  Car  136,  4  Am.  St.  Rep.  687; 
Blair  v.  Black,  31  S.  Car.  346,  17  Am.  St.  Rep.  30. 

Texas.  —  Roberson  v.  Tonn,  76  Tex.  535; 
Cox  v.  Miller,  54  Tex.  16. 

Vermont.  —  Bard  well  v.  Perry,  19  Vt.  292, 
47  Am.  Dec.  687. 

West  Virginia.  —  Freepart  Stone  Co.  v.  Ca- 
rey, 42  VV.  Va.  276. 

See  also  the  titles  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  pp.  107,  139; 
Debts  of  Decedents,  vol.  8,  p.  1053:  Fraudu- 
lent Sales  and  Conveyances,  vol.  14,  p.  424 
et  sea. 

1.  Duty   First   to   Exhaust   Joint   Estate.  — 

Adams  v.  Stuiges,  55  III.  468;  Hubble  v. 
Perrin,  3  Ohio  287;  Wardlaw  v.  Gray,  Dudley 
Eq.  (S.  Car.)  112;  Gowan  v.  Tunno,  Rich.  Eq. 
Cas.  (S.  Car.)  369;  Gadsden  v.  Carson,  9  Rich. 
Eq.  (S.  Car.;  252,  70  Am.  Dec.  207;  Fleming  v. 
Billings,  9  Rich.  Eq.  (S.  Car.)  149;  Wilson  v. 
McConnell,  9  Rich.  Eq.  (S.  Car.)  500;  Blair 
v.  Black,  31  S.  Car.  346,  17  Am.  St.  Rep.  30; 
Hutzler  v.  Phillips,  26  S.  Car.  136,  4  Am.  St. 
Rep.  687;  Bard  well  v.  Perry,  19  Vt.  292,  47 
Am.  Dec.  687;  Pettyjohn  v.  Woodruff,  86  Va. 
478;  Robinson  v.  Allen,  85  Va.  721;  Freeport 
Stone  Co.  v.  Carev,  42  W.  Va.  276. 

2.  Entitled  to  Same  Percentage  as  Firm  Cred- 
itors Have  Made  from  Firm  Property.  —  Fayette 
Nat.  Bank  v.  Kenney.  79  Ky.  133;  Whitehead 
v.  Chadwell,  2  Duv.  (Ky.)  432;  Northern  Bank 
v.  Keizer,  2  Duv.  (Ky  )  169;  Lewis  v.  Deposit 
Bank,  13  Ky.  L.  Rep.  47;  Hill  v.  Cornwall,  95 
Ky.  512.  See  also  Johnson  v.  Gordon,  102  Ga. 
350;  Bell  v.  Newman,  5  S.  &  R.  (Pa.)  78. 


3.  No  Joint  Estate  nor  Solvent  Living  Partner 

—  England. — Ex  p.  Hayden,  1  Bro.  C.  C. 
454- 

United  States. — In  re  West,  39  Fed.  Rep. 
203;  In  re  Lloyd,  22  Fed.  Rep.  88;  In  re  Col- 
lier, 12  Nat.  Bankr.  Reg.  266,  6  Fed.  Cas.  No. 

3,002. 

Alabama.  —  Smith  v.  Mallory,  24  Ala.  628; 
Emanuel  v.  Bird,  19  Ala.  596,  54  Am.  Dee. 
200. 

Illinois.  —  Pahlman  v.  Graves,  26  111.  405; 
Ladd  v.  Griswold,  9  111.  25,  46  Am.  Dec.  443. 

Kansas.  —  Fullam  v.  Abrahams,  29  Kan. 
725;  Tavlor  v.  Riggs,  8  Kan.  App.  323. 

Kentucky.  —  McGill  v.  McGill,  2  Met.  (Ky.) 
258. 

Maryland.  —  McCulloh  v.  Dashiell,  I  Har. 
&  G.  (Md.)  96,  18  Am.  Dec.  271. 

Missouri.  —  Shackelford  v.  Clark,  78  Mo.  491. 
New  Jersey.  —  Howell  v.  Teel,  29  N.  J.  Eq. 
490;  Scull  v.  Alter,  16  N.  J.  L.  147. 

Ohio.  —  Rodgers  v.  Meranda,  7  Ohio  St.  179; 
In  >vRobb.  5  Ohio  Dec.  227,  5  Ohio  N.  P.  52; 
Scovil  v.  Stage,  8  Ohio  Dec.  (Reprint)  54.  5 
Cine.  L.  Bui.  351;  Brock  v.  Bateman,  25  Ohio 
St.  609. 

Pennsylvania.  —  Stauffer's  Estate,  15  Pa.  Co. 
Ct.  492;  Matter  of  Sperry,  I  Ashm.  (Pa.)  347. 

Rhode  Island.  —  Alexander  v.  Gorman,  15  R. 
I.  421. 

Wisconsin. — Curtis  v.  Woodward,  58  Wis. 
499,  46  Am.  Rep.  647. 

4.  Warren  v.  Farmer,  100  Ind.  593;  Howe 
v.  Lawrence,  9  Cush.  (Mass.)  553,  57  Am.  Dec. 
68;  Matter  of  Gray,  n  1  N.  V.  404  But  see 
Jenkins  v.  De  Groot,  1  Cai.  Cas.  (N.  Y.)  122; 
Hamersley  v.  Lambert,  2  Johns.  Ch.  (N.  Y.) 
508;  Candee  v.  Seaman,  2  N.  Y.  L.  Bui.  27; 
Matter  of  Striker,  (Surrogate  Ct.)  24  Misc.  (N. 

Y.)  422. 

5.  Secret  Partnerships.  —  Reynolds  v.  Bowlev, 
L.  R.  2  Q.  B.  474:  Ex  p.  Reid,  2  Rose  84; 
Elliot  v.  Stevens,  38  N.  H.  311:  Van  Valen  v. 
Russell,  13  Barb.  (N.  Y.)  590.    But  see  Lord  v. 

aldwin,  6  Pick.  (Mass.)  348. 
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preferred  to  one  levying  subsequently  under  an  execution  against  the  part- 
nership.   In  such  a  case  equity  leaves  the  parties  to  their  rights  at  law.1 

dd.  Preference  of  Individual  Debts  to  Those  of  Partner  to  Firm  —  (aa)  General  Rule. 
 The  firm,  as  a  creditor  of  a  partner,  cannot  compete  with  the  latter's  indi- 
vidual creditors  in  the  separate  estate,  because  this  would  in  effect  allow  a 
bankrupt  partner  to  compete  with  his  own  creditors.2 

(bb)  Exceptions.  —  Where  a  Partner  Is  Indebted  to  His  Firm  on  Account  of  His  Fraudulent 
Conversion  of  Its  Property  to  his  own  use,  the  firm  may,  to  this  extent,  share  with 
the  individual  creditors  in  the  separate  estate.3 

Where  Debt  Is  in  Respect  to  Separate  Business  Carried  On  by  Partners.  —  Another  excep- 
tion to  the  general  rule  has  been  held  to  exist  where  the  debt  to  the  firm 
grew  out  of  dealings  between  the  firm  and  the  partner  in  respect  to  a  separate 
trade  carried  on  by  the  latter.4 

ee.  Preference  of  Firm  Debts  to  Debts  to  Copartner.  —  Firm  creditors  are  held 
to  have  a  priority  in  the  separate  estate  over  a  partner  who  is  a  creditor  of  a 
bankrupt  partner,  because  otherwise  such  partner  would  be  competing  with 
his  own  creditors.5 

ff.  Preference  of  Individual  Debts  to  Debts  to  Copartner  —  (ad)  In  General-  — 
Where  there  are  both  firm  and  separate  creditors,  the  separate  assets  must  be 
applied  in  payment  of  the  separate  creditors  before  payment  can  be  made  to 
a  copartner  who  is  also  a  separate  creditor.6 

(bb)  Exceptions  — •  Where  There  Are  No  Firm  Debts.  —  The  reason  for  the  rule  is  that 
if  a  creditor  partner  shared  equally  with  the  other  separate  creditors,  the  sur- 
plus of  the  separate  estate,  which  alone  is  applicable  to  firm  creditors,  would 
be  diminished,  or,  in  other  words,  the  partner  would  be  competing  with  the 
firm,  and  therefore  with  his  own  creditors,  which  is  never  permitted.  This 
reason  does  not  exist  where  there  are  no  firm  creditors,  as  where  all  firm  debts 
have  been  satisfied  and  discharged  in  any  manner.  Accordingly,  in  such  a 
case,  a  partner  may  share  equally  with  other  separate  creditors  in  his  debtor 
partner's  separate  estate.7 

Where  Estate  Insufficient  to  Pay  Other  Separate  Creditors  in  Full.  —  So  the  reason  fails 
where  the  separate  estate  is  insufficient  to  pay  the  other  separate  creditors  in 
full,  for  in  such  case  there  would  be  no  surplus  applicable  to  firm  creditors, 
and  hence  the  partner  is  not  competing  with  firm  creditors.8 

X.  Dissolution  —  1.  How  Effected  —  a.  By  Operation  of  Law  —  (i) 
Death  of  Partner  —  (a)  In  General.  —  As  a  general  rule,  whether  a  partnership 
is  formed  to  continue  for  a  definite  term  or  at  will,  the  death  of  one  partner 
ipso  facto  dissolves  the  partnership  by  operation  of  law  as  to  all  the  partners,9 


1.  Separate  Creditor  First  Levying  Preferred.  — 

Biown's  Appeal,  17  Pa.  St.  480;  Whitworth  v. 
Patterson,  6  Lea  (Tenn.)  119. 

2.  Firm  Cannot  Compete  with  Partner's  Indi- 
vidual Creditors.  —  Ex  p.  Lodge,  1  Ves.  Jr.  166; 
Read  v.  Bailey,  3  App.  Cas.  94;  Amsinck  v. 
Bean,  22  Wall.  (U.  S.)  395;  In  re  Hamilton,  I 
Fed.  Rep.  800;  Somerset  Potters  Works  v. 
Minot,  10  Cush.  (Mass.)  592;  Harmon  v.  Clark, 
13  Gray  (Mass.)  114;  Killefer  v.  McLain,  70 
Mich.  508. 

3.  Debt  Arising  from  Fraudulent  Conversion  of 
Firm  Property.  —  Read  v.  Bailey,  3  App.  Cas. 
94;  Lacey  v.  Hill,  4  Ch.  D.  537;  Ex  p.  Yonge, 
3  Ves.  &  B.  31;  Cowan  v.  Gill,  11  Lea  (Tenn.) 
674. 

4.  Exp.  St.  Barbe,  11  Ves.  Jr.  413. 

5.  Firm  Debts  Preferred  to  Debt  to  Copartner. 
—  Ex  p.  Carter,  2  Glyn  &  J.  233;  Ross  v.  Car- 
son, 32  Mo.  App.  148. 

6.  Individual  Debts  Preferred  to  Debts  to  Co- 
partner. —  Nanson  v.  Gordon,  1  App.  Cas.  195; 


Exp.  Maude,  L.  R.  2  Ch.  550;  Exp.  Kendall, 
17  Ves.  Jr.  521 ;  Hill  v.  Beach,  12  N.J.  Eq.  31. 

7.  Rule  Not  Applicable  Where  No  Firm  Debts. 

—  Exp.  King,  17  Ves.  Jr.  115;  Exp.  Graze- 
brook,  2  Deac.  &  C.  186;  Ex  p.  Andrews,  25 
Ch.  D.  505;  In  re  Dell,  5  Sawy.  (U.  S.)  344,  7 
Fed.  Cas.  No.  3,774;  Amsinck  v.  Bean,  22 
Wall.  (U.  S.)  395;  Price  v.  Cavins,  50  Ind.  122; 
Hill  v.  Beach,  12  N.  J.  Eq.  31;  Payne  v.  Mat- 
thews, 6  Paige  (N.  Y.)  19,  29  Am.  Dec.  738; 
Scott's  Appeal,  88  Pa.  St.  173. 

8.  Estate  Insufficient  to  Pay  Other  Separate 
Creditors  in  Full.  —  Ex  p.  Topping,  4  De  G.  J. 
&  S.  551.  See  also  Payne  v.  Matthews,  6  Paige 
(N.  Y.)  ig,  29  Am.  Dec.  738. 

9.  Death  Ipso  Facto  Dissolves  Firm  —  England. 

—  Crawshay  v.  Maule,  1  Svvanst.  520;  Exp. 
Ruffin,  6  Ves.  Jr.  126;  Pigott  v.  Bagley,  M'Clel. 
&  Y.  576,  19  Eng.  Rul.  Cas.  515,  note. 

United  States.  —  Burwell  v.  Cawood,  2  How. 
(U.  S.)  560;  Scholefield  v.  Eichelberger,  7  Pet. 
(U.  S  )  586;  McKinzie  v.  U.  S.,  34  Ct.  CI.  278. 
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however  numerous  the  association  may  be.1  The  power  and  authority  of  the 
surviving  partners  to  carry  on  for  the  future  the  partnership  trade  and  busi- 
ness or  to  engage  in  any  new  transactions  on  account  of  the  partnership  are 
completely  at  an  end,  and  the  survivor  must  proceed  to  wind  up  the  business.* 
But  pending  application  of  the  joint  property  to  payment  of  the  joint  debts 
and  a  due  distribution  of  the  surplus,  there  is  a  subsisting  community  of 
interest  between  the  representatives  of  the  deceased  partner  and  the  survivors.3 
Such  dissolution,  it  is  held,  not  only  terminates  the  partnership,  but  suspends 
the  execution  of  all  partnership  agreements.4 


Alabama.  —  Espy  v.  Comer,  76  Ala.  501; 
Knapp  v.  McBride,  7  Ala.  19;  Lee  v.  Wim- 
berly,  102  Ala.  539. 

Arkansas.  —  Humphries  v.  McCraw,  5 
Ark.  61. 

California.  —  Louis  v.  Elfell.  89  Cal.  547; 
Gleason  v.  While,  34  Cal.  258. 

Connecticut.  —  Filley  v.  Phelps,  18  Conn.  301; 
Pitkin  v.  Pitkin.  7  Conn  307,  18  Am.  Dec. 
in;  Canfield  v.  Hard.  6  Conn.  184. 

Georgia.  —  Carter  -'.  Lipsey,  70  Ga.  418; 
Mulherin  v.  Rice,  106  Ga.  810. 

Illinois. — Talcott  v.  Dudley,  5  111.  427; 
Oliver  v.  Forrester,  96  111.  315;  McCall  v. 
Moss.  112  111.  493;  Nelson  v.  Hayner,  66  III. 
487;  Remick  v.  Ernie;,  42  111.  342;  Forrester  v. 
Oliver,  1  III.  App.  259. 

Indiana.  —  Schmidt  v.  Archer,  113  Ind.  365; 
Cobble  v.  Tomlinson,  50  Ind.  550. 

Kansas.  —  Johnson  v.  Clark,  18  Kan.  157. 

Kentucky.  —  Ellis  v.  Johnson,  4  Ky.  L.  Rep. 
991. 

Louisiana.  — Price  v.  Mathews,  14  La.  Ann. 
11;  Cane  v.  Battle,  3  La.  Ann.  642;  Smith  v. 
Smith,  51  La.  Ann.  72. 

Maine.  —  Hamlin  v.  M  insfield,  88  Me.  131. 

Maryland.  —  Williamson  v.  Wilson,  1  Bland 
(Md.)  418;  Goodburn  v.  Stevens,  5  Gill  (Md.) 
1:  Walker  v.  House,  4  Md.  Ch.  39;  Hall  v. 
Clagett,  48  Md.  223. 

Massachusetts . — Dvert/.  Clark,  5  Met.  (Mass.) 
562,  39  Am.  Dec.  697. 

Michigan.  —  Van  Kleeck  v.  McCabe.  87 
Mich.  599,  24  Am.  St.  Rep.  182;  Jenness  v. 
Carleton,  40  Mich.  343;  Roberts  v.  Kelsey,  38 
Mich.  602. 

Minnesota. —  Hoard  v.  Clum,  31  Minn.  186. 

Mississippi.  —  Mayson  v.  Bsazley,  27  Miss. 
106;  Robertshaw  v.  Hanwav.  52  Miss.  713. 

Missouri.  — Exchange  Bink  v.  Tracy,  77 
Mo.  594;  Edwards  v.  Thomas,  66  Mo.  468; 
Mudd  v.  Bast,  34  Mo.  465;  Gaskill  v.  Adams, 
83  Mo.  App.  380. 

New  York.  — Griswold  v.  Wdddington.  15 
Johns.  (N.  Y.)  57;  Egberts  v.  Wood.  3  Paige 
(N  Y.)  517,  24  Am.  Dec.  236;  Durant  v.  Pier- 
son,  124  N.  Y.  444,  21  Am.  Si.  Rep.  686;  Stew- 
art v.  Robinson,  115  N.  Y.  328;  Greenburg  v. 
Early,  (C.  PI  Gen.  T.)  4  Misc.  (N.  Y.)  99; 
Cheeseman  v.  Wiggins,  1  Thomp.  &  C.  (N.  V.) 
595;  Sage  v.  Woodin,  66  N.  Y.  578. 

Ohio.  — Champion  v.  Will'ams,  2  Ohio  Dec. 
388. 

Pennsylvania.  —  Smith's  Estate,  11  Phila. 
(Pa.)  131,  33  Leg  Int.  (Pal  149;  Gratz  v. 
Bayard,  n  S.  &  R.  (Pa.)  41;  Darling's  Estate, 
7  Kulp  (Pa.)  323. 

Rhode  Island.  —  Potter  v.  Moses.  I  R.  I.  430. 

South  Carolina. — Jones  v.  McMichael.  12 
Rich.  L.  (S.  Car.)  176:  Fisher  v.  Tucker.  1  Mc- 
Cord  Eq.  (S.  Car.)  169;  Tompkins  v.  Tomp- 


kins, 18  S.  Car.  24;  Carroll  v.  Alston.  1  S. 

Car.  7. 

Tennessee.  —  Mobile  Bank  v.  Andrews,  2 
Sneed  (Tenn.)  535;  Isler  v.  Baker,  6  Humph. 

(Tenn.)  85. 

Texas.  —  Landa  v.  Shook,  87  Tex.  608; 
Alexander  v.  Lewis,  47  Tex.  482. 

Vermont.  —  McNeish  v.  U.  S.  Hulless  Oal 
Co.,  57  Vt.  316;  Walker  v.  Wait,  50  Vt.  668; 
Tenney  v.  New  England  Protective  Union,  37 
Vt.  64. 

Virginia.  —  Davis    v.  Christian,   15  Gralt. 

(Va.)  11. 

Wisconsin.  —  Vilas  v.  Farwell,  9  Wis.  460. 
Dissolved  by  Death  of  Silent  Partner.  —  Wash- 
burn v.  Goodman,  17  Pick.  (Mass.)  519. 
Dissolution  of  Limited  Partnership  by  Death.  — 

See  the  title  Limited  Partnership,  vol.  19,  p. 
387. 

Joint-stock  Companies  and  Mining  Partnerships 
Are  Exceptions. —  See  the  title  Joint-stock  Com- 
panies, vol.  17,  p.  637  el  seq.;  and  see  infra, 
this  title.  Mining  Partnerships. 

1.  As  to  All  Survivors.  —  Knowlton  v.  Reed, 
38  Me.  246;  Ames  v.  Downing,  1  Bradf.  (N. 
Y.)  321.  And  see  the  cases  cited  in  the  next 
preceding  note 

2.  Duty  of  Survivors  to  Wind  Dp  Business.  — 
See  infra,  this  section.  Rights,  Powers,  and 
Liabilities  A fter  Dissolution  —  Surviving"  Part- 
ners. 

Where  a  Partnership  Is  Dissolved  by  the  Death 
of  a  Partner,  the  Accounts  Are  to  Be  Taken  at  that 
Time.  —  Goodburn  v.  Str  \  ens,  5  Gill  (Md. )  1. 

Survivors  Have  No  Bight  to  Expend  Funds 
Thereafter  in  Conduct  of  Business.  —  Remick  -. 
Emig,  42  111.  342. 

3.  Community  of  Interest  Between  Representa- 
tives and  Survivors.  —  Nelson  v.  Hayner,  66  111. 
487. 

4.  Suspends  Execution  of  Firm  Agreements.  — 

Oliver  v.  Forrester,  g6  111.  315 

A  Contract  for  Employment  by  the  Firm  for  one 
year  terminates  by  the  death  of  a  partner  dur- 
ing such  year.  Greenburg  v.  Early,  (C.  PI. 
Gen.  T.)  4  Misc.  (N.  Y.Jgg.  And  see  Louis 
r'.  Elfelt,  89  Cal.  547.  But  see  Hughes  v. 
Gross.  166  Mass.  61.  55  Am.  St.  Rep.  375. 

Termination  of  Employment  of  Law  Firm  by 
Partnership.  —  Landa  v.  Shook,  S7  Tex.  60S. 

Power  Previously  Given  to  Firm  Terminated.  — 
Mudd  v.  Bast.  34  Mo.  46s;  Potter  v.  Moses,  1 
R.  I.  430;  Mobile  Bank  v.  Andrews,  2  Sneed 
(Tenn.)  535. 

A  Vendor  May  Rescind  a  Sale  on  the  Death  of  a 
Partner  where  the  sale  was  made  on  the  credit 
of  the  decedent  and  upon  special  trust  reposed 
in  him  by  the  terms  of  the  sale,  if  rescission  is 
possible.    Fulton  v.  Thompson,  iS  Tex  278. 

Debts  Contracted  by  Copartners  After  the  Death 
of  a  Partner  impose  no  liability  on  his  estate  in 
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(b)  Provisions  as  to  Continuance  —  aa.  In  General.  —  There  are,  however,  excep- 
tions to  the  general  rule  just  stated,  dependent  upon  the  inherent  nature  of 
the  business  of  the  firm,  upon  the  contract  of  partnership,  or  upon  the  testa- 
mentary disposition  which  the  deceased  partner  makes  of  his  interest,  with  the 
assent  of  the  surviving  members,1  and  it  is  not  unusual  to  provide  in  the 
original  articles  or  otherwise  for  a  continuance  of  the  partnership  business.2 
Any  agreement  taking  the  partnership  out  of  the  operation  of  the  usual  rule 
must,  however,  be  shown  distinctly  and  by  satisfactory  evidence.3 

66.  Effect  as  Preventing  Dissolution.  —  Where  such  provisions  for  continuance 
are  made,  it  is  sometimes  loosely  said  that  the  death  of  a  partner  does  not 
dissolve  the  partnership. 4  But  this  is  inaccurate.  If  the  business  is  carried 
on  under  such  arrangement,  there  is  in  effect  and  in  law  a  new  partnership.5 


the  absence  of  special  stipulation.  Marlett  v. 
Jackman,  3  Allen  (Mass.)  287;  Tyrrell  v.  Wash- 
burn, 6  Allen  (Mass.)  466;  Bacon  v.  Pomeroy, 
104  Mass.  577. 

1.  Exceptions  to  Rule.  —  Schmidt  v.  Archer. 
113  Ind.  365;  Powell  v.  Hopson,  13  La.  Ann. 
626. 

Such  Are  Joint-stock  Companies  and  Mining 
Partnerships.  —  See  the  title  Joint-stock  Com- 
panies, vol.  17,  p.  637  et  scq.;  and  see  infra, 
this  tide,  Mining  Partnerships. 

A  Partnership  for  the  Purchase,  Improvement, 
and  Sale  of  land,  the  money  contributed  by  a 
number  of  persons  and  the  management  in  the 
hands  of  trustees,  has  been  held,  upon  the 
analogy  of  mining  partnerships,  not  to  be 
terminated  by  the  death  of  one  shareholder. 
Horner  v.  Meyers,  4  Ohio  Dec.  404. 

Continuation  by  Court  of  Equity  on  Behalf  of 
Children  of  Deceased,  with  Consent  of  Survivors.  — 
Powell  v.  North,  3  Ind.  392,  56  Am.  Dec.  513. 

2.  Provisions  for  Continuance  of  Firm  Business 
—  England.  —  Dowse  v.  Gorton,  (1891)  A.  C. 
190;  In  re  Johnson,  15  Ch.  I).  548. 

United  States.  —  Burwell  v.  Cawood,  2  How. 
(U.  S.)  560. 

Ala6ama.  —  Houston  v.  Stanton,  n  Ala.  412; 
Knapp  v.  McBride,  7  Ala.  19;  Edgar  v.  Cook, 
4  Ala.  588. 

Connecticut.  —  Blodgett  v.  American  Nat. 
Bank,  49  Conn.  9;  Butler  v.  American  Toy 
Co..  46  Conn.  136;  Duffield  v.  Brainerd,  45 
Conn.  424. 

Massachusetts.  —  Stanwood  v.  Owen,  14  Gray 
(Mass.)  195. 

Michigan. — Jenness  v.  Carleton,  40  Mich. 
343- 

New  York.  —  Stewart  v.  Robinson,  115  N. 
Y.  328;  Wilson  v.  Simpson,  89  N.  Y.  619;  Dele- 
mater  v.  Hepivorth,  (Supm.  Ct.  Gen.  T.)  2  N. 
Y.  Supp.  310;  Matter  of  Laney,  50  Hun  (N. 
Y.)i5. 

Ohio.  —  Jones  v.  Procter,  5  Ohio  Dec.  416,  5 
Ohio  N.  P.  315. 

Pennsylvania.  —  Roessler's  Estate,  5  Pa. 
Dist.  776;  Laughlin  v.  Lorenz,  48  Pa.  St.  275, 
86  Am.  Dec.  592. 

Vermont.  —  McNeish  v.  U.  S.  Hulless  Oat 
Co.,  57  Vt.  316:  Walker  v.  Wait,  50  Vt.  668; 
Tenney  v.  New  England  Protective  Union,  37 
Vt.  64. 

See  also  supra,  this  title.  What  Constitutes 
Partnershib,  subdiv.  2.  6.  (3)  Delectus  Per- 
sonarum  —  How  Consent  May  Be  Given;  and 
see  infra,  the  notes  to  this  subdivision  of  this 
section 

Such  Stipulation  for  Continuance  Valid.  —  Leaf's 


Appeal,  105  Pa.  St.  505;  Brew  v.  Hastings,  196 
Pa.  St.  222. 

A  Partnership  May  Be  Carried  On  After  the 
Death  of  a  Partner  under  the  Provisions  of  a  Will, 

and  subject  to  the  terms  prescribed  thereby. 
Ex  p.  Bevan,  10  Ves.  Jr.  109;  Jones  v.  Walker, 
103  U.  S.  444;  Smith  v.  Ayer,  101  U.  S.  320; 
Espy  v.  Comer,  76  Ala.  501:  Peters  v.  Camp- 
bell, 2  Ohio  Dec.  (Reprint)  526,  3  West.  L. 
Month.  587;  Carter  v.  Young,  9  Lea  (Tenn.) 
210;  Godfrey  v.  Templcton,  86  Tenn.  161 ; 
Morrow  v.  Morrow,  2  Tenn.  Ch.  549. 

Louisiana  —  Particular  Partnership.  —  Al- 
though a  particular  partnership  (defined  in 
Rev.  Civ.  Code  La.  1900,  art  2835)  contains  a 
provision  for  continuance,  if  at  the  death  of 
one  partner  his  estate  proves  insolvent,  the 
consent  of  all  the  creditors  is  necessary  for  its 
continuance.  Buard  v.  Lemee,  12  Rob.  (La.) 
243- 

Provision  that  Survivor  May  Take  Over  Dece- 
dent's Share.  —  Jennings  v.  Jennings,  67  L.  J. 
Ch.  190;  Hunter  v.  Dowling,  (1895)  2  Ch.  223; 
Page  v.  Ratliffe,  76  L.  T.  N.  S.  63.  Such  a 
provision  amounts  only  to  an  option  to  pur- 
chase. Scharringhausen  v.  Luebsen,  52  Mo. 
337- 

3.  Agreement  Must  Be  Distinctly  Shown.  — 

Alexander  v.  Lewis,  47  Tex.  482.  See  also 
supta,  this  title,  the  reference  given  in  the 
last  preceding  note. 

4.  View  that  Death  Does  Not  in  Such  Case  Dis- 
solve Partnership.  —  Ferris  v.  Van  ingen,  110 
Ga.  102;  Rand  v.  Wright,  141  Ind.  226;  Rob- 
erts v.  Kelsey,  38  Mich.  602;  Edwards  v. 
Thomas,  66  Mo.  468;  Farmers',  etc.,  Sav. 
Inst.  v.  Garesche,  12  Mo.  App.  584. 

5.  New  Firm  in  Effect  and  in  Law.  —  Pitkin 
v.  Pitkin,  7  Conn.  314,  18  Am.  Dec.  in; 
Mattison  v.  Farnham,  44  Minn.  95;  Hoaid  v. 
Clum,  31  Minn.  186;  McGrath  v.  Covven,  57 
Ohio  St.  385;  Wilcox  v.  Derickson.  168  Pa.  St. 
331.    And  see  Lee  v.  Wimberly,  102  Ala.  539. 

Continuance  by  Survivor  Held  to  Be  His  Indi- 
vidual Business.  —  Brenner  v.  Husche,  69  Miss. 
309. 

Where  a  partnership  agreement  contains  a 
clause  that  "  the  business  shall  be  continued 
by  the  survivor,"  the  death  of  one  of  the  part- 
ners dissolves  the  partnership;  the  decedent's 
general  estate  does  not  share  in  the  profits  and 
losses  of  the  business,  and  his  executors  do 
not  become  partners  with  the  survivor.  Stew- 
art v.  Robinson,  115  N.  Y.  328. 

Antecedent  Creditors  Not  Affected  by  Temporary 
Provision  for  Continuance.  —  Ellis  v.  Johnson, 
4  Ky.  L.  Rep.  991. 
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cc.  Upon  Whom  Binding.  —  A  provision  in  articles  of  partnership  that  on  the 
death  of  a  partner  his  executor  or  personal  representative,  or  some  other  per- 
son, shall  be  entitled  to  the  place  of  the  decedent  in  the  firm,  with  the  capital 
of  the  decedent  in  the  firm  business,  or  some  part  of  it,  binds  the  surviving 
partner  to  admit  the  executor,  personal  representative,  or  nominee  of  the 
deceased  partner.1  Such  provisions  do  not,  however,  bind  the  latter  to  come 
in.  They  have  an  option  to  come  in  or  not  to  do  so,  and  a  reasonable  time 
within  which  to  elect.2 

dd.  Property  Affected  by  Agreement.  —  An  agreement  in  partnership  articles 
that  upon  the  death  of  any  partner  his  heirs  or  legal  representatives  shall 
occupy  his  place  in  the  partnership  binds  only  the  property  of  the  decedent 
which  is  in  the  firm  at  the  time  of  his  death.3 

(2)  Insolvency  or  Bankruptcy  —  In  General.  —  An  adjudication  of  the  insolv- 
ency or  bankruptcy  of  either  an  individual  partner  or  of  the  firm  dissolves 
the  partnership  by  operation  of  law,4  and  an  assignment  for  the  benefit  of 
creditors  has  the  same  effect.5 

Effect  of  Continuance  under  Firm  Name.  —  If  the  partners  continue  the  same  kind 
of  business  after  bankruptcy  under  the  same  partnership  name,  it  is  a  new 
partnership.0 

(3)  Marriage  of  Female  Partner.  —  At  common  law,  the  marriage  of  a 
female  partner  operated  as  a  dissolution.'  But  under  statutes  authorizing 
married  women  to  contract  and  hold  property  as  if  sole,  such  marriage  does 
not  have  this  effect.8  A  partnership  between  a  man  and  a  woman  will,  it  has 
been  held,  be  dissolved  by  their  marriage  to  each  other.9 

(4)  Where  Business  of  Firm  Becomes  Unlawful.  —  A  partnership  is  in  every 
case  dissolved  by  the  happening  of  an  event  which  makes  it  unlawful  for  the 
business  of  the  firm  to  be  carried  on,  or  for  the  members  of  the  firm  to  carry 
it  on  in  partnership. 10  Thus,  for  instance,  where  the  partners  are  residents  of 
different  countries,  the  breaking  out  of  war  between  such  countries  operates 
as  a  dissolution. 11 

b.  By  Act  OF  PARTIES  —  (1)  Where  Stipulated  Term  Expired — (a)  In 
General.  —  Where  a  partnership  is  formed  for  a  specified  term,  and  that  term 
has  expired,  the  partnership  is  dissolved  without  any  further  action  upon  the 

1.  Provision  Binding  upon  Survivor  to  Admit  Not  Dissolved  by  Assignment  Void  for  Want  of 

Person  Specified.  —  Wild  v.  Davenport,  48  N.  J.  Conformity  to  Statute.  —  Simmons  v.  Curt.s,  41 

L.  129.  Me.  373. 

2.  Admission  Optional  with  Those  Entitled.  —  6.  Continuance  under  Firm  Name  New  Partner  - 

Louisiana  Bank  v.  Kenner,  1  La  390;  Wild  v.  ship.  —  Atwood  v.  Gillett,  2  Dougl.  (Mich.)  2c/>. 

Davenport.  48  N.  J.  L.  129;  Wilson  v.  Simp-  See  also  Fitch  v.  Prvse,  4  Ky.  L   Rep.  904. 

son,  89  N.  Y.  619.    To  the  same  effect  are  7.  Dissolution  at   Common   Law.  —  Little  v. 

Edgar  v.  Cook,  4  Ala.  588;  Berry  v.  Folkes,  60  Grayson,  30  Piusb.  Leg.  J.  N.  S.  (Pa.)  222; 

Miss.  576.  Little  v.  Hazlett,  197  Pa.  St.  591;  Brown  v. 

The  Survivors  Need  Not  Account  for  Subsequent  Chancellor.  61  Tex.  437.    And  see  Xerot  v. 

Profits  in  case  the  representatives  of  the  de-  Burnand,  4  Russ.  247. 

ceased  elect  not  to  continue  the  business.  The  husband  of  the  partner  who  marries  is 

Wilson  v.  Simpson,  89  N.  Y.  619.  liable  for  her  antenuptial  debts.  Alexander 

3.  Property  Affected  by  Agreement.  —  Rand  r\  v.  Morgan.  31  Ohio  St.  546 

Wright,  141  Ind.  226.  8.  Disability  Removed  by  Statute. —  Brown  v. 

4.  Insolvency  or  Bankruptcy  of  Partner  or  Firm.  Chancellor,  61  Tex.  437.  And  see  Ferrero  v. 
—  Exp.  Ruffia,  6  Ves.  Jr.  126;  Fitch  v.  Pryse,  Buhlmeyer,  (N.  Y.  Super.  Ct.  Spec.  T.)  34 
4  Ky.  L.  Rep.  904;  Williamson  v.  Wilson,  1  How.  Pr.  (N.  Y.)  33. 

Bland  (Md.)  418;  Atwood  v.  Gillet.  2  Dougl.  9.  Marriage  Between   Partners. —  Bassett  v. 

(Mich.)  206,    And  see  Greene  v.  Breck,  32  Shepardson,  52  Mich.  3.    But  see  Burney  v. 

Barb.  (N.  Y.)  73.    See  also  the  title  Insolv-  Savannah  Grocery  Co.,  98  Ga.  711,  58  Am.  St. 

ency  and  Bankruptcy,  vol.  16,  p.  700.  Rep.  342. 

5.  Assignment  for  Benefit  of  Creditors.  —  Sim-  10.  Where  Firm  Business  Becomes  Unlawful. — 
mons  v.  Curtis,  41  Me.  373;  Davis  v.  Megroz,  Griswold  v.  Waddington,  16  Johns  (N.  Y.)  438. 
55  N.  J.  L.  427;  Ferrero  v.  Buhlmeyer,  (N.  Y.  affirming  15  Johns.  (N.  Y.)  57.  See  also  Es- 
Super.  Ct.  Spec.  T.)  34  How.  Pr.  (N.  Y.)  33;  posito  v.  Bowden,  7  El.  &  Bl.  763,  90  E.  C.  L. 
Carroll  v.  Evans,  27  Tex.  262.    See  also  Riddle  763. 

v.  Whitehall.  135  U.  S.  621;  and  the  reference  11.  Partners  Residents  of  Different  Countries  in 

in  the  last  note.  State  of  War. —  Matthews  z>.  McSiea,  91  U.  S. 
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part  of  the  partners.1  If  the  articles  of  partnership  provide  for  its  continu- 
ance during  the  existence  of  a  lease,  renewable  at  the  option  of  one  of  the 
partners,  a  refusal  by  such  partner  to  renew  ends  the  partnership." 

(b)  Continuance  Beyond  Term  by  Agreement.  —  A  partnership  for  a  stipulated  term 
may,  of  course,  be  continued  after  the  expiration  of  the  original  term,  by 
express  or  tacit  agreement,3  and  if  thus  continued,  and  there  is  no  evidence 
as  to  the  additional  term  of  its  existence,  it  will  be  regarded  as  a  partnership 
at  will  4  upon  the  terms  of  the  original  partnership  so  far  as  applicable  to  a 
partnership  at  will.5 

(2)  Where  Object  of  Partnership  Accomplished. — A  partnership  for  the 
accomplishment  of  some  particular  transaction  or  venture  is  at  an  end  upon 
the  completion  of  the  object  thereof.® 

(3)  Dissolution  by  Mutual  Consent  —  (a)  Eight  to  Dissolve  at  Any  Time.  —  By 
mutual  consent  of  all  the  partners,  a  partnership  may  be  dissolved  at  any 
time,  whether  it  was  formed  for  an  indefinite  time  or  for  a  fixed  period.7 

(b)  Form  of  Agreement.  —  A  Specific  Agreement  Is  Not  Necessary  to  dissolve  a  partner- 


7;  McAdams  v.  Havves,  9  Bush  (Ky.)  21,  New 
York  L  Ins.  Co.  v.  Clopton,  7  Bush  (Ky.)  185; 
Seaman  v.  Waddington,  16  Johns.  (N.  Y.)  510; 
Buchanan  v.  Curry,  19  Johns.  (N.  Y.)  137,  10 
Am.  Dec.  200;  Griswold  v.  Waddington,  15 
Johns.  (N.  Y.)  57;  Woods  v.  Wilder,  43  N.  Y. 
164,  3  Am.  Rep.  684;  Booker  v.  Kirkpatrick, 
26  Gratt.  (Va.)  145:  Taylor  v.  Hutchison,  25 
Gratt.  (Va.)  536,  18  Am.  Rep.  699.  And  see 
the  titles  Agency,  vol.  1,  p.  1228;  Aliens,  vol. 
2,  p.  S9:  War. 

The  Late  Civil  War  Dissolved  Commercial  Part- 
nerships between  citizens  of  the  Northern  and 
Confederate  states.  New  Orleans  Bank  v. 
.Matthews,  49  N.  Y.  12.  But  only  after  the 
President's  proclamation  of  August  16,  1861, 
prohibiting  commercial  intercourse  between 
the  citizens  of  the  two  sections.  Matthews  v. 
McStea,  91  U.  S.  7,  affirming  50  N.  Y.  166, 
affirming  3  Daly  (N.  Y.)  349. 

Such  Dissolution  Will  Not  Affect  Prior  Indorse- 
ment by  Firm. —  Hubbard  v.  Matthews,  54  N. 
Y.  43,  13  Am.  Rep.  562. 

1.  Expiration  of  Stipulated  Term.  —  Ex  p. 
Ruffin,  6  Ves.  Jr.  126:  Morrill  v.  Weeks,  70 
X.  H  178;  Peyser  v.  Myers.  63  Hun  (N.  Y.) 
634.  18  N.  Y.  Supp.  736;  Isler  v.  Baker,  6 
H  umph.  (Tenn.)  85;  Mobile  Bank  v.  Andrews, 
2  Sneed  (Tenn  )  535. 

The  Expiration  of  a  Partnership  by  Lapse  of 
Time  Revokes  a  Power  of  Attorney  to  conduct  the 
business  of  the  firm,  as  tc  one  who  had  notice 
of  the  term.  Schlater  v.  Winpenny,  75  Pa.  St. 
321. 

The  Burden  of  Proving  Dissolution  Before  the 
Expiration  of  the  Time  Limited  is  on  those  as- 
serting such  fact.  Southern  White-Lead  Co. 
v.  Haas,  73  Iowa  399. 

2.  Continuance  During  Existence  of  Lease.  — 
Phillips  v.  Reeder,  18  N.  J.  Eq.  95. 

3.  Continuation  by  Express  or  Tacit  Agreement. 
—  Mifflin  v.  Smith,  17  S.  &  R.  (Pa  )  165.  And 
see  Stephens  v.  Orman,  10  Fla.  9;  Gould  v. 
Horner,  12  Barb.  (N.  Y.)  603. 

4.  Continued  Firm  Partnership  at  Will  Governed 
by  Original  Articles. —  Featherstonhaugh  v. 
Fenwick,  17  Ves.  Jr.  298;  Aas  v.  Benham, 
(1891)  2  Ch.  244;  Stephens  v.  Orman,  10  Fla.  9. 
See  also  Neilson  v.  Mossend  Iron  Co.,  11  App. 
Cas.  298. 


5.  Governed  by  Original  Agreement  so  Far  as 
Applicable. —  Featherstonhaugh  v.  Fenwick, 
17  Ves.  Jr.  298;  Stephens  v.  Orman,  10  Fla.  9. 

6.  Accomplishment  of  Object  of  Partnership.  — 
Montreal  Bank  v.  Page,  98  111.  109;  Spurck  v. 
Leonard,  9  111.  App.  174;  Bohrer  ?/.  Drake,  33 
Minn.  408;  Macauley  v.  Palmer,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  402;  Jones  v.  Jones, 
10  Ohio  Cir.  Dec.  .71,  18  Ohio  Cir.  Ct.  260; 
Sims  v.  Smith,  n  Rich.  L,  (S.  Car.)  565. 

It  Will  Terminate  by  the  Fulfilment  of  the  Pur- 
pose although  the  agreement  provides  that  the 
partnership  shall  be  dissolved  only  by  a  "  writ- 
ten agreement  of  persons  representing  a  ma- 
jority in  amount  of  the  sums  hereunder 
subscribed."  Kennedy  v.  Porter,  109  N.  Y.  526. 

Continued  for  Purpose  of  Winding  Up  Affairs 
After  Fulfilment  of  Purpose.  —  Petrikin  v.  Col- 
lier, 1  Pa.  St.  247  And  see  infra,  this  section, 
liights,  Powers,  and  Liabilities  A  fter  Dissolution . 

7.  Dissolution  by  Mutual  Consent  at  Any  Time 
—  England.  —  Exp.  Ruffin,  6  Ves.  Jr.  126. 

Georgia.  —  Phelps  v.  State,  109  Ga.  115. 

Illinois.  —  Richardson  v.  Gregory,  126  111. 
166;  Ligare  v.  Peacock,  109  111.  94;  Montreal 
Bank  v.  Page,  98  111.  109;  Wantling  v.  Hcwarth, 
65  III.  App.  598. 

Kentucky.  —  Wood  v.  Fox,  1  A.  K.  Marsh. 
(Ky.)45L 

New  York.  —Gould  v.  Banks,  8  Wend.  (N. 
Y.)  562,  24  Am.  Dec.  90;  Ferguson  v.  Baker, 
116  N.  Y.  257. 

Consent  of  Silent  Partner  Essential.  —  Steven- 
son v.  Shields,  7  La.  435. 

Provision  for  Dissolution  for  Breach  of  Articles 
by  Giving  Notice  to  Offender.  —  O'Keefe  v.  Cur- 
ran,  17  Can.  Sup.  Ct.  596. 

A  Partnership  Formed  by  an  Agreement  under 
Seal  may  be  dissolved  before  the  expiration  ot 
the  time  limited  bv  an  agreement  not  under 
seal.  Wood  v.  Gault,  2  Md.  Ch.  433.  See  also 
Truesdell  v.  Baker,  2  Rich.  L.  (S.  Car  )  351. 

Dissolution  of  Partnership  May  Be  Shown  by 
Parol.  —  Cregler  v.  Durham,  9  Ind.  375  1  part- 
nership formed  by  parol);  Gardiner  v.  Bataille, 
5  La.  Ann.  597  (partnership  formed  in  writing). 

Where  articles  under  seal  provide  for  dis- 
solution by  consenr,  such  dissolution  may  be 
shown  by  parol.  Truesdell  v.  Baker,  2  Rich. 
L.  (S.  Car.)  351. 

f  Volume  XXII. 


Dissolution. 


PARTNERSHIP. 


How  Effected. 


ship,  but  words  or  acts  implying  an  intention  to  dissolve  are  sufficient  for 
such  purpose.1 

Evidence  of  Dissolution.  —  Thus,  abandonment  of  the  partnership  business  is 
held  to  be  evidence  of  dissolution,2  and  a  dissolution  is  effected  by  merely 
ceasing  to  do  business  and  dividing  the  partnership  property.3  So  where 
both  parties  refuse  further  to  perform  the  partnership  agreement,  the  partner- 
ship is  effectually  dissolved.4  Where  it  is  agreed  that  one  who  is  to  furnish 
the  capital  is  to  have  the  right  to  withdraw  the  capital  at  anytime  on  consent 
of  another,  the  partnership  is  dissolved  by  such  withdrawal.5  Loss  of  the 
whole  capital  of  a  partnership,  where  there  has  been  no  provision  made  for 
doing  business  on  credit,  works  a  dissolution  of  the  partnership.6  Dissolution 
may  be  shown  by  a  sale  of  the  firm's  entire  property  and  business  although 
the  stipulated  term  of  the  partnership's  duration  has  not  expired.7  Partners 
in  a  copyright  may  make  a  valid  agreement  between  themselves  for  printing 
the  book  by  one  of  them  and  delivery  of  part  of  the  edition  to  the  other,  and 
such  <an  agreement  is  a  dissolution  of  the  partnership  as  between  them,  pro 
tanto.s 

(c)  Necessity  for  Actual  Cessation  of  Business.  —  It  has  been  held  that  a  copartner- 
ship does  not  terminate  until  the  parties  cease  to  do  business  under  their 
agreement  of  dissolution.    They  must  stop  it  with  a  view  of  winding  up  its 

affairs.9 

(4)  Dissolution  by  Act  of  One  Partner  —  (a)  Where  No  Time  Fixed  - —  In  General. 
—  Where  a  partnership  is  formed,  but  no  definite  time  is  fixed  for  its  con- 
tinuance, it  is  a  partnership  at  will,  and  any  partner  may,  in  the  absence  of 
fraud,  dissolve  it  at  his  pleasure  10  by  merely  notifying  his  partners  that  the 


1.  Specific  Agreement  Unnecessary.  —  Richard- 
son v.  Gregory,  27  III.  App.  621;  Green  v. 
Waco  State  Bank,  78  Tex.  2.  And  see  Wright 
v.  Cudahv,  168  111.  86. 

Facts  Held  Not  to  Show  Agreement  for  Disso- 
lution. —  Dobbins  v.  Tatem,  (N.  J.  1892)  25  Atl. 
Rep.  544- 

Verbal  Agreement  Held  Not  to  Be  Merged  in 
Written  Agreement.  —  Ferguson  v.  Baker,  116 
N.  Y.  257.  See  also  the  title  Parol  Evidence, 
vol.  2t,  p.  1091  and  note. 

2.  Abandonment  of  Partnership  Business.  — 
Ligare  v.  Peacock,  109  111.  94;  Spurck  v. 
Leunard,  9  111.  App.  174;  Potter  v.  Tolbert, 
113  Mich.  486  Compare  Shakopee  First  Nat. 
Bank  v.  Strait,  75  Minn.  396. 

3.  Ceasing  Business  and  Division  of  Firm  Prop- 
erty. —  Richardson  ■  .  Gregory,  126  111.  166,  27 
111.  App.  621,  where  it  was  held  also  that  such 
a  dissolution  is  not  affected  by  the  fact  that 
there  are  errors  in  stating  the  partnership 
account. 

4.  Refusal  of  Both  Parties  to  Perform  Agreement. 

—  Ligare  v.  Peacock,  109  111.  94. 

6.  Withdrawal  of  Capital.  —  Smith  v.  Vander- 
burg,  46  111.  34. 

6.  Loss  of  Entire  Firm  Capital.  —  Van  Ness  v. 
Fisher,  5  Lans.  (N.  Y.)  236. 

7.  Sale  of  Entire  Property  and  Business.  — 
Coggswell,  etc.,  Co.  v.  Coggswell,  (N.  J.  1898) 
40  Atl.  Rep.  213;  Welles's  Account,  191  Pa. 
St.  239;  AV  Welles,  4  Lack.  Leg.  N.  (Pa.)  135. 

Bill  of  Sale  Intended  Only  as  Mortgage  Dissolves 
Partnership.  —  Smith  v.  Vanderburg,  46  111.  34. 

8.  Agreement  as  to  Printing  and  Delivery. — 
Gould  v.  Banks.  8  Wend.  (N.  Y.)  562,  24  Am. 
Dec.  90. 

9.  Necessity  for  Actual  Cessation  of  Business.  — 

Dawson  v.  Pogue,  18  Oregon  100.    And  see 


Dobbins  v.  Tatem,  (N.  J.  1892)  25  Atl.  Rep. 
544;  Spears  v.  Willis,  151  N.  Y.  443. 

In  Sanderson  v.  Milton  Stage  Co.,  18  Vt.  107, 
it  appeared  that  one  member  of  a  firm  gave 
notice  to  his  copartner  that  the  connection  be- 
tween them  was  dissolved,  but  this  was  not 
assented  to  by  the  copartner,  and  the  parties 
did  not  afterwards  act  upon  it.  It  was  held 
that  it  did  not  operate  a  dissolution  of  the  film. 

10.  Partnership  at  Will — Partner  May  Dissolve 
at  Pleasure  —  England.  —  Featherstonhaugh  v. 
Fen  wick,  17  Ves.  Jr.  307;  Peacocks.  Peacock, 
16  Ves.  Jr.  49;  Crawshay  v.  Maule,  1  Swanst. 
508. 

Arkansas.  —  Howell  v.  Harvey,  5  Ark.  270, 
39  Am.  Dec.  376.  And  see  Beaver  v.  Lewis, 
14  Ark.  138. 

Colorado.  —  Lawrence  v.  Hobinson,  4  Colo. 
567. 

Connecticut.  —  Lapenta  v.  Lettieri,  72  Conn. 
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Kansas. —  Blaker  v.  Sands,  29  Kan.  551; 
Koenig  v.  Adams,  37  Kan.  52. 

Maryland.  —  Whiting  v.  Leakin,  66  Md.  255; 
Whitman  v.  Robinson,  21  Md.  30. 

Massachusetts.  —  Fletchers.  Reed,  131  Mass. 
312. 

Michigan. — Walker  v.  Whipple.  58  Mich. 
476;  Buck  v.  Smith,  29  Mich.  166,  18  Am. 
Rep.  84. 

Mississippi.  —  Berry  v.  Folkes,  60  Miss.  576. 

Missouri.  —  Gaty  v.  Tyler,  33  Mo.  App.  494. 

New  Jersey.  —  Dobbins  v.  Tatem,  (N.  J. 
1892)  25"  Atl.  Rep.  544;  Wood  v.  Warner,  15 
N.  J.  Eq.  87. 

A'eiv  York.  —  Pine  v.  Ormsbee,  (C.  PI.  Spec. 
T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  375:  Briggs  v. 
Weidmann  Cooperage  Co.,  (Brooklyn  City  Ct. 
Gen.  T.)  3  N.  Y.  Supp.  813;  Loorya  ?■.  Kupper- 
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partnership  between  him  and  them  is  dissolved.1  A  partnership  is  dissolved, 
unless  equity  can  interfere,  where  one  of  the  firm  takes  exclusive  possession 
and  gives  notice  of  dissolution  to  the  others  and  the  public.2 

No  Liability  to  Copartners  for  Damages.  —  Where  a  member  of  such  a  firm,  acting 
without  fraudulent  purpose,  thus  withdraws  and  dissolves  the  firm,  he  is  not 
liable  to  his  copartners  for  damages  thereby  caused,  though  serious  loss  to 
the  firm  may  be  the  natural  and  probable  result  of  such  withdrawal.3 

Renunciation  to  Be  in  Good  Faith  and  Not  at  Unreasonable  Time.  —  It  has  been  held  that 
while  a  partnership  to  continue  during  the  pleasure  of  the  contracting  parties 
is  strictly  a  partnership  at  will,  yet,  to  enable  one  partner  to  dissolve  such 
partnership  at  his  will,  the  renunciation  must  be  made  in  good  faith  and  not 
at  an  unreasonable  time.4 

(b)  Partnership  for  Certain  Definite  Objects. — A  partnership  for  the  accomplish- 
ment of  certain  definite  objects,  but  not  expressly  specifying  any  time  for  its 
continuance,  is  not  a  partnership  at  will,  within  the  meaning  of  the  rule  just 
stated,  but  it  is  regarded  as  a  partnership  to  continue  until  its  purpose  is 
accomplished  or  the  impracticability  thereof  is  demonstrated.5 

(c)  Partnership  for  Fixed  Term  —  aa.  View  that  One  Partner  Cannot  Effect  Disso- 
lution at  Will.  —  The  authorities  in  the  United  States  are  by  no  means  uniform 
as  to  the  right  of  one  partner  to  effect  a  dissolution  at  will  where  the  partner- 
ship is  for  a  fixed  term.  The  view  that  he  cannot  do  this  has  been  adopted 
by  a  number  of  courts.6 

66.  View  that  Partner  May  Dissolve  at  Will.  —  The  great  weight  of  authority, 
however,  seems  to  be  to  the  effect  that  there  is  no  such  thing  as  an  indis- 
soluble partnership,  and  that  even  where  the  partners  have  contracted  for  a 
definite  term  any  partner  may  of  his  own  will  dissolve  the  partnership,  with 


man,  (Supm.  Cc.  App.  T.)  25  Misc.  (N.  Y.)  518; 
McElvey  v.  Lewis,  76  N.  Y.  373. 

Pennsylvania.  —  Smith  v.  Ervin,  168  Pa.  St. 
271;  Yoos  v.  Doyle,  4  Lack.  Leg.  N.  (Pa.) 
128. 

Tennessee.  —  Heck  v.  McEwen,  12  Lea 
(Tenn.)  97. 

Texas.  —  Green  v.  Waco  State  Bank,  78  Tex. 
2;  Rice  v.  Angell,  73  Tex.  350. 

West  Virginia.  —  McMahon  v.  McClernan, 
10  W.  Va.  4.19. 

The  Fact  that  a  Bonus  Was  Paid  by  One  to  the 
Other  to  Form  Such  Partnership  does  not  have 
theeffectof  continuing  it  foranydefinite  time, 
or  render  such  dissolution  unlawful.  Carlton 
v.  Cummins,  5r  Ind.  478. 

1.  By  Notification  to  Copartners.  —  Blake  v. 
Sweeting,  121  111.  67;  Avery  v.  Craig,  173 
Mass.  iio;  Baldwin  v.  Walser.  41  Mo.  App. 
243;  Eagle  v.  Bucher,  6  Ohio  St.  295,  67  Am. 
Dec.  342. 

Notice  Implied  from  Withdrawal  of  Partner.  — 

Skinner  v.  Tinker,  34  Barb.  (N.  Y.)  333.  And 
see  Wilson  v.  Davis.  1  Mont.  183. 

A  Partner  May  Betire  from  the  Firm  by  Tacit 
Benunciation  or  by  Implication  from  Circum- 
stances;  no  formal  notice  or  express  declaration 
of  imention  is  necessary.  Abbot  v.  Johnson, 
32  X.  H.  9. 

Acceptance  of  Public  Office  and  Ceasing  to  Par- 
ticipate in  Firm  Affairs,  contrary  to  the  partner- 
ship articles,  dissolves  the  partnership.  Yoos 
v.  Doyle.  4  Lack.  Leg.  N.  (Pa.)  128. 

A  Partner  May  Be  Estopped  to  Deny  Dissolution, 
as  a  result  of  his  own  act;;  in  proclaiming  ihe 
dissolution.    Boyd  v.  Tabb,  7  Kv.  L.  Rep.  225. 

2.  Exclusive  Possession  with  Notice  to  Copart- 
ner. —  Solomon  v.  Kirkwood,  55  Mich.  256. 


3.  No  Liability  to  Copartner  for  Damages.  — 

Fletcher  v.  Reed,  131  Mass.  312 ;  Gaty  v.  Tyler, 
33  Mo.  App.  494;  Baldwin  v.  Walser,  41  Mo. 
App.  243. 

4.  Essentials  of  Renunciation.  —  Howell  v. 
Harvey,  5  Ark.  270,  39  Am.  Dec,  376. 

5.  Partnership  for  Certain  Definite  Objects  but 
with  No  Time  Fixed.  —  Pearce  v.  Ham,  113  U. 
S.  585;  Burgess  v.  Badger,  124  111.  288; 
Walker  v.  Whipple,  58  Mich.  476;  Hubbell  v. 
Buhler,  43  Hun  (N.  Y.)  82.  And  see  Cole  v. 
Moxley,  12  W.  Va.  730.  See  also  injra,  this 
subdivision  of  this  section,  Partneiship  for 
Fixed  Term. 

In  Beaver  v.  Lewis,  14  Ark.  138,  it  was  held 
that  one  who  left  such  a  partnership  without 
reasonable  cause  might  recover  a  fair  com- 
pensation for  the  money  he  had  advanced  and 
the  work  he  had  done. 

6.  Partnership  for  Fixed  Term  —  View  that  One 
Partner  Cannot  Dissolve.  — Pearpoint  v.  Graham, 
4  Wash.  (U.  S.)  232,  19  Fed.  Cas.  No.  10,877; 
Hartman  v.  Woehr,  18  N.  J.  Eq.  383;  Smith  v. 
Mulock,  1  Robt.  (N.  Y  )  569,  (N  Y.  Super.  Ct. 
Gen  T.)  1  Abb  Pr.  N.  S.  (N.  Y.)  374;  Bishop 
v.  Breckles,  Hoffm  (N.  Y.)  534;  Von  Tagen  v. 
Roberts,  2  Pearson  (Pa.)  137;  Hannaman  v. 
Karrick,  9  Utah  236;  Cole  v.  Moxley,  12  W. 
Va.  730. 

In  Howell  v.  Harvey,  5  Aik.  270,  39  Am. 
Dec.  3~6,  it  was  said  that  a  dissolution  could 
be  effected  onlv  from  just  motives  and  for  a 
reasonable  cause,  and  it  was  doubted  whether 
such  partnerships  could  be  dissolved  in  any 
case  except  by  decree  in  equity.  See  also 
Rosse  v.  Cornell,  97  Ga.  340;  Ferrero  -•.  Buhl- 
meyer,  (N.  Y.  Super.  Ct.  Spec.  T.)  34  How. 
Pr.  (N.  Y.)  33. 
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or  without  cause,  at  any  time.1  Of  course,  if  a  partner  dissolves  the  partner- 
ship before  the  expiration  of  the  agreed  term,  he  will  be  liable  in  damages  to 
his  copartner  for  breach  of  contract,2  unless  he  had  a  valid  legal  excuse  for 
not  performing  his  contract.3 

(5)  Changes  in  Membership.  —  Any  change  in  the  membership  of  a  firm 
operates  as  a  dissolution  of  the  partnership  as  to  all  partners,  whether  such 
change  arises  from  the  death  4  or  retirement  5  of  a  member,  from  the  sub- 
stitution of  a  new  for  an  old  member,  or  from  the  addition  of  a  new  member.6 

Effect  of  Continuance  of  Business.  —  Where  the  business  of  the  firm  is  continued 
after  such  change,  it  is  held  to  be  by  a  new  partnership,  although  the  name 
be  the  same.7 

A  Change   in   Name    Without  Any  Change    in  Membership  does  not  operate  as  a 

dissolution.8 

(6)  Transfer  of  One  Partner  s  Interest.  —  As  a  General  Kule,  the  transfer  of 
one  partner's  interest  operates  as  a  dissolution  of  the  partnership,9  whether 


1.  Right  to  Dissolve  With  or  Without  Cause  at 
Any  Time.  —  Blake  v.  Dorgan,  1  Greene  (Iowa) 
537;  Walker  v.  Whipple,  58  Mich.  476;  Bagley 
v.  Smith,  10  N.  Y.  489,  19  How.  Pr.  (N.  Y.) 
1;  Slemmer's  Appeal,  58  Pa.  St.  168,  98  Am. 
Dec.  255;  Kinloch  v.  Hamlin,  2  Hill  Eq.  (S. 
Car.)  19,  27  Am  Dec.  441. 

2.  Liability  to  Copartner  for  Breach  of  Contract. 
—  Blake  v.  Doigan,  1  Greene  (Iowa)  537;  Mon- 
roe v.  Conner,  15  Me.  178,  32  Am.  Dec.  148; 
Solomon  v.  Kirkwood,  55  Mich  256;  Skinner 
v.  Dayton,  19  Johns.  (N.  Y.)  513,  10  Am.  Dec. 
286;  Hagenaers  v.  Herbst,  30  N.  Y.  App.  Div. 
546;  Cockley  v.  Brucker,  54  Ohio  St.  214; 
Mason  v.  Connell,  1  VVhart.  (Pa.)  381;  Cole  v. 
Moxlev,  12  W.  Va.  730. 

Loss  of  Profits  Which  the  Plaintiff  Would  Have 
Realized  is  a  proper  element  of  damage.  Bag- 
ley  v.  Smith,  10  N.  Y.  489,  61  Am.  Dec.  756. 

The  Right  to  Damages  upon  a  premature  dis- 
solution alone  distinguishes  a  partnership  for 
a  definite  from  one  for  an  indefinite  time. 
Karrick  v.  Hannaman,  168  U.  S.  328.  See 
also  Bishop  v.  Brecki?s,  8  Hoffm.  (N.  Y.)  534. 

3.  As  to  Grounds  for  Dissolution,  see  infra,  this 
subsection,  By  Decree  of  Court — Grounds  for 
Dissolution  by  Decree. 

4.  See  supra,  this  subsection,  By  Operation 
of  Law  —  Death  of  Partner. 

5.  Retirement.  —  Ross  v.  Cornell,  45  Cal.  133; 
Blake  v.  Sweeting,  121  111.  67;  White  v.  While, 
5  Gill  (Md.)  359;  Houghton  v.  Bradley,  it3 
Mich.  599;  Allen  -'.  Logan,  96  Mo.  591;  Euless 
v.  Tomlinson,  (Tex.  Civ.  App.  1896)  38  S.  W. 
Rep.  534;  Mensing  v.  Atchison,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  509.  See  also  Rice  v. 
Maddox,  16  Daly  (N.  Y.)  156. 

The  Retirement  of  a  Partner,  in  Whatever  Way 
or  for  Whatever  Cause,  operates  as  a  dissolution 
of  the  firm.    McCall  v.  Moss,  112  111,  493. 

Breaks  Continuity  of  Running  Acoount  Against 
Firm.  —  Henry  v.  Mahone,  23  Mo  App.  83. 

Absconding  of  Partner  Does  Not  Per  Se  Dissolve 
Partnership.  —  Arnold  v.  Brown,  24  Pick. 
(Mass.)  89,  35  Am.  Dec.  296. 

6.  Substitution  of  New  for  Old  or  Addition  of 
New  Member. —  Hatchett  v.  Blanton,  72  Ala. 
423:  McCall  v.  Moss,  112  111.  493;  Allen  v.  Lo- 
gan, 96  Mo.  591;  Potter  v.  Moses,  I  R.  I.  430; 
Mobile  Bank  v.  Andrews,  2  Sneed  (Tenn.)  535; 
Shedd  r.  Brattleboro  Bank.  32  Vt.  709;  Peters 
v.  McWilliams,  78  Va.  567. 


The  introduction  of  a  new  member  into  a 
firm  dissolves  the  partnership  excepl  for  the 
purpose  of  settling  its  affairs.  Mudd  v.  Bast, 
34  Mo.  465. 

Dissolution  Notwithstanding  Consent  of  Other 
Members  or  Previous  Agreement.  —  Ross  v.  Cor- 
nell, 45  Cal.  133. 

As  to  the  Liability  of  an  Incoming  Partner  for 
the  debis  of  the  -old  firm,  see  supra,  this  title, 
Rights  and  Liabilities  of  Partners  as  to  Third 
Persons  —  Beginning  of  Liability. 

7.  New  Firm  though  under  Same  Name.  —  Allen 
v.  Logan,  96  Mo.  591. 

8.  Change  in  Name  Without  Change  in  Member- 
ship.—  Billingslev  v.  Dawson,  27  Iowa  21c ; 
Gill  v.  Feris,  82  Mo.  156. 

9.  Transfer  of  Partner's  Interest  in  Any  Manner 
—  England.  —  Heath  v.  Sanson,  4  B.  &  Ad. 
172,  24  E.  C.  L.  44. 

United  States.  —  New  York  Fourth  Nat.  Bank 
v.  New  Orleans,  etc..  R.  Co.  11  Wall.  (U.  S.) 
624. 

California.  —  Rowe  v.  Simmons,  113  Cal. 
688;  Chapman  v.  Hughes,  104  Cal.  302; 
Schurtz  v.  Romer,  S2  Cal.  474;  Miller  v.  Brig- 
ham,  50  Cal.  615;  Bradley  v.  Harkness,  26 
Cal.  76. 

Florida.  — Schleicher  v.  Walker,  28  Fla.  6S0. 
Georgia.  —  Phelps  v.  State  109  Ga.  115. 
Lllinois.  - —  Clark  v.  Carr,  45  111.  App.  469; 
Edens  v.  Williams,  36  111.  252. 

Indiana.  —  Summerlot  v.  Hamilton,  121  Ind. 
87  Barkley  v.  Tapp,  87  Ind.  25;  Love  v. 
Payne,  73  Ind.  So,  3S  Am.  Rep.  in;  Reece  v. 
Hoyt,  4  Ind.  169. 
Lowa.  —  Chase  v.  Scott.  33  Iowa  309. 
Kentucky.  —  McAdams  v.  Hawes,  9  Bush 
(Ky.)  16;  Conwell  v.  Sandidge,  5  Dana  (Ky.) 
213. 

ALissouri.  —  Spaunhorst  v.  Link,  46  Mo.  197; 
Freeman  v.  Hemenway,  75  Mo.  App.  611; 
Tennent  v.  Guenther,  31  Mo.  App.  429. 

New  Jersey.  —  Mechanits'  Bank  v.  Godwin, 
5  N.  J.  Eq.  338;  Renton  v.  Chaplain,  9  N.  J. 
Eq.  62;  Schlicher  v.  Vogel,  (N.  J.  1  goo")  47  All. 
Rep.  448. 

New  Mexico. —  De  Manderfield  v.  Field,  7  N. 

Mex.  17. 

New  York.  —  Comstock   v.    Buchanan,  57 
Barb.  (N.  Y.)  127,  affirmed  57  Rarb.  (N.  Y  )  146, 
note;   Mumford  v.  McKay,  8  Wend.  (N    V  ) 
442,  24  Am.  Dec.  34;  Marquand  v.  New  Yo:k 
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such  transfer  be  by  his  voluntary  act  or  by  sale  under  legal  process,1  unless 
the  transfer  is  contemplated  by  the  partnership  articles.2  This  rule  is,  of 
course,  subject  to  the  difference  of  opinion  heretofore  noted  on  the  question 
whether  a  partner  can  dissolve  a  partnership  for  a  definite  term  by  any 
voluntary  act  of  himself  alone.3 

A  Sale  by  One  Partner  to  His  Copartner  has  been  held  to  be  clearly  a  dissolution 
by  mutual  consent.4  And  a  lease  by  one  partner  to  another  of  his  interest, 
etc..  being  incompatible  during  the  existence  of  the  lease  with  the  continuance 
of  the  rights  and  responsibilities  of  the  lessor  as  a  member  of  the  firm,  either 
operates  to  dissolve  the  partnership  or,  with  the  assent  of  the  members,  to 
suspend  it  during  the  continuance  of  the  lease.5 

Transfer  Held  to  Be  Evidence  of  Dissolution  Only.  — ■  There  are,  however,  cases  to 
the  effect  that  a  conveyance  by  a  partner  of  his  interest  in  all  the  personal 
and  real  estate  of  the  firm,  to  one  of  his  copartners,  does  not  ipso  facto  dis- 
solve the  partnership,  but  is  only  evidence  tending  to  show  a  dissolution,6 
and  an  assignment  by  one  partner  to  another  of  all  the  former's  interest,  in 
which  he  states  that  the  partnership  is  dissolved  except  to  such  an  extent  as 
continuance  thereof  may  be  necessary  to  settle  the  business  finally,  has  been 
held  not  to  operate  as  a  dissolution  of  the  firm.7 

Transfers  Held  to  Be  Insufficient  to  Dissolve  Firm.  —  The  following  transfers  have 
been  held  not  to  operate  as  a  dissolution  of  a  partnership:  a  sale  and  transfer 
of  the  interest  which  one  partner  has  in  a  particular  stock  held  by  the  firm  ; 8 
making  up  a  stock  account  of  a  firm,  ascertaining  the  amount  of  the  interest 


Mfg.  Co.,  17  Johns.  (N.  Y.)  525;  Sistare  v. 
Cushing,  4  Hun  (N.  Y.)  503. 

Pennsylvania.  —  Swoope  v.  Wakefield,  10  Pa. 
Super. Ct.  342;  Horton's  Appeal,  13  Pa.  St.  67; 
Power  v.  Kirk,  1  Piitsb.  (Pa  )  510;  Wilson  v. 
Waugo,  101  Pa.  St.  233;  Cochran  v.  Perry,  8 
W.  &  S.  (Pa.)  262. 

Tennessee.  —  Heck  v.  McEwen,  12  Lea 
(Tenn.)  97;  Babb  v.  Mosby,  7  Lea  (Tenn.) 
105. 

Texas.  —  Schuster  v.  Frendenthal,  74  Tex. 
53;  Sanchez  v.  Goldfrank,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  204;  Carroll  v.  Evans,  27 
Tex.  262;  Moore  v.  Steele,  67  Tex.  435;  Wat- 
son v.  McKinnon,  73  Tex.  210;  Kellar  v.  Self, 
5  Tex.  Civ.  App.  393;  Schneider  v.  De  Smith, 
2  Tex.  Unrep.  Cas.  317;  Rogers  v.  Nichols,  20 
Te<.  719. 

Mining  Partnerships  Form  an  Exception.  —  See 

infra,  this  title.  Mining  Partnerships. 

1.  Under  Legal  Process. —  Renton  v.  Chap- 
lain, 9  N.  J.  Eq.  62;  Carter  v.  Roland,  53  Tex. 
540. 

Where  the  Interests  of  All  the  Partners  Are  Sold 
on  Executions  Against  the  Individual  Members, 

the  partnership  is  thereby  dissolved,  and  its 
creditors  can  no  longer  look  to  the  goods  of 
the  partnership,  but  must  look  to  the  individ- 
uals composing  it.  Dunbar  Fice  Brick  Co.  v. 
Madeira,  7  Pa.  Dist.  246. 

Attachment  Held  Not  to  Operate  Per  Se  as  Dis- 
solution. —  Barber  v.  Barnes.  52  Cal.  650. 

The  Filing  of  an  Attachment  Bill  by  One  Mem- 
ber of  a  Firm  Againat  the  Others  dissolves  the 
firm;  not  so  where  a  creditor  files  the  bill  and 
attaches  the  property  of  the  firm,  foster  v. 
Hall,  4  Humph.  (Tenn.)  346 

2.  Where  Transfer  Contemplated  by  Articles.  — 
Heck  u.  McEwen,  12  Lea  (Tenn.)  q7.  And 
see  supra,  this  title,  What  Constitutes  Partner- 
ship, subdiv.  2.  b.  (3)  Delectus  Personarurn  — 
Consequences  of  Rule. 


3.  Subject  to  Difference  of  Opinion  as  to  Partner- 
ship for  Fixed  Term.  —  See  Ferrero  v.  Buhl- 
meyer,  (N.  Y.  Super.  Ct.  Spec.  T.)  34  How. 
Pr.  (N.  Y.)  33;  and  supra,  this  division  of  this 
subsection.  Partnership  for  Fixed  Term. 

An  Assignment  by  One  Partner  may  be  treated 
by  copartners  as  ipso  facto  a  dissolution  or  as 
a  cause  for  dissolution  or  accounting.  Davis 
v.  Megroz,  55  N.  J.  L.  427. 

4.  Sale  to  Copartner.  —  Heath  v.  Sanson),  4  B. 
&  Ad.  172,  24  E.  C.  L.  44;  Chapman  v. 
Hughes,  104  Cal.  302;  Schleicher  v.  Walker, 
28  Fla.  680;  Clark  v.  Carr,  45  111.  App.  469; 
Waller  v.  Davis,  59  Iowa  103;  Wiggin  v.  Good- 
win, 63  Me.  389;  Taft  v.  Buffum,  14  Pick. 
(Mass.)  322;  Speunhorst  v.  Link,  46  Mo.  197; 
Sistare  v.  Cushing,  4  Hun  (N.  Y.)503;  Sanchez 
v.  Goldfrank,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  204. 

5.  Lease  of  Interest  to  Copartner. —  McAdams 
v  Hawes,  9  Bush  (Ky.)  16. 

6.  Conveyance  to  Copartner  Not  Ipso  Facto  Dis- 
solution but  Evidence  Thereof.  —  Waller  v.  Davis, 
59  Iowa  103;  Taft  v.  Buffum,  14  Pick.  (Mass.) 
322;  Lobdell  v.  Baldwin,  93  Mich.  569;  Inglis 
v.  Floyd,  33  Mo.  App.  565. 

Operation  of  Assignment  Dependent  on  Its 
Terms.  —  An  assignment  by  one  partner  to  an- 
other of  his  interest  in  the  partnership  prop- 
erly is  not  ipso  facto  a  dissolution  of  the  part- 
nership. Whether  it  shall  so  operate  depends 
on  its  terms  and  on  the  intention  of  the  par- 
ties, as  from  these  it  mav  be  collected.  Mon- 
roe v.  Hamilton,  60  Ala.  226. 

Purchase  of  Interest  by  Copartners  to  Avoid  Dis- 
solution and  Winding  Up  of  Business.  —  Stroud 
v.  Wilev,  27  Ont.  App.  516. 

7.  Matter  of  Shepard,  3  Ben  (U.  S.)  347,  21 
Fed.  Cas.  No.  12,754. 

8.  Interest  in  Particular  Stock  Held  by  Firm.  — 
Comstock  v.  Buchanan,  57  Barb.  (N.  Y.)  127, 
affirmed  57  Barb.  (N.  Y.)  146,  note. 
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of  one  partner,  and  transferring  it  to  the  credit  of  another  firm  of  which  he 
was  a  member;  1  an  agreement  by  a  third  person  with  a  partner  to  purchase 
the  interest  of  the  latter  by  payment  in  certain  instalments,  the  title  to  such 
interest  not  to  pass  until  payment  in  full.2  So  the  execution  of  a  chattel 
mortgage  by  one  member  of  a  firm  upon  his  interest  in  the  firm  property  does 
not  operate  per  se  as  a  dissolution  of  the  firm.3  Evidence  that  a  partner  sold 
to  a  stranger  his  interest  in  the  stock  of  goods  belonging  to  the  firm,  but  not 
in  the  notes,  accounts,  and  other  assets  of  the  firm,  and  that  the  purchaser 
formed  a  partnership  with  the  seller's  partners,  is  not  sufficient  proof  of  the 
dissolution  of  the  original  partnership.4 

c.  By  DECREE  OF  COURT  —  (i)  In  General.  —  Courts  of  equity  have  exclu- 
sive jurisdiction  to  decree  the  dissolution  of  a  partnership,  and  will  do  so  where 
sufficient  cause  exists.5  They  often  declare  partnerships  to  be  utterly  void 
id  case  of  fraud,  imposition,  and  oppression  in  the  original  agreement,  or 
decree  a  dissolution  of  a  partnership  unobjectionable  in  its  origin,  but  which 
subsequent  causes  have  rendered  onerous  and  oppressive.6  A  dissolution 
being  the  most  far-reaching  remedy  between  partners,  a  court  of  equity  will 
not  force  partners  into  a  dissolution  if  justice  can  be  done  without  resorting 
to  this  extreme  measure.7 

(2)  When  Resort  to  Equity  Proper., —  The  Fact  that  a  Partnership  at  Will  may  be 
dissolved  by  one  partner  giving  notice  to  his  copartner  8  does  not  preclude  a 
resort  to  equity  to  obtain  a  dissolution  and  settlement.9 

Where  the  Partnership  Is  for  a  Stipulated  Term,  and  a  partner  desires  to  dissolve  it 
before  the  expiration  of  such  term,  it  is  the  usual  practice  to  resort  to  a  court 
of  equity  for  a  decree  of  dissolution. 10 

(3)  Effect  of  Piling  Suit.  —  The  mere  filing  of  a  suit  seeking  dissolution 


1.  Transferring  to  Credit  of  Another  Firm  of 
Which  Partner  Is  Member.  —  Russell  v.  Leland, 
12  Allen  (Mass.)  349. 

2.  Title  Reserved  until  Payment.  — ■  Russell  v. 
White,  63  Mich.  409. 

3.  Chattel  Mortgage  by  One  Partner  of  His  In- 
terest.—  State  «.  Quick,  10  Iowa  451. 

4.  Sale  of  Interest  in  Goods,  but  Not  in 
Notes,  Accounts,  etc.  —  Cody  v.  Cody,  31  Ga. 
619, 

5.  Jurisdiction  of  Equity  to  Dissolve — A  rkansas. 
—  Howell  v.  Harvey,  5  Ark.  270,  39  Am.  Dec. 
376. 

Kentucky.  —  Kennedy  v.  Kennedy,  3  Dana 
(Ky.)  242. 

New  Jersey.  —  Sieghortner  v.  Weissenborn, 
20  N.  J.  Eq.  172. 

New  York.  —  Berolzheimer  v.  Strauss,  (N. 
Y.  Super.  Ct.  Gen.  T.)  7  Civ.  Pro.  (N.  Y.)  225; 
Waterbury  v.  Merchants'  Union  Express  Co., 
50  Barb.  (N.  Y.)  157. 

North  Carolina.  —  Richards  v.  Baurman,  65 
N.  Car.  162. 

Ohio.  —  Durbin  v.  Barber,  14  Ohio  311. 

Oregon.  —  Fleming  v.  Carson,  37  Oregon 
252. 

Tennessee.  —  Mobile  Bank  Andrews,  2 
Sneed  (Tenn.)  535;  Isler  v.  Baker,  6  Humph. 
(Tenn  )  85;  Svvepson  v.  Davis,  (Tenn.  Ch. 
1900)  60  S.  W.  Rep.  619. 

Wisconsin.  —  Wood  v.  Beath,  23  Wis.  254. 

Firm  Realty  —  Parties  Entitled  to  Decree  Sever- 
ing Their  Interests. —  Moran  v.  Mclnerney,  129 
Cal.  29. 

8.  See  the  title  Equity,  vol.  11,  p.  193,  and 
references. 

Partnerships  Rendered  Onerous  by  Subsequent 
Causes. —  Howell  v.  Harvey,  5  Ark.  270,  39 


Am.  Dec.  376.  See  also  Jackson  v.  Deese.  35 
Ga.  84. 

7.  Equity  Will  Not  Force  Dissolution  if  Justice 
Can  Otherwise  Be  Done.  —  Berolzheimer  v. 
Strauss,  (M.  Y.  Super.  Ct.  Gen.  T.)  7  Civ.  Pro. 
(N.  Y.)  225.  And  see  Renton  v.  Chaplain,  9 
N.  J.  Eq.  70. 

The  mere  desire  of  a  copartner  will  not  au- 
thorize a  decree  of  dissolution,  without  cause 
shown.  Bradley  v.  Harkness,  26  Cal.  76. 
See  also  Henn  v.  Walsh,  2  Edw.  (N.  Y.)  129. 

Dissolution  Before  Expiration  of  Term  —  Only 
Under  Special  Circumstances.  —  Richards  v. 
Baurman,  65  N.  Car.  162.  And  see  Jackson 
v.  Deese,  35  Ga.  84;  Clement  v.  Foster,  3  Ired. 
Eq.  (38  N.  Car.)  213. 

8.  See  supra,  this  subsection.  By  Act  of 
Parties  —  Dissolution  by  Act  of  One  Partner. 

9.  Dissolution  Involves  Settlement  and  Account- 
ing. —  Adams  v.  She  waiter,  1  39  Inc.  17S ;  Bab- 
cock  v.  Hermance,  48  N.  Y.  0S3,  holding  that 
an  action  for  settlement  and  accouniing  may- 
be maintained  after  voluntary  dissolution. 

Date  of  Dissolution  —  Subsequent  Profits.  — 
Equitv.  in  decreeing  a  rescission  of  articles  of 
copartnership  for  a  breach,  may,  if  the  equities 
require,  fix  the  dale  of  the  dissolution  at  the 
time  of  the  abandonment  by  the  aggrieved 
party,  and  any  subsequent  profits  if  made  by 
the  use  of  joint  capual  form  an  increase  of 
such  capital,  but  belong  to  'he  aggrieved 
partner  if  made  by  his  individual  capital. 
Durbin  v.  Barber,  14  Ohio  311. 

10  Unless  a  partner  resorts  to  equity, he  acis 
at  his  peril  and  may  have  to  respond  in  dam- 
ages. See  supra,  this  subsection.  By  Act  0/ 
Parties  —  Dissolution  by  Act  of  One  Pattnei  — 
Partnership  for  Fixed  Term. 
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and  settlement  of  a  partnership  does  not  ipso  facto  operate  as  a  dissolution.1 
(4)  Grounds  for  Dissolution  by  Decree  —  (a)  Fraud  in  Formation  of  Firm  —  May 
Sue  for  Dissolution  or  to  Rescind  Contract.  —  Where  a  partner  has  been  led  into  a  part- 
nership by  means  of  fraud  and  deceit,  he  may  maintain  a  suit  in  equity  for  a 
dissolution,2  even  though  he  proves  no  pecuniary  damage,3  or  he  may  main- 
tain a  suit  to  rescind  the  contract  and  require  his  partner  to  place  him  in 
statu  quo*  provided,  of  course,  he  has  not  ratified  the  contract  after  knowl- 
edge of  the  fraud.5 

Misconduct  and  Mismanagement  of  Partner  as  Ground  for  Rescission.  —  The  mere  fact 
that  a  copartner  has  been  guilty  of  misconduct  and  mismanagement  will  not, 
it  is  held,  constitute  cause  for  such  rescission  in  the  absence  of  fraud  by  such 
copartner  at  the  time  of  making  the  partnership  agreement.0 

(b)  Insanity  of  Partner  —  In  General.  —  While  the  insanity  of  a  partner  does 
not  ipso  facto  and  by  operation  of  law  work  a  dissolution  of  the  partnership,1, 
it  constitutes  a  sufficient  ground  to  justify  a  court  of  equity  in  decreeing  a 
dissolution.8 

Temporary  Insanity  Insufficient  Ground.  —  Where  such  insanity  is  only  temporary, 
however,  it  is  held  that  a  dissolution  will  be  denied." 

(c)  Impossibility  of  Success.  — Any  circumstance  which  renders  practically 
impossible  the  continuance  of  the  partnership  or  the  attainment  of  the  com- 
mon end  with  a  view  to  which  it  was  entered  into  is  sufficient  to  warrant  a 
dissolution.10  Where  certain  loss  is  the  only  result  of  going  on,  any  partner 
is  entitled  to  have  the  firm  dissolved,  even  though  the  agreed  term  of  its 
existence  has  not  yet  expired.11  The  fact  that  a  partner  has  lost  his  he  alth 
or  strength,  or  does  not  possess  the  skill  necessary  for  the  proper  execution 
of  the  work  he  undertook  to  do  is  a  sufficient  cause  for  dissolution.13 


1.  Filing  Suit  Not  Ipso  Facto  Dissolution. — 
Bagneito  v.  Bagnetio,  51  La.  Ann.  1200.  And 
see  Naglee  i>.  Minturn,  8  Cal.  540;  Marye  v. 
Jones,  9  Cal.  335. 

2.  Fraud  Inducing  Formation  of  Partnership.  ■ — 
Oteri  v.  Scalzo.  145  U.  S.  578;  Rosenstein  v. 
Burns,  41  Fed.  Rep.  841;  Howell  v.  Harvey,  5 
Ark.  270,  39  Am.  Dec.  376;  Hvnes  z.  Stewart, 
10  B.  Mon.  (Ky.)  429;  Harlo'w  v.  La  Brum,  82 
Hun  iN.  Y.)  292. 

False  Representations  as  to  Annual  Profits  to 
Induce  Purchase  of  Interest  in  Firm.  —  Gibson 
v.  Cunningham,  92  My.  131. 

3.  Pecuniary  Damage  Need  Not  Be  Proved.  — 
Harlow  v.  La  Brum,  82  Hun  (N.  Y.)  292. 

4.  Suit  to  Rescind  Contract,  etc.  —  Newbig- 
ging  v.  Adam,  34  Ch.  D.  582;  Mycock  v.  Beat- 
son.  13  Ch.  D.  384;  Pillans  v.  Harkness,  Colles 
442;  Rawlins  v.  Wickham,  1  Gi ff .  355,  3  De  G. 
&  J.  304;  Howell  v.  Harvev,  5  Ark.  270,  39 
Am.  Dec.  376;  Richards  v.  Todd,  127  Mass. 
167.  See  also  the  titles  Fraud  and  Deceit, 
vol.  14,  p.  174;  Rescission. 

5.  Where  Contract  Not  Ratified  After  Knowledge 
of  Fraud.  —  St.  John  v.  Hendrickson,  81  Ind. 
350.   See  also  Hunter  v. Whitehead,  42  Mo.  524. 

6.  Misconduct  of  Partner  Not  Alone  Cause  for 
Rescission.  —  Hollister  v.  Simonson,  36  N.  Y. 
App  Diy.  63. 

7.  Insanity  Not  Ipso  Facto  Dissolution.  —  Ray- 
mond v.  Vaughn,  12S  111.  256,  15  Am.  St.  Rep. 
112,  holding  that  even  an  adjudication  of  in- 
sanity, the  appointment  of  a  conservator,  and 
commitment  io  an  asylum,  will  not  operate  as 
a  dissolution.  And  see  Jurgens  v.  Itlmann, 
47  La.  Ann.  367;  Friedburgher  r.  Jaberg, 
(Supm.  Ci.  Spec.  T.)  20  Abb.  N.  Cas,  (N.  Y.) 
279.    But  see  Isler  :•.  Baker,  6  Humph.  (Tenn.) 
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85,  in  which  case  it  was  held  that  an  inqui- 
sition of  lunacy  found  against  a  member  of  a 
partnership  ipso  facto  dissolves  the  partner- 
ship. 

8.  Ground  for  Decree  of  Dissolution.  —  Jones  v. 
Noy,  2  Myl.  &  K.  125;  Jones  v.  Lloyd,  L.  R. 
18  Eq.  265;  Raymond  v.  Vaughn,  128  111.  256, 
15  Am.  St.  Rep.  112;  Jurgens  v.  Itlmann,  47 
La.  Ann.  367;  Griswold  v.  Waddington,  15 
Johns.  (N.  Y.)  57. 

9.  Denied  in  Case  of  Temporary  Insanity.  — 
Whilwell  v.  Arthur,  35  Beav.  140;  Kirby  v. 
Carr,  3  Y.  &  C.  Exch.  185;  Ra\mond  v. 
Vaughn,  128  111.  256,  15  Am.  St.  Rep  112. 

The  insanity  of  a  partner,  without  inqui- 
sition had,  does  not  dissolve  the  partnership, 
nor  alone  empower  the  other  partner  to  make 
an  effectual  assignment  of  the  firm  assets  for 
the  benefit  of  the  creditors.  Friedburgher  v. 
Jaberg,  (Supm.  Ct.  Spec.  T.)  20  Abb.  N.  Cas. 
(N.  Y.)  279,  which  was  a  case  of  acute  mania 
of  but  a  few  weeks'  duration. 

10.  Circumstances  Rendering  Success  Hopeless. 
—  Brown  t.  Hicks,  8  Fed.  Rep.  155;  Howell 
v.  Harvey,  5  Ark.  270,  39  Am.  Die  376;  Jack- 
son v.  Deese,  35  Ga.  84;  Levi  v.  Karrick,  8 
Iowa  150;  Sebastian  v.  Booneville  Academy 
Co.,  (Ky.  1900)  56  S.  W.  Rep.  810;  McBurnie 
v.  Semple,  (Ky.  1892)  19  S.  W.  Rep.  183; 
Moies  v.  O'Neill,  23  N.  J.  Eq.  207. 

11.  Term  Unexpired.  —  Wilson  v.  Church,  13 
Ch.  D.  r;  Jennings  v.  Baddeley,  3  Kay  &  J. 
78;  Rosenstein  v.  Burns,  41  Fed.  Rep.  841; 
Sieghorlner  v.  Weissenborn.  20  N.  J.  Eq.  172; 
Hoiladay  v.  Elliott,  8  Oregon  84;  Heck  v.  Mc- 
Ewen,  12  Lea  (Tenn.)  97. 

12.  Ill  Health  of  Partner  or  "Want  of  Skill.  — 
Casky  v.  Casky,  5  Ky.  L.  Rep.  775. 
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(d)  Partner's  Misconduct  —  aa.  In  General.  — Where  a  partner  so  seriously  mis- 
conducts himself  as  to  render  it  practically  impossible  for  his  copartners  to 
continue  to  act  with  him,  a  court  of  equity  will  dissolve  the  partnership  at 
the  instance  of  a  copartner.1  . 

66.  What  Constitutes.  —  A  partnership  will  not  be  dissolved  for  trifling  faults 
or  misbehavior  of  one  of  the  partners  which  do  not  go  to  the  substance  of 
the  contract. *  And  it  would  seem  that  a  dissolution  will  be  decreed  only 
when  such  misconduct  is  shown  as  in  effect  to  exclude  copartners  from  the 
concern  or  to  destroy  that  mutual  confidence  between  copartners  which  is 
essential  to  a  successful  continuance  of  the  firm  business.3 

Illustrations  of  Misconduct  Justifying  Dissolution.  —  The  following  acts  and  circum- 
stances have  been  deemed  sufficient  to  justify  a  decree  of  dissolution: 
excluding  a  partner  from  any  voice  in  the  management  of  the  business  and 
disregard  of  his  advice  and  wishes;4  irreconcilable  differences  and  personal 
ill  will  between  the  partners  rendering  co-operation  in  the  business  impos- 
sible; 5  refusal  to  keep  accounts  open  to  the  copartners,  to  account  at  reason- 
able times,  and  to  pay  over  profits  as  agreed;6  keeping  erroneous  accounts 
and  failing  to  enter  receipts ;  '  misappropriation  of  firm  funds  and  refusal  to 
account  therefor ; 8  .refusal  to  meet  on  matters  of  business;9  conveyance  of 
partnership  realty  in  payment  of  individual  debts;  10  and  breach  of  the  part- 
nership articles.11 

Acts  Not  Showing  Sufficient  Cause  for  Dissolution.  —  A  mere  error  in  judgment  by 
a  partner,  causing  loss  to  the  firm,12  or  the  want  of  courtesy  on  the  part  of  a 


1.  Serious  Misconduct  of  Partner  —  United 
States.  —  Rosensiein  v.  Burns,  41  Fed.  Rep. 

841. 

Alabama.  —  Moore  v.  Price,  116  Ala.  247. 
Arkansas.  —  Howell  v.  Harvey,  5  Ark.  270, 
ycj  Am.  Dec.  376. 

Iowa.  —  Blake  :•.  Dorgan,  1  Greene  (Iowa) 

537- 

Michigan,  —  Groth   v.   Payment,  79  Mich. 

290. 

New  York.  —  Flammer  v.  Green.  47  N.  Y. 
Super.  Ct.  538;  Llorens  v.  Costa,  5  N.  Y.  Wkly. 
Dig.  484;  Berry  v.  Cross,  3  Sandf.  Ch.  (N.  Y.) 
1;  Henn  v.  Walsh,  2  Edw.  (N.  Y.)  129;  Bishop 
v.  Breckles,  Hoffm.  (N.  Y.)  534. 

Pennsylvania.  —  Reiter  v.  Morton,  96  Pa.  Si. 
229. 

Wisconsin.  — Singer  1:  Heller,  40  Wis.  544. 
See  also  the  notes  following. 

2.  Not  Dissolved  for  Trifling  Faults,  etc.  — 

Levi  v.  Karrick,  8  Iowa  150.  And  see  supra, 
this  subsection,  By  Decree  of  Court — In  Gen- 
eral. 

For  Minor  Grievances  Involving  No  Permanent 
Mischief,  the  court  will  ordinarily  go  no  further 
than  to  award  an  injunction  upon  the  partner 
at  fault.    Cash  v.  Earnshaw.  66  III.  402. 

3.  See  Lindley  on  Partnership  (4th  ed.)  227; 
Anonymous,  2  Kay  &  J.  441;  Smith  v.  Jeyes, 
4  Beav.  503;  Goodman  r.  Whitcomb,  1  Jac.  & 
W.  569;  Harrison  v.  Tennant,  21  Beav.  482; 
and  ihe  cases  cited  in  the  preceding  notes. 

4.  Excluding  from  Management  and  Disregard 
of  Wishes.  —  Einstein  v.  Schnebl  y,  89  Fed.  Rep. 
540,  Kennedy  v.  Kennedy,  3  Dana  (Ky.)  239; 
Havner  v.  Stephens,  (Ky.  1900)  58  S.  W.  Rep. 
372;  Hartman  v.  Woehr,  18  N.  J.  Eq.  383; 
Wilcox  v.  Pratt,  52  Hun  (N.  Y.)  340;  Gowan 
v.  Jeffries,  2  Ashm.  (Pa.)  296;  Werner  v.  Lei- 
sen,  31  Wis.  169. 

Voluntary  Mutual  Relief  Associations  Are  So 
Far  Partnerships  that  a  court  of  equity  may  dis- 


solve them  if  they  improperly  exclude  a  mem- 
ber from  voting.  Gorman  v.  Russell,  14  Cal. 
531- 

6.  Irreconcilable  Differences  and  Personal  111 
Will. — -Pease  v.  Hewitt,  31  Beav.  22;  Baxter 
v.  West,  1  Drew.  &  Sm.  173;  Sutro  v.  Wagner, 
23  N.  J.  Eq.  388;  Philipp  v.  Von  Raven. 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  552.  See 
also  Meaher  v.  Cox,  37  Ala.  201. 

6.  Refusal  to  Keep  Open  Accounts.  —  Wood  v. 
Beath,  23  Wis.  254.  See  also  Werner  v.  Leisen, 
31  Wis.  169;  and  as  to  the  necessity  of  keep- 
ing open  accounts,  see  supra,  this  title,  Part- 
ners' Rights  and  Liabilities  Inter  Se  —  Rights  as 
to  Partnership  Accounts. 

I.  Erroneous  Accounts  and  Failure  to  Enter  Re- 
ceipts.—  Cheesman  v.  Price,  35  Beav.  142; 
Cotile  v.  Leitch,  35  Cal.  434. 

8.  Misappropriation  of  Funds  and  Refusal  to 
Account.  —  Adams  t.  Shewalter,  139  Ind.  17S. 

9.  Refusal  to  Meet. —  De  Berenger  v.  Hamel, 
7  Jar.  Byih.  (2d  ed.)  25. 

10.  Conveyance  of  Firm  Realty  for  Individual 
Debts. —  Hubbard  v.  Moore,  67  Yt.  532. 

II.  Breach  of  Partnership  Articles.  —  Abbot  v. 
Johnson.  32  N.  H.  9.  See  also  Meaher  v. 
Cox,  37  Ala.  201. 

The  violation  of  an  article  stipulating  a 
monthly  settlement  and  division  of  profits  jus- 
tifies a  dissolution.    Bruce  :».  Ross,  18  La.  341. 

Right  to  Damage  for  Violation.  —  Where  a 
rescission  is  decreed  for  a  violation  of  the  arti- 
cles of  partnership,  the  aggrieved  partner  may 
have  an  account  of  and  recover  the  damages 
he  sustains  by  reason  of  such  violation.  Dur- 
bin  v.  Barber.  14  Ohio  311. 

Failure  or  Refusal  to  Comply  with  Engagement 
to  Furnish  Share  of  Funds  to  Carry  On  Firm  Busi- 
ness. —  Breaux  v.  Le  Blanc,  50  La.  Ann.  228, 
69  Am.  St.  Rep.  403. 

12.  Error  in  Judgment.  —  Cash  v.  Earnshaw, 
66  111.  402. 
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partner  to  customers  o^  the  firm,1  is  not  sufficient  cause  for  a  decree  of 
dissolution. 

At  Whose  Instance  Dissolution  Granted.  —  A  dissolution  will  not  be  granted 
upon  the  ground  of  misconduct  at  the  instance  of  the  partner  guilty  of  the 
misconduct  in  question,3  unless  there  are  other  causes  justifying  it,  and  it 
would  be  for  the  benefit  of  the  partnership  itself.3 

d.  By  Award  of  Arbitrators.  —  It  has  been  held  that  a  claim  for 
dissolution  of  the  firm  is  covered  by  an  arbitration  clause  in  articles  of  part- 
nership making  provision  for  referring  all  matters  in  dispute  among  the  parties, 
and  that  it  is  within  the  power  of  the  arbitrators  to  award  a  dissolution  if 
they  see  fit  so  to  do.4 

2.  Rights,  Powers,  and  Liabilities  After  Dissolution  —  a.  Partners  Gener- 
ally —  (i)  General  Ride.  — After  a  dissolution,  the  authority  of  each  part- 
ner to  bind  the  firm,  and  the  other  rights  and  obligations  of  the  partners, 
continue,  notwithstanding  the  dissolution,  so  far  as  may  be  necessary  to  wind 
up  the  affairs  of  the  partnership  and  to  complete  transactions  begun  but  not 
finished  at  the  time  of  the  dissolution,  but  not  otherwise.5    The  partnership, 


1.  Want  of  Courtesy  to  Customers.  —  Gerard  v. 
Gateau.  S4  111.  121.  25  Am.  Rep.  438. 

2.  Not  Granted  at  Instance  of  Guilty  Partner.  — 
Harrison  v.  Tennani,  21  Beav.  493;  Gerard  v. 
Gateau.  84  111.  121,  25  Am.  Rep.  438. 

3.  Where  Other  Causes  Justify  Dissolution.  — 
Ferrero  v.  Buhlmever.  (N.  Y.  Super.  Ct.  Spec. 
T.)  34  How.  Pr.  (N.  Y.)  33. 

4.  Dissolution  by  Award  of  Arbitrators.  —  Vaw- 
dr^y  •■■  Simpson,  (1896)  1  Ch.  166.  See  also 
the  title  Arbitration  and  Award,  vol.  2,  p. 
681. 

5  Acts  Proper  or  Necessary  for  Winding  Up 
Firm's  Affairs  —  England.  —  Peacock  v.  Pea- 
cock. 16  Ves.  Jr.  57;  Butchart  v.  Dresser,  10 
Hire  453;  Benson  v.  Heathorn,  2  Coll.  Ch. 
Cas.  311. 

United  Stales.  —  Bell  v.  Morrison,  1  Pet.  (U. 
S  )  353;  Lockwood  v.  Comstock,  4  McLean  (U. 
S.)  383,  15  Fed.  Cas.  No.  8,449. 

Alabama.  —  Barringer  v.  Sneed.  3  Stew. 
(Ala.)  201,  20  Am.  Dec.  74;  Cunningham  1. 
Bragg,  37  Ala.  436;  Lang  v.  Waring,  17  Ala. 
145- 

Arkansas.  —  Sanders  v.  Ward,  23  Ark.  241; 
Burr  v.  Williams,  20  Ark.  171. 

California.  —  Curry  v.  White,  51  Cal.  530; 
Johnson  v.  Totten,  3  Cal.  343,  58  Am.  Dec. 
412. 

Connecticut.  —  New  Haven  County  Bank  v. 
Mitchell,  15  Conn.  223;  Whiting  v.  Farrand,  1 
Conn.  60. 

Illinois.  —  Heartt  v.  Walsh,  75  III.  200;  Mil- 
waukee Harvester  Co.  v.  Newell,  65  111.  App. 
612;  Major  v.  Hawkes,  12  111.  298;  Ellis  v. 
Bronson,  40  111.  455;  Easter  r.  Farmers'  Nat. 
Bank,  57  III.  215;  Hicks  v.  Russell,  72  III.  230; 
Montreal  Bank  v.  Page,  98  111.  109;  Spurck  v. 
Leonard,  9  111.  App.  174;  Smyth  v.  Harvie,  31 
111.  62,  83  Am.  Dec.  202. 

Indiana.  —  Needham  v.  Wright,  140  Ind. 
190;  Stair  i.  Richardson,  108  Ind.  429;  Chase 
v.  Kendall,  6  Ind.  304;  Hamilton  v.  Seaman, 
1  Ind.  185;  Huntington  White  Lime  Co.  v. 
Mock,  14  Ind.  App.  221. 

Iowa.  —  Kemp  v.  Coffin,  3  Greene  (Iowa)  190; 
Dunlap  v.  Limes,  49  Iowa  177;  Brayley  v. 
Goff,  40  Iowa  76;  Turk  v.  Nicholson,  30  Iowa 
407;  Newlon  v.  Heaton,  42  Iowa  593;  Angle 
v.  Mississippi,  etc.,  R.  Co.,  9  Iowa  487. 


Kansas.  —  Isenhart  v.  Hazen,  (Kan.  App. 
1901)  63  Pac.  Rep.  451. 

Kentucky.  — Combs  v.  Boswell,  I  Dana(Ky.) 
475;  King  v.  Mize,  9  Ky.  L.  Rep.  651. 

Louisiana.  — -  Vancleave  v.  Nelson,  49  La. 
Ann.  621;  Gridley  v.  Conner,  2  La.  Ann 
87. 

Maine.  —  Lane  v.  Tyler,  49  Me.  252;  Sim- 
mons v.  Curtis,  41  Me.  373;  Perrin  v.  Keene, 
19  Me.  355,  36  Am.  Dec.  759. 

Maryland.  —  Ellicott  v.  Nichols,  7  Gill  (Md.) 
85,  48  Am.  Dec.  546;  Cheston  v.  Page,  4  Har. 
K  M.  (Md.)  466;  Seldner  v.  Mt.  Jackson  Nat. 
Bank,  66  Md.  48S,  59  Am.  Rep.  190;  Ecker  v. 
Windsor  First  Nat.  Bank,  59  Md.  291;  Hop- 
kins v.  Boyd,  11  Md.  107;  Boyd  v.  McCann,  10 
Md.  118;  Walker  v.  House,  4  Md.  Ch.  39. 

Massachtisetts.  —  Marlett  v.  Jackman,  3  Allen 
(Mass.)  287. 

Michigan. — Alwood  v.  Gillett,  2  Doug!. 
(Mich.)  206;  Jenness  v.  Carleton,  40  Mich.  343 ; 
Goodspeed  v.  South  Bend  Chilled  Plow  Co., 
45  Mich.  237;  Hatheway's  Appeal,  52  Mich. 
112;  Oliver     Olmstead,  112  Mich.  483. 

Minnesota.  —  Barton  7>.  Lovejoy,  56  Minn. 
380,  45  Am.  St.  Rep.  482. 

Mississippi.  —  Port  Gibson  Bank  v.  Baugh, 
9  Smed.  &  M.  (Miss.)  290. 

Missouri.  —  Tutt  Cloney,  62  Mo.  116; 
Allen  v.  Logan,  96  Mo.  591;  McDaniel  v. 
Wood,  7  Mo.  543;  McLean  v.  McAllister,  30 
Mo.  App.  107:  Klopfer  v.  Levi,  33  Mo.  App. 
322;  Comfort  v.  Lynam,  67  Mo.  App.  668. 

New  Hampshire.  —  Hutchins  v.  Gilman,  9  N. 
H.  359- 

New  Jersey.  —  Baldwin  v.  Johnson,  1  N.  J. 
Eq.  441. 

Nezv  York.  —  Bennett  v.  Buchan,  53  Barb. 
(N.  Y.)  578;  H  untington  v.  Potter,  32  Barb.  (N. 
Y.)  300;  Sutton  v.  Dillaye,  3  Barb.  (N.  Y.)  529; 
Geortner  v.  Canajoharie,  2  Barb.  (N.  Y.)  625  ; 
Lansing  Gaine,  2  Johns.  (N.  Y.)  300,  3  Am. 
Dec.  422;  Gale  v.  Miller,  1  Lans.  (N.  Y.)45i; 
Pine  v.  Ormsbee,  (C.  PI.  Spec.  T.)  2  Abb.  Pr. 
N.  S.  (N.  Y.)  375;  Meyer  v.  Reimers,  (Supm. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  307;  Hutchinson 
v.  Smith,  7  Paige  (N.  Y.)  26;  Gray  t.  Green, 
142  N.  Y.  316,  40  Am.  St.  Rep.  596;  Husted  v. 
Ingraham.  75  N.  Y.  251;  Thursby  v.  Lidger- 
wood,  69  N.  Y.  198;  Gates  v.  Beecher,  60  N. 
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with  all  its  incidents,  is  held  to  continue  for  the  purpose  of  settling  the  part- 
nership affairs,  and  until  that  is  effected.1 

Duty  of  Each  to  Give  Time  and  Attention  to  Winding  Up.  —  Upon  the  dissolution  of 
a  partnership  it  is  as  much  the  business  of  one  partner  as  of  another  to  give 
his  time  and  attention  to  winding  up  the  affairs  of  the  firm,  unless  the  one 
has  by  contract  or  otherwise  assumed  the  exclusive  duty  of  doing  so.* 

(2)  Rights  and  Duties  as  to  Firm  Assets  —  (a)  In  General.  —  In  the  absence 
of  a  different  agreement  between  them,  each  partner  has  an  equal  right  with 
his  copartners  to  the  possession  of  firm  assets,  and  is  under  an  equal  duty  to 
apply  them  to  the  payment  of  firm  debts.3  If,  however,  a  partnership  by 
mutual  consent  is  dissolved,  and  the  debts,  accounts,  and  goods  are  placed  in 
the  hands  of  a  third  person,  to  wind  up  and  settle  the  firm  business,  neither 
partner  can  thereafter  make  a  valid  disposition  of  them.4 

(b)  Power  to  Sell  or  Mortgage.  —  After  a  dissolution,  a  partner  may  sell  the 
partnership  assets  5  or  may  pledge  or  mortgage  them  for  the  purpose  of  com- 
pleting a  transaction  already  begun,®  or  of  securing  a  debt  already  incurred.7 


Y.  518,  19  Am.  Rep.  207;  Hubbard  v.  Mat- 
thews, 54  N.  Y.  43;  Menagh  v.  Whitwell,  52 
M.  Y.  146,  11  Am.  Rep.  683;  Robbins  v.  Fuller, 
24  N.  Y.  570;  Briggs  v.  Briggs,  15  N.  Y.  471; 
Van  Keuren  r-.  Parmelee.  2  N.  Y.  523,  51  Am. 
Dec.  322;  White  v.  Colfax,  33  N.  Y.  Super.  Ct. 
207;  Macdonald  v.  Trojan  Button-Fastener 
Co.,  (Suptn.  Ct.  Spec.  T.)  9  N.  Y.  Supp.  383; 
Biiley  v.  Ogden,  3  Johns.  (N.  Y.)  409. 

Ohio.  —  Athens  First  Nat.  Bank  v.  Green,  40 
Ohio  St.  431;  Wilson  v.  Forder,  20  Ohio  St. 
95,  5  Am.  Rep.  627;  Feigley  v.  Whitaker,  22 
Ohio  St.  606,  10  Am.  Rep.  778;  Myers  v. 
Stand.irt,  11  Ohio  St.  29;  Haven  v.  Goodel,  1 
Disney  (Ohio)  26. 

Pennsylvania.  —  Deckert  v.  Filbert,  3  W.  & 
S.  (Pa.)  454;  Whitehead  v.  Pittsburgh  Bank, 
2  W.  &  S.  (Pa.)  172;  Levy  v.  Cadet,  17  S.  &  R. 
(Pa.)  126,  17  Am.  Dec.  650;  Searight  v.  Craig- 
head, 1  P.  &  W.  (Pa.)  135;  McCovvin  v.  Cubbi- 
son,  72  Pa.  St.  359;  Schonemau  v.  Fegley,  7 
Pa.  St.  433;  McKenna  v.  McSherry,  1  Lack. 
Leg.  N.  (Pa.)  230:  Jack  v.  McLanahan,  191  Pa. 
St.  631. 

South  Carolina.  —  Veale  v.  Hassan,  3  Mc- 
Cord  L.  (S.  Car.)  278;  Haslet  v.  Street,  2  Mc- 
Cord  L.  (S.  Car.)  311,  13  Am.  Dec.  724;  Galliott 
v.  Planters',  etc.,  Bank,  1  McMull.  L.  (S.  Car.) 
209,  36  Am.  Dec.  256;  Myers  v.  Huggins,  1 
Strobh.  L.  (S.  Car.)  473;  Loomis  v.  Pearson, 
Harp.  L.  (S.  Car.)  470. 

Tennessee.  — Van/.ant  v.  Kay,  2  Humph. 
(Tenn.)  106;  Martin  v.  Kirk,  2  Humph.  (Tenn.) 
531;  Dickerson  v.  Wheeler,  I  Humph.  (Tenn.) 
51;  Crumless  v.  Sturgess,  6  Heisk.  (Tenn.)  190; 
McElroy  v.  MeLar,  7  Coldw.  (Tenn.)  140; 
Belote  v.  Wynne,  7  Yerg.  (Tenn.)  534;  Jones's 
Case,  1  Overt.  (Tenn.)  455;  Hatton  v.  Stewart, 
2  Lea  (Tenn.)  234;  Cowan  v.  Gill,  11  Lea 
(Tenn.)  674;  Anderson  v.  Norton,  15  Lea  (Tenn.) 
14,  54  Am.  Rep.  400;  Mobile  Bank  v.  Andrews, 
2  Sneed  (Tenn.)  535. 

Texas.  —  Long  v.  Garnett,  59  Tex.  229;  Cock 
v.  Carson,  45  Tex.  429;  Kendall  Riley,  45 
Tex.  20;  Haddock  v.  Crocueron,  32  Tex.  276; 
Speake  v.  White,  14  Tex.  364;  Kellar  v.  Self, 
5  Tex.  Civ.  App.  393;  Baptist  Book  Concern 
v.  Carswell,  (Tex.  Civ.  App.  1898)  46  S.  W. 
Rep.  858. 

Vermont.  —  Torrey  v.  Baxter,  13  Vt.  452. 

Virginia. — Rootes  v.  Wellford,  4  Munf. 
(Va.)  215,  6  Am.  Dec.  510;  Commercial  Bank 
v.  Miller,  96  Va.  357. 


West  Virginia. — Roots  v.  Mason  City  Salt, 
etc.,  Co.,  27  W.  Va.  484. 

Wisconsin.  —  Lange  v.  Kennedy,  20  Wis.  279. 
Contract  Founded  on  Debt  of  Firm.  —  After  dis- 
solution, one  partner  cannot,  by  a  new  con- 
tract in  the  name  of  the  firm,  bind  his  late 
partner,  even  when  the  consideration  is  a  debt 
of  the  firm.  Hurst  v.  Hill.  8  Md.  399,  63 
Am.  Dec.  705. 

1.  Partnership  Continues  until  Firm  Affairs 
Wound  Up.  —  Western  Stage  Co.  v.  Walker,  2 
Iowa  504,  65  Am.  Dec.  789;  Ketchum  v. 
Larkin,  88  Iowa  215;  Davis  v.  Magroz,  55  N. 
J.  L.  427;  Murray  v.  Mumford,  6  Cow.  (N.  Y.) 
441;  Kennedy  v.  Porter.  109  N.  Y.  526;  Hor- 
sey v.  Heath,  5  Ohio  353;  Brown  v.  Higgin- 
botham,  5  Leigh  (Va.)  5S3,  27  Am.  Dec.  618; 
Ruffner  v.  Hewitt,  7  W.  Va.  585.  And  see 
the  cases  cited  in  the  next  preceding  note. 

Dissolution  Creates  Trusteeship,  Not  Tenancy  in 
Common. —  Needham  v.  Wright,  140  Ind.  190. 
And  see  Stephens  v.  Orman,  10  Fla.  9. 

2.  Duty  of  All  Partners  to  Give  Time  and  Atten- 
tion.—  Wilder  v.  Morris,  7  Bush  (Ky.)  420. 

3.  Right  to  Possession  and  Duty  to  Apply  to 
Firra  Debts  —  Lapenta  v.  Leltieri.  72  Conn. 
377,  77  Am.  St.  Rep.  315;  Granger  v.  Mc- 
Gilvra,  24  111.  152;  Major  -■.  Hawkes,  12  III. 
298;  Recce  v.  Hoyt,  4  Ind.  169;  Milliken  v. 
Loting,  37  Me.  408;  Gannett  v.  Cunningham, 
31  Me.  56;  Geortner  v.  Canajoharie.  2  Barb. 
(N.Y.)  625;  Gray  v.  Green,  142  N.  Y.  316,  40  Am. 
St.  Rep.  596;  Ruffner  v.  Hewitt,  7  W.  Va.  585. 

4.  Where  Goods,  Accounts,  etc.,  Are  Placed  in 
Hands  of  Third  Persons.  —  Lascll  v.  Tucker,  5 
Sneed  (Tenn.)  33;  Mygall  v.  McClure,  3  Head 
(Tenn.)  495. 

5.  May  Sell  Firm  Assets.  —  Fox  v.  Hanbury, 

2  Cowp.  445;  Needham  v.  Wright,  140  Ind. 
190;  Van  Doren  v.  Horton,  19  Hun  (N.  Y.)  7; 
Robbins  v.  Fuller,  24  N.  Y.  570;  Van  Keuren 
v.  Parmelee,  2  N.  Y.  523.  51  Am.  Dec  322. 

Duty  to  Render  Accounts  as  to  Goods  Sold.  — 
Sigournev  7'.  Munn,  7  Conn.  332. 

6.  May  Pledge  or  Mortgage  to  Complete  Trans- 
action. —  Butchart  :■.  Dresser,  4  De  G.  M.  &  G. 
542;  Miller  :\  Florer,  15  Ohio  St.  148. 

May  Redeliver  Chattel  Mortgage  Previously  De- 
livered and  Returned  for  Filing  Elsewhere.  — 
Johnson  v.  Nelson,  2  Ohio  Dec.  1  R eju int)  4S7, 

3  West.  L  Month,  306. 

7.  Sjcuring  Debt  Already  Incurred.  —  In  <e 
dough,  31  Ch.  D.  325;  Thompson  v.  Noble, 
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(3)  Authority  to  Collect  Debts,  Receive  Payment ',  ami  Grant  Discharges  - 
General  Rule.  —  Each  partner  has  authority  to  collect  debts  due  to  the  firm, 
receive  payment,  and  grant  discharges,1  in  the  absence  of  an  agreement  to 
the  contrary  known  to  the  debtor,2  and  it  has  been  held  that  either  party 
may  receive  payment  of  a  debt  notwithstanding  the  existence  of  an  agree- 
ment among  the  members  of  which  the  debtor  has  notice  that  one  partner 
alone  shall  pay  and  collect  debts.3  It  makes  no  difference  that  the  partner 
who  receives  the  money  is  insolvent;  1  nor  is  it  of  any  consequence  whether 
he  makes  a  proper  application  thereof.5 

Covenant  Not  to  Interfere  with  Collection  of  Firm  Debts.  —  On  the  dissolution  of  a 
firm,  a  partner  may  assign  to  his  copartners  all  his  interest  in  the  firm  assets 
and  covenant  not  to  interfere  with  the  collection  of  debts  to  the  firm,0  and 
where  he  does  this,  but  afterwards  receipts  for  one  of  the  debts  so  assigned, 
receiving  a  valuable  consideration,  his  copartners  may  maintain  a  suit  against 
him  for  the  amount  of  the  debt.7 

May  Accept  Payment  Only  in  Money.  —  It  has  been  held  that  a  partner  has  no 
power  to  accept  anything  but  money  in  payment  of  a  firm  debt,  since  he  has, 
after  dissolution,  only  the  powers  of  an  agent  in  collecting  the  assets  of  the 
firm.8 


10S  Mich.  19.  But  compare  Roots  v.  Mason 
City  Salt,  etc.,  Co.,  27  W.  Va.  483,  in  which 
case  it  was  held  that,  without  special  authority, 
a  partner  cannot,  after  dissolution,  transfer 
or  pledge  the  partnership  goods  or  securities 
|p  a  third  person,  even  to  secure  to  such  third 
person  a  debt  due  to  him  by  the  firm  or 
partnership. 

Power  to  Sell  Copartner's  Interest  Only  When 
Necessary  to  Settle  Firm  Affairs.  —  Hogendobljr 
v.  Lyon,  12  Kan.  276. 

1.  May  Collect  Debts,  Receive  Payment,  and 
Grant  Discharges  —  Florida.  —  Nickels  v.  Moor- 
ing. 16  Fla.  76. 

Illinois.  —  Heartt  v.  Walsh,  75  111.  200; 
Granger  v.  M:Gilvra,  24  111.  152;  Major  v. 
Hawkes,  12  III.  2g3;  Hansen  v.  Miller,  44  111. 
App.  550. 

Mum  — Knowlton  v.  Reed,  38  Me.  246; 
Milliken  v.  Loring,  37  Me.  408. 

Maryland.  —  Ellicott  v.  N'ichols,  7  Gill  (Md.) 
85,  48  Am.  Dec.  546;  Hall  v.  Clageti.  48  Md. 
223;  Drury  p.  Roberts,  2  Md.  Ch.  157, 

Massachusetts.  — Gordon  u.  Albert,  168  Mass. 
150. 

Missouri.  —  Tutt  <■'.  Gloney,  62  Mo.  116. 

.Wio  York.  —  Huntington  v.  Potter,  32 
Birb.  (M.  Y.)  300;  Geortner  v.  Canajoharie, 
2  Bub.  (N.  Y.)  625;  Sanford  v.  Mickles,  4 
Johns.  (N.  Y.)  224;  Fettretch  v.  Armstrong,  5 
R)bt.  (N.  Y.)  330;  Ward  v.  Barber,  1  E.  D. 
Smith  (N.  Y.)  423;  Robbins  v.  Fuller,  24  N.  Y. 
570;  Van  Keuren  v.  Parmelee,  2  N.  Y.  523,  51 
Am.  Dec.  322;  De  Mott  v.  Kendrick,  (Supm. 
Ct.  Gen.  T.)  20  N.  Y.  Supp  195. 

North  Carolina.  —  Phelan  v.  Mutchison, 
Phil.  Eq.  (62  N.  Car.)  116,  93  Am.  Dec.  602. 

Oregon.  —  Riggen  v.  Investment  Co.,  31 
Oregon  35. 

Pennsylvania.  —  Riddle  v.  Etting,  32  Pa.  St. 
412. 

Vermont.  —  Thrall  v.  Seward.  37  Vt.  573; 
Torrey  v.  Baxter,  13  Vt.  452. 

West  Virginia.  —  Ruffner  v.  Hewitt,  7  W. 
Va.  585. 

Power  to  Release  Creditor  from  Liability  for 
Wrongful  Writ  of  Attachment.  —  Weir  Plow  Co. 


v.  Evans,  (Tex.  Civ.  App.  1893)  24  S.  W. 
Rep.  38. 

Whether  Power  to  Compromise  a  Debt  Due  Be- 
fore Dissolution  Exists    at    Common  law  was 

quer.ed  in  Beam  v.  Barnum,  2r  Conn.  204. 

May  Transfer  to  Himself  Debt  Due  to  Firm.  — 
Oxley  v.  Willis,  1  Cranch  (C.  C.)  436, 

Authority  by  One  Partner  to  Admit  Satisfaction 
of  a  Debt  Due  to  the  Firm  will  be  presumed, 
though  after  dissolution,  unless  want  of  au- 
thority be  proved.  Beckham  v.  Peay,  1  Bailey 
L.  (S.  Car.)  121. 

A  Partner  May  Enforce  in  the  Firm  Name  a  lien 
accrued  for  work  done  and  money  expended 
upon  machinery  to  a  partnership  since  dis- 
solved, where  the.  interest  in  the  lien  has  been 
assigned  to  him.  Busfield  v.  Wheeler,  14 
Allen  ( M  iss.)  139. 

2.  No  Authority  Where  Agreement  to  Contrary 
Known  to  Debtor.  —  Huntington  p.  Potter,  32 
Barb.  (N.  Y.)  300.  And  see  infra,  this  sub- 
section, Liquidating  Partners  —  Effect  of  Notice 
of  Appointment  upon  Powers  of  Other  Partners, 

Payment  to  Partner  with  Notice  of  His  Retire- 
ment Is  Good.  —  Fetttetch  v.  Armstrong,  5 
Robt.  (N.  Y.)  339. 

After  Dissolution  of  the  Firm  and  Notice  to  a 
Debtor  Not  to  Pay  a  Certain  Partner,  the  debtor 
will  not  be  discharged  by  taking  from  that 
partner  a  receipt  for  the  debt.  Sims  v.  Smith, 
11  Rich.  L.  (S.  Car.)  565. 

3.  Agreement  as  to  Payment  and  Collection  by 
One.  —  Hansen  v.  Miller,  44  III.  App.  550. 

4.  Immaterial  that  Partner  Is  Insolvent.  — 
Major  v.  Hawkes,  12  111.  298;  Heartt  v.  Walsh, 
75  111.  200. 

5.  Application  of  Money  Immaterial.  —  Heartt 

v.  Walsh,  75  111.  200;  Major  v.  Hawkes,  12 
111.  298. 

6.  Covenant  Not  to  Interfere  with  Collection  of 
Debts.  —  Ross  v.  West,  2  Bosw.  (N.  Y.)  360; 
Esterly  v.  Bressler.  15  Pa.  Super.  Ct.  455. 
And  see  Davis  v.  Briggs,  39  Me.  304. 

7.  Effect  of  Breach  of  Covenant.  —  Ross  v. 
West.  2  Bosw.  (N.  Y.)  360. 

8.  May  Not  Accept  Anything  but  Money.  — 
Kutz  v.  Naugle,  7  Pa.  Super.  Ct.  179.  And 
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(4)  Payment  and  Settlement  of  Finn  Liabilities  —  in  General.  —  A  partner 
also  has  power,  after  dissolution,  to  pay  and  settle  firm  liabilities.1  Thus, 
payment  of  rent  due  under  a  pre-existing  partnership  lease  is  not  the  creation 
of  a  new  obligation,  but  the  payment  of  a  debt  due  from  the  firm,  which  the 
partner  has  the  right  to  make.* 

He  Has  Also  the  Power  to  Compromise  a  Debt  due  to  the  firm,  and  is  entitled  to 
contribution  from  his  associates  for  the  payment  made  on  such  compromise.3 

Power  to  Receive  Back  Note  Wrongfully  Put  in  Circulation.  —  One  of  the  members  of 
a  dissolved  partnership  may  receive  back  a  promissory  note  which  the  firm 
wrongfully  put  into  circulation  as  payment  of  its  debt  while  the  partnership 
existed,  and  thus  leave  the  original  demand  in  force.4 

Changing  Time  of  Payment  of  Firm  Obligations.  —  One  partner  has  no  authority, 
after  dissolution  of  the  firm,  to  change  the  time  for  payment  of  the  written 
obligations  of  the  firm  or  to  make  an  agreement  for  payment  of  higher 
interest,  and  an  attempt  to  do  so  will  make  the  obligation  personal.5 

(5)  Pozver  to  Incur  New  Obligations  Incidental  to  Those  Existing — (a)  Gen- 
eral Rule.  —  New  obligations  which  are  necessary  and  merely  incidental  to  the 
performance  of  existing  obligations  of  the  firm  may  be  incurred.6 

(b)  In  Case  of  Bankrupt  Partner.  —  This  authority  does  not  extend  to  a  bank- 
rupt partner,  for  a  firm  is  in  no  case  bound  by  the  acts  of  a  bankrupt  partner.7 

(6)  A  itthority  as  to  Negotiable  Paper  —  (a)  General  Rule  as  to  Making,  Indorsing, 
and  Renewing.  —  A  partner  has  no  authority,  after  dissolution  and  notice  thereof, 
to  make,  indorse,  or  renew  negotiable  paper  in  the  firm  name  so  as  to  bind 
his  copartners,  even  though  the  proceeds  of  the  paper  are  applied  to  the 
payment  of  firm  debts,8  unless  the  copartners  had  previously  authorized  the 


see  Brunson  v.  McLendon,  gS  Ala.  568;  Sims 
v.  Smith,  11  Rich.  L.  (S.  Car.)  565. 

Bound  by  Diligence  of  Collecting  Agent  Only.  — 
Phelan  v.  Hutchison,  Phil.  Eq.  (62  N.  Car.) 
116,  93  Am.  Dec.  602. 

If  Property  Is  Accepted  in  Payment  of  a  Debt  by 
a  partner  after  the  dissolution  of  the  firm,  this 
is  a  new  contract,  and  the  debt  will  not  be  ex- 
tinguished unless  it  is  done  with  the  assent  of 
his  copartners.    Kirk  v  Hiatt,  2  Ind.  322. 

1.  Payment  and  Settlement  of  Firm  Liabilities 
—  Iowa.  —  Farwell  v.  Tyler,  5  Iowa  535;  Gard 
v.  Clark,  29  Iowa  1S9. 

Maim.  —  Knowlton  v.  Reed,  38  Me.  246; 
Milliken  v.  Loring,  37  Me.  408. 

Maryland.  —  Ellicott  v.  Nichols,  7  Gill  (Md.) 
85,  48  Am.  Dec.  546;  Cheston  v.  Page,  4  Har. 
&  M.  (Md.)  466;  Hall  v.  Clagelt,  48  Md.  223; 
Drury  v.  Roberts,  2  Md.  Ch.  157. 

Mississippi.  —  Bass  v.  Taylor,  34  Miss.  342. 

Netv  York.  —  Huntington  v.  Potter.  32  Barb. 
(N.  Y.)  300:  Van  Keuren  v.  Parmelee,  2  N.  Y. 
523.  51  Am.  Dec.  322. 

Vermont.  —  Woodworth  v.  Downer,  13  Vt. 
522,  37  Am.  Dec.  611;  Torrey  v.  Baxter,  13 
Vt.  452. 

West  Virginia.  —  Ruffner  v.  Hewitt,  7  W. 
Va.  585. 

Authority  to  Adjust  Claim  on  Firm.  —  Buxton 

v.  Edwards,  134  Mass.  567. 

One  of  the  Partners  May  Lawfully  Assign  to  a 
Creditor  of  the  Firm  a  demand  due  to  the  part- 
nership, even  after  dissolution.  Milliken  v. 
Loring,  37  Me.  40S.  And  see  Morse  v.  Bel- 
lows, 7  N.  H.  549,  28  Am.  Dec.  372. 

2.  Payment  of  Rent  Due  under  Pre-existing 
Lease.  —  Barnes  v.  Northern  Trust  Co.,  169  111. 
112,  affirming  66  111.  App.  282. 

3.  May  Compromise  Debt  Due  to  Firm.  —  Ba~-s 


v.  Taylor,  34  Miss.  342;  Curry  v.  Kurtz,  33 

Miss.  24. 

Assent  to  Holder  Compounding  with  Maker  of 
Note  Indorsed  by  Firm.  —  The  firm  having  in- 
dorsed a  note,  one  of  the  partners  may,  after 
the  dissolution  ot  the  fiim.  consent  to  the  holder 
compounding  with  and  releasing  the  maker, 
and  his  consent  will  also  bind  the  other  part- 
ner and  make  the  firm  liable  for  the  balance 
due.  Union  Bank  v.  Hall,  Harp.  L.  (S.  Car.) 
245- 

4.  Receiving  Back  Note  Wrongfully  Put  in 
Circulation.  —  Torrey  v.  Baxter,  13  Yt.  452. 

5.  Changing  Time  of  Payment,  etc.  —  Baptist 
Book  Concern  v.  Caiswell.  (Tex.  Civ.  App. 
1898)  46  S.  W.  Rep.  858. 

6.  New  Obligations  Necessary  to  Performance 
of  Existing  Obligations. —  Butchatt  v.  Dresser, 
10  Hare  453.  4  De  G.  M.  &  G.  542;  Kellar  v. 
Self,  5  Tex.  Civ.  App.  393. 

Illustration.  —  Thus,  for  instance,  although 
ordinarily  a  partner  has  no  authority  alter  dis- 
solution to  make  or  renew  negotiable  paper, 
it  has  been  held  that  where  a  firm  had  agreed 
to  renew  certain  notes  and  subsequently  dis- 
solved, any  partner  had  authority  to  renew  the 
notes,  in  pursuance  of  the  firm  agreement. 
Richardson  v.  Moies,  31  Mo.  430. 

7.  Authority  Does  Not  Extend  to  Bankrupt  Part- 
ner.—  Craven  v.  Edmondson,  6  Bing.  734,  19 
E.  C.  L.  219;  Dickinson  v.  Cass,  I  B.  &  Ad. 
343,  20  E.  C.  [..  397. 

After  the  Commission  of  an  Act  of  Bankruptcy, 
but  before  an  adjudication  in  bankruptcy,  a 
partner  may  bind  the  firm  to  an  innocent 
holder  bv  accepting  a  bill  of  exchange.  Lacy 
v.  Woolcott.  2  Dowl.  &  R.45S,  16  E.  C.  L.  toi. 

8.  No  Authority  to  Make  or  Indorse  Negotiable 
Pa.ier —  United  States.  —  Lock  wood    ».  Com- 
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act  1  or  subsequently  ratified  it.2 

stock,  4  McLean  (U.  S.)  383,  15  Fed.  Cas.  No. 
8,449;  Draper  v.  Bissel,  3  McLean  (U.  S.)  275; 
Fraser  v.  Wolcott.  4  McLean  (U.  S.)  365,  9  Fed. 
Cas.  No.  5.065. 

Alabama.  —  Glasscock  v.  Smith,  25  Ala.  474; 
Cunningham  v.  Bragg,  37  Ala.  436. 

Arkansas.  —  Burr  v.  Williams,  20  Ark.  171. 

California.  —  Curry  v.  White,  51  Cal.  530. 

Georgia.  —  Macon  First  Nat.  Bank  v.  Ells, 
68  Ga.  192;  Chamberlain  v.  Stone,  24  Ga.  310; 
Humphries  v.  Chastain,  5  Ga.  166,  48  Am. 
Dec.  247. 

Illinois.  —  Montreal  Bank  v.  Page,  98  111. 
109;  Whitesides  v.  Lee,  2  111.  548. 

Indiana.  —  Floyd  v.  Miller,  61  Ind.  224; 
Canklin  v.  Ogborn,  7  Ind.  553. 

Iowa.  —  Van  Valkenburg  v.  Bradley,  14 
Iowa  108. 

Kentucky.  —  Carrico  Scott,  ri  Ky.  L.  Rep. 
905-  Carter  v.  Carter,  11  Ky.  L.  Rep.  443; 
Mullins  v.  Simpkinson,  10  Ky.  L.  Rep.  280; 
Linn  v.  Valz.  ri  Ky.  L.  Rep.  846. 

Louisiana.  — ■  Dodd  -'.  Bishop,  30  La.  Ann. 
1178;  Bogereau  v.  Gueringer,  14  La.  Ann. 
483;  Fisk  v.  Mead,  18  La.  332:  Peters  v.  Gar- 
dere,  8  La.  568;  Buard  v.  Leinse,  12  Rob.  (La.) 
243;  Carr  v.  Woods,  11  Rob.  (La.)  95;  Dupre 
v.  Richard,  11  Rob.  (La.)  497;  Commercial 
Bank  v.  Perry,  10  Rob.  (La.)  61,  43  Am.  Dec. 
168;  Rudy  v.  Harding,  6  Rob.  (La.)  70;  Lam- 
beth v.  Vatvter,  6  Rob.  (La.)  127;  Davis  v. 
Houren,  6  Rob.  (La.)  255;  Lachomette  v. 
Thomas,  5  Rob.  (La.)  172;  Walker  v.  M'Micken, 
9  Marl.  (La.)  193;  Prudhomme  v.  Henry, 
5  La  Ann.  700;  Johnson  v.  Marsh,  2  La.  Ann. 
772. 

Maine.  —  Perrin  v.  Keene,  ig  Me.  355,  36 
Am.  Dec.  759;  Stearns  v.  Burnham,  4  Me.  84; 
Lumberman's  Bank  v.  Pratt,  51  Me.  563. 

Maryland.  —  Ecker  v.  Windsor  First  Nat. 
Bank.  59  Md.  291;  Hurst  v.  Hill,  8  Md.  399, 
63  Am.  Dec.  705. 

Michigan.  —  Potter  v.  Tolbert,  113  Mich. 
486;  Goodspeed  v.  South  Bend  Chilled  Plow 
Co..  45  Mich.  237;  Smith  v.  Shelden,  35  Mich. 
42,  24  Am.  Rep.  529. 

Minnesota.  —  Bryant  v  Lord,  19  Minn.  396. 

Mississippi.  —  Maxey  v.  Strong.  53  Miss.  280; 
Brown  v.  Broach,  52  Miss.  536. 

Missouri.  —  Moore  v.  Lackman,  52  Mo.  323, 
Chappell  v.  Allen,  38  Mo.  213;  Richardson  v. 
Moies,  31  Mo.  430;  McDaniel  v.  Wood,  7  Mo. 
543;  Long  v.  Story,  10  Mo.  636. 

New  Hampshire.  —  Fellows  v.  Wyman,  33 
N.  H.  351. 

New  Jersey.  —  Farmers,  etc.,  Bank  v.  Green, 
30  N.  J.  L.  316. 

New  York.  —  Lusk  v  Smith,  8  Barb.  (N.  Y.) 
570;  Graves  v.  Merry,  6  Cow.  (N.  Y.)  701; 
Lansing  v.  Gaine,  2  Johns.  (N.  Y.)  300,  3  Am. 
Dec.  422;  National  Bank  v.  Norton,  1  Hill  (N. 
Y.)  572;  Mitchell  v.  Ostrom,  2  Hill  (N.  Y.)  520; 
Bristol  v.  Sprague,  8  Wend.  (N  Y.)  423. 

Ohio.  —  Haven  v.  Goodel,  r  Disney  (Ohio) 
26;  Gardner  v.  Conn,  34  Ohio  St.  187;  Palmer 
v.  Dodge,  4  Ohio  St.  21,  62  Am.  Dec.  271; 
Wilson  v.  Forder,  20  Ohio  St.  95,  5  Am.  Rep. 
627. 

Pennsylvania.  —  McCowin  v.  Cubbison,  72 
Pa.  St.  358;  McKenna  v.  McSherry,  1  Lack. 
Leg.  N.  (Pa.)  230;  McCleery  v.  Thompson,  25 


W.  N.  C.  (Pa.)  130.  But  see  Robinson  v. 
Taylor,  4  Pa.  St.  242. 

South  Carolina.  —  Galliott  v.  Planters',  etc., 
Bank,  1  McMull.  L.  (S.  Car.)  209,  36  Am.  Dec. 
256;  State  Bank  v.  Humphreys,  1  McCord  L. 
(S.  Car.)  388;  Looinis  v.  Pearson,  Harp.  L.  (S. 
Car.)  470;  Foltz  v.  Pourie,  2  Desaus.  (S.  Car.) 
40;  Lamb  v.  Singleton,  2  Brev.  (S.  Car.)  490. 
Compare  Myers  v.  H.uggins,  1  Strobh.  L.  (S. 
Car.)  473. 

Tennessee.  —  Isler  v.  Baker,  6  Humph. 
(Tenn.)  85;  Martin  v.  Kirk,  2  Humph.  (Tenn.) 
529. 

Texas.  —  Brown  v.  Chancellor,  61  Tex.  437; 
Haddock  v.  Crocheron,  32  Tex.  276;  Tarver  v. 
Evansville  Furniture  Co.,  20  Tex.  Civ.  App. 
66;  Funck  v.  Heintze,  (Tex.  Civ.  App.  1893) 
23  S.  W.  Rep.  417. 

Vermont.  —  Woodworth  v.  Downer,  13  Vt. 
522,  37  Am.  Dec.  611;  Chamberlain  v.  Hopps, 
8  Vt.  94. 

Virginia.  —  Commercial  Bank  v.  Miller,  96 
Va.  357. 

West  Virginia.  —  Roots  v.  Mason  City  Sail, 
etc.,  Co..  27  W.  Va.  484. 

Wisconsin.  — Lange  v.  Kennedy,  20  Wis.  279. 

See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  182,  183. 

Powers  Only  Those  of  Joint  Debtors.  —  Payne 
v.  Slate,  39  Barb.  (N.  Y.)  634. 

Debt  of  Firm  Not  Extinguished  by  Unauthorized 
Note  in  Firm  Name.  —  Gardner  v.  Conn.,  34 
Ohio  St.  187. 

Transference  of  Partner's  Own  Interest.  —  A 
partner  who  indorses  a  note  due  to  the  partner- 
ship after  his  copartner's  dealh  transfers  all 
his  own  interest  in  it.  Jones  v.  Thorn,  2  Mart. 
N.  S.  (La.)  463. 

Indorsement  by  Partner  of  Note  to  Himself  Made 
Before  Dissolution.  —  One  partner  of  a  firm, 
even  after  dissolution,  may  indorse  the  note 
of  the  firm  payable  to  himself,  given  before 
dissolution.  Temple  v.  Seaver,  11  Cush. 
(Pvlass.)  314. 

Note  Given  After  Expiration  of  Stipulated  Time 
but  Before  Notice  Held  to  Bind  Firm.  —  Gould  v. 
Horner,  12  Barb.  (N.  Y.)  603. 

1.  Special  Authorization.  —  New  Haven  Coun- 
ty Bank  v.  Mitchell,  15  Conn.  222;  Bower  v. 
Douglass  25  Ga.  714;  Huntington  White  Lime 
Co.  v.  Mock.  14  Ind.  App.  221;  Sanford  v. 
Micktes,  4  Johns.  (N.  Y.)  224;  Wilson  v.  For- 
der, 20  Ohio  St.  95,  5  Am.  Rep.  627;  Rice  v. 
Goodenow,  Toppan  (Ohio)  126;  Myers  v. 
Sprenkle,  13  York  Leg.  Rec.  (Pa.)  181.  And 
see  the  cases  and  cross-reference  in  the  next 
preceding  note. 

Language  Held  Not  to  Authorize  Renewal  of 
Firm  Notes.  —  Crumless  v.  Sturgess,  6  Heisk. 
(Tenn  )  190;  Martin  v.  Kirk,  2  Humph.  (Tenn.) 
529;  McEl  roy  v.  Melear,  7  Cold  w.  (Tenn.)  140; 
Hatton  v.  Stewart,  2  Lea  (Tenn.)  234;  Robert- 
son v.  Branch,  3  Sneed  (Tenn.)  506. 

Extent  of  Authority.  —  Even  if  a  partner  is 
authorized  to  renew  an  overdue  firm  note,  he 
has  no  authority  to  sign  the  firm  name  to  a 
renewal  note  which  includes  also  an  addi- 
tional amount  loaned  !o  him  individually. 
Athens  First  Nat.  Bank  v.  Green,  40  Ohio  St. 
431- 

2.  Subsequent  Ratification. — Sanborn  v.  Stark, 
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Form  of  Special  Authorization.  —  It  is  not  necessary  that  the  authority  should  be 
given  by  a  special  power  of  attorney  or  other  written  instrument.  It  may 
be  inferred.1 

Authority  to  Be  Established  by  Person  Seeking  to  Hold  Firm  Note.  —  Authority  to  bind 
a  copartner  by  a  note  executed  after  dissolution  cannot,  it  is  held,  arise  by 
implication  of  law,2  but  such  authority  or  a  subsequent  ratification  must  be 
established  by  the  person  seeking  to  hold  the  firm  liable.3 

(b)  Power  to  Give  Notes  in  Liquidation  of  Firm  Liability.  —  There  are,  however,  cases 
to  the  effect  that  a  partner,  after  dissolution,  can  give  notes  in  liquidation  of 
a  partnership  liability,  on  the  ground  that  by  so  doing  he  does  not  create  a 
new  debt  or  obligation.4 

(c)  Power  to  Transfer  by  Indorsement  "  Without  Recourse."  —  Where  negotiable  paper 
forms  part  of  the  firm  assets,  it  seems  that  a  partner,  in  the  course  of  winding 
up  the  partnership  affairs,  may  transfer  such  paper  by  an  indorsement  "  with- 
out recourse."  5 

(d)  Effect  of  Delivery  by  Partner  After  Dissolution  of  Note  Made  Before.  —  It  has  been 

held  that  a  note  made  during  partnership,  but  not  delivered  until  after  disso- 
lution, does  not  bind  the  partners  not  delivering  it.*' 

(e)  Acceptance  After  Dissolution  of  Bill  Drawn  on  Firm.  ■ — A  bill  drawn  on  a  firm 
which  is  not  accepted  until  after  the  publicly  announced  dissolution  of  the 
partnership  binds  only  the  partner  who  accepts.7 

(f)  Waiver  of  Notice  of  Demand  and  Nonpayment.  —  It  has  been  held  that  where  a 
promissory  note  was  indorsed  by  a  firm,  one  of  the  partners  after  dissolution, 
has  the  right  to  waive  notice  of  the  demand  and  nonpayment.8 

(7)  Power  to  Issue  Finn  Checks.  —  A  partnership  check  cannot  be  issued 
by  one  partner  after  dissolution." 

(8)  Power  to  Sign  Finn  Name  at  Discretion.  — ■  The  power  conferred  on 
one  of  a  firm  by  a  writing  executed  by  the  other  authorizing  him  to  sign  the 
firm  name  at  discretion  ceases  after  dissolution.10 


31  Fed.  Rep.  18;  Draper  v.  Bissel,  3  McLean 
(U.  S.)  275,  7  Fed.  Cas.  No.  4,068;  Whitworth 
7.  Ballard,  56  Ind.  279;  Carter  v.  Pomeroy,  30 
Ind.  438;  Leonard  v.  Wildes,  36  Me.  265; 
Carleton  v.  Jenness,  42  Mich,  no;  Wilson  v. 
Forder,  20  OhioSt.89,  5  Am.  Rep.  627;  Myers 
v.  Sprenkle,  13  York  Leg.  Rec.  (Pa.)  181; 
Lange  v.  Kennedy,  20  Wis.  279. 

1.  Written  Instrument  Unnecessary.  —  Mveis 
v.  Huggins,  1  Strobh.  L.  (S.  Car.)  473,  in  which 
case  it  was  held  that  the  jury  might  infer, 
from  the  transactions  of  trade  and  the  usage 
and  custom  of  merchants,  as  well  as  from  the 
advertisement  giving  to  one  of  the  partneis 
power  to  settle  the  business  of  the  firm, 
whether  this  power  extended  to  the  signing  of 
the  partnership  name  to  renewals  of  a  note 
which  h  id  been  discounted  in  bank  previous 
to  the  dissolution. 

2.  Cannot  Arise  by  Implication  of  Law.  —  Linn 
v.  Valz,  11  Ky.  L.  Rep.  846. 

General  Authority  to  Collect  and  Pay  Debts  Not 
Sufficient.  —  Sanford  v.  Mickles,  4  Johns.  (N. 
Y.)  224. 

Want  of  Authority  May  Not  Be  Shown  by  Decla- 
ration of  Copartners  as  to  Other  Notes.  —  Catlin 
v.  Gilder,  3  Ala.  536. 

3.  Burden  of  Proof  on  One  Seeking  to  Hold  Firm. 
—  Linn  v.  Valz,  11  Ky.  L.  Rep.  846. 

Acquiescence  Not  Ratification,  but  Merely  Evi- 
dence Thereof.  —  Carter  v.  Carter,  11  Ky.  L. 
Rep.  443. 

Payment  of  Part  by  Copartner  as  Evidence  of 
Authority.  —  Eaton  v.  Taylor,  10  Mass.  54. 


4.  Note  in  Liquidation  of  Firm  Liability.  — 

Chappell  v.  Allen.  33  Mo.  213;  M'Pherson  v. 
Rathbone,  n  \Vend.(N.  Y.)  96;  Ward  v.  Tyler, 
52  Pa.  St.  393. 

5.  Transfer  by  Indorsement  "  Without  Re- 
course.''—  Yale  v.  Eames.  1  Met.  (Mass.)  4S6. 
Contra,  Fellows  v.  Wyman.  33  N.  H.  351;  San- 
ford v.  Mickles,  4  Johns.  (N.  Y  )  224. 

6.  Delivery  After  Dissolution  of  Notes  Previously 
Made.  —  Lansing  <■.  Gaine,  2  Johns.  (N.  Y.) 
300,  3  Am.  Dec.  422;  National  Bank  r.  Norton, 
1  Hill  (N.  Y.)  572;  Mitchell  v.  Ostrom,  2  Hill 
(N.  Y.)  520;  Lusk  v.  Smith.  8  Barb.  (N.  Y.)  570; 
Chamberlain  :.  Hopps.  S  Yt.  94;  Scott  v. 
bhipherd,  3  Vt.  108.  See  also  generally  the 
title  Bills  ov  Exchange  and  Promissory 
Notes,  vol.  4,  p.  201  et  seq.,  especially  p.  204, 
note  1. 

7.  Binding  Only  on  Partner  Accepting.  —  Tom- 
beckbee  Bank  z-.  Dumell.  5  Mason  (U.  S.)  56, 
24  Fed.  Cas.  No.  14,081. 

8.  Waiver  of  Notice  of  Demand.  —  Darling  v. 
March,  22  Me.  184.  See  also  St.  Louis  Fourth 
Nat.  Bank  v.  Heuschen,  52  Mo.  207;  St.  Louis 
Fourth  Nat.  Bank  v.  Altheimer,  91  Mo.  190. 

9.  Issuance  of  Firm  Checks.  —  Gale  r.  Miller. 
1  Lans.  (N.  Y.)  451. 

10.  Power  to  Sign  Firm  Name  at  Discretion.  — 
Cronly  v.  Stale  Bank,  18  B.  Mon.  (Ky.)40g. 

But  the  authority  to  use  the  partnership 
name  after  a  dissolution,  so  as  to  bind  the 
partners,  may  be  inferred  from  the  subsequent 
conduct  of  the  parties.  Cane  v.  Battle,  3  La. 
Ann.  642. 
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(9)  Authority  to  Defend  Suits  Against  Firm.  —  As  an  incident  of  his  obli- 
gation to  pay  the  partnership  debts  after  dissolution,  a  partner  is  authorized 
to  defend  suits  against  the  partnership.  If  an  appeal  bond  is  necessary  to 
the  successful  defense  of  such  a  suit,  he  has  the  power  to  procure  sureties  on 
such  bond,  and  the  sureties,  if  compelled  to  pay  the  judgment  against  the 
partnership,  have  the  same  rights  as  though  the  appeal  had  been  taken  during 
the  existence  of  the  partnership.1 

(10)  Power  to  Authorize  Appearance  for  Copartner.  —  After  the  dissolution 
of  a  partnership,  one  of  the  parties  cannot  authorize  an  appearance  for  the 
other.3 

(11)  Rights  and  Liabilities  as  to  Subsisting  Contracts.  —  The  dissolution  of 
a  partnership  does  not  affect  the  liability  of  the  firm  for  subsisting  contracts.3 
Thus,  a  contract  of  purchase  and  sale  is  binding  on  both  members  of  the 
firm,  notwithstanding  the  dissolution  of  partnership,  and  is  enforceable  by 
or  against  the  members  of  the  firm.4 

Power  to  Complete  Unperformed  Engagements.  —  And  among  the  powers  of  a  part- 
ner after  dissolution  is  the  completion  of  all  the  unperformed  engagements 
of  the  firm.5 

Assignment  of  Interest  in  Firm  Contract.  —  An  assignment  by  one  partner  to  the 
others  of  his  interest  in  a  firm  contract  after  the  dissolution  of  the  firm  will 
not  release  the  other  party  to  such  contract  from  performance  thereof.'-* 

(12)  Admission  of  Liability.  — As  a  general  rule,  after  dissolution,  a  part- 
ner cannot  bind  his  copartners  by  an  admission  of  liability.7 

b.  LIQUIDATING  Partners  —  (1)  In  General.  —  Partners  may,  by  mutual 
agreement,  delegate  exclusive  authority  to  one  or  more  of  their  number  to 
wind  up  and  settle  the  affairs  of  the  firm,8  and  partners  so  designated  are 


1.  Defense  of  Suits  Against  Firm.  —  Gard  v. 
Clark,  29  Iowa  189 

2.  May  Not  Authorize  Appearance  for  Copartner. 

—  Haslet  v.  Sireet,  2  McCord  L.  (S.  Car.)  311, 
13  Am.  Dec.  724;  Loomis  Pearson,  Harp. 
L.  (S.  Car.)  470. 

3.  Eights  and  Liabilities  on  Subsisting  Contracts. 

—  Featherstonhaugh  v.  Fenwick,  17  Ves.  Jr. 
305;  Whiting  v.  Farrand,  1  Conn.  64;  While 
v.  Kearney,  2  La.  Ann.  639;  Dean  v.  McFaul, 
23  Mo.  76;  French  v.  Griffin,  104  N.  Car.  141; 
Robertson  v.  Wood,  10  Kulp  (Pa.)  76;  Fereira 
r.  Sayres,  5  W.  &  S.  (Pa.)  210,  40  Am.  Dec. 
496.  And  see  Swobe  v.  New  Omaha  Thom- 
son-Houston Electric  Light  Co.,  39  Neb. 
586. 

The  Dissolution  of  a  Law  Partnership  does  not 
dissolve  the  relation  to  the  client,  out  t lie  cli- 
ent may  look  to  both  partners  for  the  perform- 
ance of  a  duty  confided  to  the  firm.  McCoon 
v.  Galbraith,  29  Pa.  St.  293. 

4.  Contract  of  Sale.  —  Campbellsville  Lumber 
Co  v.  Bradlee,  96  Ky.  494. 

5.  Completion  of  Unperformed  Engagements.  — 
Ke.np  v.  Coffin,  3  Greene  (Iowa)  190;  Western 
Staije  Co.  v.  Walker.  2  Iowa  504,  65  Am.  Dec. 
789:  Holmes  v.  Shands,  27  Miss.  40. 

Eight  to  Share  in  Fees  for  Unfinished  Business. 

—  After  the  dissolution  of  a  partnership  be- 
tween attorneys,  each  partner  is  entitled  to 
share  in  the  fees  collected  for  the  unfinished 
business  of  the  firm.  Osment  v.  McElrath,  68 
Cal.  466,  58  Am.  Rep.  17. 

Agreement  as  to  Sharing  Work  and  Dividing 
Expenses  and  Profits.  —  Varnum  v.  Winslow,  106 
Iowa  287. 

6.  Assignment  of  Contracts.  —  Horst  v.  Roehm, 
84  Fed.  Rep.  565. 


7.  Admissions  of  Liability  Not  Binding  on  Co- 
partners—  United  States. — ■  Bispham  v.  Patter- 
son, 2  McLean  (U.  S.)  87. 

Alabama.  —  Barringer  v.  Sneed,  3  Stew. 
(Ala.)  201,  20  Am.  Dec.  74. 

California. —  Burns  v.  McKenzie,  23  Cal.  101. 
Illinois.  ■ —  Barnes    v.   Northern  Trust  Co., 
169  111.  112. 

Kentucky,  —  Hamilton  v.  Summers,  12  B. 
Mon.  (Ky.)  14,   54  Am.  Dec.  509. 

Louisiana .  —  Herrick  v.  Conant,  4  La.  Ann. 
276;  Clarke  v.  Jones,  1  Rob.  (La.)  78. 

Minnespta.  —  National  Bank  v.  Meader,  40 
Minn.  325. 

Missouri.  —  Flowers  v.  Helm,  29  Mo.  324; 
Pope  v.  Risley,  23  Mo.  185;  Btady  v.  Hill,  1 
Mo.  315,  13  Am.  Dec.  503. 

New  York. — Vergennes  Bank  v.  Cameton, 
7  Barb.  (N.  Y.)  143;  Harl  v.  Woodruff,  24  H  un 
(N.  Y.)  510;  Lansing  v.  Gaine,  2  Johns.  (N.  Y.) 
300.  3  Am.  Dec.  422;  Mercer  v.  Sayre,  Anth. 
N.  P.  (N.  Y.)  119. 

South  Carolina.  —  Meggett  v.  Finney,  4 
Strobh.  L.  (S.  Car.)  220;  Chardon  v.  Oliphant 
3  Brev.  (S.  Car.)  183,  6  Am.  Dec.  572;  White 
v.  Union  Ins.  Co..  1  Nott  &  M.  (S.  Car.)  556,  9 
Am.  Dec.  726. 

Tennessee.  —  Berryhill  v  M'Kee,  1  Humph. 
(Tenn.)  31. 

For  a  Full  Discussion  of  this  question  see  the 
titles  Admissions,  vol.  r,  p.  708  et  seq.;  Limi- 
tation of  Actions,  vol.  19,  p.  306  et  seq. 

Eevival  of  Debt  After  Discharge  in  Bankruptcy. 
—  Atwood  v.  Gillett,  2  Dougl,  (Mich.)  206. 

8.  Delegation  of  Authority  to  One  or  More  Part- 
ners—  Alabama.  —  Myalls  v.  Bell,  41  Ala.  222. 

California.  —  Hawn   v.   Seventy-Six    I. and, 
etc.,  Co.,  74  Cal.  418. 
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known  as  settling  or  liquidating  partners.1  It  is  not  necessary  that  there  be 
a  formal  appointment.2  When  articles  of  dissolution  intrust  the  charge  of 
the  property  and  the  winding  up  of  the  concern  to  one  of  the  partners,  the 
court  will  not  interfere  with  his  proceedings  except  upon  proof  of  palpable 
breach  of  the  articles  or  of  some  misconduct  amounting  to  fraud  or  endanger- 
ing the  property.3 

Administrator  of  Liquidating  Partner  Succeeds  to  His  Right.  —  It  has  been  held  that 
upon  the  death  of  a  partner  to  whom  the  right  to  collect  outstanding  accounts 
has  been  given,  his  administrator  will  succeed  to  such  right.4 

(2)  Powers  and  Duties  —  (a)  General  Rule  —  Powers  Limited  as  Are  Those  of  Other 
Partners  After  Dissolution.  —  The  duty  of  a  liquidating  partner  is  to  collect  and 
adjust  debts  due  to  the  firm,  to  turn  the  assets  into  money,  to  pay  and  dis- 
charge the  outstanding  liabilities,  and  then  to  pay  over  to  the  other  partners 
their  just  shares  of  the  remaining  surplus.5  He  has  the  same  powers  and 
authority  that  any  other  partner  has  after  dissolution,  and  no  greater,  unless 
expressly  conferred.  His  authority  is  limited  to  the  performance  of  acts 
necessary  or  proper  to  the  winding  up  of  the  partnership  business.6 

The  Appointment  Merely  Takes  Away  the  Authority  of  the  Other  Partners  to  act,  and 
confers  it  exclusively  upon  the  liquidating  partner.7 


Connecticut. — Stanton  v.  Lewis,  26  Conn.  449. 
Illinois.  —  Montreal  Bank  v.  Page,  98  111. 
109 

Indiana.  —  McDowell  v.  North,  24  Ind.  App. 

435- 

Maryland.  —  Lilly  v.  Kroesen,  3  Md.  Ch.  83. 

New  York.  —  Gray  v.  Green,  66  Hun  (N.  Y.) 
469;  Walker  v.  Trott,  4  Edw.  (N.  Y.)  38; 
Hayes  v.  Heyer,  4  Sandf.  Ch.  (N.  Y.)  485; 
Leserman  v.  Bernheimer,  113  N.  Y.  39;  Hilton 
v.  Vanderbilt,  82  N.  Y.  591;  Meyer-'.  Reimers, 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (S.  Y.)  307. 

Pennsylvania. — Garretson  v.  Brown,  185 
Pa.  St.  447;  Campbell  v.  Floyd,  153  Pa.  St.  84. 

On  Dissolution  by  the  Insolvency  of  One  Partner, 
the  remaining  pattner  has  not  a  right  as  of 
course  to  close  up  the  business,  as  a  surviving 
partner  has.  The  copartner  has  a  right  to 
demand  the  appointment  of  a  receiver.  But 
the  solvent  partner  ought  to  be  appointed  re- 
ceiver, if  he  will  give  the  security  necessary, 
and  if  his  capacity  and  integrity  are  unques- 
tioned. Hubbard  v.  Guild,  1  Duer  (N.  Y.)  662. 
But  see  Graham's  Estate,  1  Del.  Co.  Rap. 
(Pa.)  393. 

Stipulation  for  Liquidation  by  Special  Partners. 

—  Meyer  v.  Reimers,  (Supm.  Ct.  Spec.  T.)  30 
Misc.  (N.  Y.)  307. 

Liquidation  by  Subsequent  Firm.  —  As  to  trans- 
actions by  one  partnership  in  liquidation  of 
the  affairs  of  a  preceding  partnership  of  which 
some  of  the  members  of  the  present  partner- 
ship were  members,  see  Van  Alstyne  v.  Ber- 
trand,  15  Tex.  177.  And  see  Pratt  v.  McHauon, 
11  La.  Ann.  260. 

1.  Liquidating  Partner  Defined.  —  See  Liqui- 
date, etc.,  vol.  19.  p.  393,  note. 

Stands  in  Place  of  Executor.  —  A  partner  who 
undertakes  to  wind  up  the  firm  business  stands 
in  the  place  of  an  executor,  and  can  establish 
disbursements  only  by  vouchers  properly  au- 
thenticated. Clements  v.  Mitchell,  Phil.  Eq. 
(62  N.  Car.)  3. 

2.  Formal  Appointment  Not  Necessary.  —  Gar- 
retson v.  Brown,  185  Pa.  St.  447  (see  reference 
in  last  note,  where  this  case  is  quoted);  Fulton 
v.  Central  Bank,  92  Pa.  St.  112. 


3.  Court  Will  Not  Interfere  Except  in  Case  of 
Misconduct,  Etc.  —  Walker  v.  Trott,  4  Edw.  (N. 

Y.)38. 

4.  Administrator  Succeeds  to  Liquidating  Part- 
ner. —  McDowell  v.  Xorth,  24  Ind  App.  435. 

5.  May  Collect  and  Adjust  Debts,  Pay  Liabilities, 
Etc. —  Hoopes  v.  McCan,  19  La.  Ann.  201; 
Parker  v.  Macomber,  iS  Pick.  (Mass  )  505; 
Leserman  v.  Bernheimer,  113  N.  Y.  39;  Mac- 
Nair  v.  Ragland.  3  Murph.  (7  N.  Car.)  139; 
Lamb  v.  Saitus,  3  Brev.  (S.  Car.)  130;  Martin 
v.  Walton,  1  McCord  L.  (S.  Car.)  16;  Woodson 
v.  Wood,  84  Va.  478. 

May  Accept  Payment  of  Mortgage  Debt  and  Exe- 
cute Satisfaction  Piece  in  Firm  Name.  —  Buihans 
v.  Burhans,  (Supm.  Ct.  Gen.  T.)  16  N.  Y.  St. 
Rep.  520. 

Power  to  Assign  Book  Account  Due  to  Firm.  — 

Stanton  v.  Lewis,  26  Conn.  449. 

May  Transfer  to  Himself  Debt  Due  to  Firm.  — 
Oxley  v.  Willis,  1  Cranch  (C.  C.)436. 

May  Sell  Firm  Assets  on   Credit.  —  Petry's 

Appeal,  2  Penny.  (Pa.)  404.  11  VV.  K.  C.  (Pa.) 

512- 

Duty  to  Sell  Within  Reasonable  Time.  —  Smith 

v.  Underhill,  (Supm.  Ct.  Gen.  T.)  19  N.  Y. 
Supp.  249. 

As  to  Admissions,  see  Smith  v.  Ludlow,  6. 
Johns.-  (N.  Y.)  267,  and  the  title  Admissions, 
vol.  1.  p.  70S  et  set/. 

6.  Same  Powers  as  Other  Partners  After  Disso- 
lution.—  Myatts  v.  Bell,  41  Ala.  222;  Giimore 
v.  Ham,  142  N.  Y.  1,  40  Am.  St.  Rep.  554; 
Hilton  v.  Vanderbilt,  82  N.  Y.  591;  Palmer  v. 
Dodge,  4  Ohio  St.  21,  62  Am.  Dec.  271.  And 
see  Stirnermaun  v.  Cowing,  7  Johns.  Ch.  (N. 
Y.)  275;  Conrad  v.  Buck,  21  W.  Va.  396. 

7.  Appointment  Merely  Takes  Away  Authority 
of  Other  Partners.  —  Montreal  Bank  v.  Page,  98 
111.  109,  Hayes  v.  Heyer,  4  Sandf.  Ch.  (N.  Y.) 
485. 

Release  by  Other  Partner  Good.  —  In  Napier  v. 

McLeod,  9  Wend.  (M.  Y.)  120,  two  partners, 
on  the  dissolution,  constituted  the  third  their 
attorney  to  collect,  etc.,  all  debts  due  to  the 
firm.  It  was  held  that  the  power,  although  in 
'.enns  irrevocable,  did  not  operate  as  a  trans- 
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May  Not  Make,  Indorse,  or  Renew  Negotiable  Paper.  —  A  liquidation  partner  has  no 
implied  authority  to  make,  indorse,  or  renew  negotiable  paper  on  behalf  of 
the  firm.1  Yet  express  authority  may  validate  paper  properly  executed  by 
him.2  It  has  been  held  that  he  may,  by  an  indorsement  without  recourse, 
convey  the  legal  title  to  a  note  payable  to  the  firm;3  and  he  may  waive 
demand  and  notice  on  a  note  indorsed  by  the  firm  during  its  existence.4 

(b)  In  Pennsylvania.  —  In  Pennsylvania,  however,  the  powers  of  a  liquidating 
partner  are  somewhat  more  extensive  than  those  of  partners  generally  after 
dissolution.5 

(3)  Effect  of  Notice  of  Appointment  upon  Powers  of  Other  Partners.  - —  As 
to  persons  having  notice  of  the  appointment  of  a  liquidating  partner,  the 
other  partners  have  no  power  to  bind  the  firm  ;  but  as  to  persons  without 
notice,  any  partner  has  power  to  bind  the  firm  by  any  act  within  the  apparent 
scope  of  his  authority,  notwithstanding  the  appointment  of  a  liquidating 
partner.6 

(4)  Liability  for  Interest  or  Profits.  —  A  partner  having  in  his  hands  the 
partnership  property  for  the  purpose  of  winding  up  the  firm  affairs  is  not 
chargeable  with  interest  or  profits  during  such  time,  provided  he  makes  proper 
use  of  the  assets  and  accounts  for  them.7  If,  however,  such  partner  mingles 
firm  assets  with  his  own  property,  or  neglects  or  refuses  to  settle,  he  may  be, 
as  between  himself  and  his  copartner,  chargeable  with  interest  on  his  copart- 
ner's share  after  the  lapse  of  a  reasonable  time  for  settlement.**  If,  after  the 
dissolution  of  a  firm,  the  continuing  partner  trades  with  the  firm  assets,  as 
such,  he  must  account  for  the  profits  to  the  retiring  partner,  unless  it  is  other- 
wise provided  by  the  agreement  of  the  parties,9  or  he  may  be  charged  with 
the  fund  so  used  and  with  interest  thereon.10 


fer,  and  that  a  release  of  a  debt  subsequently 
executed  by  one  of  the  other  partners  was 
good. 

1.  No  Power  as  to  Negotiable  Paper.  —  Hamil- 
ton v.  Seaman,  1  Ind.  185;  Mauney  v.  Coil,  80 
N.  Car.  300,  30  Am.  Rep.  80;  Parker  v 
Coasiiij,  2  Gratt.  (Va.)  372,  4\  Am.  Dec.  3S8. 
See  also  supra,  this  subsection,  Partners  Gen- 
erally—  Authority  as  to  Negotiable  Paper. 

May  Not  Negotiate  Overdue  Note  of  Another 
Partner  Payable  to  Firm.  —  Parker  v.  Macomber, 
18  Pick.  (Mass.)  505. 

Eight  to  Give  Duebill  or  "I.  0.  TJ."  —  See 
Smiih  v.  Shelden.  35  Mich.  42,  24  Am.  Rep. 
529. 

2.  With  the  Consent  of  the  Eetiring  Partners  at 

the  time  of  execution  a  settling  partner  may 
bi.id  the  firm  by  a  note  in  settlement  of  an  old 
debt.  Van  Valkenburg  v.  Bradley,  14  Iowa 
10S. 

Notice  of  Dissolution  and  Continuance  Held  to 
Confer  Authority. —  See  Casco  Bank  v.  Hills. 
16  Me.  155. 

General  Authority  to  Execute  Notes  to  Close  Dp 
Indebtedness  does  not  authorize  the  insertion 
in  notes  of  stipulations  to  pay  attorney's  fees 
and  waive  exemptions.  Brown  v.  Bamberger, 
no  Ala.  342. 

3.  Indorsement  Without  Eecourse.  —  Waite  v. 
Foster.  33  Me.  424. 

4.  May  Waive  Demand  and  Notice.  —  Star 
Wagon  Co.  v.  Swezy,  52  Iowa  391.  59  Iowa 
609;  Seldner  v.  Ml.  Jackson  Nat.  Bank,  66 
Md.  488,  59  Am.  Rep.  190. 

Cannot  Waive  Protest  on  Draft  by  Him  for  Firm 
Debt. —  Mauney  v.  Coit,  80  N.  Car.  300,  30 
Am.  Rep.  80. 

6.  He  May  Borrow  Money  on  the  credit  of  the 
late  firm  to  pay  iis  debts.    Davis's  Estate,  5 


Whart.  (Pa.)  530,  34  Am.  Dec.  574;  Whitehead 
v.  Pittsburgh  Bank,  2  W.  &  S.  (Pa.)  172;  Sieg- 
fried v.  Ludwig,  102  Pa.  St.  547;  Fulton  v. 
Central  Bank,  92  Pa.  St.  112;  McCouin  v. 
Cubbison,  72  Pa.  St.  358;  Brown  v.  Clark,  14 
Pa.  St.  469;  Robinson  v.  Taylor,  4  Pa.  St.  242. 

He  May  Indorse  Negotiable  Paper  lo  raise 
money  to  pay  part nership  debts  and  so  bind 
his  firm.    Lloyd  v.  Thomas,  79  Pa.  St.  68. 

He  May  Make  or  Eenew  Firm  Notes.  —  Meyran 
v.  Abel,  189  Pa.  St.  215,  69  Am.  St.  Rep.  806; 
Sieghied  v.  Ludwig.  102  Pa.  St.  547;  Robin- 
son v.  Taylor,  4  Pa.  St.  242. 

He  May  Renew  an  Accommodation  Indorsement. 
—  Dundass  v.  Gallagher,  4  Pa.  St.  205. 

Acknowledgment  as  Stopping  Running  of  Stat- 
ute.—  See  McCoon  v.  Galbraith,  29  Pa.  St. 
293;  Jack  v.  McLanahan,  191  Pa.  St.  631; 
Houser  v.  Irvine,  3  W.  &  S.  (Pa.)  345,  38  Am. 
Dec.  768;  and  ihe  title  Limitation  of  Actions, 
vol.  19,  p.  307. 

6.  Effect  of  Notice  of  Appointment.  —  Gillilan 
v.  Sun  Mut.  Ins.  Co.,  41  N.  Y.  376;  Clark  v. 
Reed  31  Leg.  Int.  (Pa.)  413. 

7.  Not  Chargeable  with  Interest  or  Profits.  — 
Randolph  v.  Inman,  172  111.  575. 

Responsible  for  Fraudulent  Waste  and  Conver- 
sion. —  Macready  v.  Schenck,  43  La.  Ann. 
479- 

8.  When  Chargeable  with  Interest.  —  Buckley 
v.  Kelly,  70  Conn.  411;  Dunlap  v.  Watson,  124 
Mass.  305.  And  see  Kloiz  v.  Macready,  39 
La.  Ann.  638.  See  further  supra,  this  title. 
Partners'  Rights  and  Liabilities  Inter  Se  —  Right 
to  Interest  on  Balances. 

9.  Duty  to  Account  for  Profits.  —  Fiihian  v. 
Jones.  12  Phila.  (Pa.)  201,  34  Leg.  Int.  (Pa.)  184. 

10.  Charged  with  Interest  on  Fund.  —  Brown's 
Appeal,  89  Pa.  St.  139. 
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(5)  Right  to  Compensation.  —  In  the  absence  of  special  agreement,  a  liqui- 
dating partner  is  not  entitled  to  compensation  for  winding  up  the  business, 
by  way  of  commission  or  otherwise.1 

c.  SURVIVING  PARTNERS  —  (I)  In  General  —  As  to  Title  to  Firm  Property.  — 
As  hereinbefore  seen,  the  legal  title  to  firm  personalty  and  the  equitable  title 
to  firm  realty  pass  upon  the  death  of  a  partner  to  the  survivors,  but  in  trust 
for  the  purpose  of  winding  up  the  partnership  affairs,  and  the  survivors  are 
entitled  to  the  possession  and  control  of  the  effects  of  the  partnership  until  a 
settlement  is  made  and  all  firm  debts  are  paid.'2 

Exclusive  Eight  to  Act  in  Settling  Estate.  —  The  survivors  have  the  exclusive 
right  and  duty  to  act  in  the  settlement  of  the  partnership,  and  the  personal 
representatives  of  the  deceased  partner  cannot  interfere.3 


1.  No  Eight  to  Compensation.  —  Shelion  v. 
Knight,  63  Ala.  598;  Dougherty  v.  Van  Nos- 
trand,  Hoffm.  (N.  Y.)  68;  Coursen  v.  Hamlin. 
2  Duer  (N.  Y.)  513.  And  see  McMichael  v. 
Raoul,  14  La.  Ann.  305;  Mclnlire's  Appeal. 
11S  Pa.  St.  427. 

Commissions  Were  Allowed  to  the  Settling  Part- 
ner on  Money  Collected  arid  interest  on  the  othei 's 
share  of  moneys  advanced  by  the  settling 
partner,  it  having  been  agreed  that  he  should 
collect  "at  the  proper  costs  and  charges  of 
the  two"  individually.  Wood  v.  Wood,  26 
Barb.  (M.  Y.)  356. 

An  Allowance  for  the  Expense  of  Employing  an 
Agent  is  only  tile  amount  paid  to  the  latter, 
and  not  the  value  of  his  services  in  the  em- 
ployment from  which  he  was  taken.  Porter 
v.  Wheeler,  37  Vt.  281. 

2.  Survivor's  Title.  —  See  supra,  this  title, 
Partners/dp  Property,  subdif.  3.  a.  (1)  In  Gen- 
eral, and  the  references  there  given.  See  also 
the  following  cases: 

Arkansas  — Adams  v.  Ward,  26  Ark.  135. 
California,  —  McKay  v.  Joy,  70  Cal.  581. 
Colorado.  —  Burchinell  p.  Koon,  8  Colo.  App. 
463. 

Indiana.  —  Roberts  v.  McCarty,  9  Ind.  16, 
68  Am.  Dec  604;  Nicklaus  v.  Dahn,  63  Ind.  87. 

Kentucky.  —  McCandless  v.  Hadden,  9  B. 
Mon.  (Ky.)  187. 

Maine.  —  Cook  v.  Lewis,  36  Me.  340. 

Mississippi .  —  Port  Gibson  Bank  v.  Baugh, 
9  Stned.  &  M  !  Miss  )  291 ;  Robertshaw  v.  Han- 
way,  52  Miss.  717. 

New  Hampshire.  —  Benson  v.  Ela,  35  N.  H. 
402. 

New  York.  —  Nelson  v.  Tenney,  36  Hun  (N. 
Y  )  327;  Murray  v.  Fox,  39  Hun  (N.  Y.)  108; 
Holm-s  7'.  Gilman,  138  N.  Y.  369,  34  Am.  St. 
Rep.  463;  King  -/.  Leighton,  100  N.  Y.  386; 
Hubbard  v.  Guild,  1  Duer  (N.  Y.)  662;  Berolz- 
heimer  p.  Strauss,  51  N.  Y.  Super.  Ct.  96;  Daw- 
son v.  Parsons,  (Supm.  Ct.  Spec.  T.)  20  N.  Y. 
Supp.  65. 

Ohio.  —  Lockwood  sr.  Mitchell,  7  Ohio  St. 
387,  70  Am.  Dec.  78;  Dyas  v.  O'Neil,  3  Ohio 
Dec.  309,  2  Ohio  N.  P.  81. 

Pennsylvania .  —  Book  v.  O'Neil,  2  Pa.  Super. 
Ct.  306;  Shipe's  Appeal,  114  Pa.  St.  205. 

South  Carolina.  —  Kinsler  v.  McCants,  4 
Rich.  L.  (S.  Car.)  46,  53  Am.  Dec.  711. 

Though  the  Survivor  Be  Administrator,  he 
holds  the  funds  coming  to  him  as  survivor. 
Pearson  v.  Keedy,  6  B.  Mon.  (Ky.)  131,  43  Am. 
Dec.  160. 

A  Coexecutor  Holding  Funds   of  a  Testator 


under  a  Proposed  Partnership  Agreement  is  not 

by  reason  of  such  fact  a  surviving  partner  in 
regard  to  such  funds  where  the  agreement 
was  incomplete  at  the  tim;  of  the  testator's 
derth.    Matter  of  Hoagland.  164  N.  Y.  573. 

The  Surviving  Partner  May  Waive  his  right  to 
the  exclusive  possession  and  control  of  the 
firm  properly.  Welborn  r.  Coon,  57  Ind.  270. 
And  see  Stubbing*  v.  O'Connor,  102  Wis.  352. 

Whether  a  Dormant  Partner  Is  Entitled,  upon 
the  death  of  the  active  partner.  10  lake  posses- 
sion of  the  partnership  effects  and  settle  the 
partnership  concerns  was  queried  in  Johnson 
v.  Ames,  6  Pick.  (Mass.)  330. 

Surviving  Partner's  Eight  to  Exemplary  Dam- 
ages.—  See  Bohm  v.  Dunphy,  1  Mont.  333, 
stated  under  the  title  Exemplary  Damages, 
vol.  12,  p.  42.  note  2. 

Survivor  Entitled  to  License  Granted  to  Firm.  — 
Belding  v.  Turner,  S  Blatchf.  (U.  S.)  321,  3 
Fed.  Cas.  No.  1,243. 

3.  Eight  to  Settle  Estate  Without  Interference 
from  Decedent's  Eepresentatives  —  Georgia.  — 
Butks  v.  Beall,  77  Ga.  271. 

Kentucky.  —  Ely  v.  Com.,  5  Dana  (Ky.)  399. 

ATew  York.  —  Jacquin  v.  Buisson,  (N.  Y. 
Super.  Ct.)  11  How.  Pr.  (N.  Y.)  385;  Williams 
p.  Wliedon,  109  N.  Y.  333,  4  Am.  St.  Rep.  460. 

Ohio,  —  Kreis  v.  Gorton,  23  Ohio  St.  471. 

Pennsylvania.  —  Miller's  Appeal.  18  W.  N. 
C.  (Pa.)  485:  Farmers'  Bank  v.  Ritter,  (Pa. 
j88S)  12  Atl.  Rep.  659. 

And  see  the  cross-reference  in  the  last  pre- 
ceding note. 

Payment  to  the  Executor  of  the  Deceased  Part- 
ner will  not  discharge  t he  debtor  from  liability 
to  the  survivor.  Wallace  r.  Fit zsimmons,  1 
Dull.  (Pa.)  24R. 

Surviving  Partner  Can  Eecover  from  Personal 
Eepresentative  Assets  Collected.  —  Sweet  v.  Tay- 
lor, 36  Hun  (N.  Y.)  256. 

A  Partial  Collection  by  the  Administrator  of 
Firm  Assets  ignorantly  made  does  not  render 
him  responsible  to  the  survivor  for  all  the  firm 
debts.  Alexander  v.  Coulter.  2  S.  &  R.  (Pa.) 
491- 

Presentment  of  Firm  Note  to  Be  Hade  to  Sur- 
vivor. —  Barlotv  v.  Coggan,  1  Wash.  Ter.  257. 
It  Is  Only  for  the  Purpose  of  Settling  the  Firm 

Affairs  that  the  survivor  is  entitled  to  exclusive 
possession,  and  goods  shipped  to  the  firm  on 
credit,  and  not  yet  come  to  his  hands,  cannot 
be  claimed  by  him  for  the  purpose  of  trading 
with  them  against  the  wishes  of  the  adminis- 
trator of  his  deceased  partner.  Fulton  v. 
Thompson,  18  Tex.  278. 
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Appointment  of  Receivpr  by  Court.  —  Chancery  will  not  appoint  a  receiver  and 
thus  deprive  the  survivor  of  the  right  to  close  up  the  firm  affairs  if  the  latter 
is  responsible  and  acts  in  good  faith.1  But  where  the  survivor  fails  to  exer- 
cise proper  diligence  in  applying  assets  to  firm  liabilities  and  does  not  settle 
the  firm  business  within  a  reasonable  time,  he  may  be  coerced  by  the  court 
or  upon  application  to  a  court  of  chancery  he  may  be  removed  and  a  receiver 
may  be  appoints.2 

Right  Passes  to  Personal  Representative.  —  Upon  the  death  of  the  last  survivor 
his  right  passes  to  his  personal  representative.3 

Time  of  Death  immaterial.  —  It  is  immaterial  whether  the  partnership  was  dis- 
solved by  death  or  whether  the  death  took  place  after  a  previous  voluntary 
dissolution.    The  rights  of  the  survivor  are  the  same  in  either  case.4 

(2)  Statutory  Provisions.  —  In  a  number  of  states  provision  is  made  by 
statute  for  the  administration  of  the  partnership  estate.  These  statutes 
usually  include  the  giving  of  bond  or  security  by  the  surviving  partner.5 

(3)  Poivers  and  Authority — -(a)  Limitation  of  Powers  —  aa.  In  General.  —  Acts 
Necessary  and  Proper  to  "Winding  Up  the  Partnership  are  within  the  power  of  a  surviving 
partner  as  they  are  of  any  other  partner  after  dissolution.6 

The  Carrying  Out  of  Existing  Obligations  is  within  the  power  and  duty  of  a  sur- 
viving partner,  and  he  is  likewise  empowered  to  do  any  act  incidental  to  such 
performance.7 


1.  Chancery  Will  Not  Deprive  Survivor  Acting 
in  Good  Faith  of  Right.  —  Walker  v.  House,  4 
Md.  Ch.  39;  Connor  v.  Allen,  Harr.  (Mich.) 
371;  Jacquin  v.  Buisson,  (N.  Y.  Super.  Ct.)  11 
How.  Pr.  (N.  Y.)  385;  Evans  v.  Evans,  9  Paige 
(N.  Y.)  178. 

2.  Coercion  or  Removal  for  Want  of  Diligence 
and  Unreasonable  Delay.  —  McKean  v.  Vick,  108 
111.  373.  And  see  Cannon  v.  Copeland,  43 
Ala.  201;  Valentine  v.  Wysor,  123  Ind.  47; 
Walker  v.  House,  4  Md.  Ch.  39;  Watkins  v. 
Fakes,  5  Heisk.  (Tenn.)  185. 

3.  Right  Passes  to  Representative  of  Last  Sur- 
vivor. — Costlev  "'.  Wilkerson,  49  Ala.  210. 

4.  Immaterial  When  Death  Took  Place.  —  Mur- 
ray v.  Mumford,  6  Cow.  (N.  Y  J' 441.  But  com- 
pare Mutual  Sav.  Inst.  v.  Enslin,  37  Mo.  453. 
See  the  adverse  comments  of  the  court  on  the 
last  case  in  Hargadine  v.  Gibbons,  45  Mo. 
App.  460,  affirmed  114  Mo.  561. 

5.  As  to  Statutory  Provisions,  see: 
California.  —  People  v.  Hill,  16  Cal.  113. 
Indiana.  —  Havens  v.  Harris,  140  Ind.  387; 

Mcintosh  v.  Zaring,  150  Ind.  301;  Peru  First 
Nat.  Bank  v.  Parsons,  128  Ind.  147;  Court- 
land  Forging  Co.  v.  Ft.  Wayne  First  Nat. 
Bank,  141  Ind.  518. 

Kansas. — Carr  v.  Catlin,  13  Kan.  393; 
Shattuck  v.  Chandler,  40  Kan.  516,  10  Am.  St. 
Rep.  227;  Carter  r/.  Christie,  57  Kan.  492; 
Ballinger  v.  Redhead,  1  Kan.  App.  434. 

Maine.  —  Matherson  v.  Wilkinson,  79  Me. 
159. 

Mississippi.  —  McCaughan  v.  Brown,  76 
Miss.  496. 

Missouri.  —  Hargadine  v.  Gibbons,  114  Mo. 
561;  Bell  v.  McCoy,  136  Mo.  552,  affirming 
Hargadine  v.  Gibbons,  45  Mo.  App.  460; 
Goodson  v.  Goodson,  140  Mo.  206;  State  7/. 
Withrow,  141  Mo.  69;  Denny  v.  Turner,  2  Mo. 
App.  52;  Hays  v.  Odom,  79  Mo.  App.  425. 

Washington.  —  Dyer  v.  Morse.  10  Wash. 
4Q2. 

See  also  the  title  Executors  and  Adminis- 
trators, vol.  11,  p.  981. 


The  Ohio  Statute  coniains  some  peculiar  pro- 
visions. See  /;/  re  Crane,  4  Ohio  Dec.  398; 
Phoenix  Ins.  Co.  v.  Carnahan,  63  Ohio  St.  258. 

For  the  Louisiana  Practice  as  to  appointment 
by  the  court  of  partnership  liquidators  or  re- 
ceivers, their  powers,  etc.,  see  McNair  v. 
Gourrier,  40  La.  Ann.  353;  Klolz  v.  Macready, 
35  Ea.  Ann.  596;  Walmsley  v.  Mendelsohn, 
31  La.  Ann.  152;  Wilder's  Succession,  21  La. 
Ann.  371;  Andrew's  Succession,  16  La.  Ann. 
197;  McKowen  v.  McGuire,  15  La.  Ann.  637; 
Claiborne  v.  Their  Creditors,  18  La.  501;  Mc- 
Micken  v.  Ficklin,  11  La.  314;  Hoey  v.  Two- 
good,  11  La.  195;  Gridley  v.  Conner,  4  Rob. 
(La.)  445;  Norris  v.  Ogden,  11  Mart.  (La.) 
455;  Warfield  v.  His  Creditors,  2  La.  190; 
Tyler  v.  Their  Creditors,  9  Rob.  (La.)  372; 
Flower  v.  O'Conner,  7  La.  194;  Mathison  v. 
Field,  3  Rob.  (La.)  44;  Notrebe  t.  McKinney, 
6  Rob.  (La.)  13;  MrMichael  v.  Raoul,  14  La. 
Ann.  305;  Carr  v.  Woods,  11  Rob.  (La.)  95; 
Bookout  v.  Anderson,  2  La.  Ann.  246;  Prud- 
homme  v.  Henry,  5  La.  Ann.  700;  Pratt  v. 
McHalton,  11  La.  Ann.  260;  Helme  v.  Little- 
john,  12  La.  Ann.  298. 

6.  See  supra,  this  section.  Partners  Generally 
—  General  Rule  \ 

7.  Existing  Obligations.  —  Denver  v.  Roane, 
99  U.  S.  355;  Litile  v.  Caldwell,  101  Cal.  553, 
40  Am.  St.  Rep.  89;  Jacksonville  R.,  etc., 
Co.  v.  Warriner,  35  Fla.  197;  Mason  v.  Tiffany, 
45  111.  392;  Ayres  v.  Chicago,  etc.,  R.  Co.,  52 
Iowa  478;  Miller  v.  Hoffman,  26  Mo.  App. 
199;  Wright  v.  Barton.  34  Neb.  776;  King  v. 
Leighton,  100  N.  Y.  386. 

A  Surviving  Partner  Is  Authorized  to  Complete 
a  Contract  Made  and  in  Part  Executed  in  the  life- 
time of  the  deceased  partner.  Rust  v.  Chis- 
olm,  57  Md.  376. 

To  Contracts  Between  Members  of  the  Firm  this 
rule  does  not  apply.  Oliver  v.  Forrester,  96 
111.  315,  affirming  \  III.  App.  259. 

May  Have  Allowance  for  Necessary  Expenses 
Incurred  in  Exercise  of  Best  Judgment.  —  Tyng 
v.  Thayer,  8  Allen  (Mass.)  391. 
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bb.  As  to  New  Contracts  or  Continuance  of  Business.  —  Surviving  partners  have 
no  implied  power  to  enter  into  new  contracts  or  to  continue  the  partnership 
business,1  except,  perhaps,  for  such  a  time  as  may  be  required  to  close  up  the 
business  without  a  sacrifice  2  or  to  discharge  certain  obligations. 3 

By  Express  Agreement,  or  by  Provision  in  the  Will  of  the  Deceased  Partner,  the  survivors 
may  be  authorized  to  carry  on  the  business  and  incur  new  obligations.4 

(b)  Particular  Powers  —  aa.  Application  of  Funds  to  Firm  Obligations  —  (aa)  In  General. 
—  The  surviving  partner  may  apply  partnership  funds  to  the  liquidation  of 
any  obligation  of  the  firm  and  to  the  discharge  of  all  liens  upon  the  joint 
property,5  and  it  has  been  held  to  be  no  defense  to  an  action  against  him  on 


Sale  of  Goods  by  Survivor  of  Commission  Firm 
Permitted.  —  OfTutt  v.  Scott,  47  Ala.  104. 

Contract  Enforced  as  Personal  Obligation  of  Sur- 
vivor.— McLean  v.  McAllister,  30  Mo.  App.  107. 

Liability  Incurred  in  Finishing  Work.  — Where, 
on  the  death  of  a  partner,  the  partnership  had 
a  large  amount  of  unfinished  work  and  raw 
material  on  hand,  which  could  have  been  dis- 
posed of  only  at  a  sacrifice,  it  was  held  that 
creditors  advancing  means  to  the  survivor  in 
good  faith  to  enable  him  to  finish  the  work 
and  use  up  the  raw  material  were  entitled  to 
payment  out  of  the  partnership  assets.  Cal- 
vert v.  Miller,  94  N.  Car.  600. 

1 .  New  Contracts  or  Continuance  of  Business  — 
United  States.  —  Clay  v.  Field,  34  Fed.  Rep.  375. 

Arkansas.  — Cline  v.  Wilson,  26  Ark.  154. 

Illinois.  —  Remick  v.  Emig,  42  111.  342. 

Iowa.  —  Young  v.  Scoville,  99  Iowa  177. 

Maine.  —  Harding  v.  Hagar,  63  Me.  515. 

Maryland.  —  Walker  v.  House,  4  Md.  Ch. 
39:  Goodburn  v.  Stevens,  1  Md.  Ch.  420. 

Massachusetts  — Robinson  v.  Simmons,  146 
Mass.  167,  4  Am.  St.  Rep.  299. 

Michigan.  —  Oliver  v.  Olmstead,  112  Mich. 
483;  Matteson  v.  Nathanson,  38  Mich.  377. 

Mississippi.  —  Port  Gibson  Bank  v.  Baugh, 
9  Stned.  &  M.  (Miss.)  291. 

Missouri.  —  Exchange  Bank  v.  Tracy,  77 
Mo.  594. 

New  York.  —  Dexter  v.  De;:ter,  43  N.  Y. 
App.  Div.  268;  Farr  v.  Morrill,  53  Hun  (N.  Y.) 
31;  Hooley  v.  Gieve,  9  Daly  (N.  Y.)  104;  Daw- 
son v.  Parsons,  (Supm.  Ct.  Spec.  T.)  20  N.  Y. 
Supp.  65.  See,  however,  Staats  v.  Howlett,  4 
Den.  (N.  Y.)  559, 

Pennsylvania.  —  Marshall's  Estate,  34  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  382. 

Texas.  — Fulton  v.  Thompson,  18  Tex.  278. 

Wisconsin. — Weld  v.  Johnson  Mfg.  Co.,  86 
Wis.  552;  Jennings  v.  Chandler,  10  Wis.  2r. 

Confusion  of  Old  Debts  and  New.  —  Where  a 
surviving  partner  continues  to  buy  goods  in 
the  old  name  for  another  firm  in  which  he  is  a 
partner,  and  so  confuses  the  debts  of  the  two 
firms  as  to  make  separation  impossible,  he 
must  bear  the  consequences.  Diversey  v. 
Johnson  93  111.  547. 

2.  When  Necessary  to  Prevent  Sacrifice.  —  Frey 
v.  Eisenhardt,  116  Mich.  160. 

A  Surviving  Member  of  a  Mercantile  Firm  May 
Make  Small  Purchases  to  render  the  stock  more 
salable  and  to  close  out  the  business,  but  not 
for  the  purpose  of  continuing  the  business. 
He  may  also  delay  sales  for  a  reasonable  time 
to  prevent  a  sacrifice,  and  a  loss  occurring  dur- 
ing such  time  must  be  borne  proportionally 
by  the  decedent's  estate.  Oliver  v.  Forrester, 
96  111.  315,  affirming  1  111,  App.  259.    See  also 


In  re  Kalbfell,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.) 

273- 

3.  Continuance  Necessary  for  Purpose  of  Dis- 
charging Obligations.  —  Perin  v.  Megibben,  (C. 

C.  A  )  53  Fed.  Rep.  86. 

4.  Express  Agreement  or  Testamentary  Provi- 
sion—  Alabama.  — Sleiner  <>.  Steiner  Land, 
etc.,  Co.,  120  Ala.  128. 

Connecticut.  —  Tillotson  v.  Tillotson,  34 
Conn.  366. 

Kentucky.  —  McCarthy  v.  Wood,  (Ky.  1890) 
13  S.  W.  Rep.  792,  12  Ky.  L.  Rep.  84. 

Maine.  —  Shaw,  Appellant,  81  Me.  207. 

Missouri.  ■ —  Farmers',  etc.,  Sav.  Inst.  v. 
Garesche,  12  Mo.  App.  584. 

New  York.  —  Blake  v.  Barnes,  (Supm.  Ct. 
Spec.  T.)  26  Abb.  N.  Cas.  (N.  Y.)  208;  Lowen- 
stein  v.  Schiffer,  38  N.  Y.  App.  Div.  178;  Na- 
ional  Bank  v.  Bigler,  83  N.  Y.  51;  Matter  of 
Bach,  2  Connoly  (N.  Y.)  490. 

Ohio.  —  Covington  City  Bank  v.  Wright,  6 
Ohio  Dec.  350;  Gandolfo  v.  Walker,  15  Ohio 
St.  274. 

Pennsylvania.  —  Keeling  v.  Ihmsen,  26 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  101;  Gratz  v.  Bay- 
ard, 11  S.  &  R.  (Pa.)  41;  Huber  v.  Wood,  14 
Pa.  Co.  Ct.  13;  Evans  v.  Walts,  44  VV.  N.  C. 
(Pa.)  185. 

Texas.  —  Alexander  v.  Lewis,  47  Tex.  482; 
White  v.  Gardner,  37  Tex.  407;  Kottwitz  v. 
Alexander,  34  Tex.  689. 

And  see  supra  this  section,  How  Effected  — 
By  Operation  of  law  —  Provisions  as  to  Contin- 
uance. 

Will  Making  Survivor  Executor  and  Authorizing 

Continuance  of  Business. —  Ferris  v.  Van  Ingen, 
no  Ga.  102 

Surviving  Partner  Must  Assent  to  Provision.  — 
Exchange  Bank  r.  Tracy,  77  Mo  594. 

Power  to  Continue  Lost  by  Administering  on 
Estate.  —  See  White  v.  Gardner,  37  Tex.  407. 

Cannot  Bind  General  Assets  of  Decedent's  Estate. 

—  Jones  v.  Walker,  103  U.  S.  444;  Steiner  v. 
Steiner  Land,  etc.,  Co.,  120  Ala.  12S:  Coving- 
ton City  Bank  v.  Wright,  6  Ohio  Dec.  350; 
Peters  v.  Campbell.  2  Ohio  Dec.  (Reprint)  526, 
3  West.  L.  Month.  587:  Keeling  Ihmsen,  26 
Pittst.  Leg.  J.  N.  S.  (Pa.)  101;  Roessler's  Es- 
tate, 19  Pa.  Co.  Ct.  161,  5  Pa.  Dist.  776; 
Huber  v.  Wood,  14  Pa.  Co.  Ct.  13. 

Personal  Responsibility  of  Executor  for  Debts. 

—  An  executor  who  continues,  under  the  di- 
rection of  the  testator,  to  carry  on  a  partner- 
ship business  for  the  benefit  of  the  estate,  is 
personally  responsible    for   the  partnership 

.debts.  Alsop  v.  Mather,  8  Conn.  587;  Pitkin 
v.  Pitkin,  7  Conn.  313,  18  Am.  Dec.  nr. 

5.  Application  of  Funds  in  Liquidation  of  Firm 
Obligations  —  Illinois.  —  McKean  v.  Vkk,  10S 
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a  lost  note  and  an  account  against  the  former  firm  that  he  has  surrendered  all 
the  firm  assets  to  the  executors,  under  a  testamentary  provision  of  the 
deceased  partner  empowering  the  survivor  and  certain  others  to  manage  and 
close  out  the  business  of  the  firm  as  rapidly  as  possible.1 

(bb)  Power  to  Sell  or  Mortgage  Firm  Assets  —  In  General.  —  He  may  sell  partnership 

assets,2  or  pledge  or  mortgage  them,3  for  purposes  connected  with  the  settle- 
ment of  the  estate.4 

bb.  Assignment  for  Benefit  of  Creditors.  —  A  surviving  partner  may  make  an 
assignment  for  the  benefit  of  creditors.5  -   .  , 

IV:  jj  1 


111.  373;  Hughes  v.  Trahern,  64  111.  48;  Bauer 
Grocer  Co.  v.  McKee  Shoe  Co.,  87  111.  App. 
434;  Finnegan  v.  Allen,  60  111.  App.  354. 

Indiana. — Valentine  z:  Wysor,  123  Ind.  47. 

Kentucky.  —  Wilson  v.  Soper,  13  B.  Mon. 
(Ky.)  413,  56  Am.  Dec.  573;  Ely  v.  Com.,  5 
Dana  (Ky.)  399;  Hite  v.  Hite,  1  B.  Mon.  (Ky.) 
180. 

Maryland.  — Gable  v.  Williams,  59  Md.  46; 
Walker  v.  House,  4  Md.  Ch.  39. 

Massachusetts . —  Shearer  v.  Shearer,  98  Mass. 
107. 

Michigan.  —  Barry  v.  Briggs,  22  Mich.  201. 
Minnesota.  —  Hanson  v.  Metcalf,  46  Minn. 
25. 

Mississippi.  —  Port  Gibson  Bank  v.  Baugh 
9  Smed.  &  M.  (Miss.)  291. 

Nebraska. — Lindner  v.  Adams  Counly  Bank, 
49  Neb.  735;  Wright  v.  Barton,  34  Neb.  776. 

New  York.  —  King  v.  Leighton,  100  N.  Y. 
386;  Dawson  v.  Parsons,  (Supm.  Ct.  Spec.  T.) 
20  N.  Y.  Supp.  65,  21  N.  Y.  Supp.  212. 

Ohio.  —      re  Crane,  4  Ohio  Dec.  398. 

Pennsylvania.  —  Moist's  Appeal,  74  Pa.  St. 
166. 

South  Carolina.  —  White  v.  Union  Ins.  Co., 
1  Nott  &  M.  (S.  Car.)  556,  9  Am.  Dec.  726. 
And  see  Wiesenfeld  v.  Byrd,  17  S.  Car.  114. 

Virginia.  —  Peyton  v.  Slrallon,  7  Gtatt. 
(Va.)  380. 

Duty  of  Survivors  to  Represent  Creditors  of  Firm. 

—  Bell  v.  Lawson,  28  Ark.  140. 

May  Assign  Bond  and  Mortgage.  —  Pinckney 
v.  Wallace,  (C.  PI.  Gen.  T.)  1  Abb.  Pr.  (N.  Y.) 
82.  And  see  Willson  v.  Nicholson,  61  Ind. 
241. 

May  Carry  Out  Contracts  to  Purchase  Land  and 
Release  Real  Estate  from  Incumbrances.— Shearer 

v.  Shearer,  98  Mass.  107. 

The  Measure  of  Damages  for  a  Failure  to  Apply 
the  Funds  of  the  Firm  to  Payment  of  the  Debts  is 
the  amount  of  the  funds  in  the  defendant's 
hands  applicable  to  the  debts.  Miller  v. 
Kingsbury,  128  111.  45. 

1.  Surrender  of  Assets  to  Executors.  —  Du- 
laney  v.  VValshe,  3  Tex.  Civ.  App.  174. 

2.  May  Sell  Firm  Assets — United  States. — 
Shanks  v.  Klein,  104  U.  S.  18;  Perin  v.  Megib- 
ben,  (C.  C.  A.)  53  Fed.  Rep.  86;  Clay  v. 
Field,  34  Fed.  Rep.  375. 

Colorado.  —  Breen  v.  Richardson,  6  Colo. 
605. 

Illinois.  —  Miller  v.  Kingsbury,  128  111.  45; 
McKean  v.  Vick,  108  III.  373;  Hughes  v.  Tra- 
hern, 64  111.  48;  Ives  v.  Ashelby,  26  III.  App. 
244. 

Indiana.  —  Walling  v.  Burgess,  122  Ind.  299; 
Welborn  v.  Coon,  57  Ind.  270. 

Iowa.  —  Milner  v.  Cooper,  65  Iowa  190. 
Kentucky.  —  Carter  v,  Flexner,  92  Ky.  400. 


Louisiana.  —  Cockerham  v.  Bosley,  52  La. 
Ann.  65. 

Massachusetts.  —  Thayer  v.  Badger,  171 
Mass.  279. 

Michigan.  — Barry  v.  Briggs,  22  Mich.  201. 
Missouri.  —  Priest  v.  Chouteau,  12  Mo.  App. 
252. 

New  York.  —  Durant  v.  Pierson,  124  N.  Y. 
444,  21  Am.  St.  Rep.  686;  Williams  v.  Whedon, 
109  N.  Y.  333,  4  Am.  St.  Rep.  460.  See  also 
Loeschigk  v.  Hatfield,  51  N.  Y.  660. 

Tennessee.  —  Herd  v.  Delp,  1  Heisk.  (Tenn.) 
53°- 

Insolvency  of  Firm  No  Bar  to  Such  Right.  — 

Willson  v.  Nicholson,  61  Ind.  241.  And  set 
Burchinell  v.  Koon,  25  Colo.  59. 

3.  May  Pledge  or  Mortgage  —  United  States.  — 
Bohler  v.  Tappan,  1  Fed.  Rep.  469. 

Colorado.  —  Breen  v.  Richardson,  6  Colo  605. 

Indiana.  —  Havens  v.  Harris,  140  Ind.  387; 
Peru  First  Nal.  Bank  v.  Parsons,  128  Ind.  147. 

New  York.  —  Bell  v.  Hepworth,  134  N.  Y. 
442;  Durant  v.  Pierson,  124  N.  Y.  444,  21  Am. 
Si.  Rep.  686;  Williams  v.  Whedon,  109  N.  Y. 
333,  4  Am.  St.  Rep.  460;  Bell  v.  Hepworth,  51 
Hun  (N.  Y.)  616. 

Ohio.  —  In  re  Crane,  4  Ohio  Dec.  398. 

See  also  supra,  this  section,  Partners  Gener- 
ally—  Rights  and  Duties  as  to  Firm  Assets  — 
Power  to  Sell  or  Mortgage . 

Insolvency  of  Firm  Immaterial.  —  Burchinell 
v.  Koon,  25  Colo.  59,  affirming  8  Colo.  App. 
463;  Hadley  v.  Milligan,  100  Ind.  49. 

Power  Not  Invalidated  by  Failure  to  Give  Stat- 
utory Bond. — Courtland  Forging  Co.  v.  Fort 
Wayne  First  Nat.  Bank,  141  Ind.  518;  Peru 
First  Nal,  Bank  v.  Parsons,  128  Ind.  147. 

May  Prefer  One  Firm  Creditor  over  Others  by 
Executing  Chattel  Mortgage.  —  State  v.  Mat- 
thews, 129  Ind.  281. 

4.  Only  for  Purpose  of  Settlement. —  Brown  v. 
Watson,  66  Mich.  223;  Stewart  v.  3urkhaller, 
2.8  Miss.  396;  Scotl  v.  Tupper,  8  Smed.  &  M. 
(Miss)  280.  See  also  Titman  v.  Twelfth  Waul 
Bank,  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp.  634. 

A  Mortgage  for  the  Survivor's  Individual  Debt 
covers  only  the  interest  of  the  mortgagor. 
Ramsbottom  v.  Bailev,  124  Cal.  259.  See  also 
Lang  v.  Waring,  17  Ala.  145. 

Immaterial  Who  Holds  Legal  Title.  —  Shanks 
v.  Klein,  104  U.  S.  18.  And  see  Levy  v.  Arch- 
enbold  (Tex.  Civ.  App.  1898)  44  S  W.  Rep.  46. 

A  Surviving  Partner  Cannot  Alone  Convey  Real 
Estate  belonging  to  the  firm.  McNeil  v.  First 
Cong.  Soc,  66  Cal.  105;  Galbraith  v.  Gedge, 
16  B.  Mon.  (Ky.)  631. 

5.  Assignments  for  Creditors.  —  See  the  title 
Assignments  for  the  Benefit  of  Creditors, 
vol.  3,  p.  30.  See  also  Salsbury  v.  Ellison,  7 
Colo.  167,  49  Am.  Rep.  347. 
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cc.  Power  to  Receive  Payment,  Settle  Claims,  Etc.  —  He  has  the  sole  right  to 
collect  and  settle  claims,  receive  payment,  and  grant  discharges.1 

dd.  Extension  ok  Leases.  —  Upon  the  death  of  one  partner,  the  survivor  has 
the  right  to  give  a  notice  extending  the  term  of  a  lease  held  by  the  firm.3 

ee.  Enforcement  of  Contracts  with  Third  Persons.  —  The  survivors  of  a  firm 
may  enforce  contracts  of  such  firm  with  third  persons. 3  Indeed,  the  sur- 
vivors are  the  proper  persons  to  bring  all  actions  for  the  enforcement  of  firm 
claims.4 

ff.  Revival  of  Outlawed  Debts.  —  A  debt  cannot  be  revived  by  the  surviving 
partner,  so  as  to  charge  the  estate  or  interest  of  the  deceased  partner,  when 
barred  by  the  statute  of  limitations  against  the  partnership. 5 

(4)  Rights  and  Liabilities  as  to  Estate  of  Decedent  —  (a)  Duty  to  Exercise  Good 
Faith. — -The  question  whether  a  surviving  partner  is  to  be  regarded  as  a 
trustee  may  admit  of  some  discussion,6  but,  at  all  events,  in  all  his  transac- 
tions he  is  liable  for  the  most  perfect  good  faith.7  He  cannot  make  any 
profit  by  use  of  the  partnership  effects  for  his  own  benefit. H 

(b)  Liability  in  Case  of  Continuance  of  Business.  —  If  the  surviving  partners  continue 
the  business,  it  is  at  their  own  risk,  and  they  will  be  liable,  at  the  option  of 
the  representatives  of  the  deceased  partner,  to  account  for  the  profits  made 
thereby  or  to  be  charged  with  interest  on  the  deceased  partner's  share  of  the 
surplus,  besides  bearing  all  losses;  but  profits  cannot  be  claimed  for  one 
period  and  interest  for  another.9  A  bill  in  equity  to  enforce  such  rights  is 
not  an  assent  to  the  continuation  of  the  business.10 

Adjustment  Without  Accounting  or  Resort  to  Legal  Proceedings.  —  It  is  competent  for 


Assignments  of  Realty.  —  Upon  the  equitable 
doctrine  of  the  conversion  of  realty  into  per- 
sonalty, a  surviving  partner's  assignment  for 
the  benefit  of  creditors  has  been  held  to  be 
/ a  1  i d  as  to  the  real  estate  of  the  firm  also. 
Riley  v.  Carter,  76  Md.  581,  35  Am.  St.  Rep. 
443- 

1.  Collection  and  Settlement  of  Claims.  —  Hart 

v.  Rowen,  (C.  C.  A.)  86  Fed.  Rep.  877;  Costley 
v.  Wilkerson,  49  Ala.  210;  Offutt  v.  Scott,  47 
Ala.  104;  Cockerham  v.  Boslcy,  52  La.  Ann. 
65;  Hodgkins  v.  Merrilt,  53  Me.  208;  Walker 
v.  House,  4  Md.  Ch.  39;  Gable  v.  Williams,  51) 
Md.  46;  McCaughan  v.  Brown,  76  Miss.  496; 
Havs  v.  Odom,  79  Mo.  App.  425. 

He  May  Issue  Execution  on  a  Judgment  in  Favor 
of  the  Partnership,  no  administration  having 
been  taken  out  on  the  estate  of  the  decedent. 
Corder  v.  Steiner,  (Tex.  Civ.  App.  1899)  54  S. 
W.  Rep.  277. 

Can  Claim  Only  Half  of  Debt  Due  to  Firm  by 
Decedent.  —  McCormick's  Appeal,  55  Pa.  St. 
252. 

2.  Extension  of  Lease.  —  Belts  v.  June,  51  N. 

Y.  274. 

3.  May  Enforce  Firm  Contracts.  —  Still  well  v. 
Gray,  17  Ark.  473;  Younls  v.  Starnes,  42  S. 
Car.  22  (mortgage  to  firm). 

4.  See  the  title  Partnership,  15  Encyc.  of 
Pi.,  and  Pr.  829. 

California  —  Right  to  Sue  for  Damages  for  Ma- 
licious Prosecution.  —  Berson  v.  Ewing,  84  Cal. 
89,  construing  Civ.  Code  Cal.,  §  2461. 

5.  Revival  of  Debts  Barred  by  Statute.  —  Blood- 
good  v.  Bruen,  8  N.  Y.  362.  See  also  the  title 
Limitation  of  Actions,  vol.  19,  p.  306  et  seq. 

Statute  Begins  to  Run  in  Favor  of  Survivor  Only 
When  Administration  Taken  Out.  —  Gardner  v. 
dimming,  Ga.  Dec.  (pt.  i.)  1. 

6.  See  supra ,  this  title,  Partnership  Property, 
subdiv.  3.  a.  (1)  In  General. 


7.  Liable  for  Perfect  Good  Faith.  —  Robertson 

v.  Burrell,  no  Cal.  568;  Nelson  v.  Hayner,  G(> 
III.  487;  Valentine  v.  Wysor,  123  Ind.  47; 
Walker  v.  House,  4  Md.  Ch.  39.  And  see  the 
cases  cited  in  the  next  following  note.  See 
also  supra,  this  title,  Partners'  Pig/its  an,/ 
Liabilities  Inter  Se  —  Duty  to  Observe  Good 
Faith. 

8.  Private  Profit.  —  Little  v.  Caldwell,  101 
Cal.  553,  40  Am.  St.  Rep.  89:  Galbraith  v. 
Tracy,  153  III.  54,  46  Am.  St.  Rep.  867;  Den- 
holm  v.  McKay,  148  Mass.  434,  12  Am.  St. 
Rep.  574;  Bell  v.  McCoy,  136  Mo.  552;  Ogden 
v.  Asior.  4  Sandf.  (N.  Y.)  311. 

He  May  Purchase  the  Share  of  the  Deceased 
Partner  from  the  personal  representative. 
Kimball  v.  Lincoln,  5  III.  App.  316,  affirmed  99 
111.  578;  Valentine  v.  Wysor,  123  Ind.  47. 

Personal  Representative  May  Purchase  from 
Survivor.  —  Jones  v.  Sharp,  9  Heisk.  (Tenn.) 
660. 

9.  Continuance  Is  at  Survivor's  Own  Risk.  — 

Bernie  v.  Vandever,  16  Ark.  616;  Goodburn  v. 
Stevens,  1  Md.  Ch.  420;  Jepson  v.  Killian,  151 
Mass.  593,  21  Am.  St.  Rep.  50S:  Robinson  v. 
Simmons,  146  Mass.  167,  4  Am.  St.  Rep.  299; 
Ramsdell  v  Millerd,  Harr.  (Mich.)  373;  Chit- 
tenden v.  Witbeck,  50  Mich.  401;  Perrin  v. 
Lepper,  72  Mich.  552;  Killefer  v.  McLain,  78 
Mich.  249;  Beck  v.  Thompson,  22  Nev.  109. 
See  also  Hooley  v.  Gieve,  (C.  PI.  Spec.  T.)9 
Abb.  N.  Cas.  (N.  Y.)  8;  White  v.  White,  55  N. 
Y.  Super.  Ct.  417;  Cheeseman  v.  Wiggins,  1 
Thomp.  &  C.  (N.  Y.)  595;  King  v  Leighton. 
100  N.  Y.  3S8;  and  the  title  Trusts  and  Trus- 
tees. 

Requirement  of  Security  to  Account  for  and  Ap- 
ply Proceeds  of  Continuing  Business.  —  Jennings 

v.  Chandler,  10  Wis.  21. 

10.  Bill  to  Enforce  Rights  Not  Assent  to  Contin- 
uation.—  Gmdburn  r1.  Stevens,  5  Gill  (Md.)  I. 
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the  representatives  of  a  deceased  partner  and  the  survivors  to  adjust  and 
settle,  by  agreement  between  themselves,  the  partnership  affairs,  without  an 
accounting  or  resort  to  legal  proceedings.1 

(c)  liability  for  Losses.  —  A  surviving  partner  is  liable  to  the  estate  of  the 
deceased  partner  for  any  losses  caused  by  his  negligence  or  want  of  good  faith, 
but  not  otherwise,2  and  is  entitled  to  be  credited  with  losses  arising  from  bad 
debts.3 

(d)  liability  for  Interest.  —  A  surviving  partner  should  not  be  charged  with 
interest  on  the  assets  of  the  partnership  in  his  hands  while  winding  up  the 
business  of  the  firm,  where  it  does  not  appear  that  there  was  unnecessary 
delay  in  closing  up  the  estate,  or  that  the  money  of  the  partnership  was  used 
by  the  surviving  partner  in  his  business,  or  that  he  made  profit  out  of  it.4 
He  may,  however,  in  equity,  be  decreed  to  pay  interest  on  any  balance  in  his 
hands  from  the  time  when  the  debts  of  the  firm  were  or  might  have  been 
paid  off,  to  those  entitled  thereto.5 

(e)  Right  to  Set  Off  Debt  of  Decedent  Against  Share  in  Assets,  —  Where,  upon  the 
death  of  a  partner,  the  deceased  partner  is  indebted  to  the  survivor,  the  sur- 
vivor may  set  off  the  debt  against  the  claim  of  the  administrator  to  his 
intestate's  share  of  the  balance  of  the  partnership  assets.6  But  where  the 
survivor  is  held  merely  as  surety  upon  a  note  of  which  the  deceased  partner 
was  principal  maker,  he  cannot  upon  payment  of  the  note  set  off  his  demand 
on  account  of  that  payment  in  full,  but  may  set  it  off  only  pro  rata  with 
those  of  other  creditors  of  the  same  class.7 

(f)  Substitution  to  Rights  of  Creditors.  —  The  surviving  partner,  having  paid  the 
partnership  debts  of  a  losing  concern,  is  entitled  to  be  substituted  for  the 
amount  that  the  estate  of  the  deceased  partner  is  indebted  to  him  on  that 
account  to  the  rights  of  the  creditors  of  the  firm  whose  debts  he  has  paid.8 

(5)  Right  to  Compensation.  — The  surviving  partner  is  not  entitled  to  com- 
pensation for  collecting  the  assets  and  winding  up  the  firm  business,  as  a 
general  rule,  in  the  absence  of  an  express  agreement  to  that  effect.9  There 

1.  Adjustment  and  Settlement  by  Agreement  that  the  survivor  was  not  liable  for  failure  to 
Inter  Se.  —  Sage  v.  Woodin,  66  N.  Y.  578.  And  prosecute  a  claim  after  an  adverse  decision  in 
see  Scudder  v.  Ames,  142  Mo.  187.  the  United  States  Supreme  Court 

A  deceased    partner's  administrator  may  3.  Credited  with  Losses  from  Bad  Debts.  —  May- 
submit  to  arbitration  the  question  as  to  the  son  v.  Beazley,  27  Miss.  106. 
value  of  his  interest  in  the  firm.    Hoyt  v.  Estate  Taking  Share  of  Profits  Chargeable  with 
Sprague,  8  Rep.  616,  12  Fed.  Cas.  No.  6,810.  Bad  Debts. —  Washburn  v.  Goodman,  17  Pick. 

Release  of  Survivor  of  Law  Firm  from  Claims  (Mass.)  519. 

of  Estate.  —  It  seems  that  where  one  partner  of  Liability  for  Loss  by  Insolvency  of  Securities  for 

a  law  firm  dies,  the  survivor  is  not  bound,  as  Purchasing  Money. —  Mayson   v.  Beazley,  27 

in  a  commercial  partnership,  to  take  upon  him-  Miss.  106. 

self  solely  the  conduct  of  pending  litigations  4.  Liability  for  Interest.  —  Gregory  v.  Mene- 

an  I  devote  his  time  and  skill  to  closing  them  fee,  83  Mo.  413.    See  also  Maynard  v.  Rich- 

up  for  the  benefit  equally  of  the  estate  of  the  ards,  166  111.  466,  57  Am.  St.  Rep.  145.  And 

deceased  partner;  and  a  fair  and  reasonable  see  Turner  v.  Turner.  (Ky.  1891)  16  S.  W.  Rep. 

agreement,  made  upon  full  consideration,  by  137,  where  the  question  was  settled  by  agree- 

ihe  administrator  of  the  deceased  partner,  to  ment. 

relieve  the  survivor  from  all  claims  of  the  es-  5,  Interest  on  Balance  in  Hands  of  Survivor. — 

tale  growing  out  of  the  partnership  will  be  up-  Hite  v.  Hite,  1  B.  Mon.  (Ky.)  180. 

held.    Sterne  v.  Goep,  20  Hun  (N.  Y.)  396.  6.  May  Set  Off  Debt  of  Deceased. —  Mack  v. 

2.  Losses  Caused  by  Negligence  or  Bad  Faith.  Woodruff,  87  111.  570. 

—  Oliver  v.  Forrester,  96  111.  315;  Cockerham  7.  Where  Survivor  Held  Merely  as  Surety  on 

v.  Bosley,  52  La.  Ann.  65;  Scudder  v.  Ames,  Note  of  Decedent.  —  Mack  v.  Woodruff,  87  111. 

142  Mo  187.  570. 

He  Is  Not  Liable  for  Depreciation  in  the  Value  8.  Substitution  to  Rights  of  Firm  Creditors.  — 

of  Property  where  reasonable  diligence  is  exer-  Morris  v.  Morris,  4  Gratt.  Va.)  293.    And  see 

cised.    Gresham  v.  Harcourt,  93  Tex.  149,  re-  the  title  Subrogation. 

versing  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  9.  No  Right  to  Compensation  in  General  —  Ala- 

1058.  bavin.  —  Colgin  v.  Cummins,  1  Port.  (Ala.)  148. 

Accountable  Only  for  What  Actually  Made,  Not  California.  — Griggs  v.  Clark,  23  Cal.  427. 

for  Mistakes  of  Judgment.  —  Mayson  v.  Beazley,  Connecticut.  —  Tillotson    v.    Tillotson,  34 

27  Miss.  106.    And  see  Miller  v.  Jones,  39  III.  Conn.  366. 

54;  Scudder  7/.  Ames,  142  Mo.  187,  holding  Iowa.  —  Young  v.  Scoville,  99  Iowa  177. 
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are,  however,  exceptions  to  this  rule  in  modern  adjudications.1  When  a 
partnership  has  been  carried  on  for  some  time  after  a  dissolution  by  death, 
and  such  continuance  has  proved  to  be  beneficial,  it  has  been  held  that  the 
surviving  partner  should  be  allowed  to  take  compensation  for  his  services,  to 
be  deducted  from  the  profits  before  they  are  divided.2  In  some  jurisdictions 
provision  is  expressly  made  by  statute  for  such  compensation.3 

(6)  Right  to  Contribution  for  Defending  Suit.  — ■  A  surviving  partner  who, 
in  good  faith  and  under  an  honest  belief  that  he  has  a  good  defense,  resists 
by  litigation,  but  unsuccessfully,  the  collection  of  a  claim  against  the  part- 
nership estate,  will  be  entitled  to  contribution  for  the  reasonable  expenses  of 
the  litigation,  as  part  of  the  expenses  of  winding  up  the  partnership  affairs.4 

XI.  Mining  Partnerships  —  1.  Definition  and  Nature  —  a.  What  Con- 
stitutes. —  A  mining  partnership  exists  between  the  tenants  in  common  of 
a  mine  who  work  it  together  and  divide  the  profits  in  proportion  to  their 
several  interests.5    Ownership  of  shares  or  interests  in  the  mine  is  an  essential 


Kentucky.  — Terrell  v.  Rowland,  86  Ky.  67; 
Coakley  v.  Hazelwood,  (Ky.  1899)  49  S.  W. 
Rep.  1067;  Com.  v.  Bracken,  (Ky.  1895)  32  S. 
W.  Rep.  609. 

Louisiana.  —  Smith  v.  Smith,  51  La.  Ann. 
72. 

Maryland. — Sangston  v.  Hack,  52  Md.  173. 

Massachusetts .  —  Washburn  v.  Goodman,  17 
Pick.  (Mass.)  519;  Wilby  v.  Phinney,  15  Mass. 
116.  Compare  Robinson  v.  Simmons,  146 
Mass.  167,  4  Am.  St.  Rep.  299. 

Michigan.  —  Porter  v.  Long,  124  Mich.  584; 
Loomis  v.  Armstrong,  49  Mich.  521. 

New  York.  —  Ames  v.  Downing,  1  Bradf. 
(N.  Y.)32i. 

Pennsylvania.  —  Brown's  Appeal,  89  Pa.  St. 
139;  Lennig  v.  Lennig,  11  W.  N  C.  (Pa.)  18; 
Beatty  v.  Wray,  19  Pa.  St.  516,  57  Am.  Dec. 
677;  Sexton  v.  Bickel,  4  W.  N.  C.  (Pa.)  322. 
Compare  Zell's  Appeal,  126  Pa.  St.  329. 

South  Carolina.  —  Coopsr  v.  Reid,  2  Hill  Eq. 
(S.  Car.)  549;  Cooper  v.  Merrihew,  Riley  Eq. 
(S.  Car.)  166. 

Virginia.  —  Frazier  v.  Frazier,  77  Va.  775. 

See  also  supra,  this  title,  Partners'  Rights 
and  Liabilities  Inter  Se  —  Right  to  Compensation 
for  Services  in  Firm  Business  —  General  Rule. 

This  Rule  Is  Applicable  to  Legal  Services  Ren- 
dered in  the  Prosecution  of  Claims  Due  to  the  Part- 
nership where  the  colleciion  of  claims  is  the 
general  business  of  the  firm.  Starr  v.  Case, 
59  Iowa  491. 

But  He  Is  Not  as  a  Matter  of  Law  Precluded 
from  Receiving  Compensation  out  of  the  partner- 
ship funds  for  his  services.  Dayton  v.  Bart- 
lett,  38  Ohio  St.  357. 

No  Compensation  as  Receiver.  —  Berry  v.  Jones, 
11  Heisk.  (Tenn  )  206,  27  Am.  Rep.  742. 

1.  Exceptions  to  Rule.  —  See  generally  supra, 
this  title.  Partners'  Rights  and  Liabilities  Inter 
Se  —  Right  to  Compensation  for  Services  in  Firm 
Business  —  General  Rule. 

2.  Allowance  for  Services  in  Continuing  After 
Dissolution.  —  Griggs  v.  Clark,  23  Cal.  427; 
Painter  v.  Painter,  (Cal.  1894)  36  Pac.  Rep. 
865;  Cameron  v.  Francisco,  26  Ohio  St.  190. 

Not  Entitled  to  Allowance  unless  Profits  Made. 
—  In  re  Aldrider,  (1894)  2  Ch.  97. 

Right  Lost  by  Delay  in  Charging  for  Compensa- 
tion. — -  Patton  v.  Calhoun,  4  Gratt.  (Va.)  138. 

3.  Statutory  Provisions.  —  Tutt  v.  William?, 
41  Mo.  App.  662.     Formerly  no  compensation 
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was  allowed.    Gregory  v.  Menefee,  83  Mo. 

413. 

4.  Expense  of  Resisting  Claim  Against  Estate. 

—  Lee  v.  Dolan,  39  N.  J.  Eq  193. 

5.  Mining  Partnership  Defined  —  England.  — 
Tredwen  v.  Bourne,  6  M.  &  W.  461;  Brown  v. 
Kidger,  3  H.  &  N.  853;  Jefferys  v.  Smith,  1 
Jac.  &  W.  298.    See  also  Crawshay  v.  Maule, 

I  Swanst.  495. 

United  States.  — Santa  Clara  Min.  Assoc.  v. 
Quicksilver  Min.  Co.,  8  Sawy.  (U.  S.)  330,  17 
Fed.  Rep.  657;  Kahn  v.  Central  Smelting  Co., 
102  U.  S.  641;  G.  V.  B.  Min.  Co.  v.  Hailey 
First  Nat.  Bank,  (C.  C.  A.)  95  Fed.  Rep.  38; 
Bybee  v.  Hawkett,  12  Fed.  Rep.  649. 

California.  —  Ferris  v.  Baker,  127  Cal.  520; 
Williams  v.  Williams,  104  Cal.  85;  Stuart  v. 
Adams,  89  Cal.  367;  Smith  v.  Cooley,  65  Cal. 
48;  Nisbet  v.  Nash,  52  Cal.  540;  Dougherty  v. 
Creary,  30  Cal.  290,  89  Am.  Dec.  116;  Set- 
tembre  v.  Putnam.  30  Cal.  490;  Duryea  v. 
Burt,  28  Cal.  569;  Henderson  v.  Allen.  23  Cal. 
519;  Skillman  v.  Lachman,  23  Cal.  198,  83 
Am.  Dec.  96;  Dorsey  v.  Newcomer,  121  Cal. 
213. 

Colorado.  —  Slater  v.  Haas,  15  Colo.  574,  22 
Am.  St.  Rep.  440;  Meagher  v.  Reed,  14  Colo. 
335;  Higgins  v.  Armstrong,  9  Colo.  38;  Man- 
ville  v.  Parks,  7  Colo.  128;  Charles  v.  Eshle- 
man,  5  Colo.  107;  Lawrence  v.  Robinson.  4 
Colo.  567. 

Kentucky. — Judge  v.  Braswell,  13  Bush 
(Ky.)  67,  26  Am.  Rep.  1S5. 

Massachusetts. — Adam  v.  Briggs  Iron  Co., 
7  Cush  (Mass.)  361. 

Michigan.  —  Butterfield  v.  Beardslev,  28 
Mich.  412;  Burgan  v.  Lyell,  2  Mich.  102,  55 
Am.  Dec.  53. 

Missouri.  —  Snyder  v.  Burham,  77  Mo.  52; 
Freeman  v.  Hemenway,  75  Mo.  App.  611. 

Montana.  — Congdon  v.  Olds,  18  Mont.  487; 
Anaconda  Copper  Min.  Co.  v.  Butte,  etc..  Min. 
Co.,  17  Mont.  519;  Nolan  v.  Lovelock,  I  Mont. 
224. 

Ohio. — Ervin  v.  Masterman,  8  Ohio  Cir. 
Dec.  516,  16  Ohio  Cir.  Ct.  62. 

Pennsylvania.  —  Babcock  v.  Stewart,  58  Pa. 

St.  179. 

Texas  —  Randall  v.  Meredith,  (Tex.  1889) 

II  S.  W.  Rep.  170. 

Virginia.  —  Graham  v.  Pierce,  19  Gratt. 
(Va.)  2S,  100  Am.  Dec.  65S. 
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element  of  a  mining  partnership.1  The  relation  does  not  exist  between  the 
owners  of  a  mine  and  one  who  under  contract  with  them  works  the  mine  for 
a  share  in  the  profits  or  proceeds.2  Mere  profit  sharing  will  not  create  a 
mining  partnership;  and  whether  it  will  create  an  ordinary  partnership  for  the 
purpose  of  mining  depends  on  considerations  already  discussed.3 

In  England  there  seems  to  be  nothing  exactly  similar  to  the  mining  partner- 
ship of  the  United  States.  The  nearest  approach  to  it  is  what  is  known  as  a 
cost-book  mining  company  —  an  irregular  species  of  partnership  or  joint-stock 
company.4  Tenants  in  common  of  a  mine  working  it  without  any  partner- 
ship agreement  are  merely  tenants  in  common,  and  not  partners.  Where  the 
mine  is  worked  under  an  agreement,  the  co-owners  are  partners  in  the  usual 
sense,  subject  to  the  rules  of  ordinary  partnerships.5 

b.  Distinguished  from  Ordinary  Partnerships. — A  mining  part- 
nership differs  from  an  ordinary  partnership  in  the  fact  that  no  contract 
between  the  parties  is  necessary  to  create  it,6  that  there  is  no  delectus 
personarum,  so  that  the  death  of  a  member  or  the  transfer  of  his 
interest  does  not  operate  as  a  dissolution,7  and  that  there  are  no  rights  of 


West  Virginia.  —  Childers  v.  Neely,  47  W. 
Va.  70. 

Statutory  Provisions.  —  In  some  states  mining 
partnerships  have  been  regulated  by  statute, 
but  such  statutes  seem  to  be  wholly  declara- 
tory of  the  United  States  common  law  of  min- 
ing partnerships.  See  the  statutes  of  the 
several  states. 

In  Spain  and  Germany.  —  A  species  of  part- 
nership similar  to  what  is  now  known  as  a 
mining  partnership  was  known  and  recognized 
under  the  old  Spanish  system  of  mining.  Sim- 
ilar partnerships  have  for  a  long  time  been 
known  in  Germany.  Kahn  v.  Old  Tel.  Min. 
Co.,  2  Utah  216. 

1.  Co-ownership  of  Mine  Essential.  —  Chung 
Kee  v.  Davidson,  102  Cal.  188;  Stuart  v. 
Adams,  89  Cal.  371.  But  see  Manville  v. 
Parks,  7  Colo.  128,  wherein  it  is  held  that  a 
mining  paitnership  may  exist  as  well  where 
the  parlies  have  an  interest  merely  in  the 
working  of  the  mine  or  in  carrying  on  mining 
operations  as  where  they  own  the  mine 
itself. 

2.  Share  of  Profits  in  Lieu  of  Compensation.  — 

Stevens  v.  McKibbin,  (C.  C.  A.)  68  Fed.  Rep. 
406;  Barber  v.  Cazalis,  30  Cal.  93;  Stuart  v. 
Adams,  89  Cal.  367;  Berry  v.  Woodburn,  107 
Cal.  504;  Butler  v.  Hinckley,  17  Colo.  523. 
See  also  Vietti  v.  Nesbitt,  22  Nev.  390. 

For  the  General  Principle  see  supra,  this  title, 
What  Constitutes  Partnership,  subdiv.  2.  d.  (4) 
{b)  cc.  Share  of  Profits  in  Lieu  of  Compensation 
for  Services. 

3.  Profit  Sharing.  —  See  Chung  Kee  v.  David- 
son, 102  Cal.  188;  Osbiston  v.  Kaufman,  1 
Colo.  App.  333;  Omaha,  etc.,  Smelting,  etc., 
Co.  v.  Rucker,  6  Colo.  App.  334.  And  see 
supra,  this  title,  What  Constitutes  Partnership 
—  Essential  Elements — Sharing  Profits;  Tests 
of  Partnership. 

A  creditor's  agreement  to  receive  payment 
in  ores  from  a  mine  does  noi  make  him  a  part- 
ner. Davis  v.  Patrick,  122  U.  S.  138,  approved 
in  Meehan  v.  Valentine,  145  U.  S.  623. 

4.  Cost-book  Mining  Companies  in  England.  — 
In  re  Prosper  United  Min.  Co.,  L.  R.  7  Ch. 
286;  Clarke  v.  Hart,  6  H.  L.  Cas.  633;  Hybart 
v.  Parker,  4  C.  B.  N.  S.  209,  93  E.  C.  L.  209; 
Hayter  v.  Tucker,  4  Kay  &  J.  243;  In  re  Bod- 


min United  Mines  Co.,  23  Beav.  370;  Geake 
v.  Jackson,  36  L.  J.  C.  PI.  108;  Bainbridge  on 
Mines  and  Minerals  (5th  ed.)  192.  See  also 
Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah  216. 

6.  Tenants  in  Common  of  Mine  as  Partners.  — 
Houghton  v.  Matthews,  3  B.  &  P.  489;  Rick- 
etts  v.  Bennett,  4  C.  B.  686,  56  E.  C.  L.  686; 
Reid  v.  Hollinshead,  4  B.  &  C.  867,  10  E.  C. 
L.  460;  Shirreff  v.  Wilks,  1  East  48;  Parkin  v. 
Carruthers,  3  Esp.  248;  Godfrey  v.  Turnbull, 
1  Esp.  371;  Taylor  v.  Shum,  1  B.  &  P.  21; 
Budd's  Case,  3  De  G.  F.  &  J.  297,  31  L.  J.  Ch. 
4;  Cox's  Case,  4  De  G.  J.  &  S.  53,  33  I..  J.  Ch. 
145;  Re  Hafod  Lead  Min.  Co.,  12  Jur.  N.  S. 
242,  35  L.  J.  Ch.  304;  Hawtayne  v.  Bourne,  7 
M.  &  W.  595;  Matter  of  German  Min.  Co.,  4 
De  G.  M.  &  (i.  19;  Greenslade  r\  Dower,  7  B. 
&  C.  635,  14  E.  C.  L.  106;  Crawshay  v.  Maule, 
1  Swanst.  495,  523;  Jefferys  v.  Smith,  1  Jac.  & 
W.  301;  Smith  v.  Jeyes,  4  Beav.  503;  In  re 
German  Min.  Co.,  17  Jur.  745,  22  L.  J.  Ch.  926; 
Bainbridge  on  Mines  and  Minerals  (5th  ed.) 
188,  189. 

6.  Contract  Between  Partners  —  California.  — 
Ferris  v.  Baker,  127  Cal.  520;  Dorsey  v.  New- 
comer, 121  Cal.  213;  Duryea  v.  Burt,  28  Cal. 
569.  See  also  Quinn  v.  Quinn,  81  Cal.  16. 
But  see  Berry  v.  Woodburn,  107  Cal.  510. 

Colorado.  —  Manville  v.  Parks,  7  Colo.  128. 
Idaho.  —  Hawkins   v.  Spokane  Hydraulic 
Min.  Co.,  2  Idaho  970. 
Missouri.  —  Snyder  v.  Burnham,  77  Mo.  52. 

7.  No  Delectus  Personarum  —  England.  — 
Fereday  v.  Wightwick,  I  Russ.  &  M.  49,  I 
Tamlvn  250.  See  also  Crawshay  v.  Maule,  1 
Swanst.  495. 

United  States.  —  Kimberly  v.  Arms,  129  U.  S. 
530;  Bissell  v.  Foss,  114  U.  S.  252;  Kahn  v. 
Central  Smelting  Co.,  102  U.  S.  641;  G.  V.  B. 
Min.  Co.  v.  Hailey  First  Nat.  Bank,  (C.  C.  A.) 
95  Fed.  Rep.  38;  Thomas  v.  Hurst,  73  Fed. 
Rep.  374;  Mills  v.  Hurd,  29  Fed.  Rep.  411. 

California.  —  Stuart  v.  Adams,  8g  Cal.  367; 
Nisbet  v.  Nash,  52  Cal.  540;  Decker  v.  Howell, 
42  Cal.  636;  McConnell  v.  Denver,  35  Cal.  365, 
95  Am.  Dec.  107. 

Colorado.  —  Patrick  v.  Weston,  22  Colo.  45; 
Slater  v.  Haas,  15  Colo.  574,  22  Am.  St  Rep. 
440;  Meagher  v.  Reed,  14  Colo.  335;  Higgins 
v.  Armstrong,  9  Colo.  38;  Manville  v.  Parks) 
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survivorship.1  Because  of  the  absence  of  these  features  mining  partnerships 
have  been  said  not  to  be  true  partnerships,2  but  rather  a  cross  between  ten- 
ancies in  common  and  partnerships  proper.3  Of  course,  if  the  parties  so 
intend,  they  may  form  an  ordinary  partnership  for  the  purpose  of  carrying 
on  mining,  by  entering  into  an  appropriate  contract  to  that  effect.  In  such 
a  case  there  will  be  a  delectus  personarum,  and  all  the  ordinary  incidents  of 
a  partnership  will  be  present.  But  such  a  partnership  must  be  created  by  a 
special  agreement,  and  will  not  result  merely  from  the  common  ownership 
and  operation  of  a  mine.4 

c.  Distinguished  from  Co-ownership. — Cotenants  of  a  mine  are  not 
necessarily  mining  partners  or,  indeed,  partners  at  all.5  But  when  the  several 
owners  unite  and  co-operate  in  working  a  mine,  a  new  relation  exists  between 
them  which  is  termed  a  mining  partnership,  governed  in  the  main  by  the 
ordinary  rules  of  partnership,  but  which  has  some  rules  peculiar  to  itself.6 
The  actual  working  of  the  mine  by  the  joint  owners  is  essential  to  a  mining 
partnership.7 

d.  Evidence  of  Partnership.  —  The  existence  of  a  mining  partnership, 
or  of  a  partnership  in  mining,  may  be  shown  by  any  competent  evidence,  and 
subject  to  substantially  the  same  rules  as  in  the  case  of  ordinary  partnerships.8 


7  Colo.  128;  Charles  v.  Eshleman,  5  Colo.  107, 
affirmed  Higgins  v.  Armstrong,  g  Colo.  46. 

Idaho. —  Hawkins  v.  Spokane  Hydraulic 
Min.  Co.,  2  Idaho  970. 

Missouri.  —  Freeman  v.  Hemenway,  75  Mo. 
App.  611. 

Montana.  —  Congdon  v.  Olds,  18  Mont.  487; 
Harris  v.  Lloyd,  1 1  Mont.  404,  28  Am.  St.  Rep. 
475;  Southmayd  v.  Southmayd,  4  Mont.  112. 

Ohio.  —  Ervin  v.  Masterman,  8  Ohio  Cir. 
Dec.  516.  16  Ohio  Cir.  Ct.  62. 

Virginia.  —  Lamar  v.  Hale,  79  Va.  147. 

West  Virginia.  —  Childers  v.  Neely,  47  W. 
Va.  70. 

See  also  the  title  Joint-stock  Companies, 
vol.  17,  p.  638,  note. 

1.  No  Survivorship.  — Jones  v.  Clark,  42  Cal. 
180. 

2.  Not  True  Partnerships.  —  Kahn  v.  Central 
Smelting  Co.,  102  U.  S.  641;  Duryea  v.  Burt, 
28  Cal.  569. 

3.  Mallett  v.  Uncle  Sam  Min.  Co.,  1  Nev. 
206. 

4.  Ordinary  Partnership  for  Mining  —  England. 
—  Crawsh:iy  v.  Maule,  1  Swanst.  518.  See 
also  Ashworth  v.  Stanwix,  3  El.  &  El.  701,  107 
E.  C.  L.  701. 

United  States.  —  Bybee  v.  Hawkett,  12  Fed. 
Rep.  649.  See  also  Kimberly  v.  Anns,  129  U. 
S.  512. 

California. — Quinn  v.  Quinn,  81  Cal.  14; 
Decker  v.  Howell,  42  Cal.  636;  Duryea  v.  Burt, 
28  Cal.  587;  Bradley  v.  Harkness,  26  Cal.  76; 
Skillman  v.  Lachman,  23  Cal.  198,  83  Am. 
Dec.  96.  See  also  Prince  v.  Lamb,  128  Cal. 
120;  Rich  v.  Davis,  6  Cal.  163. 

Colorado.  —  Hodgson  v.  Fowler,  24  Colo.  278; 
Meagher  v.  Reed,  14  Colo.  335;  Higgins  v. 
Armstrong,  9  Colo.  38;  Charles  v.  Eshleman, 
5  Colo.  107;  Lawrence  v.  Robinson,  4  Colo. 
567;  Ashenfelter  v.  Williams,  7  Colo.  App.  332; 
Perkins  v.  Peterson,  2  Colo.  App.  242;  Lyman 
v.  Schwartz,  13  Colo.  App.  318.  See  Manville 
v.  Parke,  7  Colo.  128. 

Idaho.  —  Haskins  v.  Curran,  (Idaho  1895)  43 
Pac.  Rep.  559. 

Illinois.  —  State  Nat.  Bank  v.  Butler,  149  III. 
575;  Wantling  v.  Howarth,  65  111.  App.  598. 


Iowa.  —  Stapleton  v.  King,  33  Iowa  28,  11 
Am.  Rep.  109. 

Missouri.  —  Freeman  v.  Hemenway,  75  Mo. 
App.  611. 

Montana.  —  Congdon  v.  Olds,  18  Mont.  487. 
See  Mcintosh  v.  Perkins,  13  Mont.  143. 

Nevada.  —  Horion  v.  New  Pass  Gold,  etc., 
Min.  Co.,  21  Nev.  184. 

Ohio.  —  Ervin  v.  Masterman,  8  Ohio  Cir 
Dec.  516,  16  Ohio  Cir.  Ct.  62. 

Texas.  —  Randall  v.  Merideth,  76  Tex.  669. 
Wisconsin.  —  Sauntry  v.  Dunlap,  12  Wis.  364. 

5.  Partners  or  Mere  Cotenants.  —  Brundage  : 
Adams,  41  Cal.  619;  Gore  v.  McBrayer,  18  Cal. 
582;  Manville  v.  Parks,  7  Colo.  128;  Tuck  v. 
Downing,  76  III.  71;  Harris  v.  Lloyd,  11  Mont. 
390,  28  Am.  St  Rep.  475;  Grubb's  Appeal,  66 
Pa.  St.  117.  See  also  Dorsey  v.  Neivcomer, 
I2i  Cal.  213,  and  see  supra,  this  subsection, 
What  Constitutes . 

Owners  in  Common  of  Interests  in  Oil  Lands 
carryingon  the  business  of  producing  oil,  each 
one  paying  his  share  of  the  expense  and  selling 
on  his  own  account  his  share  of  the  oil  in  the 
pipe  line,  do  not  become  partners  without  an 
express  agreement  to  that  effect.  Baker  v. 
Brennan,  12  Ohio  Cir.  Dec.  211. 

6.  See  supra,  this  subsection,  What  Consti- 
tutes. 

7.  Actual  Working   Necessary.  —  Dorsey  r. 

Newcomer,  121  Cal.  213;  Skillman  v.  Lach- 
man, 23  Cal.  203,  83  Am.  Dec.  96;  Anaconda 
Copper  Min.  Co.  v.  Butte,  etc.,  Min.  Co.,  17 

Mont.  519. 

Where  the  Actual  Working  of  the  Mine  Has 

Ceased,  the  relation  of  the  co-owners  is  that  of 
tenants  in  common,  and  not  that  of  partners, 
and  there  is  no  longer  any  confidential  relation 
between  them.  Harris  v.  Lloyd,  11  Mont.  390, 
28  Am.  St.  Rep.  475. 

8.  Evidence  of  Partnership.  —  Skillman  v. 
Lachman,  23  Cal.  205,  83  Am.  Dec.  96;  Hodg- 
son v.  Fowler,  7  Colo.  App.  378;  Perkins  v. 
Peterson,  2  Colo.  App.  242;  Caley  v.  Coggswell, 
12  Colo.  App.  394;  Baker  v.  Brennan,  12  Ohio 
Cir.  Dec.  211.  See  also  supra,  this  title.  What 
Constitutes  Partnership  —  Evidence  of  Partner- 
ship. 
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Rights  and  Liabilities  Inter  Be. 


2.  Rights  and  Liabilities  Inter  Se  —  In  General.  —  The  rights  of  mining  part- 
ners are  governed  by  the  partnership  articles  where  there  are  any.1  In  the 
absence  of  articles,  mining  partnerships  are  governed  by  the  law  of  ordinary 
partnerships  except  so  far  as  general  usage  or  the  practice  of  a  particular 
company  has  established  a  different  rule,'  and  except  as  modified  by  the 
absence  of  the  delectus  personarum.3 

Presumption  of  Equality.  —  In  the  absence  of  an  express  agreement  as  to  the 
respective  interests  of  mining  partners  it  will  be  presumed  that  they  are  equal 
partners.4 

Right  to  Compensation.  —  Mining  partners  are  not  entitled  to  compensation  for 
services  rendered  to  the  firm,  unless  it  is  so  agreed  among  them,  the  rule  in 
such  case  being  the  same  as  in  ordinary  partnerships.5 

Power  of  Majority.  —  The  will  of  the  owners  of  the  majority  of  the  shares 
controls  in  the  administration  of  the  affairs  of  the  company.6 

Duty  to  Exercise  Good  Faith.  —  The  relation  is  one  of  trust  and  confidence,  as 
in  ordinary  partnerships.'  One  partner  cannot  buy  up  claims  against  the 
firm  for  his  own  benefit  or  acquire  an  adverse  interest,  and  if  he  attempts  to 
do  so  he  may  be  held  to  an  account  as  trustee  for  the  'firm.8 

Right  to  Contribution.  —  A  mining  partner  who  pays  more  than  his  share  of 
the  partnership  liabilities  is  entitled  to  contribution  from  his  copartners.9 

Partner's  Lien.  —  Each  member  of  a  mining  partnership  ,  has  the  ordinary 
partner's  lien  upon  the  partnership  property  for  the  debts  due  to  the  cred- 


Admissions  of  Parties.  —  Ralph  v.  Harvey,  i 
Q.  B.  84.5.  41  E.  C.  L.  805;  Skillman  v.  Lach- 
man,  23  Cal.  205,  83  Am.  Dec.  g6. 

1.  Construction  of  Particular  Agreement.  — 
Yank  v.  Bordeaux,  23  Mom.  205.  75  Am.  St. 
Rep.  522 

2.  Ordinary  Rules  of  Partnership  as  Modified  by 
Usage.  —  Kimberly  v.  Arms,  129  U.  S.  512; 
Bissell  v.  Foss,  114  U.  S.  252;  Kahn  v.  Central 
Smelting  Co..  102  U.  S.  641;  Gunn  ».  Black, 
(C.  C.  A.)  60  Fed.  Rep.  156;  Dellapiazza  v. 
Foley,  112  Cal.  383;  Stuart  v.  Adams,  89  Cal. 
369;  Jones  v.  Clark,  42  Cal.  193;  Taylor  v. 
Castle,  42  Cal.  367;  Skillman  v.  Lachman,  23 
Cal.  198,  83  Am.  Dec.  96;  Higgins  v.  Arm- 
strong, 9  Colo.  38. 

As  to  the  general  rules  governing  (he  rela- 
tions of  ordinary  partners  to  each  other,  see 
supra,  this  title,  Partners'  Rights  and  Liabilities 
Inter  Se.  And  generally,  as  to  the  rights  inter 
se  of  members  of  mining  partnerships,  see  Re 
Stanton  Iron  Co.  21  Beav.  164;  Dougherty  v. 
Creary,  30  Cal.  290,  89  Am.  Dec.  116;  Set- 
tembre  v.  Pitnam,  30  Cal.  490;  Levi  v.  Karrick, 
8  Iowa  150,  13  Iowa  344;  Burgan  v.  Lyell,  2 
Mich.  102.  55  Am.  Dec.  53. 

Abandonment  of  Interest  by  Partner,  —  Mallei  t 
v.  Uncle  Sam  Min.  Co.,  1  Nev.  206. 

As  10  what  constitutes  an  abandonment,  see 
Meagher  v.  Reed,  14  Colo.  335;  Chadbourne 
7.  Davis,  9  Colo.  583;  Continental  Divide  Min. 
Invent.  Co.  v.  Bliley,  23  Colo.  160.  See  also 
Abandon,  vol.  1,  p.  1;  and  the  title  Mines  and 
Mining  Claims,  vol.  20,  p.  733. 

3.  See  supra,  this  section,  Distinguished  from 
Ordinary  Partnerships. 

4.  Presumption  of  Equality  of  Shares.  —  Berry 
v.  Wood  burn,  107  Cal.  510. 

5.  Right  to  Compensation.  —  Galigher  v.  Lock- 
hart,  11  Mont.  109.  Compare  Duff  v.  Maguire, 
107  Mass.  87. 

The  Managing  Partner  is  entitled  to  compen- 
sation.   Robeits  v.  Eberhardi,  Kav  148. 

6.  Power  of  Majority.  —  Gray  v.  McCallum,  5 


British  Columbia  462;  Stuart  v.  Adams,  89 
Cal,  371;  Taylors.  Castle,  42  Cal,  367;  Dough- 
erty v.  Creary,  30  Cal.  291,  87  Am.  Dec  116; 
Hawkins  v.  Spokane  Hydraulic  Min.  Co.,  2 
Idaho  970;  Nolan  v.  Lovelock,  I  Mont.  224; 
Childers  v.  Neely,  47  W.  Va  70.  See  also 
Markle  v.  Wilbur,  200  Pa.  St.  457. 

This  rule  is  statutory  in  some  states.  See 
the  various  local  codes  and  statutes.  See  also 
the  title  Mines  and  Mining  Claims,  vol.  20, 
pp.  787.  788. 

The  Majority  Have  Not  Absolute  Power  to  do 
whatever  they  may  deem  to  be  to  their  own 
advantage,  regardless  of  the  rights  and  inter- 
ests of  the  minority.  Dougherty  v.  Creary,  30 
Cal.  291,  89  Am.  Dec.  116. 

Relief  in  Equity  against  the  acts  of  the  ma- 
jority may  be  had  in  cases  of  manifest  oppres- 
sion. Skillman  v.  Lachman,  23  Cal.  198,  83 
Am.  Dec.  96. 

7.  Relation  of  Trust  and  Confidence.  —  Thomas 
v.  Hurst,  73  Fed.  Rep.  374;  Bradbury  v. 
Barnes,  19  Cal.  120;  Jennings  v.  Rickard.  10 
Colo.  395;  Brown  v.  Bryan,  (Idaho  1896)  51 
Pac.  Rep.  995.  But  see  Harris  v.  Lloyd,  11 
Mont.  404,  28  Am.  St.  Rep.  475;  Bissell  v. 
Foss,  114  U.  S.  252,  holding  that  there  is  no 
such  Irust  relation  between  mining  partners 
as  exists  in  the  case  of  ordinary  partnerships. 

8.  Acquiring  Adverse  Interest.  —  Delmonico 
v.  Roudebush,  2  McCrary  (U.  S.)  18;  Denver 
First  Nat.  Bank  v.  Bisseil,  2  McCrary  (U.  S.) 
73,  4  Fed.  Rep.  694;  Kahn  v.  Central  Smelting 
Co.,  102  U.  S.  641;  Bissell  v.  Foss,  114  U.  S. 
252;  Kimberly  v.  Arms,  129  U.  S.  512;  Brad- 
bury v.  Barnes,  19  Cal.  120;  Settembre  v.  Put- 
nam, 30  Cal.  490;  Jennings  v.  Rickard,  10  Colo. 
395;  Continental  Divide  Min.  Invest.  Co.  v. 
Bliley,  23  Colo.  160;  Brown  v.  Bryan,  (Idaho 
1896)  51  Pac.  Rep.  995.  See  also  Mills  v.  Hurd, 
29  Fed.  Rep.  411;  Harris  v.  Lloyd,  11  Mont. 
404,  28  Am.  St.  Rep.  475. 

9.  Right  to  Contribution.  —  Bradbury  v. 
Barnes,  19  Cal.  120. 

229  Volume  XXII. 


Mining  Partnership!.  PARTNERSHIP.       Eights,  etc,  as  to  Third  Parsons. 

itors  of  the  concern  and  for  moneys  advanced  by  him  for  its  use,  even  if  there 
has  been  no  agreement  between  the  partners  that  such  lien  existed.1 

Accounting.  —  The  members  of  a  mining  partnership  are  entitled  to  an 
accounting.8 

Partition.  —  Upon  dissolution  the  parties  are  entitled  to  partition.3 
3.  Rights  and  Liabilities  as  to  Third  Persons  —  a.  Power  of  Partner  to 
BIND  FIRM  —  General  Rules.  —  Because  of  the  absence  of  the  delectus  persona- 
rum,  the  powers  of  the  individual  members  of  a  mining  partnership  are  much 
more  limited  than  are  the  powers  of  the  individual  members  of  a  purely  com- 
mercial or  trading  partnership.4  A  member  of  a  mining  partnership  has  no 
general  authority  by  virtue  of  such  membership  to  bind  the  company  by  his 
contracts.5  The  powers  of  members  and  managers  of  mining  partnerships 
are'limited  to  the  performance  of  such  acts  in  the  name  of  the  partnership  as 
are  necessary  for  the  transaction  of  its  business  or  are  usual  in  like  concerns.6 
The  burden  is  upon  the  party  claiming  to  hold  the  company  liable  to  show 
that  the  person  contracting  in  the  name  of  the  company  had  actual  power 
and  authority  to  bind  the  firm.7  Express  authority  to  bind  the  firm  in  any 
particular  case  may,  of  course,  be  implied  from  conduct,  course  of  dealing, 
or  recognition  of  and  acquiescence  in  the  authority  assumed.8  And  ratifica- 
tion is  equivalent  to  antecedent  authority.9 

Particular  Powers.  —  The  managing  agent  has  no  authority  to  bind  the  firm 
other  than  that  conferred  upon  him  either  expressly  or  by  necessary  impli- 
cation from  his  acts  recognized  by  the  firm  with  full  knowledge  of  the  acts  at 
the  time  of  the  recognition.10  His  power  to  contract  is  limited  to  such  con- 
tracts as  are  usual  and  necessary  in  the  ordinary  prosecution  of  the  partner- 


1.  Partner's  Lien.  —  G.  V.  B.  Min.  Co.  v.  Hai- 
ley  First  Nat.  Bank,  (C.  C.  A.)  95  Fed.  Rep. 
38;  Stuart  v.  Adams,  89  Cal.  371;  Morgan- 
stern  v.  Thrift,  66  Cal.  577;  Jones  v.  Clark,  42 
Cal.  180:  Duryea  v.  Burt,  28  Cal.  569;  Chii- 
ders  v.  Neely,  47  W.  Va.  70.  See  also  Ervin 
v.  Masterman,  8  Ohio  Cir.  Dec.  516,  16  Ohio 
Cir.  Ct.  62. 

Generally,  as  to  a  partner's  lien,  see  supra, 
this  title,  Partners'  Rights  and  Liabilities  inter 
Si  —  Right  to  Partner's  Lien. 

2.  Right  to  Accounting.  —  Smith  v.  Fagan,  17 
Cal.  178;  Hawkins  v.  Spokane  Hydraulic  Min. 
Co.,  2  Idaho  970;  Mcintosh  v.  Perkins,  13 
Mont.  143.  See  also  the  title  Mines  and  Min- 
ing Claims,  vol.  20,  p.  788. 

3.  Right  to  Partition.  —  Williams  v.  Williams, 
104  Cal.  85.  See  also  the  titles  Mines  and 
Mining  Claims,  vol.  20,  pp.  788,  789;Partition, 
vol.  21,  p.  1161,  notes  2  and  3.  But  see  Smith 
v.  Cooley,  65  Cal.  48. 

4.  Powers  Limited.  —  Kahn  v.  Central  Smell- 
ing Co.,  102  U.  S.  641;  Dougherty  v.  Creary, 
30  Cal.  291,  89  Am.  Dec.  116;  Duryea  v.  Burt, 
28  Cal.  579;  Patrick  v.  Weston,  22  Colo.  45; 
Meagher  v.  Reed,  14  Colo.  335;  Higgins  r. 
Armstrong,  9  Colo.  38;  Manville  v.  Parks,  7 
Colo.  128;  Charles  v.  Eshleman,  5  Colo.  107. 
See  also  Decker  v.  Howell,  42  Cal.  636;  Skill- 
man  v.  Lachman,  23  Cal.  206  83  Am.  Dec.  96. 

But  in  a  limited  sense  each  member  of  a 
mining  partnership  is  the  agent  of  the  other 
Abbott  v.  Smith,  3  Colo.  App.  264.. 

As  to  the  power  of  a  member  of  an  ordinary 
partnership  to  bind  his  firm,  see  supra,  this 
title,  Rights  and  Liabilities  of  Partners  as  to 
Third  Persons  —  Power  of  Partner  to  Bind  Firm. 

6.  No  General  Authority  to  Contract.  —  Fere- 
day  v.  Wightwick,  1  Russ.  &  M.  49;  McCon- 


nell  v.  Denver,  35  Cal.  370,  95  Am.  Dec.  107; 
Duryea  v.  Burt,  28  Cal.  579;  Skillman  v.  Lach- 
man. 23  Cal.  198,  83  Am.  Dec.  96;  Patrick  v. 
Weston,  22  Colo.  45;  Higgins  v.  Armstrong, 
9  Colo.  38;  Chase  v.  Savage  Silver  Min.  Co., 
2  Nev.  9. 

The  Members  of  an  Ordinary  Partnership  formed 
for  the  purpose  of  mining  have  the  usual  au- 
thority to  bind  the  firm.  Decker  v.  Howell, 
42  Cal.  636. 

6.  Authority  Limited  to  Necessary  and  Usual 
Acts. —  Hawken  v.  Bourne,  8  M.  &  W.  703; 
Tredwen  v.  Bourne,  6  M.  &  W.  461;  Higgins 
v.  Armstrong,  9  Colo.  38;  Manville  v.  Paiks, 
7  Colo.  128;  Charles  v.  Eshleman,  5  Colo.  107; 
Lyell  v.  Sanbourn,  2  Mich.  109;  Nolan  v. 
Lovelock,  1  Mont.  224.  See  also  Miller  v. 
Cochran  Hill  Gold  Min.  Co.,  29  Nova  Scotia 
304- 

7.  Burden  of  Proving  Authority.  —  Skillman  v. 
Lachman,  23  Cal.  198,  83  Am.  Dec.  96;  Judge 
v.  Braswell,  13  Bush  (Ky.)  69;  Randall  v. 
Merideth,  76  Tex.  669. 

8.  Express  Authority  Implied.  —  Jones  v. 
Clark,  42  Cal.  1S0;  McConnell  v.  Denver,  35 
Cal.  370,  95  Am.  Dec.  107;  Skillman  v.  Lach- 
man, 23  Cal.  201,  83  Am.  Dec.  96;  Randall  v. 
Merideth,  76  Tex.  669. 

9.  Ratification.  —  Taylor  v.  Castle,  42  Cal. 
367;  Higgins  v.  Armstrong,  9  Colo.  38.  See 
also  Jones  v.  Clark,  42  Cal.  180. 

10.  Power  of  Manager. —  Roberts  v.  Eberhatdt, 
Kay  148;  Taylor  v.  Castle,  42  Cal.  367;  Jones 
v.  Clark.  42  Cal.  180;  McConnell  v.  Denver, 
35  Cal.  370,  95  Am.  Dec.  107;  Skillman  v. 
Lachman,  23  Cal.  198,  83  Am.  Dec.  96.  See 
also  Brown  v.  Kidger,  3  H.  &  N.  853;  Brown 
v.  Byers,  16  M.  &  W.  252.  Compare  Ricketts 
v.  Bennett,  4  C.  B.  686,  56  E.  C.  L.  686. 
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ship  business.1  But  he  has  the  right,  without  express  authority,  to  purchase 
for  the  partnership  necessary  supplies  and  materials  for  the  use  and  working 
of  the  mine,  as  such  authority  is  necessarily  implied.*  Neither  a  partner  nor 
the  managing  agent  has  any  implied  authority  to  borrow  money  upon  the 
credit  of  the  firm,  even  for  the  purposes  of  the  firm,3  or  to  execute  a  promis- 
sory note  binding  upon  the  company,4  or  to  employ  an  attorney  to  prosecute 
and  defend  litigations  concerning  the  title  to  the  mining  property,5  or  to 
purchase  land.6  A  member  of  a  mining  partnership  has  implied  power  to 
employ  a  laborer  to  work  in  a  mine  belonging  to  the  firm,7  and  to  incur  debts 
for  goods  supplied  for  the  mine.8  A  partner  may  sell  his  own  interest,  but 
has  no  authority  to  sell  the  interest  of  his  copartners  in  the  mining  property.9 

b.  Liability  of  Partner  on  Firm  Obligations.  —  The  members  of  a 
mining  partnership  are  individually  liable,  as  in  the  case  of  ordinary  partners, 
upon  the  obligations  of  the  firm  incurred  during  the  time  while  they  were 
members. 10  Each  partner  is  liable  jointly  with  his  copartners  for  the  full 
amount  of  his  indebtedness  justly  chargeable  to  the  partnership,  and  not 
merely  for  a  pro  rata  share  of  such  indebtedness  proportionate  to  his  interest.11 
Obligations  of  the  firm  continue  to  be  binding  upon  the  firm,  at  least  to  the 
extent  of  the  partnership  assets,  although  some  of  the  members  of  the  firm 
have  in  the  meantime  parted  with  their  interests  in  the  concern  and  others 
have  taken  their  places.12 

A  Retiring  Partner  continues  to  be  personally  liable  for  obligations  incurred 
while  he  was  a  member. 13  Notice  of  dissolution  or  retirement  in  accordance 
with  the  usual  rules  is  necessary  to  relieve  a  retiring  partner  of  further  lia- 
bility.14 As  between  the  partners,  on  an  accounting,  a  member  is  not  liable 
for  obligations  incurred  after  his  withdrawal  from  the  firm  15  or  for  debts  con- 
tracted prior  to  the  time  when  he  acquired  an  interest  in  the  property  and 
became  a  member.16 

c.  Priority  Between  Firm  and  Separate  Creditors.  —  The  rule  of 
priority  between  firm  and  separate  creditors  in  firm  and  separate  property  is 
the  same  in  the  case  of  a  mining  partnership  as  in  ordinary  partnerships. 17 


1.  Necessary  and  Usual  Contracts.  —  Smart  v. 
Adams,  89  Cal.  371;  Jones  v.  Clark,  42  Cal. 
180;  Nolan  v.  Lovelock,  1  Mont.  224;  Randall 
v.  Merideth,  76  Tex.  669. 

2.  Purchase  of  Supplies  and  Materials  for  Mine. 
—  Hawken  v.  Bourne,  8  M.  &  W.  703;  Gray 
v.  McCallum,  5  British  Columbia  462;  Stuart 
v.  Adams,  89  Cal.  367;  Jones  v.  Clark,  42  Cal. 
180. 

3.  Power  to  Borrow  Money.  —  Hawiayne  v. 
Bourne,  7  M.  &  W.  595;  Rickelts  v.  Bennett, 
4  C.  B.  686,  56  E.  C.  L.  686;  Skillman  v.  Lach- 
man,  23  Cal.  205,  83  Am.  Dec.  96. 

4.  Promissory  Notes.  —  Bult?'.  Morrell,  12  Ad. 
&  El.  745,  40  E.  C.  L.  180;  Ricketts  v.  Ben- 
nett, 4  C.  B.  686,  56  E.  C.  L.  686;  Dickinson 
v.  Valpy,  10  LJ.  &  C.  128,  21  E.  C.  L.  41; 
Decker  v.  Howell,  42  Cal.  636;  Jones  v.  Clark, 
42  Cal.  180;  Skillman  v.  Lachman,  23  Cal. 
198,  83  Am.  Dec.  96;  McConnell  v.  Denver, 
35  Cal.  370.  95  Am.  Dec.  107;  Washburn  v. 
Alden,  5  Cal.  463;  Manville  v.  Parks,  7  Colo. 
128.  See  also  Greenslade  v.  Dower,  7  B.  &  C. 
635,  14  E.  C.  L.  106;  Taylor  v.  Castle,  42  Cal. 
367. 

5.  Employment  of  Attorney. — Charles  v.  Eshle- 
man,  5  Colo.  107,  114. 

6.  Purchase  of  Land. — Judge  v.  Braswell,  13 
Bush  (Ky.)  69. 

7.  Employment  of  Laborers.  —  Lyman  v. 
Schwartz,  13  Colo.  App.  318;  Burgan  v.  Lyell, 


2  Mich.  102,  55  Am.  Dec.  53;  Nolan  v.  Love- 
lock, 1  Mont.  224. 

8.  Purchase  of  Goods  for  Mine.  —  Tredwen  v. 
Bourne,  6  M.  &  W.  461;  In  re  German  Min. 
Co.,  17  Jur.  745,  22  L.  J.  Ch.  926 

9.  Settembre  v.  Putnam,  30  Cal.  490. 

10.  Members  Individually  Liable.  —  Ralph  v. 
Harvey,  1  Q.  B.  845,  41  E.  C.  L.  805;  Jones  v. 
Clatk,  42  Cal.  180;  Parke  v.  Hinds,  14  Cal. 
415;  Higgins  v.  Armstrong,  9  Colo.  38;  Per- 
kins v.  Peterson,  2  Colo.  App.  242.  See  also 
Vice  v.  Anson,  7  B.  &  C.  409,  14  E.  C.  L.  63; 
McConnell  v.  Denver,  35  Cal.  372. 

11.  Liability  in  Solido.  —  Stuart  v.  Adams,  89 
Cal.  367;  Jones  v.  Clark,  42  Cal.  181;  Tavlor 
v.  Castle,  42  Cal.  367;  McConnell  v.  Denver, 
35  Cal.  365,  95  Am.  Dec.  107;  Skillman  v. 
Lachman,  23  Cal.  198,  83  Am.  Dec.  96. 

12.  Effect  of  Change  in  Membership.  —  Nisbet 
v.  Nash,  52  Cal  540;  Jones  v.  Clark,  42  Cal. 
180;  Duryea  v.  Burt,  28  Cal.  569. 

13.  Liability  of  Retiring  Partner.  —  Jones  v. 
Clark,  42  Cal.  180;  Lawrence  v.  Robinson,  4 
Colo.  567. 

14.  Dellapiazza  v.  Foley ,  112  Cal.  383;  Slater 
v.  Haas,  15  Colo.  574,  22  Am.  St.  Rep.  440. 

15.  Galigher  v.  Lockhart,  11  Mont.  109. 

16.  Patrick  v.  Weston,  22  Colo.  45. 

17.  Golden  State,  etc..  Iron  Works  v.  David- 
son, 73  Cal.  392.  See  generally  supra,  this 
title,  Rights  and  Liabilities  of  Partners  as  to 
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4.  Partnership  Property.  —  What  Constitutes  partnership  property  is  to  be 
determined  by  the  same  rules  as  in  the  case  of  ordinary  partnerships.1  Ground 
acquired  for  mining  purposes  and  belonging  to  and  worked  by  a  mining  part- 
nership, whether  purchased  with  partnership  funds  or  brought  into  the  con- 
cern by  individual  members  as  a  portion  of  the  capital  stock,  is,  in  equity,  for 
the  purpose  of  a  settlement  of  the  partnership  affairs,  to  be  treated  as  part- 
nership property.3  Mining  ground  not  actually  worked  and  not  used  in  con- 
nection with  the  ground  worked,  nor  purchased  with  partnership  funds,  is  not 
partnership  property  although  owned  by  the  members  of  the  firm.  The  min- 
ing partnership  extends  only  to  the  property  actually  worked.3 

Possession  by  One  Partner.  —  Possession  of  a  mining  claim  by  one  partner  is 
possession  by  all.4 

Conveyance  of  Interest.  —  One  partner  may  convey  his  undivided  interest  to  a 
third  person.5  A  share  in  a  mining  partnership  may  be  acquired  without 
such  a  conveyance  as  is  necessary  to  pass  an  interest  in  land.6 

5.  Dissolution  and  Winding  Up.  —  A  partnership  may  be  terminated  at  will 
by  either  of  the  cotenants.7  A  location  made  by  one  partner  after  dissolution 
upon  a  discovery  made  prior  thereto  will  not  inure  to  the  benefit  of  a  former 
partner  unless  failure  to  make  location  during  the  existence  of  the  firm  was 
fraudulent.8  The  same  equitable  rules  are  applied  to  the  winding  up  of 
mining  partnerships  as  obtain  in  cases  of  ordinary  partnerships.9  Equity  has 
jurisdiction  of  a  suit  to  dissolve  and  settle  the  affairs  of  a  mining  partnership 
and  to  sever  the  interests  of  the  several  partners.10 

6.  Prospecting  or  Grub- stake  Contracts.  —  Prospecting  or  grub-stake  contracts 
create  a  cotenancy  in  the  mines  acquired  or  an  ordinary  partnership,  according 
to  the  terms  of  the  contract  and  the  intention  of  the  parties.11   Such  contracts 


Third  Persons — Application  of  Assets  to  Lia- 
bilities. 

1.  Usual  Rules  Determine  What  is  Partnership 
Property. —  Duryea  v.  Burt,  28  Cal.  569; 
Meagher  v.  Reed,  14  Colo.  335.  See  also 
Dorsey  v.  Newcomer,  121  Cal.  213;  Grubb's 
Appeal,  66  Pa.  St.  117.  And  see  supra,  this 
title,  Partnership  Property. 

A  mining  claim  being  real  estate,  it  is  only 
in  equity  that  it  can  be  treated  as  partnership 
stock     Lowe  v.  Alexander,  15  Cal  296. 

2.  Mining  Claims.  —  Crawshay  v.  Maule,  1 
Swanst.  523;  Denver  First  Nat  Bank  v.  Bis- 
sell,  4  Fed.  Rep.  694;  Fischer  v.  Superior  Ct. 
98  Cal.  67;  Duryea  v.  Burt,  28  Cal.  569; 
Msigher  v.  Reed.  14  Colo.  335;  Man yille  v. 
Pirks,  7  Colo  128-  Wantling  v.  Howarth,  65 
III.  App.  598. 

3.  Ground  Not  Actually  Worked.  —  Dorsey  v. 
Newcom;r,  121  Cal.  215. 

Ground  Not  Brought  into  Partnership.  —  Where 
tenants  in  common  in  a  mine  form  a  partner- 
ship for  the  operation  of  the  mine,  without 
the  mining  property  being  brought  into  the 
partnership  as  a  portion  of  its  capital  stock, 
the  property  does  not,  for  payment  of  partner- 
ship debts,  become  partnership  property  as 
between  a  purchaser  of  one  partner's  interest 
in  the  mine  and  the  remaining  partners.  Pat- 
rick v.  Weston,  22  Colo.  45. 

4.  Possession  of  One  Is  Possession  of  All.  — 
Patterson  v.  Keystone  Min.  Co.,  30  Cal,  360; 
Wiring  v.  Crow,  11  Cal.  366. 

5.  Transfer  of  Undivided  Interest.  —  Bis  sell  u. 
Foss,  114  U.  S.  252;  Ssttembre  v.  Putnam,  30 
Cal.  490;  Skillman  v.  Lachman,  23  Cal.  206, 
83  Am.  Dec.  96;  Harris  v.  Lloyd,  11  Mont. 
390,  28  Am.  St.  Rep.  475. 
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6.  Formal  Conveyance  Unnecessary. —  Patter- 
son v.  Keystone  Min.  Co.,  30 Cal.  360;  Meagher 
v.  Reed,  14  Colo.  335.  But  see  Young  v. 
Wheeler,  34  Fed.  Rep.  98. 

7.  Dissolution.  —  Lawrence  v.  Robinson,  4 
Colo.  567. 

A  Conveyance  of  All  Its  Property  to  a  corpora- 
tion operates  as  a  dissolution  of  a  mining  part- 
nership.   Dellapiazza  v.  Foley,  112  Cal.  380. 

8.  Location  Made  After  Dissolution.  —  J e n  n i n gs 

v.  Rirkard,  to  Colo.  395.  See  aho  Page  v. 
Summers,  70  Cal.  121. 

9.  General  Equitable  Rules  Apply.  —  Fereday 
v.  Wightwick,  1  Russ.  &  M.  45;  Duryea  v. 
Burt.  28  Cal.  569;  Jones  v.  Parsons  25  Cal. 
100;  Abel  7).  Love,  17  Cal.  237;  Kimball  v. 
Gearhart,  12  Cal.  47;  Chase  v.  Steel,  9  Cal.  66. 
Compare  Bradlev  v.  Harkness,  26  Cal.  6q.  See 
further  Mcintosh  p.  Perkins,  13  Mont  143, 
wherein  the  appointment  of  a  receiver  was 
refused  on  general  equitable  principles. 

10.  Equity  Jurisdiction.  —  Williams  v.  Wil- 
liams, 104  Cal.  S5;  Fischer  tj.  Superior  Ct..  98 
Cal.  67;  Settembre  v.  Putnam,  30  Cal.  490. 

11.  Cotenancy  in  Ordinary  Partnership —  United 
States. — Johnstone  v.  Robinson,  16  Fed.  Rep. 
903. 

California.  —  Prince  v.  Lamb,  128  Cal.  120; 
Page  v.  Summers,  70  Cal.  121;  Settembre  v. 
Putnam,  30  Cal.  490;  Gore  v.  McBrayer,  18 
Cal.  582. 

Colorado.- — Jennings  v.  Rickard.  10  Colo. 
395;  Chadbourne  v.  Davis,  9  Colo.  5S1;  Law- 
rence v.  Robinson,  4  Colo.  567;  Abbott  v. 
Smith,  3  Colo.  App.  264;  Murley  v.  Ennis,  2 

Colo.  300. 

Georgia.  —  North  Georgia  Min.  Co.  v.  Lati- 
mer, 51  Ga.  47. 
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Definitions. 


are  not  within  the  statute  of  frauds.1 


PART  PAYMENT. —  See  the  titles  Application  of  Payments,  vol.  2,  p. 
433;  Limitation  of  Actions,  vol.  19,  p.  323  et  seq.;  Payment, Stat- 
ute of  Frauds. 

PART  PERFORMANCE.  —  See  the  titles  Specific  Performance;  Stat- 
ute of  Frauds. 

PARTS  BEYOND  THE  SEAS.  —  See  Beyond  the  Seas,  vol.  4,  p.  12. 

PARTY.  —  A  person  concerned  in  or  having  or  taking  part  in  any  affair, 
matter,  transaction,  or  proceeding,  considered  individually ;  also,  a  side  or 
part,  composed  of  one  or  more  individuals.2 


Massachusetts.  —  Pierce  v.  Bucklin,  7  Allen     party  '  is  a  collective  term  and  does  not  neces- 


(Mass.)  261. 

Montana.  —  Hirbour  v.  Reeding,  3  Mont.  15; 
Boucher  v.  Mulverhill,  1  Mont.  306. 

Ohio.  —  Scoit  v.  Clark,  1  Ohio  St.  382. 

As  10  what  constitutes  an  ordinary  partner- 
ship, see  supra,  this  title,  What  Constitutes 
Partnership. 

Abandonment  of  Prospecting  Contract.  —  John- 
stons p.  Rjbinson,  16  Fed.  Rep.  903;  McLaugh- 
lin v.  Thompson.  2  Colo.  App.  135.  See  also 
Chadbourne  v.  Davis,  g  Colo.  581;  Abbott  v. 
Smith,  3  Colo.  App.  264;  Templin  v.  Hobson, 
10  Colo  App  525. 

1.  Prospecting  or  Grub-stake  Contracts  Not 
Within  Statute  of  Frauds  —  United  States.  — 
Bj>k  v.  Justice  Min.  Co.,  58  Fed  Rep.  119. 

California.  —  Morilz  v.  Lavelle,  77  Cal.  10, 
n  Am  St.  Rep.  229;  Gore  v.  McBrayer,  18 
Cal.  582. 

Colorado.  —  Meylette  v.  Brennan,  20  Colo. 
242;  Meagher  z.  Reed,  14  Colo.  335;  Murley 
p.  Ennis,  2  Colo.  300. 

Montana. —  Hirbour  v.  Reeding,  3  Mont. 
15.  See  also  Southmayd  v  Southmayd,  4 
Mont.  100. 

Washington.  —  Raymond  v.  Johnson,  17 
Wash.  232,  61  Am.  St.  Rep.  908. 

Contra.  —  Craw  v.  Wilson,  22  Nev.  385. 

2.  Burr.  L.  Diet. 

Adverse  Party.  (See  also  the  title  Witnesses, 
and  see  Encyc.  of  Pl.  and  Pk.,  titles  Ap- 
peals, vol.  2,  p.  192;  Parties  to  Actions,  vol. 
15,  p.  456.)  —  Every  parly  whose  interest  in 
the  subjeci-inatier  of  the  appeal  is  adverse  or 
who  will  be  affected  by  the  reversal  or  modifi- 
cation of  the  judgment  or  order  from  which 
the  appeal  has  been  taken  is  an  "  adverse 
party"  Center  v.  De  Bernal,  38  Cal.  641; 
Williams  v.  Santa  Clara  Assoc.,  66  Cal.  195; 
Milliken  v.  Houghton,  75  Cal.  540;  Merced 
Bank  v.  Rossnthal,  99  Cal.  39;  Harper  v.  Hil- 
dmh,  99  Cal.  267;  Lancasier  v.  Maxwell,  103 
Cal.  68;  Fox  v.  West,  1  Idaho  783;  Atchison, 
etc  ,  R.  Co.  v.  Sage,  49  Kan.  524;  Roney  v. 
Bucktand,  4  Nev.  45;  Dick  v.  Bird,  14  Nev. 
163;  Mvers  v.  Hollings worth,  26  N.  J.  L.  189; 
Thompson  v.  Ellsworih,  1  Barb.  Ch.  (N.  Y.) 
624;  Cotes  v.  Carroll,  28  How.  Pr.  (N.  Y.)  236; 
Mjody  v.  Miller,  24  Oregon  179. 

On  the  appeal  of  one  of  several  defendants 
with  adverse  interests  the  plaintiff  prima  facie 
is  the  adverse  party.  Nelson  v.  Clongland,  15 
Wis.  392;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Park  Hotel  Co.,  37  Wis.  125. 

Notice.  —  In  Cox  v.  Cox,  2  Port.  (Ala.)  536, 
it    was    said:      "The   expression  'adverse 


sarily  imply  a  separate  notice  to  each  defend- 
ant, and  we  may  intend  that  notice  to  one  is 
notice  to  all."  And  see  the  title  Notice,  vol. 
21,  p.  587. 

Parties  Aforesaid  refer  to  persons  previously 
specifically  named  in  the  same  writing.  See 
Spitz  v.  Mohr,  86  Wis.  387. 

Attorney  Not  Party.  —  In  Bradford  v.  Bu- 
chanan. 39  S.  Car.  237,  it  was  held  that  where 
a  statute  provided  that  the  parties  to  a  con- 
troversy might  submit  it  to  arbitration,  the 
word  parties  did  not  include  attorneys  for 
parties.  See  also  Arnold  v.  Renshaw,  11  N. 
J.  L  318;  Middleton  v.  Taylor.  1  N.  J.  L.  508; 
Reeder  v.  Workman,  37  S.  Car.  414.  And  see 
the  title  Arbitration  and  Award,  vol.  2,  p. 
625. 

So  in  Western  Bank  v.  Tallman,  15  Wis.  92, 
it  was  held  that  the  word  party  did  not  include 
an  atlorney.  This  case  arose  upon  the  ques- 
tion of  the  verification  of  a  peiition  for  change 
of  venue. 

But  that  the  Term  Party  May  Include  an 
Attorney  for  the  party,  see  Ludlam  v.  Brod- 
erick,  15  N.  J.  L.  271. 

Where  a  stipulation  between  counsel  pro- 
vided that  if  there  was  any  reason  why  either 
of  the  parties  could  not  attend  on  a  certain 
day  the  cause  should  be  continued,  it  was  held 
that  the  word  parties  included  counsel. 
Standard  Granite  Co.  Quarries  v.  Aikey,  67 
Vt.  116. 

Attorney's  Acknowledgment  as  That  of  Tarty 
Executing.  —  See  Lovett  v.  Steam  Saw  Mill 
Assoc.,  6  Paige  (N.  Y.)  54,  and  the  title  Ac- 
knowledgments, vol.  1,  p.  508. 

Bills  and  Notes — Action  On.  —  A  statute  al- 
lowed "  one  suit  against  the  whole  or  any 
number  of  the  parties  liable  "  on  a  bill  or 
note.  It  was  held  that  all  the  makers,  all  the 
indorsers,  etc.,  of  a  joint  note  were  designated 
as  one  party,  and  that  no  number  less  than 
all  the  makers,  all  the  indorsers,  etc.,  could  be 
sued.  Archer  v.  Heiman,  21  Ind.  31.  See 
generally  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  343. 

Corporations  —  Verification  of  Petition.  —  A 
statute  provided  that  a  petition  for  change  of 
venue  should  be  verified  by  the  party  seeking 
it.  It  was  held  that  the  word  party,  in  this 
sense,  included  a  corporation.  Western  Bank 
v.  Tallman,  15  Wis.  92. 

Affidavit  in  Suit.  —  An  affidavit  made  by  the 
president,  secretary,  or  other  proper  officer  or 
agent  of  a  corporation,  where  the  corporation 
is  a  party  to  a  suit,  is,  in  legal  contemplation, 
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PARTY  AGGRIEVED.  —  See  Person  Aggrieved,  post,  and  see  the  title 
Appeals,  2  Encyc.  of  Pl.  and  Pr.  167. 

PARTY  IN  ANY  TRUST  CAPACITY.  —  See  Trust  Capacity. 

PARTY-RATE  TICKETS.  —  See  the  titles  Interstate  Commerce,  vol.  17, 
pp.  147,  164 ;  Tickets  and  Fares. 


an  affidavit  made  by  the  parties.  New  Bruns- 
wick Sleamboat,  etc.,  Transp.  Co.  v.  Baldwin, 
14  N.  J.  L.  440. 

A  County  may  be  a  party  within  a  statute  au- 
thorizing the  issue  of  a  mandamus  on  the  in- 
formation of  the  party  beneficially  interested. 
State  v.  Russell.  51  Neb.  774.  See  also  State 
v.  Kelly,  30  Neb.  574. 

Deeds  —  Singular  Referring  to  Several  Grantees. 
—  The  words  "party  of  the  second  part  "  in 
a  deed  may  with  strict  accuracy  refer  to  the 
grantees,  though  there  are  two,  husband  and 
wife,  and  the  words  "  his  heirs  and  assigns  " 
following  are  used  with  accuracy.  Den  v. 
Hardenburgh,  10  N.  J.  L.  48,  18  Am.  Dec.  371. 

Extradition. —  In  article  10  of  the  treaty  of 
extradition  between  the  United  States  and 
Great  Britain,  Aug.  9.  1842  (8  U.  S.  Stat,  at  L. 
576),  the  expression  "  party  who  makes  the 
requisition  and  receives  the  fugitive  "  refers 
to  the  contracting  parties  to  the  treaty,  and 
has  no  reference  to  any  question  that  may 
arise  between  the  government  which  receives 
the  fugitive  and  its  officers  or  citizens.  People 
v.  Columbia  County,  56  Hun  (N.  Y.)  17. 

Infants  as  Parties  to  Deed.  —  Where  an  in- 
denture was  entered  into  by  a  guardian  on  the 
part  of  his  wards,  it  was  held  that  the  wards 
were  parties  thereto.  Parker  v.  Parker,  103 
Mass.  173. 

An  Inhabitant  of  a  Town  is  not  a  party  to  an 
action  within  a  statute  providing  that  if  any 
party  should  during  a  trial  give  food  to  a 
juror,  a  verdicl  in  his  favor  should  be  set  aside, 
although  the  town  was  a  party  of  record. 
Carlisle  v.  Sheldon,  38  Vt.  445. 

Injured  Party.  (See  also  Injury,  Injure, 
Etc.,  vol.  16,  p.  499.)  —  The  party  injured 
within  the  meaning  of  Bates's  Annot.  Stat. 
Ohio,  §  2146,  must  have  suffered  some  particu- 
lar injury  in  addition  to  that  which  results  to 
the  public  at  large.  Hanaghan  v.  State,  51 
Ohio  St.  24. 

In  Joyner  v.  Roberts,  112  N.  Car.  in,  it 
was  held  that  a  plaintiff  who  sued  for  a  pen- 
alty given  for  failure  to  discharge  an  official 
duty  was  the  party  injured. 

Parties  Interested.  —  See  Interest  —  Inter- 
ested, vol.  16,  p.  1102,  and  see  Niagara  F.  Ins. 
Co.  v.  Scammon,  144  111.  490;  GIos  v.  O'Brien 
Lumber  Co.,  183  111.  211;  Craig  v.  Maloney, 
14  Quebec  Super.  Ct.  255. 

Municipal  Corporation.  —  In  Hollis  v.  Davis, 
56  N.  H.  83,  it  was  held  that  the  term  party 
was  broad  enough  to  include  a  municipal  cor- 
poration. 

Opposing  Party.  —  In  Brown  v.  Snell.  57  N. 
Y.  286,  it  was  held  that  a  special  guardian  of 
an  infant,  appointed  in  proceedings  for  the 
sale  of  the  real  estate  of  the  latter,  could  not, 
of  right,  when  cited  to  account,  hold  the 
position  of  an  opposing  party,  within  the 
meaning  of  the  former  Code  Pro.  N.  Y.,  §  31. 
And  see  Code  Civ.  Pro.  N.  Y.,  §  355. 

A  statute  provided  thai  an  assignor  of  a 
chose  in  action  should  not  be  examined  in 


favor  of  the  assignee  unless  the  opposite  party 
should  be  living.  It  was  held  that  the  words 
"  opposite  party"  as  here  used,  must  be  in- 
tended to  embrace  the  debtor.  White  v. 
Heavner,  7  W.  Va.  327. 

Opposite  Party,  Witnesses  Called  By.  —  As  to 
the  provision  in  some  codes  that  in  actions  bv 
or  against  executors,  etc.,  a  witness  shall  not 
testify  as  to  transactions  with  the  decedent, 
unless  called  by  the  "opposite  parry."  see 
Campbell  v.  Barrera,  (Tex.  Civ.  App.  1895)  32 
S.  W.  Rep.  725,  and  the  title  Witnesses. 

Party  and  Person.  (See  also  Person,  post.)  — 
In  People  v.  Armour,  18  N.  Y.  App.  Div.  588, 
it  was  said:  "  The  word  party  is  often, 
though  not  quite  correctly,  used  as  a  synonym 
of  the  word  '  person.'  "  See  also  Barlow  v. 
Osborne,  6  H.  L.  Cas.  556;  In  re  Quartz  Hill, 
etc.,  Co.,  21  Ch.  D.  642;  East  London  Water- 
works Co.  v.  St.  Matthew,  17  Q.  B.  D.  484  ; 
Speer  v.  School  Directors,  50  Pa.  St.  162. 

Thus,  party,  in  the  phrase  "  signed  by  the 
party  to  be  charged  therewith,"  in  the  statute 
of  frauds,  means  person  in  general.  Welford 
v.  Beazely,  3  Atk.  503. 

The  word  party  in  the  Arkansas  act  creating 
the  board  for  the  equalization  of  taxes  means 
"  person."  Prairie  Countv  v.  Matthews,  46 
Ark.  386.  See  also  Board  of  Equalization 
Cases,  49  Ark.  518. 

In  a  piovision  of  a  statute  that  no  party  to 
any  civil  action  or  proceeding  or  person  di- 
rectly interested  in  the  event  thereof  should  be 
allowed  to  testify,  the  word  party  was  con- 
strued as  meaning  party  to  a  suit,  or  party  in 
interest  in  the  suit.  Treleaven  v.  Dixon,  119 
111.  548;  Pyle  v.  Pyle,  158  III.  289.  See  also 
Searsburgh  Turnpike  Co.  v.  Cutler,  6  Vt. 
315. 

Political  Party.  —  See  Political  Party,  post. 
The  Word  "  Parties  "  in  the  Phrase  "  Between 
the  Same  Parties"  in  the  statement  of  the  rule 
admitting  testimony  of  a  witness  since  de- 
ceased (see  the  title  Evidence,  vol.  11,  p.  523) 
comprehends"  all  persons  standing  in  relation 
of  privies  in  blood,  privies  in  estate,  or  privies 
in  law."  Jackson  v.  Crissey,  3  Wend.  (N.  Y.) 
252. 

Party  or  Privy — Trustee  Covenant. —  It  has 

been  held  that  where  one  covenants  that  he 
has  not  done,  permitted,  or  suffered  anything 
preventing  him  from  conveying  the  premises 
in  question,  the  covenant  is  not  broken  by  his 
having  assented  to  what  he  could  not  prevent. 
Hobson  v.  Middleton,  6  B.  &  C.  295,  13  E.  C. 
L.  175.  But  contra,  where  the  words  "  or 
been  party  or  privy  to  anything  "  were  added. 
Clifford  v.  Hoare,  L.  R.  9  C.  P.  362. 

Party  to  Proceeding  —  Seamen.  (See  also  the 
title  Seamen.)  —  A  statute  made  it  an  offense 
to  persuade  or  attempt  to  persuade  any  sea- 
man to  desert  his  ship,  and  created  a  special 
limitation  if  "  both  or  either  of  the  parties  to 
such  proceeding  "  happened  during  such  time 
to  be  out  of  the  country.  It  was  held  that 
"  parties  to  such  proceeding  "  meant  the  sea- 
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PARTY  TO  BE  CHARGED.  —  See  the  title  Statute  of  Frauds. 


man  and  the  person  persuading  or  attempting 
to  persuade  him.  Austin  v.  Olsen,  L.  R.  3  Q. 
B.  211. 

The  Proponent  of  a  Will,  though  a  benefi- 
ciary, is  not  a  party  in  a  sense  excluding  his 
testimony.  Mackin  v.  Mackin,  37  N.  J.  Eq. 
533.    See  also  the  title  Witnesses. 

Religious  Society  —  Kentucky  Statute  Providing 
for  Eights  of  Each  "  Party  "  in  Case  of  Schism  in 
Church.  —  In  McKinney  v.  Griggs,  5  Bush  (Ky.) 
402,  where  the  appellees  and  oiheis  had  dis- 
solved their  connection  with  the  society  of 
which  they  were  members,  and  with  the  entire 
ecclesiastical  body,  the  Methodist  Episcopal 
Church  South,  of  which  it  was  a  part,  and  had 
united  with  another  and  a  distinct  religious 
organization,  the  Methodist  Episcopal  Church 
of  the  United  States,  it  was  held  that  they 
could  not  be  regarded  as  a  party  occasioned 
by  a  schism  or  division  of  a  society,  within  a 
Kentucky  statute  providing  for  the  division  of 
the  property  of  a  society.  Upon  such  division 
or  schism,  the  court  said:  "  But  the  meaning 
of  the  statute  is  further  indicated  bv  the  re- 
quirement that  '  the  trustees  shall  permit  each 
party  to  use  the  church  and  appurtenances,' 
etc.,  clearly  contemplating  a  division  of  a 
society  on  account  of  differences  among  them- 
selves, without  any  disruption  of  the  relations 
of  either  party  to  the  denomination  of  Chris- 
tians with  which  the  whole  society  was  con- 
nected. And  this  is  our  construction  of  the 
statute.  Independent  of  authority  on  the  sub- 
ject, there  are  reasons  which  seem  to  sustain 
this  conclusion,  so  patent  as  to  render  their 
elaboration  useless.  An  opposite  construction 
of  the  statute  must  inevitably  lead  to  a  recog- 
nition of  the  right  of  any  part  of  a  religious 
society  to  discard  its  faith,  doctrine,  and 
organizatiDn,  and  affiliate  with  any  antago- 
nistic sect,  or  stand  aloof  from  all  established 
religious  denominations,  and  still  be  entitled 
to  share  equally  with  their  former  brethren  in 
the  uss  of  their  church  property,  provided  they 
shall  not  have  been  excommunicated  for  im- 
morality, which,  by  a  provision  of  the  statute, 


would  terminate  the  rights  of  excluded  mem- 
bers."   See  the  title  Rkligious  Sociktiks, 

Sale  of  Land,  Contract  for  —  Statute  Eequiring 
Signature  of  "Party"  —  All  Vendors  Must  Sign. 

—  In  Snyder  z.  Neefus,  53  Barb.  (N.  Y.)  66, 
the  court  said:  "  We  are  of  opinion  that  by 
the  statute  of  frauds  an  agreement  for  the  sale 
of  lands,  to  be  valid,  must  be  binding  upon 
all  the  parties  by  whom  the  sale  is  to  be  made. 
This  statute  makes  void  every  contract  for  the 
sale  of  any  lands,  unless  the  contract  shall  be 
subscribed  by  the  party  by  whom  such  sale  is 
to  be  made,  or  by  I  rie  agent  of  such  party  law- 
fully authorized.  (2  Rev.  Stat.  135,  8,  9.) 
The  word  party,  in  this  statute,  means  all  the 
vendors,  when  more  than  one  are  included  in 
the  contract  of  sale.  For  by  the  act  concern- 
ing the  Revised  Statutes,  passed  December  10, 
1828  (2  Rev.  Stat.  778,  §  11),  it  is  provided  that 
'  whenever  in  the  Revised  Statutes,  or  in  any 
other  statute,  any  subject,  matter,  party,  or 
person  is  described  or  referred  to  by  words  im- 
porting the  singular  number,  or  the  masculine 
gender,  several  matters  or  persons,  and 
females  as  well  as  males,  and  bodies  corporate 
as  well  as  individuals,  shall  be  deemed  to  be 
included;  and  these  rules  of  construction  shall 
apply  in  all  cases,  unless  it  be  otherwise 
specially  provided,  or  unless  there  be  some- 
thing in  the  subject  or  the  context  repugnant 
to  such  construction.'  In  McWhorter  v.  Mc- 
Mahan,  10  Paige  (N.  Y.)  393,  the  chancellor 
asserted  the  same  construction  of  the  statule 
of  frauds.  He  said:  '  Here  the  sale  was  to 
be  made  by  both  the  complainants;  and  it 
was  necessary,  therefore,  that  the  agreement 
should  be  signed  by  both  of  them,  either  in 
person  or  by  an  agent  duly  authorized,  in 
order  lo  make  it  a  valid  contract  of  sale  under 
this  provision  of  the  Revised  Statutes.'  "  See 
also  the  title  Statute  of  Frauds. 

Stockholder  of  Corporation.- — In  Merchants' 
Bank  v.  Cook,  4  Pick.  (Mass.)  405,  it  was  held 
that  a  stockholder  in  a  corporation  was  not  a 
party  to  the  suit  in  which  the  corporation  was 
party  of  record. 
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By  C.  Louis  Weeks. 

I.  Definitions,  237. 

II.  Structures  Constituting  Party  Walls,  238. 

1.  Capability  of  Substantially  Similar  Use  by  Both  Adjoining  Owners,  238. 

2.  Must  Separate  Property  of  Different  Owners,  238. 

3.  Need  Not  Stand  Equally  on  Land  of  Adjoining  Owners,  238. 

a.  Foundation  and  Superstructure,  238. 

b.  Foundation,  239. 

III.  Nature  of  Property  or  Right  in  Wall  on  Division  Line,  239. 

IV.  Creation,  240. 

1.  /;/  General,  240. 

2.  Statutory  Provisions,  240. 

3.  By  Contract,  240. 

a.  In  General,  240. 

b.  Contract  Must  Be  in  Writing,  240. 

c.  Grant  of  Basement  in  Wall  or  License  to  Use  by  Owner,  241. 

d.  Grant  by  Common  Owner  of  Adjoining  Lots,  241. 

e.  By  Prescription,  242. 

V.  Rights  and  Liabilities  of  Adjoining  Owners,  242. 

1.  Right  to  Build  Wall  Partly  on  Adjoining  Land,  242. 

a.  Right  Statutory  or  Founded  on  Contract,  242. 

b.  When  Right  May  Be  Exercised,  243. 

c.  Extent  of  Encroachment,  243. 

d.  Character  of  Wall  and  Material  Used  in  lis  Construction,  244. 

(1)  Under  Statutes,  244. 

(2)  When  Erected  Pursuant  to  Contract,  244. 

2.  Right  to  Use  Wall,  244. 

a.  In  General,  244. 

b.  Right  under  Statute,  245. 

c.  Wall  Not  Built  as  Party  Wall,  245. 

d.  Right  to  Extend  Front  and  Rear  Walls  to  Middle  of  Party  Wall, 

e.  Displaying  Sign  on  Co-owner  s  Vacant  Side  of  Wall,  246. 

f.  Right  to  Maintain  Windows  in  Wall,  246. 

g.  Right  to  Maintain  Chimney  Flues  in  Wall,  247. 

3.  Right  to  Add  to,  Rebuild,  or  Change  Existing  Wall,  247. 

a.  Right  to  Add  to  Party  Wall,  247. 

b.  Right  to  Extend  Wall  Front  and  Rear,  248. 

c.  Right  to  Diminish  or  Increase  Thickness  of  Wall,  248. 

(1)  Removing  Moiety  of  Wall,  248. 

(2)  Increasing  Thickness,  248. 

d.  Right  to  Rebuild  Party  Wall,  248. 

4.  Liability  for  Injury  Caused  by  Falling  of  Wall,  249. 

5.  Contribution  Between  Adjoining  Owners  to  Cost  of  Erecting,  249. 

a.  Right  to  Contribution  Dependent  on  Contract  or  Statute,  249. 

b.  Right  to  Use  Before  Contribution,  250. 

c.  What  Use  Makes  User  Liable  lo  Contribute,  250. 

(1)  In  General,  250. 

(2)  Incidental  lateral  Support  and  Protection,  251. 

(3)  Use  of  Wall  as  Enclosure  of  User's  Building,  251. 
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(4)  Support  of  Building  Existing  at  Time  of  Erection  of  Wall, 

252. 

(5)  Effect  of  Conveyance  by  Promisor,  252. 

.  d.  Substantial  Compliance  by  Builder  with  Contract  Prerequisite  to 
Contribution,  252. 

e.  Whether  Builder  Entitled  to  Lien,  253. 

f.  Amount  User  Liable  to  Contribute,  253. 

(1)  Under  Statutes,  253. 

(2)  Where  Amount  Is  Fixed  by  Contract,  253. 

(3)  Determination  of  Value  by  Arbitration,  254. 

g.  Actions  to  Enforce  Contribution,  254. 

6.  Contribution  Between  Adjoining  Otvners  to  Cost  of  Rebuilding,  254. 

VI.  Rights  and  Liabilities  of  Purchasers,  255. 

1.  Whether  Purchaser  from  Promisor  Bound  to  Co?itribute,  255. 

a.  Under  Terms  of  Party-wall  Contract,  255. 

b.  Under  Statutes,  256. 

2.  Whether  Grantee  of  Builder  Can  Enforce  Contribution,  256. 

a.  Under  Terms  of  Party-wall  Agreement,  256. 

b.  Under  Statutes,  256. 

3.  Whether  Party   Walls  or  Party-wall  Agreements  Constitute  Incum- 

brances, 257. 

VII.  Termination  of  Right  to  Maintenance,  257. 


CROSS-REFERENCES. 


For  related  titles  of  Substantive  Law  see  titles  COVENANTS,  vol.  8,  p.  43; 
EASEMENTS,  vol.  10,  p.  397,  and  cross-references  there  given;  LATERAL 
AND  SUBJACENT  SUPPORT,  vol.  18,  p.  541. 

I.  DEFINITIONS.  —  The  term  "  party  wall  "  is  said  to  express  a  meaning 
rather  popular  than  legal.1  It  has  been  defined  broadly  as  a  wall  between 
adjoining  estates  which  is  used  for  the  common  benefit  of  both,*  chiefly  in 
supporting  the  timbers  used  in  the  construction  of  contiguous  buildings  on 
such  estates.3  It  has  been  said  that,  strictly  speaking,  a  party  wall  is  one 
built  or  supposed  to  have  been  built  at  joint  expense  and  upon  ground  owned 

wall  used,  or  built  in  order  to  be  used,  as  a 
separation  of  any  building  from  any  other 
building,  with  a  view  to  the  same  being  occu- 
pied by  different  persons,  it  was  held  that  a 
wall  standing  wholly  on  the  land  of  one  of 
two  adjoining  owners  was  a  party  wall  lat- 
erally, for  such  distance  as  it  was  used  by  the 
adjoining  owners  for  their  buildings,  and  no 
further.    Knight  v.  Pursell,  n  Ch  D.  412. 

Terms  "Partition  Wall"  and  "Party  Wall" 
Distinguished.  —  In  construing  the  California 
statute  (Laws  1885)  prohibiting  the  mainte- 
nance of  any  fence  or  "division  partilion  wall  " 
exceeding  a  designated  height,  the  court  said. 
"  I  think  the  phrase  '  partition  wall'  must  be 
understood  as  applied  to  a  wall  which  is  merely 
a  fence.  Partition  wall  is  not  a  phrase  which 
in  legal  technology  is  used  to  designate  a 
wall  used  by  adjoining  owners  as  a  party 
wall."  Western  G.  &  M.  Co.  v.  Knicker- 
bocker, 103  Cal.  116 

3.  Graves  v.  Smith,  87  Ala.  450,  13  Am.  St. 
Rep.  60. 

The  term  "  party  wall,"  in  its  general,  ordi- 
nary signification,  means  a  dividing  wall  be- 
tween two  houses,  to  be  used  equally,  for  all  the 
purposes  of  an  exterior  wall,  by  both  parties, 
that  is,  by  the  respective  owners  of  both  nouses, 
Fettretch  v.  Leamy,  9  Bosw.  (N.  Y.)  510,  ap- 
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1.  Definition.  —  Fry,  J.,  in  Watson  v.  Gray, 
14  Ch.  D.  194.  The  learned  judge  distin- 
guishes four  senses  in  which  the  term  is  used: 
first,  a  wall  of  which  two  adjoining  owners 
are  tenants  in  common  (the  most  common  and 
the  primary  meaning  of  the  term);  second,  a 
wall  divided  longitudinally  into  two  strips, 
one  belonging  to  each  of  the  neighboring 
o.vn  =  rs;  third,  a  wall  which  belongs  entirely 
10  one  of  the  adjoining  owners,  but  is  subject 
to  an  easement  or  right  in  the  other  to  have  it 
maintained  as  a  dividing  wall  between  the 
two  tenements;  fourth,  a  wall  divided  longi- 
tudinally into  two  moieties,  each  moiety  being 
subject  to  a.  cross-easement  in  favor  of  Che 
owner  of  the  other  moiety. 

2.  Glover  v.  Mersman,  4  Mo.  App.  90,  criti- 
cised in  Harber  v.  Evans,  101  Mo.  661,  20  Am. 
St.  Rep.  646.  See  also  Fidelity  Lodge  No.  59 
v.  Bond,  147  Ind.  437. 

"  Party  wall  "  in  section  5,  subs.  16,  of  the 
London  Building  Act,  1894,  means  a  wall  used 
for  dividing  adjoining  buildings  belonging 
to  different  owners.  Drury  v.  Army,  etc., 
Auxiliary  Co-operative  Supply,  (1896)  2  Q.  B. 
271. 

Under  section  3  of  the  Metropolitan  Build- 
ing Act  (18  &  19  Vict.,  c.  122)  providing  that 
the  term  "  party  wall"  shall  apply  to  every 
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in  common,  so  that  each  adjoining  proprietor  has  an  undivided  interest  in 
every  part  of  the  wall  and  in  the  ground  on  which  it  stands.1 

II.  Structures  Constituting  Party  Walls — 1.  Capability  of  Substantially 
Similar  Use  by  Both  Adjoining  Owners.  —  In  the  absence  of  special  agreement  or 
controlling  custom  providing  otherwise,  a  party  wall  should  be  capable  of  sub- 
stantially similar  use  by  both  of  the  adjoining  owners.8 

2.  Must  Separate  Property  of  Different  Owners.  —  The  question  whether  or 
not  a  wall  is  a  party  wall  can  arise  only  when  the  wall  separates  adjoining 
lands  of  different  owners.  A  wall  between  different  structures  belonging  to  a 
common  owner  is  not  a  party  wall.3  But  every  wall  of  separation  between 
two  buildings  belonging  to  different  owners  is  presumed  to  be  a  party  wall,  if 
the  contrary  be  not  shown.4 

3.  Need  Not  Stand  Equally  on  Land  of  Adjoining  Owners  —  a.  FOUNDATION 
AND  SUPERSTRUCTURE.  —  It  is  not  necessary  that  a  party  wall  should  stand 
upon  both  of  the  adjoining  parcels  of  land.  It  may  stand  half  upon  each  or 
wholly  upon  one,  and  may  or  may  not  be  the  common  property  of  the  two 
proprietors.5  A  wall  built  entirely  on  the  land  of  one  of  the  adjoining  owners 
may,  by  grant,  acquire  the  characteristics  and  incidents  of  a  party  wall.  In 
such  case  the  rights  of  the  adjoining  owner  depend  exclusively  on  the  terms 
of  the  grant.6  Likewise  such  a  wall  may  acquire  the  characteristics  of  a 
party  wall  by  prescription.7  In  some  jurisdictions  the  statutes  provide  that 
where  a  wall  is  built  wholly  on  the  land  of  one  of  two  adjoining  owners,  the 
other  may  make  it  a  party  wall  by  paying  to  the  owner  half  the  cost  of  the 
wall  and  half  the  value  of  the  land  on  which  it  is  situate.8 

Presumption  from  Use.  —  Where  a  wall  stands  partly,  though  not  equally,  on 


proved  in  Harber  v.  Evans,  101  Mo.  661,  20  Am. 
St.  Rep.  646. 

1.  Hiealt  v.  Morris,  10  Ohio  Si.  526,  78  Am. 
Dec.  280. 

Other  Definitions. —  In  Brown  7'.  Werner,  40 
Md.  19,  it  was  said:  "  The  term  '  party  wall  ' 
ordinarily  means  a  wall  built  partly  on  the 
land  of  one  and  partly  on  the  land  of  another, 
for  the  common  benefit  of  both  in  supporting 
timbers  used  in  the  construction  of  contiguous 
buildings."  So  too  in  Odd  Fellows  Assoc.  v. 
Hegele,  24  Oregon  16,  it  was  said:  "A  party 
wall  is  a  wall  built  partly  on  the  land  of  another 
for  the  common  benefit  of  both."  See  also 
Barry  v.  Edlavitch,  84  Md.  ill;  Fettretch  v. 
Leamy,  9  Bosw.  (N.  Y.)  510;  Simonds  v. 
Shields,  72  Conn.  141;  Moore  v.  Shoemaker, 
10  App.  Cas.  (D.  C.)  6. 

But,  as  will  be  hereinafter  shown,  the  term 
is  not  exclusively  applied  to  walls  standing 
partly  on  the  land  of  each  of  two  adjoining 
owners;  it  may  mean  a  wall  which  belongs 
entirely  to  one  of  the  adjoining  owners,  but 
which  is  subject  to  an  easement  or  right  in  the 
other  to  have  it  maintained  as  a  dividing  wall 
between  the  properties  and  to  use  it  for  the 
support  of  his  buildings.  Watson  v.  Gray,  14 
Ch.  D.  192;  Dunscomb  v.  Randolph,  (Tenn. 
1901)  64  S.  W.  Rep.  21.  See  also  Dorsey  v. 
Habersack,  84  Md.  117,  and  infra,  this  title, 
Structures  Constituting  Party  Walls. 

2.  A  Wall  Not  Capable  of  Similar  Use  by  Each 
of  Two  Adjoining  Owners,  although  standing 
equally  on  the  land  of  both,  has  been  held  not 
a  party  wall,  within  an  agreement  whereby  a 
party  wall  was  to  be  built  by  one  and  half  the 
cost  paid  by  the  other  owner,  so  as  to  render 
the  latter  liable  for  half  the  cost  of  the  wall. 
Hammann  v.  Jordan,  (N.  Y.  Super.  Ct.  Gen. 


T.)  9  N.  Y.  Supp.  423.  See  also  Huston  v. 
De  Zeng,  78  Mo.  App.  522. 

Under  the  Bristol  Improvement  Act,  3  Vict., 
c  77,  §  23,  providing  that  every  wall  between 
separate  buildings  should  for  the  purposes  of 
the  act  be  deemed  a  party  wall,  a  wall  which 
is  used  by  adjoining  builders  up  to  a  certain 
height  only,  for  their  mutual  support,  may  be 
deemed  a  party  wall  as  to  the  part  so  used, 
but  not  as  to  the  balance  thereof.  Weston  v. 
Arnold,  L.  R.  8  Ch.  1090. 

3.  Must  Separate  Property  of  Different  Owners, 

—  Reg.  v.  Copp,  17  Ont  738. 

4.  Presumption.  —  Campbell  v.  Mesier,  4 
Johns.  Ch.  (N.  Y.)  334,  8  Am.  Dec.  570. 

5.  Need  Not  Stand  Equally  on  Land  of  Adjoining 
Owners.  —  Tate  v.  Fratt,  112  Cal.  613;  Glover 
v.  Mersman,  4  Mo.  App.  90;  Nash  v.  Kemp, 
(Supm.  Ct.)  49  How.  Pr.  (N.  Y.)  522,  affirmed 
12  Hun  (N.  Y.)  592. 

6.  Wall  Built  Wholly  on  Land  of  One  Owner 
May  by  Grant  Become  Party  Wall.  —  Dorsey  v. 
Habersack,  84  Md.  117;  Fettretch  v.  Leamy.  9 
Bosw.  (N.  Y.)  510;  Hammond  v.  Schiff,  100  N. 
Car.  161. 

Right  of  Grantee  to  Subjacent  Support  of  Wall. 

—  The  grantor  is  liable  for  damages  caused  by 
the  falling  of  the  wall,  where  the  falling  was 
occasioned  by  his  negligent  excavation  in  close 
proximity  thereto  on  his  own  land.  Ham- 
mond v.  Schiff,  100  N.  Car.  161.  See  generally 
the  title  Lateral  and  Subjacent  Support,  vol. 
18,  p.  547- 

7.  By  Prescription.  —  Barry  v.  Edlavitch,  84 
Md.  m;  Spero  v.  Shultz,  14  N.  Y.  App.  Div. 
423,  affirmed  160  N.  Y.  660.  See  also  the  title 
Prescription. 

8.  Statutory  Provision.  —  Molony  v.  Dixon, 
65  Iowa  136.  54  Am.  Rep.  1. 
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the  land  of  two  adjoining  owners,  and  has  been  jointly  used  by  such  owners 
for  a  long  time,  it  will  be  deemed  a  party  wall,  and  the  one  on  whose  land  it 
most  largely  stands  will  be  restricted  in  his  use  thereof  to  such  uses  as  may 
properly  be  made  of  a  party  wall.1 

b.  Foundation.  —  Where  a  statute  authorizes  the  owner  of  land,  adjoin- 
ing other  land  not  having  a  structure  standing  on  the  division  line,  to  erect  a 
wall  standing  equally  on  the  land  of  both,  which  the  other  owner  shall  have 
the  right  to  use  on  contributing  to  the  cost  of  the  erection,  the  character  of 
a  wall  is  to  be  determined  in  part  from  the  location  of  its  foundation,  and  if 
the  builder  lays  the  foundation  partly  on  the  land  of  the  adjoining  owner  he 
must  run  it  up  as  a  party  wall;  the  fact  that  above  the  surface  of  the  earth  it 
recedes  entirely  within  the  builder's  land  does  not  deprive  it  of  its  character 
as  such,8  especially  where  the  other  has  for  a  long  time  made  use  of  the  wall 
in  supporting  his  building.3  But  a  wall  is  not  to  be  regarded  as  a  party  wall 
merely  because  the  builder  unintentionally  and  by  mistake  places  the  founda- 
tion of  his  wall  slightly  on  the  land  of  the  adjoining  owner.4 

III.  Nature  of  Peopeety  oe  Eight  in  Wall  on  Division  Line.  —  Where 
adjoining  owners  at  their  joint  expense  erect  a  wall  between  their  respective 
properties,  standing  equally  on  the  land  of  both,  they  are  not  owners  in  com- 
mon of  the  wall,  but  each  owns  in  severalty  so  much  of  the  wall  as  stands  on 
his  own  land,  subject  to  an  easement  or  servitude  in  favor  of  the  other  to 
have  the  wall  maintained  as  a  party  wall.5 

In  England  and  Canada,  in  the  absence  of  other  evidence  of  the  ownership  of  a 
party  wall,  the  common  use  of  it  by  the  adjoining  proprietors  raises  the  pre- 
sumption that  they  own  the  wall  and  the  land  on  which  it  stands  in  common; 
such  presumption  may,  however,  be  rebutted  by  proof  of  the  actual  title." 


1.  Presumption  from  Use.  —  Kelly  v.  Taylor, 
43  La.  Ann.  1157. 

2.  Location  of  Foundation  as  Determining 
Character  of  Wall.  —  Milne's  Appeal,  81  Pa.  St. 
54.  affirming  Gordon  v.  Milne,  10  Phila.  (Pa.) 
15,  30  Leg.  Int.  (P».)  84. 

As  to  statutes  of  this  type,  see  infra,  this 
title,  Creation  —  Statutory  Provisions. 

3.  Western  Nat.  Banks'  Appeal,  102  Pa.  St. 
171. 

4.  Unintentional  Slight  Occupation  of  Adjoining 
Lands.  —  Pile  v.  Pedrick,  167  Pa.  St.  296,  46 
Am.  St.  Rep.  677. 

5.  Adjoining  Owners  Not  Tenants  in  Common  — 

England.  —  Matts  v.  Hawkins,  5  Taunt.  20,  I 
E.  C.  L.  4,  14  Rev.  Rep.  695.  See  also  Cubitt 
v.  Porter,  8  B.  &  C.  257,  15  E.  C.  L.  211. 

Alabama.  —  Graves  v.  Smith,  87  Ala.  450,  13 
Am.  St.  Rep.  60. 

Illinois.  —  Ingals  v.  Plamondon,  75  111.  118. 

Indiana.  —  Fidelity  Lodge  No.  59  v.  Bond, 
147  Ind.  437. 

Massachusetts.  — Normille  v.  Gill,  159  Mass. 
427,  38  Am.  St.  Rep.  441. 

Mississippi.  —  Hoffman  v.  Kuhn,  57  Miss. 
750,  34  Am.  Rep.  491. 

Missouri.  —  Huston  v.  De  Zeng,  78  Mo.  App. 
522. 

New  York.  —  Partridge  v.  Gilbert,  15  N.  Y. 
601,  69  Am.  Dec.  632;  National  Commercial 
Bank  v.  Gray,  71  Hun  (N.  Y.)  295;  Sherred  v. 
Cisco.  4  Sandf.  (N.  Y.)  480;  Cutting  v.  Stokes, 
72  Hun  (N.  Y.)  376;  Brown  v.  Pentz,  1  Abb. 
App.  Dec.  (N.  Y.)  227. 

Nebraska.  —  Shiverick  v.  R.  J.  Gunning  Co., 
58  N'eb.  29. 

Oregon.  —  Burton  v.  Moffitt,  3  Oregon  29; 
Odd  Fellows  Assoc.  v.  Hegele,  24  Oregon  16. 
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Tennessee.  —  Sanders  v.  Martin,  2  Lea 
(Tenn.)  215,  31  Am.  Rep.  598. 

Wisconsin.  —  Andrae  v.  Haseltine,  58  Wis. 
395,  46  Am.  Rep.  635. 

Nature  of  Easement.  —  Each  owner,  therefore, 
is  bound  to  permit  his  portion  of  the  wall  to 
stand,  and  to  do  no  act  to  impair  or  endanger 
the  strength  of  his  neighbor's  portion,  so  long 
as  the  object  for  which  the  wall  was  erected, 
to  wit,  the  common  support  of  the  adjoining 
buildings,  can  be  subserved;  and  each  owner 
will  consequently  be  liable  to  the  other  for  any 
damage  sustained  by  a  disregard  of  this  obli- 
gation. Hoffman  v.  Kuhn,  57  Miss.  750,  34 
Am.  Rep.  491. 

This  easement  does  not  include  the  right  to 
go  upon  the  land  of  the  other.  Shiverick  v. 
R.  J.  Gunning  Co.,  58  Neb.  29. 

The  easement  is  limited  to  what  is  necessary 
for  the  purpose  of  supporting  the  buildings  on 
each  lot  by  means  of  the  common  wall.  Nor- 
mille v.  Gill,  159  Mass.  427,  38  Am.  St.  Rep. 
441. 

Trespass  Will  Lie  Against  One  Owner  for  Injury 
to  Wall.  —  One  of  Ihe  owners  may  maintain 
trespass  against  the  other  for  pulling  down  the 
latier's  moiety  of  the  wall.  Brown  v.  Pentz, 
1  Abb.  App.  Dec.  (N.  Y.)  227.  See  also 
Matts  v.  Hawkins,  5  Taunt.  20,  1  E.  C. 
L.  4.  Compare  Cubitt  v.  Porter,  8  B.  &  C. 
257,  15  E.  C.  L.  211.  See  also  the  title  Joint 
Tenants  and  Tenants  in  Common,  vol.  17, 
p.  700. 

6.  Tenancy  in  Common  Presumed  from  Common 
User.  —  James  v.  Clement,  13  Ont.  115;  Wilt- 
shire v.  Sidford,  8  B.  &  C.  259,  note,  15  E.  C. 
L.  212,  note;  Cubitt  v.  Porter,  8  B.  &  C.  257,  15 
E.  C.  L.  211. 
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IV.  CKEATION  —  1.  In  General.  —  A  party  wall  in  the  legal  sense  of  the 
term  can  be  created  only  by  virtue  of  a  contract  between  the  adjoining  owners 
or  by  force  of  a  statute.1  The  right  to  enjoy  a  wall  as  a  party  wall  may  also 
be  acquired  by  prescription,  but  since  a  right  so  acquired  presumes  a  grant 
thereof,  even  in  such  case  the  right  may  be  said  to  have  been  created  by 
contract.2 

2.  Statutory  Provisions.  —  In  a  few  of  the  states,  statutes  authorize  one  of 
two  adjoining  owners,  if  the  line  between  the  properties  is  unoccupied,  to 
build  a  wall  standing  equally  on  the  land  of  both,  which  the  other  owner, 
whenever  he  so  desires,  may  make  a  party  wall  by  contributing  to  the  cost  of 
its  erection.3  In  Louisiana  an  owner  adjoining  one  who  has  built  a  wall 
entirely  on  his  own  land  and  abutting  on  the  dividing  line  may  make  it  a 
party  wall  by  paying  to  the  builder  half  the  value  of  the  wall  and  of  the  land 
whereon  it  stands.4 

Constitutionality  of  statutes.  —  It  has  been  held  that  the  first-named  statutes  are 
not  unconstitutional  as  authorizing  the  taking  of  private  property  for  private 
use  without  compensation.5  Such  statutes  find  their  prototype  in  the  customs 
of  London,  and  are  upheld  only  as  an  exercise  of  the  police  powers  of  the 
state,  and  hence  are  strictly  construed.6 

3.  By  Contract  —  a.  In  General. — Owners  of  adjoining  lands  may  by 
agreement  contract  for  the  erection  of  a  wall  standing  partly  on  the  land  of 
each,7  or  wholly  on  the  land  of  one  of  them,  which  shall  be  used  for  the  sup- 
port of  their  respective  buildings,  and  may  by  the  terms  of  such  agreement 
define  and  limit  the  use  which  either  party  may  make  of  such  wall,  and  the 
amount  which  each  shall  contribute  to  the  cost  of  its  erection.  An  agree- 
ment that  a  wall  shall  be  a  party  wall  may  be  implied  from  the  conduct  of  the 
parties.8 

b.  Contract  Must  Be  in  Writing.  —  An  executory  parol  agreement 


Grant  by  Common  Owner  to  Different  Persons.  — 
Where  the  owner  of  two  adjoining  lots  builds 
on  each  of  them  with  a  party  wall  standing 
equally  on  both,  and  thereafter  conveys  one 
of  the  lots,  such  grantee  becomes  a  tenant  in 
common  with  the  builderof  the  wall,  and  may 
enjoin  the  builder  from  interfering  with  his 
use  of  the  same  as  a  party  wall.  Lewis  v. 
Allison,  30  Can.  Sup.  Ct.  173. 

1.  Creation.  —  List  v.  Hornbrook,  2  W.  Va. 
340.  See  also  Simonds  v.  Shields,  72  Conn. 
141 ;  Whiting  v.  Gaylord,  66  Conn.  344,  50  Am. 
Si.  Rep.  87;  Fowler  v.  Saks,  18  D.  C.  570. 

2.  Creation  by  Prescription.  —  Brown  v. 
Werner,  40  Md.  19.  See  notes  infra,  this  sec- 
tion, and  see  the  title  Prescription. 

3.  Statutory  Provisions.  — Code  Iowa,  §  2994; 
Rev.  Civ.  Code  La.  (1870),  art.  675;  Bright. 
Purd.  Dig.  Laws  Pa.  (1894),  p.  1458.  And  see 
the  codes  and  statutes  of  the  several  states. 

A  similar  colonial  statute  applicable  only  to 
the  city  of  Boston  has  never  been  in  force  in 
the  commonwealth  of  Massachusetts.  Wilkins 
v.  Jewett,  139  Mass.  29.  Compare  Quinn  v. 
Morse,  130  Mass.  317. 

4.  Rev.  Civ.  Code  La.,  §  684. 
Wooden  Wall  Not  Within  Purview  of  Louisiana 

Statute.  —  Bryant  v.  Sholars,  104  La.  786. 

Where  Foundation  Not  Entirely  on  Builder's 
Land.  —  The  owner  of  the  land  on  which  the 
wall  stands  is  entitled  to  recover  from  the  ad- 
joining owner  half  the  value  of  the  land  on 
which  it  stands  and  half  the  value  of  the  wall, 
where  the  latter  makes  use  of  such  wall,  not- 
withstanding the  fact  that  the  foundation  of 
the  wall  projects  on  to  the  land  of  such  adjoin- 


ing owner.  Murrell  v.  Fowler,  3  La.  Ann. 
165. 

5.  Statutes  Not  Unconstitutional.  —  Swift  v. 

Calnan,  102  Iowa  206,  63  Am.  St.  Rep.  443; 
Hunt  v.  Ambruster,  17  N.  J.  Eq.  208.  But  see 
Wilkins  v.  Jewett,  139  Mass.  29;  Traute  v. 
White,  46  N.  J.  Eq.  437. 

6.  Statutes  Strictly  Construed.  —  Giess  v. 
Schadt,  14  Pa.  Co.  Ct.  177. 

7.  Eight  to  Build  in  Accordance  with  Contract. 
—  Where  adjoining  owners  contract  for  the 
erection  of  a  party  wall  on  the  dividing  line  of 
rheir  lots,  one  of  such  owners,  after  securing 
materials  for  erecting  a  building  according  to 
plans  contemplating  the  use  of  the  proposed 
party  wall,  may  proceed  to  such  erection,  not- 
withstanding the  other's  prohibition,  and  may 
recovei  half  the  costof  the  wall  from  theother. 
Rindge  v.  Baker,  57  N.  Y.  209,  15  Am.  Rep. 
475- 

8.  Contract  May  Be  Implied.  —  Dowling  v. 
Hennings.  20  Md.  179,  83  Am.  Dec.  545. 

Effect  of  Option  under  Contract  of  Not  Using 
Wall  as  Party  Wall. —  When  ad  oining  land- 
owners enter  into  a  contract  whereby  it  is 
agreed  that  one  of  them  may  erect  a  wall 
standing  partly  on  the  land  of  the  other,  and 
that  such  other  or  his  assigns  may  thereafter 
use  such  wall,  they  paying,  at  the  time  they 
use  said  wall,  one-half  the  value  of  the  entire 
wall  so  far  as  they  make  use  of  the  same,  the 
fact  that  the  latter  have  an  option  of  not  using 
such  wall,  but  of  building  a  wall  of  their  own, 
does  not  deprive  it  of  its  character  as  a  party 
wall.  Dunscomb  v.  Randolph,  (Tenn.  1901) 
64  S.  W.  Rep.  21. 
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for  the  erection  of  a  party  wall  is  void  as  being  within  the  statute  of  frauds 
requiring  all  agreements  relating  to  any  interest  in  land  to  be  in  writing.1 
But  when  under  such  a  contract  the  wall  has  been  erected,  the  contract  is  no 
longer  within  the  statute  as  between  the  parties  who  have  already  received  its 
benefits,  and  one  of  them  having  promised  to  contribute  to  the  cost  of  its 
erection,  and  having  used  the  wall,  is  bound  to  contribute.2 

c.  Grant  of  Easement  in  Wall  or  License  to  Use  by  Owner.  — 
The  owner  of  a  wall  abutting  on  the  land  of  another  may  grant  to  such  other 
the  right  to  use  such  wall  for  the  support  of  his  building.  Such  a  right  is  an 
easement  which  can  be  created  only  by  a  writing,  or  by  prescription  which 
presupposes  a  grant.3 

Right  Regarded  as  a  License.  —  In  other  jurisdictions  the  right  to  use  another's 
wall  under  such  circumstances  is  regarded  as  a  mere  license,  and  a  grant  of 
the  privilege  need  not  be  in  writing.4 

d.  Grant  by  Common  Owner  of  Adjoining  Lots.  ■ —  Where  the  owner 
of  houses  standing  on  adjoining  lots,  having  a  common  wall  between  them 
standing  in  part  on  each  lot,  conveys  such  lots  to  different  persons,  each 
acquires  title  to  one-half  the  wall  and  an  easement  for  its  support  as  a  party 
wall  in  the  other  half.5  In  case  one  of  the  lots  is  retained  by  the  common 
owner,  the  same  rights  subsist  between  the  grantor  and  the  grantee.6 


1.  Contract  Within  Statute  of  Frauds.  —  May 

v.  Preniergast,  12  Pa.  Co.  Ct.  220.  See  also 
the  title  Statute  of  Frauds. 

Statutory  Exception  to  Rule.  —  Code  (1880) 
Miss.,  §  979  (Annot.  Code,  §  3138),  making 
parol  contracts  between  adjoining  owners  for 
the  erection  of  party  walls  valid,  has  no  appli- 
cation to  a  parol  agreement  by  one  person 
that  if  another  will  purchase  from  him  certain 
land  he  will  erect  on  the  land  retained  by  him 
a  wall  which  the  other  can  use  as  a  parly  wall ; 
hence  such  agreement  cannot  be  enforced. 
Money  v.  Peavy,  70  Miss.  260. 

2.  Partly  Executed  Contract  Not  Within  Statute. 

—  Stuht  v.  Sweesy,  48  Neb.  767;  Rice  v.  Rob- 
erts, 24.  Wis.  461,  1  Am.  Rep.  195;  Pireaux  v. 
Simon,  79  Wis.  392.  See  also  the  title  Stat- 
ute of  Frauds. 

Revocation  Before  Performance.  —  Where  two 
adjoining  owners,  A  and  B,  agree  that  a  party 
wall  shall  De  buili  between  their  lots,  —  A  to 
build  the  wall  and  B  to  pay  half  the  expense, 

—  and  before  it  is  built  B  sells  his  lot  and  in- 
forms A  thereof,  who  nevertheless  proceeds  to 
build,  such  performance  after  revocation  will 
not  avail  to  take  the  case  out  of  the  statute, 
and  A  cannot  recover  fiom  B  his  proportion  of 
the  expense.  Rice  v.  Roberts,  24  Wis.  461,  1 
Am.  Rep.  195.  See  also  the  titles  Easements, 
vol.  10,  p.  413;  License  (Real  Property),  vol. 
18,  p.  1143  et  seq 

3.  Grant  of  Easement  Must  Be  in  Writing,  — 
Walker  v.  Shackelford,  49  Ark.  503,  4  Am.  St. 
Rep.  61.  See  also  the  titles  Easements,  vol. 
10,  p.  409:  Statute  of  Frauds. 

Partial  Performance  of  a  Parol  Agreement  for 
such  a  use  of  a  wall  takes  it  out  of  the  statute. 
Walker  v.  Shackelford,  49  Ark.  503,  4  Am.  St. 
Rep.  61.  See  also  the  title  Easements,  vol. 
10,  p.  412.  » 

4.  Regarded  as  License.  —  McLarney  v.  Petti- 
grew,  3  E.  D.  Smith  (N.  Y  )  111. 

Executed  License  to  Use  Wall  Held  Irrevocable. 

—  Russell  v.  Hubbard,  59  111.  335. 

In  Kamphouse  v.  Gaffner,  73  111.  461,  the 
court  said  that  Russell  v.  Hubbard,  59  111.  335, 
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must  be  either  limited  to  cases  of  party  walls 
or  be  considered  as  overruled.  See  also  the 
titles  Easements,  vol.  10,  p.  413;  License 
(Real  Property),  vol.  18,  p  1143. 

Estoppel.  —  Where  a  wall  which  above  its 
foundation  projects  over  the  land  of  an  adjoin- 
ing owner  is  used  by  such  adjoining  owner  in 
building  on  his  own  land  under  a  claim  that  it 
is  a  party  wall,  and  the  owners  of  the  wall  ac- 
quiesce in  and  recognize  such  claim,  they  are 
thereafter  estopped  to  deny  his  right  so  to  use 
it.  Escondido  Bank  v.  Thomas,  (Cal.  1895)41 
Pac.  Rep.  462. 

5.  Grant  by  Common  Owner  of  Adjoining  Lots  to 
Different  Persons.  —  Nippert  v.  Warneke,  128 
Cal.  501;  Bartley  v.  Spaulding,  21  D.  C.  47; 
Montgomery  v.  Masonic  Hall,  70  Ga.  38; 
Ingals  v.  Plamondon,  75  111.  118;  Briggs  v. 
Klosse,  5  Ind.  App.  134;  Everett  v.  Edwards, 
149  Mass.  588  14  Am.  St.  Rep.  462;  Carlton 
v.  Blake,  152  Mass.  176,  23  Am.  St.  Rep.  818; 
Webster  v.  Stevens,  5  Duer  (N.  Y.)  553.  See 
also  the  titles  Easements,  vol.  10,  p.  425; 
Lateral  and  Subjacent  Support,  vol.  18,  p. 
553- 

Wall  Resting  on  Arch.  —  In  such  a  case, 
where  a  wall  is  built  upon  an  arch,  each 
grantee  acquites  half  of  the  wall  down  to  the 
crown  of  the  arch,  and  also  the  right  to  the 
support  of  the  wall  afforded  by  the  leg  of 
the  arch  which  rests  on  the  land  of  the  other 
grantee.  Partridge  v.  Gilbert,  15  N.  Y.  601, 
69  Am.  Dec.  632. 

That  the  Wall  Stands  Wholly  on  One  of  the  Lots 
Conveyed  has  been  held  not  to  prevent  the 
easement  from  existing  in  favor  of  the  grantee 
of  the  other  lot.  Henry  v.  Koch,  80  Ky.  391, 
44  Am.  Rep.  484;  Rogers  v.  Sinsheimer,  50 
N.  Y.  646. 

The  Right  to  Support  Must  Be  Open  and  Appar- 
ent at  the  Time  of  the  Grant  in  order  to  pass. 
Whiting  v.  Gaylord,  66  Conn.  337,  50  Am.  St. 
Rep.  87.  See  also  Ingals  v.  Plamondon,  75 
111.  118,  and  the  title  Easements,  vol.  10,  pp. 
420,  422. 

6.  Grant  of  One  of  Two  Adjoining  Lots.  —  Cart- 

24'  Volume  XXII. 


Bights  and  Liabilities 


PARTY  WALLS. 


\ 


of  Adjoining  Owners. 


Express  Reservation  of  Right  to  Use  Wall.  —  Where  the  owner  of  adjoining  lots 
conveys  one  of  them  and  reserves  the  right  to  use  a  wall  On  the  granted 
premises  for  support  of  a  building  on  the  lot  retained  by  him,  the  extent  of 
the  right  reserved  is  to  be  determined  by  the  terms  of  the  reservation.1 

e.  By  Prescription.  —  Though  a  wall  stands  wholly  on  the  land  of  one 
of  two  adjoining  owners,  if  it  has  been  used  and  enjoyed  in  common  by  the 
owners  of  both  lots  for  the  prescriptive  period  it  has  been  held  that  the  law 
will  presume,  in  the  absence  of  evidence  that  the  use  by  the  owner  on  whose 
land  it  did  not  stand  was  permissive,  that  the  wall  is  a  party  wall.2 

Prescription  Does  Not  Give  a  Strictly  Party  Wall.  —  But  it  has  been  said  that,  strictly 
speaking,  a  wall  in  which  one  of  the  adjoining  owners  has  acquired  a  pre- 
scriptive easement  for  the  support  of  his  building  is  not  a  party  wall,3  since 
an  easement  by  prescription  cannot  be  extended  beyond  the  user,4  while  if 
the  wall  were  a  strict  party  wall  he  would  have  a  right  to  use  the  entire  wall.5 
He  is,  however,  entitled  to  the  maintenance  of  the  easement  to  the  extent  of 
the  ancient  user.6 

V.  Rights  and  Liabilities  of  Adjoining  Owners  —  1.  Right  to  Build  Wall 
Partly  on  Adjoining  Land  —  a.  Right  Statutory  or  Founded  on  Con- 
tract.—  The  right  of  one  of  two  coterminous  proprietors  to  erect  a  wall 
standing  partly  on  the  land  of  the  other  does  not  exist  at  common  law  with- 


wright  v.  Adair,  (Ind.  App.  1901)  61  N.  E.  Rep. 
240;  Eno  v.  Del  Vecchio,  4  Duer  (N.  Y.)  53. 
See  also  the  title  Easements,  vol.  10,  p.  419 
et  seq. 

Where  the  owner  of  two  adjoining  lots  erects 
a  building  ononeof  them  havinga  wall  stand- 
ing equally  on  both  lots,  a  subsequent  grant 
by  him  of  the  vacant  lot  conveys  to  1  he  grantee 
the  tight  to  use  such  wall  without  making 
further  compensation  to  the  builder.  Gold- 
schmid  v.  Starring,  5  Mackay  (D.  C.)  582. 

Presumption  of  Reservation  of  Easement.  — 
Where  the  owner  of  a  building  situated  wholly 
on  his  own  land  conveys  to  an  adjoining  owner 
one-half  the  land  underlying  one  of  the  side 
walls  of  his  building,  while  it  is  in  course  of 
construction,  and  thereafter  completes  it,  it 
will  be  presumed  that  it  was  the  intention  of 
the  parties  that  such  wall  should  constitute  a 
party  wall  though  the  grantor  made  no  reser- 
vation in  the  deed  of  any  easement  or  right  of 
support  from  the  wall,  where  it  appeats  that 
the  purchaser  utilized  such  wall  in  the  con- 
struction of  a  building  on  his  land  and  he  and 
the  grantor  so  used  it  for  a  long  time.  Brooks 
v.  Curtis,  4  Lans.  (N.  Y.)  283,  affirmed  50  N. 
Y.  639,  10  Am.  Rep.  545.  See  generally  the 
title  Easements,  voi.  10,  p.  420  et  seq. 

1.  Extent  of  Reservation  of  Right  to  Use  of 
Wall.  —  A  deed  contained  a  clause  reciting 
that  "  the  owners  on  both  sides  to  have 
mutual  use  of  ihe  present  partition  wall."  The 
reservation  of  the  right  to  use  the  wall  was 
held  to  extend  only  to  such  use  of  the  wall  as 
was  appropriated  to  that  purpose  at  the  time 
of  the  grant.    Price  v.  McConnell,  27  III.  255. 

Duration  of  Easement.  —  See  Glenn  v.  Davis, 
35  Md  208.  6  Am.  Rep.  389. 

2.  Wall  May  Become  Party  Wall  by  Prescrip- 
tion.—  Brown  v.  Werner,  40  Md.  19;  McYey 
v.  Durkin,  136  Pa.  St.  418.  See  also  Schile  v. 
Brokhahus,  80  N.  Y.  614;  Briggs  v.  Klosse,  5 
Ind.  App.  134;  Webster  v.  Stevens,  5  Duer  (N. 
Y.)  553;  Eno  v.  Del  Vecchio.  4  Duer  (N.  Y.)  53. 
Compare  Spero  v.  Shultz,  14  N.  Y.  App.  Div. 


429,  affirmed  160  N.  Y.  660,  and  the  title  Pre- 
scription. 

An  Ancillary  Easement  to  Use  a  Strip  of  Land 

so  far  as  is  necessary  to  the  enjoyment  of  a 
party  wall  passes  to  the  grantee  of  the  domi- 
nant estate.  Barry  v  Edlavitch,  84  Md.  95. 
See  also  the  title  Easements,  vol.  10.  p.  418. 

3.  Prescriptive  Right  Does  Not  Constitute  Wall 
a  Strict  Party  Wall.  —  See  Harrison  v.  Union 
Nat.  Bank,  22  Pa.  Co.  Ct.  562. 

Illustration.  —  The  owner  of  the  prescriptive 
right  cannot  object  to  the  heightening  of  the 
wall  and  the  placing  of  windows  therein  where 
it  is  not  occupied  by  his  building,  while  if  it 
were  a  strict  parly  wall  neither  party  could 
maintain  windows  therein.  Barry  v.  Edla- 
vitch, 84  Md.  96. 

4.  Easement  Limited  to  User.  —  The  owner  of 
the  easement  cannot  use  a  greater  surface  of 
the  wall  than  he  has  been  wont  to  do.  Wil- 
ford  v.  Gerard,  (Ky.  1900)  56  S.  W.  Rep.  416; 
McLaughlin  v.  Cecconi,  141  Mass.  252;  James 
v.  Clement,  13  Oni.  115. 

6.  See  infra,  this  title,  Rights  and  Liabilities 
of  Adjoining  Owners. 

6.  May  Maintain  Easement  to  Extent  of  User. 
—  Barry  v.  Edlavitch,  84  Md.  96. 

User  Must  Be  Open  and  Notorious.  —  Harrison 
v.  Union  Nat.  Bank,  22  Pa.  Co.  Ct.  562.  See 
also  the  title  Prescription. 

User  Must  Be  Adverse  for  Full  Prescriptive 
Period. —  Whiting  v.  Gaylord,  66  Conn.  337. 
50  Am.  St.  Rep.  87. 

How  Far  Claim  of  Title  to  Land  on  Which  Wall 
Stands  Adverse.  —  One  who  erects  a  building  so 
that  its  outer  wall  stands  almost  entirely  upon 
a  neighbor's  land,  and  who  claims  title  to  it 
throughout  its  entire  extent,  can  acquire  title 
by  prescripiion  to  one-half  only  of  ihe  land 
on  which  the  wall  stands,  where  a  statute  au- 
ihorizes  one  who  is  about  to  build  contiguous 
to  his  neighbor's  lot  to  rest  half  his  wall  upon 
such  neighbor's  land,  for  hereunder  the  claim 
of  right  cannot  extend  beyond  the  middle  line 
of  the  wall.    Crapo  v  Cameron,  61  Iowa  447. 
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out  the  other's  consent.  It  exists  by  statute  irrespective  of  consent,1 
and  may,  of  course,  with  the  mutual  consent  of  the  owners  be  based  on 
contract.2 

b.  When  Right  May  Be  Exercised.  —  A  statute  giving  the  right  to 
build  a  wall  standing  one-half  on  the  land  of  the  builder's  neighbor,  "  if  there 
be  no  wall  on  the  line,"  does  not  authorize  the  erection  of  a  party  wall  where 
it  would  intrench  upon  a  permanent  part  of  a  structure  standing  close  to  the 
line,  as  where  it  would  destroy  an  outside  stairway  of  a  building  on  an  adjoin- 
ing lot.3  But  the  mere  fact  that  a  house  has  already  been  erected  on  the  lot 
encroached  upon  does  not  deprive  the  builder  of  the  wall  of  the  right  of  rest- 
ing one-half  thereof  on  such  lot  where  it  does  not  interfere  with  the  house,4 
though  in  so  doing  he  encroaches  upon  a  passageway  which  the  adjoining 
owner  has  left  between  the  side  of  his  lot  and  the  building  thereon.*  The 
statute  does  not  authorize  the  erection  of  a  foundation  by  one  who  merely 
intends  to  build  on  it  at  some  future  time.  The  intention  must  be  to  com- 
plete the  wall  at  approximately  the  time  when  the  foundation  is  built,  and  if 
such  intention  does  not  exist,  an  action  for  abatement  may  be  maintained.6 
It  has  been  held  that  such  right  cannot  be  exercised  where  it  appears  that 
the  person  whose  land  is  encroached  upon  by  the  builder  of  the  wall  can 
never  make  use  of  such  wall.7 

c.  Extent  of  Encroachment.  —  The  statutes  conferring  the  right 
usually  limit  the  extent  to  which  such  a  wall  may  encroach  on  the  adjoining 
land;**  or  vest  its  determination,  within  prescribed  limits,  in  the  discretion 
of  a  public  inspector,  who  may  take  into  consideration  the  character  of  the 
soil  on  which  it  is  to  be  built  and  the  use  which  is  to  be  made  of  the  wall.9 
If  the  wail  unduly  encroaches  upon  the  adjoining  owner's  land  he  may  compel 
its  removal,10  unless  the  encroachment  is  slight  and  the  issuance  of  a  manda- 
tory injunction  would  work  a  hardship.  In  such  case  equity  will  relegate  the 
party  whose  property  is  unlawfully  encroached  upon  to  an  action  for  damages.11 
The  right  to  have  the  wall  encroach  upon  the  adjoining  premises  may  be 
acquired  by  prescription;1*  or  the  owner  upon  whose  land  it  encroaches  may 
estop  himself  to  deny  that  it  stands  equally  on  the  land  of  both,13  and,  having 
made  use  of  the  wall,  he  is  liable  for  half  the  cost  thereof. 14  The  fact  that 
one  of  the  owners  has,  pursuant  to  his  statutory  right,  built  a  wall  standing 
one-half  on  the  land  of  the  other,  but  not  extending  to  the  maximum  limit, 


1.  Right  to  Build  on  Neighbor's  Land  Purely 
Statutory.  —  Fowler  v.  Saks,  iS  D.  C.  570; 
Kirby  v  Fitzpatrick,  168  Pa.  St.  434.  Compare 
Zugenbuhler  v.  Gilliam,  3  Iowa  391. 

2.  See  supra,  this  title,  Creation  —  By  Con- 
tract. 

3.  Where  No  Wall  on  Dividing  Line.  —  Cornell 
v.  Bickley,  85  Iowa  219. 

4.  Lot  Encroached  upon  Need  Not  Be  Vacant. 
—  Larche  v.  Jackson,  9  Mart.  (La  )  726. 

District  of  Columbia.  —  The  building  regula- 
tions in  force  in  1841,  authoiizing  the  erection 
of  a  party  wall  with  one-half  on  the  land  of 
the  adjoining  owner,  related  only  to  vacant 
lots.  Kraft  v.  Stott,  1  Hayw.  &  H.  (D.  C.)  33, 
14  Fed.  Cas.  No.  7,929. 

5.  Encroachment  on  Way.  —  Carrigan  v,  De 
Neufbourg,  3  La.  Ann.  440;  Monroe  v.  Conroy, 
1  Phila.  (Pa.)  441,  10  Leg.  Int.  (Pa.)  114. 

6.  8tatute  Does  Not  Authorize  Erection  for 
Future  Use.  —  Switzer  v.  Davis,  97  Iowa  266. 

7.  Bight  Cannot  Be  Exercised  Where  Adjoining 
Owner  Cannot  Use  Wall.  —  Whitman  v.  Shoe- 
maker, 2  Pearson  (Pa.)  320. 

8.  Extent  of  Encroachment.  —  See  the  statutes 
of  the  several  states. 


9.  Regulation  of  Encroachment  Vested  in  In- 
spector.—Kirby  v.  Fitzpatrick,  168  Pa.  St.  434; 
Sutcliff  v.  Isaacs,  1  Pars.  Eq.  Cas.  (Pa  )  494. 

10.  Excess  Encroachment  May  Be  Abated.  — 
Davis  v.  Grailhe,  14  La.  Ann.  337. 

11.  Encroachment  When  Slight  Will  Not  Be 
Abated.  —  Mayer's  Appeal,  73  Pa.  St.  164; 
Walsh  v.  Luburg,  10  Pa.  Co.  Ct.  641. 

12.  Right  to  Encroach  Hay  Be  Acquired  by  Pre- 
scription.—  Browning  v.  Goldenberg,  (Supm. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  438. 

13.  Estoppel  to  Deny  Undue  Encroachment.  — 
Deman  v.  Colberg,  2  Shannon  Tenn.  Cas.  18. 

Where  adjoining  owners  agree  to  erect  a 
wall  as  a  party  wall,  and,  the  boundary  not 
being  ascertained,  agree  10  convey  for  a  certain 
consideration  so  as  to  make  the  middle  of  the 
wall  the  boundary  line,  the  one  upon  whose 
land  the  wall  proves  to  have  been  erected  can- 
not destroy  or  remove  it  or  any  part  of  it. 
Miller  v.  Brown,  33  Ohio  St.  547. 

14.  User  Bound  to  Contribute  Notwithstanding 
Undue  Encroachment.  —  Davis  v.  Grailhe,  14  La. 
Ann.  337;  Marion  v.  Johnson,  23  La.  Ann.  597; 
Monteleone  v.  Harding,  50  La.  Ann.  1147. 
See  also  Zeininger  v.  Schnitzler,  48  Kan.  63. 
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does  not  preclude  him  from  tearing  it  down  and  building  a  wall  which 
encroaches  to  the  maximum  limit.1 

d.  Character  of  Wall  and  Material  Used  in  Its  Construction 
—  (i)  Under  Statutes.  —  One  asserting  his  statutory  right  to  build  a  wall 
standing  one-half  on  the  land  of  the  adjoining  owner  is  bound  to  erect  a  wall 
sufficient  and  proper  for  the  purposes  of  a  party  wall  between  the  structure 
which  he  is  building  and  one  of  similar  size  and  character  to  be  erected  by  the 
adjoining  proprietor,  but  he  is  not  bound  to  make  the  wall  of  sufficient  size 
and  strength  for  any  building  that  the  adjoining  proprietor  may  wish  to  erect.8 
On  the  other  hand,  if  the  builder  uses  unnecessarily  expensive  material,  and 
builds  a  wall  of  greater  strength  than,  under  the  foregoing  rule,  is  necessary, 
the  adjoining  owner  will  not  be  charged  on  that  basis,  though  the  amount 
which  he  will  be  required  to  contribute  towards  the  cost  of  the  wall  is  not 
limited  to  half  the  value  of  a  wall  that  would  be  sufficient  for  his  purposes. 
Where  it  does  not  appear  that  the  wall  is  heavier  or  more  expensive  than  is 
required  by  such  rule,  one  using  the  wall  is  bound  to  pay  the  builder  half  the 
value  of  as  much  thereof  as  is  used  by  him.3 

Wall  Need  Not  Be  Continuous  Along  Whole  Length  of  Lot.  —  The  wall  need  not  be 
continuous  along  its  whole  length,  but  the  person  building  may,  after  raising 
the  wall  to  a  certain  height,  recede  from  the  party  wall  and  erect  the  exterior 
wall  of  his  building  for  a  certain  distance  wholly  on  his  own  land,  so  as  to 
form  a  light  well;  the  other  owner  may  carry  the  party  wall  up  wherever  he 
desires  to  do  so,  but  he  cannot  require  this  of  the  first  builder.4 

(2)  When  Erected  Pursuant  to  Contract.  —  The  parties,  when  the  wall  is 
erected  pursuant  to  an  agreement,  may,  of  course,  stipulate  as  to  the  manner 
of  construction  and  the  material  to  be  used.  The  acquiescence  by  one  of 
them  in  a  different  construction,  as  to  manner  and  material,  from  that  speci- 
fied estops  him  from  objecting  that  such  construction  is  not  in  accordance  with 
the  contract;  nor  can  a  gratuitous  grantee  of  his  property  escape  liability  to 
contribute  to  the  cost  thereof  on  such  ground,  if  he  makes  use  of  the  wall.3 

2.  Right  to  Use  Wall  —  a.  In  General. —  Each  of  the  adjoining  owners 
of  a  party  wall  has  a  right  to  use  the  whole  of  his  own  side  thereof,  if  such 
use  does  not  conflict  with  the  equal  rights  of  the  other  owner.6  Each  may 
join  his  building  to  the  wall  in  the  customary  way,  and  so  as  to  form  a  com- 
plete junction  therewith  in  an  ordinarily  good  mechanical  manner,  though 
such  joining  incidentally  weakens  the  wall.7 

What  Amounts  to  Proper  Care  in  the  use  of  a  party  wall  depends  upon  the 
particular  circumstances  of  the  case.8 

1.  Encroachment  for  Less  than  Maximum  No 
Surrender  of  Right.  —  De ringer  v.  Augusta 
Hotel  Co.,  155  Pa.  St.  609. 

Foundation  Walls  Exceeding  Maximum.  — 
Under  a  statute  of  this  character  it  has  been 
held  that  the  builder  is  entitled  to  have  the 
wall  rest  on  the  middle  of  foundation  walls 
which  extend  beyond  the  maximum  thickness 
prescribed  for  the  party  wall.  Heine  v.  Mer- 
rick, 41  La.  Ann.  194.  See  also  Rafter  v.  Bur- 
land,  15  Quebec  Super.  Ct.  289.  Compare 
Kough  v.  Nolin,  5  Quebec  Q.  B.  206. 

2.  Gilbert  v.  Woodruff,  40  Iowa  320. 

3.  Monroe  Lodge  No.  8  v.  Albia  State  Bank, 
112  Iowa  487. 

4.  Wall  Need  Not  Be  Continuous.  —  McCall's 
Appeal,  16  W.  N.  C.  (Pa.)  95. 

5.  Estoppel  to  Object  to  Noncompliance  with 
Contract.  —  Keating  v.  Korfhage,  88  Mo.  524. 

6.  Both  Owners  of  Wall  Entitled  to  Equal  Use 
Thereof. —  Fidelity  Lodge  No.  59^.  Bond,  147 
Ind.  437;  Harber  v.  Evans,  101  Mo.  661,  20 
Am.  St.  Rep.  646;  Fettretch  v.  Leamy,  9  Bosw. 
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(N.  Y.)  510;  Dauenhauer  v.  Devine,  51  Tex. 
480,  32  Am.  Rep.  627. 

Each  of  the  joint  owners  of  a  party  wall  may 
do  any  act  concerning  it  which  he  desires,  so 
long  as  he  does  not  injure  the  property  of  the 
other.  He  may  plaster  or  paint  it,  attach 
shelving  to  it,  or  hang  pictures  upon  it.  Fox 
v.  Mission  Free  School,  120  Mo.  349. 

7.  Joining  House  to  Party  Wall.  —  McMinn  v. 
Katter,  116  Ala.  390. 

May  Remove  Overhanging  Eaves  of  Adjoining 
Building  if  Obstructions  in  His  Use  of  the  Wall.  — 
Lawrence  v.  Hough,  35  N.  J.  Eq.  371. 

8.  Where  the  right  to  use  the  wall  depends 
on  an  antecedent  payment,  an  owner  who  uses 
it  before  making  such  payment  is  responsible 
for  injury  to  the  adjoining  proprietor. 
O'Daniel  v.  Baker's  Union,  4  Houst.  (Del.) 
488. 

Where  Work  on  Party  Wall  Lawful.  —  Where 

a  license  is  given  by  the  other  owner  to  make 
changes  in  a  party  wall,  damages  necessarily 
resulting  from  such  changes  create  no  lia- 
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Each  Owner  Must  Respect  other's  Right.  —  Neither  owner  can  interfere  with  the 
wall  to  the  detriment  of  the  other,  without  his  assent.1 

b.  Right  under  Statute.  —  Under  a  statute  providing  that  one  of  two 
adjoining  owners  shall  have  the  right  to  erect  a  party  wall  standing  equally 
on  the  land  of  both,  which  the  other  shall  have  the  right  to  use  on  making 
compensation  for  so  much  of  the  wall  as  he  shall  use,  the  fact  that  such  other 
owner  has  used  and  paid  for  a  part  of  a  wall  so  built  does  not  preclude  him 
from  using  other  parts  of  it  on  making  compensation  therefor.8 

c.  Wall  Not  Built  as  Party  Wall. — Without  the  owner's  consent, 
one  of  two  adjoining  owners  has  no  right  to  use  a  wall  which  stands  wholly  on 
the  other's  land  and  which  was  not  built  as  a  party  wall.  Equity  will  enjoin 
such  use  of  another's  wall,3  unless  it  is  made  under  an  agreement  that  the 
user  is  to  respond  to  the  owner  in  damages  in  case  his  claim  of  right  to  use 
the  wall  be  unfounded,4  or  unless  the  owner  has  acquiesced  in  its  use,  in 
which  case  he  will  be  relegated  to  an  action  for  damages.5  Where  a  wall 
built  on  a  person's  land  overhangs  the  property  of  an  adjoining  owner,  equity 
will  not  enjoin  the  latter  from  using  it  as  a  party  wall  so  long  as  the  projec- 
tion continues,  on  the  ground  that  he  who  seeks  equity  must  do  equity.6 

d.  Right  to  Extend  Front  and  Rear  Walls  to  Middle  of  Party 
Wall.  —  The  right  which  each  of  the  owners  has  to  use  the  wall  embraces 
not  only  the  use  of  the  interior  face  or  side  of  the  wall,  but  also  such  use  of 
it  as  is  necessary  to  form  a  complete  and  perfect  junction,  in  an  ordinarily 
good  and  mechanical  manner,  between  it  and  the  other  exterior  walls  of  the 
building.7  But  neither  of  the  owners  of  a  party  wall  has  a  right  to  extend 
the  front  or  rear  walls  of  his  building  beyond  the  middle  of  the  party  wall,8 
though  the  greater  part  of  the  wall  stands  on  the  land  of  the  one  claiming  the 
right  so  to  do,  where  it  appears  that  the  other,  in  building  the  wall  pursuant 
to  his  statutory  right,  unduly  encroached  on  the  land  of  the  former  who  has 


bility;  aliter  as  to  damage  caused  by  lack  of 
proper  care.  Waller  v.  Lasher,  37  111.  App. 
609. 

So  where  damage  happens  in  work  neces- 
sary or  proper  in  making  a  lawful  use  of  the 
wall,  liability  depends  01  negligence.  Negus 
v.  Becker,  143  N.  Y.  302  {distinguishing  Brooks 
v.  Curtis,  50  N.  Y.  639,  and  Schile  v.  Brok- 
hahus,  80  N  Y.  614);  Keller  v.  Abrahams,  13 
Daly  (N.  Y.)  188. 

Where  Work  on  Party  Wall  Unlawful.  —  If  the 
work  on  the  party  wall  is  of  a  character  which 
the  owner  has  no  right  to  make,  the  owner 
making  or  directing  the  work  is  liable  for  dam- 
ages as  for  a  trespass  without  regard  to  the 
question  of  negligence.  Waller  v.  Lasher,  37 
111.  App.  609;  Eno  v.  Del  Vecchio,  6  Duer  (N. 
Y.)  17.  See  also  the  title  Independent  Con- 
tractors, vol.  16,  p.  201,  note  1. 

Independent  Contractors.  —  Where  work  on 
the  party  wall  cannot  be  transferred  to  a  con- 
tractor so  as  to  protect  the  owner  directing  it, 
eiiher  because  the  work  is  unlawful  in  itself 
or  not  of  a  character  to  be  delegated,  the  owner 
directing  the  work  is  liable  although  he  em- 
ploys an  independent  contractor.  See  the 
cases  cited  under  the  last  paragraph  supra,  in 
this  note. 

Where  the  work  is  proper  and  may  be  law- 
fully delegated  10  a  contractor,  the  employer 
is  not  responsible  if  the  injury  happens  through 
the  contractor's  negligence.  Negus  v.  Becker, 
143  N.  Y.  302;  Keller  v.  Abrahams,  13  Daly 
(N.  Y.)  188. 

1.  Webster  v.  Stevens,  5  Duer  (N.  Y.)  553. 
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2.  Right  under  Statute. —  Freeman  i'.  Herwig, 
84  Iowa  435. 

3.  Equity  Will  Enjoin  Use  of  Wall  Not  Built  as 
Party  Wall.  —  Wilford  v.  Gerard,  (Ky.  1900)  56 
S.  W.  Rep.  416;  Brooke  v.  McLean,  5  Ont.  209. 

4.  Circumstances  under  Which  Equity  Will  Not 
Enjoin  Continuance  of  Use.  —  Wilford  v.  Gerard, 
(Ky.  1900J  56  S.  W.  Rep.  416. 

Where  one  of  two  adjoining  owners  joins  his 
house  to  the  wall  of  the  other,  under  a  belief 
that  he  has  purchased  one-half  thereof,  and 
the  other  claims  thai  he  sold  only  the  right  to 
use  such  wall,  equity  will  not  compel  the  per- 
son so  using  the  wall  to  detach  his  house,  but 
will  require  him  to  make  compensation  10  the 
other  for  such  use.  Moore  v.  Owen,  (Tenn. 
Ch.  1897)  46  S.  W.  Rep.  1005.  See  also  Hough- 
ton v.  Mendenhall,  50  Minn.  40  (mistake  as  to 
title  of  land  on  which  party  wall  is  built; 
ejectment  not  remedy  until  agreement  re- 
formed or  rescinded). 

5.  Rankin  v.  Charless,  19  Mo.  490,  61  Am. 
Dec.  574. 

6.  He  Who  Seeks  Must  Do  Equity.  —  Gutten- 

berger  v.  Woods,  51  Cal.  523;  Escondido  Bank 
z.  Thomas,  (Cal.  1895)  4r  Pac.  Rep.  462.  And 
see  the  title  Equity,  vol.  11,  p.  157. 

7.  Right  to  Extend  Front  and  Rear  Walls  to 
Middle  of  Party  Wall.  —  Fettrelch  v.  Learn y.  9 
Bosw.  (N.  Y.)  510. 

8.  Cannot  Extend  Front  Wall  Beyond  Middle  of 
Party  Wall.  —  Duncan  v.  Labouisse,  9  La.  Ann. 
49;  Burton  v.  Moffitt,  3  Oregon  29.  Compare 
Nash  v.  Kemp,  12  Hun  (N.  Y.)  592,  affirming 
49  How.  Pr.  (N.  Y.)  522. 
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claimed  the  right  to  make  the  wall  a  party  wall  by  joining  thereto  and  con- 
tributing to  the  cost  thereof.1  In  case  the  builder  of  a  party  wall,  under  the 
statute,  standing  equally  on  his  land  and  that  of  an  adjoining  owner,  extends 
the  front  of  his  building  over  the  entire  front  of  the  party  wall,  the  other 
owner  may  remove  it  to  the  middle  thereof  for  the  purpose  of  joining  his  own 
front  to  the  wall,  provided  he  uses  reasonable  care  in  so  doing.3 

Manner  of  Finishing  Front  of  Party  Wall.  —  Neither  of  the  owners  of  a  party  wall 
has  the  right  to  require  that  the  other  shall  finish  the  front  of  his  building 
extending  to  the  middle  of  the  party  wall  in  any  particular  manner,  nor  can 
he  himself  do  so  unless  the  other  owner  consents.3 

The  Right  to  Build  Against  a  Side  Wall  standing  wholly  on  the  land  of  an  adjoin- 
ing owner  does  not  authorize  the  owner  of  such  easement  to  place  any 
structure  in  front  of  such  wall.4 

e.  Displaying  Sign  on  Co-owner's  Vacant  Side  of  Wall.  —  One 
of  the  owners  of  a  party  wall  has  no  right  to  maintain  an  advertising  sign  on 
the  other  owner's  side  of  the  wall.5 

/.  Right  to  Maintain  Windows  in  Wall.  —  Where  a  wall  is  a  strict 
party  wall,  neither  of  the  adjoining  owners  has  a  right  to  maintain  windows 
therein,6  and  equity  will  enjoin  such  maintenance,7  and  require  the  restoration 
of  the  wall  to  a  solid  wall;8  or  where  the  party  wall  is  owned  in  severalty  to 
its  middle  line  by  the  adjoining  owners,  either  may  close  up  windows  therein 
to  the  middle  line,  in  the  absence  of  an  express  or  implied  grant  of  an  ease- 
ment of  light  and  air.9 

injunction.  —  The  party  seeking  relief  by  injunction  need  not  show  any 
injury  to  the  comfort  or  convenience  of  himself  or  his  tenants,  nor  any  dam- 
aging effect  on  the  value  of  his  property,  resulting  from  the  maintenance  of 
the  windows.10 

Windows  May  Be  Objected  to  by  Owner  Who  Has  Not  Contributed  to  Cost  of  Wall.  —  Where 
a  wall  standing  equally  on  the  land  of  two  adjoining  owners  has  been  built  by 
one  of  them  under  an  agreement  that  the  other  may  make  use  thereof  on 
paying  half  the  value  of  such  wall,  or  half  the  value  of  so  much  thereof  as 
he  shall  make  use  of,  the  builder  cannot  maintain  windows  therein  though 

1.  Marion  v.  Johnson,  23  La.  Ann.  597.  Pugh  Printing  Co.  v.  Dexter,  8  Chio  Dec. 

2.  Freeman  v.  Herwig,  84  Iowa  435.  557. 

3.  Manner  of  Finishing  Front  of  Party  Wall.  —  7.  Equity  Will  Enjoin  Maintenance  of  Windows 

McCarthy  v.  Mutual  Relief  Assoc.,  81  Cal.  — Graves  v.  Smith,  87  Ala.  450,  13  Am.  St 

584.  Rep.  60;  Weems  v.  Mayfield,  75  Miss.  286 

4.  Where  One  Party  Has  Mere  Easement  of  Sup-  Harber  v.  Evans,  101  Mo.  661,  20  Am.  St.  Rep 
port.  —  Moore  v.  Rayner,  58  Md.  411.  646;  Cutting  v.  Stokes,  72  Hun  (N.  Y.)  376 

In  Ogden  v.  Jones.  2  Bosw.  (N.  Y.)  685,  it  Vansyckel  v.  Tryon,  6  Phila.  (Pa.)  401.  24 

was  held  that  a  reservation  of  "  one-half  of  the  Leg.  Int.  (Pa.)  140;  Milne's  Appeal,  81  Pa.  St. 

[westerly]  wall  erected  or  to  be  erected  "  by  54;  Dauenhayer  v.  Devine,  51  Tex.  480.  32 

the  grantee  on  a  ceriain  lot  gave  the  grantor  Am.  Rep.  627.    See  also  Traute  v.  White.  46 

no  fee  in  the  ground,  nor  any  right  to  remove,  N.  J.  Eq.  437.     Compare  Witte  *.  Schasse, 

cut  away,  undermine,  or  build  upon  the  wall,  (Tex.  Civ.  App.   1899)  54  S.   W.  Rep.  275; 

but  only  an  easement  of  support.    See  also  Sproule  v.  Stratford,  1  Ont.  335. 

Fettretch  v.  I.eamy,  9  Bosw.  (N.  Y.)  510.  8.  Restoration   of  Solid  Wall.  —  Bartley  v. 

5.  Displaying  Advertising  Sign.  —  Shiverick  v.  Spauldine,  21  D.  C.  47;  Corcoran  v.  Nailor,  6 
R.  J.  Gunning  Co.,  58  Neb.  29;   Bedell  v.  Mackev  (D.  C.)  580. 

Rittenhouse  Co.,  5  Pa.  Dist.  689.  9.  Right  to  Close  Window  in  Party  Wall.  —  De 

6.  No  Right  to  Maintain  Windows.  —  Fidelity  Bawn  v.  Moote,  32  N.  Y.  App.  Div.  397; 
Lodge  No.  59  v.  Bond,  147  Ind.  437;  Normille  National  Commercial  Bank  v.  Gray,  71  Hun 
v.  Gill,  159  Mass.  427,  38  Am.  St.  Rep.  441;  (N.  Y.)  295.  See  also  Dawson  v.  Kemper,  5 
De  Baun  v.  Moore,  32  N.  Y.  App.  Div  397,  Ohio  Cir.  Dec.  130. 

affirmed  167  N.  Y.  598;  St.  John  v.  Sweeney,  So  in  jurisdictions  where  there  can  be  no 

(Supm.  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  175;  implied  grant  of  an  easement  to  ligh'  and  air 

Bedell  v.  Rittenhouse  Co.,  5  Pa.  Dist.  689.   See  and  an  express  grant  is  not  claimed.    See  the 

also  Shell  v.  Kemmerer,  2  Pearson  (Pa.)  293.  New  York  cases  cited  in  this  note.,  and  the 

But  see  Pierce  v.  Lemon,  2  Houst.  (Del.)  519.  title  Light  and  Air,  vol.  19,  p.  114  et  sea. 

Compare  Weston  v.  Arnold.  L.  R.  8  Ch.  1090.  10.  Need  Not  Show  Irreparable  Injury.  —  Voll- 

Lessee  with  Notice  that  Wall  Is  a  Party  Wall  mer's  Appeal  61  Pa.  St.  118;  Everly  v.  Dris- 

Cannot  Object  to  Closing  of  Windows.  —  A.  H.  kill,  24  Tex.  Civ.  App.  413. 
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the  other  has  not  paid  for  any  part  of  the  cost  of  the  wall  and  it  does  not 
appear  that  he  intends  to  make  use  thereof.1  The  same  is  true  where  the 
wall  was  built  by  authority  of  the  statute;2  though  a  contrary  doctrine  pre- 
vails in  Louisiana,  where  the  builder  has  a  right  to  maintain  windows  in 
the  wall  built  by  him  until  the  adjoining  owner  contributes  to  the  cost  thereof.3 

How  Eight  to  Maintain  Acquired.  —  Right  to  maintain  windows  in  a  party  wall 
cannot  be  acquired  by  prescription,4  nor  in  man}'  jurisdictions  by  implied 
grant.5  But  this  right  may,  of  course,  be  acquired  by  express  agreement 
between  the  owners.6  And  an  agreeing  owner,  who  makes  use  of  the  wall, 
cannot  object  to  contributing  to  the  cost  thereof.7  Likewise  one  of  the 
owners  may  estop  himself  to  object  to  the  maintenance  of  the  windows  until 
such  time  as  he  shall  desire  to  use  the  wall  for  building  purposes.8 

g.  Right  to  Maintain  Chimney  Flues  in  Wall.  —  The  use  of  a  party 
wall  to  maintain  chimney  flues  is  a  lawful  use,9  especially  where  such  is  the 
customary  method  of  construction.10  Both  parties  are  entitled  to  use  the  flue 
when  it  is  built  in  the  middle  of  the  wall,  though  the  lower  part  of  it  is  wholly 
in  that  half  of  the  wall  which  is  on  the  land  of  one  owner.11 

3.  Right  to  Add  to,  Rebuild,  or  Change  Existing  Wall  —  a.  Right  to  Add 
TO  PARTY  Wall.  —  Either  proprietor  has  a  right  to  increase  the  height  of  a 
party  wall,  when  it  can  be  done  without  injury  to  the  adjoining  building  or 
impairing  the  strength  of  the  wall.12  And  upon  like  conditions,  if  necessary 
for  his  own  use  thereof,  either  may  underpin  the  wall  and  sink  the  foundation 
wall  to  a  greater  depth.13  The  party  making  the  addition  does  it  at  his  peril, 


1.  Contribution  by  Objecting  Party  Not  Neces- 
sary.—  Harber  v.  Evans,  101  Mo.  66i,  20  Am. 
St.  Rep.  646. 

Contribution  Not  Necessary  to  Make  Wall  a 
Party  Wall.  —  Cutting  v.  Stokes,  72  Hun  (N. 
Y.)  376. 

2.  Sullivan  v.  Graffort,  35  Iowa  531. 

3.  Contrary  Doctrine  in  Louisiana.  —  Lavergne 
v.  Lacoste,  26  La.  Ann.  507;  Oldstein  v.  Fire- 
men's Bldg.  Assoc.,  44  La.  Ann.  492. 

4.  Right  Not  Acquired  by  Prescription  in  United 
States.  —  Roudet  v.  Bedell,  1  Phila.  (Pa.)  366, 
g  Leg  Int.  (Pa.)  102.  See  also  the  title  Light 
and  Air,  vol.  19,  p.  118. 

5.  Not  by  Implied  Grant.  —  De  Baun  v.  Moore, 
32  N.  Y.  App.  Div.  397.  See  also  the  title 
Light  and  Air,  vol.  19,  p.  114  et  set/. 

6.  Bight  May  Be  Acquired  by  Contract.  — 
Grimley  v.  Davidson,  133  111.  116,  affirming  35 
111.  App.  31;  Weigmann  v.  Jones,  163  Pa.  St.  330. 

7.  Hammann  v.  Jordan,  129  N.  Y.  6i,  revers- 
ing 59  N.  Y.  Super.  Ct.  91. 

8.  Estoppel. —  Dunscomb  v.  Randolph,  (Tenn. 
1901)  64  S.  W.  Rep.  21. 

9.  Wall  May  Contain  Chimney  Flues.  —  Fidelity 
Lodge  No.  59  v.  Bond,  147  Ind.  442. 

10.  Hammann  v.  Jordan,  129  N.  Y.  6r,  revers- 
ing 59  N.  Y.  Super.  Ct  91;  De  Baun  v.  Moore, 
32  N.  Y.  App.  Div.  397,  affirmed  167  N.  Y.  598. 

Where  a  Flue  on  the  Outside  of  a  Party  Wall 
Projects  over  one  of  the  adjoining  lots  both  of 
which  belong  to  the  same  person,  the  grantee 
of  the  lot  over  which  the  flue  projects  lakes 
his  lot  burdened  with  this  apparent  easement. 
Ineals  v.  Plamondon,  75  III.  118.  See  also 
supra,  this  title,  Creation  —  Bv  Contract —  Grant 
by  Common  Owner  of  Adjoining  Lots. 

11.  Both  Parties  May  Use  Flue  in  Middle  of  Wall. 
—  Weill  v.  Baker.  39  La  Ann.  1102. 

12.  Bight  to  Increase  Height  of  Wall  —  Ala- 
bama. —  Graves  v.  Smith,  87  Ala  450,  13  Am. 
St.  Rep.  60. 


California.  —  Tate  v.  Frart,  112  Cal.  613. 

Indiana.  —  Fidelity  Lodge  No.  59  v.  Bond, 
147  Ind.  437. 

Louisiana.  —  Pierce  v.  Musson,  17  La.  389. 

Massachusetts.  —  Everett  v.  Edwards,  149 
Mass.  588,  14  Am.  St.  Rep.  462;  Matthews  v. 
Dixey,  149  Mass.  595;  Carlton  v.  Blake,  152 
Mass.  176,  23  Am.  St.  Rep.  818. 

New  York.  —  Negus  v.  Becker,  143  N.  Y. 
303,  42  Am.  Si.  Rep.  724;  Brooks  v.  Curtis,  50 
N.  Y.  639,  10  Am.  Rep.  545;  Miltnacht  v. 
Slevin,  67  Hun  (N.  Y.)  315,  affirmed  142  N.  Y. 
683. 

Pennsylvania.  —  Western  Nat.  Bank's  Ap- 
peal, 102  Pa.  St.  171. 

Texas.  —  Dauenhauer  v.  Devine,  51  Tex. 
480,  32  Am.  Rep.  627. 

When  Addition  Is  Wholly  on  Builder's  Half  of 
Wall.  —  Eno  v.  Del  Vecchio,  4  Duer  (N.  Y.)  53; 
Andrae  v.  Haseltine,  58  Wis.  395,  46  Am.  Rep 
635- 

That  an  owner  in  adding  10  the  height  of  a 
party  wall  did  so  in  a  manner  not  in  accord- 
ance with  the  building  regulations,  does  not 
afford  the  other  owner  a  gtound  for  enjoining 
such  addition,  the  ordinance  affixing  a  penalty 
to  its  violation.  Everett  v.  Edwards,  149  Mass. 
588,  14  Am.  St.  Rep.  462. 

The  grant  of  a  right  lo  place  joists  into  and 
build  into  a  wall,  and  "  otherwise  use  "  it  "  as 
a  party  or  division  wall,"  includes  the  right 
to  increase  the  height  of  the  wall.  Dorsey  v. 
Habersack,  84.  Md.  117. 

Placing  a  Screen  on  the  Top  of  a  Party  Wall  is 
permissible  under  a  right  to  add  to  the  height 
thereof.    Cagney  v.  Sweet,  67  111  App.  641. 

13.  Underpinning  and  Deepening  Foundations. — 
Nash  v.  Kemp,  (Supm.  Ct.)  49  How.  Pr.  (N. 
Y.)  522,  affirmed  12  Hun  (N.  Y.)  592.  See  also 
Bradbee  v.  London,  2  Dowl.  N.  S.  164,  5  Scott 
N.  R.  791,  11  L.  J.  C.  PI.  209;  Standard  Bank 
v.  Stokes,  47  L.  J.  Ch.  554,  9  Ch.  D.  68. 
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and  if  injury  results  he  is  liable  for  all  damages.  He  must  insure  the  safety 
of  the  operation.1  The  other  owner  is  entitled  to  use  the  addition  on  mak- 
ing compensation  to  the  builder.2  Of  course,  either  of  the  owners  of  the  wall 
may  by  contract  preclude  himself  from  exercising  such  right,3  and  one  who 
has  procured  the  right  to  use  a  wall  standing  wholly  on  the  land  of  another, 
for  the  support  of  his  building,  has  no  right  to  increase  the  height  of  the  wall 
for  the  purpose  of  adding  another  story  to  his  building,4  unless  the  right 
acquired  is  a  right  to  use  the  wall  as  a  party  wall.5 

b.  Right  to  Extend  Wall  Front  and  Rear.  —  Under  statutes  pro- 
viding that  one  of  two  adjoining  owners,  when  the  line  between  their  proper- 
ties is  unoccupied,  may  construct  a  party  wall  standing  equally  on  the  land  of 
both,  either  owner  has  a  right  to  extend  an  existing  wall  along  the  entire 
length  of  such  unoccupied  dividing  line."  In  the  absence  of  statutes  the 
right  is  dependent  entirely  on  the  contractual  relations  subsisting  between 
the  adjoining  owners.7 

c  Right  to  Diminish  or  Increase  Thickness  of  Wall  —  (i)  Remov- 
ing Moiety  of  Wall.  —  Neither  of  the  owners  of  an  ancient  party  wall  has  a 
right  to  tear  down  his  moiety  of  the  wall,8  though  it  has  been  held  that  when 
the  wall  has  been  built  equally  on  the  land  of  adjoining  owners  at  joint 
expense,  but  without  any  agreement  as  to  the  duration  of  its  use,  one  owner 
may,  on  the  other's  refusal  to  unite  with  him,  remove  his  moiety  of  the  wall 
for  the  purpose  of  erecting  a  building  better  adapted  to  the  increased  value  of 
the  property.9 

(2)  Increasing  Thickness.  —  Either  owner  may  increase  the  thickness  of 
the  wall  by  building  an  addition  on  his  own  land.10 

d.  Right  to  Rebuild  Party  Wall.  —  Where  a  party  wall  is  sufficient 
to  support  the  existing  structures  and  is  not  dilapidated  or  dangerous,  neither 
of  the  adjoining  owners  has  a  right  to  take  it  down  and  build  a  new  wall  for 


1.  Party  Raising  Height  of  Wall  an  Insurer.  — 

Fowler  v.  Saks,  18  D.  C.  570;  Field  v.  Leiler, 
118  111.  17.  See  also  Pierce  v.  Musson,  17  La. 
389. 

New  York  Doctrine.  —  The  rule  as  stated  in 
the  lext  seems  in  a  large  measure  to  have 
been  based  on  the  decision  in  the  case  of 
Brooks  v.  Curtis,  4  Lans.  (N.  Y.)  2S3,  affirmed 
50  N.  Y.  639,  10  Am.  Rep.  545,  followed  in 
Berry  v.  Todd,  14  Daly  (N.  Y.)  450.  In  Negus  v. 
Becker,  143  N.  Y.  303,42  Am.  St.  Rep.  724,  re- 
versing 68  Hun  (N.  Y.)  293,  the  former  case  is 
distinguished 'and  the  scope  of  the  rule  restricted, 
and  the  court  says,  referring  to  the  lan- 
guage of  the  text  as  found  in  the  opinion 
of  the  Court  of  Appeals  in  the  Brooks  case: 
"  The  safety  there  alluded  to,  which  the  build- 
ing party  insures,  has  reference  to  the  strength 
of  the  wall  to  support  the  addition;  or  to  the 
manner  of  its  construction,  as  furnishing 
thereafter  a  possible  source  of  danger,  or  of 
nuisance  to  the  adjoining  owner.  It  did  not 
mean  safety  against  uncontrollable  accidents, 
or  the  results  of  some  third  party's  negli- 
gence " 

Not  Bound  for  Unnecessary  Expense  Incurred  by 
Adjoining  Owner.  —  Berry  v.  Todd,  14  Daly  (N. 
Y.)  450. 

2.  Right  to  Use  Addition.  —  Fidelity  Lodge 
No.  5g  v.  Bond,  1 47  Ind.  437. 

3.  Right  Precluded  by  Contract.  —  Musgrave  v. 
Sherwood,  (Supm  Ct.  Gen.  T.)  60  How.  Pr. 
(N.  Y.)  33q,  reversing  (Supm.  Ct.  Spec.  T.)  54 
How.  Pr.  (N.  V.)  33S;  Sproule  v.  Stratford,  r 
Ont.  335. 

4.  Mere  Easement  of  Support  Does  Not  Give 


Right.  —  Calmelet  v.  Sichl,  4S  Neb.  505,  58 
Am.  St.  Rep.  700;  Ogden  v.  Jones,  2  Bosw. 
(N.  Y.)  685. 

5.  Poultney  v.  Depkin,  (Md.  1894)  30  Atl. 

Rep.  705. 

6.  Right  to  Extend  Wall.  —  Western  Nat. 

Bank's  Appeal,  102  Pa.  St.  171. 

Prescriptive  Right  to  Have  Dividing  Line  Re- 
main Unoccupied  Recognized.  —  Duncan  v.  Han- 
best,  2  Brews  (Pa.)  362. 

7.  Right  Existing  under  Contract.  —  See  Mat- 
thews v.  Dixey,  149  Mass.  595;  Negus  v. 
Becker,  72  Hun  (N.  Y.)  479;  Church  of  Holy 
Innocents  v.  Keech,  5  Bosw.  (N.  Y.)  6ql. 

8.  Neither  Owner  Can  Remove  Moiety  of  Wall. 
—  Phillips  v.  Bordman,  4  Allen  (Mass.)  147. 
See  also  Fettretch  v.  Leamy,  9  Bosw.  (N.  Y.) 
510;  Nash  v.  Kemp,  (Supm.  Ct.)  49  How.  Pr. 
(N.  Y.)  522,  affirmed  12  Hun  (N  Y  )  502. 

The  Successor  in  Title  of  One  Owner  Has  Been 
Held  Not  Bound  by  a  party-wall  agreement,  if 
he  takes  without  actual  or  constructive  notice 
of  the  agreement  which  is  unrecorded,  and  he 
will  not  be  enjoined  from  removing  the  wall. 
Brower  v  Williams,  44  N.  Y.  App.  Div.  337. 
See  also  the  title  Easements,  vol.  10,  p. 
427. 

9.  Hieatt  v.  Morris,  10  Ohio  St.  523.  78  Am. 

Dec  280. 

Removal  by  Lessee  After  Expiration  of  Term 
Permitted  under  Lessee's  Contract.  —  Webster  v. 

Stevens,  5  Duer  (N  Y.)  553. 

10.  Increasing  Thickness  of  Wall.  —  Matthews 
v.  Dixey  149  Mass.  595  Nash  v.  Kemp.  (Su pm. 
Ct.)  49  How.  Pr.  (N.  Y.)  522,  affirmed  Andrae 
v.  Haseltine,  58  Wis.  395.  46  Am.  Rep.  635. 
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the  purpose  of  erecting  a  structure  requiring  a  stronger  wall,'  though  such 
right  exists  where  the  wall  has  become  so  dilapidated  as  to  be  unfit  to  support 
the  existing  buildings.3  In  so  doing  the  party  rebuilding,  if  he  proceeds  with 
care,  is  not  liable  for  the  injuries  unavoidably  resulting  to  the  other  owner;3 
nor  for  injuries  which  that  other  might  have  prevented  by  the  exercise  of 
reasonable  care.4 

4.  Liability  for  Injury  Caused  by  Falling  of  Wall.  —  Where  a  party  wall  is 
constructed  by  one  of  two  adjoining  owners,  resting  partly  on  the  land  of 
each,  pursuant  to  an  agreement  by  which  the  other  owner  agrees  to  pay  one- 
half  the  value  of  the  wall  when  he  elects  to  use  it,  the  builder  of  the  wall  owns 
it  absolutely  until  such  election  and  payment,  with  a  permanent  right  in  him 
and  his  grantees  to  have  one-half  of  the  wall  stand  on  the  land  of  the  adjoin- 
ing owner;  and  hence  where  such  adjoining  owner  is  injured  by  the  falling  of 
the  wall  and  the  falling  is  due  to  its  defective  or  unsafe  condition  the  builder 
is  liable  5  though  the  defect  results  from  the  negligence  of  an  independent 
contractor  in  constructing  the  wall.0 

Where  Wall  Is  Common  Property  of  Adjoining  Owners.  —  Where  the  wall  has  been 
made  the  common  property  of  the  adjoining  owners  the  keeping  of  the  wall 
in  a  safe  condition  is  a  common  duty,  and  hence  for  injury  to  a  third  person, 
caused  by  its  falling,  they  are  jointly  liable.7 

5.  Contribution  Between  Adjoining  Owners  to  Cost  of  Erecting  —  a.  Right  TO 
Contribution  Dependent  on  Contract  or  Statute.  —  Ordinarily  in 
jurisdictions  where  there  are  no  party-wall  statutes,  party  walls  are  erected 
pursuant  to  agreements  between  the  adjoining  owners  that  each  shall  con- 
tribute to  the  cost  of  erecting  them.  When  the  wall  is  erected  by  one  owner 
before  the  other  is  ready  to  make  use  of  it,  it  is  usually  provided  that  such 
other  shall,  on  using  it,  pay  to  the  builder  half  the  value  of  so  much  thereof 
as  shall  be  used  by  him  or  half  the  cost  of  erecting  the  wall.  Obviously 
in  such  case  the  amount  which  he  is  bound  to  contribute  is  fixed  by  the 
terms  of  the  contract.     In  jurisdictions  having  statutes  which  authorize  one 

1.  No  Eight  to  Rebuild  Existing  Wall  When  v.  Durkin.  136  Pa.  St.  418;  Ferguson  v.  Fallon, 
Sound.  —  Fowler  v.  Saks,  18  D.  C.  570;  Par-  2  Phila.  (Pa.)  168,  13  Leg.  Int.  (Pa.)  316  (con- 
tridge  v.  Lyon,  67  Hun  (N.  Y.)  29;  Potter  v.      struing  Pa.  Act  April  11,  1856). 

White,  6  Bosw.  (N.  Y.)644.    See  also  Odd  Fel-  Eight  to  Eepair,  Where  Eepairs  Made  with  Care 

lows'  Assoc.  v.  Hegele,  24  Oregon  16;  Max-  and  Unnecessary  Damage  Avoided. —  Moore  v. 

well  v.  East  River   Bank,  3  Bosw.  (N.  Y.)  Rayner,  58  Md.  411.    See  also  Ogden  v.  Jones, 

124.  2  Bosw.  (N.  Y.)  685. 

Nor  can  one  of  the  owners  remove  a  part  of  3.  Party  Rebuilding  Not  Liable  for  Necessary 

the  wall  not  used  by  the  adjoining  owner  Injuries.  —  Crawshaw  v.  Sumner,  56  Mo.  517; 

where  it  appears  that  under  the  rules  of  the  Schile  v..  Brokhahus,  80  N.  Y.  614;  Partridge 

building  department  of   a   city  an   equally  v.  Lyon,  67  Hun  (N.  Y.)  29.    See  also  Berry  v. 

serviceable  wall  could  not  be  rebuilt.    Par-  Todd,  14  Daly  (N.  Y.)  450. 

tridge  v.  Lyon,  67  Hun  (N.  Y.)  29.  So  in  Louisiana,  where  the  right  to  rebuild 

Metropolitan  Building  Act  (18  &  19  Vict.,  c.  122)  is  founded  on  statute.    Gettwerth  v.  Hedden. 

—  May  Tear  Down  on  Three  Months'  Notice. —  30  La.  Ann.  30;  Heine  v.  Merrick,  41  La.  Ann. 

Cowen  v.  Phillips,  33  Beav.  18,  9  Jur.  N.  S.  194;  Levy  v.  Fenner,  48  La.  Ann.  1389. 

657,  8  L.  T.  N.  S.  622.  Party  Eemoving  Wall  Must  Exercise  Care  — 

In  Maryland  one  may  tear  down  and  replace  Need  Not  Support  Neighbor's  House.  —  Maypole 

an  existing  party  wall  at  his  own  expense,  v.  Forsyth,  44  111.  App.  494.    See  generally  the 

where  a  more  substantial  one  is  needed  for  a  title  Lateral  and  Subjacent  Support,  vol.  18, 

new  building,  provided  he  indemnifies   the  p.  550. 

other  adjoining  owner  and  allows  him  the  4.  Not  Liable  for  Injuries  Which  Injured  Party 

same  privileges  in  the  new  wali  which  he  had  Could  Have  Prevented. —  Hartford  Deposit  Co. 

in  the  old.    Glenn  v.  Davis,  35  Md.  208,  6  Am.  v.  Calkins,  85  III.  App.  627. 

Rep  389;  Putzel  v.  Drovers,  etc.,  Nat.  Bank,  5.  Builder  Liable  for  Injury  Caused  by  Falling 

73  Md.  349,  44  Am.  St.  Rep.  298.    These  cases  of  Defective  Wall. —  Mickel  v.  York,  175  111.  62, 

seem  in  part  founded  on  special  contract.  reversing  66  111.  App.  464;  Glover  v.  Mersman, 

2.  Eight  to  Eebuild  Euinous  Wall.  —  Fowler  4  Mo.  App.  go. 

v.  Saks,  18  D  C.  570;  Partridge  v.  Gilbert,  15  6.  Gorham  v.  Gross,  125  Mass.  232,  28  Am. 

N.  Y.  601,  69  Am.  Dec.  632;   Campbell  v.  Rep.  224. 

Mesier,  4  Johns.  Ch.  (N.  Y  )  334:  Partridge  7.  Joint  Liability  of  Owners  for  Injury  from 

v.  Lyon,  67  Hun  (N.  Y.)  29;  Rishardson  v.  Euinous  Wall.  —  Klauder  v.  McGrath,  35  Pa. 

Frank,  2  Cine.  Super.  Cl.  60.    See  also  McVey  St.  128,  78  Am.  Dec.  329. 
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of  two  adjoining  owners  1  to  build  a  wall  standing  in  part  on  the  land  of 
the  other,  the  statutes  provide  that  such  other  shall  on  making  use  of  the  wall 
contribute  to  the  cost  of  its  erection.  Tn  the  absence  both  of  such  a  statute 
and  of  such  an  agreement  to  contribute,  one  who  makes  use  of  a  wall  built  by 
another  and  standing  in  part  on  his  land  is  under  no  obligation  to  contribute.2 
If  evidence  is  lacking  as  to  the  conditions  under  which  such  a  wall  was  built, 
it  will  be  presumed  that  each  proprietor  owns  as  much  of  the  wall  as  stands 
on  his  property.3  An  agreement  to  contribute  to  the  cost  of  erecting  a  partv 
wall  need  not  be  express;  it  may  be  implied  from  the  conduct  of  the  parties.4 
though  it  cannot  be  implied  from  the  mere  assent  by  one  owner  to  the  erec- 
tion by  the  other  of  a  wall  standing  equally  on  the  land  of  both.5 

Use  of  Wall  Standing  Wholly  on  Another's  Land.  —  In  the  absence  of  statute,6  or 
contract,  one  who  uses  the  adjoining  wall  of  another  in  the  erection  of  a 
building  on  his  own  land  will  be  liable  in  an  action  of  tort.7 

b.  Right  to  Use  Before  Contribution.  —  A  wall  standing  equally  on 
the  land  of  two  adjoining  owners,  and  erected  pursuant  to  such  a  contract  or 
by  virtue  of  such  a  statute,  is,  until  contribution,  the  sole  property  of  the 
builder;8  and  while,  prior  to  contribution,  it  is  subject  to  certain  incidents 
of  a  party  wall,9  under  some  of  the  statutes  the  owner  who  is  not  the  builder 
has  no  right  to  use  the  wall  until  he  has  contributed  to  its  cost.10  Equity  will 
enjoin  the  use  of  such  a  wall  until  compensation  has  been  made.11 

c.  What  Use  Makes  User  Liable  to  Contribute  —  (i)  In  General.  — 
Under  party-wall  agreements  or  statutes  providing  that  the  adjoining  owner 


1.  Pennsylvania  Act  of  1721  —  Life  Tenant  En- 
titled to  Contribution.  —  Davids  v.  Harris,  9  Pa. 

St.  503. 

2.  Contribution  Dependent  on  Statute  or  Con- 
tract. —  Antomarchi  v.  Russell,  63  Ala.  356,  35 
Am.  Rep.  40;  Preiss  v.  Parker.  67  Ala.  500; 
Ortnan  v.  Day,  5  Fla.  385;  McCord  v.  Herrick, 
18  III.  App.  423;  Koenig  v.  Haddix.  21  III. 
App.  53;  List  v.  Hornbrook,  2  W.  Va.  340. 

Contribution  to  Cost  of  Increasing  Height  of 
Wall.  —  See  Sanders  v.  Martin,  2  Lea  (Tenn  ) 
213,  31  Am.  Rep.  598;  Walker  v.  Stetson,  162 
Mass.  86,  44  Am.  St.  Rep.  350,  both  cases 
slated  under  the  title  Contribution  and  Ex- 
oneration, vol.  7,  p.  362,  note.  The  last  case 
was  between  successors  in  title  to  the  original 
parlies,  who,  however,  were  bound  by  a  re- 
corded agreement  as  to  the  party  wall. 

Where  such  a  question  arises  between  suc- 
cessors in  title  of  the  original  owner  of  both 
lots,  and  (here  is  no  express  or  implied  agree- 
ment for  contribution  or  increasing  the  height 
of  the  wall,  the  owner  using  an  increase  made 
by  the  other,  to  the  extent  only  that  it  stands 
on  his  own  land,  need  not  contribute.  Allen 
v.  Evans,  161  Mass.  485. 

Subsequent  Promise  to  Contribute  Founded  on 
Previous  Request  Valid.  —  Stuht  v.  Sweesy,  48 
Neb.  767.  And  see  the  title  Consideration, 
vol.  6,  p.  693,  note  4. 

Where  an  Owner  of  Two  Contiguous  Lots  upon 
one  of  which  a  house  is  built  conveys  to 
separate  owners,  linking  the  centre  of  the 
house  wall  the  division  line  between  the  lots, 
no  right  to  contribution  exists  if  the  owner  of 
the  vacant  lot  builds  and  uses  the  wall,  either 
at  common  law  or  under  Pennsylvania  statutes. 
Doyle  v.  Ritter,  6  Phila.  (Pa)  577,  25  Leg. 
Int.  (Pa.)  205;  Norris  v.  Adams,  2  Miles  (Pa.) 
337.  See  also  Giess  v.  Schadt,  14  Pa.  Co.  Ct. 
177,  and  compare  McGittigan  v.  Evans,  8  Phila. 
(Pa.)  264.  See  further  the  title  Contribution 
and  Exoneration,  vol.  7,  p.  362. 


Title  to  Contiguous  Lots  Vesting  in  One  Person 

—  Severance.  —  One  who  acquires  ownership 
of  two  lots  between  which  is  a  party  wall,  may 
on  their  severance  and  conveyance  to  two  per- 
sons reserve  the  right  to  compensation  as  a 
personal  right  and  enforce  it  against  the 
grantee  of  the  vacant  lot.  Beaver  v.  Mitter, 
10  Phila.  (Pa.)  345,  32  Leg.  Int.  (Pa.)  179.  See 
also  the  title  Easements,  vol.  10,  p.  434,  and 
Lavergne  v.  Lacoste.  26  La.  Ann.  507. 

3.  Presumption  that  Wall  Was  Erected  at  Joint 
Expense.  —  Koenig  v.  Haddix,  21  111.  App. 
53- 

4.  Agreement  to  Contribute  Implied. —  Huck 

v.  Flentye.  80  III.  258;  Day  v.  Caton,  119  Mass. 
513,  20  Am.  Rep.  347. 

5.  List  v.  Hornbrook,  2  W.  Va.  340. 

6.  Statutory  Liability  for  Support  of  Wall  En- 
tirely on  Another's  Land  —  Iowa  Statute. —  Ma- 
lony  v.  Dixon,  65  Iowa  136,  54  Am.  Rep.  1. 

7.  Liability  Ex  Delicto. —  Rankin  v.  Charless, 
19  Mo.  490,  61  Am.  Dec.  574;  Abrahams  v. 
Krautler,  24  Mo.  69,  66  Am.  Dec.  698. 

In  Bisquay  v.  Jeunelot,  10  Ala.  245,  44  Am. 
Dec.  483,  it  was  held  that  trespass  was  the  ap- 
propriate remedy,  while  in  Walker  v.  Shackel- 
ford, 49  Ark.  503,  4  Am.  St.  Rep.  61,  it  was 
held  the  owner  of  the  wall  could  waive  the 
tort  and  sue  for  use  and  occupation. 

8.  Glover  v.  Mersman,  4  Mo.  App  90.  See 
also  supra,  this  section,  Liability  for  Injury 
Caused  by  Falling  of  Wall. 

9.  See  supra,  this  section,  Right  to  Maintain 
Windows  in  Wall. 

10.  No  Right  to  Use  until  Contribution. — Jami- 
son v.  Duncan,  12  La.  Ann.  785;  Riiter  v. 
Sieger,  105  Pa.  St.  400  (Aci  Pa.  1721,  Bright. 
Purd.  Dig.  Laws  Pa.  1S94,  p.  1458,  §  345). 

11.  Use  Enjoined  until  Contribution  Made. — 
Masson's  Appeal,  70  Pa.  St.  26. 

Contract  Makes  Contribution  Condition  Precedent 
to  Use  —  Injunction  Granted.  —  Hileman  v. 
Hoyt,  23  Pa.  Co.  Ct.  533. 
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other  than  the  builder  shall,  on  making  use  of  the  wall,  pay  to  the  builder 
half  the  value  of  so  much  of  the  wall  as  shall  be  used  by  him  or  half  the  cost 
thereof,  as  the  case  may  be,  the  use  contemplated  is  the  ordinary  use  to  which 
a  party  wall  is  put,  namely,  resting  the  timbers  of  the  building  upon  or  in  it 
or  otherwise  supporting  the  building  as  is  commonly  and  ordinarily  done. 1 
A  use  which  is  slight  and  temporary  in  its  character  will  not  make  the  user  lia- 
ble; the  utilization  intended  by  the  statute  is  such  as  makes  the  wall  a  part 
of  some  permanent  structure.8 

Who  Deemed  User.  — The  person  who  builds  on  the  adjoining  lot  and  in  so 
doing  supports  his  building  with  the  party  wall  is  the  user,  and  not  one  to 
whom  he  conveys  the  premises  on  which  he  has  built,  though  such  grantee 
continues  to  derive  support  for  his  building  from  the  wall;  hence  the  builder 
and  not  the  grantee  is  the  person  liable.3  The  owner  of  property  adjoining  a 
wall  erected  by  the  adjoining  owner  is  liable  for  half  the  cost  of  the  wall, 
where  it  is  used  by  his  lessee,  if  it  appears  that  he  knew  of  such  use  at  the 
time  it  was  made,4  and  that  he  is,  under  the  terms  of  his  lease,  entitled  to 
improvements  made  to  his  premises  by  the  lessee.5  The  lessee  himself  may 
be  liable  for  a  use  made  by  him.6 

Lessee  Not  Entitled  to  Contribution.  —  The  lessee  of  one  who  has,  pursuant  to  an 
agreement  with  the  adjoining  owner,  constructed  a  party  wall  standing  equally 
on  the  land  of  both  and  supporting  the  leased  premises,  is  not  entitled  to  com- 
pensation from  the  adjoining  owner  where,  during  the  tenancy,  the  adjoining 
premises  are  built  upon  and  the  party  wall  is  used.  The  right  to  such  com- 
pensation remains  in  the  owner  of  the  lot.7 

(2)  Incidental  Lateral  Support  and  Protection.  —  The  incidental  lateral  sup- 
port given  by  a  party  wall  to  a  perfectly  independent  wall  which  comes  in 
contact  with  it  at  different  places,  and  which  is  sufficient  of  itself  to  stand  all 
demands  that  may  be  made  upon  it  for  a  considerable  time,  is  not  such  a  use 
of  the  party  wall  as  will  make  the  adjoining  owner  liable  to  contribute  to  the 
cost  of  the  party  wall;8  nor  does  the  fact  that  because  of  the  proximity  of 
the  party  wall  and  its  protection,  the  adjoining  owner  was  able  to  build  a  wall 
on  his  own  land  of  inferior  material,  and  that  the  removal  of  the  party  wall 
might  necessitate  repairs  or  changes  for  the  sake  of  appearance,  constitute 
such  a  use.9 

(3)  Use  of  Wall  as  Enclosure  of  User' s  Building.  —  The  use  of  a  party  wall 
as  one  of  the  enclosures  of  a  building  erected  on  the  adjoining  lot  is  such  a 
use  as  renders  the  adjoining  owner  liable  for  contribution,10  though  the  build- 
ing of  which  the  party  wall  furnishes  one  of  the  enclosures  is  in  no  way  sup- 


1.  What  Use  Contemplated  by  Statutes  and  Con- 
tracts.—  McEwen  v.  Nelson.  40  111.  App.  272; 
Kingsland  v.  Tucker,  115  N.  Y.  574;  Fidelity 
Ins.,  etc.,  Co.  v.  Hafner,  6  Pa.  Super.  Ct.  48. 

2.  Utilization  Must  Be  Permanent.  —  Beggs  v. 
Duling,  102  Iowa  13. 

An  Insignificant  Addition  to  Existing  Building 
Held  Not  to  Give  Claim  for  Contribution.  —  Fox 
v.  Mission  Free  School,  120  Mo.  349. 

3.  Person  Building  and  Utilizing  Party  Wall 
Deemed  User.  —  Pfeiffer  v.  Matthews,  161  Mass. 
487,  42  Am.  St.  Rep.  435. 

Contractor  Not  "  Builder  "  within  Act  Pa.  1721. 
—  The  Pennsylvania  Act  of  1721  provides  that 
where  a  party  wall  is  built  under  the  statute 
the  "  first  builder  "  shall  be  reimbursed  by  the 
"next  builder."  A  contractor  employed  for 
a  gross  sum  by  the  latter  to  complete  his  build- 
ing "  including  party  walls  "  is  not  a  builder 
not  liable  for  contribution,  a  claim  for  which 
is  a  personal  charge  against  the  second  builder, 
and  not  a  lien.    Davids  v.  Harris,  9  Pa.  St.  503. 


4.  When  Owner  Liable  for  Use  by  Lessee.  — 

Pillsbury  v.  Morris,  54  Minn.  492. 

5.  Auch  v.  Labouisse,  20  La.  Ann.  553. 

6.  Lessee  Liable  for  Use.  —  Fidelity  Ins.,  etc., 
Co.  v.  Hafner,  6  Pa.  Super.  Ct.  48. 

The  Lessee  of  a  Vacant  Lot  Is  Not  Bound  to  Use 
a  Division  Wall,  though  he  may  be  at  liberty  to 
do  so  under  an  agreement  of  his  lessor.  Smith 
v.  Kennard,  54  Neb.  523. 

7.  Lessee  Not  Entitled  to  Contribution.  —  A. 
H.  Pugh  Printing  Co.  v.  Dexter,  8  Ohio 
Dec.  557;  McMullen  v.  Moftitt,  68  III.  App. 
160. 

8.  Incidental  Lateral  Support.  —  Kingsland  v. 

Tucker,  115  N.  Y.  574,  reversing  44  Hun  (N.  Y.) 
91. 

9.  Wall  of  Inferior  Material.  —  Sheldon  Bank 
v,  Royce,  84  Iowa  288.  Compare  Harris  v. 
Dozier,  72  III.  App.  542;  Huston  v.  de  Zeng, 
78  Mo.  App.  522. 

10.  Use  of  Wall  as  Enclosure. — Costa  v.  White- 
head, 20  La.  Ann.  341. 
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ported  by  the  wall.1  It  is  otherwise  where  the  wall  is  not  a  party  wall,  and 
there  is  no  agreement  in  regard  to  its  use,  and  it  belongs  to  and  stands 
entirely  on  the  owner's  lot;  in  such  case  the  adjoining  owner  is  not  liable  to 
the  owner  for  using  the  wall  merely  as  an  enclosure  for  his  building.* 

(4)  Support  of  Building  Existing  at  Time  of  Erection  of  Wall.  —  The  party- 
wall  agreement  must  be  construed  in  the  light  of  the  condition  of  the  property 
at  the  time  it  was  made;  hence  where  one  of  two  adjoining  owners,  on  whose 
land  there  is  a  building,  enters  into  an  agreement  with  the  other  for  the  erec- 
tion by  the  latter  of  a  party  wall,  and  promises  that  whenever  he  shall  make 
use  of  the  wall  in  building  he  will  pay  the  builder  a  specified  sum,  the  use  of 
the  wall  for  the  support  of  the  promisor's  existing  building  does  not  make  him 
liable.3  So,  too,  under  a  promise  to  contribute  when  the  promisor"  rebuilds  " 
his  house  and  uses  the  wall,  neither  the  support  of  an  existing  structure  nor 
the  building  of  an  addition  to  an  existing  structure  and  resting  it  on  the  wall 
is  such  a  "  rebuilding  "  as  is  intended  by  the  contract.4  But  it  has  been  held 
that  such  an  agreement  implies  an  agreement  to  rebuild  within  a  reasonable 
time,  which  will  be  deemed  to  have  elapsed  where  the  promisor,  after  a 
demand  that  he  erect  a  new  building,  repairs  the  existing  one  by  putting  in 
a  new  wall.5 

(5)  Effect  of  Conveyance  by  Promisor.  —  Where  one  of  two  adjoining  own- 
ers erects  a  wall  standing  equally  on  the  land  of  both,  under  an  agreement 
with  the  other  that  when  the  latter  uses  the  wall  he  will  contribute  to  the 
cost  of  erecting  it,  the  sale  and  conveyance  of  his  lot  by  the  promisor  consti- 
tute such  a  use  of  the  wall  as  renders  the  promisor  liable.  By  the  sale  he 
authorizes  the  purchaser  to  make  use  of  the  wall,  and  having  received  a  benefit 
in  the  way  of  added  consideration,  by  reason  of  the  existence  of  the  wall,  he 
is  equitably  bound  to  compensate  the  builder,6  though  the  purchaser  does  not 
use  the  wall.7  The  fact  that  the  lot  belonging  to  the  builder  and  the  lot 
belonging  to  the  promisor,  by  mesne  conveyances  come  to  a  common  owner, 
who  makes  use  of  the  party  wall  by  the  erection  of  a  building  on  the  land 
formerly  belonging  to  the  promisor,  does  not  affect  the  obligation  of  the 
promisor  to  pay  or  the  right  of  the  builder  to  receive  payment.8 

d.  Substantial  Compliance  by  Builder  with  Contract  Prerequi- 
site to  Contribution.  —  Where  a  party  wall  is  erected  under  the  usual 
party-wall  agreement,  a  substantial  compliance  with  the  agreement  on  the  part 
of  the  builder  is  essential  to  his  recovery.  In  case  it  is  found  that  there  has 
been  a  substantial  though  not  an  exact  compliance,  the  builder  is  entitled  to 
recover  half  the  cost  of  erecting  the  wall,  less  the  additional  cost  of  using  the 
wall  imposed  upon  the  party  from  whom  he  claims  contribution  by  reason  of 
the  fact  that  there  has  not  been  an  exact  compliance  with  the  terms  of  the 

1.  Greenwald  v.  Kappes,  31  Ind.  216;  Deere  4.  Agreement  to  Contribute  on  Rebuilding. — 
v,  Weir-Shugart  Co.,  91  Iowa  422;  Allen  v.  Elliston  1.  Morrison,  3  Tenn.  Ch.  280. 
Cass-Stauffer  Co.,  11  Pa.  Co.  Ct  231.  5.  Agreement  to  Rebuild  Within  Reasonable 

2.  Using  Adjoining  Wall  Not  a  Party  Wall  as  Time  Implied. —  Sherley  v.  Burns,  (Ky.  1900) 
Enclosure. —  Nolan  v.  Mendere,  77  Tex.  565,  58  S.  VV.  Rep.  691,  22  Ky.  L.  Rep.  788. 

19  Am.  St.  Rep.  801.  6.  Effect  of  Conveyance  by  Promisor.  —  Nalle 

3.  Support  of  Building  Existing  at  Time  of  v.  Paggi  81  Tex.  201.  Compare  Eckleman  v. 
Erecting  Party  Wall.  —  Shaw  v.  Hitchcock,  119  Miller,  57  Ind.  88. 

Mass.  254;  Fox  v.  Mission  Free  School,  120  7.  Rawson  v.    Bell,  46  Ga.  19.  Compare 

Mo.  349.  Jenkins  v.  Spooner,  5  Cush.  (Mass.)  419,  52 

Pennsylvania. —  Where  one  of   the  owners  Am.  Dec.  739. 

erected  a  division  wall  in  a  structure  built  by  Use  by  Grantee  Held  Use  by  Promisor.  —  Scott 

agreement  so  as  to  extend  over  two  contiguous  v.  McMillan.  (N.  Y.  City  Ct.  Tr.  T.)  4  N.  Y. 

lots  and  supported  by  rafters  extending  over  Supp.  434.    See  also  Burlork  v.  Peck,  2  Duer 

the  whole  width  of  both,  and  in  erecting  the  (N.  Y.)  90.    Compare  Euwer  v.  Henderson.  1 

wall  cuts  the  rafters  and  supports  them  in  the  Penny.  (Pa.)  463. 

wall,  this  is  not  such  a  use  of  the  division  8.  Builder  Entitled  to   Contribution  on  Use 

wall  under  the  Pennsylvania  statute  as  to  call  by  Common   Grantee.  —  Frohman    v.  Dickin- 

for    contribution    from    the    other    owner.  son    (N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N. 

Wetherill  v.  Horan,  5  Pa.  Co.  Ct.  190.  Y.)  9. 
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contract.1  But  one  who  has  made  use  of  the  wall  erected  by  authority  of  a 
statute  cannot  evade  contribution  on  the  ground  that  the  wall  was  not  in 
accordance  with  the  requirements  of  the  statute,  the  statute  itself  imposing  a 
penalty  for  its  violation.2 

e.  Whether  Builder  Entitled  to  Lien.  —  An  agreement  by  one  of 
two  adjoining  owners  to  pay  for  half  of  the  cost  or  of  the  value,  as  the  case  may 
be,  of  a  party  wall  erected  by  the  other,  as  well  as  the  obligation  imposed  by 
statute  to  contribute,  is  regarded  as  a  personal  liability,  not  giving  rise  to  a 
lien  in  favor  of  the  builder  on  the  land  of  the  user.3  But  it  is  competent  for 
the  owners  by  the  terms  of  their  contract  to  stipulate  that  the  builder  shall 
have  a  lien  on  the  premises  of  the  other  for  the  amount  which  that  other  is 
by  the  contract  bound  to  contribute  to  the  cost  of  erection.4  The  question 
whether  or  not  the  contract  creates  such  a  lien  usually  arises  in  actions  to 
enforce  contribution  against  a  grantee  of  the  promisor,  and  will  be  treated 
elsewhere  in  this  title.5 

/.  Amount  User  Liable  to  Contribute  — (i)  Under  Statutes. —  Under 
the  Louisiana  statute,  one  of  two  adjoining  owners  who  wishes  to  make  a  wall 
which  was  erected  by  the  other  a  wall  in  common  is  bound  to  contribute  half 
the  cost  of  such  wall  only  in  case  an  opportunity  to  contribute  was  given  him 
at  the  time  the  wall  was  erected.  If  he  had  not  such  an  opportunity  he  is 
liable  for  only  half  its  value  in  case  the  value  is  less  than  the  cost.6  The 
builder  of  the  wall  cannot  recover  half  the  value  at  the  time  of  the  use,  where 
it  appears  that  such  value  exceeds  the  cost.7  Under  the  Lowa  statute  pro- 
viding that  the  person  not  the  builder  shall  have  the  right  to  use  a  wall  as  a 
party  wall  on  paying  the  builder  half  the  appraised  value  at  the  time  of  using, 
the  person  using  is  not  liable  for  half  the  appraised  value  of  the  entire  wall, 
but  only  for  so  much  thereof  as  shall  be  used  by  him;  and  a  grantee  of  one 
who  has  used  a  part  of  a  wall  erected  by  the  adjoining  owner,  who  subse- 
quently utilizes  a  part  of  the  balance  of  the  wall,  is  liable  to  the  builder  for 
half  the  value  of  the  part  of  the  wall  so  subsequently  utilized.8 

(2)  Where  Amount  Is  Fixed  by  Contract.  —  Where  one  owner  agrees  that  in 
case  he  makes  use  of  a  wall  erected  by  the  other  he  will  pay  to  the  builder  a 
specified  sum,  he  is  liable  for  such  sum  on  making  use  of  the  wall,  though  prior 
to  such  use  by  him  the  Avail  had  been  damaged  by  fire,  and  the  builder  had 
received  some  insurance  thereon,  and  the  user  himself  had  expended  some 
money  in  repairing  it.9  If  the  contract  provides  that  the  promisor  shall  pay 
to  the  builder  a  proportional  part  of  the  cost  of  so  much  of  the  wall  as  he 
shall  use,  his  liability  is  to  be  measured  by  the  extent  of  the  surface  of  the 
wall  occupied,  irrespective  of  the  depth  therein  to  which  he  inserts  the  joists 
and  beams  of  his  building. 10  Where  the  contract  provides  that  the  adjoining 

1.  Substantial  Compliance.  —  Hammann  v.  4.  Contract  May  Provide  for  Lien.  —  Arnold  v. 
Jordan,  129  N.  Y.  61,  reversing  59  N.  Y.  Super.  Chamberlain,  14  Tex.  Civ.  App.  634;  Nelson 
Ct.  91.    See  also  Keith  v.  Ridge,  146  Mo.  90.  v.  McEwen,  35  111.  App.  100. 

2.  Miller  v.  Elliot,  5  Cranch  (C.  C.)  543.  5.  See  infra,  this  title,  Rights  and  Liabilities 

3.  Right  to  Contribution  Not  a  Lien.  —  Good-  of  Purchasers  —  Whether  Purchaser  from 
rich  v.  Lincoln,  93  111.  359;  Kells  y.  Helm,  56  Promisor  Bound  to  Contribute. 

Miss.  700;  Ingles  v.  Bringhurst,  1  Dall.  (Pa.)  6.  Louisiana  —  When  User  Liable  for  Value  In- 

341;  Davids  v.  Harris,  9  Pa.  St.  503;  Dannaker  stead  of  Cost.  —  Graihle  v.  Hown,  1  La.  Ann. 

v.  Riley,  14  Pa.  St.  435;  Nalle  v.  Paggi,  (Tex.  140. 

1888)  9  S.  W.  Rep.  205;  Arnold  v.  Chamberlain,  7.  Builder  Cannot  Recover  More  than  Cost. — 
14  Tex.  Civ.  App.  634:  List  v.  Hornbrook,  2  W.  Florance  v.  Maillot,  22  La.  Ann.  114.  See  also 
Va.  340.  Compare  Pillsbury  v.  Morris,  54  Minn.  Auch  v.  Labouisse,  20  La.  Ann.  553. 
492;  Stehr  v.  Raben,  33  Neb.  437;  Sherred  v.  8.  Iowa  —  User  Liable  for  Only  So  Much  of 
Cisco,  4  Sandf.  (N.  Y.)  480;  Roberts  v.  Bye,  Wall  as  He  Uses. —  Beggs  v.  Duling,  102  Iowa  13. 
30  Pa.  St  375,  72  Am.  Dec.  710.  And  see  the  9.  Amount  of  Recovery  under  Contract.  — 
title  Contribution  and  Exoneration,  vol.  7,  Thornton  v.  Royce,  56  Mo.  App.  179.  Corn- 
el 362.  pare  Eppelsheimer  v.  Steel.  21  W.  N.  C.  (Pa.) 

Iowa  Statute  —  Builder  Not  Entitled  to  Me-  380. 

chanics'  Lien.  —  Swift  v.  Calnan,  102  Iowa  206,  10.  Liability  Measured  by  Extent  of  Surface  0c- 

63  Am.  St.  Rep.  443.  cupied.— Cutter  v.  Williams,  3  Allen  (Mass.)  196. 
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owner  who  is  not  the  builder  shall  have  the  right  to  use  the  wall  on  paying 
half  its  value,  the  fact  that  his  use  is  not  so  extensive  or  beneficial  as  that 
made  by  the  adjoining  owner  does  not  relieve  him  of  his  liability.1 

Where  the  Wall  Is  Built  on  an  Arch,  the  wall  of  the  arch  standing  wholly  on  the 
promisor's  land  is  a  part  of  the  party  wall  for  the  cost  of  the  erection  of  which 
he  is  liable  to  contribute.8 

(3)  Determination  of  Value  by  Arbitration.  —  Party-wall  statutes 3  and 
agreements  frequently  provide  that  the  adjoining  owner  who  is  not  the  builder 
shall,  when  he  makes  use  of  the  wall,  pay  to  the  builder  half  the  value  of  so 
much  of  the  wall  as  shall  be  used  by  him,  such  value  to  be  fixed  by  arbitrators 
to  be  appointed  by  the  parties.  In  such  case  the  user  is  not  liable  until  an 
appraisal  has  been  made,4  unless  he  has  refused  to  submit  to  arbitration.5 
One  who,  pursuant  to  an  agreement  entered  into  by  his  predecessor  in  interest, 
participates  in  an  appraisal  is  estopped  to  claim  that  he  is  not  bound  by  the 
agreement  of  his  predecessor  to  pay  half  the  value  of  the  wall  used  by  him.6 

g.  Actions  to  Enforce  Contribution  —  Parties. —  Where  a  wall  is 
erected  by  one  of  two  adjoining  owners  under  an  agreement  that  the  other 
will  contribute  to  the  cost  of  erecting  it  when  he  makes  use  thereof,  the 
administrator  and  not  the  heir  of  the  builder  is  the  proper  party  plaintiff  for 
a  use  made  prior  to  the  builder's  death.7 

statute  of  Limitations.  —  The  statute  of  limitations  does  not  begin  to  run 
against  the  builder's  right  to  recover,  where  the  user  has  paid  a  rental  for 
such  use,  until  such  time  as  he  refuses  to  make  further  payments.8 

Evidence.  —  The  provision  of  the  Iowa  party-wall  statute  that  it  shall  not 
prevent  adjoining  proprietors  from  entering  into  special  agreements  in  regard 
to  party  walls,  but  that  no  evidence  of  such  agreement  shall  be  competent 
unless  in  writing  and  signed  by  the  parties,  does  not  apply  to  agreements 
which  are  in  effect  the  same  as  those  created  by  statute.9 

6.  Contribution  Between  Adjoining  Owners  to  Cost  of  Rebuilding.  —  It  has  been 
held  that  if  a  party  wall  becomes  ruinous  or  unsafe,  either  of  the  adjoining 
owners  may  rebuild  it  and  require  the  other  to  contribute  to  the  cost  of  so 
doing;  10  but  if  the  wall  is  destroyed  by  fire  so  as  no  longer  to  exist,  one  of 
the  owners  cannot  rebuild  it  and  require  the  other  to  contribute  to  the  cost 
of  so  doing,11  though  the  wall  destroyed  had  been  maintained  as  a  party  wall 
for  upwards  of  the  prescriptive  period.12  In  jurisdictions  having  party-wall 
statutes  authorizing  one  of  two  adjoining  owners  to  erect  a  wall  standing 
equally  on  the  land  of  both,  and  further  providing  that  the  other  shall  con- 
tribute to  the  cost  on  making  use  of  the  wall,  one  who  rebuilds  a  wall  solely 


Testimony  of  Architect  Admissible  to  Show  Cost 
of  Wall.  —  Prefontaine  v.  McMicken,  8  Wash. 
694. 

1.  User  Need  Not  Be  as  Beneficial  as  That  of 
Builder.  —  National  L.  Ins.  Co.  v.  Lee,  75 
Minn.  157. 

2.  Wall  Built  on  Arch. — Haines  v.  Drips,  2 
Pars.  Eq.  Cas.  (Pa  )  236. 

3.  Pennsylvania  —  Waiver  of  Statutory  Eight 
of  Appraisal. — Sauer  v.  Monroe,  20  Pa.  St. 
219. 

4.  No  Eight  of  Action  until  Arbitration.  — 

Thorndike  v.  Wells  Memorial  Assoc..  146 
Mass.  619;  Brown  v.  McKee,  57  N.  Y.  684. 
See  also  title  Arbitration  and  Award,  vol.  2, 
p.  582. 

5.  Eefusal  to  Submit  to  Arbitration  Gives  Eight 
of  Action. — Keating  v.  Korfhage,  88  Mo.  524; 
Scott  v.  McMillan,  (N.  Y.  City  Ct.  Tr.  T.)  4  N. 
Y.  Supp.  434. 

6.  Estoppel  to  Deny  Liability.  —  Bedell  v. 
Kennedy,  109  N.  Y.  153. 


Submission  as  Waiver  of  Exact  Performance.  — 

See  Rasmussen  v.  McCabe,  46  Wis.  600. 

7.  Administrator  and  Not  Heir  of  Property 
Proper  Party  Plaintiff.  —  Burlock  v.  Peck,  2 
Duer  (N.  Y.)  90. 

8.  Statute  of  Limitations.  —  Crapo  v.  Cameron, 
61  Iowa  447. 

9.  Evidence.  —  Swift  v.  Calnan,  102  Iowa 
206,  63  Am.  St.  Rep.  443;  Price  v.  Lien,  84 
Iowa  590;  Wickersham  v.  Orr,  9  Iowa  253,  74 
Am.  Dec.  348. 

10.  Contribution  to  Eebuild  Ruinous  Wall.  — 
Campbell  v.  Mesier,  4  Johns.  Ch.  (N.  Y.)  334. 
See  also  Sanders  v.  Martin,  2  Lea  iTenn.)  216, 
31  Am.  Rep.  598,  criticised  in  Partridge  v. 
Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632. 

11.  Eebuilding  Wall  Destroyed  by  Fire. — 
Sherred  v.  Cisco,  4  Sandf.  (N.  Y.)  480.  See 
also  supra,  this  section.  Contribution  Between 
Adjoining  Owners  to  Cost  of  Erecting,  and  the 
title  Easements,  vol.  10.  p.  438.  note  6. 

12.  McCord  v.  Herrick,  18  111.  App.  423. 
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to  accommodate  it  to  a  new  use  thereof  by  himself  cannot  require  the  other 
to  contribute  to  the  cost  so  long  as  that  other  uses  it  for  a  purpose  for  which 
the  original  wall  was  sufficient.1  Of  course  there  is  no  obligation  to  con- 
tribute until  a  use  is  made  of  the  new  wall.* 

VI.  Eights  and  Liabilities  of  Purchasers  —  1.  Whether  Purchaser  from 
Promisor  Bound  to  Contribute  —  a.  Under  Terms  of  Party-wall  Con- 
tract.—  A  mere  naked  promise  by  one  of  two  adjoining  owners  to  con- 
tribute to  the  cost  of  erecting  a  party  wall,  when  he  shall  make  use  of  it,  is 
not  binding  upon  the  successor  in  interest  of  such  promisor,  whether  such  use 
be  made  by  the  promisor  or  by  his  successor  in  interest  3  who  takes  with  notice 
of  the  agreement.4  By  its  terms  such  an  agreement  may  be  restricted  to  the 
time  during  which  the  parties  continue  to  have  title.5  If  the  deed  from  the 
promisor  stipulates  that  the  grantee  shall  assume  the  burden  of  the  promisor's 
obligation,  it  is  binding  on  him  in  case  he  makes  use  of  the  wall.0  The  parties 
may,  however,  by  an  agreement  which  creates  covenants  attaching  to  and 
running  with  the  land,  impose  the  promisor's  obligation  to  contribute  upon 
his  successor  in  interest.7  In  such  case  the  promisor  is  not  personally  liable 
in  case  no  use  of  the  wall  is  made  by  him,  nor  can  he  be  deemed  to  have 
guaranteed  payment  by  his  grantee  in  case  the  latter  uses  the  wall.8 

A  Covenant  Is  Said  to  Run  with  the  Land  when  either  the  liability  to  perform  it,  or 
the  fight  to  enforce  it,  passes  to  the  assignee  of  the  land.9  The  criterion  for 
determining  whether  a  covenant  runs  with  the  land  is  the  intention  of  the 
parties;  if  the  covenants  are  of  such  a  nature  that  they  can  run  with  the  land, 
and  the  deed  expresses  such  an  intention,  they  bind  not  only  the  original 
parties  but  the  subsequent  owners.10  In  order  to  create  covenants  running 
with  the  land,  it  is  not  necessary  that  the  agreement  should  in  terms  purport 
so  to  do.11  Such  an  agreement  creates  an  equitable  charge  on  the  land  of  the 


1.  Hoffstol  v.  Voight,  146  Pa.  St.  632.  And 
see  the  title  Contribution  and  Exoneration, 
vol.  7,  p.  362. 

2.  Davis  v.  Marshall.  9  La.  Ann.  480. 

3.  Naked  Promise  to  Contribute  Not  Binding  on 
Purchaser.  —  Duer  v.  Fox,  (Supm.  Ct.  Spec.  T.) 
29  Misc.  (N.  Y.)  81.  Compare  Haines  v.  Drips, 
2  Pars.  Eq.  Cas.  (Pa.)  236.  See  also  supra, 
this  title,  Rights  and  Liabilities  of  Adjoining 
Owners  —  Whether  Builder  Entitled  to  Lien. 

4.  Cole  v.  Hughes,  54  N.  Y.  444,  13  Am. 
Rep.  611;  Scott  v.  McMillan,  76  N.  Y.  141;  Se- 
bald  v.  Mulholland,  155  N.  Y.  455.  affirming 
(N.  Y.  Super.  Ct.  Gen.  T.)  31  N.  Y.  Supp.  863, 
(N.  Y.  Super.  Ct.  Eq.  T.)  6  Misc.  (N.  Y.)  349; 
Weeks  v.  McMillan,  13  Daly  (N.  Y.)  139;  Nalle 
v.  Paggi,  (Tex.  1888)  9  S.  W.  Rep.  205.  But 
see  Sharp  v.  Cheatham,  88  Mo.  498,  57  Am. 
Rep.  433. 

Agreement  Made  with  Executors  of  Common 
Owner. —  Where  an  owner  of  two  adjoining 
lots  builds  on  one,  placing  a  wall  on  the  divid- 
ing line  cf  the  lots,  and  conveys  it  to  A  and 
dies,  and  his  executors  subsequently  convey 
the  other  lot  to  B  by  a  deed  by  which  B  agrees 
for  himself,  his  heirs  and  assigns,  to  pay  such 
executors  or  their  successors  in  case  of  build- 
ing and  using  the  wall  of  the  house  built  on 
the  adjoining  lot,  the  executors  cannot  recover 
from  a  grantee  of  B  who  builds  upon  such  lot, 
because  the  agreement  does  not  run  with  the 
land  and  there  is  no  implied  contract  to  pay 
on  the  part  of  such  grantee.  Lincoln  v.  Bur- 
rage,  177  Mass  378. 

5.  Agreement  Limited  to  Duration  of  Title.  — 
Kahn  v.  Mount  46  N'.  Y.  App.  Div.  84. 

6.  Assumption  of  Obligation  by  Grantee.  —  Jor- 


dan v.  Kraft,  33  Neb.  844;  Stewart  v.  Aldrich, 
8  Hun  (N.  Y.)  241.  See  also  Standish  v.  Law- 
rence, in  Mass.  in. 

7.  Agreements  Imposing  Liability  on  Promisor's 
Successors  in  Title. —  Harris  v.  Dozier,  72  111. 
App.  542;  Conduitt  v.  Ross,  102  Ind.  166; 
Richardson  v.  Tobey,  121  Mass.  457,  23  Am. 
Rep.  283;  King  v,  Wight,  155  Mass.  444; 
Warner  v.  Rogers,  23  Minn.  34;  Mott  v.  Oppen- 
heimer,  135  N.  Y.  312,  affirming  60  Hun  (N.  Y.) 
584;  Keteltas  v.  Penfold,  4  E.  D.  Smith  (N. 
Y.)  122:  Weyman  v.  Ringold,  1  Bradf.  (N.  Y.) 
61;  Mithoff  v.  Hughes,  3  Ohio  Cir.  Dec.  62. 

Covenant  of  One  Having  Contract  of  Purchase 
Not  Binding  on  Assignee  of  Contract.  —  Where 
one  having  a  contract  for  the  purchase  of  a  lot 
enters  into  ihe  usu'al  agreement  for  the  erec- 
tion of  a  party  wall  by  the  owner  of  an  adjoin- 
ing lot,  covenanting  that  the  said  agreement 
shall  be  perpetual  and  shall  run  with  the  land, 
an  assignee  of  the  contract  to  purchase  who 
fulfils  the  contract  and  takes  title  is  not  liable 
to  t  he  builder  for  using  the  wall,  nor  is  a 
grantee  of  such  assignee.  Lester  v.  Baron,  40 
Barb.  (N.  Y.)  297. 

8.  Promisor  Not  Liable  for  Use  by  His  Grantee. 
—  Parsons  v.  Baltimore  Bldg.,  etc.,  Assoc.,  44 
W.  Va.  335. 

Continued  Ownership  by  Promisor  Presumed.  — 
Prefontaine  v.  McMicken,  8  Wash.  694. 

9.  Covenant  Running  with  Land. —  Kahn  v. 
Mount,  46  N.  Y.  App.  Div.  84.  See  also  the 
title  Covenants,  vol.  8,  p.  134. 

10.  Criterion. —  Mohr  v.  Parmalee,  43  N.  Y. 
Super.  Ci.  320.  See  also  the  title  Covenants, 
vol.  8,  p.  134. 

11.  King  v.  Wight,  155  Mass.  444. 
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promisor  in  the  hands  of  the  grantee,  which  may  be  enforced  by  an  appro- 
priate equitable  proceeding,1  or  the  grantee  may  be  held  liable  in  a  personal 
action.2  Though  the  equitable  lien  continues  against  the  property  in  the 
hands  of  a  grantee  of  one  who  made  use  of  the  wall,  there  is  no  personal 
liability  against  the  grantees  or  assigns  of  the  original  covenantors,  except 
the  one  who  first  used  the  wall.3 

b.  Under  Statutes.  —  Under  the  Pennsylvania  statute  providing  that  the 
first  builder  of  a  party  wall  shall  be  reimbursed  before  the  second  builder  shall 
in  any  wise  use  or  break  into  the  wall,  the  right  of  the  first  builder  to  con- 
tribution is  not  a  lien  on  the  land  of  the  adjoining  owner  who  has  made  use 
of  the  wall,  but  is  a  mere  personal  charge  against  such  user,  and  hence  cannot 
be  enforced  against  his  grantee.4  Under  the  Iowa  statute,  one  who  makes 
use  of  a  party  wall  standing  in  part  on  land  purchased  by  him  must  contribute 
to  the  cost  of  erecting  it,5  and  a  grantee  of  one  who  first  used  a  wall,  who 
takes  with  notice  that  such  other  has  not  contributed  to  the  cost  of  its  erec- 
tion, is  liable  to  the  builder.6  Under  the  Louisiana  statute,  the  grantee  of 
the  user  is  liable  though  he  takes  without  notice  that  his  predecessor  in  inter- 
est has  not  contributed.7 

2.  Whether  Grantee  of  Builder  Can  Enforce  Contribution  —  a.  Under  Terms 
of  Party-wall  Agreement.  —  Where  a  party  wall  is  erected  by  one  of  two 
adjoining  owners  under  an  agreement  by  the  other  that  he  will  pay  the  builder 
one-half  of  the  value  thereof  whenever  he  or  his  assigns  shall  use  it,  the  right 
to  contribution  is  personal  to  the  builder  and  cannot  be  enforced  by  his 
grantee.8  If  the  promise  is  to  pay  to  the  builder  or  his  assigns,  or  if  equiva- 
lent language  is  used,  the  grantee  of  the  builder  is  the  person  entitled  to 
enforce  contribution  where  a  use  is  made  subsequently  to  his  acquisition  of 
title.9 

b.  Under  Statutes.  —  Under  the  early  Pennsylvania  party-wall  statute, 
the  right  of  the  builder  of  a  party  wall  to  contribution  was  personal  and  did  not 
pass  to  his  grantee  of  the  land  on  which  the  building  of  which  the  party  wall 

1.  Agreement  Creates  Equitable  Charge  on  Land.     ing  owner,  under  a  promise  from  the  adjoin- 

—  Keating-  v.  Korfhage,  88  Mo.  524.  ing  owner  that  he  will  pay  half  the  cost  of 

2.  Grantee  Personally  Liable. —  Roche  v.  Ull-  erecting  the  wall  when  he  shall  use  the  same, 
man,  104  111.  11;  Keating  v.  Korfhage,  88  Mo.  the  promise  is  personal  to  the  husband  and 
524.  cannot  be  enforced  by  the  assignee  of  the  wife. 

3.  Grantee  of  Grantee  Using  Not  Personally  Lia-  McDonnell  v.  Culver.  8  Hun  (N.  Y.)  155. 

ble.  —  Fergus  Falls  First  Nat.  Bank  v.  Security  9.  Promise  to  Pay  in  Nature  of  Covenant  Run- 
Bank,  61  Minn.  25;  Pfeiffer  v.  Matthews,  161  ning  with  Land.  —  McChesney  v.  Davis,  86  111. 
Mass.  487,  42  Am.  St.  Rep.  435,  holding  that  a  App.  380;  Tomblin  v  Fish,  18  111.  App  439; 
mortgagee  is  not  liable  for  the  use  of  a  wall  Maine  v.  Cumsion,  98  Mass.  317;  King  v. 
by  a  rr  ortgagor  in  possession.  Wight,  155  Mass.  444;  Adams  v.  Noble,  120 

4.  Contribution  Not  Enforceable  Against  Grantee  Mich.  545;  Keating  v.  Korfhage,  S8  Mo.  524; 
of  User. — Ingles  v.  Bringhurst,  1  Dall.  (Pa.)  341.  Hall  v.  Geyer,  7  Ohio  Cir.  Dec.  436.  Com- 

5.  Purchaser  Using  Wall  Bound  to  Contribute,  pare  Joy  v.  Boston  Penny  Sav.  Bank,  115 

—  Wickersham  v.  Orr,  9  Iowa  253,  74  Am.  Mass.  60. 

Dec.  348:    Bertram  v.  Curtis,  31  Iowa  46;  Where  the  title  to  both  lots  vests  by  mesne 

Beggs '  v.  Duling,  102  Iowa  13.  conveyances  in  the  same  person,  the  promisee 

6.  Grantee  of  User  Liable.  —  Pew  v.  Buchanan,  under  the  original  agreement  cannot  recover 
72  Iowa  637.    v.  against  the  owner  of  the  two  lots  who  has 

7.  Grantee  of  User  Liable  under  Louisiana  Stat-  made  use  of  the  party  wall  by  erecting  a  build- 
ute.  —  Winter  v.  Reynolds,  24  La.  Ann.  113;  ing  on  the  lot  originally  belonging  to  the 
Chism  v.  Lefebre,  27  La.  Ann.  199.  promisor;  for  the  promise  was  not  personal, 

8.  Eight  to  Enforce  Contribution  Personal  to  but  ran  with  the  land  and  became  extinct  by 
Builder.  —  Behrens  v.  Hoxie,  26  III.  App.  417;  merger.  Kimm  v.  Griffin,  67  Minn.  25,  64 
Cole  v.  Hughes,  54  N.  Y.  444,  13  Am.  Rep.  Am.  St.  Rep.  385,  distinguishing  Pillsbury  v. 
611;  Hart  v.  Lyon,  90  N.  Y.  663.  See  also  Morris,  54  Minn.  492.  See  also  Pratt  v.  Meigs, 
Weld  v.  Nichols,  17  Pick.  (Mass.)  538,  and  the  2  Pars.  Eq.  Cas.  (Pa.)  302. 

title  Covenants,  vol.  8,  p.  142,  note.    Compare  Mortgagee  of  Builder  After  Foreclosure  May  En- 

Irv  ing  v.  Turnbull,  (1900)  2  Q  B.  129;  Burlock  force  Contribution.  —  National  L.   Ins.  Co.  v. 

v.  Peck,  2  Duer  (N.  Y.)  90;  Brown  v.  Pentz,  1  Lee,  75  Minn.  157. 

Abb.  App.  Dec.  (N.  Y.)  227.  Agreement  Held  Not  Technically  a  Covenant 

Where  a  Husband  Erects  a  Building  standing  Running  with  Land.  —  Piatt  v.  Eggleston,  20 

equally  on  the  land  of  his  wife  and  an  adjoin-  Ohio  St.  414. 
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formed  a  part  was  built.1  The  Act  of  April  10,  1849,  provides  that  in  all 
conveyances  of  buildings,  the  right  to  compensation  for  the  party  wall  built 
therewith  shall  be  taken  to  have  passed  to  the  purchaser  unless  otherwise 
expressed.  Such  statute  does  not,  however,  apply  to  conveyances  made 
prior  to  its  passage.2  In  other  jurisdictions  the  grantee  of  the  builder  is 
entitled  to  compensation  for  a  use  of  the  wall  made  subsequently  to  the  grant 
to  him,3  though  not  for  a  use  made  prior  to  the  grant.4 

3.  Whether  Party  Walls  or  Party-wall  Agreements  Constitute  Incumbrances.  — 

A  Party  Wall  Standing  Equally  on  the  Land  of  Two  Adjoining  Owners  has' been  held  not  to 
be  an  incumbrance  which  will  justify  a  prospective  purchaser's  refusal  to  con- 
summate his  contract  for  the  purchase  of  one  of  the  tracts,5  though  a  wall 
standing  wholly  on  the  land  with  reference  to  which  the  contract  was  made, 
and  subject  to  appropriation  and  use  for  all  the  purposes  of  a  party  wall  by 
the  proprietor  of  the  adjoining  lot,  is  such  an  incumbrance.0 

Party-wall  Agreements.  —  An  agreement  running  with  the  land,  authorizing 
the  owner  of  land  adjoining  that  conveyed  by  a  deed  covenanting  against 
incumbrances,  to  erect  a  party  wall  standing  equally  on  the  land  of  each,  has 
been  held  to  be  an  incumbrance.  7 

VII.  Termination  of  Right  to  Maintenance  —  Destruction  of  wan.  —  Neither 
of  the  owners  of  a  party  wall  standing  equally  on  the  land  of  both,  and  used 
by  them  in  the  support  of  their  respective  buildings,  is,  in  the  absence  of  an 
agreement  to  that  effect,  bound  to  rebuild  such  wall  in  case  of  its  casual 
destruction.8  An  agreement  to  erect  a  new  party  wall  cannot,  in  such  case, 
be  implied.9 

PASS  (CARRIER).  —  See  the  title  Tickets  and  Fares. 
PASS  —  PASSING  —  PASSAGE.    (See   also  the  titles  Counterfeiting, 
vol.  7,  p.  875 ;  Forgery,  vol.  13,  p.  108 1.)  —  See  note  10. 


1.  Right  Personal  to  Builder  under  Early  Penn- 
sylvania Statute.  —  Todd  v.  Stokes,  10  Pa.  St. 
155;  Gilbert  v.  Drew,  10  Pa.  St.  219;  Dannaker 
v.  Riley,  14  Pa.  St.  435;  Oat  v.  Middleton,  2 
Miles  (Pa.)  247;  Hart  v.  Kucher,  5  S.  & 
R.  (Pa.)  1;  White  v.  Snyder,  2  Miles  (Pa.) 
395- 

2.  Statute  Not  Retroactive.  —  Dannaker  v. 
Riley,  14  Pa.  St.  435;  Bell  v.  Bronson,  17  Pa. 
St.  363.  Compare  Pratt  v.  Meigs,  2  Pars.  Eq. 
Cas.  (Pa.)  302. 

A  Grantee  of  the  Lot  Built  on,  Who  Takes  With- 
out Notice  that  an  adjoining  proprietor  has  pur- 
chased the  right  to  use  his  wall  as  a  party 
wall,  may  enforce  contribution  from  such 
proprietor  who  replaces  a  temporary  structure 
by  a  permanent  one  making  use  of  the  wall; 
and  the  existence  of  such  temporary  structure, 
though  fastened  to  the  wall,  does  not  consti- 
tute notice.  Heitnbach's  Appeal,  (Pa.  1887)  7 
All.  Rep.  737.  See  also  Van  Gunten  v.  Parks, 
25  W.  N.  C.  (Pa.)  527. 

Right  of  Grantee  Superior  to  Unrecorded  Assign- 
ment. —  Knight  v.  Beenken,  30  Pa.  Si.  372. 

The  Statute  Applies  to  a  Wall  Built  Entirely  on 
the  Builder's  Land,  where  he  thereafter  conveys 
the  adjoining  land  and  one-half  of  the  wall, 
with  a  party-wall  easement  on  paying  a  stipu- 
lated price.  Voight  v.  Wallace,  179  Pa.  St. 
520. 

3.  Grantee  Entitled  to  Contribution.  —  Halpine 
v.  Barr,  21  D.  C.  331;  Thomson  v.  Curtis,  28 
Iowa  229;  Irwin  u.  Peterson,  25  La.  Ann.  300. 

Under  Ordinance.  —  Hunt  v.  Ambruster,  17 
N.  J.  Eq.  208. 

22  C.  of  L. — 17 


4.  Grantee  Not  Entitled  to  Compensation  for 
Use  Prior  to  Grant.  —  Eberly  v.  Ben  rend,  20  D. 
C.  215. 

5.  Existing  Party  Wall  Held  No  Incumbrance. 

—  Waterman  v.  Van  Every,  (N.  Y.  Cl.  App. 
1871)3  Alb.  L.  J.  304.  See  also  the  title  Cove- 
nants, vol.  8,  pp.  125,  126. 

Compare  Burr  v.  Lamaster,  30  Neb.  688,  27 
Am.  St.  Rep.  428;  Imperial  Bank  v.  Metcalfe, 
11  Ont.  467. 

6.  Easement  in  Wall  an  Incumbrance.  —  See 
the  title  Covenants,  vol.  8,  p.  125,  note  7. 

7.  Party-wall  Agreements  as  Incumbrances. — 
Mackey  v.  Harmon,  34  Minn.  168  (quota/  from 
in  title  Covenants,  vol.  8,  p.  126.  note); 
Knowles  v.  Ott,(Tex.  Civ.  App.  1895)34  S.  W. 
Rep.  295. 

Agreement  to  Contribute  to  Cost  of  Rebuilding 
or  Repairing  Is  an  Incumbrance.  —  O'Neil  v.  Van 
Tassel,  137  N.  Y.  297;  Corn  v.  Bass,  43  N.  V. 
App.  Div.  53. 

8.  Casual  Destruction  of  Wall  Terminates  Right 
to  Maintenance. — Sherred  v.  Cisco,  4  Saudf. 
(N.  Y.)4gi;  Odd  Fellows  Assoc.  v.  Hegele,  24 
Oregon  16.  See  also  Moore  v.  Shoemaker,  10 
App.  Cas.  (D.  C.)  6;  Dowling  v.  Henning, 
20  Md.  179,  83  Am.  Dec.  545;  and  the  title 
Easements,  vol.  10,  p.  438. 

9.  Agreement  to  Erect  New  Wall  Cannot  Be  Im- 
plied.—  Antomarchi  v.  Russell,  63  Ala.  356; 
Huck  v.  Flentye,  80  111.  258. 

10.  Pass.  —  A  Missouri  statute  (now  Rev. 
Stat.  1899.  §  2948)  provides  that  if  a  testator 
shall  "  by  will  pass  any  real  estate  to  his  wife, 
such  devise  shall  be  in  lieu  of  dower."  In 
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Definitions. 


PASSBOOK.  -  See  note  I. 

PASSENGER  CAR.  —  See  Car,  vol.  5,  p.  144;  Omnibus,  vol.  21,  p.  916; 

and  the  titles  CARRIERS  OF  PASSENGERS,  vol.  5,  p.  474 ;  SLEEPING  CARS  ; 

Street  Railways. 

PASSENGER.  —  See  the  titles  CARRIERS  OF  PASSENGERS,  vol.  5,  p.  486 ; 
Sleeping  Cars;  Tickets  and  Fares. 

PASSENGER  SHIP.    (See  also  the  title  Ships  and  Shipping.)  —  See  note  2. 

PASSENGER  STATION.  (See  also  the  titles  CARRIERS  OF  PASSENGERS; 
vol.  5,  p.  607  ;  Stations.)  —  See  note  3. 

PASSION.  —  See  the  title  Murder  and  Manslaughter,  vol.  21,  p.  172 
et  seq. 

PASSPORT.  —  I.  A  passport,  or  sea  letter,  is  a  well-known  document  in  the 
usage  of  maritime  commerce,  and  is  defined  to  be  a  permission  from  a  neutral 
state  to  the  master  of  a  ship  to  proceed  on  his  proposed  voyage,  usually  con- 
taining a  statement  of  his  name  and  residence  and  of  the  name,  property, 
description,  tonnage,  and  destination  of  the  ship.4 


Young  v.  Boardman,  97  Mo.  185,  it  was  held 
that  the  word  pass  in  the  statute  means  "  de- 
vise "  and  nothing  else.  See  also  Gant  v. 
Henly,  64  Mo.  162.  And  see  the  title  Equita- 
ble Election,  vol.  11,  pp.  82,  83. 

Pledge. —  The  mere  indorsement  and  de- 
livery of  a  bill  of  lading  by  way  of  pledge  for 
a  loan  do  not  pass  "  the  property  in  the 
goods,"  in  the  sense  of  the  provision  of  the 
English  Bills  of  Lading  Act  (see  the  title  Con- 
tracts of  Affreightment,  etc.,  vol.  7,  p.  265, 
note  3),  but  such  an  indorsee  takes  only  a 
special  property.  Sewell  v.  Burdick,  10  App. 
Cas.  74,  reversing  13  Q.  B.  D.  159,  which  re- 
versed 10  Q.  B.  D.  363.  See  also  the  title  Bills 
of  Lading,  vol.  4,  p.  548. 

Passage  of  Statute.  (See  also  the  litle  Stat- 
utes.)—  An  act  of  the  legislature  is  passed 
only  when  it  has  gone  through  all  the  forms 
made  necessary  by  the  constitution  to  give  to 
it  force  and  validity  as  a  binding  rule  of  con- 
duct for  the  citizen,  lispassage  is  dated  from 
the  time  when  it  ceased  to  be  a  mere  propo- 
sition or  bill,  and  jiassed  into  a  law.  Wart- 
man  v.  Philadelphia,  33  Pa.  St.  208.  See  also 
Chumasero  v.  Potts,  2  Mont.  285;  State  v. 
Mounts.  36  W.  Va.  186. 

A  reference  in  a  bill  to  its  passage  has  been 
held  to  refer  to  the  time  when  it  takes  effect. 
Johnson  v.  Fay,  16  Gray  (Mass.)  145. 

Passed  by  Majority.  —  The  charter  of  a  city 
provided  that  no  ordinance  or  resolution 
should  be  passed  except  by  a  majority  of  all 
the  members  elected.  The  number  of  mem- 
bers elected  being  eight,  it  was  held  that  an 
ordinance  passed  by  a  vote  of  four  in  the 
affirmative  to  three  in  the  negative  was  not 
passed  by  a  majority  of  all  the  members 
elected,  and  was  therefore  void.  San  Fran- 
cisco v.  Hazen,  5  Cal.  169.  See  also  Majority, 
vol.  19,  p.  613. 

Passage  Home.  —  See  Home,  vol.  15,  p.  513, 
notes. 

Passage  Broker.  —  As  to  who  is  a  "passage 
broker  "  within  the  English  Merchant  Ship- 
ping Act  of  1894,  see  Morris  v.  Howden,  (1897) 
1  Q.  B.  378. 

Passage  Money  and  Freight  Compared.  —  See 
The  Main  v.  Williams,  152  U.  S.  130,  and  see 
Freight,  vol.  14,  p.  546. 

Passage  of  the  Mails.  —  In  U.  S.  v.  Claypool, 
14  Fed.  Rep.  129,  it  was  said:  "  By  the  terms 


'passage  of  the  mails'  is  meant  the  trans- 
mission of  mail  matter  from  the  time  the  same 
is  deposited  in  a  place  designated  by  law  or 
the  rules  of  the  post-office  department  up  to 
the  time  the  same  is  delivered  to  those  to 
whom  it  is  addressed."  This  case  arose  upon 
the  Act  of  Congress  defining  the  crime  of  ob- 
structing the  passage  of  the  mails.  See  also 
the  title  Postal  Laws 

1.  Passbook — Banks.  (See  also  the  titles 
Banks  and  Banking,  vol.  3,  p.  840;  Docu- 
mentary Evidence,  vol.  9,  p.  940;  Gifts,  vol. 
14,  pp.  1029,  1039,  1060.) — In  Wine  v.  Vince- 
not,  43  Cal.  330,  it  was  said:  "  The  passbook 
of  the  bank  here  is  an  account  kept  between 
the  bank  and  the  depositor  —  an  account  ac- 
knowledged and  certified  from  lime  to  time, 
showing  the  business  transactions  of  the  par- 
ties with  each  other  at  those  periods,  and  car- 
rying upon  its  face  a  fluctuating  balance." 

2.  Passenger  Ship.  —  An  English  statute  pro- 
vided that  a  passenger  steamer  should  have  a 
duplicate  of  her  board-of-trade  certificate  "put 
up  in  some  conspicuous  part  of  the  ship." 
A  launch  was  used  for  the  purpose  of  carrying 
passengers  on  pleasure  trips  round  an  artificial 
lake  half  a  mile  long  by  one  hundted  and 
eighty  yards  wide,  without  having  any  dupli- 
cate of  a  board-of-trade  certificate  put  up  in 
her.  Lord  Coleridge,  C.  J.,  said  :  '  The  launch 
in  question  cannot  be  held  to  be  within  the 
provisions  of  section  318  unless  il  can  be  said 
to  be  a  sliij},  for  the  section  requires  the  dupli- 
cate certificate  to  be  put  up  in  a  conspicuous 
part  of  the  ship.  And  by  section  2  the  term 
ship  is  defined  to  include  '  every  description 
of  vessel  used  in  navigation  not  propelltd  by 
oars.'  We  are,  therefore,  reduced  to  the  ques- 
tion whether  this  launch  was  a  vessel  used  in 
navigation.  I  think  that,  having  regard  to 
the  size  of  the  sheet  of  water  on  which  it  was 
used,  it  was  not."    Southport  v.  Morriss,  (1893) 

1  Q.  B.  359.    See  also  Kennaird  v.  Cory,  (1898) 

2  Q.  B.  5S4. 

3.  Ejectment  of  Passengers  at  Passenger  Sta- 
tions.—  See  the  title  Carriers  of  Passengers, 
vol.  5,  p.  607  et  seq. 

Term  Equivalent  to  "  Depot."  —  See  Depot, 
vol.  9,  p.  366,  note. 

4.  Passport.  —  Marshall  on  Insurance  (3d  ed.) 
410;  Sleght  v.  Hartshorne,  2  Johns.  (N.  V.) 
543.    See  also  The  Success,  1  Dods.  132;  The 
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Definitions. 


II.  A  document  granted  in  time  of  war  to  protect  persons  or  property 
from  the  general  operation  of  hostilities.1 

III.  In  most  countries  of  Continental  Europe  passports  are  given  to  trav- 
elers. These  are  intended  to  protect  them  on  their  journey  from  all  molesta- 
tion while  they  are  obedient  to  the  laws.  The  secretary  of  state  may  issue 
passports  or  cause  their  issuance  in  foreign  countries  by  such  diplomatic  or 
consular  officers  of  the  United  States  and  under  such  rules  as  the  President 
may  prescribe,  but  only  to  citizens  of  the  United  States.* 

PAST.  —  See  note  3. 

PASTURE,  COMMON  OF.  —  See  COMMON,  vol.  6,  p.  232. 
PATENTABLE  COMBINATION.  —  See  AGGREGATION,  vol.  2,  p.  2,  and  see 
the  title  PATENTS,  post. 

PATENTABLE  INVENTION.  —  See  the  title  Patents,  post. 
PATENT  AMBIGUITY.  —  See  the  title  Ambiguity,  vol.  2,  p.  288. 
PATENT  FUEL.  —  See  Coal,  vol.  6,  p.  170. 
PATENT  MEDICINE.  —  See  note  4. 

PATENT  BIGHT.  (See  also  the  title  PATENTS,  post.)  —  A  patent  right  is  a 
right  protected  by  letters  patent  to  use  the  process,  combination,  or  appliance 
discovered  by  the  patentee  for  the  production  of  a  certain  result.  It  is  an 
incorporeal  right,  conferred  by  the  government,  by  way  of  encouragement  to 
and  as  compensation  for  the  employment  of  time  and  labor  and  money  in  the 
discovery  of  new  and  useful  things,  to  minister  to  the  comfort  and  aid  in  the 
progress  of  the  country.5 

pared  ready  for  immediate  use  by  the  public, 
put  up  in  packages  or  bottles  labeled  with  the 
name,  and  accompanied  with  wrappers  con- 
taining directions  for  their  use  and  the  con- 
ditions for  which  they  are  specifics."  State  v. 
Donaldson,  41  Minn.  80.  See  also  ihe  title 
Druggist,  vol.  10,  p.  268,  catchline  Under  the 
Mitmesota  Pharmacy  Act. 

A  statute  limiting  the  right  to  sell  patent  or 
proprietary  medicines  to  registered  pharma- 
cists has  been  held  to  be  void.  Noel  v.  People, 
187  111.  587. 

Patent  Medicine  and  Proprietary  Medicine  Dis- 
tinguished under  English  Pharmacy  Act.  —  See 
the  title  Druggist,  vol.  10,  p.  269. 

6.  Patent  Right.  —  Com.  v.  Central  Dist., 
etc.,  Tel.  Co.,  145  Pa.  St.  121,  27  Am.  St. 
Rep.  677. 

Property.  —  In  Rehfuss  v.  Moore,  134  Pa. 
St.  462,  it  was  held  that  a  patent  right  was 
such  property  as  might  be  contributed  to  the 
capital  of  a  limited  partnership  association. 
See  also  the  title  Partnership,  ante,  p.  2. 

Patent  Right  Distinguished  from  Machine.  — 
See  State  v.  Peck,  25  Ohio  Si.  26,  stated  under 
the  title  Bills  and  Notes,  vol.  4,  p.  137,  note. 
See  also  the  title  Patents,  post. 

Exemption  from  State  Taxation.  — ■  See  the  title 
Exemptions  (from  Taxation),  vol.  12,  p.  376. 
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Vrow  Elizabeth,  5  C.  Rob.  10;  The  Vigilantia, 
1  C.  Rob.  1;  The  Vreede  Scholtys,  5  C.  Rob. 
12,  note. 

Sea  Letter  Distinguished.  —  "  The  sea-letter 
*  *  *  specifies  the  nature  and  quantity  of 
the  cargo,  the  place  from  whence  it  comes,  and 
its  destination."  Sleght  v.  Hartshorne,  2 
Johns.  (N.  Y.)  544. 

1.  Bouv.  L.  Diet.;  Wheaton  on  Int.  Law 
(8th  ed.),  §  220;  1  Kent's  Com.  162.  See  also 
the  title  International  Law,  vol.  16,  p. 
II59- 

2.  Boav.  L.  Diet.  See  also  1  Kent's  Com. 
162,  182;  Urtetiqui  v.  D'Arcy,  9  Pet.  (U.  S.) 
692. 

As  Proof  of  Citizenship.  —  A  passport  issued 
by  the  department  of  state  is  not  evidence  in 
a  court  of  justice  that  the  person  to  whom  it 
was  given  was  a  citizen  of  the  United  Slates. 
In  re  Gee  Hop,  71  Fed.  Rep.  276;  Urtetiqui  v. 
D'Arcy,  9  Pet.  (U.  S.)  692. 

3.  "Now  Past."  —  An  indictment  alleged  that 
an  offense  was  committed  on  a  certain  day  of 
September  "  now  past."  It  was  held  that  the 
time  was  not  stated  with  sufficient  certainty, 
as  this  did  not  in  terms  or  by  reference  state 
any  year.  Com.  v.  Flynn,  3  Cush.  (Mass.) 
525    And  see  the  title  Time,  Computation  of. 

4.  "  Patent  or  '  Proprietary '  Medicines  are  pre- 


PATENTS. 


By  William  B.  Hale  and  John  C.  Myers. 

I.  Definition,  Origin,  and  Nature,  270. 

1.  Definition,  270. 

2.  Statutory  Origin,  270. 

3.  Poiver  to  Grant  Patents,  270. 

a.  Of  Congress,  270. 

Ik  Of  the  Several  States,  271. 

4.  Construction  of  Statutes,  271. 

5.  Nature  of  Patent  Right,  27 1. 

a.  As  Monopoly,  271. 

b.  As  Contract,  272. 

c.  As  Property,  272. 

6.  Right  of  Inventor  in  Unpatented  Invention,  272. 

a.  At  Common  law,  272. 
/'.   Under  Patent  Statutes,  273. 
II.  Patentability  of  Inventions,  273. 

1.  Elements  of  Patentability,  273. 

2.  Subjects  of  Patents,  273. 

«.  Statutory  Classes  of  Inventions,  273. 

Art  or  Process,  273. 

Machines,  275. 

Manufactures,  275. 
^.  Composition  of  Matter,  276. 
/.  Designs,  276. 

<§r.  Principle  or  law  of  Nature,  276. 

Function  or  Result,  277. 
;'.  Product,  278. 
/.  Improvements,  278. 

3.  Invention,  279. 

Necessity,  279. 

What  Constitutes  Invention,  281. 

(1)  General,  281. 

(«)  Definition,  281. 

($)  Invention  Distinguished  from  Mechanical  Skill,  281. 
(r)  Question  of  Fact,  282. 

(//)  Definition  an  Impracticable  Test  —  Illustration  and 
Exclusion  the  Accepted  Method,  282. 

(2)  Particular  Tests  of  Invention,  286. 

(</)  Nature  and  Degree  of  Skill,  286. 

Simplicity  or  Obviousness  of  Device,  286. 
(c)  Change  in  Size,  Proportions,  or  Degree,  287. 
(</)  Change  in  Form,  288. 

(>)  Change  in  location  of  Parts  or  Sequence  of  Opera- 
tion, 289. 
(_/)  Change  of  Material,  290. 
(,§■)  Duplication  or  Multiplication  of  Parts,  291. 
(//)  Omission  of  Parts,  291. 
(z)  Substitution  of  Equivalents,  291. 

Statement  of  Rule,  291. 
/V'.    What  Constitute  Equivalents,  292. 
(_/)  Combination  and  Aggregation,  293. 
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(k)  Application  to  New  Use,  295. 

aa.  Ordinarily  Not  Patentable,  295. 

bb.  Exception  to  Rule,  297. 
(/)  Designs,  298. 

(;;/)  Reduction  to  Practical  Use  or  Operation,  298. 
c.  Evidence  of  Invention,  300. 

(1)  P resumptions  and  Burden  of  Proof  ,  300. 

(2)  Prior  State  of  Art,  300. 

(3)  Novelty  and  Utility,  301. 

(4)  Ineffectual  Attempts  by  Former  Experimenters,  302. 

(5)  Extent  of  Adoption  and  Use,  303. 

(6)  Other  Matters,  304. 

(7)  Weight  and  Sufficiency  of  Evidence,  305. 
4.  Novelty  and  Anticipation,  305. 

a.  Necessity  of  Novelty,  305. 

b.  What  Constitutes  Patentable  Novelty,  306. 

c.  Anticipation,  306. 

(1)  In  General,  306. 

(2)  What  Constitutes,  306. 

{a)  In  General,  306. 
(b')  Prior  Knowledge  or  Use,  307. 
aa.  In  General,  307. 

bb.  Nature  and  Extent  of  Knowledge  or  Use,  307. 

cc.  Accidental  or  Unintentional  Production,  308. 

dd.  Lost  or  Forgotten  Arts  or  Devices,  308. 

ee.  Concealed  Inventions,  309. 

ff.  Reduction  to  Practical  Use  or  Operation,  309. 

gg.  Experiments  and  Incomplete  Inventions,  310. 

hh.  Unsuccessful  Devices,  312. 
ii.  Different  Use  or  Purpose,  312. 
if)  Prior  Pate ?ils,  314. 

aa.  In  General,  314. 

bb.  Foreign  Patents,  315. 

cc.  Prior  Patents  to  Same  Person,  316. 

dd.  Sufficiency  of  Description  in  Prior  Patent,  316. 
Prior  Description  in  Printed  Publication,  317. 

aa.  In  General,  317. 

bb.  Sufficiency  of  Publication,  317. 

cc.  Proof  of  Publication,  3 1 8. 

dd.  Priority  to  Date  of  Invention,  318. 

ee.  Sufficiency  of  Description,  318. 

ff.  Operation  and  Effect  of  Publication,  319. 
(f)  Priority  of  Anticipation  to  Date  of  Invention,  319. 
(/)  Identity  of  Anticipating  Devices,  320. 
(,§■)  Knowledge  by  Inventor  of  Prior  Device  or  Descrip- 
tion, 322. 
(Ji)  Question  of  Fact,  322. 
(/)  Particular  Classes  of  Inventions,  322. 

aa.  New  Manufacture,  322. 

bb.  Process,  323. 

cc.  Combinations,  324. 

dd.  Designs,  326. 

d.  Evidence  of  Novelty  or  Anticipation,  327. 

(1)  Presumptions  and  Burden  of  Proof,  327. 

(a)  In  General,  327. 

Conflicting  Patents,  328. 

(2)  Fact  of  Invention,  328. 

(3)  Date  of  Invention,  328. 

(4)  Intrinsic  Evidence  of  Novelty,  328. 

(5)  Prior  State  of  Art,  329. 
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(6)  Long-felt  Want,  329. 

(7)  Success,  Utility,  Recognition,  and  Adoption,  329. 

(8)  Expert  and  Opitiion  Evidence,  329. 

(9)  Res  Judicata  and  Estoppel,  330. 

(10)  Admissions,  330. 

(11)  Judicial  Notice,  330. 

(12)  Reduction  to  Practice,  330. 

(13)  Comparison  of  Devices,  330. 

(14)  Weight  and  Sufficiency,  331. 

(a)  In  General,  331. 

(b)  Oral  Testimony,  331. 

(<:)  Expert  and  Opinion  Evidence,  332. 
(d)  Suspicious  Coincidence,  332. 
(V)  Miscellaneous  Cases,  332. 

5.  Utility,  332. 

a.  Necessity,  332. 

(1)  /«  General,  332. 

(2)  Design  Patents,  333. 
^.  Nature  and  Kind,  333. 

<r.  Degree  a?id  Extent,  333. 
Evidence  as  to  Utility,  334. 

6.  Prior  Public  Use  or  Sale,  336. 

a.       General,  336. 

What  Constitutes,  336. 

(1)  /«  General,  336. 

(2)  Experimental  Use,  338. 

(3)  Consent  and  Allowance  of  Inventor,  339. 
<r.  77;//^        Continuance  of  Use  or  Sale,  340. 

Evidence,  340. 

7.  Abandonment,  341. 

a.        General,  341. 
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Power  to  Grant  Patents. 


1.  Definition,  Oeigin,  and  Natube  —  1.  Definition.  —  A  patent  is  a  grant 
by  the  state  of  the  exclusive  privilege  of  making,  using,  and  vending,  and  of 
authorizing  others  to  make,  use,  and  vend,  the  subject-matter  of  an  invention.1 

2.  Statutory  Origin.  —  in  England  the  system  of  patents  for  inventions  was 
the  direct  outgrowth  of  the  old  system  of  general  monopolies  created  by  royal 
patent  or  grant,  by  which  individuals  were  given  the  exclusive  right  to  a  par- 
ticular trade  or  monopoly.  These  monopolies  were  based  upon  the  favor  of 
the  crown,  and  not  upon  any  consideration  of  benefit  to  the  public,  and  finally 
became  so  numerous  and  oppressive  that  in  the  great  Case  of  Monopolies  3  a 
distinction  was  clearly  taken  between  patents  "  where  any  man,  by  his  own 
charge  and  industry,  or  by  his  own  wit  or  invention,  doth  bring  any  new 
trade  into  the  realm,  or  any  engine  tending  to  the  furtherance  of  a  trade  that 
never  was  used  before,"  and  patents  to  create  a  monopoly  of  things  public 
and  restrain  them  to  private  use;  the  latter  being  held  void  as  repugnant  to 
the  common  law,  and  the  former  sustained.  This  case  was  followed  in  1623 
by  the  Act  Concerning  Monopolies.3  This  statute  prohibited  almost  every 
conceivable  form  of  monopoly,  but  expressly  excepted  "  letters  patent  and 
grants  of  privilege  *  *  *  of  the  sole  working  or  making  of  any  manner  of  new 
manufacture,  within  this  realm,  to  the  first  and  true  inventor  or  inventors." 
The  English  patent  system  rests  upon  this  exception  in  the  statute  against 
monopolies,  and  in  contemplation  of  law  is  dependent  upon  royal  favor.4 

In  the  United  states  the  patent  system  rests  upon  the  provision  of  the  Consti- 
tution by  which  Congress  is  authorized  to  secure  to  inventors  for  a  limited 
time  the  exclusive  right  to  their  discoveries.5  In  pursuance  of  this  authority 
Congress  from  time  to  time  has  passed  acts  establishing  and  regulating  the 
patent  system  in  this  country.6 

At  Common  Law  an  inventor  has  no  exclusive  right  to  his  invention  or  dis- 
covery. That  right  is  the  creation  of  statute,  and  the  statute  must  be 
looked  to  to  see  if  the  right  claimed  in  a  given  case  is  within  its  terms.T 

3.  Power  to  Grant  Patents  —  a.  Of  CONGRESS.  —  Under  the  Constitution 
Congress  has  plenary  power  to  grant  patents  for  inventions,8  and  to  make  all 
laws  necessary  and  proper  for  carrying  that  expressed  power  into  execution.9 
This  power  may  be  exercised,  as  it  usually  is,  by  general  laws;  or  Congress 
in  its  discretion  may  grant  patents  to  inventors  outside  of  the  general  law,10 
subject  only  to  the  limitation  that  the  grant  must  be  to  the  inventor,  or  his 
legal  representatives,  and  must  not  take  away  a  right  of  property  in  existing 


1.  Patent  Defined.  —  National  Hollow  Brake- 
Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
106  Fed.  Rep.  701;  De  La  Vergne  Refrigerat- 
ing Mach.  Co.  v.  Featherstone,4g  Fed.  Rep.  Q17. 

2.  Darcy  v.  Allen,  Moo.  K.  B.  671,  Noy  173, 
11  Coke  86  (decided  1602). 

3.  Act  Concerning  Monopolies.  —  21  Jac.  I., 
cap.  3. 

This  statute  was  declaratory  of  the  common 
law.    Robinson  on  Patents,  §  10. 

4.  History  and  Origin  of  Patent  System.  —  Rob- 
inson on  Patents,  §  letseq.;  Two  Centuries' 
Growth  of  American  Law  391;  McKeever's 
Case,  14  Ct.  CI.  396. 

5.  Const.  U.  S.,  art.  1,  £  8,  cl.  8. 
Meaning  of  Secure.  —  "Secure"    does  not 

mean  the  protection  of  an  acknowledged  legal 
right,  but  the  creation  of  a  new  one.  Whealon 
v.  Peters,  8  Pet.  (U.  S.)  591.  The  "  securing  " 
is  sufficiently  the  securing  of  a  right  to  make 
it  unlawful  for  the  Uniied  States  to  appropri- 
ate an  invention  or  discovery  without  compen- 
sation. James  v.  Campbell,  104  U.  S.  356; 
U.  S.  v.  Palmer,  128  U.  S.  271. 


6.  Differences  between  English  and  American 

Systems.  —  See  Any. -Gen.  v.  Rumford  Chem- 
ical  Works,  32  Fed.  Rep.  608. 

7.  At  Common  Law.  —  Wilson  v.  Rousseau, 
4  How.  (U.  S.)  674;  Wheaton  v.  Peters,  8  Pet. 
(U.  S.)  591;  U.  S.  v.  American  Bell  Telephone 
Co.,  128  U.  S.  358;  Rein  v.  Clayton,  37  Fed. 
Rep.  354;  Morion  v.  New  York  Eye  Infirmary, 
2  Fish.  Pat.  Cas.  320,  17  Fed.  Cas.  No.  9,865; 
Gayler  v.  Wilder,  10  How.  (U.  S  )  477;  Marsh 
v.  Nichols.  128  U.  S.  612;  Dudley  v.  Mayhew,  3 
N.  Y.  9.  See  also  infra,  this  section.  Right  of 
Inventor  in  Unpatented  Invention. 

8.  Congress  Has  Plenary  Power.  —  Union 
Sugar  Refinery  v.  Mathiesson,  3  Cliff.  (U.  S.) 
639,  24  Fed.  Cas.  No.  14,399;  Gardiner  v. 
Howe,  2  Cliff.  (U.  SO462;  Seymour  v.  Osborne, 
11  Wall.  (U.  S.)  540;  Evans  v.  Eaton,  7  Wheat. 
(U.  S.)  356;  U.  S.  v.  American  Bell  Telephone 
Co.,  128  U.  S.  358. 

9.  U.  S.  v.  Duell,  172  U.  S.  583;  U.  S.  v. 
American  Bell  Telephone  Co.,  167  U.  S.  224. 

10.  Patents  Granted  by  Special  Acts. — Bloomer 
v.  Stolley,  5  McLean  (U.  S.)  158;  Blanchard  v. 
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patents.1  Congress,  by  special  act,  may  grant  a  new  and  extended  term, 
even  after  the  expiration  of  the  first.2  So  Congress  may  grant  a  patent  for 
an  invention  which  was  in  public  use  and  enjoyed  by  the  community  at  the 
time  of  the  passage  of  the  act  granting  the  patent.3 

b.  Of  the  Several  States.  —  It  has  been  held  that  a  state  may  grant 
patents  for  inventions,  and  this  power  has  been  exercised.4 

4.  Construction  of  Statutes.  —  In  the  main  the  patent  acts  are  to  be  con- 
strued in  accordance  with  the  usual  rules.5 

The  Statute  Should  Be  Liberally  Interpreted  with  a  view  to  the  interests  of  the  pub- 
lic,6 which  are  deemed  paramount  to  those  of  inventors,7  but  which  will  be 
best  promoted  by  a  fair  and  liberal  construction  so  as  to  encourage  inventors 
and  promote  the  progress  of  science  and  the  useful  arts.8 

The  Design  of  the  Patent  laws  is  to  reward  those  who  make  a  substantial  con- 
tribution to  society.9 

Statute  Exclusive.  —  The  statute,  by  defining  the  conditions  under  which  the 
power  conferred  to  issue  patents  shall  be  exercised,  by  necessary  intendment 
excludes  all  others. 10 

The  Special  Acts  of  Congress  for  the  relief  of  inventors  must,  so  far  as  possible, 
be  construed  in  harmony  with  the  general  laws  regulating  the  grant  of  patents.11 

5.  Nature  of  Patent  Right  —  a.  As  Monopoly.  —  A  patent  for  an 
invention  is  undoubtedly  a  monopoly,12  but  it  belongs  to  a  class  of  monopolies 
that  have  never  been  deemed  illegal,  but  on  the  contrary  have  always  been  sus- 
tained upon  grounds  of  public  policy  to  encourage  trade  and  progress  in  the 
arts.13    For  this  reason  it  has  sometimes  been  said  that  patents  are  not 


Sprague,  3  Sumn.  (U.  S.)  535,  2  Story  (U.  S.) 
164;  Marsh  v.  Nichols,  128  U.  S.  605. 

1.  McClurg  v.  Kingsland,  1  How.  (U.  S.) 
206. 

2.  Extension  After  Expiration.  —  Blanchard's 
Gun-Slock  Turning  Faciorv  v.  Warner,  1 
Rlatchf.  (U.  S.)  258;  McClurg  v.  Kingsland, 
1  How.  (U.  S.)  202,  2  Robb  Pat.  Cas.  105; 
Jordan  v.  Dobson,  4  Fish.  Pat.  Cas.  232; 
Blanchard  v.  Haynes,  6  West.  L.  J.  82,  3  Fed. 
Cas.  No.  1,512;  Bloomer  v.  Stolley,  5  McLean 
(U.  S.)  158;  Evans  v.  Robinson,  Brun.  Col. 
Cas.  (U.  S.)  400,  8  Fed.  Cas.  No.  4,571; 
Evans  v.  Jordan,  1  Brock.  (U  S.)  248,  1 
Robb  Pat.  Cas.  20,  9  Cranch  (U.  S.)  199; 
Bloomer  v.  McQuewan,  14  How.  (U.  S.)  539; 
Agawam  Woollen  Co.  v.  Jordan,  7  Wall. 
(U.  S  )  583.  See  generally  infra,  this  title. 
Term . 

3.  Patent  for  Invention  in  Public  Use.  —  Evans 
V.  Jordan,  1  Brock.  (U.  S.)  248,  9  Cranch  (U. 
S.)  199,  1  Robb  Pat.  Cas.  20;  Jordan  v.  Dob- 
son,  4  Fish.  Pat.  Cas.  232;  Blanchard's  Gun- 
Stock  Turning  Factory  v.  Warner,  1  B  atchf. 
(U.  S.)  258;  Bloomer  v.  McQuewan,  14  How. 
(U.  S.)  539;  McClurg  v.  Kingsland,  r  How.  (U. 
S.)  202,  2  Robb  Pat.  Cas.  105;  U.  S.  v.  Burns, 
12  Wall.  (U.  S.)  252;  Cammeyer  v.  Newton,  94 
U.  S.  234;  McKeever  v.  U.  S.,  23  Pat.  Off. 
Gaz.  1585;  The  Fire-Extinguisher  Case,  21 
Fed.  Rep.  40;  Blanchard  r.  Sprague,  3  Sumn. 
(U.  S.)  535,  1  Robb  Pat.  Cas.  734.  2  Story  (U. 
S.)  164,  3  Fed.  Cas.  No.  1,518,  following 
Evans  v.  Eaton,  3  Wheat.  (U.  S.)  454.  See 
Evans  v.  Eaton,  7  Wheat.  (U.  S.)  356;  Evans 
v.  Hettich,  7  Wheat.  (U.  S.)  453;  Evans  v. 
Weiss,  2  Wash.  (U.  S.)  342. 

4.  Livingston  v.  Van  Ingen,  q  Johns.  (N.  Y.) 
507.  This  case  grew  out  of  several  acts  of  the 
legislature  of  New  York  beginning  in  1798, 


securing  to  an  inventor  the  exclusive  right  to 
construct  and  use  steamboats  in  navigable 
waters. 

5.  Rules  of  Construction.  —  Evans  v.  Eaton,  3 
Wheat.  (U.  S.)  454.  See  generally  the  title 
Statutes. 

Where  the  Revised  Statutes  adopt  the  lan- 
guage of  a  previous  statute  which  had  been 
construed  by  the  Supreme  Court,  Congress 
must  be  considered  as  adopting  that  construc- 
tion.   Sessions  v.  Romadka,  145  U.  S.  29. 

English  cases  are  misleading  in  the  United 
States  because  of  the  difference  in  the  patent 
systems  of  the  two  countries.  Hogg  v. 
Emerson,  6  How.  (U.  S.)  479. 

6.  Liberal  Interpretation. —  Kendall  v.  Win- 
sor,  21  How.  (U.  S.)  322;  Mason  v.  Hepburn, 
13  App.  Cas.  (D.  C.)  93. 

7.  Warner  v.  Smith,  13  App.  Cas.  (TJ.  C.)  111; 
Mason  v.  Hepburn,  13  App.  Cas.  (D.  C.)  93. 

8.  Wilson  v.  Rousseau,  4  How.  (U.  S.)  674; 
Brocks  v.  Jenkins,  3  McLean  (U.  SO432;  Grant 
v.  Raymond.  6  Pet.  (U.  S.)  218;  Blanchard  v. 
Sprague,  3  Sumn.  (U.  S.)  535;  Ames  v.  How- 
ard, 1  Sumn.  (U.  S.)  482.  See  Whitney  v.  Era- 
mett,  Baldw.  (U.  S.)  303,  wherein  it  was  held 
that  both  the  patent  and  the  law  are  to  be  con- 
strued in  favor  of  the  patentee. 

9.  Object  of  Statute.  —  Whitney  v.  Emmett, 
Baldw.  (U.  S.)  303;  Slawson  v.  Grand  St.  R. 
Co.,  107  U.  S.  654;  Atlantic  Works  v.  Brady, 
107  U.  S.  200.  • 

10.  Morton  v.  New  York  Eye  Infirmary,  2 
Fish.  Pal.  Cas.  320,  17  Fed.  Cas.  No.  9,865. 

11.  Bloomer  v.  McQuewan,  14  How.  (U.  S.) 
539;  Evans  v.  Eaton,  3  Wheat.  (U.  S.)  454. 

12.  Patents  Are  Monopolies. —  Burr  v.  Duryee, 
1  Wall.  (U.  S.)  570.  See  also  the  title  Monop- 
olies and  Trusts,  vol.  20,  p.  864. 

13.  See  supra,  this  section,  Statutory  Origin. 
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monopolies,1  but  the  term  is  evidently  here  used  to  mean  illegal  monopolies, 
such  as  are  prohibited  by  the  statute  against  monopolies.2 

b.  As  CONTRACT.  —  In  a  general  sense  a  patent  may  be  considered  as 
a  contract  between  the  inventor  and  the  public,  by  which  the  public  grants  a 
monopoly  for  a  limited  time  in  consideration  of  the  benefits  bestowed  by  the 
genius,  labor,  and  skill  of  the  inventor,  and  as  an  incentive  to  further  efforts.3 

c.  As  PROPERTY.  — -  Patent  rights  are  personal  property,  and  descend  to 
the  personal  representative.4  They  are  incorporeal  and  subsist  in  grant  from 
the  government.5  Patent  rights  do  not  exist  as  property  in  any  particular 
state,  but  are  coextensive  with  the  United  States,  though  so  far  as  they  have 
any  situs  it  is  that  of  the  domicil  of  the  owner.6  The  subject-matter  of  a 
patent  is  not  partible  except  territorially.7  Patent  rights  are  not  subject  to 
levy  and  sale  on  execution  at  law,  but  may  be  reached  by  bill  in  equity.8 

6.  Right  of  Inventor  in  Unpatented  Invention  —  a.  At  Common  Law.  —  At 
common  law  an  inventor  has  no  exclusive  rights  in  the  subject-matter  of  his 
invention,  except  so  long  as  he  is  able  to  keep  it  secret.  Any  one  acquiring 
a  knowledge  of  the  invention  may  use  it  freely  to  the  same  extent  as  the 
inventor  himself.9  The  only  qualification  of  this  rule  is  that  in  cases  of  con- 
tract, trust,  or  confidence  equity  may  enjoin  an  improper  disclosure  or  use  of 
an  unpatented  invention  as  a  trade  secret,  or  an  action  at  law  for  damages 
may  be  sustained.10 


1.  View  that  Patents  Are  Not  Monopolies.  — 

Allen  v.  Hunter,  6  McLean  (U.  S.)  305; 
Bloomer  v.  Stolley,  5  McLean  (U.  S.)  162; 
Parker  v.  Haworth,  4  McLean  (U.  S.)  372.; 
Singer  v.  Walmsley,  1  Fish.  Pat.  Cas.  558,  22 
Fed.  Cas.  No.  12,900;  Blanchard  v.  Sprague, 
3  Fed.  Cas.  No.  i,5i3;  Seymour  v.  Osborne, 
11  Wall.  (U.  S.)  533.  See  also  Marsh  v.  Nichols, 
128  U.  S.  605. 

2.  See  supra,  this  section,  Statutory  Origin. 
See  also  Ames  v.  Howard,  1  Sumn.  (U.  S.)  482; 
Attv.-Gen.  v.  Rumford  Chemical  Works,  32 
Fed.  Rep.  608:  Davoll  v.  Brown,  1  Woodb.  & 
M.  (U.  S.)  53;  Brooks  v.  Jenkins,  3  McLean 
(U.  S.)  437- 

3.  Patents  Viewed  as  Contracts.  —  Harmar  v. 
Playne,  11  East  101;  Neilson  v.  Harford, 
1  Webst.  Pat.  Cas.  331;  Whitney  v.  Emmett, 
Bald  w.  (U.  S.)  303 ;  Kendall  v.  Winsor,  21  How. 
(U.  S.)  327;  Grant  v.  Raymond,  6  Pet.  (U.  S.) 
21S;  National  Hollow  Brake-Beam  Co.  v.  In- 
terchangeable Brake-Beam  Co.,  106  Fei.  Rep. 
701;  Atty.-Gen.  v.  Rumford  Chemical  Works, 
32  Fed.  Rep.  608.  But  see  Feather  v.  Reg.,  6 
B.  &  S.  257,  118  E.  C.  L.  257. 

4.  Personal  Property.  —  Union  Sugar  Refinery 
v.  Matthiesson,  3  Cliff.  (U.  S.)  639,  24  Fed. 
Cas.  No.  14,399;  Wilson  v.  Rousseau,  4  How. 
(U.  S.)  674;  Brooks  v.  Jenkins,  3  McLean  (U. 
S.)  432;  Seymour  v.  Osborne,  11  Wall.  (U.  S.) 
533:  Ager  v.  Murray,  105  U.  S.  126;  Shaw 
Relief  Valve  Co.  v.  New  Bedford,  19  Fed.  Rep. 
753;  Bradley  v.  Dull,  19  Fed.  Rep.  913:  Vose 
v.  Singer,  4  Allen  (Mass.)  226,  81  Am.  Dec. 
696;  Holden  v.  Curtis,  2  N.  H.  61;  Hodge  v. 
North  Missouri  R.  Co.,  1  Dill.  (U.  S.)  104; 
Miller  v.  Jones,  67  Hun  (N.  Y.)  281;  Tod  v. 
Wick,  36  Ohio  St.  385;  Rehfuss  v.  Moore,  6 
Pa.  Co.  Ct.  245,  affirmed  134  Pa.  St.  462.  See 
also  Peoria  Target  Co.  v.  Cleveland  Target 
Co..  43  Fed.  Rep.  922. 

Patent  Rights  Compared  to  Real  and  Personal 
Property.  —  Solomons  v.  U.  S.,  21  Ct.  CI.  483. 

5.  Incorporeal.  —  Peterson  v.  Sheriff,  115  Cal. 
8Ii;  Pacific  Bank  v.  Robinson,  57  Cal.  520,  40 


Am.  Rep.  120;  Home  v.  Chatham.  64  Tex. 

36. 

6.  Situs.  —  Ashcroft  v.  Walworth,  Holmes 
(U.  S.)  154;  Stevens  v.  Gladding,  17  Ho-v.  (U. 

5.  )  451;  Wilson  v.  Martin-Wilson  Automatic 
Fire  Alarm  Co..  149  Mass.  24;  Carver  v.  Peck, 
131  Mass.  291;  Logan  z.  Sihley,  67  111.  App. 
579.  See  Wilson  7.  Martin-Wilson  Automatic 
Fire  Alarm  Co.,  151  Mass.  515. 

7.  Partition.  —  Suydam  v.  Day,  2  Blatchf. 
(U.  S.)  20,  23  Fed.  Cas.  No.  13,654  Goodyear 
v.  Central  R.  Co.,  1  Fish.  Pat.  Cas.  626  10  Fed. 
Cas.  No.  5,563.  See  also  infra,  XI.  6.  a.  (8) 
Partial  A  ssignments. 

8.  How  Reached  by  Creditors.  —  See  title  Exe- 
cutions, vol.  11,  p.  628.    See  also  infra,  XI. 

6.  b.  Salt-  on  Execution  —  Creditor' s  Bill. 

9.  At  Common  Law.  —  Kendall  v.  Winsor,  21 
How.  (U.  S.)322;  Brown  v.  Duchesne,  19  How. 
(U.  S.)  195;  Wilson  v.  Rousseau,  4  How.  (U. 
S.)  674;  Wheaton  v.  Peters,  8  Pet.  (U.  S.)  591; 
Kirk  r.  U.  S.,  163  U.  S.  49;  Marsh  v.  Nichols, 
128  U.  S.  605;  Rein  v.  Clayton,  37  Fed.  Rep. 
354;  Morton  v.  New  York  Eye  Infirmary,  2 
Fish.  Pat.  Cas.  320,  17  Fed.  Cas.  No.  9,865; 
Higgins  v.  Strong,  4  Blackf.  (Ind.)  183;  Al- 
bright v.  Teas,  37  N.  J.  Eq.  171 ;  Comstock  v. 
White,  (Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 
Y.)  421,  10  Abb.  Pr.  (N.  Y.)  264,  note;  Dud- 
ley v.  Mayhew,  3  N.  Y.  9.  See  Waterbury 
Brass  Co.  v.  Miller  5  Fish.  Pat.  Cas.  48. 

10.  Protection  as  a  Trade  Secret  —  England.  — 
Yovatt  7'.  Winyard,  1  Jac.  &  W.  394;  Green  v. 
Folgham,  1  Sim.  &  St.  39S;  Morison  v.  Moat, 
9  Hare  241,  21  L.  J.  Ch.  24S;  Smilh  a.  Dicken- 
son, 3  B.  &  P.  630.  But  see  Williams  v.  Wil- 
liams, 3  Meriv.  157;  Newbery  v.  James,  2 
Meriv.  446. 

Massachusetts.  —  Vickery  v.  Welch,  19  Pick. 
(Mass.)  523;  Taylor  v.  Blanchard,  13  Allen 
(Mass.)  373;  Peabody  Norfolk,  9S  Mass.  452, 
96  Am.  Dec.  664. 

Michigan.  —  Thum  Co.  v.  Tloczynski,  114 
Mich.  149. 

New  York.  —  Hammer  v.  Barnes,  (Supm. 
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b.  Under  Patent  Statutes. — An  unpatented  invention  vests  in  the 
discoverer  an  inchoate  right  to  its  exclusive  use.1  This  right  may  be  the 
subject  of  sale  or  assignment.2  It  can  be  made  absolute  by  patenting  it.3 
This  inchoate  right,  however,  does  not  extend  to  giving  the  inventor  any 
rights  against  the  public  or  those  who,  in  good  faith,  acquire  a  knowledge  of 
the  invention.4 

II.  Patentability  of  Inventions  —  1.  Elements  of  Patentability.  —  Not 

everything  that  is  new  is  patentable.  A  discovery  or  creation  to  be  patent- 
able must  exhibit  all  the  elements  or  characteristics  prescribed  by  the  Patent 
Act.  These  essentials  are  as  follows:  The  discovery  or  creation  must  belong 
to  one  of  the  statutory  classes  of  patentable  subject-matter,5  and  must  involve 
invention,6  novelty,7  and  utility.8  In  addition,  the  Patent  Act  provides  that 
the  subject-matter  of  the  patent  must  not  have  been  in  public  use  or  on  sale 
for  more  than  two  years  prior  to  the  application  for  a  patent,9  and  must  not 
have  been  abandoned.10 

2.  Subjects  of  Patents  —  a.  Statutory  Classes  of  Inventions.  —  The 
statute  authorizes  patents  only  for  a  new  and  useful  art,  machine,  manufacture 
or  composition  of  matter,  or  an  improvement  thereon,11  or  for  a  new  and 
original  design. 12  If  the  invention  does  not  belong  to  one  or  the  other  of 
these  statutory  classes  it  is  not  patentable.13 

b.  Art  or  Process  —  Definition.  —  An  art  is  a  mode  of  treatment  of  certain 
materials  to  produce  a  given  result;  an  act  or  series  of  acts  to  be  performed 
upon  the  subject-matter  to  be  transformed  and  reduced  to  a  different  state 
or  thing. 14    In  the  sense  of  the  patent  law,  it  is  synonymous  with  "process" 


Ct.  Spec.  T  )  26  How.  Pr.  (N.  Y.)  174;  National 
Gum,  etc.,  Co.  v.  Braendly,  27  N.  Y.  App.  Div. 
219;  Jarvis  v.  Peck,  10  Paige  (N.  Y.)  118;  Tabor 
v.  Hoffman,  n8  N.  Y.  30.  See  Deming  v. 
Chapman,  (Supm.  Ct.  Spec.  T.)  11  How.  Pr. 
(N.  Y.)  382,  holding  that  an  action  for  damages 
is  the  only  remedy. 

Pennsylvania.  —  Kortenhaus  v.  Watch  Co., 
I  Lane.  L.  Rev.  (Pa  )  275. 

See  also  the  title  Master  and  Servant,  vol. 
20,  p.  48. 

1.  Inchoate  Right  under  Patent  Laws.  —  Clum 
v.  Brewer,  2  Curt  (U.  S  )  506;  Gavler  v.  Wilder, 
10  How.  (U.  S.)  477;  Evans  v.  Weiss,  2  Wash. 
(U.  S.)  342;  Jones  v.  Sewall,  6  Fish.  Pat.  Cas. 
343;  Sargent  v.  Seagrave,  2  Curt.  (U.  S.)  553; 
Rein  v.  Clayton,  37  Fed.  Rep.  354.  See  also 
infra,  this  title.  Patentability  of  Inventions  — 
Prior  Public  Use  or  Sale. 

2.  Sale  or  Assignment.  —  Wright  v.  Randel, 
19  Blalchf.  (U.  S  )  495,  2r  Pat.  Off.  Gaz.  493,  8 
Fed.  Rep.  591;  Gay  v.  Cornell,  1  Blatchf.  (U. 
S.)  506;  Clum  v.  Brewer,  2  Curt.  (U.  S.)  506; 
Gayler  v.  Wilder,  10  How.  (U.  S.)  477;  Rath- 
bone  v.  Orr,  5  McLean  (U.  S.)  131;  Hammond 
v.  Mason,  etc..  Organ  Co.,  92  U.  S.  724:  Bur- 
ton v.  Burton  Stock  Car  Co.  171  Mass.  437; 
Jones  v.  Reynolds,  120  N.  Y.  213,  reversing 
(Supm.  Ct.  Gen.  T.)  7  N.  Y.  St.  Rep.  586. 

Whether  the  machine  is  perfect  or  not  at  the 
time  of  the  sale  is  immaterial,  if  the  inventor 
agrees  to  make  it  perfect  and  procure  a  patent. 
Rathbone  v.  Orr,  5  McLean  (U.  S.)  131. 

3.  Made  Absolute  by  Patent.  —  Clum  v.  Brew- 
er, 2  Curt.  (U.  S.)  506;  Gavler  v.  Wilder,  10 
How.  (U.  S.)  477 ;  Evans  v.  Weiss,  2  Wash.  (U. 
S.)  342. 

4.  No  Rights  Against  Public.  —  Sargent  v. 
Seagrave.  2  Curt.  (U.  S.)  553;  Ex  p.  Robinson, 
4  Fish.  Pat.  Cas.  186,  2  Biss.  (U.  SO309;  Brown 
v.  Duchesne,  19  How.  (U.  S.)  195;  Kirk  v.  U. 

22  C.  of  L. — 18 


S.,  163  U.  S.  49;  Marsh  v.  Nichols,  128  U.  S. 
605;  Wheaton  v.  Peters,  8  Pet.  (U.  S.)  591; 
Peabody  v.  Norfolk,  98  Mass.  452,  96  Am. 
Dec.  664. 

A  person  has  no  such  property  in  his  inven- 
tion as  will  enable  him  to  enjoin  an  infringe- 
ment before  a  patent  has  been  granted  or 
application  therefor  is  pending.  Brown  v. 
Duchesne,  19  How.  (U.  S.)  183;  Gayler  v. 
Wilder,  10  How.  (U.S.)  477;  Rathbone  v.  Orr, 
5  McLean  (U.  S.)  131 ;  Rein  v.  Clayton,  37  Fed. 
Rep.  354  [disapproving  Butler  v.  Ball,  28  Fed. 
Rep.  754;  explaining  and  distinguishing  Evans 
v.  Weiss,  2  Wash.  (U.  S.)  34.2];  Evans  v.  Jor- 
dan, 9  Cranch  (U.  S.)  199;  Jones  v.  Sewall  6 
Fish.  Pat.  Cas.  343;  Celluloid  Mfg.  Co  v. 
Goodyear  Dental  Vulcanite  Co.,  13  Blatchf. 

(U.  S.)  375. 

5.  See  infra,  this  section,  Subjects  of  Patents. 

6.  See  infra,  this  section,  Invention. 

7.  See  infra,  this  section,  Novelty  and  Antici- 
pation. 

8.  See  infra,  this  section,  Utility. 

9.  See  infra,  this  section,  Prior  Public  Use  or 
Sale. 

10.  See  infra,  this  section,  Abandonment. 

11.  Statutory  Classes  of  Inventions.  —  U.  S. 
Rev.  Stat.,  §  4886. 

12.  U.  S.  Rev.  Stat.,  §  4929. 

13.  Milligan,  etc..  Glue  Co.  v.  Upton,  1  B.  & 
A.  Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607.  See 
Jacobs  v.  Baker,  7  Wall.  (U.  S.)  295,  wherein 
it  is  doubted  that  improvements  in  construction 
of  jails  are  patentable. 

14.  Art  or  Process  Defined.  —  Piper  v.  Brown, 
4  Fish.  Pat.  Cas.  175;  O'Reilly  v.  Morse,  15 
How.  (U.  S.)  112;  Corning  v.  Burden,  15  How. 
(U.  S.)  252;  Mowry  v.  Whitney,  14  Wall.  (U. 
S.)  434;  Burr  v.  Duryee,  1  Wall.  (U.  S.)  533; 
Kneass  v.  Schuylkill  Bank,  4  Wash.  (U.  S.)  9; 
Fond  du  Lac  County  v.  May,  137  U.  S.  395; 
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or  "method"  when  used  to  represent  the  means  of  producing  a  beneficial 
result.1 

Patentability  in  General. —  An  art  may  require  one  or  more  processes  or  machines 
in  order  to  produce  a  certain  result  or  manufacture.2  But  the  art  or  process 
maybe  patentable,  irrespective  of  the  particular  apparatus  or  instrumentalities 
used  in  its  practice.3  The  subject  of  the  patent  is  the  art,  as  explained  in 
the  specification,  represented  or  exemplified  by  the  mode  of  its  operation.4 

Patentable  and  Unpatentable  Processes.  —  Not  every  process  of  manufacture  is 
patentable  as  such,  but  the  line  between  patentable  and  unpatentable  pro- 
cesses is  nowhere  clearly  drawn.5  Where  the  result  is  attained  or  effect  pro- 
duced by  chemical  action,  by  the  operation  or  application  of  some  element  or 
power  of  nature,  or  of  some  property  of  matter,  or  of  one  substance  to  another, 
the  patent  may  be  for  the  art,  process,  or  method,6  even  though  mechanism 
may  be  necessary  in  the  application  or  carrying  out  of  such  process.7  But 
merely  performing  an  act  by  means  of  machinery  is  not  patentable  as  an  art 


Jacobs  v.  Baker,  7  Wall.  (U.  S.)  295;  Lawiher 
v.  Hamilton,  124  U.  S.  1;  Tilghman  v.  Proc- 
tor, 102  U.  S.  708;  Cochrane  v.  Deener,  95  U. 
S.  355,  94  U.  S.  780;  Badische  Anilin,  eic, 
Fabrik  v.  Kalle,  94  Fed.  Rep.  163;  Melvin  v. 
Potter,  91  Fed.  Rep.  151;  Simonds  Rolling- 
Mach.  Co.  v.  Hathorn  Mfg.  Co.,  90  Fed.  Rep. 
201;  Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
89  Fed.  Rep.  721;  American  Stravvboard  Co.  y. 
Elkhart  Egg-Case  Co.,  84  Fed.  Rep.  960;  Kuhl 
v.  Mueller,  21  Fed.  Rep.  510;  Smith  v.  Down- 
ing, 1  Fish.  Pat.  Cas.  64,  22  Fed.  Cas.  No. 
13,036;  Kneass  v.  Schuylkill  Bank,  4  Wash. 
(U.  S.)  9,  14  Fed.  Cas.  No.  7,875;  Evans  v. 
Eaton,  Pet.  (C.  C.)  322,  8  Fed.  Cas.  No.  4,559; 
Smith  v.  Frazer,  5  Fish.  Pat.  Cas.  543,  2  Pat. 
Off.  Gaz.  175. 

A  combination  of  arrangements  and  pro- 
cesses to  work  out  a  new  and  useful  result  is 
an  art.  Roberts  v.  Dickey,  4  Fish.  Pat.  Cas. 
532,  4  Brews.  (Pa.)  260,  1  Pat.  Off.  Gaz.  4. 

1.  "  Art"  includes  "  Process  "  or  "  Method."  — 
Corning  v.  Burden,  15  How.  (U.  S.)  252;  Piper 
v.  Brown,  4  Fish.  Pal.  Cas.  175;  Telephone 
Cases,  126  U.  S.  1;  New  Process  Fermentation 
Co.  v.  Maus,  122  U.  S.  413;  Tilghman  v.  Proc- 
tor 102  U.  S.  707;  Cochrane  v.  Deener,  94  U. 
S.  780. 

A  process,  eo  nomine,  is  not  made  the  subject 
of  a  patent  in  any  Act  of  Congress.  It  is  in- 
cluded in  the  term  "  useful  art."  Corning  v. 
Burden,  15  How.  (U.  S.)  252. 

In  the  English  Patent  Acts  the  word  "  art  "  is 
not  used  at  all.  Smith  v.  Downing,  I  Fish. 
Pat.  Cas.  64,  22  Fed.  Cas.  No.  13,036. 

The  statute  of  21  James  I.,  c.  3.  from  which 
the  patent  system  of  England  has  grown  up, 
speaks  only  of  "  new  manufactures,"  but  the 
judges  of  that  kingdom  find  a  warrant  in  this 
limited  expression  for  sustaining  patents  for 
an  art,  and  even  for  the  renewed  discovery  of 
a  lost  art.  French  v.  Rogers,  I  Fish.  Pat.  Cas. 
133,  9  Fed.  Cas.  No.  5,103,  citing  Househill  Co. 
v.  Neilson,  1  Webst.  Pat.  Cas.  685,  and 
Wright's  Patent,  I  Websi.  Pat.  Cas.  736. 

2.  Corning  v.  Burden,  15  How.  (U.  S.)  252; 
Piper  v.  Brown,  4  Fish.  Pat.  Cas.  175. 

3.  Art  Patentable  Irrespective  of  Means.  — 
Foote  v.  Silsby,  2  Blatchf.  (U.  S.)  260,  20  How. 
(U.  S.)  378;  Corning  v.  Burden,  15  How.  (U. 
S.)  267;  Telephone  Cases,  126  U.  S.  1;  New 
Process  Fermentation  Co.  v.  Maus,  132  U.  S. 


413;  Tilghman  v.  Proctor,  102  U.  S.  707,  over- 
ruling Mitchell  v.  Tilghman,  19  Wall.  (U.  S.) 
287;  Cochrane  v.  Deener,  94  U.  S.  780;  Uhl- 
man  v.  Arnholdt,  etc..  Brewing  Co.,  53  Fed. 
Rep.  485;  American  Bell  Telephone  Co.  v. 
Dolbear,  15  Fed.  Rep.  448,  17  Fed.  Rep.  604; 
American  Bell  Telephone  Co.  v.  Spencer,  8 
Fed.  Rep.  509;  French  v.  Rogers,  I  Fish.  Pat. 
Cas.  133,  9  Fed.  Cas.  No.  5,103;  Roberts  v. 
Dickey,  4  Fish.  Pat.  Cas.  532,  20  Fed.  Cas.  No. 
11,899. 

Novelty  of  Mechanical  Means  Not  Necessary.  — 

The  mechanical  means  by  which  the  result  is 
attained  may  be  old,  provided  the  result 
has  not  been  reached  by  such  means  before. 
Corning  v.  Burden,  15  How.  (U.  S.)  252; 
Mowry  v.  Whitney,  14  Wall,  (U.  S.)  620;  Tilgh- 
man 1.  Proctor,  19  Pat.  Off.  Gaz.  859,  102  U. 
S.  707.  See  generally  infra,  this  section.  Nov- 
elty and  Anticipation. 

4.  Smilh  v.  Downing,  1  Fish.  Pat.  Cas.  64, 
22  Fed.  Cas.  No.  13,036.  See  also  Wyeth  v. 
Stone,  1  Story  (U.  S.)  273,  30  Fed.  Cas.  No. 
18,107. 

5.  Patentable  and  Unpatentable  Processes.  — 

Corning  v.  Burden,  15  How.  (LT.  S.)  252;  Ap- 
pleton  Mfg.  Co.  v.  Star  Mfg.  Co.,  18  U.  S. 
App.  492;  Melvin  v.  Potter.  91  Fed.  Rep.  151; 
Risdon  Iron,  etc.,  Works  v.  Medart,  158  U.  S.  68. 

6.  What  Patentable  as  Art  or  Process.  —  Corn- 
ing v.  Burden,  15  How.  (U.  S.)  252;  O'Reilly 
v.  Morse,  15  How.  (U.  S.)  112;  Carnegie  Steel 
Co.  v.  Cambria  Iron  Co.,  89  Fed.  Rep.  721; 
American  Fibre-Chamois  Co.  v.  Buckskin- 
Fibre  Co.,  72  Fed.  Rep.  508,  37  U.  S.  App. 
742;  MacKay  v.  Jackman,  12  Fed.  Rep.  618; 
Piper  v.  Brown,  4  Fish.  Pat.  Cas.  175. 

7.  Mechanism  Employed  in  Process.  —  New 
Process  Fermentation  Co.  ^.  Maus,  122  U.  S. 
413;  Mowry  v.  Whitney,  14  Wall.  (U.  S.)  620; 
Risdon  Iron,  etc.,  Works  v.  Medart,  158  U.  S. 
68  [questioning  remarks  in  O'Reilly  v.  Morse, 
15  How.  (U.  S.)62];  Tilghman  v.  Proctor,  102 
U.  S  707  [overruling  Mitchell  v.  Tilghman,  19 
Wall.  (U.  S.)  287];  telephone  Cases,  126  U.  S. 
1;  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  89 
Fed.  Rep.  721;  American  Bell  Telephone  Co. 
v.  Dolbear,  15  Fed.  Rep.  448;  American  Fibre- 
Chamois  Co.  v.  Buckskin-Fibre  Co.,  72  Fed. 
Rep.  508;  Uhlman  v.  Arnholdt,  etc.,  Brewing 
Co.,  53  Fed.  Rep.  485 ;  Busch  v.  Jones,  16  App. 
Cas.  (D.  C.)  23. 
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or  process.1  A  process  is  patentable  which  is  not  chemical  in  its  nature,  but 
is  a  series  of  acts  performed  upon  the  subject-matter  to  be  transformed  and 
reduced  to  a  different  state  or  thing.2  All  methods  or  means  of  producing  a 
result,  except  such  as  are  purely  mechanical,  are  patentable  as  arts  or  processes.3 

c.  MACHINES.  — The  term  "  machine  "  includes  every  mechanical  device, 
or  combination  of  mechanical  powers  and  devices,  to  perform  some  function 
and  produce  a  certain  effect  or  result.4  The  meaning  of  the  word  "  machine  " 
has  been  liberally  construed,  and  has  been  held  to  cover  a  device  which  is 
incapable  of  use  except  in  connection  with  other  mechanisms.5  A  machine 
which  in  its  mode  of  operation  carries  out  and  embodies  a  principle  is  the 
subject  of  a  patent.6    A  machine  need  not  be  automatic.7 

d.  Manufactures.  —  The  term  "  manufacture  "  covers  articles  or  fabrics 
made  as  finalities,  distinguished  from  machines  by  not  having  any  rule  of 
action,  and  distinguished  from  "  compositions  of  matter''  by  not  involving 
the  relation  of  ingredients.8  A  manufacture  has  been  generally  held  to  be 
synonymous  with  product.9  In  a  broad  sense,  a  "manufacture  "  would  include 
both  "  machines"  and  "  compositions  of  matter,"  and  the  line  between  them 
is  not  always  easy  to  draw.10  Persons  who  invent  or  discover  new  and  useful 

The  mere  discovery  that  it  would  be  a  good 
thing  to  attach  advertisements  permanently  to 
balloons  does  not  come  within  the  law  pro- 
tecting a  new  and  useful  apparatus.  Matter 
of  Gould,  i  MacArthur  (D.  C.)  410. 

5.  Wheeler  v.  Clipper  Mower,  etc.,  Co.,  10 
Blatchf.  (U.  S.)  181,  6  Fish.  Pat.  Cas.  1,  2  Pat. 
Off.  Gaz.  442;  Parham  v.  American  Button- 
hole, etc.,  Mach.  Co.,  4  Fish.  Pat.  Cas. 
468. 

The  addition  of  an  element  to  a  machine, 
or  a  substantial  change  of  an  element,  makes 
a  new  machine.  Bliss  v.  Brooklvn,  10  Blatchf. 
(U.  S.)  521,  6  Fish.  Pat.  Cas.  2"8g,  3  Pat.  Off 
Gaz.  269;  Rheem  v.  Hollid;iy,  16  Pa.  St.  347; 
Hale  v.  Stimpson,  2  Fish.  Pat.  Cas.  565;  Sharp 
v.  Tifft,  18  Blatchf.  (U.  S  )  132,  5  B.  &  A.  Pat. 
Cas.  399,  2  Fed.  Rep.  697,  17  Pat.  Off.  Gaz. 
1282. 

6.  Neilson  v.  Harford,  1  Webst.  Pat.  Cas. 
331;  Boulton  v.  Bull,  2  H.  Bl.  463;  Singer  v. 
Walmsley,  J  Fish.  Pat.  Cas.  558,  22  Fed.  Cas. 
No.  I2,qOO. 

7.  Coupe  v.  Weatherhead,  16  Fed.  Rep.  673, 
23  Pat.  Off.  Gaz.  1927. 

8.  Manufactures.  —  Cornish  v.  Keene,  1 
Webst.  Pat.  Cas.  513. 

9.  Simpson  v.  Davis,  20  Blatchf.  (U.  S.)  413, 
12  Fed.  Rep.  144;  Goodyear  v.  Wait,  5  Blatchf. 
(U.  S.)  468;  Waterbury  Brass  Co.  v.  Miller,  9 
Blatchf.  (U.  S.)  77;  Wood-Paper  Patent,  23 
Wall.  (U.  S.)  566;  Goodyear  v.  Providence 
Rubber  Co.,  2  Fish.  Pat.  Cas.  499.  2  Cliff. 
(U.  S.)  351;  Goodyear  v.  Central  R.  Co.,  2 
Wall.  Jr.  (C.  C.)  356,  1  Fish.  Pat.  Cas.  626; 
United  Nickel  Co.  v.  Pendleton,  15  Fed.  Rep. 
739- 

10.  "  Manufacture,"  "  Machines,"  and  "  Composi- 
tion of  Matter"  Distinguished.  —  See  Coupe  v. 
Weatherhead,  16  Fed.  Rep.  673. 

Instance  of  Ambiguous  Use  of  Word  ''  Man- 
ufacture."—  In  Merrill  v.  Yeomans,  94  U.S. 
568,  "  process  "  and  manufacture  "  are  used 
in  the  same  sense  and  so  construed. 

A  hotel  register  constructed  to  receive  ad- 
vertisements about  its  margin  has  been  held 
patentable  as  a  structure  belonging  to  the 
same  class  as  machines.  Hawes  v.  Wash- 
burne,  5  Pat.  Off.  Gaz.  491,  it  Fed.  Cas.  No. 
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1.  Purely  Mechanical  Operation  Not  a  Patent- 
able Process.  —  Risdon  Iron,  etc.,  Works  v. 
Medari,  158  U.  S.  68;  Cochrane  v.  Deener,  94 
U.  S.  780;  Appleton  Mfg.  Co.  v.  Star  Mfg. 
Co.,  60  Fed.  Rep.  411,  18  U.  S.  App.  492;  Gin- 
dorff  v.  Deering,  81  Fed.  Rep.  952 ;  Stokes  Bros. 
Mfg.  Co.  v.  Heller,  96  Fed.  Rep.  104;  Amer- 
ican Strawboard  Co.  v.  Elkhart  Egg-Case  Co., 
84  Fed.  Rep.  960;  Wells  Glass  Co.  v.  Hender- 
son, (C.  C.  A.)  67  Fed.  Rep.  930  [following 
Risdon  Iron,  etc.,  Works  v.  Medart,  158  U.  S. 
68];  Piper  v.  Brown,  4  Fish.  Pat.  Cas.  175; 
Dryfoos  v.  Wiese,  26  Pat.  Off.  Gaz.  639;  Dodge 
Mfg.  Co.  v.  Ohio  Valley  Pulley  Works,  101 
Fed.  Rep.  584.  See  also  infra,  this  sub- 
division, Function  or  Result. 

2.  Process  Need  Not  Be  Chemical.  —  Cochrane 
v.  Deener,  94  U.  S.  780;  Melv:n  v.  Potter,  91 
Fed.  Rep.  151 ;  American  Fibre-Chamois  Co. 
v.  Buckskin-Fibre  Co.,  72  Fed.  Rep.  508,  revers- 
ing 69  Fed. Rep.  247. 

It  is  not  essential  to  patentability  that  the 
process  should  effect  a  chemical  change  in  the 
substance  subject  to  the  process.  Melvin  v. 
Potter,  91  Fed.  Rep.  151. 

3.  Process  Not  Purely  Mechanical  Patentable. 
—  McClurg  v.  Kingsland,  1  How.  (U.  S.)  202; 
Corning  v.  Burden,  15  How.  (U.  S.)  252;  Wood- 
Paper  Patent,  23  Wall.  (U.  S.)s66;  Mitchell  v. 
Tilghman,  19  Wall.  (U.  S.)  289,  Burr  v.  Duryee, 
1  Wall.  (U.  S.)  568,  Andrews  v.  Hovey,  124 
U.  S.  694;  Crowell  v.  Harlow,  1  Fed.  Rep.  140; 
Tilghman  v.  Proctor,  102  U.  S.  707;  New  Pro- 
cess Fermentation  Co.  v.  Maus,  20  Fed.  Rep. 
725;  Whitney  v.  Emmett,  Baldw.  (U.  S.)  303, 
1  Robb  Pat.  Cas.  567,  29  Fed.  Cas.  No.  17,585; 
Kneass  v.  Schuylkill  Bank,  4  Wash.  (U.  S.)  9, 
14  Fed.  Cas.  No.  7,875;  Roberts  v.  Dickey  4 
Fish.  Pat.  Cas.  532,  20  Fed.  Cas.  No.  11,899 

For  Examples  of  Process,  see  Tilghman  v. 
Morse,  5  Fish.  Pat.  Cas.  323,  9  Blatchf.  (U. 
S.j  421;  Piper  v.  Brown,  4  Fish.  Pat.  Cas.  175; 
American  Bell  Telephone  Co.  v.  Spencer,  20 
Pat.  Off.  Gaz.  299,  8  Fed.  Rep.  509:  American 
Bell  Telephone  Co.  v.  Dolbear,  23  Pat.  Off. 
Gaz.  535,  15  Fed.  Rep.  448;  Telephone  Cases, 
126  U.  S.  i;  Eames  v.  Andrews,  122  U.  S.  55. 

4.  Machine  Defined.  —  See  Machine,  vol.  19, 
p.  605. 
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manufactures  are  as  much  entitled  to  patents  as  those  who  invent  or  discover 
new  and  useful  arts,  machines,  or  compositions  of  matter.1 

e.  Composition  of  Matter. — A  "composition  of  matter  "  is  a  com- 
pound of  two  or  more  ingredients  forming  a  homogeneous  whole.  The  patent- 
able essence  of  a  composition  of  matter  lies  in  the  relation  of  its  ingredients. 
No  question  of  form  is  presented,  but  one  of  union  of  qualities.2 

f.  Designs.  —  Patents  are  expressly  authorized  for  any  new  and  original 
design  for  an  article  of  manufacture  or  to  be  placed  upon  or  worked  into  an 
article  of  manufacture,  or  for  any  new  and  original  shape  or  configuration  of 
any  article  of  manufacture.3  Design  patents  refer  to  appearance,  and  not  to 
utility.4  A  machine  or  a  manufacture  is  not  the  proper  subject  of  a  design 
patent.5 

g.  Principle  or  Law  of  Nature. — A  principle,  idea,  law  of  nature, 
natural  force,  or  scientific  truth,  though  newly  discovered,  is  not  patentable.6 


6,242;  Hawes  v.  Cook,  5  Pat.  Off.  Gaz.  494,  11 
Fed.  Cas.  No.  6,236. 

Probably  the  coupon  book  held  patentable 
in  Munson  v.  New  York,  18  Blatchf.  (U.  S.) 
237,  5  B.  &  A.  Pat.  Cas.  486,  3  Fed.  Rep.  338, 
belongs  to  this  class  of  inventions. 

1.  Patentability  in  General.  —  Le  Roy  v.  Tat- 
ham,  14  How.  (U.  S.)  156;  Rubber-Tip  Pencil 
Co.  v.  Howard  20  Wall.  (U.  S.)  498;  Celluloid 
Mfg.  Co.  v.  Chrolithion  Collar,  etc..  Co.,  23 
Fed.  Rep.  397,  25  Fed.  Rep.  482;  Milligan, 
etc.,  Glue  Co.  v.  Upton,  1  B.  &  A.  Pat.  Cas. 
497,  17  Fed.  Cas.  No.  9,607,  affirmed  97  U. 
S.  3. 

2.  "Composition  of  Matter"  Defined.  —  Curtis 
on  Patents;  Rumford  Chemical  Works  v. 
Lauer,  10  Blatchf.  (U.  S.)  122;  Goodyear  v. 
Berry,  2  Bond  (U.  S.)  189;  Woodward  v.  Mor- 
rison, Holmes  (U.  S.)  124,  2  Pat.  Off.  Gaz.  120; 
Jenkins  j.  Walker,  Holmes  (U.  S.)  120;  Tyler 
v.  Boston,  7  Wall.  (U.  S.)  327;  Cahill  v.  Brown, 

3  B.  &  A.  Pat.  Cas.  580;  Bowker  v.  Dows,  3 
B.  &  A.  Pat.  Cas.  518,  15  Pat.  Off.  Gaz.  510; 
Roots  v.  Hyndman,  6  Fish.  Pal.  Cas.  439  4 
Pat.  Off.  Gaz.  29. 

It  is  sometimes  used  synonymously  with 
"  composition,"  "  compound,"  and  "  man- 
ufacture." Klein  v.  Russell,  19  Wall.  (U.  S.) 
433;  Goodyear  v.  Central  R.  Co.,  2  Wall.  Jr. 
(C.  C.)  356,  1  Fish.  Pat.  Cas.  626. 

3.  Design  Patents.  —  Rev.  Stat.  U.  S.,  §  4929; 
Simpson  v.  Davis  20  Blatchf.  (U.  S.)  413; 
Booth  v.  Garelly,  1  Blatchf.  (U.  S)  247;  Gor- 
ham  Co.  v.  White,  14  Wall.  (U.  S.)  511;  Clark 
v.  Bousfield,  10  Wall.(U.  S.)  133;  Root  v.  Ball, 

4  McLean  (U.  S.)  180;  Chandler  Adjustable 
Chair,  etc.,  Co.  v.  Heywood  Bros.,  eic,  Co., 
91  Fed.  Rep.  163;  Bergner  v.  Kaufmann,  52 
Fed.  Rep.  818;  Eclipse  Mfg.  Co.  v.  Adkins,  44 
Fed.  Rep.  280. 

4.  Gorham  Co.  v.  White,  14  Wall  (U.  S.) 
511;  Rowe  v.  Blodgelt,  etc.,  Co.,  103  Fed. 
Rep.  873;  Pelouze  Scale,  etc.,  Co.  v.  American 
Cutlery  Co.,  102  Fed.  Rep.  916,  43  C.  C.  A.  52. 
See  also  infra,  this  seclion,  Utility — Design 
Patents. 

5.  Simpson  v.  Davis,  20  Blatchf  (U.  S.)  413; 
Rowe  v.  Blodgelt,  etc..  Co.,  103  Fed.  Rep.  873; 
Cone  v.  Motgan  Envelope  Co.,  4  B  S  A.  Pat. 
Cas.  ro7,  6  Fed.  Cas.  No.  3,096. 

Mechanical  and  Design  Patents  Distinguished. 
—  Cone  v.  Morgan  Envelope  Co.,  4  B.  &  A. 
Paf.  Cas.  107,  6  Fed.  Cas.  No.  3,096. 


6.  Principle,  Idea,  or  Natural  Law  Not  Patent- 
able. — ■  Newton  v.  Vaucher  6  Exch.  859,  21  L. 
J.  Exch.  305;  Boulton  v.  Bull,  2  H.  Bl.  463; 
Le  Roy  v.  Tatham,  22  How.  (U.  S.)  132,  14 
How.  (U.  S.)  156,  Rubber-Tip  Pencil  Co.  v. 
Howard,  20  Wall.  (U.  S.)  498;  O'Reilly  v. 
Morse,  15  How.  (U.  S.)  62;  Piper  v.  Brown,  4 
Fish.  Pat.  Cas.  175;  Smith  v.  Ely,  5  McLean 
(U.  S.)  76;  Stone  v.  Sprague,  1  Story  (U.  S.) 
270;  Blanchard  v.  Sprague.  3  Sumn.  (U.  S.) 
535;  Evans  v.  Eaton,  Pet.  (C.  C.)  322;  Case  t. 
Brown,  2  Wall.  (U.  S.)  320:  Burr  v.  Duryee,  1 
Wall.  (U.  S.)  531;  Earle  v.  Sawyer,  4  Mason 
(U.  S.)  1 ;  Telephone  Cases.  126  U.  S.  1  r  Wicke 
v.  Ostrum,  103  U.  S.  461;  Fuller  v.  Yentzer, 
94  U.  S.  288;  Badische  Anilin,  etc.,  Fabrik  v. 
Kalle,  94  Fed.  Rep.  172;  McEwan  Bros.  Co. 
v.  McEwan,  91  Fed.  Rep.  787;  Steam  Gauge, 
etc  ,  Co.  v.  Si.  Louis  R.  Supplies  Mfg.  Co.,  25 
Fed.  Rep.  491;  Yale  Lock  Mfg.  Co.  v.  Berk- 
shire Nat.  Bank,  17  Fed.  Rep.  331;  Hatch  v. 
Moffitt,  15  Fed.  Rep.  252;  Whitney  v.  Carter, 

29  Fed.  Cas.  No.  17,583,  Smith  v.  Ely,  5  Mc- 
Lean (U.  S.)  76,  22  Fed.  Cas.  No.  13,043; 
Wyeth  v.  Stone,  1  Story  (U.  S.)  273,  30  Fed. 
Cas.  No.  18,107;  Wing  v.  Richardson,  2  Fish. 
Pat.  Cas.  535,  30  Fed.  Cas.  No.  17.869;  Singer 
v.  Walmsley,  1  Fish.  Pat.  Cas.  558,  22  Fed. 
Cas.  No.  12,900;  Smith  v.  Downing,  1  Fish. 
Pat.  Cas.  64,  22  Fed.  Cas.  No.  13.036;  Sickels 
v.  Borden,  3  Blatchf.  (U.  S.)  535,  22  Fed.  Cas. 
No.  12,832;  Morton  v.  New  York  Eye  Infirm- 
ary, 2  Fish.  Pat.  Cas.  320.  17  Fed.  Cas.  No. 
9,865;  In  re  Kemper,  McA.  Pat.  Cas.  1,  14 
Fed.  Cas.  No.  7,687;  Roberts  v.  Dickey,  4 
Fish.  Pat.  Cas.  532,  20  Fed.  Cas.  No.  11,899; 
Bean  v.  Smallwood,  2  Story  (U.  S.)  408,  2  Fed. 
Cas.  No.  1,173. 

The  claim  of  the  art  of  cutting  ice  by  means 
of  an  apparatus  worked  by  any  other  power 
than  human  is  a  claim  of  an  abstract  principle 
and  void.    Wveth  v.  Stone,  1  Story  (U.  S.)  273. 

30  Fed.  Cas.  No.  18,107. 
The  principle  that  cotton  spun  directly  from 

the  gin  produces  a  better  and  stronger  yarn 
than  cotton  after  it  is  baled,  is  not  patentable. 
In  re  Henry,  McA.  Pal.  Cas.  467,  11  Fed.  Cas. 
No.  6,371. 

The  discovery  that  inhalation  of  well-known 
vapors  will  produce  on  animals  insensibility 
to  pain  is  not  patentable.  Morton  v.  New  York 
Eye  Infirmary,  2  Fish.  Pat.  Cas.  320,  17  Fed. 
Cas.  No.  9,685. 
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An  exclusive  right  to  a  new  power  cannot  be  acquired,  should  one  be  dis- 
covered in  addition  to  those  already  known.1  A  method  or  means  of  carrying 
into  effect  a  principle  or  law  of  nature  so  as  to  produce  a  useful  result  is, 
however,  patentable.2  Although  the  art  or  process  invented  may  be  the  only 
way  by  which  a  principle  or  force  of  nature  can  be  utilized,  yet  that  fact  does 
not  lessen  the  merits  of  the  invention  or  the  protection  which  the  law  will 
give  it.3 

h.  Function  or  Result.  —  A  mere  result  or  effect  is  not  patentable,  but 
only  the  means  or  art  by  which  the  result  is  effected.4  Where  a  result  or 
effect  is  produced  by  mechanical  action,  the  patent  can  ordinarily  be  only  for 
the  mechanical  appliances  or  means  employed.5  The  mere  function,  result, 
or  operation  of  a  machine  is  not  separately  patentable  as  an  art  or  process, 
but  must  be  protected,  if  at  all,  by  a  machine  patent.6 


1.  Natural  Powers.  —  O'Reilly  v.  Morse,  15 
How.  (U.  S.)  62;  Le  Roy  v.  Tatham,  14  How. 
(U.  S.)  156;  Burr  v.  Duryee,  1  Wall.  (U.  S.) 
576;  Tilghman  v.  Proctor,  102  U.  S.  707;  Smith 
v.  Ely,  5  McLean  (U.  S  )  76,  22  Fed.  Cas.  No. 
13,043;  American  Strawboard  Co.  v.  Elkhart 
Egg-Case  Co.,  84  Fed.  Rep.  960. 

2.  Method  or  Means  of  Application  Patentable. 
—  Honsehill  Co.  v.  Neilson,  1  Webst,  Pat. 
Cas.  685;  Foote  v.  Silsby,  2  Blatchf.  (U.  S.) 
260;  Foote  v.  Silsby,  1  Blatchf.  (U.  S.) 
445,  9  Fed.  Cas.  No.  4,916;  Le  Roy  v.  Tatham, 
22  How.  (U.  S.)  132,  O'Reilly  v.  Morse,  15 
How.  (U.  S.)  117;  Wyeth  v.  Stone.  1  Story  (U. 
S  )  273,  30  Fed.  Cas.  No.  18,107:  Rubber-Tip 
Pencil  Co.  v.  Howard,  20  Wall.  (U.  S0498; 
Mitchell  v.  Tilghman,  19  Wall.  (U.  S.)  287; 
Case  v.  Brown,  2  Wall.  (U.  S.)  320;  Telephone 
Cases,  126  U.  S.  1,  43  Pat.  Off.  Gaz.  377; 
Eames  v.  Andrews,  122  U.  S.  55;  Wicke  v. 
Ostrum,  103  U.  5.  461;  Tilghman  v.  Proctor, 
102  U.  S.  707.  125  U.  S.  136;  Badische  Anilin. 
etc.,  Fabrik  v.  Kalle,  94  Fed.  Rep.  163;  Steam 
Gauge,  etc.,  Co.  v.  St.  Louis  R.  Supplies  Mfg. 
Co.,  25  Fed.  Rep.  491;  American  Bell  Tele- 
phone Co.  v.  Dolbear,  15  Fed.  Rep.  448,  17 
Fed  Rep.  604;  Wintermate  v.  Redington,  1 
Fish.  Pat.  Cas.  239,  30  Fed.  Cas.  No.  17.896; 
Whitney  v.  Carter,  29  Fed.  Cas.  No.  17,583; 
Smith  v.  Downing,  r  Fish.  Pat.  Cas.  64,  22 
Fed.  Cas.  No.  13,036;  Smith  v.  Ely,  5  McLean 
(U.  S.)  76,  22  Fed.  Cas.  No.  13,043;  Sickels  v. 
Borden,  3  Blatchf.  (U.  S.)  535,  22  Fed.  Cas. 
No.  12,832;  Wing  v.  Richardson,  2  Fish.  Pat. 
Cas.  535,  30  Fed.  ds.  No.  17.S69;  Singer  v. 
Walmsley,  1  Fish  Pat.  Cas.  558,  22  Fed.  Cas. 
No.  12.900;  Roberts  v.  Dickey,  4  Fish.  Pat.  Cas. 
532,  20  Fed.  Cas.  No.  11,899;  Parker  v.  Hulme, 
1  Fish.  Pat  Cas.  44,  18  Fed.  Cas.  No.  10,740; 
Morton  v.  New  York  Eye  Infirmary,  5  Blatchf. 
(U.  S.)  116,  2  Fish.  Pat.  Cas.  320,  17  Fed.  Cas. 
No.  9.865;  Bean  v.  Smallwood,  2  Story  (U.  S  ) 
40S,  2  Fed.  Cas.  No.  1,173;  Bell  v.  Daniels,  1 
Bond  (U.  S.)  212,  3  Fed.  Cas.  No.  1,247,  Tyler 
v.  Deval,  1  Am.  L.  J.  N.  S.  248,  24  Fed.  Cas. 
No.  14  307. 

A  mere  discovery  of  a  new  principle  em- 
bodied in  a  new  machine  is  patentable,  but  a 
mere  disco/ery  of  a  new  principle  of  operation 
in  an  old  machine  is  not  patentable.  Newton 
v.  Vaucher,  6  Exch.  859,  21  L.  T.  Exch.  305. 

3.  Telephone  Cases,  126  U.  S.  1;  American 
Bell  Telephone  Co.  v.  Dolbear,  15  Fed.  Rep. 
448,  17  Fed.  Rep.  604. 

4.  Result  Not  Patentable.  —  Corning  v.  Bur- 


den, 15  How.  (U.  S.)  252;  O'Reilly  v.  Morse, 

15  How.  (U.  S.)  112;  Le  Roy  v.  Tatham,  14 
How.  (U.  S.)  156;  Carver  v.  Hyde,  16  Pet.  (U. 
S.)  513;  Howe  v.  Abbott,  2  Story  (U.  S.)  194; 
Rubber-Tip  Pencil  Co.  v.  Howard,  20  Wall. 
(U.  S.)  498;  Seymour  v.  Osborne,  11  Wall.  (U. 
S.)  547;  Case  v.  Brown,  2  Wall.  (U.  S.)  320; 
Burr  v.  Duryee,  1  Wall.  (U.  S.)  531;  Risdon 
Iron,  etc.,  Works  v.  Medart,  158  U.  S  68;  Mil- 
ler v.  Eagle  Mfg.  Co.,  151  U.  S.  201;  Knapp  :\ 
Morss,  150  U.  S.  221;  Telephone  Cases,  126 
U.  S.  1,  43  Pat.  Oft'.  Gaz.  377;  Thatcher  Heat- 
ing Co.  v.  Burtis,  121  U.  S.  287;  White  v.  Dun- 
bar, 119  U.  S.  47;  Fuller  v.  Yentzer,  94  U.  S. 
288;  Sangster  v.  Miller,  2  Fish.  Pat.  Cas.  563; 
Carr  v.  Rice,  1  Fish.  Pat.  Cas.  325;  Morton  v. 
New  York  Eye  Infirmary,  2  Fish.  Pat.  Cas. 
320;  5  Blatchf.  (U.  S.)  116;  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,  106  Fed.  Rep.  693;  Union  Gas  En- 
gine Co.  z>.  Doak,  88  Fed.  Rep.  86;  Consoli- 
dated Bunging  Apparatus  Co.  v.  Clausen,  etc.. 
Brewing  Co.,  39  Fed.  Rep.  277;  New  Process 
Fermentation  Co.  v.  Koch,  21  Fed.  Rep.  580, 
20  Fed.  Rep.  725;  Kuhl  v.  Mueller,  21  Fed. 
Rep.  510;  Piper  v.  Brown,  4  Fish.  Pat.  Cas. 
176;  Hammerschlag  v.  Scamoni,  7  Fed.  Rep. 
584;  Wing  v.  Richardson  2  Fish.  Pat.  Cas, 
535,  30  Fed.  Cas.  No.  17,869;  Whitiemore  v. 
Cutter,  1  Gall.  (U.  S.)  478,  29  Fed.  Cas.  No. 
17,601;  Tread  well  v.  Fox,  24  Fed.  Cas.  No. 
14,156;  In  re  Kemper,  McA.  Pat.  Cas.  1,  14 
Fed.  Cas.  No.  7,687;  Howe  v.  Abbott,  2  Story 
(U.  S.)  190,  12  Fed.  Cas.  No.  6,766;  Case  v. 
Brown,  1  Biss.  ((J.  S.)  382,  5  Fed  Cas.  No. 
2,488;  Burr  v.  Cowperthwait,  4  Blatchf.  (U. 
S.)  163,  4  Fed.  Cas.  No.  2,188;  Bean  v.  Small- 
wood,  2  Story  (U.  S.)  408,  2  Fed.  Cas.  No.  1,173; 
Renwick  v.  Pond,  2  Pat.  Off.  Gaz.  392,  10 
Blatchf.  (U.  S.)39;  Matter  of  Merrill.  1  Mac- 
Arihur  (D.  C.)  301.  But  see  Arkell  v.  J.  M. 
Hurd  Paper  Bag  Co.,  7  Blatchf.  (U.  S.)  475,  1 
Fed.  Cas.  No.  532. 

5.  Effect  of  Mechanical  Action.  —  Piper  v. 
Brown,  4  Fish.  Pat.  Cas.  175,  folloxvins;  Corn- 
ing v.  Burden,  15  How.  (U.  S.)  252;  O'Reilly 
v.  Morse,  15  How.  (U.  S.)  62;  Fuller  v.  Yentzer, 
94  U.  S.  299. 

6.  Function,  Result,  or  Operation  of  Machine. — 
Le  Roy  v.  Tatham,  22  How,  (U.  S.)  132;  Corn- 
ing v.  Burden.  15  How.  (U.  S.)  252;  O'Reilly 
v.  Morse,  15  How.  (U.  S.)  62;  Carver  v.  Hyde, 

16  Pet.  (U.  S.)  513:  Wyeth  z.  Stone,  I  Story 
(U.  S.)  273;  Rubber-Tip  Pencil  Co.  v.  Howard, 
20  Wall.  (U.  S.)498;  Philadelphia,  etc.,  R.  Co. 
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i.  Product.  —  If  the  product  of  a  process  or  machine  is  itself  patentably 
new,  it  may  be  patented,  as  a  manufacture  or  composition  of  matter,  irre- 
spective of  the  method  of  production.1  But  a  product  is  not  patentably  new 
merely  because  made  by  a  new  process  or  machine,  and  it  cannot  be  patented 
as  an  article  made  by  such  process  or  machine,  unless  it  is  patentably  new  in 
itself.2  An  article  which  is  the  necessary  product  of  a  machine  or  process 
previously  patented  is  not  patentable.3 

j.  Improvements.  — An  improvement  is  defined  as  something  in  aid  of 
the  old  mode  which  makes  the  old  mode  better.4  An  improvement  on  any 
of  the  patentable  classes  of  inventions  is  itself  patentable,  if  the  other  ele- 
ments of  patentability  are  present.*    The  right  to  a  patent  is,  of  course, 


v.  Dubois,  12  Wall.  (U.  S  )  47 ;  Burr  v.  Duryee, 

1  vVall.  (U.  S.)  531;  Risdon  Iron,  etc.,  Works 
v.  Medart,  158  U.  S.  68;  Miller  v.  Eagle  Mfg. 
Co.,  151  U.  S.  186;  Knapp  v.  Morss,  150  U.  S. 
221;  Heald  v.  Rice,  104  U.  S.  737:  James  v. 
Campbell,  104  U.  S.  356;  Fuller  v.  Yentzer,  94 
U.  S.  288:  Cochrane  v.  Deener,  94  U.  S.  780; 
National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  106  Fed.  Rep. 
708,  99  Fed.  Rep.  758;  Stokes  Bros.  Mfg.  Co. 
v.  Heller,  96  Fed.  Rep.  104;  American  Straw- 
board  Co.  v.  Elkhart  Egg-Case  Co.,  84  Fed. 
Rep.  960;  Gindorff  v.  Deering,  81  Fed.  Rep. 
952,  applying  and  following  Risdon  Iron,  etc., 
Works  v.  Medart,  158  U  S.  68;  Wells  Glass 
Co.  v.  Henderson,  (C.  C.  A.)  67  Fed.  Rep.  930; 
Uhlman  v.  Arnholdt,  etc.,  Brewing  Co.,  53 
Fed.  Rep.  485;  Brush  Electric  Co.  v.  Ft. 
Wayne  Electric  Light  Co.,  40  Fed.  Rep.  833; 
Excelsior  Needle  Co.  v.  Union  Needle  Co.,  32 
Fed.  Rep.  221;  MacKay  7/.  Jackman  12  Fed. 
Rep.  615,  23  Pat.  Off.  Gaz.  85;  Gage  v.  Kel- 
logg, 23  Fed.  Rep.  891;  Hatch  v.  Moffitt,  15 
Fed.  Rep.  252;  Brainard  v.  Cramrae,  12  Fed. 
Rep.  621;  Sickels  v.  Falls  Co.,  4  Blatchf.  (U. 
S.)  508;  Barrett  v.  Hall,  1  Mason  (U.  S.)  447, 

2  Fed.  Cas.  No.  1,047;  Piper  v.  Brown,  4  Fish. 
Pat.  Cas.  175;  Parham  v.  American  Button- 
hole, etc.,  Mach.  Co.,  4  Fish.  Pat.  Cas.  468; 
Diyfoos  v.  Wiese,  26  Pat.  Off.  Gaz.  639;  New 
v.  Warren,  22  Pat.  Off.  Gaz.  587;  Busch  v. 
Jones.  16  App.  Cas.  (D.  C.)  23. 

1.  Product  Patentable  if  New  in  Itself.  —  Good 
year  v.  Wait,  5  Blatchf.  (U.  S.)  468;  Provi- 
dence Rubber  Co.  v.  Goodyear,  9  Wall.  (U.  S.) 
796;  Risdon  Iron,  etc.,  Works  v.  Medart,  158 
U.  S  68;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S. 
186;  Plummer  v.  Sargent,  120  U.  S.  442; 
Western  Electric  Mfg.  Co.  v.  Ansonia  Brass, 
etc.,  Co.,  114  U.  S.  447;  Merrill  v.  Yeomans, 
94  U.  S.  568,  11  Pat.  Off.  Gaz.  970;  Smith  v. 
Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  486; 
Badische  Anilin,  etc.,  Fabrik  v.  Kalle,  94  Fed. 
Rep.  163;  Cochrane  v.  Badische  Anilin,  etc., 
Fabrik,  111  U.  S.  293;  Matheson  v.  Camp- 
bell, 77  Fed.  Rep.  280,  (C.  C.  A.)  78  Fed.  Rep. 
910;  Holliday  v.  Pickhardt,  29  Fed.  Rep.  853; 
Pickhardt  v.  Packard,  22  Fed.  Rep.  530;  Mil- 
ligan,  etc.,  Glue  Co.  v.  Upton,  1  B.  &  A.  Pat. 
Cas.  497,  17  Fed.  Cas.  No.  9,607,  97  U.  S.  3; 
Merrill  v.  Yeomans,  I  B.  &  A.  Pat.  Cas.  47, 
17  Fed.  Cas.  No.  9,472.  Compare  Union  Paper- 
Collar  Co.  v.  Van  Dusen,  23  Wall.  (U.  S.)  530; 
Mac  Kay  v.  Jackman,  12  Fed.  Rep.  619.  See 
also  infra,  this  title,  IV.  7.  Claim. 

2.  Wooster  v.  Calhoun,  11  Blatchf.  (U.  S.) 
215,  30  Fed.  Cas.  No.  18,035;  Wood-Paper 
Patent,  23  Wall.  (U.  S.)  566;  King  v.  Gallun, 


109  U.  S.  102;  Giant  Powder  Co.  v.  California 
Powder  Works,  98  U.  S.  126;  Milligan,  etc., 
Glue  Co.  v.  Upton,  97  U.  S.  3;  Badische  Ani- 
lin, etc.,  Fabrik  v.  Kalle,  94  Fed.  Rep.  163; 
Holliday  v.  Pickhardt,  29  Fed.  Rep.  860;  Mac- 
Kay  v.  Jackman,  12  Fed.  Rep.  618;  Sawyer  v. 
Bixby,  9  Blatchf.  (U.  S.)  361,  21  Fed.  Cas.  No. 
12,398;  Milligan,  etc.,  Glue  Co.  v.  Upton,  1  B. 
&  A.  Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607; 
Draper  v.  Hudson,  Holmes  (U.  S.)  208,  7  Fed. 
Cas.  No.  4,069.  See  also  infra,  this  section, 
Novelty  and  Anticipation,  subdiv.  c.  (2)  (?)  aa. 
New  Manufacture. 

If  an  article  be  old  it  cannot  be  the  subject 
of  a  patent  even  though  made  artificially  for 
the  first  time.  Badische  Anilin,  etc.,  Fabrik 
v.  Kalle,  94  Fed.  Rep.  163,  citing  Cochrane  v. 
Badische  Anilin.  etc.,  Fabrik,  111  U.  S.  293. 

A  product  is  not  patentable  upon  the  ground 
that  an  already  known  article  is  made  more 
perfectly  by  the  new  process  or  machine  than 
it  was  before.  If  this  rule  were  different,  the 
product  of  each  successive  machine  would  be 
patentable.  Badische  Anilin,  etc..  Fabrik  v. 
Kalle,  94  Fed.  Rep.  163,  citing  Wooster  v.  Cal- 
houn, 11  Blatchf.  (U.  S.)  215,  30  Fed.  Cas.  No. 
18,035;  Milligan,  etc..  Glue  Co.  v.  Upton,  97 
U.  S.  3. 

3.  Dubois's  Appeal,  6  Mackey  (D.  C.)  140. 

4.  Improvement  Defined.  —  Potter  v.  Holland, 
4  Blatchf.  (U.  S.)  238,  1  Fish.  Pat.  Cas.  382; 
Kirby  v.  Dodge,  etc.,  Mfg.  Co.,  10  Blatchf.  (U. 
S.)  307,  3  Pat.  Off.  Gaz.  181,  6  Fish.  Pat.  Cas. 
156;  Foxwell  v.  Bostock,  4  De  G.  J.  &  S.  298, 
12  W.  R.  723. 

An  improvement  has  essential  reference  to 
a  subject  matter  to  be  improved.  It  is  not 
original,  but  embraces  and  either  adds  to  or 
alters  the  original.  Bray  v.  Hartshorn,  1  Cliff. 
(U.  S.)  538;  Turrill  v.  Illinois  Cent.  R.  Co.,  3 
Biss.  (U.  S.)  66,  3  Fish.  Pat.  Cas.  330;  Evans 
v.  Eaton,  3  Wash.  (U.  S.)  443,  1  Robb  Pat. 
Cas.  193;  Page  v.  Ferry,  I  Fish.  Pat.  Cas.  298; 
Aspinvvall  Mfg.  Co.  v.  Gill,  32  Fed.  Rep.  697, 
40  Pat.  Off.  Gaz.  1133. 

An  improvement  may  not  be  merely  a  new 
application  of  a  prior  invention,  but  it  may  be 
an  article  complete  in  itself  and  may  involve  an 
invention.    Lindsay  v.  Stein,  10  Fed.  Rep.  907. 

The  term  "  improvement  "  as  used  in  a  con- 
tract has  been  defined  as  synonymous  with 
"  invention  "  in  Reese's  Appeal,  22  W.  N.  C. 
(Pa.)  501. 

5.  Improvements  Patentable.  —  O'Reilly  v. 
Morse,  15  How.  (U.  S.)  62;  Smilh  v.  Nichols, 
21  Wall.  (L*.  S  )  118;  Seymour  v.  Osborne,  11 
Wall.  (U.  S.)  548;  Whiteley  v.  Swayne,  7  Wall. 
(U.  SO685;  Miller  v.  Eagle  Mfg.  Co.,  151  U. 
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limited  to  the  improvement,  and  does  not  include  the  art,  machine,  or  article 
improved. 1 

3.  Invention  —  a.  NECESSITY  —  Invention  Necessary.  —  Although  formerly 
invention  as  distinguished  from  novelty  was  not  required,  or  perhaps  novelty 
was  regarded  as  equivalent  to  invention,2  it  is  now  well  settled  that  a  patent 
cannot  properly  be  granted,  and  if  granted  is  void,  in  the  absence  of  patent- 
able invention,  as  distinguished  from  novelty  or  mere  mechanical  skill.3  The 


S.  199;  Western  Electric  Mfg.  Co.  z>.  Ansonia 
Brass,  etc.,  Co.,  114  U.  S.  447;  Blake  v.  San 
Francisco,  113  U.  S.  679;  Burt  v.  Evory,  133 
U.  S.  349;  Clough  v.  Gilbert,  etc.,  Mfg.  Co., 
106  U.  S.  178;  Webster  Loom  Co.  v.  Higgins, 
105  U.  S.  580;  Fuller  v.  Yentzer,  94  U.  S.  288; 
Slarretl  v.  Athol  Mach.  Co.,  14  Fed.  Rep.  910; 
Wintermuie  v.  Redington,  1  Fish.  Pat.  Cas. 
239,  30  Fed.  Cas.  No.  17,896;  Evans  v.  Robin- 
son, Brun.  Col.  Cas.  (U.  S.)  400,  8  Fed.  Cas. 
No.  4,571. 

An  improvement  can  be  patented  to  the  in- 
ventor of  an  invention  which  is  the  basis  of 
the  improvement.  O'Reilly  v.  Morse,  15  How. 
(U.  S.)  62;  Smiih  v.  Ely,  5  McLean  (U.  S.)  76; 
Eagle  Mfg.  Co.  v.  Bradlev,  35  Fed.  Rep.  295. 

A  patent  for  an  improvement  on  an  existing 
machine,  or  for  a  new  machine,  should  be  for 
a  machine,  or  an  improved  machine,  and  not 
for  a  process  or  method.  Barrett  v.  Hall,  1 
Mason  (U.  S.)  447,  2  Fed.  Cas.  No.  1,047. 

1.  Smith  v.  Nichols,  21  Wall.  (U.  S.)  118; 
Seymour  v.  Osborne,  11  Wall.  (U.  S.)  516; 
Burr  v.  Duryee,  r  Wall.  (U.  S.)  531;  Johnson 
v.  Root,  1  Fish.  Pat.  Cas.  351;  Evans  v.  Eaton, 
7  Wheat.  (U.  S.)  356;  Cantrell  v.  Wallick,  117 
U.  S  689;  Tilghman  v.  Proctor,  102  U.  S.  707; 
Cochrane  v.  Deener,  94  U.  S  787;  Blake  v. 
Robertson,  94.  U.  S.  728;  imhaeuser  v.  Buerk, 
101  U.  S.  655.  See  also  infra,  this  title.  Pro- 
ceedings to  Obtain  Patent,  subdiv.  7.  c.  5.  Im- 
provements. 

2.  Former  Doctrine  —  Novelty  Equivalent  to 
Invention. —  See  M'Millin  v.  Barclay,  5  Fish. 
Pat.  Cas.  191,  4  Brews.  (Pa.)  275;  Hollister  v. 
Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  59;  Celluloid 
Mfg.  Co.  v.  Comstock,  etc.,  Co.,  27  Fed.  Rep. 
353;  Winans  v.  New  York,  etc.,  R.  Co.,  21  How. 
(U.  S.)  88;  Earle  v.  Sawyer,  4  Mason  (U.  S.)  5. 
See  also  Mtlligan,  etc.,  Glue  Co.  v.  Upton,  1  B. 
&  A.  Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607, 
quoting  and  reviewing  decisions  in  the  Patent 
Office. 

Invention  is  any  new  arrangement  or  com- 
bination of  old  or  new  materials  producing  a 
new  and  useful  result.  McCormick  v.  Sey- 
mour, 15  Fed.  Cas.  No.  8,725. 

If  either  the  object  attained  or  the  means 
by  which  it  is  obtained  is  new,  the  invention 
may  be  the  subject  of  a  patent.  Wilton  v. 
Railroad  Co.,  30  Fed.  Cas.  No.  17,856. 

3.  Patents  Void  for  Want  of  Invention  —  Eng- 
land.— Harwood  v.  Great  Northern  R.Co.,  11  H. 
L.  Cas.  654;  Jordan  v.  Moore,  L.  R.  1  C.  P.  624; 
Kay  v.  Marshall,  8  CI.  &  F.  245;  Bush  v.  Fox, 
5  H.  L.  Cas.  707;  Tetley  v.  Easton,  2  C.  B.  N. 
S.  706,  89  E.  C.  L  706;  Horton  v.  Mabon,  12 
C.  B  N.  S.  437.  104  E.  C.  L.  437;  Ormson  v. 
Clarke,  14  C.  B.  N.  S.  475,  108  E.  C.  L.  475; 
Ormson  v.  Clarke,  13  C.  B.  N.  S.  337,  106 
E.  C.  L.  337;  Parkes  v.  Stevens,  L.  R.  8 
Eq.  358.  L.  R.  5  Ch.  36;  Patent  Bottle  Envelope 
Co.  v.  Seymer,  5  C.  B.  N.  S.  164,  94  E.  C.  L. 


164;  While  v.  Toms,  17  L.  T.  N.  S.  348; 
Ralslon  v.  Smith,  11  H.  L.  Cas.  223;  Ralston  v. 
Smith,  11  C.  B.  N.  S.  471,  103  E.  C.  L.  471; 
Ralston  v.  Smith,  9  C.  B.  N.  S.  117,  99  E.  C. 
L.  117;  Saunders  v.  Aston,  3  B.  &  Ad.  881.  23 
E.  C.  L.  209;  Seed  v.  Higgings,  8  El.  &  Bl. 
755,  92  E.  C.  L.  755;  Penn  v.  Bibby,  L.  R.  2 
Ch.  136. 

United  States.  —  Sargent  v.  Covert,  152  U. 
S.  516;  Morgan  Envelope  Co.  v.  Albany  Per- 
forated Wrapping  Paper  Co.,  152  U.  S.  425; 
Haughey  v.  Lee,  151  U.  S.  282;  Wollensak  v. 
Sargent,  151  U.  S.  221;  Knapp  v.  Morss,  150 
U.  S.  221;  Patent  Clothing  Co  v.  Glover,  141 
U.  S.  560;  Fond  Du  Lac  County  v.  May,  137 
U.  S.  395,  reversing  27  Fed.  Rep.  691;  Mar- 
chand  v.  Emken,  132  U.  S.  195;  Brown  v.  Dis- 
trict of  Columbia,  130  U.  S.  87;  Peters  v. 
Hanson,  129  U.  S.  541;  Peters  v.  Active  Mfg. 
Co.,  129  U.  S.  530,  130  U.  S.  626;  Mosler  Safe, 
etc,  Co.  v.  Mosler,  127  U.  S.  354;  Holland  v. 
Shipley,  127  U.  S.  396;  Clark  Pomace  Holder 
Co.  v.  Ferguson,  119  U.  S.  335;  Underwood  v. 
Gerber,  149  U.  S.  224,  37  Fed.  Rep.  682;  Derby 
v.  Thompson,  146  U.  S.  476,  reversing  32  Fed. 
Rep.  830;  Adams  v.  Bellaire  Stamping  Co., 
141  U.  S.  541;  Hill  v.  Wooster,  132  U.  S.  7C0; 
Day  v.  Fair  Haven,  etc.,  Co.,  132  U.  S.  98,  23 
Fed.  Rep.  189;  Watson  v.  Cincinnati,  etc.,  R. 
Co.,  132  U.  S.  161;  Royer  v.  Roth,  132  U.  S. 
201;  Pattee  Plow  Co.  v.  Kingman,  129  U.  S. 
294;  Hendy  v.  Golden  State,  etc.,  Iron  Works, 
127  U.  S.  375;  Hailes  v.  Albany  Stove  Co..  123 
U.  S.  582;  Gardner  v.  Herz,  118  U.  S.  180;  Yale 
Lock  Mfg.  Co.  v.  Greenleaf,  117  U.  S.  554; 
Thompson  v.  Boisselier,  114  U.  S.  11;  Blake  v. 
San  Francisco,  113  U.  S.  679;  Morris  v.  !Mc- 
Millin,  112  U.  S.  244;  Pennsylvania  R.  Co.  v. 
Locomotive  Engine  Safety  Truck  Co.,  110  U. 
S.  490;  King  v.  Gallun,  109  U.  S.  99;  Atlantic 
Works  v.  Brady.  107  U.  S.  192;  Vinton  v. 
Hamilton,  104  U.  S.  485;  Dunbar  v.  Myers,  94 
U.  S.  187;  Perry  v.  Co-cperative  Foundry  Co., 
20  Blatchf.  (U.  S.)  498;  McCloskey  v.  Dubois, 
19  Blatchf.  (U.  S.)  205;  Alcott  v.  Young,  16 
Blatchf.  (U.  S.)i34;  Collender  v.  Griffith,  11 
Blatchf.  (U.  S.)  212:  Union  Taper-collar  Co. 
v.  Van  Dusen,  23  Wall.  (U.  S.)  563;  Rubber- 
Tip  Pencil  Co.  v.  Howard,  20  Wall.  (U.  S.) 
498;  Stimpson  v.  Woodman,  10  Wall.  (U.  S.) 
121;  Morse  Arms  Mfg.  Co.  v.  U.  S.,  27  Ct.  CI. 
363;  Goss  Printing-Press  Co.  v.  Scott,  (C.  C. 
A.)  108  Fed.  Rep.  253,  reversing  103  Fed.  Rep. 
650;  Thomson-Houston  Electric  Co.  v.  Nassau 
Electric  R.  Co.,  107  Fed.  Rep.  277;  Kenney  v. 
Bent,  97  Fed.  Rep.  337,  38  C.  C.  A.  205,  affirm- 
ing 91  Fed.  Rep.  259;  Arlington  Mfg.  Co.  v. 
Celluloid  Co.,  97  Fed.  Rep.  91,  38  C.  C.  A.  60; 
Reynolds  v.  Buzzell,  96  Fed.  Rep.  997,  37  C. 
C.  A.  656;  Badische  Anilin,  etc.,  Fabrik  v. 
Kalle,  94  Fed.  Rep.  172;  Crosby  Steam  Gage, 
etc.,  Co.  v.  Ashton  Valve  Co.,  (C.  C.  A.)  94 
Fed.  Rep.  516;  Christy  v.  Hygeia  Pneumatic 
279  Volume  XXII. 


Patentability  of  Inventions. 


PA  TENTS. 


Invention. 


product  of  mere  mechanical  skill  cannot  be  patented.1    Utility  without 


Bicycle  Saddle  Co..  (C.  C.  A.)  93  Fed.  Rep. 
965;  McEwan  Bros.  Co.  v.  McEwan,  91  Fed. 
Rep.  787;  Fuller- Warren  Co.  v.  Michigan  Stove 
Co.,  86  Fed.  Rep.  463;  Roehr  v.  Bliss,  82  Fed. 
Rep.  445;  Campbell  v.  Bayley,  63  Fed.  Rep. 
465,  18  U.  S.  App.  486;  Johnson  Co.  v.  Penn- 
sylvania Steel  Co.,  62  Fed.  Rep.  156;  Phila- 
delphia Novelty  Mfg.  Co.  v.  Weeks,  61  Fed. 
Rep.  405,  52  Fed.  Rep.  816;  Bonnell  v.  Stoll, 
(C.  C.  A.)  61  Fed.  Rep.  767;  Meriitt  v.  Middle- 
ton,  (C.  C.  A.)  61  Fed.  Rep.  680,  Edison  Elec- 
tric Light  Co.  v.  Electric  Engineering,  etc., 
Co.,  60  Fed.  Rep.  401;  Marshall  v.  Packard, 
61  Fed.  Rep.  211,  21  U.  S.  App.  118,  51  Fed. 
Rep.  755;  Saunders  v.  Allen,  60  Fed.  Rep.  610, 
20  U.  S.  App.  446;  Butte  City  St.  R.  Co.  v. 
Pacific  Cable  R.  Co.,  60  Fed.  Rep.  410,  15  U. 
S.  App.  341;  Thompson  Mfg.  Co.  v.  Wal- 
bridge,  60  Fed.  Rep.  91;  Curtis  v.  Overman 
Wheel  Co.,  58  Fed.  Rep.  784,  20  U.  S.  App. 
146;  Stewart  v.  Smith,  58  Fed.  Rep.  580,  17  U. 
S.  App.  217;  Union  Paper  Bag  Mach.  Co.  v. 
Waterbury,  58  Fed.  Rep.  566;  Northwestern 
Stove  Repair  Co.  v.  Lee,  58  Fed.  Rep.  182, 
18  U.  S.  App.  245;  American  Patents  Co.  v. 
De  Beer,  57  Fed.  Rep.  623;  Bainbridge  v. 
Kitchell  Embossing  Co.,  57  Fed.  Rep.  213; 
Roemer  v.  Jenkinson,  56  Fed.  Rep.  294;  Green 
v.  Lynn,  55  Fed.  Rep.  516;  Lalance  Mfg.  Co. 
v.  Haberman  Mfg.  Co.,  55  Fed.  Rep.  297,  14 
U.  S.  App.  226;  Williams  v.  Goodyear  Metallic 
Rubber  Shoe  Co.,  54  Fed.  Rep.  498,  49  Fed. 
Rep.  245;  Fuller,  etc.,  Co.  v.  Arlington,  54 
Fed.  Rep.  166;  Eagle  Pencil  Co.  v.  American 
Lead  Pencil  Co.,  53  Fed.  Rep.  388;  U.  S.  Credit 
System  Co.  v.  American  Credit  Indemnity  Co., 
53  Fed.  Rep.  818;  Waite  v.  Robinson,  52  Fed. 
Rep.  295;  Mahon  v.  McGuire  Mfg.  Co.,  51  Fed. 
Rep.  681;  Abbott  Mach.  Co.  v.  Bonn,  51 
Fed.  Rep.  223;  Ashton  Valve  Co.  v.  Coale 
Muffler,  etc.,  Co.,  50  Fed.  Rep.  100:  National 
Surface  Guard  Co.  v.  Merrill,  49  Fed.  Rep.  157, 
6  U  S.  App.  6;  Coston  v.  Pain,  47  Fed.  Rep. 
66;  Brush  Electric  Co.  v.  Electrical  Accumlator 
Co.,  47  Fed.  Rep.  48;  Davis  v.  Parkman,  45 
Fed.  Rep.  693;  Hitchcock  v.  Wanzer  Lamp 
Co.,  45  Fed.  Rep.  362;  Potts  v.  Creager,  44  Fed. 
Rep.  680;  Smead  v.  Union  Free  School  Dist., 
44  Fed.  Rep.  614;  American  Split-Feather 
Duster  Co.  v.  Levy,  43  Fed.  Rep.  381;  Steam 
Gauge,  etc.,  Co.  v.  Williams,  42  Fed.  Rep.  843; 
Root  v.  Sioux  City  Cable  R.  Co.,  42  Fed.  Rep. 
412;  Lapharn  Dodge  Co.  v.  Severin,  40  Fed. 
Rep.  762;  Berryman  v.  Ainsworth  Boiler,  etc., 
Co.,  40  Fed.  Rep.  879;  Leggett  v.  Standard 
Oil  Co.,  38  Fed.  Rep.  842;  Boyd  v.  Janesville 
Hay  Tool  Co.,  37  Fed.  Rep.  887;  Brigham  v. 
Coffin,  37  Fed.  Rep.  688;  Brinkerhoff  v.  Aloe, 
37  Fed.  Rep.  92;  Low  v.  Barstow  Stove  Co.,  36 
Fed.  Rep.  903;  Travers  v.  Boston  Hammock 
SpreaderCo.,  35  Fed.  Rep.  133;  Ansonia  Brass, 
etc.,  Co.  v.  Electric  Supply  Co.,  35  Fed.  Rep. 
68;  Enterprise  Mfg.  Co.  v.  Sargent,  34  Fed. 
Rep.  134;  Washburn,  etc.,  Mfg.  Co.  v.  Beat- 
Em-All  Barb-Wire  Co.,  33  Fed.  Rep.  261; 
Holmes  Electric  Protective  Co.  v.  Metropolitan 
Burglar  Alarm  Co.,  33  Fed.  Rep.  254;  Acme 
Hay  Harvesting  Co.  v.  Martin,  33  Fed.  Rep. 
249;  McNab  v.  Nathan  Mfg.  Co.,  32  Fed.  Rep. 
155;  Cluett  v.  Claflin,  30  Fed.  Rep.  921;  Cluett 
v.  Mack,  30  Fed.  Rep.  924;  Morss  v.  Man- 


chester, 32  Fed.  Rep.  282;  Eastern  Paper  Bag 
Co.  v.  Standard  Paper-Bag  Co.,  30  Fed.  Rep. 
63;  Filley  &  Littlefield  Stove  Co.,  30  Fed.  Rep. 
434;  Shickle,  etc.,  Iron  Co.  v.  South  St.  Louis 
Foundry  Co.,  29  Fed.  Rep.  866;  Hasselman  v. 
Gaar,  29  Fed.  Rep.  318;  Grain-Drill  Mfg.  Co. 
v.  Hart,  28  Fed.  Rep.  367;  Leach  v.  Chandler, 
24  Fed.  Rep.  791;  New  Yotk  Bung,  etc.,  Co.  v. 
Doelger,  23  Fed.  Rep.  191;  Mellon  v.  Smith- 
Davis  Mfg.  Co.,  23  Fed.  Rep.  153;  Spill  v. 
Celluloid  Mfg.  Co.,  21  Fed.  Rep.  631;  McMur- 
ray  v.  Miller,  16  Fed.  Rep.  471;  Welling  v. 
Crane,  14  Fed.  Rep.  571;  Milligan,  etc.,  Glue 
Co.  v.  Upton,  1  B.  &  A.  Pat.  Cas.  497,  17  Fed. 
Cas.  No.  9,607,  affirmed  97  U.  S.  3;  In  re 
Kemper,  McA.  Pat.  Cas.  1,  14  Fed.  Cas.  No. 
7,687;  Cone  v.  Morgan  Envelope  Co.,  4  B.  & 
A.  Pat.  Cas.  107,  6  Fed.  Cas.  No.  3,096.  See 
also  infra,  b.  What  Constitutes  Invention. 

Articles  of  Manufacture  or  Commerce.  —  Novelty 
and  utility  are  not  the  only  test  of  patentability 
even  in  the  case  of  articles  of  manufacture  of 
commerce.  Invention  or  discovery  is  equally 
necessary  as  in  the  case  of  other  classes  of 
patents.  Gardner  v.  Herz,  118  U.  S.  191; 
Yale  Lock  Mfg.  Co.  v.  Greenleaf,  117  U.  S  554; 
Milligan,  etc..  Glue  Co.  v.  Upton,  I  B.  &  A. 
Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607. 

"  New  articles  of  commerce  are  not  patenta- 
ble as  new  manufactures,  unless  it  appears  in 
the  given  case  lhat  the  production  of  the  new 
articles  involved  the  exercise  of  invention  or 
discovery  beyond  what  was  necessary  to  con- 
struct the  apparatus  for  iis  manufacture  or 
production."  Union  Paper-collar  Co.  v.  Van 
Dusen,  23  Wall.  (U.  S.)  563;  Cone  v.  Morgan 
Envelope  Co..  4  B.  &  A.  Pat.  Cas.  107,  6  Fed. 
Cas.  No.  3,096;  Milligan,  etc.,  Glue  Co.  v. 
Upton,  1  B.  &  A.  Pat.  Cas.  497,  17  Fed.  Cas. 
No.  9,607. 

1.  Product  of  Mechanical  Skill  Not  Patentable. 

—  Phillips  v.  Detroit,  m  U.  S.  604;  Yale 
Lock  Mfg.  Co.  v.  Norwich  Nat.  Bank.  19 
Blatchf.  (U.  S.)  123;  Perfection  Window 
Cleaner  Co.  v.  Bosley,  9  Biss.  (U.  S.)  385,  2 
Fed.  Rep.  574;  Seymour  v.  Osborne,  11  Wall. 
(U.  S.)  547;  Thomson  v.  U.  S.,  27  Ct.  CI.  61; 
American  Patents  Co.  v.  De  Beer,  57  Fed.  Rep. 
623;  Fuller,  etc.,  Co.  v.  Arlington,  54  Fed. 
Rep.  166;  Johnson  Co.  v.  Pacific  Rolling-M ills 
Co.,  47  Fed.  Rep.  586;  Peoria  Target  Co.  v. 
Cleveland  Target  Co.,  47  Fed.  Rep.  725;  Davis 
v.  Parkman,  45  Fed.  Rep.  693;  Corbin  Cabinet 
Lock  Co.  v.  Eagle  Lock  Co.,  37  Fed.  Rep.  338; 
Sellers  v.  Cofrode,  35  Fed.  Rep.  131 ;  Wash- 
burn, etc.,  Mfg.  Co.  v.  Beat-Em-All-Barb-Wire 
Co  ,  33  Fed.  Rep.  261;  Landesmann  v.  Jonas- 
son,  32  Fed.  Rep.  590;  Cooke  v.  Globe  Files 
Co.,  31  Fed.  Rep.  43;  International  Tooth 
Crown  Co.  v.  Richmond,  30  Fed.  Rep.  775;  J. 
L.  Mott  Iron-Works  v.  Skirm,  30  Fed.  Rep. 
621;  Duesh  v.  Medlar  Co.,  30  Fed.  Rep.  619; 
Willard  7/.  Cooper,  28  Fed.  Rep.  750;  Leach  v. 
Chandler,  24  Fed.  Rep.  791;  Kappes  v.  Har- 
tung,  23  Fed.  Rep.  187;  McMurray  v.  Miller, 
16  Fed.  Rep.  471;  National  Mfg.  Co.  v.  Myers, 
15  Fed.  Rep.  237;  Ransom  v.  New  York,  1 
Fish.  Pat.  Cas.  252;  Kirby  v.  Beardsley,  3 
Fish.  Pal.  Cas.  268;  Larabee  v.  Cortlan,  3  Fish. 
Pat.  Cas.  5,  Taney  (U.  S.)  180;  Haselden  v. 
Ogden,  3  Fish.  Pat.  Cas.  378;  Stanley  Works 
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invention  is  not  patentable.1 

b.  What  Constitutes  Invention  —  (i)  In  General — (a)  Definition. — 
Invention,  in  the  sense  of  the  patent  law,  is  the  finding  out,  contriving,  or 
creating,  by  the  action  of  the  intellect,2  of  something  not  existing  or  not 
known  before.3  The  word  "  discovery,"  as  used  in  the  Constitution  and  the 
patent  laws,  is  synonymous  with  "  invention;"  and  no  discovery  which  does 
not  amount  to  the  contrivance  or  production  of  something  which  did  not 
exist  before  will  entitle  the  discoverer  to  a  patent.4 

(b)  Invention  Distinguished  from  Mechanical  Skill.  —  Mechanical  Skill  is  the  suggestion 
of  common  experience  which  arises  spontaneously  and  by  necessity  of  common 
reasoning  in  the  minds  of  those  who  have  become  acquainted  with  the  cir- 
cumstances with  which  they  have  to  deal,5  and  consists  in  the  modification  of 
an  inventive  idea  and  making  it  more  practical,6  and  doing  what  would  sug- 
gest itself  to  the  common  mind.7 

The  True  Test  whether  a  device  is  the  result  of  invention  or  mechanical  skill 
is  whether  an  ordinary  mechanic  would  make  it  without  other  suggestion  than 
his  knowledge  of  his  art.8 

Prior  state  of  the  Art.  — ■  Whatever,  having  in  view  the  entire  prior  state  of  an 
art,  would  readily  occur  to  any  person  skilled  in  the  art,  is  mere  mechanical 
skill  as  distinguished  from  patentable  invention.9  And  conversely,  whatever 
is  new,  in  view  of  the  prior  state  of  the  art,  and  of  such  a  nature  as  would 


v  Sargent,  4  Fish.  Pat.  Cas.  443,  8  Blaichf. 
(U.  S.)  345;  Scott  Mfg.  Co.  v.  Sayre,  8  N.  J. 
L.  J.  331.  And  see  cases  cited  generally  supra, 
this  section.  , 

1.  Utility  Without  Invention  Not  Patentable. 
—  Hill  v.  Wooster,  132  U.  S.  700;  Thompson 
v.  Boisselier,  114  U.  S.  1;  Leach  v.  Chandler, 
24  Fed.  Rep.  791. 

2.  Mental  Element.  —  Smith  v.  Nichols,  21 
Wall.  (U.  S.)  118;  New  York  Belting,  etc.,  Co. 
v.  Magowan,  27  Fed.  Rep.  362;  Ransom  v. 
New  York,  1  Fish.  Pat.  Cas.  252. 

It  is  defined  as  the  work  of  the  head  as  dis- 
tinguished from  the  work  of  the  hands,  Blandy 
v.  Griffith,  3  Fish.  Pat.  Cas.  U.  S.  609;  and  as 
the  intuitive  faculty  of  the  mind  put  forth 
in  search  for  new  results  or  new  methods, 
Hillister  v.  Benedict,  etc.,  Mfg.  Co.,  113  U. 
S.  59,  cited  with  approval  in  Thompson  v.  Bois- 
selier,  114  U.  S.  12;  or  as  the  indication  of 
genius  and  the  production  of  a  new  idea,  New 
York  Belting,  etc.,  Co.  v.  Magowan,  27  Fed. 
Rep.  362;  Murphy  v.  Trenton  Rubber  Co.,  14 
N.  J.  L.  J.  172.  See  also  Wooster  v.  Blake,  8 
Fed.  Rep.  429;  Osborn  v.  Judd,  29  Fed.  Rep. 
96. 

3.  New  Creation.  —  Ransom  v.  New  York,  1 
Fish.  Pat.  Cas.  252;  Conover  v.  Roach,  4  Fish. 
Pat.  Cas.  12.  See  also  infra,  this  section. 
Novelty  and  Anticipation. 

4.  "  Invention  "  and  "  Discovery."  —  /;/  re 
Kemper,  McA.  Pat.  Cas.  1.  14  Fed  Cas.  No. 
7,687.  But  see  Badische  Anilin,  etc.,  Fabrik 
v,  Kalle,  94  Fed.  Rep.  174,  wherein  a  distinction 
is  drawn  between  the  "  invention  "  of  a  ma- 
chine and  the  "  discovery  "  of  a  process. 

The  word  "  discovery  "  is  more  properly 
applied  to  a  process  or  an  art,  and  the  word 
"  invention  "  to  a  machine.  Tilghman  v. 
Proctor,  102  U.  S.  722. 

5.  Mechanical  Skill  Defined.  —  Hollisier  v. 
Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  59. 

6.  New  York  Belting,  etc.,  Co.  v.  Magowan, 
87  Fed.  Rep.  362. 


7.  King  v.  Gallun,  109  U.  S.  101;  Lorillard 
v.  Ridgway,  4  B.  &  A.  Pat.  Cas.  564. 

"  The  Practiced  Eye  of  an  Ordinary  Mechanic," 
as  a  test  of  mechanical  skill.  See  Potts  v. 
Creager,  155  U.  S.  597,  70  Pat.  Off.  Gaz.  494 
(1895)  C.  D.  143. 

8.  True  Test.  —  Woodman  v.  Stimpson,  3 
Fish.  Pat.  Cas.  98. 

Skill  of  Particular  Mechanic  Not  the  Test.  — 
Johnson  Co.  v.  Pennsylvania  Steel  Co.,  67  Fed. 
Rep.  94.2. 

9.  Prior  State  of  the  Art  —  England.  —  Saxby 
v.  Gloucester  Waggon  Co.,  7  Q.  B.  D.  305. 

United  States.  —  Haughey  v.  Lee,  151  U.  S. 
282;  Wollensak  v.  Sargent,  151  U.  S.  221;  In- 
ternational Tooth  Crown  Co.  v.  Gaylord,  140 
U.  S.  55;  Royer  v.  Roth,  132  U.  S.  201;  Wat- 
son v.  Cincinnati,  etc.,  R.  Co.,  132  U.  S.  161 ; 
American  Road  Mach.  Co.  v.  Pennock,  etc., 
Co.,  164  U.  S.  26;  Corbin  Cabinet  Lock  Co.  v. 
Eagle  Lock  Co.,  150  U.  S.  38;  Brigham  v. 
Coffin,  149  U.  S.  557;  Underwood  v.  Gerber, 
149  U.  S.  224;  Duer  v.  Corbin  Cabinet  Lock 
Co.,  149  U.  S.  216;  Adams  v.  Bellaire  Stamp- 
ing Co.,  141  U.  S.  541;  Butler  v.  Steckel,  137 
U.  S.  21;  Munson  v.  New  York,  124  U.  S.  601; 
Gardner  v.  Herz,  118  U.  S.  193;  Thompson  v. 
Boisselier,  114  U.  S.  1;  Blake  v.  San  Fran- 
cisco, 113  U.  S.  683;  Morris  v.  McMillin,  112 
U.  S.  244;  Double-Pointed  Tack  Co.  v.  Two 
Rivers  Mfg.  Co  ,  109  U.  b.  117;  Slawson  v. 
Grand  St.  R.  Co.,  107  U.  S.  649;  Webster  Loom 
Co.  v.  Higgins,  105  U.  S.  591;  Vinton  v.  Ham- 
ilton, 104  U.  S.  485;  Pearce  v.  Mulford,  102 
U.  S.  112,  Cawood  Patent,  94  U.  S.  703;  Dun- 
bar v.  Myers,  94  U.  S.  187;  Phillips  1.  Page, 
24  How.  (U.  S.)  164;  Hotchkiss  v.  Greenwood, 
11  How.  (U.  S.)  248;  Smith  v.  Nichols,  21 
Wall  (U.  S.)  112;  Tucker  v.  Spalding,  13  Wall. 
(U.  S  )  455;  Larahee  v.  Cortlan,  Taney  (U.  S.) 
180;  Thompson  Houston  Electric  Co.  v.  Nas- 
sau Electric  R.  Co.,  107  Fed.  Rep.  277;  Pelzer 
v.  Dale  Co.,  106  Fed.  Rep.  989,  affirming  103 
Fed.  Rep.  494;  Johnstons.  Woodbury,  96  Fed. 
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not  readily  occur  to  persons  skilled  in  the  art,  constitutes  invention  as  distin- 
guished from  mechanical  skill.1  In  determining  whether  a  particular  device 
shows  patentable  invention,  the  court  conclusively  assumes  that  the  entire 
prior  state  of  the  art,  prior  patents,  and  machines  having  a  bearing  on  the 
subject  were  known  to  the  alleged  inventor,  and  it  is  immaterial  that  he  was 
in  fact  ignorant  thereof,  and  actually  exercised  inventive  genius.  Otherwise, 
a  person  would  receive  a  monopoly  of  what  is  already,  or  is  ultimately  bound 
to  become,  public  property,  without  giving  any  consideration  therefor  to  the 
public.3 

(c)  Question  of  Fact.  —  Whether  a  particular  device  is  the  product  of  inven- 
tive genius  or  of  mechanical  skill,  is  a  question  of  fact  for  the  jury.3  But  as 
a  matter  of  practice,  in  equity  suits,  the  question  is  determined  by  the  court, 
without  directing  an  issue  or  requiring  the  patent  to  be  first  established  in  an 
action  at  law.4 

(d)  Definition  an  Impracticable  Test  —  Illustration  and  Exclusion  the  Accepted  Method.  — 

Whether  the  invention  relied  on  in  any  particular  case  is  anything  more  than 
ordinary  mechanical  skill,  is  a  question  which  cannot  be  answered  by  applying 
the  test  of  any  general  definition.  The  truth  is,  the  word  cannot  be  defined 
in  such  manner  as  to  afford  any  substantial  aid  in  determining  whether  a  par- 
ticular device  involves  an  exercise  of  the  inventive  faculty  or  not.5  The 
courts,  in  dealing  with  this  question,  have  adopted  certain  fixed  principles  as 
a  guide,  and  by  the  process  of  exclusion  have  determined  that  certain  varia- 
tions in  old  devices  do  or  do  not  involve  invention,  and  this  is  perhaps  the 
best  method  that  can  be  adopted  to  convey  correct  ideas  upon  this  much- 
vexed  subject.  In  accordance  with  this  view,  various  statements  as  to  the 
nature  of  invention  have  been  collated  in  the  notes,6  and  a  considerable  num- 


Rep.  421;  Stover  Mfg.  Co.  v.  Mast,  89  Fed. 
Rep.  333,  reversing  85  Fed.  Rep.  782;  Union 
Gas-Engine  Co.  v.  Doak,  88  Fed.  Rep.  86; 
National  Co.  v.  Belcher,  68  Fed.  Rep.  665; 
Electric  R.  Co.  v.  Jamaica,  etc.,  R.  Co.,  61 
Fed.  Rep.  655;  Newark  Watch-Case  Material 
Co.  v.  Wilmot,  etc.,  Mfg.  Co.,  60  Fed.  Rep. 
614;  Bainbridge  v.  Kitchell  Embossing  Co.,  57 
Fed  Rep.  213;  Johnson  Co.  v.  Tidewater  Steel 
Works,  56  Fed.  Rep.  43;  Kaestner  v.  National 
Brewing  Co.,  54  Fed.  Rep.  715;  Featherstone 
v.  Bidwell  Cycle  Co.,  53  Fed.  Rep.  113;  Wil- 
liams v.  Goodyear  Metallic  Rubber  Shoe  Co., 
49  Fed.  Rep.  245;  Peoria  Target  Co.  v.  Cleve- 
land Target  Co.,  47  Fed.  Rep.  725;  Potts  v. 
Creager,  44  Fed.  Rep.  680;  American  Split- 
Feather  Duster  Co.  v.  Levy,  43  Fed.  Rep.  381; 
Root  v.  Sioux  City  Cable  R.  Co.,  42  Fed.  Rep. 
412;  Gates  Iron- Works  v.  Fraser,  42  Fed.  Rep. 
49;  Royer  v.  Schultz  Belting  Co..  40  Fed. 
Rep.  160;  Travers  v.  Buckley,  39  Fed.  Rep. 
605;  Norton  v.  Cary,  39  Fed.  Rep.  544;  Royer 
v.  King,  36  Fed.  Rep.  899;  Travers  v.  Boston 
Hammock  Spreader  Co.,  35  Fed.  Rep.  133; 
New  Jersey  Mfg.  Co.  v.  Cooper,  34  Fed.  Rep. 
321;  Maithews  v.  Iron-Clad  Mfg.  Co.,  33  Fed. 
Rep.  350,  West  v.  Rae,  33  Fed.  Rep.  45;  La 
Rue  v.  Western  Eleciric  Co.,  31  Fed.  Rep.  80; 
Cooke  v.  Globe  Files  Co.,  31  Fed.  Rep.  43; 
Cluett  v.  Claflin,  30  Fed.  Rep.  921;  Cluett  v. 
Mack,  30  Fed.  Rep.  924;  Eastern  Paper-Bag 
Co.  v.  Standard  Paper-Bag  Co.,  30  Fed.  Rep. 
63;  Leach  v.  Chandler,  24  Fed.  Rep.  791;  New 
York  Bung,  etc.,  Co.  v.  Doelger,  23  Fed.  Rep. 
191;  Kappes  v.  Hartung,  23  Fed.  Rep.  187; 
National  Mfg.  Co.  v.  Myers,  15  Fed.  Rep.  237. 

District  of  Columbia.  —  In  re  Briggs,  9  App. 
Cas.  (D.  C.)  478. 


1.  C^tcheon  v.  Herrick,  52  Fed.  Rep.  147. 
The  Standard  of  Skill   is  being  constantly 

raised.  The  standard  of  invention  is,  as 
a  necessary  consequence,  correspondingly 
raised.  The  standard  of  the  date  of  the  in- 
vention is  that  by  which  the  test  is  to  be  made. 
Wilcox  v.  Bookwalter,  39  Pat,  Off.  Gaz.  1200, 
31  Fed.  Rep.  224. 

2.  Stearns  v.  Russell,  85  Fed.  Rep.  218,  54 
U.  S.  App.  591.  See  also  Treadwell  v.  Parrott, 
3  Fish.  Pat.  Cas.  124,  5  Blatchf.  (U.  S.)  369. 

3.  Invention  a  Question  of  Fact  for  Jury.  — 
Hall  v.  Wiles,  2  Blatchf.  (U.  S.)  194;  Howe  v. 
Abbott,  2  Story  (U.  S.)  193;  Keyes  v.  Grant, 
118  U.  S.  25;  Holmes  v.  Truman,  (C.  C.  A.)  67 
Fed.  Rep.  542;  Haselden  v.  Ogden,  3  Fish. 
Pat.  Cas.  378. 

4.  Wise  v.  Grand  Ave.  R.  Co.,  33  Fed.  Rep. 
277.    And  see  Cochrane  v.  Deener,  94  U.  S.  783. 

5.  Definition  Not  a  Practicable  Test.  —  McClain 
1-.  Ortmayer,  141  U.  S.  419. 

6.  Nature  of  Invention — Judicial  Statements. 
—  Invention  is  the  conception,  not  the  final 
development.  Adams  v.  Edwards,  1  Fish.  Pat. 
Cas.  1,  1  Fed.  Cas.  No.  53. 

An  invention  in  mechanics  consists  not  in 
the  discovery  of  new  principles,  but  in  new 
combinations  of  old  principles.  Tyler  v. 
Deval,  (U.  S.  Cir.  Ct )  1  Code  Rep.  (N.  Y.)  30, 
24  Fed.  Cas.  No.  14,307. 

Resulis  derived  by  inference  without  the 
use  of  inventive  genius  do  not  involve  in- 
vention and  are  not  patentable.  Murphy  v. 
Trenton  Rubber  Co.,  14  N.  J.  L.  J.  172. 

There  may  be  ingenuity,  novelty,  and  use- 
fulness without  invention.    Leach  v.  Chand- 
ler, 24  Fed.  Rep.  791. 
Study,  effort,  and  experiment  do  not  neces- 
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ber  of  illustrations  of  devices  held  to  involve  invention  have  been  given,1  to 
be  contrasted  with  other  illustrations  of  devices  held  to  be  the  product  of  mere 
mechanical  skill  as  distinguished  from  invention,2  and  the  remaining  cases  are 


sarily  amount  to  invention.  Butler  v.  Steckel, 
27  Fed.  Rep.  219,  137  U.  S.  21. 

Invention  must  involve  something  more 
than  mere  improvement.  Western  Electric 
Mfg.  Co.  v.  Ansonia  Brass,  etc.,  Co.,  114  U. 
S.  447;  Double  Pointed  Tack  Co.  v.  Two 
Rivers  Mfg.  Co.,  109  U.  S.  117;  Slawson 
v.  Grand  St.  R.  Co.,  107  U.  S.  653;  Packing 
Company  Cases,  105  U.  S.  571;  Guidet  v. 
Brooklyn,  105  U.  S.  550;  Pearce  v.  Mulford, 
102  U.  S.  112;  Stimpson  v.  Woodman,  ro  Wall. 
(U.  S.)  117;  Shoe  v.  Gimbel,  96  Fed.  Rep.  96; 
Grain-Drill  Mfg.  Co.  v.  Hart,  28  Fed.  Rep.  367. 

Mere  superiority  or  excellence  of  workman- 
ship is  not  invention.  Davis  v.  Frederick,  19 
Fed.  Rep.  99;  International  Tooth  Crown  Co. 
v.  Gaylord,  140  U.  S.  55;  Beatty  v.  Hodges, 
19  Blatchf.  (U.  S.)  381. 

Perfection  of  workmanship,  however  much 
it  may  increase  convenience,  extend  the  use, 
or  diminish  expense,  is  not  patentable.  Reck- 
endorfer  v.  Faber,  92  U.  S.  357;  Rubber-Tip 
Pencil  Co.  v.  Howard,  20  Wall.  (U.  S.)  498. 

An  article  which  is  mechanically  better  than 
any  which  have  preceded  it  is  not  merely  for 
that  reason  patentable.  Gardner  v.  Herz,  118 
(J.  S.  180. 

A  mere  mechanical  alteration  of  a  device, 
such  as  any  one  familiar  with  its  mechanism 
could  accomplish,  is  not  patentable  invention. 
Ames  v.  Carlton  Spring-Bed  Co.,  24  Fed.  Rep. 
785. 

Mere  mechanical  adjustment  is  not  patent- 
able invention.  Hartford  Woven-Wire  Mat- 
tress Co.  v.  Peerless  Wire  Mattress  Co.,  23 
Fed.  Rep.  587;  Fraser  v.  Gates  Iron  Works, 
85  Fed.  Rep.  441,  57  U.  S.  App.  343- 

Making  an  arrangement  which  simply 
economizes  space  and  gives  cheapness  to  the 
construction  is  not  invention.  Knox  v.  Mur- 
tha.  9  Blatchf.  (U.  S.)  205. 

A  substantial  improvement  made  by  selec- 
tion from  earlier  inventions  may  involve 
merely  mechanical  skill.  Gardner  v.  Herz, 
118  U.  S.  180. 

The  incorporation  upon  an  old  art  of  a  func- 
tion of  the  mechanism  commonly  used  to  pro- 
duce the  fabric  of  the  old  art  does  not  involve 
patentable  inveniion.  Lane  v.  Welds,  99  Fed. 
Rep.  286,  39  C.  C.  A.  528. 

The  use  of  an  old  material  in  an  old  way  to 
accomplish  an  old  result  is  not  invention. 
Celluloid  Mgf.  Co.  v.  Tower,  26  Fed.  Rep.  451. 
See  also  King  v.  Gallun,  109  U.  S.  99. 

Performing  old  operations  in  the  old  order, 
but  with  increased  speed,  is  not  invention. 
International  Tooth  Crown  Co.  v.  Gaylord,  140 
U.  S.  55. 

Applying  known  processes  to  new  and  use- 
ful purposes  is  invention.  Pacific  Contracting 
Co.  j.  Southern  California  Bituminous  Paving 
Co.,  48  Fed.  Rep.  300.  See  also  Howe  v.  Ab- 
bott, 2  Story  (U.  S.)  194. 

Good  selection  from  among  known  materials 
does  not  amount  to  invention.  Babcock,  etc., 
Co.  v.  Pioneer  Iron-Works,  34  Fed.  Rep.  338, 
applying  the  rule  to  an  improvement  in  steam 
generators  consisting  of  the  substitution  of 
expanded  for  screw  joints. 


An  article  made  for  the  first  time  out  of  an 
existing  material  is  not  patentable  merely  be- 
cause the  idea  of  the  suitability  of  the  material 
has  occurred.  Gardner  v.  Herz,  118  U.  S.  180. 
But  this  rule  has  no  application  to  a  patent 
for  a  new  material  to  be  used  in  making  an 
old  article.  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.,  35  Fed.  Rep.  417. 

Developing  in  a  sub-class  or  new  species 
known  general  qualities  belonging  to  the  class 
does  not  constitute  patentable  invention.  Mil- 
ligan,  etc,,  Glue  Co.  v.  Upton,  97  U.  S.  3. 

1.  Devices  Involving  Invention  —  Illustrations. 
—  The  combination  of  a  sheet  of  celluloid  with 
an  interlining  to  render  it  suitable  for  collar 
and  cuffs;  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.,  35  Fed.  Rep.  417.  A  mode  of 
marking  and  identifying  each  separate  plug 
of  tobacco  by  tin  labels  or  tags  having  inscrip- 
tions and  prongs;  Loriilard  v.  Dohan,  20 
Blatchf.  (U.  S.)  63.  Compressing  and  at  the 
same  time  banding  the  central  zone  of  a  wheel 
hub;  Wilcox  v.  Bookwalter,  31  Fed.  Rep.  224. 
A  mechanical  means  of  imparting  to  a  projec- 
tile a  rotation  upon  an  axis  at  right  angles  to 
its  movement  in  a  new  line  of  flight;  Ligowski 
Clay  Pigeon  Co.  v  American  Clay  Bird  Co., 
34  Fed.  Rep.  328.  A  triangular  hog  ring  con- 
structed so  as  to  conform  to  the  shape  of  the 
hog's  snout  and  to  remain  stationary  therein; 
Hill  v.  Biddle,  27  Fed.  Rep.  560.  A  knife  which 
can  cut  from  a  roll  of  paper  by  one  cut  a  blank 
which  can  be  folded  into  a  bag;  Union  Paper 
Bag  Mach.  Co.  v.  Pultz,  etc., Co., 15  Blatchf.  (U. 
S.)  160.  Ahorse  interfering  device,  consisting 
of  a  boot  buckled  around  the  leg  and  having 
attached  to  it  shorl  straps  on  which  are  strung 
small  rubber  balls;  Haughey  v  Meyer,  48  Fed. 
Rep.  679.  A  corncob  pipe,  the  interstices  of 
which  are  filled  from  the  outside  with  cement; 
H.  Tibbe,  etc.  Mfg.  Co.  v  Heineken,  43  Fed. 
Rep.  75.  A  teaching  chart  consisting  of  slitted 
leaves  bound  together  at  one  edge,  the  slits  of 
one  leaf  registering  wilh  those  of  all  the  other 
leaves;  In  re  Snyder,  10  App.  Cas.  (D.  C.) 
140. 

2.  Devices  Involving  Mere  Mechanical  Skill  — 
Illustrations.  —  The  addition  of  a  spring  to 
hold  down  a  rake;  Marsh  v.  Seymour,  97  U. 
S.  348.  Changes  from  a  horizontal  to  an  up- 
right washing  machine;  Royer  v.  Roth,  132 
U.  S.  201.  Making  an  apparatus  portable; 
Black  Diamond  Coal  Min.  Co.  v.  Excelsior 
Coal  Co.,  156  U.  S.  611.  Putting  rollers  under 
timbers  in  order  to  move  them;  Hendy  v. 
Golden  State,  etc..  Iron  Works,  127  U.  S.  370. 
A  mincing  machine  knife  constructed  to  turn 
with  a  feed  screw,  but  removable  for  repairs; 
Enterprise  Mfg.  Co.  v.  Sargent,  34  Fed.  Rep. 
134.  Broadening  the  flange  of  a  mail  bag  and 
increasing  the  number  of  rivets;  Thomson  v. 
U.  S.,  27  Ct.  CI.  61.  Placing  an  electrical 
apparatus  on  the  outside  of  a  safe  instead  of 
on  the  inside;  Holmes  Electric  Protective  Co. 
v.  Metropolitan  Burglar  Alarm  Co.,  33  Fed. 
Rep.  254.  The  substitution  of  a  screw  for  the 
original  fastening  in  order  to  render  a  part  of 
a  machine  detachable;  Kidd  v.  Horry,  33 
Fed.  Rep.  712. 
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cited  merely  to  enable  an  exhaustive  examination  of  the  question  to  be  made.1 
The  variations  in  old  devices  which  have  been  held  to  constitute  invention, 


1.  Patentable    Invention  — ■  Illustrations  — 

United  States.  —  Seabury  v.  Am  Ende,  152  U. 
S.  561;  Gordon  v.  Warder,  150  U.  S.  47;  Kire- 
menlz  v.  S.  Cotlle  Co.,  148  U.  S.  556,  reversing 
39  Fed.  Rep.  323;  Dolbear  v.  American  Bell 
Telephone  Co.,  126  U.  S.  1;  Potts  o.  Creager, 
155  U.  S.  597;  Dobson  v.  Cubley,  149  U.  S. 
117:  Topi  iff  v.  Topliff,  141;  U.  S.  156;  Gandy 
v.  Main  Belting  Co.,  143  U.  S.  587,  reversing 
28  Fed.  Rep.  570;  Webster  Loom  Co.  v.  Hig- 
gins,  105  0.  S.  580;  Celluloid  Mfg.  Co.  v. 
American  Zyloniie  Co.,  23  Blatchf.  (U  S.)  444, 
26  Fed.  Rep.  692,  27  Fed.  Rep.  750,  28  Fed. 
Rep.  195;  American  Bell  Telephone  Co.  v. 
Molecular  Telephone  Co.,  23  Blatc'r,  f.  (U.  S.) 
253;  Lindsay  v.  Stein,  20  Blatchf.  (U.  S.)  370; 
Bruce  v.  Marder,  20  Blatchf.  ((J.  S.)  355; 
Lorillard  v.  Dohan,  20  Blatchf.  (U.  S.)  63; 
Mallory  Mfg.  Co.  v.  Marks,  20  Blatchf.  (U.  S.) 
32;  Bernard  v.  Heimann,  20  Blatchf.  (U.  S.) 
21;  Union  Paper  Bag  Mach.  Co.  v.  Pultz,  etc., 
Co.,  15  Blatchf.  (U.  S.)  160;  Brown  v.  Deere,  2 
McCrary  (U.  S.)422;  National  Mfg.  Co.  v.  Bla- 
key,  98  Fed.  Rep.  890,  39  C.  C.  A.  330;  Newton 
v.  McGuire,  97  Fed.  Rep.  614;  Badische  Anilin, 
etc.,  Fabrik  v.  Kalle,  94  Fed.  Rep.  163;  Mc- 
Ewan  Bros.  Co.  v.  McEwan,  91  Fed.  Rep.  788; 
Whitney  v.  Gair,  91  Fed.  Rep.  905;  Camp  v. 
Branham,  88  Fed.  Rep.  485;  Horn  v.  Bergner, 
68  Fed.  Rep.  428;  De  La  Vergne  Refrigerating 
Mach.  Co.  v.  Featherstone,  67  Fed.  Rep.  937; 
Kilmer  Mfg.  Co.  v.  Griswold,  62  Fed.  Rep. 
119;  Tripp  Giant  Leveler  Co.  v.  Rogers,  61 
Fed.  Rep.  289;  Miller  v.  Handley,  61  Fed.  Rep. 
roo;  McKay,  etc.,  Lasting  Mach.  Co.  v.  Dizer, 
61  Fed.  Rep.  102,  21  U.  S.  App.  132;  Holtzer 
v.  Consolidated  Electric  Mfg.  Co.,  60  Fed.  Rep. 
748;  Edison  Electric  Light  Co.  v.  Electric  En- 
gineering, etc.,  Co.,  60  Fed.  Rep.  401;  Oval 
Wood  Dish  Co.  v.  Sandy  Creek  Wood  Mfg. 
Co.,  60  Fed.  Rep.  285;  Johnston  v.  Johnston, 
60  Fed.  Rep.  618;  Consolidated  Brake-Shoe 
Co.  v.  Detroit  Steele,  etc.,  Co.,  59  Fed.  Rep. 
902,  reaffirming  47  Fed.  Rep.  8g4;  Westing- 
house  v.  New  York  Air-Brake  Co.,  59  Fed. 
Rep.  581;  Gilbert  v.  Reinhardt  Numbering 
Mach.  Co.,  58  Fed.  Rep.  975;  Columbia  Chem- 
ical Works  v.  Rutherford,  58  Fed.  Rep.  787; 
Standard  Folding  Bed  Co.  v.  Osgood,  58  Fed. 
Rep.  5S3,  5  U.  S.  App.  556;  Cary  Mfg.  Co.  v. 
De  Haven,  58  Fed.  Kep.  786;  R.  E.  Dietz  Co. 
v.  C.  T.  Ham  Mfg.  Co.,  58  Fed.  Rep..  367; 
Smii h  v.  Vulcan  Iron  Works,  57  Fed.  Rep.  934; 
A.  B.  Dick  Co.  v.  Fuerth,  57  Fed.  Rep.  834; 
Detwiler  v.  Bosler,  55  Fed.  Rep.  660;  Kerr  v. 
Hoyle,  55  Fed.  Rep.  658;  Loewer  v.  Ford,  55 
Fed.  Rep.  62;  American  Pin  Co.  v.  Scheuer, 
53  Fed.  Rep.  810;  Featherstone  v.  Bid  well 
Cycle  Co.,  53  Fed.  Rep.  113;  Lalance,  etc., 
Mfg.  Co.  v.  Habennann  Mfg.  Co.,  53  Fed.  Rep. 
375;  Thomson  v.  Citizens'  Nat.  Bank,  53  Fed. 
Rep.  250,  10  U.  S.  App.  500,  distinguishing 
Hollister  v.  Benedict,  etc.,  Mfg.  Co.,  113  U. 
S.  72;  Thum  v.  Andrews,  53  Fed.  Rep.  84; 
Mack  v.  Spencer  Optical  Mfg.  Co.,  52  Fed. 
Rep.  819,  distinguishing  Mack  v.  Levy,  43  Fed. 
Kep.  69;  Francis  -'.  Kirkpatrick,  52  Fed.  Rep. 
824;  Edison  Electric  Light  Co.  v.  U.  S.  Elec- 
tric Lighting  Co.,  52  Fed.  Rep.  300,  11  U.  S. 
App.  1 ;  Watson  v.  Stevens,  51  Fed.  Rep.  757.  5 


U.  S.  App.  101,  reversing  47  Fed.  Rep.  117;  Per- 
kins v.  Interior  Lumber  Co.,  51  Fed.  Rep.  286; 
Clement  Mfg.  Co.  v.  Upson,  etc.,  Co.,  50  Fed. 
Rep.  538;  Dederick  v.  Gardner,  50  Fed.  Rep. 
96;  Electrical  Accumulator  Co.  v.  New  York, 
etc.,  R.  Co.,  50  Fed.  Rep.  81;  Haughey  v. 
Meyer,  48  Fed.  Rep.  679;  Northrop  v.  Rasner, 
48  Fed.  Rep.  449.  Dugan  v.  Gregg,  48  Fed. 
Rep.  227;  Pacific  Contracting  Co.  v.  Southern 
California  Bituminous  Paving  Co.,4S  Fed.  Rep. 
300;  Campbell  v.  New  York,  47  Fed.  Rep.  515; 
Overman  Wheel  Co.  v.  Curlis,  53  Fed.  Rep. 
247 following  Pope  Mfg.  Co.  v.  Clark,  46  Fed. 
Rep.  789.  and  distinguishing  Pope  Mfg.  Co. 
v.  Gormully,  etc.,  Mfg.  Co.,  144  U.  S.  248; 
Campbell  Printing-Press,  e.c,  Co.  v.  Eames 
Vacuum  Brake  Co.,  44  Fed.  Rep.  64;  Peoria 
Target  Co.  v.  Cleveland  Target  Co.,  43  Fed. 
Rep.  922;  Stearns  v.  Phillips,  43  Fed.  Rep.  792; 
H.  Tibbe,  etc.,  Mfg.  Co.  v.  Heineken,  43  Fed. 
Rep.  75;  Adee  v.  Peck,  42  Fed.  Rep.  497;  Hoe 
v.  Cranston,  42  Fed.  Rep.  837;  White  v.  Sur- 
dam.  41  Fed.  Rep.  790;  Brush  Electric  Co.  v. 
Ft.  Wayne  Electric  Light  Co.,  40  Fed.  Rep. 
826;  Zinsser  v.  Kremer,  39  Fed.  Rep.  ill; 
Electrical  Accumulator  Co.  v.  Julien  Electric 
Co.,  38  Fed.  Rep.  117;  Yale,  etc.,  Mfg.  Co.  r. 
Corbin,  36  Fed.  Rep.  765;  Celluloid  Mfg.  Co. 
v.  Frederick  Crane  Chemical  Co.,  36  Fed.  Rep. 
no;  Celluloid  Mfg.  Co.  v.  American  Zylonite 
Co.,  35  Fed.  Rep.  417 ;  Reiter  v.  Jones,  35  Fed. 
Rep.  421;  Shipman  Engine  Co.  v.  Rochester 
Tool-Works,  34  Fed.  Rep.  747;  Palmer  v. 
Johnston,  34  Fed.  Rep.  336;  Graff  v.  Boesch, 
33  Fed.  Rep.  279;  Barnes  v.  Ruthenturg,  32 
Fed.  Rep.  159;  Wilcox  v.  Bookwalter,  31  Fed. 
Rep.  224;  Osborne  v.  Glazier,  31  Fed.  Rep. 
402;  La  Rue  v.  Western  Electric  Co.,  31  Fed. 
Rep.  80;  North  American  Iron-Works  v.  Fiske, 
30  Fed.  Rep.  622;  Fryer  v.  Mutual  L.  Ins.  Co., 
30  Fed.  Rep.  787;  International  Tooth  Crown 
Co.  v.  Richmond,  30  Fed.  Rep  775;  Eastern 
Paper-Bag  Co.  v.  Standard  Paper-Bag  Co.,  30 
Fed.  Rep.  63;  Boston  Electric  Co.  v.  Fuller, 
29  Fed.  Rep.  515;  Donoughe  v.  Hubbard,  27 
Fed.  Rep.  742;  Hobbie  v.  Smith,  27  Fed.  Rep. 
656:  Hill  v.  Biddle,  27  Fed.  Rep.  560;  New 
York  Belting,  etc.,  Co.  v.  Magowan,  27  Fed. 
Rep.  362;  Celluloid  Mfg.  Co.  v.  Comstock,  etc., 
Co.,  27  Fed.  Rep.  358;  Parmelee  v.  A.  Burritl 
Hardware  Co.,  24Fed.  Rep.  735;  Eclipse  Wind- 
mill Co.  v.  Woodmanse  Windmill  Co.,  24  Fed. 
Rep.  650;  Sewing-Mach.  Co.  v.  Frame,  24  Fed. 
Rep.  596;  Washburn,  etc.,  Mfg.  Co.  v.  Grinnell 
Wire  Co.,  24  Fed.  Rep.  23;  McFarland  v. 
Spencer,  23  Fed.  Rep.  150;  Davis  v.  Fredericks, 
19  Fed.  Rep.  99,  21  Blatchf.  (U.  S.)  556;  Siar- 
rett  v.  Athol  Mach.  Co.,  14  Fed.  Rep.  910; 
Brickill  v.  New  York.  7  Fed.  Rep.  479;  Tuck 
v.  Brumhill,  3  Fish.  Pat.  Cas.  400;  Whipple  v. 
Middlesex  Co.,  4  Fish.  Pat.  Cas.  41;  Smith  v. 
Nichols.  6  Fish.  Pat.  Cas.  61;  Bosion  Electric 
Co.  v.  Fuller,  29  Fed.  Rep.  515;  Blackman  v. 
Hibbler,  17  Pat.  Off.  Gaz.  107,  17  Blatchf.  (U. 
S.)  333,  4  B.  &  A.  Pat.  Cas.  641;  Double  Point 
Tack  Co.  v.  Two  Rivers  Mfg.  Co.,  18  Pal.  Off. 
Gaz.  683,  9  Biss.  (U.  S.)  258,  5  B.  &  A.  Pat. 
Cas.  465. 

District  of  Columbia,  — In  re  Snyder,  10  App. 
Cas.  (D.  C.)  140. 
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or  what  may  be  called  particular  tests 
in  the  immediately  following  sections 

New  Jersey.  —  Bate  Refrigerating  Co.  v.  Gil- 
lett,  4  N.  J.  L.  J.  331;  Hedden  v.  Eaton,  2  N. 
J.  L.  J.  49- 

Want  of  Invention  —  Illustrations  —  United 
Slates.  —  Black  Diamond  Coal  Min.  Co.  v. 
Excelsior  Coal  Co.,  156  U.  S.  611;  Magin  v. 
Karle,  150  U.  S.  387;  Howard  v.  Detroit  Stove 
Works,  150  U.  S.  164;  McClain  v.  Ortmayer, 
141  U.  S.  419;  Shenfield  v.  Nashawannuck 
Mfg.  Co.,  137  U.  S.  56;  (-lark  Pomace  Holder 
Co.  v.  Ferguson,  irq  U.S  335;  Handy  v.  Golden 
Stale,  elc,  Iron  Works,  127  U.  S.  370;  Hill 
v.  Wooster,  132  U.  S.  693;  American  Road 
Mach.  Co.  v.  Pennock,  etc.,  Co.,  164  U.  S.  26; 
McCany  v.  Lehigh  Valley  R.  Co.,  160  U.  S. 
j  10;  Olin  v.  Tim  ken,  155  U.  S.  141 ;  Gates  Iron 
Wjrks  v.  Fraser,  153  U.  S.  332,  42  Fed.  Rep. 
49:  Knapp  v.  Morss,  150  U.  S.  221-  Howard 
v.  Detroit  Stove  Works,  150  U.  S.  164;  Ide  v. 
Ball  Engine  Co.,  149  U.  S.  550;  Duer  v.  Corbin 
Cabinei  Lock  Co  ,  149  U.  S.  216;  Derby  v. 
Thompson,  146  U.  S.  476;  Pope  Mfg.  Co. 
Gormully,  etc.,  Mfg.  Co.,  144  U.  S.  238; 
Stephenson  z>.  Brooklyn  Cross-Town  R.  Co., 
114  U.  S.  149:  Patent  Clothing  Co.  v.  Glover, 
141  U.  S.  560;  Cluett  v.  Claflin,  140  U.  S.  180; 
Cluett  v.  McNeany,  140  U.  S.  183;  French  v. 
Cirter,  137  U.  S.  239,  affirming  25  Fed.  Rep. 
41;  Builer  v.  S'eckel,  137  U.  S.  21;  Burt  v. 
Evorv  133  U.  S.  349:  Marchand  v.  Emken, 
132  U.  S.  195;  Aron  v.  Manhattan  R.  Co.,  132 
U.  S.  84,  26  Fed.  Rep  314;  Day  v.  Fair  Haven, 
etc  ,  R.  Co.,  132  U.  S.  98;  Brown  v.  District  of 
Columbia.  130  U.  S.  87:  Peters  v.  Active  Mfg. 
Co.,  120  U.  S.  530;  Pattee  Plow  Co.  v.  King- 
man, 129  U.  S.  294;  Crescent  Brewing  Co.  v. 
Gottfried,  128  U.  S.  158;  Holland  v.  Shipley, 
127  U  S.  396;  Mosler  Safe,  etc.,  Co.  v.  Mosler, 
127  U.  S.  354;  Weir  v.  Morden,  125  U.  S.  98; 
Dreyfus  v.  Searle,  124  U.  S.  60;  Hailes  v. 
Albmy  Stove  Co.,  123  U.  S.  586;  Gardner 
v.  Herz,  118  U.  S.  180;  Yale  Lock  Mfg.  Co.  v. 
Sargent.  117  U.  S.  373;  Western  Electric  Mfg. 
Co.  v.  Ansonia  Brass,  etc.,  Co..  114  U.  S.  447; 
Thompson  v.  Boisselier,  114  U.  S.  11:  Hollis- 
ter  v.  Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  59; 
Morris  v.  McMillin,  112  U.  S.  244;  King  v. 
Gallun,  109  (J.  S.  99;  Slawson  v.  Grand  St.  R. 
Co.,  107  U.  S.  649;  Atlantic  Works  v.  Brady, 
107  U.  S.  192,  Hall  v.  Macneale,  107  U.  S.  90; 
Pearce  v.  Mulford,  102  U.  S.  112;  Dunbar  v. 
Myers,  94  U.  S.  198;  Reckendorfer  v.  Faber, 
92  U.  S.  347;  Celluloid  Mfg.  Co.  v.  Zylonite 
Novelty  Co.,  24  Blatchf.  (U.  S.)  319;  Perry  z. 
Co-operative  Foundry  Co.,  20  Blatchf.  (U.  S.) 
505;  Searls  v.  Merriam,  20  Blatchf.  (U.  S.)  263; 
McCloskey  v.  Dubois,  19  Blatchf.  (U.  S.)2os; 
Pratt  v.  Rosenfeld.  18  Blatchf.  (U.  S.)  234; 
Alcott  v.  Voung,  16  Blatchf.  (U.  S.)  134;  Col- 
lender  v.  Griffith,  11  Blatchf.  (U.  S.)  212;  Kirby 
v.  Beardsley,  5  Blatchf.  (U.  S).  438;  Wooster 
v.  Crane,  5  Blatchf.  (U.  S.)  282;  Weir  v.  North 
Chicago  Rolling  Mill  Co.,  9  Biss.  (U.  S.)  508; 
Perfection  Window  Cleaner  Co.  v.  Bosley,  9 
Biss.  (U.  S.)  385;  Milligan,  etc.,  Glue  Co.  v. 
Upton,  4  Cliff.  (U.  S.)  237;  Jones  v.  Morehead, 
1  Wall.  (U.  S.)  162;  Kursheedt  Mfg.  Co.  v. 
Nadav,  103  Fed.  Rep.  948;  Pel/.er  v.  Dale  Co., 
103  Fed.  Rep.  494;  Consolidated  Store-Service 
Co.  v.  Siegel-Cooper  Co.,  103  Fed.  Rep.  489; 


of  invention,  are  separately  considered 
of  this  article. 

National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co..  99  Fed.  Rep.  758; 
Lane  v.  Welds,  99  Fed.  Rep.  286;  Billings, 
etc.,  Co.  v.  Van  Wagoner,  etc.,  Hardware  Co., 
98  Fed.  Rep.  732;  Plumb  v.  New  York,  etc., 
R.  Co.,  97  Fed.  Rep.  645;  Kenney  v.  Bent,  97 
Fed.  Rep.  337,  38  C.  C.  A.  205,  affirming  91 
Fed.  Rep.  259;  Way  v.  McClarin,  96  Fed.  Rep. 
416,  91  Fed.  Rep.  663;  Davey  Pegging-Mach. 
Co.  v.  Prouty,  96  Fed.  Rep.  336;  Lappin 
Brake-Shoe  Co.  v.  Corning  Brake-Shoe  Co., 
94  Fed.  Rep.  162;  Corser  v.  Bratteboro  Overall 
Co.,  93  Fed.  Rep.  809;  Gaitley  v.  Greene,  92 
Fed.  Rep.  367;  E.  Ingraham  Co.  v.  Welch  Mfg. 
Co.,  92  Fed.  Rep.  1019,  87  Fed.  Rep.  1000; 
Christy  v.  Hygeia  Pneumatic  Bicycle  Saddle 
Co.,  87  Fed.  Rep.  902;  Thomson-Houston 
Electric  Co.  v.  Union  R.  Co.,  87  Fed.  Rep.  879; 
Tiemann  v.  Kraatz,  85  Fed.  Rep.  437,  56  U.  S. 
App.  545;  Fraser  v.  Gales  Iron  Works,  85  Fed. 
Rep.  441,  57  U.  S.  App.  343;  Clune  v.  Madden, 
82  Fed.  Rep.  227,  53  U.  S.  App.  385;  Buck  v. 
Timomy,  78  Fed.  Rep.  487;  National  Folding 
Box,  etc.,  Co.  v.  Stecher  Lith.  Co.,  77  Fed. 
Rep.  828;  Clune  v.  Madden,  77  Fed.  Rep.  205; 
Osgood  Dredge  Co.  v.  Metropolitan  Dredging 
Co.,  75  Fed.  Rep.  670,  33  U.  S.  App.  581;  Fen- 
lon  Metallic  Mfg.  Co.  v.  Chase,  73  Fed.  Rep. 
831;  Office  Specialty  Mfg.  Co.  v.  Cooke,  etc., 
Co  ,  73  Fed.  Rep.  684;  Cleveland  Faucet  Co. 
v.  Vulcan  Brass  Co.,  72  Fed.  Rep.  505;  Covert 
v.  Travers  Bros.  Co.,  70  Fed.  Rep,  788;  New 
York  v.  American  Cable  R  Co.,  70  Fed.  Rep. 
853,  35  U.  S.  App.  764;  Acme  Harvester  Co. 
v.  Frobes,  69  Fed.  Rep.  149;  Ttoy  Laundrv 
Mach.  Co..  v.  Ap  Rees,  67  Fed.  Rep.  336,  35 
U.  S.  App.  284;  Andrews  v.  Thum,  (C.  C.  A.) 
67  Fed.  Rep.  gn;  Johnson  Co.  v.  Pennsylvania 
Steel  Co.,  62  Fed.  Rep.  156;  American  Roll- 
Paper  Co.  v.  Weston,  59  Fed.  Rep.  147,  16  U. 
S.  App.  559;  Johnson  Co.  v.  Pacific  Rolling 
Mills  Co.,  59  Fed.  Rep.  242;  Burnham,  etc., 
R.  Appliance  Co.  v.  Naumkeag  St.  R.  Co.,  57 
Fed.  Rep.  651;  Roemer  v.  Jenkinson,  56  Fed. 
Rep.  294;  Fuller,  etc.,  Co.  v.  Arlington,  54 
Fed.  Rep.  166;  Illinois  Watch  Co.  1.  Robbins. 
52  Fed.  Rep.  215,  9  U.  S,  App.  55;  Mack  v. 
Spencer  Optical  Mfg.  Co.,  52  Fed.  Rep.  819; 
Cutrheon  v.  Herrick,  52  Fed.  Rep.  147;  Marion 
v.  McGuire  Mfg.  Co.,  51  Fed.  Rep.  681;  John- 
son Co.  v.  Tidewater  Steel-Works,  50  Fed. 
Rep.  90;  Williams  v.  Goodyear  Metallic  Rub- 
ber Shoe  Co.,  49  Fed.  Rep.  245;  National  Sur- 
face Guard  Co.  v.  Merrill,  49  Fed.  Rep.  157,  6 
U.  S.  App.  6;  Davis  v.  Parkman,  45  Fed.  Rep. 
693;  American  Road-Mach  Co.  v.  Pennock, 
etc.,  Co.,  45  Fed.  Rep.  252,  followinsi  Hollister 
v.  Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  59; 
American  Split-Feather  Duster  Co.  v.  Levy, 
43  Fed.  Rep.  381;  Potls  v.  Creager,  44  Fed. 
Rep.  680;  Delvin  v.  Heise,  43  Fed.  Rep.  795; 
Consolidated  Roller-Mill  Co  v.  Barnard,  etc.. 
Mfg.  Co.,  43  Fed.  Rep.  527;  McCatty  v.  Lehigh 
Valley  R  Co.,  43  Fed.  Rep.  384;  Williams  Mfg. 
Co.  v.  Frank'in  41  Fed.  Rep.  393;  Wnllensak 
■j.  Sargent,  41  Fed.  Rep.  53,  following  33  Fed. 
Rep.  840;  Facers.  Midvale  Steel-Work  Co.,  38 
Fed.  Rep.  231;  Brinkerhoff  v.  Aloe,  37  Fed. 
Rep.  92;  Schlicht,  etc.,  Co.  v.  Sherwood 
Letter-File  Co.,  36  Fed.  Rep.  587;  Wight 
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(2)  Particular  Tests  of  Invention  —  (a)  Nature  and  Degree  of  Skill.  —  As  already 
seen,  patentable  invention  involves  the  exercise  of  something  more  than  mere 
mechanical  skill.1  Some  inventive  skill  must  be  exercised,  but  the  degree  of 
that  skill  is  not  material,2  provided  it  be  something  more  than  the  "  shadow 
or  shade  of  an  idea."  3  A  new  and  useful  device,  though  involving  but  little 
invention,  is  patentable."*  The  slightness  of  the  labor  or  thought  involved 
does  not  prevent  its  being  the  product  of  the  inventive  faculty.5  Indeed,  if 
the  device  involves  such  ingenuity  as  to  show  the  exercise  of  inventive  facul- 
ties, the  discoverer  is  entitled  to  a  patent,  though  he  stumbled  upon  it  by 
accident.6  But  a  device  made  accidentally  without  any  knowledge  of  how 
to  accomplish  it,  or  to  duplicate  it,  is  not  an  invention.7 

(b)  Simplicity  or  Obviousness  of  Device.  —  The  apparent  simplicity  or  obviousness 


Fire-Proofing  Co.  v.  Chicago  Fire-Proof  Co., 
35  Fed.  Rep.  582;  Hurd  v.  Snow,  35  Fed. 
Rep.  423;  Babcock,  etc.,  Co.  v.  Pioneer  Iron- 
Works,  34  Fed.  Rep.  338;  New  Jersey  Mfg. 
Co.  v.  Cooper,  34  Fed.  Rep.  321;  Matthews 
v.  Iron-Clad  Mfg.  Co.,  33  Fed.  Rep.  350; 
West  v.  Rae,  33  Fed.  Rep.  45;  McNab  v. 
Nathan  Mfg.  Co.,  32  Fed.  Rep.  155;  Landes- 
inann  v.  Jonasson,  32  Fed.  Rep.  590;  Morss  v. 
Manchester,  32  Fed.  Rep.  282;  Ansonia  Brass, 
etc.,  Co.  v.  Eleclrical  Supply  Co.,  32  Fed.  Rep. 
81;  Puetz  v.  Bransford,  31  Fed.  Rep.  458; 
Cooke  v.  Globe  Files  Co  ,  31  Fed.  Rep.  43; 
Cluett  v.  Claflin,  30  Fed.  Rep.  921;  Cluett  v. 
Mack,  30  Fed.  Rep.  924;  Sax  v.  Taylor  Iron- 
Works,  30  Fed.  Rep.  835;  International  Tooth 
Crown  Co.  v.  Richmond,  30  Fed.  Rep.  775; 
Duesh  v.  Medlar  Co.,  30  Fed.  Rep.  619;  Cellu- 
loid Mfg.  Co.  v.  Zylonite  Novelty  Co.,  30  Fed. 
Rep.  617;  Filley  v.  Littlefield  Stove  Co.,  30 
Fed.  Rep.  434;  Shickle,  etc..  Iron  Co.  v.  South 
St.  Louis  Foundry  Co.,  29  Fed.  Rep.  866;  Has- 
selman  v.  Gaar,  29  Fed.  Rep.  318;  Cross  v. 
Union  Metallic  Fastening  Co.,  29  Fed.  Rep. 
293;  Consolidated  Fruit  Jar  Co.  v.  Bellaire 
Stamping  Co.,  28  Fed.  Rep.  91;  Willard  v. 
Cooper,  28  Fed.  Rep  750;  Busell  Trimmer  Co. 
v.  Stevens,  28  Fed.  Rep.  575;  Adams  v.  Bel- 
laire Stamping  Co.,  28  Fed.  Rep.  360;  Baldwin 
v.  Haynes,  28  Fed.  Rep.  99;  Troy  Laundry 
Machinery  Co.  v.  Bunnell,  27  Fed.  Rep.  810; 
Shenfield  v.  Nashawannuck  Mfg.  Co.,  27  Fed. 
Rep.  808;  Muller  v.  Ellison,  27  Fed.  Rep.  456; 
Marchand  v.  Emken,  26  Fed.  Rep.  629;  Ames 
v.  Carlton  Spring-Bed  Co..  24  Fed.  Rep.  785; 
New  York  Bung,  etc.,  Co.  v.  Doelger,  23  Fed. 
Rep.  191;  Day  v.  Fair  Haven,  etc.,  R.  Co.,  23 
Fed.  Rep.  189;  Mellon  v.  Smith-Davis  Mfg. 
Co.,  23  Fed.  Rep.  153;  Mosler  Safe,  etc.,  Co. 
v.  Mosler,  22  Fed.  Rep.  goi;  Rosenwasser  v. 
Berry,  22  Fed.  Rep.  841;  Spill  v.  Celluloid 
Mfg.  Co.,  21  Fed.  Rep.  631;  Lawther  v.  Hamil- 
ton, 21  Fed.  Rep.  811;  McMurray  v.  Miller, 
16  Fed.  Rep.  471;  Backus  Water  Motor  Co.  v. 
Tuerk,  17  Fed.  Rep.  350;  Singer  Rocking- 
Chair  Co.  v.  Tobey  Furniture  Co.,  14  Fed. 
Rep.  38;  New  York  Bung,  etc.,  Co.  v.  Hoff- 
man, 9  Fed.  Rep.  199;  Griffiths  v.  Holmes,  8 
Fed.  Rep.  154;  Buzzell  v.  Fifield,  7  Fed.  Rep. 
465;  Washburn,  etc.,  Mfg.  Co.  v.  Haish,  4  Fed. 
Rep.  900;  Knox  v.  Murtha,  5  Fish.  Pat.  Cas. 
174;  Rubber-Tip  Pencil  Co.  v.  Howard,  9 
Blatchf.  (U.  S.)  490,  20  Fed.  Cas.  No.  12,102; 
Ross  v.  Wolfinger,  5  Pat.  Off.  Gaz.  117,  20  Fed. 
Cas.  No  12,081:  Phillips  v.  Detroit,  4  B.  &  A. 


Pat.  Cas.  347,  19  Fed.  Cas.  No.  11,100;  Couse 
v.  Johnson,  4  B.  &  A.  Pat.  Cas.  501,  6  Fed. 
Cas.  No.  3,288;  Cochrane  v.  Waterman,  McA. 
Pat.  Cas.  52,  5  Fed  Cas.  No.  2.929. 

District  of  Columbia,  —  In  re  Musgrave,  10 
App.  Cas.  (D.  C.)  164;  Matier  of  Fisher,  1 
Mackey  (D.  C.)  212. 

New  Jersey.  —  Scott  Mfg.  Co.  v.  Sayie,  8  N. 
J.  L.  J.  331 ;  Welling  v.  Crane,  7  N.  J.  L.  J.  338. 

See  also  cases  cited  supra,  this  section,  In- 
vention  —  Necessity. 

1.  See  supra,  this  section.  Invention  — 
Necessity;  Invention  Distinguished  from  Me- 
chanical Skill. 

2.  Degree  of  Inventive  Skill  Immaterial.  — 
Washburn,  etc.,  Mfg.  Co.  v.  Haish,  4  Fed.  Rep. 
900;  Porter  v.  Holland,  I  Fish.  Pat.  Cas.  382; 
Clark  Patent  Steam,  etc.,  Regulator  Co.  v. 
Copeland,  2  Fish.  Pat.  Cas.  221,  5  Fed.  Cas. 
No.  2,866. 

3.  Atlantic  Works  v.  Brady,  107  U.  S.  192; 
Perry  v.  Co-operative  Foundry  Co.,  12  Fed. 
Rep.  149. 

4.  Slight  Invention  Patentable.  —  Tibbe,  etc., 
Mfg.  Co.  v.  Lamparter,  51  Fed.  Rep.  763;  H. 
Tibbe,  etc.,  Mfg.  Co.  v.  Heineken,  43  Fed. 
Rep.  75;  Fryer  v.  Mutual  L.  Ins.  Co.,  30  Fed. 
Rep.  787;  In  re  Smith,  McA.  Pat.  Cas.  255,  22 
Fed.  Cas.  No.  12,982;  Potter  v.  Holland,  4 
Blatchf.  (U.  S.)  238,  19  Fed.  Cas.  No.  11,330; 
Middletown  Tool  Co.  v.  Judd,  3  Fish.  Pat. 
Cas.  141,  17  Fed.  Cas.  No.  9,536. 

5.  Stewart  v.  Mahoney,  4  B.  &  A.  Pat.  Cas. 
84,  5  Fed.  Rep.  302;  Magic  Ruffle  Co.  v.  Doug- 
las, 2  Fish.  Pat.  Cas.  330;  Many  v.  Sizer,  1 
Fish.  Pat.  Cas.  17;  Carr  v.  Rice,  1  Fish.  Pat. 
Cas.  198. 

6.  Accidental  Discoveries  Patentable.  —  Liardet 
v.  Johnson,  1  Webst.  Pat.  Cas.  54;  Crane  v. 
Price,  1  Webst.  Pat.  Cas.  411 ;  Badische 
Anilin,  etc.,  Fabrik  v.  Cochrane,  16  Blatchf. 
((J.  S.)  155;  Stephens  v.  Salisbury,  MacA. 
Pat.  Cas.  379,  22  Fed.  Cas.  No.  13,369;  In  re 
Everson,  McA.  Pat.  Cas.  406,  8  Fed.  Cas.  No. 
4,58o. 

But  see  Kerr  v.  Hoyle,  55  Fed.  Rep.  658, 
wherein  the  defense  was  that  the  patent  was 
for  the  resuli  of  an  accident  and  not  invention, 
and  the  court  found  against  the  defense  upon 
the  evidence,  saying  nothing  about  its  legal 
sufficiency. 

7.  Pelton  v.  Waters,  7  Pat.  Off.  Gaz.  425,  I 
B.  &  A.  Pat.  Cas.  599.  See  also  infra,  this 
subdivision,  Reduction  to  Practical  Use  or 
Operation. 
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of  a  device  does  not  deprive  it  of  patentable  invention.1  Many  things  appear 
simple  and  obvious  after  they  have  been  done  which  did  not  appear  so  before,2 
and  in  fact  simplicity  may  constitute  the  chief  value  of  the  invention.3  Of 
course,  if  the  device  is  so  simple  and  obvious  that  it  would  necessarily  occur 
to  mechanics  skilled  in  the  art,  it  is  not  a  patentable  invention.4 

(c)  Change  in  Size,  Proportions,  or  Degree.  —  A  mere  change  in  the  size  or  propor- 
tions of  devices  or  machines,  leaving  the  construction,  principles,  and  mode  of 
operation  the  same,  is  not  patentable  invention.5  But  a  new  effect  caused  by 
such  a  change  may  involve  patentable  invention,0  especially  in  the  case  of 
small  articles.7  So  an  improvement  or  change  in  degree  as  to  the  quantity 
or  quality  of  the  product,  or  of  convenience  in  the  character  of  the  device,  is 
not  invention.8    The  mere  carrying  forward  or  more  extended  application  of 


1.  Simplicity  or  Obviousness  Not  Necessarily  a 

Bar.  —  Webster  Loom  Co.  v.  Higgins,  105  U. 
S.  591;  Ryan  v.  Goodwin,  3  Sumn.  (U.  S.)  514, 
1  Robb  Pal.  Cas.  725;  Wilkins  Shoe-Button 
Fastener  Co.  r,  Webb,  89  Fed.  Rep.  982;  John- 
son v.  Brooklyn  Heights  R.  Co.,  75  Fed.  Rep. 
668;  Thomson  v.  Citizens'  Nat.  Bank,  53  Fed. 
Rep.  250,  10  U.  S.  App.  500,  distinguishing 
Hollister  v.  Benedict,  etc.,  Mfg.  Co.,  113  U.  S. 
72;  Palmer  v.  Johnston,  34  Fed.  Rep.  336; 
Cohansey  Glass  Mfg.  Co.  v.  Wharton,  28  Fed. 
Rep.  189;  In  re  Smith,  McA.  Pat.  Cas.  255,  22 
Fed.  Cas.  No.  12,982. 

2.  Potts  v.  Creager,  155  U.  S.  607;  Webster 
Loom  Co.  v.  Higgins,  105  U.  S.  591;  Gindorff 
v.  Deering,  81  Fed.  Rep.  952.  See  Thomson 
v.  Citizens'  Nat.  Bank,  53  Fed.  Rep.  250,  10 
U.  S.  App.  500. 

The  validity  of  a  patent  does  not  depend 
upon  an  opinion,  formed  after  the  event,  re- 
specting the  ease  or  difficulty  of  the  result. 
Furbush  v.  Cook,  2  Fish.  Pat.  Cas.  668;  Col- 
gate v.  Western  Union  Tel.  Co.,  4  B.  &  A.  Pat. 
Cas.  37,  15  Blatchf.  (U.  S.)  365. 

3.  Story,  J.,  in  Ryan  v.  Goodwin,  1  Robb  Pat. 
Cas.  725,  3  Sumn.  (U.  S.)  514.  See  also  King 
v.  Hammond,  4  Fish.  Pat.  Cas.  488,  14  Fed. 
Cas.  No.  7,797. 

4.  See  supra,  this  section.  Invention  —  In- 
vention Distinguished  from  Mechanical  Skill. 

The  idea  of  changing  an  irregular  aperture 
through  which  a  key  is  thrust,  to  an  aperture 
of  the  size  and  shape  of  the  key,  is  too  obvi- 
ous to  be  paientable.  Yale  Lock  Mfg.  Co.  v. 
Greenleaf,  117  U.  S.  554. 

6.  Change  in  Size  or  Proportions.  —  American 
Road  Mach.  Co.  v.  Pennock,  etc.,  Co.,  164  U. 
S.  26;  Morgan  Envelope  Co.  v.  Albany  Per- 
forated Wrapping  Paper  Co.,  152  U.  S.  425; 
French  v.  Carter,  137  U.  S.  239;  Peters  v. 
Active  Mfg.  Co.,  129  U.  S.  530;  Pomace  Holder 
Co.  v.  Ferguson,  119  U.  S.  335;  Estey  v.  Bur- 
dett,  109  U.  S.  633;  Planing-Mach.  Co.  v. 
Keith,  101  U.  S.  479,  17  Pat.  Off.  Gaz.  1031; 
Milligan,  etc.,  Glue  Co.  v.  Upton,  97  U.  S.  3; 
Dunbar  v.  Myers.  94  U.  S.  197;  Dalton  z:  Jen- 
nings, 93  U.  S.  271;  Phillips  v.  Page,  24  How. 
(U.  S.)  164;  Smith  v.  Nichols,  21  Wall.  (U.  S.) 
112;  Day  v.  Bankers',  etc.,  Tel.  Co.,  5  Fish. 
Pat.  Cas.  268,  9  Blatchf.  (U.S.)  345,  1  Pat.  Off. 
Gaz.  551;  Montross  v.  Bullard,  27  Fed.  Rep. 
64;  Theberath  v.  Rubber,  etc.,  Harness  Trim- 
ming Co.,  15  Fed.  Rep.  246;  Flood  v.  Hicks,  2 
Biss.  (U.  S.)  169,  9  Fed.  Cas.  No.  4,877;  Con- 
over  v.  Dohrman,  6  Blatchf.  (U.  S.)  60,  6  Fed. 
Cas.  No.  3,120;  Cone  v.  Morgan  Envelope  Co., 
4  B.  &  A.  Pat.  Cas.  107,  6  Fed.  Cas.  No.  3,096; 


Cahoon  v.  Ring,  r  Cliff.  (U.  S.)  592,  4  Fed. 
Cas.  No.  2,292;  Double-Point  Tack  Co.  v. 
Two  Rivers  Mfg.  Co.,  9  Biss.  (U.  S.)  258, 
3  Fed.  Rep.  26,  18  Pat.  Off.  Gaz.  683;  Filley  v. 
Littlefield  Stove  Co.,  39  Pat.  Off.  Gaz.  1203,  25 
Fed.  Rep.  282;  Carter  v.  Messinger,  11  Blatchf. 
(U.  S.)  34;  Van  Camp  v.  Maryland  Pavement 
Co.,  43  Pat.  Off.  Gaz.  884,  34  Fed.  Rep.  740; 
Preston  v.  Manard,  116  U.  S.  661,  34  Pal.  Off. 
Gaz.  1507;  Perry*.  Co-Operative  Foundry  Co., 
12  Fed.  Rep.  436. 

Enlarging  the  chimney  of  a  lamp  so  as  to 
form  a  globe  and  deflector  is  not  invention. 
Dane  v.  Chicago  Mfg.  Co.,  3  Biss.  (U.  S.)  380, 
6  Fed.  Cas.  No.  3,557. 

6.  New  Effect  by  Change  in  Proportions.  —  Dun- 
bar v.  Myers,  94  U.  S.  197;  Phillips  v.  Page, 
24  How.  (U.  S.)  164;  Sewing-Mach.  Co.  v. 
Frame,  24  Fed.  Rep.  596;  Bruce  v.  Marder,  10 
Fed.  Rep.  750,  20  Blatchf.  (U.  S.)  355,  22  Pat. 
Off.  Gaz.  1039;  Thatcher  Heating  Co.  v.  Car- 
bon Stove  Co.,  15  Pat.  Off.  Gaz.  1051,  4  B.  & 
A.  Pat.  Cas.  68;  In  re  Walsh,  McA.  Pat.  Cas. 
530,  29  Fed.  Cas.  No.  17,112;  In  re  Fullz, 
McA.  Pat.  Cas.  178,  9  Fed.  Cas.  No.  5,156. 

7.  In  Patents  for  Small  Articles  slight  differ- 
ences are  often  important,  and,  if  such  things 
are  patentable  at  all,  ii  must  always  be  in  con- 
sequence of  a  more  useful  adaptation  to  the 
needs  of  commerce,  by  small  changes  which  in 
a  great  machine  might  be  merely  alternative 
ways  of  reaching  a  general  result.  Emerson 
v.  Howe,  8  Fed.  Rep.  327. 

8.  Improvement  in  Degree.  —  Risdon  Iron,  etc.. 
Works  v.  Medart,  158  U.  S.  68;  Wright  v. 
Yuengling,  155  U.  S.  47;  Sargent  v.  Covert, 
152  U.  S.  516;  Morgan  En  velope  Co.  v.  Albany 
Perforated  Wrapping  Paper  Co.,  152  U.  S.  425; 
Grant  v.  Walter,  148  U.  S.  547;  Ansonia  Brass, 
etc.,  Co.  v.  Electrical  Supply  Co.,i  44  U.  S. 
11,  32  Fed.  Rep.  81,  35  Fed.  Rep.  68;  Gandy 
v.  Main  Belting  Co.,  143  U.  S.  587;  Consoli- 
dated Roller  Mill  Co.  v.  Walker,  138  U.  S.  124, 
43  Fed.  Rep.  575;  Busell  Trimmer  Co.  v. 
Stevens,  137  U.  S.  423;  French  v.  Carter,  137 
U.  S.  239;  Burt  v.  Evory,  133  U.  S.  349;  Brush 
v.  Condit,  132  U.  S.  39;  Guidet  v.  Brooklyn, 
105  U.  S.  550;  Scow  v.  Chicago,  104  U.  S.  547; 
Crouch  v.  Roener,  103  U.  S.  797;  Phillips  v. 
Page,  24  How.  (U.  S.)  164;  Hotchkiss  v.  Green- 
wood, 11  How.  (U.  S.)  248;  Smith  v.  Nichols, 
21  Wall.  (U.  S.)  112;  Lappin  Brake-Shoe  Co. 
v.  Corning  Brake-Shoe  Co.,  99  Fed.  Rep.  1004, 
40  C.  C.  A.  215;  Thomson. Houston  Electric 
Co.  v.  Nassau  Electric  R.  Co.,  98  Fed.  Rep. 
105;  Interior  Lumber  Co.  v.  Perkins,  80  Fed. 
Rep.  528,  53  U.  S.  App.  66;  Eastman  Co.  v. 
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an  old  idea,  although  with  better  results,  is  not  invention.1  But  where  a  new 
idea  is  engrafted  upon  an  old  invention  and  is  distinct  from  it,  and  not  a  mere 
carrying  forward  of  the  old  idea  contained  in  it,  it  is  an  invention.2 

(d)  Change  in  Form. — Changes  in  the  form  of  a  machine  or  device  which 
remains  substantially  the  same,3  even  such  as  produce  a  mechanical  improve- 
ment and  render  the  device  more  useful,4  are  the  product  of  mere  mechanical 
skill,  and  not  of  invention.  But  where  the  change  of  form  introduces  and 
employs  other  mechanical  principles  or  natural  powers  or  a  new  "  mode  of 


Getz,  77  Fed.  Rep.  412;  Philadelphia  Novelty 
Mfg.  Co.  v.  Weeks,  (C.  C.  A.)  61  Fed.  Rep.  405 ; 
Curds  v.  Overman  Wheel  Co..  58  Fed.  Rep. 
784,  20  U.  S.  App.  146,  reversing  53  Fed.  Rep. 
247;  Williams  v.  Goodyear  Metallic  Rubber 
Shoe  Co.,  54  Fed.  Rep.  4g8;  Wood  v.  Packer, 
17  Fed.  Rep.  650;  Hatch  v.  Moffitt,  15  Fed. 
Rep.  252;  Theberath  v.  Rubber,  etc.,  Harness 
Trimming  Co.,  15  Fed.  Rep.  246;  Perry  v.  Co- 
operative Foundry  Co.,  12  Fed.  Rep.  149; 
Wooster  v.  Calhoun,  11  Blatchf.  (U.  S.)  215,  30 
Fed.  Cas.  No.  18,035;  Murphy  v.  Trenton 
Rubber  Co.,  14  N.  J.  L.  J.  172. 

Increased  rapidity  in  performing  old  surgical 
operations  in  the  old  order  is  not  invention. 
International  Tooth  Crown  Co.  v.  Gaylord,  140 
U.  S.  55- 

Change  Producing'  Better  Result  Sometimes 
Patentable.  —  An  arrangement  of  mechanical 
operations  that  produces  an  old  result  in  an 
easier  or  better  manner  is  understood  to  be 
patentable.  Cochrane  v.  Deener  94  U.  S.  789; 
Telephone  Cases,  126  U.  S.  r,  43  Pat.  Of/. 
Gaz  377;  Hake  v.  Brown,  47  Pat.  Off.  Gaz. 
1071. 

Making  the  warp  threads  of  canvas  belting 
stouter  than  the  weft,  in  order  to  secure  certain 
new  and  desirable  results,  involves  more  than 
a  change  in  degree  or  mechanical  skill  and  is 
invention.  Gandy  v.  Main  Belling  Co.,  143 
U.  S.  587. 

1.  Carrying  Forward  Old  Idea. —  Market  Si. 
Cable  R.  Co.  v.  Rowley,  155  U.  S.  621;  Wright 
v.  Yuengling,  155  U.  S.  47;  Belding  Mfg.  Co. 
v.  Challenge  Corn  Planter  Co.,  152  U.  S.  100; 
Grant  v.  Walter  148  U.  S.  547;  Consolidated 
Roller  Mill  Co.  v.  Walker,  138  U.  S  124; 
Busell  Trimmer  Co.  v.  Stevens,  137  U.  S.  435; 
Dunbar  v.  Myers,  94  U.  S.  199;  Roberts  v. 
Ryer,  91  U.  S.  150;  Smith  v.  Nichols,  21  Wall. 
(U.  S.)  112;  Dodge  Mfg.  Co.  v.  Ohio  Valley 
Pulley  Works,  101  Fed.  Rep.  584;  Talbot  v. 
Fear,  89  Fed.  Rep.  197;  Soehner  z>.  .Favorite 
Stove,  etc.,  Co.,  84  Fed.  Rep.  182,  54  U.  S.  App. 
389;  Gibbon  v.  Loewer  Sole-Rounder  Co.,  79 
Fed.  Rep.  325,  39  U.  S.  App.  554;  Ferris  v. 
Batcheller,  70  Fed.  Rep.  714;  Sawyer  v.  Miller, 
12  Fed.  Rep.  725;  Guidet  v.  Brooklyn,  21  Pat. 
Off.  Gaz.  1692,  105  U.  S.  550. 

The  substitution  of  dissolved  bone  for 
ground  bone  as  a  fertilizer  is  not  an  invention, 
but  merely  carrying  on  a  thought  to  produce  a 
better  product.  Boykin  v.  Baker,  9  Fed.  Rep. 
699,  4  Hughes  (U.  S.)  282. 

2.  Heald  v.  Rice,  104  U.  S.  739,  21  Pat.  Off. 
Gaz.  1443. 

3.  Mere  Change  of  Form  Not  Invention.  —  Mc- 
Carty  v.  Lehigh  Valley  R.  Co.,  160  U.  S.  110; 
French  v.  Carter,  137  U.  S.  239;  Howard  v. 
Detroit  Stove  Works,  150  U.  S.  164;  Dunbar 
v.  Myers,  94  U.  S.  199;  Hall  v.  Wiles,  2 
Blatchf.  (U.  S.)   194;    Burdett  v.  Estey,  15 


Blatchf.  (U.  S.)  349,  15  Pat.  Off.  Gaz.  877; 
O'Reilly  v.  Morse,  15  How.  (U.  S.)  62;  Winans 
v.  Denmead,  15  How.  (U.  S.)  330;  Smith  v. 
Nichols,  21  Wall.  (U.  S.)  112;  Goss  Printing- 
Press  Co.  v.  Scott,  (C.  C.  A.)  108  Fed.  Rep.  253; 
Dodge  Mfg.  Co.  v.  Ohio  Valley  Pulley  Works, 
101  Fed.  Rep.  584;  Johnston  v.  Woodbury,  96 
Fed.  Rep.  421;  Way  v.  McClarin,  96  Fed.  Rep. 
416,  37  C.  C.  A.  516;  Penfield  v.  Chambers 
Bros.  Co.,  92  Fed.  Rep.  630:  Lettelier  v.  Mann. 
91  Fed.  Rep.  909;  Stover  Mfg.  Co.  v.  Mast,  89 
Fed.  Rep.  333;  Lovell  v.  Johnson,  82  Fed.  Rep. 
206;  Olmsted  v.  Andrews,  77  Fed.  Rep.  835, 
46  U.  S.  App.  608;  Union  Paper-Bag  Mach. 
Co.  v.  Waterbury,  58  Fed.  Rep.  566;  Flood  v. 
Hicks,  4  Fish.  Pat.  Cas.  156,  2  Biss.  (U.  S.) 
169;  Cross  v.  Union  Metallic  Fastening  Co., 
29  Fed.  Rep.  293 ;  Dennis  v.  Eddy.  4  Fish.  Pat. 
Cas.  423;  Smith  v.  Thomson.  38  Fed.  Rep. 
604;  Boyd  v.  Janesville  Hay  Tool  Co.,  37  Fed. 
Rep.  887;  McCarthy  v.  Clark,  35  Fed.  Rep. 
360;  Travers  v.  Boston  Hammock  Spieader 
Co.,  35  Fed.  Rep.  133;  Pope  Mfg.  Co.  v.  Gor- 
mully.  etc.,  Mfg.  Co.,  34  Fed.  Rep.  8S5;  Hatch 
v.  Moffitt,  15  Fed.  Rep.  252;  In  re  Nutting, 
McA.  Pat.  Cas.  455,  18  Fed.  Cas.  No.  10,385; 
Evans  v.  Eaton,  Pet.  (C.  C.)  322,  8  Fed.  Cas. 
No.  4.559;  Ex  p.  Chatfield,  5  Fed.  Cas.  No. 
2,63™. 

"  Formal  Change  "  and  "  Change  of  Form."  — 

The  reader  is  cautioned  that  "  formal  change  " 
and  "  change  of  form  "  are  sometimes  used 
synonymously  for  any  change  which  does  not 
amount  to  a  patentable  change,  and  that  the 
latter  is  sometimes  used  for  change  of  shape, 
sirictly,  as  opposed  to  change  of  material, 
etc. 

Transfer  of  a  Peculiar  Shape  from  One  Part  to 
Another.  —  The  change  in  the  method  of  com- 
bining the  body  and  rim  of  wheels  by  trans- 
ferring the  groove  or  recess  to  the  rim  and 
embracing  the  body  of  the  wheel,  instead  of 
having  the  groove  or  recess  in  the  body  and 
embracing  the  rim,  does  not  constitute  in- 
vention. Sax  v.  Taylor  Iron  Works,  30  Fed. 
Rep.  835,  40  Pat.  Off.  Gaz.  118;  Hollister  v. 
Benedict,  etc.,  Mfg.  Co  ,  113  U.  S.  59. 

4.  Change  Involving  Mechanical  Improvement. 
—  Smith  v.  Pearce,  2  Robb  Pat.  Cas.  13,  2  Mc- 
Lean (U.  S.)  176;  Evans  v.  Eaton,  1  Robb  Pat. 
Cas.  193;  Lettelier  v.  Mann,  91  Fed.  Rep.  909; 
Curtis  v.  Overman  Wheel  Co.,  58  Fed.  Rep. 
784,  20  U.  S.  App.  146;  /;/  re  Draper,  10  App. 
Cas.  (D.  C.)  545.  See  National  Folding  Box, 
etc.,  Co.  -j.  Stecher  Lith.  Co.,  (C.  C.  A.)  81 
Fed.  Rep.  395.  affirming  77  Fed.  Rep.  828. 
But  see  Kitselman  v.  Kokomo  Fence-Mach. 
Co.,  (C  C.  A.)  108  Fed.  Rep.  632,  wherein  it 
was  held  that  changes  in  mechanism  resulting 
in  transforming  a  stationary  or  loom  machine 
into  a  portable  device  involved  patentable  in- 
vention. 
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operation,"  and  thus  obtains  a  new  and  useful  result,1  or  where  it  works  a 
successful  result  not  before  accomplished  in  a  similar  way  in  the  art  to  which 
it  is  applied  or  in  any  other,2  or  where  form  is  the  substance  of  the  invention, 
and  change  of  form  is  the  invention,3  the  change  involves  invention  and  is 
parentable,  even  though  the  change  is  slight.4 

[e)  Change  in  Location  of  Parts  or  Sequence  of  Operation.  —  A  mere  change  in  the 
location  and  arrangement  of  parts  developing  no  function  or  result  different 
from  that  produced  by  the  old  arrangement  ol  the  same  devices  does  not  con- 
stitute invention,5  even  though  it  may  add  to  the  utility  of  the  device.0  So 
merely  changing  the  sequence  of  previously  known  operations  does  not  involve 
invention.7  But  where  the  change  may  have  required  the  employment  of 
new  devices  or  of  inventive  skill  to  enable  the  parts  of  the  devices  to  operate 
in  their  new  position  or  location,  and  thus  to  accomplish  a  beneficial  result 
which  the  device  could  not  accomplish  before,  invention  may  be  inferred  ; 8 
and  where  the  change  of  location,  which  produces  a  new  and  useful  result, 
requires  new  devices,  then  the  location,  in  combination  with  the  other  devices, 
is  patentable.9 


1.  New  Principles,  Mode  of  Operation,  or  Effect. 

—  Winans  ?/.  Denmead,  15  How.  (U.  S  )  330; 
Davis  0  Palmer,  2  Brock.  (U.  S.)  298,  1  Robb 
Pat.  Cas.  518;  Aiken  v.  Dolan,  3  Fish.  Pat. 
Cas.  197,  1  Fed.  Cas.  No.  no;  Evans  z>.  Eaton, 

1  Robb  Pat.  Cas.  193;  Hancock  Inspirator  Co. 
v.  Tenks,  21  Fed.  Rep.  911. 

2.  New  Method  of  Obtaining  Old  Result.  — 
Isaacs  v.  Abrams,  3  B.  &  A.  Pat.  Cas.  616,  13 
Fed  Cas.  No.  7,095;  Rose  v.  Hirsh,  77  Fed. 
Rep.  469,  39  U.  S.  App.  369. 

3.  Form  the  Substance  of  the  Invention.  — ■ 
Dennis  v.  Eddy,  4  Fish.  Pat.  Cas.  423;  New 
York  Bung,  etc.,  Co.  v.  Hoffman,  20  Pat.  Off. 
Gaz.  1451,  20  Blatchf.  (U.  S.)  3,  9  Fed.  Rep. 
199;  Parham  v.  American  Buttonhole,  etc., 
Mach.  Co..  4  Fish.  Pat.  Cas.  468;  Palmer  v. 
Johnston,  34  Fed.  Rep.  336.  See  also  Werner 
v.  King-,  96  U.  S.  218. 

In  Winans  v.  Denmead,  15  How.  (U.S.)  330, 
a  patent  for  a  railroad  car  was  sustained, 
whose  distinctive  patentable  quality  was  its 
conical  form,  the  effect  of  which  was  to 
equalize  the  pressure  of  the  load,  etc.  Mr. 
Justice  Curtis,  in  delivering  the  opinion  of  the 
court,  said:  "  Patentable  improvements  in 
machinery  are  almost  always  made  by  chang- 
ing some  one  or  more  forms  of  one  or  triors 
parts,  and  thereby  introducing  some  mechani- 
cal principle  or  mode  of  action  not  previously 
existing  in  the  machine,  and  so  securing  a 
new  or  improved  result." 

4.  Slight  Change.  —  Isaacs  v.  Abrams,  3  B.  & 
A.  Pat.  Cas.  616. 

5.  Change  in  Location  of  Parts. —  Ide  v.  Ball 
Engine  Co.,  149  U.  S.  550:  Burt  v.  Evory,  133 
U.  S.  349;  Hartshorn  v.  Saginaw  Barrel  Co., 
119  U.  S.  664;  Atlantic  Works  v.  Brady.  107 
U.  S.  192,  23  Pat.  Off.  Gaz.  1330;  Swain  Tur- 
bine, etc.,  Co.  v.  Ladd,  102  U.  S.  408;  Seymour 
v.  Oshorne,  3  Fish.  Pal.  Cas.  555;  Dederick  v. 
Whitman  Agricultural  Co.,  36  Pat.  Off.  Gaz. 
570,  26  Fed.  Rep.  763;  Dane  v.  Illinois  Mfg. 
Co..  6  Fish.  Pat.  Cas.  124.  3  Biss.  (U.  S.)  374, 

2  Pat.  Off.  Gaz.  680;  Needham  v.  Washburn, 
1  B.  &  A.  Pat.  Cas.  537,  7  Pat.  Off.  Gaz.  649: 
Tifft  v.  Sharp,  17  Pat.  Off.  Gaz.  1282,  18 
Blatchf.  (U.  S.)  138,  5  B.  &  A.  Pat.  Cas.  416, 
10  Fed.  T^ep.  673-  Belt  u.  Crittenden,  5  B.  & 
A.  Pat.  Cas.  131,  18  Pat.  Off.  Gaz.  191;  Mun- 
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son  v.  New  York,  124  U.  S.  601;  Stephenson 
v.  Brooklyn  Cross-Town  R.  Co.,  14  Fed.  Rep. 
457;  Adams  v.  Bellaire  Stamping  Co.,  36  Pat. 
Off.  Gai.  567,  28  Fed.  Rep.  3(0;  Thomas 
Roberts  Stevenson  Co  v.  McFassell,  88  Fed. 
Rep.  278;  Reed  v.  Pomeroy,  71  Fed.  Rep.  299; 
Stutz  v.  Robson,  54  Fed.  Rep.  506;  Abbott 
Mach.  Co.  v.  Bonn,  51  Fed.  Rep.  223;  Mann's 
Boudoir  Car  Co.  v.  Monarch  Parlor  Sleeping 
Car  Co.,  34  Fed.  Rep.  130;  Hancock  Inspirator 
Co.  v.  Lally,  27  Fed.  Rep.  88;  Phipps  v.  Yost, 
26  Fed.  Rep.  447;  Clark  Pomace-Holder  Co. 
v.  F'erguson,  17  Fed.  Rep.  79,  21  Blatchf.  (U. 
S.)  376,  24  Pat.  Off.  Gaz.  1090;  Blanchard's 
Gun-stock  Turning  Factorv  7'.  Warner,  1 
Blatchf.  (U.  S.)  258,  3  Fed'.  Cas.  No.  1,521. 
But  see  Thompson  v.  Boisselier,  114  U.  S.  1. 
See  also  Royer  v.  King,  36  Fed.  Rep.  899; 
Schmid  v.  Scovill  Mfg.  Co.  37  Fed.  Rep. 
345- 

There  is  no  invention  in  shifting  the  raker's 
seat  on  a  harvesting  machine  so  that  the  raker 
sits  facing  the  falling  grain.  Kirby  v.  Beards- 
ley,  5  Blatchf.  (U.  S.)  438,  14  Fed.  Cas.  No. 
7.837. 

Changing  the  location  of  lantern  devices  so 
that  the  globe  may  be  taken  out  from  the  top, 
instead  of  the  bottom,  has  been  held  not  an  in- 
vention. Dane  v.  Illinois  Mfg.  Co.,  3  Biss. 
(U.  S.)  374.  6  Fed.  Cas.  No.  3,558. 

It  does  not  involve  invention  to  put  a  screw 
(mud-fan)  at  the  bow  of  a  dredge  boat,  when 
prior  thereto  dredge  boats  had  been  backed 
stern  on  for  their  propellers  to  act  in  the  same 
way.    Atlantic  Works  v.  Brady,  107  U.  S.  192. 

6.  Lettelier  v.  Mann,  91  Fed.  Rep.  909. 

7.  Changing  Sequence  of  Operations. —  Union 
Paper-Bag  Mach.  Co.  v.  Waterbury,  70  Fed. 
Rep.  240,  35  U.  S.  App.  628. 

8.  New  and  Useful  Result.  —  Moffitt  v.  Cav- 
anagh,  17  Fed.  Rep.  336,  riling  Marsh  v.  Dodge, 
etc  ,  Mfg.  Co.,  6  Fish.  Pat.  Cas.  563;  Singer 
Mfg.  Co.  v.  Stewart  Mfg.  Co.,  20  Pat.  Off.  Gaz. 
524,  8  Fed.  Rep.  920.  See  Adams  v.  Howard, 
19  Fed.  Rep.  317.  See  also  North  American 
Iron-Works  v.  Fiske,  39  Pat.  Off.  Gaz.  1086,  30 
Fed.  Rep.  622. 

9.  New  Devices.  —  Marsh  v.  Dodge,  etc.,  Mfg. 
Co..  6  Fish.  Pat.  Cas  562,  5  Pat.  Off.  Gaz.  398; 
Moffitt  v.  Cavanagh,  17  Fed.  Rep.  336. 
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(f)  Change  of  Material.  —  The  mere  change  or  substitution  of  one  material  for 
another  in  an  instrument,  machine,  or  article  of  manufacture,  the  purpose, 
means  of  accomplishment,  and  mode  of  operation  remaining  the  same,  is  not 
invention,1  and  invention  cannot  be  inferred  merely  because  the  new  device 
is  cheaper  and  better,  or  made  of  material  better  adapted  for  its  purpose.2 
But  this  rule  is  not  applicable  where  the  substituted  material  produces  a  new 
and  useful  result,  an  increase  of  efficiency,  or  a  decided  saving  in  the  operation 
of  the  machine;  where  the  superiority  amounts  to  a  difference  in  kind,  and 
not  merely  in  degree.3  Thus,  where  the  difference  between  the  results  accom- 
plished is  that  between  a  partial  and  a  complete  success,  the  change  involves 
patentable  invention.4  So  a  substitution  of  material  which  produces  new 
properties  in  an  article  of  manufacture  may  constitute  invention.5  Change 


1.  Substitution  of  Material  Not  Invention  — 

England.  —  Rushton  v.  Crawley,  L.  R.  10  Eq. 
522. 

United  States.  —  Underwood  v.  Gerber,  149 
U.  S.  224;  Potts  v.  Creager,  155  U.  S.  608; 
Ryan  v.  Hard,  145  U.  S.  241;  Hoff  v.  Iron 
Clad  Mfg.  Co.,  139  U.  S.  326:  Florsheim  v. 
Schilling,  137  U.  S.  64,  26  Fed.  Rep.  256; 
Shenfield  v.  Nashawannuck  Mfg.  Co.,  137  U. 
S.  56;  Brown  v.  District  of  Columbia,  130  U. 
S.  87;  Gardner  v.  Herz,  118  U.  S.  180;  Picker- 
ing v.  McCullough,  104  U.  S.  310;  Terhune  v. 
Phillips,  99  U.  S.  592;  Dunbar  v.  Myers,  94  U. 
S.  198;  Reckendorfer  v.  Faber,  92  U.  S.  347; 
Carter  v.  Messinger,  11  Blatchf.  (U.  S.)  34; 
Hotchkiss  v.  Greenwood,  11  How.  (U.  S.)  248, 
4  McLean  (U.  S.)  456,  12  Fed.  Cas.  No.  6,718, 
2  Robb  Pat.  Cas.  730;  Putnam  v.  Weatherbee, 
Holmes  (U.  S  )  497;  Howe  v.  Abbott,  2  Story 
(U.  S.)  194;  Hicks  v.  Kelsey,  18  Wall.  (U.  S.) 
670;  Dodge  v.  Ohio  Valley  Pulley  Works,  101 
Fed.  Rep.  581;  Plastic  Fireproof  Constr.  Co. 
v.  San  Francisco,  97  Fed.  Rep.  620;  Strom 
Mfg.  Co.  v.  Weir  Frog  Co.,  83  Fed.  Rep.  170, 
54  U.  S.  App.  330;  National  Folding  Box,  etc., 
Co.  v.  Stecher  Lith.  Co.,  81  Fed.  Rep.  395; 
Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  75  Fed.  Rep. 
279;  Vulcanized  Fiber  Co.  v.  Taylor,  49  Fed. 
Rep.  744;  Kilbourne  v.  Bingham  Co.,  47  Fed. 
Rep.  57.  50  Fed.  Rep.  697,  6  U.  S.  App.  65; 
American  Split-Feather  Duster  Co.  v.  Levy, 
43  Fed.  Rep.  381;  Brigham  v.  Coffin,  37  Fed. 
Rep.  688,  National  Sheet  Metal  Roofing  Co.  v. 
Garwood.  35  Fed.  Rep.  65S;  Post  v.  T.  C. 
Richards  Hardware  Co.,  26  Fed.  Rep.  618; 
/;/  re  Maynard,  McA.  Pat.  Cas.  536,  16  Fed. 
Cas.  No.  9,352;  Mahn  v.  Harwood,  3  B.  h.  A. 
Pat.  Cas.  515,  16  Fed.  Cas.  No.  8,966;  Hol- 
brook  v.  Small,  2  B.  &  A.  Pat.  Cas.  396,  12 
Fed.  Cas.  No.  6,595;  Putnam  v.  Yerrington,  2 
B.  &  A.  Pat.  Cas.  237,  20  Fed.  Cas.  No.  11,486, 
9  Pat.  Off.  Gaz.  689;  Holbrook  v.  Small,  10 
Pat.  Off.  Gaz.  508,  2  B.  &  A.  Pat.  Cas.  396; 
Sandusky  Seat  Co.  v.  Comstock,  13  Brodix  222; 
Hyndman  v.  Roots,  97  U.  S.  224. 

Substitution  of  Metal  for  Wood.  —  A  double 
"  T  "  slide  being  old,  and  a  wooden  double- 
edged  or  dovetailed  slide  being  old,  it  is  not 
patentable  invention  to  make  either  of  metal 
instead  of  wood.  Carier  v.  Messenger,  11 
Blatchf.  (U.  S.)  34. 

Substitution  of  Papier  Mache* for  Wire  in  "  dum- 
mies," the  former  material  having  been  used 
to  make  lay  figures,  many  of  which  were 
draped  in  suitable  clothing,  is  not  invention. 
Palmenbing  v.  Buchholz,  13  Fed.  Rep.  673. 


2.  New  Device  Cheaper  and  Better  —  United 
States. —  Potts  v.  Creager,  155  U.S.  608;  Hicks 
v.  Kelsey,  18  Wall.  (U.  S.)  670,  5  Pat.  Off.  Gaz. 
94;  Hotchkiss  v.  Greenwood,  11  How.  (U.  S.) 
248;  Brown  v.  District  of  Columbia,  127  U  S. 
579;  Smith  v.  Elliott,  5  Fish.  Pat.  Cas.  315; 
Plastic  Fireproof  Constr.  Co.  v.  San  Francisco, 
97  Fed.  Rep.  620;  Lyons  v.  Bishop.  95  Fed. 
Rep.  154;  Strom  Mfg.  Co.  v.  Weir  Frog  Co., 
83  Fed.  Rep.  170,  54  U.  S.  App.  330;  Florsheim 
v.  Schilling,  26  Fed.  Rep.  256. 

District  of  Columbia.  —  In  re  Cheneau,  5 
App.  Cas.  (D.  C.)  197. 

Compare  U.  S.  Stamping  Co.  v.  King,  17 
Blatchf.  (U.  S.)  55,  4  B.  &  A.  Pat.  Cas.  469,  7 
Fed.  Rep.  866. 

3.  Change  Producing  New  Result.  —  Smith  v. 
Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  486; 
Dalton  v.  Nelson.  13  Blatchf.  (U.  S.)  357,  9 
Pat.  Off.  Gaz.  1112,  2  B.  &  A.  Pat.  Cas.  225; 
Goodyear  Dental  Vulcanite  Co.  v.  Willis,  7 
Pat.  Off.  Gaz.  41,  1  Flipp.  (U.  S.)  388,  I  B.  & 
A.  Pat.  Cas.  568;  Putnam  v.  Weatherbee,  2  B. 
&  A.  Pat.  Cas.  78,  8  Pat.  Off.  Gaz.  320  Holmes 
(U.  S.)  497;  Putnam  v.  Yerrington,  9  Pat.  Off. 
Gaz.  689,  2  B.  &  A.  Pat.  Cas.  237;  U.  S.  Stamp- 
ing Co.  v.  King,  17  Pat.  Off.  Gaz.  1399,  17 
Blatchf.  (U.  S.)  55,  4  B.  &  A.  Pat.  Cas.  469.  7 
Fed.  Rep.  866;  Fairbanks  Wood  Rim  Co.  v. 
Moore,  78  Fed.  Rep.  490;  Perkins  v.  Interior 
Lumber  Co.,  51  Fed.  Rep.  286;  Dalton  v. 
Nelson,  13  Blatchf.  (U.  S.)  357.  6  Fed.  Cas. 
No.  3,549.  Compare  Ingersoll  v.  Turner,  2  B. 
&  A.  Pat.  Cas.  89. 

The  Substitution  of  Gutta  Percha  for  India  Rub- 
ber, in  insulating  telegraph  submarine  cables, 
in  volves  invention.  Colgate  v.  Western  Union 
Tel.  Co.,  15  Blatchf.  (U.  S.)  365,  4  B.  &  A. 
Pat.  Cas.  36,  14  Pat.  Off  Gaz.  943. 

The  Substitution  of  an  India-rubber  for  a  Cloth 
Covering  may  be  an  invention  if  it  is  important 
and  valuable.  Bailey  Washing,  etc.,  Mach. 
Co.  v.  Lincoln,  4  Fish.  Pat.  Cas.  379. 

4.  King  v.  Anderson,  90  Fed.  Rep.  500. 

5.  Substitution  Producing  New  Properties.  — 
Potts  v.  Creager,  155  U.  S.  608;  Goodyear 
Dental  Vulcanite  Co.  v.  Davis,  102  U.  S.  222; 
Smith  v.  Goodyear  Dental  Vulcanite  Co.,  93 
U.  S.  486;  Goodyear  Dental  Vulcanite  Co.  v. 
Root,  6  Pat.  Off.  Gaz.  154,  1  B.  &  A.  Pat.  Cas. 
384:  Spill  v.  Celluloid  Mfg.  Co..  21  Fed.  Rep. 
631;  Shuter  v.  Davis,  16  Fed.  Rep.  564. 

Discussion  of  Hotchkiss  v.  Greenwood  —  limita- 
tion of  Doctrine. —  Hotchkiss;'.  Greenwood,  ir 
How.  (U.  S.)  248,  decides  that  employing  one 
known  material  in  place  of  another  is  not 
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of  material  in  a  process  is  considered  under  the  head  of  equivalents.1 

(g)  Duplication  or  Multiplication  of  Parts.  —  The  mere  duplication  or  multiplica- 
tion of  parts  in  a  device  does  not  constitute  patentable  invention.2  But 
duplication  producing  a  new  and  useful  result  may  be  patentable.3 

(h)  Omission  of  Parts.  —  Ordinarily  the  omission  of  superfluous  material  or 
needless  parts  of  a  device  without  changing  the  relation,  connection,  or 
operation  of  the  essential  elements  remaining  does  not  involve  invention.4 
But  the  omission  of  one  step  in  an  old  process  with  an  improved  result,5  or 
the  omission  of  an  element  from  a  device  so  that  a  less  number  of  parts  will 
perform  all  the  functions  of  the  greater,6  simplifying  what  had  before  teen 
complicated,7  may  involve  patentable  invention.8  But  the  omission  of  a 
part  where  the  function  performed  by  it  is  also  omitted  is  not  invention.9 

(i)  Substitution  of  Equivalents  —  aa.  Statement  of  Rule.  —  It  is  well  settled  that 
the  mere  substitution  for  an  existing  device,  or  part  of  a  device,  or  combi- 
nation, of  its  equivalent,  doing  the  same  thing  as  did  the  original  device,  by 
substantially  the  same  means,  though  with  better  results,  is  not  such  inven- 
tion as  will  sustain  a  patent.10  This  principle  applies  to  a  change  of  materials 


invention  if  the  result  be  only  greater  cheap- 
ness and  durability  of  product.  It  does  not 
decide  that  the  use  of  one  material  in  the  place 
of  anoiher  in  the  formation  of  a  manufacture 
can  in  no  case  amount  to  an  invention  or  be 
the  subject  of  a  patent.  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  93  U.  S.  486.  This  limi- 
tation of  the  rule  was  reaffirmed  and  applied 
in  Potts  v.  Creager,  155  U.  S.  608. 

1.  See  infra,  this  subdivision.  Substitution  of 
Equivalents. 

2.  Duplication  of  Parts'.Not  Invention.  —  Topliff 
v.  Topliff,  145  U.  S.  156;  Hailes  v.  Albany 
Stove  Co.,  123  U.  S.  582;  Dunbar  v.  Myers,  94 

•U.  S.  187;  Moore  v.  Thomas,  3  B.  &  A.  Pat. 
Cas.,  13;  Wilbur  v.  Beecher,  2  Blatchf.  (U.  S.) 
132;  Goss  Priniing-Press  Co.  v.  Scott,  103  Fed. 
Rep.  650;  Schlicht,  etc.,  Co.,  v.  Sherwood  Let- 
ter-File Co.,  36  Fed.  Rep.  590. 

Illustrations  of  Mere  Duplication.  —  The  in- 
sertion of  an  additional  gear  and  pinion  wheel 
in  a  train  of  such  wheels  arranged  to  transmit 
motion,  does  not  involve  invention.  New 
Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co., 
73  Fed.  Rep.  469,  38  U.  S.  App.  292. 

A  pane  of  glass  being  used  on  one  side  of  a 
box,  putting  a  pane  on  the  other  side  also  is 
a  mere  duplication.  Slawson  v.  Grand  St.  R. 
Co.,  107  U.  S.  649. 

The  mere  duplication  of  a  device  for  open- 
ing a  gate  for  the  platforms  of  railway  cars, 
whereby  the  gates  of  two  adjoining  platforms 
may  be  operated  simultaneously,  does  not  re- 
quire invention.  Aron  v.  Manhattan  R.  Co., 
34  Pat.  Off.  Gaz.  1508,  26  Fed.  Rep.  314. 

Putting  two  locks  on  a  single  bolt  work  is 
not  invention.  Yale  Lock  Mfg.  Co.  v.  Berk- 
shire Nat.  Bank,  17  Fed.  Rep.  531. 

3.  New  and  Useful  Result.  —  Gindorff  v.  Deer- 
ing,  81  Fed.  Rep  952;  Parker  v.  Hulme,  1 
Fish.  Pat.  Cas.  44,  18  Fed.  Cas.  No.  10,740. 

The  device  of  a  number  of  rollers  acting  in 
pairs  to  do  a  certain  class  of  work  is  patent- 
able.   Parker  v.  Hulme,  1  Fish.  Pat.  Cas.  44. 

The  substitution  of  a  double  for  a  single  bar 
in  a  spring  bed  is  patentable  if  the  change  is 
not  obvious.  Ladd  v.  Tucker  Mfg.  Co.,  4  B. 
&  A.  Pat.  Cas.  344. 

4.  Omission  of  Useless  Parts  Not  Invention.  — 
National  Hat  Pouncing  Mach.  Co.  v.  Hedden, 


148  U.  S.  482;  McClain  v.  Ortmayer,  141  U. 
S.  419,  42  Pat.  Off.  Gaz.  724;  Seymour  v.  Os- 
borne, 3  Fish.  Pat.  Cas.  555;  Gormully,  etc., 
Mfg.  Co.  v.  Sager  Mfg.  Co.,  87  Fed.  Rep.  945; 
Ferguson  v.  Ed.  Roos  Mfg.  Co.,  71  Fed.  Rep. 
416,  34  U.  S.  App.  508.  No  invention  is  in- 
volved in  merely  omitting  a  coiled  spring  at 
the  pommel  end  of  a  bicycle  saddle.  Gur- 
mully,  etc.,  Mfg.  Co.  v.  Sager  Mfg.  Co.,  87 
Fed.  Rep.  945. 

5.  Omission  of  Step  in  Process.  —  Lawther  v. 
Hamilton,  124  U.  S.  r. 

6.  Stow  'v.  Chicago,  8  Biss.  (U.  S.)  47,  23 
Fed.  Cas.  No.  13,512;  Lawther  v.  Hamilton, 
124  U.  S.  1.  See  also  McClain  v.  Ortmayer, 
33  Fed.  Rep.  287. 

7.  Bogart  v.  Hinds,  26  Fed.  Rep.  149. 

8.  A  Composition  of  Matter,  which  differs  from 
those  previously  known  and  used  for  the  same 
purpose,  in  the  omission  of  an  ingredient  be- 
fore supposed  to  be  essential  in  such  compo- 
sition, and  which  is  simpler  and  cheaper  in 
manufacture,  and  equally  effective  in  oper- 
ation, is  patentable.  Tarr  v.  Folsom,  Holmes 
(U.  S.)  312. 

9.  Omitting  Both  Part  and  Function.  —  The 
reconstruction  of  a  machine,  so  that  a  less 
number  of  parts  will  perform  all  the  require- 
ments of  a  greater,  may  be  an  invention  of  a 
high  order;  but  the  omission  of  a  part  with  a 
corresponding  omission  of  the  function,  so 
that  the  remaining  parts  do  precisely  what 
they  did  before,  cannot  be  more  than  a  mere 
matter  of  judgment,  depending  upon  whether 
it  is  desirable  to  have  the  machine  do  more  or 
less.  McClain  v.  Ortmayer,  42  Pat.  Off.  Gaz. 
724,  33  Fed.  Rep.  284;  Richards  v.  Chase  Ele- 
vator Co.,  159  (J.  S.  477. 

10.  Substitution  of  Equivalents  Not  Invention. 
—  Sargent  v.  Covert,  152  U.  S.  516;  Lehigh 
Valley  R.  Co.  v.  Kearney,  158  U.  S.  461; 
DuBois  v.  Kirk,  158  U.S.  58;  Hoyt  v.  Home,  145 
U.  S.  302;  Marchand  v.  Emken,  132  U.  S.  195; 
Hartshorn  v.  Saginaw  Barrel  Co.,  119  U.  S. 
664;  Stephenson  v.  Brooklyn  Cross  Town  R. 
Co.,  114  U.  S.  149;  Clough  v.  Gilbert,  etc., 
Mfg.  Co.,  106  U.  S.  178;  Crouch  v.  Roemer, 
103  U.  S.  797;  Union  Paper-Bag  Mach.  Co.  v. 
Murphy,  97  U.  S.  120;  Stephenson  v.  Brooklyn 
Cross  Town  R.  Co.,  114  U.  S.  149;  Hyndman 
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used  in  a  process  or  compound.1 

66.  What  Constitute  Equivalents.  —  Two  devices  which  perform  the  same 
function  in  substantially  the  same  way,  and  accomplish  substantially  the  same 
result,  are  equivalents  though  they  may  differ  in  name  or  form.*  Where  the 
substituted  device  produces  new  and  improved  results,  not  amounting  merely 
to  a  change  in  degree,  or  where  it  introduces  a  new  principle,  function,  or 
mode  of  operation,  it  is  not  a  mere  equivalent,  and  may  constitute  a  patent- 
able invention.3  Some  illustrations  of  these  rules  are  given  below  in  the 
notes.4  Other  illustrations  will  be  found  in  the  section  of  this  article  dealing 
with  infringement,  as  it  is  in  that  connection  that  the  question  of  equivalents 


v.  Roots,  97  U.  S.  224;  Blake  v.  Robertson,  94 
U.  S.  732;  Dunbar  v.  Myers,  94  U.  S.  199; 
Smith  v.  Nichols,  21  Wall.  (U.  S.)  115;  Stimp- 
son  v.  Woodman,  10  Wall.  (U.  S.)  117;  Polls 
v.  Creager,  97  Fed.  Rep.  78,  38  C.  C.  A.  47; 
Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co., 
(C.  C.  A.)  94  Fed.  Rep.  524;  Parsons  v.  Seelye, 
92  Fed.  Rep.  1005;  Shaw  Electric  Crane  Co. 
v.  Shriver,  86  Fed.  Rep.  466;  Paul  Boynton 
Co.  v.  Morris  Chute  Co.,  82  Fed.  Rep.  440; 
Forgie  v.  Duff  Mfg.  Co..  81  Fed.  Rep.  865/55 
U.  S.  App.  27;  New  Departure  Bell  Co.  v. 
Hardware  Specially  Co.,  69  Fed.  Rep.  152; 
Thompson  Mfg.  Co.  v.  Walbridge,  60  Fed. 
Rep.  91;  Oval  Wood  Dish  Co.  v.  Sandy  Creek 
Wood  Mfg.  Co.,  60  Fed.  Rep.  285;  Saunders 
v.  Allen,  53  Fed.  Rep.  109;  McCarty  v.  Lehigh 
Valley  R.  Co.,  43  Fed.  Rep.  384;  Tatum  v. 
Gregory,  41  Fed.  Rep.  142;  Rodebaugh  v. 
Jackson,  37  Fed.  Rep.  882;  Puetz  v.  Bransford, 
31  Fed.  Rep.  458;  Cochrane  v.  Waterman, 
Cranch  Pat.  Dec.  121,  5  Fed.  Cas.  No.  2,929; 
Lane  v.  Welds,  99  Fed.  Rep.  286,  39  C.  C.  A. 
528.  See  Watson  v.  Stevens,  51  Fed.  Rep.  757, 
5  U.  S.  App.  101,  reversing  47  Fed.  Rep.  117; 
Welling  v.  Crane,  7  N.  J.  L.  J.  338. 

1.  Change  of  Materials  in  Process  or  Compound. 
—  Hyndman  v.  Rools,  97  U.  S.  224;  Brigham 
v.  Coffin,  37  Fed.  Rep.  689.  See  also  Welling 
v.  Crane,  7  N.  J.  L.  J.  338.  But  see  King  v. 
Anderson,  90  Fed.  Rep.  500. 

2.  What  Are  Equivalents.  —  Howard  f.JDetroit 
Slove  Works,  150  U.  S.  164;  Morley  Sewing 
Mach.  Co.  v.  Lancaster,  129  U.  S.  263;  Clough 
v.  Barker,  106  U.  S.  166;  Goodyear  Dental 
Vulcanite  Co.  v.  Davis,  102  U.  S.  230;  Union 
Paper-Bag  Mach.  Co,  v.  Murphy,  97  U.  S.  120; 
Cochrane  v.  Deener,  94  U.  S  780;  Union  Sugar 
Refinery  v.  Malihiesson,  3  Cliff.  (U.  S.)  639,  24 
Fed.  Cas.  No.  14,399;  Murphy  v.  Trenton 
Rubber  Co.,  14  N.  J,  L.  J.  172. 

Chemical  Distinguished  from  Mechanical  Equiva- 
lents. — '  '  The  term  '  equivalent,'  when  speak- 
ing of  machin es,  has  a  certain  definite  meaning; 
but  when  used  with  regard  to  the  chemical 
action  of  such  fluids  as  can  be  discovered  only 
by  experiment,  it  only  means  equallv  good." 
Tyler  v.  Boston,  7  Wall.  (U.  S.)  327. 

3.  New  Result,  Principle,  or  Mode  of  Opera- 
tion.—  Electric  R.  Signal  Co.  v.  Hall  R.  Sig- 
nal Co.,  114  U.  S.  87;  Rowell  v.  Lindsay, 
113  U.  S.  103;  Crouch  v.  Roemer,  103  U.  S. 
797;  Werner  v.  King,  96  U.  S.  218;  Sayles 
v.  Chicago,  etc.,  R.  Co.,  1  Biss.  (U.  S.)  468; 
King  v.  Anderson,  90  Fed.  Rep.  500;  Mast 
v.  Dempster  Mill  Mfg.  Co.,  82  Fed.  Rep.  327, 
49  U.  S.  App.  508,  reversing  71  Fed.  Rep. 
701;  Bray  v.  U.  S.  Net.  etc.,  Co.,  70  Fed.  Rep. 
1006;  Ballard  v.  McCluskey,  58  Fed.  Rep.  880; 
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Westinghouse  Electric,  etc.,  Co.  v.  New  Eng- 
land Granite  Co.,  103  Fed.  Rep.  951;  Consoli- 
dated Roller-Mill  Co.  v.  Coombs,  39  Fed.  Rep. 
34;  Rodebaugh  v.  Jackson,  37  Fed.  Rep.  886; 
Woodward  v.  Dinsmote,  4  Fish.  Pat.  Cas.  163, 
30  Fed.  Cas.  No.  18,003.  See  Lehigh  Valley 
R.  Co.  v.  Kearney,  158  U.  S.  461. 

"  Devices  in  a  patented  m  achine  are  different 
in  the  sense  of  the  patent  law  when  ihey  per- 
form different  functions,  or  in  a  diffetent  way, 
or  produce  a  substantially  different  result." 
Union  Paper-Bag  Mach.  Co.  v.  Murphy,  97  U. 
S.  125. 

4.  Substitution  of  Equivalents  —  Illustrations. 

—  The  substitution  of  one  kind  of  power  for 
another,  Crehore  v.  Norton,  6  Fed.  Cas.  No. 
3,381 ;  of  a  wheel  and  axle  for  a  screw,  Blanch- 
ard's  Gun-Slock  Turning  Factory  v.  Warner, 
1  Blatchf.  (U.  S.)  258,  3  Fed.  Cas.  No.  1,521; 
of  a  wire  gauze  dipper  for  a  perforated  dipper, 
Harwood  v.  Mill  River  Woolen  Mfg.  Co..  3 
Fish.  Pat.  Cas.  526,  11  Fed.  Cas.  No.  6,187;  °' 
a  compound  lever  for  a  simple  one  in  order  to 
gain  power,  Puetz  v.  Bransford,  31  Fed.  Rep. 
458;  of  an  eccentric  lever  for  a  "  T"  lever, 
Rodebaugh  v.  Jackson,  37  led.  Rep.  882;  of 
a  screw  for  stirring  what  had  previously  been 
stirred  by  hand,  Marchand  v.  Emken,  34  Pat. 
Off.  Rep.  1275;  of  a  lower  bar  of  a  car  bolster 
having  its  ends  turned  up  and  laid  back  to 
support  the  upper  bar,  for  a  flange  attached 
to  the  lower  bar  for  the  same  purpose,  Mc- 
Carty v.  Lehigh  Valley  R.  Co.,  43  Fed.  Rep. 
384;  of  glycerine  and  litharge  for  plaster  of 
Paris,  Hyndman  v.  Roots,  97  U.  S.  224;  of  a 
guide  made  crooked  by  a  broken  line  for 
a  curve,  Ives  v.  Hamilton,  92  U.  S.  426;  of  a 
vertical  for  a  horizontal  mid-fealher  in  ?. 
paper  pulp  tub,  Hoyt  v.  Home,  145  U.  S. 
302. 

Devices  Held  Not  Equivalent.  —  The  human 

hand  is  not  an  equivalent  for  a  lever;  Brown 
v.  Davis,  116  U.  S.  237.  A  rubber  roller  cov- 
ered with  cloth  is  not  the  equivalent  of  a  roller 
covered  with  rubber;  Bailey-Washine,  etc., 
Mach.  Co.  v.  Lincoln,  4  Fish.  Pat.  Cas.  379.  2 
Fed.  Cas.  No.  750.  The  use  of  a  metal  snap 
composed  of  two  pieces  joined  logether  by  a 
bolt  and  screw  is  noi  the  substitution  of  a 
mechanical  equivalent,  but  is  merely  a  change 
in  the  form  of  the  strap;  Holmes  v.  Tiuman, 
29  U.  S.  App.  572,  67  Fed.  Rep.  542. 

Chemical  Equivalents. —  If  a  process  consists 
of  a  chemical  combination  by  which  the  par- 
ticular result  is  produced  it  does  not  prevent 
another  inventor  from  making  a  mechanical 
combination  which  produces  the  same  result. 
New  Process  Fermentation  Co.  v.  Maus,  20 
Fed.  Rep.  725. 
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most  frequently  arises.1 

(j)  Combination  and  Aggregation  —  Statement  of  Rule.  —  A  new  combination,  even 
of  old  devices,  producing  a  new  and  useful  result,  or  an  old  result  in  a  more- 
advantageous  manner,  involves  invention  and  is  patentable,*  provided,  of 
course,  the  combination  is  not  so  obvious  as  to  be  the  result  of  mere 
mechanical  skill.3 


1.  See  infra,  this  litle,  Infringement. 

2.  Patentable  Combination  ■ —  England.  —  Proc- 
tor t.  Bennis,  36  Ch.  D.  740. 

Canada.  —  Yates  v.  Great  Western  R.  Co., 
24  Grant  Ch.  (U.  C.)  495. 

United  States.  —  Richards  v.  Chase  Elevator 
Co.,  159  U.  S.  477;  Seabury  v.  Am  Ende,  152 
U.  S.  561:  Magowan  v.  New  York  Belling, 
etc.,  Co.,  141  U.  S.  332;  Si.  Paul  Plow  Works 
v.  Starling,  140  U.  S.  184;  Downion  u.  Yeager 
Milling  Co.,  108  U.  S.  470;  Webster  Loom  Co. 
t.  Iliggins,  105  U.  S.  591;  Wicke  v.  Ostrum, 
103  LJ.  S.  461;  Paiks  v.  Booth,  102  U.  S.  96; 
Imhaeuser  Buerk,  101  U.  S.  647;  Bates  v. 
Coe,  98  U.  S.  31;  Fuller  v,  Yentzer,  94  U.  S. 
2S8;  Reckendorfer  v.  Faber,  92  U.  S.  353;  Hall 
v.  Wiles,  2  Blaichf.  (U.  S.)  194;  Union  Sugar 
Refinery  v.  Matthiesson,  3  Cliff.  (U.  S.)  639,  24 
Fed.  Cas.  No.  14,399;  i-e  R°y  v-  Talham,  22 
How.  (U.  S.)  132;  Hailes  v.  Van  Wormer, 
20  Wall.  (U.  S.)  353;  Gill  v.  Wells,  22  Wall. 
(U.  S.)  1;  Corn-planier  Patent,  23  Wall.  (U.  S.) 
181 ;  Seymour  v.  Osborne,  1 1  Wall.  (U.  S.)  516; 
Barrett  v.  Hall,  1  Mason  (U.  S.)  447;  Goss 
Printing-Press  Co.  v.  Scott,  (C.  C.  A.)  108  Fed. 
Rep.  253.  reversing  103  Fed.  Rep.  650;  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable 
Br^ke-B:am  Co  ,  106  Fed.  Rep.  693;  Parsons 
v.  Minneapolis  Threshing  Mach.  Co.,  106  Fed. 
Rep.  941;  Rubber  Tire  Wheel  Co.  <,.  Columbia 
Pneumatic  Wagon  Wheel  Co.,  91  Fed.  Rep. 
978;  St.  Louis  Car  Coupler  Co.  v.  National 
Malleable  Castings  Co.,  87  Fed.  Rep.  885; 
American  Graphophone  Co.  v.  Leeds,  87  Fed. 
Rep.  873;  American  Tobacco  Co.  v.  Streat,  83 
Fed.  Rep.  700,  42  U.  S.  App.  617;  American 
St. -Car  Advertising  Co.  v.  Newton  St.  R.  Co., 
82  Fed.  Rep.  732;  Western  Wheel  Scraper  Co. 

Drinnin,  77  Fed.  Rep.  194;  American  Soda- 
Fountain  Co.  v.  Green,  75  Fed.  Rep.  680; 
American  Graphophone  Co.  v.  Amet,  74  Fed. 
Rep.  789;  Fisher  z\  American  Pneumatic  Tool 
Co.,  71  Fed.  Rep.  523,  38  U.  S.  App.  129; 
American  Pneumatic  Tool  Co.  v.  Fisher,  69 
Fed.  Rep.  331;  U.  S.  Printing  Co.  v.  American 
Playing-Card  Co.,  70  Fed.  Rep.  50;  Ballard 
v.  McCluskey,  58  Fed.  Rep.  880;  Felix  v. 
Ledos.  54  Fed.  Rep.  163;  St.  Paul  Plow  Works 
v.  Deere,  54  Fed.  Rep.  501,  Singer  Mfg.  Co.  v. 
Brill.  54  Fed.  Rep.  380,  distinguishing  Heald 
v.  Rice,  104  U.  S.  737;  Torrent  Arms  Lumber 
Co.  v.  Rodgers,  112  U.  S.  659;  and  Fond  Du 
Lac  County  v.  May,  137  U.  S.  395;  Pacific 
Cable  R.  Co  v.  Butte  City  St.  R.  Co.,  52  Fed. 
Rep.  863;  Illinois  Watch  Co.  v.  Robbins,  52 
Fed.  Rep.  215,  9  U.  S.  App.  55,  modifying  50 
Fed.  Rep.  542;  Sieiner  Fire  Extinguisher  Co. 
v.  Adrian,  52  Fed.  Rep  731:  Brown  Mfg. 
Co.  v.  Bradley  Mfg.  Co.,  51  Fed.  Rep.  226; 
Dudley  E.  Jones  Co.  v.  Munger  Improved 
Cotton  Mach.  Mfg.  Co.,  49  Fed.  Rep.  61,  2  U. 
S.  App.  55;  Jackson  v.  Nagle,  47  Fed.  Rep. 
703;  American  Roll-Paper  Co.  v.  Weston,  45 
Fed.  Rep.  686;  Ross  v.  Montana  Union  R. 
Co.,  45  Fed.  Rep.  424;  Stearns  v.  Phillips. 


43  Fed.  Rep.  792;  Electric  Gas-Lighting  Co.  v. 
Fuller,  42  Fed.  Rep.  293;  Holmes  Burglar 
Alarm  Tel.  Co.  v.  Domestic  Tel.,  etc.,  Co.,  42 
Fed.  Rep.  220;  Locke  v.  Lane,  etc.,  Co.  35  Fed. 
Rep.  289;  Ligowski  Clay  Pigeon  Co.  v.  Ameri- 
can Clay-Bird  Co.,  34  Fed.  Rep.  328;  Barnes  v. 
Ruthenburg,  32  Fed.  Rep.  159;  American  Box 
Mach.  Co.  v.  Day,  32  Fed.  Rep.  585;  Osborne 
v.  Glazier,  31  Fed.  Rep.  402;  Enterprise  Mfg. 
Co.  v.  Sargent,  28  Fed.  Rep.  185;  Donoughe 
v.  Hubbard,  27  Fed.  Rep.  742;  May  v.  Fond 
Du  Lac  County,  27  Fed.  Rep.  691;  Niles  Tool- 
Works  v.  Betts  Mach.  Co.,  27  Fed.  Rep.  301; 
Railway  Register  Mfg.  Co.  v.  North  Hudson 
Co.  R.  Co.,  26  Fed.  Rep.  411,  24  Fed.  Rep.  793; 
Coupe  v.  Weatherhead,  16  Fed.  Rep.  673; 
Crandal  v.  Walters,  9  Fed.  Rep.  659;  McMillan 
v.  Rees,  1  Fed.  Rep.  722;  Parker  v.  Hulme,  1 
Fish.  Pat.  Cas.  45;  Wheeler  v.  Clipper  Mower, 
etc.,  Co.,  6  Fish.  Pat.  Cas.  1;  Earle  v.  Sawyer, 

1  Robb  Pat.  Cas.  490,  4  Mason  (U.  S.)  1 ;  Lara- 
bee  v.  Cartlan,  3  Fish.  Pat.  Cas.  5,  14  Fed. 
Cas.  No.  8,084;  Kerosene  Lamp  Heater  Co.  v. 
Littell,  3  B.  &  A.  Pat.  Cas.  312,  14  Fed.  Cas. 
No.  7,724;  Herring  v.  Nelson,  14  Blatchf.  (U. 
S.)  293,  12  Fed.  Cas.  No.  6.424,  Gallahue  v. 
Butterfield,  10  Blatchf.  (U.  S.)  232,  9  Fed.  Cas. 
No.  5,198;  Furbush  v.  Cook,  2  Fish.  Pat.  Cas. 
668,9  Fed.  Cas.  No.  4,931;  Evans  v.  Eaton, 
Pet.  (C.  C.)  322,  8  Fed.  Cas.  No.  4,559;  Clark 
Patent  Steam,  etc..  Regulator  Co.  v.  Copeland. 

2  Fish.  Pat.- Cas.  221,  5  Fed.  Cas.  No.  2,866; 
Buck  v.  Hermance,  1  Blatchf.  (U.  S.)  398,  4 
Fed,  Cas.  No.  2,082. 

District  of  Columbia.  —  Fenton  Metallic  Mfg. 
Co.  v.  Office  Specialty  Mfg.  Co.,  12  App.  Cas. 
(I).  C.)  201. 

New  Jersey.  —  Bate  Refrigerating  Co.  v. 
Gillett,  4  N.  J.  L.  J.  331. 

And  see  generally  the  cases  cited  more 
specifically  infra,  this  section. 

The  Combination  of  a  Patented  Device  with 
Other  Devices  may  be  the  subject  of  a  valid 
subsequent  patent.  McMillan  v.  Rees,  1  Fed. 
Rep.  722;  Magowan  v.  New  York  Belting, 
etc.,  Co.,  141  U.  S.  332;  U.  S.  v.  Berdan  Fire- 
Arms  Mfg.  Co.,  156  U.  S.  552. 

Combination  of  Functions  of  Devices.  —  Since  a 
function  of  a  device  is  not  patentable,  a  com- 
bination of  functions  is  not,  nor  is  a  combina- 
tion of  mechanical  devices  or  elements  and  one 
of  functions  of  a  prior  combination.  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Ream  Co.,  106  Fed.  Rep.  709. 

Novelty  and  Utility.—  In  determining  whether 
a  new  combinaiion  of  old  elements  constitutes 
invention  the  most  important  and  controlling 
considerations  are  the  intrinsic  novelty  and 
utility  of  the  concrete  invention.  Kelly  v. 
Clow,  89  Fed.  Rep.  297. 

3.  Combination  Involving  Only  Mechanical  Skill 
—  Enoland.  — Saxby  v.  Gloucester  Waggon 
Co.,  7  Q.  B.  D.  305. 

United  States.  —  Derby  v.  Thompson,  146  U. 
S.  476,  reversing  32  Fed.  Rep.  830;  Fond  Du 
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Joint  Operation  Necessary.  —  In  order  to  constitute  a  patentable  combination, 
the  new  and  useful  result  must  be  the  joint  product  of  the  elements  of  the 
combination  and  not  a  mere  aggregate  of  several  results,  each  the  complete 
product  of  one  of  the  combined  elements  brought  together  and  allowed  to 
work  out  its  own  effect.1 


Lac  County  v.  May,  137  U.  S.  395;  Knapp  v. 
Morss.  150  U.  S.  221;  Consolidated  Roller 
Mill  Co.  v.  Walker,  138  U.  S.  124;  Hailes  v. 
Albany  Stove  Co.,  123  U.  S.  582;  Thatcher 
Heating  Co.  v.  Burtis,  121  U.  S.  294;  Gardner 
v.  Herz,  118  U.  S.  193,  35  Pat.  Off.  Gaz.  999; 
Preston  v.  Manard,  116  U.  S.  661;  Stephenson 
v.  Brooklyn  Cross-Town  R.  Co.,  114  U.  S.  149; 
Phillips  v.  Detroit,  111  U.  S.  604;  Searls  v. 
Merriam,  20  Blatchf.  (U.  S.)  263;  Slawson  v. 
Grand  St.,  etc.,  R.  Co.,  17  Blatchf.  (U.  S.)  512; 
Goss  Printing-Press  Co.  v.  Scott,  103  Fed. 
Rep.  650;  Kelly  v.  Springfield  R.  Co.,  (C.  C. 
A.)  92  Fed.  Rep.  614;  Paul  Boynton  Co.  v. 
Morris  Chule  Co.,  82  Fed.  Rep.  440;  S.  F. 
Haath  Cycle  Co.  v.  Hay,  67  Fed.  Rep.  246; 
Bromley  Bros.  Carpet  Co.  v.  Stewart,  51  Fed. 
Rep.  912;  Potts  v.  Creager,  44  Fed.  Rep.  68o; 
Foss  Mfg.  Co.  v.  Springfield  Engine,  etc., 
Co.,  44  Fed.  Rep.  595;  Gates  Iron-Works  v. 
Fraser,  42  Fed.  Rep.  49;  Royer  v.  Coupe,  38 
Fed.  Rep.  115;  Washburn,  elc,  Mfg.  Co.  v. 
Beat-Em-A!l  Barb-Wire  Co.,  33  Fed.  Rep.  261; 
J.  S.  Motl  Iron- Works  v.  Skirm,  30  Fed.  Rep. 
621;  Duesh  v.  A.  J.  Medlar  Co.,  30  Fed.  Rep. 
619;  Baldwin  v.  Haynes,  28  Fed.  Rep.  99; 
Enterprise  Mfg.  Co.  v.  Sargent,  28  Fed.  Rep. 
185,  37  Pat.  Off.  Gaz.  891;  May  v.  Fond  Du 
Lac  County,  27  Fed.  Rep.  691;  Calkins  v. 
Oshkosh  Carriage  Co.,  27  Fed.  Rep.  296; 
Forschner  v.  Baumgarlen,  26  Fed.  Rep.  858; 
Washburn,  etc.,  Mfg.  Co.  v.  Giinnell  Wire 
Co.,  24  Fed.  Rep.  23;  Hayes  v.  Bickelhoupt, 
21  Fed.  Rep.  567;  Welling  v.  Crane,  14  Fed 
Rep.  571,  23  Pat.  Off.  Gaz.  189;  Crosby  v 
Lapouraille,  Taney  (U.  S.)  374,  6  Fed.  Cas 
No.  3,424;  Buck  v.  Hermance,  1  Blatchf.  (U 
S.)  398,  4  Fed.  Cas.  No.  2,082;  Blake  v.  Staf 
ford,  6  Blatchf.  (U.  S.)  195,  3  Fed.  Cas.  No 
1,504;  Bailey  Washing,  etc.,  Mach.  Co.  v, 
Lincoln,  4  Fish.  Pat.  Cas.  379,  2  Fed.  Cas 
No.  750;  Calkins  v.  Oskosh  Carriage  Co.,  36 
Pat.  Off.  Gaz.  1149;  Sarven  v.  Hall,  5  Fish. 
Pat.  Cas.  415.  But  see  Ross  v.  Montana 
Union  R.  Co.,  45  Fed.  Rep.  424. 

New  Jersey.  —  Scott  Mfg.  Co.  v.  Sayre,  8  N. 
J.  L.  J.  331. 

1,  Patentable  Combinations  —  Joint  Operation 
Necessary.  —  Richards  v.  Chase  Elevator  Co., 
159  U.  S.  487,  158  U.  S.  299;  Ide  v.  Ball 
Engine  Co.,  149  U.  S.  550,  affirming  39  Fed. 
Rep.  548;  Brinkerhoff  v.  Aloe,  146  U.  S.  515, 
affirming  37  Fed.  Rep.  92;  Adams  v.  Bellaire 
Stamping  Co.,  141  U.  S.  540;  Thatcher  Heat- 
ing Co.  v.  Burtis,  121  U.  S.  286;  Stephenson  v. 
Brooklyn  Cross-Town  R.  Co.,  114  U.  S.  157,  19 
Blatchf.  (U.  S.)  473,  14  Fed.  Rep.  457;  Beecher 
Mfg.  Co.  v.  Atwater  Mfg.  Co.,  114  U.  S.  523; 
Webster  Loom  Co.  v.  Higgins,  105  U.  S.  5S0, 
15  Blatchf.  (U.  S.)  446;  Packing  Company 
Cases,  105  U.  S.  566;  Pickerings.  McCullough, 
104  U.  S.  310;  Reckendorfer  v.  Faber,  92  U. 
S.  347,  12  Blatchf.  (U.  S.)  68,  5  Pat.  Off.  Gaz. 
697,  10  Pat.  Off.  Gaz.  71,  1  B.  &  A.  Pat.  Cas. 
229;  Troy  Laundry  Mach.  Co.  v.  Bunnell.  23 
Blatchf.  (U.  S.)  558,  27  Fed.  Rep.  810;  Mc- 


Kesson v.  Carnrick,  19  Blatchf.  (U.  S.)  158; 
McCormick  v.  Talcott,  20  How.  (U.  S.)  408; 
Hailes  v.  Van  Wormer,  20  Wall.  (U.  S.) 
353;  Booth  v.  Parks,  1  Flipp.  (U.  S.)  3S1,  1  B. 
&  A.  Pat.  Cas.  225;  Wellman  v.  Midland  Steel 
Co.,  106  Fed.  Rep.  221;  Overweight  Counter- 
balance Elevator  Co.  v.  Henry  Vogt  Mach. 
Co.,  102  Fed.  Rep.  957,  43  C.  C.  A.  80;  Camp- 
bell Printing  Press,  etc.,  Co.  v.  Duplex  Print- 
ing-Press Co.,  101  Fed.  Rep.  282,  41  C.  C.  A. 
351;  Schroeder  v.  Brammer,  98  Fed.  Rep.  bSo; 
Deere  v.  Rock  Island  Plow  Co.,  84  Fed.  Rep. 
171,  55  U.  S.  App.  534;  Beach  v.  Hobbs.  82 
Fed.  Rep.  916;  Michigan  Stove  Co.  v.  Fuller- 
Warren  Co.,  81  Fed.  Rep.  376;  Sch  warzwaelder 
v.  Detroit,  77  Fed.  Rep.  8S6;  American  Soda- 
Fountain  Co.  v.  Green,  75  Fed.  Rep.  680; 
American  Cable  R.  Co.  v.  New  York,  56  Fed. 
Rep.  149;  Edison  Electric  Light  Co.  v.  West- 
inghouse,  55  Fed.  Rep.  490;  National  Cash 
Register  Co.  v.  American  Cash  Register  Co., 
53  Fed.  Rep.  367,  3  U.  S.  App.  340,  reversing 
47  Fed.  Rep.  212,  and  disapproving  National 
Cash  Register  Co.  v.  Bos/on  Cash  Indicator, 
etc.,  Co.,  45  Fed.  Rep.  4S1;  Boston  Lasting 
Mach.  Co.  v.  Woodward,  53  Fed.  Rep.  481; 
Municipal  Signal  Co.  v.  Gamewell  Fire  Alarm 
Tel.  Co.,  52  Fed.  Rep.  459;  Brickill  v.  Hart- 
ford, 49  Fed.  Rep.  372;  Standard  Oil  Co.  v. 
Southern  Pac.  R.  Co.,4S  Fed.  Rep.  109;  Camp- 
bell v.  Bailey,  45  Fed.  Rep.  564;  National 
Progress  Bunching-Mach.  Co.  v.  John  *  R. 
Williams  Co.,  44  Fed.  Rep.  190;  Richards  v. 
Michigan  Cent.  R.  Co.,  40  Fed.  Rep.  ids; 
Schmid  v.  Scovill  Mfg.  Co.,  37  Fed.  Rep.  345; 
Niles  Tool-Works  v.  Beits  Mach.  Co.,  27 
Fed.  Rep.  301;  Railway  Register  Mfg.  Co.  v. 
North  Hudson  Co.  R.  Co.,  26  Fed.  Rep.  411; 
Peard  v.  Johnson,  23  Fed.  Rep.  507;  Stutz  v. 
Armstrong,  20  Fed.  Rep.  843;  Tower  v.  Bemis, 
etc..  Hardware,  etc.,  Co.,  19  Fed.  Rep.  498; 
Clark  Pomace-Holder  Co.  v.  Ferguson,  17  Fed. 
Rep.  79;  Wood  v.  Packer.  17  Fed.  Rep.  650; 
Yale  Lock  Mfg.  Co.  v.  Norwich  Nat.  Bank,  6 
Fed.  Rep.  377;  Hoe  v.  Cottrell,  1  Fed.  Rep. 
597;  Double  Pointed  Tack  Co.  v.  Mann,  5  B. 
&  A.  Pat.  Cas.  468;  Hoffman  v.  Young,  5  B. 
&  A.  Pat.  Cas.  316,  2  Fed.  Rep.  74;  Sarven 
v.  Hall,  5  Fish.  Pat.  Cas.  415;  Christman  v. 
Rumsey,  4  B.  &  A.  Pat.  Cas.  506,  17  Blatchf. 
(U.  S.)  148;  Shipman  Engine  Co.  v.  Rochester 
Tool-Works,  34  Fed.  Rep.  747;  Temple  Pump 
Co.  v.  Goss  Pump,  etc.,  Mfg.  Co.,  39  Pat.  Off. 
Gaz.  467;  Scott  Mfg.  Co.  v.  Sayre,  35  Pat.  Off. 
Gaz.  255,  26  Fed.  Rep.  153:  Hoffman  v.  Young, 
18  Pat.  Off.  Gaz.  794;  Waring  v.  Wilkerson,  15 
Pat.  Off.  Gaz.  246;  Williams  v.  Rome,  etc.,  R. 
Co.,  15  Blachtf.  (U.  S.)  200,  29  Fed.  Cas.  No. 
17-735;  Scott  Mfg.  Co.  v.  Sayer,  8  N.  J.  L.  J. 
331- 

A  combination  must  embrace  (1)  a  novel  as- 
semblage of  parts  involving  invention;  (2)  a 
co-operation  of  those  parts  to  produce  a  com- 
mon result.  Hoffman  v.  Young,  5  B.  &  A. 
Pat.  Cas.  316,  2  Fed.  Rep.  74. 

When  a  supplementary  device  is  intended 
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A  Mere  Aggregation  or  Juxtaposition  of  Devices  in  which  the  parts  have  no  new 
operation  and  produce  no  result  which  is  due  to  the  combination  itself,  is  not 
patentable.1  But  while  the  elements  of  a  patentable  combination  must 
co-operate  with  or  co-act  upon  each  other  in  producing  the  desired  result,2 
they  need  not  act  simultaneously.3  It  is  sufficient  if  the  combination  pro- 
duces a  new  and  useful  result  and  not  a  mere  aggregate  of  several  results.4 
The  doctrine  of  aggregation  applies  not  only  to  a  machine,  but  to  an  article 
of  manufacture.5 

(k)  Application  to  New  Use  —  aa.  Ordinarily  Not  Patentable.  —  It  is  well  settled 


to  operate  only  in  case  the  main  device  fails 
to  work,  but  the  two  are  so  related  that  the 
very  failute  of  the  latter  so  directs  a  force  that 
it  causes  the  former  to  act,  there  exists  the  co- 
operation which  constitutes  a  true  combina- 
tion. Westinghouse  v.  New  York  Air-Brake 
Co.,  59  Fed.  Rep.  581. 

1.  Aggregation  Not  Patentable  Invention. — 
Adam?  v.  Bsllaire  Stamping  Co.,  141  U.  S. 
539,  affirming  28  Fed.  Rep.  360;  Florsheim  v. 
Schilling,  137  U.  S.  64;  Burt  v.  Evory,  133  U. 
S.  349;  Hendy  v.  Golden  State,  etc.,  Iron 
Works,  127  U.  S.  370;  Mosler  Safe,  etc.,  Co. 
v.  Mosler,  127  U.  S.  354,  McCarty  v.  Lehigh 
Valley  R.  Co.,  160  U.  S.  110;  Richards  v. 
Chase  Elevator  Co.,  159  IT.  S.  477;  Palmer  v. 
Corning,  156  U.  S.  343;  Wright  v.  Yuengling, 
155  U.  S.  47;  Morgan  Envelope  Co.  v.  Albany 
Perforated  Wrapping  Paper  Co.,  152  U.  S.  425; 
Brinkerhoff  v.  Aloe,  146  U.  S.  515;  Union 
Edge  Setter  Co.  v.  Keith,  139  U.  S.  530;  Fond 
Du  Lac  County  v.  May.  137  U.  S.  395;  Royer 
v.  Roth,  132  U.  S.  2or;  Watson  v.  Cincinnati, 
etc.,  R.  Co.,  132  U.  S.  161;  Thatcher  Heating 
Co.  v.  Burtis,  121  U.  S.  286;  Beecher  Mfg. 
Co.  v.  At  water  Mfg.  Co.,  114  U.  S.  523; 
Stephenson  v.  Brooklyn  Cross-Town  R.  Co., 
114  U.  S.  149;  Double- Pointed  Tack  Co.  v. 
Two  Rivers  Mfg.  Co.,  109  U.  S.  117;  Packing 
Company  Cases,  105  U.  S.  566;  Pickering  v. 
McCullough,  104.  U.  S.  310;  Rubber-Coated 
Harness-Trimming  Co.  v.  Welling,  97  U.  S. 
7;  Reck-ndorfer  v.  Faber,  92  U.  S.  347;  Hailes 
v.  Van  Worm;r.  20  Wall.  (U .  S  )  353;  Slawson 
v.  Grand  St..  etc  ,  R.  C>.,  17  Blatchf.  (U.  S.) 
512,  5  B.  &  A.  Pat.  Cas.  210;  Blackman  v. 
Hibbler,  17  Blatchf.  (U.  SJ333,  4  B.  &  A.  Pat. 
Cas.  641;  Gast  v.  New  York  Asbestos  Mfg. 
Co.,  105  Fed.  Rep.  68;  Smith  v.  Maxwell,  93 
Fed.  Rep.  466;  Clisby  v.  Reese,  (C.  C.  A.)  88 
Fed.  Rep.  645;  Stearns  v.  Russell,  85  Fed. 
Rep  218,  54  U.  S.  App.  591;  Office  Specialty 
Mfg.  Co.  v.  Globe  Co.,  77  Fed.  Rep.  465,  43  (]. 
S.  App.  798;  Osgood  Dredge  Co.  v.  Metropoli- 
tan Dredging  Co.,  75  Fed.  Rep.  670,  33  U.  S. 
App.  581;  Campbell  v.  H.  T.  Conde  Imple- 
ment Co.,  74  Fed.  Rep.  745;  Merritt  v.  Mid- 
dleton,  55  Fed.  Rep  976;  Standard  Oil  Co.  v. 
Southern  Pac.  Co.,  (C.  C.  A.)  54  Fed.  Rep.  521 ; 
J.  L.  Mott  Iron  Works  u.  Standard  Mfg.  Co., 
(C.  C  A.)  53  Fed.  Rep.  819,  51  Fed.  Rep.  81; 
Appleton  Mfg.  Co.  v.  Starr  Mfg.  Co.,  51  Fed. 
Rep.  2S4:  Millner  v.  Voss,  48  Fed.  Rep.  832; 
Campbell  v.  Bailey,  45  Fed.  Rep.  564;  Con- 
solidated Roller-Mill  Co.  v.  Walker,  43  Fed. 
Rep.  575.  T38  U.  S.  124;  Richards  ?>.  Michigan 
Cent.  R.  Co.,  40  Fed.  Rep.  165;  Royer  v. 
Coupe,  38  Fed.  Rep.  115;  Schrr.iJ  p.  Scovill 
Mfg.  Co..  37  Fed.  Rep.  345;  Brinkerhoff  v. 
Aloe,  37  Fed  Rep.  92;  Hasselman  v.  Gaar,  29 
Fed.  Rep.  318;  Consolidated  Fruit  Jar  Co.  7'. 


Bellaire  Stamping  Co.,  28  Fed.  Rep.  91 ;  Scott 
Mfg.  Co.  v.  Sayre,  26  Fed.  Rep.  153;  Mosler 
Safe,  etc.,  Co.  v.  Mosler,  22  Fed.  Rep.  901; 
Stulz  v.  Armstrong,  20  Fed.  Rep.  843;  Wood 
v.  Packer,  17  Fed.  Rep.  650;  Sarven  v.  Hall,  9 
Blatchf.  (U.  S.)  524,  5  Fish.  Pat.  Cas.  415,  21 
Fed.  Cas.  No.  12,369;  Lake  v.  Fitzgerald,  6 
Fish.  Pat.  Cas.  420;  Sawyer  v.  Bixby,  5  Fish. 
Pat.  Cas.  283;  Matter  of  Fisher  1  Mackey  (D. 
C.)  212.  See  also  Schlicht,  etc.,  Co.  v.  Sher- 
wood Letter-File  Co.,  36  Fed.  Rep.  587. 

Aggregation  Illustrated.  —  Placing  a  finder 
camera  on  a  photographic  camera,  each  work- 
ing independently  of  the  other,  Schmid  v. 
Scovill  Mfg.  Co.,  37  Fed.  Rep.  345;  a  mere 
convenient  arrangement  of  several  devices 
having  no  common  purpose,  such  as  a  com- 
bined pipe- wrench  and  monkey-wrench.  Towel 
v.  Bemis,  etc.,  Hardware,  etc.,  Co.,  19  Fed. 
Rep.  498;  the  application  of  a  piece  of  rubber 
to  one  end  of  the  same  piece  of  wood  which 
makes  a  lead  pencil,  Reckendorfer  v.  Faber. 
92  U.  S.  347;  the  combination  of  a  cracker 
machine  and  an  automatic  stopping  device, 
Duesh  v.  A.  J.  Medlar  Co.,  30  Fed.  Rep.  619; 
attaching  a  device  for  holding  books  to  the 
bottom  of  a  desk  lid,  Peard  v.  Johnson,  23 
Fed.  Rep.  507. 

2.  See  the  cases  cited  supra,  this  section. 
Co-operation  Means  that  every  part  must  have 

its  sub-function  to  perform,  and  each  must 
have  a  certain  relation  to,  and  dependence 
upon,  the  others.  Hoffman  v.  Young,  18  Pat. 
Off.  Gaz.  794,  2  Fed.  Rep.  74,  5  B.  &  A.  Pat. 
Cas.  316. 

The  parts  must  dependently  co-operate. 
Wood  v.  Packer,  17  Fed.  Rep.  650. 

It  is  sufficient  if  ail  the  devices  co-operate  in 
furtherance  of  the  result,  though  each  per- 
forms only  its  own  function.  Stutz  v.  Arm- 
strong, 20  Fed.  Rep.  843. 

3.  Simultaneous  Action  Unnecessary.  —  Holmes 
Burglar  Alarm  Tel.  Co.  v.  Domestic  Tel.,  etc., 
Co.,  42  Fed.  Rep.  220;  Hoffman  v.  Young,  2 
Fed.  Rep.  74;  Furbush  v.  Cook,  2  Fish.  Pat. 
Cas.  668,  9  Fed.  Cas.  No.  4,031;  Birdsall  v. 
McDonald,  1  B.  &  A.  Pat.  Cas.  165,  3  Fed. 
Cas.  No.  1,434.  See  Beach  v.  Hobbs,  S2  Fed. 
Rep.  916. 

4.  New  and  Useful  Result.  —  National  Cash 
Register  Co.  v.  American  Cash  Register  Co., 
3  U.  S.  App.  340,  53  Fed.  Rep.  367.  Compare 
Peard  v.  Johnson,  23  Fed.  Rep.  507. 

In  determining  the  patentability  of  a  combi- 
nation, the  result  to  be  taken  into  considera- 
tion is  the  immediate  mechanical  result  of  the 
device  or  combination.  Hay  v.  S.  F.  Heath 
Cycle  Co.,  71  Fed.  Rep.  411.  34  U.  S.  App.  498. 

5.  Burt  v.  Evory,  133  U.  S.  349;  Antisdel  v, 
Chicago  Hotel  Cabinet  Co.,  (C.  C.  A.)  Sg  Fed. 
Rep.  308. 
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that  the  application  of  an  old  process,  machine,  or  device  to  a  similar  01 
analogous  subject  or  use,  with  no  change  in  the  manner  of  application  and  no 
result  substantially  distinct  in  its  nature,  does  not  constitute  invention,  and 
will  not  sustain  a  patent,1  even  if  the  new  form  of  result  has  not  before  been 


1.  Application  to  Analogous  Use  Not  Patentable 

—  England  — Brunton  z>.  Hawkes,  4  B.  & 
Aid.  541,  6  E.  C.  L.  593;  Kay  v.  Marshall,  8  CI. 
&  F.  245;  Patent  Bottle  Envelope  Co.  v.  Sey- 
mer,  5  C.  B.  N.  S.  164,  94  E.  C.  L.  164,  5  Jur. 
N.  S.  174;  Willis  v.  Davison,  1  New  Reports, 
234;  Harwood  7/.  Great  Northern  R.  Co.,  11 
H.  L.  Cas.  654,  35  L.  J.  y  B.  D.  27;  Bush  v. 
Fox.  5  H.  L.  Cas.  707,  2  Jur.  N.  S.  1029;  Brook 
v.  Aston,  8  El.  &  Bl.  478,  92  E.  C.  L.  478; 
Losche  v.  Hague,  7  Dowl,  495. 

United  States,  —  Mast  v.  Stover  Mfg.  Co., 
177  U.  S.  485,  affirming  Stover  Mfg.  Co.  v. 
Mast,  etc.,  Co.,  89  Fed.  Rep.  333,  60  U.  S. 
App.  325;  Gates  Iron  Works  v.  Fraser,  153 
U.  S.  332,42  Fed.  Rep.  49;  Knapp  v.  Morss, 
150  U.  S.  221;  Grant  v.  Walter,  148  U.  S.  547; 
Lovell  Mfg.  Co.  v.  Carv,  147  U.  S.  623;  An- 
sonia  Brass,  etc.,  Co.  v.  Electrical  Supply  Co., 
144  U.  S.  11;  Western  Electtic  Co.  v.  La  Rue, 
139  U.  S.  601;  Busell  Trimmer  Co.  v.  Stevens, 
137  U.  S.  423,  37  Pat  Off  Gaz.  1249.  28  Fed. 
Rep.  575;  Fond  Du  Lac  County  v.  May,  137 
U.  S.  395;  Howe  Mach.  Co.  v.  National  Needle 
Co.,  134  U.  S.  388;  Royer  v.  Roih.  132  U.  S. 
2ot ;  Day  v.  Fair  Haven,  etc.,  R.  Co.,  132  U. 
S  98;  Aron  v.  Manhattan  R.  Co.,  132  U.  S.  84; 
Piters  v.  Hanson,  129  U.  S.  541;  Peters  v. 
Active  Mfg.  Co.,  129  U.  S.  530,  21  Fed.  Rep. 
319;  Crescent  Brewing  Co.  v.  Gottfried,  128 
U.  S.  158;  Holland  v.  Shipley,  127  U.  S.  396; 
Weir  7/.  Morden,  125  U.  S.  108;  Miller  v.  Foree, 
116  U.  S.  22;  Eachus  v.  Broomall,  j  1 5  U.  S. 
429;  Stephenson  v.  Brooklyn  Cross-Town  R. 
Co.,  114  U.  S.  154;  Western  Electric  Mfg.  Co. 
v.  Ansonia  Brass,  etc.,  Co.,  114  U.  S.  447; 
Blake  v.  San  Francisco,  113  U.  S.  679;  Mjrris 
v.  McMillin,  112  U.  S.  244;  Pennsylvania  R. 
Co.  v.  Locomotive  Engine  Safety  Truck  Co., 
110  U.  S.  490;  King  v.  Gallun,  109  U.  S.  99; 
Slawson  v.  Grand  St.  R.  Co.,  107  U.  S.  653,  5 
B.  &  A.  Pat.  Cas.  210;  Hall  v.  MacNeale,  107 
U.  S.  90,  23  Pat.  Off.  Gaz.  937;  Heald  v.  Rice, 
-104U.  S.  737;  Vinton  v.  Hamilton,  104  U.  S. 
485;  Pickering  v.  McCullough,  104  U.  S.  310, 
21  Pat.  Off.  Gaz.  73;  Dunbar  v.  Myers,  94  U. 
S.  19S;  Brown  v.  Piper,  91  U.  S.  38;  Roberts 
v.  Ryer,  91  U.  S.  150;  Shenfield  v'.  Nashawan- 
nuck  Mfg.  Co.,  23  Blatchf.  (U.  S.)  541,  27  Fed. 
Rep.  808;  Carter  v.  Messinger,  11  Blatchf.  (U. 
S.)  34;  Sa  wyer  v.  Bixby,  9  Blatchf.  (U.  S.)  361 ; 
Mirriam  v.  Drake,  9  Blatchf.  (U.  S.)  336; 
Brown  v.  Hall,  6  Blatchf.  (U  S.)40i;  3  Fish. 
Pat.  Cas.  531;  Bray  v.  Hartshorn,  1  Cliff.  (U. 
S.)  538;  Phillips  v.  Page,  24  How.  (U.  S.)  164; 
Holchkiss  v.  Greenwood,  11  How.  (U.  S)  248; 
Winans  v.  Boston,  etc!  R,  Co.,  2  Story  (U.  S.) 
412;  Bean  v.  Smallwood,  2  Story  (U.  S.)4o8; 
Howe  v.  Abbott,  2  Story  (U.  S.)  190  12  Fed. 
Cas.  No.  6,766;  Union  Paper-Collar  Co.  v. 
Van  Dusen,  23  Wall,  (U.  S.)  530;  Tucker  v. 
Spalding,  13  Wall.  (U.  S.)  453;  Thomson- 
Houston  Electric  Co.  v.  Nassau  Electric  R.  Co. 
(C.  C.  A.)  107  Fed.  Rep.  277:  Fry?/.  Rookwood 
Pottery,  101  Fed."  Rep.  723,  41  C.  C.  A.  634,  90 
Fed.  Rep.  494;  Yale,  etc.,  Mfg.  Co.  v.  Sargent, 
97  Fed.  Rep.  106;  Chatillon  v.  Forschner,  q6 


Fed.  Rep.  342;  Briggs  v.  Duell,  (C.  C.  A.)  93 
Fed.  Rep.  972,  affirming  87  Fed.  Rep.  479; 
Corser  v.  Braltleboio  Overall  Co.,  93  Fed.  Rep. 
805;  Falk  Mfg.  Co.  Missouri  R.  Co..  91  Fed. 
Rep.  155;  Solvay  Process  Co.  v.  Michigan 
Alkali  Co..  (C.  C.  A.)  90  Fed.  Rep.  818;  Edi- 
son  Electric  Light  Co.  v.  E.  G.  Bernard  Co.,  88 
Fed.  Rep.  267:  Clisby  v.  Reese,  (C.  C.  A.)  88 
Fed.  Rep.  645;  Safeguard  Account  Co.  v. 
Wellington,  86  Fed.  Rep.  146;  Bannerman  v. 
Sanford,  85  Fed.  Rep.  448;  Stearns  v.  Russell, 
85  Fed.  Rep.  218,  54  U.  S.  App.  591;  Gormully, 
etc.,  Mfg.  Co.  v.  Western  Wheel  Works,  84 
Fed.  Rep.  968,  56  U.  S.  App.  236;  Rynear  Co. 
v.  Evans,  83  Fed.  Rep.  696;  Paul  Boynton 
Co.  v.  Morris  Chute  Co.,  82  Fed.  Rep.  440; 
Shaw  Electric  Crane  Co.  v.  Worthington,  77 
Fed.  Rep.  992;  Potts  v.  Creager,  77  Fed.  Rep. 
454;  McKay-Copeland  Lasting  Mach.  Co:  v. 
Copeland  Rapid-Laster  Mfg.  Co.,  77  Fed.  Rep. 
306;  Eastman  Co.  v.  Getz,  77  Fed.  Rep.  412; 
Office  Specialty  Mfg.  Co.  v.  Globe  Co  ,  77  Fed. 
Rep.  465,  43  U.  S.  App.  798;  New  Departure 
Bell  Co.  v.  Bevin  Bros.  Mfg.  Co. ,73  Fed.  Rep. 
469,  38  U.  S.  App.  292;  Rose  v.  Hirsh,  71  Fed 
Rep.  881;  Dalby  v.  Lynes,  64  Fed.  Rep.  376; 
Sleiner  Fire  Extinguisher  Co.  v.  Adrian,  (C. 
C.  A.)  59  Fed.  Rep.  132,  affirming  52  Fed.  Rep. 
731;  Hammond  Buckle  Co.  v.  Hathaway,  48 
Fed.  Rep.  305;  Kilbourne  v.  W.  Bingham  Co., 
47  Fed.  Rep.  57,  50  Fed.  Rep.  697,  6  U.  S. 
App.  65;  Watson  v.  Stevens,  47  Fed.  Rep.  117; 
Ross  v.  Montana  Union  R.  Co.,  45  Fed.  Rep. 
424;  Rapid  Service  Store  R.  Co.  v.  Taylor,  43 
Fed.  Rep.  249;  Reed  v.  Smith,  40  Fed.  Rep.  882; 
Royer  v.  Schultz  Belting  Co.,  40  Fed.  Rep. 
160;  Busby  v.  Ladd,  39  Fed.  Rep.  551;  Hake 
i'.  Brown,  37  Fed.  Rep.  783;  Byerly  v.  Cleve- 
land Linseed  Oil  Works,  31  Fed.  Rep.  73; 
Forschner  v.  Baumgarten,  26  Fed.  Rep.  85S, 
35  Pat.  Off.  Gaz  137;  Scheidler  v.  Tustin,  23 
Fed.  Rep.  887;  Royer  v.  Chicago  Mfg.  Co.,  20 
Fed.  Rep.  853;  Northrop  v.  Adams,  2  B.  &  A. 
Pat.  Cas.  567,  18  Fed.  Cas.  No.  10,328:  Hovey 
v.  Henry,  3  West.  L.  J.  153,  12  Fed.  Cas.  No. 
6,742;  In  re  Bland y,  McA.  Pat.  Cas.  552,  3 
Fed.  Cas.  No.  L52S;  Couse  7'.  Johnson,  4  B. 
&  A.  Pat.  Cas.  501;  Mann  v.  Harwood,  3  B.  & 
A.  Pat.  Cas.  515;  U.  S.,  etc.,  Felting  Co.  v. 
Haven,  2  B.  &  A.  Pat.  Cas.  164;  Northwest- 
ern Fire  Exti ng uisher  Co.  v.  Philadelphia  Fire 
Extinguisher  Co.,  1  B.  &  A.  Pat.  Cas.  177,  6 
Pat.  Off.  Gaz.  34;  American  Saddle  Co. 
v.  Hogg,  5  Fish.  Pat.  Cas.  353;  Conover  v. 
Roach,  4  Fish.  Pat.  Cas.  12;  Knight  v.  Balti- 
more, etc.,  R.  Co.,  3  Fish.  Pat.  Cas.  1 ;  Mat- 
thews v.  Ironclad  Mfg.  Co.,  42  Pat.  Off.  Gaz. 
827.  124  U.  S.  347;  Hailes  v.  Albany  Stove  Co., 
42  Pat.  Off.  Gaz.  95,  123  U.  S.  582;  Adams  v. 
Bellaire  Stamping  Co.,  36  Pat  Off.  Gaz.  567, 
2S  Fed.  Rep.  360;  Gottfried  v.  Crescent  Brew- 
ing Co.,  22  Pat.  Off.  Gaz.  497,  9  Fed.  Rep.  762; 
Fa u Iks  v.  Kamp,  17  Pat.  Off .  Gaz.  S51. 17  Blatchf. 
(U.  S.)  432,  5  B.  &  A.  Pat.  Cas.  73;  Milligan, 
etc.,  Glue  Co.  v.  Upton,  6  Pat.  Oft.  Gaz.  837. 

District  of  Columbia,  —  In  re  Smith,  14  App. 
Cas.  (D.  C.)  181. 
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contemplated  '  or  if  greater  cheapness  or  utility  is  the  result.3  The  product 
of  an  old  process  applied  to  a  new  material  is  not  an  invention. •'*  A  new  use 
of  a  material  or  composition  previously  known,4  or  the  application  of  articles 
existing  in  a  given  form  and  applied  to  a  certain  use,  in  substantially  the  same 
form  to  a  new  use,5  or  the  use  of  a  well-known  substance  in  a  generally  well- 
known  form,  but  one  in  which  it  had  not  previously  been  used,  is  not  invention.6 
i>h.  Exception  to  Rule.  —  If  a  new  and  different  result  is  obtained  by  a  new 
application  of  an  old  device,  such  new  application  may  be  patented  as  an 
improvement  on  the  original  device;  but  if  the  result  claimed  as  new  is  the 
sirae  in  character  as  the  original  result,  it  will  not  be  deemed  a  new  result 
for  this  purpose.7  Indeed,  it  often  requires  as  acute  a  perception  of  the  rela- 
tion between  cause  and  effect,  and  as  much  of  the  peculiar  intuitive  genius 
which  is  characteristic  of  great  inventors,  to  grasp  the  idea  that  a  device  used 
in  one  art  may  be  mide  available  in  another,  as  would  be  necessary  to  create 
the  device  de  nova.**  As  a  result  of  the  decisions  upon  this  subject,  it  may 
be  said  thai  if  the  new  use  is  so  nearly  analogous  to  the  former  one  that  the 
applicability  of  the  device  to  its  new  use  would  occur  to  a  person  of  ordinary 
mechanical  skill,  it  is  only  a  case  of  double  use;  9  but  if  the  relations  between 

7.  Application  Producing  New  and  Different 
Result  Patentable.  —  National  Cash  Register 
Co.  v.  Bosion  Cash  Indicator,  etc.,  Co.,  156  U. 
S.  502;  Potts  71.  Creager,  155  U.  S.  597;  Blake 
v.  San  Francisco,  113  U.  S.  679;  Lindsay  v. 
Stein,  20  Blatchf  (U.  S.)  370;  Grosjean  v.  Peck, 
etc.,  Co.,  11  Blatchf.  (U.  S.)  54;  Bray  v.  Harts- 
horn, 1  Cliff.  (U.  S.)  538;  Phillips  v.  Page,  24 
How.  (U.  S.)  164;  Hotchkiss  v.  Greenwood, 
11  How.  (U.  S  )  248;  Dodge  v.  Porter,  98  Fed. 
Rep.  624;  Irwin  v.  Hasselman,  97  Fed.  Rep. 
964,  38  C.  C.  A.  587,  affirmed  80  Fed.  Rep.  642; 
Reynolds  v.  Buzzell,  96  Fed.  Rep.  997,  37  C. 
C.  A.  656;  Carnegie  Steel  Co.  v.  Cambria  Iron 
Co.,  89  Fed.  Rep.  721;  A.  B.  Dick  Co.  v. 
Henry,  75  Fed.  Rep.  388;  Byerly  v.  Cleveland 
Linseed  Oil  Works,  31  Fed.  Rep.  73;  Weston 
Dvnamo-Electric  Mach.  Co.  v.  Arnoux,  20 
Fed.  Rep.  112;  Lockwood  v.  Cutter  Tower 
Co.,  11  Fed.  Rep.  724;  Union  Paper  Collar  Co. 
v.  White,  7  Pal.  Off.  Gaz.  698,  2  B.  &  A.  Pat. 
Cas.  60;  Roberts  v.  Dickey,  1  Pat.  Off.  Gaz.  4, 
Brews.  (Pa  )  260,  4  Fish.  Pat.  Cas,  532. 

An  Automatic  Relief  Valve,  used  to  relieve  the 
pressure  of  steam,  produces  no  new  result  in 
character  when  used  to  relieve  the  pressure  of 
water,  unless  some  further  effect  besides  the 
mere  relief  of  pressure  is  obtained.  Blake  v. 
San  Francisco,  113  U.  S.  682. 

8.  Potts  v.  Creager,  155  U.  S.  607. 
Illustrations  of  Patentable  Applications  of  Old 

Devices  to  New  Uses. —  Muniz  v.  Foster,  2 
Webst.  Pat.  Cas.  96;  A.  B.  Dick  Co.  v.  Wichel- 
man,  74  Fed.  Rep.  799;  Lindsay  v.  Stein, 
20  Blaichf.  (U.  S  )  370. 

9.  New  Use  Involving  Only  Mechanical  Skill.  — 
Brown  v.  Piper,  91  U.  S.  37;  Tucker  v.  Spald- 
ing, 13  Wall.  (U.  S  )  455;  Lettelier  v.  Mann,  91 
Fed.  Rep.  909;  Union  Gas-Engine  Co.  v. 
Doak,  88  Fed.  Rep.  86:  Adams  Electric  R.  Co. 
v.  Lindell  R.  Co.,  77  Fed.  Rep.  432,  40  U.  S. 
App.  482;  L.  Schreiber,  etc.,  Co.  v.  Grimm,  72 
Fed.  Rep.  671,  43  U.  S.  App.  10,  affirming  65 
Fed.  Rep.  220,  and  distinguishing  Potts  v.  Crea- 
ger, 155  U.  S.  597,  and  Western  Electric  Co. 
v.  La  Rue,  13^  U.  S.  601;  Watson  v.  Stevens, 
47  Fed.  Rep  117;  Swift  v.  Whisen,  3  Fish. 
Pat.  Cas.  343,  23  Fed.  Cas.  No.  13,700;  In  re 
Briggs,  9  App.  Cas.  (D.  C.)  478. 
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1.  Consolidated  Roller  Mill  Co.  v.  Walker, 
138  U.  S.  124;  St.  Germain  v.  Brunswick,  135 
U  S.  227;  Howe  Mach.  Co.  v.  National  Needle 
Co.,  134  U.  S.  3S8;  Blake  v.  San  Francisco, 
113  U.  S.  632;  Pennsylvania  R.  Co.  v.  Loco- 
motive Engine  Safety  Truck  Co.,  no  U.  S. 
490. 

2.  Cheapness  and  Utility.  —  Reckendorfer  v. 
Faber  92  U.  S  347;  Gottfried  v.  Crescent 
Brewing  Co.,  9  Fed.  Rep.  762;  Curtis  on 
Patents.       56,  73. 

3.  Product  of  Old  Process  and  New  Material.  — 
King  v.  Galtun,  109  U.  S.  99. 

A  new  manufacture  produced  by  an  old  pro- 
cess machine  and  without  the  development  of 
any  new  idea  which  can  be  deemed  new  or 
original  is  not  an  invention.  Brown  v.  Piper, 
91  U.  S.  37;  Piper  v.  Moon,  6  Fish.  Pat.  Cas. 
180.  For  examples  see  Meyer  v.  Pritchard,  12 
Blatchf.  (U  S.)  ioi,  7  Pat.  Off.  Gaz.  1012,  1  B. 
&  A.  Pat.  Cas.  261. 

4.  Mathews  v.  Skates,  1  Fish.  Pat.  Cas.  602. 

5.  Crandal  v.  Walters,  9  Fed.  Rep.  659. 

6.  Tarr  v.  Webb,  5  Fish.  Pat.  Cas.  593,  10 
Blatchf.  (U.  SO  96,  2  Pat.  Off.  Gaz.  568. 

The  application  of  an  article  to  produce  a 
certain  result,  the  party  having  no  claim  either 
to  the  mode  of  producing  the  article  or  apply- 
ing it  for  obtaining  the  result,  forms  no 
ground  for  a  patent.  Reg.  v.  Cutler,  3  C.  & 
K.  215.  14  Q.  B.  373,  note  a,  68  E.  C.  L.  373, 
note  a. 

Examples  of  Application  of  "  Double  Use  "  to 
Materials. —  Union  Paper  Collar  Co.  v.  Van 
Dusen,  10  Blatchf.  (U.  S.)  109,  5  Fish.  Pat. 
Cas.  597;  Cluelt  v.  Claflin,  41  Pat.  Off.  Gaz. 
1042,  30  Fed.  Rep.  921. 

Unpatentable  Applications  to  New  Uses  —  Illus- 
trations.—  Blaks  v.  San  Francisco,  113  U.S. 
679:  Quirolo  v.  Ardito,  17  Blatchf.  (U.  S.)  400; 
Collins  Co.  v.  Coes,  21  Fed.  Rep.  38,  overrid- 
ing 5  B.  &  A  Pat.  Cas.  548;  Haves  v.  Bickel- 
houpt,  21  Fed.  Rep.  567,  29  Pat.  Off.  Gaz.  368; 
Fry  v.  Rookwood  Pottery  Co.,  90  Fed.  Rep.  494, 
affirmed  in  101  Fed  Rep.  723.  41  CCA.  634: 
Smith  v.  Elliott,  9  Blatchf.  (U.  S.)  400,  22  Fed. 
Cas.  No.  13,041;  Lettelier  v.  Mann,  oi  Fed. 
Rep.  909;  Busell  Trimmer  Co.  v.  Stevens,  28 
Fed.  Rep.  575;  Dreyfus  v.  Searle,  124  U.  S.  60. 


Patentabilitv  of  Inventions. 


PA  TENTS. 


Invention. 


them  are  remote,  and  especially  if  the  use  of  the  old  device  produces  a  new 
result,  it  may,  at  least,  involve  an  exercise  of  the  inventive  faculty.1  Much 
depends  upon  the  nature  of  the  changes  required  to  adapt  the  device  to  its 
new  use.2  It  is  always  a  question  of  fact  whether  the  purpose  to  which  a 
contrivance  was  before  applied  and  the  new  purpose  are  so  analogous  that 
there  is  no  invention  in  the  change.3  The  rule  that  the  application  of  an  old 
machine  or  combination  to  a  new  purpose  does  not  involve  invention  does 
not  hold  good  in  case  of  the  application  of  a  new  combination  or  process  to 
an  old  purpose.4 

(l)  Designs.  —  Originality  and  the  exercise  of  the  inventive  faculty  are  as 
essential  to  the  validity  of  a  design  patent  as  of  a  mechanical  patent.5  But 
all  the  invention  and  novelty  required  in  the  case  of  a  design  patent  is  the 
production  of  a  new  and  pleasing  design  which  may  add  value  to  the  object 
for  which  it  is  intended.6  Mere  mechanical  skill,  however,  is  insufficient.7 
A  beautiful  appearance  or  color  which  is  the  result  of  the  common  efforts  of 
persons  ordinarily  skilled  in  a  particular  art,  such  as  workers  in  enamel,  is  not 
such  a  design  as  may  be  patented.8  The  prior  state  of  the  art  must  be  con- 
sidered. One  cannot  obtain  a  design  patent  for  an  ornamental  device  in 
ancient  and  common  use.9  The  mere  transfer  of  an  old  design  from  one 
object  to  another  is  not  patentable  invention. ,w 

(m)  Reduction  to  Practical  Use  or  Operation.  —  An  invention  does  not  exist,  in 


1.  New  Use  Involving  Invention.  —  Newton  v. 
Vaucher,  6  Exch.  859;  Potts  v.  Creager,  155 
U.  S.  597;  Ansonia  Brass,  etc.,  Co.  v.  Electri- 
cal Supply  Co.,  144  U.  S.  11;  National  Filter- 
ing Oil  Co.  v.  Arctic  Oil  Co.,  8  Blatchf.  |U.  S.) 
416,  4  Fish.  Pat.  Cas.  514;  Strong  v.  Noble,  6 
Blatchf.  (U.  S.)  477;  Poillon  v.  Schmidt,  6 
Blatchf.  (U.  S.)  299,  3  Fish.  Pat.  Cas.  476; 
Bray  v.  Hartshorn,  1  Cliff.  (U.  S.)  538;  Rey- 
nolds v.  Buzzell,  96  Fed.  Rep.  997;  Hobbie  v. 
Smiih,  27  Fed.  Rep.  656;  Forsyth  v.  Clapp,  6 
Fish.  Pat.  Cas.  528;  Cook  v.  Ernest,  5  Fish. 
Pat.  Cas.  397,  1  Woods  (U.  S.)  195,  2  Pat.  Off. 
Gaz.  89;  Stanley  Works  v.  Sargent,  4  Fish. 
Pat.  Cas.  443,  8  Blatchf.  (U.  S.)  345;  Judson  v. 
Moore,  1  Fish.  Pat.  Cas.  544;  Treadwell  v. 
Parrott,  3  Fish.  Pat.  Cas.  124;  Union  Paper 
Collar  Co.  v.  White,  7  Pat.  Off.  Gaz.  698,  2  B. 
&  A.  Pat.  Cas.  60;  Swift  v.  Whisen,  3  Fish. 
Pat.  Cas.  343,  23  Fed.  Cas.  No.  13,700. 

2.  Nature  of  Changes  Required.  —  Potts  v. 
Creager,  155  U.  S  608;  Phillips  v.  Page,  24 
How.  (U.  S.)  164;  Weston  Dynamo-Electric 
Mach.  Co.  v.  Arnoux,  20  Fed.  Rep.  112. 

Where  it  requires  substantially  no  change  in 
an  old  device  to  adapt  it  to  a  new  use,  such 
adaptation  is  not  patentable,  however  remote 
the  new  use  may  be,  if  no  new  force  or  mode 
of  application  is  necessary  in  carrying  on  the 
use.  Stearns  v.  Russell,  85  Fed.  Rep.  218,  54 
U.  S  App.  591. 

3.  Question  of  Fact.  —  Harwocd  v.  Great 
Northern  R.  Co.,  2  B.  &  S.  208,  no  E.  C.  L.  208. 

4.  Application  of  New  Process  to  Old  Purpose. 

—  Howe  v.  Abbott,  2  Story  (U.  S.)  190;  In  re 
Hebbard,  McA.  Pat.  Cas.  543,  n  Fed  Cas.  No. 
6,314. 

Glass  having  been  formerly  engraved  by 
use  of  a  revolving  brush  with  which  sand  and 
water  were  applied,  the  throwing  of  sand 
against,  the  glass  by  a  jet  of  water  or  steam 
to  engrave  it,  is  invention.  Tilghman  v. 
Morse,  9  Blatchf.  (U.  S.)  421. 

5.  Design  Patents  Void  for  Want  of  Invention. 

—  Collender  v.  Griffith,  n  Blatchf.  (U.  S.)  212, 


6  Fed.  Cas.  No.  3,000;  Pelouze  Scale,  etc.,  Co. 
v.  American  Cutlery  Co.,  102  Fed.  Rep.  916, 
43  C.  C.  A.  52;  Cary  Mfg.  Co.  v.  Neal,  98  Fed. 
Rep.  617,  39  C.  C.  A.  189:  Hammond  v.  Stock- 
ton Combined  Harvester,  etc.,  Works,  70  Fed. 
Rep.  716.  44  U.  S.  App.  106;  Krick  v.  Jansen, 
59  Fed  Rep.  364.  reversed  in  (C.  C.  A.)  61  Fed. 
Rep.  847;  Eagle  Pencil  Co.  v.  American  Lead 
Pencil  Co.,  53  Fed.  Rep.  38S;  Osborn  v.  Judd, 
29  Fed.  Rep.  96;  Matter  of  Niedringhaus,  2 
McArthur  (D.  C.)  149. 

6.  Nature  of  Invention  Required.  —  Smith  v. 
Stewart,  55  Fed.  Rep.  4S1. 

If  a  design  presents  a  differeni  impression 
upon  the  eye  from  anything  which  precedes  it, 
if  it  proves  to  be  pleasing,  attractive,  and 
popular,  if  it  creates  a  demand  for  the  goods 
of  the  originator,  even  though  it  is  simple 
and  does  not  show  a  wide  departure  from 
other  designs,  its  use  will  be  protected. 
Untermeyer  v.  Freund,  37  Fed.  Rep.  342. 

Designs  Held  to  Involve  Invention.  —  Cald  well 
v.  Powell,  73  Fed.  Rep.  4SS,  39  U.  S.  App.  214, 
reversing  71  Fed.  Rep.  970;  Stewart  v.  Smith, 
5S  Fed.  Rep.  5S0,  17  U.  S.  App.  217,  affirming 
55  Fed.  Rep.  481;  Anderson  v.  Monroe,  55 
Fed.  Rep.  396;  Anderson  v.  Saint,  46  Fed. 
Rep.  760;  Eclipse  Mfg.  Co.  v.  Adkins,  44  Fed. 
Rep.  280. 

7.  Mechanical  Skill  Not  Enough.  —  Northrup 
v.  Adams,  2  B.  &  A.  Pat.  Cas.  567,  iS  Fed. 
Cas.  No.  10,328. 

8.  Matter  of  Niedringhaus,  2  MacArthur  (D. 

C.)  149. 

9.  Soehner  v.  Favorite  Stove,  etc.,  Co.,  S4 
Fed.  Rep.  1S2,  54  U.  S.  App.  3S9. 

10.  Transfer  to  New  Object.  —  Untermeyer  v 
Freund,  5S  Fed.  Rep.  205,  20  U.  S.  App.  32. 
See  also  Hammond  v.  Stockton  Combined 
Harvester,  etc.,  Works,  70  Fed.  Rep.  716,  44 
U.  S.  App.  106. 

Afier  one  has  painted  a  design,  another  can- 
not have  a  valid  patent  for  merely  embossing 
the  same  design  on  a  similar  object.  Eclipse 
Mfg.  Co.  v.  Holland,  62  Fed.  Rep.  465. 
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contemplation  of  law,  until  the  inventor's  theories  and  ideas  have  been  reduced 
to  practical  form.  Speculation  must  be  reduced  to  practice  and  not  rest  in 
uncertain  experiments,  to  entitle  an  inventor  to  a  patent.1  An  abandoned 
experiment  is  not  an  invention.2  He  is  the  first  inventor  who  first  adapts 
and  perfects  the  invention  and  renders  it  capable  of  useful  operation.3  But 
one  who  employs  mere  mechanical  skill  in  the  improvement  of  details  is  not 
an  inventor  and  is  not  entitled  to  a  patent,  though  by  such  skill  he  makes  a 
success  of  a  machine  which  before  was  a  failure.4 

What  Constitutes  Reduction  to  Practical  Use  or  Operation.  —  What  is  successful  con- 
struction or  reduction  to  practice  depends  largely  upon  the  nature  and  purpose 
of  the  machine  or  device  in  question,  and  upon  the  circumstances  surrounding 
the  alleged  construction  and  use.5  The  law  does  not  require  that  a  discoverer 
or  inventor  in  order  to  be  entitled  to  a  patent  must  have  succeeded  in  bringing 
his  art  or  device  to  the  highest  degree  of  perfection.  It  is  sufficient  if  he 
points  out  some  practicable  way  of  putting  it  into  operation.6  It  is  imma- 
terial that  the  process  or  device  used  by  the  inventor  had  not  actually  pro- 
duced the  desired  result  prior  to  the  application  for  the  patent,  if  it  appears 
that  a  device  or  process  in  exact  accordance  with  the  specification  will  produce 
the  desired  result.7  The  inventor  is  not  bound  to  construct  his  device  in 
order  to  obtain  a  patent.8    A  successful  test  is  unnecessary,9  though  it  would 


1.  Reduction  to  Practical  Use  or  Operation 
Necessary  —  United  States. —  Dashiell  v.  Gros- 
venor,  162  U.  S.  425;  Clark  Thread  Co.  v. 
Willimantic  Linen  Co.,  140  U.  S.  4S1;  Tele- 
phone Cases,  126  17.  S.  1;  Wheeler  v.  Clipper 
Mower,  etc..  Co.,  10  Blatchf.  (U.  S.)  181;  Ca- 
hoon  v.  Ring,  1  Cliff.  (U.  S.)  6t2;  Washburn 
v.  Gould,  3  Story  (U.  S.)  122;  Coffin  v.  Ogden, 
18  Wall.  (U.  S.)  120;  Seymour  v.  Osborne,  11 
Wall.  (U.  S.)  516;  Westinghouse  Electric,  etc., 
Co.  v.  Saranac  Lake  Electric  Light  Co.,  108 
Fed.  Rep.  221;  McEwan  Bros.  Co.  v.  McEwan, 
91  Fed.  Rep.  787;  Campbell  Printing- Press, 
etc.,  Co.  v.  Duplex  Printing-Press  Co..  86  Fed. 
Rep.  315;  Wheaton  v.  Kendall,  85  Fed.  Rep. 
666;  Front  Rink  Steel  Furnace  Co.  v.  Wrought 
Iron  Range  Co.,  63  Fed.  Rep.  995;  American 
Automaton  Weighing  Mach.  Co.  v.  Blauvelt. 
50  Fed.  Rep.  213;  Torrant  v.  Duluth  Lumber 
Co.,  30  Fed.  Rep.  830;  Draper  v.  Potomska 
Mills  Corp.,  3  B.  &  A.  Pat.  Cas.  214,  7  Fed. 
Cas.  No.  4.072;  Ellithorp  v.  Robertson,  4 
Blatchf.  (U.  S.)  307,  8  Fed.  Cas.  No.  4,408; 
McCormick  v.  Seymour,  15  Fed.  Cas.  No. 
8,725;  Roberts  v.  Reed  Torpedo  Co.,  3  Fish. 
Pat.  Cas.  629,  20  Fed.  Cas.  No.  11,910;  Ransom 
v.  New  York,  1  Fish.  Pat.  Cas.  252,  20  Fed. 
Cas.  No.  11,573;  White  v.  Allen,  2  Fish.  Pat. 
Cas.  440,  29  Fed.  Cas.  No.  17.535;  Wheeler  v. 
Clipper  Mower,  etc.,  Co.,  6  Fish.  Pat.  Cas.  r; 
Pelton  v.  Waters,  1  B.  &  A.  Pat.  Cas.  603. 
Contra,  see  Wheeler  v.  Clipper  Mower,  etc., Co., 
10  Blatchf.  (U.  S.)  181,  29  Fed.  Cas.  No.  17,493. 

District  of  Columbia.  —  Griffin  v.  Swenson, 
15  App.  Cas.  (D.  C.)  135;  Mason  v.  Hepburn, 
13  App.  Cas.  (D.  C.)  89;  Stevens  v.  Seher,  n 
App.  Cas.  (D.  C.)  245:  Porter  v.  Louden,  7 
App.  Cas.  (D.  C.)  64. 

2.  Abandoned  Experiments.  —  Deering  v. 
Winona  Harvester  Works,  155  U.  S.  286; 
Clark  Thread  Co.  v.  Willimantic  Linen  Co., 
140  U.  S.  489;  Brush  v.  Condit,  132  U.  S.  39; 
Marsh  v.  Sevmour,  97  U.  S.  348;  Seymour  v. 
Osborne,  11  Wall.  (U.  S.)  516;  Hunter  v.  Stike- 
man,  13  App.  Cas.  (D.  C.)  214;  Coffee  v.  Guer- 
rant  3  App.  Cas.  (D.  C.)  497. 


3.  First  Reduction  to  Practical  Use.  —  St.  Paul 
Plow  Works  v.  Starling,  140  U.  S.  184;  Webster 
Loom  Co.  v.  Higgins,  105  U.  S.  580;  Elizabeth 
v.  American  Nicholson  Pavement  Co.,  97  U.  S. 
126;  Seymour  v.  Osborne,  11  Wall.  (U.  S.)  552; 
Whitely  v.  Swayne,  7  Wall.  (U.S.)  685;  Aga- 
wam  Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.)  583; 
Fruit-Cleaning  Co.  v.  Fresno  Home-Packing 
Co.,  94  Fed.  Rep.  845;  Ligowski  Clay-Pigeon 
Co.  v.  American  Clay-Bird  Co.,  34  Fed.  Rep. 
328;  International  Tooth  Crown  Co.  v.  Rich- 
mond, 30  Fed.  Rep.  775;  Bader  v.  Vajen,  14 
App.  Cas.  (D.  C.)  241;  Tracy  v.  Leslie,  14  App. 
Cas.  (D.  C.)  126;  Croskey  v.  Alterbury,  9  App. 
Cas.  (D.  C.)  207. 

4.  Birmingham  Cement  Mfg.  Co.  v.  Gates 
Iron  Works,  78  Fed.  Rep.  350,  41  U.  S.  App. 
201. 

5.  Mason  v.  Hepburn,  13  App.  Cas.  (D.  C.)  86. 

6.  Highest  Degree  of  Perfection  Unnecessary, 
—  Telephone  Cases,  126  U.  S.  536;  Miller  v. 
Foree,  116  U.  S.  22;  Westinghouse  v.  Boyden 
Power-Brake  Co.,  66  Fed.  Rep.  997:  Rogers 
Typograph  Co.  v.  Mergenthaler  Linotype  Co., 
(C.  C.  A.)  64  Fed.  Rep.  799. 

7.  Actual  Production  of  Desired  Result.  — 
Telephone  Cases,  126  U.  S.  535:  Wheeler  v. 
Clipper  Mower,  etc.,  Co.,  10  Blatchf.  (U.  S.) 
181 ;  Mason  v.  Hepburn,  13  App.  Cas.  (D.  C.) 
86;  Porter  v.  Louden,  7  App.  Cas.  (D.  C.)  72. 

Actual  reduction  to  practice,  where  the  in- 
vention is  a  process,  consists  in  the  actual  per- 
formance of  the  process.  Making  a  device  by 
means  of  which  the  process  can  be  carried  out 
is  not  such  a  performance,  and  is  therefore 
not  a  reduction  to  practice.  Croskey  v.  Atter- 
bury,  9  App.  Cas.  (D.  C.)  207. 

8.  Construction  of  Device.  —  Wheeler?;.  Clip- 
per Mower,  etc.,  Co.,  10  Blatchf.  (U.  S.)  181. 
But  see  Clark  Thread  Co.  v.  Willimantic  Linen 
Co.,  140  U.  S.  489;  McCormick  v.  Cleal,  12 
App.  Cas.  (D.  C.)  339. 

9.  Test  Unnecessary.  —  Hall  v.  Macneale,  107 
U.  S.  97.  See  also  Mason  v.  Hepburn,  13  App. 
Cas.  (D.  C.)  89.  Contra,  Stevens  v.  Seher,  11 
App,  Cas.  (D.  C.)  245. 
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be  sufficient  as  a  reduction  to  practice.*  The  filing  of  an  allowable  application 
for  a  patent  constitutes  a  reduction  to  practice.*  The  preparation  and  con- 
struction of  drawings  or  models  do  not  constitute  a  reduction  to  practice.3 
In  reducing  an  invention  to  practical  operation,  the  inventor  is  not  bound  to 
follow  strictly  the  drawings  or  description  of  his  device,  so  long  as  he  does 
not  deviate  from  the  principle  involved  therein,  and  the  changes  are  such  as 
are  suggested  by  mere  mechanical  skill.4 

c.  EVIDENCE  OF  INVENTION  —  (i)  Presumptions  and  Burden  of  Proof  . — 
A  patent  is  prima  facie  evidence  of  invention,  and  casts  the  burden  of  proving 
want  of  invention  upon  the  person  attacking  the  validity  of  the  patent  upon 
that  ground.3  Where  it  is  manifest  that  there  is  no  invention,  the  presump- 
tion of  validity  will  not  prevail.6  Any  question  of  doubt,  however,  should  be 
resolved  in  favor  of  the  patentee,  and  the  patent  should  be  sustained  unless 
there  is  clearly  no  invention  shown.7  The  granting  of  a  later  patent  raises  a 
presumption  that  there  is  a  substantial  difference  between  the  inventions,** 
but  not  where  the  later  patent  is  manifestly  for  a  mere  improvement  on  the 
earlier  one.9 

(2)  Prior  State  of  Art.  —  In  determining  the  presence  or  absence  of 
invention  the  prior  state  of  the  art  must  be  considered.10  The  alleged  inventor 
is  conclusively  presumed  to  have  had  knowledge,  at  the  time  of  the  alleged 


1.  Wurts  v.  Harrington,  10  App.  Cas.  (D. 

C.)  149. 

A  practical  test  of  a  combination  which  did 
nol  fall  within  the  specific  combination  which 
aloie  was  patentable  is  not  a  reduction  (o 
pracli:e  of  the  combination.  Tracy  v.  Leslie, 
l\  App.  Cas.  (D.  C.)  126. 

2.  Application  for  Patent.  —  Telephone  Cases, 
12O  U.  S.  535;  Lorraine  v.  Thurmond,  51  Pat. 
Off.  Gaz.  1781;  McCormick  v.  Cleal,  12  App. 
Cas.  (D.  C.)  335 :  Croskey  *.  Atterbury,  9  App. 
Cas.  (D.  C.)  207;  Porter  v.  Louden,  7  App. 
Cas.  (D.  C.)  64. 

3.  Drawings  or  Models. — Stainthorp  v.  Humis- 
lon,  4  Fish.  Pat.  Cas.  107,  22  Fed.  Cas.  No. 
13,281;  Hunter  v.  Stikeman,  13  App.  Cas.  (D. 
C.)  214;  McCormick  v.  Cleal,  12  App.  Cas.  (D. 
C.)  335;  Croskey  v.  Atterbury,  9  App.  Cas. 
(D.  C.)  212;  Porter  v.  Louden,  7  App.  Cas.  (D. 
C.)  64;  Mason  v.  Hepburn,  13  App.  Cas.  (D.  C.) 
86. 

The  making  of  models  and  a  contract  for 
the  manufacture  of  the  device  are  evidence  of 
complete  invention.  Comstock  v.  Sandusky 
Saal  Co..  3  B.  &  A  Pat.  Cas.  1.88,  affirmed  13 
Brodix  222. 

Reduction  to  Practical  Use.  — A  man  had 
mide  accidentally  a  close  joint,  impervious  10 
steim,  upon  the  neck  of  a  glass  globe.  He 
afterwards  tried  to  make  another,  but  broke 
many  bottles  in  his  attempt,  and  did  not  suc- 
ceed, except  partially,  in  a  single  instance. 
It  was  held  that  he  had  not  made  an  inven- 
tion. Pelton  v.  Waters,  1  B.  &  A.  Pat.  Cas. 
603,  7  Pat.  Off.  Gaz.  425. 

Where  a  machine  for  which  a  patent  is 
sought,  in  the  rough  state  of  its  original  con- 
struction performs  the  work  intended  for  it  in  a 
manner  promising  good  practical  results  when 
the  machine  shall  be  construcled  with  thorough 
mechanical  skill, there  is  a  successful  reduction 
of  the  invention  to  practice.  Coffee  v.  Guer- 
rant,  3  App.  Cas.  (D.  C.)  497. 

The  continued  use  of  a  prior  process,  though 
imperfectly  applied,  is  no  experiment.  Miller 
v.  Foree,  116  U.  S.  22. 


4.  Deviation  from  Original  Description.  —  Leer- 
ing v.  Winona  Harvester  Works,  155  U.  S. 
302;  Royer  v.  Coupe,  29  Fed.  Rep.  358;  Weir 
v.  North  Chicago  Rolling  Mill  Co.,  14  Fed. 
Rep.  42;  Coffee  v.  Guerrant,,  3  App.  Cas.  (D. 
C.)  497.  See  Dashiell  v.  Grosvenor,  162  U.  S. 
425- 

6.  Patent  Prima  Facie  Evidence  of  Invention. 

—  Dashiell  v.  Grosvenor,  162  U.  S.  425;  Phila- 
delphia, etc.,  R.  Co.  v.  Stimpson,  14  Pel.  (U. 
S.)  448 ;  Hallock  v.  Davison,  107  Fed.  Rep.  4S2 ; 
Beer  v.  Wal bridge,  100  Fed.  Rep.  465,  40  C. 
C.  A.  496;  Streator  Cathedral  Glass  Co.  v. 
Wire-Glass  Co.,  97  Fed.  Rep.  950,  38  C.  C.  A. 
573;  Gardners.  Herz,  118  U.  S.  180;  Badische 
Anilin,  etc.,  Fabrik  v.  Kalle,  94  Fed.  Rep  173; 
I.ettelier  v.  Mann,  91  Fed  Rep.  909;  Kraatz 
v.  Tieman,  79  Fed.  Rep.  322;  Davis  v.  Park- 
man,  71  Fed.  Rep.  961,  33  U.  S.  App.  340; 
Pacific  Cable  R.  Co.  v.  Buite  City  St.  R.  Co., 

52  Fed.  Rep.  863;  Union  Sugar  Refinery  v. 
Matthiesson,  3  Cliff.  (U.  S.)  639,  24  Fed.  Cas. 
No.  14.399;  !"  re  Fultz,  McA.  Pat.  Cas.  178. 
9  Fed.  Cas.  No.  5,156. 

6.  Want  of  Invention  Manifest. —  Perry  v. 
Revere  Rubber  Co..  86  Fed  Rep.  633;  I.  |. 
Warren  Co.  v.  Rosenblatt,  So  Fed.  Rep.  540. 

53  U.  S.  App.  234. 

7.  Doubts  Resolved  in  Favor  of  Patentee.  — 
McMichael,  etc.,  Mfg.  Co.  v.  Stafford,  105  Fed. 
Rep.  380;  Badische  Anilin,  etc.,  Fabrik  v. 
Kalle,  94  Fed.  Rep.  173. 

8.  Prior  and  Subsequent  Patents.  —  Ft.  Louis 
Car-Coupler  Co.  v.  National  Malleable  Cast- 
ings Co.,  (C.  C.  A.)  87  Fed.  Rep.  8S5;  Campbell 
Printing- Press  Co.  -'.  Duplex  Prinling-Press 
Co.,  86  Fed.  Rep.  315;  Putnam  v.  Keystone 
Bottle  Stopper  Co.,  3S  Fed.  Rep.  234. 

9.  Hardwick  v.  Masland,  71  Fed.  Rep.  887. 

10.  Prior  State  of  Art  Considered.  —  Duer  v. 
Corbin  Cabinet  Lock  Co  ,  149  U.  S.  216; 
Featherstone  •'.  George  R.  Bid  well  Cycle  Co., 
53  Fed.  Rep.  113;  Eastern  Paper-Bag  Co.  v. 
Standard  Paper-Bag  Co.,  30  Fed.  Rep.  63. 
See  also  supra,  this  section.  Invention  —  What 
Constitutes  Invention. 
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invention,  of  everything  which  was  contained  in  printed  publications  or  in 
the  public  history  of  the  art.1  Prophetical  suggestions  in  a  foreign  patent  of 
what  can  be  done,  but  which  have  never  been  actually  tested,  are  insufficient 
to  render  a  patent  void  for  want  of  invention.2  The  court  will  take  judicial 
notice  of  matters  of  common  knowledge  and  things  in  common  use.3 

(3)  Novelty  and  Utility  —  General  Rule  stated.  — The  novelty  and  utility  of  a 
device  are  some  evidence  that  its  production  involved  invention,4  because  the 
result,  if  greatly  more  beneficial  in  the  case  of  the  old  device  or  methods, 
reflects  back  and  tends  to  characterize  in  some  degree  the  importance  of  the 
change.5  The  utility,  however,  must  be  derived  from  the  changes  or  novel 
features  introduced,  and  not  merely  from  the  use  of  better  material  or  greater 
skill  or  care  in  manufacture.6  In  the  older  cases,  where  both  novelty  and 
superior  utility  existed  in  the  device,  they  were  considered  conclusive  evidence 
of  invention,  or,  rather,  were  regarded  as  being  the  same  thing.  The  question 
of  invention  was  hardly  discussed  at  all.7  It  is  only  within  comparatively 
recent  years  that  the  test  of  invention  has  been  applied  in  determining  the 
patentability  of  devices  concededly  novel  and  useful.  Now,  however,  it  is 
well  established  that  mere  novelty  and  utility  are  not  enough  to  show  patent- 
ability, but  invention  or  discovery  as  distinguished  from  mere  mechanical  skill 
must  be  shown.8    But  it  may  be  laid  down  as  a  general  rule,  though  perhaps 


1.  Presumption  as  to  Knowledge  of  Invention. 

—  Fry  v.  Rookwood  Pottery  Co.,  go  Fed.  Rep. 
494..  See  also  infra,  this  section,  4.  c.  (2)  ( g) 
Knowledge  by  Inventor  of  Piior  Device  or  De- 
scription. 

2.  Suggestions  in  Prior  Patent.  —  Westing- 
house  Air-Brake  Co.  v.  Great  Northern  R. 
Co.,  (C.  C  A.)  88  Fed.  Rep.  258. 

3.  Judicial  Notice.  — "  In  deciding  whether 
the  patent  covers  an  article  the  making  of 
which  requires  invention,  we  are  not  required 
to  shut  our  eyes  to  matters  of  common  knowl- 
edge or  things  in  common  use."  King  v. 
Gallun,  109  U.  S.  101,  citing  Brown  v.  Piper, 
91  U.  S.  37;  Terhune  v.  Phillips,  99  U.  S.  592; 
Ho  Ah  Koiv  v.  Nunan,  5  Sawy.  (U.  S.)  552. 

4.  Novelty  and  Utility  Evidence  of  Invention. 

—  Monce  v.  Adams,  12  Blatchf.  (U.  S.)  9; 
Stanley  Works  v.  Sargent,  8  Blatchf.  (U.  S.) 
344;  Hall  v.  Wiles,  2  Blatchf.  (U.  S.)  194; 
Blake  v.  San  Francisco,  113  U.  S.  679;  Webster 
Loom  Co.  v.  Higgins,  105  U.  S.  580;  Smith  v. 
Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  486; 
Badische  Anilin,  etc.,  Fabrik  v.  Kalle,  94  Fed. 
Rep.  176;  A.  B.  Dick  Co.  v.  Henry,  75  Fed. 
Rep.  388;  Holmes  v.  Truman,  67  Fed.  Rep 
542,  29  U.  S.  App  572;  Osborne  v.  Glazier,  31 
Fed.  Rep.  402;  Sax  v.  Taylor  Iron-Works,  30 
Fed.  Rep.  835;  Enterprise  Mfg.  Co.  v.  Sargent. 
28  Fed.  Rep.  185;  Asmus  v.  Alden,  27  Fed. 
Rep.  684;  Sewing-Mach.  Co.  v.  Frame,  24  Fed. 
Rep.  596;  Davis  v.  Fredericks,  19  Fed.  Rep. 
99;  National  Car-Brake  Shoe  Co.  v.  Boston, 
etc.,  R.  Co..  15  Fed.  Rep.  462;  Western  Elec- 
tric Mfg.  Co.  v.  Chicago  Electric  Mfg.  Co.,  14 
Fed.  Rep.  691;  Detroit  Lubricator  Mfg.  Co. 
v.  Renchard,  9  Fed.  Rep.  293;  Wisnerz>.  Grant, 

7  Fed.  Rep.  485;  Hoe  v.  Cottrell,  1  Fed.  Rep. 
597;  Terry  Clock  Co.  v.  New  Haven  Clock  Co., 
4  B.  &  A.  Pat.  Cas.  121,  23  Fed.  Cas.  No. 
13,840;  Many  v.  Sizer,  1  Fish.  Pat.  Cas.  17,  16 
Fed.  Cas.  No.  9,056;  In  re  Fultz,  McA.  Pat. 
Cas.  178.  9  Fed.  Cas.  No.  5,156;  Pennsylvania 
Salt  Mfg.  Co.  v.  Thomas,  5  Fish.  Pat.  Cas.  148, 

8  Phila.  (Pa.)  144;  Hoe  v.  Cottrell,  5  B.  &  A. 
Pat.  Cas.  257,  17  Blatchf.  (U.  S.)  546,  18  Pat. 


Off.  Gaz.  59;  Phillips  7/.  Detroit,  4  B.  &  A.  Pat. 
Cas.  347;  Lorillard  v.  McDowell,  2  B.  &  A. 
Pat.  Cas.  531;  Pearl  v.  Ocean  Mills,  11  Pat. 
Off.  Gaz.  2,  2  B.  &  A.  Pat.  Cas.  469;  Patterson 
v.  Duff,  20  Fed.  Rep.  641. 

5.  Reason  for  Rule.  —  Hall  v.  Wiles,  2  Blatchf. 
(U.  S.)  194. 

While  the  result  or  effect  of  a  process  is  not 
patentable,  it  may  become  the  test  of  inven- 
tion, which  maybe  inferred  from  the  existence 
of  the  results.  Treadwell  v.  Fox,  24  Fed.  Cas. 
No.  14,156. 

6.  Many  v.  Sizer,  I  Fish.  Pat.  Cas.  17,  16 
Fed.  Cas.  No.  9,056. 

Where  the  merit  of  a  machine  consists  in  its 
being  able  to  overcome  a  prejudice  against 
machine-made  goods  and  not  in  the  invention 
of  any  radically  new  process  for  making  goods 
by  machinery,  it  is  not  properly  patentable. 
Butler  v.  Steckel,  27  Fed.  Rep.  219. 

7.  Novelty  and  Utility  Former  Test  of  Patenta- 
bility.—  Earle  v.  Sawyer,  4  Mason  (U.  S.)  5; 
Ward  v.  Grand  Detour  Plow  Co.,  14  Fed.  Rep. 
696;  M'Millin  v.  Barclay,  5  Fish.  Pat.  Cas. 
191,  4  Brews.  (Pa.)  275. 

"  The  history  of  patents  in  ihis  country 
would  have  been  an  uneventful  one  if  this 
law  had  remained  unchanged.  *  *  *  The 
changes  in  the  law  on  this  subject  make  the 
historv  of  patent  law  in  the  United  States." 
Two  Centuries  Growth  of  American  Law,  pp. 
396-  3P7- 

8.  Novelty  and  Utility  Not  Final  Test.  —  Monce 
v.  Adams,  12  Blatchf.  (U.  S.)  9;  McClain  v. 
Ortmayer,  141  U.  S.  427;  Gardner  v.  Herz, 
118  U.  S.  180;  Thompson  v.  Boisselier,  114  U. 
S.  1;  Hollister  v.  Benedict,  etc.,  Mfg.  Co.,  113 
U.  S.  59;  Perry  v.  Revere  Rubber  Co.,  86  Fed. 
Rep.  633;  Dunbar  v.  Eastern  Elevating  Co., 
(C.  C.  A.)  81  Fed.  Rep. '  201;  Sax  7;.  Taylor 
Iron-Works,  30  Fed.  Rep.  835;  Enterprise  Mfg. 
Co.  v.  Sargent,  28  Fed.  Rep.  185;  May  v.  Fond 
du  Lac  County,  27  Fed.  Rep.  691;  Celluloid 
Mfg.  Co.  v.  Comstock,  etc.,  Co.,  27  Fed.  Rep. 
358;  Spill  v.  Celluloid  Mfg.  Co.,  21  Fed.  Rep. 
631;  Phillips  v.  Detroit,  4  B.  &  A.  Pat.  Cas. 
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not  an  invariable  one,  that  if  a  new  combination  and  arrangement  of  known 
elements  produces  a  new  and  beneficial  result  never  attained  before,  it  is  evi- 
dence of  invention.1  It  is  only  in  cases  of  doubt,  however,  that  great  utility 
will  turn  the  scale  in  favor  of  invention.2  From  the  preceding  discussion  of 
the  nature  of  invention  it  is  apparent  how  intimately  allied  are  the  questions 
of  novelty  and  invention.  Novelty  is  always  involved  in  the  question  of 
invention,  for  it  cannot  require  more  than  mechanical  skill  to  produce  what  is 
already  old  and  well  known. 

Applications  of  Rule.  —  The  production  by  new  contrivances,  of  results  as 
good  in  quality  as  the  old  result,  but  at  a  cheaper  rate,  or  better  in  quality  at 
the  same  rate,  or  with  both  these  advantages  combined,  is  such  utility  as  is 
evidence  of  invention.3  The  fact  that  a  new  combination  or  other  changes 
substantially  increased  the  capacity  of  a  machine  is  evidence  of  invention.4 
Rendering  an  article  salable  which  was  before  unsalable,5  or  making  a  suc- 
cess of  what  was  previously  a  failure  and  worthless,*  is  evidence  of  invention. 
The  fact  that  a  patented  machine  is  the  only  one  so  far  discovered  operating 
with  efficiency,  rapidity,  and  economy,  shows  invention  although  ordinarily 
the  changes  introduced  would  be  held  to  be  simply  the  substitution  of 
mechanical  equivalents  or  a  duplication  of  parts.7  The  fact  that  an  old  device 
used  in  one  art  had  never  been  applied  to  another  art  which  is  also  old  tends 
to  show  that  such  application  involved  invention.8 

(4)  Ineffectual  Attempts  by  Former  Experimenters. — The  desirability  of 
an  improvement,  the  difficulties  to  be  encountered,  and  the  unsuccessful 
experiments  of  others  tend  to  show  the  exercise  of  inventive  genius  by  the 
one  who  first  produced  a  successful  result.9  Where  the  time  during  which 
the  experiments  lasted  is  long,  the  simplicity  of  the  change  is  of  little  impor- 
tance;  10  and  evidence  that  the  attention  and  efforts  of  persons  skilled  in  the 
art  had  been  unsuccessfully  directed  for  many  years  to  the  discovery  of  a  more 
convenient  or  effective  device,  is  very  persuasive  if  not  conclusive  evidence 
that  invention  and  not  mere  mechanical  skill  was  required  to  produce  the 
desired  device. 11  The  fact  that  no  mechanic  had  ever  produced  the  improved 

34.7.    See  also  supra,  this  section,  Invention —  C.  A.)  82  Fed.  Rep.  327,  49  U.  S.  App.  508, 

Necessity.                    .  reversing  71  Fed.  Rep.  701. 

1.  Potts  v.  Creager,  155  U.  S.  607;  Webster  8.  Dodge  v.  Porter,  98  Fed.  Rep.  624; 
Loom  Co.  v.  Higgins,  105  U.  S.  59L  Thomson  Houston  Electric  Co.  v.  Winchester 

2.  Utility  Decisive  Only  in  Cases  of  Doubt. —  Ave.  R.  Co.  71  Fed.  Rep.  192. 

National  Hat  Pouncing  Mach.  Co.  v.  Hedden,         9.  Previous  Unsuccessful  Experiments.  —  C.  T. 

148  (J.  S.  482;  Hollister  v.  Benedict,  etc.,  Mfg.  Ham  Mfg.  Co.  v.  R.  E.  Dietz  Co.,  13  C.  C.  A. 

Co.,  113  U.  S.  59;  Falk  Mfg.  Co.  v.  Missouri  687,  citing  Krementz  v.  S.  Cottle  Co.,  148  U.  S. 

R.  Co.,  103  Fed.  Rep.  295,  43  C.  C.  A.  240.  556;  Gandy  v.  Main  Belting  Co.,  143  U.  S. 

3.  Reducing  Cost  or  Improving  Quality.  —  En-  587;  Hallock  v.  Davison,  107  Fed.  Rep.  4S2; 
terprise  Mfg.  Co.  v.  Sargent,  28  Fed.  Rep.  187;  Badische  Anilin,  etc.,  Fabrik  v.  Kalle,  94  Fed. 
Asmus  v.  Alden,  27  Fed.  Rep.  684:  In  re  Rep.  174;  Rubber  Ti re  Wheel  Co.  v.  Columbia 
Smith,  McA.  Pat.  Cas.  255,  22  Fed.  Cas.  No.  Pneumatic  Wagon  Wheel  Co.,  91  Fed.  Rep. 
12,982.  978;   Perry  v.  Revere   Rubber  Co.,  86  Fed. 

4.  Increasing  Capacity  of  Machine. —  Webster  Rep.  633;  Taylor  v.  Sawyer  Spindle  Co.,  75 
Loom  Co.  v.  Higgins,  105  U.  S.  580.  Fed.  Rep.  301,  39  U.  S.  App.  257,  affirming 

5.  Making  Article  Salable.  —  Sargent  v.  Yale  69  Fed.  Rep.  837;  Thomson-Houston  Electric 
Lock  Mfg.  Co.,  17  Pat.  Off.  Gaz.  106,  17  Co.  v.  Winchester  Ave.  R.  Co.,  71  Fed.  Rep. 
Klatchf.  (U.  S.)  249,  4  B.  &  A.  Pat.  Cas.  579;  192;  Binns  v.  Zucker,  etc.,  Chemical  Co.,  70 
Miller  v.  Handley,  61  Fed.  Rep.  100.  Fed.  Rep.  711;  National  Co.  v.  Belcher,  68 

6.  Producing  Success  or  Value.  —  Badische  Fed.  Rep.  665;  Horn  v.  Bergner,  68  Fed.  Rep. 
Anilin,  etc.,  Fabrik  v.  Kalle,  94  Fed.  Rep.  177;  428;  Consolidated  Brake-Shoe  Co.  v.  Detroit 
King  v.  Anderson,  90  Fed.  Rep.  500;  Westing-  Steel,  etc.,  Co.,  47  Fed.  Rep.  S94;  Wilcox  v. 
house  v.  New  York  Air  Brake  Co.,  59  Fed.  Bookwalter,  31  Fed.  Rep.  224;  Enterprise  Mfg. 
Rep.  581;  Enterprise  Mfg.  Co.  v.  Sargent,  28  Co.  v.  Sargent,  28  Fed.  Rep.  185;  Terry  Clock 
Fed.  Rep.  185.  Co.  v.  New  Haven  Clock  Co.,  4  B.  &  A.  Pat. 

7.  Patented  Machine  Only  Successful  One.  —  Cas.  121,  23  Fed.  Cas.  No.  13,840.  See  also 
Watson  v.  Stevens,  51  Fed.  Rep.  757,  5  U.  S.  Campbell  Printing-Press,  etc.,  Co.  v.  Duplex 
App.  lot,  reversing  47  Fed.  Rep.  117,  and  cip-  Printing-Press  Co.,  86  Fed.  Rep.  315. 

plying  Webster  Loom  Co.  v.  Higgins,  105  U.  10.  Collins  Co.  v.  Coes,  5  B.  &  A.  Pat.  Cas. 
S.  580;  Gindorff  v.  Deering,  81  Fed.  Rep.  952.      548,  3  Fed.  Rep.  225. 

Sae  also  Mast  v,  Dempster  Mill  Mfg.  Co.,  (C.        11.  Barbed  Wire  Patent.  143  U.S.  275;  Web- 
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device  though  pre-existing  devices  or  substitutes  had  been  long  in  common 
use  has  been  held  sufficient  to  show  invention  though  the  new  device  may 
seem  simple  and  obvious.1  But  where  the  alleged  inventor  has,  by  a  simple 
and  obvious  modification  of  a  former  device,  made  a  machine  which  will  do 
something  that  it  has  long  been  sought  to  do  by  complex  mechanism, 
there  is  no  evidence  of  invention.2  The  fact  that  prior  to  the  application  for 
a  patent  a  particular  mechanic  had  produced  a  different  and  inferior  device 
for  the  same  purpose  is  not  conclusive  evidence  of  invention  in  the  production 
of  the  superior  device,  since  the  scope  of  mechanical  skill  is  not  confined  to 
the  skill  of  any  particular  mechanic.3 

(5)  Extent  of  Adoption  and  Use.  —  The  utility  of  a  device  and  the  fact 
that  it  at  once  goes  into  general  and  universal  use,  practically  superseding  all 
others  previously  used  for  like  purposes,  is  evidence  that  ft  is  the  product  of 
the  inventive  faculties.4  But  this  is  not  conclusive  evidence  of  invention,  and 
while  in  many  cases  it  is  almost  if  not  quite  decisive,  it  does  not  of  itself 
establish  the  fact  of  invention,5  because  the  success  and  general  adoption  and 
use  may  be  due  to  other  causes  than  its  intrinsic  merits,  such  as  superior 


ster  Loom  Co.  v.  Higgins,  105  U.  S.  591;  Na- 
tional Hollow  Brake-Beam  Co.  v.  Interchange- 
able Brake-Beam  Co.,  (C.  C.  A.)  106  Fed.  Rep. 
707;  Gindorff  v.  Deering,  81  Fed.  Rep.  952; 
Steel  Clad  Bath  Co.  v.  Mayor,  77  Fed.  Rep. 
736;  Johnson  v.  Brooklyn  Heights  R.  Co.,  75 
Fed.  Rep.  668;  Consolidated  Brake-Shoe  Co. 
v.  Detroit  Steel,  etc.,  Co.,  59  Fed.  Rep.  902; 
Columbia  Chemical  Works  v.  Rutherford,  58 
Fed.  Rep.  787;  Wilcox  v.  Bookvvalter,  31  Fed. 
Rep.  224,  39  Pat.  Off.  Gaz.  1200;  Niles  Tool- 
Works  v.  Betts  Mach.  Co.,  27  Fed.  Rep.  301; 
Ward  v.  Grand  Detour  Plow  Co.,  14  Fed.  Rep. 
696. 

1.  Failure  of  Mechanics  to  Produce  Device.  — 

Potts  v.  Creager,  [55  U.  S.  607;  Union  Paper 
Bag  Mach.  Co.  v.  Pultz,  etc.,  Co.,  15  Blalchf. 
(U.  S.)  160;  Horn  v.  Bergner,  68  Fed.  Rep.  428; 
S.  F.  Heath  Cycle  Co.  v.  Hay,  67  Fed.  Rep.  246; 
Dederick  v.  Cassell,  9  Fed.  Rep.  306;  Miller 
v.  Pickering,  16  Fed.  Rep.  540;  Hoe  v.  Cot- 
trell,  5  B.  &  A.  Pat.  Cas.  256;  Union  Paper 
Bag  Mach.  Co.  v.  Murphy,  13  Pat.  Off.  Gaz. 
366.  See  also  Palmer  v.  Johnston,  34  Fed. 
Rep.  337. 

2.  Simple  and  Obvious  Changes. —  Butler  v. 
Steckel,  27  Fed.  Rep.  219,  36  Pat.  Off.  Gaz. 
455,  wherein  the  court  said:  "  I  cannot  see 
that  the  mere  fact  that  others  were  so  long 
wandering  by  the  wrong  path  is  any  evidence 
that  it  requires  invention  to  accomplish  what 
has  been  done  by  taking  the  direct  path  pur- 
sued by  these  patentees." 

3.  Johnson  Co.  v.  Pennsylvania  Steel  Co., 
67  Fed.  Rep.  940. 

4.  General  and  Extensive  Use  Is  Evidence  of 
Invention.  —  Gandy  v.  Main  Belting  Co.,  143 
U.  S.  587,  reversing  28  Fed.  Rep.  570;  Keystone 
Mfg.  Co.  v.  Adams,  151  U.  S.  139;  Krementz 
v.  S.  Cottle  Co.,  148  U.  S.  556;  Topliff  v.  Top- 
liff.  145  U.  S.  15b;  Barbed  Wire  Patent,  143 
U.  S.  275;  Smith  v.  Goodyear  Dental  Vul- 
canite Co.,  93  U.  S.  486;  Monce  v.  Adams,  12 
Blatchf.  (U.  S.)  9;  Beer  v.  Walbridge,  100  Fed. 
Rep.  465,  40  C.  C.  A.  496;  Reynolds  v.  Buzzell, 
96  Fed.  Rep.  997,  37  C.  C.  A.  656;  Wilkins 
Shoe-Button  Fastener  Co.  v.  Webb,  89  Fed. 
Rep.  982;  Campbell  Printing-Press,  etc.,  Co. 
v.  Duplex  Priniing-Press  Co.,  86  Fed.  Rep. 
315;  Consolidated  Car  Heating  Co.  v.  Ameri- 


can Electric  Heating  Corp.,  82  Fed.  Rep.  993; 
Mast  v.  Dempster  Mill  Mfg.  Co.,  (C.  C.  A.)  82 
Fed.  Rep.  327,  49  U.  S.  A  pp.  508 ;  Davis  v.  Park- 
man,  71  Fed.  Rep.  961,  33  U.  S.  App.  340;  Horn 
v.  Bergner,  68  Fed.  Rep.  428;  National  Co.  v. 
Belcher,  68  Fed.  Rep.  665 ;  Holmes  v.  Truman, 
67  Fed.  Rep.  542,  29  U.  S.  App.  572;  Consoli- 
dated Brake-Shoe  Co.  v.  Detroit  Steel,  etc., 
Co.,  59  Fed.  Rep.  902;  Featherstone  v.  George 
R.  Bidwcll  Cycle  Co.,  53  Fed.  Rep.  113;  La- 
lance,  etc.,  Mfg.  Co.  v.  Habermann  Mfg.  Co., 
53  Fed.  Rep.  375;  Dederick  v.  Gardner,  50 
Fed.  Rep.  96;  Electrical  Accumulator  Co.  v. 
New  York,  etc.,  R.  Co.,  50  Fed.  Rep.  81;  Con- 
solidated Brake-Shoe  Co.  v.  Detroit  Steel,  etc., 
Co.,  47  Fed.  Rep.  894;  Chicopee  Folding  Box 
Co.  v.  Nugent,  41  Fed.  Rep.  139;  Smith  v. 
Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  486; 
Palmer  v.  Johnston,  34  Fed.  Rep.  336;  Enter- 
prise Mfg.  Co.  v.  Sargent,  28  Fed.  Rep.  187; 
Eclipse  Windmill  Co.  v.  May,  17  Fed.  Rep.  344; 
Lindsay  v.  Stein,  10  Fed.  Rep.  907;  Shedd  v. 
Washburn,  9  Fed.  Rep.  904;  Wilson  Packing 
Co.  v.  Chicago  Packing,  etc.,  Co.,  9  Fed.  Rep. 
547;  Washburn,  etc.,  Mfg.  Co.  v.  Haish,  4 
Fed.  Rep.  900;  Strobridge  v.  Lindsay,  2  Fed. 
Rep.  692;  Hoe  v.  Cottrell,  5  B.  &  A.  Pat.  Cas. 
256;  Phillips  v.  Detroit,  4  B.  &  A.  Pat.  Cas. 
347;  Lorillard  v.  McDowell,  2  B.  &  A.  Pat. 
Cas.  531;  Shipman  Engine  Co.  v.  Rochester 
Tool  Works,  34  Fed.  Rep.  747;  Miller  v.  Pick- 
ering, 25  Pat.  Off.  Gaz.  89: 

5.  Not  Conclusive  Evidence.  ■ — Olin  v.  Timken, 
155  U.  S.  155;  Duer  v.  Corbin  Cabinet  Lock 
Co.,  149  U.  S.  223;  McClain  v.  Ortmayer,  141 
U.  S.  419;  Adams  v.  Bellaire  Stamping  Co., 
141  U.  S.  539;  National  Hollow  Brake-Beam 
Co.  v.  Interchangeable  Brake-Beam  Co.,  (C. 
C.  A.)  106  Fed.  Rep.  707;  Goss  Printing-Press 
Co.  v.  Scott,  103  Fed.  Rep.  650;  Christy  v. 
Hvgeia  Pneumatic  Bicycle  Saddle  Co.,  (C.  C. 
A.)  93  Fed.  Rep.  965,  87  Fed.  Rep.  902;  Klein 
v.  Seattle,  77  Fed.  Rep.  200,  44  U.  S.  App.  741; 
Ypsilanti  Dress-stay  Mfg.  Co.  v.  Van  Valken- 
burg,  72  Fed.  Rep.  277;  Saunders  v.  Allen,  60 
Fed.  Rep.  610,  20  U.  S.  App.  446;  Corbin  Cabi- 
net Lock  Co.  v.  Eagle  Lock  Co.,  37  Fed.  Rep. 
338;  Consolidated  Fruit  Jar  Co.  v.  Bellaire 
Stamping  Co.,  28  Fed.  Rep.  91 ;  Hill  v.  Biddle, 
27  Fed.  Rep.  560;  Wilson  Packing  Co.  v,  Chi- 
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workmanship,  attractive  manner  of  display,  and  the  energy  and  ability  with 
which  it  is  introduced  to  the  market.1  It  will,  however,  be  sufficient  to  turn 
the  scale  in  a  doubtful  case,8  and  it  has  been  said  that  it  is  only  in  doubtful 
cases  that  extensive  use  is  entitled  to  be  considered  at  all  as  evidence  of 
invention.3  Apart  from  mere  authority,  it  would  seem  that  while  general 
and  extended  use  is  very  good  evidence  of  utility,  it  has  little  or  no  direct 
tendency  to  show  invention.4  In  the  absence  of  novelty,  practical  success  is 
no  evidence  of  invention.5  Imitation  by  others  of  the  new  and  successful 
device  is  evidence  of  invention.6  The  fact  that  a  device  has  not  gone  into 
general  and  practical  use  will  not  necessarily  defeat  the  patent.' 

(6)  Other  Matters.  —  The  Machine  Itself  is  often  evidence  of  invention,  in 
addition  to  novelty  and  utility,  where  it  is  of  such  a  nature  that  it  can  be  seen 
that  it  came  from  a  creative  mind.8 

Acts  of  Particular  Mechanics.  — ■  The  fact  that  several  skilled  mechanics,  acting 
independently,  had  each  suggested  the  same  device  as  a  remedy  for  an 
acknowledged  defect  in  a  machine,  is  evidence  that  the  change  involved  mere 
mechanical  skill.9  So  the  fact  that  a  skilled  mechanic,  from  the  drawings 
and  specifications  of  a  prior  patent,  constructed  a  model  fully  disclosing  the 
improvements  or  changes  claimed  as  a  subsequent  invention,  shows  that  only 
mechanical  skill  was  necessary  to  produce  the  device.10  But  the  failure  of  a 
particular  mechanic  to  produce  the  device  is  not  conclusive  that  it  required 
invention.11  The  fact  that  the  device  is  simple  and  that  skilled  mechanics 
believe  they  could  have  produced  it  if  required  is  insufficient  to  show  want  of 
invention.13 

.  The  History  of  the  Alleged  invention  may  sometimes  furnish  the  necessary  evidence.13 

3.  Evidence  Only  in  Doubtful  Cases.  —  Goss 
Printing-Press  Co.  v.  Scott,  103  Fed.  Rep.  650; 
National  Hollow  Brake-Beam  Co.  v.  Intei- 
changeable  Brake-Beam  Co.,  qg  Fed.  Rep.  758  ; 
Sch warzvvaelder  v.  Detroit,  77  Fed.  Rep.  SS6; 
Dueber  Watch  Case  Mfg.  Co.  v.  Rohbins,  75 
Fed.  Rep.  17,  43  U.  S.  App.  391;  Corbin  Cabi- 
net Lock  Co.  v.  Eagle  Lock  Co.,  37  Fed.  Rep. 
338;  Consolidated  Electric  Mfg.  Co.  v.  Holtzer, 
(C.  C.  A.)  67  Fed.  Rep.  907 .  following  Olin  v. 
Timken,  155  U.  S.  141.  and  McDonald  v.  Whit- 
ney. 21  U.  S.  App.  428,  63  Fed.  Rep.  611,  and 
distinguishing  Watson  v.  Stevens,  5  U.  S.  App. 
101,  51  Fed.  Rep.  757. 

4.  See  McClain  v.  Ortmayer,  141  U.  S.  429. 
And  see  Adams  v.  Rellaire  Stamping  Co.,  141 
U.  S.  542,  wherein  the  court  said:  "  Where 
there  is  no  invention,  the  extent  of  the  use  is 
not  a  matter  of  moment." 

5.  Absence  of  Novelty.  —  Olin  v.  Timken, 
U.  S.  141. 

6.  Imitation  by  Others.  —  Hallock  v.  Davison, 
107  Fed.  Rep.  4S2;  Hancock  Inspirator  Co.  v. 
Jenks,  21  Fed.  Rep.  911;  Shannon  v.  J.  M.  W. 
Jones  Stationery,  etc.,  Co.,  9  Fed.  Rep.  205. 

7.  Failure  of  Device  to  Go  into  General  Use.  — 
Duer  v.  Corbin  Cabinet  Lock  Co.,  149  U.  S. 
216;  Bradford  v.  Belknap  Motor  Co.,  105  Fed. 
Rep.  63. 

8.  Device   Itself.  —  Enterprise   Mfg.  Co.  v. 

Sargent,  2S  Fed   Rep.  185. 

9.  Acts  of  Particular  Mechanics.  —  Haslem  v. 
Pittsburg  Plate-Glass  Co.,  68  Fed.  Rep.  479. 

10.  National  Co.  v.  Belcher,  68  Fed.  Rep.  665. 

11.  Johnson  Co.  z\  Pennsylvania  Steel  Co.. 
67  Fed.  Rep.  940. 

12.  Ross  v.  Montana  Union  R.  Co..  45  Fed. 
Rep.  424. 

13.  Enterprise  Mfg.  Co.  v.  Sargent,  2S  Fed. 
Rep.  185. 


cago  Packing,  etc.,  Co.,  9  Fed.  Rep.  547,  21 
Pal.  Off.  Gaz.  411;  Phillips  v.  Detroit,  4  B.  & 
A.  Pat.  Cas.  347,  17  Pat.  Off.  Gaz.  191. 

Where  the  public  use  of  a  patented  article 
shown  is  an  indiscriminate  use,  rather  than 
a  use  by  manufacturers  and  oilier  persons  en- 
gaged in  the  art,  it  is  not  of  especial  value 
to  the  court  in  a  suit  upon  the  patent.  Nutter 
v.  Brown,  gS  FeL  Rep.  892,  39  C.  C.  A.  332. 

1.  Reason  for  Rule.  —  McClain  v.  Ortmayer, 
141  U.  S.  428;  Gardner  v.  Herz.  118  U.  S.  190; 
Dueber  Watch-Case  Mfg.  Co.  v.  Robbins,  75 
Fed.  Rep.  17,  43  U.  S.  App.  391;  Ypsilanii 
Dress-stay  Mfg.  Co.  v.  Van  Valkenburg,  72 
Fed.  Rep.  277;  Saunders  v.  Allen,  60  Fed.  Rep. 
610,  20  U.  S.  App.  446.  But  see  Consolidated 
Car  Heating  Co.  v.  American  Electric  Heating 
Corp.,  82  Fed.  Rep.  993. 

2.  Decisive  in  Doubtful  Cases.  —  Keystone 
Mfg.  Co.  v.  Adams.  151  U.  S.  139;  Topliff  v. 
Topliff,  145  U.  S.  [56;  McClain  v.  Ortmayer, 
141  U.  S.  419;  Magowan  v.  New  York  Belting, 
etc.,  Co.,  141  U.  S.  332;  Webster  Loom  Co.  v. 
Higgins,  105  U.  S.  5S0;  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  93  U.  S.  486;  National 
Hollow  Brake-Beam  Co  v.  Interchangeable 
Brake-Beam  Co.,  (C.  C.  A.)  106  Fed.  Rep.  707; 
Lane  v.  Welds,  gg  Fed  Rep.  286,  3g  C.  C.  A. 
528;  Irwin  v.  Hasselman.  g7  Fed.  Rep.  g64,  38 
C  C.  A.  587,  affirming  86  Fed.  Rep.  642;  Streator 
Cathedral  Glass  Co.  v.  Wire-Glass  Co.,  (C. 
C.  A.)  97  Fed.  Rep.  950,  38  C.  C.  A.  573;  Rub- 
ber Tire  Wheel  Co.  v.  Columbia  Pneumatic 
Wagon  Wheel  Co.,  91  Fed.  Rep.  978;  Michi- 
gan Stove  Co.  v.  Fuller- Warren  Co.,  81  Fed. 
Rep.  376;  Codman  v.  Amia,  (C.  C.  A.)  74  Fed. 
Rep.  636;  H.  Tibbe,  etc.,  Mfg.  Co.  v.  Lampar- 
ter,  51  Fed.  Rep.  763;  Stearns  v.  Phillips,  43 
Fed.  Rep.  792;  Wilson  Packing  Co.  v.  Chicago 
Packing,  elc,  Co.,  9  Fed.  Rep.  547. 
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Continued  Experiment  in  the  production  of  the  device  is  evidence  of  invention.1 

Expert  Witnesses  may  testify  whether  or  not  it  required  invention  to  introduce 
certain  changes  in  existing  devices.* 

A  Decision  by  the  Courts  of  a  Foreign  Country  that  the  discovery  of  a  certain  process 
involved  the  exercise  of  patentable  invention,  while  not  binding  on  the  courts 
of  the  United  States,  is  yet  entitled  to  weight  as  the  opinion  of  trained  experts 
in  the  country  of  the  inventor  where  the  particular  art  was  best  understood.3 

Failure  to  Claim  a  Specific  Element  in  a  combination  as  a  separate  device,  all  the 
claims  being  for  a  combination,  is  an  admission  that  such  element  was  old 
and  was  not  invented  by  the  patentee.4 

Unexplained  and  Long  Delay  in  filing  application  for  a  patent  casts  a  doubt  upon 
the  allegation  of  invention.5 

The  Unopposed  Oath  of  the  inventor,  though  not  itself  sufficient,  is  some  evidence 
of  invention.6 

As  Between  Two  Conflicting  Patents,  Special  Equities  ill  favor  of  the  plaintiff  are  not 
to  be  considered,  since  the  public  interest  demands  that  the  true  facts  as 
against  the  original  patent  shall  be  known.7 

(7)  Weight  and  Sufficiency  of  Evidence.  —  While,  as  has  been  seen,  no  one 
of  the  considerations  above  enumerated  as  tending  to  show  invention  is  in 
itself  conclusive,  the  simultaneous  presence  of  several  or  all  of  them  is  satis- 
factory proof  of  invention.8  Thus  general  acceptance  and  use  of  the  device 
in  connection  with  evidence  of  long  and  unsuccessful  efforts  by  others  to 
produce  it  has  been  held  sufficient  evidence  of  invention  to  support  a  patent.9 
But  slight  evidence  of  invention  is  required  when  it  is  shown  in  what  the 
invention  consists,  and  where  proof  is  given  of  practical  utility.10 

4.  Novelty  and  Anticipation  —  a.  Necessity  of  Novelty. — The  patent 
act  authorizes  a  patent  only  for  new  and  useful  inventions  or  discoveries. 
Novelty  is  therefore  an  essential  element  of  patentability.11   But  mere  novelty 


1.  Continued  Experiments.  —  Gandy  v.  Main 
Belting  Co.,  143  U.  S.  587;  Horn  v.  Bergner, 
68  Fed.  Rep.  428. 

2.  Expert  Witnesses.  —  Dunbar  v.  Myers,  94 
U.  S.  195. 

8.  Badische  Anilin,  etc.,  Fabrik  v.  Kalle,  94 
Fed.  Rep.  163. 

4.  Overweight  Counterbalance  etc.,  Ele- 
vator Co.  v.  improved  Order,  etc.,  Assoc.,  94 
Fed.  Rep.  155. 

5.  Hunt  v.  McCaslin,  10  App.  Cas.  (D.  C.) 
527. 

6.  In  re  Fultz,  McA.  Pat.  Cas.  178,  9  Fed. 
Cas.  No.  5,156. 

7.  New  Departure  Bell  Co.  v.  Corbin,  88 
Fed.  Rep.  901. 

8.  Sufficiency  of  Evidence.  —  Hallock  v.  Davi- 
son, 107  Fed.  Rep.  4S2;  Campbell  Printing- 
Press,  etc.,  Co.  v.  Duplex  Printing-Press  Co., 
86  Fed.  Rep.  315;  Davis  v.  Parkman,  71  Fed. 
Rep.  961,  33  U.  S.  App.  340;  Horn  v.  Bergner, 
68  Fed.  Rep.  428;  National  Hollow  Brake- 
Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
(C.  C.  A.)  106  Fed.  Rep.  708. 

9.  Taylor  v.  Sawyer  Spindle  Co.,  75  Fed. 
Rep.  301,  39  U.  S.  App.  257;  Miller  v.  Picker- 
ing, 16  Fed.  Rep.  540,  25  Pat.  Off.  Gaz.  89; 
Ward  v.  Grand  Detour  Plow  Co.,  14  Fed.  Rep. 
696. 

10.  In  re  Fultz,  McA.  Pat.  Cas.  178,  9  Fed. 
Cas.  No.  5,156. 

11.  Novelty  Essential  —  England. —  Lane  Fox 
v.  Kensington,  etc.,  Electric  Lighting  Co., 
(1892)  3  Ch.  424. 

United  Slates.  —  Whitney  v.  Emmett,  Baldw. 
(U.  S.)  303;  Searls  v.  Merriam,  20  Blatchf.  (U. 
22  C.  of  L. — 20 


S.)  263;  Bruff  v.  Ives,  14  Blatchf.  (U.  S.)  198; 
Blanchard  v.  Putman,  2  Bond  (U.  S.)  84;  Mc- 
Cormick  v.  Seymour,  3  Blatchf.  (U.  S.I  209; 
McCormick  v.  Talcott,  20  How.  (U.  S.)  407; 
Hogg  v.  Emerson,  6  How.  (U.  S.)  437;  Lowell 
v.  Lewis,  1  Mason  (U.  S.)  182;  Seymour  v. 
Osborne,  n  Wall.  (U.  S.)  548;  Stimpson  v. 
Woodman,  10  Wall.  (U.  S.)  1 17  ;  Morey  v.  Lock- 
wood,  8  Wall.  (U.  S.)  230;  Richards  v.  Chase 
Elevator  Co.,  159  U.  S.  477;  Wollensak  v. 
Sargent,  151  U.  S.  221;  Busell  Trimmer  Co. 
v.  Stevens.  137  U.  S.  423;  Hill  v.  Wooster,  132 
U.S.  693;  Stephenson  v.  Brooklyn  Cross-Town 
R.  Co.,  114  U.  S.  149;  Pennsylvania  R.  Co.  v. 
Locomotive  Engine  Safety  Truck  Co.,  110  U.  S. 
490;  Packing  Co.  Cases,  105  U.  S.  566;  Dunbar 
v.  Myers,  94  U.  S.  198;  National  Hollow  Brake- 
Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
(CCA.)  106  Fed.  Rep.  693 ;  Lyons  v.  D  tucker, 
(C.  C.  A.)  106  Fed.  Rep.  416;  Badische 
Anilin,  etc.,  Fabrik  v.  Kalle,  94  Fed.  Rep.  175; 
Antisdel  v.  Chicago  Hotel  Cabinet  Co.,  89 
Fed.  Rep.  308;  Alaska  Refrigerator  Co.  v. 
Wisconsin  Refrigerator  Co.,  47  Fed.  Rep.  324; 
Hiller  v.  Levy,  41  Fed.  Rep.  627;  Conde  v. 
Valkenburgh,  39  Fed.  Rep.  7S8;  Krementz  v. 
Cottle  Co.,  39  Fed.  Rep.  323;  Boyd  v.  Janes- 
ville  Hay  Tool  Co.,  37  Fed.  Rep.  887;  Eclipse 
Mfg.  Co.  v.  Adkins,  36  Fed.  Rep.  554;  An- 
sonia  Brass,  etc.,  Co.  v.  Electrical  Supply  Co., 
32  Fed.  Rep.  81:  Mathews  v.  Flower,  25  Fed. 
Rep.  830;  Washburn,  etc.,  Mfg  Co.  v.  Grin- 
nell  Wire  Co.,  24  Fed.  Rep.  23;  U.  S.  v.  Gun- 
ning, 23  Fed.  Rep.  668;  Spill  v.  Celluloid  Mfg. 
Co.,  21  Fed.  Rep.  631 ;  Thompson  v.  Haight.  1 
U.  S.  L.  J.  563,  23  Fed.  Cas.  No.  13,957;  Sloat 
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without  invention  is  not  patentable.1 

b.  What  Constitutes  Patentable  Novelty.  —  Articles  may  be  new 
in  the  commercial  sense  which  are  not  new  in  the  sense  of  the  patent  law.2 
Patentable  novelty  consists  in  the  production  of  a  new  device  by  the  exercise 
of  invention.3  The  application  of  known  means  in  a  known  way  to  produce 
a  known  result,  although  a  better  one,  is  not  such  novelty  as  is  required  by 
the  patent  law.4  The  change  in  the  law  already  referred  to,  by  which  the 
union  of  novelty  and  utility  has  been  abandoned  as  a  conclusive  test  of 
patentability  and  the  requirement  of  invention  added,  has  made  the  classifica- 
tion of  the  cases  upon  this  subject  somewhat  difficult.  What  in  the  older 
cases  is  termed  want  of  novelty  would,  in  many  instances,  be  termed  want  of 
invention  in  the  later  cases,  and  the  phrase  "  want  of  patentable  novelty  "  is 
still  sometimes  used  to  mean  want  of  invention.  This  fact  must  be  kept  in 
mind  in  considering  what  was  really  decided  by  the  cases. 

c.  ANTICIPATION — (i)  In  General.  —  Where  the  precise  thing  has  existed 
before,  it  is  not  new,  and  therefore  is  not  patentable.  But  such  a  case  rarely 
occurs.  In  almost  every  instance  there  is  some  tangible  difference  between 
the  old  and  new  devices,  and  the  question  then  is  whether  the  production  of 
this  difference  involved  the  exercise  of  invention.  If  it  did,  the  new  device 
involves  patentable  novelty;  if  it  did  not,  the  new  device  is  anticipated  and 
not  patentable.  What  changes  in  existing  devices,  and  in  view  of  the  prior 
state  of  the  art,  involve  invention,  has  been  considered  in  previous  sections 
of  this  article.5 

(2)  What  Constitutes  —  (a)  in  General. — The  United  States  Patent  Act 
itself,  after  requiring  novelty,  proceeds  to  qualify  the  term  by  prescribing  what 
will  negative  it.  This  is  use  or  knowledge  by  others  in  this  country  prior  to 
the  invention,0  or  a  patent  7  or  a  description  in  a  printed  publication  in  this 


v.  Spring,  22  Fed.  Cas.  No.  12,948*7/  McCor- 
mick  v.  Seymour,  2  Blatchf.  (U.  S.)  240,  15 
Fed.  Cas.  No.  8,726;  In  re  Kemper,  McA.  Pal. 
Cas.  1.  14  Fed.  Cas.  No.  7.687;  Evans  v. 
Eaton,  Pel.  (C.  C.)  322,  8  Fed.  Cas.  No.  4,559; 
Bean  v.  Smallwood,  2  Story  (U.  S.)  408,  2  Fed. 
Cas.  No.  1,173;  Delano  v.  Scott,  Gilp.  (U.  S.) 
489,  7  Fed.  Cas.  No.  3,753;  Batten  v.  Clayton, 
2  Fed.  Cas.  No.  1,105;  Adams  v.  Joliet  Mfg. 
Co.,  3  B.  &  A.  Pat.  Cas.  1,  1  Fed.  Cas.  No.  56; 
Matthews  v.  Skates,  1  Fish.  Pat.  Cas.  602; 
Rice  v.  Heald,  13  Pac.  L.  Rep.  33,  20  Fed. 
Cas.  No.  11,752. 

District  of  Columbia.  —  In  re  Beswick.  16 
App.  Cas.  (D.  C.)  345. 

New  Hampshire.  —  Davis  v.  Bell,  8  N.  H. 
500,  31  Am.  D»c.  202;  Holden  v.  Curlis,  2  N. 
H.  61;  Case  v.  Morey,  1  N.  H.  347. 

See  also  infra,  this  subdivision,  Anticipa- 
tion —  Prior  Knowledge  or  Use. 

This  point  is  so  well  established  that  the 
authorities,  if  exhaustively  cited,  would  em- 
brace almost  all  cases  involving  infringe- 
ments. Further  cil ation  is  therefore  thought 
unnecessary. 

1.  See  supra,  this  section,  Invention — A'eces- 
sity. 

See  also  Hill  v.  Wooster.  132  U.  S.  693; 
Gardner  v.  Herz,  118  U.  S.  180;  Thompson  v. 
Boisselier.  114  U.  S.  1;  Arlington  Mfg.  Co.  v. 
Celluloid  Co..  97  Fed.  Rep.  91,  38  C.  C.  A.  60; 
Leach  v.  Chandler  24  Fed.  Rep.  791. 

2.  Patentable  and  Commercial  Novelty. —  Union 
Paper  Collar  Co.  v.  Van  Dusen,  23  Wall.  (U. 
S.)  530;  Milligan,  etc.,  Glue  Co.  v.  Upton,  1 
B.  &  A.  Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607, 
97  U.  S.  3. 

3.  Patentable  Novelty  Involves  Invention  — 


United  States.  —  American  Road-Mach.  Co.  v. 
Pennock,  etc.,  Co.,  164  U.  S.  26;  Knapp  -•. 
Morss,  150  U.  S.  221;  Hicks  v.  Kelsey,  iS 
Wall.  (U.  S.)  670;  Duer  v.  Corbin  Cabinet 
Lock  Co.,  149  U.  S.  216;  Ryan  v.  Hard.  145 
U.  S.  241;  Butler  v.  Sleckel,  137  U.  S.  21;  Hill 
v.  Wooster,  132  U.  S.  693;  Gardner  v.  Herz, 
11S  U.  S.  180;  Thompson  v.  Boisselier,  114  U. 
S.  i;  Western  Electric  Mfg.  Co.  v.  Ansonia 
Brass,  etc.,  Co.,  114  U.  S.  447;  Vinton  v. 
Hamilton,  104  U.  S.  4S5;  Dunbar  v.  Myers,  94 
U.  S.  187;  Indiana  Novelty  Mfg.  Co.  v. 
Crocker  Chair  Co.,  (C.  C.  A.)  103  Fed.  Rep. 
496;  Plastic  Fireproof  Constr.  Co.  v.  San 
Francisco,  97  Fed.  Rep.  620;  Arlington  Mfg. 
Co.  v.  Celluloid  Co.,  97  Fed.  Rep.  91;  U.  S. 
Repair,  etc.,  Co.  v.  Standard  Paving  Co.,  87 
Fed.  Rep.  339;  Johnson  v.  Hero  Fruit-Jar  Co., 
55  Fed.  Rep.  659;  Singer  Mfg.  Co.  v.  Brill.  (C. 
C.  A.)  54  Fed.  Rep.  3S0;  Edison  Electric  Light 
Co.  v.  U.  S.  Electric  Lighting  Co.,  (C.  C.  A.) 
52  Fed.  Rep.  300;  Richmond  v.  Atwood,  4S 
Fed.  Rep.  910,  5  U.  S.  App.  1;  Pope  Mfg.  Co. 
v.  Clark,  46  Fed.  Rep.  7S9;  Sax  v.  Taylor 
Iron-Works,  30  Fed.  Rep.  S35;  McClain  v. 
Ortmayer,  33  Fed.  Rep.  2S4;  Washburn,  etc., 
Mfg.  Co.  v.  Beat-Em-All  Barb-Wire  Co..  33 
Fed.  Rep.  261;  Mellon  v.  Smith-Davis  Mfg. 
Co.,  23  Fed.  Rep.  153. 

District  of  Columbia.  —  In  re  Bedford,  14 
App.  Cas.  (D.  C.)  376;  In  re  Barrait,  11  App. 
Cas.  (D.  C.)  177. 

4.  Smith  v.  Nichols,  Holmes  (U.  S.)  172. 

5.  See  supra,  this  section,  Invention  —  Par- 
ticular Tests  of  Invention, 

6.  See  infra,  this  subdivision,  Prior  Knowl- 
edge or  Use. 

7.  See  infra,  this  subdivision,  Prior  Patent;. 
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or  any  foreign  country  prior  to  the  invention  or  discovery.1 

(b)  Prior  Knowledge  or  Use  —  aa.  In  General.  —  By  express  provision  of  the  patent 
act  the  invention  must  not  have  been  known  or  used  by  others  in  this  country 
prior  to  the  completion  of  the  invention  or  discovery.2  The  fact  that  former 
methods  may  have  pointed  out  the  way  and  been  utilized  in  the  production 
of  an  improved  method  does  not  deprive  the  latter  of  patentable  novelty.3 
And  it  is  immaterial  that  the  anticipating  device  may  have  been  inferior  in 
degree  of  utility  and  perfection.4  It  is  not  necessary  to  inquire  whether  the 
anticipating  device  possessed  utility  or  was  in  all  respects  patentable.5  The 
rule  that  prior  knowledge  or  use  in  this  country  will  defeat  a  patent  is  appli- 
cable to  both  domestic  and  foreign  inventions.6 

bl>.  Nature  and  Extent  of  Knowledge  or  Use.  —  In  the  United  States,  under  the 
statute,  a  single  prior  use  in  this  country  constitutes  an  anticipation  and  nega- 
tives patentable  novelty.7  Prior  knowledge  or  use  by  a  single  person  is  suffi- 
cient to  negative  novelty;  general  knowledge  or  use  is  not  necessary.8  The 
fact  that  the  thing  in  use  was  hidden  from  sight  is  immaterial.9  Of  course,  a 
more  general  prior  knowledge  and  use  than  that  already  considered  is  suffi- 
cient to  prevent  a  subsequent  invention  from  being  new.10 

In  Foreign  Country.  —  Whenever  it  appears  that  a  patentee,  at  the  time  of 
making  his  application  for  a  patent,  believed  himself  to  be  the  original  and 
first  inventor  or  discoverer  of  the  thing  patented,  "  the  same  shall  not  be  held 
to  be  void  on  account  of  the  invention  or  discovery,  or  any  part  thereof,  hav- 
ing been  known  or  used  in  a  foreign  country  before  his  invention  or  discovery 
thereof,  if  it  had  not  been  patented  or  described  in  a  printed  publication."  11 
Under  this  statutory  exception  no  amount  of  foreign  knowledge  or  use  will 
affect  the  patentability  of  an  invention,  provided  the  conditions  concur  that  the 
patentee  believed  himself  to  be  the  original  and  first  inventor  or  discoverer, 
and  the  thing  itself  had  not  been  patented  or  described  in  a  printed  publica- 
tion.'2 But  the  patentee  must  be  the  inventor  with  reference  to  foreign  coun- 

1.  See  infra,  this  subdivision,  Prior  Descrip-  v.  Ogdcn,  18  Wall.  (U.  S.)  120,  7  Blatchf.  (U. 
Hon  in  Printed  Publication.  S.)  61,  5  Fed.  Cas.  No.  2,950;  Rich  v.  Lippin- 

2.  U.  S.  Rev.  Stat.,  §  4886.  cott,  2  Fish.  Pat.  Cas.  1,  20  Fed.  Cas.  No. 

3.  Permissible  Use  of  Former  Methods.  —  Whit-  11,758;  Knox  v.  Loweree,  1  B.  &  A.  Pat  Cas. 
tlesey  v.  Ames,  9  Biss.  (U.  S.)  225;  Wales  v.  589,  14  Fed.  Cas.  No.  7,910;  Rice  v.  Garnhart, 
Waterbury  Mfg.  Co.,  59  Fed.  Rep.  285;  Davis  34  Wis.  453,  17  Am.  Rep.  448.  See  Reiter  v. 
v.  Parkman,  45  Fed.  Rep.  693;  International  Jones,  35  Fed.  Rep.  421. 

Tooth  Crown  Co.  v.  Richmond,  30  Fed.  Rep.  In  Harrison  v.  Kennedy,  149  Pa.  St.  3,  it 

775;  Parker  v.  Stiles,  5  McLean  (U.  S.)  44,  18  was  held  that  to  invalidate  a  patent  the  want 

Fed.  Cas.  No.  10,749.  of  novelty  must  be  such  as  shows  that  the  in- 

4.  Inferior  Anticipating  Devices.  —  Magin  v.  vention  was  known  to  the  public. 

Karle,  150  U.  S.  387;  MacDonald  v.  McLean,  9.  Device  Hidden  from  Sight  While  in  Use. — 
38  Fed.  Rep.  328;  Waterman  v.  Thomson,  2  Brush  v.  Condit,  132  U.  S.  49;  Hall  v.  Mac- 
Fish.  Pat.  Cas.  461,  29  Fed.  Cas.  No.  17,260;  neale,  107  U.  S.  97. 

Aiken  v.  Dolan,  3  Fish.  Pat.  Cas.  197,  1  Fed.  10.  Sufficiency  of  Prior  Knowledge  or  Use  in  Gen- 

Cas.  No.  no.  eral.  —  Coffin  v.  Ogden,  18  Wall.  (U.  S.)  120; 

A  combination  of  a  cabinet  and  sewing  ma-  American  Roll-Paper  Co.  v.  Weston,  59  Fed. 

chine  is  not  patentable  where  crude  combina-  Rep.   147,   16  U.  S.  App.    559;    Acme  Hay 

tions of  the  shipping  box  and  the  machine  have  Harvesting  Co.  v.  Martin,  33  Fed.  Rep.  249; 

been  made  by  manufacturers.    Ross  v.  Wol-  J.  L.  Mott  Iron-Works  v.  Cassidy,  31  Fed.  Rep. 

finger,  5  Pat.  Off.  Gaz.  117,  20  Fed.  Cas.  No.  47;  Morris  v.  Huntington  1  Paine  (U.  S.)  348, 

i2.oSr.  17  Fed.  Cas.  No.  9,831;   Aiken  ->.  Dclan,  3 

5.  Packard  v.  Lacing-Stud  Co. ,  70  Fed.  Rep.  Fish.  Pat.  Cas.  197,  1  Fed.  Cas.  No.  no. 

66,  33  U.  S.  App.  306.  11.  Foreign  Knowledge  or  Use  —  When  Imma- 

6.  Foreign  Inventions.  —  Welsbach  Light  Co.  terial.  —  U.  S.  Rev.  Stat.,  §  4925  (Act  July  8, 
v.  American  Incandescent  Lamp  Co.  98  Fed.  1870). 

Rep.  613,  39  C.  C.  A.  185.  12.  Hurlbut  v.  Schillinger,  130  U.  S.  456; 

7.  Single  Prior  Use. —  Brush  v.  Condit,  132  O'Reilly  v.  Morse,  15  How.  (U.  S.)  62;  Gayler 
U.  S.  46;  Simmonds  v.  Morrison,  44  Fed.  Rep.  v.  Wilder,  10  How.  (U.  S.)  496;  Judson  v. 
757.  See  also  In  re  Haggenmacher,  (1898)  2  Cope,  1  Bond  (U.  S.)  327;  Elizabeth  v.  Ameri- 
Ch.  280,  67  L.  J.  Ch.  675.  But  compare  Gay-  can  Nicholson  Pavement  Co.,  97  U.  S.  126; 
ler  v.  Wilder,  10  How.  (U.  S.)  477.  See  also  Roemer  v.  Simon,  95  U.  S.  214:  Badische 
infra,  this  section.  Abandonment.  Anilin,  etc..  Fabrik  v.    Kalle,  94  Fed.  Rep. 

8.  Prior  Knowledge  or  Use  by  Single  Person. —  163;  American  Sulphite  Pulp  Co.  v.  Howland 
Bedford  v.  Hunt,  1  Mason  (U.  S.)  302 ;  Coffin  Falls  Pulp  Co.,  70  Fed.  Rep.  986;  Holmes 
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tries  as  well  as  to  this;  that  is  to  say,  he  must  be  an  original  inventor,  and  not 
a  mere  importer  of  the  invention.1  In  the  absence  of  evidence  to  the  con- 
trary the  presumption  is  that  the  patentee  at  the  time  of  making  his  applica- 
tion believed  himself  to  be  the  first  inventor  or  discoverer  of  the  thing 
patented.2 

-Prior  to  This  Statute  knowledge  or  use  in  any  part  of  the  world  was  sufficient 
to  defeat  patentability.3 

Knowledge  of  Advantages  of  Device.  —  Upon  the  question  of  anticipation  it  is 
wholly  immaterial  whether  the  advantages  and  utility  of  a  device  were  known 
to  the  prior  manufacturers  or  not.  The  mere  discovery  of  new  qualities  in 
an  old  device  or  product  is  not  patentable.4 

The  Length  of  Time  for  which  the  prior  device  was  used  is  not  material,  except 
so  far  as  it  may  tend  to  show  that  the  prior  device  was  an  unsuccessful  and 
abandoned  experiment.5 

cc.  Accidental  or  Unintentional  Production.  — The  mere  accidental  production 
of  a  result  not  recognized  as  important  or  understood  by  the  producer  is  not 
an  anticipation  of  a  later  patent  for  the  same  thing  to  one  who  discovers  the 
principle  and  puts  it  into  use,6  but  if  the  result  is  understood,  and  the  device 
has  gone  into  use,  it  constitutes  an  anticipation  whether  it  originated  in  design 
or  by  accident.7 

</«/.  Lost  or  Forgotten  Arts  or  Devices.  —  A  patent  for  an  invention  to  one  who 
rediscovers  and  invents  lost  or  forgotten  arts  and  devices  is  not  void  for  want 
of  novelty. s 


Electric  Protective  Co.  v.  Metropolitan  Burglar 
Alarm  Co.,  22  Fed.  Rep.  341;  Doyle  v.  Spauld- 
ing, 19  Fed,  Rep.  744;  Worswick  Mfg.  Co.  v. 
Steiger,  17  Fed.  Rep.  250;  Union  Sugar  Refi- 
n?ry  v.  Matthiesson,  3  Cliff.  (U.  S.)  639,  24 
Fed.  Cas.  No.  14,399;  McFarland  v.  Spencer, 
32  Pat.  Off.  Gaz.  893. 

Knowledge  of  Prior  Use  in  a  Foreign  Country 
will  not  deprive  one  of  the  right  to  a  patent, 
where,  before  securing  such  knowledge,  he 
had  so  far  developed  and  perfected  his  idea  as 
to  constitute  a  complete  invention.  American 
Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp  Co., 
80  Fed.  Rep.  395,  50  U.  S.  App.  52. 

Permitted  Foreign  Use  —  Abandonment.  — 
Prior  foreign  knowledge  and  use  with  the 
knowledge  and  consent  of  the  inventor 
amounts  to  an  abandonment.  Shaw  v.  Cooper, 
7  Pet.  (U.  S  )  292.  See  also  infra,  this  sec- 
tion. Abandonment. 

1.  Importer  of  Invention.  —  Roemer  v.  Simon, 
95  U.  S.  214;  Seivall  v.  Jones,  91  U.  S.  171; 
Thompson  v.  Haight,  1  U.  S.  L.  J.  563,  23 
Fed.  Cas.  No  13,957;  Doyle  v.  Spaulding,  19 
Fed.  Rep.  744;  Illingworth  v.  Spaulding,  9 
Fed.  Rep.  61  r. 

2.  Presumption.  —  Union  Sugar  Refinery  v. 
Matthiesson,  3  Cliff.  (U.  S.)  639,  24  Fed.  Cas. 
No.  14,399. 

3.  Evans  v.  Eaton,  Pet.  (C.  C.)  322,  8  Fed. 
Cas.  No.  4,559. 

4.  Discovery  of  New  Qualities  in  Old  Device.  — 
McEwan  Bros.  Co.  v.  McEwan,  91  Fed.  Rep. 
791:  Soehner  v.  Favorite  Stove,  etc.,  Co.,  84 
Fed.  Rep.  182  54  U,  S.  App.  389. 

5.  Length  of  Time  of  Prior  Use.  —  Brush  v. 
Condit,  132  U.  S.  48,  wherein  the  use  of  a 
single  device  for  onlv  two  months  and  a  half 
was  held  to  constitute  an  anticipation.  See 
also  infra,  this  subdivision.  Experiments  and 
Incomplete  Inventions, 

6.  Accidental  Production  Not  Understood.  — 
Ansonia  Brass,  etc  ,  Co.  v.  Electrical  Supply 


Co.,  144  U.  S.  ir;  New  York  v.  Ransom,  23 
How.  (U.  S.)487;  Tilghman  v.  Proctor,  102  U. 
S.  711;  Chisholm  v.  Johnson.  106  Fed.  Rep. 
191 ;  Tannage  Patent  Co.  v.  Donallan,  93  Fed. 
Rep.  811;  Wickelnian  v.  A.  B.  Dick  Co.,  (C. 
C.  A.)  88  Fed.  Rep.  264;  Pittsburgh  Reduction 
Co.  v.  Cowles  Electric  Smelting,  etc.,  Co.,  55 
Fed.  Rep.  301;  Boyd  v.  Cherry,  50  Fed.  Rep. 
279;  Pelton  J).  Waters,  1  B.  &  A.  Pat.  Cas.  599, 
19  Fed.  Cas.  No.  10,913;  Livingston  Jones, 
1  Fish,  Pat.  Cas.  521.  15  Fed.  Cas.  No.  8,413; 
Andrews  v.  Carman,  13  Blatchf.  (U.  S.)  307,  1 
Fed.  Cas.  No.  371. 

Identity  which  is  purely  accidental,  not  con- 
templated, and  is  discovered  subsequent  to  a 
second  patent,  does  not  anticipate  such  patent 
where  the  article  is  not  designed  for  the 
same  purpose.  Clough  v.  Barker,  106  U.  S. 
166. 

Illustration.  —  An  invention  consisting  in 
giving  to  the  jet  holes  of  a  vertical- faced  gas 
burner  an  upward  inclination,  is  not  antici- 
pated bv  the  previous  use  of  gas-log  burners 
which,  on  some  part  of  their  circumference, 
had  jet  holes  inclined  upward,  as  this  was 
a  mere  accidental  use,  without  recognition  of 
its  beneficial  results.  Taylor  Burner  Co.  v. 
Diamond,  72  Fed.  Rep.  182,  applying  Topliff 
v.  Topliff,  145  U.  S.  156. 

7.  National  Harrow  Co.  v.  Quick,  74  Fed. 
Rep.  236,  46  U.  S.  App.  70. 

The  fact  that  the  inventor  of  a  feature  in  a 
machine  which  anticipates  the  patented  inven- 
tion did  not  understand  or  have  in  view  the 
particular  advantage  of,  or  the  function  per- 
formed by,  such  feature,  will  not  prevent  its 
invalidating  the  patent.  Woodbury  Patent 
Planing  Mach.  Co.  v.  Keith.  4  B.  &  A.  Pat. 
Cas.  100,  30  Fed.  Cas.  No.  17,970. 

8.  Lost  or  Forgotten  Arts  and  Devices.  —  Gavler 
*.  Wilder,  10  How.  (U.  S.)  477;  Hall  v.  Bird, 
6  Blatchf  (U.  S.)43S,  n  Fed.  Cas.  No.  5.926. 
See  also  Mason  v.  Hepburn,  13  App.  Cas.  (D. 
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ee.  Concealed  Inventions.  —  A  prior  discovery  and  use  of  a  patented  device 
will  not  invalidate  the  patent  provided  such  discovery  and  use  arc:  kept  secret 
and  concealed,1  especially  where  such  prior  invention  or  device  is  afterwards 
forgotten.2  The  knowledge  or  use  which  will  invalidate  a  patent  is  knowl- 
edge or  use  existing  in  a  manner  accessible  to  the  public.3  But  where  there 
is  no  intentional  concealment,  it  is  immaterial  how  limited  the  prior  knowledge 
or  use  may  be.4  A  written  description  not  made  public  does  not  anticipate, 
and  this  principle  has  been  applied  to  an  application  for  a  patent  filed  in  the 
patent  office.5 

ff.  Reduction  to  Practical  Use  or  Operation.  —  In  order  to  constitute  an 
anticipation  so  as  to  defeat  the  patentability  of  a  later  invention,  the  prior 
device  must  have  been  so  far  perfected  as  to  be  reduced  to  practical  use  or 
operation.6  A  mere  prior  suggestion  will  not  anticipate  or  defeat  a  patent  to 
the  one  who  first  practically  applies  it.7  If  the  inventor  has  not  reduced  his 
idea  to  practice  and  embodied  it  in  some  distinct  form,8  he  has  not  progressed 
beyond  an  experiment.  The  idea  must  be  embodied.9  The  one  who  first 
reduces  the  invention  to  a  fixed,  positive,  and  practical  form  has  the  prior  and 
best  right  to  a  patent.10    The  filing  of  an  allowable  application  for  a  patent 


C.)  86;  Aiken  v.  Dolan,  3  Fish.  Pal.  Cas.  197, 
1  Fed.  Cas.  No.  110. 

1.  Concealed  Invention  Not  an  Anticipation.  — 
Whitney  v.  Emmett,  Baldw.  (U.  S.)  303,  1 
Robb  Pat.  Cas.  567;  Rowley  v.  Mason,  2  Am. 
L.  T.  106;  Judson  v.  Bradford,  3  B  &  A.  Pal. 
Cas.  539;  Sayles  v.  Chicago,  etc.,  R.  Co..  2 
Fish.  Pat.  Cas.  523,  1  Biss.  (U.  S.)  468;  Stain- 
thorp  v.  Humiston,  4  Fish.  Pat.  Cas.  107; 
Piper  v.  Brown,  4  Fish.  Pat.  Cas.  175;  Bates 
v.  Coe,  98  U.  S.  46;  Acme  Flexible  Clasp  Co. 
v.  Cary  Mfg.  Co.,  96  Fed.  Rep.  344;  Zinsser  v. 
Kremer,  39  Fed.  Rep.  ru;  Cahoon  v.  Ring,  1 
Cliff.  (U.  S.)  592,  1  Fish.  Pat.  Cas.  397,  4  Fed. 
Cas.  No.  2,292;  Stephens  v.  Felt,  22  Fed.  Cas. 
No.  i3,36Srt/  Packard  v.  Gilbert.  18  Fed.  Cas. 
No.  10,651:  Passaic  Zinc  Co  v.  Spear,  32  Leg. 
Int.  (Pa.)  362,  18  Fed.  Cas.  No.  10,789;  Hasel- 
den  v.  Ogden,  3  Fish.  Pat.  Cas.  378,  11  Fed. 
Cas.  No.  6,190;  Hayden  v.  Suffolk  Mfg.  Co.,  4 
Fish.  Pat.  Cas.  86,  11  Fed.  Cas.  No.  6,261; 
Hedden  v.  Eaton,  2  N.  J.  L.  J.  49,  11  Fed.  Cas. 
No.  6,318;  Hartshorn  v.  Tripp,  7  Blatchf.  (U. 
S.)  120,  11  Fed.  Cas.  No.  6,168. 

2.  Forgotten  Devices.  —  Gayler  v.  Wilder,  10 
How.  (U.  S.)  477;  Hall  v.  Bird.  3  Fish.  Pat. 
Cas.  595,  6  Blatchf.  (U.  SO438;  Bullock  Print- 
ing Press  Co.  v.  Jones,  3  B.  &  A.  Pat.  Cas.  195. 

3.  Knowledge  or  Use  Must  Be  Accessible  to  Pub- 
lic.—  Gayler  v.  Wilder,  10  How.  (U.  S.)  477; 
Acme  Flexible  Clasp  Co.  v.  Cary  Mfg.  Cc,  96 
Fed.  Rep.  344;  Harrison  v.  Kennedy,  149  Pa. 
St.  3.  But  see  Mason  v.  Hepburn,  13  App. 
Cas.  (D.  C.)  86. 

4.  Actual  Extent  of  Prior  Knowledge  or  Use  Im- 
material.—  Stephens  v.  Felt,  22  Fed.  Cas.  No. 
13,368(7;  Passaic  Zinc  Co.  v.  Spear,  32  Leg. 
Int.  (Pa.)  362,  18  Fed.  Cas.  No.  10,789;  Pack- 
ard v.  Gilbert,  18  Fed.  Cas.  No.  10,651. 

5.  Unpublished  Written  Description.  —  Lyman 
Ventilating,  etc.,  Co.  v.  Lalor,  12  Blatchf.  (U. 
S.)  303.  15  Fed.  Cas.  No.  8.632;  Northwestern 
F.  Extinguisher  Co.  v.  Philadelphia  F.  Ex- 
tinguisher Co.,  6  Pat.  Off.  Gaz.  34;  Harrison 
v.  Kennedy,  149  Pa.  St.  3. 

6.  Reduction  of  Prior  Device  to  Use  or  Operation 
—  United  Slates.  —  Parkhursl  v.  Kinsman,  I 
Blatchf.  (U.  S.)48S;  Cahoon  v.  Ring,  1  Cliff. 
(U.  S.)  592,  1  Fish.  Pat.  Cas.  397;  Heath  v. 


Hildreth,  Cranch  Pal.  Dec.  96,  11  Fed.  Cas. 
No.  6,309;  Bedford  v.  Hunt,  1  Mason  (U.  S.) 
302;  Coffin  v.  Ogden,  18  Wall.  (U.  S.)  120; 
Seymour  v.  Osborne,  n  Wall.  (U.  S.)  ^52; 
Whitely  v.  Swayne,  7  Wall.  (U.  S.)  685;  Wash- 
burn v.  Gould,  3  Story  (U.  S.)  122;  Telephone 
Cases,  126  U.  S.  1;  Webster  Loom  Co.  v.  Hig- 
gins,  105  U.  S.  580;  Parham  v.  American 
Buttonhole,  etc.,  Mach.  Co.  4  Fish.  Pat.  Cas. 
468;  Rich  v.  Lippincott,  2  Fish.  Pat.  Cas.  1; 
Fruit-Cleaning  Co.  v.  Fresno  Home-Packing 
Co.,  94  Fed.  Rep.  845  ;  American  Graphophone 
Co.  v.  Leeds,  87  Fed.  Rep.  873;  Peoria  Target 
Co.  v.  Cleveland  Target  Co.,  47  Fed.  Rep.  728; 
Eagle  Mfg.  Co.  v.  Miller,  41  Fed.  Rep.  351; 
Uhlmann  v.  Bartholomae,  etc..  Brewing  Co., 
41  Fed.  Rep,  132;  Miller  v.  Foree,  9  Fed.  Rep. 
603;  Union  Sugar  Refinery  v.  Matthiesson,  3 
Cliff.  (U.  S.)  639,  24  Fed.  Cas.  No.  14,399; 
Foote  v.  Silsby,  1  Biatchf.  (U.  S.)  445,  9  Fed. 
Cas.  No.  4,916. 

District  of  Columbia.  —  McBerty  v.  Cook,  16 
App.  Cas.  (D.  C.)  133;  Griffin  v.  Swenson,  15 
App.  Cas.  (D.  C.)  135;  Bader  v.  Vajen,  14  App, 
Cas.  (D.  0)241;  Tracy  v.  Leslie,  14  App.  Cas. 
(D.  C.)  12b,  following  Breul  v.  Smith,  10  App. 
Cas.  (D.  C.)  180.  See  supra,  this  section,  In- 
vention, subdiv.  b.  (2)  (111)  Reduction  to  Prac- 
tical Use  or  Operation. 

7.  Prior  Suggestion  Insufficient.  —  Foote  v. 
Silsby,  1  Blatchf.  (U.  S.)  445  9  Fed.  Cas.  No. 
4,916;  Diamond  Match  Co.  v.  Schenck.  71  Fed. 
Rep.  521;  National  Co.  v.  Belcher,  71  Fed. 
Rep.  876,  39  U.  S.  App.  95.  See  Consolidated 
Brake-Shoe  Co.  v.  Detroit  Steel,  etc.,  Co.,  59 
Fed.  Rep.  902. 

8.  Embodiment  in  Distinct  Form.  —  Parkhurst 
v.  Kinsman,  1  Blatchf.  (U.  S.)  488. 

9.  Richardson  v.  Noyes,  2  B.  &  A.  Pat.  Cas. 
398. 

10.  First  Reducer  to  Practicable  Form  Entitled  to 
Patent.  —  Ellithorpe  1.  Robertson,  2  Fish.  Pat. 
Cas.  83,  4  Blatchf.  (U.  S.)  307;  Foote  v.  Silsby, 
2  Blatchf.  (U.  S.)  260;  Parkhurst  v.  Kinsman, 
1  Blatchf.  (U.  S.)  488;  Rich  v.  Lippincott,  2 
Fish.  Pat.  Cas.  1:  Whitely  v.  Swayne,  4  Fish. 
Pat.  Cas.  117,  7  Wall.  (U.  S.)  685;  Sevmour  v. 
Osborne,  3  Fish.  Pat.  Cas.  555,  11  Wall.  (U. 
S.)  516;  White  v.  Allen,  2  Cliff.  (U.  S.)  224; 
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constitutes  a  sufficient  reduction  to  practice  upon  the  question  of  priority.1 
A  drawing  or  a  model  is,  according  to  some  cases,  a  sufficient  reduction  to 
practice  to  support  a  claim  of  priority,2  though  other  cases  have  taken  a  con- 
trary view.3  The  construction  of  a  complete  machine  embodying  the  idea  is 
not  necessary  if  the  discovery  has  been  so  manifested  before  the  world  that 
one  skilled  in  the  particular  art  would  be  able  to  reproduce  it.4  "  Reduced 
to  practice"  does  not  import  bringing  the  invention  into  use,  but  rather 
reducing  it  to  such  form  as  to  remove  it  from  the  condition  of  mere  theory.5 
The  device  must  be  reduced  to  a  form  capable  of  being  used,  but  it  is  not 
necessary  that  it  should  have  been  actually  used.0  Anticipatory  matter  which 
has  never  gone  into  practical  use  is  to  be  narrowly  construed.7  But  where  a 
complete  invention  is  exhibited  publicly,  it  constitutes  such  anticipation  as 
will  defeat  a  subsequent  patent  to  another  person,  though  the  first  inventor 
did  not  put  it  to  any  practical  use.8 

gg.  Experiments  and  Incomplete  Inventions.  —  Mere  experimental  devices  or 
uses  do  not  constitute  an  anticipation,9  where  such  experiments  were  unsuc- 


Reed  v.  Cutter,  I  Story  (U.  S.)  590;  Agawam 
Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.)  583; 
Albright  v.  Celluloid  Harness-Trimming  Co., 
2  B.  &  A.  Pat.  Cas.  629;  Pennsylvania  Diamond 
Drill  Co.  v.  Simpson,  37  Pat.  Off.  Gaz.  218; 
Miller  v.  Pickering,  25  Pat.  Off.  Gaz.  89,  16 
Fed.  Rep.  540,  Roberts  v.  Dickey,  1  Pat.  Off. 
Gaz.  4.  See  also  infra,  this  title,  Persons  En- 
titled to  Patents. 

1.  Application  for  Patent.  —  McCormick  v. 
Cleal,  12  App.  Cas.  (D.  C.)  335;  Croskey  v. 
Atterbury,  9  App.  Cas.  (D.  C.)  207 ,  following 
Porter  v.  Louden,  7  App.  Cas.  (D.  C.)64;  Yates 
v.  Huson,  8  App.  Cas.  (D.  C.)  93. 

2.  Drawing  or  Model  Sufficient.  —  Webster 
Loom  Co.  v.  Higgins,  105  U.  S.  580;  Heath  -'. 
Hildreth,  McA.  Pat.  Cas.  12,  n  Fed.  Cas.  No. 
6,309. 

3.  Model  or  Drawings  Insufficient.  —  Stihvell, 
etc.,  Mfg.  Co.  1.  Cincinnati  Gaslight,  etc.,  Co., 
1  B.  &  A.  Pat.  Cas.  610;  Decker  v.  Grote,  10 
Blatchf.  (U.  S.)  331,  6  Fish.  Pat.  Cas.  143;  Ca- 
hoon  v.  Ring,  1  Cliff.  (LT.  S.)  592;  Ellithorpe  v. 
Robertson,  Law's  Dig.  428.  §  48;  Reeves  t. 
Keystone  Bridge  Co.,  5  Fish.  Pat.  Cas.  456. 

4.  Farley  v.  National  Steam  Gauge  Co., 
McA.  Pat.  Cas.  618,  8  Fed.  Cas.  No.  4,648. 

5.  Bringing  into  General  Use  Unnecessary.  — 
Heath  v.  Hildreth,  Cranch  Pat.  Dec.  96,  McA. 
Pat.  Cas.  12,  11  Fed.  Cas.  No.  6,309;  Perry  v. 
Cornell,  Cranch  Pat.  Dec.  132,  19  Fed.  Cas. 
No.  11,002;  Coffin  v.  Ogden,  3  Fish.  Pal.  Cas. 
640,  7  Blatchf.  (U.  S.)  61;  Lyman  Ventilat- 
ing, etc.,  Co.,  v.  Lalor,  12  Blatchf.  (U.  S.)  303; 
Northwestern  Fire  Extinguisher  Co.  r.  Phila- 
delphia Fire  Extinguisher  Co.,  6  Pat.  Off. 
Gaz.  34. 

6.  Actual  Use  Unnecessary.  —  Parker  v.  Fergu- 
son, 1  Blatchf.  (U.  S.)  407;  Pitts  v.  Wemple,  2 
Fish.  Pat.  Cas.  10,  1  Biss.  (U.  S.)  87;  Coffin  v. 
Ogden,  3  Fish.  Pat.  Cas.  640,  7  Blatchf.  (U.  S.) 
61;  Heath  v.  Hildreth,  Cranch  Pat. "Dec.  96.  n 
Fed.  Cas.  No.  6,309;  Rich  v.  Lippincott,  2 
Fish.  Pat.  Cas.  1;  Spring  v.  Packard,  1  B.  & 
A.  Pat.  Cas.  531. 

Use  as  Evidence  of  Reduction  to  Practice.  — 
Putting  into  use  is  evidence  of  reduction  to 
practice.  Coffin  v.  Ogden,  7  Blatchf.  (U.  S.) 
61. 

Making  a  machine  and  applying  it  to  actual 
use  without  patenting  it  is  a  complete  inven- 


tion. Stephenson  v.  Brooklvn  Cross-Town  R. 
Co.,  19  Blatchf.  (U.  S.)  473,  14  Fed.  Rep. 
457- 

One  or  two  successful  applications  are  suffi- 
cient. Miller  v.  Foree,  9  Fed.  Rep.  603,  21 
Pat.  Off.  Gaz.  947. 

7.  Simonds  Rolling-Mach.  Co.  v.  H&thorn 
Mfg.  Co.,  90  Fed.  Rep.  201. 

8.  Successful  Public  Trial  or  Exhibition.  — 
Northwestern  Fire  Extinguisher  Co.  v.  Phila- 
delphia Fire  Extinguisher  Co.,  1  B.  &  A.  Pat. 
Cas.  177,  18  Fed.  Cas.  No.  10,337;  Coffin  v. 
Ogden,  7  Blatchf.  (U.  S.)  61,  5  Fed.  Cas.  No. 
2,950. 

9.  Experiments  Not  an  Anticipation.  —  Whittle- 
sey v.  Ames,  9  Biss.  (U.  S.)  225;  Hicks  v.  Otto. 
22  Blatchf.  (U.  S.)  94,  19  Fed.  Rep.  749;  Put- 
nam v.  Hollender.  19  Blatchf.  (U.  S.)  48.  6 
Fed.  Rep.  8S2;  Andrews  v.  Carman,  13  Blatchf. 
(U.  S.)  307;  Aultman  v.  Holley,  11  Blatchf. 
(U.  S.)  317,  6  Fish.  Pat.  Cas.  534;  Doughty  v. 
Dav,  9  Blatchf.  (U.  S.)  262;  Wilcox  v.  Komp, 
7  Blatchf.  (U.  S.)  126;  Hall  v.  Bird,  6  Blatchf. 
(U.  S.)  438;  Hitchcock  v.  Tremaine.  9  Blatchf. 
(U.  S.)  550,  5  Fish.  Pat.  Cas.  310;  Elliihorp  v. 
Robertson,  4  Blatchf.  (U.  S.)  307;  Sickels  v. 
Borden,  3  Blatchf.  (U.  S.)  535;  Many  v.  Jag- 
ger,  1  Blatchf.  (U.  S  )  372;  Wayne  v.  Holmes. 
1  Bond  (U.  S.)  27;  United  Nickel  Co.  v. 
Anthes,  Holmes  (U.  S.)  155.  5  Fish.  Pat.  Cas. 
517;  New  York  v.  Ransom,  23  How.  (U.  S.) 
4S7;  Hubbell  v.  U.  S.,  5  Ct.  CI.  1;  Seymour  v. 
McCormick,  19  How.  (U.  S.)  96:  Smith  v.  Fay, 
6  Fish.  Pat.  Cas.  446;  Laita  v.  Shawk,  1  Fish. 
Pat.  Cas.  465;  Stainthorp  v.  Humiston,  4  Fish. 
Pat.  Cas.  107;  La  Baw  v.  Hawkins.  1  B.  &  A. 
Pat.  Cas.  428;  Roberts  v.  Dickey,  4  Brews. 
(Pa.)  260,  4  Fish.  Pat.  Cas.  532;  Stihvell,  etc., 
Mfg.  Co.  v.  Cincinnati  Gaslight,  etc.,  Co.,  1  B. 
&  A.  Pat.  Cas.  610;  Corn-Planter  Patent,  23 
Wall.  (U.  S.)  1S1;  Whitely  v.  Swayne,  7  Wall. 
(U.  S.)  6S5;  Deering  v.  Winona  Harvester 
Works,  155  U.  S.  2S6;  Clark  Thread  Co.  v. 
Willimantic  Linen  Co.,  140  U.  S.  481,  Tele- 
phone Cases,  126  U.  S.  544;  Chicago,  etc.,  R. 
Co.  v.  Sayles,  97  U.  S.  554;  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  93  U.  S.  487;  American 
Graphophone  Co.  v.  Leeds,  87  Fed.  Rep.  873; 
Gamewell  Fire-Alarm  Tel  Co.  v.  Municipal 
Signal  Co.,  (C.  C.  A.)  61  Fed.  Rep.  94S;  Blu- 
menthal  v.  Burrell,  43  Fed.  Rep.  669;  Uhl- 
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cessful,1  and  were  abandoned.  An  abandoned  experiment  is  insufficient  to 
establish  want  of  novelty.2  To  constitute  a  prior  invention,  he  who  is  alleged 
to  have  produced  it  must  have  proceeded  so  far  as  to  have  reduced  his  idea 
to  practice,  and  embodied  it  in  some  distinct  form.3    But  a  complete  and 


mann  v.  Bartholomae,  etc.,  Brewing  Co.,  41 
Fed.  Rep.  132;  Electrical  Accumulator  Co.  v. 
Julien  Electric  Co.,  38  Fed.  Rep.  117;  Ansonia 
Brass,  etc.,  Co.  v.  Electrical  Supply  Co.,  32 
Fed.  Rep.  81;  Eastern  Paper-Bag  Co.  v. 
Standard  Paper-Bag  Co.,  30  Fed.  Rep.  63; 
American  Bell  Telephone  Co.  v.  People's  Tele- 
phone Co.,  25  Fed.  Rep.  725;  Pennock  v. 
Dialogue,  4  Wash.  (U.  S.)  538,  19  Fed.  Cas. 
No.  10,941;  McCormick  v.  Howard,  McA.  Pat. 
Cas.  238,  15  Fed.  Cas.  No.  8,719;  Woodman  v. 
Stimpson,  3  Fish.  Pat.  Cas.  98,  30  Fed.  Cas. 
No.  17,979;  VVinans  v.  New  York,  etc.,  R.  Co., 
4  Fish.  Pat.  Cas.  1,  30  Fed.  Cas.  No.  17,864; 
Webb  v.  Quintard,  9  Blatchf.  (U.  S.)  352,  29 
Fed.  Cas.  No.  17,324;  Union  Sugar  Refinery 
v.  Matthiesson,  3  Cliff.  (U.  S.)  639,  24  Fed. 
Cas.  No.  14,399;  Singer  v.  Walmsley,  1  Fish. 
Pat.  Cas.  558,  22  Fed.  Cas.  No.  12,900;  Ault- 
man  v.  Holley,  11  Blatchf.  (U.  S.)  317,  2  Fed. 
Cas.  No.  656;  Allen  v.  Hunter,  6  McLean  (U. 
S.)  303,  1  Fed.  Cas.  No.  225;  Allen  v.  Blunt,  2 
Woodb.  &  M.  (U.  S.)  121,  1  Fed.  Cas.  No.  217; 
Albright  v.  Celluloid  Harness-Trimming  Co., 
2  B.  &  A.  Pat.  Cas.  629,  1  Fed.  Cas.  No.  147; 
Bsll  v.  Daniels,  1  Bond  (U.  S.)  212,  3  Fed.  Cas, 
No.  1,247;  Cahoon  v.  Ring,  1  Cliff.  (U.  S.)  592; 
4  Fed.  Cas.  No.  2,292;  Gottfried  v.  Phillip  Best 
Brewing  Co.,  5  B.  &  A.  Pat.  Cas.  4,  10  Fed. 
Cas.  No.  5,633;  Hitchcock  v.  Shoninger  Me- 
lodeon  Co.,  12  Fed.  Cas.  No.  6,537;  Hitchcock 
v.  Tremaine,  8  Blatchf.  (U.  S.)  440,  12  Fed. 
Cas.  No.  6,538,  9  Blatchf.  (U.  S.)  550,  12  Fed. 
Cas.  No.  6,540;  Howe  v.  Underwood,  1  Fish. 
Pa.  Cas.  160,  12  Fed  Cas.  No.  6,775;  Judson 
v.  Bradford,  3  B.  &  A.  Pat.  Cas.  539,  14  Fed. 
Cas.  No.  7,564;  La  Baw  v.  Hawkins,  1  B.  & 
A.  Pa.  Cas.  428,  14  Fed.  Cas.  No.  7,960;  Latta 
v.  Shawk,  1  Fish.  Pal.  Cas.  465,  14  Fed  Cas. 
No.  8,116;  Many  v.  Jagger,  1  Blatchf.  (U.  S  ) 
372,  16  Fed.  Cas.  No.  9,055;  Many  v.  Sizer,  1 
Fish.  Pat.  Cas.  17,  16  Fed.  Cas.  No.  9,056; 
Matthews  v.  Skates,  1  Fish.  Pat.  Cas.  602,  16 
Fed.  Cas.  No.  9,291;  Parkhurst  v.  Kinsman, 
1  Blatchf.  (U.  S.)  488,  18  Fed.  Cas.  No.  10,757. 
Ball  v.  Murry,  10  Pa.  St.  in. 

An  Article  Which  Was  Made  Merely  as  a  Curi- 
osity and  not  for  trade  will  not  defeat  a  subse- 
quent invention.  Lamb  v.  Hamblen,  11  Fed. 
Rep.  722. 

1.  See  infra,  this  subdivision,  Unsuccessful 
Devices. 

2.  Abandoned  Experiments.  —  Taylor  v.  Wood, 
12  Blatchf.  (U.  S.)  no,  r  B.  &  A.  Pat.  Cas.  270; 
Gallahue  v.  Butterfield,  10  Blatchf.  (U.  S.)  232, 
6  Fish.  Pat.  Cas.  203;  White  v.  Allen,  2  Cliff. 
(U.  S.)  224,  2  Fish.  Pat.  Cas.  440;  Blake  v. 
Rawson,  6  Fish.  Pat.  Cas.  74,  Holmes  (U.  S.) 
200;  Parham  v.  American  Buttonhole,  etc., 
Mach.  Co.,  4  Fish.  Pat.  Cas.  468;  Wayne  v. 
Holmes,  1  Bond  (U.  S.)  27;  Smith  r.  Glendale 
Elastic  Fabrics  Co.,  Holmes  (U.  S.)  340;  United 
Nickel  Co.  v.  Anthes,  Holmes  (U.  S.)  155; 
Woodward  v.  Dinsmore,  4  Fish.  Pat.  Cas.  163; 
Gottfried  v.  Phillip  Best  Brewing  Co.,  5  B.  & 
A  Pat  Cas.  4;  Adams  v.  Jones,  1  Fish.  Pat. 
Cas.  527;  Piper  v.  Brown,  Holmes  (U.  S.)  20; 


Corn-Planter  Patent,  23  Wall.  (U.  S.)  211; 
Coffin  v.  Ogden,  18  Wall.  (U.  S.)  124;  Whitely 
v.  Swayne.  7  Wall.  (U.  S.)  685;  New  Process 
Fermentation  Co.  v.  Maus,  122  U.  S.  413; 
Deering  v.  Winona  Harvester  Works,  155  U. 
S.  302;  Potts  v.  Creager,  155  U.  S.  597;  Clark 
Thread  Co.  v.  Willimantic  Linen  Co.,  140  U. 
S.  481;  Tilghman  v.  Proctor,  102  U.  S.  712; 
Smith  v.  Goodyear  Dental  Vulcanite  Co.,  93 
U.  S.  486;  Westinghouse  Eleciric,  etc.,  Co.  v. 
Beacon  Lamp  Co.,  95  Fed.  Rep.  462;  Mast  v. 
Iron  Windmill,  etc.,  Co.,  68  Fed.  Kep.  213; 
Pullman  Palace  Car  Co.  v.  Boston,  etc.,  R. 
Co.,  44  Fed.  Rep.  195;  Tatum  v.  Gregory,  41 
Fed.  Rep.  142;  Casey  v.  Butterfield,  35  Fed. 
Rep.  77;  Tuttle  v.  Garver,  33  Fed.  Rep.  352; 
American  Bell  Telephone  Co.  v.  Molecular 
Telephone  Co..  32  Fed.  Rep.  214;  Hutchinson 
v.  Everett,  26  Fed.  Rep.  531;  Adams,  etc., 
Mfg.  Co.  v.  Rathbone,  26  Fed.  Rep.  262;  Fay 
v.  Allen,  24  Fed.  Rep.  804;  Hicks  v.  Otto,  19 
Fed.  Rep.  74g;  Winans  v.  Danforth,  30  Fed. 
Cas.  No.  17,859;  Piper  v.  Brown,  Holmes  (U. 
S.)  20,  19  Fed.  Cas.  No.  11,180;  Parham  v. 
American  Buttonhole,  etc.,  Mach.  Co.,  4  Fish. 
Pat.  Cas,  468,  18  Fed.  Cas.  No.  10,713;  United 
Nickel  Co.  v.  Anthes,  Holmes  (U.  S.)  155,  24 
Fed,  Cas.  No.  14,406;  Union  Paper  Bag  Mach. 
Co.  v.  Pultz,  etc.,  Co.,  15  Blatchf.  (U.  S.)  160, 
24  Fed.  Cas,  No.  14,392;  Sloat  v.  Spring,  22 
Fed.  Cas.  No.  12,948a/  Murphy  v.  Eastham, 
Holmes  (U.  S.)  113,  17  Fed.  Cas.  No.  9,949; 
Gottfried  v.  Phillip  Best  Brewing  Co.,  5  B.  & 
A.  Pat.  Cas.  4,  10  Fed.  Cas.  No.  5,633;  Galla- 
hue v.  Butterfield,  10  Blatchf.  (U.  S.)  232,  9 
Fed.  Cas.  No.  5,198;  Union  Sugar  Refinery  v. 
Matthiesson,  3  Cliff.  (U.  S.)  639,  24  Fed.  Cas. 
No.  14,399- 

If  the  Knowledge  Derived  from  a  Prior  Aban- 
doned Experiment  is  sufficiently  clear  and  defi- 
nite to  enable  an  inventor  to  construct  the 
improvement  which  is  the  subject  of  his  in- 
vention, the  patent  is  void;  otherwise  in  the 
case  of  an  original  inventor  of  an  improve- 
ment, who,  having  knowledge  of  such  an  ex- 
periment, is  entitled  to  the  benefit  of  all 
unsubstantial  changes  and  improvements, 
notwithstanding  such  modifications  may  run 
into  and  include  forms  of  mechanism  shown 
in  the  abandoned  experiment.  Union  Paper 
Bag  Mach.  Co.  v.  Pultz,  etc.,  Co.,  15  Blatchf. 
(U.  S.)  160,  3  B.  &  A.  Pat.  Cas.  403. 

An  Abandoned  Application  in  the  Patent  Office 
for  the  same  invention  is  not  an  anticipation. 
See  Harrison  v.  Kennedy,  149  Pa.  St.  3. 

3.  Reduction  to  Practice.  —  Union  Sugar 
Refi  nery  v.  Matthiesson,  3  Cliff.  (U.  S.)  639,  24 
Fed.  Cas.  No.  14,399.  See  also  supra,  this  sub- 
division, Reduction  to  Practical  Use  or  Opera- 
tion; infra,  this  title,  Persons  Entitled  to 
Patents  —  Original  Inventors, 

The  party  alleged  to  have  made  the  prior 
invention  must  have  proceeded  so  far  as  to 
have  entitled  himself  to  a  patent.  Allen  v. 
Hunter,  6  McLean  (U.  S.)  303.  Contra,  Heath 
v.  Hildreth,  Cranch  Pat.  Dec.  96,  11  Fed.  Cas. 
No.  6,309. 
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operative  invention,  though  subsequently  abandoned,1  or  a  public  and  not  an 
experimental  use,  will  constitute  an  anticipation.2  It  is  only  where  experi- 
ments fail  to  reach  the  desired  result,  and  are  abandoned  as  failures,  that  they 
are  rejected  as  proof  of  want  of  novelty.  They  are  not  rejected  where  they 
are  carried  to  a  successful  consummation.3 

hh.  Unsuccessful  Devices.  —  An  impracticable  device,  not  capable  of  perform- 
ing the  function  of  a  subsequent  patented  device  that  is  practicable  and  use- 
ful, is  not  an  anticipation,4  even  though  such  unsuccessful  device  may  have 
been  previously  patented.5  But  a  prior  patent  which,  though  unsuccessful 
as  a  whole,  shows  the  essential  feature  of  a  subsequent  patent,  is  an 
anticipation.0 

H.  Different  Use  ok  Purpose.  —  A  device  used  in  a  particular  art  or  for  a  par- 
ticular purpose  is  anticipated  by  a  similar  device  used  in  an  analogous  art  or 
for  an  analogous  purpose.7    New  contrivances  applied  to  old  purposes  are 


1.  Complete  Inventions  Subsequently  Abandoned. 

—  Stephenson  v.  Brooklyn  Cross- Town  R.  C>., 
19  Blatcbf.  (U.  S.)  473,  14  Fed.  Rep.  457;  Shoup 
v.  Henrici,  2  B.  &  A.  Pat.  Cas.  249,  22  Fed. 
Cas.  No.  12,814;  Northwestern  Fire  Extin- 
guisher Co.  v.  Philadelphia  Fire  Extinguisher 
Co.,  1  B.  &  A.  Pat.  Cas.  177;  Pitts  v.  VVemple, 

1  Biss.  (U.  S.)  87;  Waterman  v.  Thomson,  2 
Fish.  Pat.  Cas.  461,  29  Fed.  Cas.  No.  17,260; 
Coffin  v.  Ogden,  iS  Wall.  (U.  S.)  120,  Brush 
v.  Condit,  132  U.  S.  39;  McNish  v.  Everson, 

2  Fed.  Rep.  899;  Colt  v.  Massachusetts  Arms 
Co.,  1  Fish.  Pat.  Cas.  108,  6  Fed.  Cas.  No. 
3,030  See  also  generally  infra,  this  section, 
Abandonment. 

The  Meanings  of  "Experiment."  —  An  ex- 
periment may  be  a  trial  either  of  an  incom- 
plete mechanical  structure,  to  ascertain  what 
changes  or  additions  may  be  necessary  to 
make  it  accomplish  the  design  of  its  projector, 
or  of  a  completed  machine  to  test  its  efficiency. 
In  the  first  case,  abandonment  having  taken 
place,  no  effect  is  caused  on  a  subsequent  in- 
vention; but  if  the  experiment  in  the  second 
case  shows  the  capacity  of  the  machine  to  effect 
the  inventor's  object,  he  has  the  merit  of 
producing  a  complete  invention.  Northwestern 
Fire  Extinguisher  Co.  v.  Philadelphia  Fire 
Extinguisher  Co.,  1  B.  &  A.  Pat.  Cas.  177. 

A  Perfected  Invention  is  one  that  is  brought 
to  such  a  condition  as  to  be  capable  of  prac- 
tical use.  Hayden  v.  Suffolk  Mfg.  Co.,  4  Fish. 
Pat.  Cas.  86,  affirming  3  Wall.  (U.  S.)  315.  A 
completed  invention  signifies  that  the  inven- 
tion should  be  of  some  practical  utility;  it 
need  not  be  of  a  high  degree.  Johnson  v. 
Root,  1  Fish.  Pat.  Cas.  351.  It  need  not  be 
carried  to  a  point  where  there  cannot  be  any 
subsequent  improvement,  and  any  practical 
utility,  however  small,  is  sufficient  to  show  the 
invention  completed.  Johnson  z.  Root,  1  Fish. 
.  Pat.  Cas.  351. 

2.  Use  Not  Experimental.  —  Root  v.  Third 
Ave.  R.  Co.,  37  Fed.  Rep  673. 

3.  Successful  Experiments. —  Aiken  v.  Dolan, 

3  Fish.  Pat.  Cas.  203;  Waterman  v.  Thomson, 
2  Fish.  Pat.  Cas.  461;  Electrical  Accumulator 
Co.  v.  Julien  Electric  Co.,  38  Fed.  Rep.  117. 

4.  Unsuccessful  Device  Not  an  Anticipation.  — 
Whittlesey  v.  Ames,  9  Biss.  (U.  S.)  225;  Pike 

Providence,  etc.,  R.  Co..  Holmes  (U.  S.)445; 
Clark  Thread  Co.  v.  Willimantic  Linen  Co., 
140  U.  S.  481;  Telephone  Cases,  126  U.  S.  1; 
Taylor  v.  Wood,  1  B.  &  A.  Pat.  Cas.  270; 


Smith  v.  Goodyear  Dental  Vulcanite  Co.,  93 
U.  S.  487;  Bowers  v.  San  Francisco  Bridge 
Co  ,  91  Fed.  Rep.  381 ;  Timken  v.  Olin,  37  Fed. 
Rep.  205;  Eastern  Paper- Bag  Co.  v.  Standard 
Paper-Bag  Co.,  30  Fed.  Rep.  63;  Winans  v. 
Danforth,  30  Fed.  Cas.  No.  17,859;  Union  Su- 
gar Refinery  v.  Matthiesson,  3  Cliff.  (U.  S.) 
639,  24  Fed.  Cas.  No.  14,399;  Turriil  v.  Illinois 
Cent.  R.  Co.,  3  Biss.  (U.  S.)  66,  24  Fed.  Cas. 
No.  14,270:  Knight  v.  Gavit,  14  Fed.  Cas.  No. 
7,884.  See  also  supra,  this  subdivision,  Ex- 
periments and  Incomplete  Inventions. 

5.  Patent  for  Unsuccessful  Device.  —  Wbitely 
v.  Swayne,  7  Wall.  (U.  S.)  685;  Gormully,  etc., 
Mfg.  Co.  v.  Stanley  Cycle  Mfg.  Co.,  90  Fed. 
Rep.  279. 

6.  Huntington  v.  Hartford  Heel-Plate  Co., 
33  Fed.  Rep.  838. 

7.  Analogous  Use  or  Purpose.  —  Gates  Iron 
Works  v.  Fraser,  153  U.  S.  332;  Lovell  Mfg. 
Co.  v.  Cary,  147  U.  S.  623;  Ansonia  Brass, 
etc.,  Co.  v.  Electrical  Supply  Co.,  144  U.  S. 
11;  Florsheim  v.  Schilling,  137  U.  S.  64;  Howe 
Mach.  Co.  v.  National  Needle  Co.,  134  U.  S. 
388;  Dreyfus  v.  Searle,  124  U.  S.  60;  Woven 
Wire  Mattress  Co.  v.  Whittlesey,  8  Biss.  (U. 
S.)23;  Wollensak  v.  Sargent,  151  U.S.  221; 
Thomson-Houston  Electric  Co.  v.  Rahway 
Electric  Light,  etc.,  Co.,  95  Fed.  Rep.  660; 
Kelly  2.  Clow,  (C.  C.  A.)  89  Fed.  Rep.  297; 
Paul  Boynton  Co.  v.  Morris  Chute  Co.,  (C.  C. 
A.)  87  Fed.  Rep.  225;  Fraser  v.  Gates  Iron 
Works,  S5  Fed.  Rep.  441,  57  U.  S.  App.  343; 
Steinei  Fire  Extinguisher  Co.  v.  Adrian,  59 
Fed.  Rep.  132;  McKay,  etc.,  Lasting  Mach. 
Co.  v.  Claflin,  58  Fed.  Rep.  353;  Forgie  v. 
Oil-Well  Supply  Co.,  57  Fed.  Rep.  742;  Zinsser 
v.  Krueger,  48 'Fed.  Rep.  296,  3  U.  S.  App.  1; 
Hammond  Buckle  Co.  v.  Hathaway,  4S  Fed. 
Rep.  305;  Zinsser  v.  Krueger,  45  Fed.  Rep. 
572,  Grinnell  v.  Walworth  Mfg.  Co.,  43  Fed. 
Rep.  590;  Consolidated  Patents  Co.  v.  Berry, 
41  Fed.  Rep.  436:  Hiller  v.  Levy,  41  Fed.  Rep. 
627;  Hale,  etc.,  Mfg.  Co.  v.  Hartford  Woven 
Wire  Mattress  Co.,  36  Fed.  Rep.  762;  Mann's 
Boudoir  Car  Co.  v.  Monarch  Parlor  Sleeping 
Car  Co..  34  Fed.  Rep.  130;  Byerly  v.  Cleve- 
land Linseed  Oil  Works,  31  Fed.  Rep.  73; 
Drummond  v.  Yenable.  26  Fed.  Rep.  243; 
Scheidler  v.  Tustin,  23  Fed.  Rep.  887;  Peters 
v.  Active  Mfg.  Co.,  21  Fed.  Rep.  319;  Fryer 
v.  Maurer,  19  Fed.  Rep.  756;  Union  Paper 
Collar  Co.  v.  Leland,  Holmes  (U.  S.)  427,  24 
Fed.  Cas.  No.  14,394;  Stephens  v.  Felt,  22  Fed. 
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patentable,1  but  not  old  contrivances  applied  to  new  uses,2  unless  there  is  a 
change  consisting  of  a  new  and  useful  combination,  a  material  alteration  or 
modification,  or  an  addition  of  a  new  device.  In  such  case  there  is  no  antici- 
pation.3 No  prior  device  is  an  anticipation  which  cannot  be  made  to  pro- 
duce, without  substantial  alteration  of  its  construction,  the  same  results  as 
those  of  the  subsequent  device.4  A  mere  double  use  of  an  existing  device 
does  not  constitute  patentable  novelty.5  Where  it  required  invention  to 
recognize  that  the  prior  device  was  applicable  to  the  new  use  or  purpose,  or 
to  make  the  changes  necessary  to  adapt  it  to  such  new  use  or  purpose,  there 
is  no  anticipation.6    So  where  the  prior  device  was  used  in  an  entirely  differ- 


Cas.  No.  13,368(7/  Pitts  v.  Wemple,  1  Biss.  (U. 
S.)  87,  19  Fed.  Cas.  No.  11,194;  Exp.  Allen, 

1  Fed.  Cas.  No.  207/;/  In  re  Lowry,  14  App. 
Cas.  (D.  C.)  473. 

1.  New  Means  Applied  to  Old  Purposes.  —  Ste- 
phenson v.  Brooklyn  Cross-Town  R.  Co.,  114 
U.  S.  152;  Howe  v.  Abbott,  2  Story  (U.  S.)  190, 
12  Fed.  Cas.  No.  6,766;  Bray  v.  Hartshorn,  1 
Cliff.  (U.  S.)  538,  4  Fed.  Cas.  No.  1,820;  Brown 
v.  Hall,  6  Blatchf.  (U.  S.)  401,  4  Fed.  Cas.  No. 
2,008.  Contra,  Draper  v.  Hudson,  Holmes  (U. 
S.)  208,  7  Fed.  Cas.  No.  4,069. 

2.  Old  Contrivances  Applied  to  New  Uses.  —  See 
supra,  this  section,  Invention,  subdiv.  b.  (2) 
k.  Application  to  New  Use.  See  also  the 
following  cases,  holding  that  in  such  case 
thers  is  a  want  of  novelty:  Tucker  v. 
Spalding,  13  Wall.  (U.  S.J453;  Grant  v.  Wal- 
ter, 148  U.  S.  547;  Pennsylvania  R.  Co.  v. 
Locomotive  Engine  Safely  Truck  Co.,  110  U. 
S.  4qo,  reversing  2  Fed.  Rep.  677,  10  Phila. 
(Pa.)  252,  31  Leg.  Int.  (Pa.)  324;  Johnstons. 
Woodbury,  (C.  C.  A.)  109  Fed.  Rep.  567;  Dodge 
Mfg.  Co.  v.  Ohio  Valley  Pulley  Works,  101 
Fed.  Rep.  584;  Consolidated  Bunging  Appa- 
ratus Co.  v.  Metropolitan  Brewing  Co.,  60 
Fed.  Rep.  93,  20  U.  S.  App.  268;  Lettelier  r. 
Mann,  91  Fed.  Rep.  909;  Codman  v.  Amia,  70 
Fed.  Rep.  710;  Browning  v.  Colorado  Tele- 
phone Co.,  (C.  C.  A.)  61  Fed.  Rep.  845;  Apple- 
ton  Mfg.  Co.  v.  Star  Mfg.  Co.,  60  Fed.  Rep. 
411,  18  U.  S.  App.  492:  Young  v.  Baltimore 
County  Hedge,  etc.,  Co.,  51  Fed.  Rep.  109; 
Whitcomb  v.  Spring  Valley  Coal  Co.,  47  Fed. 
Rep.  652;  Simmonds  v.  Morrison,  44  Fed.  Rep. 
757;  Rapid  Service  Store  R.  Co.  v.  Taylor,  43 
Fed.  Rep.  249;  Drummond  v.  Venable,  26  Fed. 
Rep.  243;  Western  Llectric  Mfg.  Co.  v.  Odell. 
18  Fed.  Rep.  321;  Northwestern  Fire  Extin- 
guisher  Co.  v.  Philadelphia  Fire  Extinguisher 
Co..  1  B.  &  A.  Pat.  Cas.  177,  18  Fed.  Cas.  No. 
10.337;  Hazard  v.  Green,  11  Fed.  Cas.  No. 
6.277;  Bean  v.  Smallwood,  2  Storv  (U.  S.)  408, 

2  Fed.  Cas.  No.  1,173;  Matter  of  Merrill,  1 
MacArlhur  (D.  C.)  301;  In  re  Nimmy,  13  App. 
Cas.  (D.  C.)  565. 

3.  Change  in  Application  to  New  Use. — Heal  on- 
Peninsular  Button  Fastener  Co.  v.  Elliott  But- 
ton Fastener  Co.,  58  Fed.  Rep.  220;  Loewer 
v.  Ford,  55  Fed.  Rep.  62;  Thum  v.  Andrews, 
53  Fed.  Rep.  84;  Cleveland  Target  Co.  v.  U. 
S.  Pigeon  Co.,  52  Fed.  Rep.  385;  Byerly  v. 
Cleveland  Linseed  Oil  Works,  31  Fed.  Rep.  73; 
Cary  v.  Wolff,  24  Fed.  Rep.  139;  Willimantic 
Linen  Co.  v.  Clark  Thread  Co.,  4  B.  &  A.  Pat. 
Cas.  133,  30  Fed.  Cas.  No.  17,763;  Rice  v. 
Heald,  20  Fed.  Cas.  No.  11,752;  Plastic  Slate- 
Roofing  Joint-Stock  Co.  v.  Moore,  Hi  lines  (U. 
S.)  169,  19  Fed.  Cas.  No.  11,209;  Guidet  v. 


Barber,  5  Pat.  Off.  Gaz.  149,  11  Fed.  Cas.  No. 
5,857;  Gottfried  v.  Phillip  Best  Brewing  Co., 
5  B.  &  A.  Pat.  Cas.  4,  10  Fed.  Cas.  No.  5,633; 
Gottfried  v.  Baitholomae,  3  B.  &  A.  Pal.  Cas. 
308,  10  Fed.  Cas.  No.  5,632;  Ex  p.  Emery,  8 
Fed.  Cas.  No.  4,444;  Bray  v.  Hartshorn,  1 
Cliff.  (U.  S.)  538,  4  Fed.  Cas.  No.  1,820;  Brown 
v.  Hall,  6  Blatchf.  (U.  S.)  401,  4  Fed.  Cas.  No. 
2,008. 

4.  Necessity  of  Substantial  Alteration  to  Pro 
duce  New  Result.  —  Ryan  v.  Newark  Spring 
Mattress  Co..  96  Fed.  Rep.  100;  Tannage 
Patent  Co.  v.  Zahn,  70  Fed.  Rep.  1003,  28  U. 
S.  App.  620;  Merrow  v.  Shoemaker,  59  Fed. 
Rep.  120;  Zane  v.  Peck,  3  B.  &  A.  Pat.  Cas. 
36,  30  Fed.  Cas.  No.  18,200;  Woodward  v. 
Morrison,  Holmes  (U.  S.)  124,  30  Fed.  Cas.  No. 
18,008;  Rubber-Step  Mfg.  Co.  v.  Metropolitan 
R.  Co.,  3  B.  &  A.  Pat.  Cas.  252,  20  Fed.  Cas. 
No.  12,101;  Hawes  v.  Washburne,  5  Pat.  Off. 
Gaz.  491,  ti  Fed.  Cas.  No.  6,242;  Hawes  v. 
Cook,  5  Pat.  Off.  Gaz.  493,  n  Fed.  Cas.  No. 
6,236;  Hawes  v.  Antisdel,  2  B.  &  A.  Pat.  Cas. 
10,  11  Fed.  Cas.  No.  6,234;  Fenton  Metallic 
Mfg.  Co.  v.  Office  Specialty  Mfg.  Co.,  12  App. 
Cas.  (D.  C.)  201.  See  also  Johnston  v.  Wood- 
bury, (C.  C.  A.)  109  Fed.  Rep.  567;  Wright, 
etc.,  Wire  Cloth  Co.  v.  Clinton  Wire  Cloth  Co., 
33  U.  S.  App.  188,  67  Fed.  Rep.  790;  Codman 
v.  Amia,  70  Fed.  Rep.  710. 

5.  Double  Use.  —  Gadd  v.  Manchester  Corp., 
67  L.  T.  N.  S.  569;  Lane  Fox  v.  Kensington, 
etc..  Electric  Lighting  Co.,  (1S92)  3  Ch.  424; 
Taylor  v.  Sawyer  Spindle  Co.,  75  Fed.  Rep. 
301,  39  U.  S.  App.  257;  Tannage  Patent  Co.  v. 
Zahn,  28  U.  S.  App.  620,  70  Fed.  Rep.  1003; 
In  re  Faure,  19  D.  C.  259. 

6.  Invention  Involved  in  Adaptation  to  New 
Use.  —  England. —  Gadd  v.  Manchester  Corp., 
67  L.  T.  N.  S.  569;  Lane  Fox  v.  Kensington, 
etc.,  Electric  Lighting  Co.,  (1892)  3  Ch.  424. 

United  States.  —  Pennsylvania  R.  Co.  v.  Lo- 
comotive Engine  Safely  Truck  Co.,  no  U.  S. 
490;  Colgate  v.  Western  Union  Tel.  Co.,  15 
Blatchf.  (U.  S.)  ^65;  Tucker  v.  Spalding,  13 
Wall.  (U.  S.)  453;""  Topliff  v.  Topliff,  145  U.  S. 
156;  National  Hollow  Brake-Beam  Co.  v.  In- 
terchangeable Brake-Beam  (Co.,  C.  C.  A.)  106 
Fed.  Rep.  702;  American  Well  Works  v.  F.  C. 
Austin  Mfg.  Co.,  98  Fed.  Rep.  992;  Tannage 
Patent  Co.  v.  Donallan,  93  Fed.  Rep.  8u; 
Lettelier  v.  Mann,  91  Fed.  Rep.  909;  Carnegie 
Steel  Co.  v.  Cambria  Iron  Co.,  89  Fed,  Rep. 
721;  Celluloid  Co.  v.  Arlington  Mfg.  Co.,  85 
Fed.  Rep.  449;  Taws  v.  Laughlins,  70  Fed. 
Rep.  102;  Hammond  Buckle  Co.  v.  Hathaway, 
48  Fed.  Rep.  305;  Bell  v.  U.  S.  Stamping  Co., 
32  Fed.  Rep.  549;  Holmes  Electric  Protective 
Co.  v.  Metropolitan  Burglar  Alarm  Co.,  21 
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ent  and  not  analogous  art,  or  for  an  entirely  different  and  not  analogous 
purpose,  there  is  no  anticipation.1 

(o)  Prior  Patents  —  aa.  In  General.  —  A  prior  patent  is,  of  course,  an  anticipa- 
tion of,  and  renders  void,  a  subsequent  patent  for  substantially  the  same 
thing, a  unless  the  invention  covered  by  the  later  patent  is  carried  back  and 
shown  to  be  prior  in  point  of  time  to  the  invention  described  in  the  earlier 


Fed.  Rep.  458;  Schillinger  v.  Gunther,  17 
Blaichf.  (U.  S.)  66,  21  Fed.  Cas.  No.  12,458; 
Poillon  v.  Schmidt,  6  Blatchf.  (U.  S.)  299,  19 
Fed.  Cas.  No.  11,241;  Ex  p.  Mackay,  16  Fed. 
Cas.  No.  8,836;  Cahoon  v.  Ring,  1  Cliff.  (U.  S.) 
592,  4  Fed.  Cas.  No.  2,292;  Burden  v.  Corning, 
4  Fed.  Cas.  No.  2,144. 

Pennsylvania.  —  Union  Paper  Collar  Co.  v. 
White,  11  Phila.  (Pa.)  479,  32  Leg.  Int.  (Pa.) 
143- 

1.  Prior  Use  Not  Analogous.  —  Topliff  v.  Top- 
1  iff ,  145  U.  S.  156;  Sessions  v.  Romadka,  145 
U.  S.  42;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake- Beam  Co.,  (C.  C.  A.) 
106  Fed.  Rep.  693;  Tannage  Patent  Co.  v. 
Donallan,  93  Fed.  Rep.  811;  Diamond  Slate 
Iron  Co.  v.  Goldie,  84  Fed.  Rep.  972,  56  U.  S. 
App.  68;  Taylor  v.  Sawyer  Spindle  Co.,  75 
Fed.  Rep.  301,  39  U.  S.  App.  257;  Tannaee 
Patent  Co.  v.  Zahn,  70  Fed.  Rep.  1003,  28  U. 
S.  App.  620,  reversing  66  Fed.  Rep.  986,  and 
applying  Potts  v.  Creager,  155  U.  S.  606; 
Whitcomb  v.  Spring  Valley  Coal  Co.,  47  Fed. 
Rep.  661;  Vermont  Farm  Mach.  Co.  v.  Gibson, 
46  Fed.  Rep.  488;  Cochran  v.  Wilson,  41  Fed. 
Rep.  220;  Crandal  v.  Parker  Carriage  Goods 
Co.,  20  Fed.  Rep.  851. 

2.  Prior  Domestic  Patents.  —  Belding  Mfg.  Co. 
v.  Challenge  Corn-Planter  Co.,  152  U.  S.  100; 
Brigham  v.  Coffin,  149  U.  S.  557;  Krementz  v. 
S.  Cottle  Co.,  148  U.  S.  556;  National  Hat 
Pouncing  Mach.  Co.  v.  Hedden,  148  U.  S.  4S2; 
Ryan  v.  Hard,  145  U.  S.  241;  Barbed  Wire 
Patent,  143  U.  S.  275,  33  Fed.  Rep.  261;  Pat- 
tee  Plow  Co.  v.  Kingman,  129  U.  S.  294; 
Suffolk  Co.  v.  Hayden,  3  Wall.  (U.  S.)  315;  U. 
S.  v.  American  Bell  Telephone  Co.,  167  U.  S. 
224;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186; 
Florsheim  v.  Schilling,  137  U.  S.  64;  Garratt 
v.  Seibert,  98  U.  S.  75;  Brown  v.  District  of 
Columbia,  130  U.  S.  87;  Bates  v.  Coe,  98  U. 
S.  31;  Dunbar  v.  Myers,  94  U.  S.  196:  A.  B. 
Dick  Co.  v.  Wichelman,  105  Fed.  Rep.  629; 
Grimes  v.  Allen,  (C.  C.  A.)  102  Fed.  Rep.  606; 
Ryan  v.  Newark  Spring  Mattress  Co.,  96  Fed. 
Rep.  100;  Hanifen  v.  E.  H.  Godshalk  Co.,  78 
Fed.  Rep.  811;  Richardson  v.  Shepard,  60  Fed. 
Rep.  273;  Butte  City  St.  R.  Co.  v.  Pacific  Ca- 
ble R.  Co.,  60  Fed.  Rep.  90,  15  U.  S.  App.  313; 
Westinghouse  v.  New  York  Air-Brake  Co.,  59 
Fed.  Rep.  581;  Benjamin  v.  Chambers,  etc.. 
Glass  Co.,  17  U.  S.  App.  373,  50  Fed.  Rep.  151; 
Smead  Warming,  etc.,  Co.  v.  Fuller,  etc.,  Co., 
57  Fed.  Rep.  626,  14  U.  S.  App.  578;  Parry 
Mfg.  Co.  v.  Hitchcock  Mfg.  Co.,  58  Fed. 
Rep.  402;  U.  S.  Electric  Lighting  Co.  v. 
Edison  Lamp  Co..  58  Fed.  Rep.  692,  17  U.  S. 
App.  334;  McCormick  Harvesting  Mach.  Co. 
v.  Aultman,  58  Fed.  Rep.  773;  Sawyer  Spindle 
Co.  v.  W.  G.,  etc..  Morrison  Co.,  57  Fed.  Rep. 
°53-  54  Fed.  Rep.  693;  Brown  v.  Stilwell,  etc., 
Mfg.  Co.,  57  Fed.  Rep.  731.  6  U.  S.  App.  427; 
Jonathan  Mills  Mfg.  Co.  v.  Whitehurst,  56  Fed. 
Rep.  589;  Vermont  Farm  Mach.  Co.  v.  Gibson, 


(C.  C.  A.)  56  Fed.  Rep.  143;  Pacific  Cable  R. 
Co.  v.  Butte  Cily  St.  R.  Co.,  55  Fed.  Rep.  760; 
Holloway  v.  Dow,  54  Fed.  Rep.  511;  Palmer 
v.  McDermaid,  (C.  C,  A.)  54  Fed.  Rep.  509; 
Winchester  Repeating  Arms  Co.  v.  Ameri- 
can Buckle,  etc.,  Co.,  54  Fed.  Rep.  703;  Leib 
v.  Electric  Merchandise  Co.,  (C.  C.  A.)  54 
Fed.  Rep.  3S5;  Cochran  v.  Zimmerman,  53  Fed. 
Rep.  801;  Carter  v.  Houghton,  53  Fed.  Rep. 
577;  Brown  Mfg.  Co.  v.  David  Bradley  Mfg. 
Co.,  51  Fed.  Rep.  226;  Brown  Mtg.  Co.  v. 
Mast,  53  Fed.  Rep.  578;  Blair  Camera  Co.  v. 
Robey,  53  Fed.  Rep.  545;  Saunders  v.  Allen, 
53  Fed.  Rep.  109;  Feathersione  v.  George  R. 
Bidwell  Cycle  Co.,  53  Fed.  Rep.  113;  Gustin 
v.  New  Albany  Rail-Mill  Co.,  53  Fed.  Rep. 
120,  9  U.  S.  App.  301;  Consolidated  Piedmont 
Cable  Co.  v.  Pacific  Cable  R.  Co.,  53  Fed.  Rep. 
382,  7  U.  S.  App.  434;  Corbin  Cabinet  Lock 
Co.  v.  Eagle  Lock  Co.,  52  Fed.  Rep.  9S0;  Elec- 
trical Accumulator  Co.  v.  Brush  Electric  Co., 
52  Fed.  Rep.  130,  1  U.  S.  App.  320;  Ashton 
Valve  Co.  v.  Coale  Muffler,  etc.,  Valve  Co.,  52 
Fed.  Rep.  314,  8  U.  S.  App.  169,  50  Fed.  Rep. 
100;  Hammond  Buckle  Co.  v.  Goodyear  Rub- 
ber Co.,  52  Fed.  Rep.  587;  Municipal  Signal 
Co.  v.  Gamewell  Fire  Alarm  Tel.  Co.,  52  Fed. 
Rep.  464;  Fox  v.  Perkins,  52  Fed.  Rep.  205,  6 
U.  S.  App.  200;  Perkins  v.  Interior  Lumber 
Co.,  51  Fed.  Rep.  286;  Canton  Steel  Roofing 
Co.  v.  Kanneberg,  51  Fed.  Rep.  599;  National 
Surface  Guard  Co.  v.  Merrill,  49  Fed.  Rep.  157, 
6  U.  S.  App.  6;  Hay,  etc.,  Mfg.  Co.  v.  Van 
Dyke  Knitting  Co..  49  Fed.  Rep.  571;  McGill 
v.  Universal  Paper  Fastener  Co.,  48  Fed.  Rep. 
229;  Robtins  v.  Whittle,  44  Fed.  Rep.  763; 
Robbins  v.  Aurora  Watch  Co.,  43  Fed.  Rep. 
521;  Lapham  Dodge  Co.  v.  Severin,  40  Fed. 
Rep.  762;  Krementz  v.  Cottle  Co.,  39  Fed.  Rep. 
323;  Consolidated  Roller-Mill  Co.  v.  Coombs, 
39  Fed.  Rep.  25;  Bovd  v.  Janesville  Hay  Tool 
Co.,  37  Fed.  Rep.  8S7;  Marvin  v.  Gotschall.  36 
Fed.  Rep.  314;  Rubber,  etc..  Harness  Trim- 
ming Co.  v.  India  Rubber  Comb  Co.,  35  Fed. 
Rep.  498;  U.  S.  Bung  Mfg.  Co.  v.  Independent 
Bung,  etc.,  Co.,  31  Fed.  Rep.  76;  Sax  v.  Tay- 
lor Iron  Works,  30  Fed.  Rep.  835;  Boston 
Electric  Co.  v.  Fuller,  29  Fed.  Rep.  515;  Fifield 
v.  Whittemore,  17  Fed.  Rep.  513;  In  re  Green, 
20  D.  C.  237;  In  re  Heroult,  5  App.  Cas.  (D. 
C.)  90;  Durham  v.  Seymour.  6  App.  Cas. 
(D.  C.)  78;  Welling  v,  Crane,  7  N.  J.  L.  J. 
338. 

Reason  for  Rule. —  In  Odiorne  v.  Amesbury 
Nail  Factory,  2  Mason  (U.  S.)'  28,  the  reason 
for  the  rule  established  by  the  above-cited 
cases  was  stated  to  be  that  the  power  to  create 
a  monopoly  is  exhausted  by  the  first  patent; 
and  the  further  reason  was  given  that  a  new 
and  later  patent  for  the  same  invention 
would  operate  10  extend  or  prolong  the  mo- 
nopolv  beyond  the  period  allowed  by  law. 
Approved  in  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  19S. 
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patent.1  In  all  cases  of  domestic  patents,  the  date  of  filing  the  applications 
upon  which  the  conflicting  patents  were  granted,  and  not  the  date  of  granting 
the  patents,  determines  the  seniority  of  the  patents.3  It  is  immaterial  that 
the  terms  of  the  claims  may  be  different,  if  the  inventions  covered  are  practi- 
cally the  same.3  Substantial  identity  between  the  patents  in  evidence  is  a 
question  of  construction  for  the  court  and  not  of  evidence  for  the  jury.4 
A  prior  abandoned  application  in  the  patent  office  for  the  same  invention 
does  not  constitute  an  anticipation,  since  it  could  not  have  been  known  to  the 
public.5  So  a  rejected  application  is  insufficient  in  itself  to  constitute  an 
anticipation."  But  an  invention  may  be  anticipated  by  a  complete  invention 
for  which  a  patent  has  been  applied  for  though  never  issued.7  The  granting 
of  a  patent  for  minor  improvements  pending  an  application  for  the  broad 
invention  will  not  invalidate  a  patent  subsequently  granted  for  the  latter, 
when  the  purpose  of  the  first  patent  was  obvious.8  A  single  element  or 
function  of  a  patented  device  cannot  be  made  the  subject  of  a  separate  and 
subsequent  patent.9 

6b.  Foreign  Patents.  —  A  prior  foreign  patent  anticipates  and  renders  void  a 
domestic  patent  for  a  subsequent  invention  for  substantially  the  same  thing,10 
although,  as  has  been  seen,  no  amount  of  foreign  knowledge  or  use  will  con- 
stitute an  anticipation  unless  the  invention  has  been  patented,11  or  described 
in  a  printed  publication.13  A  foreign  patent,  as  an  anticipation,  dates  from 
the  time  when  such  patent  is  actually  issued  and  all  the  formalities  are  complied 
with  ;  it  cannot  be  carried  back  to  the  date  of  the  invention.13  But  the  domestic 


1.  See  infra,  this  subsection,  (e)  Priority  of 
Anticipation  to  Date  of  Invention;  also  d.  (i) 
Presumption  and  Burden  of  Proof —  Conflicting 
Patents. 

2.  Date  of  Application  Governs  Seniority.  — 

Suffolk  Co.  v.  Hayden,  3  Wall.  (U.  S.)  315; 
Western  Electric  Co.  v.  American  Rheostat 
Co..  91  Fed.  Rep.  650;  Cochran  v.  Zimmerman, 
53  Fed.  Rep.  8or. 

3.  Terms  of  Claims  Different.  —  Siemens  v. 
Sellers,  123  U.  S.  276;  Miller  v.  Eagle  Mfg. 
Co.,  151  U.  S.  198;  Durham  v.  Seymour,  6 
App.  Cas.  (D.  C.)  78. 

4.  Identity  a  Question  for  Court.  —  Market  St. 
Cable  R.  Co.  v.  Rowley,  155  U.  S.  621;  Miller 

Eagle  Mfg.  Co.,  151  U.  S.  196;  Heald  v. 
Rice,  104  U.  S.  749. 

6.  Abandoned  Application.  —  Harrison  v.  Ken- 
nedy, 149  Pa.  St.  3. 

6.  Rejected  Application.  —  Herring  v.  Nelson, 
14  Blatchf.  (U.  S.)  293,  12  Fed.  Cas.  No.  6,424. 

7.  Brown  v.  Davis,  116  U.  S.  237. 

8.  Minor  Patents  Pending  Application  for  Main 
Patent.  —  Thomson-Houston  Electric  Co.  v. 
Elmira,  etc.,  R.  Co.,  69  Fed.  Rep.  257;  Elec- 
trical Accumulator  Co.  v.  Brush  Electric  Co., 
1  U  S.  App.  320,  52  Fed.  Rep.  130,  affirming 
47  Fed.  Rep.  48. 

9.  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  201. 

10.  Prior  Foreign  Patent.  —  Pope  Mfg.  Co.  v. 
Gormully,  etc.,  Mfg.  Co.,  144  U.  S.  238,  34 
Fed.  Rep.  885;  Hoff  v.  Iron  Clad  Mfg.  Co.,  139 
U.  S.  326;  Florsheim  v.  Schilling,  137  U.  S.  64; 
Brown  v.  District  of  Columbia,  130  U.  S.  87; 
Siemens  Sellers,  123  U.  S.  276;  Imhaeuser 
v.  Buerk,  101  U.  S.  660;  Bates  v.  Coe,  98  U. 
S.  33;  Dunbar  v.  Myers,  94  U.  S.  196;  Spring- 
field Furnace  Co.  v.  Miller  Down-Draft  Fur- 
nace Co.,  96  Fed.  Rep.  418;  Richardson  v. 
Shepard,  60  Fed.  Rep.  273;  Benjamin  v.  Cham- 
bers, etc..  Glass  Co.,  59  Fed.  Rep.  151,  17  U. 
S.  App.  373;  Chase  v.  Fillebrown,  58  Fed.  Rep. 
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374;  Jonathan  Mills  Mfg.  Co.  v.  Whitehurst, 
56  Fed.  Rep.  589;  Edison  Electric  Light  Co.  v. 
Westinghouse,  55  Fed.  Rep.  490;  Merritt  v. 
Middleton,  55  Fed.  Rep.  976;  Riker  v.  Crocker- 
Wheeler  Motor  Co.,  54  Fed.  Rep.  519;  Munici- 
pal Signal  Co.  v.  Gamewell  Fire  Alarm  Tel. 
Co.,  52  Fed.  Rep.  459;  Ashton  Valve  Co.  v. 
Coale  Muffler,  etc..  Valve  Co.,  52  Fed.  Rep. 
314,  8  U.  S.  App.  169;  Siemens  v.  Chambers, 
etc..  Glass  Co.,  51  Fed.  Rep.  902;  Zinsser  v. 
Krueger,  (C.  C.  A.)  48  Fed.  Rep.  296.  3  U.  S. 
App.  1;  Pope  Mfg.  Co.  v.  Clark,  46  Fed.  Rep. 
789;  Root  v.  Third  Ave.  R.  Co.,  43  Fed.  Rep. 
73;  Consolidated  Roller-Mill  Co.  v.  Barnard, 
etc.,  Mfg.  Co.,  43  Fed.  Rep.  527;  Boyd  v.  Sted- 
man,  40  Fed.  Rep.  152;  Wight  Fire-Proofing 
Co.  v.  Chicago  Fire-Proof  Co.,  35  Fed.  Rep. 
582;  Rubber,  etc.,  Harness  Trimming  Co.  v. 
India  Rubber  Comb  Co.,  35  Fed.  Rep.  498; 
Halton  v.  Uhlinger,  34  Fed.  Rep.  390;  Hunt- 
ington v.  Hartford  Heel-Plate  Co.,  33  Fed. 
Rep.  838;  Byerly  v.  Cleveland  Linseed  Oil 
Works,  31  Fed.  Rep.  73;  U.  S.  Bung  Mfg.  Co. 
v.  Independent  Bung,  etc.,  Co.,  31  Fed.  Rep. 
76:  Union  Sugar  Refinery  v.  Matthiesson,  3 
Cliff.  (U.  S.)  639,  24  Fed.  Cas.  No.  14,399; 
Matter  of  McCloskey,  3  Mac  Arthur  (D.  C.)  14; 
Durham  v.  Seymour,  6  App.  Cas.  (D.  C.)  78. 
But  see  Comely  v.  Marckwald,  17  Fed.  Rep.  83. 

11.  See  supra,  this  section,  Nature  and  Extent 
of  Knowledge  or  Use. 

12.  See  infra,  this  subdivision,  Prior  De- 
scription in  Printed  Publication. 

13.  Foreign  Patent  Cannot  Be  Carried  Back  to 
Date  of  Invention.  —  Elizabeth  v.  American 
Nicholson  Pavement  Co.,  97  U.  S.  126;  Coch- 
rane v.  Deener,  94  U.  S.  780;  Smith  v.  Good- 
year Dental  Vulcanite  Co.,  93  U.  S.  486;  Elec- 
trical Accumulator  Co.  v.  Julien  Electric  Co., 
38  Fed.  Rep.  ri7;  Holmes  Electric  Protective 
Co.  v.  Metropolitan  Burglar  Alarm  Co.,  22 
Fed.  Rep.  341;  Railway  Register  Mfg.  Co.  v. 
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patent  may  be  carried  back  to  the  actual  date  of  making  the  invention  ;  and 
therefore  the  foreign  patent  must  be  actually  issued  prior  to  the  actual  inven- 
tion of  the  domestic  patent  and  not  merely  prior  to  the  granting  of  the 
domestic  patent,  or  it  will  not  constitute  an  anticipation.1 

cc.  Prior  Patents  to  Same  Person.  —  A  prior  patent  to  the  same  person,  equally 
with  a  prior  patent  to  another  person,  anticipates  a  later  patent  for  substan- 
tially the  same  invention.2  It  is  a  well-settled  rule  that  two  valid  patents  for 
the  same  invention  cannot  be  granted  either  to  the  same  or  a  different  party, 
and  of  two  patents  for  the  same  invention  issued  to  the  same  inventor,  the  last 
one  is  void  regardless  of  the  date  of  application.3  But  a.  prior  patent  does  not 
anticipate  a  subsequent  patent  to  the  same  patentee  for  a  later  device  embody- 
ing a  patentable  improvement  upon  the  earlier  patented  device.*  The  subject 
of  joining  two  inventions  in  one  patent  or  of  splitting  one  invention  among 
several  patents  will  be  subsequently  considered.5 

Foreign  Patents.  — -By  express  provision  of  the  statute  a  foreign  patent  pro- 
cured by  or  for  the  inventor  is  not  a  bar  to  the  grant  of  a  domestic  patent  to 
the  same  inventor  for  the  same  invention,6  and  its  only  effect  is  to  limit  the 
term  of  the  domestic  patent.7 

dd.  Sufficiency  of  Description  in  Prior  Patent.  —  In  order  to  constitute  an 
anticipation,  the  description,  drawings,  and  models  of  the  prior  patent  must 
be  sufficiently  full,  clear,  and  exact  to  enable  persons  skilled  in  the  art  to  con- 
struct or  practice,  without  the  exercise  of  further  inventive  skill  or  experi- 
ment, the  invention  described  in  the  subsequent  patent.8  The  knowledge  of 
persons  skilled  in  the  art  as  it  existed  at  the  date  of  the  prior  patent  is  the 


Broadway,  etc.,  R.  Co.,  26  Fed.  Rep.  522; 
De  Feranti  v.  Westinghouse,  52  Pat.  Off.  Gaz. 
457- 

1.  Foreign  Patent  Must  Antedate  Domestic  In- 
vention.—  De  Florez  v.  Raynolds,  17  Blatchf. 
(U.  S.)  436;  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  97  U.  S.  126;  Cochrane  p, 
D^ener,  94  (J.  S.  780;  Byerly  v.  Cleveland 
Linseed  Oil  Works,  31  Fed.  Rep.  73;  Railway 
Register  Mfg.  Co,  v.  Broadway,  etc.,  R.  Co., 
26  Fed.  Rep.  522:  Lorillard  v.  Carroll,  q  Fed. 
Rep.  509. 

2.  Prior  Patent  to  Same  Person,  —  Miller  v. 
Eagle  Mfg.  Co.,  151  U.  S.  186;  Busell  Trimmer 
Co.  v.  Stevens,  137  U.  S.  423;  Excelsior  Needle 
Co.  v.  Union  Needle  Co.,  23  Blatchf.  (U.  S.) 
147;  James  v.  Campbell,  104  Uv  S.  382;  Grimes 
v.  Allen,  (C.  C.  A.)  102  Fed.  Rep.  606;  Barnes 
Automatic  Sprinkler  Co.  v.  Walworth  Mfg. 
Co.,  60  Fed.  Rep.  605,  18  U.  S.  App.  538;  Rob- 
erts v.  H.  P.  Nail  Co.,  53  Fed.  Rep.  916;  Brush 
Electric  Co.  v.  Julien  Electric  Co  ,  41  Fed. 
Rep.  679;  Eagle  Mfg.  Co.  v.  Bradley,  35  Fed. 
Rep.  295;  Seibert  Cylinder  Oil-Cup  Co.  v. 
Newark  Lubricator  Mfg.  Co.,  35  Fed.  Rep. 
509;  Swift  v.  Jenks,  29  Fed.  Rep.  642  Cahn 
v.  Wong  Town  On,  19  Fed.  Rep.  424;  Vermont 
Farm  Mach.  Co.  v.  Marble,  19  Fed.  Rep.  307; 
In  re  Faure,  19  D.  C.  259;  In  re  Marsden,  14 
App.  Cas.  (D.  C.)  223;  Durham  v.  Seymour,  6 
App.  Cas.  (D.  C.)  78.  See  Pacific  Cable  R.  Co. 
v.  Butte  City  St.  R.  Co.,  55  Fed.  Rep.  760. 

3.  Two  Patents  for  Same  Invention. —  Miller 
v.  Eagle  Mfg.  Co.,  151  U.  S.  197;  McCreary  v. 
Pennsylvania  Canal  Co.,  141  U.  S.  467;  Suf- 
folk Co.  v.  Hayden,  3  Wall.  (U.  S.)  315;  Un- 
derwood v.  Gerber,  149  U.  S.  224;  MoslerSafe, 
etc.,  Co.  7).  Mosler,  127  U.  S.  355;  James  v. 
Campbell,  104  U.  S.  382.  But  see  Brush  Elec- 
tric Co  v.  Electrical  Accumulator  Co.,  47  Fed. 
Rep.  48. 
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4.  Patent  for   Improvement.  —  O'Reilly  v. 

Morse,  15  How.  (U.  S.)  62;  Miller  v.  Eagle 
Mfg.  Co.,  151  U.  S.  186;  Grimes  v.  Allen,  102 
Fed.  Rep.  606,  42  C.  C.  A.  559;  Westinghouse 
v.  New  York  Air-Brake  Co.,  59  Fed.  Rep.  5S1; 
Sayre  v.  Scott,  (CCA.)  55  Fed.  Rep.  971; 
Electrical  Accumulator  Co.  v.  Brush  Electric 
Co.,  52  Fed  Rep.  130,  1  U.  S.  App  320;  Stil- 
well,  etc.,  Mfg  Co.  71.  Brown,  49  Fed.  Rep. 
738;  Brush  Electric  Co,  7>.  Electrical  Accumu- 
lator Co.,  47  Fed.  Rep.  48;  Frankfort  Whisky 
Process  Co.  v.  Mill  Creek  Distilling  Co.,  37 
Fed.  Rep.  533. 

5.  See  infra,  this  title.  Proceedings  to  Obtain 
Patent —  Joinder  of  Inventions;  Division  oj  In- 
ventions. 

6.  Prior  Foreign  Patent  to  Same  Inventor.  — 

Rev.  Stat  U.  S.,  §4887;  O'Reilly  v.  Morse, 
15  How  (U.  S.)  62;  Commercial  Mfg.  Co.  v. 
Fairbank  Canning  Co.,  135  U.  S.  176.  See 
Comely  v.  Marckwald,  17  Fed.  Rep.  83. 

7.  See  infra,  this  title.  Term. 

8.  Sufficiency  of  Description  in  General.  —  At- 
lantic Giant  Powder  Co.  v.  Parker,  16  Blatchf. 
(U.  S.)  281;  Springfield  Furnace  Co.  v.  Miller 
Down-Draft  Furnace  Co.,  96  Fed.  Rep.  418; 
Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed. 
Rep.  381;  Hanifen  v.  Godshalk  Co.,  84  Fed. 
Rep.  649,  55  U.  S.  App.  464;  Thomson-Houston 
Electric  Co.  v.  Winchester  Ave.  R.  Co.,  71 
Fed.  Rep.  192;  Chase  v,  Fillebrown,  58  Fed. 
Rep.  374;  Edison  Electric  Light  Co.  v.  West- 
inghouse, 55  Fed.  Rep.  490,  U.  S.  Bung  Mfg. 
Co.  v.  Independent  Bung,  etc..  Co.,  31  Fed. 
Rep.  76;  Fryer  v.  Mutual  L.  Ins.  Co.,  30  Fed. 
Rep.  787;  Everest  v.  Buffalo  Lubricating  Oil 
Co.,  20  Fed.  Rep.  84S;  Jenkins  v.  Walker, 
Holmes  (U.  S.)  120,  13  Fed.  Cas.  No.  7,275; 
Goff  v.  Stafford,  3  B.  &  A.  Pat.  Cas  610,  10 
Fed.  Cas.  No.  5,504;  Cahill  v.  Brown,  3  B.  & 
A.  Pat.  Cas.  5S0,  4  Fed.  Cas.  No.  2,291;  Matter 
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test.1  A  patent  cannot,  as  an  anticipation,  properly  have  implied  into  it, 
from  necessity,  more  than  it  fairly  shows,  to  make  it  represent  an  operative 
structure.  What  is  required  and  not  shown  is  left  for  later  inventors.2  Two 
prior  patents  which,  taken  together,  would  have  made  up  the  invention  of  the 
patentee  will  not  anticipate  his  invention,  where  neither  of  them  alone  shows 
the  complete  invention.3  A  mere  suggestion  contained  in  a  prior  patent, 
without  pointing  out  the  method  or  means  of  putting  such  suggestion  in 
practice,  does  not  anticipate  a  subsequent  patent  which  reduces  such  sug- 
gestion to  practice.* 

(d)  Prior  Description  in  Printed  Publication  —  an.  In  General.  —  By  express  provision 
of  the  statute,  an  invention  is  anticipated  by  a  prior  description  thereof  in  any 
printed  publication  in  this  or  any  foreign  country.5 

Sufficiency  of  Publication.  —  Publication  in  this  connection  means  putting 
into  general  circulation.6  A  printed  description  is  not  deemed  published 
until  after  it  has  been  left  in  a  place  accessible  to  the  public.7  Books  put  in 
circulation  or  offered  to  the  public  are  a  sufficient  publication.8  Business 
circulars  sent  only  to  persons  engaged  or  supposed  to  be  engaged  in  the 
particular  trade  are  not  a  sufficient  publication.3  Drawings  alone,  unaccom- 
panied by  letter-press  description,  will  not  invalidate  a  subsequent  patent.10 
Trade  magazines,  published  and  copyrighted,  and  in  general  circulation,  are 
publications  within  the  meaning  of  the  statute.11  A  manufacturer's  catalogue 
publicly  circulated  is  a  sufficient  publication. 12  An  application  for  a  patent, 
deposited  in  the  patent  office,  is  not  a  sufficient  publication,  because  it  lacks 


of  McCIoskey,  3  MacArthur  (D.  C.)  14.  See 
Hanifen  v.  E.  H.  Godshalk  Co.,  78  Fed.  Rep. 
811. 

1.  Bowers  v.  San  Francisco  Bridge  Co.,  91 
Fed.  Rep.  381. 

2.  Farrelly  v.  Wirt,  104  Fed.  Rep.  1005,  61 
U.  S.  App.  400,  affirming  Wirt  v.  Farrelly,  84 
Fed.  Rep.  891;  Dashiell  v.  Grosvenor,  162  U. 
S.  425;  Universal  Winding  Co.  v.  Willimantic 
Linen  Co.,  82  Fed.  Rep.  228. 

Prior  patents  must  be  taken  in  the  meaning 
disclosed  upon  their  face.  Badische  Anilin, 
etc.,  Fabrik  v.  Kalle,  94  Fed.  Rep.  163. 

3.  Two  Prior  Patents. —  Munson  v.  Gilbert, 
eic,  Mfg.  Co.,  3  B.  &  A.  Pat.  Cas.  595,  17  Fed. 
Cas.  No.  9,934- 

4.  Suggestions  in  Prior  Patents.  —  Gordon  v. 
Warder,  150  U.  S.  47;  Brill  v.  Third  Ave.  R. 
Co.,  103  Fed.  Rep  289;  Consolidated  Brake- 
Shoe  Co.  v.  Detroit  Steel,  etc.,  Co.,  59  Fed. 
Rep  902.  See  Everest  v.  Buffalo  Lubricating 
Oil  Co  ,  20  Fed.  Rep.  848. 

5.  Description  in  Prior  Printed  Publication.  — 
Webb  v.  Quintard,  9  Blatchf.  (U.  S.)  352;  Wi- 
nans  v.  Schenectady,  etc.,  R.  Co  ,  2  Blatchf. 
(U.  S.)  279;  Silsby  v.  Foote,  14  How.  (U.  S.) 
218;  Union  Paper-Collar  Co.  v.  Van  Dusen, 
23  Wall.  (U.  S.;  563;  Evans  v.  Eaton,  3  Wheat. 
(U.  S.)  454,  1  Robb  Pat.  Cas.  68;  Evans  v. 
Hetlick,  3  Wash.  (U.  S.)  408;  Rosen  wasser  v. 
Spieth,  129  U.  S.  47;  Dunbar  v.  Myers,  94  U. 
S.  196;  Cohn  v.  U.  S.  Corset  Co.,  93  U.  S.  366; 
Smead  v.  Union  Free  School-Dist.,  etc.,  44 
Fed.  Rep.  614:  U.  S.  Bung  Mfg.  Co.  v.  Inde 
pendent  Bung,  etc.,  Co.,  31  Fed.  Rep.  76 
Whipple  v.  Baldwin  Mfg.  Co..  4  Fish.  Pat 
Cas.  29,  29  Fed.  Cas.  No.  17,514;  Judson  v 
Cope,  1  Fish.  Pat.  Cas.  615,  14  Fed.  Cas.  No 
7,565 ;  Brooks  v.  Nutt,  4  Cranch  (C.  C.)  470,  4 
Fed.  Cas.  No.  1,958. 

6.  Publication  Denned.  —  Cottier  v.  Stimson, 
20  Fed.  Rep.  906;  Reeves  v.  Keystone  Bridge 


Co.,  5  Fish.  Pat.  Cas.  456,  20  Fed.  Cas.  No. 
11,660;  Northwestern  Fire  Extinguisher  Co. 
v.  Philadelphia  Fire  Extinguisher  Co.,  6  Pat. 
Off.  Gaz.  34. 

A.  Report  Made  to  a  Hose  Company,  describing 
a  hose  subsequently  patented,  is  not  a  public 
work  and  does  not  in  validate  the  patent.  Pen- 
nock  v.  Dialogue,  4  Wash.  (U.  S.)  538,  19  Fed. 
Cas.  No.  10,941. 

7.  What  Constitutes  Publication.  —  Cob urn  v. 
Schroeder,  22  Pal.  Off.  Gaz.  419,  11  Fed.  Rep. 
425;  Lyman  Ventilating,  etc.,  Co.  v.  Lalor,  1 
B.  &  A.  Pat.  Cas.  403. 

8.  Books.  —  Eames  v.  Andrews,  122  U.  S.  40; 
Reeves  v.  Keystone  Bridge  Co.,  5  Fish.  Pat. 
Cas.  458,  9  Phila.  (Pa.)  368,  29  Leg.  Int.  (Pa.) 
124,  1  Pat.  Off.  Gaz.  466;  Locke  v.  Lane,  etc., 
Co.,  35  Fed.  Rep.  289,  Cottier  v.  Stimson,  20 
Fed.  Rep.  906. 

9.  Business  Circulars.  —  Seymour  v.  Osborne, 
II  Wall.  (U.  S.)  516;  Reeves  v.  Keystone 
Bridge  Co.,  5  Fish.  Pat.  Cas.  456;  Judson  v. 
Cope,  1  Fish.  Pat.  Cas.  615;  In  re  Atterbury, 
9  Pat.  Off.  Gaz.  640;  Pierson  v.  Colgate,  24 
Pat.  Off.  Gaz.  203;  Britton  v.  White  Mfg.  Co., 
61  Fed.  Rep.  93;  Parsons  v.  Colgale,  15  Fed. 
Rep.  600;  New  Process  Fermentation  Co.  z. 
Koch,  21  Fed.  Rep.  580. 

10.  Drawings  Unaccompanied  by  Description.  — 
Judson  v.  Cope,  I  Bond  (U.  S.)  327,  1  Fish. 
Pat.  Cas.  615;  New  Process  Fermentation  Co. 
v.  Koch,  21  Fed.  Rep.  587,  citing  In  re  Atter- 
bury, 9  Pat.  Off.  Gaz.  640;  Reeves  v.  Keystone 
Bridge  Co.,  5  Fish.  Pat.  Cas.  456,  20  Fed.  Cas. 
No.  11.660.  But  see  Wright  v.  Yuengling,  155 
U.  S.  47.  53- 

11.  Trade  Magazines. — Truman  £\CarvilI  Mfg. 
Co.,  87  Fed.  Rep.  470;  Britton  v.  White  Mfg. 
Co..  61  Fed.  Rep.  93. 

12.  Manufacturer's  Catalogue. — Reeves  v.  Key- 
stone Bridge  Co.,  5  Fish.  Pat.  Cas.  456,  20  Fed. 
Cas.  No.  1 1 ,66o. 
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the  essential  element  of  accessibility  to  the  public,  and  is  not  designed  for 
general  circulation.1  But  even  a  rejected  application  may  be  considered  as 
tending  to  show  prior  knowledge  and  the  date  of  making  a  complete  inven- 
tion.2 The  British  Patent  Office  publishes  provisioned  specifications,  and 
these  may  be  cited  as  "publications."  3 

cc.  Proof  of  Publication.  —  The  fact  of  publication  must  be  proved  by  inde- 
pendent evidence;  the  mere  production  of  the  imprint  is  insufficient.'1 

dd.  Priority  to  Date  of  Invention. — A  publication  to  defeat  a  patent  must 
have  been  made  prior  to  the  date  of  making  the  invention  covered  by  the 
patent  and  not  merely  prior  to  the  date  of  the  patent.5  It  cannot  be  shown 
that  the  invention  described  in  the  prior  publication  was  made  prior  to  the 
date  of  such  publication.  But  a  printed  publication  will  be  held  to  be  prior, 
if  it  is  of  prior  date  to  the  patent  in  suit,  unless  the  patent  is  accompanied  by 
the  application,  or  unless  other  proof  is  offered  to  show  that  the  invention 
was  actually  made  prior  to  the  date  of  the  patent  or  prior  to  the  time  the 
application  was  filed.6  The  date  on  the  title  page  of  a  book  is  insufficient  to 
show  publication  prior  to  the  date  of  invention.7  It  is  not  necessary  that  the 
date  of  publication  shall  be  two  years  prior  to  the  date  of  the  patentee's 
invention,  as  the  only  requirement  of  the  statute  is  that  it  shall  be  prior  to 
the  supposed  invention  of  the  complainant.8 

ee.  Sufficiency  of  Description.  —  In  order  to  defeat  a  patent,  the  description 
and  drawings  in  the  prior  publication  must  amount  to  a  substantial  represen- 
tation of  the  patented  device  in  such  full,  clear,  and  exact  terms  as  to  enable 
any  person  skilled  in  the  art  or  science  to  which  it  relates,  to  make,  construct, 
and  practice  the  invention  to  the  same  practical  extent  as  he  would  be  en- 
abled to  do  if  the  information  were  derived  from  a  prior  patent.9    If  further 


1.  Application  for  Patent.  —  Northwestern 
Fire  Extinguisher  Co.  v.  Philadelphia  Fire 
Extinguisher  Co.,  I  B.  &  A.  Pat.  Cas.  177,  6 
Pat.  Off.  Gaz.  34;  Lyman  Ventilating,  etc.,  Co. 
v.  Lalor,  12  Blatchf.  (U.  S.)  303,  1  B.  &  A.  Pat. 
Cas.  403;  Barker  v.  Stowe,  3  B.  &  A.  Pat.  Cas. 
337;  Adams  v.  Howard,  26  Pat.  Off.  Gaz.  825; 
Herring  v.  Nelson,  14  Blatchf.  (U.  S.)  293; 
Harrison  i>.  Kennedy,  149  Pa.  St.  3. 

2.  Rejected  Applications  for  Patents.  —  North- 
western Fire  Extinguisher  Co.  v.  Philadelphia 
Fire  Extinguisher  Co..  1  B.  &  A.  Pat.  Cas.  177. 
See  Adams  v.  Howard,  26  Pat.  Off.  Gaz.  825. 

A  rejected  application  for  a  patent  is  not 
evidence  that  the  thing  described  was  ever 
used.  Herring  v.  Nelson,  14  Blatchf.  (U.  S.)  293. 

8.  British  Provisional  Specifications.  —  Cohn  v. 
U.  S.  Corset  Co.,  12  Blatchf.  (U.  S.)  225;  Smith 
v.  Goodyear  Dental  Vulcanite  Co.,  93  U.  S. 
486,  11  Pat.  Off.  Gaz.  246;  Ireson  v.  Pierce,  39 
Fed.  Rep.  795;  Backus  Water  Motor  Co.  v. 
Tuerk,  17  Fed.  Rep.  350. 

4.  Independent  Evidence  Necessary.  —  Cottier 
v.  Stimson,  20  Fed.  Rep.  906;  Reeves  v.  Key- 
stone Bridge  Co.,  5  Fish.  Pat.  Cas.  456,  20  Fed. 
Cas.  No.  11,660. 

The  Obvious  Reason  is  that  a  descripiion  may 
be  printed  without  ever  having  been  put  into 
general  circulation  or  becoming  accessible  to 
thepublic.  See  supra,  this  subdivision ,  Suffi- 
ciency of  Publication. 

6.  Publication  Must  Antedate  Invention.  — 
Webb  v.  Quintard,  9  Blatchf.  (U.  S.)  352,  5 
Fish.  Pat.  Cas.  276;  Bartholomew  v.  Sawyer, 

4  Blatchf.  (U.  S.)  347,  1  Fish.  Pat.  Cas.  516,  2 
Fed.  Cas.  No.  1.070;  Howe  v.  Morton,  1  Fish. 
Pat.  Cas.  586;  Reeves  v.  Keystone  Bridge  Co., 

5  Fish.  Pat.  Cas.  458,  9  Phila.  (Pa.)  368,  1  Pat. 


Off.  Gaz.  466,  20  Fed.  Cas.  No.  11,660;  Eliza- 
beth v.  American  Nicholson  Pavement  Co.,  97 
U.  S.  126;  Cochrane  v.  Deener,  94  U.  S.  780; 
Judson  v.  Cope,  1  Fish.  Pat.  Cas.  615,  14  Fed. 
Cas.  No.  7,565. 

6.  Bates  v.  Coe,  98  U.  S.  31. 

7.  Reeves  v.  Keystone  Bridge  Co.,  5  Fish. 
Pat.  Cas.  458,  9  Phila.  (Pa.)  368,  1  Pat.  Off. 
Gaz.  466. 

8.  Parks  v.  Booth,  102  U.  S.  96. 

9.  Sufficiency  of  Description  to  Enable  Practice 
of  Invention.  —  Hill  v.  Evans,  4  De  G.  F.  &  J. 
288,  6  L.  T.  N.  S.  90;  Seabury  v.  Am  Ende, 
152  U.  S.  561;  Eames  v.  Andrews,  122  U.  S. 
40;  Bignall  v.  Harvey,  18  Blatchf.  (U.  S.)  353; 
Atlantic  Giant  Powder  Co.  v.  Parker,  16 
Blatchf.  (U.  S.)  295,  2  Fed.  Cas.  No.  625;  Cohn 
v.  U.  S.  Corset  Co.,  12  Blalchf.  (U.  S.)  225,  93 
U.  S.  366;  Seymour  v.  Osborne,  11  Wall.  (U. 
S.)  516;  Florsheim  v.  Schilling,  137  U.  S.  64; 
Downton  v.  Yeager  Milling  Co.,  108  U.  S.  466; 
Tilghman  v.  Proctor,  102  U.  S.  707;  Badische 
Anilin,  etc.,  Fabrik  v.  Kalle.94  Fed.  Rep.  163; 
Western  Electric  Co.  v.  Millheim  Electric  Tele- 
phone Co.,  88  Fed.  Rep.  505;  Bowers  v.  San 
Francisco  Bridge  Co.,  91  Fed.  Rep.  381 ;  Ameri- 
can Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp 
Co.,  70  Fed.  Rep.  986;  Electrical  Accumulator 
Co.  v.  Julien  Electric  Co.,  38  Fed.  Rep.  117; 
Am  Ende  v.  Seabury,  36  Fed.  Rep.  593;  Keyes 
v.  Pueblo  Smelting,  etc.,  Co.,  36  Fed.  Rep.  179; 
Locke  v.  Lane,  etc.,  Co.,  35  Fed.  Rep.  289; 
Fryer  v.  Mutual  L.  Ins.  Co.,  30  Fed.  Rep. 
787;  Adams  v.  Bellaire  Stamping  Co.,  2S  Fed. 
Rep.  360;  Hood  v.  Boston  Car-Spring  Co.,  21 
Fed.  Rep.  67;  New  Process  Fermentation  Co. 
v.  Koch,  21  Fed.  Rep.  5S0:  Goff  v.  Stafford,  14 
Pat.  Off.  Gaz.  748;  Carr  v.  Rice,  1  Fish.  Pat. 
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experiment  is  necessary  the  description  is  insufficient  to  constitute  an  antici- 
pation.1 Mere  suggestions  which  it  requires  further  invention  to  reduce  to 
practical  use  and  operation  for  the  purpose  designed  are  insufficient.3  The 
description  must  be  so  complete  and  full  as  to  be  good  as  a  specification  for 
a  patent.3  If  the  thing  patented  is  described  the  steps  necessarily  antecedent 
need  not  be  described.4  A  prior  description  of  a  part  will  not  invalidate  a 
patent  for  the  whole.5  It  is  a  question  of  fact  whether  a  publication  offered 
in  evidence  describes  the  invention  claimed  in  the  patent.6  A  publication 
must  be  construed  in  accordance  with  the  meaning  disclosed  upon  its  face, 
and  extrinsic  evidence  is  not  admissible  to  reconstruct  it,  as  by  showing  that 
a  word  having  a  sensible  meaning  in  the  context  was  erroneously  used  for 
another  word.7 

ff.  Operation  and  Effect  of  Publication.  —  Under  the  statute  the  prior  publica- 
tion is  not  evidence  of  any  other  fact  than  that  of  the  description  of  the 
device  in  question.8 

(e)  Priority  of  Anticipation  to  Date  of  Invention.  —  The  state  of  the  art  at  the  time 
of  the  alleged  invention  is  that  by  which  the  question  of  novelty  and  antici- 
pation is  to  be  determined.9    Prior  knowledge,  use,  or  description,  to  defeat  a 


Cas.  198:  Cahill  v.  Brown,  15  Pat.  Off.  Gaz. 
697,  3  B.  &  A.  Pat.  Cas.  580,  citing  Betts  v. 
Menzies,  10  H.  L.  Cas.  117,  7  L.  T.  N.  S.  no; 
Woodman  v.  Stimpson,  3  Fish.  Pat.  Cas.  98, 
30  Fed.  Cas.  No.  17,979;  United  Nickel  Co.  v. 
Manhattan  Brass  Co.,  16  Blatchf.  (U.  S.)  68, 
24  Fed.  Cas.  No.  14,410;  Stephens  z>.  Salisbury, 
McA.  Pat.  Cas.  379,  22  Fed.  Cas.  No.  13,369; 
Parker  v.  Stiles,  5  McLean  (U.  S.)  44,  18  Fed. 
Cas.  No.  10,749;  Judson  v.  Cope,  1  Fish.  Pat. 
Cas.  615,  14  Fed.  Cas.  No.  7,565;  Hays  v.  Sul- 
sor,  1  Fish.  Pat.  Cas.  532,  11  Fed.  Cas.  No. 
6,271;  Colgate  v.  Gold,  etc.,  Tel.  Co.,  16 
BUtchf  (17.  S.)  503,  6  Fed.  Cas.  No.  2,991; 
Coleman  v.  Liesor,  6  Fed.  Cas.  No.  2,984; 
Robins  v.  Dickey,  4  Fish.  Pat.  Cas.  532,  4 
Brews.  (Pa.)  260,  20  Fed.  Cas.  No.  11,899; 
M'Millin  v.  Barclay,  5  Fish.  Pat.  Cas.  189,  16 
Fed.  Cas.  No.  8,902;  Brooks  v.  Bicknell,  3 
McLean  (U.  S.)  250,  4  Fed.  Cas.  No.  1,944. 

In  England  it  has  been  held  that  the  question 
whether  the  description  was  sufficient  lo  dis- 
close the  invention  to  the  public  did  not  turn 
upon  the  sufficiency  or  insufficiency  of  the 
specification  for  the  guidance  of  a  skilled 
workman,  for  the  patent  might  be  void  for  in- 
complete directions  to  a  workman  of  ordinary 
skill,  and  yet  sufficient  to  inform  the  public  of 
the  invention;  but  that  the  proper  test  was 
wh?ther  the  description  in  the  specification 
was  sufficient  to  convey  to  men  of  science  and 
employers  of  labor  information  which  would 
enable  them  lo  understand  the  invention,  and 
give  a  workman  specific  directions  for  the 
making  of  the  machine.  Anglo-American 
Brush  Electric  Light  Corp.  v.  King,  (1892) 
A.  C.  367. 

1.  Further  Experiment  Necessary.  —  Cahill  v. 
Brown,  15  Pat.  Off.  Gaz.  697,  3  B.  &  A.  Pat. 
Cas.  580;  Badische  Anilin,  etc.,  Fabrik  v.  Kalle, 
94  Fed.  Rep.  167;  Western  Electric  Co.  v.  Mill- 
heim  Electric  Telephone  Co.,  88  Fed.  Rep.  505. 

2.  Suggestions  Requiring  Further  Invention.  — 
Howe  v.  Williams,  2  Cliff.  (U.  S.)  245;  Mc- 
Comb  v.  Ernest,  1  Woods  (U.  S.)  195;  Carr  v. 
Rice,  1  Fish.  Pat.  Cas.  198;  Western  Electric 
Co.  v.  Millheim  Electric  Telephone  Co.,  88 
Fed  R*p.  505;  In  re  Green,  20  D.  C.  237. 

Speculations  of  Scientific  Men.  —  A  publication 


showing  only  suggestions  and  speculations  of 
scientific  men  who  had  never  tested  the  prac- 
ticability of  the  device  is  insufficient.  Jensen 
v.  Keasbey,  24  Fed.  Rep.  144;  Hays  v.  Sulsor, 
1  Bond  (U.  S.)  279,  1  Fish.  Pat.  Cas.  532. 

3.  Acme  Flexible  Clasp  Co.  v.  Cary  Mfg. 
Co.,  96  Fed.  Rep.  344. 

A  description  which  is  insufficient  to  support 
a  patent  cannot  be  relied  upon  as  an  anticipa- 
tion. Badische  Anilin,  etc.,  Fabrik  v.  Kalle, 
94  Fed.  Rep.  163. 

Where  the  description  in  a  foreign  publica- 
tion is  fully  as  definite  as  the  specification  in 
the  application  for  the  patent  in  this  country, 
it  is  sufficient  to  defeat  the  patent.  Woven 
Wire  Mattress  Co.  v.  Whittlesey,  8  Biss.  (U. 
S.)  23,  30  Fed.  Cas.  No.  18,058. 

4.  Cohn  v.  U.  S.  Corset  Co.,  93  U.  S.  366. 
Where  an  article  is  patenled,  a  prior  publi- 
cation relied  upon  to  anticipate  it  need  not 
describe  the  process  by  which  it  is  made,  if  it 
describes  the  article.  Cohn  v.  U.  S.  Corset 
Co.,  93  U.  S.  366. 

5.  Description  of  Part.  — Westinghouse  v. 
Gardner,  etc.,  Air-Brake  Co.,  2  B.  &  A.  Pat. 
Cas.  55,  29  Fed.  Cas.  No.  17,450. 

A  prior  publication  of  part  of  an  invention 
renders  an  English  patent  void,  even  though 
the  patent  purports  to  include  an  additional 
new  and  useful  invention.  Chemical  Electric 
Light,  etc.,  Co.  v.  Howard,  148  Mass.  352, 
citing  Morgan  v.  Seaward,  2  M.  &  W.  544; 
Brunton  v.  Hawkes,  4  B.  &  Aid.  541,  6  E.  C. 
L.  593,  and  holding  that  in  this  respect  the 
English  law  differs  from  the  American  law. 

6.  Question  of  Fact.  —  Keyes  v.  Grant,  118  U. 
S.  25;  Adams  v.  Bellaire  Stamping  Co.,  28 
Fed.  Rep.  360. 

Burden  of  Proof.  —  The  defendant  has  to 
make  out  the  sufficiency  of  the  description  in 
a  prior  printed  publication  to  constitute  an- 
ticipation. Cohn  v.  U.  S.  Corset  Co.,  12 
Blatchf.  (U.  S.)  225. 

7.  Construction  of  Publication.  —  Badische 
Anilin,  etc.,  Fabrik  v.  Kalle,  104  Fed.  Rep.  802, 
44  C.  C.  A.  201. 

8.  Seymour  v.  McCormick,  19  How.  (U. 
S.)  96. 

9.  Wilcox  v.  Bookwalter,  31  Fed.  Rep.  224. 
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patent,  must  have  been  before  the  date  of  the  patentee's  actual  invention 
and  not  merely  before  the  date  of  the  patent.  The  actual  date  of  the  inven- 
tion may  be  shown.1  The  date  of  invention  is  the  time  when  the  patentee 
conceives  the  idea  of  doing  the  thing  in  substantially  the  way  in  which  he 
patents  it,2  provided  the  patentee  has  exercised  reasonable  diligence  in  per- 
fecting and  adapting  it  and  applying  for  a  patent,3  or,  as  it  has  been  other- 
wise expressed,  the  date  of  an  invention  is  the  time  at  which  a  complete  and 
intelligible  embodiment  of  it,  which  could  be  understood  by  those  skilled  in 
the  art,  is  made  4  Invention  may  antedate  perfection  of  the  instrument  or 
device.5  The  date  of  the  invention  may  be  carried  back  to  the  time  when 
models,  drawings,  or  sketches  were  made,6  or  to  the  date  of  application  for  a 
patent,7  or  to  the  date  when  the  invention  was  embodied  in  a  complete 
machine  in  actual  though  private  use.8  But  a  patentee  cannot  claim  the 
invention  earlier  than  the  date  of  a  foreign  patent  issued  to  him  for  the  same 
invention.9  A  foreign  patent  must  antedate  the  invention  of  the  domestic 
patent  in  order  to  invalidate  it.10 

(f)  Identity  of  Anticipating  Devices.  —  Absolute  identity  between  the  anticipating 


1.  Date  of  Actual  Invention,  Not  of  Patent,  Con- 
trolling. —  JuJson  v.  Cope,  i  Bond  (U.  S  )  327, 
1  Fish.  Pat.  Cas.  615;  Parker  v.  Hulme,  1  Fish. 
Pat.  Cas  44;  Philadelphia,  etc.,  R.  Co.  v. 
Stimpson,  14  Pit.  (U.  S.)  448;  Dixon  v.  Moyer. 

4  Wash.  (U.  S  )  68;  [amis  v.  Campbell,  104 
U.  S.  356;  Bales  v.  Coe,  98  U.S.  34;  Elizabeth 
v.  American  Nicholson  Pavement  Co.,  97  U. 
S.  [26;  Smith  v.  Goodvear  Dental  Vulcanite 
Co.,  93  U.  S.  486;  Welsbach  Light  Co.  v. 
American  Incandescent  Lamp  Co.,  98  Fed. 
Rep.  613,  39  C.  C.  A.  185;  Bannerman  v.  San- 
ford,  85  Fed.  Rep.  448;  American  Sulphite 
Pulp  Co.  v.  H owland  Falls  Pulp  Co.,  80  Fed. 
Rep.  395,  50  17.  S.  App.  52;  Von  Schmidt  v. 
B:>wers,  80  Fed.  Rep.  121,  48  U.  S.  App.  120; 
H.inifen  v.  E.  H.  Godshalk  Co.,  7S  Fed.  Rep. 
811;  Pacific  Cable  R.  Co.  v.  Butte  City  St.  R. 
Co.,  55  Fed.  Rep.  760;  Ashton  Valve  Co.  v. 
Coale  Muffler,  etc..  Valve  Co.,  52  Fed.  Rep. 
3 r4.  8  U.  S.  App.  169;  U.  S.  Electric  Lighting 
Co.  v.  Edison  Lamp  Co.,  51  Fed.  Rep.  24; 
Norton  v.  Cilifornia  Automatic  Can  Co.,  45 
Fed.  Rep.  637;  Bradley,  etc,  Mfg.  Co.  v. 
Charles  Parker  Co.,  35  Fed.  Rep.  74S;  Brahn 
v.  Ramapo  Iron  Works,  35  Fed.  Rep.  63;  Bliss 
v.  Merrill,  33  Fed.  Rep.  39;  Byerly  v.  Cleve- 
land Linseed  Oil  Works,  31  Fed.  Rep.  73; 
Consolidated  Bunging  Apparatus  Co.  v. 
Woerle,  29  Fed  Rep.  449;  Goodyear  v. 
Mithews,  t  Paine  (U.  S.)  300,  10  Fed.  Cas.  No. 
5.576;  Brodie  v.  Ophir  Silver  Min.  Co.,  5  Sawy. 
(U.  S.)  608,  4  Fed.  Cas.  No.  1,919. 

2.  Date  of  Invention.  —  O'Reilly  v.  Morse,  15 
How.  (U.  S.)62;  Colt  v.  Massachusetts  Arms 
Co.,  1  Fish.  Pat.  Cas.  108;  National  Filtering 
Oil  Co.  v.  Arctic  Oil  Co.,  4  Fish.  Pat.  Cas.  514, 
8  Blatchf.  (U.  S.)  416;  Adams  v.  Ei  wards,  1 
Fish.  Pat.  Cas.  1;  Ransom  v.  New  York,  1 
Fish.  Pat.  Cas.  252,  Stimpson  v.  Woodman,  10 
Wall.  (U.  S.)  117;  Matthews  v.  Skates,  1  Fish. 
Pat.  Cas.  602;  Brodie  v.  Ophir  Silver  Min.  Co., 

5  Sawy.  (U.  S.)  608;  American  Sulphite  Pulp 
Co.  v.  Howland  Falls  Pulp  Co.,  70  Fed.  Rep. 
986;  Woodman  v.  Stimpson,  3  Fish.  Pat.  Cas 
98.  30  Fed.  Cas.  No.  17,979;  Macdonald  v. 
Blackmer.  4  B.  &  A.  Pat.  Cas.  78,  16  Fed.  Cas. 
No.  8,757. 

3.  Diligence  in  Reduction  to  Practice.  —  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Minneapolis 


Harvester  Works,  42  Fed.  Rep.  152;  Draper  v. 
Potomska  Mills  Corp.,  3  B.  &  A.  Pat.  Cas.  214, 
7  Fed  Cas.  No.  4,072;  Griffin  v.  Sivenson,  15 
App.  Cas.  (D.  C.)  135.  See  also  supra,  this 
section,  3.  h.  (2)  (>/i)  Reduction  to  Practical  Use 
or  Operation,  and  infra,  this  title,  Persons  En- 
titled to  Patents  —  Original  Inventors. 

4.  Invention  Dates  from  Completion.  —  Webster 
Loom  Co.  v.  Higgins,  105  U.  S.  580;  Draper 
v.  Potomska  Mills  Corp.,  3  B.  &  A.  Pat.  Cas. 
214;  Reeves  v.  Keystone  Bridge  Co.,  1  Pat. 
Off.  Gaz.  466;  Matthews  v.  Skates,  1  Fish.  Pat. 
Cas.  602;  Brodie  -'.  Ophir  Silver  Min.  Co.,  5 
Sawy.  (U.  S.)  608,  4  Fish.  Pat.  Cas.  137;  Reed 
v.  Cutter,  1  Story  (U.  S.)  590,  2  Robb  Pat. 
Cas.  81;  Williames  v.  Barnard,  41  Fed.  Rep. 
358. 

5.  Invention  May  Antedate  Perfection.  ■ —  Na- 
tional Filtering  Oil  Co.  v.  Arctic  Oil  Co..  4 
Fish.  Pat.  Cas.  514,  8  Blatchf.  (U.  S.)  416; 
Colt  v.  Massachusetts  Arms  Co.,  1  Fish.  Pat. 
Cas.  108,  6  Fed.  Cas.  No.  3,030. 

6.  Date  of  Making  Model,  Drawings,  or  Sketches. 
—  Wi-bsier  Loom  Co.  v.  Higgins,  105  U.  S. 
580;  Von  Schmidt  v.  Bowers,  80  Fed.  Rep.  121, 
48  U.  S.  App.  120. 

7.  Date  of  Application  for  a  Patent.  —  Suffolk 
Co.  v.  Hayden,  3  Wall.  (U.  S.)  315;  Bales  v. 
Coe,  98  U.  S.  34;  Cochran  v  Zimmerman,  53 
Fed.  Rep.  801;  Kearney  v.  Lehigh  Valley  R. 
Co.,  32  Fed.  Rep.  320;  Johnson  v.  Fassman,  1 
Woods  (U.  S.)  138,  13  Fed.  Cas.  No.  7,365; 
Dane  v.  Chicago  Mfg.  Co  ,  3  Biss.  (U.  S.)  3S0. 
6  Fed.  Cas.  No.  3,557;  McCormick  v.  Cleal,  12 
App.  Cas.  (D.  C.)  335. 

Application  for  Foreign  Patent.  —  Welsbach 
Light  Co.  v.  American  Incandescent  Lamp  Co., 
93'Fed.  Rep.  613,  39  C.  C.  A.  185. 

8.  Construction  of  Machine. —  Williames  v. 
Barnard,  41  Fed.  Rep.  358;  Knox  v.  Loweree, 
1  B  &  A.  Pat.  Cas.  5S9,  14  Fed.  Cas.  No.  7,910. 

9.  Date  of  Prior  Foreign  Patent.  —  Electrical 
Accumulator  Co.  v.  Julien  Electric  Co.,  3S 
Fed.  Rep.  117. 

10.  Cochrane Deener,  94  U.  S.  780;  Ameri- 
can Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp 
Co.,  80  Fed.  Rep.  395,  50  U.  S.  App.  52;  Howe 

Morton,  1  Fish.  Pat.  Cas.  586,  12  Fed.  Cas. 
No.  6,769.    But  see  Furbush  v.  Cook,  2  Fish. 
Pat.  Cas.  668,  9  Fed.  Cas.  No.  4,931. 
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and  subsequent  devices  is  not  necessary  to  render  a  patent  void  for  want  of 
novelty.1  The  substantial  equivalent  of  a  thing  is,  in  the  sense  of  the  patent 
law,  the  same  as  the  thing  itself.  Two  devices  which  perform  the  same  func- 
tion in  substantially  the  same  way,  and  accomplish  substantially  the  same 
result,  are  therefore  the  same,  though  they  may  differ  in  name  and  form.2 
A  mere  colorable  variation  will  not  confer  novelty.3  But  substantial  identity, 
at  least,  is  necessary  to  constitute  anticipation.4  It  is  not  sufficient  to  consti- 
tute an  anticipation,  that  the  devices  relied  on  might  by  a  process  of  modifi- 
cation, reorganization,  or  combination  with  each  other,  be  made  to  accomplish 
the  function  performed  by  the  devices  of  the  later  patent.5  A  prior  device 
showing  similar  parts  in  other  arrangements  for  other  purposes,  but  nothing 
showing  them  working  together  in  any  arrangement  like  that  of  the  patented 
device,  for  the  purpose  of  the  patent  or  for  any  other  purpose,  does  not  con- 
stitute an  anticipation.6  To  sustain  the  defense  of  anticipation  it  is  necessary 
that  the  anticipatory  matter  should  clearly  show  the  invention  subsequently 
patented,  in  such  a  manner  as  to  enable  any  person  skilled  in  the  art  or  science 
to  which  it  relates  to  construct  and  practically  use  the  invention  for  the  pur- 
poses contemplated  by  the  subsequent  patent.7  Anticipating  devices  must  be 
of  such  a  character  that  the  patented  device  can  be  constructed  from  them 
without  the  exercise  of  invention.8  A  prior  device  producing  the  same  result 
but  by  different  means  is  not  an  anticipation.9  That  which  infringes  if  later, 
anticipates  if  earlier.10  Where  an  element  of  a  claim  does  not  depend  for  its 
novelty  upon  the  material  of  which  it  is  made,  it  will  be  anticipated  by  a  like 
element  in  a  like  device  made  of  a  different  material.11   Merely  enlarging  and 


1.  Absolute  Identity  Not  Necessary  to  Antici- 
pation.—  A.  B.  Dick  Co.  v.  Wichelman,  105 
fed.  Rep.  629;  Sagendorph  v.  Hughes,  95  Fed. 
Rep.  478;  In  re  Bedford,  14  App.  Cas.  (D.  C.) 
376;  In  re  Marshutz,  13  App.  Cas.  (D.  C.)  228. 
See  also  generally  supra,  this  subdivision, 
Prior  Knowledge  or  Use  —  In  General. 

2.  Substantial  Identity  Sufficient  —  United 
Stales.  —  Brush  v.  Condit,  132  U.  S.  39;  Union 
Sugar  Refinery  v.  Matthiesson,  3  Cliff.  (U.  S.) 
639,  24  Fed.  Cas.  No.  14,399;  Winans  v.  New 
York,  etc.,  R.  Co  ,  21  How.  (U.  S.)  88;  Delano 
v.  Scott,  Gilp.  (U.  S.)  489;  Evans  v.  Eaton,  3 
Wash.  (U.  S.)  443;  Wollensak  v.  Sargent,  151 
U.  S.  221;  Lawther  v.  Hamilton,  124  U.  S.  1; 
Siemens  v.  Sellers,  123  U.  S.  276;  Union  Paper- 
Bag  Mach.  Co.  v.  Murphy,  97  U.  S.  120;  John- 
ston v.  Woodbury,  (C.  C.  A.)  109  Fed.  Rep. 
567;  Electrical  Accumulator  Co.  v.  Julien 
Electric  Co.,  38  Fed.  Rep.  117;  U.  S.  Bung 
Mfg.  Co.  v.  Independent  Bung,  etc.,  Co.,  31 
Fed.  Rep.  76;  Joel  v.  Gesswein,  36  Fed.  Rep. 
592;  Woodruff  v.  Carr,  32  Fed.  Rep.  224;  Glas- 
gow v.  Fritts,  22  Fed.  Rep.  391;  McCormick 
v.  Seymour,  2  Blalchf.  (U.  S.)  240,  15  Fed.  Cas. 
No.  8,726;  Clark  Patent  Steam,  etc.,  Regulator 
Co.  v.  Copeland,  2  Fish.  Pat.  Cas.  221,  5  Fed. 
Cas.  No.  2,866. 

District  of  Columbia. — McBerty  v.  Cook,  16 
App.  Cas.  (D.  C.)  133;  In  re  Marshutz,  13 
App.  Cas.  (D.  C.)  228;  Matter  of  Merrill,  1 
MacArthur  (D.  C.)  301. 

3.  Colorable  Variation.  —  MUlner  v.  Voss,  4 
Hughes  (U.  S.)  262;  Miller  v.  Eagle  Mfg.  Co., 
151  U.  S.  197. 

4.  Substantial  Identity  Necessary  to  Constitute 
Anticipation.  —  Lowell  v.  Lewis,  1  Mason  (U. 
S.)  182,  1  Robb  Pat.  Cas.  132;  Blanchard  v. 
Puttman,  2  Bond  (U.  S.)  84,  3  Fish.  Pat.  Cas. 
186;  Whipple  v.  Baldwin  Mfg.  Co.,  4  Fish. 
Pat.  Cas.  29;  Clough  v.  Barker,  106  U.  S.  166; 
American  Graphophone  Co.  v.  Leeds,  87  Fed. 

22  C.  of  L. — 21 


Rep.  873;  Matheson  v.  Campbell.  77  Fed.  Rep. 
280;  Gordon  v.  Warder,  38  Fed.  Rep.  592; 
Consolidated  Bunging  Apparatus  Co.  v. 
Woerle,  29  Fed.  Rep.  449. 

5.  Western  Electric  Co.  v.  Home  Telephone 
Co.,  85  Fed.  Rep.  649. 

6.  Blount  Mfg.  Co.  v.  Bardsley,  66  Fed. 
Rep.  761. 

7.  Anticipating  Device  Must  Enable  One  to 
Practice  Later  Invention. — ■  Cahill  v.  Brown,  3 
B.  &  A.  Pat.  Cas.  580;  McNeely  v.  Williames, 
96  Fed.  Rep.  978,  37  C.  C  A.  641;  Springfield 
Furnace  Co.  v.  Miller  Down-Draft  Furnace 
Co.,  96  Fed.  Rep.  418;  Acme  Flexible  Clasp 
Co.  z:  Cary  Mfg.  Co  ,  96  Fed.  Rep.  344; 
Badische  Anilin,  etc.,  Fabrik  v.  Kalle,  94  Fed. 
Rep.  163;  Carnegie  Sieel  Co.  v.  Cambria  Iron 
Co.,  89  Fed.  Rep.  721;  U.  S.  Bung  Mfg.  Co. 
v.  Independent  Bung,  etc.,  Co.,  31  Fed.  Rep. 
76;  Hood  v.  Boston  Car-Spring  Co.,  21  Fed. 
Rep.  67;  Farley  v.  National  Steam-Gauge  Co., 
McA.  Pat.  Cas.  6:8,  8  Fed.  Cas.  No.  4,648; 
In  re  Bedford,  14  App.  Cas.  (D.  C.)  376.  See 
also  supra,  this  subsection,  c.  (2)  (b)  ff.  Re- 
duction to  Practical  Use  or  Operation. 

8.  Crandal  v.  Walters,  20  Blatchf.  (U.  S.)  97; 
Crandall  v.  Parker  Carriage  Goods  Co.,  28  Pat. 
Off.  Gaz.  369. 

9.  Gottfried  v.  Bartholomae,  8  Biss.  (U.  S.) 
219. 

10.  What  Infringes  if  Later,  Anticipates  if  Ear- 
lier.—  Knapp  v.  Morss,  150  U.  S.  221;  Miller 
v.  Eagle  Mfg.  Co.,  151  U.  S.  186;  Gordon  v. 
Warder,  150  U.  S.  47;  Grant  v.  Walter,  148  U. 
S.  547;  Peters  v.  Active  Mfg.  Co.,  129  U.  S. 
530;  Thatcher  Heating  Co.  v.  Burtis,  121  U. 
S.  286;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co.,  99  Fed. 
Rep.  758;  Electrical  Accumulator  Co.  v.  Julien 
Electric  Co.,  38  Fed.  Rep.  141;  Sellers  v.  Cof- 
rod?,  35  Fed.  Rep.  131. 

11.  Mere  Change  of  Material.  —  Brink  erhoff  v. 
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strengthening  the  constituents  of  a  machine  so  as  to  enable  it  to  perform 
heavier  work  does  not  confer  novelty.1 

(g)  Knowledge  by  Inventor  of  Prior  Device  or  Description.  —  A  patent  is  void  even 
though  the  inventor  had  no  knowledge  of  the  prior  device  or  description 
anticipating  it.2  It  is  sometimes  stated  that  a  patentee  is  conclusively  pre- 
sumed to  have  had  knowledge  of  all  anticipatory  matter,  foreign  or  domestic.3 
But  the  better  view  is  that  such  knowledge  is  wholly  immaterial  and  that 
there  is  no  occasion  for  a  resort  to  artificial  presumptions. 

In  the  Case  of  Foreign  Knowledge  or  Use,  however,  where  the  invention  has  not 
been  patented  or  described  in  a  printed  publication,  knowledge  by  the 
inventor  is  material,  for  under  the  statute  he  may  obtain  a  patent  notwith- 
standing such  foreign  knowledge  or  use,  provided  he  believed  himself  to  be 
the  true  and  first  inventor  of  the  device  in  question.4 

(h)  Question  of  Fact.  —  The  existence  of  novelty  or  anticipation,  or  the  sub- 
stantial identity  of  the  anticipating  and  subsequent  devices,  is  a  question  of 
fact  for  the  jury  or  the  court  sitting  as  a  jury.5 

(i)  Particular  Classes  of  Inventions  —  aa.  New  Manufacture.  —  A  patent  for  an 
article  of  manufacture  is  void  where  such  manufacture  is  similar  in  all  material 
respects  to  a  former  one,  is  made  of  the  same  material,  by  the  same  process, 
and  by  the  use  of  substantially  the  same  tools.6  A  difference  merely  in  the 
degree  of  excellence  and  not  in  kind  will  not  confer  patentable  novelty.7 
A  chemical  product  produced  for  the  first  time  in  a  pure  state  is  a  patentable 
novelty  although  the  substance  had  been  before  known  and  used  in  art  impure 
and  less  valuable  state  or  condition.  But  a  chemical  product  differing  fron 
its  previously  known  forms  only  in  containing  less  of  useless  and  deleteriou: 
matter  is  not  patentable.8  The  mere  reduction  of  an  article  of  bulk  to  ont 
of  smaller  size  is  not,  in  general,  the  subject  of  a  patent  as  a  new  manu- 
facture, unless  the  properties  of  the  article  are  improved  by  the  introduction 
of  some  new  ingredients,  or  by  the  subtraction  of  one  or  more  of  the  ingre- 
dients of  the  original  article,  by  which  the  new  product  is  improved  or  made 
more  useful.9  The  addition  of  new  ingredients  to  an  old  substance  resulting 
in  a  new  or  improved  product  is  patentable.10  If  a  product  is  new  it  is  entirely 
immaterial  whether  the  process  by  which  it  is  created  is  new  or  old.11 
A  manufacture  is  patentably  new  only  when  it  is  new  in  itself,  and  not 

Aloe.  37  Fed.  Rep.  92.    See  also  supra,  this  Paul  Plow  Works  v.  Starling,  140  U.  S.  184; 

section,  Invention,  subdiv.  b.  (2)  (/)  Change  of  Union  Sugar  Refinery  v.  Matthiesson,  3  Cliff. 

Material.  (U.  S.)  639,  24  Fed.  Cas.  No.  14,399. 

1.  Woodbury  Patent  Planing-Mach.  Co.  v.  "  This  view  of  the  case  is  not  intended  to, 
Keith,  101  U.  S.  479.  and  does  not,  trench  upon  the  doctrine  that 

2.  Knowledge  of  Anticipation  Immaterial. —  the  construction  of  written  instruments  is  the 
Winans  v.  Schenectady,  etc.,  R.  Co.,  2  Blatchf.  province  of  the  court  alone.  It  is  not  the 
(U.  S.)  279;  Evans  v.  Hettick.  3  Wash.  (U.  S.)  construction  of  the  instrument,  but  the  char- 
408,  1  Robb  Pat.  Cas.  166,  8  Fed.  Cas.  No.  acter  of  the  thing  invented,  which  is  sought  in 
4,562;  Evans  v.  Eaton,  3  Wheat.  (U.  S  )  454,  1  questions  of  identity  and  diversity  of  inven- 
Robb  Pat.  Cas.  68;  Sewall  v.  Jones,  91  U.  S.  tions."  Bischoff  v.  Wethered.  9  Wall.  (U.  S.) 
171,  9  Pat.  Off.  Gaz.  47;  Lettelier  v.  Mann,  gi  816. 

Fed.  Rep.  909.'    See  also  Reed  v.  Cutler,  1  6.  Sellers  v.  Cofrode,  35  Fed.  Rep.  131. 

Story  (U.  S.)  590,  2  Robb  Pat.  Cas.  81.  7.  Difference  in  Degree  of  Excellence,  —  Blu- 

3.  Knowledge  Conclusively  Presumed.  —  Swift  menthal  v.  Burrell,  43  Fed.  Rep.  669;  Gorse  v. 
v.  Whisen,  2  Bond  ((J.  S.)  115;  Odiorne  v.  Parker,  35  Fed.  Rep.  129;  Alden  Evaporating 
Winkley,  2  Gall.  (U.  S.)  51;  Woodcock  v.  Fruit  Co.  v.  Bowen,  24  Fed.  Rep.  787;  Hatch 
Parker,  1  Gall.  (U.  S.)  438;  Foote  v.  Silsby,  2  v.  Moffitt,  15  Fed.  Rep.  252. 

Blatchf.  (U.  S.)  260.  ,     8.  Chemical  Products. —  Blumenthal  v.  Bur- 

4.  Knowledge  of  Foreign  Use  Essential.  —  Rev.    '  rell,  43  Fed.  Rep.  667. 

Stat.  U.  S.,  §   4923.    See  supra,  this   sub-  9.  Reduction  in  Bulk  of  Article. — Milligan,  etc., 

division,  Prior  Knowledge  or  Use —  Nature  Glue  Co.  v.  Upton,  1  B.  &  A.  Pat.  Cas.  497, 

and  Extent  of  Knowledge  or  Use.  17  Fed.  Cas.  No.  9.607. 

5.  Novelty  and  Anticipation  Questions  of  Fact.  10.  Rogers  v.  Ennis,  15  Blatchf.  (U.  S.)  47. 
—  Battin  v.  Taggert,  17  How.  (U.  S.)   74;  11,  Process  of  Production. —  Blumenthal  v. 
Tucker  v.  Spalding,  13  Wall.  (U.  S.)  453;  Burrell.  43  Fed.  Rep.  66S;  Kiesele  v.  Haas,  32 
Bischoff  z.  Wethered,  9  Wall.  (U.  S.)  812;  St.  Fed.  Rep.  794. 
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merely  when  it  is  produced  by  a  new  process  or  new  machinery.1  A  new  and 
improved  article  obtained  by  subjecting  an  old  article  used  for  the  same  pur- 
pose to  a  new  process,  whereby  new  and  valuable  properties  are  imparted  to 
it,  discloses  patentable  novelty.2  Although  an  instrument  may  have  been 
long  in  use,  yet  an  invention  of  a  mode  of  making  it  in  a  different  manner, 
which  produces  a  new  and  useful  result  by  a  combination  of  old  materials, 
entitles  the  inventor  to  a  patent  for  the  new  implement,  and  not  merely  for 
an  improvement.3  A  patent  for  a  new  composition  of  matter  or  a  new  sub- 
stance not  before  known  cannot  be  sustained  where  the  alleged  new  substance 
is  only  an  improved  preparation  of  an  old  substance  with  the  same  character- 
istics and  qualities  as  other  similar  preparations.4  A  patent  cannot  be  sus- 
tained as  for  a  new  article  of  manufacture,  where  a  similar  article  used  for  a 
different  purpose  was  previously  well  known.5  The  test  of  novelty  is  the 
same  whether  in  a  manufacture  or  a  machine.6 

bb.  Process.  —  A  process  in  order  to  be  patentable  must  contain  a  new  idea 
distinct  from  any  conception  that  has  preceded  it.7    A  new  mode  of  applying 


1.  Rex  v.  Else,  2  Webst.  Pat.  Cas.  76;  United 
Nickel  Co.  v.  Pendleton,  21  Blatchf.  (U.  S.) 
226,  24  Pat.  Off.  Gaz.  704;  McCloskey  v.  Du- 
bois, 20  Blatchf.  (U.  S.)  7,  g  Fed.  Rep.  38;  Mc- 
Closkey v.  Dubois,  19  Blatchf.  (U.  S.)  205,  8 
Fed.  Rep.  710,  19  Pat.  Off.  Gaz.  1286;  Wooster 
v.  Calhoun,  11  Blatchf.  (U.  S.)  215,  6  Fish. 
Pat.  Cas.  514;  Young  v.  Lippman,  9  Blatchf. 
(U.  S.)  277,  5  Fish.  Pat.  Cas.  230,  2  Pat.  Off. 
Gaz.  249;  Goodvear  v.  Providence  Rubber  Co., 
2  Cliff.  (U.  S.)  351,  2  Fish.  Pat.  Cas.  499; 
Draper  v.  Hudson,  Holmes  (U.  S.)  208,  6  Fish. 
Pat.  Cas.  327,  3  Pat.  Off.  Gaz.  354;  Woodward 
v.  Morrison,  Holmes  (U.  S.)  124,  5  Fish.  Pat. 
Cas.  357;  Wood-Paper  Patent,  23  Wall.  (U.  S.) 
566;  Goodyear  v.  New  Jersey  Cent.  R.  Co.,  2 
Wall.  Jr.  (C.  C.)  356,  1  Fish.  Pat.  Cas.  626; 
Badische  Anilin,  etc.,  Fabrik  v.  Hamilton  Mfg. 
Co.,  3  B.  &  A.  Pat.  Cas.  235,  13  Pat.  Off.  Gaz. 
73.  Compare  Badische  Anilin,  etc.,  Fabrik  v. 
Cochrane,  16  Blatchf.  (U.  S.)  155;  Badische 
Anilin,  etc.,  Fabrik  v.  Higgin,  15  Blatchf.  (U. 
S.)  290;  Lamb  v.  Hamblen,  11  Fed.  Rep.  722, 
which,  however,  are  probably  overruled  by 
Cochrane  v.  Badische  Anilin,  etc.,  Fabrik,  111 
U.  S.  293,  27  Pat.  Off.  Gaz.  814. 

2.  Griffith  v.  Murray,  46  Fed.  Rep.  660; 
In  re  Marsden,  14  App.  Cas.  (D.  C.)  223.  See 
also  Magowan  v.  New  York  Belting,  etc.,  Co., 
141  U.  S.  332. 

3  Geiger  v.  Cook,  3  W.  &  S.  (Pa.)  266. 

4.  No  New  Characteristics.  —  Maryland 
Hominy,  etc.,  Co.  v.  Dorr,  46  Fed.  Rep.  773. 

5.  Different  Use  or  Purpose.  —  Browning  v. 
Colorado  Telephone  Co.,  (C.  C.  A.)  61  Fed. 
Rep.  845. 

6.  Patentable  Novelty  in  Articles  of  Manu- 
facture. —  Antisdel  v.  Chicago  Hotel  Cabinet 
Co.,  (C.  C.  A.)  89  Fed.  Rep.  308;  Chase  v.  Fille- 
brown,  58  Fed.  Rep.  374;  Hoyle  v.  Kerr,  58 
Fed.  Rep.  395,  17  U.  S.  App.  200;  Kerr  v. 
Hoyle,  55  Fed.  Rep.  658;  H.  Tibbe,  etc.,  Mfg. 
Co.  v.  Lamparter,  51  Fed.  Rep.  763;  Brigham 
v.  Coffin,  149  U.  S.  557.  affirming  37  Fed.  Rep. 
688;  H.  Tibbe,  etc.,  Mfg.  Co.  v.  Heineken,  37 
Fed.  Rep.  686. 

7.  Novelty  in  Process  —  United  States.  —  Leg- 
gett  v.  Standard  Oil  Co.,  149  U.  S.  287;  Cres- 
cent Brewing  Co.  v.  Gottfried,  128  U.  S.  158; 
Eames  v.  Andrews,  122  U.  S.  40;  New  Process 
Fermentation  Co.  v.  Maus,  122  U.  S.  413; 


Western  Electric  Mfg.  Co.  v.  Ansonia  Brass, 
etc.,  Co.,  20  Blatchf.  (U.  S.)  170;  Needham  v. 
Washburn,  4  Cliff.  (U.  S.)  254;  Lovell  Mfg. 
Co.  v.  Cary,  147  U.  S.  623;  Burt  v.  Evory,  133 
U.  S.  349;  Hill  v.  Wooster,  132  U.  S.  693; 
Dreyfus  v.  Searle,  124  U.  S.  60;  Vinton  v. 
Hamilton,  104  U.  S.  485;  Tilghman  v.  Proctor, 
102  U.  S.  707:  Pearce  v.  Mulford,  T02  U.  S. 
112;  Celluloid  Co.  v.  Arlington  Mfg.  Co.,  85 
Fed.  Rep.  449;  American  Fibre-Chamois  Co. 
v.  Buckskin-Fibre  Co.,  72  Fed.  Rep.  508,  37 
U.  S.  App.  742;  Tannage  Patent  Co.  v.  Zahn, 
70  Fed.  Rep.  1003,  28  U.S.  App.  620,  reversing 
66  Fed.  Rep.  986;  U.  S.  Electric  Lighting  Co. 
v.  Edison  Lamp  Co.,  58  Fed.  Rep.  692,  17  U.  S. 
App.  334,  approving  51  Fed.  Rep.  24;  Delaware 
Metal  Refinery  v.  Woodfall,  55  Fed.  Rep. 
988:  Pittsburgh  Reduction  Co.  v.  Cowles 
Electric  Smelting,  etc.,  Co.,  55  Fed.  Rep.  301; 
Lalance,  etc.,  Mfg.  Co.  v.  Haberman  Mfg.  Co., 
55  Fed.  Rep.  292;  Uhlman  v.  Arnholdt,  etc., 
Brewing  Co.,  53  Fed.  Rep.  485,  approving 
Uhlmann  v.  Bartholomae,  etc.,  Brewing  Co., 
41  Fed.  Rep.  132;  Vermont  Farm  Mach.  Co.  v. 
Gibson,  50  Fed.  Rep.  423;  Zinsser  v.  Krueger, 
48  Fed.  Rep.  296,  3  U.  S.  App.  1;  Maryland 
Hominy,  etc.,  Co.  v.  Dorr,  46  Fed.  Rep.  773; 
Smith  v.  Pittsburgh  Gas  Co.,  42  Fed.  Rep. 
145;  Walrath  v.  Pacific  Paving  Co.,  41  Fed. 
Rep.  883;  Consolidated  Bunging  Apparatus 
Co.  v.  H.  Clausen,  etc.,  Brewing  Co.,  39  Fed. 
Rep.  277:  Guarantee  Trust,  etc.,  Co.  v.  New 
Haven  Gas  Light  Co.,  39  Fed.  Rep.  268;  Hake 
v.  Brown,  37  Fed.  Rep.  783;  Frankfort  Whisky 
Process  Co.  v.  Mill  Creek  Distilling-  Co.,  37 
Fed.  Rep.  533;  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.,  35  Fed.  Rep.  301;  Sellers  v. 
Cofrode,  3;  Fed.  Rep.  131;  Hammerschlag 
Mfg.  Co.  v.  Bancroft,  32  Fed.  Rep.  585;  Cottle 
v.  Krementz,  31  Fed.  Rep.  42;  Phillips  z/.  Koch- 
ert,  31  Fed.  Rep.  39;  Jennings  v.  Lowenstine, 
31  Fed.  Rep.  84;  Ewart  Mfg.  Co.  v.  Moline 
Malleable  Iron  Co.,  30  Fed.  Rep.  871;  Alden 
Evaporating  Fruit  Co.  v.  Bowen,  24  Fed.  Rep. 
787;  New  Process  Fermentation  Co.  v.  Koch, 
21  Fed.  Rep.  580;  Everest  v.  Buffalo  Lubricat- 
ing Oil  Co.,  20  Fed.  Rep.  848;  Wooster  v.  Cal- 
houn, 11  Blatchf.  (U.  S.)  215,  30  Fed.  Cas.  No. 
18,035;  Wilson  Packing  Co.  v.  Clapp,  8  Biss. 
(U.  S.)  545,  30  Fed.  Cas.  No.  17,851. 

District  of  Columbia.  —  In  re  Mond,  16  App. 
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old  instrumentalities  may  constitute  a  patentable  process  if  productive  of 
better  results.1  A  process  consisting  of  a  new  application  of  a  power  of  nature 
resulting  in  the  production  of  a  new  and  useful  result  is  patentable.2  Dis- 
carding one  of  the  old  elements  may  be  sufficient  to  sustain  the  patent.3  Two 
processes  cannot  be  said  to  be  substantially  alike  where  the  successive  steps 
which  they  involve  are  different ;  and  where  several  of  the  steps  which  are 
requisite  to  the  one  are  wholly  omitted  from  the  other,  identity  of  method 
cannot  exist.4  The  omission  from  a  process  of  a  step  previously  well  known  to 
be  unnecessary  will  not  support  a  patent.5  But  the  addition  of  an  element 
or  step  never  before  used  in  the  process,  resulting  in  the  production  of  a  new 
and  useful  result,  is  patentable  although  such  element  had  previously  been 
known  and  used  but  for  purposes  and  with  results  entirely  different.6  A  pro- 
cess wherein  the  result  is  obtained  by  a  succession  of  several  processes  sepa- 
rately old  but  never  before  practically  grouped  together  in  the  order  specified 
is  a  valid  patentable  novelty.7  A  patent  for  a  process  is  not  invalid  because 
the  apparatus  used  in  developing  the  process  was  previously  known.8  But 
the  product  of  a  process  is  not  patentably  new  merely  because  the  process  is 
new.9  A  patent  having  issued  for  a  product  as  made  by  a  certain  process,  a 
later  patent  cannot  be  granted  for  the  process  which  results  in  the  product.10 
A  patent  cannot  be  sustained  for  making  a  known  article  of  a  material  known 
and  in  use  for  other  purposes.11 

cc.  Combinations.  —  The  novelty  in  combinations  consists  in  the  novel 
embodiment  and  adaptation  of  mechanical  appliances  which  are  old.12  A  com- 
bination to  be  patentable  must  disclose  something  new,  either  in  the  combina- 
tion itself  or  in  the  result  achieved.  If  either  is  new  it  is  immaterial  that  the 
combination  is  made  up,  in  whole  or  in  part,  of  old  elements.  A  combination 
is  an  entirety,  and  want  of  novelty  must  be  addressed  to  the  whole  and  not 
to  separate  elements.13  One  new  agency  may  give  novelty  to  the  entire  corn- 


eas. (D.  C.)  351;  Busch  v.  Jones,  16  App.  Cas. 
(D.  C.)  23;  In  re  Neill.  11  App.  Cas.  (D.  C.) 
584;  In  re  Heroult,  5  App.  Cas.  (D.  C.)  90. 

1.  Lawther  v.  Hamilton,  124  U.  S.  1. 

2.  Eames  v.  Andrews,  122  U.  S.  40. 

3.  Discarding  Old  Element.  —  Lawther  v. 
Hamilton,  124  U.  S.  I. 

4.  U.  S.  Glass  Co.  v.  Atlas  Glass  Co.,  (C.  C. 
A.)  go  Fed.  Rep.  724. 

6.  Needham  v.  Washburn,  4  Cliff.  (U.  S.) 
254. 

6.  Addition  of  New  Element.  —  Cary  v.  Lovell 
Mfg.  Co.,  31  Fed.  Rep.  344. 

7.  Combination  of  Old  Processes.  —  Wallace  v. 
Noyes,  21  Blatchf.  (U.  S.)  83;  Roberts  v. 
Dickey,  4  Brews.  (Pa.)  260;  M'Cully  v.  Cun- 
ningham, 3  Pittsb.  (Pa.)  366;  Smith  v.  Frazier, 
3  Pittsb.  (Pa.)  397. 

8.  American  Bell  Telephone  Co.  v.  Wallace 
Electric  Telephone  Co.,  37  Fed.  Rep.  672. 

9.  Product  of  New  Process.  —  Wooster  v.  Cal- 
houn, 11  Blatchf.  (U.  S  )  215,  30  Fed.  Cas.  No. 
18,035;  Hake  v.  Brown,  37  Fed.  Rep.  783. 
See  Cottle  v.  Kremenu,  31  Fed.  Rep.  42.  But 
see  In  re  Marsden,  4  App.  Cas.  (D.  C.)  223. 

10.  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  197; 
Mosler  Safe,  etc.,  Co.  v.  Mosler,  127  U.  S.  354. 

11.  Making  Old  Articles  of  New  Material. 
Hotchkiss  v.  Greenwood,  4  McLean  (U.  S.)456; 
J.  L.  Mott  Iron  Works  v.  Cassidy,  31  Fed. 
Rep.  47.    See  also  supra,  this  section,  Inven- 
tion, subdiv.  b.  (2)  ( /)  Change  of  Material. 

12.  New  Adaptation  of  Old  Appliances. — Cran- 
dal  v.  Walters,  9  Fed.  Rep.  659;  Aron  v.  Man- 
hattan R.  Co.,  132  U.  S.  84;  Proctor  v.  Bennis, 


36  Ch.  D.  740;  May  v.  Fond  du  Lac  County, 
27  Fed.  Rep.  691. 

The  Theory  of  a  Combination  is  that  all  the 
parts  are  old  and  the  invention  consists  in  the 
new  combination.  Union  Sugar  Refinery  v. 
Matthiessen,  2  Fish.  Pat.  Cas.  600,  3  Cliff.  (U. 
S.)  639.  The  test  of  novelty  as  applied  to  a 
combination  seems  to  be,  whether  the  applica- 
tion of  the  powers  of  nature  by  such  means 
and  appliances  as  the  patentee  claims  to  have 
invented  is  new.  Bell  v.  Daniels,  1  Fish.  Pat. 
Cas.  372,  1  Bond  (U.  S.)  212. 

13.  Novelty  in  Combinations  —  United  States. — 
Office  Specialty  Mfg.  Co.  v.  Fenton  Metallic 
Mfg.  Co.,  174  U.  S.  492:  Duer  v.  Corbin  Cabi- 
net Lock  Co.,  149  U.  S.  216;  Busell  Trimmer 
Co.  v.  Stevens,  137  U.  S.  423;  Day  v.  Fair 
Haven,  etc.,  R.  Co.,  132  U.  S.  9S;  Thatcher 
Heating  Co.  v.  Burtis,  121  U.  S.  286;  Whittle- 
sey v.  Ames,  9  Biss.  (U.  S.)  225;  Searls  v. 
Merriam,  20  Blatchf.  (U.  S.)  263;  Cross  v.  Mc- 
Kinnon,  20  Blatchf.  (U.  S.)  395;  Mallory  Mfg. 
Co.  v.  Marks,  20  Blatchf.  (U.  S.)  32;  Potter  v. 
Holland,  1  Fish.  Pat.  Cas.  382,  4  Blatchf.  (U. 
S.)  238;  Hall  v.  Wiles,  2  Blatchf.  (U.  S.)  194; 
Booth  v.  Parks,  I  Flipp.  (U.  S.)  3S1 ;  Silsby  v. 
Foote,  20  How.  (U.  S.)  37S;  O'Reilly  v.  Morse, 
15  How.  (U.  S.)  62;  Millner  v.  Voss,  4  Hughes 
(IT.  S.)  262,  48  Fed.  Rep.  S32;  Ryan  v.  Good- 
win, 3  Sumn.  (U.  S.)  514.  1  Robb  Pat.  Cas. 
725;  Pitts  v.  Whitman,  2  Story  (U.  S.)  609,  2 
Robb  Pat.  Cas.  189;  Cornplanter  Patent,  23 
Wall.  (U.  S.)  181;  Gill  v.  Wells,  22  Wall. 
(U.  S.)  1;  Hailes  v.  Van  Wormer,  20  Wall 
(U.  S.)  353;  Seymour  v.  Osborne,  11  Wall.  (U. 
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S.)  516;  Pennock  v.  Dialogue,  4  Wash.  (U.  S.) 
538,  2  Pet.  (U.  S.)  1;  McCarty  v.  Lehigh 
Valley  R.  Co.,  160  U.  S.  no;  Wright  v. 
Yuengling,  155  U.  S.  47;  Seabury  v.  Am 
Ende,  152  U.  S.  561;  Knapp  v.  Morss,  150 
U.  S.  221;  Giles  v.  Heysinger,  150  U.  S.  627; 
Adams  v.  Bellaire  Stamping  Co.,  141  U.  S. 
539;  St.  Paul  Plow  Works  v.  Starling,  140 
U.  S.  184;  Mosler  Safe,  etc.,  Co.  v.  Mosler, 
127  U.  S.  354;  Smith,  etc.,  Mfg.  Co.  v. 
Sprague,  123  U.  S.  249;  Hartshorn  v.  Sagi- 
naw Barrel  Co.,  119  U.  S.  664;  Preston  v. 
Manard,  116  U  S.  661;  Stephenson  v.  Brook- 
lyn Cross-Town  R.  Co.,  114  U.  S.  149;  Picker- 
ing v.  McCullough,  104  U.  S.  310;  Wicke  v. 
Ostrum,  103  U.  S.  461;  Parks  v.  Booth,  102  U. 
S.  96;  Imhaeuser  v.  Buerk,  ior  U.  S.  647; 
Bites  v.  Coe,  98  U.  S.  31;  Rubber-Coated 
Harness-Trimming  Co.  v.  Welling,  97  U.  S.  7; 
Naiional  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake- Beam  Co.,  106  Fed.  Rep. 
693;  Krajewski  v.  Pharr,  (C.  C.  A.)  105  Fed. 
Rep.  514;  Nelson  v.  A.  D.  Farmer,  etc.,  Type- 
Founding  Co.,  (C.  C.  A.)  95  Fed.  Rep.  145; 
Gormully,  etc.,*  Mfg.  Co.  v.  Stanley  Cycle 
Mfg.  Co.,  90  Fed.  Rep.  279;  Allen  v.  Grimes, 
89  Fed.  Rep.  869;  Kelly  v.  Clow,  (C.  C.  A.)  89 
Fed.  Rep.  297;  Western  Electric  Co.  v.  Mill- 
heim  Electric  Telephone  Co.,  88  Fed.  Rep.  505; 
Interior  Lumber  Co.  v.  Perkins,  80  Fed.  Rep. 
528,  53  U.  S.  App.  66;  American  Soda-Fountain 
Co.  v.  Green,  75  Fed.  Rep.  680;  Packard  v. 
Lacing-Stud  Co.,  70  Fed.  Rep.  66,  33  U.  S. 
App.  306;  Fuller,  etc.,  Mfg.  Co.  v.  Stevens,  59 
Fed.  Rep.  157;  Jones  v.  Holman,  58  Fed.  Rep. 
973,  61  Fed.  Rep.  680;  Bagley,  etc.,  Co.,  v.  Em- 
pire VVood-Pulp  Co.,  58  Fed.  Rep.  212,  14  U.  S. 
App.  517;  Monitor  Mfg.  Co.  v.  Zimmerman 
Mfg.  Co.,  57  Fed.  Rep.  219,  9  U.  S.  App.  241; 
Buchanan  v.  Goodwin,  57  Fed.  Rep.  1039; 
Deere  v.  J.  I.  Case  Plow  Works,  56  Fed.  Rep. 
84c,  9  U.  S.  App.  567;  Detwiler  v.  Bosler.  55 
Fed.  Rep.  660;  Aerated  Fuel  Co.  v.  Woodbury 
Glass  Co.,  54  Fed.  Rep.  386;  Singer  Mfg.  Co. 
v.  Brill,  54  Fed.  Rep.  380;  Bcston  Lasting 
Mach.  Co.  v.  Woodward  53  Fed.  Rep.  481; 
Edison  Electric  Light  Co.  v.  U.  S.  Electric 
Lighting  Co.,  52  Fed.  Rep.  300,  11  U.  S.  App. 
i;  Edison  Electric  Light  Co.  v.  U.  S,  Elec- 
tric Lighting  Co.,  47  Fed.  Rep.  454;  Cutcheon 
v.  Herrick,  52  Fed.  Rep.  147;  Syracuse  Chilled 
Plow  Co.  v.  Strait,  52  Fed.  Rep.  870;  Gait  v. 
Parlin,  etc.,  Co.,  52  Fed.  Rep.  749;  Can- 
ton Steel  Rooting  Co.  v.  Kanneberg,  51 
Fed.  Rep.  599;  Barnes  Automatic  Sprinkler 
Co.  v.  Walworth  Mfg.  Co.,  51  Fed.  Rep.  88; 
American  Automaton  Weighing  Mach.  Co.  v. 
Blauvelt,  50  Fed.  Rep.  213;  Foos  Mfg.  Co.  7/. 
Springfield  Engine,  etc.,  Co.,  49  Fed.  Rep.  641, 
6  (J.  S.  App.  14;  Starling  v.  Weir  Plow  Co.,  49 
Fed.  Rep.  637;  Richmond  v.  Atwood,  48  Fed. 
Rep.  910,  5  U.  S.  App.  1.  reversing  47  Fed. 
Rep.  219;  National  Cash-Register  Co.  v. 
American  Cash-Register  Co.,  47  Fed.  Rep. 
2t2;  White  v.  Hunter,  47  Fed.  Rep.  819; 
Alaska  Refrigerator  Co.  v.  Wisconsin  Re- 
frigerator Co.,  47  Fed.  Rep.  324;  Haffcke 
v.  Clark,  50  Fed.  Rep.  531,  8  U.  S.  App. 
69,  reversing  46  Fed.  Rep.  770;  Woodcock 
v.  Woodcock,  46  Fed.  Rep.  629;  American 
Roll- Paper  Co.  v.  Weston,  45  Fed.  Rep.  686; 
Burgess  v.  Chapman,  44  Fed.  Rep.  427;  Ameri- 
can Road  Mach.  Co.  v.  Gould,  44  Fed.  Rep.  78: 


Young  v.  Jackson,  43  Fed.  Rep.  387;  Creamery 
Package  Mfg.  Co.  v.  Elgin  Co-operative  Butter 
Tub  Co.,  43  Fed.  Rep.  892;  National  Cable  R. 
Co.  u.  Sioux  City  Cable  R.  Co.,  42  Fed.  Rep. 
679;  Electric  Gas-Lighting  Co.  v.  Fuller,  42 
Fed.  Rep.  293;  Berryman  v.  Ainsworth  Boiler, 
etc.,  Co.,  40  Fed.  Rep.  879;  Imhauser  v.  Haus- 
burg,  40  Fed.  Rep.  878;  Jones  v.  Clow,  39  Fed. 
Rep.  785;  Kent  v.  Simons,  39  Fed.  Rep.  606; 
Singer  Mfg.  Co.  v.  Wilson  Sewing-Mach.  Co., 
38  Fed.  Rep.  586;  Pullman  Palace  Car  Co.  v. 
Wagner  Palace  Car  Co.,  38  Fed.  Rep.  416; 
Celluloid  Mfg.  Co.  v.  Russell,  37  Fed.  Rep. 
676;  Maltby  v.  Graham,  37  Fed.  Rep.  689; 
Marvin  v.  Gotshall,  36  Fed.  Rep.  908;  Syra- 
cuse Chilled  Plow  Co.  v.  Robinson,  35  Fed. 
Rep.  502;  Locke  v.  Lane,  etc.,  Co.,  35  Fed. 
Rep.  289;  Shipman  Engine  Co.  v.  Rochester 
Tool- Works,  34  Fed.  Rep.  747;  Ligowski  Clay- 
Pigeon  Co.  v.  American  Clay-Bird  Co.,  34  Fed. 
Rep.  328;  Johnson  v.  Forty-Second  St.,  etc., 
R.  Co.,  33  Fed.  Rep.  499;  Washburn,  etc., 
Mfg.  Co.  v.  Beat-Em-All  Barb-Wire  Co..  33 
Fed.  Rep.  261;  American  Box  Mach.  Co.  v. 
Day,  32  Fed.  Rep.  585;  Starling  v.  St.  Paul 
Plow- Works,  32  Fed.  Rep.  290;  Hill  v.  Sawyer, 
31  Fed.  Rep.  282;  Union  Edge  Setter  Co.  v. 
Keith,  31  Fed.  Rep.  46;  Shaver  v.  Skinner 
Mfg.  Co.,  30  Fed.  Rep.  68;  Duesh  v.  Medlar 
Co.,  30  Fed.  Rep.  619;  Hasselman  v.  Gaar,  29 
Fed.  Rep.  318;  Forschner  v.  Baumgarten,  26 
Fed.  Rep.  858;  Railway  Register  Mfg.  Co.  v. 
North  Hudson  Co.  R.  Co.,  24  Fed.  Rep.  793; 
Gilbert  v.  Weir  Plow  Co.,  22  Fed.  Rep.  428; 
Nicodemus  v.  Frazier,  19  Fed.  Rep.  260;  Bell 
v.  U.  S.  Stamping  Co.,  19  Fed.  Rep.  312;  Yale 
Lock  Mfg.  Co.  v.  Norwich  Nat.  Bank,  19 
Blatchf.  (U.  S.)  123;  Yale  Lock  Mfg.  Co.  v. 
Berkshire  Nat.  Bank,  17  Fed.  Rep.  531;  Wood 
v.  Packer,  17  Fed.  Rep.  650;  Clark  Pomace- 
Holder  Co.  v.  Ferguson,  17  Fed.  Rep.  79; 
Western  Electric  Mfg.  Co.  v.  Chicago  Electric 
Mfg.  Co.,  14  Fed.  Rep.  691;  Ex  p.  Woodruff, 
30  Fed.  Cas.  No.  17,985;  Strong  v.  Noble,  6 
Blatchf.  (U.  S.)  477,  23  Fed.  Cas.  No.  13,543; 
Stanley  Works  v.  Sargent.  8  Blatchf.  (U.  S.) 
344,  22  Fed.  Cas.  No.  13,289  ;  Ross  v.  Wolfinger, 
5  Pat.  Off.  Gaz.  117,  20  Fed.  Cas.  No.  12,081; 
Roeraerp.  Logowitz,  20  Fed.  Cas.  No.  11,996; 
Marsh  v.  Dodge,  etc.,  Mfg.  Co.,  6  Fish.  Pat. 
Cas.  562,  16  Fed.  Cas.  No.  9,115;  King  v.  Ham- 
mond, 4  Fish.  Pat.  Cas.  488,  14  Fed.  Cas.  No. 
7.7971  Furbush  v.  Cook,  2  Fish.  Pat.  Cas.  668, 
9  Fed.  Cas.  No.  4,931;  In  re  Cole,  McA.  Pat, 
Cas.  539,  6  Fed.  Cas.  No.  2,974;  Booth  v. 
Parks,  1  Flipp.  (U.  S.)  381,  3  Fed.  Cas.  No. 
1,648;  In  re  Boughton,  McA.  Pat.  Cas.  278,  3 
Fed.  Cas.  No.  1,696;  Child  v.  Boston,  etc., 
Iron  Works,  Holmes  (U.  S.)  303,  5  Fi  d.  Cas. 
No.  2,675;  Earle  v.  Sawyer,  4  Mason  (U.  S.)  1, 
8  Fed.  Cas.  No.  4,247;  Evans  v.  Eaton,  Pet. 
(C.  C.)  322,  8  Fed.  Cas.  No.  4,559;  Francis  v. 
Mellor  5  Fish.  Pat.  Cas.  153,  9  Fed.  Cas.  No. 
5,039;  Hotchkiss  v.  Greenwood,  4  McLean  (U. 
S.)  456,  12  Fed.  Cas.  No.  6,718;  Latla  v. 
Shawk,  1  Fish.  Pat.  Cas.  465,  14  Fed.  Cas.  No. 
8,116;  Pennock  v.  Dialogue,  4  Wash.  (U.  S.) 
538,  19  Fed.  Cas.  No.  10,941;  Ryan  v.  Good- 
win, 3  Sumn.  (U.  S)  514,  2  Fed.  Cas.  No. 
12,186;  Sands  v.  Ward  well,  3  Cliff.  (U.  S.)  277, 
21  Fed.  Cas.  No.  12.306;  Tatham  v.  Le  Roy, 
23  Fed.  Cas.  No.  13,761;  In  re  Wagner,  McA. 
Pat.  Cas.  510,  28  Fed.  Cas.  No.  17,038;  Watson 
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bination.1  But,  on  the  other  hand,  it  is  not  necessary  in  order  to  deprive  a 
combination  of  novelty  that  all  its  elements  shall  have  been  used  together 
before  and  in  the  same  relation.2  The  mere  substitution  of  a  mechanical 
equivalent  in  a  combination,3  or  the  addition,  substitution,  or  omission  of  an 
element  which,  in  view  of  the  prior  state  of  the  art,  did  not  require  invention 
as  distinguished  from  mechanical  skill,  will  not  confer  novelty  or  repel  the  bar 
of  anticipation.4  A  combination  of  two  elements  is  anticipated  by  a  prior 
combination  of  three  elements  in  which  the  two  elements  occurred  and  per- 
formed the  same  function.5  A  combination  is  not  anticipated  by  a  different 
combination  producing  the  same  result.6  Simplicity  and  economy  of  con- 
struction as  against  prior  complex  and  expensive  combinations  are  sufficient 
to  confer  patentable  novelty.'  The  fact  that  the  product  of  a  combination 
may  be  more  convenient  and  salable  than  anything  which  preceded  it  is  insuffi- 
cient of  itself  to  confer  novelty  upon  the  combination.8 

dd.  Designs.  — In  a  design  patent,  all  the  novelty  required  is  the  production 
of  a  harmonious  design  presenting  a  different  impression  to  the  eye  from  any- 
thing that  preceded  it.9  It  is  immaterial  that  the  amount  of  novelty  is  small, 
providing  the  design  is  so  far  different  from  all  others  existing  before  it  as  to 
appear  to  be  different  to  ordinary  observers. 10  Some  novelty,  however,  is 
essential,  and  the  mere  adaptation  of  old  devices,  forms,  or  designs  to  new 
purposes  of  ornamentation,  however  exquisite  the  result,  is  not  patentable.11 


v.  Cunningham,  4  Fish.  Pat.  Cas.  528,  2g  Fed. 
Cas.  No.  17,280;  Carr  v.  Rice,  1  Fish.  Pat. 
Cas.  198,  5  Fed.  Cas.  No.  2,440;  Batten  v. 
Clayton,  2  Whart.  Dig.  363,  2  Fed.  Cas.  No. 
1,105. 

District  of  Columbia.  —  In  re  Griswold,  9 
App.  Cas.  (D.  C.)496;  In  re  Forg,  2  App.  Cas. 
(D.  C.)  58. 

New  Hampshire.  —  Dunbar  v.  Marden,  13  N. 
H.  3". 

New  Jersey.  —  Murphy  v.  Trenton  Rubber 
Co.,  14  N.  J.  L.  J.  172;  Delaware  Coal,  etc., 
Co.  v.  Packer,  3  N.  ].  L.  J.  173. 

Pennsylvania. —  Hoffman  v.  Young,  14  Phila. 
(Pa.)  428,  37  Leg.  Int.  (Pa.)  204;  Locomotive 
Engine  Safety  Truck  Co.  v.  Pennsylvania  R. 
Co.,  10  Phila.  (Pa.)  252,  31  Leg.  Int.  (Pa.)  324; 
Holliday  v.  Rheem,  18  Pa.  St.  465. 

Canada.  —  Yates  v.  Great  Western  R.  Co.,  24 
Grant  Ch.  (U.  C.)  495;  VVisner  v.  Coulthard, 
22  Can.  Sup.  Ct.  178. 

1.  One  New  Agency.  —  Le  Roy  v.  Taiham,  22 
How,  (U.  S.)  132;  Thomson-Houston  Electric 
Co.  v.  Bullock  Electric  Co.,  101  Fed.  Rep.  587; 
Aram  v.  Moline  Wagon  Co.,  16  Fed.  Rep.  236; 
Rheem  v.  Holliday,  16  Pa.  St.  347,  18  Pa.  St. 
465. 

2.  Kelly  v.  Clow,  (C.  C.  A.)  89  Fed.  Rep.  297. 

3.  Substitution  of  Equivalents.  — ■  Sayles  v. 
Chicago,  etc..  R.  Co.,  1  Biss.  (U.  S.)  468,  2 
Fish.  Pat.  Cas.  523;  Blake  v.  Ravvson,  Holmes 
(U.  S.)  200,  6  Fish.  Pat.  Cas.  74;  Hartshorn  v. 
Saginaw  Barrel  Co.,  119  U.  S.  664;  Imhaeuser 
v.  Buerk,  101  U.  S.  647;  Saunders  v.  Allen,  53 
Fed.  Rep.  109;  Rodebaugh  v.  Jackson,  37  Fed. 
Rep.  882;  In  re  Lowry,  14  App.  Cas.  (D.  C.) 
473- 

4.  Addition  or  Omission  of  Elements  Not  Involv- 
ing Invention.  —  National  Hat  Pouncing  Mach. 
Co.  v.  Hedden,  148  U.  S.  482;  Busell  Trimmer 
Co.  v.  Stevens,  137  U.  S.  423;  Hailes  v.  Albany 
Stove  Co.,  123  U.  S.  582;  Featherstone  v. 
George  R.  Bidwell  Cycle  Co..  53  Fed.  Rep. 
113;  Fougeres  v.  Murbarger,  44  Fed.  Rep.  292; 


Campbell  Printing-Press,  etc.,  Co.  v.  Eames 
Vacuum,  etc.,  Brake  Co.,  44  Fed.  Rep.  64; 
Sugar  Apparatus  Mfg.  Co.  •</.  Yaryan  Mfg. 
Co.,  43  Fed.  Rep.  140;  Magin  v.  Carle,  40  Fed. 
Rep.  155:  McClain  v.  Ortmaver,  33  Fed.  Rep. 
284.  But  see  Lawther  v.  Hamilton,  124  U. 
S.  1. 

5.  National  Hat  Pouncing  Mach.  Co.  v. 
Hedden,  148  U.  S.  482. 

6.  Same  Result  by  Different  Combination.  — 
Hubbell  v.  U.  S..  179  U.  S.  77;  Whittemore  &. 
Cutter,  1  Gall.  (U.  S.)  478;  Deere  v.  Rock 
Island  Plow  Co..  84  Fed.  Rep.  171,  55  U.  S. 
App.  534. 

7.  King  v.  Hammond,  4  Fish.  Pat.  Cas.  488, 
14  Fed.  Cas.  No.  7,797. 

8.  Office  Specialty  Mfg.  Co.  v.  Fenton  Me- 
tallic Mfg.  Co.,  174  U.  S.  492. 

9.  Designs.  —  Britton  v.  White  Mfg.  Co.,  61 
Fed.  Rep.  93;  Stewart  v.  Smith,  58  Fed.  Rep. 
580,  17  U.  S.  App.  217;  Untermeyer  v.  Freund, 
58  Fed.  Rep.  205,  20  U.  S.  App.  32;  Smith  71 
Stewart,  55  Fed.  Rep.  481;  Anderson  Mon- 
roe, 55  Fed.  Rep.  396;  Streat  v.  Simpson,  53 
Fed.  Rep.  358;  Paine  v.  Snowden,  50  Fed. 
Rep.  776,  affirming  46  Fed.  Rep.  189;  New 
York  Belting,  etc.,  Co.  v.  New  Jersey  Car- 
Spring,  etc.,  Co.,  48  Fed.  Rep.  556,  3c  Fed. 
Rep.  7S5;  Anderson  v.  Saint,  46  Fed.  Rep. 
760;  Stearns  v.  Beard.  46  Fed.  Rep.  193;  Conde 
v.  Valkenburgh,  39  Fed.  Rep.  7SS;  Whitman 
Saddle  Co.  v.  Smith,  38  Fed.  Rep.  414;  Unter- 
meyer v.  Freund,  37  Fed.  Rep.  342;  Eclipse 
Mfg.  Co.  v.  Adkins,  36  Fed.  Rep.  554;  Kraus 
v.  Fitzpatrick,  34  Fed.  Rep.  39;  Meers  v.  Kelly, 
31  Fed.  Rep.  153;  Foster  v.  Crossin,  23  Fed. 
Rep.  400;  Collender  v.  Griffith,  11  Blatchf.  (U. 
S.)  212,  6  Fed.  Cas.  No.  3,000. 

10.  Small  Novelty  Sufficient. —  Redway  v.  Ohio 
Stove  Co.,  38  Fed.  Rep.  582;  Kraus  v.  Fitz- 
patrick, 34  Fed.  Rep.  39. 

11.  Old  Designs  Applied  to  New  Purposes. — New 
York  Belting,  etc.,  Co.  v.  New  Jersey  Car- 
Spring,  etc.,  Co.,  137  U.  S.  445;  Cahoone- 
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A  design  for  an  article  consisting  in  making  the  article  in  the  shape  of  a  well- 
known  mathematical  figure,  the  article  itself  being  old,  is  void  for  want  of 
novelty.1  But  mere  similarity  in  parts  to  parts  of  other  patented  designs  will 
not  prevent  the  design  from  being  patentable  where  the  general  result  is  differ- 
ent from  anything  before  known  or  used.3  Differences  in  detail  and  in  non- 
essential matters  will  not  confer  novelty  where  the  designs  are  so  much  alike 
that  an  ordinary  observer  might  readily  mistake  one  for  the  other.3  The 
novelty  of  a  design  is  to  be  tested  by  the  impression  it  makes  upon  the  eye 
and  not  by  the  means  employed  to  produce  it.4  Drawings  unaccompanied 
by  a  written  description  may  amount  to  an  anticipation  of  a  design  patent,5 
though,  as  has  been  seen,  a  different  conclusion  has  been  reached  in  the  case 
of  a  prior  description  in  a  printed  publication  cited  as  an  anticipation  of  other 
patents.6  Merely  transferring  a  design  from  one  article  or  substance  to 
another  does  not  confer  novelty.7  A  mechanical  patent  will  not  anticipate  a 
design  patent,  since  they  are  wholly  distinct,  and  an  inventor  may  take  out 
a  patent  for  an  article  and  a  separate  patent  for  the  design  of  the  article.8 

d.  Evidence  of  Novelty  or  Anticipation  —  (i)  Presumptions  and 
Burden  of  Proof  —  (a)  in  General.  —  A  patent  is  prima  facie  evidence  of  novelty, 
and  the  burden  of  proof  is  upon  the  person  disputing  the  validity  of  the 
patent  upon  the  ground  of  want  of  novelty.9    But  the  decision  of  the  patent 


Barnet  Mfg.  Co.  v.  Rubber,  etc.,  Harness  Co., 
45  Fed.  Rep.  582;  Foster  v.  Crossin,  44  Fed. 
Rep.  62;  Miller  v.  Young,  33  111.  354. 

1.  VVooster  v.  Crane,  5  Blatchf.  (U.  S.)  282, 
30  Fed.  Cas.  No.  18,036. 

2.  General  Result  Different.  —  Matthews,  etc., 
Mfg  Co.  v.  American  Lamp,  elc,  Co.,  103 
Fed.  Rep.  634;  Untermeyer  v.  Freund,  58  Fed. 
Rep.  205,  20  U.  S.  App.  32;  Ripley  v.  Elson 
Glass  Co.,  49  Fed.  Rep.  927;  Anderson  v. 
Saint,  46  Fed.  Rep.  760;  Whitman  Saddle  Co. 
v.  Smith,  38  Fed.  Rep.  414;  Perry  v.  Starrett, 
3  B.  &  A.  Pat.  Cas.  485,  19  Fed.  Cas.  No. 
11,012. 

3.  Sagendorph  v.  Hughes,  95  Fed.  Rep.  478. 

4.  Braddock  Glass  Co.  v.  Macbeth,  64  Fed. 
Rep.  118,  28  U.  S.  App.  99. 

This  is  well  illustrated  by  a  comparison  of 
the  decision  in  the  case  of  New  York  Belting, 
etc.,  Co.  z-.  New  Jersey  Car-Spring,  etc.,  Co., 
137  U.  S.  445,  with  the  decision  in  the  case  of 
the  same  parties  reported  in  48  Fed.  Rep.  556. 

5.  Britton  v.  White  Mfg.  Co.,  6r  Fed.  Rep.  93. 

6.  See  supra,  this  subdivision,  Sufficiency  of 
Publication. 

7.  Transferring  Design  to  New  Article.  —  Ca- 
hoone-Barnet  Mfg.  Co.  v.  Rubber,  etc.,  Har- 
ness Co.,  45  Fed.  Rep.  582;  New  York  Belting, 
etc.,  Co.  7/.  New  Jersey  Car-Spring,  etc.,  Co., 
30  Fed.  Rep.  785. 

8.  Flomerfelt  v.  Newwitter,  88  Fed.  Rep.  696. 

9.  Patent  Prima  Facie  Evidence  of  Novelty.  — 
Hussey  v.  Bradley,  5  Blatchf.  (U.  S  )  134,  2 
Fish.  Pat.  Cas.  362;  Swift  v.  Whisen,  2  Bond 
(U.  S.)  115;  Hussey  v.  Whitely,  1  Bond  (U.  S.) 
407;  Judson  v.  Moore,  1  Bond  (U.  S.)  285; 
Union  Sugar  Refinery  v.  Matthiesson,  3  Cliff. 
(U.  S.)  639,  24  Fed.  Cas.  No.  14,399;  Goodyear 
v.  Beverly  Rubber  Co.,  1  Cliff.  (U.  S.)  348; 
Corning  v.  Burden,  15  [low.  (U.  S.)  252; 
Mitchell  v.  Tilghman,  19  Wall.  fU.  S.)  287; 
Seymour  v.  Osborne,  11  Wall.  (U.  S.)  516; 
Parks  v.  Booth,  102  U.  S.  99;  Imhaeuser  v. 
Buerk,  101  U.  S.  660;  Smith  v.  Goodyear  Den- 
tal Vulcanite  Co.,  93  U.  S.  486;  Thomson- 
Houston  Electric  Co.  v.  Walker  Co.,  104  Fed. 


Rep.  816;  Williams  Patent  Crusher,  etc.,  Co. 
v.  St.  Louis  Pulverizer  Co.,  104  Fed.  Rep.  795; 
McEwan  Bros.  Co.  v.  McEvvan,  91  Fed.  Rep. 
791;  Western  Electric  Co.  v.  Millheim  Electric 
Telephone  Co.,  88  Fed.  Rep.  505;  Kinnear, 
etc.,  Co.  v.  Capital  Sheet-Metal  Co..  81  Fed. 
Rep.  491;  Binns  v.  Zucker,  etc.,  Chemical  Co., 
70  Fed.  Rep.  711;  Ney  v.  Ney  Mfg.  Co.,  69 
Fed.  Rep.  405,  37  U.  S.  App.  371;  Masten  v. 
Hunt,  51  Fed.  Rep.  216;  McBride  v.  Grand  De 
Tour  Plow  Co.,  40  Fed.  Rep,  162;  Worswick 
Mfg.  Co.  v.  Kansas,  38  Fed.  Rep.  239;  Shaver 
v.  Skinner  Mfg.  Co.,  30  Fed.  Rep.  68;  Wayne 
v.  Holmes,  I  Bond  (U.  S.)  27,  29  Fed.  Cas.  No. 
17.303;  Teese  v.  Phelps,  McAll.  (U.  S.)  48,  23 
Fed.  Cas.  No.  13,819;  Serrell  v.  Collins,  1  Fish. 
Pat.  Cas.  289,  21  Fed.  Cas.  12,672;  Sands  v. 
Wardwell,  3  Cliff.  (U.  S.)  277,  21  Fed.  Cas.  No. 
12,306;  Smith  v.  Woodruff,  6  Fish.  Pat.  Cas. 
476,  22  Fed.  Cas.  No.  13,128a/  Sloat  v.  Spring, 
22  Fed.  Cas.  No.  12,948(7/  Rollhaus  v.  Mc- 
Pherson,  20  Fed.  Cas.  No.  12,026;  Rice  v. 
Heald,  13  Pac.  L.  Rep.  33,  20  Fed.  Cas.  No. 
ir,752;  Putnam  v.  Yerrington,  2  B.  &  A.  Pat. 
Cas.  237,  20  Fed.  Cas.  No.  11,486;  Potter  v. 
Holland,  4  Blatchf.  (U.  S.)  238,  19  Fed.  Cas. 
No.  11,330;  Poppenhusen  v.  New  York  Gutta 
Percha  Comb  Co.,  2  Fish.  Pat.  Cas.  62,  19 
Fed.  Cas.  No.  11,283;  Pitts  v.  Hall,  2  Blatchf. 
(U.  S.)  229,  19  Fed.  Cas.  No.  11,192;  Patker  v. 
Stiles,  5  McLean  (U.  S.)  44,  18  Fed.  Cas.  No. 
10,749;  Batten  v.  Clayton,  2  Fed.  Cas.  No. 
1,105;  Matthews  v.  Skates,  1  Fish.  Pat.  Cas. 
602;  Winans  v.  New  York,  etc.,  R.  Co.,  1  Fish. 
Pat.  Cas.  213;  Serrell  v.  Collins,  1  Fish.  Pat. 
Cas.  289;  Middletown  Tool  Co.  v.  Judd,  3 
Fish.  Pat.  Cas.  141;  Ransom  v.  New  York, 
1  Fish.  Pat.  Cas.  252;  Haselden  v.  Ogden,  3 
Fish.  Pat.  Cas.  378;  Waterbury  Brass  Co.  v. 
New  York,  etc..  Brass  Co.,  3  Fish.  Pat.  Cas. 
43;  Carter  v.  Baker,  1  Sawy.  (U.  S.)  512,  4 
Fish.  Pat.  Cas.  404;  Hube-r  v.  N.  O.  Nelsen 
Mfg.  Co.,  38  Fed.  Rep.  830;  Frankfort  Whisky 
Process  Co.  v.  Mill  Creek  Distilling  Co.,  37 
Fed.  Rep.  533;  Busch  v.  Jones,  16  App.  Cas. 
(D.  C.)  23;  Williams  v.  Ogle,  14  App.  Cas.  (D. 
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office  on  the  question  of  novelty  is  not  conclusive,  but  only  prima  facie,  and 
the  point  is  open  to  examination  in  the  courts.1  The  presumption  of  novelty 
extends  back  only  to  the  date  of  filing  the  application.2  The  burden  of 
proof  is  upon  the  patentee,  to  sustain  a  claim  that  his  invention  antedated  the 
original  application.3  The  person  who  first  reduced  the  device  to  practice 
is  presumed  to  be  the  original  inventor,  and  such  presumption  can  be  over- 
come only  by  satisfactory  evidence ;  oath  against  oath  is  insufficient.4  The 
granting  of  a  foreign  patent  against  the  objection  of  want  of  novelty  is  of  no 
force  here,  where  the  foreign  patent  office  had  none  of  the  references  to  prior 
devices  before  it  which  the  patent  office  here  had.5 

(b)  Conflicting  Patents.  —  Where  two  patents  cover  practically  the  same  inven- 
tion, the  presumption  is  in  favor  of  the  senior  patent,  and  a  clear  preponder- 
ance of  the  evidence  is  necessary  to  show  that  the  junior  patentee  was  in  fact 
the  first  inventor.6 

(2)  ,Fact  of  Invention.  —  Upon  an  issue  of  anticipation,  the  fact  of  the 
invention  may  be  shown  by  drawings,  sketches,  models,  or  any  other  compe- 
tent evidence.7 

(3)  Date  of  Invention.  —  The  date  of  making  an  invention  may  be  fixed  by 
reference  to  another  circumstance,  the  date  of  which  is  established  by  the 
evidence  of  other  witnesses.8  Verbal  declarations  and  explanations  of  the 
inventor  are  competent  evidence  to  show  the  date  of  an  invention.9  The  date 
of  the  letters  patent  put  in  evidence  is  evidence  of  the  date  of  the  invention 
covered  thereby.10 

(4)  Intrinsic  Evidence  of  Novelty.  — A  new  effect,  or  a  materially  different 
effect,  or  as  good  an  effect  more  cheaply  attained,  have  been  held  evidence 
of  the  novelty  of  the  device.11  The  production  of  the  same  result  by  two 
devices,12  except  where  the  result  is  produced  by  the  same  mode  of  operation, 


C.)  145;  Brodie  v.  Ophir  Silver  Min.  Co.,  4 
Fish.  Pat.  Cas.  137. 

The  Issue,  Reissue,  and  Extension  of  a  patent, 
and  the  fact  that  it  has  been  sustained  in 
previous  suits,  create  a  strong  presumption 
against  a  defense  of  want  of  novelty.  Jordan 
v.  Dobson,  2  Abb.  (U.  S.)  398,  13  Fed.  Cas. 
No.  7,519- 

1.  Decision  of  Patent  Office  Not  Conclusive.  — 
Reckendoifer  v.  Faber,  92  U.  S.  351;  Wicker- 
sham  v.  Singer,  McA.  Pat.  Cas.  645,  29  Fed. 
Cas.  No.  17,610;  Coleman  v.  Liesor,  6  Fed. 
Cas.  No.  2,984;  Green  v.  Stuart,  7  Baxt. 
(Tenn.)  418.  And  see  generally  infra,  this 
title,  Proceedings  to  Obtain  Patent,  subdiv.  21, 
Conclusiveness  and  Effect  of  Decisions  of  Patent 
Office. 

2.  White  v.  Allen,  2  Fish.  Pat.  Cas.  440,  29 
Fed.  Cas.  No.  17,535. 

3.  Antedating  Invention.  —  Johnson  v.  Root, 
2  Fish.  Pat.  Cas.  291,  13  Fed.  Cas.  No.  7,409. 

4.  Bader  v.  Vajen,  14  App.  Cas.  (D.  C.)  241. 

5.  Foreign  Patent. —  In  re  Bedford,  14  App. 
Cas.  (D.  C.)  376.  _ 

6.  Presumption  in  Favor  of  Senior  Patent.  — 
Suffolk  Co.  v.  Hayden,  3  Wall.  (U.S.)  315: 
Atlantic  Works  v.  Brady,  107  U.  S.  192;  James 
v.  Campbell,  104  U.S.  356;  Garratt  v.  Seibert, 
98  U.  S.  75;  Bates  v.  Coe,  98  U.  S.  33;  U. 
S.  Electric  Lighting  Co.  v.  Edison  Lamp  Co., 
51  Fed.  Rep.  24;  Ashton  Valve  Co.  v.  Coale 
Muffler,  etc.,  Co.,  50  Fed.  Rep.  100;  Bradley, 
etc.,  Mfg.  Co.  v.  Charles  Parker  Co.,  35  Fed. 
Rep.  748;  Kearney  v.  Lehigh  Valley  R.  Co  , 
32  Fed,  Rep.  320;  American  Bell  Telephone 
Co.  v.  Molecular  Telephone  Co.,  32  Fed.  Rep. 
214. 


7.  Fact  of  Invention.  —  Von  Schmidt  v.  Bow- 
ers, 80  Fed.  Rep.  121,  48  U.  S.  App.  120; 
Reeves  v.  Keystone  Bridge  Co.,  5  Fish.  Pat. 
Cas.  456,  20  Fed.  Cas.  No.  11,660.  See  gen- 
erally supra,  this  section,  Invention  —  Evidence 
of  Invention . 

8.  Sherwood  v.  Sherman,  21  Fed.  Cas.  No. 
12,780. 

9.  Verbal  Declarations  of  Inventor.  —  Phila- 
delphia, etc.,  R.  Co.  v.  Stimpson,  14  Pet.  (U. 
S.)  448;  Stephens  v.  Salisbury,  McA.  Pat.  Cas. 
379,  22  Fed.  Cas.  No.  13,369. 

10.  Date  of  Patent. — Atlantic  Works  7/.  Brady, 
107  U.  S.  192. 

11.  Intrinsic  Evidence  of  Novelty. — Masury  v. 
Anderson,  11  Blatchf.  (U.  S.)  162,4  Pat.  Off. 
Gaz.  55,  6  Fish.  Pat.  Cas.  457;  Roberts  v. 
Dickey,  4  Brews.  (Pa.)  260,  4  Fish.  Pat.  Cas. 
532,  1  Pat.  Off.  Gaz.  4;  Child  v.  Boston,  etc., 
Iron  Works,  6  Fish.  Pat.  Cas.  606;  Holmes 
(U.  S.)  303,  5  Pat.  Off.  Gaz.  61;  Waterbury 
Brass  Co.  v.  New  York,  etc.,  Brass  Co.,  3 
Fish.  Pat.  Cas.  43;  Furbush  v.  Cook,  2  Fish. 
Pat.  Cas.  668,  9  Fed.  Cas.  No.  4,931;  Eames 
v.  Cook.  2  Fish.  Pat.  Cas.  146;  Smith  v.  Nich- 
ols, Holmes  (U.  S.)  172;  International  Tooth 
Crown  Co.  v.  Richmond,  30  Fed.  Rep.  775. 
But  see  E.  Ingraham  Co.  v.  E.  N.  Welch  Mfg. 
Co.,  87  Fed.  Rep.  1000. 

12.  Production  of  Same  Result  by  Two  Devices. 
—  Rumford  Chemical  Works  v.  Lauer,  5  Fish. 
Pat.  Cas.  615,  10  Blatchf.  (U.  S.)  122,  3  Pat. 
Off.  Gaz.  349;  Piatt  v.  U.  S.  Patent  Button, 
etc.,  Mach.  Mfg.  Co.,  5  Fish.  Pat.  Cas.  265,  9 
Blatchf.  (U.  S.)  342,  1  Pal.  Off.  Gaz.  524;  Buerk 
v.  Valentine,  5  Fish.  Pat.  Cas.  366,  9  Blatchf. 
(U.  S.)  479;  Whittemore  v.  Cutter,  1  Gall.  (U. 
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is  no  criterion  to  determine  that  the  devices  are  the  same.1 

(5)  Prior  State  of  Art.  —  Evidence  showing  the  existence,  long  prior 
to  the  date  of  the  patent,  of  a  single  machine,  which  is  not  shown  to  have 
gone  into  use,  is  not  competent  or  sufficient  to  show  the  prior  state  of  the 
art.3  Testimony  of  persons  skilled  in  the  art,3  and  books  of  science  and  art 
of  recognized  standing,  are  admissible  to  show  the  prior  state  of  the  art.4  An 
exemplification  of  a  patent  afterwards  surrendered  and  canceled  may  be  given 
in  evidence  to  show  that  an  improvement,  subsequently  patented,  is  not  new.5 

(6)  Long-felt  Want.  —  The  fact  that  the  need  supplied  by  the  patent  had 
long  been  recognized,  and  the  means  of  supplying  it  vainly  sought  for,  raises 
a  strong  presumption  of  novelty.6 

(7)  Success,  Utility,  Recognition,  and  Adoption.  —  The  fact  that  the  alleged 
invention  proved  of  practical  and  commercial  success,  that  its  merits  were 
immediately  recognized,  and  that  it  went  into  extensive  use,  displacing  former 
methods  and  devices,  is  some  evidence  of  novelty,7  and  is  sufficient,  in  a 
case  of  any  doubt,  to  turn  the  scale  in  favor  of  the  validity  of  the  patent,8  but 
not  in  a  case  where  there  is  clearly  no  novelty.9  If  the  question  of  identity 
of  method  and  result  is  doubtful,  the  doubt  must  be  resolved  in  favor  of  the 
successful  patentee  who  has  in  a  practical  way  materially  advanced  the  art.10 
Comparative  value  is  not  a  test  of  novelty.11  Superior  utility  is  a  circum- 
stance entitled  to  some  weight  on  the  question  of  novelty.12  Testimony  that 
a  machine  of  great  merit  was  anticipated  by  an  old  machine  made  years  ago 
will  be  examined  with  great  care.13 

(8)  Expert  and  Opinion  Evidence.  — The  testimony  of  experts  is  admissible 
upon  the  question  of  identity  between  the  earlier  and  later  devices,14  and  to 


S.)  478,  1  Robb  Pat.  Cas.  40;  Colt  v.  Massa- 
chusetts Arms  Co.,  I  Fish.  Pat.  Cas.  toS; 
Siiger  v.  Braunsdorf,  7  Blatchf.  (U.  S.)  521; 
Wilcox  v.  Komp,  7  Blatchf.  (U.  S.)  126;  Eames 
v.  Cook.  2  Fish.  Pat.  Cas.  146. 

1.  Odiorne  v.  Winkley,  2  Gall.  (U.  S.)  51,  1 
Robb  Pat.  Cis.  52;  Whittemore  v.  Cutter,  1 
Gall.  (U.  S.)  429.  1  Robb  Pat.  Cas.  40. 

2.  Single  Machine. — Tatum  v.  Gregory,  41 
Fed.  Rep.  142. 

3.  Experts.  —  Stevens  v.  Felt,  23  Fed.  Cas. 
No.  13,397.  And  see  infra,  this  subdivision, 
Expert  and  Opinion  Evidence. 

4.  Book3  of  Science  and  Art.  —  Stevens  u.  Felt, 
23  Fed.  Cas.  No.  13,397.  See  also  the  title 
Documentary  Evidence,  vol.  9,  p.  877. 

5.  Delano  v.  Scott,  Gilp.  (U.  S.)  489,  7  Fed. 
Cas.  No.  3.753- 

6.  Gandy  v.  Main  Belting  Co.,  143  U.  S.  587: 
Tannage  Patent  Co.  v.  Donallan,  93  Fed.  Rep. 
811;  Carnegie  Steel  Co.  v.  Cam  nia  Iron  Co., 
89  Fed.  Rep.  721;  Clark  Patem  Steam,  etc., 
Regulator  Co.  v.  Copeland,  2  Fish.  Pat.  Cas. 
221,  5  Fed.  Cas.  No.  2,866. 

7.  Success  and  Adoption  as  Evidence  of  Novelty. 
—  Seabury  v.  Am  Ende,  152  U.  S.  561;  Adams 
v.  Bellaire  Stamping  Co.,  141  U.  S.  539;  Kre- 
msntz  v.  S.  Cottle  Co.,  148  U.  S.  556;  Grant  v. 
Walter,  148  U.  S.  547;  Gandy  v.  Main  Belting 
Co.,  143  U.  S.  587;  Topliff  v.  Topliff,  145  U. 
S.  156;  McClain  v.  Ortmayer,  141  U.  S.  419; 
Magowan  v.  New  York  Belting,  etc.,  Co.,  141 
U.  S.  332;  Eames  v.  Andrews,  122  U.  S.  40; 
Lyons  v.  Drucker,  (C.  C.  A.)  106  Fed.  Rep.  416; 
Simonds  Roiling-Mach.  Co.  v.  Hathorn  Mfg. 
Co.,  93  Fed.  Rep.  958;  U.  S.  Glass  Co.  v.  Alias 
Glass  Co.,  88  Fed  Rep.  493;  Robbins  v.  Due- 
ber  Watch-Case  Mfg.  Co.,  71  Fed.  Rep.  j86; 
Fox  v.  Perkins,  52  Fed.  Rep.  205,  6  U.  S.  App. 


200;  Peoria  Target  Co.  v.  Cleveland  Target 
Co.,  47  Fed.  Rep.  725:  Shipman  Engine  Co.  v. 
Rochester  Tool-Works,  34  Fed.  Rep.  747; 
Palmers.  Johnston,  34  Fed.  Rep.  336;  Osborne 
v.  Glazier,  31  Fed.  Rep.  402;  Celluloid  Mfg. 
Co.  v.  American  Zylonite  Co  ,  23  Blaicbf.  (U. 
S.)  444,  26  Fed.  Rep.  692,  27  Fed.  Rep.  750,  28 
Fed.  Rep.  195;  Stanley  Works  v.  Sargent,  8 
Blatchf.  (U.  S.)  344,  22  Fed.  Cas.  No.  13,289; 
Smith  v.  Woodruff,  6  Fish.  Pat.  Cas.  476,  22 
Fed.  Cas.  No.  13,128(7/  Birdsall  v.  McDonald, 
1  B.  &  A.  Pat.  Cas.  165,  3  Fed.  Cas.  No.  1,434, 

8.  Decision  in  Doubtful  Cases.  —  Potts  v.  Crea- 
ger,  155  U.  S.  609;  Magowan  v.  New  York 
Belling,  etc.,  Co.,  141  U.  S.  332;  Smith  v. 
Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  486; 
McEvvan  Bros.  Co.  v.  McEwan,  91  Fed,  Rep. 
787;  Allington,  etc.,  Mfg.  Co.  v.  Globe  Co., 
89  Fed.  Rep.  865;  re  Smith,  14  App.  Cas. 
(D.  C.)  181. 

9.  Clear  Want  of  Novelty.  —  Duer  v.  Corbin 
Cabinet  Lock  Co.,  149  U.  S.  216;  Adams  v. 
Bellaire  Stamping  Co.,  141  U.  S.  539;  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  106  Fed.  Rep.  693;  E.  In- 
graham  Co.  v.  E.  M.  Welch  Mlg.  Co.,  87  Fed. 
Rep.  1000. 

10.  Washburn  v.  Gould,  3  Story  (U.  S.)  122; 
Simonds  Rolling-Mach.  Co.  v.  Hathorn  Mfg. 
Co.,  93  Fed.  Rep.  958. 

11.  Comparative  Value.—  Blandy  v.  Griffith,  3 
Fish.  Pat.  Cas.  609,  3  Fed.  Cas.  No.  1.529. 

12.  Superior  Utility.  — Judson  v.  Cope,  1  Bond 
(U.  S.)  327;  Allen  v.  Grimes,  89  Fed.  Rep.  869. 

13.  Hayden  v.  Suffolk  Mfg.  Co.,  4  Fish.  Pat. 
Cas.  86.  11  Fed.  Cas.  No.  6,261. 

14.  Expert  Testimony  Admissible.  —  Tucker  v. 
Spalding,  13  Wall.  (U.  S.)  456;  Tilghman  v. 
Proctor,  102  U.  S.  707;  Stevens  v.   Felt,  23 
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show  what  was  the  prior  state  of  the  art.1  An  expert  cannot  be  allowed  to 
testify  that,  from  investigations  recently  made  by  him  in  scientific  works  and 
otherwise,  he  has  ascertained  that  an  invention  patented  long  before  was  well 
known  prior  to  the  application  for  letters  patent  thereon.2 

(9)  Res  Judicata  and  Estoppel.  —  The  cancellation  of  additional  claims  in  a 
patent  does  not  operate  to  estop  the  patentee  from  insisting  upon  his  con- 
struction of  the  original  claims  upon  a  subsequent  issue  of  anticipation.3 
A  decision  upon  the  novelty  of  a  patent  made  by  a  federal  court  will  be 
regarded  as  res  judicata  in  another  federal  court  of  co-ordinate  jurisdiction 
where  the  facts  of  the  two  cases  are  substantially  the  same,  but  not  other- 
wise.4 Mere  silence  and  failure  to  claim  an  invention  where  it  is  described  in 
his  presence  by  a  third  person  will  not  estop  the  inventor  from  subsequently 
obtaining  a  patent  and  insisting  upon  priority.5 

(10)  Admissions.  — The  fact  that  the  inventor  of  the  device  claimed  to  be 
an  anticipation  is  himself  a  licensee  under  the  patent  is  a  strong  circumstance 
tending  to  show  that  he  was  not  the  first  inventor.6  Taking  an  assignment 
of  an  interest  in  the  rival  patent,  while  not  an  admission  that  the  assignee  had 
no  claim  to  the  invention,  is  evidence  against  him.7  So  where  a  patentee,  in 
order  to  avoid  the  citation  of  a  prior  patent  by  the  patent  office,  limits  his 
claim  instead  of  insisting  upon  priority  of  invention,  he  thereby  concedes  the 
priority  of  the  former  patent.8  Failure  to  claim  matter  described  or  an 
express  disclaimer  admits  want  of  novelty.9  So  the  conduct  of  an  alleged 
inventor  in  failing  to  claim  an  invention  under  circumstances  naturally  call- 
ing upon  him  to  speak,  is  evidence  tending  to  show  that  he  was  not  in 
fact  the  inventor.10  The  fact  that  in  another  suit  upon  a  similar  patent  the 
patentee  himself  urged  the  same  fact  of  prior  invention  and  use,  based  on  the 
testimony  of  the  same  witnesses,  may  be  considered  against  him  in  the  absence 
of  satisfactory  explanation  of  his  inconsistent  positions.11 

(11)  Judicial  Notice.  — The  court  may  take  judicial  notice  of  the  fact  that 
the  thing  patented  was  in  common  knowledge  and  use  of  the  people  through- 
out the  country  long  prior  to  the  issuance  of  the  patent.12 

(12)  Reduction  to  Practice.  —  After  prior  patents  have  been  introduced  to 
show  want  of  novelty,  a  prior  reduction  to  practice  may  be  shown  in  rebut- 
tal.13 And  a  failure  to  do  so  by  satisfactory  evidence  is  fatal  to  a  claim  of 
priority.11  It  may  be  shown  that  the  devices  set  forth  in  a  foreign  patent 
offered  to  show  anticipation  are  inoperative,  impracticable,  and  worthless.15 

(13)  Comparison  of  Devices.  — The  question  of  novelty  is  to  be  determined 
by  a  comparison  of  the  prior  devices  with  the  device  patented,16  rather  than 

Fed.  Cas.  No.  13,397;  Haley  v.  Flaccus,  193  planter  Paieni,  23  Wall.  (U.  S.)  1S1;  Collins 

Pa.  St.  521.    See  Palmer  v.  Johnston,  34  Fed.  Co.  v.  Coes,  130  U.  S.  56. 

Rep.  336.  10.  Atlantic  Works  v.  Brady,  107  U.  S.  203. 

1.  Riley  v.  Jackson,  56  Fed.  Rep.  582,  15  U.  11.  Inconsistent  Claims.  —  Empire  Target  Co. 
S.  App.  108;  Stevens  v.  Felt,  23  Fed.  Cas.  No.  v.  Cleveland  Target  Co.,  102  Fed.  Rep.  354, 
13,397.  42  C.  C.  A.  393. 

2.  McMahon  v.  Tyng,  14  Allen  (Mass.)  167,  12.  Judicial  Notice.  —  Terhune  v.  Philips,  99 
See  Tackson  v.  Allen.  120  Mass.  64.  U.S.  592;  Ligowski  Clay-Pigeon  Co.  v.  Arceri- 

3.  Cancellation  of  Claims.  —  Electric  R.  Co.  v.  can  Clay-Bird  Co.,  34  Fed.  Rep.  32S.  See  also 
Jamaica,  etc.,  R.  Co.,  61  Fed.  Rep.  655.  Lyons  v.  Drucker,  (C.  C.  A  )  106  Fed.  Rep.  416. 

4.  Decisions  of  Federal  Courts.  —  Starling  v.  And  see  the  title  Judicial  Notice,  vol.  17, 
Weir  Plow  Co.,  53  Fed.  Rep.  119,  9  U.  S.  App.  p.  892. 

318,  affirming  49  Fed.  Rep.  637.  13.  Reduction  to  Practice.  —  St.  Paul  Plow 

6.  Philadelphia,  etc.,  R.  Co.  v.  Dubois,  12  Works  v.  Starling,  140  U.  S.  184;  Websier 

Wall.  (U.  S.)  47.    See  pIso  the  next  subdi-  Loom  Co.  v.  Higgins,  105  U.  S.  580;  Elizabeth 

vision  infra.  v.  American  Nicholson  Pavement  Co.,  97  U. 

6.  Acceptance  of  License.  —  Lalance,  etc.,  Mfg.  S.  126. 

Co.  v.  Habermann  Mfg.  Co.,  53  Fed.  Rep.  375.  14.  Kelly  v.  Fynn,  16  App.  Cas.  (D.  C.)  573. 

7.  Acceptance  of  Assignment.  —  Winslow  v.  15.  Harwood  v.  Mill  River  Woolen  Mfg.  Co., 
Austin,  14  App.  Cas.  (D.  C.)  137.  3  Fish.  Pat.  Cas.  526,  n  Fed.  Cas  No.  6.187. 

8.  Brahn  v.  Ramapo  Iron-Works,  35  Fed.  16.  Tudson  v.  Cope,  1  Fish.  Pat.  Cas.  615,  14 
Rep.  63.  Fed.  Cas.  No.  7,565. 

9.  Failure   to   Claim  or  Disclaimer.  —  Corn-  A  working  model  produced  in  court  to  sup- 
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with  the  device  in  actual  use.1  The  several  devices  must  be  examined  in  the 
light  of  what  they  do,  or  what  office  or  function  they  perform,  and  how  they 
perform  it.2  The  issues  of  novelty  and  infringement  are  distinct,  and  the 
testimony  upon  the  issue  of  novelty  must  be  confined  to  a  comparison  of  prior 
devices  with  that  of  the  patentee,  and  it  is  not  competent  to  compare  prior 
machines  with  one  used  by  the  defendant.3 

(14)  Weight  and  Sufficiency  —  (a)  In  General. —  Evidence  of  anticipation  or 
want  of  novelty  must  be  clear  and  satisfactory.  All  reasonable  doubts  will  be 
resolved  in  favor  of  the  validity  of  the  patent.4  A  mere  preponderance 
of  the  evidence  is  insufficient  to  establish  anticipation.5  But  satisfactory 
proof  that  a  substantially  similar  device  existed  in  this  country  and  was  known 
to  many  persons  is  sufficient  evidence  of  anticipation. e  Where  all  the  tri- 
bunals of  the  patent  office  have  denied  the  existence  of  patentable  novelty  in 
a  device,  it  requires  a  very  clear  case  to  justify  a  reversal  of  this  decision  by 
the  courts.7  Positive  testimony  of  witnesses  as  to  the  existence  of  prior 
mechanism  will  outweigh  merely  negative  proof.8 

(b)  Oral  Testimony.  —  Anticipation  may  be  established  by  oral  testimony 
entirely  from  recollection  of  the  existence  and  use  of  a  prior  device,  where 
the  witnesses  are  numerous,  disinterested,  and  unimpeached,9  but  not  where 
such  evidence  is  indefinite  and  contradictory  and  is  given  after  the  lapse  of 
several  years,10  or  where  the  recollection  of  the  witnesses  is  shown  to  be  at 
fault  in  important  particulars,  and  they  are  contradicted  by  other  witnesses 


port  a  claim  of  anticipation  which  did  not  con- 
tain certain  operative  parts  of  the  patented 
machins,  nor  anything  suggesting  these  parts, 
afforded  no  evidence  of  anticipation.  Lyon  v. 
Donallson,  34  Fed.  Rep.  789. 

1.  Blake  v.  Rawsan,  Holmes  (U.  S.)  200,  3 
Fed  Cas.  No.  1,499. 

2.  Johnson  v.  Root,  2  Cliff.  (U.  S.)  637,  13 
Fed.  Cas.  No.  7,410. 

3.  Judson  v.  Cope,  1  Bond  (U.  S.)  327. 

4.  Anticipation  Mast  Be  Clearly  Proved.  —  Her- 
ring v.  Nelson,  14  Blatchf.  (U.  S.)  293,  12  Fed.  , 
Cas.  No.  6,424;  Colin  v.  U.  S.  Corset  Co.,  12 
Blatchf.  (U.  S.)  225;  Husssy  v.  Whitely,  I 
Bond  (U.  S.U07;  Coffin  v.  Ogden,  18  Wall. 
(U.  S.)  120;  Deering  v.  Winona  Harvester 
Works.  155  U.  S.  286;  Barbed  Wire  Patent, 
143  U.  S.  275;  Cantrell  v.  Wallick,  117  U.  S. 
689;  Covert  v.  Covert,  106  Fed.  Rep.  183; 
Feder  v.  De  Yongh,  105  Fed.  Rep.  627;  Farrelly 
v.  Wirt,  104  Fed.  Rep.  1005,  61  U.  S.  App.  400; 
Williams  Patent  Crusher,  etc.,  Co.  v.  St.  Louis 
Pulverizer  Co.,  104  Fed.  Rep.  795;  German- 
American  Filter  Co.  v.  Loew  Filler  Co.,  103 
Fed.  Rep.  303;  Badische  Anilin,  etc.,  Fabrik 
v.  Kalle,  94  Fed.  Rep.  166;  Nelson  v.  Farmer 
Type-Founding  Co.,  91  Fed.  Rep.  418;  Mc- 
Ewan Bros.  Co.  v.  McEwan,  91  Fed.  Rep. 
791;  Kinnear,  etc.,  Co.  v.  Capital  Sheet-Metal 
Co.,  81  Fed.  Rep.  491;  Binns  v.  Zucker,  etc., 
Chemical  Co..  70  Fed.  Rep.  711 ;  Mack  v. 
Levy.  59  Fed.  Rep.  468;  Electrical  Accu- 
mulator Co.  v.  Julien  Electric  Co  ,  38  Fed. 
Rep.  117;  Butler  v.  Bainbridge,  29  Fed.  Rep. 
142;  Cohansey  Glass  Mfg.  Co.  v.  Wharton, 
28  Fed.  Rep.  189;  Donoughe  v.  Hubbard, 
27  Fed.  Rep.  742;  Wetherell  v.  Keith,  27  Fed. 
Rep.  364;  Tompkins  v.  Gage,  5  Blatchf.  (U.  S.) 
208,  24  Fed.  Cas.  No.  14,088;  Parham  v. 
American  Buttonhole,  etc.,  Mach.  Co.,  4  Fish. 
Pat.  Cas.  482,  18  Fed.  Cas.  No.  10,713:  Magic 
Ruffle  Co.  v.  Douglas,  2  Fish.  Pat.  Cas.  330, 
16  Fed.  Cas.  No.  8,948;  Hayden  v.  Suffolk 


Mfg.  Co..  4  Fish.  Pat..  Cas.  86,  11  Fed.  Cas. 
No.  6,261;  Gear  v.  Grosvenor,  Holmes  (U.  S.) 
215,  10  Fed.  Cas.  No.  5,291;  Cornell  v.  Hyatt, 
McA.  Pat.  Cas.  423,  6  Fed.  Cas.  No.  3,237; 
Bader  v.  Vajen,  14  App.  Cas.  (D.  C.)  241;  Wil- 
liams v.  Ogle,  14  App.  Cas.  (D.  C.)  145 ;  Knick- 
erbocker Co.  v.  Rogers,  67  Pat.  Off.  Gaz. 
144S. 

5.  Mere  Preponderance  Insufficient.  —  McEwan 
Bros.  Co.  v.  McEwan,  91  Fed.  Rep.  792;  Smith 
v.  Fay,  6  Fish.  Pat.  Cas.  446,  22  Fed.  Cas.  No. 
13,045;  Wood  v.  Cleveland  Rolling  Mill  Co., 
4  Fish.  Pat.  Cas.  550,  30  Fed.  Cas.  No.  17,941; 
Hawes  v.  Antisdel,  2  B.  &  A.  Pat.  Cas.  10,  11 
Fed.  Cas.  No.  6,234;  ^n  re  Smith,  14  App. 
Cas.  (D.  C.)  181. 

6.  Universal  Winding  Co.  v.  Willimantic 
Linen  Co.,  82  Fed.  Rep.  228. 

Testimony  of  the  actual  construction,  with 
the  assistance  of  the  witness,  of  a  perfect  de- 
vice identical  with  the  patented  device,  and 
prior  thereto,  is  sufficient  proof  of  anticipa- 
tion, though  it  does  not  appear  that  such  de- 
vice was  ever  used.  Parker  v.  Ferguson,  1 
Blaichf.  (U.  S._)  407,  18  Fed.  Cas.  No.  10,733. 

7.  Decisions  in  Patent  Office.  —  In  re  Smith, 
14  App.  Cas.  (U.  C.)  181. 

8.  Sayles  v.  Chicago,  etc.,  R.  Co.,  3  Biss. 
(U.  S.)  52.  21  Fed.  Cas.  No.  12,415. 

9.  Satisfactory  Oral  Testimony  Sufficient. — 
Roemer  v.  Simon,  95  U.  S.  214;  American 
Roll-Paper  Co.  v.  Weston,  59  Fed.  Rep.  147; 
Untermeyer  v.  Freund,  58  Fed.  Rep.  205.  20 
U.  S.  App.  32. 

10.  Unsatisfactory  Oral  Testimony.  —  Deering 
v.  Winona  Harvester  Works,  155  U.  S.  300; 
Kraatz  v.  Tieman,  79  Fed.  Rep.  322;  Singer 
Mfg.  Co.  v.  Schenck,  68  Fed.  Rep.  191:  Unter- 
meyer v.  Freund,  20  U.  S.  App.  32,  58  Fed.  Rep. 
205;  Lalance,  etc.,  Mfg.  Co.  v.  Habermann 
Mfg.  Co.,  53  Fed.  Rep.  375;  Ely  v.  Monson, 
etc.,  Mfg.  Co.,  4  Fish.  Pat.  Cas.  64,  8  Fed. 
Cas.  No.  4,431. 
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having  equal  facilities  for  knowledge.1  A  patent  will  not  be  declared  invalid 
solely  upon  oral  evidence  of  the  existence  and  use  of  anticipating  devices 
unless  the  proof  is  clear,  satisfactor}',  and  beyond  a  reasonable  doubt. 2  Oral 
testimony,  unsupported  by  patents  or  exhibits,  tending  to  show  prior  use  of  a 
patented  device,  is  open  to  grave  suspicion.3 

(c)  Expert  and  Opinion  Evidence.  —  Evidence  of  a  skilled  mechanic  that  by  fol- 
lowing the  suggestions  of  a  prior  patent  he  produced  the  later  device  is  to  be 
received  with  caution,  as  his  acquaintance  with  the  present  state  of  the  art 
would  naturally  have  influenced  him.4  Recognition  and  adoption  by  the 
public  is  a  safer  criterion  of  novelty  than  the  subsequent  opinion  of  an  expert.* 

(d)  Suspicious  Coincidence.  —  The  peculiar  coincidence  that  the  same  idea,  alike 
even  in  minute  details,  should  have  occurred  to  two  persons  on  different  con- 
tinents without  either  having  seen  the  other's  device,  in  the  absence  of  any 
satisfactory  evidence,  will  not  warrant  the  rejection  of  the  positive  evidence 
of  the  patentee  that  he  conceived  his  invention  prior  to  the  date  of  the  foreign 
patent.6 

(e)  Miscellaneous  Cases.  —  Other  decisions  as  to  the  sufficiency  of  evidence  in 
various  classes  of  cases  are  set  out  in  the  notes.7 

5.  Utility  —  a.  Necessity  —  (i)  In  General.  —  It  is  a  rule  of  general 
applicability  that  utility  of  the  invention  is  an  essential  requisite  to  the 
validity  of  the  patent.8 


1.  Untermeyer  v.  Freund,  58  Fed.  Rep.  205, 
20  U.  S.  App.  32. 

2.  Reasonable  Doubt.  —  Barbed-Wire  Patent, 
143  U.  S.  275;  Deering  v.  Winona  Harvester 
Works,  155  U.  S.  300;  National  Hollow  Brake- 
Beam  Co.  v.  Interchangeable  Brake-Beam 
Co.,  (C.  C.  A.)  106  Fed.  Rep.  693;  Brown 
Zaubitz,  105  Fed.  Rep.  242;  Williams  Patent 
Crusher,  etc.,  Co.  v.  St.  Louis  Pulverizer  Co., 
104  Fed.  Rep.  795;  Kraatz  v.  Tieman,  79  Fed. 
Rep.  322;  Lee  v.  Upson,  etc.,  Co.,  43  Fed.  Rep. 
670;  Electrical  Accumulator  Co.  t.  Julien  Elec- 
tric Co.,  38  Fed.  Rep.  117;  Reiter  v.  Jones,  35 
Fed.  Rep.  421;  Seibert  Cylinder  Oil  Cup  Co.  v. 
Nightingale,  32  Fed.  Rep.  171;  Moody  v. 
Taber,  1  B.  &  A.  Pat.  Cas.  41,  17  Fed.  Cas. 
No.  9,747;  Crouch  v.  Speer,  1'  B.  &  A.  Pat. 
Cas.  145  6  Fed.  Cas.  No.  3,438. 

3.  Unsupported  Oral  Testimony.  —  Deering  v. 
Winona  Harvester  Works,  155  U.  S.  286; 
Barbed-Wire  Patent,  143  U.  S.  275. 

4.  National  Co.  v.  Belcher,  71  Fed.  Rep.  876, 
39  U.  S.  App.  95. 

6.  Palmer  v.  Johnston,  34  Fed.  Rep.  336. 

6.  Suspicious  Coincidence. —  Bliss  v.  Merrill, 
33  Fed.  Rep.  39.  See  also  Deering  v.  Winona 
Harvester  Works,  155  U.  S.  286. 

7.  The  Unopposed  Oath  of  the  Inventor,  though 
not  of  itself  sufficient,  is  some  evidence  of 
novelty.  In  re  Fultz,  McA.  Pat.  Cas.  178,  9 
Fed.  Cas.  No.  5,156. 

The  Patent  Office  Oath  of  Priority  of  invention 
over  date  of  a  prior  foreign  patent  is  con- 
clusive when  not  contradicted  by  evidence. 
Deering  v.  Winona  Harvester  Works,  155  U. 
S.  286. 

The  Fact  that  a  Similar  Machine  Was  in  Suc- 
cessful Operation  in  the  years  1829  and  1853  does 
not  furnish  a  sufficient  ground  for  the  jury  to 
presume  that  it  was  in  continuous  opera- 
tion during  the  intermediate  time.  Seymour 
v.  McCormick,  19  How.  (U.  S.)  96. 

A  Patent  for  Combination  cannot  be  supported 
by  evidence  of  novelty  of  one  of  its  parts. 
Batten  v.  Clayton,  2  Fed.  Cas.  No.  1,105. 
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The  Result  Alone,  even  when  shown  to  be 
more  economical,  useful,  and  beneficial  to  the 
public,  in  the  manfacture  of  a  better  article,  is 
not  sufficient  evidence  of  novelty.  Yearsley  v. 
Brookfield,  McA.  Pat.  Cas.  193,  30  Fed.  Cas. 
No.  18,131. 

Proof  of  an  Article  Which  Might  Have  Been 
Made  by  a  Machine  similar  to  that  for  which  the 
plaintiff  afterwards  obtained  a  patent,  or  in 
some  other  way,  is  not  sufficient  to  invalidate 
the  patent,  unless  the  jury  find  that  the  article 
was  in  fact  made  by  a  similar  machine. 
Tread  well  v.  Bladen,  4  Wash.  (U.  S.)  703,  24 
Fed.  Cas.  No.  14,154. 

8.  Utility  of  Invention  Requisite.  —  U.  S.  Rev. 
Stat.,  £  4886;  Wintermute  v.  Redington,  1 
Fish.  Pat.  Cas.  239;  Page  v.  Ferry,  1  Fish. 
Pat.  Cas.  298;  Vance  v.  Campbell,  1  Fish.  Pat. 
Cas.  4S3;  Cox  v.  Griggs,  2  Fish.  Pat.  Cas.  174; 
Cook  v.  Ernest,  5  Fish.  Pat.  Cas.  396;  Doheriy 
v.  Haynes,  1  B.  &  A.  Pat.  Cas.  289;  Lowell  v. 
Lewis,  1  Robb  Pat.  Cas.  131;  Coleman  v. 
Liesor,  6  Fed.  Cas.  No.  2,984;  In  re  Corbin, 
McA.  Pat.  Cas.  521,  6  Fed.  Cas.  No.  3,224; 
Crouch  v.  Speer,  1  B.  &  A.  Pat.  Cas.  145,  6 
Fed.  Cas.  No.  3,438;  Evans  z\  Eaton,  Pet.  (C. 
C.)  322.  8  Fed.  Cas.  No.  4,559;  McCormick  r. 
Seymour,  2  Blatchf.  (U.  S.)  240,  15  Fed.  Cas. 
No.  8,726,  3  Blatchf.  (U.  S.)  209,  15  Fed.  Cas. 
No.  8,727;  Poppenhusen  v.  New  York  Gutta 
Percha  Comb  Co.,  2  Fish.  Fat.  Cas.  62  19  Fed. 
Cas.  No.  n,2S3;  Ross  v.  Wolfinger,  5  Pat.  Off. 
Gaz.  117,  20  Fed.  Cas.  No.  I2,oSi;  Wilbur  1. 
Beecher,  2  Blatchf.  (U.  S.)  132,  29  Fed.  Cas. 
No.  17,634;  Sloat  v.  Spring,  22  Fed.  Cas.  No. 
i2,94S<?y  Shannon  v.  Bruner,  33  Fed.  Rep.  2S9; 
Densmore  v.  Scofield,  102  U.  S.  375;  Winans 
v.  Schenectady,  etc.,  R.  Co.,  2  Blatchf.  (U.  S.) 
279;  Roberts  v.  Ward.  4  McLean  (U.  S.)  565; 
Parker  v.  Stiles,  5  McLean  (U.  S.)  44;  Welling 
v.  Crane,  7  N.  J.  L.  J.  33S;  Street  v.  Silver, 
Bright.  (Pa.)  96. 

To  the  effect  that  want  of  utility  may  be  a 
good  reason  for  not  issuing  a  patent,  but  is  no 
cause  for  avoiding  it,  ses  Gray  ».  James,  Pet. 
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(2)  Design  Patents.  —  The  acts  of  Congress  (Aug.  29,  1842,  5  Stat,  at  L.  543, 
and  March  2,  1861,  12  Stat,  at  L.  248)  which  authorize  the  grant  of  patents  for 
designs  were  plainly  intended  to  give  encouragement  to  the  decorative  arts. 
They  contemplate  not  so  much  utility  as  appearance,  and  that,  not  as  an 
abstract  impression,  or  picture,  but  an  aspect  given  to  those  objects  mentioned 
in  the  acts.1 

b.  Nature  and  Kind.  — •  By  useful  invention  is  meant  such  a  one  as  may 
be  applied  to  some  beneficial  use  in  society,  in  contradistinction  to  an  inven 
tion  which  is  mischievous  or  injurious  to  the  morals,  the  health,  or  the  gooJ 
order  of  society,2  or  is  merely  frivolous.3  Therefore,  while  an  invention  is 
not  considered  as  useful  if  it  is  merely  dangerous,4  or  may  or  will  be  absolutely 
hurtful  and  injurious,5  yet  it  is  sufficient  that  a  device  has  no  obnoxious  or 
mischievous  tendency,  that  it  may  be  applied  to  practical  uses,  and  that  so 
far  as  applied  it  is  salutary.® 

C.  DEGREE  AND  EXTENT  — ■  General  Utility  Sufficient  —  Degree  Immaterial.  —  A 
general  utility  is  not  prescribed  by  the  patent  law  as  the  test  of  the  sufficiency 
of  the  invention,  and  the  degree  of  utility  is  immaterial  provided  the  invention 
be  of  some  use  and  benefit.7 


(C.  C.)  394,  476,  10  Fed.  Cas.  Nos.  5,718,  5,719; 
Whitney  v.  Emmett,  Baldw.  (U.  S.)  303,  1  Robb 
Pat.  Cas.  567,  29  Fed.  Cas.  No.  17,585. 

1.  Design  Patents.  —  Gorham  Co.  v.  White,  14 
Wall.  (U.  S.)  511;  Westinghouse  Electric,  etc., 
Co.  v.  Triumph  Electric  Co.,  97  Fed.  Rep.  99. 

2.  Useful  in  Contradistinction  to  Mischievous  or 
Injurious.  —  Bedford  v.  Hunt,  r  Mason  (U.  S.) 
302,  1  Robb  Pat.  Cas.  148;  Winans  v.  Schenec- 
tady, etc.,  R.  Co.,  2  Blaichf.  (U.  S.)  279; 
Kneass  v.  Schuylkill  Bank,  4  Wash.  (U.  S.)  9, 

1  Robb  Pat.  Cas.  303,  14  Fed.  Cas.  No.  7,875; 
Roemer  v.  Logowitz,  20  Fed.  Cas.  No.  11,996; 
Whitney  v.  Emmett,  29  Fed.  Cas.  No.  17,585, 
Baldw.  (U.  S.)  303,  1  Robb  Pat.  Cas.  567;  Page 
v.  Ferry,  1  Fish.  Pat.  Cas.  298;  Cox  v.  Griggs, 

2  Fish.  Pat.  Cas.  174;  Cook  v.  Ernest,  5  Fish. 
Pat.  Cas.  396;  Westlake  v.  Cartter,  6  Fish. 
Pat.  Cas.  519,  4  Pat.  Off.  Gaz.  636. 

Invention  for  Gambling  Purposes.  — ■  A  device 
is  not  useful,  within  the  meaning  of  the  patent 
law,  where  the  only  use  to  which  it  has  been 
put  was  for  gambling  purposes,  such  use  being 
pernicious  and  hurtful.  National  Automatic 
Device  Co.  v.  Lloyd,  40  Fed.  Rep.  89. 

3.  Frivolous  Invention  Without  Utility.  — 
Lowell  v.  Lewis,  1  Robb  Pat.  Cas.  131;  Cole- 
man v.  Liesor,  6  Fed.  Cas.  No.  2,984;  Whitney 
v.  Emmett,  Baldw.  (U.  S.)  303,  1  Robb  Pat. 
Cas.  567,  29  Fed.  Cas.  No.  17,585;  Winans  v. 
Schenectady,  etc.,  R.  Co.,  2  Blatchf.  (U.  S.) 
279. 

Improvement  in  Making  Playing  Cards.  —  The 

invention  must  not  be  for  a  frivolous  object, 
like  the  invention  of  an  improvement  in  mak- 
ing playing-cards.  Adams  v.  Edwards,  1  Fish. 
Pat.  Cas.  1,  1  Fed.  Cas.  No.  53. 

4.  A  Merely  Dangerous  Invention  has  no 
utility.  Converse  v.  Cannon,  2  Woods  (U.  S.) 
7,  9  Pat.  Off.  Gaz.  105;  Hoffheins  v.  Brandt,  3 
Fish.  Pat.  Cas.  218. 

5.  Invention  Productive  of  Hurt  or  Injury  Not 
Useful.  —  Page  v.  Ferry,  1  Fish.  Pat.  Cas.  298; 
Exp.  Sanders,  3  App.  Com'r  Pat.  438,  21  Fed. 
Cas.  No.  12,292. 

Neither  an  invention  which  will  not  enable 
the  operator  to  accomplish  the  described  result, 
nor  one  which  constantly  exposes  the  operator 
to  the  loss  of  his  life  or  to  great  bodily  harm, 


can  be  regarded  as  useful  within  the  meaning 
of  the  patent  law.  Mitchell  v.  Tilghman,  19 
Wall.  (U.  S.)  287. 

6.  Practical  Invention  Sufficient  if  Not  Ob- 
noxious or  Mischievous. —  Crompton  v.  Belknap 
Mills,  3  Fish.  Pat.  Cas.  536,  6  Fed.  Cas.  No. 
3,406,  30  Fed.  Cas.  No.  18,285;  Collender  v. 
Griffith,  2  Fed.  Rep.  206;  Bedford  v.  Hunt,  1 
Mason  (U.  S.)  302. 

Invention  Cheaper  and  More  Convenient  than 
Others.  —  A  device  which  is  more  convenient 
and  advantageous  than  those  in  use  and  can 
be  constructed  more  cheaply  has  sufficient 
utility  to  support  a  patent.  Collender  v. 
Griffith,  2  Fed.  Rep.  206. 

An  Invention  Possessing  Peculiar  Advantages 
from  Its  Mode  of  Construction,  not  found  in  other 
similar  inventions,  shows  sufficient  utility  to 
support  a  patent.  Simmons  v.  Blackinton,  3 
B.  &  A.  Pat.  Cas.  481,  22  Fed.  Cas.  No.  12,866. 

Inventions  which  Afford  Amusement  and  Diver- 
sion are  classed  among  patentable  subjects. 
Paul  Boynton  Co.  v.  Morris  Chute  Co.,  82  Fed. 
Rep.  440. 

Artificial  Food  That  Is  Not  Deleterious.  —  In  re 

Corbin,  MacA.  Pat.  Cas.  521,  6  Fed.  Cas.  No. 
3.224. 

7.  Degreeof  Utility  Immaterial. — ■  Wintermute 
v.  Redington,  1  Fish.  Pat.  Cas.  239;  Page  v. 
Ferry,  r  Fish.  Pat.  Cas.  298;  Vance  v.  Camp- 
bell, 1  Fish.  Pat.  Cas.  483;  Cox  v.  Griggs,  2 
Fish.  Pat.  Cas.  174;  Hoffheins  v.  Brandt,  3 
Fish.  Pat.  Cas.  218;  Cook  v.  Ernest,  5  Fish. 
Pat.  Cas.  3g6;  Westlake  v.  Cartter,  6  Fish. 
Pat.  Cas.  519;  Lowell  v.  Lewi-s,  1  Robb  Pat. 
Cas.  131 ;  Doherty  v.  Haynes,  I  B.  &  A.  Pat. 
Cas.  289;  Adams  v.  Loft,  4  B.  &  A.  Pat.  Cas. 
495;  Chandler  v.  Ladd,  McA.  Pat.  Cas.  493.'  5 
Fed.  Cas.  No.  2,593;  Conover  v.  Roach,  4  Fish. 
Pat.  Cas.  12,  6  Fed.  Cas.  No.  3,125;  Crompton 
v.  Belknap  Mills,  3  Fish.  Pat.  Cas.  536,  6  Fed. 
Cas.  No.  3,406,  30  Fed.  Cas.  No.  18,285;  Many 
v.  Jagger,  1  Blatchf.  (.U.  S.)  372,  Fish.  Pat. 
Rep.  222,  16  Fed.  Cas.  No.  9,055;  Miller,  etc., 
Mfg.  Co.  v.  Du  Brul,  2  B.  &  A.  Pat.  Cas.  618, 
17  Fed.  Cas.  No.  9,597;  Poppenhusen  v.  New 
York  Gutta  Percha  Comb  Co.,  2  Fish.  Pat.  Cas. 
62,  19  Fed.  Cas.  No.  11,283;  Roemer  v.  Logo- 
witz,  20  Fed.  Cas.  No.  11,996;  Ross  v.  Wolf- 
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Use  for  Purpose  intended  Sufficient.  —  If,  therefore,  the  invention  be  capable  of 
use  for  the  purpose  intended,  although  it  may  not  accomplish  such  purpose 
better  than  or  even  as  well  as  other  articles  intended  for  the  same  purpose, 
the  invention  is  a  proper  subject  for  a  valid  patent.1 

Later  Inventions  Better  or  Cheaper.  —  The  utility  must  be  gauged  by  the  state  of 
the  art  at  the  time  the  patent  was  applied  for,  and  it  is  unimportant  that 
since  then  other  means  have  been  employed  to  accomplish  the  same  result  in 
a  better  or  cheaper  manner,2  or  even  that  the  invention  has  been  driven  out 
of  the  market  by  later  ones.3 

Simplicity  of  an  invention  does  not  import  lack  of  utility,  for  this  is  a  recom- 
mendation of  its  usefulness  rather  than  an  objection  thereto.4 

Capability  of  Improvement  or  Use  with  Other  Devices.  —  It  is  not  an  objection  to  the 
utility  of  an  invention  that  it  is  capable  of  improvement  or  requires  the  use 
of  other  devices  to  accomplish  the  desired  or  best  results.5 

d.  Evidence  as  to  Utility.  —  it  is  a  Question  of  Fact  as  to  what  is  useful, 
after  instructions  as  a  question  of  law  that  the  patent  must  be  useful.6 

Strong  Evidence  of  Non-utility  Necessary.  —  And   in   order   for  a  patent   to  be 


inger,  5  Pat.  Off.  Gaz.  117,  20  Fed.  Cas.  No. 
12,081;  Tilghman  v.  Werk,  2  Fish.  Pat.  Cas. 
229,  1  Bond  (U.  S.)  511,  23  Fed.  Cas.  No. 
14,046;  Wilbur  v.  Beecher,  29  Fed.  Cas.  No. 
17,634,  2  Blatchf.  (U.  S.)  132,  Fish.  Pat.  Rep. 
401 ;  Gibbs  v.  Hoefner,  19  Fed.  Rep.  323;  Fryer 
v.  Mutual  L.  Ins.  Co.,  30  Fed.  Rep.  787; 
Winans  v.  Schenectady,  etc.,  R.  Co.,  2  Blatchf. 
(U.  S.)  279;  Converse  v.  Cannon,  2  Woods  (U. 
S.)  7;  Bedford  v.  Hum,  1  Mason  (U.  S.)  304,  1 
Robb  Pat.  Cas.  148;  Morgan  v.  Seaward,  2  M. 
&  W.  544- 

Failure  to  Accomplish  Everything  Claimed.  — 

If  an  invention  be  both  new  and  useful,  it  can- 
not be  impeached  because  it  does  not  accom- 
plish all  that  a  sanguine  inventor  has  claimed 
tor  it.  Eames  v.  Cook,  2  Fish.  Pat.  Cas.  146, 
8  Fed.  Cas.  No.  4  239. 

Degree  of  Utility  Held  Important  for  Issuance  of 
Patent.  —  It  has  been  held  that  the  rule  that 
when  an  invention  is  capable  of  use  for  some 
purpose  the  degree  of  utility  is  not  a  subjsct 
for  consideration  is  applicable  only  in  cases 
where  a  patent  is  issued,  and  it  becomes  neces- 
sary to  sustain  it  when  its  validily  is  im- 
peached in  a  court  of  law;  but  that  the 
issuance  of  the  patent  by  the  commissioner 
is  confirmed  by  the  provisions  of  the  law, 
wherein  one  of  the  conditions  necessary  to  the 
granting  of  the  patent  is  that  upon  the  exam- 
ination the  commissioner  shall  deem  the  in- 
vention 10  be  sufficiently  useful  and  important. 
In  re  Cushman,  MacA.  Pat.  Cas.  569,  6  Fed. 
Cas.  No.  3,513. 

1.  Useful  for  Purpose  Intended  Sufficient.  — 
Strobridge  v.  Lindsay,  2  Fed.  Rep.  692;  Sey- 
mour v.  Osborne,  11  Wall.  (U.  S.)  549. 

Superiority  to  Other  Inventions  Unnecessary.  — 
Hoffheins  v.  Brandt,  3  Fish.  Pat.  Cas.  218; 
WinansV.  Schenectady,  etc.,  R.  Co.,  2  Blatchf. 
(U.  S.)  279;  Bell  v.  Daniels,  I  Fish.  Pat.  Cas. 
372,  1  Bond  (U.  S.)  212;  Roberts  v.  Ward,  4 
McLean  (U.  S.)s6s;  Shaw  v.  Col  well  Lead  Co., 
20  Blatchf.  (U.  S.)  417. 

Invention  Need  Not  Supersede  Others.  —  It  is 
not  necessary  to  establish  that  the  invention 
is  of  such  genera!  utility  as  to  .supersede  all 
other  inventions  in  practice  to  accomplish  the 
same  purpose.  Bedford  v.  Hunt,  1  Mason  (U. 
S.)  302;  Lowell  v.  Lewis,  1  Robb  Pat.  Cas.  131 ; 


Crompton  -'.  Belknap  Mills,  3  Fish.  Pat.  Cas. 
536,  6  Fed.  Cas.  No.  3,406,  30  Fed.  Cas.  No. 
18,285;  Dunbar  -'.  Marden,  13  N.  H.  311; 
Rowe  v.  Blanchard,  18  Wis.  441,  86  Am.  Dec. 
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That  a  patent  speedily  superseded  all  others 
of  its  general  type  and  was  commercially  suc- 
cessful, are  considerations  to  be  applied  with 
caution  to  a  very  limited  class  of  cases,  other- 
wise doubtful,  turning  on  questions  of  utility 
or  patentable  invention.  Consolidated  Elec- 
tric Mfg.  Co.  v.  Holtzer,  33  U.  S.  App.  80,  67 
Fed.  Rep.  907,  citing  Watson  v.  Stevens,  5  U. 
S.  App.  101,  51  Fed.  Rep.  757;  Olin  v.  Timken, 
155  U.  S.  141;  De  Loriea  v.  Whitney,  63  Fed. 
Rep.  611,  21  U.  S.  App.  428. 

2.  Superiority  of  Later  Inventions  Unimportant. 
—  Westinghouse  Electric,  etc.,  Co.  v.  Beacon 
Lamp  Co.,  95  Fed.  Rep.  462;  Poppenhusen  v. 
New  York  Gulta  Percha  Comb  Co.,  2  Fish. 
Pat.  Cas.  62,  19  Fed.  Cas.  No.  11.283. 

3.  Invention  Superseded  in  Use  Immaterial.  — 
Cook  v.  Ernest,  2  Pat.  Off.  Gaz.  89,  5  Fish. 
Pal.  Cas.  396;  National  Hat-Pouncing  Mach. 
Co.  v.  Thorn,  25  Fed.  Rep.  497. 

4.  Simplicity  Not  a  Bar.  —  Bell  v.  Daniels,  1 
Bond  (U.  S.)  212,  1  Fish.  Pat.  Cas.  372;  Wayne 
v.  Holmes.  1  Bond  (U.  S.)  27,  2  Fish.  Pat. 
Cas.  20;  Yates  v.  Great  Western  R.  Co.,  24 
Grant  Ch.  (U.  C.)  495. 

5.  Capability  of  Improvement  or  Use  with  Other 
Devices  Unobjectionable.  —  Wheeler  v.  Clipper 
Mower,  etc.,  Co.,  29  Fed.  Cas.  No.  17,493,  i° 
Blatchf.  (U.  S.)  181,  6  Fish.  Pat. Cas.  1;  Eames 
v.  Cook,  2  Fish.  Pat.  Cas.  146,  8  Fed.  Cas.  No. 
4,239;  Thomson-Houston  Electric  Co.  v. 
Union  R.  Co.,  84  Fed.  Rep.  S88;  Seymour  v. 
Marsh,  6  Fish.  Pat.  Cas.  115,  21  Fed.  Cas.  No. 
12,687;  National  Hat-Pouncing  Mach.  Co.  v. 
Thorn,  25  Fed.  Rep.  497;  Independent  Electric 
Co.  v.  Jeffrey  Mfg.  Co.,  76  Fed.  Rep.  981;  Gray 
v.  James,  Pet.  (C.  C.)  476,  10  Fed.  Cas.  No. 
5.719- 

6.  Utility  —  Question  of  Fact.  —  Adams  v.  Ed- 
wards, 1  Fed.  Cas.  No.  53,  1  Fish.  Pat.  Cas.  1; 
Vance  v.  Campbell,  1  Fish.  Pat.  Cas.  483; 
Tilghman  v.  Mitchell,  4  Fish.  Pat.  Cas.  599; 
Rowe  v.  Blanchard,  18  Wis.  441,  86  Am.  Dec. 
783;  Page  v.  Dickerson,  2S  Wis.  694.  See 
Adams  v.  Loft,  4  B.  &  A.  Pat.  Cas.  495. 
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declared  void  for  lack  of  utility  the  evidence  must  be  strong  and  clear.1 

Patent  Prima  Facie  Evidence  of  Utility.  —  The  grant  of  a  patent  is  in  itself  prima 

facie  evidence  of  utility,  the  applicant  having  to  make  oath  as  to  such  utility 

before  he  can  secure  the  patent.2    This  presumption  may  be  rebutted  by 

strong,  clear  evidence  to  the  contrary.3 

General  and  Extensive  Use  or  Sale  of  a  patented  article  is  very  strong  evidence  of 

its  usefulness.4 

Evidence  by  Infringement.  —  The  infringement  of  a  patent  furnishes  strong 
evidence  of  its  utility,5  which  evidence  is  generally  considered  so  conclusive 
against  the  infringer  as  to  estop  him  from  questioning  the  usefulness  of  the 
invention.8 


1.  Patent  Declared  Void  Only  on  Strong  Proof. 

—  Kearney  v.  Lehigh  Valley  R.  Co.,  32  Fed. 
Cas.  No.  320;  Case  v.  Morey,  1  N.  H.  347; 
Wilson  v.  Hentges,  26  Minn.  288. 

Experiments  Generally  Necessary.  —  The  fact 
of  utility  is  usually  dependent  on  actual  ex- 
periment. Tilghman  v.  Mitchell,  4  Fish.  Pat. 
Cas.  599.  See  also  Bell  v.  Hill,  McA.  Pat. 
Cas.  351,  3  Fed.  Cas.  No.  1,252.  And  in  an 
action  of  assumpsit  on  a  promissory  note  in 
which  a  patent  was  the  consideration  the 
patent  cannot  be  pronounced  worthless  with- 
out evidence  of  experiments  which  have 
proved  unsuccessful.  Case  v.  Morey,  1  N.  H. 
347- 

A  Copy  of  an  English  Patent  Is  Not  Legal  Evi- 
dence to  prove  the  practicability  of  the  process 
described  in  it.  New  Jersey  Zinc,  etc.,  Co.  v. 
Lehigh  Zinc,  etc.,  Co.,  59  N.  J.  L.  i8g. 

2.  Patent  Prima  Facie  Evidence  of  Utility.  — 
Miller,  etc.,  Mfg.  Co.  v.  Du  Brul,  2  H.  &  A. 
Pat.  Cas.  618,  17  Fed.  Cas.  No.  9,597;  Batten 
v.  Clayton,  2  Fed.  Cas.  No.  1,105;  Rice  v. 
Heald,  13  Pac.  L.  Rep.  33,  20  Fed.  Cas.  No. 
11.752;  Geier  v.  Goetinger,  1  B.  &  A.  Pat.  Cas. 
553,  10  Fed.  Cas.  No.  5,299;  Poppenhusen  v. 
New  York  Gutta  Percha  Comb  Co.,  2  Fish. 
Pat.  Cas.  62,  19  Fed.  Cas.  No.  11,283;  Potter 
v.  Holland,  4  Blatchf.  (U.  S.)  238,  19  Fed.  Cas.' 
No.  11,330;  Serrell  v.  Collins,  1  Fish.  Pal.  Cas. 
289,  21  Fed.  Cas.  No.  12  672;  Smith  v.  Wood- 
ruff, 6  Fish.  Pat.  Cas.  476,  22  Fed.  Cas.  No. 
13,128a/  Mesker  v.  Thuener,  42  Fed.  Rep.  329; 
Parker  v.  Stiles,  5  McLean  (U.  S.)44;  Huber 
v.  N.  O.  Nelson  Mfg.  Co  ,  38  Fed.  Rep.  830, 
In  re  Fultz,  McA.  Pat.  Cas.  178,  g  Fed.  Cas. 
No.  5,156;  Patent  Button  Co.  v.  Scovill  Mfg. 
Co.,  92  Fed.  Rep.  151;  Adams  v.  Loft,  4  B.  & 
A.  Pat.  Cas.  495;  Bell  v.  Daniels,  1  Fish.  Pat. 
Cas.  372;  Hays  v.  Sulsor,  1  Fish.  Pat.  Cas.  532, 
1  Bond  (U.  S.)  279;  Tilghman  v.  Werk,  2  Fish. 
Pat.  Cas.  229,  1  Bond  (U.  S.)  511 ;  Kirk  v.  Du 
Bois,  33  Fed.  Rep.  252,  affirmed  in  158  U.S.  58; 
Coleman  v.  Liesor,  6  Fed.  Cas.  No.  2,984; 
Strobridge  v.  Lindsay,  2  Fed.  Rep.  692;  Lee 
v.  Blandy,  2  Fish.  Pat.  Cas.  89;  Corning  v. 
Burden,  15  How.  (U.  S.)  252;  Reckendorfer  v. 
Faber,  92  U.  S.  347;  Dashiell  v.  Grosvenor, 
162  U.  S.  425;  Doherty  v.  Haynes,  1  B.  &  A. 
Pat.  Cas.  289;  McKay-Copeland  Lasting 
Mach.  Co.  v.  Copeland  Rapid  Laster  Mfg.  Co., 
77  Fed.  Rep.  306. 

3.  Presumption  Rebuttable  by  Strong  Evidence. 

—  Lee  v.  Blandy,  2  Fish.  Pat.  Cas.  89,  1  Bqnd 
(U.  S.)  361;  Bell  v.  Daniels,  I  Fish.  Pat.  Cas. 
372;  Vance  v.  Campbell,  1  Fish.  Pat.  Cas.  483; 
Tilghman  v.  Werk,  23  Fed.  Cas.  No.  14.046,  2 
Fish.  Pat.   Cas.   229,  1   Bond  (U.  S.)  511 ; 


Wickershaff  v.  Jones,  2  Whart.  Dig.  413,  29 
Fed.  Cas.  No.  17,609;  Reckendorfer  v.  Faber, 
92  U.  S.  347. 

4.  General  Use  Evidence  of  Utility.  —  Adams 
v.  Edwards,  1  Fed.  Cas.  No.  53,  1  Fish.  Pal. 
Cas.  i;  Smith  v.  O'Connor,  6  Fish.  Pat.  Cas. 
469;  Fryer  v.  Mutual  L.  Ins.  Co.,  30  Fed.  Rep. 
7S7;  Newbury  v.  Fowler,  28  Fed.  Rep.  454; 
Strobridge  v.  Lindsay,  2  Fed.  Rep.  692;  Me- 
graw  v.  Carroll,  5  B.  &  A.  Pat.  Cas.  325;  Cook 
v.  Ernest,  5  Fish.  Pat.  Cas.  396;  Roberts  v. 
Schreiber,  5  B.  &  A.  Pat.  Cas.  491;  Magowan 
v.  New  York  Belting,  etc.,  Co.,  141  U.  S.  332, 
57  Pal.  Off.  Gaz.  845;  Shannon  v.  Bruner,  33 
Fed.  Rep.  289;  Gandy  v.  Main  Belling  Co., 
143  U.  S.  587,  59  Pal.  Off.  Gaz.  1106;  Grant  v. 
Walter,  148  U.  S.  547,  63  Pat.  Off.  Gaz.  910; 
Duer  v.  Corbin  Cabinet  Lock  Co.,  149  U.  S. 
216,  63  Pat.  Off.  Gaz.  1060;  Blake  v.  Robert- 
son, 94  U.  S.  728,  11  Pat.  Off.  Gaz.  877;  Mc- 
Clain  v.  Ortmayer,  141  U.  S.  419,  57  Pal.  Off. 
Gaz.  1129;  McKay-Copeland  Lasting  Mfg. 
Co.  v.  Copeland  Rapid  Laster  Mach.  Co.,  77 
Fed.  Rep.  306. 

Evidence  of  this  character  is  not  in  general 
conclusive  as  to  utility.  Grant  v.  Walter,  148 
U.  S.  547,  63  Pat.  Off.  Gaz.  910;  Duer  v.  Corbin 
Cabinet  Lock  Co.,  149  U.  S.  216,  63  Pat.  Off. 
Gaz.  1060;  McClain  v.  Ortmayer,  141  U.  S. 
419,  57  Pat.  Off.  Gaz.  1129;  Blake  v.  Robert- 
son, 94  U.  S.  728,  11  Pat.  Off.  Gaz.  877.  See 
Cook  v.  Ernest,  5  Fish.  Pat.  Cas.  396;  Megraw 
v.  Carroll,  5  B.  &  A.  Pat.  Cas.  325;  McKay- 
Copeland  Lasting  Mach.  Co.  v.  Copeland 
Rapid  Laster  Mfg.  Co.,  77  Fed.  Rep.  306. 

5.  Infringement  Evidence  of  Utility.  —  Niles 
Tool-Works  v.  Betts  Mach.  Co.,  27  Fed.  Rep. 
301;  Simpson  v.  Mad  River  R.  Co.,  6  McLean 
(U.  S.)  603,  22  Fed.  Cas.  No.  12,885;  Turrill  v. 
Illinois  Cent.  R.  Co.,  3  Biss.  (U.  S.)  66,  24  Fed. 
Cas.  No.  14,270;  Smith  v.  O'Connor,  6  Fish. 
Pat.  Cas.  469,  2  Sawy.  (U.  S.)  461;  Kearney  v. 
Lehigh  Valley  R.  Co.,  32  Fed.  Rep.  320;  Me- 
graw v.  Carroll,  5  B.  &  A.  Pat.  Cas.  325;  Smith 
v.  Glendale  Elastic  Fabrics  Co.,  22  Fed.  Cas. 
No.  13,050,  1  B.  &  A.  Pat.  Cas.  58. 

Doubts  Solved  Against  Infringer.  —  All  doubts 
as  to  utility  should  be  solved  against  a  party 
using  the  patent.  Whitney  v.  Mowry,  4  Fish. 
Pat.  Cas.  207,  29  Fed.  Cas.  No.  17,594. 

6.  Infringer  Estopped  to  Question  Utility.  — 
Fryer  v.  Mutual  L.  Ins.  Co.,  30  Fed.  Rep.  787; 
Cook  v.  Ernest,  5  Fish.  Pat.  Cas.  396;  Hays 
v.  Sulsor,  1  Fish.  Pat.  Cas.  532;  Newbury  v. 
Fowler,  28  Fed.  Rep.  454;  Kneass  v.  Schuyl- 
kill Bank,  4  Wash.  (U.  S.)  9,  1  Robb  Pat.  Cas. 
303,  14  Fed.  Cas.  No.  7,875  ;  Vance  v.  Campbell, 
1  Fish.  Pat.  Cas.  483;  Hancock  Inspirator  Co. 
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6.  Prior  Public  Use  or  Sale  —  a.  In  General.  —  By  express  provision  of 
the  statute  a  patent  is  authorized  only  in  cases  where  the  invention  has  not 
been  put  in  public  use  or  on  sale  for  more  than  two  years  prior  to  the  appli- 
cation for  a  patent.  A  patent  issued  in  violation  of  this  provision  is  improvi- 
dently  issued  and  is  void.1 

Design  Patents,  as  well  as  others,  are  avoided  by  being  in  public  use  or  on 
sale  for  more  than  two  years  prior  to  the  application  for  the  patent.8 

Foreign  Use  or  Sale.  —  The  two  years  public  use  or  sale  which  will  invalidate 
a  subsequent  patent  must  be  a  use  or  sale  within  the  United  States,  and 
such  prior  use  in  a  foreign  country  is  immaterial.3 

Sale  or  Use  After  Application  for  Patent.  —  The  public  sale  or  use  of  an  invention 
after  application  for  a  patent  and  before  the  grant  of  letters  will  not  defeat 
the  right  to  a  patent.* 

b.  What  Constitutes  —  (i)  In  General.  —  Use  in  public  or  by  the  public 
in  the  ordinary  way  of  business,  or  an  actual  selling  or  offer  for  sale,  constitutes 
a  public  use  or  sale  within  the  meaning  of  this  provision  of  the  statute.5 


v.  Jenks,  21  Fed.  Rep.  911;  Gray  v.  James, 
Pet.  (C.  C.)  476,  10  Fed.  Cas.  No.  5,719;  Cole- 
man v.  Liesor,  6  Fed.  Cas.  No.  2,984;  Lee  v. 
Blandy,  2  Fish.  Pat.  Cas.  89;  Smith  v.  Glendale 
Elastic  Fabrics  Co.,  Holmes  (U.  S.)  340;  Lehn- 
beuter  v.  Holthaus,  105  U.  S.  94;  Western  Elec- 
tric Co.  v.  La  Rue,  139  U.  S.  601,  31  Fed.  Rep. 
80;  Gandy  v.  Main  Belting  Co.,  143  U.  S.  587; 
Whitney  v.  Movvry,  4  Fish.  Pat.  Cas.  207,  29 
Fed.  Cas.  No.  17,594.  See  Kearney  v.  Lehigh 
Valley  R.  Co.,  32  Fed.  Rep.  320;  Many  v.  Jag- 
ger,  1  Fish.  Pat.  Cas.  222,  16  Fed.  Cas.  No. 
9.055- 

Infringer  Applying  for  Patent.  —  Where  the 
alleged  infringer  had  applied  for  a  patent  on 
the  same  device  it  was  held  that  he  could  not 
deny  utility.  DuBois  v.  Kirk,  158  U.  S.  58, 
71  Pat.  Off.  Gaz.  889. 

1.  Two  Years  Prior  Public  Use  or  Sale  Defeats 
Patent. —  Rev.  Stat.  U.  S.,  §  4886;  Edgarton 
v.  Furst,  etc.,  Mfg.  Co.,  10  Bi$s.  (U.  S.)  402; 
Sisson  v.  Gilbert,  9  Blatchf.  (U.  S.)  185;  Mc- 
Clurg  v.  Kingsland,  1  How.  (U.  S.)  202;  Union 
Paper-Collar  Co.  v.  Van  Dusen,  23  Wall.  (U. 
S.)  563;  Kirk  v.  U.  S.,  163  U.  S.  49;  Gates  Iron 
Works  v.  Fraser,  153  U.  S.  332;  Gandy  v.  Main 
Belting  Co.,  143  U.  S.  587;  Smith,  etc.,  Mfg. 
Co.  v.  Sprague,  123  U.  S.  249;  Manning  v. 
Cape  Ann  Isinglass  Co.,  108  U.  S.  462;  Hall 
v.  Macneale,  107  U.  S.  90;  Webster  Loom  Co. 
v.  Higgins,  105  U.  S.  580;  Egberts.  Lippmann, 
104  U.  S.  333;  Parks  v.  Booth,  102  U.  S.  96; 
Bates  v.  Coe,  98  U.  S.  31;  Chicago,  etc.,  R. 
Co.  v.  Sayles,  97  U.  S.  554;  Dunbar  v.  Myers, 
94  U.  S.  196;  Letellier  v.  Mann,  gi  Fed.  Rep. 
917;  Front  Rank  Steel  Furnace  Co.  v.  Wrought 
Iron  Range  Co.,  63  Fed.  Rep.  995;  U.  S.  Elec- 
tric Lighting  Co.  v.  Edison  Lamp  Co.,  58  Fed. 
Rep.  692,  17  U.  S.  App.  '334;  Delemater  v. 
Heath,  58  Fed.  Rep.  414,  20  U.  S.  App.  14; 
Knox  Rock-Blasting  Co.  v.  Drake,  53  Fed. 
Rep.  790;  De  Lamater  v.  Deeley,  53  Fed.  Rep. 
380;  Smith,  etc.,  Mfg.  Co.  v.  Mellon,  52  Fed. 
Rep.  149;  Hiller  v.  Levy,  41  Fed.  Rep.  627; 
Campbell  v.  New  York,  35  Fed.  Rep.  504;  Sei- 
bert  Cylinder  Oil-Cup  Co.  v.  Newark  Lubri- 
cator Mfg.  Co.,  35  Fed.  Rep.  509;  Hershey  v. 
Blakesley,  33  Fed.  Rep.  922;  Cross  v.  Union 
Metallic  Fastening  Co.,  29  Fed.  Rep.  293; 
Hutchinson  v.  Everett,  26  Fed.  Rep.  531;  Duffy 
v.  Reynolds,  24  Fed.  Rep.  845;  McFarland  v. 


Deere,  etc.,  Mfg.  Co.,  22  Fed.  Rep.  781;  Lock- 
wood  v.  Cleveland,  18  Fed.  Rep.  37;  Lock  wood 
v.  Cutter  Tower  Co.,  18  Fed.  Rep.  653;  Clark 
Pomace-Holder  Co.  v.  Ferguson,  17  Fed.  Rep. 
79;  Driven-VVell  Cases,  16  Fed.  Rep.  387;  Jus- 
tice v.  Jones,  McA.  Pat.  Cas.  635,  14  Fed.  Cas. 
No.  7,588;  Child  v.  Adams,  1  Fish.  Pat.  Cas. 
189,  5  Fed.  Cas.  No.  2,673;  Carroll  v.  Gambrill, 
McA.  Pat.  Cas.  581,  5  Fed.  Cas.  No.  2,454. 
Compare  Worley  v.  Tobacco  Co.,  104  U.  S.  340. 

2.  Design  Patents.  —  Anderson  v.  Monroe,  55 
Fed.  Rep.  407;  Anderson  v.  Eiler,  46  Fed. 
Rep.  777;  Theberalh  v.  Rubber,  etc..  Harness 
Trimming  Co.,  6  N.  J.  L.  J.  77,  15  Fed.  Rep. 
246. 

3.  Foreign  Use  or  Sale.  —  Gandy  v.  Main  Belt- 
ing Co..  143  U.  S.  587;  Badische  Anilin,  etc., 
Fabrik  v.  Kalle,  94  Fed.  Rep.  163;  American 
Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp 
Co.,  70  Fed.  Rep.  986;  Worswick  Mfg.  Co. 
v.  Steiger,  17  Fed.  Rep.  250;  Roemer  v.  Logo- 
vvitz,  20  Fed.  Cas.  No.  11,996;  Hays  v. 
Sulsor,  1  Fish.  Pat.  Cas.  532,  11  Fed.  Cas. 
No.  6,271;  Coleman  v.  Liesor,  6  Fed.  Cas. 
No.  2,984;  Ex  p.  Fry,  9  Fed.  Cas.  No.  5,143. 
But  see  Shaw  v.  Cooper,  7  Pet.  (U.  S.)  292. 
See  also  generally  as  to  anticipation  by  foreign 
knowledge  or  use,  supra,  this  section,  subdiv. 
4.  c.  (2)  (b)  bb.  Nature  and  Extent  of  Knowledge 
or  Use. 

4.  After  Application. —  Ryan  v.  Goodwin,  3 

Sumn.  (U.  S.)  514,  21  Fed.  Cas.  No.  12,186. 

5.  What  Constitutes  —  In  General. —  Smith, 
etc.,  Mfg.  Co.  v.  Sprague,  123  U.  S.  253;  Con- 
solidated Fruit  Jar  Co.  v.  Wright,  12  Blatchf. 
(U.  S.)  149;  Coffin  v.  Ogden,  18  Wall.  (U.  S.) 
120;  Manning  v.  Cape  Ann  Isinglass,  etc., 
Co.,  108  U.  S.  462;  Elizabeth  v.  American 
Nicholson  Pavement  Co.,  97  U.  S.  126;  Let- 
telier  v.  Mann,  91  Fed.  Rep.  917;  Indiana 
Novelty  Mfg.  Co.  v.  Crocker  Chair  Co.,  90 
Fed.  Rep.  488;  Root  v.  Third  Ave.  R.  Co.,  37 
Fed.  Rep.  673;  Newark  Mach.  Co.  v.  Hargett, 
28  Fed.  Rep.  567;  Plimpton  v.  Winslow,  23 
Pat.  Off.  Gaz.  1731,  14  Fed.  Rep.  919;  Lyman 
v.  Maypole,  28  Pat.  Off.  Gaz.  810,  19  Fed.  Rep. 
735;  Hunt  v.  Howe,  McA.  Pat.  Cas.  366,  12 
Fed.  Cas.  No.  6,891;  Thompson  v.  Haighl,  23 
Fed.  Cas.  No.  13,957;  Carr  Rice,  I  Fish. 
Pat.  Cas.  198,  5  Fed.  Cas.  No.  2,440;  Blandy 
v.  Griffith,  3  Fish.  Pat.  Cas.  609,  3  Fed.  Cas. 
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Public  use  means  use  in  a  public  manner  and  not  use  by  the  public  generally,1 
a  use  in  public  as  distinguished  from  a  secret  use.2  Use  by  the  inventor 
for  the  purposes  of  trade  or  profit  is  a  public  use.3  Use  for  the  required 
time,  though  concealed  from  general  view  and  by  a  single  individual,  falls 
within  the  statute.4  Where  there  is  no  more  concealment  than  is  inseparable 
from  the  legitimate  use  of  the  device,  the  use  is  public  and  not  secret.5  Pub- 
lic sale  and  use  in  the  United  States  of  an  article  made  in  a  foreign  country 
by  a  secret  process  not  discoverable  by  inspection  or  analysis  will  not  invali- 
date a  subsequent  patent.6  Teaching  the  practice  of  the  invention  for  pay 
is  a  public  use.7  The  mere  making  of  a  patented  article  more  than  two  years 
before  application  for  a  patent  is  immaterial,  in  the  absence  of  any  showing 
of  a  public  use  or  sale.8  Forming  a  plan  and  making  a  model  is  not  such  a 
prior  use  as  will  defeat  a  patent,  where  no  working  device  has  been  made  and 
used  for  two  years  before  the  application  for  the  patent.9  A  process  patent 
may  be  invalidated  by  prior  public  use  of  the  article  or  device  produced  by 
such  process.10  Whether  a  use  is  public  or  not  does  not  depend  at  all  upon 
the  number  of  persons  using  or  knowing  of  the  use.11  Nor  does  it  depend 
upon  the  number  of  articles  made,  though  the  making  of  a  large  number 
may  tend  to  strengthen  the  proof. 12  The  sale  or  use  which  will  defeat  a 
patent  must  have  been  of  the  complete  invention  subsequently  patented.13 


No.  1, 529;  Lovering  v.  Dutcher,  2  Hayvv.  & 
H.  (D.  C.)  367,  15  Fed.  Cas.  No.  8,553;  Pitts 
v.  Hall.  2  Blatchf.  (U.  S.)  229,  19  Fed.  Cas.  No. 
11,192;  Toppan  v.  National  Bank  Note  Co.,  4 
Blatchf.  (U.  S.)  509.  24  Fed.  Cas.  No.  14,100, 
Rugg  v.  Haines,  McA.  Pat.  Cas.  420,  20  Fed. 
Cas.  No.  12,114;  Campbell  v.  New  York,  44 
Pat.  Off.  Gaz.  1185;  Henry  v.  Francestown 
Soap-Stone  Stove  Co.,  5  B.  &  A.  Pat.  Cas.  108; 
Perkins  v.  Nashua  Card,  etc.,  Paper  Co.,  5  B. 
&  A.  Pat.  Cas.  395. 

An  Agreement  for  the  Transfer  of  the  Invention, 
for  the  joint  benefit  of  the  inventors  and  those 
who  will  advance  money  for  the  manufacture 
or  use  of  the  machines  invented,  not  carried 
into  execution,  and  unaccompanied  by  any 
public  use  of  the  machine,  will  not  affect  the 
validity  of  the  patent.  Elm  City  Co.  v. 
Wooster,  6  Fish.  Pat.  Cas.  452,  8  Fed.  Cas. 
No.  4.415- 

1.  Public  Use  Distinguished  from  Use  by  Public. 
—  Henry  v.  Providence  Tool  Co.,  3  B.  &  A. 
Pat.  Cas.  501,  11  Fed.  Cas.  No.  6,384. 

The  "  public  and  common  use  "  for  more 
chan  two  years  prior  to  application,  which  will 
invalidate  a  patent,  is  a  common  and  general 
use  by  the  community.  American  Hide,  etc., 
Splitting,  etc.,  Mach.  Co.  v.  American  Toot, 
etc.,  Co.,  Holmes  (U.  S.)  503,  1  Fed.  Cas.  No. 
302. 

2.  Secret  Use. —  Hunt  v.  Howe,  McA.  Pat. 
Cas.  366,  12  Fed.  Cas.  No.  6,891;  Blackinton 
v.  Douglass,  McA.  Pat.  Cas.  622,  3  Fed.  Cas. 
No.  1,470. 

The  use  of  an  article  made  by  the  inventor 
himself  at  his  place  of  business  is  private  and 
not  public.  Adams  v.  Edwards,  I  Fish.  Pat. 
Cas.  1,  1  Fed.  Cas.  No.  53. 

Use  of  a  machine  in  a  factory  where  the 
workmen  are  not  pledged  to  secrecy  is  a  pub- 
lic use,  even  though  chance  visitors  are  ex- 
cluded. Perkins  v.  Nashua  Card,  etc.,  Paper 
Co.,  5  B.  &  A.  Pat.  Cas.  395. 

3.  Use  for  Trade  and  Profit.  —  Smith,  etc., 
Mfg.  Co.  v.  Sprague,  123  U.  S.  256;  Lettelier 
v.  Mann,  91  Fed.  Rep.  917;  M'Millin  v.  Bar- 
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clay,  5  Fish.  Pat.  Cas.  189,  16  Fed.  Cas.  No. 

8,902, 

4.  Concealed  as  Distinguished  from  Secret  Use. 

—  Manning  v.  Cape  Ann  Isinglass,  etc.,  Co., 
108  U.  S.  465;  Hall  v.  Macneale,  107  U.  S.  96; 
Egbert  v.  Lippmann,  15  Blatchf.  (U.  S.)  295, 
104  U.  S.  333. 

5.  Brush  v.  Condit,  132  U.  S.  39;  Hall  v. 
Macneale,  107  U.  S.  96. 

6.  Matheson  v.  Campbell,  69  Fed.  Rep.  597. 

7.  International  Tooth  Crown  Co,  v.  Gay- 
lord,  140  U.  S.  55. 

8.  Comstock  v.  Sandusky  Seat  Co.,  3  B.  & 
A.  Pat.  Cas.  188,  6  Fed  Cas.  No.  3,082. 

9.  Construction  of  Model.  —  Peeney  v.  Lake- 
view,  35  Fed.  Rep.  586. 

10.  Process. — Mosler  Safe,  etc.,  Co.  v.  Mosler, 
127  U.  S.  354. 

11.  Not  Dependent  on  Number  of  Persons. — Root 
v.  Third  Ave.  R.  Co.,  146  U.  S.  210;  Manning 
v.  Cape  Ann  Isinglass,  etc.,  Co.,  108  U.  S.  462; 
Egbert  v.  Lippmann,  104  U.  S.  333,  15  Blatchf. 
(U.  S.)  295,  8  Fed.  Cas.  No.  4,306. 

Public  use  which  renders  the  patent  void 
may  be  public  use  by  the  inventor  himself  of 
a  single  machine.  M'Millin  v.  Barclay,  5 
Fish.  Pat.  Cas.  189,  16  Fed.  Cas.  No.  8,902. 
But  see  Cleveland  v.  Towle,  3  Fish.  Pat.  Cas. 
525,  5  Fed.  Cas.  No.  2,888. 

12.  Number  of  Articles  Made.  —  Consolidated 
Fruit-Jar  Co.  v.  Wright,  12  Blatchf.  (U.  S.) 
149,  6  Pat.  Off.  Gaz.  327,  1  B.  &  A  Pat.  Cas. 
320;  Henry  v.  Francestown  Soap-stone  Stove 
Co.,  5  B.  &  A.  Pat.  Cas.  108;  Egbert  v.  Lipp- 
mann, 101  U.  S.  333. 

13.  Complete  Invention. — American  Hide,  etc  , 
Splitting,  etc.,  Mach.  Co.  v.  American  Tool, 
etc.,  Co.,  Holmes  (U.  S.)  503;  Henry  v. 
Francestown  Soap-stone  Stove  Co.,  5  B.  & 
A.  Pat.  Cas.  108:  Draper  v.  Wattles,  3  B.  &  A. 
Pat.  Cas.  618,  7  Fed.  Cas.  No.  4,073. 

The  Test,  whether  an  article  is  perfect  or  im- 
perfect, is  whether  it  is  or  is  not  the  invention 

—  that  is,  "  whether  it  embodies  the  whole  of 
it."  Draper  v.  Wattles,  3  B.  &  A.  Pat.  Cas. 
619. 
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The  question  here,  as  in  the  case  of  novelty  and  anticipation,  is  one  of  sub- 
stantial identity.1 

(2)  Experimental  Use.  —  Use,  even  in  public,  merely  for  experimental 
purposes,  is  not  a  public  use  within  the  statute  and  will  not  defeat  a  subse- 
quent patent,  though  such  use  may  have  continued  for  considerably  more 
than  two  years  named  in  the  statute.2  So  long  as  the  inventor  is  engaged  in 
good  faith  in  testing  the  operation  of  his  invention,  though  the  test  may 
extend  over  a  period  of  years,  and  though  no  changes  may  be  made,  the  use 
is  merely  experimental  and  not  public,  within  the  meaning  of  the  statute,3 
and  it  is  immaterial  that  while  the  device  is  in  such  experimental  use  the 
public  may  be  incidentally  deriving  a  benefit  from  it,  or  that  there  is  an 
incidental  sale  of  its  products,  or  an  incidental  profit.4  But  if  the  inventor 
allows  his  device  to  be  used  by  other  persons  generally,  either  with  or  without 
compensation,  or  if  it  is,  with  his  consent,  put  on  sale  for  such  use,  then  it 
will  be  in  public  use  and  on  public  sale,  within  the  meaning  of  the  statute.5 


Alterations.  —  If  a  machine  as  originally  con- 
structed is  subsequently  altered  so  as  to  make 
a  machine  substantially  different  in  its  con- 
struction and  mode  01  operation,  the  time 
begins  to  run  from  the  complelion  of  the  last 
machine.  Haskell  v.  Shoe  Machinery  Mfg. 
Co..  3  B.  &  A.  Pat.  Cas.  553. 

The  Distinction  Between  the  Invention  and  the 
Machine  which  embodies  it  must  be  preserved. 
The  invention  may  be  perfect,  and  yet  the 
machine  which  embodies  the  inveniion  may 
be  an  imperfect  machine.  American  Hide, 
etc.,  Splitting,  etc.,  Mach.  Co.  v.  American 
Tool,  etc.,  Co.,  Holmes  (U.  S.)  503,  4  Fish. 
Pat.  Cas.  284. 

1.  See  supra,  this  section,  subdiv.  4.  c.  (2) 
(f)  Identity  of  Anticipating  Devices. 

A  machine  which,  if  used  after  the  patent 
issued,  would  not  be  considered  an  infringe- 
ment, cannot  be  invoked  to  destroy  the  patent 
if  used  before  such  time.  Stainlhorp  v.  Elkin- 
ton,  1  Fish.  Pat.  Cas.  349,  22  Fed.  Cas.  No. 
13.878. 

2.  Experimental  Use  Not  a  Public  Use.  —  U. 

S.  Rifle,  etc.,  Co.  v.  Whitnev  Arms  Co.,  14 
Blatchf.(U.  S.)  94;  Pitts  v.  Hall,  2  Blatchf.  (U. 
S.)  229;  Shaw  v.  Cooper,  7  Pet.  (U.  S.)2g2; 
Kendall  v.  Winsor,  21  How.  (U.  S.)  328;  Coffin 
v.  Ogden,  18  Wall.  (U.  S.)  120;  Root  if.  Third 
Ave.  R.  Co.,  146  U.  S.  210;  Smith,  etc.,  Mfg. 
Co.  v.  Sprague,  123  U.  S.  249;  Swain  v.  Hol- 
yoke  Mach.  Co.,  (C.  C.  A.)  109  Fed.  Rep.  154; 
Hall  v.  Macneale,  107  U.  S.  96;  Egbert  v.  Lipp- 
mann,  104  U.  S.  333;  Elizabeth  v.  American 
Nicholson  Pavement  Co.,  97  U.  S.  126;  Let- 
telier  v.  Mann,  9t  Fed.  Rep.  917;  Eastern 
Paper-Bag  Co.  v.  Standard  Paper-Bag  Co.,  30 
Fed.  Rep.  63;  Railway  Register  Mfg.  Co. 
Broadway,  etc.,  R.  Co.,  22  Fed.  Rep.  655; 
Emery  v.  Cavanagh,  17  Fed.  Rep.  242;  Sprague 
v.  Smith,  etc.,  Mfg.  Co.,  12  Fed.  Rep.  721; 
Campbell  v.  New  York,  20  Pat.  Off.  Gaz.  1817, 
9  Fed.  Rep.  500;  Wyeth  v.  Stone,  1  Story  (U. 
S.)  273,  30  Fed.  Cas.  No.  18,107;  Winans  v. 
Schenectady,  etc.,  R.  Co.,  2  Blatchf.  (U.  S.) 
279/30  Fed.  Cas.  No.  17,865;  Winans  v.  New 
York,  etc..  R.  Co.,  4  Fish.  Pat.  Cas.  r,  30  Fed. 
Cas.  No.  17,864;  Pitts  v.  Hall,  2  Blatchf.  (U. 
S.)  229,  19  Fed.  Cas.  No.  11,192;  Morris  v. 
Huntington,  1  Paine  (U.  S.I  348,  17  Fed.  Cas. 
No.  9,831;  Henry  v.  Francestown  Soap-stone 
Stove  Co.,  2  B.  &  A.  Pat.  Cas.  221,  11  Fed. 
Cas.  No.  6,382;  Boston  Elastic  Fabrics  Co.  v. 


East  Hampton  Rubber-Thread  Co.,  2  B.  &  A. 
Pat.  Cas.  268,  3  Fed.  Cas.  No.  1,675;  Bedford 
v.  Hunt,  1  Mason  (U.  S.)  302,  3  Fed.  Cas.  No. 
1,217;  Birdsall  v.  McDonald,  1  B.  &  A.  Pat. 
Cas.  165,  3  Fed.  Cas.  No.  1,434;  U.  S.  Rifle, 
etc.,  Co.  v.  Whitney  Arms  Co.,  14  Blatchf.  (U. 
S.)94,  28  Fed.  Cas.  No.  16,793;  Pitts  v.  Hall, 
2  Blatchf.  (U.  S.)  229,  19  Fed.  Cas.  No.  11,192; 
Locomotive  Engine  Safely  Truck  Co.  v.  Penn- 
sylvania R.  Co.,  1  B.  &  A.  Pat.  Cas.  470.  But 
see  Watson  v.  Bladen,  4  Wash.  (U.  S.)  580,  29 
Fed.  Cas.  No.  17,277. 

3.  What  Constitutes  Experimental  Use.  — 
Winans  v.  Schenectady,  etc.,  R.  Co.,  2  Blatchf. 
(U.  S.)  279;  Smith,  eic,  Mfg.  Co.  v.  Sprague, 
123  U.  S.  257;  Beedle  v.  Bennett,  122  U.  S.  71; 
Elizabeth  v.  American  Nicholson  Pavement 
Co.,  97  U.  S.  126;  Harmon  v.  Struthers,  57 
Fed.  Rep.  637;  Jennings  v.  Pierce,  15  Blatchf. 
(U.  S.)  42,  13  Fed.  Cas.  No.  7,283.  Compare 
Root  v.  Third  Ave.  R.  Co..  37  Fed.  Rep.  673. 

Where  one  puts  his  experimental  device 
upon  the  market,  and  sells  it  as  a  manufacturer 
more  than  two  years  before  he  applies  for  a 
patent,  he  gives  it  to  the  public  in  that  stage 
of  development;  his  patent  cannot  be  allowed 
to  relate  back  and  cover  the  forms  so  presented. 
Lyman  v.  Maypole,  19  Fed.  Rep.  735. 

4.  Incidental  Benefit  to  Public  from  Experi- 
mental Use.  —  Jennings  v.  Pierce,  15  Blatchf. 
(U.  S.)  42,  3  B.  &  Pat.  Cas.  361;  Smith,  etc., 
Mfg.  Co.  Sprague,  123  U.  S.  257;  Hunting- 
ion  Dry-Pulverizer  Co.  v.  Newell  Universal 
Mill  Co.,  109  Fed.  Rep.  269;  Westinghouse 
Electric,  etc.,  Co.  v.  Saranac  Lake  Electric 
Light  Co.,  108  Fed.  Rep.  221;  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  97  U.  S. 
126;  Innis  v.  Oil  Cily  Boiler  Works,  22  Fed. 
Rep.  780. 

5.  What  Is  an  Experimental  Use.  —  Root  v. 

Third  Ave.  R.  Co.,  146  U.  S.  210,  affirming  39 
Fed.  Rep.  281;  Internationa]  Tooth  Crown  Co. 
v.  Gaylord,  140  U.  S.  55;  Smith,  etc.,  Mfg.  Co. 
v.  Sprague,  123  U.  S.  257;  Manning  v.  Cape 
Ann  Isinglass,  etc.,  Co.,  108  U.  S.  462;  Hall 
v.  Macneale,  107  U.  S.  90;  Elizabeth  v.  Ameri- 
can Nicholson  Pavement  Co.,  97  U.  S.  134; 
Perkins  v.  Nashua  Card,  etc..  Paper  Co.,  5  B. 
&  A.  Pat.  Cas.  395;  Campbell  v.  New  York,  44 
Pat.  Off.  Gaz.  1185;  Delemater  v.  Heath,  58 
Fed.  Rep.  414,  20  U.  S.  App.  14;  Sisson  v. 
Gilbert,  9  Blatchf.  (U.  S.)  185,  22  Fed.  Cas.  No. 
12,912;  Sanders  zi.  Logan,  2  Fish.  Pat.  Cas. 
338  Volume  XXII. 


Patentability  of  Inventions. 


PA  TENTS. 


Prior  Public  Use  or  8ale. 


So  where  the  use  is  mainly  for  the  purpose  of  trade  and  profit,  and  the  experi- 
ment is  merely  incidental  to  that,  the  use  is  regarded  as  a  public  use,  and 
will  defeat  the  patent.1  The  fact  that  during  the  period  of  use  the  inventor 
is  engaged  in  the  invention  and  perfection  of  improvements  will  not  render 
such  use  experimental,  where  the  thing  used  was  a  complete  and  operative 
invention,  though  capable  of  improvement.2  Proof  that  the  use  was  merely 
for  the  purpose  of  perfecting  an  incomplete  invention  by  tests  and  experi- 
ments, the  period  covered  by  the  use  having  been  established,  should  be  full, 
unequivocal,  and  convincing.3  Public  sale  of  a  device  is  evidence  that  it  was 
not  an  experiment.4 

(3)  Consent  and  Allotvance  of  Inventor.  —  If  there  has  been  in  fact  a  public 
use  or  sale  of  the  invention  for  two  years  before  application  for  a  patent,  it  is 
immaterial  whether  such  use  or  sale  was  with  the  consent  and  allowance  of 
the  inventor  or  not.  In  either  case  it  is  a  bar  to  a  valid  patent.5  Public  use 
or  sale  by  the  inventor  himself,  or  by  others  with  his  knowledge  and  consent, 
will,  of  course,  fall  within  the  statute  and  defeat  the  patent.6  Mere  private 
knowledge  or  use  by  the  inventor  himself,  however  long  continued,  does  not 
fall  within  the  statute ; 7  nor  does  the  knowledge  or  use  of  others  employed 
to  assist  the  inventor  in  a  private  construction  or  use  of  the  invention.8 
Inventors  may,  if  they  can,  keep  their  inventions  secret,  and  no  mere  delay 
will  deprive  them  of  the  right  to  a  patent.  But  if  in  the  meanwhile  such 
invention  becomes  public  and  is  used  or  sold  for  more  than  two  years  prior 
to  the  application  for  a  patent,  the  inventor's  right  to  a  patent  is  gone.9 
Under  a  former  statute  it  was  necessary  to  show  that  the  invention  had  been 
in  public  use  or  on  sale  with  the  consent  and  allowance  of  the  inventor  before 
his  application  for  a  patent  was  filed.10    Under  this  and  certain  former  acts  a 


167,  21  Fed.  Cas.  No.  12,295;  Sides  v.  Pacific 
Mail  Steamship  Co.,  22  Fed.  Cas.  No.  12,842. 

1.  Experimental  Purpose  Merely  Incidental.  — 
Smith,  etc.,  Mfg.  Co.  v.  Sprague,  123  U.  S.  256; 
Swain  v.  Holyoke  Mach.  Co.,  102  Fed.  Rep. 
910;  Craig  v.  Michigan  Lubricator  Co.,  72  Fed. 
Rep.  173;  Delemater  v.  Heath,  58  Fed.  Rep. 
414.  See  Swain  v.  Holyoke  Mach.  Co.,  (C.  C. 
A.)  109  Fed.  Rep.  154. 

2.  Improvements.  —  Smith,  etc.,  Mfg.  Co.  v. 
Sprague,  123  U.  S.  249;  Lettelier  v.  Mann,  91 
Fed.  Rep.  917. 

3.  Sufficiency  of  Evidence.  —  Smith,  etc.,  Mfg. 
Co.  v.  Sprague,  123  U.  S.  264;  Swain  v.  Hol- 
yoke Mach.  Co.,  109  Fed.  Rep.  154;  Lettelier 
v.  Mann,  91  Fed.  Rep.  917. 

4.  Hall  v.  Macneale,  107  U.  S.  90. 
6.  Consent  or  Allowance  of  Inventor  Immaterial. 

—  Andrews  v.  Hovey,  124  U.  S.  694,  123  U.  S. 
267,  16  Fed.  Rep.  387;  Manning  v.  Cape  Ann 
Isinglass,  etc.,  Co.,  108  U.  S.  465;  Egbert  v. 
Lippmann,  104  U.  S.  333;  Bates  v.  Coe,  98  (J. 
S.  31;  Campbell  v.  New  York,  35  Fed.  Rep. 
504;  Lovering  v.  Dutcher,  2  Hayw.  &  H.  (D. 
C-)  367.  15  Fed.  Cas.  No.  8,553;  Ellithorp  v. 
Robertson,  McA.  Pat.  Cas.  585,  8  Fed.  Cas. 
No.  4,409;  In  re  Drawbaugh,  3  App.  Cas.  (D. 
C.)  236.  Contra,  Davis  v.  Fredericks,  19  Fed. 
Rep.  99. 

6.  Use  by  Inventor  or  Others  with  His  Consent. 

—  McClurg  v.  Kingsland,  1  How.  (U.  S.)  202; 
Smith,  etc.,  Mfg.  Co.  v.  Sprague,  123  U.  S. 
249;  Manning  v.  Cape  Ann  Isinglass,  etc.,  Co., 
108  U.  S.  465;  Worley  v.  Tobacco  Co.,  104  U. 
S.  340;  Consolidated  Fruit-Jar  Co.  v.  Wright, 
94  U.  S.  92;  McGill  v.  Universal  Paper- 
Fastener  Co.,  48  Fed.  Rep.  229;  Driven-Well 
Cases.  16  Fed.  Rep.  387;  Sisson  v.  Gilbert,  9 
Blatchf.  (U.  S.)  185,  22  Fed.  Cas.  No.  12,912. 


7.  Private  Knowledge  or  Use  by  Inventor  Alone. 

—  Shaw  v.  Cooper,  7  Pet.  (U.  S.)  292;  Kendall 
v.  Winsor,  21  How.  (U.  S.)33i;  Bates  v.  Coe, 
98  U.  S.  31;  Adams  v.  Edwards,  1  Fish.  Pat. 
Cas.  1,  1  Fed.  Cas.  No.  53. 

8.  Employees  of  Inventor. —  Kendall  v.  Win- 
sor, 21  How.  (U.  S.)  330;  Smith,  etc  ,  Mfg.  Co. 
v.  Sprague,  123  U.  S.  257;  Jennings  v.  Pierce, 
15  Blatchf.  (U.  S.)  42,  13  Fed.  Cas.  No.  7,283. 

9.  Ineffectual  Attempt  at  Concealment.  —  Ken- 
dall v.  Winsor,  21  How.  (U.  S.)  328;  Parks  v. 
Booth,  102  U.  S.  105  ;  Bates  v.  Coe,  98  U.  S.  31. 

Where  an  Inventor  Experiments  in  Good  Faith 
and  with  Reasonable  Diligence  to  perfect  his  in- 
vention, and  within  two  years  after  its  com- 
pletion applies  for  a  patent,  his  patent  will  not 
be  defeated  by  the  fact  that  another  con- 
structed and  sold  a  form  of  the  invention, 
without  his  knowledge,  during  the  time  of 
the  experiments,  and  before  its  completion, 
though  more  than  two  years  before  the  appli- 
cation. Campbell  v.  New  York,  47  Fed.  Rep. 
515.  See  also  infra,  this  title,  Persons  Entitled 
to  Patents. 

10.  Formerly  Consent  of  Inventor  Necessary.  — 

5  Stat,  at  Large  123;  Davis  v.  Fredericks,  21 
Blatchf.  (U.  S.)  556,  19  Fed.  Rep.  99;  Camp-  , 
bell  v.  New  York,  20  Blatchf.  (U.  S.)  67;  Sisson 
v.  Gilbert,  9  Blatchf.  (U.  S.)  185;  Shaw  v. 
Cooper,  7  Pet.  (U.  S.)  292;  Pierson  v.  Eagle 
Screw  Co.,  3  Story  (U.  S.)  402;  Kendall  v.  Win- 
sor, 21  How.  (U.  S.)  331:  Seymour  v.  Osborne, 
11  Wall.  (U.  S.)  547;  Hall  v.  Macneale.  107  U. 
S.  90;  Bales  v.  Coe,  98  U.  S.  46;  Wycth  v. 
Stone,  1  Story  (U.  S.)  273,  30  Fed.  Cas.  No. 
18,107;  Whitney  v.  Emmett,  Baldw.  (U.  S.) 
303,  29  Fed.  Cas.  No.  17,585;  Russell,  etc., 
Mfg.  Co.  v.  Mallory,  10  Blatchf.  (U.  S.)  140 
21  Fed.  Cas.  No.  12,166;  Egbert  v.  Lippmann, 
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very  limited  public  use  or  sale,  if  prior  to  the  application  and  with  the  con- 
sent and  allowance  of  the  inventor,  was  held  sufficient  to  defeat  the  right  to 
a  patent.1  The  evident  purpose  of  the  provision  of  the  present  statute  was 
to  fix  a  period  of  limitation  which  should  be  certain  and  require  only  calcu- 
lation of  time,  and  not  leave  the  question  of  validity  to  depend  upon  the 
uncertain  question  of  whether  or  not  the  applicant  had  consented  to  or  allowed 
the  sale  or  use.* 

c.  Time  and  Continuance  of  Use  or  Sale.  —  A  public  sale  or  use 
which  has  not  exceeded  two  years  before  the  application  for  a  patent  will  not 
invalidate  the  patent.3  For  two  entire  years  next  before  applying  for  a  patent 
the  inventor  may  make,  vend,  and  use  his  invention  without  forfeiting  his 
right  to  a  patent.4  But  a  single  sale  or  prior  public  use  more  than  two  years 
prior  to  the  application  will  invalidate  the  patent.5  In  the  case  of  successive 
applications  which  may  be  considered  as  one  proceeding,  the  public  use  or 
sale  must  have  existed  two  years  before  the  date  of  the  first  application  in 
order  to  defeat  the  patent.6  But  where  the  invention  described  in  the  last 
application  upon  which  the  patent  was  granted  is  not  the  same  as  the  inven- 
tion described  in  the  earlier  applications,  public  use  for  two  years  prior  to  the 
last  application  renders  the  patent  void.7 

d.  Evidence.  —  The  burden  of  proof  is  upon  the  person  denying  the 
validity  of  the  patent  to  show  a  public  use  or  sale.8  Where  the  evidence 
raises  a  reasonable  doubt  as  to  the  fact  of  public  use  or  sale  for  more  than 


15  Blatchf.  (U.  S.)  295,  8  Fed.  Cas.  No.  4,306; 
Draper  v.  Wattles,  3  B.  &  A.  Pat.  Cas.  618,  7 
Fed.  Cas.  No.  4,073;  Bartholomew  v.  Sawyer, 
4  Blatchf.  (U.  S.)  347,  2  Fed.  Cas.  No.  1,070; 
Jones  v.  Sewall,  6  Fish.  Pat.  Cas.  343,  13  Fed. 
Cas.  No.  7,495.  Contra,  Kelleher  v.  Darling, 
3  B.  &  A.  Pat.  Cas.  438,  14  Fed.  Cas.  No. 
7.653- 

1.  Sufficiency  of  Use  under  Former  Statutes.  — 
Whitney  v.  Emmett,  Baldw.  (U.  S.)  310;  Mc- 
Clurg  v,  Kingsland,  1  How.  (U.  S  )  207;  Pen- 
nock  v.  Dialogue,  2  Pet.  (U.  S.)  19;  Wyeth  v. 
Stone,  1  Story  (U.  S.)  281;  Ryan  v.  Goodwin, 
3  Sumn.  (U.  S.)  518;  Agawam  Woollen  Co.  v. 
Jordan,  7  Wall.  (U.  S.)  583;  Bates  v.  Coe,  98 
U.  S.  46;  Treadwell  v.  Bladen,  4  Wash.  (U.  S.) 
703,  24  Fed.  Cas.  No.  14,154;  Sayles  71.  Chi- 
cago, etc.,  R.  Co.,  3  Biss.  (U.  S.)  52,  21  Fed. 
Cas.  No.  12,415;  Hunt  v.  Howe,  McA.  Pat. 
Cas.  366,  12  Fed.  Cas.  No.  6,891.  See  Shaw 
v.  Cooper,  7  Pet.  (U.  S.)  292. 

Under  the  Act  of  1836  any  prior  public  use 
or  sale  for  any  period,  however  short,  with  the 
consent  and  allowance  of  the  inventor  avoided 
the  patent.  Manning  v.  Cape  Ann  Isinglass, 
etc.,  Co.,  108  U.  S.  465. 

2.  Object  of  Present  Statute.  —  Andrews  v. 
Hovey,  41  Pat.  Off.  Gaz.  1162;  Bates  v.  Coe, 
98  U.  S.  46.  See  McClurg  v.  Kingsland,  1 
How.  (U.  S.)  202. 

3.  Less  than  Two  Years.  —  Root  v.  Ball,  4 
McLean  (U.  S.)  177,  20  Fed.  Cas.  No.  12,035; 
Jones  v.  Sewall,  6  Fish.  Pat.  Cas.  343,  13  Fed. 
Cas.  No.  7,495;  Ellithorp  v.  Robertson,  McA. 
Pat.  Cas.  585,  8  Fed.  Cas.  No.  4,409;  Babcock 
v.  Degener,  McA  Pat.  Cas.  607,  2  Fed.  Cas. 
No.  698. 

4.  McCormick  v.  Seymour,  2  Blatchf.  (U.  S.) 
240,  15  Fed.  Cas.  No.  8,726. 

6.  Single  Sale  or  Use.  —  Smith,  etc..  Mfg.  Co. 
v.  Sprague,  123  U.  S.  256;  Egbert  v.  Lippmann, 
104  U.  S.  333;  Worley  v.  Tobacco  Co.,  104  U. 
S.  340;  Swain  v.  Holyoke  Mach.  Co.,  (C.  C. 


A.)  109  Fed.  Rep.  154,  102  Fed.  Rep.  910; 
Covert  v.  Covert,  106  Fed.  Rep.  183;  Craig  v. 
Michigan  Lubricator  Co.,  72  Fed.  Rep.  173; 
Delemater  v.  Heath,  58  Fed.  Rep.  414;  Ander- 
son v.  Monroe,  55  Fed.  Rep.  407;  Schneider  v. 
Thill,  5  B.  &  A.  Pat.  Cas.  565,  21  Fed.  Cas.  No. 
12,47017;  Seeley  v.  Bean,  21  Fed.  Cas.  No. 
12,629.  See  Plimpton  v.  Winslow,  14  Fed. 
Rep.  919.  But  see  Innis  v.  Oil  City  Boile: 
Works,  22  Fed.  Rep.  780. 

6.  Successive  Applications.  —  Stirling  Co.  v. 
St.  Louis  Brewing  Assoc.,  79  Fed.  Rep.  80; 
International  Tooth  Crown  Co.  v.  Richmond. 
30  Fed.  Rep.  775;  Howe  v.  Newton,  2  Fish, 
Pat.  Cas.  531,  12  Fed.  Cas.  No.  6,771;  Henry 
v.  Francestown  Soap-Stone  Stove  Co..  2  B.  & 
A.  Pat.  Cas.  221,  11  Fed.  Cas.  No  6,382;  Bell 
v.  Daniels,  1  Bond  (U.  S.)  212,  3  Fed.  Cas.  No. 
1,247;  Adams  v.  Edwards,  1  Fish.  Pat.  Cas.  1, 
1  Fed.  Cas.  No.  53. 

7.  Rich  v.  Lippincott,  2  Fish.  Pat.  Cas.  1,  1 
Fed.  Cas.  No.  11,758. 

8.  Burden  of  Proof.  —  Comstock  v.  Sandusky 
Seat  Co.,  3  B.  &  A.  Pat.  Cas.  188.  6  Fed.  Cas. 
No.  3,082;  Allen  v.  Blunt,  2  Woodb.  &  M.  (U. 
S.)  121,  1  Fed.  Cas.  No.  217. 

The  defendant  should  clearly  show  that  the 
use  relied  on  to  invalidate  the  patent  was  not 
merely  experimental.  Pitts  v.  Hall,  2  Blatchf. 
(U.  S.)  229,  19  Fed.  Cas.  No.  11,192. 

Use  under  Prior  Patent.  —  The  fact  that  a 
patent  has  been  issued  by  the  United  States 
for  an  invention  does  not  of  itself  pro^e  the 
introduction  of  the  invention  into  public  and 
common  use  in  the  United  Slates.  Weston  v. 
White,  13  Blatchf.  (U.  S.)  364,  29  Fed.  Cas.  No. 
17,458. 

After  four  years  from  the  grant  of  a  patent 
the  invention  will  be  presumed  to  have  been 
carried  into  public  use  as  against  the  first  in- 
ventor then  applying  for  a  patent.  Ellithorp 
v.  Robertson,  McA.  Pat.  Cas.  585,  8  Fed.  Cas. 
No.  4,409. 
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two  years  prior  to  the  application,  the  doubt  should  be  resolved  in  favor  of 
the  validity  of  the  patent.1  Unsupported  oral  testimony  of  prior  use  is 
insufficient  to  overcome  the  presumption  of  validity  unless  it  is  clear,  satis- 
factory, and  sufficient  to  establish  the  fact  of  such  use  beyond  a  reasonable 
doubt.3 

7.  Abandonment  —  a.  In  General.  —  By  express  provision  of  the  statute 
patents  cannot  be  granted  for  inventions  which  have  been  abandoned,  and  if 
granted  for  a  previously  abandoned  invention  the  patent  is  void.3  A  patent- 
able design  may  be  abandoned  as  well  as  any  other  class  of  inventions.4 
Abandonment  as  a  defense  to  a  patent  is  entirely  separate  and  distinct  from 
the  defense  of  two  years  public  use  or  sale  prior  to  the  application  already 
considered.5 

b.  What  Constitutes  —  (i)  Definition.  — Abandonment,  as  here  used, 
means  the  dedication  or  relinquishment  to  the  public  by  the  inventor  of  his 
exclusive  rights  to  his  invention.6  The  term  contemplates  the  surrender  to 
the  public  of  a  complete  invention  embodied  in  an  operative  form.7  It  is 
not  properly  applied  to  the  mere  cessation  of  efforts  and  experiments  which 
fall  short  of  a  reduction  to  practice  or  the  completion  of  invention.  An 
abandoned  experiment  is  no  bar  to  a  patent.8 

(2)  Question  of  Intention.  —  Abandonment  is  a  question  of  intention  upon 
the  part  of  the  inventor.9  It  is  a  question  of  fact  falling  peculiarly  within 
the  province  of  the  jury.10 

(3)  Time  of  Abandonment.  —  The  time  of  abandonment  of  an  invention 
may  be  either  prior  or  subsequent  to  an  application  for  a  patent,  or  before  or 
after  the  grant  of  the  patent.11  Even  during  the  two  years  immediately  pre- 
ceding the  application  within  which  the  inventor  may  publicly  use  or  sell  his 
invention  without  forfeiting  his  right  to  a  patent,  an  abandonment  may  take 


1.  Reasonable  Doubt.  —  Covert  v.  Covert,  106 
Fed.  Rep.  183;  Dodge  v.  Post,  76  Fed.  Rep. 
807;  Oval  Wood  Dish  Co.  v.  Sandy  Creek 
Wood  Mfg.  Co.,  60  Fed.  Rep.  285;  Converse 
v.  Matthews.  58  Fed.  Rep.  246;  Anderson  v. 
Monroe,  58  Fed.  Rep.  401,  55  Fed.  Rep.  398; 
Seibert  Cylinder  Oil-Cup  Co.  v.  Michigan  Lu- 
bricator Co.,  34  Fed.  Rep.  33;  Kirk  v.  D11 
Bois,  33  Fed.  Rep.  252;  Comstock  v.  San- 
dusky Seat  Co.,  3  B.  &  A.  Pat.  Cas.  188,  6  Fed. 
Cas.  No.  3,082;  Brown  v.  Whiitemore,  5  Fish. 
Pat.  Cas.  524,  4  Fed.  Cas.  No.  2,033. 

2.  Unsupported  Oral  Testimony.  —  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  (C.  C.  A.)  106  Fed.  Rep.  703; 
Mast  v.  Dempster  Mill  Mfg.  Co.,  82  Fed.  Rep. 
327,  49  U.  S.  App.  508;  Barbed  Wire  Patent, 
143  U.  S.  275;  Deering  v.  Winona  Harvester 
Works,  155  U.  S.  286;  Miller  v.  Handley,  61 
Fed.  Rep.  100;  Kraatz  v.  Tieman,  79  Fed.  Rep. 
322;  Smith  v.  Davis,  34  Fed.  Rep.  783. 

Written  Evidence  showing  a  prior  public  sale 
is  more  satisfactory  than  oral  evidence  deny- 
ing it  given  after  the  lapse  of  several  years. 
Anderson  v.  Monroe,  55  Fed.  Rep.  407. 

3.  Abandoned  Invention. —  Pennock  v.  Dia- 
logue, 2  Pet.  (U.  S.)  1 ;  Bates  v.  Coe,  98  U.  S.  46. 

4.  Designs.  —  Anderson  v.  Eiler,  46  Fed. 
Rep.  777. 

5.  Abandonment  as  a  Defense.  —  Mast  v.  Demp- 
ster Mill  Mfg.  Co.,  71  Fed.  Rep.  701;  An- 
drews v.  Hovey,  123  U.  S.  267,  124  U.  S.  694. 

6.  Abandonment  Defined.  —  U.  S.  v.  Hall,  18 
D.  C.  19;  Consolidated  Fruit  Jar  Co.  v.  Bellaire 
Stamping  Co.,  27  Fed.  Rep.  377. 

7.  Invention  Must  Be  Complete.  —  American 
Hide,  etc.,  Splitting,  etc.,  Mach.  Co.  v.  Ameri- 
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can  Tool,  etc.,  Co.,  Holmes  (U.  S.)  503;  Brom- 
ley Bros.  Carpet  Co.  v.  Stewart,  51  Fed.  Rep. 
912;  Consolidated  Fruit  Jar  Co.  v.  Bellaire 
Stamping  Co.,  27  Fed.  Rep.  377;  Locomotive 
Engine  Safety  Truck  Co.  v.  Pennsylvania  R. 
Co.,  1  B.  &  A.  Pat.  Cas.  470,  15  Fed.  Cas.  No. 
8,453.  See  Root  v.  Third  Ave.  R.  Co.,  146 
U.  S.  210. 

8.  See  supra,  this  section,  subdiv.  4.  c.  (2)  (0) 
gg.  Experiments  and  Incomplete  Inventions.  See 
also  Locomotive  Engine  Safety  Truck  Co.  v. 
Pennsylvania  R.  Co.,  1  B.  &  A.  Pat.  Cas.  470, 
15  Fed.  Cas.  No.  8,453. 

9.  Intention  of  Inventor  the  Test.  —  Shaw  v. 
Cooper,  7  Pet.  (U.  S.)  292;  Grant  v.  Raymond, 
6  Pet.  (U.  S.)  218;  Pennock  v.  Dialogue,  2 
Pet.  (U.  S.)  1;  Beedle  v.  Bennett,  122  U.  S.  71; 
Woodbury  Patent  Planing-Mach.  Co.  v.  Keith, 
101  U.  S.  479;  Pitts  v.  Hall,  2  Blatchf.  (U.  S.) 
229,  19  Fed.  Cas.  No.  11,192;  Sayles  v.  Chi- 
cago, etc.,  R.  Co.,  1  Biss.  (U.  S.)  468,  21  Fed. 
Cas.  No.  12,414;  Johnson  v.  Fassman,  1  Woods 
(U.  S.)  138,  13  Fed.  Cas.  No.  7,365;  Bevin  v. 
East  Hampton  Bell  Co.,  9  Blatchf.  (U.  S.)  50, 
3  Fed.  Cas.  No.  1,379.  And  see  generally 
cases  cited  more  specifically  infra,  this  sec- 
tion. 

10.  Question  for  Jury.  —  U.  S.  Rifle,  etc.,  Co. 
v.  Whitney  Arms  Co.,  14  Blatchf.  (U.  S.)  94; 
Kendall  v.  Winsor,  21  How.  (U.  S.)  322;  Shaw 
v.  Cooper,  7  Pet.  (U.  S.)  292. 

11.  Time  of  Abandonment. — Woodbury  Patent 
Planing-Mach.  Co.  v.  Keith,  101  U.  S.  479; 
Ransom  v.  New'York,  1  Fish.  Pat.  Cas.  252,  20 
Fed.  Cas.  No.  11,573;  Pitts  v.  Hall,  2  Blatchf. 
(U.  S.)  229,  19  Fed.  Cas.  No.  11,192;  Traver  v. 
Brown,  14  App.  Cas.  (D.  C.)  34. 
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place,  if  such  an  intention  can  be  brought  home  to  the  inventor.1  But  mere 
use  or  sale  within  two  years  of  applying  for  a  patent  will  not  work  an  aban- 
donment without  some  other  act  showing  an  intention  to  abandon  the  inven- 
tion to  the  public.2 

(4)  Before  Application  fon  Patent.  —  Any  conduct  of  the  inventor  incon- 
sistent with  an  intention  to  claim  the  invention  or  clearly  showing  an 
intention  upon  his  part  to  abandon  it  is  sufficient  to  defeat  his  right  to  a 
patent.3  An  express  declaration  of  an  intention  to  abandon  is,  of  course, 
sufficient.4  So,  if  an  inventor  knowingly  suffers  his  invention  to  go  into 
public  and  general  use  without  objection  upon  his  part,  it  is  an  abandonment.5 
Even  a  permitted  foreign  public  use  is  an  abandonment.6  The  sale  of  a 
peculiar  manufacture  which  does  not  disclose  the  process  is  not  an  abandon- 
ment of  the  invention  of  the  process;  7  nor  is  an  experimental  use  an  aban- 
donment.8 An  agreement  for  the  sale  of  an  invention  or  a  patented  article 
before  it  is  completed  is  not  an  abandonment.9  Merely  withholding  or  con- 
cealing an  invention  from  the  public  does  not  constitute  an  abandonment, 10 


1.  Within  Two  Years  Preceding  Application.  — 

Elizabeth  v.  American  Nicholson  Pavement 
Co.,  97  U.  S.  126;  Mast  v.  Dempster  Mill  Mfg. 
Co.,  71  Fed.  Rep.  701;  Sanders  v.  Logan,  2 
Fish.  Pat.  Cas.  167,  21  Fed.  Cas  No.  12.295. 

2.  Mere  Use  or  Sale  Within  Two  Years.  — 
Mast  v.  Dempster  Mill  Mfg.  Co.,  82  Fed. 
Rep.  327,  49  U.  S.  App.  508;  Pitts  v.  Hall, 
2  Blatchf.  (U.  S.)  229.  19  Fed.  Cas.  No. 
11,192;  M'Millin  v.  Birclay.  5  Fish.  Pat.  Cas. 
189,  16  Fed.  Cas.  No.  8,902;  McCormick  v.  Sey- 
mour, 2  Blatchf.  (U.  S.)  240,  15  Fed.  Cas.  No. 
8,726. 

3.  Conduct  Showing  Intention  to  Abandon.  — 

U  S.  Rifle,  etc.,  Co.  v.  Whitney  Arms  Co.,  14 
Blatchf.  (U.  S.)  94;  Parkhurst  v.  Kinsman,  1 
Blatchf.  (Q.  S.)  49;;  Johnson  v.  Root,  2  Cliff. 
(U.  S.)  123,  2  Fish.  Pat.  Cas.  291;  White  v. 
Allen,  2  Cliff.  (U.  S.)  230;  American  Hide, 
etc.,  Splitting,  etc.,  Mich.  Co.  v.  Ameri- 
can Tool,  etc.,  Co.,  Holmes  (U.  S.)  503; 
Kendall  v.  Winsor,  21  How.  (U.  S  )  329; 
Gayler  v.  Wilder,  10  How.  (U.  S.)  498;  Shaw 
v.  Cooper,  7  Pet.  (U.  S.)  292;  Pennock  v. 
Dialogue,  2  Pet.  (U.  S.)  1;  Seymour  v.  Os- 
borne, 11  Wall.  (U.  S.)  516;  Beedle  v.  Bennett, 
122  (J.  S.  71;  Dolbear  v.  American  Bell  Tele- 
phone Co.,  126  U.  S.  1;  Egbert  v.  Lippmann, 
104  U.  S.  333;  Woodbury  Patent  Planing-  Mach. 
Co.  v.  Keith,  101  U.  S.  479;  Blake  v.  Robert- 
son, 94  U.  S.  728;  Crown  Cork,  etc.,  Co.  v. 
Aluminum  Stopper  Co.,  (C.  C.  A.)  108  Fed. 
Rep.  845;  Anderson  v.  Eiler,  46  Fed.  Rep.  777; 
Johnson  v.  Root,  2  Fish.  Pat.  Cas.  291,  13 
Fed.  Cas.  No.  7,409;  Traver  v.  Brown,  14  App. 
Cas.  (D.  C.)  34;  Earl  v.  Page,  6  N.  H.  477;  Mc- 
Cay  v.  Burr  6  Pa.  St.  147. 

Where  a  Party  Has  Invented  Two  Similar  Devices 
for  the  same  article  of  manufacture,  he  does 
not  necessarily  abandon  one  by  applying  for 
a  patent  for  the  other,  if  there  is  a  sufficient 
difference  in  principle  governing  the  two  de- 
vices to  justify  the  issuance  of  patents  for 
both.  Hunter  v.  Stikeman,  13  App.  Cas.  (D. 
C.)2I4. 

4.  Express  Declaration.  —  Sayles  v.  Chicago, 
etc.,  R.  Co.,  1  Biss.  (U.  S.)  468,  21  Fed.  Cas. 
No.  12,414:  Pitts  v.  Hall,  2  Blatchf.  (U.  S.)  229, 
19  Fed.  Cas.  No.  11,192;  Johnsen  v.  Fassman, 
1  Woods  (U.  S.)  138,  13  Fed.  Cas.  No.  7,365. 

5.  Allowing  Invention  to  Go  into  Public  Use.  — 
Bevin  v.  East  Hampton  Bell  Co.,  9  Blatchf. 


342 


(U.  S.)  50;  Goodyear  Dental  Vulcanite  Co.  v. 
Smith,  Holmes  (U.  S.)  354;  Kendall  v.  Winsor, 
21  How.  (U.  S.)  329;  McClurg  v.  Kingsland,  1 
How.  (U.  S.)  207;  Shaw  v.  Cooper,  7  Pet.  (U. 
S.)  313;  Grant  v.  Raymond,  6  Pet.  (U.  S  )  248; 
Pennock  v.  Dialogue,  2  Pet.  (U.  S.)  1;  Aga- 
wam  Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.) 
583;  Root  v.  Third  Ave.  R.  Co.,  146  U.  S.  210; 
International  Tooth  Crown  Co.  Gaylord,  140 
U.  S.  55;  Beedle  v.  Bennett.  122  U.  S.  71; 
Hall  z\  Macneale,  107  U.  S.  90;  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  97  U.  S. 
126;  Consolidated  Fruii-Jar  Co.  r.  Weight, 
94  U.  S.  92;  Mast  v.  Dempster  Mill  Mfg. 
Co.,  71  Fed.  Rep.  701;  Craver  v.  Weyh- 
rich,  31  Fed.  Rep.  607;  Hutchinson  v.  Everett. 
26  Fed.  Rep.  531;  Whitney  z>.  Emmett,  Baldw. 
(U.  S.)  303,  29  Fed.  Cas.  No.  17,585;  Pennock 
v.  Dialogue,  4  Wash.  (U.  S.)  53S,  19  Fed.  Cas. 
No.  10,941;  Melius  v.  Silsbee,  4  Mason  (U.  S.) 
108,  16  Fed.  Cas.  No.  9,404;  Jones  v.  Sewall, 

6  Fish.  Pat.  Cas.  343,  13  Fed.  Cas.  No.  7,495; 
Goodyear  v.  Blake.  10  Fed.  Cas.  No.  5,560. 

6.  Permitted  Foreign  Use.  —  Shaw  v.  Cooper. 

7  Pet.  (U.  S.)  292. 

7.  Sale  of  Product.  —  Goody  ear  v.  Day,  10  Fed. 
Cas.  No.  5,566. 

8.  Experimental  Use. —  Root  v.  Third  Ave. 
R.  Co.,  146  U.  S.  210;  Elizabeth  v.  American 
Nicholson  Pavement  Co.,  97  U.  S.  126;  Har- 
mon v.  Struthers,  43  Fed.  Rep.  437:  Stanley 
v.  Hewitt,  22  Fed.  Cas.  No.  13,285;  Locomo- 
tive Engine  Safety-Truck  Co.  v.  Pennsylvania 
R.  Co.,  1  B.  &  A.  Pat.  Cas.  470,  15  Fed.  Cas. 
No.  8,453.  See  also  supra,  this  section,  sub- 
div.  6.  b.  (2)  Experimental  Use. 

9.  Sparkman  v.  Higgins,  1  Blatchf.  (U.  S.) 
205,  22  Fed.  Cas.  No.  13,208. 

10.  Concealment  of  Invention. — American  Sul- 
phite Pulp  Co.  v.  Howland  Falls  Pulp  Co  ,  So 
Fed.  Rep.  395,  50  U.  S.  App.  52;  Western 
Electric  Co.  v.  Sperry  Electric  Co.,  5S  Fed. 
Rep.  186.  18  U.  S.  App.  177;  Ayling  v.  Hull. 
2  Cliff.  (U.  S.)  494,  2  Fed.  Cas.  No.  6S6;  Wood 
v.  Cleveland  Rolling-Mill  Co.,  4  Fish.  Pat.  Cas. 
550,  30  Fed.  Cas.  No.  17.941:  Russell,  etc.. 
Mfg.  Co.  v.  Mallory,  10  Blatchf.  (U.  S.)  140,  21 
Fed.  Cas.  No.  12,166;  Babcock  v.  Degener, 
McA.  Pat.  Cas.  607,  2  Fed.  Cas.  No.  698;  Knox 
v.  Loweree,  1  B.  &  A.  Pat.  Cas.  589,  14  Fed. 
Cas.  No.  7,910;  Mason  v.  Hepburn,  13  App. 
Cas.  (D.  C.)  86. 
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though  the  right  to  a  patent  may  be  lost  if  another  in  the  meanwhile  dis- 
covers the  invention  and  makes  it  public,1  or  if  another  applies  for  or  obtains 
a  patent.3  Delay  in  applying  for  a  patent  may  constitute  an  abandonment 
where  such  delay  is  unreasonable,  but  not  where  it  is  explained  in  such  a 
manner  as  to  rebut  the  inference  of  an  intention  to  abandon.3  Delay  for  the 
purpose  of  experiment  is  no  abandonment.4  Public  use  or  sale  for  two  years 
before  application  for  a  patent  works  an  abandonment  by  operation  of  law. 
The  presumption  of  abandonment  is  conclusive,  and  the  inventor's  consent 
or  acquiescence  is  immaterial.5 

(5)  After  Application  for  Patent  —  (a)  in  General.  —  The  filing  of  an  appli- 
cation for  a  patent  is  prima  facie  inconsistent  with  an  intention  to  abandon 
the  invention.6  After  application,  it  is  only  where  the  inventor  surrenders 
the  invention,  ceases  to  prosecute  his  application,  and  gives  the  invention 
to  the  public,  that  there  is  an  abandonment.7  No  delay  in  the  patent  office 
not  attributable  to  the  fault  of  the  inventor  will  constitute  an  abandonment.8 
But  unreasonable  delay  on  the  part  of  the  inventor  in  prosecuting  his  appli- 


1.  Wilton  v.  Railroad  Co.,  I  Wall.  Jr.  (C.  C.) 
192,  30  Fed.  Cas.  No.  17,857.  See  supra,  this 
section,  Prior  Public  Use  or  Sale — Consent 
and  A  llowance  of  Inventor. 

2.  Patent  to  Another  During  Concealment.  — 
Savary  v.  Lauth,  McA.  Pat.  Cas.  691,  21  Fed. 
Cas.  No.  12,389;  Spear  v.  Belson,  McA.  Pat. 
Cas.  699,  22  Fed.  Cas.  No.  13,223;  Berg  v. 
Tftistle,  3  Fed,  Cas.  No.  1,337;  Kelleher  v. 
Darling,  3  B.  &  A.  Pat.  Cas.  438,  14  Fed.  Cas. 
No.  7,653;  In  re  Mower,  15  App.  Cas.  (D.  C.) 
144.  See  zXsoinfra,  this  title,  Persons  Entitled 
to  Patents. 

3.  Delay  in  Application  for  Patent.  —  Kendall 
v.  Winsor,  21  How.  iQ.  S.)  330;  Huber  v.  Nel- 
son Mfg.  Co.,  148  U.  S.  270;  Beedle  v.  Ben- 
nett, 122  U.  S.  71;  Comstock  v.  Sandusky  Seat 
Co.,  13  Brodix  222;  Vonschmidt  v.  Bovvers,  80 
Fed.  Rep.  121,  48  U.  S.  App.  120;  U.  S.  Elec- 
tric Lighting  Co.  v.  Consolidated  Electric 
Light  Co.,  33  Fed.  Rep.  869;  Craver  v.  Weyh- 
rich,  31  Fed.  Rep.  607;  Yearsley  v.  Brookfield, 
McA.  Pat.  Cas.  193,  30  Fed.  Cas.  No.  18,131; 
White  v.  Allen,  2  Fish.  Pat.  Cas.  440,  29  Fed. 
Cas.  No.  17,535;  Wickersham  v.  Singer,  McA. 
Pal.  Cas.  645,  29  Fed.  Cas.  No.  17,610;  Walker 
v.  Forbes,  29  Fed.  Cas.  No.  17,069;  Sprague 
v.  Adriance,  3  B.  &  A.  Pat.  Cas.  124,  22  Fed. 
Cas.  No.  13,248;  Spear  v.  Belson,  McA.  Pat. 
Cas.  699,  22  Fed.  Cas.  No.  13,223;  Ransom  v. 
New  York,  1  Fish.  Pat.  Cas.  252,  20  Fed.  Cas. 
No.  11,573;  Perry  v.  Cornell.  McA.  Pat.  Cas. 
68,  19  Fed.  Cas.  No.  11,002;  Marcy  v.  Trotter, 
16  Fed.  Cas.  No.  9,063;  Knox  v.  Loweree,  1 
B.  &  A.  Pat.  Cas.  589,  14  Fed.  Cas.  No.  7,910; 
Mix  v.  Perkins,  17  Fed.  Cas.  No.  9,677;  Jones 
v.  Sewall,  6  Fish.  Pat.  Cas.  343,  13  Fed.  Cas. 
No.  7,495;  Hill  v.  Dunklee,  McA.  Pat.  Cas. 
475,  12  Fed.  Cas.  No.  6,489:  Gibbs  v.  Ellithorp, 
McA.  Pat.  Cas.  702,  10  Fed.  Cas.  No.  5,383; 
Ellithorp  v.  Robertson,  McA.  Pat.  Cas.  585,  8 
Fed.  Cas.  No.  4,409;  Birdsall  v.  McDonald,  1 
B.  &  A.  Pat.  Cas.  165,  3  Fed.  Cas.  No.  1,434; 
Appleton  v.  Chambers,  1  Fed.  Cas.  No.  4970/ 
American  Nicholson  Pavement  Co.  v.  Eliza- 
beth, 6  Fish.  Pat.  Cas.  424,  1  Fed.  Cas.  No. 
311;  In  re  Mower,  15  App.  Cas.  (D.  C.)  144. 

4.  Kendall  v.  Winsor,  21  How.  (U  S.)  322; 
Agawam  Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.) 
583;  Beedle  v.  Bennett,  122  U.  S.  71. 

5.  Public  Use  or  Sale  for  Two  Years.  —  Gates 


Iron  Works  v.  Fraser,  153  U.  S.  332;  Root  v. 
Third  Ave.  R.  Co.,  146  U.  S.  210;  Kirk  v.  U. 
S.,  163  U.  S.  49;  Andrews  v.  Hovey,  124  U.  S. 
69].,  123  U.  S.  267;  Smith,  etc.,  Mfg.  Co.  v. 
Sprague,  123  U.  S.  249;  U.  S.  Electric  Light- 
ing Co.  v.  Edison  Lamp  Co.,  51  Fed.  Rep.  24; 
Eastern  Paper-Bag  Co.  v.  Standard  Paper-Bag 
Co.,  30  Fed.  Rep.  65;  Odell  v.  Stout,  22  Fed. 
Rep.  159;  Andrews  v.  Wright,  3  B.  &  A.  Pat. 
Cas.  329,  1  Fed.  Cas.  No.  382;  Andrews  v. 
Carman,  13  Blatchf.  (U.  S.)  307,  1  Fed.  Cas. 
No.  371. 

The  above  cases  treat  the  two  years'  prior 
public  use  or  sale  as  an  abandonment,  which 
of  course  it  may  be.  But  the  better  opinion 
is  that  such  use  or  sale  constitutes  a  statutory 
bar  which  is  distinct  and  independent  of  the 
statutory  bar  of  abandonment.  See  Mast 
v.  Dempster  Mill  Mfg.  Co.,  71  Fed.  Rep 
701;  Andrews  v.  Hovey,  123  U.  S.  267,  124  U. 
S.  694.  And  see  generally  supra,  this  section. 
Prior  Public  Use  or  Sale. 

6.  Adams  v.  Jones,  1  Fish.  Pat.  Cas.  527,  1 
Fed.  Cas.  No.  57. 

7.  What  Constitutes  Abandonment  After  Appli- 
cation.—  Dederick  v.  Fox,  56  Fed.  Rep.  714; 
Pittsburgh  Reduction  Co.  z>.  Cowles  Electric 
Smelting,  etc.,  Co.,  55  Fed.  Rep.  301;  Li- 
gowski  Clay-Pigeon  Co.  v.  American  Clay- 
Bird  Co.,  34  Fed.  Rep.  328;  Jones  v.  Sewall, 
6  Fish.  Pat.  Cas.  343,  13  Fed.  Cas.  No.  7,495; 
Colgate  v.  Western  Union  Tel.  Co.,  14  Pat. 
Off.  Gaz.  943. 

8.  Delay  in  Patent  Office  Without  Fault  of 
Inventor.  —  Crown  Cork,  etc.,  Co.  v.  Alumi- 
num Stopper  Co.,  (C.  C.  A.)  108  Fed.  Rep. 
845;  Adams  v.  Jones,  1  Fish.  Pat.  Cas.  527,  1 
Fed.  Cas.  No.  57;  Dental  Vulcanite  Co.  v. 
Wetherbee,  2  Cliff.  (U.  S.)  555,  3  Fish.  Pat. 
Cas.  87,  7  Fed.  Cas.  No.  3,810;  Sayles  v. 
Chicago,  etc.,  R.  Co.,  2  Fish.  Pat.  Cas.  523; 
Woodbury  Patent  Planing  Mach.  Co.  v.  Keith, 
17  Pat.  Off.  Gaz.  1031;  Jones  v.  Sewall,  3  Pat. 
Off.  Gaz.  630.  See  Goodyear  Dental  Vulcanite 
Co.  v.  Smith,  Holmes  (U.  S  )  354. 

An  Applicant  Cannot  Be  Prejudiced  by  the  Fail- 
ure of  the  Officers  of  the  Patent  Office  to  give  in- 
formation of  his  application  to  a  person  who 
makes  inquiry  there  in  regard  to  it.  Spark- 
man  v.  Higgins,  1  Blatchf.  (U.  S.)  205,  22  Fed. 
Cas.  No.  13,208. 
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cation  may  amount  to  an  abandonment.1  Mere  abandonment  of  the  applica- 
tion is  not  an  abandonment  of  the  invention. *  The  acceptance  of  a  patent 
with  claims  narrowed  to  exclude  matter  cited  as  an  anticipation  is  an  aban- 
donment of  such  matter.3  A  defective  specification  in  which  an  invention  or 
discovery  is  published  is  not  an  abandonment.4  No  number  of  successive 
applications  will  alone  show  an  intention  to  abandon  the  invention,  but  all 
will  be  regarded  as  part  of  the  same  proceeding.5 

(b)  Failure  to  Claim.  — -  Matter  shown  or  described  in  a  patent  and  not  claimed 
is  presumed  to  have  been  abandoned  and  dedicated  to  the  public.6  But 
where  such  omission  arose  by  inadvertence,  accident,  or  mistake,  and  the 
inventor  has  been  guilty  of  no  laches,  a  remedy  may  be  had  by  a  reissue  of 
the  patent  including  the  omitted  claims.7  Laches  in  applying  for  a  reissue 
operates  as  an  abandonment.8  So  where  the  matter  not  claimed,  although 
described,  constitutes  a  distinct  and  separable  invention,  failure  to  claim  it 
does  not  constitute  an  abandonment,  for  in  such  case  it  could  not  be  lawfully 
claimed.9  Failure  to  claim  matter  described  is  not  an  abandonment  where 
such  matter  is  claimed  in  another  application  pending  at  the  same  time.10 

(6)  After  Issuance  of  Patent.  — An  abandonment  of  an  invention  after  a 
patent  therefor  has  issued  may  be  inferred  from  acts  clearly  showing  such 
intention,  such  as  neglect  to  utilize  it,  or  to  assert  claims  against  others  who 
are  using  it  in  violation  of  the  patentee's  exclusive  right.11  But  a  mere  disuse 


1.  Delay  in  Prosecuting  Application.  —  U.  S. 

Rifle,  etc.,  Co.  v.  Whitney  Arms  Co.,  14 
Blatchf .  (U.  S.)  94;  Woodbury  Patent  Planing- 
Mach  Co.  v.  Keith,  101  U.  S.  479. 

2.  Abandonment  of  Application  Not  Abandon- 
ment of  Invention.  —  Dederick  v.  Fox,  56'Fed. 
Rep.  714;  Western  Electric  Co.  v.  Sperry  Elec- 
tric Co  ,  65  Pat.  Off.  Gaz.  897;  Lindsay  v.  Stein, 
21  Pat.  Off.  Gar.  1613;  Clark  v.  Scotl,  2  Pat. 
Off.  Gaz.  4.  But  see  Bevin  v.  East  Hampton 
Bell  Co.,  9  Blatchf.  (U.  S.)  50. 

3.  Maier  v.  Bloom,  95  Fed.  Rep.  159. 

4.  Defective  Specification.  —  Goodyear  v.  Day, 
10  Fed.  Cas.  No.  5,566. 

5.  Successive  Applications.  —  Godfrey  v. 
Eames,  1  Wall.  (U.  S.)  317;  Howe  v.  Newton, 
2  Fish.  Pat.  Cas.  531;  Graham  v.  McCormick, 
21  Pat.  Off.  Gaz.  1533;  Howard  v.  Christy,  10 
Pat.  Off.  Gaz.  981;  Goodyear  Dental  Vulcanite 
Co.  v.  Willis,  7  Pat.  Off.  Gaz.  41. 

6.  Methods  Described  but  Not  Claimed  in  Appli- 
cation. —  Deering  v.  Winona  Harvester  Works, 
155  U.  S.  286;  McClain  v.  Ortmayer,  141  U. 
S.  419;  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat. 
Bank,  135  U.  S.  344;  Parker,  etc..  Co.  v  Yale 
Clock  Co.,  123  U.  S.  87;  Mahn  v.  Harwood,  112 
U.  S.  354;  Miller  v.  Bridgeport  Brass  Co..  104 
U.  S.  350;  Holmes  Electric  Protective  Co.  v. 
Metropolitan  Burglar  Alarm  Co.,  33  Fed.  Rep. 
254;  Swift  v.  Jenks,  29  Fed.  Rep.  642,  19  Fed. 
Rep.  641 ;  Railway  Register  Mfg.  Co.  v.  Broad- 
way, etc.,  R.  Co.,  26  Fed.  Rep.  522;  Ex  p. 
Derby,  26  Pat.  Off.  Gaz.  1208:  Hill  v.  Com- 
missioner of  Patents,  4  Mackey  (D.  C.)  266. 

7.  See  infra,  this  title,  Surrender  and  Re- 
issue. See  also  Battin  v.  Taggert,  17  How. 
(U.  S.)  74. 

8.  Laches  in  Applying  for  Reissue.  —  Eby  v. 

King,  158  U.  S.  366;  Hoskin  v.  Fisher,  125  U. 
S.  217;  Eames  v.  Andrews,  122  U.  S.  40;  Harts- 
horn v.  Saginaw  Barrel  Co.,  119  U.  S.  664;  Ives 
v.  Sargent,  119  U.  S.  652;  Newton  v.  Furst, 
etc.,  Mfg.  Co.,  119  U.  S.  373;  White  v.  Dun- 
bar, 119  U.  S.  47;  Yale  Lock  Mfg.  Co.  v. 


Sargent,  117  U.  S.  536;  Brown  v.  Davis,  116 
U.  S.  237;  Wollensak  v.  Reiher,  115  U.  S.  96; 
Torrent  Arms  Lumber  Co.  v.  Rodgers,  112  U. 
S.  659;  Mahn  v.  Harwood,  112  U.  S.  354; 
Clements  v.  Odorless  Excavating  Apparatus 
Co.,  109  U.  S.  642;  Bantz  v.  Frantz,  105  LJ.  S. 
160;  Johnson  v.  Flushing,  etc.,  R.  Co.,  105  U. 
S.  539;  Mathews  v.  Boston  Mach.  Co.,  105 
U.  S.  54;  Miller  v.  Bridgeport  Brass  Co.,  104 
U.  S.  350;  James  v.  Campbell,  104  U.  S. 
356- 

9.  Description  of  Distinct  and  Separate  Inven- 
tion. —  Suffolk  Co.  Hayden  3  Wall.  (U.  S.) 
315;  Brush  Electric  Co.  v.  Julien  Electric  Co., 
41  Fed.  Rep.  679;  Eastern  Paper-Bag  Co.  v. 
Nixon,  35  Fed.  Rep.  752;  Eastern  Paper-Bag 
Co.  v.  Standard  Paper-Bag  Co.,  30  Fed.  Rep. 
63;  Railway  Register  Mfg.  Co.  v  Broadway, 
etc.,  R.  Co.,  26  Fed.  Rep.  522;  Cahn  v.  Wong 
Town  On,  19  Fed.  Rep.  424;  Hatch  v.  Moffitt, 
15  Fed.  Rep.  252;  Vermont  Farm-Mach.  Co.  v. 
Marble,  19  Fed.  Rep.  307,  20  Fed.  Rep.  117; 
Graham  v.  McCormick,  11  Fed.  Rep.  859; 
Graham  sr.  Geneva  Lake  Crawford  Mfg.  Co., 
11  Fed.  Rep.  138;  Collender  v.  Griffith,  2  Fed. 
Rep.  206;  McMillan  v.  Rees,  1  Fed.  Rep.  722; 
Ex  p.  Johnston,  46  Pa.  Off.  Gaz.  1641.  See 
Mullen  v.  Mullen,  50  Pat.  Off.  Gaz.  837,  Exp. 
Beggs,  50  Pat.  Off.  Gaz.  1130.  And  see  infra, 
this  title,  Proceedings  to  Obtain  Patent,  subdiv. 
23,  Division  of  Inventions. 

10.  Suffolk  Co.  f.Hayden,  3  Wall.  (U.  S.)3I5; 
Sugar  Apparatus  Mfg.  Co.  v.  Yaryan  Mfg. 
Co.,  43  Fed.  Rep.  140. 

11.  Wyeth  v.  Stone,  1  Story  (U.  S.)  273,  30 
Fed.  Cas.  No.  18,107;  Ransom  v.  New  York, 
1  Fish.  Pat.  Cas.  252,  20  Fed.  Cas.  No.  11,573. 

A  Foreign  Patent  will  not  be  held  to  have  been 
abandoned  in  such  foreign  country  because  of 
the  patentee's  submission  to  a  refusal  by  the 
United  States  Patent  Office  of  a  demand  for  a 
patent  similar  in  effect  to  one  of  the  class  in 
such  patent.  Consolidated  Car  Heating  Co. 
v.  Came,  18  Quebec  Super.  Ct.  44. 

Volume  XXII. 


Patentability  of  Inventions. 


PA  TENTS. 


Abandonment. 


after  the  patent  is  granted  has  been  held  not  to  be  an  abandonment  of  the 
rights  of  t fie  patentee.1  An  alien  patentee  need  not  take  active  measures  for 
putting  his  invention  in  the  market.  It  is  sufficient  if  he  is  ready  at  all  times 
to  sell  at  a  fair  price  when  a  reasonable  offer  is  made.2  Surrender  of  a  patent 
for  a  reissue  is  an  abandonment  of  it,3  even  if  the  reissue  is  declared  void.4 
but  the  abandonment  does  not  take  effect  until  the  amended  patent  is  issued, 
and  therefore  if  the  reissue  is  refused  there  is  no  abandonment.5  A  request 
for  a  certificate  of  correction  of  a  patent,  the  commissioner  having  no  power 
to  grant  it,  is  not  a  surrender  of  the  original  patent.6 

c.  Evidence.  —  The  evidence  of  abandonment  must  be  strong  and  clear 
in  order  to  deprive  the  inventor  of  the  right  to  a  patent.7  What  particular 
facts  will  be  evidence  of  abandonment  has  been  already  indicated  in  large 
part  in  connection  with  the  discussion  of  what  constitutes  abandonment.8 
The  issue  of  letters  patent  is  prima  facie  evidence  that  there  has  been  no 
abandonment,9  but  it  is  not  conclusive. 10  So  a  reissue  is  prima  facie  evidence 
that  there  has  been  no  abandonment.11  The  imparting  to  others  by  ;the 
inventor  of  imperfect  and  crude  descriptions,  at  a  time  when  he  did  not  have 
a  complete  conception  of  the  invention,  is  no  evidence  of  an  intention  to 
abandon.12  Use  of  the  invention  without  the  inventor's  knowledge  or  consent 
is  not  evidence  of  abandonment,13  and  proof  of  the  knowledge  and  acqui- 
escence of  the  inventor  in  the  use  by  others,  in  order  to  show  abandonment, 
must  be  beyond  all  reasonable  doubt.14  Undisputed  acts  of  abandonment  are 
entitled  to  more  weight  than  testimony  of  an  intent  not  to  abandon.15  An 
admission  as  to  the  time  of  discovery,  deliberately  made  by  the  inventor,  is 
admissible  against  him  to  show  laches.10  Any  act  in  the  assertion  of  his  right 
done  by  the  inventor,  such  as  the  filing  of  an  application,  or  the  filing  of  his 
drawings,  is  admissible  on  the  question  of  abandonment.17 

d.  Operation  and  Effect. — An  abandonment  or  dedication  once 
made  is  absolute  and  cannot  be  recalled  or  the  invention  resumed  by  the 
inventor.18  An  abandonment  of  a  perfected  invention  by  the  original  inventor 
inures  to  the  benefit  of  the  public  and  not  to  that  of  a  subsequent  inventor, 

1.  Mere  Disuse.  —  Masseth  v.  Johnston,  59  Pennsylvania  R.  Co.,  1  B.  &  A.  Pat.  Cas.  470, 
Fed.  Rep.  613;  Jonathan  Mills  Mfg.  Co.  v.  15  Fed.  Cas.  No.  8,453. 

Whhehurst,  56  Fed.  Rep.  589;  Gray  v.  James,  13.  Use  Without  Inventor's  Knowledge  or  Con- 
Pet.  (C.  C.)  394.  10  Fed.  Cas.  No.  5,718.  sent. —  Jones  v.  Sewall,  6  Fish.  Pat.  Cas.  343, 

2.  By  Alien  Patentee.  —  Tatham  v.  Le  Roy,  13  Fed.  Cas.  No.  7,495;  Shaw  v.  Cooper,  7  Pel. 
23  Fed.  Cas.  No.  13,761;  Tatham  v.  Lowber,  (U.  S.)  292;  Kendall  v.  Winsor,  21  How.  (U. 
2  Blatchf.  ((J.  S.)  49,  23  Fed.  Cas.  No.  13,764.  S.)  331. 

3.  Surrender  for  Reissue.  —  Peck  v.  Collins,  14.  Jones  v.  Sewall,  6  Fish.  Pat.  Cas.  343,  13 
103  U.  S.  660.  Fed.  Cas.  No.  7,495. 

4.  Ebv  v.  King,  158  U.  S.  366.  15.  Bevin    v.    East  Hampton    Bell  Co.,  9 

5.  Culp  v.  Allen,  166  Pa.  St.  286.  Blatchf.  IU.  S.)  50,  3  Fed.  Cas.  No.  1,379. 

6.  Eeque3t  for  Certificate  of  Correction.  —  Edi-  16.  Berg  v.  Thistle,  3  Fed.  Cas.  No.  1,337. 
son  Electric  Light  Co.  v.  U.  S.  Electric  Light-  17.  Emerson  v.  Hogg,  2  Blatchf.  (U.  S.]  r,  8 
ing  Co..  52  Fed.  Rep.  300,  n  U.  S.  App.  1.  Fed.  Cas.  No.  4,440. 

7.  Weight  and  Sufficiency  of  Evidence.  —  New  18.  Abandonment  Cannot  Be  Recalled.  —  While 
York  Grape  Sugar  Co.  z:  Buffalo  Grape  Sugar  v.  Allen,  2  Cliff.  (U.  S.)  224,  2  Fish.  Pat.  Cas. 
Co..  21  Blatchf.  (U.  S.)  519,  18  Fed.  Rep.  638;  440;  Whipple  v.  Baldwin  Mfg.  Co.,  4  Fish. 
In  re  Mower,  15  App.  Cas.  (D.  C.)  T44-  Pat.  Cas.  29;  Colt  v.  Massachusetts  Arms  Co., 

The  doctrine  of  dedication  has  been  pro-  1  Fish.  Pal.  Cas.  108;  Pennock  v.  Dialogue,  2 

nounced  an  odious  doctrine,  to  be  proved  only  Pet.  (U.  S.)  1;  Holmes  Electric  Protective  Co. 

bv  the  most  conclusive  evidence."    Goodyear  v.  Metropolitan  Burglar  Alarm  Co.,  33  Fed. 

v.  Blake,  10  Fed.  Cas.  No.  5.560.  Rep.  254;  Whittemore  v.  Cutter,  1  Gall.  (U.S.) 

8.  See  supra,  this  subdivision,  What  Con-  478,  29  Fed.  Cas  No.  17,601;  Ransom  v.  New 
stilutes.  York,  1  Fish.  Pat.  Cas.  252,  20  Fed.  Cas.  No. 

9.  Issue  of  Patent.  —  Johnsen  v.  Fassman,  1  1 1.573-  Balten  v.  Taggert,  2  Wall.  Jr.  (C.  C.) 
Woods  (U.  S.)  138,  13  Fed.  Cas.  No.  7,365.  101,  2  Fed.  Cas.  No.  1,107-  Melius  v.  Silsbee, 

10.  Woodbury  Paient  Planing-Mach.  Co.  v.  4  Mason  (U.  S.)  108,  16  Fed.  Cas.  No.  9,404; 
Keith,  101  U.  S.  479.  Northwestern  Fire  Extinguisher  Co.  v.  Phila- 

11.  Reissue.  —  Hoffheins  v.  Brandt,  3  Fish.  delphia  Fire  Extinguisher  Co.,  1  B.  &  A.  Pat. 
Pat.  Cas.  218,  12  Fed.  Cas.  No.  6,575.  Cas.  177;  Shoup  v.  Henrici,  2  B.  &  A.  Pat. 

12.  Locomotive  Engine  Safely  Truck  Co.  v.  Cas.  249,  9  Pat.  Off.  Gaz.  1162. 
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and  will  not  entitle  the  latter  to  a  patent.1 

III.  Persons  Entitled  to  Patents — 1.  Original  Inventors  —  a.  In  Gen- 
eral. —  Only  the  first  and  original  inventor  is  entitled  to  a  patent,2  subject 
to  the  exception,  already  considered,  that  certain  prior  knowledge  or  use  does 
not  constitute  an  anticipation.3  A  patent  to  one  who  is  not  the  inventor 
of  the  patented  device  or  who  does  not  claim  in  the  right  of  the  original 
inventor  is  void.4  The  consent  or  connivance  of  the  original  inventor  does 
not  change  the  rule,  and  notwithstanding  such  consent  a  patent  to  one  who 
is  not  the  inventor  is  void.5  What  constitutes  an  invention  has  already  been 
sufficiently  discussed.6 

b.  Priority  Between  Inventors.  —  The  first  and  original  inventor  is 
prima  facie  the  original  discoverer  who  first  reduces  the  invention  to  practical 
and  operative  form.7    Mere  priority  of  conception,  without  more,  will  not 


1.  Abandonment  Inures  to  Benefit  of  Public.  — 

Clisby  v.  Reese,  (C.  C.  A.)  88  Fed.  Rep.  645; 
Ross  v.  Montana  Union  R.  Co.,  45  Fed.  Rep. 
424;  Shoup  v.  Henrici,  11  Phila.  (Pa.)  514,  33 
Leg.  Int.  (Pa.)  120,  22  Fed.  Cas.  No.  12,814; 
Sayles  v.  Chicago,  etc.,  R.  Co.  1  Biss.  (U.  S.) 
468,  21  Fed.  Cas.  No.  12,414;  Pickering  v.  Mc- 
Cullough,  3  B.  &  A.  Pat.  Cas.  279,  19  Fed.  Cas. 
No.  11,121;  Evans  v.  Hettick,  3  Wash.  (U.  S.) 
408,  8  Fed.  Cas.  No.  4,562;  Evans  v.  Eaton, 
Pet.  (C.  C.)  322,  8  Fed.  Cas.  No.  4,559. 

2.  First  and  Original  Inventors.  —  Gayler  v. 
Wilder,  10  How.  (U.  S.)  477;  Evans  v.  Eaton, 
3  Wheat.  (U.  S.)  454;  Pacific  Cable  R.  Co.  v. 
Butte  City  St.  R.  Co.,  58  Fed.  Rep.  420;  Spain 
v.  Gamble,  McA.  Pat.  Cas.  358,  22  Fed.  Cas. 
No.  13,199;  Roemer  u.  Simon,  20  Fed.  Cas. 
No.  11,997,  1  B.  &  A.  Pat.  Cas.  138;  Reed  v. 
Cutter,  1  Story  (U.  S.)  590,  20  Fed.  Cas.  No. 
11,645;  Lowell  v.  Lewis,  I  Mason  (U.  S.)  182. 
15  Fed.  Cas.  No.  8,568;  Hayden  v.  Suffolk  Mfg. 
Co.,  4  Fish.  Pat.  Cas.  86,  11  Fed.  Cas.  No. 
6,261;  In  re  Drawbaugh,  9  App.  "Cas.  (D.  C.) 
219.  See  also  supra,  this  title,  Patentability  of 
Inventions  —  Novelty  and  Anticipation. 

8.  See  supra,  this  title,  Patentability  of  Inven- 
tions, subdiv.  4.  c.  (2)  Anticipation  —  What 
Constitutes . 

4.  Patent  to  One  Not  Inventor  Void.  —  Union 
Paper-collar  Co.  v.  Van  Dusen,  23  Wall.  (U. 
S  )  530;  Thompson  v.  Hall,  130  U.  S.  117; 
Tilghrnan  v.  Proctor,  102  U.  S.  707;  Standard 
Cartridge  Co.  v.  Peters  Cartridge  Co.,  (C.  C. 
A.)  77  Fed.  Rep.  630;  Forgie  v.  Oil-Weil  Sup- 
ply Co.,  58  Fed.  Rep.  871,  17  U.  S.  App.  254; 
Steiner  Fire  Extinguisher  Co.  v.  Adrian,  52 
Fed.  Rep.  731;  Royer  v.  Schultz  Belting  Co., 
40  Fed.  Rep.  160;  Streal  v.  White,  35  Fed.  Rep. 
426;  Allen  v.  Gilman,  2  Pat.  Off.  Gaz.  293; 
Hammond  v.  Pratt,  16  Pat.  Off.  Gaz.  1235; 
Hartshorn  v.  Saginaw  Barrel  Co.,  119  U.  S.  664. 

5.  Consent  of  Inventor  Immaterial.  —  Kennedy 
v.  Hazelton,  128  U.  S.  667;  Hartshorn  v.  Sagi- 
naw Barrel  Co.,  ng  U.  S.  664;  Consolidated 
Roller-Mill  Co.  v.  Coombs,  39  Fed.  Rep.  25. 

6.  See  supra,  this  title.  Patentability  of  In- 
ventions —  Invention, 

Incomplete  Inventions.  —  One  who  accom- 
plishes a  result  by  a  process  which  he  under- 
stands but  partially,  or  not  at  all,  has  made 
no  invention,  and  cannot  deprive  another,  who 
afterwards  discovers  and  proclaims  the  true 
principle  of  the  operation,  of  the  rights  of  an 
inventor.  German-American  Filter  Co.  v. 
Erdrich,  98  Fed.  Rep.  300.    Compare  Piper  v. 
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Brown,  Holmes  (U.  S.)  20,  19  Fed.  Cas.  No. 
11,180,  wherein  it  was  held  that  the  inventor 
or  discoverer  of  a  new  and  useful  art  may 
have  a  valid  patent,  though  ignorant  of  the 
philosophical  or  abstract  principle  involved  in 
the  practice  of  the  art. 

7.  Priority  in  Reduction  to  Practice  —  United- 
States.  —  Union  Paper  Bag  Mach.  Co.  v.  Pultz, 
etc.,  Co.,  16  Blatchf.  (U.  S.)76,  15  Blatchf.  (U. 
S.)  160;  Seymour  v.  Osborne,  11  Wall.  (U.  S.) 
552;  Agawam  Woollen  Co.  v.  Jordan,  7  Wall. 
(U.  S.)  583;  Whitely  v.  Swayne,  7  Wall.  (U.  S.) 
685;  Webster  Loom  Co.  v.  Higgins,  105  U.  S. 
580;  Fruit-Cleaning  Co.  v.  Fresno  Home-Pack- 
ing Co.,  94  Fed.  Rep.  845;  Standard  Cartridge 
Co.  v.  Peters  Cartridge  Co..  77  Fed.  Rep. 
630,  47  U.  S.  App.  205;  Ecaubert  v.  Apple- 
ton,  (C.  C.  A.)  67  Fed.  Rep.  917;  Chris- 
tie v.  Seybold,  (C.  C.  A.)  55  Fed.  Rep.  69; 
Wright  v.  Postel,  44  Fed.  Rep.  352;  Daniels  v. 
Morgan,  42  Fed.  Rep.  451;  Ashe  v.  Mutual 
Lasting  Co.,  42  Fed.  Rep.  840;  Thompson  v. 
Hall,  29  Fed.  Rep.  323;  Pennsylvania  Diamond- 
Drill  Co.  v.  Simpson,  29  Fed.  Rep.  288;  Walker 
v.  Forbes,  29  Fed.  Cas.  No.  17,069;  Woodcock 
v.  Parker,  1  Gall.  (U.  S.)  438,  30  Fed.  Cas.  No. 
17,971;  Nichols  v.  Pearce,  7  Blatchf.  (U.  S.)  5, 
18  Fed.  Cas.  No.  10,246;  Stilwell,  etc.,  Mfg. 
Co.  v.  Cincinnati  Gaslight,  etc.,  Co.,  I  B.  &  A. 
Pat.  Cas.  610,  23  Fed.  Cas.  No.  13,453;  Sloat 
v.  Spring,  22  Fed.  Cas.  No.  12,948(7/  Sayles  v. 
Hapgood,  3  Fish.  Pat.  Cas.  632,  21  Fed.  Cas. 
No.  12,420;  White  v.  Allen,  2  Fish.  Pat.  Cas. 
440,  29  Fed.  Cas.  No.  17,535;  Packard  v.  Gil- 
bert, 18  Fed.  Cas.  No.  10,651;  Mix  v.  Perkins, 
17  Fed.  Cas.  No.  9,677;  Johnson  v.  Root,  2 
Fish.  Pat.  Cas.  291,  13  Fed.  Cas.  No.  7,409; 
Hill  v.  Dunklee,  McA.  Pat.  Cas.  475,  12  Fed. 
Cas.  No.  6,489;  Dietz  v.  Wade,  7  Fed.  Cas.  No. 
3,903;  New  England  Screw  Co.  v.  Sloan, 
McA.  Pat.  Cas.  210,  10  Fed.  Cas.  No.  10,15s; 
Perry  v.  Cornell,  McA.  Pat.  Cas.  68,  19  Fed. 
Cas.  No.  ri, 002;  Cox  v.  Griggs,  1  Biss.  (U.  S.) 
362,  6  Fed.  Cas.  No.  3,302;  Albiight  v.  Cellu- 
loid Harness-Trimming  Co.,  2  B.  &  A.  Pat. 
Cas.  629,  1  Fed.  Cas.  No.  147. 

District  of  Columbia.  —  Christensen  v.  Noyes, 
15  App.  Cas.  (D.  C.)  94;  Hulett  v.  Long,  15 
App.  Cas.  (D.  C.)  2S4;  Hunter  v.  Stikeman,  13 
App.  Cas.  (D.  C.)  214;  Marvel  v.  Decker,  13 
App.  Cas.  (D.  C.)  562;  Guilbert  v.  Killinger, 
13  App.  Cas.  (D.  C.)  107;  Dodge  v.  Fowler,  11 
App.  Cas.  (D.  C.)  592;  Hien  v.  Buhoup,  ir 
App.  Cas.  (D.  C.)  293;  Piatt  v.  Shipley,  11  App. 
Cas.  (D.  C.)  576;  Mergenthaler  v.  Scudder,  11 
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confer  priority  of  right  to  a  patent.1  Of  two  or  more  rival  inventors  the  one 
first  conceiving  the  idea  of  the  invention  is  entitled  to  the  patent,  provided 
he  uses  due  and  reasonable  diligence  in  perfecting  it  and  adapting  it  to  use,  and 
in  fact  does  so,  although  a  subsequent  original  inventor  may  be  the  first  to 
reduce  it  to  actual  use.2  The  first  inventor  does  not  forfeit  his  priority  by 
taking  a  reasonable  time  to  experiment  and  test  the  invention.3  But  he  does 
forfeit  his  right  to  priority  by  an  unreasonable  delay  in  perfecting  and  adapt- 
ing his  invention  or  applying  for  a  patent.4  So  where  one  of  two  original 
inventors  puts  the  invention  into  public  use  more  than  two  years  before  the 


App.  Cas.  (D.  C.)  264;  Croskey  v.  Atterbury, 
g  App.  Cas.  (D.  C.)  207;  Shellaberger  v.  Som- 
mer,  8  App.  Cas.  (D.  C.)  3;  Carty  v.  Kellogg:, 
7  App.  Cas.  (D.  C.)  542;  Glidden  v.  Noble,  5 
App.  Cas.  (D.  C.)  480;  Soley  v.  Hebbard,  5 
App.  Cas.  (D.  C.)  99. 

But  see  Rich  v.  Lippincotl,  2  Fish.  Pat.  Cas. 
1,  20  Fed.  Cas.  No.  11,758.  See  also  generally 
supra,  this  title,  Patentability  of  Inventions, 
subdiv.  3.  b.  (2)  (ill)  Reduction  to  Practical 
Use  or  Operation. 

What  Constitutes  Reduction  to  Practice.  —  See 
supra,  this  title,  Patentability  of  Inventions , 
subdiv.  3.  b.  (2)  (111)  Reduction  to  Practical  Use 
or  Operation. 

1.  Standard  Cartridge  Co.  v.  Peters  Cartridge 
Co.,  77  Fed.  Rep.  630,  47  U.  S.  App.  205; 
Pennsylvania  Diamond  Drill  Co.  v.  Simpson, 
29  Fed.  Rep.  28S. 

2.  Diligence  in  Reduction  to  Practice. —  Whit- 
ney v.  Emmett,  Baldw.  (U.  S.)  303,  1  Robb. 
Pat.  Cas.  567,  Hubel  v.  Dick,  24  Blatchf.  (U. 
S.)  139,  2S  Fed.  Rep.  132;  National  Filtering 
Oil  Co.  v.  Arctic  Oil  Co.,  8  Blatchf.  (U.  S.)  416, 
4  Fish.  Pal.  Cas.  514;  Elliihorpe  v.  Robertson, 
2  Fish.  Pat.  Cas.  83,  4  Blatchf.  (U.  S.)  307; 
Foote  v.  Silsby,  2  Blatchf.  (U.  S.)  260;  Park- 
hurst  v.  Kinsman,  1  Blatchf.  (U.  S.)  488;  Cox 
v.  Griggs,  2  Fish.  Pat.  Cas.  174,  r  Biss.  (U.  S.) 
362;  White  v.  Allen,  2  Fish.  Pat.  Cas.  440,  2 
Cliff.  (U.  S.)  224;  Cahoon  v.  Ring,  1  Cliff.  (U. 
S.)  612;  Reed  v.  Cutter,  1  Story  (U.  S.)  590,  2 
Robb  Pat.  Cas.  81;  Washburn  v.  Gould,  3 
Storv  (U.  S.)  122;  O'Reillv  v.  Morse,  15  How. 
(U.  S.)  62;  Coffin  v.  Ogden,  18  Wall.  (U.  S.) 
120;  Seymour  v.  Osborne,  11  Wall.  (U.  S.)  516; 
Whitely  v.  Svvayne,  7  Wall.  (U.  S.)  685;  Aga- 
wam  Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.)  583 ; 
Telephone  Cases,  126  U.  S.  1;  Webster  Loom 
Co.  v.  Higgins.  105  U.  S.  580;  Standard  Car- 
tridge Co.  v.  Peters  Cartridge  Co.,  77  Fed.  Rep. 
630,47  U.  S.  App.  205;  Christie  v.  Seybold, 
(C.  C.  A.)  55  Fed.  Rep.  69;  Peoria  Target  Co. 
v.  Cleveland  Target  Co.,  47  Fed.  Rep.  728; 
Eagle  Mfg.  Co.  v.  Miller,  41  Fed.  Rep.  351; 
Consolidated  Bunging  Apparatus  Co.  v. 
Woerle,  29  Fed.  Rep.  449;  Winans  v.  New 
York,  etc.,  R.  Co.,  4  Fish.  Pat.  Cas.  r,  30  Fed. 
Cas.  No.  17,864;  Smith  v.  Prior,  2  Sawy.  (U. 
S.)  461,  22  Fed.  Cas.  No.  13,095;  Reeves  v. 
Keystone  Bridge  Co.,  5  Fish.  Pat.  Cas.  456,  20 
Fed.  Cas.  No.  11,660;  Reed  v.  Cutter,  1  Story 
(U.  S.)  590,  20  Fed.  Cas.  No.  11,645;  Ransom 
v.  New  York,  1  Fish.  Pat.  Cas.  252,  20  Fed. 
Cas.  No.  11,573:  Stearns  v.  Davis,  McA.  Pat. 
Cas.  696,  22  Fed.  Cas.  No.  13,338;  White  v. 
Allen,  2  Fish.  Pat.  Cas.  440,  29  Fed.  Cas.  No. 
17.535;  Phelps  v.  Brown,  4  Blatchf.  (U.  S.)  362, 
19  Fed.  Cas.  No  11,072;  Mix  v.  Perkins.  17 
Fed.  Cap.  No.  9,677;  Marshall  v.  Mee,  McA. 


Pat.  Cas.  229,  16  Fed.  Cas.  No.  9,129;  Hicks  v. 
Shaver,  12  Fed.  Cas.  No.  6,462;  Heath  v.  Hil- 
dreth,  McA.  Pat.  Cas.  12,  11  Fed.  Cas.  No.  6,309; 
Davidson  v.  Lewis,  McA.  Pat,  Cas.  599,  7  Fed. 
Cas.  No.  3,606;  Chandler  v.  Ladd,  McA.  Pat. 
Cas.  493,  5  Fed.  Cas.  No.  2,593;  Bartholomew 
v.  Sawyer,  4  Blatchf.  (U.  S.)  347,  2  Fed.  Cas. 
No.  1,070;  New  England  Screw  Co.  v.  Sloan, 
McA.  Pat.  Cas.  210,  18  Fed.  Cas.  No.  10,158; 
Johnson  v.  Root,  2  Fish.  Pat.  Cas.  291,  13  Fed. 
Cas.  No.  7,409;  Dietz  v.  Wade,  7  Fed.  Cas. 
No.  3,903;  Cox  v.  Griggs,  1  Biss.  (U.  S.)  362, 
6  Fed.  Cas.  No.  3,302;  Burrows  v.  Wetherill, 
McA.  Pat.  Cas.  315,  4  Fed.  Cas.  No.  2,208; 
Singer  v.  Walmsley,  1  Fish.  Pal.  Cas.  558; 
Rich  v.  Lippincott.  2  Fish.  Pat.  Cas.  1;  Knee- 
land  v.  Sheriff,  5  B.  &  A.  Pat.  Cas.  482,  2  Fed. 
Rep.  901;  Albright  v.  Celluloid  Harness-Trim- 
ming Co.,  2  B.  &  A.  Pat.  Cas.  629;  Pennsyl- 
vania Diamond-Drill  Co.  v.  Simpson,  37  Pat. 
Off.  Gaz.  218;  Miller  v.  Pickering,  25  Pat.  Off. 
Gaz.  89,  16  Fed.  Rep.  540;  Gates  v.  Benson,  3 
Am.  L.  T.  (U.  S.)  113;  Roberts  v.  Dickey,  1  Pat, 
Off.  Gaz.  4;  De  Wallace  v.  Scott,  15  App.  Cas. 
(D.  C.)  157 ;  Bader  v.  Vajen,  14  App.  Cas.  (D.  C.) 
241;  Tracy  v.  Leslie,  14  App.  Cas.  (D.  C.)  126; 
Marvel  v.  Decker,  13  App.  Cas.  (D.  C.)  562; 
Croskey  v.  Atterbury,  9  App.  Cas.  (D.  C.)  207, 
following  Porter  v.  Louden,  7  App.  Cas.  (D. 
C.)  64;  Yates  v.  Huson,  8  App.  Cas.  (D.  C.) 
93;  Shellaberger  v.  Sommer,  8  App.  Cas.  (D. 
C)  3- 

Between  Two  Inventors,  One  Just  as  Early  as 
the  Other  in  his  conception  and  equally  meri- 
torious, the  one  who  first  gets  the  patent  is  to 
be  favored.  Cox  v.  Griggs,  2  Fish.  Pat.  Cas. 
174,  1  Biss.  (U.  S.)  362;  Seibert  Cylinder  Oil 
Cup  Co.  v.  Phillips  Lubricator  Co.,  10  Fed. 
Rep.  677;  Eagle  Mfg.  Co.  v.  Miller,  41  Fed. 
Rep.  351. 

3.  Delay  for  Experiment.  —  Kendall  v.  Winsor, 
21  How.  (U.  S.)  322;  McCormick  Harvesting 
Mach.  Co.  v.  Minneapolis  Harvester  Works, 
42  Fed.  Rep.  152. 

4.  Unreasonable  Delay  in  Reduction  to  Practice. 
—  Kendall  v.  Winsor,  21  How.  (U.  S.)  322; 
Christie  v.  Seybold,  (C.  C.  A.)  55  Fed.  Rep. 
69;  Wright  v.  Postel,  44  Fed.  Rep.  352;  Penn- 
sylvania Diamond-Drill  Co.  v.  Simpson,  29 
Fed.  Rep.  288;  Jackson  v.  Knapp,  16  App. 
Cas.  (D.  C.)  338;  Christensen  v.  Noyes,  15 
App.  Cas.  (D.  C.)  94;  Griffin  v.  Swenson,  15 
App.  Cas.  (D.  C.)  135;  Marvel  v.  Decker, 
13  App.  Cas.  (D.  C.)  562;  Mason  v.  Hepburn, 
13  App.  Cas.  (D.  C.)  86;  Piatt  v.  Shipley,  11 
App.  Cas.  (D.  C.)  576;  Dodge  v.  Fowler,  11 
App.  Cas.  (D.  C.)  592 ;  Arnold  v.  Tyler,  10  App. 
Cas.  (D.  C.)  175;  Croskey  v.  Atterbury,  9  App. 
Cas.  (D.  C.)  207;  Porter  v.  Louden,  7  App.  Cas. 
(D.  C.)  64. 
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other  applies  for  a  patent,  the  latter  is  not  entitled  to  a  patent  though  his 
conception  of  the  invention  was  first  in  point  of  time.1  As  between  resident 
and  foreign  inventors  the  foreign  inventor  cannot  claim  the  invention  in  this 
country  prior  to  the  date  of  his  foreign  patent  as  against  the  resident  inven- 
tor who  subsequently  received  an  American  patent.3  The  want  of  knowledge 
of  the  utility  of  an  invention  by  the  first  discoverer  will  not  prevent  his  being 
entitled  to  a  patent  as  against  a  subsequent  inventor.3 

c.  Suggestions,  Information,  or  Aid  from  Others.  —  Mere  sugges- 
tions made  to  one  who  has  conceived  the  idea  of  an  invention,  or  aid  in  con- 
structing it  or  reducing  it  to  practical  form,  will  not  deprive  him  of  the  right 
to  a  patent,4  especially  where  such  suggestions  aid  or  relate  to  mere  mechani- 
cal details,5  because  one  who  merely  throws  out  suggestions  or  applies  an- 
other's ideas  cannot  claim  to  be  the  inventor  although  his  suggestions  are 
adopted.6  But  one  to  whom  the  idea  or  concept  of  the  invention  itself  is 
communicated  by  another  is  not  an  original  inventor  and  is  not  entitled  to  a 
patent.7 

d.  Evidence  as  to  Originality  and  Priority.  —  A  complete  concep- 
tion of  an  invention  as  involved  in  an  issue  of  priority  is  a  matter  of  fact  and 
must  be  clearly  established  by  the  evidence.8  The  unsupported  testimony  of 
the  inventor  is  insufficient  to  show  priority,  where  there  has  been  no  disclosure 
of  the  invention  to  others,  and  no  embodiment  of  the  invention  in  some 
tangible  form,  such  as  drawings  or  models,  with  sufficient  proof  of  identity  in 
point  of  time.9  In  order  to  show  conception  it  is  necessary  for  the  inventor 
to  produce  such  full,  clear,  and  accurate  drawings  or  models  as  will  enable 
any  person  skilled  in  the  art  to  reduce  the  invention  to  practical  and  opera- 
tive form.10  There  is  a  prima  facie  presumption,  which  may,  of  course,  be 
rebutted  by  sufficient  evidence,  that  the  person  who  made  the  first  device 
embodying  the  invention,11  or  who  first  applied  for  a  patent,  was  the  first  and 
original  inventor.12  The  granting  of  a  patent  is  priuia  facie  evidence  that  the 

1.  Webster  Loom  Co.  v.  Higgins,  105  U.  S.  107  U.  S.  192;  Forgie  v.  Oil-Weil  Supply  Co., 
580.  See  also  supra,  this  title.  Patentability  of  58  Fed.  Rep.  871,  17  U.  S.  App.  254;  Eclipse 
Inventions —  Prior  Public  Use  or  Sale.  Mfg.  Co.  v.  Adkins,  44  Fed.  Rep.  2S0;  Watson 

2.  Resident  and  Foreign  Inventors.  —  Electrical  v.  Belfield,26  Fed.  Rep.  536;  Thomas  v.  Weeks, 
Accumulator  Co.  7/.  Brush  Electric  Co.,  52  Fed.  2  Paine  (U.  S.)  92,  23  Fed.  Cas.  No.  13,914; 
Rep.  130,  1  U.  S.  App.  320.  Pitts  v.  Hall,  2  Blatchf.  (U.  S.)  229,  19  Fed. 

3.  Farley  v.  National  Steam-Gauge  Co.,  Cas.  No.  11,192;  Judson  v.  Moore,  I  Bond  (U. 
McA.  Pat.  Cas.  618,  8  Fed.  Cas.  No.  4,648.  S.)  285,  14  Fed.  Cas.  No.  7,569;  Alden  v  Dewey, 

4.  Inventor  May  Utilize  Suggestions  and  Aid  of  1  Story  (U.  S.)  336,  I  Fed.  Cas.  No.  153;  Car- 
Others. —  National  Feather  Duster  Co.  v.  Hib-  ter  v.  Carter,  McA.  Pat.  Cas.  388,  5  Fed.  Cas. 
bard,  11  Biss.  (U.  S.)  76;  O'Reilly  v.  Morse,  No.  2,475. 

15  How.  (U.  S.)  62;  Union  Paper-collar  Co.  v.  8.  Sufficiency  of  Evidence  in  General.  —  Thorn- 
Van  Dusen,  23  Wall.  (U.  S.)  530;  Agavvam  son-Houston  Electric  Co.  v.  Winchester  Ave. 
Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.)  583;  R.  Co.,  71  Fed.  Rep.  192;  Rudolph  v.  Williams, 
Corser  v.  Bratlleboro  Overall  Co.,  93  Fed.  Rep.  62  Fed.  Rep.  577;  Pickles  v.  Aglar,  13  App. 
807;  Smilh  v.  Stewart,  55  Fed.  Rep.  481;  Wat-  Cas.  (D.  C.)  556;  Mergenthaler  r.  Scudder,  11 
son  v.  Belfield,  26  Fed.  Rep.  536;  Spaulding  v.  App.  Cas.  (D.  C.)  264;  Beach  v.  Tucker,  2  Fed. 
Tucker,  Deady  (U.  S.)  649,  22  Fed.  Cas.  No.  Cas.  No.  1,153;  Bartholomew  v.  Sawyer,  4 
13,220;  Soley  v.  Hebbard,  5  App.  Cas.  (D.  Blatchf.  (U.  S.)  347,  2  Fed.  Cas.  No.  1,070. 
O99.  9.  Mergenthaler  v.  Scudder,  11  App.  Cas. 

5.  Suggestions  as   to  Mechanical  Details. —  (D.  C.)  264. 

Yoder  v.  Mills,  26  Fed.  Rep.  273,  25  Fed.  Rep.         10.  Drawings  and  Models.  —  Uhlman  v.  Arn- 

821;  Pennock  v.  Dialogue,  4  Wash.  (U.  S.)  538,  holdt,  etc.,  Brewing  Co.,  53  Fed.  Rep.  4S5; 

19  Fed.  Cas.  No.  10,941;  Watson  v.  Bladen,  4  Mergenthaler  v.  Scudder,  11  App.  Cas.  (D. 

Wash.  (U.  S.)  580,  29  Fed.  Cas.  No.  17,277;  C.)  264. 

Sparkman  v.  Higgins,  1  Blatchf.  (U.  S.)  205,         11.  Presumption  of  Priority.  —  The  prima  facie 

22  Fed.  Cas.  No.  13,208;  Huebel  v.  Bernard,  proof  that  the  person  who  made  the  first  ma- 

15  App.  Cas.  (D.  C.)  510.  chine  was  the  inventor  is  rebutted  by  proof 

6.  Smith  v.  Stewart,  55  Fed.  Rep.  481;  Fra-  that  he  allowed  his  employer  to  obtain  a  patent, 
ser  v.  Gates,  ir8  111.  99.  and  did  not,  until  six  months  thereafter,  him- 

7.  Conception  of  Invention  Furnished  by  Others.  self  make  application  or  claim  the  invention. 
—  O'Reilly  v.  Morse,  15  How.  (U.  S.)62;  Union  Warner  v.  Goodyear,  McA.  Pat.  Cas.  60,29 
Paper-collar  Co.  v.  Van  Dusen,  23  Wall.  (U.  Fed.  Cas.  No.  17,183. 

S.)  530;  Agavvam  Woollen  Co.  v.  Jordan,  7         12.  American  Roll-Paper  Co.  v.  Knopp,  44 

Wall.  (U.  S.)  583;  Atlantic  Works  v.  Brady,  Fed.  Rep.  609. 
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patentee  was  the  first  and  original  inventor,  and  the  burden  of  proof  is  upon 
the  one  denying  the  validity  of  the  patent  to  show  the  contrary.1  This  pre- 
sumption is  greatly  strengthened  by  an  extension  of  the  patent,  especially 
where  the  extension  is  resisted  upon  the  ground  of  want  of  novelty.2  The 
evidence  must  show  priority  beyond  a  reasonable  doubt  in  order  to  overcome 
this  presumption.3  A  disclaimer  filed  to  avoid  an  interference  declared  by 
the  patent  office,  although  not  strictly  an  estoppel,  is  weighty  evidence 
against  the  party  filing  it,  upon  the  issue  of  priority.4  Failure  to  follow  up 
and  introduce  the  alleged  invention  for  a  long  time  and  until  a  rival  inventor 
had  applied  for  a  patent,  raises  a  prima  facie  presumption  against  the  exist- 
ence of  a  complete  or  perfected  invention  and  casts  the  burden  of  proof  upon 
the  alleged  prior  inventor  to  show  the  contrary.5  So  a  failure  to  assert  and 
insist  upon  a  claim  of  priority  of  invention  under  circumstances  properly  call- 
ing for  such  action  may  be  sufficient  to  defeat  the  claim.6  The  declarations 
and  conversations  of  a  person  made  at  the  time  of  exhibiting  and  explaining 
his  invention  are  a  part  of  the  res  gestce,  and  admissible  to  prove  priority  of 
invention.7 

2.  Employers  and  Employees.  —  The  employer  is  the  inventor  and  entitled  to 
the  patent  where  he  conceives  the  idea  of  the  invention,  and  employs  others 
to  carry  out  the  conception,  even  though  the  latter  use  inventive  skill  in  the 
details.8  But  the  mere  fact  that  the  actual  inventor  is  at  the  time  in  the 
employment  of  another  does  not  entitle  the  latter  to  a  patent  for  an  invention 


1,  Issuance  of  Patent.  —  Troy  Iron,  etc.,  Fac- 
tory v.  Corning,  14  How.  (U.  S.)  193 ;  McComb 
v.  Ernest,  r  Woods  (U.  S.)  195;  Kennedy  v. 
Hazelton,  128  U.  S.  667;  Bales  v.  Coe,  98  U.  S. 
31;  Ashcrofi  v.  Boston,  etc.,  R.  Co.,  97  U.  S. 
189;  Sch warz  vaelder  v.  Detroit,  77  Fed.  Rep. 
886;  Stonemetz  Primers'  Mach.  Co.  v.  Brown 
Folding  Mach.  Co.,  57  Fed.  Rep.  601;  Wing  v. 
Richardson.  2  Fish.  Pat.  Cas.  535,  30  Fed.  Cas. 
No.  17,869;  Union  Sugar  Refinery  v.  Matthies- 
son,  3  Cliff.  (U.  S.)  639,  24  Fed.  Cas.  No.  14,399; 
Washburn  v.  Gould,  3  Story  (U.  S.)  122,  29 
Fed.  Cas.  No.  17,214;  Smith  v.  Woodruff,  6 
Fish.  Pal.  Cas.  476,  22  Fed.  Cas.  No.  13,128(7/ 
Sloat  v.  Spring,  22  Fed.  Cas.  No.  12,948(17  Ser- 
rell  v.  Collins,  1  Fish.  Pat.  Cas.  289,  21  Fed. 
Cas.  No.  12,672;  Sands  v.  Wardwell,  3  Cliff. 
(U.  S.)  277,  21  Fed.  Cas.  No.  12,306:  Rice  v. 
Heald,  13  Pac.  L.  Rep.  33,  20  Fed.  Cas.  No. 
11,752;  Putnam  v.  Yerrington,  2  B.  &  A.  Pat. 
Cas.  237,  20  Fed.  Cas.  No.  11,486;  Potter  2 
Holland,  4  Blatchf.  (U.  S  )  238,  19  Fed.  Cas. 
No.  11,330;  Poppenhusen  v.  New  York  Gutta 
Percha  Comb  Co.,  2  Fish.  Pat.  Cas.  62,  19  Fed. 
Cas.  No.  11.283;  Pitts  v.  Hall,  2  Blatchf.  (U. 
S.)  229,  19  Fed.  Cas.  No.  11,192,  Parker  v. 
Remhoff,  17  Blatchf.  (U.  S  )  206,  18  Fed.  Cas. 
No.  10,747;  M'Millin  v.  Barclay,  5  Fish.  Pat. 
Cas.  189,  16  Fed.  Cas.  No.  8,902;  Knight  v. 
Baltimore,  etc.,  R.  Co.,  Taney  (U.  S.)  106,  14 
Fed.  Cas.  No.  7,882;  Johnson  v.  Root,  2  Fish. 
Pat.  Cas.  291,  13  Fed.  Cas.  No.  7,409;  Haskell 
v.  Shoe  Machinery  Mfg.  Co.,  3  B.  &  A.  Pat. 
Cas.  553,  11  Fed.  Cas.  No.  6.194;  Goodyear 
Dental  Vulcanite  Co.  v.  Gardiner,  3  Cliff. 
(U.  S.)  408,  10  Fed.  Cas.  No.  5,591;  Fisk  v. 
Church,  5  Fish.  Pat.  Cas.  540,  9  Fed.  Cas. 
No.  4,826;  Doherty  v.  Haynes,  4  Cliff.  (U.  S.) 
291,  7  Fed.  Cas.  No.  3,963;  Brooks  v.  Jenkins, 
3  McLean  (U.  S.)  432,  4  Fed.  Cas.  No.  1,953; 
Brodie  v.  Ophir  Silver  Min.  Co.,  5  Sawy.  (U. 
S.)  608,  4  Fed.  Cas.  No.  1,919;  Barslow  v. 
Swan,  2  Fed.  Cas.  No.  1,065;  Stevens  v.  Felt, 
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23  Fed.  Cas.  No.  13,397.  See  also  supra,  this 
title,  Patentability  of  Inventions,  subdiv.  3.  e. 
Evidence  of  Invention. 

2.  McComb  v.  Ernest,  1  Woods  (U.  S.)  195; 
Cook  71.  Ernest,  5  Fish.  Pat.  Cas.  396,  6  Fed. 
Cas.  No.  3,155. 

3.  Brooks  v.  Sacks,  (C.  C.  A)  81  Fed.  Rep. 
403;  Lamson  Cash  R.  Co.  v.  Osgood  Cash  Car 
Co.,  29  Fed.  Rep.  210;  Guilbert  v.  Killinger, 

13  App.  Cas.  (D.  C.)  107;  Wells  v.  Reynolds, 
4  App.  Cas.  (D.  C.)  43;  Riley  v.  Daniels,  20 
Fed.  Cas.  No.  11,837;  Barstow  v.  Swan,  2  Fed. 
Cas.  No.  1,065. 

4.  Stonemetz  Printers'  Mach.  Co.  v.  Brown 
Folding  Mach.  Co.,  57  Fed.  Rep.  601. 

5.  Warner  v.  Smith,  13  App.  Cas.  (D.  C.)  Iji. 

6.  Failure  to  Assert  Claim,  —  If  A  stands  bv 
and  sees  B  take  out  a  patent,  and  afterwards 
himself  takes  out  a  patent  for  something 
different,  he  cannot  claim  to  be  the  inventor 
of  the  subject  of  B's  patent.  Fraim  v.  Keen, 
25  Fed.  Rep.  820. 

The  fact  that  the  patentee  takes  into  part- 
nership the  assignee  of  another,  who  also 
claims  to  be  the  original  inventor,  instead  of 
litigating  the  question  of  priority,  is  not  an 
admission  of  priority,  if  the  arrangement  is 
induced  by  fraud.  Sloat  v.  Spring,  22  Fed. 
Cas.  No.  12,948a. 

7.  Gibbs  v.  Johnson,  10  Fed.  Cas.  No.  3,384. 

8.  When  Employer  Entitled  to  Patent.  —  Smith 
v.  Stewart,  55  Fed.  Rep.  481;  Wellman  v. 
Blood,  McA.  ['at.  Cas.  432,  29  Fed.  Cas.  No. 
17.385;  King  v.  Gedney,  McA.  Pat.  Cas.  443, 

14  Fed.  Cas.  No.  7,795;  Watson  v.  Bladen,  4 
Wash.  (U.  S.)  580,  29  Fed.  Cas.  No.  17,277; 
Pennock  v.  Dialogue,  4  Wash.  (U.  S.)  538,  19 
Fed.  Cas.  No.  10,941;  Sparkman  v  Higgins, 
1  Blatchf.  (U.  S.)  205,  22  Fed.  Cas.  No.  13.208: 
Yoder  v.  Mills,  25  Fed.  Rep.  821;  Huebel  v. 
Bernard,  15  App.  Cas.  (D.  C.)  510.  See  also 
supra,  this  section,  Suggestions,  Information,  or 
Aid  from  Others. 
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made  by  his  employee.1  Inventions  made  and  introduced  by  employees  with- 
out the  employer's  knowledge  cannot  be  appropriated  and  patented  by  the 
employer.3  Even  in  cases  where  the  inventor  was  expressly  employed  to 
exercise  his  inventive  skill,  the  employer  is  not  entitled  to  the  patent,  unless 
there  is  an  express  or  implied  agreement  for  an  assignment,  but  the  right  to 
the  patent  belongs  to  the  actual  inventor.3  The  employer,  however,  in  such 
a  case  has  an  implied  license  to  use  the  invention  thus  made  at  his  expense.4 

3.  Public  Officers  and  Employees.  —  A  public  officer  or  employee  not  charged 
with  the  duty  of  devising  new  improvements  or  devices  is  entitled  to  a  patent 
for  inventions  made  by  him  during  his  term  of  office  or  employment.5 

Officers  and  Employees  of  the  Patent  Office  are  incapable,  during  the  period  for  which 
they  hold  their  appointments,  to  acquire  or  take,  directly  or  indirectly,  except 
by  inheritance  or  bequest,  any  right  or  interest  in  any  patent  issued  by  the 
office.6 

4.  Executors  or  Administrators  of  Deceased  Inventors.  —  Upon  the  death  of 
an  inventor  before  a  patent  has  been  issued  to  him  the  right  to  apply  for  and 
obtain  such  patent  devolves  upon  the  executor  or  administrator  in  trust  for 
the  heirs  at  law.  or  the  devisees,  in  case  the  right  to  a  patent  has  been  devised.7 
The  phrase  "heirs  at  law  "  in  this  connection  means  the  "next  of  kin,"  and 
"devisees  "  means  "  legatees,"  patent  rights  being  personal  property.8 

5.  Assignees.  —  Patents  may  be  granted  to  the  assignees  of  the  inventor  or 
discoverer.  But,  of  course,  the  assignee  has  no  better  or  higher  right  than 
his  assignor.9 

6.  Aliens.  —  Patents  may  be  granted  to  alien  inventors  upon  compliance 
with  the  provisions  of  the  statute.10 


1.  Inventions  of  Employee.  —  Hapgood  v. 
Hewitt,  ii  Biss.  (U.  S.;  184,  119  U.  S.  226; 
Union  Paper-collar  Co.  v.  Van  Dusen  23  Wall. 
(U.  S.)  562;  Gill  v.  U.  S.,  160  U.  S.  426;  Keyes 
v.  Eureka  Consol.  Min.  Co.,  158  U.  S.  150; 
Solomons  v.  U.  S.,  137  U.  S.  342;  Matthews, 
etc.,  Mfg.  Co.  v.  Trenton  Lamp  Co.,  73  Fed. 
Rep.  212;  Daniels  v.  Morgan,  42  Fed.  Rep. 
451;  Berdan  Fire-Arms  Mfg.  Co.  v.  Remine- 
lon,  3  Pat.  Off.  Gaz.  688,  3  Fed.  Cas.  No.  1,336; 
Ft.  Wayne,  etc.,  R.  Co.  v.  Haberkorn,  15  Ind. 
App.  479;  Burton  v.  Burton  Stock  Car  Co., 
171  Mass.  437;  Deane  v.  Hudge,  35  Minn.  146, 
59  Am.  Rep.  321;  Kleb  v.  Wallach,  6  N.  Y. 
App.  Div.  583. 

2.  Berdan  Fire-Arms  Mfg.  Co.  v.  Reming- 
ton, 3  Pat.  Off.  Gaz.  688,  3  Fed.  Cas.  No.  1,336. 

3.  Employment  to  Exercise  Inventive  Skill  — 
United  States.  —  Hapgood  v.  Hewitt,  11  Biss. 
(U.  S.)  186;  Appleton  v.  Bacon,  2  Black  (U.  S.) 
699;  Dalzell  v.  Dueber  Watch-Case  Mfg.  Co., 
149  U.  S.  315;  Gill  v.  U.  S.,  160  U.  S.  435; 
McAleer  v.  U.  S.,  150  U.  S.  424;  Solomons 
v.  U.  S.,  137  U.  S.  346;  Bonsack  Mach.  Co.  v. 
Hulse,  57  Fed.  Rep.  519;  Eclipse  Mfg.  Co.  v. 
Adkins,  44  Fed.  Rep.  280;  Dueber  Watch-Case 
Mfg.  Co.  v.  Dalzell,  38  Fed.  Rep.  597;  Damon 
v.  Eastwick,  14  Fed.  Rep.  40;  Wilkens  v. 
Spafford,  3  B.  &  A.  Pat.  Cas.  274,  29  Fed.  Cas. 
No.  17,659- 

Illinois.  —  Joliet  Mfg.  Co.  v.  Dice,  105  111. 
649,  affirming  11  111.  App.  log. 

New  Jersey.  —  Eustis  Mfg.  Co.  v.  Euslis,  51 
N.  J.  Ch  565;  Connelly  Mfg.  Co.  v.  Wattles, 
49  N.  J.  Eq.  92. 

New  York. —  Baldwin  v.  Von  Micheroux,  83 
Hun  (N.  Y.)  43,  5  Misc.  (N.  Y.)  3S6;  Niagara 
Radiator  Co.  v.  Meyers,  (Supm.  Ct.  Spec.  T.) 
16  Misc.  (N.  Y.)  593. 


Wisconsin.  —  Fuller,  etc.,  Mfg.  Co.  v.  Bart- 
lett,  68  Wis.  73,  60  Am.  Rep.  838. 

See  also  Binney  v.  Annan,  107  Mass.  94,  9 
Am.  Rep.  10;  Arnold  v.  Talcott.  55  N.  J.  Eq. 
519;  Annin  v.  Wren,  44  Hun  (N.  Y.)  352:  Burr 
v.  De  La  Vergne,  102  N.  Y.  415;  Mi  Caslin 
Mach.  Co.  v.  McCaslin,  90  Hun  (N.  Y.)  388. 

For  Construction  of  Particular  Contracts  for 
the  services  of  an  inventor,  see  Joliet  Mfg.  Co. 
v.  Dice,  105  111.  649;  Morse  Twist  Drill,  etc., 
Co.  v.  Morse,  103  Mass.  73,  4  Am.  Rep.  513; 
Pressey  v.  Smith  Mach.  Co..  45  N.  J.  Eq.  S72; 
Berry  Harvester  Co.  v.  Walter  A.  Wood  Mow- 
ing, etc.,  Mach.  Co.,  152  N.  Y.  540;  Kleb  v. 
Wallach,  6  N.  Y.  App.  Div.  5S3. 

4.  See  infra,  this  title,  Title,  Conveyances, 
and  Contracts,  subdiv.  7.  c.  Implied  License. 

5.  Public  Officers  or  Employees.  —  U.  S.  v. 
Burns,  12  Wall.  (U.  S.)  246;  Gill  v.  U.  S.,  160 
U.  S.  426;  McAleer  v.  U.  S..  150  U.  S.  424; 
Solomons  v.  U.  S.,  21  Ct.  CI.  4S2.  137  U.  S.  346; 
Talbert  v.  U.  S.,  25  Ct.  CI.  141.  And  see  infra, 
this  title,  Title,  Conveyances,  and  Contracts, 
subdiv.  7.  c.  Implied  License. 

6.  Rev.  Stat.  U.  S.,  §  480. 
For  construction  of  this  statute,  see  Page  v. 

Holmes  Burglar  Alarm  Tel.  Co.,  17  Blatchf. 
(U.  S.)  484;  Foote  v.  Frost,  3  B.  &  A.  Pat.  Cas. 
607,  9  Fed.  Cas.  No.  4  910. 

7.  Death  of  Inventor.  —  Rev.  Stat.  U.  S., 
§  4896;  Stimpson  v.  Rogers,  4  Blatchf.  (U.  S.) 
333- 

8.  Meaning  of  "  Heirs  "  or  "  Devisees."  —  Shaw 
Relief  Valve  Co.  v.  New  Bedford,  19  Fed.  Rep. 
753;  Bradley  v.  Dull,  19  Fed.  Rep.  913. 

9.  See  infra,  this  title,  Title,  Conveyances, 
and  Contracts —  Transfer  of  Patent  Rights  — 
Assignments. 

10.  Alien  Inventors.  —  Shaw  v.  Cooper,  7  Per. 
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7.  Partnerships.  —  A  valid  patent  may  be  issued  to  a  partnership  as  assignee 
of  the  original  inventor.1 

8.  Joint  Inventions  —  a.  What  Constitute.  —  A  joint  invention  takes 
place  where  each  party  invents  or  discovers  something  essential  to  the  whole,2 
or  where  the  completed  invention  is  the  gradual  result  of  the  combined  men- 
tal operations  of  two  persons.3  Where  an  idea  is  suggested  by  one  and  is 
carried  out  by  another,  the  two  are  joint  inventors.4  But  where  one  person 
invents  one  part  of  a  device  and  another  another  part,  each  is  a  separate 
inventor  of  his  own  contrivance,  and  not  a  joint  inventor  of  the  whole 
machine.5  A  joint  patent  may  be  issued  to  two  persons  where  each  has 
invented  a  distinct  improvement  on  the  same  machine,  the  object  sought  to 
be  attained  being  a  unit,  and  the  legal  effect  thereof  is  to  vest  in  each  of  them 
a  joint  interest  in  both  improvements.6 

b.  Right  to  Joint  or  Several  Patent.  —  It  is  well  settled  that  a 
patent  issued  to  two  or  more  persons  as  joint  inventors  is  void  when  in  fact 
one  of  them  was  the  sole  inventor.7  This  follows  from  the  principle  already 
stated  that  a  valid  patent  can  only  be  granted  to  the  inventor  of  the  device 
in  question.8  A  joint  patent  is  void  as  to  an  element  previously  invented  by 
one  of  the  joint  patentees,  and  not  a  necessary  part  of  the  joint  device.9 
Where  there  is  a  joint  invention  in  fact  a  patent  may  issue  to  the  inventors 
jointly,10  and  a  patent  issued  to  one  only  of  several  joint  inventors  is  void.11 


(U.  S.)  292;  Mini  v.  Adams,  3  Wall.  Jr.  (C.  C.) 
20;  Tatham  v.  Loring,  5  N.  Y.  Leg.  Obs.  207, 
23  Fed.  Cas.  No.  13,763;  Child  v.  Adams,  1 
Fish.  Pat.  Cas.  189,  5  Fed.  Cas.  No.  2,673; 
Henry  v.  Providence  Tool  Co.,  3  B.  &  A.  Pat. 
Cas.  501,  11  Fed.  Cas.  No.  6,384;  Ex  p.  Nagel, 
17  Pat.  Off.  Gaz.  198;  Thomas  v  Reese,  17 
Pat.  Off.  Gaz.  195. 

Canadian  Patents.  —  Where  a  subject  of  Great 
Britain  becomes  naturalized  in  the  United 
States,  but  afterwards  resides  in  Canada,  he 
is,  while  resideni  in  Canada,  entitled  to  take 
out  Canadian  letters  patenl  as  a  subject  of 
Great  Britain,  because,  under  the  English 
laws,  subjects  owe  an  allegiance  which  is  in- 
trinsic and  perpetual,  and  which  cannot  be 
divested  by  any  act  of  their  own.  Siainthorp 
v.  Humiston,  4  Fish.  Pat.  Cas.  107. 

1.  Partnerships.  —  Fresno  Home-Packing  Co. 
v.  Fruit-Cleaning  Cc,  101  Fed.  Rep.  826,  42 
C.  C.  A.  43;  Fruit-Cleaning  Co.  v.  Fresno 
Home-Packing  Co.,  94  Fed.  Rep.  845.  See 
also  infra,  this  section,  Joint  Inventions. 

2.  Joint  Inventions  Defined. —  Heulings  v. 
Reid,  58  Fed.  Rep.  868;  Consolidated  Bung- 
ing Apparatus  Co.  v.  Woerle,  29  Fed.  Rep. 
449;  Reutgen  v.  Kanowrs,  1  Wash.  (U.  S.)  168, 
20  Fed.  Cas.  No.  11,710;  Gottfried  v.  Phillip 
Best  Brewing  Co.,  5  B.  &  A.  Pat.  Cas.  4,  10 
Fed.  Cas.  No.  5,633;  Arnold  v.  Bishop,  McA. 
Pat.  Cas.  27,  1  Fed.  Cas.  No.  552;  Sawyer  v. 
Edison,  25  Pat.  Off.  Gaz.  597;  Carter  v.  Perry, 
8  Pat.  Off.  Gaz.  518:  Chase  v.  Chase,  4  Pat. 
Off.  Gaz.  4;  Slemmer's  Appeal,  58  Pa.  St.  155, 
98  Am.  Dec.  248.  See  Duke  v.  Graham,  19 
Fed.  Rep.  647. 

3.  Barrett  v.  Hall,  1  Mason  (U.  S.)  447; 
Stearns  v.  Barrett,  1  Mason  (U.  S.)  153. 

Where  a  man  made  a  model  of  a  device 
which  he  was  satisfied  would  be  useful,  and 
then  communicated  with  another  party  who 
suggested  certain  improvements  and  assisted 
him  in  contriving  them,  there  was  held  to  be 
joint  invention.  Worden  r.  Fisher,  11  Fed. 
Rep.  505,  21  Pat.  Off.  Gaz.  1957. 
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4.  Suggestions  Carried    Out  by  Another.  — 

Thomas  v.  Weeks,  2  Paine  (U.  S.)g2:  Consoli- 
dated Bunging  Apparatus  Co.  v.  Woerle,  38 
Pat.  Off.  Gaz.  1015,  29  Fed.  Rep.  449;  Worden 
v.  Fisher,  21  Pat.  Off.  Gaz.  1957,  11  Fed.  Rep. 
505;  Gottfried  v.  Phillip  Best  Brewing  Co.,  17 
Pat.  Off.  Gaz.  675,  5  B.  ti  A.  Pat.  Cas.  4.  But 
see  supra,  this  section,  Suggestions,  Inforina- 
tioji,  or  Aid  from  Others. 

5.  Hopkins,  etc.,  Mfg.  Co.  v.  Corbin,  103  U. 
S.  786,  20  Pat.  Off.  Gaz.  297;  Worden  v.  Fisher, 
21  Pat.  Off.  Gaz.  1957,  11  Fed.  Rep.  505. 

6.  Distinct  Improvements  on  Same  Machine.  — 
Wilson  v.  Singer,  30  Fed.  Cas.  No.  17,835; 
Reutgen  v.  Kanowrs,  1  Wash.  (U.  S.)  168,  20 
Fed.  Cas.  No.  11,710;  Duke  v.  Graham,  19 
Fed.  Rep.  647. 

7.  Joint  Patent  for  Sole  Invention  Void.  — 
Welsbach  Light  Co.  v.  Cosmopolitan  Incan- 
descent Gaslight  Co.,  100  Fed.  Rep.  648;  Stew- 
art v.  Tenk,  32  Fed.  Rep.  665;  Royer  v. 
Coupe,  29  Fed.  Rep.  358;  Consolidated  Bung- 
ing Apparatus  Co.  v.  Woerle,  29  Fed.  Rep. 
449;  Ransom  v.  New  York,  1  Fish.  Pat.  Cas. 
252,  20  Fed.  Cas.  No.  11,573;  Barrett  v.  Hall, 
1  Mason  (U.  S.)  447,  2  Fed.  Cas.  No.  1,047; 
Exp.  Boursaloux,  14  Pat.  Off.  Gaz.  233;  Slem- 
mer's Appeal,  58  Pa.  St.  155,  98  Am.  Dec. 
248. 

8.  See  supra,  this  section,  Original  Inventors 
—  In  General. 

9.  Heulings  v.  Reid,  58  Fed.  Rep.  868. 

10.  Thomas  v.  Weeks,  2  Paine  (U.  S.)  92; 
Barrett  v.  Hall,  I  Mason  (U.  S.)  447;  Duke  v. 
Graham,  19  Fed.  Rep.  647. 

11.  Several  Patent  for  Joint  Invention  Void.  — 
Tennant's  Case,  Davies  Pat.  Cas.  429,  1  Websl. 
Pat.  Cas.  125,  1  Abb.  Pat.  Cas.  115;  Banner- 
man  v.  Sanford,  99  Fed.  Rep.  294,  39  C.  C.  A, 
534,  affirming  85  Fed.  Rep.  448;  Carter  v. 
Perry,  8  Pat.  Off.  Gaz.  518,  2  Op.  Any. -Gen. 
571.  But  see  Reutgen  v.  Kanowrs,  I  Wash. 
(U.  S.)  168,  20  Fed.  Cas.  No.  11,710,  with  which 
compare  Slemmer's  Appeal,  58  Pa.  St.  155,  98 
Am.  Dec.  248. 
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c.  Evidence.  — A  joint  patent  is  prima  facie  evidence  of  a  joint  inven- 
tion,1 and  to  overthrow  this  presumption  the  evidence  must  be  clear  and 
satisfactory,2  because  the  objection  is  merely  formal  and  is  not  favored.3  The 
assignment  of  an  interest  in  the  invention  does  not  show  that  the  assignor 
was  not  the  sole  inventor.4 

V.  Proceedings  to  Obtain  Patent  —  1.  Application  in  General  —  General 
Requisites.  —  An  application  for  a  patent  must  conform  in  all  respects  to  the 
requirements  of  the  law  or  the  patent  granted  thereon  will  be  void.5  The 
principal  requisites  of  an  application  for  a  patent  are  a  petition,  specification 
or  description,  claim,  and  oath.  In  certain  cases  the  application  must  be 
accompanied  by  drawings,  models,  or  specimens.  These  requisites  will  be 
separately  considered. 

2.  Petition.  —  The  petition  is  a  communication  addressed  to  the  commis- 
sioner of  patents,  requesting  the  grant  of  letters  patent  for  the  invention 
described  in  the  specifications.6  A  proper  petition  is  a  condition  precedent 
to  the  grant  of  a  valid  patent.7  The  petition  is  merely  formal  and  does  not 
describe  the  invention  except  by  reference  to  the  specification.8 

3.  Specification  and  Description  —  a.  Contents  and  Sufficiency  —  in 
General.  —  The  applicant  for  a  patent  must  make  and  file  in  the  patent  office  a 
written  description  of  the  invention,  and  of  the  manner  and  process  of  mak- 
ing, constructing,  compounding,  and  using  it,  in  such  full,  clear,  concise,  and 
exact  terms,  as  to  enable  any  person  skilled  in  the  art  or  science  to  which  it 
relates,  or  with  which  it  is  most  nearly  connected,  to  make,  construct,  com- 
pound, and  use  the  same,9  without  further  experiment  or  the  exercise  of 


1.  Presumption  from  Joint  Patent.  —  Consoli- 
daied  Bunging  Apparatus  Co.  v.  Woerle,  29 
Fed.  Rep.  449;  Belle  Patent  Button  Fastener 
Co.  v.  Lucas,  28  Fed.  Rep.  371;  Gottfried 
v.  Phillip  Best  Brewing  Co.,  5  B.  &  A.  Pat. 
Cas.  4,  10  Fed.  Cas.  No.  5,633. 

2.  Consolidated  Bunging  Apparatus  Co.  v. 
Woerle,  29  Fed.  Rep.  449;  Gottfried  v.  Phillip 
Best  Brewing  Co.,  5  B.  &  A.  Pat.  Cas.  4,  10 
Fed.  Cas.  No.  5,633. 

The  testimony  of  one  of  two  joint  patentees 
and  alleged  joint  inventors,  that  he  was  in 
fact  the  sole  inventor,  is  neutralized  by  his 
former  oath,  taken  for  the  purpose  of  obtain- 
ing the  patent.  Schlicht,  etc.,  Co.  v.  Chicago 
Sewing-Mach.  Co.,  36  Fed.  Rep.  585. 

3.  Consolidated  Bunging  Apparatus  Co.  v. 
Woerle,  29  Fed.  Rep.  449. 

4.  Assignment  of  Interest.  —  Fraser  v.  Gates, 
118  111.  99. 

5.  Compliance  with   Conditions  Precedent.  — 

Eagleton  Mfg.  Co.  v.  West,  etc.,  Mfg.  Co.,  in 
U.  S.  490;  In  re  Drawbaugh,  9  App.  Cas.  (D. 
C.)  219. 

6.  Petition  Defined.  —  Robinson  on  Patents, 
§453- 

7.  Petition  Necessary. —  U.  S.  Rev.  Stat., 
§  4888;  Hogg  v.  Emerson,  6  How.  (U.  S.)  437; 
Railway  Register  Mfg.  Co  v.  Broadway,  etc., 
R.  Co.,  26  Fed.  Rep.  522,  citing  U.  S.  Rev. 
Stat.,  §4886,  and  Eagleton  Mfg.  Co.  v.  West, 
etc.,  Mfg  Co.,  in  U.  S.  490. 

8.  Hogg  v.  Emerson,  6  How.  (U.  S.)  480. 
But  see  Evans  v.  Chambers,  2  Wash.  (U.  S.) 
125. 

9.  Necessity  and  Sufficiency  in  General.  —  U. 
S.  Rev.  Stat.,  §  4888  Lowell  Lewis.  1  Mason 
(U.  S.)  182,  1  Robb  Pat.  Cas.  131;  Brooks  v. 
Jenkins,  3  McLean  (U.  S.)  432:  Wintermuie  v. 
Redington,  1  Fish.  Pat.  Cas.  239;  Page 
v.  Ferry,  r  Fish.  Pat    Cas.  29S;  Seymour  ?. 


Osborne,  3  Fish.  Pat.  Cas.  555;  Teese  v. 
Phelps,  McAll.  (U.  S.)48;  Westlake  v.  Carter. 
6  Fish.  Pat.  Cas.  519,  4  Pat.  Off.  Gaz.  636; 
Smith  r.  Prior,  2  Sawy.  (U.  S.)  461,  6  Fish. 
Pat.  Cas.  469;  Tilghman  v.  Mitchell,  4  Fish. 
Pat.  Cas.  599;  Magic  Ruffle  Co.  v.  Douglas,  2 
Fish.  Pat.  Cas.  330;  Singer  v.  Walmsley,  1 
Fish.  Pat.  Cas.  55S;  Hovey  v.  Stevens, 
3  Woodb.  &  M.  (U.  S.)  17,  2  Robb  Pat.  Cas. 
567;  Gray  v.  James,  Pet.  (C.  C.)  394,  1  Robb 
Pat.  Cas.  120;  Judson  v.  Moore,  1  Bond  (U. 
S.)  285,  1  Fish.  Pat.  Cas.  544;  Wayne  v. 
Holmes,  2  Fish.  Pat.  Cas.  20,  1  Bond  (U.  S.) 
27;  Winans  v.  Schenectady,  etc.,  R.  Co.,  2 
Blatchf.  (U.  S.)  279;  Grant  v.  Raymond,  6  Pet. 
(U.  S.)  218,  1  Robb  Pat.  Cas.  604;  Downton  v. 
Yaeger  Milling  Co.,  I  McCrary  (U.  S.)  26,  1 
Fed.  Rep.  199,  17  Pat.  Off.  Gaz.  906;  Schneider 
v.  Thill,  5  B.  &  A.  Pat.  Cas.  565;  Siilwell,  etc.. 
Mfg.  Co.  v.  Cincinnati  Gaslight,  etc.,  Co..  1 
B.  &  A.  Pat.  Cas.  610,  7  Pat.  Off.  Gaz.  829; 
Badische  Anilin,  etc.,  Fabrik  v.  Higgin,  n 
Blatchf.  (U.  S.)  290,  3  B.  &  A.  Pat.  Cas.  462", 
14  Pat.  Off.  Gaz.  414;  Hogg  v.  Emerson,  6 
How.  (U.  S.)  485;  Woodworth  v.  Wilson,  4 
How.  (U.  S.)  712;  Gill  v.  Wells,  22  Wall. 
(U.  S.)  1;  Seymour  v.  Osborne,  n  Wall.  (U. 
S.)  516;  Parks  v.  Booth,  102  U.  S.  101;  Bates 
v.  Coe,  98  U.  S.  34;  Dunbar  v.  Myers,  94  U. 
S.  196;  Hensel-Colladay  Co.  v.  Rosenau,  105 
Fed.  Rep.  96S;  Webster  Loom  Co.  v  Hig- 
gins,  105  U.  S.  580,  21  Pat.  Off.  Gaz.  2031; 
Shive  v.  Keystone  Standard  Watch  Co.,  41 
Fed.  Rep.  434;  Pullman  Palace  Car  Co.  v. 
Wagner  Palace  Car  Co.,  3S  Fed.  Rep.  416; 
Libbey  v.  Mt.  Washington  Glass  Co.,  26  Fed. 
Rep.  757;  Phillips  v.  Risser,  26  Fed.  Rep.  308; 
Wyeth  r.  Stone,  !  Story  (U.  S.)  273,  30  Fed. 
Cas.  No.  18,107;  Wayne  *•.  Holmes,  1  Bond 
(U.  S  )  27,  29  Fed.  Cas.  No.  17,303;  Sullivan 
v.  Redfield,  1  Paine  (U.  S.)  441,  23  Fed.  Cas. 
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further  invention.* 

The  Essential  Features  of  the  invention  necessary  to  make  it  accomplish  the 
desired  result  must  be  shown  in  the  specification.2 

Certainty  of  Description.  —  The  description  must  be  sufficient  to  distinguish  the 
thing  invented  from  all  others.3  Where  the  description  is  not  sufficiently 
full,  certain,  and  specific,  the  patent  is  void.4  But  immaterial  or  minor  errors, 
omissions,  or  inaccuracies  in  the  description  will  not  invalidate  the  patent.5 

Prior  state  of  the  Art.  —  In  passing  upon  its  sufficiency  the  specification  and 
description  must  be  read  in  view  of  the  prior  state  of  the  art  immediately  con- 
nected with  the  subject  matter.6  What  is  in  common  use  and  well  known  to 
those  skilled  in  the  art  need  not  be  described.7 

Addressed  to  Persons  skilled  in  Art.  —  The  description  is  sufficient  if  the  inven- 
tion can  be  constructed  therefrom  and  put  into  practice  by  the  exercise  of 
ordinary  mechanical  skill  and  judgment,8  by  those  skilled  in  the  particular 


No.  13,597;  Page  v.  Ferry,  1  Fish.  Pat.  Cas. 
298,  18  Fed.  Cas.  No.  ro,662;  Mabie  v.  Haskell, 
2  Cliff.  (U.  S.)  507,  15  Fed.  Cas.  No.  8,653; 
Burrows  v.  Wetherill,  McA.  Pat.  Cas.  315,  4 
Fed.  Cas.  No.  2,208. 

1.  Further  Experiment  Necessary.  —  Tyler  v. 
Boston,  7  Wall.  (U.  S.)  330;  Howard  v.  Detroit 
Stove  Works,  150  U.  S.  167;  Badische  Anilin, 
etc.,  Fabrik  v.  Kalle,  94  Fed.  Rep.  167;  Lock- 
wood  v.  Faber,  27  Fed.  Rep.  63. 

A  specification  is  not  sufficienily  clear  which 
requires  experiment  and  the  solution  of  a 
problem  before  the  device  can  be  constructed. 
Webster  Loom  Co.  v.  Higgins,  105  U.  S.  580, 
16  Pat.  Off.  Gaz.  675. 

2.  Essential  Features  of  Invention.  —  Howard 
v.  Detroit  Stove  Works,  150  U.  S.  164;  Russell 
v.  Dodge,  93  U.  S.  460;  Sewall  v.  Jones,  91  U. 
S.  171;  Miller  v.  Mawhinney  Last  Co.,  105 
Fed.  Rep.  523,  44  C.  C.  A.  581;  Carr  u.  Rice, 
1  Fish.  Pat.  Cas.  198,  5  Fed.  Cas.  No.  2,440; 
Barry  v.  Gugenheim,  5  Fish.  Pat.  Cas.  452,  2 
Fed.  Cas.  No.  1,061. 

3.  Diitinguishing  Invention  from  Others.  — 
In  re  Davis,  McA.  Pat.  Cas.  628,  7  Fed.  Cas. 
No.  3,617;  Brooks  v.  Jenkins,  3  McLean  (U. 
S.)  432,  4  Fed.  Cas.  No.  1,953;  Bray  v.  Harts- 
horn, 1  Cliff.  (U.  S.)  538,  4  Fed.  Cas.  No.  1,820; 
Brown  v.  Hall,  6  Blatchf.  (U.  S.)  401,  4  Fed. 
Cas.  No.  2,008. 

4.  Fatal  Uncertainty  in  Description.  —  Brooks 
v.  Jenkins,  3  McLean  (U.  S.)  432;  Dixon  v. 
Moyer,  4  Wash.  (U.  S.)  68,  1  Robb  Pat.  Cas. 
324;  Head  v.  Stevens,  19  Wend.  (N.  Y.)  411; 
Wheeler  v.  Clipper  Mower,  etc.,  Co.,  6  Fish. 
Pat.  Cas.  1.  10  Blatchf.  (U.  S.)  181,  2  Pat. 
Off.  Gaz.  442;  Grant  v.  Raymond,  6  Pet.  (U. 
S.)  218;  Mitchell  v.  Tilghman,  19  Wall.  (U.  S.) 
287;  Seymour  v.  Osborne,  n  Wall.  (U.  S.)  541; 
Incandescent  Lamp  Palent,  159  U.  S.  465; 
Howard  v.  Detroit  Stove  Works,  150  U.  S.  164; 
Celluloid  Mfg.  Co.  v.  Russell,  37  Fed.  Rep. 
676;  Whittemore  v.  Cutter,  r  Gall.  (U.  S.)  429, 
29  Fed.  Cas.  No.  17,600;  Whitney  v.  Carter, 
29  Fed.  Cas.  No.  17,583;  Parker  v.  Stiles,  5 
McLean  (U.  S.)  44,  j8  Fed.  Cas.  No.  io,74g; 
Park  v.  Little,  3  Wash.  (U.  S.)  198,  18  Fed. 
Cas.  No.  10,715;  Parham  v.  American  Button- 
hole, etc.,  Mach.  Co.,  4  Fish.  Pat.  Cas.  468,  18 
Fed.  Cas.  No.  10,713;  Lowell  v.  Lewis,  1 
Mason  (U.  S.)  182,  15  Fed.  Cas.  No.  8,568; 
Gray  v.  James,  Pet.  (C.  C.)  394,  10  Fed.  Cas. 

No.  5,718 ;  Grant  v.  ,  10  Fed.  Cas.  No. 

5,701;  Blake  v.  Stafford,  6  Blatchf.  (U.  S.)  195, 
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3  Fed.  Cas.  No.  1,504;  Aultman  v.  Holley,  6 
Fish.  Pat.  Cas.  534,  11  Blatchf.  (U.  S.)  317,  5 
Pat.  Off.  Gaz.  3. 

5.  Immaterial  Defects  in  Description.  —  Ault- 
man v.  Holley,  11  Blatchf.  (U.  S.)  317,  6  Fish. 
Pat.  Cas.  534,  5  Pat.  Off.  Gaz.  3;  Blanchard's 
Gun-Stock  Turning  Factory  v.  Warner,  1 
Blatchf.  (U.  S._)  258;  Swift  v.  Whisen,  2  Bond 
(U.  S.)  115,  3  Fish.  Pat.  Cas.  343;  Tilghman  v. 
Werk,  1  Bond  (U.  S.)  511,  2  Fish.  Pat.  Cas. 
229;  Corn-Planter  Patent,  23  Wall.  (U.  S.)  181, 
6  Pat.  Off.  Gaz.  392;  Eames  v.  Cook,  2  Fish. 
Pat.  Cas.  146;  Hovey  v.  Stevens,  3  Woodb.  & 
M.  (U.  S.)  17,  2  Robb  Pat.  Cas.  567;  Wyelh  v. 
Stone,  1  Story  ((J.  S.)  273,  30  Fed.  Cas.  No. 
18,107;  Whitney  v.  Carter,  29  Fed.  Cas.  No. 
I7,583;  Singer  v.  Walmsley,  1  Fish.  Pat.  Cas. 
558,  22  Fed.  Cas.  No.  12,900;  Kneass  v. 
Schuylkill  Bank,  4  Wash.  (U.  S.)  9,  14  Fed. 
Cas.  No.  7,875;  Adams  v.  Joliet  Mfg.  Co.,  3  B. 
&  A.  Pat.  Cas.  1,  1  Fed.  Cas.  No.  56;  Michaelis 
v.  Roessler,  34  Fed.  Rep.  325;  Ligovvski  Clay- 
Pigeon  Co.  v.  American  Clay-Bird  Co.,  34  Fed. 
Rep.  328. 

Construction  of  Ambiguity  in  Specification  in 
Favor  of  Plaintiff.  —  Union  Edge  Setter  Co.  v. 
Keith,  139  U.  S.  530. 

6.  Prior  State  of  the  Art.  —  Lawther  v.  Hamil- 
ton, 124  U.  S.  1;  Tompkins  v.  Gage,  5  Blatchf. 
(U.  S.)  268,  24  Fed.  Cas.  No.  14,088.  See  also 
infra,  this  title,  Construction  of  Letters  Patent. 

7.  Things  Well  Known  or  in  Common  Use.  — 
Hogg  v.  Emerson,  6  How.  (U.  S.)  437;  Brooks 
v.  Jenkins,  3  McLean  (U.  S.)  432;  Dorsey 
Harvester  Revolving-Rake  Co.  v.  Marsh,  6 
Fish.  Pat.  Cas.  387,  9  Phila.  (Pa.)  395,  30  Leg. 
Int.  (Pa.)  169;  Lalance,  etc.,  Mfg.  Co.  v. 
Habermann  Mfg.  Co.,  53  Fed.  Rep.  375;  Edi- 
son Electric  Light  Co.  v.  U.  S.  Electric  Light- 
ing Co.,  52  Fed.  Rep.  300:  Shive  v.  Keystone 
Standard  Watch  Co.,  41  Fed.  Rep.  434;  Cellu- 
loid Mfg.  Co.  v.  Russell,  37  Fed.  Rep.  676; 
Kneass  v.  Schuylkill  Bank,  4  Wash.  (U.  S.)  9, 
14  Fed.  Cas.  No.  7,875;  Gibbs  v.  Ellithorp, 
McA.  Pat.  Cas.  702,  10  Fed.  Cas.  No.  5,383. 

The  kind  of  power  to  be  employed,  or  the 
means  of  applying  it,  need  not  be  described. 
Carr  v.  Rice,  1  Fish.  Pat.  Cas.  198;  Waterbury 
Brass  Co.  v.  Miller,  9  Blatchf.  (U.  S.)  77,  5 
Fish.  Pat.  Cas.  48;  Lippincott  v.  Kelly,  I  West. 
L.  J.  513,  15  Fed.  Cas.  No.  8,381. 

8.  Sufficiency  for  Construction  and  Practice  of 
Invention.  —  Monce  v.  Adams,  12  Blatchf.  (U. 
S.)  7,  7  Pat.  Off.  Gaz.  177,  1  B.  &  A.  Pat.  Cas. 
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art  to  which  the  invention  relates.1 

So  the  Drawings  and  Models,  if  there  are  any,  are  to  be  taken  into  consideration 
in  determining  whether  the  specification  is  sufficiently  clear.*  The  specifica- 
tions will  be  held  sufficiently  definite  if,  when  taken  in  connection  with  the 
model  and  drawings  filed,  the  invention  has  been  communicated  to  the  pub- 
lic, so  that  an  ordinarily  skilful  workman  in  the  art  would  be  able  to  carry  it 
into  execution.3 

The  Scientific  Principles  or  Theory  upon  which  the  device  operates  need  not  be 
known  to  the  inventor,  provided  the  thing  to  be  done  is  described  so  that  it 
can  be  done.4 

Matters  Not  Claimed  as  New,  although  mentioned  in  the  specifications,  are 
admitted  to  be  old  and  need  not  be  particularly  described.* 

Mode  of  Applying  invention.  —  The  specification  need  not  state  all  the  modes  of 
carrying  out  the  invention,  but  the  inventor  must  state  the  best  mode  he 
knows;  and  if  he  does  so  the  specification  is  sufficient  though  there  may  be 
in  fact  a  better  mode.6 


126;  Mowry  v.  Whitney,  5  Fish.  Pat.  Cas.  513; 
Swift  v.  Whisen,  3  Fish.  Pat.  Cas.  343,  2  Bond 
(U.  S.)  115;  Judson  v.  Moore,  1  Fish.  Pat.  Cas. 
544,  1  Bond  (U.  S.)  285;  Page  v.  Ferry,  1  Fish. 
Pat.  Cas.  298;  Kneass  :•.  Schuylkill  Bank,  4 
Wash.  (U.  S.)  9,  1  Robb  Pat,  Cas.  303;  Pearce 
v.  Mulford,  102  U.  S.  112,  18  Pat.  Off.  Gaz. 
1223;  Union  Paper-Bag  Co.  v.  Nixon,  6  Fish. 
Pat.  Cas.  402,  4  Pat.  Off.  Gaz.  31;  Stilwell,  etc., 
Mfg.  Co.  v.  Cincinnati  Gaslight,  etc.,  Co.,  1  B. 
&  A.  Pat.  Cas.  610,  7  Pat.  Off.  Gaz.  S29;  Emer- 
son Co.  v  Nimocks,  99  Fed.  Rep.  737,  40  C.  C. 
A.  87;  Rapid  Service  Store  R.  Co.  v.  Taylor, 
43  Fed.  Rep.  249;  Pullman  Palace  Car  Co.  v. 
Wagner  Palace  Car  Co.,  38  Fed.  Rep.  416; 
Am  Ende  v.  Seabury,  36  Fed.  Rep.  593;  Han- 
cock Inspirator  Co.  v.  Lally,  27  Fed.  Rep.  88. 

1.  Addressed  to  Persons  Skilled  in  Art.  — 
Tompkins  v.  Gage,  2  Fish.  Pat.  Cas.  577,  5 
Blatchf.  (U.  S.)  268;  Treadwell  v.  Parrott,  3 
Fish.  Pal.  Cas.  124,  5  Blatchf.  (U.  S.)  370; 
Mabie  v.  Haskell,  2  Cliff.  (U.  S.)  507;  Forbes 
v.  Barslow  Store  Co.,  2  Cliff.  (U.  S.)  379;  Smith 
v.  O'Connor,  6  Fish.  Pat.  Cas.  469,  4  Pat.  Off. 
Gaz.  633;  Page  v.  Ferry,  1  Fish.  Pat.  Cas.  298; 
Lippincott  v.  Kelly,  1  West.  L.  J.  513,  15  Fed. 
Cas.  No.  8,381;  Brooks  v.  Bicknell.  3  McLean 
(U.  S.)  250,  2  Robb  Pat.  Cas.  118;  Many  v. 
Sizer,  1  Fish.  Pat.  Cas.  17;  Wood  v,  Underhill, 
5  How.  (U.  S.)  1;  Klein  v.  Russell,  19  Wall. 
(U.  S.)  433;  Seabury  v.  Am  Ende,  152  U.  S. 
561;  Lawther  v.  Hamilton,  124  U.  S.  1;  Webster 
Loom  Co.  v.  Higgins,  105  U.  S.  580;  Shive  v. 
Keystone  Standard  Watch  Co.,  41  Fed.  Rep. 
434;  Whitney  v.  Emmett,  Baldw.  (U.  S.)  303, 
29  Fed.  Cas.  No.  17,585;  Tilghman  v.  Proctor, 
102  U.  S.  728. 

2.  Drawings  or  Models.  —  Singer  <<.  Walmsley, 
1  Fish.  Pat.  Cas.  558;  Earle  v.  Sawyer,  4 
Mason  (U.  S.)  1,  1  Robb  Pat.  Cas.  491;  Hogg 
71.  Emerson,  6  How.  (U.  S.)  437;  Washburn  v. 
Gould,  3  Story  (U.  S.)  122  2  Robb  Pat.  Cas. 
206;  Edison  Electric  Light  Co.  v.  U.  S.  Electric 
Lighting  Co.,  52  Fed.  Rep.  300,  11  U.  S.  App. 
1;  Holt  v.  Kendall,  26  Fed.  Rep.  622. 

But  where  a  portion  of  the  invention  is  not 
described  at  all  in  the  specifications  the  fact 
that  it  is  shown  in  the  drawings  is  not  suffi- 
cient.   Gunn  v.  Savage,  30  Fed.  Rep.  366. 

3.  Specifications  in  Connection  with  Drawings  or 
Models.  —  Wayne  v.  Holmes,  1  Bond  (U.  S.)  27, 
29  Fed.  Cas.  No.  17,303;  In  re  Walsh  McA. 


Pat.  Cas.  530,  29  Fed.  Cas.  No.  17,112;  Vogler 
v.  Semple,  7  Biss.  (U.  S.)382,  28  Fed.  Cas.  No. 
16,987;  Stephens  v.  Salisbury,  McA.  Pat.  Cas. 
379,  22  Fed.  Cas.  No.  13,369;  Teese  v.  Phelps, 
McAll.  (U.  S.)  48,  23  Fed.  Cas.  No.  13.819; 
Stanley  v.  Whipple,  2  McLean  (U.  S.)  35,  22 
Fed.  Cas.  No.  13,286;  Singer  v.  Walmsley,  1 
Fish.  Pat.  Cas.  558,  22  Fed.  Cas.  No.  12,900; 
St.  Louis  Stamping  Co.  v.  Quinby,  4  B.  &  A. 
Pat.  Cas.  192,  21  Fed.  Cas.  No.  12,240;  Lippin- 
cott v.  Kellv,  1  West.  L.  J.  513,  15  Fed.  Cas. 
No.  8,381;  Judson  v.  Moore,  1  Bond  (U.  S.) 
285,  14  Fed.  Cas.  No.  7,569;  Forbes  v.  Barstow 
Stove  Co.,  2  Cliff.  (U.  S.)  379,  9  Fed.  Cas.  No. 

4,923;  Grant  v.  ,  10  Fed.  Cas.  No.  5,701; 

Dorsey  Harvester  Revolving-Rake  Co.  v. 
Marsh,  6  Fish.  Pat.  Cas.  387,  7  Fed.  Cas.  No. 
4,014;  Calkins  v.  Bertraud,  6  Biss.  (U.  S.)  494. 
4  Fed.  Cas.  No.  2,317;  Brooks  v.  Bicknell,  3 
McLean  (U.  S.)  250,  4  Fed.  Cas.  No.  1,944; 
American  Hide,  etc.,  Splitting,  etc.,  Mach.  Co. 
v.  American  Tool,  etc.,  Co.,  Holmes  (U.  S.) 
503,  1  Fed.  Cas.  No.  302;  Allen  v.  Hunter,  6 
McLean  (U  S.)  303,  r  Fed.  Cas.  No.  225. 

4.  Principle  or  Theory  of  Invention.  —  Andrews 
v.  Cross,  19  Blatchf.  (U.  S  )  294.  8  Fed.  Rep. 
269;  Cahill  v.  Beckford,  Holmes  (U.  S.)  48; 
Eames  v.  Andrews,  122  U.  S.  40;  National 
Meter  Co.  v.  Thomson  Meter  Co.,  106  Fed. 
Rep.  531;  Woodward  v.  Dinsmore.  4  Fish. 
Pat.  Cas.  163,  30  Fed.  Cas.  No.  18.003. 

The  Assignment  of  a  Wrong  Rule  of  Physics  as 
the  cause  of  the  result  obtained  does  not  affect 
the  validity  of  the  patent.  Emerson  Co.  v. 
Nimocks,  gg  Fed.  Rep.  737,  40  C.  C.  A.  87. 

5.  Winans  v.  New  York,  etc.,  R.  Co.,  I 
Fish.  Pat.  Cas.  213,  30  Fed.  Cas.  No. 
17,863. 

6.  Mode  of  Applying  Invention.  —  U.  S.  Rev. 

Stat.,  §  488S;  Whitney  v.  Emmett,  Baldw.  (U. 
S.)  303"";  Dibble  v.  Augur,  7  Blatchf.  (U.  S.)  86; 
Carver  v.  Brainiree  Mfg.  Co.,  2  Story  (U.  S.) 
432,  2  Robb  Pat.  Cas.  141 ;  Blanchard  v.  Eld- 
ridge,  1  Wall.  Jr.  (C.  C.)  337,  2  Robb  Pat.  Cas. 
737;  Tilghman  v.  Proctor.  102  U.  S.  728;  Grier 
v.  Castle,  17  Fed.  Rep.  523;  Page  v.  Ferry,  18 
Fed.  Cas.  No.  10,662,  1  Fish.  Pat.  Cas.  298; 
Lorillard  v.  McDowell,  2  B.  &  A.  Pat.  Cas. 
531;  Union  Sugar  Refinery  v.  Matthiessen,  2 
Fish.  Pat.  Cas.  600;  Magic  Ruffle  Co.  v. 
Douglas,  2  Fish.  Pat.  Cas.  330;  In  re  Mus- 
grave,  10  App.  Cas.  (D.  C.)  170. 


354 


Volume  XXII. 


Proceedings  to  Obtain  Patent. 


PA  TENTS. 


Specification  and  Description. 


b.  Questions  for  Court  and  Jury.  —  The  sufficiency  of  the  description 
is  a  question  of  fact  for  the  jury.1  But  the  sufficiency  of  the  description  as 
regards  the  construction  of  known  words  is  a  question  of  law  for  the  court.2 

c.  Particular  Classes  of  Inventions  —  (i)  Machines.  —  In  the  case 
of  a  machine,  the  applicant  must  explain  its  principle,  and  point  out  the  best 
mode  in  which  he  has  contemplated  applying  that  principle,  so  as  to  dis- 
tinguish it  from  other  inventions.3  The  material  of  which  the  parts  of  a 
machine  are  made  need  not  be  specified.4  Where  an  entire  machine  is 
claimed,  all  the  parts  essential  to  its  practical  working  and  use  must  be 
specified  and  described.5  Where  an  invention  does  not  embrace  an  entire 
machine,  the  part  claimed  should  be  specified  and  pointed  out  so  that  persons 
may  use  the  machine  without  the  invention  if  they  see  fit,6  and  it  is  not  neces- 
sary to  describe  the  entire  machine.7 

(2)  Composition  of  Matter.  —  Where  the  subject  of  the  invention  is  a  com- 
position of  matter,  the  ingredients  must  be  named  or  described,8  and  the 
proportions  thereof  given,9  with  the  manner  or  process  of  mixing  or  com- 
pounding the  ingredients  so  as  to  produce  the  desired  result.10  Nothing  must 
be  left  to  experiment.11  The  composition  itself  should  be  described  either 
by  giving  its  essential  characters  or  by  stating  it  as  the  result  of  the  process 
described.12 

(3)  Combinations.  —  Where  the  invention  consists  merely  of  a  new  com- 
bination of  old  elements  or  devices  which  produces  a  new  result,  the  elements 
of  the  combination  must  be  named,  their  mode  of  operation  given,  and  the 
result  pointed  out.13    But  it  is  not  necessary  to  include  in  the  claim  and 


1.  Sufficiency  a  Question  for  Jury.  —  Forbes  v. 
Rarstow  Stove  Co.,  2  Cliff.  (U.  S.)  379;  Battin 
v.  Taggert,  17  How.  (U.  S.)  74;  Hogg  v.  Emer- 
son, 6  How.  (U.  S.)  484;  Wood  v.  Underhill,  5 
How.  (U.  S.)  1;  Evans  v.  Eaton,  7  Wheat.  (U. 
S.)  356. 

2.  Construction  a  Question  for  Court.  —  Forbes 
v.  Barstow  Stove  Co.,  2  Cliff.  (U.  S.)  379;  Hogg 
v.  Emerson,  6  How.  (U.  S.)  437,  affirmed  in  11 
Kow.  (U.  S.)  587;  Wood  v.  Underhill,  5  How. 
(U.  S.)  1 ;  Reutgen  v.  Kanowrs,  r  Wash.  (U.  S.) 
i63. 

3.  Description  of  Machine.  —  U.  S.  Rev.  Stat., 
§  4888;  Brooks  v.  Jenkins,  3  McLean  (U.  S.) 
432;  Singer  v.  Walmsley,  1  Fish.  Pat.  Cas.  558, 
22  Fed.  Cas.  No.  12,900;  Seymour  v.  Osborne, 
11  Wall.  (U.  S.)  540;  Parks  v.  Booth,  102  U.  S. 
101;  Temple  Pump  Co.  v.  Goss,  etc.,  Mfg. 
Co.,  30  Fed.  Rep.  440;  Waterbury  Brass  Co.  v. 
Miller.  9  Blatchf.  (U.  S.)  77,  29  Fed.  Cas.  No. 
17,254;  Parham  v.  American  Buttonhole,  etc., 
Mach.  Co.,  4  Fish.  Pat.  Cas.  468,  18  Fed.  Cas. 
No.  10,713;  Page  v.  Ferry,  1  Fish.  Pat.  Cas. 
2g3,  18  Fed.  Cas.  No.  10,662;  In  re  Davis, 
McA.  Pat.  Cas.  628,  7  Fed.  Cas.  No.  3,617. 

4.  Material  Used  in  Construction.  —  Bailey 
Washing,  etc.,  Mach.  Co.  v.  Lincoln,  4  Fish. 
Pat.  Cas.  379;  Brooks  v.  Bicknell,  3  McLean 
(U.  S.)  250,  2  Robb  Pat.  Cas.  118,  4  Fed.  Cas. 
No.  1,944;  Aiken  v.  Bemis,  3  Woodb.  &  M. 
(U.  S.)  348,  2  Robb  Pat.  Cas.  644. 

5.  Entire  Machine.  —  Parham  v.  American 
Buttonhole,  etc.,  Mach.  Co.,  4  Fish.  Pat.  Cas. 
V-f->- 

6.  Parts  of  Machine.  —  Seymour  v.  Osborne, 
11  Wall.  (U.  S.)  516;  Parks  v.  Booth,  102  U. 
S.  101. 

7.  Parham  v.  American  Buttonhole,  etc., 
Mach.  Co.,  4  Fish.  Pat.  Cas.  486;  Parks  v. 
Booth,  102  U.  S.  102. 

8.  Naming    Ingredients.  —  Sturz   v.  De  La 


Rue,  5  Russ.  323;  Savory  v.  Price,  R.  & 
M.  1,  21  E.  C.  L.  365,  1  Webst.  Pat.  Cas. 
83;  Bickford  v.  Skewes,  I  Webst.  Pat.  Cas. 
214;  Turner  v.  Winter,  1  Webst.  Pat.  Cas.  77; 
Wood  v.  Underhill,  5  How.  (U.  S.)  1,  2  Robb 
Pat.  Cas.  588;  Jenkins  v.  Walker,  Holmes 
(U.  S.)  120,  5  Fish.  Pat.  Cas.  347;  Tyler  v. 
Boston,  7  Wall.  (U.  S.)  327;  Tarr  v.  Folsom, 
Holmes  (U.  S.)  314;  Badische  Anilin,  etc., 
Fabrik  v.  Kalle,  94  Fed.  Rep.  167;  Keith  v. 
Hobbs,  69  Mo.  84. 

9.  Statement  of  Proportions.  —  Patent  Type- 
Founding  Co.  v.  Richard,  6  Jur.  N.  S.  39; 
Incandescent  Lamp  Patent,  159  U.  S.  465; 
Seabury  v.  Am  Ende,  152  U.  S.  561;  Goodyear 
v.  Wait,  5  Blatchf.  (U.  S.)  468;  Tarr  v.  Folsom, 
Holmes  (U.  S.)3I4;  Jenkins  v.  Walker,  Holmes 
(U.  S  J  120;  Wood  v.  Underhill,  5  How.  (U.  S.) 
1;  Grant  v.  Raymond,  6  Pet.  (U.  S.)  218; 
Tyler  v.  Boston,  7  Wall.  (U.  S.)  327;  Francis 
v.  Mellor,  5  Fish.  Pat.  Cas.  153,  I  Pat.  Off. 
Gaz.  48;  Badische  Anilin,  etc.,  Fabrik  v.  Kalle, 
94  Fed.  Rep.  167;  Bowker  v.  Dows,  3  B.  & 
A.  Pat.  Cas.  518,  15  Pat.  Off.  Gaz.  510. 

10.  Manner  or  Process  of  Compounding.  —  Sea- 
bury  v.  Am  Ende,  152  U.  S.  561,  36  Fed.  Rep. 
593;  Jenkins  v.  Walker,  5  Fish.  Pat.  Cas.  347. 

11.  Experiment. — Jenkins  v.  Walker,  Holmes 
(U.  S.)  120;  Tyler  v.  Boston,  7  Wall.  (U.  S.) 
330;  Badische  Anilin,  etc.,  Fabrik  v.  Kalle,  94 
Fed.  Rep.  167. 

12.  Description  of  Composition.  —  Badische 
Anilin,  etc.,  Fabrik  v.  Higgin,  15  Blatchf. 
(U.  S.)  290;  Goodyear  v.  New  York  Gutta 
Percha,  etc.,  Co.,  2  Fish.  Pat.  Cas.  312;  Good- 
year v.  Central  R.  Co.,  2  Wall.  Jr.  (C.  C.)  356, 
1  Fish.  Pat.  Cas.  626, 

13.  Sufficiency  of  Description  of  Combination.  — 
Turner  v. Winter,  1  Webst.  Pat.  Cas.  77,  1  Abb. 
Pat.  Cas.  43:  Gill  v.  Wells,  22  Wall.  (U.  S.)  25; 
Gould  v.  Rees,  15  Wall.  (U.  S.)  187;  Seymour 
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description  of  a  combination  all  parts  of  the  machine  or  device  which  are 
necessary  to  its  action,  except  so  far  as  they  enter  into  the  mode  of  combining 
and  arranging  the  elements  of  the  combination.1 

(4)  Art  or  Process.  —  Where  the  subject  of  the  invention  is  an  art  or  pro- 
cess, the  necessary  steps  or  acts  must  be  stated.  If  the  mode  of  doing  them, 
or  the  apparatus  in  or  by  which  the  process  may  be  carried  out,  is  sufficiently 
obvious  to  suggest  itself  to  a  person  skilled  in  the  particular  art,  it  is  suffi- 
cient to  point  out  the  process  to  be  performed  without  giving  supererogatory 
directions  as  to  the  apparatus  or  method  to  be  employed.  But  if  the  mode 
of  applying  the  process  is  not  obvious,  then  a  description  of  a  particular  mode 
by  which  it  may  be  applied  must  be  given.2  A  description  of  one  mode  of 
applying  the  process  is  sufficient  to  protect  the  inventor  in  the  exclusive  use 
of  the  art  or  process,  though  there  may  be  many  modes  in  which  it  may  be 
applied  and  practiced.3  It  is  immaterial  that  the  particular  mode  or  appa- 
ratus described  is  not  the  best  or  the  one  generally  in  use.4 

(5)  Improvements.  —  The  specifications  of  a  patent  for  an  improvement 
must  state  in  what  the  improvement  consists,5  clearly  distinguishing  between 
the  new  and  the  old,  and  to  this  extent  the  old  must  be  described.0  A  patent 
for  an  improvement  without  specifying  the  original  invention,  or  referring  to 
any  thing  for  information,  is  fatally  defective.7  But  the  specifications  need 
not  give  a  particular  description  of  the  machine  improved,8  unless  necessary 

v.  Sievens,  19  Wend.  (N.  Y.)  411;  Street  v.  Sil- 
ver, Bright.  (Pa.)  96. 

The  description  is  sufficient  if  a  practical 
mechanic,  acquainted  with  the  construction  of 
the  old  machine,  can.  with  the  patent  and  dia- 
gram before  him,  adopt  such  improvement. 
Ives  v.  Hamilton,  92  U.  S.426. 

6.  Distinguishing  New  from  Old.  —  Barrett  v. 
Hall,  1  Mason  (U.  S.)  447;  Lowell  v.  Lewis,  1 
Mason  (U.  S.)  1S2,  15  Fed.  Cas.  No.  S,s68; 
Brooks  ;.  Jenkins,  3  McLean  (U.  S.)  432; 
Peterson  v.  Wooden.  3  McLean  (U.  S.)  248; 
Sullivan  r.  Redfield,  1  Paine  (U.  S.)  441 ;  Good- 
year v.  Central  R.  Co.,  2  Wall.  Jr.  (C.  C.)  356, 
Kneass  v.  Schuylkill  Bank,  4  Wash.  (U.  S.)  9; 
Dixon  v.  Moyer,  4  Wash.  (U.  S.)  68;  Evans  v. 
Eaton,  3  Wash.  (U.  S.)  443;  Evans  v.  Hettick, 
3  Wash.  (U.  S.)  40S;  Hovey  v.  Stevens,  3 
Woodb.  &  M.  (U.  S.)  17,  12  Fed.  Cas.  No.  6,746; 
Brown  v.  Selby,  2  Biss.  (U.  S.)  457,  4  Fed.  Cas. 
No.  2,030;  Brooks  v.  Jenkins,  3  McLean  (U. 
S.)  432,  4  Fed.  Cas.  No.  1,953;  Blake  v.  Sperry, 
2  N.  Y.  Leg.  Obs.  251,  3  Fed.  Cas.  No.  1,503; 
Wintermute  v.  Redington,  1  Fish.  Pal.  Cas. 
239;  Gottfried  v.  Phillip  Best  Brewing  Co.,  5 
B.  &  A.  Pat.  Cas.  4. 

7.  Reference  to  Original.  —  Evans  v.  Eaton,  3 
Wash.  ('J.  S.)  443;  Sullivan  v.  Redfield,  1 
Paine  (U.  S.)  441,  23  Fed.  Cas.  No.  13,597; 
Isaacs  v.  Cooper,  4  Wash.  (U.  S.)  259,  13  Fed. 
Cas.  No.  7,096. 

8.  Particular  Description  of  Machine  Improved. 
—  Webster  Loom  Co.  v.  Higgins,  105  U.  S. 
580;  Ives  v.  Hamilton,  92  U.  S.  426;  Valen- 
tine v.  Marshall,  28  Fed.  Cas.  No.  16.812c; 
Emerson  v.  Hogg,  2  Blatchf.  (U.  S.)  1,  8  Fed. 
Cas.  No.  4.440;  Davis  v.  Pair.:cr,  2  Brock.  (U. 
S.)  298,  7  Fed.  Cas.  No.  3,245;  Brooks  v.  Bick- 
nell,  3  McLean  (U.  S.)  250,  4  Fed.  Cas.  No. 
1.944.  Contra,  see  Sullivan  v.  Redfield,  I 
Paine  (U.  S.)44i,  23  Fed.  Cas.  No.  13,597. 

It  is  necessary  to  describe  that  upon  which 
the  invention  is  engrafled  as  well  as  the  in- 
vention itself.  Merrill  v.  Yeomans,  94  U.  S. 
568. 
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v.  Osborne,  11  Wall.  (U.  S.)  516,  3  Fish.  Pat. 
Cas.  555;  Parks  v.  Booth,  102  U.  S.  96,  17  Pat. 
Off.  Gaz.  1089;  Bates  v.  Coe,  98  U.  S.  31; 
Merrill  v  Yeomans,  94  U.  S.  568;  Schneider 
v.  Thill,  5  B.  &  A.  Pat.  Cas.  565;  Schillinger 
v.  Cranford,  4  Mackey  (D.  C.)  450. 

1.  Parham  v.  American  Buttonhole,  etc., 
Mach.  Co.,  4  Fish.  Pat.  Cas.  486;  Furbush  v. 
Cook,  2  Fish.  Pat.  Cas.  669;  Temple  Pump 
Co.  v.  Goss  Pump,  etc.,  Mfg.  Co.,  30  Fed. 
Rep.  440. 

2.  Sufficiency  of  Description  of  Art  or  Process. 

—  Rex  v.  Wheeler,  2  B.  &  Aid.  345;  Booth  v. 
Kinnard,  2  H.  &  N.  84;  Bene  v.  Jeantet,  129 
U.  S.  683;  Lavvther  v.  Hamilton,  124  U.  S.  1 ; 
Allen  v.  Hunter,  6  McLean  (U.  S.)  303;  Mowry 
v.  Whitney,  14  Wall.  (U.  S.)  434;  Telephone 
Cases,  126  U.  S.  1;  Western  Electric  Mfg.  Co. 
v.  Ansonia  Brass,  etc.,  Co.,  114  U.  S.  447; 
Tilghman  v.  Proctor,  102  U.  S.  707;  Cerealine 
Mfg.  Co.  v.  Bates,  101  Fed.  Kep.  272,  41  C.  C. 
A.  341;  Driven-Well  Cases,  16  Fed.  Rep.  387; 
Downton  v.  Yeager  Milling  Co.,  1  Fed.  Rep. 
199;  In  re  Musgrave,  10  App.  Cas.  (D.  C.) 
170. 

3.  Description  of  One  Mode  Sufficient.  —  Bad- 
ische  Anilin,  etc.,  Fabrik  v.  Levinstein,  29  Ch. 
D.  366;  Mowry  v.  Whitney,  14  Wall.  (tj.  S.)62o; 
Tilghman  v.  Proctor,  102  U.  S.  728;  Buchanan 
v.  Howland,  2  Fish.  Pat.  Cas.  341;  Tilghman 
v.  Werk,  2  Fish.  Pat.  Cas.  229;  In  re  Mus- 
grave, 10  App.  Cas.  (D.  C.)  170. 

4.  Tilghman  v.  Proctor,  102  U.  S.  723. 

6.  Pointing  Out  Improvement.  —  Dangerfield 
v.  Jones,  13  L.  T.  N.  S.  142;  McFarlane  v. 
Price,  1  Webst.  Pat.  Cas.  74;  Evans  v.  Eaton,  7 
Wheat.  (U.  S.)  356,  3  Wash.  (U.  S.)  443;  Sey- 
mour v.  Osborne,  11  Wall.  (U.  S.)  541;  Preston 
v.  Manard,  116  U.S.  661;  Peterson  v.  Wooden, 
3  McLean  (U.  S.)  248,  19  Fed.  Cas.  No.  11,038; 
Evans  v.  Hettick,  3  Wash.  (U.  S.)  408,  8  Fed. 
Cas.  No.  4,562;  Dixon  v.  Moyer,  4  Wash.  (U. 
S.)  68,  7  Fed.  Cas.  No.  3,931;  Barrett  v.  Hall, 
1  Mason  (U.  S.)  447,  2  Fed.  Cas.  No.  1,047; 
Bovill  v.  Moore,  1  Abb.  Pat.  Cas.  231;  Head 
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to  make  the  description  of  the  improvement  understood  by  persons  skilled  in 
the  art  to  which  it  relates,  in  which  case  the  whole  machine  or  device  must  be 
described.1  The  improvement  must  be  capable  of  application  by  the  means 
pointed  out.2 

In  the  Case  of  Designs,  the  description  of  an  improvement  must  show  that  the 
new  design  is  original  and  distinctive  of  itself,  and  an  improvement  as  com- 
pared with  other  designs,  and  not  merely  an  improvement  on  some  other 
particular  design.3 

(6)  Manufactures.  —  A  manufacture  may  be  described  either  by  stating  its 
essential  qualities,  or  by  claiming  it  as  the  result  of  a  described  process.4 
But  unless  the  manufacture  is  described  so  that  it  can  be  recognized  apart 
from  the  process  of  making  it,  it  is  protected  by  the  patent  only  when  made 
by  the  described  process.5  Where  the  manufacture  is  sufficiently  described 
so  that  it  may  be  readily  produced,  the  process  or  mode  of  manufacture  need 
not  be  stated.6 

4.  Drawings.  —  Where  the  nature  of  the  case  admits  of  drawings,  the 
applicant  must  furnish  one  copy  signed  by  the  inventor  or  his  attorney  in  fact, 
and  attested  by  two  witnesses,  which  must  be  filed  in  the  patent  office.7  The 
drawings  are  sufficient  if,  in  connection  with  the  specifications,  they  enable  a 
skilful  mechanic  to  construct  the  invention.8  The  references  may  be  written 
on  the  drawings,  and  the  drawings  need  not  be  mentioned  in  the  specifica- 
tions.9 Drawings  are  unnecessary  until  the  patent  issues  and  need  not  accom- 
pany the  application.10  A  destruction  of  the  drawings  by  fire  in  the  patent 
office  will  not  affect  the  rights  of  the  patentee.11 

5.  Specimens  of  Ingredients  and  Composition  of  Matter.  — ■  When  the  invention 
or  discovery  is  of  a  composition  of  matter,  the  applicant,  if  required  by  the 
commissioner,  must  furnish  specimens  of  ingredients,  and  of  the  composition, 
sufficient  in  quantity  for  the  purpose  of  experiment.12  A  failure  to  furnish 
specimens  of  ingredients,  etc.,  does  not  affect  the  validity  of  the  patent.13  It 

1.  Harmar  v.  Playne,  nEastioi;  Emerson  (U.  S.)  77;  Magic  Ruffle  Co.  v.  Douglas,  2 
v.  Hogg,  2  Blatchf.  i'U.  S.)  1;  Many  v.  Jagger,  Fish.  Pat.  Cas.  330;  Matter  of  McCloskey,  3 
1  Blatchf.  (U.  S.)  372;  Wintermute  v.  Reding-  MacArthur  (D.  C.)  14. 

ton,  1  Fish.  Pat.  Cas.  239,  50  Fed.  Cas.  No.  7.  Necessity  of  Drawings.  —  Rev.  Stat.  U.  S., 

17,896.  §  4889;  Winans  v.  Schenectady,  etc.,  R.  Co., 

Distinction  Between  Improvements  on  Patented  2  Blatchf.  (U.  S.)  279;  O'Reilly  v.  Morse,  15 

and  Unpatented  Machines.  —  "  As  to  the  sup-  How.  (U.  S.)  62;  Washburn  v.  Gould,  3  Story 

posed  distinction  between  an  improvement  on  (U.  S.)  133;  Seymour  v.  Brown,  11  Wall.  (U. 

a  machine  patented  and  one  not  so,  there  is  S.)  540;  Parks  v.  Booth,  102  U.  S.  101;  Bram- 

nothing  in  it.    In  both  cases  the  improvement  mer  v.  Schroeder,  (C.  C.  A.)  106  Fed.  Rep.  918; 

must  be  described,  but  with  this  difference.  Consolidated  Brake-Shoe  Co.  v.  Detroit  Steel, 

that  in  the  former  case  it  may  be  sufficient  to  etc.,  Co.,  59  Fed.  Rep.  902;  In  re  Henry,  McA. 

refer  to  the  patent  and  specification  for  a  de-  Pat.  Cas.  467,  11  Fed.  Cas.  No.  6,371. 

scription  of  the  original  machine,  and  then  to  8.  Sufficiency  of  Drawings.  —  American  Hide, 

state  in  what  the  improvements  on  such  origi-  etc.,  Splitting,  etc.,  Mach.  Co.  v.  American 

nal  machine  consist,  whereas  in    the  latter  Tool,  etc.,  Co.,  Holmes  (U.  S.)  503;  Pullman 

case  it  would  be  necessary  to  describe    the  Palace  Car  Co.  v.  Wagner  Palace  Car  Co.,  38 

original  machine  and  also  the  improvement.  Fed.  Rep.  416. 

The  reason  for  this  distinction  is  too  obvious  Effect  of  Error  in  Drawings.  —  See  Consoli- 

to  require  explanation."    Evans  v.  Eaton,  3  dated  Brake-Shoe  Co.  v.   Detroit  Steel,  etc., 

Wash.  (U.  S.)  443.  Co.,  59  Fed.  Rep.  902. 

2.  Mode  of  Application.  —  Whitney  v.  Emmett,  9.  Hogg  v.  Emerson,  6  How.  (U.  S.)  437,  2 
Baldw.  (U.  S  )  303.  Blatchf.  (U.  S.)  1,  8  Fed.  Cas.  No.  4,440. 

3.  Improvement  on  Design.  — Anderson  v.  10.  Need  Not  Accompany  Application. — O'Reilly 
Saint,  46  Fed.  Rep.  760.  v.  Morse,  15  How.  (U.  S.)  62;  French  v.  Rogers, 

4.  Description  of  Manufacture.  —  Pickhardt  v.  1  Fish.  Pat.  Cas.  133,  9  Fed.  Cas.  No.  5,103. 
Packard,    23    Blatchf.  (U.  S.)  23;    Badische  11.  Hogg  v.  Emerson,  6  How.  (U.  S.)  437,  11 
Anilin,  etc.,  Fabrik  v.   Higgin,  15  Blatchf.  How.  (U.  S.)  587. 

(U.  S.)  290.  12.  Rev.  Stat.  U.  S.,  §  4890. 

5.  Cochrane  v.  Badische  Anilin,  etc.,  Fabrik,  13.  Badische  Anilin,  etc.,  Fabrik  v.  Coch- 
in U.  S.  293.  rane,  16  Blatchf.  (D.  S.)  155,  4  B.  &  A.  Pat. 

6.  Process  of  Manufacture.  —  Cohn  v.  U.  S.  Cas.  215;  Tarr  v.  Folsom,  Holmes  (U.  S.)  313, 
Corset  Co.,  93  U.  S.  366,  12  Blatchf.  (U.  S.)  5  Pat.  Off.  Gaz.  92,  I  B.  &  A.  Pat.  Cas.  24, 
225;  Waterbury  Brass  Co.  v.  Miller,  9  Blatchf.  23  Fed.  Cas.  No.  13,756. 
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is  discretionary  with  the  patent  office  to  require  or  dispense  with  specimens.1 

6.  Models.  —  In  all  cases  which  admit  of  representation  by  model,  the  appli- 
cant, if  required  by  the  commissioner,  must  furnish  a  model  of  convenient  size 
to  exhibit  advantageously  the  several  parts  of  his  invention  or  discovery.2 

7.  Claim  —  a.  NECESSITY  AND  PURPOSE.  —  In  the  application  the  inventor 
must  particularly  point  out  and  distinctly  claim  the  part,  improvement,  or 
combination  which  he  claims  as  his  invention.3  The  claim  is  the  measure  of 
the  patentee's  rights,  and  what  is  not  claimed  is  not  patented.4  The  object 
of  requiring  a  specific  claim  is  not  only  to  secure  to  the  inventor  all  to  which 
he  is  entitled,  but  also  to  apprise  the  public  of  what  is  still  open  to  them.5 

b.  Form  and  General  Requisites  —  (i)  In  General.  —  No  particular 
form  is  required  in  the  claim.  All  that  is  necessary  is  for  the  inventor  to 
claim  specifically  his  invention  in  language  sufficiently  clear  and  certain  to 
designate  it  completely  and  precisely.6  If  the  claim  is  too  uncertain  and 
ambiguous  to  do  this  the  patent  is  void,7  or  the  claim  may  properly  be 
rejected.8  The  claim  is  part  of  the  specification,9  and  is  to  be  inserted  at 
the  end  just  before  the  signature. 

(2)  Conformity  to  Description.  —  The  claim  must  correspond  with  the 


1.  Badische  Anilin,  etc.,  Fabrik  v.  Coch- 
rane, 16  Blatchf.  (U.  S.)  155,  2  Fed.  Cas.  No. 
719. 

2.  Necessity  of  Model.  —  U.  S.  Rev.  Stat., 
§  4891 ;  McCormick  v.  Talcott,  20  How.  (U.  S.) 
409;  Hogg  v.  Emerson,  6  How.  (U.S.)  437; 
Seymour  v.  Osborne,  ir  Wall.  (U.  S.)  540; 
Parks  v.  Booth,  102  U.  S.  101;  Draper  v. 
Wattles,  3  B.  &  A.  Pat.  Cas.  618,  7  Fed.  Cas. 
No.  4,073;  Barry  v.  Gugenheim,  5  Fish.  Pat. 
Cas.  452,  2  Fed.  Cas.  No.  1,061. 

3.  U.  S.  Rev.  Slat.,  §  4888. 

4.  Matters  Not  Claimed  Not  Covered  by  Patent. 
—  Pitts  v.  Wemple,  1  Biss.  (U.  S.)  87;  Le 
Fever  v.  Reminglon,  21  Blatchf.  (U.  S.)  So; 
Wheeler  v.  McCormick,  11  Blatchf.  (U.  S.)  334; 
Masury  v.  Anderson,  11  Blatchf.  (U.  S.)  162; 
Meissner  v.  Devoe  Mfg.  Co.,  9  Blatchf.  (U.  S.) 
363;  Waterbury  Brass  Co.  v.  Miller,  9  Blatchf. 
(U.  S.)  77;  Blake  v.  Stafford,  6  Blatchf.  (U.  S.) 
195;  O'Reilly  v.  Morse,  15  How.  (U.  S.)  62; 
Corn-planter  Patent,  23  Wall.  (U.  S.)  181; 
Coupe  v.  Royer,  155  U.  S.  565;  Grant  v.  Wal- 
ter, 148  U.  S.  547;  McClain  v.  Ortmayer,  141 
U.  S.  424;  Howe  Mach.  Co.  v.  National  Needle 
Co.,  134  U.  S.  3S8;  Roemer  v.  Bernheim,  132 
U.  S.  103,  26  Fed.  Rep.  102;  Hartshorn  v.  Sagi- 
naw Barrel  Co.,  119  U.  S.  664;  White  v.  Dun- 
bar, rig  U.  S.  47;  Yale  Lock  Mfg.  Co.  v.  Green- 
leaf,  117  U.  S.  555;  Western  Electric  Mfg.  Co. 
v.  Ansonia  Brass,  etc.,  Co.,  114  U.  S.  447; 
Thompson  v.  Boisselier,  114  U.  S.  1;  Fay  v. 
Cordesman,  109  U.  S.  408;  Lehigh  Valley  R. 
Co.  v.  Mellon,  104  U.  S.  112;  Water-Meter 
Co.  v.  Desper,  lot  U.  S.  332;  Butns  v.  Meyer, 
100  U.S.  671;  Bates  v.  Coe,  98  U.  S.  31;  Schu- 
macher v.  Cornell,  96  U.  S.  549;  Keystone 
Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S.  274; 
Coburn  Trolley-Track  Mfg.  Co.  v.  Chandler. 
91  Fed.  Rep.  260;  Olds  v.  Brown,  41  Fed.  Rep. 
698;  Brush  Electric  Co.  v.  Ft.  Wayne  Electric 
Light  Co.,  40  Fed  Rep  834;  Ingham  v.  Pierce, 
31  Fed.  Rep.  822;  Roemer  v.  Peddie,  27  Fed. 
Rep.  702;  Blades  v.  Rand,  27  Fed.  Rep. 
93;  Delaware  Coal,  etc.,  Co.  v.  Packer, 
1  Fed.  Rep.  851;  McMillan  v.  Rees,  1  Fed. 
Rep.  722;  Toohey  v.  Harding,  I  Fed.  Rep. 
174;  Whipple  v.  Baldwin  Mfg.  Co.,  4  Fish. 
Pal.  Cas.  29,  29  Fed.  Cas.  No.  17,514;  Valen- 


tine v.  Marshall,  28  Fed.  Cas.  No.  16,812a; 
Moody  v.  Fiske,  2  Mason  (U.  S.)  112,  17  Fed. 
Cas.  No.  9,745;  Miller  v.  Eagle  Mfg.  Co.,  66 
Pat.  Off.  Gaz.  845:  Haselden  v.  Ogden,  3  Fish. 
Pat.  Cas.  378. 

5.  Object  or  Purpose  of  Claim.  —  Brooks  v. 
Fiske,  15  How.  (U.  S.)  212;  Evans  v.  Eaton,  7 
Wheat.  (U.  S.)  356;  Grant  v.  Walter,  148  U. 
S.  547;  McClain  v.  Ortmayer,  141  U.  S.  424; 
Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95 
U.  S.  274;  Merrill  v.  Yeomans,  94  U.  S.  568. 

6.  Sufficiency  in  General.  —  Rushlon  v.  Craw- 
ley, L.  R.  10  Eq.  522;  Stover  v.  Halsted,  13 
Blatchf.  (U.  S.)  95;  Wyeth  v.  Stone,  1  Story 
(U.  S.)  273;  Ames  v.  Howard,  1  Sumn.  (U.  S.) 
482;  Corn-planter  Patent,  23  Wall.  (U.  S.)  181 ; 
Carlton  v.  Bokee,  17  Wall.  (U.  S.)  463;  Incan- 
descent Lamp  Patent,  159  U.  S.  465;  Phoenix 
Caster  Co.  v.  Spiegel,  133  U.  S.  367;  Merrill 
v.  Yeomans,  94  U.  S.  56S;  Schroeder  v.  Bram- 
mer.  98  Fed.  Rep.  880;  Brickill  *.  Baltimore, 
50  Fed.  Rep.  274;  Brickill  v.  Hartford,  49  Fed. 
Rep.  372;  Babcock,  etc.,  Co.  v.  Pioneer  Iron- 
Works,  34  Fed.  Rep.  338;  Fricke  v.  Hum,  22 
Fed.  Rep.  302;  Evans  v.  Kelly,  13  Fed.  Rep. 
903;  Stewart  v.  Mahoney.  5  Fed.  Rep.  302; 
McMillan  v.  Rees,  1  Fed.  Rep.  722;  Wyeth  v. 
Stone,  1  Story  (U.  S.)  273,  30  Fed.  Cas.  No. 
18,107;  Furbush  v.  Cook,  2  Fish.  Pat.  Cas. 
668;  Exp.  Kitson,  20  Pat.  Off.  Gaz.  1750;  Ex 
p.  Haaoz,  4  Pat.  Off.  Gaz.  610;  Davis  v.  Bell, 
8  N.  H.  500,  31  Am.  Dec.  202. 

7.  Uncertainty  Renders  Patent  Void.  — Albany- 
Steam  Trap  Co.  v.  Felthousen,  22  Blatchf.  (U. 
S.)  169;  Blake  v.  Stafford,  6  Blatchf.  (U.  S.) 
195;  Incandescent  Lamp  Patent,  159  U.  S.  465; 
Merrill  v.  Yeomans,  94  U.  S.  573;  Edgarlon  &. 
Furst,  etc.,  Mfg.  Co.,  9  Fed.  Rep.  450.  See 
also  cases  cited  in  preceding  note. 

8.  Rejection  of  Uncertain  Claim.  — In  re  Davis, 
McA.  Pat.  Cas.  628,  7  Fed.  Cas.  No.  3,617; 
Exp.  Paige,  40  Pat.  Off.  Gaz.  807. 

9.  Specification  has  reference  both  to  the 
technical  "  specification  "  and  "  claim."  Wil- 
son v.  Coon,  18  Blatchf.  (U.  S.)  532,  6  Fed. 
Rep.  611,  19  Pat.  Off.  Gaz.  4S2;  Badische 
Anilin,  etc.,  Fabrik  v.  Higgin.  15  Blatchf.  (U. 
S.)  290,  3  B.  &  A.  Pat.  Cas.  462,  14  Pat.  Off. 
Gaz.  414. 
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invention  described  in  the  other  parts  of  the  specification,  and  nothing  not 
described  can  be  properly  claimed.1  The  invention  described  cannot  be 
broadened  by  the  claim.2  The  inventor  may,  however,  claim  less  than  he 
has  described,3  and  in  such  a  case  the  matter  described  and  not  claimed  is 
deemed  abandoned.4  The  description  may  be  looked  to  for  the  purpose  of 
explaining  the  claim,  but  in  no  case  does  it  enlarge  the  claim.5 

(3)  Complete  Invention.  —  Each  claim  must  be  for  a  complete  invention, 
and  must  include  every  element  necessary  to  make  it  operative,  for  nothing 
short  of  a  complete  and  operative  invention  is  patentable.0  But  the  omission  of 
what  is  well  known  or  necessarily  understood  and  readily  supplied  by  any  one 
skilled  in  the  art  will  not  invalidate  the  patent.7  So  if  the  description  clearly 
indicates  the  method  of  use  of  the  thing  claimed  and  its  relations  to  the  other 
elements  operating  with  it,  a  claim  for  a  combination  of  part  of  them  is  good 
though  it  may  not  embrace  some  that  are  essential  to  the  operative  efficiency 
of  the  thing  claimed.8 

(4)  Classes  of  Invention.  —  Of  course,  the  invention  claimed  must  belong 
to  one  of  the  statutory  classes  of  patentable  inventions.9  And  the  invention 
must  be  claimed  as  an  invention  of  the  particular  class  to  which  it  belongs.10 
A  patent  covers  only  that  class  of  inventions  to  which  the  claim  belongs.11  A 
mere  abstraction,  principle,  or  law  of  nature  is  not  patentable  and  cannot  be 
claimed.18 

(5)  Limitation  to  What  Is  New.  —  The  claim  should  be  limited  to  what  is 


1.  Claim  Limited  by  Description.  —  Corning  v. 
Burden,  15  How.  (U.  S.)  252;  Merrill  v.  Yeo- 
mans,  94  U.  S.  568;  Smith  v.  Murray,  27  Fed. 
Rep.  69;  Phoenix  Casier  Co.  v.  Spiegel,  26  Fed. 
Rep.  272;  McKesson  v.  Carnrick,  9  Fed.  Rep. 
44;  Knox  v.  Quicksilver  Min.  Co.,  4  Fed.  Rep. 
809;  Page  v.  Ferry,  1  Fish.  Pat.  Cas.  298; 
Kelleher  v.  Darling,  4  Cliff.  (U.  S.)  424;  Need- 
ham  v.  Washburn,  4  Cliff.  (U.  S.)  254. 

Variance  Between  Claim  and  Specifications.  — 
Chase  v.  Fillebrown,  58  Fed.  Rep  374. 

2.  Claim  Not  Expanded  by  Description. — O'  Reil- 
ly  :•.  Morse,  15  How.  (U.  S.)  62;  Klein  v. 
Russell,  19  Wall.  (U.  S  ;  433;  Turrill  v.  Michi- 
gan Southern,  etc,  R.  Co.,  1  Wall.  (U.  S.)  491; 
McClain  v.  Ortmayer,  141  U.  S.  419;  Lehigh 
Valley  R.  Co.  v.  Mellon,  104  U.  S.  112;  Coburn 
Trolley-Track  Mfg.  Co.  v  Chandler,  91  Fed. 
Rep.  260;  Brush  Electric  Co.  v  Ft.  Wayne 
Electric  Light  Co.,  40  Fed.  Rep.  834. 

3.  Claim  Narrower  than  Description.—  Russell, 
etc.,  Mfg.  Co.  :•.  Mallory,  10  Blatchf.  (U.  S.) 
140;  Waterbury  Brass  Co.  v.  Miller,  9  Blatchf. 
(U.  S.)  77;  Winans  v.  Denmead,  15  How.  (U. 
S.)  341;  Deering  v.  Winona  Harvester  Works, 
155  U.  S.  286;  McClain  v.  Ortmayer,  141  U.  S. 
419:  Parker,  etc.,  Co.  v.  Yale  Clock  Co.,  123 
U.  S.  87;  Miller  v.  Bridgeport  Brass  Co.,  104 
U.  S.  350;  Keystone  Bridge  Co.  v.  Phoenix 
Iron  Co.,  95  U.  S.  274. 

4.  See  supra,  this  title,  Patentability  of  Inven- 
tions, subdiv.  7.  b.  (5)  (b)  Failure  to  Claim.  See 
also  the  preceding  note. 

5.  See  infra,  this  title,  Construction  of  Letters 
Patent —  Construction  as  a  Whole.  But  see 
Merrill  v.  Yeomans,  94  U.  S.  568. 

6.  Complete  Operative  Invention.  —  Vogler  v. 
Semple,  7  Biss.  (U.  S.)  3S2;  Wheeler  v.  Clipper 
Mower,  etc.,  Co.,  10  Blatchf.  (U.  S.)  181; 
American  Pin  Co.  v.  Oakville  Co.,  3  Blatchf. 
(U.  S.)  190;  Schroeder  v.  Brammer,  98  Fed. 
Rep.  880;  American  Automaton  Weighing 
Mach.  Co.  v.  Blauvelt,  50  Fed.  Rep.  213; 
Stewart  v.  Mahoney,  5  Fed.  Rep.  302;  McMil- 


lan v.  Rees,  1  Fed.  Rep.  722;  Exp.  Emerson, 
17  Pat.  Off.  Gaz.  145-1;  Ex  p.  Cornell,  1  Pat. 
Off.  Gaz.  573. 

7.  Immaterial  Omissions.  —  Deering  v.  Wino- 
na Harvester  Works,  155  U.  S.  302;  Webster 
Loom  Co.  v.  Higgins,  105  U.  S.  584;  Brammer 
v.  Schroeder,  (C.  C.  A.)  106  Fed.  Rep.  918; 
Taylor  v.  Sawyer  Spindle  Co.,  (C.  C.  A.)  75 
Fed.  Rep.  301;  Ligowski  Clay-Pigeon  Co.  v. 
American  Clay-Bird  Co.,  34  Fed.  Rep.  328. 

8.  Brammer  v.  Schroeder,  (C.  C.  A.)  106  Fed. 
Rep.  918;  Parham  v.  American  Buttonhole, 
etc.,  Mach.  Co.,  4  Fish.  Pat.  Cas.  468,  18  Fed. 
Cas.  No.  10,713.  See  supra,  this  section,  Speci- 
fication and  Description  —  Improvements ;  and 
infra,  this  subsection,  c.  (5)  Improvements;  c.  (1) 
Machines. 

9.  See  supra,  this  title,  Patentability  of  In- 
ventions, subdiv.  2.  a.  Statutory  Classes  of 
Inventions. 

10.  Claim  Must  Indicate  Class  of  Invention.  — 

Piper  v.  Brown,  Holmes  (U.  S.)  20,  4  Fish.  Pat. 
Cas.  175;  Burr  v.  Duryee,  1  Wall.  (U.  S.)  531; 
Grant  v.  Walter,  148  U.  S.  547;  Hatch  v. 
Moffitt,  15  Fed.  Rep.  252;  Ex  p.  Bates,  16  Pat. 
Uff.  Gaz.  266;  Ex  p.  Mayall,  4  Pat.  Off.  Gaz. 
210.  See  Brown  Mfg.  Co.  v.  David  Bradley 
Mfg.  Co.,  51  Fed.  Rep.  226. 

11.  Le  Roy  v.  Tatham,  14  How.  (U.  S.)  156: 
Grant  v.  Waller,  148  U.  S.  547;  Grier  v.  Wilt, 
120  U.  S.  412;  Merrill  v.  Yeomans,  94  U.  S. 
570;  Underwood  v.  Gerber,  63  Pat.  Off.  Gaz. 
1063  ;  Brigham  v.  Coffin,  63  Pat.  Off.  Gaz.  1385  ; 
Boston  Elastic  Fabrics  Co.  v.  East  Hampton 
Rubber  Thread  Co.,  Holmes  (U.  S.)  372,  1  B. 
&  A.  Pat.  Cas.  222.  See  Burt  v.  Evory,  133 
U.  S.  349. 

12.  Principle  or  Law  of  Nature. —  Walton  v. 
Bateman,  1  Webst.  Pat.  Cas.  613;  O'Reilly  v. 
Morse,  15  How.  (U.  S.)  62;  Burr  v.  Duryee,  1 
Wall.  (U.  S.)  531:  Detmold  v.  Reeves,  1  Fish. 
Pat.  Cas.  127;  8  Op.  Any. -Gen.  269.  See  also 
supra,  this  tille,  Patentability  of  Inventions, 
subdiv.  2.  g.  Principle  or  Law  of  Nature. 
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new  and  patentable.  Whatever  is  old  and  not  patentable  should  either  be 
entirely  omitted,  or  if  included  should  be  expressly  disclaimed ; 1  otherwise 
a  patent  granted  upon  the  claim  is  void.2 

(6)  Functional  Claims  or  Claims  for  Effect.  — ■  A  claim  for  the  function  of 
the  invention  or  for  the  effect  produced,  instead  of  a  claim  for  the  means  of 
producing  the  effect,  is  void.3 

Exception.  —  Where  the  function  or  result  of  an  invention  is  itself  a  new  and 
patentable  invention,  as  where  it  is  a  new  art  or  process,  or  a  new  manufac- 
ture or  composition  of  matter,  it  may  be  claimed  as  such.4  A  process, 
machine,  and  product  may  all  be  claimed  where  all  are  new.5  The  new  prod- 
uct may  be  claimed  broadly,  however  made,  or  it  may  be  claimed  when  made 
by  the  described  process.6  Both  art  or  process,  and  the  apparatus  for  prac- 
ticing it,  may  be  claimed.7 

(7)  Alternative  Claims.  — A  claim  cannot  be  made  in  the  alternative.8 

(8)  Frivolous  Claims.  — -  Claims  wanting  in  novelty,  utility,  or  invention 
v/ill  be  deemed  frivolous.9 

(9)  Number  of  Claims.  —  Only  one  single  and  distinct  invention  may  be 
included  in  a  single  claim.10  Where  there  are  several  distinct  but  allied  inven- 
tions, each  complete  in  itself,  each  must  be  separately  claimed.1 1  Thus  though 
a  process,  machine,  and  product  may  all  be  claimed  in  one  application,  each 
must  be  separately  claimed.12  If  the  claim  covers  two  or  more  distinct  and 


1.  Claim  Limited  to  What  Is  New.  —  Booth  v. 
Kennard,  2  H.  &  N.  84;  Brown  v.  Selby,  2 
Biss.  (U.  S.)  457;  Bray  v.  Hartshorn,  1  Cliff. 
(U.  S.)  538;  Hovey  v.  Stevens,  3  Woodb.  &  M. 
(U.  S.)  17,  2  Robb  Pal.  Cas.  567;  Corn-planter 
Patent,  23  Wall.  (U.  S.)  181;  Seymour  v.  Os- 
borne, 11  Wall.  (U.  S.)  5 16;  Brush  Electric  Co. 
v.  Ft.  Wayne  Electric  Light  Co.,  40  Fed.  Rep. 
834;  Rowell  v.  Lindsay,  6  Fed.  Rep.  290;  Fur- 
bush  v.  Cook,  2  Fish.  Pat.  Cas.  668. 

2.  Maguire  v.  Eames,  18  Blatchf.  (U.  S.)  321, 
8  Fed.  Rep.  761;  Blake  v.  Si  afford,  6  Blatchf. 
(U.  S.)  195;  Phillips  v.  Page,  24  How.  (U.  S.) 
164;  Heinrich  v.  Luther,  6  McLean  (U.  S.)  345; 
Corn-planter  Patent,  23  Wall.  (U.  S.)  181;  Ho- 
vey v.  Stevens,  2  Robb  Pat.  Cas.  567;  Milligan 
v.  Lalance,  etc.,  Mfg.  Co.,  21  Fed.  Rep.  570; 
Winans  v.  New  York,  etc.,  R.  Co.,  I  Fish.  Pat. 
Cas.  213;  Davis  z.  Bell,  8  N.  H.  500,  31  Am. 
Dec.  202;  Holliday  v.  Rheem,  18  Pa.  St.  465, 
57  Am.  Dec.  628.  And  see  cases  cited  in 
preceding  note. 

3.  Functional  Claims  Void.  —  Coes  v.  Collins 
Co.,  20  Blatchf.  (U.  S.)  221;  Palmer  v.  Gatling 
Gun  Co.,  19  Blatchf.  (U.  S.)  392;  Renvvick  v. 
Pond,  10  Blatchf.  (U.  S.)  39;  Hitchcock  v.  Tre- 
maine,  8  Blatchf.  (U.  S.)  440;  Coffin  v.  Ogden, 
7  Blatchf.  (U.  S.)  6r;  Sickels  v.  Falls  Co.,  4 
Blatchf.  (U.  S.)  508;  O'Reilly  v.  Morse,  15 
How.  (U.  S.)  62;  Corning  v.  Burden,  15 
How.  (U.  S.)  252;  Barrett  v.  Hall,  1  Mason 
(U.  S.)  447;  Stone  v.  Sprague,  1  Story  (U.  S.) 
270;  Corn-planter  Patent,  23  Wall.  (U.  S.t  1S1; 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186,  Cres- 
cent Brewing  Co.  v.  Gottfried,  128  U.  S.  158; 
Fuller  v.  Yentzer,  94  U.  S.  299;  Roberts  v. 
Ryer,  91  U.  S.  150;  National  Hollow  Brake- 
Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
(C.  C.  A.)  106  Fed.  Rep.  709;  Cary  Mfg.  Co. 
v.  Neal,  90  Fed.  Rep.  725;  Palmer  Pneumatic 
Tire  Co.  v.  Lozier,  90  Fed.  Rep.  732,  62  U.  S. 
App.  651;  Stearns  v.  Russell,  85  Fed.  Rep.  218, 
54  U.  S.  App.  591;  Goshen  Sweeper  Co.  v. 
Bissell  Carpet-Sweeper  Co.,  72  Fed.  Rep.  67, 
37  U.  S.  App.  555;  Royer  v.  Schultz  Belling 


Co.,  28  Fed.  Rep.  850;  Lavvther  v.  Hamilton, 
21  Fed.  Rep.  811;  Hatch  v.  Moffitt,  15  Fed. 
Rep.  252;  Lull  v.  Clark,  13  Fed.  Rep.  456,  22 
Pat.  Off.  Gaz.  1535;  Matthews  v.  Shoneberger, 
4  Fed.  Rep.  635;  Marsh  v.  Dodge,  etc.,  Mfg. 
Co.,  6  Fish.  Pat.  Cas.  562;  Parham  v.  Ameri- 
can Buttonhole,  etc.,  Sewing  Mach.  Co.,  4 
Fish.  Pat.  Cas.  468;  Bailey  Washing,  etc., 
Mach.  Co.  v.  Lincoln,  4  Fish.  Pat.  Cas.  379; 
Sickles  v.  Falls  Co.,  2  Fish.  Pat.  Cas.  202; 
Wheeler  v.  Simpson,  1  B.  &  A.  Pat.  Cas.  420, 
29  Fed.  Cas.  No.  17,500;  Ex  p.  Kahn,  8  Pat. 
Off.  Gaz.  597;  Ex  p.  Cornell,  1  Pat.  Off.  Gaz. 
573;  8  Op.  Atty.-Gen.  269.  See  Brooks  v. 
Jenkins,  3  McLean  (U.  S.)  432. 

4.  Exception  to  Rule.  —  Badische  Anilin,  etc., 
Fabrik  v.  Higgin,  15  Blatchf.  (U.  S.)2go;  Mer- 
rill v.  Yeomans,  Holmes  (U.  S.)  331 ;  Telephone 
Cases,  126  U.  S.  1;  Ex  p.  Wintherlich,  17  Pat. 
Off.  Gaz.  55.  See  Royer  v.  Coupe,  146  U.  S. 
524. 

5..  Process,  Machine,  and  Product.  —  Merrill  v. 

Yeomans,  Holmes  (U.  S.)  331.  94  U.  S.  568; 
Ex  p.  Bates,  16  Pat.  Off.  Gaz.  266;  Ex  p.  Bland. 
15  Pat.  Off.  Gaz.  775. 

6.  Merrill  v.  Yeomans,  Holmes  (U.  S.)  331. 

7.  Telephone  Cases,  126  U.  S.  I. 

8.  Alternative  Claims  Improper.  —  Tuck  v. 
Bramhill,  6  Blatchf.  (U.  S.)  95;  Burr  v.  Smiih. 

4  Fed.  Cas.  No.  2,196;  Brown  v.  Whittemore, 

5  Fish.  Pat.  Cas.  524,  4  Fed.  Cas.  No.  2,033; 
Union  Paper-Bag  Co.  v.  Nixon,  6  Fish.  Pat. 
Cas.  402;  Carr  v.  Rice,  1  Fish.  Pat.  Cas.  325. 

9.  Frivolous  Claims.  —  Corn-planter  Patent, 
23  Wall.  (U.  S.)  1S1;  Densmore  v.  Scofield,  102 
U.  S.  375- 

10.  Claim  Limited  to  One  Invention, — Dukes  v. 

Bauerle,  41  Fed.  Rep.  778. 

11.  Separate  Claims  for  Allied  Inventions.  — 
Briiton  v.  While  Mig.  Co.,  61  Fed.  Rep  93; 
United  Nickel  Co.  v.  California  Electrical 
Works,  25  Fed.  Rep.  475;  Celluloid  Mfg.  Co. 
v.  Zylonite  Brush,  etc.,  Co.,  35  Pat.  Off.  Gaz. 
122S. 

12.  Merrill  v.  Yeomans,  94  U.  S.  568,  Holmes 
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separate  inventions  a  patent  issued  thereon  is  void.1  There  is  no  absolute 
limit  to  the  number  of  claims  which  may  be  included  in  a  single  specification, 
but  an  unnecessary  multiplication  of  claims  in  varying  phraseology  will  not  be 
permitted.2    Each  separate  claim  is  in  effect  an  independent  patent.3 

(10)  Generic  and  Specific  Claims.  —  Separate  claims  may  be  made  for  the 
generic  invention  and  for  specific  subordinate  inventions,4  but  the  boundaries 
of  such  inventions  must  not  overlap.5 

(i  i)  Effect  of  Void  Claim.  —  A  void  claim  will  not  affect  the  validity  of  the 
patent  as  to  other  and  proper  claims  contained  in  the  same  patent.6 

(12)  Joinder  of  Claims.  —  Whether  or  not  several  claims  may  be  properly 
joined  in  a  single  specification  and  application  depends  upon  whether  such 
claims  are  for  inventions  which  may  properly  be  included  in  a  single  patent. 
This  subject  is  treated  hereafter.7 

(13)  Construction  of  Claims.  — This  subject  is  considered  in  a  succeeding 
section  of  this  article.8 

c.  Rules  Applicable  to  Particular  Classes  of  Inventions — (1) 
Machines.  —  The  invention  of  a  machine  must  be  claimed  as  such  and  not  a? 
a  mode  of  operation,  a  function,  or  a  principle.9  Where  an  entire  machine  is 
claimed  the  claim  must  cover  an  operative  device.10  Where  the  invention  is 
of  less  than  an  entire  machine,  the  parts  invented  must  be  clearly  indicated 
and  the  claim  confined  to  them.11  After  claiming  the  whole  machine,  it  is 
permissible  to  claim  also  the  combination  of  fewer  parts  than  the  whole,  pro- 
vided the  combination  of  parts  is  new,  even  if  the  combination  taken  alone 
will  not  result  in  any  known  useful  product  and  is  only  useful  when  combined 
into  a  complete  machine.12  If  the  description  clearly  indicates  the  method 
of  use  of  the  thing  claimed,  and  its  relations  to  the  other  mechanical  ele- 
ments operating  with  it,  a  claim  for  a  combination  of  part  of  them  is  good, 
although  it  may  not  embrace  some  that  are  essential  to  the  operative  efficiency 
of  the  combination.13 

(2)  Composition  of  Matter.  —  A  composition  of  matter  should  be  claimed 
as  a  combination  of  all  its  essential  ingredients  combined  in  a  specified  man- 
ner and  proportion,  and  producing  an  article  having  the  described  character- 
istics.14 

(3)  Combination.  —  Where  the  invention  is  a  combination,  it  must  be 
claimed  as  such,  as  a  claim  for  the  separate  elements  will  not  embrace  the 

(U.  S.)  331;  Ex  p.  Bates,  16  Pat.  Off.  Gaz.  266;  7.  See  infra,  this  section,  subdiv.  22,  Joinder 

Exp.  Bland,  15  Pat.  Off.  Gaz.  775.  of  Inventions. 

1.  Duplicity  in  Claim.  —  Dukes  v.  Bauerle,  41  8.  See  infra,  Ihis  title.  Construction  of  LeU 
Fed.  Rep.  778.  ters  Patent. 

2.  Multiplication  of  Claims.  —  Tompkins  v.  9.  Machine  Specifically  Claimed  as  Such.  —  Burr 
Gage,  5  Blatchf.  (U.  S.)  268;  Carlton  v.  Bokee,  v.  Duryee,  1  Wall.  (U.  S.)  531 ;  Piper  v.  Brown, 
17  Wall.  (U.  S.)  463;  Filley  v.  Littlefield  Stove  4  Fish  Pat.  Cas.  175,  Holmes  (U.  S.)  20;  Hatch 
Co.,  30  Fed.  Rep  434;  Bostock  v.  Goodrich,  u.  Moffitt,  15  Fed.  Rep.  252;  Dederick  v.  Cas- 
21  Fed.  Rep.  316;  Combined  Patenls  Can  Co.  sell,  9  Fed.  Rep.  306;  Ex  p.  Bates,  16  Pat.  Off. 
v.  Lloyd,  11  Fed.  Rep.  153;  Dederick  v.  Cas-  Gaz  266. 

sell,  q  Fed.  Rep.  306;  Exp.  Woodruff,  17  Pat.  10.  Entire  Machine.  —  American  Automaton 

Off.  Gaz.  453.  Weighing  Mach.  Co.  v.  Blauvelt,  50  Fed.  Rep. 

3.  Celluloid  Mfg.  Co.  v.  Zylonite  Brush,  etc.,  213. 

Co.,  27  Fed.  Rep.  291;  United  Nickel  Co.  v.  11.  Parts  of  Machine.  —  Seymours.  Osborne, 

California  Electrical  Works,  25  Fed.  Rep.  475.  11  Wall.  (U.  S.)  516;  Graham  v.  Mason,  5  Fish. 

4.  Generic  and  Specific  Claims.  —  Britton    v.  Pat.  Cas.  1. 

White  Mfg.  Co.,  61  Fed.  Rep.  93.    See  Roberts  12.  Roberts  v.  Nail  Co.,  53  Fed.  Rep.  916; 

v.  H.  P.  Nail  Co.,  53  Fed.  Rep.  916.  Stevens  v.  Pritchard,  2  B.  &  A.  Pat.  Cas.  390; 

In  Electrical  Accumulator  Co.  v.  Brush  Elec-  Wells  v.  Jacques,  5  Pat.  Off.  Gaz.  364.  See 

trie  Co.,  (C.  C.  A.)  52  Fed.  Rep.  130,  the  whole  also  infra,  this  subdivision,  Combination. 

series  of  inventions  was  presented  in  a  set  of  13.  Parham  v.  American  Buttonhole,  etc., 

contemporaneous  applications.  Sewing  Mach.  Co.,  4  Fish.  Pat.  Cas.  468,  18 

6.  Electrical  Accumulator  Co.  v.  Brush  Elec-  Fed.  Cas.  No.  10,713. 

trie  Co.,  (C.  C.  A.)  52  Fed.  Rep.  130.  14.  Composition  of  Matter,  —  See  Robinson, 

6.  On  Void  Claim.  —  Smith  v.  Ely,  15  How.  Patents,  §  532;  Loutrel  v.  Mellor,  5  Fish.  Pat. 

(U.  S.)  137.  Cas. 153;  Goodyearz/.  Berry, 3Fish.  Pat. Cas. 439. 
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invention  of  the  combination.1  And  if  the  elements  claimed  are  all  old,  the 
entire  patent  will  be  void.3  A  claim  for  a  combination  must  include  every 
necessary  element,  and  contain  enough  to  show  that  it  is  a  complete,  novel, 
and  patentable  invention.3  Unessential  features  should  not  be  included  in  the 
claim,  because  the  patentee  is  only  protected  against  the  use  by  others  of 
the  exact  combination  claimed,  and  the  patent  could  easily  be  avoided  by  the 
mere  omission  of  the  nonessential  elements.4  A  claim  for  a  mere  aggregation 
of  elements  is  of  course  void,  for  mere  aggregation  is  not  combination  and  is 
not  patentable.5  The  combination,  and  not  its  function,  is  of  course  the  thing 
which  must  be  claimed.6  Where  the  elements  of  a  combination  or  sub-com- 
binations are  themselves  new,  operative,  and  patentable  inventions,  they  may 
be  claimed  as  such,  in  the  same  application,7  even  though  they  will  not  operate 
and  are  useless  except  as  part  of  the  principal  combination.8  But  such  ele- 
ments or  sub-combinations  must  be  separately  claimed,  as  the  claim  for  the 
principal  combination  does  not  cover  its  elements  except  when  used  in  that 
exact  combination.9 

(4)  Art  or  Process.  —  Where  the  invention  is  an  art  or  process  it  must  be 
claimed  as  such,  and  is  not  covered  by  a  claim  for  the  machine  or  combination 
by  which  it  is  practiced.10  But  the  use,  function,  or  result  of  a  machine  or 
combination  should  not  be  claimed  as  an  art  or  process  where  the  real  inven- 
tion is  the  combination  or  machine,  though,  as  has  been  seen,  the  function  or 
result  of  a  machine  or  combination  may  also  be  a  patentable  invention,  in  which 
case  it  may  be  separately  claimed.11  The  description  of  the  art  or  process 
must,  of  course,  be  sufficiently  clear  and  full,  when  considered  in  the  light  of 
the  then  state  of  the  art,  to  enable  others  to  practice  it.12  A  claim  for  an  art 
or  process  need  not  include  new  machinery  by  which  it  is  practiced,  provided 
the  method  or  means  of  practicing  the  art  or  process  is  described.13  A  claim 
for  a  result  by  whatever  means  obtained,  or  for  a  process  to  whatever  sub- 

1.  Combination.  —  Delaware  Coal,  etc.,  Co.  v.  Cleveland  Co-operative  Stove  Co.,  2  B.  &  A. 
Packer,  5  B.  &  A.  Pat.  Cas.  296,  1  Fed.  Rep.  Pat.  Cas.  607.  See  also  infra,  this  title, 
851.  Construction  of  Letters  Patent;  Infringement, 

A  claim  cannot  be  treated  as  a  combination  subdiv.  2.  c.  Of  Patents  for  Combinations. 

claim  in  the  absence  of  the  word  "  combina-  5.  Aggregation.  —  Kerosene    Lamp  Heater 

tion,"  and  a  statement  of  ils  specific  elements.  Co.  v.  Littell,  3  B.  &  A.  Pat.  Cas.  312.  See 

Brown  Mfg.  Co.  v.  Bradley  Mfg.  Co.,  51  Fed.  also  generally  supra,  this  title,  Patentability  of 

Rep.  226.  Inventions,  subdiv.  3.  b.  (2)  (j)  Combination  and 

2.  Delaware  Coal,  etc..  Co.  v.  Packer,  1  Fed.  Aggregation. 

Rep.  851,  5  B.  &  A.  Pat.  Cas.  296.  6.  Renwick  v.  Pond,  10  Blatchf.  (U.  S.)  39. 

3.  Claim  of  Complete  Patentable  Combination.  See  also  supra,  this  section,  subdiv.  7,  b.  (6) 
—  Silsby  v.  Foot,  14  How.  (U.  S.)  218;  Rovvell      Functional  Claims  or  Claims  for  Effect. 

v.  Lindsay,  113  U.  S.  97;  Wicke  v.  Ostrum,  7.  Sub-combinations. —  Mathews   v.  Boston 

103  U.  S.  461;  Taylor  v.  Sawyer  Spindle  Co.,  Mach.  Co.,  105  U.  S.  54;  Stevens  v.  Pritchard, 

75  Fed.  Rep.  301;  Brown  Mfg.  Co.  v.  David  2  B.  &  A.  Pat.  Cas.  390. 

Bradley  Mfg.  Co.,  51  Fed.  Rep.  226;  Brown  8.  See  supra,  this  subdivision,  Machines. 

Mfg.  Co.  v.  Deere,  51  Fed.  Rep.  229;  Brickill  9.  Separate  Claims.  —  Mowry  v.  Whitney,  14 

v.  Baltimore,  50  Fed.  Rep.  274;    Brickill  v.  Wall.  (U.  S.)  620;  Case  v.  Brown,  2  Wall.  (U. 

Hiriford,  49  Fed.  Rep.  372;  Torrant  v.  Du-  S.)  320;  Evans  v.  Kelly,  13  Fed.  Rep.  903; 

luth  Lumber  Co.,  30  Fed.  Rep.  830;  Gottfried  Babcock  v.  Judd,  1  Fed.  Rep.  40S;  Larabee  v. 

v.  Phillip  Best  Brewing  Co.,  5  B.  &  A.  Pat.  Corllan,  3  Fish.  Pat.  Cas.  5;  Stevens  v.  Pritch- 

Cas.  4;  Terry  Clock  Co.  v.  New  Haven  Clock  ard,  2    B.    &   A.   Pat.  Cas.    390.    See  also 

Co.,  3  B.  &  A.  Pat.  Cas.  332.  infra,  this  title,  Infringement,  subdiv.  2.  c.  Of 

4.  Claiming  Unessential  Features.  —  Vance  v.  Patents  for  Combinations. 

Campbell,  1  Black  (U.  S.)  427;  Coolidge  v.  10.  Art  or  Process.— Grier  v.  Wilt,  120  U.  S. 
McCone,  2  Savvy.  (U.  S.)  571;  McCarty  v.  Le-  412;  Andrews  v.  Cross,  S  Fed.  Rep.  269;  Bos- 
high  Valley  R.  Co.,  160  U.  S.  no;  Watson  v.  ton  Elastic  Fabrics  Co.  v.  East  Hampton  Rub- 
Cincinnati  R.,  etc.,  Co.,  132  U.  S.  161;  Fay  v.  ber  Thread  Co.,  1  B.  &  A.  Pal.  Cas.  222. 
Cordesman,  109  U.  S.  408;  Water-Meter  Co.  11.  Functional  Claims. — Lawther  v.  Hamilton, 
v.  Desper,  101  U.  S.  332;  Royer  v.  Schultz  124  U.  S.  6;  Dederick  v.  Cassell,  9  Fed.  Rep. 
Belting  Co.,  28  Fed.  Rep.  850;  Hancock  In-  306;  Piper  v.  Brown,  4  Fish.  Pat.  Cas.  175. 
spirator   Co.    v.  Jenks,  21    Fed.   Rep.  911 ;  See  also  supra,  this  section,  subdiv.  7.  b.  (6) 
Bradley  v.  Dull,  19  Fed.  Rep  913;  Le  Fever  Functional  Claims  or  Claims  for  Effect, 
v.  Remington,  13  Fed.  Rep.  86;  Furbush  v.  12.  Lawther  v.  Hamilton,  124  U.  S.  1. 
Cook,  2  Fish.  Pat.  Cas.  668;  Henderson  v.  13.  Mitchell  z'.Tilghman,  19  Wall.  (U.  S.)  287. 
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stance  applied,  is  too  broad.1  A  process  and  its  product  cannot  be  embraced 
in  one  claim  although  both  may  be  patentable.3 

(5)  Improvements.  — Where  the  invention  is  merely  an  improvement  on  an 
existing  device,  the  claim  must  clearly  specify  the  improvement  made  and  be 
limited  to  it.3  A  claim  for  the  whole  device,  where  the  invention  is  merely 
an  improvement,  is  void.4  A  claim  for  an  improvement  is  not  void  merely 
because,  standing  alone,  it  does  not  describe  a  complete  and  operative  machine.5 
Thus,  the  method  of  adapting  an  improvement  to  a  machine  need  not  be 
claimed,  but  any  appropriate  means  for  making  it  operative  will  be  under- 
stood.6 Several  improvements  upon  the  same  device  may  be  included  in  the 
same  application,  but  must  be  separately  claimed.7  A  single  claim  for  several 
improvements  as  one  invention  is  void  if  any  one  of  the  improvements  is  old.8 

(6)  Manufacture.  — The  invention  of  a  new  manufacture  must  be  specifi- 
cally claimed  as  such.9  A  claim  for  the  process  of  manufacture  will  not  cover 
the  article  manufactured  unless,  perhaps,  it  can  be  made  by  no  other  process.10 
But  a  manufacture  may  be  claimed  as  it  may  be  described,  either  by  enumer- 
ating its  essential  characteristics,  which  is  the  best  and  broadest  claim,  or  by 
claiming  it  as  the  product  of  a  described  process.11  Both  the  article  of  manu- 
facture and  the  process  of  manufacture  or  the  machine  may  be  claimed  if  both 
are  new  and  the  claims  are  separately  made.12 

(7)  Designs.  —  A  verbal  description  of  a  design  is  not  necessary.  It  is 
sufficient  to  claim  the  design  as  shown  in  the  accompanying  drawings  or  pho- 
tographs.13 A  claim  for  several  separate  and  distinct  designs  is  void,14  but  sepa- 
rate claims  for  distinct  parts  of  the  same  design  and  a  claim  for  the  entire 
design  may  be  joined  in  the  same  application.15  A  claim  for  a  device  or  pro- 
cess of  applying  a  design  to  designated  articles  is  not  a  claim  for  a  design.16 
A  patent  for  an  article  of  manufacture  cannot  be  sustained  as  a  design  patent.17 

8.  Signature  and  Attestation.  —  The  specification  and  claim  must  be  signed 
by  the  inventor  and  attested  by  two  witnesses.18 

9.  Oath  —  a.  Necessity. — The  applicant  must  make  an  oath  that  he 
does  verily  believe  himself  to  be  the  original  and  first  inventor  of  the  inven- 
tion for  which  he  solicits  a  patent,  and  that  he  does  not  believe  the  same  was  ever 
before  known  or  used,  and  shall  state  of  what  country  he  is  a  citizen.19  But 
the  omission  to  take  the  oath  does  not  affect  the  validity  of  a  patent  granted 

1.  Bailey  Washing,  etc.,  Mach.  Co.  v.  Lin-  S.)  112;  Heinrich  v.  Luther,  6  McLean  (U.  S.) 
coin,  4  Fish.  Pat.  Cas.  384.  345. 

2.  Merrill  v.  Yeomans,  1  B.  &  A.  Pat.  Cas.  47.  9.  Manufacture.  —  Milligan,  etc.,  Glue  Co.  v. 

3.  Improvements.  —  Brown  v.  Selby,  2  Biss.  Upton,  4  Cliff  (U.  S.)  237. 

(U.  S.)  457;  Bray  v.  Hartshorn,  1  Cliff.  (U.  S.)  10.  Goodyear  jy.  Wait,  5  Blatchf.  (U.  S.)  468; 

538;  Whittemore  v.  Cutter,  1  Gall.  (U.  S.)  478;  Goodyear  v.  Rail-Road  Co.,  2  Wall.  Jr.  (C. 

Schroeder  v.  Brammer,  98  Fed.  Rep.  880:  Troy  C.)  356. 

Laundry  Machinery  Co.  v.  Bunnell,  27  Fed.  11,  Merrill  v.  Yeomans,  1  B.  &  A.  Pat.  Cas. 

Rep.  810.  47;  Milligan,  etc.,  Glue  Co.  v.  Upton,  4  Cliff. 

4.  Claim  for  Whole  Device  Too  Broad.  —  Ma-  (U.  S.)  237;  United  Nickel  Co.  v.  Pendleton, 
guire  v.  Eames,  18  Blatchf.  (U.  S.)  321;  Wood-  15  Fed.  Rep.  739.  See  also  supra,  this  section, 
cock  v.  Parker,  1  Gall.  (U.  S.)  438;  Phillips  v.  subdiv.  3.  c.  (6)  Manufactures. 

Page,  24  How.  (U.  S.)  164;  Sullivan  v.  Red-  12.  Merrill  v.  Yeomans,  94  U.  S.  568.  See 

field,  1  Paine  (U.  S.)44i;  Johnston  Ruffler  Co.  also  supra,  this  section,  subdiv.  7.  b.  (6)  Func- 

z.  Avery  Mach.  Co.,  28  Fed.  Rep.  193.  tional  Claims  or  Claims  for  Effect. 

5.  Improvement  Inoperative  Alone.  —  Deering  13.  Designs. —  Dobson  v.  Dornan,  118  U.  S. 
v.  VVin-jna  Harvester  Works,  155  U.  S.  302;  10. 

Schroeder  v.  Brammer,  98  Fed.  Rep.  880.  14.  Dukes  v.  Bauerle,  41  Fed.  Rep.  778. 

6.  Deering  v.  Winona  Harvester  Works,  155  15.  Britton  v.  White  Mfg.  Co.,  61  Fed.  Rep. 
U.  S.  302;  Webster  Loom  Co.  v.  Higgins,  105  93. 

U.  S.  584.  16.  Clark  v.  Bousfield,  10  Wall.  (U.  S.)  133. 

7.  Separate  Claims.  —  Lee  v.  Blandy,  r  Bond  17.  Cone  v.  Morgan  Envelope  Co.,  4  B.  &  A. 
(U.  S.)  361;  Moody  v.  Fiske,  2  Mason  (U.  S.)  Pat.  Cas.  107,  6  Fed.  Cas.  No.  3,096. 

112;  Adams  v.  Jones,  1  Fish.  Pat.  Cas.  527;  18.  U.  S.  Rev.  Stat.,  §4888. 

Morris  v.  Barrett,  1  Fish.  Pat.  Cas.  461;  Pitts  19.  Oath  Necessary.— U.  S.  Rev.  Stat.,  §  4892; 

v.  Whitman,  2  Story  (U.  S.)  609;  Burke  v.  Whittemore  v.  Cutter,  1  Gall.  (U.  S.)42g;  Sey- 

Partridge.  58  N.  H.  349.  mour  v.  Osborne,  11  Wall.  (U.  S.)  540;  1  Op. 

8.  Novelty.  —  Moody  v.  Fiske,  2  Mason  (U.  Atty.-Gen.  332. 
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without  it.1  A  recital  in  the  patent  that  the  required  oath  was  taken  is  con- 
clusive, in  the  absence  of  fraud.2  A  mere  change  of  words  in  a  claim  after 
application  and  oath  does  not  require  a  new  oath  where  the  invention  claimed 
is  not  broadened  but  simply  made  clearer,3  even  though  the  change  consists 
of  the  insertion  of  a  new  claim  which,  however,  is  within  the  invention 
described  in  the  specifications.4  But  a  broadening  of  the  application  after 
the  death  of  the  patentee,  without  a  new  oath  by  the  administrator,  renders 
the  patent  void.5 

b.  General  Requisites.  — The  oath  need  not  be  in  writing,6  nor  need  it 
be  dated.7  The  oath  is  not  to  be  confined  to  the  specific  claim,  but  applies 
to  the  whole  specification.8    Falsity  renders  the  patent  void.9 

c.  Who  May  Administer  Oath.  —  In  the  United  States  any  officer 
authorized  by  law  to  administer  oaths,  or,  when  the  applicant  resides  in  a 
foreign  country,  any  minister,  charge  d'affaires,  consul,  commercial  agent  hold- 
ing commission  under  the  United  States,  or  notary  public  of  the  country,  may 
administer  the  oath.10 

d.  Who  May  Make  Oath.  —  The  oath  must  be  taken  by  the  inventor  if 
living,11  otherwise  by  his  administrator  or  executor.12  An  oath  by  the  inven- 
tor's agent  or  attorney  is  not  sufficient.13 

e.  Effect  as  Evidence.  —  The  oath  of  the  inventor  in  connection  with 
the  grant  of  a  patent  is  prima  facie  evidence  that  the  patentee  was  the  first 
and  original  inventor.14 

10.  Filing  Application.  —  The  application  for  a  patent  must  be  filed  with 
the  commissioner  of  patents.  The  application  is  deemed  filed  when  pre- 
sented to  the  commissioner  and  not  until  then.15  All  parts  of  the  application 
need  not  be  filed  at  once,  but  the  application  is  not  deemed  filed  until  all 
parts  have  been  received.16    Mandamus  lies  to  compel  the  commissioner  to 


1.  Failure  to  Make  Oath.  —  Whittemore  v. 
Cutter,  i  Gall.  (U.  S.)  429,  29  Fed.  Cas.  No. 
17,600,  1  Robb  Pat.  Cas.  28;  Crompton  v.  Bel- 
knap Mills,  3  Fish.  Pat.  Cas.  536,  30  Fed.  Cas. 
No.  18,285;  Holmes  Burglar  Alarm  Tel.  Co. 
v.  Domestic  Tel.,  etc.,  Co.,  42  Fed.  Rep.  220; 
Dyer  v.  Rich,  1  Met.  (Mass.)  180.  But  see 
Child  v.  Adams,  1  Fish.  Pal.  Cas.  189,  5  Fed. 
Cas.  No.  2,673. 

Oath  by  Wrong  Person.  —  A  patent  which  was 
not  supported  by  the  oath  of  the  inventor,  but 
was  with  his  connivance  applied  for  and 
sworn  to  by  another,  was  held  void.  Kennedy 
v.  Hazelton,  128  U.  S.  667. 

2.  Recital  in  Patent  Conclusive.  —  De  Florez 
v.  Raynolds,  14  Blatchf.  (U.  S.)  505,  3  B.  &  A. 
Pat.  Cas.  292;  Seymour  v.  Osborne,  11  Wall. 
(U.  S.)  516;  Hoe  v.  Kahler,  25  Fed.  Rep.  271; 
Hancock  Inspirator  Co.  v.  Jenks.  21  Fed.  Rep. 
911 ;  Crompton  v.  Belknap  Mills,  3  Fish.  Pat. 
Cas.  536,  30  Fed.  Cas.  No.  18,285. 

3.  Brush  Electric  Co.  v.  Julien  Electric  Co., 
41  Fed.  Rep.  679. 

4.  Williams  Co.  v.  Miller,  etc.,  Mfg.  Co., 
107  Fed.  Rep.  290. 

5.  Eagleton  Mfg.  Co.  v.  West,  etc.,  Mfg.  Co., 
18  Blatchf.  (U.  S.)  218,  in  U.  S  490,  2  Fed. 
Rep.  774,  5  B.  &  A.  Pat.  Cas.  475. 

6.  Hancock  Inspirator  Co.  v.  Jenks,  21  Fed. 
Rep.  913. 

7.  French  v.  Rogers,  1  Fish.  Pat.  Cas.  133, 
9  Fed.  Cas,  No.  5,103. 

8.  Hogg  v.  Emerson,  6  How.  (U.  S.)  437; 
King  v.  Gedney,  McA.  Pat.  Cas.  443,  14  Fed. 
Cas.  No,  7,795. 

9.  A  False  Oath  as  to  citizenship  renders  the 


patent  void.  Child  v.  Adams,  1  Fish.  Pat. 
Cas.  189. 

10.  Who  May  Administer  Oath.  —  U.  S.  Rev. 

Stai.,  8  4892;  Seymour  v.  Osborne,  n  Wall. 
(U.  S.)  516. 

11.  Who  May  Make  Oath.  —  U.  S.  Rev.  Stat., 

§  4892. 

Where  the  reissue  application  was  made  on 
the  oath  of  the  assignee  only,  that  of  the  in- 
ventor not  being  then  required  by  law,  it  was 
none  the  less  considered  by  the  court.  Free- 
man v.  Asmus,  145  U.  S.  226. 

12.  U.  S.  Rei\  Stat..  §  4896. 

13.  Agent  or  Attorney. —  Hancock  Inspirator 
Co.  v.  Jenks,  21  Fed.  Rep.  913;  10  Op.  Atty.- 
Gen.  137. 

14.  Oath  Prima  Facie  Evidence.  —  Corning  v. 
Burden,  15  How.  (U.  S.)  270;  Parker  v.  Stiles, 
5  McLean  (U.  S.)  60;  Philadelphia,  etc.,  R. 
Co.  v.  Stimpson,  14  Pet.  (U.  S.)  448;  Deering 
v.  Winona  Harvester  Works.  155  U.  S.  286. 
See  also  supra,  this  title,  Patentability  of  In- 
ventions—  Evidence  of  Arove/ty  or  Anticipation. 

15.  Filing  with  Commissioner. —  Henry  v.  Fran- 
cestown  Soap-sione  Stove  Co.,  5  B.  &  A.  Pat. 
Cas.  10S;  Graham  v.  McCormick,  5  B.  &  A. 
Pat.  Cas.  244;  Hoe  v.  Cottrell.  5  B.  &  A.  Pat. 
Cas.  256. 

An  application  is  properly  before  the  com- 
missioner when  filed  with  the  acting  commis- 
sioner and  the  fee  is  paid.  Patent  Com'rs  v. 
Whiteley,  4  Wall.  (U.  S.)  522. 

16.  Filing  a  Model  does  not  constitute  filing  an 
application.  Henry  v.  Francestown  Soap-stone 
Stove  Co.,  5  B.  &  A.  Pat.  Cas.  10S;  Draper  v. 
Wattles,  3  B.  &  A.  Pat.  Cas.  618. 
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receive  an  application  which  has  been  properly  filed.1 

11.  Fees. — The  statute  requires  the  payment  of  specified  fees;2  but  a 
failure  to  pay  the  required  fees  will  not  render  the  patent  void.3  The  final  fee 
may  be  properly  paid  within  six  calendar  months  after  notice  of  the  allowance 
of  the  application  ;  1  but  a  failure  to  pay  within  the  required  time  will  not 
render  the  patent  open  to  collateral  attack.5 

12.  Examination  and  Determination  —  a.  In  General.  —  After  the  filing  of 
an  application  and  the  payment  of  the  required  fees,  the  commissioner  must 
cause  an  examination  of  the  alleged  invention  to  be  made,  and  a  patent  is 
granted  or  refused  according  to  the  law  and  the  fact.6  The  patent  office  has 
primary  jurisdiction  to  determine  all  questions  of  law  and  fact  involved  in  the 
allowance  or  rejection  of  an  application.7  There  is  no  rule  that  where  the 
question  is  at  all  doubtful  the  patent  should  be  granted,  because  the  statute 
gives  the  applicant  a  remedy  by  appeal.8  The  commissioner  should  refuse 
to  issue  the  patent  if  there  is  any  reason  within  his  own  knowledge  why  such 
patent  should  not  issue,  even  though  the  specific  objection  was  not  raised  or 
decided  by  the  examiners.9  He  is  not  bound  by  the  decision  of  the  examin- 
ers, though  in  case  of  an  unreasonable  or  arbitrary  refusal  to  issue  a  patent  he 
may  be  compelled  to  do  so  by  mandamus.10  The  commissioner  cannot  reopen 
for  review,  upon  the  same  state  of  facts,  a  final  decision  of  his  predecessor.11 

b.  EVIDENCE.  —  In  uncontested  cases,  the  evidence  upon  questions  of  fact 
involved  in  the  application  is  ex  parte**1  and  the  strict  rules  of  evidence  do  not 
apply.13  The  attendance  of  witnesses  may  be  compelled.14  The  burden  of 
proof  is  on  the  applicant  to  show  that  he  is  entitled  to  a  patent.15  The  oath 
of  the  inventor  is  prima  facie  evidence  of  invention,16  and  additional  evi- 
dence that  the  device  will  produce  the  result  claimed  for  it  cannot  be 
required. 17 

13.  Rejection  of  Claim.  —  Whenever,  on  examination,  any  claim  for  a  patent 
is  rejected,  the  commissioner  must  notify  the  applicant  thereof,  giving  him 

1.  Mandamus. —  Patent  Com'rs  v.  Whiteley,  Prior  Public  Use  or  Sale.  —  Mowry  v.  Barber, 
4  Wall.  (U.  S.)  522.  McA.  Pat.  Cas.  563,  17  Fed.  Cas.  No.  9,892. 

2.  U.  S.  Rev.  Stat.,  §  4934.  See  also  infra,  this  seclion,  21.  Conclusiveness 

3.  Failure  to  Pay  Fees,  —  Crompton  v.  Bel-  and  Effect  of  Decisions  of  Patent  Office. 

knap  Mills,  3  Fish.  Pat.  Cas.  536,  30  Fed.  Cas.  8.  In  re  Kemper,  McA.  Pat.  Cas.  1,  14  Fed. 

No.  I8.2S5.  Cas.  No.  7,687. 

4.  Final  Fee.  —  Economy  Feed  Water-Heater  9.  /;/  re  Drawbaugh,  9  App.  Cas.  (D.  C.) 
Co.  v.  Lamprey  Boiler  Furnace-Mouth  Protec-  219. 

tor  Co.,  65  Fed.  Rep.  1000,  21  U.  S.  App.  714.  10.  Hull  v.  Patent  Com'rs,  2  MacArthur  (D. 

5.  Lamprey  Boiler  Furnace  Mouth  Protector  C.)  90,  125;  Bigelow  v.  Thacher,  2  MacArthur 
Co.  v.  Economy  Feed  Water-Heater  Co.,  62  (D.  C.)  24;  U.  S.  v.  Butterworlh,  3  Mackey 
Fed.  Rep.  590.  (D.  C.)  229;  Butterworth  v.  U.  S.,  112  U.  S.  50; 

6.  Examination  and  Determination  in  General.  Whitely  v.  Fisher,  4  Fish.  Pat.  Cas.  248;  5  Op. 
—  U.  S.  Rev.  Stat.,  §  4893;  Reckendorfer  v.  Atty.-Gen.  220;  1  Op.  Atty.-Gen.  170. 
Faber,  92  U.  S.  350;  In  re  Wagner,  McA.  Pat.  11.  In  re  Hoeveler,  21  D.  C.  107. 

Cas.  510,  28  Fed.  Cas.  No.  17,038;  Richardson  12.  Evidence  Ex  Parte  in  Uncontested  Cases. — 

v.  Hicks,  McA.  Pat.  Cas.  335,  20  Fed.  Cas.  Shaw  v.  Cooper,  7  Pet.  (U.  S.)  292. 

No.  11,783;  In  re  Kemper,  McA.  Pat.  Cas.  I,  Evidence  in  Contested  Cases.  —  See  infra,  this 

14  Fed.  Cas.  No.  7,687,  Marcy  v.  Trotter,  16  section,  17.  Interferences. 

Fed.  Cas.  No.  9,063;  Matter  of  Cushman,  McA.  13,  Robinson  on  Patents,  §  558. 

Pat.  Cas.  569,  6  Fed.  Cas.  No.  3,513;  In  re  The  Testimony  of  Practical  Men  as  to  the  utility 

Aiken,  McA.  Pat.  Cas.  126,  1  Fed.  Cas.  No.  107.  of  the  invention  is  entitled  to  consideration. 

It  is  not  incumbent  upon  the  commissioner  Hayden  v.  James,  11  Fed.  Cas.  No.  6,260. 

to  have  the  examination  made  by  any  par-  14.  Attendance  of  Witnesses. — Wickersham  v. 

ticular    officer.     Hull    v.    Commissioner  of  Singer,  McA.  Pat.  Cas.  645,  29  Fed.  Cas.  No. 

Patents,  2  MacArthur  (D.  C.)  90,  7  Pat.  Off.  17,610;  Hunt  v.  Howe,  McA.  Pat.  Cas.  366,  12 

Gaz.  559.  Fed.  Cas.  No.  6,891. 

7.  Question  of  Abandonment.  —  Hunt  v.  Howe,  15.  Burden  of  Proof.  —  In  re  Jackson,  McA. 
McA.  Pat.  Cas.  366.  12  Fed.  Cas.  No.  6,891;  Pat.  Cas.  485,  13  Fed.  Cas.  No.  17,126. 
Wickersham  v.  Singer,  McA.  Pat.  Cas.  645,  29  16,  Oath  of  Invention.—/;?  re  Seely,  McA. 
Fed.  Cas.  No.  17,610;  Marcy  v.  Trotter,  16  Pat.  Cas.  248,  21  Fed.  Cas.  No.  12,632.  See 
Fed.  Cas.  No.  9,063.  also  supra,  this  section,  9.  Oath. 

Novelty.  —  In  re  Wagner,  McA.  Pat.  Cas.  17.  In  re  Seely,  McA.  Pat.  Cas.  248.  21  Fed. 

510,  28  Fed.  Cas.  No.  17,038.  Cas.  No.  12,632. 
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briefly  his  reasons  for  rejection,  together  with  such  information  and  references 
as  may  be  useful  to  him  in  judging  of  the  propriety  of  renewing  his  applica- 
tion or  of  altering  his  specification.1  The  rule  requiring  the  commissioner  of 
patents  to  set  forth  the  grounds  of  his  decision  fully  in  writing  must  be  strictly 
followed.2  If,  after  receiving  notice  of  rejection,  the  applicant  persists  in  his 
claim  for  a  patent,  either  with  or  without  altering  his  specifications,  the  com- 
missioner must  order  a  re-examination  of  the  case.3  Twice  returning  the 
specifications  and  drawings  to  the  applicant  for  nonconformity  to  the  rules  of 
the  patent  office  does  not  constitute  a  rejection  of  the  claims.4 

14.  Amendment  of  Application  —  a.  In  General.  — Amendments  may  be 
made  voluntarily  and  without  suggestion  of  the  commissioner  or  examiner,* 
or  they  may  be  made  to  avoid  objections  or  references  made  by  the  patent 
office.6  Amendments  made  by  the  applicant  to  avoid  objections  of  the 
patent  office  are  binding  upon  him  in  all  subsequent  proceedings,  because  if 
he  does  not  choose  to  make  the  amendment  he  has  a  remedy  by  appeal.7 
The  attorney  for  the  applicant  may  make  amendments.8 

b.  What  Amendments  Proper.  —  New  matter  involving  a  material 
departure  from  the  invention  described  in  the  original  specifications  or  enlarg- 
ing the  scope  of  the  application  is  not  permitted.9  Amendments  broadening 
the  original  application  so  as  to  cover  intervening  devices  have  been  often 
condemned.10  Amendments  are  permitted  merely  to  make  the  application 
conform  to  legal  requirements  or  to  set  forth  more  clearly  or  accurately  the 
invention  originally  applied  for  and  described.11  Claims  which  are  too  broad 
are  properly  limited  by  amendment.12  Claims  that  are  too  narrow  may  be 
enlarged  so  as  to  embrace  all  that  was  specified  originally.13  A  claim  for  a 
specific  device  may  be  broadened  by  amendment  into  a  generic  claim,  pro- 
vided no  intervening  rights  are  affected.14  Portions  of  the  invention,  if  divisi- 


1.  Notice  of  Eejection.  —  U.  S.  Rev.  Stat., 

8  4903. 

2.  Chandler  v.  Ladd,  McA.  Pat.  Cas.  493,  5 
Fed.  Cas.  No.  2,593. 

3.  Re-examination.  —  U.  S.  Rev.  Stat.,  §  4903. 

4.  Wickersham  v.  Singer,  McA.  Pat.  Cas. 
645,  29  Fed.  Cas.  No.  17,610. 

5.  Voluntary  Amendments.  —  Godfrey  v. 
Eames.  1  Wall.  (U.  S.)  317. 

6.  Amendments  10  Avoid  Objections.  —  Godfrey 
71.  Eames,  I  Wall.  (U.  S.)  324;  Brill  v.  St.  Louis 
Car  Co.,  (C.  C.  A.)  90  Fed.  Rep.  666;  Norton 
v.  Jensen,  (C.  C.A.)  90  Fed.  Rep.  415;  Collins 
v.  White,  6  Fed.  Cas.  No.  3,019. 

1.  Amendments  Binding  on  Applicant.  — Lehigh 
Valley  R.  Co.  v.  Kearney,  158  U.  S.  461; 
Knapp  v.  Morss,  150  U.  S.  221;  Corbin  Cabinet 
Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  38; 
Royer  v.  Coupe,  146  U.  S.  524;  Electric  Gas- 
Lighting  Co.  v.  Boston  Electric  Co.,  139  U.  S. 
481;  Dobson  v.  Lees,  137  U.  S.  258;  Yale  Lock 
Mfg.  Co.  v.  Berkshire  Nat.  Bank,  135  U.  S. 
342;  Phcenix  Caster  Co.  v.  Spiegel,  133  U.  S. 
360;  Roemer  v.  Peddie,  132  U.  S.  313;  Watson 
v.  Cincinnati,  etc.,  R.  Co.,  132  U.  S.  161;  Craw- 
ford v.  Heysinger,  123  U.  S.  589;  Sutter  v. 
Robinson,  119  U.  S.  530;  Shepard  v.  Carrigan, 
116  U.  S.  593;  Sargent  v.  Hall  Safe,  etc.,  Co., 
114  U.  S.  63;  New  York  Belting,  etc.,  Co.  v. 
Sibley,  15  Fed.  Rep.  386.  See  also  infra,  this 
section,  subdivs.  18,  19,  and  20;  and  infra, 
this  title,  Construction  of  Letters  Patent  —  Pro- 
ceedings in  Patent  Office. 

8.  Amendments  by  Attorney.  —  De  La  Vergne 
Refrigerating  Mach.  Co.  v.  Featherstone,  147 
U.  S.  209.  But  see  Eagleton  Mfg.  Co.  v.  West, 
etc.,  Mfg.  Co.,  in  U.  S.  490. 


9.  Improper  Amendments.  —  Hobbs  v.  Beach, 
180  U.  S.  383;  Singer  v.  Braunsdorf,  7  Blatchf. 
(U.  S.)  521;  Chicago,  etc.,  R.  Co,  v.  Sayles,  97 
U.  S.  554;  De  La  Vergne  Refrigerating  Mach. 
Co.  v.  Featherstone,  147  U.  S.  209;  Michigan 
Cent.  R.  Co.  v.  Consolidated  Car-Heating  Co., 
67  Fed.  Rep.  121,  31  U.  S.  App.  462;  Western 
Electric  Co.  v.  Sperry  Electric  Co.,  58  Fed. 
Rep.  186,  18  U.  S.  App.  177;  Brush  Electric 
Co.  v.  Julien  Electric  Co.,  41  Fed.  Rep.  679; 
Eagleton  Mfg.  Co.  v.  West,  etc.,  Mfg.  Co.,  2 
Fed.  Rep.  774:  McBerly  v.  Cook,  16  App.  Cas. 
(D.  C.)  133.  See  also  Kittle  v.  Hall,  29  Fed. 
Rep.  508.  But  see  Eagleton  Mfg.  Co.  v.  West, 
etc.,  Mfg.  Co.,  in  U.  S.  490. 

10.  Hobbs  v.  Beach,  180  U.  S.  383;  Chicago, 
etc.,  R.  Co.  v.  Sayles,  97  U.  S.  554.  But  com- 
pare Western  Electric  Co.  v.  Sperry  Electric 
Co..  (C.  C.  A.)  58  Fed.  Rep.  186. 

11.  Proper  Amendments. — Carver  v.  Braintree 
Mfg.  Co.,  2  Story  (U.  S.)  438;  Woodworth  v. 
Hall,  1  Woodb.  &  M.  (U.  S.)  248;  Hobbs  v. 
Beach,  180  U.  S.  383;  Norton  v.  Jensen,  (C.  C. 
A.)  90  Fed.  Rep.  415;  Railway  Register  Mfg. 
Co.  v.  North  Hudson  Co.  R.  Co.,  24  Fed. 
Rep.  793;  Parham  v.  American  Buttonhole, 
etc.,  Sewing  Mach.  Co.,  4  Fish.  Pat.  Cas. 
474- 

12.  Collins  v.  White,  6  Fed.  Cas.  No.  3,019. 
Where  the  claim  becomes  too  broad  through 

a  rejection  of  part,  it  should  be  amended  be- 
fore appeal.    Arnold  r.  Pettee,  1  Fed.  Cas. 

No.  561^. 

13.  Railway  Register  Mfg.  Co.  v.  North  Hud- 
son Co.  R.  Co.,  24  Fed.  Rep.  793. 

14.  Bechman  v.  Wood,  15  App.  Cas.  (D.  C.) 

484. 
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ble,  can  be  removed  by  amendment  from  the  original  to  separate  applications.1 

c.  Time  of  Making  Amendment.  — The  application  is  always  open  to 
amendment  until  the  matter  is  finally  disposed  of  by  the  patent  office.2 
Mere  delay  not  amounting  to  abandonment  is  no  ground  for  rejecting  an 
amendment.3  But  unreasonable  delay  in  making  an  amendment  is  a  circum- 
stance tending  to  show  that  the  subject-matter  of  the  amendment  was  not 
part  of  the  original  invention.4 

d.  Necessity  of  New  Oath.  —  Amendments  fairly  within  the  original 
specifications  need  not  be  verified  by  a  new  oath.5  But  amendments  which 
are  not  mere  amplifications  of  what  was  in  the  application  before  must  be 
supported  by  a  new  oath.6 

e.  Amendments  Relate  Back.  — Amendments  relate  back  and  speak  as 
of  the  date  of  the  original  application.  The  whole  is  regarded  as  one  con- 
tinuous application.7 

15.  Abandonment  of  Application.  —  All  applications  for  patents  must  be 
completed  and  prepared  for  examination  within  two  years  after  the  filing  of  the 
application,  and  in  default  thereof,  or  upon  failure  of  the  applicant  to  prose- 
cute the  same  within  two  years  after  any  action  therein,  of  which  notice  shall 
have  been  given  to  the  applicant,  the  application  is  regarded  as  abandoned 
unless  it  is  shown  to  the  satisfaction  of  the  commissioner  that  such  delay  was 
unavoidable.8  Any  unreasonable  delay,  though  short  of  two  years,  consti- 
tutes an  abandonment.9  And  upon  the  other  hand,  two  years'  delay  or 
longer  is  not  conclusive  of  abandonment,  as  there  may  have  been  sufficient 
excuse  for  such  delay,  and  it  was  unavoidable.10  Whether  or  not  a  delay  of 
two  years  or  more  was  unavoidable  is  a  question  for  final  determination  by 
the  commissioner.11  No  delay  for  which  there  is  a  sufficient  excuse,  and 
which  is  therefore  not  unreasonable,  will  amount  to  an  abandonment  of  the 
application.18  Delay  for  which  the  applicant  is  not  fairly  responsible  or  which 
is  chargeable  to  the  patent  office  is  not  an  abandonment,  unless  acquiesced  in 
by  the  applicant.1"1  There  may,  of  course,  be  an  express  abandonment  of  the 

1.  Hayden  v.  Suffolk  Mfg.  Co.,  4  Fish.  Pat.  543;  Lindsay  v.  Stein,  10  Fed.  Rep.  907;  Wick- 
Cas.  86.  See  also  infra,  this  section,  subdivs.  ersham  v.  Singer,  McA.  Pat.  Cas.  645,  29  Fed. 
22  and  23.  Cas.  No.  17,610;  Bevin  v.  East  Hampton  Bell 

2.  Before  Final  Disposition  of  Patent  Office.  —  Co.,  9  Blatchf.  (U.  S.)  50,  3  Fed.  Cas.  No.  1,379; 
Singer  v.  Braunsdorf,  7  Blatchf.  (U.  S.)  521,  Goodyear  t,.  Hills,  3  Fish.  Pat.  Cas.  134. 

22  Fed.  Cas.  No.  12,897;  Godfrey  v.  Eames,  1  9.  Robinson  on  Patents,  §  575. 

Wall.  (U.  S.)  317;  Railway  Register  Mfg.  Co.  10.  U.  S.  v.  American  Bell  Telephone  Co., 

v.  North  Hudson  Co.  R.  Co.,  24  Fed.  Rep.  793.  167  U.S.  224;  Plamng-Mach.  Co.  v.  Keith, 

3.  Delay.  —  M'Millin  v.  Barclay,  5  Fish.  Pat.  101  U.  S.  479;  M'Millin  v.  Barclay,  5  Fish.  Pat. 
Cas.  189,  1  Fed.  Cas.  No.  8,902;  Ex  p.  Hayden,  Cas.  189,  16  Fed.  Cas.  No.  8,902;  Ex  p.  Hay- 
11  Fed.  Cas.  No.  6,256;  Bevin  East  Hampton  den,  11  Fed.  Cas.  No  6,256.  See  also  infra, 
Bell  Co.,  9  Blatchf.  (U.  S.)  50,  3  Fed.  Cas.  this  section,  16.  b.  Renewal  of  Application  — 
No.  1,379.  See  also  infra,  this  section,  15.  After  Withdrawal  or  Rejection. 
Abandonment  of  Application.  11.  Decision  of  Commissioner  Conclusive.  —  U. 

4.  Chicago,  etc.,  R.  Co.  v.  Sayles,  97  U.  S.  S.  Rev.  Stat.,  §  4894;  U.  S.  Rifle,  etc.,  Co.  v. 
554.  Whitney  Arms  Co.,  14  Blatchf.  (U.  S  )  94; 

6.  New  Oath.  —  De  La  Vergne  Refrigerating  McMillin  v.  Barclay,  4  Brews.  ( Pa.)  275.  5  Fish. 

Mach.  Co.  v.  Featherstone,  147  U.  S.  209;  Wirt  Pat.  Cas.  189;  Exp.  Hayden,  11  Fed.  Cas.  No. 

v.  Hicks,  45  Fed.  Rep.  256;  Railway  Register  6,256. 

Mfg  Co.  v.  North  Hudson  Co.  R.  Co.,  24  Fed.  12.  Excusable  Delay.  —  Weston  v.  White,  13 

Rep.  793.  Blatchf.  (U.  S.)  447;   Goodyear  Dental  Vul- 

6.  Eagleton  Mfg.  Co.  v.  West,  etc.,  Mfg.  canite  Co.  v.  Smith,  Holmes  (U.  S.)  354;  Plan- 
Co.,  in  U.  S.  490.  ing-Mach.  Co.  v.  Keith,  ior  U.  S.  479;  Ballard 

7.  Amendments  Relate  Back.  —  Godfrey   v.  v.  Pittsburgh,  12  Fed.  Rep.  783. 

Eames,  1  Wall.  (U.  S.)  317;  Smith  v.  Good-  13.  Delay  Not  Chargeable  to  Applicant. — Sayles 

year  Dental  Vulcanite  Co.,  93  U.  S.  486.    But  v.  Chicago,  etc.,  R.  Co.,  1  Biss.  (U.  S.)  468; 

see  Chicago,  etc.,  R.  Co.  v.  Sayles,  97  U.  S.  Colgate  v.  Western  Union  Tel.  Co.,  15  Blatchf. 

554.  (U.  S.)  365;  Howes  v.  McNeal,  15  Blatchf.  (U. 

8.  Delay  Amounting  to  Abandonment.  —  U.  S.  S.)  103;  Weston  v.  White,  13  Blatchf.  (U.  S.) 
Rev.  Stat.,  §  4894;  U.  S.  Rifle,  etc.,  Co.  v.  447;  Bevin  v.  East  Hampton  Bell  Co.,  9 
Whitney  Arms  Co.,  118  U.  S.  22;  Planing-  Blatchf.  (U.  S.)  50;  Singer  v.  Braunsdorf,  7 
Mach.  Co.  v.  Keith,  101  U.  S.  479;  Fire  Ex-  Blatchf.  (U.  S.)  521,  22  Fed.  Cas.  No.  12,897; 
tinguisher  Mfg.  Co.  v.  Graham,  16  Fed.  Rep  Jones  v.  Sewall,  3  Cliff.  (U.  S.)  563;  Johnsen  v. 
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application.1  The  mere  filing  of  a  second  application  for  the  same  invention 
described  in  a  former  application  does  not  operate  as  an  abandonment  of  the 
prior  application.2  A  bill  in  equity  brought  under  the  statute  to  obtain  a 
patent  is  a  step  in  the  prosecution  of  the  application  and  will  prevent  the 
inference  of  an  abandonment,  provided  it  is  brought  within  two  years  from 
the  last  action  of  the  patent  office.3 

16.  Renewal  of  Application  —  a.  After  Abandonment.  —  Abandonment 
of  the  application  does  not  constitute  abandonment  of  the  invention,  and 
therefore  a  new  application  for  the  same  invention  may  be  subsequently 
made.4  Such  application  is  treated  in  all  respects  as  a  wholly  new  and  original 
application.5 

b.  After  Withdrawal  or  Rejection.  —  Where  neither  the  invention 
nor  the  application  has  been  abandoned,  but  the  application  has  been  with- 
drawn or  rejected,  a  new  application  may  be  filed  to  secure  a  patent  for  the 
same  invention.0  If  such  new  application  is  filed  without  unreasonable  delay, 
two  years  after  withdrawal  or  rejection  being,  under  the  statute,  prima  facie 
unreasonable,  the  original  application  and  the  renewed  application  will  be 
considered  as  constituting  together  one  continuous  application,  dating  from 
the  filing  of  the  original  application.7    The  question  is  one  of  abandonment,8 


Fassman,  I  Woods  (U.  S.)  138;  U.  S.  v.  Ameri- 
can Bell  Telephone  Co.,  167  U.  S.  224;  Smith 
v.  Goodyear  Dental  Vulcanite  Co.,  93  U.  S. 
486;  Rich  v.  Lippincott,  2  Fish.  Pat.  Cas.  I,  20 
Fed.  Cas.  No.  11,758. 

1.  Robinson  on  Patents,  §  579. 

2.  Filing  Second  Application.  —  Suffolk  Co.  v. 
Hayden,  3  Wall.  (U.  S.)  315.  See  also  Colgate 
v.  Western  Union  Tel.  Co.,  15  Blatchf.  (U. 

s.)  365. 

3.  Gandy  v.  Marble,  122  U.  S.  432. 

4.  Renewal  After  Abandonment.  —  Clark  v. 
Scott,  9  Blatchf.  (U.  S.)  301;  Bevin  v.  East 
Hampton  Bell  Co.,  9  Blatchf.  (U.  S.)  50;  Lind- 
say v.  Stein,  10  Fed.  Rep.  907,  21  Pat.  Off. 
Gaz.  1613.  See  Fire-Extinguisher  Case,  21 
Fed.  Rep.  40.  See  also  supra,  this  title.  Pat- 
entability of  Inventions  —  Abandonment. 

5.  Lindsay  v.  Stein,  20  Blatchf.  (U.  S.)  370, 
10  Fed.  Rep.  907. 

6.  Renewal  After  Withdrawal  or  Rejection.  — 
See  generally  cases  cited  infra,  this  section. 
See  also  Marsh  v.  Patent  Com'rs,  3  Biss.  (U. 
S.)  321;  Marsh  v.  Sayles,  5  Fish.  Pat.  Cas.  610, 
16  Fed.  Cas.  No.  9,119. 

7.  Continuity  of  Original  and  Renewed  Applica- 
tions —  Reasonable  and  Unreasonable  Delay.  — 
Graham  v.  McCormick,  10  Biss.  (U.  S.)  39; 
Howes  v.  McNeal,  15  Blatchf.  (U.  S.)  103,  12 
Fed.  Cas.  No.  6,789;  Bevin  v.  East  Hampton 
Bell  Co.,  9  Blatchf.  (U.  S.)  50;  Goodyear  Dental 
Vulcanite  Co.  v.  Willis,  1  Flipp.  (U.  S.)  388, 93  U. 
S.  486;  Smith  v.  Prior,  2  Savvy.  (U.  S.)  461,  22 
Fed.  Cas.  No.  13,095 ;  Godfrey  v.  Eames,  1  Wall. 
(U.  S.)  317;  Planing-Mach.  Co.  v.  Keith,  101  U. 
S.  479;  Stirling  v.  St.  Louis  Brewing  Assoc.,  79 
Fed.  Rep.  81;  International  Tooth  Crown  Co. 
v.  Richmond,  30  Fed.  Rep.  775;  Consolidated 
Fruit  Jar  Co.  v.  Bellaire  Stamping  Co.,  27 
Fed.  Rep.  377;  Wickersham  v.  Singer,  McA. 
Pat.  Cas.  645,  29  Fed.  Cas.  No.  i7,6to;  Weston 
v.  White,  13  Blatchf.  (U.  S.)  447,  29  Fed.  Cas. 
No.  17,459;  U.  S.  Rifle,  etc.,  Co.  v.  Whitney 
Arms  Co.,  14  Blatchf.  (U.  S.)  94,  28  Fed.  Cas. 
No.  16,793;  Marsh  v.  Sayles,  5  Fish.  Pat.  Cas. 
610,  16  Fed.  Cas.  No.  9,119;  Singer  v.  Brauns- 
dorf,  7  Blatchf.  (U.  S.)  521,  22  Fed.  Cas.  No. 


12,897;  Exp.  Simpson,  22  Fed.  Cas.  No.  12,878; 
Rich  v.  Lippincott,  2  Fish.  Pat.  Cas.  1,  20  Fed. 
Cas.  No.  11,758;  Ex  p.  Raymond.  20  Fed.  Cas. 
No.  11.592a/  Exp.  O'Hara,  18  Fed.  Cas.  No. 
10.464;  Matthews  v.  Wade,  McA.  Pat.  Cas. 
143.  16  Fed.  Cas.  No.  9,292;  Jones  v.  Sewall, 
6  Fish.  Pat.  Cas.  343,  13  Fed.  Cas.  No.  7,495; 
Howard  v.  Christy,  2  B.  &  A.  Pat.  Cas.  457, 
12  Fed.  Cas.  No.  6.754;  Goodyear  Dental  Vul- 
canite Co.  v.  Willis,  1  B.  &  A.  Pat.  Cas.  568, 
10  Fed.  Cas.  No.  5,603;  Goodyear  Dental  Vul- 
canite Co.  v.  Smith,  1  B.  &  A.  Pat.  Cas.  201, 
10  Fed.  Cas.  No.  5,598;  Goodyear  Dental  Vul- 
canite Co.  v.  Root,  1  B.  &  A.  Pat.  Cas.  384,  10 
Fed.  Cas.  No.  5.597;  Exp.  Dedericks,  7  Fed. 
Cas.  No.  3,734;  Dental  Vulcanite  Co.  v.  Weth- 
erbee,  2  Cliff.  (U.  S.)  555,  7  Fed.  Cas.  No. 
3,810;  Colgate  v.  Western  Union  Tel.  Co.,  4 
B.  &  A.  Pat.  Cas.  562,  6  Fed.  Cas.  No.  2,995; 
Clark  v.  Scott.  9  Blatchf.  (U.  S.)  301,  5  Fed. 
Cas.  No.  2,833;  Blandy  v.  Griffith,  3  Fish.  Pat. 
Cas.  609,  3  Fed.  Cas.  No.  1,529. 

Application  Terminated  by  Allowance.  —  The 
granting  of  a  patent  upon  an  application  nar- 
rowed by  amendment  terminates  the  proceed- 
ing, and  a  subsequent  application  for  the  broad 
invention  originally  claimed  is  a  wholly  dis- 
tinct proceeding  and  does  not  relate  back  to 
the  original  application  upon  which  the  prior 
patent  was  granted.  Pelton  v.  Waters,  1  B. 
&  A.  Pat  Cas.  599,  19  Fed.  Cas.  No.  10,913. 

8.  Question  One  of  Abandonment.  —  See  preced- 
ing note.  See  also  supra,  this  section,  15. 
Abandonment  of  Application,  and  supra,  this 
title,  Patentability  of  Inventions  —  Abandonment. 
And  see  U.  S.  Rifle,  etc.,  Co.  v.  Whitnev 
Arms  Co.,  14  Blatchf.  (U.  S.)  94,  118  U.  S.  22'; 
Planing-Mach.  Co.  v.  Keith,  101  U.  S.  479; 
Marsh  v.  Patent  Com'rs,  3  Biss.  (U.  S.)  321; 
Marsh  v.  Sayles,  5  Fish.  Pat.  Cas.  610;  Pelton 
v.  Waters,  1  B.  &  A.  Pat.  Cas.  599,  19  Fed. 
Cas.  No.  10,913;  Ex  p.  O'Hara,  18  Fed.  Cas. 
No.  10,464. 

"  If,  intermediate  the  first  and  second  appli- 
caiion,  the  patentee  manifests  an  actual  inten- 
tion to  abandon  the  first,  his  patent  will  have 
relation  to  the  last  one  only.    His  actual  in- 
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and  is  one  of  fact  for  the  jury.1  Mere  withdrawal  does  not  constitute  an 
abandonment  either  of  the  invention  or  of  the  application,3  even  though  a 
return  of  the  fee  is  accepted.3  The  new  application  must  be  for  substantially 
the  same  invention  as  that  included  in  the  original  application  in  order  that 
the  two  applications  may  be  considered  one  continuous  proceeding.4 

c.  After  Allowance  and  Forfeiture.  —  After  an  application  has  been 
allowed  and  a  patent  ordered  to  issue,  failure  to  pay  the  final  fee  within  six 
months  works  a  forfeiture.  But  any  person  interested  may  file  a  second 
application  for  a  patent  for  such  invention  the  same  as  in  the  case  of  an  origi- 
nal application.5  Such  second  application  must,  however,  be  made  within 
two  years  after  the  allowance  of  the  original  application,  and  no  question  as 
to  reasonable  or  unreasonable  delay  is  presented  for  the  decision  of  the  com- 
missioner as  in  the  case  of  the  revival  or  renewal  of  abandoned,  rejected,  or 
withdrawn  applications.6  Upon  the  hearing  of  such  renewed  application, 
abandonment  is  considered  as  a  question  of  fact.7  The  second  application  is 
not  limited  to  what  was  allowed  in  the  first  patent,  but  may  embrace  the  whole 
invention.8 

17.  Interferences  —  a.  Definition.  —  An  interference  is  a  proceeding  in 
the  patent  office  for  the  purpose  of  determining  the  question  of  priority  of 
invention  between  two  or  more  parties  claiming  substantially  the  same  patent- 
able invention.9  The  proceeding  is  expressly  authorized  by  statute,  and  is 
governed  by  the  statute  and  the  rules  of  the  patent  office.10 

b.  When  Interference  May  Be  Declared  — (i)  Li  General. — An 
interference  may  be  declared  whenever  an  application  is  made  for  a  patent, 
including  an  application  for  the  revising  of  the  patent,  which,  in  the  opinion 
of  the  commissioner,  would  conflict  or  interfere  with  any  pending  application 
or  with  any  unexpired  patent.11  The  patent  office  has  no  jurisdiction  to 
declare  an  interference  and  adjudge  priority  between  patents  actually  issued, 
and  in  such  case  the  rights  of  the  patentees  must  be  determined  in  the  courts.13 
But  the  fact  that  one  of  the  parties  has  already  obtained  a  patent  will  not  pre- 
vent an  interference,  for,  although  the  commissioner  cannot  cancel  the  patent, 
he  may  grant  another  patent  for  the  same  invention  to  another  person  who 
proves  himself  to  be  the  first  and  original  inventor.13  Where  the  interference 
is  between  an  application  and  a  prior  unexpired  patent,  or  an  application  for 
a  reissue,  the  applicant  must  specifically  claim  priority  of  invention,  as  other- 
wise his  application  will  be  rejected  upon  a  reference  to  the  prior  patent  as  an 

tention  severs  the  proceeding.    The  law  deems  5.  Renewal  After  Allowance  and  Forfeiture. — 

the  first  application  terminaied,  and  as  bearing  U.  S.  Rev.  Stat.,  <?  4897;  Christensen  v.  Noyes, 

no  relation  lo  the  patent,  which  rests  solely  15  App.  Cas.  (D.  C.)  94. 

on  the  last  one."    Pelton  v.  Waters,  1  B.  &  A.  6.  U.  S.  Rev.  Stat.,  §  4897. 

Pat.  Cas.  599,  19  Fed.  Cas.  No.  10,913.  7.  U.  S.  Rev.  Stat.,  §  4897. 

1.  Question  of  Fact  for  Jury.  —  Weston  v.  8.  Bowers  v.  San  Francisco  Bridge  Co.,  69 
White,  13  Blatchf.  (U.  S.)  447;  Godfrey  v.  Fed.  Rep.  640.  See  also  Cain  v.  Park,  14  App. 
Eames.  1  Wall.  (U.  S.)  317.  Cas.  (D.  C.)  42. 

2.  Mere  Withdrawal    Not  Abandonment.  —  9.  Patent  Office  Rule  93. 

Wickersham  v.  Singer,  McA.  Pat.  Cas.  645,  29  10.  Practice  in  Interference  Cases  in  General. — 

Fed.  Cas.  No.  17,610;  Hayden  v.  James,  n  U.  S.  Rev.  Stat.,  §  4904;  Rules  of  Patent  Office 

Fed.  Cas.  No.  6,260.  93-132,153-163;  Arnold  v.  Bishop,  Cranch  Pat. 

S.  Return  of  Fee.  —  Godfrey  v.  Eames,  t  Wall.  Dec.  103;  Perry  v.  Cornell,  Cranch  Pat.  Dec. 

(U.  S.)  317;  Colgate  v.  Western  Union  Tel.  132:  Smith  v.  Flickinger,  Cranch  Pat.  Dec.  116. 

Co.,  4  B.  &  A.  Pat.  Cas.  562,  6  Fed.  Cas.  No.  11.  Conflict  between  Applications  or  withUnex- 

2,995.    See  also  Wickersham  z:  Singer,  McA.  pired  Patent.  —  U.  S.  Rev.  Stat.,  §  4904;  Potter 

Pat.  Cas.  645,  29  Fed.  Cas.  No.  17,610.    But  v.  Dixon,  5  Blatchf.  (U.  S.)  160,  2  Fish.  Pat. 

see  Ex  p.  O'Hara,  18  Fed.  Cas.  No.  10,464.  Cas.  381;  Western  Electric  Mfg.  Co.  v.  Chicago 

Contra,  Pelton  v.  Waters,  I  B.  &  A.  Pat.  Cas.  Electric  Mfg.  Co.,  14  Fed.  Rep.  691. 

599,  19  Fed.  Cas.  10,913;  Mowry  v.  Barber,  Patent  Office  Rule  94  details  the  cases  in 

McA.  Pat.  Cas.  563,  17  Fed.  Cas.  No.  9,892.  which  interference  will  be  declared. 

4.  Identity  of  Inventions.  —  Weston  v.  White,  12.  Robinson  on  Patents,  S  588. 

13  Blatchf.  (U.  S.)  447;  Globe  Nail  Co.  v.  Su-  13.  Robinson  on  Patents, 588.    See  also 

perior  Nail  Co.,  27  Fed.  Rep.  450.  Porter  v.  Louden,  7  App.  Cas.  (D.  C.)  68. 
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anticipation,  instead  of  being  placed  in  interference.1  As  a  necessary  pre- 
liminary to  the  declaration  of  an  interference,  the  invention  claimed  must  first 
have  been  declared  patentable.  An  applicant  whose  own  claim  is  not  patent- 
able has  no  right  to  be  heard  in  interference  proceedings  or  to  contest  the  claim 
of  another  to  a  patent.* 

(2)  Identity  of  Interfering  Claims.  —  Claims  which  may  be  placed  in  inter- 
ference must  be  for  substantially  the  same  invention,  in  whole  or  in  part.3 
The  claims  and  not  the  description  determine  the  question  of  interference.* 

(3)  Successive  Interferences.  —  The  power  of  the  commissioner  is  not  limited 
to  a  single  interference,  and  a  second  may  be  declared  after  the  court  on 
appeal  has  decided  in  favor  of  an  applicant  and  ordered  that  a  patent  issue  to 
him.5  The  commissioner,  after  deciding  an  interference,  may,  for  cause 
shown,  allow  one  party  to  withdraw  and  refile  his  application,  and  may  then 
declare  an  interference  anew.6 

c.  Failure  to  Declare  Interference.  —  The  failure  of  the  patent 
office  to  declare  an  interference  when  a  patentee  is  seeking  a  reissue  pending 
an  application  by  another,  is  not  a  decision  that  the  claims  are  for  different 
inventions.7 

d.  Notice  of  Interference.  —  Whenever  an  interference  is  declared, 
notice  thereof  must  be  given  to  the  applicants,  or  the  applicant  and  patentee 
as  the  case  may  be,  whereupon  the  examiner  proceeds  to  determine  the  ques- 
tion of  priority.8 

e.  Preliminary  Statements.  —  Within  the  time  designated  in  the  notice 
each  party  is  required  to  make  and  file  a  concise  statement  under  oath  setting 
forth  the  dates  of  the  original  conception,  the  making  of  drawings  and  models, 
the  first  disclosure  to  others,  the  reduction  to  practice,  and  a  statement  show- 
ing the  extent  of  the  use  of  the  invention.9  Strictness  must  be  observed  as 
to  dates.10  The  party  is  bound  by  the  dates  alleged  in  his  preliminary  state- 
ment and  will  not  be  permitted  to  prove  earlier  dates,11  unless  an  amendment 
of  the  statement  has  been  allowed,12  and  an  amendment  as  to  dates  will  not 

allowed  unless  the  interests  of  justice  plainly  require  it.13  Errors  in  the 
statement  caused  by  inadvertence  or  mistake  may  be  corrected  on  motion, 
but  the  motion  must  be  made,  if  possible,  before  the  taking  of  any  testimony 
and  as  soon  as  possible  after  the  discovery  of  the  error.  Only  by  compliance 
with  this  rule  can  errors  in  the  statement  be  corrected.14 

f.  ISSUES  INVOLVED.- — -The  sole  issue  determined  in  an  interference  pro- 
ceeding is  the  priority  of  invention  as  between  the  parties  to  the  interference.15 


1.  See  Guilbert  v.  Killinger,  13  App.  Cas. 
(D.  C.)  107;  Appert  v.  Schmertz,  13  App.  Cas. 
(D.  C.)  117. 

2.  Robinson  on  Patents,  §  593;  In  re  Neill, 
11  App.  Cas.  (D.  C.)  584. 

3.  Substantial  Identity  of  Interfering  Claims.  — 
Gold,  etc..  Ore  Separating  Co.  v.  U.  S.  Dis- 
iniegrating  Ore  Co.,  6  Blatchf.  (U.  S.)  307,  10 
Fed.  C»s.  No.  5,508;  Du  Bois  v.  Kirk,  158  U. 
S.  58;  Lowry  v.  Cowles  Electric  Smelting,  etc., 
Co.,  56  Fed.  Rep.  488;  Christie  v.  Seybold,  (C. 
C.  A.)  55  Fed.  Rep.  69;  Pentlarge  v.  New  York 
Bung,  etc.,  Co.,  20  Fed.  Rep.  314;  Tyson  v. 
Rankin,  McA.  Pat.  Cas.  262,  24  Fed.  Cas.  No. 
14,320;  Nichols  v.  Harris,  McA.  Pat.  Cas.  362, 
18  Fed.  Cas.  No.  10,244;  Exp.  Platts,  15  Pat. 
Off.  Gaz.  827;  Newton  v.  Woodward,  16  App. 
Cas.  (D.  C.)  568;  Rosel)  v.  Allen,  16  App.  Cas. 
(D.  C.)  559:  Cushman  v.  Lines,  10  App.  Cas. 
(D.  C.)  156. 

They  must  be  such  that  each  would  either 
anticipate  or  infringe  the  other.  See  supra, 
this  title,  Patentability  of  Inventions,  subdiv.  4. 


c.  Anticipation;  and  infra,  1  his  title,  Infringe- 
ment—  What  Constitutes  Infringement. 

4.  Claims  Control.  —  Stonemetz  Printers  Ma- 
chinery Co.  v.  Brown  Folding  Mach.  Co.,  57 
Fed.  Rep.  601;  Dederick  v.  Fox,  56  Fed.  Rep. 
714. 

5.  Potter  v.  Dixon,  5  Blatchf.  (U.  S.)  160,  2 
Fish.  Pat.  Cas.  381,  19  Fed.  Cas.  No.  11,325. 

6.  Matthews  v.  Wade,  McA.  Pat.  Cas.  143, 
16  Fed.  Cas.  No.  9,292. 

7.  Hicks  v.  Shaver,  12  Fed.  Cas.  No.  6,462. 

8.  U.  S.  Rev.  Stat.,  §  4904. 

9.  Robinson  on  Patents,  §  595. 

10.  Stevens  v.  Seher.il  App.  Cas.  (D.C.)245. 

11.  Cross  z>.  Phillips.  14  App.  Cas.(D.  C  )  228; 
Colhoun  v.  Hodgson,  5  App.  Cas.  (D.  C.)  21. 

12.  Bader  z/.Vajen,  14  App.  Cas.  (D.  C.)  241. 

13.  Parker  v.  Appert,  8  App.  Cas.  (D.  C.)  270. 

14.  Stevens  v.  Seher,  1 1  App.  Cas.  (D.  C.)  245. 
16.  Priority  Between  Parties  the  Sole  Issue.  — 

National  Mach.  Co.  v.  Wheeler,  etc.,  Mfg.  Co., 
45  U.  S.  App.  665;  McCarty  v.  Lehigh  Valley 
R.  Co.,  160  U.  S.  110;  Ironclad  Mfg.  Co.  v. 
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An  award  of  priority  to  one  party  to  the  interference  cannot  be  defeated  by 
showing  that  some  third  person  was  in  fact  the  first  and  original  inventor.1 
Questions  of  patentability,*  or  of  abandonment  to  the  public,3  or  the  respec- 
tive merits  of  the  rival  devices,4  will  not  be  considered  or  determined  in  an 
interference  proceeding.  These  ate  questions  to  be  determined  in  the  patent 
office  ex  parte,  before  or  after  the  interference,  or  in  the  courts,  if  a  patent 
has  been  granted  and  its  validity  is  in  issue.5  The  question  of  patentability 
of  a  claim  in  interference  may  be  raised  in  the  patent  office  against  the  success- 
ful party,  after  the  determination  of  the  interference  proceeding.0  The  issue 
will  be  limited  to  the  claims  which  actually  interfere.7 

g.  Dissolution  or  Suspension  of  Interference.  —  Questions  as  to 
the  regularity  or  propriety  of  the  interference  may  be  raised  by  motion  to  dis- 
solve the  interference.8  A  person  to  whom  a  patent  is  issued  upon  his  applica- 
tion cannot  object  to  the  dissolution  of  an  interference,  as  he  has  obtained  all 
to  which  he  is  entitled.9  The  commissioner  may  suspend  temporarily  pro- 
ceedings in  interference  pending  the  determination  of  questions  of  patenta- 
bility.10 

h.  Divisional  Applications. — To  avoid  delay  in  regard  to  claims  not 
involved  in  the  interference,  the  applicant  may  withdraw  from  his  application 
the  claims  adjudged  not  to  interfere,  and  file  a  new  application  therefor,  or 
he  may  file  a  divisional  application  for  the  subject-matter  involved,  if  the 
invention  can  be  legitimately  divided,  but  no  claim  can  be  made  in  either 
application  broad  enough  to  include  matter  claimed  in  the  other.11 

i.  Evidence  —  (i)  In  General. —  Evidence  in  interference  cases  must  be 
presented  by  depositions  taken  under  the  rules  of  the  patent  office.18  The 
general  rules  of  evidence  are  applicable  in  interference  cases,  and  the  character 
of  evidence  to  establish  invention  and  priority  is  the  same  in  the  patent  office 
as  in  the  courts.13  Objection  to  depositions  for  technical  defects  must  be  taken 


Jacob  J.  Vollrath  Mfg.  Co.,  52  Fed.  Rep.  143; 
Perry  v.  Starrett,  3  B.  &  A.  Pat.  Cas.  485,  19 
Fed.  Cas.  No.  11,012;  Bigelow  v.  Thacher,  2 
MacArthur  (D.  C.)  24,  7  Pat.  Off.  Gaz.  603; 
Union  Paper-Bag  Mach.  Co.  v.  Crane,  1  B.  & 
A.  Pat.  Cas.  494,  Holmes  (U.  S.)  429,  6  Pat. 
Off.  Gaz.  801;  McBerty  v.  Cook,  16  App.  Cas. 
(D.  C.)  133;  Hulett  v.  Long,  15  App.  Cas.  (D. 
C.)  288;  Hiseyz/.  Peters,  6  App.  Cas.  (D.  C.) 68. 

j.  Priority  of  Third  Person.  —  Foster  v.  Antis- 
del,  14  App.  Cas.  (D.  C.)  552.  But  see  Collins 
v.  White,  6  Fed.  Cas.  No.  3,019,  wherein  it  was 
held  that  on  interference  the  application  should 
be  dismissed  where  it  appears  that  the  claim 
has  no  patentable  novelty,  irrespective  of  the 
question  of  priority  of  invention. 

2.  Patentability  Not  Determined.  —  National 
Mach.  Co.  j.  Wheeler,  etc.,  Mfg.  Co.,  45  U.  S. 
App.  665;  Newton  v.  Woodward,  16  App.  Cas. 
fD.  C.)  568;  Hill  v.  Hodge,  12  App.  Cas.  (D. 
C.)  528;  Doyle  v.  McRoberts,  10  App.  Cas.  (D. 
C.)445;  Hisey  v.  Peters,  6  App.  Cas.  (D.  C.)  68. 
But  see  Bechman  v.  Wood,  15  App.  Cas.  (D. 
C.)  484;  Dodge  v.  Fowler,  n  App.  Cas.  (D. 
C)  592. 

3.  Abandonment  of  Invention.  —  McBerty  v. 
Cook.  16  App.  Cas.  fD.  C  )  133.  But  see  Bige- 
low v.  Thacher,  2  MacArthur  (D.  C.)  24. 

4.  Respective  Merits.  —  Spain  v.  Gamble, 
McA.  Pat.  Cas.  358,  22  Fed.  Cas.  No.  13,199. 

5.  See  Dodge  v.  Fowler,  it  App.  Cas.  (D.  C.) 
502;  Hulett  v.  Long,  15  App.  Cas.  (D.  C.)  288. 

6.  Hill  v.  Hodge.  12  App.  Cas.  (D.  C.)  528; 
Dodge  v.  Fowler,  11  App.  Cas.  (D.  C.)  592. 

7.  Rosell  v.  Allen,  16  App.  Cas.  (D.  C.)  559; 
Porter  v.  Louden,  7  App.  Cas.  (D.  C.)  64. 
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8.  Dissolution  of  Interference.  —  Dodger.  Fow- 
ler, 11  App.  Cas.  (D.  C.)  592:  Croskey  v.  Atter- 
bury,  9  App.  Cas.  (D.  C.)  207. 

9.  Cushman  v.  Lines,  10  App.  Cas.  (D.  C.) 
156. 

10.  Suspension  of  Interference.  —  Bigelow  v. 
Thacher,  2  MacArthur  (I).  C.)  24. 

11.  Divisional  Applications.  —  Patent  Office 
Rule  106;  Porter  v.  Louden,  7  App.  Cas.  (D. 
C.)  64,  in  which  case  it  was  said  that  there  is 
no  proper  line  of  division  between  one  appli- 
cation  covering  a  specific  device  and  implying 
certain  adjuncts  and  another  application  by 
the  same  inventor  for  the  combination  of  the 
device  and  the  adjuncts,  and  one  application 
should  not  go  to  patent  while  the  other  is  in 
interference. 

12.  Depositions  for  Use  in  Interference  Proceed- 
ings.—  U.  S.  Rev.  Stat  ,  §  4905;  Walker  v. 
Forbes,  29  Fed.  Cas.  No.  17,069;  Smith  v. 
Flickenger,  McA.  Pat.  Cas.  46,  22  Fed.  Cas. 
No.  13,047;  Spear  v.  Abbott,  22  Fed.  Cas.  No. 
13,222;  Perry  v.  Cornell,  McA.  Pat.  Cas.  66, 
19  Fed.  Cas.  No.  11.001;  O'Hara  v.  Hawes,  18 
Fed.  Cas.  No.  10,466;  Gibbsz/.  Ellithorp,  McA. 
Pat.  Cas.  702,  10  Fed.  Cas.  No.  5,383;  Carter 
v.  Carter,  McA.  Pat.  Cas.  388,  5  Fed.  Cas.  No. 
2,475;  Arnold  v.  Bishop,  McA.  Pat.  Cas.  27, 
1  Fed.  Cas.  No.  552. 

13.  Evidence  in  General. — McCormickz>.  Cleal, 
12  App.  Cas.  (D.  C.)  338;  Yearsley  v.  Brook- 
field,  McA.  Pat.  Cas.  193,  30  Fed.  Cas.  No. 
18,131:  Warner  v.  Goodyear,  McA.  Pat.  Cas. 
60,  29  Fed.  Cas.  No.  17,183;  Stephens  v.  Salis- 
bury, McA.  Pat.  Cas.  379,  22  Fed.  Cas.  No. 
13,369;  Stephenson  v.  Hoyt,  McA.  Pat.  Cas. 
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before  the  cause  goes  to  a  hearing.1  The  commissioner  may  take  notice  of 
the  official  entries  of  the  office  and  consider  such  facts  without  further  proof.2 

(2)  Burden  of  Proof .  —  In  an  interference  proceeding  the  burden  of  proof 
is  upon  the  junior  applicant  to  show  that  he  is  entitled  to  a  patent  by  reason 
of  priority  of  invention  and  diligence  in  reduction  to  practice.3  After  the 
junior  applicant  has  made  out  a  prima  facie  case  of  priority,  the  burden  of 
proof  shifts  to  the  senior  applicant.*  A  prior  unexpired  patent  raises aprima 
facie  presumption  of  priority  and  casts  the  burden  of  proof  upon  the  other 
party  to  the  interference.5  But  the  inadvertent  issuance  of  a  patent  to  the 
junior  applicant  before  declaring  an  interference  does  not  shift  the  burden  of 
proof  from  such  applicant.6 

(3)  Admissibility  and  Sufficiency. — The  question  of  priority  in  an  inter- 
ference proceeding  is  precisely  the  same  as  where  the  defense  of  anticipation 
is  interposed  to  a  patent,  and  the  admissibility  and  sufficiency  of  evidence  to 
establish  priority  are  governed  by  the  same  considerations.7  As  between  two 
pending  applications,  priority  must  be  made  out  by  a  preponderance  of  the 
evidence.8  Where  the  interference  is  with  a  patent  already  granted,  priority 
must  be  shown  beyond  a  reasonable  doubt.9  Failure  to  offer  any  evidence 
in  rebuttal  of  direct  evidence  of  priority  has  been  held  sufficient  to  overcome 
the  presumption  arising  from  the  prior  grant  of  a  patent.10  The  testimony  of 
an  applicant  or  witness  cannot  be  wholly  disregarded  without  sufficient  reason.11 
Where  a  party  introduces  no  evidence  in  support  of  his  preliminary  statement, 


292,  22  Fed.  Cas.  No.  13.373;  New  England 
Screw  Co.  v.  Sloan,  McA.  Pat.  Cas.  210,  18 
Fed.  Cas.  No.  10,158;  Jones  v.  Wetherill,  McA. 
Pat.  Cas.  409,  13  Fed.  Cas.  No.  7,508;  Eames 
v.  Richards,  8  Fed.  Cas.  No.  4,240;  Clarke  v. 
Cramer,  McA.  Pat.  Cas.  473,  5  Fed.  Cas.  No. 
2,848.  See  also  supra,  this  title,  Patentability 
of  Inventions,  subdivs.  3.  c.  Evidence  of  In- 
vention; 4.  d.  Evidence  of  Novelty  or  Anticipa- 
tion. 

1.  Objection  to  Depositions.  —  Meyer  z/.  Rothe, 
13  App.  Cas.  (D.  C.)  97. 

2.  Judicial  Notice.  —  Cain  v.  Park,  14  App. 
Cas.  (D.  C.)  42. 

'3.  Burden  on  Junior  Applicant,  —  Newton  v. 
Woodward,  16  App.  Cas.  (D.  C.)  568;  Darnell 
v.  Grant,  16  App.  Cas.  (D.  C.)  5S9;  Nielson  v. 
Bradshaw,  16  App.  Cas.  (D.  C.)  92;  Griffin 
v.  Swenson,  15  App.  Cas.  (D.  C.)  135;  Hutett  v. 
Long,  15  App.  Cas.  (D.  C.)  286;  Foster  v.  An- 
tisdel, 14  App.  Cas.  (D.  C.)  552;  Winslow  v. 
Austin,  14  App.  Cas.  (D.  C.)  137;  Esty  v.  New- 
ton, 14  App.  Cas.  (D.  C.)  50;  Hunter  v.  Stike- 
man,  13  App.  Cas.  (D.  C.)  214;  McCormick  v. 
Cleal,  12  App.  Cas.  (D.  C.)  335:  Wurts  v.  Har- 
rington, 10  App.  Cas.  (D.  C.)  149;  Doyle  v. 
McRoberts,  10  App.  Cas.  (D.  C.)  445.  See 
generally  supra,  this  title,  Persons  Entitled  to 
Patents. 

4.  Foster  v.  Antisdel,  14  App.  Cas.  (D.  C.) 
552;  Hunt  v.  McCaslin,  10  App.  Cas.  (D.  C.)  527. 

5.  Prior  Unexpired  Patent.  —  Kelly  v.  Fynn,  16 
App.  Cas.  (D.  C.)  573;  Nielson  v.  Bradshaw, 
16  App.  Cas.  (D.  C.)  92;  Williams  v.  Ogle,  14 
App.  Cas.  (D.  C.)  145;  Doyle  v.  McRoberts,  10 
App.  Cas.  (D.  C.)  445;  La  Flare  v.  Chase,  8 
App.  Cas.  (D.  C.)  83;  Spear  v.  Belson,  22  Fed. 
Cas.  No.  13,223. 

6.  Inadvertent  Issue  of  Patent  to  Junior  Ap- 
plicant. —  Hulett  v.  Long,  15  App.  Cas.  (D.  C.) 
284;  Esty  v.  Newton,  14  App.  Cas.  (D.  C.)  50; 
Hunt  v.  McCaslin,  10  App.  Cas.  (D.  C.)  527; 
Wurts  v.  Harrington,  10  App.  Cas.  (D.  C.)  149. 
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See  also  Porter  v.  Louden,  7  App.  Cas.  (D. 

C.)  64. 

7.  Priority  of  Invention.  —  See  supra,  this 
title.  Patentability  of  Inventions,  subdiv.  4.  d. 
Evidence  of  ATovelty  or  Anticipation.  Burlcw  v. 
O'Neil,  McA.  Pat.  Cas.  168,  4  Fed.  Cas.  No. 
2,167;  Eames  v.  Richards,  8  Fed.  Cas.  No. 
4.240. 

Reduction  to  Practice.  —  Newton  v.  Wood- 
ward, 16  App.  Cas.  (D.  C.)  568;  Chiistensen 
v.  Noyes,  15  App.  Cas.  (D.  C.)  94;  Ingersoll  v. 
Holt,  15  App.  Cas.  (D.  C.)  519;  Cain  ->.  Park, 
14  App.  Cas.  (D.  C.)  42;  Guilbert  v.  Killinger, 
13  App.  Cas.  (D.  C.)  107;  Appert  v.  Schmertz, 
13  App.  Cas.  (D.  C.)  117;  Stevens  v.  Seher,  11 
App.  Cas.  (D.  C.)  245;  Breul  v.  Smith,  10  App. 
Cas.  (D.  C.)  180;  Porter  v.  Louden,  7  App. 
Cas.  (D.  C.)  64. 

Caveats.  —  Colhoun  v.  Hodgson,  5  App.  Cas. 
(D.  C.)  21;  Jones  v.  Wetherill,  McA.  Pat.  Cas. 
409,  13  Fed.  Cas.  No.  7.508. 

Declarations  of  Party.  —  Yearsley  v.  Brook- 
field,  McA.  Pat.  Cas.  193,  30  Fed.  Cas.  No. 
18,131;  Garratt  v.  Davidson,  10  Fed.  Cas.  No. 
5,247- 

8.  As  Between  Pending  Applications.  —  Foster 

v.  Antisdel,  14  App.  Cas.  (D.  C.)  552;  Wurts 
v.  Harrington,  10  App.  Cas.  (D.  C.)  149. 

9.  As  Against  Prior  Patent.  —  Kelly  v.  Fynn, 
16  App.  Cas.  (D.  C.  573;  Nielson  v.  Bradshaw, 
16  App.  Cas.  (D.  C.)  92;  Williams  v.  Ogle.  14 
App.  Cas.  (D.  C.)  145;  Winslow  v.  Austin,  14 
App.  Cas.  (D.  C.)  137;  Guilbert  v.  Killinger, 
13  App.  Cas.  (D.  C.)  107;  Dickey  v.  Fleming, 
12  App.  Cas.  (D.  C.)  509;  Doyle  v.  McRoberts, 
10  App.  Cas.  (D.  C.)  445;  Hill  v.  Parmelee,  9 
App.  Cas.  (D.  C.)  503.  But  see  Chandler  v. 
Ladd,  McA.  Pat.  Cas.  493,  5  Fed.  Cas.  No. 
2,593- 

10.  Ingersoll  v.  Holt,  15  App.  Cas.  (D.  C.) 
519;  Winslow  v.  Austih,  14  App.  Cas.  (D,  C.) 
137- 

11.  Disregarding  Testimony.  —  Croskey  z/.  At- 
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the  date  of  his  original  application  will  be  taken  as  that  of  his  conception  and 
reduction  to  practice.1  Laches  or  delay  in  applying  for  a  patent  is  a  circum- 
stance tending  to  discredit  testimony  of  the  applicant  as  to  the  date  of  his 
invention.2  A  stipulation  that  the  preliminary  statement  of  the  other  party 
should  be  accepted  as  evidence  on  the  question  of  priority,  and  that  the  issue 
should  be  decided  upon  this  evidence  alone,  is  an  admission  of  priority  of 
invention.3 

18.  Appeals  in  Patent  Office.  —  An  applicant  for  a  patent,  any  of  whose 
claims  have  been  twice  rejected,  and  every  party  to  an  interference,  may 
appeal  to  the  board  of  examiners-in-chief,  and,  if  dissatisfied  with  the  decision 
of  such  board,  may  appeal  to  the  commissioner  in  person.4  No  appeal  lies  to 
the  secretary  of  the  interior,  although  he  is  the  head  of  the  department  of 
which  the  patent  office  is  a  bureau.5 

19.  Appeals  from  Commissioner  of  Patents.  —  If  such  person  is  dissatisfied 
with  the  decision  of  the  commissioner  he  may  appeal  to  the  Court  of  Appeals 
of  the  District  of  Columbia.6 

20.  Remedy  in  Equity  for  Refusal  of  Patent. — -After  an  applicant  for  a 
patent  has  unsuccessfully  exhausted  his  remedies  by  appeal,  he  may  maintain 
a  bill  in  equity  to  compel  the  issuance  of  a  patent.7 

21.  Conclusiveness  and  Effect  of  Decisions  of  Patent  Office  —  a.  General 
Rules.  —  It  is  a  vvell-established  rule  that  the  decision  of  the  patent  office 
as  to  questions  of  law  and  fact  upon  which  the  right  to  a  patent  under  the 
statute  depends  is  not  conclusive  upon  the  court  in  a  subsequent  suit  when 
the  validity  of  the  patent  is  in  issue.8  Such  decision  is,  however,  regarded 
as  prima  facie  correct,  and  the  burden  is  upon  one  disputing  it  to  show  the 
contrary.     Patents  are  prima  facie  valid.9    Where  all  the  tribunals  of  the 


terbury,  9  App.  Cas.  (D.  C.)  207;  Collins  v. 
White,  C  Fed.  Cas.  No.  3,019. 

1.  Ingersoll  v.  Holt,  15  App.  Cas.  (D.  C.)  519. 

2.  Laches  or  Delay.  —  Nielson  v.  Bradshaw, 
16  App.  Cas  (D.  C.)  92;  Hill  v.  Parmelee,  9 
App.  Cas.  (D.  C.)  503.  See  also  McBerty  v. 
Cook,  j6  App.  Cas.  (D.  C.)  133. 

3.  Stipulations.  —  Shoemaker  v.  Merrovv,  (C. 
C.  A.)  61  Fed.  Rep.  945,  reversing  Merrovv  v. 
Shoemaker,  59  Fed.  Rep.  120. 

4.  Appeals  in  Patent  Office.  —  U.  S.  Rev.  Stat., 
4909,  4910;  Craig  v.  Smith,  100  U.  S.  226; 

Bigelow  v.  Thacher,  2  MacArthur  (D.  C.)  29; 
Nielson  v.  Bradshaw,  16  App.  Cas.  (D.  C.)  92; 
In  re  Jevvett,  McA.  Pat.  Cas.  259,  13  Fed.  Cas. 
No.  7,308. 

5.  Butterworth  v.  U.  S.,  112  U.  S.  50. 

The  functions  of  the  commissioner  of  pat- 
ents are  both  administrative  and  judicial;  in 
matters  administrative  merely  he  is  under  the 
supervision  of  the  secretary  of  the  interior, 
but  when  acting  judicially  his  decisions  can 
be  reviewed  only  by  the  court.  U.  S.  v.  Sey- 
mour, 10  App.  Cas.  (D.  C.)  294. 

6.  Appeals  from  Commissioners.  —  U.  S.  Rev. 
Stat.,  §  4911,  as  amended  by  Act  Feb.  9,  1893, 
27  Stat,  at  L.,  p.  436,  c.  74,  §  9. 

For  a  full  discussion  of  appeals  from  the 
commissioner,  see  the  title  Patents  in  Encyc. 
of  Pi.,  and  Pr.,  vol.  16,  p.  1. 

7.  Remedy  by  Bill  in  Equity.  —  U.  S.  Rev. 
Stat.,  §  4915. 

For  a  full  discussion  of  bills  fn  equity  to 
compel  issuance  of  a  patent,  see  the  title  Pat- 
ents in  Encyc.  of  Pl.  and  Pr.,  vol.  16,  p.  1. 

8.  Decision  Not  Conclusive  on  Court. —  Union 
Paper-bag  Mach.  Co.  v.  Crane,  Holmes  (U.  S.) 
429;  Shaw  v.  Cooper,  7  Pet.  (U.  S.)  292;  Grant 
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v.  Raymond,  6  Pel.  (U.  S.)  218;  Providence 
Rubber  Co.  r.  Goodyear,  9  Wall.  (U.  S.)  795; 
Burr  v.  Duryee,  1  Wall.  (U.  S.)  571;  Marsh  v. 
Nichols,  128  U.  S.  605;  Andrews  v.  Ho- 
vey,  124  U.  S.  694;  Gardner  v.  Herz,  118 
U.  S.  180;  Mahn  v.  Harwood,  112  U.  S.  358; 
Turner,  etc.,  Mfg.  Co.  v.  Dover  Stamping  Co., 
in  U.  S.  326;  Clements  v.  Odorless  Exca- 
vating Apparatus  Co.,  109  U.  S.  649;  Miller  v. 
Bridgeport  Brass  Co.,  104  U.  S.  350;  James  v. 
Campbell,  104  U.  S.  371;  Bates  v.  Coe.  98  U. 
S.  31;  Cammeyer  v.  Newton,  94  U.  S.  225; 
Reckendorfer  v.  Faber,  92  U.  S.  347;  George 
R.  Bidwell  Cycle  Co.,  14  U.  S.  App.  632; 
Wheaton  v.  Kendall,  85  Fed.  Rep.  671;  Min- 
neapolis Harvester  Works  v,  McCormick 
Harvesting  Mach.  Co.,  28  Fed.  Rep.  565;  Odell 
v.  Stout,  22  Fed.  Rep.  159;  Cahart  v.  Austin, 
2  Cliff.  (U.  S.)  528,  4  Fed.  Cas.  No.  2  288. 

Patents  are  often  granted  with  a  view  to 
leaving  open  for  decision  of  the  courts  ques- 
tions which  the  patent  office  does  not  deem  it 
proper  to  adjudicate  against  the  applicant  by 
withholding  the  patent.  Andrews  v.  Hovey, 
124  U.  S.  694. 

Contrary  View.  —  A  few  early  decisions  re- 
gard the  decisions  of  the  patent  office  on  ques- 
tions of  fact  as  conclusive.  See  M'Millin  v. 
Barclay,  5  Fish.  Pat.  Cas.  189,  16  Fed.  Cas. 
No.  8,902;  Dorsey  Harvester  Revolving-Rake 
Co.  v.  Marsh,  6  Fish.  Pat.  Cas.  387,  7  Fed. 
Cas.  No.  4,014;  Allen  v.  Blunt,  3  Story  (U.  S.) 
742,  1  Fed.  Cas.  No.  216. 

9.  Decisions  Deemed  Prima  Facie  Correct.  — 
Union  Sugar  Refinery  v.  Matthiesson,  3  Cliff. 
(U.  S.)  639,  24  Fed.  Cas.  No.  14,399;  White  v. 
Allen,  2  Cliff.  (U.  S.)  228;  Corning  v.  Burden, 
15  How.  (U.  S.)  252;  Philadelphia,  etc.,  R.  Co. 
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patent  office  have  concurred  in  the  decision,  the  presumption  in  favor  of  its 
correctness  is  especially  strong.1  If  the  decision  of  the  patent  office  is  cor- 
rect, it  is  wholly  immaterial  whether  the  reasons  assigned  for  the  decision  are 
correct  or  not.2  As  to  all  formal  acts  to  be  done  by  the  inventor  or  his  attor- 
ney or  by  the  patent  office  preparatory  to  and  connected  with  the  issuing  of 
the  patent,  the  decision  of  the  patent  office  is  final  and  conclusive  in  any  col- 
lateral proceeding,  and  can  be  attacked  only  in  a  direct  proceeding  to  set 
aside  the  patent.3  The  commissioner  of  patents  cannot  collaterally  review 
and  reverse  a  decision  of  his  predecessor.4 

b.  Particular  Applications  of  Rules  —  Decision  Patent  office  Not  conclusive. 
—  The  decision  of  the  patent  office  is  not  conclusive  upon  the  questions  of 
patentability,5  invention,6  utility,7  novelty,8  priority  in  interference  cases,9 


v.  Stimpson,  14  Pet.  (U.  S.)  448;  Mitchell 
v.  Tilghman,  19  Wall.  (,U.  S.)  287;  Seymour  v. 
Osborne,  11  Wall.  (U.  S.)  516;  Blanchard  v. 
Putnam,  8  Wall.  (U.  S.)420;  Agawam  Woollen 
Co.  v.  Jordan,  7  Wall.  (U.  S.)  583;  McCombz/. 
Ernest,  1  Woods  (U.  S.)  195;  Morgan  v.  Dan- 
iels. 153  U.  S.  120,  reversing  42  Fed.  Rep.  451; 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  208;  Duff 
v.  Sterling  Pump  Co.,  107  U.  S.  636;  Lehn- 
beuter  v.  Holthaus,  105  U.  S.  94;  Tilghman  v. 
Proctor,  102  U.  S.  707;  Bates  v.  Coe,  98  U.  S. 
40;  Garratt  v.  Seiberi,  98  U.  S.  75;  Marsh  v. 
Seymour,  97  U.  S.  348;  Elizabeth  v.  American 
Nicholson  Pavement  Cx,  97  U.  S.  126;  Fuller 
v.  Yentzer,  94  U.  S.  288;  Cammeyer  v.  New- 
ton, 94  U.  S.  225;  Reckendorfer  v.  Faber,  92 
U.  S.  351;  John  R.  Williams  Co.  v.  Miller,  etc., 
Mfg.  Co.,  107  Fed.  Rep.  290;  Thomson-Hous- 
ton Electric  Co.  v.  Walker  Co.,  104  Fed.  Rep. 
816;  McEwan  Bros.  Co.  v.  McEwan,  91  Fed. 
Rep.  791;  Wheaton  v.  Kendall,  85  Fed.  Rep. 
668;  Kinnear,  etc.,  Co.  o.  Capital  Sheet-Metal 
Co.,  81  Fed.  Rep.  491;  Standard  Cartridge  Co. 
v.  Peters  Cartridge  Co.,  77  Fed.  Rep.  630,  47 
U.  S.  App.  205,  69  Fed.  Rep.  408;  Stonemetz 
Printers  Machinery  Co.  v.  Brown  Folding 
Mach.  Co.,  57  Fed.  Rep.  601 ;  National  Harrow 
Co.  v.  Hanby,  54  Fed.  Rep.  493;  Pacific  Cable 
R.  Co.  v.  Butte  City  St.  R.  Co.,  52  Fed.  Rep. 
863;  Kirk  v.  Du  Bois,  33  Fed.  Rep.  254;  Os- 
borne v.  Glazier,  31  Fed.  Rep.  402;  Fraim  v. 
Keen,  25  Fed.  Rep.  820;  Celluloid  Mfg.  Co.  v. 
Chrolithian  Collar,  etc.,  Co.,  24  Fed.  Rep.  275; 
Patterson  v.  Duff,  20  Fed.  Rep.  641;  Duffy  v. 
Reynolds,  24  Fed.  Rep.  855;  Smith  v.  Halk- 
yard,  16  Fed.  Rep.  414;  Holliday  v.  Pickhardt, 
12  Fed.  Rep.  147;  Wire  Book  Sewing  Mach. 
Co.  v.  Stevenson,  11  Fed.  Rep.  155;  Peck,  etc., 
Co.  v.  Lindsay.  2  Fed.  Rep.  688;  Potter  v. 
Holland,  4  Blatchf.  (U.  S.)  238,  19  Fed.  Cas. 
No.  11,330,  cited  in  Burke  v.  Partridge,  58  N. 
H.  351;  Konold  v.  Klein,  3  B.  &  A.  Pat.  Cas. 
226,  14  Fed.  Cas.  No.  7,925;  Gear  v.  Grosvenor, 
6  Fish.  Pat.  Cas.  314,  10  Fed.  Cas.  No.  5,291; 
Cook  v.  Ernest,  5  Fish.  Pat.  Cas.  396,  6  Fed. 
Cas.  No.  3,155;  Busch  v.  Jones,  16  App.  Cas. 
(D.  C.)  23;  Burr  v.  Ford,  5  App.  Cas.  (D.  C.) 
26;  Wells  v.  Reynolds,  4  App.  Cas.  (D.  C.)  43; 
Sandusky  Seat  Co.  v.  Comstock,  13  Brodix  222. 
See  also  Boyden  Power  Brake  Co.  v.  Westing- 
house,  25  U.  S.  App.  475. 

1.  Stonemetz  Printers  Machinery  Co.  v. 
Brown  Folding  Mach.  Co.,  57  Fed.  Rep.  601; 
McBerty  v.  Cook,  16  App.  Cas.  (D.  C  )  133; 
Rosell  v.  Allen,  16  App.  Cas.  (D.  C.)  559;  In 
re  Barratt,  11  App.  Cas.  (D.  C.)  177;  Hien  v. 
Buhoup,  11  App.  Cas.  (D.  C.)  293. 
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2.  In  j-e  Crooker,  McA.  Pat.  Cas.  134,  6  Fed. 
Cas.  No.  3,414. 

3.  Decisions  on  Matters  Not  Jurisdictional.  — 
Hoe  v.  Cottrell,  17  Blatchf.  (U.  S.)  549;  Tarr 
v.  Folsom.  Holmes  (U.  S.)  314;  Railway  Regis- 
ter Mfg.  Co.  v.  North  Hudson  Co.  R.  Co.,  23 
Fed.  Rep.  593;  Dorsey  Harvester  Revolving- 
Rake  Co.  :'.  Marsh,  6  Fish.  Pat.  Cas.  387,  7 
Fed.  Cas.  No.  4,014;  Crompton  v.  Belknap 
Mills,  3  Fish.  Pal.  Cas.  536,  6  Fed.  Cas.  No. 
3,406;  Colt  v.  Young,  2  Blatchf.  (U.  S.)  471,  6 
Fed.  Cas.  No.  3,032. 

4.  Decision  of  Predecessor.  —  Ex  p.  Simpson, 
22  Fed.  Cas.  No.  12,878;  Ex  p.  Larowe,  14 
Fed.  Cas.  No.  8.093;  In  re  Cushman,  McA. 
Pat.  Cas.  577,  6  Fed.  Cas.  No.  3,514. 

5.  Patentability.  —  Slawson  v.  Grand  St.  R. 
Co.,  107  U.  S.  649;  Dunbar  v.  Myers,  94  U.  S. 
187;  Reckendorfer  v.  Faber,  92  U.  S.  347; 
Brown  v.  Piper,  91  U.  S.  37;  Burrows  v. 
Wetherill,  McA.  Pat.  Cas.  315,  4  Fed.  Cas.  No. 
2,208;  National  Mach.  Co.  v.  Wheeler,  etc., 
Mfg.  Co.,  72  Fed.  Rep.  185.  See  Wilson  v. 
Singer,  30  Fed.  Cas.  No.  17,835. 

6.  Invention.  —  Stimpson  v.  Woodman,  10 
Wall.  (U.  S.)  117;  Gardner  v.  Herz.  118  U.  S. 
180;  Mahn  v.  Harwood,  112  U.  S.  358  Recken- 
dorfer v.  Faber,  92  U.  S.  352;  Fraim  v.  Keen, 
25  Fed.  Rep.  820. 

7.  Utility.  —  Lehnbeuter  v.  Holthaus,  105  U. 
S.  94:  Reckendorfer  v.  Faber,  92  U.  S.  351. 

8.  Novelty.  —  Union  Paper-Bag  Mach.  Co. 
v.  Crane,  Holmes  (U.  S.)  429;  Lehnbeuter  v. 
Holthaus,  105  U.  S.  94:  Reckendorfer  v.  Fa- 
ber, 92  U.  S.  352;  Empire  State  Nail  Co.  v. 
American  Solid  Leather  Button  Co.,  61  Fed. 
Rep.  650;  De  Florez  v.  Raynolds,  14  Blatchf. 
(U.  S.)  505,  7  Fed.  Cas.  No.  3,742;  Cook  v. 
Ernest,  5  Fish.  Pat.  Cas.  396,  6  Fed.  Cas.  No. 
3,155;  Wells  v.  Reynolds,  4  App.  Cas.  (D.  C.)  43. 

9.  Priority  in  Interference  Cases.  —  Morgan  v. 
Daniels,  153  U.  S.  120;  Union  Paper-Bag  Mach. 
Co.  v.  Crane,  Holmes  (U.  S.)  429;  McCarty 
v.  Lehigh  Valley  R.  Co.,  160  U.  S.  no;  An- 
drews v.  Hovev,  124  U.  S.  694;  John  R.  Wil- 
liams Co.  :•.  Miller,  etc.,  Mfg.  Co.,  107  Fed. 
Rep.  290;  Wheaton  v.  Kendall,  85  Fed.  Rep. 
668;  Standard  Cartridge  Co.  v.  Peters  Cart- 
ridge Co.,  (C.  C.  A.)  77  Fed.  Rep.  630,  69  Fed. 
Rep.  408;  Empire  Stale  Nail  Co.  v.  American 
Solid  Leather  Button  Co.,  61  Fed.  Rep.  650; 
Stonemetz  Printers  Machinery  Co.  v.  Brown 
Folding  Mach.  Co..  57  Fed.  Rep.  601;  Minne- 
apolis Harvester  Works  v.  McCormick  Har- 
vesting Mach.  Co..  28  Fed.  Rep.  565:  Celluloid 
Mfg.  Co.  v.  Chrolilhian  Collar,  etc.,  Co.,  24 
Fed.  Rep.  275;  Hubel  v.  Tucker,  24  Fed.  Rep. 
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abandonment,1  or  separation  of  claims  for  the  purpose  of  filing  divisional 
applications.2  In  all  such  cases  the  question  may  be  litigated  and  decided 
de  novo  in  the  courts. 

The  Decision  ol  the  Patent  Office  Is  Final  and  Conclusive  upon  the  questions  of  making 
the  preliminary  statutory  oath,3  unavoidable  delay  in  preparing  the  application 
for  examination,4  the  filing,  necessity,  and  sufficiency  of  drawings,  models,  and 
specimens  of  ingredients, 5  and  the  appointment  and  authority  of  an  attorney.6 
If  the  patent  is  invalid  for  defects  in  any  or  all  of  these  respects,  the  invalidity 
must  be  declared  in  a  direct  proceeding  to  set  aside  the  patent,  and  cannot 
be  raised  in  a  collateral  proceeding.7 

As  to  Reissues  or  Extensions  of  patents,  the  decision  of  the  commissioner  as  to 
questions  of  fact  is  usually  conclusive.8 

22.  Joinder  of  Inventions  —  Statement  of  Rule.  —  Two  or  more  independent  and 
unrelated  inventions  cannot  be  claimed  in  one  application  or  be  embraced  in 
a  single  patent.9  But  related  though  distinct  inventions  connected  in  design 
or  operation  may  be  joined.10  The  joinder  of  inventions  in  a  single  patent  is 


701;  Gloucester  Isinglass,  etc.,  Co.  v.  Brooks, 
19  Fed.  Rep.  426;  Whipple  &.  Miner,  23  Pat. 
Off.  Gaz.  2236,  15  Fed.  Rep.  117;  Wire  Book 
Sewing  Mach.  Co.  v.  Stevenson,  11  Fed.  Rep. 
155;  Peck,  etc.,  Co.  v.  Lindsay,  2  Fed.  Rep. 
688,  5  B.  &  A.  Pat.  Cas.  390;  Greenwood  v. 
Bracher,  I  Fed.  Rep.  856;  Union  Paper-Bag 
Mach.  Co.  v.  Crane,  Holmes  (U.  S.)  429,  24 
Fed.  Cas.  No.  14,388;  Perry  v.  Starrett,  19 
Fed.  Cas.  No.  11,012,  3  B.  &  A.  Pat.  Cas.  485; 
McBerty  v.  Cook,  16  App.  Cas.  (D.  C.)  133; 
Hien  v.  Buhoup,  11  App.  Cas.  (D.  C.)  293.  But 
see  Peck  v.  Collins,  70  N.  Y.  376. 

The  decision  of  the  patent  office  in  inter- 
ference proceedings  is  conclusive  between  the 
parties,  even  if  wrong,  where  no  steps  have 
been  taken  to  set  it  aside,  or  where  it  has  been 
acquiesced  in.  Fassett  v.  Ewart  Mfg.  Co.,  58 
Fed.  Rep.  360,  affirmed  (C.  C.  A.)  62  Fed.  Rep. 
404;  National  Mach.  Co.  v.  Wheeler,  etc.,  Mfg. 
Co  ,  72  Fed.  Rep.  185;  Shuter  v.  Davis,  16  Fed. 
Rep  564,  24  Pat.  Off.  Gaz.  303;  Holliday  v. 
Pickhardt,  12  Fed.  Rep.  147,  22  Pat.  Off.  Gaz. 
420;  Hanford  v.  Westcott,  16  Pat.  Off.  Gaz. 
1181;  Peck,  etc.,  Co.  v.  Lindsay,  2  Fed.  Rep. 
688;  Greenwood  v.  Bracher,  1  Fed.  Rep.  857. 

Bui  the  decision  on  interference  in  such  case 
is  conclusive  only  as  to  priority,  and  does  not 
preclude  either  party  from  raising  other  ques- 
tions, such  as  the  question  of  patentability, 
National  Mach.  Co.  v.  Wheeler,  etc.,  Mfg.  Co., 
79  Fed.  Rep.  432,  45  U.  S.  App.  665,  72  Fed. 
Rep.  185;  or  as  to  the  construction  of  the 
claims,  Ironclad  Mfg.  Co.  v.  Jacob  J.  Vollrath 
Mfg.  Co.,  52  Fed.  Rep.  143. 

1.  Abandonment.  —  U.  S.  Rifle,  etc.,  Co.  v. 
Whitnev  Arms  Co.,  14  Blatchf.  (U.  S.)  94,  118 
U.  S.  22,  28  Fed.  Cas.  No.  16,793,  2  B.  &  A. 
Pat.  Cas.  493;  Marsha.  Patent  Com'rs,  3  Biss. 
(U.  S.)  321;  Woodbury  Patent  Planing-Mach. 
Co.  v.  Keith,  101  U.  S.  479,  30  Fed.  Cas.  No. 
17,970,  17  Pat.  Off.  Gaz.  103 1;  Fassett  v.  Ewart 
Mfg.  Co.,  58  Fed.  Rep.  364.  But  see  Jordan 
v.  Dobson,  2  Abb.  (U.  S.)  398,  13  Fed.  Cas.  No. 
7,519- 

2.  Allowance  of  Divisional  Applications.  —  Fas- 
sett  v.  Ewart  Mfg.  Co.,  58  Fed.  Rep.  360. 

3.  Oath  of  Inventor. —  Hoe  v.  Cottrell,  17 
Blatchf.  (U.  S.)  546;  De  Florez  v.  Raynolds, 
14  Blatchf.  (U.  S.)  505,  7  Fed.  Cas.  No.  3,742; 
Hancock  Inspirator  Co.  v.  Jenks,  21  Fed,  Rep. 


911,  citing  Crompton  v.  Belknap  Mills,  3  Fish. 
Pat.  Cas.  536;  Hoe  v.  Kahler,  12  Fed.  Rep. 
117;  Abbott  v.  Bahr,  3  Pin.  (Wis.)  193,  3 
Chand.  (Wis.)  210;  Jackson  v.  Lawton,  10 
Johns.  (N.  Y.)  23,  6  Am.  Dec.  311 ;  Providence 
Rubber  Co.  v.  Goodyear,  9  Wall.  (U.  S.)  789; 
Seymour  v.  Osborne,  11  Wall.  (U.  S.)  516; 
Child  v.  Adams,  1  Fish.  Pat.  Cas.  189;  Eagle- 
ton  Mfg.  Co.  v.  West,  etc.,  Mfg.  Co.,  2  Fed. 
Rep.  774.    See  also  supra,  this  section,  Oath. 

4.  Delay  in  Patent  Office.  —  M'Millin  v.  Bar- 
clay, 5  Fish.  Pat.  Cas.  189,  16  Fed.  Cas.  No. 
8,902. 

5.  Drawings,  Models,  and  Specimens.  —  Hoe  v. 

Cottrell,  17  Blatchf.  (U.  S.)  546;  Tarr  v.  Fol- 
som,  Holmes  (U.  S.)  314,  23  Fed.  Cas.  No. 
13.756. 

6.  Appointment  and  Authority  of  Attorney.  — 

Hoe  v.  Cottrell,  17  Blatchf.  (U.  S.)  546. 

7.  Collateral  Attack.  —  Hoe  v.  Cotlrell,  17 
Blatchf.  (U.  S.)  546. 

8.  See  infra,  this  title,  Surrender  and Reissue ; 
Term  —  Extensions. 

9.  Independent  and  Unrelated  Inventions.  — 
Rules  of  Patent  Office,  41,  42;  Hogg  v.  Emer- 
son, 6  How.  (U.  S.)  483,  ti  How.  (U.  S.)  587; 
Wyeth  v.  Stone,  1  Story  (U.  S.)  273;  Barrett  v. 
Hall,  r  Mason  (U.  S.)  473;  Evans  v.  Eaton,  3 
Wheat.  (U.  S.)  454;  Densmore  v.  Schofield,  4 
Fish.  Pat.  Cas.  148,  7  Fed.  Cas.  No.  3,809; 
Dukes  v.  Bauerle,  41  Fed.  Rep.  778:  Roberts 
v.  H.  P.  Nail  Co.,  53  Fed.  Rep.  920;  Campbell 
Printing-Press,  etc.,  Co.  v.  Duplex  Printing- 
Press  Co.,  86  Fed.  Rep.  321;  Sessions  v.  Ro- 
madka,  145  U.  S.  40. 

10.  Hogg  v.  Emerson,  6  How.  (U.  S.)  483,  n 
How.  (U.  S.)  587;  Barrett  v.  Hall,  1  Mason  (U. 
S.)  447,  2  Fed.  Cas.  No.  1,047;  Moody  v.  Fiske, 
2  Mason  (U.  S.)  112;  Wyeth  v.  Stone,  1  Story 
(U.  S.)  273;  Root  v.  Ball,  4  McLean  (U.  S.)  177; 
Densmore  v.  Schofield,  4  Fish.  Pat.  Cas.  148, 
7  Fed.  Cas.  No.  3,809;  Emerson  v.  Hogg,  1 
Fish.  Pat.  Rep.  77,  2  Blatchf.  (U.  S.)  1,  8  Fed. 
Cas.  No.  4,440;  Gill  v.  Wells,  22  Wall.  (U.  S.) 
24;  American  Nicolson  Pavement  Co.  v. 
Elizabeth,  6  Fish.  Pat.  Cas.  424,  1  Fed.  Cas. 
No.  311 ;  Mosler  Safe,  etc.,  Co.  v.  Mosler,  22 
Fed.  Rep.  901 ;  Celluloid  Mfg.  Co.  v.  Frederick 
Crane  Chemical  Co.,  36  Fed.  Rep.  110;  Wilkins 
Shoe-Button  Fastener  Co.  v.  Webb,  89  Fed. 
Rep.  982;  Bates  v.  Coe,  98  U.  S.  48;  Parks  v. 
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a  matter  of  discretion  with  the  patent  office,1  there  being  nothing  in  the  stat- 
ute forbidding  it.2 

Application  of  Rule.  —  Inventions  of  combinations  and  sub-combinations,3  of  a 
combination  and  one  of  its  parts,4  of  separate  machines  where  each  is  the 
complement  of  the  other  in  the  accomplishment  of  the  same  general  end,5 
of  a  machine  and  its  integral  parts,0  of  different  improvements  in  the  same 
machine,7  of  a  process  and  its  product,8  or  of  a  machine  and  its  product,9  may 
be  joined  in  the  same  application  and  patent.  Inventions  of  distinct  and 
unrelated  machines, 10  of  distinct  machines  and  a  combination  of  such 
machines,11  of  improvements  on  distinct  machines,12  or  of  distinct  and  sepa- 
rate designs,13  cannot  be  joined  in  the  same  application  and  patent. 

23.  Division  of  Inventions  —  a.  In  General.  —  Two  valid  patents  for  the 
same  invention  cannot  be  granted  either  to  the  same  or  a  different  party.14 
This  rule  will  prevent  the  grant  of  a  subsequent  patent  covering  a  necessary 
portion  of  an  invention  described  but  not  claimed  in  a  prior  patent,  and,  as 
has  been  seen,  such  matter  is  deemed  abandoned  or  dedicated  to  the  public.15 
The  proper  application  of  the  rule  as  to  joinder  and  division  of  inventions  so 
as  to  avoid  on  one  hand  the  improper  joinder  of  inventions  which  cannot  be 
joined,  and  on  the  other  the  improper  division  of  an  invention  in  different 


Booth,  102  U.  S.  96;  Sessions  v.  Romadka,  145 
U.  S.  40;  Burke  v.  Partridge,  58  N.  H.  349. 

1.  Discretion  of  Patent  Office.  —  Goodyear  v. 
Wait.  5  Blatchf.  (U.  S.)  468;  Bennett  v.  Fowler, 
8  Wall.  (U  S.)  445;  McKay  v.  Dihert,  5  Fed. 
Rep.  587;  Sessions  v.  Romadka,  21  Fed.  Rep. 
124. 

2.  See  Hogg  v.  Emerson,  11  How.  (U.  S.) 
587. 

3.  Combinations  and  Sub-combinations.  —  Ste- 
vens v.  Pritchard,  2  B.  &  A.  Pat.  Cas.  390; 
Hogg  v.  Emerson,  11  How.  (U.  S.)  587;  Gill  v. 
Wells,  22  Wall.  (U.  S.)  1 ;  Garratt  v.  Seibert, 
21  U.  S.  (L.  ed.)  956;  Roberts  v.  H.  P.  Nail 
Co.,  53  Fed.  Rep.  920;  Campbell  Printing- 
Press,  etc.,  Co.  v.  Duplex  Printing-Piess  Co., 
86  Fed.  Rep.  321;  Stevens  v.  Pritchard,  4  Cliff. 
(U.  S.)  417,  23  Fed.  Cas.  No.  13,407;  Bates  v. 
Coe,  98  U.  S.  31;  Smith,  etc.,  Mfg.  Co.  v. 
Sprague,  123  U.  S.  249. 

4.  Combination  and  Elements.  —  Root  v.  Ball, 
4  McLean  (U.  S.)  177,  20  Fed.  Cas.  No.  12,035; 
Parker  v,  Havvorth,  4  McLean  (U.  S.)  370. 

6.  Separate  Complementary  Machines. — Wilkins 
Shoe-Button  Fastener  Co.  v.  Webb,  89  Fed. 
Rep.  982;  Wyeth  v.  Stone,  1  Story  (U.  S.)  273, 
30  Fed.  Cas.  No.  18,107;  Burke  v.  Partridge, 
58  N.  H.  340- 

6.  Machine  and  Its  Parts.  —  Wheeler  v.  Mc- 
Cormick,  11  Blatchf.  (U.  S.)  334;  Foss  v.  Her- 
bert, 1  Biss.  (U.  S.)  121. 

7.  Improvements  on  Same  Machine.  —  Moody  v. 
Fiske,  2  Mason  (U.  S.)  112;  Pins  v.  Whitman, 
2  Story  (U.  S.)  609;  Wyeth  v.  Stone,  1  Story 
(U.  S.)  273;  Adams  v.  Jones,  1  Fish.  Pat.  Cas. 
527;  Lee  v.  Blandy,  2  Fish.  Pat.  Cas,  89,  15 
Fed.  Cas.  No.  8,182;  Morris  v.  Barrett,  1  Fish. 
Pat.  Cas.  461,  17  Fed.  Cas.  No.  9,827;  McComb 
v.  Brodie,  1  Woods  (U.  S.)  153,  15  Fed.  Cas. 
No.  3,708;  Burke  v.  Partridge,  58  N.  H. 
349- 

8.  Process  and  Product.  —  Sewall  v.  Jones,  91 
U.  S.  171;  Kelleher  v.  Darling,  4  Cliff.  (U.  S.) 
424;  Goodyear  v.  Providence  Rubber  Co.,  2 
Cliff.  (U.  S.)  351;  Goodyear  v.  Waite,  5  Blaichf. 
(U.  S.)  468;  Merrill  v.  Yeomans,  I  B.  &  A.  Pat. 
Cas.  47,  17  Fed.  Cas.  No.  9,472. 


9.  Machine  and  Product  —  Excelsior  Needle 
Co.  v.  Union  Needle  Co.,  32  Fed.  Rep.  221. 

10.  Distinct,  Unrelated  Machines.  — Root  v.  Ball, 
4  McLean  (U.  S.)  177,  Parker  v.  Havvorth,  4 
McLean  (U.  S.)  370;  Wyeth  v.  Stone.  I  Story 
(U.  S.)  273,  30  Fed.  Cas.  No.  18,107. 

11.  Machines  and  Combination  Thereof.  —  Bar- 
rett v.  Hall,  1  Mason  (U.  S.)  447,  2  Fed.  Cas. 
No.  1,047;  Tompkins  v.  Gage,  5  Blatchf.  (U. 
S.)  268,  24  Fed.  Cas.  No.  14,088. 

12.  Improvements  on  Distinct  Machines. — Bar- 
rett v.  Hall,  1  Mason  (U.  S.)  447,  2  Fed.  Cas. 
No.  1,047;  Moody  v.  Fiske,  2  Mason  (U.  S.)  119. 

13.  Distinct  Designs. —  Dukes  v.  Bauerle,  41 
Fed.  Rep.  778. 

A  joinder  of  a  claim  for  an  entire  design, 
and  separate  claims  for  each  of  its  parts,  has 
been  sustained.  Dobson  v.  Hartford  Carpet 
Co.,  114  U.  S.  439. 

14.  Two  Patents  for  Same  Invention.  —  James 
z:  Campbell.  104  U.  S.  356;  Miller  v.  Eagle 
Mfg.  Co.,  151  U.  S.  186;  Odiorne  v.  Amesbury 
Nail  Factory,  2  Mason  (U.  S.)  28;  Suffolk  Co. 
v.  Hayden,  3  Wall.  (U.  S.)  315;  Swift?/.  Jenks, 
29  Fed.  Rep.  642;  Brush  Electric  Co.  v.  Julien 
Electric  Co.,  41  Fed.  Rep.  679:  Oval  Wood 
Dish  Co.  v.  Sandy  Creek  Wood  Mfg.  Co.,  60 
Fed.  Rep.  285;  Fassett  v.  Ewart  Mfg.  Co.,  (C. 
C.  A.)  62  Fed.  Rep.  404;  Thomson- Houston 
Electric  Co.  v.  Elmira,  etc.,  R.  Co.,  (C.  C.  A.) 
71  Fed.  Rep.  396;  H.  W.  Johns  Mfg.  Co.  v. 
Robertson,  89  Fed.  Rep.  504;  McComb  v.  Bro- 
die, 1  Woods  (U.  S.)  153,  15  Fed.  Cas.  No.  8,70s. 
See  also  supra,  this  title.  Patentability  of  In- 
ventions, subdiv.  4.  c.  Anticipation. 

15.  See  supra,  this  title.  Patentability  of  In- 
ventions, subdiv.  7.       (5)       Failure  to  Claim. 

Second  Patent  Broader  or  More  Generic.  —  An 
inventor  cannot  have  two  valid  patents  for  the 
same  invention  when  the  only  distinction  is 
that  the  later  one  has  a  broader  and  more 
generic  claim  for  matters  included  in  specific 
form  in  the  prior  patent.  Miller  v.  Eagle  Mfg. 
Co.,  151  U.  S.  186;  Consolidated  Roller  Mill 
Co.  v.  Coombs,  39  Fed.  Rep.  25;  Fassett  v. 
Ewart  Mfg.  Co.,  (C.  C.  A.)  62  Fed.  Rep.  404, 
affirming  58  Fed.  Rep.  360. 
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applications  which  may  operate  as  an  abandonment  or  dedication,  is  often  a 
matter  of  extreme  nicety  and  difficulty.' 

b.  Specific  Rules.  —  The  Rules  as  to  Joinder  of  inventions  in  one  application 
and  patent  have  already  been  considered. a 

The  Rules  as  to  Division  and  Dedication  may  be  stated  as  follows:  Where  the 
various  claims  differ  among  themselves  only  as  they  constitute  different  state- 
ments of  one  and  the  same  indivisible  invention,  and  the  line  of  attempted 
division  has  no  corresponding  existence  in  the  concrete  subject  of  invention, 
only  one  application  is  allowed,  whether  pending  concurrently  or  not,  and  if 
several  patents  are  granted  all  but  the  first  are  void.3 

Where  Several  Distinct  Inventions  Are  Dependent  upon  each  other,  and  mutually  con- 
tribute to  a  single  result,  the  several  inventions  may  be  included  in  one  applica- 
tion and  patent,  or  they  may  be  separated  into  as  many  applications  and 
patents  as  there  are  distinct  inventions.4  In  such  a  case,  if  a  patent  issues 
describing  all  the  mutually  dependent  inventions,  but  claiming  only  one  of 
them,  it  will  be  presumed  that  those  described  and  not  claimed  are  dedicated 
to  the  public.5  This  presumption,  however,  may  be  rebutted,  by  claiming 
the  inventions  not  claimed  in  the  first  patent,  in  applications  pending  concur- 
rently,6 or  by  inserting  an  express  reservation  in  the  application  and  patent  of 


1.  For  an  elaborate  slatement  of  the  rules, 
see  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186. 

2.  See  supra,  this  section,  Joinder  of  Inven- 
tions. 

3.  Identity  of  Claims  —  Indivisible  Invention. 
—  James  v.  Campbell,  104  U.  S.  356;  Miller  v. 
Eagle  Mfg.  Co  ,  151  U.  S.  186;  Sickel  v.  Falls 
Co.,  4  Blatchf.  (U.  S.)5o8;  Collender  Griffith, 

18  Blatchf.  (U.  S.)  no.  2  Fed.  Rep.  206;  Jones 
v.  Sewall,  3  Cliff.  (U.  S.)  563;  Odiorne  v.  Ames- 
tury  Nail  Factory,  2  Mason  (U.  S.)  28,  1  Robb 
Pat.  Cas.  300;  McMillan  Rees,  1  Fed.  Rep. 
722;  Graham  v.  Geneva  Lake  Crawford  Mfg. 
Co.,  11  Fed.  Rep.  138;  Graham  v.  McCormick, 
11  Fed.  Rep.  859;  Hatch  v.  Moffiit,  15  Fed. 
Rep.  252;  Vermont  Farm  Mach.  Co.  v.  Marble, 

19  Fed.  Rep.  307,  20  Fed.  Rep.  117;  Cahn  v. 
Wong  Town  On,  19  Fed.  Rep.  424;  Swift  v. 
Jenks,  19  Fed.  Rep.  641;  Eastern  Paper-Bag 
Co.  v.  Standard  Paper-Bag  Co.,  30  Fed.  Rep. 
65;  National  Mach.  Co.  57.  Wheeler,  etc.,  Mfg. 
Co.,  72  Fed.  Rep.  185;  Palmer  v.  John  E. 
Brown  Mfg.  Co.,  84  Fed.  Rep.  454;  Palmer 
Pneumalic  Tire  Co.  v.  Lozier,  (C.  C.  A.)  90 
Fed.  Rep.  732;  McComb  v.  Brodie,  1  Woods 
(U.  S.)  153,  15  Fed.  Cas.  No.  8,708.  See  Ex- 
celsior Needle  Co.  v.  Union  Needle  Co.,  23 
Blatchf.  (U.  S.)  147.  See  generally  supra,  this 
title,  Patentability  of  Inventions,  subdiv.  4.  c. 
(2)  (/)  Identity  o  f  Anticipating  Devices. 

Severance  Along  Structural  Lines.  —  The  doc- 
trine of  the  patent  office  that  applications  for 
patents  shall  not  be  severable  except  on  struc- 
tural lines  must  be  held  to  mean  upon  physical 
lines,  which  actually  divide  the  machines  into 
separate  parts.  Fassett  v.  Ewart  Mfg.  Co., 
58  Fed.  Rep.  360. 

4.  Distinct  Related  Inventions  —  Joinder  or 
Division  Optional.—  Miller  v.  Eagle  Mfg.  Co., 
151  U.  S.  186;  Graham  v.  McCormick,  n  Fed. 
Rep.  859;  Wilson  v.  Cubley,  26  Fed.  Rep.  156; 
Thomson-Houston  Electric  Co.  v.  Elmira,  etc., 
R.  Co.,  (C.  C.  A.)  71  Fed.  Rep.  396. 

Machine  and  Its  Parts.  —  Wheeler  v.  McCor- 
mick, 11  Blatchf.  (U.  S.)  334;  Jones  v.  Sewall, 
3  Cliff.  (U.  S.)  563;  McMillan  v.  Rees,  1  Fed. 
Rep.  722;  Graham  v.  McCormick,  11  Fed.  Rep. 
864;  Graham  v.  Geneva  Lake  Crawford  Mfg. 


Co.,  11  Fed.  Rep.  141;  Cahn  v.  Wong  Town 
On,  19  Fed.  Rep.  424;  Thomson-Houston 
Electric  Co.  v.  Elmira,  etc.,  R.  Co.,  (C.  C.  A.) 
71  Fed.  Rep.  396. 

Machine,  Process,  and  Product.  —  Goodyear  v. 
Wait,  5  Blatchf.  (U.  S.)468;  McKay  v.  Dibert, 
5  Fed.  Rep.  587;  Eastern  Paper-Bag  Co.  v. 
Siandard  Paper-Bag  Co.,  30  Fed.  Rep.  63; 
Eastern  Paper-Bag  Co.  v.  Nixon,  35  Fed.  Rep. 
752;  Goodyear  v.  Providence  Rubber  Co.,  2 
Cliff.  (U.  S.)  351,  10  Fed.  Cas.  No.  5,583.  But 
see  Excelsior  Needle  Co.  v.  Union  Needle  Co., 
32  Fed.  Rep.  221;  Simonds  Rolling-Mach.  Co. 
v.  Hathorn  Mfg.  Co.,  90  Fed.  Rep.  201;  Mosler 
Safe,  etc.,  Co.  v.  Mosler,  127  U.  S.  354;  Under- 
wood v.  Gerber,  149  U.  S.  224. 

After  a  patent  has  been  granted  for  an  arti- 
cle of  manufacture,  and  a  separate  patent  for 
a  machine  for  making  the  article,  a  third  patent 
cannot  be  granted  for  the  process  of  making 
the  article  by  the  machine.  Plummer  v. 
Sargent,  120  U.  S.  442;  Oval  Wood  Dish  Co. 
v.  Sandy  Creek  Wood  Mfg.  Co.,  60  Fed.  Rep. 
285;  Gage  v.  Kellogg,  23  Fed.  Rep.  891,  hold- 
ing that  in  such  case  there  is  but  one  inven- 
tion, viz.,  the  machine.  See  also  MacKay  v. 
Jackman,  12  Fed.  Rep.  615;  Palmer  v.  John 
E.  Brown  Mfg.  Co,,  84  Fed.  Rep.  454;  Mosler 
Safe,  etc.,  Co.  v.  Mosler,  127  U.  S.  354;  Under- 
wood v.  Gerber,  149  U.  S.  224;  Simonds  Roll- 
ing-Mach. Co.  v.  Halhorn  Mfg.  Co.,  90  Fed. 
Rep.  201. 

Generic  and  Subordinate  Inventions.  —  Electri- 
cal Accumulator  Co.  v.  Brush  Electric  Co..  1 
U.  S.  App.  320;  Westinghouse  Electric,  etc., 
Co.  v.  Dayton  Fan,  etc.,  Co.,  106  Fed.  Rep. 
724. 

Different  Improvements. —  Hayden  v.  James, 
11  Fed  Cas.  No.  6.260. 

Combinations  and  Sub-combinations.  —  Cahn  v. 
Wong  Town  On,  19  Fed.  Rep.  424. 

5.  Presumption  of  Dedication  from  Failure  to 
Claim.  —  See  also  Swift  v.  Jenks,  29  Fed.  Rep. 
642;  Holmes  Electric  Protective  Co.  v.  Metro- 
politan Burglar  Alarm  Co.,  33  Fed.  Rep.  254. 

6.  Concurrent  Applications  Rebut  Presumption. 
—  Boyd  v.  Janesville  Hay  Tool  Co.,  158  U.  S. 
260;  Suffolk  Co.  v.  Hayden,  3  Wall.  (U.  S.) 
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the  right  to  claim  in  future  applications  the  inventions  not  claimed,  and  by 
following  up  such  reservation  by  filing  an  application  without  laches  or  unrea- 
sonable delay.1 

Independent  Unrelated  Inventions.  —  Where  the  invention  described  and  not 
claimed  is  absolutely  independent  of  the  invention  claimed,  it  must  be  pro- 
tected, if  at  all,  by  a  separate  application  and  patent,  and  there  is  no  presump- 
tion of  dedication  from  failure  to  claim  it  in  the  first  application  and  patent, 
because,  as  has  been  seen,  several  independent  inventions  cannot  be  included 
in  one  application  and  patent.2 

Public  Use  or  Abandonment.  —  Of  course  in  all  cases  the  subsequent  application 
must  be  filed  before  the  invention  has  been  in  public  use  or  sale  for  more  than 
two  years,3  and  before  there  has  been  an  actual  abandonment.4  The  subse- 
quent patent  is  void  if  the  rights  of  the  public  have  intervened.5 

Safe  General  Rule.  —  In  view  of  the  foregoing  rules,  it  seems  that  in  all  cases 
of  doubt  and  of  related  patents,  the  safest  course  is  to  embrace  all  the  inven- 
tions in  separate  claims  in  one  application,  or  in  separate  but  concurrent  appli- 
cations. If,  however,  the  inventions  are  distinct,  it  will  be  sufficient  if  the 
invention  avoids  the  statutory  bars  of  two  years  prior  public  use  or  sale,  and 
actual  abandonment. 

24.  Caveats  —  a.  Definition.  —  A  caveat  is  a  notice  filed  in  the  patent 
office  for  the  purpose  of  preventing  a  patent  being  issued  for  the  same  device 
to  another  person  until  the  caveator  shall  have  an  opportunity  to  establish 
his  priority  of  invention.6    It  is  usually,  but  not  necessarily,  the  record  of  an 


315;  Singer  v.  Braunsdorf,  7  Blatchf.  (U.  S.) 
521;  Graham  v.  Geneva  Lake  Crawford  Mfg. 
Co.,  11  Fed.  Rep.  141;  Graham  v.  McCormick, 
11  Fed.  Rep.  859;  Eagle  Mfg.  Co.  v.  Bradley, 
35  Fed.  Rep.  295;  Brush  Electric  Co.  v.  Julien 
Electric  Co.,  41  Fed.  Rep.  679;  Brush  Electric 
Co.  v.  Electrical  Accumulator  Co.,  47  Fed. 
Rep.  48;  Electrical  Accumulator  Co.  v.  Brush 
Electric  Co.,  52  Fed.  Rep.  130,  I  U.  S.  App. 
320;  Singer  v.  Braunsdorf,  7  Blatchf.  (U.  S.) 
521,  22  Fed.  Cas.  No.  12,897. 

The  Granting  of  a  Patent  for  Subsidiary  Inven- 
tions pending  an  earlier  application  by  the 
same  person  for  the  broad  invention  will  not 
invalidate  a  patent  subsequently  granted  for 
the  latter,  though  the  former  necessarily  de- 
scribed the  broad  invention.  Thomson- 
Houston  Electric  Co.  v.  Elmira,  etc.,  R.  Co., 
69  Fed.  Rep.  257;  Allington,  etc.,  Mfg.  Co.  v. 
Glor,  83  Fed.  Rep.  1014;  Electrical  Accumu- 
lator Co.  v.  Brush  Electric  Co.,  (C.  C.  A.)  52 
Fed.  Rep.  130;  Thomson-Houston  Electric  Co. 
v.  Winchester  Ave.  R.  Co.,  71  Fed.  Rep.  192; 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  201. 

The  Granting  of  a  Patent  for  Improvements  on 
a  machine  pending  a  prior  application  for  a 
patent  on  the  machine  itself  does  not  invali- 
date the  latter  when  issued.  Allington,  etc., 
Mfg.  Co.  v.  Globe  Co.,  89  Fed.  Rep.  865; 
Thomson-Houston  Electric  Co.  v.  Ohio  Brass 
Co.,  (C.  C.  A.)  80  Fed.  Rep.  712,  affirming  78 
Fed.  Rep.  139. 

Severance  on  Interference  Proceedings.  —  Eagle 
Mfg.  Co.  v.  Bradley,  35  Fed.  Rep.  295. 

1.  Reservation  of  Right  to  Claim  in  Subsequent 
Application. —  Shaw  v.  Cooper,  7  Pet.  (U.  S) 
292;  Suffolk  Co.  v.  Hayden,  3  Wall.  (U.  S.) 
315- 

Generally  as  to  the  necessity  of  an  express 
reservation,  see  MacKay  v.  Jackman,  12  Fed. 
Rep.  616;  Adams  v.  Bellaire  Stamping  Co., 
28  Fed.  Rep.  360;  Holmes  Electric  Protective 


Co.  v.  Metropolitan  Burglar  Alarm  Co.,  33 
Fed,  Rep.  254;  Consolidated  Roller-Mill  Co. 
v.  Coombs,  39  Fed.  Rep.  25;  James  v.  Camp- 
bell, 104  U.  S.  356. 

But  an  inventor  who  takes  out  a  patent 
covering  specifically  his  entire  invention  can- 
not, even  by  inserting  a  reservation,  obtain  a 
subsequent  valid  patent  covering  more  broadly 
a  particular  feature  of  the  same  invention. 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186. 

Rule  44  of  the  Patent  Office  expressly  forbids 
such  reservation  clauses,  but  the  above  cases 
recognize  their  efficiency  to  rebut  the  pre- 
sumption of  dedication. 

2.  Distinct  Unrelated  Inventions.  —  McKay  v. 
Dibert,  5  Fed.  Rep.  587;  Hatch  v.  Moffitt,  15 
Fed.  Rep.  252;  Vermont  Farm  Mach.  Co  v. 
Marble,  19  Fed.  Rep.  307;  Cahn  v.  Wong 
Town  On,  19  Fed.  Rep.  424;  Eastern  Paper- 
Bag  Co.  v.  Standard  Paper-Bag  Co.,  30  Fed. 
Rep.  63;  Eastern  Paper-Bag  Co.  v.  Nixon,  35 
Fed.  Rep.  752.  See  supra,  this  section,  Joinder 
of  Inventions. 

S.  Two  Years  Public  Sale  or  Use.  —  Cahn  v. 
Wong  Town  On,  19  Fed.  Rep.  424;  Eastern 
Paper-Bag  Co.  v.  Standard  Paper-Bag  Co.,  30 
Fed.  Rep.  63;  Eastern  Paper-Bag  Co.  v.  Nixon, 
35  Fed.  Rep.  752;  McKay  v.  Dibert,  4  N.  J.  L. 
J.  43,  5  Fed.  Rep.  587.  See  supra,  this  title. 
Patentability  of  Inventions  —  Prior  Public  Use 
or  Sale. 

4.  Abandonment.  —  Sugar  Apparatus  Mfg. 
Co.  v.  Yaryan  Mfg.  Co.,  43  Fed.  Rep.  140; 
Westinghouse  Electric,  etc.,  Co.  v.  Dayton 
Fan,  etc.,  Co.,  106  Fed.  Rep.  724.  See  supra, 
this  title.  Patentability  of  Inventions  —  Aban- 
donment. 

5.  Intervening  Rights  of  Public.  —  Railway 
Register  Mfg.  Co.  v.  Broadway,  etc.,  R.  Co., 
26  Fed.  Rep.  522. 

6.  U.  S.  Rev.  Stat.,  g  4902. 
The  rules  of  the  patent  office  explicitly  de- 
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incomplete  invention.1 

b.  Who  May  File.  —  Any  citizen  of  the  United  States,  or  any  alien  who 
has  resided  in  the  United  States  one  year  next  preceding  the  filing,  and  who 
has  made  oath  of  his  intention  to  become  a  citizen,  who  makes  any  new 
invention  or  discovery,  and  desires  further  time  to  mature  it,  may  file  a 
caveat.2 

c.  CONTENTS.  — A  caveat  contains  a  description  of  the  device  with  its  dis- 
tinguishing features  and  a  prayer  for  protection  of  the  caveator's  right  until 
he  shall  have  matured  his  invention.3  The  same  particularity  of  description 
is  not  required  as  in  an  application  for  a  patent,  but  it  must  be  as  complete 
and  exact  as  the  inventor  is  able  to  give,  and  sufficiently  precise  to  enable 
the  examiners  to  determine  whether  the  invention  described  in  a  subsequent 
application  is  probably  the  same.4 

d.  Operation  and  Effect.  —  Upon  receipt  of  a  caveat,  it  is  filed  in  the 
confidential  archives  of  the  patent  office  and  preserved  in  secrecy,  and  is 
operative  for  one  year  from  its  filing.*  During  this  year  the  caveator  is 
entitled  to  notice  of  the  filing  of  an  interfering  application,6  and  until  such 
notice  a  patent  should  not  be  granted  to  another.7  Upon  the  receipt  of  such 
notice,  if  he  desires  to  avail  himself  cf  his  caveat,  and  insist  upon  his  prior 
right  to  a  patent,  he  must  within  three  months  file  his  description,  specifica- 
tions, drawings,  and  model.8  A  caveator  who  has  exercised  due  diligence  in 
reducing  his  invention  to  practice  has  the  right  to  carry  back  his  invention 
to  the  date  of  the  filing  of  the  caveat.9  But  a  caveat  is  not  necessary,  and  a 
failure  to  file  one  while  maturing  an  invention  does  not  impair  the  rights  of 
the  inventor,10  though,  of  course,  if  a  patent  has  been  granted  to  his  rival,  he 
will  have  to  overcome  the  presumption  of  validity  thereby  raised.11  But  a 
caveat  is  not  a  substitute  for  diligence  in  reducing  the  invention  to  practice.12 
Nor  will  it  protect  an  inventor  who  allows  his  invention  to  go  into  public  use 
before  filing  his  application.13    A  caveat  filed  by  one  as  a  sole  inventor  does 

fine  the  purpose  and  effect  of  caveats.    And  Failure  to  Give  Notice.  —  A  patent  for  the 

see  Electric  R.  Co.  v.  Jamaica,  etc.,  R.  Co.,  same  invention  as  that  described  in  the  caveat 

61  Fed.  Rep.  655.  granted  during  the  pendency  of  the  caveat  is 

1.  Johnson  v.  Root,  1  Fish.  Pat.  Cas.  351,  13  not  void.  Cochrane  v.  Waterman,  Cranch 
Fed.  Cas.  No.  7,411.  Pat.  Dec.  121. 

Caveat  Not  an  Admission  that  the  Invention  Is  The  proper  practice  where  a  caveat  is  acci- 

Imperfect.  —  A  caveat  is  not  conclusive  evi-  dentally  overlooked,  and  a  patent  granted  to 

dence  that  the  invention  is  imperfect.    A  per-  another  during  its  pendency,  is  to  grant  a 

son  may  choose  to  file  a  caveat  while  he  is  patent  to  the  caveator.    Phelps  v.  Brown,  1 

going  on  and  making  improvements  upon  an  Fish.  Pat.  Cas.  479,  4  Blatchf.  (U.  S.)  362. 

invention  which  he  has  already  completed  so  Provided    he    shows   priority  of  invention, 

that  it  is  of  practical  utility.    Johnson  v.  Root,  Cochrane  v.  Waterman,  McA.  Pat.  Cas.  52,  5 

1  Fish.  Pat.  Cas.  351.  Fed.  Cas.  No.  2,929. 

2.  Who  May  File  Caveat.  —  U.  S.  Rev.  Stat.,  8.  U.  S.  Rev.  Stat.,  §  4902. 

§  4902.  9.  Invention  Protected  from  Date  of  Caveat.  — 

3.  U.  S.  Rev.  Stat.,  §  4902.  Phelps  v.  Brown,  4  Blatchf.  (U.  S.)  362,  1  Fish. 
Fraudulent  Insertion  in  File  of  Caveat.  —  Rob-      Pat.  Cas.  479;  Allen  v.  Hunter,  6  McLean  (U. 

ertson  v.  Secombe  Mfg.  Co.,  10  Blatchf.  (U.  S.)  S.)  303;  Hoe  v.  Kahler,  12  Fed.  Rep.  rn; 

481,  20  Fed.  Cas.  No.  11,928.  American  Nicolson  Pavement  Co.  v.  Eliza- 

4.  Electric  R.  Co.  v.  Jamaica,  etc.,  R.  Co.,  beth,  6  Fish.  Pat.  Cas.  424;  Ex  p.  Woodruff, 
61  Fed.  Rep.  655.  30  Fed.  Cas.  No.  17,989. 

5.  Filing  in  Confidential  Archives. — U.  S.  Rev.  A  caveat  will  not  protect  a  patent  which  is 
Stat.,  §  4902.  a  substantial  departure  therefrom.  Electric 

6.  Notice  of  Interfering  Applications.— Bell  v.  R.  Co.  v.  Jamaica,  etc.,  R.  Co.,  61  Fed.  Rep. 
Daniels,  1  Bond  (U.  S.)  212,  1  Fish.  Pat.  Cas.  655. 

372;  Allen  v.  Hunter,  6  McLean  (U.  S.)  303;  10.  Caveat  Unnecessary. —  Heath  v.  Hildreth, 

American  Nicolson  Pavement  Co.  v.  Eliza-  McA.  Pat.  Cas.  12,  11  Fed.  Cas.  No.  6,309. 

beth,  6  Fish.  Pat.  Cas.  424;  Heaths.  Hildreth,  11,  See  supra,  this  section,  Conclusiveness  and 

Cranch  Pat.  Dec.  96,  11  Fed.  Cas.  No.  6,309;  Effect  of  Decisions  of  Patent  Office. 

Ex  p.  Graves,  65  Pat.  Off.  Gaz.  2059;  Ex  p.  12.  Johnson  v.  Root,  I  Fish.  Pat.  Cas.  3m,  13 

Ward,  46  Pat.  Off.  Gaz.  513.  Fed.  Cas.  No.  7.410;  Bell  v.  Daniels,  I  Bond 

7.  Cochrane  v.  Waterman,  McA.  Pat.  Cas.  (U.  S.)  212  1  Fish.  Pat.  Cas.  372. 

52,  5  Fed.  Cas    No.  2,929;  Allen  v.  Hunter,  6  13.  Bell  v.  Daniels,  I  Bond  (U.  S.)2I2  3  Fed. 

McLean  (U.  S.)  303,  1  Fed.  Cas.  No.  225.  Cas.  No.  1,247. 
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not  estop  him  from  declaring  his  invention  joint.1 

V.  Validity  and  Requisites  of  Letters  Patent  —  1.  In  General.  —  All 

statutory  requisites  must  be  complied  with  or  the  patent  is  void.2  The  patent 
must  be  recorded,  together  with  the  specifications,  in  the  patent  office,  in  books 
kept  for  that  purpose.3  An  accidental  destruction  of  the  record,  as  by  fire, 
will  not  invalidate  the  patent.4 

2.  Form  and  Contents — a.  In  General.  —  All  patents  must  be  issued  in 
the  name  of  the  United  States  of  America,  and  must  be  signed  by  the  secre- 
tary of  the  interior,  and  countersigned  by  the  commissioner  of  patents.5  A 
patent  issued  without  the  signature  of  the  secretary  of  the  interior  is  void.e 
A  patent  countersigned  in  the  name  of  a  person  as  "acting  commissioner"  is 
valid  on  its  face,  and  requires  no  proof  of  office,  as  the  court  will  take  judicial 
notice  of  it.7  It  is  not  necessary  that  the  patent  should  contain  any  recitals 
that  the  prerequisites  to  the  grant  of  it  have  been  duly  complied  with,  for  the 
law  makes  that  presumption.8 

b.  Description  of  Invention  Patented.  —  Every  patent  must  contain 
a  short  title  or  description  of  the  invention  or  discoverv,  correctly  indicating 
its  nature  and  design,  and  refer  to  the  specification  for  the  particulars  thereof.9 
The  title  of  the  patent  ought  not  to  be  repugnant  to  the  specification.10  But 
it  is  not  expected  to  be  specific,  and  need  only  indicate  the  nature  and  design 
of  the  invention.11  The  specification  and  description  contained  in  the  appli- 
cation form  part  of  the  patent  when  issued,  and  the  patent  issues  for  the 
invention  described  and  claimed  in  the  specifications.12  The  drawing  is  a  part 
of  the  patent,13  and  a  copy  furnished  by  the  patent  office  must  be  attached 
to  the  patent  as  a  part  of  the  specifications. 14  The  form  and  sufficiency  of  the 
specification  have  already  been  considered.15 

c.  Name  or  Description  of  Patentee.  —  The  patentee  must  be  named 
or  described,  but  an  error  in  this  respect  will  not  render  the  patent  void,  pro- 


1.  Hoe  v.  Kahler,  12  Fed.  Rep.  in. 

2.  Compliance  with  Statute.  —  Roemer  v. 
Simon,  95  U.  S.  214;  Morfitt  v.  Gaar,  1  Fish. 
Pat.  Cas.  610,  17  Fed.  Cas.  No.  9,690;  Latta  v. 
Shawk,  1  Fish.  Pat.  Cas.  465,  14  Fed.  Cas. 
No.  8,116. 

A  Clerical  Error  of  an  Examiner  in  failing  to 
follow  the  rules  of  practice  in  the  patent  office 
is  not  sufficient  ground  for  declaring  a  patent 
void.  Deere  v.  Arnold,  95  Fed.  Rep.  169,  92 
Fed.  Rep.  186. 

3.  Recording  Patent.  —  U.  S.  Rev.  Stat., 
§  4883. 

4.  Hogg  v.  Emerson,  6  How.  (U.  S.)  437. 
See  Stimpson  v.  West  Chester  R.  Co.,  4  How. 
(U.  S.)  380. 

5.  Signature.  —  U.  S.  Rev.  Stat.,  §  4883; 
Marsh  v.  Nichols,  128  U.  S.  605:  Whitely  v. 
Fisher,  4  Fish.  Pat.  Cas.  248;  Smith  v.  Mercer, 
3  Pa.  L.  J.  Rep.  444,  5  Pa.  L.  J.  529,  22  Fed. 
Cas.  No.  13,078. 

It  may  now  be  countersigned  by  the  assist- 
ant secretary.  25  Stat,  at  I..,  c.  15,  p. 
40. 

6.  Marsh  v.  Nichols,  128  U.  S.  605;  Marsh 
v.  Scott,  125  111.  114;  Wood  worth  v.  Hall,  r 
Woodb.  &  M.  (U.  S.)  389,  2  Robb  Pat.  Cas. 
517,  holding  that  any  alteration  made  in  the 
patent  after  his  signature  must  be  com- 
municated to  him  and  receive  his  sane 
tion. 

7.  Countersigning  by  Acting  Commissioner.  — 

York,  etc.,  Line  R.  Co.  v.  Winans,  17  How. 
(U.  S.)  30;  Wilson  v.  Rousseau,  4  How.  (U.  S.) 
646;  Woodworth  v.  Hall,  1  Woodb.  &  M.  (U. 
S.)  248,  30  Fed.  Cas.  No.   18,016;   Smith  v. 


Mercer,  3  Pa.  L.  J.  Rep.  444,  5  Pa.  L.  J.  529' 
22  Fed.  Cas.  No.  13,078. 

8.  Recitals.  —  Gear  i>.  Grosvenor,  6  Fish.  Pat. 
Cas.  314.  But  see  Philadelphia,  etc..  R.  Co. 
v.  Stimpson,  14  Pet.  (U.  S.)  452. 

9.  Short  Title  or  Description.  —  U.  S.  Rev. 
Stat.,  §  4884;  Hogg  v.  Emerson.  6  How.  (U. 
S.)  437;  Evans  v.  Chambers,  2  Wash.  (U.  S.) 
125,  8  Fed.  Cas.  No.  4,555;  Sickles  v.  Glou- 
cester Mfg.  Co.,  1  Fish.  Pat.  Cas.  222,  22  Fed. 
Cas.  No.  12,841. 

10.  Goodvear-'.  Central  R.  Co.,  1  Fish.  Pat. 
Cas.  626,  10  Fed.  Cas.  No.  5,563. 

A  patent  for  an  "  improvement  in  trucks  for 
locomotives"  is  not  rendered  invalid  by  the 
fact  that  the  truck  used  was  old  and  the  inven- 
tion was  really  an  improvement  in  locomo- 
tives. Locomotive  Engine  Safety  Truck  Co. 
v.  Erie  R.  Co.,  10  Blatchf.  (U.  S  )  292,  15  Fed. 
Cas.  No.  8,452. 

11.  Sickles  v.  Gloucester  Mfg.  Co.,  1  Fish. 
Pat.  Cas.  222,  22  Fed.  Cas.  No.  12,841. 

12.  Specification  Part  of  Patent.  —  O'Reilly  v. 
Morse,  15  How.  (U.  S.)  62;  Hogg  v.  Emerson. 
6  How.  (U.  S.)  437,  affirmed  11  How.  (U.  S.) 
587;  Evans  v.  Eaton,  Pet.  (C.  C.)  322,  8  Fed. 
Cas.  No.  4,559.  See  also  in/ia,  this  title,  Con- 
struction of  Letters  Patent —  Construction  as  a 
Whole. 

13.  Drawings. — Emerson  v.  Hogg,  2  Blatchf. 
(U.  S.)  r;  Washburn  v.  Gould,  3  Story  (U.  S.) 
122,  2  Robb  Pat.  Cas.  206. 

14.  U.  S.  Rev.  Stat.,  §  4889. 

15.  Description  of  Invention.  —  See  supra, 
this  title,  Proceedings  to  Obtain  Patent —  Speci- 
fication and  Description. 
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vided  the  description  is  sufficiently  accurate  to  identify  the  patentee.1  A 
patent  issued  in  the  name  of  a  partnership  as  assignee  of  the  inventor  is  valid 
although  the  firm  name  is  purely  artificial  and  does  not  contain  the  name  of 
any  partner.2  On  the  death  of  the  inventor,  the  patent  may  be  issued  to  his 
executor  or  administrator  as  such,  and  it  need  not  be  expressly  stated  to  be  in 
trust  for  the  heirs  or  devisees,  as  this  is  implied  by  law.3  So  a  patent  issued 
after  the  death  of  the  inventor,  to  such  inventor,  his  heirs  or  assigns,  is  not 
void,  but  vests  title  in  his  legal  representatives  or  assignee.4 

d.  Date.  — ■  Every  patent  must  bear  date  as  of  a  day  not  later  than  six 
months  from  the  time  at  which  it  was  passed  and  allowed  and  notice  thereof 
was  sent  to  the  applicant  or  his  agent.5 

3.  Presumption  of  Validity.  —  Letters  patent  are,  prima  facie,  presumed  to 
be  valid.6  But  this  presumption  does  not  obtain  where  the  records  and  papers 
in  the  patent  office  show  conclusively  that  essential  statutory  requirements 
have  been  disregarded,7  or  where  the  patent  is  materially  defective  in  form.8 

4.  Total  or  Partial  Invalidity.  —  A  patent  may  be  valid  in  part  and  void  in 
part  where  the  patentee  has  not  fraudulently  claimed  more  than  that  to  which 
he  is  entitled.9 

5.  Inoperativeness.  —  A  patent  is  Void  if  the  device  will  not  answer  the  pur- 
pose for  which  it  was  intended,  without  some  addition,  adjustment,  or  altera- 
tion which  had  not  been  discovered  or  invented  at  the  time  the  patent  Avas 
issued.10  But  a  mere  failure  to  operate  and  produce  the  described  result 
under  special  circumstances  and  on  exceptional  occasions  will  not  invalidate 
the  patent.11 

6.  Fraud.  —  A  patent  cannot  be  collaterally  assailed  for  fraud.13 

7.  Amendment.  — ■  Mere  clerical  errors  or  defects  in  a  patent  may  be 
amended  by  application  to  the  patent  office  and  the  granting  of  a  certificate.13 
Substantial  defects  must  be  cured,  if  at  all,  either  by  a  reissue  or  a  disclaimer.14 

1.  Name  of  Patentee.  —  Bignall-  v.  Harvey,  4 
Fed.  Rep.  334;  Northwestern  Fire  Extinguisher 
Co.  v.  Philadelphia  Fire  Extinguisher  Co.,  1 

B.  &  A.  Pat.  Cas.  177,  18  Fed.  Cas.  No.  10,337. 

2.  Firm  Name.  —  Fresno  Home-Packing  Co. 
v.  Fruit-Cleaning  Co  ,  101  Fed.  Rep.  826,  42 

C.  C.  A.  43. 

3.  Death,  of  Inventor.  —  Stimpson  v.  Rogers, 
4  Blatchf.  (U.  S.)  333,  23  Fed.  Cas.  No.  13.457. 

4.  De  La  Vergne  Refrigerating  Mach.  Co. 
v.  Featherstone,  147  U.  S.  209. 

5.  Date.  —  U.  S.  Rev.  Stat.,  §  4885.    See  also 
infra,  this  title,  Term. 

6.  Providence  Rubber  Co.  v.  Goodyear.  9 
Wall.  (U.  S.)  788.  See  supra,  this  title.  Pro- 
ciedings  to  0'itain  Patent,  subdiv.  21.  Conclu- 
siveness and  Effect  of  Decisions  of  Patent  Office. 
Sse  also  supra,  Patentability  of  Inventions, 
subdivs.  3.  c.  (1)  and  4.  d.  (1)  Presumptions  and 
Burden  of  Proof.  But  see  Earle  v.  Wana- 
maker,  87  Fed.  Rep.  740. 

7.  Whitely  v.  Svvayne,  4  Fish.  Pat.  Cas.  117, 
29  Fed.  Cas.  No.  17,568. 

8.  Roemer  v.  Simon,  95  U.  S.  214. 

9.  Partial  Invalidity.  —  Goodvear  v.  Provi- 
dence Rubber  Co.,  2  Cliff.  (U.  S.)  351,  10  Fed. 
Cas.  No.  5,583;  Peterson  v.  Wooden,  3  Mc- 
Lean (U.  S.)  248,  19  Fed  Cas.  No.  11,038.  See 
also  supra,  this  title.  Proceedings  to  Obtain  Pat- 
ent, subdiv.  7.  b.  (11)  Effect  of  Void  Claim . 

10.  Inoperative  Patent.  —  American  Automa- 
ton Weighing  Mach.  Co.  v.  Blauvelt,  50  Fed. 
Rep.  213;  Burrall  v.  Jewett,  2  Paige  (N.  Y.) 
134;  Cowan  v.  Dodd,  3  Coldw.  (Tenn.)  278. 
See  also  supra,  this  title.  Patentability  of  inven- 
tions, subdiv.  3.  b.  (2)  (m)  Reduction  to  Practical 


Use  or  Operation. 

The  fact  that  no  machine  has  been  con- 
structed or  put  into  practical  operation  under 
a  patent  is  not  of  itself  sufficient  to  show  the 
patent  inoperative,  or  to  overcome  the  pre- 
sumption of  its  validity  arising  from  the  fact 
of  issuance.  Packard  v.  Lacing-Stud  Co.,  70 
Fed.  Rep.  66,  33  U.  S.  App.  306. 

11.  Wheeler  v.  Clipper  Mower,  etc.,  Co.,  10 
Blatchf.  (U.  S.)  181,  29  Fed.  Cas.  No.  17,493. 

The  failure  of  a  machine,  which  it  is  claimed 
will  turn  any  irregular  surface  or  form  like 
the  model,  to  turn  a  square  shoulder,  will  net 
render  the  patent  void.  Blanchard's  Gun- 
Stock  Turning  Factory  v.  Warner,  1  Blatchf. 
(U.  S.)  258,  3  Fed.  Cas.  No.  1,521. 

12.  Collateral  Attack  for  Fraud. — Goodyear  v. 
Providence  Rubber  Co.,  2  Cliff.  (U.  S.)  351; 
Eureka  Clothes  Wringing  Mach.  Co.  v.  Bailey 
Washing,  etc.,  Mach.  Co.,  n  Wall.  (U.  S.)  488; 
Providence  Rubber  Co.  v.  Goodyear,  9  Wall. 
(U.  S.)  796;  Gear  v.  Grosvenor,  6  Fish.  Pat.  Cas. 
314,  10  Fed.  Cas.  No.  5,291;  Doughty  v.  West, 
6  Blatchf.  (U.  S.)  429,  7  Fed.  Cas.  No.  4,028; 
Crompton  v.  Belknap  Mills,  3  Fish.  Pat.  Cas. 
536,  6  Fed.  Cas.  No.  3,406;  Jackson  v.  Lawton, 
10  Johns.  (N.  Y.)  23,  6  Am.  Dec.  311.  See  in- 
fra, this  title,  Annulment  and  Repeal  of  Patents. 

The  Commissioner  Cannot  Confirm  a  patent 
obtained  by  fraud.  Child  v.  Adams,  1  Fish. 
Pat.  Cas.  189,  5  Fed.  Cas.  No.  2,673. 

13.  Clerical  Errors.  —  Wood  worth  v.  Hall,  2 
Robb  Pat.  Cas.  517,  1  Woodb.  &  M.  (U.  S.) 
389,  30  Fed.  Cas.  No.  18,017. 

14.  See  infra,  this  title.  Surrender  and  Re- 
issue; Disclaimers. 
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VI.  Term  —  1.  Date.  —  Every  patent  shall  bear  date  as  cf  a  day  not  later 
than  six  months  from  the  time  at  which  it  was  passed  and  allowed  and  notice 
thereof  was  sent  to  the  applicant  or  his  agent;  and  if  the  final  fee  is  not  paid 
within  that  period  the  patent  shall  be  withheld.1 

Date  of  Correction.  —  But  where,  owing  to  the  omission  of  an  essential  element, 
the  patent  must  be  corrected,  the  date  of  such  correction  is  the  date  of  the 
patent.2 

The  Date  of  Application  for  the  patent  is  used  in  determining  the  priority 
between  two  patents  issued  at  different  dates  to  the  same  patentee.3 

Antedating.  —  It  is  not  permissible  in  the  United  States  to  antedate  a  patent.4 
Under  the  English  law,  patents  take  effect  from  the  time  of  affixing  the  great 
seal;  but  by  virtue  of  the  practice  of  antedating  patents  as  of  the  date  of  the 
application,  the  letters  first  sealed  may  be  postponed  to  those  first  applied 
for.5 

Simultaneous  Applications.  —  Where  two  applications  are  made  the  same  day, 
for  similar  patents,  in  the  absence  of  fraud  both  letters  patent  will  be  sealed.6 

2.  Duration  —  a.  Duration  as  Determined  by  Statute.  —  Prior  to  the 
act  of  March  2,  1861,  a  patent  ran  for  fourteen  years  with  the  privilege  of 
extension  for  seven  years  longer.  But  by  that  act  the  term  was  limited  to 
seventeen  years,  without  privilege  of  extension.7 

b.  Duration  as  Determined  by  Foreign  Patent.  —  Every  patent 
granted  for  an  invention  which  has  been  previously  patented  in  a  foreign 
country  shall  be  so  limited  as  to  expire  at  the  same  time  with  the  foreign 
patent,  or,  if  there  be  more  than  one,  at  the  same  time  with  the  one  having 
the  shortest  term,  and  in  no  case  shall  it  be  in  force  more  than  seventeen 
years.8 

Date  of  Issue  of  United  States  Patent.  —  In  determining  whether  a  foreign  patent 
has  been  issued  previously  in  a  foreign  country,  the  crucial  date  as  to  the 
United  States  patent  is  that  of  its  issue  and  not  of  the  application.  Hence 
a  foreign  patent  granted  after  the  application  but  not  before  the  issue  of  the 
United  States  patent  is  included  within  the  act  as  much  as  one  granted 

1.  Date.  —  U.  S.  Rev.  Stat.,  §4885.  Cas.  586,  12  Fed.  Cas.  No.  6,769;  Weston  v. 
This  provision  was  intended  to  prescribe  the      White,  13  Blatchf.  (U.  S.)  364  29  Fed.  Cas.  No. 

date  on  which  a  patent  would  begin  10  run.  17.458;  Brooks  v.  Norcross,  2  Fish.  Pat.  Cas. 

Marsh  v.  Nichols  128  U.  S.  605.  661.  4  Fed.  Cas.  No.  1,957. 

2.  Date  of  Correction.  —  Marsh  v.  Nichols,  128  6.  Simultaneous  Applications.  —  In  re  Dering, 
U.  S.  605,  46  Pat.  Off.  Gaz.  239.  13  Ch.  D.  393,  42  L.  T.  N.  S.  634,  28  W.  R. 

3.  Washburn,  etc.,  Mfg.  Co.  v.  Wiler,  143  710;  In  re  Gething,  L.  R.  9  Ch.  633. 

U.  S.  293.  7.  Duration.  —  Siemens  v.  Sellers,  123  17.  S. 

4.  Antedating.  —  Gramme  Electrical  Co.  v.  276;  Smith  v.  Ely,  5  McLean  (U.  S.)  76,  22  Fed. 
Arnoux,  etc.,  Electric  Co.,  17  Fed.  Rep.  838.        Cas.  No.  13,043;  Kendrick  v.  Emmons,  2  B. 

Under  the  old  practice,  it  was  permissible  &  \.  Pat.  Cas.  20S,  14  Fed.  Cas.  No.  7,695. 
for  the  commissioner  of  patents  to  antedate  a         8.  U.  S.  Rev.  Stat.,  §  4887;  Act  8  July,  1870, 

patent  to  make  it  correspond  with  a  prior  c.  230,  §  25;  U.  S.  v.  Marble,  2  Mackey  (D.  C.) 

English  patent  to  the  same  patentee.    Tilgh-  12;  De  Florez  v.  Raynolds,  17  Blatchf.  (U.  S.) 

man  v.  Proctor,  102  U.  S.  734.  436;  O'Reilly  v.  Morse,  15  How.  (U.  S.)  62; 

And  under  the  act  of  1861,  a  patent  might  Weston  v.  White,  13  Blatchf.  (U.  S.)  364,  29 

have  been  dated  as  of  the  date  of  filing  the  Fed.  Cas.  No.  17,458;  Henry  v.  Providence 

specification,  unless  an  interval  exceeding  six  Tool  Co.,  3  B.  &  A.  Pat.  Cas.  501,  11  Fed.  Cas. 

months  intervened  between  specification  and  No.  6,384;  Siemens  v.  Sellers,  123  U.  S.  276, 

issue.    Burdett  v.  Estey,  19  Blatchf.  (U.  S.)  1.  16  Fed.  Rep.  856;  Bate  Refrigerating  Co.  v. 

6.  Date  of  English  Patents. —  15  &  16  Vict.,  c.  Hammond,  129  U.  S.  151;  Commercial  Mfg. 

03,  §  24;  Saxby  v.  Hennett.  42  L.  J.  Exch.  137,  Co.  :■.  Fairbank  Canning  Co.,  135  U.  S.  176; 

L.  R.  8  Exch.  210,  28  L.  T.  N.  S.  639;  Smith  Bate  Refrigerating  Co.  v.  Sulzberger,  157  U. 

v.  Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  S.  1;  Accumulator  Co.  v.  Julien  Electric  Co.,  57 

486;  Siemens  v.  Sellers,  123  U.  S.  276;  O'Reilly  Fed.  Rep.  605;  J.  L.  Mott  Iron  Works  v.  Henry 

v.  Morse,  15  How.  (U.  S.)  62;  American  Dia-  McShane  Mfg.  Co  ,  80  Fed.  Rep.  516;  Camp- 

rr.ond  Rock  Boring  Co.  v.  Sheldon,  17  Blatchf.  bell  Printing-Press,  etc.,  Co.  v.  Duplex  Print- 

(U.  S.,  303;    Edison  Electric    Light    Co.  v.  ing-Press  Co.,  86  Fed.  Rep.  318;  Alias  Glass 

Waring  Electric  Co.,  59  Fed.  Rep.  358;  Edison  Co.  v.  Simonds  Mfg.  Co.,  102  Fed.  Rep.  643, 

Electric  Light  Co.  v.  Buckeye  Electric  Co  .  59  42  C.  C.  A.  554;  Western  Electric  Co.  v.  Citi- 

Fed.  Rep.  691;  Howe  v.  Morton,  1  Fish.  Pat.  zens'  Telephone  Co.,  106  Fed.  Rep.  215. 
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before  such  application.  The  statute  refers  to  patents  granted  and  not  to 
applications  for  patents.1 

Foreign  Date  Not  Part  of  Patent.  —  In  interpreting  this  section  it  has  been  held 
that  it  is  not  necessary  that  the  date  of  the  expiration  of  the  foreign  patent 
should  appear  upon  the  face  of  the  American  patent.  Such  date  is  no  part 
of  such  patent,  but  merely  limits  its  term  by  force  of  the  statute.8 

Estoppel  by  Amended  Date.  —  Still,  a  patentee  who  has  his  United  States  patent 
unnecessarily  amended  to  correspond  in  date  with  his  foreign  patent,  is  never- 
theless estopped  to  question  the  validity  of  such  amendment  as  against  one 
who  has  invested  money  on  the  faith  of  his  action.3  But  he  is  not  estopped 
to  claim  the  full  term  of  his  original  patent.4 

Effect  of  Antedating,  —  The  duration  of  a  United  States  patent  is  not  curtailed 
by  a  foreign  patent  published  subsequently  but  dated  prior  to  the  United 
States  patent.3 

Patents  Mast  Be  to  Same  Inventor.  —  The  foreign  patent  whose  expiration  will 
affect  an  American  patent  must  be  one  obtained  by  the  American  patentee 
or  with  his  consent.6 

And  It  Must  Be  a  Definitive  Patent  granting  a  valuable  monopoly,  enforceable  at 
law.  and  not  simply  a  provisional  patent  which  may  or  may  not  be  converted 
into  a  definitive  one  by  further  proceedings.7 

Identity  of  the  Two  Patents.  —  Such  foreign  patent  need  not,  however,  be  the 
exact  equivalent  of  the  United  States  patent,  as  regards  its  terms  or  the  rights 
thereby  conveyed.  It  is  sufficient  that  it  be  a  monopoly  of  substantially  the 
same  invention.8  The  applicant  for  the  American  patent  need  not  be  an 
American  citizen.9 

Secret  Patents.  —  The  rule  applies  to  secret  patents  as  well  as  to  others,10  but 
not  to  the  French  private  patents.11 

Extended  Foreign  Patents.  —  If  the  foreign  patent  be  granted  for  a  certain  period 
and  the  patentee  has  the  right  of  option  to  have  it  extended  for  an  additional 
period  and  such  option  is  subsequently  exercised,  the  United  States  patent 
will  continue  in  force  during  such  extended  period,  subject,  however,  to  the 
seventeen  years  limitation.  Such  extended  foreign  patent  is  regarded  as  a 
continuous  term  for  the  entire  period.12    But  the  mere  right  to  apply  for  an 

1.  Date  of  Issue  of  United  States  Patent.  —  Bate  5.  Effect  of  Antedating.  —  Gold,  etc.,  Tel.  Co. 
Refrigerating  Co.  v.  Sulzberger,  157  U.  S.  1;  v.  Commercial  Telegram  Co.,  23  Fed.  Rep.  340. 
Bate  Refrigerating  Co.  v.  Gillett.  31  Fed.  Rep.  6.  Patents  Must  Be  to  Same  Inventor.- —  Beach 
809;  Edison  Electric  Light  Co.  v.  U.  S.  Electric  v.  llobbs,  82  Fed.  Rep.  916;  Hobbs  v.  Beach, 
Lighting  Co.,  35  Fed.  Rep.  134;  Seibert  Cylin-  180  U.  S.  383,  94  Pat.  Off.  Gaz.  2357;  Edison 
der  Oil  Co.  v.  William  Powell  Co.,  35  Fed.  Eleclric  Light  Co.  v.  U.  S.  Electric  Lighting 
Rep.  591;  Accumulator  Co.  v.  Julien  Eleclric  Co.,  35  Fed.  Rep.  134. 

Co.,  57  Fed.  Rep.  605;  American  Bell  Tele-  7.  Societe  Anonyme,  etc.,  v.  General  F.Iec- 

phone  Co.  v.  Cushman,  57  Fed.  Rep.  842.  trie  Co.,  97  Fed.  Rep.  604. 

As  lo  when  an  English  patent  begins  to  run  8.  Identity  of  the  Two  Patents.  —  Commercial 

so  as  to  determine  the  duration  of  an  Ameri-  Mfg  Co.  v.  Fairbank  Canning  Co.,  135  U.  S. 

can  patent,  see  cases  cited  in  the  note  ante,  176,  20  Brodix  219,  51  Pat.  Off.  Gaz.  965,  1890 

Date  of  English  Patents.  Com'r  Dec.  319;  Atlas  Glass  Co.  v.  Simonds 

A  Canadian  Patent  runs  from  its  date,  al-  Mfg.  Co.,  102  Fed.  Rep.  338,  646,  42  C.  C.  A. 

though  not  delivered  to  the  patentee  until  some  554;  Electrical  Accumulator  Co.  v.  Brush  Elec- 

time  afterwards  for  want  of  some  formality.  trie  Co.,  52  Fed.  Rep.  130,  1  U.  S.  App.  320,  47 

Bate  Refrigerating  Co.  v.  Gillett,  31  Fed.  Rep.  Fed.  Rep.  48. 

809.  9.  Edison  Electric  Light  Co.  v.  U.  S.  Electric 

2.  Foreign  Date  Not  Part  of  Patent.  —  Tele-  Lighting  Co.,  35  Fed.  Rep.  134. 

phone  Cases.  126  U.  S.  I;  O'Reilly  v.  Morse,  10.  Secret  Patents.  —  Gramme  Electrical  Co. 

15  How.  (U.  S.)  62;  Bate  Refrigerating  Co.  v.  v.  Arnoux,  etc.,  Eleclric  Co.,  17  Fed.  Rep.  838. 

Hammond,  129  U.  S.  151;   Edison    Electric  11.  Brooks  v.  Norcross,  2  Fish.  Pat.  Cas.  661, 

Light  Co.  v.  U.  S.  Electric  Lighting  Co.,  52  4  Fed.  Cas.  No.  1,957. 

Fed.  Rep.  300;  Canan  v.  Pound  Mfg.  Co.,  23  12.  Extended  Foreign  Patents.— Edison  Electric 

Fed.  Rep.  185.  Light  Co.  v.  Perkins  Electric   Lamp  Co.,  42 

3.  Estoppel  by  Amendment.— Telephone  Cases,  Fed.  Rep.  327;  Consolidated  Roller-Mill  Co. 
126  U.  S.  572;  Edison  Electric  Light  Co.  v.  v.  Walker,  43  Fed.  Rep.  575;  Edison  Electric 
Buckeye  Electric  Co.,  59  Fed.  Rep.  691.  Light  Co.  v.  U.  S.  Electric  Lighting  Co.,  52 

4.  Edison  Electric  Light  Co.  v.  Blooming-  Fed.  Rep.  300,  n  U.  S.  App.  1;  Bate  Refriger- 
dale,  65  Fed.  Rep.  212.  ating  Co.  7/.  Hammond,  129  U.  S.  151,  overrul- 
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extension,  unexercised,  will  not  extend  the  American  patent.1 

Special  Extension.  —  But  the  prolongation  of  a  foreign  patent  by  legislative  act 
or  royal  favor  beyond  the  original  term,  will  not  prolong  the  corresponding 
American  patent.     It  will  expire  with  the  period  originally  limited.2 

Modification  of  Patent.  —  A  patent  cannot  be  exempted  from  the  operation  of 
the  statute  by  making  some  slight  modification  in  the  working  of  the  princi- 
ple involved,3  nor  by  adding  new  improvements  not  contained  in  the  foreign 
patent,  nor  by  broadening  or  paring  down  the  claims,  nor  can  a  patent  be 
construed  as  running  partly  from  one  date  and  partly  from  another.4 

Lapse  of  Foreign  Patent.  —  Where  the  foreign  patent,  once  granted,  lapses  or 
becomes  forfeited  for  the  nonobservance  of  some  condition  subsequent,  or 
some  formality,  the  United  States  patent,  if  granted  before  such  lapse  or  for- 
feiture, is  not  affected  thereby,  but  continues  in  force  for  the  definite  term 
granted  as  if  no  lapse  had  occurred.3  But  when  the  foreign  patent  has 
lapsed  before  the  United  States  patent  is  applied  for,  the  latter  will  not  be 
granted.6 

The  Act  Not  Retroactive.  —  The  law  in  question  is  not  retroactive  and  does  not 
affect  patents  issued  before  the  law  took  effect.7 

Evidence  of  Extension.  —  The  question  whether  a  foreign  patent  is  still  in  force 
is  for  the  court  to  decide  upon  the  evidence.8  In  seeking  to  apply  the  law 
to  shorten  an  American  patent,  it  is  not  necessary  to  show  that  the  foreign 
patent  has  not  been  extended.  The  date  of  the  patent  creates  a  prima  facie 
presumption  as  to  the  date  of  its  termination.9  And  the  court,  it  would 
seem,  in  the  absence  of  other  evidence,  is  bound  by  the  statement  of  the 
term  found  upon  the  face  of  the  patent.10 

The  Certificate  of  the  Commissioner  that  a  patent  will  terminate  with  a  foreign 
patent  is  not  conclusive,  no  such  limitation  being  shown  upon  the  face  of  the 
patent.11 

c.  EXTENSIONS.  —  By  the  act  of  1836,  the  power  to  grant  an  extension  of 
a  patent  for  specified  reasons  was  conferred  upon  the  patent  office.  But 
by  the  act  of  1861,  this  power  was  denied  except  for  patents  already  in 
existence. 12  In  consideration  of  the  lapse  of  time  since  this  law  was  passed 
and  the  expiration  of  all  patents  existing  in  1861,  the  question  of  extension 
by  the  patent  office  has  become  antiquated  and  of  little  practical  importance. 

ing  in  effect  Reissner  v.  Sharp,  16  Blatchf.  (U.  Co.,  33  Fed.  Rep.  254;  Accumulator  Co.  v. 

S.)  383,  and  Bate  Refrigerating  Co.  v.  Gillett,  Julien  Electric  Co.,  57  Fed.  Rep.  605. 

13  Fed.  Rep.  553.  5.  Lapse  of  Foreign  Patents.  —  Pohl  v.  Anchor 

The  same  principle  is  embodied  in  the  Cana-  Brewing  Co.,  134  U.  S.  381;  Paillard  v.  Bruno. 

dian  patent  act,  and  is  similarly  interpreted.  29  Fed.  Rep.  864;  Bate  Refrigerating  Co.  v. 

Edison  Electric  Light  Co.  v.  U.  S.  Electric  Gillett.  20  Fed.  Rep.  192,  31  Fed.  Rep.  809; 

Lighting  Co.,  52  Fed.  Rep.  300,  n  U.  S.  App.  1.  Pohl  v.  Heyman,  58  Fed.  Rep.  568;  Diamond 

II  was  held,  however,  that  when  Ihe  Cana-  Match  Co.  v.  Adirondack  Match  Co.,  65  Fed. 

dian  patent  was  extended  for  only  one  of  Rep.  803;  VVelsbach  Light  Co.  v.  Apollo  I ncan- 

two  possible  periods,  the  corresponding  United  descent  Gaslight  Co.,  (C.  C.  A.)  96  Fed.  Rep. 

States  patent  terminated  at  the  end  of  such  332. 

extended  period  along  with    the    Canadian.  6.  Huber  v.  N.  O.  Nelson  Mfg.  Co.,  148  U. 

Bonsack  Mach.  Co.  v.  Smith,  70  Fed.  Rep.  383.  S.  270,  38  Fed.  Rep.  830. 

1.  Accumulator  Co.  v.  Julien  Electric  Co.,  7.  Act  Not  Retroactive.  —  Goff  v.  Stafford,  3 
57  Fed.  Rep.  605.  B.  &  A.  Pat.  Cas.  610,  10  Fed.  Cas.  No.  5.504; 

2.  Henry  v.  Providence  Tool  Co.,  3  B.  &  A.  Weston  v.  White,  13  Blatchf.  (U.  S.)  364,  29 
Pat.  Cas.  501,  11  Fed.  Cas.  No.  6,384.  Fed.  Cas.  No.  17,458;  Badische  Anilin,  etc.. 

In  Reissner  v.  Sharp,  16  Blatchf.  (U.  S.)  283,  Fabrik  v.  Hamilton  Mfg.  Co.,  3  B.  &  A.  Pat. 

20  Fed.  Cas.  No.  11,689,  tne  principle  of  this  Cas.  235.  2  Fed.  Cas.  No.  721. 

case  was  used  to  hold  a  patent  terminated  by  8.  Edison  Electric  Light  Co.    v.  Westing- 

a  Canadian  patent  which  had  been  extended  house,  40  Fed.  Rep.  666. 

under  the  law  for  a  further  term.    Such,  it  9.  Edison  Electric  Light  Co.  v.  Electric  En- 
seems,  is  not  the  law.    Bate    Refrigerating  gineering,  etc.,  Co.,  60  Fed.  Rep.  401. 
Co.  v.  Hammond,  129  U.  S.  151.  10.  Edison  Electric  Light  Co.  v.  Electric  En- 

3.  Clark  v.  Wilson,  28  Fed.  Rep.  95.  gineering,  etc  ,  Co.,  60  Fed.  Rep.  401. 

4.  Siemens  ^.Sellers,  123  U.S.  276;  Clark  11.  Bate  Refrigerating  Co.  v.  Hammond,  129 
v.  Wilson,  28  Fed.  Rep.  95;  Holmes  Electric  U.  S.  151. 

Protective  Co.  v.  Metropolitan  Burglar  Alarm  12.  Rev.  Stat.  U.  S.,  4924-4928. 
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The  commissioner  was  a  judicial  officer,  and  his  decision  upon  the  matter  of 
extension  was,  in  the  absence  of  fraud,  conclusive  and  without  appeal,  and  not 
subject  to  collateral  attack.'  Such  extension  could  be  made  only  upon  state- 
ment of  the  facts  specified  by  the  act  as  conditions  precedent,2  and  after 
publication  of  specified  notices.3  Such  extension  must  have  taken  place  before 
the  expiration  of  the  patent,4  and  must  have  been  asked  for  ninety  clays 
before  such  expiration.3  After  extension  the  patent  became  one  virtually  for 
twenty-one  years.6  The  extension  of  an  American  patent  was  unaffected  by 
the  expiration  of  a  corresponding  English  patent  before  such  extension  was 
asked  for.7 

Interest  of  Applicant.  —  The  patentee  applying  for  an  extension  must  have  had 
an  interest  in  the  patent,  although  an  equitable  interest  was  sufficient.** 

To  Executor  or  Administrator, — The  act  provided  for  making  the  extension 
upon  the  application  of  the  executor  or  administrator  of  a  deceased  patentee.9 

And  an  Assignee  of  the  patent  was  allowed  to  obtain  a  renewal,  unless  the 
instrument  of  assignment  showed  a  different  intention.10 

Extension  as  Affecting  Right  to  Use.  —  An  owner  of  a  patented  machine  has  a 
right  to  use  it  during  an  extended  term  of  the  patent  or  to  transfer  such  right 
to  another. 11  But  an  assignee  of  a  right  to  use  machines  made  under  the  origi- 
nal patent  had  no  right  to  use  them  during  ah  extended  term.18 

Extension  by  Congress.  —  Congress  has  the  power,  by  means  of  a  private  act, 
to  grant  an  extension  of  a  patent,  even  after  the  patent  has  expired  and  the 
invention  has  been  introduced  to  public  use.13    The  patent  thus  extended  is 


1.  Power  of  Commissioner.  —  Provi'lence  Rub- 
ber Co.  v.  Goodyear,  a  Wall.  (U.  S.)  788,  805,  8 
Brodlx  150,  194,  2  Whu.  250;  Gear  v.  Gros- 
venor,  6  Fish.  Pat.  Cas.  3r4;  Whitney  v. 
Mowry,  4  Fish.  Pat.  Cas.  207;  Clum7'.  Brewer, 
2  Curt.  (U.  S.)  506;  In  re  Cushman,  McA.  Pat. 
Cas.  577,  6  Fed.  Cas.  No.  3,514;  Crompton  v. 
Balknap  Mills,  3  Fish,  Pat.  Cas.  536,  30  Fed. 
Cas.  No.  18,285;  American  Wood  Paper  Co. 
v.  Gien  Falls  Paper  Co..  8  Blatchf.  (U.  S.)  513, 
1  Fed.  Cas.  No.  321;  Jordan  v.  Dobson,  2  Abb. 
(U.  S.)  398,  13  Fed.  Cas.  No.  7,519;  Colt  v. 
Young,  2  Blatchf.  (U.  S.)  471,  6  Fed.  Cas.  No. 
3,032;  Dorsey  Harvester  Revolving-Rake  Co. 
v.  Marsh,  6  Fish.  Pat.  Cas.  387,  7  Fed.  Cas. 
No.  4,014;  Milligan,  etc.,  Glue  Co.  v.  Upton, 
1  B  &  A.  Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607; 
Morris  v.  Royer,  3  Fish.  Pat.  Cas.  176,  17  Fed. 
Cas.  No.  9,835. 

As  to  the  power  of  the  chief  clerk  acting  as 
commissioner,  see  American  Wood  Paper  Co. 
v.  Glens  Falls  Paper  Co.,  4  Fish.  Pat.  Cas. 
561,  1  Fed.  Cas.  No.  321a. 

2.  Conditions  Precedent.  —  Eby  v.  King,  158  U. 
S.  366,  71  Pat.  Off.  Gaz.  1454,  1895  Com'rs  Dec. 
386;  Wilson  v.  Rousseau,  4  How.  (U.  S.)  674; 
Aiken  v.  Dolan,  3  Fish.  Pat.  Cas.  197,  1  Fed. 
Cas.  No.  no. 

3.  Notice.  —  Gear  v.  Grosvenor,  6  Fish.  Pat. 
Cas.  314,  10  Fed.  Cas.  No.  5,291;  Crompton  v. 
Belknap  Mills,  3  Fish.  Pat.  Cas.  536,  6  Fed. 
Cas.  No.  3,406,  30  Fed.  Cas.  No.  18,285. 

4.  During  Life  of  Patent.  —  Wilson  v.  Rous- 
seau, 4  How.  (U.  S.)  683;  Consolidated  Fruit- 
Jar  Co.  v.  Mason,  7  Daly  (N.  Y.)  64. 

5.  Ninety-day  Clause.  —  Johnson  v.  Onion,  3 
Hughes  (U.  S.)  290;  Mitchell  v.  Hawley,  16 
Wall.  (U.  S.)  544;  Johnson  v.  McCullough,  4 
Fish.  Pat.  Cas.  170. 

6.  Gibson  v.  Harris,  1  Blatchf.  (U.  S.)  167, 
10  Fed.  Cas  No.  5,396. 

As  to  the  Special  Act  of  184&  Granting  a  Second 
2?  C.  of  L,— 25  385 


Extension,  see  Bloomers.  McQuewan,  14  How. 
(U.  S.)  539,  5  Brodix  434,  1  Whit.  730. 

As  to  Extensions  by  the  Old  Board  of  Commis- 
sioners, created  by  the  act  of  1836,  see  Wilson 
v.  Rousseau,  4  How.  (U.  S.~)  646,  4  Brodix  436, 
2  Robb  Pal.  Cas.  373,  1  Whit.  357;  Brooks  v. 
Bicknell,  3  McLean  (U.  S.)  250,  4  Fed.  Cas. 
No.  1,944;  Brooks  v.  Jenkins,  3  McLean  (U. 
S.)  432,  4  Fed.  Cas,  No.  1,953. 

7.  Tilghman  v.  Mitchell,  9  Blatchf.  (U.  S.) 
18,  4  Fish.  Pat.  Cas.  615. 

8.  Interest  of  Applicant.  —  Gear  v.  Grosvenor, 
6  Fish.  Pat.  Cas.  314,  10  Fed.  Cas.  No.  5,291; 
Prime  v.  Brandon  Mfg.  Co.,  16  Blatchf.  (U. 
S.)  453- 

9.  Executor  or   Administrator.  —  Wilson  v. 

Rousseau,  4  How.  (U.  S.)  675,  4  Brodix  43b,  2 
Robb  Pat.  Cas.  373,  1  Whit.  357,  359;  Bloomer 
v.  Millinger,  1  Wall.  (U.  S.)  340,  7  Brodix  185, 
2  Whit.  42;  Woodworth  v.  Wilson,  4  How.  (U. 
S.)  712,  2  Robb  Pat.  Cas.  473,  1  Whit.  428,  4 
Brodix  542;  Woodworth  v.  Hall,  1  Woodb.  & 
M.  (U.  S.)  248,  30  Fed.  Cas.  No.  18,016; 
Brooks  v.  Bicknell,  3  McLean  (U.  S.)  250,  4 
Fed.  Cas.  No.  1,944. 

10.  Assignee.  —  Hendrie  v.  Sayles,  98  U.  S. 
546;  Union  Mfg.  Co.  v.  Lounsbury,  41  N.  Y. 
363;  Blanchard's  Gun-Stock  Turning  Factor  v 
v.  Warner,  1  Blatchf.  (U.  S.)  258,  3  Fed.  Cas. 
No.  1,521.  But  see  Gibson  v.  GifTord,  1 
Blatchf.  (U  S.)  529,  10  Fed.  Cas.  No  5,395. 

11.  Extension  as  Affecting  Bight  to  Use. — 
Paper-Bag  Cases,  105  U.  S.  766;  Bloomer  v. 
Millinger,  1  Wall.  (U.  S.)  340;  Wilson  v.  Sim  p- 
son,  9  How.  (U.  S.)  109;  Wilson  v.  Rousseau, 
4  How.  (U.  S.)  682. 

12.  Assignee's  Right  to  Use. — Mitchells'.  Haw- 
ley, 16  Wall.  (U.  S.)  544;  Blanchard  v.  Haynes, 
6  West.  L.  J.  82,  3  Fed.  Cas.  No.  i,5r2. 

13.  Extension  by  Congress. —  Pennock  v.  Dia- 
logue, 2  Pet.  (U.  S.)  1,  4  Biodix  217,  1  Robb 
Pat,  Cas.  §42,  1  Whit.  127;  Jordan  v.  Dobson, 
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to  be  regarded  as  an  original  patent  for  the  entire  time  from  the  first  grant  to 
the  end  of  the  extended  period.1  And  a  person  making  articles  under  the 
patent  in  the  interim  between  the  expiration  and  extension,  has  no  right  to 
use  them  after  the  extension  is  allowed.2 

Frauauient  Extension.  —  An  extension  cannot  be  attacked  collaterally  on  the 
ground  of  fraud.3    Such  law  is  binding  upon  the  courts  until  repealed.4 

VII.  Surrender  and  Reissue  —  1.  Right  to  Surrender  and  Obtain  Reissue 
—  a.  IN  GENERAL. — Whenever  any  patent  is  inoperative  or  invalid  by 
reason  of  a  defective  or  insufficient  specification,  or  by  rear.on  of  the  paten- 
tee claiming  as  his  own  invention  or  discovery  more  than  he  had  a  right  to 
claim  as  new,  if  the  error  has  arisen  by  inadvertence,  accident,  or  mistake,  and 
without  any  fraudulent  or  deceptive  intention,  the  commissioner  must,  on  the 
surrender  of  the  original  patent  and  the  payment  of  the  duty  required  by  law, 
cause  a  new  patent  for  the  same  invention,  in  accordance  with  the  corrected 
specification,  to  be  issued  for  the  unexpired  part  of  the  original  patent.5  The 
statute  is  to  be  construed  liberally  and  not  strictly  as  restraining  and  limiting 
the  right.6 

b.  Errors  or  Defects  Authorizing  Reissue  —  (i)  In  General.  —  A 
patent  may  be  surrendered  and  a  reissue  granted  only  for  the  errors  or  defects 
specified  in  the  statute.7 

(2)  Insufficient  Description.  —  Where  the  specification  of  an  original  patent 
is  defective  for  not  containing  a  full  and  perfect  description  of  the  invention 
intended  to  be  patented,  the  defect  may  be  remedied  by  a  reissue  with  a  cor- 
rected specification.8 

(3)  Errors  of  Patent  Office.  —  Where  the  error  is  one  of  the  patent  office 
and  not  chargeable  to  the  patentee,  it  may  be  corrected  by  a  reissue.9 

(4)  Claims  Too  Narrow.  — Where  the  claims  are  too  narrow  to  cover  the 
actual  invention  made  and  described  and  intended  to  be  claimed,  the  defect 
may  be  cured  by  a  reissue  of  the  patent  with  broadened  claims. 10  But  this 

2  Abb.  [U.  S.)  398,13  Fed.- Cas.  No.  7,519;  6.  Construction  of  Statute.  —  Exp.  Ball,  2  Fed. 

Wilson  v.  Rousseau,   4  How.  (U.  S.)  685;  Cas.  No.  810;  Carew  v.  Boston  Elastic  Fabiic 

Bloomer  v.  Stolley,  5  McLean  (U.  S.)  158,  3  Co.,  Holmes  (U.  S.)  45.    See  also  French  v. 

Fed.  Cas.  No.  1,559;  Blanchard  v.  Sprague.  3  Rogers,  1  Fish.  Pat.  Cas.  133,  9  Fed.  Cas.  No. 

Siunn.  (U.   S)  535,  3  Fed.  Cas.  No.   1,518;  5,103. 

Union  Mfg.  Co.  v.  Lounsbury,  2  Fish.  Pat.  7.  Child  ».  Adams,  1  Fish.  Pat.  Cas.  189, 

Cas.  389.  24  Fed.  Cas.  No.  14,368,  41  N.  Y.  holding  that  a  patent  cannot  be  surrendered 

353;  Bloomer  v.  M;Quewan,  14  How.  (U.  S.)  and  reissued  10  cure  an  error  in  the  oath  cf 

539;  Eirans  v.  Eaton,  Pet.  (C.  C.)  322,  8  Fed.  citizenship. 

Cas.  No.  4,559.  8.  Defective  Specification.  —  Hobbs  v.  Beach, 

1.  Extended  Patent  Original.  —  Woodivorth  v.  1S0  U.  S.  383;  Topliff  v.  Toplifi.  14:  L".  S.  16; 
Edward*,  3  Woodb.  X  M.  (U.  S.)  120;  Wood-  Battin  v.  Taggert,  17  How.  (U.  S.)  74;  O'Reihy 
worth  v.  Hall,  1  Woodb.  U  M.  (U.  S.)  248.  30  Morse,  15  How.  (U.  S.)  112.  Seymour  v. 
Fed.  Cas.  No.  18,016.  Osborne,  11  Wall.  (U.  S.)  545;  Eames  v.  An- 

2.  Use  in  Interim.  —  Blanchard  v.  Haynes.  6  drews,  122  U.  S.  59;  Russell  Dodge,  93  U. 
West  L.  J.  82,  3  Fed.  Cas.  No.  1,512.  S.  463;  Holmes  Burglar  Alarm  Tel.  Co.  v. 

3.  Fraudulent  Extension.  —  Seymour  v.  Os-  Domestic  Tel.,  etc.,  Co.,  42  Fed.  Rep.  22c; 
borne,  n  Wali.  (U.  S.)  516;  Crompton  v.  Bel-  Smith  v.  Pearce,  2  McLean  (U.S.)  176.22  Fed. 
knap  Mills,  3  Fish.  Pat.  Cas.  536,30  Fed.  Cas.  Cas.  No.  13,089. 

No.  18,285;  Whitney  v.  Mowry,  4  Fish.  Pal.  9.  Errors   of  Patent  Office.  —  Grant  v.  Ray- 

Cas.  207,  29  Fed.  Cas.  No.  17,594;  Thomas  v.  mond,  6  Pet.  (U.S.)  218;  Morey  v.  Lockwood, 

Shoe  Machinery  Mfg.  Co.,  3  B.  &  A.  Pat.  Cas.  8  Wall.  (U.  S.)  230,  Dunbar  v.  Eastern  Ele- 

557,  23  Fed.  Cas.  No.  13,911;  Tilghman  v.  vating  Co.,  75  Fed.  Rep.  567;  Yale  Lock  Mfg. 

Mitchell,  4  Fish,  Pat.  Cas.  615.  Co.  v.  New  Haven  Sav.  Bank,  32  Fed.  Rep. 

4.  Gibson  v.  Gifford,  1  Blatchf.  (U.  S.)  529,  167.  See  also  Eames  v.  Andrews,  122  U.S.  40. 
10  Fed.  Cas.  No,  5,395.  10.  Claims  Too  Narrow. --Parham  v.  American 

5.  Reissue  in  General.  —  U.  S.  Rev.  Stat.,  Buttonhole,  etc.,  Sewing  Mach.  Co.,  4  Fish. 
^  4916.  Pat.  Cas.  46S;  Battin  -•.  Taggert,  17  How.  (U. 

Prior  to  the  enactment  of  the  statute  author-  S.)  74;  Seymour  v.  Osborne,  n  Wall   (U  S.) 

zing  reissues,  the  practice  of  surrendering  and  544;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S  199; 

reissuine  defective  and  inoperative   statutes  Topliff  v.  Topliff.  145  U.  S.  156  [exf/aining 

was  sustained  by  the  courts.    Grant  v.  Ray-  Miller  v.  Bridgeport  Brass  Co  ,  104  I".  S.  350J; 

mond,  6  Pet.  (U.  S.)2i8;  Wilson  v.  Rousseau,  Flower  v.  Detroit.  127  U.  S.  563:  Eames  v. 

4  How.  (U.  S.)  685;  Shaw  y.  Cooper,  7  Pet.  Andrews,  122  U.  S  59;  Brown  v.  Davis,  116 

(U,  S.)  292.  U.  S.  237;  Mahn  v.  Harwood,  112  U.  S.  354/ 
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can  be  done  only  where  the  original  specification  and  description,  including 
the  drawings  or  model,  sufficiently  describe  the  actual  invention  so  as  to  ihow 
that  the  reissue  is  not  in  fact  for  a  different  invention,1  for  the  original  and 
the  reissued  patents  must  both  be  for  the  same  invention.8 

Eut  Mere  Suggestions  in  the  Original  specification,  drawings,  or  model  will  not  be 
considered  as  a  part  of  the  invention  intended  to  be  covered  by  the  original 
patent,  unless  it  can  be  seen  from  a  comparison  of  the  two  patents  that  the 
invention  which  the  original  patent  was  intended  to  cover  embraced  the  things 
thus  suggested  or  indicated,  and  unless  the  original  specification  indicated 
that  those  things  were  embraced  in  the  invention  intended  to  be  secured  by 
the  original  patent.3 

(5)  Claims  Too  Broad.  — Where  the  claims  of  a  patent  are  too  broad  and 
include  matter  which  the  patentee  had  no  right  to  claim  as  new,  the  defect 
may  be  cured  by  a  reissue.4  But  a  reissue  is  rarely  resorted  to  simply  to  cure 
excessive  claims,  as  a  simpler  remedy  exists  by  disclaimer.5 

c.  CONDITIONS  OF  REISSUE  —  (1)  Invalidity  or  Inoperativeness  of  Patent.  — 
It  is  on  by  invalid  or  inoperative  patents  that  may  be  surrendered  and  reissued. 


James  v.  Campbell,  104  U.  S.  371;  Merrill  v. 
Yeomans,  94  U.  S.  568;  Peoria  Target  Co.  v. 
Cleveland  Target  Co.,  43  Fed.  Rep.  922; 
Holmes  Burglar  Alarm  Tel.  Co.  v.  Domestic 
Tel.,  etc.,  Co.,  42  Fed  Rep.  220;  Huber  v.  N. 
O.  Nelson  Mfg.  Co.,  38  Fed.  Rep.  830;  Hutch- 
inson v.  Everett,  33  Fed  Rep.  502;  Western 
Union  Tel.  Co.  v.  Biltimore,  etc.,  Tel.  Co.,  25 
Fe  i.  Rep.  30:  S'.utz  v.  Armstrong,  20  Fed.  Rep. 
843;  Woodward  v.  Dinsmore,  4  Fish.  Pat. 
Cas.  163,  30  Fed.  Ca;.  No.  18,003;  Morse,  etc., 
Tel.  Case,  9  West  L.  J.  106,  17  Fed.  Cas.  No. 
9,86r;  Dorsey  Harvester  Revolving-Rake  Co. 
v.  M^rsh,  6  Fish.  Pat.  Cas.  387,  7  Fed.  Cas. 
No.  4,014;  Ex  p.  Ball,  2  Fed.  Cas.  No.  810. 
But  compare  Miller  v.  Bridgeport  Brass  Co., 
104  U.  S.  351. 

1.  Invention  Must  Have  Been  Disclosed  in  Origi- 
nal Specification. —  Electric  Gas-Lighting  Co. 
v.  Boston  Electric  Co.,  139  U.  S.  481;  Tarr  v. 
Wsbb.  10  Blatchf.  (U.  S.)  96;  Cahart  v.  Austin, 
2  Cliff.  (U.  S.)  536;  Battin  v.  Taggert,  17 
How.  (U.  S.)  74;  O'Reilly  v.  Morse,  15 
How.  (U.  S.)  62;  Gill  v.  Wells,  22  Wall.  (U. 
S.)  32;  Seymour  v.  Osborne,  11  Wall.  (U.  S.) 
545;  Olin  v.  Timken,  155  U.  S.  141;  Huber  t. 
Nelson  Mfg.  Co.,  148  U.  S.  270;  Howe  Mach. 
Co.  v.  National  Needle  Co.,  134  U.  S.  388; 
Parker,  etc.,  Co  v.  Yale  Clock  Co.,  123  U.  S. 
87;  Eames  v.  Andrews,  122  U.  S.  59;  White 
v.  Dunbar,  irg  U.  S.  49;  Gardner  v.  Herz,  118 
U.  S.  180;  Moffitt  v.  Rogers,  10b  U.  S.  423; 
Johnson  v.  Flushing,  etc.,  R.  Co.,  105  U.  S. 
545;  Russell  v.  Dodge.  93  U.  S.  463;  Gaskill 
v.  Myers,  48  U.  S.  A  pp.  494;  Pratt  v.  Lloyd, 
65  Fed.  Rep.  800;  Westinghouse  v.  New  York 
Air-Brake  Co.,  59  Fed.  Rep.  581  Carpenter 
Straw  Sewing  Mach.  Co.-  v.  Searle,  52  Fed. 
Rep.  809;  Whitcomb  v.  Spring  Valley  Coal 
Co.,  47  Fed.  Rep.  652;  Walker  v.  Terre  Haute, 
4}  Fed.  Rep.  70;  Holmes  Burglar  Alarm  Tel. 
Ci.  v.  Domestic  Tel.,  etc.,  Co.,  42  Fed.  Rep. 
220:  Dunham  v.  Dennison  Mfg.  Co.,  40  Fed. 
*Rep  667;  Electrical  Accumulator  Co.  v.  Julien 
Elsctric  Co.,  38  Fed.  Rep.  117;  Putnam  v. 
Keystone  Bottle  Stopper  Co.,  38  Fed.  Rep. 
234;  Dobson  v.  Lees,  30  Fed.  Rep.  625;  Par- 
ham  v.  American  Buttonhole,  etc.,  Sewing 
Mach.  Co.,  4  Fish.  Pat.  Cas.  468;  Wells  v. 
Gill,  6  Fish.  Pat.  Cas.  574,  29  Fed.  Cas.  No. 


T7.3Q5:  Vogler  v.  Semple.  7  Biss.  (U.  S  )  382, 
28  Fed.  Cas.  No.  16,987  Thomas  v.  Shoe  Ma- 
chinery Mfg.  Co.,  3  B.  &  A.  Pat.  Cas.  557,  23 
Fed.  Cas.  No.  13,911 ;  Tarr  v.  Webb,  10  Blatchf. 
(U.  S.)  96,  23  Fed.  Cas.  No.  13,757;  Swain 
Turbine,  etc.,  Co.  v.  Ladd,  2  B.  &  A.  Pat.  Cas. 
48S,  23  Fed.  Cas.  No  13,662;  Sickles  v.  Evans, 
2  Fish.  Pat.  Cas.  417,  22  Fed.  Cas.  No.  12,839; 
Sarven  v.  Hall.  9  Blatchf.  (U.  S.)  524,  21  Fed 
Cas.  No.  12,369;  Morris  v.  Rover,  3  Fish.  Pal. 
Cas.  176,  17  Fed.  Cas.  No.  9,835;  Hoffheins 
v.  Brandt,  3  Fish.  Pat.  Cas.  218,  12  Fed. 
Cas.  No.  6,575;  Milligan,  etc.,  Glue  Co. 
v.  Upton,  1  B.  &  A.  Pat.  Cas.  497,  17  Fed. 
Cas.  No.  9,607;  Lorillard  v.  McDowell,  2 
B.  &  A.  Pat.  Cas.  531,  15  Fed.  Cas.  No.  8,510; 
Doughty  v.  West,  6  Blatchf.  (U.  S  )  429,  7  Fed. 
Cas.  No.  4,028;  Carewi/.  Boston  Elastic  Fabric 
Co.,  3  Cliff.  (U.  S.)  356,  5  Fed.  Cas.  No.  2,397; 
Calkins  v.  Bertraud,  6  Biss.  (U.  S.)  494,  4  Fed. 
Cas.  No.  2,317;  Cahart  v.  Austin,  2  Cliff.  (U 
S.)  528,  4  Fed.  Cas.  No.  2,288;  Bantz  v  Elsas, 

1  B.  &  A.  Pat.  Cas.  351.  2  Fed.  Cas.  No.  967; 
Albright  //.Celluloid  Harness  Trimming  Co., 

2  B.  &  A.  Pat.  Cas.  629,  1  Fed.  Cas.  No.  147; 
Abbe  v.  Clatk,  3  B.  &  A.  Pal.  Cas.  2ir,  1 
Fed.  Cas.  No.  5;  Kerosene  Lamp  Heater  Co. 
v.  Littell,  1  N.  J.  L.  J.  195. 

2.  See  infra,  this  section,  Identity  of  Inven- 
tion in  Original  and  Reissued  Patents. 

3.  Sufficiency  of  Prior  Specification  to  Support 
Reissue.  —  Corbin  Cabinet  Lock  Co.  v.  Eagle 
Lock  Co.,  150  U.  S.  38;  Flower  v.  Detroit,  127 
U.  S.  571;  Hoskin  v.  Fisher,  125  U.  S.  217; 
Parker,  etc.,  Co.  v.  Yale  Clock  Co.,  123  U.  S. 
87,  Hailes  v.  Albany  Stove  Co.,  123  U.  S.  582. 

4.  Claims  Too  Broad.  —  Battin  v.  Taggert,  17 
How.  <U.  S.)  84;  Gill  v.  Wells,  22  Wall.  (U.  S.) 
15;  Seymour  v.  Osborne,  n  W^ll.  (U.  S.)  545; 
Burr  v.  Durvee,  1  Wall.  (U.  S.)  575;  Miller  v. 
Bridgeport  Brass  Co.,  104  U.  S.  353;  Parhatn 
v.  American  Buttonhole,  etc.,  Sewing-Mach. 
Co.,  4  Fish.  Pat.  Cas.  468;  Giant  Powder  Co. 
v.  California  Powder  Works,  3  Sawy.  (U.  S.) 
448,  ic  Fed.  Cas.  No.  5,379. 

5.  Russell  v.  Dodge,  93  U.  S.  463.  See  in- 
fra, this  title,  Disclaimers. 

That  a  reissued  patent  may  operate  sub- 
stantially as  a  disclaimer,  see  Gage  v.  Herring. 
107  U,  S.  640. 
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Eight  to  Surrender,  etc. 


A  valid  and  operative  patent  cannot  be  reissued  solely  for  the  purpose  of 
expansion.1  But  this  must  be  taken  with  the  qualification  that  a  patent  which 
is  not  valid  and  operative  to  the  full  extent  of  the  actual  invention  described 
and  intended  to  be  claimed  may  be  reissued  so  as  to  cover  the  real  and  actual 
invention.  Such  expansion,  though  not  expressly  authorized  by  the  statute, 
is  deemed  within  the  equity  of  the  statute.2  But  whether  the  right  to  such 
an  expanded  reissue  of  patents  not  wholly  invalid  or  inoperative  rests  upon 
the  statute  or  not,  the  right  to  and  the  validity  of  such  reissues  are  now  firmly 
established  by  the  courts.3 

(2)  Inadvertence,  Accident,  or  Mistake.  — A  reissue  is  unauthorized  unless 
the  defect  sought  to  be  cured  arose  from  inadvertence,  accident,  or  mistake.4 

(3)  Intentional  or  Fraudulent  Defects.  —  Where  the  defect  was  intentional 
or  fraudulent,  it  cannot  be  cured  by  a  reissue.5 

d.  PERSONS  ENTITLED  TO  REISSUE.  —  Where  There  Has  Been  No  Assignment  of 
the  patent,  the  sole  right  of  surrender  and  reissue  is  vested  in  the  patentee,6 
or,  if  he  is  dead,  in  his  executor  or  administrator.7 


1.  Invalidity  or  Inoperativeness  Essential.  — 

Gill  v.  Wells,  22  Wall.  (U.  S.)  19;  Burr  v. 
Duryee,  1  Wall.  (U.  S.)  577;  Eby  v.  King,  158 
U.S.  366;  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat. 
Bank.  135  U.  S.  343;  Idealite  Co.  v.  Protection 
Light  Co..  103  Fed.  Rep.  973;  Peoria  Target 
Co.  v.  Cleveland  Target  Co.,  58  Fed.  Rep.  227, 
16  U.  S.  App.  78;  Brewster  v.  Shuler,  37  Fed. 
Rep.  7S5:  Giant  Powder  Co.  v.  California 
Powder  Works,  3  Sawy.  (U.  S.)  448,  10  Fed. 
Cas.  No.  5,379;  Huber  v.  Nelson  Mfg.  Co., 
148  U.  S.  270.  See  To  pi  iff  v.  Topliff,  145  U.  S. 
156;  McMurray  v.  Mallory,  111  U.  S.  97; 
Wing  v.  Anthony,  106  U.  S.  142;  James  v. 
Campbell,  104  U.  S.  356.  But  see  Hobbs  ». 
Beach,  180  U.  S.  394,  wherein  it  was  held  that 
an  obvious  and  purely  inadvertent  error  in  the 
drawings  might  be  corrected  by  reissue 
although  the  error  was  not  such  as  would 
have  impaired  ihe  patentee's  rights  under  his 
original  designs,  the  reissue  being  promptly 
applied  for,  and  no  attempt  being  made  to  en- 
large the  claims  or  alter  the  specifications. 
The  court  said:  "  To  justify  a  reissue  it  is  not 
necessary  that  the  patent  should  be  wholly  in- 
operative or  invalid." 

Suits  Sustaining  the  Original  Patent  are  not 
conclusive  that  it  is  not  inoperative  and  in- 
valid in  part,  and  consequently  not  necessarily 
a  bar  to  the  right  to  reissue.  Thomson  v. 
Wooster,  114  U.  S.  104. 

Identity  of  Specification  and  Description  of 
Original  and  Reissue  is  evidence  that  reissue 
was  not  for  the  purpose  of  correcting  the 
original  specification.  McMurray  v.  Mallory, 
tii  U.  S.  97. 

2.  Mahn  v.  Harvvood,  112  U.  S.  354. 

3.  See  supra,  this  subdivision,  Claims  Too 
Narrow. 

For  an  interesting  and  able  discussion  of  re- 
issued patents  with  broadened  claims,  see  24 
Am.  L.  Rev.  973. 

4.  Inadvertence,  Accident,  or  Mistake  Essential. 
—  Jordan  v.  Dobson,  2  Abb.  (U.  S.)  404;  Gill 
v.  Wells,  22  Wall.  (U.  S.)  29;  Eby  v.  King,  158 
U.  S.  366;  Olin  v.  Timken,  155  U.  S.  141; 
Huber  v.  N.  O.  Nelson  Mfg.  Co.,  148  U.  S. 
270,  38  Fed.  Rep.  830;  Topliff  v.  Topliff,  145 
U.  S.  156;  Dobson  v.  Lees,  137  U.  S.  258;  Yale 
Lock  Mfg.  Co.  v.  Berkshire  Nat.  Bank,  135  U. 
S,  342;  Yale  Lock  Mfg.  Co,  v.  James,  125  U.  S. 


447;  Matthews  v.  Ironclad  Mfg.  Co.,  124  U. 
S.  347;  Parker,  etc.,  Co.  v.  Vale  Clock  Co., 
123  U.  S.  87;  Coor.  v.  Wilson,  113  U.  S.  268: 
Mahn  v.  Harwood,  112  U.  S.  359;  McMurray 
v.  Mallory,  in  U.  S.  97;  James  v  Campbell, 
104  U.  S.  356;  Miller  v.  Bridgeport  Brass  Co.. 
104  U.  S.  350;  Swain  Turbine,  etc.,  Co.  v. 
Ladd,  102  U.  S.  408;  Russell  v.  Dodge,  93  I'. 
S.  463;  American  Soda-Fountain  Co.  v. 
Zwietusch,  53  U.  S.  App.  723,  75  Fed.  Rep. 
573;  Peoria  Target  Co.  v.  Cleveland  Target 
Co.,  16  U.  S.  App.  78;  George  R.  Bidwell 
Cycle  Co.  v.  Featherstone,  14  U.  S.  App.  632: 
Cochran  v.  Zimmerman,  53  Fed.  Rep.  801; 
Peoria  Target  Co  v.  Cleveland  Target  Co.,  47 
Fed.  Rep.  728,  43  Fed.  Rep.  922;  Brewster  v. 
Shuler.  37  Fed.  Rep.  785;  Western  Union 
Tel.  Co.  v.  Baltimore,  etc..  Tel.  Co.,  25  Fed. 
Rep.  30;  Stutz  v.  Armstrong,  20  Fed.  Rep.  843; 
Sloat  v.  Spring,  22  Fed.  Cas.  No.  12,94817; 
///  re  Messinger,  12  App.  Cas.  (D.  C  )  532.  See 
Newton  v.  Furst,  etc.,  Mfg.  Co.,  119  U.  S.  373. 
But  see  Jenkins  v.  Stetson,  32  Fed.  Rep.  39S. 

Mere  Error  of  Judgment  will  not  authorize  a 
reissue.  Swain  Turbine,  etc.,  Co.  v.  Ladd, 
102  U.  S.  408.  See  also  Miller  v.  Bridgeport 
Brass  Co..  104  U.  S.-350. 

5.  Intentional  or  Fraudulent  Defects.  —  Jor- 
dan v.  Dobson.  2  Abb.  (U.  S.)  404;  Gill  v. 
Wells,  22  Wall.  (U.  S.)  15;  Sloat  v.  Spring,  22 
Fed.  Cas.  No.  12,948(3.  See  also  cases  cited  in 
preceding  note. 

6.  Patentee  or  His  Legal  Representatives.  — 
Potter  v.  Holland,  4  Blatchf.  (U.  S.)  206,  1 
Fish.  Pal.  Cas.  327;  Whitcomb  v.  Spring  Val- 
ley Coal  Co.,  47  Fed.  Rep.  652.  And  see 
Patent  Com'rs  ».  Whiteley,  4  Wall.  (U.  S.)  522. 

Where  the  Patentee  Is  Insane,  the  reissue  may 
be  made  in  the  name  of  his  guardian,  and 
would  be  valid  if  made  in  the  name  of  the  in- 
sane patentee.  Whitcomb  v.  Spring  Valley 
Coal  Co.,  47  Fed.  Rep.  652. 

In  the  Case  of  a  Joint  Patent  the  joint  patent- 
ability is  not  res  judicata,  but  is  open  to  ques- 
tion upon  an  application  by  one  of  the  alleged' 
joint   inventors   for  a   reissue.     Wilson  v. 
Singer,  30  Fed.  Cas.  No.  17,835. 

7.  Executors  or  Administrators.  —  Potter  w. 
Holland,  4  Blatchf.  (U.  S.)  206;  Provi- 
dence Rubber  Co.  v.  Goodvear,  9  Wall. 
(U.  S.)  788,  6  Wall.  (U.  S.)  157;  Smith  v. 
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If  the  Patent  Has  Been  Assigned,  the  right  of  surrender  is  in  the  assignee.1  Where 
there  has  been  an  assignment  of  an  undivided  interest  in  the  patent,  the 
assignee  and  patentee  or  his  legal  representatives  should  join  in  the  surren- 
der.* The  patentee  cannot,  by  a  surrender,  affect  the  rights  of  third  persons 
to  whom  he  has  previously  passed  his  interest  in  the  whole  or  a  part  of 
the  patent,  without  their  consent/'  But  the  grantee  of  an  exclusive  terri- 
torial right4  or  a  mere  licensee,5  need  not  join  in  the  application  for  a  reissue. 

c.  Reissues  of  Reissued  Patents.  —  There  may  be  more  than  one 
reissue  of  the  same  patent.  Reissues  are  favored  where  the  patentee  is  more 
specific  or  more  modest  in  his  claims.0 

2.  Application  and  Proceedings  Thereon  —  a.  In  General.  —  The  proceed- 
ings to  obtain  a  reissue  are  governed  by  the  rules  of  the  patent  office.7  The 
application  must  set  forth  the  facts  upon  which  the  right  to  a  reissue  is  based, * 
and  must  be  accompanied  by  an  oath  in  conformity  to  the  rules  of  the  patent 
office.9  Evidence  is  admissible  in  support  of  the  averments  of  the  applica- 
tion.10 The  original  patent  must  be  surrendered.11  In  a  proper  case,  the 
granting  of  a  reissue  is  a  matter  of  right,  the  commissioner  having  no  discre- 
tion 12  Where  a  reissue  is  improperly  refused  the  applicant  has  a  remedy  by 
bill  in  equity.13 

Time  of  Application  —  (i)  In  General.  —  As  a  general  rule,  a  patent 
may  be  surrendered  and  reissued  at  any  time  during  the  life  of  the  patent,14 
though  the  right  to  a  reissue  may  be  lost  by  unreasonable  delay  or  laches,  and 
the  reissue  if  granted  may  be  held  void.15 


Mercer,  3  Pa.  L.  J.  Rep.  444,  5  Pa.  L.  J.  529, 
22  Fed.  Cas.  No.  13,078;  Carew  v.  Boston 
Elastic  Fabric  Co.,  3  Cliff.  (U.  S.)  356,  5  Fed. 
Cas.  No.  2,397:  Brooks  v.  Jenkins,  3  McLean 
(U.  S.)  432,  4  Fed.  Cas.  No.  1,953;  Brooks  v. 
Bicknell,  3  McLean  (U.  S.)  250,  4  Fed.  Cas. 
No.  1,944. 

1.  Assignees.  —  Potter  v.  Holland,  4  Blatchf. 
(U.  S.)  206;  Carew  v.  Boston  Elastic  Fabric 
Co.,  Holmes  (U.  S.)  45,  5  Fed.  Cas.  No.  2,398; 
Swift  v.  Whisen,  3  Fish.  Pat.  Cas.  343,  23  Fed. 
Cas.  No.  13  700. 

A  Reissue  Granted  to  an  Inventor  After  He  Has 
Assigned  his  entire  interest,  by  wiiting  duly 
recorded,  is  not  void  where  the  surrender  was 
made  with  the  consent  of  the  assignee,  in  the 
absence  of  fraud  or  concealment.  Dental  Vul- 
canite Co.  v.  Wetherbee,  2  Cliff.  (U.  S.)  555,  7 
Fed.  Cas.  No.  3,810;  Wing  v.  Warren,  5  Fish. 
Pat.  Cas.  548,  30  Fed.  Cas.  No.  17,871. 

2.  Potter  v.  Holland,  4  Blatchf.  (U.  S.)  206, 
19  Fed.  Cas.  No.  11,329. 

3.  Wood  worth  v.  Stone,  3  Story  CU.  S.)  749, 
30  Fed.  Cas.  No.  18,021:  Potter  v.  Holland,  1 
Fish.  Pat.  Cas.  327,  19  Fed.  Cas.  No.  11,329. 

4.  Grantee  of  Territorial  Rights.  —  Patent 
Com'rs  v.  Whii  .-ley,  4  WT;ill  (U.  S.)  522;  Smith 
v.  Mercer,  3  Pa.  L.  J.  Rep.  444,  5  Pa.  L.  J. 
529,  22  Fed.  Cas.  No.  13,078;  Meyer  v.  Bailev, 
2  B.  &  A.  Pat.  Cas.  73,  17  Fed.  Cas.  No.  9,516. 

5.  Licensees.  —  Poller  v.  Holland,  4  Blatchf. 
(U.  S.)  206;  Forbes  v.  Barstow  Stove  Co.,  2 
Cliff.  fU.  S.)  379. 

6.  Reissue  of  Reissued  Patent.  —  Topliff  v. 
Topliff,  145  U.  S  156;  Sawyer  Spindle  Co.  v. 
Eureka  Spindle  Co.,  33  Fed  Rep.  836;  Colum- 
bia Rubber  Co.  -'.  Klous,  33  Fed.  Rep.  275; 
Morse,  etc.,  Tel.  Case,  9  West  L.  J.  106,  17 
Fed.  Cas.  No.  9,861;  French  v.  Rogers,  1  Fish. 
Pat.  Cas.  133,  9  Fed.  Cas.  No.  5,103. 

A  second  reissue  on  surrender  of  the  first 
must  be  limited  to  the  invention  embraced  in 


the  first  reissue.  Giant  Powder  Co.  v.  Cali- 
fornia Powder  Works,  5  Sawy.  (U.  S.)  448,  10 
Fed.  Cas.  No.  5,379. 

7.  Rules  of  Patent  Office.  —  See  rules  85, 
86,  87. 

8.  Application,  —  Eby  v.  King,  158  U.  S.  366; 
Featherstone  v.  George  R.  Bidwell  Cycle  Co., 
57  Fed.  Rep.  631,  14  U.  S.  App.  632;  Dyson  v. 
Gambrill,  8  Fed.  Cas,  No.  4,230.  See  Clark 
v.  Justi.  100  Fed.  Rep.  855,  affirmed  (C.  C.  A.) 
108  Fed.  Rep.  659. 

9.  Oath.  —  Freeman  v.  Asmus,  145  U.  S.  226; 
Whitely  v.  Swayne,  4  Fish.  Pat.  Cas.  117,  29 
Fed.  Cas.  No.  17,568. 

10.  Evidence.  —  The  patent  office  has  no 
power  10  make  rules  restricting  the  evidence 
in  such  cases  to  that  furnished  by  its  record. 
Rule  26  of  the  patent  office,  limiting  evidence 
on  amendment  of  specification  to  the  records 
of  the  office,  refers  to  rejected  applications  for 
original  patents  and  not  to  cases  cf  reissue 
under  section  13  of  the  Act  of  1836.  Ex  p. 
Dyson.  8  Fed.  Cas.  No.  4,228. 

As  to  evidence  of  identity  of  inventions,  see 
infra,  this  section,  3.  (/.  Evidence  of  Identity. 

11.  Surrender  of  Original. — Morris  v.  Hunting- 
ton, 1  Paine  (U.  S.)  348,  17  Fed.  Cas.  No.  9,831 ; 
Dental  Vulcanite  Co.  v.  Wetherbee,  2  Cliff.  (U. 
S.)  555.  7  Fed.  Cas.  No.  3,810. 

12.  Ex  p.  Dyson,  8  Fed.  Cas.  No.  4,228. 

13.  Rev.  Stat.  U.  S.,  §  4915;  Ingersoll  v, 
Holt,  104  Fed.  Rep.  682.  And  see  generally 
the  title  Patents,  Encyc.  of  Pl.  and  Pr.,  vol. 
16,  p.  1. 

14.  Time  of  Application. — Wilson  v.  Rousseau, 

4  How.  (U.  S.)  646. 

15.  Right  Lost  by  Laches. —  Wollensak  v. 
Sargent,  151  U.  S.  221;  Battin  v.  Taggert,  17 
How.  (U.  S.)  74;  Topliff  v.  Topliff,  145  U.  S. 
156;  Electric  Gas-Lighting  Co.  v.  Boston  Elec- 
tric Co.,  139  U.  S.  481;  Ives  v.  Sargent,  ng 
U.  S.  652;  Mahn  v.  Harvvood,  112  U.  S.  354; 
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(2)  Delay  in  Applying  for  Enlargement  of  Claims.  —  A  reissue  with 
enlarged  claims  ill  not  be  allowed  where  there  has  been  unreasonable  delay 
or  laches  in  making  the  application,  especially  where  in  the  meanwhile  other 
devices  have  gone  into  use  which  will  be  affected  by  such  a  reissue.1  Where 
the  error  is  apparent  on  the  face  of  the  patent,  delay  in  applying  for  a  reissue 
is  especially  apt  to  prove  fatal.2  A  delay  of  more  than  two  years  in  reissuing, 
in  analogy  to  use  prior  to  the  application,  requires  special  circumstances 
to  excuse  it,  or  it  will  be  deemed  an  abandonment  of  the  new  matter  to  the 
public.3    The  rule  of  laches  should  be  strictly  applied.4    Such  lapse  of  time 

Johnson  v.  Flushing,  etc.,  R.  Co.,  105  U.  S. 
539;  Bantz  v.  Frantz,  105  U.  S.  160;  Carpenter 
Straw  Sewing  Mach.  Co.  v.  Searle,  20  U.  S. 
App.  301 ;  Maitland  v.  B.  Goetz  Mfg.  Co.,  86  Fed. 
Rep.  124,  57  U.  S.  App.  200;  Peoria  Target 
Co.  v.  Cleveland  Target  Co.,  58  Fed.  Rep.  227. 
16  U.  S.  App.  78;  Whiicomb  v.  Spring  Valley 
Co  il  Co.,  47  Fed.  Rep.  652;  Maliby  v.  Graham, 
37  Fed.  Rep.  689;  Hutchinson  v.  Everett,  33 
Fed.  Rep.  502. 

Contra. — In  Mahn  v.  Harvvood,  112  U.  S. 
36;,  Mr.  Justice  Miller  vigorously  dissents 
from  the  doctrine  that  reissues  may  be  held 
void  for  laches  and  delay. 

1.  Laches  Where  Claim  Enlarged.  —  Eby  v. 
King,  158  U.  S.  366;  Olin  v.  Timken,  155  U. 
S.  141;  Dunham  v.  Dennison  Mfg.  Co.,  154  U. 
S.  103;  Wollensak  v.  Sargent,  151  U.  S.  221; 
Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  270,  38 
Fed.  Rep.  830;  Topliff  v.  Topliff,  145  U.  S.  156; 
Electric  Gas-Lighting  Co.  v.  Boston  Electric 
Co.,  139  U.  S.  481;  Cornell  0.  Weidner,  127  U. 
S.  261;  Flower  v.  Detroit,  127  U.  S.  563;  Hoskin 
v.  Fisher,  125  U.  S.  217;  Worden  v.  Searls,  121 
U.  S.  14;  Ives  v.  Sargent,  119  U.  S.  652;  Harts- 
horn v.  Saginaw  Barrel  Co.,  119  U.  S.  664; 
Newton  v.  Furst,  etc.,  Mfg.  Co.,  rig  U.  S. 
373;  White  v.  Dunbar,  119  U.  S.  47;  Gardner 
v.  Herz,  118  U.  S.  180;  Yale  Lock  Mfg.  Co.  v. 
Sargent,  117  U.  S.  536,  Brown  ->.  Davis,  116 
U.  S.  237;  Wollensak  v.  Reiher,  115  U.  S.  96; 
Coon  v.  Wilson,  113  U.  S.  268;  Torrent  Arms 
Lumber  Co.  v.  Rodgers,  112  U.  S.  659;  Mahn 
v.  Harwood,  112  U.  S.  354;  Turner,  etc  ,  Mfg. 
Co.  v.  Dover  Stamping  Co.,  in  U.  S.  319; 
Clements  v.  Odorless  Excavating  Apparaius 
Co.,  109  U.  S.  641;  Johnson  v.  Flushing,  etc., 
R.  Co.,  105  U.  S.  547;  Bantz  v.  Frantz,  105  U. 
S.  160;  Miller  v.  Bridgeport  Brass  Co.,  104 
U.  S.  350;  James  v.  Campbell,  104  U.  S.  356; 
Peoria  Target  Co.  v.  Cleveland  Target  Co.,  16 
U.  S.  App.  78;  Troy  Laundry  Machinery  Co. 
v.  Adams  Laundry  Machinery  Co.,  112  Fed. 
Rep.  437;  Pfenninger  v.  Heubner,  99  Fed. 
Rep.  440;  Pelzer  7/.  Meyberg,  97  Fed  Rep. 
969;  Horn,  etc.,  Mfg.  Co.  v.  Pelzer,  (C.  C.  A.) 
91  Fed.  Rep.  665;  American  Soda-Fountain 
Co.  v.  Swietusch,  85  Fed.  Rep.  968,  53  U.  S. 
App.  723,  affirming  75  Fed.  Rep.  573;  Mast  v. 
Iowa  Windmill,  etc.,  Co.,  76  Fed.  Rep.  816,  40 
U.  S.  App.  362,  affirming  68  Fed.  Rep.  213; 
Featherstone  v.  George  R.  Bidwell  Cycle  Co., 
53  Fed.  Rep.  113;  Carpenter  Slraw-Sewing 
Mach.  Co.  v.  Searle,  52  Fed.  Rep.  809;  Phila- 
delphia Novelty  Mfg.  Co.  v.  Rouss,  39  Fed. 
Rep.  273;  Archer  v.  Arnd,  31  Fed.  Rep.  475; 
Curran  v.  St.  Louis  Refrigerator,  etc..  Gutter 
Co.,  29  Fed.  Rep.  320;  Shickle,  etc.,  Iron  Co. 
v.  South  St.  Louis  Foundry  Co.,  29  Fed.  Rep. 
866;  Western  Union  Tel.  Co.  v.  Baltimore,  etc.. 
Tel.  Co.,  25  Fed.  Rep.  30;  Cammeyer  v.  New- 


ton, 4  B.  &  A.  Pat.  Cas.  159,  4  Fed.  Cas.  No. 
2,344;  In  re  Messinger,  12  App.  Cas.  (D.  C.) 
532.  See  Gill  v.  Wells,  22  Wall.  (U.  S.)  19. 
See  alro  Freeman  v.  Asmus,  145  U.  S.  226,  re- 
versing 27  Fed.  Rep.  684. 

Even  where  the  invention  covered  by  reis- 
sued letters  patent  is  described  in  the  original, 
and  the  claim  of  the  reissue  is  narrower,  but 
covers  machines  used  for  long  years  by  inno- 
cent parties  without  molestaiion  and  without 
infringement  of  the  original  patent,  such  nar- 
rowed claim  is  void.  Carpenter  Straw-Sewing 
Mach.  Co.  v.  Searle,  52  .Fed.  Rep.  809,  follow- 
ing Miller  v.  Bridgeport  Brass  Co.,  104  U.  S. 
350. 

2.  Error  Apparent  on  Face  of  Patent.  —  Ives  v. 
Sargent,  119  U.  S.  652;  Wollensak  v.  Reiher, 
115  U.  S.  87;  Clements  v.  Odorless  Excavating 
Apparatus  Co.,  109  U.  S.  642;  Gage  v.  Herring, 
107  U.  S.  645;  Bantz  Frantz,  105  U.  S.  165; 
Mathews  v.  Boston  Mach.  Co.  105  U.  S.  54; 
Johnson  Flushing,  etc..  R.  Co.,  105  U.  S. 
539;  Miller  v.  Bridgeport  Brass  Co.,  104  U.  S. 
350;  James  v.  Campbell.  104  L*.  S.  356. 

A  delay  of  four  months  in  a  reissue  10  correct 
a  "  clear  mistake  "  is  sufficient  diligence,  no 
intervening  rights  having  accrued.  Topliff  v, 
Topliff,  14?  U.  S.  156. 

3.  Rule  of  Two  Years'  Delay.  —  Wollensak  v. 
Sargent,  151  U.  S  221;  Toplifl  v.  Topliff,  145 
U.  S.  156;  Wollensak  v.  Reiher,  115  U.  S.  96; 
Mahn  v.  Harwood,  112  U.  S.  354;  Clements  v. 
Odorless  Excavating  Apparatus  Co.,  109  U.  S. 
641;  Philadelphia  Novelty  Mfg.  Co.  ».  Rouss, 
39  Fed.  Rep.  273. 

Failure  to  reissue  within  two  years  for  error 
apparent  on  ihe  face  of  a  patent  is  a  dedication 
of  such  mailer  to  the  public.  Clements  v. 
Odorless  Excavating  Apparatus  Co.,  109  U.  S. 
642. 

It  is  immaterial  that  the  application  for  a 
reissue  was  made  within  two  years  from  the 
time  of  the  original  grant,  where  the  enlarge- 
ment is  illegal  under  any  circumstances. 
Union  Paper-Bag  Mach.  Co.  v.  Waterbury,  39 
Fed.  Rep.  389. 

4.  Miller  v.  Bridgeport  Brass  Co.,  104  U.  S, 
350. 

Mistake  of  the  Attorney  in  not  claiming  all 
the  patentee  was  entitled  to,  though  only  dis- 
covered after  the  lapse  of  nine  years,  was  helj 
binding  on  the  patentee.  Hartshorn  z\  Sagi- 
naw Barrel  Co.,  119  U.  S.  664. 

Unreasonable  delay  of  three  years  is  not  ex- 
cused by  mistake  oi  solicitors.  Ives  v.  Sargent, 
119  U.  S.  652. 

It  Is  a  Question  of  Law  for  the  court  whether 
or  not  the  application  is  made  within  a  rea- 
sonable time.  Wollensak  v.  Reiher,  115  I*  S. 
q6;  Mahn  -•.  Harwood,  112  U.  S.  354;  Western 
Union  Tel.  Co.  v.  Baltimore,  etc..  Tel.  Co., 
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as  indicates,  under  the  circumstances,  a  want  of  due  diligence  is  fatal,  and 
the  reissue  if  granted  is  void.1 

(3)  Delay  Where  Claim  Not  Enlarged.  —  The  correction  of  a  patent  by  a 
reissue,  where  it  is  involved  or  inoperative  for  want  of  a  full  and  clear  descrip- 
tion of  the  invention,  is  not  attended  with  such  injurious  results  to  the  public 
as  follows  from  the  enlargement  of  the  claim,  and  hence  a  reissue  may  be 
proper  though  a  longer  period  has  elapsed  since  the  issue  of  the  original 
patent.2  But  though  a  greater  degree  of  diligence  is  required  where  the 
claims  are  expanded  than  where  they  are  narrowed  or  simply  made  more 
specific  and  certain,  due  diligence  is  required  in  all  cases.3 

c.  Reissue  in  Divisions. — The  commissioner  may,  in  his  discretion, 
cause  several  patents  to  be  issued  for  distinct  and  separate  parts  of  the  thing 
patented  upon  demand  of  the  applicant.4  Thus  a  patent  may  be  reissued  in 
divisions  for  a  process  and  its  product.5  Such  divisional  reissues  are  treated 
as  a  single  patent  with  several  claims.6 

3.  Identity  of  Invention  in  Original  and  Reissued  Patents  —  a.  NECESSITY  OF 
Identity.  — The  statute  only  authorizes  a  reissue  for  the  same  invention  as 
the  original  patent.  Accordingly,  a  reissued  patent  for  a  different  invention 
is  void.7 

King,  158  U.  S.  366;  Dunham  v.  Dennison 
Mfg.  Co.,  154  U.  S.  103;  Leggett  v.  Standard 
Oil  Co.,  149  U.  S.  287;  Flower  v.  Detroit,  127 
U.  S.  563;  Cornell  v.  Weidner,  127  U.  S.  261; 
Eames  v.  Andrews,  122  U.  S.  40;  Jordan  v. 
Dobson,  2  Abb.  (U.  S.)  404;  Meyer  v.  Good- 
year India  Rubber  Glove  Mfg.  Co.,  20  Blatchf. 
(U.  S.)  91;  Washburn,  etc.,  Mfg.  Co.  v.  Haish, 
10  Biss.  (U.  S.)65;  Sickles  v.  Evans,  2  Cliff. 
(U.  S.)  203;  O'Reilly  v.  Morse,  15  How.  (U.  S.) 
62;  Stanley  v.  Whipple,  2  McLean  (U.  S.)  35; 
Wood-Paper  Patent,  23  Wall.  (U.  S.)  566; 
Gill  v  Wells,  22  Wall.  (U.  S.)  I;  Seymour  v. 
Osborne,  11  Wall.  (U.  S.I  545;  Burr  v.  Duryee, 
1  Wall.  (U.  S.)  574;  Lehigh  Valley  R.  Co.  v. 
Kearney,  158  U.  S.  461;  Topliff  v.  Topliff,  145 
U.  S.  156;  Oregon  Imp.  Co.  v.  Excelsior  Coal 
Co.,  132  U.  S.  215;  Hurlbut  v.  Schillinger,  130 
U.  S.  456;  Pattee  Plow  Co.  v.  Kingman,  129 
U.  S.  299;  Hailes  v.  Albany  Stove  Co., 
123  U.  S.  582;  Parker,  etc.,  Co.  v.  Yale 
Clock  Co.,  123  U.  S.  87;  Wotden  v.  Searls, 
121  U.  S.  14;  Ives  v.  Sargent,  119  U.  S.  652; 
White  v.  Dunbar,  irg  U.  S.  47;  Wollen- 
sak  v.  Reiher,  115  U.  S.  96,  Torrent  Arms 
Lumber  Co.  v.  Rodgers,  112  U.  S.  659;  Mahn 
v.  Harwood,  112  U.  S.  359;  Wing  v.  Anthony, 
106  U.  S.  142;  Gosling  v.  Roberts,  106  U.  S. 
39;  Moffitt  v.  Rogers,  106  U.  S.  423;  Johnson 
v.  Flushing,  etc.,  R.  Co.,  105  U.  S.  539;  Bantz 
v.  Frantz,  105  U.  S.  160;  Mathews  v.  Boston 
Mach.  Co.,  105  U.  S.  54;  Heald  v.  Rice,  104 
U.  S.  737;  James  v.  Campbell,  104  U.  S.  356; 
Miller  v.  Bridgeport  Brass  Co.,  104  U.  S.  350; 
Ball  v.  Langles,  102  U.  S.  128;  Bates  v.  Coe. 
98  U.  S.  39;  Giant  Powder  Co.  v.  California 
Powder  Works,  98  U.  S.  126;  Marsh  v.  Sey- 
mour, 97  U.  S.  348;  Russell  v.  Dodge,  93  U. 
S.  460;  Idealite  Co.  v.  Protection  Light  Co., 
103  Fed.  Rep.  973:  Hart,  etc.,  Mfg.  Co.  v. 
Anchor  Electric  Co  ,  (C.  C.  A.)  92  Fed.  Rep. 
657;  Gaskill  v.  Myers,  81  Fed.  Rep.  854,  48  U. 
S.  App.  494;  Carpenter  Straw-Sewing  Mach. 
Co.  v.  Searle,  Go  Fed.  Rep.  82,  20  U.  S.  App. 
301,  52  Fed.  Rep.  809;  Peoria  Target  Co.  v. 
Cleveland  Target  Co.,  16  U.  S.  App.  78;  John- 
ston v.  American  Heat  Insulating  Co.,  48  Fed. 
Rep.  446;  International  Terra  Cotta  Lumber 
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25  Fed.  Rep.  30;  Hutchinson  v.  Everett,  33 
Fed.  Rep.  502;  Hoskin  v.  Fisher,  125  U.  S.  217. 

1.  Miller  v.  Bridgeport  Brass  Co.,  104  U.  S. 
350.  And  see  generally  cases  cited  supra,  this 
section. 

No  Invariable  Rule  can  be  laid  down  as  to 
what  is  a  reasonable  time,  and  each  case  must 
be  determined  upon  its  own  facls.  Mahn  v. 
Harwood,  112  U.  S.  354;  Western  Union  Tel. 
Co.  v.  Baltimore,  etc.,  Tel.  Co.,  25  Fed.  Rep. 
30;  Odell  v.  Stout,  22  Fed.  Rep.  159. 

The  Burden  of  Proving  that  delay  in  securing 
reissue  is  not  unreasonable  is  on  the  party 
having  the  reissue.  Wollensak  v.  Reiher,  115 
U.  S.  87. 

2.  Miller  v.  Bridgeport  Brass  Co.,  104  U.  S. 

350. 

3.  Pelzer  v.  Meyberg,  97  Fed.  Rep.  969; 
Carpenter  Straw-Sewing  Mach.  Co.  v.  Searle, 
60  Fed.  Rep.  82,  20  U.  S.  App  301.  But  see 
Hu;sey  v.  Bradley,  5  Blatchf.  (U.  S.)  134. 

4.  Discretion  of  Patent  Office  as  to  Reissue  in 
Divisions.  —  U.  S.  Rev.  Stat..  >5  4916;  Sey- 
mour v.  Osborne,  11  Wall.  (U.  S.)  516;  Bennet 
v.  Fowler,  8  Wall.  (U.  S.)  445;  Wheeler  v.  Mc- 
Cormick,  n  Blatchf.  (U.  S.)  334,  29  Fed.  Cas. 
No.  17,499;  Wheeler  v.  Clipper  Mower,  etc., 
Co.,  10  Blatchf.  (U.  S)  181,  29  Fed.  Cas.  No. 
17,493;  Ex  p.  Selden,  6  Pittsb.  Leg.  J.  (Pa.)  18, 
21  Fed.  Cas.  No  12,638;  Goodvear  v.  Provi- 
dence Rubber  Co.,  2  Cliff.  (U.  S.)  351,  10  Fed. 
Cas.  No.  5,583;  Giant  Powder  Co.  v.  California 
Powder  Works,  3  Sawy.  (U.  S.)  448,  10  Fed. 
Cas.  No.  5,379.  See  Giant  Powder  Co.  v  Cali- 
fornia Powder  Works,  98  U.  S.  126. 

5.  Tucker  v.  Burditt,  4  B.  &  A.  Pat.  Cas. 
569,  24  Fed.  Cas.  No.  14,216;  Goodyear  v. 
Wait,  5  Blatchf.  (U.  S.)  46S,  10  Fed.  Cas.  No. 
5,587;  Badische  Anilin,  etc.,  Fabrik  v.  Hamil- 
ton Mfg.  Co.,  3  B.  &  A.  Pat.  Cas.  235,  2  Fed. 
Cas.  No.  721. 

6.  Pennsylvania  Salt  Mfg.  Co.  v.  Thomas,  5 
Fish.  Pat.  Cas.  148,  19  Fed.  Cas.  No.  10,956. 

A  reissue  is  not  void  because  one  division 
of  the  reissue  is  identical  with  the  original 
patenr.  International  Terra  Cotta  Lumber 
Co.  t.  Maurer,  44  Fed.  Rep.  618. 

7.  Identity  of  Invention  Essential.  —  Eby  v. 
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b.  New  Matter  in  Specification  —  Amendment.  —  By  express  provi- 
sion of  the  statute  no  new  matter  may  be  introduced  into  the  specification  of 
the  reissued  patent.1  Nor,  in  the  case  of  a  machine  patent,  may  the  model 
or  drawing  be  amended,  except  by  each  other.2  But  when  there  is  neither 
model  nor  drawing,  amendments  may  be  made  upon  proof  satisfactory  to  the 
commissioner  that  such  new  matter  or  amendment  was  a  part  of  the  original 
invention,  and  was  omitted  from  the  specification  by  inadvertence,  accident, 
or  mistake.3  The  power  to  surrender  and  reissue  patents  implies  that  the 
specification  may  be  corrected  to  cure  the  defect  and  supply  the  deficiency.4 

c.  What  Constitutes  Identity  —  (i)  Questions  for  Court  and  Jury.  — 
Whether  or  not  the  reissued  patent  is  for  the  same  invention  as  the  original 
patent  is  ordinarily  a  question  of  fact  for  the  jury.5  But  whenever  the  ques- 
tion can  be  determined  solely  from  the  face  of  the  patents  by  mere  compari- 
son, without  the  aid  of  extrinsic  evidence  to  explain  terms  of  art  or  to  apply 
the  descriptions  to  the  subject-matter,  it  is  one  of  law  for  the  court.6  In  an 
equity  case  the  question  may  always  be  determined  by  the  court.7 

(2)  Inclusion  of  Disclaimed,  Rejected,  or  Abandoned  Matter.  —  A  reissued 
patent  cannot  be  sustained  where  it  contains  claims  that  have  once  been  for- 
mally disclaimed  by  the  patentee,  or  have  been  rejected  and  he  has  acquiesced 

Co.  v.  Maurer,  44  Fed.  Rep.  618;  Walker  v. 
Terre  Haute,  44  Fed.  Rep.  70;  Adee  v.  Peck, 
42  Fed.  Rep.  497;  Philadelphia  Novelty  Mfg. 
Co.  v.  Rouss,  39  Fed.  Rep.  273;  Union  Paper- 
Bag  Mach.  Co.  v.  Waterbury,  39  Fed.  Rep. 
389;  Haminerschlag  Mfg.  Co.  v.  Spalding  35 
Fed.  Rep.  67;  Ewart  Mfg.  Co.  v.  Bridgeport 
Malleable  Iron  Co..  31  Fed.  Rep.  149;  Wood- 
worth  v.  Stone,  3  Siory  (U.  S.)  749,  30  Fed. 
Cas.  No.  18,021;  Wilson  v.  Singer,  30  Fed. 
Cas.  No.  17,835;  Tucker  v.  Tucker  Mfg.  Co., 
4  Cliff.  (U.  S.)  397,  24  Fed.  Cas.  No.  14,227; 
Thomas  v.  Shoe  Machinery  Mfg.  Co.,  3  B.  gr. 

A.  Pat.  Cas.  557,  23  Fed.  Cas.  No.  13,911; 
Stevens  v.  Prilchard,  4  Cliff.  (U.  S.)  417.  23 
Fed.  Cas.  No.  13,407;  Sloat  v.  Spring,  22  Fed. 
Cas.  No.  12,948(7/  Sickles  v.  Evans,  2  Fish. 
Pat.  Cas.  417,  22  Fed.  Cas.  No.  12,839;  Middle- 
town  Tool  Co.  v.  Judd,  3  Fish.  Pat.  Cas.  141, 
17  Fed.  Cas.  No.  9,536;  Judson  v.  Bradford,  3 

B.  &  A.  Pat.  Cas.  539,  14  Fed.  Cas.  No.  7,564; 
Gallahue  v.  Butterfield,  to  Blatchf.  (U.  S.)  232, 
9  Fed.  Cas.  No.  5,198;  Ex  p.  Dyson,  8  Fed. 
Cas.  No.  4,228;  Cahart  v.  Austin,  2  Cliff.  (U. 
S.)  528,  4  Fed.  Cas.  No.  2,288;  Carver  v. 
Braintree  Mfg.  Co.,  2  Story  (U.  S.)  432,  5  Fed. 
Cas.  No.  2,485;  Boomer  v.  United  Power 
Press  Co.,  13  Blatchf.  (U.  S.)  107,  3  Fed.  Cas. 
No.  1,638;  Aultman  v.  Holley,  ir  Blatchf.  (U. 
S.)  317,  2  Fed.  Cas.  Mo,  656;  Bate  Refrigerat- 
ing Co.  v.  Toffey,  4  N.  J.  L.  J.  72;  Broadnax 
v.  Central  Stock  Y  ird  Co.,  3  N.  j.  L.  J.  335. 

The  patentee  ne-d  not  describe  and  claim 
in  the  specification  of  a  reissue,  either  in  words 
cr  idea,  just  what  he  described  and  claimed  in 
his  original.  French  v.  Rogers,  1  Fish.  Pat. 
Cas.  133,  9  Fed.  Cas.  No  5,103. 

1.  New  Matter  in  Specification  Prohibited.  — 
Hoskin  v.  Fisher,  125  U.  S  217,  Ives  v. 
Sargent,  119  U.  S.  652;  Gill  v.  Wells,  22  Wall. 
(U.  S.)  rg;  Olin  v.  Timken,  155  U.  S.  141; 
Huber  v.  N.  O.  Nelson  Mfg.  Co..  148  U.  S. 
270;  Freeman  v.  Asmus,  145  U.  S.  226; 
Flower  v.  Detroit,  127  U.  S.  563:  Parker,  etc., 
Co.  v.  Yale  Clock  Co.,  123  U.  S.  87;  Hartshorn 
v.  Saginaw  Barrel  Co.,  119  U.  S.  664;  Gardner 
v.  Herz,  118  U.  S.  180;  Hoffheins  v.  Russell, 
107  !., .  S.  132;  Gosling  v.  Roberts,  106  U.  S. 


39;  Bantz  v.  Frantz,  105  U.  S.  160;  James  v. 
Campbell,  104  U.  S.  356;  Ball  v.  Langles,  102 
U.  S.  128,  Giant  Powder  Co.  <•.  California 
Powder  Works,  9S  U.  S.  126;  U.  S.,  etc..  Felt- 
ing Co.  v.  Haven,  3  Dill.  (U.  S.)  131,  28  Fed. 
Cas.  No.  16,788;  Kerosene  Lamp  Heater  Co. 
v.  Littell,  1  N.  J.  L.  T-  195. 

A  reissue  containing  parts  omitted  in  the 
original,  which  was  therefore  not  useful 
would  raise  a  question  of  fraud  on  the  public. 
Brooks  v.  Fiske,  15  How.  (U.  S.)  212. 

New  Matter  Means  "new  substantive  mai ter," 
and  invalidates  the  reissue.  Giant  Powder 
Co.  v.  California  Powder  Works,  98  I'.  S.  126. 

2.  Amendment  of  Model  or  Drawing.  —  Gill  v. 
Wells,  22  Wall.  (U.  S.)  1;  Flower  v.  Deiroit. 
127  U.  S.  563. 

3.  U.  S.  Rev.  Stat.,  £  4916;  Giant  Powder 
Co.  v.  California  Powder  Works,  98  U.  S.  126. 

4.  Specification  May  Be  Corrected.  —  Gill  v. 
Wells,  22  Wall.  (U.  S.)  15;  Seymour  v.  Os- 
borne, 11  Wall.  (U.  S.)  544;  Earnest'.  Andrews, 
122  U.  S.  40;  Putnam  v.  Kevstone  Boille 
Stopper  Co.,  38  Fed.  Rep.  234;  Milligan,  etc.. 
Glue  Co.  v.  Upton,  1  B.  &  A.  Pat.  Cas.  497,  17 
Fed.  Cas.  No.  9,607. 

Paragraphs  explaining  the  difficulties  and 
defects  of  prior  inventions  of  the  same 
character,  and  how  they  have  been  avoided  by 
the  new  invention,  are  not  that  sort  of  ne» 
matter  which  renders  a  reissue  void.  Kearney 
v.  Lehigh  Va'ley  R.  Co.  32  Fed.  Rep.  320. 

5.  Question  of  Fact  for  Jury.  —  Battin  z-.  Tag- 
gert,  17  How.  i.U.  S.)  74;  Stimpson  v.  West 
Chester  R.  Co.,  4  How.  (U.  S.)38o;  Woodward 
v.  Dinsmore,  4  Fish.  Pat.  Cas.  163,  30  Fed. 
Cas.  No.  18,003;  Heilner  v.  Battin,  27  Pa.  St. 
517- 

6.  Question  of  Law  for  Court.  —  Sickles  r. 
Evans,  2  Cliff.  (U.  S.)  203;  Seymour  v.  Os- 
borne, 11  Wall.  (U.  S.)  544;  Gage  v.  Herring, 
107  U.  S.  640;  Heald  v.  Rice,  104  U.  S.  737: 
Metropolitan  Washing-Mach.  Co.  Provi- 
dence Tool  Co.,  Holmes  (U.  S.)  161.  17  Fed. 
Cas.  No.  9,507;  La  Baw  v.  Hawkins,  1  B.  4 
A.  Pat.  Cas.  428,  14  Fed.  Cas.  No.  7.960. 

7.  In  Equity.  —  Seymour  v.  Osborne,  11 
Wall.  (U.  S.)  545. 
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in  such  rejection  in  order  to  obtain  his  patent.1  Claims  for  matter  clearly  in- 
cluded in  the  original  application  and  subsequently  abandoned  cannot  be 
included  in  a  reissue.2  But  if  a  disclaimer,  withdrawal,  or  abandonment  of  a 
feature  of  the  original  invention  was  caused  by  the  mistake  or  error  of  the 
patent  office,  such  features  may  be  included  in  a  reissue.1* 

(3)  Enlargement  of  Claims.  —  It  is  well  settled  that  upon  reissue  the  spe- 
cification cannot  be  substantially  changed  so  as  to  enlarge  the  invention  as 
intended  to  be  originally  claimed.4    But,  as  has  been  seen,  this  does  not  pre- 


1.  Disclaimed  or  Rejected  Matter.  —  Corbin 
Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S. 
38;  Dobson  v.  Lees,  137  U.  S.  258;  Yale  Lock 
Mfg.  Co.  v.  Berkshire  Nat.  Bank,  135  U.  S. 
342;  Crawford  v.  Heysinger,  123  U.  S.  589; 
Shepard  v.  Carrigan,  116  U.  S.  593;  Beecher 
Mfg.  Co.  v.  Atwater  Mfg.  Co.,  114  U.  S.  523; 
GooJyear  Dental  Vulcanite  Co.  v.  Davis,  102 
U.  S.  228;  Leggett  v.  Avery,  101  U.  S.  256; 
Pfenninger  ».  Heubner.  99  Fed.  Rep.  440;  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Aultman,  58 
Fed.  Rep.  773;  Peoria  Target  Co.  v.  Cleveland 
Target  Co.,  47  Fed.  Rep.  728;  Union  Paper- 
Bag  Mach.  Co.  v.  Waterbury,  39  Fed.  Rep. 
389.  See  Mahn  v.  Harwood,  112  U.  S.  359. 
See  also  Cornell  v.  Weidner,  127  U.  S.  261; 
Crown  Cork,  etc.,  Co.  v.  Aluminum  Stopper 
Co.,  (C.  C.  A.)  108  Fed.  Rep.  849. 

Remedy  by  Appeal.  —  The  proper  remedy  of 
the  patentee  when  a  claim  applied  for  is  re- 
jected is  an  appeal,  and  not  an  application  for 
a  reissue.    Mahn  v.  Harwood,  112  U.  S  359. 

2.  Abandoned  Claims.  —  Yale  Lock  Mfg.  Co. 
v.  Berkshire  Nat.  Bank,  135  U.  S.  342;  Huber 
v.  N.  O.  Nelson  Mfg.  Co.,  38  Fed.  Rep.  830; 
VVicks  v.  Sievens,  2  Woods  (U.  S.)  310,  29  Fed. 
Cas.  No.  17,616;  In  re  Denton,  12  App.  Cas. 
(D.  C.)  504.  See  Maltby  v.  Graham,  37  Fed. 
Rep.  689. 

3.  Error  of  Patent  Office.  —  Beedle  v.  Bennett, 
122  U.  S.  71;  Eames  v.  Andrews,  122  U.  S.  40; 
Yale  Lock  Mfg.  Co.  v.  New  Haven  Sav.  Bank, 
32  Fed.  Rep.  167 ;  H  ussey  v.  Bradley,  5  Blaichf. 
(U.  S.)  134,  12  Fed.  Cas  No.  6,946;  Hayden  v. 
James,  11  Fed.  Cas.  No.  6,260;  American  Shoe- 
Tip  Co.  v.  National  Shoe- Toe  Protector  Co.,  2 
B.  &  A.  Pat.  Cas.  551.  1  Fed.  Cas.  No.  317. 

Misapprehension  of  Objections  of  Patent  Office. 
—  The  same  is  true  when  the  abandonment 
was  caused  by  misapprehension  of  the  objec- 
tions of  the  patent  office,  which,  properly  un- 
derstood, did  not  require  an  abandonment. 
Hutchinson  v.  Everett,  33  Fed.  Rep.  502. 

The  Fact  that  a  Patent  Solicitor  Consents  to  the 
Striking  Out  of  Certain  Claims  upon  the  citation 
of  a  prior  patent,  which  he  supposes  was  prior 
in  date  of  invention,  but  which  is  afterwards 
shown  to  be  of  a  later  date,  does  not  in  validate 
a  reissue,  seasonably  applied  for,  and  by  which 
the  parts  stricken  out  are  restored,  no  adverse 
equities  having  intervened.  Dunbar  v.  East- 
ern Elevating  Co.,  75  Fed.  Rep.  567. 

4.  Illegal  Enlargement  of  Claims.  —  Olin  v. 
Timken,  155  U.  S.  141.  37  Fed.  Rep.  205;  Dun- 
ham v.  Dennison  Mfg.  Co.,  154  U.  S.  103,  40 
Fed.  Rep.  667;  Huber  v.  N.  O.  Nelson  Mfg. 
Co.,  148  U.  S.  270;  Freeman  a.  Asmus,  145  U. 
S.  226;  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat. 
Bank,  135  U.  S.  342,  affirming  26  Fed.  Rep. 
104;  Pattee  Plow  Co.  v.  Kingman,  129  U.  S. 
294;  Farmers'  Friend  Mfg.  Co.  v.  Challenge 
Corn-Planter  Co.,  128  U.  S.  506;  Dryfoos  v. 


Wiese,  124  U.  S.  32;  Flower  v.  Detroit,  127  U. 
S.  563;  Cornell  v.  Weidner,  127  U.  S.  261; 
Worden  v.  Searls,  121  U.  S.  14;  Eames  v.  An- 
drews, 122  U.  S.  40;  Hartshorn  v.  Saginaw 
Barrel  Co.,  119  U.  S.  664;  Giant  Powder  Co. 
v.  California  Vigorit  Powder  Co.,  6  Sawy.  (U. 
S.)  508;  Carlton  v.  Bokee,  17  Wall.  (U.  S.)  463; 
Seymour  v.  Osborne,  11  Wall.  (U.  £.)  545; 
Case  v.  Brown,  2  Wall.  (U.  S.)  320;  Burr  v. 
Duryee,  1  Wall.  (U.  S.)  531;  Leggett  v.  Stan- 
dard Oil  Co.,  149  U.  S.  287;  Topliff  v.  Topliff, 
145  U.  S.  156;  Clark  v.  Wooster,  119  U.  S. 
322;  White  v.  Dunbar,  119  U.  S.  47;  Coch- 
rane v.  Badische  Anilin,  etc.,  Fabrik,  m 
U.  S.  293;  Turner,  etc.,  Mfg.  Co.  v.  Dover 
Stamping  Co.,  111  U.  S.  319;  McMurray  v. 
Mallory,  111  U.  S.  97;  Clements  v.  Odor- 
less Excavating  Apparatus  Co.,  109  U.  S.  641; 
Gage  v.  Herring,  107  U.  S.  640;  Hoffheins  v. 
Russell,  107  U.  S.  132;  Moffitt  v.  Rogers,  106 
U.  S.  423;  Wing  v.  Anthony,  106  U.  S.  142; 
Gosling  v.  Roberts,  106  U.  S.  39;  Johnson  v. 
Flushing,  etc.,  R.  Co.  105  U.  S.  545;  Bantz 
v.  Frantz,  105  U.  S.  165;  Mathews  v.  Boston 
Mach.  Co.,  105  U.  S.  54;  Miller  v.  Bridgeport 
Brass  Co.,  104  U.  S.  350;  James  v.  Campbell, 
104  U.  S.  356;  Hopkins,  etc.,  Mfg.  Co.  v.  Cor- 
bin 103  U.  S.  786;  Swain  Turbine,  etc.,  Co. 
v.  Ladd,  102  U.  S.  408;  Ball  v.  Langles,  102 
U.  S.  128;  Giant  Powder  Co.  v.  California 
Powder-Works,  98  U.S.  126;  Chicago,  etc.,  R. 
Co.  v.  Sayles,  97  U.  S.  554;  Russell  v.  Dodge, 
93  U.  S.  463;  Troy  Laundry  Machinery  Co.  v. 
Adams  Laundry  Machinery  Co.,  112  Fed.  Rep. 
437;  Crown  Cork,  etc.,  Co.  v.  Aluminum  Stop- 
per Co.,  100  Fed.  Rep.  849;  American  Soda 
Fountain  Co.  v.  Zwietusch,  53  U.  S.  App.  723, 
85  Fed.  Rep.  968;  Gaskill  v.  Myers,  81  Fed. 
Rep.  854,  4S  U.  S.  App.  494;  Pratt  v.  Lloyd, 
65  Fed.  Rep.  800;  Westinghouse  v.  New  York 
Air  Brake  Co. ,  59  Fed.  Rep.  581;  Featherstone 
v.  George  R.  Bidwell  Cycle  Co.,  57  Fed.  Rep. 
631,  14  U.  S.  App.  632;  Cochran  v.  Zimmer- 
man, 53  Fed.  Rep.  801;  American  Heat  Insu- 
lating Co.  v.  Johnston,  52  Fed.  Rep.  228,  3  U. 
S.  App.  227;  Carpenter  Straw-Sewing  Mach. 
Co.  v.  Searle,  52  Fed.  Rep.  809;  Johnston  v. 
American  Heat  Insulating  Co.,  48  Fed.  Rep. 
446;  Whitcom  v.  Spring  Valley  Coal  Co.,  47 
Fed.  Rep.  652;  International  Terra  Cotla  Lum- 
ber Co.  v.  Maurer,  44  Fed.  Rep.  618;  Robbins 
v.  Columbus  Watch  Co.,  50  Fed.  Rep.  545, 
Robbins  v.  Aurora  Watch  Co.,  43  Fed.  Rep. 
526;  Union  Paper-Bag  Mach.  Co.  v.  Waterbury, 
39  Fed.  Rep.  389;  Philadelphia  Novelty  Mfg. 
Co.  v.  Rouss,  39  Fed.  Rep.  273;  Yale,  etc., 
Mfg.  Co.  v.  Consolidated  Time  Lock  Co.,  3S 
Fed  Rep.  917;  Consolidated  Oil-Well  Packer 
Co.  v.  Galey,  38  Fed.  Rep.  918;  Electrical  Ac- 
cumulator Co,  v.  Julien  Electric  Co.,  38  Fed. 
Rep.  117;  Putnam  v.  Keystone  Bottle  Stopper 
Co.,  38  Fed.  Rep.  234;  Maltby  v.  Graham,  37 
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vent  the  reissue  of  a  patent  with  claims  broader  than  the  claims  of  the  origi- 
nal patent,  where  such  original  claims  were  too  narrow  to  cover  the  actual 
invention  made  and  intended  to  be  claimed.1  But  what  is  dedicated  to  the 
public  by  description  and  failure  to  claim  in  the  original  cannot  be  claimed  in 
a  reissue.3  Where  a  claim  has  been  limited  by  amendments  in  the  patent 
office  it  cannot  be  afterward  broadened  by  reissue.3 

(4)  Narrowing  Claims. — The  inventor  is  always  at  liberty  in  a  reissued 
patent  to  omit  a  part  of  his  original  invention,  thereby  dedicating  it  to  the 
public.4 

(5)  Substitution  of  Equivalents.  —  The  substitution  of  equivalents  will  not 
be  permitted  in  a  reissue,5  except,  perhaps,  in  such  a  clear  case  that  the  court 
could  decide  as  a  matter  of  law  that  the  ingredient  substituted  is  an  equiva- 
lent for  the  one  withdrawn,6  and  was  well  known  as  such  at  the  date  of  the 
original  patent.7  In  any  case  the  substituted  device  should  be  alleged  to  be 
an  equivalent  of  the  one  stricken  out.8 

(6)  Combinations.  — -  An  original  combination  claim  reissued  for  a  greater 
or  less  number  of  parts  is  void  because  not  for  the  same  invention.9    So  a 


Fed.  Rep.  689;  Hubel  v.  Waldie,  35  Fed.  Rep. 
414;  Jenkins  v.  Stetson,  32  Fed.  Rep.  398, 
Yale  Lock  Mfg.  Co.  v.  New  Haven  Sav.  Bank, 
32  Fed.  Rep.  167;  Paient  Clothing  Co.  v. 
Glover,  31  Fed.  Rep.  816;  Torrant  v.  Duluth 
Lumber  Co.,  30  Fed.  Rep.  830;  Dobson  v. 
Lees,  30  Fed.  Rep.  625;  Stiles  v.  Rice,  29  Fed. 
Rep.  445;  Curran  v.  St.  Louis  Refrigerator, 
etc.,  Gutter  Co.,  29  Fed.  Rep.  320;  Electric 
Gas  Lighting  Co.  v.  Boston  Electric  Co.,  29 
Fad.  Rep.  455;  U.  S.,  etc..  Felting  Co.  v.  Ha- 
ven, 3  Dill.  (U.  S.)  131,  28  Fed.  Cas.  No.  16,788; 
Swift  v.  Whisen,  3  Fish.  Pat.  Cas.  343,  23  Fed. 
C  is.  No.  13,700;  Milligan,  etc.,  Glue  Co.  v. 
"pton,  1  B.  &  A.  Pat.  Cas.  497,  17  Fed.  Cas. 
Mo.  9,607;  Knight  v.  Baltimore,  etc.,  R.  Co., 
Tanev  (LT.  S.)  106,  14  Fed.  Cas.  No.  7,882; 
Kirby  v.  Dodge,  etc.,  Mfg.  Co.,  10  Blatchf.  (U. 
S.)  307,  14  Fed.  Cas.  No.  7,838;  Hoffheins  v. 
Brandt,  3  Fish,  Pat.  Cas.  218,  12  Fed.  Cas. 
No.  6,575;  Goodyear  v.  Providence  Rubber 
Co.,  2  Cliff.  (U.  S.)35i,  10  Fed.  Cas.  No.  5,583; 
French  v.  Rogers,  1  Fish.  Pat.  Cas.  133,  9  Fed. 
Cas.  No.  5,103;  Dyson  v.  Gambrill,  8  Fed. 
Cas.  No.  4,230:  Draper  v.  Wattles,  3  B.  &  A. 
Pit.  Cas.  618,  7  Fed.  Cas.  No.  4,073;  Carew 
<-'.  Boston  Elastic  Fabric  Co.,  3  Cliff.  (U.  S.) 
356,  5  Fed.  Cas.  No  2,397;  Brown  v.  Selby,  2 
Biss.  (U.  S.)  457,  4  Fed.  Cas.  No.  2,030;  Gould 
v.  Ballard,  1  N.  J.  L.  J.  185. 

1.  See  supra,  this  title,  Surrender  and  Reissue, 
subdiv.  1.  b.  (4)  Claims  Too  Marrow. 

2.  Matter  Abandoned  by  Failure  to  Claim,  — 
Dearing  v.  Winona  Harvester  Works,  155  U. 
S.  286;  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat. 
Bank,  135  U.  S  342;  Parker,  etc.,  Co.  v.  Yale 
Clock  Co.,  123  U  S.  87;  Eames  v.  Andrews, 
122  U.  S.  59;  Miller  v.  Bridgeport  Brass  Co., 
104  U.  S.  350;  Leggett  v.  Avery,  101  U.  S.  256; 
Huber  v.  N.  O.  Nelson  Mfg.  Co.,  38  Fed.  Rep. 
830. 

3.  Claims  Limited  by  Amendment.  —  Shepard 
v.  Carrigan,  116  U.  S.  593;  Pfenninger  v. 
Hsubner,  99  Fed.  Rep.  440. 

Mistake  of  Commissioner.  —  Where  the  inven- 
tor was  induced  to  limit  his  claim  by  the  mis- 
take of  the  commissioner  of  patents,  he  was 
allowed  to  enlarge  his  claim  upon  reissue. 
Morey  v.  Lockwood,  8  Wall.  (U.  S.)  230,  ap- 


proved Russell  v.  Dodge,  93  U.  S.  463;  Eames 
v.  Andrews,  122  U.  S.  63. 

4.  Narrowing  Claims.  —  Parham  v.  American 
Buttonhole,  etc.,  Sewing  Mach  Co.,  4  Fish. 
Pat.  Cas.  474;  Carver  v.  Braintree  Mfg.  Co., 
2  Story  (U.  S.)  432,  5  Fed.  Cas.  No.  2,485; 
Cromplon  v.  Belknap  Mills.  3  Fish.  Pat.  Cas. 
536,  30  Fed.  Cas.  No.  18,285;  Knight  v.  Balti- 
more, etc.,  R.  Co.,  Taney  tU.  S.)  106,  14  Fed. 
Cas.  No.  7,882;  Gould  v.  Ballard,  3  B.  <X  A. 
Pat.  Cas.  324,  10  Fed.  Cas.  No.  5,635;  Dorsey 
Harvester  Revolving-Rake  Co.  v.  Marsh,  6 
Fish.  Pat.  Cas.  387,7  Fed.  Cas.  No  4,014;  Chi- 
cago Fruit  House  Co.  v.  Busch,  2  Biss.  (U.  S.) 
472,  5  Fed.  Cas.  No.  2,669:  Albright  v.  Cellu- 
loid Harness-Trimming  Co.,  2  B.  &  A.  Pat. 
Cas.  629,  1  Fed.  Cas.  No.  147;  Gould  v.  Bal- 
lard, 1  N.  J.  L.  J.  185.  See  Adee  v.  Peck.  42 
Fed.  Rep.  497.  See  also  Battin  v.  Taggert,  17 
How.  (U.  S.)  S3. 

5.  Substitution  of  Equivalents.  —  Gill  v.  Wells, 
22  Wall.  (U.  S.)  1.  But  see  Haggenmacher  v. 
Nelson,  88  Fed.  Rep.  486. 

Contra.  —  A  reissue  may  include  mere  mat- 
ters of  mechanical  adaptation  or  mechanical 
equivalents.  Sloat  v.  Spring,  22  Fed.  Cas.  No. 
i2,94S<z;  Exp.  Dietz,  7  Fed.  Cas.  No.  3.902; 
Decker  v.  Grote,  10  Blatchf.  (U.  S.)  331,  7  Fed. 
Cas.  No.  3,726. 

6.  Gill  v.  Wells,  22  Wall.  (U.  S.)  2g.  wherein 
the  court  suggested  that  the  substitution  of 
a  spring  for  a  lever  to  produce  power,  or  of  a 
weight  for  a  spring  to  produce  pressure,  was 
such  a  case;  Yale  Lock  Mfg.  Co.  v.  New  Haven 
Sav.  Bank,  32  Fed.  Rep.  167.  See  Union 
Paper-Bae  Mach.  Co.  v.  Waterbury,  39  Fed. 
Rep.  389." 

7.  Gill  v.  Wells,  22  Wall.  (U.  S.)  30. 

8.  Gill  v.  Wells,  22  Wall.  (U.  S.)  1. 

9.  Changing  Number  of  Parts  in  Combination. 
—  Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co., 
150  U.  S.  38;  Huber  v.  Nelson  Mfg.  Co.,  148 
U.  S.  270;  Electric  Gas-Lighting  Co.  v.  Boston 
Electric  Co.,  139  U.  S.  481;  Pattee  Plow  Co. 
v.  Kingman,  129  U.  S.  294,  Newton  v.  Furst. 
etc.,  Mfg.  Co.,  119  U.  S.  373,  Gage  v.  Herring. 
107  U.  S.  640;  Mathews  ».  Boston  Mach.  Co., 
105  U.  S.  54;  Johnson  v.  Flushing,  etc  ,  R.  Co., 
105  U.  S.  539;  Featherstone  v.  George  R.  Bid- 
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reissue  claiming  the  elements  separately  and  not  as  a  combination  is  void,1 
as  is  a  combination  of  different  or  new  elements.2  But  sub-combinations  may 
be  claimed  on  reissue.3 

(7)  Machine,  Process,  and  Product.  — ■  A  patent  for  the  invention  of  a 
machine  cannot  be  reissued  for  the  purpose  of  claiming  a  process  or  a  prod- 
uct, or  vice  versa,  because  not  for  the  same  invention.4  But  if  one  is  the 
result  of  the  other,  and  they  are  so  related  that  the  invention  of  one  involve  s 
the  invention  of  the  other,  it  seems  that  a  failure  to  claim  all  may  be  cured 
by  reissue.5 

d.  Evidence  of  Identity.  —  The  granting  of  a  reissue  is  prima  facie 
evidence  that  the  inventions  claimed  in  the  original  and  reissued  patents  are 
the  same,6  but  although  entitled  to  great  weight  it  is  not  conclusive.7  Ordi- 
narily the  question  of  identity  is  purely  one  of  construction  of  the  specifica- 
tions and  descriptions  in  the  original  and  reissued  patents.8  Parol  evidence 
is  inadmissible  to  enlarge  the  scope  and  nature  of  the  invention  beyond  what 


well  Cycle  Co.,  57  Fed.  Rep.  631,  14  U.  S.  App. 
632;  Brewster  v.  Shuler,  37  Fed.  Rep.  785; 
Jenkins  v.  Stetson.  32  Fed.  Rep.  398;  Stiles  v. 
Rice,  29  Fed.  Rep.  445.  See  McMurray  v. 
Mallory,  in  U.  S.  97.  But  see  Topliff  71.  Top- 
lift,  145  U.  S.  156:  Bantz  v.  Frantz,  105  U.  S. 
160;  Adeew.  Peck,  42  Fed.  Rep.  497.  Compare 
Gill  v.  Wells.  22  Wall.  (U.  S.)  24. 

Contra.  —  The  omission  in  a  reissued  paient 
of  an  element  of  a  combination  claimed  in  the 
original  constitutes  no  tenable  objection  to  the 
reissue.  Parham  v.  American  Buttonhole, 
etc.,  Sewing  Mach.  Co.,  4  Fish.  Pat.  Cas.  468, 
18  Fed.  Cas.  No.  10,713;  Herring  v.  Nelson, 
14  Blatchf.  (U.  S.)  293,  12  Fed.  Cas.  No.  6,424; 
Christman  v.  Rumsey,  17  Blatchf.  (U.  S.)  148, 
5  Fed.  Cas.  No.  2,704. 

The  omission  of  unpatentable  elements  will 
noi  invalidate  the  reissue.  Gaskill  v.  Myers, 
48  U.  S.  App.  494. 

A  claim  embracing  fewer  elements  in  com- 
bination than  were  embraced  in  the  claim  of 
the  original  patent  enlarges  the  scope  of  the 
patent,  because  no  one  could  infringe  the 
original  patent  unless  he  used  all  the  elements 
of  the  combination,  while  any  one  would  in- 
fringe the  reissue  who  uses  any  of  the  original 
elements  which  are  separately  claimed  in  the 
reissue.  Mathews  v.  Boston  Mach.  Co.,  105 
U.  S.  57;  Bantz  v.  Frantz,  105  U.  S.  165. 

1.  Claiming  Elements  Separately.  —  Bantz  v. 
Frantz,  105  U.  S.  160;  Mathews  v.  Boston 
Mach.  Co.,  105  U.  S.  54;  Archer  v.  Arnd,  31 
Fed.  Rep.  475.  But  see  Wheeler  v.  Clipper 
Mower,  etc.,  Co..  10  Blatchf.  (U.  S.)  181; 
O'Brien  Bros.  Mfg.  Co.  v.  Peoria  Plow  Co.,  34 
Fed.  Rep.  786. 

2.  New  Elements.  —  Carpenter  Straw-Sewing 
Mach.  Co.  v.  Searle,  52  Fed.  Rep.  809  Hubel 
v.  Dick,  28  Fed.  Rep.  132;  Ex  p.  Ball,  2  Fed. 
Cas  No.  810. 

3.  Sub-combinations.  —  Jenkins  v.  Stetson,  32 
Fed.  ^ep.  398;  Stevens  v.  Pritchard,  4  Cliff. 
(U.  S.)  417,  23  Fed.  Cas.  No.  13,407;  Pearl  v. 
Ocean  Mills,  2  B.  &  A.  Pal.  Cas.  469,  19  Fed. 
Cas.  N  o.  10,876.  But  see  Hoskin  v.  Fisher, 
125  U.  S.  217. 

4.  Machine,  Process,  and  Product.  —  Leggett  v. 
Standard  Oil  Co.,  149  U.  S  287;  Eachus  v. 
Broomall,  115  U.  S.  429;  Wing  v.  Anthony, 
106  U.  S.  142;  James  v.  Campbell,  104  U.  S. 
356;  Heald  v.  Rice,  104  U.  S.  737;  Eastern 


Paper-Bag  Co.  v.  Standard  Paper-Bag  Co.,  30 
Fed.  Rep.  65;  Kelleher  v.  Darling  3  B.  &  A. 
Pat.  Cas.  438,  14  Fed  Cas.  No.  7,653;  Giant 
Powder  Co  v.  Cal'fornia  Powder  Works,  98 
U.  S.  126,  3  Sawy.  (U.  S.)  448,  10  Fed.  Cas. 
No.  5,379.  Bui  see  Middletown  Tool  Co.  v. 
Judd,  3  Fish.  Pat.  Cas.  141,  17  Fed.  Cas,  No. 
9.536. 

A  reissue  of  a  process  patent  for  the  product 
made  by  any  process  whatever  is  too  broad. 
Cochrane  v.  Badische  Anilin,  etc.,  Fabrik,  nr 
U.  S.  293. 

A  paient  for  a  machine  to  axcomplish  a  par- 
ticular result  reissued  for  a  process  is  broader 
than  the  original.  Wing  v.  Anthony,  106  U. 
S.  142. 

5.  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  199; 
Giant  Powder  Co.  v.  California  Powder  Works, 
98  U.  S.  126;  Merrill  v.  Yeomans,  94  U.  S.  568; 
Tucker  v.  Burditt,  4  B.  &  A.  Pat.  Cas.  569,  24 
Fed,  Cas.  No.  14,216;  Goodyear  v.  Wait,  5 
Blatchf.  (U.  S.)  468,  to  Fed.  Cas.  No.  5,587. 

6.  Reissue  Prima  Facie  Evidence  of  Identity.  — 
O'Reilly  v.  Morse  15  How.  (U.  S.)  62;  Klein 
v.  Russell,  19  Wall.  (U.  S.)  433;  Alaska  Re- 
frigeratoi  Co.  v.  Wisconsin  Refrigerator  Co., 
47  Fed.  Rep.  324;  Stevens  v.  Pritchard,  4  Cliff. 
(U.  S.)  417,  23  Fed.  Cas.  No.  13,407;  Sloat  v. 
Spring  22  Fed.  Cas.  No.  12,948(7/  Poppen- 
husen  v.  Falke,  2  Fish.  Pat.  Cas.  181,  19  Fed. 
Cas.  No.  11,279;  Middletown  Tcol  Co.  v.  Judd, 
3  Fish.  Pat.  Cas.  141,  17  Fed.  Cas.  No.  9,536; 
Jordan  v.  Dobson,  2  Abb.  (U.  S.)  398,  13  Fed. 
Cas.  No.  7,519;  Hussayz'.  McCormick,  1  Biss. 
(U.  S.)  300,  12  Fed.  Cas.  No.  6,948;  Forbes  v 
Barstow  Stove  Co.,  2  Cliff.  (U.  S.)  379,  9  Fed. 
Cas.  No.  4,923;  Bantz  v.  Elsas,  1  B.  &  A.  Pat. 
Cas.  351,  2  Fed.  Cas.  No.  967;  Andrews  v. 
Wright,  3  B.  &  A.  Pat.  Cas.  329,  1  Fed.  Cas. 
No.  382;  Kerosene  Lamp  Heater  Co.  v.  Littell, 
r  N.  J.  L.  J.  195. 

The  aation  of  the  commissioner  in  granting 
a  reissue  has  more  than  prima  facie  influence 
in  finally  deciding  the  question  of  identity  of 
invention.  French  v.  Rogers,  1  Fish.  Pat. 
Cas.  133,  9  Fed.  Cas.  No.  5,103. 

7.  See  infra,  this  section.  Conclusiveness  and 
Effect  of  Decisions  of  Patent  Office. 

8.  Question  One  of  Construction.  —  Seymour  v. 
Osborne,  11  Wall.  (U.  S.)  546:  Middletown 
Tool  Co.  v.  Judd,  3  Fish.  Pat.  Cas.  141,  17  Fed. 
Cas.  No.  9,536. 
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was  described,  suggested,  or  substantially  indicated  in  the  original  specifica- 
tions, drawings,  or  model.1  The  court  is  confined  to  the  records  in  the  patent 
office.2  The  original  patent  must  be  introduced  in  evidence  in  all  cases 
where  the  question  of  identity  is  in  issue.3  The  specifications  of  the  original 
and  reissued  patents  are  the  best  means  by  which  to  determine  whether  or 
not  the  two  patents  are  for  the  same  invention.4  But  the  drawings  and 
model  are  to  be  considered  in  connection  with  the  specifications. 5  A  change 
in  the  drawings  upon  reissue,  or  additional  drawings,  maybe  evidence  that  the 
inventions  are  not  the  same.6  But  it  has  been  held  that  no  presumption 
arises  from  the  fact  that  claims  made  in  a  reissued  patent  are  not  found  in  the 
original,  that  such  claims  were  not  intended  to  be  made  in  the  original.7 
Differences  in  the  claims  and  description  are  not  inconsistent  with  the  identity 
of  the  inventions  designed  to  be  covered  by  the  two  patents,  as  the  very  purpose 
of  a  surrender  and  reissue  is  to  correct  the  specifications  and  claims.8  Expert 
testimony  is  admissible  to  determine  the  meaning  of  technical  terms  or  words 
of  art,9  and  to  point  out  differences  between  the  original  and  reissued  patents.10 
4.  Requisites  and  Validity  of  Reissued  Patents.  — The  validity  of  reissued 
patents  depends  upon  the  same  considerations  as  govern  the  validity  of  origi- 
nal patents,  and  in  addition  the  requirements  as  to  reissued  patents  already  dis- 
cussed must  be  observed.11    The  prima  facie  presumption  is  in  favor  of  the 


1.  Parol  Evidence.  —  Cahartz\  Austin,  2  Cliff. 
(U.  S.)  528,  4  Fed.  Cas.  No.  2.2S8;  Seymour 
v.  Osborne,  11  Will.  (U.  S  )  516;  Sarveu  v. 
Hall,  9  Blatchf.  (U.  S.)  524.  21  Fed.  Cas.  No. 
12,369;  Milligan,  etc.,  Glue  Co.  v.  Upton,  1  B. 
&  A.  Pat.  Cas.  497,  17  Fed.  Cas.  No.  9,607; 
Giant  Powder  Co.  v.  California  Powder  Works, 
3  Sawy.  (U.  S.)  448,  10  Fed.  Cas.  No.  5,379. 
But  see  Hussey  v.  Bradley,  5  Blatchf.  (U.  S.) 
134,  12  Fed.  Cas.  No.  6.946. 

2.  Johnson  v.  Beard,  2  B.  &  A.  Pat.  Cas.  50, 
13  Fed.  Cas.  No.  7,371. 

3.  Original  Patent.  —  Eureka  Clothes  Wring- 
ing Mach.  Co.  v.  Bailey  Washing,  etc.,  Mach. 
Co.,  11  Wall.  (U.  S.)  488;  Oregon  Imp.  Co.  v. 
Excelsior  Coal  Co.,  132  U.  S.  215;  Clark  v. 
Wooster,  119  U.  S.  322,  Bates  v.  Coe,  98  U.  S. 
31;  Smith  v.  Goodyear  Dental  Vulcanite  Co., 
93  U.  S.  486:  Alaska  Refrigerator  Co.  v.  Wis- 
consin Refrigerator  Co.,  47  Fed.  Rep.  324; 
Doherty  v.  Haynes,  4  Cliff.  (U.  S.)  291,  7  Fed. 
Cas.  No  3,963, 

4.  Specifications  Best  Evidence.  —  Gill  v.  Wells, 
22  Wall.  (U.  S.)>i;  Milligan,  etc.,  Glue  Co.  v. 
Upton.  1  B.  &  A.  Pat.  Cas  497,  17  Fed.  Cas. 
No.  9,607;  American  Diamond  Rock  Boring 
Co.  v.  Sheldon,  17  Blatchf.  (U.  S.)  208.  1  Fed. 
Cas.  No.  296;  Ball  v.  Langles,  102  U.  S.  128. 

A  reissue  is  not  invalid  because  laying  the 
greater  stress  on  one  of  two  forms  of  invention 
included  in  the  original  patent.  American 
Nicolson  Pavement  Co.  v.  Elizabeth,  6  Fish. 
Pat.  Cas.  424,  1  Fed.  Cas.  No.  311. 

Because  one  mode  is  indicated  in  the  original 
patent,  a  patentee  is  not  restricted  to  that 
mode  in  the  reissue  as  long  as  it  is  ifbt  of  the 
essence  of  the  invention.  Broadnax  v.  Cen- 
tral Stock  Yard  Co.,  3  N.  J.  L.  J.  335. 

Comparison  of  Second  Reissue  with  Original.  — 
Where  the  original  patent  and  a  second  reissue 
are  properly  before  the  court  on  appeal,  the 
court  has  a  right  to  compare  them  and  deter- 
mine the  validity  of  the  second  reissue,  with- 
out regard  to  the  existence  of  a  first  reissue 
which  is  not  made  part  of  the  record.  Hoskin 
v.  Fisher,  125  U.  S.  217. 


5.  Drawings  and  Model.  —  Seymour  v.  Os- 
borne, 11  Wall.  (U.  S.)  516;  Ives  v.  Sargent, 
119  U.  S.  652;  Parham  v.  American  Button- 
hole, etc.,  Sewing  Mach.  Co.,  4  Fish.  Pal.  Cas. 
468,  18  Fed.  Cas.  No.  10,713. 

6.  Change  in  Drawings.  —  Flower  v.  Detroit, 
127  U.  S.  563;  Ives  v.  Sargent,  119  U.  S..652: 
James  v.  Campbell,  104  U.  S.  356. 

7.  Eickemeyer  Hat-Blocking  Mach.  Co.  v. 
Pearce,  10  Blatchf.  (U.  S.)  403,  8  Fed.  Cas. 
No.  4,312. 

8.  Differences  in  Claims  and  Description  Not 
Conclusive.  —  Parham  v.  American  Buttonhole, 
etc.,  Sewing  Mach.  Co.,  4  Fish.  Pat.  Cas.  468. 
O'Reilly  v.  Morse,  15  How.  (U.  S.)  62;  Hag- 
genmacher  v.  Nelson,  SS  Fed.  Rep.  486;  Ptatt 
v.  Lloyd,  65  Fed.  Rep.  800;  Battin  t.  Taggeit, 
17  How.  (U.  S.)  84;  Holmes  Burglar  Alarm 
Tel.  Co.  r\  Domestic  Tel.,  etc.,  Co.,  42  Fed. 
Rep.  220;  Kerosene  Lamp  Heater  Co.  v.  Lit  tell 

1  N.  J.  L.  J.  195;  Stevens  v.  Pritchard,  4  Cliff 
(U.  S.)  417,  23  Fed.  Cas.  No.  13,407;  Pearl  v 
Ocean  Mills,  2  B.  &  A.  Pat.  Cas.  469,  19  Fed. 
Cas.  No.  10.876;  Hussey  v.  McCormick.  1 
Biss.  (U.  S.)  300,  12  Fed.  Cas.  No.  6,948: 
Crompton  v.  Belknap  Mills,  3  Fish.  Pat.  Cas 
536,  6  Fed.  Cas.  No.  3,406;  Cahart  v.  Austin 

2  Clifl.  (U.  S.)  528,  4  Fed.  Cas.  No.  2.288. 

9.  Expert  Testimony.  —  Seymour  v.  Osborne, 
11  Wall.  (U.  S.)  516. 

10.  Philadelphia,  etc.,  R.  Co.  v.  Stimpson,  14 
Pet.  (U.  S.)  44S. 

11.  Validity  in  General.— Singer  v.  Walmsley, 
1  Fish.  Pat.  Cas.  558.  22  Fed.  Cas.  No.  12,900; 
Robertson  v.  Secombe  Mfg.  Co.,  10  Blatchf. 
(U.  S.)  481,  20  Fed.  Cas.  No.  11,928;  Poppen- 
husen  v.  Falke,  5  Blatchf.  |U.  S.)  46,  19  Fed. 
Cas.  No.  11  280;  Kendrick  v.  Emmons.  2  B.  & 
A.  Pat.  Cas.  208,  14  Fed.  Cas.  No.  7,695;  Jones 
v.  McMurray,  3  B.  &  A.  Pat.  Cas.  130,  13  Fed. 
Cas.  No.  7.47Q. 

The  Prior  Use  of  an  Invention  under  a  Defective 
Patent  cannot  take  away  the  right  to  a  reissue, 
or  authorize  its  use  after  ihe  reissue.  Hussey 
v.  Bradley,  5  Blatchf.  (U.  S.)  134,  12  Fed.  Cas. 
No.  6,946. 
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validity  of  the  reissue.'  The  reissued  patent  need  not  recite  the  facts  upon 
which  its  issuance  was  based.2  The  invalidity  of  new  claims  in  the  reissue 
does  not  impair  the  validity  of  original  claims  repeated  and  separately  stated 
in  the  reissued  patent.3  Fraud  may  render  a  reissue  void  or  at  least  void- 
able.'4 But  reissued  patents  cannot  be  collaterally  attacked  for  fraud  in 
obtaining  the  reissue.5 

5.  Conclusiveness  and  Effect  of  Decisions  of  Patent  Office.  —  There  is  much 
conflict  and  confusion  in  the  decisions,  and  it  is  impossible  to  reconcile  all 
that  has  been  said  and  decided  upon  this  subject.  Many  cases,  some  of 
which  are  comparatively  recent  ones,  have  laid  down  the  rule  that  reissued 
patents  are  conclusive  of  their  own  validity,  and  that  the  decision  of  the  com- 
missioner is  not  re-examinable  in  court  in  a  collateral  proceeding,  such  as  a 
suit  for  infringement,  unless  it  is  apparent  on  the  face  of  the  patent  that  he 
exceeded  his  jurisdiction,  or  it  may  be  said  as  a  matter  of  legal  construction 
that  the  two  patents  are  hot  for  the  same  invention.6    But  this  rule  has 

Bradley,  5  Blatchf.  (U.  S.)  134,  12  Fed.  Cas. 
No.  6,946  Miller,  etc.,  Mfg.  Co.  v.  Du  Brul,  2 
B.  &  A.  Pat.  Cas.  618,  17  Fed.  Cas.  No  9,597; 
Potter  v.  Holland,  4  Blatchf.  (U.  S  )  238,  19 
Fed.  Cas.  No.  11,330. 

Presumption.  —  The  granting  of  a  reissue  of 
a  patent  is  prima  facie  evidence  that  it  was 
granted  in  good  faith.  Poppenhusen  v.  Falke, 
4  Blatchf.  (U.S.)  493. 

6.  View  that  Commissioner's  Decision  Is  Conclu- 
sive Collaterally.  —  Union  Paper  Collar  Co.  v. 
Van  Dusen,  23  Wall.  (U.  S.)  558;  Corn-Planter 
Patent,  23  Wall.  (U.  S.)  181 ;  Seymour  v.  Os- 
borne, 11  Wall.  (U.  S.)  516;  Providence  Rubber 
Co.  v.  Goodyear,  9  Wall.  (U.  S.)  796;  Gardner 
v.  Herz,  118  U.  S.  180;  Mahn  v.  Harvvood.  112 
U.  S.  354;  Ball  v.  Langles,  102  U.  S.  128;  Rus- 
sell v.  Dodge,  93  U.  S.  460;  Reckendorfer  v. 
Faber,  92  U.  S.  354;  Parham  v.  American 
Buttonhole,  etc.,  Sewing  Mach.  Co.,  4  Fish. 
Pat.  Cas.  468,  18  Fed.  Cas.  No.  10,713;  Swift 
w.  Whisen,  3  Fish.  Pat.  Cas.  343;  House  v. 
Young,  3  Fish.  Pat.  Cas.  335;  Jordan  v.  Dob- 
son,  2  Abb.  (U.  S.)  398;  Blake  v.  Stafford,  6 
Blatchf.  (U.  S  )  195,  3  Fed.  Cas.  No.  1.504; 
Wilder  v.  McCormick,  2  Blatchf.  (U.  S.)  31; 
Sickles  v.  Evans,  2  Cliff.  (U.  S.)  222;  Metro- 
politan Washing,  etc.,  Mach.  Co.  v.  Providence 
Tool  Co.,  Holmes  (U.  S.)  161;  Battin  v.  Tag- 
gert  17  How.  (U.  S.)  83;  O'Reilly  v.  Morse, 
15  How.  (U.  S.)  112;  Stimpson  v.  West  Chester 
R.  Co.,  4  How.  (U.  S.)  380;  Woodworth  v. 
Stone,  3  Story  (U.  S.)  749;  Allen  v.  Blunt,  3 
Story  (U.  S.)  742,  1  Fed.  Cas.  No.  216;  Phila- 
delphia, etc.,  R.  Co.  v.  Stimpson,  14  Pet.  (U. 
S.)  448;  Crompton  v.  Belknap  Mills,  3  Fish. 
Pat.  Cas.  536;  Beach  v.  Hobbs,  82  Fed.  Rep. 
916;  Hutchinson  v.  Everett,  33  Fed.  Rep.  502: 
Spaeth  v.  Barney,  22  Fed.  Rep.  829;  Giant 
Powder  Co.  v.  Safety  Nitro  Powder  Co.,  19 
Fed.  Rep.  509;  Combined  Patents  Can  Co.  v. 
Lloyd,  11  Fed.  Rep.  149;  Selden  v.  Stockwell 
Self-Lighting  Gas-Burner  Co.,  9  Fed.  Rep.  390; 
Smith  v.  Merrtam,  6  Fed,  Rep.  713;  Giant 
Powder  Co.  v.  California  Vigorit  Powder  Co., 
4  Fed.  Rep.  720;  Woodworth  v.  Stone,  3  Story 
(U.  S.)  749,  30  Fed.  Cas.  No.  18,021;  Woodward 
v.  Dinsmore,  4  Fish.  Pat.  Cas.  163,  30  Fed. 
Cas.  No.  18,003;  Wells  v.  Jacques,  1  B.  &  A. 
Pat.  Cas.  60,  29  Fed.  Cas.  No.  17,398;  Wells 
v.  Gill,  6  Fish.  Pat.  Cas.  89,  29  Fed.  Cas.  No. 
T7.394l  Thomas  v.  Shoe  Machinery  Mfg.  Co., 
3  B.  &  A.  Pat.  Cas.  557,  23  Fed.  Cas.  No, 
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1.  Prima  Facie  Valid.  —  Reissner  v.  Anness, 

3  B.  &  A.  Pat.  Cas.  176,  20  Fed.  Cas.  No. 
.11,688;  American  Nicolson  Pavement  Co.  v. 
Elizabeth,  6  Fish.  Pat.  Cas.  424,  1  Fed.  Cas. 
No.  311.  See  also  infra,  this  section,  Conclu- 
siveness and  Effect  of  Decision  of  Patent  Office. 

2.  Recitals. —  Brooks  v.  Jenkins,  3  McLean 
(U.  S.)  432;  Philadelphia,  etc.,  R.  Co.  v.  Stimp- 
son, 14  Pet  (U.  S.)  448. 

3.  Partial  Invalidity.  —  Leggett  v.  Standard 
Oil  Co.  149  U.  S.  287;  Gage  v.  Herring,  107 
U.  S.  640;  Torrant  v.  Duluth  Lumber  Co.,  30 
Fed.  Rep.  830, 

Where  new  claims  in  reissue  are  so  inter- 
woven with  the  elements  specified  in  the  origi- 
nal that  they  cannot  be  separated,  the  patent  is 
entirely  void.  Cahart  v.  Austin,  2  Cliff.  (U. 
S.)  528,  4  Fed.  Cas.  No.  2  288. 

4.  Fraud.  —  Featherstone  v.  George  R.  Bid- 
well  Cycle  Co.,  53  Fed.  Rep.  113;  Swift  v. 
Whisen,  3  Fish.  Pat.  Cas.  343,  23  Fed.  Cas. 
No  13,700. 

The  fact  that  a  patentee  was  led  by  words  in 
a  judicial  opinion  to  surrender  his  patent  and 
obtain  a  reissue  exiending  his  patent  beyond 
the  limits  assigned  it  in  that  opinion,  is  no 
ground  for  the  inference  that  the  reissue  was 
fraudulent  and  void.  Poppenhusen  v.  Falke, 
5  Blatchf.  (TJ.  S.)  46. 

5.  Collateral  Attack  for  Fraud.  —  Parham  v. 
Amsrican  Buttonhole,  etc.,  Sewing  Mach.  Co., 

4  Fish.  Pat.  Cas.  468;  Stimpson  v.  West 
Chester  R.  Co.,  4  How.  (U.  S.)  380;  Phila- 
delphia, etc.,  R.  Co.  v.  Stimpson,  14.  Pet.  (U. 
S.)  458;  Corn-Planter  Patent,  23  Wall.  (U.  S.) 
181 ;  Seymour  v.  Osborne,  ri  Wall.  (U.  S.)  543; 
Eureka  Clothes  Wringing  Mach.  Co.  v.  Bailey 
Washing,  etc.,  Mach.  Co.,  11  Wall.  (U.  S.)  488; 
Providence  Rubber  Co  v.  Goodyear,  9  Wall. 
(U.  S.)  788;  Giant  Powder  Co.  v.  Safety  Nitro 
Powder  Co.,  19  Fed.  Rep.  509;  La  Baw  v. 
Hawkins,  1  B.  &  A.  Pat.  Cas.  428,  14  Fed.  Cas. 
No.  7,960;  Johnson  v.  Beard,  2  B.  &  A.  Pat. 
Cas.  50,  13  Fed.  Cas.  No.  7,371;  Goodyear  v. 
Providence  Rubber  Co.,  2  Cliff.  (U.  S.)  351,  10 
Fed.  Cas.  No.  5,583;  Birdsall  v.  McDonald,  1 
B.  &  A.  Pat.  Cas.  165,  3  Fed.  Cas.  No.  1,434. 
See  Justi  v.  Clark,  (C.  C.  A.)  108  Fed.  Rep. 
659. 

Generally  as  to  Impeachment  for  Fraud,  see 

Blake  v.  Stafford  6  Blatchf.  (U.  S.)  tqs,  3  Fed. 
Cas.  No.  1,504;  Day  v.  Candee,  3  Fish.  Pat. 
Cas.  9,  7  Fed,  Cas.  No,  3,676;  Hussey  v. 
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never  been  wholly  acceptable  to  the  courts;  and  certainly  cases  may  be 
found  reviewing  the  decision  of  the  commissioner  upon  every  one  of  the  ques- 
tions upon  which  it  has  been  supposed  to  be  conclusive.  The  true  rule  seems 
to  be  that  the  reissue  is  merely  prima  facie  evidence  of  the  facts  authorizing 
the  reissue,  and  while  the  decision  of  the  commissioner  is  entitled  to  great 
weight,  and  should  not  lightly  be  disturbed,  yet  it  is  not  absolutely  conclu- 
sive upon  the  courts,  and  this  is  the  rule  expressly  declared  in  some  case^. 1 
The  commissioner's  decision  is  not  conclusive  as  to  his  own  jurisdiction  to 
grant  the  reissue.2 

13,911;  Stevens  v.  Pritchard,  4  Cliff.  (U.  S.)4I7, 
23  Fed.  Cas.  No.  13,407;  Smith  v.  Mercer,  5 
Pa.  L.  J.  529,  3  Pa.  L.  J.  Rep.  444,  22  Fed. 
Cas.  No.  13,078;  Sloat  v.  Spring,  22  Fed.  Cas. 
No.  12,948a/  Potter  v.  Holland,  4  Blatchf.  (U. 
S.)  238,  19  Fed.  Cas.  No.  11,330;  Milligan.  etc., 
Glue  Co.  v.  Upton,  1  B.  &  A.  Pat.  Cas.  497, 
17  Fed.  Cas.  No.  9,607;  Miller,  etc,,  Mfg.  Co. 
v.  Du  Brul,  2  B.  &  A.  Pat.  Cas.  618,  17  Fed. 
Cas.  No.  9,597;  Middletown  Tool  Co.  v.  Judd, 
3  Fish.  Pat.  Cas.  141,  17  Fed.  Cas.  No.  9,536; 
Metropolitan  W.ishing-Mach.  Co.  v.  Provi- 
dence Tool  Co.,  Holmes  (U.  S.)  161,  17  Fed. 
Cas.  No.  9,507;  La  Baw  v.  Hawkins,  1  B.  & 
A.  Pat.  Cas.  428,  14  Fed.  Cas.  No.  7,960;  Kero- 
sene Lamp  Heater  Co.  v.  Littell,  3  B.  &  A. 
Pat.  Cas.  312,  14  Fed.  Cas.  No.  7,724:  Jordan 
v.  Dobson,  2  Abb.  (U.  S.)  398,  13  Fed  Cas.  No 
7,519;  Judson  v.  Bradford,  3  B.  &  A.  Pat.  Cas. 
539,  14  Fed.  Cas.  No.  7,564;  Johnson  v.  Beard, 
2  B.  &  A.  Pat.  Cas.  50,  13  Fad.  Cas.  No.  7,371; 
House  v.  Young,  3  Fish.  Pal.  Cas.  335,  12  Fed. 
Cas.  No.  6,738;  Hussey  v.  Bradley,  5  Blaichf. 
(U.  S.)  134,  12  Fed.  Cas.  No.  6,946;  Herring  v. 
Nelson,  14  Blatchf.  (U.  S.)  293,  12  Fed.  Cas. 
No.  6,424;  Goodyear  v.  Providence  Rubber 
Co.,  2  Cliff.  (U.  S.)  351,  10  Fed.  Cas.  No  5,583; 
Goodyear  v.  Blake,  10  Fed.  Cas.  No.  5,560; 
French  v.  Rogers,  1  Fish.  Pat.  Cas.  133,9  Fed. 
Cas.  No  5,103;  Doughty  v.  West,  6  Blatchf. 
(U.  S)  429,  7  Fed.  Cas.  No.  4.028;  Day  v. 
Goodyear,  7  Fed.  Cas.  No.  3,678;  Christman, 
v.  Rumsey,  17  Blatchf.  (U.  S.)  148.  5  Fed.  Cas. 
No.  2,704;  Chicago  Fruit  House  Co.  v.  Busch, 
2  Biss.  (U.  S.)  472,  5  Fed.  Cas.  No.  2,669; 
Blake  v.  Stafford,  6  Blatchf.  (U.  S.)  195,  3  Fed. 
Cas.  No.  1,504.  But  see  Mahn  v.  Harwood, 
112  U.  S.  360. 

1.  Reissue  Prima  Facie  but  Not  Conclusive  Evi- 
dence of  Validity. —  Hussey  v.  Bradlev,  5 
Blatchf.  (U.  S.)  134;  Brooks  v.  Bicknell,  3  Mc- 
Lean (U.  S.)  250;  Philadelphia,  etc.,  R.  Co.  v. 
Stimpson.  14  Pet.  (U.  S.)  448;  Grant  v.  Ray- 
mond, 6  Pet.  (U.  S.)  242;  Klein  v.  Russell,  19 
Wall.  (U.  S.)  433:  Providence  Rubber  Co.  v. 
Goodyear,  9  Wall.  (U.  S.)  795;  Burr  v.  Durvee, 
1  Wall.  (U.  S.)  571;  Allen  v.  Blunt,  2  Woodb. 
&  M.  (U.  S.)  121;  Eby  v.  King,  158  U.  S.  366; 
Huber  v.  Nelson  Mfg.  Co  ,  148  U.  S.  270; 
Electric  Gas-Lighting  Co.  v.  Boston  Electric 
Co.,  130  U.  S.  482;  Yale  Lock  Mfg.  Co.  v. 
fames,  125  U.  S.  447;  Matthews  v.  Iron  Clad 
Mfg.  Co.,  124  U.  S.  351;  Clark  v.  Wooster.  119 
U.  S.  322;  Hoskins  v.  Fisher,  125  U.  S.  217; 
Newton  7'.  Furst,  etc.,  Mfg.  Co.,  119  U.  S.  385; 
Wollensak  v.  Reiher,  115  U.  S.  96;  Coon  v. 
Wilson,  113  U.  S.  268;  Parker,  etc.,  Co.  v. 
Yale  Clock  Co.,  123  U.  S.  87;  Turner,  etc., 
Mfg.  Co.  v.  Dover  Stamping  Co.,  in  U.  S. 
326;  Clements  v.  Odorless  Excavating  Ap- 
paratus Co.,  109  U.  S.  649;  James  y.  Camp- 
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bell,  104  U.  S.  371;  Miller  v.  Bridgeport  Brass 
Co.,  104  U.  S.  350;  Parham  v.  American  But- 
tonhole, etc..  Sewing  Mach.  Co.,  4  Fish.  Pat. 
Cas.  468;  Crown  Cork,  etc.,  Co.  v.  Aluminum 
Stopper  Co.,  (C.  C.  A.)  108  Fed.  Rep.  845; 
American  Soda  Fountain  Co.  v.  Zwietusrh,  53 
U.  S.  App.  723,  85  Fed.  Rep.  968;  American 
Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp  Co., 
70  Fed.  Rep.  986;  Featherstone  v.  George  R. 
Bidwell  Cycle  Co  ,  57  Fed.  Rep.  631,  14  U.  S. 
App.  632;  Cochran  v.  Zimmerman,  53  Fed. 
Rep.  801;  Huber  v.  N.  O.  Nelson  Mfg.  Co.,  38 
Fed.  Rep.  830;  Odell  v.  Stout,  22  Fed.  Rep. 
159;  Gloucester  Isinglass,  etc.,  Co.  v.  Brooks, 
19  Fed.  Rep.  426:  Flower  v.  Rayner,  5  Fed. 
Rep.  793;  Woodward  v.  Dinsmore,  4  Fish. 
Pat.  Cas.  163,  30  Fed,  Cas.  No.  18.003;  Tucker 
v.  Tucker  Mfg.  Co.,  4  Cliff.  (U.  S.)  397,  24  Fed. 
Cas.  No.  14,227;  Poppenhusen  v.  Falke,  2 
Fish.  Pat.  Cas.  181,  19  Fed.  Cas.  No.  11,279; 
Judson  v.  Bradford,  3  B.  &  A.  Pat.  Cas.  539, 
14  Fed.  Cas.  No.  7,564;  Jordan  v.  Dobson.  2 
Abb.  (U.  S.)  398,  13  Fed.  Cas.  No.  7,519;  Hoff- 
heins  v.  Brandt,  3  Fish.  Pat.  Cas.  218,  12  Fed. 
Cas.  No.  6,575;  French  v.  Rogers,  1  Fish.  Pat. 
Cas.  133,  9  Fed.  Cas.  No.  5,103;  Exp.  Dyson, 
8  Fed.  Cas.  No.  4.228;  Cahart  v.  Austin,  2 
Cliff.  (U.  S.)  528,  4  Fed.  Cas.  No.  2.2SS;  Christ- 
man  v.  Rumsey,  17  Blatchf.  (U.  S.)  148,  5  Fed. 
Cas.  No.  2,704;  Bridge  v.  Brown,  Holmes  (C 
S.)  53,  4  Fed.  Cas.  No.  1,857;  Cook  v.  Ernest. 
2  Pat.  Off.  Gaz.  89.  See  Jordan  v.  Dobson,  2 
Abb.  (U.  S.)405;  Ball  v.  Langles,  102  U.  S.  128. 

See  also  Seymour  v.  Osborne,  n  Wall.  (U. 
S.)  543.  But  see  Peoria  Target  Co.  v.  Cleve- 
land Target  Co.,  58  Fed.  Rep.  227,  16  U.  S. 
App.  78,  affirming  47  Fed.  Rep.  72S.  And  see 
the  dissenting  opinion  of  Mr.  Justice  Miller, 
in  Mahn  v.  Harwood,  112  U.  S.  364. 

A  reissue  of  a  patent  by  the  commissioner 
of  patents  is  to  be  presumed  not  to  cover  more 
than  the  original  patent,  until  the  contrary  ap- 
pears.   O'Reilly  v.  Morse,  15  How.  (LT.  S.)  62. 

In  Topliff  v.  Topliff.  145  U.  S.  171,  it  was  said 
that  the  court  will  not  review  the  decision  of 
the  commissioner  upon  the  question  of  inad- 
vertence, accident,  or  mistake,  unless  the  mat- 
ter is  manifest  from  the  record.  This  was 
approved  in  Hobbs  v.  Beach,  180  U,  S.  395. 

2.  Not  Conclusive  as  to  Jurisdiction.  —  Wilson 
v.  Rousseau,  4  How.  (U.  S.)  646;  Parker,  etc., 
Co.  v.  Yale  Clock  Co.,  123  U.  S.  87;  Ball  v. 
Langles,  102  U.  S.  12S;  Hutchinson  v.  Everett, 
33  Fed.  Rep.  502;  Giant  Powder  Co.  v.  Cali- 
fornia Vigorit  Powder  Co.,  4  Fed.  Rep.  720; 
Tucker  ^Tucker  Mfg.  Co.,  4  Cliff.  (U.  S.)  397. 
24  Fed.  Cas.  No.  14,227;  Thomas  v.  Shoe  Ma- 
chinery Mfg.  Co.,  3  B.  &  A.  Pat.  Cas.  557,  23 
Fed.  Cas.  No.  13. 911;  Cahart  v.  Austin.  2  Cliff. 
(U.  S.)  528.  4  Fed.  Cas.  No.  2,28s.  But  see 
Beach  v.  Hobbs,  (C.  C.  A.)  92  Fed.  Rep.  146 
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6.  Operation  and  Effect  of  Surrender  and  Reissue.  —  The  statute  expressly 
provides  that  the  surrender  shall  take  effect  only  upon  the  issue  of  the 
amended  patent.1  Where  the  reissue  is  refused  the  original  patent  remains 
in  full  force.*  But  where  the  reissue  is  granted,  the  original  patent  is  deemed 
abandoned  and  is  of  no  further  force  or  effect,3  even  if  the  reissue  is  subse- 
quently declared  void  by  the  court.4  The  reissue  is  to  be  substituted  for  the 
original  as  the  evidence  of  the  patentee's  title  and  of  the  nature  and  object  of 
his  invention,5  and  relates  back  as  a  continuous  proceeding  to  the  date  of  the 
original  application,6  except  in  respect  to  infringements  prior  to  its  issuance.7 
Existing  contracts  concerning  a  patent  apply  equally  to  it  after  surrender  and 
reissue.8  The  application  may  be  withdrawn  or  abandoned  at  any  time 
before  the  reissue  is  granted,  and  in  such  case  the  original  will  remain  in  full 
force.9  The  patent  office  has  no  authority  to  reject  or  cancel  any  of  the 
claims  of  the  original  patent  where  no  reissue  is  granted.10 

VIII.  DISCLAIMERS  —  1.  In  General. — A  patent  claiming  more  than  the 
patentee  has  a  right  to  claim  is  wholly  void,  and  will  not  support  a  suit.11  To 
avoid  the  harsh  operation  of  this  rule  the  statute  provides  that  the  owner  of 
the  patent  may  cure  the  defect"  and  avoid  the  defense  under  specified  con- 
ditions, by  filing  a  disclaimer  of  the  part  to  which  he  is  not  entitled,  and  that 
then  the  patent  shall  be  valid  for  all  that  part  which  is  truly  and  justly  his 


1.  Surrender  Not  Effective  until  Reissue 
Granted.  —  Rev.  Stat.  U.  S.,  §  4916;  Eby  v. 
King,  158  U.  S.  373;  Peck  v.  Collins,  103  U. 
S.  660;  Culp  v.  Allen,  166  Pa.  St.  286,  affirmed 
166  U.  S.  501. 

A  Pending  Application  for  a  Reissue  does  not 
supersede  the  original  letters.  Forbes  v.  Bar- 
stow  Stove  Co.,  2  Cliff.  (U.  S.)  379,  9  Fed.  Cas. 
No.  4-923- 

2.  Reissue  Refused.  —  McCormick  Harvesting 
Mach.  Co.  v.  Aultman,  169  U.  S.  610;  Allen 
v.  Culp,  166  U.  S.  501,  166  Pa.  St.  286. 

It  is  immaterial  that  the  refusal  is  upon  a 
ground  affecting  the  validity  of  the  original 
patent.  McCormick  Harvesting  Mach.  Co.  v. 
Aultman,  169  U.  S.  611,  distinguishing  Peck 
v.  Collins,  103  U.  S.  660. 

Formerly,  Before  the  Act  of  July  8,  1870  (Rev. 
Stat.,  £  4916),  a  patent  suriendered  for  reissue 
was  canceled  absolutely  whether  the  reissue 
was  granted  or  refused.  Moffitt  v.  Garr,  1 
Black  (U.  S.)  273;  Reedy  v.  Scott,  23  Wall.  (U. 
S.)  364,  commented  on  in  Peck  v.  Collins,  103 
U.  S.  660. 

3.  Reissue  Granted.  —  Moffitt  v.  Garr,  1  Black 
(U.  S.)  273,  1  Fish.  Pat.  Cas.  610,  17  Fed.  Cas. 
No.  9,690;  Peck  v.  Collins,  103  U.  S.  660; 
Brown  v.  Hinkley,  6  Fish.  Pat.  Cas.  370,  4 
Fed.  Cas.  No.  2,012. 

4.  Eby  v.  King,  158  U.  S.  366.  See  also 
Allen  v.  Culp,  166  U.  S.  501;  McMurray  v 
Mallorv,  in  U.  S.  97;  Gage  v.  Herring,  107 
U.  S.  640. 

Contra. —  If  a  reissue  is  invalid  for  want  of 
authority  to  make  it,  the  surrender  is  ineffec- 
tive. French  v.  Rogers,  1  Fish.  Pat.  Cas.  133, 
9  Fed.  Cas.  No.  5,103. 

Revival  of  Original  Patent  by  Disclaimer  or 
Reissue.  —  It  is  not  competent  for  the  patentee, 
by  merely  disclaiming  all  the  changes  in  the  re- 
issued patent,  to  revive  and  restore  the  origi- 
nal patent.  McMurray  v.  Mallory,  111  U.  S. 
109.  But  he  may  accomplish  the  same  result 
by  obtaining  a  second  reissue.  Sawyer  Spindle 
Co.  v.  Eureka  Spindle  Co.,  33  Fed.  Rep.  836, 


And  see  McMurray  v.  Mallory,  in  U.  S. 
109. 

5.  Parham  v.  American  Buttonhole,  etc., 
Sewing  Mach.  Co  .  4  Fish.  Pat.  Cas.  468. 

6.  Relates  Back  to  Original  Application.  — 
Hussey  v.  Bradley,  5  Blatchf.  (U.  S  ,  134,  Shaw 
v.  Cooper,  7  Pet.  (U.  S.)  292;  Grant  v.  Ray- 
mond, 6  Pet.  (U.  S.)  218;  Stimpson  v.  West 
Chesier  R.  Co  ,  4  How.  (U.  S.)  380;  Read  v. 
Bowman.  2  Wall.  (U.  S.)  591;  Wood  worth  v. 
Hall,  1  Woodb.  &  M.  (U.  S.)  248;  Bloomer- 
s'. Stolley,  5  McLean  (U.  S.)  158.  3  Fed.  Cas. 
No.  1,559;  Bliss  Brooklyn,  8  Blatchf.  (U.  S  ) 
533,  3  Fed.  Cas.  No.  1,544. 

A  reissue  to  the  defendant  of  later  date  than 
the  plaintiff's  patent,  but  of  an  original  of 
earlier  date,  will  control  in  a  suit  for  infringe- 
ment. House  v.  Voting,  3  Fish.  Pat.  Cas.  335, 
12  Fed.  Cas.  No.  6,738. 

7.  Effect  on  Suit  for  Prior  Infringement.  — 
Moffitt  v.  Garr,  1  Black  (U.  S.)  273;  Hussey  v. 
Bradley,  5  Blatchf.  (U.  S.)  134;  Littlefield  v. 
Perry.  21  Wall.  (U.  S.)  205;  Woodworth 
v.  Hall,  1  Woodb.  &  M.  (U.  S.)  248. 

Pending  suits  abate  upon  surrender  and  re- 
issue. Moffitt  v.  Garr.  1  Black  (U.  S.)  273; 
Meyer  v.  Pritchard,  23  U.  S.  (L.  ed.)  961; 
Reedy  v.  Scott,  23  Wall.  (U.  S.)  364. 

Surrender  of  a  patent  has  no  effect  upon  a 
right  previously  passed  into  judgment.  Mevs 
v.  Conover,  23  U.  S.  (L.  ed.)  1008. 

8.  Effect  on  Contracts.  —  McBurney  v.  Good- 
year, 11  Cusli.  (Mass.)  569. 

9.  Withdrawal  of  Application  for  Reissue.  — 
Forbes  v.  Barstow  Stove  Co.,  2  Cliff.  (U.  S.) 
379;  McCormick  Harvesting  Mach.  Co.  v. 
Aultman.  169  U.  S  606. 

10.  McCormick  Harvesting  Mach.  Co.  v. 
Aultman,  i6q  U.  S.  610. 

11.  Excessive  Claim  Invalidates  Entire  Patent. 
—  O'Reilly  v.  Motse,  15  How.  (U.  S.)  121 ;  Rice 
v.  Garnhart,  34  Wis.  453.  17  Am.  Rep.  44S. 
See  supra,  this  title,  Persons  Entitled  to  Patents ; 
Proceedings  to  Obtain  Patent  —  Claim .  See  als  1 
Hailes  v.  Albany  Stove  Co..  123  U.  S.  5S9. 
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own.1  This  statute  was  remedial,  and  is  to  be  liberally  construed  for  the 
benefit  of  the  patentee.2  A  disclaimer  under  the  statute  is,  of  course,  a  differ- 
ent thing  from  a  statement  in  the  original  specifications  that  the  inventor  does 
not  claim  certain  features  described,  or  a  disclaimer  filed  in  the  patent  office 
for  the  purpose  of  avoiding  the  bar  of  a  cited  anticipation,  and  obtaining  a 
patent.  The  statutory  disclaimer  relates  solely  to  matter  for  which  a  patent 
has  been  granted.3 

2.  Conditions  of  Disclaimer  —  a.  Inadvertence,  Accident,  or  Mistake. 
—  A  disclaimer  is  permitted  only  where  the  excessive  claims  were  made 
through  inadvertence  or  mistake  and  without  any  wilful  default  or  intent  to 
defraud  or  mislead  the  public.4  But  it  is  immaterial  whether  the  mistake  be 
one  of  law  or  fact.5 

b.  Excess  Must  Be  Separable.  —  A  disclaimer  is  permitted  only  where 
the  part  disclaimed  is  distinct  and  separable,  and  the  part  remaining  is  a 
material  or  substantial  part  of  the  thing  patented,  and  in  itself  patentable.6 

c.  TIME  OF  FILING.  —  A  disclaimer  will  not  be  permitted  after  an  unrea- 
sonable delay  in  filing  it.1  But  subject  to  this  rule,  a  disclaimer  may  be  made 
at  any  time,  even  after  suit  is  brought  upon  the  patent,"  though  where  the 
disclaimer  is  not  filed  until  after  suit  brought  the  plaintiff  is  not  entitled  to 


1.  Remedy  by  Disclaimer.  —  Rev.  Stat.  U.  S., 
4917,  4922;  Hailes  v.  Albany  Stove  Co.  123 

U.  S.  589. 

2.  Statute  Liberally  Construed.  —  O'Reilly  v. 

Morse  15  How.  (U.  S.)  62;  Sessions  v.  Ro- 
madka,  145  U.  S.  29;  Carnegie  Steel  Co.  v.  Cam- 
bria Iron  Co.,  89  Fed.  Rep.  721. 

The  statute  applied  to  patents  granted  before 
its  adoption.  Hotchkiss  v.  Oliver,  5  Den.  (N. 
Y.)  314;  to  reissues,  Tyler  v.  Galloway,  12 
Fed.  Rep.  567,  22  Pat.  Off.  Gaz.  2072;  and  to 
extensions.  Brooks  v.  Jenkins,  3  McLean  (U. 
S.)  432. 

3.  Statutory  and  Other  Disclaimers  Distinguished. 

—  See  Sutter  v.  Robinson,  119  U.  S.  530;  James 
7).  Campbell,  104  U.  S.  156;  Lyons  v.  Drucker, 
(C.  C.  A.)  106  Fed.  Rep.  416;  U.  S.  Glass  Co. 
v.  Atlas  Glass  Co.,  88  Fed.  Rep.  493;  Michaelis 
v.  Larkin,  91  Fed.  Rep.  778. 

4.  Inadvertence,  Accident,  or  Mistake  Essential. 

—  Rev.  Stat.  U.  S  ,  §5$  49r7.  4922;  Schillinger 
v.  Gunther.  17  Blatchf.  (U.  S.)  66;  Hall  v. 
Wiles,  2  Blatchf.  (U.  S  )  194;  Hotchkiss  v. 
Oliver,  5  Den.  (U.  S.)  314. 

The  Burden  of  Proving  Fraud  is  upon  those 
attackinar  the  patent.  Hotchkiss  v.  Oliver,  5 
Den.  (U.'S.)  314. 

5.  Wyeih  v.  Stone,  1  Story  (U.  S.)  273,  2 
Robb  Pat  Cas.  23 

6.  Excess  Must  Be  Separable. —  Rev.  Stat.  U. 
S..  §S  4917,  4922;  Root  v.  E  N.  Welch  Mfg. 
Co.!  17  Blatchf.  (U.  S.)  478.  5  B.  &  A.  Pat.  Cas. 
189,  4  Fed.  Rep.  423;  Hall  v.  Wiles,  2  Blatchf. 
( U.  S.)  194;  Vance  v.  Campbell,  1  Black  (U.  S.) 
,127;  Gill  v.  Wells,  22  Wall.  (U.  S.)  26;  Hailes 
v.  Albany  Stove  Co.,  123  U.  S.  582;  Bracewell 
v.  Passaic-Piint  Works,  107  Fed.  Rep.  467; 
Thompson  v.  N.  T.  Bushnell  Co.,  (C.  C.  A.) 
96  Fed.  Rep.  238. 

7.  Unreasonable  Delay.  —  U.  S.  Rev.  Stat., 
S§  4917,  4922;  Tuck  v.  Bramhill,  6  Blatchf. 
(U.  S.)  95;  McCormick  v.  Seymour,  3  Blatchf. 
(U.  S.)  209,  19  How.  (U.  S.)  106,  15  Fed. 
Cas.  No.  8.727;  Hall  v.  Wiles,  2  Blatchf. 
(U.  S.)  194,  11  Fed.  Cas.  No.  5,954.  Winans 
v.  New  York,  etc.,  R.  Co.,  1  Fish.  Pat.  Cas. 
213;  Stlsby  v.  Foote,  20  How.  (U.  S.)  378; 


O'Reilly  v.  Morse,  15  How.  (U.  S.)  121;  Brooks 
v.  Jenkins,  3  McLean  (U.  S.)  432,  4  Fed.  Cas. 
No.  1,953;  Smith  v.  Nichols,  21  Wall.  (U.  S.) 
112;  Sessions  v.  Romadka,  145  U.  S.  41 ;  Hailes 
v.  Albany  Stove  Co.,  123  U.  S.  588;  Yale  Lock 
Mfg.  Co.  v.  Sargent,  117  U.  S.  553;  Gage  v. 
Herring,  107  U.  S.  640;  Dunbar  z..  Myers,  94 
U.  S.  193;  Thomson-Housion  Electric  Co.  v. 
Union  R.  Co.,  84  Fed.  Rep.  888;  Kittle  v.  Hall. 
30  Fed.  Rep.  239;  Parker  v.  Stiles,  5  McLean 
(U.  S.)  44,  18  Fed.  Cas.  No.  10,749.  See 
Thompson  v.  N.  T.  Bushnell  Co.,  96  Fed. 
Rep.  238,  37  C.  C.  A.  456. 

A  patent  is  not  rendered  void  as  to  certain 
valid  claims  because  of  unreasonable  neglect 
or  delay  to  enter  a  dsclaimer  as  to  invalid 
claims.  Burdett  Estey,  15  Blatchf.  (U.  S.) 
349,  4  Fed.  Cas.  No.  2,145. 

No  disclaimer  can  be  filed  to  an  expired 
patent.  Yale  Lock  Mfg.  Co.  v.  Sargent,  117 
U.  S.  536. 

8.  After  Suit  Brought.  —  Herring  v.  Nelson, 

14  Blatchf.  (U.  S.)  293,  21  Pat.  Off.  Gaz.  753; 
Tuck  v.  Bramhill.  6  Blatchf.  (U.  S.)  95,  24  Fed. 
Cas.  No.  14,213;  Hall  v.  Wiles.  2  Blatchf.  (U. 
S.)  194,  11  Fed.  Cas.  No.  5.954;  Smith  v. 
Nichols,  Holmes  (U.  S.)  172,  6  Fish.  Pat.  Cas. 
61;  Silsby  v.  Foote,  20  How.  (U.  S.)  378;  Sey- 
mour v.  McCormick,  19  How.  (U.  S.)  96;  Smiih 
v.  Nichols.  21  Wall.  (U.  S.)  112;  Dunbar  v. 
Myers,  94  U.  S.  1S7;  Hill  v.  Biddle.  27  Fed. 
Rep.  561;  Myers  v.  Frame,  S  Blatchf.  (U.  S.) 
446,  17  Fed.  Cas.  No.  9,991;  Schillinger  v. 
Gunther,  17  Blatchf.  (V .  S.)  66,  21  Fed.  Cas. 
No.  12,45s;  Burdett  Estey,  15  Blatchf.  (U. 
S.)  549,  4  Fed.  Cas.  No.  2,145;  Guyon  v. 
Serrell.  1  Blatchf.  (U.  S.)  244,  11  Fed.  Cas.  No. 
5,881;  Hotchkiss  v.  Oliver,  5  Den.  (N.  Y.)  314. 
But  see  Wyelh  v.  Stone,  1  Story  (U.  S.)  273, 
30  Fed.  Cas.  No.  18,107;  Parker  v.  Sears, 
1  Fish.  Pat.  Cas.  93.  18  Fed.  Cas.  No. 
10,748. 

After  a  Hearing  and  Decision  on  the  Merits,  a 

disclaimer  may  be  filed  only  on  compliance 
with  terms  imposed  as  a  condition  precedent  to 
the  rehearing.  Roemer  Bernheim,  132  U, 
S.  103, 

Volume  XXII. 


Disclaimers. 


PA  TENTS. 


Necessity  and  Propriety  of  Disclaimer. 


recover  costs.1  What  constitutes  an  unreasonable  delay  is  a  mixed  question 
of  law  and  fact,2  and  depends  upon  the  circumstances  of  each  particular  case.3 
3.  Necessity  and  Propriety  of  Disclaimer.  —  Whenever  the  part  claimed  with- 
out right  is  a  material  and  substantial  part  of  the  thing  patented,  a  disclaimer 
is  necessary  in  order  to  save  the  patent.4  But  immaterial  and  unessential 
features  need  not  be  disclaimed,  because  they  are  not  regarded  as  covered  by 
the  claim.5  A  disclaimer  can  be  used  only  to  get  rid  of  excessive  matter;*  it 
cannot  be  used  to  change  the  invention  covered  by  the  patent,7  or  to  reform 
the  specifications  and  descriptions.**  A  disclaimer  cannot  be  availed  of  when 
it  requires  an  amended  specification  or  supplemental  description.0  Where 
this  is  necessary  the  remedy  must  be  sought  by  reissue.10  But  such  parts  of 
the  specification  or  description  as  relate  to  the  matter  disclaimed  may  be 
eliminated  by  the  disclaimer.11  A  disclaimer  may  be  used  to  disclaim  one  or 
more  separate  claims  leaving  the  remainder  to  stand,12  or  a  claim  in  a  reissue 


1.  Delay  as  Affecting  Eight  to  Costs.  —  Hall  v. 
Wiles,  2  Blatchf.  (U.  S.)  194;  Guyon  v.  Serrell, 
1  Blatchf.  (U.  S  )  244;  Silsby  v.  Foole,  20  How. 
(U.  S.)  378;  Seymour  v.  McCormick,  19  How. 
p.  S.)  96;  O'Reilly  v.  Morse,  15  How.  (U.  S.) 
62;  Smith  v.  Nichols,  21  Wall.  (U.  S.)  112; 
Sessions  v.  Rorr.adka,  145  U.  S.  29;  Gage  v. 
Herring,  107  U.  S.  646;  Aiken  v.  Dolan,  3 
Fish.  Pat.  Cas.  197,  1  Fed.  Cas.  No.  110;  Reed 
v.  Cutter,  1  Story  (U.  S.)5go;  Burdett  v.  Estey, 
15  Blatchf.  (U.  S.)  349,  4  Fed.  Cas.  No.  2,145; 
Myers  v.  Farme,  8  Blatchf.  (U.  S.)  446,  17  Fed. 
Cas.  No.  9,991;  Reed  v.  Cutter,' 1  Story  (U.  S.) 
590,  20  Fed  Cas.  No.  11,645;  Schillinger  v. 
Gunther,  17  Blatchf.  (U.  S.)  66,  21  Fed.  Cas. 
No.  12,458;  Singer  v.  Walmsley,  1  Fish.  Pat. 
Cas.  55S,  22  Fed.  Cas.  No.  12,900;  Taylor  v. 
Archer,  8  Blatchf.  (U.  S.)  315,  23  Fed.  Cas. 
No.13,778;  Tuck  v.  Bramhill,  6  Blatchf.  (U.  S.) 
95,  24  Fed.  Cas.  No.  14,213;  Proctor  v.  Brill, 
13  W.  N.  C.  (Pa.)  252.  But  see  Peek  v. 
Frame,  5  Fish.  Pat.  Cas.  211,  19  Fed.  Cas.  No. 
10,904. 

But  a  defendant  will  not  be  permitted  to 
attack  claims  not  in  suit,  to  avoid  costs. 
American  Bel)  Telephone  Co.  v.  Spencer,  8 
Fed.  Rep.  512. 

A  Disclaimer  to  One  Division  of  a  Reissue  has 
no  effect  on  costs,  where  the  question  is  as  to 
sustaining  all  the  other  divisions,  notwith- 
standing the  disclaimer.  Elastic  Fabrics  Co. 
v.  Smith,  ioo  U.  S.  no. 

2.  Mixed  Question  of  Law  and  Fact.  —  Singer 
v.  Walmsley,  1  Fish.  Pat.  Cas.  558;  Seymour 
v.  McCormick,  19  How.  (U.  S.)  96;  Brooks  v. 
Jenkins,  3  McLean  (U.  S.)  432;  Washburn  v. 
Gould,  3  Story  (U.  S.)  122,  2  Robb  Pat.  Cas. 
206;  Lippincott  v.  Kelly,  15  Fed.  Cas.  No. 
8,381,  1  West.  L,  J.  513. 

3.  Generally  as  to  What  Delay  Is  Reasonable  or 
Unreasonable,  see  the  cases  cited  throughout 
this  section. 

Delay  is  counted  from  the  time  that  knowl- 
edge is  brought  home  to  the  patentee  that  he 
was  not  the  first  inventor.  Singer  a.  Walms- 
ley, 1  Fish.  Pat.  Cas.  558. 

A  claim  need  not  be  disclaimed  until  de- 
clared invalid  by  the  highest  court.  O'Reilly 
v.  Morse,  15  How.  (U.  S.)  62:  Thompson  v.  N. 
T.  Bushnell  Co.,  (C.  C.  A.)  96  Fed.  Rep.  238. 
reversing  88  Fed.  Rep.  81;  Gage  v.  Herring,  107 
U.  S.  640;  Yale  Lock  Mfg.  Co.  v.  Sargent, 
117  U.  S.  536;  Seymour  v.  McCormick,  19 
How.  (U.  S.)  96;  Silsby  v.  Foote,  20  How.  (U. 
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S.)  378.  See  also  Thomson-Houston  Electric 
Co.  v.  Union  R.  Co.,  84  Fed.  Rep.  888. 

Nor  until  the  court  has  passed  on  the  claims. 
Tuck  v.  Briinhill,  6  Blatchf.  (U.  S.)  95;  Potter 
■l.  Whitney,  3  Fish.  Pat.  Cas.  77:  Seymour  v. 
McCormick,  19  How.  (0.  S.)  96;  Stutz  v.  Arm- 
strong, 20  Fed.  Rep.  843. 

4.  When  Necessary.  —  Vance  v.  Campbell,  1 
Black  (U.  S.)  427;  Hall  v.  Wiles.  2  Blatchf. 
(U.  S.)  194;  Brooks  v.  Jenkins,  3  McLean  (U. 
S)  432;  Collins  Co.  v.  Coes,  130  U.  S.  56; 
Hailes  v.  Albany  Stove  Co.,  123  U.  S.  582; 
Hovey  v.  Stevens,  1  Woodb.  &  M.  (U.  S.)  290, 
12  Fed.  Cas.  No.  6,745. 

5.  McCormick  v.  Seymour,  3  Blatchf.  (U.  S.) 
209;  Hall  v.  Wiles,  2  Blatchf.  (U.  S.)  194; 
Cambria  Iron  Co.  v.  Carnegie  Steel  Co.,  (C.  C. 
A.)  96  Fed.  Rep.  850.  So,  broad  language 
used  in  the  specification  need  not  be  disclaimed 
since  the  scope  of  the  patent  is  determined 
solely  by  its  claims.  Brush  Electric  Co.  v. 
Ft.  Wayne  Electric  Light  Co.,  40  Fed.  Rep.  826. 

6.  Applicable  Only  to  Excessive  Matter.  — 
Walker  on  Patents,  §  107;  U.  S.  Rev.  Stat., 
§  4917;  Hailes  v.  Albany  Stove  Co..  123  U.  S. 
588;  Union  Metallic  Cartridge  Co.  v.  U.  S. 
Cartridge  Co.,  112  U.  S.  642. 

7.  Changing  the  Invention.  —  Grant  v.  Walter, 
148  U.  S.  547,  38  Fed.  Rep".  594;  Hailes  v. 
Albany  Stove  Co.,  123  U.  S.  582,  16  Fed.  Rep. 
240;  McMurray  v.  Mallory,  in  U.  S.  97;  Dun- 
bar v.  Myers,  94  U.  S.  193;  Albany  Steam  Trap 
Co.  v.  Worthington,  79  Fed.  Rep.  966,  51  U.  S. 
App.  164;  Cerealine  Mfg.  Co.  v.  Bates,  77  Fed. 
Rep.  883:  White  v.  Gleason  Mfg.  Co.,  24  Pal. 
Off.  Gaz.  205. 

8.  Reforming  Specification.  —  Sessions  v. 
Romadka,  145  U.  S.  40;  Hailes  v.  Albany 
Stove  Co.,  123  U.  S.  582,  16  Fed.  Rep.  240. 

9.  Carpenter  Straw  Sewing  Mach.  Co.  v. 
Searle,  20  U.  S.  App.  301;  Hailes  v.  Albany 
Stove  Co.,  123  U.  S.  582;  Thompson  v.  N.  T. 
Bushnell  Co.,  (C.  C.  A.)  96  Fed.  Rep.  241. 

10.  Hailes  v.  Albany  Stove  Co.,  123  U.  S.  587. 
See  generally  supra,  this  title.  Surrender  and 
Reissue. 

11.  Schillinger  v.  Gunther,  17  Blatchf.  (U.  S.) 
66,  4  B.  &  A.  Pat.  Cas.  479,  21  Fed.  Cas.  No. 
12.458;  Torrant  v.  Duluth  Lumber  Co.,  30  Fed. 
Rep.  830;  Lockwood  v.  Hooper,  25  Fed.  Rep. 
910;  Hailes  v.  Albany  Stove  Co.,  16  Fed.  Rep. 
240. 

12.  Separate  Claims.  —  Taylor  v.  Archer,  8 
Blatchf.  (U.  S.)  315,  4  Fish.  Pat.  Cas.  449; 
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unlawfully  broadened,1  or  a  separable  part  of  a  single  claim,2  or  one  of  two 
or  more  inventions  embraced  in  a  single  claim,3  or  for  the  purpose  of  limiting 
a  process  to  its  application  to  certain  classes  of  materials,4  or  to  limit  a  patent 
for  a  class  to  a  particular  variety.5  A  disclaimer  may  be  used  to  avoid  the 
effect  of  having  included  in  a  patent  more  devices  than  can  properly  be  made 
the  subject  of  a  single  patent.6  A  void  claim  may  be  disclaimed  whatever 
the  reason  for  its  invalidity.7  One  of  the  elements  of  a  combination  cannot 
be  disclaimed  because  not  separable.** 

4.  Who  May  Disclaim.  —  A  disclaimer  may  be  filed  by  the  patentee,  his  per- 
sonal representatives  or  assigns.9  Several  co-owners  of  undivided  interests  in 
a  patent  must  all  join  in  a  disclaimer.10  But  the  owner  of  an  entire  interest 
though  limited  to  a  certain  territory  may  disclaim,  in  which  case  the  effect  of 
the  disclaimer  will  be  limited  to  that  territory.11  Of  course,  the  patentee 
cannot  disclaim  after  he  has  parted  with  all  his  interest  in  the  patent.12 

5.  Requisites  of  Disclaimer.  — The  disclaimer  must  be  made  in  writing, 
attested  by  one  or  more  witnesses,  and  recorded  in  the  patent  office.13  The 
person  filing  the  disclaimer  must  state  therein  the  extent  of  his  interest  in 
the  patent,14  and  indicate  with  sufficient  clearness  the  part  of  the  patent 
disclaimed.15 

6.  Operation  and  Effect  of  Disclaimer.  —  The  disclaimer  when  duly  made  and 

recorded  in  the  patent  office  becomes  a  part  of  the  original  specification  to  the 
extent  of  the  interest  of  those  who  made  it.10  The  patent  must  be  construed 
the  same  as  it  would  be  if  the  matters  disclaimed  had  never  been  included  in 
it.17    The  only  effect  of  the  disclaimer  is  to  limit  the  nature  of  the  invention 


Tuck  v.  Bramhill,  6  Blaichf.  (U.  S.)  95,  3  Fish. 
Pat.  Cas.  400;  McCormick  v.  Seymour,  3 
Rlatchf.  (U.  S.)  209;  Sessions  v.  Romadka,  145 
U.  S.  40;  Hailes  v  Albany  Stove  Co.,  123  U. 
S.  582. 

1.  Broadened  Reissue  Clain.  —  Hurlbnt 
Schillinger,  130  U.  S.  456;  Torrant  Duluth 
Lumber  Co.,  30  Fed.  Rep.  S30;  Tyler  Gallo- 
way, 12  Fed.  Rep.  567,  22  Pat.  Off.  Gaz.  2072; 
Schillinger  v.  Gunther,  17  Blatchf.  (U.  S.)  66, 
21  Fed.  Cas.  No.  12,458. 

2.  Part  of  Single  Claim.  — Schillinger  v.  Gun- 
ther. 17  Blat:hf.  (U  S.)  66,  4  B.  &  A.  Pat.  Cas. 
479;  Sessions  v.  Romadka,  14J  U.  S.  40;  Hailes 
v.  Albany  Stove  Co.,  123  U.  S.  582;  Aiken  v. 
Dolan,  3  Fish.  Pat.  Cas.  197,  1  Fed.  Cas.  No. 
1 10. 

3.  Tuck  v.  Bramhill,  6  Blatchf.  (U.  S.)  95. 

4.  Bracewell  v.  Passaic  Print  Work?,  107 
Fed.  Rep.  467. 

5.  Thompson  v.  N.  T.  Bushnell  Co.,  (C.  C. 
A.)  96  Fed.  Rep.  238. 

6.  Multifariousness  in  Patent.  —  Sessions  v. 
Romadka,  145  U.  S.  29. 

7.  O'Reilly  v.  Morse,  15  How.  (U.  S)  62. 
But  see  Union  Metallic  Cartridge  Co.  v.  U.  S. 
Cartridge  Co.,  112  U.  S.  624. 

8.  Elements  of  Combination. —  Vance  v.  Camp- 
bell, 1  Black  (U.  S.)427;  Gill  v.  Wells  22  Wall. 
(U.  S.)  26;  Cerealine  Mfg.  Co.  v.  Bates,  77 
Fed.  Rep.  883;  Batten  v.  Clavton,  2  Fed.  Cas. 
No.  1,105. 

9.  Patentee,  Personal  Representatives,  and  As- 
signs. —  Rev.  Stat.  U.  S.,  4917,  4922;  Silsby 
v.  Foote,  14  How.  (U.  S  )  218;  Brooks  v.  Jen- 
kins, 3  McLean  (U.  S.)  432;  Wveth  v.  Stone,  1 
Story  (U.  S.)  273,  2  Robb  Pa'.  Cas.  23. 

A  Disclaimer  Made  by  an  Attorney  in  the  prose- 
cution of  an  applican  t  does  nr>t  necessarih' 
estop  the  patemee  from  maintaining  thai  his 


claim  embraces  the  matter  referred  to.  Mann 
v.  Bayliss.  16  Fed.  Cas.  No.  9,034. 

10.  Joinder  of  Co-owners.—  Mvers  v.  Frame,  8 
Blatchf.  (U.  S.)  446.  4  Fish.'  Pat.  Cas.  493; 
VVyeth  v.  Stone,  1  Story  ((J.  S.)  273,  2  Robb 
Pat.  Cas.  23,  30  Fed.  Cas.  No.  18,107;  Rice  v. 
Garnhart,  34  Wis.  453,  17  Am.  Rep.  448. 

11.  Myers  v.  Frame,  8  Blatchf  (U.  S.)  446,  17 
Fed.  Cas.  No.  9,991;  Potter  v.  Holland,  4 
Blatchf.  (U.  S.)  206,  1  Fish.  Pat.  Cas.  327,  19 
F?d.  Cas.  No.  11,329. 

12.  Myers  v.  Frame,  8  Blatchf.  (U.  S.)  446. 
Compare  Spilsburyi  v.  Clough,  I  Webst.  Pat. 
Cas.  255. 

13.  General  Requisites.  —  Rev.    Stat.  U.  S., 

§  4917;  Dunbar  v.  Myers,  94  U.  S.  193. 

Form  of  Disclaimer.  —  See  Hurlbut  v.  Schil- 
linerer,  130  U.  S.  456. 

14.  Stating  Interest  of  Disclaimant. —  Rev.  Stat. 
U.  S..  4917;  Silsby  v.  Foote,  14  How.  (U.  S.) 
21S,  1  Blatchf.  (U.  S.)  445,  9  Fed.  Cas.  No. 
4.916;  Brooks  v.  Jenkins,  3  McLean  (U.  S.)  432, 
4  Fed.  Cas.  No.  1,953. 

15.  Taylor  v.  Archer,  8  Blatchf.  (U.  S.)  3x5, 
23  Fed.  Cas.  No.  13,77s. 

16.  Becomes  Part  of  Specification.  —  Ralston  v. 
Smiih,  9  C.  B.  N.  S.  117.  99  E.  C.  L.  117,  11  C. 
B.  N.  S.  471,  103  E.  C.  L.  471;  Perry  v.  Skinner, 
1  Webst.  Pat.  Cas.  253;  Smith  v.  Nichols,  21 
Wall.  (U.  S.)  117;  Dunbar  v.  Myers,  94  U.  S. 
193;  Graham  v.  Earl,  27  C.  C.  A.  377. 

Ii  affeci?  only  those  bv  whom  it  is  made. 
Wveth  v.  Stone,  I  Story  (U.  S.)  273. 

17.  Construction  of  Patent  After  Disclaimer.  — 
Clark  v.  Kenrick,  12  M.  &  W.  221;  Seed  v. 
Higgins.  S  El.  &  Bl.  767,  773,  92  E.  C.  L.  767, 
773;  Taylor  v.  Archer,  S  Blatchf.  (U.  S.)  317; 
McCormick  v.  Seymour,  3  Blatchf.  (U.  S.)209; 
O'Reillv  v.  Morse,  15  How.  (U.  S.)  r2i;  Dun- 
bar r,  Myers,  94  U.  S.  1S7,  ir  Pat.  Off.  Gaz. 
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secured  by  the  patent; 1  it  does  not  affect  those  portions  of  the  patent  not  dis- 
claimed.2 Where  the  matter  disclaimed  is  not  a  material  or  substantial  part 
of  the  thing  patented,  and  does  not  limit  the  legal  effect  of  the  patent  as 
granted,  it  is  wholly  inoperative. '*  Upon  an  issue  of  priority,  a  disclaimer  is 
strong  evidence  against  the  party  filing  it.'1  A  disclaimer  must  be  constiued 
as  any  other  written  instrument,  and  must  be  read  in  connection  with  tin- 
original  specifications.5  Inadvertence  and  error  in  the  disclaimer  may  be 
cured  by  reissue.*' 

IX.  Annulment  and  Repeal  of  Patents — 1.  In  General.  —  The  only 
authority  competent  to  set  a  patent  aside,  or  to  annul  it,  is  vested  in  the 
courts  of  the  United  States  and  not  in  the  patent  office.7 

2.  Interfering  Patents. — Whenever  there  are  two  or  more  interfering 
patents,  any  person  interested  in  any  one  of  them,  or  in  the  working  of  the 
invention  claimed  under  either  of  them,  may  have  relief  against  the  interfer- 
ing patentee,  and  all  parties  interested  under  him,  by  suit  in  equity  against  the 
owners  of  the  interfering  patent,  and  in  such  suit  the  court  may  adjudge  and 
declare  either  of  the  patents  void  in  whole  or  in  part,  or  inoperative  or  invalid 
in  any  particular  part  of  the  United  States,  according  to  the  interests  of  the 
parties  in  the  patent  or  the  invention  patented.8  In  such  suit  the  sole  issue 
for  determination  is  that  of  priority  of  invention  as  between  the  interfering 
patentees,  and  no  question  of  patentability  is  involved.  Therefore,  while  the 
court  may  declare  either  patent  void,  it  cannot  declare  both  patents  void.9 

S.  589;  Porter  v.  Louden,  7  App.  Cas.  (D.  C.) 
68. 

8.  Bill  in  Equity  to  Avoid  Interfering  Patenta. 

—  U.  S.  Rev.  Stat.,  §  4918;  Gold,  etc.,  Ore 
Separating  Co.  v.  U.  S.  Disintegrating  Ore 
Co.,  6  Blatchf.  (U.  S.)  307,  3  Fish.  Paf.  Cas. 
489;  Gay  v.  Cornell,  1  Blatchf.  (U.  S.)  506; 
Liggett,  etc.,  Tobacco  Co.  v.  Miller,  1  McCrarv 
(U.  S.)  31,  1  Fed.  Rep.  203,  5  B.  &  A.  Pat.  Cas. 
237;  Mowry  v.  Whitney,  14  Wall.  (U.  S  )  620; 
Sturges  v.  Van  Hagen.  6  Fish.  Pat.  Cas.  572; 
Wheaton  v.  Kendall,  85  Fed.  Rep.  671 ;  Palmer 
Pneumatic  Tire  Co.  v.  Lozier,  69  Fed.  Rep. 
346;  Ecaubert  v.  Appleton,  67  Fed.  Rep.  917; 
Nathan  Mfg.  Co.  v.  Craig,  49  Fed.  Rep.  370; 
American  Roll-Paper  Co,  v.  Knopp,  44  Fed. 
Rep.  609;  Electrical  Accumulator  Co.  v.  Brush 
Electric  Co.,  44  Fed.  Rep.  602 ;  American  Clay- 
Bird  Co.  v.  Ligowski  Clay  Pigeon  Co  ,  31 
Fed.  Rep.  466;  Holliday  v.  Pickhardt,  29  Fed. 
Rep.  853;  Union  Paper-Bag  Mach.  Co.  v. 
Crane,  Holmes  (U.  S.)  429,  24  Fed.  Cas.  No. 
14,388;  Pelton  v.  Waters.  1  B.  &  A.  Pat.  Cas. 
599,  19  Fed.  Cas.  No.  10,913;  Burlew  v.  O'Neil, 
McA'.  Pat.  Cas.  168,  4  Fed.  Cas  No.  2.167. 
But  see  Lockvvood  v.  Cleaveland,  6  Fed.  Rep. 
721. 

The  complainant  must  have  obtained  or  must 
be  interested  in  a  patent,  not  merely  claim  to 
be  the  inventor  of  an  invention  patented  to  an- 
other. Hoellge  v.  Hoeller,  2  Bond  (U.  S.)  386; 
Mason  v.  Rowley,  3  Am.  L.  T.  (U.  S.)  8. 

For  Questions  of  Procedure,  in  suits  under  this 
statute,  see  the  title  Patents,  16  Encyc.  of 
Pl.  and  Pu.  1. 

9.  Patentability  Not  Involved. —  Palmer  Pneu- 
matic Tire  Co.  v.  Lozier,  84  Fed.  Rep.  659; 
Nathan  Mfg.  Co.  v.  Craig,  47  Fed.  Rep.  522; 
Electrical  Accumulator  Co.  v.  Brush  Electric 
Co.,  44  Fed.  Rep.  602;  American  Clay-Bird 
Co.  v.  Ligowski  Clay-Pigeon  Co.,  31  Fed.  Rep 
466;  Sawyer  Massey,  25  Fed.  Rep.  144 
Lockwood  v.  Cleveland,  20  Fed.  Rep.  164; 
Pentlarge  v.  Pentlarge,  19  Fed.  Rep.  817.  Con. 
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35;  Atlantic  Giant  Powder  Co.  v.  Hulings,  21 
Fed.  Rep.  519. 

1.  Merely  Limits  Existing  Patent.  —  Dunbar 
v.  Mvers,  94  U.  S.  193,  citing  Guyon  v.  Serrell, 
1  Blatchf.  (U.  S.)  245;  Hall  v.  Wiles,  2  Blatchf. 
(U.  S.)  198. 

A  disclaimer  limited  to  the  application  in 
which  it  is  made  does  not  prevent  the  inventor 
from  claiming  the  same  matter  in  a  subsequent 
application.  Hill  v.  Dunklee,  McA.  Pat.  Cas. 
475,  12  Fed.  Cas.  No.  6,489, 

2.  A  Disclaimer  of  Broad  Claims  does  not  affect 
narrower  claims  included  therein.  Graham 
v.  Earl,  82  Fed.  Rep.  737,  48  U.  S.  App.  691, 
92  Fed.  Rep.  155. 

The  Disclaimer  of  an  Apparatus  does  not  pre- 
vent the  patentee  from  claiming  it  when  used 
for  a  particular  purpose.  Black  v.  Thorne,  10 
Blaichf.  (U.  S.)  66. 

The  Disclaimer  of  a  Void  Claim  does  not  affect 
the  remaining  valid  claims.  O'Reilly  v.  Morse, 
15  How.  (U.  S.)  62. 

3.  Inoperative  Disclaimer.  —  Cambria  Iron  Co. 
v.  Carneg  e  Steel  Co.,  96  Fed.  Rep.  850,  37  C. 
C  A.  593. 

4.  Effect  as  Evidence.  —  Collins  Co.  v.  Coes, 
130  U.  S.  56;  Ashcroft  z\  Boston,  etc.,  R.  Co., 
97  U.  S.  1S9;  Jackson  v.  Birmingham  Brass 
Co.,  72  Fed.  Rep.  269;  Stor.emeiz  Printers' 
Machinery  Co.  v.  Brown  Folding  Mach.  Co., 
57  Fed.  Rep.  601. 

5.  Graham  v.  Earl,  82  Fed.  Rep.  737,  48  U. 
S.  App  691,  92  Fed.  Rep.  155.  See  generally 
'.he  title  Interpretation  and  Construction, 
vol.  17,  p.  1. 

6.  Inadvertence  or  Error  in  Disclaimer.  —  Pop- 
.penhusen  v.  Falke,  4  Blatchf.  (U.  S.)  493,  19 
Fed.  Cas.  No.  11,279.  See  generally  supra, 
this  fills.  Surrender  and  Reissue. 

7.  Power  to  Vacate  Patent.  —  McCormick 
Harvesting  Mach.  Co.  v.  Aultman,  169  U.  S. 
609,  citing  Moore  v.  Robbins,  96  U.  S.  530;  U. 
S.  v.  American  Bell  Telephone  Co  ,  128  U.  S. 
315;  Michigan  Land,  etc.,  Co.  v.  Rust,  168  U. 
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The  proceeding  may  be  dismissed  upon  a  determination  that  no  interference 
in  fact  exists,  for  the  jurisdiction  exists  only  in  the  case  of  interfering  patents.' 
The  court  has  jurisdiction,  to  grant  such  relief  by  injunction  or  otherwise  as 
will  make  its  determination  effectual.3 

3.  Void  and  Fraudulent  Patents. — Where  a  patent  has  been  fraudulently 
obtained,  or  obtained  through  accident  or  mistake,  or  where  its  subject-matter 
could  not  lawfully  be  granted,  it  may  be  repealed  or  annulled  by  bill  in  equity 
brought  in  the  name  of  the  United  States,3  though  this  has  been  doubted  or 
denied  on  principle.'*  But  the  government  cannot  maintain  a  bill  in  equity  to 
cancel  a  patent  merely  because  of  an  error  of  judgment  on  the  part  of  the 
patent  officer  in  granting  it,  or  for  want  of  novelty  or  utility  or  upon  the 
ground  of  interference,  as  in  all  such  cases  any  party  interested  has  other 
adequate  remedies.5 

Scire  Facias.  —  Formerly  there  was  a  statutory  remedy  in  the  nature  of  scire 
facias,  but  these  statutes  have  been  since  repealed  and  are  not  now  in  force.6 

X.  Construction  of  Letters  Patent  —  1.  In  General.  —  The  usual  ruled 
applicable  to  the  construction  and  interpretation  of  written  instruments  arc, 
in  the  main,  applicable  to  the  construction  of  letters  patent.7  The  construc- 
tion of  a  patent,  as  of  other  written  instruments,  is  a  question  of  law  for  the 
court.8    The  general  rule  is  that  the  construction  put  upon  it  by  the  patent 


tra,  Foster  v.  Lindsay,  3  Dill.  (U.  S.)  126,  9 
Fed.  Cas.  No.  4,976,  2  B.  &  A.  Pat.  Cas.  172. 
But  see  Potter  v.  Dixon,  5  Blaichf.  (U.  S  )  160, 
2  Fish.  Pat.  Cas.  381. 

1.  Interference  in  Fact  Essential.  —  Gold,  etc.. 
Ore  Separating  Co.  v.  U.  S.  Disintegrating  Ore 
Co.,  6  Blatchf.  (U.  S.)  307,  3  Fish.  Pat.  Cas. 
489;  Tyler  v.  Hyde,  2  Blatchf.  (U.  S.)  308; 
Garratt  v.  Seibert,  cp  U.  S.  75.  15  Pat.  Off. 
Gaz.  383;  Gilmore  v.  Golay,  3  Fish.  Pat.  Cas. 
522;  Norton  v.  Jensen,  (C.  C.  A.)  90  Fed  Rep. 
415;  Stonemetz  Printers'  Machinery  Co.  7/. 
Brown  Folding  Mach.  Co.,  57  Fed.  Rep.  601; 
Dederick  v.  Fox,  56  Fed.  Rep.  714;  Lowry  v. 
Cowles  Electric  Smelting,  etc.,  Co.,  56  Fed. 
Rep.  488,  Nathan  Mfg.  Co.  v.  Craig,  49  Fed. 
Rep.  370;  Electrical  Accumulator  Co.  v.  Brush 
Electric  Co.,  44  Fed.  Rep.  602;  Morris  v.  Kemp- 
shall  Mtg.  Co.,  20  Fed.  Rep.  121;  Putnam  v. 
Hutchinson,  12  Fed.  Rep.  131.  See  also  Cellu- 
loid Mfg  Co.  v.  Goodyear  Dental  Vulcanite 
Co.,  13  Blatchf.  (U.  S.)  375. 

2.  Palmer  Pneumatic  Tire  Co.  v.  Lozier,  69 
Fed.  Rep.  346. 

3.  Bill  in  Equity  to  Cancel  Patent —  United 
States.  —  Delano  v.  Scolt,  Gilp.  (U.  S.)  489; 
Grant  v.  Raymond,  6  Pet.  (U.  S.)  218;  Mowry 
v.  Whitney,  14  Wall.  (U.  S.)  434;  Butler  v. 
Watkins,  13  Wall.  (U.  S.)  456;  Eureka  Co. 
v.  Bailey  Co..  11  Wall.  (U.  S.)  488;  Seymour  v. 
Osborne,  ir  Wall.  (U.  S.)  516;  Bourne  v.  Good- 
ysar,  9  Wall.  (U.  S.)  811;  U.  S.  v.  American 
Bell  Telephone  Co.,  167  U.  S.  224,  affirming  33 
U.  S.  App.  236,  68  Fed.  Rep.  542;  U.  S.  v. 
American  Bell  Telephone  Co.,  159  U.  S.  548; 
Thompson  v.  Hall,  130  U.  S.  117;  U.  S.  -•. 
American  Bell  Telephone  Co.,  128  U.  S.  315. 
reversing  32  Fed  Rep.  591;  Marsh  v.  Nichols, 
128  U.  S.  605;  Mahn  v.  Harwood,  112  U.  S. 
354;  U.  S.  v.  American  Lumber  Co.,  85  Fed. 
Rep.  827,  29  C.  C.  A.  431 ;  American  Bell  Tele- 
phone Co.  v.  U.  S.,  33  U.  S.  App.  236;  Ecau- 
bert  v.  Appleton,  35  U.  S.  App.  221;  U.  S.  v. 
American  Bell  Telephone  Co.,  39  Fed  Rep. 
716;  Atty.-Gen.  v.  Rumfotd  Chemical  Works, 
32  Fed.  Rep.  608;  U.  S.  v.  Colgate,  32  Fed.  Rep. 
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624;  U.  S.  v.  Frazer,  22  Fed.  Rep.  106;  I'.  S. 
v.  Gunning,  18  Fed.  Rep.  511,  21  Blatchf.  (U. 
S.)  516;  Hoe  v.  Cctirell  1  Fed.  Rep.  597; 
Doughty  v.  West,  6  Blatchf.  (U.  S.)  429,  7  Fed. 
Cas.  No.  4,028. 

^Kentucky.  —  Duff  v.  Duff,  (Ky.  1890)  14  S. 
W.  Rep.  369. 

See  Goodwin  v.  M'Cluer,  3  Gratt.  (Va.)  278. 

There  is  no  jurisdiction  in  equity  after  the 
patent  has  expired  to  repeal  1  he  patent.  Provi- 
dence Rubber  Co.  v.  Goodyear,  9  Wall.  [\M 
S.)  8ii. 

For  Procedure  in  such  suils,  see  the  tide 
Patents,  16  Encyc.  ok  Pi.,  and  Pk.  i. 

4.  U.  S.  v.  Colgaie.  32  Fed.  Rep.  624:  Any  - 
Gen.  v.  Rumford  Chemical  Works,  32  Fed. 
Rep.  608;  U.  S.  v.  American  Bell  Telephone 
Co.,  32  Fed.  Rep  591. 

5.  When  Bill  Will  Not  Lie.  —  Ex  /.  Wood.  9 
Wheat.  (U.  S.)  603;  U.  S.  v.  American  Bell 
Telephone  Co  ,  167  U.  S.  224.  affirming  33  U. 
S.  App.  236,  68  Fed.  Rep.  542;  U.  S.  v.  Colgate, 
'■2  Fed.  Rep.  624. 

6.  Remedy  in  Nature  of  Scire  Facias.  —  F.x p. 
Wood,  9  Wheat.  (U.  S.I  603;  Delano  v.  Scoit, 
Gilp.  (U.  S.)48g;  Mow.y  v.  Whitney.  14  Wall. 
(U.  S.)  620;  U.  S.  v.  American  Bell  Telephone 
Co  ,  12S  U.  S.  315 

7.  Usual  Rules  of  Construction  Govern.  —  Allen 
-•.  Hunter,  6  McLean  (U.  S  )  303;  Goodyear 
Dental  Vulcanite  Co.  v.  Davis,  102  U.  S.  227; 
National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A.)  106 
Fed.  Rep.  701;  Elgin  Co-operative  Butter-Tub 
Co.  r.  Creamery  Package  Mfg.  Co.,  (C.  C.  A.) 
80  Fed.  Rep  293;  Francis  z\  Mellor,  5  Fish. 
Pat.  Cas.  153,  9  Fed.  Cas.  No.  5,039  And  see 
the  title  Interpretation  and  Constriction, 
vol.  17,  p.  1. 

Issuance  of  a  patent  to  "  T.  and  L.,  of  the 
firm  of  T.  &  L.,"  puts  the  legal  title  in  the 
parties  jointly,  and  not  in  the  firm.  Levy  z: 
Dattleba  im,  63  Fed.  Rep  992. 

8.  Question  of  Law  for  Court.  —  Silsby  <<.  Foote, 
14  How.  (U.  S.)  218:  Seymour  ?\  Osborne,  11 
Wall.  (U.  S.)  516;  Coupe  v.  Royer,  155  U.  S. 
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Construction  to  Sustain  Pateul. 


office  is  not  binding  upon  the  courts.1 

2.  Construction  to  Sustain  Patent.  —  Wherever  possible  a  patent  will  be  given 
a  construction  which  will  sustain  it,  rather  than  one  which  will  render  it  void 
and  of  no  effect.2  But  where  there  is  no  room  for  construction,  the  language- 
used  must  be  given  its  obvious  effect  even  though  thereby  the  patent  is  ren- 
dered void.3  Claims  for  a  function  or  result  will  be  construed  as  claims  for 
the  specific  device  or  process  described,  if  possible,  in  order  to  sustain  the 
patent.4    Patents  are  frequently  limited  to  very  narrow  claims,  often  to  the 


565;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  196; 
Haines  v.  McLaughlin,  135  U.  S.  584;  Heald 
v.  Rice,  104  U.  S.  737;  Giant  Powder  Co.  v. 
California  Powder  Works,  98  U.  S.  126;  Bates 
v.  Coe,  98  U.  S.  38;  Marsh  v.  Quick-Meal 
Stove  Co.,  51  Fed.  Rep.  203;  Knight  v.  Gavit, 
14  Fed.  Cas.  No.  7,884;  Goff  v.  Stafford,  3  B. 
&  A.  Pat.  Cas.  610,  10  Fed.  Cas.  No.  5,504; 
Emerson  v.  Hogg,  2  Blatchf.  (U.  S.)  1,  8  Fed. 
Cas.  No.  4,440;  Davis  v.  Palmer,  2  Brock.  (U. 
S.)  298,  7  Fed.  Cas.  No.  3,645;  Geier  v.  Goet- 
inger,  1  B.  &  A.  Pat.  Cas.  553,  10  Fed.  Cas. 
No.  5,299;  Davoll  v.  Brown,  1  Woodb.  &  M. 
(U  S.)  53,  7  Fed.  Cas.  No.  3,662;  Patent  Steam 
Regulator  Co.  v.  Copeland,  2  Fish.  Pat.  Cas. 
221,  5  Fed.  Cas.  No.  2,866;  Brooks  v.  Jenkins, 

3  McLean  (U.  S.)  432,  4  Fed.  Cas.  No.  1,953; 
Brush  Electric  Co.  v.  Electric  Imp.  Co.,  52  Fed. 
Rep.  074 

L  Construction  of  Patent  Office.  —  Palmer 
Pneumatic  Tire  Co.  v.  Lozier,  84  Fed.  Rep. 
650,;  Ironclad  Mfg.  Co.  v.  Jacob  J.  Vollrath 
Mfg.  Co.,  52  Fed.  Rep.  143.  But  see  Geis  v. 
Kimjer,  36  Fed.  Rep.  105. 

2.  Construction  to  Sustain  Patent  —  United 
States.  — Corning  t.  Burden,  15  How.  (U.  S.) 
252;  Mitchell  v.  Tilghman,  19  Wall.  (U.  S.) 
287;  Philadelphia,  etc.,  R.  Co.  v.  Dubois,  12 
Wall.  (U.  S.)  47;  Providence  Rubber  Co.  v. 
Goodyear,  9  Wall  (U.  S.)  788;  Turrill  v.  Michi- 
gan Southern,  etc.,  R.  Co.,  1  Wall.  (U.  S.)  491; 
Merrill  v.  Yeomans,  94  U.  S.  572;  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  (C.  C.  A.)  106  Fed.  Rep.  701; 
Gaisman  v.  Gallert,  105  Fed.  Rep.  955;  Mc- 
Sherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  41  C. 
C.  A.  627,  101  Fed.  Rep.  716;  Lein  v.  Myers, 
97  Fed.  Rep.  607;  Rickard  v.  Du  Bon,  97  Fed. 
Rep  96;  McEvvan  Bros.  Co.  v.  McEwan,  91 
Fed  Rep.  790;  Salomon  v.  Garvin  Mach.  Co., 
84  Fed.  Rep.  195;  American  St.  Car  Adver- 
tising Co.  v.  Newton  St.  R.  Co.,  82  Fed.  Rep. 
732;  Consolidated  Fastener  Co.  v.  Columbian 
Fastener  Co.,  79  Fed.  Rep.  795;  American 
Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp  Co., 
70  Fed.  Rep.  986;  Reece  Button-Hole  Mach. 
Co  v.  Globe  Button-Hole  Mach.  Co.,  (C.  C. 
A.)  61  Fed.  Rep.  958;  Robbins  v.  Aurora  Watch 
Co.,  43  Fed.  Rep.  521;  Union  Sugar  Refinery 
v.  Matthiesson,  3  Cliff.  (U,  S.)  639,  24  Fed.  Cas. 
No.  14,399;  Milligan,  etc  ,  Glue  Co.  v.  Upton, 

4  Cliff.  (U.  S.)  237,  17  Fed  Cas.  No.  9,607; 
Davis  v.  Palmer,  2  Brock.  (U.  S.)  298,  7  Fed. 
Cas.  No.  3,645:  Blanchard  v.  Sprague,  3  Sum- 
ner (U.  S.)  535,  3  Fed.  Cas.  No.  1,518;  Ames 
v.  Howard,  1  Sumn.  (U.  S.)  482,  1  Fed.  Cas. 
No.  326. 

Connecticut.  — Johnson  v.  Willimantic  Linen 
Co..  33  Conn.  436. 

District  of  Columbia.  —  Ruele  v.  El  well,  15 
App.  Cas.  (D.  C.)  21. 
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See  also  Trojan  Car  Coupler  Co.  v.  Gould 
Coupler  Co.,  38  U.  S,  App.  702. 

3.  Language  to  Be  Given  Its  Obvious  Effect.  — 
McCarty  v.  Lehigh  Valley  R.  Co.,  160  U.  S. 
ito;  Brigham  v.  Cotfin,  149  U.  S.  557,  affirming 
37  Fed.  Rep.  6S8;  Burt  v.  Evory,  133  U.  S.  349; 
Day  v.  Fair  Haven,  etc.,  R.  Co.,  132  U.  S.  98; 
Hailes  v.  Van  Wormer,  20  Wall.  (U.  S.)  353; 
Western  Electric  Mfg.  Co.  v.  Ansonia  Brass, 
etc.,  Co.,  114  U.  S.  447;  Bracewell  v.  Passaic 
Print  Works,  107  Fed.  Rep.  467,  Lappin  Brafce- 
Shoe  Co.  v.  Coining  Brake-Shoe  Co.,  94  Fed. 
Rep.  162;  Doig  v.  Sutherland,  87  Fed.  Rep. 
991;  Steams  v.  Russell,  85  Fed.  Rep.  218,  54 
U.  S.  App.  591;  Paul  Boynton  Co.  v.  Morris 
Chute  Co.,  82  Fed.  Rep.  440;  Chemical  Rubber 
Co.  v.  Raymond  Rubber  Co.,  68  Fed.  Rep.  570; 
Perrin  v.  Manhattan  R.  Co.,  56  Fed.  Rep.  503; 
Steiner  Fire  Extinguisher  Co.  v.  Adrian,  52 
Fed.  Rep.  731;  Francy  v.  Empire  Fire  Clay 
Co.,  47  Fed.  Rep.  313;  Haskell  v.  Hotchkiss, 
etc.,  Co.,  44  Fed.  Rep.  423;  Hurd  v.  Snow,  35 
Fed.  Rep.  423;  Holliday  v.  Pickhardt,  29  Fed. 
Rep.  853;  Roemer  v.  Neumann.  26  Fed.  Rep. 
102;  Estabrook  v.  Dunbar,  2  B.  &  A.  Pat.  Cas. 
427,  8  Fed.  Cas.  No.  4,535;  Dyson  v.  Danforth, 
4  Fish.  Pat.  Cas.  133,  8  F"ed.  Cas.  No.  4,229; 
Ames  v.  Howard,  1  Sumn.  (U,  S.)482,  1  Fed. 
Cas.  No.  326. 

4.  Functional  Claims. —  Minter  v.  Wells,  I 
Webst.  Pat.  Cas.  134;  Evarts  v.  Ford,  6  Fish. 
Pat.  Cas.  587;  Parham  v.  American  Button- 
hole, etc.,  Mach.  Co.,  4  Fish.  Pat.  Cas.  468; 
Seymour  v.  Osborne,  3  Fish.  Pal.  Cas  555,  11 
Wall.  (U.S.)  516;  Coes  v.  Collins  Co., 20  Blaichf. 
(U.  S.)  221;  Renwick  v.  Pond,  10  Blatchf.  (U. 
S.)  39;  Hitchcock  v.  Tremaine,  8  Blatchf.  (U. 
S.)  440;  Coffin  v.  Ogden,  7  Blatchf.  (L\  S.)  61; 
Sickels  v.  Falls  Co.,  4  Blatchf.  (U.  S)  508; 
Winans  v.  Schenectady,  etc.,  R.  Co.,  2  Blatchf. 
(U.  S.)  279;  Corn-planter  Patent,  23  Wall.  (U. 
S.)  181;  Telephone  Cases,  126  U.  S.  r;  Burt 
v.  Evory,  133  U.S.  349;  Motley  Sewing  Mach. 
Co.  v.  Lancaster,  129  U.  S.  263;  Crescent 
Brewing  Co.  v.  Goltfiied,  128  U.  S.  158;  Dry- 
foos  v.  Wiese,  124  U.  S.  32;  Grier  v.  Wilt,  120 
U.  S.  412;  Electric  R.  Signal  Co.  v.  Hall  R. 
Signal  Co.,  114  U.  S.  96;  Fuller  v.  Yentzer,  94 
U.  S.  299;  Brush  Electric  Co.  v.  Electric  Imp. 
Co.,  52  Fed.  Rep.  965;  Hoke  Engraving  Plate 
Co.  v.  Schraubstadter,  47  Fed.  Rep.  506;  Rob- 
bins  v.  Aurora  Watch  Co..  43  Fed.  Rep.  521; 
Brush  Electric  Co.  v.  Ft.  Wayne  Electric  Light 
Co.,  40  Fed.  Rep.  826;  Spencer  v.  Pennsyl- 
vania R.  Co.,  34  Fed.  Rep.  899;  Chicopee 
Folding  Box  Co.  v.  Rogers,  32  Fed.  Rep.  695; 
Royer  v.  Schultz  Belting  Co.,  28  Fed.  Rep.  850; 
Lull  v.  Clark,  13  Fed.  Rep.  456;  Palmer  v. 
Gatling  Gun  Co.,  8  Fed.  Rep.  513;  Stone  v. 
Sprague,  1  Story  (U.  S.)  270,  23  Fed.  Cas.  No. 
13,487;  Sickles  v.  Evans,  2  Cliff.  (U.  S.)  203 
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specific  device  described,  in  order  to  support  them,  when  to  give  them  a 
broader  construction  would  render  them  void  for  want  of  novelty  in  view  of 
the  prior  state  of  the  art.1 

3.  Construction  in  Favor  of  Patentee. —  Letters  patent  are  to  be  liberally 
construed  in   favor  of  the  patentee.8     But  this  rule  does  not  authorize 


22  Fed.  Cas.  No.  12,839;  Rogers  v.  Sargent,  7 
Blaichf.  (U.  S.)  507,  20  Fed.  Cas.  No  12,020; 
Renwick  v.  Pond,  10  Blatchf.  (U.  S.)  39,  20 
Fed.  Cas.  No.  [1,702;  Henderson  v.  Cleveland 
Co-operative  Stove  Co.,  2  B.  &  A.  Pat.  Cas. 
604,  11  Fed.  Cas.  No.  6,351;  Blanchard  v.  Put- 
man,  2  Bond  (U.  S.)  84,  3  Fed.  Cas.  No.  1,514. 
See  also  supra,  this  title,  Proceedings  to  Obtain 
Patent,  subdiv.  7.  b.  (6)  Functional  Claims  or 
Claims  for  Effect. 

1.  Limitation  in  View  of  Prior  State  of  the  Art. 
— ■  McCormick  v.  Talcott,  20  How.  (U.  S.)  402; 
Carver  u.  Hyde,  16  Pet.  (U.  S.)  513;  Washing- 
Mach.  Co.  v.  Providence  Tool  Co.,  20  Wall. 
(U.  S.)  342;  Pope  Mfg.  Co.  v.  Gormully,  etc., 
Mfg.  Co.,  144  U.  S.  238,  34  Fed.  Rep.  885; 
Dashiell  v.  Grosvenor,  162  U.  S.  425;  Deering 
v.  Harvester  Works,  155  U.  S.  295;  Wright  v. 
Yuengling,  155  U.  S.  47;  Miller  v.  Eagle  Mlg. 
Co.,  151  U.  S.  187;  Knapp  v.  Morss,  150  U.  S. 
221;  Gordon  v.  Warder,  150  U.  S.  47;  Clark 
Thread  Co.  v.  Willamantic  Co.,  140  U.  S.  481; 
Hoff  v.  Iron-Clad  Mfg.  Co.,  139  U.  S.  326,  31 
Fed.  Rep.  45;  Consolidated  Roller  Mill  Co.  v. 
Walker,  138  U.  S.  124;  Grier  v.  Wilt,  120  U.  S. 
412;  Sargent  v.  Burgess,  129  U.  S.  19;  McCor- 
mick v.  Graham,  129  U.S.  1 ;  Bragg  v.  Fitch,  121 
U.  S.  478;  Field  v.  De  Comeau,  116  U.  S.  187; 
Wollensak  v.  Reiher,  115  U.  S.  87;  Eachus  v. 
Broomall,  115  U.  S.  429;  Thompson  v.  Bois- 
selier,  114  U.  S.  1;  Rowell  v.  Lindsay,  113  U. 
S.  101;  Zane  v.  Soffe,  no  U.  S.  200;  Double- 
Pointed  Tack  Co.  v.  Two  Rivers  Mfg.  Co.,  109 
U.  S.  117;  Duff  71.  Sterling  Pump  Co..  107  U.  S. 
639;  Bridge  v.  Excelsior  Mfg.  Co.,  105  L:.  S. 
618;  Mathews  v.  Boston  Mach.  Co.,  105  U. 
S.  58;  Cawood  Patent,  94  U.  S.  705;  Brill  v. 
Peckham  Motor  Truck,  etc.,  Co.,  (C.  C.  A.) 
108  Fed.  Rep.  267;  Consolidated  Store-Service 
Co.  v.  Siegel-Cooper  Co.,  (C.  C.  A.)  107  Fed. 
Rep.  716;  Thomson-Houston  Electric  Co.  v. 
Lorain  Steel  Co.,  (C.  C.  A.)  107  Fed.  Rep.  711; 
Peifer  v.  Brown,  106  Fed.  Rep.  938;  Santa 
Clara  Valley  Mill,  etc.,  Co.  v.  Prescott,  102 
Fed.  Rep.  501,  42  C.  C.  A.  477;  Empire  Target 
Co.  v.  Cleveland  Target  Co.,  102  Fed.  Rep.  354, 
42  C.  C.  A.  393;  Rauh  v.  Guinzburg,  101  Fed. 
Rep.  1007,  42  C.  C.  A.  139;  Dodge  v.  Ohio 
Valley  Pulley  Works.  101  Fed.  Rep.  581;  Mc- 
Sherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  (C.  C. 
A.)  101  Fed.  Rep.  716;  Anthony  v.  Gennert, 
99  Fed.  Rep.  95;  Regina  Music-Box  Co.  v. 
Hasse,  97  Fed.  Rep.  617;  Davey  Pegging 
Mach.  Co.  v.  Prouty,  96  Fed.  Rep.  336;  Ball, 
etc.,  Fastener  Co.  v.  Edgarton  Mfg.  Co  ,  96 
Fed.  Rep.  489,  37  C.  C.  A.  523;  New  Departure 
Bell  Co.  v.  Corbin,  88  Fed.  Rep.  901;  Campbell 
Printing-Press,  etc.,  Co.  v.  Duplex  Printing- 
Press  Co  ,  86  Fed.  Rep.  337;  Jeffrey  Mfg.  Co. 
v.  Independent  Electric  Co.,  54  U.  S.  App.  348, 
83  Fed.  Rep.  201;  Muller  v.  Lodge,  etc.,  Mach. 
Tool  Co.,  (C.  C.  A.)  77  Fed.  Rep.  629;  Schuy- 
ler Electric  Co.  v.  Electric  Engineering,  etc., 
Co.,  66  Fed.  Rep.  313,  26  U.  S.  App.  605;  Kil- 
mer Mfg.  Co.  v.  Griswold,  62  Fed.  Rep.  119; 
Fuller,  etc.,  Mfg.  Co.  v.  Stevens,  59  Fed.  Rep. 


157;  Dougherty  v.  Doyle,  59  Fed.  Rep.  470; 
Jones  v.  Holman,  58  Fed.  Rep.  973,  61  Fed. 
Rep.  680;  Hammond  Buckle  Co.  v.  Goodyear 
Rubber  Co.,  58  Fed.  Rep.  411.  14  U.  S.  App 
664;  Temple  Pump  Co  v.  Goss  Pump,  etc  , 
Mfg.  Co.,  58  Fed.  Rep.  196,  18  U.  S.  App.  229; 
Parry  Mfg.  Co.  v.  Hitchcock  Mfg.  Co.,  58  Fed. 
Rep.  402;  Union  Switch,  etc.,  Co.  v.  Johnson 
R.  Signal  Co.,  58  Fed.  Rep.  385;  Johnson  Co. 
v.  Tidewater  Steel  Works,  (C.  C.  A.)  56  Fed. 
Rep.  43;  Green  v.  Lynn,  55  Fed.  Rep.  516; 
Lewis  v.  Pennsylvania  Steel  Co.,  55  Fed.  Rep. 
877;  Joslin  v.  Northern  Pac.  R.  Co.,  55  Fed 
Rep.  66;  Briggs  v.  Central  Ice  Co.,  54  Fed. 
Rep.  376;  Si.  Paul  Plow  Works  v.  Deere,  54 
Fed.  Rep.  501;  Overman  v.  Warwick  Cycle 
Mfg.  Co.,  54  Fed.  Rep  496;  Stutz  v.  Robson, 
54  Fed.  Rep.  506;  National  Harrow  Co.  v. 
Hanby,  54  Fed.  Rep.  493;  Tubman  v.  Wason 
Mfg.  Co.,  53  Fed.  Rep.  356;  Baumer  v.  Will, 
53  Fed.  Rep.  373;  New  York  Belting,  etc.,  Co. 
v.  New  Jersey  Car  Spring,  etc.,  Co.,  (C.  C 
A.)  53  Fed.  Rep.  810;  Petiibone  v.  Stanford. 
53  Fed.  Rep.  118,  9  U.  S.  App.  220,  48  Fed. 
Rep.  302;  Philadelphia  Novelty  Mfg.  Co.  v. 
Weeks,  52  Fed.  Rep.  816;  Municipal  Signal 
Co.  v.  Gamewel!  Fire  Alarm  Tel.  Co.,  52  Fed. 
Rep.  468;  Northrop  v.  Rasner.  51  Fed.  Rep. 
685,  3  U.  S.  App.  186;  Dixon-Woods  Co.  v. 
Pfeifer,  51  Fed.  Rep.  292;  J.  L.  Mott  Iron 
Works  "'.  Standard  Mfg.  Co.,  51  Fed.  Rep.  81; 
Steam  Gauge,  etc.,  Co.  v.  Williams,  (C.  C.  A.) 
50  Fed.  Rep.  931;  Essex  Button  Co.  v.  Paul, 
48  Fed.  Rep.  310;  Johnson  Co.  v.  Pacific  Roll- 
ing Mills  Co.,  47  Fed.  Rep.  586;  Wright  v. 
Postel,  44  Fed.  Rep.  352;  Smith  v.  Pittsburgh 
Gas  Co.,  42  Fed.  Rep.  145;  Koch  v.  Bolz,  42 
Fed.  Rep.  454;  Walrath  v.  Pacific  Paving  Cj., 
41  Fed.  Rep.  883;  Wineland  v.  Pittsburgh 
Fotge,  etc.,  Co.,  41  Fed.  Rep.  785;  Eagle  Mfg. 
Co.  Miller,  41  Fed.  Rep.  351;  Consolidated 
Patents  Co.  v.  Berry,  41  Fed.  Rep.  436;  Im- 
hauser  v.  Hausburg,  40  Fed.  Rep.  S78;  Dun- 
ham v.  Dennison  Mfg.  Co..  40  Fed.  Rep.  667: 
Reed  v.  Smith,  40  Fed.  Rep.  882;  Bishop  v. 
Romaine,  40  Fed.  Rep.  875:  Deering  v.  Mc- 
Cormick Harvesting  Mach.  Co..  40  Fed.  Rep. 
236;  treson  v.  Pierce,  39  Fed.  Rep.  795;  Elec- 
trical Accumulator  Co.  r.  Julien  Electric  Co.. 
38  Fed.  Rep.  117;  Rodebaugh  -\  Jackson,  37 
Fed.  Rep.  SS2;  Schmid  v.  Scovill  Mfg.  Co.,  37 
Fed.  Rep.  345,  Ligowsky  Clay-Pigeon  Co.  r. 
Peoria  Target  Co  ,  35  Fed.  Rep.  758;  Nashua 
Lock  Co.  v.  Norwich  Lock  Mfg.  Co.,  32  Fed. 
Rep.  87;  Hill  v.  Sawyer,  31  Fed.  Rep.  282; 
Meers  v.  Kelly,  31  Fed.  Rep.  153;  Phillips 
v.  Kochert.  31  Fed.  Rep  39;  NewarK  Mach. 
Co.  v.  Gaar.  29  Fed.  Rep.  322;  Morris  v. 
Kempshall  Mfg.  Co.,  27  Fed.  Rep.  748.  See 
also  infra,  this  section  Pioneer  and  Subsidiary 
or  Secondary  Inventions. 

2.  Liberal  Construction  in  Favor  of  Patenlee  — 
England.  — Crossley  v.  Beverly,  3  C.  &  P.  513, 
14  E.  C.  L.  420;  Rex  v.  Wheeler,  2  B.  &  Aid. 
345;  Russell  .•.  Cowley.  I  C.  M.  &  R.  864. 
Russell  v.  Cowley,  1  Webst.  Pat.  Cas.  465; 
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the  courts  to  extend  the  patent  further  than  the  language  used  in  the 
specifications  and  chums  will  fairly  and  legitimately  warrant;  the  patentee 
Is  bound    by  his  claims.1    The  patent  must    be  confined  to  the  actual 


Haworth  v.  Hardcastle,  I  Webst.  Pat.  Cas.  480; 
Neilson  v.  Harford,  1  Webst.  Pat.  Cas.  331. 

United  States.  —  Parker  v.  Haworth,  4  Mc- 
Lean (U.  S.)  372;  La  Roy  v.  Tatham,  14  How. 
(U.  S.)  181;  Goodyear  v.  Central  R.  Co.,  2 
Wall.  Jr.  (C.  C.)  356;  Wyeth  v.  Stone.  I  Story 
(U.  S.)  273;  Wood  worth  Hall,  1  Woodb.  & 
M.  (U.  S.)  248;  McEwan  Bros.  Co.  v.  McEwan, 
91  Fed.  Rep.  790;  Washburn  v.  Gould,  3  Story 
(U.  S.)  122;  Pro'/idince  Rubber  Co.  v.  Good- 
year, 9  Wall.  (U.  S.)  788;  Grant  v.  Raymond, 
6  Pet.  (U.  S.)  218;  Simpson  v.  Wilson,  4  How. 
(U.  S.)  709;  Turrill  v.  Michigan  Southern,  etc., 
R.  Co.,  1  Wall.  (17.  S  )  491;  Ames  v.  Howard. 
\  Sumn.  (U.  S.)  482;  Blanchard  v.  Sprague,  3 
Sumn.  (U.  S.)  535.  2  Story  (U.  S.)  164;  Ryan 
v.  Goodwin,  3  Sumn.  (U.  S.)  514;  Davoll  v. 
Brown,  1  Woodb.  &  M.  (U.  S.)  53;  Davis  v. 
Palmer,  2  Brock.  ((J.  S.)  298;  Bloomer  v.  Stol- 
ley,  5  McLean  (U.  S.)  158;  Allen  v.  Hunter,  6 
McLean  (U.  S.)  303;  Latta  v.  Shaw'k,  1  Fish. 
Pat.  Cas.  465;  Winans  v.  Denmead,  15  How. 
(U.  S.)  330;  Corning  v.  Burden,  15  How.  (U. 
S.)  252;  Imlay  v.  Norwich,  etc.,  R.  Co.,  4 
Blatchf.  (U.  S.)  227;  Parker  v.  Stiles,  5  Mc- 
Lean (U.  S.)  44;  Hogg-  v.  Emerson,  6  How. 
(U.  S.)  485;  Union  Edge  Setter  Co.  v.  Keith, 
139  U.  S.  530;  Fond  Du  Lac  County  v.  May, 
137  U.  S.  395;  Merrill  v.  Yeomans.  94  U.  S. 
572;  Bonnette  Arc  Lawn  Sprinkler  Co.  v. 
Koehler.  82  Fed.  Rep.  428;  McBride  v.  King- 
man, 72  Fed.  Rep.  908;  Buchanan  v.  Goodwin, 
57  Fed.  Rep.  1039;  Klein  v.  Russell,  19  Wall. 
(U.  S.)  466;  Tondeur  v.  Stewart,  28  Fed.  Rep. 
561;  Ames  v.  Howard,  1  Sumn.  (U.  S)  482,  1 
Fed.  Cas.  No.  326;  Milligan,  etc.,  Glue  Co. 
v.  Upton,  4  Cliff.  (U.  S.)  237,  17  Fed.  Cas.  No. 
9,607;  Union  Sugar  Refinery  v.  Matthiesson, 
3  Cliff.  (U.  S.)  639,  24  Fed.  Cas.  No.  14,399; 
Goodyear  v.  Berry,  2  Bond  (U.  S.)  189,  10  Fed. 
Cas.  No.  5,556;  Goodyear  v.  Central  R.  Co.,  r 
Fish.  Pat.  Cas.  626,  10  Fed.  Cas.  No.  5,563; 
Ex  p.  Tillman,  23  Fed.  Cas.  No.  14,050;  Wil- 
son v.  Rousseau,  4  How.  (U.  S.)7o8;  Aiken  v. 
Bemis,  3  Woodb.  &  M.  (U.  S.)  348,  1  Fed.  Cas. 
No.  109:  Goodyear  Dental  Vulcanite  Co.  v. 
Gardiner,  3  Cliff.  (U.  S.)  408,  10  Fed.  Cas.  No. 
5.591:  Hamilton  v.  Ives,  6  Fish.  Pat.  Cas.  244, 
11  Fed.  Cas.  No.  5.982;  Thomas  v.  Shoe  Ma- 
chinery Mfg.  Co.,  3  B.  &  A.  Pat,  Cas.  557,  23 
Fed.  Cas.  No.  13,911;  Whitney  v.  Emmett, 
Baldw.  (U.  S.)  303,  29  Fed.  Cas.  No.  17,585. 
But  see  Falls  Rivet  Co.  v.  Wolfe,  40  Fed. 
Rep.  465. 

Where  an  Inventor  Divides  Up  His  Invention  so 

as  to  present  certain  elements  in  different 
patents,  he  is  thereby  "  limited  to  a  more^trict 
and  narrow  construction  than  might  otherwise 
have  been  necessary."  New  Departure  Bell 
Co.i/.  Bevin  Bros  Mfg.  Co.,  64  Fed.  Rep.  859. 

1.  Patentee  Bound  by  Language  Used.  —  Carver 
v.  Hyde,  16  Pel.  (U.  S.)  513;  Masury  v.  An- 
derson, 11  Blatchf.  (U.  S.)  162,  Vance  v.  Camp- 
bell, 1  Black  (U.  S  )427;  Mitchell  v.  Tilghman, 
19  Wall.  (U.  S.)  287:  Le  Roy  v.  Tatham.  14 
How.  (U.  S.)  156;  Winans  v.  Denmead,  15 
How.  (U.  S.)  330;  McCarty  v.  Lehigh  Valley 
R.  Co.,  160  U.  S.  no;  Lehigh  Valley  R.  Co. 


■u.  Kearney,  158  U.  S.  461;  Coupe  v.  Royer, 
155  U.  S.  565;  Deering  v.  Winona  Harvester 
Works,  155  U.  S.  286;  Wright  v.  Yuengling, 
155  U.  S.  47;  McClain  v.  Ortmayer,  141  U.  S. 
419:  Haines  v.  McLaughlin,  135  U.  S.  584; 
Watson  v.  Cincinnati,  etc.,  R.  Co.,  132  U.  S. 
161;  Day  v.  Fair  Haven,  etc.,  R.  Co.,  132  U. 
S.  98;  Dryfoos  v.  Wiese,  124  U.  S.  32;  Sutter 
v.  Robinson,  ng  U.  S.  530;  Snow  v.  Lake 
Shore,  etc.,  R.  Co.,  121  U.  S.  617;  White  v. 
Dunbar,  119  U.  S.  47;  Yale  Lock  Mfg.  Co.  v. 
Sargent,  117  U.  S.  373;  Shepard  v.  Carrigan, 
116  U.  S.  593;  Western  Electric  Mfg.  Co.  v. 
Ansonia  Brass,  etc.,  Co.,  114  U.  S.  447;  Sar- 
gent v.  Hall  Safe,  etc.,  Co.,  114  U.  S.  63; 
Thompson  v.  Boisselier,  114  U.S.  1;  Rowell 
v.  Lindsay,  113  U.  S.  97;  Fay  v.  Cordesman, 
109  U.  S.  408;  Goodyear  Dental  Vulcanite  Co. 
v.  Davis,  102  U.  S.  224;  Lehigh  Valley  R.  Co. 
v.  Mellon,  104  U.  S.  lis;  Union  Water  Meter 
Co.  v.  Desper,  101  U.  S.  332;  Burns  v.  Meyer, 
100  U.  S.  671;  Bates  v.  Coe,  98  U.  S.  38; 
Schumacher  v.  Cornell,  96  U.  S.  549;  Keystone 
Bridge  Co.  v.  Phoenix  lion  Co.,  95  U.  S.  274; 
Merrill  v.  Yeomans,  94  U.  S.  568;  Pettibone  v. 
Stanford,  9  U.  S.  App.  220;  Groth  v.  Interna- 
tional Postal  Supply  Co..  20  U.  S.  App.  636: 
Pittsburg  Meter  Co.  v.  Pittsburg  Supply  Co., 
(C.  C.  A.)  109  Fed.  Rep.  644;  Peifer  v.  Brown. 
106  Fed.  Rep.  938;  Thomson  Meter  Co.  v.  Na- 
tional Meter  Co.,  106  Fed.  Rep.  519;  Dodge  v. 
Ohio  Valley  Pulley  Works,  101  Fed.  Rep.  581; 
Starrett  v.  J.  Stevens  Aims,  etc.,  Co..  (C.  C. 
A.)  100  Fed.  Rep.  93;  Schroeder  z\  Brammer, 
98  Fed.  Rep.  880;  Kelly  v.  Springfield  R.  Co., 
(C.  C.  A.)  92  Fed.  Rep.  614;  Computing  Seal  - 
Co.  v.  Keystone  Store-Service  Co.,  88  Fed. 
Rep.  788;  U.  S.  Glass  Co.  v.  Atlas  Glass  Co., 
88  Fed.  Rep.  493;  Edison  Electric  Light  Co.  v. 
E.  G.  Bernard  Co.,  88  Fed.  Rep.  267;  Paul 
Boynton  Co.  v.  Morris  Chute  Co.,  (C.  C.  A.)  87 
Fed.  Rep.  225;  Jackson  v.  Birmingham  Brass 
Co.,  (C.  C.  A.)  79  Fed.  Rep.  801;  Cerealine 
Mfg.  Co.  v.  Bates,  77  Fed.  Rep.  970;  Muller  v. 
Lodge,  etc.,  Mach.  Tool  Co.,  (C.  C.  A.)  77  Fed. 
Rep.  629;  Seabury  v.  Johnson,  76  Fed.  Rep. 
456;  McBride  v.  Kingman,  72  Fed.  Rep.  908; 
Stirling  Co.  v.  Pierpoint  Boiler  Co.,  72  Fed. 
Rep.  780;  Wells  v.  Curtis,  (C.  C.  A.)  66  Fed. 
Rep.  518;  Durand  v.  Schulze,  (C.  C.  A.)  61 
Fed.  Rep.  819;  Gerard  v.  Diebold  Safe,  etc  , 
Co.,  (C,  C.  A.)  61  Fed.  Rep.  209;  H.  W.  Johns 
Mfg.  Co.  v.  Robertson,  60  Fed.  Rep.  900;  Du- 
rand v.  Green,  60  Fed.  Rep.  392;  Consolidated 
Bunging  Apparatus  Co.  v.  Metropolitan  Brew- 
ing Co.,  (C  C.  A.)  60  Fed.  Rep.  93;  Pacific 
Cable  R.  Co.  v.  Butte  City  St.  R.  Co.,  58  Fed. 
Rep.  420;  Fassett  v.  Ewart  Mfg.  Co.,  5S 
Fed.  Rep.  360;  Duff  Mfg.  Co.  v.  Forgie, 
57  Fed.  Rep.  748;  Brown  Mfg.  Co.  v.  David 
Bradlev  Mfg.  Co.,  51  Fed.  Rep.  226;  Brown 
Mfg.  Co.  v.  Deere,  51  Fed.  Rep.  229;  Kil- 
bourne  v.  W.  Bingham  Co.,  (C.  C.  A.)  50  Fed. 
Rep.  697;  PettiDone  v.  Stanford,  48  Fed.  Rep 
302;  McBride  v.  Grand  De  Tour  Plow  Co.,  44 
Fed.  Rep.  74;  Gates  lion-Works  v.  Fraser,  42 
Fed.  Rep  49;  Ball,  etc.,  Fastener  Co.  v. 
Kraetzer,  39  Fed.  Rep.  700;  Shaver  v.  Skinner 
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invention.1  The  patent  will,  however,  be  construed  to  cover  the  actual 
invention  made  and  intended  to  be  patented,  if  its  language  is  fairly  suscep- 
tible of  that  construction.2  y  ^ 
4  Construction  as  a  Whole.  -  The  patent  must  be  construed  as  a  whole 
and  due  effect  be  given  to  all  its  parts.3  The  claims  define  the  precise  scope 
of  the  invention  patented,  and  when  unambiguous  control  the  construction 
of  the  patent  *  But  where  the  claims  are  not  clear  and  precise,  they  may  be 
interpreted  with   reference  to  other  parts  of  the  patent,  such  as  the  title 


Mfg..Co.,  30  Fed.  Rep  68;  Western,  etc.,  Mfg. 
Co.  v.  Rosenstock,  30  Fed.  Rep.  67:  Eastern 
Paper-Bag  Co.  v.  Standard  Paper-Bag  Co.,  29 
Fed.  Rep.  787;  Bunker  v.  Stevens,  26  Fed. 
Rep.  245;  Williams  v.  Stolzenbach,  23  Fed. 
Rep.  39;  Westlake  v.  Cartter,  6  Fish.  Pat.  Cas. 
519.  29  Fed.  Cas.  No.  17,451;  New  York  Wire 
Railing  Co.  v.  Walker,  2  Fish.  Pat.  Cas.  170, 
18  Fed.  Cas.  No.  10,218;  Fuller  v.  Yenlzer,  r 
B.  &  A.  Pat.  Cas.  520,  9  Fed.  Cas.  No.  5.15 r - 
Ditmold  v.  Reeves,  1  Fish.  Pat.  Cas.  127,  7 
Fed.  Cas.  No.  3,831;  Allen  v.  Alter.  1  Fed. 
Cas.  No.  212. 

1.  In  re  KerriDer,  McA.  Pat.  Cas.  r,  14  Fed 
Cis.  No.  7,687. 

2.  Construed  to  Cover  Actual  Invention.  — 
Mitchell  v.  Tilghman.  19  Wall.  (U.  S.)  287- 
Klein  v.  Russell,  19  Wall.  (U.  S)  466;  Evans 
v.  Eaton,  3  Wheat.  (U.  S.)  454;  White  v.  Allen. 
2  Cliff.  (U.  S.)  224;  Goodyear  7,  Central  R.  Co 

2  Wall.  Jr.  (C.  C.)  356;  McClain  v.  Ortmayer, 
141  U.  S.  419;  Telephone  Cases,  126  U.  S.  1; 
Yale  Lock  Mfg.  Co.  v.  Sargent,  117  U.  S.  536;' 
Lake  Shore,  etc.,  R.  Co.  v.  National  Car  Brake 
Shoe  Co.,  no  U.  S.  229;  Paxton  v.  Brinton, 
107  Fed.  Rep.  137;  Metallic  Extraction  Co.  v 
Brown,  (C.  C.  A.)  104  Fed.  Rep.  345;  Bresna- 
han  v.  Tripp  Giant  Leveller  Co.,  (C.  C.  A.)  102 
Fed.  Rep.  899;  U.  S.  Mitis-Co.  v.  Carnegie 
Steel  Co.,  89  Fed.  Rep.  343;  Huntington  Dry 
Pulverizer  Co.  v.  Whittaker  Cement  Co.,  89 
Fed.  Rep.  323;  Union  R.  Co.  v.  Sprague  Elec- 
tric R.,  etc.,  Co.,  (C.  C.  A.)  88  Fed.  Rep.  82- 
Red  Jacket  Mfg.  Co.  v.  Davis,  (C.  C.  A.)  82 
Fad.  Rep.  432;  Johnson  v.  Brooklyn  Heights 
R.  Co.,  75  Fed.  Rep.  668;  Lamson  Cash  R.  Co. 
v.  Osgood  Cash  Car  Co.,  29  Fed.  Rep.  210; 
Stea  n-Gauge,  etc.,  Co.  v.  Ham  Mfg.  Co..  2S 
Fed.  Rep.  618;  Tondeur  v.  Stewart,  28  Fed. 
Rep.  564;  Telephone  Cases,  126  U.  S.  1; 
Green's  Appeal,  20  Wash.  L.  Rep.  34;  Rosell 
v.  Allen,  16  App.  Cas.  (D.  C.)  559;  Whipple  v. 
Middlesex  Co.,  4  Fish.  Pat.  Cas.  41,  29  Fed  Cas. 
No.  17.520;  Goodyear  v.  Berry,  2  Bond  (U.  S  ) 
189,  10  Fed.  Cas.  No.  5,556;  Goodyear  v.  Cen- 
tal R.  Co.,  1  Fish.  Pat.  Cas.  626,  10  Fed.  Cas. 
No.  5,563;  Hamilton  v.  Ives,  6  Fish.  Pat.  Cas. 
24-1,  11  Fed.  Cas.  No.  5,932;  Coffin  v.  Ogden 
7  Blatchf.  (U.  S.)  61,  5  Fed.  Cas.  No.  2,950^ 
Detmold  v.  Reeves,  1  Fish.  Pat.  Cas.  127,  7 
Fed.  Cas.  No.  3,831;  Noe  v.  Prentice,  18  Fed. 
Cas.  No.  io,284<z. 

3.  Construction  as  a  Whole  —  United  States.  — 
Seymour  v.  Osborne,  11  Wall.  (U.  S.)  516; 
Hogg  v.  Emerson,  6  How.  (U.  S.)  437;  Carver 
v.  Braintree  Mfg.  Co.,  2  Story  (U.  S.)  432; 
Goodyear  v.  Central  R.  Co.,  2  Wall.  Jr.  (C.  C.J 
356;  Merrill  v.  Yeomans,  94  U.  S.  570;  Ander- 
son Foundry,  etc.,  Works  v.  Potts,  ^C.  C.  A.) 
108  Fed.  Rep.  379;  Bresnahan  v.  Tripp  Giant 
Leveller  Co.,  (C.  C.  A.)  102  Fed.  Rep.  899; 
Sprague  Electric  R.  Co.  v.  Nassau  Electric  R. 
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Co..,  (C.  C.  A.)  102  Fed.  Rep.  761;  Mac  Coll  v 
Knowles  Loom  Works,  87  Fed.  Rep.  727- 
Westinghouse  v.  New  York  Air- Brake  Co.,  59 
Fed.  Rep.  581;  Blount  v.  Societe,  etc.  (C'c 
A.)  53  Fed.  Rep.  9S;  Page  Woven  Wire  Fence 
Co.  v.  Land.  49  Fed.  Rep.  936;  Sugar  Appa- 
ratus Mfg.  Co.  v.  Yaryan  Mfg.  Co.,  43  Fed. 
Rep.  140;  Tondeur  v.  Stewart.  28  Fed.  Rep 
561;  Parker  v.  Stiles,  5  McLean  (U.  S.)  44,  18 
Fed.  Cas.  No.  10.749;  Hamilton  v.  Ives,  6 
Fish.  Pat.  Cas.  244,  11  Fed.  Cas.  No.  5,982- 
Davoll  v.  Brown,  1  Woodb.  &  M.  (U.  S.)  ^3.  7 
Fed.  Cas.  No.  3,662;  Burden  -o.  Corning  2 
Fish.  Pat.  Cas.  477,  4  Fed.  Cas;  No.  2,143; 
Bryan  v.  Slevens,  4  Fed.  Cas.  No.  2,o66ay  Bell 
v.  Daniels,  1  Bond  (U,  S.)  212.  3  Fed.  Cas.  No 
1,247. 

District  of  Columbia.  —  Ruete  v.  Elwell  is 
App.  Cas.  (D.  C.)  21. 

New  Hampshire.  —  Butke  v.   Partridge,  58 

N.  H.  349. 

4.  Unambiguous   Claims  Controlling  —  United 
States.  —  McClain  v.  Ortmayer,  141  U.  S.  419; 
Watson  v.  Cincinnati,  etc.,  R.  Co.,  132  U.  S." 
161;  Thompson  v.  Boisselier,  114    U.  S.  i" 
Rowellz'.  Lindsay,  113  U.S.  97;  Fay  v.  Cordes-' 
man,  109  U.  S.  40S;  Lehigh  Valley  R.  Co.  v 
Mellon,  104  U.S.  112;  Uni  >n  Water-Meier  Co 
v.  Desper,  101  U.  S.  332;  Bates  v.  Coe,  98  U 
S.  31;  Keystone  Bridge  Co.  -j.  Phcenix  Iron  Co., 
95  U.  S.  274;  Reece  Button-Hole  Mach.  Co' 
v.  Globe  Button-Hole  Mach.  Co.,  21   U.  S 
App.  244:  Santa  Clara  Valley  Mill,  etc.  Co 
v.  Prescott,  (C.  C.  A.)  102  Fed.   Rep.  501 
Parsons  v.  Seelye,  (C.  C.  A.)  100  Fed.  Rep' 
455;  McBride  v.  Kingman,  (C.  C.  A.)  g7  Fed. 
Rep.  217:  Simonds  Rolling-Mach.  Co.  v.  Ha- 
thoin  Mfg.  Co..  90  Fed.  Rep.  201;  Paul  Boyn- 
ton  Co.  v.  Morris  Chute  Co.,  (C.  C.  A.)  87  Fed. 
Rep.  225;  Monroe  v.  McGreer,  81  Fed.  Rep. 
954;  Interior  Lumber  Co.  v.  Perkins,  (C.  C.  A.) 
80  Fed.  Rep.  528;  Adams  Electric  R.  Co.  v 
Lindell  R.  Co.,  (C.  C.  A  )  77  Fed.  Rep.  432 
Pittsburgh  Reduction  Co.  v.  Cowles  Eleciric 
Smelting,  etc.,  Co.,  55  Fed.  Rep.  301;  Olds  v 
Brown,  41  Fed.  Rep.  698;  Kidd  v.  Horry,  33 
Fed.  Rep.  712;  Ingham  v.  Pierce.  31  Fed.  Rep. 
S22;  La  Rue  v.  Western  Electric  Co.,  28  Fed. 
Rep.  85;  Roemer  v.  Peddie,  27  Fed.  Rep.  702- 
Blades  v.  Rand,  27  Fed.  Rep.  93;  Haselden  v 
Ogden,  3  Fish.  Pat.  Cas.    378;  Whipple  v 
Baldwin  Mfg.  Co.,  4  Fish.  Pat.  Cas.  29,  29 
Fed.  Cas.  No.  17,514;  Valentine  v.  Marshal 
2S  Fed.  Cas.  No.  16.812a    Rich  v.  Close  8 
Blatchf  (U.  S.)  41,  20  Fed.  Cas.  No.  11,757- 
Kidd  7:  Spenre.  |  Fish.  Pat.  Cas.  37,  14  Fed! 
Cas.  No.  7,755;  Dt.inis  v.  Cross,  6~Fish.  Pat' 
Cas.  138,  7  Fed.  Cas.  No.  3,792. 

New  Jersey.  —  Delaware  Coal,  etc    Co  z- 
Packer,  3  N.  J.  L.  J.  173. 

See  also  supra,  this  title.  Proceedings  to  Ob- 
tain  Patent —  Claim. 
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description,  drawings,  and  model.1     It  is  well  settled,  however,  that  whidn 
the  claims  may  be  limited  or  illustrated  by  reference  to  the  descriptive  pari 
of  the  patent,  they  cannot  be  thereby  enlarged.     Of  course,  the  claims  will 
not  be  limited  by  the  specifications  where  there  is  manifestly  no  such  inten- 
tion and  no  necessity  for  so  limiting  them.2    Nothing  is  covered  by  the 


1.  Reference  to  Descriptive  Parts  of  Specifica- 
tion.—  Earle  v.  Sawyer,  4  Mason  (U.  S.)  1; 
Winans  v.  Schenectady,  eic,  R.  Co.,  2  Blatchf. 
(U.  S.)  279;  Parker  v.  Stiles,  5  McLean  (U.  S.) 
44;  Hogg  v.  Emerson,  6  How.  (U.  S.)  437,  11 
How.  (U.  S.)  587;  Brooks  v.  Fiske,  15  How. 
(U.  S.)  212;  Roemer  v.  Bernheim,  132  U.  S.  103; 
White  v.  Dunbar,  119  U.  S.  5t;  Tilghman  v. 
Proctor,  102  U.  S.  707;  Bates  v.  Coe.  98  U.  S.  31; 
Merrill  v.  Yeomans,  94  U.  S.  568;  Goodyear 
Dental  Vulcanite  Co.  v.  Gardner,  4  Fish.  Pat. 
Cas.  224;  Brammer  v.  Schroeder,  (C.  C.  A.)  106 
Fed.  Rep.  918;  Well  man  v.  Midland  Steel  Co., 
106  Fed.  Rep.  221;  Crown  Cork,  etc.,  Co.  v.  Alu- 
minum Stopper  Co.,  100  Fed.  Rep.  849;  Elect  ric 
Smelting,  etc.,  Co.  v.  Carborundum  Co.,  (C. 
C.  A.)  102  Fed.  Rep.  618;  Schroeder  v.  Bram- 
mer, 98  Fed.  Rep.  880;  Miller  v.  Mawhinney 
Last  Co.,  96  Fed.  Rep.  24S;  McEwan  Bros.  Co. 
v.  McEwan,  91  Fed.  Rep.  790;  Western  Elec- 
tric Co.  v.  Citizens'  Telephone  Co.,  89  Fed. 
Rep.  670;  Paul  Boynton  Co.  v.  Morris  Chute 
Co.,  (C.  C.  A.)  87  Fed.  Rep.  225;  Soehner  v. 
Favorite  Stove,  etc.,  Co.,  (C.  C.  A.)  84  Fed. 
Rep.  182;  Chemical  Rubber  Co.  v,  Raymond 
Rubber  Co.,  68  Fed.  Rep.  570;  Electrical  Ac 
cumulator  Co.  v.  Julien  Electric  Co.,  38  Fed. 
Rep.  117:  Wilton  v.  Railroad  Co.,  30  Fed.  Cas. 
17.856;  Whipple  v.  Baldwin  Mfg.  Co.,  4  Fish. 
Pat.  Cas.  29,  29  Fed.  Cas.  No.  17,514;  Westing- 
house  v.  Gardner,  etc.,  Air-Brake  Co.,  2  B.  & 
A.  Pat.  Cas.  55,  29  Fed.  Cas.  No.  17,450; 
Washburn  v.  Gould,  3  Story  (U.  S.)  122,  29 
Fed.  Cas.  No.  17,214;  Sloat  v.  Spring,  22  Fed. 
Cas.  No.  12,9480;  Ransom  v.  New  York,  1 
Fish.  Pat.  Cas.  252,  20  Fed.  Cas.  No.  11,573; 
Pettibone  v.  Derringer,  4  Wash.  (U.  S.)  215, 
19  Fed.  Cas.  No.  11,043;  Morris  v.  Barrett,  1 
Bond  (U.  S.)  254,  17  Fed.  Cas.  No.  9,827;  Kit- 
tle v.  Merriam,  2  Curt.  (U.  SO475,  14  Fed.  Cas. 
No.  7,857;  King  v.  Gedney,  McA.  Pat.  Cas. 
443,  14  Fed.  Cas.  No.  7,795;  Johnson  v.  Root, 

1  Fish.  Pat.  Cas.  351,  13  Fed.  Cas.  No.  7,411; 
Hayden  v.  Suffolk  Mfg.  Co.,  4  Fish.  Pal.  Cas. 
86,  11  Fed.  Cas.  No.  6,261;  Hamihon  v.  Ives, 

6  Fish.  Pal.  Cas.  244,  11  Fed.  Cas.  No.  5,982; 
Foss  v.  Herbert,  1  Biss.  (U.  S.)  121,  9  Fed. 
Cas.  No.  4,957;  Earle  v.  Sawyer,  4  Mason  (U. 
S.)  1,  8  Fed.  Cas,  No.  4,247}  Coffin  v.  Ogden, 

7  Blatchf.  (U.  S.)  61,  5  Fed.  Cas.  No.  2,950; 
Aiken  v.  Dolan,  3  Fish.  Pat.  Cas.  197,  1  Fed. 
Cis.  No.  no. 

Design  Patents  cannot  be  enlarged  bv  the 
specification,  but  are  limited  to  the  particular 
design  shown  in  the  drawings  filed.  Frank  v. 
Hess,  84  Fed.  Rep  170. 

2.  Limitation  or  Enlargement  of  Claims  by 
Specifications.  —  Forbes  v.  Barstow  Stove  Co., 

2  Cliff.  (U.  S.)  379;  Morris  v.  Barrett,  1  Fish. 
Pat.  Cas.  461,  1  Bond  (U.  S.)  254:  Judson  v. 
Moore,  1  Fish.  Pat.  Cas.  544,  1  Bond  (U.  S.) 
285;  Pitts  v.  Edmonds,  2  Fish.  Pat.  Cas.  52,  1 
Biss.  (U.  S.)  168;  Union  Sugar  Refinery  v. 
Maithiesson.  3  Cliff.  (U.  S.)  639.  2  Fish.  Pat. 
Cas.  600;  Vogeley  .-/.  Noel,  18  Fed.  Rep.  827; 
Turrill  v.  Michigan  Southern,  etc.,  R.  Co.,  I 


Wall.  (U.  S.)  491:  Mitchell  v.  Tilghman,  19 
Wall.  (U.  S.)  287;  Klein  v.  Russell,  19  Wall. 
(U.  S.)  433;  Washing-Mach.  Co.  v.  Providence 
Tool  Co.,  20  Wall.  (U.  S.)  342;  Union  Paper 
Bag  Mach.  Co.  v.  Nixon,  1  Fli pp.  (U.  S.)  491; 
Metropolitan  Washing  Mach.  Co.  v.  Young, 
12  Brodix  315;  Hogg  v.  Emerson,  11  How.  (U. 
S.)  587;  Brown  v.  Stillwell,  etc.,  Mfg.  Co.,  6 
U.S.  App.  427;  McCormick  Harvesting  Mach. 
Co.  z/.Aultman,  37  U,  S.  App.  299;  McCarty  v. 
Lehigh  Valley  R.  Co.,  160  U.  S.  no;  Lehigh 
Valley  R  Co.  v.  Kearney,  158  U.  S.  461;  Mc- 
Clain  v.  Ortni;iver,  141  U.S.  419;  Howe  Mach. 
Co.  v.  National  Needle  Co.,  134  U.  S.  388; 
Joyce  v.  Chillicothe  Foundry,  etc.,  Co.,  127  U. 
S.  557;  Hendv  v.  Golden  State,  etc..  Iron 
Works,  127  U.  S.  370;  Weir  v.  Morden,  125 
U.  S.  98;  Dryfoos  v.  Wiese,  124  U.  S.  32; 
Lawther  v.  Hamilton,  124  U.  S.  1;  Crawford 
v.  Heysinger,  123  U.  S.  589;  Snow  v.  Lake 
Shore,  etc.,  R.  Co.,  121  U.  S.  617;  Bragg  v. 
Fitch,  121  U.  S.  478;  Newton  7/.  Furst,  etc., 
Mfg.  Co.,  119  U.  S.  373;  White  v.  Dunbar,  119 
U.  S.  51;  Yale  Lock  Mfg.  Co.  v.  Greenleaf, 
117  U.  S.  554;  Yale  Lock  Mfg.  Co.  v.  Sargent, 
117  U.  S.  373;  James  v.  Campbell.  104  U.  S. 
356;  Lehigh  Valley  R.  Co.  v.  Mellon,  104  U. 
S.  112;  Keystone  ISridge  Co.  v.  Phoenix  Iron 
Co  ,  95  U.  S.  274;  Merrill  v.  Yeomans,  94  U. 
S.  568;  Cammeyer  v.  Newton,  94  U.  S.  225; 
Johnston  v.  Woodbury,  (C.  C.  A.)  109  Fed. 
Rep.  567;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co.,  (CCA.)  106 
Fed.  Rep.  693;  Krajewski  v.  Pharr,  (C.  C.  A.) 
105  Fed.  Rep.  514;  Metallic  Extraction  Co.  v. 
Brown,  (C.  C.  A  )  104  Fed.  Rep.  345;  Santa 
Clara  Valley  Mill,  etc.,  Co.  v.  Prescott,  (C.  C. 
A.)  102  Fed.  Rep.  501:  McBride  v.  Kingman 
(C.  C.  A-)  97  Fed.  Rep  217;  Cobun:  Trolle\- 
Track  Mfg.  Co.  v.  Chandler,  91  Fed.  Rep.  260; 
Campbell  Printing. Press,  etc.,  Co.  v.  Duplex 
Printing-Press  Co..  86  Fed.  Rep.  315;  Hart, 
etc.,  Mfg.  Co.  v.  Anchor  Electric  Co.,  82  Fed. 
Rep.  911;  Red  Jacket  Mfg.  Co.  v  Davis,  (C. 
C.  A.)  82  Fed.  Rep.  432;  Monroe  v.  McGreer, 
81  Fed.  Rep.  954;  Muller  Lodge,  etc.,  Mach. 
Tool  Co..  (C.  C.  A.)  77  Fed.  Rep.  630;  Adams 
Electric  R.  Co.  v.  Lindell  R.  Co.,  (C  C.  A.)  77 
Fed.  Rep.  432;  Brown  v.  Slilwell,  etc.,  Mfg. 
Co.,  57  Fed.  Rep,  731;  American  Dunlop  Tire 
Co.  v.  Erie  Rubber  Co.,  66  Fed.  Rep.  558;  Du  • 
rand  z.  Green,  60  Fed.  Rep.  392;  Oral  Wood 
Dish  Co.  v,  Sandy  Creek  Wood  Mfg.  Co.,  60 
Fed.  Rep.  285;  McCormick  Harvesting  Mach. 
Co.  v.  Aultman,  58  Fed.  Rep.  773;  Dudley  E. 
Jones  Co.  v.  Munger  Improved  Cotton  Mach. 
Mfg.  Co..  (C.  C.  A.)  49  Fed.  Rep.  61;  La  Rue 
:•.  Western  Electric  Co.,  28  Fed.  Rep.  88;  Grier 
v.  Caslle,  17  Fed.  Ren.  523;  Union  Paper  Bag 
Mach.  Co.  v.  Nixon,  1  Fl i pp.  (U.  S.I  491.  24 
Fed.  Cas.  No.  14,391;  Loiillard  v.  McDowell. 
2  B.  &  A.  Pat.  Cas.  531,  15  Fed.  Cas.  No.  8,510: 
Cornell  v.  Downer,  etc.,  Brewing  Co.,  7  Biss 
(U.  S.)  346,  6  Fed.  Cas.  No.  3,236;  In  re  Gieen. 
20  D.  C.  237. 

A  claim  repugnant  to  the  specification  ren- 
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patent  which  is  not  fairly  stated  or  implied  in  the  claims.1  Reference  in  the 
claim  to  the  specification  makes  the  latter  a  part  of  the  claim,  and  requires 
the  claim  and  the  specification  to  be  construed  together.2 

5.  Prior  State  of  Art.  —  A  patent  must  be  construed  with  reference  to 
the  prior  state  of  the  art  to  which  the  invention  belongs,  and  limited  to  what 


is  new. 

ders  the  patent  void  for  ambiguity.  Smith  v. 
Murray,  27  Fed.  Rep.  69. 

1.  Roemer  v.  Bernheim,  132  U.  S.  103;  White 
v.  Dunbar  119  U.S.  47;  Western  Electric  Mfg. 
Co.  z'.  Ansonia  Brass  etc.,  Co.,  114  U.  S  447; 
Packing  Co.  Cases,  105  I).  S.  566;  McBride  v. 
Kingman  72  Fed.  Rep.  908;  Ashton  Valve  Co. 
w.  Coale  Muffler,  etc.,  Valve  Co.,  52  Fed.  Rep. 
314,  8  U.  S  App.  169;  Bradley,  etc.,  Mfg.  Co. 
v.  Parker  Co.,  25  Fed.  Rep.  907.  See  supra, 
this  title,  Proceedings  to  Obtain  Patent —  Claim, 

2.  Construction  and  Limitation  by  Express  Ref- 
erence to  Specification.  —Corn-planter  Patent, 
23  Wall.  (U.  S.)  181;  Hailes  v.  Van  Wormer, 
20  Wall.  (U.  S.)  353;  Klein  v.  Russell,  19  Wall. 
(U.  S.)  433;  Seymour  v.  Osborne,  n  Wall.  (U. 
S.)  516;  Winans  v.  Denmead,  15  How.  (U.  S.) 
330;  Hogg  v.  Emerson,  n  How.  (U.  S.)  587,  6 
How.  (U,  S.)  437;  Garratt  v.  Siebert,  9  Brodix 
161;  Hobbs  v.  Beach,  180  U.  S.  383;  Lehigh 
Valley  R.  Co.  v.  Kearney,  158  U.  S.  461;  Wol- 
lensak  v.  Sargent,  151  U.  S.  221;  Knapp  v. 
Morss,  150  U.  S.  221;  Weatherhead  v.  Coupe, 
147  U.  S.  322;  Royer  v.  Coupe,  146  U.  S.  524; 
Pope  Mfg.  Co.  v.  Gormully,  etc.,  Mfg.  Co., 
144  U.  S.  238,  248,  256;  Consolidated  Roller 
Mill  Co.  v.  Walker,  138  U.  S.  124;  Sargent  v. 
Burgess,  129  U.  S.  19;  Telephone  Cases,  126 
U.  S.  1;  Weir  v.  Morden,  125  U,  S.  98;  Mat- 
thews v.  Ironclad  Mfg.  Co.,  T24  U.  S.  347; 
Brown  v.  Davis,  116  U.  S.  237;  Lake  Shore, 
etc.,  R.  Co.  v.  National  Car-Brake  Shoe  Co., 
no  U.  S.  229;  Fay  v.  Cordesman,  109  U.  S. 
408;  Illinois  Watch  Co.  v.  Robbins.  9  U.  S. 
App.  55;  Anderson  Foundry,  e'c,  Works  v. 
Potts,  (C.  C.  A  )  108  Fed.  Rep.  379;  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  (C.  C.  A.)  106  Fed.  Rep.  693; 
Ross-Moyer  Mfg.  Co.  v.  Randall,  (C.  C.  A.)  104 
Fed.  Rep.  355;  Fruit-Cleaning  Co.  v.  Fresno 
Home-Packing  Co.,  94  Fed.  Rep.  845;  Parsons 
v.  Seelye,  92  Fed.  Rep.  1005;  Brill  v.  St.  Louis 
Car  Co.,  (C.  C.  A.)  90  Fed.  Rep.  666;  Paul 
Boynton  Co.  v.  Morris  Chute  Co.,  (C.  C.  A.) 
87  Fed.  Rep.  225;  Campbell  Printing-Press, 
etc.,  Co.  v.  Duplex  Printing-Press  Co.,  86  Fed. 
Rep.  315;  Whittall  v.  Lowell  Mfg.  Co.,  79  Fed. 
Rep.  787;  L.  Schreiber,  etc.,  Co.  w.  Grimm, 
(C.  C.  A.)  72  Fed.  Rep.  671;  Goshen  Sweeper 
Co.  v.  Bissell  Carpet-Sweeper  Co.,  (C.  C.  A. )72 
Fed.  Rep.  67;  Davis  v.  Parkrnan,  (C.  C.  A.) 
71  Fed.  Rep.  961;  Carter  Mach.  Co.  v.  Hanes, 
70  Fed.  Rep.  859;  Boyden  Power-Brake  Co.  v. 
Westinghouse  Air-Brake  Co.,  (C.  C.  A.)  70 
Fed.  Rep.  816;  McCormick  Harvesting  Mach. 
Co.  v.  Aultman,  (C.  C.  A.)  69  Fed.  Rep.  371; 
McCormick  Harvesting  Mach.  Co.  v.  Aultman, 

58  Fed.  Rep.  773;  Sch warz walder  v.  New  York 
Filter  Co.,  (C.  C.  A.)  66  Fed.  Rep.  152;  Con- 
solidated Bunging  Apparatus  Co.  v.  Metro- 
politan  Brewing  Co.,  (C.  C.  A.)  60  Fed.  Rep. 
93;  Westinghouse  v.  New  York  Air-Brake  Co., 

59  Fed.  Rep.  581;  Delemater  v.  Heath,  (C.  C. 
A.)  58  Fed.  Rep.  414;  McKay,  etc.,  Lasting 
Mach.  Co.  v.  Claflin,  58  Fed.  Rep.  353;  Corbin 


Cabinet  Lock  Co.  v.  Eagle  Lock  Co..  52  Fed. 
Rep.  980;  Commoss  v.  Somers,  49  Fed.  Rep. 
92c;  Lee  v.  PillsDury,  49  Fed.  Rep.  747;  Morss 
•j.  Domestic  Sewing  Mach.  Co.,  48  Fed.  Rep. 
113;  Rapid  Service  Store  R.  Co.  v.  Taylor,  43 
Fed.  Rep.  249;  Brush  Electric  Co.  z>.  Ft.  Wayne 
Electric  Light  Co.,  40  Fed.  Rep.  S26;  Falls 
Rivet  Co.  v.  Wolfe,  40  Fed.  Rep.  465;  Babcock, 
etc.,  Co.  v.  Pioneer  Iron-Works,  34  Fed.  Rep. 
338;  Waterbury  Brass  Co.  z>.  Miller,  9  Blatchf. 
(U.  S.)  77,  29  Fed.  Cas.  No.  17,254;  Vance  v. 
Campbell,  1  Fish.  Pat.  Cas.  483,  28  Fed.  Cas. 
No.  16,837;  Roberts  v.  Dickey,  4  Fish.  Pat. 
Cas.  532,  20  Fed.  Cas.  No.  11,899;  Pearl  v. 
Ocean  Mills,  2  B.  &  A.  Pat.  Cas.  469,  ig  Fed. 
Cas.  No.  10,876;  Lorillard  v.  McDowell,  2  B. 
&  A.  Pat.  Cas.  531,  15  Fed.  Cas.  No.  8,510; 
Knox  v.  Murtha,  9  Blatchf.  (U.  S.)  205,  14  Fed. 
Cas.  No.  7,911;  Knight  v.  Gavit,  14  Fed.  Cas. 
No.  7,884;  Gottfried  v.  Phillip  Best  Brewing 
Co.,  5  B.  &  A.  Pat.  Cas.  4,  10  Fed.  Cas.  No. 
5,633.  But  see  Muller  v.  Lodge,  etc.,  Mach. 
Tool  Co.,  (C.  C.  A.)  77  Fed.  Rep.  621 ;  Bonnette 
Arc  Lawn  Sprinkler  Co.  v.  Koehler,  (C.  C.  A.) 
82  Fed.  Rep.  428. 

The  description  in  a  specification  or  drawing 
of  details  which  are  not,  and  are  not  claimed 
as,  essential  elements  of  a  combination,  is  the 
mere  pointing  out  of  the  better  method  of 
using  the  invention.  Boston  v.  Allen,  91  Fed. 
Rep.  248,  50  U.  S.  App.  447. 

3.  Prior  State  of  the  Art.  —  Hubbell  v.  U.  S. 
179  U.  S.  77;  Knapp  v.  Morss,  150  U.  S.  221 : 
Ide  v.  Ball  Engine  Co.,  149  U.  S.  550;  Howe 
Mach.  Co.  v.  National  Needle  Co.,  134  U.  S. 
388;  Phoenix  Caster  Co.  v.  Spiegel,  133  U.  S. 
360;  Burt  v.  Evory,  .133  U.  S.  353;  Holland  v. 
Shipley,  127  U.  S.  396;  Grier  v.  Wilt,  120  17.  S. 
412;  Stephenson  v.  Brooklyn  Cross-Town  R. 
Co.,  114  U.  S.  154;  Zane  v.  Soffe,  no  U.  S. 
200;  National  Hollow  Brake-Beam  Co.  v.  In- 
terchangeable Brake-Beam  Co.,  (C.  C.  A.)  106 
Fed.  Rep.  701;  Expanded  Metal  Co.  v.  Board 
of  Education,  103  Fed.  Rep.  287;  Chuse  v.  Ide, 
(C.  C.  A.)  8g  Fed.  Rep.  491;  Huntington  Dry 
Pulverizer  Co.  v.  Whitaker  Cement  Co.,  89 
Fed.  Rep.  323;  U.  S.  Grass  Co.  v.  Atlas  Glass 
Co.,  88  Fed.  Rep.  493;  Rowlett  v.  Anderson, 
76  Fed.  Rep.  827;  Missouri  Lamp,  etc.,  Co.  v. 
Stempel,  75  Fed.  Rep.  583;  McCormick  Har- 
vesting Mach.  Co.  v.  Aultman,  58  Fed.  Rep. 
773;  Kingsley  v.  Union  Bridge  Co..  55  Fed. 
Rep.  656;  Cutcheon  v.  Herrick,  52  Fed.  Rep. 
147;  Corbin  Cabinet  Lock  Co  v.  Eagle  Lock 
Co.,  52  Fed.  Rep.  980;  Consolidated  Electric 
Light  Co.  v.  McKeesport  Light  Co.,  40  Fed. 
Rep.  21;  Vernon  v.  Heberling,  31  Fed.  Rep. 
347;  Hill  v.  Sawyer,  31  Fed.  Rep.  282;  Sprague 
v.  Adriance,  3  B.  &  A.  Pat.  Cas.  124,  22  Fed. 
Cas.  No.  13,24s;  Smith  v.  Prior.  2  Sawy.  (U. 
S.)  461,  22  Fed.  Cas.  No.  13,095:  Pitts  v.  Wem- 
ple,  1  Biss.  (U.  S.)  87,  19  Fed.  Cas.  No.  11,194; 
Mann  v.  Bayliss,  10  Pat.  Off.  Gaz.  789,  16  Fed. 
Cas.  No.  9,034;  Estabrook  v.  Dunbar,  2  B.  & 
A.  Pat.  Cas.  427,  S  Fed.  Cas.  No.  4,535;  Bur- 
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6.  Pioneer  and  Subsidiary  or  Secondary  Inventions.  —  A  pioneer  invention  is 
one  covering  a  function  never  before  performed,  or  a  wholly  novel  device,  or 
one  of  such  novelty  and  importance  as  to  mark  a  distinct  step  in  the  progress 
of  the  art,  as  distinguished  from  a  mere  improvement  or  perfection  of  what 
has  gene  before.  A  patent  for  such  an  invention  will  be  construed  as  broadly 
and  liberally  as  its  terms  will  admit,  in  order  fully  to  protect  the  actual  inv<  n 
tion.1  Subsidiary  or  secondary  inventions  which  are  mere  improvements  on 
an  existing  and  well-known  state  of  things  are  not  so  broadly  or  liberally  con- 
strued, and  are  often  limited  to  the  precise  device  or  arrangement  described.2 


den  v.  Corning,  2  Fish.  Pat.  Cas.  477,  4  Fed. 
Cas.  No.  2,143. 

See  also  supra,  this  section.  Construction  to 
Sustain  Patent. 

The  Patentee  Is  Estopped  to  deny  the  correct- 
ness of  Che  description  in  the  specifications  of 
the  existing  state  of  the  art.  Heaton  Peninsu- 
lar Button  Fastener  Co.  v.  Schlochtmeyer,  69 
Fed.  Rep.  592. 

1.  Pioneer  Inventions  —  Patent  Broadly  Con- 
strued.—  Proctor  v.  Bennis,  36  Ch.  D.  746; 
Badische  Anilin,  etc.,  Fabrik  v.  Levinstein,  24 
Ch.  D.  171;  Curtis  v.  Piatt,  3  Ch.  D.  135,  note; 
Smith,  etc.,  Mfg.  Co.  v.  Sprague,  123  U.  S. 
249;  McCormick  Harvesting  Mach.  Co.  v. 
Aultman,  37  U.  S.  App.  299;  McCormick  v. 
Talcoti,  20  How.  (U.  S.)  402;  Westinghouse 
v.  Boyden  Power  Brake  Co.,  170  U.  S.  537; 
Deering  v.  Winona  Harvester  Works,  155  U. 
S.  286;  Keystone  Mfg.  Co.  v.  Adams,  151  U. 
S.  139;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S. 
186:  Sessions  v.  Romadka,  145  U.  S.  29;  Hoyt 
v.  Home,  145  (J.  S.  302;  Royer  v.  Schultz 
Belting  Co.,  135  U.  S.  319;  Morley  Sewing 
Mach.  Co.  v.  Lancaster,  129  U.  S.  264;  Bene 
v.  Jeantet,  129  U.  S.  683;  Consolidated  Safety 
Valve  Co.  v.  Crosby  Steam  Gauge,  etc.,  Co., 
113  U.  S.  157;  Clough  v.  Barker,  106  U.  S,  166; 
Stow  v.  Chicago,  104  U.  S.  547;  Tilghman  v. 
Proctor,  102  U.  S.  721;  Chicago,  etc.,  R.  Co. 
v.  Sayles,  97  U.  S.  554;  Ives  v.  Hamilton,  92 
U.  S.  426;  Kitselman  v.  Kokomo  Fence  Mach. 
Co.,  (C.  C.  A.)  io3  Fed.  Rep.  632;  Ford  v.  Ban- 
croft, (C.  C.  A.)  98  Fed.  Rep.  309;  Campbell 
Printing-Press,  etc.,  Co.  v.  Duplex  Printing- 
Press  Co.,  86  Fed.  Rep.  333;  Consolidated  Car- 
Heating  Co.  v.  West  End  St.  R.  Co.,  (C.  C.  A.) 
85  Fed.  Rep.  662;  Bonnette  Arc  Lawn  Sprink- 
ler Co.  v.  Koehler,  (C.  C.  A.)  82  Fed.  Rep.  428; 
Hart,  etc.,  Mfg.  Co.  v.  Anchor  Electric  Co.,  82 
Fed.  Rep.  912;  Norton  v.  Jensen,  81  Fed.  Rep. 
494;  Von  Schmidt  v.  Bowers,  (C.  C.  A.)  80  Fed. 
Rep.  121;  Muller  v.  Lodge,  etc.,  Mach.  Tool 
Co  ,  77  Fed.  Rep.  621;  Stirling  Co.  v.  Pier- 
point  Boiler  Co.,  72  Fed.  Rep.  780;  Reminder 
Lock  Co.  v.  Adler,  71  Fed.  Rep.  183;  Rogers 
Typograph  Co.  v.  Mergenthaler  Linotype  Co., 
(C.  C.  A.)  64  Fed.  Rep.  801;  Groth  u.  Inter- 
national Postal  Supply  Co.,  (C.  C.  A.)  61  Fed. 
Rep.  284;  Ames,  etc.,  Co.  v.  Woven-Wire 
Mach.  Co.,  59  Fed.  Rep.  702:  Boston  Lasting 
Mach.  Co.  v.  Woodward,  53  Fed.  Rep.  481; 
National  Cash  Register  Co.  v.  American  Cash 
Register  Co..  (C.  C.  A.)  53  Fed.  Rep.  367; 
Brush  Electric  Co.  v.  Electric  Imp.  Co.,  52 
Fed.  Rep.  965;  Harmon  v.  Struthers,  43  Fed. 
Rep.  437;  May  v.  Fond  du  Lac  Countv,  27 
Fed.  Rep.  691 ;  Standard  Measuring  Mach.  Co. 
v.  Teague,  15  Fed.  Rep.  390;  Kimball  v.  Hess, 
15  Fed.  Rep.  393. 


2.  Patents  for  Improvements  —  Brown  v.  Jack- 
son, (1895)  A.  C.  446;  Proctor  v.  Bennis,  36 
Ch.  D.  740;  Badische  Anilin,  etc.,  Fabrik  v. 
Livinstein,  24  Ch.  D.  156;  Newton  v.  Furst, 
etc.,  Mfg.  Co.,  119  U.  S.  373;  Wright  v.  Yueng- 
ling,  155  U.  S.  47;  Deering  v  Winona  Har- 
vester Works,  155  U,  S.  295;  Phoenix  Caster 
Co.  v.  Spiegel,  133  U.  S.  360;  Morley  Sewing 
Mach.  Co.  v.  Lancaster,  129  U.  S.  282;  Hendv 
v.  Golden  State,  etc.,  Iron  Works,  127  U.  S. 
370;  Weir  v.  Morden,  125  U.  S.  98;  Bragg  v. 
Fitch,  121  U.  S.  483;  Blake  v.  San  Francisco, 
113  U.  S.  679;  Duff  v.  Sterling  Pump  Co.,  107 
U.  S  639;  Wicke  v.  Ostrum,  103  U.  S.  469; 
Chicago,  etc.,  R.  Co.  v.  Sayles,  97  U.  S  556; 
Woodcock  v.  Parker,  1  Gall.  (U.  S.)  438,  30 
Fed.  Cas.  No.  17,971;  Whittemore  v.  Cutter, 
1  Gall.  (U.  S.)  478,  29  Fed.  Cas.  No.  17,601; 
Rapp  v.  Bard,  1  Fish.  Pat.  Cas.  196, 20  Fed.  Cas. 
No.  1 1,577  •  Davey  Pegging  Mach.  Co.  v.  Prouty, 
(C.  C.  A.)  107  Fed.  Rep.  505;  Winslow  v.  Bron- 
son,  106  Fed.  Rep.  178 ;  Consolidated  Store-Serv- 
ice Co.  v.  Seybold,  (C.  C.  A.)  105  Fed.  Rep.  978; 
Dodge  Mfg.  Co.  v.  Ohio  Valley  Pulley  Works, 
101  Fed,  Rep.  584;  McSherry  Mfg.  Co.  v. 
Dowagiac  Mfg.  Co.,  (C.  C.  A.)  101  Fed.  Rep. 
716;  National  Hollow  Brake  Beam  Co.  v.  In- 
terchangeable Brake  Beam  Co.,  99  Fed.  Rep 
758;  McBride  v.  Kingman,  (C.  C.  A.)  97  Fed. 
Rep.  217;  Westinghouse  Air-Brake  Co.  v.  New 
York  Air-Brake  Co.,  (C.  C.  A.)  96  Fed.  Rep. 
991;  Union  Switch,  etc.,  Co.  v.  Philadelphia, 
etc.,  Co.,  (C.  C.  A.)  96  Fed.  Rep.  761;  Taber 
Bas-Relief  Photograph  Co.  v.  Marceau,  87  Fed. 
Rep.  871;  MacColl  v.  Crompton  Loom  Works, 
87  Fed.  Rep.  731;  Campbell  Printing-Pres;, 
etc.,  Co.  v.  Duplex  Printing-Press  Co.,  86  Fed. 
Rep.  320;  North  British  Rubber  Co.  v.  Jandorf, 
85  Fed.  Rep.  451;  Hart,  etc.,  Mfg.  Co.  v.  An- 
chor Electric  Co.,  82  Fed.  Rep.  911;  Adams 
Electric  R.  Co.  v.  Lindell  R.  Co..  (C.  C.  A.)  77 
Fed,  Rep.  432;  P.  H.  Murphy  Mfg.  Co.  v.  Ex- 
celsior Car-Roof  Co.,  (C.  C.  A.)  76  Fed.  Rep. 
965;  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  Rep. 
859;  Stirrat  v.  Excelsior  Mfg.  Co.,  (C.  C.  A.) 
61  Fed.  Rep.  980:  R.  E.  Dietz  Co.  v.  C.  T. 
Ham  Mfg.  Co.,  58  Fed.  Rep  367;  Smead 
Warming,  etc.,  Co.  ■?/.  Fuller,  etc.,  Co.,  (C.  C. 
A.)  57  Fed.  Rep.  626;  New  York  Paper-Bag 
Mach.,  etc.,  Co  v.  Hollingsworth,  etc.,  Co., 
(C.  C.  A.)  56  Fed.  Rep.  224;  Baum  v.  Will,  53 
Fed.  Rep.  373;  J.  L.  Mott  Iron  Works  v. 
Standard  Mfg.  Co.,  (C.  C.  A.)  53  Fed.  Rep. 
819:  Fox  v.  Perkins,  (C.  C.  A.)  52  Fed.  Rep 
205;  Gamewell  Fire  Alarm  Tel.  Co.  v.  Munici- 
pal Signal  Co.,  52  Fed.  Rep.  471;  Mosher  v. 
Joyce,  (C.  C.  A.)  51  Fed.  Rep.  441;  Standard 
Folding-Bed  Co.  v.  Osgood,  51  Fed.  Rep.  675; 
Dederick  v.  Seigmund,  (C.  C.  A.)  51  Fed.  Rep 
233;  Actiebolaget  Separator  v.  Sharpless,  50 
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Expert  and  Opinion  Evidence. 


Primary  and  pioneer  patents  cover  a  broader  range  of  equivalents  than  other 
patents.1 

7.  Meaning  of  Words  and  Phrases.  — Words  and  phrases  used  in  the  patent 
will  be  given  their  ordinary  meaning  unless  the  context  shows  that  they  art- 
used  in  a  different  sense.2  Technical  terms  will  be  given  the  meaning  in 
which  they  would  be  understood  by  those  skilled  in  the  art.3  The  language 
used  must  be  applied  to  the  subject-matter  described.4 

8.  Extrinsic  Evidence  in  General.  —  In  construing  the  specifications  and 
claims  of  a  patent,  it  is  the  duty  of  the  court  to  read  them  in  the  light  of  the 
conditions  and  usages  prevalent  at  the  time  they  were  written  in  the  art  to 
which  the  invention  relates,  and  extrinsic  evidence  is  admitted  for  this  pur- 
pose.* Evidence  is  admissible  to  show  the  meaning  of  terms  used  in  letters 
patent,  as  well  as  the  state  of  the  art.6 

9.  Expert  and  Opinion  Evidence.  —  The  court  cannot  be  compelled  to  receive 
the  testimony  of  experts  as  to  how  a  patent  ought  to  be  construed,  but  the 
judge  may  obtain  inform  ttion  from  experts,  if  he  desires  it,  and  such  testi- 
mony is  admissible  to  explain  the  meaning  of  technical  terms.7 


Fed.  Rep  87;  Dudley  E.  Jones  Co.  v.  Munger 
Improved  Collon  Mach.  Mfg.  Co  .  (C.  C.  A.) 
49  Fed.  Rep.  61;  Hammond  Buckle  Co.  v. 
Hathaway,  48  Fed.  Rep.  305;  Zan  v.  Quong 
Sang  Lung,  47  Fed.  Rep.  901 ;  Peoria  Target 
Co.  v.  Cleveland  Target  Co.,  47  Fed.  Rep.  728; 
Murbarger  v.  Baker,  46  Fed.  Rep.  286;  Sackett 
v.  Smith,  42  Fed  Rep.  846;  Schuetle  v.  Ander- 
s  >n,  42  Fed.  Rep.  156;  Koch  v.  Bolz,  42  Fed. 
Rep.  454;  E  igle  Mfg.  Co.  v.  Miller,  41  Fed. 
Rep.  351;  Ball  Glove  Fastening  Co.  v.  Ball, 
etc.,  Fastener  Co.,  39  Fed.  Rep.  790;  Gordon  v. 
Warder,  38  Fed.  Rep.  592;  Vernon  v.  Heberling, 
31  Fed.  Rep.  347;  Crocker  v.  Cutler  Tower  Co.. 
29  Fed.  Rep.  456;  Osceola  Mfg.  Co.  v.  Pie,  28 
Fed.  Rep  83;  Johnston  Rulfier  Co.  v.  Avery 
Mach.  Co.,  28  Fed.  Rep.  193";  Dyer  v.  National 
Hod  Elevating  Co.,  i\  Fed.  Rep.  182:  Joyce  z>. 
Chillicothe  Foundry,  etc..  Works,  15  Fed.  Rep. 
260;  Delaware  Coal,  etc.,  Co.  v.  Packer,  3  N. 
J.  L.  J.  173. 

1.  Difference  in  Range  of  Equivalents.  —  Mc- 
Cormick  z>.  Talc o It,  20  How.  (U.  S.)  405;  Le- 
high Valley  R.  Co.  v.  Kearney,  158  U.  S.  461; 
Miller  v.  Eagle  Mfg.  Co  ,  151  U.  S.  1S6;  Phoe- 
nix Caster  Co.  v.  Spiegel,  133  U.  S.  360;  Mor- 
ley  Sewing  Mach.  Co  Lancaster,  129  U.  S. 
264;  Duff  v.  Sterling  Pump  Co.,  107  U.  S.  636; 
National  Hollow  Brrke-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A.)  106 
Fed.  Rep.  710;  Goodyear  Dent  al  Vulcanite  Co. 
v.  Davis,  102  U.  S.  230;  Imhaeuser  v.  Buerk, 
101  U.  S.  647;  Chicago,  etc.,  R.  Co.  v.  Sayles, 
97  U.  S.  554;  McSherry  Mfg.  Co.  v.  Dovvagiac 
Mfg.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  716;  Nutter 
v.  Brown,  (C.  C  A.)  98  Fed.  Rep  892;  Schroe- 
der  v.  Brimmer,  98  Fed.  Rep  8S0;  King  Ax 
Co.  v.  Hubbard,  (C.  C.  A.)  97  Fed.  Rep.  795; 
Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co., 
(C.  C.  A.)  94  Fed.  Rep.  524;  Penfield  v.  Cham- 
bers Bros.  Co.,  (C.  C.  A.)  92  Fed.  Rep.  630; 
Brill  v.  St.  Louis  Car  Co.,  (C.  C.  A.)  90 
Fed.  Rep.  666;  Hubbard  v.  King  Ax  Co., 
89  Fed.  Rep.  713;  Muller  v.  Lodge,  etc., 
Mach.  Tool  Co.,  (C.  C.  A.)  77  Fed.  Rep. 
621;  Adams  Electric  R.  Co.  v.  Lindell  R. 
Co.,  (C.  C.  A.)  77  Fed.  Rep.  432;  Reminder 
Lock  Co.  v.  Adler.  71  Fed,  Rep.  183;  McCor- 
mick  Harvesting  Mach.  Co.  v.  Aultman,  (C. 
C.  A.)  69  Fed.  Rep.  371;  Schuyler  Electric  Co. 


v.  Electric  Engineering,  etc.,  Co.,  (C.  C.  A.)06 
Fed.  Rep.  313;  Rogeis  Typograph  Co.  v.  Mer- 
genthaler  Linotype  Co.,  (C.  C.  A.)  64  Fed. 
Rep.  803;  Stirrat  v.  Excelsior  Mfg.  Co.,  (C.  C. 
A.)  61  Fed.  Rep.  980;  R.  E.  Dietz  Co.  jr.  C.  T. 
Ham  Mfg.  Co  ,  58  Fed.  Rep.  367;  Harmon  v. 
Struihers,  43  Fed.  Rep.  437;  Tatum  v.  Gregory, 
41  Fed.  Rep.  142.  And  see  cases  cited  in  the 
two  preceding  notes.  See  also  infra,  this  title. 
Infringement,  subdiv.  2.  a.  (7)  Use  of  Equiva- 
lents. 

2.  Particular  Words  and  Phrases.  —  U.  S.  Re- 
pair, etc.,  Co.  v.  Assyrian  Asphalt  Co.,  96  Fed. 
Rep.  235;  Computing  Scale  Co.  v.  Keystone 
Store  Service  Co.,  88  Fed.  Rep.  788;  Bennett 
v.  Schooley,  75  Fed.  Rep.  392;  Gould  Coupler 
Co.  v.  Trojan  Car-Coupler  Cc,  (C.  C.  A.)  74 
Fed.  Rep.  794;  American  Sulphite  Pulp  Co. 
v.  Howland  Falls  Pulp  Co  ,  70  Fed.  Rep.  986; 
Holtzer  v.  Consolidated  Electric  Mfg.  Co.,  60 
Fed.  Rep.  748;  Pittsburgh  Reduction  Co.  v. 
Cowles  Electric  Smelling,  etc.,  Co.,  55  Fed 
Rep.  301;  Henzel  v.  California  Electrical 
Works,  51  Fed.  Rep.  754.  7  U.  S.  App.  239; 
California  Electrical  Wotks  v.  Henzel,  48  Fed. 
Rep.  375;  Electrical  Accumulator  Co.  v.  Julitn 
Electric  Co.,  38  Fed.  Rep.  117;  Michaelis 
z\  Roessler,  34  Fed  Rep.  325;  Richardson  v. 
Bresnahan,  23  Fed.  Rep.  897;  Tilghman  v. 
Mitchell,  2  Fish.  Pat.  Cas.  518,  23  Fed.  Cas. 
No.  14.043. 

3.  Melvin  v.  Potter,  91  Fed.  Rep.  151.  Bui 
see  Co.vles  Eleciric  Smelting,  etc.,  Co.  v.  Low- 
iev,  79  Fed.  Rep.  331,  47  U.  S.  App.  531. 

4.  Kiajewski  v.  Pharr,  (C.  C.  A.)  105  Fed. 
Rep.  514. 

5.  Extrinsic  Evidence.  —  Eachus  v.  Broomall, 

115  U.  S.  429;  Allen  Grimes,  89  Fed.  Rep. 
869;  Giant  Powder  Co.  v.  California  Vigorit 
Powder  Co.,  4  Fed.  Rep.  720;  Johnson  v.  Root, 
1  Fish.  Pat.  Cas.  351.  13  Fed.  Cas.  No.  7,411. 

6.  Webster  Loom  Co.  e>.  Higgins,  105  U. 
S.  5S0 

7.  Expert  and  Opinion  Evidence. —  Winans  v. 

New  York,  etc.,  R.  Co.,  21  How.  (U.  S.)  88; 
Corning  y.  Burden,  15  How.  (U.  S.)  252;  Sey- 
mour v.  Osborne,  11  Wall.  (U.  S.)  516:  Com- 
puting Scale  Co.  v.  Keystone  Store  Service 
Co.,  SS  Fed.  Rep.  788;  Campbell  Printing- 
Press,  etc.,  Co.  v.  Duplex  Printing- Press  Co., 
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10.  Proceedings  in  Patent  Office.  —  Where  a  patentee  in  the  course  of  the 
proceedings  in  the  patent  office,  and  in  consequence  of  rulings  there  made, 
inserts  in  his  specification  and  claims  limitations  and  restrictions  for  the  pur- 
pose of  obtaining  a  patent,  he  cannot,  after  he  has  obtained  it,  insist  that  it 
shall  be  construed  as  it  would  have  been  construed  if  such  limitations  and 
restrictions  were  not  contained  in  it.  The  patent  must  be  construed  and 
limited  with  a  view  to  such  amendments.1  The  proceedings  in  the  patent 
office  may  be  considered  as  showing  the  intent  in  granting  and  accepting  the 
patent,2  and  the  courts  should  not  enlarge  claims  beyond  the  patent  office 


S6  Fed.  Rep.  320;  National  Cash-Register  Co. 
v,  American  Cash-Register  Co.,  47  Fed.  Rep. 
212;  Batten  u.  Clayton,  2  Fed.  Cas.  No.  1,105; 
Jackson  v.  Allen,  120  Mass.  64. 

1.  Limitations  Imposed  by  Patent  Office. —  Hub- 
bell  v.  U.  S.,  179  U.  S.  77;  McCarty  v.  Lehigh 
Valley  R.  Co.,  160  U  S.  no;  Du  Bois -/.  Kirk, 
158  U.  S.  58;  Lehigh  Valley  R.  Co.  v.  Kearney, 
158  U.  S.  461;  Morgan  Envelope  Co.  v.  Albany 
Perforated  Wrapping  Paper  Co.,  152  U.  S.425; 
Knappr.  Morss,  150  (J.,S.  221;  Corbin  Cabinet 
Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  38; 
Royer  v.  Coupe.  146  U.  S.  532,  Electric  Gas- 
Lighting  Co.  v.  Boston  Electric  Co.,  139  U.  S. 
481;  Dobson  v.  Lees,  137  U.  S.  258;  Haines 
v.  McLaughlin,  135  U.S.  584;  Yale  Lock  Mfg. 
Co.  Berkshire  Nat.  Bank,  135  U.  S.  342; 
Phoenix  Caster  Co.  v.  Spiegel.  133  U.  S.  360, 
26  Fed.  Rep.  272;  Roemer  :\  Peddie,  132  U. 
S.  313,  27  Fed.  Rep.  702;  Watson  v.  Cincinnati, 
etc.,  R.  Co.,  132  U.S.  161 ;  McConnick  v.  Gra- 
ham, 129  U.  S.  i;  Crawford  v.  Heysinger,  123 
U.  S.  589;  Sutter  v.  Robinson,  119  U.  S.  530; 
Harishorn  v.  Saginaw  Barrel  Co.,  119  U.  S. 
664;  Many  Jagger,  1  Blatchf.  (U.  S.)  387; 
Blanchard  s  Gun  Stock  Turning  Factory  v. 
Warner,  1  Blatchf.  ( U.  S.)  27S;  Shepard  v. 
Carrigan,  116  U.  S.  593;  Sargent  v.  Hall  Safe, 
etc.,  Co.,  114  U.  S.  63;  Lehigh  Valley  R.  Co. 
v.  Mellon,  104  U.  S.  112;  James  v.  Campbell, 
104  U.  S.  356;  Miller  v.  Bridgeport  Brass  Co., 
104  U.  S.  350;  Hopkins,  etc.,  Mfg.  Co.  -o.  Cor- 
bin. 103  U.  S.  786;  Goodyear  Dental  Vulcanite 
Co.  v.  Davis,  102  U.  S.  222;  Leggett  v.  Avery, 
101  U.  S.  256;  Millard  v.  Chase,  (C.  C.  A.)  108 
Fed.  Rep.  399;  National  Hollow  Brake-Beam 
Co.  v.  Interchangeable  Brake-Beam  Co.,  (C. 
C.  A.)  106  Fed.  Rep.  693;  Reineke  v.  Dixon- 
Woods  Co.,  102  Fed.  Rep.  349,  42  C.  C.  A.  388; 
Campbell  Printing-Press,  etc.,  Mfg.  Co.  v. 
Duplex  Printing-Press  Co  ,  86  Fed.  Rep.  319, 
101  Fed.  Rep.  282,  41  C.  C.  A.  351;  Anthony 
v.  Gennert,  99  Fed.  Rep.  95;  Coburn  Trolley- 
Track  Mfg.  Co.  v.  Chandler,  97  Fed.  Rep. 
333,  38  C.  C.  A.  201;  Irwin  v.  Hasseltnan, 
97  Fed.  Rep.  964,  38  C.  C.  A.  5S7;  Magic 
Light  Co.  v.  Economy  Gas-Lamp  Co,,  97 
Fed.  Rep.  87,  38  C.  C.  A.  56;  Cambria  Iron 
Co.  v.  Carnegie  Steel  Co.,  96  Fed.  Rep.  850, 
37  C.  C.  A.  593;  Heap  v.  Greene,  (C.  C.  A.) 
91  Fed.  Rep.  792;  Norton  v.  Jensen.  90  Fed. 
Rep.  415,  81  Fed.  Rep.  494:  Brill  v.  St. 
Louis  Car  Co.,  (C.  C.  A.)  90  Fed.  Rep.  666; 
Griffith  7y.  Shaw.  89  Fed.  Rep.  313;  Kelly  v. 
Clow,  89  Fed.  Rep.  297,  Perkins  Electric 
Switch  Mfg.  Co.  v.  Gibbs  Electric  Mfg.  Co., 
87  Fed.  Rep.  922;  Stearns  v.  Russell,  85  Fed. 
Rep.  218.  54  U.  S.  App.  591:  Truman  v.  Deere 
Implement  Co.,  80  Fed.  Rep.  109;  Thomas  v. 
Rocket  Spring  Co..  77  Fed.  Rep.  420,  47  U.  S. 


App.  125;  Olmsted  v.  Andrews,  77  Fed.  Rep. 
S35,  46  U.  S.  App.  608;  Richardson  v.  Anini- 
can  Pin  Co.,  73  Fed.  Rep.  476;  Craig  v.  Michi- 
gan Lubricator  Co.,  72  Fed.  Rep.  173;  Wheaion 
v.  Norton,  70  Fed.  Rep.  833,  29  U.  S.  App.  409; 
Kennedy  v.  Solar  Refining  Co.,  69  Fed.  Rep. 
715;  Smith  v.  Macbeth,  67  Fed.  Rep.  137,  26 
U.  S.  App.  697;  Westinghouse  v.  Boyden 
Power-Brake  Co.,  66  Fed.  Rep.  997;  Rogers 
Typograph  Co.  y.  Mergenthaler  Linotype  Co  , 
64  Fed.  Rep.  802;  Shoemaker  v.  Merrow,  (C. 
C.  A.)  61  Fed.  Rep  945;  Johnson  v.  Olsen,  6r 
Fed.  Rep.  829;  Ball,  etc..  Fastener  Co.  v.  Ball 
Glove  Fastening  Co.,  58  Fed.  Rep.  818,  5  U. 
S.  App.  588,  60  Fed.  Rep  399,  21  U.  S.  App. 
87;  Temple  Pump  Co.  v.  Goss  Pump,  etc., 
Mfg.  Co.,  58  Fed.  Rep.  196,  18  U.  S.  App.  229; 
Babcock  v.  Clarkson,  58  Fed.  Rep  581;  Coll 
v.  Seneca,  56  Fed.  Rep.  154;  Merritt  v.  Middle- 
Ion,  55  Fed.  Rep.  976;  Macbeth  v.  Gillinder, 
54  Fed.  Rep.  169;  Reece  Buttonhole  Mach. 
Co.  v.  Globe  Buttonhole  Mach.  Co.,  54  Fed. 
Rep.  884;  J.  L.  Mott  Iron  Works  v.  Standard 
Mfg.  Co.,  53  Fed.  Rep.  819;  Hunt  Bros.  Fruit 
Packing  Co.  v.  Cassidy.  53  Fed.  Rep.  257,  7 
U.  S.  App.  424;  Stahl  v.  Williams,  52  Fed. 
Rep.  648;  Fox  v.  Perkins,  52  Fed.  Rep.  205,  6 
U.  S.  App.  200;  Douglas  v.  Abraham,  50  Fed. 
Rep  420;  Williams  v.  Goodyear  Metallic  Rub- 
ber Shoe  Co.,  49  Fed.  Rep.  245;  Essex  Button 
Co.  v.  Paul,  48  Fed.  Rep.  310;  Shaw  Stocking 
Co.  v.  Pearson,  48  Fed.  Rep.  234;  Brush 
Electric  Co.  v.  Julien  Electric  Co.,  41  Fed.  Rep. 
679;  Reed  v.  Smith,  40  Fed.  Rep.  882;  Gordon 
v.  Warder,  38  Fed.  Rep.  592;  Rodebaugh  v. 
Jackson,  37  Fed.  Rep.  882;  Blades  v.  Rand.  27 
Fed.  Rep.  93;  New  York  Belting,  etc.,  Co.  v. 
Sibley,  15  Fed.  Rep.  386,  /;/  ;v  Mond,  16  App. 
Cas.  (D.  C.)  351. 

2.  Proceedings  in  Patent  Office  as  Showing  In- 
tent.—  Goodyeat  Dental  Vulcanite  Co.  v.  Davis, 
102  U.  S.  222;  Magic  Light  Co.  v.  Economy 
Gas-Light  Co.,  97  Fed.  Rep.  87;  New  Depart- 
ure Bell  Co.  v.  Corbin,  88  Fed.  Rep.  901;  Mc- 
Cormick  Harvesting  Mach.  Co.  v,  Aultman, 
58  Fed.  Rep.  773;  Sugar  Apparatus  Mfg.  Co. 
v.  Yaryan  Mfg.  Co.,  43  Fed.  Rep.  140;  Wol- 
lensak  v.  Sargent,  41  Fed.  Rep,  53;  Trader  r>. 
Messmore,  1  B.  &  A.  Pat  Cas.  639,  24  Fed. 
Cas.  No.  14,132. 

Definitions  and  Admissions  Made  by  Applicant. 
—  New  York  Asbestos  Mfg.  Co.  v,  Ambler 
Asbestos  Air-cell  Covering  Co.,  103  Fed.  Rep. 
316. 

Agreement  by  Patentee  with  Commissioner.  — 

Pike  v.  Potter,  3  Fish.  Pat.  Cas.  55,  19  Fed. 
Cas.  No,  11,162. 

Abandoned  Application   as  evidence  in  con- 
struction of  patent,    ^ee  Hopkins,  etc.,  Mfg. 
Co.  v.  Corbin,  103  U.  S.  786. 
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construction  in  allowing  them.1  But  mere  communications  between  the 
patentee  or  his  attorney  and  the  patent  office,  not  carried  into  the  patent  as 
issued,  do  not  control  its  construction.3  The  language  of  the  patent  as  finally 
issued  is  always  the  controlling  consideration.3 

11.  Contemporaneous  Construction  of  Inventor.  —  The  contemporaneous  con- 
struction put  by  the  patentee  upon  his  own  invention  is  entitled  to  considera- 
tion, but  cannot  control  the  plain  terms  of  the  patent.4 

XI.  Title,  Conveyances,  and  Contracts  —  1.  In  General.  —  Patents  and 
interests  therein  may  be  owned,  transferred,  and  made  the  subject  of  contracts 
like  any  other  property,  subject  to  such  restrictions  or  conditions  as  may  arise 
out  of  the  nature  of  patent  rights  as  property,  or  as  are  imposed  by  law.5 

2.  Legal  or  Equitable  Title.  —  As  in  the  case  of  other  property,  the  legal 
title  to  a  patent  may  be  in  one  person  and  the  equitable  title  in  another.6 
And  in  such  case  a  court  of  equity  will  ordinarily  treat  the  holder  of  the  legal 
title  as  trustee  for  the  equitable  owner.7  But  the  legal  title  will  prevail  over 
the  equitable  title  unless  the  former  was  acquired  with  notice  of  the  latter.8 

3.  Co-ownership.  — Where  a  patent  is  issued  9  or  assigned  10  to  two  or  more 
persons  they  become  cotenants.  There  is  no  limitation  in  the  United  States 
of  the  number  of  persons  who  may  be  joint  owners  of  a  patent  right. 11  The 


1.  McCIain  v.  Ortmayer,  141  U.  S.  419; 
Burns  v.  Meyer,  100  U.  S.  671;  Geis  v.  Kim- 
ber,  36  Fed.  Rep.  105. 

2.  General  Communications  with  Patent  Office. 

r—  Acme  Flexible  Clasp  Co.  v.  Cary  Mfg.  Co., 
96  Fed.  Rep.  344;  Palmer  Pneumalic  Tire  Co. 
v.  Lozier,  84  Fed.  Rep.  659;  Consolidated 
Fastener  Co.  v.  Columbian  Fastener  Co.,  79 
Fed.  Rep.  795;  Societe,  etc.,  v.  Rehfuss,  75 
Fed.  Rep.  657;  Brush  Eleclric  Co.  7>.  Electric 
Imp.  Co.,  52  Fed.  Rep.  965;  Britton  v.  While 
Mfg.  Co.,  61  Fed.  Rep.  93;  Wirt  v.  Brown,  32 
Fed.  Rep.  283;  Piper  v.  Brown,  Holmes  (U. 
S.)  20,  19  Fed.  Cis.  No.  n,r8o.  See  Perkins 
Electric  Switch  Mfg.  Co.  v.  Gibbs  Eleclric 
Mfg.  Co.,  87  Fed.  Rep.  922. 

A  proposition  to  limit  the  claim,  made  by 
the  patentee  to  the  commissioner,  but  not  ac- 
cepted by  him,  is  not  binding.  Pike  v.  Potter, 
3  Fish.  Pat.  Cas.  55,  19  Fed  Cas.  No.  11,162. 

3.  Language  of  Patent  Controlling.  —  Good- 
year Dental  Vulcanite  Co.  v.  Gardner,  4  Fish. 
Pat.  Cas.  224,  10  Fed.  Cas.  No.  5,591 ;  Singer 
Mfg.  Co.  v.  Cramer,  (C.  C.  A.)  109  Fed.  Rep. 
(152;  Magic  Light  Co.  v.  Economy  Gas-Lamp 
Co.,  97  Fad.  Rep  87;  Consolidated  Fastener 
Co.  v.  Columbian  Fastener  Co.,  79  Fed.  Rep. 
795;  Jackson  v.  Birmingham  Brass  Co  ,  79 
Fed.  Rep  801,  51  U.  S.  App  22;  Sugar  Appa- 
ratus Mfg.  Co.  v.  Yaryan  Mfg.  Co,,  43  Fed. 
Rep.  140;  Wirt  v.  Brown,  32  Fed.  Rep.  283; 
Piper  v.  Brown,  Holmes  (,U.  S.)  20,  19  Fed. 
Cas.  No.  11,180. 

4.  Contemporaneous  Construction  of  Inventor. 
—  Goodyear  Dental  Vulcanite  Co.  v.  Davis, 

102  U.-S.  227;  Kutsheedt  Mfg.  Co.  v.  Naday, 

103  Fed.  Rep.  948;  MacColl  v.  Knowles  Loom 
Works,  95  Fed.  Rep.  982;  Beach  Hobbs, 
82  Fed.  Rep.  916;  Matheson  v.  Campbell, 
78  Fed.  Rep.  910,  24  C.  C.  A.  384;  Elgin  Co- 
operative Butter-Tub  Co.  v.  Creamery  Package 
Mfg.  Co.,  80  Fed.  Rep.  293,  53  U.  S.  App.  104; 
Wright  v.  Postal,  44  Fed.  Rep.  352:  Trader  v. 
Messmore,  1  B  &  A.  Pat.  Cas.  639,  24  Fed. 
Cas.  No.  14,132;  Wells  v.  Jacques,  1  B  &  A. 
Pat.  Cas.  60,  29  Fed.  Cas.  No.  17,398;  Stow  v. 
Chicago.  8  Biss.  (U.  S.)  47,  23  Fed.  Cas.  No. 
13,512;  Foss  v.  Herbert,  1  Biss.  (U.  S.)  121.  9 
Fed.  Cas.  No.  4,957.    But  see  Couse  v.  Johnson, 


4  B.  &  A.  Pat.  Cas.  501,  6  Fed.  Cas.  No. 

3,288. 

5.  See  generally  the  sections  immediately 
following,  and   supra,  this    title,  Definition , 

Origin.,  and  Nature. 

6.  Davis  Improved  Wrought  Iron  Wagon 
Wheel  Co.  v.  Davis  Wrought  Iron  Wagon  Co  , 
20  Fed.  Rep.  699,  22  Blatchf.  (U.  S.)  221.  See 
infra,  this  section.  Transfer  of  Patent  Rights 
—  Assignments  —  What  Constitutes  Assignment — 
Recording. 

I.  Whiting  v.  Graves,  3  B.  &  A.  Pat.  Cas. 
222.  See  also  Hapgood  v.  Rosenstock,  23 
Blatchf.  (U.  S.)  95,  23  Fed.  Rep.  86;  Day  ». 
Candee,  3  Fish.  Pat  Cas  9. 

8.  Prime  v.  Brandon  Mfg.  Co.,  16  Blatchf. 
(U.  S.)  453.;  Davis  Improved  Wrought  Iron 
Wagon  Wheel  Co.  v.  Davis  Wrought  Iron 
Wagon  Co  ,  22  Blatchf.  (U.  S.)  221,  2C  Fed. 
Rep.  699;  Faulkner  v.  Empire  State  Nail  Co., 
(C.  C.  A.)  67  Fed.  Rep.  913.  And  see  infra. 
this  section,  Transfer  of  Patent  Rights — As- 
signments —  Agreement  to  Assign. 

9.  Joint  Patentees  Cotenants.  —  Mathers  v. 
Green,  L.  R.  1  Ch.  29;  Bariett  ?:  Hall,  1  Ma- 
son (U.  S.)  447;  Pills  v.  Hall,  3  Blatchf.  (U. 
S.)  207;  Dunham  v.  Indianapolis,  etc.,  R.  Co.. 
7  Biss.  (U.  S.)  223;  Levy  v.  Daitlebaum,  63 
Fed.  Rep.  992;  Fraser  v.  Gates,  118  111.  99. 
See  also  Cuyler  v.  Bradt,  2  Cai.  Cas.  (N.  Y.)  326. 

Where  a  joint  application  by  two  persons  is 
rejected,  a  patent  for  the  same  invention  sub- 
sequently obtained  by  one  of  them  in  his  own 
name  inures  to  both,  and  they  are  joint  own- 
ers.   Vetter  v.  Lentzinger,  31  Iowa  182. 

Under  an  agreement  that  a  patent  is  to  be 
taken  out  in  the  joint  names  of  two  or  moic 
persons,  or  for  their  joint  benefit,  the  parlies 
are  in  equity  joint  owners.  Duke  v.  Graham. 
19  Fed.  Rep.  647:  Whiting  v.  Graves,  3  B.  & 
A.  Pal.  Cas.  222;  Blakeney  v.  Goode,  30  Ohio 
St.  350  See  also  Fire  Extinguisher  Mfg.  Co. 
v.  Graham,  16  Fed.  Rep.  543. 

10.  Cotenancy  by  Assignment. — Steers  v.  Rog- 
ers, (iSg3)  A.  C.  232,  affirming  (1892)  2  Ch.  13 
See  also  infra,  this  section,  Partial  Assign 
men  is. 

II.  Vose  v.  Singer,  4  Allen  (Mass.)  226,  Si 
Am.  Dec.  696. 
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exact  mutual  rights  and  liabilities  of  co-owners  of  patents  are  perhaps  not  fully 
settled  in  all  respects,  the  peculiar  nature  of  patent  rights  as  property  making 
it  difficult  in  some  cases  to  apply  the  ordinary  rules  of  the  law  of  cotenancy.1 
Assignment  by  Cotenant.  —  One  part  owner  may  assign  his  undivided  interest 
without  the  consent  of  his  co-owner,3  and  the  latter  cannot  sue  the  assignee 
for  infringement.3 

Use  of  Patent.  —  Each  co-cwner  may  use  the  patented  invention  with  or 
without  the  consent  of  his  co-owner,  and  without  being  liable  to  account  to 
him  for  profits.4 

License  by  One  Co-owner.  —  A' license  granted  by  one  co-owner  of  a  patent  is 
valid  as  against  the  licensor  and  his  co-owners,5  and  the  licensee  is  liable  to 
the  licensor  for  the  agreed  price,6  but  he  is  not  liable  to  the  other  co-owners.7 
There  are  intimations  in  some  of  the  cases  that  the  licensor  is  liable  to 
account  to  his  co-owner  for  what  he  receives  from  the  license,8  but  in  a  recent 
case  it  has  been  held  that  he  is  not  so  liable.9 

Right  to  Sue.  —  One  of  several  co-owners  may  sue  alone  to  recover  royalties 
and  profits  due  for  the  use  of  the  patent.10 

Co-owners  May  Become  Partners  by  agreement, 11  but  in  the  absence  of  such  agree- 
ment they  are  not  partners.13 

Power  to  Bind  Co-owner.  —  One  part  owner  cannot  bind  his  co-owner  by  any 
special  contract  with  an  assignee  of  the  patent,  not  connected  with  the  enjoy- 
ment and  exercise  of  the  common  privilege  under  the  patent.13  Nor  can  one 
part  owner  prejudice  the  rights  of  his  co-owners,  as  by  a  release  of  the  right 
to  recover  damages  for  an  infringement,  or  otherwise.14 


1.  See  Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed. 
Rep.  697;  Vose  v.  Singer,  4  Allen  (Mass.)  226, 
81  Am.  Dec.  696,  Gates  v.  Fraser,  9  111.  App. 

62_|. 

The  Result  of  the  Authorities  as  to  the  rights 
and  liabilities  of  the  co-owners  of  a  patent, 
when  not  modified  by  contract  or  agreement 
among  themselves,  is  stated  in  a  recent  case  as 
foil  >ws:  "  Where  a  patent  belongs  to  several 
persons  in  common,  each  co-owner  can  assign 
his  share,  and  sue  for  an  infringement,  and 
can  also  work  the  patent  himself,  give  licenses 
to  work  it,  and  sue  for  royalties  payable  to 
him  tor  its  use,  and  is  entitled  to  retain  for  his 
own  benefit  whatever  profit  he  may  derive 
from  the  working,  although  he  may  be  liable 
to  account  for  what  he  receives  in  respect  of 
the  licenses."  Pusey,  etc.,  Co.  v.  Milier,  61 
Fed.  Rep.  401. 

This  seems  to  be  a  correct  statement  of  the 
law,  except,  perhaps,  as  to  the  liability  to  ac- 
count for  profits  derived  from  licenses.  See 
generally  the  title  Joint  Tenants  and  Ten- 
ants in  Common,  vol.  17,  p.  646.  And  see 
infra,  this  subdivision. 

2.  Co-owner  May  Assign  His  Interest.  —  May 
V.  Chaffee.  2  Dill.  (U.  S.)  385;  Pitts  v.  Hall,  3 
Blatchf.  (U.  S.)  201  balance,  etc.,  Mfg.  Co. 
v.  National  Enameling,  etc.,  Co.,  108  Fed. 
Rep.  77. 

Where  One  Part  Owner  Sells  the  Entire  Patent 

the  other  co-owner  may  recover  from  him  his 
proportionate  share  of  the  price.  Harrison  v. 
Ingersoll,  56  Mich.  36. 

3.  Lalance,  etc.,  Mfg.  Co.  v.  National  Enam- 
eling, etc.,  Co.,  108  Fed.  Rep.  77. 

4.  Use  of  Patent  by  Co-owner. —  Mathers  v. 
Green,  L.  R.  1  Ch.  29;  Steers  z.  Rogers,  (1893)  A. 
C.  232;  Heyl-Dia  v.  Edmunds,  81  L.T.  N.  S.  579; 
Blackledge  v.  Weir,  etc.,  Mfg.  Co.,  (C.  C.  A.) 
108  Fed.  Rep.  71;  Washburn,  etc.,  Mfg.  Co. 
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v.  Chicago  Galvanized  Wire  Fence  Co.,  109  111. 
71;  Gates  v.  Fraser,  9  III.  App.  624,  affirmed 
118  III.99;  Vose  z:  Singer,  4  Allen  (Mass,)  226, 
8r  Am.  Dec.  696;  De  Witt  v.  Elmira  Nobles 
Mfg.  Co.,  66  N.  Y.  459,  23  Am.  Rep.  73;  Marsh 
v.  Newark  Heating,  etc..  Mach.  Co.,  57  N. 
].  L.  36.  See  also  Pusey,  etc.,  Co.,  v.  Miller, 
61  Fed.  Rep.  401. 

But  he  may  become  so  liable  where  there  is 
an  express  agreement  to  that  effect.  Gates  v. 
Fraser,  9  111.  App.  624,  affirmed  118  111.  99. 

5.  License  by  One  Co-owner.  —  Clum  v.  Brewer, 
2  Curt  (U.  S.)  506;  De  Witt  v.  Elmira  Nobles 
Mfg.  Co.,  66  N.  Y.  459,  23  Am.  Rep.  73;  and 
cases  cited  in  notes  immediately  following. 

6.  Dunham  v.  Indianapolis,  etc.,  R.  Co.,  7 
Biss.  (U.  S.)  223. 

7.  Pusey,  etc.,  Co.  v.  Miller,  61  Fed.  Rep. 
401.  See  also  Curran  v.  Burdsall,  20  Fed. 
Rep.  837. 

8.  Liability  of  Licensor  to  Account  to  Co-owners. 

—  See  Curran  v.  Burdsall,  20  Fed.  Rep.  835; 
Aspinwall  Mfg.  Co.  Gill,  32  Fed.  Rep.  697; 
Pusey,  etc.,  Co.  v.  Miller,  61  Fed.  Rep.  401; 
Dunham  v.  Indianapolis,  etc.,  R.  Co.,  7  Biss. 
(U.  S.)  223;  De  Witt  v.  Elmira  Nobles  Mfg. 
Co.,  66  N.  Y.  459,  23  Am.  Rep.  73. 

9.  Blackledge  v.  Weir,  etc.,  Mfg.  Co.,  (C.  C. 
A.)  108  Fed.  Rep.  71.  See  also  Mathers  v. 
Green,  L.  R.  1  Ch.  29;  Gates  v.  Fraser,  9  111. 
App.  624. 

10.  Sheehan  v.  Great  Eastern  R.  Co.,  16  Ch. 
D.  59. 

11.  See  infra,  this  section.  Partnership. 

12.  Pitts  v.  Hall,  3  Blatchf.  (U.  S.)20l;  Fraser 
v.  Gates,  118  111.  99;  Marsh  v.  Newark  Heat- 
ing etc.,  Mach.  Co.,  57  N.  J.  L.  36. 

13.  Power  to  Bind  Co-owner.  —  Lawrence  v. 
Dale,  3  Johns.  Ch.  (N.  Y.)  23;  M'Neven  v. 
Livingston,  17  Johns.  (N.  Y.)  437. 

14.  Release  by  Cotenant.  —  In  re  Horsley.  I.. 
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Special  Agreements.  —  The  mutual  rights  and  liabilities  of  the  co-owners  may 
be  modified  or  determined  by  special  agreements  between  them.1 

Estoppel  of  Co-owners. — Where  two  persons  unite  in  obtaining  a  joint  patent 
neither  can  set  up  a  prior  patent  issued  to  himself  for  the  same  invention.2 

4.  Partnership.  —  Patent  rights  may  be  held  in  partnership  like  other  prop- 
erty, the  mutual  rights  and  liabilities  of  the  partner  being  determined  by  the 
agreement  of  the  parties  and  the  general  law  of  partnership.3 

5.  Invention  by  Employee. — An  invention  made  by  one  employee  wholly 
independently  of  his  employment  and  without  any  assistance  from  his 
employer  belongs  to  the  inventor.4 

6.  Transfer  of  Patent  Rights  —  a.  ASSIGNMENTS  —  (i)  In  G me ra/  —  Defi- 
nition. —  A  patent  right  being  created  by  the  federal  laws  may  be  transferred 
only  when  and  in  the  manner  authorized  by  such  laws. 5 

The  Statute  Provides  that  "  every  patent  or  any  interest  therein  shall  be 
assignable  in  law,  by  an  instrument  in  writing;  and  the  patentee  or  his  assigns 
or  legal  representatives  may,  in  like  manner,  grant  and  convey  an  exclusive 
right  under  his  patent  to  the  whole  or  any  specified  part  of  the  United 
States."8 


R.  S  Ei  475;  Lalance,  etc.,  Mfg.  Co.  v.  Ha- 
b:rman  Mtg.  Co..  93  Fed.  Rep.  197. 

1.  Agreements  Between  Co-owners.  —  See  La- 
lance, etc  ,  Mfg.  Co.  v.  National  Enameling, 
etc.,  Co.,  10S  Fed.  Rep.  77;  Kinsman  v.  Park- 
hurst,  18  How.  (U.  S  )  289;  Hubenthal  v.  Ken- 
nedy, 76  Iowa  707;  Stearns  v.  Barrett,  1  Pick. 
(Mass.)  443,  11  Am.  Dec.  223;  Parkhurst  v. 
Kinsman,  6  N.  J.  Eq.  600;  Marston  v.  Stvett, 
66  N.  Y.  206,  23  Am.  Rep.  43;  Culp  v.  Allen, 
166  Pa.  St.  2S6;  Marsh  v.  Newark  Heating, 
etc  .  Macfa.  Cu  ,  57  N.  I.  L.  36. 

2.  E3toppel  of  Co-ownors.  —  Batrett  v.  Hall,  1 
Mason  (U.  S.)447;  Stearns  v.  Barrett,  1  Pick. 
(Miss.)  (.43,  11  Am.  Dec.  223. 

3.  Partnership  in  Patent  Rights  —  United  States. 
, —  McWilliams  Mfg.  Co.  v.  Biundell,  11  Fed. 
Rep.  419;  Keller  v.  Stolzenbach,  20  Fed.  Rep. 
47;  Ro.j;is  v.  Riessner,  30  Fed.  Rep.  525; 
Montross  v.  Mabie,  30  Fed.  Rep.  234;  Locke 
v.  Lane,  etc.,  Co.,  35  Fed.  Rep.  289;  Haffecke 
z\  Clark,  50  Fed.  Rep.  531;  Denning  v.  Bray, 
(C.  C.  A  )  61  Fed.  Rep.  651;  Lew  v.  Drutle- 
b.ium,  63  Fed.  Rep.  992;  Carroll  v.  Gold- 
schmidt,  80  Fe A  Rep.  520;  Mueller  v.  Mueller, 
(C.  C.  A.)  95  Fed.  Rep.  155;  Yale  Lock  Mfg. 
Co  71.  S  lrgerit,  117  U.  S.  536;  Wade  v.  Metcalf, 

^9  U.  S.  202,  16  Fed.  Rep.  130;  Ambler  v. 
Whipple,  20  Wall.  (U.  S.)  546;  Kinsman  v. 
Parkhurit,  18  How.  (U.  S  )  289. 

California  —  Hill  v.  Miller,  78  Cal.  149. 

District  of  Columbia.  —  Milton  v.  Kingsley, 
7  App.  Cas.  (D.  C.)  531. 

Illinois  — Scutt      Robertson,  127  III.  135. 

Iowa.  —  Vetter  v.  Lentzinger,  31  Iowa  182. 

Massachusetts.  —  Freeman  v.  Freeman,  136 
Mass.  260,  142  Mass.  98;  Bartlett  v.  Hoi  brook, 
1  Gray  (Mass.)  114. 

New  York.  —  O'Hara  v.  Harman,  14  N.  Y. 
App.  Di7.  167. 

Pennsylvania .  —  Blood  v.  Ludlow  Carbon 
Black  Co.,  150  Pa.  St.  1;  Hepworth  -■.  Hen- 
shall,  153  Pa.  St.  592. 

See  generally  the  title  Partnership,  ante, 
p.  2. 

4.  See  supra,  this  title,  Persons  Entitled  to 
Patents — Employers  and  Eniptoytts. 

5.  Patents  Transferable  Only  According  to  Fed- 
eral Laws.  — Jewett  v.  Atwood  Suspender  Co., 


100  Fed.  Rep.  647;  Ashcroft  z.  Walworth, 
Holmes  (U.  S.)  152;  Gordon  v.  Anthony,  16 
Blatchf .  (U.  S.)  234;  Gayler  v.  Wilder,  10  How. 
(U.  S.)  477;  Pacific  Bank  v.  Robinson,  57  Cal. 
520,  40  Am.  Rep.  120;  Peterson  v.  Sheriff,  115 
Cal  211. 

6.  Assignment  Authorized  by  Statute.  —  U.  S. 

Rev.  Stat..  £  489S.  1  his  section,  which  is  §  36 
of  the  Act  of  1870,  is  substantially  the  same 
as  §  11  of  the  Act  of  1836,  under  which  many 
of  the  cases  cited  in  this  connection  were  de- 
cided. The  change  of  phraseology  involves 
no  change  in  the  law.  See  Paper-Bag  Cases, 
105  U.  S.  766;  Nelson  v.  McMann,  4  B.  &  A. 
Pat.  Cas.  203;  Wilson  v.  Chickering,  14  Fed. 
Rep.  917. 

General  Construction  of  Statute.  —  Gayler  v. 

Wilder,  10  How.  (U.  S.)  47;;  Waterman  v. 
Mackenzie,  138  U.  S.  252;  Pope  Mfg.  Co.  v. 
Gormully,  etc.,  Mfg.  Co.,  144  'u.  S.  248;  Rice 
f '.  Boss.  46  Fed.  Rep.  195;  Littlefield  v.  Perry, 
21  Wall  (U.  S.)  205;  Perry  v.  Corning,  7 
Bl  itchf.  (U.  S  )  195;  Suvdam  v.  Day,  2  Blatchf. 
(U.  S.)  20;  La  Baw  v.  Hawkins,  2  B.  &  A. 
Pal.  Cas.  561,  14  Fed.  Cas.  No.  7,961;  Farring- 
ton  v  Gregory,  4  Fish.  Pat.  Cas.  221,  8  Fed. 
Cas.  No.  4.6S8:  Goodyear  v.  Beverlv  Rubber 
Co  ,  1  Cliff.  (U.  S.)  348.  10  Fed.  Cas.  No. 
5.557- 

Assignment  Defined.  —  An  assignment,  their 
fore,  in  patent  law  is  a  transfer  in  writing  of 
the  whole  interest  in  a  patent,  or  of  an  un- 
divided part  thereof,  or  of  an  exclusive  righi 
under  the  patent  within  and  throughout  a 
specified  part  of  the  United  States.  This 
definition  expresses  the  general  result  of  thr 
cases.  See  Baldwin  v.  Sibley.  1  Cliff.  (U.  S.) 
150;  Rapp  v.  Kelling,  41  Fed.  Rep.  792- 
Johnson  Railroad  Signal  Co.  v.  Union  Switch, 
etc.,  Co.,  51  Fed  Rep.  85;  Jarecki  v.  Hays. 
161  Pa.  St.  613;  and  cases  cited  immediately 
preceding. 

Assignment  and   Grant   Distinguished.  —  See 

Moore  v.  Marsh,  7  Wall.  (U.  S.)5I5;  Potter  v. 
Holland,  4  Blatchf.  (U.  S.)  206;  Meyer  v. 
Bailey,  2  B.  &  A.  Pat.  Cas.  73. 

The  distinction  is  of  no  importance,  and  the 
term  "'  assignment"  is  now  generally  used  in 
both  senses.    But  see  2  Robinson  on  Pateiiis, 
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An  Exclusive  Eight  under  a  patent  may  be  an  exclusive  right  to  the  whole 
patent  throughout  the  United  States,  or  an  exclusive  right  thereto  in  a  par- 
ticular section  of  the  country;1  it  means  an  exclusive  right  to  do  everything 
i  under  the  patent  which  the  patentee  himself  could  do.2  And  this  right 
must  be  exclusive  of  the  patentee  as  well  as  of  strangers.3  But  the  reserva- 
tion or  exception  by  the  grantor  of  a  mere  personal  right,  amounting  merely 
to  a  license  back  to  him  from  the  assignee,  will  not  reduce  the  transfer  from 
an  assignment  to  a  license.4  So  also  a  grant  of  an  exclusive  right,  to  make, 
use,  and  sell  a  certain  number  of  the  patented  machines  within  a  specified 
territory  is,  in  effect,  if  not  technically,  an  assignment,  notwithstanding  the 
limitation  of  the  number  of  machines.5 

Nature  of  Transfer  Determined  by  Its  Legal  Effect. — Whether  a  transfer  of  a  particu- 
lar right  or  interest  under  a  patent  is  an  assignment  or  a  license  depends  upon 
the  legal  effect  of  its  provisions,  and  not  upon  the  name  by  which  it  is  called6 
or  the  motive  of  the  parties.7  But  the  fact  that  the  instrument  is  called  a 
license  upon  its  face,  though  not  controlling,  is  significant  as  showing  the 
intent  of  the  parties.8  The  recording  of  the  instrument  is  evidence  that  it 
was  intended  as  an  assignment.9 

(2)  Who  May  Assign.  —  By  the  terms  of  the  statute,  a  patent  or  interest 
therein  may  be  assigned  by  the  patentee  or  his  assigns  or  legal  representatives.10 


§§  763.  791.  792.  in  which  the  distinction  is 
retained. 

An  Assignment  of  a  Patent  Is  Not  a  Sale  of  an 
Invention  within  the  meaning  of  U.  S.  Rev. 
Stai . ,  £  4920,  relating  to  sales  before  applica- 
tion tor  patent.  U,  S.  Electric  Lighting  Co. 
v.  Consolidated  Electric  Light  Co.,  33  Fed. 
Rep.  869 

1.  Exclusive  Right  Defined.  —  Washburn  v. 
Gould,  3  Story  (U.  S.)  122. 

2.  Nelson  v.  McMann,  16  Blatchf.  (U.  S.) 

139. 

3.  Gayler  v.  Wilder,  10  How.  (U.  S.)  477. 
See  also  Brush  Electric  Co.  v.  California  Elec- 
tric Light  Co.,  52  Fed.  Rep.  945;  Goodyear  v. 
Day,  10  Fed.  Cas.  No.  5,566. 

An  assignment  of  a  patent  right  for  certain 
territory  is  not  affected  by  a  reservation  by  the 
assignor  for  other  territory.  Hobbie  v.  Smith, 
27  Fed.  Rep.  656. 

4.  Reservation  of  Personal  Right.  —  Pope  Mfg. 
Co.  v.  Gormully,  etc.,  Mfg.  Co.,  34  Fed.  Rep. 
893,  reversed  on  another  point  144  U.  S.  248; 
Russell  v.  Kern,  58  Fed.  Rep.  382;  Littlefteld 
v.  Perry,  21  Wall.  (U.  S.)  205.  See  Hobbie  v. 
Smith,  27  Fed.  Rep.  656;  Pope  Mfg.  Co.  v. 
Clark,  46  Fed.  Rep.  789. 

5.  Limitation  of  Number  of  Articles.  —  Wilson 
v.  Rousseau,  4  How.  (U.  S.)  646;  Ritter  v. 
Serrell,  2  Blatchf  (U.  S.)  379;  Washburn  v. 
Gould,  3  Story  (U.  S.)  122. 

6.  Waterman  v.  Mackenzie,  138  U.  S.  252. 

7.  Seibert  Cylinder  Oil  Cup  Co.  v.  Phillips 
Lubricator  Co.,  10  Fed.  Rep.  677;  Siebert 
Cylinder  Oil  Cup  Co.  v.  Beggs,  32  Fed.  Rep. 
790 

8.  Moore  Mfg.,  etc  ,  Co.  v.  Cronk  Hanger 
Co.,  69  Fed.  Rep.  998;  Theberath  v.  Celluloid 
Mfg.  Co.,  3  Fed.  Rep.  143. 

9.  Littlefield  v.  Perry,  21  Wall.  (U.  S.)  205. 

10.  U.  S.  Rev.  Stat  ,  §  4898. 

Assignment  by  Corporation.  —  See  Gottfried  v. 
Miller,  104  U.  S.  521;  Campbell  v.  James,  17 
Blatchf.  (U.  S.)  42;  Eureka  Clothes  Wringing 
Mach  Co.  v.  Bailey  Washing,  etc..  Mach. 
to.,  11  Wall.  (U.  S.)  488;  National  Folding 

22  C.  of  L.  -27  $1; 


Box,  etc.,  Co.  v.  American  Paper  Pail,  etc., 
Co.,  55  Fed.  Rep.  488. 

Joint  Owner. —  Pitts  v.  Hall,  3  Blatchf.  (U. 
S.)  201;  May  v.  Chaffee,  2  Dill.  (U.  S.)  385,  5 
Fish.  Pat.  Cas.  160;  Clum  v.  Brewer,  2  Curt. 
(U.  S.)5o6;  Ladd  v.  Mills,  20  Fed.  Rep.  792,  22 
Blatchf.  (U.  S.)  242. 

Partner.  —  Christ  v.  Firestone,  (Pa.  1887)10 
Cent.  Rep.  67. 

Administrator.  —  Newell  v.  West,  13  Blatchf. 
(U.  S.)  114,  2  B.  &  A.  Pai.  Cas.  113;  Bradlev 
v.  Dull,  19  Fed.  Rep.  913;  Peoria  Target  Co. 
v.  Cleveland  Target  Co.,  43  Fed.  Rep.  922; 
May  v.  Logan  County,  30  Fed.  Rep.  250;  Don- 
oughe  v.  Hubbard,  27  Fed.  Rep.  742;  Winter- 
mute  v.  Redington.  1  Fish.  Pat.  Cas.  239; 
Brooks  v.  Jenkins,  3  McLean  (U.  S.)  432. 

Assignment  by  Agent.  —  Sherman  v.  Cham- 
plain  Transp.  Co.,  31  Vt.  162.  See  National 
Heeling-Mach.  Co.  v.  Abbott,  70  Fed.  Rep. 
54- 

Assignment  by  Agent  Must  Be  in  Name  of 
Principal.  —  Machesney  v.  Brown,  29  Fed. 
Rep.  145;  Johnson  Railroad  Signal  Co.  v. 
Union  Switch,  etc.,  Co.,  59  Fed.  Rep.  20; 
Bellas  v.  Hays,  5  S.  &  R.  (Pa.)  427;  Rhine  v. 
Robinson,  27  Pa.  St.  30;  Pryor  v.  Coulter,  1 
Bailey  L  (S.  Car.)  517. 

Agent  Must  Have  Authority.  —  Johnson  Rail- 
road Signal  Co.  v.  Union  Switch,  etc.,  Co.,  51 
Fed.  Rep.  85;  Sone  v.  Palmer,  28  Mo.  559. 

The  agent's  authority  may  be  shown  by 
parol.  Van  Ostrand  v.  Reed,  1  Wend.  (N.  Y.) 
424,  19  Am.  Dec.  529. 

A  Master  Appointed  by  a  Court  of  Equity  may 
execute  an  assignment  of  a  patent  under 
Massachusetts  Stat.  1884,  c.  285,  §  I,  upon  the 
refusal  of  the  debtor-owner  to  do  so.  Wilson 
v.  Martin-Wilson  Automatic  Fire  Alarm  Co., 
151  Mass.  515. 

A  Receiver  of  the  property  of  the  owner  of  a 
paieni  right  cannot  assign  such  right  so  as  to 
pass  the  legal  title,  unless  the  owner  joins  in 
the  assignment.  Gordon  v.  Anthony,  16 
Blmhf.  (U.  S.)  234. 

Bat  this  rule  does  not  apply  to  the  transfer 
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(3)  Who  May  Be  Assignee.  —  No  restrictions  whatever  are  imposed  by  the 
statutes  as  to  who  may  be  an  assignee  of  a  patent  right  or  interest  therein.1 

(4)  What  Constitutes  Assignment — (a)  Execution  —  aa.  In  General  —  Necessity 
for  Writing. — The  assignment  must  be  by  an  instrument  in  writing,2  executed 
by  the  assignor,3  or  by  some  one  acting  for  him  and  in  his  name  under  legal 
authority.4  As  between  the  parties,  however,  a  verbal  assignment  is  valid  and 
passes  an  equitable  right.5 

Conveyance  of  Equitable  Eights.  ■ — ■  Moreover,  a  written  instrument  is  required  only 
where  the  interest  to  be  conveyed  is  an  interest  in  the  legal  title  to  the  patent. 
A  transfer  of  an  equitable  interest  or  of  an  interest  in  the  proceeds  of  sales  of 
the  patented  article  need  not  be  in  writing.6 

Seal.  —  The  assignment  need  not  be  under  seal,7  though  executed  by  a 
corporation.8 

Acknowledgment  is  not  required  by  the  statute,  but  an  acknowledgment  in 
due  form  obviates  the  necessity  of  other  proof  of  execution.9 

66.  Recording.  —  The  statute  provides  that  an  assignment,  grant,  or  convey- 
ance of  a  patent  or  interest  therein  shall  be  void  as  against  any  subsequent 
purchaser  or  mortgagee  for  a  valuable  consideration,  without  notice,  un- 
less it  is  recorded  in  the  patent  office  within  three  months  from  the  date 
thereof. 10  The  only  object  of  this  provision  is  to  protect  bona  fide  pur- 
chasers for  value  without  notice.11  As  to  them  the  assignment  is  void 
unless  recorded  as  prescribed.12    But  as  between  the  parties, 13  or  as  against 


of  a  mere  equitable  tille.  Adams  v.  Howard, 
22  Fed.  Rep.  656. 

The  Power  of  Married  Women  and  Infants  to 
Assign  and  the  mode  of  assignment  by  them 
are  regulated  by  state  law.  Fetter  v.  Newhall, 
21  Blaichf.  (U.  S.)  445,  17  Fed.  Rep.  841. 

1.  Married  Women  and  Infants  may  be  as- 
signees. See  Fetter  v.  Newhall,  17  Fed.  Rep. 
841.  21  Blatchf.  (U.  S.)  445. 

A  Corporation  may  take  an  assignment  of  a 
patent  although  such  power  is  not  expressly 
conferred  by  the  charter.  Dorsey  Harvesting 
Revolving  Rake  Co.  v.  Marsh,  6  Fish.  Pat. 
Cas.  387. 

2.  Assignment  Must  Be  in  Writing.  —  Bald- 
win v.  Sibley,  1  Cliff.  (U.  S.)  150;  Jordan  v. 
Dobson,  2  Abb.  (U.  S.)  308,  7  Phila.  (Pa.)  533, 
4  Fish.  Pat.  Cas.  232;  Davy  v.  Morgan,  56 
Barb.  (N.  Y.)  218;  Gibson  v.  Cook,  2  Blatchf. 
(U.  S.)  144;  Clan  Ranald  v.  Wyckoff,  41  N.  Y. 
Super.  Ct.  527;  Berolzheimer  v.  Strauss,  51  N. 
Y.  Super.  Ct.  96,  7  Civ.  Pro.  (N.  Y.)  225.  See 
Black  v.  Stone,  33  Ala.  327. 

A  Verbal  Assignment  of  an  interest  in  a 
patent  is  void  as  against  a  subsequent  assignee 
by  a  written  assignment  without  notice  of  the 
prior  assignment.  Gates  Iron  Works  v. 
Fraser,  153  U.  S.  332. 

An  Assignment  of  an  Invention  Before  Patent 
may  be  by  parol.  Jones  v.  Reynolds,  120  N. 
Y.  213. 

An  Assignment  in  a  Foreign  Country  purport- 
ing to  have  been  executed  before  a  United 
States  consul  general  is  sufficiently  proved  by 
1  he  signature  of  such  officer  and  the  seal  of 
the  consulate.  Mathesoh  v.  Campbell,  69  Fed. 
Rep.  597. 

3.  Signature  of  Assignor.  —  Ashcroft  v.  Wal- 
worth, Holmes  (U.  S.)  152;  Gordon  v.  Anthony, 
16  Blatchf.  (U.  S.)  234;  Wolf  v.  Bonta  Plate 
Glass  Co.,  5  Lack.  Leg.  N.  (Pa.)  51. 

4.  See  supra,  this  section,  Who  May  Assign. 
9,  Burke  v.  Partridge,  58  N.  H.  349- 


See  also  Machesney 
104  U.  S.  521. 


6.  Blakeney  v.  Goode,  30  Ohio  St.  351.  See 
Spears  v.  Willis,  151  N.  Y.  443. 

7.  Seal  Unnecessary.  —  Gottfried  v.  Miller,  104 
U.  S.  521;  Van  Osirand  v.  Reed,  I  Wend.  (N. 
YO424,  19  Am.  Dec.  529. 
v.  Brown,  29  Fed.  Rep. 

8.  Gottfried  v.  Miller, 

9.  Acknowledgment.  —  De  Laval  Separator 
Co.  v.  Vermont  Farm-Mach.  Co.,  109  Fed.  Rep. 
813.  29  U.  S.  Stat,  at  L.,  p.  693,  §5;  New  York 
Pharmical  Assoc.  v.  Tilden,  14  Fed.  Rep.  740. 
See  also  Dederick  v.  Whitman  Agricultural 
Co..  26  Fed.  Rep.  763. 

10.  Eecording.  —  U.  S.  Rev.  Stat.,  £  4898. 
There  is  no  statute  in  California  authorizing 

an  assignmentof  a  patent  right  to  be  recorded. 
People  v.  Harrold,  84  Cal.  567. 

11.  Turnbull  z/.Weir  Plow  Co.,  6  Biss.  (U.  S.) 
225;  Harrisons.  Ingersoll.  56  Mich.  36;  and 
cases  cited  in  notes  immediately  following. 

12.  Perry  v.  Corning,  7  Blatchf.  (U.  S.)  195; 
Gibson  v.  Cook,  2  Blatchf.  (L'.  S.)  144. 

13.  Eecord  Unnecessary  as  Between  Parties  — 
United  States.  —  Brooks  v.  Byam,  2  Story  (U. 
S.)  525 ;  Pitts  v.  Whitman,  2  Story  (U.  S.)  609; 
Turnbull  v.  Weir  Plow  Co.,  6  Biss.  ((J.  S.)  225; 
Blanchatd's  Gun-Stock  Turning  Factory  v. 
Warner,  1  Blatchf.  (U.  S.)  271;  Gibson  v. 
Cook,  2  Blatchf.  (U.  S.)  144;  Case  v.  Redfield. 
4  McLean  (U.  S.)  526;  Boyd  v.  M'Alpin,  3  Mc- 
Lean (U.  S.)427.  See  also  Van  Hook».  Wood. 
28  Fed.  Cas.  No.  16,854. 

Alaoama.  —  Black  v.  Stone,  33  Ala.  327. 
Illinois.  —  Hildreth  v.  Turner,  17  III.  184. 
Indiana.  —  Louden  v.  Birt,  4  Ind.  566;  Mc- 
Kernan  v.  Hite,  6  Ind.  428. 
Iowa.  —  Moore  v.  Bare,  11  Iowa  198. 
Missouri. — Sone  v.  Palmer,  28  Mo. 
Winfrey  v.  Gallatin,  72  Mo.  App.  191. 

New  Hampshire.  —  Holden  v.  Curtis, 
H.  61. 

Pennsylvania.  —  Christ   v.  Firestone, 
1887)  10  Cent.  Rep.  67. 
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infringers,1  or  subsequent  purchasers  with  notice  2  or  not  for  a  valuable  con- 
sideration 3  or  within  three  months  from  the  date  of  the  assignment,'1  the 
assignment  is  valid  though  not  recorded. 

Time  of  Recording.  —  It  is  immaterial  whether  an  assignment  offered  in  evidence 
was  recorded  before  or  after  the  suit  was  brought.5 

Assignment  Before  Patent.  —  The  statute  applies  only  to  assignments  of  patents 
after  they  have  been  issued.6  But  under  another  section,  where  a  patent  is 
to  be  issued  or  reissued  in  the  first  instance  to  an  assignee  of  the  inventor  or 
discoverer,  the  assignment  must  first  be  recorded  in  the  patent  office.7  But 
recording  at  any  time  before  the  patent  is  issued  is  sufficient.8  And  recording 
after  the  patent  has  been  issued  to  the  assignor  will  vest  the  legal  title  in  the 
assignee,  provided  no  adverse  rights  have  intervened.9 

An  Agreement  to  Assign  a  Patent  Not  Yet  Obtained,  or  an  interest  therein,  is  not 
within  the  statute,  and  the  record  of  such  agreement,  not  being  authorized, 
is  not  notice.10 

Effect  of  Record.  —  Where  an  assignment  has  been  duly  recorded  the  assignee 
will  be  protected  as  against  a  subsequent  assignee  of  the  assignor. 11  The 
record  of  an  assignment  is  constructive  notice  to  all  the  world,12  and  a  pur- 
chaser has  a  right  to  rely  upon  the  record  title. 18 

Copy  of  Record  as  Evidence.  — A  certified  copy  of  the  patent  office  record  of  an 
assignment  is  prima  facie  evidence  of  the  execution  and  genuineness  of  the 
assignment. 14 

(b)  Form  and  Contents. —  No  particular  form  of  assignment  is  required,15  but 


Texas.  —  Home  v.  Chatham,  64  Tex.  36. 

Under  the  Act  of  Feb.  21,  1793,  an  assignment 
of  a  patent  was  required  to  be  recorded  in  the 
office  of  the  secretary  of  state  in  order  to  give 
validity  to  the  title  of  the  assignee.  Wyeth  v. 
Stone,  1  Story  (U.  S.)  273;  Higgins  v.  Strong, 
4  Blackf.  (lnd.)  182;  Mullikin  v.  Latchem,  7 
Blar.kf.  (Ind.)  136.  • 

1.  Infringers.  —  Case  v.  Redfield,  4  McLean 
(U.  S.)  526. 

2.  Purchasers  With  Notice.  —  Ashcroft  v. 
Walworth,  Holmes  (U.  S.)  152;  Pontiac  Knit 
Boot  Co.  v.  Merino  Shoe  Co.,  31  Fed.  Rep. 
286;  Continental  Windmill  Co.  v.  Empire 
Windmill  Co.,  8  Blatchf.  (U.  S.)  295;  Peck  v. 
Bacon,  18  Conn.  377;  Auburn  Button  Co.  v. 
SyU-ester,  72  Hun  (N.  Y.)  498,  affirmed  147  N. 
Y.  714;  Coleman  v.  Ryan,  (Supm.  Ct.  Spec.  T.) 
33  Misc.  (N.  Y.)  715;  Maurice  v.  Devol,  23  W. 
Va.  247.  See  also  Sianton  Mfg.  Co.  v.  McFar- 
land,  52  N.  J.  Eq.  85.  53  N.  J.  Eq.  649,  51  Am. 
St.  Rep.  647. 

Where  the  recorded  assignment  refers  in 
terms  to  an  unrecorded  supplementary  agree- 
ment, this  is  sufficient  to  charge  subsequent 
purchasers  with  notice  of  such  agreement. 
Liitlefield  v.  Perry  21  Wall.  (U.  S.)  205. 

3.  Voluntary  Purchaser.  —  Saxton  v.  Aultman, 
15  Ohio  St.  471.  See  also  Coleman  v.  Ryan, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  715. 

4.  Purchaser  Within  Three  Months.  —  Gibson 
v.  Cook,  2  Blatchf.  (U.  S.)  144. 

5.  Pitts  v.  Whitman,  2  Story  ((J.  S.)  609. 

6.  Wright  v.  Randel,  19  Blatchf.  (U.  S.)  495, 
8  Fed.  Rep.  591;  Jones  v.  Reynolds,  120  N.  Y. 
213. 

7.  Assignment  Before  Patent  Must  Be  Recorded. 

—  U.  S.  Rev.  Stat.,  §  4895;  Wright  v.  Randel, 
19  Blatchf.  (U.  S.)  495,  8  Fed.  Rep.  591.  See 
De  La  Vergne  Refrigerating  Mach.  Co.  v. 
Featherstone,  147  U.  S.  209. 

8.  Gay  v.  Cornell,  1  Blatchf.  (U.  S.)  506. 


9.  U.  S.  Stamping  Co.  v.  Jewett,  18  Blatchf. 
(U.  S.)  469,  7  Fed.  Rep.  869. 

10.  Agreement  to  Assign  Need  Not  Be  Recorded. 
—  Wright  v.  Randel,  19  Blatchf.  (U.  S.)  495,  8 
Fed.  Rep.  591;  New  York  Paper-Bag  Mach. 
Co.  v.  Union  Paper-Bag  Mach.  Co.,  32  Fed. 
Rep.  783- 

11.  Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed.  Rep. 
697. 

12.  Record  Constructive  Notice. —  Newell  v. 
West,  13  Blatchf.  (U.  S.)  114,  2  B.  &  A.  Pat. 
Cas.  113;  National  Car-Brake  Shoe  Co.  v. 
Terre  Haute  Car,  etc.,  Co.,  ig  Fed.  Rep. 
514;  Westinghouse  Air-Brake  Co.  v.  Chicago 
Brake,  etc.,  Co.,  85  Fed.  Rep.  786. 

As  to  the  construction  of  a  particular  record 
as  notice,  see  Regan  Vapor-Engine  Co.  v. 
Pacific  Gas-Engine  Co.,  (C.  C.  A.)  49  Fed. 
Rep.  68. 

13.  Purchaser  May  Rely  on  Record  Title.  — 

Campbell  v.  James,  18  Blatchf.  (U.  S.)  92,  2 
Fed.  Rep.  338;  Secombe  v.  Campbell,  18 
Blatchf.  (U.  S.)  108,  2  Fed.  Rep.  357.  See 
also  Racine  Seeder  Co.  v.  Joliet  Wire-Check 
Rower  Co.,  27  Fed.  Rep.  367. 

14.  Copy  of  Record  Evidence.  —  Dederick  v. 
Whitman  Agricultural  Co.,  26  Fed.  Rep.  763; 
Brooks  v.  Jenkins,  3  McLean  (U.  S.)  432; 
Parker  v.  Haworth,  4  McLean  (U.  S  )  370;  Lee 
v.  Blandy,  1  Bond  (U.  S.)  361;  American  Cable 
R.  Co.  v.  New  York,  56  Fed.  Rep.  149;  Stand- 
ard Elevator  Co.  v.  Crane  Elevator  Co.,  (C.  C. 
A )  76  Fed.  Rep.  767,  disapproving  Paine  v. 
Trask,  56  Fed.  Rep.  233,  and  New  York  v. 
American  Cable  R.  Co.,  60  Fed.  Rep.  1016; 

s  National  Folding  Box,  etc.,  Co.  v.  American 
Paper  Pail,  etc.,  Co.,  55  Fed.  Rep.  488;  Car- 
penter v.  Eberhard  Mfg.  Co.,  78  Fed.  Rep.  127. 
See  also  International  Tooth-Crown  Co.  v. 
Bennett,  72  Fed.  Rep.  169,  (C.  C.  A.)  77  Fed. 
Rep.  313.    And  see  U.  S.  Rev.  Stal.,  §  892. 

15.  No  Particular  Form  Required.  —  Campbell 
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there  must,  of  course,  be  some  operative  words  expressing  at  least  an  inten- 
tion to  assign.1  A  mere  certificate  in  writing  that  a  certain  person  has  a  joint 
interest  in  a  patent  right  with  the  subscriber  will  not  operate  as  an  assign- 
ment.* But  an  irrevocable  power  of  attorney  to  hold  and  control  a  patent 
may  operate  as  an  assignment.3 

Description  of  Eight  Conveyed.  — ■  The  instrument  must  describe  the  right  conveyed 
so  that  it  can  be  identified,  but  this  is  sufficient,  no  technical  or  particular 
description  being  required.4 

Designation  of  Assignee.  —  So  also  a  designation  of  the  assignee  sufficient  for 
identification  is  sufficient.5 

(c)  Consideration  —  aa.  In  General.  —  An  assignment  of  a  patent  may  be  sup- 
ported by  any  valuable  consideration,  as  in  the  case  of  any  contract.6 

Payment  of  Royalties.  —  The  consideration  may  be  in  the  form  of  royalties  to 
be  paid  by  the  assignee,7  or  of  a  share  in  the  profits  made  by  him.8 

66.  Patent-right  Notes.  —  A  valid  patent,  without  regard  to  its  pecuniary 
value,  is  a  sufficient  consideration  for  a  promissory  note.9    But  a  note  given 


v.  James,  18  Blatchf.  (U.  S.)  92,  2  Fed.  Rep. 
338;  Siebert  Cylinder  Oil-Cup  Co.  v.  Beggs,  32 
Fed.  Rep.  790.  See  as  to  what  language  con- 
stitutes an  assignment,  Piaget  Novelty  Co.  v. 
Headley,  107  Fed.  Rep.  134,  (C.  C.  A.)  108 
Fed.  Rep.  870;  Jonathan  Mills  Mfg.  Co.  v. 
Whitehurst,  56  Fed.  Rep.  589;  Johnson  Rail- 
road Signal  Co.  v.  Union  Switch,  etc.,  Co.,  59 
Fed  Rep.  20.  (C.  C.  A.)  61  Fed.  Rep.  940; 
Newton  v.  Buck,  72  Fed.  Rep.  777;  Nellis  v. 
Pennock  Mfg.  Co.,  13  Fed.  Rep.  451;  Bray  v. 
Denning,  56  Fed.  Rep.  1019. 

A  Contract  Between  Two  Joint  Owners  of  a 
patent,  intended  to  perfect  and  establish  in 
each  respectively  the  exclusive  right  to  the 
patent  in  certain  slates,  constitutes  an  assign- 
ment and  vests  title  in  each  for  the  state 
designated.  Russell  v.  Kendall,  58  Fed.  Rep. 
381;  Russell  v.  Kern,  58  Fed.  Rep.  3S2. 

1.  Words  of  Assignment  Necessary.  —  Camp- 
bell v.  James,  18  Blatchf.  (U.  S.)  92,  2  Fed. 
Rep.  338;  Siebert  Cylinder  Oil-Cup  Co.  v. 
Begg?,  32  Fed.  Rep.  790;  Kempton  v.  Bray, 
99  Mass.  350. 

2.  Kearney  v.  Lehigh  Valley  R.  Co.,  27  Fed. 
Rep.  699;  Hope  Iron  Works  v.  Holden,  58  Me. 
146. 

3.  Power  of  Attorney.  —  Hartshorn  v.  Day,  19 
How.  (U.  S.)  211;  Day  v.  Candee,  3  Fish.  Pat. 
Cas.  9. 

But  an  appointment  of  an  agent  not  vest- 
ing in  the  appointee  a  legal  or  equitable  title 
to  the  patent  is  not  an  assignment,  though 
irrevocable.  Kempton  v.  Bray,  99  Mass.  350. 
See  also  Ladd  v.  Mills,  22  Blatchf.  (U.  S.)  242. 

4.  Description  of  Right  Conveyed.  —  Levy  v. 
Dattlebaum,  63  Fed.  Rep.  992;  Washburn, 
etc.,  Mfg.  Co.  v.  Haish,  4  Fed.  Rep.  900;  Fisk 
v.  Hollander.  MacArthur  &  M.  (D.  C.)  355; 
Dudley  v.  Suddoth,  91  Ala.  349;  Myers  v. 
Turner,  17  111.  179;  Hill  v.  Thuermer,  13  Ind. 
351;  Holden  v.  Curtis,  2  N.  H.  61;  Harmon  v. 
Bird,  22  Wend.  (N.  Y.)  113.  See  also  Burdell 
v.  Denig,  2  Fish.  Pat.  Cas.  588. 

And  where  the  patent  is  sufficiently  identi- 
fied mere  circumstantial  differences  between 
the  patent  right  and  the  description  of  it  in  the 
conveyance  are  immaterial,  and  raise  no  pre- 
sumption of  fraud.  Case  v.  Morey,  1  N.  H. 
347;  Holden  v.  Curtis,  2  N.  H.  61. 

5.  Designation  of  Assignee,  —  Fisk   y.  Hol- 


lander, MacArthur  &  M.  (D.  C.)  355.  See  Bliss 
v.  Reed,  (C.  C.  A.)  106  Fed.  Rep.  314,  102  Fed. 
Rep.  903. 

6.  See  generally  cases  cited  throughout  this 
section;  and  see  the  title  Consideration,  vol. 
6,  p.  667. 

The  Fact  that  No  Consideration  Was  Paid  will 
not  invalidate  the  assignment  as  10  persons 
dealing  with  the  assignee  on  the  faith  of  it, 
where  the  assignment  recites  the  payment  of 
a  consideration.  Piaget  Novelty  Co.  v. 
Headley,  107  Fed.  Rep.  134,  (C.  C.  A.)  108  Fed. 
Rep.  870. 

The  Consideration  Paid  Cannot  Be  Recovered 
Back  for  invalidity  of  the  patent  in  the  absence 
of  fraud  or  warranty.  Case  v.  Morey,  1  N.  1!. 
347;  Holden  v.  Curtis,  2  N.  H.  61;  Hiat  v. 
Twomey,  1  Dev.  &  B.  Eq.  (21  N.  Car.)  315: 
Cansler  v.  Eaton,  2  Jones  Eq.  (55  N.  Car.)  499. 
Contra,  Darst  v.  Brockway,  11  Ohio  462. 

But  it  is  otherwise  where  the  patent  was  not 
that  contracted  for.  Foss  v.  Richardson,  15 
Gray  (Mass.)  303. 

Where  the  owner  of  a  patent  contracts  to 
assign  an  interest  therein,  and  afierwards 
rescinds  and  assigns  the  entire  patent  to 
another,  the  first  assignee  may  recover  the 
amount  paid  on  the  contract.  Bellis  v.  Hen- 
wood,  6  Pa.  Co.  Cl.  78,  affirmed  2  Mona. 
(Pa.)  68. 

7.  Payment  in  Royalties. —  Herzog  v.  Hey- 
man,  151  N.  Y.  587.  56  Am.  St.  Rep.  646; 
Jarecki  v.  Hays,  161  Pa.  St.  613.  See  Johnson 
Railroad  Signal  Co.  v.  Union  Switch,  etc.,  Co., 
59  Fed.  Rep.  20;  Littlefield  v.  Perry,  21  Wall. 
(U.  S.)  205;  Rodgers  v.  Torrant,  43  Mich.  113; 
Porter  v.  Standard  Measuring  Mach.  Co.,  142 
Mass.  191. 

The  fact  that  the  royalty  contracted  to  be 
paid  is  termed  an  "  annuity,"  to  continue 
during  the  life  of  the  patent,  does  not  limit 
such  payment  to  the  life  of  the  assignor. 
Dancel  v.  Goodyear  Shoe-Mach.  Co.,  109  Fed. 
Rep.  333. 

8.  Share  of  Profits.  —  See  Wilson  v.  Marlow, 
66  111.  385;  Rude  v.  Westcott,  13c  U.  S.  152: 
Curry    v.    Charles    Warner    Co.,    2  Marv. 

(Del.)  98. 

9.  Valid  Patent  Sufficient  Consideration  for  Note. 

—  Myers  v.  Turner.  17  111.  179;  Hildreth  v. 
Turner,  17  111,  1S4;  Hardesty  v.  Smith,  3  Ind. 
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for  a  patent  which  proves  to  be  void  is  without  consideration,  and  cannot  be 
enforced.1  So  also  such  note  may  be  avoided  for  breach  of  warranty  3  or 
upon  proof  of  false  and  fraudulent  representations  by  the  assignor,3  as  where 
the  assignor  falsely  represents  that  he  is  the  owner  of  the  right  sold,1  or  that 
a  patent  had  been  obtained.5  In  a  suit  on  a  note  for  a  patent  the  questions 
whether  there  was  fraud  or  warranty  in  the  sale,  and,  if  either,  what  was 
the  value  of  the  right  sold,  are  for  the  jury.0 

Statutory  Regulation  of  Patent-right  Notes.  —  In  several  states  it  is  provided  by 
statute  that  notes  given  for  patent  rights  shall  contain  the  words  "  given  for 
a  patent  right."7 

(5)  Assignment  Before  Patent.  —  The  right  to  an  invention  not  yet 
patented,  or  the  inchoate  right  to  obtain  a  patent 8  or  an  extension  or 


29;  Nash  v.  Lull,  102  Mass.  60,  3  Am.  Rep. 
435;  Howe  v.  Richards.  102  Mass.  64,  note; 
Van  Norman  v.  Barbeau,  54  Minn.  388;  Fair  v. 
Shelton,  128  N.  Car.  105;  Tod  v.  Wick,  36  Ohio 
St.  370;  Ohio  Forging  Co.  v.  Lamb,  9  Ohio 
Dec.  (Reprint)  199,  n  Cine.  L.  Bui.  190.  See 
also  Crow  v.  Eichinger,  34  Ind.  65;  Paddock 
v.  Coates,  (County  Ct.)  19  Misc.  (N.  Y.)  305; 
Harmon  v.  Bird,  22  Wend.  (N.  Y.)  113; 
Thomas  v.  Quintard,  5  Duer  (N.  Y.)  80. 

The  Utter  Worthlessness  of  the  Patent,  how- 
ever, has  been  held  a  good  defense  to  an 
action  on  the  note.  Clough  v.  Patrick,  37  Vi. 
421. 

There  Is  No  Presumption  that  a  Patent  for 
Which  a  Note  Was  Given  Was  Worthless,  so  as  to 

put  a  purchaser  on  inquiry.  Gerrish  v.  Bragg, 
55  Vi.  329. 

1.  Note  for  Void  Patent  Without  Consideration. 

—  Clemshire  v.  Boone  County  Bank,  53  Ark. 
512;  Higgins  v.  Strong,  4  Blackf.  (Ind.)  182; 
Mullikin  v.  Latchem,  7  Blackf.  (Ind.)  136; 
Morrow  v.  Brown,  31  Ind.  378;  Lester  v. 
Palmer,  4  Allen  (Mass.)  145;  Harlow  v.  Put- 
nam, 124  Mass.  553;  Bliss  v.  Negus,  8  Mass. 
46;  Chemical  Electric  Light,  etc.,  Co.  v.  How- 
ard, 148  Mass.  352,  150  Mass.  495;  Keith  v. 
Hobbs,  69  Mo.  84;  Dunbar  v.  Marden,  13  N. 
H.  311;  Cross  v.  Huntly,  13  Wend.  (N.  Y.) 
385;  Saxton  v.  Dodge,  57  Barb.  |N.  Y.)  84; 
Cowan  v.  Dodd,  3  Coldw.  (Tenn.)  278.  See 
also  Brown  v.  Wright.  17  Ark.  9;  Pacific  Iron 
Works  v.  Newhall,  34  Conn.  67;  Nye  v.  Ray- 
mond, 16  111.  153;  Pratt  v.  Paris  Gas  Lighl, 
etc.,  Co.,  51  111.  App.  603,  155  111.  531;  Mc- 
Dougall  v.  Fogg,  2  Bosw.  (N.  Y.)  387.  See 
also  the  titles  Consideration,  vol.  6,  p.  782; 
Implied  Warranties,  vol.  15,  p.  1244. 

The  Mere  Claim  hy  a  Stranger  that  the  Patent 
Sold  Was  an  Infringement  of  a  prior  patent  be- 
longing to  him  is  no  defense  to  a  note  given 
for  the  patent.  Davis  v.  Gray,  17  Ohio  St. 
330;  McKinzie  y.  Bailie,  7  Ohio  Dec.  (Reprint) 
607,  4  Cine.  L.  Bui.  209. 

The  Fact  that  a  Subsequent  Patent  for  the  Same 
Invention  has  been  issued  to  another  patentee 
is  no  defense  to  an  action  on  a  note  for  a 
patent.    Crow  v.  Eichinger,  34  Ind.  65. 

Evidence.  —  The  record  of  an  examiner's  re- 
port in  the  patent  office  upon  an  application  for 
an  extension  is  inadmissible  against  the 
patentee  to  show  that  the  patent  was  origi- 
nally invalid.  McMahon  v.  Tyng,  14  Allen 
(Mass.)  167. 

2.  Breach  of  Warranty.  —  Howes  v.  Twogood, 
12  Iowa  582.  See  also  Hubenthal  v.  Kennedy, 
76  Iowa  707. 


3.  Note  Avoided  for  Fraud.  —  Turner  v.  John- 
son, 2  Cranch  (C.  C.)  287;  Groff  v.  Hansel,  33 
Md.  161;  Goodwin  v.  Home,  60  N.  H.  4S5. 
See  McMahon  v.  Tyng.  14  Allen  (Mass.)  167; 
Smith  v.  Carlson,  36  Minn.  220. 

As  to  fraudulenl  representations  by  the 
agent  of  the  assignor,  see  Des  Moines  Ins. 
Co.  v.  Mclntire,  99  Iowa  50, 

4.  Thompson  v.  Oskamp,  ,19  Ind.  399. 

5.  No  Patent  Obtained.  —  Brown  v.  Wright, 
17  Ark.  9.    See  Stoner  v.  Ellis,  6  Ind.  152. 

6.  Fowler  v.  Swift,  3  Ind.  188.  See  Hard- 
esty  v.  Smith,  3  Ind.  39. 

7.  Patent-right  Notes  —  Statutory  Regulation. 

—  See  generally  Kniss  v.  Holbrook,  (Ind. 
App.  1895)  40  N.  E.  Rep.  1118;  State  Nat. 
Bank  v.  Bennett,  8  Ind.  App.  679;  Moses  v. 
Comstock,  4  Neb.  516;  Paddock  v.  Coates, 
(County  Ct.)  19  Misc.  (N.  Y.)  305;  State  v. 
Brower,  30  Ohio  St.  101 ;  Kraft  v.  Gingrich,  12 
Pa.  Co.  Ct.  604;  Horstman  v.  Zimmerman, 
(Pa.  1886)4  Atl.  Rep.  172;  Hoke  v.  Martin,  7 
York  Leg.  Rec.  (Pa.)  65,  133;  Craig  v.  Samuel, 
24  Can.  Sup.  Ct.  278.  And  see  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  136- 

8.  Assignment  Before  Patent  —  United  States. 

—  Cammeyer  v.  Newton,  94  t/.  S.  225;  Hen- 
drie  v.  Sayles,  98  U.  S.  546;  Philadelphia  etc., 
R.  Co.  v.  Trimble,  10  Wall.  (U.  S.)  367;  Ham- 
mond v.  Mason,  etc.,  Organ  Co.,  92  U.  S.  724; 
Dalzell  v.  Dueber  Watch  Case  Mfg.  Co.,  149 
U.  S.  315;  Rathbone  v.  Orr,  5  McLean  (U.  S.) 
131 ;  Tatham  v.  Loring,  5  N.  Y.  Leg.  Obs.  207, 
23  Fed.  Cas.  No.  13,763;  Gayler  v.  Wilder,  10 
How.  (U.  S.)  477;  Gay  v.  Cornell,  2  Blatchf. 
(U.  S.)  506;  Puetz  v.  Biandford,  31  Fed.  Rep. 
458;  Herbert  v.  Adams,  4  Mason  (U  S.)  15; 
Brush  Electric  Co.  v.  California  Electric  Light 
Co.,  52  Fed.  Rep.  945. 

Indiana.  —  Watson  v.  Deeds,  3  Ind.  App.  80. 
Massachusetts .  ■ —  Currier  v.    Hallowell,  158 
Mass.  254;  Burton  v.  Burton  Stock  Car  Co.. 
171  Mass.  437;  Lamson  v.  Martin,  159  Mass. 
557- 

New  York.  —  Bezer  y.  Hall  Signal  Co.,  22 
N.  Y.  App.  Div.  489. 

West  Virginia.  —  Maurice  v.  Devol,  23  W. 
Va.  247. 

See  also  infra,  this  section,  Agreement  to  As- 
sign. 

A  Mortgage  of  an  invention  and  the  patent 
to  be  obtained  will  be  enforced.  See  Hollins 
v.  Mallard,  (Supm.  Ct.  Spec.  T.)  10  How.  Pr. 
(N.  Y.)  540. 

Patent  Invalid  Through  Inadvertence.  —  Marsh 
v.  Scott,  125  111.  114. 
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renewal,1  may  be  assigned  so  as  to  pass  an  equitable  title  to  the  assignee. 
The  statute  provides  that  patents  may  be  granted  and  issued  or  reissued  to 
the  assignee  of  the  inventor  or  discoverer,  the  assignment  being  first  entered 
of  record  in  the  patent  office.2 

Request  to  Commissioner.  —  In  order  to  pass  the  legal  title  to  the  assignee,  the 
assignment  must  contain  a  request  to  the  commissioner  of  patents  to  issue 
the  patent  to  the  assignee,  or  to  the  assignor  and  assignee  jointly  where  a 
part  interest  only  is  assigned.3 

When  Title  Vests  in  Assignee.  —  Where  the  assignment  is  recorded  before  the 
issuance  of  the  patent,  the  legal  title  vests  in  the  assignee  when  the  patent  is 
issued,*  though  issued  to  the  assignor.5  But  where  the  assignment,  though 
executed  before  is  not  recorded  until  after  the  issuance  of  a  patent  to  the 
assignor,  title  vests  in  the  assignee  on  the  recording  of  the  assignment,  pro- 
vided no  adverse  rights  have  intervened.6 

Successive  Assignments. — The  assignee  may  in  turn  assign  the  right  to  another, 
and  he  to  a  third  assignee,  and  so  on,  all  the  assignments  being  recorded,  and 
upon  the  issuance  of  the  patent  to  the  first  or  to  any  subsequent  assignee, 
title  vests  at  once  in  the  ultimate  assignee.7 

(6)  Assignment  After  Expiration  of  Patent.  —  An  assignment  of  rights 
under  a  patent  after  the  patent  has  expired  is,  of  course,  a  nullity  so  far  as 
the  transfer  of  a  monopoly  is  concerned,  but  such  assignment  will  operate  as 
a  transfer  to  the  assignee  of  the  right  to  sue  for  past  infringements  and  entitle 
him  in  all  respects  to  be  substituted  for  the  assignor  as  plaintiff. ** 

(7)  Conditional  Assignment. — -An  assignment  may  be  made  conditionally 
either  upon  condition  precedent,  in  which  case  title  does  not  pass  until  the 
happening  of  the  contingency  provided  for;9  or  upon  condition  subsequent, 
in  which  case  title  passes  at  once,  subject  to  defeat  by  failure  to  perform  the 
condition.10  And  upon  breach  of  the  condition  subsequent  title  reverts  to  the 


Estoppel  of  Assignor.  —  Herbert  v.  Adams,  4 

Mason  (U.  S.)  15. 

Agreement  to  "License,  Grant  and  Convey"  In- 
vention When  Made  —  Not  Operative  as  Assign- 
ment. —  Regan  Vapor-Engine  Co.  v.  Pacific 
Gas-Engine  Co.,  (C.  C.  A.)  4q  Fed.  Rep.  68. 
See  also  Burr  v.  De  La  Vergne,  102  N.  Y.  415. 

1.  Assignment  of  Right  to  Extension.  —  Clum 
-'.  Brewer,  2  Curt.  (U.  S.)  506;  Nirolson  Pave- 
ment Co.  v.  Jenkins,  14  Wall.  (U.  S.)  452; 
Hendrie  v.  Sayles,  g8  U.  S.  546;  Hartshorn  v. 
Day.  ig  How.  (U.  S.)  211;  Prime  v.  Brandon 
Mfg.  Co..  16  Blatchf.  (U.  S.)  453;  Newell  v. 
West,  13  Blatchf.  fU.  S.)  114,  2  B.  &  A.  Pat. 
Cas.  113;  Emmons  v.  Sladdin,  2  B.  &  A.  Pat. 
Cas.  199,  8  Fed.  Cas.  No.  4,470;  Bezer  v.  Hall 
Signal  Co.,  22  N.  Y.  App.  Div.  489.  See  also 
Dav  v.  Candee,  3  Fish.  Pal.  Cas.  9. 

Right  Rests  in  Contract.  —  An  interest  in  a 
grant  of  a  future  term  of  a  patent  not  yet  in 
esse  is  not  assignable  at  common  law,  nor  is  it 
within  the  sense  of  the  statute,  but  a  right 
thereto  can  rest  only  in  contract.  Gibson  v. 
Cook,  2  Blatchf.  (U.  S.)  144. 

2.  U.  S.  Rev.  Stat.,  §  4895. 

The  assignment  contemplated  by  the  stat- 
ute is  a  formal  assignment  of  a  completed  in- 
vention. Runstetler  v.  Atkinson,  MacArthur 
&  M.  (D.  C  !  382. 

3.  Request  to  Commissioner.  —  2  Rob.  Pat., 
§  769.  See  Wright  v.  Randel,  19  Blatchf.  (U. 
S  )  495,  8  Fed.  Rep.  591;  U.  S.  Stamping  Co. 
v.  Jewett,  18  Blatchf.  (U .  S.)46g;  Harrison  7'. 
Morton,  83  Md.  456. 

4.  Title  Vests  in  Assignee.  —  Perkins  v.  U.  S. 
Eleciiic   Light   Co.,   16  Fed.  Rep.    513,  21 
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Blatchf.  (U.  S.)  308:  Pontiac  Knit  Boot  Co. 
v.  Merino  Shoe  Co.,  31  Fed.  Rep.  286. 

5.  Patent  Issued  to  Assignor.  —  Ga vie r  v. 
Wilder,  10  How  (U  S.)  477;  U.  S.  Stamping 
Co.  v.  Jewett,  7  Fed.  Rep.  869,  iS  Blatchf.  (U. 
S.)  469. 

6.  U.  S.  Stamping  Co.  v.  Jewett,  7  Fed.  Rep. 
86g.  18  Blatchf.  (U.  S.)  469. 

7.  Successive  Assignments.  —  Consolidated 
Electric  Light  Co.  v.  Edison  Electric  Light 
Co.,  25  Fed.  Rep.  719,  23  Blatchf.  (U.  S.)4I2: 
Consolidated  Electric  Light  Co.  v.  McKees- 
port  Light  Co.,  34  Fed.  Rep.  335.  See  Pontiar 
Knit  Boot  Co.  v  Merino  Shoe  Co.,  31  Fed. 
Rep.  286;  Selden  v.  Stockwell  Self-Lighiing 
Gas  Burner  Co.,  19  Blatchf.  (U.  S.)  544,  9  Fed. 
Rep.  390 

8.  Assignment  of  Expired  Patent.  —  Ross  v. 
Ft.  Wayne,  (C.  C.  A.)  63  Fed.  Rep.  466,  revers- 
ing 58  Fed.  Rep.  404;  Gear  v.  Fitch.  3  B.  &  A. 
Pat.  Cas.  573;  May  v.  Saginaw  Count v,  12 
Fed.  Rep.  629;  Bell  v.  McCullough,  1  Fish. 
Pat.  Cas.  3S0,  1  Bond  (U.  S.)  194;  Montgomery 
Palace  Stock  Car  Co.  v.  Street  Stable  Car  Line. 
142  III.  315.  See  also  Hay  ward  v.  Andrew?. 
12  Fed.  Rep.  786;  Scott  v.  Jackson,  89  Cal.  25S. 

9.  Condition  Precedent.  —  See  Grier-'.  Baynes, 
4g  Fed.  Rep.  363;  Kittle  v.  Frost,  g  Blatchf 
(U.  S.)  214;  Aiken  v.  Dolan,  3  Fish.  Pat.  Cas. 
ig7,  1  Fed.  Cas.  No.  110. 

10.  Condition  Subsequent. —  Topliff  z\  Topliff, 
145  U.  S.  156;  Boesch  v.  Graff,  133  U.  S.  6g7: 
Bucklev  i'.  Sawyer  Mfg.  Co.,  7  Fed.  Rep.  3*8, 
2  McCrarv  (U.  S.)  350;  Abbett  v.  Zusi.  5  B. 
&  A.  Pat.  Cas.  3S;  Jonathan  Mills  Mfg.  Co.  7: 
Whitehurst,  56  Fed.  Rep.  5Sg;  Plait  v.  Fire- 
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assignor  by  operation  of  law,  or,  in  case  of  a  subsequent  assignment  by  him 
of  bis  reversionary  interest,  vests  in  his  assignee.1  But  a  clause  providing 
for  forfeiture  in  such  case  will  be  strictly  construed  in  favor  of  the  assignee.* 

(8)  Partial  Assignments  —  (a)  In  General.  —  The  monopoly  granted  by  the 
patent  laws  is  an  entirety,  and  cannot  be  divided  into  parts  except  as  author- 
ized by  these  laws.  The  statute  authorizes  the  assignment  of  an  undivided 
interest  in  the  entire  patent  or  of  an  exclusive  right  under  the  patent  within 
and  throughout  a  specified  part  of  the  United  States.3 

A  single  Claim  of  a  patent  consisting  of  several  claims  is  not  assignable,  and 
a  transfer  of  such  interest  is  a  mere  license.4 

Cotenancy  Created  by  Assignment. — -The  assignment  of  an  undivided  interest  in  a 
patent  right  constitutes  the  assignee  a  joint  owner  or  tenant  in  common  with 
the  assignor.5 

(b)  Assignment  for  Term  of  Years.  —  The  patentee  may  sell  his  exclusive  right 
for  a  term  of  years  less  than  the  full  term  of  the  patent,  but  in  such  case  the 
legal  title  remains  in  him.6  This,  of  course,  is  not  strictly  an  assignment,  but 
a  mere  license.7 

(9)  Agreement  to  Assign.  —  An  agreement,  either  before  or  after  the  issu- 
ance of  a  patent,  to  assign  the  patent,  or  an  interest  therein,8  is  valid,  and 

Co.  v.  Gormully,  etc.,  Mfg.  Co.,  144  U.  S. 
248,  affirming  34  Fed.  Rep.  893,  in  which  case, 
however,  the  lower  court  took  the  contrary 
view  on  this  point.  See  also  Russell  v.  Kern, 
58  Fed.  Rep.  382. 

5.  Assignor  and  Assignee  Cotenants.  —  Gayler 
v.  Wilder,  10  How.  (U.  S.)  477.  See  Puetz  v. 
Bransford,  31  Fed.  Rep.  458;  Jarecki  v.  Hays, 
161  Pa.  St.  613. 

6.  Sale  for  Term  of  Years.  —  Still  v,  Reading, 
g  Fed.  Rep.  40,4  Woods  (U.  S.)  345;  Moore 
Mfg.,  etc.,  Co.  v.  Cronk  Hanger  Co.,  69  Fed. 
Rep.  998.  See  Dudley  v.  Suddoth,  91  Ala. 
349:  Nichols  v.  Murphy,  136  111.  380. 

7.  See  supra,  this  subsection,  In  General  — 
Definition. 

8.  As  to  the  Construction  of  Particular  Agree- 
ments to  assign,  see  National  Soc,  etc.  v. 
Gibbs,  (1900)  1  Ch.  280;  Hartz  v.  Cleveland 
Block  Co.,  (C.  C.  A.)  95  Fed.  Rep.  681;  Shaw 
v.  Andrews,  62  Fed.  Rep.  460;  Read  v.  Bow- 
man, 2  Wall.  (U.  S.)5gi;  Regan  Vapor-Engine 
Co.  v.  Pacific  Gas-Engine  Co.,  47  Fed.  Rep. 
511  Birkery  Mfg.  Co.  v.  Jones,  71  Ccnn.  113. 
Wheeler  v.  Fishell,  32  111.  App.  343;  Morse 
Twist  Drill,  etc.,  Co.  v.  Morse,  103  Mass.  73, 
4  Am.  Rep.  513;  Lamson  v.  Martin,  159  Mass. 
557;  Chemical  Electric  Light,  etc.,  Co.  v. 
Howard,  148  Mass.  352;  Hadden  v.  Waring, 
(Supm.  Ct.  Gen.  T.)  22  N.  Y.  St.  Rep.  689; 
Hart  v.  Fitch,  2  Sweeny  (N.  Y.)  9;  Goodyear 
v.  Day,  6  Duer  (N.  Y.)  154;  Reese's  Appeal. 
122  Pa.  St.  392. 

An  agreement  to  purchase  a  certain  de- 
scribed invention  when  patented  does  not  bind 
the  purchaser  to  accept  and  pay  for  an  inven- 
tion less  comprehensive,  nor  any  invention 
until  a  patent  is  issued  and  tendered.  Har- 
graves  v.  A.  B.  Pitkin  Machinery  Co.,  19  R. 
I.  426.  See  also  Serviss  v.  Stockstill,  30  Ohio 
St.  418. 

But  where  the  patent  is  finally  issued,  the 
fact  that  it  was  not  issued  when  contemplated 
will  not  constitute  a  defense  to  an  action  on 
notes  given  for  the  purchase  price.  Read  v. 
Bowman.  2  Wall.  (U.  S.)  591. 

Abandonment  by  Assignee.  —  Timoney  v. 
Buck,  84  Fed.  Rep.  887. 


Extinguisher  Mfg.  Co.,  59  Fed.  Rep.  897.  See 
also  Stanley  Rule,  etc.,  Co.  v.  Bailey,  14 
Blatchf.  (U.  S.)  510;  Cook  v.  Bidwell.  8  Fed. 
Rep.  457;  Bracher  v.  Hat-Sweat  Mfg.  Co..  49 
Fed.  Rep.  921;  Otis  Bros.  Mfg.  Co.  v.  Crane 
Bros.  Mfg.  Co.,  27  Fed.  Rep.  550;  Atkins  v. 
Parke,  fC.  C.  A.)  61  Fed.  Rep.  953;  Berger  v. 
Peterson,  78  III.  633;  Miller  v.  Jones,  67  Hun 
(N.  Y.)  281. 

Mortgage.  —  The  assignment  may  be  by  way 
of  mortgage.  Waterman  v.  Mackenzie,  138 
U.  S.  252  Waterman  v.  Shipman,  14  U.  S. 
App.  312,  55  Fed.  Rep.  982;  Barry  v.  Coville, 
53  Hun  (N.  Y.)  620,  affirmed  129  N.  Y.  302. 

Where  a  Patent  Is  Assigned  with  an  Agreement 
for  a  Reconveyance  in  a  certain  case,  a  court  of 
equity  will  decree  such  conveyance  upon  the 
happening  of  the  contingency.  Andrews  v. 
Fielding,  20  Fed.  Rep.  123.  See  also  Manvel 
v.  Holdredge,  45  N.  V.  151 ;  Gibb  v.  Red  way 
Mfg.  Co.  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N. 
Y.)43- 

Conveyance  in  Trust.  —  A  court  of  equity  may 
compel  a  reconveyance  of  a  patent  which  has 
been   conveyed   only  in 
Jewett,  58  111.  App.  596. 

1.  Pierpoint  Boiler  Co.  v.  Penn  Iron,  etc., 
Co..  75  Fed.  Rep.  289. 

2.  Atkins  v.  Parke, (C.  C. 

3.  Partial  Assignments. 
§  4898;  Gayler  v.  Wilder,  10  How.  (U.  S.)  477; 
Pope  Mfg.  Co.  v.  Gormully,  etc.,  Mfg.  Co., 
144  U.  S.  248;  Waterman  v.  Mackenzie,  138 
U.  S.  252;  Van  Orden  v.  Nashville,  67  Fed. 
Rep.  331;  Washing  Mach.  Co.  v.  Earle,  3 
Wall.  Jr.  (C.  C  )  320;  Sanford  v.  Messer, 
Holmes  (U.  S.)  149;  Hill  v.  Whitcomb,  Holmes 
(U.S.)  317;  Boyd  v.  M'Alpin,  3  McLean  (U. 
S.)  427;  Suydam  v.  Day,  2  Blatchf.  (U.  S.)  20; 
Kempton  v.  Bray,  99  Mass.  350.  See  also 
Jarvos  Hygienic  Underwear  Co.  v.  Fleece  Hy- 
gienic Underwear  Co.,  60  Fed.  Rep.  622;  Cook 
v.  Bidwell,  8  Fed.  Rep.  452. 

Under  the  Early  Acts  there  could  be  no  assign- 
ment except  of  whole  right.  Tyler  v.  Tuel, 
6  Cranch  (U.  S.)  324;  Whiitemore  v.  Cutter,  1 
Gall.  (U.  S.)  429 

4.  Single  Claim  Not  Assignable.  —  Pope  Mfg. 


trust.     Angell  v. 


A.)  61  Fed.  Rep.  953. 
U.  S.  Rev.  Stat., 
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will  be  specifically  enforced  in  equity  in  a  proper  case.1  A  contract  by  an 
inventor,  to  assign  to  an  assignee  of  his  invention  all  future  improvements 
which  he  may  make  thereon,  is  valid  and  not  contrary  to  public  policy.1  It 
seems,  however,  that  an  agreement  to  assign  in  gross  the  product  of  all  one's 
future  labors  as  an  inventor  is  void.3  It  is  immaterial  whether  the  agreement 
is  in  writing  or  not.  Such  agreements  are  not  within  the  statute  of  frauds,4 
nor  within  the  provision  of  the  statute  that  patents  shall  be  assignable  by  an 
instrument  in  writing,5  and  need  not  be  recorded.® 

Specific  Performance  Will  Not  Be  Decreed  unless  the  proof  of  the  agreement  is  clear 
and  satisfactory,7  or  where  the  complainant  has  been  guilty  of  laches;8  or  so 
as  to  cut  off  equities  of  which  he  had  notice  at  the  time  of  his  purchase;  9  or 
where  the  patent  is  void,10  or  of  no  value,11  or  is  about  to  expire.12 

Jurisdiction  of  Courts.  —  A  suit  for  the  specific  enforcement  of  an  agreement  to 
assign  an  interest  in  a  patent  is  not  a  case  arising  under  the  patent  laws  so  ?s 
to  give  the  circuit  courts  of  the  United  States  jurisdiction  thereof,13  and  such 
agreements  may  be  enforced  in  the  state  courts. 14 

(10)  Cancellation  and  Rescission  of  Assignment. — An  assignment  or  con- 
tract for  the  sale  of  a  patent  or  interest  therein  may  be  rescinded  or  canceled 
for  fraud.15  So,  also,  an  assignment  may  be  canceled  by  mutual  agreement, 


1.  Agreement  to  Assign  —  Specific  Performance 

—  United  Stales.  —  Nesmith  v.  Calvert,  I 
Woodb.  &  M.  (U.  S.)  34;  Hapgood  v.  Rosen- 
stock,  23  Fed.  Rep.  86;  Dalzell  v.  Dueber 
Watch  Case  Mfg.  Co.,  149  U.  S.  315.  See  also 
Newell  v.  West,  13  Blatchf.  (U.  S.)  114,  2  B. 
&  A.  Pat.  Cas.  113;  Duke  v.  Graham,  19  Fed. 
Rep.  647;  Jonathan  Mills  Mfg.  Co.  v.  White- 
hurst,  72  Fed.  Rep.  496. 

Arkansas.  —  Blackmer  v.  Stone,  51  Ark.  489. 

Delaware.  —  Satterthwail  v.  Marshall,  4 
Del.  Ch.  337. 

District  of  Columbia.  —  Runstetler  v.  Atkin- 
son, MacArthur  &  M.  (D.  C.)  382. 

Illinois.  —  Greer  v.  Sellers,  64  111.  App.  505. 

Iowa.  —  Searle  v.  Hill,  73  Iowa  367,  5  Am. 
St.  Rep.  688. 

Alassachusetts.  —  Somerby  v.  Buntin,  118 
Mass.  279,  19  Am.  Rep.  459;  Adams  v.  Mes- 
singer,  147  Mass  185,  9  Am.  St.  Rep.  679; 
Binney  v.  Annan,  107  Mass.  94,  9  Am.  Rep.  10. 

New  York.  —  Berolzheimer  v.  Strauss,  51  N. 
Y.  Super.  Ct.  96,  7  Civ.  Pro.  (N.  Y.)  225 ;  Spears 
v.  Willis,  151  N.  Y.  443,  affirming  78  Hun  (N. 
Y.)  609  See  also  McCaslin  Mach.  Co.  v.  Mc- 
Caslin.  90  Hun  (N.  Y.)  388;  Wilkinson  v.  Her- 
bert, (Supm.  Ct.  Gen.  T.)  13  N.  Y.  St.  Rep.  436; 
A.  Smith,  etc..  Carpet  Co.  v.  Skinner,  (Supm. 
Ct.  Gen.  T.)  36  N.  Y.  Supp.  1000. 

Pennsylvania.  —  Hepworth  v.  Henshall,  153 
Pa.  St.  592. 

Wisconsin.  —  Fuller,  etc.,  Mfg.  Co.  v.  Bart- 
lett,  68  Wi?.  73,  60  Am.  Rep.  838. 

An  Agreement  to  Assign  an  Extension  is  valid, 
and  passes  an  equitable  title.  Day  v.  Candee, 
3  Fish.  Pat.  Cas.  9;  Pitts  v.  Hall,  3  Blatchf. 
(U.  S.)  201;  Newell  v.  West,  13  Blatchf.  (U.  S.) 
114,  2  B.  &  A.  Pat.  Cas.  113;  Prime  v.  Bran- 
don Mfg.  Co.,  16  Blatchf.  (U.  S.)  453,  4  B.  & 
A.  Pat.  Cas.  379;  Hartshorn  v.  Day,  19  How. 
(U.  S.)  211. 

2.  Contract  to  Assign  Future  Improvements.  — 
Printing,  etc.,  Registering  Co.  v.  Sampson,  L. 
R.  19  Eq.  462;  Hulse  v.  Bonsack  Mach.  Co., 
(C.  C.  A.)  65  Fed.  Rep.  864;  Westinghouse 
Air-Brake  Co.  v.  Chicago  Brake,  etc.,  Co.,  85 
Fed.  Rep.  786.    See  also  Morse  Twist  Drill, 


etc.,  Co.  v.  Morse,  103  Mass.  73,  4  Am.  Rep. 
513- 

3.  See  Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed. 
Rep.  697;  Montgomery  Palace  Slock  Car  Co. 
v.  Stieet  Stable  Car  Line,  142  111.  315;  Bates 
Mach.  Co.  v.  Bates,  87  111.  App.  225;  McFar- 
land  v.  Stanton  Mfg.  Co.,  53  N.  J.  Eq  649,  51 
Am  St.  Rep.  647;  Arnold  v.  Talcott,  55  N.  J. 
Eq  519. 

4.  Statute  of  Frauds.  —  Dalzell  v.  Dueber 
Waich  Case  Mfg.  Co.,  149  U.  S.  315;  Somerhv 
v.  Buntin,  118  Mass.  279,  19  Am.  Rep.  459. 
See  also  Lockwood  v.  Lorkwcod,  35  Iowa  500. 

5.  Agreement  Not  Within  Statute  Requiring 
Written  Assignment. —  Dalzell  v.  Dueber  Watch 
Case  Mfg.  Co.,  149  U.  S.  315;  Whitney  v. 
Burr,  115  111.  289;  Searle  v.  Hill.  73  Iowa  367. 
5  Am.  St.  Rep.  6SS;  Burr  v.  De  La  Vergne,  102 
N.  Y.  415;  Jones  v.  Reynolds,  120  N.  Y.  213. 

6.  Regan  Vapor-Engine  Co.  v.  Pacific  Gas- 
Engine  Co.  (C  C.  A  )  49  Fed.  Rep.  68. 

7.  Clear  Proof  of  Agreement  Required. —  Dalzell 
v.  Dueber  Watch  Case  Mfg  Co  ,  149  U.  S.  315; 
Eustis  Mfg.  Co.  v.  Eustis,  51  N.  J.  Eq.  565. 
See  Niagara  Radiator  Co.  t.  Meyeis,  (Supm. 
Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  593. 

8.  Complainant  Guilty  of  Laches. —  New  York 
Paper-Bag  Mach.  Co.  v.  Union  Paper-Bag 
Mach.  Co.,  32  Fed  Rep.  783.  See  also  Werden 
v.  Graham,  107  III  169;  Havana  Press  Drill 
Co.  v.  Ashurst,  148  Hi.  115. 

9.  Fames  v.  Earres,  16  Mich.  348. 

10.  Kennedy  v.  Hazelton,  128  U.  S.  667. 
affirming  33  Fed.  Rep.  293. 

11.  Johnson  v.  SlefTens,  54  III.  App.  193. 

12.  Werden  v.  Graham,  107  111  169. 

13.  Nesmith  v.  Calvert,  1  Woodb.  &  M.  (U. 
S.)  34- 

14.  Jurisdiction  of  State  Courts. — Satterthwail 
v.  Marshall,  4  Del.  Ch.  337;  Binney  v.  Annan, 
107  Mass  04,  9  Am.  Rep.  to;  Somerbv  <•. 
Buntin,  118  Mass.  279,  19  Am.  Rep.  459;  Elec- 
tric Secret  Service  Co.  v.  Gill-Alexander  Elec- 
tric Mfg.  Co.,  125  Mo.  140;  Annin  v.  Wren,  44 
Hun  (N.  Y.)  352;  Fuller,  etc.,  Mfg.  Co.  z: 
BartltMt.  68  Wis  7?.  60  Am.  Rep.  838. 

15.  Cancellation  for  Fraud. — Pierce  v.  Wilson, 
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and  the  cancellation  and  destruction  of  an  unrecorded  assignment  by  agree- 
ment of  the  parties  reinvests  the  title  in  the  assignor,  without  a  formal  re- 
assignment to  him.1  A  contract  of  assignment  will  not  be  rescinded  at  the  suit 
of  the  assignor  without  an  allegation  of  fraud  or  offer  to  return  the  considera- 
tion, or  other  ground  justifying  equitable  interposition.2 

(11)  Construction  and  Operation  —  (a)  In  General. — -Conveyances  of  patent 
rights  are  to  be  construed,  like  other  written  instruments,  according  to  the 
intent  of  the  parties  as  shown  by  the  terms  of  the  instrument.3  The  extent 
of  the  interest  conveyed  to  the  assignee,  and  of  the  obligation  or  estoppel  of 
the  assignor  created  by  an  assignment,  will  depend,  of  course,  upon  the  terms 
of  the  conveyance. 1 

(b)  What  Passes  by  Assignment  —  aa.  In  General.  —  In  general,  an  assignment  of 
an  invention  or  patent,  or  interest  therein,  will  pass  only  the  specific  right, 
title,  or  interest  described  in  the  conveyance.5 

bb.  Extensions  and  Renewals.  —  An  assignment  of  a  patent  carries  the  right 
for  the  original  term  only,  unless  the  instrument  of  assignment  contains  words 
indicating  an  intention  to  convey  the  right  to  an  extension  or  renewal  also,6 


?4  Ala.  596;  Marsh  v.  Scott,  125  111.  114;  Gal- 
ling v.  Newell,  9  Ind.  572;  Hall  v.  Oivis,  35 
Iowa  366;  Page  v.  Dickerson,  28  Wis.  694.,  9 
Am.  Rsp.  532;  Leonard  v.  Barnum,  34  Wis. 
105  See  generally  Hartshorn  v.  Day,  19 
How.  (U.  S.)2ir;  Edmunds  v.  Myers,  16  111. 
207:  Edmunds  v.  Hildreih,  16  111.  214;  Raw- 
sun  v.  Harger,  48  Iowa  269;  Miller  v.  Young, 
33  I"-  3351  Hicks  v.  Stevens,  121  111.  186; 
Foss  v.  Richardson,  15  Gray  (Mass.)  303; 
Barrall  v.  Jevvetl,  2  Paige  (N.  Y.)  134. 

1.  Winfrry  v.  Gallatin,  72  Mo.  App.  191. 

2.  Morgan  v.  National  Pump  Co.,  74  Mo. 
App  155.  See  also  Poe  v,  Stockton,  39  Mo. 
App.  550 

3.  Construction  of  Assignments  in  General.  — 

Wetherill  v.  Passaic  Zinc  Co.,  6  Fish.  Pat. 
Cis.  jo;  Gear  v.  Holmes,  6  Fish.  Pat.  Cas.  595 ; 
Nicolson  Pavement  Co.  v.  Jenkins,  14  Wall. 
452;  Waterman  v.  Wallace,  13  Blatchf.  (U.  S.) 
128;  May  v.  Saginaw  County,  32  Fed.  Rep. 
629;  Siebert  Cylinder  Oil-Cup  Co.  v.  Beggs,  32 
Fed.  Rep.  790;  Cowles  Electric  Smelling,  etc., 
Co.  v.  Lowrey,  (C.  C.  A.)  79  Fed.  Rep.  331. 
See  Day  v.  Cary,  1  Fish.  Pat.  Cas.  424;  Phila- 
delphia, etc.,  R.  Co.  v.  Trimble,  10  Wall.  (U. 
S.)  367;  Goodyear  v.  Cary,  4  Blatchf.  (U.  S.) 
271. 

Where  There  Are  Several  Different  Contracts 
between  the  same  parties,  signed  on  the  same 
day,  and  relating  to  the  same  invention,  they 
will  all  be  construed  together.  Hammond  v. 
Mason,  etc.,  Organ  Co.,  92  U.  S.  724. 

But  a  duly  recorded  grant  amounting  tr>  in 
absolute  conveyance  will  not  be  reduced  to  a 
mere  license  by  an  unrecorded  supplemental 
agreement  of  the  same  date.  Littlefield  v. 
Perry.  2t  Wall.  (U.  S  )  205. 

Parol  Evidence  is  inadmissible  to  vary  the 
effect  of  a  written  assignment.  Ruggles  v. 
Eddy,  10  Blatchf.  (U.  S.)  52;  Knowlton  Plat- 
form, etc  ,  Co.  v.  Cook.  70  Me.  143;  Serviss  v. 
Stockstill,  30  Ohio  St.  418;  Edwards  v.  Rich- 
ards, Wright  (Ohio)  596. 

4.  Gilmore  v.  Aiken,  1  rS  M.tss.  94. 

As  to  the  Construction  of  Particular  Assignments 
and  agresmsnts  in  connection  therewith,  see 
Puetz  v.  Bransford,  31  Fed.  Rep.  458;  Rude  v. 
Westcott,  130  U.  S.  152;  Hatch  v.  Hall,  30 
Fed.  Rep.  613:  Geiser  Mfg.  Co.  v.  Frick  Co., 


92  Fed.  Rep.  189;  Wilson  v.  Marlow,  66  111. 
3S5;  Conklin  v.  Douglas, '  16  N.  Y.  Wkly. 
Dig.  10. 

No  Implied  Agreement  Not  to  Compete.  —  The 

assignor  of  a  patent  does  not  impliedly  agree 
that  he  will  not  compete  with  the  assignee  in 
the  sale  of  an  article  similar  to  that  covered  by 
the  patent,  nor  produce  or  sell  anything  that 
may  serve  as  a  substitute  therefor.  I.amson 
v.  Martin,  159  Mass.  557. 

5.  Assignment  Passes  Only  Eight  Designated. 
—  Clark  v.  Scott,  9  Blatchf.  (U.  S.)  301,  5  Fed. 
Cas.  No.  2,833;  United  Nickel  Co.  v.  American 
Nickel  Plating  Works,  4  B.  &  A.  Pat.  Cas.  74; 
Warren  z:  Cole,  15  Mich.  265. 

An  assignment  of  an  interest  in  a  patent  for 
a  machine  will  not  convey  a  patent  for  a  pro- 
cess to  use  which  the  machine  was  invented. 
Downton  v.  Yaeger  Milling  Co.,  9  Fed.  Rep. 
402;  Downton  v.  Allis,  9  Fed.  Rep.  766.  See 
also  Downton  v.  Yaeger  Milling  Co.,  3  Mc- 
Criry  (  U.  S.)  414. 

For  the  Construction  of  Particular  Assignments 
as  to  the  interest  conveyed,  see  Read  v.  Bow- 
man, 2  Wall.  (U.  S.)  591;  Lowrey  v.  Cowles 
Electric  Smelting,  etc.,  Co.,  56  Fed.  Rep.  488. 
68  Fed.  Rep.  354,  (C.  C.  A.)  79  Fed.  Rep.  331; 
Berdan  Fire-Arms.  Mfg.  Co.  v.  U.  S.,  25  Ct. 
CI.  355;  Knowlton  Platform,  etc.,  Co.  v.  Cook, 
70  Me.  143. 

Eeissue.  —  As  to  the  right  of  the  assignee 
under  a  reissue,  see  Potter  v.  Holland,  1  Fish. 
Pat.  Cas.  327,  19  Fed.  Cas.  No.  11,329;  Butdell 
v.  Denig,  2  Fish.  Pat.  Cas.  5S8,  4  Fed.  Cas. 
No.  2,142;  Smith  v.  Mercer,  5  Pa.  L.  J.  529.  22 
Fed.  Cas.  No.  13,078;  Meyer  r.  Bailey,  2  B.  & 
A.  Pat.  Cas.  73,  17  Fed.  Cas.  No.  9,516;  Stan- 
ley v.  Whipple,  2  McLean  (U.  S.)  35  22  Fed. 
Cas.  No.  13,286. 

6.  Assignment  Carries  Original  Term  Only.  — 
Gibson  Cook,  2  Blatchf.  (U.  S.)  144;  Wethei- 
ill  v.  Passaic  Zinc  Co.,  6  Fish.  Pat.  Cas.  50, 
limiting  Wiison  v.  Turner,  Taney  (U.  S.)  278, 
and  Day  v.  Union  India  Rubbet  Co.,  3  Blatchf. 
(U.  S.)  488;  Johnson  r  Wilcox,  etc.,  Sewing 
Mach.  Co.,  23  Blatchf.  (U.  S.)  531,  27  Fed.  Rep. 
689;  Wilson  7>.  Rousseau.  4  How.  (U.  S.)  646; 
Mitchell  v.  Hawley.  16  Wall.  (U.S.)  544;  Hen- 
drie  v.  Sayles,  98  U.  S.  546;  Case  v.  Redrield, 
4  McLean  (U.  S.)  526;    Wood  v.  Michigan 
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in  which  case  such  right  will  pass.1  Such  conveyance  becomes  operative 
upon  the  grant  of  the  extension.3 

cc.  Improvements.  —  The  same  rule  applies  to  improvements  as  to  extensions. 
An  assignment  of  the  patent  does  not  of  itself  pass  the  right  to  future  improve- 
ments,3 but  may  be  made  to  do  so  by  the  use  of  apt  words.4  But  in  order 
to  have  this  effect  it  must  plainly  appear  from  the  language  used  that  such 
was  the  intention  of  both  parties.5  An  assignment  of  future  improvements 
on  a  particular  machine  will  not  convey  any  interest  in  a  future  patent  for  a 
machine  radically  different  though  having  the  same  object.6 

An  Assignment  of  an  Improvement  conveys  no  right  to  the  original  patent.7 
dd.  Right  to  Sue  for  Past  Infringement.  —  A  mere  assignment  of  a  patent  does 
not  carry  the  right  to  sue  for  past  infringements.8    But  such  right  is  assign- 
able and  will  pass  when  expressly  included  in  the  conveyance.9    A  claim  for 


Southern,  elc,  R.  Co.,  3  Fish.  Pat.  Cas. 
464;  Woodworth  v.  Sherman,  3  Story  (U. 
S.)  171;  Ruggles  v.  Eddy,  10  Blatchf.  (U.  S.) 
52;  Brooks  v.  Bicknell,  4  McLean  (U.  S.)  64: 
Gear  v.  Grosvenor,  Holmes  (U.  S.)  215,  6  Fish. 
Pat.  Cas.  314;  Mowrv  v.  Grand  St.,  etc.,  R. 
Co.,  10  Blatchf.  (U.  S.)  89;  Phelps  v.  Corn- 
stock,  4  McLean)(U.  SO353.  See  also  Clum  v. 
Btewer.  2  Curt.  (U.  S.)  506. 

1.  Extension  Conveyed  by  Express  Terms.  — 
Nicolson  Pavement  Co.  v.  Jenkins,  14  Wall. 
(U.  S.)  452,  reversing  I  Abb.  (U.  S  )  567;  Phila- 
delphia, etc.,  R.  Co.  v.  Trimble,  10  Wall.  (U. 
S.)  367;  Chase  v.  Walker,  3  Fish.  Pal.  Cas.  120; 
Sayles  v.  Dubuque,  etc.,  R.  Co.,  5  Dill.  (U.  S.) 
561;  Ruggles  v.  Eddy,  10  Blatchf.  (U.  S.)  52; 
Goodyear  v.  Cary,  4  Blatchf.  (U.  S.)  271; 
Phelps  v.  Comstock,  4  McLean  (U.  S.)  353; 
Gear  v.  Grosvenor,  Holmes  (U.  S.)  215;  Gear 
v.  Holmes,  6  Fish.  Pat.  Cas.  595;  Consolidated 
Fruit  Jar  Co.  v.  Mason,  7  Daly  (N.  Y.)  64;  Union 
Mfg.  Co.  v.  Lounsbury,  42  Barb.  (N.  Y.)  125, 
41  N.  Y.  363;  Emmons  v.  Sladdin,  2  B.  &  A. 
Pat.  Cas.  199,  8  Fed.  Cas.  No.  4,470.  See  also 
Wilson  v.  Rousseau,  4  How.  (U.  S.}  646; 
Blanchard's  Gun-Stock  Turning  Factory  v. 
Warner,  1  Blatchf.  (U.  S.)  258;  Wilson  v. 
Turner,  Tanev  (U.  S.)  278,  30  Fed.  Cas.  No. 
17,845;  Pitts  v.  Hall,  3  Blatchf.  (U.  S.)  201; 
Gibson  v.  Cook,  2  Blatchf.  (U.  S.)  144,  Prime 
v  Brandon  Mfg.  Co.,  16  Blatchf.  (U.  S.)  453; 
Day  v.  Candee,  3  Fish.  Pat.  Cas.  9;  Gilmore 
v.  Aiken,  118  Mass.  94;  Union  Mfg.  Co.  v. 
Lounsbury,  42  Birb.  (N.  Y.)  125. 

2.  Philadelphia,  etc.,  R.  Co.  v.  Trimble,  10 
Wall.  (U.  S  )  380;  Gear  v.  Grosvenor,  Holmes 
(U.  S.)  216,  6  Fish.  Pat.  Cas.  314. 

Assignment  of  "Invention"  Carries  Extension. 
—  Hendrie  v.  Sayles,  98  U.  S.  546;  Emmons 
v.  Sladdin,  2  B.  &  A.  Pat.  Cas  199.  But  see 
Waterman  v.  Wallace,  13  Blatchf.  (U.  S.)  128; 
Mowry  v.  Grand  St.,  etc.,  R.  Co.,  10  Blatchf. 
(U.  S.)  S9;  Clum  v.  Brewer,  2  Curt.  (U.  S.)  506. 

3.  See  cases  cited  in  notes  immediately  fol- 
lowing, which,  by  implication,  sustain  the  doc- 
trine of  the  text.  See  also  United  Nickel  Co. 
v.  American  Nickel  Plating  Works,  4  B.  &  A. 
Pat.  Cas.  74,  24  Fed.  Cas.  No.  14,405. 

Pretended  Improvement  Not  Operative  as  Against 
Assignee.  —  But  the  assignor  of  an  invention 
and  the  patent  to  be  obtained  cannot  defeat 
the  assignee's  rights  by  a  pretended  improve- 
ment and  a  mere  subdivision  of  the  patent 
into  two  parts  for  which  two  patents  are  issued. 
Hollins  ?'.  Mallard,  (Supm.  Ct.  Spec.  T.)  10 


How.  Pr.  (N.  Y.)  540.  See  also  Standard  Com- 
bustion Co.  v.  Farr,  9  Ohio  Dec.  (Reprint)  509, 
14  Cine.  L.  Bui.  201. 

4.  Express  Assignment  of  Improvement.  —  Lit- 
tlefield  v.  Perry,  21  Wall.  (U.  S.)  205;  Chase 
v.  Walker,  3  Fish.  Pat.  Cas.  120;  Aspinvvall 
Mfg.  Co.  v.  Gill,  32  Fed.  Rep.  697:  Nesmith  v. 
Calvert,  1  Woodb.  &M.(U  S.)  34;  GeiserMfg. 
Co.  v.  Frick  Co.,  92  Fed.  Rep.  189;  Regan 
Vapor-Engine  Co.  Pacific  Gas-Engine  Co., 
47  Fed.  Rep.  511;  Westinghouse  Air-Brake  Co. 
v.  Chicago  Brake,  etc.,  Co.,  85  Fed.  Rep.  786; 
Stanton  Mfg.  Co.  v.  McFarland,  (N.  J.  E.  1895) 
30  Atl.  Rep.  1058,  affirmed  53  N.  J.  Eq.  649,  51 
Am.  St.  Rep.  647;  Magnolia  Anti-Friction 
Metal  Co.  v.  Singley,  (Supm.  Ct.  Gen.  T.)  42 
N.  Y.  St.  Rep.  893,  affirmed  137  N.  Y.  557; 
Reese's  Appeal.  122  Pa.  St.  392;  White  Dental 
Mfg.  Co.  :.  Bonwill,  15  Pa.  Co.  Ct.  76;  Watson 
v.  Harris,  31  Ont.  134. 

As  to  What  Constitutes  an  Improvement,  see 
Liulefield  v.  Perry,  21  Wall.  (U.  S.)  205;  As- 
pinwall  Mfg.  Co.  v.  Gill,  32  Fed.  Rep.  697; 
Westinghouse  Air-Brake  Co.  v.  Chicago  Brake, 
etc.,  Co.,  85  Fed.  Rep.  7S6;  Allison  Brothers' 
Co.  v.  Allison,  144  N.  Y.  21;  Reese's  Appeal, 
122  Pa.  St.  392;  While  Dental  Mfg.  Co.  v. 
Bonwill,  15  Pa.  Co.  Ct.  76. 

5.  Allison  Brothers'  Co  v.  Allison,  144  N. 
Y.  21.  reversing  70  Hun  (N.  Y.)  27. 

6.  Improvement  Must  Relate  to  Specific  Patent 
Assigned.  —  Stebbins  Hydraulic  Elevator  Mfg. 
Co.  v.  Stebbins,  4  Fed.  Rep.  445:  Independeni 
Electric  Co.  v.  Jeffrev  Mfg.  Co.,  76  Fed.  Rep. 
981;  Allison  Brothers'  Co.  v.  Allison,  144  N. 
Y.  21;  McFarland  v.  Stanton  Mfg.  Co.,  53  N. 
J.  Eq.  649,  51  Am.  St.  Rep.  647.  See  also  Ai- 
pinwall  Mfg.  Co.  v.  Gill,  32  Fed.  Rep.  697. 

7.  Leach  v.  Dresser,  69  Me.  129. 

8.  Assignment  of  Patent  Does  Not  Carry  Right 
to  Sue  for  Infringement.  —  Elwood  v.  Christy, 
18  C.  B.  N.  S.  494,  114  E.  C.  L.  494;  Superior 
Drill  Co.  v.  Ney  Mfg.  Co.,  98  Fed.  Rep.  734; 
Jones  v  Berger,  5S  Fed  Rep.  1006;  Dibble  v. 
Augur,  7  Blatchf.  (U.  S.)  86;  Moore  v.  Marsh. 
7  Wall  (U.  S.)  515:  May  v.  Juneau  County, 
30  Fed.  Rep.  241,  affirmed  137  U.S.40S:  Kaola- 
tvpe  Engraving  Co.  ?'.  Hoke,  30  Fed.  Rep.  444; 
New  York  Grape  Sugar  Co.  v.  Buffalo  Grape 
Sugar  Co.,  21  Blatchf.  (U.  S.)  519,  iS  Fed.  Rep. 
63S;  Emerson  v.  Hubbard.  34  Fed.  Rep.  327. 

9.  Right  to  Sue  Expressly  included.  —  Adams 
v.  Bellaire  Stamping  Co.,  25  Fed.  Rep.  270; 
May  v.  Logan  County.  30  Fed.  Rep.  250; 
Spring  v.  Domestic  Sewing  Mach.  Co.,  13  Fed. 
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profits  or  damages  for  past  infringement  cannot  be  assigned  separately  from 
the  patent,  since  this  would  give  a  right  of  action  for  such  claim  in  disregard 
of  the  statute.1 

Conveyances  Pendente  Lite  do  not  affect  the  litigation,  the  courts  being  careful 
to  protect  the  rights  of  the  parties.2  In  such  case,  however,  notice  of  the 
transfer  should  be  given  to  the  defendant  in  order  that  he  may  not  pay  the 
wrong  party.3 

Record  Unnecessary.  —  An  assignment  of  the  right  to  sue  for  past  infringements 
need  not  be  recorded. 4 

cc  Assignment  Conveying  Only  Assignor's  Interest.  —  An  assignment  not  pur- 
porting to  convey  all  the  right,  title,  and  interest  granted  by  the  letters  patent, 
but  only  the  right,  title,  and  interest  of  the  assignor,  passes  only  such  right, 
title,  and  interest  as  he  has  at  the  time,  and  if  he  has  previously  parted  with 
some  interest,  such  interest  will  not  be  affected  by  the  assignment  although 
the  first  transfer  may  not  have  been  recorded.5  The  form  of  the  assignment 
in  such  case  is  sufficient  to  charge  the  second  assignee  with  notice  of  the  prior 
unrecorded  assignment.6  Such  an  assignment  is  not  a  mere  release  or  quit- 
claim of  the  assignor's  interest,  and  implies  that  a  patent  has  been  issued 
in  due  form.7  But  it  does  not  import  a  warranty  by  the  assignor  that  he 
conveys  all  the  rights  under  the  letters  patent.9 

ff.  Assignee  Takes  Only  Title  of  Assignor. — The  assignee  acquires  by  the 
assignment  only  such  title  and  rights  as  his  assignor  had,  subject  to  all  exist- 
ing equities,  conditions,  and  limitations  of  which  he  had  actual  or  constructive 
notice."  Where  the  owner  of  a  patent  has  assigned  all  his  interest,  a  subse- 
quent assignment  by  him  is,  of  course,  a  nullity,  and  the  second  assignee 
acquires  no  right  to  the  patent.10 

Rep.  446;  May  v.  Saginaw  County,  32  Fed. 
Rep.  629;  Hamilton  v.  Rollins,  5  Dill.  (U.  S.) 
495.  3  B  &  A.  Pal.  Cas.  157;  Merriam  v.  Smith, 
11  Fed.  Rep.  588;  Jenkins  v.  Greenwald,  1 
Bond  (U.  S.)  135;  Campbell  v.  James,  18 
Biatchf.  (U.  S.)  92.  See  also  Hayward  v.  An- 
drews, T2  Fed.  Rep.  786. 

A  Conveyance  of  a  Claim  for  Infringement  will 
not  carry  the  patent  right.  Campbells.  James, 
2  F;d.  Rep.  338, 

1.  Gordon  v.  Anthony,  16  Biatchf.  (U.  S.) 
214,  4  B  &  A.  Pat.  Cas.  248 

2.  Campbell  v.  James,  18  Biatchf.  (U.  S.)  92, 
2  Fed.  Rep.  338;  Ross  v.  Ft.  Wayne,  (C.  C.  A.) 

63  Fed.  Rep.  466. 

3.  Gear  v.  Filch,  3  B.  &  A.  Pat.  Cas.  573. 

4.  Record  of  Assignment  Unnecessary.  —  Gear 
v.  Fitch.  3  B.  &  A.  Pat.  Cas.  573. 

In  this  case  the  assignment  was  made  after 
the  patent  had  expired,  and  hence  the  state- 
ment of  the  text  is  no:  in  conflict  with  the 
previous  statement  as  to  separate  assignment. 

5.  Assignment  Conveying  Only  Assignor's  Inter- 
est. —  Turnbull  v.  Weir  Plow  Co.,  6  Biss.  (U. 
S  ;  225,  9  Biss.  (U.  S.)  334;  Hamilion  v.  Kings- 
bury, 4  Fed.  Rep.  428.  17  Biatchf.  (U.  S.)  460. 
See  also  Regan  Vapor-Engine  Co.  v.  Pacific 
Gas  Engin.3  Co.,  47  FVd.  Rep.  511. 

Parol  Evidence. — Where  the  assignor  con- 
veys "  all  his  right,  title,  and  interest  "  in  the 
invention,  and  the  interest  intended  to  be  con- 
veyed is  not  specified,  parol  evidence  is  ad- 
missible toshow  its  extent.  Home  v.  Chatham, 

64  Tex.  36. 

6.  Hamilton  v.  Kingsbury,  4  Fed.  Rep.  428, 
17  Biatchf.  (U.  S.)  460. 

7.  Shepherd  v.  lenkins,  73  Mo.  510. 

8.  Turnbull  v.  Weir  Plow  Co.,  6  Biss.  (U.  S  ) 
225. 
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9.  Assignee  Takes  Subject  to  Equities,  etc. — Eng- 
land.— Werderman  v.  Societe  Generale  d'Elec- 
tricite,  19  Ch.  D.  246. 

United  States. — Gottfried  v.  Miller,  10  Fed. 
Rep.  471;  Pennington  v.  Hunt,  20  Fed.  Rep. 
195;  Blades  v.  Rand,  27  Fed.  Rep.  93;  Shel- 
don Axle  Co.  v.  Standard  Axle- Works,  37  Fed. 
•Reo.  789;  Kinsman  v.  Parkhurst,  18  How.  (U. 
S.)  289;  McClurg  v.  Kingsland,  1  How.  (U.  S.) 
202;  Worley  v.  Tobacco  Co.,  104  U.  S.  340; 
Carroll  v.  Goldschmidt,  (C.  C.  A.)  83  Fed.  Rep. 
508;  Hamilton  v.  Kingsbury,  17  Biatchf.  (U. 
S.)  460,  4- Fed.  Rep.  428;  New  York  Grape 
Sugar  Co.  v.  Buffalo  Grape  Sugar  Co.,  21 
Biatchf.  (U.  S.)  519,  iS  Fed.  Rep.  638,  24  Fed. 
Rep.  604;  Kearney  v.  Lehigh  Valley  R.  Co., 
27  Fed.  Rsp.  699;  Grier  v.  Baynes,  46  Fed. 
Rep.  523;  Hapgood  v.  Rosenstock,  23  Fed. 
Rep.  86;  Wood  Mowing,  etc.,  Mach.  Co.  v. 
Deering,  66  Fed.  Rep.  547.  See  also  Day  v. 
Cary,  1  Fish.  Pat.  Cas  424;  Abbett  v.  Zusi,  5 
B.  &  A.  Pat.  Cas.  38;  Sprague  v.  Adriance,  3 
B.  &  A.  Pat.  Cas.  124;  Tatham  7:  Loring,  5  N. 
Y.  Leg.  Obs.  207,  23  Fed.  Cas.  No.  13,763. 

Michigan.  —  Eames  v.  Eames,  16  Mich.  348; 
Hanison  v.  Ingersoll,  56  Mich.  36, 

.Vew  York.  —  Coleman  v.  Ryan,  tSupm.  Cl. 
Spec.  T.)  33  Misc.  (N.  Y.)  715. 

The  Assignee  of  Several  Distinct  Patents  has  no 
greater  right  ihan  his  several  assignors  re- 
spectively. Washburn,  etc.,  Mfg.  Co.  v. 
Griesche,  5  McCrary  (U .  S.)  246,  16  Fed.  Rep. 
669. 

The  Assignee  Is  Chargeable  with  Notice  of  out- 
standing equities  suggesied  by  the  recitals  of 
the  assignment.  Jonathan  Mills  Mfg.  Co.  v. 
Whitehurst,  72  Fed   Rep.  496. 

10.  Assignment  After  Assignment  of  Whole  In- 
terest.—  Ritter  v.  Serrell,  2  Biatchf.  (U.  S.) 
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Assignee  Takes  Subject  to  Licenses.  —  Thus  the  assignee  of  a  patent  ordinarily 
takes  subject  to  licenses  previously  granted  by  the  assignor.1 

(c)  Warranties  —  Express  Warranties.  —  The  assignor  may,  of  course,  bind  him- 
self by  express  warranties  as  to  his  title,  and  the  validity  of  the  patent,  and 
the  rights  and  liabilities  of  the  parties  will,  in  such  case,  be  determined  by  the 
terms  of  the  contract.2 

Implied  Warranty  —  Warranty  of  Title.  —  An  assignment  of  a  patent  right  carries 
an  implied  warranty  of  title  and  of  the  right  to  sell,  unless  the  instrument 
purports  to  convey  only  such  title  as  the  assignor  had,3  and  any  right  or  title 
subsequently  acquired  by  the  assignor  will  inure  to  the  benefit  of  the  assignee.4 

Warranty  of  Issuance  of  Patent.  —  There  is  also  an  implied  warranty  that  a 
patent  has  been  issued  in  due  form,  and  if  this  is  not  the  case  the  assignee 
may  recover  back  the  purchase  money  paid.5 

Warranty  of  Validity  of  Patent.  —  It  has  been  held  that  on  an  assignment  of  a 
patent  there  is  no  implied  warranty  of  its  validity  or  utility.6  On  the  other 
hand  it  is  well  settled  that  the  invalidity  of  the  patent  is  a  good  defense  to  an 
action  for  the  purchase  price  7  or  on  a  note  given  therefor.** 

Action  for  Fraud.  —  A  sale  of  a  void  patent  right  upon  false  representations 
that  it  is  valid  is  a  fraud  for  which  an  action  will  lie.9 

(d)  Estoppel  of  Assignor.  —  The  assignor  cannot  derogate  from  his  own  grant. 
Thus  he  is  estopped  to  deny  his  title  and  right  to  convey,10  or  to  claim  title  as 

379;  Perry  v.  Corning,  7  Blatchf.  (U.  S.)  195; 
Waterman  v.  Mackenzie,  29  Fed.  Rep.  316; 
Miller  v.  Jones,  67  Hun  (N.  Y.)  281. 

In  such  case  a  subsequent  reassignment  by 
the  first  assignee  to  iheas;ignord'jes  not  inure 
to  the  benefit  of  the  second  assignee  and  per- 
fect his  title.  Peny  v.  Corning,  7  Blatchf. 
(U.  S.)  iQ5. 

1.  Assignee  Takes  Subject  to  Liceuses.  —  Hap- 
good  v.  Rosenstock,  23  Fed.  Rep.  86;  Jones  v. 
Berger,  58  Fed.  Rep.  1006;  Farringion  v.  Greg- 
ory, 4  Fish.  Pat.  Cas.  221;  Ft.  Wayne,  etc., 
R.  Co.  v.  Habcrkorn,  15  Tnd  App.  479;  Water- 
man v.  Shipman,  130  N.  Y.  301,  (C.  C.  A.)  55 
Fed.  Rep.  982.  See  also  Prait  v.  Wilcox  Mfg. 
Co.,  64  Fed.  Rep.  589;  Bergmann  v.  Macmil- 
lan,  17  Ch.  D.  423;  Solomons  v.  U.  S.,  21  Ct. 
CI.  479,  affirmed  137  U.  S  342. 

An  assignment  may  by  its  terms  be  made 
subject  to  a  prior  license,  and  in  such  case  the 
assignee  succeeds  to  the  rights  under  and  is 
bound  by  the  conditions  of  the  license.  Wil- 
son v.  Stolly,  5  McLean  (U.  S.)  1. 

2.  Express  Warranty.  —  See  Grant  v.  Law- 
rence, 79  Hun  (,N.  Y.)  565;  Ball  v.  Murry.  10 
Pa.  St.  in. 

An  express  warranty  of  title  on  an  assign- 
ment of  a  void  patent  is  a  nullity,  there  being 
nothing  for  it  to  operate  upon.  Bliss  v.  Negus, 
8  Mass.  46;  Dickinson  v.  Hall,  14  Pick.  (Miss  ) 
317,  25  Am.  Dec.  390 

In  an  action  by  the  assignee  on  an  express 
wat  ranty  thai  the  invention  is  oiiginal  and 
novel,  the  fact  that  the  patent  was  issued  is 
not  conclusive  against  the  plaintiff.  Wright 
v.  Wilson,  11  Rich.  L.  fS.  Car.)  144. 

3.  Implied  Warranty  of  Title.  —  Brush  Elec- 
tric Co.  v.  California  Electric  Light  Co..  52 
Fed.  Rep.  945;  Faulks  -■.  Kamp,  17  Blatchf. 
(U.  S.)  432,  3  Fed.  Rep.  S9S,  5  B.  &  A.  Pat. 
Cas.  73;  Gottfried  v.  Miller,  104  U.  S.  521; 
Sherman  v.  Champlain  Transp.  Co.,  31  Yt.  162. 
See  Davis  v.  Hammond,  75  Mich.  I. 

4.  Faulks  v.  Kamp,  3  Fed  Rep.  898;  Curran 
v.  Burdsall,  20  Fed.  Rep.  835;  Brush  Electric 


Co.  v.  California  Eleciric  Light  Co.,  52  Fed. 
Rep.  945;  Sherman  r  .  Champlain  Transp.  Co., 
31  Vi.  162. 

5.  Shepherd  r.  lenkins,  73  Mo.  510. 

6.  No  Implied  Warranty  of  Validity  of  Patent. 
—  3  Rob.  Pat,,  p  1232;  Hiatt  v.  Twomey,  1 
Dev.  &  B  Eq.(2i  X.  Car.)  315.  See  also  John- 
son v.  Willimantic  Linen  Co.,  33  Conn.  436; 
Palmer's  Appeal.  96  Pa.  St.  106.  But  see 
Pasqueau  v.  U.  S.,  26  Ct.  CI.  509. 

An  assignment  of  all  the  assignor's  right, 
title,  and  interest  in  a  patent  amounts  to  a 
mere  quitclaim,  and  contains  no  warranty  of 
the  validity  of  the  patent.  Gilmore  v.  Aiken. 
1 18  Mass  94. 

Parol  Evidence  of  Warranty  Inadmissible.  — 
McClure  v.  Jeffrey,  8  Ind.  79;  Rose  v.  Hurley. 
39  Ind.  77;  Jolliffe  v.  Collins,  21  Mo.  338;  Van 
Ostrantl  v.  Reed,  1  Wend.  (X.  Y.)  424,  19  Am. 
Dec.  529. 

Warranty  of  Efficiency. —  Where  a  written 
contract  of  sale  of  an  inteiest  in  a  patent  right 
contains  no  warranty  of  the  efficiency  of  the 
patented  article,  no  such  warranty  can  be 
ptoved  by  parol.  Johnson  1.  McCabe,  37  Ind. 
535- 

7.  Herzog  v.  Hey  man,  151  X.  Y.  587,  56  Am. 
St.  Rep.  646.  affirming  (X.  Y.  Super.  Ct.  Gen.  T.) 
8  Misc.  (N\  Y.)  27.  holding  also  that  a  reassign- 
ment of  the  patent  is  not  a  necessary  condition 
of  interposing  this  defense. 

In  Great  Eritain  the  invalidity  of  the  patent 
is  no  defense  to  an  action  for  the  purchase 
price.  Hall  r  .  Conder,  2  C.  B.  X.  S.  22.  S9  E. 
C  L.  22;  Smith  v.  Xealu.  2  C.  B.  N.  S.  67,  89 
E.  C.  L.  67.  See  Chc  mical  Eleciric  Light,  etc.. 
Co.  v.  Howaid,  14S  Mass.  352. 

8.  See  supra,  this  subsection.  Consideration  — 
Patent  ri&ttt  .Votes. 

9.  Action  for  Fraud.  —  B  ill  v.  Pratt,  1  Conn. 
342.  See  also  Rose  ;•.  Hurley,  39  Ind.  77;  Mc- 
Clure  v.  Jeffrey,  S  Ind.  79.  And  see  supra, 
this  subsec'ion.  Cancellation  and  Rescission  of 
Assignment. 

10.  Estoppel  of  Assignor. —  Faulks  v.  Kamp,  3 
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against  his  assignee.1  So  also  in  an  action  against  him  by  the  assignee  for 
infringement  he  is  estopped  to  deny  the  validity  of  the  patent.'2  He  is  not 
precluded,  however,  in  such  action  from  denying  the  infringement,  and  for 
this  purpose  he  may  show  the  prior  state  of  the  art  so  as  to  limit  the  scope  of 
the  patent  assigned.3 

Estoppel  of  Persons  in  Privity  with  Assignor.  —  This  estoppel  extends  to  all  per- 
sons interested  in  the  assignment  and  in  privity  with  the  assignor.4 

Purchase  of  Superior  Right.  —  The  assignor  cannot  buy  or  obtain  control  of  an 
older  patent  and  through  such  patent  dispossess  his  assignee  of  the  full 
benefit  of  the  assignment.5 

Assignor  May  Take  Out  Patent  for  Improvement.  —  The  assignor  of  a  patent  is  not 

estopped  by  the  assignment  from  taking  out  a  patent  for  an  improvement 
upon  the  invention.6 

b.  Sale  on  Execution  —  Creditor's  Bill.  — A  patent  right  is  not  sub- 
ject to  sale  on  execution,7  in  the  absence  of  a  statute  authorizing  such  sale.8 
But  it  ma)'  be  reached  by  a  bill  in  equity,  as  by  a  creditor's  bill,'J  or  by  sup- 


Fed.  Rep.  898,  17  Blatchf.  (U.  S.)  432.  See 
Brush  Electric  Co.  v.  California  Electric  Light 
Co.,  (C.  C.  A.)  52  Fed.  Rep.  945. 

1.  If  the  owner  of  a  patent  right  assigns  it 
and  subsequently  executes  a  second  assign- 
ment, without  warranty  of  title,  to  another,  and 
the  patent  is  reassigned  to  him  bv  the  first  as- 
signee, he  is  estopped  to  claim  title  as  against 
the  second  assignee.  Liulefield  v.  Perry,  21 
Wall.  (U.  S  )  205. 

2.  Estoppel  of  Assignor  to  Deny  Validity  of  Pat- 
ent.—  Chambers  v.  Crichlev,  33  Beav.  374; 
Martin,  etc.,  Cash-Carrier  Co.  v.  Marlin,  62 
Fed.  Rep.  272;  Burdsall  v.  Curran,  31  Fed. 
Rep.  918;  Griffith  v.  Sha  v,  89  Fed.  Rep.  313; 
Adee  v.  Thomas,  41  Fed.  Rep.  346;  Woodward 
-'.  Boston  Lasting  Mach.  Co.,  (C.  C.  A.)  60 
Fed.  Rep.  283,  63  Fed.  Rep.  609,  S2  Fed.  Rep. 
97;  Western  Telephone  Constr.  Co.  v.  Strom- 
bsrg,  66  Fed.  Rep.  550;  National  Conduit  Mfg. 
Co.  v.  Connecticut  Pipe  Mfg.  Co  ,  73  Fed.  Rep. 
491;  Corbin  Cabinet  Lock  Co.  v.  Yale,  etc., 
Mfg.  Co.,  58  Fed.  Rep.  563;  American  Paper 
Barrel  Co.  v.  Laraway,  28  Fed.  Rep.  141; 
Time  Tel.  Co.  v.  Himmer,  19  Fed.  Rep.  322, 
22  Blatchf.  (U.  S.)  34;  Underwood  v.  Warren, 
21  Fed.  Rep.  573;  Consolidated  Middlings 
Purifier  Co.  v.  Guilder,  9  Fed.  Rep.  155,  3  Mc- 
Crary  (U.  S.)  186;  Parker  v.  McKee,  24  Fed. 
Rep.  808;  Curran  v.  Burdsall.  20  Fed.  Rep. 
835;  Rumsey  v.  Buck,  20  Fed.  Rep.  697;  On- 
derdonk  v.  Fanning,  4  Fed.  Rep.  148;  Babcock 
v.  Clarkson,  63  Fed.  Rep.  607,  21  U.  S.  App. 
443;  Smith  v.  Ridgely.  (C.  C.  A.)  103  Fed.  Rep. 
875.  See  also  Blount  v.  Sociele  Anonyme  du 
Filtre,  etc.,  (C.  C.  A.)  53  Fed.  Rep.  98;  Many 
v.  Jagger,  1  Blatchf.  (U.  S.)  372;  Tibbe,  etc., 
Mfg.  Co.  v.  Heineken,  37  Fed.  Rep.  686. 

Assignee  in  Bankruptcy.  —  The  rule  of  estop- 
pel does  not  apply  to  a  patentee  whose  patent 
has  been  sold  by  his  trustee  in  bankruptcy. 
Cropper  v.  Smith,  26  Ch  D.  700,  10  App.  Cas. 
249. 

Where  the  Assignor  Is  Merely  an  Employee  of 

his  codefen dants,  who  are  the  principal  in- 
fringers, neither  he  nor  they  are  estopped  to 
deny  the  validity  of  the  patent.  Boston  Last- 
ing-Mach.  Co.  v.  Woodward,  (C.  C.  A.)  82  Fed. 
Rep.  97. 

Declarations  Impeaching  the  Validity  of  the 
Patent  made  by  the  assignor  after  the  assign- 


ment are  inadmissible  against  the  assignee. 
Many  v.  Jaggei,  1  Blatchf. (U.  S.)  372,  16  Fed. 
Cas.  No.  9,055. 

3.  Assignor  May  Show  Prior  Stcte  of  Art.  — 
Martin,  etc.,  Cash-Can ier  Co.  v.  Marlin,  62 
Fed.  Rep.  272;  Babcock  v.  Claikson,  (C.  C. 
A.)  63  Fed.  Rep.  607;  Western  Telephone 
Constr.  Co  v.  Strom  berg,  66  Fed.  Rep.  550; 
Griffith  v.  Shaw,  S9  Fed.  Rep.  313;  Noonan  v. 
Chester  Park  Athletic  Club  Co  ,  (C.  C,  A.)  99 
Fed.  Rep.  90;  Smith  v.  Ridgely,  (C.  C.  A.)  103 
Fed.  Rep  875. 

4.  Persons  in  Privity  with  Assignor  Estopped. 
—  Time  Tel.  Co.  v.  Carev,  21  Blatchf.  1 1'.  S. 
34,  19  Fed.  Rep.  322;  Woodward  v.  Boston 
Lasting  Mach.  Co.,  (C.  C.  A.)  60  Fed.  Rep. 
283;  Daniel  v.  Miller,  Si  Fed.  Rep.  1000. 

Thus,  a  Corporation  subsequently  formed, 
owned  and  controlled  by  the  assignor,  either 
alone  or  with  others,  prL'y  to  the  assignment, 
is  estopped  to  deny  the  validity  of  the  patent. 
National  Conduit  Mfg.  Co.  v.  Connecticut 
Pipe  Mfg.  Co.,  73  Fed.  Rep.  491;  Force  v 
Sawyer-Boss  Mfg.  Co.,  111  Fed.  Rep.  902. 

But  the  mere  fact  that  the  assignor  becomes 
an  officer  of  a  corporation  which  is  sued  for 
infringement  is  not  sufficient  to  render  the  es- 
toppel of  the  assignor  operative  against  it. 
Corbin  Cabinet  Lock  Co.  v.  Yale,  etc.,  Mfg. 
Co  ,  58  Fed.  Rep.  563. 

5.  Purchase  of  Superior  Right  by  Assignor.  — 
Gottfried  v.  Miller.  104  U.  S.  521;  Curran  v. 
Burdsall  20  Fed.  Rep.  835. 

6.  Essex  Button  Co.  v.  Paul,  48  Fed.  Rep. 
310. 

7.  Sale  on  Execution.  —  Ager  v.  Munay,  105 
U.  S.  126;  Campbell  v.  James,  2  Fed.  Rep. 
338;  Peterson  v.  Sheriff.  115  Cal.  211;  Har- 
rington v.  Cambridge,  14  VV.  N.  C.  (Pd.)  456. 

A  Patent  Is  Not  Subject  to  Attachment  on  the 
ground  that  the  owner  is  about  to  remove  it 
from  the  state.  Logan  v.  Sibley,  67  111.  App. 
579- 

8.  Erie  Wringer  Mfg.  Co.  v.  National 
Wringer  Co.,  63  Fed.  Rep.  248. 

9.  Creditor's  Bill.  —  Ager  v.  Murray,  105  U. 
S.  126,  1  Mackey  (D.  C.)  87;  Gorrell  v.  Dick- 
son, 26  Fed.  Rep.  454:  Maitland  v.  Gibson,  79 
Fed.  Rep.  136;  Vail  v.  Hammond,  60  Conn. 
374,  25  Am.  St.  Rep.  336;  Wilson  7'.  Martin- 
Wilson  Automatic  F're  Alarm  Co.,  149  Mass. 
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plementary  proceedings,1  and  an  assignment  compelled  by  the  court.  And 
under  a  state  statute  authorizing  it,  the  assignment  may  be  executed  in  the 
debtor's  name  by  a  person  appointed  by  the  court,  where  the  debtor  refuses 

to  assign.* 

c  Transfer  in  Bankruptcy  or  Insolvency.  —  A  patent  right  passes 
to  the  trustee  under  the  bankruptcy  act.3  But  upon  the  principle  that  a 
patent  right  is  assignable  only  as  provided  by  the  federal  statutes,  that  is,  by 
in  instrument  in  writing  executed  by  the  owner,  it  is  held  that  such  rights  do 
not  pass  by  a  mere  assignment  under  the  state  insolvency  laws,  without  a 
written  assignment  by  the  debtor.4  But  the  court  in  such  case  may  compel 
the  debtor  to  execute  such  an  assignment.5  And  a  state  legislature  has 
power  to  pass  an  insolvency  act  which  has  the  effect  to  pass  title  to  a  patent 
right,  a  court  of  equity  being  empowered  to  compel  an  assignment  by  the 
debtor.6 

7.  Licenses  —  a.  Definition.  — A  license  in  patent  law  is  a  transfer  of 
any  interest  in  a  patent  less  than  that  conveyed  by  an  assignment;  that  is. 
any  transfer  which  does  not  pass  to  the  transferee  either  the  entire  monopoly 
under  the  patent  or  an  undivided  part  thereof,  or  the  entire  monopoly  w  ithin 
and  throughout  a  specified  territory.7  The  owner  of  a  patent  has  three  dis- 
tinct rights  under  it  which  he  may  dispose  of  either  together  or  separately, 
namely,  the  right  to  make  the  patented  article,  the  right  to  use,  and  the  right 
to  sell. s  A  grant,  although  exclusive,  which  does  not  convey  all  these  rights, 
is  a  license;  as,  for  example,  a  grant  of  the  right  to  make  only;  9  or  the  right 


24,  151  Mass.  515;  Gillett  v.  Bate,  86  N.  Y.  87. 
Bat  see,  under  former  Massachusetts  statute, 
Can/erz/.  Peck,  131  Mass.  291;  and  in  Pennsyl- 
vania, Rutter's  Appeal,  (Pa.  1887)  8  Atl.  Rep. 
170;  Bakewell  v.  Keller,  ir  W.  N.  C.  (Pa.)  300. 

1.  Supplementary  Proceedings.  —  Newton  v. 
Back,  (C.  C.  A.)  77  Fed.  Rep.  614,  72  Fed. 
Rep.  777;  Pacific  Bank  v.  Robinson,  57  Cal. 
520,  40  Am.  Rep.  120:  Barnes  v.  Morgan,  3 
Hun  (N.  Y.)  703,  6  Thomp.  &  C.  (N.  Y.)  105; 
Clan  Ranald  t/.  Wyckoff,  41  N.Y.  Super.  Ct.  527. 

2.  Wilson  v  Martin-Wilson  Automatic  Fire 
Alarm  Co.,  151  Mass.  515  (two  judges  dissent- 
ing). See  Ager  v.  Murray,  105  U.  S.  126,  1 
Mackey  (D.  C.)  87. 

3.  Transfer  in  Bankruptcy.  —  United  States 
Rev.  Stat..  §  4046;  30  Stat,  at  Large  540,  $  70; 
Prime  v.  Brandon  Mfg.  Co.,  16  Blatchf.  (U. 
S.)  453- 

So  also  in  Great  Britain.  Hesse  v.  Steven- 
son, 3  B.  &  P.  565;  Bloxam  v.  Elsee,  1  C  & 
P.  558,  11  E.  C.  L.  468,  6  B.  &  C.  169,  13  E.  C. 
L.  133- 

The  Assignee  Is  Not  Bound  to  Accept  1  he  patent. 
Sessions  v.  Romadka,  14;  U.  S  29. 

An  Assignment  by  a  Bankruptcy  Court  Need 
Not  Be  Recorded  in  the  patent  office.  Prime  v. 
Brandon  Mfg.  Co.,  16  Blatchf.  (U.  S.)  453. 

4.  Transfer  in  Insolvency. — •  Ashcrofi  v.  Wal- 
worth Holmes  (U.  S.)  [52;  Gordon  v.  Anthony, 
16  Blatchf.  (U  S.)  234;  Jeweit  v.  Atwood  Sus- 
pender Co.,  100  Fed.  Rep  647. 

The  Appointment  of  a  Receiver  does  not  of 
itself  vest  title  to  a  patent  right  in  him.  Gor- 
den  v.  Anthony.  16  Blatchf.  (U.  S  )  234;  Adams 
v.  Howard,  22  Fed.  Rep.  656;  Dick  v.  Struthers, 
25  Fed.  Rep.  103;  McCulloh  v.  Association 
Horlogere  Suisse,  45  Fed.  Rep.  479. 

5.  Court  May  Compel  Assignment.  —  Barton  v. 
White,  144  Mass.  2S1,  59  Am.  Rep.  84;  Keach's 
Petition,  14  R.  I.  571.  See  Ashcroft  v.  Wal- 
worth, Holmes  (U.  S.)  152;  McCulloh  v.  Asso- 
ciation Horlogere  Suisse,  45  Fed.  Rep.  479. 


6.  Barton  v.  White,  144  Mass.  281,  59  Am. 
Rep  84. 

7.  License  Defined.  —  See  Heap  v.  Hartley,  42 

Ch.  D.  461;  Sanford  v.  Messer,  Holmes 
(U.  S.)  149;  Hill  v.  Whitcomb,  Holmes  (U.  S.) 
317;  Potter  v.  Holland,  4  Blatchf.  (U.  S.)  206; 
Nelson  v.  McMann,  16  Blatchf.  (U.  S.)  139; 
Gayler  v  Wilder,  10  How.  (U.  S.)  477:  Wilson 
v.  Chickering,  14  Fed.  Rep.  917;  Oliver  v. 
Rumford  Chemical  Works,  109  U.  S.  75;  Hal- 
field  v.  Smith,  44  Fed.  Rep.  355;  Theberath 
v.  Celluloid  Mfg.  Co.,  3  Fed  Rep.  143;  At- 
wood Lock  Co.  v.  Yale,  etc.,  Mfg.  Co.,  115  Fed. 
Rep.  332;  Hamilton  v.  Kingsbury.  4  Fed.  Rep. 
428;  Sanford  v.  Messer,  5  Fish.  Pat.  Cas.  411, 
Waterman  v.  Mackenzie,  138  U.  S.  252;  Ft. 
Wayne,  etc.,  R.  Co.  v.  Haberkorn,  15  Ind. 
App.  479;  Eclipse  Wind  Engine  Co.  v.  Zim- 
merman Mfg.  Co.,  16  Ind.  App  496:  Poe  v. 
Stockton,  39  Mo.  App.  550;  Hurd  v.  Gere,  27 
N.  Y.  App.  Div.  625,  50  N.  Y.  Supp.  235. 

See  supra,  this  section.  Transfer  of  Patent 
Rights  —  Assignments —  In  General — Defini- 
tion . 

8.  Independent  Rights  Covered  by  Patent.  — 

Bicknell  v.  Todd,  5  McLean  (U.  S.)  236:  Jen- 
kins v.  Greenwald,  1  Bond  (U.  S.)  126;  Adams 
v.  Burke,  17  Wall.  (U.  S.)  453;  Hatfield  v. 
Smith,  44  Fed.  Rep.  355;  Dorsey  Revolving 
Harvester  Rake  Co.  v.  Bradlev  Mfg.  Co.,  12 
Blatchf.  (U.  S.)  202. 

The  conveyance  of  all  these  rights  is  neces- 
sary to  make  the  transfer  an  assignment  and 
not  a  license.  Hatfield  v.  Smith,  44  Fed.  Rep. 
355- 

Severance  of  Ownership  and  the  Right  to  Use. 

—  It  has  been  held  that  the  owner  of  a  patent 
may,  upon  a  sale  of  the  patented  article,  sever 
the  ownership  of  the  article  from  the  right  of 
use.  Porter  Needle  Co.  National  Needle 
Co.,  17  Fed.  Rep.  536. 

9.  Right  to  Make.  —  See  American  Grapho- 
phone  Co.  v.  Walcutt,  87  Fed.  Rep.  556. 
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to  use;  1  or  the  right  to  sell;2  or  the  right  to  use  and  sell,  but  not  to  make;3 
or  trie  right  to  make  and  use  and  grant  to  others  to  make  and  use,  but  not  to 
sell;4  or  the  right  to  make  and  sell,  but  not  to  use.5  So  also  the  right  to 
make,  use,  and  sell  the  patented  invention  for  a  specified  purpose  only,6  or  an 
exclusive  right  within  certain  territory,  with  a  reservation  to  the  grantor  7 
of  the  right  to  sell  articles  of  his  own  manufacture  therein,8  or  to  revoke  the 
agreement,9  is  a  mere  license. 

A  License  is  a  Mere  Waiver  by  the  licensor  of  all  claims  for  damages  for  what 
would  otherwise  be  an  infringement  by  the  licensee.10 

b.  FORM  AND  EXECUTION.  — No  Particular  Form  of  Words  Is  Necessary  to  consti- 
tute a  license;  any  act  or  language  which  confers  upon  the  licensee  the  right 
to  use  the  patent,  which  use  would  otherwise  be  unlawful,  is  sufficient." 

Writing  or  Recording  Unnecessary.  — ■  Licenses  and  contracts  affecting  patent 


1.  Right  to  Use.  —  Oliver  v.  RumforJ  Chem- 
ical Works,  109  U.  S.  75;  Suydam  v.  Day,  2 
Blatchf.  (U.  S.)  20;  Peoria  Malting  Co.  v. 
Davenport  Grain,  etc.,  Co.,  68  111.  App.  104. 

2.  Right  to  Sell.  —  Ingalls  v.  Tice,  14  Fed. 
Rep  297. 

3.  Right  to  Use  and  Sell. —  Farrington  v.  Greg- 
ory, 4  Fish.  Pat.  Cas.  221;  Brush  Electric  Co. 
v.  California  Electric  Light  Co.,  (C.  C.  A.)  52 
Fed.  Rep.  945. 

The  licensee  of  a  right  to  use  and  sell  to 
others  for  use  a  patented  machine  within  a 
certain  territory,  may  se'l  the  product  of  such 
machine  outside  of  such  territory.  Simpson 
v.  Wilson,  4  How.  ( U.  S.)  709;  Boyd  v.  Brown, 
3  McLean  (U.  S.)  295.  But  see  Wilson  v.  Sher- 
man, 1  Blatchf.  (U.  S.)  536. 

4.  Right  to  Make  and  Use.  —  Mitchell  v.  Haw- 
ley,  16  Wall.  (U.  S  )  544;  Rice  v.  Boss,  46  Fed. 
Rep.  195. 

The  exclusive  right  to  make  and  use  with- 
out the  right  to  license  others  to  make  and  use 
is  a  mere  license.  Wilson  v.  Chickering,  14 
Fed.  Rep.  917. 

In  Bellas  v.  Hays,  5  S.  &  R.  (Pa.)  427,  9  Am. 
Dec.  385,  it  was  held  that  a  grant  of  the  ex- 
clusive right  to  make  and  use  in  a  certain  dis- 
trict included  the  right  to  sell. 

5.  Right  to  Make  and  Sell.  —  Atwood  Lock 
Co.  v.  Yale,  etc.,  Mfg.  Co.,  115  Fed.  Rep.  332; 
Waterman  v.  Mackenzie,  138  U.  S.  252.  See 
also  Hatfield  v.  Smith,  44  Fed.  Rep.  355;  D01- 
sey  Revolving  Harvester  Rake  Co.  v.  Bradley 
Mfg.  Co.,  12  Blatchf.  (U.  S.)  202. 

It  has  been  held,  however,  that  a  convey- 
ance of  the  right  to  make  and  sell  includes  the 
right  to  use.  Turnbull  v.  Weir  Plow  Co.,  9 
Biss.  (U.  S.)  334,  14  Fed.  Rep.  108. 

But  it  does  not  include  the  right  to  exchange. 
Pressey  v.  H.  B.  Smith  Mach.  Co.,  45  N.  J. 
Eq.  872. 

6.  Right  to  Make,  Use,  and  Sell  for  Specific  Pur- 
pose. —  Gamewell  Fire-Alarm  Tel.  Co.  v. 
Brooklyn,  14  Fed.  Rep.  255;  Bogart  v.  Hinds, 
25  Fed.  Rep.  484.  See  Dorsey  Revolving 
Harvester  Rake  Co.  v.  Bradley  Mfg.  Co  ,  12 
Blatchf.  (U.  S.)  202. 

The  grant  of  an  exclusive  right  to  manufac- 
ture and  sell  a  specified  form  of  machine  cov- 
ered by  a  patent  is  a  mere  license.  Nellis  v. 
Pennock  Mfg.  Co.   13  Fed.  Rep.  451. 

7.  Reservation  by  Grantor.  —  A  grant  of  an 
exclusive  right  to  construct  and  use  a  certain 
number  of  patented  machines  within  certain 
localities  is  not  inconsistent  with  a  reservation 


by  the  grantor  of  the  right  to  construct  and 
to  license  others  to  construct  such  machines 
within  such  territory,  but  not  to  use  them 
therein.  Washburn  v.  Gould,  3  Story  (U.  S.) 
122. 

A  patentee  may  grant  a  right  to  make  and 
sell  the  patented  article  in  thiscouniry,  reserv- 
ing to  himself  the  exclusive  right  to  make  and 
sell  for  export.  Dorsey  Revolving  Harvester 
Rake  Co.  v.  Bradley  Mfg.  Co.,  12  Blatchf.  (U. 
S.)  202. 

8.  Reservation  of  Right  to  Sell. —  Hussey  v. 
Whitely,  1  Bond  (U.  S.)  407,  12  Fed.  Cas.  No. 
6,950;  Pitts  v.  Jameson,  15  Barb.  (N.  Y.)  310. 
See  also  Smith  v.  Preston,  170  111.  179. 

9.  Smith  v.  Preston,  170  111.  179. 

10.  Buss  v.  Putnev,  38  N.  H.  44. 

11.  No  Particular  Form  Required.  —  Seibert 
Cylinder  Oil-Cup  Co.  v.  Detroit  Lubricator 
Co.,  34  Fed.  Rep.  216. 

For  particular  instruments,  etc.,  held  to  be 
licenses,  see  Armstrong  v.  Hanlenbeck,  3  N. 
Y.  Leg.  Obs.  43,  1  Fed.  Cas.  No.  544;  Brooks 
v.  Byam,  2  Story  (U.  S.)  525;  Bull  v.  Pratt,  1 
Conn.  342;  Ft.  Wayne,  etc.,  R.  Co.  v.  Haber- 
korn,  15  Ind.  App.  479;  Jackson  v.  Allen,  120 
Mass.  64;  Standard  Button  Fastening  Co.  v. 
Ellis,  159  Mass.  448;  Tuttle  v.  La  Dow,  54 
Hun  (N.  Y.)  149.  And  see  cases  cited  supra, 
this  subsection,  Definition. 

The  Keeping  of  Accounts  Against  Infringers 
pending  an  action  for  infringement  does  not 
operate  as  a  license.  Toronto  Auer  Light  Co. 
v.  Colling,  31  Ont.  18. 

A  Transfer  of  the  Business  and  Plant  of  a  Co- 
partnership formed  to  manufacture  and  sell  a 
patented  article  passes  the  right  to  manufac- 
ture and  sell  under  such  patent,  although  the 
conveyance  contains  no  reference  to  the  patent. 
Routh  v.  Boyd,  51  Fed.  Rep  821. 

As  to  What  Constitutes  Delivery  of  a  license, 
see  Hammond  v.  Hunt,  4  B.  &  A.  Pat.  Cas. 
in,  11  Fed.  Cas.  No.  6,003. 

As  to  delivery  as  escrow,  see  Mellon  v.  Dela- 
ware, etc.,  R  Co.   154  U.  S.  673. 

License  by  Agent.  —  See  Union  Switch,  etc., 
Co.  v.  Johnson  Railroad  Signal  Co.,  (C.  C.  A.) 
61  Fed.  Rep.  940;  National  Heeling-Machine 
Co.  v.  Abbott,  70  Fed.  Rep.  54;  Troy  Iron, 
etc.,  Factory  v.  Corning,  1  Blatchf.  (U.  S.)  467, 
24  Fed.  Cas.  No.  14,195. 

A  Conditional  License  is  inoperative  until  the 
performance  of  the  conditions  by  the  licensee. 
Brooks  v.  Stolley,  3  McLean  (U.  S.)  523. 
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rights  not  amounting  to  assignments  need  not  be  in  writing,1  nor  recorded.* 
c.  Implied  License  —  (i)  In  General.  —  A  license  under  a  patent  need 
not  be  express,  but  may  be  implied  or  inferred  from  the  relations  and  acts  of 
the  parties.3  Whether  a  license  will  be  implied,  or  its  extent  if  implied,  will 
depend  upon  the  peculiar  facts  of  each  case,  the  question  being  whether  or 
not  the  circumstances  are  such  as  to  estop  the  owner  of  the  patent  from 
asserting  infringement.4  A  license  may  be  inferred  from  the  acquiescence  by 
the  patentee  in  one  use  of  the  patent  and  his  acceptance  of  compensation  for 
such  use.5 

(2)  License  Implied  from  License.  —  A  license  to  make  certain  use  of  a 
patent  may  carry  with  it  by  implication  the  right  to  make  other  use  not 
expressly  granted.**  In  general  a  license  carries  with  it  whatever  further 
license  may  be  necessary  to  make  the  license  granted  effectual.  Thus  the 
grant  of  a  right  to  use  a  patented  invention  may  carry  the  right  to  make  the 
thing  to  be  used.7  So  where  one  sells  a  patented  article  which  can  be  used 
only  in  connection  or  combination  with  another  patented  invention  belonging 
to  him,  a  license  to  make  such  use  of  the  latter  invention  may  be  implied.8 
But  the  sale  of  a  patented  article  does  not  ordinarily  import  the  vendor's  per- 
mission to  use  it  in  such  a  way  as  to  infringe  another  patent  belonging  to  him.9 


1.  License  Need  Not  Be  in  Writing.  —  Baldwin 
v.  Sibley,  1  Cliff.  (U.  S.)  150;  Jones  v.  Berger. 
58  Fed.  Rep.  1006;  Nichols  v.  Marsh,  61  Mich. 
509:  Buss  v.  Putney,  38  N.  H.  4;;  Springfield 
v.  Drake,  58  N.  H.  19.  See  Evory  v.  Candee, 
r7  Blatchf.  (U.  S.)  200,  8  Fed.  Cas.  No.  4,583. 
See  also  supra,  this  section,  Agreement  to 
Assign, 

Statute  of  Frauds.  —  Licenses  not  to  be  per- 
formed within  a  year  are  void  under  the  stat- 
ute of  frauds  unless  in  writing.  Buhl  v. 
Stephens,  84  Fed.  Rep.  922.  But  see  Dal/.ell 
v.  Dueber  Watch  Case  Mfg.^Co..  149  U.  S.  315. 

2.  License  Need  Not  Be  Recorded.  —  Chambers 
v.  Smith.  5  Fish.  Pat  Cas.  12;  Hamilton  v. 
Kingsbury,  4  Fed.  Rep.  428,  17  Blatchf.  (U. 
S.)  264;  Brooks  v.  Byam,  2  Story  (U.  S.)  525: 
Baldwin  v.  Sibley.  1  Cliff.  (U.  S.)  150;  Farring- 
ton  v.  Gregory,  4  Fish.  Pal.  Cas.  221.  8  Fed. 
Cas.  No.  4,688;  Jones  v.  Berger,  58  Fed.  Rep. 
1006;  Peoria  Malting  Co.  v.  Davenport  Grain, 
etc..  Co.,  68  111.  App.  104;  Buss  v.  Putney,  38 
N.  H.  44;  Stevens  v.  Head,  g  Yt.  174 

A  Contract  for  an  Interest  in  a  Grant  of  a  Future 
Terra  of  a  patent  need  not  be  recorded.  Gib- 
son v.  Cook,  2  Blatchf.  (U.  S.)  144 

3.  Implied  License.  —  Incandescent  (las  Light 
Co.  v.  New  Incandescent  Gas  Lighting  Co.,  76 
L.  T.  N.  S.  47;  Herman  v.  Herman.  29  Fed. 
Rep.  92;  Davis  v.  Chesapeake,  etc..  Telephone 
Co  ,  77  Fed.  Rep.  895:  Edison  Electric  Light 
Co.  v.  Peninsular  Light,  etc.,  Co.,  95  Fed.  Rep. 
669,  (C.  C.  A.)  101  Fed.  Rep.  831;  Mueller  v. 
Mueller,  (C.  C.  A.)  95  Fed.  Rep.  155;  Dodge 
Mfg.  Co.  v.  Puster.  42  Fed.  Rep.  54;  Montrose 
v.  Mabie,  30  Fed.  Rep.  234;  Reutgen  v.  Ka- 
nowrs.  1  Wash.  (U.  S.)  168,  1  Robb  Pat  Cas. 
r;  Burl  on  v.  Burton  Stock  Car  Co.,  171  Mass. 
437;  Deane  v.  Hodge,  35  Minn.  146,  59  Am. 
Rep.  321. 

4.  Edison  Electric  Light  Co.  v.  Peninsular 
Light,  etc.,  Co..  (C.  C.  A  )  101  Fed.  Rep.  831; 
Montross  v.  Mabie,  30  Fed.  Rep.  234. 

A  license  may  be  created  by  estoppel.  Gear 
v.  Grosvenor,  Holmes  (U.  S.)  215.  See  also 
National  Heeling-Mach.  Co.  v.  Abbott,  70  Fed. 
Rep.  54. 
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5.  Blanchard  v.  Sprague,  I  Cliff.  (U.  S.)  288. 
The  mere  acquiescence  by  a  patentee  in  the 

use  by  his  licensee  of  a  patent  for  an  improve- 
ment upon  the  device  covered  by  the  original 
patent  does  not  bind  the  user  to  pay  the  same 
royalty  for  the  improvement  as  stipulated  for 
the  original  patent,  which  has  been  declared 
void.  Ross  v.  Fuller,  etc.,  Co.,  105  Fed.  Rep. 
510. 

6.  License  Implied  from  License  —  See  gener- 
ally examples  here  given,  and  other  illustra- 
tions cited  in   notes  supra,   this  subseclicn. 

Definition. 

The  grant  of  an  exclusive  right  to  make.  use. 
and  vend  a  patented  article  within  a  specified 
territory  carries  an  exclusive  right  to  make 
such  article  within  such  territory  for  sale  and 
use  elsewhere.  Jenkins  Greenwald,  1  Bond 
(U.  S.)  126 

Where  the  owner  of  patents  in  two  counties 
grants  a  license  to  use  the  patent  in  one 
county,  there  is  no  implied  license  to  sell  the 
manufactured  article  in  the  ether  county  in 
violation  of  the  licensor's  patent  in  the  latter 
county.  Societe  Anonyme.  etc  .  v.  Tilghman's 
Patent  San  I  Blast  Co.,  2?  Ch.  D.  t, 

7.  Implied  License  to  Make.  —  Steam  Stone 
Cutter  Co.  v.  Shortsleeves,  16  Blatchf.  (U.  S  ) 
381;  Edison  Electric  Light  Co  v.  Peninsular 
Light,  etc.,  Co.,  95  Fed.  Rep.  669;  Illingworth 
v  Spaulding,  43  Fed.  Rep  827. 

So  also  in  the  case  of  a  license  to  use  and 
sell.  Hamilton  v.  Kingsburv,  15  Blatchf.  (I". 
S.)  64. 

But  a  license  to  use  a  particular  article  does 
not  import  a  license  to  procure  or  have  made 
other  similar  articles.  Davis  v.  Chesapeake, 
etc  ,  Telephone  Co..  77  Fed.  Rep  895;  Aiken 
v.  Manchester  Print  Works.  2  Cliff.  (U.  S.)  43?. 

8.  Roosevelt-'.  Western  Electric  Co.,  20  Fed. 
Rep.  724;  Edison  Electric  Light  Co.  v.  Penin- 
sular Light,  etc.,  Co..  (C.  C.  A.)  101  Fed.  Rep. 
831.  95  Fed.  Rep.  669. 

9.  Roosevelt  v.  Western  Eleciric  Co.,  20  Fed. 
Rep.  724. 

The  sale  of  a  patented  machine  by  the  in- 
ventor do.es  pot  carry  an  implied  license  to  use 
:  \'olume  XXII. 
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(3)  License  Implied  from  Sale  of  Patented  Article.  —  The  purchaser  of  a 
patented  article  from  the  patentee  or  other  person  authorized  to  sell  ordinarily 
acquires  by  his  purchase  an  unrestricted  right  to  use  1  or  sell  *  the  patented 
article. 

Extent  of  Right.  —  By  such  sale  the  specific  article  sold  is  wholly  removed 
from  the  monopoly,  and  the  purchaser,  although  from  a  territorial  assignee 
or  licensee,  may  use  3  or  sell  *  the  article  anywhere.  The  purchaser  acquires 
also  the  right  to  repair  the  article  purchased,  but  not  to  construct  a  new  one.3 

Purchaser  Bound  by  Stipulations  in  License.  —  It  has  been  held  that  the  purchaser 
of  a  patented  machine  from  a  licensee  is  bound  by  conditions  and  restrictions 
as  to  the  use  of  the  machine  contained  in  the  license  of  which  he  had  notice.' 

License  Before  Patent.  —  It  is  provided  by  statute  that  *'  every  peison  who  pur- 
chases of  the  inventor,  or  discoverer,  or  with  his  knowledge  and  consent  con- 
structs any  newly  invented  or  discovered  machine,  or  other  patentable  article, 
prior  to  the  application  by  the  inventor  or  discoverer  for  a  patent,  or  sells  or 
uses  one  so  constructed,  shall  have  the  right  to  use,  and  vend  to  others  to  be 
used,  the  specific  thing  so  made  or  purchased,  without  liability  therefor."  7 
In  order  to  come  within  this  provision  the  machine  or  other  article  must  have 
been  either  purchased  from  the  inventor  or  constructed  with  his  knowledge 
and  consent;  a  fraudulent  or  surreptitious  purchase  or  construction  is  insuffi- 
cient.8   But  when  purchased  from  or  made  with  the  consent  of  the  inventor, 


therewith  a  patented  process,  where  the  use 
of  the  machine  does  not  necessarily  involve 
the  use  of  the  process.  Lawther  v.  Hamilton, 
124  U.  S.  1. 

1.  Implied  License  to  Use  Patented  Article.  — 
Goodyear  v.  Beverly  Rubber  Co.,  1  Cliff.  (U. 
S.)  348;  Roosevelt  v.  Western  Electric  Co.,  20 
Fed.  Rep.  724;  H;aton-Peninsular  Button 
Fastener  Co.  v.  Eureka  Specially  Co  ,  (C.  C. 
A.)  77  Fed.  Rep.  288;  Detweiler  v.  Voege,  19 
Blatchf.  (U.  S.;  482;  Wilson  v.  Turner,  4  How. 
lU.  S.)  712;  Wilson  v.  Rousseau,  4  How.  (U. 
5.)  646;  Buss  v.  Putnev,  38  N.  H.  44. 

Extension  of  Patent  Does  Not  Impair  Right.  — 
Bloomer  v.  Millinger,  1  Wall.  (U.  S.)  340; 
Black  v.  Hubbard,  3  B.  &  A.  Pat.  Cas.  39.  3 
Fed.  Cas.  Mo.  1,460. 

2.  License  to  Sell.  —  Keeler  v.  Standard  Fold- 
ing Bed  Co.,  157  U.  S.  659. 

3.  Purchaser  from  Territorial  Assignee  May  Use 
Anywhere. — -Adams  v.  Burke,  17  Wall.  (U.  S.) 
453;  Hobbie  v.  Jennison.  149  U.  S.  355,  affirm- 
ing 40  Fed.  Rep.  887;  Edison  Electric  Light 
Co.  v.  Bloomingd ale,  65  Fed.  Rep.  212,  65  Fed. 
R^p.  615;  McKay  v.  Wooster,  2  Sawy.  (U.  S  ) 
373.  May  v.  Chaffee,  5  Fish.  Pat.  Cas.  160. 
Contra,  Sheldon  Axle  Co.  v.  Standard  Axle 
Works,  37  Fed.  Rep.  789  ;  Wicke  v.  Klein- 
knecht,  1  B.  \-  A.  Pat.  Cas.  608. 

In  England  it  has  been  held  that  where  the 
owner  of  a  patent  manufactures  and  sells  the 
patented  article  in  a  foreign  country  as  well 
as  in  England,  the  sale  of  the  article  in  one 
country  implies  a  license  to  use  it  in  the  other, 
but  if  he  has  assigned  his  patent  in  the  other 
country,  the  auicle  cannot  be  sold  so  as  to  de- 
feat the  rights  of  the  assignee.  Betts  v.  Will- 
mott.  L  R.  6  Ch.  239. 

4.  Right  to  Sell.  —  Jackson  v.  Vaughan,  73 
Fed.  Reo.  837;  Keeler  v.  Standard  Folding 
Bed  Co  ,  157  U.  S.  659,  in  which  "latter  case  it 
was  held  (three  judges  dissenting)  that  the 
purchaser  of  patented  articles  from  one  terri- 
torial assignee  might  sell  them  in  the  course 
of  trade  in  the  territory  of  another  assignee. 
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This  case  in  effect  overrules  Hatch  v.  Adams, 
22  Fed.  Rep.  434;  Hatch  v.  Hall,  22  Fed.  Rep. 
438;  California  Electrical  Works  v.  Finck,  4 
Fed.  Rep.  583. 

5.  See  infra,  this  title,  Infringement — Spe- 
cific Acts  of  Infringement  —  Repairing  or  Recon- 
structing Worn-out  Article. 

6.  Purchaser  Bound  by  Restriction  in  License.  — 
Heat  on-Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialty  Co.,  (C.  C.  A.)  77  Fed. 
Rep.  289;  International  Pavement  Co.  v. 
Richardson,  75  Fed.  Rep.  590;  Edison  Phono- 
graph Co.  v.  Kaufmann,  (C.  C.  A.)  105  Fed. 
Rep.  960. 

A  sale  of  a  patented  machine  by  one  having 
a  mere  license  to  use  it  does  not  pass  the  right 
of  use.    See  Wilson  v.  Stolley,  4  McLean  (U. 

S.)  275. 

7.  License  Before  Patent  —  Federal  Statute.  — 

U.  S.  Rev.  Stat.,  §  4899;  Thomson  71.  Citizens' 
Nat.  Bank,  (C.  C.  A.)  53  Fed.  Rep.  250. 

This  section  is  taken  substantially  from  the 
Act  of  1839,  §  7.  See  generally  as  to  the  ob- 
ject and  construction  of  the  latter  section,  Mc- 
Clurg  v.  Kingsland,  1  How.  (U.  S.)  202,  2  Robb 
Pat.  Cas.  105;  Root  v.  Ball,  4  McLean  (U.  S.) 
177;  Sargent  v.  Seagrave,  2  Curt.  (U.  S.)  553. 

This  Statute  Is  Not  Unconstitutional  as  depriv- 
ing an  inventor  of  his  property  without  com- 
pensation. Dable  Grain  Shovel  Co.  v.  Flint, 
137  U.  S.  41. 

Use  by  Government.  —  Where  an  inventor  con- 
sents to  the  use  of  his  device  by  the  govern- 
ment before  a  patent  has  been  applied  for,  but 
coupled  with  a  condition  that  he  shall  be  paid 
for  it  when  patented,  the  government  does  not 
acquire  an  implied  license  nor  a  right  to  gra- 
tuitous use  under  the  statute.  Talbert  v.  U. 
S.,  25  Ct.  CI.  141. 

The  Act  Includes  Improvements  as  well  as  in- 
ventions wholly  new.  Campbell  v.  New  York, 
35  Fed.  Rpp.  ^04. 

8.  Article  Must  Be  Purchased  from  or  Made 
with  Consent  of  Inventor. —  Kendall  v.  Winsor, 
2J    How.  (U.  S.)  322;  Andrews  v.  Hovey,  124 
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the  particular  article  is  set  free  from  the  monopoly.1  The  right  may  be  exer- 
cised only  in  respect  to  the  specific  thing  made  or  purchased,  and  does  not 
include  a  general  right  to  use  the  invention.2 

(4)  In  Case  of  Inventions  by  Employees.  —  Where  an  employee  makes  an 
invention  in  the  course  of  his  employment  and  at  the  request  and  with  the 
assistance  of  his  employer,  and  permits  the  employer  to  use  such  invention 
without  making  any  claim  for  compensation,  a  license  for  such  use  will  be 
implied.3  On  the  other  hand,  an  implied  promise  to  pay  a  reasonable  com- 
pensation for  such  license  may  also  be  inferred  from  circumstances.4 

Extent  of  License.  —  The  implied  license  to  an  employer,  if  it  relates  to  a  pro- 
cess, ordinarily  authorizes  him  to  practice  the  process  during  the  whole  peric  d 
of  the  patent ;  but  if  the  invention  is  of  a  machine,  only  the  specific  machines 
that  have  been  set  up  during  the  period  of  the  employment  are  covered  by 
the  license.  If  the  patented  article  is  a  product,  to  be  used  in  quantities,  the 
unlimited  use  during  the  period  of  employment  may  raise  an  implication  of 
an  unlimited  license,  as  in  the  case  of  a  process.5 

Invention  by  Government  Employee.  —  Where  an  invention  is  made  by  an  officer  or 
employee  of  the  United  States  in  the  direct  course  of  his  employment  and  at 
government  expense,  the  United  States  acquires  the  right  to  its  use  without 
liability  to  the  inventor.  In  such  case  there  is  an  implied  license  for  such 
use,  and  no  contract  for  compensation  will  be  implied.6  It  seems,  however, 
that  in  such  case  the  government  acquires  no  further  right  to  or  interest  in 
the  invention  than  the  right  to  manufacture  and  use  it  for  its  own  purposes 
without  liability.7 

d.  License  Before  Patent.  —  A  license  may  be  granted  before  the 
invention  is  patented. * 


U.  S.  708;  Wade  v.  Metcalf.  129  U.  S.  202; 
Hovey  v.  Stevens,  1  Woodb.  &  M.  (U.  S.)  290; 
Pierson  v.  Eagle  Screw  Co. ,  3  Story  (U.  S).  402. 

1.  Specific  Article  Released  from  Monopoly.  — 
Wade  v.  Metcalf,  129  U.  S.  202;  Dable  Grain 
Shovel  Co.  v.  Flint,  137  U.  S.  41,  affirming  42 
Fed.  Rep.  686 

2.  Rrickill  v.  New  York,  7  Fed.  Rep.  479,  18 
Blitr.hf.  (D.  S.)  273 

3.  Implied  License  to  Use  Invention  of  Employee 
—  Unit.d  Slates  —  McClurg  v.  Kingsland,  1 
How.  (U.  S.)  202;  Gill  v.  U.  S  .,  160  U.  S  426; 
Solomons  v.  U.  S.,  137  U.  S.  342;  Lane,  etc., 
Co.  v.  Locke,  150  U.  S  193;  Keyes  v.  Eureka 
Consol.  Min.  Co.,  158  U.  S.  150,  affirming  45 
Fed.  Rep.  199;  Continental  Windmill  Co.  v. 
Empire  Windmill  Co.,  8  Blalchi.  <U.  S.)  296; 
Ross  v.  Montana  Union  R.  Co.,  45  Fed.  Rep. 
424;  Withington-Cooley  Mfg.  Co.  v.  Kinnev, 
(C.  C.  A.)  6S  Fed.  Rep.  500;  Blauvelt  *.  In- 
terior Conduit,  etc.,  Co.,  (C.  C.  A.)  80  Fed. 
Rep.  906;  Wilkens  v.  Spafford,  3  B.  &  A.  Pal. 
Cas.  274,  29  Fed.  Cas.  No.  17,659.  See  also 
Jencks  v.  Langdon  Mills,  27  Fed.  Rep.  622; 
Earll  v.  Metropolitan  St.  R.  Co.,  85  Fed.  Rep. 
214. 

New  Jersey.  —  Eustis  Mfg.  Co.  v.  Eustis,  51 
N.  J.  Eq.  565. 

Pennsylvania .  — •  Dempsey  v.  Dobson,  174 
Pa.  St.  122,  52  Am.  St.  Rep.  816,  184  Pa.  St. 
588,  63  Am.  St.  Rep.  811;  Slemmer's  Appeal, 
58  Pa.  St.  155,  98  Am.  Dec.  248;  Chabot  v. 
American  Buttonhole,  etc.,  Co.,  9  Phila.  (Pa.) 
378,  29  Leg.  Int.  (Pa.)  348,  6  Fish.  Pat.  Cas.  71. 

Wisconsin.  — •  Fuller,  etc.,  Mfg.  Co.  v.  Bart- 
lett,  68  Wis  73,  60  Am.  Rep.  838. 

Where  an  Employee  Introduces  His  Patented 
Device  into  His  Employer's  Business  without  the 
Jattei's  consent,  and  without  any  agreement 


for  compensation,  he  thereby  licenses  the  em- 
ployer to  use  such  device  and  cannot  demand 
compensation  for  such  use,  especially  where 
the  device  has  been  developed  and  perfected 
at  the  expense  of  the  employer.  Barry  v. 
Crane  Bros.  Mfg.  Co.,  22  Fed.  Rep.  396. 

4.  Burton  v.  Burton  Stock  Car  Co.,  171 
Mass.  437. 

6.  Boston  v.  Allen,  (C.  C.  A.)  91  Fed.  Rep. 
248;  Withington-Cooley  Mfg.  Co.  v.  Kinnev, 
(C.  C.  A.)  68  Fed.  Rep.  500. 

6.  Government's  Rights  in  Patents  of  Its  Em- 
ployees. —  Solomons  v.  U.  S.,  137  U.  S.  342. 
affirming  22  Ct.  CI.  335;  Davis  v.  U.  S.,  23  Ct. 
CI.  329;  McAleer  v.  U.  S.,  25  Ct.  CI.  238, 
affirmed  150  U.  S.  424;  Gill  v.  U.  S.,  160  U.  S. 
426,  affirming  25  Ct.  CI.  415:  Kelton  v.  U.  S., 
32  Ct.  CI.  314;  Eager  v.  U.  S.,  35  Ct  CI.  556. 
See  supra,  this  title,  Persons  Entitled  to  Patents 
—  Public  Officers  and  Employees. 

Compensation  has  been  allowed  in  such  ca=e 
under  special  Act  of  Congress.  See  Dahlgren 
Gun  Case,  16  Ct.  CI.  30. 

7.  Solomons  v.  U.  S.,  21  Ct.  CI.  479,  22  Ct. 
CI.  335- 

8.  License  Before  Patent.  —  Brush  Electric  Co. 
v.  California  Electric  Light  Co.,  (C.  C.  A.)  52 
Fed.  Rep.  945:  Burton  v.  Burton  Stock  Car 
Co..  171  Mass.  437;  Hamilton  v.  Park.  etc..  Co., 
112  Mich.  13S;  Bezer  v.  Hall  Signal  Co.,  22  N.  Y. 
App.  Div.  4S9;  Nilsson  v.  De  Haven,  47  N. 
Y.  App.  Div.  537.  See  Anderson  v.  Eiler,  (C. 
C.  A.)  50  Fed.  Rep.  775;  Read  v.  Bowman,  2 
Wall.  (U.  S.)  591. 

See  also  supra,  this  section.  Assignments  — 
Assignment  Before  Patent,  and  Agreement  to 
Assign;  and  supra,  this  subsection,  Implied 
License  —  License  Implied  from  Sale  of  Patented 
A  rticle. 
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e.  Government  as  Licensee.  —  In  England  the  grant  of  a  patent 
for  an  invention  is  considered  as  simply  an  exercise  of  the  royal  prerogative, 
and  not  to  be  construed  as  precluding  the  Crown  from  using  the  invention  al 
its  pleasure,  and  therefore  no  recovery  can  be  had  of  right  against  the  gov- 
ernment for  such  use.1  But  in  the  United  States  patents  are  not  granted  in 
the  exercise  of  prerogative  or  as  matter  of  favor,  but  are  secured  by  the  Con- 
stitution as  an  absolute  right.  And  this  right  is  exclusive  as  against  the  gov- 
ernment as  well  as  against  private  individuals,  and  the  government  has  no 
more  right  than  any  private  person  to  use  a  patented  invention  without  license 
from  or  making  compensation  to  the  owner.2  But  a  claimant  seeking  to 
recover  a  royalty  for  the  use  of  a  patented  article  must  show  a  contract 
express  or  implied.-'1  The  United  States  may  be  sued  by  the  owner  of  a 
patent  for  the  use  of  the  invention  under  an  authorized  contract  made  with 
him  for  such  use.4 

Implied  Contract.  —  Where  the  government  uses  a  patented  invention  with  the 
consent  of  the  owner  it  may  ordinarily  be  held  liable  for  compensation  upon 
an  implied  contract.5  And  the  fact  that  the  amount  of  compensation  was  not 
fixed  is  immaterial,  but  in  such  case  a  reasonable  compensation  will  be 
allowed.6 

The  statute  of  Limitations  applies  to  suits  against  the  government  for  compensa- 
tion for  the  use  of  a  patent  as  in  cases  of  contracts  generally.7 

Jurisdiction  of  Court  of  Claims.  —  The  court  of  claims  has  jurisdiction  of  all  suits 
against  the  United  States  to  recover  compensation  for  the  use  of  a  patented 
invention,  the  action  being  an  action  on  contract.8 

/.  Assignments  and  Sublicenses.  —  A  license  under  a  patent  is  ordi- 
narily a  mere  personal  privilege  and  is  not  assignable  without  the  consent  of 
the  licensor  in  the  absence  of  words  showing  that  it  was  intended  to  be 


1.  Feather  v.  Reg..  6  B.  &  S.  257,  118  E.  C. 
L.  257;  Dixon  v.  London  Small  Arms  Co.,  1 
App.  Cas.  632. 

2.  James  v.  Campbell,  104  U.  S.  356;  U.  S. 
v.  Burns,  12  Wall.  (U.  S.)  246;  Belknap  v. 
Schild,  161  U.  S.  10;  Hollister  v.  Benedict, 
etc.,  Mfg.  Co.,  113  U.  S.  59;  U.  S.  v.  Palmer, 
128  U.  S.  262;  Brady  v.  Atlantic  Works,  4 
Cliff.  (IJ.  S.)  408,  3  Fed.  Cas.  No.  1,794;  Solo- 
mons v.  U.  S.,  137  U.  S.  342,  affirming  22  Ct. 
CI.  335;  McKeever's  Case,  14  Ct.  CI.  396, 
affirming  18  Ct.  CI.  757.  See  also  Heaton  v. 
Quintard,  7  Blatchf.  (U.  S.)  73.  11  Fed.  Cas. 
No.  6. 311. 

3.  Liability  Founded  on  Contract.  —  Russell  v. 
U  S.,  35  Ct.  CI.  154;  Dashiell  v.  U.  S.,  36  Ct. 
CI.  115. 

4.  Belknap  v.  Schild,  161  U.  S.  10;  U.  S.  v. 
Burns,  12  Wall.  ((J.  S  )  246,  affirming  4  Ct.  CI. 
113.  See  Hubbell's  Case,  5  Ct.  CI.  1;  Dahl- 
gren  Gun  Case,  16  Ct.  CI.  30. 

5.  Implied  Contract.  —  Schillinger  v.  U.  S.,  24 
Ct.  CI.  27S;  Butler  v.  U.  S  .  23  Ct.  CI.  335;  U. 
S.  v.  Berdan  Fire-Arms  Mfg.  Co.,  156  U.  S. 
552,  affirming  25  Ct.  CI.  355,  26  Ct.  CI.  48;  U. 
S.  v.  Palmer,  128  U.  S.  262,  affirming-  20  Ct.  CI. 
432;  Hartman  v.  U.  S.,  35  Ct.  CI.  106;  Mc- 
Keever's Case,  14  Ct.  CI.  396,  18  Ct.  CI.  757; 
Talbert  v.  U.  S.,  25  Ct.  CI.  141,  affirmed  155 
U.  S.  45;  Pasqueau  v.  U.  S.,  26  Ct.  CI. 
509. 

The  Consent  of  the  Owner  of  a  patented  device 
is  not  positively  necessary  in  order  to  enable 
the  United  States  to  use  the  invention,  particu- 
larly in  cases  where  it  relates  to  the  mode  of 
construction  of  implements  of  warfare  re- 
quired by  the  government.     But  in  such  case 
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the  owner  may  recover  compensation  in  the 
court  of  claims.  Dashiell  v.  Grosvenor,  (C. 
C.  A.)  66  Fed.  Rep.  334,  affirmed  on  another 
ground  162  U.  S.  425.  See  also  as  to  right  to 
compensation  Hollister  v.  Benedict,  etc.,  Mtg. 
Co.,  113  U.  S.  59. 

No  Contract  Implied  Where  Government  Denies 
Claimant's  Right  to  Patent.  —  Kirk  v.  U.  S.,  163 
U.  S.  49;  Schillinger  v.  U.  S.,  24  Ct.  CI.  278, 
affirmed  155  U.  S.  163;  Russell  v.  U.  S.,  35  Ct. 
CI.  154. 

No  Contract  Implied  Where  Invention  Not  Used. 

—  Fletcher's  Case,  11  Ct.  CI.  748;  Wood  v.  U. 
S.,  36  Ct.  CI.  4T8. 

Use  Through  Ignorance  or  Mistake  —  No  Im- 
plied Contract. —  Pitcher's  Case,  1  Ct.  CI.  7; 
Forehand  v.  U.  S.,  23  Ct.  CI.  477.  See  also 
Shavor's  Case,  4  Ct.  CI.  440. 

6.  Reasonable  Compensation  Allowed. —  U.  S. 
v.  Betdan  Fire-Arms  Mfg.  Co  ,  156  U.  S.  552, 
affirming  25  Ct.  CI.  355,  26  Ct.  CI.  48.  See  Mc- 
Keever's Case,  14  Ct.  CI.  396,  18  Ct.  CI.  757; 
Talbert  v.  U.  S.,  25  Ct.  CI.  141 ;  Butler  v.  U. 
S.,  23  Ct.  CI.  335;  Wood  v.  U.  S.,  36  Ct.  CI. 
418. 

7.  Statute  of  Limitations.  —  Butler  v.  U.  S., 
23  Ct.  CI.  335,  affirmed  U.  S.  v.  Berdan  Fire- 
Arms  Mfg.  Co.,  156  U.  S.  552;  Hartman  v. 
U.  S.,  35  Ct.  CI.  106 

8.  jurisdiction  of  Court  of  Claims.  —  Hollister 
v.  Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  59;  U. 
S.  v.  Berdan  Fite-Arms  Mfg.  Co.,  T56  U.  S. 
552,  affirming  25  Ct.  CI.  355,  26  Ct.  CI.  48;  U. 
S.  v.  Palmer,  128  U.  S.  262;  Hartman  v.  U. 
S.,  35  Ct.  CI.  106;  McKeever's  Case,  74  Ct.  CI. 
396,  18  Ct.  CI.  757;  Morse  Arms  Motion,  16 
Ct.  CI.  296. 
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assignable.1  But  a  license  may  be  assigned  where  it  appears  from  the  express 
terms  or  the  circumstances  of  the  case  that  it  was  intended  to  be  assignable.2 
And  a  license  may  be  assigned  with  the  assent  of  the  licensor  although  in 
terms  not  assignable,  where  such  provision  was  inserted  for  the  sole  benefit 
of  the  licensor.3  Moreover,  the  licensor  may  ratify  an  unauthorized  assign- 
ment of  the  license  by  thereafter  recognizing  and  dealing  with  the  assignee  as 
licensee  and  accepting  roj'alties  from  him.4 

Sublicense.  — - 1  he  licensee  under  a  personal  license  cannot  grant  a  sublicense 
to  another  without  the  licensor's  consent.5  Where  a  sublicense  is  authorized, 
the  sublicensee  can  acquire  thereby  no  greater  rights  than  his  licensor 
possessed.6 

Partial  Assignments.  —  Licenses  are  not  divisible  unless  expressly  so  provided, 
and  the  licensee  cannot  split  up  his  license  and  assign  a  portion  of  it  to 
another,  notwithstanding  the  grant  is  to  him  and  his  assigns.7 

Assignee  Bound  by  Terms  of  License.  —  The  assignee  of  a  license  is  bound  by  its 
terms.8 

A  Nonassignable  License  does  not  pass  to  a  receiver  of  the  licensee's  property.9 
g.  DURATION  OF  LICENSE  —  (i)  In  General.  — The  duration  of  a  license 
may  be  the  subject  of  express  stipulations  in  the  contract.10    But  in  the 
absence  of  any  express  provision  on  the  subject,  the  license  continues  until 
the  expiration  of  the  original  term  of  the  patent,11  and  expires  therewith. 12 


1.  License  Not  Assignable  —United  States. — 
Racine  Seeder  Co.  v.  Joliel  Wire-Check  Rower 
Co.,  27  Fed.  Rep.  367;  Thomson  v.  Citizens' 
Nat.  Bank,  (C.  C.  A.)  53  Fed.  Rep  250;  Water- 
man v.  Shipman,  (C.  C.  A.)  55  Fed.  Rep.  982; 
Oliver  v.  Rumford  Chemical  Works,  109  U.  S. 
75;  Thompson  v.  Citizens'  Mat.  Bank,  (C.  C. 
A.)  53  Fed.  Rep.  250;  Walter  A.  Wood  Har- 
vester Co.  v.  Minneapolis-Esterly  Harvester 
Co.,  6r  Fed.  Rep.  256;  Gibb;.  v.  Hoefner,  19 
Fed.  Rep.  323;  Baldwin  v.  Sibley,  1  Cliff.  (U. 
S.)  150;  Troy  Iron,  etc.,  Factory  Co.  v.  Corn- 
ing, 14  How.  CU .  S.)  193. 

Connecticut.  —  Bull  v.  Pratt,  I  Conn.  342. 

Illinois.  —  Havana  Ptess  Drill  Co.  v. 
Ashurst.  148  111.  115. 

New  York.  —  Tuttle  v.  La  Dow,  54  Hun  (N. 
Y.)  r49. 

Pennsylvania.  —  Houghton  v.  Rowley,  9 
Phila.  (Pa.)  288,  30  Leg.  Int  (Pa.)  60. 

See  also  Brooks  v.  Byam,  2  Storv  (U.  S.) 
525;  New  York  Bank  Note  Co  v.  Hamilton 
Bank  Note  Engraving,  etc.,  Co  ,  28  N.  Y.  App. 
Div.  411;  Smith  v.  Preston,  170  111.  179; 
Rhodes  v.  Ashurst,  176  111.  351. 

The  assignment  of  a  license  under  a  patent 
is  analogous  to  the  assignment  of  a  lease  by  a 
lessee,  and  is  governed  by  the  same  rules  of 
law.    Wilde  v.  Smith  8  Daly  (N.  Y.)  196. 

2.  License  Assignable  by  Its  Terms.  —  Hamil- 
ton v.  Kingsbury.  15  Blatchf.  (U.  S.)64;  Good- 
year 7'.  Congress  R  uhber  Co.,  3  Blatchf.  (U.  S.) 
449;  Adams  7'.  Howard,  22  Fed.  Rep  656; 
Waldo  v.  American  Soda  Fountain  Co.,  92  Fed. 
Rep.  623;  Paper  Stock  Disinfecting  Co.  v. 
Boston  Disinfecting  Co.,  147  Mass.  31S;  Pitts 
v.  Jameson,  15  Barb.  (N  Y.)  310.  But  see 
Brooks  v.  Bvam,  2  Story  (U.  S  )  525. 

Determination  of  Assignability.  —  Dorsey  Re- 
volving Harvester  Rake  Co  v.  Bradley  Mfg. 
Co.,  12  Blatchf.  (U.  S.)  202. 

A  License  to  Run  a  Patented  Machine  is  assign- 
able.   Wilson  v.  Stollv,  5  McLean  (U  S.)  1 

A  Corporation  Formed  by  the  Consolidation  of 
Other  Corporations,  succeeds  to  licenses  enjoyed 


bv  them.  Lightner  f.  Boston,  etc.,  R.  Co.,  1 
Lowell  (U.  S.)  338. 

3.  Scutt  -'.  Robertson,  127  111.  135. 

4.  Recognition  of  Assignment  by  Licensee.  — 
Bloomer  v.  Gilpin,  4  Fish.  Pat.  C  as.  50;  Hoi  tries 
Burglar  Alarm  Tel.  Co.  v.  Domestic  Tel.,  etc., 
Co.,  42  Fed.  Rep.  220;  Havana  Press  Drill 
Co.  v.  Ashurst,  148  111.  115;  Wilde  v.  Smith.  8 
Daly  (M.  Y.)  196. 

5.  Sublicense.  —  Putnam  v.  Hollender.  19 
Blatchf.  (U.  S.)  48.  See  also  Providence  Rub- 
ber Co.  v.  Goodyear.  9  Wall.  (U.  S.)  788. 

6.  Hawley  v.  Mitchell,  4  Fish.  Pat.  Cas.  390; 
Burke  v.  Partridge,  5S  N.  H.  349.  See  Wicke 
v.  Kleinknecht.  1  B.  &  A.  Pat.  Cas.  608. 

7.  Partial  Assignment.  —  Consolidated  Fruit 
Jar  Co.  v.  Whitney,  1  B.  &  A.  Pat.  Cas.  356,  6 
Fed.  Cas.  No.  3,132;  Brooks  v.  Byam.  2  Story 
(U.  S.)  525;  Brush  Electric  Co.  v.  California 
Electric  Light  Co.,  (C.  C.  A  )  52  Fed.  Rep.  945. 

8.  Wilson  v.  Stolly,  5  McLean  (U.  S.)  i; 
Paper  Stock  Disinfecting  Co.  v.  Boston  Disin- 
fecting Co.,  147  Mass.  318. 

9.  Curran  v.  Craig,  22  Fed.  Rep.  101;  Water- 
man v.  Shipman  (C.  C.  A.)  55  Fed.  Rep.  982. 

10.  Express  Stipulations  as  to  Duration.  —  See 
Hodge  v.  Hudson  River  R.  Co  ,  6  Blatchf.  (U. 
S.)  85,  i  Fish.  Pat.  Cas.  410;  Willcox,  etc.. 
Sewing  Mach.  Co.  v.  Sherborne,  (C.  C.  A.)  109 
Fed.  Rep.  319,  105  Fed.  Rep.  970;  Ford  v. 
Dyer,  148  Mo.  528;  McKay  v.  Mace  23  Fed. 
Rep.  76;  Denise  7'.  Swett,  142  N.  Y.  602,  re- 
versing  6S  Hun  (N.  Y.)  iSS;  Johnson  v.  Union 
Switch,  etc.,  Co.,  5S  N.  Y.  Super.  Cl.  59;  Gibb 
v.  McCoy,  65  Hun  (N.  Y.)  619,  47  N.  Y.  St. 
Rep  75.  ' 

11.  License  Continues  for  Full  Term  of  Patent. — 

Birdsell  v.  Shaliol,  112  U.  S.  4S5;  St.  Paul 
Plow  Works  7'.  Starling,  140  U.  S.  184,  affirm- 
ing  29  Fed.  Rep.  790.  32  Fed.  Rep.  290;  Edison 
Electric  Light  Co.  o.  Peninsular  Light,  etc., 
Co..  95  Fed.  Rep.  669. 

12.  License  Expires  with  Original  Term.  — 
Paper-Bag  Cases,  105  U.  S.  766;  Bloomer  v. 
Stolley,  5  McLean  (U.  S.)  158;  Hodge  v.  Hud- 
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But  the  license  may  be  made  to  cover  renewals  by  express  agreement.1 

(2)  Of  Vendee  s  Right  to  Use  Patented  Article.  —  The  sale  of  a  patented 
article  ordinarily  takes  it  out  of  the  monopoly,  and  the  right  of  the  purchaser 
and  subsequent  owners  to  use  it  continues  until  the  article  is  worn  owl.'1  But 
where  the  ownership  of  the  article  does  not  carry  with  it  the  right  of  use,  the 
owner  may  use  it  only  during  the  period  covered  by  the  license.3 

k.  Construction  and  Operation  —  (1)  In  General.  —  Contracts  and 
licenses  affecting  patent  rights  should  be  construed,  like  other  contracts, 
according  to  the  intention  of  the  parties  as  expressed  by  the  language  used.  * 
The  licensee,  of  course,  acquires  only  such  rights  as  are  granted  by  his  license 
and  such  as  his  licensor  has  power  to  grant.5 

(2)  Particular  Covenants,  Conditions,  or  Limitations.  —  A  license  may  con- 
tain special  stipulations  as  to  the  place  where  or  within  which  it  may  be 
exercised  6  or  as  to  the  extent  of  the  use.7 

License  for  Public  Use  — -Unlawful  Restriction.  —  Rut  where  the  owner  of  a  patent 


son  River  R.  Co.,  6  Blatchf.  (U.  S.)  85,  3  Fish. 
Pit.  Cas.  410;  Mitchell  v.  Hawley,  16  Wall. 
(U.  S.)  544;  England  v.  Thompson,  3  Cliff.  (U. 
S)27i:  Wood  v.  Michigan  Southern,  etc.,  R. 
Co  ,  2  Biss.  (U.  S.)  62;  Wetherill  v.  Passaic 
Zinc  Co.,  6  Fish,  Pat.  Cas.  50,  9  Phila.  (Pa.) 
385,  29  Leg.  Int.  (Pa.)  357. 

1.  Express  Provision  Covering  Extension,  — 
McKay  v.  Mace,  23  Fed.  Rep.  76;  Union  Mfg. 
Co.  v.  Lounsburv,  41  N.  Y.  363,  42  Barb.  (N. 
Y.)  125.  See  England  71.  Thompson,  3  Cliff, 
(U.  S.)  271;  Lowell  Mfg.  Co.  v.  Hartford  Carpet 
Co.,  2  Fish.  Pat,  Cas  472,  15  Fed.  Cas.  No. 
8  569 

2.  Right  of  Vendee  to  Use  Patented  Article.  — 

Chaff  .*e  v.  Boston  Belting  Co.,  22  How.  (U.  S.) 
217;  Wilson  v.  Turner,  4  How.  (U.  S.)  712; 
Wilson  v.  Rousseau,  4  How.  (U.  S.)  646; 
Simpson  v.  Wilson,  4  How.  (U.  S.)  709. 

3.  Porter  Needle  Co.  v.  National  Needle  Co., 
17  Fed.  Rep.  536. 

4.  Wetherill  v.  Passaic  Zinc  Co  ,  6  Fish. 
Pat.  Cas  50;  Morse  v.  O'Reilly,  4  Pa.  L.  J.  Rep. 
75.  6  Pa.  L.  J.  501,  17  Fed.  Cas.  No.  9.858. 

As  to  Reformation  of  the  Contract,  see  Wood- 
worth  v.  Cook.  2  Blaichf.  (U.  S.)  151;  Baldwin 
T.  National  Hedge,  etc.,  Co.,(C.  C.  A.)  73  Fed. 
Rep.  574;  Brusie  v.  Peck,  135  N.  Y.  622,  re. 
versing  62  Hun  (N.  Y.)  248;  Cortland  Howe 
Ventilating  Stove  Co.  v.  Howe,  92  Hun  (N.  Y.) 
113 

The  Reformation  of  the  License  cannot  affect 
the  rights  of  third  persons  acquired  prior 
thereto.    Newton  v.  McGuire,  97  Fed.  Rep. 

614. 

Cancellation  of  License.  —  A  license  will  be 
cmceled  at  the  suit  of  the  licensee  for  fraudu- 
lent representations  by  the  licensor.  Hat- 
Sweat  Mfg.  Co.  v.  Waring,  46  Fed.  Rep.  87, 
106. 

As  to  the  Admissibility  of  Parol  Evidence  to 

prove  or  vary  the  contract,  see  Philadelphia, 
€tc,  R.  Co.  v.  Slimpson,  14  Pet.  (U.  S.)  448; 
Troy  Iron,  etc.,  Factory  v.  Corning,  14  How. 
(U.  S.)  195;  Steam  Packet  Co.  v.  Sickles,  5 
Wall.  fU.  S  )  580;  May  v.  Chaffe=,  5  Fish.  Pat. 
Cas.  160;  McAleer  v.  U.  S.,  150  U.  S.  424. 

As  to  Specific  Performance  of  contracts  for 
licenses,  see  Brush-Swan  Electric  Light  Co.  v. 
Brush  Electric  Co.,  41  Fed.  Rep.  163;  Brewster 
v.  Tuthill  Spring  Co.,  34  Fed.  Ren.  769:  Pope 
Mfg.  Co.  v.  Gormully,  34  Fed.  Rep.  877,  144 


U.  S.  224;  Nichols  v.  Marsh,  61  Mich.  509; 
Fuller,  etc.,  Mfg.  Co.  v.  Bartlett.  68  Wis.  73, 
60  Am.  Rep.  838. 

Sale  of  Patented  Article. —  An  agreement  to 
furnish  and  deliver  a  patented  article  may  be 
specifically  enforced.  Adams  v.  Messinger. 
147  Mass.  185,  9  Am.  St.  Rep.  679. 

5.  See  generally  cases  cited  in  note  imme- 
diately preceding. 

A  License  to  Use  an  Invention  on  an  Existing 
Line  of  Railroad  does  not  ordinarily  extend  to 
lines  afterwards  built  or  acquired.  Emigh  v. 
Chicago,  etc.,  R.  Co.,  2  Fish.  Pat.  Cas.  387,  r 
Biss.  (U.  S.)  400;  Earll  v.  Metropolitan  St.  R. 
Co.,  85  Fed.  Rep.  214. 

But  it  is  otherwise  where  the  contract  so 
provides.  Matthew  v.  Pennsylvania  R.  Co., 
8  Fed.  Rep.  45,  14  Phila.  (Pa.)  602,  38  Leg. 
Int.  (Pa.)  253;  Lightner».  Boston,  etc..  R.  Co., 
1  Lowell  (U.  S.)  338. 

Right  to  Reissue.  —  As  to  the  right  of  the 
licensee  to  claim  the  benefit  of  a  reissue,  see 
Gaylord  v.  Case,  7  Ohio  Dec.  (Reprint)  233,  1 
Cine.  L.  Bui.  382 

The  Rights  of  a  Licensee  from  an  Assignee  are 
limited  by  the  terms  and  subject  to  the  con- 
ditions of  the  assignment.  Abbett  v.  Zusi,  5 
B.  &  A.  Pat.  Cas.  38;  Mitchell  v.  Hawley,  16 
Wall.  (U.  S.)  544.  See  also  Rhodes  v.  Ashurst, 
176  111.  351. 

Where  the  Licensor  Had  No  Title,  the  license 
is,  of  course,  a  nullity.  Keene  Mach.  Co.  v. 
Barratt,  (C.  C.  A.)  100  Fed.  Rep.  590. 

A  License  to  One  Having  Notice  of  a  valid  sub- 
sisting prior  license  by  his  licensor  covering 
the  same  right  is  void  as  to  the  original 
licensee.    Dare  v.  Bovlston,  6  Fed.  Rep.  493. 

6.  Place  of  Use.  —  Wilson  v.  Sherman,  1 
Blatchf.  (U.  S.)  536;  Wood  v.  Wells,  6  Fish. 
Pat.  Cas.  382:  Providence  Rubber  Co,  v. 
Goodyear,  9  Wall.  (U.  S.)  788:  Adiiance 
McCormick  Harvesting  Mach.  Co.,  (C.  C.  A.) 
56  Fed.  Rep.  918;  Burke  v.  Partridge,  58  N. 
H.  349- 

7.  Extent  of  Use.  —  Wilson  v.  Stolley,  4  Mc- 
Lean (IJ.  S.)  275,  4  Fed.  Cas.  No.  1.963;  Fox 
Solid  Pressed  Steel  Co.  7>.  Schoen,  77  Fed.  Rep. 
29;  W.  T.  C.  Macallen  Co.  v.  Johns-Pratt  Co  , 
80  Fed.  Rep.  410;  Gamewell  Fire-Alarm  Tel. 
Co.  v.  Brooklyn,  14  Fed.  Rep.  255;  Pope 
Mfg.  Co.  v.  Owslev,  27  Fed.  Rep.  100;  Emigh 
v.  Chamberlain,  1  Biss.  (U.  S.)  367. 
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grants  a  license  thereunder  for  a  public  use,  he  cannot  restrict  such  use  to  a 
portion  of  the  public;  such  restriction  is  void  as  against  public  policy.1 

License  to  Use  Once  Only.  —  The  owner  of  a  patent  selling  the  patented  article 
may  restrict  it  to  a  single  use  by  marking  thereon  a  notice  that  the  license 
is  to  use  once  only.a 

Protection  Against  Infringements.  —  There  is  ordinarily  in  a  license  no  implied 
covenant  for  quiet  enjoyment  or  agreement  on  the  part  of  the  licensor  to 
protect  the  licensee  from  infringement;3  but  such  covenant  or  agreement 
may  be  express.4 

(3)  Estoppel  of  Licensee.  —  The  licensee,  while  he  remains  such,  is  estopped 
to  deny  the  validity  of  the  license  s  and  the  right  of  the  licensor  to  royalties,6 
or  that  he  is  a  licensee.7 

i.  Royalties  and  License  Fees  — (i)  In  General.  —  A  license  under  a 
patent  is  ordinarily  granted  in  consideration  of  the  payment  of  a  license  fee 
or  royalty.8 

Royalty  Denned.  —  A  royalty  is  a  compensation  paid  to  one  who  holds  a 
patent,  for  the  use  of  the  patent  or  for  the  right  to  act  under  it,  generally  at 
a  certain  rate  for  each  article  manufactured.9 

implied  Promise.  —  A  promise  to  pay  a  reasonable  compensation  for  the  use 
of  a  patent  need  not  be  express,  but  may  be  implied  or  inferred.10 

Consideration.  —  The  grant  of  a  license  under  a  valid  patent  is  a  sufficient 


1.  License  for  Public  Use.  —  State  v.  Delaware, 
etc..  Tel.,  etc.,  Co..  47  Fed.  Rep.  633,  (C.  C. 
A.)  50  Fed.  Rep.  677;  State  v.  Bell  Telephone 
Co.,  22  Alb.  L.  J.  363,  10  Cent.  L.  J.  438,  11 
Cent.  L.  J.  359;  State  v.  Bell  Telephone  Co., 
23  Fed.  Rep.  539,  8  Am.  &  Eng.  Corp.  Cas.  7; 
Chesapeake,  etc..  Telephone  Co.  v.  Baltimore, 
etc  ,  Tel.  Co.,  66  Md.  399,  59  Am.  Rep.  167; 
State  v.  Bell  Telephone  Co  ,  36  Ohio  St.  296, 
38  Am.  Rep.  583;  Bell  Telephone  Co.  y.  Com., 
(Pa.  1S86)  3  Cent.  Rep.  907;  Commercial 
Union  Tel.  Co.  v.  New  England  Telephone, 
etc.,  Co.,  61  Vi.  241. 

Contra.  —  American  Rapid  Tel.  Co.  v.  Con- 
necticut Telephone  Co.,  49  Conn.  352,  44  Am. 
Rep.  237,  disapproved  in  several  of  the  preced- 
ing cases. 

2.  License  for  Use  Once  Only.  —  American  Cot- 
ton Tie  Supply  Co.  v.  Bullaid,  17  Blatchf.  (U. 
S.)  160;  American  CottonTie  Co.  v.  Simmons, 
106  U.  S.  89,  reversing 3  B.  1%  A.  Pat.  Cas.  320. 
But  see  Hawley  v.  Mitchell,  4  Fish.  Pat.  Cas. 
388. 

3.  Protection  Against  Infringement. —  National 

Rubber  Co.  v.  Boston  Rubber  Shoe  Co.,  41  Fed. 
Rep.  48;  Standard  Button  Fastening  Co.  v. 
Ellis,  r59  Mass.  448. 

4.  See  Foster  v.  Goldschmidt,  21  Fed.  Rep. 
70;  Jackson  v.  Allen,  120  Mass.  64;  Forncrook 
Mfg.  Co.  v.  E.  T.  Barnum  Wire,  etc..  Works, 
63  Mich.  195;  Baylis  v.  Bullock  Electric  Mfg. 
Co.,  (Suptn.  Ct.  Spec.  T  )  32  Misc.  (N.  Y.)  218. 

The  licensee  may  bind  himself  to  assist  in 
suppressing  and  preventing  infringements. 
Washburn,  etc.,  Mfg.  Co.  v.  Southern  Wire 
Co.,  37  Fed.  Rep  428. 

An  agreement  by  the  seller  of  an  article  "  to 
protect  the  sale  from  infringements  "  on  other 
similar  articles,  is  a  warranty  that  the  article 
sold  is  not  an  infringement.  Croninger  v. 
Paige,  48  Wis.  229. 

5.  Estoppel  of  Licensee. —  Piatt  v.  Fire  Ex- 
tinguisher Mfg.  Co..  (C.  C.  A.)  59  Fed.  Rep. 
897;  Magic  Ruffle  Co.  v.  Elm  City  Co.,  13 


Blatchf.  (U.  S.)  151;  Slemmer's  Appeal.  58  Pa. 
St.  155,  98  Am.  Dec.  248.  See  infra,  this  sub- 
section. Royalties  and  License  Fees —  Liability  of 
Licensee  —  Defenses  —  Invalidity  of  Patent 

Where  the  License  Has  Been  Declared  Void  by 
the  Licensor  the  licensee  is  not  estopped  to  deny 
the  validity  of  the  patent.  Baltimore  Car 
Wheel  Co.  v.  North  Baltimore  Pass.  R  Co.,  21 
Fed.  Rep.  47;  Burr  v.  Duryee,  2  Fish.  Pat. 
Cas  275. 

A  Purchaser  from  the  Licensee  Is  Not  Estopped 

to  deny  the  validity  of  the  patent  when  sued 
forinfringement.  Baltimore  Car  Wheel  Co.  v. 
North  Baltimore  Pass.  R.  Co.,  21  Fed.  Rep. 
47.    See  Burr  v.  Duryee,  2  Fish.  Pat.  Cas.  275, 

6.  Baylis  v.  Bullock  Electric  Mfg.  Co., 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  218. 

7.  Illinois  Watch  Case  Co.  v.  Ecaubert,  177 
111.  587. 

8.  Sale  in  One  State  for  Use  in  Another.  —  Illi- 
nois Terra  Cotta  Lumber  Co.  v.  Owen,  167  111. 
360,  reversing  64  111.  A  pp.  632. 

Evidence  of  Sale.  —  Marsh  v.  Dodge,  <;  Lans. 
(N.  Y.)  541. 

A  Chattel  Mortgage  on  the  patented  article 
constitutes  a  sale.  People  v.  Remington,  59 
Hun  (N.  Y.)  282.  126  N.  Y.  654. 

Letters  Patent  as  Evidence.  —  In  an  action  for 
royalties  the  letters  patent  are  admissible  in 
evidence.  Brusie  v.  Peck,  135  N.  Y.  O22; 
Haley  v.  Flaccus,  193  Pa.  St.  521. 

Where  the  Licensor  Assigns  His  Right  to  Roy- 
alty for  a  valuable  consideration,  he  cannot 
afterwards  cut  off  the  rights  of  the  assignee 
by  a  secret  settlement  with  the  licensee.  Grier 
v.  Bavnes,  46  Fed.  Rep.  523. 

9.  Royalty  Denned.  —  Cent.  Diet  See  also 
Hubenthal  .-.  Kennedy,  76  Iowa  707. 

10.  Implied  Promise. —  Deane  -\  Hodge.  35 
Minn.  146,  59  Am.  Rep.  321;  Burton  v.  Burton 
Stock  Car  Co..  171  Mass.  437;  Montgomery  v. 
Water  bury,  (N.  Y.  Super.  Ct.  Gen.  T.)  2  Misc. 
(N.  Y.)  145.  See  also  supra,  this  section,  Gov- 
ernment as  Licensee. 
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consideration  for  an  agreement  to  pay  the  purchase  price  of  the  license  with- 
out reference  to  the  value  of  the  patent.1 

Who  May  Recover.  —  Royalties  are,  of  course,  ordinarily  recoverable  by  the 
licensor,  but  where  the  licensor  is  not  the  real  owner  of  the  patent,  the  latter 
and  not  the  former  is  entitled  to  recover  from  the  licensee.3  The  equitable 
owner  under  a  verbal  assignment  may  recover  royalties.3 

Laches.  —  The  licensor  may  lose  his  right  to  recover  by  delay  in  bringing 
suit. 4 

The  Rescission  of  the  License  by  the  licensor  does  not  destroy  his  right  to  recover 
royalties  already  earned,3  but  no  royalties  can  be  recovered  thereafter.6 

The  Licensor  Has  No  Lien  for  Royalties  on  articles  manufactured  under  the  license.7 

(2)  Amount  of  Compensation.  —  Where  the  amount  of  royalty  and  the  con- 
ditions and  terms  of  payment  are  expressly  agreed  upon  by  the  parties,  such 
agreement  is,  of  course,  controlling.8  Where  the  contract  provides  for  the 
payment  of  a  certain  royalty  on  each  article  sold,  and  binds  the  licensee  to 
pay  royalties  on  not  less  than  a  stated  number  of  articles  a  year,  he  is  liable 
for  royalties  on  at  least  such  stipulated  number,  without  reference  to  the 
number  of  articles  sold.9  So  also  where  the  contract  provides  that  the 
amount  of  royalties  shall  not  be  less  than  a  specified  sum.10  Where  the  license 
fee  or  royalty  is  not  fixed  by  agreement,  the  licensor  is  entitled  to  a  reason- 
able compensation.11  What  is  a  reasonable  compensation  is  to  be  determined 
by  the  testimony  of  experts  ia  and  other  evidence  as  to  the  value  of  the 
invention.13 

interest  may  be  allowed  on  royalties. 14 

1.  Wilson  v.  Hentges,  26  Minn.  288.  See 
also  Tome  v.  Gerlarh,  (Supm.  Ct.  Gen.  T.)  46 
N.  Y.  St.  Rep.  485,  affirmed  143  N.  Y.  636. 

2.  Recovery  by  Real  Owner. —  Havana  Press 
Drill  C v.  Ashurst,  148  111.  115;  Rhodes  v. 
Ashurst,  176  111.  351;  Mann's  Boudoir  Car 
Co.  v.  Gilbert  Car  "Mfg.  Co.,  69  Hun  (N.  Y.) 
245.  141  N.  Y.  571. 

Where  theie  has  been  no  disturbance  the 
burden  is  upon  the  licensee  to  show  that  the 
licensor  had  no  title  where  he  seeks  on  that 
ground  to  defend  an  action  for  the  license  fee, 
Buss  v.  Putney,  38  N.  H.  44;  Springfield  v. 
Drake,  58  N.  H.  19;  or  to  recover  back  money 
paid  therefor  Stevens  v.  Head,  9  Vt.  174. 

3.  Burke  v.  Partridge,  58  N.  H.  349. 

4.  Effect  of  Laches.  — ■  See  Leggett  v.  Standard 
Oil  Co.,  149  U.  S.  287;  Lane,  etc.,  Co.  v. 
Locke.  150  U.  S.  193:  Keyes  v.  Eureka  Consol. 
Min.  Co..  158  U.  S.  150. 

5.  Hamilton  v.  Park,  etc.,  Co.,  112  Mich. 
138.  See  also  Evoty  v.  Candee,  17  Blatchf. 
(U.  S.)  200. 

6.  Brusie  v.  Peck,  135  N.  Y.  622. 

7.  People  v.  Remington,  59  Hun  (N.  Y.)  282, 
affirmed  126  N.  Y.  654.  See  also  Goodyear  v. 
Congress  Rubber  Co.,  3  Blatchf.  (U.  S.)  449. 

8.  As  to  the  Amount,  etc.,  of  Royalty  under  par- 
ticular agreements,  see  National  Sewing  Mach. 
Co.  v.  Willcox,  etc.,  Sewing-Mach.  Co.,  (C,  C. 
A.)  74  Fed  Rep.  557:  Guggenheim  v.  Kirch- 
ofer,  (C.  C.  A.)  66  Fed.  Rep.  755;  Western 
Union  Tel.  Co.  v.  American  Bell  Tel.  Co.,  105 
Fed.  Rep.  684;  Moore  v.  National  Water-Tube 
Boiler  Co.,  84  Fed.  Rep.  346;  Spurck  v.  Ben- 
ner,  89  111.  App.  79;  Goodyear  Shoe  Machinery 
Co.  v.  Selz,  157  III.  186;  Florence  Sewing 
Mach.  Co.  v.  Grover,  etc..  Sewing  Mach.  Co., 
110  Mass.  70,  14  Am.  Rep.  579;  Monat  v. 
Bamlet  123  Mich.  345;  Scheurle  v.  Husbands, 
65  N.J.  L.  40,  681;  Pressey  v.  H.  B.  Smith 


Mach.  Co.,  45  N.  J.  Eq.  872;  Montgomery  v. 
Waterbury,  (N.  Y.  Super.  Ct.  Gen.  T.)  2  Misc. 
(N.  Y.)  145,  affirmed  142  N.  Y.  652;  Kerosene 
Lamp  Heater  Co.  v.  Monitor  Oil  Stove  Co.,  41 
Ohio  St.  287. 

9.  Linington  v.  Strong,  m  111.  152;  Hamil- 
ton v.  Park,  etc.,  Co.,  112  Mich.  138;  Meyer 
v.  Brenzinger,  (Supm.  Ct.  App.  T.)  22  Misc. 
(N.  Y.)  712. 

10.  Hackett  *.  Hackett  Hatch  Door  Mfg.  Co.. 
52  N.  Y.  Super.  Ct.  263;  Beecher  v.  Stein,  139 
Pa.  St.  570.  See  also  Preston  v.  Smith,  156 
111.  359;  Sperry  v.  Fox,  (Supm.  Ct.  Gen.  T.)  45 
N.  Y.  St.  Rep.  31,  affirmed  133  N.  Y.  673;  Volk 
v.  Bergman,  (N.  Y.  City  Ct.  Gen.  T.)  14  Misc. 
(N.  Y.)  443;  Wing  v.  Ansonia  Clock  Co..  102 
N.  Y.  531;  Bezer  v.  Hall  Signal  Co..  22  N.  Y. 
App.  Div.  489. 

11.  Reasonable  Compensation.  —  Griffin  v. 
White,  142  N.  Y.  539:  Skinner  v.  Walter  A. 
Wood  Mowing  Mach.  Co..  (Supm.  Ct.  Gen.  T.) 
14  N.  Y.  St.  Rep.  317,  affirmed  120  N.  Y.  652. 

The  measure  of  recovery  for  the  use  of  a 
patent  is  not  its  worth  or  value  to  the  defend- 
ant licensee,  but  its  worth  or  value  generally. 
Ft.  Wayne,  etc.,  R.  Co.  v.  Haberkorn,  15  Ind. 
App.  479- 

12.  Testimony  of  Experts.  —  McKeever  v.  U. 
S.,  18  Ct.  CI.  758;  Burton  v.  Burton  Stock  Car 
Co.,  171  Mass.  437;  Deane  v.  Hodge,  35 
Minn.  146,  59  Am.  Rep.  321;  Coriland  Howe 
Ventilating  Stove  Co.  v.  Howe,  92  Hun  (N.  Y.) 
"3- 

13.  As  to  Evidence  on  the  question  of  reason- 
able value,  see  McKeever  v.  U.  S.,  18  Ct.  CI. 
758;  Harrison  v.  Ingersoll,  56  Mich.  36; 
Deane  v.  Hodge,  35  Minn.  146.  59  Am.  Rep. 
321;  Montgomery  v.  Waterbury,  (N.  Y.  Super. 
Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  145,  affirmed  142 
N.  Y.  652. 

14.  Interest. — Pressey  v.  H.  B.  Smith  Mach. 
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(3)  Liability  of  Licensee  —  (a)  In  General.  —  In  general  a  licensee  who  exer- 
cises the  license  is  liable  for  the  stipulated  fees.1  The  licensee  is  liable  for 
the  stipulated  royalty  if  he  uses  any  part  of  the  invention,  unless  his  liability 
is  expressly  limited.2 

(b)  Defenses  —  aa.  In  General.  —  A  licensee  who  has  acted  under  and  received 
the  benefits  of  the  license  cannot  defend  an  action  for  the  stipulated  royalties 
or  license  fee  on  some  immaterial  ground  not  affecting  his  enjoyment  of  the 
license,3  as  that  the  licensor  had  not  fully  performed  his  contract  as  to  the 
formal  execution  or  delivery  of  the  license;  1  or,  where  the  license  is  not 
exclusive,  that  the  licensor  has  granted  licenses  to  other  persons  who  are  using 
the  invention.5 

Articles  Not  Cove'ed  by  Patent.  —  Tiie  licensee  is  not  liable  for  royalties  on  arti- 
cles manufactured  by  him  which  are  not  covered  by  the  patent.6  But  he  is 
liable  where  he  uses  an  article  equivalent  to  that  patented  though  in  different 
form.*  And  a  licensee  undera  patent,  who  has  for  several  years  manufactured, 
stamped,  advertised,  and  sold  an  article  as  made  under  such  patent,  and  paid 
royalties  thereon  to  the  licensor,  is  estopped  thereafter  in  an  action  for  further 
royalties  to  deny  that  such  article  was  covered  by  the  patent.** 

The  Fact  that  the  Licensee  Did  Not  Use  the  Invention  is  no  defense  where  he  has  had 
the  exclusive  right  to  do  so." 

Infringement  by  Licensor.  —  It  has  been  held  that  the  fact  that  the  licensor  has 
infringed  the  exclusive  right  of  the  licensee  is  no  defense  to  an  action  for 
royalties,  though  in  such  case  the  licensee  would  have  a  right  of  action  against 
the  licensor. 10 

Fraudulent  Representations  by  the  Licensor  may  constitute  a  good  defense  11 
Unpatented  invention.  One  who  agrees  to  pay  royalties  for  the  use  of  an 
unpatented  invention  cannot  defend  an  action  for  such  royalties  on  the 
ground  that  the  invention  was  not  patented,12  or  that  after  the  agreement  a 
patent  was  refused.13  Hut  the  refusal  of  a  patent  prior  to  the  agreement  is 
a  good  defense. 1 1 

Co.,  45  N.  J.  Eq.  872;  JareckiV  Hays.  161  Pa.  expressly  so  agreed.  Goodyear  v.  Day.  10 
St.  613.  Fed.  Cas.  No.  5,567. 

1.  Liability  for  License  Fees.  —  Day  v.  Harts-  6.  Articles  Not  Covered  by  Patent.  —  Dutchess 
horn,  3  Fish.  Pit.  Cas  32,  7  Fed.  Cas.  No.  Tool  Co.  v.  Kolb,  44  N.  Y.  App.  Div.624.  See 
3,683;  England  v.  Thompson,  3  Cliff.  (U.  S.)  also  Gaylord  <■.  Case,  7  Ohio  Dec.  (Reprint) 
271,  8  Fed.  Cas.  No.  4,487;  Kaffeman  v.  Stern,      233.  1  Cine.  L.  Bui.  3S2. 

(N.  Y.  City  Ct.  Gen.  T.)  23  Misc.  (N.  Y.)  599.  But  the  licensee  may  be  held  liable  where 
And  cases  cited  in  notes  throughout  this  sub-  he  has  bound  himself  to  use  the  patented  arti- 
section.  cle.    Eclipse  Bicycle  Co.  v.  Farrow,  16  App. 

A  Licensee  Who  Permits  Another  to  Use  the     Cas.  (D.  C.)  468. 
Patented  Machine  may  become  liable  for  royal-        7.  Leslie  v.  Standard  SewingMach.  Co.,  (C. 
ties  for  such  use.    Steam  Cuiter  Co.  v.  Shel-     C.  A.)  q8  Fed.  Rep.  S27;  Denise  v.  Swett,  68 
don,  10  Blaichf.  (V .  S.)  1.  Hun  (N.  Y.)  188. 

The  Assignee'of  a  License  must)pay  the  licensor  8.  Estoppel.  —  Andrews  v.  Landers,  72  Fed. 
the  stipulated  royalty.  Goodyear  t.  Congress  Rep.  666;  Sproull  -■.  Pratt,  etc.,  Co.,  97  Fed. 
Rubber  Co.,  3  Blatchf.  (U.  S.)  449.  Rep.  807.    See  also  Eureka  Co.  v.  Bailey  Co., 

2.  Hubbard    v.    Allen,    123    Pa.    St.    198;      11  Wall.  (U.  S.)  488. 

Kroegher  McConway,  etc  ,  Co.,  149  Pa.  St.  9.  Skinner  v.  Walter  A.  Wood  Mowing  Mach. 
444;  Palme;'s  Appeal,  96  Pa  St.  106.  Co.,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep.  317. 

3.  Immaterial  Matters  No  Defense.  —  SeeGuyot     a  tunned  120  X.  Y.  652. 

v.  Thomson,  (1S94)  3  Ch.  388;    Bommer  <■.         10.  Infringement  by  Licensor.  — Birdsall  v. 

American  Spir.il  Spring  Butt  Hinge  Mfg.  Co  ,      Per  g  i.  5  Blatchf.  (V  S  )  251. 

44  N.  Y.  Super.  Ct.  454,  81  N.  Y.  468.  11.  Fraudulent  Representations  by  Licensor. — 

4.  Moore  :■.  National  Water-Tube  Boiler  Co.,  Hat-Sweat  Mfg.  Co.  v.  Waring,  46  Fed.  Rep. 
84  Fed.  Rep.  346;  American  Paper-Bag  Co.  v.  87,  106;  Hat  Sweat  Mfg.  Co.  7;.  Porter.  46  Fed. 
Van  Nortwi--k.  (C.  C.  A.)  52  Fed  Rep.  752;  Rep.  757.  See  also  Washburn,  etc.,  Mfg.  Co. 
Warwick  Stockton,  (N.  J.  1897)  37  All.  Rep.  v.  Scutt,  22  Fed.  Rep.  710;  Washburn,  etc.. 
458;  Dalzell  v.  Fahys  Watch  Case  Co.,  138  N.  Mfg.  Co.  v.  Cincinnati  Barbed-Wire  Fence  Co., 
Y.  285.  22  Fed.  Rep.  712.    But  see  infra,  this  subsec- 

5.  Use  of  Patent  by  Others.  —  McKays.  Smith,      lion.  Invalidity  of  Patent. 

39  Fed.  Ren.  556;  Nunes  v.  Russell,  65  III.  12.  Kroegher  v.  McConway,  etc..  Co.,  149  Pa. 
App.   171 ;  Hanlwick  v.  Galbraith,   147    Pa.      St.  444. 

St  333.  13   Ingraham  t.  Schaum,  157  Pa.  St.  89. 

But  <,uch  use  is  a  good  defense  where  it  is         14.  Hamilton  v.  Park,  etc.,  Co.,  125  Mich.  72. 
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M.  Invalidity  of  Patent  —  General  Rules.  ■-  A  licensee  who  has  manufactured 
or  sold  a  patented  article  under  a  license  cannot  defend  an  action  for  the 
agreed  royaltv  or  license  fee,  on  the  ground  that  the  patent  is  invalid,  where 
there  has  been  no  eviction  or  disturbance.  In  such  case  he  is  estopped  to 
deny  the  validity  of  the  patent,1  especially  where  he  has,  in  his  agrei  merit, 
acknowledged  its  validity  and  agreed  not  to  contest  it  2  To  constitute  a 
defense,  something  corresponding  to  eviction  must  be  proved. :t  But  where 
by  reason  of  the  invalidity  of  the  patent  the  licensee  is  excluded  from  the  full 
exercise  of  his  right,  either  by  the  licensor  4  or  by  strangers,5  he  may  d(  fend 
an  action  for  royalties  on  the  ground  of  failure  of  consideration.  Until  the 
patent  is  annulled  or  adjudged  invalid,  the  licensee  receiving  its  benefits  must 
pay  the  agreed  license  fees.0 

The  Licensee  May  Renounce  the  License  and  place  himself  in  the  attitude  of  an 
infringer,  defending  on  the  ground  that  the  patent  is  invalid,  and  in  such 
case  the  doctrine  of  estoppel  does  not  apply.7    But  where  the  licensee  under 


1.  Licensee  Estopped  to  Deny  Validity  of  Patent 

—  England  — I. awes  v.  Purser,  6  El.  <i'  Bl. 
930,  88  E.  C.  I,.  930;  Tiotman  v.  Wood,  16  C. 
B.  N.  S.  479,  in  E.  C.  L.  479;  Adie  v.  Clark, 
3  Ch.  D.  134;  Noton  v.  Brocks,  7  H.  &  N.499, 
Hills  v.  Laming,  g  Exch.  "256;  Bowman  v. 
Tavlor,  2  Ad.  &  El.  278,  29  E  C.  L.  90;  Cutler 
v.  Bower.  11  Q.  B.  973.  63  E.  C.  L.  973. 

United  States.  —  Birdsnll  v.  Perego,  5  Blalchf. 
(U.  S.)  251;  Morse  Arms  Motion,  16  Ct.  CI. 
296;  Ki  Lilian  v.  Parkhurst,  18  How.  (U.  S.) 
289;  White  v.  Lee,  14  Fed.  Rep.  789;  McKay 
v.  Jackm a n,  17  Fed.  Rep.  641 :  Rogers  v.  Riess- 
ner,  30  Fed.  Rep.  525;  McKay  v.  Smith,  39 
Fed.  Rep.  556;  National  Rubber  Co.  v.  Boston 
Rubber-Shoe  Co.,  4t  Fed.  Rep.  48;  Godell  v. 
Wells,  70  Fed.  Rep.  319;  Moore  v.  National 
Water-Tube  Boiler  Co.,  84  Fed.  Rep.  346; 
Holmes  v.  McGill,  (C.  C.  A.)  108  Fed.  Rep. 
235.  See  also  Eureka  Co.  v.  Bailey  Co.,  ri 
Wall.  (U.  S.)  488. 

Connecticut.  —  Johnson  v.  Willimantic  Linen 
Co.,  33  Conn.  436. 

Illinois.  —  Havana  Press  Drill  Co.  v.  Ash- 
urst,  148  111.  115;  Charter  Gas  Engine  Co.  v. 
Charter,  47  111.  App.  36;  Peoria  Malting  Co. 
v.  Davenport  Grain,  etc.,  Co.,  68  III.  App.  104; 
Rhodes  v.  Ashurst,  176  111.  351,  affirming  71 
111.  App.  242. 

Maine.  — Jones  v.  Burnham,  67  Me.  93,  24 
Am.  Rep  10. 

Massachusetts.  — ■  Bartlett  v.  Holbrook,  r 
Gray  (Mass  )  114;  Standard  Button  Fastening 
Co.  v.  Ellis,  159  Mass.  448. 

Minnesota.  —  Deane  v.  Hodge,  35  Minn.  146, 
59  Am.  Rep.  321. 

ATeiv  Hampshire.  —  Clark  v.  Amoskeag  Mfg. 
Co.,  62  N.  H.  612.  But  see  Jenkins  v.  Abbott, 
54  N.  H.  447- 

iVew  Jersey.  —  Warwick  v.  Stockton,  (N.  J. 
1897)  37  Atl.  Rep  458. 

New  York.  —  H vat t  v.  Dale  Tile  Mfg.  Co., 
106  N.  Y.  651,  affirmed  125  U.  S.  46;  Hyatt  v. 
Ingalls,  124  N.  Y.  93,  affirming  49  N.  Y.  Super. 
Ct.  375;  Marsh  v.  Dodge,  6  Thomp.  &  C.  (N. 
Y.)  568,  4  Hun  (N.  Y.)  278;  Smith  v.  Standard 
Laundrv  Machinery  Co  ,  11  Daly  (N.  Y.)  154; 
Washburn,  etc.,  Mfg.  Co.  v.  Wilson,  48  N.  Y. 
Super.  Ct  r59;  Brusie  v.  Peck,  62  Hun  (N.  Y.) 
620,  16  X  Y.  Supp.  648;  Denise  v.  Swett,  68  Hun 
(N.  Y.)  188;  Nilsson  v.  De  Haven.  47  N.  Y. 
App.  Div.  537;  Montgomery  v.  Watsrbury,  (N. 


Y.  Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  145, 
affirmed  142  N.  Y.  652;  Maitland  v.  Drew,  (C. 
PI.  Spec.  T.)  14  Misc.  (N'.  Y)  60;  Hurd  v. 
Gere.  27  N.  Y.  App.  Div.  625.  50  N.  Y.  Supp. 
235. 

Ohio.  —  Clark  v.  3entel,  7  Ohio  Dec.  (Re- 
print) 289,  12  Cine.  L.  Bui.  53;  Ely  v.  Topliff, 
41  Ohio  St.  357.  See  also  Davis  v.  Gray,  17 
Ohio  St.  330. 

Pennsylvania.  —  Patterson's  Appeal,  99  Pa. 
St.  521;  Jarecki  v.  Hays,  161  Pa.  St.  613;  Edi- 
son Gen.  Electric  Co.  v.  Thackara  Mfg.  Co., 
167  Pa.  St.  530;  Angier  v.  Eaton,  etc.,  Co.,  98 
Pa.  St.  594. 

Wisconsin.  —  Marsh  v.  Harris  Mfg.  Co.,  63 
Wis.  276. 

2.  Agreement  Not  to  Contest  Validity  of  Patent. 

—  Evory  v.  Candee,  17  Blatchf.  (U.  S.)  200; 
Washburn,  etc.,  Mfg.  Co.  v.  C: ncinnati  Barbed- 
Wire  Fence  Co.,  22  Fed.  Rep.  712;  Marsh  v. 
Harris  Mfg.  Co.,  63  Wis.  276.  See  Pope  Mfg. 
Co.  v.  Owsley,  27  Fed.  Rep.  100;  Dunham  v. 
Bent,  72  Fed.  Rep.  60;  Magic  Ruffle  Co.  v. 
Elm  City  Co.,  13  Batchf.  (U.  S.)  151;  Hyatt 
v.  Ingalls,  124  N.  Y.  93;  Morse  Arms  Motion, 
16  Ct.  CI.  296. 

Such  agreements  are  not  contrary  to  public 
policy.  Dunham  v.  Bent,  72  Fed.  Rep.  60; 
Philadelphia  Creamery  Supply  Co.  v.  Davis, 
etc.,  Bldg.,  etc.,  Co.,  77  Fed.  Rep.  879.  But 
see  Pope  Mfg.  Co.  v.  Gormully.  144  U.  S  224. 

The  mere  use  of  a  patented  invention  does 
not  imply  a  recognition  of  the  validity  of  the 
patent.    Morse  Arms  Motion,  16  Ct.  CI.  296. 

A  stipulation  by  the  defendant  that  a  decree 
for  a  royalty  might  be  entered  against  him 
estops  him  afterwards  to  claim  that  the  inven- 
tion is  useless.  Western  Electric  Co.  \v.  La 
R ;ie,  139  U.  S.  601. 

3.  White  v.  Lee,  14  Fed.  Rep.  789;  Standard 
Button  Fastening  Co.  v.  Ellis,  159  Mass.  448. 

4.  Angier      Eaton,  etc.,  Co.,  98  Pa.  St.  594. 

5.  Edison  Gen.  Electric  Co.  v.  Thackara 
Mfg.  Co.,  167  Pa.  St.  530  See  Skidniore  v. 
Fahys  Watch  Case  Co.,  28  N.  Y.  App.  Div.  94. 

6.  Jarecki  v.  Havs,  161  Pa  St  613. 

7.  Renunciation  of  License.  —  Brown  v.  Lap- 
ham,  27  Fed.  Rep.  77;  Mudgef.  v.  Thomas,  55 
Fed.  Rep.  645;  Morse  Arms  Motion,  16  Ct.  CI. 
296:  Skinner  v.  Walter  A.  Wood  Mowing,  etc.. 
Mach.  Co.,  140  N.  Y.  217,  37  Am.  St.  Rep.  540; 
and  cases  cited  in  notes  immediately  following. 
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a  patent  apparently  valid  continues  to  manufacture  or  sell  the  patented  article, 
without  giving  notice  of  such  renunciation,  and  without  any  judicial  determina- 
tion that  the  patent  is  invalid,  he  is  presumed  to  act  under  the  license,  and 
the  invalidity  of  the  patent  is  no  defense  to  an  action  for  royalties.1  The 
licensor  is  entitled  to  assume  that  his  licensee  remains  such  until  the  latter,  by 
a  clear,  definite,  and  unequivocal  notice,  throws  off  the  protection  of  the 
license,  and  stands  admittedly  an  infringer  if  the  patent  is  valid.2  And  such 
notice  must  be  in  good  faith  and  not  a  mere  pretense  of  renunciation.3 

But  Where  the  Patent  Has  Been  Annulled  or  Declared  Void,  no  royalty  can  thereafter 
be  recovered  and  no  notice  of  renunciation  is  necessary.4  And  where  the 
patent  has  been  annulled  or  declared  void  by  competent  authority,  this  is  a 
complete  defense  to  an  action  for  further  royalties.5 

Express  Agreement.  —  Where  by  the  agreement  of  the  parties  the  payment  of 
royalties  is  to  cease  in  case  the  patent  should  be  declared  void  by  a  court  of 
competent  jurisdiction,  the  licensee  cannot  set  up  the  invalidity  of  the  patent 
as  a  defense  until  it  has  been  so  declared  void.* 

The  Burden  of  Establishing  the  Invalidity  of  the  Patent  is  on  the  licensee  defending 
on  that  ground.7 

False  Representations  by  the  licensor  as  to  the  validity  of  the  patent  are  no 
defense  to  an  action  for  royalties,  where  the  licensee  has  not  been  injured 
thereby  8  or  has  not  repudiated  the  license.9 

Action  Against  the  Government  as  Licensee.  —  The  general  principles  as  to  when  a 
licensee  may  or  may  not  deny  the  validity  of  the  patent  apply  where  the  gov- 
ernment is  the  licensee,  and  a  plea  by  the  government  that  the  patentee  was 
not  the  first  inventor  is  an  ordinary  defense  and  not  a  proceeding  to  vacate 
the  patent.10 

j.  Termination  of  License  —  (i)  By  Expiration  of  Patent  or  Express 
Limitation.  — A  license  under  a  patent  expires  with  the  patent,  or  by  its  own 
limitation  where  its  duration  is  expressly  limited.11 

1.  Licensee  Presumed  to  Act  under  License. —  99  Pa.  Si.  521.    See  also  Charter  Gas  Engine 

Lawes  v.  Purser,  3  Jur.  N.  S.  182,  38  Eng.  L.  Co.  v.  Charier,  47  111.  App.  36:  Hurd  v.  Gere, 

&  Eq.  48;  Morse  Arms  Motion,  16  Ct.  CI.  296;  27  N.  Y.  App.  Div.  625,  50  N.  Y.  Supp.  235; 

Holmes  v.  MrGill,  (C.  C.  A.)  108  Fed.  Rep.  238;  Johnson  v.  Willimantic  Linen  Co.,  33  Conn. 

Warwick  v.  Stockton,  (N.  J.  1897)  37  Atl.  Rep.  436. 

458,  citing  Am.  and  Eng.  Encyc.  of  Law  (1st  As  to  what  constitutes  a  "  decision  "  sus- 

ed.),  vol.  7,  p.  25,  and  vol.  13,  p.  570;  Marston  v.  taining  a  patent,  see  Kerosene  Lamp  Heater 

Swetl,  66  N.  Y.  206,  23  Am.  Rep.  43,  82  N.  Y.  Co.  v.  Monitor  Oil  Stove  Co.,  41  Ohio  St.  287. 

526;  Hyatt  v.  Ingalls,  124  N.  Y.  93;  Hurd  v.  A  rinding  of  the  Circuit  Court  on  the  ques- 

Gere,  27  N.  Y.  App.  Div.  625,  50  N.  Y.  Supp.  tion  of  novelty  in  an  action  for  royalties  will 

235;  Maitland  v.  Drew,  (C.  PI.  Spec.  T.)  14  not  be  reviewed  by  the  Supreme  Court.  St. 

Misc.  (N.  Y.)  60;  Gaylord  v.  Case,  7  Ohio  Dec.  Paul  Plow  Works  v.  Starling,  140  U.  S.  184. 

(Reprint)  233,  1  Cine.  L.  Bui.  382.    See  also  7.  Baylis   v.    Bullock    Electric    Mfg.  Co.. 

Standard  Button-Fastening  Co.  v.  Harney,  155  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  218. 

Mass.  507.  8.  False  Representations  by  Licensor.  —  Clark 

2.  Clear  Notice  of  Renunciation  Required. —  v.  Amoskeag  Mfg.  Co.,  62  N.  II.  612;  McGill 
Skinner  v  Walter  A.  Wood  Mowing,  etc.,  v.  Holmes,  48  N.  Y.  App.  Div.  328,  64  N.  Y. 
Mach.  Co.,  140  N.  Y.  217,  affirming  (Supm  Ct.  Supp.  787,  affirmed  168  N.  Y.  647.  See  also 
Gen.  T.)  20  N.  Y.  Supp.  251;  Hurd  v.  Gere,  27  Shaw  v.  Soule,  20  Fed.  Rep.  790;  Arnold  v. 
N.  Y.  App.  Div.  625,  50  N.  Y.  Supp.  235 ;  Skid-  Norfolk,  etc.,  Hosiery  Co.,  63  Hun  (N.  Y.)  176, 
more  v.  Fahys  Watch  Case  Co.,  28  N.  Y.  App.  affirmed  135  N.  Y.  638,  76  Hun  (N.  Y.)  15,  14S 
Div.  94.    See  also  Standard  Button-Fastening  N.  Y.  392. 

Co.  v.  Harney,  155  Mass.  507.  9.  Maitland  v.  Central  Gas,  etc.,  Co..  (C.  PI. 

3.  St.  Paul  Plow  Works  v.  Starling,  140  U.  Gen.  T.)  7  Misc.  (N.  Y.)  408. 

S.  184.  10.  Estoppel  of  Government  as  Licensee. — Morse 

4.  Patent  Declared  Void.  —  Marston  v.  Swett,  Arms  Motion,  16  Ct.  CI.  296.  In  this  case. 
82  N.  Y.  526;  Hawks  v.  Swett,  4  Hun  (N.  after  an  extensive  discussion  of  the  question 
Y.)  146.  of  estoppel  of  the  licensee,  it  was  held  that  the 

5.  Ross  v.  Fuller,  etc.,  Co.,  105  Fed.  Rep.  government,  upon  the  facts,  was  not  estopped. 
510;  Marston  v.  Swett,  82  N.  Y.  526;  Herzog  v.  11.  See  supra,  this  subsection,  Duration  of 
Heyman,  151  N.  Y.  587,  56  Am.  St.  Rep.  646.  License  —  In  General. 

6!  Forncrook  Mfg.  Co.  v    E.  T.  Barnum  Where  a  License  Has  Expired  by  Its  Own  Limi- 

Wire,  etc..  Works,  63  Mich   195;  Hardwick  v.  tation,  and  the  licensor  gives  notice  that  it  is 

Galbraith,  147  Pa.  St.  333;  Patterson's  Appeal,  terminated,  his  failure  thereafter  to  prevent 
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(2)  Revocation,  Rescission,  or  Forfeiture  —  (a)  in  General.  —  A  license  under  a 
patent  which  has  been  acted  on  by  both  parties  cannot  be  rescinded  or  revoked 
by  either  party  of  his  own  volition,  in  the  absence  of  express  provision  to  that 
effect,  but  only  by  mutual  agreement  or  by  a  decree  of  court.1 

Express  Provision  as  to  Termination.  — The  right  to  terminate  the  license  may  be 
determined  or  affected  by  express  stipulations  in  the  contract.2  Thus,  where 
the  contract  so  provides,  the  licensee  may  terminate  the  license,  and  upon  his 
giving  notice  to  that  effect  to  the  licensor  all  his  rights  and  obligations  under 
the  contract  are  at  an  end.3  But  such  notice  must  be  clear  and  unequivocal.4 
So  also  the  licensor  may  reserve  the  right  to  cancel  the  license  for  breach  of 
its  conditions  by  the  licensee.5 

(b)  Breach  of  Covenant  by  Licensee.  —  A  mere  failure  of  the  licensee  to  pay  the 
stipulated  royalty  or  license  fees,  or  to  perform  the  other  conditions  of  the 
contract,  does  not  ipso  facto  work  a  forfeiture  of  the  license.6  And  in  such 
case,  in  the  absence  of  special  provisions  on  the  subject  in  the  contract,  the 
licensor  cannot  maintain  a  bill  in  equity  to  annul  the  license,  but  must  bring 
an  action  at  law  upon  the  contract.7    The  parties  may  agree  that  in  case  of 


the  use  of  the  patent  by  the  licensee  is  not  a 
rsnewal  of  the  license  or  waiver  of  such  notice. 
Denise  v.  Sweti,  142  N.  Y.  602,  reversing  68 
Hun  (N.  Y.)  188,  and  distinguishing  Union  Mfg. 
Co.  v.  Lounsbury.  41  N.  Y.  363 

Termination  upon  Happening  of  Event.  —  Where 
it  is  so  agreed,  Ihe  rights  under  a  license 
granted  until  the  happening  of  a  certain  event 
revert  to  the  licensor  upon  the  happening  of 
such  event.  Havana  Press  Drill  Co.  v.  Ash- 
urst,  148  111.  115. 

1.  Termination  of  License  —  In  General.  —  St. 
Paul  Plow  Works  v.  Starling,  140  U.  S.  184; 
Hattell  v.  Tilghman,  99  U.  S.  547;  Chase  v. 
Cox,  41  Fed.  Rep.  475;  Brush  Electric  Co.  v. 
California  Electric  Light  Co.,  (C.  C.  A.)  52 
Fed.  Rep.  945;  Union  Switch,  etc.,  Co.  v. 
Johnson,  (C.  C.  A.)  72  Fed.  Rep.  147;  Kellv  v. 
Porter,  8  Sawy.  (U.  S.)  482,  17  Fed.  Rep.  519; 
Scutt  v.  Robertson,  127  111.  125.  See  also 
Guvot  v.  Thomson,  (1894)  3  Ch.  388;  Day  v. 
Candee,  3  Fish.  Pat.  Cas.  9. 

Where  a  Licensor  Wrongfully  Revokes  an  Ex- 
clusive License,  and  sells  in  opposition  to  the 
licensee  at  a  lower  price  than  that  specified  in 
(he  license,  he  is  liable  to  account  to  the 
licensee  for  profits,  and  the  licensee  is  liable 
on  sales  made  by  him  after  such  revocation 
only  on  the  basis  of  such  lower  price.  Con- 
solidated Oil  Well  Packer  Co.  v.  Jarecki  Mfg. 
Co.,  157  Pa.  St.  342. 

Conditional  License  —  Reversion  for  Failure  of 
Condition.  —  Where  a  license  is  a  mere  gratuity 
and  the  implied  conditions  of  and  motives  for 
the  gift  fail,  the  rights  thereunder  revert  to 
the  licensor.  Havana  Press  Drill  Co.  v.  Ash- 
urst,  148  111.  115. 

Rescission  for  Fraud.  —  The  licensee  may 
maintain  a  bill  for  rescission  where  he  was 
induced  to  purchase  the  privilege  by  the 
licensors  fraudulent  representations.  Hull 
v.  Fields,  76  Va.  594 

Where  the  Licensor  Violates  His  Agreement,  the 
licensee  may  renounce  the  license,  but  if  he 
does  not  do  so,  but  continues  to  exercise  it,  he 
is  liable  for  the  agreed  royalties.  Jarecki  v. 
Hays,  161  Pa.  St.  613. 

2.  As  to  Stipulations  Relating  to  Termination 
of  Licenses  in  particular  cases,  see  Warth  v. 
Mack,  (C.  C.  A.)  79  Fed.  Rep.  915;  Dare  v. 


Boylston,  18  Blaichf.  (U.  S.)  548;  Wagner 
Typewriter  Co.  v.  Walkins,  84  Fed.  Rep.  57; 
Ford  v.  Dyer,  148  Mo.  528;  Preston  v.  Smith, 
156  III.  359,  affirming  57  111.  App.  132;  Prouty 
v.  Union  Hardware  Co.,  176  Mass.  155;  Gale 
v.  Nourse,  15  Gray  (Mass.)  300;  Weed  v.  Dra- 
per, 99  Mass.  53,  104  Mass.  28;  Travis  v.  Hunt- 
er, 41  Minn.  176;  Creamer  v.  Mitchell,  12  N. 
Y.  App.  Div.  350;  Ebert  v.  Loewenstein,  (N. 
Y.  1901)60  N.  E.  Rep.  ino,  affirming  42  N.  Y. 
App.  Div.  109;  Hornbostel  v.  Kinney,  110  N. 
Y.  94;  Hegelein  v.  Anthony,  (Supm.  Ct.  Tr. 
T.)  33  Misc  (N.  Y.)  616. 

3.  Termination  by  Licensee.  —  Hunt  v.  Moline 
Plow  Co.,  52  Fed.  Rep.  745;  Siimpson  Com- 
puting Scale  Co.  v.  W.  F.  Stimpson  Co.,  (C. 
C.  A.)  104  Fed.  Rep.  893;  Ford  v.  Dyer,  148 
Mo.  528;  Wilde  v.  Smith,  8  Daly  (N.  Y.)  196. 
See  also  Wilson  v.  Stollv,  5  McLean  (U.  S.)  1. 

Optional  License  —  Election  by  Licensee.  — Buhl 
r.  Stephens,  84  Fed.  Rep.  922. 

4.  Ford  v.  Dyer,  148  Mo.  528. 

5.  See  infra,  this  subsection,  Breach  of 
Covenant  by  Licensee. 

6.  License  Not  Forfeited  by  Mere  Breach  of  Con- 
tract.—  While  v.  Lee,  3  Fed.  Rep.  222;  Dare 
v.  Boylston,  6  Fed.  Rep.  493;  Consolidated 
Middlings  Purifier  Co.  v.  Wolf,  28  Fed.  Rep. 
814;  Densmore  v.  Tanite  Co.,  32  Fed  Rep. 
544;  Chase  v.  Cox,  41  Fed.  Rep.  475;  Wagner 
Typewriter  Co.  v.  Watkins,  84  Fed.  Rep.  57; 
Hartshorn  v.  Day,  19  How.  (U .  S.)  211.  See 
also  Wilson  v.  Sandford,  10  How.  (U.  S.)  99; 
Goodyear  v.  Union  India  Rubber  Co.,  4 
Blatchf.  (U.  S.)  63;  Brooks  v.  Stolley,  3  Mc- 
Lean (U.  S.)  523.  But  see,  contra,  the  early 
cases,  Woodworth  v.  Weed,  1  Blatchf.  (!'.  S.) 
165;  Bell  v.  McCullough,  1  Bond  (U.  S.)  194, 
3  Fed.  Cas.  No.  1,256. 

That  the  licensor  may  avoid  the  license  and 
be  remitted  to  his  original  rights  for  breach  of 
conditions  by  the  licensee,  see  Woodworth  v. 
Cook,  2  Blatchf.  (U.  S.)  151. 

What  Constitutes  Breach.  —  Starling  v.  St. 
Paul  Plow-Works.  32  Fed.  Rep.  290. 

7.  Consolidated  Middlings  Purifier  Co.  v. 
Wolf,  28  Fed.  Rep.  814;  Densmore  v.  Tanite 
Co.,  32  Fed.  Rep.  544;  Chase  r>.  Cox  41  Fed. 
Rep.  475. 

In  Brooks  v.  Stolley,  3  McLean  (U.  S.)  523, 
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default  by  the  licensee  in  making  payment,  the  licensor  may  teiminate  the 
license  by  giving  notice  to  the  licensee  to  that  effect,  and  such  agreement  will 
be  enforced.1  But  the  licensor  cannot  annul  the  license  for  such  default  with- 
out giving  the  notice  provided  for.3  And  such  notice  must  be  a  clear  and 
unequivocal  revocation.3  Nor  will  the  breach  of  covenant  and  notice  of 
forfeiture  ipso  facto  terminate  the  license.  There  must  be  a  suit  in  equity  for 
a  rescission.4  If  the  licensee  continues  after  default  and  notice  to  exercise 
the  license,  the  licensor  cannot  sue  him  as  an  infringer,  but  must  either  bring 
an  action  at  law  on  the  contract  for  rovalty,  or  sue  in  equity  to  have  the 
license  annulled.3  The  reservation  by  the  licensor  of  the  right  to  revoke  the 
license  for  nonpayment  of  royalties  confers  no  rights  upon  the  licensee,  nor 
does  it  take  away  the  licensor's  common-law  right  to  enforce  the  contract.6 

(c)  Infringement  by  Licensee.  —  An  infringement  by  the  licensee  does  not  neces- 
sarily work  a  forfeiture  of  the  license.'  But  where  the  licensee  at  the  same 
time  assumes  such  a  position  of  hostility  to  the  patent  as  to  amount  to  a 
repudiation  of  the  license,  he  loses  his  rights  under  it.**  And  an  express 
condition  that  infringements  shall  terminate  the  license  will  be  enforced, 
subject  to  any  circumstances  calling  for  equitable  relief  against  forfeiture.9 

(d)  Repudiation  by  Licensee.  —  The  licensee  may  forfeit  his  rights  under  the 
license  by  an  abandonment  or  renunciation  of  his  contract.10  And  where  the 
licensee  fails  to  pay  the  royalty  provided  for  and  repudiates  the  license, 
but  continues  to  use  the  invention,  the  licensor  may  sue  either  for  the  royalty 
or  for  infringement.11 

(e)  Assignment  by  Licensee.  —  An  unauthorized  assignment  of  a  license  by  the 
licensee  is  a  nullity,  and  will  not  work  a  forfeiture,1*  unless  the  contract  so 
provides, 13 

(f)  Waiver  of  Forfeiture.  —  The  forfeiture  of  a  license  for  breach  of  its  con- 
ditions may  be  waived  by  the  licensor,14  and  such  waiver  constitutes  a  suff- 
icient consideration  for  a  promise  to  pay  the  royalties  due.15 

It  was  held  that  where  the  licensee  fails  to  pay  Woodworth  v.  Weed,  I  Blaichf.  (U.S.)  165; 
fhe  prescribed  royalties  he  may  be  enjoined  Liningion  v.  Strong,  90  111  556:  Union  Mfg. 
rom  further  exercise  of  the  license  until  he  Co.  v.  Lounsbury,  41  N.  V.  363. 
complies  with  its  conditions  See  also  Wood-  7.  Forfeiture  by  Infringement.  —  Wood  v. 
worth  v.  Weed,  1  Blatchf.  (U.  S.)  165.  But  see  Wells,  6  Fish.  Pal.  Cas.  3S2. 
Wilson  v.  Sandford,  10  How.  (U.  S.)  99;  Good-  8.  Steam  Cutler  Co.  v.  Sheldon,  10  Blatchf. 
year  v.  Union  India  Rubber  Co.,  4  Blatchf.  (U.S.)  1;  Wood  v.  Wells,  6  Fish.  Pat  Cas.  382. 
(U.  S.)  63.  9.  See  Wood  v.  Wells,  6  Fish.  Pat.  Cas  382. 

1.  Express  Provision  for  Forfeiture.  —  Ham-  10.  Sleam  Cutter  Co.  v.  Sheldon,  ro  Blaichf. 
macher  v.  Wilson,  26  Fed.  Rep  239;  Garvert'.  (U  S.)  1;  Wilsons.  Stolly,  5  McLean  (U  S)  1. 
Bement,  6g  Mich.  149;  and  cases  ciled  in  Reconveyance.  — A  license  is  not  such  a  thing 
notes  immediately  following.  of  value  as  can  or  must  be  reconveved  on  a 

Tender  of  Royalties  After  Breach.  —  Piatt  v.  repudiation  of  the  contract  by  the  licensee. 
Fire-Extinguisher  Mfg.  Co.,  (C.  C.  A.)  59  Fed.  Poe  v.  Stockton,  39  Mo.  App.  550.  See  Herzog 
Rep.  897.  Bui  see  Dare  v.  Boylston,  6  Fed.  v.  Hevman,  151  N.  Y.  587,  56  Am.  St.  Rep.  646. 
Rep.  493,  18  Blaichf.  (U.  S.)  548.  11.  St.  Paul  Plow  Works  v.  Starling.  140  U. 

2.  Notice  of  Forfeiture.  —  White  v.  Lee,  3  Fed.  S.  184,  affirming  29  Fed.  Rep.  790.  32  Fed.  Rep. 
Rep.  222.  290;  Cohn  v.  National  Rubber  Co..  3  B.  &  A. 

3.  Pope  Mfg.  Co.  71.  Owsley,  27  Fed.  Rep.  Pat.  Cas  568.  See  Bell  v.  McCullough,  1 
100.    See  also  Ford  v.  Dyet,  148  Mo.  528.  Bond  (U.  S.)  194;  Magic  Ruffle  Co.  v.  Elm 

4.  Suit  in  Equity  for  Rescission.  —  Standard  City  Co.,  13  Blatchf.  (U.  S.)  151 ;  Bovaird's 
Dental  Mfg.  Co.  v.  National  Tooth  Co.,  95  Fed.      Appeal.  (Pa  18S6)  5  All.  Rep.  26. 

Rep.  291;  Hanifen  v.  Lupton,  95  Fed.  Rep.  12.  Effect  of  Assignment. — Brush  Electric  Co. 
465.  See  Burdell  v.  Denig,  2  Fish.  Pat.  Cas.  v.  California  Electric  Light  Co.,  (C.  C.  A.)  52 
58S;  Union  Mfg.  Co.  v.  Lounsbury,  42  Barb.      Fed.  Rep.  945. 

(N.  Y.)  125.  13.  Piatt  v.  Fire-Exting  uisher  Mfg.  Co.,  (C. 

5.  Licensee  Not  Liable  as  Infringer  After  Breach.      C.  A.)  59  Fed.  Rep.  S97. 

—  Hartell  v.  Tilghman,  99  U.  S.  547;  Adams         14.  Waiver  of  Forfeiture. —  Washburn,  etc.. 

v.  Meyrose,  7  Fed.  Rep.  208,  2  McCrary  (U.  S.)  Mfg.  Co  v.  Cincinnati  Barbed-Wire  Fence  Co., 
360.  But  see  Hammacher  v.  Wilson,  26  Fed.  42  Fed.  Rep.  675;  Rogers  v.  Riessner,  30  Fed. 
Rep.  239;  Armstrong  Hanlenbeck,  3  N.  Y.  Rep.  525;  Hyatt  v.  Dale  Tile  Mfg.  Co  ,  106 
Leg.  Obs.  43,  1  Fed.  Cas.  No.  544.  N.  Y.  651. 

6.  Licensor  May  Sue  on  Contract.  —  Rezer  v.  15.  Hyatt  :•.  Dale  Tile  Mfg  Co  ,  106  N.  V. 
Hall  Signal  Co..  22  N.  Y.  App.  Div.  4S9.    See  651. 
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(3)  Death  of  Licensee.  —  A  mere  personal  license  expires  with  the  death  of 
the  licensee,  and  does  not  pass  to  his  personal  representatives.1 

(4)  Effect  of  Termination.  —  Upon  the  termination  of  the  license  the  rights 
and  obligations  of  the  licensee  are,  of  course,  at  an  end.  Thus,  he  no  longer 
has  a  right  to  use  the  licensor's  name  in  connection  with  articles  .subsequently 
manufactured  by  him  so  as  to  lead  the  public  to  understand  that  they  were 
made  under  the  licensor's  patent,  and  such  use  may  be  enjoined.2  And  he  is 
no  longer  estopped  to  deny  the  validity  of  the  patent  or  the  title  of  the 
licensor.3  If  the  licensee  continues  to  use  the  patent  after  the  termination  of 
the  license,  he  cannot  be  held  liable  for  the  royalties  stipulated  for  in  the 
expired  license,4  but  only  as  an  infringer.5 

8.  Jurisdiction  of  Suits  Affecting  Patent  Rights  —  a.  At  Law  or  in  EQUITY. 
—  The  question  as  to  whether  rights  growing  out  of  contracts,  etc.,  affecting 
patent  rights  shall  be  enforced  by  an  action  at  law  or  by  a  suit  in  equity  is  to 
be  determined  by  the  general  principles  governing  the  respective  jurisdictions 
of  courts  of  law  and  equity.6 

b.  Of  Federal  and  State  Courts.  —  By  the  provisions  of  the  United 
States  statutes,  the  circuit  courts  of  the  United  States  and  other  federal 
courts  having  circuit  court  powers,  including  the  supreme  courts  of  the  Dis- 
trict of  Columbia  and  of  the  territories,  have  original  and  exclusive  jurisdic- 
tion of  all  suits  at  law  orin  equity  arising  under  the  patent  laws  of  the  United 
States;  that  is,  of  all  cases  directly  involving  the  validity,  scope,  or  continued 
existence  of  the  patent,  as  suits  for  infringement,  for  the  repeal  or  cancella- 
tion of  letters  patent,  or  for  the  annulment  of  an  interfering  patent.  To  these 
may  be  added  qui  tarn  actions  to  recover  a  penalty  for  falsely  stamping  articles 
as  patented.  But  the  state  courts,  except  where  the  parties  are  citizens  of  differ- 
ent states,  have  exclusive  jurisdiction  of  all  cases  relating  to  patent  rights  not 
arising  under  the  patent  laws  but  under  the  general  laws  of  the  land.  Such 
cases  are  principally  those  based  on  contract,  as  actions  for  the  purchase  price 
of  a  patent  right,  or  for  royalties,  or  for  damages  for  breach,  suits  for  rescis- 
sion or  specific  performance,  and  the  like.  The  jurisdiction  of  the  federal 
courts  of  cases  directly  arising  under  the  patent  laws  is  not  ousted  by  the  fact 
that  other  matters  within  the  exclusive  jurisdiction  of  the  state  courts  are  col- 
laterally involved ;  and  conversely,  a  state  court  may  inquire  into  questions 
relating  to  the  validity  of  patents,  infringement,  etc.,  where  such  questions 
arise  collaterally  in  a  proceeding  of  which  such  courts  have  jurisdiction.7 

1.  Death  of  Licensee.  —  Oliver  v.  Rumford  3.  Dueber  Watch-Case  Mfg.  Co.  v.  Robbins, 
Chemical  Works,  109  U.  S.  75;  Kraatz  v.  Tie-  (C.  C.  A.)  75  Fed.  Rep.  17;  Stimpson  Comput- 
man,  79  Fed.  Rep.  322;  Smith  v.  Preston,  170  ing  Scale  Co.  v.  W.  F.  Stimpson  Co.,  (C.  C.  A.) 
111.  179,  affirming  67  111.  App.  613.  See  Pius  104  Fed.  Rep.  893:  Tibbe,  etc.,  Mfg.  Co.  v. 
v.  Jameson,  15  Barb.  (N.  Y.)  310.  Heineken,  37  Fed.  Rep.  686;  Rich  v.  Atwater, 

The  Dissolution  of  a  Corporation  having  an  im-  16  Conn.  409. 
plied  license  to  use  an  invention  terminates  4.  Licensee  Not  Liable  for  Royalties  After  Ter- 
the  license.  Hapgood  v.  Hewitt,  119  U.  S.  226,  mination  of  License. —  Union  Switch,  etc.,  Co. 
affirming  11  Biss.  (U.  S.)  184;  Thomson  v.  v.  Johnson,  (C.  C.  A.)  72  Fed.  Rep.  147;  Gar- 
Citizens'  Nat.  Bank,  (C.  C.  A.)  53  Fed.  Rep.  ver  v.  Bement  69  Mich.  149;  Denise  v.  Sweit, 
250;  Eustis  Mfg.  Co.  v.  Eustis,  51  N.  J.  Eq.  142  N.  Y.  602,  reversing  68  Hun  (N.  Y  )  188. 
565.  See  also  Matter  of  Woven  Tape  Skirt  5.  Liability  as  Infringer.  —  Woodworth  5". 
Co.,  12  Hun  (N.  Y.)  111.  Cook,  2  Blatchf.  (U.  S.)  151;  Hammacher  v. 

Dissolution  of  Partnership.  —  As  to  the  effect  of  Wilson,  26  Fed.  Rep  239;  Union  Switch,  eic, 

the  dissolution  of  a  partnership  upon  a  license  Co.  v.  Johnson,  (C.  C.  A.)  72  Fed.  Rep.  147; 

enjoyed  by  the  firm,  see  Keller  v.  Slolzenbach,  Denise  v.  Swelt,  142  N.  Y.  602. 

20  Fed.  Rep.  47;  Montross  v.  Mabie,  30  Fed.  6.  See  the  title  Equity,  vol.  11,  p.  145,  and 

Rep.  234;  Jarecki  v.  Hays,  161  Pa.  Si.  613.  see  Encyc.  of  Pi.,  and  Pr  ,  title  Patents, 

See  also  Haffcke  v.  Clark,  (C.  C.  A.)  50  Fed.  vol.  16,  p.  42  et  seq 

Rep.  531;  Belding  v.  Turner,  8  Blatchf.  (U.  S.)  7.  Jurisdiction  of  State  and  Federal  Courts. — 

321;  Elgin  Wind  Power,  etc.,  Co.  v.  Nichols,  See  generally: 

(C.  C.  A.)  65  Fed.  Rep.  215.    See  also  Wade  v.  United  States.  —  White  v.  Rankin,  144  U.  S. 

Melcalf,  129  U.  S.  202.  628;  Keeler  v.  Standard  Folding  Bed  Co.,  1^7 

2.  Stimpson  Computing  Scale  Co.  v.  W.  F.  U.  S.  659;  Nesmith  v.  Calvert,  1  Woodb.  &  M. 
Stimpson  Co.,  (C.  C,  A.)  104  Fed,  Rep.  893.  (U.  S.)  34;  Allen  v.  Blum,  1  Blatchf.  (U.  S.) 
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XII.  Regulation  of  Dealings  in  Patent  Rights  and  Patented  Articles 

—  1.  State  Regulation.  —  The  right  of  property  in  letters  patent  exists  by 
virtue  of  federal  laws  exclusively,  and  one  incident  of  such  right  is  the  right 
to  sell  the  patent  anywhere  within  federal  jurisdiction.  Hence  it  has  been 
declared  that  state  statutes  which  impose  conditions  upon  the  sale  of  patents, 
as  by  requiring  the  patent  to  be  registered,  are  unconstitutional  and  void. 
Such  conditions  are  regarded  as  curtailing  and  nullifying  the  federal  laws,  and 
the  imposition  of  punishment  for  noncompliance  as  an  attempt  to  punish  the 
patentee  for  doing  what  Congress  has  authorized  him  to  do.1  This  line  of 
reasoning  has  not,  however,  been  universally  adopted.  Some  courts  regard 
such  conditions  in  the  light  of  proper  police  regulations,  and  hold  that  so  long 
as  they  make  no  discrimination  against  any  class  of  citizens,  and  place  no 
restriction  upon  commercial  intercourse,  they  do  not  infringe  constitutional 
rights.2    State  legislatures  may  likewise  enact  statutes  whose  effect  is  to  pass 


480;  Goodyear  v.  Union  India  Rubber  Co.,  4 
Blatchf.  (U.  S.)  63;  Aiken  v.  Manchester  Print 
Works,  2  Cliff.  (U.  S.)  435;  Hill  v.  VVhitcomb, 
Holmes  (U.  S.)  317;  Campbell  v.  James,  18 
Blatchf.  (U.-S.)  92. 

Connecticut.  —  Rich  v.  Atvvater,  16  Conn.  409. 

Illinois.  —  Montgomery  Palace  Stock  Car 
Co.  v.  Street  Stable  Car  Line,  142  III.  315; 
Havana  Press  Drill  Co.  v.  Ashurst ,  148  111.  115, 
affirming  48  111.  App.  454;  Pratt  v.  Paris  Gas 
Light,  etc.,  Co.,  155  III.  531,  affirming  51  111. 
Ap-p.  603;  Everett  Piano  Co.  v.  Bent,  60  111. 
App.  372. 

Iowa. —  Hunt  v.  Hoover,  24  Iowa  231; 
Lockvvood  v.  Lockwood,  33  Iowa  509:  Meyers 
v.  Funk,  56  Iowa  52. 

Kentucky.  —  Smith  v.  McClelland,  11  Bush 
(Kv.)  523. 

Maine. — Carleton  v.  Bird,  94  Me.  182;  El- 
mer v.  Pennel,  4c  Mc.  430. 

Massachusetts.  —  David  v.  Park,  103  Mass. 
501;  Binney  v.  Annan,  107  Mass.  94,  9  Am. 
Rep.  10. 

Missouri.  —  Billings  v.  Ames,  32  Mo.  265. 

New  York.  —  Dudley  v.  Mayhew,  3  N.  Y.  9; 
De  Witt  v.  Elmira  Nobles  Mft;  Co..  66  N.  Y. 
459,  23  Am.  Rep.  73;  Continental  Store  Ser- 
vice Co.  v.  Clark,  100  N.  Y.  365,  affirming 
(Supm.  Ct.  Gen.  T.)  1  How.  Pr.  N.  S.  (N.  Y.) 
497;  Hyatt  v.  Ingalls,  124  N.  Y.  93;  Mayer  v. 
Hardy,  127  N.  Y.  125,  reversing  (Supm.  Ct. 
Gen.  T.)  3  N.  Y.  Supp.  881;  Denise  v.  Sweit, 
142  N.  Y.  602;  Parsons  v.  Barnard,  7  Johns. 
(N.  Y.)  144;  Burrall  v.  Jewetl,  2  Paige  (N.  Y  ) 
134;  Gibson  v.  Woodworth,  8  Paige  (N.  Y.) 
132;  Tomlinson  v.  Battel,  (N.  Y.  Super.  Ct. 
Spec.  T.)4  Abb.  Pr.  (N.  Y.)  266;  Allison  Bros. 
Co.  v.  Hart,  56  Hun  (N.  Y.)  282;  Waterman 
v.  Shipmai,  130  N.  Y.  301;  Mark  v.  Hyatt,  135 
N.  Y.  306. 

North  Carolina.  —  Lindsay  v.  Roraback,  4 
Jones  Eq.  (157  N.  Car.)  124. 

Ohio.  —  Blakeney  v.  Goode,  30  Ohio  St.  350. 

Pennsylvania.  —  Hubbard  v.  Allen,  123  Pa. 
St.  198;  Slemmer's  Appeal  58  Pa.  St.  155,  98 
Am.  Dec.  248;  Tilghman  v.  Hartell,  11  Phila. 
(Pa.)  500  32  Leg.  Int.  (Pa  )  149. 

Rhode  Island.  —  Kendall  v.  Winsor,  6  R.  I. 
453- 

Texas.  —  Stone  v.  Edwards,  35  Tex.  556. 

Vermont.  —  Sherman  :■.  Champlain  Transp. 
Co.,  31  Vt.  162. 

West  Virginia. — Maurice  v.  Devol,  23  W. 
Va.  247. 


The  Jurisdiction  of  the  Federal  Courts  Rests 
upon  the  Subject-matter  of  the  Litigation  irre- 
spective of  the  amount  in  controversy,  or  the 
citizenship  of  the  parties.  Allen  v.  Blunt.  1 
Blatchf.  (U.  S  )  480;  Goodyear  v.  Union  India 
Rubber  Co.,  4  Blatchf.  (U.  S.)  63. 

Consent  Cannot  Confer  Jurisdiction  upon  State 
Court.  —  Dudley  v.  Mavhew,  3  N.  Y.  9. 

A  Suit  to  Restrain  a  Patentee  from  Circulating 
Notices  Warning  the  Public  against  purchasing 
articles  made  by  the  complainant  on  the 
ground  that  they  are  infringements  is  beyond 
the  jurisdiction  of  the  state  court.  Hovey  v. 
Rubber  Tip  Pencil  Co.,  57  N.  Y.  119,  15  Am. 
Rep.  470. 

Restraining  Disclosure  of  Secret.  —  The  state 
court  may,  at  the  instance  of  the  inventor  or 
discoverer,  restrain  a  person  from  divulging 
the  secret  of  an  unpatented  device  or  improve- 
ment. Hammer  v.  Barnes,  (Supm.  Ci.  Spec. 
T.)  26  How.  Pr.  (X.  Y.)  174. 

State  Court  Has  No  Jurisdiction  to  Enjoin  Suit 
for  Infringement. —  Childs  v.  Tuttle,  54  Hun 
(,N.  Y.)  57;  Kendall  :■.  Winsor,  6  R.  I. 
453- 

For  a  full  discussion  of  this  branch  of  the 
subject,  see  the  title  Patents  Encyc.  of  Pl. 
and  Pk.  vol.  16,  p.  1. 

1.  Regulation  of  Dealings  in  Patent  Rights  and 
Patented  Articles.  —  Ex  p.  Robinson,  4  Fish. 
Pat.  Cas.  186,  2  Biss.  (U.  S.)  314,  20  Fed. 
Cas.  No.  11,932;  Hollida  v.  Hunt.  70  III.  no; 
Crittenden  v.  White.  23  Minn.  24,  23  Am.  Rep. 
676;  Cranson  -•.  Smith,  37  Mich.  309,  26  Am. 
Rep.  514;  Wilch  v.  Phelps,  14  Neb.  134:  Slate 
v.  Butler,  3  Lea  (Tenn.)  222 ;  People  v.  Russel!, 
25  Pat.  Off.  Gaz.  504. 

2.  State  Control  as  Police  Regulation.  —  Patter- 
son v.  Kentucky,  97  LT.  S  503,  In  re  Brosna- 
han,  IS  Fed.  Rep.  65;  Reeves  v.  Corning.  51 
Fed.  Rep.  78S;  Brechbill  v.  Randall,  102  Ind. 
52S,  52  Am.  Rep.  695;  Hockett  v.  State,  105 
Ind.  250,  55  Am.  Rep.  201;  New  v.  Walker, 
10S  Ind.  365,  53  Am.  Rep.  40;  Hankey  v.  Dow- 
ney, 116  Ind.  118;  Pape  v.  Wright,  116  Ind. 
502;  Tescher  v.  Merea,  11S  Ind.  586;  Sandage 
-•.  Studabaker  Bros.  Mfg.  Co.,  142  Ind.  148,  51 
Am.  St.  Rep.  165;  Robertson  v.  Cooper,  1  Ind. 
App.  So;  Mason  v.  McLeod,  57  Kan.  105.  57 
Am.  St.  Rep.  327;  People  o.  Russell.  49  Mich. 
617,  43  Am.  Rep.  478;  Jordan  9.  Dayton,  4 
Ohio  310. 

Patterson  v.  Kentucky,  97  U.  S.  503,  is  re- 
garded  by  the  Indiana  court  as  practically 
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the  title  to  letters  patent,1  and  state  courts  may  hear  and  determine  questions 
arising  out  of  contracts  whose  subject-matter  is  patent  rights,  but  may  not 
settle  questions  as  to  the  validity  of  the  patent  rights.2  Nor  can  a  state 
legally  impose  a  tax  upon  patent  rights,3  nor  upon  the  capital  stock  of 
corporations  invested  in  patent  rights.4 

Distinction  Between  Patents  and  Patented  Articles.  —  Emphasis  has  been  laid  upon 
the  distinction  between  control  of  the  letters  patent  and  control  of  the 
patented  articles.  It  is  generally  recognized  that  as  property  patented  art." 
cles  are  not  under  federal  jurisdiction,  and  may  be  subjected  to  control  and 
taxation  by  the  states,  so  far  as  such  control  is  not  repugnant  to  other  recog- 
nized principles  of  law.  Congress  never  intended  that  the  patent  laws  should 
displace  the  police  powers  of  the  states,  by  which  the  health,  good  order, 
peace,  and  general  welfare  of  the  community  are  promoted.  Whatever  rights 
are  secured  to  inventors  are  merely  in  exclusion  of  the  rights  of  others,  and 
must  be  enjoyed  in  subordination  to  the  general  authority  of  the  state  over 
all  property  within  its  limits.5 

Patent-right  Notes.  —  Some  state  statutes  require  that  when  a  note  is  given 
for  a  patent  right,  it  shall  contain  the  words  "  given  for  a  patent  right."  The 
constitutionality  of  such  a  requirement  has  been  before  the  courts  in  several 
cases.    The  subject  is  discussed  elsewhere  in  this  work.6 

2.  Marking  Patented  Articles.  —  It  is  the  duty  of  a  patentee  or  of  his  assigns 
and  legal  representatives,  and  of  all  persons  making  or  vending  any  patented 
article  for  or  under  them,  to  give  sufficient  notice  to  the  public  that  the  same 
is  patented,  either  by  fixing  thereon  the  word  "patented,"  together  with 
the  day  and  year  the  patent  was  granted;  or  when,  from  the  character  of  the 
article,  the  word  "  patented"  cannot  be  so  affixed,  by  fixing  to  it  or  to  the 
package  wherein  one  or  more  of  them  is  inclosed  a  label  containing  the  like 
notice.7 

Penalty  for  Failure  to  Mark.  —  The  penalty  prescribed  for  failure  to  comply 
with  this  rule  is  that  in  a  suit  for  infringement  no  damages  shall  be  recovered 
by  the  party  failing  so  to  mark  the  articles,  except  on  proof  that  the  infringer 

overruling  Ex  p.  Robinson,  2  Biss.  (U.  S.)  314.  ing  Co.,  7  Pa,  Co.  Ct.  90;  Com.  v.  United  Gas 

But  as  the  later  case  held  merely  that  a  state  Imp.  Co.,  7  Pa.  Co.  Ct.  116. 

could,  as  a  police  regulation,  control  the  sale  5.  Distinction  Between  Patents  and  Patented 

olpatentedarticles.il  is  not  clear  how  it  can  Articles. —  Patterson  v.  Kentucky,  97  U.  S. 

be  authority  upon  the  question  of  the  control  501,  12  Brodix  106;  Webber  v.  Virginia,  103 

of  the  sale  of  the  letters  patent.  U.  S.  344,  13  Brodix  99;  Reeves  v.  Corning  51 

1.  Barton  v.  White,  144  Mass.  281,  59  Am.  Fed.  Rep.  784;  Bloomer  v.  McOuewan,  14 
Rep.  84.  How.  (U.  S.)  539,  5  Brodix  434,  Whit.  Pat.  Cas. 

2.  Questions  of  Contract.  —  Rawson  v.  Harger,  730;  Vannini  v.  Paine,  1  Harr.  (Del.)  68;  Pat- 
48  Iowa  269;  Mason  v.  McLeod,  57  Kan.  105,  terson  v.  Com.,  11  Bush  (Ky.)  311;  People  v. 
57  Am.  St.  Rep.  327;  Hotchkiss  v.  Fitzgerald  Russell,  49  Mich.  617,  43  Am.  Rep.  478; 
Pateni  Prepared  Plaster  Co.,  41  W.  Va.  357;  Slate  v.  Peck,  25  Ohio  St.  2g;  Slate  v.  Bell 
Gordon  v.  Deckeback,  9  Ohio  Dec.  (Reprint)  Telephone  Co.,  36  Ohio  St.  296,  38  Am.  Rep. 
324,  12  Cine.  L.  Bui.  169.  583;  State  v.  Bell  Telephone  Co.,  36  Ohio  St. 

3.  State  Tax  upon  Patents.  —  In  re  Sheffield,  297,  38  Am.  Rep.  583;  Palmer  ?  .  Slate,  39  Oh'^ 
64  Fed.  Rep.  833.  St.  237,  48  Am.  Rep.  429;  Webber  v.  Com..  3^ 

4.  Tax  on  Capital  Stock.—  People  v.  Neff,  15  Gratt.  (Va.)  898. 

N.  Y.  App.  Div.  8,  19  N.  Y.  App.  Div.  599;  Com.  6.  Patent-right  Notes.  —  See  the  title  Bins 

v.  Davis-Colby  Ore  Roaster  Co.,  1  Dauphin  Co.  and  Notes,  vol.  4,  p.  136. 

Rep.  (Paj  118.  7.  Marking  Patented  Articles. —  U.  S.  Rev. 

But  stock  in  a  company,  paid  to  a  lessor  by  Stat.,  £  4900,  Act  8  July,  1870,  16  Slat,  at  L. 
the  lessee  of  certain  rights  to  use  patents,  does  203,  §  38;  Hawleyz;.  Bagley,  11  Fed.  Cas.  No. 
not  represent  capital  invesied  in  patents  so  as  6,248;  Nichols  v.  Newell,  1  Fish.  Pat.  Cas.  647, 
to  exempt  such  stock  from  state  taxation.  18  Fed.  Cas.  No.  10,245;  Putnam  v.  Sudhoft, 
Com.  v.  Central  Dist.,  etc.,  Tel.  Co.,  145  Pa.  1  B.  &  A.  Pal.  Cas.  198,  20  Fed.  Cas.  No. 
St.  i2r,  27  Am  St.  Rep.  677;  Com.  v.  Edison  11,483;  Sessions?'.  Romadka,  21  Fed.  Rep  124. 
Electric  Light  Co.,  145  Pa.  St.  131,  27  Am.  St.  The  word  "  patented,"  stamped  upon  an 
Rep.  683,  157  Pa.  St  529,  37  Am.  St.  Rep  747:  at  tide,  is  conclusive  evidence  that  it  was  made 
Com.  v.  Philadelphia  Co.,  145  Pa.  St.  142,  157  under  the  patent  referred  to.  Jones  v.  Van- 
Pa.  St.  527;  Com.  v.  Brush  Electric  Light  Co.,  kirk,  2  Fish.  Pat  Cas.  586,  13  Fed.  Cas.  No. 
145  Pa.  St.  147;  Com.  v.  U.  S.  Electric  Light-  7.500. 
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was  notified  of  his  infringement  and  continued,  after  such  notice,  to  make, 
use,  or  vend  the  patented  article.1  It  is  ordinarily  presumed  in  a  suit  for 
infringement  that  the  mark  was  properly  attached  to  the  article.2  And  the 
notice  of  infringement  required  by  the  statute  is  necessary  only  in  a  case 
where  the  mark  is  not  so  attached.  Without  such  mark  or  such  notice,  an 
infringer  is  innocent.3  But  when  an  article  contains  such  mark  an  infringer  is 
liable  although  ignorant  of  the  existence  of  letters  patent.4 

Where  the  Article  is  Small,  something  must  be  left  to  the  judgment  of  the 
patentee  as  to  whether  he  will  put  such  mark  upon  each  article  or  affix  a  label 
to  the  packages  in  which  the  articles  are  shipped  and  sold.5 

Nominal  Damages.  —  Failure  to  affix  the  required  mark  does  not,  it  seems, 
prevent  recovery  of  nominal  damages  for  infringement,6  nor  the  right  to  an 
injunction  to  prevent  infringement.7 

Dormant  Patent.  —  The  statute  does  not  embrace  a  case  where  a  patent  since 
its  issue  has  lain  absolutely  dormant.  A  patent  for  an  invention  which  the 
patentee  refuses  to  make  available  himself,  and  refuses  to  allow  others  to  use, 
is  not  within  the  spirit  of  the  protection  granted  by  the  patent  laws,  and  is 
entitled  to  no  recognition  in  a  court  of  equity. H 

Patent  for  Process.  —  The  statute  has  been  held  not  to  apply  to  a  patent  for  a 
process.9 

Design  Patents.  —  By  a  more  recent  statute  patents  for  designs  are  similarly 
protected,  and  a  penalty  of  two  hundred  and  fifty  dollars  is  provided  for  the 
offense,  in  addition  to  all  profits  over  and  above  this  amount.  These  may  be 
recovered  by  the  owner  of  the  patent,  in  any  circuit  court  of  the  United  States 
having  jurisdiction  of  the  parties,  and  either  by  an  action  at  law  or  upon  a  bill 
for  an  injunction.10 

3.  Marking  Unpatented  Articles  "  Patented."  —  Any  one  who,  having  no 
patent  therefor,  marks  an  article  with  the  name  of  any  person  who  has  a  pat- 
ent, or  who  affixes  an  imitation  or  counterfeit  of  a  patented  device  or  affixes 
the  word  "  patent  "  or  its  equivalent  to  an  unpatented  article,  is  liable  to  a 
penalty  of  not  less  than  one  hundred  dollars  with  costs;  one-half  to  go  to  the 
informer,  the  other  half  to  the  United  States,  to  be  recovered  by  suit  in  any 
district  court  of  the  United  States  in  whose  jurisdiction  the  offense  was 
committed.11 

1.  Penalty. —  U.  S.  Re  v.  Stat.,  §  4901 ;  Good-  patentee's  compliance  with  section  4900  of  ihe 
year  Allyn,  6  Blatchf.  (U.  S.)  33,  10  Fed.  Revised  Statutes.  Hogg  v.  Gimbel,  94  Fed. 
Cas.  No  5,555.  Rep.  518     But  when  the  infringer  has  copied 

2.  Schofield  v.  Dunlop,  42  Fed.  Rep.  324.  the  design,  his  knowledge  of  the  patent  will 

3.  Mark  or  Notice  Necessary. —  Providence  be  presumed,  unless  it  is  shown  that  no  notice 
Rubber  Co.  v.  Goodyear,  9  Wall.  (U.  S.)  788,  S  of  the  patent  was  attached  to  the  article. 
Brodix  150,  Whit.  Pat.  Cas.  250;  Scho'ield  ?•.  Schofield  v.  Dunlop,  42  Fed.  Rep.  323;  Smith 
Dunlop,  42  Fed.  Rep.  323:  Goodyear  v.  Allyn,      v.  Stewart,  55  Fed.  Rep  481. 

6  Blatchf.  (U.  S.)  33,  3  Fish.  Pat.  Cas.  374:  11.  Marking  Unpatented  Article  '•  Patented."  — 
Allen  v.  Deacon,  10  Siwy.  (U.  S.)  210.  U.  S.  R=v.  Stat..  S  49or. 

4.  Hogg  v.  Gimbel,  94  Fid.  Rep.  518.  The  marking  must   have  been  done  with 

5.  Discretion  of  Patentee.  —  Sessions  v.  Ro-  intent  to  deceive  the  public,  and  consequentlv 
madka  145  U.  S.  49  with  knowledge  of  the  falsity  of  the  cliim. 

6.  Nominal  Damages.  —  Mr.Comb  v.  Brodie,  1  Nichols  v.  Newell,  1  Fish.  Pat.  Cas.  647,  iS 
Woods  (U.  S.)  153  15  Fed.  Cas  No.  8, 70S  Fed.  Cas.  No.   10,245;  Stephens  v.  Caldwell, 

7.  Injunction.  —  Goodyear  v.  All yn.  6  Blatchf.  22  Fed.  Cas  No  13,367;  Walker  v.  Hawx 
(U  S.)  33,  10  Fed.  Cas.  No.  5.555.  hum,  5  Bl  itchf.  (U.  S.)  494,  29  Fed.  Cas.  No. 

8.  Dormant  Patent.  —  E  wart  Mfg.  Co.  v.  Bald-  17,071;  Hotchkiss  .  .  Sam  uel  Cupples  Wooden- 
win  Cycle-Chain  Co.  qr  Fed.  Rep.  262.  Ware  Co.,   53  Fed.  Rep.  101S;  Lawrence  v. 

9.  Patent  for  Process.  —  U.  S.  Mitis  Co.  v.      Holmes,  45  Fed.  Rep.  357 

Carnegie  Steel  Co.,  89  Fed.  Rep.  206.  And  it  must  have  been  done  within  fne 

10.  Design  Patents.  —  Act  February  4,  1887,  years  of  the  time  when  suit  is  brought  Hotch- 
U.  S.  Stat,  at  L.,  vol.  24,  p.  387.  kiss  v.  Samuel  Cupples  Wooden-Ware  Co..  53 

Infringer's  Knowledge.  —  One  who  sells  an  Fed.  Rep.  101S;  and  in  the  same  district, 
article  containing  such  infringing  design  is  Per.tlarge  v.  Kirby,  19  Fed.  Rep.  501.  And  suit 
not  liable  unless  he  knows  that  he  is  infring-  must  be  brought  in  the  name  of  the  informer 
ing,  and  such  knowledge  cannot  be  presumed  and  not  of  the  United  States.  Oliphant  v. 
from  th.e  notice  given  to  the  public  by  the      Salem  Flouring  Mills  Co.,  5  Sawy.  (U.  S.)  128, 
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The  Intention  to  Secure  a  Patent  subsequently  does  not  excuse  the  offense,  if  it 
was  intended  to  deceive  the  public;1  otherwise,  if  the  article  is  not  offered 
for  sale  until  the  patent  is  granted.2 

Article  Must  Be  Patentable.  —  There  must  exist  a  possibility  of  deceiving  the 
public,  hence  the  article  marked  must  appear  to  be  one  which  might  lawfully 
be  patented.3 

Intention.  —  Marking  an  article  with  intent  to  deceive  is  an  offense  though 
the  article  be  not  sold;  while  selling  an  article  innocently  marked  is  none.4 

Who  May  Bring  the  Action.  —  Any  one  may  bring  the  action,  whether  or  not 
interested  in  the  patent  or  injured  by  the  infringement.5 

Marking  "Patent  Applied  For."  —  After  application  for  a  patent  the  article  may 
be  stamped  "  patent  applied  for,"  0  and  the  word  "  patented  "  may  be  affixed 
when  the  patent  has  been  allowed  but  not  issued.7 

Penalty. — The  penalty  of  "not  less  than  one  hundred  dollars"  is,  it 
has  been  held,  a  penalty  of  not  more  than  one  hundred  dollars.8  It  is  not 
recoverable  for  each  article  marked,  but  all  those  so  marked  upon  one  day  as 
one  continuous  act  constitute  but  one  offense.9 

injunction  Against  Marking.  —  Stamping  or  marking  articles  contrary  to  the 
statute  will  be  enjoined  by  the  court  without  examining  the  question  of  the 
validity  of  the  patent  involved.10 

Burden  of  Proof.  —  In  an  action  for  the  penalty  the  burden  is  upon  the  plain- 
tiff to  show  that  the  article  marked  "  patented  "  was  not  protected  by  a 
patent.11  And  the  jury  must  be  reasonably  satisfied ;  but  proof  beyond  a 
reasonable  doubt  is  not  demanded.12 

Marking  After  Patent  Expires.  —  The  word  "patented"  may  be  affixed  to  an 
article  after  the  patent  has  expired,  since  the  public  is  presumed  to  know  from 
the  date  that  the  patent  has  expired.13 

A  Corporation  may  be  held  liable  for  violations  of  the  act  committed  by  its 
superintendent. 14 

XIII.  Infringement  —  1.  Definition.  —  In  the  sense  of  the  patent  law  an 
infringement  is  a  wrongful  invasion  of  the  exclusive  rights  secured  to  a 
patentee  by  his  letters  patent.13  Specifically  it  is  the  unauthorized  making,  or 
using,  or  vending  to  be  used,  of  an  invention  protected  by  patent.10  In  order 
to  be  an  infringement,  the  thing  complained  of  must  be  a  copy  of  the  thing 
described  in  the  specification  of  the  patentee,  either  without  variation  or  with 
such  variations  as  are  consistent  with  its  being  in  substance  the  same  thing.17 

18  Fed.  Cas.  No.  10.486;  U.  S.  v.  Morris,  2  6.  Schwebel  v.  Bothe,  40  Fed.  Rep.  478. 

Bond  (U.  S.)  23,  3  Fish.  Pat.  Cas.  72,  26  Fed.  7.  Lauferty  v.  Wheeler,  11  Daly  (N.  Y.)  194. 

Cas.  No  15,814.  8.  Amount  of  Penalty. — Stimpson  v.  Pond,  2 

1.  Intention  to  Secure  Patent. —  Nichols  v.  Curt.  (U.  S  )  502,  23  Fed.  Cas.  No.  13,455. 
Netvell,  1  Fish.  Pat.  Cas.  647,  18  Fed.  Cas.  9.  Hotchkiss  v.  Samuel  Cupples  Wooden- 
No.  10,245;  Stephens  v.  Caldwell,  22  Fed.  Cas.  Ware  Co.,  53  Fed.  Rep.  1018;  Hoyt  v.  Com- 
No.  13.367;  Walker  v.  Hawxhurst,  5  Blatchf.  puting  Scale  Co.,  96  Fed.  Rep.  250. 

(U.  S.)  494,  29  Fed.  Cas.  No.  17,071.  10.  Washburn,  etc.,  Mfg.  Co.  v.  Haish,  9 

2.  Nichols  v.  Newell,  1  Fish.  Pat.  Cas.  647,      Biss.  (U.  S.)  141. 

18  Fed.  Cas.  No.  10,245.  H«  Russell  v.  Newark  Mach.  Co.,  55  Fed. 

3.  Article  Must  Be  Patentable.  —  Oliphant  v.      Rep.  297. 

Salem  Flouring  Mills  Co.,  5  Sawy.  (U.  S.)  128,  12.  Hawlowetz  v.  Kass,  23  Blatchf.  (U.  S  ) 

18  Fed.  Cas.  No.  10,486;  U.  S.  v.  Morris  3  395,  25  Fed.  Rep.  765. 

Fish.  Pat.  Cas.  72,  2  Bond.  (U.  S.)  23,  26  Fed.  13.  Wilson  v.  Singer  Mfg.  Co.,  9  Biss.  (U.  S.) 

Cas.  No.  15,814;  Winne  v.  Snow.  19  Fed.  Rep.  173,  11  Biss.  (U.  S.)  298,  30  Fed.  Cas.  No.  17,836. 

507.  14.  Tompkins  v.  Butterfield,  25  Fed.  Rep.  556. 

4.  Nichols  v.  Newell,  1  Fish.  Pat.  Cas.  647,  15.  Infringement  Defined.  —  Anderson  Law 
18  Fed.  Cas.  No.  10,245.  Diet.;  Black  Law  Diet.;  Bouv.  Law  Diet. 

5.  Winne  v.  Snow,  19  Fed.  Rep  507.  16.  See  infra,  this  section.  What  Constitutes 
A  Patentee  Who  Has  Not  Stamped  His  Product  Infringement —  Specific  Acts  of  Infringement. 

as  required  by  section  4900.  although  for  the  17.  Burr  v.  Duryee,  1    Wall.  (U.  S.)  531; 

reason  that  the  cost  of  the  stamping  would  Westinghouse  v.  Boyden  Power  Brake  Co., 

destroy  his  profits,  cannot  bring  an  action  for  170  U.  S.  537;  Carter  v.  Baker,  1  Sawy.  (U.  S.) 

infringement  under  section  4901.    Smith  v.  512,  5  Fed.  Cas.  No.  2,  472;  Page  v.  Ferry,  1 

Walton.  51  Fed.  Rep.  17,  56  Fed.  Rep.  499.  Fish.  Pat.  Cas.  298,  18  Fed.  Cas.  No.  10,662; 
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In  other  words,  infringement  takes  place  whenever  a  person  avails  himself  of 
the  invention  of  the  patentee  without  such  variation  as  will  constitute  a  new 
discovery.1 

2.  What  Constitutes  Infringement  —  a.  Elements  and  General  Prin- 
ciples —  (i)  Knozvledge  or  Intent  of  Infringer.  —  The  general  rule  is  that  the 
motive  or  intent  with  which  an  act  of  infringement  is  committed  is  imma- 
terial,8 and  that  a  person  may  infringe  a  patent  without  even  knowing  of  its 
existence.3  This  rule,  however,  is  subject  to  certain  exceptions  and  qualifi- 
cations which  are  noticed  elsewhere  in  this  title.4 

(2)  Use  of  Tilings  Not  Claimed  by  Patentee.  —  When  the  language  of  the 
specification  and  claim  shows  what  the  patentee  desires  to  secure  as  a  monop- 
oly, nothing  can  be  held  an  infringement  that  does  not  fall  within  the  terms 
which  he  has  thus  chosen  to  express  his  invention.5  But  an  immaterial  change 
made  for  the  sole  purpose  of  avoiding  the  exact  wording  of  the  claim  will  not 
avail  to  avoid  infringement.8  Conversely,  if  the  infringing  device  differs  in 
principle  from  the  patented  device,  it  is  not  an  infringement  although  within 
the  letter  of  the  claim.7 

(3)  Mechanical  Skill  or  Inventive  Genius  as  Test  of  Infringement.  —  Per- 
haps there  is  no  better  test  of  infringement  than  to  ascertain  whether  the 
differences  between  the  patented  device  and  the  alleged  infringing  device  are 
the  result  of  inventive  thought  or  genius,  or  that  of  mere  mechanical  skill  and 


Haselden  v.  Ogden,  3  Fish.  Pat.  Cas.  378,  11 
Fed.  Cas.  No.  6,190. 

1.  Rich  v.  Lippincotr,  2  Fish.  Pal.  Cas.  I,  20 
Fed.  Cas.  No  11,758;  Foss  v.  Herbert,  1  Biss. 
(U.  S.)  121,  9  Fed.  Cas.  No.  4,957;  Carter  v. 
Baker.  1  Sawy.  (U.  S.)  512,  5  Fed.  Cas.  No. 
2,472;  May  v.  Fond  du  Lac  County,  27  Fed. 
Rep  691,  reversed  on  other  grounds  in  137  U. 
S.  395;  Norton  v.  Jensen,  (C.  C.  A.)  49  Fed. 
Rep.  859. 

The  Patentability  of  the  Defendant's  Device 
in  View  of  the  Plaintiff's  Patent  is  one  accurate 
test  of  infringement.  Goodyear  Dental  Vul- 
canite Co.  v.  Preterre,  15  Blatchf.  (U.  S.)  274, 
10  Fed.  Cas.  No.  5,596. 

2.  Motive  or  Intent  Immaterial.  —  Unwin  v. 
Heath.  16  C.  B.  713,  81  E.  C.  L.  713,  5  H.  L. 
Cas.  505;  Heath  v.  Unwin,  15  Sim.  552;  Stead 
v.  Anderson,  4  C.  B.  806,  56  E.  C.  L.  806; 
Parker  v.  Hulme,  I  Fish.  Pat.  Cas.  44,  18  Fed. 
Cas.  No.  10,740;  Havves  v.  Washburne,  5  Pat. 
Off.  Gaz.  491,  11  Fed.  Cas.  No.  6,242;  Timken 
v.  Olin,  41  Fed.  Rep.  169. 

That  Infringement  Is  Accidental  Is  No  Excuse. 
—  Thompson  v.  N.  T.  Bushnell  Co.,  (C.  C.  A.) 
96  Fed.  Rep.  238.  Compare 'Ball,  etc..  Fastener 
Co.  v.  KraeUer,  150  U.  S.  ill. 

But  in  such  case  evidence  of  identity  should 
be  clear  and  convincing.  National  Car-Brake 
Shoe  Co.  v.  Delaware,  etc.,  R.  Co.,  4  Fed.  Rep. 
224.  See  also  Carrington  v.  Silver,  64  Fed. 
Rep.  854,  affirmed  in  (C.  C.  A.)  71  Fed.  Rep. 
298. 

Fraudulent  Intention  to  Commit  Infringement 

does  not  render  non-infringing  article  infringe- 
ment. Stead  v.  Anderson,  4  C.  B.  806,  56  E. 
C.  L.  806. 

8.  Knowledge  of  Patent  Unnecessary.  —  Unwin 
v.  Heath,  16  C.  B.  713,  81  E.  C.  L.  713,  5  H. 
L.  Cas.  505;  Walton  v.  Lavater,  8  C.  B.  N.  S. 
162,  g8  E.  C.  L.  162;  Parker  v.  Hulme.  1  Fish. 
Pat.  Cas.  44,  18  Fed.  Cas.  No.  10,740;  Mat- 
thews v.  Skates,  1  Fish.  Pat.  Cas.  602,  16  Fed. 
Cas.  No.  9,291;  Jacobs  v.  Hamilton  County,  4 
Fish.  Pat.  Cas.  81,  13  Fed.  Cas.  No.  7,161; 


Bate  Refrigerating  Co.  v.  Gillett,  31  Fed.  Rep. 
809;  Pirkl  v.  Smith,  42  Fed.  Rep.  410;  Tubular 
Rivet,  etc.,  Co.  v.  O'Brien,  93  Fed.  Rep.  202. 

4.  See  infra,  this  section,  a.  Elements  and 
General  Principles  —  Application  of  Patented 
Invention  to  New  Use;  b.  Specific  Acts  of  In- 
fringement—  (b)  Making,  (d)  Selling  —  (2)  Ex- 
perimental Making  or  Using — (6)  Contributory 
Infringement;  3.  Remedies  for  Infringement; 
5.  b.  Damages. 

5.  Variance  from  Terms  of  Claim  Not  Infringe- 
ment.—  Lehigh  Valley  R.  Co.  v.  Mellon,  104 
U.  S.  112;  McClain  v.  Ortmayer,  141  U.  S.  419: 
Groth  v.  International  Postal  Supply  Co.,  (C. 
C.  A.)  61  Fed.  Rep.  284;  Chemical  Rubber  Co. 
v.  Raymond  Rubber  Co.,  68  Fed.  Rep.  570. 
affirmed  (C.  C.  A.)  71  Fed.  Rep.  179;  Adams 
Electric  R.  Co.  v.  Lindeil  R.  Co..  (C.  C.  A.) 
77  Fed.  Rep.  432.  See  also  Gerard  v.  Diebold 
Safe,  etc.,  Co.,  (C.  C.  A.)  61  Fed.  Rep.  209; 
Lewis  v.  Pennsylvania  Steel  Co.,  (C.  C.  A.)  59 
Fed.  Rep.  129,  rehearing  denied  60  Fed. 
Rep.  1005;  Parker  v.  Stiles,  5  McLean  (U.  S.) 
44,  18  Fed.  Cas.  No.  10,749;  New  Yoik  Paper 
Bag  Mach.,  etc.,  Co.  v.  Hollingsworth,  etc.. 
Co..  48  Fed.  Rep.  562. 

Use  of  Thing  Disclaimed  or  Excluded  by  Pat- 
entee is  not  use  of  equivalent.  Byam  v.  Fan.  1 
Curt.  (U.  S.)  260:  Koegel  Slitter  Co.  v.  Eagle 
Paper  Co.,  45  Fed.  Rep.  364.  See  also  Magic 
Light  Co.  v.  Economy  Gas-Lamp  Co..  (C.  C. 
A.)  97  Fed.  Rep.  87:  Lapham  Dodge  Co.  v. 
Severin,  40  Fed.  Rep.  762. 

6.  Evasion  of  Terms  of  Claim.  —  Hoyt  v. 
Home,  145  U.  S.  302;  Westi nghouse  v.  Boyden 
Power  Brake  Co.,  170  U.  S.  537;  Devlin  v. 
Paynter.  (C.  C.  A.)  64  Fed.  Rep.  398;  Boston, 
etc.,  St.  R.  Co.  v.  Bemis  Car«Box  Co.,  (C.  C. 
A.)  80  Fed.  Rep.  287;  Davis  v.  Palmer,  2 
Brock.  (U.  S.)  298,  7  Fed.  Cas.  No.  3.645; 
Rapid  Service  Store  R.  Co.  v.  Taylor,  43  Fed. 
Rep.  249. 

7.  Westinghouse  v.  Boyden  Power  Brake 
Co.,  170  U.  S.  537.  See  also  Goodyear  Shoe 
Mach.  Co.  v.  Spaulding,  101  Fed.  Rep.  990. 
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ingenuity.  If  the  former,  there  is  no  infringment ;  if  the  latter,  there  is.1 
So  also  an  improvement  in  principle  avoids  an  infringement,  but  an  improve- 
ment in  form  merely  does  not.3 

(4)  Use  of  Part  of  Patented  Invention  —  (a)  In  General.  —  Except  where  the 
patent  covers  merely  a  particular  combination  of  elements,3  it  is  an  infringe- 
ment to  use  any  part  of  the  invention  embraced  within  the  patent.4  So  also 
when  a  patent  covers  several  new  and  independent  machines  working  to  a  com- 
mon end,  the  use  of  one  alone  is  an  infringement,5  although  each  is  capable 
of  independent  use.6 

(b)  Part  Known  Prior  to  Patent.  —  But  this  rule  is  subject  to  the  limitation  that 
when  the  patented  invention  includes  a  device  which  the  public  had  a  right  to 
use  prior  to  the  date  of  the  patent,  its  subsequent  use  is  not  an  infringement,' 
even  though  its  character  and  capacities  were  not  generally  understood**  or  it 
was  not  a  commercial  success.9 

(5)  Application  of  Patented  Invention  to  Nezv  Use.  —  The  unauthorized 
application  of  a  patented  machine  or  device,  or  a  colorable  evasion  thereof,  to 
a  new  use,  without  varying  the  principle  or  means,  is  an  infringement.10  But 
it  ha?  been  held  that  where  the  essence  of  a  patent  for  a  process  is  the  pro- 
duction of  a  profitable  substance,  one  who  uses  the  process  for  an  entirely 
different  purpose,  and  expressly  refrains  from  deriving  profit  from  the  result- 
ant product,  does  not  infringe.11 

(6)  Formal  Variations  —  (a)  When  Form  Is  Immaterial.  —  The  general  rule  is 
that  when  the  substance  of  a  patented  invention  is  taken,  and  the  patentee 
is  not  limited  by  his  claim,  or  otherwise,  to  any  particular  form  of  con- 
struction, infringement  is  not  avoided  by  mere  changes  in  the  form  of  the 


1.  Inventive  Genius  or  Mechanical  Skill  as  Test 
of  Infringement.  —  Blanchard  v.  Beers,  2 
Blatchf.  (U.  S.)  411,  3  Fed.  Cas.  No.  1,506; 
Tatham  v.  Le  Roy,  2  Blatchf.  (U.  S.)  474,  23 
Fed.  Cas.  No.  13,760;  Case  v.  Brown,  1  Biss. 
(U.  S.)  382,  5  Fed.  Cas.  No.  2,488;  Forbes  v. 
Barstow  Stove  Co.,  2  Cliff.  (U.  S.)  379,  9  Fed. 
Cas.  No.  4,923.  See  also  Potter  v.  Schenck,  I 
Biss.  (U.  S.)  515,  3  Fish.  Pat.  Cas.  82,  19  Fed. 
Cas.  No.  11,337;  McComb  v.  Brodie,  1  Woods 
(U.  S.)  153,  15  Fed.  Cas.  No.  8,708;  Blake  v. 
Eagle  Works  Mfg.  Co.,  3  Biss.  (U.  S.)  77,  3 
Fed.  Cas.  No.  1,494;  Magin  v.  McKay,  24  Fed. 
Rep.  743;  Wheeler  v.  Morris,  26  Fed.  Rep.  918; 
Eagle  Mfg.  Co.  v.  Bradley,  35  Fed.  Rep.  295; 
Eagle  Mfg.  Co.  v.  Moline,  etc.,  Co.,  35  Fed. 
Rep.  299;  Schlicht,  etc.,  Co.  v.  Chicago  Sewing- 
Mach.  Co.,  36  Fed.  Rep.  585;  Root  v.  Third 
Ave.  R.  Co.,  39  Fed.  Rep.  281;  Walker  v. 
Terre  Haute,  44  Fed.  Rep.  70;  Roberts  v.  H. 
P.  Nail  Co.,  53  Fed.  Rep.  916;  De  La  Vergne 
Refrigerating  Mach.  Co.  v.  Featherstone,  67 
Fed.  Rep.  937;  Campbell  Printing-Press,  etc., 
Co.  v.  Duplex  Printing-Press  Co.,  86  Fed.  Rep. 
315  ;  Smith  v.  Higgins,  22  Fed.  Cas.  No.  13,058. 

2.  Nature  of  Improvement  as  Test  of  Infringe- 
ment.—  Reutgen  v.  Kanowrs,  1  Wash.  (U.  S.) 

68,  20  Fed.  Cas.  No.  11,710;  Park  v.  Little,  3 
Wash.  (U.  S.)  196,  18  Fed.  Cas.  No.  10,715. 
See  also  Burr  v.  Duryee,  1  Wall.  (U.  S.) 
531. 

3.  See  infra,  this  section,  What  Constitutes 
Infringement —  Of  Patents  for  Combinations. 

4.  Use  of  Part  of  Patented  Invention  Infringes. 
—  Smith  v.  London,  etc.,  R.  Co.,  2  El.  &  Bl. 

69,  75  E.  C.  L.  69;  Blake  v.  Smith,  3  Fed.  Cas. 
No.  1,502;  Foss  v.  Herbert,  I  Biss.  (U.  S.)  121, 
9  Fed.  Cas.  No.  4,957;  Union  Sugar  Refinery 
v.  Matthiesson,  3  Cliff.  (U.  S.)  639,  2  Fish.  Pat. 
Cas.  600,  24  Fed.  Cas.  No.  14,399. 


Part  Used  Need  Not  Be  Necessary  One.  —  Blake 
v.  Smith,  3  Fed.  Cas.  No.  1,502. 

5.  Use  of  One  of  Several  Machines  Covered  by 
Single  Patent. —  Wyeth  v.  Stone,  1  Story  (U. 
S.)  273,  30  Fed.  Cas.  No.  18,107;  Emerson  v. 
Hogg,  2  Blatchf.  (U.  S.)  1,  8  Fed.  Cas.  No. 
4,440;  Wilkins  Shoe-Button  Fastener  Co.  v. 
Webb,  89  Fed.  Rep.  982. 

6.  Wyeth  v.  Stone,  1  Story  (U.  S.)  273,  30 
Fed.  Cas.  No.  18,107. 

7.  Use  of  Old  Device.  —  Jones  v.  Morehead,  1 
Wall.  (U.  S.)  155;  Smith  v.  Clark,  Brun.  Col. 
Cas.  (U.  S  )  345,  22  Fed.  Cas.  No.  13,027; 
Smith  v.  Higgins,  22  Fed.  Cas.  No.  13,058; 
McCormick  v.  Manny,  6  McLean  (U.  S.)  539,  15 
Fed.  Cas.  No.  8,724;  Consolidated  Safely- Valve 
Co.  v.  Kunkle,  14  Fed.  Rep.  732;  Hubbell  v. 
U.  S.,  20  Ct.  CI.  354;  Knapp  v.  Benedict,  26 
Fed.  Rep.  627;  Lee  v.  Upson,  etc.,  Co.,  42  Fed. 
Rep.  530,  affirmed  43  Fed.  Rep.  670. 

8.  Smith  v.  Higgins,  22  Fed.  Cas.  No.  13,058; 
McCormick  v.  Manny,  6  McLean  (U.  S.)  539, 
15  Fed.  Cas.  No.  8,724. 

9.  Lee  v.  Upson,  etc.,  Co.,  42  Fed.  Rep.  530, 
affirmed  43  Fed.  Rep.  670. 

10.  Application  of  Infringing  Machine  to  New 
Use.  —  Cannington  v.  Nuttall,  L.  R.  5  H.  L. 
205;  Winans  v.  Denmead,  15  How.  (U.  S.)  330; 
Western  Electric  Co.  v.  La  Rue,  139  U.  S.  601; 
Mabie  v.  Haskell,  2  Cliff.  (U.  S.)  507,  15  Fed. 
Cas.  No.  8,653;  McComb  v.  Brodie,  1  Woods 
(U.  S.)  153,  15  Fed.  Cas.  No.  8,708;  Zinn  v. 
Weiss,  7  Fed.  Rep.  914;  Cincinnati  Ice-Mach. 
Co.  v.  Foss-Schneider  Brewing  Co.,  31  Fed. 
Rep.  469;  Thompson  v.  Gildersleeve.  34  Fed. 
Rep.  43;  Stegner  v.  Blake,  36  Fed.  Rep.  183. 
Compare  Palmer  v.  De  Yongh,  90  Fed.  Rep. 
281. 

11.  Higgs  v.  Goodwin,  El.  Bl.  &  El.  529,  96 
E.  C.  L.  529. 
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PATENTS.  What  Constitutes  Infringement, 


infringing  device  or  of  the  parts  thereof,  not  resulting  in  the  production 
of  any  new  and  useful  result,  such  changes  being  merely  colorable  and 
evasive.1    This  rule  applies  to  differences  in  appearance,2  name,3  shape,4 


1.  Mere  Change  of  Form  Does  Not  Avoid  In- 
fringement—  England.  — Thorn  v.  Worthing 
Skating  Rink  Co.,  6  Ch.  D.  415,  note. 

United  States.  —  O'Reilly  v.  Morse,  15  How. 
(U.  S.)  123;  Winans  v.  Denmead,  15  How.  (U. 
S.)  330;  Morey  v.  Lockwood,  8  Wall.  (U.  S.) 
230;  Eddy  v.  Dennis,  95  U.  S.  560;  Werner  v. 
King,  g6  U.  S.  218:  Union  Paper  Bag  Mach. 
Co.  v.  Murphy,  97  U.  S.  125;  Westinghouse  v. 
Boyden  Power  Brake  Co.,  170  U.  S.  537; 
Thomson  Meter  Co.  v.  National  Meter  Co., 
(C.  C.  A.)  65  Fed.  Rep.  427;  Reece  Button- 
Hole  Mach.  Co.  v.  Globe  Button-Hole  Mach. 
Co.,  (C.  C.  A.)  61  Fed.  Rep.  958;  Taylor  v. 
Sawyer  Spindle  Co.,  (C.  C.  A.)  75  Fed.  Rep. 
301;  Bundy  Mfg.  Co.  v.  Detroit  Time-Register 
Co.,  (C.  C.  AO94  Fed.  Rep.  524:  Union  Steam- 
Pump  Co.  v.  Battle  Creek  Steam-Pump  Co., 
(C.  C.  A.)  104  Fed  Rep.  337;  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,  (C  C.  A.)  106  Fed.  Rep.  693;  Brooks 
v.  Jenkins,  3  McLean  (U.  S.)  432,  4  Fed.  Cas. 
No.  1,953;  Gibson  v.  Harris.  1  Blatchf.  (U.  S.) 
167,  10  Fed.  Cas.  No.  5,396;  Parker  v.  Stiles, 
5  McLean  (U.  S.)  44,  18  Fed.  Cas.  No.  10,749; 
Colt  v.  Massachusetts  Arms  Co..  1  Fish.  Pat. 
Cas.  108,  6  Fed.  Cas.  No.  3,030;  Blanchard  v. 
Beers,  2  Blatchf.  (U.  S.)  411,  3  Fed.  Cas.  No. 
1,506;  Tatham  v.  Le  Roy,  2  Blatchf.  (U.  S.) 
474,  23  Fed.  Cas.  No.  13,760;  Sargent  v.  Larned, 
2  Curt.  (U.  S.)  340,  21  Fed.  Cas.  No.  12,364; 
Pitts  v.  Wemple,  1  Biss.  (U.  SO87,  19  Fed.  Cas. 
No.  11,194;  Sickels  v.  Borden,  3  Blatchf.  (U. 
S.)  535,  22  Fed.  Cas.  No.  12,832;  Judson  v. 
Cope,  1  Bond  (U.  S.)  327,  14  Fed.  Cas.  No. 
7,565;  Lee  v.  Blandy,  1  Bond  (U.  S.)  361,  15 
Fed.  Cas.  No.  8,182;  Case  v.  Brown,  I  Biss. 
(U.  S.)  382,  5  Fed.  Cas.  No.  2,488;  Union  Sugar 
Refinery  v.  Matthiesson.  3  Cliff.  (U.  S.)  639,  24 
Fed.  Cas.  No.  14,399;  Blanchard  v.  Putman,  2 
Bond  (U.  S.)  84,  3  Fed.  Cas.  No.  1,514,  reversed 
on  other  grounds  8  Wall.  (U.  S.)  420;  Cono- 
ver  v.  Roach,  4  Fish.  Pat.  Cas.  12,  6  Fed.  Cas. 
No.  3.125;  Graham  v.  Mason,  4  Cliff.  (U.  S.) 
88,  10  Fed.  Cas.  No.  5,671;  McComb  v.  Biodie, 

1  Woods  (U.  S.)  153.  15  Fed.  Cas.  No.  8.708; 
May  v.  Johnson  County,  16  Fed.  Cas.  No. 
9,334;  Cornell  v.  Downer,  etc.,  Brewing  Co., 

2  B.  &  A.  Pat.  Cas.  514,  6  Fed.  Cas.  No.  3,236; 
Converse  v.  Cannon,  2  Woods  (U.  S.)  7,  6  Fed. 
Cas.  No.  3,144;  American  Diamond  Rock 
Boring  Co.  v.  Sheldon,  17  Blatchf.  (U.  S.)  208, 
1  Fed.  Cas.  No.  296;  National  Car  Brake  Shoe 
Co.  v.  Lake  Shore,  etc.,  R.  Co.,  9  Biss.  (U.  S.) 
503;  Foye  v.  Nichols,  8  Sawy.  (U.  S.)  201; 
Grier  v.  Castle,  17  Fed.  Rep.  523;  Parker  v. 
Stow,  23  Fed.  Rep.  252;  Parker  v.  Montpelier 
Carriage  Co.,  23  Fed.  Rep.  886;  Norrington  v. 
Merchants'  Nat.  Bank,  25  Fed.  Rep.  199;  As- 
mus  v.  Alden,  27  Fed.  Rep.  684;  Belle  Patent 
Button  Fastener  Co.  v.  Lucas,  28  Fed.  Rep. 
371;  Royer  v.  Coupe,  29  Fed.  Rep.  358;  Kirk 
v.  DuBois,  33  Fed.  Rep.  252;  Mann's  Boudoir 
Car  Co.  v.  Monarch  Parlor  Sleeping  Car  Co., 
34  Fed.  Rep.  130;  Bulz  Thermo-Electric  Regu- 
lator Co.  v.  Jacobs  Electric  Co.,  36  Fed.  Rep. 
191;  Mesker  v.  Thuener,  42  Fed.  Rep.  329; 
Harmon  v.  Struthers,  43  Fed.  Rep.  437;  Field 


v.  Thomas,  45  Fed.  Rep.  480;  Norton  v.  Jen- 
sen,  (C.  C.  A.)  49  Fed.  Rep.  859;  Tripp  Giant 
Leveller  Co.  v.  Bresnahan,  70  Fed.  Rep.  982; 
Western  Electric  Co.  v.  Home  Telephone  Co., 
85  Fed.  Rep.  649;  Rood  v.  Evans,  92  Fed.  Rep. 
371;  Risdon  Iron,  etc.,  Works  v.  Trent,  92 
Fed.  Rep.  375;  Smith  v.  Higgins,  1  Fish.  Pat. 
Cas.  537,  22  Fed.  Cas.  No.  13,059. 

Massachusetts.  —  Jackson  v.  Allen,  120 
Mass.  64. 

Although  a  Particular  Geometric  Form  Is  Best 

for  the  Purpose,  other  forms  producing  the  same 
result  may  be  infringements.  Eddy  v.  Dennis. 
95  U.  S.  560. 

The  same  rule  applies  to  meihods  of  con- 
struction. Judd  v.  Fowler,  (C.  C.  A.)  61  Fed. 
Rep.  821. 

2.  Differences  in  Appearance.  —  Parker  v. 

Stiles,  5  McLean  (U.  S.)  44,  18  Fed.  Cas.  No. 
10,749;  Latta  v.  Shawk,  1  Bond  (U.  S.)  259,  14 
Fed.  Cas.  No.  8,116;  Judson  v.  Cope,  1  Bond 
(U.  S.)  327,  14  Fed.  Cas.  No.  7,565;  Blanchard 
v.  Putman,  2  Bond  (U.  S.)  84,  3  Fed.  Cas. 
No.  1,514,  reversed  on  other  grounds  8  Wall. 
(U.  S.)  420;  Pennsylvania  Diamond-Drill  Co. 
v.  Simpson,  29  Fed.  Rep.  288;  Hammond 
Buckle  Co.  v.  Hathaway,  48  Fed.  Rep.  305; 
Norton  v.  Jensen,  (C.  C.  A.)  49  Fed.  Rep.  859; 
Westinghouse  v.  New  York  Air-Brake  Co.,  59 
Fed.  Rep.  581;  Ross  v.  Minneapolis,  64  Fed. 
Rep.  592;  Smith  v.  Higgins,  22  Fed.  Cas.  No. 
13,058. 

3.  Differences  in  Name.  —  Union  Paper-Bag 
Mach.  Co.  v.  Murphy,  97  U.  S.  120;  Bates  v. 
Coe,  98  U.  S.  42;  Thomson  Meter  Co.  v.  Na- 
tional Meter  Co.,  (C.  C.  A.)  65  Fed.  Rep.  427; 
Conover  v.  Rapp,  4  Fish.  Pat.  Cas.  57,  6  Fed. 
Cas.  No.  3,124;  Brooks  v.  Norcross,  2  Fish. 
Pat.  Cas.  661,  4  Fed.  Cas.  No.  1.957;  Union 
Sugar  Refinery  v.  Matthiesson,  3  Cliff.  (U. 
S.)  639,  24  Fed.  Cas.  No.  14,399;  Converse  v. 
Cannon.  2  Woods  (U.  S.)  7.  6  Fed.  Cas.  No. 
3,144;  Westlake  v.  Cartter,  6  Fish.  Pat.  Cas. 
519,  29  Fed.  Cas.  No.  17,451;  American  Dia- 
mond Rock  Boring  Co.  v.  Sheldon,  17  Blatchf. 
(U.  S.)  208,  1  Fed.  Cas.  No.  296;  Mann's  Bou- 
doir Car  Co.  v.  Monarch  Parlor  Sleeping  Car 
Co.,  34  Fed.  Rep.  130;  Western  Electric  Co.  v. 
Home  Telephone  Co.,  85  Fed.  Rep.  649;  Fruit 
Cleaning  Co.  v.  Fresno  Home-Packing  Co.,  94 
Fed.  Rep.  845. 

4.  Differences  in  Shape.  —  Union  Paper-Bag 
Mach.  Co.  v.  Murphy,  97  U.  S.  120;  Thomson 
Meter  Co.  v.  National  Meter  Co.,  (C.  C.  A.)  65 
Fed.  Rep.  427;  Bundy  Mfg.  Co.  v.  Detroit 
Time-Register  Co.,  (C.  C.  A.)  94  Fed.  Rep. 
524;  Union  Steam-Pump  Co.  v.  Battle  Creek 
Steam-Pump  Co.,  (C.  C.  A.)  104  Fed.  Rep.  337 ; 
Conover  v.  Rapp,  4  Fish.  Pat.  Cas.  57,  6  Fed. 
Cas.  No.  3,124;  Cahoon  v.  Ring,  1  Cliff.  (U. 
S.)  592,  4  Fed.  Cas.  No.  2,292;  Union  Sugar 
Refinery  v.  Matthiesson.  3  Cliff.  (U.  S  )  639, 
24  Fed.  Cas.  No.  14,399;  American  Diamond 
Rock  Boring  Co.  v.  Sheldon,  17  Blatchf.  (U.  S.) 
208,  1  Fed.  Cas.  No.  296;  Harmon  v.  Struthers, 
43  Fed.  Rep.  437;  Ross  v.  Minneapolis,  64 
Fed.  Rep.  592;  Western  Electric  Co.  v.  Home 
Telephone  Co.,  85  Fed.  Rep.  649. 
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PA  TENTS. 


What  Constitutes  Infringement. 


proportions,1  dimensions,2  and  to  mere  structural  differences  generally.3 

(b)  When  Form  is  Material.  —  On  the  other  hand,  even  a  slight  change  of  form 
will  avoid  infringement,  when  form  is  of  the  essence  of  the  invention;4  or 
when  the  patentee  is  only  entitled  to  protection  for  the  precise  form  described 
in  his  claim,  either  because  of  the  prior  state  of  the  art 5  or  because  he 


1.  Differences  in  Proportions.  —  Winans  v. 
Denmead    15  How.  (U.  S.)  330;  Brooks  v. 

I  Bicknell,  3  McLean  (U.  S.)  251,  4  Fed.  Cas. 
No.  1,944;  Parker  v.  Stiles,  5  McLean  (U. 
S.)  44;  Colt  v.  Massachusetts  Arms  Co.,  I 
Fish.  Pal.  Cas.  108,  6  Fed.  Cas.  No.  3.030; 
Tatham  v.  Le  Roy,  2  Blatchf.  (U.  S.)  474,  23 

'  Fed.  Cas.  No.  13,760;  Cahoon  v.  Ring,  1  Cliff. 
(U.  S.)  592,  4  Fed.  Cas.  No.  2,292;  Grier  v.  Cas- 
tle, 17  Fed.  Rep.  523;  Norton  v.  Jensen,  (C. 
C.  A.)  49  Fed.  Rep.  859;  Smith  v.  Higgins.  22 
Fed.  Cas.  No.  13,058. 

2.  Differences  in  Dimensions,  —  Union  Steam- 
Pump  Co.  v.  Battle  Creek  Steam-Pump  Co., 
(C.  C.  A.)  104  Fed.  Rep.  337;  Crown  Cork, 
etc.,  Co.  v.  Aluminum  Stopper  Co.,  (C.  C.  A.) 
108  Fed.  Rep.  845;  Latta  v.  Shawk,  1  Bond 
(U.  S.)  259,  14  Fed.  Cas.  No.  8,116;  Judson  v. 
Cope,  1  Bond  (U.  S.)  327,  14  Fed.  Cas.  No. 
7,565;  Lee  v.  Blandy,  1  Bond  (U.  S.)  361,  15 
Fed.  Cas.  No.  8,182;  Cahoon  v.  Ring,  1  Cliff. 
(U.  S.)  592,  4  Fed.  Cas.  No.  2,292;  Asmus  v. 
Alden,  27  Fed.  Rep.  684  • 

3.  Mere  Structural  Differences  Generally  — 
United  Stales.  —  Woodward  v.  Boston  Lasting 
Mach.  Co.,  (C.  C.  A.)  60  Fed.  Rep.  283; 
Brooks  v.  Jenkins,  3  McLean  (U.  S.)  432, 
4  Fed.  Cas.  No.  1,953;  McCormick  v.  Sey- 
mour, 2  Blatchf.  (U.  S.)  240;  Blanchard  v. 
Beers,  2  Blatchf.  (U.  S.)  411,  3  Fed.  Cas.  No. 
1,506;  Sargent  v.  Larned,  2  Curt.  (U.  S.) 
340.  21  Fed.  Cas.  No.  12.364;  Judson  v.  Cope, 
1  Bond  (U.  S.)  327,  14  Fed.  Cas.  No.  7.565; 
Blanchard  v.  Puttman,  2  Bond  (U.  S.)  84,  3 
Fed.  Cas.  No.  1,514,  reversed  on  other  grounds 
in  8  Wall.  (U.  S.)  420;  Carter  v.  Baker,  1  Sawy. 
(U.  S.)  512,  5  Fed.  Cas.  No.  2,472;  Blake  v. 
Eagle  Works  Mfg.  Co.,  3  Biss.  (U.  S.)  77,  3 
Fed.  Cas.  No.  1,494;  Putnam  v.  Hutchinson, 
12  Fed.  Rep.  131;  Mann's  Boudoir  Car  Co.  v. 
Monarch  Parlor  Sleeping  Car  Co.,  34  Fed.  Rep. 
130;  National  Typographic  Co.  v.  New  York 
Typograph  Co.,  46  Fed.  Rep.  114;  Enterprise 
Mfg.  Co.  v.  Deisler,  46  Fed.  Rep.  854;  Cali- 
fornia Electrical  Works  v.  Henzel,  48  Fed. 
Rep.  375,  affirmed (C.  C.  A.)  51  Fed.  Rep.  754; 
Consolidated  Piedmont  Cable  Co.  v.  Pacific 
Cable  R.  Co.,  (C.  C.  A.)  53  Fed.  Rep.  385; 
International  Postal  Supply  Co.  v.  Groth,  57 
Fed.  Rep.  658;  American  Bell  Telephone  Co. 
v.  Cushman,  57  Fed.  Rep.  842;  Norion  v. 
VVheaton,  57  Fed.  Rep.  927 ,  following  Norton 
v.  Jensen.  (C.  C.  A.)  49  Fed.  Rep.  859;  Brown 
v.  Reed  Mfg.  Co.,  81  Fed.  Rep.  48. 

District  of  Columbia.  —  Busch  v.  Jones.  16 
App.  Cas.  (D.  C.)  23. 

Change  in  Arrangement  or  Location  of  Parts  — 
United  Stales.  — Adams  v.  Juliet  Mfg.  Co.,  3 
B.  &  A.  Pat.  Cas.  1,  1  Fed.  Cas.  No.  56;  Knox  v. 
Great  Western  Quicksilver  Min.  Co.,  6  Sawy. 
(U.  S.)  430,  14  Fed.  Cas.  No.  7,907;  Putnam  v. 
Hollender,  6  Fed.  Rep.  882;  Shannon  v.  J.  M. 
W.  Jones  Stationery,  etc..  Co.,  9  Fed.  Rep. 
205;  Babcock,  etc.,  Co.  v.  Pioneer  Iron-Works, 

34  Fed.  Rep.  338;  Eagle  Mfg.  Co.  v.  Bradley, 

35  Fed.  Rep.  295;  Eagle  Mfg.  Co.  v.  Moline, 


etc.,  Co.,  35  Fed.  Rep.  299;  Consolidated 
Roller-Mill  Co.  v.  Coombs,  39  Fed.  Rep.  25; 
Walker  v.  Terre  Hauie,44  Fed.  Rep.  70;  West- 
ern Electric  Co.  v.  Sperry  Electric  Co.,  (C.  C. 
A.)  58  Fed.  Rep.  186;  Devlin  v.  Paynter,  (C. 
C.  A  )  64  Fed.  Rep.  398;  Ross  v.  Minneapolis, 
64  Fed.  Rep.  592;  De  la  Vergne  Refrigerating 
Mach.  Co.  v.  Featherstone,  67  Fed.  Rep.  937; 
Societe,  etc.,  v.  Rehfuss,  75  Fed.  Rep.  657; 
Campbell  Printing-Press,  etc.,  Co.  v.  Duplex 
Printing-Press  Co.,  86  Fed.  Rep.  315;  Hunt- 
ington Dry  Pulverizer  Co.  v.  Whittaker  Cement 
Co.,  8g  Fed.  Rep.  323;  Schroeder  v.  Brammer, 
98  Fed.  Rep.  888. 

District  of  Columbia.  —  Busch  v.  Jones,  16 
App.  Cas.  (D.  C.)  23. 

Massachusetts.  —  Jackson  v.  Allen,  120 
Mass.  64. 

Doubling  of  Parts  to  Produce  Same  Result.  — 
Bonnelte  Arc  Lawn  Sprinkler  Co.  v.  Koehler, 
(C.  C.  A.)  82  Fed.  Rep.  428. 

Dividing  Device  into  Two  Parts  which  when 
combined  produce  ihe  same  result  in  substan- 
tially the  same  way.  Wheeler  v.  Clipper  Mower, 
etc.,"  Co.,  10  Blatchf.  (U.  S.)  181,  6  Fish.  Pat. 
Cas.  1,  29  Fed.  Cas.  No.  17,493;  Roots  v.  Hynd- 
man,  6  Fish.  Pat.  Cas.  439,  20  Fed.  Cas.  No. 
12,040;  Strobridge  v.  Lindsay,  6  Fed.  Rep.  510; 
Westinghouse  v.  New  York  Air-Brake  Co.,  59 
Fed.  Rep.  581. 

Making  Device  (Not  Combination)  With  Smaller 
Number  of  Parts,  —  Mabie  v.  Haskell,  2  Cliff. 
(U.  S.)  507;  White  v.  Walbridge,  46  Fed.  Rep. 
526. 

Joinder  of  Two  Elements  of  Combination  into 
One  Integral  Part.  —  Bundy  Mfg.  Co.  v.  Detroit 
Time-Register  Co.,  (C.  C.  A.)  94  Fed.  Rep.  524. 

4.  Where  Form  Is  Essence  of  Invention.  — 

Carver  v.  Hyde,  16  Pet.  (U.  S.)si3;  Winans  v. 
Denmead,  15  How.  (U.  S.)  330;  Metropolitan 
Washing  Mach.  Co.  v.  Providence  Tool  Co., 
20  Wall.  (U.  S.)  342;  McCarty  v.  Lehigh  Valley 
R.  Co.,  160  U.  S.  no;  Ball,  etc.,  Fastener  Co. 
v.  Ball  Glove  Fastening  Co.,  (C.  C.  A.)  58  Fed. 
Rep.  818;  Ball,  etc.,  Fastener  Co.  v.  Ball 
Glove  Fastener  Co.,  (C.  C.  A.)  60  Fed.  Rep. 
399:  Reece  Button-Hole  Mach.  Co.  v.  Globe 
Bul'ton-Hole  Mach.  Co.,  (C.  C.  A.)  61  Fed. 
Rep.  958;  Conover  v.  Rapp,  4  Fish.  Pat.  Cas. 
57,  6  Fed.  Cas.  No.  3,124;  Van  Mater  v.  Miller, 
15  Blatchf.  (U.  S.)  562,  28  Fed.  Cas.  No.  16,863; 
McMurry  v.  Mallory,  4  Hughes  (U.  S.)  265; 
Morss  v.  Manchester,  32  Fed.  Rep.  282;  Shaw 
Stocking  Co.  v.  Pearson,  48  Fed.  Rep.  234; 
Norton  v.  Jensen,  (C.  C.  A  )  49  Fed.  Rep.  859; 
Tubman  v.  Wason  Mfg.  Co.,  53  Fed.  Rep.  356; 
Risdon  Iron,  etc.,  Works  v.  Trent,  92  Fed. 
Rep-  375-  See  also  National  Hollow  Brake- 
Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
(C.  C.  A.)  106  Fed.  Rep.  693;  American  Dia- 
mond Rock  Boring  Co.  v.  Sheldon,  17  Blatchf. 
(U.  S.)  208,  r  Fed.  Cas.  No.  296;  Mann's  Bou- 
doir Car  Co.  v.  Monarch  Parlor  Sleeping  Car 
Co.,  34  Fed.  Rep.  130 

5.  When  Form  Limited  by  Prior  State  of  Art.  — 
Duff  v.  Sterling  Pump  Co.,  107  U.  S.  636;  Field 
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expressly  limited  himself  to  such  form.1 

(7)  Use  of  Equivalents  —  (a)  Definitions  —  aa.  Equivalent.  —  The  term  "equiv- 
alent "  as  used  in  the  law  of  patents  has  two  meanings,  one  relating  to  results 
produced  by  inventions  and  alleged  infringements,  and  the  other  to  the 
devices,  elements,  or  ingredients  by  which  those  results  are  produced. 
Wherever  used  in  the  section  of  this  article  pertaining  to  infringement,  it 
invariably  has  the  latter  meaning.2  For  the  purpose  of  determining  the  ques- 
tion of  infringement,  the  substantial  equivalent  of  a  thing  is  regarded  as  the 
same  as  the  thing  itself.3 

bb.  Mechanical  Equivalent. — When  in  mechanics  one  device  does  a  par- 
ticular thing  or  accomplishes  a  particular  result,  every  other  device  known  and 
used  in  mechanics  which  experienced  and  skilful  workmen  know  (without  the 
exercise  of  the  inventive  faculty)  will  produce  the  same  result  or  do  the  same 
particular  thing,  is  a  known  mechanical  equivalent  for  the  first  device,  although 
the  first  may  never  have  been  detached  from  its  work  and  the  second  put  in 
its  place.4 

cc.  Chemical  Equivalent.  —  A  chemical  equivalent  of  a  substance  is  another 
substance  having  similar  properties  and  producing  substantially  the  same 
effect.5 

(b)  As  Affected  by  Nature  of  Invention.  —  Patentees  of  combinations  are  undoubt- 
edly as  much  entitled  to  the  benefit  of  equivalents  as  are  the  patentees  of  all 
other  classes  of  inventions.6    The  statement  has  been  made  that  this  propo- 


v.  De  Comeau,  116  U.  S.  187;  Boyd  v.  Janes- 
ville  Hay  Tool  Co.,  158  U.  S.  260;  Electric 
Gaslighting  Co.  v.  Fuller,  (C.  C.  A.)  59  Fed. 
Rep.  1,003;  Brown  Mfg.  Co.  v.  Deere,  (C.  C. 
A.)  61  Fed.  Rep.  972;  Stirrat  v.  Excelsior  Mfg. 
Co.,  (C.  C.  A.)  61  Fed.  Rep.  980;  Scott  v. 
Evans,  11  Fed.  Rep.  726;  Frost  v.  Chase,  28 
Fed.  Rep.  102;  Polsdorfer  v.  St.  Louis  Wooden- 
Ware  Work,  37  Fed.  Rep.  57;  Sun  Vapor 
Streel-Light  Co.  v.  Western  Street  Light  Co., 
41  Fed.  Rep.  43;  Sun  Vapor  Street-Light  Co. 
v.  Cedar  Rapids,  41  Fed.  Rep.  47;  Parks  v. 
Bay,  44  Fed.  Rep.  612;  Frank  v.  William  P. 
Mockridge  Mfg.  Co.,  65  Fed.  Rep.  521,  affirmed 
(C.  C.  A.)  67  Fed.  Rep.  596. 

1.  When  Form  Limited  by  Language  of  Claim. 
—  Ball,  etc.,  Fastener  Co.  v.  Kraetger,  150  U. 
S.  in;  Lewis  v.  Pennsylvania  Steel  Co.,  (C. 
C.  A.)  59  Fed.  Rep.  129.  rehearing  denied 
(C.  C.  A.)  60  Fed.  Rep.  1005;  Toepfer  v.  Goetz, 
31  Fed.  Rep.  913;  Campbell  Printing-Press, 
etc.,  Co.  v.  Duplex  Printing-Press  Co.,  86  Fed. 
Rep.  315;  Risdon  Iron,  etc..  Works  v.  Trent 
92  Fed.  Rep.  375. 

2.  Equivalent  Has  Two  Meanings.  —  Joh  n- 
son  v.  Root,  1  Fish.  Pat.  Cas.  351,  13  Fed.  Cas. 
No.  7,411. 

3.  Equivalent  Same  as  Thing  Itself.  —  Union 

Paper-Bag  Mach.  Co.  v.  Murphy,  97  U.  S.  120; 
Devlin  v.  Paynter,  (C.  C.  A.)  64  Fed.  Rep.  398; 
Westlake  v.  Cartler,  6  Fish.  Pat.  Cas.  519,  29 
Fed.  Cas.  No.  17,451;  May  v.  Fond  du  Lac 
County,  27  Fed.  Rep.  691,  reversed  on  other 
grounds  137  U.  S.  395. 

4.  Mechanical  Equivalent  Defined.  —  Carter  v. 
Baker,  1  Sawy.  (U.  S.)  512,  5  Fed.  Cas.  No. 
2,472;  Wilt  v.  Grier,  5  Fed.  Rep.  450;  May  v. 
Fond  du  Lac  County,  27  Fed.  Rep.  691,  re- 
versed on  other  grounds  137  U.  S.  395;  Nor- 
ton v.  Jensen,  (C.  C.  A.)  49  Fed.  Rep.  859. 
See  also  Johnson  v.  Root,  I  Fish.  Pat.  Cas. 
351,  13  Fed.  Cas.  No.  7,411;  Conover  v.  Rapp, 
4  Fish.  Pat  Cas.  57,  6  Fed.  Cas.  No.  3,124; 


Burden  v.  Corning,  2  Fish.  Pat.  Cas.  477,  4 
Fed.  Cas.  No.  2,143;  May  v.  Johnson  County, 
16  Fed.  Cas.  No.  9,334;  Smith  v.  Marshall,  2 
B.  &  A.  Pat.  Cas.  371,  22  Fed.  Cas.  No.  13,077. 

Identity  of  Result  does  not  necessarily  make 
the  thing  equivalent.  Meriam  v.  Drake,  9 
Blatchf.  (U.  S.)  336,  17  Fed.  Cas.  No.  9,461. 

The  Human  Hand  is  not  the  equivalent  of 
mechanical  power.  Gage  v.  Herring,  107  U. 
S.  640;  Brown  v.  Davis,  116  U.  S.  237.  Com- 
pare Crehore  v.  Norton,  6  Fed.  Cas.  No.  3,381, 
holding  that  the  substitution  of  electricity  for 
hand  power  is  the  use  of  equivalent. 

A  Device  Is  Not  the  Equivalent  for  Another 
when  it  is  not  a  known  mechanical  substitute 
therefor,  and  does  not  effect  the  same  result. 
Dobson  v.  Cubley,  39  Fed.  Rep.  276,  affirmed 
149  U.  S.  117. 

5.  Chemical  Equivalent  Defined. —  Matthews 
v.  Skates,  I  Fish.  Pat.  Cas.  602,  16  Fed.  Cas. 
No.  9,291.  Compare  Tyler  v.  Boston,  7  Wall.  (U. 
S.)  327,  holding  that  while  the  term  "  equiva- 
lent "  has  a  certain  definite  meaning  as  applied 
to  machines,  it  only  means  "  equally  good  " 
when  used  in  reference  to  (he  chemical  actions 
of  such  fluids  as  can  be  discovered  only  by 
experiment. 

6.  Patentees  of  Combinations  Entitled  to  Equiva- 
lents.—  Seymour  v.  Osborne,  11  Wall.  (U.  S.) 
516;  Gould  v.  Rees,  15  Wall.  (U.  S.)  187;  Gill 
v.  Wells,  22  Wall.  (U.  S.)  1;  Boston,  etc.,  St. 
R.  Co.  v.  Bemis  Car-Box  Co.,  (C.  C.  A.)  80  Fed. 
Rep.  287;  Bundy  Mfg.  Co.  v.  Detroit  Time- 
Register  Co.,  (C.  C.  A.)  94  Fed.  Rep.  524;  Im- 
haeuser  v.  Buerk,  101  U.  S.  647;  Brammer  v. 
Schroeder,  (C.  C.  A  )  106  Fed.  Rep.  918;  Union 
Sugar  Refinery  v.  Matthiesson,  3  Cliff.  (U.  S.) 
639,  2  Fish.  Pat.  Cas.  600,  24  Fed.  Cas.  No. 
14,399;  Sayles  v.  Chicago,  etc.,  R.  Co.,  3  Biss. 
(U.  S.)  52,  4  Fish.  Pat.  Cas.  584  21  Fed.  Cas. 
No.  12,415;  King  v.  Louisville  Cement  Co.,  6 
Fish.  Pat.  Cas.  336,  14  Fed.  Cas.  No.  7,79s; 
Storrs  v.  Howe,  4  Cliff.  (U.  S.)  388,  2  B.  &  A. 
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sition  has  been  sometimes  doubted  or  denied.'  It  is  believed,  however,  that 
in  reality  no  case  has  gone  further  than  to  lay  down  the  correct  proposition 
that  a  mere  improver  of  a  known  machine  cannot  invoke  the  doctrine  of 
equivalents  for  the  purpose  of  suppressing  subsequent  improvements  which 
are  not  mere  colorable  evasions  of  his  own.2  The  true  rule  is  that  the  range 
of  equivalents  depends  upon  the  nature,  merit,  and  extent  of  the  invention ;  3 
a  pioneer  inventor  being  entitled  to  a  broad  and  liberal  range,4  and  an  improver 
to  a  more  or  less  restricted  range,  proportioned  according  to  the  prior  state 
of  the  art  and  the  advance  which  he  has  made  therein.5  Thus,  a  device  is 
the  equivalent  of  a  device  in  a  pioneer  invention  or  simple  machine  when  it 
performs  the  same  function  without  varying  the  principle  of  the  invention  ;• 
but  in  order  to  be  the  equivalent  of  an  element  of  a  combination,  it  must  not 
only  perform  the  same  function,  but  must  perform  it  in  substantially  the  same 
way,7  or  as  the  doctrine  is  stated  in  a  number  of  cases,  it  must  peform  the 
same  function,  and  have  been  well  known  at  the  date  of  the  patent  as  a  proper 
substitute  for  the  omitted  element.8 


Pat.  Cas.  420,  23  Fed.  Cas.  No.  13,495;  Good- 
year Dental  Vulcanite  Co.  v.  Preterre,  15 
Blatchf.  (U.  S.)  274,  10  Fed.  Cas.  No.  5,596; 
American  Whip  Co.  v.  Lombard,  4  Cliff.  (U. 
S.)  495,  1  Fed.  Cas.  No.  319;  Ligowski  Clay- 
Pigeon  Co.  v.  American  Clay-Bird  Co.,  34  Fed. 
Rep.  328;  Tatum  v.  Gregory,  41  Fed.  Rep. 
142;  Norton  v.  Jensen,  (C.  C.  A.)  49  Fed.  Rep. 
859;  Dedrick  v.  Cassell,  14  Phila.  (Pa.)  503,  38 
Leg.  Int.  (Pa.)  414,  9  Fed.  Rep.  306. 

1.  Gill  v.  Wells,  22  Wall.  (U.  S.)  1;  Ameri- 
can Whip  Co.  v.  Lombard.  4  Cliff.  (U.  S.)  495, 
1  Fed.  Cas.  No.  319;  Tatum  v.  Gregory,  41 
Fed.  Rep.  142. 

2.  Mere  Improver  Cannot  Suppress  Subsequent 
Substantial  Improvement.  —  McCormick  v.  Tal- 
cott.  20  How.  (U.  S.)  402;  Burr  v.  Durvee,  1 
Wall,  (U.  S.)  531;  Seymour  v.  Osborne,  11 
Wall.  (U.  S.)  516;  Morley  Sewing  Mach.  Co. 
v.  Lancaster,  129  U.  S.  263;  Overweight  Coun- 
terbalance Elevator  Co.  v.  Improved  Order  of 
Red  Men's  Hall  Assoc..  (C.  C.  A.)  94  Fed. 
Rep.  155;  Singer  v.  Walmsley,  r  Fish.  Pat. 
Cas.  558,  22  Fed.  Cas.  No.  12,900;  Burden  v. 
Coining,  2  Fish.  Pat.  Cas.  477,  4  Fed.  Cas. 
No.  2,143;  Union  Sugar  Refinery  v.  Matthies- 
son,  3  Cliff.  (U.  S.)  639,  2  Fish.  Pat.  Cas.  600, 
24  Fed.  Cas.  No.  14,399;  Hill  v.  Sawyer,  31 
Fed.  Rep.  282;  American  Live-Stock,  etc., 
Transp.  Co.  v.  Street  Stable  Car  Co.,  46  Fed. 
Rep.  782. 

3.  Nature  and  Extent  of  Invention  Determines 
Range.  —  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S. 
186;  Beach  v.  Hobbs,  (C.  C.  A.)  92  Fed.  Rep. 
146;  Brammer  v.  Schroeder,  (C.  C.  A.)  106 
Fed.  Rep.  918.  See  also  King  Ax  Co.  v.  Hub- 
bard, (C.  C.  A.)  97  Fed.  Rep.  803. 

4.  Pioneer  Entitled  to  Broad  Range.  —  Morlev 
Sewing  Mach.  Co.  v.  Lancaster,  129  U.  S.  263; 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186;  Rog- 
ers Typograph  Co.  v.  Mergenthaler  Linotype 
Co.,  (C.  C.  A.)  64  Fed.  Rep.  799;  McCormick 
Harvesting  Mach.  Co.  v.  Aultman,  (C.  C.  A.) 
69  Fed.  Rep.  371;  National  Hollow  Brake- 
Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
(C.  C.  A.)  106  Fed.  Rep.  698;  Brammer  v. 
Schroeder,  (C.  C.  A.)  106  Fed.  Rep.  918;  Teck- 
tonius  v.  Scott,  no  Wis.  441.  See  also  Knapp 
v.  Joubert,  19  Blatchf.  (U.  S.)  148. 

5.  Improver  Restricted  According  to  Advance  in 
Art.  —  Dryfoos  v.  Wiese,  124  U.  S.  32;  Wells 


v.  Curtis,  (C.  C.  A.)  66  Fed.  Rep.  318;  Erie 
Rubber  Co.  v.  American  Dunlop  Tire  Co.,  (C. 
C.  A.)  70  Fed.  Rep.  58;  Wilson  v.  McCormick 
Harvesting  Mach.  Co.,  (C.  C.  A.)  92  Fed.  Rep. 
167;  Bundy  Mfg.  Co.  v.  Detroit  Time-Register 
Co.,  (C.  C.  A.)  94  Fed.  Rep.  524;  Noonan  v. 
Chester  Park  Athletic  Club  Co.,  (C.  C.  A.)  99 
Fed.  Rep.  90;  National  Hollow  Brake-Beam 
Co.  v.  Interchangeable  Brake-Beam  Co.,  (C. 
C.  A.)  106  Fed.  Rep.  693;  Brammer  v.  Schroe- 
der, (C.  C.  A.)  106  Fed.  Rep.  918;  Grain  Drill 
Manufacturers  Co.  v.  Rude,  23  Fed.  Rep.  348; 
Union  Switch,  etc.,  Co.  v.  Philadelphia,  etc., 
R.  Co.,  87  Fed.  Rep.  906.  See  also  National 
Progress  Bunching-Mach.  Co.  v.  John  R.  Wil- 
liams Co.,  44  Fed.  Rep.  190. 

When  Patent  Is  Limittd  to  Specific  Element* 
Enumerated,  no  equivalents  can  be  allowed. 
Knapp  v.  Morss,  150  U.  S.  221  See  also  Wells 
v.  Curtis.  (C.  C.  A.)  66  Fed.  Rep.  318. 

6.  Equivalent  for  Device  in  Pioneer  Invention. 

—  Morley  Sewing  Mach.  Co.  v.  Lancaster,  129 
U.  S.  263.  See  also  Wells  v.  Curtis,  (C.  C.  A.) 
66  Fed.  Rep.  318;  Erie  Rubber  Co.  v.  American 
Dunlop  Tire  Co.,  (C.  C.  A.)  70  Fed.  Rep.  58. 

7.  Equivalent  for  Element  of  Combination.  — 
Eames  v.  Godfrey,  1  Wall.  (U.  S.)  78;  Dudley 
E.  Jones  Co.  v.  Munger  Improved  Cotton 
Mach.  Mfg.  Co.,  (C.  C.  A.)  49  Fed.  Rep.  61; 
National  Cash  Register  Co.  v.  American  Cash 
Register,  (C.  C.  A.)  53  Fed.  Rep.  367,  revers- 
ing 47  Fed.  Rep.  212;  Wells  v.  Curtis,  (C.  C. 
A.)  66  Fed.  Rep.  318;  Erie  Rubber  Co.  r. 
American  Dunlop  Tire  Co.,  (C.  C.  A.)  70  Fed. 
Rep.  58;  Noonan  v.  Chester  Park  Athletic 
Club  Co.,  (C.  C.  A.)  99  Fed.  Rep.  90;  Conover 
v.  Rapp,  4  Fish.  Pat.  Cas.  57,  6  Fed.  Cas.  No. 
3,124;  Canoon  v.  Ring,  1  Cliff.  (U.  S.)  5Q2,  4 
Fed.  Cas.  No.  2,292;  ?mith  v.  Fay,  6  Fish.  Pat. 
Cas.  446,  22  Fed.  Cas.  No.  13,045;  Engle  Sani- 
tary, etc.,  Co.  v.  Elwood,  73  Fed.  Rep.  484; 
Norton  v.  Wheaton,  97  Fed.  Rep.  636,  compare 
Rowell  v.  Lindsay,  113  U.  S.  97;  H.  VV.  Johns 
Mfg.  Co.  v.  Robertson,  (C.  C.  A.)  77  Fed.  Rep. 
985;  Foss  v.  Herbert,  I  Biss.  (U.  S.)  121,  9 
Fed.  Cas.  No.  4,957. 

8.  Must  Perform  Same  Function  in  Same  Manner. 

—  Seymour  v.  Osborne,  n  Wall.  (U.  S.)  516; 
Gould  v.  Rees,  15  Wall.  (U.  S.)  194;  Gill  v. 
Wells,  22  Wall.  (U.  S.)  I;  Jensen  Can  Filling 
Mach.  Co.  v.  Norton,  (C.  C.  A.)  67  Fed.  Rep. 
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(o)  Superior  Device  as  Equivalent.  —  A  device  may  be  an  equivalent  even  though 
it  performs  more  functions  than  the  thing  for  which  it  is  substituted,  or 
performs  them  better.1 

(d)  Substitute  Not  Known  as  Equivalent.  —  The  use  of  a  substitute  is  not  an 
infringement  unless  it  was  known  to  ordinarily  skilful  mechanics  or  chemists 
at  the  date  of  the  patent  as  an  equivalent  for  the  thing  for  which  it  is  substi- 
tuted ;  *  but  if  it  was  so  known  to  others,  it  need  not  have  been  known  to 
the  patentee.3 

(8)  Additions  to  and  Improvements  upon  Patented  Invention  —  (a)  Use  of 
Patented  Article  by  Improver.  — A  person  does  not  acquire  the  right  to  appropriate 
a  patented  invention  or  the  substance  thereof  without  the  consent  of  the 
patentee  by  merely  adding  to  4  or  improving  upon  it,5  even  though  his  addi- 


236;  Storrs  v.  Howe,  4  Cliff.  (U.  S.)  388.  2  B. 
&  A.  Pat.  Cas.  420,  23  Fed.  Cas.  No.  13,495; 
American  Whip  Co.  v.  Lombard,  4  Cliff.  (U. 
S.)  495,  1  Fed.  Cas.  No.  319;  Babcock  v.  Judd, 
I  Fed.  Rep.  408;  Norton  v.  Jensen,  (C.  C.  A.) 
49  Fed.  Rep.  859,  81  Fed.  Rep.  494. 

Non-Interchangeability  of  Parts  tends  strongly 
to  negative  infringement.  Miller  v.  Eagle 
Mfg.  Co.,  151  U.  S.  186;  Pittsburg  Meter  Co. 
v.  Pittsburg  Supply  Co.,  (C.  C.  A.)  109  Fed. 
Rep.  644.  See  also  Hoffheins  v.  Russell,  107 
U.  S.  132. 

1.  Superior  Device  May  Be  Equivalent.  —  Con- 
solidated Fastener  Co.  v.  Hays,  (C.  C.  A.)  100 
Fed.  Rep.  984;  Powell  v.  Leicester  Mills  Co., 
(C.  C.  A.)  108  Fed.  Rep.  386;  Sarven  v.  Hall, 
9  Blatchf.  (U.  S.)  524,  21  Fed.  Cas.  No.  12,369; 
Wheeler  v.  Clipper  Mower,  etc.,  Co.,  10 
Blatchf.  (U.  S.)  181,  6  Fish.  Pat.  Cas.  1,  29  Fed. 
Cas.  No.  17,493;  Kendrick  v.  Emmons,  2  B. 
&  A.  Pat.  Cas.  208,  14  Fed.  Cas.  No.  7,695; 
Atlantic  Giant  Powder  Co.  v.  Mowbray,  2  B. 
&  A.  Pat.  Cas.  442,  2  Fed.  Cas.  No.  624;  At- 
lantic Giant  Powder  Co.  v.  Goodyear,  3  B.  & 
A.  Pat.  Cas.  161,  2  Fed.  Cas.  No.  623;  Norton 
v.  Jensen,  (C.  C.  A.)  49  Fed.  Rep.  859;  Mas- 
seth  v.  Palin,  51  Fed.  Rep.  824;  Engle  Sani- 
tary, etc.,  Co.  v.  Elwood,  73  Fed.  Rep.  484. 
And  see  infra,  this  section,  Comparative  Su- 
periority or  Inferiority  of  Infringing  Device. 

2.  Equivalent  Must  Have  Been  Known  at  Date 
of  Patent.  —  Magic  Light  Co.  v.  Economy  Gas- 
Lamp  Co.,  (C.  C.  A.)  97  Fed.  Rep.  87.  See 
also  Dudley  E.  Jones  Co.  v.  Munger  Improved 
Cotton  Mach.  Mfg.  Co.,  (C.  C.  A.)  49  Fed. 
Rep.  61.  Contra.  Holliday  v.  Schulze-Berge, 
78  Fed.  Rep.  493. 

3.  Need  Not  Have  Been  Known  to  Patentee.  — 
Woodward  v.  Morrison,  Holmes  (U.  S.)  124,  30 
Fed.  Cas.  No.  18,008;  Detwiler  v.  Bosler,  55 
Fed.  Rep.  660. 

4.  Addition  to  Patented  Invention  Does  Not 
Avoid  Infringement  —  England.  —  Proctor  v. 
Bennis,  36  Ch.  D.  740. 

United  States.  —  Kisinger-Ison  Co.  v.  Brad- 
ford Belting  Co.,  (C.  C.  A.)  97  Fed.  Rep.  502; 
Newton  v.  McGuire,  97  Fed.  Rep.  614;  Sloat 
v.  Spring,  22  Fed.  Cas.  No.  12,9480/  Colt  v. 
Massachusetts  Arms  Co.,  1  Fish.  Pat.  Cas.  108. 
6  Fed.  Cas.  No.  3,030;  Johnson  v.  Root,  1 
Fish.  Pat.  Cas.  351,  13  Fed.  Cas.  No.  7,411; 
Pitts  v.  Wemple,  6  McLean  (U.  S.)  558,  19  Fed. 
Cas.  No.  11,195;  Coleman  v.  Liesor,  6  Fed. 
Cas.  No.  2,984;  Chicago  Fruit  House  Co.  v. 
Buch,  2  Biss.  (U.  S.)  472,  5  Fed.  Cas.  No.  2,669; 
McComb  v.  Brodie,  1  Woods  (U.  S  )  rs3,  15 
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Fed.  Cas.  No.  8,708;  Williams  v.  Boston,  etc., 
R.  Co.,  17  Blatchf.  (U.  S.)  21,  29  Fed.  Cas.  No. 
17,716;  Westinghouse  v.  Gardner,  etc.,  Air- 
Brake  Co.,  2  B.  &  A.  Pat.  Cas.  55,  29  Fed.  Cas. 
No.  17,450;  Hobbs  v.  King,  8  Fed.  Rep.  91; 
Singer  Mfg.  Co.  v.  Henry  Stewart  Mfg.  Co., 
8  Fed.  Rep.  920;  Roemer  v.  Simon,  20  Fed. 
Rep.  197;  Bostock  v.  Goodrich,  21  Fed.  Rep. 
316;  Tate  v.  Thomas,  22  Fed.  Rep.  660;  Phil- 
lips v.  Carroll,  22  Fed.  Rep.  249;  Wirt  v. 
Brown,  30  Fed.  Rep.  188;  Williames  v.  Bar- 
nard, 41  Fed.  Rep.  358;  Lacing  Stud  Co.  v. 
Packard,  67  Fed.  Rep.  115;  Fruit-Cleaning  Co. 
v.  Fresno  Home-Packing  Co.,  94  Fed.  Rep. 
845. 

Massachusetts.  —  Jackson    v.    Allen,  no 

Mass.  64. 

If  the  Patented  Invention  Proved  Useless  a  per- 
son adding  an  element  rendering  it  useful  is 
entitled  to  use  the  entire  combination.  Robert- 
son v.  Hill,  6  Fish.  Pat.  Cas.  465,  20  Fed.  Cas. 

No.  11,925. 

5.  Improvement  of  Patented  Invention  Does  Not 
Avoid  Infringement  —  England.  —  Lister  v. 
Leather,  8  El.  &  Bl.  1004,  92  E.  C.  L.  1004; 
Electric  Tel.  Co.  v.  Brett,  10  C.  B.  838,  70  E. 
C.  L.  838;  Unwin  v.  Heath,  16  C.  B.  713,  81 
E.  C.  L.  713,  5  H.  L.  Cas.  505;  United  Tele- 
phone Co.  v.  Harrison,  21  Ch.  D.  720. 

United  States. — O'Reilly  v.  Morse,  15  How. 
(U.  S.)  123;  McCormick  v.  Talcott.  20  How. 
(U.  S.)  405;  Blake  v.  Robertson,  94  U.  S.  733; 
Elizabeth  v.  American  Nicholson  Pavement 
Co.,  97  U.  S.  126;  Tilghman  v.  Proctor,  102  U. 
S.  707;  Clough  v.  Barker,  106  U.  S.  166;  Cant- 
rell  v.  Wallick,  117  U.  S.  689;  Morley  Sewing 
Mach.  Co.  v.  Lancaster,  129  U.  S.  263;  Hoyt 
v.  Home,  145  U.  S.  302;  Westinghouse  v. 
Boyden  Power  Brake  Co.,  170  U.  S.  537; 
Hobbs  v.  Beach,  1S0U.  S.  383;  National  Cash- 
Register  Co.  v.  American  Cash-Register  Co., 
47  Fed.  Rep.  212;  Goshen  Sweeper  Co.  v. 
Bissell  Carpet-Sweeper  Co.,  (C.  C.  A.)  72  Fed. 
Rep.  67;  Crown  Cork,  etc.,  Co.  v.  Aluminum 
Stopper  Co.,  (C.  C.  A.)  108  Fed.  Rep.  S45 ;  Gray 
v.  Tames,  Pet.  (C.  C.)  394,  10  Fed.  Cas.  No. 
5,718;  Brooks  v.  Bicknell,  3  McLean  (Q.  S.) 
251,  4  Fed.  Cas.  No.  1,944;  Woodworth  v. 
Rogers,  3  Woodb.  &  M.  (U.  S.)  135,  30  Fed. 
Cas.  No.  18,018;  Blanchard  v.  Reeves,  1  Fish. 
Pal.  Cas.  103,  3  Fed.  Cas.  No.  1,515;  Gorham 
v.  Mixter,  1  Am.  L.  J.  N.  S.  539,  10  Fed.  Cas. 
No.  5,626;  Colt  v.  Massachusetts  Arms  Co.,  1 
Fish.  Pat.  Cas.  108,  6  Fed.  Cas.  No.  3,030; 
Foss  v.  Herbert,  1  Biss.  (U.  S.)  121,  2  Fish. 
Pat.  Cas.  31,  9  Fed.  Cas.  No.  4,957;  Foster  v. 
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What  Constitutes  Infringement. 


tion  or  improvement  is  of  itself  patentable,1  or  has,  in  fact,  been  patented. 


Moore,  I  Curl.  (U.  S.)  279,  9  Fed.  Cas.  No. 
4,978;  Crehore  v.  Norton,  6  Fed.  Cas.  No.  3,381; 
Pitts  v.  Wemple,  6  McLean  (U.  S.)  558,  19  Fed. 
Cas.  No.  11. 195;  Carr  v.  Rice,  1  Fish.  Pat.  Cas. 
198,  5  Fed.  Cas.  No.  2,44.0;  Whipple  v.  Baldwin 
Mfg.  Co.,  4  Fish.  Pat.  Cas.  29,  29  Fed.  Cas. 
No.  17,514;  Conover  v.  Rapp,  4  Fish.  Pat.  Cas. 
57,  6  Fed.  Cas.  No.  3,124;  Waterbury  Brass 
Co.  v.  New  York,  etc.,  Brass  Co.,  3  Fish.  Pat. 
Cas.  43,  29  Fed.  Cas.  No.  17,256;  Howe  v. 
Morton,  1  Fish.  Pat.  Cas.  586,  12  Fed.  Cas. 
No.  6,769;  Singer  v.  Walmsley,  1  Fish.  Pat. 
Cas.  558,  22  Fed.  Cas.  No.  12,900;  Forbes  v. 
Barstow  Stove  Co.,  2  Cliff.  (U.  S.)  379,  9  Fed. 
Cas.  No.  4,923;  Stainthorp  v.  Humiston,  4  Fish. 
Pat.  Cas.  107;  Tilghman  v.  Mitchell,  2  Fish. 
Pat.  Cas.  518,  23  Fed.  Cas.  No.  14,043;  Cook 
v.  Howard,  4  Fish.  Pat.  Cas.  269,  6  Fed.  Cas. 
No.  3,160;  Chicago  Fruit  House  Co.  v.  Busch, 

2  Biss.  (U.  S.)  472.  5  Fed.  Cas.  No.  2,669;  Mc- 
Comb  v.  Brodie,  1  Woods  (U.  S.)  153,  15  Fed. 
Cas.  No.  8,708;  Piper  v.  Brown,  4  Fish.  Pat. 
Cas.  175;  American  Wood  Paper  Co.  v.  Glens 
Falls  Paper  Co.,  8  Blatchf.  (U.  S.)  513;  Decker 
v.  Griffith,  10  Blatchf.  (U.  S.)  343,  note,  7  Fed. 
Cas.  No.  3,724;  Converse  v.  Cannon,  2  Woods 
(U.  S.)  7,  6  Fed.  Cas-.  No.  3,144;  Blake  v. 
Robertson,  ir  Blatchf.  (U.  S.)  237;  De  Florez 
v.  Raynolds,  14  Blatchf.  (U.  S.)  505,  7  Fed. 
Cas.  No.  3,742;  Slar  Salt  Caster  Co.  v.  Cross- 
man.  4  Cliff.  (U.  S.)  568,  3  B.  &  A.  Pat.  Cas. 
281,  22  Fed.  Cas.  No.  13.321 ;  Turrell  v.  Spaeth, 

3  B.  &  A.  Pat.  Cas.  458,  24  Fed.  Cas.  No.  14,269; 
Wilt  v.  Grier,  5  Fed.  Rep.  450;  Pennington  v. 
King,  7  Fed.  Rep.  462;  Hobbs  v.  King,  8  Fed. 
Rep.  91;  Singer  Mfg.  Co.  v.  Henry  Stewart 
Mfg.  Co  ,  8  Fed.  Rep.  920;  California  Artificial 
Stone  Paving  Co.  v.  Molitor,  7  Sawy.  (U.  S.) 
190;  Corvallis  Fruit  Co.  v.  Curran,  7  Sawy. 
(U.  S.)  270;  Foye  v.  Nichols,  8  Sawy.  (U.  S.) 
201;  White  v.  Heath,  10  Fed.  Rep.  291;  Star 
Salt  Caster  Co.  v.  Alden,  10  Fed.  Rep.  555; 
Frost  v.  Marcus,  13  Fed.  Rep.  88;  Union  Stone 
Co.  v.  Allen,  14  Fed.  Rep.  354;  American  Bell 
Telephone  Co.  v.  Dolbear,  15  Fed.  Rep.  448; 
Zeun  v.  Kaldenberg,  16  Fed.  Rep.  539;  Hart- 
ford Woven-Wire  Mattress  Co.  v.  Peerless 
Wire  Mattress  Co.,  23  Fed.  Rep.  587;  Filley  v. 
Littlefield,  25  Fed.  Rep.  282;  Tate  v.  Thomas, 
27  Fed.  Rep.  306;  Royer  v.  Coupe,  29  Fed. 
Rep.  358;  Shaver  v.  Skinner  Mfg.  Co.,  30  Fed. 
Rep.  68;  Johnson  v.  Forty-Second  St.,  etc.,  R. 
Co.,  33  Fed.  Rep.  499;  Ligowski  Clay-Pigeon 
Co.  ?'.  American  Clay-Bird  Co.,  34  Fed.  Rep. 
328;  O'Brien  Bros.  Mfg.  Co.  v.  Peoria  Plow 
Co.,  34  Fed.  Rep.  786;  Baldwin  v.  T.  G.  Con- 
way Co.,  35  Fed.  Rep.  519;  Shive  v.  Keystone 
Standard  Watch  Co.,  41  Fed,  Rep.  434;  Brush 
Electric  Co.  v.  Western  Electric  Light,  etc., 
Co.,  43  Fed.  Rep.  533;  Celluloid  Mfg.  Co.  v. 
Arlington  Mfg  Co.,  44  Fed.  Rep.  81;  Wirt  v. 
Hicks,  45  Fed.  Rep.  256;  National  Typo- 
graphic Co.  v.  New  York  Typograph  Co.,  46 
Fed.  Rep.  114;  Norton  v.  Jensen,  (C.  C.  A.) 
49  Fed.  Rep.  869;  Brown  Mfg.  Co.  v.  Mast,  53 
Fed.  Rep.  578;  Roberts  v.  H.  P.  Nail  Co.,  53 
Fed.  Rep.  917;  Riker  v.  Crocker- Wheeler 
Motor  Co.,  54  Fed.  Rep.  519;  Hollaway  v. 
Dow,  54  Fed.  Rep.  511;  Pittsburgh  Reduction 
Co.  v.  Cowles  Electric  Smelting,  etc.,  Co.,  55 
Fed.  Rep.  301;  Mergenthaler  Linotype  Co.  v. 


Press  Pub.  Co.,  57  Fed.  Rep.  502;  Stoncmetz 
Printers  Machinery  Co.  v.  Brown  Folding 
Mach.  Co.,  57  Fed.  Rep.  601,  affirmed  (C.  C. 
A.)  58  Fed.  Rep.  571;  International  Postal 
Supply  Co.  v.  Groth,  57  Fed.  Rep.  658;  Norton 
v,  Wheaton,  57  Fed.  Rep.  927;  American  Bell 
Tel.  Co.  v.  Brown  Telephone,  etc.,  Co.,  58  Fed. 
Rep.  409;  Gilbert  v.  Reinhardt  Numbering 
Mach.  Co.,  58  Fed.  Rep.  975;  Westinghouse 
v.  New  York  Air-Brake  Co.,  59  Fed.  Rep.  581; 
Simmons  v.  Standard  Oil  Co.,  62  Fed.  Rep. 
928;  Western  Electric  Co.  v.  Home  Telephone 
Co.,  85  Fed.  Rep.  649;  Welsbach  Light  Co.  v. 
Sunlight  Incandescent  Gas  Lamp  Co.,  87  Fed. 
Rep.  221;  Bowers  v.  Pacific  Coast  Dredging, 
etc.,  Co.,  99  Fed.  Rep.  745;  John  R.  Williams 
Co.  v.  Miller,  etc.,  Mfg.  Co.,  107  Fed.  Rep. 
290. 

Wisconsin.  —  Tecktonius  v.  Scott,  no  Wis. 
441. 

TJselessness  of  Original  Invention  Does  Not 
Affect  Question.  —  Gray  v.  James,  Pet.  (C.  C.) 
394,  10  Fed.  Cas.  No.  5,718;  Turrell  v.  Spaeth, 

3  B.  &  A.  Pat.  Cas.  458,  24  Fed.  Cas.  No. 
14  269. 

Commercial  Failure  of  Earlier  Invention  does 
not  affect  the  question.  Clement  Mfg.  Co.  v. 
Upson,  etc.,  Co.,  50  Fed.  Rep.  538. 

1.  Patentability  of  Additional  Improvements 
Does  Not  Affect  Question  —  England.  —  Proctor 
v.  Bennis,  36  Ch.  D.  740;  Electric  Tel.  Co.  v. 
Brett,  10  C.  B.  838,  70  E.  C.  L.  838. 

United  States.  ■ —  McCormick  v.  Talcott,  20 
How.  (U.  S.)  405;  Tilghman  v.  Proctor,  102  U. 
S.  707;  Clough  v.  Barker,  106  U.  S.  166;  Mot- 
ley Sewing  Mach.  Co.  v.  Lancaster,  129  U.  S. 
263;  Crown  Cork,  etc.,  Co.  v.  Aluminum  Stop- 
per Co.,  (C.  C.  A.)  108  Fed.  Rep.  845;  Sloal  v. 
Spring,  22  Fed.  Cas.  No.  12,948^/  Foss  v.  Her- 
bert, 1  Biss.  (U.  S.)  121,  9  Fed.  Cas.  No.  4,957; 
Crehore  v.  Norton,  6  Fed.  Cas.  No.  3,381; 
Pitts  v.  Wemple,  6  McLean  (U.  S.)  558,  19  Fed. 
Cas.  No.  11,195;  Singer  v.  Walmsley,  1  Fish. 
Pat.  Cas.  558,  22  Fed.  Cas.  No.  12,900;  Tilgh- 
man v.  Mitchell,  2  Fish.  Pat.  Cas.  518.  23  Fed. 
Cas.  No.  14,043;  Cook  v.  Howard,  4  Fish.  Pal. 
Cas.  269,  6  Fed.  Cas.  No.  3, 160;  Piper  v.  Brown, 

4  Fish.  Pat.  Cas.  175;  Decker  v.  Giiffith,  10 
Blatchf.  (U.  S.)  343,  note,  7  Fed.  Cas.  No. 
3,724;  Converse  v.  Cannon,  2  Woods  (U.  S.)  7, 
6  Fed.  Cas.  No.  3,144;  Will  v.  Grier,  5  Fed. 
Rep.  450;  Hobbs  v.  King,  8  Fed.  Rep.  91; 
Singer  Mfg.  Co.  v.  Henry  Stewart  Mfg.  Co.,  8 
Fed.  Rep.  920;  White  v.  Heath,  10  Fed.  Rep. 
291;  Zeun  v  Kaldenberg,  16  Fed.  Rep.  539; 
Tate  v.  Thomas,  27  Fed.  Rep.  306;  Norton  v. 
Jensen,  (C.  C.  A.)  49  Fed.  Rep.  859;  Smith  v. 
Uhrich,  94  Fed.  Rep.  865. 

2.  Patentee  of  Improvement  Cannot  Use  Origi- 
nal Invention — England.  —  Lister  v.  Leather, 
8  El.  &  Bl.  1004,  92  E.  C.  L.  1004. 

United  States.  —  Cantrell  v.  Wallick,  117  U. 
S.  689;  Goshen  Sweeper  Co.  v.  Bissell  Carpet- 
Sweeper  Co.,  (C.  C.  A.)  72  Fed.  Rep.  67;  Fos- 
ter v.  Moore,  1  Curt.  (U.  S.)  279,  g  Fed.  Cas. 
No.  4,978;  Waterbury  Brass  Co.  v.  New  York, 
etc..  Brass  Co.,  3  Fish.  Pat.  Cas.  43,  29  Fed. 
Cas.  No.  17,256;  Conover  v.  Rapp,  4  Fish.  Pat. 
Cas.  57,  6  Fed.  Cas.  No.  3,124;  Cook  v.  How- 
ard,  4  Fish.  Pat.  Cas.  269,  6  Fed.  Cas.  No. 
3,160;  Pennington  v.  King,  7  Fed.  Rep.  462; 
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This  rule,  however,  does  not  permit  an  improver  of  a  known  machine  to  hold 
as  an  infringer  the  inventor  of  a  substantially  different  improvement.1 

(b)  Use  of  Patented  Improvement  by  Original  Patentee.  —  A  prior  patentee  is  not 
entitled  to  use  a  patented  improvement  of  his  invention  without  the  consent 
of  the  patentee  thereof.2 

(9)  Comparative  Superiority  or  Inferiority  of  Infringing  Device —  (a)  In 
General.  —  The  comparative  utility  of  two  machines  or  processes  is  not  an 
absolute  test  of  infringement;  nor  does  comparative  superiority  or  inferiority 
necessarily  import  noninfringement.3  Hence  a  device  may  be  an  infringe- 
ment of  a  patented  invention,  even  though  on  the  one  hand  it  is  better,4 
simpler,5  cheaper,6  or  productive  of  better  results;  7  or  on  the  other  hand  is 
inferior  in  its  structure,8  usefulness, 9  operation,10  or  results.11 

(b)  As  Tending  to  Establish  Diversity.  —  It  has  been  held,  however,  that  the  fact 
that  the  result  of  the  mechanism  of  the  alleged  infringing  device  is  greatly 
superior  to  that  of  the  patented  device  may  be  considered  as  tending  to  show 
that  there  is  a  substantial  difference  between  the  two.18 

b.  Specific  Acts  of  Infringement  —  (1)  Making,  Using,  or  Selling 
Patented  Invention  in  General  —  (a)  General  Pule.  —  Three  exclusive  rights  are 
secured  to  a  patentee  by  his  letters  patent,  viz.,  the  right  to  make  his  inven- 
tion, the  right  to  use  it,  and  the  right  to  vend  it  to  others  to  be  used.  Broadly 


Union  Stone  Co.  v.  Allen,  14  Fed.  Rep.  353; 
Royer  v.  Coupe,  29  Fed.  Rep.  358;  Bowers  v. 
Pacific  Coast  Dredging,  etc.,  Co.,  99  Fed. 
Rep.  745. 

Massachusetts.  —  Jackson  v.  Allen,  120 
Mass.  64. 

1.  See  supra,  this  section,  Use  of  Equivalents 

—  As  Affected  by  Nature  of  Invention. 

2.  Patentee  Cannot  Use  Patented  Improvement 
of  His  Invention. —  Blake  v.  Robertson,  94  U. 
S.  733;  Cantrell  v.  Wallick,  117  U.  S.  6S9; 
Gray  v.  James,  Pet.  (C.  C.)  394;  Crehore  v. 
Norton,  6  Fed.  Cas.  No.  3,38r;  Pitts  v.  Wem- 
ple,  6  McLean  (U.  S.)  558,  19  Fed.  Cas.  No. 
n.rgs;  Whipple  u.  Baldwin  Mfg.  Co.,  4  Fish. 
Pat.  Cas.  29,  29  Fed.  Cas.  No.  I7,5T4;  Slar 
Salt  Caster  Co.  v.  Crossman,  4  Cliff.  (U.  S.) 
568,  22  Fed.  Cas.  No.  13,321;  Royer  v.  Coupe, 
29  Fed.  Rep  358;  Bowers  v.  Pacific  Coast 
Dredging,  etc  ,  Co  ,  99  Fed.  Rep.  745. 

3.  Utility  Not  Test  of  Infringement.  —  Crown 
Cork,  etc.,  Co.  v.  Aluminum  Stopper  Co.,  (C. 
C.  A.)  108  Fed.  Rep.  845;  Pitts  v.  Wemple,  1 
Biss.  (U.  S.)  89,  19  Fed.  Cas.  No.  11,194.  See 
also  Fruit  Cleaning  Co.  v.  Fresno  Home-Pack- 
ing Co.,  94  Fed.  Rep.  845. 

4.  Better  and  More  Useful  Device  May  Infringe. 

—  Alden  v.  Dewey,  r  Story  (U.  S.)  335,  1  Fed. 
Cas.  No.  153;  Howe  v.  Morton,  1  Fish.  Pat. 
Cas.  586,  12  Fed.  Cas.  No.  6,769;  Odiorne  v. 
Denney,  3  B.  &  A.  Pat.  Cas.  287,  18  Fed.  Cas. 
No.  io,43T;  McComb  v.  Brodie,  I  Woods  (U. 
S.)  153,  15  Fed.  Cas.  No.  8,708;  Roosevelt  v. 
Law  Tel.  Co.,  33  Fed.  Rep.  505;  Whiiely  v. 
Fadner,  73  Fed.  Rep.  486. 

6.  Simpler  Device  May  Infringe.  —  Crown  Cork, 
etc.,  Co.  v.  Aluminum  Stopper  Co.,  (C.  C.  A.) 
108  Fed.  Rep.  845;  Odiorne  v.  Denney,  3  B.  & 
A.  Pat.  Cas.  287,  18  Fed.  Cas.  No.  10,431; 
Evory  v.  Burt,  15  Fed.  Rep.  112;  National 
Typographic  Co.  v.  New  York  Typograph  Co., 
46  Fed.  Rep.  IT4. 

6.  Cheaper  Device  May  Infringe.  —  Odiorne  v. 
Denney,  3  B.  &  A.  Pat.  Cas.  287,  18  Fed.  Cas. 
No.  10,431;  Evory  v.  Burt,  15  Fed.  Rep.  112. 


7.  Device  Superior  in  Result  May  Infringe.  — 

Crown  Cork,  etc..  Co.  v.  Aluminum  Stopper 
Co.,  (C.  C.  A.)  108  Fed.  Rep.  845;  Tatham  v. 
Le  Roy,  2  Blatchf.  (U.  S.)  474,  23  Fed.  Cas. 
No.  13,760;  Waterbury  Brass  Co.  v.  New  York, 
etc.,  Brass  Co.,  3  Fish.  Pat.  Cas.  43,  29  Fed. 
Cas.  No.  17,256;  Union  Paper  Bag  Mach.  Co. 
o.  Pultz,  etc.,  Co.,  15  Blatchf.  (U.  S.)  :6o,  24 
Fed.  Cas  No.  14.392. 

8.  Device  Structurally  Inferior  May  Infringe. 

—  Cawood  Patent,  94  U.  S.  695;  Heath  v. 
Greene,  (C.  C.  A.)  91  Fed.  Rep.  792.  reversing 
75  Fed.  Rep.  405;  Roberts  v.  Harnden,  2  Cliff. 
(U.  S.)  500.  20  Fed.  Cas.  No.  11,903;  Chicago 
Fruit  House  Co.  v.  Busch,  2  Biss.  (U.  S.)  472, 
5  Fed.  Cas.  No.  2.669;  Westinghouse  v.  New 
York  Air-Brake  Co.,  59  Fed.  Rep.  5S1. 

9.  Less  Useful  Device  May  Infringe.  —  King 
Ax  Co.  v.  Hubbard,  (C.  C.  A.)  97  Fed.  Rep. 
795;  Blanchard  v.  Beeis,  2  Blatchf.  (U.  S.)  4ti, 
3  Fed.  Cas.  No.  1,506;  Edison  Electric  Light 
Co.  *.  Waring  Electric  Co.,  59  Fed.  Rep.  358, 
affirmed  (C.  C.  A.)  69  Fed.  Rep.  645;  Whitely 
v.  Fadner.  73  Fed.  Rep.  486;  Smith  v.  Uhrich, 
94  Fed.  Rep.  865.  Compare  Engle  Sanitary, 
etc.,  Co.  v.  Elwood,  73  Fed.  Rep.  484. 

10.  Device  Operating  Less  Perfectly  May  Infringe. 

—  Heap  v.  Greene,  (C.  C.  A.)  91  Fed.  Rep.  792; 
Roberts  v.  Harnden,  2  Cliff.  (U.  S.)  500,  20 
Fed.  Cas.  No.  11,903;  Pullman's  Palace  Car 
Co.  v.  Boston,  etc.,  R.  Co.,  44  Fed.  Rep.  195; 
Cimiotti  Unhairing  Co.  v.  Bowsky,  95  Fed. 
Rep.  474. 

11.  Device  Inferior  in  Result  May  Infringe.  — 

Sewall  v.  Jones,  91  U.  S.  171 ;  Howe  v.  Abbott. 
2  Story  (U.  S.)  190,  12  Fed.  Cas.  No.  6,766; 
Forbes  v.  Barstow  Stove  Co.,  2  Cliff.  (U.  S.) 
379,  9  Fed.  Cas.  No.  4,923;  Chicago  Fruit 
House  Co.  v.  Busch,  2  Biss.  (U.  S.)  472.  5  Fed. 
Cas.  No.  2,669;  Hubbard  v.  King  Ax  Co.,  89 
Fed.  Rep.  713. 

12.  Evidence  of  Substantial  Difference. — Singer 
v,  Walmsley,  1  Fish.  Pat.  Cas.  55S,  22  Fed. 
Cas.  No.  12,900.  See  also  Smith  v.  Woodruff, 
6  Fish.  Pat.  Cas.  476,  22  Fed.  Cas.  No.  13.128a. 
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speaking,  it  is  an  infringement  to  invade  any  one  of  these  rights.1 

(b)  Making.  — The  prohibition  against  making  is  as  applicable  to  machines 
as  to  compositions  of  matter.2  It  is  an  infringement  to  make  for  use, 
although  the  invention  is  not  used,3  or  is  not  used  by  the  maker;  4  or  to  make 
for  sale,  though  no  sale  is  actually  effected ;  5  or  to  make  for  sale  abroad.8 

The  Manufacture  of  a  Part  of  a'  Patented  Article  During  the  Term  of  a  Patent  with  the 
intent  of  incorporating  it  in  the  patented  article  immediately  upon  the  expi- 
ration of  the  patent  is  not  an  infringement,  since  infringement  cannot  take 
place  until  the  thing  is  completed;7  but  the  sale  after  the  expiration  of  a 
patent  of  an  article  illegally  manufactured  while  the  patent  was  in  force  is  an 
infringement.8 

(c)  Using  —  aa.  In  General.  —  The  unauthorized  use  of  a  patented  invention 
is  an  infringement  even  though  it  was  made  by  a  third  person.9  Where  arti- 
cles containing  infringements  of  a  device  patented  in  England  were  imported 
from  a  foreign  country  and  stored  temporarily  in  England  before  being 
exported  to  Scotland,  to  which  country  the  patent  did  not  extend,  it  was 
held  that  there  was  a  user  in  England  amounting  to  infringement  of  the 
English  patent.10 

bb.  By  Foreign  and  Domestic  Vessels.  —  The  use  by  a  foreign  vessel  in  a  United 
States  port  of  a  patented  article  lawfully  procured  in  a  foreign  port  does  not 
infringe  the  United  States  patent ;  11  but  in  the  case  of  an  American  vessel,  the 
unauthorized  use  on  the  high  seas,  even,  of  an  article  patented  in  the  United 
States,  is  an  infringement.12 

(d)  Selling  —  aa.  In  General.  —  An  unauthorized  sale  is  an  infringement, 
although  the  article  was  made  by  another  person.13    But  the  sale  of  materials 


1.  Infringement  May  Be  by  Making,  or  Using, 
or  Selling. —  Brooks  v.  Bicknell,  3  McLean 
(U.  S.)  250,  4  Fed.  Cas.  No.  1,944;  Rich  v. 
Lippincott,  2  Fish.  Pat.  Cas.  r,  20  Fed.  Cas. 
No.  11,758;  Haselden  v.  Ogden,  3  Fish.  Pat. 
Cas.  378,  11  Fed.  Cas.  No.  6,190;  Locomotive 
Engine  Safety  Truck  Co.  v.  Erie  R.  Co.,  10 
Blatchf.  (U.  S.)  292;  Tuttle  v.  Matthews,  28 
Fed.  Rep.  98.  See  also  Birdsell  v.  Shaliol,  112 
U.  S.  485. 

2.  Making  Applies  to  Machine.  —  Whittemore 
v.  Cutter,  1  Gall.  (U.  S.)42g,  29  Fed.  Cas.  No. 
17.600.  See  also  Brooks  v.  Bicknell,  3  McLean 
(U.  S.)  250,  4  Fed.  Cas.  No.  1.944. 

3.  Making  Without  Use.  —  Bloomer  v.  Gilpin, 
4  Fish.  Pat.  Cas.  50,  3  Fed.  Cas.  No.  1,558; 
Carter  v.  Baker,  I  Sawy.  (U.  S.)  512,  5  Fed. 
Cas.  No.  3,472;  Butz  Thermo-Electric  Regu- 
lator Co.  v.  Jacobs  Electric  Co.,  36  Fed.  Rep. 
191. 

Making  and  Selling  Useless  Part,  not  sold  to 
be  used,  and  not  used,  in  infringing  structure, 
is  not  infringement.  Campbells.  Kavanaugh, 
11  Fed.  Rep.  83. 

4.  Making  Without  Use  by  Maker.  —  Haselden 
v.  Ogden,  3  Fish.  Pat.  Cas.  378,  11  Fed.  Cas. 
No.  6,190. 

5.  Making  Without  Sale.  —  Oxley  v.  Holden, 
8  C.  B.  N.  S.  666,  98  E.  C.  L.  666;  Bloomer  v. 
Gilpin,  4  Fish.  Pat.  Cas.  50,  3  Fed.  Cas.  No. 
1,558,  Carter  v.  Baker,  1  Sawy.  (U.  S.)  512,  5 
Fed.  Cas.  No.  2,472. 

6.  Making  for  Sale  Abroad.  —  Ketchum  Har- 
vester Co.  v.  Johnson  Harvester  Co.,  8  Fed. 
Rep.  586. 

7.  White  v.  Walbridge,  46  Fed.  Rep.  526. 
Compare  Fryer  v.  Mutual  L.  Ins.  Co.,  30  Fed. 
Rep.  787,  holding  that  infringement  of  a  com- 
bination patent  is  complete  when  the  parts  are 
made,  before  they  are  joined  together. 


8.  American  Diamond  Rock  Boring  Co.  v. 
Sheldon,  1  Fed.  Rep.  870. 

9.  Unauthorized  Use  Is  Infringement. —  Hawes 
v.  Washburne,  5  Pat.  Off.  Gaz.  491,  n  Fed. 
Cas.  No.  6,242;  Haselden  v.  Ogden,  3  Fish. 
Pat.  Cas.  378,  11  Fed.  Cas.  No.  6,190.  See 
also  Allington,  etc.,  Mfg.  Co.  v.  Booth,  (C.  C. 
A.)  78  Fed.  Rep.  878,  affirmed  72  Fed.  Rep. 
772;  Bresnahan  v,  Tripp  Giant  Leveller  Co., 
(C.  C.  A.)  102  Fed.  Rep.  899;  United  Nickel 
Co.  v.  Central  Pac.  R.  Co.,  36  Fed.  Rep.  186; 
Jonathan  Mills  Mfg.  Co.  v.  Whitehurst,  56 
Fed.  Rep.  589.  Compare  Blanchard's  Gun 
Stock  Turning  Factory  v.  Jacobs,  2  Blatchf. 
(U.  S.)  69,  3  Fed.  Cas.  No.  1,520. 

Where  a  Well  Was  Driven  According  to  an  In- 
fringing Process,  it  was  held  that  its  use  to  ob- 
tain a  supply  of  water  was  an  infringement, 
although  the  user  neither  paid  for  driving  the 
well  nor  procured  it  to  be  driven.  Andrews 
v.  Cross,  8  Fed.  Rep.  269. 

10.  Neilson  v.  Betts,  L.  R.  5  H.  L.  1,  affirmed 
L.  R.  3  Ch.  429. 

11.  Use  by  Foreign  Vessel.  —  Brown  v.  Du- 
chesne, ig  How.  (U.  S.)  193. 

In  England  a  contrary  doctrine  was  laid  down 
prior  to  the  passage  of  the  Act  15  &  16  Vict., 
c.  83.    Caldwell  v.  Vanviissengen,  9  Hare  415. 

12.  Use  by  American  Vessel.  —  Gardiner  v. 
Howe,  2  Cliff.  (U.  S.)  462,  9  Fed.  Cas.  No.  5,219. 

13.  Mere  Sale  Infringement.  —  Haselden  v. 
Ogden,  3  Fish.  Pat.  Cas.  378,  11  Fed.  Cas.  No. 
6,iqo. 

Advertising  and  Offering  for  Sale  may  author- 
ize injunction.  Thomson-Houston  Electric  Co. 
v.  Kelsey  Electric  R.  Specialty  Co.,  (C.  C.  A.) 
75  Fed.  Rep.  1005;  Thomson-Houston  Electric 
Co.  v.  Ohio  Brass  Co.,  78  Fed.  Rep.  139; 
American  Bell  Telephone  Co.  v.  Globe  Tele- 
phone Co.,  31  Fed.  Rep.  729;  White  v.  Hunter, 
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for  a  patented  machine  is  not  an  infringement,  unless  it  is  for  the  purpose, 
and  with  the  intent,  of  violating  the  patentee's  rights.1 

66.  Patented  Article  Purchased  Abroad.  —  It  is  an  infringement  to  sell  in  the 
United  States  a  patented  article  purchased  in  a  foreign  country  from  one  not 
claiming  under  the  United  States  patentee,2  even  though  the  purchase  was 
made  from  a  person  authorized  to  sell  in  such  foreign  country.3  But  the  sale 
in  the  United  States  of  an  article  purchased  abroad  from  the  United  States 
patentee  is  not  an  infringement,4  unless  the  purchase  was  coupled  with  a 
restriction  forbidding  use  or  sale  in  the  United  States.5 

cc.  Product  of  Patented  Machine  or  Process.  —  A  patent  for  a  machine  or  pro- 
cess alone  is  not  violated  by  a  sale  of  the  product  of  an  infringing  machine 
or  process,6  nor  does  the  sale  of  a  device  infringe  a  patent  for  its  use.7 

dd.  Goods  Embodying  Patented  Design.  —  The  sale,  during  the  life  of  a  design- 
patent,  of  goods  to  which  an  infringing  design  has  been  applied,  is  an  infringe- 
ment even  though  the  goods  were  manufactured  or  the  design  was  applied 
thereto  before  the  granting  of  the  patent.8 

ee.  When  Sale  Procured  by  Patentee.  —  A  sale  procured  by  an  agent  of  the 
patentee  is  not  an  infringement  per  se,  but  when  made  in  the  usual  course  of 
business  may  be  evidence  of  sales  to  others.9 

(2)  Experimental  Making  or  Using.  — The  experimental  making  or  using 
of  a  patented  invention  for  the  sole  purpose  of  gratifying  curiosity  or  a  philo- 
sophical taste,  or  for  mere  amusement,  is  not  an  infringement.10  This  rule, 
however,  cannot  be  invoked  for  the  protection  of  one  who  uses  a  patented 
invention  in  the  ordinary  course  of  his  business,  or  who  derives  a  profit  from 
the  results  of  its  so-called  experimental  use, 11  even  though  the  patentee  has 


47  Fed.  Rep.  8ig.  But  see  Minter  v.  Willians, 
4  Ad.  &  El.  251,  31  E.  C.  L.  63,  holding  that 
exposing  to  sale  is  not  of  itself  an  infringement. 

1.  Sale  of  Materials.  —  Sawin  v.  Guild,  1  Gall. 
(U.  S.)  485,  21  Fed.  Cas.  No.  12,391;  Steam 
Stone-Cutter  Co.  v.  Sheldons,  21  Fed.  Rep. 
875. 

Execution  Sale  of  Materials  by  Sheriff  Not  In- 
fringement.—  Sawin  v.  Guild,  1  Gall.  (U.  S.) 
485,  21  Fed.  Cas.  No.  12,391. 

The  Sale  of  the  Component  Parts  of  a  Machine, 
in  such  shape  that  they  can  easily  be  put  to- 
gether by  any  one,  violates  an  injunction  re- 
straining the  sale  of  the  complete  machine. 
United  Telephone  Co.  i>.  Dile,  25  Ch.  D.  778. 

2.  Sale  of  Article  Purchased  Abroad.  —  Boesch 
v.  Graff,  133  U.  S.  697;  Dickerson  v.  Tinling, 
(C.  C.  A  )  84  Fed.  Rep.  192:  Goodyear  Cen- 
tral R.  Co.,  2  Wall.  Jr.  (C.  C.)  365,  10  Fed.  Cas. 
No.  5,563;  Graff  v.  Boesch,  33  Fed.  Rep.  279. 

Same  Rule  Applies  in  England.  —  Elmslie  v. 
Boursier,  L.  R.  9  Eq  217;  Von  Heyden  v. 
Neustadt,  14  Ch.  D.  230. 

An  Infringing  Article  Mailed  in  a  Foreign 
Country  by  the  manufacturer  does  not  come 
within  this  rule,  the  sale  and  delivery  having 
taken  place  in  such  foreign  country.  Badische 
Anilin,  etc.  Fabrik  v.  Basle  Chemical  Works, 
77  L.  T.  N.  S.  573;  Badische  Anilin,  etc., 
Fabrik  v.  Johnson,  (1897)  2  Ch.  322. 

8.  Article  Purchased  from  Foreign  Patentee.  — 
Boesch  v.  Graff,  133  U.  S.  697;  Graff  v.  Boesch, 
33  Fed.  Rep.  279. 

4.  Article  Purchased  from  United  States  Pat- 
entee.—  Holiday  v.  Mattheson,  24  Fed.  Rep. 
185.  See  also  Betts  v.  Willmott,  L.  R.  6  Ch. 
239. 

5.  Violation  of  Restriction  Against  Importation. 
—  Dickerson  v.  Matheson,  (C.  C.  A.)  57  Fed 


4S0 


Rep.  524,  affirming  50  Fed.  Rep.  73;  Dickerson 
v.  Tinling,  (C.  C.  A.)  84  Fed.  Rep.  192. 

6.  Sale  of  Product.  —  Merrill  v.  Yeomans,  94 
U.  S.  568;  Welsbach  Light  Co.  v.  Union  In- 
candescent Light  Co.,(C.  C.  A.)  101  Fed.  Rep. 
131;  Boyd  //.  Brown,  3  McLean  (U.  S.)  295,  3 
Fed.  Cas.  No.  1,747;  Boyd  v.  M'Alpin,  3  Mc- 
Lean (U.  S.)  427;  Goodyear  v.  Central  R.  Co., 
2  Wall.  Jr.  (C.  C.)  356,  10  Fed.  Cas.  No.  5.563. 

A  Purchaser  of  the  Product  does  not  infringe 
the  patent  for  the  machine  or  process.  Kep- 
linger  v.  De  Young,  10  Wheat.  (U.  S.)  358; 
Brown  v.  District  of  Columbia,  3  Mackey  (D. 
C.)  502. 

7.  Sale  Does  Not  Violate  Patent  for  Use.  —  Key- 
stone Bridge  Co.  v.  Phoenix  Iron  Co.,  5  Fish. 
Pat.  Cas.  468,  14  Fed.  Cas.  No.  7,751. 

8.  Pirkl  v.  Smith,  42  Fed.  Rep.  410. 

9.  Sale  Procured  by  Patentee's  Agent.  —  Byam 
v.  Bullard,  I  Curl.  (U  .  S.)  100,  4  Fed.  Cas. 
No.  2,262;  De  Florez  z\  Raynolds,  14  Blatchf. 
(U.  S.)  505;  Dryfoos  v.  Friedman,  18  Fed.  Rep. 
824. 

10.  Experimental  Making  or  Using  Not  Infringe- 
ment. —  Frearson  v.  Loe,  9  Ch.  D.  4S;  Poppen- 
husen  v.  Falke,  4  Blatchf.  (U.  S.)  493,  19  Fed. 
Cas.  No.  11,279;  Bonsack  Mach.  Co.  v.  Under- 
wood, 73  Fed.  Rep  206.  See  also  Whittemore 
v.  Cutter,  1  Gall.  (U.  S.)  429,  29  Fed.  Cas.  No. 
17,600.  Compare  Albright  v.  Celluloid  Har- 
ness-Trimming Co.,  2  B.  &  A.  Pat.  Cas.  629, 
holding  that  such  use  is  technically  an  in- 
fringement authorizing  an  injunction,  even 
though  there  is  no  ground  for  damages. 

Making  and  Exhibiting  at  a  Mechanical  Fair  is 
not  infringemenl  per  se.  Standard  Measuring 
Mach.  Co.  v.  Teigue,  15  Fed.  Rep.  3no. 

11.  Use  in  Business  or  for  Profit  Is  Not  Experi- 
mental Use. —  Frearson  v.  Loe   9  Ch.  D.  48; 
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publicly  offered  to  sell  licenses.1  Indeed,  if  the  use  is  of  advantage  to  the 
user,  it  need  not  necessarily  be  profitable  in  order  to  fall  without  the  rule 
permitting  experimental  use.2 

(3)  Repairing  or  Reconstructing  Worn-out  Article  —  (a)  By  Authorized  User. — 
Where  a  machine  is  patented  as  a  whole,  one  who  has  the  right  to  use,  but 
not  the  right  to  construct,  may,  so  long  as  the  identity  of  the  machine  is  not 
destroyed,  make  repairs  or  replace  the  worn-out  parts,3  but  can  neither  build 
a  new  machine,  nor  reconstruct  an  old  one  under  the  guise  of  repairs.4 

If  a  Part  of  a  Machine  Is  Patented  Separately,  it  cannot  be  replaced  without  the 
consent  of  the  patentee.5 

Replacement  of  Temporary  Part.  —  But  a  part  which,  although  necessary  to  the 
operation  of  a  machine,  is  temporary  in  its  relation  to  the  whole  structure, 
and  which  the  inventor  contemplated  v/ould  have  to  be  renewed  at  intervals, 
may  be  replaced,6  even  though  it  is  novel,  and  covered  by  the  claims  of  the 
patent.7 

(b)  By  Purchaser  of  Old  Parts.  —  The  purchaser  of  the  parts  of  a  patented  article 
which  has  been  taken  to  pieces  has  no  right  to  reconstruct  and  use  or  sell  the 
article.8 

(4)  Making  and  Selling  to  Licensee  or  Repairer.  —  It  is  not  an  infringement 
to  manufacture  and  sell  to  a  licensee,9  or  to  a  person  entitled  to  make  repairs.10 

(5)  Unlawful  Possession  of  Patented  Article.  —  Mere  possession,  when 
unlawful,  may  be  sufficient  to  justify  an  injunction  restraining  use,  whether 


Poppenhusen  v.  New  York  Gutta  Percha 
Comb  Co.,  2  Fish.  Pat.  Cas.  62,  19  Fed.  Cas. 
No.  11,283;  Poppenhusen  v.  Falke,  4  Blatchf. 
(U.  S.)  493,  19  Fed.  Cas.  No.  11,279;  Bonsack 
Mach.  Co.  v.  Underwood,  73  Fed.  Rep.  206; 
Cimiotti  Unhairing  Co.  v.  Derboklow,  87  Fed. 
Rep.  997;  U.  S.  Mitis  Co.  v.  Carnegie  Sleel 
Co.,  89  Fed.  Rep.  343. 

1.  Clerk  v.  Tannage  Patent  Co.,  (C.  C.  A.) 
84  Fed.  Rep.  643. 

2.  Use  by  a  Teacher  for  Instruction  is  infringe- 
ment. United  Telephone  Co.  v.  Sharpies,  29 
Ch.  D.  164. 

Use  by  the  United  States  Army  of  a  large  quan- 
tity of  patented  articles  for  "  huge  experi- 
ment "  is  infringement.  Palmer  v.  U.  S.,  20 
Ct.  CI.  437- 

3.  Replacement   of  Parts   and  Repairing.  — 

Thomson- Houston  Electric  Co.  v.  Kelsey 
Electric  R.  Specialty  Co.,  (C.  C.  A.)  75  Fed. 
Rep.  1005;  Shickle,  etc.,  Iron  Co.  v.  St.  Louis 
Car-Coupler  Co.,  (C.  C.  A.)  77  Fed.  Rep.  73g; 
Bicknell  v.  Todd,  5  McLean  (U.  S)  236; 
Aiken  v.  Manchester  Print  Works,  2  Cliff.  (U. 
S.)  43:;,  1  Fed.  Cas.  No.  113;  Union  Metallic 
Cartridge  Co.  v.  U.  S.  Cartridge  Co.,  2  B.  & 
A.  Pat.  Cas.  593;  Gottfried  v.  Conrad  Seipp 
Brewing  Co.,  8  Fed.  Rep.  322;  Singer  Mfg. 
Cr>.  v.  Springfield  Foundry  Co.,  34  Fed.  Rep. 
393;  Alaska  Packers'  Assoc.  v.  Pacific  Steam 
Whaling  Co.,  93  Fed.  Rep.  672,  affirmed  in  (C. 
C.  A.)  100  Fed.  Rep.  462. 

That  the  Repairs  Somewhat  Change  the  Mode  of 
Operation  of  the  machine  does  not  affect  the 
question.  Young  v.  Foerster,  37  Fed.  Rep. 
204. 

4.  Building  New  Machine  or  Rebuilding  Old 
One.  —  Wilson  v.  Simpson,  9  How.  (U.  S.)  109; 
Thomson-Houston  Electric  Co.  v.  Kelsey 
Electric  R.  Specialty  Co.,  (C.  C.  A.)  75  Fed. 
Rep.  1005;  Shickle,  etc..  Iron  Co.  v.  St.  Louis 
Car-Coupler  Co.,  (C.  C.  A.)  77  Fed.  Rep.  739; 
Bicknell  v.  Todd,  5  McLean  (U.  S.)  236,  3 
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Fed.  Cas.  No.  1,389;  Baldwin  v.  Sibley,  1 
Cliff.  (U.  S.)  150;  Goodyear  Dental  Vulcanite 
Co.  v  Preterre,  15  Blatchf.  (U.  S.)  274,  3  B.  & 
A.  Pat.  Cas.  471,  10  Fed.  Cas.  No.  5,596; 
Alaska  Packers'  Assoc.  v.  Pacific  Steam  Whal- 
ing Co.,  93  Fed.  Rep.  672,  affirmed  in  (C.  C. 
A.)  100  Fed.  Rep.  462. 

Replacement  of  Part  Is  Reconstruction,  if  such 
part  is  essential  to  the  integrity  of  the  struc- 
ture. Davis  Electrical  Works  v.  Edison  Elec- 
tric Light  Co.,  (C.  C.  A.)  60  Fed.  Rep.  276, 
affirming  58  Fed.  Rep.  878. 

5.  Replacement  of  Patented  Part.  —  Shickle, 
etc..  Iron  Co.  v.  St.  Louis  Car-Coupler  Co., 
(C.  C.  A.)  77  Fed.  Rep.  739;  Aiken  v.  Man- 
chester Print  Works,  2  Cliff.  (U.  S.)  435,  1  Fed. 
Cas.  No.  113;  Gottfried  v.  Conrad  Seipp  Brew- 
ing Co.,  8  Fed.  Rep.  322;  Singer  Mfg.  Co.  v. 
Springfield  Foundry  Co.,  34  Fed.  Rep.  393. 

6.  Replacement  of  Temporary  Part.  —  Wilson 
v.  Simpson,  9  How.  (U.  S.)  109.  See  also 
Morgan  Envelope  Co.  v.  Albany  Perforated 
Wrapping  Paper  Co.,  152  U.  S.  425. 

7.  Replacement  of  Patented  Temporary  Part.  — 
Farrington  v.  Board  of  Water  Com'rs,  4  Fish. 
Pat.  Cas.  216,  8  Fed.  Cas.  No.  4,687;  Alaska 
Packers'  Assoc.  v.  Pacific  Steam  Whaling  Co., 
93  Fed.  Rep.  672,  affirmed  in  (C.  C.  A.)  100 
Fed.  Rep.  462. 

8.  Reconstruction  by  Purchaser  of  Parts.  — 
American  Cotton-tie  Co.  v.  Simmons,  106  U. 
S.  89-  Wortendyke  v.  White,  2  B.  &  A.  Pat. 
Cas.  25,  30  Fed.  Cas.  No.  18,050. 

9.  Sale  to  Licensee.  —  Johnson  Railroad  Sig- 
nal Co.  v.  Union  Switch,  etc.,  Co..  (C.  C.  A.) 
55  Fed.  Rep.  487,  reversing  52  Fed.  Rep.  867; 
Robbins  v.  Columbus  Watch  Co.,  50  Fed.  Rep. 
545,  affirmed  in  (C.  C.  A.)  64  Fed.  Rep.  384. 

10.  Sale  to  Maker  of  Repairs.  —  Thomson- 
Houston  Electric  Co.  v.  Kelsey  Electric  R. 
Specialty  Co.,  (C.  C.  A,)  75  Fed.  Rep.  1005; 
Shickle,  etc.,  Iron  Co.  v.  St.  Louis  Car- 
Coupler  Co.,  (C.  C.  A.)  77  Fed.  Rep.  739. 
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or  not  it  affords  ground  for  damages."  1 

(6)  Contributory  Infringement  —  (a)  Definition.  —  Contributor}'  infringement 
has  been  defined  to  be  "the  intentional  aiding  of  one  person  by  another  in  the 
unlawful  making  or  selling  or  using  of  the  patented  invention.2 

(b)  By  Sale  of  Element  of  Combination.  —  A  person  is  liable  as  a  contributory 
infringer  when,  without  authority,  he  makes  or  sells  an  element  or  ingredient 
of  a  patented  combination  with  the  intent  that  it  shall  be  combined  with  the 
other  elements  or  ingredients  for  the  purpose  of  infringing  the  patent,  or  with 
the  knowledge  that  it  will  be  so  used.3 

(c)  By  Sale  of  Appliances  or  Materials  for  Process.  —  The  same  rule  applies  to  the 
unauthorized  sale  of  appliances  or  materials  for  the  unlawful  use  of  a 
patented  process,4  and  to  the  unauthorized  sale  of  machinery  which  is  useful 
only  for  making  a  patented  article.5 

(d)  By  Sale  of  Unpatented  Article.  —  The  sale  of  unpatented  articles  is  not  ren- 
dered an  infringement  by  the  mere  fact  that  they  are  intended  to  be  used  in 
effecting  the  purpose  of  a  patented  device.6  Such  a  sale  becomes  an  infringe- 
ment, however,  when  made  with  knowledge  of  a  restriction  imposed  by  the 
patentee  that  such  article  may  be  used  in  connection  with  his  patented 
machine  only  when  purchased  from  him.7 

(e)  By  Making  Machine  Which  Becomes  Infringement  in  Hands  of  Third  Person.  —  The 
maker  of  a  machine  which  is  not  an  infringement,  and  is  not  intended  to  be 
one,  is  not  liable  as  an  infringer  if  the  machine  becomes  an  infringement  in 
the  hands  of  a  third  person,  either  by  accident  or  the  natural  wearing  of  the 
parts,8  or  by  the  act  of  such  third  person;9  but  he  is  so  liable,  if,  with  intent 
to  infringe,  he  makes  a  colorably  different  machine,  which  will  inevitably 


1.  Possessor  May  Be  Enjoined  from  Using. — 

Adair  v.  Young,  12  Ch.  D.  13;  United  Tele- 
phone Co.  v.  London,  etc..  Telephone,  etc., 
Co..  26  Ch.  D.  766. 

A  Steamship  Company  May  Be  Enjoined  from 
Carrying  the  infringing  article  when  it  refuses 
to  disclose  the  shipper's  name.  American 
Colton  Tie  Supply  Co.  v.  McCready,  17 
Blatchf.  (U.  S.)  291,  1  Fed.  Cas.  No.  295. 

A  Custom-House  Agent  of  the  importer  of  an 
infringing  article  is  not  liable  as  an  infringer. 
Nobel's  Explosives  Co.  v.  Jones,  8  App.  Cas.  5. 

2.  Contributory  Infringement  Defined.  —  Thom- 
son-Houston Electric  Co  v.  Kelsey  Electric  R. 
Specialty  Co.,  72  Fed.  Rep.  1016,  reversed  on 
other  grounds  in  (C.  C.  A.)  75  Fed.  Rep.  1005, 
quoting  Howson,  Contributory  Infringements, 
Patents  p.  r. 

An  Architect  Furnishing  Plans  and  Superintend- 
ing the  Construction  of  infringing  machinery  is 
liable  as  a  contributory  infringer.  Trent  v. 
Risdon  Iron,  etc..  Works,  (C.  C.  A.)  102  Fed. 
Rep.  635,  modifying  92  Fed.  Rep.  375. 

3.  Contributory  Infringement  of  Combination.  — 
Thomson-Houston  Electric  Co.  'v.  Kelsey 
Electric  R.  Specialty  Co.,  (C.  C.  A.)  75  Fed. 
Rep.  1005;  Thomson  Houston  Electric  Co.  v. 
Ohio  Brass  Co.,  (C.  C.  A.)  80  Fed.  Rep  712; 
Red  Jacket  Mfg.  Co.  v.  Davis,  (C.  C.  A.)  82 
Fed.  Rep.  432;  Wallace  v.  Holmes,  9  Blatchf. 
(U.  S.)  65,  5  Fish.  Pat.  Cas.  37,  29  Fed.  Cas. 
No.  17,100;  Renwick  v.  Pond,  10  Blatchf.  (U. 
S.)  39,  20  Fed.  Cas.  No.  11,702:  Richardson  v. 
Noyes,  2  B.  &  A.  Pat.  Cas.  398,  20  Fed.  Cas. 
No.  11,792;  Bowker  v.  Dows,  3  B.  &  A.  Pat. 
Cas.  518,  3  Fed.  Cas.  No.  1,734;  Holly  v. 
Vergennes  Mach.  Co.,  4  Fed.  Rep.  74; 
Schneider  v.  Pountney,  21  Fed.  Rep.  399; 
Travers  v.  Beyer,  26  Fed.  Rep.  450;  Stearns 


v.  Phillips,  43  Fed.  Rep.  792;  Thomson- 
Houston  Electric  Co.  v.  Ohio  Brass  Co.,  78 
Fed.  Rep.  139;  American  Graphophone  Co  v. 
Leeds,  87  Fed.  Rep.  873;  Westinghouse  Elec- 
tric, etc.,  Co.  v.  Dayton  Fan,  etc.,  Co.,  106 
Fed.  Rep.  724.  See  also  American  Grapho- 
phone Co.  v.  Amet,  74  Fed.  Rep.  789.  Contra, 
Sykes  v.  Howarth,  12  Ch.  D.  826,  and  Town- 
send  v.  Haworth,  12  Ch.  D.  831,  note. 

4.  Apparatus  for  Practicing  Patented  Process.  — 
Loew  Filter  Co.  v.  German  American  Filler 
Cq.,  (C.  C.  A.)  107  Fed.  Rep.  949;  Boyd  1: 
Cherry,  50  Fed.  Rep.  279;  New  York  Filter 
Mfg.  Co.  v.  Jackson,  91  Fed.  Rep.  422,  Ger- 
man-American Filter  Co.  v.  Loew  Filter  Co., 
103  Fed.  Rep.  303. 

Machinery  for  Practicing  Patented  Process.  — 
Westinghouse  Electric,  etc.,  Co.  v.  Dayton 
Fan,  etc.,  Co.,  106  Fed.  Rep.  724;  John  R. 
Williams  Co.  v.  Miller,  etc.,  Mfg.  Co.,  107 
Fed.  Rep.  290. 

Materials  for  Patented  Process. —  Rumford 
Chemical  Works  v.  Hecker,  2  B.  &  A.  Pat. 
Cas.  351;  Alabastine  Co.  v.  Payne,  27  Fed. 
Rep.  559;  Willis  v.  McCullen,  29  Fed.  Rep. 
641. 

5.  American  Graphophone  Co.  v.  Hawthorne, 
92  Fed.  Rep.  516. 

6.  Morgan  Envelope  Co.  v.  Albany  Per- 
forated Wrapping  Paper  Co.,  152  U.  S.  425, 
affirming  40  Fed.  Rep.  577. 

7.  Sale  with  Knowledge  of  Restriction.  — 
Heaton-Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialty  Co.,  (C.  C.  A.)  77  Fed.  Rep. 
288,  reversing  65  Fed.  Rep.  619;  Tubular  Rivet, 
etc.,  Co.  v.  O'Brien,  93  Fed.  Rep.  200. 

8.  Page  v.  Ferry,  1  Fish.  Pat.  Cas.  298,  18 
Fed.  Cas.  No.  10,662. 

9.  Knight  v.  Gavit,  14  Fed.  Cas.  No.  7,884. 
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become  an  infringement  in  the  course  of  usage,1  or  which  can  easily  be  so 
adjusted  as  to  infringe.2 

(f)  Presumption  of  Intent  to  Infringe,  —  When  the  thing  sold  is  incapable  of  use 
except  in  connection  with  the  patented  invention,  the  mere  sale  is  sufficient 
to  establish  infringement,  it  being  presumed  in  such  case  that  there  is  an 
actual  concert  for  that  purpose  between  the  parties  to  the  sale.3  But  the 
sale  of  a  thing  susceptible  of  innocent  use  is  not  an  infringement,  unless  it  is 
shown  that  it  is  in  fact  designed  to  be  used  in  committing  an  infringement.4 

c.  Of  Patents  for  Combinations  —  (i)  In  General.  —  A  combination 
which  substantially  embodies  the  principle  of  a  prior  patented  combina- 
tion and  employs  all  the  elements  thereof  for  the  accomplishment  of  the 
same  result,  in  the  same  manner,  is  an  infringement,  notwithstanding  for- 
mal or  colorable  changes.5  This  rule,  however,  is  subject  to  the  limitation 
that  a  patent  which  is  limited  to  a  specific  combination  or  arrangement 
of  old  elements  is  not  infringed  by  a  different  combination  or  arrange- 
ment   of    the    same   elements.0    In   any   event,  a   substantially  different 


1.  Infringement  by  Usage  or  Wearing  of  Parts. 

—  Brown  v.  Traver,  (C.  C.  A.)  70  Fed.  Rep. 
810;  Page  v.  Ferry,  1  Fish.  Pat.  Cas.  298,  18 
Fed.  Cas.  No.  10,662;  American-Diamond 
Rock  Boring  Co.  v.  Sullivan  Mach.  Co.,  14 
Blatchf.  (U.  S.)  119,  I'Fed.  Cas.  No.  298. 

2.  Infringement  by  Act  of  Third  Person.  — 
Knight  v.  Gavit,  14  Fed.  Cas.  No.  7,884;  Hol- 
brook  v.  Small,  2  B.  &  A.  Pat.  Cas.  396,  12 
Fed.  Cas.  No.  6,595. 

3.  Presumption  of  Infringement.  —  Thomson- 
Houston  Electric  Co.  v.  Kelsey  Electric 
Specially  R.  Co.,  (C.  C.  A.)  75  Fed.  Rep.  1005; 
Thomson-Houston  Electric  Co.  v.  Ohio  Brass 
Co.,  (C.  C.  A.)  80  Fed.  Rep.  712;  Wallace  v. 
Holmes.  9  Blatchf.  (U.  S.)  65,  5  Fish.  Pat.  Cas. 
37,  29  Fed.  Cas.  No.  17,100;  Schneider  v. 
Pountney,  21  Fed.  Rep.  399;  Travers  v.  Beyer, 
26  Fed.  Rep.  450;  Westinghouse  Electric,  etc., 
Co.  v.  Dayton  Fan,  elc,  Co.,  106  Fed.  Rep. 
724.  See  also  Alabastine  Co.  v.  Payne,  27 
Fed.  Rep.  559. 

4.  Thing  Useful  for  Other  Purposes  —  Necessity 
of  Proving  Intent.  —  Edison  Electric  Light  Co. 
v.  Peninsular  Light,  etc.,  Co.,  (C.  C.  A.)  101 
Fed.  Rep.  831,  affirming  95  Fed.  Rep.  669; 
Saxe  v.  Hammond,  Holmes  (U.  S.)456,  21  Fed. 
Cas.  No.  12,411;  Snyder  v.  Bunnell,  29  Fed. 
Rep.  47;  Bliss  v.  Merrill,  33  Fed.  Rep.  39; 
Syracuse  Chilled  Plow  Co.  v.  Robinson,  35 
Fed.  Rep.  502;  Winne  v.  Bedell,  40  Fed.  Rep. 
463;  Robbins  v.  Aurora  Watch  Co.,  43  Fed. 
Rep.  521;  Lane  v.  Park,  49  Fed.  Rep.  454. 
See  also  Holly  v.  Vergennes  Mach.  Co.,  4 
Fed.  Rep.  74,  and  Geis  v.  Kimber,  36  Fed. 
Rep.  105.  Compare  Millner  v.  Schofield,  4 
Hughes  (U.  S.)  258,  17  Fed.  Cas.  No.  9,609^,- 
Schneider  v.  Missouri  Glass  Co.,  36  Fed.  Rep. 
582. 

6.  Substantially  Identical  Combination  Infringes 

—  United  States.  —  Seymour  v.  Osborne,  ri 
Wall.  (U.  S.)  516;  Gould  v.  Rees,  15  Wall.  (U. 
S.)  192;  Lake  Shore,  etc.,  R.  Co.  v.  National 
Car  Brake  Shoe  Co.,  no  U.  S.  229;  Consoli- 
dated Safety  Valve  Co.  v.  Crosby  Steam 
Gauge,  etc.,  Co.,  113  U.  S.  157;  Brammer  v. 
Schroeder,  (C.  C.  A.)  106  Fed.  Rep.  918;  Gor- 
ham  v.  Mixter,  1  Am.  L.  J.  N.  S.  539,  10  Fed. 
Cas.  No.  5,626;  Buck  v.  Hermance,  1  Blatchf. 
(U.  S.)  398,  4  Fed.  Cas.  No.  2,082 ;  Union  Sugar 
Refinery  v.  Matthiesson,  3  Cliff.  (U.  S.)  639,  2 


Fish.  Pat.  Cas.  600,  24  Fed.  Cas.  No.  14,399; 
Crompton  v.  Belknap  Mills,  3  Fish.  Pat.  Cas. 
536,  30  Fed.  Cas.  No.  18.285;  Storrs  v.  Howe, 
4  Cliff.  (U.  S.)  388  23  Fed.  Cas.  No.  13495; 
Holly  v.  Vergennes  Mach.  Co.,  4  Fed.  Rep. 
74;  Blake  v.  McNab,  etc.,  Mfg.  Co.,  19 
Blatchf.  (U.  S.)  73;  Strobridge  v.  Landers,  20 
Blatchf.  (U.  S.)  73;  Dederick  v.  Cassell,  9  Fed. 
Rep.  306;  Shaver  v.  Skinner  Mfg.  Co.,  30  Fed. 
Rep.  68;  Mann's  Boudoir  Car  Co.  v.  Mon- 
arch Parlor  Sleeping  Car  Co.,  34  Fed.  Rep. 
130;  Holmes  Burglar  Alarm  Tel.  Co.  v.  Do- 
mestic Tel.,  etc.,  Co.,  42  Fed.  Rep.  220; 
Lamson  Cash-Railway  Co.  v.  Keplinger,  45 
Fed.  Rep.  245;  National  Typographic  Co.  v. 
New  York  Typograph  Co.,  46  Fed.  Rep.  114; 
Enterprise  Mfg.  Co.  v.  Desler.  46  Fed.  Rep. 
854;  Campbell  Mach.  Co.  v.  Goodyear  Shoe 
Mach.  Co. ,47  Fed.  Rep.  118;  Municipal  Signal 
Co.  v.  Gamewell  Fire  Alarm  Tel.  Co.,  52  Fed. 
Rep.  459;  Consolidated  Piedmont  Cable  Co. 
v.  Pacific  Cable  R.  Co.,  (C.  C.  A.)  53  Fed.  Rep. 
382;  Heaton-Peninsular  Button-Fastener  Co. 
v,  Elliott  Button-Fastener  Co.,  58  Fed.  Rep. 
220;  Ross  v.  Minneapolis,  64  Fed.  Rep.  592; 
Dunbar  v.  Eastern  Elevating  Co.,  75  Fed.  Rep. 
567;  Salomon  v.  Garvin  Mach.  Co.,  84  Fed. 
Rep.  195;  Huntington  Dry  Pulverizer  Co.  v. 
Whittaker  Cement  Co.,  89  Fed.  Rep.  323; 
Thompson  v.  Second  Ave.  Traction  Co.,  (C.  C. 
A.)  93  Fed.  Rep.  824. 

Pennsylvania.  —  Dedrick  v.  Cassell,  14  Phila. 
(Pa.)  503,  38  Leg.  Int.  (Pa.)  414. 

6.  Different  Combination  of  Old  Elements.  — 
Seymour  v.  Osborne,  11  Wall.  (U.  S.)  516; 
Gould  v.  Rees,  15  Wall.  (U.  S.)  187;  Gill  v. 
Wells,  22  Wall.  (U.  S.)  1;  Fuller  v.  Yentzer,  94 
U.  S.  288;  Morley  Sewing  Mach.  Co.  v.  Lan- 
caster, 129  U.  S.  263;  Levis  v.  Pennsylvania 
Steel  Co.,  (C.  C.  A.)  59  Fed.  Rep.  129;  Singer 
v.  Walmsley,  1  Fish.  Pat. -Cas.  558,  22  Fed. 
Cas.  No.  12,900;  Crompton  v.  Belknap  Mills, 
3  Fish.  Pat.  Cas.  536,  30  Fed.  Cas.  No.  18,285; 
Rowell  v.  Lindsay,  10  Biss.  (U.  S.)  217;  Mc- 
Bride  v.  Grand  de  Tour  Plow  Co.,  40  Fed. 
Rep.  162;  Lalance,  etc.,  Mfg.  Co.  v.  Haberman 
Mfg.  Co.,  54  Fed.  Rep.  517.  See  also  U.  S.  v. 
Berdan  Fire-Arms  Mfg.  Co.,  156  U.  S.  552; 
Pattee  v.  Moline  Plow  Co.,  9  Fed.  Rep.  821; 
National  Car-Brake  [Shoe  Co.  v.  Boston,  etc., 
R.  Co.,  15  Fed.  Rep.  462;  Norton  v.  Haight, 
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combination1 — as  one  which  differs  substantially  in  construction,  mode  of 
operation,  and  result2  —  does  not  infringe. 

(2)  Use  of  Part  of  Combination  —  (a)  When  Patent  Covers  Combination  Only.  — 
When  a  patent  is  sustainable  only  as  for  a  combination  of  elements  or  ingre- 
dients, either  because  the  invention  consists  merely  of  a  new  combination  of 
old  parts  or  because  the  patentee  claimed  the  combination  and  nothing  more 
as  his  invention,  it  is  not  infringed  by  a  subsequent  combination  which  omits 
one  or  more  elements3  essential  to  the  integrity  of  the  patented  combination 
or  claimed  by  the  patentee  as  material,  without  substituting  known  equiva- 
lents  therefor,4  even   though  the    later  combination  produces  the  same 


22  Fed.  Rep.  787;  Campbell  Printing-Press, 
etc.,  Co.  v.  Duplex  Printing-Press  Co.,  86  Fed. 
Rep.  315;  Dedrick  v.  Cassell.  14  Phila.  (Pa.) 
503,  38  Leg.  Int.  (Pi  )  4H. 

1.  Substantially  Different  Combination  Does  Not 
Infringe. —  Gould  v.  Rees,  15  Wall.  (U.  S.)  187; 
Gill  v.  Wells,  22  Wall.  (U.  S.)  1;  Fuller  v. 
Yentzer,  94  (J.  S.  288;  Onderdonk  v.  Fanning, 

19  Blatchf.  (U.  S.)  363;  Palmer  v.  Gatling  Gun 
Co.,  19  Blatchf.  (U.  S.)  392;  Dedrick  v.  Cas- 
sell, 14  Phila.  (Pa.)  503,  38  Leg.  Int.  (Pa.)  414. 
See  also  Adams  Electric  R.  Co.  v.  Lindell  R. 
Co.,  (C.  C.  A.)  77  Fed.  Rep.  432;  Gorham  v. 
Mixter,  1  Am.  L.  J.  N.  S.  539,  10  Fed.  Cas. 
No  5.626. 

2.  Electric  Railroad  Signal  Co.  v.  Hall  Rail- 
road Signal  Co.,  114  U.  S.  102;  Grier  v.  Wilt. 
120  U.  S.  412;  Gorham  v.  Mixter,  1  Am.  L.  J. 
N.  S.  539,  10  Fed.  Cas.  No.  5,626;  Buzzell  v. 
Andrews,  25  Fed.  Rep,  822. 

3.  Smith  v.  Fay,  6  Fish.  Pat.  Cas,  446,  22 
Fed.  Cas.  No.  13,045. 

4.  Combination  Not  Infringed  by  Use  of  Less 
than  Whole — England,  —  Proctor  v.  Bennis, 
36  Ch.  D.  740;  Harrison  v.  Anderston  Foundry 
Co.,  1  App.  Cas,  574;  Dudgeon  v.  Thomson,  3 
App.  Cas.  34;  White  v.  Fenn,  15  L.  T.  N.  S. 
505- 

United  States.  —  Prouty  v.  Ruggles,  16  Pet. 
(U.  S.)  336;  Stimpson  v.  Baltimore,  etc.,  R. 
Co..  10  How.  (U.  S.)  329;  Brooks  v.  Fiske,  15 
How.    (U.    S.)  212;    McCormick   v.  Talcott, 

20  How.  (U.  S.)  402;  Vance  v.  Campbell,  1 
Black  (U.  S.'  427;  Eames  v.  Godfrey,  1  Wall. 
(U.  S.)  78;  Gould  v.  Rees,  15  Wall.  (U.  S.)  187; 
Hailes  v.  Van  Wormer,  20  Wall.  (U.  S.)  353; 
Gill  v.  Wells,  22  Wall.  (U.  S.)  19;  Garratt  v. 
Seibert,  21  U.  S.  (L.  ed.)  956;  Dunbar  v.  Myers, 
94  U.  S.  201;  Schumacher  v.  Cornell,  96  U.  S. 
519;  Union  Water-Meter  Co.  v.  Desper  101  U. 
S.  332;  Wicke  v.  Ostrum,  103  U.  S.  461;  Gage 
v.  Heiring,  107  U.  S.  640;  Fay  v.  Cordesman, 
109  U.  S.  408;  McMurray  v.  Mallory,  nr  U. 
S.  97;  Rowell  v.  Lindsay,  113  U.  S.  97;  Voss 
v.  Fisher,  113  U.  S.  213;  Blake  v.  San  Fran- 
cisco, 113  U.  S.  679;  Electric  Railroad  Signal 
Co.  v.  Hall  Railroad  Signal  Co.,  114  U.  S.  87; 
Brown  v.  Davis,  116  U.  S.  238;  Yale  Lock 
Mfg.  Co.  v.  Sargent,  117  U.  S.  373;  Snow  v. 
Lake  Shore,  etc.,  R.  Co.,  121  U.  S.  617;  Fotn- 
crook  v.  Root,  127  U.  S.  176;  Peters  v  Active 
Mfg.  Co.,  129  U.  S.  530:  Weatherhead  v. 
Coupe,  147  U.  S.  322;  Dobson  v.  Cubley,  149 
U.  S.  117;  Ball,  etc..  Fastener  Co.  v.  Kraetzer, 
150  U.  S.  in;  Knapp  v.  Morss,  150  U.  S.  221; 
Wright  v.  Yuengling,  155  U.  S.  47;  Black 
Diamond  Coal  Min.  Co.  v.  Excelsior  Coal  Co., 
156  U.  S.  611;  Hubbell  v.  U.  S.,  179  U.  S.  77; 
Dudley  E.  Jones  Co.  v.  Munger  Improved 
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Cotton  Mach.  Mfg.  Co.,  (C.  C.  A.)  49  Fed. 
Rep.  61;  Kinzel  v.  Luttrell  Brick  Co.,  (C.  C. 
A.)  67  Fed.  Rep.  926;  Erie  Rubber  Co.  v. 
American  Dunlop  Fire  Co.,  (C.  C.  A.)  70  Fed. 
Rep.  58;  VVheaton  v.  Norton,  (C.  C.  A.)  70 
Fed.  Rep.  833;  P.  H.  Murphy  Mfg.  Co.  v. 
Excelsior  Car-Roof  Co.,  (C.  C.  A.)  76  Fed.  Rep. 
965;  Adams  Electric  R.  Co.  v.  Lindell  R.  Co., 
(C.  C.  A.)  77  Fed.  Rep.  432;  Carter  Mach.  Co. 
v.  Hanes,  (C.  C.  A.)  78  Fed.  Rep.  346;  Ameri- 
can Tobacco  Co.  v.  Streat,  (C.  C.  A.)  83  Fed. 
Rep.  700;  Norton  v.  Jensen,  (C.  C.  A.)  90  Fed. 
Rep.  415;  National  Hollow  Brake-Beam  Co. 
v.  Interchangeable  Brake-Beam  Co.,  (C.  C. 
A.)  106  Fed.  Rep.  693;  Pittsburg  Meter  Co.  v. 
Pittsburg  Supply  Co.,  (C.  C.  A.)  109  Fed.  Rep. 
644;  Evans  v.  Eaton,  Pet.  (C.  C.)  322,  8  Fed. 
Cas.  No.  4,559;  Barrett  v.  Hall,  I  Mason  (U. 
S.)  447,  2  Fed.  Cas.  No.  1,047;  Brooks  v.  Bick- 
nell,  3  McLean  (U.  S.)  251,  4  Fed.  Cas.  No. 
1,944;  Brooks  v.  Jenkins,  3  McLean  (U.  S.) 
432,  4  Fed.  Cas.  No.  1,953;  Gorham  v.  Mixter, 
1  Am.  L.  J.  N.  S.  539,  10  Fed.  Cas.  No.  5.626; 
Parker  v.  Haworth,  4  McLean  (U.  S.)  370,  18 
Fed.  Cas.  No.  10.738;  Foster  v.  Moore,  1  Curt. 
(U.  S.)  279,  9  Fed.  Cas.  No.  4,978;  Pitts  v. 
Wemple,  6  McLean  (U.  S.)  558,  19  Fed.  Cas. 
No.  11,195;  Case  v.  Brown,  1  Biss.  (U.  S.)  382, 
5  Fed.  Cas.  No.  2,48s;  Carr  v.  Rice,  1  Fish. 
Pat.  Cas.  198,  5  Fed.  Cas.  No.  2,440;  McCor- 
mick v.  Manny,  6  McLean  (U.  S.)  539,  15  Fed. 
Cas.  No.  8.724;  Latta  v.  Shawk.  I  Bond  (U. 
S.)  259,  14  Fed.  Cas.  No.  S,n6;  Lee  v.  Blandy, 

1  Bond  (U.  S.)  361.  15  Fed.  Cas.  No.  8.182; 
Dodge  v.  Card,  I  Bond  (U.  S.)  393,  7  Fed.  Cas. 
No.  3,951,  Huggins  a.  Hubby,  3  West.  L. 
Month.  347,  12  Fed.  Cas.  No.  6,839;  Foss  v. 
Herbert,  1  Biss.  (U.  S.)  121,  9  Fed.  Cas.  No. 
4,957;  Roberts  v.  Harnden,  2  Cliff.  (U.  S.)  500. 
20  Fed.  Cas.  No.  11,903;  Blanchard  v.  Putnam, 

2  Bond  (U.  S.)  84,  3  Fed.  Cas.  No.  1.514,  re- 
versed on  other  grcunds  in  S  Wall.  (U.  S.)42o; 
Bliss  v.  Haight.  7  Blatchf.  (U.  S.)  7,  3  Fed. 
Cas.  No.  1,548;  Crompton  v.  Belknap  Mills,  3 
Fish.  Pat.  C?s.  536,  30  Fed.  Cas.  No.  18,285; 
Haselden  v.  Ogden.  3  Fish.  Pat.  Cas.  37S,  11 
Fed.  Cas  No.  6,190:  Rich  v.  Close,  8  Blatchf. 
(U.  S.)  41,  20  Fed.  Cas.  No.  11,757:  Carter  v. 
Baker,  1  Sawy.  (U.  S.)  512,  5  Fed.  Cas.  No. 
2,472;  Westlake  v.  Canter,  6  Fish.  Pat.  Cas. 
519,  29  Fed.  Cas.  No.  17,451;  King  v.  Louis- 
ville Cement  Co.,  6  Fish.  Pat.  Cas.  336,  14 
Fed.  Cas.  No.  7,7gS;  Cool'dge  v.  McCone,  2 
Sawy.  (U.  S.)  571.  6  Fed.  Cas.  No.  3,186; 
Fisher  v.  Craig,  3  Sawy.  (U.  S.)  69,  9  Fed. 
Cas.  No.  4,817;  Craig  v.  Smith,  1  B.  &  A.  Pat. 
Cas.  556;  Sanford  v.  Merrimac  Hat  Co..  4 
Cliff.  (U.  S.)  404,  21  Fed.  Cas.  No.  12.313; 
Storrs  v.  Howe,  4  Cliff.  (U.  S.)  3S8,  2  B.  &  A. 
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result.1  The  omission  of  an  element  claimed  as  material  avoids  the  charge  of 
infringement,  even  though  it  is  in  fact  immaterial  or  unnecessary;2  but  the 
omission  of  an  immaterial  element  not  claimed  as  material  does  not.3 

(b)  When  Patent  Covers  Specific  Devices  Also.  —  When  a  part  of  a   combination  is 

new,  and  is  claimed  by  the  patentee  as  his  invention,  aside  from  his  claim 
of  the  combination,  its  use  without  the  rest  of  the  combination  is  an 
infringement.4 

(3)  Substitution  of  Equivalents.  — A  patent  for  a  combination  is  infringed 
by  the  use  of  some  of  the  elements  of  the  combination,  and  the  substitution 


Pat.  Cas.  420,  23  Fed.  Cas.  No.  13,495;  Smith 
v.  Marshall,  2  B.  &  A.  Pat.  Cas.  371,  22  Fed. 
Cas.  No.  13,077;  American  Whip  Co.  v.  Lom- 
bard, 4  Cliff.  (U.  S.)  4Q5,  1  Fed.  Cas.  No.  319; 
Burdett  v.  Estey,  16  Blatchf.  (U.  S.)  105,  4 
Fed.  Cas.  No.  2,146,  Faurot  v.  Hawes,  3  Fed. 
Rep.  456;  EI  felt  v.  Steinhart,  n  Fed.  Rep.  896; 
American  Ballast  Log  Co.  v.  Barnes,  4  Hughes 
(U.  S.)  278;  Rowell  v.  Lindsay,  10  Biss.(U.  S.) 
217;  Buckingham  v.  Porter,  10  Sawy.  (U.  S.) 
289;  Goss  v.  Cameron,  14  Fed.  Rep.  576;  Sharp 
v.  Riessnerr,  15  Fed.  Rep.  919:  Washburn, 
etc.,  Mfg.  Co.  v.  Griesche,  16  Fed.  Rep  669; 
Matteson  v.  Caine,  17  Fed.  Rep.  525;  Howe 
v.  Neemes,  18  Fed.  Rep.  40;  Snow  v.  Lake 
Shore,  etc.,  R.  Co.,  18  Fed.  Rep.  602;  Taft  v. 
Steere,  19  Fed.  Rep.  600,  Saladee  v.  Racine 
Wagon,  etc.,  Co.,  20  Fed.  Rep.  686;  Gould  v. 
Spicers,  20  Fed.  Rep.  317;  Travers  v.  Palmer, 
23  Fed.  Rep.  5 r  1 ;  Underwood  v.  Warren,  24 
Fed.  Rsp.  183;  Sheeder  v.  Shannon,  25  Fed. 
Rep.  824;  Tobey  Furniture  Co.  v.  Colby,  26 
Fed.  Rep.  100;  Royer  v.  Schultz  Belting  Co., 
28  Fed.  Rep.  850;  Byerly  v.  Cleveland  Linseed 
Oil  Works,  31  Fed.  Rep.  73;  Archer  v.  Arnd, 
31  Fed.  Rep.  475;  Thoens  v.  Israel,  31  Fed. 
Rep.  556;  Stevenson  v.  Magowan,  31  Fed.  Rep. 
824;  Ott  v.  Barth,  32  Fed.  Rep.  89;  Gardner 
v.  Prescolt,  35  Fed.  Rep.  516;  Leary  v.  Ho- 
henstein,  37  Fed.  Rep.  680;  U.  S.  Axle  Lubri- 
cator Co.  v.  Wurster,  38  Fed.  Rep.  426;  Perkins 
v.  Eaton,  40  Fed.  Rep.  672;  Tatum  v.  Gregory, 
41  Fed.  Rep.  142;  Root  v.  Sioux  City  Cable 
R.  Co.,  42  Fed.  Rep.  500;  Smith  v.  Putnam, 
45  Fed.  Rep.  202;  Ross  v.  Montana  Union  R. 
Co.,  45  Fed.  Rep.  424;  Gerard  v.  Diebold  Safe, 
etc.,  Co.,  48  Fed.  Rep.  380;  Marsh  v.  Quick- 
Meal  Stove  Co.,  51  Fed.  Rep.  203;  Syracuse 
Chilled  Plow  Co.  v.  Strait,  52  Fed.  Rep.  870; 
Vincent  v.  Rigby,  58  Fed.  Rep.  371;  Kennedy 
v.  Solar  Refining  Co.,  69  Fed.  Rep.  715;  Engle 
Sanitary,  etc.,  Co.  v.  Elwood,  73  Fed.  Rep. 
484;  Mesick  v.  Moore,  100  Fed.  Rep.  845; 
Wellman  v.  Midland  Steel  Co.,  106  Fed.  Rep. 
221;  Parsons  v.  Minneapolis  Threshing  Mach. 
Co.,  106  Fed.  Rep.  941;  Smith  v.  Higgins,  22 
Fed.  Cas.  No.  13,058;  Hale  v.  Stimpson,  2 
Fish.  Pat.  Cas.  565,  11  Fed.  Cas.  No.  5,915; 
Pacific  Submarine,  etc.,  Co.  v.  U.  S.,  19  Ct.  CI. 
234;  Hubbeli  v.  U.  S.,  20  Ct.  CI.  356. 

Districtof  Columbia.  —  Fenton  Metallic  Mfg. 
Co.  v.  Office  Specialty  Mfg.  Co.,  12  App.  Cas. 
(D.  C.)  201. 

Contra. —  Consolidated  Car  Heating  Co.  v. 
Came,  18  Quebec  Super.  Ct.  44. 

That  the  Function  of  the  Omitted  Element  Is 
Performed  by  one  of  the  remaining  elements  is 
immaterial.  Gardner  v.  Prescott,  35  Fed.  Rep. 
516. 

A  Patent  for  a  Combination  of  Several  Combina- 
tions, separate  in  their  nature,  and  capatle  of 


22  C.  of  L. 
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separate  use  if  desired  may  be  infringed  by 
such  separate  use.  Densmore  v.  Schofield,  4 
Fish.  Pat.  Cas.  148,  7  Fed.  Cas.  No  3,809. 

1.  Mere  Identity  of  Result  Not  Infringement.  — 
Crompton  v.  Belknap  Mills,  3  Fish.  Pat.  Cas. 
536,  30  Fed.  Cas.  No.  18.285;  Bliss  v.  Haight, 
7  Blatchf.  (U.  S.)  7,  3  Fed.  Cas.  No.  1,548. 

2.  Omission  of  Immaterial  Element  Claimed  as 
Material.  —  Wright  v.  Yuengling,  155  U.  S.  47 ; 
Consolidated  Roller  Mill  Co.  v.  Coombes,  39 
Fed.  Rep.  25;  Kinzel  v.  Luttrell  Brick  Co., 
(C.  C.  A.)  67  Fed.  Rep.  926. 

And  this  is  true  though  the  patentee  was  re- 
quired by  the  patent  office  without  sufficient 
reasons  to  insert  unnecessary  elements  in  the 
claim.  Syracuse  Chilled  Plow  Co.  v.  Strait, 
52  Fed.  Rep.  870.  See  also  Norton  v.  Jensen. 
(C.  A.  A.)  90  Fed.  Rep.  415. 

Patentability  of  Original  Combination  Without 
Omitted  Element  does  not  affect  the  question. 
El  felt  v.  Steinhart,  11  Fed.  Rep.  896. 

Patentee  Cannot  Abandon  Element  Claimed  as 
Material.  —  Vance  v.  Campbell,  1  Black  (U. 
S.)  427;  Schumacher  v.  Cornell,  96  U.  S.  549; 
Snow  v.  Lake  Shore,  etc.,  R.  Co.,  121  U.  S. 
617;  McClain  v.  Ortmayer,  141  U.  S.  419;  Bell 
v.  Daniels,  1  Bond  (U.  S.)  212,  3  Fed.  Cas. 
No.  1,247;  Westlake  v.  Cartter,  6  Fish.  Pal. 
Cas.  519,  29  Fed.  Cas.  No.  17,451;  Coolidge  v. 
McCone,  2  Sawy.  (U.  S.)  571,  6  Fed.  Cas.  No. 
3,186;  Engle  Sanitary,  etc.,  Co.  v.  Elwood,  73 
Fed.  Rep.  484;  Consolidated  Roller  Mill  Co. 
v.  Coombs,  39  Fed.  Rep.  25;  Smith  v.  Putnam, 
45  Fed.  Rep.  202;  Rowell  v.  Lindsay,  10  Biss. 
(U.  S  )  217. 

Court  Cannot  Declare  Claimed  Element  Imma- 
terial. —  Union  Water-Meter  Co.  v.  Desper,  101 
U.  S.  332;  Gage  v.  Herring,  107  U.'S.  640; 
Fay  v.  Cordesman,  109  U.  S.  408;  Hubbeli  v. 
U.  S.,  179  U.  S.  77;  Williams  v.  Stolzenbach, 
23  Fed.  Rep.  39. 

3.  Omission  of  Immaterial  Element  Not  Claimed 
as  Material.  —  Mast  v.  Dempster  Mill  Mfg.  Co., 
(C.  C.  A.)  82  Fed.  Rep.  327;  Boston  v.  Allen, 
(C.  C.  A.)  91  Fed.  Rep.  24S;  Blount  Mfg.  Co. 
v.  Bardsley,  66  Fed.  Rep.  761,  affirmed  in  (C. 
C.  A.)  75  Fed.  Rep.  674. 

4.  Use  of  Single  Element  Claimed  as  New  In- 
vention.—  Seymour  ».  Osborne,  11  Wall.  (U. 
S.)  516;  Moody  v.  Fiske,  2  Mason  (U.  S.)  112, 
17  Fed.  Cas.  No.  9,745;  Lee  v.  Blandy,  1  Bond 
(U.  S.)  361,  15  Fed.  Cas.  No.  8,182;  Parker  v. 
Haworth.  4  McLean  (U.  S.)  370,  18  Fed.  Cas. 
No.  10,738;  Sharp  v.  Tifft,  2  Fed.  Rep.  697; 
Rowell  v.  Lindsay,  10  Biss.  (U.  S.)  217.  Com- 
pare Newton  v.  Grand  Junction  R.  Co.,  5  Exch. 
331;  Sellers  v.  Dickinson,  5  Exch.  312,  6  Eng. 
L.  &  Eq.  544;  Bovill  v.  Key  worth, '7  El.  &  Bl. 
725,  90  E.  C.  L.  725:  Lister  v.  Leather,  8  El. 
&  Bl.  1004,  92  E.  C.  L.  1004,  4  Jur.  N.  S.  947; 
Adair  v.  Thayer,  4  Fed.  Rep.  441. 
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of  known  equivalents  for  those  omitted.1  But  infringement  is  avoided  when 
the  elements  substituted  for  the  omitted  elements  are  substantially  different,* 
or  are  new,3  or,  if  old,  were  not  known  at  the  date  of  the  patent  as  proper 
substitutes  for  the  omitted  elements.4 


1.  Use  of  Known  Equivalents  Is  Infringement 

—  England. — Sellers  v.  Dickinson,  5  Exch. 
312,  6  Eng.  L.  &  Eq.  544;  Proctor  v.  Bennis,  36 
Ch.  D.  740. 

United  States.  —  Seymour  v.  Osborne,  11 
Wall.  (U.  S  )  516;  Gould  v.  Rees,  15  Wall.  (U. 
S)  193;  Gill  v.  Wells,  22  Wall.  (U.  S.)  15; 
Fuller  v.  Yentzer,  94  U.  S.  288;  Union  Water- 
Meter  Co.  v.  Desper,  101  U.  S.  332;  Imhaeuser 
v.  Buerk,  101  U.  S.  647;  Clough  v.  Baker,  106 
U.  S.  166;  Rowell  v.  Lindsay,  113  U.  S.  97; 
Consolidated  Safety  Valve  Co.  v.  Crosby  Steam 
Gauge,  etc.,  Co.,  113  U.  S.  157;  Hoyt  z>.  Home, 
145  U.  S.  302;  National  Cash  Register  Co.  v. 
Boston  Cash  Indicator,  etc  ,  Co.,  156  U.  S. 
502;  Du  Bois  v.  Kirk,  158  U.  S.  58;  Consoli- 
dated Piedmont  Cable  Co.  v.  Pacific  Cable  R. 
Co..  (C.  C.  A.)  53  Fed.  Rep.  385;  Standard 
Folding  Bed  Co.  v.  Osgood,  (C.  C.  A.)  58  Fed. 
Rep.  583;  McKay,  etc..  Lasting  Mach.  Co.  v. 
Dizer,  (C.  C.  A.)  61  Fed.  Rep.  102;  Jensen 
Can-Filling  Mach.  Co.  v.  Norton,  (C.  C.  A.) 
67  Fed.  Rep.  236,  Pittsburg  Meter  Co.  v.  Pitts- 
burg Supply  Co.,  (C.  C.  A.)  109  Fed.  Rep.  644; 
Singer  Mfg.  Co.  v.  Cramer,  (C.  C.  A.)  109 
Fed.  Rep.  652;  Gorham  v.  Mixter,  1  Am.  L.  J. 
N.  S.  539,  10  Fed.  Cas.  No.  5,626;  Union  Sugar 
Refinery  v.  Matthiesson,  3  Cliff.  (U.  S.)  639,  2 
Fish.  Pat.  Cas.  600,  24  Fed.  Cas.  No.  14,399; 
Conover  z-.  Rapp,  4  Fish.  Pat.  Cas.  57,  6  Fed. 
Cas.  No.  3,124;  Sands  v.  Ward  well,  3  Cliff.  (U. 
S.)  277,  21  Fed.  Cas.  No.  12,306;  Brooks  v. 
Norcross,  2  Fish.  Pat.  Cas.  661,  14  Fed.  Cas. 
No.  1,957;  Crompton  v.  Belknap  Mills,  3  Fish. 
Pat.  Cas.  536,  30  Fed.  Cas.  No.  18,285;  Rich 
v.  Close,  8  Blatchf.  (U.  S.)  41,  4  Fish.  Pat.  Cas 
279,  20  Fed.  Cas.  No.  11, 757;  Carter  v.  Baker, 
1  Savvy.  (U.  S.)  512,  5  Fed.  Cas.  No.  2,472; 
Buerk  v.  Valentine,  9  Blatchf.  (U.  S.)  479,  4 
Fed.  Cas.  No.  2,109;  Sarven  v.  Hall,  9  Blatchf. 
(U.  S.)  524,  21  Fed.  Cas.  No.  12,369;  King  v. 
Louisville  Cement  Co.,  6  Fish.  Pal.  Cas.  336; 
Blake  v.  Robertson,  11  Blatchf.  (U.  S.)  237,  3 
Fed.  Cas.  No.  1,500;  Blake  v.  Robertson,  6 
Pat.  Off.  Gaz.  297,  3  Fed.  Cas.  No.  1,501; 
Smith  v.  Fay,  6  Fish.  Pat.  Cas.  446,  22  Fed. 
Cas.  No.  13,045;  Robertson  v.  Hill,  6  Fish. 
Pat.  Cas.  465,  20  Fed.  Cas.  No.  11,925;  Webster 
v.  New  Brunswick  Carpet  Co.,  1  B.  &  A.  Pal. 
Cas.  84;  Welling  v.  Rubber-Coated  Harness 
Trimming  Co.,  1  B.  &  A.  Pat.  Cas.  282;  Buerk 
v.  Imhaeuser,  1  B.  &  A.  Pat.  Cas.  337,  4  Fed. 
Cas.  No.  2,106;  American  Whip  Co.  v.  Lom- 
bard, 4  Cliff.  (U.  S.)  4qs,  1  Fed.  Cas.  No.  319; 
Burdett  v.  Estey,  16  Blatchf.  (U.  S.)  105,  4  Fed. 
Cas.  No.  2,146;  Babcock  v.  Judd,  5  B.  &  A. 
Pat.  Cas.  127;  Whittlesey  v.  Ames,  9  Biss.  (U. 
S.)  225;  Ward  v.  Grand  Detour  Plow  Co.,  14 
Fed.  Rep.  696;  Washburn,  etc.,  Mfg.  Co.  v. 
Griesche,  16  Fed.  Rep.  669;  Reay  v.  Raynor, 
19  Fed.  Rep.  308;  Mundy  v.  Lidgerwood  Mfg. 
Co.,  20  Fed.  Rep.  114;  Piper  v.  Shedd,  26  Fed. 
Rep.  151 ;  Hoyt  v.  Slocum,  26  Fed.  Rep.  329; 
Dederick  v.  Whitman  Agricultural  Co.,  26  Fed. 
Rep.  763;  Wheeler  v.  Morris,  26  Fed.  Rep.  918; 
May  v.  Fond  du  Lac  County,  27  Fed.  Rep. 


691,  reversed  on  other  grounds  in  137  U.  S. 
395;  Wollensak  v.  Reiher,  28  Fed.  Rep.  424; 
Steam-Gauge,  etc.,  Co.  v.  Rogers,  29  Fed.  Rep. 
453;  Ligowski  Clay-Pigeon  Co.  v.  American 
Clay-Bird  Co.,  34  Fed.  Rep.  328;  Leary  v.  Ho- 
hensiein,  37  Fed.  Rep.  680;  Hoe  v.  Cranston, 
42  Fed.  Rep.  837;  Ross  v.  Montana  Union  R. 
Co.,  45  Fed.  Rep.  424;  American  Roll-Paper 
Co.  v.  Weston,  45  Fed.  Rep.  686.  reversed  on 
other  grounds  in  51  Fed  Rep.  238;  Robbins  v. 
Columbus  Watch  Co.,  50  Fed.  Rep.  545. 
affirmed  in  (C.  C.  A.)  64  Fed.  Rep.  384;  Mu- 
nicipal Signal  Co.  v.  Gamewell  Fire  Alarm 
Tel.  Co.,  52  Fed.  Rep.  459;  Brown  Mfg.  Co.  v. 
Mast,  53  Fed.  Rep.  578;  Salomon  v.  Garvin 
Mach.  Co.,  84  Fed.  Rep.  195. 

District  of  Columbia.  —  Fenton  Metallic  Mfg. 
Co.  v.  Office  Specialty  Mfg.  Co  ,  12  App.  Cas. 
(D.  C.)  201. 

Substitution  of  Device  Which  Patented  Invention 
Dispensed  With  is  not  the  use  of  an  equivalent 
Westinghouse  v.  New  York  Air-Brake  Co.,  59 
Fed.  Rep.  581,  affirmed  in  (C.  C.  A.)  63  Fed. 
Rep.  962;  Enterprise  Mfg.  Co.  v.  Snow,  72  Fed. 
Rep.  262,  affirmed  in  (C.  C.  A.)  80  Fed.  Rep.  537. 

2.  Substitution  of  Substantially  Different  Ele- 
ments. —  Prouty  v.  Ruggles,  16  Pet.  (U.  S.)336; 
Slimpson  v.  Baltimore,  etc.,  R.  Co.,  10  How. 
(U.  S.)  329;  Brooks  v.  Fiske,  15  How.  (U.  S.) 
212;  Eames  v.  Godfrey,  1  Wall.  (U.  S.)  78:  Mc- 
Murray  v.  Mallory,  111  U.  -S.  97;  Electric 
Railroad  Signal  Co.  v.  Hall  Railroad  Signal 
Co.,  114  U.  S.  87;  Sharp  v.  Riessner,  119  U.  S. 
631;  Davey  Pegging  Mach.  Co.  v.  Prouty.  (C. 
C.  A.)  107  Fe*d.  Rep.  505;  Carter  v.  Baker,  1 
Sawy.  (U.  S.)  512,  5  Fed.  Cas.  No.  2,472; 
Schmidt  v.  Freese,  12  Fed.  Rep.  563. 

3.  Substitution  of  New  Element.  —  Seymour  v. 
Osborne,  11  Wall.  (U.  S.)  516;  Gould  v.  Rees, 

15  Wall.  (U.  S.)  187;  Gill  v.  Wells,  22  Wall. 
(U.  S.)  15;  Fuller  v.  Yentzer,  94  U.  S.  288;  U. 
S.  v.  Berdan  Fire- Arms  Mfg.  Co.,  156  U.  S. 
552;  Singer  v.  Walmsley,  1  Fish.  Pat.  Cas. 
558,  22  Fed.  Cas.  No.  12,900;  Webster  v.  New 
Brunswick  Carpel  Co.,  1  B.  &  A.  Pat.  Cas.  84; 
Welling  v.  Rubber-Coated  Harness  Trimming 
Co.,  1  B.  &  A.  Pat.  Cas.  2S2;  American  Whip 
Co.  v.  Lombard,  4  Cliff.  (U.  S.)  495,  1  Fed. 
Cas.  No.  319;  Babcock  -■.  Judd,  5  B.  &  A.  Pat. 
Cas.  127;  Rowell  v.  Lindsay,  10  Biss.  (U.  S.) 
217;  American  Ballast  Log  Co.  v.  Barnes,  4 
Hughes  (U.  S.)  278;  Babcock  v.  Judd,  15  Fed. 
Rep.  160;  Washburn,  etc.,  Mfg.  Co.  v.  Griesche, 

16  Fed.  Rep.  669. 

4.  Substitution  of  Old  Element  Not  Known  as 
Equivalent. —  Sevmour  v.  Osborne,  11  Wall. 
(U.  S.)  516;  Gould  v.  Rees,  15  Wall.  (U.  S.) 
187;  Gill  v.  Wells,  22  Wall.  (U.  S.)  15;  Fuller 
v.  Yentzer,  94  U.  S.  288;  Webster  v.  New 
Brunswick  Carpet  Co.,  I  B.  &  A.  Pat.  Cas.  84; 
Welling  v.  Rubber-Coated  Harness  Trimming 
Co.,  1  B.  &  A.  Pat.  Cas.  282;  American  Whip 
Co.  v.  Lombard,  4  Cliff.  (U.  S.)  495,  1  Fed. 
Cas.  No.  319;  Babcock  v.  Judd,  5  B.  &  A.  Pat. 
Cas.  137;  Rowell  v.  Lindsay,  10  Biss.  (U.  S.) 
217. 
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d.  Of  Patents  for  Compositions  of  Matter-  (i)  Tn  General. — 
A  patent  for  a  composition  of  matter  is  infringed  by  a  subsequent  composition 
which  is  substantially  similar  —  that  is,  which  contains  substantially  the  same 
ingredients  operating  in  the  same  manner,  and  accomplishing  the  same  result 1 

—  even  though  it  may  be  slightly  or  colorably  different.2  But  where  the 
differences  are  substantial,  there  is  no  infringement.3 

(2)  Omission  of  Ingredients  and  Substitution  of  Equivalents.  — A  composi- 
tion which  omits  one  or  more  of  the  essential  ingredients  of  the  patented 
composition  does  not  infringe,4  unless  it  contains  known  equivalents  for  the 
omitted  elements.5 

(3)  Response  to  Tests  of  Identity.  —  When  a  composition  responds  to  the 
tests  of  identity  prescribed  by  the  patent,  it  is  prima  facie  an  infringement ; ,l 
but  when  it  fails  to  respond  to  such  tests  the  presumption  is  that  there  is  no 
infringement.7 

e.  Of  Patents  for  Designs  —  (1)  In  General.  —  A  design-patent  is 
infringed  by  a  subsequent  design  which  presents  substantially  the  same  appear- 
ance or  produces  the  same  effect  upon  the  eye.8  The  method  by  which  the 
similarity  of  appearance  is  produced  is  immaterial.9  Where  substantial 
identity  of  appearance  exists,  it  is  of  no  consequence  that  the  figures  in  the 
infringing  design  are  smaller  than  in  the  patented  design.10 

(2)  Use  of  Part.  — The  taking  of  part  of  a  patented  design  may  bean 
infringement,  provided  the  part  taken  is  covered  by  the  patent.11  But  where 
the  patent  is  for  a  combination  of  old  parts  with  new,  it  is  not  infringed  by 
the  taking  of  the  old  parts  only,  and  the  substitution  for  the  new  parts  of 
others  which  are  not  equivalent  thereto.1'2 

(3)  Test  of  fdentity.  —  The  test  to  be  applied  is  not  the  eye  of  an  expert, 
but  that  of  an  ordinary  observer  giving  such  attention  as  is  ordinarily  given 
b/  purchasers  of  the  article  which  embodies  or  contains  the  design.13  Hence, 

1.  Substantially  Identical  Composition  Infringes. 

—  Poppenhusen  v.  Falke,  5  Blatchf.  (U.  S.)46, 
2  Fish.  Pat.  Cas.  213,  19  Fed.  Cas.  No.  11,280; 
Rons  v.  Hyndman,  6  Fish.  Pat.  Cas.  439,  20 
Fed.  C  is.  No.  12,040;  Tarr  v.  Folsom,  Holmes 
(U,  S.)  312,  23  Fed.  Cas.  No.  13,756.  See  also 
Goodyear  v.  Central  R.  Co..  2  Wall.  Jr.  (C.  C.) 
356,  10  Fed.  Cas.  No.  5,563;  Matthes  v.  Skates, 
1  Fish  Pat.  Cas.  602,  16  Fed.  Cas.  No.  9,291. 

2.  Formal  or  Immaterial  Change  Does  Not  Avoid 
Infringement.  —  Rich  v.  Lippincott,  2  Fish. 
Pat.  Cis.  1,  20  Fed.  Cas.  No.  11,758;  Matthews 
v.  Skates,  1  Fish.  Pat.  Cas.  602,  16  Fed.  Cas. 
No.  9,291;  Ready  Roofing  Co.  v.  Taylor,  15 
Blitc'if.  ((].  S.)  95,  20  Fed.  Cas.  No.  11,613. 

3.  Substantially  Different  Composition  Does  Not 
Infringe.  —  Rich  v.  Lippincott,  2  Fish.  Pat. 
Cas.  1.  20  Fed.  Cas.  No.  it, 758;  Goodyear  v. 
Berry  2  Bond  (U.  S.)  189,  3  Fish.  Pat.  Cas. 
439,  10  Fed.  Cas.  No.  5,556;  Clarke  v.  John- 
son, 16  Blatchf.  (U.  S.)  495,  5  Fed.  Cas.  No. 
2,855- 

4.  Omission  of  Element  Avoids  Infringement.  — 

Byam  v.  Eddy,  2  Blatchf.  (U.  S.)  521,  4  Fed. 
Cas.  No.  2,263;  Smith  v.  Murray,  27  Fed.  Rep. 
6q;  Otley  v.  Watkins,  36  Fed.  Rep.  323. 

5.  Substitution  of  Equivalent  Is  Infringement. 

—  Goodyear  v.  Central  R.  Co.,  2  Wall.  Jr.  (C. 
C.)  356,  10  Fed.  Cas.  No.  5,563;  Matthews  v. 
Skaies,  1  Fish.  Pat.  Cas.  602,  16  Fed.  Cas.  No. 
9,291;  Poppenhusen  v.  Falke  5  Blatchf.  (U. 
S.)  46,  2  Fish.  Pat.  Cas.  213,  19  Fed.  Cas.  No. 
11,280;  Woodward  v.  Morrison,  Holmes  (U. 
S.)  124,  30  Fed.  Cas.  No.  18,008  ;  Roots  v.  Hynd- 
man 6  Fish.  Pat.  Cas.  439,  20  Fed.  Cas.  No. 
12  040;  Tarr  v.  Folsom,  Holmes  (U.  S.)  312,  23 


Fed.  Cas.  No.  13,756;  Ready  Roofing  Co.  v. 
Taylor,  15  Blatcbf.  (U.  S.)  95,  20  Fed.  Cas. 
No.  11,613;  Hobbie  v  Smith,  27  Fed.  Rep.  656; 
Holliday  v.  Schulze-Berge,  78  Fed.  Rep.  493. 

6.  Holliday  v.  Schulze-Berge,  78  Fed.  Rep. 
493- 

7.  Matheson  v.  Campbell,  (C.  C.  A.)  78  Fed. 
Rep.  910. 

8.  Infringement  of  Design  —  Substantial  Simi- 
larity of  Appearance,  —  Gorham  Co.  v.  White, 
14  Wall.  (U.  S.)  511;  Braddock  Glass  Co.  v. 
Macbeth  (C.  C.  A.)  64  Fed.  Rep.  118;  Cone  v. 
Morgan  Envelope  Co.,  4  B.  &  A.  Pat.  Cas.  107; 
Root  v.  Ball,  4  McLean  (U.  S.)  177,  20  Fed. 
Cas.  No.  12,035;  Tennings  v.  Kibbe,  10  Fed. 
Rep.  669;  Monroe  v.  Anderson,  (C.  C.  A.)  58 
Fed.  Rep.  398;  Whittall  <■.  Lowell  Mfg.  Co  , 
79  Fed.  Rep.  787;  Byram  v.  Friedberger,  87 
Fed.  Rep  559. 

9.  Method  of  Production  Immaterial. —  Macbeth 
v.  Gillinder,  54  Fed  Rep.  171;  Byram  v.  Fried- 
berger, 87  Fed.  Rep.  559. 

10.  Infringement  by  Smaller  Figures. — Whittall 
v.  Lowell  Mfg.  Co  ,  79  Fed.  Rep.  787. 

11.  Taking  Part  of  Design. — Dryfoos  v.  Fried- 
man, 18  Fed.  Rep.  824.  See  also  Jennings  v. 
Kibbe  24  Fed,  Rep.  697;  Smith  v.  Stewart,  55 
Fed.  Rep.  481. 

12.  Taking  Old  Part  of  Combination. — Byram 
v.  Friedberger,  87  Fed.  Rep.  559.  See  also 
Smith  v.  Whitman  Saddle  Co.,  148  U.  S.  674, 
reversing  38  Fed.  Rep.  414. 

13.  Test  Is  Eye  of  Ordinarily  Observant  Pur- 
chaser. —  Gorham  Co.  v.  White,  14  Wall.  (U. 
S.)  511;  Wood  v.  Dolby,  7  Fed.  Rep.  475;  Jen- 
nings v.  Kibbe,  10  Fed.  Rep.  669;  Dryfoos  v. 
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if  such  a  person  would  be  deceived  into  buying  one  article,  supposing  it  to  be 
the  other,  the  design  first  patented  is  infringed  by  the  later,  notwithstanding 
differences  in  detail  between  the  two.1  But  if  such  a  person  would  not  be  so 
deceived,  there  is  no  infringement,2  despite  the  fact  that  the  differences  are 
slight.3  This  rule  has  been  construed  to  mean  that  the  purchaser  must  be 
one  giving  special  attention  to  the  design  and  not  to  the  article  simply.4 

(4)  Use  of  Different  Name  or  Trademark.  — ■  The  use  of  a  different  name 
or  trademark  in  connection  with  an  infringing  design  does  not  render  it  any 
the  less  an  invasion  of  the  patentee's  exclusive  right.5 

/.  Of  Patents  for  Machines  —  (1)  In  General. — A  patent  for  a 
machine  is  infringed  by  a  subsequent  machine  which  is  substantially  identical 
therewith,**  notwithstanding  colorable,  evasive,  or  formal  differences  between 
the  two  machines  7  —  that  is,  by  an  arrangement  of  mechanism  which  per- 
forms the  same  services  and  produces  the  same  result  by  substantially  the 
same  means,  operating  in  the  same  or  substantially  the  same  manner.8 

Friedman,  18  Fed.  Rep.  824;  Sutro  Bros. 
Braid  Co.  v.  Schloss,  44  Fed.  Rep.  356;  Ripley 
v.  Elson  Glass  Co.,  49  Fed.  Rep.  927;  Macbeth  v. 
Gillinder,  54  Fed.  Rep.  171.  See  also  Perrv 
v.  Starrett.  3  B.  &  A.  Pat.  Cas.  485,  19  Fed. 
Cas.  No.  ir,oi2;  Untermeyer  v.  Jeannot,  20 
Fed.  Rep.  503;  Dreyfus  v.  Schneider,  25  Fed. 
Rep.  481;  Red  way  v.  Ohio  Stove  Co.,  38  Fed. 
Rep.  582;  Smith  v.  Stewart,  55  Fed.  Rep.  481, 
affirmed in  (C  C.  A.)  58  Fed.  Rep.  580. 

1.  Design  Deceiving  Purchaser  Is  Infringement. 

—  Gorham  Co.  v.  White,  14  Wall.  (U.  S.)  511, 
reversing  7  Blatchf.  (U.  S.)  513;  New  York 
Belting,  etc.,  Co.  v.  New  Jersey  Car  Spring, 
etc.,  Co.,  (C.  C.  A  )  53  Fed.  Rep.  810,  reversing 
48  Fed.  Rep.  556;  Monroe  v.  Anderson,  (C. 
C.  A.)  58  Fed.  Rep.  398;  Miller  v.  Smith,  5 
Fed.  Rep.  359;  Tomkinson  v.  Willets  Mfg. 
Co.,  33  Fed.  Rep.  895;  Anderson  v.  Monroe,  55 
Fed.  Rep.  398;  Byram  v.  Friedberger,  87  Fed. 
Rep.  559. 

2.  Design  Not  Deceiving  Purchaser  Doe3  Not 
Infringe.  —  Sutro  Bros.  Braid  Co.  v.  Schloss, 
41  Fed.  Rep.  356;  New  York  Belting,  etc., 
Co  v.  New  Jersey  Car  Spring,  etc  ,  Co.,  (C.  C. 
A.)  53  Fed.  Rep.  810,  reversing  48  Fed.  Rep. 
556;  Frank  v.  Hess,  84  Fed.  Rep.  170;  Buerkle 
v.  Standard  Heater  Co.,  105  Fed.  Rep.  779. 

3.  New  York  Belting,  etc.,  Co.  v.  New  Jersey 
Car  Spring,  etc.,  Co.,  (C.  C.  A.)  53  Fed.  Rep. 
810,  reversing  48  Fed.  Rep.  558;  Monroe  v. 
Anderson,  (C.  C.  A.)  58  Fed  Rep.  398. 

4.  Purchaser  Giving  Attention  to  Design.  — 
Monroe  v.  Anderson,  (C.  C.  A.)  58  Fed.  Rep. 
398;  Byram  v.  Friedberger,  87  Fed.  Rep.  559. 
See  also  Dryfoos  v.  Friedman,  18  Fed.  Rep. 
824;  Frank  v.  Hess,  84  Fed.  Rep.  170. 

5.  Use  of  Different  Name  or  Trademark.  — 
Perry  v.  Statrett,  3  B.  &  A.  Pat.  Cas.  4S5,  19 
Fed.  Cas.  No.  11,012.  See  also  Redway  v. 
Ohio  Stove  Co.,  38  Fed.  Rep.  582.  Compare 
Buerkle  v.  Standard  Heater  Co.,  105  Fed.  Rep. 
779- 

6.  Substantially  Identical  Machine  Infringes. 

—  Burr  v.  Dutyee,  1  Wall.  (U.  S.)  531;  Werner 
v.  King,  96  U.  S.  218;  Westinghouse  v.  Boy- 
den  Power  Brake  Co.,  170  U.  S.  537;  McCor- 
mick  Harvesting  Mach.  Co.  Aultman.  (C. 
C.  A  )  69  Fed.  Rep.  371;  Sloat  v.  Spring,  22 
Fed.  Cas.  No.  12,948(7.,-  Sickels  v.  Borden,  3 
Blatchf.  (U.  S.)  535,  22  Fed.  Cas.  No.  12,832; 
Foss  v.  Herbert,  1  Bi,ss  (U.  S.)  121,  9  Fed. 
Cas.  No.  4,957;  Coleman  v.  Liesor,  6  Fed.  Cas. 


No.  2,984;  Carter  v.  Baker,  1  Sawy.  (U.  S.)  512, 
5  Fed.  Cas.  No.  2,472;  Converse  v.  Cannon,  2 
Woods  (U.  S.)  7,  6  Fed.  Cas.  No.  3.144;  May 
v.  Fond  du  Lac  County,  27  Fed.  Rep.  691,  re- 
versed on  other  grounds  in  137  U.  S.  395. 

The  Wora  ''Substantial,"  as  used  in  this  con- 
nection, is  not  susceptible  of  exact  definition. 
Brooks  Jenkins,  3  McLean  (U.  S.)  432.  4  Fed. 
Cas.  No.  1,953.  See  also  Carter  v.  Baker,  1 
Sawy.  (U.  S  )  512,  5  Fed.  Cas.  No.  2,472. 

7.  Slight  or  Colorable  Differences.  —  Hobbs  v. 
Beach,  180  U.  S.  383;  Odiorne  v.  Winkley,  2 
Gall.  (U.  S  )  51,  18  Fed.  Cas.  No.  10.432;  Bar- 
rett v.  Hall,  1  Mason  (U.  S.)  447;  Blanchard 
v.  Reeves,  1  Fish.  Pat.  Cas.  103,  3  Fed.  Cas. 
No.  1,515;  Sloat  v.  Spring.  22  Fed.  Cas.  No. 
12,948(7/  Page  v.  Ferry,  1  Fish.  Pat.  Cas.  29S, 
18  Fed.  Cas.  No.  10,662;  Latia  v.  Shawk,  1 
Bond  (U.  S.)  259,  14  Fed.  Cas.  No.  8,116;  Con- 
over  v.  Rapp.  4  Fish.  Pat.  Cas.  57,  6  Fed.  Cas. 
No.  3,124;  Conover  v.  Dohrman,  6  Blatchf. 
(U.  S.)  60,  6  Fed.  Cas.  No.  3,120;  Lull  v.  Clark. 

21  Blatchf.  (U.  S.)  95;  Brighton  v.  Wilson.  18 
Fed.  Rep.  378;  Mav  v.  Fond  du  Lac  County, 
27  Fed.  Rep.  699,  reversed  on  other  gronds  in 
137  U.  S.  395;  Belle  Patent  Button  Fastener 
Co.  v.  Lucas.  2S  Fed.  Rep  371;  Tondeur  v. 
Stewart,  2S  Fed.  Rep.  561;  Howard  v.  St. 
Paul's  Plow- Works,  35  Fed.  Rep.  743;  Con- 
solidaied  Car-Heating  Co.  v.  Matlin  Anti-Fire 
Car-Heater  Co.,  71  Fed.  Rep.  697. 

8.  Machine  Producing  Same  Result  by  Same 
Means,  Operating  in  Same  Manner. —  Burr  v. 
Duryee.  1  Wall.  (U.  S.)s3i;  Union  Paper-Bag 
Mach.  Co.  v .  Murphy,  97  U.  S.  120;  Bates  v. 
Coe,  98  U.  S.  42;  Potts  v.  Creager.  155  U.  S. 
597;  Westinghouse  v.  Boyden  Power  Brake 
Co.,  170  U.  S.  537;  Sayre  v.  Scott,  (C.  C.  A  ) 
55  Fed.  Rep.  971;  Odiorne  v.  Winkley.  2  Gall. 
(U.  S.)  51,  18  Fed.  Cas.  No.  10,432;  Gray  v. 
James,  Pet.  (C.  C.)  394,  Fed.  Cas.  No.  5,718; 
Sloat  v.  Spring,  22  Fed.  Cas.  No.  12,948(7.- 
Tatnam  v.  Le  Roy,  2  Blatchf.  (U.  S.)474;  Foss 
v.  Herbert,  1  Biss.  (U.  S.)  121,  9  Fed  Cas.  No. 
4,957;  Sickels  v.  Borden,  3  Blatchf.  (U.  S.)  535. 

22  Fed.  Cas.  No.  12,832;  Conover  v.  Rapp,  4 
Fish.  Pat.  Cas.  57,  6  Fed.  Cas.  No.  3  124;  Ca- 
hoon  v.  Ring,  1  Cliff.  (U.  S.)  592,  4  Fed.  Cas. 
No.  2,292;  Union  Sugar  Refinery  v.  Matthies- 
son,  3  Cliff.  (U.  S.)639.  24  Fed.  Cas.  No.  14.399. 
Carter  v.  Baker,  1  Sawy.  (U.  S.)  512,  5  Fed. 
Cas.  No.  2,472;  Blanchard  v.  Putman,  2  Bond 
(U.  S.)  S4,  3  Fed.  Cas.  No.  1,514,  reversed  on 
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No  Matter  How  Closely  Infringement  May  Be  Approached, '  it  is  avoided  if  the  substance 
of  the  patented  machine  is  not  taken.2    Thus,  a  machine  is  not  an  infrin; 
mcnt  when  it  performs  substantially  different  functions,  or  performs  the  same 
functions  in  a  substantially  different  way,  or  produces  a  substantially  different 
result.3 

(2)  Identity  of  Principle. — Substantial  identity  exists  when  the  alleged 
infringing  machine  embodies  the  principle  of  the  patented  machine.1  Where 
there  is  diversity  of  principle  there  is  no  infringement.5  When  used  in  this 
sense  "principle"  means  "mode  of  operation,"0  or,  in  other  words,  the  opera- 
tive cause  by  which  a  certain  effect  is  produced.7 

In  Applying  this  Test  of  infringement,  inquiry  should  be  directed  more  par- 
ticularly to  those  parts  of  the  machine  which  really  do  the  work,  so  as  not  to 
attach  undue  importance  to  other  parts  which  are  only  used  as  a  convenient 
mode  of  constructing  the  entire  machine.8 

(3)  Identity  of  Effect  or  Result.  —  Identity  of  effect  or  result  does  not  con- 
stitute infringement  unless  it  is  produced  by  the  same  or  substantially  similar 
means.9    But  where  there  is  identity  of  means  it  is  sufficient  if  the  result  is 


other  grounds  in  8  Wall.  (U.  S.)  420;  Westlake 
v.  Cartier,  6  Fish.  Pat.  Cas.  519,  29  Fed.  Cas. 
No.  17,451;  American  Diamond  Rock  Boring 
Co.  v.  Sheldon,  17  Blalchf.  (U.  S  )  208,  1  Fed. 
Cas.  No.  296;  Jenkins  v.  Gutney,  23  Fed.  Rep. 
898;  Halliday  v.  Covel,  27  Fed.  Rep.  217;  May 
v.  Fond  du  Lac  County,  27  Fed.  Rep.  691, 
rez'ersed  on  other  grounds  in  137  U.  S.  395; 
Pennsylvania  Diamond-Drill  Co.  v.  Simpson, 

29  Fed.  Rep  288;  Shaver  v.  Skinner  Mfg.  Co., 

30  Fed.  Rep.  68;  Mann's  Boudoir  Car  Co.  v. 
Monarch  Parlor  Sleeping  Car  Co.,  34  Fed.  Rep. 
130;  Howard  v.  St.  Paul  Plow-Works,  35  Fed 
Rep  743;  American  Automaton  Weighing 
Mich.  Co.  v.  Blauvelt,  50  Fed.  Rep.  213;  Hoe 
v.  S:ott,  65  Fed.  Rep.  606,  affirmed  in  (C.  C.  A.) 
70  Fed.  Rep.  781;  Rood  v.  Evans.  92  Fed.  Rep. 
37 1 ;  Fruit-Cleaning  Co.  v.  Fresno  Home- 
Packing  Co.,  94  Fed.  Rep.  845. 

1.  Blanchard  v.  Beers,  2  Blatchf.  CU.  S.)  411, 
3  Fed.  Cas.  No.  1  506;  Rood  v.  Evans,  92  Fed. 
Rep.  371. 

2.  Substantially  Different  Machine.  —  Barrett 
v.  Hall.  1  Mason  (U.  S  )  447;  McCormick  v. 
Seymour,  2  Blatchf.  (U.  S.)  240,  15  Fed.  Cas. 
No,  8,726;  Blanchard  v.  Beers,  2  Blatchf.  (U. 
S.)  411,  3  Fed.  Cas.  No.  1,506;  Shaw  Relief- 
Valve  Co.  v.  New  Bedford,  26  Fed.  Rep.  331; 
Maya  v.  Fond  du  Lac  County  27  Fed.  Rep. 
691,  reversed  on  other  grounds  in  137  U.  S  395. 

Slight  Difference,  if  Essential,  Avoids  Infringe- 
ment.—  Good  v.  Bailey,  33  Fed.  Rep.  42 

3.  What  Is  Diversity.  —  Tatham  v.  Le  Roy,  7 
West.  L.  J.  431,  23  Fed.  Cas.  No.  13,762;  Ca- 
hoon  v.  Ring,  1  Cliff.  (U.  S.)  592,  4  Fed.  Cas. 
No.  2,292;  Union  Sugat  Relinery  Co.  v.  Mat- 
thi?sson,  3  Cliff.  (U.  S.)  639,  24  Fed.  Cas.  No. 
14,399;  American  Diamond  Rock  Boring  Co. 
v.  Sheldon,  17  Blatchf.  (U.  S.)  208,  1  Fed.  Cas. 
No.  296;  Mann's  Boudoir  Car  Co.  v.  Monarch 
Parlor  Sleeping  Car  Co.,  34  Fed.  Rep.  130. 

4.  Machine  Identical  in  Principle.  —  Sewall  v. 
Jones,  91  U.  S.  171;  Brooks  v.  Bicknell,  3  Mc- 
Lean (U.  S.)  251,  4  Fed.  Cas.  No.  1,944;  Blanch- 
ard v.  Beers,  2  Blatchf.  (U.  S.)  411,  3  Fed.  Cas. 
No.  1,506;  Wintermute  v.  Redington,  1  Fish. 
Pat.  Cas.  239.  30  Fed.  Cas.  No.  17,896;  Page 

Ferry,  1  Fish.  Pat.  Cas.  298,  18  Fed.  Cas. 
No.  10,662;  McComb  v.  Brodie,  1  Woods  (U. 
S-)  153,  15  Fed.  Cas.  No.  8,708;  Converse  v. 


Cannon,  2  Woods  (U.  S.)  7,  6  Fed.  Cas.  No. 
3,144.  See  also  Coleman  v.  Liesor,  6  Fed.  Cas. 
No.  2,984;  Latta  v.  Shawk,  1  Bond  (U.S.)  259, 
14  Fed.  Cas.  No.  8,116;  Judson  v.  Cope,  1 
Bond  (U.  S  )  327,  14  Fed.  Cas.  No.  7,565; 
Blanchard  v.  Putman,  2  Bond  (U.  S.)  84,  3 
Fed.  Cas.  No.  1,514,  reversed  on  other  grounds 
in  8  Wall.  (U.  S.)  420;  Conover  v.  Roach,  4 
Fish.  Pat.  Cas.  12,  6  Fed.  Cas.  No.  3,125. 

5.  Diversity  of  Principle.  —  Lee  v.  Blandy,  1 
Bond  (U.  S.)  361.  15  Fed.  Cas.  No.  8,182;  Win- 
termute v.  Redington,  1  Fish.  Pat.  Cas.  239, 
30  Fed.  Cas.  No.  17,896;  Brooks  v.  Tenkins,  3 
McLean  (U.  S.)  432  4  Fed.  Cas.  No.  1.953. 

6.  "  Principle  "  Means  "  Mode  of  Operation."  — 
Latta  v.  Shawk,  1  Bond  (U.  S.)  259,  14  Fed. 
Cas.  No.  8,116;  Judson  v.  Cope,  1  Bond  (U.  S.) 
327,  14  Fed.  Cas.  No.  7,565. 

"  Infringement  Involves  Substantial  Identity, 
whether  that  identity  be  described  by  the 
terms  '  same  principle,'  '  same  modus  ope- 
randi,' or  any  other."  Burr  v.  Duryee,  I 
Wall.  (U.  S.)  531;  Westinghouse  v.  Boyden 
Power  Brake  Co.,  170  U.  S.  537;  Sloat  v. 
Spring,  22  Fed.  Cas.  No.  12,948(7/  Carter  v. 
Baker,  1  Sa-,vy.  (U.  S.)  512,  5  Fed.  Cas.  No. 
2,472. 

7.  "  Principle  "  Means  "  Operative   Cause."  — 

Brooks  v.  Jenkins,  3  McLean  (U.  S.)  432,  4 
Fed.  Cas.  No.  1,953;  Pitts  v.  Wemple,  1  Biss. 
(U.  S.)  89,  19  Fed.  Cas.  No.  11,194.  See  also 
Smith  v.  Pearce,  2  McLean  (U.  S.)  176,  22  Fed. 
Cas.  No.  13,089;  Parker  v.  Stiles,  5  McLean 
(U.  S.)  44,  18  Fed.  Cas.  No.  10,749. 

8.  Important  Parts  Must  Be  Looked  To.  —  Union 
Paper-Bag  Mach.  Co.  v.  Murphy,  97  U.S.  120; 
Cahoon  v.  Ring,  1  Cliff.  (U.  S.)  592,  4  Fed.  Cas. 
No.  2,292;  Union  Sugar  Refinery  v.  Matthies- 
son,  3  Cliff.  (U.  S.)  639,  24  Fed.  Cas.  No.  14,399; 
American  Diamond  Rock  Boring  Co.  v.  Shel- 
don, 17  Blatchf.  (U.  S.)  208,  1  Fed.  Cas.  No. 
296. 

9.  Identity  of  Result.  —  Burr  v.  Duryee,  1 
Wall.  (U.  S.)  531;  Werner  v.  King,  96  U.  S. 
230;  Dryfoos  v.  Wiese,  124  U.  S.  32;  Hubbell 
v.  U.  S.,  179  U.  S.  77;  Westinghouse  v.  Boy- 
den Power  Brake  Co.,  170  U.  S.  537;  Bundy 
Mfg.  Co.  v.  Detroit  Time-Register  Co.,  (C.  C. 
A.)  94  Fed.  Rep.  524:  Pittsburg  Meter  Co.  v. 
Pittsburg  Supply  Co.,  (C.  C.  A.)  109  Fed.  Rep. 
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the  same  in  kind  though  not  in  degree.1 

(4)  Substitution  of  Equivalents.  — ■  The  substitution  of  a  known  mechanical 
equivalent  for  one  or  more  of  the  devices  or  parts  of  the  patented  machine  is 
an  evasive  difference,  insufficient  to  avoid  infringement.2 

g.  Of  Patents  for  Manufactures  —  (1)  In  General.  —  A  patent  for  a 
manufacture  is  infringed  by  a  subsequent  manufacture  which  is  substantially 
identical  therewith  3  — -  that  is,  which  serves  the  same  purpose  and  accom- 
plishes the  same  thing  by  the  use  of  substantially  the  same  means  operating 
in  substantially  the  same  manner 4  —  notwithstanding  formal  or  colorable 
differences,5  such  as  the  substitution  of  equivalents.6  But  there  is  no  infringe- 
ment when  there  is  a  substantial  difference  in  purpose,7  means,8  mode  of 
operation,9  or  result.10 

(2)  Use  of  Different  Materials.  —  When  a  patent  is  limited  to  an  article 
made  of  a  specified  material,  it  is  not  infringed  by  a  similar  article  made  of  a 
different  material.11 

(3)  Identity  of  Process.  — ■  A  patent  for  a  product  produced  by  a  particular 
process  is  not  infringed  by  a  similar  product  produced  by  a  substantially  dif- 
ferent process. 12    But  if  the  patent  covers  the  product  only,  and  not  the  pro- 


644;  American  Pin  Co.  v.  Oakville  Co.,  3 
Blatchf.  (U.  S.)  190,  1  Fed.  Cas.  No.  313;  Lee 
v.  Blandy,  i  Bond  (U.  S.)  361,  15  Fed.  Cas.  No. 
8,182.  See  also  Morris  v.  Barrett,  1  Bond  (U. 
S.)  254,  17  Fed.  Cas.  No.  9,827. 

Identity  of  Products  does  not  of  itself  establish 
infringement.  Smith  v.  Higgins,  22  Fed.  Cas. 
No.  13,058. 

Nor  Does  Formal  Difference  Between  Products 

substantially  alike  establish  non-infringement. 
Hobbs  v.  King,  8  Fed.  Rep.  91. 

1.  Result  Same  in  Kind  but  Not  in  De- 
gree.—  VVinans  v.  Denm^ad,  15  How.  (U.  S.) 
330;  Sewall  v.  Jones,  91  U.  S.  171;  Goshen 
Sweeper  Co.  v.  Bissell  Carpet-S weeper  Co.,  (C. 
C.  A.)  72  Fed.  Rep.  67;  Whipple  v.  Middlesex 
Co.,  4  Fish.  Pat.  Cas.  41,  29  Fed.  Cas.  No. 
17.520. 

2.  Use  of  Known  Equivalent.  —  O'Reilly  v. 
Morse,  15  How.  (U.  S.)  123;  Hoyt  v.  Home, 
145  U.  S.  302;  Du  Bois  v.  Kirk,  158  U.  S.  58; 
Waterbury  Brass  Co.  v.  New  York,  etc.,  Brass 
Co.,  3  Fish.  Pat.  Cas.  43,  29  Fed.  Cas.  No. 
17,256;  Sloat  v.  Spring,  22  Fed.  Cas.  No. 
12,948(7;  Tatham  u.  Le  Roy,  2  Blatchf.  (U.  S.) 
474,  23  Fed.  Cas.  No.  13,760;  Foss  v.  Herbert, 
1  Biss.  (U.  S.)  121,  9  Fed.  Cas.  No.  4,957;  Ca- 
hoon  v.  Ring,  1  Cliff.  (U.  S.)  592,  4  Fed.  Cas. 
No.  2,292;  Union  Sugar  Refinery  v.  Mat- 
thiesson,  3  Cliff.  (U.  S.)  639,  24  Fed.  Cas.  No. 
14,399;  Blanchard  v.  Putman,  2  Bond  (U.  S.) 
84,  3  Fed.  Cas.  No.  1,514,  reversed  on  other 
grounds  in  8  Wall.  (U.  S.)  420;  Conover  v. 
Roach,  4  Fish.  Pat.  Cas.  12,  6  Fed.  Cas.  No. 
3,125;  Conover  v.  Dohrman,  6  Blatchf.  (U.  S.) 
60,  6  Fed.  Cas.  No.  3,120;  May  v.  Johnson 
County,  16  Fed.  Cas.  No.  9,334;  Wilt  v.  Grier, 
5  Fed.  Rep.  450;  Crompton  v.  Knowles,  7  Fed. 
Rep.  204;  Singer  Mfg.  Co.  v.  Henry  Stewart 
Mfg.  Co.,  8  Fed.  Rep.  g2o;  Brighton  v.  Wilson, 
18  Fed.  Rep.  378;  Halliday  v.  Covel,  27  Fed. 
Rep.  217:  Thompson  v.  American  Bank  Note 
Co.,  35  Fed.  Rep.  203;  Butz  Thermo-Electric 
Regulator  Co.  v.  Jacobs  Electric  Co.,  36  Fed. 
Rep.  191 ;  California  Electrical  Works  v.  Hen- 
zel,  48  Fed.  Rep.  375;  American  Automaton 
Weighing  Mach.  Co.  v.  Blauvelt,  50  Fed.  Rep. 
213;  Cutcheon  v.  Herrick,  52  Fed.  Rep.  147, 
affirmed  in  (C.  C.  A.)  60  Fed.  Rep.  80;  Roberts 


v.  H.  P.  Nail  Co.,  53  Fed.  Rep.  916;  Westing- 
house  v.  New  York  Air-Brake  Co.,  59  Fed. 
Rep.  581;  Oval  Wood  Dish  Co.  v.  Sandy  Creek 
Wood  Mfg.  Co.,  60  Fed.  Rep.  285;  Smith  v. 
Higgins,  22  Fed.  Cas.  No.  13,058;  Johnson  v. 
Willimantic  Linen  Co.,  33  Conn.  436. 

3.  Substantially  Identical  Manufacture.  —  Rich 
v.  Lippincoit  2  Fish.  Pat.  Cas.  I,  20  Fed,  Cas. 
No.  11,758;  Teese  v.  Phelps,  McAll.  (U.  S.)  48. 
23  Fed.  Cas.  No.  13,819;  Putnam  v.  Keystone 
Bottle  Stopper  Co.,  38  Fed.  Rep.  234. 

4.  Manufacture  Accomplishing  Same  Purpose  in 
Same  Manner.  —  New  York  Rubber  Co.  v.  Chas- 
kel,  9  Pat.  Off.  Gaz.  923,  18  Fed.  Cas.  No. 
10,215;  Collignon  v.  Hayes,  8  Fed.  Rep.  912. 
See  also  Hawes  v.  Gage,  5  Pat.  Off.  Gaz.  494,  n 
Fed.  Cas.  No.  6,237. 

The  Accomplishment  of  an  Additional  Result 
does  not  avoid  infringement  when  the  sub- 
stance of  the  invention  is  taken.  New  York 
Rubber  Co.  v.  Chaskel,  9  Pat.  Off.  Gaz.  923, 
18  Fed.  Cas.  No.  10,215. 

5.  Colorable  Differences.  —  Rich  v.  Lippincott, 
2  Fish.  Pat.  Cas.  1.  20  Fed.  Cas.  No.  11,758; 
Teese  v.  Phelps,  McAll.  (U.  S.)  48.  23  Fed.  Cas. 
No.  13,819;  Collignon  v.  Hayes,  8  Fed.  Rep. 
912;  Putnam  v.  Keystone  Bottle  Stopper  Co., 
38  Fed.  Rep.  234. 

6.  Use  of  Equivalent. —  Coleman  Hardware 
Co.  v.  Kellogg,  39  Fed.  Rep.  39. 

7.  Diversity  of  Purpose.  —  Hawes  v.  Gage,  5 
Pat.  Off.  Gaz.  494,  11  Fed.  Cas.  No.  6,237. 

8.  Diversity  of  Means.  —  Worden  v.  Searls, 
121  U.  S.  14;  Hall  v.  Stern,  15  Fed.  Rep.  463. 

9.  Diversity  of  Operation. —  Hall  v.  Stern,  15 
Fed.  Rep.  463;  Brunswick  Balke-Collender  Co. 
».  Brunswick,  47  Fed.  Rep.  218. 

10.  Diversity  of  Result.  —  Brown  v.  Rubber- 
Step  Mfg.  Co.,  3  B.  &  A.  Pat.  Cas.  232,  4  Fed. 
Cas.  No.  2,028. 

11.  Manufacture  of  Different  Material. —  Harris 
v.  Allen,  15  Fed.  Rep.  106;  Western,  etc.,  Mfg. 
Co.  v.  Rosenstock,  30  Fed.  Rep.  67;  Seabury 
v.  Johnson.  76  Fed.  Rep.  456. 

12.  Patent  for  Product  of  Particular  Process. — 
Cochrane  v.  Badische  Anilin,  etc.,  Fabrik,  in 
U.  S.  293;  Goodyear  Dental  Vulcanite  Co. 
Davis,  102  U.  S.  222;  Plummer  v.  Sargent,  120 
U.  S.  442;  Merrill  v.  Yeomans.  Holmes  (U.  S.) 
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cess,  it  is  infringed  by  a  substantially  similar  product  producer!  by  an  entirely 
different  process. 1 

k.  Of  Patents  for  Processes  —  (i)  In  General.  —  A  patent  for  a  pro- 
cess is  infringed  by  a  subsequent  process  which  invokes  the  same  principle,2 
and  accomplishes  the  same  result  by  the  use  of  the  same  3  or  substantially  the 
same  4  means.  Where  the  substance  or  essence  is  taken,  infringement  is  not 
escaped  by  colorable  or  evasive  changes.4 

(2)  Identity  of  Means.  —  A  patent  for  a  process  is  not  infringed  by  a  sub- 
sequent process  which  accomplishes  the  same  or  a  similar  result  by  the  use  of 
substantially  different  means.''  Hence  the  identity  of  two  processes  is  not 
established  by  the  similarity  of  their  products,7  although  such  similarity  may 
tend  to  prove  identity.8  But  if  the  patented  invention  is  substantially  taken, 
infringement  is  not  avoided  by  a  mere  variance  from  the  best  manner  of 
practicing  it,  resulting  in  an  inferior  product.9 

(3)  Use  of  Part  and  Substitution  of  Equivalents.  —  A  process  which  omits 
one  or  more  characteristic  features  1(*  or  essential  steps  of  the  patented  inven- 
tion without  substituting  equivalents  therefor  11  does  not  infringe.  But  it  does 
infringe  if  a  step  is  only  colorably  omitted,12  or  if  a  known  equivalent  is  sub- 
stituted for  an  omitted  step. 13    A  process  which  produces  the  result  contem- 


331,  1  B.  &  A.  Pat.  Cas.  47,  17  Fed.  Cas.  No. 
9,472;  Dittmar  v.  Rix,  1  Fed.  Rep.  342; 
Schalscha  v.  Sutro,  19  Fed.  Rep.  319;  Van 
Campy.  Maryland  Pavement  Co. ,  34  Fed.  Rep. 
740;  Carl  L.  Jensen  Co.  v.  Clay,  59  Fed.  Rep. 
290.    See  also  14  Op.  Atty.-Gen.  209. 

A  Trivial  or  Unsubstantial  Difference  does  not 
avoid  infringement.  Globe  Nail  Co.  v.  U.  S. 
Horse  Nail  Co.,  19  Fed.  Rep.  8(9. 

1.  Patent  for  Product  Irrespective  of  Process.  — 
Badische  Anilin,  etc.,  Fabrik  v.  Hamilton  Mfg. 
Co  ,  3  B.  &  A.  Pat.  Cas.  235,  2  Fed.  Cas.  No. 
721;  Accumulator  Co.  v.  Edison  Electric 
Illuminating  Co.,  63  Fed.  Rep  979. 

2.  Copying  Principle.  —  Tilghman  v.  Werk,  2 
Fish.  Pat.  Cas.  229,  23  Fed.  Cas.  No.  14,046; 
American  Wood  Paper  Co.  v.  Fibre  Disinte 
grating  Co.,  6  Blatchf.  (U.  S.)  27,  1  Fed.  Cas. 
No.  320. 

3.  Identical  Process.  — ■  Gloucester  Isinglass, 
etc.,  Co.  v.  Brooks,  19  Fed.  Rep.  426. 

4.  Substantially  Identical  Process.  —  Mowry  v. 
Whitney,  14  Wall.  (U.  S  )  620;  Royer  v.  Coupe, 
146  U.  S.  524;  Whitney  v.  Mowry,  2  Bond  (U. 
S.)  45,  29  Fed.  Cas.  No.  17,592;  American 
Wood  Paper  Co.  v.  Fibre  Disintegrating  Co., 

6  Blatchf.  (U.  S.)  27,  I  Fed.  Cas.  No.  320;  Cali- 
fornia Artificial  Stone  Paving  Co.  v.  Molitor, 

7  Sawy.  (U.  S.)  190;  Royer  v.  Chicago  Mfg, 
Co  ,  20  Fed.  Rep.  853;  Cary  v.  Wolff,  24  Fed. 
Rep.  139;  Clement  Mfg.  Co.  v.  Upson,  etc., 
Mfg.  Co.,  50  Fed.  Rep.  538;  Uhlman  v.  Arn- 
holdt,  etc.,  Brewing  Co.,  53  Fed.  Rep.  485. 

5.  Colorable  or  Evasive  Changes. —  Tilghman 
v.  Proctor,  102  U.  S.  707;  Eames  v.  An- 
drews, 122  U.  S.  40;  Collender  v.  Came,  4  Cliff. 
(U.  S.)  393,  6  Fed.  Cas.  No.  2,999;  Whitney  v. 
Mowry,  2  Bond  (U.  S.)  45,  29  Fed.  Cas.  No. 
17,592;  American  Wood  Paper  Co.'  v.  Fibre 
Disintegrating  Co.,  6  Blatchf.  (U.  S.)  27.  1  Fed. 
Cas.  No.  320;  Cary  v.  Wolff,  24  Fed.  Rep.  139; 
United  Nickel  Co.  v.  Central  Pac.  R.  Co.,  36 
Fed.  Rep.  186. 

6.  Similar  Result  by  Different  Means.  —  An- 
drews v.  Long,  2  McCrary  (U.  S.)  577;  New 
Process  Fermentation  Co.  v.  Maus,  20  Fed. 
Rep.  725;  Taber  Bas  Relief  Photograph  Co.  v. 
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Marceau,  87  Fed.  Rep.  871.  Compare  Badische 
Anilin,  etc.,  Fabrik  v.  Levinstein,  24  Ch.  D. 
156,  reversed  in  29  Ch.  D.  366,  and  affirmed  in 
12  App.  Cas.  710. 

7.  Mere  Identity  of  Product.  —  Palmer  v.  Wag- 
slaff,  9  Exch.  494;  Plummer  v.  Sargent,  120 
U.  S.  442;  Ben6  v.  Jeantet,  129  U.  S.  683; 
Schwartz  v.  Housman,  88  Fed.  Rep.  519. 

8.  Identity  of  Product  Evidence  of  Infringe- 
ment. —  Collender  v.  Came,  4  Cliff.  (U,  S.)  393, 
6  Fed.  Cas.  No.  2,999;  Pickhardt  v.  Packard, 
22  Fed.  Rep.  530. 

9.  Variance  from  Best  Method.  —  Delaware 
Metal  Refinery  v.  Woodfall,  55  Fed.  Rep.  988. 

10.  Omission  of  Characteristic  Feature.  —  Cali- 
fornia Artificial  Stone  Paving  Co.  v.  Schalicke, 
119  U.  S.  401;  Van  Camp  v.  Maryland  Pave- 
ment Co.,  34  Fed.  Rep.  740. 

11.  Omission  of  Essential  Step.  —  Goodyear 
Dental  Vulcanite  Co.  v.  Davis,  102  U.  S.  222; 
Royer  v.  Coupe,  146  U.  S.  524;  Howe  v.  Ab- 
bott, 2  Story  (U.  S.)  190,  12  Fed.  Cas.  No. 
6,766;  Dittmar  v.  Rix,  1  Fed.  Rep.  342;  Ham- 
merschlag  v.  Garrett,  10  Fed.  Rep.  479;  Cotter 
v.  New  Haven  Copper  Co.,  13  Fed.  Rep.  234; 
Heller  v.  Bauer,  19  Fed.  Rep.  96;  Arnold  v. 
Phelps,  20  Fed.  Rep.  315;  Royer  v.  Coupe,  38 
Fed.  Rep.  113. 

12.  Colorable  Omission  of  Step.  —  American 
Wood  Paper  Co.  v.  Fibre  Disintegrating  Co., 
6  Blatchf.  (U.  S.)  27,  1  Fed.  Cas.  No.  320, 

13.  Substitution  of  Equivalent.  —  Goodyear 
Denial  Vulcanite  Co.  v.  Davis,  102  U.  S.  222; 
Hurlbut  v.  Schillinger,  130  U.  S.  456;  United 
Nickel  Co.  v.  Harris,  15  Blatchf.  (U.  S.)  319, 
24  Fed.  Cas.  No.  14,407;  California  Artificial 
Stone  Paving  Co.  v.  Molitor,  7  Sawy.  (U.  S.) 
190;  Kimball  v.  Hess,  15  Fed.  Rep.  393;  United 
Nickel  Co.  v.  Pendleton,  15  Fed.  Rep.  739; 
United  Nickel  Co.  v.  Melchior,  17  Fed.  Rep. 
340;  United  Nickel  Co.  v.  Central  Pac.  R.  Co., 
36  Fed.  Rep.  186;  Johnson  v.  Willimantic  Linen 
Co.,  33  Conn.  436. 

The  Substitution  of  a  Step  Expressly  Avoided  by 
the  Patentee  is  not  the  use  of  an  equivalent. 
Cotter  v.  New  Haven  Copper  Co.,  13  Fed. 
Rep.  234. 
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plated  by  the  patentee  of  a  prior  patented  process,  by  the  use  of  only  such  of 
the  described  means  as  are  essential  to  that  end,  is  an  infringement.1 

(4)  Transposition  of  Steps. — A  mere  transposition  in  the  order  of  the 
successive  steps  of  a  patented  process  is  insufficient  to  avoid  infringement.3 

(5)  Addition  of  Steps.  —  The  use  of  a  patented  process  is  none  the  less 
an  infringement  because  of  the  employment  of  something  else  in  addition 
thereto.3 

(6)  Use  of  Different  Apparatus.  —  Where  a  patented  process  is  neither 
dependent  upon,  nor  limited  to,  any  specific  apparatus  or  machinery  for  carry- 
ing it  into  effect,  it  is  infringed  by  the  use  of  different  apparatus  for  practicing 
the  same  process,4  even  though  such  different  apparatus  is  patentable  as  an 
improvement.5 

3.  Remedies  for  Infringement  —  a.  In  General.  —  A  patentee  may  sue 
either  at  law  or  in  equity,  according  as  the  relief  demanded  is  of  a  legal  or 
an  equitable  nature.  If  damages  for  an  alleged  infringement  are  sought,  an 
action  at  law  is  the  proper  action;  and  if  a  patent  has  expired  at  the  time 
when  suit  is  brought,  so  that  an  injunction  cannot  be  awarded,  it  is  ordinarily 
the  exclusive  remedy.  But  if  the  patent  has  not  expired,  and  the  patentee 
wishes  to  restrain  acts  of  infringement,  he  may  sue  in  equity  for  an  injunction, 
and,  as  incident  to  that  form  of  relief,  the  court  has  power  to  decree  an 
accounting  as  to  profits  realized  by  the  defendant.6  A  person  may  sue  for 
an  infringement  of  any  one  of  the  separate  and  distinct  inventions  that  may 
be  covered  by  his  patent.7  The  jury  must  find  that  the  invention  is  useful 
and  of  some  value  before  it  can  award  damages  for  infringement.8 

b.  Jurisdiction  — (1)  At  Law. — If  only  the  recovery  of  damages  for  the 
injury  is  sought  in  an  action  for  an  infringement,9  or  if,  in  an  action  ex  con- 
tractu arising  as  to  a  patent,  the  recovery  of  damages  or  compensation  is  the 
only  object,10  the  remedy  at  law  is  adequate,  and  a  court  of  equity  has  no 
jurisdiction. 


1.  When  Use  of  Part  Infringes.  —  Roberts  v. 
Roier,  5  Fish.  Pat.  Cas.  295,  20  Fed.  Cas.  No. 
11,912;  U.  S.  Milis  Co.  v.  Carnegie  Sieel  Co., 
89  Fed.  Rep.  343.  See  also  Tilghman  v.  Werk, 
2  Fish.  Pat.  Cas.  229,  23  F"ed.  Cas.  No.  14,046. 

2.  Transposition  of  Steps. —  Hammerschlag 
Mfg  Co.  v.  Bancrolt.  32  Fed.  Rep.  585. 

3.  Addition  of  Step  or  Ingredient.  —  Clerk  v. 
Tannage  Patent  Co.,  (C.  C.  A.)  84  Fed.  Rep. 
643;  Ford  Morocco  Co.  v.  Tannage  Patent  Co., 
(C.  C.  A.)  84  Fed.  Rep.  644;  Lalance,  etc.,  Mfg. 
Co.  v.  Hibsrmann  Mfg  Co  ,  S3  Fed.  Rep.  375; 
Lalance,  etc.,  Mfg.  Co.  v.  Mosheim,  53  F"ed. 
Rep.  3S0. 

4.  Use  of  Different  Apparatus.  —  Cochrane  v. 
Deener,  94  U.  S.  780;  Tilghman  v.  Proctor, 
102  U.  S.  707;  Tilgh.nan  v.  Mitchell,  2  Fish. 
Pat.  Cas.  518,  23  Fed.  Cas.  No.  14,043;  Bridge 
v.  Brown,  Holmes  (U.  S.)  53,  4  Fed  Cas.  No. 
1,857;  American  Bell  Telephone  Co.  v.  Dol- 
bear,  15  Fed.  Rep.  448;  Celluloid  Mfg.  Co.  v 
American  Zylonite  Co.,  31  Fed.  Rep.  904; 
Pittsburgh  Reduction  Co.  v.  Cowles  Electric 
Smelling,  etc.,  Co.,  55  Fed.  Rep.  301.  Compare 
Hammerschlag  Mfg.  Co.  v.  Wichelman,  38 
Fed.  Rep.  430,  wherein  it  was  held  that  a  hand 
process  did  not  infringe  a  machinery  process. 

When  an  Invention  Is  Limited  to  Specific  Appa- 
ratus, the  use  of  different  apparatus  does  not  in- 
fringe. Edison  v.  Klaber,  38  Fed.  Rep.  744. 
See  also  Celluloid  Mfg.  Co.  v.  Arlington  Mfg. 
Co.,  44  Fed.  Rep.  81. 

5.  See  supra,  this  section.  What  Constitutes 
Infringement  —  Elements  and  General  Principles 
—  Additions  to  ami  Improvements  upon  Patented 
Invention. 


6.  Eight  to  Sue  Either  at  Law  or  in  Equity.  — 

Wise  v.  Grand  Ave.  R.  Co.,  33  Fed.  Rep.  277. 
See  also  Parks  v.  Booth,  102  (J.  S.  96;  Bragg 
v.  Stockton,  27  Fed.  Rep.  509;  Hudson  z-. 
Draper.  4  Cliff.  (U.  S.)  178,  4"  Fish.  Pat.  Cas. 
256,  12  Fed.  Cas.  No.  6,834. 

7.  Suit  for  Infringement  of  Part  of  Patent.  — 
McComb  v.  Ernest,  1  Woods  (U.  S.)  195,  5 
Fish.  Pat.  Cas.  396,  6  F"ed.  Cas.  No.  3.155: 
Moodv  v.  Fiske,  2  Mason  (U.  S.)  112,  17  Fed. 
Cas.  No.  9,745. 

8.  Invention  Must  Be  Useful  and  Valuable.  — 
Knighi  -•.  Baltimore,  etc.,  R.  Co.,  Taney  (U. 
S.)  106,  14  Fed.  Cas.  No.  7.S82. 

9.  Actions  for  Damages  for  Infringement.  — 
Hav  ward  v.  Andrews,  106  U.  S.  672 ;  Srhillinger 
v.  U.  S.,  1*5  U.  S.  163;  Belknap  v.  Schild,  161 
U.  S.  10;  Stein  v.  Goddard,  McAIl.  (U.  S.)  S2; 
Vaughan  v.  East  Tennessee,  etc.,  R.  Co..  1 
Flipp.  (U.  S)  621;  Brooks  v.  Miller,  28  Fed. 
Rep.  617;  Uhlman  v.  Chickering,  33  Fed. 
Rep.  5S2;  Wise  v.  Grand  Ave.  R.  Co.,  33 
Fed.  Rep.  277;  Ross  v.  Ft.  Wayne,  5S  Fed.  Rep. 
404;  Cramer  v.  Fry,  68  Fed.  Rep.  201;  Edison 
Phonograph  Co.  v.  Hawthorne,  etc.,  Mfg.  Co., 
10S  Fed.  Rep.  630. 

10.  Actions  ex  Contractu. — Ambler  v.  Choteau, 
107  U.  S.  586;  Woodworlh  v.  Weed,  I  Blatchf. 
(U.  S.)  165,  30  Fed.  Cas.  No.  iS,022;  Drainage 
Constr.  Co.  v.  Chelsea,  41  Fed.  Rep.  47;  Chase 
v.  Cox,  41  Fed.  Rep.  475;  Washburn,  etc., 
Mfg.  Co.  v.  Cincinnati  Barbed  Wire  Fence  Co., 
42  Fed.  Rep.  675;  Babbott  r.  Tewksbury,  46 
F"ed.  Rep.  S6.  See  also  Bowers  v.  Concanon, 
105  Fed.  Rep.  525;  Kempton  v.  Bray,  99  Mass. 
350. 
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(2)  In  Equity  —  (a)  In  General.  —  Jurisdiction  in  equity  is  usually  predicated 
upon  the  right  to  an  injunction,1  and  so  a  suit  in  equity  merely  for  profits 
and  damages  cannot  be  maintained.  There  is  nothing  so  peculiar  to  a  suit 
for  damages  and  profits  for  infringement  of  a  patent  as,  independently  of 
some  recognized  ground  of  equitable  jurisdiction,  to  justify  a  court  of  chan- 
cery in  assuming  jurisdiction.  It  must  appear  that  the  remedy  at  law  is  in- 
adequate, and  if  the  case  is  one  in  which  equitable  relief  by  injunction  is  inap- 
propriate, as  where  a  patent  has  expired,  the  suit  will  not  be  entertained  for 
the  mere  purpose  of  an  account  of  past  damages  and  profits.2  It  is  well 
settled,  however,  that  the  expiration  of  a  patent  pending  a  suit  for  infringe- 
ment does  not  defeat  the  jurisdiction  of  a  court  of  equity,  although  it  is  a 
reason  for  denying  an  injunction  which  was  the  basis  of  equity  jurisdiction.3 
In  exceptional  cases,  however,  grounds  of  equitable  relief  may  arise  otherw  ise 
than  by  way  of  injunction,  as  where  the  title  of  the  complainant  is  equitable 
merely,  or  where  equitable  interposition  is  necessary  on  account  of  impedi- 
ments which  prevent  a  resort  to  remedies  purely  legal  or  render  the  remedies 
in  a  legal  tribunal  difficult,  inadequate,  and  incomplete.4 

(b)  Injunction  —  aa.  In  General.  —  The  power  is  expressly  conferred  by  Act 
of  Congress  upon  the  several  federal  courts  vested  with  jurisdiction  in  cases 
arising  under  the  patent  laws  to  grant  injunctions  according  to  the  course  and 
principles  of  courts  of  equity;5  and  since  all  questions  as  to  issuing  injunc- 


1.  Eight  to  Injunction  Determines  Jurisdiction. 
—  Root  v.  Railway  Co.,  105  U.  S.  189;  Keyes 
v.  Eureka  Consol.  Min.  Co.,  T58  U.  S.  150,  14 
Savvy.  (U.  S.)  615;  Sayles  v.  Richmond,  etc., 
R.  Co.,  3  Hughes  (U.  S.)  172,  21  Fed.  Cas.  No. 
12,424:  American  Cable  R.  Co.  v.  Chicago 
Ciiy  R.  Co.,  41  Fed.  Rep.  522;  American  Cable 
R.  Co.  v.  Citizens'  R.  Co..  44  Fed.  Rep.  484; 
Bragg  Mfg.  Co.  v.  Hartford,  56  Fed.  Rep. 
292;  Woodmanse,  etc.,  Mfg.  Co.  v.  Williams, 
(C.  C.  A.)  68  Fed.  Rep.  489.  See  also  Con- 
cord v.  Norton,  16  Fed.  Rep.  477;  Crown  Cork, 
etc.,  Co.  v.  Aluminum  Stopper  Co.,  (C.  C.  A.) 
108  Fed.  Rep.  845;  McKay  v.  Smith,  29  Fed. 
Rep.  295.  Compare  Nevins  v.  Johnson,  3 
Blatchf.  (U.  S.)  80,  18  Fed.  Cas.  No.  10,136; 
Perry  v.  Corning,  6  Blatchf.  (U.  S.)  134,  19 
Fed.  Cas.  No.  11,003;  Howes  v.  Nute,  4  Cliff. 
(U.  S.)  173,  4  Fish.  Pat.  Cas.  262,  12  Fed.  Cas. 
No.  6,790. 

2.  No  Jurisdiction  of  Suit  for  Damages  and 
Profits  Only.  —  Root  v.  Railway  Co.,  105  U.  S. 
18:  Vaughan  v.  Central  Pac.  R.  Co.,  4  Sawy. 
(U.  S.)  280;  Campbell  v.  Ward,  12  Fed.  Rep. 
150;  Hayward  v.  Andrews,  12  Fed.  Rep.  786; 
Smith  v.  Sands,  24  Fed.  Rep.  470;  Lord  v. 
Whitehead,  etc.,  Mach.  Co.,  24  Fed.  Rep.  801; 
Brick  -a  Staten  Island  R.  Co.,  25  Fed.  Rep. 
554;  Consolidated  Middlings  Purifier  Co.  v. 
Wolf,  28  Fed.  Rep.  814;  Adams  v.  Bridgewater 
Iron  Co.,  26  Fed.  Rep.  324;  Edison  Electric 
Light  Co.  v.  U.  S.  Electric  Lighting  Co.,  35 
Fed,  Rep.  134;  Russell  v.  Kern,  (C.  C.  A.)  69 
Fed.  Rep.  94;  Woodmanse,  etc.,  Mfg.  Co.  v. 
Williams,  (C.  C.  A.)  68  Fed.  Rep.  489.  See 
also  Smith  v.  Sharp's  Rifle  Mfg.  Co.  3  Blatchf. 
(U.  S.)  545.  And  see  the  title  Equity,  vol.  n, 
p.  190. 

3.  Patent  Expiring  After  Suit  Brought.  —  Cot- 
ton-Tie Co.  v.  Simmons,  106  U.  S.  89;  Lake 
Shore,  etc.,  R.  Co.  v.  National  Car-Brake 
Shoe  Co.,  no  U.  S.  229;  Consolidated  Safety- 
Valve  Co.  v.  Crosby  Steam  Gauge,  etc.,  Co., 
113  U.  S.  157;  Thomson  v.  Wooster,  114  U.  S. 


104;  Clark  v.  Wooster,  119  U.  S.  322;  Jordan 
v.  Dobson,  2  Abb.  (U.  S.)  398,  13  Fed.  Cas. 
No.  7,519;  Imlay  v.  Norwich,  etc.,  R.  Co.,  4 
Blatchf.  (U.  S.)  227,  1  Fish.  Pat.  Cas.  340,  13 
Fed.  Cas.  No.  7,012;  Gottfried  v.  Moerlein, 
14  Fed.  Rep.  170;  Adams  v.  Howard,  19  Fed. 
Rep.  317;  Dick  v.  Struthers,  25  Fed.  Rep.  103; 
Brooks  v.  Miller,  28  Fed.  Rep.  615;  Kittle  v. 
Rogers,  33  Fed.  Rep.  49;  Singer  Mfg.  Co.  v. 
Wilson  Sewing-Mach.  Co.,  38  Fed.  Rep.  586; 
Reedy  v.  Western  Electric  Co.,  (C.  C.  A.)  83 
Fed.  Rep.  709;  Bradner  Adjustable  Hanger 
Co.  v.  Waterbury  Button  Co.,  106  Fed.  Rep. 
735;  Busch  v.  Jones,  16  App.  Cas.  (D.  C.) 
23.  See  also  Jones  v.  Barker,  11  Fed.  Rep. 
597- 

Patent  Expiring  Immediately  After  Suit  Brought. 

—  A  bill  in  equity  filed  so  immediately  before 
the  expiration  of  the  patent  as  to  render  it  im- 
possible to  obtain  an  injunction  will  not  be 
entertained.  Burdell  v.  Comstock,  15  Fed. 
Rep.  395;  Davis  v.  Smith,  19  Fed.  Rep.  823; 
Hewitt  v.  Pennsylvania  Steel  Co.,  24  Fed.  Rep. 
367;  Meshon  v.  J.  F.  Pease  Furnace  Co.,  24 
Fed.  Rep.  741;  Russell  v.  Kern,  (C.  C.  A.) 
69  Fed.  Rep.  94;  McDonald  v.  Miller,  84 
Fed.  Rep.  344;  Bragg  Mfg.  Co.  v.  Hartford, 
56  Fed.  Rep.  292;  Overweight-Counterbalance 
Elevator  Co.  v.  Standard  Elevator,  etc.,  Co., 
96  Fed.  Rep.  231.  Compare  New  York  Grape 
Sugar  Co.  v.  Peoria  Grape  Sugar  Co.,  2t  Fed. 
Rep.  878,  distinguishing  Belts  v.  Gallais,  L.  R. 
10  Eq.  392. 

4.  Root  v.  Railway  Co.,  105  U.  S.  189  See 
also  Blank  v.  Manufacturing  Co.,  3  Wall.  Jr. 
(C.  C.)  196,  3  Fed.  Cas.  No.  1,532;  Bicknell  v. 
Todd,  5  McLean  (U.  S.)  236,  3  Fed.  Cas.  No. 
1,389;  Magic  Ruffle  Co.  v.  Elm  City  Co.,  13 
Blatchf.  (U.  S.)  151,  16  Fed.  Cas.  No.  8,949; 
Sayles  v.  Dubuque,  etc.,  R.  Co.,  5  Dill.  IU.  S.) 
561,  3  B.  &  A.  Pat.  Cas.  219,  21  Fed.  Cas.  No. 
12,417;  Brick  v.  Slaten  Island  R.  Co.,  25  Fed. 
Rep-  553. 

5.  Rev.  Stat.  U.  S.,  §  4921. 
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tions  generally  have  been  fully  discussed  elsewhere,1  only  a  very  brief  treat- 
ment of  the  subject  is  necessary  in  this  title.  The  writ  of  injunction  issues 
in  patent  cases  on  the  principle  that  the  property  in  a  patent  is  just  as  much 
under  the  protection  of  the  law  as  property  in  land.  The  owner  has  the  same 
right  to  invoke  the  protection  of  the  court,  and  when  he  has  made  good  his 
claim  to  his  patent  and  has  shown  an  infringement  of  it,  it  is  the  duty  of 
the  court  to  give  him  the  same  relief  meted  out  to  suitors  in  other  cases.* 

Discretion  of  Court.  —  The  granting  of  a  preliminary  injunction  is  a  matter 
resting  in  the  sound  discretion  of  the  court,  to  be  determined  upon  the 
peculiar  circumstances  of  the  particular  case.3 


1.  See  the  title  Injunctions,  vol.  16,  p.  337. 
For  decisions  discussing  generally  the  sub- 
ject of  injunctions  in  patent  cases,  see  the  fol- 
lowing: Sargent  v.  Larned,  2  Curt.  (U.  S.) 
340;  Steam  Stone  Cutler  Co.  v.  Shortsleeves, 

16  Blatchf.  (U.  S.)  381;  American  Cotton-Tie 
Supply  Co.  v.  McCready,  17  Blatchf.  (U.  S.) 
291,  4  B.  &  A.  Pat.  Cas.  588,  1  Fed.  Cas.  No. 
295;  Colgate  v.  International  Ocean  Tel.  Co., 

17  Blatchf.  (U.  S.)  308;  Hoffheins  v.  Brandt,  3 
Fish.  Pat.  Cas.  218,  12  Fed.  Cas.  No.  6,575; 
Goodyear  v.  Hullihen,  2  Hughes  (U.  S.)  492, 

3  Fish.  Pat.  Cas.  251,  10  Fed.  Cas.  No.  5,573; 
American  Nicolson  Pavement  Co.  v.  Elizabeth, 

4  Fish.  Pat.  Cas.  189,  t  Fed.  Cas.  No.  312; 
McM  illin  v.  Barclay,  4  Brews.  (Pa.)  275,  5  Fish. 
Pat.  Cas.  189,  16  Fed.  Cas.  No.  8.902;  Andrews 
v.  Spear,  4  Dill.  (U.  S.)  472,  3  B.  &  A.  Pat. 
Cas.  82,  1  Fed.  Cas.  No.  380;  Smith  v.  Cum- 
mings,  1  Fish.  Pat.  Cas.  152.  22  Fed.  Cas.  No. 
13,034;  Thompson  v.  Mendelsohn,  5  Fish.  Pat. 
Cas.  187,  23  Fed.  Cas.  No.  13,968;  Merriam  v. 
Smith,  11'  Fed.  Rep.  588;  Brewster  v.  Parry, 
14  Fed.  Rep.  694;  Goddard  v.  Wilde,  17  Fed. 
Rep.  845;  Gold,  etc.,  Tel.  Co.  v.  Pearce,  19 
Fed.  Rep.  419;  Ball  Glove  Fastening  Co.  z. 
Ball,  etc.,  Fastener  Co.,  36  Fed.  Rep.  309; 
Horn  v.  Bergner,  68  Fed.  Rep.  428. 

The  Grant  of  a  Subsequent  Patent  will  not  pre- 
vent the  granting  of  an  injunction  where  the 
infringement  is  clear.  Morse  Fountain  Pen 
Co.  v.  Esterbrook  Steel  Pen  Mfg.  Co.,  3  Fish. 
Pat.  Cas.  515,  17  Fed.  Cas.  No.  9,862. 

No  Injunction  to  Enforce  Unjust  and  Inequitable 
Contract. —  Pope  Mfg.  Co.  v.  Gormully,  34 
Fed.  Rep.  877. 

Not  Denied  Because  Infringement  Small.  —  Car- 
ter v.  Wollschlaeger,  53  Fed.  Rep.  573. 

Not  Denied  Because  Damages  Nominal.  —  Du 
Bois  v.  Kirk,  158  U.  S.  58.  See  also  Camp- 
bell Printing-Press,  etc.,  Co.  v.  Manhattan  R. 
Co.,  49  Fed.  Rep.  930. 

Continuance  of  Methods  Used  Before  Patent  Is- 
sued,—  Equity  will  not  interfere  to  restrain  a 
continuance  of  the  defendant's  business  or 
manufacture  as  pursued  anterior  to  the  patent. 
Dorian  v.  Guie,  25  Fed.  Rep.  816. 

Mere  User  of  Patent  May  Be  Enjoined.  —  Jona- 
than Mills  Mfg.  Co.  v.  Whitehurst,  56  Fed. 
Rep.  589;  Allington,  etc.,  Mfg.  Co.  v.  Booth, 
72  Fed.  Rep.  772;  Bresnahan  v.  Tripp  Giant 
Leveller  Co.,  (C.  C.  A.)  102  Fed.  Rep.  899  [dis- 
tinguishing Westinghouse  Air-Brake  Co.  v. 
Burton  Stock-Car  Co.,  (C.  C.  A.)  77  Fed.  Rep. 
301];  Busch  v.  Jones,  16  App.  Cas.  (D.  C.)  23. 
But  not  when  the  case  is  at  all  doubtful. 
Howe  v.  Newton,  2  Fish.  Pat.  Cas.  531,  12 
Fed.  Cas.  No.  6,771. 

Enjoining  Suits  for  Infringement.  —  Hapgood 
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v.  Hewitt,  119  U.  S.  226;  Birdsell  v.  Hagers- 
town  Agricultural  Implement  Mfg.  Co.,  T 
Hughes  (U.  S.)  64;  Asbestos  Felling  Co.  o.  U. 
S.,  etc.,  Felting  Co.,  13  Blatchf.  (U.  S.)  453; 
Concoid  v.  Norton,  16  Fed.  Rep.  477;  Ide  v. 
Ball  Engine  Co.,  31  Fed.  Rep.  901;  National 
Cash  Register  Co.  v.  Boston  Cash  Indicator, 
etc.,  Co.,  41  Fed.  Rep.  41:  Germain  v.  Wilgus 
(C.  C.  A).  67  Fed.  Rep.  597. 

No  Injunction  Against  Circulars  or  Advertise 
ments  Concerning  Infringement.  —  Chase  v 
Tuttle,  27  Fed.  Rep.  no;  Tuttle  v.  Matthews 
28  Fed.  Rep.  98;  Westinghouse  Air-Brake 
Co.  v.  Carpenter,  32  Fed.  Rep.  545;  Kelley  v. 
Ypsilanti  Dress-Stay  Mfg.  Co.,  44  Fed.  Rep 
19;  Computing  Scale  Co.  v.  National  Com- 
puting Scale  Co.,  79  Fed.  Rep.  962;  Davison 
v.  National  Harrow  Co.,  103  Fed.  Rep.  360; 
Everett  Piano  Co.  v.  Bent,  Co  111.  App.  372; 
Hovey  v.  Rubber  Tip  Pencil  Co.,  33  N.  Y. 
Super.  Ct.  522;  Wren  v.  Cosmopolitan  Gas  Co., 
2  Hun  (N.  Y.)  666.  See  also  Wilson  Packing 
Co.  v.  Clapp,  8  Biss.  (U.  S.)  154;  Emack  v. 
Kane,  34  Fed.  Rep.  46.  Compare  Shoemaker 
v.  South  Bend  Spark  Arrester  Co..  135  Ind. 
47i. 

Penalty  for  Infringement  Enforceable  in  Injunc- 
tion Suit.  —  24  U.  S.  Stat,  at  L.  387.  c.  105; 
Pirkl  v.  Smiih,  42  Fed.  Rep.  410;  Untermeyer 
v.  Freund,  (C.  C.  A.)  58  Fed.  Rep.  205;  Lowell 
Mfg.  Co.  v.  Whittall,  71  Fed.  Rep.  515;  Gimbel 
v.  Hogg,  (C.  C.  A.)  97  Fed.  Rep.  791. 

Destruction  of  Infringing  Articles.  —  American 
Bell  Telephone  C6.  v.  Kitsell.  35  Fed.  Rep. 
521. 

Complainant's  Bond.  —  McMillan  v.  Conrad, 
16  Fed.  Rep.  128;  Tobey  Furniture  Co.  v. 
Colby,  35  Fed.  Rep.  592;  Pasteur  Chamber- 
land  Filter  Co.  v.  Funk.  52  Fed.  Rep.  146: 
Consolidated  Electric  Storage  Co.  v.  Accumu- 
lator Co.,  (C.  C.  A.)  55  Fed.  Rep.  485.  And 
see  the  title  Injunctions,  vol.  16,  p.  439 

2.  Principles  upon  Which  Injunction  Allowed. 
—  McComb  v.  Ernest,  1  Woods  (U.  S.)  195,  5 
Fish.  Pat.  Cas.  396,  6  Fed.  Cas.  No.  3,155. 

3.  Exercise  of  Court's  Discretion.  —  Orr  w. 
Badger,  Brun.  Col.  Cas.  (U.  S.)  536,  iS  Fed. 
Cas.  No.  10,587;  Motte  v.  Bennett,  2  Fish.  Pat. 
Cas.  642,  17  Fed.  Cas.  No.  9,884:  Potter  v. 
Whitney,  1  Lowell  (U.  S.)  87,  3  Fish.  Pat.  Cas. 
77,  19  F«d.  Cas.  No.  11,341;  Earth  Closet  Co. 
v.  Fenner,  5  Fish.  Pat.  Cas.  15.  8  Fed.  Cas. 
No.  4,249;  Tucker  v.  Carpenter,  Hempst.  (U. 
S.)  440,  24  Fed.  Cas.  No.  14,217;  Blanchard  v. 
Reeves,  1  Fish.  Pat.  Cas.  103,  3  Fed.  Cas.  No. 
1,515;  Irwin  v.  Dane,  2  Biss.  (U.  S.)  442,  4 
Fish.  Pat.  Cas.  359.  13  Fed.  Cas.  No.  7,081, 
Brown  v.  Deere.  2  McCraryfU.  S.)425;  Bailey 
Wringing  Mach.  Co.  v.  Adams,  3  B.  &  A.  Pat. 
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Perpetual  Injunction. — The  general  rule  that  perpetual  injunctions  are  awarded, 
or  their  issuance  is  directed,  or  the  preliminary  injunction  already  issued  is 
made  final  or  perpetual,  by  the  final  decree  of  the:  court,  or  when  the  rights 
of  the  parties,  so  far  as  relates  to  the  subject  of  the  injunction,  are  fin  ally 
adjudicated  or  disposed  of  by  the  order  or  decree  of  the  court,  obtains  in 
patent  cases  as  in  others.1 

bb.  When  Granted.  —  The  general  rules  that  an  injunction  will  not  be  granted 
when  the  remedy  at  law  is  full,  adequate,  and  complete,8  nor  unless  it  clearly 
appears  that  the  court's  interference  is  required  to  prevent  irreparable  injury,3 
obtain  in  patent  cases.  On  an  application  for  a  preliminary  injunction  the 
court  will  consider  whether  a  greater  injury  will  be  done  by  granting  an 
injunction  than  would  result  from  a  refusal.4 

Threatened  Infringement.  —  If  the  rights  of  a  party  under  a  patent  have  been 
fully  and  clearly  established  and  an  infringement  of  such  rights  is  threatened, 
or  if,  when  they  have  been  infringed,  the  party  has  good  reason  to  believe 
that  the  infringement  will  be  continued,  an  injunction  will  issue.5 

Cessation  of  infringement.  —  The  fact  that  the  defendant  has  ceased  to  infringe 
the  patent,  or  promises  to  abstain  from  infringing  in  the  future,  is  no  reason 
for  refusing  an  injunction.6 

Cas.  96,  2  Fed.  Cas.  No.  752;  Furbush  v. 
Bradford,  1  Fish.  Pat.  Cas.  317,  9  Fed.  Cas. 
No.  4,930;  Campbell  Priniing-Press,  etc.,  Co. 
v.  Manhattan  R.  Co.,  49  Fed.  Rep.  930;  In  re 
Chicago  Sugar-Refining  Co.,  (C.  C.  A.)  87  Fed. 
Rep.  750.  And  see  the  title  Injunctions,  vol. 
16,  p.  345- 

1.  When    Perpetual    Injunction  Granted.  — 

Matthews,  etc.,  Mfg.  Co.  v.  National  Brass, 
etc.,  Works,  71  Fed.  Rep.  518;  Western  Elec- 
tric Co.  v.  Capital  Telephone,  etc.,  Co.,  86  Fed. 
Rep.  769;  Marden  v.  Campbell  Printing-Press, 
etc.,  Co.,  (C.  C.  A.)  79  Fed.  Rep.  653.  And 
see  the  title  Injunctions,  vol.  16,  p.  344. 

The  Words  "Perpetual  Injunction"  in  a  decree 
mean  only  for  the  life  of  the  patent.  De 
Florez  v.  Raynolds,  8  Fed  Rep.  434. 

2.  Refused  When  Legal  Remedy  Adequate.  — 
Hat  Band  Mfg.  Co.  v.  Porter,  34  Fed.  Rep. 
745.  And  see  the  title  Injunctions,  vol.  16, 
P-  352. 

8.  No  Injunction  When  Irreparable  Injury  Not 
Shown. —  Dorsey  Revolving  Harvester  Rake 
Co.  v.  Bradley  Mfg.  Co.,  12  Blatchf.  (U.  S.) 
202,  1  B.  &  A.  Pat.  Cas.  330,  7  Fed.  Cas.  No. 
4,015;  Sickels  v.  Youngs,  3  Blatchf.  (U.  S.) 
293,  22  Fed.  Cas.  No.  12.838;  New  York  Grape 
Sugar  Co.  v.  American  Grape  Sugar  Co.,  10 
Fed.  Rep.  836;  Norton  v.  Eagle  Automatic 
Can  Co.,  57  Fed.  Rep.  929;  Alaska  Packers' 
Assoc.  v.  Pacific  Steam  Whaling  Co.,  93  Fed. 
Rep.  672.  And  see  the  title  Injunctions,  vol. 
16,  p.  360. 

4.  Balancing  Conveniences.  —  Gilbert,  etc., 
Mfg.  Co.  v.  Bussing,  12  Blatchf.  (U.  S.)  426; 
New  York  Grape  Sugar  Co.  v.  American  Grape 
Sugar  Co  ,  20  Blatchf.  (U.  S.)  386;  Morris  v. 
Lowell  Mfg.  Co.,  3  Fish.  Pat  Cas.  67,  17  Fed. 
Cas.  No.  9,833:  Potter  v.  Whitney,  1  Lowell 
(U.  S.)  87,  3  Fish.  Pat.  Cas.  77,  19  Fed.  Cas. 
No.  11,341;  Morris  v.  Shelbourne,  8  Blatchf. 
(U.  S.)  266,  4  Fish.  Pat.  Cas.  377,  17  Fed.  Cas. 
No.  9,836;  Pullman  v.  Baltimore,  etc.,  R.  Co., 
5  Fed.  Rep.  72,  4  Hughes  (U.  S.)  236;  Hoe  v. 
Boston  Daily  Advertiser  Corp.,  14  Fed.  Rep. 
914;  Consolidated  Roller-Mill  Co.  v.  Richmond 
City  Mill-Works,  40  Fed.  Rep.  474;  Campbell 
Printing-Press,  etc.,  Co.  v.  Manhattan  R.  Co., 


47  Fed.  Rep.  663,  49  Fed.  Rep.  930;  Bowers 
Dredging  Co.  v.  New  York  Dredging  Co.,  77 
Fed.  Rep.  980;  Huntington  Dry-Pulverizer 
Co.  v.  Alpha  Portland  Cement  Co.,  91  Fed. 
Rep.  534.  See  also  Westinghouse  Air-Brake 
Co.  v.  Great  Northern  R.  Co.,  (C.  C.  A.)  88 
Fed.  Rep.  258;  United  Indurated  Fibre  Co.  v. 
Whippany  Mfg.  Co.,  83  Fed.  Rep.  485.  And 
see  the  title  Injunctions,  vol.  16,  p.  363. 

Public  Convenience  to  Be  Considered.  —  Bliss  v 
Brooklyn,  8  Blatchf.  (U.  S.)  533,  4  Fish.  Pal. 
Cas.  596,  3  Fed.  Cas.  No.  1,544;  Ballard  v. 
Pittsburgh,  12  Fed.  Rep.  783;  Southwestern 
Brush  Electric;  Light,  etc.,  Co.  v.  Louisiana 
Electric  Light  Co.,  45  Fed.  Rep.  893;  Camp- 
bell Printing-Press,  etc.,  Co.  v.  Manhattan  R. 
Co.,  49  Fed.  Rep.  930;  Westinghouse  Air- 
Brake  Co.  v.  Burton  Stock-Car  Co.,  70  Fed. 
Rep.  619;  National  Meter  Co.  v.  Poughkeepsie, 
75  Fed.  Rep.  405;  Thomson-Houston  Electric 
Co.  v.  Union  R.  Co..  78  Fed.  Rep.  365;  West- 
inghouse Air-Brake  Co.  v.  Great  Northern  R. 
Co.,  86  Fed.  Rep.  132;  American  Ordnance 
Co.  v.  Driggs-Seabury  Co.,  87  Fed.  Rep.  947; 
Pelzer  v  Binghamton,  (C.  C.  A.)  95  Fed.  Rep. 
823. 

5.  Injunction  Against  Threatened  Injury.  — 

Brammer  v.  Jones,  2  Bond  (U.  S.)  100;  Pop- 
penhusen  v.  New  York  Gutta  Percha  Comb 
Co.,  4  Blatchf.  (U.  S.)  184;  Woodworth  v. 
Stone,  3  Story  (U.  S.)  749,  30  Fed.  Cas.  No. 
18,021;  Toledo  Mcwer,  etc.,  Co.  v.  Johnston 
Harvester  Co.,  24  Fed.  Rep.  739;  Sessions  i\ 
Gould,  49  Fed.  Rep.  855;  Johnson  Railroad 
Signal  Co  v.  Union  Switch,  etc.,  Co.,  (C.  C. 
A.)  55  Fed.  Rep.  487;  National  Meter  Co.  v. 
Thomson  Meter  Co.,  106  Fed   Rep.  531. 

6.  Infringement  Discontinued.  —  Jenkins  *. 
Greenwald,  1  Bond  (U.  S.)  126,  2  Fish.  Pat 
Cas.  37;  Goodyear  v.  Berry,  2  Bond  (U.  S.) 
189,  3  Fish.  Pat.  Cas.  439,  ro  Fed.  Cas.  No. 
5,556;  Potter  v.  Crowell,  1  Abb.  (U.  S.)  89,  3 
Fish.  Pat.  Cas.  112,  19  Fed.  Cas.  No.  11,323; 
Rumford  Chemical  Works  v.  Vice,  14  Blatchf. 
(U.  S.)  179,  2  B.  &  A.  Pat.  Cas.  584,  20  Fed. 
Cas.  No.  12,136;  Sickels  v.  Mitchell,  3  Blatchf. 
(U.  S.)  548,  22  Fed.  Cas.  No.  12,835;  Celluloid 
Mfg.  Co.  v.  Arlington  Mfg.  Co.,  34  Fed.  Rep. 
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Expiration  of  Patent.  —  As  a  general  rule,  an  injunction  cannot  be  obtained 
after  the  expiration  of  a  patent.1  Where  the  complainant  can  be  compen- 
sated in  damages,  a  preliminary  injunction  will  not  be  granted  very  shortly 
before  the  expiration  of  a  patent.2  But  an  injunction  may  be  granted  even 
though  the  patent  is  about  to  expire  when  damages  would  not  compensate, 
or  under  other  special  circumstances.3  An  injunction  will  not  usually  be 
granted  where  the  complainant's  right  is  doubtful.4  Thus,  in  order  to 
authorize  a  court  to  allow  a  preliminary  injunction,  not  only  must  the 
infringement  be  without  reasonable  doubt,  but  the  rights  of  the  patentee 
must  be  clear;  and  failing  prior  adjudication  in  favor  of  the  validity  of  the 
patent,  there  must  be  shown  such  continued  public  acquiescence  in  the 
exclusive  right  asserted  as  raises  a  presumption  of  validity,  not  arising  from 
the  letters  patent  alone.5    Where  the  right  to  a  preliminary  injunction  is  in 


324;  Facer  v.  Midvale  Steel-Work  Co.,  38  Fed. 
Rep.  231;  White  v.  Walbridge,  46  Fed.  Rep. 
526;  California  Electrical  Works  v.  Henzel, 
48  Fed.  Rep.  375.  affirmed  (C.  C.  A.)  51  Fed. 
Rep.  754;  Sawyer  Spindle  Co.  v.  Turner,  55 
Fed.  Rep.  979;  New  York  Belting,  etc.,  Co. 
v.  Gutta  Percha,  etc.,  Mfg.  Co.,  56  Fed.  Rep. 
264;  Matthews,  etc.,  Mfg.  Co.  v.  National 
Brass,  etc.,  Works,  71  Fed.  Rep.  518;  Western 
Electric  Co.  v.  Capital  Telephone,  etc.,  Co.,  86 
Fed.  Rep.  769;  New  York  Filter  Mfg.  Co.  v. 
Chemical  Bldg.  Co.,  93  Fed.  Rep.  827.  See 
also  Marden  v.  Campbell  Printing-Press,  etc., 
Co.,  (C.  C.  A.)  79  Fed.  Rep.  653. 

1.  No  Injunction  After  Patent  Expires.  — 
Vaughan  v.  Central  Pac.  R.  Co.,  4  Sawy.  (U. 
S.)  280.  Compare  American  Diamond  Rock 
Boring  Co.  v.  Sheldon,  18  Blatchf.  (U.  S.)  50; 
Plimpton  v.  Winslow,  3  Fed.  Rep.  333;  New 
York  Belting,  etc.,  Co.  v.  Magowan,  27  Fed. 
Rep.  in.  And  see  supra,  this  subsection,  In 
Equity  —  In  General. 

2.  Patent  About  to  Expire.  —  Parker  v.  Sears, 

1  Fish.  Pal.  Cas.  93,  18  Fed.  Cas.  No.  10,748; 
Howe  v.  Morton,  1  Fish.  Pat.  Cas.  586,  12  Fed. 
Cas.  No.  6,769;  Keyes  v.  Eureka  Consol.  Mfg. 
Co.,  14  Sawy.  (U.  S.)  6i5,  45  Fed.  Rep.  199. 

3.  Cary  v.  Domestic  Spring  Bed  Co.,  27  Fed. 
Rep.  299;  Kittle  v.  De  Graaf,  30  Fed.  Rep.  689; 
Kittle  v.  Schneider,  30  Fed.  Rep.  690;  Kittle 
v.  Rogers,  33  Fed.  Rep.  49;  Westinghouse 
Air-Brake  Co.  v.  Carpenter,  32  Fed.  Rep.  484; 
American  Bell  Telephone  Co.  v.  Brown  Tele- 
phone, etc.,  Co..  58  Fed.  Rep.  409. 

Relief  from  Injunction  After  Expiration  of 
Patent.  —  American  Diamond  Rock  Boring  Co. 
v.  Rutland  Marble  Co.,  2  Fed.  Rep.  356. 

4.  See  the  title  Injunctions,  vol.  16,  p.  358. 

5.  Allowance  of  Preliminary  Injunction  — 
United  States.  —  Edward  Barr  Co.  v.  New 
York,  etc. .Automatic  Sprinkler  Co.,  24  Blatchf. 
(U.  S.)  566;  Jones  v.  Field,  12  Blatchf.  (U.  S.) 
494,  13  Fed.  Cas.  No.  7,461;  Poppenhusen 
v.  Falke,  4  Blatchf.  (U.  S.)  493,  Sickels  v. 
Mitchell,  3  Blatchf.  (U.  S.)  548;  Sickels  v. 
Youngs,  3  Blatchf.  (U.  S.)  293;  Tracy  v.  Torrey, 

2  Blatchf.  (U.  S.)275;  Chamberlain  v.  Ganson. 
2  Blatchf.  (U.  S.)  279,  note;  Booth  v.  Garelly,  1 
Blatchf.  (U.  S.)  247;  Allen  v.  Sprague,  1 
Blatchf.  (U.  S.)  567;  Barten  v.  Silliman, 
2  Wall.  Jr.  (C.  C.)  127,  2  Fed.  Cas.  No.  1,106; 
Goodyear  v.  Day,  2  Wall.  Jr.  (C.  C.)  283;  Mc- 
Comb  v.  Ernest,  1  Woods  (U.  S.)  195,  6  Fed. 
Cas.  No.  3,155;  Pullman  v.  Baltimore,  etc., 
R.  Co.,  4  Hughes  (U.  S.)  236,  5  Fed.  Rep.  72; 


Clum  v.  Brewer,  2  Curt.  (U.  S.)  506;  Jones  v. 
Hodges,  Holmes  (U.  S.)  37,  13  Fed.  Cas.  No. 
7,469;  Isaacs  v.  Cooper,  4  Wash.  (U.  S.)  259; 
Ogle  v.  Ege,  4  Wash.  (U.  S.)  584,  18  Fed.  Cas. 
No.  10,462;  Wilson  Packing  Co.  v.  Clapp,  8 
Biss.  (U.  S.)  154;  Planters'  Compress  Co.  v. 
Moore,  etc.,  Co.,  106  Fed.  Rep.  500;  Duff  Mfg. 
Co.  v.  Kalamazoo  Railway-Supply  Co.,  100 
Fed.  Rep.  357;  Welsbach  Light  Co.  v.  Cosmo- 
politan Incandescent  Gaslight  Co.,  100  Fed. 
Rep.  648;  Crown  Cork,  etc.,  Co.  v.  Aluminum 
Stopper  Co.,  100  Fed.  Rep.  849;  Hatch  Storage 
Battery  Co.  v.  Electric  Storage  Battery  Co., 
(C.  C.  A.)  100  Fed.  Rep.  975;  Scoville  Mfg. 
Co.  v.  Patent  Button  Co.,  99  Fed.  Rep.  743; 
National  Folding  Box,  etc.,  Co.  r.  Brown, 
etc.,  Co.,  98  Fed.  Rep.  437;  American  Grapho- 
phone  Co.  v.  Talking-Mach.  Co.,  (C.  C.  A.)  98 
Fed.  Rep.  729;  Blakey  v.  National  Mfg.  Co., 
(C.  C.  A.)  95  Fed.  Rep.  136;  Consolidated 
Fastener  Co.  v.  American  Fastener  Co.,  94 
Fed.  Rep.  523;  Welsbach  Light  Co.  v.  Rex  In- 
candescent Light  Co.,  94  Fed.  Rep.  1005;  Peck, 
etc.,  Co.  v.  Fray,  8S  Fed.  Rep.  784;  Wilson  v. 
Consolidated  Store-Service  Co.,  (C.  C.  A.)  88 
Fed.  Rep.  286;  Societe,  etc.  v.  Allen,  84  Fed. 
Rep.  812;  Welsbach  Light  Co.  v.  Benedict, 
etc.,  Mfg.  Co.,  82  Fed.  Rep.  747;  Williams  v. 
Breitling  Metal-Ware  Mfg.  Co.,  82  Fed.  Rep. 
747;  Williams  v.  Breitling  Metal-Ware  Mfg. 
Co  ,  (C.  C.  A.)  77  Fed.  Rep.  285;  Bowers 
Dredging  Co.  v.  New  York  Dredging  Co.,  77 
Fed.  Rep.  980;  Union  Switch,  etc.,  Co.  v. 
Philadelphia,  etc.,  R.  Co.,  75  Fed.  Rep.  1004; 
Palmer  Pneumatic  Tire  Co.  v.  Newton  Rub- 
ber Works,  73  Fed.  Rep.  218;  Consolidated 
Fastener  Co.  v.  Columbian  Fastener  Co.,  73 
Fed.  Rep.  828;  Carter-Crume  Co.  v.  Watson, 
69  Fed.  Rep.  267;  Western  Telephone  Constr. 
Co.  v.  Siromberg,  66  Fed.  Rep.  550;  Heaton- 
Peninsular  Button  Fastener  Co.  v.  Rooney,  65 
Fed.  Rep.  96;  George  Ertel  Co.  v.  Stahl,  (C.  C. 
A.)  65  Fed.  Rep.  519;  Brush  Electric  Co.  v.. 
Electric  Storage  Battery  Co.,  64  Fed.  Rep.  775; 
Corser  v.  Brattleboro  Overall  Co  ,  59  Fed. 
Rep.  7S1;  Rocker  Spring  Co.  v.  William  D. 
Gibson  Co.,  5S  Fed.  Rep.  217;  Rogers  Typo- 
graphic Co.  v.  Mergenthaler  Linotype  Co.,  58 
Fed.  Rep.  693;  Carv  Mfg.  Co.  -■.  De  Haven, 
58  Fed.  Rep.  7S6;  Palmer  v.  Mills,  57  Fed. 
Rep.  221;  Standard  Elevator  Co.  v.  Crane  Ele- 
vator Co.,  (C.  C.  A.)  56  Fed.  Rep.  718;  Edison 
Electric  Light  Co.  v.  Columbia  Incandescent 
Lamp  Co.,  56  Fed.  Rep.  496;  Goebel  v.  Ameri- 
can R.  Supply  Co.,  55  Fed.  Rep.  S2S;  Edison 
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doubt,  it  is  always  a  material  circumstance  for  consideration  that  the  dcfend- 


Electric  Light  Co.  v.  Beacon  Vacuum  Pump, 
etc.,  Co.,  54  Fed.  Rep.  678;  Carter  v.  Fry,  54 
Fed.  Rep.  882;  Blount  v.  Societe,  etc.,  (C.  C. 
A.)  53  Fed.  Rep.  98;  Siahl  v.  Williams,  52  Fed. 
Rep.  648;  Heaton  Peninsular  Button-Fastener 
Co.  v.  Dick,  52  Fed.  Rep.  667;  Hammond 
Buckle  Co.  v.  Goodyear  Rubber  Co.,  49  Fed. 
Rep.  274;  Anderson  v.  Germain,  48  Fed.  Rep. 
295;  National  Typographic  Co.  v.  New  York 
Tvpograph  Co.,  46  Fed.  Rep.  114;  Kane  v. 
Huggins  Cracker,  etc.,  Co.,  44  Fed.  Rep.  287; 
Mack  v.  Spencer,  44  Fed.  Rep.  346;  Standard 
Paint  Co.  v.  Reynolds,  43  Fed.  Rep.  304; 
Tsheppe  v.  Bernheim,  42  Fed.  Rep.  59;  Cellu- 
loid Mfg.  Co.  v.  Eastman  Dry  Plate,  etc.,  Co., 
42  Fed.  Rep.  159;  American  Fire  Hose  Mfg. 
Co.  v.  Cornelius  Callahan  Co.,  41  Fed.  Rep. 
50;  Boston  Electric  Co.  v.  Holtzer,  41  Fed. 
Rep.  390;  Judson  L.  Thomson  Mfg.  Co.  v. 
Hatheway,  41  Fed.  Rep.  519;  Raymond  v. 
Boston  Woven  Hose  Co.,  39  Fed.  Rep.  365; 
Morss  v.  Knapp,  39  Fed.  Rep  608;  Russell  v. 
Hyde,  39  Fed.  Rep.  614;  Hurlburt  v.  Carter, 
39  Fed.  Rep.  802;  Thompson  v.  Rand-Avery 
Supply  Co.,  38  Fed.  Rep.  112;  Upton  v.  Way- 
land,  36  Fed.  Rep.  691;  Dickerson  v.  De  La 
Vergne  Refrigerating  Mach.  Co.,  35  Fed.  Rep. 
143;  Carey  v.  Miller,  34  Fed.  Rep.  392;  Huber 
v.  Myers  Sanitary  Depot,  33  Fed.  Rep.  48; 
Wise  v.  Grand  Ave.  R.  Co.,  33  Fed.  Rep.  277; 
Glaenzer  v.  Wiederer,  33  Fed.  Rep.  583; 
Wollensak  v.  Sargent,  33  Fed.  Rep.  840;  Can- 
field  Rubber  Co.  v.  Gross,  32  Fed.  Rep.  226; 
Baldwin  v.  Conway,  32  Fed  Rep.  795;  Leary 
v.  Hohenstein,  32  Fed.  Rep.  832;  Osborn  v. 
Judd,  29  Fed.  Rep.  96;  National  Hat-Pounc- 
ing Mach.  Co  v.  Hedden,  29  Fed.  Rep.  147; 
Fraim  v.  Sharon  Valley  Malleable,  etc.,  Iron 
Co.,  27  Fed.  Rep.  457;  Cary  v.  Domestic 
Spring-Bed  Co.,  26  Fed.  Rep.  38;  Consolidated 
Safety  Valve  Co.  v.  Ashton  Valve  Co.,  26  Fed. 
Rep.  319;  Gunn  v.  Savage,  25  Fed.  Rep.  101; 
Peterson  v.  Simpkins,  25  Fed.  Rep.  486;  Steam 
Gauge,  etc.,  Co.  v.  St.  Louis  R.  Supplies  Mfg. 
Co.,  25  Fed.  Rep.  491;  Arnheim  v.  Finster,  24 
Fed.  Rep.  276;  Foster  v.  Crossin,  23  Fed.  Rep. 
400;  New  York  Belting-,  etc.,  Co.  v.  Magowan, 
23  Fed.  Rep.  596;  Zinsser  v.  Cooledge,  17  Fed. 
Rep.  538;  Bradley,  etc.,  Mfg.  Co.  v.  Charles 
Parker  Co.,  17  Fed.  Rep.  240;  Allis  v.  Stowell, 
15  Fed.  Rep.  242;  Steam  Gauge,  etc.,  Co.  v. 
Miller.  11  Fed.  Rep.  718,  8  Fed.  Rep.  314; 
"Weeks  v.  Buffalo  Scale  Co.,  11  Fed.  Rep.  901; 
White  v.  Heath,  10  Fed.  Rep.  291;  Hardy  v. 
Marble,  10  Fed.  Rep.  752;  New  York  Grape 
Sugar  Co.  v.  American  Grape  Sugar  Co.,  10 
Fed.  Rep.  835 ;  Cross  v.  Li  verm  ore,  9  Fed.  Rep. 
607;  Illingworth  v.  Spaulding,  9  Fed.  Rep. 
154;  Kirby  Bung  Mfg.  Co.  v.  White,  1  Fed. 
Rep.  604;  Serrell  v.  Collins,  4  Blatchf.  (U.  S.) 
61,  21  Fed.  Cas.  No.  12,671;  Sargent  v.  Carter, 
1  Fish.  Pat.  Cas.  277,  21  Fed.  Cas.  No.  12,362; 
Potter  v.  Muller,  2  Fish.  Pat.  Cas.  465,  19  Fed. 
Cas.  No.  11,334;  Orr  v.  Littlefield,  1  Woodb. 
&  M.  (U.  S  )  13,  18  Fed.  Cas.  No.  10.590;  Orr 
v.  Badger,  Brun.  Col.  Cas.  (U.  S.)  536,  18  Fed. 
Cas.  No.  10,587;  North  v.  Kershaw,  4  Blatchf. 
(U.  S.)  70,  18  Fed.  Cas.  No.  10,311:  Morris  v. 
Lowell  Mfg.  Co.,  3  Fish.  Pat.  Cas.  67,  17  Fed. 
Cas.  No.  9,833;  Mowrv  v.  Grand  Street,  etc., 
R.  Co.,  10  "Blatchf.  (U.  S.)  89,  17  Fed.  Cas. 


No.  9,893;  Motte  v.  Bennett,  2  Fish.  Pat.  Cas. 
642,  17  Fed.  Cas.  No.  9,884;  Muscan  Hair 
Mfg.  Co.  v.  American  Hair  Mfg.  Co.,  4  Blatchf. 
(U.  S.)  174,  17  Fed.  Cas.  No.  9,970;  Miller  v. 
Androscoggin  Pulp  Co.,  Holmes  (U.  S.)  142. 
17  Fed.  Cas.  No.  9,55q;  Morse  Fountain  Pen 
Co.  v.  Esterbrook  Steel  Pen  Mfg.  Co.,  3  Fish. 
Pat.  Cas.  515,  17  Fed.  Cas.  No.  9.862;  Mitchell 
v.  Barclay,  17  Fed.  Cas.  No.  9,659;  McGuire 
v.  Eames,  15  Blatchf.  (U.  S.)  312,  16  Fed.  Cas. 
No.  8,814;  Howe  v.  Williams,  2  Cliff.  (U.  S.) 
245,  12  Fed.  Cas.  No.  6,778;  Hovey  v.  Stevens, 
1  Woodb.  &  M.  (U.  S.)  290,  12  Fed.  Cas.  No. 
6,745;  Hockholzer  v.  Eager,  2  Savvy.  (U.  S.) 
361,  12  Fed.  Cas.  No.  6.556;  Hodge  v.  Hudson 
River  R.  Co.,  6  Blatchf.  (U.  S.)  165.  12  Fed. 
Cas.  No.  6,560;  Goodyear  v.  Hills,  3  Fish.  Pat. 
Cas.  134,  10  Fed.  Cas.  No.  5.5711';  Gutta- 
percha, etc.,  Mfg.  Co.  v.  Goodyear  Rubber 
Co.,  3  Sawy.  (U.  S  )  542,  11  Fed.  Cas.  No. 
5,879;  Grover,  etc.,  Sewing  Mach.  Co.  v.  Wil- 
liams, 2  Fish.  Pat.  Cas.  133,  11  Fed.  Cas. 
No.  5,847;  Goodyear  v.  Central  R.  Co.,  2  Wall. 
Jr.  (C.  C.)  356,  10  Fed.  Cas.  No.  5,563;  Con- 
solidated Safety-Valve  Co.  v.  Crosby  Steam 
Gauge,  etc.,  Co.,  7  Fed.  Rep.  768;  White  1.  S. 
Harris,  etc.,  Mfg.  Co.,  3  Fed.  Rep.  161; 
American  Middlings  Purifier  Co.  v.  Atlantic 
Milling  Co.  4  Dill.  (U.  S.)  100,  3  B.  &  A.  Pat. 
Cas.  168,  1  Fed.  Cas.  No.  305;  Crowell  v. 
Harlow,  3  B.  &  A.  Pat.  Cas.  478,  6  Fed.  Cas. 
No.  3,444;  Earth  Closet  Co.  v.  Fenner,  5  Fish. 
Pat.  Cas.  15;  Fales  v.  Went  worth,  Holmes 
(U.  S.)  96,  5  Fish.  Pat.  Cas.  302,  8  Fed.  Cas. 
No.  4,623:  American  Nicolson  Pavement  Co. 
v.  Elizabeth,  4  Fish.  Pat.  Cas.  189,  1  Fed.  Cas. 
No.  312;  Shelly  v.  Brannan,  4  Fish.  Pat.  Cas. 
198:  Potter  v  Whitney,  1  Lowell  (U.  S.)  87,  3 
Fish.  Pat.  Cas.  77,  19  Fed.  Cas.  No.  11,341; 
Dodge  v.  Card,  I  Bond  (U.  S.)  393,  2  Fish. 
Pat.  Cas.  116,  7  Fed.  Cas.  No.  3,951;  Hussev 
v.  Whitely,  1  Bond  (U.  S.)  407,  2  Fish.  Pat'. 
Cas.  120,  12  Fed.  Cas.  No.  6,950;  Woodworih 
v.  Hall,  1  Woodb.  &  M.  (U.  S.)  248,  30  Fed. 
Cas.  No.  18,016;  Weston  v.  White,  13  Blatchf. 
(U.  S.)447,  29  Fed.  Cas.  No.  17,459;  Winans 
v.  Eaton,  1  Fish.  Pat.  Cas.  181,  30  Fed.  Cas. 
No.  17.861;  Washburn  v.  Gould,  3  Story  (U. 
S.)  122,  29  Fed.  Cas.  No.  17,214;  Toppan  v. 
Naiional  Bank  Note  Co.,  4  Blatchf.  (U.  S.)  509, 
24  Fed.  Cas.  No.  14,100;  Thomas  z  .  Weeks,  2 
Paine  (U.  S.)  92,  23  Fed.  Cas.  No.  13,914; 
Stevens  v.  Felt,  23  Fed.  Cas.  No.  13,397;  Green 
v.  French,  4  B.  &  A.  Pat.  Cas.  169,  10  Fed. 
Cas.  No.  5,757;  Gibson  v.  Van  Dresar,  1 
Blatchf.  (U.  S.)  532,  10  Fed.  Cas.  No.  5,402; 
Gibson  v.  Betts,  1  Blatchf.  (U.  S.)  163,  10  Fed. 
Cas.  No.  5,390;  Goodyear  v.  Dunbar,  3  Wall. 
Jr.  (C.  C.)  310,  10  Fed.  Cas.  No.  5,570;  Hall 
-j.  Speer.  1  Pittsb.  (Pa.)  513,  n  Fed.  Cas.  No. 
5,947;  Ely  v.  Monson,  etc.,  Mfg.  Co.,  4  Fish. 
Pat.  Cas.  64,  8  Fed.  Cas.  No.  4,431;  Cooper  v. 
Mattheys,  3  Pa.  L  J.  Rep.  178,  5  Pa.  L.  J.  38, 
6  Fed.  Cas.  No.  3,200;  Congress  Rubber  Co. 
v.  American  Elastic  Cloth  Co..  6  Fed.  Cas.  No. 
3,099^/  Colt  v.  Young,  2  Blatchf.  (U.  S.)  471, 
6  Fed.  Cas.  No.  3,032;  Buck  v.  Cobb,  Brun. 
Col.  Cas.  (U.  S.)  550,  4  Fed.  Cas.  No.  2,079; 
Chase  v.  Wesson,  Holmes  (U.  S.)  274,  5  Fed. 
Cas.  No.  2,631;  Brown  v.  Hinkley,  6  Fish. 
Pat.  Cas.  370,4.  Fed.  Cas.  No.  2,012;  Burleigh 
477  Volume  XXII. 


Infringement. 


PA  TENTS. 


Remedies  for  Infringement. 


ant  is  responsible  for  any  damages  which  may  be  decreed  against  him  upon 
the  final  hearing.1 

cc.  Refusal  of  Injunction  When  Security1,  Given.  —  A  court  will  sometimes,  in 
view  of  the  circumstances  of  the  case,  instead  of  issuing  a  preliminary 
injunction,  allow  the  defendant  to  give  a  bond  to  secure  damages;  but  this 
course  will  not  generally  be  pursued  when  the  validity  and  infringement  of 
the  patent  are  clear.2 

dd.  Modification,  Dissolution,  Reinstatement,  and  Continuance-  —  The  rules  gov- 
erning the  modification,  dissolution,  reinstatement,  and  continuance  of  injunc- 


Rock-Drill  Co.  v.  Lobdell,  Holmes  (U.  S.)  450, 
4  Fed.  Cas.  No.  2,166;  Brooks  v.  Bicknell,  4 
McLean  (U.  S.)  70,  4  Fed.  Cas.  No.  1,946; 
Beane  v.  On,  2  B.  &  A.  Pat.  Cas.  176,  2  Fed. 
Cas.  No.  1,176. 

New  Jersey.  —  Parkhurst  v.  Kinsman.  6  N. 
J.  Eq.  600;  Illing worth  v.  Spaulding,  4  N.  J. 
L.  J.  269;  Robinson  v.  Randolph,  2  N.  J.  L.  J. 
170. 

Pennsylvania.  —  Miller  v.  M'Elroy,  I  Pa.  L. 
J.  Rep  326,  2  Pa.  L.  J.  305. 

Acquiescence  by  Public. —  McCoy  v.  Nelson, 
121  U.  S.  484;  Washburn  v.  Gould,  3  Story 
(U.  S.)  122;  Sargent  v.  Seagrave,  2  Curt.  (U. 
S.)  553;  Foster  v.  Moore,  1  Curt.  (U.  S.)  279; 
Thomas  v.  Weeks,  2  Paine  (U.  S.)92;  Gutta- 
percha, etc.,  Mfg.  Co.  v.  Goodyear  Rubber 
Co.,  3  Sawy.  (U.  S.)  542;  Welsbach  Light  Co. 
v.  Freeman,  100  Fed.  Rep.  298;  Smith  v. 
Meriden  Britannia  Co.,  (C.  C.  A.)  97  Fed.  Rep. 
987,  (C.  C.  A.)  92  Fed.  Rep.  1003;  Richmond 
Mica  Co.  v.  De  Clyne,  90  Fed.  Rep.  661;  Wil- 
son v.  Consolidated  Store-Service  Co.,  (C.  C. 
A.)  88  Fed.  Rep.  286;  Welsbach  Light  Co.  v. 
Benedict,  etc.,  Mfg.  Co.,  82  Fed.  Rep.  747; 
Palmer  Pneumatic  Tire  Co.  v.  Newton  Rubber 
Works,  73  Fed  Rep.  218;  Columbia  Wire  Co. 
v.  Freeman  Wire  Co  ,  71  Fed.  Rep.  302;  Page 
v.  Buckley,  67  Fed.  Rep.  142;  Kennedy  v. 
Penn  Iron,  etc.,  Co.,  67  Fed.  Rep.  339:  Thom- 
son Electric  Welding  Co.  v.  Two  Rivers  Mfg. 
Co.,  63  Fed.  Rep.  120;  Corser  v.  Brattleboro 
Overall  Co..  59  Fed.  Rep.  781;  Corbin  Cabinet 
Lock  Co.  v.  Yale,  etc.,  Mfg.  Co.,  58  Fed.  Rep. 
563;  Stahl  v.  Williams,  52  Fed.  Rep.  64S;  Ses- 
sions v.  Gould,  49  Fed.  Rep.  855;  R.  E.  Dietz 
Co.  v.  C.  T.  Ham  Mfg.  Co.,  47  Fed.  Rep.  320; 
White  71.  Hunter,  47  Fed.  Rep  819;  National 
Cash  Register  Co.  v.  Boston  Cash  Indicator, 
etc.,  Co  ,  41  Fed.  Rep.  144;  White  v.  Surdam, 
41  Fed.  Rep.  790;  Johnson  v.  Aldrich.  40  Fed. 
Rep.  675;  Upton  v.  Wayland,  36  Fed.  Rep.  691; 
Edward  Barr  Co.  v.  New  York,  etc.,  Auto- 
matic Sprinkler  Co.,  32  Fed.  Rep.  79;  Hat- 
Sweat  Mfg.  Co.  v.  Davis  Sewing-Mach.  Co.,  32 
Fed.  Rep.  401;  Fish  v.  Domestic  Sewing- 
Mach.  Co.,  12  Fed.  Rep.  495;  McWilliams 
Mfg.  Co.  7'.  Blundell,  11  Fed.  Rep.  419;  Kirby 
Bung  Mfg.  Co.  v.  White,  1  Fed.  Rep.  604; 
Burleigh  Rock-Drill  Co.  v.  Lobdell,  Holmes 
(U.  S.)  450,  1  B.  &  A.  Pat.  Cas.  625,  4  Fed. 
Cas.  No.  2,166;  Guidet  v.  Palmer,  10  Blatchf. 
(U.  S.)  217,  6  Fish.  Pat.  Cas.  82,  11  Fed.  Cas. 
No.  5,859:  Brown  v.  Hinkley,  6  Fish.  Pat. 
Cas.  370;  Robertson  v.  Hill,  6  Fish.  Pat.  Cas. 
465;  Chase  v.  Wesson,  Holmes  (U.  S.)  274,  6 
Fish.  Pat.  Cas.  517,  5  Fed.  Cas.  No.  2,631; 
Grover,  etc.,  Sewing  Mach.  Co.  v.  Williams, 
2  Fish.  Pat.  Cas.  133,  11  Fed.  Cas.  No.  5,847; 


Doughty  v.  West,  2  Fish.  Pat.  Cas.  553,  7  Fed. 
Cas.  No.  4,029;  Brooks  v.  Bicknell,  4  McLean 
(U.  S.)  70,  Fish.  Pal.  Rep.  72,  4  Fed.  Cas.  No. 
1,946;  Morse  v.  O'Reilly,  6  West.  L.  J.  102. 
17  Fed.  Cas.  No.  9,859;  Mitchell  v.  Barclay,  17 
Fed.  Cas.  No.  9,659;  Mannie  v.  Everett,  16 
Fed.  Cas.  No.  9,039. 

1.  Solvency  of  Defendant.  —  Essex  Hosierv 
Mfg.  Co.  v.  Dorr  Mfg.  Co.,  8  Fed.  Cas.  No. 
4.533;  Whitcomb  v.  Girard  Coal  Co.,  47  Fed. 
Rep  315;  Williams  v.  McNeely,  56  Fed.  Rep 
265;  Rogers  Typographic  Co.  v.  Mergenlhali  , 
Linotype  Co.,  58  Fed.  Rep.  693;  Ironclad  Mfg. 
Co.  v.  Jacob  J.  Vollrath  Mfg.  Co.,  52  Fed.  Re| 
143;  George  Eriel  Co.  v.  Stahl,  (C.  C.  A.)  65 
Fed.  Rep.  517;  Nilsson  v.  Jefferson,  78  Fed 
Rep.  366;  Overweight   Counterbalance  Ele- 
vator Co.  v.  Cahill,  etc..  Elevator  Co.,  86  Fed. 
Rep.  338;  Scoville  Mfg.  Co.  v.  Patent  Button 
Co.,  99  Fed.  Rep.  743. 

2.  Bond  in  Lieu  of  Injunction.  —  American 
Middlings  Purifier  Co.  v.  Atlantic  Milling  Co., 
4  Dill.  (U.  S  )  100,  3  B.  &  A.  Pai.  Cas.  168,  1 
Fed,  Cas.  No.  305;  Irwin  v.  McRoberts,  4  B. 
&  A.  Pal.  Cas.  411,  13  Fed.  Cas.  No.  7,085: 
Stainihorp  v.  Humiston,  2  Fish.  Pat.  Cas.  311, 
22  Fed.  Cas.  No.  13,280;  Howe  v.  Morton,  1 
Fish.  Pat.  Cas.  586,  12  Fed.  Cas.  No.  6,769: 
Dorsey  Harvester  Revolving  Rake  Co.  v. 
Marsh,  9  Phila.  (Pa.)  395,  30  Leg.  Int.  (Pa.) 
169,  6  Fish.  Pat.  Cas.  387,  7  Fed.  Cas.  No. 
4,014;  U.  S.  Annunciator,  etc.,  Mfg.  Co.  -•. 
Sanderson,  3  Blatchf.  (U.  S.)  184,  28  Fed.  Cas. 
No.  16,790:  Blake  v.  Robertson,  n  Blatchf. 
(U.  S.)  237,  6  Fish.  Pal.  Cas.  509,  3  Fed.  Cas. 
No.  1,500;  Greenwood  v.  Bracher,  1  Fed.  Rep. 
856;  McWilliams  Mfg.  Co.  v.  Blundell,  11  Fed. 
Rep.  419;  Hoe  v.  Knap,  27  Fed.  Rep.  204; 
Westinghouse  Air-Brake  Co.  v.  Carpenter,  32 
Fed.  Rep.  545;  Eastern  Paper-Bag  Co.  v.  Nixon, 
35  Fed.  Rep.  752;  Eagle  Mfg.  Co.  v.  Cham- 
berlain Plow  Co  ,  36  Fed.  Rep.  905;  Carter  v. 
Wollschlaeger,  53  Fed.  Rep.  573;  Geo.  A.  Mac- 
beth Co.  v.  Lippencott  Glass  Co.,  54  Fed.  Rep. 
167;  Edison  Electric  Light  Co.  v.  Columbia 
Incandescent  Lamp  Co..  56  Fed.  Rep.  4q6; 
American  Bell  Telephone  Co.  v.  Western  Tele- 
phone Constr.  Co.,  5S  Fed.  Rep.  410;  Duplex 
Printing-Press Co.  v.  Campbell  Printing-Press. 
etc.,  Co.,  (C.  C.  A.)  69  Fed.  Rep.  250;  Westing- 
house  Air-Brake  Co.  v.  Burton  Stock-Car  Co  . 
(C.  C.  A.)  77  Fed.  Rep.  301;  National  Cash- 
Register  Co.  v.  Navy  Cash- Register  Co.,  09 
Fed  Rep.  565;  Seiler  v.  Fuller,  etc.,  Mfg.  Co., 
(C.  C.  A.)  102  Fed.  Rep.  344:  Consolidated 
Rubber-Tire  Co.  v.  Finley  Rubber-Tire  Co., 
106  Fed.  Rep.  175:  Consolidated  Fruit  Jar  Co. 
v.  Whitney,  10  Phila.  (Pa.)  26S,  31  Leg.  Int. 
(Pa.)  229. 
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tions  generally  are  applicable  to  suits  as  to  patents  and  are  discussed 
elsewhere.1 

«.  Violation.  —  The  general  rule  that  it  is  the  duty  of  parties  to  obey  an 
injunction  is  applicable  in  patent  cases,  and,  as  has  been  stated  elsewhere  in 
this  work,  the  violation  of  an  injunction  is  a  contempt  of  the  court  from 
which  it  issued,  and  is  punishable  by  it  as  such.3 

(3)  Federal  Courts  —  (a)  In  General.  —  Under  the  Acts  of  Congress,  juris- 
diction of  all  suits  at  law  or  in  equity  arising  under  the  patent  laws  is  con- 
ferred upon  the  federal  courts.3    Under  these  statutes  the  federal  courts  have 


1.  See  the  tide  Injunctions,  vol.  16,  p.  423. 
Modification.  —  Brush  Electric   Co.    v.  Ac- 
cumulator Co.,  53  Fed.  Rep.  804. 

Suspension.  —  Brown  v.  Deere,  6  Fed.  Rep. 
487,  2  McCrary  (.U.  S.)  425;  Munson  v.  New 
York  19  Fed.  Rep.  313;  Consolidated  Roller- 
Mill  Co.  v.  Coombs,  39  Fed.  Rep.  803. 

Dissolution.  —  Sparkman  v.  Higgins,  1 
Blatchf.  (U.  S.)  205;  Goodyear  v.  Bourn,  3 
Blatchf.  (U.  S.)  266i  Union  Paper  Bag  Mach. 
Co.  v.  Newell,  11  Blatchf.  (U.  S.)  549;  Wood- 
worth  v.  Hall.  1  Woodb.  &  M.  (U.  S.)  389; 
Woodworth  v.  Rogers,  3  Woodb.  &  M.  (U.  S.) 
'35.  3°  Fed.  Cas.  No.  18,018;  Orr  v.  Badger, 
Brun.  Col.  Cas.  (U.  S.)  536,  18  Fed.  Cas.  No. 
10,587;  Cary  :\  Domestic  Spring  Bed  Co.,  26 
Fed.  Rep.  38;  Westinghouse  v.  Carpenter,  43 
Fed.  Rep.  894;  Electrical  Accumulation  Co.  v. 
Julien  Electric  Co.,  47  Fed.  Rep.  892;  Antisdel 
v.  Chicago  Hoiel  Cabinet  Co.,  (C.  C.  A.)  89 
Fed.  Rep.  308. 

Reinstatement. —  Bate  Refrigerating  Co.  v. 
Gillett,  31  Fed.  Rep.  809. 

Continuance.  —  Holmes  Electric  Protective 
Co.  o.  Metropolitan  Burglar  Alarm  Co.,  31 
Fed.  Rep.  562. 

2.  Punishment  for  Violation.  —  California  Arti- 
ficial Stone  Paving  Co  v.  Molitor,  113  U.  S. 
609;  Doubleday  v.  Sherman,  8  Blatchf.  (U.  S.) 
45.  7  Fed.  Cas.  No.  4,020;  Pentlarge  r.  Bees- 
ton,  18  Blatchf.  (U.  S.)  38,  1  Fed.  Rep.  862; 
Birdsall  v.  Hagerstown  Agricultural  Imple- 
ment Mfg.  Co.,  1  Hughes  (U.  S.)  59,  3  Fed. 
Cas.  No.  1,436;  U.  S.  v.  Dav,  6  Am.  L.  Reg. 
632,  25  Fed.  Cas.  No.  14,934;  Phillips  v.  De- 
troit, 2  Flipp.  (U.  S.)  92,  3  B.  &  A.  Pat.  Cas. 
150,  19  Fed.  Cas.  No.  11,101;  Colgate  v.  Gold, 
etc..  Tel.  Co.,  4  B.  &  A.  Pat.  Cas.  559,  6  Fed. 
Cas.  No.  2,992;  Colgate  v.  Western  Union  Tel. 
Co.,  4  B.  &  A.  Pat.  Cas.  563,  6  Fed.  Cas.  No. 
2,994;  Ready  Roofing  Co.  v.  Taylor.  15  Blatchf. 
(U.  S.)  94,  3  B.  &:  A.  Pat.  Cas.  368,  20  Fed. 
Cas.  No.  11,613;  Goodyear  v.  Mullee.  5  Blatchf. 
(U.  S.)  429  3  Fish.  Pat.  Cas.  209,  10  Fed.  Cas. 
No.  5,577;  Woodworth  v.  Rogers.  3  Woodb.  & 
M.  (U.  S.)  135,  30  Fed.  Cas.  No.  18,018;  Well- 
ing v.  Rubber  Coated  Harness  Trimming  Co., 
2  B.  &  A.  Pat.  Cas.  1,  29  Fed.  Cas.  No.  17,383; 
Wetherill  v.  New  Jersey  Zinc  Co.,  1  B.  &  A. 
Pat.  Cas.  105,  29  Fed.  Cas.  No.  17,463;  Whip- 
ple v.  Hutchinson,  4  Blatchf.  (U.  S.)  igo,  29 
Fed.  Cas.  No.  17,517;  Howard  v.  Mast,  etc., 
Co.,  33  Fed.  Rep.  869;  Sparkmin  v.  Higgins, 
2  Blatchf.  (U.  S.)  29,  22  Fed.  C  is.  No.  13,209; 
Smith  v.  Patton,  3  Pa.  L.  J.  Rep.  508,  6  Pa.  L. 
J.  189,  22  Fed.  Cas.  No.  13,088;  Onderdonk  v. 
Fanning,  2  Fed.  Rep.  568;  Macaulay  v.  White 
Sewing  Mach.  Co.,  9  Fed.  Rep.  698;  Yale  Lock 
Mfg.  Co.  v.  Scovill  Mfg.  Co.,  15  Fed.  Rep.  342; 
Matthews  v.  Spangenberg,  15  Fed.  Rep.  813; 


Higby  v.  Columbia  Rubber  Co.,  18  Fed.  Rep. 
601;  Celluloid  Mfg.  Co.  7/.  Comstock,  23  Fed. 
Rep.  38;  Roemer  v.  Neumann,  23  Fed.  Rep. 
447;  Iowa  Barb  Steel  Wire  Co.  v.  Southern 
Barbed-Wire  Co.,  30  Fed.  Rep.  123;  Wirt  v. 
Brown,  30  Fed.  Rep.  187;  Bate  Refrigerating 
Co.  v.  Gilleit,  30  Fed.  Rep.  683;  Mundy  v. 
Lidgerwood  Mfg.  Co.,  34  Fed.  Rep.  541 ;  John- 
son v.  Brooklyn,  etc.,  R.  Co.,  37  Fed.  Rep.  147; 
Michaelis Roessler,  38  Fed.  Rep.  742;  Truax 
v.  Detweiler,  46  Fed.  Rep.  117;  Potter  v.  Mul- 
ler,  1  Bond  (U.  S.)  601,  2  Fish.  Pat.  Cas.  631, 
19  Fed.  Cas.  No.  11,333;  Schillinger  v.  Gun- 
ther,  14  Blatchf.  (U.  S.)  152,  21  Fed.  Cas.  No. 
12,456;  Accumulator  Co.  v.  Consolidated  Elec- 
tric Storage  Co.,  53  Fed.  Rep.  793;  Brush 
Electric  Co.  v.  Accumulator  Co.,  53  Fed.  Rep. 
804;  Stahl  v.  Erlel,  62  Fed.  Rep.  920;  A.  B. 
Dick  Co.  v.  Wichelman,  89  Fed.  Rep.  95;  Dick- 
erson  v.  Armstrong,  94  Fed.  Rep.  864;  Wels- 
bach  Light  Co.  7,.  Daylight  Incandescent  Gas- 
Lamp  Co.,  97  Fed.  Rep.  950;  Cary  Mfg.  Co. 
v.  Acme  Flexible  Clasp  Co.,  (C.  C.  A.)  108  Fed. 
Rep.  873.  See  also  the  titles  Contempt,  vol. 
7,  p.  54;  Injunctions,  vol.  16,  p.  435. 

Knowledge  Necessary.  —  Sickels  »,  Borden,  4 
Blatchf.  (U.  S.)  14,  22  Fed.  Cas.  No.  12,833; 
Stahl  v.  Ertel,  62  Fed.  Rep.  920. 

Matters  of  Defense,  Mitigation,  and  Excuse.  — 
Valentine  v.  Reynolds,  28  Fed.  Cas.  No.  16,813; 
Wetherill  v.  New  Jersey  Zinc  Co.,  1  B.  &  A. 
Pat.  Cas.  105,  29  Fed.  Cas.  No.  17,463;  Burr 
v.  Kimbark,  29  Fed.  Rep.  42S;  Iowa  Barb  Steel 
Wire  Co.  v.  Southern  Barbed  Wire  Co.,  30  Fed. 
Rep.  615;  Bate  Refrigerating  Co.  v.  Gillett,  30 
Fed.  Rep.  683;  Norton  v.  Eagle  Automatic 
Can  Co.,  59  Fed.  Rep.  137;  A.  B.  Dick  Co.  v. 
Henry,  88  Fed.  Rep.  80;  Bowers  v.  Pacific 
Coast  Dredging,  etc..  Co.,  99  Fed.  Rep.  745. 

Questions  as  to  Infringement,  Validity,  etc.,  Not 
to  Be  Tried.  —  Liddle  v.  Cory,  7  Blatchf.  (U.  S.) 
1,  15  Fed.  Cas.  No.  8,338;  Whipple  v.  Hutchin- 
son, 4  Blatchf.  (U.  S.)  190,  29  Fed  Cas.  No. 
17,517;  Putnam  v.  Hollender,  11  Fed.  Rep.  75; 
Bate  Refrigerating  Co.  v.  Eastman,  11  Fed. 
Rep.  902;  Allis  v.  Stowell,  15  Fed.  Rep.  242; 
Temple  Pump  Co.  v.  Goss  Pump,  etc.,  Mfg. 
Co.,  31  Fed.  Rep.  292;  Pennsylvania  Diamond 
Drill  Co.  v.  Simpson,  39  Fed.  Rep.  284;  Enter- 
prise Mfg.  Co.  v.  Sargent,  48  Fed.  Rep.  453; 
Edison  Electric  Light  Co.  v.  Westinghouse 
Electric,  etc.,  Co.,  54  Fed.  Rep.  504;  Bonsack 
Mach.  Co.  v.  National  Cigarette  Co.,  64  Fed. 
Rep.  858;  Hamilton  v.  Simons,  5  Biss.  (U.  S.) 
77,  11  Fed.  Cas.  No.  5,991. 

3.  Exclusive  Federal  Jurisdiction  —  United 
States.  —  Rev.  Stat.  U.  S  ,  $  629,  subdiv.  9, 
£  711,  subdiv.  5;  White  v.  Rankin,  144  U.  S. 
628;  St.  Paul  Plough  Works  v.  Starling,  127 
U.  S.  376;  Root  v.  Lake  Shore,  etc.,  R.  Co., 
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exclusive  jurisdiction  in  cases  where  the  infringement  of  rights  granted  by  a 
patent  issued  under  the  authority  of  the  United  States  is  primarily  involved, 
or  in  suits  to  declare  patents  void  and  the  like,  notwithstanding  questions  of 
contract  or  license  may  also  arise  therein.  Cases  of  this  character  are  not 
cognizable  in  state  courts.1 

(b)  Particular  Federal  Courts.  —  The  federal  courts  which,  by  statute,  have 
original  jurisdiction  of  suits  at  law  or  in  equity  arising  under  the  patent  laws 
are  the  Circuit  Courts,8  certain  District  Courts,3  and  the  Supreme  Court  of 
the  District  of  Columbia.4 

The  Court  of  Claims  has  jurisdiction  of  actions  against  the  government  founded 
upon  contracts  as  to  patents,  whether  such  contracts  are  express  5  or  implied.6 
It  has  no  jurisdiction  of  actions  in  tort  for  infringement  by  the  government.7 

(4)  State  Courts.  —  In  cases  where  the  rights  of  the  parties  depend 
altogether  upon  common-law  or  equity  principles,  the  state  courts  and  not 
the  federal  courts  have  jurisdiction.8    Thus,  where  a  suit  is  brought  on  a 


105  U.  S.  189;  Allen  z:  Blunt,  1  Blatchf.  (U. 
S.)  480;  Campbell  v.  James,  18  Blatchf.  (U.  S.) 
92,  2  Fed.  Rep.  338;  Vermont  Farm  Mach.  Co. 
v.  Gibson,  50  Fed.  Rep.  423;  Adriance  v.  Mc- 
Cormick  Harvesting  Mach.  Co.,  55  Fed.  Rep. 
287;  Waller  A.  Wood  Harvester  Co.  v.  Minne- 
apolis-Esterly  Harvester  Co.,  61  Fed.  Rep.  256; 
Young  Reversible  Lock-Nui  Co. v. Young  Lock- 
Nut  Co.,  72  Fed.  Rep.  62. 

Massachusetts.  —  Kempton  v.  Bray,  99  Mass. 
35o. 

New  Jersey.  —  Parkhurst  v.  Kinsman,  6  N. 
J.  Eq.  600. 

Arew  York.  —  Parsons  v.  Barnard,  7  Johns. 
(N.  Y.)  144;  Tomlinson  v.  Battel,  (N.  Y.  Super. 
Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  266;  Gibson  v. 
Wood  worth,  8  Paige  (N.  Y.)  132;  Snow  v.  Jud- 
son,  38  Barb.  (N.  Y.)  210;  Hyatt  v.  Ingalls,  49 
N.  Y.  Super.  Ct.  375;  Hat  Sweat  Mfg.  Co.  v. 
Reinoehl,  102  N.  Y.  167,  55  Am.  Rep.  793. 

Pennsylvania.  —  Slemmer's  Appeal,  58  Pa. 
St.  155,  98  Am.  Dec.  248. 

1.  Actions  for  Infringement  —  United  Stales.  — 
Campbell  v.  James,  18  Blatchf.  (U.  S.)  92,  2 
Fed.  Rep.  338;  Duke  v.  Graham,  19  Fed.  Rep. 
647;  Smith  v.  Standard  Laundry  Machinery 
Co.,  19  Fed.  Rep.  825;  Littletield  v.  Perry,  21 
Wall.  (U.  S.)  205;  Seibert  Cylinder  Oil-Cup  Co. 
v.  Manning,  32  Fed.  Rep  625;  Puetz  v.  Brans- 
ford,  32  Fed.  Rep.  318;  Sherman  v.  Nutt,  35 
Fed.  Rep.  149;  Rapp  7).  Kelling,  41  Fed.  Rep. 
792;  Elgin  Wind  Power,  etc  ,  Co.  v.  Nichols, 
(C.  C.  A.)  65  Fed.  Rep.  215;  Everett  v.  Haul- 
enbeek,  68  Fed.  Rep.  911;  Dunham  v.  Bent, 
72  Fed.  Rep.  60;  Pacific  Contracting  Co.  v. 
Union  Paving,  etc.,  Co.,  So  Fed.  Rep.  737. 

Illinois.  —  Montgomery  Palace  Stock  Car  Co. 
v.  Street  Stable  Car  Line,  142  III.  315;  Havana 
Press  Drill  Co.  v.  Ashursl,  148  111.  115,  affirm- 
ing 48  111.  App.  454;  Everett  Piano  Co.  v.  Bent, 
60  111.  App.  372. 

Kentucky. — Smith  v.  McClelland,  11  Bush 
(Ky.)  523. 

New  York.  —  De  Witt  v.  Elmira  Nobles  Mfg. 
Co..  66  N.  Y.  459,  23  Am.  Rep  73:  Dudley  v. 
Mayhew,  3  N.  Y.  9;  Continental  Store  Service 
Co.  v.  Clark,  100  N.  Y.  365;  Hovey  v.  Rubber 
Tip  Pencil  Co.,  57  N.  Y.  119.  15  Am.  Rep.  470; 
Allison  Bros.  Co.  v.  Hart.  56  Hun  (N.  Y.)  282; 
Chilai  v.  Tuttlc,  54  Hun  N.  Y.)  57. 

Rhode  Island,  —  Kendall  v.  Winsor,  6  R.  I. 
453- 


Texas.  —  Stone  v.  Edwards,  35  Tex.  556. 

2.  Circuit  Courts.  —  Rev.  Stat.  U.  S.,  §  629, 

subdiv.  9. 

3.  District  Courts.  —  Rev.  Slat.  U.  S.,  §  571. 
Territorial    Courts.  —  Rev.    Stat.    U.   S„  § 

IQIO. 

4.  Supreme  Court  of  District  of  Columbia.  — 

Cochrane  v.  Deener,  94.  U.  S.  7S0. 

5.  Jurisdiction  of  Action  Founded  upon  Express 
Contract. —  Burns's  Case,  4  Ct.  CI.  113;  Morse 
Arms  Motion,  16  Ct.  CI.  296.  See  also  Shavors' 
Case,  4  Ct.  CI.  440. 

6.  Jurisdiction  of  Action  Founded  upon  Implied 
Contract.  —  Mi  Keever's  Case,  14  Ct.  CI.  396; 
Morse  Arms  Motion,  16  Ct.  CI.  296;  U.  S.  v. 
Palmer,  128  U.  S.  262,  affirming  20  Cl.Cl.432. 
Compare  Pitcher's  Case,  1  Ct.  CI.  7. 

Nature  of  Implied  Contract.  —  "  The  implica- 
tion must  be  drawn  from  all  the  facts  of  the 
case,  and  the  contract  implied  must  give  effect 
as  nearly  as  may  be  to  the  supposed  intent  of 
the  parties.  It  is  not  the  case  of  the  owner  of 
personal  property  who  waives  a  tort  and  sues 
in  contract;  it  is  the  case  of  an  owner  who 
offers  his  goods  to  a  purchaser  upon  undefined 
tetms,  and  who  consequently  cannot  maintain 
an  action  of  trover  or  replevin.  The  contract 
to  be  implied  is  one  which  ought  to  be  inferred 
from  all  the  facts  of  the  case,  recognizing  a 
mutual  intent  in  both  parlies  and  giving  due 
regard  to  the  rights  of  each."  Gill  v.  U.  S., 
25  Ct.  CI.  426. 

7.  No  Jurisdiction  of  Action  for  Infringement. 

—  Pitcher's  Case,  1  Ct.  CI.  7;  Fletcher's  Case, 
11  Ci.  CI.  74S;  Forehand  v.  U.  S.,  23  Ct.  CI. 
477;  Schillinger  v.  U.  S.,  155  U.  S.  163;  U.  S. 
v.  Berdan  Fire-Arms  Mfg.  Co.,  156  U.  S.  552; 
Gill  v.  U.  S..  25  Ct.  CI.  415.  See  also  Hub- 
bell's  Case,  5  Ct.  CI.  1;  James  v.  Campbell, 
104  U.  S.  356. 

8.  State  jurisdiction  Generally — United  States. 

—  Wilson  v.  Sandford,  10  How.  (U.  S.)  99; 
Wade  v.  Lawder,  165  U.S.  624;  Flints.  Hutch- 
inson Smoke-Burner  Co  ,  38  Fed.  Rep.  546. 
See  also  Brooklyn  Watch-Case  Co.  v.  Leach. 
25  Fed.  Rep.  2. 

Connecticut.  —  Bull  v.  Pratt,  1  Conn.  342; 
Peck  v.  Bacon,  18  Conn.  377. 

Iowa.  —  Hunt  v.  Hoover,  24  Iowa  231 ;  Lock- 
wood  v.  Lockwood,  33  Iowa  509. 

Massachusetts.  —  Binney  v.  Annan,  107  Mass. 
94,  9  Am.  Rep.  10. 
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contract  of  which  a  patent  is  the  subject-matter,  either  to  enforce  such  con- 
tract or  to  annul  it,  the  case  arises  out  of  the  contract,  and  not  under  the 
patent  laws,  and  the  jurisdiction  thereof  is  in  the  state  court.1  State  courts 
have  an  undoubted  right  to  adjudicate  upon  questions  arising  in  reference  to 
the  title  to  letters  patent,  as  well  as  upon  other  questions  as  to  the  rights  of 
parties  which  do  not  come  within  the  provisions  of  the  law  relating  to  patent 
rights.  In  such  cases  the  right  secured  by  the  patent  is  collateral  to  the  main 
purpose  and  object  of  the  action,  and  when  this  is  the  case  the  state  courts 
have  jurisdiction  to  determine  the  controversy.2 

c.  WHO  May  Sue. — The  right  of  persons  interested  as  patentees, 
assignees,  or  grantees  to  bring  an  action  at  law  for  damages  or  to  file  a  bill 
for  an  injunction  to  prevent  the  violation  of  any  right  secured  by  a  patent  is 
expressly  provided  for  by  federal  legislation. :t 


1.  Actions  Arising  on  Contracts  —  United  States. 
—  Hartell  v.  Tilghman,  99  U.  S.  547;  Albright 
v.  Teas,  106  U.  S  613;  Dale  Tile  Mfg.  Co.  v. 
Hyatt,  125  U.S.  46;  Felix  v.  Scharn  weber,  125 
U.  S.  54;  Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  v.  Skinner,  139  U.  S.  297;  Marsh  v.  Nich- 
ols, 140  U.  S.  344;  Goodyear  2'.  Union  India 
Rubber  Co.,  4 'Blatchf.  (U.  S.)  63;  Merserole 
v.  Union  Paper  Collar  Co.,  6  Blatchf.  (U.  S.) 
356;  Blanchard  v.  Sprague,  I  Cliff.  (U.  S.)  288; 
Hill  v.  Whitcomb,  Holmes  (U.  S.)  317;  Ne- 
smith  v.  Calvert,  1  Woodb.  &  M.  (U.  S.)  34; 
Burr  v.  Gregory,  2  Paine  (U.  S.)  426;  Routh 
v.  Boyd,  51  Fed.  Rep.  821;  Standard  Dental 
Mfg.  Co.  v.  National  Tooth  Co.,  95  Fed.  Rep. 
291. 

Illinois.  —  Havana  Press  Drill  Co.  v.  Ash- 
urst,  148  III.  115. 

Missouri.  —  Billings  v.  Ames,  32  Mo.  265. 

New  Jersey.  —  Parkhurst  v.  Kinsman,  6  N. 
J.  Eq.  600. 

New  York.  —  Mayer  v.  Hardy,  127  N.Y.  125, 
reversing  (Supm.  Ct.  Gen.  T.j  3  N.  Y.  Supp.  881. 

Pennsylvania.  —  Slemmer's  Appeal,  58  Pa. 
St.  155,  98  Am.  Dec.  248. 

Vermont.  —  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162. 

Wisconsin.  —  Fuller,  etc.,  Mfg.  Co.  v.  Bart- 
lett,  68  Wis.  79,  60  Am.  Rep.  838. 

2.  Actions   Involving   Patents   Collaterally  — ■ 
Connecticut.  —  Rich  v.  Atwater,  16  Conn.  409. 

Illinois.  —  Myers  v.  Turner,  17  111.  179;  Pratt 
v.  Paris  Gas  Light,  etc.,  Co.,  155  111.  531, 
affirming  51  111.  App.  603. 

Indiana.  —  McClure  v.  Jeffrey,  8  Ind.  79. 

Massachusetts.  —  Nash  v.  Lull,  102  Mass.  60, 
3  Am.  Rep.  435;  Dickinson  v.  Hall,  14  Pick. 
(Mass.)  217,  25  Am.  Dec.  390. 

Missouri.  —  Billings  v.  Ames,  32  Mo.  265; 
Keith  v.  Hobbs,  69  Mo.  84. 

New  Hampshire.  —  Earl  v.  Page,  6  N.  H. 
477,  26  Am.  Dec.  71 1. 

New  York.  —  Beebe  v.  McKenzie,  47  N.  Y. 
662;  Continental  Store  Service  Co.  v.  Clark, 
100  N.  Y.  365;  Middlebrook  v.  Broadbent,  47 
N.  Y.  444,  7  Am.  Rep.  457;  Herzog  v.  Hey- 
man,  151  N.  Y.  587,  56  Am.  St.  Rep.  646,  affirm, 
ing  8  Misc.  (N.  Y.)  27. 

North  Carolina,  —  Lindsay  v.  Roraback,  4 
Jones  Eq.  (57  N.  Car.)  124. 

Ohio.  —  Darst  v.  Brockway.  11  Ohio  462. 

Pennsylvania.  —  Geiger  v.  Cook,  3  W.  &  S. 
(Pa.)  266;  Rheem  v.  Holliday,  16  Pa.  St.  347. 

Tennessee.  —  Cowan  v.  Mitchell,  11  Heisk. 
(Tenn.)  87. 
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Vermont.  —  Clough      Patrick,  37  Vt.  421. 
West  Virginia.- — Hotchkiss   v.  Fitzgerald 
Patent    Prepared    Plaster    Co.,    41    W.  Va. 

357. 

Wisconsin.  —  Rice  v.  Garnhart,  34  Wis.  453, 
17  Am.  Rep.  448;  Page  v.  Dickerson,  28  Wis. 
694,  9  Am.  Rep.  532. 

3.  Parties  Having  Right  to  Maintain  Suit  — 
United  States.  —  Rev.  Slat.  U.S.,  §£4919,  4921 ; 
Still  V.  Reading,  4  Woods  (U.  S.)  345;  Bicknell 
v.  Todd,  5  McLean  (U.  S.)  236;  Sargent  v.  Yale 
Lock  Mfg.  Co.,  17  Blaichf.  (U.  S.)  244,  21  Fed. 
Cas.  12,366;  Whittemore  v.  Cutter,  1  Gall.  (U. 
S.)  429,  29  Fed.  Cas.  No.  17,600;  Stimpson  v. 
Rogers,  4  Blatchf.  (U.  S.)  333;  Continental 
Windmill  Co.  v.  Empire  Windmill  Co.,  8 
Blatchf.  (U.  S.)  296,  6  Fed.  Cas.  No.  3,142; 
Blanchard  v.  Eldridge,  1  Wall.  Jr.  (C.  C.)  337; 
Moore  v.  Marsh,  7  Wall.  (U.S.)  520;  Agawam 
Woollen  Co.  v.  Jordan,  7  Wall.  (U.S.)  583; 
Marsh  v.  Seymour,  97  U.  S.  348;  Kittle  v. 
Hall,  30  Fed.  Rep.  239;  American  Bell  Tele- 
phone Co.  v.  Cushrnan  Telephone,  etc..  Co.,  36 
Fed.  Rep.  488;  Sharpies  v.  Moseley,  etc.,  Mfg. 
Co.,  75  Fed.  Rep.  595;  Carpenter  v.  Eberhard 
Mfg.  Co.,  78  Fed.  Rep.  127;  Gormully,  etc., 
Mfg.  Co.  v.  Stanley  Cycle  Mfg.  Co.,  90  Fed. 
Rep.  279;  Winkler  v.  St udebaker  Bros.  Mfg. 
Co.,  105  Fed.  Rep.  190;  Goss  Printing-Press 
Co.  v.  Scott,  (C.  C.  A.)  ]o8  Fed.  Rep.  253. 

District  of  Columbia.  —  Whitvvorth  v.  Norton, 
15  App.  Cas.  (D.  C.)  223. 

New  Jersey. — Spring  v.  Domestic  Sewing 
Mach.  Co.,  5  N.  J.  L.J.  330,  13  Fed.  Rep.  446. 

Statute  Authorizing  Injunction  Includes  As- 
signees.—  Jenkins  v.  Greenwald,  1  Bond  (U. 
S.)  126,  13  Fed.  Cas.  No.  7,270. 

One  Joint  Owner's  Right  Not  Discharged  by  As- 
signment and  Release  by  Co-owner. —  Lalance, 
etc.,  Mfg.  Co  v.  Haberman  Mfg.  Co.,  93  Fed. 
Rep.  197,  107  Fed.  Rep.  487. 

Inventor  Cannot  Maintain  Suit  for  Injunction 
Before  Patent  Issued.  —  Marsh  v.  Nichols,  128 
U.  S.  605;  Rein  v.  Clayton,  37  Fed.  Rep. 
354  [disapproving  Butler  v.  Ball,  28  Fed. 
Rep.  754];  Brill  v.  St.  Louis  Car  Co.,  80  Fed. 
Rep.  909.  See  also  Hoeltge  v.  Hoeller,  2  Bond 
(U.  S.)  386. 

Patentee  Who  Has  Surrendered  Patent  for  Re- 
issue Cannot  Sue.  —  Reedy  v.  Scott,  23  Wall.  (U. 
S.)  352;  Fry  v.  Ouinlan,  13  Blatchf.  (U.  S.) 
205;  Burrell  v.  Hackley,  35  Fed.  Rep.  833. 

Suit  Maintainable  by  No  One  When  Patent  Void. 
—  Kennedy  v.  Hazelton,  128  U.  S.  667;  Pope 
Mfg,  Co.  v.  Marqua,  15  Fed.  Rep.  400. 
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Assignees.  —  A  transfer  of  either,  first,  the  whole  patent,  comprising  the 
exclusive  right  to  make,  use,  and  vend  the  invention  throughout  the  United 
States,  or  second,  an  undivided  part  or  share  of  that  exclusive  right,  or  third, 
the  exclusive  right  under  a  patent  within  and  throughout  a  specified  part  of 
the  United  States,  is  an  assignment,  properly  speaking,  and  vests  in  the 
assignee  a  title  in  so  much  of  the  patent  itself  with  a  right  to  sue  the  infringers, 
in  the  second  case  jointly  with  the  assignor,  and  in  the  first  and  third  cases 
in  the  name  of  the  assignee  alone.  Any  assignment  or  transfer  short  of  one 
of  these  is  a  mere  license,  giving  to  the  licensee  no  title  in  the  patent  and 
no  right  to  sue  at  law  in  his  own  name  for  an  infringement.1 

Personal  Representatives  and  Trustees.  —  A  suit  for  an  infringement  of  a  patent 
may  be  brought  by  a  personal  representative  3  or  a  trustee.3 

Licensees.  —  In  equity,  as  at  law,  when  a  transfer  amounts  to  a  license  only, 
the  title  remains  in  the  owner  of  the  patent,  and  suit  must  be  brought  in  his 
name  and  never  in  the  name  of  the  licensee  alone,  unless  that  is  necessary  to 
prevent  an  absolute  failure  of  justice,  as  where  the  patentee  is  the  infringer 
and  cannot  sue  himself.  Any  rights  of  the  licensee  must  be  enforced  through 
or  in  the  name  of  the  owner  of  the  patent,  and  perhaps,  if  necessary  to 
protect  the  rights  of  all  parties,  joining  the  licensee  with  him  as  plaintiff.4 

d.  Who  Liable  to  Be  Sued.  — A  discussion  of  the  question  who  are  the 
proper  parties  to  be  made  defendants  is  not  properly  within  the  scope  of  a 
treatise  on  the  substantive  law  of  patents,  and  may  be  found  in  full  else- 
where.5 As  to  the  question  who  is  liable  for  an  infringement,  the  general  rule 
is  that  any  one  who  has  infringed  a  patent  may  be  sued  by  the  patentee, 
grantee,  or  assignee.6 


Patentee  Who  Has  Agreed  to  Assign  May  Sue. 

—  Park  v.  Litlte,  3  Wash.  (U.  S.)  196,  18  Fed. 
Cas.  No  10,715. 

Suit  Must  Be  Brought  in  Name  of  Real  Party  in 
Interest.  —  Goldsmith  v.  American  Paper  Col- 
lar Co.,  2  Fed.  Rep.  239. 

Time  of  Interest.  —  A  person  interested  in  a 
patent  at  the  time  when  an  infringement  was 
committed  may  bring  an  action  at  law  for 
damages  though  he  is  without  interest  at  the 
time  of  bringing  suit.  Moore  v.  Marsh,  7 
Wall.  (U.  S.)  515;  Spring  v.  Domestic  Sewing 
Mach.  Co.,  5  N.  J.  L.  J.  330.  But  it  is  other- 
wise as  to  suits  in  equity  for  an  injunction. 
Lettelier  v.  Mann,  79  Fed.  Rep.  81.  See  also 
Waterman  v.  Mackenzie,  29  Fed.  Rep.  316, 
affirmed  138  U.  S.  252. 

Patentee  Who  Has  Granted  License  May  Sue.  — 
Freese  v.  Sivartchild,  35  Fed.  Rep.  141.  See 
also  Still  v.  Reading,  9  Fed.  Rep.  40. 

Combination  of  Persons  Interested  to  Prosecute 
Infringers.  —  Potter  v.  Fuller,  2  Fish.  Pat.  Cas. 
251.  19  Fed.  Cas.  No.  11,327. 

Right  to  Sue  under  English  Statute.  —  Woolley 
v.  Broad,  (1892)  1  Q.  B.  8o5 

1.  Suits  by  Assignees.  —  Waterman  v.  Mac- 
kenzie, 13S  U.  S.  252,  affirming  29  Fer.  Rep. 
316.  To  the  same  effect  are  Gayler  v.  Wilder, 
10  How.  (U.  S.)  477;  Moore  v.  Marsh,  7  Wall. 
(U.  S.)  515;  Washburn  v.  Gould,  3  Story  (U. 
S.)  122,  29  Fed.  Cas.  No.  17,214:  Valentine  v. 
Marshal,  2S  Fed.  Cas.  No.  i6,Si2tf,-  SieDert 
Cylinder  Oil  Cup  Co.  v.  Beggs,  32  Fed.  Rep. 
790;  Jaros  Hygienic  Underwear  Co.  v.  Fleece 
Hygienic  Underwear  Co.,  60  Fed.  Rep.  622; 
Newton  v.  Buck,  72  Fed.  Rep.  777. 

2.  Suits  by  Personal  Representatives.  —  Hodge 
v.  North  Missouri  R.  Co.,  1  Dill.  (U.  S.)  104, 
12  Fed.  Cas.  No.  6,561 ;  May  v.  Logan  County, 
30  Fed.  Rep.  250.    See  also  Providence  Rubber 
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Co.  v.  Goodyear,  9  Wall.  (V.  S.)  788.  And  see 
the  title  Executors  and  Administrators,  vol. 
11,  p.  830  et  sea. 

3.  Suits  by  Trustees.  —  Biyan  v.  Stevens,  4 
Fed.  Cas.  No.  2,o66<;y  Goodyear  v.  Day,  jo 
Fed.  Cas.  No.  5.566.  See  also  Providence 
Rubber  Co.  v.  Goodyear,  9  Wall.  (U.  S.)  788. 
And  see  the  title  Trusts  and  Trustees. 

4.  Suits  by  Licensees. —  Waterman  v.  Mac- 
kenzie, 138  U.  S.  252,  per  Gray,  J.,  affirming  29 
Fed.  Rep.  316.  To  the  same  effect  are  Little- 
field  v.  Perry,  21  Wall.  (U.  S.)  205;  Paper-Bag 
Cases,  105  U.  S.  766;  Birdsell  v.  Shaliol.  112 
U.  S.  485;  Goodyear  v.  McBurney,  3  Blaichf. 
(U.  S.)  32,  10  Fed.  Cas.  No.  5,574:  Sanford  v. 
Messer,  Holmes  (U.  S.)  149,  5  Fish.  Pat.  Cas. 
411,  21  Fed.  Cas.  No.  12,314;  Wilson  v.  Chick- 
ering,  14  Fed.  Rep.  917;  Adriance  v.  McCor- 
mick  Harvesting  Mach.  Co.,  55  Fed.  Rep.  2SS; 
Smith  v.  Ridgely,  (C.  C.  A.)  103  Fed.  Rep.  875; 
Star  Salt  Caster  Co.  v.  Crossman,  4  Cliff.  (U. 
S.)  568,  22  Fed.  Cas.  No.  13,321;  Brush  Elec- 
tric Co.  v.  California  Electric  Light  Co.,  (C.  C. 
A.)  52  Fed.  Rep.  945;  Pope  Mfg.  Co.  v.  Gor- 
mully,  etc.,  Mfg.  Co.,  144  U.  S.  24S,  34  Fed. 
Rep.  893;  Chauche  v.  Pare,  (C.  C.  A.)  75  Fed. 
Rep.  283;  Nelson  v.  McMann,  16  Blaichf.  (U. 
S.)  139,  17  Fed.  Cas.  No.  10,109;  Gordon  v. 
Anthony,  16  Blatchf.  (U.  S.)  234,  10  Fed.  Cas. 
No.  5,605;  Moore  Mfg.,  etc.,  Co.  v.  Cronk 
Hanger  Co.,  69  Fed.  Rep.  99S;  Hammond  v. 
Hunt,  4  B.  &  A.  Pat.  Cas.  in,  11  Fed.  Cas. 
No.  6,003;  Blair  <■.  Lippincott  Glass  Co.,  52 
Fed.  Rep.  226. 

5.  See  the  title  Patents,  16  Encyc.  of  Pi., 
and  Pr.  73. 

6.  General  Rule  as  to  Liability.  —  Curran  v. 
St.  Charles  Car  Co.,  32  Fed.  Rep.  S35.  See 
also  Sykes  v.  Howanh,  12  Ch.  D.  S26;  York, 
etc.,  R.  Co.  v.  Winans,  17  How.  (U.  S.)  31; 
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Personal  Representative. — -An  action  for  the  infringement  of  a  patent  survives 
and  may  be  brought  against  the  personal  representative  of  the  infringer.1 

Principal  and  Agent. — A  principal  may  be  liable  for  an  infringement  com- 
mitted by  his  agent,  in  accordance  with  the  general  rule  making  a  principal 
liable  for  the  torts  of  his  agent.3  The  general  rule  is  that  both  agents  and 
servants  are  liable  for  infringements  committed  by  them.:i  It  has  been  said, 
however,  that  a  mere  workman  or  servant  who  makes,  uses,  or  vends  for 
another,  under  his  immediate  supervision,  a  patented  article  is  not  liable  in 
an  action  at  law  for  damages  which  may  have  been  sustained  by  the  patentee 
by  reason  thereof.'1 

Officers  and  Agents  of  Private  Corporations.  —  The  general  principles  governing 
the  liability  of  the  officers  and  agents  of  private  corporations  for  torts  has 
been  stated  elsewhere.5  The  decisions  as  to  their  individual  liability  for 
infringing  patent  rights  are  somewhat  conflicting.  The  rule  deducible  from 
the  best-considered  cases  seems  to  be  that  the  officers,  directors,  and  stock- 
holders of  a  corporation  who  have  the  management  and  superintendence  of 
its  business,  or  its  agents  who  are  concerned  in  conducting  its  business,  are 
individually  liable  for  the  infringement  of  a  patent.1* 


Elizabeth  v.  American  Nicholson  Pavement 
Co.,  97  U.  S.  126;  Colgale  v.  International 
Ocean  Tel.  Co.,  17  Blatchf.  (U.  S.)  308,  6  Fed. 
Cas.  No.  2, 993;  Green  v.  Gardner,  5  N.  J.  L. 
J.  174,  to  Fed.  Cas.  No.  5,758a/  Moody  v. 
Taber,  Holmes  (U.  S.)  325,  17  Fed.  Cas.  No. 
9,747;  Tucker  v.  Burditt,  4  B.  &  A.  Pat.  Cas. 
569,  24  Fed.  Cas.  No.  14,216;  Burr  v.  Kimbark, 

28  Fed.  Rep.  574;  Toppan  v.  Tiffany  Re- 
frigerator Car  Co.,  39  Fed.  Rep.  420. 

Patentee  Need  Not  Proceed  Against  All  Infring- 
ers at  Once.  —  McWilliams  Mfg.  Co.  v.  Blun- 
dell,  11  Fed.  Rep.  419. 

One  Part  Owner  Not  Liable  to  Another.  —  As- 
pinwall  Mfg.  Co.  v.  Gill,  32  Fed.  Rep.  697; 
Battin  v.  Martin,  10  Lane.  L.  Rev.  209.  Com- 
pare Pitts  v.  Hall,  3  Blatchf.  (U.  S.)  201,  19 
Fed.  Cas.  No.  11,193. 

Liability  of  Partner. —  Alvin  Mfg.  Co.  v. 
Scharling,  100  Fed.  Rep.  87. 

Liability  of  Members  of  Joint-stock  Association. 
—  Tyler  v.  Galloway,  21  Blatchf.  (U.  S.)  66. 

Liability  of  Joint  Infringers. —  Herring  v. 
Gage,  15  Blatchf.  (U.  S.)  124,  12  Fed.  Cas.  No. 
6,422;  Tatham  v.  Lowber,  4  Blatchf.  (U.  S.) 
86,  23  Fed.  Cas.  No.  13,765 ;  Jennings  v.  Dolan, 

29  Fed.  Rep.  861;  American  Bell  Telephone 
Co.  v.  Albright,  32  Fed.  Rep.  287;  Jackson  v. 
Nagle,  47  Fed.  Rep.  703;  Standard  Paint  Co. 
v.  Bird,  65  Fed.  Rep.  509.  See  also  Wood- 
worth  v.  Edwards,  3  Woodb.  &  M  (U.  S.)  120, 

30  Fed.  Cas.  No.  18,014. 

Licensor  of  Infringer  Not  Liable.  —  Hussey  v. 
Bradley,  5  Blatchf.  (U.  S.)  134,  2  Fish.  Pat. 
Cas.  362,  12  Fed.  Cas.  No.  6,946. 

Purchaser  of  Inventor  Before  Application  Not 
Liable.- — Rev.  Stat.  U.  S.,  §  4899;  Wade  v. 
Metcalf,  129  U.  S.  202. 

Maker  of  Parts  of  Combination  Forming  Patented 
Article  Liable.  —  Wallace  v.  Holmes,  5  Fish. 
Pat.  Cas.  37,  distinguished  in  Lane  v.  Park,  49 
Fed.  Rep.  454. 

1.  Liabilitv  of  Personal  Representative.  —  Atter- 
bury  v.  Gill,  2  Flipp.  (U.  S.)  239,  3  B.  &  A. 
Pat.  Cas.  174,  2  Fed.  Cas.  No.  638;  Griswold 
v.  Hilton,  87  Fed.  Rep.  256;  Smith  v.  Baker, 
10  Phila.  (Pa.)  221,  31  Leg.  Int.  (Pa.)  126. 

Liability  of  Personal  Representative  of  Deceased 
Partner.  —  Troy  Iron,  etc.,  Factory  v.  Wins- 


483 


low,  11  Blatchf.  (U.  S.)  513,  24  Fed.  Cas.  No. 
14,199. 

2.  Liability  of  Principal  for  Agent's  Infringe- 
ment. —  Stevens  v.  Felt,  23  Fed.  Cas.  No. 
13.397;  Wooster  v.  Marks.  17  Blatchf.  (U.  S.) 
368,  30  Fed.  Cas.  No.  18,03s;  Andrews  v.  Cree- 
gan,  19  Blatchf.  (U.  S.)  113.  And  see  the  title 
Agency,  Vol.  1,  p.  1151. 

3.  Agents  Liable.  —  Maltbv  v.  Bobo,  14 
Blatchf.  (U.  S.)  53,  16  Fed.  Cas.  No.  8,998; 
Buck  v.  Cobb,  Brun.  Col.  Cas.  (U.  S.)  550,  4 
Fed.  Cas.  No.  2,079;  Steiger  v.  Heidelberger, 
4  Fed.  Rep.  455;  Estes  v.  Worthington,  30 
Fed.  Rep.  465;  Cahoone  Barnet  Mfg.  Co.  v. 
Rubber,  etc.,  Harness  Co.,  45  Fed.  Rep.  582; 
National  Cash-Register  Co.  Leland,  (C.  C. 
A.)  94  Fed.  Rep.  502;  Cramer  v.  Fry,  68  Fed. 
Rep.  201;  Graham  v.  Earl,  (C.  C.  A.)  82  Fed. 
Rep.  737,  (C.  C.  A.)  92  Fed.  Rep.  155;  Palmer 
v.  Landphere,  99  Fed.  Rep.  569.  Compare 
United  Nickel  Co.  v.  Worthington,  13  Fed. 
Rep.  393;  McDonald  v.  Whitney,  24  Fed.  Rep. 
600.    And  see  the  title  Agency,  vol.  1,  p.  1132. 

Manager  of  Partnership  Liable.  —  Featherstone 
v.  Ormonde  Cycle  Co.,  53  Fed.  Rep.  110. 

Contractor  Liable.  —  Jacobs  v.  Hamilton 
County,  1  Bond  (U.  S.)  500,  4  Fish.  Pat.  Cas. 
81,  13  Fed.  Cas.  No.  7,161.  See  a'so  Bovvers 
Dredging  Co.  v.  New  York  Dredging  Co.,  77 
Fed.  Rep.  980. 

Liability  of  Master  of  Vessel.  —  Adair  v. 
Young,  12  Ch.  D.  13. 

4.  Mere  Workmen  Not  Liable.  —  Graham  v. 
Earl,  (C.  C.  A.)  92  Fed.  Rep.  160.  To  ihe 
same  effect  are  Delano  v.  Scott,  Gilp.  (U.  S.) 
489,  7  Fed.  Cas.  No.  3,753;  Young  v.  Foerster, 
37  Fed.  Rep.  203;  Cramer  v.  Fry,  68  Fed. 
Rep.  201. 

5.  See  the  title  Officers  and  Agents  of 
Private  Corporations,  vol.  21,  p.  880. 

6.  Liability  of  Officers  and  Agents  of  Corpora- 
tions. —  Poppenhusen  v.  New  York  Gutta 
Percha  Comb  Co.,  2  Fish.  Pat.  Cas.  62,  19  Fed. 
Cas.  No.  11,283;  Goodyear,  etc.,  Car-Spring 
Co.  v.  Phelps,  3  Blatchf.  (U.  S.)  91,  10  Fed. 
Cas.  No.  5,581;  Poppenhusen  v.  Falke,  4 
Blatchf.  (U.  S.)  493,  2  Fish.  Pat.  Cas.  181,  19 
Fed.  Cas.  No.  11,279;  National  Car-Brake 
Shoe  Co.  v.  Terre  Haute  Car,  etc.,  Co.,  19  Fed. 
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County  or  Municipal  Corporation.  — A  county1  or  municipal  corporation  *  may 

be  liable  for  the  infringement  of  a  patent. 

The  United  States  is  not  liable  to  a  suit  for  the  infringement  of  a  patent,  this 
being  an  action  sounding  in  tort,  and  the  United  States  not  having  con- 
sented to  be  liable  in  tort.3  But  officers  or  agents  of  the  United  States, 
although  acting  under  the  authority  of  the  government,  are  personally  liable 
for  their  own  infringement  of  patents.'*  So  a  private  person  or  contractor 
supplying  the  government  with  articles  embodying  the  patented  invention 
may  be  sued  for  infringement.5 

e.  EVIDENCE  —  (i)  Questions  of  Law  and  Fact.  — The  question  of  identity 
between  the  patented  device  and  the  alleged  infringing  device  is  one  of  fact 
for  the  jury,  under  proper  instructions  from  the  court,6  except  where  it  turns 
upon  the  construction  of  the  specifications  and  claims,  in  which  case  it  is  one 
of  law  for  the  court.7 


Rep.  514;  Iowa  Barb  Steel  Wire  Co.  v. 
Southern  Barbed  Wire  Co.,  30  Fed.  Rep.  123; 
Cahoone  Barnet  Mfg.  Co.  v.  Rubber,  etc., 
Harness  Co.,  45  Fed.  Rep.  582;  Edison  Elec- 
tric Light  Co.  v.  Packard  Electric  Co.,  61  Fed. 
R;p.  1002;  Cramer  v.  Fry,  68  Fed.  Rep.  201; 
Matthews,  etc.,  Mfg.  Co.  v.  Trenton  Lamp 
Co,,  73  Fed.  Rep.  212;  Graham  v.  Earl,  (C.  C. 
A.)  92  Fed.  Rep.  155;  Hart,  etc.,  Mfg.  Co.  v. 
Anchor  Electric  Co.,  (C.  C.  A.)  92  Fed.  Rep. 
657;  National  Cash-Register  Co.  v.  Leland, 
(C.  C.  A.)  94  Fed.  Rep.  502;  Fauber  v.  Spring- 
field  Drop-Forging  Co.,  98  Fed.  Rep.  119. 
Compare  Ambler  v.  Choteau,  107  U.  S.  586; 
Lightner  v.  Kimball,  1  Lowell  (U.  S.)  211,  15 
Fed.  Cas.  No.  8,345;  Lightner  v.  Brooks,  2 
Cliff.  (U.  S.)  287,  15  Fed.  Cas.  No.  8,344;  Jones 
v.  Osgood,  6  Blatchf.  (U.  S.)  435,  3  Fish.  Pat. 
Cas.  591,  13  Fed.  Cas.  No.  7,487;  United  Nickel 
Co.  v.  Worthington,  13  Fed.  Rep.  392;  Howard 
v.  St.  Paul  Plow  Works,  35  Fed.  Rep.  743; 
Boston  Woven  Hose  Co.  v.  Siar  Rubber  Co., 
40  Fed.  Rep.  167;  Mergenthaler  Linotype  Co. 
v.  Ridder,  65  Fed.  Rep.  853;  Consolidated 
Brake-Shoe  Co.  v.  Chicago,  etc.,  R.  Co.,  69 
Fed.  Rep.  412;  Western  Electric  Co.  v.  Home 
Telephone  Co.,  85  Fed.  Rep.  649;  Bowers  v. 
Atlantic,  etc.,  Co.,  104  Fed.  Rep.  887. 

1.  County  Liable  for  Infringement.  —  See  the 
title  Counties,  vol.  7.  p.  954. 

2.  Municipal  Corporation  Liable.  — ■  Ransom  v. 
New  York,  1  Fish.  Pat.  Cas.  252,  20  Fed.  Cas. 
No.  11,573;  Bliss  v.  Brooklyn,  8  Blatchf.  (U. 
S.)  534,  4  Fish.  Pat.  Cas.  596;  Munson  v.  New 
York,  3  Fed.  Rep.  338;  Brickill  v.  New  York, 
7  Fed.  Rep.  479;  Asbestine  Tiling,  etc.,  Co.  v. 
Hepp,  39  Fed.  Rep.  324.  See  also  Allen  v. 
New  York,  17  Blatchf.  (U.  S.)  350,  5  B.  &  A. 
Pat.  Cas.  57,  1  Fed.  Cas.  No.  232.  Compare 
Allen  v.  Brooklyn,  8  Blatchf.  (U.S.)  535,4 
Fish.  Pat.  Cas.  598,  1  Fed.  Cas.  No.  218.  And 
see  the  title  Municipal  Corporations,  vol.  20, 
p.  1196. 

3.  United  States  Not  Liable  for  Infringement. 

—  Schillinger  v.  U.  S.,  155  U.  S.  163;  U.  S.  v. 
Berdan  Fire-Arms  Mfg.  Co.,  156  U.  S.  552; 
Belknap  v.  Schild,  161  U.  S.  10;  Wood  v.  U. 
S.,  36  Ct.  CI.  418.  Sse  also  James  v.  Camp- 
bell, 104  U.  S.  356. 

4.  Personal  Liability  of  Government  Agents.  — 
Cammeyer  v.  Newton,  94  U.  S.  225;  Belknap  v. 
Schild,  161  U.  S.  10;  Campbell  v.  James,  17 
Blatchf.  (U.  S.)  42,  18  Blatchf.  (U.  S.)  92;  Head 
v.  Porter,  48  Fed.  Rep.  481.    See  also  Hollister 


v.  Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  59.  But 
see  Dashiell  v.  Grosvenor,  (C.  C.  A.)  66  Fed. 
Rep.  334,  reversing  62  Fed.  Rep.  584. 

Workman  for  Government  Not  Liable.  —  Heaton 
v.  Quintard,  7  Blatchf.  (U.  S.)  73. 

5.  Liability  of  Government  Contractor.  —  Brad  y 
v.  Atlantic  Works,  4  Cliff.  (U.  S.)  408.  See 
also  Dixon  v.  London  Small  Arms  Co.,  L.  R. 
10  Q.  B.  130,  1  App.  Cas.  632;  Feather  v. 
Reg.,  6  B.  &  S.  257,  118  E.  C.  L.  257. 

6.  Infringement  Question  of  Fact. — Blanchard 's 
Gun-Stock  Turning  Factory  v.  Warner,  1 
Blatchf.  (U.  S.)  258;  Haselden  v.  Ogden.  3 
Fish.  Pat.  Cas.  378,  11  Fed.  Cas.  No.  6,190. 
Battin  v.  Taggert,  17  How.  (U.  S.)  74;  Winans 
v.  Denmead,  15  How.  (U.  S.)  330;  Silsby  v. 
Foote,  14  How.  (U.  S.)  218;  Wilson  v.  Bar- 
num,  8  How.  (IT.  S.)  258;  Carver  v.  Hyde,  iC 
Pet.  (U.  S./  513;  Evans  v.  Eaton,  7  Wheat. 
(U.  S.)  356;  Mitchell  v.  Tilghman,  19  Wall. 
(U.  S.)  287;  Tucker  v.  Spalding,  13  Wall.  (U. 
S.)  453;  Tyler  v.  Boston,  7  Wall.  (U.  S.)  327; 
Turrill  v.  Michigan  Southern,  etc.,  R.  Co.,  1 
Wall.  (U.  S.)  491;  Coupe  v.  Royer,  155  U.  S. 
565;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186: 
Royer  v.  Schultz  Belting  Co.,  135  U.  S.  319; 
Haines  v.  McLaughlin,  135  U.  S.  584;  Heald 
v.  Rice,  104  U.  S.  749;  Bales  v.  Coe,  98  U.  S. 
31;  Singer  Mfg.  Co.  v.  Cramer.  109  Fed.  Rep. 
652;  Graham  v.  Earl,  92  Fed.  Rep.  155,  48  U. 
S.  App.  691;  Singer  Mfg.  Co.  v.  Brill,  (C.  C. 
A.)  54  Fed.  Rep.  3S0:  Hunt  Bros.  Fruit  Pack- 
ing Co.  v.  Cassidy,  53  Fed.  Rep.  257,  7  U.  S. 
App.  424;  Masten  v.  Hunt,  51  Fed.  Rep.  216: 
May  v.  Fond  du  Lac  County,  27  Fed.  Rep.  691 ; 
Union  Sugar  Refinery  v.  Matthiesson,  3  Clitf. 
(U.  S.)  639,  24  Fed.  Cas.  No.  14.399;  Smith  v. 
Higgins,  22  Fed.  Cas.  No.  13,058;  Foss  v. 
Herbert.  1  Biss.  (U.  S.)  121,  9  Fed.  Cas.  No. 
4,957;  Blanchard  v.  Reeves,  1  Fish.  Pat.  Cas. 
103,  3  Fed.  Cas.  No.  1,515;  Birdsell  v.  Hagers- 
town  Agricultural  Implement  Mfg.  Co.,  1 
Hughes  (U.  S.)  59,  3  Fed.  Cas.  No.  1,436, 
Jackson  v.  Allen,  120  Mass.  64. 

7.  When  Question  of  Law  for  Court.  —  Blanch- 
ard v.  Reeves,  1  Fish.  Pat  Cas.  103,  3  Fed. 
Cas.  No.  1,515;  Mitchell  v.  Tilghman,  19  Wall. 
(U.  S.)  2S7;  Coupe  v.  Royer,  155  U.  S.  565; 
Giant  Powder  Co.  v.  California  Powder  Works, 
q8  U.  S.  126;  Ely  v.  Monson,  etc.,  Mfg.  Co.,  4 
Fish.  Pat.  Cas.  64,  8  Fed.  Cas.  No.  4,431;  Ca- 
hoon  v.  Ring,  1  Cliff.  (U.  S.)  592,  4  Fed.  Cas. 
No.  2,292.  And  see  generally  supra,  this  title, 
Construction  of  Letters  Patent. 
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(2)  Presumptions  and  Burden  0/  Proof.  —  Upon  the  issue  of  infringement, 
the  burden  of  proof  is  upon  the  complainant. 1  To  sustain  this  burden  of 
proof,  the  evidence  must,  of  course,  show  the  existence  of  facts  constituting 
infringement.  What  these  facts  are  has  been  already  treated.2  The  evidence 
will,  of  course,  vary  according  to  the  circumstances  and  the  nature  of  the 
infringement,3  and  is  subject  to  the  usual  rules  of  evidence.4  A  comparison 
of  the  models  or  devices  themselves  is  the  best  mode  of  determining  the  ques- 
tion of  identity  or  infringement.5  The  presumptions  and  burden  of  proof  as 
to  the  validity  of  letters  patent  have  been  considered  in  the  various  sections 
of  this  title  dealing  with  the  particular  questions  upon  which  the  validity  of 
a  patent  may  be  assailed. 

(3)  Expert  and  Opinion  Evidence.  —  Expert  evidence  is  admissible  upon 
the  question  of  infringement  or  identity  where  the  question  turns  upon  scien- 
tific principles  or  the  meaning  of  technical  terms.0    This  class  of  evidence  is 


1.  Burden  of  Proving  Infringement  on  Plaintiff. 

—  Belts  v.  Willmott,  L.  R.  6  Ch.  239;  Hudson 
v.  Draper,  4  Fish.  Pat.  Cas.  256,  12  Fed.  Cas. 
No  6.834;  Corning  v.  Burden,  15  How.  (U.  S.) 
252;  Seymour'  v.  Osborne,  11  Wall.  (U.  S.)  516; 
Agawam  Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.) 
583;  Price  v.  Kelly,  154  U.  S.  669;  Lehigh 
Valley  R.  Co.  v.  Mellon,  104  U.  S.  112;  Bates 
71.  Coe,  98  U.  S.  31;  Fuller  v.  Yentzer,  94  U. 
S.  288;  King  v.  Anderson,  90  Fed.  Rep.  500; 
Stirling  Co.  v.  Pierpoini  Boiler  Co.,  72  Fed. 
Rep.  780;  Miller  v.  Smith,  5  Fed.  Rep.  359; 
American  Middlings  Purifier  Co.  v.  Atlantic 
Milling  Co.,  4  Dill.  (U.  S.)  100,  3  B.  &  A.  Pat. 
Cas.  168,  1  Fed.  Cas.  No.  305;  Union  Sugar 
Refinery  Co.  v.  Matthiesson,  3  Cliff.  (U.  S  ) 
639,  24  Fed.  Cas.  No.  14,399;  Parker  v.  Stiles, 
5  McLean  (U.  S.)  44,  18  Fed.  Cas.  No.  10,749; 
Goodyear  v.  Allyn,  6  Blatchf.  (U.  S.)  33,  10 
Fed.  Cas.  No.  5,555. 

2.  See  supra,  this  section,  What  Constitutes 
In  fringement. 

3.  Evidence  of  Infringement  —  Admissibility 
and  Sufficiency.  —  Turrill  v.  Illinois  Cent.  R. 
Co  ,  5  Biss.  (U.  S.)  344;  Crown  Cork,  etc.,  Co. 
v.  Aluminum  Stopper  Co.,  100  Fed.  Rep.  849' 
American  Pneumatic  Tool  Co.  v.  Bigelow 
Co.,  100  Fed.  Rep.  467;  National  Cash  Register 
Co.  v.  Leland,  (C.  C.  A.)  94  Fed.  Rep.  502; 
Rose  v.  Hirsh,  (C.  C.  A.)  94  Fed.  Rep.  177; 
King  v.  Anderson,  go  Fed,  Rep.  500;  A.  B. 
Dick  Co.  v.  Belke,  etc.,  Co.,  86  Fed.  Rep.  149; 
Universal  Winding  Co.  v.  Willimantic  Linen 
Co.  82  Fed.  Rep.  228;  Matheson  v.  Campbell, 
77  Fed.  Rep.  280;  Edison  Electric  Light  Co.  v. 
Kaelber,  76  Fed,  Rep.  804;  Pairpoint  Mfg. 
Co.  v.  Eldridge  Co.,  71  Fed.  Rep.  307;  Com- 
moss  v.  Somers,  49  Fed.  Rep.  920;  Page 
Woven  Wire  Fence  Co.  v.  Land,  49  Fed.  Rep. 
936;  Colling  v.  Jackson,  45  Fed.  Rep.  639; 
Schneider  v.  Missouri  Glass  Co.,  36  Fed.  Rep. 
582;  Kiesele  v.  Haas,  32  Fed.  Rep.  794;  Jud- 
son  Mfg.  Co.  v.  Burge-Donahoo  Co.,  47  Fed. 
Rep.  463;  Deplanque  v.  Ripka,  24  Fed.  Rep. 
278;  Reay  v.  Rau,  15  Fed.  Rep.  749;  Andrews 
v.  Creegan,  7  Fed.  Rep.  477;  National  Car- 
Brake  Shoe  Co.  71.  Detroit,  etc.,  R.  Co.,  4  Fed. 
Rep.  224;  Turrell  v.  Spaeth,  2  B.  &  A.  Pat. 
Cas.  185,  24  Fed.  Cas.  No.  14,267;  Thatcher 
Heating  Co.  v.  Drummond,  3  B.  &  A.  Pat. 
Cas.  138,  23  Fed.  Cas.  No.  13,865;  Gutta- 
percha, etc.,  Mfg.  Co.  71.  Goodyear  Rubber 
Co.,  3  Sawy.  (U.  S.)  542,  11  Fed.  Cas.  No. 
5,879;  Goodyear  v.  Berry,  2  Bond  (U.  S.)  189, 
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3  Fish.  Pat.  Cas.  439,  10  Fed.  Cas.  No.  5,556; 
Gear  v.  Fitch,  3  B.  &  A.  Pat.  Cas.  573,  to  Fed. 
Cas.  No.  5,290;  Spring  v.  Domestic  Sewing 
Mach.  Co.,  5  N.  J.  L.  J.  43;  Byam  v.  Eddy,  24 
Vl.  666. 

Evidence  Raising  Presumption  of  Infringement. 

—  Byam  v.  Eddy,  2  Blatchf.  (U.  S.)  521;  Ely 
v.  Monson,  etc.,  Mfg.  Co.,  4  Fish.  Pal.  Cas. 
64;  Eureka  Clothes  Wringing  Mach.  Co.  v. 
Bailey  Washing,  etc.,  Mach.  Co.,  11  Wall.  (U. 
S.)  488;  Brill  v.  St.  Louis  Car  Co.,  80  Fed. 
Rep.  909;  Diamond  Match  Co.  v.  Oshkosh 
Match  Works,  63  Fed.  Rep.  984;  Dobson  v. 
Graham,  49  Fed.  Rep.  17. 

There  is  a  strong  presumption  of  infringe- 
ment where  a  party  who  has  acted  under  a 
contract  subsequently  questions  it  to  avoid 
royalties.  Eureka  Clothes  Wringing  Mach. 
Co.  v.  Bailey  Washing,  etc.,  Mach.  Co.,  11 
Wall.  (U.  S.)  488. 

4.  See  the  title  Evidence,  vol.  II,  p.  484, 
and  the  references  there  given. 

5.  Comparison  of  Devices.  —  Jennings  v.  Kibbe, 
20  Blatchf.  (U.  S.)  353;  Birdsell  v.  Hagerstovvn 
Agricultural  Implement  Mfg.  Co.,  1  Hughes 
(U.  S.)  59;  Bates  v.  Coe,  98  U.  S.  31;  Hardwick 
v.  Masland,  71  Fed.  Rep.  887;  Hudson  v. 
Draper,  4  Fish.  Pat.  Cas.  256,  1*2  Fed,  Cas. 
No.  6,834. 

6.  Expert   Testimony  —  When   Admissible.  — 

Hudson  v.  Draper,  4  Fish.  Pat.  Cas.  256,  12 
Fed.  Cas.  No.  6,834;  Parham  v.  American 
Buttonhole,  etc.,  Mach  Co.,  4  Fish.  Pat.  Cas. 
468;  Morris  v.  Barrett,  1  Bond  (U.  S.)  254,  1 
Fish.  Pat.  Cas.  461,  17  Fed.  Cas.  No.  q,827; 
Winans  v.  New  York,  etc.,  R.  Co.,  21  How, 
(U.  S.)  101;  Corning  v.  Burden,  15  How.  (U. 
S.)  252;  Birdsell  v.  Hagerstown  Agricultural 
Implement  Mfg.  Co..  1  Hughes  (U.  S.)  59; 
Allen  v.  Blunt,  3  Story  (U.  S  )  742;  Tucker  v. 
Spalding.  13  Wall.  (U.  S.)  453;  Bene  v. 
Jeantet,  129  U.  S  683;  National  Cash  Register 
Co.  v.  Leland,  (C.  C.  A.)  94  Fed.  Rep.  502; 
American  Linoleum  Mfg.  Co.  v.  Nairn  Lino- 
leum Co.,  44  Fed.  Rep.  755;  Ely  v.  Monson, 
etc.,  Mfg.  Co.,  4  Fish.  Pat.  Cas.  64,  8  Fed. 
Cas.  No.  4,431;  Allen  v.  Hunter,  6  McLean 
(U.  S.)  303,  1  Fed.  Cas.  No.  225.  See  also 
Burdett  v.  Estey,  16  Blatchf.  (U.  S.)  105,  4 
Fed.  Cas.  No.  2,146. 

The  testimony  of  experts  is  admissible  only 
to  show  the  operation  of  devices,  not  to  show 
the  object  of  a  patent,  or  whether  it  has  been 
infringed.    Waterbuiy  Brass  Co.  v.  New  York, 
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subject  to  the  usual  considerations  applicable  in  other  classes  of  cases.1  The 
opinion  of  an  expert  does  not  necessarily  require  the  submission  of  the  ques- 
tion to  a  jury  where  the  matter  is  otherwise  plain.  Facts  are  entitled  to  more 
weight  than  opinions.2  The  jury  is  not  bound  by  the  opinions  of  mechanical 
experts  upon  a  question  of  identity  of  improvement  or  construction.3 

(4)  Documentary  Evidence.  — ■  Certified  copies  of  patents  and  of  other 
papers  in  the  patent  office  are  evidence  in  the  same  manner  as  the  originals 
would  be.4  In  the  case  of  other  documents  the  ordinary  rules  of  evidence 
are  applied.5 

/.  EFFECT  OF  PRIOR  ADJUDICATIONS  —  Upon  Motion  for  Preliminary  Injunction. 
—  It  is  the  general  rule  that  where  the  validity  of  the  patent  has  been  sus- 
tained by  prior  adjudication  upon  final  hearing,  and  after  bona  fide  and 
strenuous  contest,  the  matter  of  its  validity  upon  a  motion  for  a  preliminary 
injunction  is  no  longer  at  issue.6  But  a  prior  adjudication  is  conclusive  as 
evidence  of  validity  only  when  the  same  questions  are  raised  in  the  two  suits, 


etc.,  Brass  Co.,  3  Fish.  Pat.  Cas.  43,  29  Fed. 
Cas.  No.  17,256. 

1.  See  the  title  Expert  and  Opinion  Evi- 
dence, vol.  12,  p.  414. 

2.  Weight  of  Expert  Opinion  Evidence.  —  Hud- 
son v.  Draper,  4  Fish.  Pat.  Cas.  256,  12  Fed. 
Cas.  No.  6,834;  Overweight  Counterbalance 
Elevator  Co.  v.  Red  Men's  Hall  Assoc.,  (C.  C. 
A.)  94  Fed.  Rep.  155;  Norton  v.  Jensen,  49 
Fed.  Rep.  859,  7  U.  S.  App.  103;  U.  S.  An- 
nunciator, etc.,  Tel.  Mfg.  Co.  v.  Sanderson,  3 
Blatchf.  (U.  S.)  184,  28  Fed.  Cas.  No.  16,790. 

3.  Spaulding  v.  Tucker,  Deady  (U.  S.)  649, 
22  Fed.  Cas.  No.  13,220. 

4.  Certified  Copies  of  Papers  in  Patent  Office.  — 
Rev.  Stat.  U.  S.,  882,  884;  Schoerken  v. 
Swift,  etc.,  Co.,  19  Blatchf.  (U.  S.)  209;  Emer- 
son v.  lloi^g,  2  Blatchf.  (U.  S.)  1;  Foote  v. 
Silsby,  1  Blatchf.  (U.  S.)  445;  Delano  v.  Scott, 
Gilp.  (U.  S.)  489,  1  Robb  Pat.  Cas.  700;  Too- 
hey  v.  Harding,  4  Hughes  (U.  S.)  253,  1  Fed. 
Rep.  174;  Brooks  v.  Jenkins,  3  McLean  (U.  S.) 
432;  Marsh  v.  Nichols,  128  U.  S.  605;  Diamond 
Match  Co.  v.  Oshkosh  Match  Works,  63  Fed. 
Rep.  984;  Pettibone  v.  Derringer,  4  Wash. 
(U.  S.)  215,  19  Fed.  Cas.  No.  11,043;  Tinker  v. 
Wilber  Eureka  Mower,  etc.,  Mfg.  Co.,  1  Fed. 
Rep.  138;  Winans  v.  Schenectady,  etc.,  R.  Co., 
2  Blatchf.  (U.  S.)  279,  30  Fed.  Cas.  No.  17,865; 
Winans  v.  New  York,  etc.,  R.  Co..  1  Fish. 
Pat.  Cas.  213,  30  Fed.  Cas.  No.  17,863;  Parker 
v.  Ha  worth,  4  McLean  (U.  S.)  370,  18  Fed. 
Cas.  No.  10,738;  Peck  v.  Farrington,  9  Wend. 
(U.  S.)  44;  Davis  v.  Gray,  17  Ohio  St.  330. 

5.  See  generally  the  title  Documentary  Evi- 
dence, vol.  9,  p.  S77. 

6.  Effect  of  Prior  Adjudications.  —  Odorless 
Excavating  Co.  v.  Layman,  4  Woods  (U.  S.) 
129,  12  Fed.  Rep.  7SS;  Sickels  v.  Tileston,  4 
Blatchf.  (U.  S.)  109,  22  Fed.  Cas.  No.  12,837; 
Poppenhusen  z\  New  York  Gutta  Percha 
Comb  Co,,  4  Blatchf.  (U.  S.)  184:  Kirby  Bung 
Mfg.  Co.  v.  White,  1  McCrary  (U.  S.)  155,  1 
Fed.  Rep.  604;  Woven  Wire  Mattress  Co.  v. 
Wire  Web  Bed  Co.,  1  Fed.  Rep.  222;  Sawyer 
Spindle  Co.  v.  Turner,  55  Fed.  Rep.  979;  Mc- 
Closkey  v.  Hamill.  15  Fed.  Rep.  750;  Coburn 
v.  Clark,  15  Fed.  Rep.  804;  Coburn  v.  Brain- 
ard,  16  Fed.  Rep.  412;  Mallory  Mfg.  Co.  v. 
Hickok,  20  Fed.  Rep.  116;  Celluloid  Mfg.  Co. 
r.  Chrolithian  Collar,  etc.,  Co.,  24  Fed.  Rep. 
275;  Hicks  v.  Beardsley,  32  Fed.  Rep.  281; 
Edward  Barr  Co.  v.   New  York,  etc.,  Auto- 


matic Sprinkler  Co.,  32  Fed.  Rep.  79;  Ameri- 
can Bell  Telephone  Co.  v.  Southern  Telephone 
Co  ,  34  Fed.  Rep.  803;  Celluloid  Mfg.  Co.  v. 
Arlington  Mfg.  Co.,  34  Fed.  Rep.  324;  Maltby 
v.  Graham,  35  Fed.  Rep.  206;  Schneider  v. 
Missouri  Glass  Co.,  36  Fed.  Rep.  582;  Stuart 
t.  Thorman,  37  Fed.  Rep.  90;  Putnam  v.  Key- 
stone Bottle  Stopper  Co.,  38  Fed.  Rep.  234; 
Carter  v.  Wollschlaeger,  53  Fed.  Rep.  573;  S. 
S.  White  Dental  Mfg.  Co.  v.  Johnson,  56  Fed. 
Rep.  262;  Norton  :-.  Eagle  Automatic  Can  Co., 
57  Fed.  Rep.  929;  American  Bell  Telephone 
Co.  -•.  Cushrnan,  57  Fed.  Rep.  842;  Electric 
Mfg.  Co.  v.  Edison  Electric  Light  Co.,  (C.  C. 
A.)  61  Fed.  Rep.  834.;  Edison  Electric  Light 
Co.  v.  Electric  Mfg.  Co.,  57  Fed.  Rep.  616; 
Edison  Electric  Light  Co.  v.  Citizens'  Electric 
Light,  etc.,  Co.,  64  Fed.  Rep.  491;  Phila- 
delphia Trust,  etc.,  Co.  v.  Edison  Electric 
Light  Co.,  65  Fed.  Rep.  551,  13  C.  C.  A.  40; 
Carter-Crume  Co.  v.  Ashley,  6S  Fed.  Rep.  37S; 
Allington,  etc.,  Mfg.  Co.  v.  Booth,  72  Fed. 
Rep.  772,  78  Fed.  Rep.  S7S,  45  L".  S.  App.  627; 
Tannage  Patent  Co.  :•.  Donallan,  75  Fed.  Rep. 
2S7;  Campbell  Printing-Press  Co.  v.  Prieth, 
77  Fed.  Rep.  976;  Bowers  Dredging  Co.  v. 
New  York  Dredging  Co.,  80  Fed.  Rep.  119; 
Adams  ».  Tannage  Patent  Co.,  (C.  C.  A.)  81 
Fed.  Rep.  178;  Southern  Pac.  Co.  v.  Earl,  S2 
Fed.  Rep.  690,  48  U.  S.  App.  716;  Westing- 
house  Air-  Brake  Co.  v.  Great  Northern  R.  Co., 
86  Fed.  Rep.  132;  Pelzer  v.  Geise,  87  Fed. 
Rep.  869;  Elliott  v.  Harris,  92  Fed.  Rep.  374; 
Welsbach  Light  Co.  Rex  Incandescent  Light 
Co.,  94  Fed.  Rep.  1006;  Rose  v.  Fretz,  9S  Fed. 
Rep.  112;  American  Sulphite  Pulp  Co.  -•. 
Burgess  Sulphite  Fibre  Co.,  103  Fed.  Rep. 
975;  Brill  :.  Peckham  Motor  Truck  Co.,  105 
Fed.  Rep.  626;  American  Middlings  Purifier 
Co.  v.  Christian.  4  Dill.  (U.  S  )  44S,  3  B.  &  A. 
Pat.  Cas.  43,  1  Fed.  Cas.  No.  307;  Birdsall  v. 
Hagerstown  Agricultural  Implement  Mfg.  Co., 
1  B.  &  A.  Pat.  Cas.  426,  3  Fed.  Cas.  No  1.433: 
Goodyear  v.  Honsinger,  2  Biss.  (U.  S.)  1,  3 
Fish.  Pat.  Cas.  147,  ro  Fed.  Cas.  No.  5,572; 
Goodyear  v.  Hullihen,  2  Hughes  (U.  SO492,  3 
Fish.  Pat.  Cas.  251,  10  Fed.  Cas.  No.  5.573; 
Goodyear  v.  Mullee,  3  Fish.  Pat.  Cas.  420. 
10  Fed.  Cas.  No.  5,579;  Jones  v.  Merrill,  S 
Pat.  Off.  Gaz.  401,  13  Fed.  Cas.  No.  7.4S1; 
Potter  Fuller,  2  Fish.  Pat.  Cas.  251  19  Fed. 
Cas.  No.  11,327;  Robertson  r.  Hill,  6  Fish. 
Pat.  Cas.  465,  20  Fed.  Cas.  No.  11,925. 
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and  only  so  far  as  the  claims  made  have  been  declared  therein  to  be  valid.1 
It  has  been  held  that  the  same  rule  as  to  the  effect  of  prior  adjudications 
applies  likewise  when  the  prior  decision  relates  to  the  question  of  infringe- 
ment 2  and  when  the  prior  adjudication  was  itself  made  upon  a  motion  for  a 
preliminary  injunction.3  When  the  court  is  still  in  doubt  as  to  infringement, 4 
or  when  there  are  prior  adjudications  assailing  and  others  upholding  the  patent, 
an  injunction  will  not  be  granted  on  the  strength  of  such  favorable  decisions 
alone.5 

In  Action  for  infringement.  —  Likewise,  in  actions  at  law  for  infringement,  the 
decision  of  a  court  in  one  circuit  will  ordinarily  be  followed  by  the  courts  of 
another  circuit  when  rendered  upon  substantially  the  same  evidence."  It  is 
not  conclusive,  however,  in  another  court  and  between  other  parties,  although 
substantially  the  same  facts  are  presented.7  Such  a  proceeding  is  not  in  rem, 
and  does  not  bar  another  suit  to  establish  the  validity  of  the  patent.**  The 
mere  overruling  of  a  demurrer  because  not  defended  is  not  a  final  adjudica- 
tion upon  the  question  of  patentability."  A  decree  for  damages  for  infringe- 
ment bars  another  action  for  infringement  committed  during  the  same  period. IW 
But  a  decision  in  contempt  proceedings  as  to  the  validity  of  a  patent  is  no  bar 
to  an  action  between  the  same  parties  for  infringement.11 

Matter  of  Comity.  — ■  Whether  a  court  will  follow  prior  adjudications  in  other 
courts  is,  both  at  law  and  in  equity,  a  matter  rather  of  comity  than  of  compul- 
sion.12  But  when  the  courts  in  different  circuits  have  reached  contradictory 


1.  To  What  Extent  Binding.  —  Russell  v. 
Place,  94  U.  S.  606;  Page  v.  Holmes  Burglar 
Alarm  Tel.  Co.,  2  Fed.  Rep.  330;  Keyes  v. 
Pueblo  Smelting  etc.,  Co.,  31  Fed.  Rep.  560; 
Catey  v.  Miller,  34  Fed.  Rep.  392;  Heysinger 
v.  Rouss,  40  Fed.  Rep.  584;  Jacobson  v.  Alphi, 
46  Fed.  Rep.  767;  Whitcomb  v.  Girard  Coal 
Co.,  47  Fed.  Rep.  315;  Stahl  v.  Williams,  52 
Fed.  Rep.  648;  Ney  Mfg.  Co.  v.  Superior  Drill 
Co  ,  56  Fed.  Rep.  T52;  Covert  v.  Travers  Bros. 
Co.,  70  Fed.  Rep.  788;  American  Graphophone 
Co.  v  Leeds,  77  Fed.  Rep.  193;  Southern  Pac. 
Co.  v.  Earl,  82  Fed.  Rep.  690,  48  U.  S.  App. 
•70;  Societe,  etc.  v.  Allen,  84  Fed.  Rep.  812; 
Whippany  Mfg.  Co.  United  Indurated  Fibre 
Co.,  (C.  C.  A.)  87  Fed.  Rep.  215;  Western 
Electric  Co.  v.  Anthracite  Telephone  Co.,  100 
Fed.  Rep.  301;  Consolidated  Fastener  Co.  v. 
Hays.  100  Fed.  Rep.  984,  41  C.  C.  A.  t42; 
Onderdonk  v.  Fanning,  5  B.  &  A.  Pat.  Cas. 
562,  18  Fed.  Cas.  No.  10.510^. 

2.  Rule  Applies  to  Infringement  Cases.  — ■  Duff 
Mfg.  Co.  v.  Norton,  92  Fed.  Rep.  921;  Ameri- 
can Sulphite  Pulp  Co.  v.  Burgess  Sulphite 
Fibre  Co.,  ro3  Fed.  Rep.  975. 

3.  Motions  for  Injunction. —  Duff  Mfg.  Co.  v. 
Norton,  92  Fed.  Rep.  921. 

4.  Ilammerschlag  Mfg.  Co.  v.  Judd,  2S  Fed. 
Rep.  621;  Sprague  Electric  R.,  etc.,  Co.  v. 
Nassau  Electric  R.  Co.,  (C.  C.  A.)  95  Fed. 
Rep.  S21. 

5.  Wilgus  v.  Van  Sickle.  99  Fed.  Rep.  443. 

6.  In  Actions  at  Law.  —  Providence  Rubber 
Co.  v.  Goodyear,  9  Wall.  (U.  S  ;  788;  Meyer  v. 
Goodyear  India-Rubber  Glove  Mfg.  Co,  n 
Fed.  Rep.  8gt;  Thompson  -v.  E.  P.  Donnell 
Mfg.  Co.,  40  Fed.  Rep.  383;  Empire  State  Nail 
Co.  v.  American  Solid  Leather  Button  Co.,  61 
Fed.  Rep.  650;  National  Folding-Box,  etc., 
Co.  v.  Elsas,  65  Fed.  Rep.  1001;  Boyden 
Power-Brake  Co.  r.  Westin^house  Air-Brake 
Co.,  70  Fed.  Rep.  8r6,  25  U.  S.  App.  475;  A. 
B.  Dick  Co.  v.  Wichelman,  74  Fed.  Rep.  799; 
Carroll  v.  Goldschmidt,  80  Fed.   Rep.  520; 


Allington,  etc.,  Mfg.  Co.  v.  Globe  Co.,  89  Fed. 
Rep.  865;  Horn,  etc.,  Mfg.  Co.  v.  Pelzer.  (C. 
C.  A.)  91  Fed.  Rep.  665;  Duff  Mfg.  Co.  v. 
Norton,  92  Fed.  Rep.  921,  go  Fed.  Rep.  986; 
Tripp  Giant  Leveller  Co.  v.  Bresnahan,  92 
Fed.  Rep.  391;  National  Folding-Box,  etc.,  Co. 
v.  Dayton  Paper  Novelty  Co.,  95  Fed.  Rep.  991 ; 
American  Sulphite  Pulp  Co.  v.  Burgess  Sul- 
phite Fibre  Co.,  103  Fed.  Rep.  975;  American 
Wood  Paper  Co.  v.  Fibre  Disintegrating  Co., 
6  Blatchf.  (U.  S.)  27,  3  Fish.  Pat.  Cas.  362,  1 
Fed.  Cas.  No.  320;  American  Middlings  Puri- 
fier Co.  v.  Atlantic  Milling  Co.,  4  Dill.  (U.  S.) 
100,  r  Fed.  Cas.  No.  305;  Ameiican  Nicolson 
Pavement  Co.  v.  Elizabeth,  4  Fish.  Pat.  Cas. 
189,  1  Fed.  Cas.  No.  312;  Goodyear  v.  Berry, 
2  Bond  (U.  S.)  r8g,  3  Fish.  Pat.  Cas.  439,  10 
Fed.  Cas.  No.  5,556;  Peck  v.  Collins,  70  N.  Y. 
376,  103  U.  S.  660;  Rum  ford  Chemical  Works 
v.  Hecker,  2  B.  &  A.  Pat.  Cas.  351,  20  Fed. 
Cas.  No.  t2,i33;  Johnson  Steel  Street  Rail  Co. 
v.  Wharton,  152  U,  S.  252;  David  Bradley  Mfg. 
Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  Rep.  980,  iS  U. 
S.  App.  349;  Moline  Plow  Co.  v.  Eagle  Mfg. 
Co.,  57  Fed.  Rep.  992,  18  U.  S.  App.  371;  Con- 
solidated Fruit  Jar  Co.  v.  Whitney,  2  B.  &  A. 
Pat.  Cas.  376,  6  Fed.  Cas.  No.  3,134. 

7.  Worswick  Mfg.  Co.  v.  Kansas  City,  38 
Fed.  Rep.  239;  Truman  v.  Carvill  Mfg.  Co., 
87  Fed.  Rep.  470. 

8.  Not  Proceeding  in  Rem.  —  Consolidated 
Roller  Mill  Co.  v.  George  T.  Smith  Middlings 
Purifier  Co.,  40  Fed.  Rep.  305;  Tyler  y.  Hyde, 
2  Blatchf.  (U.  S.)  308. 

9.  Wollensak  v.  Sargent,  33  Fed.  Rep.  840. 

10.  Horton  v.  New  York  Cent.,  etc.,  R.  Co., 
63  Fed.  Rep.  897. 

11.  Mack  v.  Levy,  59  Fed.  Rep.  468. 

12.  Matter  Rather  of  Comity. — Day  v.  Combi- 
nation Rubber  Co.,  2  Fed.  Rep.  570;  Bowers 
v.  San  Francisco  Bridge  Co.,  69  Fed.  Rep.  640; 
Ross  v.  Chicago,  gr  Fed.  Rep.  265;  McNeelv 
v.  Williames,  (C.  C.  A.)  g6  Fed.  Rep.  g7S; 
Blake  v.  Robertson,  6  Pat.  Off.  Gaz.  297,  3 
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conclusions,  a  court  in  a  third  circuit  may  adopt  the  reasoning  that  seems 
soundest;  1  and  it  may  examine  the  matter  independently  when  the  question 
is  as  to  the  validity  of  a  reissue  made  long  after  the  original  patent.2 

A  Prior  Adjudication  Will  Not  Be  Followed  where  a  new  defense  is  interposed,  sup- 
ported by  evidence  so  cogent  and  persuasive  as  to  impress  the  court  with  the 
conviction  that,  if  it  had  been  presented  and  considered  in  the  former  case,  it 
would  probably  have  produced  a  contrary  conclusion.3 

Decisions  of  the  Supreme  Court  of  the  United  States  are  binding  upon  inferior 
courts.*4  Where  the  prior  decree  is  entered  by  default  5  or  by  consent,0  or  taken 
pro  co/i/esso,7  it  is  not  binding.8 

Decisions  of  the  Patent  Office  in  interference  proceedings  as  to  the  validity  of  a 
patent  are  not  judicial  determinations  such  as  will  control  a  court  in  subse- 
quent proceedings,0  although  they  may  cast  upon  the  defendants  the  burden 


Fed.  Cas.  No.  1,501;  Hitchcock  v.  Shoninger 
Melodeon  Co.,  12  Fed.  Cas.  No.  6,537;  U.  S. 
Stamping  Co.  v.  King,  17  Blatchf.  (U.  S.)  56; 
Cary  v.  Lovell  Mfg.  Co.,  24  Fed.  Rep.  141; 
American  Bell  Telephone  Co.  v.  National  Im- 
proved Telephone  Co.,  27  Fed.  Rep.  663; 
Hicks  v.  Beardsley,  32  Fed.  Rep.  281;  Stiver 
Mfg.  Co.  v.  Mast,  (C.  C.  A.)  Sg  Fed.  Rep.  .,33; 
Welsbach  Light  Co.  v.  Cosmopolitan  Incan- 
descent Light  Co.,  104  Fed.  Rep.  83,  43  C.  C. 
A.  418;  Sargent  Mfg.  Co.  v.  Woodruff,  5  Biss. 
(U.  S.)  444,  21  Fed.  Cas.  Nc.  12.368. 

1.  Pelzer  v.  Newhall,  93  Fed.  Rep.  684. 

2.  Horn,  etc.,  Mfg.  Co.  v.  Pelzer,  (C.  C.  A.) 
91  Fed.  Rep.  665. 

3.  Evidence  to  Support  New  Defense.  —  Ladd 
v.  Cameron,  25  Fed.  Rep.  37;  Brush  Eleclric 
Co.  v.  Accumulator  Co.,  50  Fed.  Rep.  833; 
Carter  v.  Wollschlaeger,  53  Fed.  Rep.  573;  Ac- 
cumulator Co.  v.  Consolidated  Electric  Storage 
Co.,  53  Fed.  Rep.  796;  Macbeth  z:  Braddock 
Glass  Co.,  54  Fed.  Rep.  173;  Edison  Eleclric 
Light  Co.  v.  Columbus  Incandescent  Lamp 
Co.,  56  Fed.  Rep.  496;  Sawyer  Spindle  Co.  v. 
Taylor,  56  Fed.  Rep.  110,  69  Fed.  Rep.  S37; 
Edison  Electric  Light  Co.  v.  Electric  Mfg.  Co., 
57  Fed.  Rep.  616;  Norton  v.  Eagle  Automatic 
Can  Co.,  57  Fed.  Rep.  929,  61  Fed.  Rep.  293; 
Electric  Mfg.  Co.  v.  Edison  Electric  Light 
Co.,  (C.  C.  A.)  61  Fed.  Rep.  834;  Philadelphia 
Trust,  etc.,  Co.  v.  Edison  Electric  Light  Co., 
65  Fed.  Rep.  551,  13  C.  C.  A.  40;  New  De- 
parture Bell  Co.  v.  Hardware  Specialty  Co.,  69 
Fed.  Rep  152;  Singer  Mfg.  Co.  v.  New  Home 
Sewing-Mach.  Co.,  70  Fed.  Rep.  985;  Alling- 
ton,  etc.,  Mfg.  Co.  v.  Lynch,  71  Fed.  Rep.  409; 
Bresnahan  v.  Tripp  Giant  Leveller  Co.,  72 
Fed.  Rep.  920,  33  U.  S.  App.  421 ;  Loewer  Sole- 
Rounder  Co.  v.  Gibbon,  74  Fed.  Rep.  555;  Earl 
v.  Southern  Pac.  Co.,  75  Fed.  Rep.  609;  Tan- 
nage Patent  Co.  v.  Donallan,  75  Fed.  Rep.  287; 
Tannage  Patent  Co.  v.  Adams,  77  Fed.  Rep. 
191;  Bowers  Dredging  Co.  v.  New  York 
Dredging  Co.,  80  Fed.  Rep.  119;  New  York 
Filter  Mfg.  Co.  v.  Niagara  Falls  Waterworks 
Co.,  (C.  C.  A.)  80  Fed.  Rep.  924;  Norton  v. 
Jensen,  Si  Fed.  Rep.  494;  Bowers  v.  Pacific 
Coast  Dredging,  etc.,  Co.,  81  Fed.  Rep.  569; 
United  Indurated  Fibre  Co.  v.  Whippany 
Mfg.  Co.,  83  Fed.  Rep.  485;  Societe,  etc.  v. 
Allen,  84  Fed.  Rep.  812;  Mast  v.  Stover  Mfg. 
Co.,  85  Fed.  Rep.  782  [decree  reversed.  Stover 
Mfg.  Co.  v.  Mast,  89  Fed.  Rep.  333,  60  U.  S. 
App.  325];  Truman  v.  Carvill  Mfg.  Co.,  87 
Fed.  Rep.  470;  Consolidated  Car  Heating  Co. 


aSS 


v.  Gold  Car  Healing  Co.,  87  Fed.  Rep.  996: 
Doig  v.  Morgan  Mach.  Co.,  89  Fed.  Rep.  489, 
affirmed  (C.  C.  A.)  91  Fed.  Rep.  1001;  New 
Vork  Filter  Mfg.  Co.  v.  Jackson,  91  Fed.  Rep. 
422;  New  York  Filter  Mfg.  Co.  v.  Loomis- 
Manning  Filter  Co.,  91  Fed.  Rep.  421;  Duff 
Mfg.  Co.  v.  Kalamazoo  R.  Velocipede,  etc., 
Co.,  Q4  Fed.  Rep.  154;  Consolidated  Fastener 
Co.  v.  Hays,  100  Fed.  Rep.  984,  41  C.  C.  A. 
142;  American  Sulphite  Pulp  Co.  v.  Burgess 
Sulphite  Fibre  Co.,  103  Fed.  Rep.  975;  Bailey 
Wringing  Mach.  Co.  v.  Adams,  3  B  &  A.  Pat. 
Cas.  96,  2  Fed.  Cas  No.  752;  Blake  -'.  Raw- 
son,  Holmes  (U.  S.)  200,  6  Fish.  Pat.  Cas.  74, 
3  Fed.  Cas.  No.  1,499;  Parker  v.  Brant,  1  Fish. 
Pat.  Cas.  58,  18  Fed.  Cas.  No.  10,727;  Worten- 
dyke  v.  While.  2  B.  &  A.  Pat.  Cas.  25,  30  Fed. 
Cas.  No.  18,050:  Spring  v.  Domestic  Sewing 
Mach.  Co  ,  5  N.  J.  L.  J.  43. 

4.  Supreme  Court  Decisions. —  American  Bell 
Telephone  Co.  v.  McKeesport  Telephone  Co., 
57  Fed.  Rep.  661. 

5.  Decree  by  Default.  —  Mannie  v.  Everett,  16 
Fed.  Cas.  No.  9,039. 

6.  Consent  Decrees.  —  Warner  v.  Bassett.  19 
Blatchf .  (U.  S.)  145;  De  Ver  Warner  v.  Bassett. 
7  F"ed.  Rep.  468;  American  Electrical  Novelty 
Co.  v.  Newgold,  99  Fed.  Rep.  567. 

7.  Hayes  7/.  Leton,  5  Fed.  Rep.  521;  Everett 
v.  Thatcher,  2  Flipp.  (U.  S.)  234,  8  Fed.  Cas. 
No.  4,578.  Contra,  Oxrv.  Littlefield.  I  Woodb. 
&  M.  (U.  S.)  13;  Potter  v.  Fuller,  2  Fish.  Pat. 
Cas.  251,  19  Fed.  Cas.  No.  11,327. 

8.  A  decision  of  an  English  court  upon  an 
English  patent  for  the  same  invention  is  not, 
of  course,  controlling  upon  courts  in  the 
United  States  VVelsbach  Light  Co.  v.  Rex 
Incandescent  Light  Co.,  94  Fed.  Rep.  1006. 

Decisions  at  Final  Hearing  are  of  more  weight 
than  those  overruling  bills  for  infringement. 
Acme  Harvester  Co.  Frobes,  69  Fed.  Rep. 
149;  Maitland  v.  Graham,  96  Fed.  Rep.  247. 

9.  Interference  Proceedings.  —  Celluloid  Mfg. 
Co.  v.  Chrolithian  Collar,  etc.,  Co.,  24  Fed. 
Rep.  275;  Edward  Barr  Co.  v.  New  York,  etc  , 
Automatic  Sprinkler  Co.,  32  Fed.  Rep.  79; 
Dickerson  v.  De  la  Vergne  Refrigerating 
Mach.  Co.,  35  Fed.  Rep.  143;  Siemens-Lungren 
Co.  v.  Hatch,  47  Fed.  Rep.  64;  Empire  State 
Nail  Co.  v.  American  Solid  Leather  Button 
Co.,  61  Fed.  Rep.  650;  Wilson  v.  Consolidated 
Store-Service  Co.,  (C.  C.  A.)  88  Fed.  Rep.  286; 
Reed  Mfg.  Co  v.  Smith,  etc.,  Co.,  107  Fed. 
Rep.  719;  Perry  v.  Starrett,  3  B.  &  A.  Pat. 
Cas.  4S5,  19  Fed.  Cas.  No.  11,012;  Pentlarge 
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of  showing  that  the  commissioner  decided  wrongly.' 

4.  Defenses  to  Infringement  —  a.  STATUTORY  DEFENSES.  —  The  statute 
specifies  certain  special  matters  which  a  defendant  in  an  action  for 
infringement  may  prove  in  his  defense.2 

The  First  of  These  Special  Matters  is  that  the  patentee  has  with  fraudulent  intent 
filed  a  description  and  specification  containing  less  or  more  than  the  invention 
or  discovery  warrants.'3 

The  Second  Special  Matter  Pleadable  is  that  the  patentee  has  surreptitiously  and 
unjustly  obtained  the  patent  for  that  which  was  in  fact  invented  by  another.4 

The  Third  Defense  specified  by  the  statute  is  that  the  invention  had  been 
patented  or  described  in  some  printed  publication  prior  to  the  supposed 
invention  or  discovery  of  the  patentee.5 

The  Fourth  Defense  open  to  the  defendant  is  that  the  plaintiff  was  not  the 
original  or  first  inventor  of  any  material  or  substantial  part  of  the  thing 
patented." 

The  Fifth  Defense  allowed  by  the  statute  is  that  the  invention  had  been  in 
public  use  or  on  sale  in  the  United  States  for  more  than  two  years  before  the 
application  of  the  plaintiff  for  a  patent,  or  that  it  had  been  abandoned  to  the 
public.7 


v.  Beeston,  14  Blatchf.  (U.  S.)  352,  19  Fed.  Cas. 
No.  10963.  But  see  contra,  Holliday  v.  Pick- 
hardt,  12  Fed.  Rep.  1  j 7 ;  Smith  v.  Halkyard, 
16  Fed.  Rep.  414;  Shuter  v.  Davis,  16  Fed. 
Rep.  564;  Consolidated  Bunging  Apparatus 
Co.  v.  Peter  Schoenhofen  Brewing  Co.,  28  Fed. 
Rep.  428;  Boyden  Power-Brake  Co.  v.  West- 
inghouse  Air-Brake  Co,,  70  Fed.  Rep.  S16,  25 
U.  S.  App.  475.  See  generally  supra,  this 
title,  Proceedings  to  Obtain  Patent  —  Interfer- 
ences. 

1.  Pentlarge  v.  Beeston,  14  Blatchf.  (U.  S.) 
352- 

2.  Statutory  Defenses.  —  Rev.  Stat.  U.  S., 
§  4920- 

3.  Defective  Specification. —  Hubbell  v.  De 
Land,  14  Fed.  Rep.  471;  Lowell  v.  Lewis,  1 
Mason  (U.  S.)  182:  Whittemore  v.  Cutter,  1 
Gall.  (U.  S.)42g;  Gray  u.  James,  Pet.  (C.  C.) 
394;  Whitney  v.  Etnmett,  Baldw.  (U.  S.)  303; 
Celluloid  Mfg.  Co.  v.  Russell,  37  Fed.  Rep. 
676. 

4.  Patentee  Not  Real  Inventor. —  Phelps  v. 
Brown,  4  Blatchf.  (U.  S.)  362;  Agawam 
Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.)  583; 
Parks  v.  Booth,  102  (U.  S.)  96;  Sessions  v. 
Gould,  49  Fed.  Rep.  855;  Roberts  v.  Pitts- 
burgh Wire  Co.,  69  Fed.  Rep.  624;  Richardson 
v.  Campbell,  72  Fed.  Rep.  525;  Graham  v. 
Mason,  4  Cliff.  <U.  S.)  88.  5  Fish.  Pat.  Cas,  1, 
10  Fed.  Cas.  No.  5,671 ;  Yates  v.  Huson,  8  A  pp. 
Cas.  (D.  C.)  93. 

This  defense  is  different  from  the  defense 
that  the  invention  had  been  in  public  use  or 
on  sale  for  more  than  two  years  before  the  ap- 
plication for  a  patent.  Meyers  v.  Busby,  32 
Fed  Rep.  670. 

5.  Prior  Publication.  —  Thatcher  Heating  Co. 
v.  Burtis,  121  U.  S.  295;  Peters  v.  Active  Mfg. 
Co.,  129  U.  S.  530;  Brush  v.  Condit,  132  U.  S. 
39;  Grant  v.  Walter,  148  U.  S.  554;  Knapp  v. 
Morss,  150  U.  S.  221;  Gordon  v.  Warder,  150 
U.  S.  47;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S. 
203;  Seymour  v.  McCormick,  19  How.  (U.  S.) 
96,  Barnes  Automatic  Sprinkler  Co.  v.  Wal- 
worth Mfg.  Co.,  60  Fed.  Rep.  605,  18  U.  S. 
App.  538;  Quirolo  v.  Ardito,  1  Fed.  Rep.  610; 
Eastern  Paper-Bag  Co.  v.  Standard  Paper-Bag 


Co.,  30  Fed.  Rep.  63;  Eclipse  Mfg.  Co.  v.  Ad- 
kins,  36  Fed.  Rep.  554;  Rocker  Spring  Co.  v. 
William  D.  Gibson  Co.,  58  Fed.  Rep.  217; 
Morrin  v.  Lawler,  90  Fed.  Rep.  285;  Alvin 
Mfg.  Co.  v.  Scharling,  100  Fed.  Rep.  87;  Cole- 
man v.  Liesor,  6  Fed.  Cas.  No.  2,984;  Butch 
v.  Boyer,  8  Phila.  (Pa.)  57;  Roberts  j.  Dickey, 
3  Pittsb.  (Pa.)  352.  See  also  supra,  this  title, 
Patentability  of  Inventions  —  Novelty  and  Antici- 
pation. 

6.  Anticipation.  —  Sevvall  v.  Jones,  91  U.  S. 
171;  Cammeyer  v.  Newton,  94  U.S.  225;  Dun- 
bar v.  Myers,  94  U .  S.  196;  Marsh  v.  Seymour, 
97  U.  S.  348;  Imhaeuser  v.  Buerk,  101  U.  S. 
647;  Parks  v.  Booth,  102  U.  S.  96;  Thayer  v. 
Hart,  20  Fed.  Rep.  693;  Evans  v.  Hettick,  3 
Wash.  (U.  S.)  408;  Dawson  v.  Follen,  2  Wash. 
(U.  S.)  311,  7  Fed.  Cas.  No.  3,670;  Brady  v. 
Atlantic  Works,  4  Cliff.  (U.  S.)  408,  2  B.  &  A. 
Pat.  Cas.  436,  3  Fed.  Cas.  No.  1,794;  Rice  v. 
Garnhart,  34  Wis.  453,  17  Am.  Rep.  448. 

7.  Prior  Use  and  Abandonment.  —  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  97  U.  S. 
126;  Bates  v.  Coe,  98  U.  S.  31;  Anderson  v. 
Miller,  129  U.  S.  70;  Tatham  v.  Lowber,  2 
Blatchf.  (U.  S.)  49;  Rheubottom  v.  Loomer,  26 
Fed.  Rep.  698;  Traut,  etc.,  Mfg.  Co.  v.  Water- 
bury  Buckle  Co.,  64  Fed.  Rep.  492;  Von 
Schmidt  v.  Bowers,  80  Fed.  Rep.  121,  48  U.S. 
App.  120;  Ulingsworth  v.  Spaulding,  5  N.  J. 
L.  J.  50;  McMillin  v.  Barclay,  4  Brews.  (Pa.) 
275;  Boyd  v.  Cherry,  4  McCrary  (U.  S.)  70. 
See  also  supra,  ihis  title,  Patentability  of  In- 
ventions —  Prior  Public  Use  or  Sale. 

The  two  years  of  the  statute  means  two 
years  before  the  discovery,  and  not  before  the 
application  for  the  patent.  Treadwell  v.  Bla- 
den, 4  Wash.  (U.  S.)  703.  Contra,  Agawam 
Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.) 
583. 

The  two-year  clause  refers  to  the  patented 
article,  and  not  to  the  letters  patent.  U.  S. 
Electric  Lighting  Co,  v.  Consolidated  Electric 
Light  Co.,  33  Fed.  Rep.  869. 

Jt  is  sufficient  to  show  the  prior  use  of 
patented  articles,  though  only  used  as  samples 
and  shown  to  few  persons.  Dalby  v.  Lynes, 
64  Fed.  Rep.  376. 
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In  Equity.  —  These  statutory  defenses  may  be  set  up  in  an  equitable 
proceeding  for  injunction  as  well  as  in  an  action  at  law  for  damages.1 

Must  Affect  Whole  Invention.  —  Such  defenses  must  be  addressed  to  the  entire 
invention,  and  not  merely  to  separate  parts  of  the  thing  patented.2 

b.  Defenses  Other  than  Statutory  —  (i)  In  General.  —  The  statu- 
tory defenses  above  enumerated  are  not  the  only  ones  which  may  be  made  to 
an  action  for  infringement.  A  patent  may  be  open  to  attack  in  one  or  more 
of  the  numerous  elements  that  combine  to  constitute  its  validity,  and  any 
plea  that  attacks  the  validity  of  the  patent  constitutes,  if  established,  a 
defense  to  a  charge  of  infringement.  Reference  should  therefore  be  made  to 
the  prior  sections  of  this  title  in  which  the  essentials  of  a  valid  patent  are 
discussed.3 

(2)  Usual  Defenses.  —  The  more  usual  defenses  of  this  class  are  here 
enumerated,  and  their  force  and  effect  are  briefly  set  forth. 

A  License  granted  by  the  patentee  or  owner  of  the  patent  is  a  perfect  defense 
to  an  action  for  infringement  or  to  a  bill  for  an  injunction.4  The  existence 
of  the  license  must  be  determined  by  the  court,5  and  it  must  be  strictly  con- 
strued and  limited  to  its  exact  terms.6  Where  the  defendant  sets  up  a  license 
and  offers  to  pay  into  court  the  usual  license  fee,7  or  claims  breach  of  the  con- 
tract of  license,8  the  court  will  refuse  an  injunction.  Having  been  compelled 
to  pay  damages  for  infringement  does  not  constitute  a  license  to  the  defend- 
ant or  to  any  one  else  to  continue  the  infringement.9  Purchasing  an  interest 
in  the  patent  carries  a  right  to  use  a  machine  made  thereunder,10  and  such 
right  includes  an  extended  term.11  The  defense  of  license  is  not  inconsistent 
with  the  defense  of  invalidity  of  the  patent.12 

The  Infringer  May  Set  Up  a  Release  from  All  Liability  for  infringement,  executed 
upon  sufficient  consideration  by  the  patentee.13 

Other  Matters.  —  But  the  infringer  of  a  patent  cannot  set  up  that  he  did  nol 


In  a  suit  for  infringement  of  the  reissue  of 
a  patent,  the  two  years  are  measured  from  the 
date  of  the  reissue,  and  not  from  that  of  the 
original  patent.  Agawam  Woollen  Co.  v.  Jor- 
dan. 7  Wall.  (U.  S.)  583. 

Section  4920  applies  to  designs  as  well  as  to 
other  patents.  Anderson  v.  Eilei,  46  Fed. 
Rep.  777- 

1.  Good  in  Equity  and  at  Law. —  Bates  v.  Coe, 
08  U.  S.  31. 

2.  Must  Affect  Entire  Invention.  —  Bates  v. 
Coo,  98  U.  S.  31;  Kelleher  v.  Darling,  4  Cliff. 
(U.  S.)  424,  3  B.  &  A.  Pat.  Cas.  438,  14  Fed. 
Cas.  No.  7,653. 

3.  Defenses  Other  than  Statutory.  —  Mahn  v. 
Harwood,  112  U.  S.  354;  Gardner  v.  Herz,  118 
U.  S.  191. 

4.  License  as  Defense. —  Eunson  v.  Dodge,  18 
Wall.  (U.  S.)  414;  Brown  v.  Lapham,  23 
Blatchf.  (U.  S.)  475,  27  Fed.  Rep.  77;  Watson 
v.  Smith,  7  Fed.  Rep.  350;  Shaw  v.  Col  well 
Lead  Co.,  11  Fed.  Rep.  711;  Aspinwall  Mfg. 
Co.  v.  Gill,  32  Fed.  Rep.  702;  Bigelow  v. 
Louisville,  3  Fish.  Pat.  Cas.  602,  3  Fed.  Cas. 
No.  1,400;  Blanchard  v.  Puttman,  2  Bond  (U. 
S.)  84,  3  Fed.  Cas.  No.  1,514;  Young  Reversible 
Lock-Nut  Co.  v.  Young  Lock-Nut  Co.,  66  Fed. 
Rep.  563;  Moody  v.  Taber,  Holmes  (U.  S.) 
325,  17  Fed.  Cas.  No.  9,747 ;  Tilghman  v.  Har- 
tel,  2  B.  &  A.  Pat.  Cas.  260,  1  W.  N.  C.  (Pa.) 
52,  23  Fed.  Cas.  Nos.  14,039,  14,040;  Stuart  v. 
Shatz,  6  Fish.  Pat.  Cas.  35,  23  Fed.  Cas.  No. 
13,556;  Woodworth  v.  Cook,  2  Blatchf.  (U.  S.) 
151,  30  Fed.  Cas.  No.  18,011;  Wooslert/.  Singer 
Mfg.  Co.,  23  Pat.  Off.  Gaz.  2513,  30  Fed.  Cas. 
No.  18,039a;  Wyeth  v.  Stone,  I  Story  (U.  S.) 


273.  See  also  supra,  this  title.  Title,  Convey, 
ances,  and  Contracts  —  Licenses. 

5.  Existence  of  License  for  Court. —  Ham- 
macher  <•.  Wilson,  26  Fed.  Rep.  239:  Beane  v. 
Orr,  2  B.  &  A.  Pat.  Cas.  176,  2  Fed.  Cas.  No. 
1,176. 

6.  License  Strictly  Construed.  —  Adams  v. 
Meyrose,  7  Fed.  Rep.  208;  Vermont  Farm 
Mach.  Co.  v  Gibson,  46  Fed.  Rep.  4SS:  Hani- 
fen  v.  Lupton,  101  Fed.  Rep.  462,  41  C.  C.  A. 
462;  Searls  v.  Bouton,  12  Fed.  Rep.  140;  Wil- 
son v.  Sherman,  1  Blatchf.  (U.S.)  536,  30  Fed. 
Cas.  No.  17,833. 

7.  Offer  to  Pay  License  Fee.  —  Blake  v.  Green- 
wood Cemetery,  14  Blatchf.  (U.  S.)  342;  Bald- 
win v.  Bernard,  9  Blatchf.  (U.  S  )  509,  note,  5 
Fish.  Pat.  Cas.  442,  2  Fed.  Cas.  No.  797; 
Hodge  v.  Hudson  River  R.  Co.,  6  Blatchf.  (U. 
S.)  165,  12  Fed.  Cas.  No.  6,560. 

8.  Crowell  v.  Parmenter,  3  B.  &  A.  Pat.  Cas. 
4S0,  6  Fed.  Cas.  No.  3,446. 

9.  Paying  Damages  Gives  No  License.  —  Blake 
v.  Greenwood  Cemetery,  16  Fed.  Rep.  676; 
Birdsell  v.  Shaliol,  112  U.  S.  485:  Electric 
Gas-Lighting  Co.  v.  Woolensak,  70  Fed.  Rep. 
790;  Suffolk  Mfg.  Co.  Hayden,  3  Wall.  (U. 
S.)  315;  U.  S.  Printing  Co.  v.  American  Play- 
ing-Card  Co.,  70  Fed.  Rep.  50. 

10.  Purchase  of  Interest. — Eunson  v.  Dodge. 
iS  Wall.  (U.  S.)  414. 

11.  Includes  Extended  Term.  —  Dable  Grain 
Shovel  Co.  v.  Flint,  137  U.  S.  41;  Bloomer  r. 
McQuewan,  14  How.  (U  S  )  1-39. 

12.  License  and  Invalidity  Both  Pleadable.  — 
National  Mfg.  Co.  v.  Meyers,  7  Fed.  Rep.  355. 

13.  Loercher  v.  Crandall.  11  Fed.  Rep.  S72. 
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intentionally  infringe,1  nor  that  he  made  no  profits  by  the  infringement,2  nor 
that  the  patent  is  about  to  expire3  or  is  of  little  value,4  nor  that  the  patent*  1 
refused  to  furnish  the  device  when  requested,5  nor  that  he  infringed  as  a  pub- 
lic employee  and  for  the  public  benefit,0  nor  that  the  patentees  were  not  in 
fact  joint  inventors,7  nor  that  the  patentee  in  his  application  falsely  but  inno- 
cently and  through  mistake  claimed  to  be  an  American  citizen. s  Nor  can  he 
set  up  in  a  court  of  equity  a  purely  technical  defense  unless  able  to  support 
it  by  ample  and  satisfactory  proof.9 

That  the  Patent  is  Void  for  failure  to  observe  prerequisites  to  the  issuance 
thereof  is  a  good  defense.10 

Absence  of  Patentability  is  a  very  broad  ground  of  defense,  and  should  usually 
be  narrowed  down  to  more  specific  terms.  When  clearly  apparent,  the  court 
may  dismiss  the  suit  on  this  account  although  not  set  up  as  a  defense.11  And 
the  existence  of  the  original  patent  cannot  be  set  up  as  a  defense  to  infringe- 
ment of  a  patented  improvement  thereon.12 

The  Want  of  Utility  in  the  invention  may  not  generally  be  set  up  by  an 
infringer.  The  fact  of  use  is  sufficient  to  estop  the  user  from  making  such 
plea.13 

Absence  in  the  Record  of  Evidence  of  the  Patentee's  Oath  is  not  a  defense,  since  the 
oath  need  not  be  in  writing  and  may  have  been  properly  administered. 14 

Article  Not  Marked.  —  The  defendant  in  an  infringement  suit  cannot  plead  the 
fact  that  either  the  article  infringed  or  the  article  infringing  was  not  marked 
"patented"  as  required  by  section  4900  of  the  Revised  Statutes.15 

Use  of  the  Invention  Before  Grant  of  the  Patent  is  no  excuse  for  infringement  after 
such  grant.16 

That  the  Patentee  Has  Created  or  Is  Attempting  to  Create  a  Monopoly  in  the  patented 
article  or  business,17  or  is  a  member  of  an  illegal  trust,18  or  resorts  to  infringe- 
ment suits  or  compromises  in  order  to  secure  a  practical  monopoly,19  is  no 
defense  to  infringement. 


1.  Intention  Unimportant.  —  MacKnight  v. 
McNiece,  64  Fed.  Rep.  115;  Burleigh  Rock- 
Drill  Co.  v.  Lobdell,  Holmes  (U.  S.)  450,  1  B. 
&  A.  Pat.  Cas.  625.  4  Fed.  Cas.  No.  2,166. 

2.  Goodyear  Dental  Vulcanite  Co.  v.  Van 
Antwerp,  2  B.  &  A.  Pat.  Cas.  252,  10  Fed.  Cas. 
No.  5,600. 

3.  Kittle  v.  Rogers,  33  Fed.  Rep.  49. 

4.  Campbell  Printing-Press,  etc.,  Co.  v. 
Manhattan  R.  Co.,  4g  Fed.  Rep.  930. 

5.  Hoff  v.  Iron-Clad  Mfg.  Co.,  31  Fed.  Rep. 
45;  Masseth  v.  Reiber,  59  Fed.  Rep.  614. 

6.  Cammeyer  v.  Newton,  94  U.  S.  225. 

7.  Butler  v.  Bainbridge,  29  Fed.  Rep.  142; 
Consolidated  Bunging  Apparatus  Co.  v. 
Woerle,  29  Fed.  Rep.  449. 

8.  Tonduer  v.  Chambers,  37  Fed.  Rep.  333. 

9.  Technical  Pleas  in  Equity.  —  A.  B.  Dick  Co. 
v.  Fuerth,  57  Fed.  Rep.  834. 

10.  Defectiveness. — Grant  v.  Raymond,  6  Pel. 
(U.  S.)  218;  Marsh  v.  Nichols,  128  U.  S.  605. 
See  also  supra,  this  title,  Proceedings  to  Obtain 
Patent. 

11.  Want  of  Patentability. — Slawson  v.  Grand 
St.  R.  Co.,  107  U.  S.  652.  See  also  supra,  this 
title,  Patentability  of  Inventions. 

12.  Cantrell  v.  Wallick,  117  U.  S.  689. 

13.  Want  of  Utility.— Gandy  v.  Main  Belting 
Co.,  143  II.  S.  587;  Du  Bois  v.  Kirk,  158  U.  S. 
58;  Mergemhaler  Linotype  Co.  v.  Press  Pub. 
Co  ,  57  Fed.  Rep.  502;  Coleman  v.  Liesor,  6 
Fed.  Cas.  No.  2,984;  Hays  v.  Sulsor,  1  Bond 
(U.  S.)  279,  11  Fed.  Cas.  No.  6,271;  Vance  v. 
Campbell,  28  Fed.  Cas.  No.  16,836.    See  also 


supra,  this  title,  Patentability  of  Inventions  — 
Utility. 

14.  Oath  Not  Shown  on  Record.  —  Eagleton 
Mfg.  Co.  v.  West,  etc.,  Mfg.  Co.,  2  Fed.  Rep. 
774;  Hoe  v.  Kahler,  12  Fed.  Rep.  117;  Han- 
cock Inspirator  Co.  v.  Jenks,  21  Fed.  Rep.  gii: 
Providence  Rubber  Co.  v.  Goodyear,  9  Wall. 
(U.  S.)  789;  Seymour  v.  Osborne,  n  Wall.  (U. 
S.)  516;  Child  v.  Adams,  1  Fish.  Pat.  Cas.  189; 
Crompton  v.  Belknap  Mills,  3  Fish.  Pat.  Cas. 
536;  Jackson  v.  Lavvton,  10  Johns.  (N.  Y.)  23, 
6  Am.  Dec.  311;  Abbott  v.  Bahr,  3  Pin.  (Wis.) 
J93»  3  Chand.  (Wis.)  210. 

15.  Article  Not  Marked. — Herring  v.  Gage,  15 
Blatchf.  (U.  S.)  124,  12  Fed.  Cas.  No.  6,422; 
Anderson  v.  Saint,  46  Fed.  Rep.  760;  Anderson 
v.  Monroe,  55  Fed.  Rep.  398;  Campbell  v. 
New  York,  81  Fed.  Rep.  182.  See  also  supra, 
this  title.  Regulation  of  Dealings  in  Patent  Rights 
and  Patented  Articles  —  Marking  Patented 
A  r  tides. 

16.  Use  Before  Patent. —  Howe  v.  Williams,  2 
Cliff.  (U.  S.)  245.  12  Fed.  Cas.  No.  6.778. 

17.  Patentee  Creating  Monopoly. — Edison  Elec- 
tric Light  Co  v.  Sawver-Man  Electric  Co.,  53 
Fed.  Rep.  592,  11  U.  S.  App.  712;  National 
Folding-Box,  etc.,  Co.  V.  Robertson,  99  Fed. 
Rep.  985;  Otis  Elevator  Co.  v.  Geiger,  107  Fed. 
Rep.  131. 

18.  American  Soda-Fountain  Co.  v. Green,  69 
Fed.  Rep.  333;  Brown  Saddle  Co.  v.  Troxel, 
98  Fed.  Rep.  620. 

19.  Bonsack  Mach.  Co.  v.  Smith,  70  Fed. 
Rep.  383. 

1  Volume  XXII. 


Infringement. 


PA  TENTS. 


Remedies  for  Infringement. 


Estoppel  as  Defense.  —  Either  the  complainant  or  defendant  may  be  met  at  some 
stage  of  the  proceedings  by  the  assertion  of  an  estoppel.  When  set  up  by  the 
defendant  it  is  usually  in  the  nature  of  a  plea  in  avoidance,  and  sets  forth  some 
act  by  which  the  complainant  has  deprived  himself  of  the  right  to  object  to 
the  act  claimed  to  constitute  infringement.  Thus  license  to  use  or  sell  the 
patented  article  will  estop  the  licensor  to  deny  the  licensee's  right.1  The 
complainant  is  furthermore  estopped  by  his  admission  that  another  than  him- 
self has  the  power  to  grant  a  license.2  In  an  action  against  a  licensee  under 
another  patent,  the  complainant  is  not  estopped  by  a  judgment  declaring  his 
patent  to  be  an  infringement,  when  the  license  was  granted  before  the  judg- 
ment was  rendered.3  Where,  by  agreenment,  a  final  decree  has  been  entered 
directing  a  perpetual  injunction,  and  such  injunction  has  issued,  the  plaintiff 
does  not,  by  subsequently  granting  a  license  to  the  party  enjoined,  deprive 
himself  of  the  right  to  demand  his  commitment  for  disobedience  to  the  injunc- 
tion.4 A  complainant  corporation  is  not  estopped  to  sue  an  infringing  cor- 
poration by  the  fact  that  both  corporations  are  subsequently  absorbed  by  a 
third  corporation.5  When  the  defendant  has  not  acted  upon  the  notice  of 
infringement,  the  complainant  is  not  estopped  by  the  notice  to  claim  for  prior 
infringements.6  A  patentee  is  not  estopped  by  his  representations  as  to  the 
identity  of  the  foreign  and  the  United  States  patents  if  made  under  a  mis- 
apprehension as  to  the  facts.7  But  a  correction  limiting  the  duration  of  the 
patent,  although  made  under  mistake,  will  estop  the  patentee  and  his 
co-owners  when  cognizant  of  his  actions  in  the  matter.8  A  complainant  is  not 
estopped  by  the  discontinuance  of  one  action  from  bringing  a  second.9 

Silence,  Unless  Misleading,  Works  No  Estoppel ;  hence  an  inventor  is  not  estopped  by 
standing  by  and  silently  hearing  an  infringing  invention  described.10 

When  Estoppel  Is  Set  up  by  the  Complainant  against  the  defendant  it  is  usually  in 
the  nature  of  a  replication,  and  sets  forth  facts  which  estop  the  defendant  to 
urge  the  particular  plea  adopted.  Thus,  to  a  plea  of  invalidity  the  complain- 
ant may  reply  by  showing  that  the  defendant  has  by  certain  acts  already 
admitted  the  validity  of  the  patent.11  Such  also  is  the  effect  of  use  upon  the 
infringer's  plea  of  want  of  utility. 12  Likewise,  the  assignor,  if  sued  for  infringe- 
ment, is  estopped  by  his  assignment  to  question  the  validity  of  the  patent.13 
A  defendant  is  not  estopped  to  question  the  validity  of  a  patent  by  the  fact 
that  he  is  a  licensee  of  the  complainant, 14  and  much  less  by  the  fact  that  he 
had  once  offered  to  take  out  a  license.15  But  it  is  otherwise  if  the  recognition 


1.  License  as  Estoppel.  —  See  the  cases  cited 
supra,  this  subdivision,  in  the  discussion  of 
license  as  a  defense. 

A  license  cannot  be  construed  into  acqui- 
escence in  infringement.  It  is  rather  the 
assertion  of  an  exclusive  right.  Jordan  v. 
Dobson,  2  Abb.  (U.  S.)  398. 

2.  Gear  v.  Grosvenor,  Holmes  (U.  S.)  215, 
6  Fish.  Pat.  Cas.  314,  10  Fed.  Cas.  No. 
5,291. 

3.  Ingersoll  v.  Jevvett,  16  Blatchf.  (U.  S.)  378, 
13  Fed.  Cas.  No.  7,039. 

4.  Pentlarge  v.  Beeston,  1  Fed.  Rep.  862. 

5.  Consolidated     Corporations.  —  Thomson- 
Houston  Electric  Co.  v.  Elmira,  etc.,  R.  Co. 
69  Fed.  Rep.  257. 

6.  Notice  of  Infringement.  —  Campbell  v.  New 
York,  81  Fed.  Rep.  182. 

7.  Untrue  Representations. —  Commercial  Mfg. 
Co.  v.  Fairbank  Canning-Co.,  27  Fed.  Rep.  78. 

8.  Edison  Electric  Light  Co.  v.  Buckeye 
Electric  Co.,  64  Fed.  Rep.  225. 

9.  Discontinuance  of  Action. — -Thompson  v. 
Jewett,  4  Leg.  Gaz.  (Pa.)  50,  23  Fed.  Cas.  No. 
13. 901- 
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10.  Estoppel  by  Silence. —  Philadelphia,  etc., 
R.  Co.  v.  Dubois.  12  Wall.  (U.  S.)  47. 

11.  Estoppel  of  Defendant. — Goodyear  v.  Day. 
10  Fed.  Cas.  No.  5,566. 

12.  See  the  cases  cited  supra,  ihis  subdivision, 
to  the  proposition  that  want  of  utility  may  not 
be  set  up  by  an  infringer. 

13.  Estoppel  of  Assignor. — Western  Telephone 
Constr.  Co.  v.  Stromberg,  66  Fsd.  Rep.  550; 
Martin,  etc.,  Cash-Carrier  Co.  v.  Martin,  67 
Fed.  Rep.  786,  33  U.  S.  App.  157;  Daniel  v. 
Miller,  81  Fed.  Rep.  1000;  Smith  v.  Ridgely. 
(C.  C.  A.)  103  Fed.  Rep.  875;  Valentine  v. 
Marshal,  28  Fed.  Cas.  No.  i6,8i2<7.  But  see 
Boston  Lasiing-Mach.  Co.  v.  Woodward,  82 
Fed.  Rep.  97,  50  U.  S.  App.  164. 

14.  Not  Estopped  Because  Licensee. —  Mitchell 
v.  Barclay,  17  Fed.  Cas.  No.  9,659;  Blaiher- 
wick  v.  Carey,  10  Biss.  (U.  S.)  .194;  Burr  v. 
Duryee,  2  Fish.  Pat.  Cas.  275,  4  Fed.  Cas.  No. 
2, 190. 

15.  Evans  v.  Eaton.  Pet.  (C.  C.)  322,  8  Fed. 
Cas.  No.  4,559;  Baldwin  v.  Bernard,  9  Blatchf. 
(U.  S.)  509,  note,  5  Fish.  Pat.  Cas.  442,  2  Fed. 

Cas.  No.  797. 
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of  the  validity  of  the  patent  is  a  part  of  the  consideration  for  the  license.1 
Acquiescence  in  the  validity  of  a  patent  before  a  decision  by  the  court  which 
cast  doubt  thereupon  does  not  debar  the  defendant  from  afterwards  contest- 
ing such  validity.3  Nor  is  a  defendant  estopped  to  set  up  invalidity  by  an 
agreement  not  to  handle  certain  rival  patented  goods,3  nor  by  the  fact  that 
he  is  a  stockholder  in  the  plaintiff  company,4  nor  by  a  promise  not  to  use 
without  license  a  process  at  the  time  unpatented.5  Want  of  patentability  may 
be  set  up  notwithstanding  the  fact  that  the  defendants  have  appropriated  the 
complainant's  device,6  or  had  themselves  attempted  to  procure  a  patent 
thereon.7 

Collateral  Attack.  —  It  is  a  general  rule  that  the  validity  or  regularity  of  the 
patent  cannot  be  attacked  collaterally  in  an  action  for  infringement.  The 
proceeding  preliminary  to  issuance  and  the  signature  of  the  proper  officers 
are  presumed  to  be  regular  and  must  be  respected  until  impeached  or  set  aside 
in  a  direct  proceeding  instituted  for  the  purpose.8 

(3)  Limitations  and  Laches  —  Federal  Statute  of  Limitations.  ■ —  Prior  to  1870,  no 
federal  statute  existed  limiting  the  time  within  which  actions  for  the  infringe- 
ment of  patents  must  be  brought.  In  the  general  patent  act  of  that  year, 
however,  a  clause  was  inserted  to  the  effect  that  "  all  actions  shall  be  brought 
during  the  term  for  which  the  letters  patent  shall  be  granted  or  extended,  or 
within  six  years  after  the  expiration  thereof."  9  This  clause  was  omitted  in 
the  compilation  of  the  Revised  Statutes,  and  therefore  expired  after  the 
passage  of  the  revision.  It  was,  however,  expressly  left  in  force  as  to  all  rights 
of  action  in  existence  at  the  date  of  its  repeal. 10  There  is,  therefore,  no  federal 
statute  of  limitations  as  to  any  infringement  committed  since  that  date.11 

State  Statutes  of  Limitations.  —  There  being  no  federal  statute,  the  attempt  has 
often  been  made  to  apply  to  such  actions  the  several  state  statutes  of  limita- 
tions. The  argument  for  such  application  is  based  upon  the  clause  of  the 
Revised  Statutes  providing  that  '"the  laws  of  the  several  states  *  *  * 
shall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the  courts  of 
the  United  States,  in  cases  where  they  apply."  12  For  some  time  it  was  a 
mooted  question  whether  the  state  statutes  of  limitations  were  applicable  to 
such  actions,  and  the  decisions  of  the  federal  courts  are  pretty  evenly  divided 
pro  and  con.13    When  the  question  came  before  the  Supreme  Court  of  the 

1.  Magic  Ruffle  Co.  v.  Elm  City  Co.,  13  etc.,  Co.,  155  111.  531.  But  see  Marsh  v. 
Blatchf.  (U.  S.)  151,  16  Fed.  Cas.  No.  8,949.  Nichols,  128  U.  S.  605. 

2.  Estoppel  to  Question  Validity.  —  Wollensak  9.  Federal  Statute  of  Limitations.- —  16  U.  S. 
v.  Sargent,  33  Fed.  Rep.  840.  Stat,  at  L.   206,  c.   230,  £  55;  Campbell  v. 

3.  Mannie  v.  Everett,  16  Fed.  Cas.  No.  9.039.  Haverhill,  155  U.  S.  610;  Wood  v.  Cleveland 

4.  Antisdel  v.  Chicago  Hotel  Cabinet  Co.,  Rolling  Mill  Co.,  4  Fish.  Pat.  Cas.  550,  30  Fed. 
(C.  C.  A.)  89  Fed.  Rep.  308.  Cas.  No.  17,941;  Collins  v.  Peebles,  2  Fish. 

5.  Leggett  v.  Standard  Oil  Co.,  149  U.  S.  287.  Pat.  Cas.  541,  6  Fed.  Cas.  No.  3,017. 

6.  Simmonds  v.  Morrison,  44  Fed.  Rep.  757.  10.  Passed  June  20,  1874.  See  Rev.  Stat.  U. 

7.  Haughey  v.  Lee,  151  U.  S.  282.  S.,  5596-5601. 

8.  Collateral  Attack.  —  Providence  Rubber  11.  May  v.  Logan  County,  30  Fed.  Rep.  250. 
Co.  v.  Goodyear,  9  Wall.  (U.  S.)  796;  Eureka  12.  Rev.  Stat.  U.  S.,  §  721. 

Clothes  Wringing  Mach.  Co.  v.  Bailey  Wash-  13.  State  Statutes  of  Limitations  Apply.  —  The 
ing,  etc.,  Mach.  Co.,  11  Wall.  (U.  S.)  489;  following  cases  held  that  the  state  statutes 
Philadelphia,  etc.,  R.  Co.  v.  Dubois,  12  Wall.  were  not  applicable:  Adams  v.  Bellaire 
(U.  S.)47;  Railway  Register  M fg.  Co.  v.  North  Stamping  Co.,  25  Fed.  Rep.  271;  May  v  Logan 
Hudson  Co.  R.  Co.,  23  Fed.  Rep.  593;  Gear  v.  County,  30  Fed.  Rep.  250;  May  v.  Cass  County, 
Grosvenor,  Holmes  (U.  S.)  215,  10  Fed.  Cas.  30  Fed.  Rep.  762:  May  v.  Ralls  County,  31 
No.  5,291;  Whitney  v.  Mowry,  4  Fish.  Pat.  Fed.  Rep.  473;  McGinnis  z>.  Erie  County,  45 
Cas.  207,  29  Fed.  Cas.  No.  17,594;  Crompton  Fed.  Rep.  91;  California  Artificial  Stone  Pav- 
v.  Belknap  Mills,  3  Fish.  Pat.  Cas.  536,  30  ing  Co.  v.  Starr,  48  Fed.  Rep.  560;  Parker  v. 
Fed.  Cas.  No.  18,285;  Doughty  v.  West,  6  Hallock,  2  Fish.  Pat.  Cas.  543  note;  Brickill 
Blatchf.  (U.  S.)  429,  3  Fish.  Pat.  Cas.  580,  7  v.  Buffalo,  40  Fed.  Rep.  371;  Brickill  v.  Hart- 
Fed.  Cas.  No.  4,028;  Dorsey  Harvester  Re-  ford,  49  Fed.  Rep.  372;  Brickill  v.  Baltimore, 
volving-Rake  Co.  v.  Marsh,  9  Phila.  (Pa.)  395,  52  Fed.  Rep.  737;  Anthony  v.  Carroll,  2  B.  & 
30  Leg.  Ini.  (Pa.)  169,  6  Fish.  Pat.  Cas.  387,  7  A.  Pat.  Cas.  195,  9  Pat.  Off.  Gaz.  199,  1  Fed. 
Fed.  Cas.  No.  4,014;  Pratt  v.  Paris  Gaslight,  Cas.  No.  487;  Collins  v.  Peebles,  2  Fish.  Pat. 
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United  States  it  was  decided  that  in  the  absence  of  a  federal  statute  the  state 
statutes  of  limitations  did  apply,  and  such  is  now  the  law.1 

Laches.  —  After  the  analogy  of  statutes  cf  limitations,  courts  of  equity 
refuse  to  grant  relief  by  way  of  injunction  against  infringement  where  the  com- 
plainant has  long  delayed  to  seek  relief  under  circumstances  indicating  acqui- 
escence in  the  infringement.2  Laches  of  the  patentee  may  be  set  up  against 
the  patentee's  assignee.3 

Delay  Excused.  —  If  the  delay,  no  matter  how  long  continued,  can  be  satis- 
factorily accounted  for,  it  does  not  constitute  laches. 

Thus,  When  Other  Suits  for  Infringement  Have  Been  Instituted  and  prosecuted  by  the 
complainant,  this  fact  will  usually  excuse  a  delay  that  would  otherwise  amount 


Cas.  541.  6  Fed.  Cas.  No.  3,017;  Read  v. 
Miller,  3  Fish.  Pat.  Cas.  310;  Vaughan  v.  East 
Tennessee,  eic.,  R.  Co.,  r  Flipp.  (U.  S.)  621. 

The  following  held  that  they  were  applica- 
ble: Brady  v.  Daly,  175  U.  S.  148;  Hayward 
v.  St.  Louis,  11  Fed.  Rep.  427;  Hayden  v. 
Oriental  Mills,  15  Fed.  Rep.  607;  Royer  v. 
Coupe,  29  Fed.  Rep.  359:  Campbell  v.  New 
York,  81  Fed.  Rep.  182;  Parker  v.  Hawk,  2 
Fish.  Pal.  Cas.  58;  Rich  Ricketts,  7  Blalchf. 
(U.  S.)  230;  Sayles  v.  Oregon  Cent.  R.  Co.,  6 
Sawy.  (U.  S.)  31. 

In  the  following  cases  the  question  was  left 
undecided:  Sayles  v.  Dubuque,  etc.,  R.  Co  , 
5  Dill.  (U.  S.)  561,  21  Fed.  Cas.  No  12,417; 
Stevens  v.  Kansas  Pac.  R.  Co.,  5  Dill.  (U.  S.) 
486.  23  Fed.  Cas.  No.  13,401. 

In  actions  ai  law  for  infringement  there  is 
no  laches  short  of  the  statutory  period  of  limi- 
tation. Jonathan  Mills  Mfg.  Co.  z:  White- 
hurst,  60  Fed.  Rep.  81. 

1.  Campbell  v.  Haverhill,  155  U.  S.  610; 
Computing  Scale  Co.  :•.  National  Computing 
Scale  Co.,  79  Fed.  Rep.  966. 

In  construing  this  statute  it  was  held  that 
the  original  term  and  the  extended  term  were 
two  distinct  terms.  Hence  the  lapse  of  six 
years  after  the  expiration  of  the  original  term 
was  a  bar  lo  an  action  for  infringement  during 
su.h  term,  although  the  term  had  been  ex- 
tended and  the  statute  had  not  run  as  to  such 
extension.  Sayles  v.  Louisville  City  R.  Co.,  9 
Fed.  Rep.  512. 

2.  Laches  in  General.  —  Merriam  v.  Smith  11 
Fed.  Rep.  588;  Mundy  v.  Kendall,  23  Fed. 
Rep.  592;  Keyes  v.  Pueblo  Smelting,  etc.,  Co., 
31  Fed.  Rep.  560;  Daniel  v.  Miller,  81  Fed. 
Rep.  1000;  Cooper  v.  Mattheys,  3  Pa.  L.  J. 
Rep.  178,  5  Pa.  L.  J.  38,  6  Fed.  Cas.  No.  3,200; 
Goodyear  v.  Honsinger,  2  Biss.  (U.  S.)  1,  3 
Fish.  Pat.  Cas.  147,  10  Fed.  Cas.  No.  5,572; 
Whitney  v.  Rollstone  Mach.  Works,  2  B.  &  A. 
Pat.  Cas.  170.  29  Fed.  Cas.  No.  17,596;  Jones 
v.  Merrill,  8  Pat.  Off.  Gaz.  401.  13  Fed.  Cas. 
No.  7,481;  Sloat  v.  Plymton,  22  Fed.  Cas.  No. 
12,948;  Concord  v.  Norton,  16  Fed.  Rep.  477. 

Illustrations  —  What  Constitutes  Laches.  — 
Hence  the  courts  have  refused  relief  in  cases 
where  the  delay  was  much  shorter  than  the 
statutory  period.  The  following  cases  show 
various  periods  of  time  which  the  courts  have 
adjudged  to  constitute  such  laches  as  would 
defeat  a  bill  for  injunction  or  for  an  account 
of  profits: 

Eighteen  Months.  —  Hockholzer  v.  Eager,  2 
Sawy.  (U.  S.)  361,  12  Fed.  Cas.  No.  6,556. 
Two  Years.  —  Keller  v.  Stolzenbach,  28  Fed. 
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Rep.  81;  Sperry  v.  Ribbans,  3  B.  &  A.  Pal. 
Cas.  260,  22  Fed.  Cas.  No.  13,238;  Spring  v. 
Domestic  Sewing  Mach.  Co.,  4  B.  &  A.  Pat. 
Cas.  427,  22  Fed.  Cas.  No.  13,258. 

Three  Years.  —  Sykes  v.  Manhattan  Eleva- 
tor, etc.,  Co.,  6  Blalchf.  (U.  S.)  496,  23  Fed. 
Cas.  No.  13,710;  Spring  v.  Domestic  Sewing 
Mach.  Co.,  5  N.  J.  L.  J.  330. 

Four  Years.  —  Root  v.  Mt.  Adams,  etc..  In- 
clined R.  Co.,  40  Fed.  Rep.  760;  Brush  Electric 
Co.  v.  Electric  Storage  Battery  Co.,  64  Fed. 
Rep.  775. 

Five  Years.  —  Sawyer  v.  Massey,  25  Fed. 
Rep.  144;  Waite  v.  Chichester  Chair  Co.,  45 
Fed.  Rep.  258;  Blakey  v.  Kurtz,  78  Fed.  Rep. 

368. 

Seven  Years.  —  United  Nickel  Co.  v.  New 
Home  Sewing  Mach.  Co.,  17  Fed.  Rep.  528; 
Ladd  v.  Cameron,  25  Fed.  Rep.  37;  Price  v. 
Joliet  Steel  Co.,  46  Fed.  Rep.  107  (seven  and 
one-half  years). 

Nine  Years.  —  Keyes  v.  Pueblo  Smelting, 
etc.,  Co.,  31  Fed.  Rep.  560. 

Ten  Years.  —  Tillinghast  v.  Hicks,  13  Fed. 
Rep.  388;  Owen  v.  Ladd,  76  Fed.  Rep.  992; 
Starrett  v.  f.  Stevens  Arms,  etc.,  Co.  96  Fed. 
Rep.  244;  Meyrowitz  Mfg.  Co.  v.  Eccleston, 
98  Fed.  Rep.  437. 

Eleven  Years.  —  Edison  Electric  Light  Co.  v. 
Equitable  L.  Assur.  Soc,  55  Fed.  Rep.  478. 

Thirteen  Years.  —  McLaughlin  v.  People's 
R.  Co.,  21  Fed.  Rep.  574. 

Fourteen  Years.  —  Woodmanse,  etc.,  Mfg. 
Co.  v.  Williams,  (C.  C.  A.)  68  Fed.  Rep  4S9; 
Richardson  v.  Osborne,  (C.  C.  A.)  93  Fed. 
Rep.  828;  Covert  v.  Travers  Bros.  Co.,  96 
Fed.  Rep.  568. 

Sixteen  Years.  —  Richardson  v.  Osborne,  S2 
Fed.  Rep.  95. 

Seventeen  Years.  —  Keyes  v.  Eureka  Consol. 
Min.  Co.,  158  U.  S  150. 

Eighteen  Years.  —  Fosdick  v.  Lowell  Mach. 
Shop,  58  Fed.  Rep.  S17. 

What  Is  Not  Laches  —  Three  Months.  — 
Union  Paper  Bag  Mach.  Co.  v.  Binney,  5  Fish. 
Pat.  Cas.  166,  24  Fed.  Cas.  No.  14,387. 

Eight  Months.  —  Loring  v.  Booth  52  Fed. 
Rep.  150. 

Six  Years.  —  Yates  v.  Great  Western  R.  Co.. 
24  Grant  Ch.  (U.  S.)  495. 

Eight  Years.  —  Bragg  Mfg.  Co.  v.  Hartford, 
56  Fed.  Rep.  292. 

3.  Laches  of  Assignor.  —  New  York  Grape 
Sugar  Co.  v.  Buffalo  Grape  Sugar  Co.,  24  Fed. 
Rep.  604;  Goodyear  v.  Honsinger,  3  Fish.  Pat. 
Cas.  147.  But  see  Imperial  Chemical  Mfg. 
Co.  v.  Stein,  69  Fed.  Rep.  616. 
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to  acquiescence  and  laches.1  Such  delay  has  further  been  held  to  be  excus 
able  where  it  was  shown  that  the  infringing  article  was  not  at  first  deemed  to 
be  hurtful,2  or  that  the  complainant  did  not  know  how  the  defendant's  machine- 
was  constructed  or  how  far  it  infringed,3  or  where  the  defendant  had  mis- 
represented the  facts  constituting  infringement,4  or  where  the  defendant  was 
insolvent  and  had  disappeared,5  or  where  repeated  notice  was  given  to  the 
infringers,  and  the  complainant  was  pressed  by  numerous  other  engagements/' 
or  the  infringer  had  been  seasonably  notified  of  his  infringement,7  or  where 
the  parties  had  been  engaged  in  negotiations  during  the  period  of  delay. H 
But  loss  of  the  letters  patent  is  no  excuse,9  nor  will  the  plaintiff's  poverty 
relieve  him  from  laches.10  A  distinction  has  been  taken  between  what  will  be 
deemed  to  be  laches  upon  motion  for  a  preliminary  injunction  and  upon  final 
heiring.  It  has  been  held  that  upon  final  hearing,  laches  in  the  sense  of  mere 
delay  in  bringing  suit  against  infringers  cannot  deprive  the  plaintiffs  of  their 
right  to  protection  against  a  continuance  of  the  unlawful  use  of  the  invention. 
It  is  only  by  words,  acts,  or  omissions  which  give  rise  to  estoppel  that  this 
right  can  be  forfeited.  This  distinction  is  clear  and  will  be  recognized,  and 
cannot  be  obliterated  by  a  vague  use  of  the  word  "laches."  11 

5.  Compensation  for  Infringement  —  a.  In  General.  —  The  patentee  can 
recover,  as  compensation  for  the  invasion  of  his  rights,  the  damages  he  has 
suffered  through  the  infringement,  and,  under  certain  circumstances,  the 
profits  made  by  the  infringer. 12 

b.  DAMAGES  —  (i)  In  General.  —  There  is  no  one  rule  of  damages  which 
will  apply  to  all  cases.13  But  the  damages  must  be  actual,  and  not  speculative 
or  exemplary. 14 


1.  Pendency  of  Other  Suits.  —  Van  Hook  v. 
Pendleton,  I  Biatchf.  (U.  S.)  193;  Atlantic 
Giant  Powder  Co.  v.  Rand,  16  Biatchf.  (U.  S.) 
250,  2  Fed.  Cas.  No.  626;  Green  v.  Barney,  19 
Fed.  Rep.  420;  American  Bell  Telephone  Co. 
v.  Southern  Telephone  Co.,  34  Fed.  Rep.  795; 
Carter  v.  Wollschlaeger,  53  Fed.  Rep.  573; 
Edison  Electric  Light  Co.  v.  Sawyer-Man 
Electric  Co.,  53  Fed.  Rep.  592,  11  U.  S.  App. 
712;  Jonathan  Mills  Mfg.  Co  v.  Whitehurst, 
56  Fed.  Rep.  589;  Norton  v.  Eagle  Automatic 
Can  Co  ,  57  Fed.  Rep.  929;  Edison  Electric 
Light  Co.  v.  Mt.  Morris  Electric  Light  Co.,  57 
Fed.  Rep  642,  58  Fed.  Rep.  572,  20  U.  S.  App. 
in;  Taylor  v.  Sawyer  Spindle  Co.,  75  Fed. 
Rep.  301,  39  U.  S.  App  257;  New  York  Filter 
Mfer.  Co.  v.  Jackson,  91  Fed.  Rep.  422;  New 
York  Filter  Mfg.  Co.  v.  Loo  mis-Man  ning  Filter 
Co.,  91  Fed.  Rep.  421;  Green  v.  French,  2  N. 
J.  L.  J.  14S.  10  Fed.  Cas.  No.  5,757;  Colgate 
\.  Gold,  etc.,  Tel.  Co.,  16  Biatchf.  (U.  S.)  503, 
6  Fed.  Cas.  No.  2,991;  Rumford  Chemical 
Works  v.  Vice,  14  Blaichf.  (U.  S.)  179,  20  Fed. 
Cas.  No.  12,136;  Brush  Electric  Co.  v.  Electric 
Imp.  Co  ,  45  Fed.  Rep.  241. 

2.  Infringement  Not  Deemed  to  Be  Hurtful.  — 
Accumulator  Co.  v.  Edison  Electric  Illuminat- 
ing Co.,  63  Fed.  Rep.  979. 

3.  Fact  of  Infringement  Unknown.  —  Van  Hook 
v.  Pendleton,  1  Biatchf.  (U.  S.)  193;  Imperial 
Chemical  Mfg.  Co.  v.  Stein,  77  Fed.  Rep.  612, 
45  U.  S.  App.  223;  Kittle  v.  Hall,  29  Fed.  Rep. 
508. 

4.  Misrepresentation.  —  Wortendyke  v.  White, 
2  B.  &  A.  Pat.  Cas.  25,  30  Fed.  Cas.  No.  18,050. 

5.  Infringer  Insolvent.  —  Huntington  Dry 
Pulverizer  Co.  v.  Newell  Universal  Mill  Co., 
91  Fed.  Rep.  fj6r. 

6.  Pressure  of  Business.  —  Collignon  v.  Hayes, 
8  Fed.  Rep.  912. 


7.  Seasonable  Notice  Given.  —  Concord  v. 
Norton,  16  Fed.  Rep.  477;  Kittle  v.  Hall,  29 
Fed.  Rep.  509;  Ballou  Shoe-Mach.  Co.  v.  Dizer. 
85  Fed.  Rep.  864;  Bradford  v.  Belknap  Motor 
Co.,  105  Fed.  Rep.  63. 

8.  Negotiations  Pending.  —  National  Heeling- 
Mach.  Co.  v.  Abbolt,  77  Fed.  Rep.  462. 

9.  Loss  of  Letters  Patent.  —  Cooper  v.  Mat- 
theys,  3  Pa.  L.  J.  Rep.  178,  5  Pa.  L.  J.  38,  6 
Fed.  Cas.  No.  3,200, 

10.  Plaintiff's  Poverty.  —  Leggett  v.  Standard 
Oil  Co.,  149  U.  S.  287. 

11.  Sawyer  Spindle  Co.  v.  Taylor,  69  Fed. 
Rep.  838.  See  also  Woodmanse,  etc.,  Mfg. 
Co.  v.  Williams,  37  U.  S.  App.  109. 

12.  See  the  succeeding  subdivisions. 

13.  No  Fixed  Bule. — Seymour  v.  McCormick, 
16  How.  (U.  S.)  480;  Birdsall  v.  Coolidge,  93 
U.  S.  70. 

The  true  course  is  to  leave  the  jury  at  large 
to  estimate  the  actual  damage  according  to  the 
circumstances  of  the  particular  case.  Earle 
v.  Sawyer,  4  Mason  (U.  S  )  1;  Carr  v.  Rice,  1 
Fish.  Pat.  Cas.  198;  Huhbell's  Case,  5  Ct.  CI.  1. 

14.  Only  Actual  Damages  Recoverable. — Wilbur 
v.  Beecher,  2  Blaichf.  (U.  S.)  132:  Hall  v. 
Wiles,  2  Biatchf.  (U.  S.)  194;  Russell  v.  Place, 
5  Fish.  Pat.  Cas.  134,  g  Biatchf.  (U.  S.)  173; 
Haselden  v.  Ogden,  3  Fish.  Pat.  Cas.  378; 
Parker  v.  Hulme,  1  Fish.  Pat.  Cas.  44;  Whitte- 
more  v.  Cutler,  1  Gall.  (U.  S.)  478,  1  Robb  Pat. 
Cas.  40;  New  York  v.  Ransom,  23  How.  (U. 
S.)  4S7;  Seymour  v.  McCormick,  16  How.  (U. 
S.)  480;  Hogg  v.  Emerson,  11  How.  (U.  S.) 
607;  Teese  z*.  "Phelps,  McAU.  (U.  S.)  48;  Gray 
v.  James,  Pet.  (C.  C.)  394;  Kneass  v.  Schuyl- 
kill Bank,  4  Wash.  (U.  S.)  9;  Tilghman  v. 
Proctor,  125  U.  S.  136;  Yale  Lock  Mfg.  Co.  v. 
Sargent  117  U.  S.  536;  Birdsall  v.  Coolidge 
93  U.  S.  64;  Gray  v.  James,  Pet.  (C.  C.)  394, 
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(2)  License  Fee  as  Measure  of  Damages.  —  Sales  of  licenses  of  machines  or 
established  royalties  constitute  the  primary  or  true  criterion  of  damages.1 
But  this  rule  is  applicable  only  where  the  royalty  is  the  fixed  and  established 
price  at  which  a  license  is  granted  3  to  use  the  particular  patent,  without 
other  inducements,3  and  under  circumstances  fairly  similar.4  The  estab- 
lished license  fee  is  not  the  proper  measure  of  damages  where  the  infringement 
is  only  of  a  part  of  the  invention  for  which  such  license  fee  is  charged,5  unless 
such  license  fee  is  apportioned,6  except  where  the  portions  not  infringed  are 
merely  structural  and  are  included  within  those  infringed.7    The  license  fee 

Fed.  Rep.  597;  Asmus  v.  Freeman,  34  Fed. 
Rep.  902;  Haminacher  v.  Wilson,  32  Fed.  Rep. 
796;  Adams  v.  Bellaire  Stamping  Co.,  28  Fed. 
Rep.  360;  Bates  v.  Si.  Johnsbury,  etc.,  R.  Co., 
32  Fed.  Rep.  628;  Comely  v.  Marckwald.  32  Fed. 
Rep.  292;  National  Car-Brake  Shoe  Co.  v. 
Terre  Haute  Car,  etc.,  Co.,  ig  Fed.  Rep.  514; 
Matthews  v.  Spangenberg,  14  Fed.  Rep.  350, 
20  Blatchf.  (U.  S  )  482;  Bussey  v.  Excelsior 
Mfg.  Co.,  1  Fed.  Rep.  640,  decree  reversed  no 
U.  S.  131;  Judson  z:  Bradford,  3  B.  &  A.  Pat. 
Cas.  539,  14  Fed.  Cas.  No.  7,564. 

Exceptional  Contracts.  —  Where  there  is  no 
fixed  and  established  royalty,  exceptional  con- 
tracts cannot  be  taken  as  the  measure  of  dam- 
ages. Greenleaf  v.  Yale  Lock  Mfg.  Co,,  17 
Blatchf.  1  U  S.)  253,  4  B.  &  A.  Pat.  Cas.  583. 

Evidence  of  Payments  Made  for  Infringements  is 
incompetent  to  establish  a  price  as  for  a  fixed 
royally.  Comely  v.  Marckwald,  32  Fed.  Rep. 
292. 

3.  Other  Inducements  for  License  Fee. —  Hunt 

Bros.  Fruit-Packing  Co.  v.  Cassiday,  64  Fed. 
Rep.  585,  29  U.  S.  App.  116;  Vulcanite  Paving 
Co.  v.  American  Artificial  Stone  Pavement  Co., 
36  Fed.  Rep.  378;  Adams  v.  Bellaire  Stamping 
Co.,  28  Fed.  Rep.  360,  36  Pat.  Off.  Gaz.  567; 
Proctor  v.  Brill,  4  Fed.  Rep.  415. 

4.  Similarity  of  Circumstances.  —  Colgate  v. 
Wesiern  Electric  Mfg.  Co.,  28  Rep.  146;  Woos- 
ter  v.  Thornton,  26  Fed.  Rep.  274,  34  Pat.  Off. 
Gaz.  560;  Westcoti  v.  Rude.  19  Fed.  Rep.  830, 
27  Pat.  Off.  Gaz.  719,  130  U.  S.  152;  National 
Car-Brake  Shoe  Co.  v.  Terre  Haute  Car,  etc., 
Co.,  19  Fed.  Rep.  514,  28  Pat.  Off.  Gaz.  1007; 
Comely  v.  Marckwald,  47  Pat.  Off.  Gaz.  1353. 

Price  of  Territorial  Eights.  —  The  price  for 
which  the  patentee  has  sold  his  rights  in  a  cer- 
tain territory  is  no  criierion  by  which  to  de- 
termine the  amount  of  damage  sustained  by 
an  infringement  in  other  territory.  Campbell 
v.  Barclay,  5  Biss.  (U.  S.)  179. 

5.  Infringement  of  Part  Only.  —  Birdsall  v. 
Coolidge,  93  U.  S.  64,  10  Pat.  Off.  Gaz.  748; 
Hunt  Bros.  Fruit  Packing  Co.  v.  Cassidy,  53 
Fed.  Rep.  257,  7  U.  S.  App.  424;  Westcoti  v. 
Rude,  19  Fed.  Rep.  830,  27  Pat.  Oft.  Gaz.  719; 
Woosier  v.  Simonson,  16  Fed.  Rep.  680. 

6.  Apportionment  of  License  Fee.  — Williams  v. 
McNeely,  77  Fed.  Rep.  894;  Moffat  v.  Cava- 
nagh,  27  Fed.  Rep.  511;  Willimantic  Thread 
Co.  v.  Clark  Thread  Co..  27  Fed.  Rep.  865;  Por- 
ter Needle  Co.  v.  National  Needle  Co.,  22  Fed. 
Rep.  829;  Wooster  v.  Simonson,  16  Fed.  Rep. 
680. 

Burden  of  Proof  to  Show  Relative  Value  on 
Plaintiff.  —  Willimantic  Thread  Co.  v.  Clark 
Thread  Co.,  27  Fed.  Rep.  865. 

7.  Asmus  v.  Freeman,  34  Fed.  Rep.  902; 
Willimaniic  Thread  Co.  v.  Clark  Thread  Co., 
27  Fed.  Rep.  865. 


10  Fed.  Cas.  No.  5,718.  But  see  infra,  this 
subsection.  Increase  of  Damages. 

1.  Established  License  Fee  Usual  Measure  of 
Damages.  —  McCormick  v.  Seymour,  3  Blatchf. 
(U.  S.)  209,  15  Fed.  Cas.  No.  8,727;  Sanders  v. 
Logan,  2  Fish.  Pat.  Cas.  167,  21  Fed.  Cas.  No. 
12,295;  New  York  v.  Ransom,  23  How.  (U.  S.) 
487;  Seymour  v.  McCormick,  16  How.  (U.  S) 
480;  Hogg  v.  Emerson,  n  How.  (U.  S.)  587; 
Emigh  v.  Baltimore,  etc.,  R.  Co.,  4  Hughes 
(U.S.)  271:  Emerson  v.  Simm,  6  Fish.  Pat. 
Cas.  281,  8  Fed  Cas.  No.  4,443;  Washington, 
etc..  Steam  Packet  Co.  v.  Sickles,  19  Wall.  (U. 
S.)  611;  Philp  v.  Nock,  17  Wall.  (U.  S.)46o; 
Rude  j.  Westcott,  130  U.  S.  152;  Tilghman  v. 
Proctor,  125  U.  S.  136;  Root  v.  Lake  Shore, 
etc.,  R.  Co.,  105  U.  S.  189;  Birdsall  v.  Cool- 
idge, 93  U.  S.  64;  Burdell  v.  Denig,  92  U.  S. 
716;  Cassidy  v.  Hunt,  75  Fed.  Rep.  1012; 
Houston,  etc.,  R.  Co.  v.  Stern,  (C.  C.  A.)  74 
Fed.  Rep.  636;  Timken  v.  Olin,  41  Fed.  Rep. 
169;  Asmus  v.  Freeman,  34  Fed.  Rep.  902; 
Slutz  v.  Armstrong,  25  Fed.  Rep.  147;  Graham 
v.  Geneva  Lake  Crawford  Mfg.  Co.,  24  Fed. 
Rep.  642;  Cottier  v.  Stimson,  20  Fed.  Rep. 
906;  Wooster  v.  Simonson,  20  Fed.  Rep.  316; 
Westcott  v.  Rude,  19  Fed.  Rep.  830;  Star  Salt 
Caster  Co.  o.  Crossman,  4  B.  &  A.  Pat.  Cas. 
566,  22  Fed.  Cas.  No.  13,320;  Sickels  v.  Bor- 
den, 3  Blatchf.  (U.  S.)  535,  22  Fed.  Cas.  No. 
12,832;  Goodyear  Denial  Vulcanile  Co.  v.  Van 
Antwerp,  2  B.  &  A.  Pat.  Cas.  252,  10  Fed. 
Cas.  No.  5,600;  Goodyear  v.  Bishop,  2  Fish. 
Pat.  Cas.  154,  10  Fed.  Cas.  No.  5,559;  Keller 
v.  Stolzenbach,  37  Pat.  Off.  Gaz.  564.  See 
also  Pierson  v.  Eagle  Screw  Co.,  3  Story  (U. 
S.)  402;  Livingston  v.  Jones,  3  Wall.  Jr.  (C.  C.) 
330,  15  Fed.  Cas.  No.  8,414,  2  Fish.  Pat.  Cas. 
207. 

Where  There  Had  Been  Former  Contract.  — 

Where  the  defendants  had  been  manufactur- 
ing for  five  years  under  license  from  the  plain- 
tiffs, the  royalties  then  fixed  by  the  parties 
were  held  to  be  the  true  measure  of  damages. 
Star  Salt  Caster  Co.  v.  Crossman,  4  B.  &  A. 
Pat.  Cas.  566.  But  a  rescinded  contract  be- 
tween the  parties  cannot  be  used  as  a  measure 
of  damages.  Bussey  v.  Excelsior  Mfg.  Co., 
1  McCrary  (U.  S.)  161,  5  B.  &  A.  Pat.  Cas.  135. 

2.  Royalty  Must  Be  Fixed  and  Established.  — • 
Black  v.  Munson,  14  Blatchf.  (U.  S.)  265,  2  B. 
&  A.  Pat.  Cas.  623,  3  Fed.  Cas.  No.  1,463; 
Washington,  etc.,  Steam  Packet  Co.  v.  Sickels, 
19  Wall.  (U.  S.)  617;  Comely  v.  Marckwald, 
131  U.  S.  159;  Rude  v.  Westcott,  130  U.  S. 
152;  Black  v.  Thorne,  in  U.  S.  122;  Royer  v. 
Shultz  Belting  Co.,  45  Fed.  Rep.  51;  Keyes  v. 
Pueblo  Smelting  etc.,  Co.,  43  Fed.  Rep.  478; 
Cary  v.  Lovell  Mfg.  Co.,  37  Fed.  Rep.  654; 
United  Nickel  Co.  v.  Central  Pac.  R.  Co.,  36 
Fed.  Rep.  186;  Graham  v.  Piano  Mfg.  Co.,  35 
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must  be  for  the  infringed  rights,  and  not  for  other  rights  under  the  patent.1 
So  where  the  patented  improvement  has  been  used  only  to  a  limited  extent 
and  for  a  short  time,  the  license  fee  is  not  the  proper  measure  of  damages, 
but  a  smaller  sum  should  be  found  as  the  damages  sustained.2  The  license 
fee  is  simply  evidence  of  damages,  and  not  an  absolute  and  invariable  test.3 
(3)  Where  Test  of  License  Fee  Inapplicable  —  (a)  Compensation  for  Actual  Loss. — 
Where  the  test  of  a  license  fee  cannot  be  applied  to  determine  the  amount  of 
damages,  the  patentee  will  be  entitled  to  an  amount  which  will  compensate 
him  for  the  injury  to  which  he  has  been  subjected  by  the  piracy,  and  the 
jury  may  consider  what  would  be  a  reasonable  royalty  under  all  the  circum- 
stances.4 What  the  plaintiff  has  lost,  not  what  the  defendant  has  gained,  is 
the  measure  of  damages.5  The  damages  recoverable  are,  of  course,  limited 
to  such  as  are  the  proximate  and  not  the  remote  result  of  the  infringement,6 
and  should  be  estimated  not  for  the  whole  term  of  the  patent,  but  only  for 
the  period  of  the  infringement.7  No  damages  are  recoverable  for  the  use  of 
the  invention  prior  to  the  issuance  of  the  patent  upon  which  suit  is  brought.8 
The  profits  lost  by  the  patentee  by  reason  of  the  infringement  are  a  proper 


1.  License  Fee  Must  Be  for  Infringed  Rights.  — 

La  Baw  v.  Hawkins,  2  B.  &  A.  Pat.  Cas.  561; 
Colgate  v.  Western  Electric  Mfg.  Co.,  28  Fed. 
Rep.  146;  37  Pat.  Off.  Gaz.  893. 

2.  Limited  Use  of  Infringing  Device.  —  Sey- 
mour v.  McCurmick,  16  How.  (U.  S.)  490; 
Birdsall  v.  Coolidge,  93  U.  S.  64;  Judson  v. 
Bradford,  3  B.  &  A.  Pat.  Cas.  539,  16  Pat.  Off. 
Gaz.  171;  Keller  v.  Stolzenbaugh,  43  Fed.  Rep. 
37S. 

3.  License  Fee  Merely  Evidence  and  Not  Conclu- 
sive.—  Bell  v,  Daniels,  1  Fish.  Pat.  Cas.  372, 
1  Bond  (U.  S.)  212;  Parker  v.  Hulme,  1  Fish. 
Pat.  Cas.  44;  Wooster  v.  Handy,  23  Blatchf. 
(U.  S.)  112;  23  Fed.  Rep.  49;  Tilghman  v. 
Proctor,  125  U.  S.  136;  Clark  v.  Wooster,  119 
U.  S.  322;  Bates  v.  St.  Johnsbury,  etc.,  R.  Co., 
32  Fed.  Rep.  628;  Sickels  v.  Borden,  3  Blatchf. 
(U.  S.)  535,  22  Fed.  Cas.  No.  12,832. 

4.  Compensation  for  Actual  Loss.  —  Cowing  v. 
Rumsey,  4  Fish..  Pat.  Cas.  275,  8  Blatchf.  (U. 
S.)  36;  Washington,  etc.,  Steam  Packet  Co,  v. 
Sickels,  19  Wall.  (U.  S.)  617;  Philp  v.  Nock, 

17  Wall.  (U.  S.)46o;  Suffolk  Mfg.  Co.  v.  Hay- 
den.  3  Wall.  (U.  S.)3I5;  Yale  Lock  Mfg.  Co.  v. 
Sargent,  117  U.  S.  536;  Marsh  v.  Seymour,  97 
U.  S.  348;  Birdsall  71.  Coolidge,  93  U.  S.  64; 
Cassidy  v.  Hunt,  75  Fed.  Rep.  1012;  Hunt 
Bros.  Fruit-Packing  Co.  v.  Cassidy,  64  Fed. 
Rep.  585,  29  U.  S.  App.  116;  Lee  v.  Pillsbury, 
49  Fed.  Rep.  747;  Ross  v.  Montana  Union  R. 
Co.,  45  Fed.  Rep.  424;  Creamer  v.  Bovvers,  35 
Fed.  Rep.  206;  Washburn  v.  Gould,  3  Story 
(U.  S.)  122,  29  Fed.  Cas.  No.  17,214;  Wayne 
v.  Holmes,  1  Bond  (U.  S.)  27,  29  Fed.  Cas.  No. 
r7.303;  Page  v.  Ferry,  1  Fish.  Pat.  Cas.  298, 

18  Fed.  Cas.  No.  10,662;  McCormick  v.  Sey- 
mour, 2  Blatchf.  (U.  S.)  240,  15  Fed.  Cas.  No. 
8,726;  Hawes  v.  Washbr.rn,  5  Pat.  Off.  Gaz. 
491,  11  Fed.  Cas.  No.  6,242;  Hawes  v.  Gage, 
5  Pat.  Off.  Gaz.  494,  11  Fed.  Cas.  No.  6,237; 
Carier  v.  Baker,  1  Sawy.  (U.  S.)  512,  5  Fed. 
Cas.  No.  2,472;  Ransom  v.  New  York,  1  Fish. 
Pat.  Cas.  252,  20  Fed.  Cas.  No.  11,573;  Smith 
v.  Higgins,  22  Fed.  Cas.  No.  13  057;  Grant  v. 

 ,  10  Fed.  Cas.  No.  5,701;  Buck  v.  Her- 

mance,  1  Blatchf.  (U.  S.)  398,  4  Fed.  Cas.  No. 
2,082. 

5.  Cowing  v.  Rumsey,  8  Blatchf.  (U.  S.)  36, 
4  Fish.  Pat.  Cas.  275,  6  Fed.  Cas.  No.  3,29c; 

22  C.  of  L. — 32  4q7 


Tatham  v.  Le  Roy,  2  Blatchf.  (U.  S.)  474;  Mc- 
Comb  v.  Brodie,  1  Woods  (U.  S.)  153,  2  Pat. 
Off.  Gaz.  117,  15  Fed.  Cas.  No.  8,708;  McKee- 
ver  v.  U.  S.,  18  Ct.  CI.  757;  Coupe  v.  Royer, 
155  U.  S.  565;  Thomson  v.  Wooster,  114  U.  S. 
104;  Cassidy  v.  Hunt,  75  Fed.  Rep.  1012; 
Royer  v.  Shultz  Belting  Co.,  45  Fed.  Rep.  51; 
Morse  v.  Union  Form  Co.,  39  Fed.  Rep.  468; 
La  Baw  v.  Hawkins,  2  B.  &  A.  Pat.  Cas.  561, 
14  Fed.  Cas.  No.  7,961.  But  see  Brickill  v. 
Baltimore,  60  Fed.  Rep.  98,  8  U.  S.  App.  503; 
Lyon  v.  Donaldson,  34  Fed.  Rep.  789;  Royer  v. 
Coupe,  29  Fed.  Rep.  358;  Steam  Stone  Cutter 
Co.  v.  Sheldons,  15  Fed.  Rep.  (08;  Rice  v. 
Heald,  13  Pac.  L.  Rep.  33,  20  Fed.  Cas.  No. 
11,752:  Pitts  v.  Hall,  2  Blatchf.  (U.  S.)  229,  19 
Fed.  Cas.  No.  11,192;  McCormick  v.  Seymour, 
2  Blatchf.  (U.  S.)  240,  15  Fed.  Cas.  No.  8,726; 
Coleman  v.  Liesor,  6  Fed.  Cas.  No.  2,984; 
Conover  v.  Rapp,  4  Fish.  Pat.  Cas.  57,  6  Fed. 
Cas.  No.  3,124. 

6.  Proximate  and  Remote  Damages. —  McCor- 
mick v.  Seymour,  2  Blatchf.  (U.  S.)  240;  Car- 
ter v.  Baker,  1  Sawy.  (U.  S.)  512,  4  Fish. 
Pat.  Cas.  404;  Hawes  v.  Washburn,  5  Pat. 
Off.  Gaz.  491;  Boesch  v.  Graff,  133  U.  S.  697; 
Roemer  v.  Simon,  31  Fed.  Rep.  41;  Smith  v. 
Prior,  2  Sawy.  (U.  S.)  461,  22  Fed.  Cas. 
No.  13,095;  Stephens  v.  Felt,  22  Fed.  Cas.  No. 
13,368^7. 

7.  Limited  to  Period  of  Infringement.  —  Suffolk 
Mfg.  Co.  v.  Hayden,  3  Wall.  (L\  S.)  315; 
Whittemore  v.  Cutter,  1  Gall.  (U.  S.)  478,  1 
Rob  Pat.  Cas.  40. 

Where  the  Infringing  Machine  Has  Been  Used 
by  Two  Successive  Companies,  the  master  should 
ascertain  to  what  degree  each  infringed.  Tur- 
rill  v.  Illinois  Cent.  R.  Co.,  3  Biss.  (U.  S.)  72. 
See  also  Herring  v.  Gage,  3  B.  &  A.  Pat.  Cas. 
396,  15  Blatchf.  (U.  S.)  124. 

8.  No  Damages  Prior  to  Issuance  of  Patent.  — 
Brodie  v.  Ophir  Silver  Min.  Co.,  5  Sawy.  (U. 
S.)  608,  4  Fed.  Cas.  No.  1,919;  Lyon  v.  Donald- 
son, 34  Fed.  Rep.  789. 

Damages  for  the  Infringement  of  a  Reissued 
Patent  cannot  be  recovered  by  the  patentee  for 
any  time  antecedent  to  the  date  of  his  reissue, 
the  extended  patent  having  been  surrendered. 
Agawam  Woollen  Co.  v.  Jordan,  7  Wall.  (U.  S.) 
583. 
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element  of  damages.1  Speculative  profits  cannot  be  recovered.  It  must  be 
proved  with  reasonable  certainty  that  the  profits  claimed  would  have  been 
realized  except  for  the  infringement.2  The  burden  of  proving  damage  is  upon 
the  plaintiff,  and  in  the  absence  of  sufficient  proof  only  nominal  damages  may 
be  recovered.3  The  ordinary  rules  of  evidence  are  applicable  to  this  subject.4 
Full  damages  should  be  given  only  for  full  infringement  according  to  the 
nature  of  the  patent.5  Infringement  by  selling  and  infringement  by  using 
the  patented  article  are  essentially  different.6  For  the  mere  making  of  a  pat- 
ented article  without  either  selling  or  using  it  the  damages  should  be  nominal.' 


1.  Profits  Lost  by  Patentee. —  American 
Braided  Wire  Co.  v.  Thomson,  44  Ch.  D.  274; 
Puinam  v.  Lomax,  10  Biss.  (U.  S.)  546;  Sar- 
gent v.  Yale  Lock  Mfg.  Co.,  17  Blatchf.  (U.  S.) 
244;  Philp  v.  Nock,  17  Wall.  (U.  S.)  460; 
Crosby  Si  earn  Gage,  etc.,  Co.  v.  Consolidated 
Safety  Valve  Co.,  141  U.  S.  441;  Yale  Lock 
Mfg.  Co.  v.  Sargent,  117  U.  S.  536;  Rose  v. 
Hirsh,  (C.  C.  A.)  94  Fed.  Rep.  177 ;  Am  Ende  v. 
Seabury,  43  Fed.  Rep.  672;  Covert  v.  Sargent, 
38  Fed.  Rep.  237;  Welling  v.  La  Bau,  34  Fed. 
Rep.  40;  Blake  v.  Greenwood  Cemeiery,  16 
Fed  Rep  676;  Fitch  v.  Bragg,  16  Fed.  Rep. 
243;  Zane  71.  Peck,  13  Fed.  Rep.  475;  Putnam 
v.  Lomax,  9  Fed.  Rep.  448;  Sargent  v.  Yale 
Lock  Mfg.  Co.,  17  Blatchf.  (U.  S.)  244,  21  Fed. 
Cas.  No.  (2,366;  McCormick  v.  Seymour,  3 
Blatchf.  (U.  S.)  209,  15  Fed.  Cas.  No.  8,727. 
But  see  Vulcanite  Paving  Co.  v.  American 
Artificial  Stone  Pavement  Co.,  36  Fed.  Rep. 
378. 

But  such  profits  are  limited  to  those  arising 
from  the  patent  itself,  and  do  not  include  the 
mere  mechanical  or  manufacturing  profit. 
McCormick  7/.  Seymour,  3  Blatchf.  (U.  S.)  209, 
15  Fed.  Cas.  No.  8,727;  Blake  v.  Robertson, 
94  U.  S.  728.  See  Hammacher  v.  Wilson,  32 
Fed  Rep.  796.  But  see  Providence  Rubber 
Co.  v.  Goodyear,  9  Wall.  (U.  S.)  788;  National 
Folding-Box,  etc.,  Co.  v.  Elsas,  (C.  C.  A.)  86 
Fed.  Rep.  917. 

2.  Speculative  Profits. —  Ingersoll  v.  Mus- 
grove.  3  B.  &  A.  Pat.  Cas.  304,  14  Blatchf.  (U. 
S.)  541;  Boesch  v.  Graff,  133  U.  S.  697;  Comely 
v.  Marckwald,  131  U.  S.  159.  32  Fed.  Rep.  292; 
Dobson  v.  Dornan,  118  U.  S.  10;  Dobson  v. 
Hartford  Carpet  Co.,  114  U.  S.  439;  Jennings 
v.  Rogers  Silver-Plate  Co.,  105  Fed.  Rep.  967; 
Taium  v.  Gregory,  5t  Fed.  Rep.  446;  Royer 
v.  Shuliz  B-'lting  Co.,  45  Fed.  Rep.  51;  Morss 
v.  Union  Form  Co.,  39  Fed.  Rep.  468;  Covert 
7>.  Sargent,  38  Fed.  Rep.  237;  Creamer  v. 
Bowers,  35  Fed.  Rep.  206;  Bell  v.  U.  S.  Stamp- 
ing Co.,  32  Fed.  Rep.  549;  Roemer  v.  Simon, 
31  Fed.  Rep.  41;  Hall  v.  Stern,  20  Fed.  Rep. 
788;  St.  Louis  Stamping  Co.  v.  Quinby,  5  B. 
&  A.  Pat.  Cas.  275,  21  Fed.  Cas.  No.  12,240(7/ 
La  Baw  v.  Hawkins,  2  B.  &  A.  Pat.  Cas.  561, 
14  Fed.  Cas.  No.  7,961. 

3.  Burden  of  Proof  —  Nominal  Damages.  — 
Calkins  v.  Bertrand,  10  Biss.  (U.  S.)  445,  8 
Fed.  Rep.  755;  Spaulding  v.  Tucker,  Deady 
(U.  S.)  649;  Conover  v.  Rapp,  4  Fish.  Pat.  Cas. 

57;  Burdell  v.  Denig,  2  Fish.  Pat.  Cas.  588; 
Whittemore  v.  Cutter,  I  Gall.  (U.  S.)42g;  New 
York  v.  Ransom,  23  How.  (U.  S.)  487;  Sey- 
mour v.  McCormick,  16  How.  (U.  S.)  480; 
Carter  v.  Baker,  I  Sawy.  (U.  S.)  512;  Philp  v. 
Nock,  17  Wall.  (U.  S.)  460;  Coupe  v.  Royer, 


155  U.  S.  565;  Boesch  v.  Graff,  133  U.  S.  697 
Comely  v.  Marckwald,  131  U.  S.  159,  32  Fed 
Rep.  292:  Rude  v.  Westcott,  130  U.  S.  152 
Black  v.  Thorne,  111  U.  S.  122;  Blake  v.  Rob 
ertson,  94  U.  S.  728;  Boston  v.  Allen,  (C.  C 
A.)  91  Fed.  Rep.  248;  Houston,  etc.,  R.  Co. 
Stern,  (C.  C.  A.)  74  Fed  Rep.  636;  Lee  v.  Pills- 
bury,  49  Fed.  Rep.  747;  Royer  v.  Shultz  Belt- 
ing Co.,  45  Fed.  Rep.  51;  Bell  v.  U.  S.  Stamp- 
ing Co.,  32  Fed.  Rep.  549;  Roemer  v.  Simon, 
31  Fed.  Rep.  41;  Moffitt  v.  Cavanagh,  27  Fed. 
Rep.  511 ;  Proctor  v.  Bri[l,  4  Fed.  Rep.  415; 
Spaulding  i>.  Tucker,  Deady  (U.  S.)  649,  22 
Fed.  Cas.  No.  13,220;  Smith  v.  Higgins,  22 
Fed.  Cas.  No.  13,058;  Rollhaus  v.  McPherson, 
20  Fed.  Cas.  No.  12,026;  Poppenhusen  v.  New 
York  Gutta  Percha  Comb  Co.,  2  Fish.  Pat. 
Cas.  62,  19  Fed.  Cas.  No.  11,283;  Ingersoll  v. 
Musgrave,  14  Blatchf.  (U.  S.)  541,  13  Fed.  Cas. 
No.  7,040;  Goodyear  v.  Bishop,  2  Fish.  Pat. 
Cas.  154,  10  Fed.  Cas.  No.  5.559;  National  Car 
Brake  Shoe  Co.  v.  Terre  Haute  Car  Mfg.  Co., 
28  Pat.  Off.  Gaz.  1007. 

Only  nominal  damages  may  be  recovered 
where  there  is  no  established  license  fee  and 
no  advantage  is  derived  from  the  use  of  the 
patented  device  over  other  available  methods 
in  common  use.  Black  v.  Thorne.  in  U.  S. 
122;  Burdell  v.  Denig,  2  Fish.  Pat.  Cas.  588,  4 
Fed.  Cas.  No.  2,142.  See  also  Seattle  v.  Mc- 
Namara,  (C.  C.  A.)  81  Fed.  Rep.  863;  Houston, 
etc.,  R.  Co.  v.  Stern,  (C.  C.  A.)  74  Fed.  Rep. 
636.  But  see  National  Car-Brake  Shoe  Co.  v. 
Terre  Haute  Car,  etc.,  Co.,  ig  Fed.  Rep.  514, 
28  Pal.  Off.  Gaz.  1007. 

4.  Evidence  as  to  Damages.  —  See  generally 
the  titles  Damac.es,  vol.  8,  p.  537;  Evidence, 
vol.  11,  p.  484.  See  also  the  following  patent 
cases:  National  Car-Brake  Shoe  Co.  v.  Terre 
Haute  Car,  etc.,  Co.,  19  Fed.  Rep.  514.  2S  Pat. 
Off.  Gaz.  1007;  Bigelow  Carpet  Co.  v.  Dobson, 

10  Fed.  Rep.  385,  21  Pat.  Off.  Gaz.  1200; 
Ewatt  Mfg.  Co.  v.  Baldwin  Cycle-Chain  Co., 
91  Fed.  Rep.  262;  Creamer  v.  Bowers,  30  Fed. 
Rep.  1S5;  Royer  v.  Coupe,  29  Fed.  Rep.  35S; 
Earle  -■.  Sawyer,  4  Mason  (U.  S.1  1,  S  Fed. 
Cas.  No.  4,247. 

5.  Partial  Infringement. —  Hog</  -  Fmerson, 

11  How.  (U.  S.)  5S7;  Birdsall  v.  C  >olidge,  93 
U.  S.  64. 

6.  Seattle  v.  McNamara,  Si  Fed.  Rep.  S63, 
48  U.  S.  App.  372;  Colgate  v.  Western  Electric 
Mfg.  Co.,  2S  Fed.  Rep.  146;  Whittemore  v.  Cut- 
ter, 1  Gall.  (U.  S.)  478.  29  Fed.  Cas..  No. 
17,601. 

7.  Carter  v.  Baker,  4  Fish.  Pat.  Cas.  404,  1 
Sawy.  (U.  S.)  512;  Hogg  v.  Emerson,  n  How. 
(U.  S.)6o7;  Whittemore  v.  Cutter,  1  Gall.  (U. 
S.)  429,  478,  29  Fed.  Cas.  Nos.  17,600,  17,601. 
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Counsel  fees  and  expenses  in  prosecuting  the  action  cannot  be  included  in  the 
verdict. ' 

(b)  Infringement  in  Conjunction  with  Other  Devices.  —  Where  the  patent  covers  only 
part  of  a  device,  or  is  for  a  mere  improvement,  an  infringer  is  liable  only  for 
so  much  of  the  value  as  is  due  to  the  patented  improvement.2  But  when  the 
entire  commercial  value  of  a  device  depends  upon  the  patented  part,  no 
deduction  is  to  be  made  for  the  other  parts  of  the  device.3 

(c)  Profits  of  Defendant  as  Measure  of  Damages.  — ■  The  defendant's  profits  can  be 
taken  as  the  measure  of  damages  in  an  action  at  law  only  under  peculiar  cir- 
cumstances, and  where  no  other  rule  can  be  applied.4 

(4)  Increase  of  Damages.  —  By  express  statutory  provision,  whenever  a  ver- 
dict is  rendered  for  the  plaintiff  the  court  may  enter  judgment  thereon  in  any 
sum  above  the  amount  found  by  the  verdict  as  the  actual  damage,  according 
to  the  circumstances  of  the  case,  not  exceeding  three  times  the  verdict.5  This 
provision  does  not  extend  to  profits  recoverable  in  equity.0  It  is  in  lieu  of 
the  right  of  the  jury  to  award  exemplary  damages,  and  takes  away  that  right.7 

When  increase  Will  Be  Added.  —  The  court  will  increase  the  damages  when  the 
infringement  is  deliberate  and  intentional,  or  wanton  and  persistent,  but 
ordinarily  not  otherwise.8    The  increase  or  nonincrease  of  damages  rests  in 


1.  Counsel  Fees  and  Expense  of  Suit.  —  Blanch- 
arri's  Gun  Stock  Turning  Faclory  v.  Warner,  I 
Blatchf.  (U.  S.)  258;  Parker  v.  Hulme,  1  Fish. 
Pat.  Cas.  44;  Whittemore  v.  Cutter,  1  Gall. 
(U.  S.)  429,  29  Fed.  Cas.  No  17,600;  Teese  v. 
Huntingdon,  23  How.  (U.  S.)  2;  Philp  v.  Nock, 
17  Wall.  (U.  S.)  460;  Stimpson  v.  Railroads,  1 
Wall.  Jr.  (C.  C.)  164,  23  Fed.  Cas.  No.  13,456; 
Parks  v.  Booth.  102  U.  S.  96;  Holbrook  v. 
Sin  ill,  3  B.  &  A.  Pat.  Cas.  625,  12  Fed.  Cas. 
No.  6,596;  Bancroft  v.  Acton.  7  Blatchf.  (U. 
S.)  505,  2  Fed.  Cas.  No.  833.  But  see  Parker 
v.  Corbin,  4  McLean  (U.  S.)462;  Boston  Mfg. 
Co.  v.  Fiske,  2  Mason  (U.  S.)  119.  Contra, 
Allen  v.  Blunt,  2  Woodb.  &  M.  (U.  S.)  121,  i* 
Fed.  Cis.  No.  217;  Knight  v.  Gavit,  14  Fed. 
Cas.  No.  7,884;  Pierson  v.  Eagle  Screw  Co.,  3 
Story  (U.  S.)  402,  19  Fed.  Cas.  No.  11,156; 
Boston  Mfg.  Co.  v.  Fiske,  2  Mason  (U.  S.)  119, 
3  Fed.  Cas.  No.  1,681. 

The  Act  of  1870,  giving  damages  in  court  of 
equity,  does  not  authorize  recovery  of  counsel 
fees  as  damages.  Bancroft  v.  Acton,  7 
Blatchf.  (U.  S.)  505. 

2.  Apportionment  of  Damages.  —  Seymour  v. 
McCormick,  16  How.  (U.  S.)  480;  Goulds  Mfg. 
Co.  v.  Cowing,  1  B.  &  A.  Pat.  Cas.  375,  12 
Blatchf.  (U.  S.)  243,  8  Pat.  Off.  Gaz.  277;  Star 
Salt  Caster  Co.  v.  Crossman,  4  B.  &  A.  Pat. 
Cas.  566;  McCreary  v.  Pennsylvania  Canal 
Co.,  141  U.  S.  459;  Garretson  v.  Clark,  in  U. 
S.  120;  Blake  v.  Robertson,  94  U.  S.  728;  Roe- 
mer  v.  Simon.  31  Fed.  Rep.  41;  Hayden  v. 
Suffolk  Mfg.  Co.,  4  Fish.  Pat.  Cas.  86,  11  Fed. 
Cas.  No.  6,261. 

3.  Garretson  v.  Clark.  111  U.  S.  120;  Fitield 
v.  Whittemore,  33  Fed.  Rep.  835;  Kirby  v. 
Armstrong.  19  Pat.  Off.  Gaz.  66r.  See  also 
Hurlbu!  v.  Schillinger,  130  U.  S.  456. 

4.  Profits  as  Measure  of  Damages.  —  Seymour 
v.  McCormick  16  How.  (U.  S.)  480;  Philp  v. 
Nock,  17  Wall.  (U.  S.)  460;  Suffolk  Mfg.  Co. 
v.  Hayden,  3  Wall.  (U.  S.)  315;  Sessions  v. 
Romadka,  145  U.  S.  29;  Burdell  v.  Denig,  92 
U.  S.  716.  See  also  Ross  v.  Montana  Union 
R.  Co.,  45  Fed.  Rep.  424;  Royer  v.  Shultz 
Belting  Co.,  45  Fed.  Rep.  51. 


5.  Increase  of  Damages  by  Court.  —  Rev.  Stat. 
U.  S.,  S  4919;  Tilghman  v.  Proctor,  125  U.  S. 
136;  Root  v.  Lake  Shore,  etc.,  R.  Co.,  105  U. 
S.  189;  Birdsall  v.  Coolidge,  93  U.  S.  64;  San- 
ders v.  Logan,  2  Fish.  Pat.  Cas.  167;  Allen  v. 
Blunt,  2  Woodb.  &  M.  (U.  S.)  121,  1  Fed.  Cas. 
No.  217;  National  Folding-Box,  etc.,  Co.  v. 
Elsas,  81  Fed.  Rep.  197;  Masseth  v.  Johnston, 
59  Fed.  Rep.  613;  Bell  v.  U.  S.  Stamping  Co., 
32  Fed.  Rep.  549;  Peek  v.  Frame,  g  Blatchf. 
(U.  S.)  194,  19  Fed.  Cas.  No.  10,903;  Parker  v. 
Corbin,  4  McLean  (U.  S.)  462,  18  Fed.  Cas. 
No.  10,731.  See  also  Russell  v.  Place,  5  Fish. 
Pat.  Cas.  134.  But  see  Bell  v.  McCullough,  1 
Bond  (U.  S.)  194,  3  Fed.  Cas.  No.  1,256. 

Interest  Cannot  Be  Added  to  the  damages, 
from  the  tiling  of  the  bill,  before  a  doubling 
of  the  damages  by  the  court.  National  Fold- 
ing-Box, etc.,  Co.  v.  Elsas,  81  Fed.  Rep.  197. 

6.  No  Increase  of  Profits.  —  Campbell  v.  James, 
18  Blatchf.  (U.  S.)  92,  5  Fed.  Rep.  806,  5  B.  & 
A.  Pal.  Cas.  630;  Holbrook  v.  Small,  3  B.  & 
A.  Pat.  Cas.  625,  12  Fed.  Cas.  No.  6.596;  Liv- 
ingston v.  Jones,  3  Wall.  Jr.  (C.  C.)  330;  Bird- 
sail  v.  Coolidge,  93  U.  S.  64;  Covert  v.  Sar- 
gent, 42  Fed.  Rep.  298;  Sanders  v.  Logan,  2 
Fish.  Pat.  Cas.  167,  21  Fed.  Cas.  No.  12,295; 
Motte  v.  Bennett,  2  Fish.  Pat.  Cas.  642,  17 
Fed.  Cas.  No.  9,884. 

7.  Verdict  Confined  to  Actnal  Damages.  —  Se- 
generally  the  title  Patents,  16  Encyc.  ok  Pi 
and  Pr.  94,  and  see  the  cases  cited  throughoi. 
this  subdi vision. 

8.  Deliberate  and  Intentional  Infringement.  — 
Emerson  v.  Simm,  6  Fish.  Pat.  Cas.  2S1 ;  Rus- 
sell 7.  Place,  5  Fish.  Pat.  Cas.  136,  9  Blatchf. 
(U.  S.)  173;  Schwarzel  v.  Holenshade,  2  Bond 
(U.  S.)  29,  3  Fish.  Pat.  Cas.  116,  21  Fed.  Cas. 
No.  12,506;  Guyon  v.  Serrell,  1  Blatchf.  (U.  S.) 
244;  Bell  v.  McCullough,  1  Bond  (U.  S.)  194, 
1  Fish.  Pat.  Cas.  380;  Biode  v.  Ophir  Silver 
Min.  Co.,  5  Sawy.  (U.  S.)  608;  National  Fold- 
ing-Box, etc.,  Co.  v.  Elsas,  (C.  C.  A.)  86  Fed. 
Rep.  917;  Morss  v.  Union  Form  Co.,  39  Fed. 
Rep.  468;  Welling  v.  La  Bau,  35  Fed.  Rep. 
302;  Lyon  v.  Donaldson,  34  Fed.  Rep.  789; 
Carlock  v.  Tappan,  5  Fed.  Cas.  No.  2,412. 
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the  discretion  of  the  court.1 

(5)  Forfeiture  of  Damages  by  Failure  to  Mark  in  Accordance  with  Statute. 
—  The  statute  provides  that  in  case  of  failure  to  mark  an  article  "patented," 
as  prescribed  by  the  statute,  no  damages  shall  be  recovered  for  infringement 
except  on  proof  that  the  defendant  was  duly  notified  of  the  infringement.2 

(6)  Mitigation  of  Damages.  —  Damages  may  be  mitigated  by  good  faith 
and  ignorance  of  the  existence  of  a  patent  upon  the  part  of  the  infringer,3  or 
by  the  conduct  of  the  patentee  whereby  the  infringer  was  misled  or  the  recov- 
ery of  full  damages  is  otherwise  rendered  inequitable  or  unjust.4  At  least, 
under  such  circumstances,  exemplary  or  increased  damages  should  not  be 
awarded,  though  compensation  for  the  actual  damages  suffered  may  doubtless 
be  recovered.5 

(7)  Interest  on  Damages.  —  Where  a  royalty  is  taken  as  the  measure  of 
damages,  interest  may  be  allowed  from  the  date  of  infringement,6  and  gene- 
rally the  jury,  in  estimating  damages,  may,  in  its  discretion,  take  into  account 
the  interest  and  allow  it  as  damages.7 

c.  PROFITS  —  (1)  Recoverable  in  Equity.  ■ — The  rule  in  equity  is  that  the 
amount  recoverable  for  an  infringement  is  the  amount  of  profits  realized  by 
the  infringer  by  reason  of  his  unlawful  use  of  the  patent.8  A  suit  in  equity 
cannot  be  maintained  solely  to  recover  profits  because  more  favorable  than 
the  rule  of  damages  at  law,  but  the  jurisdiction  must  first  be  founded  upon 
some  independent  equity,  such  as  the  right  to  an  injunction,  whereupon 
profits  will  be  awarded  as  an  incident  of  complete  relief.9 


1.  Discretion  of  Court.  —  Topliff  v.  Topliff,  145 
U.  S.  156;  National  Folding-Box,  etc.,  Co.  v. 
Elsas,  (C.  C.  A.)  86  Fed.  Rep.  917;  Stimpson 
v.  Railroads,  1  Wall.  Jr.  (C.  C.)  164,  2  Robb 
Pat.  Cas.  595. 

The  jury  should  estimate  the  single  damages, 
and  the  court,  if  it  sees  proper,  will  treble  the 
damages  found  by  the  jury,  in  awarding  the 
proper  judgment.  Whittemore  v.  Cutter,  1 
Gall.  (U.  S.)  478,  t  Robb  Pat.  Cas.  40;  Evans 
v.  Hettick,  3  Wash.  (U.  S.)4o8,  1  Robb  Pat. 
Cas.  166;  Molte  v.  Bennett,  2  Fish.  Pat.  Cas. 
642;  Livingston  v.  Jones,  2  Fish.  Pat.  Cas.  207, 
3  Wall.  Jr.  (C.  C.)  330. 

Treble  damages  will  not  generally  be  given 
to  an  assignee.  Schwarzel  v.  Holenshade,  2 
Bond  (U.  S.)  29,  3  Fish.  Pat.  Cas.  116. 

2.  See  supra,  this  title,  Regulation  of  Dealings 
in  Patent  Rights  and  Patented  Articles. 

3.  Innocent  Infringement.  —  Corning  v.  Bur- 
den, 15  How.  (U.  S.)  252;  Hogg  v.  Emerson,  11 
How.  (U.  S.)  587;  Parker  v.  Cotbin,  4  McLean 
(U.  S.)  462,  2  Robb  Pat.  Cas.  736;  Bryce  v. 
Dorr,  3  McLean  (U.  S.)  5S3,  4  Fed.  Cas.  No. 
2,070;  Mowry  v.  Whitney,  14  Wall.  (U.  S.)  434, 
620.    See  Ford  v.  Kurtz,  12  Fed.  Rep.  789. 

4.  Adams  v.  Edwards,  I  Fish.  Pat.  Cas.  1; 
Washburn  v.  Gould,  3  Story  (U.  S.)  122,  2  Robb 
Pat.  Cas.  206;  Proctor  v.  Brill,  4  Fed.  Rep. 
415. 

5.  Livingston  v.  Woodworth,  15  How.  (U.  S.) 
546;  Parker  v.  Corbin,  4  McLean  (U.  S.)  462; 
Merriam  v.  Smith,  11  Fed.  Rep.  588;  Emerson 
v.  Simm,  6  Fish.  Pat.  Cas.  2S1,  8  Fed.  Cas. 
No.  4,443.  See  also  Hogg  v.  Emerson,  11 
How.  (U.  S.)  587. 

6.  Interest  on  Damages.  —  Locomotive  Engine 
Safety  Truck  Co.  v.  Pennsylvania  R.  Co.,  5 
B.  &  A.  Pat.  Cas.  514,  2  Fed.  Rep.  677;  Mc- 
Cormick  v.  Seymour,  3  Blatchf.  (U.  S.)  209,  15 
Fed.  Cas.  No.  8,727.  But  see  Graham  v.  Piano 
Mfg.  Co.,  35  Fed.  Rep.  597. 


7.  McCormick  v.  Seymour,  2  Blatchf.  (U.  S  ) 
240,  15  Fed.  Cas.  No.  8,726;  Tatham  v.  Le  Roy. 
2  Blatchf.  (U.  S.)  474,  23  Fed.  Cas.  No.  13,760.' 
Pitts  v.  Hall,  2  Blatchf.  (U.  S.)  229,  19  Fed. 
Cas.  No.  11,192 

"  But  while  lapse  of  time  and  what  money 
would  bring  at  interest  may  be  considered  in 
assessing  damages  for  an  injury  done  con- 
siderably before,  interest  upon  unliquidated 
damages  does  not  seem  to  be  allowable  before 
verdict,  judgment,  or  decree.  Silsby  v.  Foote, 
20  How.  (U.  S)  378;  Mowrv  v.  Whitney,  14 
Wall.  (U.  S.)  620;  Littlefield  'v.  Perry.  21  Wall. 
(U.  S.)  205.  The  interest  might  be  considered 
in  multiplying  or  otherwise  increasing  dam- 
ages  within  the  limit,  but  as  such  it  does  not 
seem  to  be  a  proper  foundation  for  such  a 
proceeding.'"  National  Folding-Box,  etc.,  Co. 
v.  Elsas,  Sr  Fed.  Rep.  197. 

8.  Profits  of  Infringer  Kecoverable  in  Equity. 
—  Williams  Rome,  etc.,  R.  Co.,  5  B.  &  A. 
Pat.  Cas.  423,  18  Blatchf.  (U.  S.)  i8r;  Jenkins 
v.  Greenwald,  1  Bond  (U.  S.)  126;  Livingston 
v.  Woodworth,  15  How.  (U.  S.)  546;  Washing- 
ton, etc..  Steam  Packet  Co.  v.  Sickles,  19  Wall. 
(U.  S.)  611;  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  (U.  S  )  7SS;  Coupe  v.  Rover,  155 
U.  S.  565;  Crosby  Steam  Gage,  etc.,  Co.  v. 
Consolidated  Safety  Valve  Co.,  141  U.  S.  441: 
Root  v.  Lake  Shore,  etc.,  R.  Co.,  105  U.  S.  1S9; 
Page  v.  Ferry,  1  Fish  Pat.  Cas.  29S,  iS  Fed. 
Cas.  No.  10.662;  Carter  v.  Baker,  1  Sawy.  (U. 
S.)  512,  5  Fed.  Cas.  No.  2,472;  Buerk  v.  Im- 
haeuser,  14  Blatchf.  (U.  S.)  19,  4  Fed.  Cas. 
No.  2,107.  And  see  generally  the  cases  cited 
more  particularly  infra,  this  division  of  this 
subsection. 

9.  Merriam  v.  Smith,  n  Fed.  Rep.  588;  Root 
r>.  Lake  Shore,  etc.,  R.  Co.,  105  U.  S.  189,  11 
Fed.  Rep.  349,  note,  limiting  Birdsall  v.  Cool- 
idge,  93  U.  S.  64.  See  also  supra,  this  section, 
3.  6.  (2)  Jurisdiction  —  In  Equity. 
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(2)  Principle  on  Which  Atvardcd.  —  It  is  said  that  the  infringer  is  converted 
into  a  trustee  as  regards  the  profits  made,1  or  rather  that  a  court  of  equity 
will  award  as  a  substitute  for  legal  damages  a  compensation  measured  by  the 
rule  that  courts  of  equity  apply  in  the  case  of  a  trustee  who  has  wrongfully 
used  trust  property  to  his  own  advantage.2 

(3)  Estimation  of  Profits  —  (a)  In  General.  —  The  adjustment  of  the  profits 
recoverable  is  subject  to  all  the  equitable  considerations  which  are  necessary 
to  do  complete  justice  between  the  parties.3 

(b)  Actual  Profits  or  Advantage  Gained.  —  Profits  are  the  gains  upon  any  business 
when  both  receipts  and  payments  are  taken  into  account,  and  in  suits  for 
infringement  are  confined  to  the  worth  of  the  actual  advantage  gained  by  the 
infringer  4  by  using  the  infringed  invention  over  other  available  modes  for 
accomplishing  the  same  end.5  They  are  the  saving  or  benefit  arising  directly 
from  the  use  of  the  patented  invention,6  and  are  recoverable  although  the 


1.  Infringer  as  Constructive  Trustee. —  Little- 
field  v.  Perry,  21  Wall.  (U.  S.)  205;  Washing- 
ton, etc.,  Steam  Packet  Co.  z>.  Sickles,  19  Wall. 
(U.  S.)  611:  Birdsall  v.  Coolidge,  93  U.  S.  64; 
Burdell  v.  Denig,  92  U.  S.  716;  Wetherill  v. 
New  Jersey  Zinc  Co.,  I  B.  &  A.  Pat.  Cas.  485, 
29  Fed.  Cas.  No.  17,464;  Jenkins  v.  Greenwald, 
1  Bond  (U.  S.)  126,  2  Fish.  Pat.  Cas.  37,  13 
Fed.  Cas.  No.  7,270. 

2.  Tilghman  v.  Proctor,  125  U.S.  136;  Root 
v.  Lake  Shore,  etc.,  R.  Co.,  105  U.  S.  189. 

The  equity  rule  as  to  profits  comes  nearer 
than  any  other  to  doing  complete  justice  be- 
tween the  parties,  Tilghman  v.  Proctor,  125 
U.  S.  136,  and  it  takes  away  the  motive  to  in- 
fringe, Dean  v.  Mason,  20  How.  (U.  S.)  198. 

3.  Washington,  etc..  Steam  Packet  Co.  v. 
Sickles,  19  Wall.  (U.  S.)  611. 

4.  What  Constitute  Profits.  —  Pipers.  Brown, 
Holmes  (U.  S.)  196;  Dean  v.  Mason,  20  How. 
(U.  S.)  198;  Livingston  v.  Wood  worth,  15 
How.  (U.  S.)  546;  Mowry  v.  Whitney,  14  Wall. 
(U.  S.)  434;  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  (U.  S.)  788,  2  Fish.  Pat.  Cas.  499; 
Mers  v.  Conover,  n  Pat.  Off.  Gaz.  i.Iii;  Bel- 
knap v.  Schild,  161  U.  S.  10;  Tilghman  v. 
Proctor,  125  U.  S.  136;  Boesch  v.  Graff,  133  U. 
S.  697;  Hurlbut  v.  Schillinger,  130  U.  S.  456; 
Root  v.  Lake  Shore,  etc.,  R.  Co.,  105  U.  S.  189; 
Elizabeth  v.  American  Nicholson  Pavement 
Co.,  97  U.  S.  126;  Cawood  Patent,  94  U.  S. 
695;  Wales  v.  Waterbury  Mfg.  Co.,  87  Fed. 
Rep.  920;  Webster  Loom  Co.  v.  Higgins,  39 
Fed.  Rep.  462;  Hammacher  v.  Wilson,  32  Fed. 
Rep.  796;  Ford  v.  Kurtz,  12  Fed.  Rep.  789; 
American  Saw  Co.  v.  Emerson,  8  Fed.  Rep. 
806;  Burdett  v.  Estey,  3  Fed.  Rep.  566;  Troy 
Iron,  etc.,  Factory  v.  Corning,  6  Blatchf.  (U. 
S.)  328  24  Fed.  Cas.  No.  14,196;  Tilghman  v. 
Mitchell,  9  Blatchf.  (U.  S.)  I,  23  Fed.  Cas.  No. 
14,041;  Sargent  v.  Yale  Lock  Mfg.  Co.,  17 
Blatchf.  (U.  S.)  249,  21  Fed.  Cas.  No.  12,367; 
Pipet  v.  Brown,  Holmes  (U.  S.)  196,  ig  Fed. 
Cas.  No.  11,181;  Parker  v.  Perkins,  18  Fed. 
Cas.  No.  10.745;  La  Baw  v.  Hawkins,  2  B.  & 
A.  Pat.  Cas.  561,  14  Fed.  Cas.  No.  7,961;  Gra- 
ham v.  Mason,  Holmes  (U.  S.)  88,  10  Fed.  Cas. 
No.  5,672;  Child  v.  Boston,  etc.,  Iron  Works, 
5  Fed.  Cas.  No.  2,674.  See  also  infra,  this 
subdivision,  Deductions  Allowed  to  Infringer. 

5.  Advantage  over  Other  Available  Methods.  — 
Campbell  v.  Barclay,  5  Biss.  (U.  S.)  179;  Wil- 
liams v.  Rome,  etc.,  R.  Co.,  18  Blatchf.  (U.  S.) 
181,  2  Fed.  Rep.  702;  Serrell  v.  Collins,  1  Fish. 
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Pat.  Cas.  289;  Knox  7/.  Great  Western  Quick- 
silver Min.  Co.,  6  Sawy.  (U.  S.)  430,  14  Pat. 
Off.  Gaz.  897,  4  B.  &  A.  Pat.  Cas.  25,  14  Fed. 
Cas.  No.  7,907;  Littlefield  v.  Perry,  21  Wall. 
(U.  S.)  205;  Mowry  v.  Whitney,  14  Wall  (U. 
S.)  620;  Suffolk  Mfg.  Co.  v.  Hayden,  3  Wall. 
(U.  S.)  315;  Campbell  v.  James,  18  Blatchf.  (U. 
S.)  92,  5  Fed.  Rep.  806,  5  B.  &  A.  Pat.  Cas. 
630;  Wetherill  v.  New  Jersey  Zinc  Co.,  1  B. 
&  A.  Pat.  Cas.  105;  Warren  v.  Keep,  155  U. 
S.  265;  Sessions  v.  Romadka,  145  U.  S.  29; 
Tilghman  v.  Proctor,  125  U.  S.  136;  McCreary 
v.  Pennsylvania  Canal  Co.,  141  U.  S.  459; 
Black  v.  Thorne,  in  U.  S.  122;  Cawood  Patent, 
94  U.  S.  695;  Rose  v.  Hirsh,  91  Fed.  Rep.  149; 
Tuttle  v.  Clafiin,  76  Fed.  Rep.  227,  45  U.  S. 
App.  105;  Webster  Loom  Co.  v.  Higgins,  43 
Fed.  Rep.  673,  39  Fed.  Rep.  462;  Coupe  z>. 
Wealherhead,  37  Fed.  Rep.  16;  McMurray 
v.  Emerson,  36  Fed.  Rep.  901;  Tomkinson  v. 
Willets  Mfg.  Co.,  34  Fed.  Rep.  536;  Shannon 
v.  Bruner,  33  Fed.  Rep.  871;  Faulks  v.  Kamp, 
10  Fed.  Rep.  675;  Calkins  v.  Bertrand,  8  Fed. 
Rep.  755;  Campbell  v.  James,  2  Fed.  Rep.  338; 
Wetherill  v.  New  Jersey  Zinc  Co.,  1  B.  &  A. 
Pat.  Cas.  485,  29  Fed.  Cas.  No.  17,464;  Turrill 
v.  Illinois  Cent  R.  Co.,  5  Biss.  (U.  S.)  344,  24 
Fed.  Cas.  No.  14,272;  Black  v.  Thorne,  12 
Blatchf.  (U.  S.)  20,  3  Fed.  Cas.  No.  1,466;  Bell 
v.  Daniels,  1  Bond  (U.  S.)  212,  3  Fed  Cas.  No. 
1,247;  New  York  Bank-Note  Co.  v.  Hamilton 
Bank-Note  Engraving  etc.,  Co.,  (Supm.  Ct. 
Spec.  T.)  65  N.  Y.  Supp.  1;  Locomotive  Safety 
Truck  Co.  v.  Pennsylvania  R.  Co.,  14  Phila. 
(Pa.)  432,  37  Leg.  Int.  (Pa.)  256.  But  see  Her- 
ring v.  Gage,  15  Blatchf.  (U.  S.)  124,  3  B.  &  A. 
Pat.  Cas.  396;  Burdett  v.  Estey,  3  Fed.  Rep. 
566. 

The  value  of  an  invention  for  which  an  in- 
fringer is  liable  is  the  value  at  the  time  of  the 
infringement.  This  may  be  affected,  but  not 
entirely  destroyed,  by  the  fact  that  there  is 
another  mechanism  better  for  the  purpose. 
National  Car-Brake  Shoe  Co.  v.  Terre  Haute 
Car,  etc.,  Co.,  19  Fed.  Rep.  514. 

6.  Saving  Effected.  —  Ransom  v.  New  York, 
1  Fish.  Pat.  Cas.  252;  Willams  v.  Rome,  etc., 
R.  Co.,  5  B.  &  A.  Pal.  Cas.  423,  18  Blatchf. 
(U.  S.)  181;  Mason  v.  Graham,  23  Wall.  (U.  S.) 
261;  Thomson  v.  Wooster,  114  U.  S.  104;  Illi- 
nois Cent.  R.  Co,  v.  Turrill,  no  U.  S.  301;  Ca- 
wood Patent,  94  U.  S.  695;  Mers  v.  Conrr;er, 
23  U.  S.  (L.  ed.)  1008;  Campbell  v.  New  York, 
81  Fed.  Rep.  182;  Winchester  Repeating  Arms 
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particular  business  resulted  in  a  loss,  where  the  loss  was  less  than  it  would 
have  been  except  for  the  infringement.1  It  is  the  profit  actually  made  or 
which  ought  to  have  been  made,  and  not  the  profit  which  might  have  been 
made,  that  is  recoverable.2  The  question  of  reasonable  diligence  does  not 
enter  into  the  calculation.3  Remote,  contingent,  or  speculative  profits  are 
not  recoverable.4  The  burden  of  proof  is  upon  the  plaintiff  to  show  the 
worth  of  the  advantage  gained,  and  in  the  absence  of  satisfactory  proof  only 
nominal  damages  will  be  allowed.5  The  ordinary  rules  of  evidence  are 
applicable  to  this  subject.6 

(c)  Where  Complainant's  Device  Is  Used  with  Other  Devices  or  Is  Merely  Improvement.  —  If 
any  portion  of  the  profits  arose  from  an  improvement  made  by  the  defend- 
ant,7 or  if  the  patent  covers  only  some  features  of  the  device,  and  not  the 
entire  device,8  or  if  the  patent  is  merely  for  an  improvement  on  an  old 
machine,9  the  profits  realized  by  the  defendant  must  be  apportioned,  and  the 


Co.  v.  American  Buckle,  etc.,  Co.,  62  Fed. 
Rep.  278;  Vulcanite  Paving  Co.  v.  American 
Artificial  Slone  Pavement  Co.,  36  Fed.  Rep. 
378;  Shannon  v.  Bruner,  33  Fed.  Rep.  871; 
Bell  v.  U.  S.  Stamping  Co.,  32  Fed.  Rep.  549; 
Wetherill  v.  New  Jersey  Zinc  Co.,  1  B.  &  A. 
Pat.  Cas.  485,  29  Fed.  Cas.  No.  17,464;  Her- 
ring v.  Gage,  15  Blatchf.  (U.  S.)  124,  12  Fed. 
Cas.  No.  6,422,  Bell  v.  Phillips,  3  Fed.  Cas. 
No.  1,262. 

1.  Diminution  of  Loss.  —  Graham  v.  Mason,  5 
Fish.  Pat.  Cas.  290;  Knox  v.  Great  Western 
Quicksilver  Mirt.  Co.,  4  B.  &  A.  Pat.  Cas.  25, 
14  Pat.  Off.  Gaz.  897,  6  Savvy.  (U.  S.)  430;  Ses- 
sions v.  Romadka,  145  U.  S.  49;  Tilghman  v. 
Proctor,  125  U.  S.  136;  Thomson  v.  Wooster, 
114  U.  S.  104;  Cavvood  Patent,  94  U.  S.  710; 
Mers  v.  Conover,  23  U.  S.  (L.  ed.)  1,008,  11 
Pat.  Off.  Gaz.  I, in;  Conover  v.  Mers,  n 
Blatchf.  (U.  S.)  197,  6  Fed  Cas.  No.  3,122; 
Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  40 
Fed.  Rep.  476;  Andrews  v.  Creegan,  7  Fed. 
Rep.  477,  Steam  Stone  Cutter  Co.  v.  Windsor 
Mfg.  Co.,  17  Blatchf.  (U.  S.)  24,  22  Fed.  Cas. 
No.  13,335- 

2.  Actual,  Not  Possible,  Profits  Recoverable.  — 

Burdetl  v.  Estey,  5  B.  &  A.  Pat.  Cas.  308;  Web- 
ster v.  New  Brunswick  Carpet  Co.,  2  B.  &  A. 
Pat.  Cas.  67,  29  Fed.  Cas.  17,338;  Sessions  v. 
Romadka,  145  U.  S.  47;  Tilghman  v.  Proctor, 
125  U.  S.  136;  Burdell  v.  Denig,  92  U.  S.  716, 
Robbins  v.  Illinois  Watch  Co.,  78  Fed.  Rep. 
124;  Lawther  v.  Hamilton,  64  Fed.  Rep.  221; 
Kirk  v.  Du  Bois,  46  Fed.  Rep.  486;  Munson  v. 
New  York,  16  Fed.  Rep.  560.  See  also  Serrell 
v.  Collins,  1  Fish.  Pal.  Cas.  289,  21  Fed.  Cas. 
No.  12,672:  Campbell  v.  Barclay,  5  Biss.  (U. 
S.)  179,  4  Fed.  Cas.  No.  2,353. 

3.  Diligence. —  Dean  v.  Mason,  20  How.  (U. 
S.)  198;  Livingston  ,1.  Woodworth,  15  How. 
(U.  S  )  546;  Robbins  v.  Illinois  Watch  Co.,  78 
Fed.  Rep.  124;  Munson  v.  New  York,  16  Fed. 
Rep.  560. 

4.  Remote,  Contingent,  or  Speculative  Profits. 

—  Piper  v.  Brown,  Holmes  (U.  S.)  20,  6  Fish. 
Pat.  Cas.  240;  Tilghman  v.  Proctor,  125  U.  S. 
136;  Dobson  v.  Hartford  Carpet  Co.,  114  U.  S. 
439,  McDonald  v.  Whitney.  39  Fed.  Rep.  466; 
Piper  v.  Brown,  Holmes  (U.  S.)  196,  19  Fed. 
Cas.  No.  11,181. 

5.  Burden  of  Proof  —  Nominal  Damages.  —  Key- 
stone Mfg.  Co.  v.  Adams,  151  U.  S.  139,  41 
Fed.  Rep.  595;  Rude  v.  Westcott,  130  U.  S. 
152;  Tilghman  v.  Proctor,  125  U.  S.  136;  Dob- 


son  r.  Hartford  Carpet  Co.,  114  U.  S.  439;  Ho- 
horst  v.  Hamburg-American  Packet  Co.,  (C. 
C.  A.)  91  Fed.  Rep.  655,  84  Fed.  Rep.  354;  Rose 
v.  Hirsh,  91  Fed.  Rep.  149;  Heaton  Button- 
Fastener  Co.  v.  Macdonald,  57  Fed.  Rep.  648; 
Campbell  Printing- Press,  etc..  Co.  v.  Manhat- 
tan R.  Co.,  49  Fed.  Rep.  930;  Lee  r.  Pills- 
bury,  49  Fed.  Rep.  747;  Consolidated  Safety 
Valve  Co.  v.  Crosby  Steam  Gage,  etc.,  Co.,  44 
Fed.  Rep.  66;  Keep  v.  Fuller,  42  Fed.  Rep. 
896;  Fischer  v.  Hayes,  39  Fed.  Rep.  613; 
Everest  v.  Buffalo  Lubricating  Oil  Co.,  31  Fed. 
Rep.  742;  Blake  v.  Greenwood  Cemeiery,  16 
Fed.  Rep.  676;  Goulds  Mfg.  Co.  v.  Cowing, 
12  Blaichf.  (U.  S.)  243,  14  Blatchf.  (U.  S.)  315, 
10  Fed.  Cas.  Nos.  5,642,  5,643;  Black  v  Mun- 
son, 14  Blatchf.  (\J.  S.)  265,  3  Fed.  Cas.  No. 
1,463. 

6.  Keystone  Mfg.  Co.  v.  Adams,  151  U.  S. 
139- 

7.  Improvements  of  Defendant.  —  Carter  v. 
Baker,  4  Fish.  Pat.  Cas.  404,  1  Sawy.  (I".  S.) 
512;  Mason  v.  Graham,  23  Wall.  (U.  S.)  261; 
Dobson  v.  Hartford  Carpet  Co.,  114  U.  S.  439; 
Garretson  -/.  Clark,  in  U.  S.  120;  Tuttle  v. 
Claflin,  76  Fed.  Rep.  227,  45  U.  S.  App.  J05; 
Reed  v.  Lawrence,  29  Fed.  Rep.  915;  Wetherill 
-\  New  Jersey  Zinc  Co.,  1  B.  &  A.  Pat.  Cas. 
485,  29  Fed.  Cas.  No.  17,464. 

8.  Where  Patent  Covers  Only  Part  of  Device.  — 
Calkins  v.  Bertrand,  10  Biss.  (U.  S.)445,  8  Fed. 
Rep.  755;  Graham  v.  Mason,  5  Fish.  Pat.  Cas. 
290;  Littlefield  v.  Perrv,  21  Wall.  (U.  S.)  205; 
Philp  v.  Nock,  17  Wall.  (U.  S.)  460,  13  Wall. 
(U.  S.)  185;  Sessions  v.  Romadka,  145  U.  S. 
45;  Blake  v.  Robertson,  94  U.  S.  728;  Robbins 
v.  Illinois  Watch  Co.,  78  Fed.  Rep.  124;  Tom- 
kinson  v.  Willets  Mfg.  Co.,  34  Fed.  Rep.  536; 
Fischer  r.  Hayes,  22  Fed.  Rep.  529;  Maier  v. 
Brown,  17  Fed.  Rep.  736;  Webster  v.  New 
Brunswick  Carpel  Co.,  2  B.  &  A.  Pat.  Cas.  67, 
29  Fed.  Cas.  No.  17,338;  Brady  v.  Atlantic 
Works,  3  B.  &  A.  Pat.  Cas.  577,  3  Fed.  Cas. 
No.  1,795.  But  see  Consolidated  Safety  Valve 
Co.  v.  Crosby  Steam  Gage,  etc.,  Co.,  44  Fed. 
Rep.  66;  Livingston  v.  Jones,  3  Wall.  Jr.  (C. 
C.)  330,  15  Fed.  Cas.  No.  8,414. 

9.  Patent  for  Improvement.  —  Webster  v.  New 
Brunswick  Carpet  Co.,  2  B.  &  A.  Pat.  Cas.  67; 
Calkins  v.  Bertrand.  10  Biss.  (U.  S.)445;  Little- 
field  v.  Perry,  21  Wall.  (U.  S.)  205;  Mason  v. 
Graham,  23  Wall.  (U.  S.)  261,  Keystone  Mfg. 
Co.  -■.  Adams,  151  U.  S.  139;  McCreary  v. 
Pennsylvania  Canal  Co.,  141  U.  S.  459;  Gar- 
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complainant  is  entitled  to  recover  only  so  much  thereof  ;is  arose  from  the  use 
of  his  invention,  and  not  the  entire  profit.1  The  burden  of  proof  is  upon 
the  plaintiff  to  show  how  much  of  the  profit  was  due  to  the  use  of  his  device, 
and  in  the  absence  of  such  proof  only  nominal  damages  may  be  recovered  ;  3 
though  the  view  has  been  taken  that  the  defendant  must  show  affirm  at  ively 
the  amount  of  credit  to  which  he  is  entitled.3 

Exception.  —  Where  the  invention,  though  an  improvement,  adapts  the 
machine  or  article  to  a  particular  use,  and  there  is  no  way  open  to  the  public 
to  supply  that  use,  the  patentee  is  entitled  to  the  entire  profits.'*  So  where 
the  defendant's  device  derives  its  entire  commercial  value  from  the  use  of  the 
plaintiff's  invention,5  or  where  the  infringing  device  is  an  independent  market- 
able article  though  designed  and  actually  used  in  connection  with  other 
devices,6  the  entire  profit  made  by  the  defendant  may  be  recovered. 

(d)  Profits  from  Construction  of  Patented  Device.  —  Where  the  profit  is  derived  from 
the  construction  of  the  thing  patented,  the  infringer  must  account  for  the 
whole  profit  arising  from  the  construction.7 

(e)  License  Fees  as  Measure  of  Profits.  —  License  fees,  in  the  absence  of  other  evi- 
dence, may  be  taken  as  the  measure  of  profits,  but  an  established  license  fee 
does  not  deprive  the  patentee  of  the  right  to  recover  profits.8 


retson  v.  Clark,  in  U.  S.  120,  3  B.  &  A.  Pat. 
Cas.  352,  15  Blatchf.  (U.  S.)  70;  Tomkinson  v. 
Willets  Mfg.  Co.,  34  Fed.  Rep.  536;  Fay  v. 
Allen,  30  Fed.  Rep.  44.6;  Livingston  v.  Jones, 
3  Wall.  Jr.  (C.  C.)  330,  15  Fed.  Cas.  No.  8,414- 
But  see  Goulds  Mfg.  Co.  v.  Cowing,  105  U.  S. 
253- 

1.  Design  Patents.  —  Act  Cong.  Feb.  4,  1887 
(24  U.  S.  Stat,  at  L.  387,  c.  105),  enlarged  the 
remedy  for  the  infringement  of  a  design  patent 
by  giving  as  damages  the  entire  net  profits 
made  on  the  artifle  to  which  the  infringing 
design  is  applied,  instead  of  requiring  an  ap- 
portionment of  the  profits  attributable  merely 
to  the  design.  Untermeyer  v.  Freund,  58  Fed. 
Rep.  205,  20  U.  S.  App.  32,  affirming  50  Fed. 
Rep.  77. 

2.  Burden  of  Proof  as  to  Apportionment  — 
Nominal  Damages.  —  Calkins  v.  Bertrand,  10 
Biss.  (U.  S.)  445,  8  Fed.  Rep.  755;  Locomotive 
Engine  Safety  Truck  Co.  v.  Pennsylvania  R. 
Co.,  5  B.  &  A.  Pat.  Cas.  514;  Black  v.  Mun- 
son,  2  B.  &  A.  Pat.  Cas.  623;  Bostock  v. 
Goodrich,  25  Fed.  Rep.  819,  34  Pat.  Off.  Gaz. 
1047;  Keystone  Mfg.  Co.  v.  Adams,  151  U.  S. 
139;  Dobson  v.  Dornan,  118  U.  S.  10;  Dobson 
v.  Hartford  Carpet  Co.,  114  U.  S.  439;  Garret- 
son  v.  Clark,  in  U.  S.  120,  15  Blatchf.  (U.  S.) 
70,  10  Fed.  Cas.  No.  5,248;  Blake  v.  Robert- 
son. 94  U.  S.  728;  Elgin  Wind  Power,  etc.,  Co. 
v.  Nichols,  105  Fed.  Rep.  780,  45  C.  C.  A.  49; 
Robbins  v.  Illinois  Watch  Co.,  81  Fed.  Rep. 
957-  53  U.  S.  App.  404;  Tuttle  v.  Claflin,  62 
Fed.  Rep.  453;  Mosher  v.  Joyce,  51  Fed.  Rep. 
441,  6  U.  S.  App  107,  45  Fed.  Rep.  205;  Fay 
v.  Allen,  30  Fed.  Rep.  446;  Reed  v.  Lawrence, 
29  Fed.  Rep.  915;  Tuttle  v.  Gaylotd,  28  Fed. 
Rep.  97;  Kirby  v.  Armstrong,  10  Biss.  (U.  S.) 
135,  19  Pat.  Off.  Gaz.  661,  5  Fed.  Rep.  801 
{explaining  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  97  U.  S.  126];  Goulds  Mfg.  Co. 
v.  Cowing,  12  Blatchf.  (U.  S.)  243,  10  Fed.  Cas. 
No.  5,642;  Burdell  v.  Denig,  2  Fish.  Pat.  Cas. 
588,  4  Fed.  Cas.  No.  2,142.  But  see  Campbell 
v.  New  York,  81  Fed.  Rep.  182. 

3.  Carter  v.  Baker,  4  Fish.  Pat.  Cas.  404,  1 
Sawy.  (U.  S.)  512;  American  Nicholson  Pave- 


ment Co.  v.  Elizabeth,  1  B.  &  A.  Pat.  Cas.  439, 
97  U.  S.  126,  1  Fed.  Cas.  No.  309;  Tuttle  v. 
Claflin,  (C.  C.  A.)  76  Fed.  Rep.  227;  Morss  v. 
Union  Form  Co.,  39  Fed.  Rep.  468. 

4.  Entire  Profits.  —  Goulds  Mfg.  Co.  v.  Cow- 
ing, 105  U.  S.  253;  Livingston  v.  Jones,  3  Wall. 
Jr.  (C.  C.)  330,  2  Fish.  Pat.  Cas.  207. 

5.  Crosby  Steam  Gage,  etc.,  Co.  v.  Consoli- 
dated Safety  Valve  Co.,  141  U.  S.  441;  Hurl- 
but  v.  Schillinger,  130  U.  S.  456;  Callaghan  v. 
Myers,  128  U.  S.  617;  Garretson  v.  Clark,  111 
U.  S.  120,  15  Blatchf.  (U.  S.)  70,  4  B.  &  A. 
Pat.  Cas.  536,  10  Fed.  Cas.  Nos.  5,248,  5,250; 
Root  v.  Lake  Shore,  etc.,  R.  Co.,  105  U.  S. 
189;  Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  97  U.  S.  126;  Mosher  v.  Joyce,  6  U. 
S.  App.  107;  Wales  v.  Waterbury  Mfg.  Co., 
101  Fed.  Rep.  12C,  41  C.  C.  A.  250;  Tuttle  v. 
Claflin,  76  Fed.  Rep.  227,  45  U.  S.  App.  105; 
Heaton  Button  Fastener  Co.  v.  Macdonald,  57 
Fed.  Rep.  648;  Hoke  Engraving  Plale  Co.  7. 
Schraubstadier,  53  Fed.  Rep.  817;  Tatum 
Gregory,  51  Fed.  Rep.  446;  McDonald  v.  Whit- 
ney, 39  Fed.  Rep.  466;  Fifieid  v.  Whittemoie, 
33  Fed.  Rep.  835;  Fay  v.  Allen,  30  Fed.  Rep. 
446;  Goulds  Mfg.  Co.  v.  Cowing,  12  Blatchf. 
(U.  S.)  243,  14  Blatchf.  (U.  S.)  315,  10  Fed. 
Cas.  Nos.  5,642,  5,643. 

6.  Warren  v.  Keep,  155  U.  S.  265;  Keep  v. 
Fuller,  42  Fed.  Rep.  896. 

7.  Construction  of  Patented  Device. —  Burden 
v.  Estey,  5  B.  &  A.  Pat.  Cas.  308;  Hurlbut 
Schillinger,  130  U.S.  456;  Elizabeth  v.  Ameri- 
can Nicholson  Pavement  Co.,  97  U.  S.  126; 
Whitney  v.  Mowry,  4  Fish.  Pat.  Cas  207,  29 
Fed.  Cas.  No.  17,594;  American  Nicholson 
Pavement  Co.  v.  Elizabeth,  1  B.  &  A,  Pat. 
Cas.  439,  1  Fed.  Cas.  No.  309. 

8.  License  Fee  as  Measure  of  Profits.  —  Emigh 
v.  Baltimore,  etc.,  R.  Co.,  4  Hughes  ^U.  S.) 
271,  19  Pat.  Off.  Gaz.  935,  6  Fed  Rep.  283; 
Tilghman  v.  Proctor,  125  U.  S.  136;  Wales  y. 
Waterbury  Mfg.  Co.,  87  Fed.  Rep.  920; 
Wooster  v.  Taylor,  14  Blatchf.  (U.  S.)  403,  30 
Fed.  Cas.  No.  18,041;  Knox  v.  Great  Western 
Quicksilver  Min.  Co.,  6  Sawy.  (U.  S.)  430,  14 
Fed.  Cas    No.  7,907;    American  Nicholson 
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(f)  Time  to  Be  Included  in  Accounting.  —  The  account  should  extend  over  the  time 
of  the  infringement  only,  and  down  to  the  time  of  the  hearing  before  the 
master,  if  the  infringement  has  continued  so  long.1  But  by  a  recent  statute 
the  profits  recoverable  are  limited  to  those  arising  from  acts  of  infringement 
committed  within  six  years  before  the  bringing  of  suit.2 

(g)  Deductions  Allowed  to  Infringer.  —  In  estimating  the  profits  for  which  an 
infringer  is  liable,  it  is  proper  to  make  an  allowance  for  the  cost  of  conducting 
the  business.3  Various  items  which  have  been  allowed  or  disallowed  under 
this  head  in  particular  cases  are  collected  in  the  note  below.4 


Pavement  Co.  v.  Elizabeth,  i  B.  &  A.  Pat. 
Cas.  439,  i  Fed.  Cas.  No.  309;  Burdell  v. 
Denig,  92  U.  S.  716.  See  also  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  97  U.  S. 
126. 

1.  Limited  to  Duration  of  Infringement.  —  Tat- 
ham  v.  Lowber,  4  Blatchf.  (U.  S.)  86;  Knox  v. 
Great  Western  Quicksilver  Min.  Co.,  6  Savvy. 
(U.  S.)  430,  14  Pat.  Off.  Gaz.  897,  4  B.  &  A. 
Pal.  Cas.  25;  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  (U.  S.)  788,  6  Wall.  (U.  S.)  153; 
Suffolk  Mfg.  Co.  v.  Hayden,  3  Wall.  (U.  S.) 
315;  Livingston  v.  Woodworth,  15  How.  (U. 
S.)  546;  Marsh  v.  Nichols,  128  U.  S.  605; 
Tilghman  v.  Proctor,  125  U.  S.  136;  Hoe  v. 
Scott,  87  Fed.  Rep.  220;  Creamer  v.  Bowers, 
35  Fed.  Rep.  206;  Lyon  v.  Donaldson,  34  Fed. 
Rep.  789;  Burdett  v.  Estey,  3  Fed.  Rep.  566. 
See  also  Boomer  v.  United  Po war  Press  Co., 
13  Blatchf.  (U.  S.)  107,  3  Fed.  Cas.  No.  1,638. 

2.  Six  Years'  Limitation.  —  Act  Cong.  March 
3,  1897  (29  U.  S.  Stat,  at  L.  694,  c.  391,  §  6); 
American  Pneumatic  Tool  Co.  v.  Pratt,  etc., 
Co,,  106  Fed.  Rep.  229 

3.  Allowance  for  Cost  of  Business.  —  Providence 
Rubber  Co.  v.  Goodyear,  9  Wall.  (U.  S.)  788; 
Zane  v.  Peck,  13  Fed.  Rep.  475,  23  Pat.  Off. 
Gaz.  191;  Crosby  Steam  Gage,  etc.,  Co.  v. 
Consolidated  Safety  Valve  Co.,  141  U.  S.  441; 
Tilghman  v.  Proctor,  125  U.  S.  136. 

Profits  are  to  be  computed  and  ascertained 
by  finding  the  difference  between  cost  and 
yield.  The  calculation  is  to  be  made  as  a 
manufacturer  calculates  the  profits  of  his  busi- 
ness. Goodyear  z:  Providence  Rubber  Co.,  2 
Fish.  Pat.  Cas.  499;  Piper  3.  Brown,  Holmes 
(U.  S.)  196,  6  Fish.  Pat.  Cas.  240. 

4.  Items  Allowed  —  Use  of  Property.  —  Steam 
Stone  Cutter  Co.  v.  Windsor  Mfg.  Co.,  4  B.  & 

A.  Pat.  Cas.  445.  17  Blatchf.  (U.  S.)  24,  22 
Fed.  Cas.  No.  13,335;  Troy  Iron,  etc.,  Factory 
v.  Corning,  6  Blatchf.  (U.  S.)  328. 

Rent.  ■ —  Hitchcock  v.  Tremaine,  9  Blatchf. 

(U.  S.)  550. 

Shop  Room.  —  Troy  Iron,  etc..  Factory  v. 
Corning,  6  Blatchf.  (U.  S.)  328,  3  Fish.  Pat. 
Cas.  497. 

Materials  Used.  —  Troy  Iron,  etc.,  Factory  v. 
Corning,  3  Fish.  Pat.  Cas.  497,  1  Blatchf.  (U. 
S.)  467;  Providence  Rubber  Co.  v.  Goodyear, 
9  Wall.  (U.  S.)  788;  American  Nicholson  Pave- 
ment Co.  v.  Elizabeth,  1  B.  &  A.  Pat.  Cas.  463, 
6  Pat.  Off.  Gaz.  772;  Goulds  Mfg.  Co.  v.  Cow- 
ing, 105  U.  S.  253. 

Interest.  —  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  (U.  S.)  788;  Herring  v.  Gage,  3 

B.  &  A.  Pat.  Cas.  396,  15  Blatchf.  (U.  S.)  124, 
12  Fed.  Cas.  No.  6,422;  Seabury  v.  Am  Ende, 
152  U.  S.  561;  Wilbur  v.  Beecher,  2  Blatchf. 
(U.  S.)  132,  29  Fed.  Cas.  No.  17,634. 
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Clerk  Hire. —  Hitchcock  v.  Tremaine,  9 
Blatchf.  (U.  S.)  550.  5  Fish.  Pat.  Cas.  310; 
Zane  v.  Peck,  13  Fed.  Rep.  475,  23  Pat.  Off. 
Gaz.  191. 

Storage.  —  Zane  v.  Peck,  13  Fed.  Rep.  475, 
23  Pat.  Off.  Gaz.  191. 

Wages  -and  Salaries.  —  Steam  Stone  Cutter 
Co.  v.  Windsor  Mfg.  Co.,  17  Blatchf.  (U.  S.) 
24,  4  B.  &  A.  Pat.  Cas.  445,  22  Fed.  Cas.  No. 
13.335;  Goulds  Mfg.  Co.  v.  Cowing,  105  U. 
S.  253;  Zane  v.  Peck,  13  Fed.  Rep.  475. 

Freight.- — Zane  v.  Peck,  13  Fed.  Rep.  475, 
23  Pat.  Off.  Gaz.  191. 

License  Fees.  —  La  Baw  v.  Hawkins,  2  B.  & 
A.  Pat.  Cas.  561,  6  Pal.  Off.  Gaz.  724,  14  Fed. 
Cas.  No.  7,961;  American  Nicholson  Pave- 
ment Co.  v.  Elizabeth,  1  B.  &  A.  Pat.  Cas. 
463. 

Advertising.  —  La  Baw  v.  Hawkins,  2  B.  & 
A.  Pat.  Cas.  561,  14  Fed.  Cas.  No.  7,961. 

ItemB  Disallowed  —  In  General.  —  Mason  v. 
Graham.  23  Wall.  (U.  S.)  261;  Crosby  Steam 
Gage,  etc.,  Co.  v.  Consolidated  Safety  Valve 
Co.,  141  U.  S.  441;  National  Folding-Box,  etc., 
Co.  v.  Dayton  Paper  Novelty  Co.,  95  Fed.  Rep. 
991;  Avery  v.  Wilson,  20  Fed.  Rep.  856;  Wil- 
liams v.  Leonard,  9  Blatchf.  (U.  S.)  476,  29 
Fed.  Cas.  No.  17,726;  Steam  Stone  Cutter  Co. 
v.  Windsor  Mfg.  Co..  17  Blatchf.  (U.  S.)  24,  22 
Fed.  Cas.  No.  13,335;  Piper  v.  Brown,  Holmes 
(U.  S.)  196,  19  Fed.  Cas.  No.  11,181;  Graham 
v.  Mason,  Holmes  (U.  S.)  88,  10  Fed.  Cas.  No. 
5,672;  Goodyear  v.  Bishop,  2  Fish.  Pal.  Cas. 
154,  10  Fed.  Cas  No.  5,559. 

Taxes  and  Insurance.  —  Steam  Stone  Cutter 
Co.  v  Windsor  Mfg.  Co.,  17  Blatchf.  (U.  S.)24, 
4  B.  &  A.  Pat.  Cas.  445. 

Profits  from  Defendant 's  Own  Improvement. 
—  Hitchcock  v.  Tremaine,  9  Blatchf.  (U.  S  ) 
550;  Steam  Stone  Cutter  Co.  v.  Windsor  Mfg. 
Co.,  17  Blatchf.  (U.  S.)  24,  22  Fed.  Cas.  No. 
13.335. 

Losses.  —  Steam  Stone  Cutter  Co.  v.  Windsor 
Mfg.  Co.,  17  Blatchf.  (U.  S.)  24,4  B.  &  A.  Pat. 
Cas.  445;  Mason  v.  Graham,  23  Wall.  (U.  S.) 
261 ;  Crosby  Steam  Gage,  etc.,  Co.  v.  Consoli- 
date Safety  Valve  Co..  141  U.  S.  441. 

Salaries.  —  Williams  *.  Leonard,  9  Blatchf. 
(U.  S.)  476;  Piper  v.  Brown,  Holmes  (U.  S.) 
196,  3  Pat.  Off.  Gaz.  97;  Providence  Rubber 
Co.  z.  Goodyear,  9  Wall.  (U.  S.)  78S;  Seabury 
v.  Am  Ende,  14  U.  S.  Sup.  Ct.  683,  152  U.  S. 
561:  Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  97  U.  S.  126;  National  Folding-Box, 
etc.,  Co.  v.  Dayton  Paper  Novelty  Co.,  95  Fed. 
Rep.  991.  Compare  American  Nicholson  Pave- 
ment Co.  v.  Elizabeth,  1  B.  &  A.  Pat.  Cas.  463. 

Interest.  —  Herring  v.  Gage,  15  Blatchf.  (U. 
S.)  124,  3  B.  &  A.  Pat.  Cas.  396;  Seabury  v. 
Am  Ende,  152  U.  S.  561. 
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PATENTS  - 


PA  TERN  IT  Y. 


Definitions. 


Apportionment  of  Expense*.  —  If  the  defendant  is  engaged  in  other  business 
besides  that  involving  the  patented  invention,  the  general  expenses  must  be 
fairly  apportioned.1 

(h)  Interest  on  Profits.  —  Profits  are  to  be  regarded  in  the  light  of  unliquidated 
damages,  which  usually  do  not  draw  interest  without  order  of  the  court  before 
the  final  decree,  or  at  least  not  before  the  filing  of  the  master's  report.2 

d.  Damages  in  Suits  in  Equity  under  Statute. — Under  Rev.  Stat.  U. 
S. ,  §  492 1 ,  damages  of  a  compensatory  character  may  also  be  allowed  to  a  com- 
plainant suing  in  equity  where  the  gains  and  profits  are  clearly  not  enough  to 
compensate  him  for  the  injury  sustained  by  the  infringement,3  and  the  court 
has  the  same  power  to  increase  such  damages  in  its  discretion  as  it  has  in 
actions  at  law.4 


PATENT  TO  LAND.  (See  also  the  title  Public  Lands.)  — A  patent  to 
land  is  a  conveyance  by  which  the  government  passes  its  title  to  a  portion 
of  the  public  domain.5 

PATERNITY.  —  See  the  titles  Bastardy,  vol.  3,  p.  871;   Parent  and 


1.  Apportionment  of  Expenses.  —  Hitchcock  z>. 
Tremaine,  g  Blatchf.  (U.  S.)  385,  12  Fed.  Cas. 
No.  6,539;  Tremolo  Patent,  23  Wall.  (U.  S.) 
518;  Goodyear  v.  Providence  Rubber  Co.,  2 
Fish.  Pat.  Cas.  499;  Seabury  v.  Am  Ende,  152 
U.  S.  561. 

2.  Interest  on  Profits.  —  Steam  Stone  Cutter 
Co  v.  Windsor  Mfg.  Co.,  4  B.  &  A.  Pat.  Cas. 
449,  18  Blatchf.  (U.  S.)47;  Sil'sby  v.  Foote,  20 
How.  (U.  S.)  378;  Emigh  v.  Baltimore,  etc., 
R.  Co.,  4  Hughes  (U.  S.)  271;  Littlerield  v. 
Perry,  21  Wall.  (U.  S.)  205;  Mowry  v.  Whitney, 
14  Wall.  (U.  S.)  620,  1  Pat.  Off.  Gaz.  492; 
Turrill  v.  Michigan  Southern,  etc.,  R.  Co.,  1 
Wall.  (U.  S.)  491,  110  U.  S.  301,  20  Fed.  Rep. 
912;  Crosby  Steam  Gage,  etc.,  Co.  v.  Consoli- 
dated Safety  Valve  Co.,  141  U.  S.  441;  Tilgh- 
man  v.  Proctor,  125  U.  S.  136;  Yale  Lock  Mfg. 
Co.  v.  Sargent,  117  U.  S.  536;  Root  v.  Lake 
Shore,  etc.,  R.  Co.,  105  U.  S.  189;  Parks  v. 
Booth.  102  U.  S.  96;  Holbrook  v.  Small,  3  B. 
&  A.  Pat.  Cas.  625,  12  Fed.  Cas.  No.  6,596; 
Brady  v.  Atlantic  Works,  3  B.  &  A.  Pat.  Cas. 
577,  3  Fed.  Cas.  No.  1,795;  Webster  v.  New 
Brunswick  Carpet  Co.,  2  B.  &  A.  Pat.  Cas.  67, 
29  Fed.  Cas.  No.  17,338;  Campbell  v.  New 
York,  105  Fed.  Rep.  631;  National  Folding- 
Box,  etc.,  Co.  v.  Dayton  Paper  Novelty  Co., 
97  Fed.  Rep.  331;  Tatham  v.  Lowber,  4  Blatchf. 
(U.  S.)  86,  23  Fed.  Cas.  No.  13,765;  Steam 
Stone  Cutter  Co.  v.  Windsor  Mfg.  Co.,  17 
Blatchf.  (U.  S.)  24,  22  Fed.  Cas.  No.  13,335; 
American  Nicholson  Pavement  Co.  v.  Eliza- 
beth, 1  B.  &  A.  Pat.  Cas.  439,  1  Fed.  Cas.  No. 
309.  But  see  Jenkins  v.  Greenwald,  1  Bond 
(U.  S.)  126,  2  Fish.  Pat.  Cas.  37,  13  Fed.  Cas. 
No.  7,270. 

3.  Damages  in  Addition  to  Profits.  —  Wooster 
v.  Taylor,  14  Blatchf.  (U.  S.)  403,  3  B.  &  A. 
Pat.  Cas.  241;  Goodyear  Dental  Vulcanite  Co. 
v.  Van  Antwerp,  2  B.  &  A.  Pat.  Cas.  252; 
Yale  Lock  Mfg.  Co.  v.  Sargent,  117  U.  S.  536; 
Marsh  v.  Seymour,  97  U.  S.  348;  Birdsall  v. 
Coolidge,  93  U.  S.  64;  Elizabeth  v.  American 
Nicholson  Pavement  Co.,  97  U.  S.  126;  Asbes- 
tine Tiling,  etc.,  Co.  v.  Hepp,  39  Fed.  Rep. 
324;  Hammacher  v.  Wilson,  32  Fed.  Rep.  796; 
Simpson  v.  Davis,  22  Fed.  Rep.  444,  22  Blatchf. 
(U.  S.)  113;  Williams  v.  Rome,  etc.,  R.  Co.,  2 


Fed.  Rep.  702;  Williams  v.  Leonard,  9  Blatchf. 
(U.  S.)  476,  29  Fed.  Cas.  No.  17,726;  Carew  v. 
Boston  Elastic  Fabric  Co.,  3  Clift.  (U.  S.)  356, 
5  Fed.  Cas.  No.  2,397.  See  also  Brady  v. 
Atlantic  Works,  3  B.  &  A.  Pat.  Cas.  577,  3 
Fed.  Cas.  No.  1,795. 

As  to  Measure  of  Damages,  see  supra,  this  sub- 
section, Damages . 

The  sole  object  of  this  provision  was  to  en- 
able the  patentee  to  recover,  by  bringing  suit 
in  equity,  not  only  the  profits  made  by  the  de- 
fendant by  means  of  such  infringement,  but 
also  damages  sustained  by  the  patentee 
thereby.    Bancroft  v.  Acton,  7  Blatchf.  (U. 

S.)  505. 

4.  Eight  to  Increased  Damages  in  Equity.  — 

Tilghman  v.  Proctor,  125  U.  S.  136;  Birdsall 
v.  Coolidge,  93  U.  S.  64;  National  Folding- 
Box,  etc.,  Co.  v.  Elsas,  81  Fed.  Rep.  197; 
Masseth  v.  Johnston,  59  Fed.  Rep.  613;  Covert 
v.  Sargeni,  42  Fed.  Rep.  298;  Welling  v.  La 
Bau,  35  Fed.  Rep.  302.  And  see  generally 
su*ra,  this  subsection.  Damages — Increase  of 
Da  triages. 

6,  Patent  to  Land.  —  Smelting  Co.  v.  Kemp. 
104  U.  S.  636;  Barden  v.  Northern  Pac.  R. 
Co.,  154  U.  S.  327..  See  also  Teschemacher  v. 
Thompson,  18  Cal.  26;  Stinson  v.  Call,  163 
Mo.  323,  which  defines  patent,  as  the  title  deed 
by  vvhich  a  government,  state  ot  federal,  con- 
veys its  land. 

"  A  patent  is  nothing  more  than  a  public 
grant  evidenced  by  a  deed."  Meyendorf  v. 
Frohner,  3  Mont,  324. 

The  execution  and  delivery  of  a  patent  con- 
stitute an  admission  that  all  previous  proceed- 
ings have  been  had  and  that  all  necessary 
formalities  have  been  complied  with.  Bushey 
v.  South  Mountain  Min.,  etc.,  Co.,  136  Pa. 
St.  552. 

The  Term  "  Deed  "  Includes  a  Patent.  —  Stinson 
v.  Call,  163  Mo.  323. 

A  Statute  Exempted  from  Taxation  lands 
granted  to  a  soldier  or  his  heirs  while  held  by 
the  patentee  or  his  heirs.  The  court  said 
that  "  the  word  patent,  as  here  used,  refers  to 
the  title  given  by  ihe  government  for  the  land 
selected  by  the  soldier."  Sands  v.  Adams 
County,  11  Iowa  579. 
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Definitions 


Child,  vol.21,  p.  1034;  Pedigree, /w//  and  see  Legitimacy — Legitimate, 
vol.  18,  p.  823. 

PATH.  —  See  note  1. 

PATIENT.  (See  also  the  title  Physicians  and  Surgeons,  post.)  —  See 
note  2. 

PATRIMONY.  —  Property  received  from  one's  father  or  ancestors.3 

PATROLMAN.  —  See  note  4. 

PATRONAGE  —  PATRONIZE.  —  See  note  5. 

PATTERN.  —  See  note  6. 

PAUPER.  (See  also  the  title  Poor  and  Poor  Laws,  post)  —  A  pauper  is 
defined  as  a  poor  person;  especially,  one  so  indigent  as  to  depend  on  charity 
for  maintenance,  or  one  supported  by  some  public  provision.7  Technically, 
it  is  said,  the  term  "  pauper  "  means  only  a  person  receiving  aid  and  assistance 
from  the  public  under  a  provision  made  by  law  for  the  support  and  mainte- 
nance of  the  poor.8  But  a  wider  signification  than  this  is  sometimes  given  to 
the  term.9 


1.  Path  in  Sense  of  Road.  —  Singleton  v.  Road 
Com'rs,  2  Nott  &  M.  (S.  Car.)  527. 

Private  Paths.  (See  also  the  title  Private 
Ways.)  —  By  early  legislation  in  Smith  Caro- 
lina a  distinction  was  recognized  between 
private  paths  and  public  highways.  In  Nash 
v.  Peden,  1  Spears  L.  (S.  Car.)  20,  it  was  said: 
"  These  private  paths  have  not  been  supposed 
to  be  individual  roads  or  private  ways,  but,  as 
is  said  in  Withers  v.  Road  Com'rs,  3  Brev. 
(S.  Car.)  85  (see  State  v.  Mobley,  1  McMull.  L. 
(S.  Car.)  47),  neighborhood  ways,  '  not  com- 
monly used  by  others  than  the  people  of  the 
neighborhood  where  they  are,  although  they 
may  be  used  by  any  one  who  may  have  occa- 
sion to  do  so.'  "  See  also  Singleton  v.  Road 
Com'rs,  2  Nott  &  M.  (S.  Car.)  527. 

2.  Patient.  —  A  statute  provided  that  a  phy- 
sician should  not  be  allowed  to  disclose  any 
information  which  he  acquired  in  attending  a 
patient  unless  expressly  allowed  by  the  patient 
to  do  so.  It  was  held  that  the  word  patient, 
in  this  connection,  included  a  person  under 
disability,  such  as  an  infant,  a  lunatic,  etc. 
Corey  v.  Bolton,  (Supm.  Ct.  App.  T.)  31  Misc. 
(N.  Y.)  138.  And  see  the  title  Privileged 
Communications. 

3.  Patrimony.  —  And.  L.  Diet. 
In  Green  v.  Giles.  5  Ir.  Ch.  25,  it  was  held 

lhat patrimony  was  not  necessarily  restricted 
to  propertv  derived  directly  from  a  father. 

4.  Patrolman.  (See  also  Police,  post.) — In 
State  v.  Walbridge,  153  Mo.  200,  in  construing 
a  statute  providing  for  the  organization  of  a 
police  force,  the  court  said-  "  It  is  also  evi- 
dent that  the  person  designated  by  the  word 
patrolman,  as  used  in  the  statement  of  facts, 
is  included  within  the  term  '  policeman.'  and 
not  within  the  term  '  police  officer,'  as  used  in 
the  statute;  and  that  under  the  statute  a  turn- 
key is  a  police  officer,  as  distinguished  from 
a.  patrolman  or  policemai." 

Roundsman.  —  In  People  v.  Roosevelt,  5  N. 
Y.  App.  Div.  169,  it  was  held  that  in  the  New 
York  police  force,  as  organized  in  1896,  there 
was  no  such  rank  as  that  of  roundsman,  sepa- 
rate and  distinct  from  the  position  of  patrol- 
man, recognized  by  law. 

5.  Patronize. —  In  Raymond  v.  People,  9  111. 
App.  344,  the  court  said:  "  The  primary  mean- 
ing of  the  verb  patronize  is  '  to  act  as  patron 
toward.'    *    *    *    The  patrons  of  the  house. 


within  the  meaning  of  the  law,  are  those  who 
go  there  in  the  character  of  purchasers,  to  be 
accommodated  and  entertained." 

Patronage.  —  A  statement  that  a  loose  woman 
"  is  under  the  patronage  of  a  man  named  is  a 
technical  statement  that  she  is  supported  by 
him  for  the  purpose  of  sexual  indulgence." 
More  v.  Bennett,  48  N.  Y.  475.  ' 

6.  Patterns  Held  to  Be  Tools.  —  See  the  title 
Fire  Insurance,  vol.  13,  p.  115. 

In  the  English  Patents,  Designs,  and  Trademarks 
Act  of  iSg3,  pattern  was  held  to  include  shape, 
configuration,  or  ornament.  Heath  v.  Rolla- 
son,  (1898)  A.  C.  499,  affirming  In  re  Rollason's 
Registered  Design,  ( rJBgS)  1  Ch.  237. 

7.  Pauper.  —  Hoffen's  Estate,  70  Wis.  526; 
Saukville  v.  Grafton,  68  Wis.  196.  See  also 
Overseers  of  Poor  v.  Overseers  of  Poor,  8  N. 
J.  L  67. 

Pauper  Distinguished  from  Poor  Man  Not  in 

Destitute  Condition.  —  See  Rhine  v.  Sheboygan, 
82  Wis.  354. 

Person  with  Contagious  Disease  Receiving  Aid 
from  County  Not  Pauper.  —  Sweetwater  County 
v.  Carbon  County,  6  Wyo.  254. 

One  Who  Has  Supported  Himself  until  His  Last 
Sickness,  and  has  never  had  occasion  to  ask  or 
receive  charity,  is  not  a  pauper,  although 
without  money  or  property  with  which  to  pay 
the  expense  of  that  sickness.  Lander  County 
v.  Humboldt  County,  21  New  415. 

8.  Technical  Meaning.  —  Opinion  of  Justices, 
11  Pick.  (Mass.)  540;  Oakham  p.  Sutton,  13 
Met.  (Mass.)  192,  Cordova  v.  Le  Sueur  Center, 
78  Minn.  37.  See  also  Kirk  v.  Brazos  County, 
73  Tex.  60. 

9.  Statute  Providing  for  Support  by  Kindred.  — 

In  construing  a  statute  of  this  kind,  the  coutt 
said  that  the  word  pauper  did  not  necessarily 
imply  a  person  who  had  actually  received 
support  from  the  town,  but  might  include  poor 
and  indigent  persons  standing  in  need  of  relief, 
and  poor  persons  likely  to  become  charge- 
able. Walbridge  v.  Walbridge,  46  Vt.  625. 
See  also  the  title  Poor  and  Poor  Laws, 
post,  the  section  on  Support  of  Pauper  by 
Kindred. 

Pauper  and  Poor.  —  In  Hoffen's  Estate.  70 
Wis.  526,  it  was  said  that  the  words  pauper 
and  "  poor  "  had  nearly  the  same  meaning. 
Compare  Sweetwater  County  v.  Carbon  Count)', 
6  Wyo  254. 
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PAVE  —  PAVEMENT  PAVING,  ETC.  (See  also  the  titles  SPECIAL  AS- 
SESSMENTS; Streets  and  Sidewalks.)  —  To  pave  is  to  lay  or  cover  with 
stone,  brick,  or  other  material  so  as  to  make  a  firm,  level,  or  convenient  sur- 
face for  horses,  carriages,  or  persons  on  foot  to  travel  on  ;  to  floor  with  brick, 
stone,  or  other  material;  as,  to  pave  a  street;  to  pave  a  court.'  Any  sub- 
stance which  is  spread  upon  a  street  so  as  to  form  a  compact,  hard,  or  level 
surface  or  floor  may  be  properly  designated  as  pavement.*  Paving  is  defined 
to  be  the  laying  of  streets  with  pavement.3 

Of  What  Substance  Formed.  —  A  pavement  is  not  limited  to  uniformly  arranged 
passes  of  solid  material,  as  blocks  of  wood,  brick,  or  stone,  but  it  may  be  .is 
well  formed  of  pebbles  or  gravel  or  other  hard  substance  which  will  make  a 
compact,  even,  hard  way  or  floor.4 

Grading.  —  While  the  terms  "  pave  "  and  "paving"  include  preparing  the 
surface  for  laying  the  pavement,5  they  do  not  include  substantial  grading.6 

Repaying.  —  The  power  to  compel  property  owners  to  pave,  generally  extends 
to  compelling  them  to  repave  when  required  by  the  municipal  authorities.  In 
other  words,  the  term  "paving"  is  held  to  include  repaying.7 

PAVING  TILES.  —  See  note  8. 


1.  Pave.  —  Buell  v.  Ball,  20  Iowa  290;  Cedar 
Rapids  v.  Cedar  Rapids,  etc.,  R.  Co.,  108  Iowa 
409;  Warren  v.  Henly,  31  Iowa  36;  Morse  v. 
West  Port,  no  Mo.  507;  Harrisburg  v.  Segel- 
baum,  151  Pa.  St.  180. 

2.  Lilienthal  v.  Yonkers,  6  N.  Y.  App.  Div. 
13S,  affirmed  154  N.  Y.  766. 

Nicholson  Pavement  —  Sufficiency  of  Description 
in  Ordinance.  —  See  Steckert  v.  East  Saginaw, 
22  Mich.  112;  Dean  v.  Borchsenius,  30  Wis.  236. 

3.  Ten  Eyck  v.  Albany,  65  Hun  (N.  Y.)  197, 
affirmed  141  N.  Y.  588. 

Bridges.  —  In  Cedar  Rapids  v.  Cedar  Rapids, 
etc.,  R.  Co.,  108  Iowa  406,  it  was  held  that  the 
undertaking  of  a  street-railroad  company  to 
pave  the  space  between  its  rails  on  streets 
occupied  by  its  road  did  not  charge  it  with 
any  part  of  the  expense  of  reflooring  a  bridge 
on  such  a  street. 

"  Building  "  Has  Been  Held  to  Include  Paving 
in  a  statute  authorizing  the  buildingof  streets. 
Morse  v.  West  Port,  no  Mo.  507. 

Laying  Crosswalk  Held  to  Be  Paving.  —  Wil- 
liams v.  Detroit,  2  Mich.  577,  Matter  of  Burke, 
62  N.  Y.  224.  See  also  Matter  of  Phillips,  60 
N.  Y.  16 

Curbing  Held  to  Be  Part  of  Pavement.  —  Wil- 
liams v.  Detroit,  2  Mich.  577.  See  also  Steck- 
ert v.  East  Saginaw,  22  Mich.  104;  Schenley 
v.  Com.,  36  Pa.  St.  29;  McNair  v.  Ostrander, 
1  Wash.  116.  But  see  McAllister  v.  Tacoma, 
9  Wash.  272. 

Customary  Paving. —  In  Wistar  v.  Phila- 
delphia, 80  Pa.  St.  511,  it  was  said:  "  What 
would  any  one  ordinarily  understand  is  meant 
by  pawing  streets  at  the  expense  of  the  owners 
of  the  ground  fronting  thereon  ?  Clearly  that 
paving  which  is  customary." 

Flagging  Held  to  Be  Species  of  Paving.  —  See 
Flagging,  vol.  13,  p.  681. 

Construction  of  Gutters  Included  in  Term  "  Pav- 
ing." —  Warren  v.  Henly,  31  Iowa  31 ;  Williams 
v.  Detroit,  2  Mich.  577;  Huidekoper  v.  Mead- 
ville,  83  Pa.  St.  158;  McNair  v.  Ostrander,  1 
Wash.  116. 


4.  Of  What  Substance  Formed.  —  St.  John  v. 
Hoopel,  15  Q  B.  D.  652;  Little  Rock  v.  Fitz- 
gerald, 59  Ark.  499;  Board  of  Public  Works 
v.  Hayden,  13  Colo.  App.  36,  Burnham  v. 
Chicago,  24  III.496;  Harrisburg  v.  Segelbaum, 
151  Pa.  St.  180;  McNair  v.  Ostrander,  1  Wash, 
no.  Compare  Lilienthal  v.  Yonkers,  6  N.  Y. 
App.  Div.  138,  affirmed  154  N.  Y.  766,  where, 
however,  the  question  arose  under  a  city  char- 
ter which  made  a  distinction  between  gravel- 
ing and  paving. 

A  General  Power  to  Cause  Streets  to  Be  Paved, 
graded,  or  macadamized  includes  authority  to 
cause  the  construction  of  sidewalks  of  plank 
or  other  matetials.  Burlington,  etc.,  R.  Co. 
v.  Spearman,  12  Iowa  112. 

Macadamizing.  —  See  Macadamize,  vol.  ig, 
p.  603,  and  Lilienthal  v.  Yonkers,  6  N.  Y.  App. 
Div.  138,  affirmed  154  N.  Y.  766. 

Paving  and  Macadamizing  Sometimes  Distin- 
guished.—  See  State  v.  District  Ct.,  33  Minn. 
164;  Leake  v.  Philadelphia,  150  Pa.  St.  643,  10 
Pa.  Co.  Ct.  263. 

5.  Preparing  Surface.  —  Little  Rock  v.  Fitz- 
gerald, 59  Ark.  500;  Buell  v.  Ball,  20  Iowa 
290;  Steckert  v.  East  Saginaw,  22  Mich.  112; 
Williams  v.  Detroit,  2  Mich.  577;  McNair  v. 
Ostrander,  1  Wash.  no. 

6.  Substantial  Grading.  —  Little  Rock  v.  Fitz- 
gerald, 59  Ark.  500;  Fort  St.,  etc.,  R.  Co.  v. 
Schneider,  15  Mich.  74. 

7.  Repaving.  —  Gurnee  v.  Chicago,  40  111. 
165;  Farrar  v.  St.  Louis,  80  Mo.  392;  Morley 
v.  Carpenter,  22  Mo.  App.  640;  McCormack  v. 
Patchin,  53  Mo.  33,  14  Am.  Rep.  440;  Wistar 
v.  Philadelphia,  80  Pa.  St.  511. 

But  in  Ten  Eyck  v.  Albany,  65  Hun  (N.  Y.) 
197,  affirmed  141  N.  Y.  588,  it  was  held  that 
the  term  paving  as  used  in  a  lease  provid- 
ing that  the  lessee  should  pay  taxes  and 
assessments  for  paving  did  not  include  re- 
paving. 

8.  Paving  Tiles  —  Revenue  Laws.  —  See  U,  S. 
v.  Davis,  12  U.  S.  App.  58,  and  see  the  title 
Revenue  Laws. 
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PAWN  AND  PAWNBROKER. 


I.  Definitions,  508. 

II.  Delivery  of  Article  Pawned  to  Person  Presenting  Ticket,  508. 

III.  Police  Regulations,  509. 

IV.  Usury,  509. 

V.  Rights  of  Pawnbroker,  509. 

CROSS-REFERENCES. 

See  the  titles  BAILMENTS,  vol.  ,3,  p.  732;  FLEDGE  AND  COLLATERAL 

SECURITY,  post;  USUR  Y. 

I.  Definitions.  —  a  Pawn  is  a  bailment  of  goods  by  a  debtor  to  his  creditor, 
to  be  kept  by  him  until  his  debt  is  discharged.1 

A  Pawnbroker  is  one  whose  business  it  is  to  lend  money,  usually  in  small 
sums,  upon  pawn  or  pledge.3 

II.  Delivery  of  Article  Pawned  to  Person  Presenting  Ticket.  —  Where 
a  person  who  has  had  many  transactions  with  a  pawnbroker  acquiesces  when 
the  latter  on  several  occasions  delivers  the  pledge  to  other  persons  presenting 
the  pawn  ticket,  the  pawnbroker  has  implied  authority  to  deliver  the  pledge 
to  the  person  in  possession  of  the  ticket,  and  in  the  absence  of  a  revocation 
of  such  authority  or  of  bad  faith  on  the  part  of  the  pawnbroker,  the  latter  is 
not  liable  to  the  pledgor  for  delivering  the  pledge  to  a  person  who  obtains 
possession  of  the  ticket  after  it  has  been  lost  by  the  pledgor.3 


1.  Pawn  Defined.  —  Donald  v.  Suckling,  L. 
R.  1  Q.  B.  594.,  quoting  Jones  on  Bailments 
118,  36.  See  also  Lobban  v.  Garnett,  9  Dana 
(Ky  )  390;  Owens  v.  Kinsey,  7  Jones  L.  (52  N. 
Car.)  246;  Johnson  v.  Smith,  ir  Humph. 
(Tenn.)  398;  National  Bank  v.  Winston,  5 
Baxt.  (Tenn.)  68S;  Hurst  v.  Jones,  10  Lea 
(Tenn.)  14;  Surberw.  McClintic,  10  W.  Va.  242. 

A  pawn  is  a  bailment  of  personal  property 
as  security  for  some  debt  or  engagement. 
Siory  on  Bailments  (gth  ed.),  §  286;  2  Kent's 
Com.  577;  Russell  v.  Fillmore,  15  Vt.  136.  See 
also  Coggs  v.  Bernard,  2  Ld.  Raym.  913,  and 
the  litle  Pledge  and  Collateral  Security, 
post. 

It  is  said  lhat  a  pawn  may  be  given  as  secur- 
ity for  any  other  engagement  as  well  as  for  the 
payment  of  a  debt.  Surber  v.  McClintic,  10 
VV.  Va.  242;  Story  on  Bailments  (9th  ed.),  §  286. 

Pawn  or  Pledge  Distinguished  from  Chattel 
Mortgage.  —  See  the  title  Chattel  Mortgages, 
vol.  5,  p.  950. 

2.  Pawnbroker.  —  Bouv.  L.  Diet.  See  also 
St.  Paul  v.  Lytle,  69  Minn,  r,  upholding  a  city 
ordinance  denning  a  pawnbroker. 

Pawnbrokers  Distinguished  from  Brokers.  — 
Pawnbrokers  are  an  entirely  separate  and  dis- 
tinct class  from  brokers.  A  broker  is  an  agent 
who  acts  in  the  name  of  his  employer,  and 
without  possession  of  the  property  involved 
in  his  negotiations,  and  who  receives  as  com- 
pensation a  commission  called  "  brokerage." 
A  pawnbroker  is  not  an  agent,  acts  in  his  own 
name,  always  takes  possession  of  the  property, 


and  charges  no  brokerage.  It  follows  that  a 
license  tax  for  brokers  does  not  affect  pawn- 
brokers.   Shaul  v.  Charlotte,  118  N.  Car.  733. 

Criminal  Prosecution  for  Carrying  On  Pawn- 
broker's Business  Without  Conforming  to  Law.  — 
See  Philipsbuig  v.  Weinsiein,  21  Mont.  146, 
where,  in  a  prosecution  for  carrying  on  the 
business  without  a  municipal  license,  the  de- 
fendant's attempt  to  convert  the  loans  on 
deposit  into  conditional  sales  failed;  Heilzel- 
man  v.  State,  (Tex.  Crim.  1894)  26  S.  W.  Rep. 
729,  a  prosecution  for  a  breach  of  the  Texas 
pawnbrokerage  law. 

3.  Johnson  v.  Praeger,  59  N.  Y.  App.  Div. 
339- 

The  Provision  of  the  English  Pawnbrokers'  Act, 
1872,  giving  indemnity  to  the  pawnbroker  if 
he  delivers  a  pledge  to  the  person  who  pro- 
duces the  pawn  ticket  therefor,  does  not  affect 
the  rights  of  the  owner  of  property  pledged 
against  his  will.  Singer  Mfg.  Co.  v.  Clark,  5 
Ex.  D.  37. 

If  a  Person  Who  Has  Lost  His  Pawn  Ticket  ob- 
tains a  duplicate  from  the  pawnbroker,  makes 
the  declaration  required  by  the  act  before  a 
magistrate,  and  shows  the  declaration  to  the 
pawnbroker,  he  is  not  bound  to  redeem  im- 
mediately, but  may  do  so  at  any  time  when  he 
was  entitled  to  do  so  under  the  original  con- 
tract, and  the  pawnbroker  cannot  in  the  mean- 
time deliver  the  property  to  one  presenting  the 
original  ticket.  Burslem  v.  Atten borough,  L. 
R.  S  C.  P.  122. 

The  Sale  of  a  Pawn  Ticket  is  a  "  commercial 
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III.  Police  Regulations.  —  While  the  business  of  pawnbroker  is  legiti- 
mate, in  the  absence  of  any  statute  controlling,  no  inalienable  right  exists  to 
carry  it  on  without  complying  with  those'  provisions  and  restrictions  which 
the  legislative  power  of  the  state  has  seen  fit  to  require.* 

Municipal  Corporations.  —  In  the  absence  of  statute,  a  municipal  corporation 
has  no  power  to  regulate  pawnshops.2  But  a  municipality  may  be  authorized 
by  statute  to  license.3 

Books  —  Report  to  Police.  —  In  a  number  of  cities  ordinances  have  been  enacted 
requiring  piwnbrokers  to  keep  at  their  places  of  business  books  in  which  they 
must  enter  a  description  of  all  personal  property  pawned,  and  the  time  when  it 
was  received,  together  with  the  name  and  description  of  the  person  by  whom 
left;  and  either  to  submit  such  book  to  the  inspection  of  the  police  on  demand 
or  to  make  out  and  deliver  daily  to  the  superintendent  of  the  police  a  copy  of 
the  transactions  of  the  day.  Such  ordinances  have  been  held  to  be  reasonable 
and  a  constitutional  exercise  of  the  police  power.4 

IV.  Usury.  —  The  interest  which  a  pawnbroker  may  receive  in  return  for  a 
loan  is  generally  regulated  by  statutes,  which  also  fix  certain  penalties  for  the 
exaction  of  usury.5 

V.  Rights  of  Pawnbroker — sale  of  Thing  Pawned.  —  A  pawn  being  but  a 
species  of  pledge,  the  pawnbroker  may,  upon  the  default  of  the  pawnor,  at 
the  expiration  of  the  credit  fixed  on,  sell  the  property  pledged,  subject 
to  the  restrictions  placed  upon  an  ordinary  pledgee,0  unless  the  rights  of 


transaction;"  and  a  purchaser  in  pood  faith 
from  the  bearer  who  takes  out  the  object 
pledged  cannot  be  dispossessed  thereof  by  the 
owner  without  an  offer  by  Ihe  latter  to  repay 
the  amount  paid  by  the  purchaser.  Sauve  v. 
Despras,  17  Quebec  Super.  Ct.  453. 

1.  Police  Power.  —  Grand  Rapids  v.  Braudy, 
105  Mich.  670,  55  Am.  St.  Rep.  472.  And  see 
in  general  the  title  Police  Power,  post. 

Invalid  Police  Regulation.  —  A  police  regula- 
tion of  the  District  of  Columbia  prohibited  the 
redemption  of  pawned  property  by  its  owner 
within  twenty-four  hours  after  the  time  of 
pawning.  This  vvas  held  not  to  be  a  regula- 
tion of  the  business  of  pawnbrokers,  but  an 
interference  with  the  owner's  right  of  prop- 
erty, and  hence  to  be  invalid.  Fulton  v. 
District  of  Columbia,  2  App.  Cas.  (D.  C.) 
431- 

English  Statute  Requiring  License  Construed.  — 

(Pawnbrokers'  Act,  1872)  Reg.  v.  Inland  Reve- 
nue Com'rs,  (1891)  1  Q.  B.  485. 

2.  Regulation  by  Municipalities.  —  State  v. 
Itzcovitch,  49  La.  Ann.  366,  62  Am.  St.  Rep. 
648. 

A  Municipality  Cannot  Demand  a  License  from 
Pawnbrokers  in  the  absence  of  a  statute  declar- 
ing the  business  unlawful,  or  conferring  on 
municipal  authorities  the  power  to  do  so.  Shu- 
man  v.  Ft.  Wayne,  127  Ind.  109.  And  see 
generally  the  title  Occupation,  Business,  and 
Privilege  Taxes,  vol.  21,  p.  782;  Ordinances, 
vol.  21,  p.  952. 

3.  May  License  under  Statute.  —  Soloman  v. 
Denver,  12  Colo.  App.  179;  Phillips  v.  Atlanta, 
78  Ga.  774;  Van  Baalen  v.  People,  40  Mich. 
258;  Grand  Rapids  v.  Braudy,  105  Mich.  670, 
55  Am.  St.  Rep.  472;  St.  Joseph  v.  Levin,  128 
Mo.  558,  49  Am.  St.  Rep.  577. 

City  ordinances  on  this  subject  must,  of 
course,  conform  to  the  general  rules  regulat- 
ing the  validity  of  ordinances.  See  the  title 
Ordinances,  vol.  21,  p.  943. 


License  upon  Conditions.  —  In  Launder  v.  Chi- 
cago, in  111.  291,  53  Am.  Dec.  625,  it  was  held, 
under  a  statute  authorizing  cities  to  license, 
tax,  regulate,  suppress,  or  prohibit  pawn- 
brokers, that  a  city  had  power  to  regulate  or 
wholly  prohibit  and  suppress  the  business,  and 
that  if  a  city  granted  a  license  it  might  impose 
such  conditions  and  burdens  as  it  might  see 
fit.  See  also  Kuhn  v.  Chicago,  30  111  App  203; 
St.  Paul  v.  Lytle,  69  M  nn.  1. 

4.  Books  —  Report  to  Police. —  Launder  v. 
Chicago,  in  111.  291,  53  Am.  Rep.  625;  Shu- 
man  v.  Ft.  Wayne,  127  Ind.  109;  Kansas  Citv 
v.  Gamier,  57  Kan.  412;  Grand  Rapids  v. 
Braudy,  105  Mich.  670,  55  Am.  St.  Rep.  472; 
St.  Joseph  v.  Levin,  128  Mo.  588,  49  Am.  St. 
Rep.  577. 

5.  Actual  Receipt  of  Unlawful  Interest.  —  A 

Connecticut  statute  provided  that"  pawnbrok- 
ers are  prohibited  from  taking  or  receiving, 
directly  or  indirectly,  more  than  twenty-five 
per  cent,  per  annum  for  Ihe  use  of  money 
loaned  on  personal  property:  "  and  another 
section  provided  a  penalty  for  a  violation  of 
the  statute.  It  vvas  held  that  the  pawnbroker, 
to  make  himself  liable,  must  have  aclually 
received  the  unlawful  interest,  and  lhat  de- 
manding ii  after  receiving  the  property,  or 
charging  it  on  an  account  book,  was  not 
enough.  Hallenbeck  v.  Get?.,  63  Conn.  385. 
See  also  the  title  Usury. 

Pledgor  Recovering  Possession  of  Property.  —  In 
Jackson  v.  Schawl,  29  Cal.  267,  it  was  held  thai 
where  a  pawnbroker  exacted  a  higher  rate  of 
interest  than  allowed  by  law,  the  pledgor  could 
recover  possession  of  the  property  pawned  by 
tender  of  the  amount  of  the  debt  wilh  interest 
at  the  highest  rate  which  the  pawnbroker  was 
allowed  to  charge.  See  also  Hilgert  v.  Levin, 
72  Mo.  App.  48. 

6.  See  Pigot  v.  Cubley,  15  C.  B.  N.  S.  702; 
Carter  71.  Wake,  4  Ch.  D.  605;  and  the  title 
Pledge  and  Collateral  Security,  post. 
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Rights  of  Pawnbroker.  PA  IV N  AND  PA  WNBROKER  — 


PA  Y. 


Definition. 


pawnbrokers  are  regulated  by  peculiar  statutes.1 

Cases  on  Certain  Other  Rights  of  the  Pawnbroker  are  given  in  the  note.2 

PAY  —  PAYABLE  —  PAID.  (See  also  the  titles  Bills  of  Exchange 
ETC.,  vol.  4,  p.  65  ;  PAYMENT,  post.)  —  To  pay  is  to  discharge  a  debt  by 
payment ; 3  to  discharge  an  obligation  by  a  performance  according  to  its 
terms  or  requirements.*  The  word  "payable"  is  a  descriptive  word  mean- 
ing capable  of  being  paid ;  suitable  to  be  paid ;  admitting  or  demanding 
payment;  justly  due;   legally  enforceable.5    "  Pay "  as  a  noun  is  used  in 


1.  Sale.  —  By  the  English  Pawnbrokers'  Act, 
1872  (35  &  36  Vict.,  c.  93),  §  19,  "  a  pledge 
pawned  for  above  ten  shillings  shall,  when 
disposed  of  by  the  pawnbroker,  be  disposed  of 
by  sale  by  public  auction,  and  not  otherwise. 
*  *  *  A  pawnbroker  may  bid  for  and  pur- 
chase at  a  sale  by  auction,  made  or  purporting 
to  be  made  under  this  act,  a  pledge  ^pawned 
with  him;  and  on  such  purchase  he  shall  be 
deemed  the  absolute  owner  of  the  pledge  pur- 
chased." It  was  held  that  no  property  is 
given  to  the  purchasing  pawnbroker  by  this 
section  as  against  the  true  owner  of  property 
fraudulently  pledged;  it  applies  only  as  be- 
tween the  pawnbroker  and  the  pawnor.  Bur- 
rows v.  Barnes,  82  L.  T.  N.  S.  721. 

Recovery  of  Balance  Due  After  Sale.  — ■  In  Jones 
v.  Marshall,  24  Q.  B.  D.  269,  it  was  held  that 
a  "  special  contract"  pawn  ticket,  under  the 
English  Pawnbrokers'  Act,  1872,  §  24,  does 
not  exclude  the  common-law  right  of  a  pawn- 
broker to  recover  the  balance  due  to  him  after 
sals  of  the  pledge  for  less  than  the  amount  of 
the  debt. 

2.  Conviction  of  Larceny.  —  A  person  wrong- 
fully pawning  with  a  pawnbroker  the  goods  of 
another  person  who  subsequently  recovers  the 
goods  is  liable  to  proceedings  under  the  Pawn- 
brokers' Act,  1872,  §  33,  at  the  instance  of  the 
pawnbroker,  notwithstanding  that  he  has 
previously  been  convicted  of  larceny  of  the 
goods.  Pickford  v.  Corsi,  (1901)  2  K.  B.  212, 
70  L.  J.  K.  B.  710. 

Suspicion  of  Larceny.  —  In  Howard  v.  Clarke, 
20  Q.  B.  D.  558,  it  was  held,  under  a  statute 
providing  that  a  pawnbroker,  if  he  reasonably 
suspected  that  the  article  offered  for  pawn  had 
been  stolen,  might  detain  the  person  so  offer- 
ing the  article,  or  the  article  itself,  and  deliver 
either  of  them  into  the  custody  of  a  constable, 
that  the  question  whether  the  defendant  rea- 
sonably suspected  the  article  offered  for  pawn 
to  have  been  stolen  was  for  the  judge. 

3.  To  Pay.  —  See  the  title  Payment,  post. 

4.  Tolman  v.  Manufacturers'  Ins.  Co.,  1 
Cush.  (Mass.)  76. 

To  pay  is  to  discharge  a  debt  either  in  money 
or  in  goods  by  the  creditor's  consent.  Beals 
-'.  Home  Ins.  Co  ,  36  N.  Y.  522,  affirming  36 
Barb.  (N.  Y.)  614.  See  also  Farmersville  First 
Nat.  Bank  v.  Greenville  Nat.  Bank,  S4  Tex. 
40;  Strawberry  Valley  Cattle  Co.  v.  Chipman, 
13  Utah  463. 

A  Direction  tn  a  Will  to  "  Pay  All  Just  Debts  " 
gives  no  right  to  a  creditor  who  has  nssjlected 
the  legal  proof  of  his  claim  until  barred  bv  the 
statute  of  nonclaim  and  until  after  the  estate 
has  been  finally  settled  and  ihe  administrai ion 
closed.  Collamore  v.  Wilder,  19  Kan.  67.  See 
also  the  tide  Debts  of  Decedents,  vol.  S.  p. 
1062. 


Expressions  Held  to  Create  Promise  to  Pay.  — 

"  This  is  to  certify  that  we  are  bound  to  Thos. 
Milner  in  ihe  sum  of  eighty  dollars."  Milner 
v.  Bainton,  1  Harr.  (Del.)  144. 

"  I  will  see  you  paid."  Jolly  v.  Walker,  26 
Ala.  701. 

See  also  the  title  Bills  of  Exchange,  etc., 
vol.  4,  p.  82. 

Give  in  the  Sense  of  Pay.  —  See  Franklin  v. 
Slate,  12  Md.  248.  and  see  Give,  etc.,  vol.  14, 
p.  1070. 

Forfeit  in  the  Sense  of  Pay. — See  Forfeit  — 
Forfeiture,  vol.  13,  p.  1077,  note. 

Order  to  Pay  Money  —  Construction.  —  An  order 
by  a  defendant  in  execution  to  the  sheriff  10 
pay  the  surplus  after  sale  to  the  defendant's 
son,  there  being  no  consideration  expressed  ot 
shown,  is  not  an  assignment  of  such  surplus, 
but  merely  creates  an  authority  in  the  son  to 
receive  the  money.  Robinson  v.  Tipton,  31 
Ala.  611;  Clayton  v.  Fawcett,  2  Leigh  (Va.) 
23. 

5.  Payable.  —  Webster's  Diet.,  followed  in 
Farmersville  First  Nat.  Bank  v.  Greenville 
Nat.  Bank,  84  Tex.  40. 

"Payable"  in  Certificate  of  Deposit  of  Money 
Imports  Promise. — See  the  title  Bills  of  Ex- 
change, etc.,  vol.  4,  p.  82;  Certificates  of 
Deposit,  vol.  5,  p.  803  et  seq. 

The  Word  "  Payable  "  Used  in  Connection  with 
the  Acknowledgment  of  a  Deposit  of  Something 
Else  than  Money  cannot  be  held  necessarily  to 
be  the  equivalent  of  an  express  promise  to  pay 
any  sum  of  money.  Farmersville  First  Nat. 
Bank  v.  Greenville  Nat.  Bank,  84  Tex.  40, 
where  the  deposit  was  in  checks.  See  also 
Easton  v.  Hyde,  13  Minn.  90,  where  the  de- 
posit was  expressed  to  be  payable  in  bonds. 

Meaning  "to  Be  Paid."  —  "  The  word  payable, 
when  used  in  commercial  transactions  and  in 
instruments  like  the  one  in  suit,  means  '  to  be 
paid,'  rather  than  '  which  ma)'  be  paid.'  " 
Johnson  v.  Dooley.  65  Ark.  31.  See  also 
Bower  v.  Hodges,  13  C.  B.  765,  76  E.  C.  L.  765; 
Williams  v.  Sims,  22  Ala.  516;  Dungan  v.  Hen- 
derlite,  21  Gratt.  (Va.)  156. 

"  Due  "  and  "  Payable  "  Synonymous.  —  See 
Due,  vol.  10,  p.  278. 

Payable  When  in  Funds.  —  Where  a  bill  is  ac- 
cepted "  payable  when  in  funds,"  the  burden 
is  upon  the  plaintiff  to  show  that  the  acceptors 
were  in  funds.  Mason  v.  Graff,  35  Pa.  Si. 
448.  See  also  the  title  Bills  of  Exchange, 
etc.,  vol.  4,  pp.  225,  230. 

Payable  as  Convenient.  —  A  written  contract 
containing  a  provision  that  a  certain  sum 
shall  be  payable  as  convenient  cannot  be  con- 
strued so  that  it  shall  not  be  payable  at  all. 
but  is  only  an  extension  of  credit.  Black  v. 
Bachelder,  120  Mass.  171. 

As  to  such  expressions  construed  as  giving 
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the  sense  of  salary  or  wages.1 

Payment  in  Something  Else  than  Monoy. —  The  word  "  pay,"  while  often  in  com- 
mercial transactions  meaning  satisfaction  in  money,  has  a  much  wider  signifi- 
cance in  its  ordinary  usage,  and  includes  satisfaction,  discharge,  compensation.2 


a  reasonable  time  to  the  promisor,  see  the 
title  last  cited,  vol.  4,  p.  92. 

"Payable  in  One  or  Two  Years  is  not  an  un- 
common form  of  expression  in  memoranda  of 
agreements  and  other  writings,  and  is  always 
understood  to  mean  at  the  expiration  of  one 
and  two  years  respectively."  Allentown 
School  Dist.  v.  Derr,  115  Pa.  St.  446. 

"Payable"  or  "To  Be  Paid "  Is  Construed  as 
Equivalent  to  Vested  in  many  cases  where  a 
bequest  is  given  to  one  for  life  and  after  his 
decease  to  his  children  at  majority  or  mar- 
riage, with  a  gift  over  if  any  of  them  die  before 
their  share  becomes  j>ayabic;  and  his  or  her 
shara  is  held  to  be  vested  on  the  attainment  of 
majority  or  marriage  during  the  life  of  the 
legatee  for  life,  though  he  or  she  subsequently 
predeceases  such  legatee.  2  Jarman  on  Wills 
(6th  ed.)  1613;  Martineau  v.  Rogers,  8  De  G. 
M.  &  G.  32S,  25  L.  1.  Ch.  398;  Havdon  v.  Rose, 
L.  R.  10  Eq.  224;  Emperor  v.  Rolfe,  1  Ves. 
208;  Mocata  v.  Linds,  9  Sim.  56.  Compare 
In  re  Wilmott,  L.  R.  7  Eq.  532.  See  further 
the  title  Wills. 

Where  a  father,  by  will,  created  a  fund  in 
trust,  the  income  to  be  used  for  the  support  of 
a  son,  and  the  trustees,  when  they  deemed 
it  prudent,  to  pay  the  principal  to  the  son  "  or 
his  heirs,"  it  was  held  that  the  son's  right  to 
the  principal  was  vested  and  must  be  paid  to 
his  representatives  at  his  death.  The  court 
said:  "The  ordinary  and  natural  significa- 
tion of  the  word  pay,  as  here  used,  is  to  render 
thu  which  is  due,"  Lippincott  v.  Slottsen- 
burg,  47  N.  J.  Eq.  27. 

Pay  —  Equitable  Conversion. —  A  direction  in 
a  will  that  in  a  certain  event  the  executors  are 
to  "  pay  and  apply  "  certain  realty  among  the 
survivors  of  a  class  does  not  work  a  conversion 
of  realty  into  personalty.  McDonell  w.  Mc- 
Donell,  14  Can.  L.  T.  123. 

Effect  of  Direction  to  Pay  Debts  on  Legacy  to 
Creditor  as  Satisfaction.  —  See  the  title  Legacies 
and  Devises,  vol.  18,  p.  770. 

Contracted  to  Be  Paid.  —  In  a  charter-party 
agreeing  to  pay  the  highest  sum  proved  to 
have  been  paid,  paid  mav  be  read  as  mean- 
ing "  contracted  to  be  paid."  Gether  v.  Cap- 
per. 15  C.  B.  696,  80  E.  C.  L.  696. 

"  Paid  to  Our  Satisfaction."  —  A  deed  contained 
the  clause:  "  in  consideration  of  our  support 
during  our  natural  lives  and  sixty  dollars  paid 
10  us  annually  to  our  satisfaction."  In  con- 
struing this  the  court  said:  "  We  think  the 
words  '  paid  to  our  satisfaction  '  have  refer- 
ence to  the  future  payments  to  be  made,  and 
cannot  be  construed  as  an  acknowledgment 
that  payment  had  then  been  made."  Gage  v. 
Hoyt,  58  Vt.  538. 

Paid  and  Settled.  —  In  Waters  v.  Creagh,  4 
Stew.  &  P.  (Ala.)  414,  it  was  said  "The 
words  paid  and  '  settled,'  when  used  in  com- 
mon conversation,  in  relation  to  a  debt,  are 
understood  equallv  as  conveying  the  idea  that 
the  debt  is  discharged." 

Paid-up  Capital.  —  In  Iowa  State  Sav  Bank 
V,  Burlington,  9S  Iowa  737,  the  words  "paid- 


up  capital  "  as  used  in  a  tax  statute  were  held 
to  include  surplus  money  and  credits  of  a  sav- 
ing  bank. 

Paid-up  Stock.  (See  also  the  title  STOCK  and 
Stockholders.) — In  construing  the  expres- 
sion, occurring  in  an  agreement,  "  shares  of 
paid-up  nonassessable  stock,"  it  was  held  that 
the  words  "  paid  up  "  were  precise  in  meaning, 
not  open  10  construction,  and  that  effect  must 
be  given  to  them.  San  Antonio  St.  R.  Co.  v. 
Adams,  87  Tex.  125.  See  also  Van  Cott  v. 
Van  Brunt,  82  N.  Y.  535. 

Refunded  in  the  Sense  of  Paid. —  Maynard 
v.  Mechanics'  Nat.  Bank,  1  Brews.  (Pa.)  484. 

Voter —  Payment  by  Another.  —  Where  a  stat- 
ute required  a  payment  of  rates  before  the 
person  could  become  a  voter  in  a  borough,  it 
was  held  that  from  the  words  "  unless  he  shall 
have  paid  "  it  was  inferred  that  the  voter  him- 
self must  pay,  and  that  payment  for  him  by 
another  would  not  satisfy  the  statute.  Reg. 
v.  Bridgnorth,  10  Ad.  &  El.  68,  37  E.  C.  L.  46. 
But  see  cases  in  the  United  States  in  the  title 
Elections,  vol.  10,  p.  594. 

1.  Persons  in  Military  Service.- — "Pay  is  a 
fixed  and  direct  amount  given  by  law  to  per- 
sons in  the  military  service,  in-consideration  of 
and  as  compensation  for  their  personal 
service."    Sherburne's  Case,  16  Ct.  CI.  496. 

Extra  Remuneration.  —  Where  a  policeman 
was  assigned  to  special  duty  for  which  he  re- 
ceived regularly  a  sum  additional  to  his  ordi- 
nary pay,  and  he  remained  on  such  duty  until 
his  retirement,  it  was  held  that  the  extra  re- 
muneration for  the  special  duty  formed  no 
part  of  his  pay  for  the  purposes  of  the  calcula- 
tion of  his  pension.  Upperton  v.  Ridley, 
(1900)  1  Q.  B  680. 

2.  Satisfaction,  Discharge.  —  Ex  p.  Bollands, 
21  Ch.  D.  543;  In  re  Johnston,  26  Ch.  D.  538; 
Ansley  v.  Cotton,  16  L.  J.  Ch.  55;  Forrest  v. 
Henry,  33  Minn.  437,  Cowgill  v.  Robberson, 
75  Mo.  App.  412;  Beals  v.  Home  Ind.  Co.,  36 
N.  Y.  522;  Marriner  v.  John  L.  Roper  Co.,  112 
N.  Car.  166, 

Bought  and  Paid  For.  —  An  Act  of  Congress 
(Feb.  28,  1891,  26  U.  S.  Stat,  at  L.  794)  pro- 
vided that  lands  occupied  by  Indians  who  had 
bought  and  paid  for  them  might  be  leased 
under  authority  of  the  secretary  of  the  inter  ioi . 
It  was  held  that  it  was  not  intended  by  Con- 
gress to  limit  the  words  "  bought  and  paid 
for  "  to  lands  which  had  been  actually  j>aid 
for  in  cash,  or  to  lands  which  had  been 
patented,  and  the  title  to  which  had  been 
actually  parted  with,  by  the  United  Stales; 
but  that  the  statute  and  those  words  should 
apply  to  all  lands  which  had  been  purchased 
by  the  Indians  either  by  the  payment  of  money 
or  by  exchange  or  surrender  of  the  possession 
of  other  property;  and  therefore  that  a  lease 
of  such  lands  in  conformity  with  the  statute 
was  valid.  Strawberry  Valley  Cattle  Co.  v. 
Chipman,  13  Utah  454.  And  see  the  title 
Indians,  vol.  16,  p  233. 

Town   Order.  —  A    Connecticut   statute  pro- 
vided that  all  damages  done  by  dogs  to  sheep, 
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PAYEE  —  PAYER.  (See  also  the 
p.  78.)  —  See  note  1. 

PAYING.  —  See  note  2. 
PAYMASTER.  —  See  generally  the 

in  any  town,  should  be  paid  by  such  town. 
It  was  held,  where  the  selectmen  gave  to  a 
person  whose  sheep  had  been  injured  by  dogs 
an  order  on  the  town  treasurer,  which  was 
given  and  received  in  satisfaction  of  the  claim, 
that  it  was  ■payment  within  the  meaning  of  the 
statute.  Wilton  v.  Weston,  48  Conn.  325. 
And  see  as  to  payment  of  taxes  in  such  orders 
the  title  Municipal  Securities,  vol.  21,  p.  20. 

Pay  Bills.  —  Where  an  agent's  authority 
was  to  "  pay  bills,"  it  was  held  that  he  ex- 
ceeded it  by  making  payment  in  merchandise. 
Clafiin  v.  Continental  Jersey  Works,  85  Ga,  27. 

The  Phrase  "  Payable  in  Trade,"  as  used  in  a 
dealer's  written  contract  to  pay  a  specified 
sum  for  services  rendered,  means  payable  in 
such  articles  as  the  promisor  deals  in.  Dud- 
ley v.  Vose,  114  Mass.  34. 

Dividends.  (See  also  the  title  Dividends,  vol. 
g,  p.  679.)  —  Articles  of  a  company  which  em- 
power the  declaration  of  dividends  to  be  paid 
to  members  do  nor  authorize  the  issue  of 
bonds  for  dividends.  Wood  v.  Odessa  Water- 
works Co  ,  42  Ch.  D.  636.  See  also  Hoole  v. 
Great  Western  R.  Co.,  L.  R.  3  Ch.  262. 

1.  Payer  and  Payee.  —  In  construing  the  Eng- 
lish Bankruptcy  Act,  1869,  §  92,  the  court  said : 
"  We  think  it  [the  word  payee\  is  clearly  op- 
posed lo  the  word  payer,  as  '  vendee  '  is  to 
'  vendor.'  '  mortgagee  '  to  '  mortgagor,'  '  in- 
dorsee '  to  '  indorser;  '  and  that  as  payer 
means  a  person  who  makes  a  payment,  so 
payee  means  a  person  to  whom  payment  is 
made."    Ex  p.  Butcher,  L.  R.  9  Ch.  601. 


title  Bills  of  Exchange,  etc.,  vol.  4, 


title  Military  Law,  vol.  20,  p.  615. 

Assignee.  —  A  nonnegotiable  note  payable  in 
monthly  instalments  provided  that  the  payee 
could  declare  it  due  for  nonpayment  of 
monthly  instalments.  It  was  held  that  payee, 
as  thus  used,  included  an  assignee,  being  in- 
tended as  used  to  include  any  person  to  whom 
the  debt  should  legally  become  payable.  Sea- 
sirunk  v.  Pioneer  Sav.,  etc.,  Co.,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  467.  And  that  payee 
will  embrace  an  assignee,  see  Marrigan  v. 
Pae;e,  4  Humph.  (Tenn.)  248. 

Obligee  and  Payee  Distinguished.  —  See  Oc 
ligee — Obi.igok,  vol.  21,  p.  758. 

2.  Paying  —  Fee  Simple.  —  In  Goodright  v. 
Stocker,  5  T.  R.  13,  it  was  held  that  a  devise 
of  a  house  to  A,  paying  yearly  and  every  year 
out  of  such  house  the  sum  of  fifteen  shillings 
to  B,  would  carry  a  fee.  The  court  said: 
"  Though  the  general  introductory  words  used 
in  this  will  would  have  some  effect  in  the  con- 
struction of  the  subsequent  devises,  as  was  said 
by  Lord  Talbot  (Ibbetson  v.  Beckwith,  Cas. 
/.  Talb.  160)  in  a  case  before  him,  they  would 
not  of  themselves  (Denn  v.  Gaskin,  2  Cowp. 
660;  Wright  v.  Russel,  cited  in  Denn  v.  Gaskin, 
2  Cowp.  661,  and  Right  v.  Sidebothom,  2  Dougl. 
759)  have  carried  the  fee.  But  it  has  been  very 
properly  admitted  that  the  words  'paying 
yearly  and  every  year,'  etc.,  are  sufficient  for 
that  purpose." 

"Settling  "  and  "  Paying"  Used  Synonymously 
■ — See  Moore  v.  Hyman,  13  Ired.  L.  (35  N. 
Car.)  274, 
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By  Briscoe  Baldwin  Clark. 

I.  Definition,  517. 

H.  To  Whom  Payment  to  Be  Made,  518. 

x .   To  Creditor  or  Agent,  5  1 8. 

a.  In  General,  518. 

b.  Delegation  by  Agent  of  Authority  to  Receive  Payment,  519. 

c .  Ratification  of  Payment  to  U nauthorized  Agent,  5 1 9. 

d.  Burden  of  Proof  as  to  Authority  of  Agent,  519. 

e.  Revocation  of  Agent's  Authority  to  Receive  Payment,  519. 

f.  Ostensible  Authority  of  Agent,  520. 

(1)  In  General,  520. 

(2)  Possession  of  Securities  and  Evidence  of  Indebtedness,  520. 

(3)  Scrivener  s  Rule,  520. 

(4)  Authority  to  Collect  Interest,  521. 

(5)  Effect  of  Designation  of  Place  of  Payment,  521. 

(6)  Agent  in  Possession  of  Bill  and  Receipt,  521. 

(7)  Payment  to  Agent  Before  Maturity  of  Debt,  522. 

g.  Medium  of  Payment  to  Agent,  522. 

2.  To  Joint  Payees,  524. 

3.  Effect  of  Assignment  by  Creditor,  524. 

a.  In  General,  524. 

b.  Payment  Without  Notice  of  Assignment,  524. 

c.  Payment  After  Notice  of  Assignment,  525. 

4.  Payment  to  Executors  and  Administrators,  526. 

5.  Payments  to  Heirs,  Distributees,  and  Legatees  of  Creditor,  526. 

6.  Payments  to  Creditors  of  Creditor,  526. 

7.  Payments  to  Parents  of  Creditor,  527. 

8.  Payments  to  Husband  or  Wife  of  Creditor,  527. 

9.  Payments  to  Infants,  528. 

10.  Payments  to  Guardians,  528. 

11.  Payment  to  Person  Ultimately  Entitled  to  Receive  Be?iefit,  528. 

12.  Compulsory  Payments  Arising  Out  of  State  of  War,  528. 

13.  Apportionment  of  Payments  with  Respect  to  Time,  528. 

III.  Time  of  Payment,  528. 

1.  In  General,  528. 

2.  When  Time  of  Payment  Not  Specified,  529. 

3.  Time  of  Day,  530. 

4.  When  Day  of  Payment  Falls  on  Sunday,  530. 

5.  Right  of  Debtor  to  Pay  in  Advance  of  Maturity  of  Debt,  530. 

6.  Accelerating  Time  of  Payment  as  Penalty,  531. 

7.  Extension  of  Time  of  Payment,  531. 

8.  Presumption  as  to  Time  of  Payment,  533. 

IV.  Place  of  Payment,  533. 

1.  /;/  General,  533. 

2.  Remittance  of  Payments,  534. 

V.  Payment  by  Third  Persons  —  Volunteers,  Etc.,  535. 

1.  Effect  of  Payment  by  Third  Person,  535. 

2.  Recovery  of  Payment  by  Third  Person,  537. 

VI.  Mode  and  Medium  of  Payment,  538. 

1.  In  General,  ^38. 

2.  Legal  Tender,  540, 

22  C,  of  L— 33  5i3  Volume  XXII. 


PA  YMENT. 


3.  Contracts  for  Payment  in  Particular  Currency,  541. 

4.  Contracts  for  Payment  in  Commodities  or  Services,  542. 

a.  In  General,  542. 

b.  Loss  of  Right  to  Pay  in  Commodities,  543. 

(1)  In  General,  543. 

(2)  Necessity  for  Demand,  544. 

5.  Confederate  Money,  544. 

a.  Contracts  for  Payment  in  Confederate  Money,  544. 

b.  Acceptance  of  Payment  in  Confederate  Money,  546. 

(1)  In  General,  546. 

(2)  Confederate  Money  as  Medium  of  Payment  to  Agents,  Trus- 

tees, Etc.,  547. 

6.  Counterfeit  Money,  549. 

7.  Bill  of  Exchange  or  Draft,  550. 

a.  In  General,  550. 

b.  Bill  Received  for  Present  Debt,  552. 

c.  Indebtedness'  Secured  by  Liens,  553. 

d.  Negotiation  of  Bill  by  Creditor,  553. 

e.  Extension  of  Time  of  Payment,  553. 

f.  Laches  of  Creditor,  554. 

g.  Fraud,  554. 

h.  Surrender  of  Evidence  of  Original  Indebtedness,  554. 

i.  Receipt  Acknowledging  Payment,  554. 

8.  Promissory  Note,  555. 

a.  In  the  Absence  of  Agreement,  555. 

(1)  General  Doctrine,  555. 

(a)  P re-existing  Debt,  555. 
(J>)  Contemporaneous  Debt,  558. 

(2)  Minority  Doctrine,  559. 

b.  Acceptance  as  Payment,  561. 

(1)  ///  General,  561. 

(2)  Conditional  Acceptance,  562. 

(3)  Proof  of  Acceptance  as  Payment,  563. 

(a)  /;/  General,  563. 
Receipt,  564. 

(V)  Surrender  and  Canceling  Evidence  of  Indebtedness, 
564- 

(r/)  Giving  Credit,  565. 

(4)  Circumstances  Avoiding  Acceptance,  565. 

f.  Extension  of  Time  of  Payment,  566. 
</.  Surrender  of  Note  as  Condition  to  Recovery  on  Original  Indebted- 
ness, 567. 

e.  Diligence  in  Enforcement  of  Note,  567. 
f.  Conflict  of  Laws,  567. 

9.  Orders  upon  Third  Persons,  568. 

0.  Acceptances  by  Debtor,  569. 

1.  Certificates  of  Deposit,  569. 

2.  Bank  Notes,  569. 

3.  Checks,  569. 

a.        General,  569. 

^.  Certified  Check,  571. 

r.  Negotiation  of  Check,  572. 

</.  Surrender  of  Evidences  of  Original  Indebtedness,  57; 
<\  Receipt  for  Payment,  572. 

Laches  in  Collecting  Check,  572. 

Payment  of  Check,  573. 

4.  Bond  or  Oihei  Specialty,  573. 

5.  General  Assignment  of  Chose  in  Action,  574. 

6.  Payment  in  Specific  Property  or  Services,  575. 

7.  Cross-demands,  576. 
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18.  Acceptance  of  Payment  by  Creditor,  577.  ( 

a.  In  General,  577. 

b.  Hand  to  Pay,  Hand  to  Receive,  577. 

c.  Payment  to  Common  Agent,  578. 

VII.  Proof  of  Payment,  579. 

1.  Admissibility  of  Evidence,  579. 

a.  In  General,  579. 

b.  Parol  Evidence,  579. 

c.  Admissions  and  Declarations,  580. 

d.  Books  of  Account,  582. 

e.  Receipts,  Indorsements  of  Credits,  Returned  Checks,  Recitals  in 

Deeds,  Etc.,  582. 

(1)  Receipts,  582. 

(2)  Indorsements  of  Credits  on  Notes,  Bills,  Bonds,  Etc.,  584. 

(3)  Recitals  in  Deeds,  Etc.,  585. 

(4)  Returned  Checks,  etc.,  and  Stubs,  585. 

f.  Evidence  of  Einancial  Condition  of  Parlies,  585. 

(1)  Of  Creditor,  585. 

(2)  Of  Debtor,  586. 

g .  Habit  of  Deb/or  with  Regard  to  Payment  of  His  Debts,  586. 
//.  Mistakes  of  Creditor  in  Denying  Other  Payments,  586. 

i.  Habit  of  Creditor  with  Regard  to  Collection  of  His  Claims,  587. 

2.  Burden  of  Proof  ,  587. 

3.  Presumptions,  with  Regard  to  Payment,  588. 

a.  P  resumption  of  Nonpayment,  588. 

b.  Presumption  of  Payment,  589. 

(1)  Nonproduction  of  Written  Evidence  of  Indebtedness,  589. 

(2)  Possession  by  Debtor  of  Written  Evidence  of  Indebtedness, 

589- 

(3)  Release  of  Mortgage  or  Equity  of  Rede7)iption,  591. 

(4)  lapse  of  Time,  591. 

{a)  In  General,  591. 

(b)  Application  of  Presumption  to  Particular  Kinds  of 

Indebtedness,  592. 
(r)  Courts  of  Equity.  595. 

(d)  Lapse  of  Time  Less  than  Twenty  Years,  596. 

(e)  Rebutting  Presunption,  597. 

aa.  In  General,  597. 

bb.  Particular  Circumstances  to  Rebut  Presump- 
tion, 600. 
(ad)  In  General,  600. 
(J>b~)  Part  Payments,  600. 
(cc)  Acknowledgment  of  Indebtedness,  601. 
(dd~)  Demand  for  Payment,  602. 
(ee)  Relationship  of  Parties,  602. 
(ff)  Insolvency  of  Debtor,  602. 
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vol.  16,  p.  164. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject, 
see  the  following  titles  in  this  work:  ACCORD  AND  SATLSFACTLON,  vol. 
1,  p.  408;  ADMLSSLONS,  vol.  1,  p.  670;  AGENCY,  vol.  1,  p.  930;  ALTERA- 
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MENTS, vol.  2,  p.  433;  ASSIGNMENTS,  vol.  2,  p.  1007;  BILLS  AND 
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FRAUD  AND  DECEIT,  vol.  14,  p.  12;  GUARANTY,  vol.  14,  p.  11 27; 
ILLEGAL  CONTRACTS,  vol.  15,  p.  927;  IMPLLED  OR  QUASL  CON- 
TRACTS, vol.  15,  p.  1076;  LNSURANCE,  vol.  16,  p.  960;  INTEREST, 
vol.  16,  p.  984;  IACHES,  vol.  18,  p.  95;  LIMITATION  OF  ACTIONS, 
vol.  19,  p.  136;  LIQULDA  TED  DAMAGES,  vol.  19,  p.  394;  NOVATION, 
vol.  ai,  p.  659;  PLEDGE  AND  COLLATERAL  SECURITY;  RE- 
CEIPTS; RECITALS;  RELEASE  AND  DLSCHARGE;  REVENUE 
LAWS;  SET-OFF,  RECOUPMENT,  AND  COUN TERCLALM ;  SPE- 
CLAL  OR  LOCAL  ASSESSMENTS;  SUBROGATLON;  SURETY- 
SHLP;  TAXATION;  TENDER;  TRUSTS  AND  TRUSTEES. 

I.  DEFINITION.  —  Payment  may  be  defined  in  its  general  sense  as  the  dis- 
charge of  a  pecuniary  obligation  by  the  delivery  of  money  or  something  which 
is  accepted  by  the  creditor  as  the  equivalent  of  money.1    In  its  strictest  sense 

1.  Definition — California.  —  Stanley  v.  Mc-  Indiana.  —  Weston  v.  Wiley,  78  Ind.  54;  Weir 
Elraih,  86  Cal.  449.  v.  Hudnut,  115  Ind.  525. 

Illinois. — Scott  v.  Gilkey,  49  111.  App.  116.  Louisiana.  —  Bloodworth  v.  Jacobs,  2  La. 
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payment  means  the  satisfaction  of  a  pecuniary  obligation  by  the  delivery  of 
money.1  Payment  is  not  a  contract,  unless  it  be  placed  in  that  category  of 
contracts  defined  as  executed  contracts.2 

II.  To  Whom  Payment  to  Be  Made  —  1.  To  Creditor  or  Agent  —  a.  In 

General.  —  The  payment  of  an  indebtedness,  in  order  to  operate  as  a  dis- 
charge of  the  indebtedness,  must,  of  course,  be  made  to  the  creditor  or  to  a 
person  authorized  by  the  creditor  to  receive  it;  3  and  the  fact  that  the  person 
to  whom  the  payment  was  made  claimed  to  be  the  agent  of  the  creditor  is  of 
no  avail  to  the  debtor,  where  such  person  was  not  authorized  to  receive  pay- 
ment and  the  creditor  had  not  by  his  conduct  held  him  out  as  having  author- 
ity.4 On  the  other  hand,  a  payment  to  an  agent  of  the  creditor  authorized 
to  receive  it  is  as  effective  as  payment  directly  to  the  creditor;5  and  so  is 
payment  to  a  person  to  whom  the  creditor  expressly  directs  that  the  payment 
be  made.6  A  payment  to  an  authorized  agent  will  operate  as  a  dischaige  of 
the  indebtedness  though  the  agent  misappropriate  the  payment;7  and  the 

Illinois.  —  Dutcher  v.  Beckwith,  45  111.  460, 
92  Am.  Dec.  232;  Rush  v.  Fister,  23  111.  App. 
348;  Viskocil  v.  Dokior,  27  111.  App.  232. 
Iowa.  — Artley  v.  Morrison,  73  Iowa  132. 
Missouri.  —  Ferneau  v.  Whitford,    39  Mo. 
App.  31 1 ;  Cummings  v.  Hurd,  49  Mo.  App.  139. 

New  York. — Adams  v.  Kearney,  2  E.  D. 
Smith  (N.  Y.)  42. 

South  Dakota.  -  —  Balcom  v.  O'Brien,  13  S. 
Dak.  425. 

Canada.  —  Torrance  v.  Hayes,  2  U.  C.  C.  P. 
338,  3  U.  C.  C.  P.  274. 

5.  To  Authorized  Agent —  United  States. — 
Exchange  Nai.  Bank  v.  Johnson,  30  Fed. 
Rep.  588. 

Alabama.  —  Renard  v.  Turner,  42  Ala  117. 
California.  —  Ambrose  v.  Barrett,  121  Cal. 


Ann.  24;  Gernon  v.  McCan,  23  La.  Ann. 
84. 

Massachusetts.  —  Tolman  v.  Manufacturers 
Ins  Co.,  1  Cush.  (Mass.)  73. 

Michigan,  —  Blair  v.  Carpenter,  75  Mich.  167. 

Missouri.  —  Thompson  v.  Kellogg,  23  Mo. 
285. 

New  York.  —  Beals  v.  Home  Ins.  Co.,  36  N. 
Y.  522. 

Tennessee.  —  Brady  v.  Wasson,  6  Heisk. 
(Tenn.)  131. 

Texas.  —  Farmersville  First  Nat.  Bank  v. 
Greenville  Nat.  Bank,  84  Tex.  40 

Payment  and  Eedemption  of  Warrants  Considered 
the  Same.  —  King  v.  Fountain  County,  49 
Ind.  13 

A  Payment  Differs  from  a  Set-off  in  that  a  pay- 
ment is  by  the  consent  of  parties,  either  ex- 
press or  implied,  appropriated  to  the  discharge 
of  a  debt.  McDowell  v.  Tate,  1  Dev.  L.  (12 
N.  Car.1  249. 

A  Discharge  or  'Release  does  not  necessarily 
imply  payment.  Huntington  v.  Wilder,  6  Vt. 
334- 

1.  Manice  v.  Hudson  River  R.  Co.,  3  Duer 
(N.  Y.)  426. 

2  2  Daniel  on  Neg.  Inst.  (4th  ed.),  §  1221; 
Binford  v.  Adams,  104  Ind.  41;  Rhodes  v. 
Chesson,  Busb.  L.  (44  N.  Car.)  336;  Strong  v. 
M'Connell.  10  Vt.  231. 

3.  To  Creditor  or  Agent.  —  Williams  v.  BrufTy, 
96  U.  S.  176;  People  v.  Deams,  92  111.  192; 
Lochenmeyer  v.  Fogarty,  112  111.  572;  St. 
Louis,  etc.,  R.  Co.  v.  O'Hara,  177  111.  525, 
affirming  75  111.  App.  496;  Maynard  v.  Black, 
41  Ind.  3to;  St.  Romes  v.  Levee  Steam  Cotton 
Press  Co.,  20  La.  Ann.  381;  Havens  v.  Church, 
104  Mich.  735;  Machauer  v.  Fogel,  (N.  Y.  City 
Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  666;  Bluntzer  v. 
Dewees,  79  Tex.  272:  Norwood  v.  Sanger, 
(Tex.  1889)  12  S.  W.  Rep.  1115. 

Payment  to  an  Impostor  i^  not  good.  People 
v.  Smith,  43  111.  219,  92  Atn.  Dec.  109. 

Impostor  Requesting  Telegraphic  Money  Order 
—  Telegraph  Company  Not  Liable.  —  Western 
Union  Tel.  Co.  v.  Meyer,  61  Ala.  158,  32  Am. 
Rep  1. 

4.  Unauthorized  Agent  — Arkansas.  —  Bag- 
nell  v.  Walker,  65  Ark.  325. 

Florida.  —  Lakeside  Press,  etc.,  Co.  v.  Camp- 
bell, 39  Fla.  523. 

Georgia.  —  Howard  v.  Rice,  54  Ga.  52;  Nel- 
son v.  Tumlin,  74  Ga.  171. 


297. 

Georgia.  —  National  Bank  v.  Burt,  98  Ga  380. 
Indiana,  —  Bicknell  v.  Buck,  58  Ind.  354. 
Louisiana.  —  Smith  v.  Atlas  Steam  Cordage 
Co.,  41  La.  Ann.  1. 

Minnesota.  —  Walker?'.  Crosby,  38  Minn.  34. 
Missouri. — McCrary  v.  Ashbaugh,  44  Mo. 
4ro. 

New  York.  —  Thomas  Roberts  Stevenson 
Co.  v.  Fox,  (Supm.  Ct.  App.  T.)  19  Misc.  (N. 
Y.)  177. 

Ohio.  —  Frank  v.  Levy,  6  Ohio  Cir.  Dec.  819, 
10  Ohio  Cir.  Ct.  554;  Crane  v.  Halford,  Wright 

(Ohio)  72. 

A  Payment  to  a  Broker  under  an  agreement 
that  it  shall  go  to  discharge  liens  on  properly 
sold  is  a  payment  to  the  principal,  and  not  a 
deposit  to  be  held  for  him  until  the  discharge 
of  the  liens.  Seabrook  v.  Hammond,  5  Rich. 
L.  (S.  Car.)  160. 

Payment  During  War  to  Agent  of  Enemy.  — 
Hale  v.  Wall,  22  Gratt.  (Va.)  425. 

6.  Brooks  v.  Hildreth,  22  Ala.  469;  Hyatt  v. 
Clements,  65  Ind.  12;  Early  v.  Patterson,  4 
Blackf.  (Ind.)  450;  Marsh  v.  Laforest,  1  La. 
Ann.  7;  Saline  Bank  v.  Wingfield,  6S  Mo.  App. 
335;  Slutter  v.  Kirkf-ndall,  100  Pa.  St.  311; 
Exchange  Bank  v.  Cookman,  1  W,  Va.  69; 
Sailer  v.  Barnousky,  60  Wis.  169.  See  also 
Webber  :•.  Howe,  36  Mich.  15c,  24  Am.  Rep. 
590. 

Notice  of  Payment  to  Be  Give:  to  Creditor. — 

Holland  v.  Tvus,  56  Ga.  56. 

7.  Misappropriation  of  Money  by  Agent.  — 
Abrahamson  v.  The  Canonicus,  65  Fed.  Rep. 
525;  Ward  v.  Maccoun,  3  Ind.  407;  Sykes  v. 
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fact  that  such  misappropriation  is  subsequently  made  with  the  knowledge 
and  participation  of  the  debtor  will  not  prevent  the  payment  from  operating 
as  a  discharge  of  the  indebtedness.1 

b.  Delegation  bv  Agent  oe  Authority  to  Receive  Payment.  — An 
agent  authorized  to  receive  payment  has  no  power  to  delegate  his  authority 
to  a  subagent,  and  therefore  a  payment  to  such  subagent,  if  the  money  is  not 
actually  paid  over  to  the  agent  or  the  creditor,  will  not  discharge  the  debtor's 
liability.2  The  right  to  delegate  authority  to  receive  payment  may,  however, 
be  implied  from  the  apparent  necessity  therefor,  as  where  the  payment  is  to 
be  made  by  the  debtor  at  a  distance  from  the  residence  of  the  agent.3 

c.  Ratification  of  Payment  to  Unauthorized  Agent.  —  Where  a 
payment  is  made  to  an  unauthorized  agent,  the  creditor  may  ratify  and  sanc- 
tion such  payment,  so  as  to  render  the  payment  as  effective  as  though  the 
pretended  agent  had  possessed  original  authority.4 

d.  Burden  of  Proof  as  to  Authority  of  Agent.  — Where  a  debtor 
claims  a  discharge  of  his  indebtedness  on  the  ground  of  a  payment  to  an 
agent  of  his  creditor,  the  burden  is  upon  the  debtor  to  show  actual  or  osten- 
sible authority  on  the  part  of  the  agent  to  receive  the  payment.5 

e.  Revocation  of  Agent's  Authority  to  Receive  Payment.  —  The 
power  of  an  agent  to  receive  payment  may  be  revoked  at  any  time,  and  a 
debtor  cannot  claim  a  discharge  of  his  indebtedness  by  payment  to  the  agent 
after  notice  of  the  revocation  of  his  authority;  6  but  until  the  debtor  has 
notice  of  the  revocation,  payments  by  him  to  the  agent  are  good.7 


Bates,  26  Iowa  521;  Hughes  v.  Carlton,  5  Kan. 
App.  386;  Lord  v.  Schamloeffcl,  50  Mo.  App. 
360;  Buffalo  Loan,  etc.,  Co.  t .  Medina  Gas, 
etc.,  Co.,  12  N.  Y.  App.  Div.  199;  Brecht  v. 
McParland,  187  Pa.  St.  620;  Wilson  v.  Rogers, 
1  Wvo.  51. 

1.  Shailer  v.  Morgan,  16  Daly  (N.  Y.)  166. 
Sae  also  Rhodes  v.  Hinckley,  6  Cal.  283.  Com- 
pare Ambrose  v.  Barrett,  121  Cal.  297. 

2.  Payment  to  Subagent,  —  Kellogg  v.  Norris, 
10  Ark.  18;  Reynolds  v.  Smith,  6  Mackey  (D. 
C.)  497;  Dickson  v.  Wright,  52  Miss.  585,  24 
Am.  Rep.  677;  Lewis  v.  Ingersoll,  3  Abb,  App. 
Dec.  (N,  Y.)  55;  Sherman  v.  Port  Huron  En- 
gine, etc.,  Co.,  8  S.  Dak.  343.  See  also  Mutual 
Ben,  L.  Ins.  Co.  v.  Miles,  81  Fed.  Rep.  32; 
Bowie  Lumber  Co.  v.  Lyon,  2  Tex.  Civ.  App. 
659.  And  see  generally  the  title  Agency,  vol. 
I,  p.  872  et  seq. 

3.  Wilcox  v.  Carr,  37  Fed.  Rep.  130.  See 
also  the  titles  Agency,  vol.  1,  pp.  979,  980; 
Banks  and  Banking,  vol.  3,  p.  809  ct  seq. 

4.  Ratification  of  Payment  to  Unauthorized 
Agent.  —  Voss  v.  Mutual  Ben.  L.  Ins.  Co.,  81 
Fed.  Rep.  24;  Brooks  v.  Hildreth,  22  Ala.  469; 
Murray  v.  Walker,  44  Ga.  58;  Dewsz*.  Pickard, 
R.  M.  Charlt.  (Ga.)  479;  Ingalls  v.  Fiske,  34 
Me.  232;  Wright  v.  Dickinson,  67  Mich.  590; 
Wardrop  v.  Dunlop,  1  Hun  (N.  Y.)  325,  3 
Thomp.  &  C.  (N.  Y.)  531,  affirmed  59  N.  Y. 
634;  Tummonds  v.  Moody,  (Supm.  Ct.  Gen. 
T.)  3  N.  Y.  Supp.  714;  Nason  v.  Potter.  6  Vt. 
28;  Deadwood  First  Nat.  Bank  v.  School  Dist. 
No.  1,  6  Wyo.  485.  See  also  Hamburger  v. 
Paul,  51  Md.  219. 

It  has  been  held  that  the  mere  bringing  of 
an  action  by  the  creditor  to  recover  from  the 
pretended  agent  the  amount  paid  to  him  is  a 
ratification  of  his  authority  to  receive  such 
pay  ment.  Homire  v.  Rodgers,  74  Iowa  395. 
Compare  Sledge  v.  Tubb,  11  Ala.  383. 

Aad  certainly  the  actual  receipt  by  the  credi- 


tor of  such  payment  is  a  ratification.  Murray 
v.  Walker,  44  Ga.  58;  Camp  v.  Wiggins,  72 
Iowa  643. 

5.  Burden  of  Proof  as  to  Authority  of  Agent.  — 

Rush  v.  Fister,  23  111.  App.  348;  Security  Co. 
v.  Graybeal,  85  Iowa  543,  39  Am.  St.  Rep.  311; 
Eaton  v.  Knowles,  61  Mich.  625;  Keown  v. 
Vogel,  25  Mo.  App.  35;  Ferneau  v.  Whitford, 
39  Mo.  App.  311;  Cummings  v.  Hurd,  49  Mo. 
App.  139;  South  Branch  Lumber  Co.  v.  Little* 
john,  31  Neb.  606;  Seiberling  v.  Demaree,  27 
Neb.  854;  Forbes  v.  Haas,  58  N.  Y.  Super.  Ct. 
582;  Seymour  v.  Smith,  114  N.  Y.  481,  n  Am. 
St.  Rep.  683;  Wooding  v.  Bradley,  76  Va.  614. 

6.  Revocation  of  Agent's  Authority  to  Recover 
Payment.  —  Clark  v.  Mullenix,  it  Ind.  532; 
Lewis  v.  Metcalf,  53  Kan.  219;  Stanwood  v. 
Trefethen,  84  Me.  295;  Bruen  v.  Kansas  City 
Agricultural,  etc..  Fair  Assoc.,  40  Mo.  App. 
425;  Lamb  v.  Hirschberg,  1  N.  Y.  App.  Div. 
519;  Lancaster  v.  Knickerbocker  Ice  Co.,  153 
Pa.  St.  427;  Barrett  v.  Bemelmans,  163  Pa.  St. 
122.  Compare  Calvary  Cathedral  v.  U.  S.,  29 
Ct.  CI.  269. 

A  Payment  to  an  Attorney,  after  notice  of  sub- 
stitution, is  void.  Weist  v.  Lee,  3  Yeates 
(Pa.)  47- 

The  Bringing  of  an  Action  upon  an  Open  Account 

by  the  owner  thereof  against  the  person  liable 
thereon  revokes  an  oral  consent  previously 
given  by  the  former  that  the  latter  might  pay 
the  amount  due  upon  such  account  to  another. 
Churchman  v.  Robinson,  99  Ga.  786. 

Payments  Made  to  an  Agent  After  the  Death  of 
the  Principal  do  not  discharge  the  debtor's  obli- 
gation, even  if  made  in  ignorance  of  the  prin- 
cipal's death.    Long  v.  Thayer,  150  U.  S.  520. 

7.  Ignorance  of  Revocation.  —  Jameson  v.  Con- 
way, 10  111.  227;  Meeker  v.  Mannia,  162  111. 
203;  Ulrich  v.  McCormick,  66  Ind.  243;  Rice 
v.  Barnard,  127  Mass.  241;  Spencer  v.  Wilson, 
4  Munf.  (Va.)  130. 
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/.  Ostensible  Authority  of  Agent  —  (i)  In  General.  —  Payment  to 
an  agent  upon  whom  the  creditor  has  conferred  ostensible  authority  to  receive 
it  is  as  effective  as  though  the  agent  had  actual  authority.1 

(2)  Possession  of  Securities  and  Evidences  of  Indebtedness.  —  The  mere  pos- 
session by  an  agent  of  evidences  of  indebtedness  or  securities  does  not  confer 
upon  him  ostensible  power  to  receive  payment  thereof.*  If  the  securities  are 
properly  indorsed  or  assigned  by  the  principal  to  the  agent,  this  confers 
ostensible  authority  to  receive  payment.  This  rule  has  chiefly  been  exempli- 
fied when  negotiable  instruments  duly  indorsed  3  or  payable  to  bearer4  are 
deposited  with  an  agent.  Of  course,  if  the  maker  of  the  note  has  actual 
knowledge  of  the  want  of  authority  of  the  holder  to  receive  payment,  he  can 
claim  no  protection  from  such  payment.5 

(3)  Scriveners  Rule.  —  An  agent  negotiating  a  loan  for  the  lender  and 
collecting  the  interest  as  it  falls  due  has,  from  the  possession  of  the  evidences 
of  the  indebtedness,  ostensible  power  to  receive  payment  of  the  principal  of 
the  loan  at  maturity.6  In  order  that  this  rule,  which  is  commonly  known  as 
the  scrivener's  rule,  should  be  applicable,  the  agent  must  have  made  the  loan 
—  that  is,  must  have  had  charge  of  the  investment  from  the  beginning.'  If 
the  scrivener  does  not  have  in  his  possession  the  securities  or  evidences  of 
indebtedness,  he  cannot  be  considered  as  having  ostensible  authority  to  receive 
payment;**  and  after  the  scrivener  has  parted  with  the  securities,  the  fact 


1.  Ostensible  Authority  of  Agent.  —  Wilson  v. 
La  Tour,  108  Mich.  547;  Quinn  v.  Dresbach, 
75  Cal,  159,  7  Am.  Si.  Rep.  138;  Crane  v. 
Gruenewald,  120  N.  Y.  274,  17  Am.  St.  Rep. 
643;  Estey  v.  Snyder,  76  Wis.  624.  See  also 
ihe  titles  Agency,  vol.  1,  p.  989;  Commercial 
Travelers  or  Drummers,  vol.  6,  p.  225. 

2.  Agent's  Possession  of  Evidence  of  Indebted- 
ness.—  La.vson  v.  Nicholson,  52  N.J.  Eq.  821; 
Central  Trust  Co.  v.  Folsom,  26  N.  Y.  App. 
Div.  40;  Brown  v.  Tavlor,  32  Grail.  (Va.)  135. 

State  Bonds  Delivered  to  Treasurer  of  State.  — ■ 
Bassett  v.  State,  26  Ohi.)  St.  543. 

Possession  of  Unindorsed  Notes. —  Hebert  v. 
Woods,  3  La.  Ann.  254;  Kingman  v.  Pierce, 
17  Mass.  247.  Compare  Bush  v.  Seaion,  4 
Ind.  522. 

Special  Indorsement.  —  A  payment  by  the 
obligor  of  a  note  indorsed  by  the  obligee  to  a 
certain  bank  "  for  collection  "  to  an  unknown 
holder  or  stranger  who  had  no  right  to  collect 
it  is  made  at  the  obligor's  risk.  Barnett  v. 
Ringgold,  80  Ky.  289. 

Certainly  Where  the  Agent  Has  Parted  with  the 
Possession  of  Securities,  any  ostensible  authority 
which  might  have  arisen  from  his  possession 
ceases.    Guilford  v.  Stacer,  53  Ga.  618. 

And  Where  the  Payment  to  the  Agent  Is  Made 
Without  Regard  to  and  Without  Inquiry  as  to  His 
Possession  of  the  Securities,  such  possession  can- 
not be  relied  on  as  conferring  ostensible  au- 
thority to  receive  the  payment.  Murphy  v. 
Barnard,  162  Mass  72,  44  Am.  St.  Rep.  340. 

3.  Indorsements  or  Assignments  to  Agents.  — 
Loomis  v.  Downs,  26  III.  App.  257;  Davis  v. 
Lusitanian  Portuguese  Benev.  Assoc.,  20  La. 
Ann.  24;  Whelan  v.  Reilley,  61  Mo.  565;  Bliss 

Cutter,  19  Barb.  (N.  Y.)  9:  Smith  v.  Essex 
County  Bank,  22  Barb.  (N.  Y.)  627. 

Note  Lost  or  Stolen.  —  Where  a  note  has  been 
lost  or  stolen  from  the  owner,  payment  thereof 
by  the  maker  to  the  finder  or  thief,  some  time 
after  the  maturity  of  the  note,  under  the  belief 
that  he  is  the  true  owner,  is  available  as  a 
defense  against  ihe  true  owner,  though  such 


payment  was  made  under  circumstances  which 
show  that  the  maker  was  grossly  negligent  in 
not  learning  the  facts,  and  which  would  have 
excited  suspicion  in  an  ordinary  person.  Coth- 
ran  v.  Collins,  (Supm.  Ct.  Gen.  T.)  29  How. 
Pr.  (N.  Y  )  113.  See  also  Ellsworth  v.  Fogg, 
35  Vt.  355.  And  see  the  title  Lost  Papers  and 
Records,  vol.  19,  p.  574. 

4.  Thornton  v.  Lawther,  169  111.  228;  Chin- 
berg  v.  Gale  Sulky  Harrow  Mfg.  Co..  38  Kan. 
228;  Cone  v.  Brown,  15  Rich.  L.  (S.  Car.)  262; 
Greve  v.  Schweitzer.  36  Wis.  554. 

5.  Chappelear  v.  Martin.  45  Ohio  St.  126; 
Buswell  v.  Peterson,  41  Wis.  82. 

Notice  to  Obligor  that  Overdue  Coupon  Was 
Stolen. —  Hinckley  v.  Union  Pac.  R.  Co  ,  129 
Mass.  52,  37  Am.  Rep.  297. 

6.  Scrivener's  Rule.  —  Wolstenholm  v.  Davies, 
Freem.  Ch.  289;  Garrels  v.  Morton,  26  111. 
App.  433;  Haines  v.  Pohlmann,  25  N.  J.  Eq. 
179;  Lawson  v.  Carson.  50  N.J.  Eq.  370;  Wil- 
liams v.  Walker,  2  Sandf.  Ch.  (N.  Y.)  325; 
Megary  v.  Funtis,  5  Sandf.  (N.  Y.)  376:  Double- 
day  v.  Kress,  50  N.  Y.  410.  10  Am.  Rep.  502; 
Crane  7'.  Gruenewald.  120  N.  Y.  274,  17  Am. 
St.  Rep.  643;  Frank  v.  Tuozzo.  26  N.  Y.  App. 
Div.  447. 

The  fact  that  the  securities  were  deposited 
with  the  scrivener  in  a  sealed  package,  which 
he  opened,  does  not  alter  the  rule.  Lawson 
v.  Carson,  50  N.  J.  Eq.  370. 

7.  Central  Trust  Co.  v.  Folsom,  26  N.  Y. 
App.  Div.  40. 

8.  Possession  of  Evidences  of  Indebtedness  Nec- 
essary. —  Henn  v.  Conisby,  Ch.  Cas.  (pt.  i.) 
93;  Roberts  v.  Matthen-s,  1  Vern.  150;  Wol- 
stenholm v.  Davies,  Freem.  Ch.  289;  Curt  s 
v.  Drought,  Molloy  4S7;  Klindt  v.  Higgins, 
95  Iowa  529;  Crane  v.  Gruenewald,  120  N.  Y. 
274,  17  Am  Si.  Rep.  643;  Smith  v.  Kidd,  6S 
N.  Y.  130.  23  Am.  Rep.  157;  Antioch  College 
v.  Carroll,  11  Ohio  Dec.  (Reprint)  220,  25  Cine. 
L.  Bui.  289-  Western  Security  Co.  v.  Douglass, 
14  Wash.  215;  Lane  v.  Duchac,  73  Wis.  646. 
See  also  Englert  v.  White,  92  Iowa  97;  Bryant 
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that  the  borrower  had  paid  the  interest  to  him  is  immaterial.1  The  debtor, 
in  order  to  claim  protection  on  account  of  a  payment  to  such  a  scrivener, 
must  also  have  acted  under  the  knowledge  that  the  scrivener  had  possession 
of  the  securities;  it  will  not  avail  him  to  prove  that  subsequently  to  the  pay- 
ment he  discovered  that  the  securities  were  in  the  possession  of  the  scrivener, 
as  he  could  not  have  been  guided  by  the  existence  of  a  fact  which  was 
unknown  to  him.2  But  it  is  not  necessary  that  the  debtor  should  have 
actually  seen  the  securities.3  A  scrivener  has  no  authority  to  receive  payment 
of  the  principal  before  maturity.4  Where  the  borrower  intrusts  his  agent, 
employed  by  him  to  secure  the  loan,  with  the  note  and  mortgage  to  be  given 
as  security  for  the  loan,  such  agent  has  ostensible  authority  to  receive  the 
amount  of  the  loan  from  the  lender.5 

(4)  Authority  to  Collect  Interest.  —  Authority  to  an  agent  to  collect  interest 
does  not  confer  on  him  ostensible  authority  to  receive  payment  of  the 
principal.6 

(5)  Effect  of  Designation  of  Place  of  Payment.  — The  fact  that  an  obliga- 
tion is  made  payable  at  a  certain  bank  or  at  the  office  of  a  third  person  does 
not  of  itself  confer  ostensible  authority  upon  the  bank  or  such  third  person  to 
receive  payment.1.  If,  however,  the  evidences  of  indebtedness  are  deposited 
with  such  bank  or  third  person,  they  have  ostensible  authority  to  receive 
payment.8 

(6)  Agent  in  Possession  of  Bill  and  Receipt.  —  An  agent  presenting  a  bill 


v.  Hamlin,  3  Pa.  Dist.  385.  Compare  Spencer 
v.  Wilson,  4  Muni.  (Va.)  130. 

The  debtor  need  not  have  actual  notice  of 
the  withdrawal  of  the  securities  from  the  hands 
of  the  scrivener.  Williams  v.  Walker,  2  Sandf. 
Ch.  |N.  Y  )  335. 

The  Burden  is  upon  the  debtor  to  show  that 
at  the  tims  of  the  payment  the  securities  were 
in  the  hands  of  the  scri  vener.  Garrels  v.  Mor- 
ton, 26  111  App.  433. 

Express  Authority.  —  Of  course  the  scrivener 
maybe  expressly  authorized  to  receive  pay 
msnt,  though  he  does  not  have  possession  of 
the  securities.    Shane  v.  Palmer,  43  Kan.  481. 

1.  Roberts  v.  Matthews,  1  Vern.  150:  Wol- 
slenholm  v.  Davies,  Freem.  Ch.  289;  Curtis  v. 
Drought,  Molloy  487;  Garrels  v.  Morton,  26 
111.  App.  433. 

2.  Crane  v.  Gruenewald,  120  N.  Y.  274,  17 
Am.  St.  Rep.  643. 

3.  Crane  v.  Gruenewald,  120  N.  Y.  274,  17 
Am.  St.  Rep.  643;  Hatfield  v.  Reynolds,  34 
Barb.  (M.  Y.)  612. 

4.  Burbridge  v.  Minners,  3  Campb.  193; 
Morley  v.  Culverwell,  7  M.  &  W.  174;  Hutch- 
ings  v.  Munger,  41  N.  Y.  155;  Smith  v.  Kidd, 
68  N.  Y.  130,  23  Am.  Rep.  157.  Compare 
Thornton  v.  Lawther,  169  111.  228.  See  also 
infra,  this  subsection,  Payment  to  Agent  Before 
Maturity  of  Debt. 

5.  National  Mortg.  etc.,  Co.  v.  Lash,  5  Kan. 
App.  633. 

6.  Authority  to  Collect  Interest.  —  Whitlock  v. 
Waliham,  1  Salk.  157;  Palmer  v.  Winstanley, 
23  U.  C.  C.  P.  586;  Ilgenfritz  v  Mutual  Ben. 
L.  Ins  Co  ,  81  Fed.  Rep.  27;  Garrels  v.  Morton, 
26  III.  App.  433;  Bronson  v.  Ashlock,  2  Kan. 
App.  255;  Greenman  v.  Swan,  51  Neb.  81;  Cox 
v.  Cutter,  28  N.  J.  Eq  13;  Williams  v.  Walker, 
2  Sandf.  Ch.  (N.  Y.)  325;  Central  Trust  Co.  v. 
Folsom,  26  N.  Y.  App.  Div.  40;  Antioch  Col- 
lege v.  Carroll,  11  Ohio  Dec.  (Reprint)  220,  25 
Cine.  L.  Bui.  289.  See  also  the  title  Agency, 
vol.  1,  p.  1026. 


7.  United  States.  —  Ward  v.  Smith,  7  Wall. 
(U.  S  )  447;  Cheney  v.  Libby,  134  U.  S.  68. 
See  also  U.  S.  Bank  v.  Smith,  11  Wheat.  (V. 
S.)  171. 

Illinois.  —  Wood  v.  Merchants'  Sav.,  etc., 
Co  ,  41  111.  267. 

Indiana.  —  Glatt  v.  Forlman,  120  Ind.  384. 
Iowa.  —  Callanan  v.  Williams,  71  Iowa  363; 
Klindt  v.  Higgins,  95  Iowa  529;  Englert  v. 
White,  92  Iowa  97.     Compare  Lazier  v.  Horan, 
55  Iowa  75,  39  Am.  Rep.  167. 

Louisiana.  —  Aguilar  v.  Bourgeois,  12  La. 
Ann.  122;  Rowland  v.  Levy,  14  La.  Ann. 
219. 

Michigan.  —  Bromley  v.  Lathrop,  105  Mich. 
492.  See  also  Pease  v.  Warren,  29  Mich.  9,  18 
Am.  Rep.  58. 

Minnesota.  —  St.  Paul  Nat.  Bank  v.  Cannon, 
46  Minn.  95,  24  Am.  St.  Rep.  189. 

Missouri.  — Cummings  v.  Hurd,  49  Mo. 
App.  139- 

Nebraska.  —  Omaha  First  Nat.  Bank  v.  Chil- 
son,  45  Neb.  257. 

New  Jersey.  —  Adams  1.  Hackensack  Imp. 
Commission,  44  N.  J.  L.  638,  43  Am.  Rep.  406. 

New  York.  —  Indig  v.  National  Cily  Bank, 
80  N.  Y.  100;  Hills  v.  Place,  48  N.  Y.  520,  8 
Am.  Rep.  568. 

Pennsylvania.  —  Williamsport  Gas.  Co.  v. 
Pinkerton,  95  Pa.  St.  62. 

Compare  Charleston  Nat.  Banking  Assoc. 
Bank  v.  Zorn,  14  S.  Car.  444,  37  Am.  Rep.  733. 

8.  Ward  v.  Smith,  7  Wall.  (U.  S.)  447;  Scott 
v.  Gilkey,  49  111.  App.  116.  See  also  Camp  v. 
Wiggins,  72  Iowa  643. 

Payment  of  a  note  into  a  bank  where  i(  was 
made  payable,  and  with  whom  it  is  deposited, 
a  few  days  before  it  becomes  due,  to  be  ap- 
plied in  payment  thereof,  the  maker  having 
permission  of  the  payee  to  pay  before  niaturily, 
is  a  paymenl  though  the  bank  suspends  and 
never  pays  over  the  money  to  the  payee  of  the 
note.  Osborn  v.  Baird,  45  Wis.  189,  30  Am. 
Rep.  710. 
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for  an  account  to  the  debtor  has  not  implied  authority  to  receive  payment;1 
but  the  agent's  possession  of  a  receipt:  signed  by  the  creditor  confers  on  him 
ostensible  authority  to  receive  payment.2 

(7)  Payment  to  Agent  Before  Maturity  of  Debt.  —  Authority  to  an  agent 
to  receive  payment  of  an  indebtedness  does  not  confer  upon  him  power  to 
receive  payment  before  the  maturity  of  the  indebtedness.3 

g.  Medium  of  Payment  to  Agent.  —  In  the  absence  of  express  author- 
ity otherwise  from  his  principal,  an  agent  authorized  to  receive  payment  can 
receive  only  money  in  payment;  if  he  receives  anything  else  in  payment  the 
debtor  is  not  discharged  unless  the  action  of  the  agent  is  ratified  by  his 
principal.'4  Thus,  the  agent  cannot  receive  in  payment  notes  of  the  debtor 
payable  either  to  the  agent  5  or  to  the  creditor.6  So  the  agent  has  no  implied 
authority  to  receive  in  payment  drafts  or  bills  of  exchange  7  or  checks.8 

Depreciated  Currency.  —  An  agent  cannot  receive  in  payment  depreciated  cur- 
rency not  legal  tender  so  as'  to  discharge  the  liability  of  the  debtor  to  the 
creditor  9  such  as  the  depreciated  notes  of  a  state  bank.10 

Substitution  of  Agent  as  Debtor.  — ■  The  agent  cannot  discharge  the  debtor  by 
accepting  as  payment  an  agreement  that  an  indebtedness  owing  from  the 
agent  to  the  debtor  shall  be  set  off  against  the  indebtedness  owing  to  the 
creditor  by  the  debtor.11   It  has  been  held,  however,  that  where  the  collecting 


1.  See  the  title  Agency,  vol.  1,  p.  1025. 

2.  Nash  v.  Union  Mai.  Ins  Co.,  43  Me.  343, 
69  Am.  Dec.  65 ;  B  ica  v.  Fulton,  3  N.  Mex.  215. 

3.  Thornton  v.  Lawiher,  169  111.  328,  revers- 
ing 67  111.  App.  214;  Bronson  v.  Ashlock,  2 
Kan.  App.  255;  Kingman  v.  Pierce,  17  Mass. 
247.  See  also  Union  Sav.  Assoc.  v.  Clayton, 
6  Mo.  App.  587.  And  see  supra,  this  subsec- 
tion, Scrivener' s  Rule,  and  the  title  Agency, 
vol.  1,  p.  1029.  Compare  Patten  v.  Fullerton, 
27  Me.  58;  Bliss  v.  Cutter,  19  Barb.  (N.  Y.)  9. 

4.  See  the  title  Agency,  vol.  1,  d  1027  et  sea. 
As  to  the  Meaning  of  the  Term  Money,  see  the 

title  Money,  vol.  20,  p  837. 

6.  Notes.  —  Scott  v.  Gilkey,  153  111.  168; 
Everts  v.  Lawther,  165  111.  487,  affirming  63  111. 
App.  432,  1  Chicago  L.  J.  516;  Coming  u. 
Strong,  1  Ind.  329;  Robinson  v.  Anderson,  106 
Ind.  152;  McCormick  v.  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.,  72  Ind.  518;  Frank- 
lin Sav.  Bank  v.  Colby,  105  Iowa  424;  Mc- 
Culloch  v.  McKe.;,  16  Pa.  St.  289. 

6.  David  v.  Neveu,  10  La.  Ann.  642;  Downer 
v.  Carpenter,  r  Hun  (N  Y.)  591. 

7.  Drafts  or  Bills  of  Exchange.  —  Huxley  v. 
Bull,  2  Dowl.  &  L.  340,  S  Scott  N.  R.  395,  7  M 
&  G.  571,  49  E.  C.  L.  571.  13  L.  J.  C.  PI.  217; 
Hine  v.  Steamship  Ins.  Syndicate,  n  Reports 
777;  Preston  v.  Jones,  3  111.  App.  632;  Drain 
v.  Doggett,  4t  Iowa  682;  Parham  v.  Stith,  56 
Miss.  465;  Goldsborough  v.  Turner,  67  N.  Car. 
403;  Moore  v.  Quint,  44  Vt.  97. 

8.  Checks  —  Harlan  v.  Ely.  6S  Cal.  522;  An- 
tigo  Bank  v.  Union  Trust  Co.,  149  III.  343; 
Broughton  v.  Silloway,  114  Mass.  71,  19  Am. 
Rep.  312;  Woodbury  v.  Lewis,  Walk.  (Mich.) 
256;  Doran  v.  Phillips,  47  Mich.  22S;  State 
Bank  v.  Byrne,  97  Mich.  178,  37  Am.  St.  Rep. 
332;  Missoula  County  v.  McCormick  4  Mont. 
115;  McLanahan  v.  Syracuse,  18  Hun  (N.  Y.) 
259;  Hall  v.  Storrs,  7  Wis.  253. 

If  the  agent  receives  (he  money  on  the 
check,  the  payment  to  him  is  good  Kansas 
City,  etc.,  R.  Co.  v.  Ivy  Leaf  Coal  Co.,  97  Ala. 
705;  Harbach  v.  Colvin,  73  Iowa  638;  Bard- 
well  v.  American  Express  Co.,  35  Minn.  344; 


Sage  v.  Burion,  84  Hun  (N.  Y.)  267.  Compare 
Bernheimer  v.  Herrman,  44  Hun  (N.  Y.)  110. 

9.  Hoffman  v.  Boisneuf,  4  Har.  &  M.  (Md.) 

352. 

10.  Ward  v.  Smith,  7  Wall.  (U.  S.)  447,  Pra- 
ther  v.  State  Bank,  3  Ind.  356;  Lord  v.  Bur- 
bank,  tS  Me.  178. 

11.  Setting  Off  Agent's  Indebtedness. — England. 
—  Bridges  v.  Garrett.  L.  R.  5  C.  P.  454. 

United  States.  —  Kingston  v.  Kincaid,  I 
Wash.  (U.  S.)  454. 

Alabama. — Cost  Genette,  I  Port.  (Ala.) 
212;  Craig  v.  Ely,  5  Stew.  &  P.  (Ala.)  354; 
Gullett  v.  Lewis,  3  Stew.  (Ala.)  23. 

Arkansas. — Quinn  v.  Sewell,  50  Ark.  380; 
Arnett  v.  Glenn,  52  Atk.  253;  Smith  v.  James, 
53  Ark.  135;  Ambleton  v.  Dyer,  53  Ark.  224. 

Georgia.  —  Bostick  v.  Hardy,  30  Ga.  836; 
Manning  v.  Manning,  61  Ga.  137,  Mitchell  v. 
Printup,  68  Ga.  675;  Maynard  v.  Cleveland, 
76  Ga.  53. 

Iowa.  —  McCarver  v.  Nealey,  1  Greene  (Iowa) 
360;  Aultman  v.  Lee,  43  Iowa  404. 

Kansas.  —  Wilcox,  etc  ,  Organ  Co.  v.  Lasley, 
40  Kan  521;  Deatherage  v.  Henderson,  43 
Kan.  684:  St.  John,  etc.,  Co.  v.  Cornwall,  52 
Kan.  712. 

Michigan.  —  Hurley    v.   Watson,  68  Mich. 

53*. 

Mississippi.  —  Keller  v.  Scott,  2  Smed.  &  M. 
(Miss)  81;  Baughn  v.  Shackleford,  48  Miss. 

255- 

Minnesota.  —  Talboys  v.  Boston,  46  Minn. 
144. 

Missouri.  —  Greenwood  v.  Burns,  50  Mo.  52; 
Merchant's  Mut.  Ins.  Co.  v.  Excelsior  Ins. 
Co.,  4  Mo.  App.  578.  Vandetline  v.  Smith,  18 
Mo.  App.  55. 

Nebraska.  — McCormick  v.  Keith,  8  Neb.  142. 
Nein   York.  —  Henry  v.  Maivin,    3   E.  D. 
Smith  (N.  Y.)  71;  Martin  v.  Matthews,  (Supm. 
Ct.  Gen.  T.)42  N.  Y.  St.  Rep.  567. 

North  Carolina.  —  Williams  u.  Johnston,  92 
N.  Car.  532,  53  Am.  Rep.  428. 

Pennsylvania.  —  Chambers  v.  Miller,  7  Watts 
(Pa.)  63. 

52^  Volume  XXII. 


to  Whom  Payment  to  Be  Made. 


PA  \ 'MIL NT. 


lo  Creditor  or  Agent. 


agent  is  a  bank  of  deposit,  it  may  discharge  the  debtor  as  regards  further 
liability  to  the  creditor  by  receiving  in  payment  its  own  certificate  of  deposit  1 
or  the  check  of  the  debtor  upon  the  bank  if  the  debtor  has  funds  in  bank  to 
meet  the  check.2  In  Michigan,  however,  the  court  has  expressly  refused  to 
make  any  exception  to  the  general  common-law  rule  in  favor  of  banks  acting 
as  collection  agents.3  The  agent  cannot,  if  not  indebted  to  the  debtor,  assume 
the  payment  of  the  debtor's  indebtedness  and  discharge  the  latter  from  lia- 
bility to  his  principal,4  as  where  the  agent  merely  credits  the  account  between 
the  creditor  and  himself  and  debits  the  account  between  the  debtor  and  him- 
self,5 though,  of  course,  the  agent  may  make  a  bona  fide  loan  to  the  debtor 
and  immediately  receive  back  the  money  loaned,  thereby  rendering  the  trans- 
action a  payment  by  the  debtor,  so  as  to  release  the  debtor  from  further 
liability  to  his  creditor.0  If  the  agent  actually  accounts  to  his  principal  for 
the  set-off  allowed  by  him  to  the  debtor  on  account  of  an  indebtedness  owing 
from  the  agent  to  the  debtor,  the  transaction  will  constitute  a  payment  and 
a  discharge  of  the  debtor's  liability  to  his  creditor.7 

Transfer  of  Choses  in  Action.  —  The  agent  has  no  power  to  receive  in  payment 
choses  in  action  against  third  persons,8  such  as  the  note  of  a  third  person,9 
a  certificate  of  deposit,10  or  a  check.11  It  has  been  held  that  where  the  agent 
collects  choses  in  action  against  third  persons  transferred  or  assigned  to  him 
by  the  debtor,  the  latter  is  not  discharged  until  there  has  been  some  act  of 
appropriation  by  the  agent  of  the  proceeds  collected.12 

Chattels.  —  A  collecting  agent  has  no  right  to  receive  chattels  in  payment.13 

Effect  of  Custom.  —  No  custom  should  be  allowed  to  justify  the  receipt  by  a 
collecting  agent  of  anything  other  than  money  in  payment  so  as  to  discharge 
the  debtor,  unless  it  be  in  a  case  where  the  creditor  is  connected  with  and  a 
party  to  the  custom.11 

Ratification.  —  If  the  principal  ratifies  the  act  of  his  agent  in  receiving  other 


South  Dakota.  —  Union  School  Furniture  Co. 
v.  Mason,  3  S.  Dak.  147. 

Tennessee.  —  Cooney  v.  Wade,  4  Humph. 
(Tenn.)  444,  40  Am.  Dec.  657. 

Texas.  —  McAlpin  v.  Cassidy,  17  Tex.  449; 
Belton  Compress  Co.  v.  Belton  Brick  Mfg.  Co., 
64  Tex.  337. 

Virginia.  —  Wilkinson  v.  Holloway,  7  Leigh 
(Va.)  277. 

West  Virginia.  —  Wiley  v.  Mahood,  10  W. 
Va.  206. 

Compare  Bouton  v.  American  Mut.  L.  Ins. 
Co.,  25  Conn.  542. 

An  Auctioneer  to  whom  commissions  are  due 
hz.s  a  right  to  allow  to  a  purchaser  at  the  auc- 
tion sale  credit  on  his  purchase  to  the  amount 
of  his  individual  debt  to  such  purchaser,  not 
to  exceed  the  amount  of  such  commission. 
Harlow  v.  Sparr,  15  Mo.  184. 

1.  British,  etc.,  Mortg.  Co.  v.  Tibballs,  63 
Iowa  468. 

2.  Welge  v.  Batty,  11  111.  App.  461;  Scott  v. 
Gilkey,  153  III.  168.  See  also  Hughes  v.  Kel- 
logg, 3  Neb.  186. 

3.  In  State  Bank  v.  Byrne,  97  Mich.  178,  37 
Am.  St.  Rep.  332,  the  court  reviewed  the  cases 
of  British  Mortg.  Co.  v.  Tibballs,  63  l-,wa  468, 
and  Wclge  v.  Batty,  11  111.  App.  461,  and  re- 
fused to  follow  them,  on  the  ground  that  they 
were  not  supported  by  authority. 

4.  Scott  v.  Gilkey.  153  111.  168. 

5.  Scott  v.  Gilkey,  49  111.  App.  116,  affirmed 
153  HI.  168;  Bedford  Bell  R.  Co.  v.  Burke,  13 
Ind.  App.  35;  Moore  v.  Pollock.  50  Neb. 
900. 


6.  ^cott  v.  Gilkey,  49  111.  App.  116,  affirmed 
153  111.  168. 

7.  Roseville  Union  Bank  v.  Gilbert,  24  111. 
App.  334,  in  which  case  an  accounting  by  the 
agent  was  presumed  where  the  cashier  of  a 
bank  allowed  a  set-off  against  a  note  due  to  the 
bank;  Wilcox,  etc.,  Otgan  Co.  v.  Lasley,  40 
Kan.  521;  Union  School  Furniture  Co.  v.  Ma- 
son, 3  S.  Dak.  147. 

8.  Walrath  v.  Abbott.  75  Hun  (N.  Y.)  445. 
See  also  the  title  Agency,  vol.  1,  p.  ro28. 

9.  Jeter  v.  Haviland,  24  Ga.  252;  Reynolds 
v.  Dale,  33  Ga.  585;  Scully  v.  Dodge,  40  Kan. 
395;  McCormick  v.  Peters,  24  Neb.  70;  Kenny 
v.  Hazeltine,  6  Humph.  (Tenn.)  63;  Garner  v. 
Butcher,  1  Tex.  Unrep.  Cas.  430. 

10.  Downey  v.  Hicks,  14  How.  (U.  S.)  240. 

11.  Bacon  z>.  Westervelt,  29  Conn.  598. 

12.  Hatch  v.  Hutchinson,  64  Ark.  119;  Pease 
v.  Dibble,  57  Ga.  446;  Price  v.  White,  70. Ga. 
38 r;  Kenny  v.  Hazeltine,  6  Humph.  (Tenn.) 63. 
Compare  Poorman  v.  Woodward,  21  How.  (U. 
S.)  266;  O'Conner  v.  Bernard,  6  Mart.  N.  S. 
(La.)  574;  Smith  v.  Lamberts,  7  Gratt.  (Va.) 
138.  See  further  infra,  this  title.  Mode  and 
Medium  of  Payment. 

13.  See  the  title  Agency,  vol.  1,  p.  1028.  And 
see  Fellows  v.  Kress,  5  Blackf.  (Ind.)  536; 
Kirk  v.  Hiatt,  2  Ind.  322;  Patten  v.  Fullerton, 
27  Me.  58.  Compare  Hirsch  v.  Fleming,  77 
Ga.  594;  Claflin  v.  Continental  Jersey  Works, 
85  Ga.  28. 

14.  State  Bank  v.  Byrne,  97  Mich.  178,  37 
Am.  St.  Rep.  332.  See  generally  the  title 
Usages  and  Customs. 
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than  legal  tender  or  money  in  payment,  the  payment  operates  as  a  discharge 
of  the  debtor.1  Thus,  the  acceptance  by  the  creditor  of  an  unauthorized 
medium  received  by  his  agent  is  a  ratification  of  the  agent's  act,  and  dis- 
charges the  debtor  from  further  liability.2  And  it  seems  that  in  order  to 
maintain  the  debtor's  liability  the  principal  must,  within  a  reasonable  time 
after  he  is  informed  that  his  agent  has  received  in  payment  something  other 
than  money,  inform  the  debtor  that  he  refuses  to  sanction  the  unauthorized 
transaction.3 

2.  To  Joint  Payees.  —  Payment  of  an  indebtedness  may  be  made  to  one  only 
of  several  joint  payees,  and  such  a  payment  will  be  effectual  to  discharge  the 
liability  of  the  debtor.4 

Delegation  of  Power.  —  One  of  several  joint  payees  cannot  authorize  a  pay- 
ment to  a  third  person  without  the  consent  of  his  copayees.5 

3.  Effect  of  Assignment  by  Creditor  —  a.  In  General.  —  After  an  indebted- 
ness has  been  assigned  by  the  creditor,  a  payment  to  the  assignee  is  a 
valid  discharge  of  the  indebtedness,  irrespective  of  the  question  whether  the 
indebtedness  was  or  was  not  legally  assignable;6  but  a  forged  assignment 
will  not  protect  the  debtor  as  against  his  creditor  in  paying  to  the  fraudulent 
assignee.7 

b.  Payment  Without  Notice  of  Assignment.  —  Where  the  indebted- 
ness is  not  evidenced  by  a  negotiable  instrument,  payment  by  the  debtor  to 
the  original  creditor  after  assignment,  but  before  the  debtor  has  notice  of  the 
assignment,  is  a  valid  discharge  of  the  indebtedness  as  against  the  assignee;  8 


1.  Benedict  v.  Maynard,  4  McLean  (U.  S.) 
569. 

2.  Murray  v.  Walker,  44  Ga.  58;  Patten  v. 
Fullerton,  27  Me.  58;  Baughn  v.  Shackleford, 
48  Miss.  255.  Compare  Ransom  v.  Alexander, 
31  Tex.  443. 

8.  Ward  v.  Smith,  7  Wall.  (U.S.)  447. 

4.  Joint  Payees  —  California.  —  Sullivan  v. 
Grass  Valley  Quartz  Milling,  etc..  Co.,  77  Cal. 
418;  Delano  v.  Jacoby,  96  Cal.  275,  31  Am.  St. 
Rep.  201. 

Georgia.  — Wright  v.  Ware,  58  Ga.  150. 

Illinois.  —  Lyman  v.  Gedney,  114  111.  388,  55 
Am.  Rep.  871. 

Kentucky.  —  Morrow  v.  Starke,  4  J.  J.  Marsh. 
(Kv  )  367;  Legrand  v.  Baker,  6  T.  B.  Mon. 
(Ky.)  245. 

Mississippi.  —  Lenoir  it.  Moore,  61  Miss.  400 
Minnesota.  —  Moore  v.  Bevier,  60  Minn.  240. 
Missouri.  —  Henry  v.  Mt.  Pleasant,  70  Mo. 
500. 

New  York.  —  Waters  v.  Travis,  9  Johns.  (N. 
Y.)  450;  Decker  v.  Livingston,  15  Johns.  (N. 
Y.)  479;  People  v.  Keyser,  28  N.  Y.  226,  84 
Am.  Dec.  338. 

Tennessee.  —  State  v.  Rose,  3  Lea  (Tenn.)  534. 

See  also  such  til les  as  Joint  Executors  and 
Administrators,  vol.  17,  p.  620;  Judgments 
and  Decrees,  vol.  17,  p.  858;  Mortgages,  vol. 
20,  p.  1058;  Partnership,  ante;  Trusts  and 
Trustees. 

6.  Delegation  of  Power.  —  Moore  v.  Bevier,  60 

Minn.  240. 

6.  Payment  to  Assignee.  —  Vanarsdall  v.  State, 

65  Ind.  176. 

Burden  to  Show  Assignment.  —  Where  it  is 
claimed  that  a  judgment  has  been  satisfied  by 
a  payment  to  an  assignee,  the  burden  of  proof 
is  upon  the  debtor  to  show  the  assignment  to 
the  person  to  whom  pavment  was  made.  Piatt 
v.  St.  Clair,  Wright  (Ohio)  526. 

7.  Forged  Assignments.  —  Eaves  v.  People's 
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Sav.  Bank,  27  Conn.  232,  71  Am.  Dec.  59; 
Beattie  v.  National  Bank,  69  111.  App.  632; 
Depau  v.  Browne,  Harp.  L.  (S.  Car.)  251; 
Jameson  v.  Deshields,  3  Gratt.  (Va.)  4. 

8.  Payment  to  Assignor  Without  Notice  of  Assign- 
ment—  United  States.  —  Hubbard  v.  Turner,  2 
McLean  (U.  S.)  519.  Compare  Patterson  v. 
Atherlon,  3  McLean  (U.  S.)  147. 

California.  —  Hogan  v.  Black,  66  Cal.  41; 
Renton  v.  Monnier,  77  Cal.  449, 

Colorado.  —  Boston,  etc.,  Smelting  Co.  v. 
Pless,  9  Colo.  112;  Drennon  v.  Ross,  2  Colo. 
App  181. 

Georgia.  —  Pulliam  v.  Cantrell,  77  Ga.  563. 

Illinois.  —  Sears  v.  Illinois  Wesleyan  Uni- 
versity, 28  111.  183.  See  also  Merrick  v.  Hul- 
bert,  15  111.  App  606. 

Indiana.  —  Bartholomew  v.  Hendrix,  5 
Blackf.  (Ind.)  572. 

Kansas.  —  Tennison  v.  Piatt,  50  Kan.  631; 
Lockrow  v.  Cline,  4  Kan.  App.  716;  Chapman 
v.  Sieiner,  5  Kan.  App.  326. 

Kentucky.* — Coburn?'.  Currens,  I  Bush(Ky.) 
247;  Gibson  v.  Pew,  3  J.  J.  Marsh.  (Ky.)  222; 
Clark  v.  Boyd,  6  T.  B.  Mon.  (Ky.)  293;  Slock- 
ton  v.  Hall,  Hard.  (Ky.)  168. 

Louisiana.  —  Styles  v.  M'Neil,  6  Mart.  N.  S. 
(La.)  296,  17  Am.  Dec.  183. 

Maine.  —  Thayer  v.  Havener,  6  Me.  212. 

Maryland.  —  Robinson  v.  Marshall,  11  Md. 
251. 

Massachusetts. —  American  Bank  v.  Jenness, 
2  Met.  (Mass.)  288. 

Minnesota.  —  Dodd  v.  Brott,  I  Minn.  270,  66 
Am.  Dec.  541.  See  also  MacDonald  v.  Knee- 
land,  5  Minn.  352. 

Mississippi.  —  Shields  v.  Tavlor,  25  Miss.  13. 

Missouri. —  Heath  v.  Powers,  9  Mo.  774; 
Richards  v.  Griggs,  16  Mo.  416;  Weinwick  v. 
Bender,  33  Mo.  So;  Leahi  z\  Dugdale,  34  Mo.  99. 

New  Jersey.  —  Decker  v.  Adams,  28  N.  J.  L. 
511,  78  Am.  Dec.  65. 
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and  the  same  is  true  with  regard  to  payments  made  before  the  assignment.1 
If,  however,  the  indebtedness  is  evidenced  by  a  negotiable  instrument  which 
is  transferred  by  indorsement  before  maturity,  the  rights  of  the  indorsee- 
become  complete  without  notice  to  the  debtor,  and  payment  to  the  original 
payee  is  no  defense,  though  the  payor  had  no  notice  of  the  indorsement.2 
But  if  a  negotiable  instrument  is  merely  assigned  before  maturity  and  not 
transferred  by  indorsement  within  the  law  merchant,  payment  to  the  original 
payee  without  notice  of  the  assignment  is  good.3  After  a  negotiable  instru- 
ment has  matured,  the  indorsee  must  give  notice  of  the  transfer  to  the 
maker,  and  the  maker  will  be  protected  in  payments  to  the  original  payee 
before  such  notice  *  And  a  fortiori  a.  payment  to  the  original  payee  of  a 
negotiable  note,  before  its  transfer  and  after  maturity,  is  good  as  against  the 
transferee,  though  the  latter  had  no  notice  of  such  payment.5 

In  Case  of  a  Second  Assignment  by  the  creditor  of  the  same  indebtedness,  the 
debtor  is,  if  he  has  no  notice  of  the  first  assignment,  protected  in  payments 
to  the  second  assignee.6 

Demand  for  Production  of  Evidence  of  Indebtedness.  —  In  making  payment  to  the 
assignor  of  a  nonnegotiable  instrument,  the  debtor  is  not  required  to  demand 
production  of  the  evidence  of  the  indebtedness,  and  his  failure  to  do  so  will 
not  prevent  the  payment  from  being  effectual  as  against  the  assignee,  where 
the  debtor  had  no  actual  notice  of  the  assignment.7 

c  Payment  After  Notice  of  Assignment.  —  After  the  debtor  has 
notice  of  the  assignment,  he  can  do  no  act  to  the  prejudice  of  the  assignee, 
and  therefore  a  subsequent  payment  by  the  debtor  to  the  original  creditor  is 
of  no  effect  as  against  the  assignee.8 


New  York. — James  v.  Morey,  2  Cow.  (N. 
Y.)  246;  Meghan  v.  Mills,  9  Johns.  (N.  Y.)  64; 
Seymour  v.  Lewis,  19  Wend.  (N.  Y.)  512; 
Huntington  v.  Potter,  32  Barb.  (N.  Y.)  300; 
Deach  ».  Perry,  53  Hun  (N.  Y.)  638,  6  N.  Y. 
Supp.  940;  Burnett  v.  Riker,  (Supm.  Ct.  Spec. 
T.)  13  Civ.  Pro.  (N.  Y.)  338;  Heermans  v.  Ells- 
worth. 64  N.  Y.  159,  affirming  3  Hun  (N.  Y.) 
473;  Van  Keuren  v.  Corkins,  66  N.  Y.  79.  See 
also  Williams  v.  Irving,  (Supm.  Ct.  Spec.  T.) 
47  How.  Pr  (N  Y.)  440. 

Oregon.  —  Adair  v.  Lenox,  15  Oregon  489. 

Pennsylvania.  —  Bury  v.  Hanman,  4  S.  &  R. 
(Pa.)  175-  Brindle  v.  Mcllvaine,  9  S.  &  R.  (Pa.) 
74;  Foster  v.  Carson,  159  Pa.  St.  477,  39  Am. 
St.  Rep.  696;  Com.  v.  Sides,  176  Pa.  St.  616; 
Lee  v,  Sallida,  7  Pa.  Super.  Ct.  98. 

Texas.  —  Houghton  v.  Marshall,  31  Tex.  196. 

Virginia.  —  Preston  v.  Grayson  County,  30 
Gratt.  (Va.)  496. 

Wisconsin.  —  Mowry  v.  Crocker,  6  Wis.  326. 

Wyoming. — Stebbins,  etc.,  Co.  v.  Union 
Pac.  R.  Co.,  2  Wyo.  71. 

See  also  the  title  Assignments,  vol.  2,  p.  1077. 

1.  Smith  v.  Hollister,  14  N.  J.  Eq.  153.  See 
generally  the  title  Assignments,  vol.  2,  p.  1099. 

2.  Negotiable  Instruments — ■  Indorsement  Before 
Maturity  —  Arkansas.  —  Jenkins  v.  Shinn,  55 
Ark.  347. 

Georgia.  —  Prioleau  v.  South  Western  R. 
Bank,  16  Ga.  582. 

Illinois.  —  Mobley  v.  Ryan,  14  111.  51,  56 
Am.  Dec.  488;  Ennor  v.  Hodson,  134  111.  32. 

Indian  Territory.  —  Barton  v.  Ferguson,  I 
I ndi an  Ter.  263. 

Iowa.  — Gillam  v.  Huber,  4  Greene  (Iowa) 
155;  Montreal  Bank  v.  Ingerson,  105  Iowa  349; 
Baumgartner  v.  Peterson,  93  Iowa  572. 

Kansas.  —  Best  v.  Crall,  23  Kan.  486;  Bur- 
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hans  v.  Hutcheson,  25  Kan.  625,  37  Am.  Rep. 
274. 

Massachusetts.  —  Wheeler  v.  Guild,  20  Pick. 
(Mass.)  545,  32  Am.  Dec.  231;  Murphy  v. 
Barnard,  162  Mass.  72,  44  Am  St.  Rep.  340. 

Missouri. — Grant  v.  Kidwell.  30  Mo.  455; 
Ripley  Nat.  Bank  v.  Connecticut  Mut.  L.  Ins. 
Co.,  145  Mo.  142. 

Nebraska.  — Stark  v.  Olsen,  44  Neb.  646. 

Ohio.  —  Hitchcock  v.  Kelley,  1  Ohio  Leg. 
N.  530. 

Oregon.  —  Adair  v.  Lenox,  15  Oregon  489. 

Tennessee, —  Robinson  v.  Keys,  9  Humph. 
(Tenn  )  144;  Gosling  v.  Griffin,  85  Tenn.  737. 

Virginia.  —  Davis  v.  Miller,  14  Gralt.  (Va.)  1. 

An  innocent  holder  of  a  negoiiable  note  may 
recover  the  amount,  but  if  it  is  secured  by 
a  mortgage,  which  has  been  foreclosed,  the 
mortgagor  can  set  up  payments  made  to  the 
mortgagee  before  the  assignment.  Longan  v. 
Carpenter,  1  Colo.  205. 

3.  Fox  v.  Cipra,  5  Kan.  App.  312. 

4.  Indorsements  After  Maturity.  —  Schuster 
v.  Marden,  34  Iowa  181.  Compare  Murray  v. 
Gibson,  2  La.  Ann.  311;  Bates  v.  Martin,  3 
Mo.  367. 

5.  Capps  v.  Gorham,  14  111.  198. 

6.  Burge  v.  Miner,  7  Ohio  Dec.  (Reprint)  156, 
1  Cine.  L.  Bui.  186. 

7.  Demand  for  Production  of  Evidence  of  In- 
debtedness.—  Johnston  v.  Allen,  22  Fla.  224,  1 
Am  St.  Rep.  180;  Shields  71.  Taylor,  25  Miss. 
13;  Foster  v.  Beals,  21  N.  Y.  247. 

8.  Payments  After  Notice  of  Assignment — 
United  States.  —  Mobile,  etc.,  R.  Co.  v.  Jurey, 
in  U.  S.  584;  Gardner  v.  Tennison,  2  Cranch 
(C  C.)  338. 

Alabama.  —  Holland  v.  Dale,  Minor  (Ala.) 
265;  Barbour  v.  Washington  F.  &  M.  Ins.  Co., 
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Assignments  of  Part  of  Claim.  —  It  has  been,  held  that  where  a  part  of  a  claim 
is  assigned  without  the  debtor's  assent,  the  debtor,  though  he  has  notice  of 
the  assignment,  may  still  disregard  it,  and  by  a  payment  to  the  original  cred- 
itor discharge  his  indebtedness.1 

4.  Payment  to  Executors  and  Administrators.  —  This  subject  will  be  found 
discussed  in  early  titles  in  this  work.* 

5.  Payments  to  Heirs,  Distributees,  and  Legatees  of  Creditor.  —  A  debtor  to 
the  estate  of  a  decedent  cannot  discharge  his  liability  by  a  payment  to  the 
heirs  of  the  creditor.3  Where,  however,  the  estate  was  perfectly  solvent, 
payments  to  legatees  or  distributees  who  would  ultimately  have  received  the 
money  have  been  held  to  discharge  the  debtors  from  further  liability  to  the 
estate.4 

6.  Payments  to  Creditors  of  Creditor.  —  A  debtor  cannot    discharge  his 


o  Ala.  433;   Lehman  v.  McQueen,  65  Ala. 

570. 

Arkansas.  — -  State  v.  Jennings,  10  Ark.  428. 

Colorado.  — Stoddard  v.  Benton,  6  Colo.  508; 
Chainberlin  v.  Gilman,  10  Colo.  94. 

Connecticut  —  Porter  v.  Seeley,  13  Conn  564. 

Illinois.  —  Springfield  M.  &  F.  Ins.  Co.  v. 
Peck,  102  111.  265;  McClintock  v.  Helberg,  168 
III.  384,  affirming  64  III.  App.  190;  Creighton 
v.  Hyde  Park,  6  111.  App.  272;  Triplett  v.  Scott, 
12  111.  137. 

Indiana.  —  Helms  v.  Sisk,  8  Blackf.  (Ind.) 
503;  Daggett  v.  Flanagan.  78  Ind.  253;  Mc- 
Fadden  v.  Wilson,  96  Ind.  253;  Indianapolis, 
etc.,  R.  Co.  v.  Hyde.  122  Ind  18S. 

Iowa.  —  Hickok  v.  Labussier,  Morr.  (Iowa) 
"5- 

Kentucky.  —  Turneys  v.  Hunt,  8  B.  Mon. 
(Ky.)  405. 

Maine.  —  Clark  v.  Rogers,  2  Me.  143;  Swett 
v.  Green,  4  Me.  384;  Millken  v.  Loring,  37 
Me.  408. 

Maryland. — Shriner  v.  Lamborn,  12  Md.  70. 

Massachusetts.  —  Merriam  v.  Bacon,  5  Met. 
(Mass.)  95;  Jones  v.  Witter.  13  Mass.  307; 
Jenkins  v.  Brewster,  14  Mass.  291;  Moors  v. 
Washburn.  159  Mass.  172. 

Minnesota.  — Schilling  v.  Mullen,  55  Minn. 
122,  43  Am.  St.  Rep.  475. 

Mississippi .  — Anderson  v.  Miller,  7  Smed. 
&  M.  (Miss.)  586;  Fennell  v.  McGowan,  58 
Miss.  261. 

Missouri.  —  Bardon  v.  Savage,  1  Mo.  560; 
Bates  v.  Martin,  3  Mo.  367:  Wolf  v.  Cozzens, 
4  Mo.  431 :  Gates  v.  Kerby,  13  Mo.  157;  Laugh- 
lin  v.  Fairbanks,  8  Mo.  367;  Ashby  v.  Winston, 
34  Mo.  311 ;  Leahey  v.  Dugdale,  41  Mo.  517; 
Padley  v.  Neill,  134  Mo.  364;  Goldstein  v. 
Winkelman,  28  Mo.  App.  432;  Kellogg  v. 
Morgan,  45  Mo.  App.  245;  Lord  v.  Scham- 
loeffel,  50  Mo.  App.  360. 

New  Jersey.  —  Todd  v.  Meding,  56  N.  J. 
Eq.  83.' 

New  York.  —  Ernst  7/.  Estey  Wire  Works 
Co.,  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  68, 
20  Misc.  (M.  Y.)  365;  Chace  v.  Higgins,  1 
Thomp.  &  C.  (N.  Y.)  229;  Lyman  v.  Cart  wright, 
3  E.  D.  Smith  (N.  Y.)  117;  Eels  v.  Finch.  5 
Johns.  (N.  Y.)  193;  Littlefield  ■■■/.  Storey,  3 
Johns.  (N.  Y.)  425,  Field  v.  New  York.  6  N. 
Y.  179,  57  Am.  Dec.  435;  Roy  v.  Bauc  is,  43 
Barb.  (N.  Y.)  310;  Beran  v.  Tradesmen's  Nat. 
Bank,  57  Hun  (NI.  Y.)  592,  10  N.  Y.  Supp  677; 
Ten  Eick  v.  Simpson.  1  Sand.  Ch.  (N.  Y.)  244. 

North  Carolina.  —  Governor  v.  Griffin,  2  Dev. 


L.  (13  N.  Car.)  352;  Ellis  v.  Amason,  2  Dev. 
Eq.  (17  N.  Car.)  273. 

Ohio.  —  Patterson  v.  Wilkins.  Wright  (Ohio) 
501;  Welsh  v.  Childs,  17  Ohio  St.  319. 

Pennsylvania.  —  Stevens  v.  Stevens,  I  Ashm. 
(Pa.)  190;  Fisher  v.  O'Donnell.  9  Lane.  L.  Rev. 
(Pa.)  301.  See  also  Trilt  v.  Colwell,  31  Pa. 
St.  228. 

South  Carolina.  —  Newman  v.  Crocker,  1  Bay 
(S.  Car.)  246;  Mixon  v.  Jones,  1  Rich.  L.  (S. 
Car.)  395;  Tibbetts  v.  Weaver,  5  Strobh.  L. 
(S.  Car.)  144;  Nettles  v.  Huggins,  8  Rich.  L. 
(S.  Car.)  273.  Compare  Brown  v.  Rees,  2 
Mill  (S.  Car.)  49S. 

Vermont  —  Upton  v.  Moore,  44  Vt.  552. 
Virginia.  —  Hatcher   v.    Cabell.    6  Rand. 
(Va.)  353. 

Wisconsin.  —  Mowry  v.  Crocker,  6  Wis.  326; 
Holden  v.  Kirby,  21  Wis.  149;  Pier  v.  Bullis, 
48  Wis.  429. 

Compare  Fayetteville  First  Nat.  Bank  v. 
Clark,  9  Baxt.  (Tenn.)  589. 

See  also  the  title  Assignments,  vol.  2,  pp. 
1077,  1078. 

Though  an  Account  Has  Eeen  Assigned  for  Col- 
lection, with  the  tight  to  retain  a  certain  por- 
tion, a  payment  to  the  assignor  will  be  good  as 
to  so  much  as  he  was  entitled  to  receive. 
Blackman  v.  Dunkirk,  21  Wis.  36. 

1.  Assignments  of  Part  of  Claims.  —  Wesiham 
Granite  Co.  v.  Chandler.  4  Mackey  (D.  C.)  32; 
Love  v.  Fairfield,  13  Mo.  301;  Burnet  v.  Cran- 
dall,  63  Mo.  410;  Loomis  v.  Robinson,  76  Mo. 
4S8;  St.  Louis  Fourth  Nat.  Bank  v.  Noonan, 
88  Mo.  372.  See  also  James  v.  Newton,  142 
Mass.  366;  Philadelphia's  Appeal,  86  Pa.  St. 
179.  But  see  Todd  v.  Meding,  56  N.  J.  Eq.  83: 
McFadden  v.  Wilson,  96  Ind.  253. 

2.  See  the  titles  Executors  and  Adminis- 
trators, vol.  11,  especially  at  pp.  926,  994, 
1000;  Foreign  Executors  and  Administra- 
tors, vol.  13,  p  932  et  seq. 

3.  Payment  to  Heirs  of  Creditor.  —  McCustian 
v.  Ramey,  33  Ark.  i4r;  Phillips  v.  Carson,  7 
Mart.  (La.)  232;  Rousch  v.  Hundley,  2  Ohio 
Dec.  (Reprint)  445   3  We?t  L.  Month.  126. 

4.  Legatees  and  Distributees  of  Solvent  Estates. 
—  Hannah  -'.  Laukford,  13  Ala.  163;  Johnson 
v.  Longmire,  39  Ala.  143;  Lewis  v.  Lymons,  13 
111.  117;  Vail  v.  Anderson,  61  Minn.  552.  See 
also  Bogert  -■.  Furman.  10  Paige  (N.  Y.)  496; 
Walworth  v.  Abel,  52  Pa.  St.  370;  Small  v. 
Lumpkin,  28  Gratt.  (Va.)  832.  And  see  the 
title  Executors  and  Administrators,  vol.  11, 
p.  996. 
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To  Husband  or  Wife  of  Creditor. 


indebtedness  to  his  creditor  by  a  voluntary  payment,  without  the  consent  of  the 
latter,  to  a  third  person  to  whom  the  latter  is  indebted. 1  If,  however,  the  pay- 
pent  is  not  voluntary,  but  is  made  in  pursuance  of  attachment  or  garnishment 
proceedings,  or  on  an  execution  instituted  by  such  third  person  against  the 
creditor,  the  debtor  is  discharged  by  the  payment;2  and  if  the  payment  to 
a  third  person  to  whom  the  creditor  is  indebted  is  made  at  the  request  of  the 
creditor,  it  is  of  course  a  valid  discharge  for  the  debtor's  indebtedness.3 

Assumption  of  Indebtedness  of  Creditor. — A  mere  assumption  by  a  debtor  of  an 
indebtedness  which  his  creditor  owes  to  a  third  person,  or  a  mere  agreement 
by  a  debtor  with  his  creditor  to  pay  such  indebtedness,  is  not  to  be  considered, 
unless  actual  payment  is  made  to  such  third  person,  as  a  discharge  of  the 
debtor's  indebtedness  to  his  creditor.4  If  such  an  assumption  is  also  with 
the  consent  of  the  third  person,  so  as  to  constitute  a  novation,  it  will,  of 
course,  operate  as  a  discharge  of  the  debtor's  liability  to  his  creditor.5 

7.  Payments  to  Parents  of  Creditor.  —  A  parent  has,  as  such,  no  authority 
to  receive  the  payment  of  indebtedness  owing  to  his  or  her  child,  and  such  a 
payment  will  not  discharge  the  debtor  from  liability  to  the  child.6 

8.  Payments  to  Husband  or  Wife  of  Creditor  —  To  Husband.  —  At  common  law, 
by  which  the  husband  was  entitled  to  reduce  to  possession  the  choses  in  action 
of  his  wife,  a  voluntary  payment,  of  course,  by  a  debtor  of  a  wife  to  her  hus- 
band was 'effectual  to  discharge  the  debtor  from  any  further  liability  to  the 
wife,7  but  in  the  jurisdictions  in  which  this  common-law  rule  is  abolished  the 
husband  has  no  inherent  authority  to  receive  the  payment  of  credits  belonging 
to  his  wife.8  The  wife  may,  of  course,  expressly  empower  her  husband  to 
receive  payment.9 

To  Wife.  —  A  wife  has  no  implied  authority  to  receive  payment  of  a  debt 
to  her  husband,10  but  of  course  the  husband  may  expressly  authorize  her  to 
do  so,  and  thereby  render  payment  to  her  effective  to  discharge  his  debtors 


1.  Payment  to  Creditors  of  Creditor  —  United 
States.  —  U.  S.  v.  Keehler,  9  Wall.  (U.  S.)  83. 

California.  —  McGee  v.  San  Jose,  68  Cal.  91. 

Idaho.  —  Bowman  v.  Ainslie.  1  Idaho  644. 

Indiana.  —  Elliott  v.  Stevenson,  21  Ind.  359; 
Bedford  Belt  R.  Co.  v.  Burke,  13  Ind.  App.  35. 

Massachusetts.  —  Harrison  v.  Moran,  163 
Mass.  495. 

New  Jersey.  —  State  Bank  v.  Plainfield  First 
Nat.  Bank,  34  N.  J.  Eq.  451. 

New  York.  —  Cooman  v.  Board  of  Educa- 
tion, 37  Hun  (M.  Y.)  96;  Moffatt  v.  Henderson, 
48  N.  Y.  Super.  Ct.  449;  Waldheim  v.  Bender, 
(Sup.  Ct.  Gen.  T.)  36  How.  Pr.  (N.  Y.)  181; 
Robinson  v.  Weeks,  (Supm.  Ct  Gen.  T.)  6 
How.  Pr.  (N.  Y.)  161;  Richardson  v.  Ainsworth, 
(Supm.  Ct.  Gen.  T.)  20  How.  Pr.  (N.  Y.)  521. 

Wisconsin.  —  Walker  v.  Newton,  53  Wis.  336. 

2.  California. — Skelly  v.  Westminster  School 
Dist.,  103  Cal.  652. 

Neiv  Hampshire.  —  Drew  v.  Towle,  30  N.  H. 
531,  64  Am.  Dec.  309. 

New  York. —  Holmes  v.  Remsen,  4  Johns. 
Ch.  (N.  Y.)  460,  8  Am.  Dec.  581  20  Johns.  (N. 
Y.)  229,  11  Am.  Dec.  269;  Cochran  v.  Fitch,  1 
Sandf.  Ch.  (N.  Y.)  142;  Gibson  v.  Haggertv, 
37  N.  Y.  555,  97  Am.  Dec.  752;  Donovan  v. 
Hunt,  (Supm.  Ct.  Gen.  T.)  7  Abb.  Pr.  (N. 
Y.)  29. 

Ohio. -- Hallanan  v.  Crow,  15  Ohio  St.  176. 

Wisconsin.  —  Dunbar  v.  Harnesberger,  12 
Wis.  373;  Sauntry  v.  Dunlap,  12  Wis.  364; 
Kibbee  v.  Howard,  7  Wis.  150,  Judd  v.  Little- 
john,  11  Wis.  176. 


See  also  the  title  Garnishment,  vol.  14,  p. 
875. 

3.  Payment  at  Request  of  Creditor.  —  Staley  v. 
Matheny,  30  Ga.  937;  Allen  v.  Breusing,  32 
111.  505;  Pittman  v.  Pitlman,  59  Miss.  203; 
Brady  v.  Durbrow,  2  E.  D.  Smith  (N.  Y.)  78; 
Leavitt  v.  Beers,  Hill  &  D.  Supp.  (N.  Y.)  221; 
Crowell  v  Simpson,  7  Jones  L.  (52  N.  Car.) 
285. 

4.  Hamilton  v.  Callender,  1  Dall.  (Pa.)  420; 
Merchants',  etc  ,  Bank  v.  Coleman,  81  Ala. 
170:  Koch  v.  Roth,  150  111.  212;  Miller  v.  Bar- 
Ier,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  1105. 
Compare  Gibson  v.  Lenane,  94  N.  Y.  183. 

5.  See  the  title  Novation,  vol.  21,  p.  659. 

6.  See  the  title  Parent  and  Child,  vol.  21, 
p.  1034. 

7.  Payment  to  Husband  of  Creditor.  —  Arring- 
ton  v.  Arrington,  102  N.  Car.  491;  Baughman 
v.  Divler.  3  Yeates  (Pa.)  9.  See  also  the  title 
Husband  and  Wife,  vol.  15,  p.  822. 

8.  Runyon  v.  Snell,  116  Ind.  164,  9  Am.  St. 
Rep.  839;  McWhorter  v.  Norris,  9  Ind.  App. 
490;  Jones  v.  Commercial  Bank,  78  Ky.  413; 
O'Callaghan  v.  Barrett,  66  Hun  (N.  Y.)  633,  21 
N.  Y.  Supp.  368. 

9.  Husband  Is  Authorized  Agent  of  Wife.  — 
Bradley  v.  Bierly,  (Ky.  1895)  30  S.  W.  Rep.  614. 
See  also  the  title  Husband  and  Wife,  vol.  15, 
P-  855. 

10.  Payment  to  Wife  of  Creditor.  —  White  v. 
Knowles,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
579;  Willingham  7'.  Simons,  1  Desaus.  (S.  Car.) 
272;  Day  v.  Boyd,  6  Heisk.  (Tenn.)  458. 
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from  liability,1  or  he  may  ratify  and  confirm  a  previous  unauthorized  payment 
to  his  wife.3 

9.  Payments  to  Infants.  —  A  payment  to  an  infant  is  not  effective,  as  a 
general  rule,  to  discharge  the  liability  of  the  payor  to  such  infant,  especially 
where  the  payment  is  squandered.3  If  the  amount  paid  to  the  infant  is  used 
in  the  purchase  of  necessaries,  it  would  seem  that  the  payment  is  good.4  So 
it  seems  that  if  the  payor  is  induced,  by  false  representations  as  to  the  age  of 
the  infant,  to  make  the  payment  under  the  belief  that  the  infant  is  of  age,  it 
should  be  allowed  in  equitv  as  a  discharge.5 

10.  Payments  to  Guardians.  —  A  guardian  has  power  to  collect  the  choses 
in  action  of  his  ward,  and  payments  to  the  guardian  will  discharge  the  debtor 
from  further  liability.6 

11.  Payment  to  Person  Ultimately  Entitled  to  Receive  Benefit.  — Where  the 
nominal  payee  is  bound  absolutely  to  pay  over  the  money  when  received  to 
a  third  person,  the  debtor  may  discharge  his  indebtedness  by  payment  directly 
to  such  third  person.7  It  is  not  essential  that  such  third  person  could  have 
maintained  an  action  against  the  debtor.8 

12.  Compulsory  Payments  Arising  Out  of  State  of  War.  —  In  case  of  a  war 
between  nations,  one  government  may,  it  seems,  provide  for  the  confiscation 
of  credits  owing  to  the  citizens  of  the  other  government,  and  a  payment  by  a 
debtor  to  the  government  by  which  the  credit  is  confiscated  will  discharge  him 
from  further  liability  to  his  creditor.9 

13.  Apportionment  of  Payments  with  Respect  to  Tine.  —  It  is  a  general  rule 
of  the  common  law,  followed  in  chancery,  that  sums  of  money  payable 
periodically,  at  fixed  times,  are  not  apportionable  during  the  intervening 
periods. 10  Thus,  there  is  no  apportionment  at  common  law  with  respect  to 
time  in  the  case  of  rents,11  or  dividends  on  shares  in  corporations,12  or  in  case 
of  annuities,  except  when  clearly  intended  for  the  daily  support  of  the  bene- 
ficiary,13 or  in  case  of  coupons  or  dividends  on  the  bonds  of  the  United  States.14 

III.  Time  of  Payment  —  1.  In  General.  — ■  Payment  should  properly  be 
made  at  the  time  when  the  indebtedness  becomes  due,  and  at  common  law  a 
payment  post  diem,  or  after  maturity,  could  not  be  pleaded  as  a  payment,  but 
was  available  only  under  a  plea  of  accord  and  satisfaction  or  of  set-off.15 
Payment  after  default  could,  however,  always  be  relied  on  in  equity  as  pay- 
ment.16   The  statute  of  Anne,  which  has  been  either  re-enacted  or  adopted 

1.  Stanlon  v.  French,  83  Cal.  194;  Baughan  to  the  federal  authorities,  see  the  title  Land- 
v.  Brown,  122  Ind.  115.  lord  and  Tenant,  vol.  18,  p.  303. 

2.  Willingham  v.  Simons,  1  Desaus.  (S.  10.  Dexter  v.  Phillips,  121  Mass.  178,  23  Am. 
Car.)  272.  Rep.  261.    Compare  In  re  Rogers.  I  Drew.  & 

3.  Payment  to  Infant  Creditors. —  Philips  v.  Sm.  338. 

Paget,  2  Aik.  80;  State  v.  Joest,  46  Ind.  233,  11.  See  the  title  Landlord  and  Tenant,  vol. 

in  which  latter  case  it  was  held  that  payment  18,  p.  289. 

of  a  distributive  share  made  to  an  infant  whose  12.  Clive  v.  Clive,  Kay  600;  Granger  v.  Bas- 

husband  is  also  an  infant  is  not  binding,  al-  sett,  98  Mass.  462.    See  also  the  titles  Stock; 

though  received  by  her  and  her  husband,  and  Stockholders. 

the  amount  may  be  recovered  after  majority,  13.  Hay  v.  Palmer,  2  P.  Wms.  501;  Reyish  v. 

with  a  return  of  the  amount  paid.  Manin,  3  Atk.  330;  Howell  v.  Hanforth.  2  W. 

4.  See  the  title  Infants,  vol.  16,  p.  275  et  seq.  Bl.  1016;  Anderson  v.  Dwyer,  I  Sch.  &  Lef. 

5.  Overton  v.  Banister,  3  Hare  503,  8  Jur.  906.  301;  Franks^.  Noble,  12  Ves.  Jr.  484;  Reg.  v. 

6.  Payment  to  Guardians.  —  Ross  v.  Gill,  1  Treasury  Com'rs,  16  Q.  B.  357,  71  E.  C.  L.  357; 
Wash  (Va.)  87;  Tavlor  v,  Bemiss,  110  U.  S.  Leathley  v.  Trench,  8  Ir.  Ch.  401;  Wiggin  v 
42;  Davenport  v.  Olmstead,  43  Conn.  74.  See  Swett,  6  Met.  (Mass.)  iq4,  39  Am.  Dec.  716. 
also  the  title  Guardian  and  Ward,  vol.  15,  And  see  the  title  Annuities,  vol.  2,  p.  400. 

p.  55.  14.  Sargent  v.  Sargent,  103  Mass.  297;  Earp's 

7.  Person  Ultimately  Entitled  to   Benefit. —  Will,  1  Pars.  Eq.  Cas.  (Pa.)  453. 

Irwin  v.  Lapham,  27  Mich.  311.    See  also  Page  15.  Common-law  Rule  as  to  Payments  Post  Diem. 

v.  Dickens,  77  Fed.  Rep.  61.  — Craig  v.  Whips,  1  Dana  (Ky.)  375;  Gearhart 

8.  Stilwell  v.  Carpenter,  (Ct.  App.)  2  Abb.  v.  Olmstead,  7  Dana  (Kv.)  445;  VVhiuington 
N.  Cas.  (N.  Y.)  238.  v.  Roberts,  4  T.  B.  Mon.  (Ky.)  173;  Harlan  v. 

9.  Baldwin  v.  Kellogg,  1  Day  (Conn.)  4.    See  Wingite,  2  J.  J.  Marsh.  (Ky.)  140. 

the  title  War.  16.  Rule  in  Equity.  —  Harlan  v.  Wingate,  2 

With  regard  to  payment  of  rent  by  a  tenanl  J.  J.  Marsh.  (Ky.)  140;  Hall  v.  Burton,  3  J.  J, 
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as  in  force  in  the  United  States,  expressly  authorized  a  payment  post  diem 
to  be  pleaded  at  law  as  a  payment.1 

Recovery  of  Damages  in  Case  of  Payment  After  Maturity.  —  Though  upon  nonpay- 
ment at  maturity  the  creditor  would  be  entitled  to  nominal  damages  for  the 
detention  of  the  money,  his  acceptance  of  the  full  amount  of  the  debt  after 
a  default  by  the  debtor  to  pay  the  debt  when  due  may  operate  as  an  accord 
and  satisfaction  of  the  indebtedness,  and  the  creditor  cannot  afterwards  main- 
tain an  action  to  recover  nominal  damages.3  If  by  express  agreement  the 
indebtedness  bears  interest  after  default,  the  acceptance  of  the  principal  after 
default  is  no  bar  to  a  suit  to  recover  the  interest  up  to  the  time  of  payment,3 
but  it  seems  to  be  otherwise  when  the  interest  after  default  was  merely 
recoverable  as  damages  for  the  detention  of  the  money.4 

Payment  After  Action.  —  If  the  payment  is  not  made  until  after  the  institution 
of  an  action  for  the  recovery  of  the  debt,  the  creditor  is  still  entitled  to  a 
judgment  for  nominal  damages  so  as  to  carry  costs.5  If  the  amount  of  the 
debt  is  accepted  by  the  creditor  in  satisfaction  of  the  debt,  damages,  and 
costs,  his  right  to  a  judgment  for  nominal  damages  and  costs  is  defeated.8 
And  in  New  York  it  has  been  held  that  as  the  costs  are  an  incident  of  the 
debt,  the  receipt  of  the  payment  of  the  debt  after  action  begun,  without  an 
express  reservation  of  the  right  to  costs,  defeats  the  right  of  the  plaintiff  to 
costs.7  A  payment  after  an  action  has  been  instituted  is  always  admissible 
in  evidence  to  reduce  the  amount  of  the  plaintiff's  recovery.8 

2.  When  Time  of  Payment  Not  Specified.  —  When  no  time  is  expressly  fixed 
for  the  payment  of  money,  it  is  payable  immediately,9  or  at  least  within  a 


Marsh.  (Ky.)  570;  Whittington  v.  Roberts,  4 
T.  B.  Mon.  (Ky.)  173,  holding  that  the  statute 
authorizing  the  plea  of  payment  after  mal  urity 
did  not  deprive  a  court  of  equity  of  jurisdic- 
tion to  grant  relief  from  a  judgment  on  the 
ground  of  a  payment  after  maturity. 

1.  Statute  of  Anne. —  U.  S.  v.  Gurney,  4 
Cranch  (U.  S.)  333.  See  also  Young  v.  Park, 
6  J.  J.  Marsh.  (Ky.)  540. 

2.  Nominal  Damages  Not  Recoverable.  —  Beau- 
mont v.  Greathead,  3  Dowl.  &  L.  631,  2  C.  B. 
494,  52  E.  C.  L.  494,  15  L.  J.  C.  PI.  130;  Tris- 
ton  v.  Barrington,  4  Dowl.  &  L.  273,  16  M.  & 
VV.  61,  10  Jur.  928,  16  L.  J.  Exch.  2;  Glascock 
v.  Ashman,  52  Cal.  493.  See  also  Thomas  v. 
Cross,  7  Exch.  728,  21  L.  J.  Exch.  251. 

8.  Interest  After  Default.  —  U.  S.  v.  Gurney, 
4  Cranch  (U.  S.)  333;  Cunningham  v.  Wrenn, 
23  111.  64. 

4.  Westcott  v.  Waller,  47  Ala.  492;  Bronner 
Brick  Co.  v.  M.  M.  Canda  Co.,  (Supm.  Ct.  Tr. 
T.)  18  Misc.  (N.  Y.)  681. 

5.  Payment  After  Action  Begun  —  England,  — 
Godard  v.  Benjamin,  3  Campb.  331;  Nosotli 
v.  Page,  10  C.  B.  643,  70  E.  C.  L.  643,  2  L.  M. 
&  P.  8,  20  L.  J.  C.  PI.  81;  Cook  v.  Hopewell, 
11  Exch.  555,  2  Jur.  N.  S.  66,  25  L.  J.  Exch. 
71;  Ash  v.  Pouppeville,  37  L.  J.  Q.  B.  55,  L. 
R.  3  Q.  B.  86,  16  W.  R.  191.  8  B.  &  S.  825. 
See  also  Henderson  v.  Haytei,  2  F.  &  F.  128; 
Shipton  v.  Casson,  5  B.  &  C.  378,  11  E.  C.  L. 
254,  t  Dowl.  &  R.  130. 

Canada. — Sherwood  v.  Campbell,  5  U.  C. 
Q.  B.  O.  S.  2. 

Alabama.  —  McMillin  v.  Wallace,  3  Stew. 
(Ala.)  1I5. 

Arkansas.  —  Goings  v.  Mills,  I  Ark.  11; 
Greenhaw  v.  Arnold,  38  Ark.  461. 

Indiana.  — Carr  v.  State,  81  Ind.  342. 

New  Hampshire.  —  Pemigewasset  Bank  v. 
Brackett,  4  N.  H.  557;  Toppan  v.  Jenness,  21 
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N.  H.  232;  Williams  v.  Tappan,  23  N.  H.  385; 
Dana  v.  Sessions,  46  N.  H  509. 

Vermont.  — Stevens  v.  Briggs,  14  Vt.  44,  39 
Am.  Dec.  209. 

See  also  Deale  v.  Krofft,  4  Cranch  (C.  C.)44?. 

6.  Thame  v.  Boast,  12  Q.  B.  808,  64  E.  C.  L. 
808,  12  Jur.  1024,  17  L.  J.  Q.  B.  339;  Carpen- 
ler  v.  Welch.  40  Vt.  251.  See  also  Horner  v. 
Denham,  12  Q.  B.  813,  note  <r,  64  E.  C.  L.  813, 
note  c;  Root  v.  Ross,  29  Vt.  488. 

7.  Bronner  Brick  Co.  v.  M.  M.  Canda  Co., 
(Supm.  Ct.  Tr.  T.)  18  Misc.  (N.  Y.)  681;  Ben- 
dit  z/  Anneslev,  42  Barb.  (N.  Y.)  192;  Rice  v. 
Childs,  28  Hun  (N.  Y.)  303;  Johnston  v.  Bran- 
nan,  5  Johns.  (N.  Y.)  268.  See  also  Knight  v. 
Beach,  (Supm.  Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S. 
(N.  Y).  241. 

8.  Bischof  v.  Lucas,  6  Tnd.  26;  Herod  v.  Sny- 
der, 61  Ind.  453.  See  also  Neil  v.  Hepburn,  6 
Ohio  534. 

9.  Time  of  Payment  Not  Specified  —  Immediately 
Demandable  —  United  States.  —  Columbia  Btnk 
v.  Hagner,  1  Pet.  (U.  S.)  455. 

California.  —  Espinosa  v.  Gregory,  40  Cal. 
58;  Holmes  v.  West,  17  Cal.  623;  Matter  of 
Galvin,  51  Cal.  215;  Dorland  v.  Dotland,  66 
Cal.  189;  Newhail  v.  Sherman,  124  Cal.  509. 

Connecticut.  —  Bacon  v.  Page,  1  Conn.  405; 
Raymond  v.  Sellick,  10  Conn.  485;  Parmelee 
v.  Allen,  32  Conn.  117. 

Indiana.  —  Devol  v.  Mcintosh,  23  Ind.  529. 

Kentucky.  —  Payne  v.  Mattox,  1  Bibb  (Ky.) 
164;  Slack  v.  Price,  1  Bibb  (Ky.)  272;  Cotton 
v.  Reavill,  2  Bitb  (Ky.)  99;  Kendal  v.  Talbot, 
1  A.  K.  Marsh.  (Ky.)  321. 

Montana.  —  Sweetland  v.  Barrett,  4  Mont. 
217. 

New  Jersey.  —  Agens  v.  Agens,  50  N.  J.  Eq. 
566. 

New  York.  —  Bradford,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  123  N.  Y.  316;  Tonawanda 
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reasonable  time.1  Where  the  payment  is  to  be  made  in  trade  or  specific 
property,  the  debtor  cannot  be  considered  in  default  until  after  demand.2 

When  Goods  Are  Sold  without  fixing  the  time  for  payment,  the  price  is  payable 
upon  delivery  of  the  goods.3 

3.  Time  of  Day.  —  If  money  is  to  be  paid  on  a  particular  day,  at  a  certain 
place,  the  legal  time  of  payment  is  the  last  convenient  hour  of  the  day  for 
transacting  the  business.4 

4.  When  Day  of  Payment  Falls  on  Sunday.  —  Where  the  day  on  which 
money  is  due  under  an  agreement  not  regulated  by  the  law  merchant,  as  in 
case  of  bills  and  notes,5  falls  on  Sunday,  the  payment  should  be  made  on 
Saturday.*  Payment  made  on  Sunday  is  an  illegal  transaction,  and  no  col- 
lateral liabilities  can  arise  therefrom;7  but  the  creditor's  retention  of  a  pay- 
ment made  on  Sunday  will  operate  as  a  discharge  ot  the  indebtedness.8 

5.  Right  of  Debtor  to  Pay  in  Advance  of  Maturity  of  Debt.  —  A  debtor  has 
no  right  to  compel  a  creditpr  to  receive  payment  of  the  indebtedness  in 
advance  of  its  maturity,9  even  though  he  tenders  the  principal  together  with 
all  interest  which  would  accrue  up  to  the  time  of  maturity.10 

Acceptance  of  Payment  by  the  Creditor  before  maturity  of  the  indebtedness  is,  of 
course,  operative  as  a  discharge  of  the  debtor.11  And  the  creditor  may  confer 
on  the  debtor  the  option  to  pay  before  the  maturity  of  the  debt  by  lapse  of 
time.1* 


Valley,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co., 
123  N.  Y.  641,  25  N.  E.  Rep.  503. 

South  Carolina.  —  Hall  v.  Klinck,  25  S.  Car. 
348,  60  Am.  Rep.  505. 

Where  an  Award  directs  the  payment  of 
money,  without  prescribing  the  time  of  pay- 
ment, the  money  is  payable  on  demand.  Par- 
melee  v.  Allen,  32  Conn.  117. 

1.  Niemeyer  v.  Brooks,  44  111.  77.  See  also 
Bottum  v.  Moore,  13  Daly  (N.  Y.)  464. 

Agreement  to  Pay  "  on  Reasonable  Request."  — 
Illinois  Land  &  Loan  Co.  v.  Beem,  2  III.  App. 
390. 

Reasonable  Time  Is  Question  for  Jury.  —  Butler 
v.  Wallbaum  Stone,  etc.,  Co.,  47  111.  App.  153. 

Payment  in  Instalments.  —  Where  payment  is 
to  be  made  within  a  reasonable  time,  the  payor 
cannot  require  the  payee  to  accept  payment  in 
instalments,  as  a  reasonable  time  is  indivisible. 
O'Donnell  v.  Leeman,  43  Me.  158,  69  Am. 
Dec.  54. 

2.  Lobdell  v.  Hopkins,  5  Cow.  (N.  Y.)  516; 
Vance  v.  Bloomer,  20  Wend.  (N.  Y.)  196.  See 
also  the  title  Demand,  vol.  9,  p.  197. 

And  He  May  Even  Be  Entitled  to  a  Reasonable 
Time  After  Demand,  according  to  the  nature  of 
the  thing  demanded,  before  he  can  be  con- 
sidered in  default.    Woods  v.  Dial,  12  111.  72. 

3.  Sale  of  Goods  —  Price  Payable  on  Delivery. 
—  Lockwood  v.  Tunbridge  Wells  Local  Board, 
1  Cab.  &  El.  289;  Paynter  v.  James,  L.  R.  2 
C.  P.  348;  Robieson  v.  Marney,  5  Blackf.  (Ind.) 
329;  Clark  v.  Dales,  20  Barb.  (N.  Y.)  42;  Chap- 
man v.  Lathrop,  6  Cow.  (N.  Y.)  no,  16  Am. 
Dec.  433;  Hall  v.  Stevens,  116  N.  Y.  201;  Neil 
v.  Cheves,  1  Bailey  L.  (S.  Car.)  537.  And  see 
the  title  Sales. 

4.  Time  of  Day.  —  Savary  v.  Goe,  3  Wash. 
(U.  S.)  140;  Anglo-American  Provision  Co.  v. 
Prentiss,  157  111.  506;  Kendal  v.  Talbot,  1  A. 
K.  Marsh.  (Ky.)  321. 

6.  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  368  el  sea. 

6.  Indebtedness  Falling  Due  on  Sunday.  —  Whit- 
tier  v.  McLennan,  13  U.  C.  Q.  B.  638. 


7.  Thus,  a  part  payment  on  Sunday  will  not 
remove  the  bar  of  the  statute  of  limitation. 
Bumgardner  v.  Taylor,  28  Ala.  687;  Dennis  v. 
Sharman,  31  Ga.  607.    See  generally  the  title 

Sunday. 

8.  Payments  on  Sunday  Retained.  —  Peake  v. 

Conlan,43  Iowa  297  ;  Johnson  v.  Willis,  7  Gray 
(Mass.)  164;  Lamore  v.  Frisbie,  42  Mich.  186; 
Berry  v.  Planters'  Bank,  3  Tenn.  Ch.  69; 
Shields  v.  Klopf,  70  Wis.  69.  Compare  Perkins 
v.  Jones,  26  Ind.  499.  See  also  the  title  Sunday. 

9.  Debtor  No  Right  to  Pay  in  Advance  of  Ma- 
turity —  England.  —  Brown  v.  Cole,  14  Sim.  427. 

United  States. — Chicago,  etc.,  R.  Co.  v.  Pyne, 
30  Fed.  Rep.  86. 

Connecticut.  —  Atbe  v.  Goodwin,  7  Conn. 
377;  Savings  Bank  v.  Bates,  8  Conn.  511. 

Indiana.  —  Ebersole  v.  Redding,  22  Ind.  232; 
Reed  v.  Rudman,  5  Ind.  409;  Abshire  v. 
Corey,  113  Ind.  484. 

Massachusetts.  —  Saunders  v.  Frost,  5  Pick. 
(Mass.)  259,  16  Am.  Dec.  394. 

New  York.  —  People  v.  O'Brien,  in  N.  Y. 
i,  7  Am.  St.  Rep.  684. 

Texas.  —  Burns  v.  True,  5  Tex.  Civ.  App.  74. 
Virginia.  —  Graeme  z'.    Adams,    23  Gratt. 
(Va.)  225,  14  Am.  Rep.  130. 

10.  Abbe  v.  Goodwin,  7  Conn.  377;  Brown  v. 
Cole,  14  Sim.  427. 

11.  Acceptance  of  Payment  Before  Maturity. — 
Voss  v.  Mutual  Ben.  L..  Ins.  Co.,  81  Fed.  Rep. 
24;  Myers  v.  Jacques,  53  Conn.  517;  Sayers  v. 
Kent,  (Pa.  1885)  3  Cent.  Rep.  610;  De  Bruhl  v. 
Neuffer,  1  Strobh.  L.  (S.  Car  )  426. 

The  condition  of  a  mortgage,  made  to  secure 
payment  at  a  time  certain,  is  saved  by  pay- 
ment before  the  time.  Holman  v.  Bailey,  3 
Met.  (Mass.)  55. 

When  Made  in  Anticipation,  How  Interest  Com- 
puted.—  Singleton  v.  Allen,  2  Strobh.  Eq.  (S. 
Car.)  166. 

12.  People's  Sav.  Bank  v.  Norwalk,  56  Conn. 
554;  Mattison  v.  Marks,  31  Mich.  421.  IS  Am. 
Rep.  197;  Brawner  v.  Harris,  5  Yerg.  (Tenn.) 
214. 
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6.  Accelerating  Time  of  Payment  as  Penalty.  —  It  is  quite  common,  in  con- 
tracts for  the  payment  of  money  in  instalments  or  of  interest  on  loans,  to 
provide  that  upon  default  in  the  payment  of  an  instalment  or  of  interest  the 
entire  indebtedness  or  principal  shall  become  due  and  payable.  Such  pro- 
visions are  sustained  as  valid  both  at  law  1  and  in  equity,  and  a  court  of  equity 
will  not  grant  relief  from  such  a  provision  on  subsequent  tender  of  such  instal- 
ment or  interest  under  its  general  equitable  jurisdiction  to  relieve  from  penal- 
ties and  forfeitures.8 

Exercise  of  Option  by  Creditor.  —  The  creditor  is  not  required,  upon  default, 
immediately  to  exercise  his  option  to  declare  the  principal  due  and  payable, 
but  has  a  reasonable  time  for  enabling  him  to  determine  whether  its  exercise 
would  be  necessary  for  his  protection  or  advantage.3 

Misconduct  of  Creditor  Causing  Default.  —  Where  the  failure  of  the  payor  to  pay 
or  tender  an  instalment  of  interest  or  principal  on  the  day  specified  is  caused 
by  some  conduct  of  the  payee  calculated  to  mislead  the  payor  or  designed  to 
prevent  such  payment  on  the  day  specified,  or  where  the  payee  is  not  free 
from  fault,  a  court  of  equity  will  grant  relief  from  the  forfeiture  of  the  time 
of  credit.4 

7.  Extension  of  Time  of  Payment.  —  The  parties  may,  of  course,  extend  the 
time  of  payment  of  a  debt  by  a  contract  based  on  a  valuable  consideration,5 


1.  Accelerating  Time  of  Payment  as  Penalty.  — 

Stephens  v.  Huntington  Bldg.,  etc..  Assoc.,  76 
lnd.  109. 

2.  England. — Sterne  v.  Beck,  1  De  G.  J.  & 
S.  595,  11  W.  R.  791;  Steel  v.  Bradfield,  4 
Taunt.  227;  James  v.  Thomas,  5  B.  &  Ad.  40, 
27  E.  C.  L.  26. 

United  States.  —  Union  Mut.  L.  Ins.  Co.  v. 
Union  Mills  Plaster  Co.,  37  Fed.  Rep.  286; 
Noonan  v.  Lee,  2  Black  (U.  S.)49g;  Olcott  v. 
livnura,  17  Wall.  (U.  S.)  62;  Pennock  v.  Coe, 
23  How.  (U.  S.)  124;  Penn  v.  Atlantic,  etc.,  R. 
Co.,  11  Am.  L.  Reg.  N.  S.  576;  Galveston,  etc., 
R.  Co.  v.  Cowdrey,  11  Wall.  (U.  S.)  459;  Wood 
v.  Consolidated  Electric  Light  Co.,  36  Fed. 
Rep.  538. 

California.  —  Whitcher  v.  Webb,  44  Cal.  127; 
Leonard  v.  Tyler,  60  Cal.  299;  Hewitt  v.  Dean, 
91  Cal.  8. 

Georgia.  — Sneed  v.  Wiggins,  3  Ga.  94. 

Illinois.  —  Ottawa  Northern  Plank  Road  Co. 
v.  Miuray,  15  111.  337;  Heath  v.  Hall,  60  111. 
344;  Terry  v.  Eureka  College,  70  111.  236; 
Princeton  L.  &  T.  Co.  v.  Munson,  60  111.  371; 
Cundiff  v.  Brokaw,  7  111.  App.  147. 

Indiana.  —  Buchanan  v.  Berkshire  L.  Ins. 
Co.,  96  lnd.  510. 

Iowa.  —  Cassidy  v.  Caton,  47  Iowa  22. 

Kansas.  —  Stanclift  v.  Norton,  11  Kan.  218. 

Michigan.  —  Johnson  v.  Van  Velsor,  43  Mich. 
208. 

New  Jersey.  —  Baldwin  v.  Van  Vorst,  10  N. 
J.  Eq.  577;  Martina.  Melville,  11  N.  J.  Eq.  222; 
Wilson  v.  Bird,  28  N.  J.  Eq.  352;  De  Groot  v. 
McCotter,  ig  N.  J.  Eq.  532. 

New  York.  —  Crane  v.  Ward,  Clarke  (N.  Y.) 
393;  Noves  v.  Clark,  7  Paige  (N.  Y.)  179,  32 
Am.  Dec.  620;  Ferris  v.  Ferris.  28  Barb.  (N. 
Y.)  31;  Valentine  v.  Van  Wagner,  37  Barb.  (N. 
Y.)  60;  Rubens  v.  Prindle,  44  Barb.  (N.  Y.) 
336;  Bennett  v.  Stevens,  53  N.  Y.  508. 

Oregon.  —  Adams  v.  Rutherford,  13  Oregon 
78,  per  Lord,  J. 

Pennsylvania.  —  Gulden  v.  O'Byrne,  7  Phila. 
(Pa.)  93;  Robinson  v.  Loomis,  51  Pa.  St.  78. 

Wisconsin.  —  Basse  v.  Gallegger,  7  Wis.  442, 
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76  Am.  Dec.  225;  Schoonmaker  v.  Taylor,  14 
Wis.  313. 

Compare  Cairnes  v.  Knight,  17  Ohio  St.  68; 
Mayo  v.  Judah,  5  Munf.  (Va.)  495. 

The  fact  that  the  debtor  was  unacquainted 
with  business  affairs  is  immaterial.  Ferris  v 
Ferris,  28  Barb.  (N.  Y.)  31. 

Demand  for  Payment.  —  Where  the  provision 
is  for  the  acceleration  of  time  for  the  payment 
of  the  principal  on  default  of  ninety  days  in 
the  payment  of  interest  on  demand,  the  de- 
mand  for  interest  need  not  be  made  on  the  day 
when  it  becomes  due.  Wood  v.  Consolidated 
Electric  Light  Co.,  36  Fed.  Rep.  538. 

3.  Hewitt  v.  Dean,  91  Cal.  8. 

Notice  of  Exercise  of  Option.  — The  creditor  is 
not  required  to  notify  the  debtor  of  the  exer- 
cise of  his  option  to  declare  the  entire  indebted- 
ness due.  Whitcher  v.  Webb,  44  Cal.  127; 
Leonard  v.  Tyler,  60  Cal.  299. 

4.  Misconduct  of  Creditor  Causing  Default.  — 
Union  Mut.  L.  Ins.  Co.  v.  Union  Mills  Plaster 
Co.,  37  Fed.  Rep.  286;  Ruggles  v.  Southern 
Minnesota  R.  Co.,  5  Chicago  Leg.  N.  no,  17 
Int.  Rev.  Rec.  29,  20  Fed.  Cas.  No.  12,121; 
DeGroot  v.  McCotter,  19  N.  J.  Eq.  532;  Wilson 
v.  Bird,  28  N.  J.  Eq.  352;  Noyes  v.  Clark,  7 
Paige  (N.  Y.)  179,  32  Am.  Dec.  620;  Adams  v. 
Rutherford,  13  Oregon  78. 

Failure  of  Creditor  to  Attend  at  Usual  Place  of 
Payment  and  Refusal  of  His  Agent  to  Accept  Pay- 
ment Tendered.  —  Union  Mut.  L.  Ins.  Co.  v. 
Union  Mills  Plaster  Co.,  37  Fed.  Rep.  286. 

5.  Extension  of  Time  of  Payment.  —  Union- 
town  Bank  v.  Mackey,  140  U.  S.  220;  Leslie 
v.  Conway,  59  Cal.  442;  Connelly  v.  Devoe,  37 
Conn.  570;  Wadsworth  v.  Thompson,  8  111. 
423;  Rigsbee  v.  Bowler,  17  lnd.  167;  Sheldon 
v.  Stephens,  79  Mo.  371;  South  St.  Louis  R. 
Co.  v.  Plate,  92  Mo.  614;  Clarke  v.  Meigs,  10 
Bosw.  (N.  Y.)  337;  Valentine  v.  Heydecker,  12 
Hun  (N.  Y.)  676. 

Under  a  contract  for  the  payment  of  money 
at  different  periods  of  time,  with  an  extension 
of  time,  if  needed,  /or  the  payment  of  an  in- 
stalment, the  party  entitled  to  the  privilege  of 
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such  as  the  prepayment  of  unearned  interest,1  the  payment  of  a  higher 
rate  of  interest,2  the  giving  of  better  security,3  or  an  agreement  to  pay 
in  gold  coin  when  such  payment  is  not  required  by  the  original  contract.4 
In  order  that  a  contract  shall  be  effective  to  extend  the  time  of  payment  of 
an  indebtedness  it  must  be  based  on  a  valuable  consideration  independent  of 
the  original  consideration  for  the  indebtedness.5  Thus,  a  part  payment  of  a 
debt  already  due  is  not  a  sufficient  consideration  for  a  contract  extending  the 
time  for  the  payment  of  the  balance;6  and  if  the  debt  is  at  interest,  the 


extension  must,  if  he  desires  to  avail  himself 
thereof,  notify  the  other  party,  on  or  before 
the  day  upon  which  the  instalment  becomes 
due,  that  he  needs  the  extension.  Bohall  v. 
Diller,  41  Cal.  532. 

Discontinuance  of  Voluntary  Bankruptcy  Pro- 
ceedings. —  Loomis  v.  Wainwright,  21  Vt,  520. 

Agreement  of  Debtor  Not  to  Removfc  His  Prop- 
erty.—  Jones  v.  Green,  (Tex.  Civ.  App.  1895) 
31  S.  W.  Rep.  1087. 

1.  Prepayment  of  Interest. —  Blake  v.  White, 
1  Y.  &  C.  Exch.  420;  Maher  v.  Lanfrom,  86  111. 
513;  Blazer  v.  Bundy,  15  Ohio  St.  61;  Victoria 
First  Nat.  Bank  v.  Skidmore,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  564.  And  see  the  title 
Consideration,  vol.  6,  p.  704. 

Payment  of  Usurious  Interest.  —  Harbert  v. 
Dumont,  3  Ind.  346;  Lemmon  v.  Whitman,  75 
Ind.  318,  39  Am.  Rep.  150. 

2.  See  the  title  Consideration,  vol.  6,  p.  704. 

3.  Giving  Better  Security.  —  Kinsey  v.  Wal- 
lace, 36  Cal.  462;  Commercial  Bank  71.  Hart, 
10  Wash.  303;  Robinson  v.  Dale,  38  Wis.  330. 

An  Unexecuted  Promise  of  the  debtor  to  secure 
the  debt  has  been  held  not  to  be  a  sufficient 
consideration  for  an  extension.  Newell  v. 
Waller,  12  111.  App.  306. 

Merely  Taking  Security  for  a  Debt  does  not 
extend  the  lime  of  payment,  even  if  the  secur- 
ity is  payable  at  a  day  subsequent  to  the  time 
whsn  the  principal  debt  became  payable. 
New  York  State  Nat.  Bank  v.  Coykendall,  58 
Hun  (N.  Y.)  205. 

4.  Payment  in  Gold  Coin.  —  Kinsey  v.  Wallace, 
36  Cal.  462. 

5.  Necessity  for  New  Consideration  for  Exten- 
sion—  England.  —  Deacon  v.  Gridley,  15  C.  B. 
295,  80  E.  C.  L.  295. 

California.  —  Hughes  v.  Davis,  40  Cal.  117. 

Illinois. — Speer  v.  Cobb,  22  111.  528;  Gal- 
braith  v.  Fullerton,  53  111.  126;  Stuber  v. 
Schack,  83  111.  191. 

Indiana.  —  Douglass  v.  State,  44  Ind.  67; 
Hume  v.  Mazelin,  84  Ind.  574;  Holmes  v. 
Boyd,  90  Ind.  332. 

Massachusetts.  —  Walker  v.  Russell,  17  Pick. 
(Mass.)  280. 

Mississippi.  —  Hunt  v.  Knox,  34  Miss.  655. 

Missouri.  —  Price  v.  Cannon,  3  Mo.  453. 

New  York. —  Farri ngton  v.  Bullard,  40  Barb. 
(N.  Y.)  512;  Babcock  v.  Kuntzsch,  85  Hun  (N. 
Y.)6i5. 

Pennsylvania.  —  King  v.  Griffith,  I  Pa.  Co. 
Ct.  608;  Lesher  v.  Brown,  3  Del.  Co.  (Pa.)  69. 

Texas.  —  Hogan  v.  Crawford,  31  Tex.  633; 
Austin  Real  Estate,  etc.,  Co.  v.  Bahn,  87  Tex. 
582. 

Vermont.  —  Bates  v.  Starr,  2  Vt.  536,  21  Am. 
Dec.  568;  Russell  v.  Buck,  11  Vt.  166. 

The  fact  that  the  debt  draws  interest  is  im- 
material and  does  not  of  itself  constitute  a 
consideration  for  the  agreement  to  extend  time 


of  payment.  Stickler  v.  Giles,  9  Wash.  147. 
See  also  Key  v.  Fielding,  32  Ark.  56. 

Giving  Nonnegotiable  Note.  —  Gahn  v.  Niemce- 
wicz,  11  Wend.  (N.  Y.)  312. 

Promise  in  Consideration  of  Agreement  to  Pay 
Usurious  Interest  Is  Not  Binding.  —  Galbrailh  v. 
Fullerton,  53  111.  126. 

6.  Part  Payment  of  Matured  Debt  —  England. 
—  Lynn  v.  Bruce,  2  H.  Bl.  317;  Deacon  v.  Grid- 
ley,  15  C.  B  295,  80  E.  C.  L.  295;  Overton  v. 
Banister,  3  Hare  503,  8  Jur.  906. 

Alabama.  —  Barron  v.  Vandvert,  13  Ala.  232. 
Georgia.  —  Molyneaux  v.  Collier,  13  Ga.  406; 
Hollidayz/.  Poole,  77  Ga.  159;  Blalock  v.  Jack- 
son, 94  Ga.  469. 

Illinois. —  Phoenix  Ins.  Co.  v.  Rink,  110  111. 
538. 

Indiana.  —  Beaver  v.  Fulp,  136  Ind.  595. 
Iowa.  —  Norris  v.  Slaughter,  3  Greene  (Iowa) 
116;  State  v.  Davenport,  12  Iowa  335;  Bryan 
v.  Brazil,  52  Iowa  350. 

Kansas.  —  Pemberton  v.  Hoosier,  I  Kan.  108; 
Royal  v.  Lindsay,  15  Kan.  591. 

Kentucky.  — Cutter  v.  Reynolds,  8  B.  Mon. 
(Ky.)  596;  Robert  v.  Barnum,  80  Ky.  28. 
Maine.  —  Jenness  v.  Lane,  26  Me.  475. 
Maryland.  —  Oberndorff  v.  Union  Bank.  31 
Md.  126,  1  Am.  Rep.  31;  Coleman  v.  Apple- 
garth,  68  Md.  21,  6  Am.  St.  Rep.  417. 

Massachusetts.  —  Harriman  v.  Harriman,  12 
Gray  (Mass.)  341;  Perkins  v.  Lockwood,  100 
Mass.  249,  1  Am.  Rep.  103;  Warren  v.  Hodge, 
121  Mass.  106. 

Michigan.  —  Leeson  v.  Anderson,  99  Mich. 
247,  41  Am.  St.  Rep.  597. 

Minnesota.  —  Scase  v.  Gillette-Herzog  Mfg. 
Co.,  55  Minn.  349. 

Mississippi.  —  Carraway  v.  Odeneal,  56  Miss. 
223. 

Missouri.  —  Price  v.  Cannon.  3  Mo.  453. 
Nebraska.  —  Fitzgerald  v.  Fitzgerald,  etc., 
Constr.  Co.,  44  Neb.  463. 

New  Jersey.  —  Walts  v.  Frenche  19  N.  J.  Eq. 
407;  Day  v.  Gardner,  42  N.  J.  Eq.  199;  Isham 
v.  Therasson,  53  N.  J.  Eq.  10. 

New  York.  —  Pabodie  v.  King,  12  Johns.  (N. 
Y.)  426;  Gibson  v.  Renne,  19  Wend.  (N.  Y.) 
389;  Hall  v.  Constant,  2  Hall  (N.  Y.)  185;  Con- 
way v.  Barber,  (N.  Y.  City  Ct.  Gen.  T.)  6  Misc. 
(N.  Y.)  627;  Fairchild  v.  Warren,  (N.  Y.  Super. 
Ct.  Spec.  T.)  21  How.  Pr.  (N.  Y.)  187;  Hunt 
v.  Bloomer,  5  Duer  (N.  Y.)  202;  Parmelee  v. 
Thompson,  45  N.  Y.  58,  6  Am.  Rep.  33. 

Ohio.  —  Turnbull  v.  Brock,  31  Ohio  St.  649. 
South  Carolina.  —  Hyams  v.  Levy,  1  Spears 
L.  (S.  Car.)  368. 

Texas.  —  Krueger  v.  Klinger,  10  Tex.  Civ. 
App.  576;  Helms  v.  Crane,  4  Tex.  Civ.  App.  89. 

Vermont.- — Goodwin  v.  Follett,  25  Vt.  386; 
Pomeroy  v.  Slade,  16  Vt.  220. 

Payment  of  Accrued  Interest.  —  Russ  v.  Hobbs, 
61  N.  H.  93. 
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In  General. 


agreement  of  the  debtor  to  continue  to  pay  the  same  rate  of  interest  is  not 
generally  considered  a  sufficient  consideration  to  support  the  creditor's  prom- 
ise to  extend  the  time  of  payment;  1  though  it  has  been  held  that  where  the 
debtor  agrees  to  continue  to  pay  interest  for  a  definite  time,  he  thereby 
deprives  himself,  in  the  meantime,  of  power  to  pay  the  debt  and  escape- 
further  liability  for  interest,  and  therefore  the  agreement  for  the  extension  of 
time  is  not  invalid  for  want  of  consideration.3  The  contract  of  extension 
must  be  definite  in  its  terms.3 

8.  Presumption  as  to  Time  of  Payment.  —  Where  payment  is  shown,  the  pre- 
sumption is  that  it  was  made  at  the  time  it  fell  due.4 

IV.  PLACE  OF  PAYMENT  —  1.  In  General  — Where  No  Place  of  Payment  Is  Specified. 
—  If  no  place  for  the  payment  of  a  money  obligation  is  specified,  the  debtor 
is  required  to  seek  the  creditor  and  make  payment  to  him  personally,5  and 
in  such  case  a  tender  at  the  residence  of  the  creditor,  but  during  his  absence, 
is  ineffectual.6  This  rule,  in  regard  to  the  duty  of  the  debtor  to  seek  his 
creditor,  is  subject,  however,  to  the  exception  that  if  the  creditor  is  out  of  the 
state  when  payment  is  to  be  made,  the  debtor  is  not  obliged  to  follow  him.7 

Payment  in  Specific  Property.  —  In  some  cases  it  is  held  that  where  the  payment 
is  to  be  made  in  specific  articles,  the  place  of  payment  is  the  residence  of  the 
debtor.8    In  other  cases  it  is  held  that  the  residence  or  place  of  business  of 


1.  Continuance  of  Same  Rate  of  Interest.  — 

Tucker  v.  Laing,  2  Kay  &  J.  745;  Stuber  v. 
Schack,  83  111.  191;  Douglass  v.  State,  44  Ind. 
67;  Reynolds  v.  Ward,  5  Wend.  (N.  Y.)  502; 
Kellogg  v.  Olmsted,  25  N.  Y.  189;  Dow  v. 
Chambers,  14  Phila.  (Pa.)  647,  37  Leg.  Int. 
(Pa.)  399.  See  also  Jenks  v.  Lehman,  7  Colo. 
App.  421. 

2.  Simpson  v.  Evans,  44  Minn.  419;  Moore 
■j.  Redding,  69  Miss.  841;  Wheat  v.  Kendall,  6 
N.  H.  534;  Bailey  v.  Adams,  10  N.  H.  162. 

To  bring  the  transaction  within  the  latter 
principle,  the  debtor's  agreement  to  continue 
to  pay  interest  must  be  independent  of  his 
original  agreement  in  relation  to  interest; 
otherwise,  by  the  mere  agreement  of  the  cred- 
itor to  forbear  in  consideration  of  the  continued 
payment  of  interest,  the  debtor  would  not  be 
precluded  from  paying  the  debt  when  he  chose, 
and  thereby  escaping  further  liability  for  in- 
terest.   Bailey  v.  Adams,  10  N.  H.  162. 

3.  An  agreement  to  extend  the  time  of  pay- 
ment so  long  as  interest  is  promptly  paid  is  in- 
operative.  Jenks  v.  Lehman,  7  Colo.  App.  421. 

4.  Andrews  v.  Bond,  r6  Barb.  (N.  Y.)  633. 
See  generally  the  title  Presumptions, /w/. 

5.  No  Place  of  Payment  Fixed  —  Debtor  Must 
Seek  Creditor  —  England.  —  Startup  v.  Mac- 
don  lid,  6  M.  &  G.  624,  46  E.  C.  L.  624;  Robey 
v.  Snaefell  Min.  Co.,  20  C.  B.  D.  152. 

Alabama.  —  Mayberry  v.  Leech,  58  Ala.  339. 

Arkansas.  —  Hoys  v.  Tuttle,  8  Ark.  124,  46 
Am.  Dec.  309. 

Connecticut.  —  Francis  v.  Deming,  59  Conn, 
in. 

Kansas.  —  Greenawalt  v.  Este,  40  Kan.  418. 

Kentucky.  —  Littell  v.  Nichols,  Hard.  (Ky.) 
71 ;  Sanders  v.  Norton,  4  T.  B.  Mon.  (Ky.)  464. 

Massachusetts.  —  Dockham  v.  Smith,  113 
Mass.  320,  18  Am.  Rep.  495. 

New  Jersey.  —  Bishop  v.  Woodruff,  3  N.  J. 
L.  no  King  v.  Ruckman,  20  N.  j.  Eq.  316; 
Lathrop  v.  Smalley,  23  N.  J.  Eq.  192.  Compare 
Torr.linson  v.  Smallwood,  15  N.  J.  Eq.  285. 

New  York.  —  Stoker  v.  Cogs  well,  (Supm.Ct. 
Spec.  T.)  25  How.  Pr.  (N.  Y.)  267-.  Smith  v. 


Smith,  2  Hill  (N.  Y.)  351;  Hale  v.  Patton,  60 
N.  Y.  233,  19  Am.  Rep.  168. 

Rhode  Island.  —  Hall  v.  Whittier,  10  R.  I.  534. 
Vermont.  —  Follett  v.  Eastman,  16  Vt.  19. 
West  Virginia.  —  Galloway  v.  Standard  F. 
Ins.  Co.,  45  W.  Va.  237. 

Mortgage  Debt. —  Harris  v.  Mulock,  (Supm. 
Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.)  402. 

Custom  as  to  Place  of  Payment.  —  If  an  em- 
ployer has  an  established  place  where  he  pays 
those  employed,  and  where  he  has  reason  to 
expect  they  will  call  for  their  hire,  mere  neg- 
lect to  pay  elsewhere,  without  evidence  of  de- 
mand and  refusal,  will  not  justify  those  em- 
ployed in  abandoning  the  contract  of  service. 
Dockham  v.  Smith,  113  Mass.  320,  18  Am. 
Rep.  495. 

6.  Smith  z:  Smith.  2  Hill  (N.  Y.)  351. 

7.  Creditor  Out  of  State  —  Alabama.  —  Trimble 
v.  Williamson,  49  Ala.  525. 

Indiana.  —  King  v.  Finch,  60  Ind.  423. 
Kentucky. — Littell  v.  Nichols,  Hard.  (Ky.)  71. 
Maine.  —  Howard  v.  Miner,  20  Me.  330. 
Massachusetts.  —  Soul  h  worth    v.    Smith,  7 
Cush.  (Mass.)  391;  Tasker  v.  Bartlett,  5  Cush. 
(Mass.)  359. 

Minnesota.  — Gill  v.  Bradley,  21  Minn.  15. 
New  York.  —  Harris  v.  Mulock,  (Supm.  Ct. 
Spec.  T.)  9  How.  Pr.  (N.  Y.)  402;  Grussy  v. 
Schneider,  (Supm.  Ct.  Gen.  T.)  55  How.  Pr. 
(N.  Y.)  188;  Houbie  v.  Volkening,  (Supm.  Ct. 
Spec.  T.)  49  How.  Pr.  (N.  Y.)  160;  Smith  v. 
Smith,  25  Wend.  (N.  Y.)  405,  Hale  v.  Patton, 
60  N.  Y.  233,  ig  Am.  Rep.  168. 

Pennsylvania.  —  Allshouse  v.  Ramsay,  6 
Whart.  (Pa.)  331,  87  Am.  Dec.  417;  Santee  v. 
Santee,  64  Pa.  St.  473. 

West  Virginia.  —  Galloway  v.  Standard  F. 
Ins  Co.,  45  W.  Va.  237. 

8.  Payment  in  Specific  Articles.  —  Grant  v. 
Groshon,  Hard.  (Ky.)  91,  3  Am.  Dec.  725;  Gal- 
loway v.  Smith,  Litt.  Sel.  Cas.  (Ky.)  133;  Wil- 
niouth  v.  Patton,  2  Bibb  (Ky.)  280;  Chambers 
v.  Winn,  Sneed  (Ky.)  166,  2  Am.  Dec.  713; 
Dandridge  v.  Harris,  1  Wash.  (Va.)  326,  1  Am. 
Dec.  465. 
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Remittance  of  Payments. 


the  creditor  is  the  place  of  payment.1  In  still  other  cases  it  is  held  that  the 
debtor  must,  before  the  day  of  payment,  seek  the  creditor  and  ascertain  what 
place  he  will  appoint  at  which  to  receive  the  property,  and  must  make  deliv- 
ery at  the  place  so  appointed,  if  reasonable;2  and  if  the  creditor  fails  to 
appoint  a  place  of  delivery,  then  the  debtor  may  select  a  proper  place  within 
the  reason  and  spirit  of  the  contract,  notify  the  creditor,  and  make  delivery 
at  that  place.3 

Place  of  Payment  Expressly  Designated.  —  When  the  contract  expressly  designates 
the  place  of  payment,  this,  of  course,  controls,  and  payment  is  to  be  made 
there;4  and  the  debtor  must  bear  the  expense  of  transmitting  the  money  to 
the  designated  place  of  payment.5 

2.  Remittance  of  Payments  —  By  Mail.  —  From  the  general  rule  heretofore 
stated  that  the  debtor  is  bound  to  seek  the  creditor  and  make  payment  to 
him  personally,6  it  follows  that  if  the  debtor  remits  by  mail  the  amount  of 
his  indebtedness,  without  dipection  from  his  creditor  to  do  so,  the  remittance 
is  at  the  risk  of  the  debtor,  and  in  case  the  money  is  lost,  the  loss  is  to  be 
borne  by  the  debtor.7  The  mere  fact  that  the  creditor  has  requested  the 
debtor  to  remit  to  him  the  amount  of  the  indebtedness,  without  specifying 
the  mode  of  remittance,  does  not  authorize  the  debtor  to  remit  by  mail  at 
the  risk  of  the  creditor;8  nor  does  the  fact  that  the  debtor  made  prior 
remittances  by  mail,  which  were  received  by  the  creditor,  place  a  subsequent 
remittance  in  the  same  manner  at  the  risk  of  the  creditor.9    If  the  debtor  is 


1.  Barr  v.  Myers,  3  W.  &  S.  (Pa.)  295;  Hall 
v.  Whittier,  10  R.  I.  535. 

In  Illinois  it  has  been  held  that  where  a  note 
may  be  paid  by  the  delivery  of  specific  prop- 
erty, the  maker  must  tender  the  property  at 
the  place  which  was  the  residence  of  the  payee 
at  the  time  when  the  note  was  given.  Borah 
v.  Curry,  12  III.  66. 

2.  Co.  Litt.  ■210b;  Aldrich  v.  Albee,  I  Me. 
120;  Bean  v.  Simpson,  16  Me.  49;  Mason  v. 
Briggs,  16  Mass.  453;  Currier  v.  Currier,  2  N. 
H.  75,  9  Am.  Dec.  43;  Flanders  v.  Lamphear, 
9  N.  H.  201;  Miles  v.  Roberts,  34  N.  H.  254; 
Slingerland  v.  Morse,  8  Johns.  (N.  Y.)  477; 
Barns  v.  Graham,  4  Cow.  (N.  Y.)  452,  15  Am. 
Dec.  394:  Sheldon  v.  Skinner,  4  Wend.  (N.  Y.) 
525,  2t  A'n.  Dec.  161;  La  Farge  v.  Rickert,  5 
Wend.  (N.  Y.)  187,  21  Am.  Dec.  209;  Deel  v. 
Berry,  21  Tex.  463,  73  Am.  Dec.  236.  See  also 
Wornack  v.  Jenkins,  17  Ind.  137. 

8.  Miles  v.  Roberts,  34  N.  H.  254.  See  also 
Wornack  v.  Jenkins,  17  Ind.  137. 

4.  Place  of  Payment  Expressly  Fixed — England, 
—  Thorn  v.  Citv  Rice  Mills,  58  L.  J.  Ch.  297, 
40  Ch.  D.  357,  60  L.  T.  N.  S.  359,  37  W.  R.  398; 
Startup  v.  Macdonald,  6M.  &  G.  593,  46  E.  C. 
L.  593- 

Canada.  —  Dorion  v.  Benoit,  1  Montreal  Leg. 
N.  350,  2  Montreal  Leg.  N.  171. 

United  States.  —  Ward  v.  Smith,  7  Wall.  (U. 
S.)  447. 

California.  —  Tuller  v.  Arnold,  93  Cal.  166. 

Connecticut.  —  Smith  v.  Loomis,  7  Conn.  no. 

Indiana.  —  Carr  v.  Stale,  127  Ind.  204,  22 
Am.  St.  Rep.  624;  Brown  v.  Jones,  113  Ind.  46, 
3  Am.  St.  Rep.  623. 

Maine.  —  Aldrich  v.  Albee,  I  Me.  120;  Bixby 
v.  Whitnev,  5  Me.  192;  Bean  v.  Simpson,  16 
Me.  49;  White  v.  Perley,  15  Me.  470. 

Mississippi.  —  Bates  v.  Bates,  Walk.  (Miss.) 
401,  12  Am.  Dec.  572. 

New  Hampshire.  —  Wiggin  v.  Wiggin,  43  N. 
H.  567,  80  Am.  Dec.  192. 

New  York. — Judd  v.  Ensign,  6  Barb.  (N. 


Y.)  258;  Lobdell  v.  Hopkins,  5  Cow.  (N.  Y.) 
516;  Goodwin  v.  Holbrook,  4  Wend.  (N.  Y.) 
380. 

Pennsylvania.  —  Roberts  v.  Beatty,  2  P.  & 
W.  (Pa.)  63,  21  Am.  Dec.  410. 

Texas.  —  Deel  v.  Berry,  21  Tex.  463,  73  Am. 
Dec.  236;  Brownwood  v.  Noel,  (Tex.  Civ.  App. 
1898)  43  S.  W.  Rep.  890. 

Obligation  of  Contracts.  —  Where  the  place  of 
payment  is  expressly  fixed  by  the  contract, 
though  the  state  is  the  debtor,  it  cannot  be 
changed  by  a  subsequent  statute.  Carr  v. 
State,  127  Ind.  204,  22  Am.  St.  Rep.  624. 

6.  Where  a  debt  contracted  in  Jamaica  was 
made  payable  in  London,  it  was  held  that  the 
expense  of  remitting  the  money  fell  on  the 
debtor.    Cash  v.  Kennion,  n  Ves.  Jr.  314. 

8.  See  supra,  this  section,  In  General. 

7.  Remittance  at  Risk  of  Debtor  —  England.  — 
Pennington  v.  Crossley,  77  L.  T.  N.  S.  43. 

Alabama.  —  Williams  v.  Carpenter,  36  Ala. 
9,  76  Am.  Dec.  316. 

Arkansas.  —  Burr  v.  Sickles,  17  Ark.  428,  65 
Am.  Dec.  437. 

Georgia.  —  Morton  v.  Morris,  3]  Ga.  378. 
Massachusetts.  —  Gurney  -'.  Howe,  9  Gray 
(Mass.)  404,  69  Am.  Dec.  299;  Crane  v.  Pratt, 
12  Gray  (Mass.)  348. 

Tennessee.  —  Boyd  v.  Reed,  6  Heisk.  (Tenn.) 
631. 

Virginia.  —  Gross  v.  Criss,  3  Gratt.  (Va.)  250. 
Wisconsin. — Jung   v.    Second  Ward  Sav. 
Bank,  55  Wis.  368,  42  Am.  Rep.  719. 

Compare  McDonell  v.  McKay,  2  Ch.  Chamb. 
(Ont.)  354. 

Factors.  —  In  regard  to  remittances  by  factors 
or  commission  merchants,  see  the  title  Factors 
or  Commission  Merchants,  vol.  12,  p.  663. 

8.  Burr  v.  Sickles,  17  Ark.  428,  65  Am.  Dec. 
437;  Morton  v.  Morris,  31  Ga.  378;  Gross  v. 
Criss,  3  Gratt  (Va.)  250.  Compare  Townsend 
v.  Henry,  9  Rich.  L.  (S.  Car.)  318. 

9.  Pennington  v.  Crossley,  77  L.  T.  N.  S.  43; 
Burr  v.  Sickles,  17  Ark.  428,  65  Am.  Dec.  437. 
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expressly  authorized  by  his  creditor  to  make  remittance  by  mail,1  or  if  such 
authority  can  be  inferred  from  custom  or  the  prior  dealings  between  the 
parties,*  the  remittance  is  at  the  risk  of  the  creditor,  and  a  loss  is  conse- 
quently to  be  borne  by  him.  This  is  especially  true  where  the  remittance  is 
by  an  agent  to  his  principal,  of  moneys  collected.3 

If  the  Debtor  is  Negligent  in  making  a  remittance  by  mail,  the  loss  will  fall  on 
him  though  use  of  the  mail  was  at  the  request  of  the  creditor.  Thus,  the 
letter  must  be  mailed  at  a  post  office.'4  The  debtor,  however,  is  not  neces- 
sarily required,  in  case  he  remits  bankbills,  to  cut  the  bills  in  half,  sending 
one  half  of  the  bills  by  one  mail  and  the  other  half  by  another  mail.5  The 
debtor  must  also,  in  remitting  by  mail  at  the  request  of  the  creditor,  observe 
all  precautions  exacted  by  the  creditor.0 

If  the  Creditor  Actually  Receives  Money  Sent  by  Mail,  it,  of  course,  constitutes  a  pay- 
ment irrespective  of  the  question  whether  the  remittance  was  at  the  risk  of 
the  debtor ;  7  and  it  would  seem  that  if  a  letter  containing  money  is  deposited 
in  the  mail  properly  addressed,  its  receipt  by  the  addressee  will  be  presumed 
prima  faciei 

By  Bills  of  Exchange.  —  If  a  remittance  is  made  by  a  debtor  by  a  bill  of 
exchange,  without  express  authority  from  his  creditor,  it  is  at  the  risk  of  the 
debtor.9 

By  Carrier  or  Agent.  —  When  a  remittance  is  made  through  a  third  person, 
the  question  whether  the  money,  while  in  transit,  is  at  the  risk  of  the  debtor 
or  the  creditor  depends  entirely  upon  the  question  of  the  agency  of  the  per- 
son through  whom  the  money  is  sent;  if  he  is  acting  as  the  authorized  agent 
of  the  creditor,  the  money  is  at  the  risk  of  the  creditor,  but  if  he  is  acting  as 
the  agent  of  the  debtor,  or  was  not  authorized  by  the  creditor  to  receive  the 
money,  it  is  at  the  risk  of  the  debtor. 10 

V.  Payment  by  Third  Persons  —  Volunteers,  Etc.  —  1.  Effect  of  Pay- 
ment by  Third  Person.  —  A  payment  made  by  a  person  other  than  the  original 
debtor,  but  at  the  request  of  and  on  behalf  of  the  debtor,  will  constitute,  of 
course,  a  valid  payment  and  operate  as  a  discharge  of  the  indebtedness. 11 

1.  Authorized  Remittance  by  Mail.  —  Warwicke  In  Hawkins  v.  Rutt,  Peake  N.  P.  (ed.  1795) 
v.  Noakes,  Peake  N.  P.  (ed.  1795)  68;  McClus-  186,  it  was  held  that  a  person  remitting  money 
key  v.  National  L.  Assoc.,  77  Hun  (N.  Y.)  556;  by  mail  should  deliver  the  letter  at  the  general 
Palmer  v.  Phcenix  Mut.  L.  Ins  Co.,  84  N.  Y.  post;  a  delivery  to  a  bellman  in  the  street  is 
63,  affirming  10  N.  Y.  Wkly.  Dig.  175;  Town-  not  good. 

send  v.  Henry,  9  Rich.  L.  (S.  Car.)  318;  Jung  5.  Townsend  v.  Henry,  9  Rich.  L.  (S.  Car.) 

v.  Second  Ward  Sav.  Bank,  55  Wis.  364,  42  318. 

Am.  Rep.  719.  6.  Williams  v.  Carpenter,  36  Ala.  9,  76  Am. 

A  request  to  remit  by  return  mail  does  not  Dec.  316,  holding  that  when  a  remittance  is 

require  that  the  remittance  be  made  by  the  made  without  taking  the  required  precautions, 

first  mail  returning  after  receipt  of  1  he  request.  the  fact  that  they  could  not  be  taken  is  no 

Palmer  v.  Phcenix  Mut.  L.  Ins.  Co.,  84  N.  justification;  Holland  v.  Tyus,  56  Ga.  56. 

Y.  63.  7.  Bixby  v.  Drexel,  (C.  PI.  Spec.  T.)  56  How. 

Payment  of  Insurance  Premium.  — ■  McCluskey  Pr.  (N.  Y.)  478. 

v.  National  L.  Assoc.,  77  Hun  (N.  Y.)  556.  8.  See  the  title  Presumptions. 

Proper  Address  of  Letter.  —  The  debtor  may  But  where  the  letter  lo  an  addressee  residing 

adopt  and  use  the  address  sent  to  him  by  the  in  a  large  city  was  without  street  address,  it 

creditor,  and  is  not  bound  to  use  any  other  was  held  that  the  prima  facie  presumption  of 

address  for  the  purpose  of  insuring  delivery  its  receipt  would  notarise.    Fleming,  etc.,  Co. 

to  the  proper  person.    Jung  v.  Second  Ward  v.  Evans,  9  Kan.  App.  858  (letter  directed 

Sav.  Bank,  55  Wis.  364,  42  Am   Rep.  719.  "  Chicago,  III.").    See  also  Walter  v.  Haynes, 

The  Time  of  Payment  in  remittances  by  mail,  R.  &  M.  149,  21  E.  C.  L.  402. 

at  the  express  request  of  the  creditor,  dates  9.  Lewis  v,  Brehme,  33  Md.412,  3  Am.  Rep. 

from  the  time  of  posting  the  letter.    McClus-  190;  Leverick  v.  Meigs,  1  Cow.  (N.  Y.)  645. 

key  v.  National  L.  Assoc.,  77  Hun  (N.  Y.)  556.  See  also  Moore  v.  Quint,  44  Vt.  97.     And  see 

2.  Morton  v.  Morris,  31  Ga.  378.  See  also  infra,  this  title,  Mode  and  Medium  of  Payment. 
the  title  Usages  and  Customs.  10.  Fiske  v.  Fisher,  100  Mass.  97;  Dodge  v. 

3.  Warwicke  v.  Noakes,  Peake  N.  P.  (ed.  Smith,  34  Vt.  178. 

!795)  °7-  11-  Payment  by  Agents  of  Debtor.  —  Mary  Lee 

4.  Negligence.  —  Davis  v.  Allen,  25  Ga.  234,  Coal,  etc.,  Co.  v.  Knox,  no  Ala.  632;  Ushers, 
holding  that  delivery  to  a  messenger  carrying  Waddingham,  62  Conn.  426;  Tuckerman  v. 
mail  to  and  from  the  cars  is  not  good.  Sleeper,  9  Cush.  (Mass.)  177;  Benson  v.  Til- 

535  Volume  XXII. 


Payment  by  Third  Persons  : 


PA  YMENT. 


Volunteers,  etc. 


And  it  is  now  held  by  the  weight  of  authority  that  a  payment  by  a  third 
person  who  was  under  no  obligation  to  satisfy  the  indebtedness  will,  if 
accepted  by  the  creditor  as  payment,  discharge  the  indebtedness  as  between 
frh*  creditor  and  the  debtor,  though  such  payment  was  made  without  the 
request  or  assent  of  the  debtor,1  especially  when  the  debtor  adopts  or  ratines 
the  payment.*  Of  course,  advantage  of  a  payment  b)'  a  third  person  cannot 
be  taken  by  the  debtor  as  a  discharge  of  his  indebtedness  unless  it  was 
intended  by  the  payor  and  the  creditor  to  operate  as  a  discharge.3  After  an 
indebtedness  has  been  discharged  by  a  payment  by  a  third  person  it  cannot 
be  revived  without  the  consent  of  the  debtor.4 

Minority  Rulings.  —  In  England 5  and  in  a  number  of  cases  in  the  United- 
States  it  has  been  held  that  a  payment  by  a  stranger  did  not  discharge  the 
debt  between  the  debtor  and  the  creditor  if  made  without  the  consent  of  or 
not  on  behalf  of  the  debtor.6 


ton,  58  N.  H.  137;  Stebbins  v.  Lardner,  2  S. 
Dak.  127.  See  also  Gwathney  v.  M'Lane,  3 
McLean  (U.  S.)  371;  Chapman  v.  Comings,  43 
Vt.  16. 

1.  Payment  by  Volunteers —  United  States. — 
Snyder  v.  Pharo,  25  Fed.  Rep.  398. 

Alabama.  —  Harrison  v.  Hicks,  1  Port.  (Ala.) 
423,  27  Am.  Dec.  638;  Webster  v.  Wyser,  1 
Stew.  (Ala.)  184;  Prater  v.  Stinson,  26  Ala.  456. 
Compare  Williams  v.  Sims,  22  Ala.  512. 

Arkansas.  —  Owens  v.  Chandler,  16  Ark.  651. 

California.  —  Martin  v.  Quinn,  37  Cal.  55. 
See  also  Moran  v.  Abbey,  63  Cal.  56. 

Connecticut. — O'Grady  v.  Knights  of  Co- 
lumbus, 62  Conn.  231. 

Georgia.  —  Tarver  v.  Rankin,  3  Ga.  210. 

Indiana.  —  Ritenour  v.  Mathews,  42  Ind.  7. 

Iowa.  —  Harvey  v.  Tama  County,  53  Iowa 
228;  Porter  v.  Chicago,  etc.,  R.  Co.,  99  Iowa 
351- 

Louisiana. — State  v.  Pilsbury,  29  La.  Ann. 
787.  See  also  Florance  v.  Twitchell,  5  La. 
Ann.  17. 

Minnesota. — Schmidt  v.  Ludwig,  26  Minn.  85. 

Ohio.  —  Leavilt  v.  Morrow,  6  Ohio  St.  71,  67 
Am.  Dec.  334. 

Rhode  Island.  —  Bennett  v.  Hill,  14  R.  I.  322. 

Tennessee.  —  Loeb  v.  Nunn,  4  Heisk.  (Tenn.) 
449;  Cain  v.  Bryant,  12  Heisk.  (Tenn.)  45. 

Virginia.  —  Stegar  v.  Eggleston,  5  Call  (Va.) 
449.  See  also  Young  v.  Johnston,  10  Gratt. 
(Va.)  269. 

West  Virginia.  —  Crumlish  v.  Central  Imp. 
Co.,  38  W.  Va.  390,  45  Am.  St.  Rep.  872.  Com- 
pare Neely  v.  Jones,  16  W.  Va.  625,  37  Am. 
Rep.  794. 

Wisconsin.  —  Gray  v.  Herman,  75  Wis.  453. 
Canada.  —  Lynch  v.  Wilson,  22  U.  C.  Q.  B. 
226. 

See  also  Hardin  v.  Gouveneur,  69  111.  140; 
Edson  v .  Sprout,  33  Vt.  77. 

In  Louisiana,  a  third  person  who  demands 
no  subrogation  may  tender  payment  to  a 
creditor  and  compel  him  to  accept.  State  v. 
Pilsburv,  29  La.  Ann.  787. 

2.  Porler  v.  Chicago,  etc.,  R.  Co.,  99  Iowa 
351.  See  also  Snyder  v.  Pharo,  25  Fed.  Rep. 
39I;  Bennett  v.  Hill,  14  R.  I.  322. 

3.  Merryman  v.  State,  5  Har.  &  J.  (Md.)  423; 
Whiting  v.  Independent  Mut.  Ins.  Co.,  15  Md. 
297;  King  v.  Barnes,  109  N.  Y.  267;  Smilie  v. 
Walton,  41  Vt.  174. 

Money  received  by  the  holder  of  a  note, 
upon  a  contract  to  assign  Ihe  note  to  the  per- 


son paying  such  money,  is  not  a  payment  on 
the  note  which  the  indorser  may  have  applied 
in  a  suit  by  the  holder  against  the  indorser. 
Casco  Nat.  Bank  v.  Shaw,  79  Me.  376,  1  Am. 
St.  Rep.  319. 

4.  Benson  v.  Tilton,  58  N.  H.  137. 

6.  English  Rule.  —  Grymes  v.  Blofield,  Cro. 
Eliz.  541;  Edgecombe  v.  Rodd,  5  East  294; 
James  v.  Isaacs,  22  L.  J.  C.  PI.  73,  12  C.  B. 
791,  74  E.  C.  L.  791;  Kemp  v.  Balls,  10  Exch. 
607;  Lucas  v.  Wilkinson,  1  H.&  N.420;  Good- 
win v.  Cremer,  18  Q.  B.  757,  83  E.  C.  L.  757, 
17  Jur.  2,  22  L.  J.  Q  B.  30;  Cook  v.  Lisier,  13 
C.  B.  N.  S.  543,  106  E.  C.  L.  543.  Compare 
Hawkshaw  v.  Rawlings,  1  Stra.  24;  Jones  v. 
Broadhurst,  9  C.  B.  173,  67  E.  C.  L.  173. 

The  Present  Rule  in  England  seems  to  be  that 
if  the  payment  is  made  by  a  stranger  for  the 
defendant  and  on  his  account,  and  is  subse- 
quently ratified  by  the  debtor,  it  is  a  good 
payment  in  dis;harge  of  the  indebtedness. 
Simpson  v.  Eggington,  10  Exch.  845.  See  also 
Belshaw  v.  Bush,  11  C.  B.  191,  73  E.  C.  L.  191. 

This  ratification  may  be,  of  course,  before 
the  institution  of  the  action  by  the  creditor 
against  the  debtor,  but  need  not  necessarily  be 
so;  a  ratification  after  the  institution  of  the 
creditor's  action,  Belshaw  v.  Bush,  11  C.  B. 
191,  73  E.  C.  L.  191,  or  even  at  the  time  of 
trial,  Simpson  v.  Eggington,  10  Exch.  845,  has 
been  held  to  be  sufficient. 

Grymes  v.  Blofield  Criticised.  —  The  English 
doctrine  that  satisfaction  is  no  defense  if  it 
accrues  from  a  stranger  appears  to  have  its 
origin  in  the  case  of  Grymes  v.  Blofield,  Cro. 
Eliz.  541.  See,  in  Leavitt  v.  Morrow,  6  Ohio 
St.  71,  67  Am.  Dec.  334.  the  criticism  of  Bart- 
ley.  C.  J. 

6.  Edgecombe  v.  Rodd,  5  East  294,  1  Smith 
K.  B.  515;  Stark  v.  Thompson,  3  T.  B.  Mon. 
(Ky.)  296;  Bleakley  v.  White,  4  Paige  (N.  Y.) 
654;  Clow  v.  Borst,  6  Johns.  (N.  Y  )  37;  King 
v.  Barnes,  109  N.  Y.  267;  Muller  v.  Eno,  14 
N.  Y.  605;  Null  v.  Moore,  10  Ired.  L.  (32  N. 
Car.)  324;  Sherwood  v.  Collier,  3  Dev.  L.  (14 
N.  Car.)  381,  24  Am.  Dec.  264.  See  also  At- 
lantic Dock  Co.  v.  New  York,  53  N.  Y.  64; 
Daniels  v.  Hallenb-;ck,  19  Wend.  (N.  Y.)  410. 
Compare  Wellington  v.  Kelly,  84  N.  Y.  543; 
Hun  v.  Van  Dyck.  26  Hun  (N.  Y.)  567;  Griffin 
v.  Petty,  101  N.  Car.  380. 

Where  an  action  is  brought  by  a  creditor  to 
enforce  his  claim  against  property  alleged  to 
have  been  fraudulently  conveyed  by  the  debtor 
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2.  Recovery  of  Payment  by  Third  Person.  —  A  third  person  who  is  under  no 
obligation  to  pay  the  debt  of  another  cannot,  witbout  his  request,  officiously 
pay  that  other's  debt  and  recover  of  the  debtor  the  amount  so  paid,  where 
the  debtor  whose  debt  is  paid  does  not  ratify  the  payment;  1  and  the  better 
doctrine  seems  to  be  that  though  the  debtor  takes  advantage  of  the  payment 
of  his  debt  by  a  third  person  who  was  under  no  obligation  to  pay  it,  and  who 
does  so  without  the  debtor's  request,  express  or  implied,  such  third  person 
acquires  no  right  against  the  debtor  for  reimbursement.2 

Exceptions  to  Rule.  —  If,  after  a  third  person  has  paid  the  debt  of  another, 
the  latter  promises  to  repay  him,  this  promise  is  based  upon  a  sufficient  con- 
sideration and  may  be  enforced.3 

Payment  at  Request  of  Debtor.  —  If  the  payment  is  in  the  first  instance  at  the 
request  of  the  debtor,  the  law  will  imply  a  promise  for  reimbursement.4 


payment  by  the  grantee  to  the  creditor  in  set- 
tlement is  not  10  be  considered  a  payment  by 
a  stranger,  but  is  to  be  allowed  as  a  discharge 
pro  tan  to  of  the  claim  of  the  creditor.  Kiltcl 
z .  Jones,  (Supm.  Ct.  Gen  T.)  n  N.  Y.  St. 
Rep.  541. 

1.  Debtor  Not  Liable  to  Reimburse  Volunteer.  — 

Weakley  v.  Brahan,  2  Stew.  (Ala.)  500;  Ste- 
phens v.  Brodnax,  5  Ala.  258;  Kenan  v.  Hollo- 
way,  16  Ala  53,  50  Am.  Dec.  162;  Merryman 
v.  State,  5  Har.  &  J.  (Md.)  423;  Crumlish  v. 
Central  Imp.  Co.,  38  W.  Va.  390,  45  Am.  Si. 
Rep  872;  Neely  v.  Jones,  16  W.  Va.  625,  37 
Am.  Rep.  794. 

2.  England.  —  Durnford  v.  Messiter,  5  M.  & 
S  446;  Stokes  v.  Lewis,  1  T.  R.  20;  Osborne 
v.  Rogers,  1  Saund.  264. 

United  States.  —  Stewart  v.  District  of  Co- 
lumbia, 19  Ct.  CI.  98. 

California.  —  McG^e  v.  San  Jose,  68  Cal.  91; 
Curtis  v.  Parks,  55  Cal.  106. 

Connecticut.  —  Collins  v.  Richmond  Stove 
Co,  63  Conn.  360. 

Georgia.  —  Paiillo  v.  Smith,  61  Ga.  265; 
Bagwell  v.  Morton,  95  Ga.  726;  Walker  v. 
Grady,  68  Ga.  333. 

Illinois. — Jockisch  v.  Hardtke,  50  111.  App. 
202;  North  v.  North,  63  III  App.  129. 

Indiana.  —  Chrisman  v.  Long,  1  Ind.  212; 
Bevan  v.  Tomlinson,  25  Ind.  253;  Shirts  v. 
Irons,  28  Ind.  458;  McShirley  v.  Birt,  44  Ind. 
382;  Keifer  v.  Summers,  137  Ind.  106;  Bedford 
Belt  R.  Co.  v.  Burke,  13  Ind.  App.  35. 

Iowa.  —  Montgomery  v.  Gibbs,  40  Iowa  652; 
Richardson  v.  Blinkiron,  76  Iowa  255;  Ells- 
worth v.  Randall,  78  Iowa  141,  16  Am.  St. 
Rep.  425. 

Maine.  —  Richardson  v.  Williams,  49  Me. 
558;  Smith  v.  Poor,  37  Me.  462;  Brown  v. 
Chesterville,  63  Me.  241. 

Maryland. — Hearn  v.  Cullin,  54  Md.  533; 
Baltimore  v.  Hughes,  1  Gill  &  J.  (Md.)  482. 

Massachusetts.  —  Winsor  v.  Savage,  9  Met. 
(Mass.)  346;  Brown  v.  Fales,  139  Mass.  21; 
Andrews  v.  Callender,  13  Pick.  (Mass.)  484; 
Harrison  v.  Moran,  163  Mass.  495. 

Missouri.  —  Watkins  v.  Richmond  College, 
41  Mo.  302;  Meier  v.  Meier,  15  Mo.  App.  68, 
affirmed 88  Mo.  566;  Carter  v.  Phillips,  49  Mo. 
App.  319;  Mills  v.  McDaniels,  59  Mo.  App. 
331.  See  also  Demeter  v.  Wilcox,  115  Mo.  634, 
37  Am.  St.  Rep.  422. 

Nebraska. — Boyer  v.  Richardson,  52  Neb. 
156. 

New  York. — Taylor  v.  Baldwin,  10  Barb. 


(N.  Y.)  626;  Wilkes  v.  Harper,  1  N.  Y.  586; 
Ballston  Spa  First  Nat.  Bank  v.  Saratoga 
County,  106  N.  Y.  488. 

Ohio.  —  Burr  v.  Bates,  2  Ohio  Cir.  Dec.  1,  3 
Ohio  Cir.  Ct.  1. 

Oregon.  —  Savage  v.  McCorkle,  17  Oregon'42. 

Pennsylvania.  —  Wheatfield  Tp.  v.  Bush 
Valley  Tp.,  25  Pa.  St.  112;  Hehn  v.  Hehn,  23 
Pa.  St.  415;  Breneman's  Appeal,  22  W.  N.  C. 
(Pa.)  391,  121  Pa.  St.  641,  46  Leg.  Int.  (Pa.)  89, 
19  Pittsb.  Leg.  J.  N.  S.  (Pa.)  359;  Turner  v. 
Patridge,  3  P.  &  W.  (Pa.)  172. 

South  Carolina.  —  Mathews  v.  Colburn,  1 
Strobh.  L.  (S.  Car.)  258;  Lewis  v.  Lewis,  3 
Strobh.  L.  (S.  Car.)  530. 

Tennessee.  —  McNairy  v.  Thompson,  1  Sneed 
(Tenn.)  141;  Young  v.  Dibrell,  7  Humph. 
(Tenn.)  270. 

See  also  Owens  v.  Chandler,  16  Ark.  651; 
Longnecker  v.  Shields,  1  Colo.  App.  264. 

Payment  of  Another's  Taxes.  —  Keator  v. 
Colorado  Coal,  etc.,  Development  Co.,  3  Colo. 
App.  188;  Carr  v.  Stewart,  58  Ind.  581;  Ells- 
worth v.  Randall,  78  Iowa  141,  16  Am.  St. 
Rep.  425;  Garrigan  v.  Knight,  47  Iowa  525; 
Washington  Ice  Co.  v  Webster,  68  Me.  449; 
Scharffbillig  v.  Scharffbillig,  51  Minn.  349; 
Shillock  v.  Gilbert,  23  Minn.  386;  Bryant  v. 
Clark,  45  Vt.  483.  Compare  Union  R.,  etc., 
Co.  v.  Skinnet,  9  Mo.  App.  189;  Goodnow  v. 
Moulton,  51  Iowa  555;  Parks  v.  Watson,  20 
Fed.  Rep.  764. 

3.  Subsequent  Promise  to  Repay.  —  Stephens 
v.  Brodnax,  5  Ala.  258;  North  v.  North,  63  111. 
App.  129;  Bevan  v.  Tomlinson,  25  Ind.  253; 
Stuht  v.  Sweesy,  48  Neb.  767;  Boyer  v.  Rich- 
ardson, 52  Neb.  156;  Nixon  v.  Jenkins,  1  Hilt. 
(N.  Y.)3i8. 

Where  one  person,  by  mistake,  pays  taxes 
upon  the  properly  of  another,  a  promise  by 
the  owner  to  repay  the  amount  is  founded 
upon  a  sufficient  consideration.  Nixon  v. 
Jenkins,  1  Hilt.  (N.  Y.)  318. 

The  creditor  promising  to  repay  may  show 
that  this  promise  was  made  in  ignorance  of 
facts  discharging  him  from  liability  for  the 
debt.  Kenan  v.  Holloway,  16  Ala.  53,  50  Am. 
Dec.  162. 

4.  Payment  at  Request  of  Debtor.  —  Meinhardt 

v.  Mode,  22  Fla.  279;  Perin  v.  Parker,  126  111. 
201,  9  Am.  St.  Rep  571;  Emery  v.  Hobson,  62 
Me.  578,  16  Am.  Rep.  513;  Cook  v.  Linn,  19 
N.  J.  L.  11;  Conway  v.  Conway,  3  Sandf.  (N. 
Y.)  650;  Moseley  v.  Boush,  4  Rand.  (Va.)  392. 
See  also  Brown  v.  Freed,  31  Ind.  387.  And 
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If  the  Debtor  by  Trick  or  Contrivance  causes  a  third  person  to  pay  his  debt,  the 
latter  is  entitled  to  reimbursement.1 

Minority  Rule.  —  It  has  been  held  that  if  the  debtor  sanctions  or  adopts  pay- 
ment by  a  third  person  and  claims  a  discharge  of  his  indebtedness  thereby, 
he  becomes  liable  to  the  third  person  as  for  money  paid  to  his  use,  as  by  so 
doing  the  debtor  makes  the  payor  his  agent,  and  the  law  implies  a  promise 
therefrom  for  reimbursement;2  and  also  that  if  the  debtor  refuses  to  ratify 
such  payment,  the  debt  stands  unpaid  as  to  him,  and  the  third  person  may 
enforce  the  debt  in  the  creditor's  name  for  his  use;3  or  if  his  payment  is  not 
ratified  he  may  go  into  a  court  of  equity  praying  that  if  the  debtor  ratify  the 
payment  the  debtor  may  be  decreed  to  repay  him,  or  that  if  the  debtor  do 
not  ratify  the  payment  the  debt  be  treated  as  unpaid  as  between  him  and  the 
debtor,  and  that  it  be  enforced  in  his  favor  as  an  equitable  assignee.4  If  the 
debt  paid  by  a  volunteer  was  barred  by  the  statute  of  limitations,  the  debtor 
can  in  no  way  be  held  liable  to  reimburse  the  payor.5 

Payment  of  Public  Funds.  —  It  seems  that  if  a  public  officer  pays  out  public 
funds  in  satisfaction  of  debts  of  another,  the  debtor  will  be  bound  to  reim- 
burse the  public  corporation.6 

Recovery  by  Volunteer  from  Creditor.  —  Where  a  third  person  voluntarily  pays  the 
debt  of  another,  the  creditor  is  under  no  obligation  to  repay  such  third 
person.7 

Compulsory  Payments.  —  If  a  third  person  who  pays  the  debt  of  another  was 
compelled  to  do  so  to  protect  his  rights,  he  is  not  to  be  deemed  a  volunteer, 
but  may  recover  the  amount  paid  from  the  debtor  whose  duty  it  was  to  have 
paid  the  debt.8  Thus,  where  a  surety  or  guarantor  is  compelled  to  pay  the 
debt,  his  principal  is  liable  to  reimburse  him.9 

VI.  Mode  and  Medium  of  Payment  —  1.  In  General.  —  Where  the  contract 
is  silent  as  to  the  character  of  the  money  or  currency  in  which  the  payment  is 

see  the  title  Implied  or  Quasi  Contracts,  vol.  6.  District  of  Columbia  v.  Washington,  etc.. 

15,  p.  1099.  R.  Co.,  4  Mackey  (D.  C.)  214.     Compare  Stewart 

Liability  of  Debt.  —  Where  one  man  pays  v.  District  of  Col umbia,  19  Ct.  CI  98. 

money  for  another  at  his  request,  the  latter  7.  Creditor  Not  Liable  to  Reimburse  Volunteer, 

cannot  resist  the  repayment  of  it  on  the  ground  — Flower  v.  Beveridge,  161  111.  53;  Fowler  v. 

that  the  original  debt  was  not  legally  due.  Moller,  10  Bosw.  (N.  Y.)  374;  Boas  v.  Upde- 

Moseley  v.  Boush,  4  Rand.  (Va.)  392.  grove,  5  Pa.  St.  516,  47  Am.  Dec.  425;  Central 

And  this  request  may  be  implied  from  the  Texas  Min.,  etc.,  Co.  v.  Weems,  73  Tex.  252. 

circumstances  of  ihe  payment.  Nonh  v.  North,  8.  When  Payment  Compulsory  —  Alabama. — 

63  111.  App.  129;  Davies  v.  New  York  Concert  Beard  v.  Horton,  86  Ala.  202. 

Co.,  (Supm.  Ct.  Gen.  T.)  36  N.  Y.  St.  Rep.  816,  Kentucky.  —  Campbell    County    v.  Court- 

affirmed  128  N.  Y.  635.  House  Dist.  Com'rs,  (Ky.  1897)42  S.  VV.  Rep. 

As  when  the  debtor  is  present  when  the  in. 

pay  menl  is  made  by  the  third  person  and  does  Maine.  —  Ticonic  Bank  v.  Smiley,  27  Me. 

not   object   to   such   payment.    Packard    v.  225,  46  Am.  Dec.  593.    See  also  Pray  v.  Stin- 

Lienow,  12  Mass.  11.  son,  21  Me.  402. 

1.  Evans  v.  Billi ngsley,  32  Ala.  395;  Boyd  Maryland.  —  Brinkley  v.  Hambleton,  67 
v.  Taliaferro.  13  Ala.  424.  Md.  169. 

2.  Minority  Rule. —  Roundtree  v.  Weaver,  8  New  York  — Dodge  v.  Zimmer,  no  N.  Y.  43. 
Ala.  314;  Roundtree  v.  Holloway,  13  Ala.  357;  Ohio.  —  Clark  v.  Longworth,  Wright  (Ohio) 
Kenan  v.  Holloway,  16  Ala.  53,  50  Am.  Dec.  189. 

162;  Poe  v.  Dorrah,  20  Ala.  288,  56  Am.  Dec.  Pennsylvania.  —  Miles    v.    Delaware,  etc., 

196;  Ross  v.  Pearson,  21  Ala.  473;  Evans  v.  Canal  Co..  140  Pa.  St.  623;  Tool  Works  v. 

Billingsley,  32  Ala.  395;  Denby  v.  Mellgrew,  Long,  44  Leg.  Int.  (Pa.)  28. 

58  Ala.  147;  Neely  v.  Jones,  16  W.  Va.  625,  37  Tennessee.  —  Winchester   v.    Beardin,  10 

Am.  Rep.  794;  Crumlish  v.  Central  Imp.  Co.,  Humph.  (Tenn.)  247,  51  At/:.  Dec.  702;  Stipe 

38  W.  Va.  390,  45  Am.  St.  Rep.  872.  v.  Stipe,  2  Head  (Tenn.)  170;  Chaffin  v.  Camp- 

8.  Neely  v.  Jones,  16  W.  Va.  625,  37  Am.  bell,  4  Sneed  (Tenn.)  193;  Holt  v.  Davis,  3 

Rep.  794;  Crumlish  v.  Central  Imp.  Co.,  38  Head  (Tenn.)  632. 

W.  Va.  390.  45  Am.  St.  Rep.  872.    See  also  9.  Fitzgerald,  etc.,  Constr.  Co.  v.  Fitzgerald, 

Brown  v.  Chesterville,  63  Me.  241.  137  U.  S.  98;  Hollinsbee  v.  Ritchey,  49  Ind. 

4.  Crumlish  v.  Central  Imp.  Co.,  38  W.  Va.  261;  Gerber  v.  Sharp,  72  Ind.  553;  Gourdin  v. 
390,  45  Am.  St.  Rep.  872.  See  also  Neely  v.  Trenholm,  25  S.  Car.  362;  Lane  v.  Keith,  2 
Jones,  16  W.  Va.  625,  37  Am.  Rep.  794.  Baxt.  (Tenn.)  189.    See  also  the  titles  Guar. 

5.  Van  Winkle  v.  Blackford,  33  W.  Va.  573.  anty,  vol.  14,  p.  1161;  Suretyship. 
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to  be  made,  payment  may  be  made  in  any  currency  which  constitutes  a  legal 
tender  at  the  time  of  payment.1  On  the  other  hand,  in  the  absence  of  an 
express  stipulation  to  the  contrary  the  creditor  is  not  bound  to  receive  any- 
thing but  legal-tender  money  in  payment.2  If  a  debtor,  though  not  required 
to  pay  in  specie,  does  so  voluntarily,  he  cannot  claim  a  credit  for  more  than 
the  number  of  dollars  he  has  paid,  though  he  could  have  paid  in  other  legal 
tender  which  was  of  a  depreciated  value  as  compared  with  specie.3  Where 
a  contract  of  sale  provides  for  payment  in  a  paper  currency  which  is  greatly 
depreciated  as  compared  with  gold  coin,  the  right  to  pay  in  such  depreciated 
currency  is  a  privilege  of  the  buyer,  and  he  performs  his  entire  duty  if  he 
pays  dollar  for  dollar  in  gold  coin.4  Where  a  debtor  is  entitled  to  discharge 
his  indebtedness  in  a  depreciated  currency,  his  promise  at  the  time  of  making 
payment  in  such  currency  to  make  good  the  depreciation  is  nudum  pactum* 
Where  a  contract  for  the  payment  of  a  sum  of  money  contains  a  provision 
that  it  may  be  discharged  in  a  particular  currency  not  a  legal  tender,  the  debt 
after  maturity  becomes  solvable  in  legal  tender  only,  if  the  debtor  fails  at 
maturity  to  tender  the  specified  currency.6 

The  Acceptance  of  Payment  in  a  Different  Medium  from  that  called  for  in  the  contract 
is  effective  to  discharge  the  indebtedness.7  In  fact,  whatever  of  value  the 
creditor  accepts  as  payment,  though  different  from  what  he  could  be  required 
to  accept,  will  operate  as  a  payment  and  discharge  of  the  indebtedness;8 
and  this  is  true  though  the  payee  protests  against  being  required  to  accept 
such  medium,  and  though  it  is  of  a  depreciated  value  as  regards  the  medium 
stipulated  for,9  and,  a  fortiori,  where  the  payment  is  made  and  accepted  as 
the  equivalent  of  the  designated  medium.10  This  is  not  like  the  acceptance 
of  a  part  of  a  debt  in  satisfaction  of  the  whole.11  If  the  creditor,  in  receiving 
payment  in  a  medium  other  than  that  specified,  declares  that  he  will  receive 
it  only  at  its  market  value  as  compared  with  the  specified  currency,  and  the 
debtor  acquiesces,  the  payment  is  effectual  only  to  the  extent  of  the  market 
value  of  the  currency  paid.12 

1.  Wright  v.  Jacobs,  61  Mo.  19.  Md.  119;  Gilman  v.  Douglas  County,  6  Nev. 
A  Contract  to  Pay  in  "Lawful  Money"  means      27,  3  Am.  Rep.  237. 

such  currency  as  shall  be  a  legal  tender  at  the  8.  England.  —  In  re  Mercantile  Trading  Co., 

time  of  payment.    O'Neil  v.  McKewn,  1  S.  L.  R.  11  Eq.  131,  40  L.  J.  Ch.  130. 

Car.  147.    And  see  Money,  vol.  20,  p.  837.  Arkansas.  —  Real  Estate  Bank  v.  Rawdon, 

2.  Creditor  Bound  Only  to  Receive  Legal  Tender  5  Ark.  558. 

—  United  States.  —  Howe  v.  Wade,  4  McLean  Illinois.  —  Ralston  v.  Wood,  15  111.  159,  58 

(U.S.)  319;  Paup  v.  Drew,  10  How.  (U.  S.)  Am.  Dec.  604;  Scott  v .  Gilkey,  49  111.  App.  116. 

218:  Trigg  v.  Drew,  10  How.  (U.  S.)  224.  Indiana.  —  Tilford  v.  Roberts.  8  Ind.  254; 

Arkansas.  —  Bone  v.  Torry,  16  Ark.  83.  Louden  v.  Birt,  4  Ind.  566;  Hart  v.  Crawford, 

Illinois.  —  Moore  v.  Morris,  20  111.  255;  Ga-  41  Ind.  197;  Weir  v.  Hudnut,  115  Ind.  525. 

lena  Ins.  Co.  v.  Kupfer,  28  111.  332,81  Am.  Missouri.  —  O'Donoghue  v.  Jones,  37  Mo. 

Dec.  284.  371;  Rider  v.  Culp,  68  Mo.  App.  527. 

Indiana. —  Hancock  v.  Yaden,  121  Ind.  366,  Ohio.  —  Brown  v.  Gimm,  10  Ohio  Cir.  Dec. 

16  Am.  St.  Rep.  396;  Vansickle  v.  Furgeson,  538,  19  Ohio  Cir.  Ct.  660. 

122  Ind.  450;  Born  v.  Indianapolis  First  Nat.  Texas.  —  Tinsley  v.  Ryon,  9  Tex.  405. 

Bank,  123  Ind.  78,  18  Am.  St.  Rep.  312;  Far-  Virginia.  —  H  uffman  v.  Walker,  26  Gratt. 

mers  L.  &  T.  Co.  v.  Canada,  etc.,  R.  Co.,  127  (Va.)  314;  Fidelity  Ins.,  elc,  Co.  v.  Shenan- 

Ind.  250.  doah  Valley  R.  Co.,  86  Va.  r,   19  Am.  St. 

Kentucky.  —  Downing  v.  Dean,  3  J.  J.  Marsh.  Rep.  858. 

(Ky.)  378.  Washing-ton.  —  Edmunds  v.  Black,  15  Wash. 

Maine.  — Lord  v.  Burbank,  18  Me.  178.  73,  reversing  on  rehearing  13  Wash.  490. 

Mississippi.  —  Bull    v.    Harrell,    7    How.  Compare  Bagby  v.  Hudson,  11  Ky.  L.  Rep. 581. 

(Miss.)  9.  9.  Savage  v.  U.  S.,  92  U.  S.  382;  Gilman  v. 

3.  Carter  v.  Swift,  1  Lowell  (U.  S.)  398.  Douglas  County,  6  Nev.  27,  3  Am.  Rep.  237. 

4.  Berry  v.  Nail,  54  Ala.  446.  Compare  Hittson  v  Davenport.  4  Colo.  169. 

5.  McElderry  v.  Jones,  67  Ala.  203.  10.  Hittson  v.  Davenport,  4  Colo.  169. 

6.  Hoys  v.  Tuttle,  8  Ark.  124,  46  Am.  Dec.  11.  Gilman  v.  Dougbs  County,  6  Nev.  27,  3 
309.  Am.  Rep.  237.    See  generally  the  title  Accord 

7.  Savage  v.  U.  S.,  92  U.  S.  382;  Hittson  v.  and  Satisfaction,  vol.  1,  p.  408. 
Davenport,  4  Colo.  169;   Deming  v.  Marsh,  12.  Tyers  v.  U.  S.,  5  Ct.  CI.  509.    See  also 
Kirby  (Conn.)  424:  Ridenour  v.  McClurkin,  6  Hittson  v.  Davenport,  4  Colo.  169;  Walkup  v. 
Blackf.  (Ind.)  411;  Lefferman  v.  Renshaw,  45  Houston,  65  N.  Car.  501. 
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2.  Legal  Tender.  —  The  power  conferred  by  the  Federal  Constitution  upon 
the  United  States  to  coin  money  and  to  regulate  the  value  thereof  and  of 
foreign  coin  authorizes  Congress,  of  course,  to  fix  the  medium  to  constitute 
a  legal  tender  for  the  payment  of  debts.1 

United  States  Treasury  Notes.  —  By  Act  of  Congress  1 862,  and  subsequent  acts, 
United  States  treasury  notes  issued  under  that  act  were  made  legal  tender  in 
payment  of  all  private  debts.  This  class  of  legislation  is  constitutional,2  and 
such  notes  are  legal  tender  for  the  discharge  of  contracts  for  the  payment  of 
money  entered  into  prior  to  the  passage  of  the  acts.3  In  some  cases  it  has 
been  held  that  United  States  treasury  notes  are  a  legal  tender  for  the  pay- 
ment of  debts  though  the  contract  expressly  stipulates  for  payment  in  gold 
coin  ;  4  but  the  rule  asserted  by  the  United  States  courts  and  subsequently 
followed  by  the  state  courts  is  that  where  the  contract,  whether  entered  into 
before  or  after  the  passage  of  the  act,  expressly  provides  for  payment  in  coin 
or  in  gold  or  silver  coin,  such  treasury  notes  are  not  a  legal  tender  for  its 
payment.5 


1.  Power  of  Congress  to  Fix  Legal  Tender.  — 
Thorndike  v.  U.  S.,  2  Mason  (U.  S.)  r;  State 
Bank  v.  Lock  wood.  16  Ind.  306;  Hammann  v. 
Mink,  99  Ind.  279;  O'Neil  v.  McKewn,  1  S. 
Car.  14.7;  Shaw  v.  Trunsler,  30  Tex.  390. 

Silver.  —  Boatman's  Sav.  Inst.  v.  State  Bank, 
33  Mo.  497,  84  Am.  Dec.  61;  Parrish  v.  Kohler, 
2  W.  N.  C.  (Pa.)  488,  11  Phila.  (Pa.)  346,  33 
Leg.  Int.  (Pa.)  140. 

Silver  Half  Dollars.  —  Strong  v.  Farmers,  etc., 
Bank,  4  Mich.  350. 

2.  Statutes  Making  Treasury  Notes  Legal  Ten- 
der. —  Legal  Tender  Case,  110  U.  S.  421;  Lick 
v.  Faulkner,  25  Cal.  405;  Curiae  v.  Abadie,  25 
Cal.  502;  Carpentier  v.  Atherton,  25  Cal.  564; 
People  v.  Mayhew,  26  Cal.  655;  Reese  v. 
Stearns,  29  Cal.  273;  Poett  v.  Stearns,  31  Cal. 
78;  Shollenberger  v.  Brinton,  52  Pa.  St.  9,  12 
Am  L.  Reg.  591;  Borie  :'.  Trott,  5  Phila.  (Pa.) 
366,  21  Leg.  Int.  (Pa.)  68;  Crocker  v.  Wolford, 
5  Phila.  (Pa  )  340,  20  Leg.  Int.  (Pa.)  316,  2 
Pittsb.  (Pa.)  453-  Compare  St  urges  v.  Crownin- 
shield,  4  Wheat.  (U,  S.)  122;  Gwin  v.  Breed- 
love,  2  How.  (U.  S.)  38. 

Reissued  Notes.  —  In  Legal  Tender  Case,  no 
U.  S.  421,  it  was  held  that  Act  Consr.  May  31, 
1878,  c.  146  (20  U.  S.  Stat,  at  L.  87),  under 
which  notes  of  the  United  States,  issued  under 
Act  Cong.  1862,  declaring  them  to  be  a  legal 
tender  in  payment  of  private  debts,  and  since 
the  close  of  the  war  redeemed  and  paid  in  gold 
coin  at  the  treasury,  were  reissued  and  kept  in 
circulation,  was  constitutional,  and  notes  so 
reissued  were  a  legal  tender. 

3.  Contracts  Entered  into  Prior  to  Passage  of 
Act  —  United  States.  —  Letral  Tender  Cases,  11 
Wall.  (U.  S.)  6S2,  12  Wall.  (U.  S.)  457.  Com- 
pare  Hepburn  v.  Griswold,  8  Wall.  (U.  S.)  603. 

Alabama.  —  McElderry  v.  Jones,  67  Ala.  203. 

California.  —  Higgins  v.  Bear  River,  etc., 
Water,  etc.,  Co.,  27  Cal.  153;  Helloc  v.  Davis, 
38  Cal.  242;  Chrystal  v.  Cook,  39  Cal.  659. 

Mississippi.  —  Barringer  v.  Fisher,  45  Miss. 
200. 

New  Jersey .  —  Stockton  v.  Dundee  Mfg.  Co., 
22  N.  J.  Eq.  56. 

Ohio.  —  Longworth  v.  Mitchell,  26  Ohio  St. 
334- 

Pennsylvania.  —  Hepburn  v.  Watts,  28  Leg. 
Int.  (Pa.)  333;  Mills  v.  Cook,  19  Pitlsb.  Leg 
J.  (Pa.)  61. 


South  Carolina. — O'Neil  v.  McKewn,  1  S. 
Car.  147. 

Retrospective  Legislation. —  Higgins  v.  Bear 
River,  etc.,  Water,  etc.,  Co.,  27  Cal.  i?3. 

4.  Contracts  for  Gold  Payment. —  Buchegger 
v.  Shultz,  13  Mich.  420;  Henderson  v.  McPike, 
35  Mo.  255;  Appel  v.  Woltmann,  38  Mo. 
194. 

6.  United  States.  —  Bronson  v.  Rodes,  7  Wall. 
(U.  S.)  229;  Butler  v.  Horwitz,  7  Wall.  (U.  S.) 
258;  Bronson  v.  Kimpton,  8  Wall.  (U.  S.)444; 
Hepburn  v.  Griswold,  8  Wall.  (U.  S.)  603; 
Trebilcock  v.  Wilson,  12  Wall.  (U.  S.)  687. 

California.  —  Carpentier  v.  Atherton,  25  Cal. 
564;  Galland  v.  Lewis,  26  Cal.  46;  Belloc  v. 
Davis,  38  Cal.  242. 

Georgia.  —  Kaufman  v.  Myers,  38  Ga.  133. 
Illinois.  —  McGoon  v.  Shirk,  54  111.  408,  5 
Am.  Rep.  122;  Belford  v.  Woodward,  158  111. 
122.     Compare  Morrow  v.  Rainey,  58  111.  357; 
Chamblin  -■.  Blair,  58  III.  385. 

Maryland.  —  Chesapeake  Bank  v.  Swain,  29 
Md.  4S3;  Baltimore,  etc.,  R.  Co.  v.  State,  36 
Md.  519. 

Missouri.  —  State  v.  Hays,  50  Mo.  34,  affirm- 
ing Opinion  of  Court.  49  Mo.  216. 

Pennsylvania. —  Matter  of  Patterson,  5  Phila. 
(Pa.)  460,  21  Leg.  Int.  (Pa.)  S4;  Jefferson 
Medical  College  Petition.  6  Phila.  (Pa.)  313, 
24  Leg.  Int.  (Pa.)  212;  Rankin  v.  Demon,  61 
Pa.  St.  263;  Hill  v.  Trustees,  7  Phila.  (Pa.)  28; 
Mather  Kinike,  51  Pa.  St.  425,  6  Phila.  (Pa.) 
107,  12  Leg.  Int.  (Pa.)  4;  Christ  Church  Hos- 
pital Fuechsel,  54  Pa.  St.  71;  Dutton  v. 
Pailaret,  52  Pa.  St.  rog,  91  Am.  Dec.  135;  Au- 
rentz  v.  Porter.  56  Pa.  St.  115;  Baker's  Appeal, 
59  Pa.  St.  313;  Frank  v.  Colhoun,  59  Pa.  St. 
381. 

Texas.  —  Harrell  v.  Barnes,  34  Tex.  413; 
Bridges  v.  Reynolds,  40  Tex.  204.  See,  how- 
ever, Shaw  v.  Trumsler,  30  Tex.  391;  Van 
Alstyne  v.  Sorley,  32  Tex.  51S;  Flournoy  v. 
Healy,  31  Tex.  590;  Killough  v.  Alford,  32 
Tex.  457,  5  Am.  Rep.  249. 

Compare  Rodes  v.  Bronson,  34  N.  Y.  64q,  re- 
versed 7  Wall.  (U.  S.)  229;  Wilson  v.  Morgan. 
4  Robt.  (N.  Y.)  58.  1  Abb.  Pr.  N.  S.  (N.  V.) 
174,  30  How.  Pr.  (N.  Y.)  386;  Murrav  v.  Gale, 
(Supm.  Ct.  Gen.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y  ) 
236,  52  Barb.  (N.  Y.)  427,  affirming  47  Barb. 
(N.  Y.)  484,  33  How.  Pr.  (N.  Y.)  90. 
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Taxes  are  not  a  debt  within  the  meaning  of  the  Act  of  Congress  making 
treasury  notes  a  legal  tender  for  all  public  debts,  and  therefore  a  state  law 
requiring  the  payment  of  taxes  in  gold  or  its  equivalent  is  valid.1 

3.  Contracts  for  Payment  in  Particular  Currency.  —  The  parties  to  a  contract 
may  expressly  provide  with  regard  to  the  kind  of  money  or  currency  to  be 
paid,  and  where  such  is  the  case  the  indebtedness  cannot  be  paid  at  the  option 
of  the  debtor  in  any  other  than  such  currency.2  A  contract  will  not,  how- 
ever, be  construed  as  payable  solely  in  any  particular  money  unless  it  expressly 
so  provides,3  and  where  a  written  contract  fails  to  provide  in  regard  to  the 
medium  of  payment,  parol  evidence  is  inadmissible  to  show  that  payment  was 
to  be  made  in  a  particular  money.4  Where  a  contract  provides  for  payment 
in  a  particular  money,  the  fact  that  such  money  ceases  to  be  a  legal  tender 
does  not  deprive  the  debtor  of  his  right  to  pay  in  such  money.5 

"Dollars."  —  Where  the  contract  is  for  the  payment  of  a  specified  number 
of  dollars,  the  presumption  is  that  the  debt  is  payable  in  legal  tender  only.6 

Specie. — The  term  "specie"  in  contracts  calling  for  payment  in  specie 
means  metallic  money  issued  by  public  authority,  and  is  generally  used  in 
contradistinction  to  paper  money.7 

State  Legislative  Prohibition  —  Constitutional  Law.  —  In  a  number  of  states  statutes 
have  been  enacted  which  in  effect  were  intended  to  restrict  the  power  to  con- 
tract expressly  for  the  payment  of  an  obligation  in  a  particular  medium  of 


1.  Lane  County  v.  Oregon,  7  Wall.  (U.  S.) 
ft'  Hagar  v.  Reclamation  Dist.  No.  108,  in 
U.  S.  701,  affirming  4  Fed.  Rep.  366;  Crutcher 
v.  Sterling,  I  Idaho  306. 

2.  Specific  Currency  Contracts  —  United  States. 
—  Bronson  v.  Rodes,  7  Wall.  (U.  S.)  229; 
Gregory  v.  Morris.  96  U.  S.  619;  Moore  v. 
Walla  Walla,  60  Fed.  Rep.  961. 

California.  —  Lane  v.  Gluckauf,  28  Cal.  288, 
87  Am.  Dec.  121 ;  Meyer  v.  Kohn,  29  Cal.  278; 
Poett  v.  Stearns,  31  Cal.  78;  Burnett  v.  Stearns, 
33  Cal.  468;  Belloc  v.  Davis,  38  Cal.  242. 

Colorado.  —  Hillson  v.  Davenport,  4  Colo. 
169. 

Georgia.  —  Kaufman  v.  Myers,  38  Ga.  133; 
Echols  v.  Gratlan,  42  Ga.  547. 

Illinois.  —  Belford  v.  Woodward,  158  111.  122. 
Compare  Reinback  v.  Crabtree,  77  111.  182. 

Maryland.  —  Chesapeake  Bank  v.  Swain,  29 
Md.  483. 

North  Carolina.  —  Walkup  v.  Houston,  65 
N.  Car.  501. 

Ohio.  —  Bohm  v.  Broadhagen,  2  Cine.  Super. 
Ct.  2. 

Pennsylvania.  — Stokes  v.  Harrison,  3  W.  N. 
C.  (Pa.)  563;  Frank  v.  Colhoun,  59  Pa.  St.  381; 
Hays  v.  Sanford,  4  Luz.  Leg.  Obs.  (Pa.)  90; 
Morris  v.  Bancroft,  9  Phila.  (Pa.)  277,  30  Leg. 
Int.  (Pa.)  52. 

South  Carolina.  —  Gist  v.  Alexander,  15  Rich. 
L.  (S.  Car.)  50. 

Tennessee.  —  Wills  v.  Allison,  4  Heisk. 
(Tenn.)  385. 

Virginia.  —  Nutt  v.  Summers,  78  Va.  164. 

Washington.  —  Dennis  v.  Moses,  18  Wash. 
537- 

Compare  Appel  v.  Woltmann,  38  Mo.  194; 
Henderson  v.  McPike,  35  Mo.  255 ;  Van  Alstyne 
v.  Sorley,  32  Tex.  518,  Shaw  v.  Trunsler,  30 
Tex.  391;  Flournoy  v.  Healy,  31  Tex.  590; 
Davidson  v.  Peticolas,  34  Tex.  27. 

Power  of  Municipalities  to  Contract  for  Payment 
in  Gold. —  N.  P.  Perine  Contracting,  etc.,  Co. 
v.  Quackenbush,  104  Cal.  684.  And  with  re- 
gard to  provisions  in  municipal  bonds  for  pay- 
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ment  in  gold,  see  the  title  Municipal  Securi- 
ties, vol.  21,  p.  13. 

The  Acceptance  of  Ground  Rent  in  Currency,  on 
one  occasion,  does  not  estop  the  lessor  from 
claiming  his  right  to  have  it  paid  in  specie. 
Rusenhauser  v.  Keep,  18  Pittsb.  Leg.  J.  (Pa.) 
204. 

Gold  Dust  is  not  cash,  within  the  meaning  of 
a  contract  calling  for  the  payment  of  cash. 
Gunter  v.  Sanchez,  1  Cal.  45. 

"Lawful  Silver  Money."  —  A  mortgage  to  se- 
cure the  payment  of  five  thousand  dollars, 
"  lawful  silver  money  of  the  United  States," 
may  be  extinguished  by  the  payment  of  that 
amount  in  silver  half-dollar  coins.  Pariish  v. 
Kohler,  11  Phila.  (Pa.)  346,  33  Leg.  Int.  (Pa.) 
140. 

3.  Woodruff,  v.  Mississippi,  162  U.  S.  291, 
reversing-  66  Miss.  298.  See  also  Reese  v 
Stearns,  29  Cal.  273. 

4.  Parol  Evidence. —  Baltimore,  etc.,  R.  Co. 
v.  State,  36  Md.  519.  See  also  the  title  Parol 
Evidence,  vol.  21,  p.  1077. 

6.  Johnson  v.  Ash,  142  Pa.  St.  45. 
"  Current  Money  "  —  "  Currency,"  Etc.  —  See 
Currency  —  Current,  vol.  8,  p.  498  et  seq. 

6.  "Dollars."  —  Confederate  Note  Case,  19 
Wall.  (U.  S.)  557;  Cook  v.  Lillo,  103  U.  S.  792; 
Hill  v.  Erwin,  44  Ala.  661;  Ervvin  v.  Hill,  51 
Ala.  581;  Ex  p.  Norton,  44  Ala.  177;  Hart  v. 
Flynn,  8  Dana  (Ky.)  190  See  also  State  v. 
Downs,  148  Ind.  324. 

And  it  has  been  held  with  regard  to  a  con- 
tract entered  into  in  the  Confederate  States, 
during  the  war  of  the  rebellion,  for  the  pay- 
ment of  a  specified  number  of  dollars,  that  in 
the  absence  of  proof  of  the  intention  of  the 
parties  as  to  the  kind  of  currency  in  which  the 
payment  should  be  made  it  would  not  be  pre- 
sumed that  payment  in  Confederate  notes  was 
contemplated.  Hansbrough  v.  Ultz,  75  Va. 
959;  Omohundro  v.  Crump,  18  Gratt.  (Va.)  705. 

7.  "Specie."  —  Trebilcock  v  Wilson,  12  Wall. 
(U.  S.)  687;  Walkup  v.  Houston,  65  N.  Car. 
501. 
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legal  tender,  by  providing  that  contracts  for  the  payment  of  money  shall, 
irrespective  of  the  provisions  of  the  contract,  be  solvable  in  any  kind  of  law- 
ful money  or  currency  of  the  United  States.1 

Damages.  —  Where  the  contract  is  for  payment  in  a  medium  used  as  cur- 
rency,  but  which  does  not  constitute  a  legal  tender,  the  measure  of  damages 
in  case  of  nonpayment  is  the  market  value  of  the  specified  currency  at  the 
time  of  payment,  as  compared  with  the  currency  constituting  legal  tender.* 

Place  of  Payment  as  Affecting  Character  of  Currency.  —  Where  the  indebtedness  is 
payable  in  a  particular  country,  and  the  character  of  the  money  in  which 
payment  is  to  be  made  is  not  specified,  the  money  used  should  be  the  currency 
of  the  country  where  the  payment  is  to  be  made,  though  the  contract  is 
entered  into  in  a  different  country.3 

4.  Contracts  for  Payment  in  Commodities  or  Services  —  a.  In  General. — 
The  courts  have  been  called  upon  frequently  to  construe  contracts  providing 
for  the  payment  of  specified  amounts  in  specific  articles  at  fixed  prices.  Such 
contracts  have  in  some  cases  been  treated  as  contracts  for  the  sale  of  such 
articles  at  the  price  stipulated,  and  where  the  current  price  of  the  articles  had 
varied,  the  amount  of  money  recovery  has  been  fixed  according  to  the  general 
rules  relating  to  contracts  for  the  sale  and  delivery  of  commodities.4  In  the 
majority  of  cases,  however,  contracts  to  pay  a  certain  sum  in  specific  articles 
at  a  fixed  price  have  been  held  to  confer  on  the  debtor  the  option  to  discharge 
the  obligation  either  by  the  payment  of  the  specified  sum  or  by  the  delivery 
of  the  articles.5  If  the  parties  expressly  agree  to  pay  in  specific  articles  at 
all  events,  without  option  on  the  part  of  the  debtor,  he  is,  of  course,  liable 
for  the  value  of  the  articles  on  failure  to  deliver  them.6    The  contract  may, 


1.  Act  Kan.  March  9,  1893  (Gen.  Stat.  1897, 
c.  115,  §  20);  Act  Idaho  March  I,  1893  (Sess. 
Laws,  p.  78);  Acts  Nev.  Feb.  15,  1893,  Feb.  12, 
1895  (Comp.  Laws  1900,  §  2738);  Act  Wash. 
M  uch  11,  1897  (Ball.  Annot.  Codes  &  Stat.  1897 
§S  3665-3667). 

In  Dennis  v.  Moses,  18  Wash.  537,  it  was 
held  that  this  class  of  state  legislation  was 
violative  of  the  Federal  Constitution  as  being 
an  attempt  to  legislate  on  a  subject  belonging 
exclusively  to  the  federal  government. 

2.  Powe  v.  Powe,  42  Ala.  113. 

3.  Place  of  Payment  as  Affecting  Medium  of 
Payment. — Saunders  v.  Drake,  2  Atk.  465; 
Crawford  v.  Beard,  14  U.  C.  C.  P.  87;  Trecar- 
tin  v.  Ship  Rochambeau,  2  Cliff.  (U.  S.)  465; 
Grunwald  v.  Freese,  (Cal.  1893)  34  Pac.  Rep. 
73;  Benners  v.  Clemens,  58  Pa.  St.  24.  See 
also  Macrae  v.  Goodman,  5  Moo.  P.  C.  316,  10 
Jur.  555;  Searight  v.  Calbraith,  4  Dall.  (U.  S.) 
325- 

4.  Contracts  for  Payment  in  Commodities  — 
Minority  Rule  —  Arkansas.  —  Day  v.  Lafferty, 
4  Ark.  450;  Gist  v.  Gans,  30  Ark.  309;  Dillard 
v.  Evans,  4  Ark.  176;  Johnson  v.  Dooley,  65 
Ark.  71. 

Kentucky.  —  Mattox  v.  Craig,  2  Bibb  (Ky.) 
584;  Cole  v.  Ross,  9  B.  Mon.  (Ky.)  393,  50  Am. 
Dec.  517. 

Louisiana.  —  Williams  v.  Gilbert,  6  Mart. 
(La.)  554. 

New  Hampshire.  —  Wilson  v.  George,  10  N. 
H.  445- 

Pennsylvania.  —  Meason  v.  Philips,  Add. 
(Pa.)  346;  Edgar  z>.  Boies,  11  S.  &  R.  (Pa.)  445. 

South  Carolina.  —  Price  v.  Justrobe,  Harp. 
L.  (S.  Car.)  in. 

Tennessee.  —  M'Donald  v.  Hodge,  5  Hayw. 
(Tcnn.)  85. 


5.  General  Rule — Alabama.  —  Bradford  v. 
Stewart,  Minor  (Ala.)  44;  Henry  v.  Gamble, 
Minor  (Ala.)  15. 

Connecticut.  —  Sessions  v.  Ainsworth,  1  Root 
(Conn.)  181;  Brooks  v.  Hubbard,  3  Conn.  60, 
8  Am.  Dec.  154. 

Georgia.  —  Sims  v.  Cox,  40  Ga.  80. 

Illinois.  —  Owen  v.  Barnum,  7  111.  461. 

Indiana.  —  Mettler  v.  Moore,  1  Blackf.  (Ind.) 
342. 

Kansas.  —  Schnier  v.  Fay,  12  Kan.  184. 
Massachusetts. —  Baker  v.  Mair,  12  Mass.  121. 
Michigan. — Jones  v.  Dimmock,  2  Mich.  N. 
P.  87. 

New  York.  —  Smith  v.  Smith,  2  Johns.  (N. 
Y.)  243;  Pinney  v.  Gleason,  5  Wend.  (N.  Y.) 
393,  21  Am.  Dec.  223. 

Ohio. — Cleveland,  etc.,  R.  Co.  v.  Kelley,  5 
Ohio  St.  180. 

Pennsylvania.  —  Church  v.  Feterow,  2  P.  & 
W.  (Pa.)  301. 

South  Carolina.  —  Choice  v.  Moseley,  I 
Bailey  L.  (S.  Car.)  136,  19  Am.  Dec.  661. 

Texas.  — Grant  v.  Burleson,  38  Tex.  214. 

Vermont.  —  Perry  v.  Smith,  22  Vt.  306; 
Denison  v.  Tyson,  17  Vt.  549;  Read  v.  Sturte- 
vant,  40  Vt.  521,  Smith  v.  Coolidge,  68  Vt.  516. 
54  Am.  St.  Rep.  902. 

Virginia. — Crawford  v.  Daigh,  2  Va.  Cas. 
521;  Butcher  v.  Carlile,  12  Gratt.  (Va.)  520. 

6.  Cummings  v.  Dudley,  60  Cal.  383,  44  Am. 
Rep.  58;  Butler  v.  Baker,  5  Ohio  St.  584. 

And  in  such  a  case,  if  after  the  time  for  such 
payment  the  debtor  makes  part  payment  in 
the  stipulated  articles,  he  is  to  be  credited  as 
though  they  had  been  paid  and  accepted  at  the 
stipulated  time  for  payment,  and  the  fact  that 
the  articles  had  increased  in  value  between 
the  time  stipulated  for  payment  and  the  time 
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be  either  for  the  payment  of  a  sum  of  money  or  in  the  alternative  for  the 
delivery  of  specific  articles,  or  for  the  payment  of  a  specified  sum  with  the 
option  to  discharge  it  by  the  delivery  of  such  articles.  When  such  is  the  case 
the  debtor  may  elect  in  which  way  he  will  discharge  the  obligation,  and  even 
if  the  contract  fails  to  designate  by  whom  the  option  is  to  be  exercised  it  is 
to  be  considered  to  inure  to  the  benefit  of  the  debtor,  who  may  at  his  election 
pay  in  the  designated  commodities  or  in  money.1 

b.  Loss  of  Right  to  Pay  in  Commodities  —  (i)  In  General. — When 
the  creditor  has  the  option  to  demand  payment  in  specific  articles  or  in  money 
and  has  once  made  his  election,  he  is  bound  thereby.2  So  where  a  debtor 
who  has  an  option  to  pay  in  money  or  in  commodities  has  elected  to  pay  in 
money,  the  election  is  binding  upon  him.3  Where  the  debtor  has  the  option 
to  pay  or  deliver  commodities  or  perform  some  other  act  in  satisfaction,  a 
money  recovery  cannot  be  had  against  him  until  he  has  failed  to  deliver  the 
commodities  or  perform  the  stipulated  act,  and  he  may  elect  at  any  time 
before  the  day  of  payment  has  passed  in  which  way  he  will  discharge  the 
indebtedness.4  And  if  the  debtor  makes  at  the  time  stipulated  a  proper 
tender  of  the  commodities,  he  does  not,  on  refusal  by  the  creditor  to  receive 
them,  lose  his  right  to  discharge  the  indebtedness  by  the  delivery  of  such 
articles. 5  So  his  right  of  election  is  not  lost  if  his  failure  to  deliver  the 
specific  articles  at  the  time  and  place  specified  is  brought  about  by  the  mis- 
:onduct  of  the  creditor.6  If,  however,  the  debtor  fails  to  make  delivery  of  the 
:ommodities  at  the  time  stipulated  for  the  alternate  performance,  his  right  of 
election  is  gone,  and  the  agreed  sum  becomes  immediately  payable  in  money.7 


>f  the  actual  part  payment  does  not  entitle  the 
iebtor  to  credit  for  the  advance  price.  Clark 
<.  Minor,  73  Ga.  590. 

1.  Mirlor  v.  Texas,  etc.,  R.  Co.,  21  Fed. 
lep.  383;  Plowman  v.  Riddle,  7  Ala.  775; 
Gregory  v.  Bewly,  5  Ark.  318;  Hoys  v.  Tuttle, 
!  Ark.  124,  46  Am.  Dec.  309;  Blackwell  v. 
\uditor,  1  111.  196;  Grieve  v.  Annin,  6  N.  J. 
^.  461;  Roberts  v.  Beatty,  2  P.  &  W.  (Pa.)  63, 
si  Am.  Dsc.  410;  Stewart  v.  Donelly,  4  Yerg. 
Tenn.)  177. 

Where  a  Debtor  Has  the  Option  to  Pay  in  Cor- 
lorate  Stock,  and  nothing  is  said  as  to  the  value 
it  which  the  stock  is  to  be  taken,  the  par  value, 
ind  not  the  market  value,  is  to  be  inferred, 
["ilkey  v.  Augusta,  etc.,  R.  Co.,  83  Ga.  758. 

2.  Effect  of  Election.  —  Ferguson  v.  Wilson, 
I  L.  T.  N.  S.  12. 

3.  Bowen  v.  Gordon,  5  Montreal  Leg.  N.  300, 
10'iding  that  where  a  person  has  by  contract 
tn  option  to  pay  in  cash  or  bonds,  and  pays  a 
>art  in  cash,  the  option  is  made,  and  the  bal- 
ince  can  be  demanded  in  cash. 

4.  Debtor's  Right  of  Election  —  England.  — 
^ayton  v.  Pearce,  1  Dougl.  15;  Chippendale 
1.  Thurston,  4  C.  &  P.  98,  19  E.  C.  L.  293. 

Connecticut.  —  Harris  v.  Baker,  1  Root 
Conn.)  220. 

Indiana.  —  Wilson  v.  Dale,  16  Ind.  399. 

Maine.  —  Small  v.  Quincy,  4  Me.  497;  Ap- 
5leton  v.  Chase,  19  Me.  79. 

Minnesota.  —  Beede  v.  Proehl,  34  Minn. 
197- 

New  York. — Smith  v.  Sanborn,  11  Johns. 
N.  Y.)  59;  M'Nitt  v.  Clark,  7  Johns.  (N.  Y.) 
165- 

Pennsylvania.  —  Pierce  v.  Marple,  148  Pa. 
>t.  69,  33  Am.  St.  Rep.  808. 

South  Carolina.  —  Choice  v.  Moseley,  1 
Bailey  L.  (S.  Car.)  136,  19  Am.  Dec.  661. 

Washington.  —  Allen  v.  Wall,  7  Wash.  316. 


Wisconsin.  —  Drake  v.  Harrison,  69  Wis.  99, 
2  Am.  St.  Rep.  717. 

5.  Grieve  v.  Annin,  6  N.  J.  L.  461. 

6.  Brodie  v.  Watkins,  31  Ark.  319. 

7.  Default  of  Debtor  —  United  States.  —  Mc- 
Gillin  v.  Bennett,  132  U.  S.  445;  Marlor  v. 
Texas,  etc.,  R.  Co.,  21  Fed.  Rep.  383.  Compare 
Robinson  v.  Noble,  8  Pet.  (U.  S.)  181. 

Alabama.  —  Plowman  v.  Riddle,  7  Ala.  775; 
Nesbitt  v.  Pearson,  33  Ala.  668. 

California.- — •  Norris  v.  Harris,  15  Cal.  226; 
Marshall  v.  Ferguson,  23  Cal.  65;  Cummings 
v.  Dudley,  60  Cal.  383,  44  Am.  Rep.  58; 
Delafield  v.  San  Francisco,  etc.,  R.  Co.,  (Cal. 
1895)  40  Pac.  Rep.  958. 

Connecticut.  —  Brooks  v.  Hubbard,  3  Conn. 
58,  8  Am.  Dec.  154;  Townsend  v.  Wells,  3  Day 
(Conn.)  327. 

Georgia.  —  Mobley  v.  Breed,  48  Ga.  44; 
Chamblee  v.  Davie,  88  Ga.  205. 

Indiana.  —  Mettler  v.  Moore,  I  Blackf.  (Ind.) 
342;  Pratt  v.  Graff,  15  Ind.  1;  Boyle  v.  Craw- 
fordsville,  etc.,  R.  Co.,  18  Ind.  457. 

Iowa.  —  Wiley  v.  Shoemak,  2  Greene  (Iowa) 
205;  Barker  v.  Brink,  4  Greene  (Iowa)  59; 
Hall  v.  Hunter,  4  Greene  (Iowa)  539. 
Kansas.  —  Schnier  v.  Fay,  12  Kan.  184. 
Kentucky.  —  Letcher  v.  Taylor,  2  Bibb  (Ky.) 
585;  Guthrie  v.  Wickliffe,  3  Bibb  (Ky.)  81. 

Maine.  —  Wyman  v.  Winslow,  n  Me.  398, 
26  Am.  Dec.  542. 

Massachusetts.  —  Robbins  v.  Luce,  4  Mass. 
474;  Gray  v.  White,  108  Mass.  228. 

Michigan.  —  Crowl  v.  Goodenberger,  112 
Mich.  683. 

Missouri.  —  Edwards  v.  M'Kee,  1  Mo.  123, 
13  Am.  Dec.  474. 
New  Jersey.  —  Grieve  v.  Annin,  6  N.  J.  L.  461. 
New  York.  — Goodwin  v.  Holbrook,  4  Wend. 
(N.  Y.)  377;  Pinney  v.  Gleason,  5  Wend.  (N. 
Y.)  393,  21  Am.  Dec.  223;  M'Nitt  v.  Clark,  7 
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Mode  and  Medium  of  Payment. 


PA  YMENT. 


Confederate  Money. 


(2)  Necessity  for  Demand.  —  This  topic  has  already  received  full  treatment.1 
5.  Confederate  Money  —  a.  Contracts  for  Payment  in  Confederate 
Money.  —  In  a  number  of  early  cases,  contracts  for  payment  in  or  based 
upon  Confederate  money  were  held  to  be  illegal  as  against  public  policy.* 
But  on  the  ground  that  the  Confederate  money  was  a  currency  imposed  by 
necessity  upon  the  citizens  of  the  seceding  states,  this  doctrine  was  not  recog- 
nized as  a  general  rule,  and  contracts  made  on  such  a  basis  of  payment  were 
sustained,  when  made  in  the  usual  course  of  business  and  not  for  the  purpose 
of  giving  currency  to  such  notes  or  otherwise  aiding  the  rebellion.3  When, 
after  the  war  of  the  rebellion,  an  action  was  brought  upon  a  contract  made 


Johns.  (N.  Y.)  465;  Gilbert  v.  Danforth,  6  N. 
Y.  585;  Stephens  v.  Howe,  34  N.  Y.  Super.  Ct. 
133;  Talmage  v.  Gieger,  (N.  Y.  City  Ct.  Gen. 
T.)  17  N.  Y.  Supp.  449;  New  York  News  Pub. 
Co.  v.  National  Steamship  Co.,  148  N.  Y.  39, 
affirming  72  Hun  (N.  Y.)  158. 

Ohio.  —  Dunkle  v.  Jones,  Wright  (Ohio)  315; 
Trowbridge  v.  Holcomb,  4  Ohio  St.  38;  Sperry 
v.  Johnson,  11  Ohio  452. 

Pennsylvania. — Church  v.  Feterow,  2  P.  & 
W.  (Pa.)  301;  Fleming  v.  Potter,  7  Watts  (Pa.) 
380;  Fullerton  v.  Mobley,  (Pa.  1888)  15  Atl. 
Rep.  856. 

South  Carolina.  —  Choice  v.  Moseley,  1  Bailey 
L.  (S.  Car.)  136,  19  Am.  Dec.  661. 

Tennessee. — Stewart  v.  Donelly,  4  Yerg. 
(Tenn.)  177;  Plummer  v.  Keaton,  9  Yerg. 
(Tenn.)  27. 

Texas.  —  Fleming  v.  Nail,  I  Tex.  246;  Chev- 
allier  v.  Buford,  1  Tex.  503;  Baker  v.  Todd, 
6  Tex.  273,  55  Am.  Dec.  775;  Dumas  v.  Hard- 
wick,  19  Tex,  238;  Smith  v.  Falwell,  21  Tex. 
466;  Short  v.  Abernathy,  42  Tex.  94;  Grant  v. 
Burleson,  38  Tex.  214;  Oriental  Hotel  Co.  v. 
Griffiths,  88  Tex.  574.  Compare  Ward  v.  Latti- 
mer,  2  Tex.  245. 

Vermont.  —  Wilkins  v.  Stevens,  8  Vt.  214; 
Smith  v.  Coolidge,  68  Vt.  516,  54  Am.  St.  Rep. 
902;  Peck  v.  Hubbard,  11  Vt.  612;  Perry  v. 
Smith,  22  Vt.  301;  Read  v.  Sturtevant,  40  Vt. 

52I-. 

Virginia.  —  Crawford  v.  Daigh,  2  Va.  Cas. 
521;  Butcher  v.  Carlile,  12  Gratt.  (Va.)  520. 

Canada.  —  Fisher  v.  Ferris,  6  U.  C.',Q.  B.  534. 

And  where  such  default  is  made,  the  debtor 
cannot  prevent  a  recovery  of  the  amount  stipu- 
lated by  showing  that  the  current  price  of  the 
articles  which  he  had  the  option  to  deliver  was 
lower  at  the  time  for  delivery  than  the  price 
placed  thereon  in  the  contract.  Grieve  v. 
Annin,  6  N.  J.  L.  461. 

1,  See  the  title  Demand,  vol.  9,  p.  198  et  sea. 

2.  Illegality  of  Confederate  Money  Contracts  — 
Early  View —  United  States.  —  Bailey  v.  Milner, 
1  Abb.  (U.  S.)  261.  2  Fed.  Cas.  No.  740;  Scud- 
der  v.  Thomas,  35  Ga.  364,  21  Fed.  Cas.  No. 
12,567. 

Alabama.  —  Lawson  v.  Miller,  44  Ala.  616,  4 
Am.  Rep.  147;  Askew  v.  Torbert,  49  Ala.  101; 
Tarleton  v.  Southern  Bank,  49  Ala.  229;  Wil- 
son v.  Bozeman,  48  Ala.  71. 

Arkansas.  —  Latham  v.  Clark,  25  Ark.  574; 
Jordan  v.  Walker,  26  Ark.  I;  Waymack  v. 
Heilman,  26  Ark.  449;  King  v.  Carnal],  26  Ark. 
36;  George  v.  Terry,  26  Ark.  160;  Carllee  v. 
Carlton,  27  Ark.  379. 

Georgia.  —  Scudder  v.  Thomas,  35  Ga.  364. 

Louisiana.  —  Hunley  v.  Scott,  19  La.  Ann. 
161 ;  Reeve  v.  Doughty,  19  La.  Ann.  164;  Huck 


v.  Haller,  19  La.  Ann.  257;  Washburn  v.  Offut, 

19  La.  Ann.  269;  King  v.  Huston,  19  La.  Ann. 
288;  McCracken  v.  Poole,  19  La.  Ann.  359; 
Howard  v.  Kirwin,  19  La.  Ann.  432:  Norton 
v.  Dawson,  19  La.  Ann.  464,  92  Am.  Dec.  548; 
Windham  v.  Cerf,  19  La.  Ann.  498;  Pickens 
v.  Preston,  20  La.  Ann.  138;  Howard  v.  Yale, 

20  La.  Ann.  451;  West  Tennessee  Bank  v. 
Citizens'  Bank,  21  La.  Ann.  18;  Juillard  v. 
Rogay,  21  La.  Ann.  259;  Seuzeneau  v.  Saloy, 

21  La.  Ann.  305;  Biossat  v.  Sullivan,  21  La. 
Ann.  565;  Tanneret  v.  Marshall,  21  La.  Ann. 
619;  Cousin  v.  Abat,  21  La.  Ann.  705;  Durbin 
v.  McMichael,  22  La.  Ann.  132;  Winter  v. 
Jones,  22  La.  Ann.  485;  Voinche  v.  Ville- 
marette,  23  La.  Ann.  227;  Bloom  v.  Dixon,  23 
La.  Ann.  265;  Irvine  v.  Short,  23  La.  Ann.  721; 
Denney  v.  Johnson,  26  La.  Ann.  55;  Wynn  v. 
Patrick,  23  La.  Ann.  204;  Fournet  v.  Beer,  21 
La.  Ann.  658. 

Missouri.  —  Peltz  v.  Long,  40  Mo.  532. 
Tennessee.  —  Hale  v.  Sharp,  4 Cold w.  (Tenn.) 
275;  Thornburg  v.  Hairis,  3  Coldw.  (Tenn.) 
157;  Gill  v.  Creed,  3  Coldw.  (Tenn.)  295;  Potts 
v.  Gray,  3  Coldw.  (Tenn.)  468,  91  Am.  Dec. 
294;  Fain  v.  Headerick,  4  Coldw.  (Tenn.)  327; 
Robertson  v.  Shores,  7  Coldw.  (Tenn.)  164, 
disapproving  Thorington  v.  Smith,  8  Wall. 
(U.  S.)  1. 

Texas.  —  Reavis  v.  Blackshear,  30  Tex.  753; 
McCartney  v.  Greenway,  30  Tex.  754,  note; 
Prigeon  v.  Smith,  31  Tex.  171 ;  Goodman  v. 
McGehee,  31  Tex.  252;  Hailey  v.  Pollard,  31 
Tex.  604;  Donley  v.  Tindall,  32  Tex.  43,  5 
Am.  Rep.  234;  Casey  v.  Turner,  32  Tex.  64; 
Geiselman  v.  Brown,  33  Tex.  323;  Lobdell  v. 
Fowler,  33  Tex.  346;  Brown  v.  Read,  33  Tex. 
629;  Bell  v.  Joyce,  33  Tex.  479;  Cundiff  v. 
Herron,  33  Tex.  622;  Smith  v.  Nelson.  34  Tex. 
516;  Fox  v.  Woods,  34  Tex.  220;  Kirby  v.  Day, 
35  Tex.  652;  Shepard  v.  Taylor.  35  Tex.  774; 
McGar  v.  Nixon,  36  Tex.  289;  Grant  v.  Ryan, 
37  Tex.  37;  Kyle  v.  House,  38  Tex.  155.  Com- 
pare Thompson  v.  Bohannon,  38  Tex.  241; 
Shearon  v.  Henderson,  38  Tex.  245;  Dittmar 
v.  Myers,  39  Tex.  295;  McManus  v.  Scott,  48 
Tex.  601. 

IVest  Virginia.  —  Brown  v.  Wylie,  2  W.  Va. 
502,  98  Am.  Dec.  781. 

3.  General  Rule  —  Contracts  Upheld — United 
States.  —  Thorington  v.  Smith,  8  Wall.  (U.  S.) 
r;  Delmas  v.  Merchants'  Ins.  Co.,  14  Wall. 
(U.  S.)  661;  Planters'  Bank  v.  Union  Bank.  16 
Wall.  (U.  S.)  483;  Confederate  Note  Case,  19 
Wall.  (U.  S.)  548;  Wilmington,  etc.,  R.  Co.  v. 
King,  91  IJ.  S.  3;  Cook  v.  Lillo,  103  U.  S.  792; 
Dugger  v.  Bocock,  104  U.  S.  602;  Effmger  v. 
Kenney,  115  U.  S.  566. 
Alabama.  —  Leslie  v.  Langham,  40  Ala.  524; 
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Mode  and  Medium  of  Payment. 


PA  YMENT. 


Confederate  Mon«y. 


on  the  basis  of  Confederate  money,  the  measure  of  recovery  was  fixed  at  the 
value  of  the  Confederate  money  at  the  time  when  the  contract  was  payable, 
if  it  fell  due  before  the  termination  of  the  war,  or,  if  it  fell  due  after  the  war, 
the  value  of  the  Confederate  money  at  the  date  when  the  contract  was 
entered  into.1  In  a  number  of  the  Southern  states  statutes  were  enacted 
after  the  war  expressly  providing  for  scaling  the  amount  of  recovery  upon 
contracts  entered  into  during  the  war  for  payment  on  the  basis  of  Confederate 
money;3  but  statutes  fixing  the  amount  of  recovery  at  the  value  of  the  prop- 
erty sold,  instead  of  the  value  of  the  Confederate  notes  in  lawful  money,  have 
been  held  to  be  unconstitutional  as  impairing  the  obligation  of  contracts  in 
that  they  deprived  the  buyer  or  seller  of  the  value  of  his  contract.3  Where 
contracts  were  made  in  a  seceding  state  for  payment  in  "  dollars,"  parol  evi- 
dence is  admissible  to  show  in  fact  that  payment  in  Confederate  notes  was 
contemplated;4  and  the  fact  that  such  payment  was  contemplated  by  the 


Whitley  v.  Moseley,  46  Ala.  480;  Simpson  v. 
Lauderdale  County,  56  Ala.  64;  Jordan  v. 
Cobb,  47  Ala.  132;  Whitfield  v.  Riddle,  52  Ala. 
467;  Micou  v.  Ashurst,  55  Ala.  607. 

Arkansas.  —  Gist  v.  Gans,  30  Ark.  285; 
Young  v.  Mitchell,  33  Ark.  222. 

Florida.  — Forcheimer  v.  Molly,  14  Fla.  239. 

Georgia.  —  Miller  v.  Gould,  38  Ga.  465. 

Kentucky.  —  Hyatt  v.  James,  2  Bush  (Ky.) 
463,  92  Am.  Dec.  505. 

Louisiana.  —  Hyams  v.  Baer,  28  La.  Ann. 
801. 

Maryland.  — Taylor  v.  Turley,  33  Md.  500. 
Mississippi.  —  Green  v.  Sizer,  40  Miss.  530; 
Mezeix  v.  McGraw,  44  Miss.  100;  Clayton  v. 
McWilliams,  49  Miss.  311. 

North  Caroli?ta.  —  Phillips  v.  Hooker,  Phil. 
Eq.  (62  N.  Car.)  193;  Turley  v.  Novvell,  Phil. 
Eq.  (62  N.  Car.)  301;  Kingsbury  u.  Lyon.  64 
N.  Car.  128;  Haughton  v.  Merony,  65  N.  Car. 
124;  McRae  v.  McNair,  69  N.  Car.  12. 

South  Carolina.  —  Pope  v.  Chafee,  14  Rich. 
Eq  (S.  Car.)  69. 

Tennessee.  —  Turney  v.  Denham,  4  Baxt. 
(Tenn.)  569;  Sherfy  v.  Argenbright,  1  Heisk. 
(Tenn.)  128,  2  Am.  Rep.  690;  Scruggs  v.  Lus- 
ter, 1  Heisk.  (Tenn  )  150;  Bond  v.  Perkins,  4 
Heisk.  (Tenn.)  364;  Wiseman  v.  Russey,  7 
Cold w.  (Tenn.)  233;  Morgan  v.  Snell,  3  Baxt. 
(Tenn.)  382;  Naff  v.  Crawford,  1  Heisk.  (Tenn.) 
ni;  Henderson  v.  McGhee,  6  Heisk,  (Tenn.)  55. 

Texas.  —  Simpson  v.  Mullen,  1  Tex  Unrep. 
Cas.  388;  Mathews  v.  Rucker,  41  Tex.  636; 
Short  v.  Abernathy,  42  Tex.  95;  San  Patricio 
County  v.  McClane,  44  Tex.  393;  Roller  v. 
Wooldridge.  46  Tex.  485;  Rodgers  v.  Bass,  46 
Tex.  505;  McManus  v.  Scott,  48  Tex.  601. 

Virginia.  —  Hale  v.  Wilkinson,  21  Gratt. 
(Va.)  75;  Walker  v.  Page,  21  Gratt.  (Va.)  636; 
Ambroure  v.  Keller,  22  Gratt.  (Va.)  769. 

West  Virginia. — Calfee  v.  Burgess,  3  W. 
Va.  274;  Weeden  v.  Bright,  3  W.  Va.  548. 

1.  Amount  of  Recovery  —  United  States. — Thor- 
ington  v.  Smith,  8  Wall.  (U.S.)  1;  Planters' 
Bank  v.  Union  Bank,  16  Wall.  (U.  S.)  483; 
Stewart  v.  Salamon,  94  U.  S.  434;  Bissell  v. 
Heyward,  96  U.  S.  580;  Cook  v.  Lillo,  103  U. 
S.  792;  Effinger  v.  Kenney,  115  U.  S.  566. 

Mississippi.  —  Gray  v.  Harris,  43  Miss.  421; 
Clayton  v.  McWilliams,  49  Miss.  311. 

Tennessee.  —  Luster   v.   Maloney,    6  Baxt. 

Henderson  v.  McGhee,  6  Heisk. 
Wintz   v.    Weakes,    10  Heisk. 


(Tenn.)  374; 
(Tenn.)  55; 
(Tenn.)  593. 


22  C.  of  L. — 35 


Texas.  —  Mathews  v.  Rucker,  41  Tex.  636; 
Short  v.  Abernathy,  42  Tex.  95;  Johnson  v. 
Blount,  48  Tex.  38. 

West  Virginia.  —  Bailey  v.  Stroud,  26  W. 
Va.  614, 

2.  Scaling  Acts  —  Alabama.  —  Hill  v.  Erwin, 
60  Ala.  341. 

Georgia.  —  Williams  v.  Phipps,  49  Ga.  175; 
Cherry  v.  Rawson,  49  Ga.  228;  Alexander  v. 
Maltbie,  49  Ga.  307;  Graves  v.  Wingfield,  49 
Ga.  386;  Johnson  v.  Gray, 4gGa. 423;  Slaughter 
v.  Culpepper,  35  Ga.  25;  Taylor  v.  Flint,  35 
Ga.  124;  Evans  v.  Walker,  35  Ga.  117;  Cherry 
v.  Walker,  36  Ga.  327;  Field  v.  Leak,  36  Ga. 
362;  Manufacturers'  Bank  v.  Ellis,  51  Ga.  154; 
Bonner  v.  Woodall,  51  Ga.  177;  Bonner  v. 
Martin,  51  Ga.  195;  Pipkin  v.  Grace,  51  Ga. 
228;  Mitchell  v.  Butt,  51  Ga.  274;  Hill  v.  Har- 
ris, 51  Ga.  628;  Mclntyre  v.  Meldrim,  63  Ga. 
58;  Bartow  County  v.  Conyers,  108  Ga.  559. 

North  Carolina.  —  Robeson  v.  Brown,  63  N. 
Car.  554;  Cable  v.  Hardin,  67  N.  Car.  472; 
McRae  v.  McNair,  69  N.  Car.  12;  Bryan  v. 
Harrison,  69  N.  Car.  151 ;  Wimbish  v.  Miller, 
72  N.  Car.  523;  Palmer  v.  Love,  82  N.  Car. 
478;  Matter  of  Macay,  84  N.  Car.  63;  Depriest 
v.  Patterson,  92  N.  Car.  399,  94  N.  Car.  519; 
Smith  v.  Smith,  101  N.  Car.  472. 

South  Carolina.  —  Neely  v.  McFadden,  2  S. 
Car.  169;  Harmon  v.  Wallace,  2  S.  Car.  208; 
Halfacre  v.  Whaley,  4  S.  Car.  173;  O'Neall  v. 
Hunt,  4  S.  Car.  244;  Earle  v.  Stokes,  4  S.  Car. 
309;  Waller  v.  Ctesswell,  4  S.  Car.  353;  De 
Saussure  v.  McCHnaghan,  6  Rich.  L.  (S,  Car.) 
83;  Sullivan  v.  Hellams,  6  Rich.  L.  (S.  Car.)  1I4; 
Heyward  v.  Walker,  6  Rich.  L.  (S.  Car.)  449; 
Chalmers  v.  Jones,  23  S.  Car.  463. 

Virginia.  — Jennings  v.  Jennings,  22  Gratt. 
(Va.)  313:  James  v.  Johnston,  22  Gratt.  (Va.) 
461;  McClung  v.  Ervin,  22  Gratt.  (Va.)',5i9; 
Hilb  v.  Peyton,  22  Gratt.  (Va.)  550;  Bowman 
v.  McChesnev,  22  Gratt.  (Va.)  609;  Calbreath 
v.  Virginia  Porcelain,  etc.,  Co.,  22  Gratt.  (Va.) 
697;  Myers  v.  Whitfield,  22  Gratt.  (Va.)  780. 

West  Virginia.  —  Gilkeson  v.  Smith,  15  W. 
Va.  44;  Bailey  v.  Stroud,  26  W.  Va.  614. 

Legacy  He'd  Subject  to  Scale.  —  Wilson  v. 
Powell,  86  N.  Car.  230. 

3.  Constitutional  Law  —  Impairment  of  Obliga- 
tion of  Contracts.  —  Wilmington,  etc.,  R.  Co.  v. 
King,  91  U.  S.  3 ;  Effinger  v.  Kenney,  115  U.S. 
566. 

4.  Parol  Evidence  —  United  States.  —  Thoring- 
ton  v.  Smith,  8  Wall.  (U.  S.)  I;  Confederate 
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parties  may  be  inferred  from  the  circumstances  of  the  transaction,  such  as  the 
character  of  the  consideration,  its  value,  etc.1  The  presumption  is  that  con- 
tracts entered  into  in  the  Southern  states  during  the  war  contemplated  pay- 
ment in  lawful  money,  and  not  in  Confederate  notes,2  though  in  some  of  such 
states  it  is  provided  by  statute  that  in  case  of  all  contracts  entered  into  during 
certain  periods  of  the  war,  it  shall  be  presumed  that  the  parties  contemplated 
payment  in  Confederate  notes.3 

b.  Acceptance  of  Payment  in  Confederate  Money  —  (i)  In  General. 
—  In  a  few  cases  arising  soon  after  the  termination  of  the  war  of  the  rebellion, 
it  was  held,  on  the  ground  that  Confederate  money  was  an  illegal  currency 
and  absolutely  worthless,  that  a  payment  of  an  indebtedness  by  a  debtor 
during  the  war  in  Confederate  money,  though  such  payment  was  voluntarily 
received  by  the  creditor,  did  not  discharge  the  indebtedness.4  So  it  was  held 
that  a  payment  of  purchase  money  in  Confederate  notes,  though  made  during 
the  war  and  in  one  of  the  seceding  states,  and  while  such  notes  were  the  usual 
currency,  was  not  such  a  valuable  consideration  as  to  render  the  purchaser  a 
bona  fide  purchaser  for  value  so  as  to  entitle  him  to  equitable  protection  or 
relief.5  The  United  States  Supreme  Court,  however,  announced  at  an  early 
date  that  payment  made  during  the  war,  in  the  seceding  states,  in  Con- 
federate notes,  which  constituted  the  general  currency  in  such  states,  and 
voluntarily  accepted  by  the  creditor,  was  a  valid  discharge  of  the  indebted- 
ness, and  this  rule  was  afterwards  universally  followed  even  in  those  jurisdic- 
tions which  prior  thereto  had  announced  a  different  doctrine.6    So  partial 


Note  Case,  19  Wall.  (U.  S.)  548;  Stewart  v. 
Saiamon,  94  U.  S.  434. 

Mississippi.  —  Mitchell  v.  Shell,  49  Miss. 
118;  Rogers  v.  Tullos,  51  Miss.  685. 

South  Carolina.  —  Austin  v.  Kinsman,  13 
Rich.  Eq.  (S.  Car.)  259. 

Texas.  —  Donley  v.  Tindall,  32  Tex.  43,  5 
Am.  Rep.  234;  Lobdell  v.  Fowler,  33  Tex.  346; 
Bell  v.  Joyce,  33  Tex.  479;  Cundiff  v.  Camp- 
bell, 40  Tex.  142 ;  Johnson  v.  Blount,  48  Tex.  38. 

Virginia.  —  Campbell  v.  Ranson,  21  Gratt. 
(Va.)4o5.  _ 

West  Virginia.  —  Bailey  v.  Stroud,  26  W. 
Va.  614. 

1.  Circumstances  of  Transaction.  —  Stewart  v. 
Saiamon,  94  U.  S.  434;  Rives  v.  Duke,  105  U. 
S.  132;  Chalmers  v.  Jones,  23  S.  Car.  463; 
Alderson  v.  Clear,  7  Heisk.  (Tenn.)667;  Gilke- 
son  v.  Smith,  15  W.  Va.  44. 

2.  Presumption  as  to  Currency  Contemplated.  — 
Confederate  Note  Case,  19  Wall.  (U.  S  )  548; 
Taylor  v.  Turley,  33  Md.  500;  Austin  v.  Kins- 
man, 13  Rich.  Eq.  (S.  Car.)  259;  Miller  v.  Mc- 
Kinney.  5  Lea  (Tenn.)  93;  Miller  v.  Lacy,  33 
Tex.  351;  Chambers  v.  Bonner,  33  Tex.  511; 
Diltz  v.  Sadler,  37  Tex.  137;  Atcheson  v.  Scott, 
51  Tex.  213;  Omohundro  v.  Crump.  18  Gratt. 
(Va.)  703;  Hansbrough  v.  Utz,  75  Va.  959. 
Compare  Gilkeson  v.  Smith,  15  W.  Va.  44. 
1  Notes  given  at  New  Orleans  during  the  war, 
on  which  principal  and  interest  in  large 
amounts  have  been  paid,  and  always  in  law- 
ful money  or  its  equivalent,  where  no  claim 
was  made  for  fifteen  years  that  Confederate 
dollars  were  intended,  must  be  held  to  be 
payable  in  lawful  money  and  not  in  Con- 
federate notes.    Cook  v.  Lillo,  103  U.  S.  792. 

3.  Herrod  v.  Davis,  43  Miss.  102;  Cowan  v. 
McCutcheon,  43  Miss.  207;  Mezeix  v.  McGraw, 
44  Miss.  100;  Palmer  v.  Love,  82  N.  Car.  478; 
Duke  v.  Williams,  84  N.  Car.  74;  Melvin  v. 
Stevens,  84  N.  Car.  78;  Brickell  v.  Bell,  84  N. 


Car.  82;  Abernathy  v.  Phifer,  84  N.  Car.  711; 
Smith  v.  Smith,  101  N.  Car.  461. 

4.  Effect  of  Payment  in  Confederate  Money  — 
Early  View.  —  Cooksey  v.  McCrery,  27  Ark. 
303;  Draughan  v.  White,  21  La.  Ann.  175; 
Nelligan  v.  Citizens'  Bank,  21  La.  Ann.  332, 
99  Am.  Dec.  734:  Porter  v.  Brown,  21  La.  Ann. 
532;  Wright  v.  Overall,  2  Coldw.  (Tenn.)  336. 
See  also  Kleberg  1.  Bonds,  31  Tex.  611. 

Payment  of  Legacy  to  Minor  in  Confederate  Notes. 
—  Porter  v.  Brown,  21  La.  Ann.  532. 

5.  Cuyler  v.  Ferrill,  1  Abb.  (U.  S.)  169;  Sut- 
ton v.  Sutton,  39  Tex.  549. 

6.  General  Rule  —  United  States.  —  Stewart  v. 
Saiamon,  94  U.  S.  434;  Dugger  v.  Bocock,  104 
U.  S.  596;  Glasgow  z.  Lipse,  117  U.  S.  327. 

Alabama.  —  Ponder  v.  Scott,  44  Ala.  241; 
Hill  v.  Erwin,  60  Ala.  341;  Hester  v.  Watkins, 
54  Ala.  44;  Anderson  v.  McGowan,  45  Ala. 
462;  Catterlin  v.  Morgan,  50  Ala.  501;  Riddles. 
Hill,  51  Ala.  224;  Howard  College  v.  Turner. 
71  Ala.  429,  46  Am.  Rep.  326. 

Arkansas.  —  Hendry  v.  Cline,  29  Ark.  414; 
Berry  v.  Bellows,  30  Ark.  198.  See  also  Glenn 
v.  Case,  25  Ark.  616. 

Georgia.  —  Freeman  v.  Bass,  34  Ga.  355,  8g 
Am.  Dec.  255;  Jones  v.  Rogers,  36  Ga.  157; 
King  v.  King,  37  Ga.  220;  Caruthers  v.  Corbin, 
38  Ga.  75;  Green  v.  Jones,  38  Ga.  347;  Blalock 
v.  Phillips,  38  Ga.  216;  Boyd  v.  Sales,  39  Ga. 
72;  Ellis  v.  Hammond,  57  Ga.  179. 

Kentucky.  —  Ewing  v.  Litsey,  7  Bush  (Ky.) 
496. 

Louisiana.  —  Vance  Cooper,  22  La.  Ann. 
508;  Harvey  v.  Walden,  23  La.  Ann.  162. 

Mississippi.  —  Davis  v.  Mississippi  Cent.  R. 
Co.,  46  Miss.  552;  Martin  v.  Harden,  52  Miss. 
694;  New  Orleans,  etc.,  R.  Co.  v.  State,  52 
Miss.  877. 

New  York. — Robinson  v.  International  L. 
Assur.  Soc,  42  N.  Y.  54,  1  Am.  Rep.  490, 
affirming  52  Barb.  (N,  Y.)  450. 
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payments  in  Confederate  notes,  accepted  and  credited  by  the  creditor 
at  their  face  value,  are  binding;1  and  a  payment  in  Confederate  notes  after 
the  fall  of  the  Confederacy  has  been  sustained  where  both  parties  were 
ignorant  of  such  fact,3  though  where  the  debtor  had  knowledge  thereof 
and  fraudulently  concealed  it  from  his  creditor  the  payment  was  held  to  be 
void.3  And  in  fact  in  any  case  in  which  a  creditor  is  induced  by  the  fraud 
of  his  debtor  to  accept  payment  in  Confederate  notes,  the  payment  will  not 
be  sustained  in  equity.4  A  creditor,  especially  as  regards  contracts  entered 
into  prior  to  the  war  of  the  rebellion,  could  not  be  required  to  accept  pay- 
ment in  Confederate  notes;  5  and  where  a  creditor  was  forced  through  the 
compulsion  of  the  military  authorities  of  the  Confederate  states  to  accept  Con- 
federate notes  in  payment  of  his  claim,  such  payment  is  ineffectual  to  dis- 
charge the  indebtedness.6 

(2)  Confederate  Money  as  Medium  of  Payment  to  Agents,  Trustees,  Etc.  — 
Agents.  —  Though  in  a  number  of  cases  it  has  been  held  that  an  agent  of  the 
creditor  authorized  generally  to  receive  payment  could  not  receive  in  payment 
Confederate  notes  during  the  war  of  the  rebellion,  even  where  all  the  parties 
were  residents  of  the  seceding  states  in  which  such  notes  were  the  usual  cur- 


North  Carolina.  —  Brown  v.  Foust,  64  N. 
Car.  672;  Hall  v.  Craige,  65  N.  Car.  51:  Cable 
v.  Hardin,  67  N.  Car.  472;  Wimbish  v.  Miller, 
72  N.  Car.  523;  Mercer  v.  Wiggins,  74  N.  Car. 
48;  Emerson  v.  Mallett,  Phil.  Eq.  (62  N.  Car.) 
234- 

South  Carolina.  — Johnstone  v.  Crooks,  3  S. 
Car.  200:  Austin  v.  Kinsman,  13  Rich.  Eq.  (S. 
Car.)  259;  McPherson  v.  Lynah,  14  Rich.  Eq. 
(S.  Car.)  121;  Wiseman  v.  Hunter,  14  Rich. 
Eq.  (S.  Car.)  167;  Black  v.  Rose,  14  S.  Car.  274; 
Fluitt  v.  Nelson,  15  Rich.  L.  (S.  Car.)  9:  Hyatt 
v.  McBurney,  18  S.  Car.  199. 

Tennessee.  —  Kirtlandz/.  Mississippi,  etc.,  R. 
Co.,  4  Lea  (Tenn.)  421;  Henly  v.  Franklin,  3 
Coldw.  (Tenn.)  472,  91  Am.  Dec.  296;  Jones  v. 
Thomas,  5  Coldw.  (Tenn.)  465;  Wilkerson  v. 
Bishop,  7  Coldw.  (Tenn.)  24;  Luster  i.  Ma- 
loney,  6  Baxt.  (Tenn.)  374;  Cross  v.  Sells,  1 
Heisk.  (Tenn.)  83;  Naff  v.  Crawford,  1  Heisk. 
(Tenn.)  hi;  Matthews  v.  Thompson,  2  Heisk. 
(Tenn.)  588;  Coleman  v.  Wingfield,  4  Heisk. 
(Tenn.)  133 ;  Cockrell  v.  Wiley,  4  Heisk.  (Tenn.) 
472;  Crockett  v.  Alexander,  5  Heisk.  (Tenn.) 
106;  Kelley  v.  Story,  6  Heisk.  (Tenn.)  202; 
Pryor  v.  State  Bank,  6  Heisk.  (  Tenn.)  442; 
King  v.  Fleece.  7  Heisk.  (Tenn.)  275;  Alderson 
v.  Clear,  7  Heisk.  (Tenn.)  667;  Wintz  v. 
Weakes,  10  Heisk.  (Tenn.)  593. 

Texas.  —  Rodgers  v.  Bass,  46  Tex.  505 ;  Long 
v.  Walker,  47  Tex.  173;  Edmonds  v.  Sheahan, 
47  Tex.  443. 

West  Virginia.  —  Washington  v.  Burnett,  4 
W.  Va.  84;  Simmons  v.  Trumbo,  9  W.  Va. 
358. 

In  some  cases  payments  in  Confederate 
notes  voluntarily  received  were  held  to  be 
effective  to  discharge  the  indebtedness,  on  the 
ground  that  the  transactions  were  executed 
illegal  contracts  from  the  effect  of  which  the 
courts  should  not  afford  relief  to  either  party. 
Luzenbsrg  v.  Cleveland,  19  La.  Ann.  473; 
Rogers  v.  Gibbs,  25  La.  Ann.  564;  Van  der 
Hoven  v.  Nette,  32  Tex.  183;  Ritchie  v.  Sweet, 
32  Tex.  333,  5  Am.  Rep.  245;  Burleson  v. 
Cleveland,  32  Tex.  397;  Reed  v.  Nelson,  33 
Tex.  471;  Scott  71.  Davidson,  33  Tex.  807; 
Piegzar  v.  Twohig,   37  Tex.  225;   Allen  v. 


Baker,  39  Tex.  220;  Washington  v.  Burnett, 
4  W.  Va.  84. 

1.  Partial  Payments.  —  Freeman  v.  Bass,  34 
Ga.  355,  89  Am.  Dec.  255;  Green  v.  Jones,  38 
Ga.  347;  Hall  v.  Craige,  65  N.  Car.  51;  Auslin 
v.  Kinsman,  13  Rich.  Eq.  (S.  Car.)  259;  Fluitt 
v.  Nelson,  15  Rich.  L.  (S.  Car.)  9.  Compare 
Cross  v.  Sells,  1  Heisk.  (Tenn.)  83. 

2.  Payment  After  Fall  of  Confederacy.  —  Ellis 
v.  Hammond,  57  Ga.  179.  Compare  Sirrine  v. 
Griffin,  40  Ga.  169;  Harley  v.  Thornton,  2  Hill 
L.  (S.  Car.)  509,  note. 

3.  Blalock  v.  Phillips,  38  Ga.  216. 

4.  Fraud.  —  Blackwell  v.  Tucker,  7  S.  Car. 
387. 

6.  Confederate  Notes  as  Legal  Tender.  —  Berry 

v.  Bellows,  30  Ark.  198;  Pettis  v.  Campbell, 
47  Ga.  596;  McPherson  v.  Lynah,  14  Rich.  Eq 
(S.  Car.)  121;  Omohundro  v.  Crump,  18  Grait. 
(Va.)  703.    See  also  Boone  v.  State,  31  Tex.  557. 

6.  Compulsory  Acceptance  of  Confederate  Notes 
—  Georgia.  —  Jones  v.  Rogers,  36  Ga.  157. 

Louisiana.  —  Emerson  v.  Lee,  18  La.  Ann. 
134,  89  Am.  Dec.  648. 

Mississippi.  —  Davis  v.  Mississippi  Cent.  R. 
Co.,  46  Miss.  552. 

North  Carolina.  —  Harshaw  v.  Dobson,  67 
N.  Car.  203.  See  also  Wells  p.  Sluder,  70  N. 
Car.  55. 

Tennessee.  —  McCartney  v.  Wade,  2  Heisk. 
(Tenn.)  369. 

Texas.  —  Anderson  v.  Lewis,  31  Tex.  675; 
Wood  v.  Willis,  32  Tex.  670;  Harrell  v.  Barnes, 
34  Tex.  413. 

Virginia.  —  Pilson  v.  Bushong,  29  Gratt. 
(Va.)  229. 

West  Virginia.  —  Mann  v.  Lewis,  3  W.  Va. 
215,  too  Am.  Dec.  747;  Mann  v.  McVey,  3  W. 
Va.  232. 

Where,  in  payment  of  a  note  due  before  the 
war  of  the  rebellion,  a  person  received  Con- 
federate notes  at  par  under  the  influence  of  an 
association  employing  unlawful  and  coercive 
means  to  force  men  by  fear  of  personal  pun- 
ishment to  comply  with  its  will,  it  was  held 
that  he  received  them  under  duress,  and  was 
entitled  to  relief  in  equity.  Jones  v.  Rogers, 
36  Ga.  157. 
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rency,1  the  better  doctrine  seems  to  be  that  when,  at  the  time  and  place  of  a 
payment  in  Confederate  notes,  such  medium  was  generally  received  in  business 
transactions  and  was  in  fact  the  current  money  of  the  country,  the  authority 
of  an  agent  to  receive  payment  in  such  medium  would,  in  the  absence  of 
express  directions  to  the  contrary,  be  presumed.2  This  rule  with  regard  to 
the  implied  authority  of  the  agent  is  not  applicable,  however,  where  the 
creditor  was  within  the  federal  lines,  with  communication  between  him  and 
his  agent  in  one  of  the  seceding  states  destroyed;3  though  the  implied 
authority  of  an  agent  of  a  nonresident  principal  to  receive  payment  in  Con- 
federate money  has  been  upheld,4  and  should  not,  it  would  seem,  be  extended 
to  cases  in  which  the  payment  was  received  by  the  agent  shortly  before  the 
termination  of  the  war,  when  the  Confederate  money  had  depreciated  to  such 
an  extent  as  to  be  practically  worthless.3  Where  payment  in  Confederate 
notes  was  made  to  an  agent  not  authorized  to  receive  payment  in  such  cur- 
rency, the  creditor  might  either  compel  the  debtor  to  pay  again  6  or  compel 
the  agent  to  account  to  him  as  though  he  had  received  lawful  money.7  If 
the  agent  had  express  authority  to  receive  payment  in  Confederate  money,  or 
his  principal  ratified  his  act  in  so  doing,  the  payment  was,  of  course,  effective 
to  discharge  the  indebtedness.8 

Officers  of  Courts.  —  Officers  of  courts  in  the  states  seceding  during  the  civil 
war,  authorized  to  receive  payment  of  judgments,  have  generally  been  held 
authorized  to  receive  Confederate  notes  in  payment  of  judgments.9  Similarly, 
payments  in  Confederate  notes  to  officers  conducting  judicial  sales  have  been 
sustained.10 

Trustees.  —  The  principle  seems  to  be  that  a  trustee  might  receive  Con- 
federate notes  in  payment  of  an  indebtedness  to  the  trust  estate,  and  thereby 


1.  Ferguson  v.  Morris,  67  Ala.  389;  Man- 
gum  v.  Ball,  43  Miss.  288,  5  Am.  Rep.  488; 
Scruggs  v.  Luster,  1  Heisk.  (Tenn.)  150;  Clark 
1.  Thomas,  4  Heisk.  (Tenn.)  419;  King  v. 
Fleece,  7  Heisk.  (Tenn.)  275;  Neely  v.  Wood- 
ward, 7  Heisk.  (Tenn.)  497.  Compare  Strauss 
v.  Bloom,  18  La.  Ann.  48. 

Payment  to  Acting  State  Treasurer  of  Debt  Due 
to  State.  —  Jemison  v.  Governor,  47  Ala. 
390. 

2.  United  States.  —  Glasgow  v.  Lipse,  117  U. 
S.  327. 

Florida.  —  Hendry  v.  Benlisa,  37  Fla.  609. 

Georgia.  —  King  v.  King,  37  Ga.  205;  West- 
brook  v.  Davis,  48  Ga.  471. 

Kentucky.  —  Martin  v.  U.  S.,  2  T.  B.  Mon. 
(Ky.)  89,  15  Am.  Dec.  129. 

New  York.  —  Robinson  v.  International  L. 
Assur.  Soc,  42  N.  Y.  54,  1  Am.  Rep.  490. 

Tennessee.  —  Clark  v.  Thomas,  4  Heisk. 
(Tenn.)  419;  Neely  v.  Woodward,  7  Heisk. 
(Tenn.)  495;  Burford  v.  Memphis  Bulletin  Co., 
9  Heisk.  (Tenn.)  691. 

Texas.  —  Burleson  v.  Cleveland,  32  Tex.  397; 
Reed  v.  Nelson,  33  Tex.  471;  Turpin  v.  San- 
som,  36  Tex.  142;  Rodgers  v.  Bass,  46  Tex. 
505.  Compare  Ransom  v.  Alexander,  31  Tex. 
443- 

Virginia.  —  Pidgeon  v.  Williams,  21  Gratt. 
(Va.)  251;  Hale  v.  Wall,  22  Gratt.  (Va.)  424. 
Compare  Pilson  v.  Bushong,  29  Gratt.  (Va.) 
229. 

3.  Fretz  *.  Stover,  22  Wall.  (U.  S.)  198; 
Waterhouse  v.  Citizens'  Bank,  25  La.  Ann.  77; 
Alley  v.  Rogers,  19  Gratt.  (Va.)  366;  Harper 
v.  Harvey,  4  W.  Va.  539.  See  also  Ferguson 
v.  Morris,  67  Ala.  389;  Slate  Bank  v.  Woodson, 
5  Coldw.  (Tenn.)  176.     Compare  Pidgeon  v. 


Williams. '21  Gratt.  (Va.)  251;  Hale  v.  Wall.  22 
Gratt.  (Va.)  424. 

4.  Robinson  v.  International  L.  Assur.  Soc, 
42  N.  Y.  54,  1  Am.  Rep.  490;  Sands  v.  New 
York  L.  Ins.  Co.,  50  N.  Y.  626,  10  Am.  Rep. 
535,  affirming  59  Batb.  (N.  Y.)  556.  See  also 
Rodgers  v.  Bass,  46  Tex.  505. 

5.  Ewart  z>.  Saunders,  25  Gratt.  (Va.)  203. 

6.  Aicardi  v.  Robbins,  41  Ala.  541,  94  Am. 
Dec.  614;  Ellis  v.  Smith,  42  Ala.  349. 

7.  Ellis  v.  Smith,  42  Ala.  349;  Mangum  v. 
Ball,  43  Miss.  288,  5  Am   Rep.  488. 

8.  Baughn  v.  Shackleford,  48  Miss.  255. 
Evidence  of  Ratification  Held  Insufficient.  — 

Ransom  v.  Alexander,  31  Tex.  443. 

9.  Florida.  —  Hendry  f.  Benlisa,  37  Fla.  609. 
North  Carolina.  —  Melvin  v.  Stevens,  84  N. 

Car.  78. 

South  Carolina.  — Johnstone  v.  Crooks,  3  S. 
Car.  200;  State  Moseley,  10  S.  Car.  6;  Black 
v.  Rose,  14  S.  Car.  274.  Compare  Blackwell  v. 
Tucker,  7  S.  Car.  387. 

Tennessee.  —  Coleman  v.  Wingfield,  4  Heisk. 
(Tenn.)  133;  Turners.  Collier,  4  Heisk.  (Tenn.) 
89;  Douglas  v.  Neil,  7  Heisk.  (Tenn  )  437; 
Neely  v.  Woodward,  7  Heisk.  (Tenn.)  495; 
Burford  v.  Memphis  Bulletin  Co.,  9  Heisk. 
(Ten n.)  691,  10  Heisk  (Tenn.)  355. 

See  also  the  title  Judgments  and  Decrees, 
vol.  17,  p.  862. 

10.  Emerson  v.  Mallett,  Phil.  Eq.  (62  N.  Car.) 
234;  Chalk  v.  Patterson,  4  S.  Car.  98;  Sharp 
v.  Harrison.  10  Heisk.  (Tenn.)  573;  Henly  v. 
Franklin,  3  Coldw.  (Tenn.)  475,  91  Am.  Dec. 
296.  See  also  Garlington  v.  Copeland,  32  S. 
Car.  57.  Compare  Turrentine  v.  Perkins,  46 
Ala.  631.  And  see  the  title  Judicial  Sales, 
vol.  17,  p.  985. 
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discharge  the  debtor,1  provided,  of  course,  the  debtor  and  the  trustee  acted  in 
good  faith,2  though  by  doing  so  the  trustee  might,  in  case  of  negligence  or 
bad  faith,  incur  a  liability  to  his  cestui  que  trust.3 

Guardian.  —  So  a  payment  in  Confederate  money  to  a  guardian  during  the 
war  of  the  rebellion  has  been  held  to  discharge  the  indebtedness.4 

Executors  and  Administrators.  —  The  power  of  executors  and  administrators  to 
receive  payment  in  Confederate  notes  of  indebtedness  to  the  decedent's 
estate  or  the  purchase  money  upon  a  sale  of  the  decedent's  lands  for  the  pay- 
ment of  the  debts  of  the  estate,  has  been  fully  treated  elsewhere.5 

6.  Counterfeit  Money.  —  Payment  in  counterfeit  money  or  currency,  such  as 
spurious  coin  or  counterfeit  banknotes,  is  not  good  and  will  not  discharge 
the  indebtedness,  though  both  parties  were  ignorant  that  the  money  was 
counterfeit.0    But  in  case  a  bank  receives  counterfeits  of  its  own  notes  in 


1.  Howard  College  v.  Turner,  71  Ala.  429, 
46  Am.  Rep.  326;  King  v.  King,  37  Ga.  205; 
Brown  v.  Wright,  39  Ga.  101;  Wells  v.  Sluder, 
72  N.  Car.  436;  Mayer  v.  Mordecai,  1  S.  Car. 
383,  7  Am.  Rep.  26. 

2.  McBurney  v.  Carson,  99  U.  S.  567. 

3.  Sanders  v.  Rogers,  1  S.  Car.  452;  Mayer 
v.  Mordecai,  1  S.  Car.  383,  7  Am.  Rep.  26. 

A  trustee  holding  bonds  payable  to  himself 
has  the  legal  estate  and  may  discharge  the 
obligor  by  accepting  payment  in  depreciated 
currency.  Creighton  v.  Pringle,  3  S.  Car.  77. 
See  further  the  title  Trusts  and  Trustees. 

4.  Biughn  v.  Shackleford,  48  Miss.  255.  See 
also  Darby  v.  Stribling,  24  S.  Car.  422.  Com- 
pare Wells  v.  Sluder,  70  N.  Car.  55.  And  see 
the  title  Guardian  and  Ward,  vol.  15,  p.  108. 

Approval  by  Court  of  Guardian's  Act.  —  Roberts 
v.  Schultz,  45  Tex.  184. 

5.  Executors  and  Administrators  —  United 
States.  —  McBurney  v.  Carson,  99  U.  S.  567; 
Washington  v.  Opie,  145  U.  S.  214,  reversing 
32  Fed.  Rep.  511 ;  Horn  v.  Lockhart,  17  Wall. 
<U.  S.)  570. 

Alabama.  —  Harris  v.  Parker,  41  Ala.  604; 
Raines  v.  Raines,  51  Ala.  237;  Key  v.  Jones, 
52  Ala.  238;  Daughdrill  v.  Helms,  53  Ala.  62; 
Waring  v.  Lewis,  53  Ala.  615 ;  Wright  v.  Stolt, 
46  Ala.  200;  Bruce  v.  Strickland,  47  Ala.  192; 
Kitchell  v.  Jackson,  44  Ala.  302;  Clark  v.  Bern- 
stein, 49  Ala.  596;  Hudgens  v.  Cameron,  50 
Ala.  379;  Stewart  v.  Lee,  56  Ala.  53;  McQueen 
v.  McQueen,  55  Ala.  433;  Morris  v.  Morris,  58 
Ala.  443:  Hutchinson  v.  Owen,  59  Ala.  326 
Ferguson  v.  Morris,  67  Ala.  389. 

Arkansas  —  Berry  v.  Bellows,  30  Ark.  198 
Hendry  v.  Cline,  29  Ark.  414. 

Georgia.  — Sharp  v.  Bonner,  36  Ga.  418 
King  v.  Newton,  48  Ga.  150;  Brandon  v.  Rowe, 
58  Ga.  536. 

Louisiana.  —  Draughan  v.  White,  21  La. 
Ann.  175. 

Mississippi.  —  Moffatt  v.  Lough  ridge,  51 
Miss.  211;  Foley  v.  McDonald,  46  Miss.  238; 
Still  o.  Davidson,  51  Miss.  153. 

North  Carolina.  —  Laws  v.  Rycroft,  64  N. 
Car.  100;  Cherry  v.  Savage,  64  N.  Car.  103; 
Shipp  v.  Heitrick,  63  N.  Car.  329;  Wells  v. 
Sluder,  72  N.  Cat.  435;  Gay  v.  Grant,  101  N. 
Car.  206. 

South  Carolina.  —  Blackwell  v.  Tucker,  7  S. 
Car.  387;  M  inning  v.  Manning.  12  Rich.  Eq. 
(S.  Car.)  410;  Brabham  v.  Crosland,  25  S.  Car. 
525;  Chick  v.  Farr,  31  S.  Car.  463. 

Texas.  —  Casey  v.  Turner,  32  Tex.  64;  Scolt 


v.  Atchison,  36  Tex.  76,  38  Tex.  384;  Lacey  v. 
Clements,  36  Tex.  661;  White  v.  Gardner,  37 
Tex.  407;  Kennedy  v.  Briere,  45  Tex.  305. 

Virginia.  —  Poague  v.  Greenlee,  22  Gratt. 
(Va.)  724;  Campbell  v.  Campbell,  22  Gratt. 
(Va.)  649;  Moses  v.  Hart,  25  Gratt.  (Va.)  795; 
Patteson  v.  Bondurant,  30  Gratt.  (Va.)  94; 
Siron  v.  Ruleman,  32  Gratt.  (Va.)  215;  Doug- 
lass v.  Stephenson,  75  Va.  747;  Wimbish  v. 
Rawlins,  76  Va.  48. 

West  Virginia.  —  Copeland  v.  McCue,  5  W. 
Va.  264;  Williams  v.  Buster,  5  W.  Va.  342; 
Estill  v.  McClintic,  11  W.  Va.  399. 

See  also  the  title  Executors  and  Admin- 
istrators, vol.  11,  pp.  1001,  1002. 

6.  Counterfeit  Money  —  England. — Jones  v. 
Ryde,  5  Taunt.  488.  Compare  Wade's  Case,  5 
Coke  114. 

United  States.  —  Semmes  v.  Wilson,  5  Cranch 
(C.  C.)  285;  U.  S.  Bank  v.  Georgia  Bank,  10 
Wheat.  (U.  S.)  333;  U.  S.  v.  Morgan,  n  How. 
(U.  S.)  154. 

Connecticut.  —  Eagle  Bank  v.  Smith,  5  Conn. 
71,  13  Am.  Dec.  37. 

Illinois.  —  Simms  v.  Clark,  11  111.  137. 
Indiana.  —  Wingate  v.  Neidlinger,  50  Ind. 
520.    See  also  Richards  v,  Stogsdell,  21  Ind.  74. 

Kentucky.  —  Watson  v.  Cresap,  1  B.  Mon. 
(Ky.)  195,  36  Am.  Dec.  572. 

Maryland.  ■ —  Keene  v.  Thompson,  4  Gill  & 

j.  (Md.)  463. 

Massachusetts.  —  Young  v.  Adams,  6  Mass. 
182;  Cabot  Bank  v.  Morton,  4  Gray  (Mass.) 
156;  Ellis  Wild,  6  Mass.  321;  Salem  Bank 
v.  Gloucester  Bank,  17  Mass.  1,  9  Am.  Dec.  in. 

Michigan.  —  Atwood  Cornwall,  25  Mich. 
142,  28  Mich.  336,  15  Am.  Rep.  219. 

New  York.  —  Markle  v.  Hatfield,  2  Johns. 
(N.  Y.)  455,  3  Am.  Dec.  446;  Thomas  v.  Todd, 
6  Hill  (N.  Y.)  340;  Baker  v.  Bonesteel,  2  Hilt. 
(N.  Y.)  397;  Murray  v.  Bull's  Head  Bank,  3 
Daly  (N.  Y.)  364;  Herrick  v.  Whitney,  15  Johns. 
(N.  Y.)  240;  Kenny  v.  Albany  Fiist  Nat.  Bank, 
50  Barb.  (N.  Y.)  112;  Burrill  v.  Wateilown 
Bank,  etc.,  Co.,  51  Barb.  (N.  Y.)  105. 

North  Carolina.  —  Hargrave  v.  Dusenbury, 
2  Hawks  (9  N.  Car.)  32b;  Anderson  v.  Haw- 
kins, 3  Hawks  (10  N.  Car.)  568;  Lowe  v. 
Weatherley,  4  Dev.  &  B.  L.  (20  N.  Car.)  212. 

Ohio.  —  Pumphrey  v.  Eyre,  Tappen  (Ohio) 
334- 

Pennsylvania.  —  Ramsdale  v.  Horton,  3  Pa. 
St.  330. 

Tennessee.  —  Ware  v.  Street,  2  Head  (Tenn.) 
609,  75  Am.  Dec.  755;  McDonald  v.  Allen,  8 
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payment,  it  must  bear  the  loss,  on  account  of  its  negligence,  where  the  debtor 
acted  innocently  in  making  the  payment.1  Where  goods  are  delivered  under 
an  agreement  to  take  a  specific  parcel  of  coin  in  payment,  a  delivery  of  such 
coin  will  be  a  good  bar  to  an  action  for  the  value  of  the  goods,  though  in  fact 
it  was  counterfeit  money.*  When  a  creditor  receives  counterfeit  money  from 
one  who  acts  innocently,  he  must  within  a  reasonable  time  notify  his  debtor 
that  the  money  was  counterfeit,  otherwise  he  will  be  concluded  by  the  pay- 
ment.3 If  both  parties  admit  that  a  payment  was  made,  but  the  plaintiff 
claims  to  recover  on  the  ground  that  the  money  in  which  it  was  made  was 
counterfeit,  the  burden  of  proving  the  character  of  the  money  is  on  him.4 

7.  Bill  of  Exchange  or  Draft  —  a.  In  General  —  in  Absence  of  Agreement. — 
The  execution  by  a  debtor  to  his  creditor  of  a  negotiable  bill  of  exchange  or 
draft  for  the  amount  of  a  precedent  indebtedness  does  not,  unless  the  parties 
expressly  so  agree,  constitute  a  payment  and  discharge  of  the  original 
indebtedness,  but,  upon  nonpayment  of  the  bill  or  draft,  recovery  may  be  had 
on  the  original  indebtedness.5    The  same  rule  with  regard  to  the  presumption 


Baxt.  (Tenn.)  446;  Bank  v.  Buchanan,  87  Tenn. 
32,  10  Am.  St.  Rep.  617. 

Texas.  —  Chalmers  v.  Harris,  22  Tex.  265. 

Virginia.  —  Pindall  v.  Northwestern  Bank, 
7  Leigh  (Va.)  617;  Edmunds  v.  Digges,  1 
Gratt.  (Va.)  359,  42  Am.  Dec.  561. 

Counterfeit  Foreign  Money. —  If  a  contract  is 
payable  "  in  foreign  bills,"  a  delivery  of  a 
counterfeit  foreign  bill  is  no  payment,  and 
although  the  contract  be  then  surrendered  to 
the  debtor,  the  creditor  may  still  recover  the 
amount  due,  returning  the  counterfeit  bill 
received.    Young  v.  Adams,  6  Mass.  182. 

1.  U.  S.  Bank  v.  Georgia  Bank,  10  Wheat. 
(U.  S.)  350.  See  also  Salem  Bank  v.  Gloucester 
Bank,  17  Mass.  1,  9  Am.  Dec.  119. 

2.  Alexander  v.  Owen,  1  T.  R.  225;  Curcier 
v.  Pennock,  14  S.  &  R.  (Pa.)  51.  See  also 
Hoagland  v.  Post,  1  N.  J.  L.  37. 

3.  Negligenoe  of  Debtor  —  England.  —  Cocks 
v.  Masterman,  9  B.  &  C.  902,  17  E.  C.  L.  517. 

Illinois.  — Simms  v.  Clark,  11  III.  137. 

Indiana.  —  Wingate  v.  Neidlinger,  50  Ind. 
520;  Samuels  v.  King,  50  Ind.  527;  Lawrence- 
burgh  Nat.  Bank  v.  Stevenson,  51  Ind.  594. 

Maryland.  —  Mudd  v.  Reeves,  2  Har.  &  J. 
(Md.)  368;  Keene  v.  Thompson,  4  Gill  &  J. 
(Md.)  463. 

Massachusetts.  —  Salem  Bank  v.  Gloucester 
Bank,  17  Mass.  1,  9  Am.  Dec.  in. 

Michigan. — Atwood  v.  Cornwall,  28  Mich. 
136,  is  Am.  Rep.  219. 

"  New  York.  —  Thomas  v.  Todd,  6  Hill  (N.  Y.) 
340;  Kenny  v.  Albany  First  Nat.  Bank,  50 
Barb.  (N.  Y.)  112;  Burrill  v.  Watertown  Bank, 
etc.,  Co.,  51  Barb.  (N.  Y.)  105. 

Pennsylvania.  —  Raymond  v.  Baar,  13  S.  & 
R.  (Pa.)  318,  15  Am.  Dec.  603;  Curcier  v.  Pen- 
nock, 14  S.  &  R.  (Pa.)  51. 

Tennessee.  —  McDonald  v.  Allen,  8  Baxt. 
(Tenn.)  446. 

Virginia.  —  Pindall  v.  Northwestern  Bank, 
7  Leigh  (Va.)  617. 

See  also  State  v.  Abramson,  57  Ark.  142. 

4.  Burden  of  Proof.  —  Atwood  v.  Cornwall,  25 
Mich.  142. 

5.  Bill  of  Exchange  or  Draft  —  Not  Payment  — 

England.  —  Miles  v.  Gorton,  2  Cromp.  &  M. 
504;  Williams  v.  James,  2  Exch.  798;  Kearslake 
v.  Morgan,  5  T.  R.  513;  Puckford  v.  Max- 
well, 6  T.  R.  52;  Tapley  v.  Martens,  8  T. 


R.  451;  Stedman  v.  Gooch,  I  Esp.  3;  Owen- 
son  v.  Morse,  .7  T.  R.  60;  In  re  British  and 
American  Steam  Navigation  Co.,  L.  R.  8  Eq, 
506,  17  W.  R.  1077;  In  re  Romer,  62  L.  J 
Q.  B.  610,  (1893)  2  Q.  B.  286,  4  Reports  486 
69  L.  T.  N.  S.  547,  42  W.  R.  51;  In  re  London 
etc.,  Banking  Co.,  34  Beav.  332,  n  Jur.  N 
S.  316,  34  L.  J.  Ch.  418,  13  W.  R.  446,  12  L 
T.  N.  S.  45;  Leake  v.  Young,  5  El.  &  Bl.  955 
85  E.  C.  L.  955,  2  Jur.  N.  S.  516,  25  L.  J.  Q.  B 
266. 

Canada.  —  Cameron  v.  Knapp,  7  U.  C.  C.  P. 
502. 

United  States.  —  Parker  v.  U.  S.',  Pet.  (C.  C  ) 
266;  Slocomb  v.  Lurty,  1  Hempsi.  (U.  S.)43i; 
Roberts  v.  Gallagher,  1  Wash.  (U.  S.)  156; 
Maze  v.  Miller,  1  Wash.  (U.  S.)  328;  Gal- 
lagher v.  Roberts,  2  Wash.  (U.  S.)  191; 
Brown  v.  Jackson,  2  Wash.  (U.  S.)  24;  Den- 
niston  v.  Imbrie,  3  Wash.  (U.  S.)  396;  Duncan 
v.  Kimball,  3  Wall.  (U.  S.)  37;  Meyer  v.  Tup- 
per,  1  Black  (U.  S.)  522;  The  Bird  of  Paradise 
v.  Heynerman,  5  Wall.  (U.  S.)  545;  Cooper  v. 
Gibbs,  4  McLean  (U.  S.)  396;  Wallace  v.  Agry, 
4  Mason  (U.  S.)  343;  The  Emily  B.  Souder  v. 
Pritchard.  17  Wall.  (U.  S.)  666;  Olyphant  v. 
St.  Louis  Ore,  etc.,  Co.,  28  Fed.  Rep.  729; 
Whiting  v.  Equitable  L.  Assur.  Soc,  60  Fed. 
Rep.  197. 

Alabama.  —  Walker  v.  Forbes.  25  Ala.  139; 
St.  Marys  Bank  v.  St.  John,  25  Ala.  566;  Mc- 
Crary  v.  Carrington,  35  Ala.  698;  Day  v. 
Thompson,  65  Ala.  269. 

Arkansas.  —  De  Yampert  v.  Brown,  28  Ark. 
166;  Akin  v.  Peters,  45  Ark.  313. 

California.  —  Brown  v.  Cronise,  21  Cal.  386; 
Brown  v.  Olmsted,  50  Cal.  162. 

Connecticut.  —  Dougal  v.  Cowles,  5  Day 
(Conn.)  516;  Davidson  v.  Bridgeport,  8  Conn. 
472.  See  also  Anderson  v  Henshaw,  2  Day 
(Conn.)  272;  Bill  v.  Porter,  9  Conn.  31;  Web- 
ster v.  Howe  Machine  Co.,  54  Conn.  394. 

Florida.  —  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374. 

Georgia.  —  Stewart  Paper  Mfg.  Co.  v.  Rau, 
92  Ga.  512;  Kirkland  v.  Dryfus,  103  Ga.  127. 
See  also  Johnson  v.  Mechanics',  etc..  Bank, 
25  Ga.  643. 

Illinois.  —  Hodgen  v.  Latham,  33  111.  344; 
Preston  v.  Jones,  3  111.  App.  632;  Sanitary 
Dist.  of  Chicago  v.  Phoenix  Powder  Mfg.  Co.. 
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against  the  acceptance  of  a  bill  or  draft  as  payment  applies  where  the  bill  or 
draft  is  drawn  by  a  third  person  1  or  by  one  of  several  co-debtors.* 

Agreement  for  Operation  as  Payment.  —  If  a  creditor  accepts  his  debtor's  draft  or 
bill  of  exchange  as  payment  of  the  indebtedness,  it  will  operate  as  such,  and 


79  III.  App.  36.  See  also  Miller  v.  Lumsden, 
16  III.  161;  Morrison  v.  Smith,  3i  111.  221; 
Thayer  v.  Peck,  93  111.  357. 

Iowa  —  Farvvell  v.  Salpaugh,  32  Iowa  582. 

Kansas.  —  Shaffer  v.  McKanna,  24  Kan.  22. 

Louisiana.  —  Graham  v.  Sykes,  15  La.  Ann. 
49.  Compare  Underwriters  Wrecking  Co.  v. 
Underwriters,  35  La,  Ann.  803. 

Maryland.  —  Morgan  v.  Biuenberger,  3  Gill 
(Md.)  350;  Lewis  v.  Brehme,  33  Md.  412; 
Haines  v.  Pearce,  41  Md.  221. 

Minnesota.  —  Devlin  v.  Chamblin,  6  Minn. 
468. 

Mississippi.  —  Taylor  v.  Conner,  41  Miss. 
722,  97  Am.  Dec.  419;  Wadlington  v.  Covert, 
51  Miss.  631. 

Nebraska.  —  National  L.  Ins.  Co.  v.  Goble, 
51  Neb  5. 

New  Jersey.  —  Grant  v.  Wood,  21  N.  J.  L.  292. 

New  York.  —  Holmes  v.  D'Camp,  1  Johns. 
(N.  Y.)  34;  Angel  v.  Felton,  8  Johns.  (N.  Y.) 
149;  Smith  v.  Lockwood,  10  Johns.  (N.  Y.)  366; 
Burdick  v.  Green,  15  Johns.  (N.  Y.)  247;  Hoar 
v.  Clute,  15  Johns.  (N.  Y.)  224;  Woodcock  v. 
Bennet,  I  Cow.  (N.  Y.)  711;  Murray  v.  Gouv- 
erneur,  2  Johns.  Cas.  (N.  Y.)  438,  1  Am.  Dec. 
177;  Schemerhorn  v.  Loines,  7  Johns.  (N.  Y.) 
311;  Porter  v.  Talcotl,  1  Cow.  (N.  Y.)  359;  Van 
Steenburgh  v.  Hoffman,  15  Barb.  (N.  Y.)28; 
Board  of  Education  v.  Fonda,  77  N.  Y.  350; 
Hilton  Bridge  Consir.  Co.  v.  Foster,  (Supm. 
Ct.  Tr.  T.)  26  Misc.  (N.  Y.)  338;  Holdsworth 
v.  De  Belaumzaran,  106  N.  Y.  119. 

North  Carolina.  —  Spear  v.  Atkinson,  1  Ired. 
L.  (23  N.  Car.)  262;  Gordon  v.  Price,  10  Ired.  L. 
(32  N.  Car.)  385 ;  Mauney  v.  CoU,  86  N.  Car.  463. 

Pennsylvania.  —  Henry  v.  Donnaghy,  Add. 
(Pa.)  39;  Starr  v.  Sanford,  45  Pa.  St.  193; 
League  v.  Waring,  85  Pa.  St.  244;  Eby  v. 
Hoopes,  10  W.  N.  C.  (Pa.)  315;  Nettleton  v. 
Sherwood,  1  C.  PI.  Rep.  (Pa.)  140. 

Rhode  Island.  — Sweet  v.  James,  2  R.  I.  270; 
Wheeler  v.  Schroeder,  4  R.  I.  383. 

South  Carolina.  —  Costello  v.  Cave,  2  Hill  L. 
(S.  Car.)  528;  Kelsey  v.  Rosborough,  2  Rich. 
L.  (S.  Car.)  241;  Bank  v.  Bobo,  9  Rich.  L.  (S. 
Car.)  31. 

South  Dakota.  —  Estey  v.  Birnbaum,  g  S. 
Dak.  174. 

Texas.  —  McNeil  v.  McCamley,  6  Tex.  163. 

West  Virginia.  —  Hopkins  -j.  Detwiler,  25 
W.  Va.  734. 

See  also  Edwards  v.  Harvey,  2  Colo.  App. 
109;  Frisbee  v.  Lindley,  23  Ind.  511;  Glass  v. 
Thompson,  9  B.  Mon.  (Ky.)  237;  Alder  v. 
Buckley,  1  Swan  (Tenn.)  69. 

Renewal  Draft.  —  Belleville  Sav.  Bank  v. 
Bornman,  (III.  1887)  10  N.  E.  Rep.  552. 

Minority  Kale.  —  In  some  states  the  rule  is 
announced  that  the  acceptance  by  the  creditor 
of  a  negotiable  draft  or  bill  of  exchange  for 
a  pre-existing  debt  constitutes  prima  facie  a 
payment  and  satisfaction  of  such  indebted- 
ness. Smith  v.  Bettger,  68  Ind.  254;  Keck 
v.  State,  12  Ind.  App.  119;  Descadillas 
v.  Harris,  8  Me.  298;  Varner  v.  Noble- 
borough,  2  Me.  121;  Bangor  v.  Warren,  34 


Me.  324,  56  Am.  Dec.  657;  Fowler  v. 
Ludwig.  34  Me.  455;  Ward  v.  Bourne,  56  Me. 
161;  Arnold  v.  Sprague,  34  Vt.  402;  Mehlberg 
v.  Tisher,  24  Wis.  607;  Allan  v.  Eldred,  50 
Wis.  132;  Schierl  v.  Baumel,  75  Wis.  69.  See 
also  Spooner  v.  Rowland,  4  Allen  (Mass.)  485; 
Dalrymple  v.  Whitingham,  26  Vt.  345.  Com- 
pare Alcock  v.  Hopkins,  6  Cush.  (Mass  )  484. 

But  this  presumption  in  favor  of  the  bill  or 
draft  operating  as  a  payment  may  be  rebutted 
by  showing  the  express  agreement  of  the  par- 
ties to  the  contrary,  or  by  proof  of  circum- 
stances or  usages  inconsistent  with  such  pre- 
sumption. Keck  v.  State,  12  Ind.  App.  119; 
Varner  v.  Nobleborough,  2  Me.  121;  Goodnow 
v.  Howe,  20  Me.  164;  Fowler  v.  Ludwig,  34 
Me.  455. 

And  where  acceptance  of  a  negotiable  bill  of 
exchange  is  refused  by  the  drawee,  the  pre- 
sumption that  it  was  lo  operate  as  payment 
has  been  held  not  to  arise,  and  the  payee,  on 
surrender  of  the  bill,  may  recover  on  the  origi- 
nal consideration.  Strang  v.  Hirst,  61  Me.  9; 
Derickson  v.  Whitney,  6  Gray  (Mass.)  248. 

A  bill  of  exchange  drawn  by  the  master  and 
part  owner  of  a  vessel,  for  supplies  furnished 
her  in  a  foreign  port,  if  not  accepted  or  paid, 
is  no  bar  to  an  action  for  the  supplies  against 
the  owners,  although  the  account  is  receipted 
as  follows:  "  Received  bills  of  exchange  [de-» 
scribing  them]  in  settlement  of  this  bill."  Zer- 
rano  v.  Wilson,  8  Cush.  (Mass.)  424. 

So,  also,  it  has  been  held  that  a  presumption 
of  payment  does  not  arise  when  the  draft  or 
bill  of  exchange  is  not  negotiable.  Smith  v. 
Bettger,  68  Ind.  254;  Jose  v.  Baker,  37  Me.  465. 

1.  Draft  Drawn  by  Third  Person —  England.  — 
Tempest  v.  Ord,  I  Madd.  89;  Tapley  v.  Mar- 
tens, 8  T.  R.  451;  Ex  p.  Blackburne,  10  Ves. 
Jr.  206,  7  Rev.  Rep.  389.  See  also  Taylor  v. 
Briggs,  M.  &  M.  28,  22  E.  C.  L.  238. 

United  States.  —  Slocomb  v.  Lurty,  Hempst. 
(U.  S.)43i- 

Alabama.  —  St.  Marys'  Bank  v.  St.  John,  25 
Ala.  566. 

California.  —  Brown  v.  Olmsted,  50  Cal.  162. 
Georgia.  —  Weaver  v.  Nixon,  69  Ga.  699. 
Nebraska.  —  National  L.  Ins.  Co.  v.  Goble, 
51  Neb.  5. 

New  York.  —  Van  Wart  v.  Smith,  1  Wend. 
(N.  Y.)  219;  Hall  v.  Stevens.  40  Hun  (N.  Y.) 
578;  Gibson  v.  Tobey,  46  N.  Y.  637. 

Pennsylvania.  —  League  v.  Waring,  85  Pa. 
St.  244. 

2.  Draft  by  One  of  Several  Co-debtors.  —  Tyson 
v.  Poliock,  1  P.  &  W.  (Pa.)  375;  Lynn  v. 
Chaters,  2  Keen  521;  Bottomley  v.  Nuttall,  5 
C.  B.  N.  S.  122,  94  E.  C.  L.  122,  5  Jur.  N.  S. 
315,  28  L.  J.  C.  P.  no;  Whitley  v.  Dunham 
Lumber  Co.,  89  Ala.  493;  Spear  v.  Atkinson, 
1  Ired.  L.  (23  N.  Car.)  262. 

If  on  the  Sale  of  Goods  to  Several  Partners,  the 
vendor  takes  the  bill  of  one  payable  at  a  future 
day  for  the  price,  under  circumstances  which 
do  not  show  that  credit  was  exclusively  given 
to  that  one,  and  the  bill  is  not  paid  at  matur- 
ity, the  vendor  may  resort  to  the  others  for 
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no  action  can  afterwards  be  maintained  on  the  original  indebtedness,  but  the 
creditor's  remedy  is  solely  upon  the  bill  or  draft; 1  and  a  fortiori  the  same  is 
true  when  the  creditor  accepts  as  payment  a  draft  or  bill  of  exchange  drawn 
by  a  third  person.2 

Proof  of  Agreement.  —  To  show  that  the  bill  or  draft  was  accepted  in  absolute 
payment  it  is  not  required  that  there  should  be  an  express  agreement  to  that 
effect;  it  may  be  established  by  the  facts  and  circumstances  attending  the 
transaction,  which,  taken  in  connection  with  the  language  of  the  parties, 
justify  the  inference  that  such  was  their  agreement  and  intention.3 

Payment  of  Bill  or  Draft.  —  If  the  bill  is  actually  paid,  this  will  of  course  operate 
as  a  payment  of  the  debt  for  which  the  bill  was  given,  and  the  payment,  so 
far  as  regards  the  original  indebtedness,  relates  back  to  the  time  the  bill  was 
given.4  It  has  been  held  ,that  where  a  creditor  has  taken  bills  for  a  debt,  it 
will  be  presumed  that  the  money  was  received  thereon  unless  the  contrary  is 
shown.5 

b.  Bill  Received  for  Present  Debt  —  Bin  of  Third  Person.  —  Where,  by 
and  as  part  of  the  agreement  for  the  sale  of  property,  the  seller  agrees  to  take 
the  bill  of  a  third  party  in  payment,  the  delivery  and  acceptance  of  such  bill 
will  be  deemed  to  have  been  pursuant  to  the  agreement,  and  as  a  matter  of 
law  treated  as  payment  of  the  property ;  so  also  in  New  York  it  has  been 
held  that  though  no  such  agreement  may  have  been  made  prior  to  the  time 
of  the  delivery  of  the  property  pursuant  to  an  agreement  of  sale,  the  accept- 
ance by  the  seller  from  the  purchaser  of  the  bill  of  a  third  person  simultane- 
ously with  the  act  of  delivery  of  the  property,  and  in  performance  of  the 
contract  on  the  part  of  the  purchaser,  should,  in  the  absence  of  any  qualifying 
circumstances,  be  treated  as  payment  in  satisfaction  of  the  purchase  price.6 

Bill  of  Debtor.  —  Where  the  bill  of  the  vendee  is  received  by  the  vendor,  the 
presumption  is  that  it  was  not  accepted  as  payment  so  as  to  discharge  the 
indebtedness  for  the  purchase  money,  and  this  is  true  though  the  bill  is 


payment  of  the  price.  Bottomley  v.  Nuttall, 
5  C.  B.  N.  S.  122,  94  E.  C.  L.  122,  5  Jur.  N.  S. 
315,  28  L.  J.  C.  P.  no. 

Agreement  for  Conditional  Payment.  —  Of 
course  drafts  or  bills  accepted  under  agree- 
ment that  they  shall  be  credited  to  the  debtor 
when  paid  do  not  constiiute  a  payment  of  the 
debtor's  indebtedness  until  they  are  paid. 
Smith  v.  Wood,  1  N.  J.  Eq.  74. 

1.  Express  Agreement  for  Operation  as  Payment 
—  England.  —  Lewis  v.  Lyster,  2  C.  M.  &  R. 
704;  Belshaw  v.  Bush,  11  C.  B.  191,  73  E.  C. 
L.  191. 

United  States.  —  Brown  v.  Jackson,  2  Wash. 
(U.  S.)  24;  Denniston  v.  Imbrie,  3  Wash.  (U. 
S.)  396;  Underwriters'  Wrecking  Co.  v.  The 
Katie,  3  Woods  (U.  S.)  182;  Lawrence  v.  U.  S., 
71  Fed.  Rep.  228,  affirmed  76  Fed.  Rep. 
545- 

Alabama.  —  Whitley  v.  Dunham  Lumber 
Co..  89  Ala.  495. 

Arkansas.  —  Adams  v.  Boyd,  33  Ark.  33. 

Illinois.  —  Belleville  Sav.  Bank  v.  Born  man, 
124  111.  200. 

Michigan,  —  Phcenix  Ins.  Co.  v  Allen,  11 
Mich.  501;  Riverside  Iron  Works  v.  Hall,  64 
Mich.  165. 

Minnesota.  —  Keough  v.  M'Nitt,  6  Minn.  513, 
Goenen  v.  Schroeder,  18  Minn.  66. 

Nebraska.  —  Pasewalk  v.  Bollman,  29  Neb. 

519. 

North  Carolina.  —  Ligon  v.  Dunn,  6  Ired.  L. 
(28  N.  Car.)  133. 

Pennsylvania.  —  Watts  v.    Willing,   2  Dall. 


(Pa.)  100;  Riddlesburg  Coal  &  Iron  Co.'s  Ap- 
peal, 114  Pa.  St.  58.  See  also  Darlington  v. 
Gray,  5  Whart.  (Pa.)  487. 

Virginia.  —  Thornton  v.  Spotswood,  1  Wash. 
(Va.)  142. 

Bill  of  Exchange  Received  in  Payment  of  Bond. 

—  Ligon  v.  Dunn,  6  Ired.  L.  (38  N.  Car.)  133. 

2.  Emly  v.  Lye,  15  East  12;  Day  v.  Thomp- 
son, 65  Ala.  269;  Murdock  v.  Coleman,  1  La. 
Ann.  410;  Gibson  v.  Tobev,  46  N.  Y.  637. 

3.  Whitley  v.  Dunham  Lumber  Co.,  89  Ala. 
493;  Haines  v.  Pearce,  41  Md.  221;  Riverside 
Iron  Woiks  v.  Hall,  64  Mich.  165. 

But  the  mere  fact  that  it  was  the  intention 
of  the  debtor  that  the  draft  or  bill  of  exchange 
should  operate  as  an  absolute  payment  is  in- 
sufficient to  give  the  transaction  such  an  effect 
if  it  was  not  so  received  by  his  creditor. 
Weaver  v.  Nixon,  69  Ga.  699. 

4.  Payment  of  Bill.  —  Hadley  v.  Hadley,  67 
L.  J.  Ch.  694,  (1898)  2  Ch.  680,  79  L.  T.  N.  S. 
299,  47  W.  R.  238. 

5.  Hebden  v.  Hartsink,  4  Esp.  46. 

6.  Bill  Received  for  Prssent  Debt.  —  Gibson  v. 
Tobey,  46  N.  Y.  637;  Hall  v.  Stevens,  116  N.  Y. 
201,  reversing  40  Hun  (N.  Y.)  578. 

This  rule,  however,  rests  in  presumption 
only,  and  is  subject  to  modification  by  circum- 
stances showing  the  intention  of  the  parties. 
Hall  v.  Stevens,  40  Hun  (N.  Y.)  578.  And  it 
seems  that  if  the  vendee  indorses  the  draft, 
the  presumption  that  it  was  received  as  pay- 
ment does  not  arise.  Darnall  v.  Morehouse, 
45  N.  Y,  64,  reversing  36  How.  Pr.  (N.  Y.)  511. 
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accepted  by  the  person  upon  whom  it  is  drawn  ;  1  and  the  same  is  true  where 
the  vendor  receives  the  bill  of  the  vendee's  agent.8  Of  course  if  the  bill  of 
the  vendee  is  received  as  payment  the  original  indebtedness  for  the  purchase 
money  will  be  discharged.3 

c.  Indebtedness  Secured  by  Liens.  —  The  question  whether  a  draft  or 
bill  of  exchange  was  given  and  accepted  in  payment  of  the  indebtedness  has 
arisen  where  the  indebtedness  was  secured  by  a  lien,  such  as  a  mortgage,  a 
vendor's  lien,  etc.  In  determining  this  question  the  same  principle  applies 
as  in  case  of  unsecured  indebtedness.  Thus;'  if  the  bill  or  draft  is  accepted  as 
payment  the  original  indebtedness  will  be  discharged,  and  the  lien  cannot  be 
enforced  ;  4  on  the  other  hand,  if  the  bill  or  draft  is  not  accepted  as  payment, 
the  security  of  the  lien  for  the  enforcement  of  the  original  indebtedness  is  not 
affected.5  And  the  fact  that  the  indebtedness  for  which  the  bill  was  given 
was  secured  by  a  lien  is  a  strong  circumstance  to  show  that  it  was  not  the 
intention  of  the  creditor  to  receive  it  as  payment.6 

d.  Negotiation  of  Bill  by  Creditor.  —  If  the  creditor  negotiates  the 
bill  received  from  his  debtor,  and  it  remains  outstanding  in  the  hands  of  a 
third  person,  he  cannot  sue  upon  the  original  indebtedness;  the  courts,  for 
the  protection  of  the  debtor  from  subsequent  liability  on  the  bill,  require  as  a 
condition  precedent  to  a  recovery  by  the  creditor  on  the  original  indebtedness 
that  the  bill  be  delivered  up  to  be  canceled.7 

e.  Extension  of  Time  of  Payment.  —  The  giving  and  acceptance  of  the 
debtor's  bill  of  exchange  will  have  the  effect  of  extending  the  time  of  payment 
until  the  maturity  of  the  bill,  and  thereby  suspend  the  creditor's  right  of 
action  upon  the  original  indebtedness.9 


1.  Bill  of  Debtor. —  Ainis  v.  Ayres,  62  Hun 
(N.  Y.)  376;  Bell  v.  Moss,  5  Whart.  (Pa.)  203; 
Wheeler  v.  Schroeder,  4  R.  I.  383.  Compare 
Gordon  v.  Price,  10  Ired.  L.  (32  N.  Car.)  385. 

2.  Newhall  v.  Vargas,  13  Mr.  103. 
8.  Francia  v.  Del  Banco,  2  Duer  (N.  Y.)  133. 

4.  Landlord's  Preference.  —  Riddlesburg  Coal, 
etc.,  Co.'s  Appeal,  114  Pa.  Si.  58. 

Mortgages.  —  Whitley  v.  Dunham  Lumber 
Co  ,  89  Ala.  493. 

Judgments.  —  Pasevvalk  v.  Bollman,  29  Neb. 
519- 

Logger's  Lien.  —  Mehlberg  v.  Tisher,  24  Wis. 
607. 

5.  Mortgages.  —  De  Yampert  v.  Brown,  28 
Ark.  166. 

Chattel  Mortgage. —  Estey  v.  Birnbaum,  9  S. 
Dak.  174. 

Indebtedness  Secured  by  Deed  of  Trust.  —  Hop- 
kins v.  Detwiler,  25  W.  Va.  734. 

Maritime  Liens.  —  Duncan  v.  Kimball,  3 
Wall.  (U.  S.)  37.  See  the  title  Maritime  Liens, 
vol.  19,  p.  1133. 

Corporation's  Lien  or  Stock  for  Indebtedness  of 
Stockholder.  —  In  re  London,  etc.,  Bank,  11 
Jur.  N.  S.  316,  34  Beav.  332. 

Vendor's  Lien.  —  Grant  v.  Mills,  2  Ves.  &  B. 
307;  Ex  p.  Loaring,  2  Rose  79. 

Mechanic's  Lien.  —  Sweet  v.  James,  2  R.  I. 
270;  Wheelet  v.  Schroeder,  4  R.  I.  383. 

6.  Sweet  v.  James,  2  R.  I.  270;  Wheeler  v. 
Schroeder,  4  R.  I.  383;  Hopkins  v.  Detwiler, 
25  W.  Va.  734. 

7.  Negotiation  of  Bill  by  Creditor  —  England. 
—  Price  v.  Price,  16  M.  &  W.  232.  See  also 
Davis  v.  Reilly,  (1898)  1  Q.  B.  1.  Compare 
Burden  v.  Halron,  4  Bing.  454,  15  E.  C.  L.  37. 

United  States.  —  Lawrence  v.  U.  S.,  71  Fed. 
Rep.  228. 


Alabama.  —  McCrary  v.  Carrington,  35  Ala. 
698. 

Florida.  —  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374. 

Illinois.  —  Miller  v.  Lumsden,  16  111.  161; 
Hodgen  v.  Latham,  30  111.  188. 

Louisiana.  —  New  Orleans  v.  Smith,  24  La. 
Ann.  405. 

New  York.  —  Dayton  v.  Trull,  23  Wend.  (N. 
Y.)345;  Cochran  v.  Sherman,  5  Duer  (N.  Y.)  13. 

North  Carolina.  —  Spear  v.  Atkinson,  1  Ired. 
L.  (23  N.  Car.)  262. 

The  mere  fact,  however,  that  the  creditor 
negotiates  the  draft  or  bill  will  not  render  the 
giving  of  the  draft  or  bill  operative  as  a  pay- 
ment, where  he  subsequently  acquires  pos- 
session of  it  and  it  is  produced  in  court  for 
cancellation.  Burden  v.  Halton,  4  Bing.  454, 
15  E.  C.  L.  37,  1  M.  &  P.  223,  3  C.  &  P.  174; 
Davidson  v.  Bridgeport,  8  Conn.  472;  Salomon 
v.  Pioneer  Co-operative  Co.,  21  Fla.  374;  Al- 
cock  v.  Hopkins,  6  Cush.  (Mass.)  484;  Sweet 
v.  James,  2  R.  I.  270. 

8.  Extension  of  Time  of  Payment.  —  Stedman 
v.  Gooch,  1  Esp.  4;  Swears  v.  Wells,  1  Esp. 
317;  Belshaw  v.  Bush,  11  C.  B.  191,  73  E.  C. 
L.  191,  17  Jur.  67.  22  L.  J.  C.  P.  24;  Stuart  z. 
Cawse,  5  C.  B.  N.  S.  737,  94  E.  C.  L.  737.  5 
Jur.  N.  S.  650,  28  L.  J.  C.  P.  193;  In  re  London, 
etc.,  Banking  Co.,  34  Beav.  332;  McCrary  v. 
Carrington,  35  Ala.  698;  Phoenix  Ins.  Co.  v. 
Allen,  11  Mich.  501;  Sweet  v.  James,  2  R.  I. 
270. 

A  bill  of  exchange  for  a  debt  suspends  the 
creditor's  rights  on  the  debt  during  the  cur- 
rency of  the  bill,  but  if  during  its  currency  the 
debtor  commits  an  act  of  bankruptcy  it  revives 
the  creditor's  rights  on  the  original  debt.  In 
re  Raatz,  (1897)  2  Q.  B.  80. 
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/.  Laches  of  Creditor.  —  If  by  the  laches  of  the  creditor  in  failing  to 
present  or  collect  the  bill  or  draft  the  debtor  suffers  injury,  the  original 
indebtedness  will  be  considered  discharged.1  And  the  same  has  been  held 
true  where,  upon  dishonor  of  the  bill,  the  creditor  fails  to  use  due  diligence  in 
notifying  the  debtor  of  its  dishonor.*  So  also  where  a  creditor  takes  a  draft 
from  his  debtor,  and  accepts  from  the  drawee  his  note  or  check  in  payment 
of  the  draft  instead  of  requiring  the  money,  it  will  operate  as  a  payment  of 
the  original  indebtedness.3  If  the  debtor  has  not  suffered  any  actual  loss  or 
prejudice  by  reason  of  the  creditor's  laches  in  the  collection  of  the  bill,  the 
creditor  is  not  precluded  from  recovering  upon  the  original  indebtedness.4 

g.  Fraud.  —  Where  the  draft  or  bill  of  exchange  executed  by  the  debtor 
is  by  the  fraud  of  the  debtor  accepted  as  payment  by  the  creditor,  it  will  not 
operate  as  payment.5  * 

h.  Surrender  of  Evidence  of  Original  Indebtedness.  —  The  fact 
that  the  creditor  at  the  time  of  his  receipt  of  the  bill  or  draft  surrendered  the 
original  evidences  of  the  indebtedness,  though  evidence  to  show  his  intention 
to  accept  the  bill  as  payment,  is  not  conclusive  of  the  fact  that  it  was  received 
as  payment,6  and  does  not,  it  seems,  even  raise  a  prima  facie  presumption  that 
it  was  so  received.1.  On  the  other  hand,  where  the  creditor  retains  the  origi- 
nal evidence  of  indebtedness,  it  is  strong  evidence  of  the  intention  of  the 
parties  that  the  bill  was  not  received  in  payment.8 

i.  Receipt  Acknowledging  Payment. — Where,  upon  receipt  of  a 
draft  or  bill  of  exchange  from  the  debtor,  the  creditor  executes  a  receipt 
acknowledging  the  receipt  of  the  same  in  payment,  it  has  been  held  that  the 
transaction  will  operate  prima  facie  as  payment,  so  as  to  discharge  the  original 
indebtedness;9  such  a  receipt  is  not,  however,  conclusive,  but  it  may  be 
shown  that  the  bill  or  draft  was  not  accepted  as  payment.10 


1.  Laches  of  Creditor  in  Collecting  —  England. 
—  Peacock  v.  Pursell,  14  C.  B.  N.  S.  728,  108 
E.  C.  L.  728,  32  L.  J.  C.  P.  266,  10  Jur.  N.  S. 
178.  8  L.  T.  N.  S.  636,  11  W.  R.  834;  Alderson 
v.  Langdale,  3  B.  &  Ad.  660,  23  E.  C.  L.  155. 

United  States.  —  Allen  v.  King,  4  McLean 
(U.  S.)  128.  Compare  Hamilton  v.  Cunning- 
ham, 2  Brock.  (U.  S.)  350. 

Alabama.  —  McCrary  v.  Carrington,  35  Ala. 
698. 

California.  —  Brown  v.  Cronise,  21  Cal.  386. 

Maryland.  —  Haines  v.  Pearce,  41  Md.  221. 

Massachusetts.  —  Whitney  v.  Esson,  99  Mass. 
308,  96  Am.  Dec.  762. 

Michigan.  —  Jennison  v.  Parker,  7  Mich.  355; 
Phoenix  Ins.  Cc.  v.  Allen,  11  Mich.  501. 

Mississippi.  —  Stam  v.  Kerr,  31  Miss.  199. 

New  Hampshire.  —  Cochran  v.  Wheeler,  7 
N.  H.  202. 

New  Jersey.  —  Middlesex  v.  Thomas,  20  N. 
J  Eq.  39. 

New  York.  — Jones  v.  Savage,  6  Wend.  (N. 
Y.)  658;  Dayton  v.  Trull,  23  Wend.  (N.  Y.) 
345;  Copper  z/.  Powell,  Anth.  N.  P.  (N.  Y.)49; 
Darnall  v.  Morehouse,  45  N.  Y.  64. 

North  Carolina.  —  Ligon  v.  Dunn,  6  Ired.  L. 
(28  N.  Car.)  133;  Gordon  v.  Price,  10  Ired.  L. 
(32  N.  Car.)  385. 

Wisconsin.  —  Mehlberg  v.  Tisher,  24  Wis. 
607:  Allan  v.  Eldred,  50  Wis.  132;  Schierl  v. 
Baumel,  75  Wis.  69. 

See  also  Adams  v.  Darby,  28  Mo.  162. 

2.  Notice  of  Dishonor.  —  Smith  v.  Mercer,  37 
L.  J.  Exch.  24,  17  L.  T.  N.  S.  317,  L.  R.  3  Exch. 
51;  Stam  v.  Kerr,  31  Miss.  199;  Schierl  v. 
Baumel,  75  Wis.  69. 

3.  South  wick  v.  Sax,  9  Wend.  (N.  Y.)  122; 
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Keppele  v.  Carr,  4  Dall.  (Pa.)  155.  See  also 
People  v.  Cromwell,  102  N.  Y.  477. 

4.  Kephart  v.  Butcher,  17  Iowa  240;  Stewart 
v.  Millard,  7  Lans.  (N.  Y.)  373;  Mauney  v. 
Coit,  86  N.  Car.  463. 

6.  Fraud.  —  Bell  v.  Buckley,  11  Exch.  631. 
25  L.  J.  Exch.  163;  St.  Marys'  Bank  v.  St. 
John,  25  Ala.  566;  Day  v.  Thompson,  65  Ala. 
269;  Frisbee  v.  Lindley,  23  Ind.  511;  Holmes 
v.  Bacon,  28  Miss.  607. 

Where  a  bank  draft  is  remitted  and  accepted 
as  payment,  the  mere  fact  that  the  bank  be- 
comes insolvent  in  a  few  days  ihereafter  does 
not  show  such  fraud  as  will  prevent  the  draft 
from  operating  as  payment.  Day  v.  Thomp- 
son, 65  Ala.  269. 

6.  Dewey  v.  Bowers,  4  Ired.  L.  (26  N.  Car.) 
538;  Milville  Ins.  Co.  v.  Flesher,  3  Cine.  L 
Bui.  574. 

7.  St.  Marys'  Bank  v.  St.  John,  25  Ala.  566; 
Belleville  Sav.  Bank  v.  Bornman,  (III.  1887)  10 
N.  E.  Rep.  552;  Alcott  v.  Rathbone,  5  Wend. 
(N.  Y.)490;  Hopkins  v.  Detwiler,  25  W.  Va. 
734.  Compare  Riverside  Iron  WTorks  v.  Hall, 
64  Mich.  165. 

8.  Gordon  v.  Price,  10  Ired.  L.  (32  N.  Car.) 
385. 

9.  Day  v.  Thompson,  65  Ala.  269.  Compare 
Weaver  v.  Nixon,  69  Ga.  699;  Belleville  Sav. 
Bank  v.  Bornman,  (111.  1887)  10  N.  E.  Rep.  552. 

Giving  a  Receipt  Expressing  that  the  Bill  Was 
Taken  "in  Settlement"  does  not  raise  a  pre- 
sumption that  the  bill  was  taken  as  absolute 
pavment.    In  re  Romer.  (1893)  2  Q.  B.  286. 

10.  Tobey  v.  Barber,  5  Johns.  (N.  Y.)  68; 
Schemerhorn  v.  Loines,  7  Johns.  (N.  Y.)  311; 
Putnam  v.  Lewis,  8  Johns.  (N.  Y.)  389;  Davis 
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Promissory  Note. 


8.  Promissory  Note  —  a.  In  the  Absence  of  Agreement  —  (i)  General 
Doctrine  —  (a)  Pre-existing  Debt.  —  According  to  the  general  doctrine  a  promis- 
sory note,  though  negotiable,  given  by  a  debtor  to  his  creditor,  does  not 
operate  as  payment  of  a  pre-existing  indebtedness,  in  the  absence  of  an  agree- 
ment between  the  parties  that  it  shall  so  operate,  and  an  action  may  be  still 
maintained  on  the  original  indebtedness;1  and  the  same  is  true  with  regard 


v.  Allen,  3  N.  Y.  168;  Higgins  v.  Packard,  2 
Hall  (N.  Y.)  547;  Wise  v.  Chase,  3  Robt.  (N. 
Y.)35;  Mil ville  Ins.  Co.  v.  Flesher,  3  Cine.  L. 
Bui.  574;  Patterson  v.  Mfg.  Co.,  2  Woodw.  (Pa.) 
215.  And  see  infra,  this  title,  Proof  of  Pay- 
ment —  Admissibility  of  Evidence  —  Receipts,  etc, 

1.  Promissory  Note  Not  Payment  —  General 
Doctrine  —  England.  —  Sayer  v.  Wagstaff ,  5 
Beav.  415,  8  Jar.  1083,  13  L.  J.  Ch.  161;  Price 
v.  Price,  16  M.  &  VV.  232,  4  Dowl.  &  L  537, 
16  L.  J.  Exch.  99;  National  Sav.  Bank  Assoc. 
v.  Tranah,  L.  R.  2  C.  P.  556,  36  L.  J.  C.  PI. 
260,  15  W.  R.  1015,  16  L.  T.  N.  S.  592. 

United  Stales.  —  Peter  v.  Beverly,  10  Pet. 
(U.  S.)  532;  U.  S.  Bank  v.  Daniel,  12  Pet.  (U. 
S.)32;  McLaughlin  v.  Potomac  Bank,  7  How. 
(U.  S.)  220;  Lyman  v.  U.  S.  Bank,  12  How.  (U. 
S.)  225;  Sheehy  v.  Mandeville,  6  Cranch 
(U.  S.)~253;  The  Kimball,  3  Wall.  (U.  S.)  45; 
Segrist  v.  Crabtree,  131  U.  S.  287;  The  Barque 
Chusan,  2  Story  (U.  S.)455,  reversing  1  Sprague 
(U.  S)  39;  Baker  v.  Draper,  1  Cliff.  (U.  S.) 
420;  Allen  v.  King,  4  McLean  (U.  S.)  128;  Lee 
v.  Hollister,  5  Fed.  Rep.  752;  In  re  Parker,  11 
Fed.  Rep.  397;  Lawrence  v.  Morrisania  Steam- 
boat Co.,  12  Fed.  Rep.  850;  Lawrence  v.  U.  S., 
71  Fed.  Rep.  228;  Atlas  Steamship  Co  v.  Co- 
lombian Land  Co.,  102  Fed.  Rep.  358,  42  C.  C. 
A.  398. 

Alabama.  —  Dorrance  v.  Jones,  27  Ala.  630; 
Marshall  v.  Marshall,  42  Ala.  149;  Mooring  v. 
Mobile  Marine  Dock,  etc.,  Ins.  Co.,  27  Ala. 
254;  Myatts  v.  Bell,  41  Ala.  222;  Day  v. 
Thompson,  65  Ala.  269;  Keel  v.  Larkin,  72 
Ala.  493.    Compare  Lee  v.  Green,  83  Ala.  491. 

Arkansas.  —  Costar  v.  Davies,  8  Ark.  213,  46 
Am.  Dec.  311 ;  Blunt  v.  Williams,  27  Ark.  374; 
Brugman  v.  McGuire,  32  Ark.  733;  Pugh  v. 
Little  Rock,  35  Ark.  75;  Oliphint  v.  Eckerley, 
36  Ark.  69;  Malpas  v.  Lowenstine,  46  Ark.  552; 
Henry  v.  Conley,  48  Ark.  267;  Caldwell  v. 
Hall,  49  Ark.  508,  4  Am.  St.  Rep.  64;  Pender- 
grass  v.  Hellman,  50  Ark.  261.  Compare  Neale 
v.  Newland,  4  Ark.  506,  38  Am.  Dec.  42;  Real 
Estate  Bank  v.  Rawdon,  5  Ark.  558. 

California.  —  Brewster  v.  Bours,  8  Cal.  501; 
Higgins  v.  Wortell,  18  Cal.  330;  Smith  v. 
Owens,  21  Cal.  11 ;  Van  Allen  v.  Francis,  123 
Cal.  474;  London,  etc.,  Bank  v.  Parrolt,  125 
Cal.  472,  73  Am.  St.  Rep.  64. 

Colorado.  —  Collins  v.  Dawley,  4  Colo.  138, 
34  Am.  Rep.  72;  Pueblo  First  Nat.  Bank  v. 
Newton,  10  Colo.  161. 

Connecticut.  —  Dougal  v.  Cowles,  5  Day 
(Conn.)  516;  Davidson  v.  Bridgeport,  8  Conn. 
477;  Bill  v.  Porter,  9  Conn.  31 ;  Clark  v.  Smith, 
9  Conn  385;  Brabazon  v.  Seymour,  42  Conn. 
554;  Merrill  v.  Kenyon,  48  Conn.  320. 

Delaware.  —  Sutton  v.  Mulford,  2  Harr. 
(Del.)  72. 

Florida.  —  May  v.  Gamble,  14  Fla.  495. 

Georgia.  — Stone  v.  Chain berlin,  20  Ga.  262; 
Hall's  Sslf-Feeding  Cotton  Gin  Co.  v.  Black, 
71  Ga.  450;  Hatcher  v.  Comer,  75  Ga.  729; 


Pritchard  v.  Smith,  77  Ga.  463;  Kirkland  v. 
Dryfus,  103  Ga.  127;  A.  P.  Brantley  Co.  v, 
Lee,  109  Ga.  478. 

Illinois. —  Dedman  v.  Williams,  2  111.  154; 
McConnell  v.  Stettinius,  7  111.  707;  Rayburn 
v.  Day,  27  111.  46;  Heartt  v.  Rhodes,  66  111.  351 ; 
Walsh  v.  Lennon,  98  111.  27,  38  Am.  Rep.  75; 
Hoodless  v.  Reid,  112  111.  105;  Belleville  Sav. 
Bank  v.  Borman,  124  111.  200;  Hercules  Iron 
Works  v.  Hummer,  49  111.  App.  598;  Davis, 
etc.,  Bldg.,  etc.,  Co.  v.  Montrose  Butter,  etc., 
Co.,  59  111.  App.  573;  Hallberg  v.  Brosseau,  64 
111.  App.  520,  1  Chicago  L.  J.  325 ;  Schumacher 
v.  Edward  P.  Allis  Co.,  70  111.  App.  556;  Hoyt 
v.  Hasse,  80  111.  App.  187 ;  Jansen  v.  Grimshaw, 
125  111.  468.  Compare  Ralston  u.  Wood,  15  111. 
159;  Smalley  v.  Edey,  19  111.  207;  White  v. 
Jones,  38  111.  159. 

Iowa.  —  Carlin  v.  Heller,  34  Iowa  256;  Ed- 
wards v.  Trulock,  37  Iowa  244;  Monroe  Bank 
v.  Gifford,  79  Iowa  300;  Dean  v.  Ridgeway, 
82  Iowa  757. 

Kansas.  —  Topeka  Capital  Co.  v.  Merriam, 
60  Kan.  397;  McCoy  v.  Hazlett,  14  Kan.  430; 
Shepard  v.  Allen.  16  Kan.  184;  Bradley  v. 
Harwi,  43  Kan.  314;  Bradbury  v.  Van  Pelt,  4 
Kan.  App.  571. 

Kentucky.  —  Kibbey  v.  Jones,  7  Bush  (Ky.) 
243;  Montague  v.  Bell  14  Ky.  L.  Rep.  890. 
Compare  Letcher  v.  Commonwealth  Bank,  1 
Dana  (Ky.)  84;  Stone  v.  McConnell,  1  Duv. 
(Ky.)  56. 

Louisiana.  —  Chambers  v.  Knapp,  48  La. 
Ann.  1 156. 

Maryland.  —  Morgan  v.  Bitzenberger,  3  Gill 
(Md.)  350;  Glenn  v.  Smith,  2  Gill  &  J.  (Md.) 
493,  20  Am.  Dec.  452;  Hurley  v.  Hollyday,  35 
Md.  469;  Wyman  v.  Rae,  n  Gill  &  J.  (Md.) 
416,  37  Am.  Dec.  70;  Patapsco  Ins.  Co.  v. 
Smith,  6  Har.  &  J.  (Md.)  166.  14  Am.  Dec.  268; 
Matthews  v.  Dare,  20  Md.  248;  Morrison  v. 
Welty,  18  Md.  169. 

Michigan.  —  Breitung  v.  Lindauer,  37  Mich. 
217;  Beecher  v.  Dacey,  45  Mich.  92:  Brown  v. 
Dunckel,  46  Mich.  29;  Lange  v.  Muskegon 
Booming  Co.,  63  Mich.  589;  McMorran  v. 
Murphy,  68  Mich.  246;  Dempsey  v.  Pforz- 
heimer,  86  Mich.  652;  Sarmiento  v.  The 
Catherine  C,  no  Mich.  120;  Germain  v. 
Central  Lumber  Co.,  116  Mich.  245.  Compare 
Tabor  v.  Michigan  Mut.  L.  Ins.  Co.,  44  Mich. 
324- 

Minnesota.  —  Devlin  v.  Chamberlin,  6  Minn. 
468;  Miller  v.  McCarly,  47  Minn.  321,  28  Am. 
St.  Rep.  375;  Washington  Slate  Co.  v.  Burdick, 
60  Minn.  270. 

Mississippi.  —  Bacon  v.  Ventress,  32  Miss. 
158;  Buckingham  v.  Walker,  48  Miss.  609; 
Starling  v.  Wyatt,  (Miss.  1900)  27  So.  Rep.  526. 
Compare  Lear  v.  Friedlander,  45  Miss.  559. 

Missouri.- — Steamboat  Charlotte  v.  Ham- 
mond, 9  Mo.  59,  43  Am.  Dec.  536;  McMurray 
v.  Taylor,  30  Mo.  263,  77  Am.  Dec.  611;  Citi- 
zens' Bank  v.  Carso-n,  32  Mo.  191 ;  Howard  v. 
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to  a  note  given  to  the  creditor  by  a  p; 

Jones,  33  Mo.  583;  Doebling  v.  Loos,  45  Mo. 
150;  Wiles  v.  Robinson,  80  Mo.  47;  Pupke  v. 
Churchill,  16  Mo.  App.  334;  Commiskey  v. 
McPike,  20  Mo.  App.  82;  Selby  v.  McCullough, 
26  Mo,  App.  66. 

New  Hampshire.  —  Clark  v.  Draper,  19  N.  H, 
419;  Coburn  v.  Odell,  30  N.  H.  540;  Moore  v. 
Fitz,  59  N.  H.  572;  Woodward  v.  Holmes,  67 
N.  H.  494.  See  also  JarTrey  v.  Cronish,  10 
N.  H.  505. 

Neiv  Jersey. — Coxe  v.  Hankinson,  1  N.  J. 
L.  99;  Martin  v.  Steele,  3  N.  J.  L.  290;  Wilson 
v.  Fisher,  5  N.J.  Eq.  493 ;  Corrigan  v.  Trenion 
Delaware  Falls  Co.,  7  N.  J.  Eq.  489'  Wildrick 
v.  Swain,  34  N.  J.  Eq.  167,  35  N.  J.  Eq.  326; 
Freeholders  v.  Thomas,  20  N.  J.  Eq.  39;  Hoyt 
v.  Hoyt,  16  N.  J.  L.  145;  Fry  v.  Patterson,  49 
N.  J.  L.  612. 

New  York.  —  Holmes  v.  D'Camp,  1  Johns. 
(N.  Y.)  34,  3  Am.  Dec  293;  Combs  v.  Bateman, 
10  Barb.  (N.  Y.)  573;  Tobey  v.  Barber,  5  Johns. 
(N.  Y  )  68,  4  Am  Dec  326;  Van  Eps  v.  Dillaye, 

6  Barb.  (N.  Y.)  244;  Meyer  v.  Huneke,  65  Barb. 
(N.  Y.)  304;  King  v.  Lowry,  20  Barb.  (N.  Y.) 
532;  Puinam  v.  Lewis,  8  Johns.  (N.  Y.)  389; 
Cole  v.  Sackett,  I  Hill  (N.  Y.)  516;  Pequeno 
v.  Taylor,  38  Barb.  (N.  Y.)  375;  East  River 
Bank  v.  Butterworth,  45  Barb.  (N.  Y.)  476.  30 
How.  Pr.  (N.  Y.)  444;  Schemerhorn  v.  Loines, 

7  Johns.  (N  Y.)  311;  Van  Ostrand  v.  Reed,  1 
Wend.  (N.  Y.)  424,  19  Am.  Dec.  529;  Mills  v. 
Fox,  4  E.  D.  Smith  (N.  Y.)  220;  Vernam  v. 
Harris,  1  Hun  (N.  Y.)45i,  3  Thomp.  &  C.  (N. 
Y.)  483;  Highland  Bank  v.  Dubois,  5  Den.  (N. 
Y.)  558;  Johnson  v.  Bank  of  North  America, 
5  Robt.  (N.  Y.)  554;  Gibson  v.  Toby,  53  Barb. 
(N.  Y.)  191;  Parrott  v.  Colby,  6  Hun  (N.  Y.) 
55,  affirmed  71  N.  Y.  597;  Tompkins  v.  Tomp- 
kins, (Supm.  Ct.  Gen.  T.)  34  N.  Y.  Supp.  1032, 
89  Hun  (N.  Y.)  608;  Winsted  Bank  v.  Webb, 
39  N.  Y.  325,  loo  Am.  Dec.  435;  Burdick  v. 
Green,  15  Johns.  (N.  Y.)  247;  Hughes  v. 
Wheeler,  8  Cow.  (N.  Y.)  77;  Tompkins  v.  Tomp- 
kins, (N.  Y.  1899)  52  N.  E.  Rep.  1126. 

North  Carolina.  —  Wilson  v.  Jennings,  4 
Dev.  L.  (15  N.  Car.)  90;  Dobbin  v.  Rex,  106 
N.  Car.  444. 

Ohio.  —  Merrick  v.  Boury,  4  Ohio  St.  67; 
Suttiff  v.  Atvvood,  15  Ohio  St.  186. 

Oregon. — Johnston  v.  Barrills,  27  Oregon 
251,  50  Am.  St.  Rep.  717. 

Pennsylvania.  —  Hays  v.  McClurg,  4  Watts 
(Pa.)  452;  Briggs  v.  Forrester,  2  VV.  N.  C.  (Pa.) 
483;  Lewis  v.  Manly,  2  Yeates  (Pa.)  200; 
Mason  v.  Wickersham,  4  W.  &  S.  (Pa.)  100; 
Kean  v.  Dufresne,  3  S.  &  R.  (Pa.)  233;  Hart 
*.  Boiler,  15  S.  &  R.  (Pa.)  162.  16  Am.  Dec. 
536;  Sutton  v.  The  Albatross,  1  Phila.  (Pa.) 
423,  10  Leg.  Int.  (Pa.)  10;  Johnson  v.  Hawkins, 
3  Del.  Co.  Rep.  (Pa.)  186;  Oliphant  v.  Church, 
19  Pa.  St.  318;  Bixler  v.  Lesh,  6  Pa.  Super.  Ct. 
459:  Brown  v.  Scott,  51  Pa.  St.  357;  Kearney 
v.  Clation  First  Nat.  Bank,  129  Pa.  St.  577; 
Levan  v.  Wilten,  135  Pa.  St.  6r;  Griffee  v. 
Grilfee,  173  Pa.  St.  434;  Berlin  Iron  Bridge 
Co.  v.  Bonta,  180  Pa.  St.  448,  40  W.  N.  C. 
(Pa.)  127. 

Rhode  Island.  —  Sweet  v.  James,  2  R.  I.  270; 
Wheeler  v.  Schroeder,  4  R.  I.  383;  Wilbur  v. 

Jernegan,  11  R.  I.  113;  Taylor  v.  Slater,  16  R. 
.  86. 


rt  of  several  or  joint  debtors;  1  or  the 

South  Carolina.  —  Fraser  v.  Hext,  2  Strobh. 
Eq.  (S.  Car.)  250;  Wardlaw  v.  Gray,  2  Hill  Eq. 
(S.  Car.)  644;  Fiske  v.  Judge,  2  Spears  L.  (S. 
Car.)  436,  42  Am.  Dec.  380;  Bryce  v.  Bowers, 
11  Rich.  Eq.  (S.  Car.)  41;  Johnson  v.  Clarke, 
15  S.  Car.  80;  National  Bank  v.  Gunhouse,  17 
S.  Car.  489;  Sullivan  v.  Sullivan  Mfg.  Co.,  24 
S.  Car.  347. 

South  Dakota.  —  Baker  v.  Baker,  2  S.  Dak. 
261,  39  Am.  St.  Rep.  776. 

Texas.  —  Wright  v.  Wooters,  46  Tex.  380; 
McGuire  v.  Bidwell,  64  Tex.  43;  Otto  v.  Halff, 
89  Tex.  384,  59  Am.  St.  Rep.  56. 

Utah.  —  Heath  v.  White,  3  Utah  474. 

Virginia.  —  M'Guire  v.  Gadsby,  3  Call  (Va.) 
234;  Morriss  v.  Harvey,  75  Va.  726. 

West  Virginia.  —  Merchants  Nat.  Bank  v. 
Good,  21  W.  Va.  455;  Hornbrooks  v.  Lucas, 
24  W.  Va.  493,  49  Am.  Rep.  277;  Cushwa  v. 
Improvement  Loan,  etc.,  Assoc.,  45  W.  Va. 
490. 

Wisconsin.  —  Blunt  v.  Walker,  11  Wis.  334, 
78  Am.  Dec.  709;  Ford  v.  Mitchell,  15  Wis. 
304;  Eastman  v.  Porter,  14  Wis.  39;  Webster 
v.  Stadden,  14  Wis.  277;  Paine  v.  Yoorhees, 
26  Wis.  522;  Aultrnan  v.  Jett,  42  Wis.  488; 
Aultman,  etc.,  Co.  v.  Hetherington,  42  Wis. 
622;  Matteson  v.  Ellsworth,  33  Wis.  488,  14 
Am.  Rep.  766;  Stanton  v.  Caffee,  58  Wis.  261; 
Nash  v.  Meggett,  89  Wis.  486. 

Compare  Covle  v.  Hill,  19  D.  C.  72. 

If  Several  Promissory  Notes  Be  Given  for  a 
Larger  One,  they  are  no  satisfaction  unless 
accepted  as  payment;  and,  therefore,  suit  may 
be  brought  on  the  larger  one.  M'Guire  v. 
Gadsby,  3  Call  (Va.)  234. 

1.  Note  of  Part  of  Debtors  —  United  States.  — 
The  Batque  Chusan,  2  Story  (U.  S.)  455;  Re 
Clap,  2  Lowell  (U.  S.)  230. 

Alabama.  —  Myalts  v.  Bell  41  Ala.  222. 

California.  —  Dellapiazza  v.  Foley,  112  Cal. 
380. 

Colorado.  —  Pueblo  First  Nat.  Bank  v.  New- 
ton, 10  Colo.  161. 

Connecticut.  ■ —  Fairchild  7\  Holly,  10  Conn. 
477;  Parker  v.  Canfield,  37  Conn.  271. 

Georgia.  —  Norton  v.  Paragon  Oil  Can  Co., 
98  Ga.  468. 

Illinois.  —  Rayburn  v.  Day,  27  111.  46;  Belle- 
ville Sav.  Bank  v.  Bornman,  124  111.  200. 

Iowa.  —  McLaren  v.  Hall,  26  Iowa  297. 

A"ansas.  —  Medberry  v.  Soper,  17  Kan.  369. 

Kentucky.  —  Sneed  v.  Wiester,  2  A.  K.  Marsh. 
(Ky  )  277. 

Maryland.  —  Clopper  </.  Union  Rank,  7  Har. 
&  J.  (Md.)  92,  16  Am.  Dec.  294;  Yates  v. 
Donaldson,  5  Md.  3S9,  61  Am.  Dec.  283. 

Michigan.  —  Adler  v.  Foster,  39  Mich.  87; 
Goodspeed  v.  South  Bend  Chilled  Plow  Co.,  45 
Mich.  237. 

Mississippi.  —  Keerl  v.  Bridgers.  10  Smed. 
&  M.  (Miss  )  612;   Clopton  v.  Matheny,  48 

Miss.  285. 

Missouri.  —  Reyburn  v.  Mitchell,  106  Mo. 
365,  27  Am.  St.  Rep.  350;  Howard  v.  Shirley, 
75  Mo.  App.  150. 

Nebraska.  —  Young  v.  Hibbs,  5  Neb.  433. 

Ne'cV  Hampshire. — Johnson  r\  Cleaves,  15 
N.  H.  332;  Smith  v.  Smith,  27  N.  H.  244; 
Thompson  v.  Briggs,  2S  N.  H.  40. 

New  York. — Schemerhorn  v.  Loines,  7  Johns. 
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note  of  a  third  person ;  1  or  a  note  gi 

(N.  Y.)  311;  Muldon  v.  Whitlock,  1  Cow.  (N. 
Y.)  290,  13  Am.  Dec.  533;  Higgins  v.  Packard, 
2  Hall  (N.  Y.)  547;  Smith  v.  Rogers,  17  Johns. 
(N.  Y  )  340;  Herring  v.  Sanger,  t  Johns.  Cas. 
(N.  Y.)  71;  Van  Eps  v.  Dillaye,  6  Barb.  (N.  Y.) 
244;  East  River  Hank  v.  Butterworth,  45  Barb. 
(N.  Y.)  476;  Bates  v.  Rosekrans,  37  N.  Y.  409, 

4  Abb.  Pr.  N.  S.  (N.  Y.)  276,  affirming  (Supm. 
Ct.  Gen.  T.)  23  How.  Pr.  (N.  Y.)  08;  Claflin  v. 
Ostrom,  54  N.  Y.  581.  Compare  Frisbie  v. 
Lamed,  21  Wend.  (N.  Y.)  450;  Borst  v.  Bovee, 

5  Hill  (N.  Y.)  219. 

Ohio.  —  Horsey  v.  Heath,  5  Ohio  357;  Crum- 
baugh  v.  Kugler,  3  Ohio  St.  544;  Leach  v. 
Church,  15  Ohio  St.  169;  McKee  v.  Hamilton, 
33  Ohio  St.  7;  Keating  v.  Sherlock,  1  Cine. 
Super.  Ct.  257;  Hilpert  v.  Kinsinger,  6  Ohio 
Dec.  (Reprint)  876,  8  Am.  L.  Rec.  565. 

Pennsylvania.  —  Davis's  Estate,  5  Whan. 
(Pa.)  530,  34  Am.  Dec.  574;  Bowers  v.  Still,  49 
Pa.  St.  65;  Schollenberger  v.  Seldonridge,  49 
Pa.  St.  83. 

Rhode  [stand.  —  Nightingale  v.  Chafee,  11 
R.  [.  629,  23  Am.  Rep.  531. 

South  Carolina.  —  Kaphan  v.  Ryan,  16  S. 
Car.  352. 

South  Dakota. — Grissel  v.  Woonsocket  Bank, 
12  S.  Dak.  93. 

Tennessee.  —  Nichols  v.  Cheairs,  4  Sneed 
(Tenn.)  229. 

Texas.  —  White  v.  Boone,  71  Tex.  712. 

West  Virginia.  —  Feamster  v.  Withrow,  12 
W.  Va.  61 1:  Hoge  v.  Vintroux,  21  W.  Va.  1; 
Merchants  Nai .  Bank  v.  Good,  21  W.  Va.  455. 

Wisconsin.  —  Hoeflinger  v.  Wells,  47  Wis. 
628. 

Canada.  —  Booth  v.  Ridley,  8  U.  C.  C.  P.  464; 
Carruthers  v.  Ardagh,  20  Grant  Ch.  (U.  C.) 
579 

1.  Note  of  Third  Person  —  England.  —  Kears- 
lake  v.  Morgan,  5  T.  R.  513;  Saver  v.  Wag- 
staff,  5  Beav.  415,  8  Jur.  1083.  13  L.  J.  Ch.  161. 

Canada. — Patterson  v.  McDougall  Distilling 
Co.,  26  Nova  Scotia  209. 

United  States.  —  Maze  v.  Miller,  1  Wash.  (U. 
S.)  328;  Peter  v.  Beverly,  10  Pet.  (U.  S.)  532. 

Alabama.  — Crocket  v.  Trotter,  I  Siew.  &  P. 
(Ala.)  446;  Abercrombie  v.  Mosely,  9  Port 
(Ala.)  145;  Fulford  v.  Johnson,  15  Ala.  385; 
Powell  v.  Henry,  27  Ala.  612;  Fickling  v. 
Brewer,  38  Ala  685. 

Arkansas.  —  Malpas  v.  Lowenstine,  46  Ark. 
552. 

California.  —  Griffith  v.  Grogan,  12  Cal.  317; 
Crary  v.  Bowers,  20  Cal.  85;  Welch  v.  Ailing- 
ton,  23  Cal.  322. 

Colorado.  —  Denver  Brewing  Co.  v.  Barets, 
9  Colo.  App.  341 ;  Zook  v.  Odle,  3  Colo.  App.  87. 

Connecticut.  —  Bartsch  v.  Auvater,  1  Conn. 
409;  Stebbins  v.  Kellogg,  5  Conn.  265;  Free- 
man v.  Benedict,  37  Conn.  563;  Merrill  v. 
Kenyon.  48  Conn.  320. 

Georgia.  —  Bjtts  v.  Culhbertson,  6  Ga.  166; 
Wylly  v.  Collins,  9  Ga.  223,  Weaver  v.  Nixon, 
69  Ga.  699;  Keller  v.  Singleton.  69  Ga.  703; 
Lyons  v.  Planters'  Loan,  etc.,  Bank,  86  Ga.  485. 

Illinois.  —  Wilhelm  v.  Schmidt,  84  HI.  183; 
Cheltenham  Stone,  etc.,  Co.  v.  Gates  Iron 
Works,  23  111.  App.  635,  affirmed  124  111.  623; 
Chicago  Times  Co.  v.  Benedict,  37  111.  App. 
250;  Medley  v.  Specker,  58  111.  App.  157;  Cor- 


n  on  which  both  the  debtor  or  a  part 

rigan  v.  Reilly,  64  III.  App.  531,  1  Chicago  L. 
J-  532- 

Iowa.  —  Kephart  v.  Butcher,  17  Iowa  240, 
Hardin  v.  Branner,  25  Iowa  364;  Huse  v.  Mr- 
Daniel,  33  Iowa  406;  Shadbolt  v.  Shaw,  40 
Iowa  583;  Hannawalt  v.  Equitable  L.  Assur. 
Soc,  102  Iowa  667;  Kruse  v.  Sciffert,  etc., 
Lumber  Co.,  108  Iowa  352. 

Kentucky.  —  Jarman  v.  Davis,  4  T.  B.  Mon. 
(Ky.)  us.' 

Maryland. — Glenn  v.  Smith,  2  Gill  &  J. 
(Md.)  493,  20  Am.  Dec.  452;  Berry  v.  Griffin, 
10  Md.  27,  69  Am.  Dec  123;  Miller  v.  Palmer, 
58  Md.  451;  Chapman  v.  Smoot,  66  Md.  8; 
Sebastian  May  Co.  v.  Codd,  77  Md.  293. 

Michigan.  —  Gardner  v.  Gorham,  1  Dougl. 
(Mich.)  507;  Mason  v.  Warner,  43  Mich.  439; 
Tiffany  v.  Glasgow,  82  Mich.  266;  Sheldon 
Axle  Co.  v.  Scofield,  85  Mich.  177;  Gillett  v. 
Knowles,  108  Mich.  602.  Compare  Sears  v. 
Smith,  2  Mich.  243;  Michigan  Mut.  L.  Ins. 
Co.  v.  Bowes,  42  Mich.  19. 

Minnesota.  ■ — Combination  Steel,  etc.,  Co.  v. 
St.  Paul  City  R.  Co.,  47  Minn.  207. 

Mississippi.- — Guion  v.  Doherty,  43  Miss. 
538;  Lear  v.  Friedlander,  45  Miss.  559;  Yerger 
v.  Foote,  48  Miss.  62:  Partee  v.  Bedford,  51 
Miss.  84. 

Missouri.  —  Appleton  v.  Kennon,  19  Mo.  637; 
Citizens'  Bank  v.  Carson,  32  Mo.  igi;  Johnson 
v.  Scott,  34  Mo.  129;  O' Bryan  v.  Jones,  38 
Mo.  App.  90;  State  v.  Wagers,  47  Mo.  App. 
431;  Ames  Packing,  etc..  Co.  v.  Tucker,  8  Mo. 
App.  95- 

New  Hampshire.  —  Randlet  v.  Herren,  20  N. 
H.  102;  Wilson  v.  Hanson,  20  N.  H.  375; 
Whitcher  v.  Dexter,  61  N.  H.  91;  Hartshorn 
v.  Hartshorn,  67  N.  H.  163.  Compare  Wright 
v.  First  Crockery  Ware  Co.,  1  N.  H.  281,  8 
Am.  Dec.  68. 

New  Jersey.  —  Ayres  v.  Van  Lieu,  5  N.  J.  L. 
881,  Freeholders  v.  Thomas,  20  N.  J.  Eq.  39; 
Caldwell  v.  Fi field,  24  N.  J.  L.  150;  Joslin  v. 
Giese,  59  N.  J.  L.  130;  Shipman  v.  Cook,  16  N. 
J.  Eq.  251;  American  Brick,  etc.,  Co.  v.  Drink- 
house,  59  N.  J.  L.  462. 

New  York.  —  Tobey  v.  Barber,  5  Johns.  (N. 
Y.)  68,  4  Am.  Dec.  326;  Johnson  v.  Weed,  9 
Johns.  (N.  Y.)  310,  6  Am.  Dec.  279;  Monroe  v. 
Hoff,  5  Den.  (N.  Y.)  360;  Vail  v.  Foster,  4  N. 
Y.  312;  Elwood  v.  Deifendorf,  5  Barb.  (N.  Y.) 
398;  Crane  v.  McDonald,  45  Barb.  (N.  Y.)  354; 
Rathbone  v.  Tucker,  18  Wend.  (N.  Y.)  175; 
Davis  v.  Allen,  3  N.  Y.  168;  Duden  v. 
Waitzfelder.  (Supm.  Ct.)  2  Abb.  N.  Cas. 
(N.  Y.)  295;  Allen  v.  Bantel,  2  Thomp.  & 
C.  (N.  Y.)  342;  Higby  v.  New  York,  etc.,  R. 
Co.,  3  Bosw.  (N.  Y.)  497,  7  Abb.  Pr.  (N.  Y.)  259; 
Purchase  v.  Mattison,  3  Bosw.  (N.  Y.)  310; 
Francia  v.  Del  Banco,  2  Duer  (N.  Y.)  133; 
Glenn  v.  Burrows,  37  Hun  (N.  Y.)  602;  Gibson 
v.  Tobey,  46  N.  Y.  637,  7  Am.  Rep.  397;  Smith 
v.  Ryan,  66  N.  Y.  352,  23  Am.  Rep.  60,  affirm- 
ing 39  N.  Y.  Super.  Ct.  489;  Tallman  v. 
Sprague,  60  N.  Y.  Super.  Ct.  425. 

ATorth  Carolina.  —  Piedmont  Bank  v.  Wilson, 
124  N.  Car.  561. 

Ohio.  —  Merrick  v.  Boury,  4  Ohio  St.  60. 

Pennsylvania.  —  Reid  v.  Morrison,  2  W.  &  S. 
(Pa.)40i;  Benjamin's  Estate.  1  Luz.  Leg.  Reg. 
(Pa.)  375;  Martin  v.  Pennock,  2  Pa  St.  376; 
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of  joint  debtors  and  third  persons  are  liable.1 

Note  Including  other  indebtedness.  —  The  fact  that  a  note  given  for  a  pre-existing 
debt  includes  also  another  indebtedness  of  later  date  will  not  render  the  note 
operative  as  a  payment  in  the  absence  of  agreement.2 

Part  Payment  in  Cash  —  Note  for  Balance.  —  So  also  the  fact  that  part  of  the  pre- 
existing indebtedness  is  paid  in  cash,  and  a  note  is  given  for  the  balance,  does 
not  render  such  note  an  absolute  payment  in  the  absence  of  agreement.3 

Note  Secured  by  Mortgage.  —  Similarly,  the  fact  that  the  note  received  by  the 
creditor  was  secured  by  a  mortgage  will  not  render  it  operative  as  an  absolute 
payment  of  the  indebtedness  unless  it  was  so  agreed.4 

Where  a  Note  under  Seal  is  taken  for  a  simple  contract  debt,  such  note,  being 
of  higher  dignity  than  the  pre-existing  debt,  will  prima  facie  operate  as  a 
payment.* 

Note  of  Debtor  to  Third  Person.  —  So  also  when  a  debtor  at  the  request  of  his 
creditor  executes  his  note  to  a  third  person,  such  note  is,  it  seems,  prima 
facie  a  payment.0 

(b)  Contemporaneous  Debt.  —  The  rule  that  the  acceptance  of  a  note  does  not 
operate  as  payment  in  the  absence  of  an  agreement  that  it  shall  have  such 
effect  has  been  applied  where  the  note  was  taken  for  a  contemporaneous 
indebtedness.7  Thus,  in  the  case  of  a  sale  where  the  note  was  given  at  the 
time  of  the  delivery  of  the  goods  sold,  it  will  not  operate  as  payment  in  the 
absence  of  agreement,8  especially  when  the  note  is  that  of  a  third  person, 


Holmes  v.  Briggs,  25  W.  N.  C.  (Pa.)  255,  131 
Pa.  St.  233,  17  Am.  St.  Rep.  804,  20  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  301,  47  Leg.  Int.  (Pa.)  188, 
18  Wash.  L.  Rep.  310;  Nace  v.  Hartman,  3 
Pa.  Super.  Ct.  203;  Bank  r.  Chaney,  10  W.  N. 
C.  (Pa.)  137;  Stahr  v.  Brewer,  5  Northam.  Co. 
Rep.  (Pa.)  374;  Hunter  v.  Moul,  98  Pa.  St.  13, 
V2  Am.  Rep.  610;  Shepherd  v.  Busch,  154  Pa. 
St.  149,  35  Am.  St.  Rep.  815;  Collins  v.  Busch, 
191  Pa.  St.  549  Compare  Plankinson  v.  Cave, 
2  Yeales  (Pa.)  370;  Van  Haagen  Soap  Mfg. 
Co.'s  Assigned  Estate,  8  Pa.  Co.  Ct.  84. 

South  Carolina.  —  Barrelli  r.  Brown,  I  Mc- 
Cord  L.  (S.  Car.)  449,  10  Am.  Dec.  683. 

Tennessee. —  Perry  v.  Williamson,  (Tenn. 
1900)  56  S.  W.  Rep.  826.  Compare  Union  Bank 
v.  Smiser,  1  Sneed  (Tenn.)  501. 

Texas.  —  Gray  v.  McFarland,  29  Tex.  169. 

West  Virginia.  —  Hess  v.  Dille,  23  W.  Va. 
go;  Cushwa  v.  Improvement,  Loan,  etc., 
Assoc.,  45  W.  Va.  490. 

Wisconsin.  —  Lindsey  v.  McClelland,  18  Wis. 
481,  86  Am.  Dec.  786;  Matteson  v.  Ellsworth, 
33  Wis.  488,  14  Am.  Rep  766;  Marschuetz  v. 
Wright,  50  Wis.  175;  Willow  River  Lumber 
Co.  v.  Luger  Furniture  Co.,  102  Wis.  636. 

1.  Savings,  etc.,  Soc.  v.  Burnett.  106  Cal. 
514;  Freeman  v.  Benedict,  37  Conn.  561;  Archi- 
bald v.  Argall,  53  111.  307;  Flower  v.  Elwood, 
66  111.  438;  Kephart  v.  Butcher,  17  Iowa  240; 
Monroe  Bank  v.  Gifford,  79  Iowa  300:  Powell 
v.  Blow,  34  Mo.  485;  Sturdevant  Bank  v. 
Peterman,  21  Mo.  App.  512;  Mcllhenny  v. 
Binz,  80  Tex.  r,  26  Am.  St.  Rep.  705;  Tones 
v.  Johnson,  3  W.  &  S.  (Pa.)  276,  38  Am.  Dec.  760; 
Tarns  v.  Hitner,  9  Pa.  St.  441;  Stephenson  :\ 
Rice,  12  W.  Va.  575.  Compare  Commonwealth 
Bank  v.  Ray,  7  J.  J.  Marsh.  (Kv.)  272. 

2.  Kibbev  v.  lones,  7  Bush  (Ky.)  244. 

3.  Part  Payment  in  Cash  —  Note  for  Balance.  — 
Hanson  v.  Tarbox.  47  Minn.  433;  O'Bryan  v. 
Jones,  38  Mo.  App.  90;  Shotwell  v.  Munroe, 
42   Mo.  App.  669;  Schmidt   v.  Livingston, 


(Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.)  554;  Moss 
v.  Shannon,  1  Hilt.  (N.  Y.)  175;  Shepherd  v. 
Busch,  154  Pa.  St.  149,  35  Am.  St.  Rep.  815, 
32  W.  N.  C.  (Pa.)  179. 

4.  Note  Secured  by  Mortgage.  —  Rayburn  v. 
Day,  27  111.  46;  Baker  v.  Baker,  2  S.  Dak.  261, 
39  Am.  St.  Rep.  776;  Wright  v.  Wooters,  46 
Tex.  380;  Blunt  v.  Walker,  11  Wis.  334,  78 
Am.  Dec.  709. 

6.  Note  under  Seal.  —  Rayburn  v.  Day,  27  111. 
46;  Mills  v.  Starr,  2  Bailey  L.  (S.  Car.)  350; 
Chalmers  v.  Turnipseed,  21  S.  Car.  126.  Com- 
pare Walsh  v.  Lennon,  98  111.  27,  38  Am.  Rep. 
75;  McKee  v.  Hamilton,  33  Ohio  St.  7. 

The  Sealed  Note  of  Two  Partners  will  be 
deemed,  ordinarily,  to  operate  as  an  extin- 
guishment of  a  note  before  given  by  the  firm. 
Chalmers  v.  Turnipseed,  21  S.  Car.  126. 

6.  Note  of  Debtor  to  Third  Person.  —  Sm alley 
v.  Edey,  19  111.  207;  Shinkle  v.  Ripley  First 
Nat.  Bank,  22  Ohio  St.  516.  See  also  Linne 
v.  Forrestal,  51  Minn.  249.  Compare  Hughes 
v.  Israel,  73  Mo.  538. 

7.  Contemporaneous  Debt.  —  Clark  v.  Young, 
1  Cranch  (U.  S.)  181 ;  Chicago  Times  Co.  v. 
Benedict,  37  111.  App.  250;  Patapsco  Ins.  Co. 
v.  Smith.  6  Har.  &  J.  (Md.)  166,  14  Am.  Dec. 
268;  Bertiaux  v.  Dillon,  20  Mo.  App.  603; 
Hoeflinger  v.  Wells,  47  Wis.  628.  See  also 
Huse  v.  McDaniel,  33  Iowa  406.  Compare 
Shaw  v.  Republic  L.  Ins.  Co.,  69  N.  Y.  286; 
Van  Haagen  Soap  Mfg.  Co.'s  Estate,  141  Pa. 
St.  214,  affirming  8  Pa.  Co.  Ct.  84;  Ford 
Mitchell,  15  Wis  304. 

8.  Note  for  Price  of  Goods  Sold.  —  Goodwin  v. 
Coates,  1  M.  &  Rob.  221;  Owenson  v.  Morse, 
7  T.  R.  60;  Bill  r.  Porter,  g  Conn.  30;  Merrill 
v.  Kenyon,  48  Conn.  320;  Keller  v.  Singleton, 
69  Ga.  703;  Carlin  v.  Heller,  34  Iowa  256; 
Wyman  v.  Rae,  11  Gill  &  J.  (Md.)  416,  37  Am. 
Dec.  70;  Hall  v.  Richardson,  16  Md.  396:  Se- 
bastian May  Co.  v.  Codd,  77  Md.  293;  Gardner 
v.  Gorham,  1  Dougl.  (Mich.)  507;  Beriiaux  v. 
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and  the  buyer  indorses  it  or  guarantees  the  payment.1  In  a  number  of  cases, 
however,  when  the  note  of  a  third  person,  unindorsed  by  the  purchaser,  is 
given  for  the  price  of  goods  sold,  at  the  time  of  sale,  it  is  held  that  such  note 
is  taken  prima  facie  as  payment  so  as  to  discharge  the  purchaser  from  further 
liability  for  the  price.* 

(2)  Minority  Doctrine.  —  In  a  few  jurisdictions  it  is  held  that  where  a 
negotiable  promissory  note,  whether  of  the  debtor,3  or  of  one  or  more  joint 
debtors,*  or  of  one  or  more  of  the  original  debtors  together  with  third  per- 


Dillon,  20  Mo.  App.  603;  O'Bryan  v.  Jones,  38 
Mo.  App.  90;  Johnson  v.  Cleaves,  15  N.  H. 
332;  Whitney  v.  Goin,  20  N.  H.  354.  See  also 
Dougherty  v.  Bash,  167  Pa.  St.  429. 

1.  Whitney  v.  Goin,  20  N.  H.  354;  Allen  v. 
Baniel,  2  Thomp.  &  C.  (N.  Y.)  342;  Butler  v. 
Haight,  8  Wend.  (N.  Y.)  535;  Monroe  v.  Hoff, 

5  Den.  (N.  Y.)  360;  Shriner  v.  Keller,  25  Pa.  St. 
61;  Ford  v.  Mitchell,  15  Wis.  304.  Compare 
M.mning  v.  Lyon,  70  Hun  (N.  Y.)  345. 

2.  Note  of  Third  Person  —  Minnesota.  —  Devlin 
v.  Chamblin,  6  Minn.  468. 

Mississippi.  —  Partee  v.  Bedford,  51  Miss  84. 

New  Hampshire.  —  Wright  v.  First  Crockery 
Ware  Co.,  i"N.  H.  281,  8  Am.  Dec.  68. 

New  York.  —  Ferdon  v.  Jones,  2  E.  D.  Smith 
(N.  Y.)  106;  Rew  p.  Barber,  3  Cow.  (N.  Y.) 
272;  Sigler  v.  Smith,  4  E.  D.  Smith  (N.  Y.)  280; 
Khkham  v.  Bank  of  America,  26  N.  Y.  App. 
Div.  no;  Noel  v.  Murray,  13  N.  Y.  167,  affirm- 
ing 1  Duer  (N.  Y.)  385;  Darnall  v.  Morehouse, 

45  N.  Y.  64,  reversing  (Buffalo  Super.  Ct.)  36 
How.  Pr.  (N.  Y.)  511;  Cole  v.  Sackett,  1  Hill 
(N.  Y.)  516;  Youngs  v.  Stahelin,  34  N.  Y.  258: 
Manning  v.  Lyon,  70  Hun  (N.  Y.)  345;  Allen 
v.  Bantel,  2  Thomp.  &  C.  (N.  Y.)342;  Williams 
v.  Aylesworth,  (Supm.  Ct.  Gen.  T.)  7  N.  Y. 
Supp.  in,  8  N.  Y.  Supp.  113;  Gibson  v.  Tobey, 

46  N.  Y.  637,  7  Am.  Rep.  397;  Whitbeck  v. 
Van  Ness,  11  Johns.  (N.  Y.)  409,  6  Am.  Dec. 
383;  Breed  v.  Cook,  15  Johns.  (N.  Y.)  241; 
Hall  v.  Stevens,  116  N.  Y.  201.  See  also 
Strauss  z:  Trotter,  (C.  PI.  Gen.  T.)  6  Misc.  (N. 
Y.)  77;  Rew  v.  Barber,  3  Cow.  (N.  Y.)  272. 
Compare  Johnson  v.  Weed,  9  Johns.  (N.  Y.)  310, 

6  Am.  Dec.  279. 

North  Carolina.  —  Long  v.  Spruill,  7  Jones 
L.  (52  N.  Car.)  96. 

Wisconsin.  —  Ford  v.  Mitchell,  15  Wis.  304; 
Challoner  v.  Boyington,  83  Wis.  399,  91  Wis. 
27.    Compare  Hoefiinger  v.  Wells,  47  Wis.  628. 

Of  course,  if  the  creditor  at  the  time  of  the 
creation  of  the  indebtedness  agrees  to  receive 
the  note  of  a  third  person  as  payment,  it  will 
so  operate,  and  on  default  in  the  payment  of 
the  note,  no  recovery  can  be  had  for  the  pur- 
chase price  from  the  buyer.  Johnson?'.  Weed, 
g  Johns.  (N.  Y.)  310,  6  Am.  Dec.  279;  Breed  v. 
Cook,  15  Johns.  (N.  Y.)  241;  Hyde  v.  Paige,  9 
Barb.  (N.  Y.)  150:  Ferdon  v.  Jones,  2  E.  D. 
Smith  (N.  Y.)  106;  Wise  v.  Chase,  44  N.  Y.  337, 
reversing  3  Robt.  (N.  Y.)  35;  Symington  v. 
M'Lin.  1  Dev.  &  B.  L.  (18  N.  Car.)  291. 

And  on  the  other  hand,  if  the  note  is  only 
taken  as  conditional  payment,  the  creditor 
may  on  default  in  its  payment  recover  the 
purchase  price  from  the  buyer.  Torry  v. 
Hadley,  27  Barb.  (N.  Y.)  192;  Noel  v.  Murray, 
13  N.  Y.  167;  Youngs  v.  Stahelin,  34  N.  Y. 
258;  Hoefiinger  v.  Wells.  47  Wis.  628. 

3.  Minority  Kule  —  Note  of  Debtor  —  Indiana. 
—  Nixon  v.  Beard,   111  Ind.   137;  Alford  v. 


Baker,  53  Ind.  279;  Maxwell  v.  Day,  45  Ind. 
509;  Hill  v.  Sloan,  59  Ind.  181;  White  v.  Carl- 
ton, 52  Ind.  371 ;  Smith  v.  Bettger,  68  Ind.  254, 
34  Am.  Rep.  256;  Schneider  v.  Kolthoff,  59 
Ind.  568;  Teal  v.  Spangler,  72  Ind.  380;  Krut- 
si tiger  v.  Brown,  72  Ind.  466 ;  Weston  v.  Wiley, 
78  Ind.  54;  Thompson  v.  Peck,  115  Ind.  512; 
Mason  v.  Douglas,  6  Ind.  App.  558;  Davis, 
etc.,  Bldg.,  etc.,  Co.  v.  Vice,  15  Ind.  App.  117; 
Bradwav  v.  Groenendyke.  153  Ind.  508.  Com^ 
pare  Goble  v.  Gale,  7  Blackf.  (Ind.)  218,  41  Am. 
Dec.  219;  Millikin  v.  Armstrong,  17  Ind.  456; 
Sinton  v.  Steamboat  R.  R.  Roberts,  46  Ind.  476. 

Maine.  —  Newall  v.  Hussey,  18  Me.  249,  36 
Am.  Dec.  717;  Perrin  v.  Keene,  19  Me.  355, 
36  Am.  Dec.  759;  Greenleaf  v.  Hill  31  Me.  562; 
Langley  v.  Bartlett,  33  Me.  477;  Rawson  v. 
Piper,  34  Me.  98;  Fowler  v.  Ludwig,  34  Me. 
455;  Milliken  v.  Whitehouse,  49  Me.  527;  Ward 
v.  Bourne,  56  Me.  161;  Mehan  v.  Thompson, 
71  Me.  492;  Bunker  v.  Barron,  79  Me.  62,  I 
Am.  St.  Rep.  282;  Snow  v.  Foster,  79  Me. 
558. 

Massachusetts.  —  Ilsley  v.  Jewett,  2  Met. 
(Mass.)  168;  Cornwall  v.  Gould,  4  Pick.  (Mass.) 
444;  Huse  v.  Alexander,  2  Met.  (Mass.)  157; 
Taft  v.  Boyd,  13  Allen  (Mass.)  84;  Adams 
v.  Jenkins,  16  Gray  (Mass.)  146;  Fairbanks  v. 
Blackington,  9  Pick.  (Mass.)  93;  Maneely  v. 
M'Gee,  6  Mass.  143,  4  Am.  Dec.  105;  Goode- 
now  v.  Tyler,  7  Mass.  45,  5  Am.  Dec.  22; 
Chapman  v.  Durant,  10  Mass.  47;  Johnson  v. 
Johnson,  n  Mass.  362;  Fowler  v.  Bush,  21 
Pick.  (Mass.)  230;  Canfield  v.  Ives,  18  Pick. 
(Mass.)  253;  Scott  v.  Ray,  18  Pick.  (Mass.)  360; 
Draper  v.  Saxton,  118  Mass.  427;  O'Conner  v. 
Hurley,  147  Mass.  145;  Stevens  v.  Wiley,  165 
Mass.  402.  Compare  Stevens  v.  Lincoln,  7  Mel. 
(Mass  )  525. 

Ve?-mont. — Curtis  v.  Ingham,  2  Vt.  287 
Hutchins  v.  Olcutt,  4  Vt.  549,  24  Am.  Dec.  634; 
Beckwith  v.  Houghton,  n  Vt.  602;  Lazell  v. 
Lazell,  12  Vt.  443,  36  Am.  Dec.  352;  Torrey  v. 
Baxter,  13  Vt.  452;  Farr  v.  Stevens,  26  Vt.  299; 
Collamer  v.  Langdon,  29  Vt.  32;  Wait  v. 
Brewster,  31  Vt.  516;  Wemet  v.  Missisquoi 
Lime  Co.,  46  Vt.  460;  Hadley  v.  Bordo,  62  Vt. 
285.     Compare  Torrey  v.  Baxter,  13  Vt.  452. 

4.  Note  of  Part  of  Debtors  —  Indiana.  —  Max- 
well v.  Day,  45  Ind.  509;  Lingenfelser  v. 
Simon,  49  Ind.  82;  Nixon  v.  Beard,  in  Ind. 
137.  Compare  Tyner  v.  Stoops,  11  Ind.  22,  71 
Am.  Dec.  341;  Hill  v.  Sleeper,  58  Ind.  221. 

Maine.  —  Paine  v.  Dwinel,  53  Me.  52,  87  Am. 
Dec.  533. 

Massachusetts.  —  Butts  v.  Dean,  2  Met. 
(Mass.)  76,  35  Am.  Dec.  389;  Doolittle  v. 
Dwight,  2  Met.  (Mass.)  561 ;  Huse  v.  Alexan- 
der, 2  Met.  (Mass.)  157;  Apthorp  v.  Shepard. 
Quincy  (Mass.)  298,  1  Am.  Dec.  6;  Maneely  v. 
M'Gee,  6  Mass.  143,  4  Am.  Dec.  105;  Chapman 
v.  Durant,  10  Mass.  47;  Amos  v.  Bennett,  125 
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sons,1  or  of  a  third  person,2  is  given  for  a  general  pre-existing  simple  contract 
indebtedness,  the  law  will  presume  prima  facie  that  the  note  was  taken  in 
payment  of  such  indebtedness. 

Rebutting  Presumption.  —  This  presumption  is  not  conclusive,  and  may  be 
rebutted  by  showing  that  it  was  not  the  intention  of  the  parties  that  the  note 
should  operate  as  payment ;  3  and  the  fact  that  should  it  operate  as  payment  it 
would  deprive  the  creditor  of  the  substantial  benefit  of  some  security  for  the 
payment  of  the  pre-existing  indebtedness,  has  a  strong  tendency  and  may 
even  be  sufficient  to  show  that  it  was  not  the  intention  to  accept  the  note  as 
payment.4  So  also  where  pre-existing  indebtedness  is  evidenced  by  written 
instruments  which  are  retained  by  the  creditor  upon  receipt  of  a  negotiable 
note,  the  presumption  that  the  note  was  received  in  payment  of  such  pre- 
existing indebtedness  does  not  arise.5 

Non-negotiable  Note.  —  Where  a  non-negotiable  note  is  given  for  a  pre-exist- 
ing indebtedness,  the  presumption  does  not  arise  that  it  was  taken  in 
payment.6 


Mass.  120.  Compare  Pateshall  v.  Apthorp, 
Quincy  (Mass.)  179,  1  Am.  Dec.  3. 

Vermont.  —  Stephens  v.  Thompson,  28  Vt. 
77;  Wait  v.  Brewster,  31  Vt.  516. 

1.  Huse  v.  Alexander,  2  Met.  (Mass.)  157; 
Abbott  v.  Upton,  19  Pick.  (Mass.  434. 

2.  Note  of  Third  Person.  —  Miller  v.  Neihaus, 
51  Ind.  401;  Smith  a.  Bettger,  68  Ind.  254,  34 
Am.  Rep.  256;  Mason  v.  Douglas,  6  Ind.  App. 
558;  Bradway  v.  Groenendy ke,  153  Ind.  508. 
Compare  Stevens  z:  Anderson,  30  Ind.  391; 
Tyner  r  Stoops,  n  Fnd.  22,  71  Am.  Dec.  341; 
Hill  v.  Sleeper,  58  Ind.  221. 

Maine.  —  Parkhursi  v.  Jackson,  36  Me.  404; 
Union  Ins.  Co.  v.  Grant,  68  Me.  229,  28  Am. 
Rep.  42. 

Massachusetts.  —  Tharher  v.  Dinsmore,  5 
Mass.  299,  4  Am.  Dec.  61 ;  Wiseman  v.  Lyman, 
7  Mass.  286;  French  v.  Price,  24  Pick.  (Mass.) 
13;  Ely  v.  James,  123  Mass.  36;  Goodnow  v. 
Hill,  125  Mass.  587. 

Vermont.  —  Torrey  v.  Baxter,  13  Vt.  452; 
Collamer  v.  Langdon,  29  Vt.  42;  Farr  v. 
Stevens,  26  Vt.  299. 

Where  the  Note  of  An  Agent  is  taken  by  a 
creditor  of  several  persons,  knowing  all  the 
facts,  the  note  is  presumed  to  be  in  payment. 
French  v.  Price,  24  Pick.  (Mass.)  13. 

3.  Rebutting  Presumption — Indiana. —  Ma- 
son v.  Douglas,  6  Ind.  App.  558;  Price  v. 
Barnes,  7  ind.  App.  1. 

Maine. — Gilmore  v.  Bussey,  12  Me.  418; 
Perrin  v.  Keene,  19  Me.  355.  36  Am.  Dec.  759; 
Haven  v.  Hathaway,  20  Me.  345;  Jenness  v. 
Lane,  26  Me.  475;  Langley  v.  Bartlett,  33  Me. 
477;  Fowler  v.  Lud wig,  34  Me.  455;  Shumway 
v.  Reed,  34  Me.  560,  56  Am.  Dec.  679;  Park- 
hurst  v.  Jackson,  36  Me.  404;  Bunker  v.  Bar- 
ron, 79  Me.  62,  1  Am.  St.  Rep.  282;  Miller  v. 
Hilton,  88  Me.  429. 

Massachusetts.  —  Maneely  v.  M'Gee,  6  Mass. 
143,  4  Am.  Dec.  105;  Watkins  v.  Hill,  8  Pick. 
(Mass.)  522;  Reed  v.  Upton,  10  Pick.  (Mass.) 
525,  20  Am.  Dec.  545;  Butts  v.  Dean,  2  Met. 
(Mass.)  76,  35  Am.  Dec.  389;  Melledge  v.  Bos- 
ton Iron  Co.,  5  Cush.  (Mass.)  158,  51  Am.  Dec. 
59;  Appleton  v.  Parker,  15  Gray  (Mass.)  173; 
Thacher  v.  Dinsmore,  5  Mass.  299,  4  Am  Dec. 
6t;  Greenwood  v.  Curtis,  6  Mass.  358,  4  Am. 
Dec.  145;  Johnson  v.  Johnson,  11  Mass.  359; 
Goodenow  v.  Tyler,  7  Mass  36,  5  Am  Dec. 
22;  Emerson  v.  Providence  Hat  Mfg.  Co.,  12 


Mass.  237,  7  Am.  Dec.  66;  Vancleef  v.  Theras- 
son,  3  Pick.  (Mass.)  12;  Jones  v.  Kennedy,  11 
Pick.  (Mass.)  125;  Baker  v.  Briggs,  8  Pick. 
(Mass.)  122,  19  Am.  Dec.  311;  Wood  v.  Bodwell, 
12  Pick.  (Mass.)  268;  Howiand  v.  Coffin,  9 
Pick.  (Mass.)  52;  Watkins  v.  Hill,  8  Pick. 
(Mass.)  522;  Pomroy  v.  Rice,  16  Pick.  (Mass.) 
22;  French  v.  Price,  24  Pick.  (Mass.)  13;  Taft 
v.  Boyd,  13  Allen  (Mass.)  84;  Appleton  v. 
Parker,  15  Gray  (Mass.)  173;  Jones  v.  Keen, 
115  Mass.  170;  Lord  v.  Bigelow,  124  Mass.  185; 
Goodnow  v.  Hill,  125  Mass.  587;  Brigham  -■. 
Lally,  130  Mass.  485;  Dodge  v.  Emerson,  131 
Mass.  467;  Green  v.  Russell,  132  Mass.  536; 
Granite  Nat.  Bank  v.  Fitch,  145  Mass.  567,  1 
Am.  St.  Rep.  484;  Quimby  v.  Durgin,  14S 
Mass.  104;  Davis  v.  Parsons.  157  Mass.  584. 

Vermont.  —  Folletl  v.  Steele,  16  Vt.  30: 
Farr  v.  Stevens,  26  Vt.  299;  Collamer  v.  Lang- 
don, 29  Vt.  32;  Wait  v.  Brewster,  31  Vt.  516; 
Dickinson  v.  King,  2S  Vt.  378;  Spaulding  v. 
Ludlow  Woolen  Mill,  36  Vt.  150;  Hay  ward  v. 
Billings,  48  Vt.  355. 

4.  Losi  of  Security — Indiana.  —  Huntington 
v.  Colman,  1  Blackf.  (Ind.)  348;  Reeder  v.  Nay, 
95  Ind.  164;  Jouchert  -'.Johnson,  108  Ind.  436. 

Maine.  —  Fowler  v.  Ludwig,  34  Me.  455; 
Shumway  v.  Reed,  34  Me.  560,  56  Am.  Dec. 
679;  Kidder  v.  Knox,  48  Me.  551:  Parkhurst 
v.  Cummings,  56  Me.  155;  Bunker  v.  Barron, 
79  Me.  62,  1  Am.  St.  Rep.  2S2;  Mehan  v. 
Thompson,  71  Me.  492;  Titcomb  v.  McAllister, 
81  Me.  399. 

Massachusetts.  —  Green  v.  Fox.  7  Allen 
(Mass.)  85;  Taft  v.  Boyd,  13  Allen  (Mass.)  84; 
Butts  v.  Dean,  2  Met.  (Mass.)  76,  35  Am.  Dec. 
389;  Curtis  v.  Hubbard.  9  Met.  (Mass.)  328, 
Pomroy  v.  Rice,  16  Pick.  (Mass.)  22;  Fowler 
v.  Bush.  21  Pick.  (Mass.)  230,  Melledge  v. 
Boston  Iron  Co.,  5  Cush.  (Mass.)  158,  51  Am. 
Dec.  59;  Appleton  v.  Parker.  15  Gray  (Mass.) 
173;  Adams  v.  Jenkins,  16  Gray  (Mass.)  146; 
Maneely  v.  M'Gee,  6  Mass.  143.  4  Am.  Dec. 
105;  Parham  Sewing  Mach.  Co.  v.  Brock,  113 
Mass.  194,  Lovell  v.  Williams,  125  Mass.  439; 
Dodge  v.  Emerson,  131  Mass.  467;  O'Conner 
v.  Hurley,  147  Mass.  145;  Quimby  v.  Durgin, 
14S  Mass.  104.  Compare  Cotton  v.  Atlas  Nat. 
Bank,  145  Mass.  43. 

Vermont.  —  Pinney  v.  Kimpton,  46  Vt.  80. 

5.  Woods  v.  Woods,  127  Mass.  141. 

6.  Non-negotiable  Note  —  Indiana.  —  Alford 
56o  Volume  XXII. 


Mode  and  Medium  of  Payment. 


PA  YMLLN  T. 


Promissory  Noto. 


b.  Acceptance  as  Payment  —  (i)  In  General.  —  When  a  creditor  accepts 
as  payment  the  note  of  the  debtor,'  or  of  one  or  more  of  joint  or  several 
debtors,2  or  of  the  original  debtors  or  debtor,  or  of  a  part,  together  with 


v.  Baker,  53  Inrl.  279;  Little  v.  American  But- 
ton-Hole, etc.,  Co.,  67  Ind.  67;  Lindeman  v. 
Rosenfield,67  Ind.  246,  33  Am.  Rep.  79;  Smith 
v.  Bettger,  68  Ind.  254,  34  Am.  Rep.  256; 
Krohn  v.  Bantz,  68  Ind.  277;  Jeffries  v.  Lamb, 
73  Ind.  202;  Travellers  Ins.  Co.  v.  Chappelow, 
83  Ind.  429;  Olvey  v.  Jackson,  106  Ind.  286; 
Godfrey  v.  Crisler,  121  Ind.  203;  Bradway  v. 
Groenendyke,  153  Ind.  508;  Price  v.  Barnes, 
7  Ind.  App.  1;  Combs  v.  Bays,  19  Ind.  App. 
263;  Orner  v.  Sattley  Mfg.  Co.,  18  Ind.  App. 
122;  Rhodes  v.  Webb-Jameson  Co.,  19  Ind. 
App.  195- 

Maim.  —  Bartlettf.  Mayo,  33  Me.  518;  Rich- 
mond v.  Toothaker,  69  Me.  451. 

Massachusetts.  —  Greenwood  v.  Curtis,  4 
Mass.  93;  Howland  v.  Coffin,  9  Pick.  (Mass.) 
54;  Amos  v.  Bennett,  125  Mass.  120. 

1.  Acceptance  as  Payment  —  Note  of  Debtor  — 
England.  —  Sayer  v.  Wagstaff,  5  Beav.  415. 

United  States.  —  U.  S.  Bank  v.  Daniel,  12 
Pet.  (U.  S.)  32;  Sheeny^.  Mandeville,  6  Cranch 
(U.  S.)  253;  Hendrick  v.  Lindsay,  93  U.  S.  143; 
U.  S.  v.  Clarke.  Hcmpst.  (U.  S.)  315;  Riley  v. 
Anderson,  2  McLean  (U.  S.)  589. 

Alabama.  —  Bradford  v.  Haggerthy,  11  Ala. 
698;  Keel  v.  Larkin,  72  Ala.  493. 

Arkansas.  — Costar  v.  Davies,  8  Ark.  213,  46 
Am.  Dec.  311;  Edge  wood  Distilling  Co.  v. 
Shannon,  60  Ark.  139. 

Connecticut.  —  Woodbrklge  v.  Skinner,  15 
Conn.  306;  Morehouse  v.  Northrop,  33  Conn. 
380,  S9  Am.  Dec.  211;  Wilion  v.  Weston,  48 
Conn.  333;  Seymour  v.  Over-River  School 
Dist.,  53  Conn.  508. 

Florida.  —  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374,  58  Am.  Rep.  667. 

Georgia.  —  Rice  v.  Georgia  Nat.  Bank,  64 
Ga.  173;  Thweatt  v.  State,  66  Ga.  673. 

Illinois.  —  McConnell  v.  Stettinius,  7  111.  707; 
Gage  v.  Lewis,  68  111.  604;  Belleville  Sav.  Bank 
v.  Bornman,  124  111.  200;  Post  v.  Union  Nat. 
Bank,  159  111.  421;  Kappes  v.  Geo.  E.  White 
Hard  Wood  Lumber  Co.,  1  111.  App.  280. 

Indiana.  —  Warring  v.  Hill,  89  Ind.  497. 

Iowa.  —  Iowa  County  v.  Foster,  49  Iowa  676; 
French  v.  French,  84  Iowa  655. 

Kansas.  —  Shepard  v.  Allen,  16  Kan.  184. 

Louisiana.  —  Derouen  v.  Hebert,  49  La. 
Ann.  1079. 

Maine.  —  Pierce  v.  Irish,  31  Me.  254;  Cast- 
ner  v.  Slater,  50  Me.  212. 

Maryland.  —  Ecker  v.  New  Windsor  First 
Nat.  Bank,  59  Md.  291.  Compare  Mudd  v. 
Harper,  1  Md.  no,  54  Am.  Dec.  644. 

Massachusetts.  —  Dole  v.  Boutwell,  1  Allen 
(Mass.)  286;  Sargent  v.  Southgate,  5  Pick. 
(Mass.)  312,  16  Am.  Dec.  409;  Hooker  v.  Hub- 
bard, 97  Mass.  175. 

Michigan.  —  Burchard  v.  Frazer,  23  Mich. 
224. 

Minnesota,  —  Goenen  v.  Schroeder,  18 
Minn.  66. 

Mississippi.  —  Enochs  v.  Therrell,  61  Miss. 
178. 

Missouri.  —  Montgomery  County  v.  Auch- 
ley,  103  Mo.  492. 

New  Hampshire.  — Wright  v.  First  Crockery 
Ware  Co.,  1  N.  H.  281,  8  Am.  Dec.  68. 
22  C  of  L.— 36 


New  Jersey.  —  Swain  v.  Frazier,  35  N.  J. 
Eq.  326. 

New  York.  —  Parsons  v.  Gaylord,  3  Johns. 
(N.  Y.)  463;  Rice  v.  Dcwcy,  54  Barb.  (N.  Y.) 
455;  Groff  v.  Friedlinc,  (N.  Y.  City  Ct.  Gen. 
T.)  16  Misc.  (N.  Y.)  505,  affirmed  in  (Supm.  Ct. 
App.  T.)  17  Misc.  (N.  Y.)  352;  Carter,  etc  ,  Co. 
71.  Howard,  (Supm.  Ct.  App.  T.)  17  Misc.  (\. 
Y.)  381 ;  Guinnip  v.  Close,  19  N.  Y.  Wkly .  Dig. 
226.  Compare  El  wood  v.  Deifendorf,  5  Barb. 
(N.  Y.)  398. 

Ohio.  —  Cadiz  Bank  v.  Slemmons.  34  Ohio 
St.  142,  32  Am.  Rep.  364;  Hall  v.  Union  Pav- 
ing Co.,  3  Ohio  Dec.  218,  2  Ohio  N.  P.  71; 
Wheeler  v.  Faurot,  37  Ohio  St.  26;  Sturgis  v. 
Colby,  18  Nat.  Bankr.  Reg.  168. 

Pennsylvania. — Seltzer  v.  Coleman,  32  Pa. 
St.  493;  Ramlack  v.  Wolf,  178  Pa.  St.  356; 
Hart  v.  Boiler,  15  S.  &  R.  (Pa.)  162,  16  Am. 
Dec.  536;  McCord  v.  Durant,  134  Pa.  St.  184. 

Rhode  Island.  —  Wildur  v.  Jernegan,  11  R. 
I.  113- 

South  Carolina.  —  Bolt  v.  Dawkins,  16  S. 
Car.  198;  Compton  v.  Patterson,  28  S.  Car. 
115;  Witte  v.  Weinberg,  37  S.  Car.  579;  Loan, 
etc.,  Bank  v.  Miller,  39  S.  Car.  175;  Ros- 
borough  v.  Rutland,  2  S.  Car.  378. 

Texas.  —  McGuire  v.  Bidwell,  64  Tex.  43; 
Tennent,  etc.,  Shoe  Co.  v.  Partridge,  82  Tex. 
329. 

Vermont.  —  Dixon  v.  Dixon,  31  Vt.  450,  76 
Am.  Dec.  128. 

Wisconsin.  — Jaffray  v.  Crane,  50  Wis.  349. 
Agreement  Not  Nudum  Pactum.  —  Sheehy  v. 
Mandeville,  6  Cranch  (U.  S.)  253. 

2.  Note  of  Part  of  Debtors  —  England.  — 
Thompson  v.  Percival,  5  B.  &  Ad.  925,  27  E.  C. 
L.  241. 

Canada.  —  Port  Darlington  Harbour  Co.  v. 
Squair,  18  U.  C.  Q.  B.  533. 

United  States.  —  Palmer  v.  Priest,  I  Sprague 
(U.  S.)  512;  In  re  Morrill,  2  Sawy.  (U.  S.)  356; 
Harris  v.  Lindsay,  4  Wash.  (U.  S.)  271;  In  re 
Parker,  n  Fed.  Rep.  397. 

Alabama.  —  Myatts  v.  Bell,  41  Ala.  222. 
Connecticut.  —  Bonnell    v.    Chamberlin,  26 
Conn.  487;  Wright  v.  Lawton,  37  Conn.  167; 
Usher  v.  Waddingham,  62  Conn.  427. 

Georgia. — Mims  v.  McDowell,  4  Ga.  182; 
Moseley  v.  Floyd,  31  Ga.  564;  Adams  v.  Reid, 
56  Ga.  214;  Flannagan  v.  Forrest,  94  Ga.  685. 

Indiana.  —  Maxwell  v.  Day,  45  Ind.  509; 
White  v.  Carlton,  52  Ind.  371;  Kellet  v.  Boat- 
man, 49  Ind.  104. 

Iowa.  —  Hardin  v.  Branner,  25  Iowa  364. 
Kentucky.  —  Berry  v.  Stockwell,  10  B.  Mon. 
(Ky.)  300. 

Massachusetts.  —  Cornwall  v.  Gould,  4  Pick. 
(Mass.)  444;  Connecticut  Trust,  etc.,  Co.  v. 
Melendy,  ng  Mass.  449;  Kingman  v.  Soule, 
132  Mass.  285. 

Michigan.  —  Hotchin  v.  Secor,  8  Mich.  494; 
Van  Middlesworth  v.  Van  MiddlestVorth,  32 
Mich.  183;  Manwaring  r.  Jenison,  61  Mich. 
117. 

Minnesota.  —  Bausman  v.  Credit  Guarantee 
Co.,  47  Minn.  377. 

Mississippi.  —  Keerl  v.  Bridgers,  10  Smed. 
&  M.  (Miss.)  612. 
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a  third  person,1  or  the  note  of  a  third  person  indorsed  by  the  debtor  or  with- 
out indorsement,2  it  will  operate  as  a  discharge  of  the  original  indebtedness, 
and  the  sole  remedy  of  the  creditor  is  upon  the  note  so  received. 

(2)  Conditional  Acceptance.  —  When  the  note  is  expressly  accepted  as  pay- 
ment subject  to  the  subsequent  performance  of  specified  conditions,  upon  the 
nonperformance  of  such  conditions  it  will  not  operate  as  payment;3  as 


Missouri.'. —  Powell  v.  Blow,  34  Mo.  485; 
Block  ?/.  Dorman,  51  Mo.  31. 

New  York.  —  Arnold  v.  Camp,  12  Johns.  (N. 
Y.)  409,  7  Am.  Dec.  328;  Livingston  v.  Rad- 
cliff,  6  Barb.  (N.  Y.)  201;  Dias  v.  Wanmaker, 
1  Sandf.  (N.  Y.)  469;  VVaydell  v.  Luet,  3  Den. 
(N.  Y.)  410;  Howe  v.  Buffalo,  etc.'R.  Co.,  37 
N.  Y.  297,  affirming  38  Barb.  (N.  Y.)  124.  Com- 
pare Cole  v.  Sackett,  1  Hill  (N.  Y.)  516;  Way- 
dell  v.  Luer,  5  Hill  (N.  Y.)  448. 

Ohio. — Athens  First  Nit.  Bank  v.  Green, 
40  Ohio  St.  431;  Chase  v.  Brandage,  58  Ohio 
St.  517,  40  Ohio  L.  J.  86;  Crowley  v.  Chamber- 
lin,  8  Ohio  Dec.  (Reprint)  126,  5  Cine.  L.  Bui. 
816,  6  Ohio  Dec.  (Reprint)  982, 9  Am.  L.  Rec.  376. 

South  Carolina.  —  Stewart  v.  Vaughan,  Rice 
L.  (S.  Car.)  33. 

Tennessee.  —  Fowler  71.  Richardson,  3  Sneed 
(Tenn.)  508, 

Texas.  —  Bell  v.  Boyd,  76  Tex.  133. 

Utah. — Armstrong  v.  Cache  Valley  Land, 
etc.,  Co.,  14  Utah  450. 

Vermont.  —  Stephens  v.  Thompson,  2S 
Vt.  77- 

West  Virginia.  —  Bantz  v.  Basnett,  12  W. 
Va.  772. 

Com/rare  Henniker  v.  Wyman,  58  N.  H.  528. 

1.  Debtor  and  Third  Persons.  —  Fulford  v. 
Johnson,  15  AU.  385;  Brewer  v.  Branch  Bank, 
24  Ala.  439;  B  jne  v.  Torry,  16  Ark.  83;  Benne- 
son  v.  Thayer,  23  III.  374;  Adams  v.  Squires, 
61  111.  App.  513;  Dogan  v.  Ashby,  1  Rich.  L. 
(S.  Cir.)  36. 

2.  Note  of  Third  Persons  —  England.  —  Kears- 
lake  v.  Morgan,  5  T.  R.  513;  Owenson  v. 
Morse,  7  T   R.  60. 

United  States.  —  Sheehy  v.  Mandeville,  6 
Cranch  (U.  S.)  253;  Risher  v.  The  Frolic,  1 
Woods  (U.  S.)  92;  Underwriters  Wrecking  Co. 
v.  The  Katie,  3  Woods  (U.  S.)  182;  In  >e 
Quimette,  1  Sawy.  (U.  S.)  47;  Case  Mfg.  Co. 
v.  Soxman,  138  U.  S.  431;  In  re  Parker,  11 
Fed.  Rep.  397. 

Alabama.  —  Abercrombie  v.  Mosely,  g  Port. 
(Ala.)  145;  Cirriere  v.  Ticknor,  26  Ala.  571; 
Dennis  v.  Williams,  40  Ala.  633;  Thomason 
v.  Cooper,  57  Ala.  560:  White  Star  Line  Steam 
Boat  Co.  v.  Moragne,  91  Ala.  610. 

Arkansas.  —  Viser  v.  Bertrand,  14  Ark.  267; 
Malpas  v.  Lowenstine,  46  Ark.  552;  Caldwell 
v.  Hall,  49  Ark.  508,  4  Am.  St.  Rep.  64.  Com- 
pare  Real  Estate  Bank  v.  Rawdon,  5  Ark.  558. 

Georgia.  —  Johnson  v.  Mar/tits,  28  Ga.  183; 
Wardlaw  v.  McConnell.  46  Ga.  273;  Fisher  v. 
George  S.  Jones  Co.,  93  Ga.  717. 

Illinois.  —  Stevens  v.  Bradley,  22  III.  244. 

Indiana. — Jewett  v.  Pleak,  43  Ind.  368; 
Wipperman  v.  Hardy,  17  Ind.  App.  142. 

Iowa .  —  Burlington  Gas  Light  Co.  v.  Greene, 
22  iTiva  508,  Slate  Bank  v.  Kellv,  109  Iowa  544. 

Maryland.  —  Phelan  v.  Crosby,  2  Gill  (Md.) 
462;  Glenn  v.  Smith,  2  Gill  &  J.  (Md.)  493,  20 
Am,  Dec.  452;  Hoopes  v.  Strashurger,  37  Md. 
390,  11  Am.  Rep.  538;  Susquehanna  Fertilizer 
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Co.  v.  White,  66  Md.  444,  59  Am.  Rep.  186. 

Massachusetts.  —  Perkins  v.  Cady,  m  Mass. 
318;  Corner  v.  Pratt,  138  Mass.  446. 

Minnesota.  —  Keough  v.  McNitt,  6  Minn. 
513;  Bishop  v.  Buckeye  Pub.  Co.,  57  Minn.  219; 
Wiley  v.  Dean,  67  Minn.  62. 

Mississippi.  —  Wells  v.  Patterson,  7  How. 
(Miss.)  32;  Guion  v.  Doherty,  43  Miss.  538. 

Missouri.  —  Appleton  v.  Kennon,  19  Mo.  637; 
Lawson  z'.  Gudgel,  45  Mo.  480;  O'Bryan  v. 
Jones,  38  Mo.  App.  go. 

Nebraska.  —  Pasewalk  v.  Bollman,  29  Neb. 
519,  26  Am.  St.  Rep.  3gg. 

New  Hampshire.  —  Wright  v.  First  Crockery 
Ware  Co.,  1  N.  H.  281,  8  Am.  Dec.  68. 

New  York.  —  Roberts  v.  Fisher,  53  Barb. 
(N.  Y.)  6g;  Van  Ostrand  v.  Reed,  1  Wend.  (N. 
Y.)  424,  19  Am.  Dec.  529;  New  York  Slate 
Bank  v.  Fletcher,  5  Wend.  (N.  Y.)  85;  St.  John 
v.  Purdy,  1  Sandf.  (N.  Y.)g;  Conkling  v.  King, 
10  N.  Y.  440,  affirming  10  Barb.  (N.  Y.)  372; 
Graves  v.  Friend,  5  Sandf.  (N.  Y.)  568;  Hei- 
denheimer  v.  Lyon,  3  E.  D.  Smith  (N.  Y.)  54; 
Sigler  v.  Smith,  4  E.  D.  Smith  (N.  Y.)  280; 
Dykman  v.  Keeney,  16  N.  Y.  App  Div.  131; 
Herold  v.  Fleming,  (Supm.  Ct.  App.  T.)  17 
Misc.  (N  Y.)  581;  Wehrlin  v.  Schmutz,  (Marine 
Ct.  Tr.  T.)  1  City  Ct.  (N.  Y.)  101;  Smith  v. 
Applegate,  1  Daly  (N.  Y.)  91;  Glenn  v.  Bur- 
rows, 37  Hun  (N.  Y.)6o2;  Roberts  v.  Brandies, 
44  Hun  (N.  Y.)  468;  Stafford  v.  Bacon,  1  Hill 
(N.  Y.)  532,  37  Am.  Dec.  366;  Francia  v. 
Del  Banco,  2  Duer  (N.  Y.)  133;  Camp  v.  Smith, 
4g  Hun  (N.  Y.)  100,  affirmed  on  other  grounds 
in  117  N.  Y.  354;  Manning  v.  Lyon.  70  Hun 
(N.  Y.)  345;  Bootb  v.  Smith,  3  Wend.  (N.  Y.) 
66;  Goldman  v.  Brandt,  (N.  Y.  City  Ct.  Gen. 
T.)  5  N.  Y.  Supp.  420. 

North  Carolina.  —  North  v.  Mallett,  2  Hayw. 
(3  N.  Car.)  151,  2  Am.  Dec.  622;  Chard  v. 
Warren,  122  N.  Car.  75. 

North  Dakota.  —  Acme  Harvester  Co.  v. 
Axtell,  5  N.  Dak.  315. 

Rhode  Island.  —  Smith  v.  Ballou,  1  R.  I.  496; 
Macomber  v.  Macomber,  (R.  I.  1894)  31  All. 
Rep.  753. 

South  Carolina.  —  Boll  v.  Davvkins,  16  S. 
Car.  214;  Ex  p.  Williams.  17  S.  Car.  396; 
Birmingham  v.  Forsythe,  26  S.  Car.  358. 

Tennessee.  —  Union  Bank  v.  Smiser,  1  Sneed 
(Tenn.)  501;  Perry  v.  Williamson,  (Tenn.  igoo) 
56  S.  W.  Rep.  826. 

Texas.  —  Imperial  Roller  Milling  Co.  v. 
Cleburne  First  Nat.  Bank,  5  Tex.  Civ.  App. 
686;  Ralston  v.  Aultman.  (Tex.  Civ.  App.  i8g4) 
26  S.  W.  Rep.  746. 

Washington.  —  Duggan  Pacific  Boom  Co., 
6  Wash.  593,  36  Am.  St.  Rep.  182. 

West  Virginia.  —  Dryden  v.  Stephens,  19 
W.  Va.  1. 

Wisconsin.  —  Williams  v.  Kelchum,  21  Wis. 
432;  Challoner  v.  Boyington,  91  Wis.  27. 

3.  Conditional  Acceptance.  —  Board  man  v. 
Steele,  13  Conn.  559;  Norton  v.  Paragon  Oil 
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when  the  note  so  taken  is  expressly  to  operate  as  payment  when  paid.1 

(3)  Proof  of  Acceptance  as  Payment  —  (a)  In  General.  —  The  question 
whether  the  note  is  to  operate  as  payment  of  the  indebtedness  for  which  it 
was  given  depends  upon  the  intention  of  the  parties,  and  an  implied  agree- 
ment, to  be  determined  from  the  circumstances  of  the  case,  is  sufficient  to  give 
effect  to  the  note  as  a  payment;  it  is  not  necessary  that  there  should  be  an 
express  agreement;2  and  when  the  evidence  is  conflicting  the  question 
whether  the  note  was  received  as  payment  is  one  of  fact,3  the  burden  of 
proving  such  acceptance  being  upon  the  party  alleging  it.4 


Can  Co.,  98  Ga.  468;  Hynes  v.  Rogers,  Litt. 
Sel.  Cas.  (Ky.)  229;  Proclor  v.  Mather,  3  B. 
Mon.  (Ky.)  353;  Goodspeed  j.  South  Bend 
Chilled  Plow  Co.,  45  Mich.  237;  Sheldon  Axle 
Co.  v.  Scofield,  85  Mich.  177;  Wright  v.  Buck, 
62  N.  H.  656;  Torry  v.  Hadley,  27  Barb.  (N. 
Y.)  192;  Madar  v.  Veers,  56  Iowa  754;  Ames 
v.  Ames,  5  Wis.  160. 

1.  Clark  v.  Young,  1  Cranch  (U.  S  )  181 ;  Max- 
well v.  Brooks,  54  Ind.  98;  Sneed  v.  Wiester, 
a  A.  K.  Marsh.  (Ky.)  287;  Dodge  v.  Stanion, 
12  Mich.  408;  Holmes  v.  Lvkins,  50  Mo.  399; 
Boatmen's  Sav.  Inst.  v.  Mead,  52  Mo.  543; 
Lewis  v.  Lozee,  3  Wend.  (N.  Y.)  79;  Allen  v. 
Bantel,  2  Thomp.  &  C.  (N.  Y.)  342;  Durling  v. 
Neigh,  15  S.  &  R.  (Pa.)  114;  Brown  v.  Scott, 
51  Pa.  St.  357;  Prescott  v.  Hubtell,  1  McCord  L. 
(S.  Car.)  94;  Houston  v.  Evans,  (Tex.  Sup.  1891) 
17  S.  W.  Rep.  925;  Keyes  v.  Carpenter,  3  Vt.  209. 

2.  Implied  Acceptance  —  England.  —  Saver  v. 
Wagstaff,  5  Beav.  415. 

United  States.  —  Harris  v.  Lindsay,  4  Wash. 
(U.  S.)  271. 

Alabama.  —  Keel  v.  Larkin,  72  Ala.  493. 

Illinois.  —  White  v.  Jones,  38  111.  159;  Archi- 
bald v.  Argall,  53  111.  307;  Hough  v.  /Etna  L. 
Ins.  Co.,  57  111.  318,  11  Am.  Rep.  18;  Jarnagan 
v.  Gaines,  84  III.  203;  Belleville  Sav.  Bank  v. 
Bornman,  124  III.  200;  Yates  v.  Valentine,  71 
111.  644;  Adams  v.  Squires,  61  111.  App.  513. 

Maryland. — -Williams  v.  National  Bank,  70 
Md.  343. 

Michigan.  —  Hotchin  v.  Secor,  8  Mich.  494; 
Burchard  v.  Frazer,  23  Mich.  224;  Riverside 
Iron  Works  v.  Hall,  (Mich.  1887)  7  West.  Rep. 
351- 

New  Hampshire.  —  Randlet  v.  Herren,  20  N. 
H.  102. 

New  York. — James  v.  Hackley,  16  Johns. 
(N.  Y.)  273. 

Ohio.  —  Athens  First  Nat.  Bank  v.  Green,  40 
Ohio  St.  43 1. 

Pennsylvania.  —  Hart  v.  Boiler,  15  S.  &  R. 
(Pa.)  162,  16  Am.  Dec.  536. 

Rhode  Island.  —  Macomber  v,  Macomber, 
(R.  I.  1894)  31  Atl.  Rep.  753. 

South  Carolina.  —  Ex  p.  Williams,  17  S.  Car. 
405. 

Texas.  —  Ralston  v.  Aultman,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  746. 

3.  Question  of  Fact  —  United  States.  —  Lyman 
v.  U.  S.  Bank,  12  How.  (U.  S.)  225;  Case  Mfg. 
Co.  v.  Soxman,  138  U.  S.  431. 

Florida.  —  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374,  58  Am.  Rep.  667. 

Ioiua.  —  Upton  v.  Paxtr>n,  72  Iowa  295. 

Kansas.  —  McCoy  v.  Hazlett,  14  Kan.  430; 
Shepard  v.  Allen,  16  Kan.  184;  Topeka  Capital 
Co.  v.  Merriam,  60  Kan.  397. 

Kentucky.  —  Bullen  v.  McGillicuddy,  2  Dana 
lKy.)9i. 


Gorham,  1  Dougl. 
Dwight,  85  Mich. 


Michigan.  —  Gardner  v. 
(Mich.)  507;  Craddock  v. 
587. 

Mississippi.  —  Keerl  v.  Bridgers,  10  Smed. 
&  M.  (Miss.)  612. 

Missouri.  —  Powell  v.  Blow,  34  Mo.  485. 
New  Hampshire.  — Wilson  v.  Hanson,  20  N. 
H.  375;  Foster  v.  Hill,  36  N.  H.  526. 

Neiu  Jersey.  — Joslin  v.  Giese,  59  N.  J.  L.  130. 
New  York.  —  Johnson  z:  Weed,  9  Johns.  (N. 
Y.)  310,  6  Am.  Dec.  279;  Auburn  City  Nat. 
Bank  v.  Hunsiker,  72  N.  Y.  252. 

North  Dakota.  —  Acme  Harvester  Co.  v.  Ax- 
tell,  5  N.  Dak.  315. 

Pennsylvania.  — -  Hart  v.  Boiler,  15  S.  &  R. 
(Pa.)  162,  16  Am.  Dec.  536;  Mason  v.  Wicker- 
sham,  4  W.  &  S.  (Pa.)  101;  Stone  v.  Miller,  16 
Pa.  St.  456;  Hart  v.  Boiler,  15  S.  &  R.  (Pa.) 
162,  16  Am.  Dec.  536;  Weakly  v.  Bell,  9  Watts 
(Pa.)  273,  36  Am.  Dec.  116;  Stone  v.  Miller, 
16  Pa.  St.  450;  Slaymaker  v.  Gundacker,  10  S. 
&  R.  (Pa.)  75;  Brown  v.  Scott,  51  Pa.  St.  357; 
Patterson's  Estate,  3  Leg.  Chron.  (Pa.)  193; 
Bixler  v.  Lesh,  6  Pa.  Super.  Ct.  459;  Cridland 
v.  Stevens,  9  Pa.  Super.  Ct.  41,  43  W.  N.  C. 
(Pa.)  243;  Seltzer  v.  Coleman.  32  Pa.  St.  493; 
Horner  v.  Hower,  49  Pa.  St.  475;  Cake  v. 
Lebanon  First  Nat.  Bank,  86  Pa.  St.  303. 

Tennessee.  —  Oliver  v.  McLean,  2  Shannon 
Tenn.  Cas.  280. 

Canada.  —  Mellish  v.  Wilkes,  4  U.  C.  C.  P. 
407. 

4.  Burden  of  Proof —  United  States.  — In  re 
Parker,  11  Fed.  Rep.  397. 

Ifansas.  —  Bradley  v.  Harwi,  43  Kan.  314. 
Maryland.  —  Susquehanna  Fertilizer  Co.  v. 
White,  66  Md.  444,  59  Am.  Rep.  186;  Sebas- 
tian May  Co.  v.  Codd,  77  Md.  293. 

Minnesota.  —  Devlin  v.  Chamblin,  6  Minn. 
468. 

Missouri.  —  Powell  v.  Blow,  34  Mo.  485. 
New  Hampshire.  —  Randlet  v.  Herren.,  20  N. 

H.  102. 

New  Jersey.  —  Swain  v.  Frazier,  35  N.  J.  Eq. 
326. 

New  York.  —  Crane  v.  McDonald,  45  Barb. 
(N.  Y,)  354;  Noel  v.  Murray,  13  N.  Y.  167. 

Ohio.  —  Leach  v.  Church,  15  Ohio  St.  i6g; 
Hall  v.  Union  Paving  Co.,  3  Ohio  Dec.  218,  2 
Ohio  N.  P.  71:  Chase  v.  Brundage,  58  Ohio 
St.  517. 

Pennsylvania.  —  Davis's  Estate,  5  Whart. 
(Pa.)  530,  34  Am.  Dec.  574;  Collins  v.  Busch, 
191  Pa.  St.  549;  Kearney  v.  Clarion  First  Nat. 
Bank,  129  Pa.  St.  577;  Shepherd  v.  Busch,  154 
Pa.  St.  149,  35  Am.  St..  Rep.  815. 

Rhode  Island.  —  Nightingale  v.  Chafee,  11  R. 

I.  609,  23  Am.  Rep.  531. 
South  Carolina.  —  Johnson  v.  Clarke,  15  S. 

Car.  80. 

South  Dakota.  —  Baker  v.  Baker,  2  S.  Dak. 
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(b)  Receipt.  — ■  When,  upon  the  acceptance  of  the  note  from  the  debtor,  the 
creditor  gives  a  receipt  acknowledging  payment  or  settlement  of  the  precedent 
indebtedness,  such  receipt  is  not  conclusive  evidence,1  nor,  according  to  the 
cases  in  many  jurisdictions,  even  prima  facie  evidence,  that  the  note  was 
received  as  absolute  payment;3  though  in  other  cases  such  a  receipt  has  been 
treated  as. prima  facie  evidence  that  the  note  was  to  operate  as  a  payment  and 
discharge  of  such  precedent  indebtedness,3  or  to  render  it  a  question  of  fact 
whether  the  note  was  received  as  payment  or  not.4 

(c)  Surrender  and  Canceling  Evidence  of  Indebtedness.  —  The  fact  that  upon  accept- 
ance of  the  note  the  creditor  surrenders  written  evidence  of  the  original 
indebtedness  which  is  canceled  will  not  raise  a  prima  facie  presumption  that 
the  note  was  to  operate  as  payment.5    And  certainly  such  fact  is  not  conclu- 


261,  39  Am.  St.  Rep.  776;  Grissel  v.  Woon- 
socket  Bank,  12  S.  Dak.  93. 

Wisconsin.  —  Willow  River  Lumber  Co.  v. 
Luger  Furniture  Co.,  102  Wis.  636. 

1.  Receipt  Not  Conclusive — United  States. — 
Sutton  z/.  The  Albatross,  2  Wall.  Jr.  (C.  C.)  327. 

Alabama.  —  New  England  Mortg.  Security 
Co.  v.  Hirsch,  (Ala.  1892)  11  So.  Rep.  63. 

California.  —  De  Paris  v.  Dresbach,  78 
Cal.  15. 

Georgia.  —  Hall's  Self-Feeding  Cotton  Gin 
Co.  v.  Black.  71  Ga.  450. 

New  Jersey.  —  Joslin  v.  Giese,  59  N.  J.  L.  130; 
Swain  v.  Frazier,  35  N.  J.  Eq.  326. 

New  York.  — Johnson  v.  Weed,  9  Johns.  (N. 
Y.)  310,  6  Am.  Dec.  279;  Putnam  v.  Lewis,  8 
Johns.  (N.  Y  )  389.  Compare  Graves  v.  Friend, 
5  Sandf.  (N.  Y.)  568. 

Pennsylvania.  —  Collins  v.  Busch,  191  Pa.  St. 
549;  Prices.  Wilson,  2  Del.  Co.  Rep.  (Pa.)  161; 
Walker  v.  Tupper,  152  Pa.  St.  1;  Shepherd  v. 
Bus.h,  154  Pa.  St.  149,  35  Am.  St.  Rep.  815. 

West  Virginia.  —  Feamster  v.  Withrow.  12 
W.  Va.  611;  Dunlap  v.  Shanklin,  10  W.  Va. 
662;  Cushwa  v.  Improvement  Loan,  etc.. 
Assoc.,  45  W.  Va.  490. 

2.  As  Prima  Facie  Evidence  —  United  States.  — 
In  re  Hurst,  I  Flipp.  (U.  S.)  462. 

Colorado.  —  Pueblo  First  Nat.  Bank  v.  New- 
ton, 10  Colo.  161;  Zook  v.  Odle,  3  Colo.  App.  87. 

Connecticut.  —  Bartsch  v.  Atwater,  1  Conn. 
409. 

Maryland. — Glenn  v.  Smith,  2  Gill  &  J. 
(Md.)  493,  20  Am.  Dec.  452;  Maryland,  etc.. 
Coal,  etc.,  Co.  v.  Wingert,  8  Gill  (Md.)  177; 
Berry  v.  Griffin,  10  Md.  27,  69  Am.  Dec.  123. 

Minnesota.  —  Combination  Steel,  etc.,  Co.  v. 
St.  Paul  City  R.  Co.,  47  Minn.  207. 

Mississippi.  —  Starling  v.  Wyatt,  (Miss.  1900) 
27  So.  Rep.  526. 

Missouri. — Steamboat  Charlotte  v.  Ham- 
mond, 9  Mo.  59,  43  Am.  Dec.  536;  McMurray 
v.  Taylor,  30  Mo.  263,  77  Am.  Dec.  611;  How- 
ard v.  Jones,  33  Mo.  583;  Doebling  v.  Loos, 
45  Mo.  150. 

New  Hampshire.  —  Johnson  v.  Cleaves,  15 
N.  H.  332.  See  also  Thompson  v.  Briggs,  28 
N.  H.  40. 

New  York.  —  Tobey  v.  Barber,  5  Johns.  (N. 
Y.)6S,4Am.  Dec.  326;  Schemerhorn  v.  Loines, 
7  Johns.  (N.  Y.)  311;  Muldon  v.  Whitlock,  1 
Cow.  (N.  Y.)  290,  13  Am.  Dec.  533;  Higgins 
-j.  Packard,  2  Hall  (N.  Y.)  547. 

The  receipt  of  a  note  "  in  payment  of  an 
account"  is  not  a  satisfaction  or  extinguish- 
ment of  the  original  claim,  unless  there  is  evi- 
dence, in  addition  to  the  receipt  in  those  terms. 


of  an  agreement  that  the  creditor  was  to  receive 
the  note  as  payment,  and  to  run  the  risk  of 
its  being  paid.  Berry  v.  Griffin,  10  Md.  27,  69 
Am.  Dec.  123. 

Where  two  notes  were  given  for  a  claim,  and 
the  following  receipt  passed:  "  Received  from 
A  B  his  two  notes  of  even  date  herewith, 
*  *  *  being  payment  in  full  to  date,"  this 
was  held  not  to  constitute  an  absolute  pay- 
ment.   Howard  v.  Jones,  33  Mo.  583. 

3.  New  England  Mortg.  Security  Co.  v. 
Hirsch.  (Ala.  1892)  n  So.  Rep.  63;  Real  Estate 
Bank  -.  Rawdon,  5  Ark.  558;  Bonnell  v. 
Chamberlin,  26  Conn.  487;  Phelan  v.  Crosby, 
2  Gill  (Md.)  462;  Chambers  v.  Patterson,  34 
Leg.  Int.  (Pa.)  274;  Seltzer  v.  Coleman,  32  Pa. 
St.  493;  Dogan  v.  Ashby,  1  Rich.  L.  (S.  Car.) 
36;  Davenport  v.  Schram,  9  Wis.  119;  Jaffray 
v.  Crane,  50  Wis.  349.  See  also  Moseley  v. 
Floyd,  31  Ga.  564;  Swain  v.  Frazier,  35  N.  J. 
Eq.  326;  Ex  p.  Williams,  17  S.  Car.  405. 

An  account  receipted  as  paid  in  full  by  the 
note  of  a  third  party,  and  the  indorsement  of 
such  note  "  without  recourse,"  show  prima 
facie  a  receipt  of  the  note  as  payment,  and  it 
is  error  to  refuse  an  instruction  to  such  effect. 
Davenport  v.  Schram,  9  Wis.  119. 

4.  Walker  :>.  Tupper,  152  Pa.  St.  1. 
6.  Surrendering  and  Concealing  Evidence  of 

Indebtedness — California.  —  Welch  v.  Alling- 
ton,  23  Cal.  322;  Steinhart  v.  National  Bank, 
94  Cal.  362,  28  Am.  St.  Rep.  132;  Savings,  etc., 
Soc.  v.  Burnett,  106  Cal.  514. 

Illinois.  —  Darstz>.  Bates,  51  111.  439;  Heartt 
v.  Rhodes,  66  111.  351;  Flower  v.  Ehvood,  66 
HI.  438. 

Mississippi.  —  Wade  v.  Thrasher,  10  Smed. 
&  M.  (Miss.)  358.  Compare  Lear  v.  Friediander, 
45  Miss.  559. 

Missouri.  —  Powell  v.  Blow,  34  Mo.  485; 
Lippold  v.  Held,  58  Mo.  213;  Christian  v. 
Mewbury,  61  Mo.  446. 

New  Hampshire.  —  Randlet  v.  Herren,  20  N. 
H.  102. 

New  York.  —  Olcott  v.  Rathbone,  5  Wend. 
(N.  Y.)490;  Winsted  Bank  v.  Webb.  39  N.  Y. 
325,  100  Am.  Dec.  435;  Chitlenango  First  Nat. 
Bank  v.  Morgan,  6  Hun  (N.  Y.)  346;  Van  Eps 
v.  Dillave,  6  Barb.  (N.  Y.)  244.  See  also  Ol- 
cott o.  Rathbone,  5  Wend.  (N.  Y.)  492.  Com- 
pare Arnold  v.  Camp,  12  Johns.  (N.  Y.)  409,  7 
Am.  Dec.  328;  Neff  v.  Clule,  12  Barb.  (N.  Y.) 
466. 

North  Carolina.  —  Wilson  v.  Jennings,  4 
Dev.  L.  (15  N.  Car.)  90. 

Rhode  Island.  —  Nightingale  v.  Chafee,  11 
R.  I.  609,  23  Am.  Rep.  531. 
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sive  evidence  that  the  note  was  received  as  absolute  payment. 1 

(d)  Giving  Credit.  —  The  fact  that  the  creditor  on  receipt  of  the  note  gives  to 
the  debtor  a  credit  for  the  amount  on  his  account  does  not  show  an  agreement 
that  the  note  should  operate  as  payment,2  and  certainly  is  not  conclusive  of 
such  an  agreement. s 

(4)  Circumstances  Avoiding  Acceptance.  — Though  a  note  is  received  in 
payment  of  a  precedent  indebtedness,  the  debtor  will  not  be  discharged  from 
the  original  indebtedness  if  the  note  is  invalid  as  to  some  of  the  parties  who 
appear  to  be  liable  thereon,4  or  if  the  creditor  in  accepting  the  note  acted 
under  a  mistake  of  fact,5  or  when  such  acceptance  is  induced  by  fraud  or 
misrepresentations.6 

Forged  Notes  of  Third  Persons.  —  When  the  note  of  a  third  person,  though 
expressly  received  in  payment  of  a  precedent  debt,  proves  to  be  a  forgery, 
recovery  may  be  had  on  the  original  indebtedness.7 


Virginia.  —  Moses  v.  Trice,  21  Gratt.  (Va.) 
556,  8  Am.  Rep.  609. 

West  Virginia.  —  Hess  v.  Dille,  23  W.  Va. 
90;  Merchants  Nat.  Bank  v.  Good,  21  W.  Va. 

455  .  . 

Wisconsin .  —  Racine  First  Nat.  Bank  v.  Case, 
63  Wis.  504. 

See  also  Duggan  v.  Pacific  Boom  Co.,  6 
Wash.  593,  36  Am.  St.  Rep.  182.  Compare 
Davis's  Estate,  5  Whart.  (Pa.)  530,  34  Am. 
Dec.  574;  Crumbaugh  v.  Kugler,  3  Ohio  St. 
544;  Brown  v.  Dunckel,  46  Mich.  29;  Bauman 
v.  Credit  Guarantee  Co.,  47  Minn.  377. 

1.  Kephari  v.  Butcher,  17  Iowa  240;  Davis's 
Estate,  5  Whart.  (Pa.)  530,  34  Am.  Dec.  574; 
Hollenburg  Music  Co.  v.  Morris,  (Tex.  Civ. 
App.  iSq6)  35  S.  W.  Rep.  396. 

2.  Giving  Credit.  —  Fairchild  v.  Holly,  10 
Conn.  478;  Hall's  Self- Feeding  Cotton  Gin  Co. 
v.  Black,  71  Ga.  450;  Cheltenham  Stone,  etc., 
Co.  v.  Gates  Iron  Works,  23  III.  App.  635, 
affirmed  124  111.  623. 

3.  Brigham  v.  Lally,  130  Mass.  485;  Follelt 
v.  Steele,  16  Vt.  30. 

4.  Lee  v.  Fontaine,  10  Ala.  755,  44  Am.  Dec. 
505;  Perrin  v.  Keene,  19  Me.  355,  36  Am.  Dec. 
759;  Leonard  v.  First  Cong.  Soc,  2  Cush. 
(Mass.)  462;  Melledge  v.  Boston  Iron  Co.,  5 
Cush.  (Mass.)  158,  51  Am.  Dec.  59;  Gardner 
v.  Conn,  34  Ohio  St.  187.  Compare  Fowler  v. 
Richardson,  3  Sneed  (Tenn.)  508. 

Thus,  where  goods  were  purchased  for  a 
company,  and  a  negotiable  note  given  in  pay- 
ment by  one  as  agent  for  the  company,  but 
who  had  no  authority  to  bind  the  company,  it 
was  held  that,  though  the  note  bound  the  agent 
individually,  yet  the  vendor  might  recover  of 
the  company  on  the  original  account.  Emer- 
son v.  Providence  Hat  Mfg.  Co.,  12  Mass.  237, 
7  Am.  Dec.  66.  See  also  Melledge  v.  Boston 
Iron  Co.,  5  Cush.  (Mass.)  173,  51  Am.  Dec.  59. 

5.  Acceptance  under  Mistake.  —  Bristol  Mill- 
ing, etc.,  Co.  v.  Probasco,  64  Ind.  406;  Paine 
v.  Divinel,  53  Me.  52,  87  Am.  Dec.  533;  Bunker 
v.  Birron,  79  Me.  62,  1  Am.  St.  Rep.  282; 
Hedge  v.  McQuaid,  11  Cush.  (Mass.)  352; 
Lovell  v.  Williams,  125  Mass,  439;  Wait  v. 
Brewster,  31  Vt.  516;  Wemet  v.  Missisquoi 
Lime  Co.,  46  Vt.  458. 

That  one  to  whom  a  simple  contracl  debt  is 
due  takes  a  note  and  mortgage  from  the  debtor 
in  the  mistaken  belief  (shared  in  by  the  debtor) 
that  the  mortgage  covers  the  fee,  when  in  fact 
it  covers  only  a  life  estate,  does  not  take  the 


case  out  of  the  rule  that,  prima  facie,  the  note 
is  taken  in  payment,  if  the  creditor  proceeds 
with  a  foreclosure  after  ascertaining  the  facts 
and  realizes  money  thereby.  O'Conner  v. 
Hurley,  147  Mass.  145. 

Ignorance  of  Law  Is  Insufficient.  —  Fowler  v. 
Ludwig,  34  Me.  455. 

6.  Fraud —  United  States.  —  Baker  v.  Draper, 
I  Cliff.  (U.  S.)  420. 

Connecticut.  —  Merrill  v.  Kenyon,4S  Conn. 320. 
Georgia.  —  Walker  v.  Tatum,  Ga.  Dec.  (pt. 
ii.)  161. 

Iowa.  —  Campbell  v.  Ayres,  9  Iowa  108. 
Maine.  —  Sandy  River  Nat.  Bank  v.  Miller, 
82  Me.  137;  Vallier  v.  Ditson,  74  Me.  553. 

Maryland.  —  Hoopes  v.  Strasburger,  37  Md. 
390,  11  Am.  Rep.  538;  Susquehanna  Fertilizer 
Co.  v.  White,  66  Md.  444,  59  Am.  Rep.  186; 
Sebastian  May  Co.  v.  Codd,  77  Md.  293. 

Massachusetts.  —  Martin  v.  Roberts,  5  Cush. 
(Mass.)  126;  Bridge  v.  Batchelder,  9  Allen 
(Mass.)  394;  Martin  v.  Roberts,  5  Cush.  (Mass.) 
126;  Melledge  v.  Boston  Iron  Co.,  5  Cush. 
(Mass.)  170,  51  Am.  Dec.  59;  Estabrook  v. 
Swett,  116  Mass.  303;  Tozier  v.  Crafts,  123 
Mass.  480;  French  v.  Price,  24  Pick.  (Mass.)  13. 
Michigan.  —  Case  -j.  Seass,  44  Mich.  195. 
Mississippi .  —  Hoopes  z:  Newman,  2  Smed. 
&  M.  (Miss.)  71. 

New  Hampshire.  - —  Wright  v,  First  Crockery 
Ware  Co.,  1  N.  H.  2S1,  8  Am.  Dec.  68. 

ATew  York.  —  Willson  v.  Force,  6  Johns.  (N. 
Y.)  no,  5  Am.  Dec.  195,  followed.  Pierce  v. 
Drake,  15  Johns.  (N.  Y.)475;  Whitbeck  v.  Van 
Ness,  11  Johns.  (N.  Y.)  409,  6  Am.  Dec.  383; 
Breed  v.  Cook,  15  Johns.  (N.  Y.)  241;  Smith 
v.  Rogers,  17  Johns.  (N.  Y.)  340;  Central  Bank 
v.  Pindar,  46  Barb.  (N.  Y.)  467. 

Ohio.  —  Miller  r.  Woods,  21  Ohio  St.  485,  8 
Am.  Rep.  71. 

Pennsylvania.  —  Martin  z>.  Smith,  7  W.  N.  C. 
(Pa.)  32. 

Vermont.  —  Hutchins  v.  Olcutt,  4  Vt.  549, 
24  Am.  Dec.  634;  Torrey  v.  Baxter,  13  Vt.  452; 
Farr  v.  Stevens,  26  Vt.  299;  Wait  v.  Brewster, 
31  Vt.  516;  Wemet  v.  Missisquoi  Lime  Co.,  46 
Vt.  458;  Hatch  v.  Barnum,  23  Vt.  133,  56  Am. 
Dec.  59;  Loomis  v.  Wainwright,  21  Vt.  520. 
See  also  Ricker  v.  Adams,  59  Vt.  154. 

West  Virginia.  —  Merchants  Nat.  Bank  v. 
Good,  21  W.  Va.  455. 

Necessity  to  Return  Note  Received.  — Estabrook 
v.  Swett,  116  Mass.  303. 

7.  Forged  Notes —  United  States.  —  U.  S.  v. 
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Insolvency.  —  The  mere  fact  that  some  or  even  all  of  the  third  persons  liable 
on  the  note  expressly  received  in  payment  for  precedent  indebtedness  were 
insolvent,  will  not  prevent  the  note  from  operating  as  a  payment  and  satis- 
faction of  the  indebtedness  if  the  debtor  used  no  fraud  or  misrepresentations 
to  induce  the  creditor  so  to  accept  the  note,1  though  it  has  been  also  held  that 
when  both  the  debtor  and  creditor  were  ignorant  of  the  third  person's  insolv- 
ency, the  agreement  to  receive  his  note  as  payment  is  avoided  by  reason  of 
such  mutual  mistake.3 

Void  Note.  —  If  the  note  taken  by  the  creditor  in  payment  is  void,  he  may 
still  recover  on  the  original  consideration.3 

c.  Extension  of  Time  of  Payment.  —  Although  a  note  given  by  a 
debtor  to  his  creditor  does  not  operate  as  a  payment  of  the  precedent 
indebtedness,  it  will  generally  have  the  effect  of  suspending  all  right  of  action 
against  the  debtor  on  such  precedent  indebtedness  until  the  maturity  of  the 
note.4 

42;  Central  Citv  Bank  v.  Dana,  32  Barb.  (N. 
Y.)  296;  Loeschigh  v.  Blun,  1  Daly  (N.  Y.)  49; 
Graham's  Esiate,  14  Phila.  (Pa.)  280,  38  Leg. 
Int.  (Pa.)  150,  10  W.  N.  C.  (Pa.)  83;  Seager  v. 
Runk,  148  Pa.  St.  77,  1  Pa.  Adv.  Rep.  528; 
Beard  v.  Brandon,  2  Nott  &  M.  (S.  Car.)  102; 
Lee  v.  Peckham,  17  Wis.  383;  Webster  v. 
Stadden,  14  Wis.  277. 

A  note,  void  on  account  of  being  usurious, 
given  by  a  dellor  to  his  creditor  in  express 
payment  of  his  previous  valid  indebtedness, 
does  not  discharge  or  extinguish  it.  Meshke 
v.  Van  Doren,  16  Wis.  319. 

4.  Extension  of  Time  of  Payment  —  England. 
—  Ex  />.  Matthew.  12  Q.  B.  D.  506,  51  L.T.  N. 
S.  179,  32  W.  R.  813,  1  Mor.  Bankr.  Cas.  47. 

Alabama.  —  Mooring  v.  Mobile  Marine  Dock, 
etc.,  Ins.  Co.,  27  Ala.  254. 

California.  —  Brewster  v.  Bours,  8  Cal.  501; 
Griffith  v.  Grogan,  12  Cal.  317;  Higgins  v. 
Wortell,  iS  Cal.  330:  Smith  v.  Owens,  21  Cal. 
11;  Dellapiazza  v.  Foley,  112  Cal.  380. 

Connecticut.  —  Brabazon  v.  Seymour,  42 
Conn.  554. 

Illinois.  —  Cox  v.  Keiser,  15  111.  App.  432; 
Harris  v.  Harris,  79  111.  App.  288. 

Maryland.  —  Glenn  v.  Smith,  2  Gill  &  J. 
(Md.)  493,  20  Am.  Dec.  452;  Mudd  v.  Harper, 
1  Md.  110,  54  Am.  Dec.  644;  Yates  v.  Donald- 
son, 5  Md.  3S9,  61  Am.  Dec.  2S3;  Hall  v.  Rich- 
ardson, 16  Md.  396. 

Massachusetts.  — Appleton  v.  Parker,  15  Gray 
(Mass.)  173. 

Minnesota.  —  Lundberg  v.  Northwestern 
Elevator  Co,  42  Minn.  37. 

New  Jersey. — Fry  v.  Patterson,  49  N.  J.  L.612. 
New  York.  —  Tobey  v.  Barber,  5  Johns.  (N. 
Y.)  68,  4  Am.  Dec.  326;  Smith  v.  Applegate,  1 
Daly  (N.  Y.)  91;  Glenn  v.  Burrows.  37  Hun 
(N.  Y.)  602;  Happy  v.  Mosher,  48  N.  Y.  313; 
Fleischmann  v.  Stern,  90  N.  Y.  no,  affirming 
24  Hun  (N.  Y.)  265,  61  How.  Pr.  (N.  Y.)  124. 
Compare  Geller  v.  Seixas,  (C.  PL  Spec.  T.)  4 
Abb.  Pr.  (N.  Y.)  103;  Graham  v.  Negus,  55 
Hun  (N.  Y.)  440. 

South  Carolina.  —  Fiske  v.  Judge  2  Spears 
L.  (S.  Car.)  436,  42  Am.  Dec.  380;  Wardlaw  v. 
Grav,  2  Hill  Eq.  (S.  Car  )  644. 

Texas.  —  Otto  v.  Haliff,  89  Tex.  384,  59  Am. 
St.  Rep.  56. 

Compare  Pendergrass  v.  Hellman,  50  Ark. 
261 ;  Moore  v.  Fitz,  59  N.  H.  572;  Buck  v.  Wil- 
son, 113  Pa.  St.  423. 
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Rousmaniere,  2  Mason  (U.  S.)  373;  Semmes  v. 
Wilson,  5  Cranch  (C.  C.)  285. 

Alabama.  —  Pope  v.  Nance,  Minor  (Ala.)  299, 
12  Am.  Dec.  51. 

Connecticut.  — Eagle  Bank  v.  Smith,  5  Conn. 
71,  13  Am.  Dec.  37. 

Indiana.  —  Baldwin  v.  Threlkeld,8  Ind.  App. 
312,  rehearing  denied  in  8  Ind.  App.  322;  Allen 
i'.  Sharpe,  37  Ind.  67,  10  Am.  Rep.  80;  Lovinger 
v.  Madison  First  Nat.  Bank,  81  Ind.  354. 

Kentucky.  —  Letcher  v.  Commonwealth 
Bank,  I  Dana  (Ky.)  84;  Offutt  v.  State  Bank, 
1  Bush  (Ky.)  166;  Stratton  v.  McMakin,  84 
Ky.  641,  4  Am.  St.  Rep.  215. 

Maine.  —  Sandy  River  Nat.  Bank  v.  Miller, 
82  Me.  137. 

New  York.  — Galoupeau  v.  Ketchum,  3  E. 
D.  Smith  (N.  Y.)  175. 

Ohio.  —  Emerine  v.  O'Brien,  36  Ohio  St.  491. 

Pennsylvania .  —  Ritterz/.  Singmasler,  73  Pa. 
St.  400;  West  Philadelphia  Nat.  Bank  v.  Field. 
143  Pa.  St.  473,  24  Am.  St.  Rep.  562,  28  W.  N. 
C.  (Pa.)  417,  48  Leg.  Int.  (Pa.)  428,  22  Pittsb. 
Leg.  J.  N.  S.  (Pa  )  166;  Reading  Second  Nat. 
Bank  v.  Wentzel,  151  Pa.  St.  142. 

Vermont.  —  Goodrich  v.  Tracy,  43  Vt.  314,  5 
Am.  Rep.  281. 

Compare  Ellis  t.  Wild,  6  Mass.  321. 

In  such  a  case,  however,  the  creditor  should 
upon  the  discovery  of  the  forgery  return  the 
forged  note  to  the  debtor,  and  if  he  fails  to  do 
so,  and  by  reason  of  such  neglect  the  debtor's 
remedy  upon  the  note  over  against  the  parties 
liable  thereon  is  lost,  no  recovery  can  be  had 
against  him  by  his  creditor.  Pope  z;  Nance, 
Minor  (Ala.)  299,  12  Am.  Dec.  51. 

1.  Carriere  v.  Ticknor,  26  Ala.  571;  Johnson 
v.  Johnson,  11  Mass.  359;  Stebbins  v.  Smith, 
4  Pick.  (Mass.)  i)7;  Ramsdell  v.  Soule.  12  Pick. 
(Mass.)  126:  Watkins  v.  Hill,  8  Pick.  (Mass.) 
522;  Thurston  v.  Percival,  1  Pick.  (Mass.)  415; 
Walker  v.  Mayo,  143  Mass.  42;  Heidenheimer 
v.  Lyon,  3  E.  D.  Smith  (N.  Y.)  54;  Des  Arts  v. 
Leggett,  16  N.  Y.  582;  Long  v.  Spruill,  7  Jones 
L.  (52  N.  Car.)  96.  Compare  Duden  v.  Waitz- 
felder,  (Supm.  Ct.)  2  Abb.  N.  Cas.  (N.  Y.)  295, 
16  Hun  (N.  Y.)  337;  Wehrlin  z,.  Schmutz, 
(Marine  Ct.  Tr.  T.)  1  City  Ct.  (N.  Y.)  101. 

2.  Roberts  v.  Fisher,  43  N.  Y.  159,  reversing 
53  Barb.  (N.  Y.)  69,  65  Barb.  (N.  Y.)  303. 
and  overruling  Heidenheimer  v.  Lyon,  3  E.  D. 
Smith  (N.  Y.)  54. 

3.  Void  Note.  —  Walker  v.  Mayo,  143  Mass. 
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d.  Surrender  of  Note  as  Condition  to  Recovery  on  Original 

INDEBTEDNESS.  —  In  order  to  save  the  debtor  from  double  liability,  it  is  held 
that  the  creditor  must  surrender  the  note  received  by  him  from  his  debtor  for 
cancellation  or  prove  the  loss  before  he  will  be  allowed  to  recover  on  the 
original  indebtedness,  as  otherwise  the  debtor  might  also  be-  held  liable  on 
his  note  to  a  third  person  to  whom  it  may  have  been  transferred;  1  and  when 
the  debtor  transfers  the  note  and  puts  it  beyond  his  power  to  return  it,  he  can- 
not recover  on  the  original  indebtedness.2  If,  however,  the  debtor  takes  up 
the  note  after  such  transfer  or  default  in  payment,  he  may  then  recover  on 
the  precedent  indebtedness.3 

e.  Diligence  in  Enforcement  of  Note.  —  When  a  debtor  accepts  from 
his  creditor  a  note  upon  which  third  persons  are  liable,  though  it  does  not 
operate  as  payment  of  the  precedent  debt,  the  creditor  is  still  required  to 
exercise  due  diligence  in  collecting  such  note,  and  if  through  his  negligence 
the  debtor  suffers  injury,  the  precedent  indebtedness  will  be  discharged.4 

/.  Conflict  of  Laws.  —  Where  a  note  is  received  by  the  creditor  in  one 
jurisdiction  for  a  precedent  indebtedness  there  incurred,  and  an  action  is 
subsequently  brought  in  another  jurisdiction  to  recover  thereon,  the  question 
whether  the  note  operated  as  a  payment  of  such  precedent  indebtedness  is 
to  be  determined  by  the  law  of  the  former  jurisdiction.5  And  when  the 
question  arises  in  a  federal  court  whether  the  note  received  by  the  creditor 
operated  as  payment,  it  must  be  determined  by  the  law  of  the  state  in  which 
the  transaction  arose.6 

Brooks  v.  Siruthers,  no  Mich.  572;  Wren  v. 
Hoffman,  41  Miss.  616;  Fitch  v.  McDowell, 
145  N.  Y.  498;  Small  v.  Jones,  8  Watts  (Pa.) 
265;  Goodman  v.  Parish,  2  McCord  L.  (S.  Car.) 
259;  Adger  v.  Pringle,  n  S.  Car.  535;  Ex  p. 
Williams,  17  S.  Car.  405. 

3.  Davidson^?'.  Bridgeport,  8  Conn.  477;  Nor- 
ton v.  Paragon  Oil  Can  Co.,  98  Ga.  468;  Mc- 
Connell  v.  Stettinius,  7  III.  707;  Carlin  v.  Hel- 
ler, 34  Iowa  256;  Davis  v.  Parsons,  157  Mass. 
584;  Kean  v.  Dufresne,  3  S.  &  R.  (Pa.)  233; 
Dickinson  v.  King,  28  Vt.  378. 

4.  Diligence  in  Enforcement  of  Note.  —  Camidge 
v.  Allenby,  6  B.  &  C.  373,  13  E.  C.  L.  201,  9 
Dowl.  &  R.  391;  Douglass  v.  Reynolds,  7  Pet. 
(U.  S.)  113;  Anderson  v.  Timberlake,  114  Ala. 
377,  62  Am.  St.  Rep.  105;  Huse  v.  McDaniel,  33 
Iowa  406;  Swett  v.  South  worth,  125  Mass.  417; 
Sage  v.  Walker,  12  Mich.  425;  Wright  v.  First 
Crockery  Ware  Co.,  1  N.  H.  281,  8  Am.  Dec. 
68;  Exeter  Bank  v.  Gordon,  8  N.  H.  66;  Ken- 
niston  v.  Avery,  16  N.  H.  117;  Shipman  v. 
Cook,  16  N.  J.  Eq.  251;  Hall  7-.  Green,  14  Ohio 
499.  See  also  Teaff  v.  Ross,  I  Ohio  St.  469; 
Torrey  v.  Baxter,  13  Vt.  452. 

If  the  neglect  of  the  creditor,  however,  has 
not  resulted  in  any  injury  to  the  debtor,  the 
latter  is  not  discharged  from  the  precedent 
indebtedness.  Kepliart  •</.  Butcher,  17  Iowa 
240. 

5.  Conflict  of  Laws.  —  The  Barque  Chusan,  2 
Story  (U.  S.)  455;  Bartsch  v.  Atwater,  1  Conn. 
409;  Vancleef  v.  Therasson,  3  Pick.  (Mass.) 
12;  Connecticut  Trust,  etc.,  Co.  v.  Melendy, 
TI9  Mass.  449;  Thomson-Houston  Electric  Co. 
v.  Palmer,  52  Minn.  174,  38  Am.  St.  Rep.  536; 
Pecker  v.  Kennison,  46  N.  H.  488;  Ward  v. 
Howe,  38  N.  H.  35;  Street  v.  Hall,  29  Vt.  165; 
Robinson  v.  Hurlburt,  34  Vt.  115.  See  also 
the  title  Private  International  Law.  post. 

6.  Re  Clap,  2  Lowell  (U.  S.)  226;  The  Kim- 
ball, 3  Wall.  (U.  S.)  37;  Carter  v.  The  Schooner 
Byzantium,  1  Cliff.  (U.  S.)  1;  Palmer  v.  Elliot. 
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1.  Surrender  of  Note  —  Alabama. —  Mooring 
v.  Mobile  Marine  Dock,  etc.,  Ins.  Co.,  27  Ala. 
254;  Myatts  v.  Bell,  41  Ala.  222;  Barnes  v. 
Bailey,  2  Ala.  749. 

Arkansas.  —  Coslar  v.  Davies,  8  Ark.  215,  46 
Am.  Dec.  311. 

Connecticut.  —  Bill  v.  Porter,  9  Conn.  31; 
Brabazon  v.  Seymour,  42  Conn.  553. 

Georgia.  — Jackson  v.  Brown,  102  Ga.  87,  66 
Am.  St.  Rep.  156,  citing  18  Am.  &  Eng.  Encyc. 
of  Law  (1st  ed.)  178. 

Illinois.  —  Morrison  v.  Smith,  81  111.  221; 
McConnell  v.  Stettinius,  7  111.  707. 

Maryland. — Glenn  v.  Smith,  2  Gill  &  J. 
(Md.)  493,  20  Am.  Dec.  452. 

Missouri. — Steamboat  Charlotte  v.  Lumm, 
g  Mo.  64;  Schepflin  v.  Dessar.  20  Mo.  App. 
569;  O'Bryan  v.  Jones,  38  Mo.  App.  90;  Mc- 
Murray  v.  Taylor,  30  Mo.  263,  77  Am.  Dec. 
611. 

Nebraska.  —  Young  v.  Hibbs,  5  Neb.  433. 

New  York.  —  Holmes  v.  D'Camp.  1  Johns. 
(N.  Y.)  34,  3  Am.  Dec.  293;  Angel  v.  Felton, 
8  Johns.  (N.  Y.)  149;  Pintard  v.  Tackington, 
10  Johns.  (N.  Y.)  104;  Smith  v.  Lockwood,  10 
Johns.  (N.  Y.)  366;  Burdick  v.  Green,  15  Johns. 
(N.  Y.)  247;  Teaz  v.  Chrvstie,  2  E.  D.  Smith 
(N.  Y.)  621;  Fitch  v.  McDowell.  80  Hun  (N.  Y.) 
207;  Reehl  v.  Martens,  40  N.  Y.  App.  Div.  231. 

Pennsylvania.  —  Hays  v.  McClurg,  4  Watts 
(Pa.)  452;  Brown  v.  Scott,  51  Pa.  St.  357. 

Vermont.  —  Street  v.  Hall,  29  Vt.  165. 

Wisconsin. — Williams  v.  Ketchum,  21  Wis. 
432:  Plant's  Mfg.  Co.  v.  Falvey,  20  Wis.  200. 

Canada.  —  Crooks  v.  Glenn,  8  Grant  Ch.  (U. 
C.)  239. 

2.  Looney  v.  District  of  Columbia.  113  U.  S. 
258;  Harris  v.  Johnston,  3  Cranch  (U.  S.)  311; 
Parker  v.  U.  S.,  Pet.  (C.  C.)  262;  Cherry  Val- 
ley Iron  Works  v.  Florence  Iron  River  Co., 
(C.  C.  A.)  64  Fed.  Rep.  569;  Pugh  v.  Little 
Rock,  35  Ark.  75:  Davidson  v.  Bridgeport,  8 
Conn.  477;  Dewey  v.  Bell,  5  Allen  (Mass.)  165 ; 
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9.  Orders  upon  Third  Persons.  —  Where  a  non-negotiable  order  for  the  pay- 
ment of  money  is  drawn  by  a  debtor  in  favor  of  his  creditor  upon  a  third  per- 
son, and  is  accepted  by  the  creditor  as  payment  of  his  indebtedness,  it  will 
operate  as  payment,  and  the  creditor  cannot  sue  his  debtor  upon  the  original 
indebtedness  where  the  debtor  has  done  nothing  to  prevent  his  creditor  from 
realizing  upon  the  order.1  The  presumption,  however,  in  such  a  case  is  that 
the  order  was  accepted  as  a  conditional,  and  not  as  an  absolute,  payment,  and 
when  the  condition  is  not  performed,  that  is,  where  the  order  is  not  paid  by 
the  person  upon  whom  it  is  drawn,  and  the  creditor  is  not  guilty  of  laches  in 
demanding  its  payment,  the  creditor  may  recover  on  the  original  indebted- 
ness.3 This  principle  applies  equally  where  the  order  is  for  the  delivery  of 
specific  articles  as  where  it  is  for  the  payment  of  money.3  If  the  order  is 
expressly  accepted  as  conditional  payment  only,  the  debtor  may,  of  course, 
on  payment  of  the  order  being  refused,  sue  on  the  original  indebtedness.4 
If  the  order  is  actually  paid  by  the  person  upon  whom  it  is  drawn,  it  will,  of 
course,  operate  as  a  payment  as  between  the  debtor  and  creditor;  so  also  the 
creditor,  by  acceptance  of  the  order,  impliedly  agrees  to  use  reasonable  dili- 
gence to  procure  its  payment,  and  if  he  fails  to  do  so,  to  the  debtor's  loss,  the 
debtor  would  be  discharged  from  liability  on  the  original  indebtedness.6  And 
if  the  creditor,  instead  of  requiring  money  from  such  third  person,  who  has 
funds  in  his  hands  belonging  to  the  debtor,  accepts  a  draft,  note,  check,  or 
other  evidence  of  indebtedness  from  such  third  person,  the  order  will  be 
deemed  paid,  and  the  debtor  will  be  discharged  from  liability  on  his  original 
indebtedness.6    Where  a  non-negotiable  order  on  a  third  person  is  not 


i  Cliff.  (U.  S.)  63;  Kimball  v.  Ship  Anna  Kim- 
ball, 2  Cliff.  (U.  S.)  4;  Hudson  v.  Bradley,  2 
Cliff.  (U.  S.)  130.  See  also  the  title  United 
States  Courts. 

1.  Orders  —  Acceptance  as  Payment  —  Alabama. 

—  Harrison  v.  Hicks,  1  Port.  (Ala.)423;  Moore 
v.  Briggs,  15  Ala.  24. 

Illinois.  —  Besley  v.  Dumas,  6  111.  App.  291. 

Iowa.  —  Farwell  v.  Salpaugh,  32  Iotva  582. 

Kentucky,  —  Palmateer  v.  Gatewood,  4  J.  J. 
Marsh.  (Ky.)  503. 

Massachusetts.  —  Govern  v.  Littlefield,  13 
Allen  (Mass.)  127,  note. 

Missouri.  —  Rice  v.  Dudley,  34  Mo.  App. 
383. 

North  Carolina.  —  Knott  v.  Whitfield,  gg  N. 
Car.  76. 

Pennsylvania.  —  Cox  v.  Smith,  3  Pa.  Leg. 
Int.,  Nov.  4,  1846. 

Vermont.  —  Holmes  v.  Laraway,  64  Vt.  175. 

Wisconsin.  —  Iron  River  Bank  v.  School  Di- 
rectors, 91  Wis.  596. 

2.  Presumption  Against  Acceptance  as  Payment 

—  Alabama.  —  McWilliams  v.  Phillips,  71 
Ala.  80. 

Indiana.  —  Landis  v.  Standard  L.,  etc.,  Ins. 
Co.,  6  Ind.  App.  502,  22  Ins.  L.  J.  827. 

Iowa.  —  Farwell  v.  Salpaugh,  32  Iowa  5S2. 

Kentucky.  —  Proctor  v.  Mather,  3  B.  Mon. 
(Ky.)  353.  See  also  Reed  v.  Hippie,  19  Ky.  L. 
Rep.  338,  40  S.  VV.  Rep.  251. 

Maine.  — Jose  v.  Baker,  37  Me.  465. 

Massachusetts.  —  Tucker  v.  Maxwell,  11 
Mass.  143. 

Michigan.  —  Lupton  v.  Freeman,  82  Mich. 
638;  Bond  ».  McMahon,  94  Mich.  557. 

Missouri.  ■ —  Rice  v.  Dudley,  34  Mo.  App.  383. 

Montana.  —  Knox  v.  Gerhauser,  3  Mont.  267. 

New  York.  —  Hoar  v.  Clute,  15  Johns.  (N. 
Y.)  224;  Sandford  ads.  June,  5  N.  Y.  Leg. 
Obs.  20. 
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Pennsylvania. 
Pa.  St.  451. 

South  Carolina.  —  Printems  v.  Helfried,  I 
Nott  &  M.  (S.  Car.)  187.  Compare  Cunning- 
ham v.  Smith,  Harp.  Eq.  (S.  Car.)  go. 

South  Dakota.  —  Estey  v.  Birnbaum,  9  S. 
Dak.  174. 

Texas.  —  McNeil  v.  McCamley,  6  Tex.  163. 

Vermont.  —  Goodrich  v.  Barney,  2  Vt.  422; 
Heald  v.  Warren,  22  Vt.  409;  Rogers  v.  Shel- 
burne,  42  Vt.  550. 

Wisconsin.  —  Iron  River  Bank  v.  School 
Directors,  91  Wis.  596;  Cliver  v.  Heil,  95  Wis. 
364- 

See  also  Geiser  v.  Kershner,  4  Gill  &  J. 
(Md.1  305. 

3.  Orders  for  Specific  Property.  —  McWilliams 
v.  Phillips,  71  Ala.  80;  Williams  v.  Costello, 
95  Ala.  592;  Chapman  v.  Coffin,  14  Gray 
(Mass.)  454;  Nissen  v.  Tucker,  1  Jones  L. 
(46  N.  Car.)  176. 

4.  Briggs  v.  Parsons,  39  Mich.  400;  Bond  v. 
McMahon,  94  Mich.  557. 

5.  Briggs  v.  Parsons,  39  Mich.  400;  Knott 
v.  Whitfield,  99  N.  Car.  76.  Compare  Wilson 
v.  Vysar,  4  Taunt.  288;  Ruff  v.  Webb,  1  Esp. 
129. 

6.  Smith  v.  Ferrard,  7  B.  &  C.  ig,  g  Dowl  & 
R.  803;  Loth  z-.  Mothner,  53  Ark.  116;  Tuttle  v. 
Chapman,  10  Iowa  437;  White  v.  Howard,  I 
Sandf.  (N.  Y.)  81;  South  wick  v.  Sax,  g  Wend. 
(N.  Y.)  122.  Compare  Ocean  Tow-boal  Co.  v. 
Ophelia,  11  La.  Ann.  28. 

When  a  debtor  gives  his  creditor  an  order 
on  his  bank  to  pay  an  indebtedness,  having 
money  at  the  bank  to  pay  it  on  presentation, 
and  the  creditor  waives  the  right  to  demand 
cash,  and  accepts  bills  of  exchange  from  the 
bank  in  payment,  the  debt  is  satisfied,  though 
the  exchange  proves  worthless.  Loth  v.  Moth- 
ner, 53  Ark.  116. 
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received  as  payment  and  has  not  in  fact  been  paid,  it  does  not  seem  to  be 
necessary  that  the  creditor  return  the  order  before  he  can  recover  on  the 
original  indebtedness;  1  nor  is  it  necessary  that  the  creditor  notify  the  debtor 
of  the  nonpayment  of  the  order.2 

10.  Acceptances  by  Debtor.  — Where  a  debtor  accepts  a  bill,  draft,  or  order 
drawn  upon  him  by  his  creditor,  he  cannot  be  sued  on  the  original  indebted- 
ness before  the  maturity  of  the  bill  or  order,3  but  prima  facie  such  acceptance 
does  not  discharge  the  original  indebtedness,  and  after  the  maturity  of  the 
bill  the  creditor  may  recover  upon  such  indebtedness  unless  the  acceptance 
was  expressly  taken  in  payment  and  satisfaction  thereof.*  If  the  creditor, 
after  the  acceptance  of  the  bill  by  his  debtor,  negotiates  the  bill,  he  cannot, 
of  course,  while  the  bill  is  outstanding  in  the  hands  of  a  third  person,  recover 
on  the  original  indebtedness;5  and  the  creditor  cannot  recover  on  the 
original  indebtedness  while  accepted  orders  or  bills  are  in  the  hands  of  the 
person  in  whose  favor  they  are  drawn.''  Of  course,  the  fact  that  a  creditor 
has  drawn  a  draft  or  order  upon  his  debtor  for  the  amount  of  the  indebtedness 
does  not  affect  the  debtor's  liability  on  the  indebtedness  when  the  debtor 
has  neither  accepted  nor  paid  such  draft  or  order.7 

11.  Certificates  of  Deposit.  —  The  transfer  of  a  certificate  of  deposit  by  a 
debtor  to  his  creditor  does  not,  in  the  absence  of  an  express  agreement  to 
such  effect,  operate  as  an  absolute  payment  of  the  indebtedness,  and  in  case 
the  money  is  not  collectible  on  such  certificate,  recovery  may  be  had  on 
the  original  indebtedness.8  Of  course,  if  the  certificate  of  deposit  is  paid  the 
indebtedness  is  discharged.9 

12.  Bank  Notes.  —  The  question  in  regard  to  the  payment  by  bank  notes 
will  be  found  fully  treated  in  other  places.10 

13.  Checks  —  a.  In  GENERAL.  —  It  is  a  well-settled  and  universally  recog- 
nized rule  that  when  a  debtor  has  given  his  check  for  the  amount  of  his 
indebtedness,  the  prima  facie  presumption  arises  that  the  check  was  taken 
merely  as  conditional,  not  absolute,  payment,  and  in  case  the  check  is  not 
honored  upon  due  presentation  the  original  indebtedness  for  which  it  was 

1.  Rogers  v.  Shelburne,  42  Vt.  550.  Compare  The  acceptance  by  a  purchaser  of  goods  of 
Knott  v.  Whitfield,  99  N.  Car.  76.  bills  drawn  on  him  by  the  seller  does  not  con- 

2.  Nissen  v.  Tucker,  1  Jones  L.  (46  N.  Car.)  stitute  a  payment  of  the  price  so  as  to  destroy 
176.  the  seller's  right  of  stoppage  in  transitu  upon 

3.  Tomlins  v.  Lawrence,  3  M.  &  P.  555.  the  bankruptcy  of  the   purchaser.    Feise  v. 

4.  Presumption  Against  Acceptance  Operating  Wray,  3  East  93.  See  also  Gunn  v.  Bolckow, 
as  Payment  —  England.  —  Widders  v.  Gorton,  L.  R.  10  Ch.  491.  See  the  title  Stoppage  in 
1  C.  B.  N.  S.  576,  87  E.  C.  L.  576,  26  L.  J.  C.  Transitu. 

P.  165;  Feise  v.  Wray,  3  East  93;  Gunn  v.  5.  Negotiation   of  Acceptance.  —  Emblin  v. 

Bolckow,  44  L.  J.  Ch.  732,  L.  R.  10  Ch.  491,  Dartnell,  1  Dowl.  &  L.  591 ;  Woodford  v.  White- 

32  L.  T.  N.  S.  781.  ley,  M.  &  M.  517,  22  E.  C.  L.  372;  Mercer  v. 

Arkansas.  —  Halliburton  v.  Nance,  40  Ark.  Cheese,  4  M.  &  G.  804,  43  E.  C.  L.  415,  5  Scott 

i6r.  N.  R.  664,  2  Dowl.  N.  S  619,  12  L.  J.  C.  P.  56; 

Illinois.  —  Bradford  v.  Neill  &  Mahnke  Con-  Shaw  v.  Gookin,  7  N.  H.  16. 

struction  Co.,  76  111.  App.  488.  6.  Brabazon  v.  Seymour,  42  Conn.  551;  Car- 

Maryland.  —  Harness  v.  Chesapeake,  etc.,  roll  z.  Weaver,  65  Conn.  77;  Schuster  v.  Mar- 
Canal  Co.,  1  Md.  Ch.  248.  den,  34  Iowa  181. 

Michigan.  —  Au  Sable  River  Boom  Co.  v.  7.  Hammond  v.  Christie,  5  Robt.  (N.  Y.) 

Sanborn,  36  Mich.  358;  Case  v.  Seass,  44  Mich.  160. 

195;  Marinette  Iron  Works  Co.  v.  Cody,  108  8.  Certificates  of  Deposit. —  Leake  v.  Brown, 

Mich.  381,  2  Detroit  Leg.  N.  911;  Kirkpatrick  43  111.  372;  Burrows  v.  Bangs,  34  Mich.  304; 

v.  Bessalo,  116  Mich.  657,  Kirkpatrick  v.  Costo,  Duquette  v.  Richar,  102  Mich.  483;  Lindsey  v. 

116  Mich.  662;  Craddock  v.  Dwight,  85  Mich.  McClelland,  18  Wis.  481     See  also  Lansing  v. 

587.  Wood,  57  Mich  201.    Compare  Union  Bank  v. 

New  York.  —  Blakely  v.  Jacobson,  9  Bosw.  Smiser,  1  Sneed  (Tenn.)  501. 

(N.  Y.)  140.  Negligence  of  Creditor  in  Presenting  Certificate 

Pennsylvania. — Allen  v.  Woods,  24  Pa.  St.  76.  for  Payment.  —  Bower  v.  Hoffman,  23  Md.  263. 

Texas.  —  East  &  West  Texas  Lumber  Co.  v.  9.  U.  S.  v.  Thompson,  33  Md.  575. 

Barnwell,  78  Tex.  328.  10.  Bank  Notes.  —  See  the  title  Bank  Notfs, 

Vermont.  — Tracy  v.  Pearl,  20  Vt.  162.  vol.  3,  p.  771. 

See  also  Bassett  v.  Sanborn,  9  Cush.  (Mass.)  Promissory  Notes.  —  See  the  title  Novation, 

58.    Compare  Paine  v.  Dwinel,  53  Me.  52.  vol.  21,  p.  659. 
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given  continues  to  exist,  and  recovery  may  be  had  by  the  creditor  without 
resorting  to  the  debtor's  liability  on  the  check.1     Even  in  jurisdictions  where 


1.  Payment  by  Check  —  England.  —  Pearce  v. 
Davis,  i  M.  &  Rob.  365;  Bond  v.  Warden,  1 
Coll.  Ch.  Cas.  583,  14  L.  J.  Ch.  154;  Everett 
v.  Collins,  2  Campb.  515;  Hough  v.  May,  4 
Ad.  &  El.  954,  31  E.  C.  L.  235,  6  N.  &  M.  535, 
2  H.  &  W.  33,  5  L.  J.  K  B.186;  Cohen  v.  Hale, 
47  L.  J.  Q.  B.  496,  3  Q-  B.  D.  371,  39  L.  T.  N. 
S.  35,  26  W.  R.  680.  Compare  Bolton  v.  Rich- 
ard, 6  T.  R.  139,  1  Esp.  106. 

Canada.  —  Hughes  j.  Canada  Permanent 
Loan,  etc.,  Soc,  39  U.  C.  Q.  B.  221. 

United  States.  —  (J.  S.  v.  Williams,  1  Ware 
(U.  S.)  180,  28  Fed.  Cas.  No.  16,724. 

Alabama.  —  Lowenstein  v.  Bresler,  log  Ala. 
326;  McWilliams  v.  Phillips,  71  Ala.  80;  Leh- 
man v.  McQueen,  65  Ala.  570;  Whitley  v. 
Dunham  Lumber  Co.,  89  Ala.  493;  Bibb  v. 
Snodgrass,  97  Ala.  459;  Kansas  City,  etc.,  R. 
Co.  v.  Ivy  Leaf  Coal  Co.,  97  Ala.  705,  8  Bank. 
L.  J.  306;  Steiner  v.  Jeffries,  118  Ala.  573. 

Arkansas.  —  Henry  v.  Conley,  48  Ark.  267. 

California.  —  Comptoir  D'Escompte  v.  Dres- 
bach,  78  Cal.  15;  Steinhart  v.  National  Bank, 
94  Cal.  362,  28  Am.  St.  Rep.  132;  Equitable 
Nat.  Bank  v.  Griffin,  etc.,  Co.,  113  Cal.  692. 

District  of  Columbia.  —  Koones  v.  District  of 
Columbia,  4  Mackey  (D.  C.)  339,  54  Am.  Rep. 
278. 

Georgia.  —  Phillips  v.  Bullard,  58  Ga.  256; 
Hatcher  v.  Comer,  75  Ga.  728. 

Illinois.  —  Strong  v.  King,  35  111.  9;  Heartt 
z1.  Rhodes,  66  111.  351;  Stevens  v.  Park,  73  111. 
387;  Canadian  Bank  of  Commerce  v.  McCrea, 
106  111.  281;  Brown  v.  Leckie,  43  111.  497; 
Woodburn  v.  Woodburn,  115  111.  427;  Bailey 
v.  Pardridge,  134  111.  188,  affirming  35  111.  App. 
121;  Angus  v.  Chicago  Trust,  etc.,  Bank,  170 
111.  298,  affirming  68  111.  App.  425. 

Indiana.  —  Burrows  v.  State,  137  Ind.  474, 
45  Am.  St.  Rep.  210;  Sutton  v.  Baldwin,  146 
Ind.  361;  Born  v.  Indianapolis  First  Nat.  Bank, 
123  Ind.  78,  18  Am.  St.  Rep.  312. 

Iowa.  —  People's  Sav.  Bank  v.  Gifford,  108 
Iowa  277. 

Kansas.  —  Kermeyer  v.  Newby,  14  Kan.  164; 
McCoy  v.  Hazlett,  14  Kan.  430;  Shepard  v. 
Allen,  16  Kan.  182;  Medberrv  v.  Soper,  17 
Kan.  369;  Mullins  v.  Brown,  32  Kan.  312. 

Kentucky.  —  Bailey  v.  Robinson,  14  Ky.  L. 
Rep.  670. 

Louisiana. —  Ocean  Tow-boat  Co.  v.  Ophelia, 
11  La.  Ann,  28;  Bordelon  v.  Weymouth,  14  La. 
Ann.  93. 

Massachusetts.  —  Dennie  v.  Hart,  2  Pick. 
(Mass.)  204;  Holmes  v.  Fall  River  First  Nat. 
Bank,  126  Mass.  353;  Goodwin  v.  Massachu- 
setts L.  &  T.  Co.,  152  Mass.  189,  8  R.  &  Corp. 
L.  J.  363;  Houghton  v.  Boston,  159  Mass.  138. 

Minnesota.  —  Good  v.  Singleton,  39  Minn. 
340;  National  Bank  of  Commerce  v.  Chicago, 
etc.,  R.  Co.,  44  Minn.  224,  20  Am.  St.  Rep.  566. 

Missouri.  — Johnson-Brinkman  Commission 
Co.  71.  Central  Bank,  116  Mo.  55S;  Hall  v. 
Missouri  Pac.  R.  Co.,  50  Mo.  App.  179;  Young 
v.  Kellar,  94  Mo.  581,  4  Am.  St.  Rep.  406;  Selby 
v.  McCullough,  26  Mo.  App.  66;  Carroll  Exch. 
Bank  v.  Carrollton  First  Nat.  Bank,  58  Mo. 
App.  17;  Barton  v.  Hunter,  59  Mo.  App.  610. 

Nebraska.  —  National  L.  Ins.  Co.  v.  Goble, 
51  Neb.  5. 
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New  Hampshire.  —  Barnet  v.  Smith,  30  N. 
H.  256,  64  Am.  Dec.  290. 

New  York.  —  Bradford  v.  Fox,  38  N.  Y.  289, 
reversing  39  Barb.  (N.  Y.)  203,  16  Abb.  Pr.  (N. 
\ .)  51;  Thomson  v.  Bank  of  British  Noith 
America,  82  N.  Y.  1,  affirming-  45  N.  Y.  Super. 
Ct.  i  ;  Thomas  v.  Westchester  County,  115  N. 
Y.  47;  Carroll  v.  Sweet,  128  N.  Y.  19;  Parrott 
v.  Colby,  6  Hun  (N.  Y.)  55,  affirmed 71  N.  Y. 
597;  Bernheimer  v.  Herrman,  44  Hun  (N.  Y.) 
no;  Sweet  v.  Titus,  4  Hun  (N.  Y.)  639,  67 
Batb.  (N.  Y.)  327;  Cromwell  v.  Lovett,  1  Hall 
(N.  Y.)  56;  Franklin  v.  Vanderpool.  1  Hall  (N. 
Y.)  78;  People  v.  Baker,  20  Wend.  (N.  Y.)6o2; 
Lovett  v.  Corn  well,  6  Wend.  (N.  Y.)  369,  affirm- 
ing 1  Hall  (N.  Y.)  56;  Jobbitl  v.  Goundry,  29 
Barb.  (N.  Y.)  509;  Olcott  v.  Rathbone,  5  Wend. 
(N.  Y.)  490;  Kobbi  v.  Underhill,  3  Sandf  Ch. 
(N.  Y.)  277;  Turner  v.  Fox  Lake  Bank,  3  Keyes 
(N.  Y.)  425,  4  Abb.  App.  Dec.  (N.  Y.)  434, 
affirming  (Supm.  Ct.  Gen.  T.)  23  How.  Pr.  iN. 
V.)  399;  East  River  Bank  v.  Kennedy,  9  Bosw. 
(N.  Y.)  543;  People  v.  Howell,  4  Johns.  (X.  Y.) 
296;  Strong  v.  Stevens.  4  Duer  (N.  Y.)  668; 
Smith  v.  Miller,  43  N.  Y.  171,  3  Am.  Rep  690, 
reversing  6  Robt.  (N.  Y.)  413,  6  Abb.  Pr.  N.  S. 
(N.  Y.)  234;  Johnson  v.  Bank  of  North 
America,  5  Robt.  (N.  Y.)  554;  Kelty  v.  Erie 
Second  Nat.  Bank,  52  Barb.  (N.  Y.)  328;  Por- 
ter v.  Talcott,  1  Cow.  (N.  Y.)  359;  Genin  v. 
Tompkins,  12  Barb.  (N.  Y.)  265;  Noel  v.  Mur- 
ray, 13  N.  Y.  167;  Olcott  v.  Erwin,  (Supm.  Ct. 
Gen.  T.)  9  N.  Y.  Supp.  71;  Davis  v.  Allen,  3 
N.  Y.  168;  Vail  v.  Foster,  4  N.  Y.  312;  Syra- 
cuse, etc.,  R.  Co.  v.  Collins,  3  Lans.  (N.  Y.) 
29,  (Ct.  App.)  1  Abb.  N.  Cas.  (N.  Y.)  47.  57  X. 
Y.  641;  Hill  v.  Beebe,  13  N.  Y.  566;  Burk- 
halter  v.  Erie  Second  Nat.  Bank,  42  N.  Y.  538, 
40  How.  Pr.  (N.  Y.)  324;  Flynn  v.  Woolsey, 
(Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  875;  Baird 
v.  Spence,  (N.  Y.  City  Ct.  Gen.  T.)  8  Misc.  (N. 
Y.)  535;  Millbury  v.  Heitzberg,  (Supm.  Ci. 
Spec.  T.)  28  Civ.  Pro.  (N.  Y.)  179;  Block  v. 
Garfiel,  (N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N. 
Y.)  821:  Collins  v.  Colmey,  (Supm.  Ct.  Gen. 
T.)  14  N.  Y.  St.  Rep.  444. 

Ohio.  —  Hodgson  v.  Barrett,  33  Ohio  St.  63, 
31  Am.  Rep.  527;  Fleig  7-.  Sleel,  43  Ohio  St. 
53,  54  Am.  Rep.  800. 

Pennsylvania.  —  Palton  v.  Ash,  7  S.  &  R. 
(Pa.)  116;  Mclntyre  v.  Kennedy,  29  Pa.  St.  44?; 
Loux  v.  Fox,  171  Pa.  St.  68;  Kilpatrick  v. 
Home  Bldg.,  etc..  Assoc.,  119  Pa.  St.  30; 
Holmes  v.  Briggs,  131  Pa.  St.  233,  17  Am.  Si. 
Rep.  804,  118  Pa.  St.  283,  4  Am.  St.  Rep. 
597- 

Rhode  Island.  —  National  Park  Bank  v.  Levy, 
17  R.  I.  746. 

Tennessee.  —  Springfield  v.  Green,  7  Baxt. 
(Tenn.)  301;  Andrews  v.  German  Nat.  Bank, 
9  Heisk.  (Tenn.)  211.  24  Am.  Rep.  300;  Tscho- 
pick  v.  Lippincott,  (Tenn.  Ch.  189S)  48  S.  W. 
Rep.  128. 

Texas.  —  Western  Brass  Mfg.  Co.  v.  Mave- 
rick, 4  Tex.  Civ.  App.  535. 

Virginia.  —  Larue  v.  Cloud,  22  Gratt.  (Va.) 
513;  Blair  v.  Wilson,  28  Gratt.  (Va.)  165;  Fin- 
ney v.  Edwards,  75  Va.  44. 

Post-dated  Check. —  Argo  v.  Oberschlake,  48 
111.  App.  289. 
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the  acceptance  of  a  negotiable  bill  or  note  on  account  of  a  precedent  debt  is 
presumed  to  be  a  satisfaction  of  it,  the  presumption  docs  not  arise  when  a 
check  is  received.1  The  rule  also  applies  where  the  check  is  that  of  a  third 
person  and  is  either  transferred  by  the  debtor  to  the  creditor  or  is  executed 
by  the  third  party  to  the  creditor.2  Of  course  the  creditor  may-,  by  express 
agreement,  accept  a  check  as  absolute  payment, :t  and  where  such  is  the  case 
the  right  of  action  on  nonpayment  of  the  check  is  upon  the  check,  and  not 
upon  the  original  indebtedness.* 

Rebutting  Presumption.  —  To  rebut  the  presumption  that  the  check  is  to 
operate  as  payment  only  in  the  event  that  it  is  cashed,  the  evidence  must 
be  as  clear  and  satisfactory  as  is  essential  to  establish  the  payment  of  an 
admitted  debt.5 

b.  CERTIFIED  CHECK.  —  Where  the  debtor  procures  the  certification  of 


1.  Cox  v.  Hayes,  18  Ind.  App.  220;  Ocean 
Towboat  Co  7;  Ophelia,  n  La.  Ann.  28; 
Marrett  v.  Bracketl,  60  Me.  524;  Taylor  v. 
Wilson,  11  Met.  (Mass.)  44,  45  Am.  Dec.  180; 
Small  v.  Franklin  Min.  Co.,  99  Mass.  277.  See 
also  Springer  v.  Hubbard,  82  Me.  299.  Com- 
/>d/v<Mehlberg  v.  Fisher,  24  Wis.  607. 

With  regard  to  the  effect  of  note  upon  a 
precedent  debt,  see  the  title  Suit's  and 
Shipping. 

2.  California.  —  Comptoir  D'Escompte  v. 
Dresbach,  78  Cal.  15. 

Indiana.  —  Cox  v.  Hayes,  iS  Ind.  App. 
220. 

Kansas.  —  Mordis  v.  Kennedy,  23  Kan.  408, 
33  Am.  Rep.  169. 

Maine.  —  Marrett  j.  Brackett,  60  Me.  524. 

Massachusetts.  —  Weddigen  -•.  Boston  Elastic 
Fabric  Co.,  100  Mass.  422. 

New  York.  —  Olcott  v.  Rathbone,  5  Wend. 
(M.  Y.)490,  Houston  v.  Shindler,  11  Barb.  (N. 
Y-)  3°;  Jobbilt  v.  Goundry,  29  Barb.  (N.  Y.) 
509;  Greenwich  Ins.  Co.  v.  Oregon  Imp.  Co., 
76  Hun  (N.  Y.)  194,  affirmed  148  N.  Y.  758; 
Carroll  v.  Sweet,  57  N.  Y.  Super.  Ct.  100;  Ol- 
cott v.  Erwin,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 
Supp.  71. 

Ohio.  —  Fleig  v.  Sleet,  43  Ohio  St.  53,  54  Am. 
Rep.  800. 

Pennsylvania.  —  Martin  v.  Pennock,  2  Pa. 
St.  376;  Mclntyre  v.  Kennedy,  29  Pa.  St.  448; 
Briggs  v.  Holmes,  118  Pa.  St.  283,  4  Am.  St. 
Rep.  597;  Kilpatrick  v.  Home  Bldg.,  etc., 
Assoc.,  119  Pa.  St.  30,  21  W.  N.  C.  (Pa.)  117; 
Holmes  v  Briggs,  131  Pa.  St.  233,  17  Am.  Si. 
Rep.  804,  25  W.  N.  C.  (Pa.)  255;  Hackett  v. 
Exchange,- 36  Pa.  L.  J.  40. 

Texas.  — Curtis,  etc.,  Mfg.  Co.  v.  Douglass, 
79  Tex.  167. 

Canada.  —  Campbell  v.  Heaslip,  6  Manitoba 
64;  Smith  v.  Buchan,  27  U.  C.  Q.  B.  106; 
Sawyer  v.  Thomas,  18  Onl.  App.  129;  Redpath 
v.  Kolfage,  16  U.  C.  Q  B.  433. 

Compare  SelUrs  v.  Johnson,  65  N.  Car.  104. 

But  in  Canada  it  has  been  held  that  where  a 
purchaser  of  goods  delivers  to  the  seller  at  the 
time  of  the  purchase,  for  the  purchase  money, 
the  check  of  a  third  person,  the  presumption 
arises  that  such  check  was  received  by  the 
seller  as  absolute  payment.  Redpath  v.  Kol- 
fage, 16  U.  C.  Q  B.  433. 

Bank  Cashier's  Check.  —  Canonsburg  Iron  Co. 
v.  Union  Xat.  Bank,  (Pa.  18861  6  Atl.  Rep.  574. 

Post-dated  Check.  —  Houston  v.  Shindler,  11 
Barb.  (N*.  Y.)  36. 

3.  Express  Agreement  —  England.  —  Carmar- 


then, etc.,  R.  Co.  v.  Manchester,  etc.,  R.  Co. 
L.  R.  8  C.  P.  685,  42  L.  J.  C.  PI.  262. 

Canada.  —  Geohegan  v.  Lawson,  13  U.  C.  Q 
B.  495;  Hughes  v.  Canada  Permanent  Loan 
etc  ,  Soc  ,  39  U.  C.  Q.  B.  221. 

United  .States.  — Tayloe  v.  Merchants'  F.  Ins 
Co.,  9  How.  (U.  S.)  390. 

Alabama.  —  Castleman  v.  Jeffries,  60  Ala 
380. 

California.  —  Comptoir  D'Escompte  v.  Dres 
bach.  78  Cal.  15;  Equitable  Nat.  Bank  v 
Griffin,  etc.,  Co.,  113  Cal.  692,  13  Bank.  L 
J.  624. 

Illinois.  —  Strong  v.  King,  35  111.  9;  Bailey 
v.  Pardridge,  134  111.  188. 

Indiana.- — Sutton  v.  Baldwin,  146  Ind.  361. 
Kansas.  —  Kermeyer  v.  Newbv,  14  Kan.  166; 
Tennison  v.  Piatt,  50  Kan.  631. 

Maryland.  —  Woodville  v.  Reed,  26  Md.  179. 
Massachusetts.  ■ —  Cushman    v.    Libbey,  15 
Gray  (Mass.)  358. 

Missouri.  — Johnson-Brinkman  Commission 
Co.  v.  Central  Bank,  116  Mo.  558. 

New  York.  —  Mills  v.  Watson,  1  Sweeny  (N. 
Y.)  374;  Turner  v.  Fox  Lake  Bank,  3  Keyes 
(N.  Y.)  425. 

North  Carolina.  —  Sellars  v.  Johnson,  65  N. 
Car.  104. 

Pennsylvania.  —  Briggs  v.  Holmes,  118  Pa. 
St.  283,  4  Am.  St.  Rep.  597;  Lingenfelter  v. 
Williams,  (Pa.  1887)  9  Atl.  Rep.  653. 

Rhode  Island.  —  National  Park  Bank  v.  Levy, 
17  R.  I.  746,  7  Bank.  L.  J.  267. 

Tennessee.  —  Springfield  Green,  7  Baxt. 
(Tenn.)  301;  Kirkpatrick  v.  Puryear,  93  Tenn. 
409. 

Texas.  —  Kempner  v.  Galveston  County,  73 
Tex.  216. 

Vermont.  — Cleveland  v.  Pearl,  63  Vt.  127, 
25  Am.  St.  Rep.  748. 

Virginia.  —  Blair  v.  Wilson,  28  Gratt.  (Va.| 
165. 

Wisconsin.  —  La  Favette  County  Monument 
Corp.  v.  Magoon,  73  Wis.  627. 

Wyoming.  —  Conway  v.  Smith  Mercantile 
Co.,  6  Wyo.  468. 

4.  Sutton  v.  Baldwin,  146  Ind.  361.  And 
see  the  cases  in  the  preceding  note. 

5.  Lowenstein  v.  Bresler.  109  Ala.  326. 
Where  the  check  of  a  third  person,  for  an 

amount  larger  than  the  debt,  is  received  by 
the  creditor  from  his  debtor,  payment  of  the 
difference  in  cash  by  ihe  creditor  to  the  debtor 
is  strong  evidence  that  the  check  was  received 
as  absolute  payment.  Geohegan  v.  Lawson, 
13  U.  C.  Q.  B.  495. 
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his  check  and  then  delivers  it  to  his  creditor,  the  presumption  still  arises  that 
the  check  is  taken  only  as  conditional  payment,  depending  upon  its  being 
honored  on  due  presentation.1  If,  however,  the  payee  of  the  check  procures 
the  certification  thereof  upon  presentation,  instead  of  requiring  payment  in 
money,  he  thereby  makes  the  check  his  own  and  renders  it  operative  as  a  pay- 
ment and  discharge  of  the  indebtedness  for  which  it  was  given.3 

c.  NEGOTIATION  OF  CHECK.  —  If  the  creditor  appropriates  the  check  to 
his  own  use  by  negotiating  it,  it  then  becomes  a  payment  of  the  indebtedness 
for  which  it  was  given;  but  the  mere  transfer  of  the  check  to  the  payee's 
banker  for  collection  is  not  such  a  negotiation  thereof  as  will  render  it  opera- 
tive as  absolute  payment  of  the  indebtedness  for  which  it  was  given.3 

d.  Surrender  of  Evidences  of  Original  Indebtedness.  —  The  fact 
that  the  creditor,  upon  receipt  of  the  check,  surrenders  to  the  debtor  the 
written  evidence  of  the  indebtedness  for  which  the  check  was  given  does  not 
show  that  the  check  was  received  as  absolute  payment.4 

e.  Receipt  for  Payment.  —  The  fact  that  a  debtor,  on  giving  his  check 
for  an  indebtedness,  receives  a  receipt  acknowledging  the  payment  of  the 
indebtedness  does  not  show  that  such  check  was  received  as  an  absolute 
payment.5 

/.  Laches  in  Collecting  Check.  —  The  creditor,  upon  acceptance  of  a 
check  from  his  debtor,  is  bound  to  make  due  presentment  of  it  for  payment 
and  to  give  due  notice  of  its  dishonor  if  it  is  not  paid.6  And  laches  in  the 
performance  of  this  duty,  resulting  in  loss  or  damage  to  the  defendant,  will 
operate,  to  the  extent  of  such  loss  or  damage,  as  a  satisfaction  of  the  original 
indebtedness.7    If  there  was  no  loss  or  damage  to  the  debtor,  laches  in 


1.  Certified  Check.  —  Larsen  v.  Breene,  12 
Colo.  480,  2  Denver  Leg.  N.  179;  Bickford  v. 
Chicago  First  Nat.  Bank,  42  111.  238,  89  Am. 
Dec.  436;  Rounds  v.  Smith,  42  111.  245;  Brown 
v.  Leckie,  43  III.  497;  Argo  v.  Oberschlake,  48 
III.  App.  289;  Born  v.  Indianapolis  First  Nat. 
Bank,  123  Ind.  78,  18  Am.  St.  Rep.  312;  Mui  ual 
Nat,  Bank  v.  Rotge,  28  La.  Ann.  933,  26  Am. 
Rep.  126;  Good  v.  Singleton,  39  Minn.  340; 
Cincinnati  Oyster,  etc.,  Co.  v.  National  La- 
fayette Bank.  51  Ohio  St.  106,  46  Am.  St.  Rep. 
560;  Andrews  v.  German  Nat.  Bank,  9  Heisk. 
(Tenn.)  211,  24  Am.  Rep.  300.  See  also  Ran- 
dolph Nat.  Bank  v.  Hornblower,  160  Mass.  401. 
Compare  Taylor  v.  Wilson,  11  Met.  (Mass.)  44, 
45  Am.  Dec.  180;  Lane  v.  Nuffer,  (N.  Y.  City 
Ct.  Spec.  T.)  25  N.  Y.  St.  Rep.  823. 

2.  Boyd  v.  Nasmith,  17  Ont.  40.  See  also 
Jersey  City  First  Nat.  Bank  v.  Leach,  52  N.  Y. 
350,  11  Am.  Rep.  708. 

3.  Strong  v.  King,  35  111.  9. 

4.  Surrender  of  Evidence  of  Debt.  —  Henry  v. 
Conley,  48  Ark.  267;  Strong  v.  King,  35  III.  9; 
Heartt  v.  Rhodes,  66  111.  351;  Holmes  v.  Fall 
River  First  Nat.  Bank,  126  Mass.  353;  Kobbi 
v.  UnderhiH,  3  Sandf.  Ch.  (N.  Y.)  277;  Johnson 
v.  Bank  of  North  America,  5  Robt.  (N.  Y.)  554; 
Olcott  v.  Ralhbone,  5  Wend.  (N.  Y.)  490,  Burk- 
halter  v.  Erie  Second  Nat.  Bank,  42  N.  Y.  538, 
40  How.  Pr.  (N.  Y.)  324;  Turner  v.  Fox  Lake 
Bank,  4  Abb.  App.  Dec.  (N.  Y.)  434:  Canons- 
burg  Iron  Co.  v.  Union  Nat.  Bank,  (Pa.  1886) 
6  All.  Rep.  574;  Western  Brass  Mfg.  Co.  v. 
Maverick,  4  Tex.  Civ.  App.  535.  Compare 
Kirkpattick  v.  Puryear,  93  Tenn.  409. 

Where  a  check  is  given  to  pay  a  note  and 
the  note  is  surrendered  and  the  maker's  name 
is  torn  off,  the  check,  dishonored  for  want  of 
funds,  is  presumed,  in  absence  of  proof,  to 
have  been  taken,  not  as  payment,  but  as  the 
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means  of  payment,  and  the  note  may  be 
treated  as  still  subsisting.  Heartt  v.  Rhodes, 
66  111.  351. 

5.  Giving  Receipt.  —  Ocean  Towboat  Co.  v. 
Ophelia,  11  La.  Ann.  28;  Weddigen  v.  Boston 
Elastic  Fabric  Co.,  100  Mass.  422;  Taylor  v. 
Wilson,  11  Met.  (Mass.)  44,  45  Am.  Dec.  180; 
Bradford  v.  Fox,  38  N.  Y.  289;  Olcott  v.  Rath- 
bone,  5  Wend.  (N.  Y.)  491 ;  Jobbitt  v.  Goundry, 
29  Barb.  (N.  Y.)  509;  Syracuse,  etc.,  R.  Co.  v. 
Collins,  (Ct.  App.)  1  Abb.  N.  Cas.  (N.  Y.)  47. 
57  N.  Y.  641,  affirming  in  effect  3  Lans.  (N.  Y.) 
29;  Greenwich  Ins.  Co.  v.  Oregon  Imp.  Co., 
76  Hun  (N.  Y.)  194;  Carroll  v.  Sweet,  57  N.  Y. 
Super.  Ct.  100;  Lou<c  v.  Fox,  171  Pa.  St.  68. 
Compare  Kirkpatrick  v.  Puryear,  93  Tenn.  409: 
La  Fayette  County  Monument  Corp.  v.  Ma- 
goon,  73  Wis.  627.  And  see  generally  the  title 
Receipts. 

6.  See  the  title  Checks,  vol.  5,  p.  1040  et  seq. 

7.  Laches  —  England.  —  Hopkins  v.  Ware,  L. 
R.  4  Exch.  268,  38  L.  J.  Exch.  147,  20  L.  T.  N. 
S.  668. 

Canada.  —  Red  path  v.  Kolfage,  16  U.  C.  Q. 
B.  433;  Hughes  v.  Canada  Permanent  Loan, 
etc.,  Soc,  39  U.  C.  Q.  B.  221 ;  Boyd  v.  Nasmith, 
17  Ont.  40;  Sawyer  v.  Thomas,  18  Ont.  App. 
129. 

United  States.  —  Merchants'  Nat.  Bank  v. 
Samuel,  20  Fed.  Rep.  664;  Downey  v.  Hicks, 
14  How.  (U.  S.)  240. 

Alabama.  —  Lowenstein  v.  Bresler,  109  Ala. 
326;  Watt  v.  Gans,  114  Ala.  264,  62  Am.  St. 
Rep.  99. 

Illinois.  —  Stevens  v.  Park,  73  111.  387. 
Maine.  —  Marrett  v.  Brackett,  60  Me.  524. 
Massachusetts.  —  Taylor  v.  Wilson,  11  Met. 
(Mass.)  44,  45  Am.  Dec.  180. 
Montana.  —  Murphy  v.  Phelps,  12  Mont.  531. 
Nebraska.  —  Hughes  v.  Kellogg,  3  Neb.  186. 
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presenting  the  check  for  payment  is  not  material.1 

<r.  Payment  of  Check.  —  Where  the  check  is  in  fact  paid  upon  presenta- 
tion, the  payment  relates  back,  so  far  as  regards  the  extinguishment  of  the 
indebtedness,  to  the  time  when  the  check  was  given.2 

14.  Bond  or  Other  Specialty.  —  A  bond  or  other  specialty  given  by  a  simple 
contract  debtor  to  his  creditor  for  the  amount  of  the  indebtedness  operates 
as  a  payment  and  extinguishment  of  such  indebtedness;3  and  the  same  has 
been  held  true  where  a  third  person  executes  his  bond  to  the  creditor.1  The 
transfer  or  assignment  of  the  bond  of  a  third  person  to  the  creditor  stands  on 
the  footing  of  the  assignment  of  other  choses  in  action,  and  raises  the  pre- 
sumption that  such  bond  was  received  as  collateral  security  and  not  as  pay- 
ment.5   A  bond  or  other  specialty  does  not  operate  per  se  as  payment  of  an 


New  York.  —  Bradford  v.  Fox,  39  Barb.  (N. 
Y.)  203,  38  N.  Y.  289;  Carroll  v.  Sweet,  128  N. 
Y.  19:  Smith  v.  Miller,  43  N.  Y.  171,  3  Am. 
Rep.  690,  reversing  6  Robt.  (N.  Y.)  157;  Jersey 
City  First  Nat.  Bank  v.  Leach,  52  N.  Y.  350, 
11  Am.  Rep.  708. 

Ohio.  —  Hodgson  v.  Barrett,  33  Ohio  St.  63, 
31  Am.  Rep.  527;  Fleig  v.  Sleet.  43  Ohio  St.  53, 
54  Am.  Rep.  800. 

Pennsylvania. —  Kilpatrick  v.  Home  Bldg., 
etc.,  Assoc.,  119  Pa.  St.  30. 

Tennessee.  —  Kirkpatrick  v.  Puryear,  93 
Tetin.  409. 

Texas.  —  Curtis,  etc.,  Mfg.  Co.  v.  Douglas, 
79  Tex.  167. 

Virginia.  — Blair  v.  Wilson,  28  Gratt.  (Va.) 

See  also  Kallander  v.  Neidhold,  98  Mich.  517. 

1,  Lowenstein  v.  Bresler,  109  Ala.  326; 
Henry  v.  Conley,  48  Ark.  267;  Lovett  v.  Corn- 
well,  6  Wend.  (N.  Y.)  369;  Flynn  v.  Woolsey, 
57  Hun  (N.  Y.)  590,  10  N.  Y.  Supp.  875;  Car- 
roll v.  Sweet,  57  N.  Y.  Super.  Ct.  100;  Sawyer 
v.  Thomas,  18  Ont.  App.  129. 

Receiving  a  check  is  not  payment  where 
presentment,  though  not  made,  would  have 
been  nugatory  by  reason  of  an  injunction 
served  upon  the  bank.  Lovett  v.  Cornwell, 
6  Wend.  (N.  Y.)  369,  affirming  1  Hall  (N.  Y.)  56. 

Burden  of  Proof.  —  And  it  has  been  held  that 
where  the  action  is  brought  upon  the  original 
indebtedness  to  liquidate  which  the  check  was 
given,  the  burden  is  upon  the  debtor  to  show 
thai  he  has  suffered  loss  by  reason  of  the  cred- 
itor's laches  in  presenting  the  check  for  pay- 
ment. Bradford  v.  Fox,  38  N.  Y.  289,  revers- 
ing 39  Barb.  (N.  Y.)  203;  Syracuse,  etc.,  R.  Co. 
v.  Collins,  3  Lans.  (N.  Y.)  29,  affirmed  57  N.  Y. 
641;  Sawyer  v.  Thomas,  18  Ont.  App.  129. 
Compare  Stevens  v.  Park,  73  111.  387. 

2.  Where  Check  Paid  —  Relation.  —  EI  well  v. 
Jackson,  1  Cab  &  El.  362;  Indiana  Bond  Co. 
v.  Bruce,  13  Ind.  App.  550;  U.  S.  v.  Thomp- 
son, 33  Md.  575;  Line  weaver  v.  Slagle,  64  Md. 
465,  54  Am.  Rep.  775;  Barnet  v.  Smith,  30  N. 
H.  256,  64  Am.  Dec.  290;  Hunter  v.  Wetsell, 
17  Hun  (N.  Y.)  135;  Matter  of  Staten  Island 
Rapid  Transit  R.  Co.,  37  Hun  (N.  Y.)  422; 
Sage  v.  Burton,  84  Hun  (N.  Y.)  267;  Pratt  v. 
Foote,  9  N.  Y.  463;  Tiddy  v.  Harris,  101  N. 
Car.  589,  Strong  v.  Ten  Cent  Tutor  Bldg., 
etc.,  Assoc..  189  Pa.  St.  406. 

And  the  Depositing  of  the  Check  hy  the  Payee  in 
the  Bank  upon  Which  It  Is  Drawn,  and  receiving 
credit  on  the  books  of  ihe  bank  therefor,  con- 
stitutes a  payment  of  the  check  so  as  to  dis- 


charge the  indebtedness  for  which  Ihe  check 
was  given.  Downey  v.  Hicks,  14  How.  (U.  S.) 
240;  Watkins  v.  Parsons,  13  Kan.  426. 

3.  Bond  as  Payment  of  Simple  Contract  Debt  — 
England.  —  Goodwyn  v.  Goodwyn,  Yelv.  39. 

Arkansas.  —  Howell  v.  Webb.  2  Ark.  360. 

Missouri.  —  State  Bank  v.  Tesson,  1  Mo. 
617;  Settle  v.  Davidson,  7  Mo.  604;  Vaughn  u. 
Lynn,  9  Mo.  770;  Hall  v.  Hopkins,  14  Mo.  450. 

New  York.  —  Tom  v.  Goodrich,  2  Johns.  (N. 
Y.)  214;  Clement  v.  Brush,  3  Johns.  Cas.  (N. 
Y.)  180;  Averill  v.  Loucks,  6  Barb.  (N.  Y.)  19. 
Compare  Cumming  v.  Hackley,  8  Johns.  (N. 
Y.)  202. 

North  Carolina.  —  Costner  v.  Fisher,  104  N. 
Car.  392. 

Ohio.  —  McNaughten  v.  Partridge,  11  Ohio 
223,  38  Am.  Dec.  731. 

Pennsylvania.  —  Hall  v.  Hurford  2  Pa.  L.  J. 
Rep.  291,  4  Pa.  L.  J.  44;  Jones  v.  Johnson,  3 
W.  &  S.  (Pa.)  277;  Stewart's  Appeal,  3  W.  & 
S.  (Pa.)  476;  Geyer  v.  Smith,  1  Dall.  (Pa.)  347; 
Wallace  v.  Fairman,  4  Watts  (Pa  )  378. 

South  Carolina.  —  Gardner  v.  Hust,  2  Rich. 
L.  (S.  Car.; 601;  Pelzer  v.  Steadman,  22  S.  Car. 
279;  Ex  p.  Middleton,  42  S.  Car.  178. 

See  also  Jones  v.  Wells,  2  Houst.  (Del.)  231; 
Green  v.  Hughitt  School  Tp.,  5  S.  Dak.  452. 

Taking  a  Bond  and  Warrant  of  Attorney  from 
One  of  Two  Partners,  for  a  partnership  debt, 
extinguishes  the  liability  of  the  other  copait- 
ner.    Averill  v.  Loucks,  6  Barb.  (N.  Y.)  19. 

Municipal  Bonds  issued  to  and  accepted  by 
holders  of  municipal  warrants  operate  as  a 
payment  of  the  warrants.  Green  v.  Hughitt 
School  Tp.,  5  S.  Dak.  452. 

Bond  for  Rent  Reserved  on  Parol  Lease.  — 
Howell  v.  Webb,  2  Ark.  360.  Compare  Cornell 
v.  Lamb,  20  Johns.  (N.  Y.)  407;  Bailey  v. 
Wright,  3  McCord  L.  (S.  Car.)  484. 

Bond  of  One  of  Several  Joint  Debtors.  —  Howell 
v.  Webb,  2  Ark.  360;  Settle  v.  Davidson,  7 
Mo.  604.  Compare  U.  S.  v.  Lyman,  1  Mason 
(U.  S.)  505. 

4.  Bond  of  Third  Person,  —  McNaughten  v. 
Partridge,  11  Ohio  232,  38  Am.  Dec.  731;  Ex 
p.  Middleton,  42  S.  Car.  178.  Compare  Wallace 
v.  Fairman,  4  Watts  (Pa.)  378;  Sterling  v. 
Marietta,  etc.,  Trading  Co.,  11  S.  &  R.  (Pa.) 
179;  Abrams  v.  Musprove,  12  Pa.  St.  292. 

5.  Assignment  of  Bond. —  Grant  v.  School 
Town,  71  Ind.  58,  Edmunds  v.  Black,  13  Wash. 
490,  reversed  on  rehearing  15  Wash.  73.  See 
also  Michigan  Air  Line  R.  Co.  v.  Mellen.  44 
Mich.  321.  And  see  infra,  this  section,  Gen- 
eral Assignment  of  Chose  in  Action. 
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indebtedness  of  equal  or  higher  dignity.1  And  a  bond  or  other  specialty  will 
not  operate  as  a  payment  and  extinguishment  of  a  simple  contract  debt  where 
it  was  not  the  intention  of  the  parties  that  it  should  have  such  effect.3 

15.  General  Assignment  of  Chose  in  Action.  —  While,  of  course,  a  creditor  is 
not  bound  to  accept  in  payment  of  his  claim  the  assignment  of  a  chose  in 
action  belonging  to  his  debtor,  still,  if  by  the  agreement  of  the  parties  such 
assignment  is  made  and  accepted  as  payment,  it  will  operate  as  payment  and 
discharge  the  indebtedness.3  Where  an  assignment  of  a  chose  in  action  hy 
a  debtor  to  his  creditor  is  shown,  the  debtor  must  further  show  that  it  was 
the  agreement  of  the  parties  that  the  transaction  should  operate  as  a  pay- 
ment, otherwise  the  transaction  will  be  considered  an  assignment  as  collateral 
security,  leaving  the  original  indebtedness  unaffected.4  Where  choses  in 
action  are  assigned  as  collateral  and  money  is  collected  by  the  creditor  thereon, 
the  money  so  collected  is  by  operation  of  law  a  payment  upon  the  indebted- 
ness.5 Where  the  creditor  is  negligent  in  collecting  the  choses  in  action 
assigned  as  security,  resulting  in  a  loss  to  the  debtor,  the  indebtedness  will  be 
discharged  to  the  extent  of  such  loss.6 


1.  Bond  for  Debt  of  Equal  Dignity.  —  Adger  v. 
Pringle.  n  S.  Car.  527. 

The  taking  of  a  new  bond  is  no  extinguish- 
ment of  a  prior  bond,  and  the  obligee  may 
proceed  upon  either.  Bailey  v.  Wright,  3  Mc- 
Cord  L.  (S.  Car.)  484. 

Judgment.  —  Covington  v.  Clark,  5  J.  J. 
Marsh.  (Ky.)  59.  See  further  the  title  Judg- 
ments and  Decrees,  vol.  17,  p.  861. 

Mortgage. —  Hamilton  v.  Callender,  1  Dall. 
(Pa.)  420. 

2.  Intention  of  Parties  —  England.  —  Two- 
peony  v.  Young,  3  B.  &  C.  208,  10  E.  C.  L.  54. 

United  States.  —  U.  S.  v.  Lyman,  1  Mason 
(U.  S.)  505. 

Missouri.  —  Maddin  v.  Edmondson,  10  Mo. 

643 

New  York.  —  Day  v.  Leal.  14  Johns.  (N.  Y.) 
404 

Pennsylvania.  —  Charles  v.  Scott,  I  S.  &  R. 
(Pa.)  294;  Leas  v.  James,  10  S.  &  R.  (Pa.)  307; 
Wolf  v.  Wyeth,  11  S.  &  R.  (Pa.)  149;  Wallace 
v.  Fairman,  4  Watts  (Pa.)  378.  Compare  Jones 
v.  Johnson,  3  W.  &  S.  (Pa.)  277. 

South  Carolina.  —  Pelzer  v.  Steadman,  22  S. 
Car.  279. 

Texas.  —  Stamper  v.  Johnson,  3  Tex.  1; 
Graves  v.  Allen,  66  Tex  589. 

3.  Assignment  of  Choses  in  Action  —  Acceptance 
as  Payment  —  England.  —  In  re  Mercantile 
Trading  Co.,  L.  R.  n  Eq.  131,  40  L.  J.  Ch.  130. 

Alabama.  —  Trotter  v.  Crockett,  2  Port. 
(Ala.)  401;  Chilton  v.  Comstock,  4  Ala.  58. 

Indiana.  —  Shryer  v.  Morgan,  77  Ind.  479. 

Maryland.  —  Hoopes  z>.  Strasburger,  37  Md. 
390,  11  Am.  Rep.  538. 

Michigan.  —  Bulen  v.  Burroughs,  53  Mich. 
464. 

Nebraska.  —  Pasewalk  v.  Bollman,  29  Neb. 
519,  26  Am.  St.  Rep.  399. 

New  York.  —  Willard  v.  Germer,  1  Sandf. 
(N.  Y.)  50;  O'Connor  v.  Stevenson,  (Supm.  Ct. 
App.  Div.)  57  N.  Y.  Supp.  320. 

Pennsylvania.  —  Selser's  Estate,  7  Pa.  Co. 
Ci.  417,  141  Pa.  St.  529,  46  Leg.  Int.  (Pa.)  411. 

South  Carolina.  —  Sullivan  v.  Sullivan  Mfg. 
Co.,  20  S.  Car.  79. 

Vermont.  —  Hayden  v.  Johnson,  26  Vt.  768. 

Virginia.  —  Findley  v.  Findley,  11  Gratt. 
(Va.)  434- 


Bonds.  —  Findley  v.  Findley,  11  Gratt.  (Va.) 

434- 

A  Transfer  of  a  Worthless  Mortgage  in  Payment 

of  a  debt  does  not  discharge  the  debt  where 
neither  party,  at  the  time  of  the  transfer,  knew 
that  the  mortgage  was  worthless.  Walrath  v. 
Abbott,  75  Hun  (N.  Y.)  445.  See  also  Roberts 
v.  Fisher,  43  N.  Y.  isg. 

4.  Presumption  Against  Operation  as  Payment 
—  Alabama.  —  Harrison  v.  Hicks,  1  Port.  (Ala.) 
423,  27  Am.  Dec.  638. 

Illinois.  —  Sutphen  v.  Cushman,  35  111.  186. 
Indiana.  —  Sinard  v.   Patterson,  3  Blackf. 
(Ind.)  353. 

Michigan. — Dudgeon  v.  Haggart,  17  Mich.  273. 
Mississippi.  —  Harris  v.  Lombard,  60  Miss. 
29;  Barkwell  v.  Swan,  69  Miss.  907. 

New  Jersey.  —  Caldwell  v.  Fifield,  24  N.  J. 
L.  150. 

New  York.  —  Wise  v.  Chase,  3  Robt.  (N.  Y.) 
35;  Artcher  v.  Zeh.  5  Hill  (N.  Y.)2Cto;  Coonley 
v.  Coonley,  Hill  &  D.  Supp.  (N.  Y.)3I2;  Swee- 
ney v.  Prior,  44  N.  Y.  Super.  Ct.  337. 

North  Carolina.  —  State  Bank  v.  Littlejohn, 
1  Dev.  &  B.  L.  (18  N.  Car.)  563. 

Pennsylvania.  —  Eby  v.  Hoopes,  1  Penny. 
(Pa.)  175;  Bayard  v.  Shunk,  1  W.  &  S.  (Pa.) 
94;  Hamilton  v.  Neel,  7  Watts  (Pa.)  517;  Leas 
v.  James,  10  S.  &  R.  (Pa.)  307;  Stone  v.  Miller, 
16  Pa.  St.  450;  Peril  v.  Pittfield,  5  Ravvle  (Pa.) 
166. 

Note.  —  Upon  the  question  whether  the  as- 
signment of  a  note  of  a  third  person  by  the 
debtor  to  the  creditor  operates  as  a  payment 
of  the  indebtedness,  see  the  title  Novation, 
vol.  21,  p.  659. 

Assignment  of  Mortgage.  —  Coonley  v.  Coon- 
ley, Hill  &  D.  Supp.  (N.  Y.)  312. 

Assignment  of  judgment.  —  Jones  v.  Fenni- 
mote,  1  Greene  (Iowa)  134. 

5.  Collection  of  Chose  in  Action  Assigned.  — 
Cuthbert  ...  Newell,  7  Ala.  457;  Samples  v. 
Samples,  2  N.  Mex.  239. 

But  until  Money  Is  Collected  on  choses  in  action 
assigned  as  collateral  security,  no  credit  as  a 
payment  is  to  be  given.  Pearce  v.  Wallace,  1 
Har.  &  J.  (Md.)  49. 

6.  Hoflman  v.  Johnson,  1  Bland  (Md.)  103. 
See  also  the  title  Pledge  and  Collateral  Se- 
curity, post. 
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16.  Payment  in  Specific  Property  or  Services.  ~-  Where  specific  property  is 
delivered  by  a  debtor  to  his  creditor,  the  presumption  is  that  the  transaction 
is  not  a  payment  upon  the  indebtedness  to  the  value  of  the  property,'  but 
instead  that  the  property  is  delivered  either  as  a  pledge  or  as  security,*  or, 
where  services  are  rendered  or  property  is  delivered  at  a  valuation,  that  the 
transaction  gives  rise  merely  to  an  independent  claim  in  favor  of  the  debtor 
which,  while  available  as  a  set-off,  does  not  operate  as  a  payment  upon  the 
indebtedness.3  But  the  parties  may,  of  course,  expressly  contract  that  the 
rendition  of  services  by  the  debtor  or  his  transfer  and  deliver)'  of  property 
shall  operate  as  a  payment  and  satisfaction  of  the  indebtedness,  and  in  such 
case  the  transaction  will  have  the  effect  intended.'1    On  the  other  hand, 


1.  Delivery  of  Specific  Property.  —  I.iule  v. 
Caie,  16  N.  Bruns.  386;  Jol  nson  v.  Collins,  20 
Ala.  435;  McPherson  v.  Foust,  81  Ala.  295; 
Kirk  v.  Hiatt,  2  Ind.  322;  Perit  v.  Pittfield,  5 
Rawle  (Pa.)  166;  Covely  v.  Fox,  n  Pa.  St.  174. 

Corporate  Stock.  —  Borland  v.  Nevada  Bank, 
99  Cal.  89,  37  Am.  St.  Rep.  32 

2.  Borland  v.  Nevada  Bank,  99  Cal.  89,  37 
Am.  St.  Rep.  32;  Grant  v.  School  Town,  71 
Ind.  58;  Danaher  v.  Hodgkins,  25  N.  Y.  App. 
Div.  6:  Sweeney  v.  Prior,  44  N.  Y.  Super.  Ct. 
337;  Cook  v.  Cook,  24  S.  Car.  206.  See  also 
the  title  Pledge  and  Collateral  Security, 
post. 

3.  Independent  Claim. —  Hart  v.  Hudson,  2 
Marv.  (Del.)  283;  Corbelt  v.  Hughes,  75  Iowa 
28f  Green  v  Disbrow,  79  N.  Y.  1,  35  Am. 
Rep.  496;  Locke  z\  Andres,  7  Ired.  L.  (29  N. 
Car.)  159;  Little  v.  Caie,  16  N.  Bruns.  386. 
See  also  Owens  v.  Owens,  (Ky.  1899)  52  S.  W. 
Rep.  943;  Sherer  v.  Collins,  106  Mass.  417. 

4.  Express  Agreement  for  Payment  —  United 
States.  —  Buddicum  v.  Kirk,  3  Cranch  (U.  S.) 
293;  Winchester,  etc.,  Mfg.  Co.  v.  Funge,  109 
U.  S.  65 r ;  Jarboe  v.  Templer,  38  Fed.  Rep.  213. 

Alabama.  —  Mary  Lee  Coal,  etc.,  Co.  v. 
Knox,  no  Ala.  632;  Patrick  v.  Petty,  83  Ala. 
420. 

Arkansas.  —  Shinn  v.  Tucker,  37  Ark.  5S0. 

California.  —  Gavin  v.  Annan,  2  Cal.  494; 
Borland  v.  Nevada  Bank,  99  Cal.  89,  37  Am. 
St.  Rep.  32. 

Colorado.  —  Bacon  v.  Lamb,  4  Colo.  578. 

Connecticut.  —  Hurd  v.  Shelton,  64  Conn. 
499.  Compare  Lockwood  v.  Sturdevant,  6 
Conn.  390. 

Delaware.  —  Hart  v.  Hudson,  2  Marv.  (Del.) 
283. 

Georgia.  —  Jones  v.  Grantham,  80  Ga.  472. 

Illinois.  —  Ralston  v.  Wood,  15  111.  159,  58 
Am.  Dec.  604;  McLain  v.  Lohr,  25  111.  507; 
Vroman  v.  Darrow,  40  111.  171;  Smith  v.  Hick- 
man, 68  111.  314. 

Indiana.  —  Wells  v.  Teall,  5  Blackf.  (Ind.) 
306;  Louden  v.  Birt.  4  Ind.  566;  Tilford  v. 
Roberts,  8  Ind.  254;  Ball  v.  Silver,  17  Ind  539; 
Hart  v.  Crawford,  41  Ind.  l97;.Bowen  v.  Clark, 
46  Ind.  405;  Atchinson  v.  Lee,  75  Ind.  132; 
Ohio,  etc.,  R.  Co.  v.  Smith,  5  Ind.  App.  36. 

Iowa.  —  Fretland  v.  Mack,  76  Iowa  434;  Na- 
tional State  Bank  v.  Delahaye,  82  Iowa  34. 

Kentucky.  — Owens  v.  Owns,  (Ky.  1899)  52 
S.  W.  Rep.  943. 

Louisiana.  —  Edwards  v.  Bringier  Sugar  Ex- 
tracting Co.,  27  La.  Ann.  118;  Glaze  v.  Duson, 
40  La.  Ann.  692. 

Maine  —  Fales7/.  Reynolds,  14  Me.  89:  Gar- 
land v.  Spencer,  46  Me.  528. 


Maryland.  —  Seighman  v.  Marshall,  17  Md. 
550. 

Massachusetts.  —  Howe  v.  Mackay,  5  Pick. 
(Mass.)  44;  Newburyport  Bank  v.  Stone,  13 
Pick.  (Mass.)  420;  Howe  v.  Boston  Carpet  Co., 
16  Gray  (Mass.)  493. 

Mississippi.  —  Phillips  v.  Commercial  Bank, 
1  Smed.  &  M.  (Miss.)  636. 

Nebraska.  —  Smilh  v.  Hoblpman,  12  Neb. 
502. 

New  Hampshire.  —  Buff  um  v.  Green,  5  N. 
H.  71  20  Am.  Dec.  562. 

New  Jersey.  —  King  v.  King,  9  N.  J.  Eq.  44; 
Ketchem  v.  Gulick,  (N.  J.  1890)  20  Atl.  Rep. 
487. 

New  Vork.  —  Gaffney  v.  Chapman,  4  Robt. 
(N.  Y.)  275;  Brown  v.  Feeter,  7  Wend.  (N.  Y.) 
301;  Eaves  v.  Henderson,  17  Wend.  (N.  Y.) 
igo;  Farmers.,  etc.,  Bank  v.  Sherman,  33  N. 
Y.  69,  affirming  6  Bosw.  (N.  Y.)  181;  Whiting 
v.  Hood,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep. 
464;  U.  S.  Trust  Co.  v.  Stanton,  (Supm.  Ct. 
Gen.  T.)  8  N.  Y.  Supp.  756. 

North  Carolina.  —  McDowell  v.  Tate,  I  Dev. 
L.  (12  N.  Car.)  249;  Carson  v.  Lineburger,  70 
N.  Car  173;  Williams  v.  Whiting,  92  N.  Car. 
683;  Griffin  v.  Petty,  101  N.  Car.  380. 

Ohio.  —  Moore  v.  Stadden,  Wright  (Ohio)  88. 
Oregon.  —  Hindman  v.  Edgar,  24  Oregon 
581. 

Pennsylvania.  —  Grosholiz  v.  Stifel,  4  Phila. 
(Pa.)  16,  17  Leg.  Int.  (Pa.)  28;  Heath  v.  Page, 
48  Pa.  St.  130. 

South  Carolina.  —  Miller  v.  Kerr,  1  Bailey  L. 
(S.  Car.)  4;  Hall  v.  Williams,  2  Bay  (S.  Car.) 
433- 

Tennessee.  —  Boyers  v.  Boddie,  3  Humph. 
(Tenn.)  666. 

Texas.  — Copes  v.  Perkins,  6  Tex.  150;  Able 
v.  Lee,  6  Tex.  427;  Tinsley  v.  Ryon,  9  Tex. 
405. 

Vermont.  —  Pierce  v.  Clark,  1  Tyler  (Vt.)  140; 
Stevens  v.  Tuttle,  3  Vt.  519;  Beeman  v.  Web 
ster,  15  Vt.  141;  Cushman  v.  Hall,  28  Vt.  656; 
Barber  v.  Slade,  30  Vt.  191,  73  Am.  Dec.  299; 
Stanley  7/.  Turner,  68  Vt.  315. 

Washington.  —  Edmunds  :\  Black,  13  Wash. 
490. 

The  Acceptance  of  a  Deed  in  Payment  of  a  debt 
and  the  execution  of  a  receipt  therefor  do  not 
operate  as  payment  where  the  deed  is  void 
because  no  such  property  as  it  assumes  to 
convey  is  in  existence,  and  it  is  received  in 
ignorance  of  that  fact.  Anderson  v.  Armstead. 
69  III.  452. 

Payments  in  Intoxicating  Liquors.  —  Where  by 

statute  no  debt  contracted  for  liquors  sold  in 
quantities  less  than  one-half  gallon  is  collecti- 
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where  property  transferred  by  a  debtor  to  his  creditor  by  bill  of  sale  or  deed 
absolute  is  intended  by  the  parties  merely  as  a  pledge,  the  debtor,  of  course, 
cannot  sustain  the  transaction  as  a  payment.1  Therefore,  where  property  is 
delivered  by  a  debtor  to  his  creditor,  the  question  whether  the  transaction  is 
or  is  not  to  be  regarded  as  payment  depends  upon  the  intention  of  the  parties, 
which  is  a  question  of  fact.3 

17.  Cross-demands.  —  Cross-demands  existing  between  parties  cannot  operate 
or  be  treated  as  payment  with  regard  to  each  other  without  the  express  assent 
of  both  parties.  Thus,  one  party  cannot  at  his  option  reduce  his  claim 
against  the  other  party  by  subtracting  from  it,  as  so  much  payment,  an  inde- 
pendent debt  or  liability  which  he  owes  to  the  other  party,  and  thereby 
discharge  the  latter  indebtedness,  nor  can  a  defendant  avail  himself  of  a  cross- 
demand  against  the  plaintiff*  under  a  plea  of  payment.3  Cross-demands  may 
operate,  however,  as  reciprocal  payment  where  the  parties  expressly  agree  so 
to  treat  and  liquidate  their  claims,4  but  the  agreement  must  contemplate  an 

ble  at  law,  the  delivery  of  liquors  in  such 
quantities  may.  by  express  agreement,  con- 
stitute payment  of  an  existing  indebtedness. 
Hart  v.  Hudson,  2  Marv.  (Del.)  283;  Smith  z. 
Hickman.  68  111.  314. 

Evidence  of  Value  of  Property  to  Show  Agree- 
ment. — ■  Where  it  is  alleged  that  property  was 
taken  in  payment  of  an  indebtedness,  evidence 
as  lo  the  value  of  the  properly  is  important  as 
tending  to  show  whether  it  was  so  accepted. 
National  State  Bank  v.  Delahaye,  82  Iowa  34. 

Failure  to  Fix  Value  of  Property.  — ■  If  a  debtor 
transfers  or  delivers  property  to  his  creditor, 
in  payment,  the  creditor's  acceptance  of  it  is 
a  payment  to  the  value  of  the  property,  al- 
though the  price  of  the  properly  was  not 
agreed  upon.  Buffum  v.  Green,  5  N.  H.  71, 
20  Am.  Dec.  562;  Hindman  v.  Edgar,  24  Ore- 
gon 581. 

1.  Whitney  v.  Batchelder,  32  Me.  313; 
Trader  v.  Lowe,  45  Md.  r;  Butman  v.  Howell, 
144  Mass.  66;  Webber  v.  Turner,  94  Mich.  589; 
Conrad  v.  Huff,  58  Tex.  205. 

2.  Intention  of  Parties. — Just  v.  Porter,  64 
Mich.  565;  McDowell  v.  Tate,  1  Dev.  L.  (12 
N.  Car.)  249. 

Where  the  Creditor  Is  Induced  by  the  Fraud  of 
his  debtor  to  accept  property  in  payment  of 
the  indebtedness,  such  acceptance  will  have 
the  effect  of  payment  unless  the  transaction  is 
rescinded  and  the  property  is  returned  to  the 
debtor;  and  if  this  is  not  done  the  creditor 
cannot  sue  for  the  original  indebtedness,  but 
must  seek  his  remedy  by  an  action  for  the 
fraud.  Garland  v.  Spencer,  46  Me.  528.  See 
also  the  title  Fraud  and  Deceit,  vol.  14,  p.  158 
et  seq. 

Failure  of  Title. —  Where  personal  property 
is  received  under  express  agreement  in  pay- 
ment of  an  indebtedness,  and  the  property  is 
lost  to  the  creditor  by  reason  of  the  debtor's 
want  of  title,  the  transaction  does  not  discharge 
the  indebtedness,  but  upon  such  loss  of  prop- 
erty the  creditor's  right  to  payment  in  money 
revives.  Sherwood  v.  Elslow,  5  Ind.  218.  See 
also  Arnold  v.  Crane,  8  Johns.  (N.  Y.)  79. 

If,  however,  a  deed  of  land  is  accepted  by 
the  creditor  in  payment,  the  debt  is  discharged, 
and  if  the  debtor's  title  to  the  land  is  defective, 
the  creditor's  remedy,  in  the  absence  of  fraud, 
is  solely  upon  the  warranties  in  the  deed. 
Miller  z\  Young,  2  Cranch  (C.  C.)  53;  Hays  v. 
Smith,  4  111.  427. 


3.  Cross-demands  Not  Operative  as  Payment  — 

England.  —  Owens  v.  Denton,  5  Tyrw.  360. 
Canada,  —  Notman  v.  Crooks,  10  U.  C.  Q. 

B.  105. 

Alabama.  —  Wharton  v.  King,  69  Ala.  365; 
McCurdy  v.  Middleton,  82  Ala.  131. 

Arkansas.  —  Hill  v.  Austin,  19  Ark.  230; 
Quinn  v.  Sewell,  50  Ark.  380;  Witherington  v. 
Hunstman,  64  Ark.  551. 

California.  —  Borland  v.  Nevada  Bank,  99 
Cal.  94,  37  Am.  St.  Rep.  32;  Matter  of  Couts, 
100  Cal.  400. 

Delaware.  —  Burton  v.  Willin,  6  Houst. 
(Del.)  522,  22  Am.  St.  Rep.  363. 

Georgia.  —  Rackley  v  Pearce,  1  Ga.  241. 
Indiana.  — Johnson  v.  Breedlove,  72  Ind.  368. 
Louisiana.  —  Canfield  v.  Notrobe,  7  Mart. 
(La.)  317. 

Massachusetts.  —  Sexton  v.  Wood.  17  Pick. 
(Mass.)  110;  Greenough  v.  Walker,  5  Mass.  214. 

Minnesota.  —  Rugland  v.  Thompson,  48 
Minn.  539. 

Missouri.  —  Barton  v.  Wilkins,  1  Mo.  74; 
Schuster  v.  Weiss,  114  Mo.  158. 

New  York.  —  White  v.  Benjamin,  138  N. 
Y.  623. 

Pennsylvania.  —  Gumpert  v.  Ell,  7  Kulp 
(Pa.)  513;  Stout  v.  Levan,  3  Pa.  St.  235;  Love- 
grove  v.  Christman,  164  Pa.  St.  390,  35  W.  N. 

C.  (Pa.)  327;  Seitzinger  v.  Alspach,  (Pa.  1886) 
3  Cent.  Rep.  399. 

South  Carolina.  —  Wagener  v.  Mars.  20  S. 
Car.  535. 

Tennessee.  —  Keith  v.  Smith,  1  Swan  (Tenn.) 
92;  Lamden  v.  State,  5  Humph.  (Tenn.)  83. 

Vermont.  —  Putnam  v.  Russell,  17  Vt.  54, 
42  Am.  Dec.  478;  Cass  o  McDonald,  39  Vt.  65. 

Virginia.  —  Green  v.  Buckner,  6  Leigh 
(Va.)  82. 

Wisconsin.  —  Miles  v.  Ogden,  54  Wis.  573; 
Phelan  v.  Fitzpatrick,  84  Wis.  240. 

Compare  State  Bank  v.  Armstrong,  4  Dev. 
L.  (15  N.  Car.)  519. 

4.  Agreement  for  Payment  —  England.  — 
Smith  v.  Winter,  12  C.  B.  487,  74  E.  C.  L.  487. 
16  Jur.  908,  21  L.  J.  C.  PI.  158;  In  re  Har- 
mony, etc.,  Tin,  etc.,  Min.  Co.,  L.  R.  8  Ch. 
407. 

Canada.  — Truax  v.  Dixon,  17  Ont.  366. 
United  States.  —  Paine  v.  Central  Vermont 
R.  Co.,  118  U.  S.  152. 

Alabama.  —  Wharton  v.  King.  69  Ala.  365; 
McCurdy  v.  Middleton.  82  Ala.  131. 
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actual  present  setting  off  of  one  demand  against  the  other.'  Where  the 
several  demands  arc  items  of  debit  and  credit  in  a  mutual  account,  the  party 
in  whose  favor  the  balance  exists  may  sue  for  the  balance,  giving  credit  for 
the  items  in  favor  of  the  other  party,  and  the  judgment  in  such  action  will  be 
a  bar  to  a  subsequent  action  by  the  other  party  for  the  items  for  which  credit 
is  so  given.2 

18.  Acceptance  of  Payment  by  Creditor  —  a.  In  General.  —  In  order  that  a 
transaction  may  operate  as  a  payment,  it  is  essential  that  the  money  or  prop- 
erty delivered  to  the  creditor  be  accepted  as  a  discharge  of  the  debt;  if  it  is 
accepted  for  some  other  purpose  it  does  not  operate  as  payment;3  and  a 
fortiori,  a  mere  tender  by  the  debtor  without  acceptance  by  the  creditor  has 
no  effect  as  a  payment.4  The  payment  is  complete  as  soon  as  the  money  or 
property  is  delivered  to  and  accepted  by  the  creditor  as  payment.5 

b.  Hand  to  Pay,  Hand  to  Receive.  ■ —  It  is  a  familiar  principle  that 
where  the  hand  to  pay  is  also  the  hand  to  receive,  there  is  a  payment  by 


Arkansas.  —  Hill  v.  Austin,  19  Ark.  230. 
Georgia.  —  Staley  v.  Matheny,  30  Ga.  937. 
Illinois.  — Scheerer  v.  Scheerer,  109  111.  11. 
Indiana.  —  Wallace    v.     Rowley,    91  Ind. 
586. 

Maine.  —  Dodge  v.  Swazey,  35  Me.  535. 

Massachusetts.  —  Peabody  v.  Peters,  5  Pick. 
(Mass.)  i;  Gardiner  v.  Callender,  12  Pick. 
(Mass.)  374.  Compare  Cary  v.  Bancroft,  14 
Pick.  (Mass.)  315,  25  Am.  Dec.  393;  Dehon  v. 
Stetson,  9  Met.  (Mass.)  341. 

Michigan.  —  Connecticut  Mut.  L.  Ins.  Co. 
v.  State  Treasurer,  31  Mich.  6;  Roberts  v. 
Wilkinson,  34  Mich.  130.  Compare  Russell  v. 
Klink,  53  Mich.  161. 

New  York.  —  Leavitt  v.  Beers,  Hill  &  D. 
Supp.  (N.  Y.)  221;  Allen  v.  Carman,  1  E.  D. 
Smith  (N.  Y.)  692;  Schmiit  v.  Howell,  10  Daly 
(N.  Y.)  290;  Flint  v.  Clark,  12  Johns.  (N.  Y.) 
374;  Davis  v.  Spencer,  24  N.  Y.  386;  Crocker  v. 
Whitney,  71  N.  Y.  161. 

Ohio.  —  Clark  v.  Longworth,  Wright  (Ohio) 
189. 

Pennsylvania. — Winton  v.  Mulley,  1  Lack. 
Leg.  N.  (Pa.)  276. 

South  Dakota.  —  Fall  v.  Johnson,  8  S.  Dak. 
163. 

Vermont.  —  Lapham  v.  Kelly,  35  Vt.  195. 

Wisconsin.  —  Ford  v.  Smith,  60  Wis.  222. 

Statute  of  Frauds  —  Sale  of  Merchandise.  — 
The  doctrine  that  an  agreement  that  mutual 
debts  shall  be  applied  in  satisfaction  of  each 
other  operates  as  a  satisfaction  of  both  does 
not  constitute  a  payment  such  as  will  save  an 
oral  agreement  from  the  statute  of  frauds. 
Mattice  v.  Allen,  3  Abb.  App.  Dec.  (N.  Y.)  248, 
3  Keyes  (N.  Y.)  492,  reversing  33  Barb.  (N.  V.) 
543-  See  generally  the  title  Statute  of 
Frauds. 

1.  Rowland  v.  Blakesley,  2  Gale  &  D.  734,  1 
Q.  B.  403,  41  E.  C.  L.  599,  6  Jur.  732;  Doody 
v.  Pierce.  9  Allen  (Mass.)  143;  Dehon  v.  Stet- 
son, 9  Met.  (Mass.)  345;  Taylor  v.  Lewis, 
146  Mass.  222;  Gray  v.  White,  108  Mass. 
229. 

2.  Mutual  Accounts.  —  Briggs  v.  Richmond, 
ic  Pick.  (Mass.)  391,  20  Am.  Dec.  526;  Iron 
Cliffs  Co.  v.  Gingrass,  42  Mich.  30.  See  also 
the  title  Accounts,  vol.  1,  p.  458. 

8.  Acceptance  as  Payment  —  United  States.  — 
Johnston  v.  U.  S.,  17  Ct.  CI.  157. 

Indiana.  —  Dawson  v.  Wilson,  55  Ind.  216; 
Carter  v.  Martin,  22  Ind.  App.  445. 
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Hall,  28  Vt.  656; 
Vt.  231 ;  Chellis  v. 
Winship,  42  Vt. 


Maine.  —  Cushing  v.  Wyman,  44  Me.  121; 
Tyler  v.  Winslow,  46  Me.  348. 

Michigan.  —  Mclnerney  v.  Lindsay,  97  Mich. 
238. 

Missouri. — Thompson  v.  Kellogg,  23  Mo. 
281;  Guerney  v.  Moore,  131  Mo.  650.  Com- 
pare Lionberger  v.  Kinealy,  13  Mo.  App.  4; 
Shipp  v.  Stacker,  8  Mo.  145. 

New  Hampshire.  —  Breck  v.  Blanchard,  22 
N.  H.  303. 

New  York.  —  Kingston 
Barb.  (N.  Y.)  .459. 

Vermont.  —  Cushman  v. 
Strong  v.  McConnell,  10 
Woods,  11  Vt.  466;  Jewett 

204;  Brooks  v.  Jewell,  14  Vt.  470;  Bronson  v. 
Rufrg,  39  Vt.  241. 

See  also  Crown  Coal,  etc.,  Co.  v.  Thomas, 
J77  I"-  534,  affirming  73  111.  App.  679;  Sullivan 
v.  Sheehan,  173  Mass.  361. 

To  enable  a  party  to  set  up  the  defense  of 
payment,  there  must  be  the  concurring  inten- 
tion of  the  party  making  and  of  the  party  re- 
ceiving the  payment.  The  payment  must  be 
received,  as  well  as  made,  in  satisfaction  of 
the  debt.    Cushing  v.  Wyman,  44  Me.  121. 

Where  Money  Is  Deposited  with  a  Banker  as  a 
Special  Deposit,  it  does  not  operate  as  a  pay- 
ment of  an  indebtedness  due  from  the  de- 
positor to  the  banker.  Dawson  v.  Wilson,  55 
Ind.  216;  Carter  v.  Martin,  22  Ind.  App.  445; 
Low  v.  Coleman,  (Miss.  1893)  14  So.  Rep.  267; 
Guerney  v.  Moore,  131  Mo.  650. 

In  regard  to  the  right  of  a  banker  to  apply 
deposits  to  the  payment  of  indebtedness  of  the 
depositor,  see  the  title  Banks  and  Banking, 
vol.  3,  pp.  822,  828. 

4.  Tender.  —  Thompson  v.  Kellogg,  23  Mo. 
281;  Downer  v.  Sinclair,  15  Vt.  495.  See  also 
the  title  Tender. 

6.  Thompson  v.  Kellogg,  23  Mo.  281. 
The  debtor's  agent  went  to  the  office  of  the 
creditor's  attorney  for  the  purpose  of  paying 
a  note  due.  Some  dispute  arising  in  the 
counting  of  the  money,  it  was  handed  to  a  by- 
stander, who  counled  it,  and  then  attached  it 
as  an  officer,  by  virtue  of  writs  in  his  posses- 
sion against  the  creditor.  The  creditor's  attor- 
ney then  said  that  he  should  not  consider  the 
note  as  paid,  but  should  go  on  and  foreclose 
the  mortgage  by  which  it  was  secured.  It 
was  held  that  the  transaction  amounted  to  a 
payment.    Root  v.  Ross,  29  Vt.  488. 
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operation  of  law;  that  is,  where  a  person  is  in  one  capacity  the  debtor  and  in 
another  capacity  the  creditor,  the  indebtedness  is  deemed  paid  in  his  capacity 
as  debtor  to  himself  in  his  capacity  as  creditor,  without  the  ridiculous  cere- 
mony, as  it  is  said,  of  his  taking  the  money  out  of  one  pocket  and  putting  it 
in  another.1  This  principle  has  been  quite  often  applied  where  the  debtor  is 
appointed  administrator  or  executor  of  the  creditor,  or  vice  versa,  or  where  a 
person  as  trustee  in  one  capacity  is  indebted  to  himself  as  trustee  in  another 
capacity.2 

c.  Payment  to  Common  Agent.  —  Where  the  agent  of  the  creditor  to 
receive  payment  is  also  the  agent  of  the  debtor,  and  as  such  receives  money 
belonging  to  the  latter  which  he  has  been  directed  by  the  latter  to  apply  in 
payment  of  the  creditor's  claim,  the  payment  is  not  to  be  considered  com- 
plete, so  as  to  discharge  the  liability  of  the  debtor  to  the  creditor,  until  the 
common  agent  has  expressly  assented  so  to  apply  the  money  received  by  him, 
or  has  done  some  act  showing  an  acceptance  of  such  money  as  agent  of  the 
creditor.3  The  effect  of  such  debit  and  credit  of  accounts  has  chiefly  arisen 
where  the  common  agent  was  a  banker.  * 


1.  Hand  to  Pay,  Hand  to  Receive —  Illinois.  — 
Ryder  z.  Alton,  etc.,  R.  Co.,  13  111.  516. 

Maryland.  —  Flickinger  v.  Hull,  5  Gill  (Md.) 
60;  White  v.  Morris,  (Md.  1894)  30  All.  Rep. 
642.    See  also  State  v.  Cheslon,  51  Md.  378. 

New  York.  —  Highland  Turnpike  Co.  v. 
M'Kean.  n  Johns.  (N.  Y.)  98. 

Ohio.  —  Bigelow  v.  Bigelow,  4  Ohio  147,  19 
Am.  Dec.  591;  Wilson  v.  Wilson,  17  Ohio  St. 
150,  91  Am.  Dec.  125;  Miller  v.  Donaldson,  17 
Ohio  264. 

Pennsylvania.  — Grayble  v.  York,  etc.,  Road 
Co.,  10  S.  &  R.  (Pa.)  268;  Linsenbigler  v. 
Gourley,  56  Pa.  St.  166,  94  Am.  Dec.  51. 

South  Carolina. — Johnson  v.  Johnson,  2 
Hill  Eq.  (S.  Car.)  277,  29  Am.  Dec.  72;  Field 
v.  Pelot,  McMull.  Eq.  (S.  Car.)  369;  Enicks 
v.  Powell,  2  Strobh.  Eq.  (S.  Car.)  196;  Joyner  v. 
Cooper,  2  Bailey  L.  (S  Car.)  199;  Griffin  v. 
Bonham,  9  Rich.  Eq.  (S.  Car.)  71;  Schnell 
v.  Schroder,  Bailey  Eq.  (S.  Car.)  334;  Jacobs 
v.  Woodsids,  6  S.  Car.  490;  Murray  v.  Witte, 
16  S.  Car.  504;  Donnan  v.  Watts,  22  S.  Car. 
430;  Fowler  v.  Wood,  31  S.  Car.  398;  Chick  v. 
Farr,  31  S.  Car.  463.  Compare  Caldwell  v. 
Little,  15  S.  Car.  240;  Burnside  v.  Robertson, 
28  S.  Car.  585. 

2.  Alabama.—  Davis    v.   Milligan,  88  Ala. 

523-  l-  t*\ 

Indiana.  —  Manifold  v.  Jones,  117  Ind.  212. 

Massachusetts.  —  Winship  v.  Bass,  12  Mass. 
199;  Hays  v.  Jackson,  6  Mass.  149. 

Ohio.  —  Hall  v.  Pratt,  5  Ohio  73;  Wilson  v. 
Wilson.  17  Ohio  St.  151,  91  Am.  Dec.  125. 

Pennsylvania.  —  Metz's  Appeal,  II  S.  &  R. 
(Pa.)  204;  Simon  v.  Albright,  12  S.  &  R.  (Pa.) 
429;  Eichelberger  v.  Morris,  6  Watts  (Pa.)  42 ; 
Griffith  v.  Chew,  8  S.  &  R.  (Pa.)  17,  11  Am. 
Dec.  556;  Linsenbigler  v.  Gourley,  56  Pa.  St. 
166,  94  Am.  Dec.  51. 

South  Carolina.  —  Gray  v.  Brown,  I  Rich. 
L.  (S.  Car.)  351;  Clowney  v.  Cathcart,  2  S. 
Car.  395;  Jacobs  v.  Woodside,  6  S.  Car.  490; 
Finch  v.  Finch.  28  S.  Car.  164,  13  Am.  St.  Rep. 
665;  Chick  v.  Farr,  31  S.  Car.  463.  Compare 
Charles  v.  Jacobs,  9  S.  Car.  295. 

See  also  the  titles  Executors  and  Adminis- 
trators, vol.  11,  pp.  787-789,  886,  1260; 
Guardian  and  Ward,  vol.  15,  pp.  93,  98,  111; 
Trusts  and  Trustees. 


3.  Payments  through  Common  Agents.  —  Moore 

v.  Meyer,  57  Ala.  20;  Phillips  v.  Mayer,  7  Cal. 
81;  Low  v.  Warden,  77  Cal.  94;  Gordon  v 
Gordon,  98  Ind.  67;  Jones  v.  Vinal  Haven 
Steamboat  Co.,  90  Me.  120;  Sutherland  v. 
Ypsilanti  First  Nat.  Bank,  31  Mich.  230;  Moore 
v.  Norman,  52  Minn.  83,  38  Am.  St.  Rep.  526. 
See  also  Cosby  v.  Worland,  6  B.  Mon.  (Ky.) 
196;  Pease  v.  Warren,  29  Mich.  9,  18  Am.  Rep. 
58;  Whipple  v.  Walker,  2  Thomp.  &  C.  (N.  Y.) 
456.  Compare  White  v.  Morris,  (Md.  1894)  30 
Atl.  Rep.  642;  Alpena  Nat.  Bank  v.  Green- 
baum,  74  Mich.  157. 

An  acceptance  of  the  money  by  the  common 
agent,  as  agent  of  the  creditor,  is  complete, 
so  as  to  render  the  payment  effective,  where 
he  credits  the  account  of  the  creditor  with  the 
amount  and  debits  the  account  of  the  debtor. 
Wilkinson  v.  Bradley.  54  Ala.  677;  Hare  v. 
Bailey,  73  Minn.  409;  Randall  v.  Eichhorn,  80 
Minn.  344. 

4.  Eyles  v.  Ellis,  4  Bing.  112,  13  E.  C.  L. 
365,  12  Moo.  306;  Welge  v.  Batty,  11  111.  App. 
461 ;  Globe  Furniture  Co.  1.  School  Dist.  No. 
22,  6  Kan.  App.  889;  Briggs  v.  Central  Nat. 
Bank,  (C.  PI.  Gen.  T.)  61  How.  Pr.  (N.  Y.) 
250;  Troy  City  Bank  v.  Grant.  Hill  &  D.  Supp. 
(N.  Y.)  119;  Pratt  v.  Foote,  10  N.  Y.  599; 
Rochester,  etc.,  R.  Co.  v.  Babcock,  110  N.  Y. 
119;  Nashville  First  Nat.  Bank  v.  McClung, 
7  Lea  (Tenn.)  492,  40  Am.  Rep.  66.  See  also 
Sutherland  v.  Ypsilanti  First  Nat.  Bank,  31 
Mich.  230.  And  see  the  title  Banks  and  Bank- 
ing, vol.  3,  p.  802  et  seq. 

Where  the  money  deposited  by  the  debtor 
with  the  creditor's  banker,  who  was  author- 
ized to  collect  the  debt,  is  not  to  be  paid  over 
to  the  creditor  until  the  happening  of  a  con- 
tingency, the  payment  is  not  complete  until 
such  contingency  happens,  and  in  case  of  the 
banker's  failure  prior  thereto  the  loss  falls 
upon  the  debtor.  Calley  v.  Short,  Coop.  /. 
Eld.  148;  Coburn  v.  Hough,  32  111.  344;  Ham- 
mond v.  Edwards,  56  Neb.  631.  See  also 
Clemons  v.  Livingston  County  Mut.  F.  Ins. 
Co.,  59  Hun  (N.  Y.)  615,  12  N.  Y.  Supp.  433. 

And  it  is  immaterial  that  the  money  is  put 
to  the  credit  of   the  creditor  and  he  is  so 
notified,  where  he  is  also  notified  of  the  con- 
dition.   Coburn  v.  Hough,  32  111.  344. 
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VII.  Proof  of  Payment  1.  Admissibility  of  Evidence  a.  In  GENERAL. 
—  The  fact  of  payment  may  be  proved  as  any  other  fact,  by  inferential  or 
circumstantial  evidence,'  but,  of  course,  the  general  rules  of  evidence  as  t-> 
relevancy  and  materiality  apply.2 

b.  PAROL  EVIDENCE.  —  Parol  evidence  is  always  admissible  to  prove  the 
fact  of  payment.3  This  rule  applies  to  the  payment  of  written  evidences  of 
indebtedness,4  such  as  bills  and  notes,5  bonds 6  or  other  specialties,7  rent 
reserved  in  leases  under  seal  or  otherwise,8  taxes  and  assessments,9  indebted- 
ness secured  by  mortgages,10  and  even  to  indebtedness  evidenced  by  records, 


1.  Circumstantial  Evidence. —  Estes  v.  Fry,  22 
Mo.  App.  53;  Ashbrook  v.  Letcher.  41  Mo. 
App.  3f>9 

The  fact  that  the  creditor  had  funds  in  his 
hands  belonging  to  the  debtor  is  admissible 
to  prove  payment.  Walls  v.  Walls,  170  Pa. 
St  48- 

2.  Relevancy  and  Materiality  of  Evidence  — 

United  States.  — National  Bank  v.  Kennedy,  17 
Wall.  (U.  S  )  19. 

Alabama.  — Hart  v.  Freeman,  42  Ala.  567; 
McPherson  v.  Foust,  81  Ala.  295;  Steiner  v. 
Jeffries.  118  Ala.  573. 

Call fornia. —  Coalter  v.  Hurst,  97  Cal.  290. 

Georgia.  —  Sharp  v.  Hicks,  94  Ga.  624. 

Illinois.  — Trude  v.  Meyer,  82  111.  535; 
Thorp  v.  Goeway,  S5  111.  611. 

Indiana.  —  Adamson  v.  Wood,  5  Blackf. 
(Ind.)44$;  Camp  v.  Brown,  48  Ind.  575. 

Indian  Territory.  —  Fletcher  v.  Dulaney,  I 
Indian  Ter.  674. 

Iowa.  —  Mack  v.  Leedle,  78  Iowa  164; 
Shockley  v.  Van  Eaton,  81  Iowa  417;  Ryan 
v.  Conway,  93  Iowa  513;  Ludwig  v.  Black- 
shere,  102  Iowa  366. 

Kansas.  —  Chinberg  v.  Gale  Sulky  Harrow 
Mfg.  Co.,  38  Kan.  228. 

Maine.  —  Milford  v.  Greenbush,  77  Me.  330. 

Maryland.  —  Williamson  v.  Morton,  2  Md. 
Ch.  94 

Massachusetts.  —  Short  v.  Caldwell,  155 
Mass.  57. 

Missouri. — Webster  v.  Canmann,  40  Mo. 
156. 

Nebraska, — Ottens  v.  Fred  Krug  Brewing 
Co.,  58  Neb.  331. 

Nevada.  —  Allen  v.  Reilly,  15  Nev.  452. 

New  York.  —  Holcomb  v.  Campbell,  42  Hun 
(N.  Y.)  398;  Frindel  v.  Schaikewitz,  1  N.  Y. 
App.  Div.  214;  Stirna  v.  Beebe,  11  N.  Y.  App. 
Dir.  206;  Carroll  v.  Deimel,  95  N.  Y.  252. 

North  Carolina.  —  Harper  v.  Dail,  92  N.  Car. 
394- 

Oregon.  —  Brown  v.  Cahalin,  3  Oregon  45. 

Tennessee.  —  Planters'  Bank  v.  Massey,  2 
Heisk.  (Tenn.)  360. 

For  the  General  Principles  with  regard  to 
relevancy  and  materiality  of  evidence,  see  the 
title  Evidence,  vol.  11,  p.  484. 

3.  Parol  Evidence —  United  States. —  Keene  v. 
Meade,  3  Pel.  (U.  S.)  1. 

Arkansas.  —  Greenfield  v.  Wright,  16  Ark. 
186;  Splawn  v.  Martin.  17  Ark.  146. 

Illinois. —  Keilh  v.  Mafit,  38  III.  303;  Loughry 
v.  Mail,  34  111.  App.  523. 

Kansas.  —  Wolf  v.  Foster,  13  Kan.  ri8. 

Louisiana.  —  Spraggins  v.  White,  3  Marl.  N. 
S.  (La.)  661 ;  Berthoud  v.  Barbaroux,  4  Mart. 
N.  S.  (La.)  543;  Frique  v.  Hopkins,  4  Mart.  N. 
S.  (La.)  212;  Tilghman's  Succession,  11  Rob. 
(La.)  124. 


Massaeliusetts.  —  Holden  v.  Parker,  110 
Mass.  324. 

Missouri.  —  Riley  v.  Peltis  County,  96  Mo. 
318. 

New  York.  —  Waters  v.  Travis,  9  Johns.  (N. 
Y.)  450. 

Wisconsin.  —  Hawes  v.  Woolcock,  30  Wis. 
213. 

Consideration  for  Conveyance.  —  Elysvillc  Mfg. 
Co.  v.  Okisko  Co..  1  Md.  Ch.  392. 

In  a  Suit  for  Specific  Performance  payment  of 
the  purchase  money  may  be  shown  by  parol. 
Vincent  v.  Larson,  I  Idaho  241;  Collins  v. 
Vandever,  1  Iowa  573. 

4.  Written  Evidences  of  Indebtedness.  — 
Ketcham  v.  Hill,  42  Ind.  64:  Macarty  v.  Gas- 
quet,  11  Rob.  (La.)  270;  Derouin  v.  Segura,  5 
La.  Ann.  550;  Steamboat  Charlotte  v.  Ham- 
mond, 9  Mo.  59,  43  Am.  Dec.  536;  Berry  v. 
Berry,  17  N.  J.  L.  441. 

A  payment  actually  made  upon  a  note  will 
be  allowed  notwithstanding  a  clause  therein 
that  no  credit  shall  be  allowed  unless  indorsed. 
Kasson  v.  Noltner,  43  Wis.  646. 

5.  Bills  and  Notes.  —  Mead  v.  Brooks,  8  Ala. 
840;  Borden  v.  Peay,  20  Ark.  2g3;  Fisher  v. 
George  S.  Jones  Co.,  03  Ga.  717;  Buckner  v. 
Curry,  1  Bibb  (Ky.)  477 ;  Slewart  V.  McDonald, 
18  La.  Ann.  194;  Dull  v.  Gordon,  24  La.  Ann. 
478;  Estes  v.  Fry,  22  Mo.  App.  53;  Smith  v. 
Schanck,  18  Barb.  (N.  Y.)  344;  Bradley  v. 
Long,  2  Strobh.  L.  (S.  Car.)  160. 

6.  Bonds.  —  Tinnin  v.  Garrett,  4  Smed.  &  M. 
(Miss.)  207. 

7.  Payment  of  an  Annuity  reserved  by  deed 
by  allowing  the  grantor  to  collect  rents,  etc., 
may  be  proved  by  parol  evidence.  Denham  v. 
Walker,  93  Ga.  497. 

8.  Rents.  —  Donely  v.  McGann,  1  Harr.  (Del.) 
453;  Oliver  v.  Phelps,  20  N.  J.  L.  180,  21  N.  J. 
L.  597 

9.  Taxes  and  Assessments —  United  States. — 
Ilolmead  v.  Chesapeake,  eic,  Canal  Co.,  1 
Hayw.  &  H.  (D.  C.)  77,  t2  Fed.  Cas.  No.  6,626. 

Arkansas.  —  State  v.  Thompson,  10  Atk.  61; 
Davis  v.  Hare,  32  Ark.  386. 

California.  —  Matter  of  Moore,  72  Cal.  335. 
Illinois.  —  Hinchman  v.  Whetstone.  23  111. 
185;   Irwin  v.   Miller,   23   111.  401.  Compare 
Lane  v.  Sharpe,  4  III.  566. 
Iowa.  —  Adams  v.  Beale,  19  Iowa  61. 
Maine.  —  Dennett  v.  Crocker,  8  Me.  239. 
Michigan.  —  Hammond  v.  Hannin,  21  Mich. 
374,  4  Am.  Rep.  490. 

Nebraska.  —  Richards  v.  Hatfield,  40  Neb. 
879- 

Texas.  —  Ochoa  v.  Miller,  59  Tex.  460;  Mc- 
Donough  v.  Jefferson  County,  79  Tex.  535. 

Compare  Livingston  v.  Hudson,  85  Ga.  835; 
Hickman  v.  Dawson,  35  La.  Ann.  1086. 

10.  Indebtedness  Secured  by  Mortgages, — How. 
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such  as  judgments  and  decrees.1  Though  the  indebtedness  is  evidenced  by 
a  written  instrument  calling  for  the  payment  of  money,  its  payment  in  some- 
thing else  than  money  may  be  shown  by  parol,  as  such  evidence  does  not 
tend  to  vary  the  terms  of  the  written  contract,  but  goes  merely  to  its 
discharge.2 

Effect  of  Taking  Receipt.  —  Though,  as  a  general  rule,  where  there  is  written 
evidence,  parol  or  secondary  evidence  is  inadmissible,3  an  exception  is  made 
in  case  of  payment  for  which  receipts  are  taken,  and  the  fact  of  such  pay- 
ment may  be  shown  by  parol  evidence.4 

c.  Admissions  and  Declarations  —  Admissions.  —  Admissions  on  the 
part  of  the  creditor  or  his  authorized  agent,  tending  to  show  payment  to  him, 
are,  of  course,  admissible  against  him  to  prove  payment.5  Admissions  by  the 
debtor  of  the  continuance  of  his  indebtedness  are  likewise  admissible  against 


ard  v.  Gresham,  27  Ga.  347;  Mauzey  v.  Bowen, 
8  Ind.  193;  Smith  v.  Boruff,  75  Ind.  412; 
Thornton  v.  Wood,  42  Me.  282;  Stadeker  v. 
Jones,  52  Miss.  729;  Rogers  v.  Rogers,  5  N.  J. 
Eq.  32.  Compare  Rawls  v.  Rawls,  6  La.  Ann. 
665. 

1.  Judgments  and  Decrees —  Georgia. —  Tarver 
v.  Rankin,  3  Ga.  210. 

Indiana.  —  Morrison  v.  King,  4  Blackf . 
(Ind.)  125. 

Iowa.  —  Hollenbeck  v.  Stanberry,  38  Iowa 
325;  Shaffer  v.  McCrackin,  90  Iowa  578,  48  Am. 
St.  Rep.  465. 

Kentucky.  —  French  v.  Frazier,  7  J.  J.  Marsh. 
(Ky.)425. 

Louisiana.  —  Spencer  v.  Sloo,  8  La.  290; 
Vidichi  v.  Cousin,  6  La.  Ann.  489. 

Maine.  — Thayer  v.  Mowry,  36  Me.  287. 

Missouri.  —  Davidson  v.  Peck,  4  Mo.  438. 

Montana.  —  Whiteside  v.  Hoskins,  20  Mont. 
361. 

Pennsylvania.  — Johnson  v.  Ramsey,  16  S.  & 
R.  (Pa.)  115. 

Tennessee.  — Gates  v.  Brinkley,  4  Lea  (Tenn.) 
710. 

Roller  Milling  Co.  v. 
Bank   5  Tex.  Civ.  App. 


Texas.  —  Imperial 
Cleburne  First  Nat, 

686. 

Compare  Clemens 


v.  Prout,  3  Stew.  &  P. 
(Ala.)  345.  See  also  the  title  Judgments  and 
Decrees,  vol.  17,  p.  866. 

Quantum  of  Proof.  —  A  judgment  is  the  high- 
est evidence  of  a  debt;  payment  can  be  proved 
by  parol,  but  it  is  so  easy  and  universal  to 
have  satisfaction  entered  when  the  judgment 
is  satisfied,  and  so  usual  to  take  a  receipt,  that 
when  these  are  wanting  the  parol  proof  should 
be  beyond  all  doubt.  Vidichi  v.  Cousin,  6  La. 
Ann.  489. 

2.  Payment  in  Other  than  Money.  —  Borden  v. 
Peay,  20  Ark.  293;  Elysville  Mfg.  Co.  v. 
Okisko  Co.,  1  Md.  Ch.  392;  Hagood  v.  Swords, 
2  Bailey  L.  (S.  Car.)  305. 

Parol  proof  of  the  payment  of  a  note  in 
other  than  legal  tender  is  admissible.  Borden 
v.  Peay,  20  Ark.  293. 

3.  See  the  titles  Evidence,  vol.  11,  p.  548; 
Parol  Evidence,  vol.  21,  p.  1077. 

4.  Parol  Evidence  Admissible  though  Receipt 
Taken  —  United  States.  —  Keene  v.  Meade,  3 
Pel.  (U.  S.)  1,  affirming  3  Cranch  (C.  C.)  51. 

Alabama.  —  Wiggins  v.  Pryor,  3  Port.  (Ala.) 
430;  Planters',  etc..  Bank  v.  Borland,  5  Ala. 
531;  Planters',  etc.,  Bank  v.  Willis,  5  Ala. 
770. 
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Arkansas.  —  Conway  v.  State  Bank,  13  Ark. 
48;  State  v.  Thompson,  10  Ark.  61. 

Delaware.  —  Donely  v.  McGrann,  1  Harr. 
(Del.)  451. 

Illinois.  —  Hinchman  v.  Whetstone,  23  111. 
185. 

Kansas.  —  Wolf  v.  Foster.  13  Kan.  116. 

Massachusetts.  —  Williams  v.  Gridley,  9  Met. 
(Mass.)  482.  See  also  Hall  v.  Hall,  1  Mass. 
101. 

New  Jersey. — Berry  v.  Berry,  17  N.  J.  L.  440. 

New  York.  —  Siafford  v.  Williams,  12  Barb. 
(N.  Y.)  240. 

Pennsylvania.  —  Darrach  v.  Railroad  Co.,  9 
Lane.  Bar  (Pa.)  141. 

Tennessee.  —  Wood  v.  State,  8  Heisk.  (Tenn.) 
329. 

Texas.  —  Ochoa  v.  Miller,  59  Tex.  460. 
Vermont. — Johnson  v.  Valido  Marble  Co., 
64  Vt.  337. 

See  also  Matter  of  Moore,  72  Cal.  335;  P:e- 
vost  v.  Johnson,  9  Mart.  (La.)  123;  State  v. 
Reid,  45  La.  Ann.  162;  Jackson  v.  Lewis,  32 
S.  Car.  593.  And  see  generally  the  tille  Re- 
ceipts. 

But  when  payment  is  proved  by  a  witness, 
he  must  know  the  fact  independently  of  the 
receipt.    Keith  v.  Mafit,  38  111.  303. 

5.  Admissions  of  Payment.  —  Henderson  v. 
Moore,  5  Cranch  (U.  S.)  ri;  Vaughn  v.  Stone. 
54  Iowa  376;  Foster  v.  Walker,  34  Miss.  365; 
State  Bank  v.  Wilson,  1  Dev.  L.  (12  N.  Car.) 
484;  Benjamin  7.  Northwesiern  Elevator  Co., 
6  N.  Dak.  254;  Hennessy's  Estate,  4  L.  T.  N. 
S.  (Pa.)  9;  Reed  v.  Reed,  12  Pa.  St.  117; 
Hunter  v.  Campbell,  1  Spears  L.  (S.  Car.)  53. 

Failure  of  Creditor  to  Return  His  Claim  for 
Taxation.  —  Morse  v.  Bruce,  70  Vt.  378. 

Presumption  of  Amount  Paid.  —  Where  it  is 
proved  that  a  roll  of  notes,  the  amount  of 
which  is  not  shown,  was  handed  to  the  maker 
of  a  note,  who  said  it  was  all  right,  it  will  be 
presumed  to  have  been  equal  to  the  sum  for 
which  the  note  was  given.  Sawyer  v.  Mc- 
Louth,  46  Barb.  (N.  Y.j  350. 

Settled.  —  An  admission  that  a  money  de- 
mand has  been  "  settled  "  is  evidence  tending 
to  show  payment.  Applegate  v.  Baxley,  93 
Ind.  147 

The  Words  "  Terms  Cash,"  upon  an  unre- 
ceipted bill  of  goods  sent  by  a  wholesale  to  a 
retail  dealer,  cannot  be  held  as  matter  of  law 
to  imply  that  the  gooris  were  paid  for  before 
they  were  shipped.  Wellauer  Fellows,  48 
Wis.  105. 
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him  to  disprove  payment.1  Thus,  promises  of  payment,3  partial  payments,3 
or  tenders  of  payment  by  a  debtor  after  the  date  of  the  alleged  payment  in 
full  4  are  admissible  in  evidence  to  disprove  the  alleged  payment  in  full,  though 
not  conclusive  in  favor  of  the  creditor.5 

Death  of  Creditor  or  Debtor.  —  The  death  of  the  creditor  does  not  affect  the 
admissibility  in  evidence  of  his  prior  admissions  of  payment,®  nor  does  the 
death  of  the  debtor  render  inadmissible  his  admissions  as  to  nonpayment.7 

Assignments.  —  When  the  action  is  brought  by  an  assignee,  the  admissions 
of  his  assignor  prior  to  the  assignment  are  admissible  against  the  assignee,** 
but  admissions  made  after  the  assignment  are  not  admissible.0  Where  the 
chose  in  action  is  a  negotiable  instrument,  and  is  indorsed  bona  fide  before 
maturity,  and  for  a  valuable  consideration,  the  indorsee  cannot  be  affected 
by  any  admission  of  the  payee,  whether  made  before  or  after  the  indorse- 
ment,10 but  if  the  note  is  not  indorsed  until  after  maturity,  admissions  of  pay- 
ment by  the  payee  prior  to  the  indorsement  are  admissible  against  the 
indorsee.11 

Admissions  of  Third  Persons.  —  Where,  on  a  trial,  payment  to  a  third  person  is 
in  issue,  evidence  which  would  be  good  against  that  party  to  establish  such 
payment  is  admissible,  and  therefore  his  admissions  of  payment  are  admissi- 
ble.12 So  where  the  continued  existence  of  an  indebtedness  is  in  issue  between 
the  creditor  and  a  third  person,  admissions  of  the  debtor  are  admissible.13 

Declarations.  —  The  self-serving  declarations  of  the  creditor  or  debtor,  show- 
ing nonpayment  or  payment,  are  inadmissible  in  favor  of  the  declarant,11  and 
the  death  of  the  creditor  or  the  debtor  does  not  affect  the  inadmissibility  of 
these  self-serving  declarations.15 


1.  Admissions  of  Debtor.  —  May  v.  Hewitt,  33 
All.  161;  Whailon  v.  Thomason,  78  Ala.  45; 
Wheeler  v.  Thomas,  67  Conn.  577;  McLendon 
v.  Shackleford,  32  Ga.  474;  Gay  v.  Lloyd,  1 
Greene  (Iowa)  78,  46  Am.  Dec.  499;  McCobb 
v.  Healy,  17  Me.  158;  Batchelder  v.  Rand,  117 
Mass.  176;  Morse  v.  Bogert,  4  Den.  (N.  Y.) 
108;  Kenworthy  v.  Phillips,  51  N.  Y.  Super. 
Ct.  43. 

2.  Peck  v.  Richmond,  2  E.  D.  Smith  (N.  Y.) 
380;  Hodges  v.  Tarrant,  31  S.  Car.  608. 

3.  Floyd  County  v.  Morrison,  40  Iowa  188. 

4.  Hatcher  v.  Bowen,  74  Ga.  840:  Mangum  v. 
Bill,  43  Miss.  288,  5  Am.  Rep.  488. 

Subsequent  Offer  to  Pay.  —  When  the  defend- 
ant has  pleaded  payment,  proof  that  after  the 
date  of  the  alleged  payment  he  offered  to  pay 
the  whole  amount  of  the  debt  sued  on,  with- 
out saying  anything  about  the  alleged  pay- 
ment, is  proper  to  go  to  the  iury.  Mangum 
v.  Ball,  43  Miss.  288,  5  Am.  Rep.  488. 

5.  Not  Conclusive. —  Mangum  v.  Ball,  43 
Miss.  288,  5  Am.  Rep.  488. 

The  Payment  of  Interest  on  the  amount 
claimed  to  be  due  when  in  fact  the  debt  has 
been  fully  paid  will  not  conclude  the  debtor 
from  afterwards  proving  prior  payment  in  full, 
where  the  interest  is  paid  in  ignorance  of  his 
rights.    Ritter  v.  Schenk,  101  111.  387. 

6.  Koontz  v.  Koontz,  79  Md.  357;  Bradley  v. 
Long,  2  Strobh.  L.  (S.  Car.)  160;  Click  v. 
Hamilton,  7  Rich.  L.  (S.  Car.)  65. 

Declarations  of  the  deceased  payee  of  a  note 
that  he  would  "  never  claim  anything  from  " 
the  maker  are  proper  to  be  submitted  to  the 
jury  as  evidence  of  payment.  Bradley  v. 
Long,  2  Strobh.  L.  (S.  Car.)  160. 

7.  Mahaska  County  v.  Ingalls,  16  Iowa  81. 

8.  Admissions  of  Assignor.  —  Merrick  v.  Hul- 
bert,  15  111.  App.  606;  Stevens  v.  Parker,  5 
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Allen  (Mass.)  333;  Rauth  v.  Scheer,  (N.  Y. 
City  Cl.  Gen.  T.)  20  Misc.  (N.  Y.)  689;  Hen- 
nessy's  Estate,  4  L.  T.  N.  S.  (Pa.)  9;  McClen- 
don  v.  Wells,  20  S.  Car.  514, 

9.  People  v.  Dayton,  (Supm.  Ct.)  50  How. 
Pr.  (N.  Y.)  143;  Wooten  v.  Outlaw,  113  N. 
Car.  281. 

10.  German  American  Bank  ^.Slade, (Buffalo 
Super.  Ct.  Gen.  T.)  15  Misc.  (N.  Y.)  287.  See 
also  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  282  et  seq. 

11.  Blount  v.  Riley,  3  Ind.  471 ;  Bond  7/.  Fit7- 
patrick,  4  Gray  (Mass.)  89;  Shober  v.  Jack,  3 
Mont.  351. 

12.  Reed  v.  Rice,  25  Vt.  171;  Lee  v.  Virginia, 
etc.,  Bridge  Co.,  18  W.  Va.  299.  See  also 
Scammon  v.  Scammon,  33  N.  H.  52.  Compare 
Thomas  v.  Thomas,  2  J.  J.  Marsh.  (Ky.)  60; 
Gandolfo  v.  Appleton,  40  N.  Y.  533. 

13.  Armor  v.  Cockburn,  4  Mart.  N.  S.  (La.) 
667;  Stout  v.  Hopping,  6  N.  J.  L.  125;  Guy  v. 
Mcllree,  26  Pa.  St.  92;  Aiken  v.  Peck,  22  Vt. 
255- 

14.  Self-serving  Declarations.  —  Lanier  v.  Hu- 
guley,  91  Ga.  791;  Abercrombie  v,  Sheldon,  8 
Allen  (Mass.)  532;  Thompson  v.  Longan,  42 
Mo.  App.  146;  Wilson  v.  Pope,  37  Barb.  (N. 
Y.)  321;  Newcombe  v.  Fox,  1  N.  Y.  App.  Div. 
389;  Bradley  t:  Freed,  (Tenn.  Ch.  1898)  51  S. 
W.  Rep.  r24;  Kennedy  v.  Yoe,  (Tex.  Civ.  App. 
1897)  39  S.  W.  Rep.  946. 

As  Corroborative  Evidence,  —  When  a  payment 
testified  to  by  the  debtor  is  denied  by  the 
creditor,  declarations  by  the  debtor  consistent 
with  his  claim  of  payment  are  not  admissible 
even  to  corroborate  his  testimony.  Bradley 
v.  Freed,  (Tenn.  Ch.  1898)  51  S.  W.  Rep. 
124. 

16.  Schwartz  v.  Allen,  (Buffalo  Super.  Ct.  Tr. 
T.)  7  N.  Y.  Supp.  5. 
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A  General  Discussion  of  admissions  and  declarations  as  evidence  will  be  found 
elsewhere  in  this  work.1 

d.  BOOKS  OF  ACCOUNT  —  Nonpayment  from  Omission  of  Entry.  —  On  the  princi- 
ple that  a  person's  books  of  account  are  admissible  in  his  favor  as  affirmative 
evidence  alone,  it  is  held  that  the  books  of  account  of  a  creditor  are  not 
admissible  in  evidence  to  prove  nonpayment  by  the  debtor  by  reason  of  the 
absence  of  any  entry  in  the  books  of  the  payment  claimed.2  In  some  cases, 
however,  the  contrary  has  been  held  where  the  creditor  had  been  accustomed 
to  enter  in  his  books  of  account  all  payments  to  him  by  his  debtors.3  The 
account  book  of  the  debtor  in  which  he  has  been  accustomed  to  enter  all  pay- 
ments by  him  is  admissible  against  him  to  disprove  a  payment  claimed  by  him, 
when  no  entry  of  such  payment  is  contained  in  the  book.4 

Affirmative  Proof  of  Payment.  —  At  common  law  the  account  books  of  a  debtor 
were  not  admissible  in  his  favor  to  prove  the  affirmative  fact  of  payments  of 
money  by  him  to  his  creditor,5  and  this  is,  of  course,  true  when  the  books  have 
not  been  kept  with  the  formalities  required  to  render  admissible  books  of 
account  generally.6 

In  Some  Cases,  However,  books  of  account  of  the  payor  kept  in  the  usual  course 
of  business  have  been  held  admissible  in  his  favor  to  prove  his  payments,7 
and  in  some  jurisdictions  statutes  now  authorize  the  proof  of  payments  of 
money  by  entries  in  books  of  account.8  Entries  in  the  book  accounts  of  the 
payee  are  certainly  admissible  against  him  to  prove  the  receipt  of  the  money 
evidenced  by  such  entries,9  and  constitute  prima  facie  though  not  conclusive 
evidence  of  payment.10 

Book  Entries  Open  to  Creditor's  Inspection.  —  When  entries  of  payments  by  the 
payor  are  in  books  open  to  the  inspection  of  the  payee  and  inspected  by  him, 
the  books  are  admissible  on  the  theory  that  the  payee  has  admitted  the  cor- 
rectness of  the  entries.11 

e.  Receipts,  Indorsements  of  Credits,  Returned  Checks,  Recitals 
IN  DEEDS,   Etc.  —  (i)  Receipts.  —  Receipts   acknowledging   payments  are 

1.  See  the  titles  Admissions,  vol.  r,  p.  670;  New  Hampshire.  —  Basseit  v.  Spofford,  11 
Dkclarations  (in  Evidence),  vol.  9,  p.  5.  N.  H.  167. 

2.  Nonpayment  from  Omission  of  Entry.  — ■  New  Jersey.  —  Wilson  v.  Wilson,  6  N.  J.  L. 
Schwarze  v.  Roessler,  40  III.  App.  474;  Riley  95;  Carman  v.  Dunham,  11  N,  J.  L.  189; 
v.  Boehm,  167  Mass.  183.  See  also  Shaffer  v.  Inslee  v.  Frail,  23  N.  J.  L.  457,  affirmed  25  N. 
McCrackin,  90  Iowa  578,  48  Am.  St.  Rep.  465;  J.  L.  665. 

Uline  v.  New  York  Cent.,  etc.,  R.  Co.,  14  N.  New  York.  —  Irvine  v.  Woriendyke,  2  E.  D. 

Y.  Wkly.  Dig.  575:  Carroll  v.  Deimel,  95  N.  Smith  (N.  Y.)  374;  Low  v.  Payne,  4  N.  Y.  247. 

Y.  252.  See  also  Whiiehouse  v.  Cooperstown  Bank,  48 

3.  Harbison  v.  Hall,  124  N.  Car.  62b;  Union  N.  Y.  239. 

School  Furniture  Co.  v.  Mason,  3  S.  Dak.  147.  Ohio.  —  Page  v.  Zehring,  8  Ohio  Dec.  (Re- 
See  also  American  Surety  Co.  v.  Pauly,  (C  C.  piint)  211,  b  Cine.  L.  Bui.  299. 
A.)  72  Fed.  Rep.  470;  Dooliitle  v.  Gavagan,  74  Pennsylvania.  —  Ducoign    v.    Schreppel,  I 
Mich.  11.  Yeates  (Pa.)  347 ;  Walton's  Estate,  4  Kulp  (Pa.) 

4.  Peck  v.  Pierce,  63  Conn.  310.  487;  Hess's  Appeal,  112  Pa.  St.  ibS;  Mertz's 

5.  Affirmative  Proof  of  Payment  —  Dela ware.  Appeal,  (Pa.  18S6)  7  All.  Rep.  187. 

—  Townsend  v.  Townsend,  5  Harr.  (Del.)  125.  Virginia.  —  Wells  v.  Ayer,  84  Va.  341. 

Georgia.  —  Bracken  v.  Dillon.  b4  Ga.  243,  37  6.  See  generally  the  title  Documentary  Fvi- 

Am.  Rep.  70.    See  also  Petil  v.  Teal,  57  Ga.  dence,  vol.  9,  p.  877. 

145.  7.  Hancock  v.  Kelly,  81  Ala.  368;  Orcutt  v. 

Illinois.  —  Boyer    v.    Sweet,   4    111.    120;  Hanson,  70  Iowa  bo4;  Wright  v.  Towle,  67 

Schvvarze  v.  Roessler,  40  III.  App.  474.  Mich.  255;  Cargill  v.  Atwood,  18  R.  I.  303; 

Iowa.  —  Veiths  v.  Hagge,  8  Iowa  ib3;  Young  Tucker  v.  Bradley,  33  Vt.  324. 

v.  Jones.  8  Iowa  219.  8.  See  the  (itle  Documentary  Evidence. vol. 

Kentucky.  —  Brannin  v.  Foree,  12  B.  Mon.  9,  p.  912.    And  see  Parris  j.  Bellows,  52  Vt. 

(Ky.)  506.  351. 

Maine.- — Kelton  v.  Hill,  58  Me.  114.    Com-  9.  Jermain  v.  Denniston,  b  N.  Y.  27b. 

pare  McLellan  v.  Crofton,  b  Me.  307.  10.  Guest  v.  Burlington  Opera  House  Co..  74 

Massachusetts.  —  Prince  v.  Smith,  4  Mass.  Iowa  457. 

455;  Maine  v.  Harper,  4  Allen  (Mass.)  115;  11.  Ege's  Appeal,  2  Watts  (Pa.)  2S3 ;  Himes 

Burns  7/.  Fay,  14  Pick.  (Mass.)  8.  v.  Barnitz,  8  Watts  (Pa.)  39.    See  also  Mever 

Michigan,  —  Richards  v.  Burroughs,  b2  v.  Reichardt,  112  Mass.  10S;  Jermain  v.  Den- 
Mich.  117.  niston,  b  N.  Y.  27b. 
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prima  facie  evidence  of  the  payments 
give  and  may  be  contradicted  by  parol 

1.  Receipts  Prima  Facie  Evidence  —  Alabama. 
—  Caldwell  v.  Gillis,  2  Port.  (Ala.)  526. 

California.  —  Nortlirup  v.  Knott,  114  Cal. 
612. 

Colorado. — Salazar  v.  Taylor,  18  Colo.  538. 

Georgia.  —  Mallard  v.  Moody,  105  Ga.  400. 

Illinois.  —  Ennisz/.  Pullman  Palace-Car  Co., 
165  III.  161 ;  Nielsen  v.  U.  S.  Rolling  Slock  Co., 
37  III.  App.  283. 

Kentucky.  —  Newton  v.  Field,  98  Ky.  186. 

Louisiana.  —  Gray  v.  Lonsdale,  10  La.  Ann. 
749- 

Minnesota.  —  Cable  v.  Foley,  45  Minn,  421. 

Montana.  —  Ramsdell  v.  Clark  20  Mont.  103. 

New  York.  —  Danziger  v.  Hoyt,  120  N.  Y. 
igo;  Matter  of  Waite,  43  N.  Y.  App.  Div.  296. 

Pennsylvania .  — Crawford  v.  Forest  Oil  Co., 
189  Pa.  St.  415. 

South  Carolina.  — Dobbin  v.  Perry,  1  Rich. 
L.  (S.  Car.)  32. 

Texas.  —  Dennis  v.  Sanger,  15  Tex.  Civ. 
App.  411- 

See  the  title  Receipts. 

2.  Not  Conclusive  —  United  States.  — ■  Maze  v. 
Miller,  1  Wash.  (U.  S.)  328,  16  Fed.  Cas.  No. 
9,362:  Shaw  v.  Thompson,  Olc.  Adm.  144,  21 
Fed.  Cas.  No.  12,726. 

Alabama.  —  Kirksey  v.  Rales,  I  Ala.  303; 
Pellus  v.  Roberts,  6  Ala.  811;  McKeagg  v. 
Collehan,  13  Ala.  828;  Driver  v.  Hudspeth,  16 
Ala.  348;  Cowan  v.  Sapp,  74  Ala.  44. 

Arkansas.  —  Trowbridge  v.  Sanger,  4  Ark. 
179;  Humphries  v.  McCraw,  5  Ark.  61. 

California.  —  Hawley  v.  Bader,  15  Cal.  45. 

Connecticut.  — ■  Bishop  v.  Perkins,  ig  Conn. 
300. 

Delaware.  —  Cannon  v.  Kinney,  3  Harr. 
(Del.)  317. 

Georgia.  — Gilmer  v.  Cameron,  Ga.  Dec.  (pt. 
i.)  142;  King  v.  Mitchell,  30  Ga.  164;  Dunagan 
v.  Dunagan,  38  Ga.  554;  Bigham  v.  Coleman, 

71  Ga.  176. 

Illinois.  —  White  v.  Merrell,  32  111.  511 ;  Ditch 
v.  Vollhardt,  82  111.  134;  O'Bannon  v.  Vigus, 
32  III.  App.  473. 

Indiana.  —  Pribble  v.  Kent,  10  Ind.  325,  71 
Am.  Dec.  327;  Henry  v.  Henry,  11  Ind.  236,  71 
Am.  Dec.  354;  Moore  v.  Korty,  11  Ind.  341; 
Krutz  v.  Craig  53  Ind.  561;  Lash  v.  Rendell, 

72  Ind.  475;  Candy  v.  Hanmore,  76  Ind.  125; 
Ferguson  v.  State,  90  Ind.  38;  Flood  v.  Joyner, 
96  Ind.  459;  Adams  v.  Davis,  109  Ind.  10; 
Miller  v.  Eldridge,  126  Ind.  461. 

Iowa.  —  Shropshire  v.  Long,  68  Iowa  537. 

Kansas.  —  Stout  v.  Hyatt,  13  Kan.  243;  Elli- 
cott  v.  Barnes,  31  Kan.  170;  St.  Louis,  etc.,  R. 
Co.  v.  Davis,  35  Kan.  464. 

Kentucky.  —  Knox  v.  Barbee,  3  Bibb  (Ky.) 
526;  Hitt  v.  Holliday,  2  Litt.  (Ky.)  332;  Cald- 
well v.  Harlan,  3  T.  B.  Mon.  (Ky.)  349 ;  Peddi- 
cord  v.  Hill,  4  T.  B.  Mon.  (Ky.)  370;  Tribble 
v.  Oldham,  5  J.  J.  Marsh.  (Ky.)  137;  Clay  v. 
Clay,  3  Met.  (Ky  )  548. 

Louisiana.  —  Clamagaran  v.  Sacerdolte,  8 
Mart.  N.  S.  (La.)  542;  Copley  v.  Benton,  2  La. 
Ann.  590;  Bass  v.  Balph,  5  La.  Ann.  235;  Roy 
v.  Gorton,  6  La.  Ann.  203;  Draughan  v. 
White,  21  La.  Ann.  175;  Porter  v.  Brown,  21 
La.  Ann.  532;  Borden  v.  Hope,  21  La.  Ann. 
58i. 


so  acknowledged,1  but  are  not  conclu- 
evidence.8 

Maine.  —  Rollins  v.  Dyer,  16  Me.  475;  Rich- 
ardson v.  Beede.  43  Me.  161 ;  Duncan  v.  Grant, 
87  Me.  429. 

Maryland.  —  Robinettf.  Wilson,  8  Gill  (Md.) 
179;  Shepherd  v.  Bevin,  g  Gill  (Md.)  32;  Hell- 
wig  v.  Benzinger,  (Md.  1891)  22  All.  Rep.  265. 

Massachusetts. — Stackpole  v.  Arnold,  11 
Mass.  27,  6  Am.  Dec.  150;  Geriish  v.  Wash- 
burn, g  Pick.  (Mass.)  338;  Badger  v.  Jones,  12 
Pick.  (Mass.)  371. 

Minnesota.  —  Morris  v.  St.  Paul,  etc.,  R.  Co., 
21  Minn,  gi;  Burke  v.  Ray,  40  Minn.  34; 
Llsbarg  v.  Myrman,  41  Minn.  541. 

Missouri.  —  Huston  v.  Bccknell,  4  Mo.  3g; 
Steamboat  Charlotte  v.  Hammond,  g  Mo.  59, 
43  Am.  Dec.  536;  Gibson  v.  Hanna,  12  Mo. 
162;  Weaiherford  v.  Farrar,  18  Mo.  474;  Car- 
penter v.  Jamison,  75  Mo.  285;  Cole  County  v. 
Dallmeyer,  ior  Mo.  57;  State  v.  Cummis key, 
34  Mo.  App.  189. 

Nebraska.  —  National  L.  Ins.  Co.  v.  Goble, 
51  Neb.  5. 

New  Hampshire.  —  Ryan  v.  Rand,  26  N.  H. 
12;  Burnham  v.  Ayer,  35  N.  H.  351. 

Arew  ferscy.  —  Elwell  v.  Lesley,  7  N.  J.  L. 
349;  Cole  v.  Taylor,  22  N.  J.  L.  59:  Bird  v. 
Davis,  14  N.  J.  Eq.  467;  Freeholders  v.  Thomas, 
20  N.  J.  Eq.  39;  Wildrick  v.  Swain,  34  N.  J. 
Eq.  167;  Swain  v.  Frazier,  35  N.  J.  Eq.  326; 
Kenny  v.  Kane,  50  N.  J.  L.  562. 

New  York.  —  Murray  v.  Gouverneur,  2 
Johns.  Cas.  (N.  Y.)  438,  1  Am.  Dec.  177;  John- 
son v.  Weed,  9  Johns.  (N.  Y.)  310,  6  Am.  Dec. 
279;  South  wick  v.  Hayden,  7  Cow.  (N.  Y.)334; 
Van  Rensselaer  v.  Morris,  1  Paige  (N.  Y.)  13; 
Patterson  v.  Ackerson,  2  Edw.  (N.  Y.)  427; 
Batile  v.  Rochester  Cily  Bank,  3  N.  Y. 
88;  White  v.  Parker.  8  Barb.  (N.  Y.)  48;  Hous- 
ton v.  Shindler,  11  Barb.  (N.  Y.)  36;  Colburn 
v.  Lansing,  46  Barb.  (N.  Y.)  37;  Buswell  v. 
Poineer,  37  N.  Y.  312,  35  How.  Pr.  IN.  Y.)  447, 
4  Abb.  Pr.  N.  S.  (N.  Y  )  244;  Green  v.  Rochester 
Iron  Mfg.  Co.,  1  Thomp.  &  C.  (N.  Y.)  5; 
Downing  v.  Smith,  4  Redf.  (N.  Y.)  310;  Mose! 
v.  William  H.  Frank  Brewing  Co.,  2  N.  Y. 
App.  Div.  93;  Harmon  v.  Gallagher,  (N.  Y. 
City  Ct.  Gen.  T.)  19  Misc.  (N.  Y.)  347 

North  Carolina.  —  Lowe  v.  Wealherley,  4 
Dev.  &  B.  L.  (20  N.  Car.)  212;  Chunn  v.  Mc- 
Carson,  2  Dev.  Eq.  (17  N.  Car.)  73;  Hill  v. 
Robison,  3  Jones  L.  (48  N.  Car.)  501;  Wilson 
v.  Derr,  69  N.  Car.  137;  Overby  v.  Fayetteville 
Bldg..  etc.,  Assoc.,  81  N.  Car.  56;  Harper  v. 
Dail,  92  N.  Car.  394. 

Pennsylvania.  —  Pleasants  v.  Pemberton,  I 
Yeates  (Pa.)  202;  Jones  v.  Patterson,  1  W.  & 
S.  (Pa.)  321;  Bell  v.  Bell,  12  Pa.  St.  235;  Bat- 
dorf  v.  Albert,  59  Pa.  St.  59;  Shoemaker  v. 
Stiles,  102  Pa.  St.  549;  Jessop  r.  Ivory,  172 
Pa.  St.  44,  37  W.  N.  C.  (Pa.)  265;  In  re 
Rhoads,  189  Pa.  St  460. 

South  Carolina.  —  Miller  v  Alexander,  I 
Hill  Eq.  (S.  Car.)  25;  Pinrhback  v.  M'Craven, 
1  Hill  Eq.  (S.  Car.)  307;  Cozens  v.  Pooser,  1 
Spears  L.  (S.  Car.)  325:  Healh  v.  Steele,  9  S. 
Car.  86;  Moffatt  v.  Hardin,  22  S.  Car.  9; 
Bowen  v.  Humphreys,  24  S.  Car.  452,  Catoe 
v.  Catoe,  32  S.  Car.  595 

Tennessee.  — Jones  v.  Ward,  10  Yerg.  (Tenn.) 
160;  Kirkpatrick  v.  Smith,  10  Humph.  (Tenn.) 
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(2)  Indorsements  of  Credits  on  Notes,  Bills,  Bonds,  Etc.  —  Indorsements  of 
credits  on  notes,  bills,  bonds,  or  other  written  evidences  of  indebtedness,  if 
proved  to  have  been  made  by  the  creditor  or  by  his  authority,  are,  of  course, 
admissible  as  evidence  against  the  creditor  as  admissions  by  him  that  the 
payments  so  credited  were  made.1  It  has  been  held  that  such  indorsements 
of  credit  are  not  evidence  of  the  payment  of  the  amounts  so  indorsed  without 
proof  that  the  indorsements  were  made  by  the  party  holding  and  controlling 
the  note,  etc.,  or  by  his  authority,  as  they  may  have  been  surreptitiously 
placed  upon  the  note  without  his  authority ;  2  but  the  general  doctrine  is  that 
an  indorsement  of  a  credit  on  a  bill,  note,  bond,  or  other  written  evidence  of 
indebtedness  is  evidence  of  payment  in  favor  of  the  debtor,  without  showing 
by  whom  the  indorsement  was  made.3 

Indorsements  of  Credits  Are  Prima  Facie  Evidence  in  favor  of  the  debtor  of  the  fact 
of  the  payment.4  But  if  the  written  evidence  of  indebtedness  has  been  in  the 
possession  of  the  debtor,  the  presumption  of  payment  from  an  indorsement 
of  credit  thereon  does  not  arise  without  proof  that  such  indorsement  was  in 
the  handwriting  of  the  creditor,  or  not  in  the  handwriting  of  the  debtor.5 
The  fact  that  the  indorsement  has  been  canceled  or  that  an  attempt  has  been 
made  to  erase  it  does  not  affect  its  value  as  evidence  in  favor  of  the  debtor.* 

Conclusiveness  of  Indorsements  of  Credits.  —  Indorsements  of  credits  on  written 
instruments  are  not  conclusive  in  favor  of  the  debtor,  but  may  be  contradicted 
even  by  parol  evidence,7  and  if  made  by  mistake,  or  where  the  debtor  is  not 


Shubert,  2 


342; 
Civ. 
App. 

308; 


188;  Mt.  Olivet  Cemetery  Co. 
Head  (Term.)  116. 

Texas. — Swann  v.  Muschke,  4?  Tex. 
Texas,  etc.,  R.  Co.  v.  Burke,  1  Tex.  App. 
Cas  ,  §  945:  Haymond  v.  Friberg,  1  Tex. 
Civ.  Cas.,  §  1047. 

Vermont.  —  Giddings  v.  Munson,  4  Vt. 
Hitt  v.  Slocum.  37  Vt.  524. 

See  also  the  title  Receipts. 

1.  Indorsements  of  Credits.  —  Henderson  v. 
Reeves,  6  Blackf.  (Ind.)  101;  Sovvles  v.  Butler, 
71  Vt.  271.  See  also  Flint  v.  Flint,  6  Allen 
(Mass.)  34,  83  Am.  Dec.  615. 

An  indorsement,  "  Received  on  the  within 
50,"  has  been  held  too  indefinite  to  entitle  the 
debtor  to  a  credit.  Gilpatrick  v.  Foster,  12 
HI.  355- 

An  indorsement  on  a  note,  "  Received  a 
deed  for  three  hundred  and  eleven  and  thirty- 
three  one-hundredths  acres  of  land,"  does  not 
show  a  payment  of  the  note.  Pool  v.  Davis, 
135  Ind.  323. 

An  indorsement  of  payment  of  interest  "  to  " 
a  certain  date  does  not  include  interest  for  the 
dav  specified.    Stearns  v.  Sweet,  78  111.  446. 

Two  Credits  for  the  Same  Amount  indorsed  on 
a  nole  have  been  held  to  entitle  the  debtor  to 
a  credit  for  both  sums.  Mayer  v.  Schlamp, 
(Ky.  1895)  32  S.  W.  Rep.  399. 

Offer  in  Evidence.  —  Where  a  note  is  put  in 
evidence  the  credits  indorsed  on  it  are  also  in 
evidence  without  being  formally  read.  Long 
v.  Kingdon,  25  111.  66.  See  also  Harrell  v. 
Durrance,  9  Fla.  490.  Compare  Turrell  v. 
Morgan,  7  Minn.  368,  82  Am.  Dec.  101, 

"  Paid,"  Marked  on  a  Telegraphic  Message,  is 
evidence  of  payment.  Conyers  v.  Postal  Tel. 
Cable  Co.,  92  Ga.  619,  44  Am.  St.  Rep.  100. 

2.  Ray  v.  Bell,  24  111.  444. 

3.  Clark  v.  Simmons,  4  Port.  (Ala.)  14; 
Brown  v.  Gooden,  16  Ind.  444;  Phelps  v.  Tpy- 
lor,  4  T.  B.  Mon.  (Ky.)  171 ;  Mims  v.  Morrison, 
5  La.  Ann.  650;  Norcross  v.  Theurer,  3  Rob. 
(La.)  375.    See  also  Long  v.  Kingdon,  25  III. 


66;  Morris  v.  Morris,  5  Mich.  171;  Humphrey 
v.  Sweeting,  92  Hun  (N.  Y.)  447. 

A  credit  on  a  note,  though  in  the  maker  s 
handwriting,  will  be  presumed  to  have  been 
made  with  the  holder's  consent.  Mims  v. 
Morrison,  5  La.  Ann.  650. 

4.  Indorsements  Prima  Facie  Proof.  —  Clark  ». 
Simmons,  4  Port.  (Ala.)  14;  Harrell  v.  Dur- 
rance, 9  Fla.  490;  Greenough  v.  Taylor,  17  111. 
602;  Chamberlain  v.  Chamberlain,  116  111.  480; 
Giddings  v.  McCumber,  51  111.  App.  373;  Car- 
son v.  Duncan,  1  Greene  (Iowa)  466;  Norcross 
v.  Theurer,  3  Rob.  (La.)  375;  Smith  v.  Zim- 
merman, 51  Mo.  App.  519. 

Indorsement  of  Credit  on  Note  in  Pencil.  — 
Greenough  v.  Taylor,  17  111.  602. 

5.  Chamberlain  v.  Chambeilain,  116  111.  480; 
Erhart  v.  Dietrich,  118  Mo.  418,  in  which  latter 
case  this  rule  was  applied  where  a  son  obtained 
possession  of  a  note  executed  by  him  to  his 
father,  who  at  the  time  of  his  death  was  living 
with  the  son. 

6.  Canceled  Indorsements. —  Clark  v.  Sim- 
mons, 4  Port.  (Ala.)  14;  Giddings  v.  McCum- 
ber, 51  111.  App.  373 

Credits  indorsed  on  a  note  and  erased 
should  be  fully  explained  by  the  creditor  to 
deprive  the  debtor  of  the  benefit  thereof. 
Carson  v.  Duncan,  1  Greene  (Iowa)  466. 

In  International  Bank  v.  Bowen,  80  111.  541, 
however,  when  the  word  "  paid  "  stamped  on 
a  note  was  canceled  by  a  pen  mark,  it  was 
held  that  it  would  be  presumed  that  the  note 
was  stamped  "  paid  "  by  mistake. 

7.  Not  Conclusive  —  Illinois. — Gilpatrick  v. 
Foster,  12  111.  355;  Chamberlin  -•.  White,  79 
111.  549;  Richardson  v.  Hadsall,  106  111.  476; 
Chamberlain  v.  Chamberlain,  116  111.  480. 

Kentiickv.  —  Baugh    v.   Brassfield,   5  J.  J. 
Marsh.  (Ky.)  78. 
Afaine.  —  Dodge  v.  Greeley,  31  Me.  343. 
Massachusetts .  —  Kingman    v.    Tirrell,  II 
Allen  (Mass.)  97. 

Michigan. — Rawlings  v.  Fisher,  noMich.  19. 
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entitled  thereto,  may  be  erased  or  canceled  by  the  creditor.1 

Payments  Not  Evidenced  by  Indorsements.  —  Where  there  are  indorsements  of 
credits  upon  a  note  or  other  written  evidence  of  indebtedness,  other  and  differ- 
ent payments  may,  of  course,  also  be  proved.* 

(3)  Recitals  in  Deeds,  Etc.  —  These  matters  will  be  found  discussed  else- 
where in  this  work.3 

(4)  Returned  Checks,  Etc.,  and  Stubs.  — The  possession  by  a  debtor  of  his 
returned  check  drawn  to  the  order  of  the  creditor  and  indorsed  by  him  is  evi- 
dence that  the  amount  of  the  check  was  paid  to  the  creditor.'1  If,  however, 
the  check  was  not  indorsed  by  the  creditor,  as  where  it  was  drawn  payable  to 
the  creditor  or  bearer,  it  affords  no  evidence  of  payment  to  the  creditor. 8  So 
bills,  notes,  etc.,  signed  by  the  debtor,  payable  to  the  creditor  and  in  the 
possession  of  the  debtor,  without  proof  that  such  notes  have  been  in  the  pos- 
session of  the  creditor,  are  not  evidence  that  the  amount  of  the  notes,  etc., 
had  been  paid  by  the  debtor  to  the  creditor  upon  another  account.6  The 
possession  by  the  debtor  of  an  order  drawn  on  him  by  the  creditor  in  favor 
of  a  third  person  is  evidence  of  the  payment  of  the  amount  of  the  order  to 
such  third  person.7 

"Check  in  Full."  —  A  check  purporting  to  be  in  full  of  all  demands  on  the 
part  of  the  payee  is  in  the  nature  of  a  receipt,  and,  though  prima  facie 
proof  of  settlement  to  date,  is  not  conclusive  in  favor  of  the  debtor.8 

Check  stubs,  on  which  are  written  memoranda  as  to  the  payee  and  the 
amount  of  the  checks,  are  not,  it  seems,  admissible  as  book  accounts  to  show 
the  payments.9 

/.  Evidence  of  Financial  Condition  of  Parties  —  (1)  Of  Creditor. 

—  The  fact  that  for  a  long  time  after  the  maturity  of  the  indebtedness  the 
creditor  was  in  financial  straits,  rendering  the  collection  of  the  indebtedness 
in  question  necessary  for  him,  has  been  held  admissible  in  evidence  to  prove 

Minnesota.  —  Sears  v.  Wempner,  27  Minn.  Kentucky.  —  Read  v.  Dickerson,  9  Ky.  L, 

351.  Rep.  534. 

New  Yoik.  —  Scott  v.  Betts,  Hill  &  D.  Supp.  Louisiana.  —  Joublanc  v.  Delacroix,  5  Mart. 

(N.  Y.)  363.     .  (La.)  477- 

North  Carolina.  —  Jones  v.  Bobbitt,  go  N.  Missouri.  —  Ferneau  v.   Whitford,  39  Mo. 

Car.  391.  App.  311. 

South    Carolina.  —  Moore    v.    Edwards,    I  Nebraska. —  Peavy  v.  Hovey,  16  Neb.  416; 

Bailey  L.  (S.  Car.)  23.  Richards  v.  Hatfield,  40  Neb.  879. 

Vermont.  —  McDaniels  v.  Lapham,  21  Vt.  Pennsylvania.  —  Murphy  v.   Richardson,  33 

222.  Pa.  St.  235;  Union  Canal  Co.  v.  Loyd,  4  W. 

Compare  Herd  v.  Bissel,  1  Root  (Conn.)  260:  &  S.  (Pa.)  393;  Brown  v.  Burr,  160  Pa.  St.  45S. 

Keys  7-.  Bald  win,  9  Ohio  Dec.  (Reprint)  737,  17  Tennessee.  —  Pickle  v.  Muse,  88  Tenn.  380, 

Cine.  L.  Bui.  113.  17  Am.  St.  Rep.  900. 

Indorsement  by  Attorney  of  Creditor  Without  Texas.  —  Stevens  v.  Gainesville  Nat.  Bank, 

Authority.  —  Gould  v.  Tatum,  21  Ark.  329.  62  Tex.  499. 

1.  Tubb  v.  Madding,  Minor  (Ala.)  129;  See  also  Parker  v.  Sanborn,  7  Gray  (Mass.) 
Burtch  v.  Dent,  13  Ind.  542;  Coggins  v.  Stock-  191.  Compare  Simmons  v.  Thornton,  ill  Ga. 
ard,  64  Miss.  301;  Kimball  v.  Lamson,  2  Vt.  239. 

138.  5.  Lowe  v.  McClery,  3  Cranch  (C.  C.)  254: 

Alteration  of  Indorsement  of  Credit  as  Forgery.  Crain  v.  Barnes,  1  Md.  Ch.  151;  Matter  of 

—  Keijg  v.  State,  10  Ohio  75.  Bennett,  52  Mich.  415;  Patton  v.  Ash,  7  S.  & 

2.  Barnes  v.  Green,  (Ky.  1889)  12  S.  W.  Rep.  R.  (Pa.)  116;  Pickle  v.  Muse,  SS  Tenn.  380,  17 
277;  Witt  v.  Moberley,  (Ky.  1897)  42  S.  W.  Am.  St.  Rep.  900.  See  also  Lamb  v.  Ward, 
Rep.  338.  114  N.  Car.  255. 

Indorsement  and  Receipt  Held  by  Debtor  for  6.  Hart  v.  Kendall,  82  Ala.  144;  Lamb  v. 

Same    Amount.  —  Doty    v.    Janes,    28    Wis.  Ward,  114  N.  Car.  255. 

3i"3-  7.  McFall  v.  Dempsey,  43  Mo.  App.  369. 

3.  See  the  title  Recitals.  Also  the  titles  8.  Check  "  in  Full." — "Greer  v.  Laws,  56  Ark. 
Consideration,  vol.  6,  p.  778;  Estoppel,  vol.  37;  Krauser  v.  McCurdy,  174  Pa.  St.  174; 
11,  p.  400;  Insurance,  vol.  16,  p.  960.  Price  v.  Worden,  1  Lack.  Leg.  N.  (Pa.)  391. 

4.  Returned  Checks  —  England.  —  Thompson  9.  Check  Stubs.  —  Wilson  v.  Goodin,  Wright 
v.  Pitman,  1  F.  &  F.  339;  Mountford  v.  Harper,  (Ohio)  219;  Walts  v.  Shewell,  31  Ohio  St.  331. 
16  M.  &  W.  825;  Boswell  v.  Smith,  6  C.  &  P.  See  also  Lowe  v.  McClery,  3  Cranch  (C.  C.) 
60,  25  E.  C.  L.  282.  254.     Compare  Fulkerson  v.  Long,  63  Mo.  App. 

Iowa.  —  Miller  v.  Brown,  82  Iowa  79.  268. 
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payment  to  him.1  So  the  fact  that  the  creditor  was  without  funds  prior  to 
the  time  of  the  alleged  payment  by  the  debtor,  and  after  such  alleged  pay- 
ment was  possessed  of  funds,  has  been  held  admissible  to  prove  payment.'5 

(2)  Of  Debtor.  —  Evidence  that  the  debtor  was,  after  the  maturity  of  his 
indebtedness,  in  good  financial  condition  and  correspondingly  able  to  pay  his 
indebtedness  when  called  upon  has  been  held  to  be  inadmissible  to  prove 
payment,  as  that  fact  might  have  furnished  the  very  reason  operating  on  the 
creditor's  mind  to  allow  the  indebtedness  to  remain  uncollected.3  So  it  has 
been  held  that  the  insolvency  of  a  debtor  is  inadmissible  in  evidence  to  show 
nonpayment  of  a  specific  indebtedness.'*  It  is  held,  however,  by  the  weight 
of  authority,  especially  where  the  question  of  payment  relates  to  a  remote 
period  rendering  it  difficult  to  apply  other  than  circumstantial  evidence  of 
such  payment,  that  evidence  of  the  possession  by  the  debtor  of  means 
whereby  he  could  have  paid  the  debt  5  or  of  his  want  of  means  rendering  it 
impossible  for  him  to  do  so  6  is  admissible  in  evidence  upon  the  question  of 
payment. 

g.  Habit  of  Debtor  with  Regard  to  Payment  of  His  Debts.  —  To 
prove  or  disprove  the  payment  of  a  debt,  evidence  is  inadmissible,  as  a  gen- 
eral rule,  to  show  that  the  debtor  is  usually  prompt  and  punctual  in  the  pay- 
ment of  his  debts,  or  the  reverse,7  though  it  seems  that  if  the  presumption  of 
payment  from  lapse  of  time  has  arisen,  the  debtor  may  show,  in  order  to 
strengthen  such  presumption,  that  he  is  prompt  in  paying  his  debts.8 

h.  Mistakes  of  Creditor  in  Denying  Other  Payments.  —  In  order 
to  sustain  the  debtor's  claim  of  payment,  evidence  that  in  transactions  with 
other  persons  the  creditor  erroneously  denied  that  payments  had  been  made 
to  him  is  inadmissible.9 


1.  Financial    Embarrassment   of    Creditor.  — 

Matter  of  Looram,  73  Hun  (N.  Y.)  177;  Bean 
v.  Tonnele,  94  N.  Y.  381,  46  Am.  Rep.  153; 
Morrison  v.  Collins,  127  Pa.  St.  28,  14  Am.  St. 
Rep.  827;  Haines's  Appeal,  (Pa.  1886)  2 
Cent.  Rep.  341;  Mertz's  Appeal,  (Pa.  1886)  7 
Atl.  Rep.  187;  Strong  v.  Slicer,  35  Vt.  40;  Stone 
v.  Tupper,  58  Vt.  409, 

2.  Sudden  Acquisition  of  Funds  by  Creditor.  — 
Kolt/.e  v.  Messenbrink,  74  Iowa  242.  See  also 
Whisler  v.  Drake,  35  Iowa  103. 

3.  Good  Financial  Condition  of  Debtor.  —  Xenia 
First  Na(.  Bank  v.  Stewart,  114  U.  S.  224; 
Martin  v.  Shannon,  92  Iowa  374;  Hilion  v. 
Scarborough,  5  Gray  (Mass.)  422,  Veazie  v. 
Hosmer,  11  Gray  (Mass.)  396;  At  wood  v.  Scott, 
99  Mass.  177,  96  Am.  Dec.  728. 

4.  Insolvency  of  Debtor.  —  Xenia  First  Nat. 
Bank  v.  Stewart,  114  U.  S.  224;  Waugh  v. 
Riley,  8  Met.  (Mass.)  290. 

5.  Orr  v.  Jason,  I  111.  App.  439;  Morgan  v. 
Weir,  119  Iud.  178;  Hedge  v.  Talbott,  8  Ind. 
App.  597;  Supreme  Tribe  of  Ben  Hur  v.  Hall, 
24  Ind.  App.  316;  Dishno  v.  Reynolds,  17 
Hun  (N.  Y.)  137;  Matter  of  Looram,  73  Hun 
(N.  Y.)  177;  Bean  v.  Tonnele,  94  N.  Y.  381,  46 
Am.  Rep.  153;  Morrison  v.  Collins.  127  Pa.  St. 
28,  14  Am.  St.  Rep.  S27;  Haines's  Appeal,  (Pa. 
1886)  2  Cent.  Rep.  341;  Merlz's  Appeal,  (Pa. 
1886)  7  Atl.  Rep.  187;  Planters'  Bank  v.  Mas- 
sey,  2  Heisk.  (Tenn.)  360.  See  also  Dovvling 
v.  Dowling,  10  Ir.  C.  L.  236;  Stolp  v.  Blair,  6S 
111.  541;  Beckley  v.  Jarvis,  55  Vt.  348.  Com- 
pare Reynall  v.  Harrison,  (Supm.  Ct.  Gen.  T.) 
5  N.  Y.  St.  Rep.  450;  Daby  v.  Ericsson,  45  N. 
Y.  786;  Rosencrance  v.  Johnson,  191  Pa.  St. 
520;  Rogers  v.  Burns,  27  Pa.  St.  525. 

Where  the  Creditor  Introduces  Evidence  of  the 
Debtor's  Want  of  Means  to  have  enabled  him 


to  pay  the  debt,  the  debtor  may  undoubtedly 
show  his  possession  of  means.  Phillips  v. 
Lewis,  12  N.  Y.  App.  Div.  460. 

Proof  of  Reputation  of  Solvency  or  Insolvency  t  f 
a  person  is  no  evidence  of  payment  or  non- 
payment of  a  certain  debt  by  him.  Holten  v. 
Lake  County,  55  Ind.  194. 

Quantum  of  Proof.  —  The  single  fact  of  the 
debtor's  ability  to  pay  is  not  of  itself  sufficieni 
to  prove  payment.  Morrison  v.  Collins,  127 
Pa.  St.  2S,  14  Am.  St.  Rep.  827. 

6.  Hedge  v.  Talbott,  8  Ind.  App.  597.  See 
also  Vogt  v.  Butler,  105  Mo.  479. 

Where  the  debtor  himself  testifies  to  a  pay- 
ment from  money  which  he  claims  to  have 
borrowed  from  a  third  person,  evidence  to 
prove  that  he  did  not  have  the  money  claimed 
to  h  ive  been  so  borrowed  is  admissible  lo 
rebut  payment.  Turrentine  v.  Grigsby.  118 
Ala.  380. 

7.  Habit  of  Debtor  with  Regard  to  Payment  of 
Debt.  —  Parker  v.  Parker,  52  111.  App.  333; 
Fletcher  v.  Dulaney,  I  Indian  Ter.  674;  Martin 
v.  Shannon,  92  Iowa  374;  Abercrombie  v.  Shel- 
don, 8  Allen  (Mass.)  532 ;  Rosencrance  v.  John- 
son, igt  Pa.  St.  520;  Strong  v.  Slicer,  35  Vt. 
40.  Compare  Waugh  v.  Riley,  8  Met.  (Mass.) 
290;  Orr  u.  Jason,  1  111.  App.  439.  wherein  it 
was  held,  on  the  issue  whether  a  deceased 
party  had  paid  a  debt,  that  evidence  that  he 
was  prompt  in  the  payment  of  debts  was  ad- 
missible as  showing  his  ability  to  pay. 

Where  the  question  is  with  regard  to  pay- 
ment for  labor  performed,  evidence  that  other 
laborers  employed  on  the  same  work,  at  the 
same  time,  were  paid  is  inadmissible.  Filer 
v.  Peebles,  8  N.  H.  226. 

8.  Parker  v.  Parker,  52  111.  App.  333. 

9.  Denial  of  Other  Payments.  —  Shockley  v. 
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1.  Habit  of  Creditor  with  Regard  to  Collection  of  His  Claims. 
—  It  has  been  held  that  evidence  that  the  creditor  is  in  the  habit  of  collecting 
promptly  all  indebtedness  due  to  him  is  inadmissible  to  support  a  claim  of 
payment,1  though,  in  Tennessee  such  evidence,  together  with  the  lapse  of  time, 
has  been  held  to  be  admissible  to  raise  a  presumption  of  payment. '* 

2.  Burden  of  Proof.  —  The  general  rule  is  well  settled  that  payment  is  an 
affirmative  defense  and  will  not,  in  the  first  instance,  be  presumed,  but  after 
the  antecedent  existence  of  the  indebtedness  has  been  proved  by  the  creditor, 
the  burden  of  proving  its  discharge  by  payment  is  upon  the  debtor  or  person 
alleging  the  payment.3 


Van  Eaton,  81  Iowa  417;  Bradley  v.  Freed, 
(Tenn.  Ch.  1898)  51  S.  W.  Rep.  124. 

So  evidence  that  in  other  instances  the 
creditor  had  attempted  to  assert  unjust  claims 
is  inadmissible.  Young  v.  Doherty,  183  Pa. 
St.  179- 

1.  Young  v.  Doherty,  183  Pa.  St.  179. 

2.  Husky  v.  Maples,  2  Coldw.  (Tenn.)  25,  88 
Am.  Dec.  588;  Leiper  v.  Erwin,  5  Yerg. 
(Tenn.)  97. 

3.  Burden  Proving  Payment  on  Debtor —  United 

Stales. — Simonton  v.  Winter,  5  Pet.  (U.S.) 
141;  Camden  v.  Stuart,  144  U.  S.  104;  The  J. 
D.  Peters,  78  Fed.  Rep.  368.  Compare  Doe 
v.  Northwestern  Coal,  etc.,  Co.,  78  Fed.  Rep. 
62;  Peck  v.  Elliott,  47  U.  S.  App.  605,  79  Fed. 
Rep.  10. 

Alabama.  —  Edmonds  v.  Edmonds,  1  Ala. 
401;  Collins  v.  Boyd,  14  Ala.  505;  Johnson  v. 
Collins,  20  Ala.  435;  McLendon  v.  Hamhlin, 
34  Ala.  86;  Shulman  v.  Brantley,  50  Ala.  81; 
Wolffe  v.  Nail,  62  Ala.  24;  Alabama  Gold  L. 
Ins.  Co.  v.  Sledge,  62  Ala.  566;  Levystein  v. 
Whitman,  59  Ala.  345;  Lehman  v.  McQueen, 
65  Ala.  570;  McWilliams  v.  Phillips,  71  Ala. 
80;  Snodgrass  v.  Caldwell,  90  Ala.  319;  Samp- 
son v.  Fox,  109  Ala.  662,  55  Am.  St.  Rep.  950; 
McCurdy  v.  Middleton,  82  Ala.  131;  Smith  v. 
Collins,  94  Ala.  394;  McCalley  v.  Otey,  99  Ala. 
584,  42  Am.  St.  Rep.  87;  Pearce  v.  Walker,  103 
Ala.  250;  Tuirentine  v.  Grigsby,  118  Ala.  380. 
Compare  McDonald  7/.  McDonald.  92  Ala.  537. 

Arkansas.  —  Pelham  v.  Moreland,  11  Ark. 
442;  Whiting  v.  Beebe,  12  Ark.  421;  Wheat  v. 
Moss.  16  Ark.  243;  Hays  v.  Dickey,  67  Ark. 
169. 

California.  —  Fisk  v.  Casey,  119  Cal.  643. 
Compare  Farmers',  etc.,  Sav.  Bank  v.  Christ- 
ensen,  51  Cal.  571. 

Colorado. — Thomas  v.  Carey,  26  Colo.  485; 
Lovelock  v.  Gregg,  14  Colo  53;  Perot  v. 
Cooper,  17  Colo.  80,  31  Am.  St.  Rep.  258; 
Denver,  etc.,  R.  Co.  v.  Wilson,  4  Colo.  App. 
355;  Wallace  v.  Axtell,  5  Colo.  App.  432. 

Dakota. — Star  Wagon  Co.  v.  Matthiessen,  3 
Dak.  233. 

Florida.  —  Lakeside  Press,  etc.,  Co.  v.  Camp- 
bell, 39  Fla.  523. 

Georgia.  —  Merchants'  Bank  v.  Rawls,  7  Ga. 
iqi,  50  Am.  Dec.  394;  Murphy  v.  Justices,  11 
Ga.  331;  Tippin  v.  Brockwell,  89  Ga.  467 
Lanier  v.  Huguley,  91  Ga.  791;  Christian  v. 
Bryant,  102  Ga.  561;  Powell  v.  Brunner,  86 
Ga.  531. 

Illinois.  —  Bagley  v.  McClure,  46  111.  381; 
American  v.  Rimpert,  75  111.  228;  Rilter  v. 
Schenk,  101  III.  387:  Douglas  v.  Pfeiffer,  46 
111.  102;  Kent  v.  Mason,  79  111.  540;  Atkinson 
v.  Linden  Steel  Co.,  138  111.  187;  Jacksonville 


Nat.  Bank  v.  Beesley,  159  111.  120;  Waughop 
v.  Bartlelt,  165  111.  124;  Bell  v.  Neidercr,  169 
III.  54;  Miller  v.  Craig,  23  111.  App.  128;  Wit- 
ner  v.  Zeman,  30  111.  App.  195;  Hanke  v.  Co- 
biskey,  57  111.  App.  267;  Schwarze  v.  Green- 
baum,  58  111.  App.  221;  Price  v.  German  Exch. 
Bank,  60  111.  App.  418;  Lawther  v.  Everts,  63 
111.  App.  432;  Schanzenbach  v.  Brough,  58  111. 
App.  526;  Harlev  v.  Harlev,  67  III.  App.  138; 
Rhodes  v.  Ashurst,  176  111.  35 r,  affirming  71 
111.  App.  242. 

Indiana.  —  Clifford  v.  Smith,  4  Ind.  377; 
Godfrey  v.  Crisler,  121  Ind.  203;  Moore  v.  Mc- 
Pheeters,  16  Ind.  App.  696.  Compare  New 
Albany  v.  Endres,  143  Ind.  192. 

Indian  Territory.  —  Barton  v.  Ferguson,  I 
Indian  Ter.  263. 

Kansas.  —  Gutterman  v.  Schroeder,  40  Kan. 
507;  Powell  v.  Wallace,  44  Kan.  656;  Anthony 
v.  Mott,  (Kan.  App.  1900)  61  Pac.  Rep.  509. 

Kentucky.  —  Arthur  v.  Dayton,  4  Ky.  L. 
Rep.  831;  Clarkson  v  White,  3  B.  Mon.  (Ky.) 
376;  Powell  v.  Swan,  5  Dana  (Ky.)  1;  Getnert 
Bros.  Lumber  Co.  v.  Rapier,  (Ky.  1896)  37  S. 
W.  Rep.  261,  18  Ky.  L.  Rep.  536.  _ 

Louisiana.  —  Moreira's  Succession,   16  La. 
Ann,  368;  Irwin  v.  Gernon,  18  La.  Ann.  228. 
Maine.  —  Wilherell  v.  Swan,  32  Me.  247. 
Maryland.  —  Brown  v.  White,  (Md.  1893)  27 
Atl.  Rep.  315. 

Massachusetts. —  Burnham  v.  Allen,  1  Gray 
(Mass.)  496;  McGregory  v.  Prescolt,  5  Cush. 
(Mass.)  67;  Jewet  v.  Draper,  6  Allen  (Mass,) 
434;  Altleborough  v.  Middleborough,  10  Pick. 
(Mass.)  378. 

Michigan.  —  Adams  v.  Field,  25  Mich.  16; 
McCabe  v.  Shaver,  69  Mich.  25;  Atwood  v. 
Cornwall,  25  Mich.  142;  Matter  of  Bennett,  52 
Mich.  415;  Baldwin  v.  Clock,  68  Mich.  201; 
Hood  v.  Olin,  80  Mich.  296;  Coon  v.  Bouch- 
ard, 74  Mich.  486;  Liesemer  v.  Burg.  106  Mich. 
124.  Compare  Bailey  v.  Gould.  Walk.  (Mich.) 
478;  Martin  v.  McReynolds,  6  Mich.  70. 

Missouri.  — Carder  v.  Primm,  47  Mo.  App. 
301;  Yarnell  v.  Anderson,  14  Mo.  619;  John 
Hutchinson  Mfg.  Co.  v.  Henry,  44  Mo.  App. 
263;  Griffith  v.  Creighton,  61  Mo.  App.  1.  1 
Mo.  App.  Rep.  295;  Diel  v.  Stegner.  56  Mo. 
Apo.  535;  State  v.  Richardson,  29  Mo.  App. 
595";  Oil-Well  Supply  Co.  v.  Wolfe,  127  Mo. 
616.  Compare  Albers  v.  Commercial  Bank,  85 
Mo.  173,  55  Am.  Rep.  355- 

Nebraska.  —  Magenau  v.  Bell,  14  Neb.  7; 
Tootle  v.  Maben,  21  Neb.  617;  Van  Buskirk  v. 
Chandler,  18  Neb.  584;  Lamb  v.  Thompson, 
31  Neb.  448;  German  v.  Boslough,  28  Neb. 
33;  Curtis  v.  Perry,  33  Neb.  519;  Ashland 
Land,  etc.,  Co.  v.  May,  51  Neb.  474. 

New  Hampshire. —  Exeter  Bank  v.  Rogers 
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Eemoval  of  Bar  of  Limitation  of  Actions.  —  Where  a  part  payment  is  relied  on  as 
a  removal  of  the  bar  of  the  statute  of  limitations,  the  burden  is  upon  the 
creditor  to  show  such  payment.1 

Effect  of  Negativing  Payment  in  Pleading.  — ■  Irrespective  of  the  question  whether 
the  plaintiff  is  required  to  allege  nonpayment  in  his  complaint,2  the  fact  that 
he  alleges  nonpayment  does  not  cast  upon  him  the  necessity  of  proving 
nonpayment.3 

3.  Presumptions  with  Regard  to  Payment  —  a.  Presumption  of  Nonpay- 
ment. —  Where  a  bill,  note,  bond,  or  other  written  evidence  of  indebtedness 
is  in  the  hands  of  the  payee  or  obligee,  the  presumption  arises  that  the 
indebtedness  evidenced  thereby  has  not  been  paid,4  and  it  has  been  held  that 


6  N.  H.  142;  Buzzell  v.  Snell,25  N.  H.  474; 
Kendall  v.  Brownson,  47  N.  H.  186;  Smith  v. 
Lewiston  Steam  Mill,  66  N.  H.  613. 

New  Jersey.  —  Smith  v.  Burnet,  17  N.  J.  Eq. 
40;  McKinney  v.  Slack,  19  N.  J.  Eq.  164; 
Morgan  v.  Morgan,  48  N.  J.  Eq.  399;  Van 
Horn  v.  Van  Horn,  (N.  J.  1890)  20  Atl.  Rep. 
826. 

New  York.  —  Hussey  v.  Culver,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  466;  Claflin  v.  New 
York  Standard  Watch  Co.,  (C.  PI.  Gen.  T.)  7 
Misc.  (N.  Y.)  668;  Taber  v.  Erie  County, 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp.  211;  Riche 
v.  Martin,  (N.  Y.  City  Ct.  Gen.  T.)  17  N.  Y. 
Supp.  723;  Wager  v.  Parmenter,  8  N.  Y. 
Wkly.  Dig.  146;  Peters  v.  Stewart,  (N.  Y.  City 
Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  8;  Crow  v.  Glea- 
son,  (Supm.  Ct.  Gen.  T.)  20  N.  Y.  Supp.  590, 
65  Hun  (N.  Y.)  625;  Frindel  v.  Schaikewitz,  1 
N.  Y.  App.  Div.  214.  Compare  Cochran  v. 
Reich,  91  Hun  (N.  Y.)  440;  Wellington  v.  Con- 
tinental Constr.,  etc.,  Co.,  52  Hun(N.  Y.)  408. 

North  Carolina.  —  Zachary  v.  Phillips,  101 
N.  Car.  571;  Mclver  v.  Smith,  118  N.  Car.  73; 
Harmon  v.  Taylor,  98  N.  Car.  341.  Compare 
Knott  v.  Whitfield,  99  N.  Car.  76. 

Ohio. — Carrington  v.  Davis,  Wright  (Ohio) 
735- 

Oregon.  —  Willis  v.  Holmes,  28  Oregon  265. 
Pennsylvania.  —  Morrison  v.  Collins,  127  Pa. 
St.  28,  14  Am.  St.  Rep.  827;  Pool  v.  White, 
175  Pa.  St.  459;  Shrader  v.  U.  S.  Glass  Co., 
179  Pa.  St.  623;  Mitchell  v.  Mitchell,  (Pa.  1886) 
5  Cent.  Rep.  277. 

South  Carolina. — Walker  v.  Berry,  8  Rich. 
L.  (S.  Car.)  33;  Thatcher  v.  Massey,  26  S.  Car. 
155;  Harrell  v.  Parrott.  50  S.  Car.  16. 

South  Dakota.  —  Baker  v.  Baker,  2  S.  Dak. 
261,  39  Am.  St.  Rep.  776. 

Tennessee.  -~  Bass  v.  Shurer,  2  Heisk.(Tenn) 
216;  Ford  v.  Lawrence,  (Tenn.  Ch.  1898)  31  S. 
W.  Rep.  1023. 

Texas.  —  Matossy  v.  Frosh,  9  Tex.  610; 
Henderson  v.  Landa,  79  Tex.  39;  Wright  v. 
Hardie,  88  Tex.  653;  Wilson  v.  Simpson,  80 
Tex.  279;  Cherry  v.  Butler,  4  Tex.  App.  Civ. 
Cas.,  §  271;  Grant  v.  Roberts,  (Tex.  Civ.  App. 
1897)  38  S.  W.  Rep.  650;  Lott  v.  Achilles, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  587; 
Bannister  v.  Wallace,  14  Tex.  Civ.  App.  452. 

Vermont.  —  Terryberry  v.  Woods,  69  Vt.  94. 

West  Virginia.  —  Spence  v.  Smith,  34  W. 
Va.  697. 

Wisconsin.  —  Blewett  v.  Gaynor,  77  Wis.  378. 
Compare  Goff  v.  Stoughton  State  Bank,  78  Wis. 
106. 

See  generally  the  title  Burden  of  Proof, 
vol.  5,  p.  21. 


Where  a  Debt  Is  Payable  in  Instalments,  proof 

of  the  payment  of  the  first  two  instalments 
does  not  cast  on  the  creditor  the  burden  of 
proving  nonpayn  ent  of  the  third  instalment. 
McCurdy  v.  Middleton,  82  Ala.  131. 

In  a  Suit  for  Specific  Performance  of  a  contract 
to  convey  land,  the  burden  of  proving  pay- 
ment of  the  purchase  money  is  on  the  vendee. 
Hill  v.  Cheatham,  129  Mo.  71. 

In  Case  of  a  Conditional  Sale  of  property,  title 
to  remain  in  the  seller  until  the  price  is  paid, 
in  replevin  by  the  seller  to  recover  the  pos- 
session of  the  property  he  is  not  required  to 
show  nonpayment.  Powell  v.  Wallace,  44 
Kan.  656. 

A  Garnishee  admitting  that  indebtedness 
existed  has  the  burden  of  proving  its  payment. 
Willis  v.  Holmes,  28  Oregon  265. 

Order  of  Evidence.  —  The  creditor  may  intro- 
duce evidence  of  nonpayment  in  rebuttal. 
Frindel  v.  Schaikewitz,  1  N.  Y.  App.  Div.  214. 

1.  Limitation  of  Actions.  —  Lemon  v.  Dryden, 
43  Kan.  477:  Kendall  v.  Clarke,  90  Ky.  178. 
And  see  the  title  Limitation  of  Actions,  vol. 
19.  P-  333- 

2.  See  the  title  Payment,  16  Encyc.  of  Pl. 
and  Pr.  176  et  sea. 

3.  Denial  of  Payment  in  Pleadings.  —  Wolffe  v. 
62  Ala.  24;  Melone  v.  Ruffino,  129  Cal. 
Cochran  v.  Reich,  91  Hun  (N.  Y.)  440.  25 
Pro.  (N.  Y.)  147,  2  N.  Y.  Annot.  Cas.  313. 
Creditor's  Possession  of  Evidences  of  Indebted- 
—  Arkansas.  —  Davis  v.  Gaines,  28  Ark. 
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Georgia.  —  Haywood  v.  Lewis,  65  Ga.  221. 
Illinois.  —  Douglas  v.  Pfeiffer,  46  111.  102; 
Witner  v.  Zeman,  30  111.  App.  195. 
Iowa.  —  Mulhall  v.  Berg,  95  Iowa  60. 
Kentucky.  —  Powell  v.  Swan,  5  Dana  (Ky.)  I. 
Massachusetts.  —  Perry  v.  Gray,  106  Mass. 
206. 

Missouri.  —  Balmer  v.  Sunder,  11  Mo.  App. 
454- 

New  York.  —  Hauxhurst  v.  Ritch,  119  N.  Y. 
621;  Fitzmahony  v.  Caulfield,  25  N.  Y.  App. 
Div.  119;  Olmsted  v.  Elder.  2  Sandf.  (N.  Y.) 

325. 

North  Carolina.  — Johnson  v.  Gooch,  116  N. 
Car.  64. 

Virginia.  —  Dashill  v.  Merchants',  etc.,  Saw 
Bank,  (Va.  1895)  22  S.  E.  Rep.  169. 

Wisconsin.  —  Somervail  v.  Gillies,  31  Wis. 
152. 

Receipt  for  Deposit.  —  Possession  by  the  de- 
positor's administrator  of  a  receipt  for  money 
deposited  is  evidence  of  its  nonpayment. 
Northrop  v.  Knott,  114  Cal.  612. 

Rebutting  Presumption.  —  The  presumption 
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the  fact  that  the  signature  of  the  maker  is  torn  from  the  note  which  remains 
in  the  hands  of  the  payee  will  not  rebut  the  presumption  of  nonpayment  and 
prevent  the  burden  of  proving  payment  from  remaining  on  the  debtor.1  This 
presumption  of  nonpayment  arising  from  the  payee's  or  obligee's  possession 
of  a  note  or  bond  is  not,  of  course,  conclusive,  but  may  be  met  by  evidence 
of  payment.2 

b.  Presumption  of  Payment  —  (i)  Nonproduction  of  Written  Evidence 
of  Indebtedness.  —  Where  the  indebtedness  is  evidenced  by  a  written  instru- 
ment, such  as  a  note,  bond,  etc.,  the  creditor's  nonproduction  of  such  instru- 
ment creates  a  presumption  of  payment.3  But  this  presumption,  of  course, 
is  not  conclusive* 

(2)  Possession  by  Debtor  of  Written  Evidence  of  Indebtedness.  —  As  a 
general  rule,  the  debtor's  possession  of  the  written  instrument  by  which  the 
indebtedness  was  evidenced  raises  a  presumption  that  the  indebtedness  has 
been  paid.5  Thus,  the  presumption  of  payment  arises  from  the  possession 
of  a  note  by  the  maker;  6  of  a  bill  of  exchange  by  the  drawer  or  acceptor;  7 


of  nonpayment  arising  from  the  payee's  pos- 
session of  a  note  is  not  overcome  by  proof  of 
payments  of  money  by  the  maker  to  the  payee, 
without  further  showing  that  there  were  no 
other  dealings  between  the  parties  upon  which 
such  payments  might  have  been  made. 
Somervail  v.  Gillies,  31  Wis.  152. 

Where  a  bond  and  morlgage  were  in  the 
hands  of  the  mortgagee  at  the  time  of  his 
death,  the  fact  thai  they  were  surrendered  to 
the  mortgagor  by  a  person  without  authority 
does  not  rebut  the  presumption  of  nonpay- 
ment. Fitzmahony  v.  Caulneld,  25  N.  Y.  App. 
Div.  119. 

1.  Powell  v.  Swan,  5  Dana  (Ky.)  1.  See 
also  supra,  this  section,  Burden  of  Proof . 

2.  Not  Conclusive. —  Humpeler  v.  Hickman, 
13  111.  App.  537;  Hughes  v.  Hind,  Wright 
(Ohio)  650. 

Evidence  Held  Sufficient  to  Rebut  Presumption. 

—  Brown  v.  White,  (Md.  1893)  27  All.  Rep.  315. 

3.  Nonproduction  of  Written  Evidences  of  In- 
debtedness.—  Merrick  v.  Hulbert,  17  111.  App. 
90;  Ward  v.  Munson,  105  Mich.  647;  Bailey  v. 
Gould,  Walk.  (Mich.)  478;  Bassett  v.  Hatha- 
way, 9  Mich.  28;  Eckel  v.  Eckel,  49  N.  J.  Eq. 
587;  Bergen  v.  Urbahn,  83  N.  Y.  49;  Lammer 
v.  Stoddard,  103  N.  Y.  672,  9  N.  E.  Rep.  328; 
Butler  v.  Washington,  28  S.  Car.  607,  5  S.  E. 
Rep.  601.  See  also  Thompson  v.  Thompson, 
77  Ga.  692;  Owens  v.  Owens,  (Ky.  1899)  52  S. 
W.  Rep.  943;  Com.  v.  Garth,  3  Call  (Va.)  6. 

The  Mere  Absence  of  a  Coupon  Interest  Note, 
unaccounted  for,  of  itself  raises  a  prima  facie 
presumption  of  payment.  Merrick  v.  Hulbert, 
17  111.  App.  90. 

Accounting  for  Loss.  —  In  Ward  v.  Greinlds, 
(N.  J.  1887)  10  Atl.  Rep.  374,  where  the  plain- 
tiff accounted  for  the  nonproduction  of  a  mort- 
gage on  the  ground  that  it  had  been  eaten  by 
rats,  it  was  held  that  the  presumption  of  pay- 
ment was  not  rebutted,  as  the  fact  that  the 
mortgage  was  placed  within  the  reach  of  rats 
would  lead  to  the  conclusion  that  it  had  been 
paid  and  was  of  no  other  value  than  as  food 
for  rats. 

4.  Presumption  Not  Conclusive.  —  Page  v. 
Page,  15  Pick.  (Mass.)  368. 

As  to  recovery  on  lost  papers,  see  the  title 
Lost  Papers  and  Records,  vol.  19,  p.  552. 

5.  Possession  by  Debtor  of  Written  Evidence  of 
Indebtedness.  —  Vermont  L.  &  T.  Co.  v.  Dy- 
gcrt,  8g  Fed.  Rep.  123;  Grimes  v.  Hilliary,  150 


111.  141;  Usher  v.  Gaither.  2  Har.  &  M.  (Md.) 
457;  Riverside  Iron  Works  v.  Hall, 64  Mich.  165; 
Union  Canal  Co.  v.  Loyd,  4  W.  &  S.  (Pa.)  393. 

6.  Possession  of  Note  by  Maker  —  Alabama.  — 
Penn  v.  Edwards,  50  Ala.  63;  Hill  v.  Gayle,  I 
Ala.  275;  Polish.  Coleman,  67  Ala.  221;  Lips- 
comb v.  De  Lemos,  68  Ala.  592. 

Arkansas.  —  Excelsior  Mfg.  Co.  v.  Owens 
58  Ark.  556;  Hcllenberg  v.  Lane,  47  Ark.  394 
California.  —  Smith  v.  Harper,  5  Cal.  329 
Turner  v.  Turner,  79  Cal.  565. 

Georgia.  —  Liddell  v.  Wright,  72  Ga.  899 
Osborn  v.  Herron,  28  Ga.  313. 

Illinois.  —  Walker  v.  Douglas,  70  111.  445 
Hawkins  v.  Harding,  37  111.  App.  564;  Sut- 
phen  v.  Cushman,  35  III.  186. 
Iowa.  —  Dougherty  v.  Deeney,  41  Iowa  19. 
Kentucky.- — Callahan  v.  Louisville  First 
Nat.  Bank.  78  Ky.  604,  39  Am.  Rep.  262; 
Wells  v.  Robb,  9  Bush  (Ky.)  28;  Powell  v. 
Swan,  5  Dana  (Ky.)  1. 

Louisiana.  —  Miller  v.  Reynolds,  5  Mart.  N. 
S.  (La.)  665  ;  Walton  v.  Young,  26  La.  Ann.  164. 
Maryland. —  Carroll  v.  Bowie,  7  Gill  (Md.)34. 
Massachusetts.  —  M'Gee  v.    Prouty,  9  Met. 
(Mass.)  547,  43  Am.  Dec.  409;  Baring  v.  Clark, 
19  Pick.  (Mass.)  220. 

Missouri.  —  Lawson  v.  Gudgel,  45  Mo.  480; 
Stephenson  v.  Richards,  45  Mo.  App.  544. 
Nebraska.  —  Smith  v.  Gardner,  36  Neb.  741. 
New  Hampshire.  —  Drew  v.   Phelps,  18  N. 
H.  572. 

New  York.  —  Every  v.  Merwin,  6  Cow.  'VN. 
Y.)  360;  Gray  v.  Gray,  2  Lans.  (N.  Y.)  173. 

North  Carolina.  —  Poston  v.  Jones,  122  N. 
Car.  536;  Jones  v.  Bobbin,  90  N.  Car.  391. 

Ohio.  —  Larimore  v.  Wells,  29  Ohio  St.  13. 
Compare  Erwin  v.  Shaffer,  9  Ohio  St.  43,  72 
Am.  Dec.  613. 

Oregon.  —  Hedges  v.  Strong,  3  Oregon  18. 
Pennsylvania.  —  Bracken  v.  Miller,  4  W.  & 
S.  (Pa.)  102;  Weidner  v.  Schweigart,  9  S.  &  R. 
(Pa.)  385;  Zeigler  v.  Gray,  12  S.  &  R.  (Pa.)  42; 
Eckert  v.  Cameron,  43  Pa.  St.  120;  Heffner  v. 
Wenrich,  32  Pa.  St.  423. 

Texas.  —  Close  v.  Fields,  2  Tex.  232;  Halfin 
v.  Winkleman,  83  Tex.  165.  See  also  Emer- 
son v.  Mills,  83  Tex.  385. 

Washington.  —  Seattle  v.  First  Nat.  Bank  v. 
Harris,  7  Wash.  139. 

Compare  Wilte  v.  Williams,  8  S.  Car.  290,  28 
Am.  Rep.  294. 

7.  Bill  of  Exchange.  —  Lonsdale  v.  Brown,  3 
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of  a  protested  draft  by  the  drawer; 1  or  of  a  bond  by  the  obligor.2  So  the 
presumption  arises  from  the  debtor's  possession  of  an  order  on  him  from  the 
creditor  for  the  payment  of  money  to  a  third  person;3  from  the  debtor's 
possession  of  notes  or  other  evidences  of  indebtedness  secured  by  mortgages ; 4 
and  from  the  finding.of  written  evidences  of  indebtedness  among  the  effects 
of  a  deceased  debtor.5 

Where  It  Is  Shown  that  the  Debtor  Had  Access  to  the  effects  of  the  creditor  and 
could  have  acquired  his  written  obligation  as  well  without  payment  as  with, 
as,  for  example,  where  he  is  a  member  of  the  family  of  the  obligee,  the  pre- 
sumption of  payment  does  not  arise  from  his  possession  thereof.6 

Possession  by  Joint  Debtor.  —  Where  the  evidence  of  indebtedness  is  the  joint 
obligation  of  two  or  more  debtors,  the  possession  of  such  instrument  by  one 
does  not,  as  against  his  codebtors,  raise  a  presumption  that  the  debt  was  paid 
by  the  former  as  regards  his  right  to  contribution  from  the  latter.7 

Recovery  of  Payments.  — ■  Where  the  action  is  by  the  maker  of  a  note  to  recover 
of  the  payee  money  paid  upon  it,  the  maker's  possession  of  the  note  does  not 
create  a  presumption  that  he  paid  the  amount  of  the  note  to  the  payee.8 


Wash.  (U.  S.)  404;  Hill  v.  Gayle,  1  Ala.  275; 
Perez  v.  Key  West  Bank,  36  Fla.  467;  Bell  v. 
Norwood,  7  La.  96;  Penny  v.  Bloom,  14  La. 
Ann.  190;  Wilkinson  v.  Phelps,  16  La.  304; 
Baring  v.  Clark,  19  Pick.  (Mass.)  220;  M'Gee 
v,  Prouiy,  9  Met.  (Mass.)  547,  43  Am.  Dec. 
409;  Marietta  Bank  v.  Haynes,  23  Ohio  St. 
637;  Planters'  Bank  v.  Massey,  2  Heisk. 
(Tenn.)  361;  Close  v.  Fields,  9  Tex.  422;  Hays 
v.  Samuels,  55  Tex.  560. 

Possession  of  a  Draft  by  an  Accommodation  Ac- 
ceptor raises  a  presumption  of  its  payment  by 
the  acceptor  so  as  to  entitle  him  to  recover 
against  the  drawer.  Wilkinson  v.  Phelps,  16 
La.  304.  The  accommodation  acceptor  must, 
however,  show  that  the  instrument  has  been 
in  circulation.    Curry  v.  Kurtz,  33  Miss.  24. 

1.  Skannel  v.  Taylor,  12  La.  Ann  773. 

2.  Bond.  —  Catroll  v.  Botvie,  7  Gill  (Md.)  34; 
Allen  v.  Allen,  114  N.  Car.  121 ;  Craig  v.  Craig, 
3  Rawle  (Pa.)  472,  24  Am.  Dec.  390;  Porter  v. 
Nelson,  121  Pa.  St.  628;  Lindsay  v.  McCor- 
mick,  82  Va.  479;  McCleary  v.  Grantham,  29 
W.  Va.  301 

3.  Possession  of  Orders  by  Drawer.  —  Lane  v. 
Farmer,  13  Ark.  63;  Witherspoon  v.  Cain, 
Walk.  (Miss.)  407;  McFall  v.  Dempsey,  43 
Mo.  App.  369;  Blount  v.  Starkey,  Tayl.  (1  N. 
Car.)  110;  Wilson  v.  Goodin,  Wright  (Ohio) 
219;  Zeigler  v.  Gray,  12  S.  &  R.  (Pa.)  42; 
B:  Mdegam  v.  Enterprise  Sav.  Assoc.,  141  Pa. 
St.  112. 

A  written  order  directing  the  drawee  to  pay 
what  money  he  has  of  the  drawer's,  without 
specifying  any  sum,  is  not  of  itself  proof  in 
the  hands  of  the  drawee  of  the  payment  of 
any  sum,  but  proves  only  authority  to  pay  to 
the  person  named  in  the  order.  Beardslee  v. 
Horton,  3  Mich.  560. 

Indorsement  by  Payee  Unnecessary.  —  Zeigler 
v.  Gray,  12  S.  &  R.  (Pa.)  42. 

4.  Notes,  etc.,  Secured  by  Mortgages.  —  Perez 
v.  Key  West  Bank,  36  Fla.  467;  Norton's  Suc- 
cession, 18  La.  Ann.  36;  Richardson  v.  Cam- 
bridge, 2  Allen  (Mass.)  118,  79  Am.  Dec.  767; 
Grimes  v.  Kimball,  3  Allen  (Mass.)  518; 
Ormsby  v.  Barr,  21  Mich.  474;  Johnson  v. 
Nations,  26  Miss.  147;  Smith  v.  Smith,  15  N. 
H.  55;  Chapman  v.  Hunt,  18  N.  J.  Eq.  414; 
Levy  v.  Merrill,  (Supm.  Ct.  Spec.  T.)  52  How. 


Pr.  (N.  Y.)  360;  Braman  v.  Bingham,  26  N.  Y. 
483;  McMurray  v.  McMurray,  63  Hun  (N.  Y.) 
183;  Vaughn  v.  Tate,  (Tenn.  Ch.  1896)36  S. 
W.  Rep.  748.  Compare  Crocker  v.  Thompson, 
3  Met.  (Mass.)  224. 

Presumption  Not  Conclusive.  —  Allen  v.  Saw- 
yer, 88  111.  414;  Crocker  v.  Thompson,  3  Met. 
(Mass.)  224;  Anderson  v.  Culver,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  181,  affirmed  127  N.  Y. 
377;  Vaughn  v.  Tate,  (Tenn.  Ch.  1896)36  S. 
W.  Rep.  748. 

6.  Decedent's  Estates.  —  Liddell  v.  Wright,  72 
Ga.  899;  Bracken  v.  Miller,  4  W.  &  S.  (Pa.) 
102.  See  also  Richardson  v.  Cambridge,  2 
Allen  (Mass.)  118,  79  Am.  Dec.  767;  Levy  v. 
Merrill,  (Supm.  Ct.  Spec.  T.)  52  How.  Pr.  (N. 
Y.)36o. 

6.  Debtor's   Access  to  Papers  of  Creditor.  — 

Grimes  v.  Hilliary,  150  111.  141;  Erhart  v. 
Dietrich,  118  Mo.  418;  Grey  v.  Grey,  47  N.  Y. 
552,  reversing  2  Lans  (N.  Y.)  173;  Rogers  v. 
McGuire,  90  Hun  (N.  Y.)  455,  affirmed  153  N. 
Y.  343;  Mynes  v.  Mynes,  47  W.  Va.  681. 

In  Ohio  the  rule  has  been  announced  that 
the  mere  opportunity  to  obtain  possession  of 
the  written  evidence  of  indebtedness  unlaw- 
fully does  not  as  a  matter  of  law  destroy  the 
presumption  of  payment  arising  from  its  pos- 
session by  the  obligor,  but  the  effect  to  be 
given  to  such  opportunity  is  for  the  determina- 
tion of  the  jury.  Larimore  v.  Wells,  29  Ohio 
St.  13. 

7.  Possession  by  Joint  Debtors.  —  Heald  v. 
Davis,  11  Cush.  (Mass.)  31S,  59  Am.  Dec.  147; 
Grey  v.  Grey,  47  N.  Y.  552;  Craig  v.  Craig,  3 
Rawle  (Pa.)  472,  24  Am.  Dec.  390;  Bates  v. 
Cain,  70  Vt.  144;  Mills  v.  Hyde,  19  Vt.  59,  46 
Am.  Dec.  177.  See  also  Curry  v.  Kurtz,  33 
Miss.  24.  See,  however.  Chandler  v.  Davis,  47 
N.  H.  462. 

A  Note  by  a  Partnership  in  the  Possession  of  One 
Partner  will  not  be  presumed  to  have  been  paid 
by  such  partner  with  his  individual  funds. 
Robbins  v.  Robbins,  (Ky.  1886)  1  S.  W.  Rep. 
152. 

8.  Where,  in  an  action  to  recover  money  lost 
at  gaming,  the  plaintiff  produced  a  note  which 
he  had  given  for  a  bet,  it  was  held  that  this 
alone  did  not  prove  the  payment  of  money  on 
the  bet.    Buckley  v.  Saxe,  10  Mich.  328. 
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Character  of  Presumption.  —  The  presumption  arising  from  the  written  evidence 
of  indebtedness  by  the  debtor  is  prima  facie  only,  and  may  be  rebutted  by 
evidence  showing  nonpayment.1 

(3)  Release  of  Mortgage  or  liquity  of  Redemption.  —  The  execution  and 
filing  of  a  release  or  satisfaction  of  a  mortgage  is  not  conclusive  proof  of  the 
payment  of  the  indebtedness  secured  by  the  mortgage,2  but  has  been  held  to 
constitute  prima  facie  evidence  thereof.3  It  has  also  been  held  that  where 
the  mortgagee  takes  a  release  from  the  mortgagor  of  the  equity  of  redemp- 
tion, the  presumption  arises  that  the  mortgage  debt  is  satisfied.4 

(4)  Lapse  of  Time  —  (a)  In  General.  — At  common  law,  after  the  lapse  of 
twenty  years  from  the  maturity  of  an  indebtedness  a  presumption  that  the 
indebtedness  has  been  paid  arises  and  is  controlling  in  the  absence  of  evidence 
to  rebut  it.5    In  some  jurisdictions  statutes  have  been  passed  expressly  recog- 


As  to  (he  recovery  of  money  lost  at  gaming, 
see  generally  the  title  Gambling  Contracts, 
vol.  14,  p.  576. 

1.  Presumption  Not  Conclusive  —  Alabama.  — 
Polls  v.  Coleman,  67  Ala.  221. 

Arkansas.  —  Excelsior  Mfg.  Co.  v.  Owens, 
58  Ark.  556. 

California.  —  Banks  v.  Marshall,  23  Cal.  223. 

Colorado.  —  Hall  v.  King,  2  Colo.  711. 

Illinois.  —  Teeter  v.  Poe,  48  111.  App.  158; 
Sutphen  v.  Cushman,  35  111.  186. 

Indiana.  —  Fellows  v.  Kress,  5  Blackf.  (Ind.) 
536. 

Iowa.  —  Milo  Bank  v.  Vertz,  96  Iowa  725. 
Kentucky.  —  Graves    v.   Wood,  3   B.  Mon. 
(Ky.)  34. 

Massachusetts.  —  Parks  v.  Smith,  155 
Mass.  26. 

Missouri.  —  Stephenson  v.  Richards,  45  Mo. 
App.  544- 

New  York.  —  Fitzmahony  v.  Caulfield,  87 
Han  (N.  Y.)  66;  Anderson  v.  Culver,  127  N. 
Y.  377;  Reynall  v.  Harrison,  25  N.  Y.  Wkly. 
Dig.  558. 

North  Carolina.  —  Poston  v.  Jones,  122  N. 
Car.  536;  Jones  v.  Bobbitt,  go  N.  Car.  391. 

Ohio.  —  Larimore  v.  Wells,  29  Ohio  St.  13. 

South  Carolina.  —  Spann  v.  Ballard,  Rice  L. 
(S.  Car.)  440. 

Tennessee.  —  Fisher  v.  Phillips,  4  Baxt. 
(Tenn.)  243. 

Texas.  —  Halfin  v.  Winkleman,  83  Tex.  165; 
Emerson  v.  Mills,  83  Tex.  385. 

West  Virginia.  —  McCleary  v.  Granlham,  29 
W.  Va.  3d. 

Death  of  Holder  of  Note  Does  Not  Rebut  Pre- 
sumption. —  Larimore  v.  Wells,  29  Ohio  St.  13. 

Conflicting  Presumptions.  —  The  presumption 
is  rebutted  by  proof  of  insolvency  and  assign- 
ment by  the  debtor  unless  acquisition  of  means 
of  paying  the  note  after  assignment  is  shown, 
as  the  presumption  of  payment  will  not  over- 
come the  presumption  of  innocence  and  good 
faith  of  the  debtor  in  making  the  assignment. 
Excelsior  Mfg.  Co  v.  Ownes,  58  Ark.  556. 

The  Force  of  the  Presumption  Depends  upon  the 
Circumstances  of  each  particular  case.  Smith 
v.  Gardner,  36  Neb.  741;  Larimore  v.  Wells, 
29  Ohio  St.  13. 

And  therefore  to  instruct  that  such  posses- 
sion raises  a  strong  presumption  of  payment 
has  been  held  to  constitute  error.  Smith  v. 
Gardner,  36  Neb.  741. 

2.  Release  or  Satisfaction  of  Mortgage.  —  Patch 
v.  King,  29  Me.  448;  Waggoner  v.  Creighton 
First  Nat.  Bank,  43  Neb.  84. 


3.  Burke  v.  Snell,  42  Ark.  57;  Kuen  v. 
Upmier,  98  Iowa  393;  Seiple  v.  Seiple,  133  Pa. 
St.  460,  47  Leg.  Int.  (Pa.)  309,  25  W.  N.  C. 
(Pa.)  488.  See  also  Trenton  Banking  Co.  v. 
Woodruff,  2  N.  J.  Eq.  117;  Robinson  v.  Samp- 
son, 121  N.  Car.  99. 

4.  Burnet  v.  Denniston,  5  Johns.  Ch.  (N. 
Y.)35- 

5.  Payment  Presumed  After  Twenty  Years  — 

England.  —  Hillary  v.  Waller,  12  Ves.  Jr.  266; 
Lernan  v.  Newnham,  1  Ves.  51;  Lacon  v. 
Briggs,  3  Atk.  105;  Oswald  v.  Legh,  1  T.  R. 
270. 

United  States.  —  Hughes  v.  Edwards,  9 
Wheat.  (U.  S.)  489;  Didlake  v.  Robb,  1  Woods 
(U.  S.)  680;  Idler  v.  Borgmeyer,  65  Fed.  Rep. 
910,  28  U.  S.  App.  332;  Kirkpatrick  v.  Lang- 
phier,  ]  Cranch  (C.  C.)  85;  Miller  v.  Evans,  2 
Cranch  (C.  C.)  72;  Higginson  v.  Mein,  4 
Cranch  (U.  S.)  415;  Hopkirk  v.  Page,  2  Brock. 
(U.  S.)  20;  Goldhawk  v.  Duane,  2  Wash.  (U. 
S.)  323;  Denniston  v.  McKeen,  2  McLean 
(U.  S.)  253;  Hughes  v.  Edwards,  9  Wheat.  (U. 
S.)  489;  Brobst  v.  Brock,  to  Wall.  (U.  S.)  535; 
Gaines  v.  Miller,  in  U.  S.  395. 

Alabama.  —  Semple  v.  Glenn,  91  Ala.  245,  24 
Am.  St.  Rep.  894. 

Connecticut.  —  O'Connor  v.  Waterbury,  69 
Conn.  206;  Boardman  v.  De  Forest,  5  Conn.  8; 
Lynde  v.  Denison,  3  Conn.  392. 

Delaware.  —  De  Ford  v.  Green,  1  Marv.  (Del.) 
316;  Farmers'  Bank  v.  Leonard,  4  Harr.  (Del.) 
536;  Durham  v.  Greenby,  2  Harr.  (Del.)  124; 
Campbell  v.  Carey,  5  Harr.  (Del.)  427;  Mor- 
row v.  Robinson,  4  Del.  Ch.  521;  Robinson  v. 
Tunnell,  2  Houst.  (Del.)  138;  State  v.  Lobb,  3 
Harr.  (Del.)  421. 

Georgia.  —  Burt  v.  Casey,  10  Ga.  178. 
Illinois.  —  Locke  v.   Caldwell,  91  111.  417; 
Parker  v.  Parker,  52  111.  App.  333;  McCormick 
v.  Evans,  33  111.  327. 

Indiana.  —  O'Brien  v.  Coulter,  2  Blackf. 
(Ind.)42i;  O'Brien  v.  Holland,  3  Blackf.  (Ind.) 
490. 

Kentucky. — Waters  v.  Waters,  I  Met.  (Ky.) 
519;  Taylor  v.  Bate,  4  Dana  (Ky.)  198;  Ander- 
son v.  Smith,  3  Met.  (Ky.)  491 ;  Helm  v.  Jones, 
3  Dana  (Ky.)  86. 

Alassachusetts.  —  Denny  v.  Eddy,  22  Pick. 
(Mass.)  533;  Bass  i>.  Bass,  8  Pick.  (Mass.)  187. 

Missouri.  —  Williams  v.  Mitchell,  112  Mo. 
300;  Carr  v.  Dings,  54  Mo.  95. 

New  Hampshire.  —  Tripe  v.  Marcy.  39  N.  H. 
449;  Hopkinton  v.  Springfield,  12  N.  H.  328; 
Clark  v.  Clement,  33  N.  H.  563;  Barttett  v. 
Barllett,  9  N.  H.  398. 
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nizing  this  common-law  rule  in  regard  to  particular  classes  of  indebtedness  or 
providing  that  the  presumption  shall  arise  after  the  lapse  of  a  shorter  time.1 

The  General  Statutes  of  Limitations  do  not  prevent  the  common-law  presumption 
of  payment  from  lapse  of  time  from  arising.2 

(b)  Application  of  Presumption  to  Particular  Kinds  of  Indebtedness.  —  The  presumption 
of  payment  arising  from  lapse  of  time  applies  to  all  kinds  of  indebtedness,3 
such   as   indebtedness   evidenced   by  bills  and  notes;4    bonds    or  other 


New  Jersey. — Thorpe  v.  Corwin,  20  N.  J. 
L.  317. 

Arew  York.  —  Mallov  v.  Vanderbilt,  (Supm. 
Ct.  Spec.  T.)  4  Abb.  N.  Cas.  (N.  Y.)  127; 
Sheldon  v.  Heaton,  22  N.  Y.  App.  Div.  308; 
Bean  v.  Tonnele,  94  N.  Y.  381,^46  Am.  Rep. 
153;  Central  Bank  v.  Heydorn,  48  N.  Y.  272; 
Macauley  v.  Palmer,  (Supm.  Ct.  Gen.  T.)  6  N. 
Y.  Supp.  402;  Martin  v.  Sioddard,  127  N.  Y. 
61;  Matter  of  Neilley,  95  N.  Y.  382;  Lyon  v. 
Adde,  63  Barb.  (N.  Y.)  89;  New  York  L.  Ins., 
etc.,  Co.  v.  Covert,  29  Barb.  (N.  Y.)  435; 
Kingsland  v.  Roberts,  2  Paige  (N.  Y.)  193; 
Grant  v.  Duane,  9  Johns.  (N.  Y.)  591 ;  Li ving- 
ston  v.  Livingston,  4  Johns.  Ch.  (N.  Y.)  287,  8 
Am.  Dec.  562. 

Ohio.  —  Allen  v.  Everly,  24  Ohio  St.  97. 

Oregon.  —  Beekman  v.  Hamlin,  19  Oregon 
383,  20  Am.  St.  Rep.  827. 

Pennsylvania.  —  Peters's  Appeal,  106  Pa. 
St.  340;  Van  Loon  v.  Smith,  103  Pa.  St.  238; 
Bentley's  Appeal,  99  Pa.  St.  500;  Matter  of 
Potter,  54  Pa.  St.  465;  Kline  v.  Kline,  20  Pa. 
St.  503;  Drysdale's  Appeal,  14  Pa.  St.  531; 
Taylor  v.  Megargee.  2  Pa.  St.  225;  Ingraham 
v.  Cox.  1  Pa.  L.  J.  Rep.  464,  3  Pa.  L.  J.  128; 
Leibert  v.  McKnigbt,  32  Leg.  Int.  (Pa.)  291; 
Stewart's  Estate,  147  Pa.  St.  383;  Bailey  v. 
Vehmeier,  7  W.  N.  C.  (Pa.)  195.;  Eckert's  Ap- 
peal, 6  W.  N.  C.  (Pa.)  21;  Lash  v.  Von  Neida, 
109  Pa.  St.  207;  Foulk  v.  Brown,  2  Watts 
(Pa.)  215. 

South  Carolina.  —  Miller  v.  Cramer,  48  S. 
Car.  282;  Shubrick  v.  Adams.  20  S.  Car.  49; 
Stover  v.  Duren,  3  Strobh.  L.  (S.  Car.)  448,  51 
Am.  Dec.  634;  Boyce  v.  Lake,  17  S.  Car.  481, 
43  Am.  Rep.  618;  Sartor  v.  Beaty,  25  S.  Car. 
293;  McKinlay  v.  Gaddy,  26  S.  Car.  573; 
Smithpeter  v.  Ison,  4  Rich.  L.  (S.  Car.)  203, 
53  Am.  Dec.  732;  Levy  v.  Hampton,  1  McCord 
L.  (5.  Car.)  145. 

Tennessee. —  Gwyn  v.  Porter,  5  Heisk.(Tenn.) 

255. 

Texas.  —  Shotwell  v.  McCardell,  19  Tex. 
Civ.  App.  174. 

Vermont.  —  Payne  v.  Hathaway,  3  Vt.  212; 
Rogers  v.  Judd,  5  Vt.  236,  26  Am.  Dec.  301; 
Evarts  v.  Nason,  11  Vt.  122. 

Virginia.  —  Tomlin  v.  How,  Gilmer  (Va.)  1; 
Young  v.  Price,  2  Munf.  (Va.)  534;  Booker  v. 
Booker,  29  Gratt.  (Va.)  605,  26  Am.  Rep.  401; 
Rossi'.  Darby,  4  Munf.  (Va.)  428;  Updike  v. 
Lane,  78  Va.  132;  Tunstall  v.  Withers,  86  Va. 
892. 

West  Virginia.  —  Hale  v.  Pack,  10  W.  Va. 
145;  Sadler  v.  Kennedy,  ri  W.  Va.  187;  Cal- 
well  v.  Prindle,  11  W.  Va.  307;  Seymour  v. 
Alkire,  47  W.  Va.  302. 

Wisconsin.  —  Sanderson  v.  Olmsted,  2  Pin. 
(Wis.)  224;  Pritchard  v.  Howell,  1  Wis.  131. 

1,  Statutory  Provisions  —  Maine.  —  Knight  v. 
Macomber,  55  Me.  132. 

New  York.  —  Fisher  v.  New  York,  67  N.  Y. 


73,  reversing  3  Hun  (N.  Y.)  648;  Carll  v.  Harl, 
15  Barb.  (N.  Y.)  565;  Manin  v.  Stoddard,  127 
N.  Y.  61;  Ingraham  v.  Baldwin,  9  N.  Y.  45; 
Malloy  v.  Vanderbilt,  (Supm.  Ct.  Spec.  T)4 
Abb.  N.  Cas.  (N.  Y.)  127. 

North  Carolina.  —  Ex  p.  Walker,  107  N.  Car. 
340;  Rogers  v.  Clements,  98  N.  Car.  i&o;  Wil- 
fong  v.  Cline,  1  Jones  L.  (46  N.  Car.)  499; 
Johnson  v.  England,  4  Dev.  &  B.  L.  (20  N. 
Car.)  70;  Spruill  v.  Davenport,  5  Ired.  L.  (27 
N.  Car.)  663;  Boone  v.  Peebles,  126  N.  Car. 
824. 

Pennsylvania.  —  Wingett's  Appeal,  122  Pa. 

Si.  486. 

Contracts  Executed  in    Another   State. —  In 

North  Carolina  it  is  held  that  the  presumption 
of  payment  arising  from  the  lapse  of  time 
which  is  applicable  in  an  action  on  a  bond 
executed  in  another  slate  is  that  allowed  by 
the  laws  of  North  Carolina,  and  not  that  which 
prevailed  in  the  siate  where  the  bond  was  exe- 
cuted. Haws  v.  Cragie,  4  Jones  L.  (49  N. 
Car.)  394. 

2.  Effect  of  Statute  of  Limitations.  —  Car  v. 

Dings,  54  Mo.  95;  Wright  v.  Mars.  22  S.  Car. 
586;  Booker  v.  Booker,  29  Gratt.  (Va.)  605,  26 
Am.  Rep.  401;  Brewis  v.  Lawson,  76  Va.  36; 
Hale  v.  Pack,  10  W.  Va.  145;  Sanderson  v. 
Olmsted,  2  Pin.  (Wis.)  224. 

3.  See  Kerlee  v.  Corpening,  97  N.  Car.  330; 
Lash  v.  Von  Neida,  109  Pa.  St.  207;  Hayes's 
Appeal,  113  Pa.  St.  380;  Brock  v.  Savage.  31 
Pa.  St.  410;  Montgomery  v.  Cloud,  27  S.  Car. 
188;  Criss  v.  Criss  28  W.  Va.  388. 

A  Bank  Deposit  will  be  presumed,  after  the 
lapse  of  twenty  years,  to  have  been  paid  over. 
Ashton  v.  Bank,  2  Chesi.  Co.  Rep.  (Pa.)  479. 

Certificate  of  Deposit.  —  Sheldon  v.  Heaton, 
22  N.  Y.  App.  Div.  308. 

Account.  —  Bass  v.  Bass,  8  Pick.  (Mass.)  187. 
Payment  of  Soldier's  Bounty.  —  O'Connor  v. 
Waterbury,  6g  Conn.  210. 

4.  Bills  and  Notes  —  England.  —  Duffield  v. 
Creed,  5  Esp.  52. 

Connecticut.  —  Daggett  v.  Tallman,  8  Conn. 
176;  Perkins  v.  Kent,  1  Root  (Conn.)  312. 

Kansas.  —  Courtney  v.  Staudenmayer,  56 
Kan.  392,  54  Am.  St.  Rep.  592. 

Kentucky.  —  Owens  v.  Owens,  (Ky.  1899)  52 
S.  W.  Rep.  943. 

Maine.  —  Howe  v.  Saunders,  38  Me.  350. 
Mississippi .  —  Mann  v.  Manning,  12  Smed. 
&  M.  (Miss.)  615. 

Missouri.  —  Williams  v.  Mitchell,  112  Mo. 
300. 

New  York.  —  Owen  v.  Calhoun.  (Supm.  Ct. 
Gen.  T.)  8  N.  Y.  Supp.  447;  Bean  v.  Tonnele, 
94  N.  Y.  3S1,  46  Am.  Rep.  153. 

Pennsylvania.  —  Walls  a.  Walls,  170  Pa.  St. 
4S;  Rodman  v.  Hoops,  1  Dall.  (Pa.)  85. 

South  Carolina.  ■ —  Wright  v.  Mars,  22  S.  Car. 
586;  White  v.  Moore,  23  S.  Car.  462;  Shaw  v. 
Bowie,  3  Brev.  (S.  Car.)  409. 
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Presumptions. 


specialties;1    indebtedness  secured 
has  remained   in   possession;2  the 

Virginia.  —  Wells  v.  Washington,  6  Munf. 
(Va.)  532. 

Compare  Du  Belloix  v.  Waterpark,  I  Dowl. 
&  R.  16,  16  E.  C.  L.  12. 

1.  Specialties — England.  —  Hillary  v.  Waller, 
12  Ves.  Jr.  266;  Rex  v.  Stephens,  1  Burr.  433; 
Carpenter  v.  Tucker,  1  Ch.  Rep.  78;  Geofrey 
v.  Thorn,  1  Ch.  Rep.  88;  Dennis  v.  Nourse,  1 
Ch.  Rep.  106;  Gratwick  v.  Simpson,  2  Atk. 
144;  Fladong  v.  Winter,  19  Ves.  Jr.  196; 
Humphreys  v.  Humphreys,  3  P.  Wms.  395; 
Oswald  v.  Legh,  1  T.  R.  270. 

United  States.  —  Gaines  v.  Miller,  in  U.  S. 
395;  Dennision  v.  McKean,  2  McLean  (U.  S.) 
253;  Higginson  v.  Mein,  4  Cranch  (U.  S.)  415. 

Connecticut.  —  Cottle  v.  Payne,  3  Day  (Conn.) 
289. 

Delaware.  —  Durham  v.  Greenly,  2  Harr. 
(Del.)  124;  State  v.  Lobb,  3  Hart.  (Del.)  421 ; 
Stockley  v.  Bewley,  5  Houst.  (DjI.)  587,  De 
Ford     Green,  1  Marv.  (Del.)  316. 

Indiana.  —  Smith  v.  Buskirk,  7  Blackf.  (Ind.) 
478;  Rogers  v.  Bishop,  5  Blackf.  (Ind.)  109. 

Missouri.  —  Smith  v.  Benton,  15  Mo.  371; 
Williams  v.  Mitchell,  112  Mo.  300. 

New  Hampshire.  —  Bartlett  v.  Bartlelt,  9  N. 
H.  398. 

New  York.  —  \  an  Rensselaer  v.  Livingston, 
12  Wend.  (N.  Y.)  490;  Jackson  v.  Hotchkiss,  6 
Cow.  (N.  Y.)  401;  Smedes  v.  Hooghtaling,  3 
Cai.  (N.  Y.)  48,  2  Am.  Dec.  250. 

Ohio.  —  McBride  v.  Moore,  Wright  (Ohio) 
524. 

Pennsylvania.  —  Shepherd's  Appeal,  2  Grant 
Cas.  (Pa.)  402 ;  Rickert  v.  Geistwite,  1  Pittsb. 
(Pa.)  153;  Reed  v.  Reed,  46  Pa.  St.  239;  Sellers 
v.  Holman,  20  Pa.  St.  321;  Ankeny  v.  Penrose. 
18  Pa.  St.  190;  Galbraith  v.  Galbraith,  6  Watts 
(Pa.)  112;  Cremer's  Estate,  5  W.  &  S.  (Pa.) 
331;  Diemer  v.  Sechrist,  I  P.  &  W.  (Pa.)4ig; 
Bar.kauoss  v.  Com.,  8  Watts  (Pa.)  286;  Dev- 
ereux's  Estate,  184  Pa.  St.  429;  King  v. 
Coulter,  2  Grant  Cas.  (Pa.)  77;  Smith's  Estate, 
152  Pa.  St.  102;  Lash  v.  Von  Neida,  109  Pa. 
St.  207;  Beale  v.  Kirk,  84  Pa.  St.  415. 

South  Carolina.  —  Boyce  v.  Lake,  17  S.  Car. 
481;  Palmer  v.  Dubois,  1  Mill  (S.  Car.)  178; 
Sartor  v.  Beaty,  25  S.  Car.  293;  Dickson  v. 
Gourdin,  26  S.  Car.  391;  Hinton  v.  Kennedy, 
3  S.  Car.  459;  Gibson  v.  Lowndes,  28  S.  Car. 
285;  Agnew  v.  Renwick,  27  S.  Car.  562; 
Haskell  v.  Keen,  2  Nott  &  M.  (S.  Car.)  160; 
Smiih  v.  Richardson,  2  Nott  &  M.  (S.  Car.) 
166,  note  a;  Brewton  v.  Cannon,  I  Bay  (S. 
Car.)  482;  Ordinary  v.  Steedman,  Harp.  L.  (S. 
Car.)  287,  18  Am.  Dec.  652;  Wallace  v.  Camp- 
bell, 17  S.  Car.  596;  Levy  v.  Hampton,  1  Mc- 
Cord  L.  (S.  Cai.)  145. 

Vermont.  —  Rogers  v.  Judd,  5  Vt.  236,  26 
Am.  Dec.  301. 

Virginia.  —  Perkins  v.  Hawkins,  9  Gratt. 
(Va.)  649,  Booker  v.  Booker,  29  Gratt.  (Va.) 
605.  26  Am.  Rep.  401;  Tinsley  v.  Anderson,  3 
Call  (Va.)  329;  Norvell  v.  Little,  79  Va.  141. 

Eetognizance  in  Orphans'  Court.  —  Ankeny  v. 
Penrose,  18  Pa.  St.  190. 

2.  Indebtedness  Secured  by  Mortgages  —  Eng. 
land.  —  Hillary  v.  Waller,  12  Ves.  Jr.  266; 
Hele  v.  Hele,  Ch.  Cas.  (pt.  ii.1  28;  Sibson  v. 
Fletcher,   1    Ch.  Rep.  59;   Christopher's  v. 

22  C.  of  L. — 38  : 


<y  mortgage  when  the  mortgagor 
consideration    for   a   conveyance  of 

Sparke,  2  Jac.  &  W.  223;  Trash  v.  White, 
3  Bro.  C.  C.  28g. 

United  States.  —  Ransdale  v.  Grove,  4  Mc- 
Lean (U.  S.)  282;  Hughes  v.  Edwards,  9 
Wheat.  (U  S.)  489;  Brobst  v.  BrocK,  10  Wall. 
(U.  S.)  519- 

Alabama.  —  Goodwyn  v.  Baldwin,  59  Ala. 
127. 

Arkansas.  —  Duke  v.  State,  56  Ark.  485. 

Illinois.  —  Locke  v.  Caldwell,  91  III.  417. 

Kansas.  —  Courtney  v.  Staudenmayer,  56 
Kan.  392,  54  Am.  St.  Rep.  592;  Pattie  v.  Wil- 
son, 25  Kan.  326. 

Kentucky.  —  Hunt  v.  Forman,  2  Dana  (Ky.) 
471;  Murray  v.  Fishback,  5  B.  Mon.  (Ky.)  403. 

Maine.  —  Sweetser  v.  Lowell,  33  Me.  446; 
Knight  v.  McKinney,  84  Me.  107;  Joy  v. 
Adams,  26  Me.  330;  Crooker  v.  Crooker,  49 
Me.  416;  Blethen  v.  Dwinal,  35  Me.  556;  Chick 
v.  Rollins,  44  Me.  104;  Crooker  v.  Jewell,  31 
Me.  306. 

Maryland.  —  Boyd  v.  Harris,  2  Md.  Ch.  210. 
Compare  Owings  v.  Norwood,  2  Har.  &  j. 
(Md.)  96. 

Massachusetts.  —  Inchest.  Leonard,  12  Mass. 
379;  Howland  v.  Shurtleff,  2  Met.  (Mass.)  26, 
35  Am.  Dec.  384;  Cheever  v.  Perley,  n  Allen 
(Mass.)  5S4;  Anthony  v.  Anthony,  161  Mass. 
343;  Kellogg  v.  Dickinson,  147  Mass.  432; 
Ayres  v.  Waile,  10  Cush.  (Mass.)  76;  Creighton 
v.  Proctor,  12  Cush.  (Mass.)  437. 

Michigan.  —  Baent  v  Kennicutt,  57  Mich. 
268;  Abboit  v.  Godfroy,  i  Mich.  178. 

Missouri.  —  Moreau  v.  Deichemendy,  18  Mo. 
522;  Wilson  v.  Albert,  89  Mo.  537;  Lewis  v. 
Schwenn,  15  Mo.  App.  342. 

New  Hampshire.  —  Barker  v.  Jones,  62  N. 
H.  497,  13  Am.  St.  Rep.  586;  Gould  v.  White, 
26  N.  H.  178. 

New  Jersey.  —  Blue  v.  Everett,  55  N.  J.  Eq. 
329;  Magee  v.  Bradley,  54  N.  J.  Etj.  326; 
Evans  v.  Huffman,  5  N.J.  Eq.  354;  Murphy 
v.  Coates,  33  N.  J.  Eq.  424;  Stimis  v.  Slimis, 
54  N.  J.  Eq.  17;  Downs  v.  Sooy.  28  N.  J.  Eq. 
55;  Barned  v.  Barned,  21  N.  J.  Eq.  245;  Wan- 
maker  v.  Van  Buskirk,  1  N.  J.  Eq.  685,  23 
Am.  Dec.  748;  Hayes  v.  Whitall,  13  N.  J.  Eq. 
242;  Ward  v.  Greinlds,  (N.  J.  1887)  10  Atl. 
Rep.  374. 

New  York.  —  Newcomb  v.  St.  Peter's 
Church,  2  Sandf.  Ch.  'N.  Y.)  636;  Dunham  v. 
Minard,  4  Paige  (N.  Y.)  441;  Townshend  v. 
Tovvnshend,  (Supm.  Ct.  Spec.  T.)  I  Abb.  N. 
Cas.  (N.  Y.)  81;  Barnard  v.  Onderdonk,  98 
N.  Y.  158;  Giles  v.  Baremore,  5  Johns.  Ch. 
(N.  Y.)  545;  Belmont  v.  O'Brien,  12  N.  Y.  394; 
Kellogg  v.  Wood,  4  Paige  (N.  Y.)  578;  Jackson 
v.  Wood,  12  Johns.  (N.  Y.)  242,  7  Am.  Dec.  315; 
Lynch  v.  Pfeiffer,  no  N.  Y.  33;  Martin  v. 
Stoddard,  127  N.  Y.  61;  Jackson  v.  Pierce,  10 
Johns.  (N.  Y.)  414;  Jackson  v.  Pratt,  10  Johns. 
(N.  Y.)38t;  Katz  v.  Kaiser,  10  N.  Y.  App.  Div. 
137;  Jackson  v.  Hudson,  3  Johns.  (N.  Y.)  375, 
3  Am.  Dec.  500;  Collins  v.  Torry,  7  Johns. 
(N.  Y.)  278,  5  Am.  Dec.  273;  Lammer  v.  Stod- 
dard. 9  N.  E.  Rep.  328,  103  N.  Y.  672;  Jackson 
v.  De  Lancey,  11  Johns.  (N.  Y.)  365. 

North  Carolina.  —  Fowler  v.  Osborne,  in 
N.  Car.  404;  Ray  v.  Pearce,  84  N.  Car.  485. 

Ohio.  —  Allen  v.  Everly,  24  Ohio  St.  97. 
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land;1  purchase  money  in  contracts  for  the  sale  of  land  when  the  vendee 
has  been  in  undisturbed  possession  and  the  action  is  to  recover  the  purchase 
money;'  judgments  or  decrees  for  the  recovery  of  money,3  but  the  presump- 


Pennsylvania.  —  Brock  v.  Savage,  31  Pa.  St. 
410;  Green  v.  Fricker,  7  W.  &  S.  (Pa.)  171 ; 
Hart  v.  Bucher,  182  Pa.  St.  604;  Brown  v. 
Wagner,  23  W.  N.  C.  (Pa.)  250;  McCrudden's 
Estate.  12  Phila.  (Pa.)  69,  35  Leg.  Int.  (Pa.) 
153;  Philadelphia  v.  Comber.  15  VV.  N.  C.  (Pa.) 
502;  Michener  v.  Michener,  17  W.  N.  C. 
(Pa.)  266;  Sawyer  v.  Link,  193  Pa.  St.  424. 

Rhode  Island.  —  Staples  v.  Staples,  20  R.  I. 
264. 

South  Carolina. — Simms  v.  Kearse,  42  S. 
Car.  43;  Agnew  v.  Renwick,  27  S.  Car.  562. 
See  also  Gibbes  v.  Holmes,  10  Rich.  Eq.  (S. 
Car.)  484. 

Texas.  —  Foot  v.  Silliman,  77  Tex.  268;  Fes- 
senden  v.  Barrett,  9  Tex.  475. 

Virginia.  —  Bell  v.  Wood,  94  Va.  677. 

West  Virginia.  —  Edwards  v.  Chilton,  4  W. 
Va.  352;  Criss  v.  Criss,  28  W.  Va.  388;  Pickens 
v.  Love,  44  W.  Va.  725. 

Laok  or  Loss  of  Possession.  —  If  the  mortgagor 
is  out  of  possession,  Jackson  v.  Pierce,  10 
Johns.  (N.  Y.)  417;  Jackson  v.  Slater,  5  Wend. 
(N.  Y.)  295  (see  also  Locke  v.  Caldwell,  91  111. 
417);  or  if  the  mortgagee  takes  possession  be- 
fore the  lapse  of  twenty  years  from  the  time 
when  the  mortgage  debt  becomes  payable, 
Brobst  v.  Brock,  10  Wall.  (U.  S.)  519;  Baldwin 
v.  Cullen,  51  Mich.  33;  Jackson  v.  De  Lancey, 
11  Johns.  (N.  Y.)  365  ;  the  presumption  of  pay- 
ment will  not  arise,  or  such  fact  may  be  con- 
sidered as  evidence  to  rebut  the  presumption. 

The  presumption  of  the  payment  of  the 
mortgage  debt  does  not  arise  from  the  lapse 
of  twenty  years,  if  during  that  time  the 
premises  have  been  in  possession  of  a  tenant 
for  life  claiming  under  a  superior  title. 
Crooker  v.  Crooker,  49  Me.  416. 

The  fact  that  mortgaged  premises  are  oc- 
cupied by  a  mere  stranger  to  the  title  is  a 
circumstance  to  rebut  the  presumption  of  pay- 
ment.   Jackson  v.  Slater,  5  Wend.  (N.  Y.)  295. 

In  Some  Early  English  Cases  the  courts  refused 
10  extend  the  rule  to  mortgages,  placing  their 
decision  on  the  ground  that  a  mortgagor  in 
possession  was  the  tenant  at  will  of  the  mort- 
gagee. Toplis  7i.  Baker,  2  Cox  Ch.  118;  Leman 
v.  Newnham,  I  Ves.  51;  Trash  v.  While,  3 
Bro.  C.  C.  289. 

1.  Purchase  Price  of  Land  Conveyed.  —  Williams 
v.  Mitchell,  112  Mo.  300;  Pryor  v.  Wood,  31 
Pa.  St.  142;  Smith's  Estate,  J52  Pa.  St.  102; 
Rothrock  v.  Rothrock,  195  Pa.  St.  529;  Mills  ->. 
Alexander,  21  Tex.  154;  Owen  v.  New  York, 
etc.,  Land  Co.,  11  Tex.  Civ.  App.  284;  Whit- 
lock  v.  Johnson,  15  Va.  L.  J.  73,  87  Va.  323; 
Cox  v.  Carr,  79  Va.  28;  Burbridge  v.  Sadler, 
46  W.  Va.  39.  See  also  Williams  v.  Peal,  4 
Dev.  &  B.  L.  (20  N.  Car.)  471. 

Owelty  on  Partition.  —  Higgs  v.  Stimmel,  3 
P.  &  W.  (Pa.)  115;  Jameson  v.  Rixey,  94  Va. 
342,  64  Am.  St.  Rep.  726. 

2.  Contracts  for  Sale  of  Land.  —  McCormick 
v.  Evans,  33  111.  327;  Jackson  v.  Hotchkiss,  6 
Cow.  (N.  Y.)  401. 

But  if  the  Vendor  Sues  in  Ejectment  for  the 
Land,  the  vendee  cannot  rely  on  the  presump- 
tion of  payment  in  support  of  his  equitable  title 


as  a  vendee  in  possession  who  has  paid  Ihe 
purchase  money.  Lawrence  v.  Ball,  14  N.  Y. 
477;  Brady  v.  Begun,  36  Barb.  (N.  Y.)  533. 
Compare  Rivers  v.  Washington,  34  Tex.  267. 

Specific  Performance.  —  Nor  can  the  vendee 
take  advantage  of  the  presumption  in  a  suit 
for  specific  performance.  Morey  v.  Farmers' 
L.  &  T.  Co.,  14  N.  Y.  302.  See  also  infra, 
this  section,  Presumption  as  Basis  for  Affirma- 
tive Relief. 

3.  Judgments  and  Decrees  —  England.  — 
Flower  v.  Bolingbroke,  1  Stra.  639. 

United  Stales.  —  Gaines  v.  Miller,  111  U.  S. 

395- 

Alabama.  —  Rhodes  v.  Turner,  21  Ala.  210. 
Arkansas.  —  Woodruff  v.  Sanders,  15  Ark. 

H3- 

California.  — Gage  v.  Downey,  79  Cal.  140. 
Connecticut.  —  Chapman  v.  Loomis,  36  Conn. 
460;    Fanton  v.  Middlebrook,  50  Conn.  44; 
Boardman  v.  De  Forest,  5  Conn.  8. 

Delaware. — Vaughn  v.  Marshall,  1  Houst. 
(Del.)  604;  Farmers'  Bank  v.  Leonard,  4  Harr. 
(Del.)  536;  Robinson  v.  Tunnell,  2  Houst.  (Del.) 
387;  Morrow  v.  Robinson,  4  Del.  Ch.  521; 
Moore  v.  Carey,  1  Marv.  (Del.)  401;  De  Ford 
v.  Green,  1  Marv.  (Del.)  316;  Burton  v.  Can- 
non, 5  Harr.  (Del.)  13;  Campbell  v.  Carey,  5 
Harr.  (Del.)  427. 

Georgia.  —  Willingham  v.  Long.  47  Ga.  545; 
Tennessee  v.  Virgin,  36   Ga.  390;    Burt  v. 
Casey,  10  Ga.  178. 
Iowa.  —  Hendricks  v.  Wallis.  7  Iowa  224. 
Maine.  —  Jackson    v.    Nason,    38    Me.  85; 
Noble  v.  Merrill,  48  Me.  140. 

Mississippi.  —  Doe  v.  Gildart,  5  How.  (Miss.) 
606. 

Missouri.  —  Baker  v.  Stonebraker,  36  Mo. 
338.  Compare  Humphreys  v.  Lundy,  37  Mo. 
320;  Sublett  v.  Nelson,  38  Mo.  487. 

New  Hampshire.  —  Clark  v.  Clement,  33  N. 
H.  563. 

Arew  Jersey.  —  Gulick  v.  Loder,  13  N.  J.  L. 
68,  23  Am.  Dec.  711 ;  Bird  v.  Inslee,  23  N.  J. 
Eq.  363;  Buchannan  v.  Rowland,  5  N.  J.  L. 

831. 

New  York.  —  Malloy  v.  Vanderbilt,  (Supm. 
Ct.  Spec.  T.)  4  Abb.  N.  Cas.  (N.  Y.)  127; 
Henderson  v.  Henderson,  3  Den.  (N.  Y.)  314; 
Kennedy  v.  Mills,  (C.  PI.  Spec.  T.)  4  Abb.  Pr. 
(N.  Y.)  132:  Miller  j.  Smith,  16  Wend.  (N.  Y.) 
425,  reversing  14  Wend.  (N.  Y.)  188. 

North  Carolina.  —  Herman  v.  Watts,  107  N. 
Car.  646;  Johnson  v.  England,  4  Dev.  &  B.  L. 
(20  N.  Car.)  70. 

Oregon.  —  Beekman  v.  Hamlin,  19  Oregon 
383,  20  Am.  St.  Rep.  827. 

Pennsylvania.  —  Wills  v.  Gibson.  7  Pa.  St. 
154:  Smith  v.  Shoenberger',  176  Pa.  St.  95; 
Broomall  v.  Laird,  1  Del.  Co.  Rep.  (Pa.)  161; 
Davis  v.  N'cHenry,  11  W.  N.  C.  (Pa.)  304; 
Green  v.  Plaitsburg,  13  Pa.  Co.  Ct.  335;  Fish- 
er's Estate,  7  Lane.  L.  Rev.  333;  Hubley's 
Appeal,  19  Pa.  St.  138;  Bentley's  Estate,  9 
Phila.  (Pa.)  344,  30  Leg.  Int.  (Pa.)  432;  Biddle 
v.  Girard  Nat.  Bank,  log  Pa.  St.  349;  Van 
Loon  v.  Smith,  103  Pa  St.  238-  Cope  v. 
Humphreys,  14  S.  &  R.  (Pa.)  15;  Hummel  v. 
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tion  of  satisfaction  does  not  apply  to  judgments  for  the  possession  of  prop- 
erty;1 claims  by  the  government  or  state,4  such  as  taxes  and  assessments;3 
rent,4  though  an  extinguishment  of  the  rent,  as  in  cases  of  a  rent  reserved  in 
a  conveyance  in  fee,  is  not  so  presumed ;  *  annuities  in  arrear  for  twenty 
years;6  indebtedness  of  the  government;7  and  legacies 8  or  distributive 
shares  in  decedents'  estates.9 

(c)  Courts  of  Equity.  —  The  presumption  of  payment  from  the  lapse  of  twenty 


Lilly,  188  Pa.  St.  463,  68  Am.  St.  Rep.  879; 
Jenkins  v.  Anderson,  (Pa.  1887)  11  Atl.  Rep. 
558. 

South  Carolina.  —  Sessions  v.  Stevenson,  1 1 
Rich.  Eq.  (S.  Car.)  282;  Colvin  v.  Phillips,  25 
S.  Car.  228;  Patterson  v.  Baxley,  33  S.  Car. 
354;  Tobin  v.  Myers,  18  S.  Car.  324;  Pratt  v. 
McLure,  10  Rich.  Eq  (S.  Car.)  301;  Stover  v. 
Duren,  3  Strobh.  L.  (S.  Car.)  448,  51  Am.  Dec. 
634;  Sargent  v.  Hayne,  Riley  L.  (S.  Car.)  293; 
McQueen  v.  Fletcher,  4  Rich.  Eq.  (S.  Car.) 
152;  Kennedy  v.  Denoon,  Treadw.  (S.  Car.) 
617;  Cohen  v.  Thomson,  2  Mill  (S.  Car.)  146; 
Simms  v.  Kearse,  42  S.  Car.  43. 

Virginia.  —  Brown  u.  Campbell,  33  Gratt. 
(Va.)  402;  Scott  v.  Isaacs,  13  Va.  L.  J.  122,  85 
Va.  712;  White  v.  Offield,  90  Va.  336. 

The  lapse  of  time  giving  rise  to  the  pre- 
sumption of  payment  of  a  judgment  is  to  be 
calculated  from  the  entry  of  the  judgment, 
and  not  from  the  date  of  the  bond  and  war- 
rant of  attorney.  Stockley  v.  Bevvley,  5 
House.  (Del.)  587. 

OrcUr  for  Distribution  of  Assets  Among  Credit- 
ors.—  White  v.  Offield,  90  Va.  336. 

Foreign  Judgment.  —  Fanton  v.  Middlebrook, 
50  Conn.  44. 

Damages  Assessed  on  Taking  Land  under  Power 
of  Eminent  Domain.  —  Agawam  Canal  Co.  v. 
Edwards,  36  Conn.  476;  Blakeslee  v.  Tyler, 
55  Conn.  395. 

If  the  owner  of  land  condemned  remains  in 
possession,  or  if  the  corporation  in  whose 
favor  the  land  is  condemned  does  not  take 
possession,  no  presumption  of  payment  of  the 
damages  awarded  arises.  Chicago,  etc.,  R. 
Co.  v.  Gait,  133  III.  657. 

1.  Van  Rensselaer  v.  Wright,  121  N.  Y.  626, 
affirming  56  Hun  (N.  Y.)  39. 

2.  Claims  by  Government.  —  Tennessee  v. 
Virgin,  36  Ga.  388;  Giles  v.  Baremore,  5  Johns. 
Ch.  (N.  Y.)  545. 

3.  Taxes  and  Assessments.  —  Dalton  v.  Bethle- 
hem, 20  M.  H.  505;  Andover  v.  Merrimack 
County,  37  N.  H.  437;  Colebrook  v.  Stewarts- 
town,  28  N.  H.  75;  Hopkinton  v.  Springfield, 
12  N.  H.  328;  Matter  of  Serrill,  9  Hun  (N.  Y.) 
233;  Fisher  v.  New  York,  67  N.  Y.  73,  revers- 
ing 6  Hun  (N.  Y.)  64;  Dorgeloh  v.  Bassford, 
50  N.  Y.  Super.  Ct.  450;  Mellon's  Appeal,  114 
Pa.  St.  564;  Siewart's  Estate,  147  Pa.  St.  383: 
Woodburn  v.  Farmers',  etc.,  Bank,  5  W.  & 
S.  (Pa.)  447;  McLaughlin  v.  Kain,  45  Pa.  St. 
113.  See  also  Matter  of  Striker,  10  Hun  (N. 
Y.)  308,  71  N.  Y.  603. 

Collateral  Inheritance  Tax.  —  Stewart's  Estate, 
147  Pi-  St.  383. 

Unseated  Lands.  —  Woodburn  v.  Farmers', 
etc.,  Bank,  5  W.  &  S.  (Pa.)  447. 

At  Common  Law  it  has  been  held  that  there 
was  no  presumption  as  to  the  payment  of 
claims  due  to  the  government,  thereby  placing 
the  presumption  of  payment  on  the  same  foot- 


ing as  the  statute  of  limitations  and  basing 
the  decision  on  the  principle  that  the  govern- 
ment could  not  be  guilty  of  laches.  U.  S.  v. 
Williams,  4  McLean  (U.  S)  567;  People  v. 
Columbia  County,  10  Wend.  (N.  Y.)  363.  See 
also  Fairbanks  v.  Wood,  17  Wend.  (N.  Y.) 
329- 

4.  Rent.  —  Bailey  v.  Jackson,  16  Johns.  (N. 
Y.)  210,  8  Am.  Dec.  309;  Lyon  v.  Odell,  65  N. 
Y.  28;  St.  Mary's  Church  v.  Miles,  1  Whan. 
(Pa.)  229;  McQuesney  v.  Hiester,  33  Pa.  St. 
435- 

Arrears  of  Ground  Rent  beyond  twenty  years 
are  presumed  to  have  been  paid.  St.  Mary's 
Church  v.  Miles,  1  Whart.  (Pa.)  229. 

6.  Lyon  v.  Odell,  65  N.  Y.  28;  Lyon  v.  Adde, 
63  Barb.  (N.  Y.)  89;  Tyler  v.  Heidorn,  46  Barb. 
(N.  Y.)  439;  Cole  v.  Patterson,  25  Wend.  (N. 
Y.)  457.  See  also  Ten  Broeck  v.  Livingston, 
1  Johns.  Ch.  (N.  Y.)  357.  Compare  Livingston 
v.  Livingston,  4  Johns.  Ch.  (N.  Y.)  294. 

6.  Annuities.  —  Smallman  v.  Hamilton,  2 
Atk.  71;  Andrews  v.  Sparhawk,  13  Pick. 
(Mass.)  393.  See  also  Shad  bolt  v.  Vander- 
plank,  29  Beav.  405;  Cornwall  v.  Hoyt,  7 
Conn.  428. 

But  so  long  as  the  annuitant  lives,  a  dis- 
charge of  the  annuity  will  not  be  presumed 
though  more  than  twenty  years  from  the  last 
payment  has  expired.  Cornwall  v.  Hoyt,  7 
Conn.  428. 

7.  Manin  v.  U.  S.,  28  Ct.  CI.  137. 

8.  Legacies  —  England.  —  Pickering  v.  Stam- 
ford, 2  Ves.  Jr.  272;  Campbell  v.  Graham,  1 
Russ.  &  M.  453;  Jones  v.  Turbeville,  2  Ves. 
Jr.  11. 

Massachusetts.  —  Kingman  v.  Kingman,  121 
Mass.  249;  Andrews  v.  Sparhawk,  13  Pick. 
(Mass.)  393. 

New  Jersey.  —  Magee  v.  Bradley,  54  N.  J. 
Eq.  326;  Hayes  v.  Whitall,  13  N.  J.  Eq.  241. 

New  York.  —  Arden  v.  Arden,  1  Johns.  Ch. 
(N.  Y.)  313;  Sweeney  v.  Sweeney,  (Supm.  Ct. 
Gen.  T.)  32  N.  Y.  St.  Rep.  156. 

North  Carolina.  —  Cox  v.  Brovver,  114  N. 
Car.  422. 

Pennsylvania.  —  Bentlev's  Appeal,  99  Pa.  St. 
504,  reversing  8  W.  N.  C.  (Pa.)  455,  10  W.  N. 
C.  (Pa.)  224;  Okeson's  Appeal,  2  Grant  Cas. 
(Pa.)  303;  Phillips's  Appeal,  (Pa.  188S)  13  Atl. 
Rep.  906;  Parker's  Estate,  2  Pa.  Dist.  101,  12 
Pa.  Co.  Ct.  436. 

See  also  Girard  v.  Futterer,  84  Ala.  323. 
Legacy  Charged  on  Land.  —  Magee  v.  Bradley, 
54  N.  J.  Eq.  326.    See,  however,  Williams  v. 
Williams,  82  Wis.  393. 

Presumption  Rebuttable. —  Magee  v.  Bradley, 
54  N.  J.  Eq.  326. 

9.  Distributive  Shares.  —  Fuller  v  Cushman, 
170  Mass.  286;  Com.  v.  Snyder,  62  Pa.  St. 
153;  Thompson's  Estate,  1  Kulp  (Pa.)  235; 
Phillips's  Appeal,  (Pa.  1888)  13  Atl.  Rep.  906; 
Wilson  v.  Wilson,  29  S.  Car.  260. 
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years  obtains  in  courts  of  equity  as  well  as  in  courts  of  law,1  though  it  has 
been  held  that  a  trustee  of  an  express  trust  cannot  rely  on  the  lapse  of  time 
as  raising  a  presumption  of  payment  by  him  in  execution  of  the  trust.* 

(d)  Lapse  of  Time  Less  than  Twenty  Years.  —  In  the  absence  of  statutory  provision, 
irrespective  of  the  character  of  the  indebtedness  and  the  bar  to  action  fixed 
by  the  statute  of  limitations,  presumption  of  the  payment  of  an  indebtedness 
once  shown  to  exist  does  not  arise  from  the  mere  lapse  of  any  shorter  period 
than  twenty  years.3 

Lapse  of  Time  as  Evidence  of  Payment.  —  Lapse  of  time,  though  less  than  twenty 


1.  Rule  in  Equity  —  Indiana. — O'Brien  v. 
Holland,  3  Blackf.  (Ind.)  4qo. 

Kansas.  —  Courtney  v.  Slaucfenmayer,  56 
Kan.  392,  54  Am.  St.  Rep.  592. 

Kentucky.  —  Taylor  v.  Bate,  4  Dana  (Ky.) 
198;  Tibbs  v.  Clark,  5  T.  B.  Mon.  (Ky.)  527. 

Maryland.  —  Boyd  v.  Harris,  2  Md.  Ch.  210. 

Massachusetts.  —  Andrews  v.  Sparhawk,  13 
Pick.  (Mass.)  393. 

Mississippi.  —  Doe  v.  Gildart,  5  How.  (Miss.) 
606. 

New  Jersey.  —  Magee  v.  Bradley,  54  N.  J. 
Eq.  326;  Bird  v.  Inslee,  23  N.  J.  Eq.  363. 

New  York.  —  Giles  v.  Bareraore,  5  Johns. 
Ch.  (N.  Y.)  545;  Ellison  v.  Moffatt,  1  Johns. 
Ch.  (M.  Y.)  46;  Kingsland  v.  Roberts,  2  Paige 
(N.  Y.)  193;  Clark  v.  Bogardus,  2  Edw.  (N.  Y.) 
387;  Jackson  v.  Sackett,  7  VVend.  (N.  Y.)  94. 

South  Carolina. —  Montgomery  v.  Cloud,  27 
S.  Car.  188;  Nobles  v.  Hogs,  3°  S.  Car.  322. 

2.  Williams  v.  Williams,  82  Wis.  393.  See 
also  the  title  Trusts  and  Trustees. 

3.  Lapse  of  Less  than  Twenty  Years  —  United 
States.  —  Dunlop  v.  Ball,  2  Cranch  (U.  S.)  180; 
Goldhawk  v.  Duane,  2  Wash.  (U.  S.)  323;  Dox 
v.  Postmaster-Gen.,  1  Pet.  (U.  S.)  318;  Holmes 
v.  Schooner  Lodemia,  Crabbe  (U.  S.)  434. 

Alabama.  —  Phillips  v.  Adams,  78  Ala.  225 
Connecticut.  —  Belknap  v.  Gleason,  11  Conn 

160,  27  Am.  Dec.  721. 

Georgia.  —  Thomas  v.  Hunnicutt,  54  Ga.  337 
Illinois.  —  Aultman  v.  Connor,  25  111.  App 

654. 

Indiana.  —  Swatts  v.  Bowen,  141  Ind.  322. 

Iowa.  —  Nash  v.  Gibson,  16  Iowa  305;  For- 
syth v.  Ripley,  2  Greene  (Iowa)  181;  Ludwig 
v.  Blackshere,  102  Iowa  366. 

Kentucky.  —  Poston  v.  Smith,  8  Bush  (Ky.) 
589;  Stockton  v.  Johnson,  6  B.  Mon.  (Ky.)  409. 

Maine.  — Thayer  v.  Mowry,  36  Me.  287. 

Michigan.  —  Adair  v.  Adair,  5  Mich.  204,  71 
Am.  Dec.  779;  Matter  of  Bennett,  52  Mich. 
415. 

New  Jersey.  —  Snediker  v.  Everingham,  27 
N.  J.  L.  143;  Boon  v.  Pierpont,  28  N.  J.  Eq.  7. 

New  York. — Newcombe  v.  Fox,  1  N.  Y.  App. 
Div.  389;  Clark  v.  Bogardus,  2  Edw.  (N.  Y.) 
387;  Ingraham  v.  Baldwin,  g  N.  Y.  45,  12  Barb. 
(N.  Y.)  9;  Daby  v.  Ericsson,  45  N.  Y.  786. 

Pennsylvania.  —  Rogers  v.  Burns,  27  Pa.  St. 
525;  Strohm's  Appeal,  23  Pa.  St.  351;  Coates's 
Estate,  2  Pars.  Eq.  Cas.  (Pa.)  258;  Henderson 
v.  Lewis,  9  S.  &  R.  (Pa.)  379;  Tilghman  v. 
Fisher,  9  Watts  (Pa.)  441;  Clapier  v.  Maupay, 
2  Miles  (Pa.)  137;  Diamond  v.  Tobias,  12  Pa. 
St.  312;  Brubaker  v.  Taylor,  76  Pa.  St.  83; 
Moore  v.  Smith,  81  Pa.  St.  182;  King  v. 
Coulter,  2  Grant  Cas.  (Pa.)  77;  Boltz  v.  Bull- 
man,  1  Yeates  (Pa.)  584;  Dehart  v.  Gard,  Add. 
(Pa.)  344;  Lesley  v.  Nones,  7  S.  &  R.  (Pa.)  410; 


Adlum  v.  Yard,  1  Rawle  (Pa.)  163,  18  Am 
Dec.  608;  McCarty  v.  Gordon,  4  Whart.  (Pa.) 
321;  Hughes  v.  Hughes,  54  Pa.  St.  240;  Cope 
v.  Humphreys,  14  S.  &  R.  (Pa.)  15;  Devereux's 
Estate,  184  Pa.  St.  429;  Walls  v.  Walls,  170 
Pa.  St.  48;  Morrison  v.  Collins,  127  Pa.  St.  28, 
14  Am.  St.  Rep.  827. 

South  Carolina.  —  Bradley  v.  Jennings,  15 
Rich.  L.  (S.  Car.)  34;  Smithpeter  v.  Ison,  4 
Rich.  L.  (S.  Car.)  203,  53  Am.  Dec.  732;  Blake 
v.  Quash,  3  McCord  L.  (S.  Car.)  340;  Wight- 
man  v.  Butler,  2  Spears  L.  (S.  Car.)  357;  Rob- 
inson v.  Robinson,  20  S.  Car.  574. 

Virginia.  —  Tunstall  v.  Withers,  86  Va.  892; 
Cheatham  v.  Aistrop,  97  Va.  457:  Massie  v. 
Heiskell,  80  Va.  789;  Norvell  v.  Little,  79  Va. 
141;  Dabuney  v.  Dabuney,  2  Rob.  (Va.)  622, 
40  Am.  Dec.  761. 

Vermont.  —  Mattocks  v.  Bellamy,  8  Vt.  463; 
Sparhawk  v.  Buell,  9  Vt.  41;  Grafton  Bank 
v.  Doe,  19  Vt.  463,  47  Am.  Dec.  69";  Graves  v. 
Weeks,  19  Vt.  178.  Compare  Whitney  v.  French, 
25  Vt.  663. 

West  Virginia.  —  Sadler  v.  Kennedy,  11  W. 
Va.  187;  Calwell  v.  Prindle,  19  W.  Va.  605. 

Wisconsin.  —  Pritchard  v.  Howell,  1  Wis. 
131. 

See  also  Siboni  v.  Kirkman,  1  M.  &  W.  418. 
Twenty  Years  Less  One  Day  —  Payment  Not 
Presumed.  —  Calwell   v.    Prindle,  19   W.  Va. 

605. 

Nineteen  Years  and  Nine  Months.  —  Bradley 

v.  Jennings,  15  Rich.  L.  (S.  Car.)  34. 

In  a  Few  Cases,  However,  the  courts  have  con- 
sidered that  the  presumption  of  payment  arose 
after  the  lapse  of  time  fixed  by  the  statutes 
for  bringing  actions  in  the  particular  class  of 
indebtedness.  Jackson  v.  Sackett,  7  Wend. 
(N.  Y.)  94.  See  also  Didblake  v.  Robb,  I 
Woods  (U.  S.)  680;  Atkinson  v.  Dance,  9  Yerg. 
(Tenn.)  424,  30  Am.  Dec.  422;  Fessenden  v. 
Barrett,  9  Tex.  475;  Rivers  v.  Washington,  34 
Tex.  267;  Walker  v.  Emerson,  20  Tex.  707, 
73  Am.  Dec.  207 ;  De  Cordova  v.  Smith,  9  Tex. 
129,  58  Am.  Dec.  136;  De  Witt  v.  Miller,  9 
Tex.  239;  Glasscock  z>.  Nelson,  26  Tex.  150. 

In  Tennessee  the  courts  have  adopted  the  rule 
that  the  lapse  of  sixteen  years  gives  rise  to  a 
presumption  of  payment.  Yarnell  v.  Moore, 
3  Coldw.  (Tenn.)  176;  McDaniel  v.  Goodall,  2 
Coldw.  (Tenn.)  391;  Kilpatrick  v.  Brashear,  10 
Heisk.  (Tenn.)  372:  Anderson  v.  Settle,  5 
Sneed  (Tenn.)  202;  Blackburn  v.  Squib.  Peck 
(Tenn.)  64;  Carter  v.  Wolfe,  1  Heisk.  (Tenn.) 
700;  Thompson  v.  Thompson,  2  Head  (Tenn.) 
406:  Lyon  v.  Guild,  5  Heisk.  (Tenn.)  17s. 

But  any  period  short  of  sixteen  years  does 
not  of  itself  raise  the  presumption.  Anderson 
v.  Settle,  5  Sneed  (Tenn.)  202;  Mobile,  etc.,  R. 
Co.  v.  Wisdom,  5  Heisk.  (Tenn.)  128. 
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years,  may  be  considered  as  evidence  of  payment,1  and  may,  together  with 
other  circumstances  and  evidence  of  payment,  such  as  the  ability  of  the 
alleged  debtor  to  pay  and  the  stringent  financial  condition  of  the  alleged 
creditor,3  be  sufficient  to  sustain  a  finding  or  verdict  that  the  indebtedness  has 
been  paid;3  but  the  mere  ability  of  the  debtor  to  pay,  together  with  lapse 
of  time  short  of  twenty  years,  is  insufficient  to  show  payment.4 

statutory  Provision.  —  In  some  jurisdictions  it  is  provided  that  the  presump- 
tion in  regard  to  payment  shall  arise  after  the  lapse  of  a  shorter  period  than 
twenty  years.5 

(e)  Rebutting   Presumption  —  aa.  In  General. — The   presumption    of  payment 


1.  Lapse  of  Less  than  Twenty  Years  as  Evidence 
of  Payment  —  Indiana.  —  Long  v.  Straus,  124 
Ind.  84;  De  Vay  v.  Dunlap,  7  Ind.  App. 
690. 

Iowa.  —  Manning  v.  Meredith,  69  Iowa  430. 

Kansas.  —  Pattie  v.  Wilson,  25  Kan.  326. 

Kentucky.  —  Poston  v.  Smith,  8  Bush  (Ky.) 
591;  Wilson  v.  Suggett,  (Ky.  1889)  10  S.  W. 
Rep.  382;  Moore  v.  Pogue,  1  Duv.  (Ky.)  327. 

Louisiana.  —  Bethany  v.  His  Creditors,  7 
Rob.  (La.)  61;  Abat  v.  Buisson,  9  La.  418. 

Michigan.  —  Day  v.  Cole,  65  Mich.  129. 

New  Jersey. — Snediker  v.  Everingham,  27 
N.  J.  L.  143. 

Pennsylvania.  —  Lee  v.  Newell,  107  Pa.  St. 
283;  Hamilton  v.  Hamilton,  18  Pa.  St.  20,  55 
Am.  Dec.  585;  Walls  v.  Walls,  170  Pa.  St.  48; 
Larzalere's  Appeal,  17  W.  N.  C.  (Pa.)  282. 

South  Carolina.  —  Wightman  v.  Butler,  2 
Spears  L.  (S.  Car.)  357;  Bradley  v.  Jennings, 
15  Rich.  L.  (S.  Car.)  34, 

Tennessee.  —  Stanley  v.  McKinzer,  7  Lea 
(Tenn.)  456. 

Texas.  —  Walker  v.  Emerson,  20  Tex.  706, 
73  Am.  Dec.  207. 

Virginia.  —  Barbour  v.  Duncanson,  77 
Va.  76. 

Compare  Aultman  v.  Connor, '25  111.  App.  654. 
Mortgage.  —  Gould  v.  White,  26  N.  H.  178. 

2.  Bander  v.  Snyder.  5  Barb.  (N.  Y.)  63; 
Flagg  v.  Ruden.  1  Bradf.  (N.  Y.)  192;  Morri- 
son v.  Collins,  127  Pa.  St.  28,  14  Am.  St.  Rep. 
827;  Haines's  Appeal,  (Pa.  1886)  2  Cent.  Rep. 
341;  Mertz's  Appeal,  (Pa.  1886)  7  Atl.  Rep. 
187.  See  also  Gamier  v.  Renner,  51  Ind.  372. 
Compare  Alexander  v.  Dutcher,  7  Hun  (N.  Y.) 
439,  70  N.  Y.  385. 

3.  England.  —  Rex  v.  Stephens,  1  Burr.  433. 
Canada.  —  Allard  v.  Legault,  13  L.  C.  Tur.  80. 
United  States.  —  U.  S.  v.  Laub,  12  Pet.  (U. 

S.)  1,  affirming  4  Cranch  (C.  C.)  703;  Denniston 
v.  McKeen,  2  McLean  (U.  S.)  253;  Jones  v. 
Wilkey,  78  Fed.  Rep.  532. 

Alabama.  —  Phillips  v.  Adams,  78  Ala.  225; 
May  v.  Wilkinson,  76  Ala.  543. 

Delaware.  —  Fleming  v.  Rothwell,  5  Harr. 
(Del.)  46. 

Georgia.  —  Milledge  v.  Gardner,  33  Ga.  397. 
Illinois.  — Seacord  v.  Matteson,  56  111.  App. 
439- 

Indiana.  —  Gamier  v.  Renner,  51  Ind.  372; 
Long  v.  Straus,  124  Ind.  84;  Jacobs  v.  Stale, 
127  Ind.  77. 

Kentucky.  —  Burns  v.  Ross,  (Ky.  1895)  30  S. 
W.  Rep.  641. 

Louisiana .  —  Davenport  v.  Labauve,  5  La. 
Ann.  140;  Wood  v.  Egan.  39  La.  Ann.  684; 
Peytavin  v.  Maurin,  2  La.  481;  Wells  v. 
Compton,  3  La.  164. 

Minnesota.  —  Lang  v.  Ferrant,  55  Minn.  415. 


Missouri.  —  Baker  v.  Stonebraker,  36  Mo. 
338;  West  v.  Brison,  99  Mo.  684;  Mercantile 
Bank  v.  Hawe,  33  Mo.  App.  214. 

New  Hampshire.  —  Gould  v.  White,  26  N. 
H.  178. 

New  York.  —  Lawrence  v.  Elmendorf,  5 
Barb.  (N.  Y.)  73;  Sheldon  v.  Heaton,  22  N.  Y. 
App.  Div.  308;  Bander  v.  Snvder,  5  Barb.  (N. 
Y.)63;  Flagg  v.  Ruden,  1  Bradf.  (N.  Y.)  192; 
Farrington  v.  King,  1  Bradf.  (N.  Y.)i82;  Jack- 
son v.  Pratt.  10  Johns.  (N.  Y.)38i. 

Pennsylvania.  —  Cobb  v.  Cobb,  2  Lack.  Leg. 
N.  (Pa.)  217;  Beecher's  Estate,  29  Pittsb.  L. 
J.  N.  S.  (Pa.)  84;  Briggs's  Appeal,  93  Pa.  St. 
485;  Kelly's  Estate,  6  Pa.  Dist.  685;  Moore  v. 
Smith,  81  Pa.  St.  182;  Brubaker  v.  Taylor,  76 
Pa.  St.  83;  Kohler's  Estate,  18  Pa.  Co.  Ct. 
184;  Connelly  v.  McKean,  64  Pa.  St.  113; 
Birkey  v.  McMakin,  64  Pa.  St.  343;  Diamond 
v.  Tobias,  12  Pa.  St.  312;  Briggs's  Appeal,  93 
Pa.  St.  485;  Tilghman  v.  Fisher,  9  Watts  (Pa.) 
441. 

South  Carolina.  —  Blake  v.  Quash,  3  McCord 
L.  (S.  Car.)  340;  Williams  v.  Sims,  1  Rich. 
Eq.  (S.  Car.)  53;  Winstanley  v.  Savage,  2  Mc- 
Cord Eq.  (S.  Car.)  435  ;  Wherry  v.  McCammon, 
12  Rich.  Eq.  (S.  Car.)  337,  91  Am.  Dec.  240; 
Shaw  v.  Bowie,  3  Brev.  (S.  Car.)  409;  Butler 
v.  Washington,  28  S.  Car.  607. 

Tennessee.  —  Atkinson  v.  Dance,  9  Yerg. 
(Tenn.)424,  30  Am.  Dec.  422;  Husky  v.  Maples, 
2  Coldw.  (Tenn.)  25,  88  Am.  Dec.  588;  Crank 
v.  Flowers,  4  Heisk.  (Tenn.)  629;  Leiper  v. 
Erwin,  5  Yerg.  (Tenn.)  97. 

Virginia.  —  Norvell  v.  Little,  79  Va.  141 ; 
Tunstall  v.  Withers,  86  Va.  892. 

(Vest  Virginia.  — Sadler  v.  Kennedy,  11  W. 
Va.  187;  Calwell  v.  Prindle,  19  W.  Va.  605. 

4.  Moore  v.  Pogue,  1  Duv.  (Ky.)  327;  Daby 
v.  Ericsson,  45  N.  Y.  786;  Alexander  v. 
Dutcher,  7  Hun  (N.  Y.)  439,  affirmed  70  N.  Y. 
385;  Morrison  v.  Collins,  127  Pa.  St.  28,  14  Am. 
St.  Rep.  827 

6.  Statutory  Provisions.  —  Rector  v.  More- 
house, 17  Ark.  131;  Woodruff  v.  Sanders,  15 
Ark.  143;  Spruill  v.  Davenport,  5  Ired.  L.  (27 
N.  Car.)  663;  McKeethan  v.  Atkinson,  1  Jones 
L.  (46  N.  Car.)  421 ;  Haws  v.  Cragie,  4  Jones  L. 
(49  N.  Car.)  394;  Grant  v.  Burgwyn,  84  N. 
Car.  560;  Hall  v.  Gibbs,  87  N.  Car.  4;  Ex  p. 
Walker,  107  N.  Car.  340. 

Single  Bills  are  embraced  in  the  instruments 
and  demands  to  which,  under  the  North  Caro- 
lina code,  a  presumption  of  payment  attaches 
after  ten  years.  Rogers  v.  Clements,  98  N. 
Car.  180. 

Mortgage. —  Pemberton  v.  Simmons,  100  N. 
Car.  316;  Roberts  v.  Welch,  8  Ired.  Eq.  (43  N. 
Car.)  287;  Brown  v.  Becknald,  5  Jones  Eq.  (58 
N.  Car.)  423. 
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arising  from  the  lapse  of  time  is  a  matter  of  evidence,  and  is  a  presump- 
tion only  of  fact  which  may  be  repelled  by  evidence  or  circumstances 
showing   nonpayment.1     This  rule   applies   to  judgments,2  mortgages,3 


1.  Presumption  of  Payment  Rebuttable  —  Eng- 
land.—  Oswald  v.  Legh,  i  T.  R.  270;  Barring- 
ton  v.  Searle,  3  Bro.  P.  C.  535;  Hillary  v. 
Waller,  12  Ves.  Jr.  266;  Fladong  v.  Winter,  19 
Ves.  Jr.  196. 

United  States.  —  Dunlop  v.  Ball,  2  Cranch 
(U.  S.)  180;  Higginson  v.  Mein,  4  Cranch  ((J. 
S.)  415;  Hopkirk  v.  Page,  2  Brock.  (U.  S.)  20; 
Morris's  Estate,  Crabbe  (U.  S.)  70;  Brobst  v. 
Brock,  10  Wall.  (U.  S.)  519;  McCormick  v. 
Eliot,  43  Fed.  Rep.  469. 

Alabama.  —  Semple  v.  Glenn, yi  Ala.  245,  24 
Am.  St.  Rep.  894. 

Arkansas.  —  Duke  v.  Slate,  56  Ark.  485. 

Connecticut.  —  Lynde  v.  Denison,  3  Conn. 
397;  Boardman  v.  De  Forest,  5  Conn.  8;  Dag- 
gett v.  Tallman,  8  Conn.  176. 

Delaware.  —  Moore  v.  Carey,  1  Marv.  (Del.) 
401;  Fanners'  Bank  v.  Leonard,  4  Harr.  (Del.) 
539;  De  Ford  v.  Green,  1  Marv.  (Del.)  316. 

Illinois.  —  Parker  u.  Parker,  52  111.  App.  333. 

Indiana.  —  Smith  v.  Buskirk,  7  Blackf.  (Ind.) 
473. 

Kansas.  —  Courtney  v.  Staudenmayer,  56 
Kan.  392,  54  Am.  St.  Rep.  592. 

Kentucky.  — Waters  v.  Waters.  1  Met.  (Ky.) 
519;  Shields  v.  Pringle,  2  Bibb  (Ky.)  387; 
Taylor  v.  Bate,  4  Dana  (Ky.)  198;  Herndon  v. 
Bartlett,  7  T.  B.  Mon.  (Ky.)  449. 

Maine.  —  Howe  v.  Saunders,  38  Me.  350; 
McLellan  v.  Crofton,  6  Me.  307. 

Massachusetts. —  Bass  v.  Bass,  8  Pick.  (Mass.) 
187;  Denny  v.  Eddy,  22  Pick.  (Mass.)  533; 
Fuller  v.  Cushman,  170  Mass.  286. 

Mississippi.  —  Mann  v.  Manning,  12  Smed. 
&  M.  (Miss.)  615. 

Missouri.  —  Lewis  v.  Schwenn,  93  Mo.  26,  3 
Am.  St.  Rep.  511. 

New  Hampshire.  —  Haverhill  v.  Orange,  47 
N.  H.  273;  Grantham  v.  Canaan,  38  N.  H.  26S. 

New  Jersey.  —  Magee  v.  Bradley,  54  N.  J. 
Eq.  326;  Wanmaker  v.  Van  Buskirk,  1  N.  J. 
Eq.  685,  23  Am.  Dec.  748. 

New  York.  —  Arden  v.  Arden,  1  Johns.  Ch. 
(N.  Y.)  313;  Giles  v.  Baremore,  5  Johns.  Ch. 
(N.  Y.)  545 ;  Jackson  v.  Pierce,  10  Johns.  (N.  Y.) 
417;  Bailey  v.  Jackson,  16  Johns.  (N.  Y.)  210, 
8  Am.  Dec.  309;  Fisher  v.  New  York,  6  Hun 
(N.  Y.)  64;  Jackson  v.  Sackett,  7  Wend.  (N.  Y.) 
94;  Morris  v.  Wadsworth,  17  Wend.  (N.  Y.) 
103;  Van  Rensselaer  v.  Livingston.  12  Wend. 
(N.  Y.)  490;  Jackson  v.  Hotchkiss,  6  Cow.  (N. 
Y.)40i;  Henderson  v.  Henderson,  3  Den.  (N. 
Y.)  314;  M'Dowl  v.  Charles,  6  Johns.  Ch. 
(N.  Y.)  132;  Cole  v.  Paterson,  25  Wend.  (N.  Y.) 
457;  Bean  v.  Tonnele,  94  N.  Y.  381,  46  Am. 
Rep.  153;  Macaulay  v.  Palmer,  125  N.  Y.  742, 
36  N.  Y.  St.  Rep.  175,  affirming  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  402;  Sheldon  v.  Hea- 
ton,  88  Hun  (N.  Y.)  535. 

North  Carolina.  —  McKinder  v.  Littlejohn, 
1  lied.  L.  (23  N.  Car.)  66;  Wood  v.  Deen,  1 
Ired.  L.  (23  N.  Car.)  230;  Williams  v.  Peal,  4 
Dev.  &  B.  L.  (20  N.  Car.)  471. 

Ohio.  —  Allen  v.  Everly,  24  Ohio  St.  97. 
.  Oregon.  —  Beekman  v.  Hamlin,  20  Oregon 
352,  23  Oregon  313. 

Pennsylvania.  —  Su mmerville  v.  Holliday,  1 
Watts  (Pa.)  507;  McLean  v.  Findley,  2  P.  & 


W.  (Pa.)  97;  McCullough  v.  Montgomery,  7  S. 
&  R.  (Pa.)  17;  Ankeny  v.  Penrose,  18  Pa.  St. 
190;  Foulk  v.  Brown,  2  Watts  (Pa.)  209;  Scull 
v.  Wallace,  15  S.  &  R.  (Pa.)  231;  Rogers  v. 
Burn,  27  Pa.  St.  525;  McDowell  v.  McCul- 
lough, 17  S.  &  R.  (Pa.)  51;  Eby  v.  Eby,  5  Pa. 
St.  435;  Griffith's  Estate.  14  W.  N.  C.  (Pa.)466; 
Levers  v.  Van  Buskirk,  7  W.  &  S.  (Pa.)  70; 
Bolzt  v.  Bullman,  I  Yeates  (Pa.)  584;  Durdon 
v.  Gaskill,  2  Yeates  (Pa.)  268;  Unangst  v. 
Kraemer,  8  W.  &  S.  (Pa.)  391;  Morrison  v. 
Funk.  23  Pa.  St.  421;  McQuesney  v.  Hiester, 
33  Pa.  St.  435;  Reed  v.  Reed,  46  Pa.  St.  239; 
Philadelphia  Trust  Co.  v.  Philadelphia,  etc., 
R.  Co.,  160  Pa.  St.  590;  Smith's  Estate,  177 
Pa.  St.  437. 

South  Carolina.  —  Brewton  v.  Cannon,  1 
Bay  (S.  Car.)  482;  McQueen  v.  Fletcher,  4 
Rich.  Eq.  (S.  Car.)  152;  North  v.  Drayton, 
Harp.  Eq.  (S.  Car.)  34;  Hagood's  Appeal,  38  S. 
Car.  361;  Newman  v.  Clyburn,  41  S.  Car.  534; 
Strickland  v.  Bridges,  21  S.  Car.  26;  Hall  v. 
Woodward,  26  S.  Car.  557;  Nobles  v.  Hogg, 
36  S.  Car.  322;  Boyce  v.  Lake,  17  S.  Car.  489, 
43  Am.  Rep.  618. 

Tennessee.  —  Yarnell  v.  Moore,  3  Coldw. 
(Tenn.)  176;  Stanley  v.  McKinzer,  7  Lea  (Tenn.) 
454;  Mason  v.  Spurlock,  4  Baxt.  (Tenn.)  563; 
Fisher  v.  Phillips,  4  Baxt.  (Tenn.)  243;  Lyon 
v.  Guild,  5  Heisk.  (Tenn.)  175;  Anderson  u. 
Settle,  5  Sneed  (Tenn.)  202. 

Texas.  —  McCamant  -J.  Roberts,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  731. 

Vermont.  —  Evarts  v.  Nason,  11  Vt.  12:; 
Graves  v.  Weeks,  19  Vt.  178. 

Virginia.  —  Clendenning  v.  Thompson,  91 
Va.  518;  Eustace  v.  Gaskins,  1  Wash.  (Va.) 
188;  Booker  v.  Booker,  29  Grait.  (Va.)  605,  26 
Am.  Rep.  401;  Winston  v  Street,  2  Patt.  <X  H. 
(Va.)  169;  Bowie  v.  Poor  School  Soc,  75  Va. 
300;  Brewis  v.  Lawson,  76  Va.  36;  Updike  a 
Lane,  78  Va.  132;  Coles  -•.  Ballard,  78  Va.  139; 
Jameson  v.  Rixey,  94  Va.  342,  64  Am.  St.  Rep. 
726. 

West  Virginia.  —  Hale  r  Pack,  10  W.  Va. 
145;  Calwell  v.  Prindle,  19  W.  Va.  605;  Criss 
v.  Criss,  28  W.  Va.  388. 

Wisconsin.  —  Pritchard  v.  Howell.  I  Wis. 
131;  Stark  v.  Brown,  12  Wis.  572,  78  Am.  Dec. 
762;  Sanderson  v.  Olmsted,  2  Pin.  (Wis.)  224; 
Delanev  v.  Brunette,  62  Wis.  615. 

2.  Judgments  —  Connecticut.  —  Fanton  % 
Middlebrook,  50  Conn.  44. 

Delaware.  ■ —  Stockley  v.  Bewley,  5  Houst. 
(Del.)  587. 

New  York.  — Austin  v.  Tompkins,  3  Sandf. 
(N.  Y.)  22;  Henderson  v.  Cairns,  14  Barb.  (N. 
Y.)  15;  Waddell  v.  Elmendorf,  10  N.  Y.  170; 
Boyd      Boyd.  (C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.) 

i6r. 

Ohio.  —  Bissell  v.  Jaudon,  16  Ohio  St.  49S. 
Oregon.  —  Beekman  v.  Hamlin,  20  Oregon 
352,  23  Oregon  313. 

Pennsylvania.  —  Devereux's  Estate,  1S4  Pa. 
St.  429. 

Tennessee.  —  Black  v.  Carpenter,  3  Baxt. 
(Tenn.)  350. 

3.  Mortgages — England. — Stewart  v.  Nicholls, 
Tamlyn  307. 
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bonds,  etc.*  In  this  regard  the  presumption  of  payment  from  lapse  of  time 
as  a  defense  differs  from  the  bar  created  by  the  statute  of  limitations,  as  that 
statute,  when  relied  on  as  a  defense,  is  conclusive  though  the  debt  has  not 
been  paid.* 

The  Proof  to  Rebut  the  presumption  of  payment  must  run  through  the  whole 
period  the  lapse  of  which  gives  rise  to  the  presumption.3 

The  statutory  Presumption  with  regard  to  payment  from  the  lapse  of  time  is  also, 
as  a  general  rule,  rebuttable.* 

Quantum  of  Proof.  —  The  presumption  of  payment  arising  from  the  lapse  of 
time  has  become  recognized  as  one  of  those  strong  presumptions  which  shift 
the  burden  of  proof.  From  frequent  occurrence  it  has  become  familiar  to  the 
courts,  and  from  being  constantly  recommended  to  juries,  from  motives  of 
policy,  it  has  acquired  an  artificial  force,  and  is  not  subject  to  the  discretion 
of  the  jury,  so  that  a  new  trial  should  usually  be  granted  if  the  jury  dis- 
regard it;5  and  it  has  been  held  that  when  a  verdict  of  nonpayment  would 
be  unjustified  in  view  of  the  presumption,  the  court  may  give  effect  to  the 
presumption  by  dismissing  the  complaint  or  directing  a  verdict.6 


Canada.  —  Mcintosh  v.  Rogers,  12  One.  Pr. 
389. 

Maine.  —  Knight  v.  McKinney,  84  Me.  107; 
Philbrook  v.  Clark,  77  Me.  176. 

Massachusetts.  —  Anthony  v.  Anthony,  161 
Mass.  343;  Delano  v.  Smith,  142  Mass.  490; 
Cheever  v.  Perley,  11  Allen  (Mass.)  584. 

Michigan.  — Abbott  v.  Godfroy,  I  Mich.  178; 
Lyon  v.  McDonald,  51  Mich.  435;  Baent  v. 
Kennicutt,  57  Mich.  268;  Cowie  v.  Fisher,  45 
Mich.  629. 

New  Hampshire.  —  Barker  v.  Jones,  62  N. 
H.  497,  13  Am.  St.  Rep.  586. 

New  Jersey.  — Stimis  v.  Stimis,  54  N.  J.  Eq. 
17;  Rockhill  v.  Rockhill,  (N.  J.  1888)  14  All. 
Rep.  760. 

New  York.  —  Park  v.  Peck,  1  Paige  (N.  Y.) 
477;  Heyer  v.  Pruyn,  7  Paige  (N.  Y.)  465,  34 
Am.  Dec.  355;  Jackson  v.  Slater,  5  Wend.  (N. 
Y.)2g5;  Jackson  v.  Sackett,  7  Wend.  (N.  Y.) 
c,4;  Jackson  v.  Pierce,  10  Johns.  (N.  Y.)  415; 
Harrington  v.  Slade,  22  Barb.  (N.  Y.)  161. 

Pennsylvania.  —  Brown  v.  Wagner,  23  W.  N. 
C.  (Pa.)  250. 

1.  Bonds.  —  Cotlle  v.  Payne,  3  Day  (Conn.) 
292;  Smedes  v.  Hooghialing,  3  Cai.  (N.  Y.)  48, 
2  Am.  Dec.  250;  M'Dowl  v.  Charles,  6  Johns. 
Ch.  (N.  Y.)  132;  McBride  v.  Moore,  Wright 
(Ohio)  524;  Devereux's  Estate,  184  Pa.  St.  429, 
19  Pa.  Co.  Ct.  267,  6  Pa.  Dist.  195,  Finfrock 
v.  Kahl,  9  Lane.  L.  Rev.  313;  Dickson  v. 
Gourdin,  26  S.  Car.  391,  Burnside  v.  Donnon, 
34  S.  Car.  289:  Norvell  v.  Little,  79  Va.  141. 

2.  See  the  title  Limitation  of  Actions,  vol. 
19,  p.  146. 

3.  Rowland  v.  Windley,  86  N.  Car.  36,  hold- 
ing that  proof  offered  to  repel  the  presumption 
of  payment  of  a  bond  from  lapse  of  ten  years, 
under  the  North  Carolina  statute,  must,  in 
order  to  be  effectual,  run  through  the  entire 
period  of  ten  years  next  after  the  maturity  of 
the  debt;  and  that  in  a  suit  on  a  bond  of  an  in- 
testate executed  and  payable  in  1854,  testi- 
mony of  the  administrator  that  he  had  not 
paid  it  aft°r  his  qualification  in  1859  was  net 
sufficient. 

4.  Statutory  Presumption  Rebuttable.  —  Rector 
v.  Morehouse,  17  Ark.  131;  Tilghman's  Suc- 
cession, 7  Rob.  (La.)  387  :  Knight  v.  Macomber, 
55  Me.  132;  Denny  v.  Eddy,  22  Pick.  (Mass.) 


533;  Henderson  v.  Henderson,  3  Den.  (N.  Y.) 
314;  Jackson  v.  Slater,  5  Wend.  (N.  Y.)  297; 
Waddell  v.  Elmendorf,  10  N.  Y.  170;  Williams 
v.  Alexander,  6  Jones  L.  (51  N.  Car.)  137; 
Rowland  v.  Windley,  86  N.  Car.  38;  Wilson  v. 
Pearson,  102  N.  Car.  290;  Ex  p.  Walker,  107 
N.  Car.  340;  Currie  v.  Clark,  101  N.  Car.  329. 

In  some  instances,  however,  the  statutes 
provide  that  the  statuiory  presumption  of  pay- 
ment can  be  rebutted  only  in  certain  ways, 
such  as  by  proof  of  a  part  payment  or  by 
proof  of  a  written  acknowledgment  of  the  in- 
debtedness, and  in  such  instances  the  pre- 
sumption cannot  be  rebutted  by  mere  proof  of 
nonpayment  as  in  case  of  the  common  law  pre- 
sumption. Morey  v.  Farmers'  L.  &  T.  Co.,  14 
N.  Y.  302;  Fisher  v.  New  York,  67  N.  Y.  73. 
reversing  3  Hun  (N.  Y.)  648. 

5.  Quantum  of  Proof  —  Alabama.  —  Harrison 
v.  Hefiin,  54  Ala.  552. 

lozva.  - —  Hendricks  v.  Wallis,  7  Iowa  224. 
North    Carolina.  —  Walker    v.    Wright,  2 
Jones  L.  (47  N.  Car.)  155;  Alston  v.  Hawkins, 
105  N.  Car.  3,  18  Am.  St.  Rep.  874. 

Oregon.  —  Beekman  v.  Hamlin,  19  Oregon 
383,  20  Am.  St.  Rep.  827. 

Pennsylvania.  —  Hart  v.  Bucher,  186  Pa.  St. 
384;  Gregory  v.  Com.,  121  Pa.  St.  611.  6  Am. 
St.  Rep.  804;  Porter  v.  Nelson,  121  Pa.  St.  628; 
Breneman's  Appeal,  121  Pa.  St.  641;  Hayes's 
Appeal,  113  Pa.  St.  380;  Peters's  Appeal,  106 
Pa.  St.  340;  Bentley's  Appeal,  99  Pa.  St.  504, 
11  W.  N.  C.  (Pa.)  422. 

South  Carolina.  —  Dickson  v.  Gourdin,  26  S. 
Car.  391;  Stover  v.  Duren,  3  Sttobh.  L.  (S. 
Car.)  450,  51  Am.  Dec.  634;  Boyce  v.  Lake, 
17  S.  Car.  481,  43  Am.  Rep.  618;  Riddlehoover 
v.  Kinard,  1  Hill  Eq.  (S.  Car.)  380. 

Tennessee.  —  Thompson  v.  Thompson,  2 
Head  (Tenn.)  406;  Yarnell  v.  Moore,  3  Coldw. 
(Tenn.)  176. 

The  presumption  gains  strength  as  time  ad- 
vances, and  after  thirty  years  should  not  be 
overcome  by  anything  but  clear  proof.  Peter's 
Appeal,  106  Pa.  St.  340. 

6.  Gratwick  v.  Simpson,  2  Atk.144;  Willaume 
v.  Gorges,  1  Campb.  217;  Owen  v.  Calhoun, 
(Supm.  Ct.  Gen.  T.)  29  N.  Y.  St.  Rep.  302. 
See  also  Stover  v.  Duren,  3  Stiobh.  L.  (S.  Car.) 
450,  51  Am.  Dec.  634. 
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66.  Particular  Circumstances  to  Rebut  Presumption  —  (aa)  In  General. — The  pre- 
sumption of  payment  may  be  rebutted  by  proof  of  such  facts  or  circumstances 
as  would  render  payment  improbable.1 

(**)  Part  Payments.  —  Part  payments  by  the  debtor  within  the  twenty  years 
preceding  the  institution  of  the  action  to  enforce  the  indebtedness  will  rebut 
any  presumption  of  payment  which  might  otherwise  have  arisen  from  the 
lapse  of  twenty  years  after  maturity;  or,  in  other  words,  in  order  to  create  a 
presumption  of  payment  twenty  years  must  have  elapsed  after  any  partial 
payment  upon  the  indebtedness,*  such  as  the  continued  payment  of  interest 
after  the  maturity  of  the  debt.3 

Payments  by  Codebtors.  —  When  the  indebtedness  is  owed  by  more  than  one 
person,  a  part  payment  by  one  will  rebut  the  presumption  of  payment  as  to 
the  others.4 

Payments  by  Heirs  and  Devisees.  —  It  has  been  held  that  a  part  payment  by  heirs 
or  devisees  upon  the  bond  of  their  ancestor  does  not  rebut  the  presumption 
of  payment  as  against  the  estate.5 


1.  Particular  Circumstances  Rebutting  Pre- 
sumption.—  De  Ford  v.  Green,  i  Marv.  (Del.) 
316;  Robinson  v.  Tunnell,  2  Houst.  (Del.)  387; 
Walker  v.  Robinson,  136  Mass.  280;  Anthony 
v.  Anthony,  161  Mass.  343;  Waddell  v.  Elmen- 
dorf,  12  Barb.  (N.  Y.)  585,  affirmed  10  N.  Y. 
170;  Bailey  v.  Jackson,  16  Johns.  (N.  Y.)  210, 
8  Am.  Dec.  309;  James  v.  Jarrett,  17  Pa.  St. 
370;  Yarnell  v.  Moore,  3  Coldw.  (Tenn.)  173; 
Hutsonpiller  v.  Stover,  12  Gratt.  (Va.)  579; 
Winston  v.  Street,  2  Patt.  &  H.  (Va.)  169.  See 
also  Mann  v.  Manning,  12  Smed.  &  M.  (Miss.) 
615. 

The  presumption  does  not  arise  where  both 
debtor  and  creditor  acted  on  the  mistaken  sup- 
position that  the  debt  had  been  merged  in  a 
decree  of  foreclosure.  Stark  v.  Brown,  12  Wis. 
572,  78  Am.  Dec.  762. 

Where  a  purchaser  at  a  partition  sale  was 
decreed  to  pay  money  to  himself  as  executor 
of  one  of  the  heirs,  he  cannot  claim  the  pre- 
sumption of  payment  from  lapse  of  time. 
Newman  j.  Clyburn,  41  S.  Car.  534. 

Offer  of  Payment.  —  To  rebut  the  presumption 
of  payment  from  lapse  of  time,  proof  may  be 
given  that  pending  1  he  suit  the  defendant  pro- 
posed to  pay  the  bond  in  property.  Smith  v. 
Buskirk,  7  Blackf.  (Ind.)  47S. 

Creditor's  Ignorance  of  Debtor's  Residence.  — 
Bailey  v.  Jackson,  16  Johns.  (N.  Y.)  210,  8 
Am.  Dec.  309. 

2.  Part  Payments  —  Arkansas.  —  Duke  v. 
State,  56  Ark.  485. 

Delaware.  —  Vaughan  v.  Marshall,  I  Houst. 
(Del.)  604;  Latimer  v.  Peterson,  2  Harr.  (Del.) 
366;  Burton  v.  Cannon,  5  Harr.  (Del.)  13. 

Massachusetts.  —  Denny  v.  Eddy,  22  Pick. 
(Mass.)  533. 

New  York.  —  New  York  L.  Ins.,  etc.,  Co.  v. 
Covert,  3  Abb.  App.  Dec.  (N.  Y.)  350,  6  Abb. 
Pr.  N.  S.  (N.  Y.)  154,  reversing  29  Barb.  (N.  Y.) 
435;  Henderson  v.  Cairns  14  Barb.  (N.  Y) 
15;  Carll  v.  Hart,  15  Barb.  (N.  Y.)  565. 

North  Carolina.  —  McKeethan  v.  Atkinson, 
1  Jones  L,  (46  N.  Car.)  421;  Hamlin  v.  Ham- 
lin, 3jonesEq.  (56N.  Car.)  191,  Belo  v.  Spach, 
85  N.  Car.  122;  White  v.  Beaman,  96  N.  Car. 
122;  Hughes  v.  Blackwell,  6  Jones  Eq.  (59  N. 
Car.)  73. 

Ohio.  —  Bissell  v.  Jaudon,  16  Ohio  St.  498. 
Pennsylvania.  —  Kitchen  v.  Deardoff,  2  Pa. 
St.  481;  Eby  v.  Eby,  5  Pa.  St.  435;  Guldin  v. 


Faber,  2  Leg.  Gaz.  (Pa.)  139;  Emlen  v.  Middle- 
ton,  5  Leg.  &  Ins.  Rep.  (Pa.)  4. 

South  Carolina.  —  Nixon  v.  Bynum,  I  Bailey 
L.  (S.  Car.)  148;  Pyles  v.  Bell,  20  S.  Car.  368; 
Dickson  v.  Gourdin,  26  S.  Car.  391,  29  S.  Car. 
343;  Wright  v.  Eaves,  10  Rich.  Eq.  (S.  Car.) 
582. 

Tennessee.  —  Lyon  v.  Guild,  5  Heisk.  (Tenn.) 
175. 

Vermont.  —  Martin  v.  Bowker,  19  Vl.  526. 
Virginia.  —  Dabney  v.  Dabney,  2  Rob.  (Va.) 
622,  40  Am.  Dec.  761;  Updike  v.  Lane,  78  Va. 
132;  Bell  v.  Wood,  94  Va.  677;  Rowe  v.  Hardy, 

97  Va.  674. 

But  the  fact  that  the  creditor,  after  the 
maturity  of  the  debt,  becomes  indebted  to  the 
debtor,  and  of  his  own  accord  and  without  any 
agreement  with  his  debtor  credits  the  amount 
thereof  upon  the  debt  from  the  debtor  to  him- 
self, cannot  be  considered  such  a  part  payment 
by  the  debtor  as  to  rebut  the  presumption  of 
payment.  Vaughan  Marshall,  1  Houst. 
(Del.)  604. 

3.  Payments  of  Interest.  —  Simpson  v.  Broo- 
mall,  1  Del.  Co.  Rep.  (Pa.)  229;  Nixon  v.  By- 
num, 1  Bailey  L.  (S.  Car.)  148;  Dickson  v. 
Gourdin,  29  S.  Car.  343. 

4.  Part  Payments  by  Codebtors.  —  Denny  v. 
Eddy,  22  Pick.  (Mass.)  533;  McKeethan  v. 
Atkinson,  1  Jones  L.  (46  N.  Car.)  421;  Gulkin 
v.  Faber,  2  Leg.  Gaz.  (Pa.)  139;  Lowe  v. 
Sowell,  3  Jones  L.  (48  N.  Car.)  67;  Higginson 
v.  Air.  1  Desaus.  (S.  Car.)  427;  Hall  v.  Wood- 
ward. 26  S.  Car.  557;  Dickson  v.  Gourdin,  29 
S.  Car.  343. 

Part  Payments  on  a  Bond,  by  the  Assignee  in 
Bankruptcy  of  One  of  the  Obligors,  repel  the  pre- 
sumption arising  from  lapse  of  time.  Belo  v. 
Spach,  85  N.  Car.  122.  See  also  Hamlin  v. 
Hamlin,  3  Jones  Eq.  (56  N.  Car.)  191. 

Death  of  Codebtor.  —  It  has  been  held,  how- 
ever, that  after  the  death  of  one  of  several 
joint  obligors,  a  payment  by  ihe  survivor  will 
not  rebut  the  presumption  of  payment  which 
had  arisen  in  favor  of  the  estate  of  the  de- 
ceased obligor  by  reason  of  ihe  lapse  of  twenty 
years  after  the  maturity  of  the  debt.  Shu- 
brick  v.  Adams,  20  S.  Car.  49.  See  also 
Langston  v.  Shands,  23  S.  Car.  149. 

5.  Payments  by  Heirs  or  Devisees.  —  Gibson  v. 
Lowndes,  28  S.  Car.  285;  Blake  v.  Quash,  3 
McCord  L.  (S.  Car.)  340. 
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Payments  by  Mortgagor.  —  A  part  payment  by  a  mortgagor  upon  the  indebted- 
ness secured  by  the  mortgage  will  rebut  any  presumption  of  payment  which 
might  otherwise  have  arisen  in  favor  of  his  grantee  of  the  equity  of  redemption. 1 

Indorsements  of  Credits  upon  Written  Evidences  of  Indebtedness,  if  made  by  the  Creditor 
before  the  presumption  of  payment  had  arisen,  are  admissible  in  evidence  to 
rebut  the  presumption  of  payment  arising  from  lapse  of  time,'2  but  if  they 
were  not  made  until  after  the  presumption  had  arisen  they  are  not  proof  of 
payments  by  the  debtor,3  and  the  creditor  must  show  that  they  were  made 
before  the  presumption  arose.4  These  rules  in  regard  to  the  proof  of  part 
payments  evidenced  by  indorsements  of  credits  are  the  same  as  those  applied 
where  such  payments  are  relied  on  to  remove  the  bar  of  the  statute  of  limita- 
tions, a  consideration  of  which  will  be  found  in  another  place  in  this  work.5 

(cc)  Acknowledgment  of  indebtedness.  ■ —  An  acknowledgment  of  the  indebtedness 
by  the  debtor  within  the  time  relied  on  to  raise  the  presumption  of  payment, 
provided  "such  acknowledgment  was  made  within  twenty  years  of  the  institu- 
tion of  the  action  to  enforce  the  debt,  will  rebut  the  presumption  of  payment 
which  would  otherwise  have  arisen.0  At  common  law  the  acknowledgment 
need  not  be  in  writing,7  and  need  not  be  made  directly  to  the  creditor,  an 
acknowledgment  to  a  third  person  being  sufficient.8 

Necessity  for  Promise  to  Pay.  —  The  acknowledgment  of  the  indebtedness  as 
unpaid  need  not  be  accompanied  by  a  promise  to  pay  in  order  that  it  may 


1.  Payments  by  Mortgagor.  —  Hughes  v.  Ed- 
wards, 9  Wheat.  (U.  S.)  489:  Emlen  v.  Mid- 
dleton,  5  Leg.  &  Ins.  Rep.  (Pa.)  4;  Nixon  v. 
Bynum,  1  Bailey  L.  (S.  Car.)  148.  Compare 
New  York  L.  Ins.,  etc.,  Co  v.  Covert,  29  Barb. 
(N.  Y.)  435- 

2.  Proof  of  Part  Payments  by  Indorsements  of 
Credits.  —  Barrington  v.  Searle,  3  Bro.  P.  C. 
(Toml.  ed.)  593;  Williams  v.  Alexander,  6 
Jones  L.  (51  N.  Car.)  137;  Coles  v.  Ballard,  78 
Va.  139;  Dabney  v.  Dabney,  2  Rob.  (Va.)  622, 
40  Am.  Dec.  761.  See  also  Howe  v.  Saunders, 
38  Me.  350. 

3.  Roseboom  v.  Billington,  17  Johns.  (N.  Y,) 
184;  Cremer's  Estate,  5  W.  &  S.  (Pa.)  331; 
Lash  v.  Von  Neida,  109  Pa.  St.  207;  Runner's 
Appeal,  121  Pa.  St.  649;  Hart  v.  Bucher,  182 
Pa.  St.  604.  Compare  Barrington  v.  Searle,  3 
Bro.  P.  C.  (Toml.  ed.)  593. 

4.  Lash  v.  Von  Neida,  109  Pa.  St.  207. 

5.  See  the  title  Limitation  of  Actions,  vol. 
19,  p.  329. 

6.  Acknowledgments  of  Indebtedness — Eng- 
land.—  Christophers  v.  Sparke,  2  Jac.  &  W. 
223. 

United  States.  —  Hughes  v.  Edwards,  g 
Wheat.  (U.  S.)  489. 

Alabama.  —  Werborn  v.  Austin,  82  Ala.  498. 

Delaware.  —  De  Ford  v.  Green,  I  Marv.  (Del.) 
316;  Robinson  v.  Tunnell,  2  Houst.  (Del.)  396; 
Stockley  v.  Bewley,  5  Houst.  (Del.)  594;  Farm- 
ers' Bank  v.  Leonard,  4  Harr.  (Del.)  540. 

Georgia.  —  Arline  v.  Miller,  22  Ga.  330. 

Illinois.  —  Parker  v.  Parker,  52  111.  A  pp. 
333- 

Indiana.  —  O'Brien  v.  Coulter.  2  Blackf. 
(Ind.)42i;  Smith  v.  Buskirk,  7  Blackf.  (Ind.) 
478 

New  York.  —  Carll  v.  Hart,  15  Barb.  (M.  Y.) 
565;  Harrington  v.  Slade,  22  Barb.  (N.  Y.)  161; 
Lyon  v.  Adde,  63  Barb.  (N.  Y.)  89;  Smedes  u. 
Hooghtaling,  3  Cai.  (N.  Y.)  48,  2  Am.  Dec. 
250;  Van  Rensselaer  v.  Livingston,  12  Wend. 
(N.  Y.)  490;  Livingston  v.  Livingston,  4  Johns. 
Ch.  (N.  Y.)  294;  Jackson  v.  Pierce.  10  Johns. 
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(N.  Y.)  417;  Clark  v.  Bogardus,  2  Edw.  (N.  Y.) 
387. 

North  Carolina.  —  Hinsaman  v.  Hinsaman, 
7  Jones.  L.  (52  N.  Car.)  510;  Tucker  v.  Briker, 
94  N.  Car.  162;  Morris  v.  Osborne,  104  N.  Car. 
609;  Cartwright  v.  Kerman,  105  N.  Car.  1. 

Ohio.  —  Bissell  v.  Jaudon,  16  Ohio  St.  498. 

Pennsylvania. —  Breneman's  Appeal,  46  Leg 
Int.  (Pa.)  89;  Postens  v.  Postens,  3  W.  &  S 
(Pa.)  127;  Kitchen  v.  Deardoff.  2  Pa.  St.  481 
Eby  v.  Eby,  5  Pa.  St.  435;  Porter  v.  Nelsoti 
121  Pa.  St.  628;  Smith  v.  Shoenberger,  176  Pa 
St.  95;  Frear  v.  Drinker,  8  Pa.  St.  520;  Run 
ner's  Appeal,  121  Pa.  St.  649. 

South  Carolina.  —  Roberts  v.  Smith,  21  S. 
Car.  455;  Colvin  v.  Phillips,  25  S.  Car.  228; 
Shaw  v.  Barksdale,  25  S.  Car.  204;  Sartor  v. 
Beaty,  25  S.  Car.  293;  Nobles  v.  Hogg,  36  S. 
Car.  328;  McQueen  v.  Fletcher,  4  Rich.  Eq. 
(S.  Car.)  152;  Stover  v.  Duren,  3  Strobh.  L.  (S. 
Car.)  448,  51  Am.  Dec.  634. 

Tennessee.  —  Lyon  v.  Guild,  5  Heisk.  (Tenn.) 
175;  Stanley  v.  McKinzer,  7  Lea  (Tenn.)  454. 
Vermont.  —  Martin  v.  Bowker,  19  Vt.  526. 
Virginia. — Brewis  v.  Lawson,  76  Va.  36: 
Updike  v.  Lane,  78  Va.  132. 

Bond. —  Eby  v.  Eby,  5  Pa.  St.  435. 

Judgment.  —  Burton  v.  Cannon,  5  Harr.  (Del.) 
13;  De  Ford  v.  Green,  1  Marv.  (Del.)  316; 
Knight  v.  Macotr.her,  55  Me.  132;  Bissell  v. 
Jaudon,  16  Ohio  St.  498;  Breneman's  Appeal, 
121  Pa.  St.  641. 

An  Inquiry  by  the  Judgment  Debtor  as  to  what 
the  judgment  creditor  would  lake  for  his  judg- 
ment is  not  an  acknowledgment  sufficient  to 
rebut  the  presumption  of  payment.  Colvin  v. 
Phillips,  25  S.  Car.  228. 

7.  Van  Rensselaer  v.  Livingston,  12  Wend. 
(N.  Y.)  490;  Carll  v.  Hart,  15  Barb.  (N.  Y.) 
565;  Porter  v.  Nelson,  121  Pa.  St.  628. 

8.  Acknowledgment  to  Third  Person. —  Burton 
v.  Cannon,  5  Harr.  (Del.)  13;  Cape  Girardeau 
County  v.  Harbison,  58  Mo.  90;  Hinsaman  v. 
Hinsaman,  7  Jones  L.  (52  N.  Car.)  510;  Run- 
ner's Appeal,  121  Pa.  St.  649. 
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be  available  to  rebut  the  presumption  of  payment,1  so  long  as  the  time  neces- 
sary to  raise  the  presumption  of  payment  has  not  elapsed  at  the  time  of  the 
acknowledgment.* 

Acknowledgments  by  Codebtor.  —  On  the  same  principle  that  a  part  payment  by 
one  joint  debtor  rebuts  the  presumption  of  payment  as  regards  his  codebtors,3 
it  would  seem  that  an  acknowledgment  of  the  indebtedness  by  one  joint 
debtor  would  equally  rebut  the  presumption  as  regards  his  codebtor.4  In 
North  Carolina,  however,  an  acknowledgment  by  one  joint  debtor  is  held  to 
be  insufficient  to  rebut  the  presumption  of  payment  as  regards  his  co-obligors,5 
but,  of  course,  it  will  rebut  such  presumption  as  regards  himself.6 

Acknowledgment  by  Administrator  or  Executor.  —  Though  an  executor  or  adminis- 
trator cannot  by  a  new  promise  take  a  debt  of  his  intestate  out  of  the  statute 
of  limitations,7  his  acknowledgment  of  the  debt  is  sufficient  to  rebut  the  pre- 
sumption of  payment  from  lapse  of  time  so  far  as  affects  the  estate.8 

(dd)  Demand  for  Payment.  —  In  Kentucky  it  has  been  held  that  a  demand  for 
payment  by  the  creditor  within  the  twenty  years  would  rebut  the  presump- 
tion of  payment.9  In  Pennsylvania,  however,  it  has  been  held  that  a  demand 
for  payment  would  not  rebut  the  presumption,  when  payment  was  refused  on 
the  ground  of  prior  payment.10 

(ee)  Relationship  of  Parties. — A  relationship  between  the  creditor  and  his 
debtor  is  an  element  to  be  considered  in  rebuttal  of  the  presumption  of  pay- 
ment, as  showing  the  creditor's  reasons  for  not  enforcing  the  payment  of  his 
claim  ;J1  but  the  mere  fact  that  there  is  a  family  relationship  between  the  debtor 
and  the  creditor,  such  as  that  of  brother  and  sister,  is  not  of  itself  sufficient 
to  rebut  the  presumption.12 

{ff)  insolvency  of  Debtor.  —  It  is  a  well-recognized  rule  that  the  presumption 
of  payment  arising  from  the  lapse  of  time  may  be  rebutted  by  proof  of  the 
insolvency  of  the  debtor  during  the  time  relied  on  to  create  the  presumption 
and  his  consequent  inability  to  make  payment ; 13  but  the  actual  insolvency  of 

1.  Promise  to  Pay  Not  Required.  —  Breneman's  The  mere  siatemenl  by  an  executor  that  he 
Appeal,  121  Pa.  St.  641.  See  also  cases  cited  had  not  paid  a  debt  which  matured  one  year 
supra,  the  first  note  to  this  subdivision  of  this  before  the  debtor's  death  will  not  rebut  the 
section.  presumption  of  payment,  as  it  might  have 

2.  Roberts  v.  Smith,  21  S.  Car.  455;  Colvin  been  paid  by  the  debtor.  Rowland  v.  Wind- 
v.  Phillips,  25  S.  Car.  228.  ley,  86  N.  Car.  36. 

3.  Acknowledgment  by  Codebtor.  —  See  supra,  Heirs  and  Devisees.  —  After  the  presumption 
this  subsection,  Part  Payments.  of  payment  has  arisen,  the  executor  cannot, 

4.  Legacy — Acknowledgment  by  One  Executor.  by  an  acknowledgment  of  the  indebtedness, 
—  Admission  of  nonpayment  of  a  legacy  by  prevent  such  presumption  from  arising  as  be- 
one  executor  is  sufficient  to  rebut  the  presump-  tween  a  devisee  and  a  creditor  who  seeks  to 
tion  as  respects  both.  Arden  v.  Arden,  1  apply  the  land  devised  to  the  payment  of  the 
Johns.  Ch.  (N.  Y.)  313.  debt.    Sha  w  v.  Barksdale,  25  S.  Car.  204.  See 

5.  North  Carolina  Rule. —  Rogers  v.  Clements,  also  McKinlay  r.  Gaddy,  26  S.  Car.  573;  Gib- 
98  N.  Car.  180;  Rowland  v.  Windley,  86  N.  son  v.  Lowndes,  28  S.  Car.  285. 

Car.  36.    See  also  Cartwright  v.  Kerman,  105  9.  Demand  for  Payment.  —  Waters  v.  Waters, 

N.  Car.  1;  Frazer  v.  Perdrieau,  1  Bailey  L.  I  Met.  (Ky.)  519;  Shields  v.  Pringle,  2  Bibb 

(S.  Car.)  172.  (Ky.)  387. 

In  Wilfong  v.  Cline,  1  Jones  L.  (46  N.  Car.)  10.  Sellers  v.  Holman,  20  Pa.  St.  321. 

499,  it  was  held  that  where  one  of  two  co-obli-  11.  Relationship  of  Parties. —  Hillary  v.  Waller, 

gors  in  a  bond  said  that  he  had  signed  the  12  Ves.  Jr.  265 ;  Knight  v.  McKinney,  84  Me. 

bond,  but  would  never  pay  it,  the  presump-  107;  Wanmaker  v.  Van  Buskirk,  1  N.  I.  Eq. 

tion  of  payment  from  lapse  of  time  was  not  685,  23  Am.  Dec.  748;  Brown  v.  Wagner,  (Pa. 

rebutted,  as  the  statement  did  not  tend  to  1889)  16  All.  Rep.  834;  Yarnell  v.  Moore,  3 

prove  that  his  co-obligor  had  not  paid  it.  Coldw.  (Tenn.)  176;  Lyon  v.  Guild,  5  Heisk. 

6.  Cartwright  v.  Kerman,  105  N.  Car.  1.  (Tenn.)  175;  Updike  v.  Lane,  7S  Va.  132. 

7.  See  the  titles  Executors  and  Adminis-  12.  Macee  v.  Bradley.  54  N.  J.  Eq.  326. 
trators,  vol.  11,  pp.  921-924;  Joint  Execu-  13.  Insolvency  of  Debtor  —  England. — Hillary 
tors  and  Administrators,  vol.   17,  p.  624;  v.  Waller,  12  Ves.  Jr.  266;  Fladong  v.  Winter, 
Limitation  of  Actions,  vol.  19,  p.  312.  19  Ves.  Jr.  196. 

8.  Acknowledgment  by  Executor  or  Adminis-  Connecticut.  —  Boardman  v.  De  Forest.  5 
trator.  —  Cape  Girardeau  County  v.  Harbison,  Conn.  S.  See  also  Belknap  v.  Gleason,  11 
58  Mo.  go;  Park  v.  Peck,  1  Paige  (N.  \  .)  477;  Conn.  160,  27  Am.  Dec.  721. 

Tucker  v.  Baker,  94  N.  Car.  162;  Buie  v.  Delaware.  —  Farmers  Bank  v.  Leonard,  4 
Buie,  2  Ired.  L.  (24  N.  Car.)  87.  Harr.  (Del.)  536;   Robinson   v.   Tunnell,  2 
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the  debtor  must  be  shown,  the  mere  fact  that  he  was  in  embarrassed  circum- 
stances being  insufficient  of  itself  to  rebut  the  presumption.1  So  it  has  been 
held  that  when  the  insolvency  of  the  debtor  is  relied  on  to  rebut  the  presump- 
tion of  payment,  continuous  insolvency  during  the  entire  period  relied  on  to 
create  the  presumption  must  be  shown,2  and  the  proof  must  apply  to  the  last 
twenty  years,  since  proof  of  the  insolvency  of  the  debtor  more  than  twenty 
years  before  the  institution  of  the  action  to  enforce  the  indebtedness  will  not 
rebut  the  presumption.3  Proof  of  the  insolvency  of  the  debtor  during  part 
only  of  the  time  relied  on  to  create  the  presumption  may  be  sufficient  with 
other  proof  of  nonpayment  to  rebut  the  presumption  of  payment.4  When 
the  indebtedness  is  owed  by  more  than  one  debtor,  proof  of  the  insolvency  of 
one  only  will  not  rebut  the  presumption  of  payment.6 

Secured  Indebtedness.  —  It  has  been  held  that  when  the  indebtedness  is  secured 
by  mortgage  or  other  security,  proof  of  the  continuous  insolvency  of  the 
debtor  will  not  rebut  the  presumption  of  payment,  as  the  debtor's  insolvency 
cannot  affect  the  creditor's  power  to  enforce  payment.6  This  distinction  has 
not,  however,  been  made  in  other  cases.7 

(gg)  Nonresidence  of  Parties  —  Nonresidence  of  Debtor.  —  In  some  Cases  the  fact  that 

the  debtor  was  a  nonresident,  and  absent  from  the  state  during  the  time  relied 
on  to  create  the  presumption  of  payment,  has  been  held  not  to  prevent  that 
presumption  from  arising;8  but  in  other  cases  it  has  been  held  that  the 
continued  nonresidence  of  the  debtor  would  rebut  the  presumption  of 
payment,9  though  his  occasional  absence  would  not  have  that  effect.10  The 


Houst.  (Del  )  396;  De  Ford  v.  Green,  1  Marv. 
(Del.)  316. 

Maine.  —  Noble  v.  Merrill,  48  Me.  140; 
Knight  v.  Macomber,  55  Me.  132;  Knight  v. 
McKinney,  84  Me.  107. 

Mississippi.  —  Mann  v.  Manning,  12  Smed. 
&  M.  (Miss.)  615. 

New  Jersey.  —  VVanmaker  v.  Van  Buskirk, 

1  N.  J.  Eq.  685,  23  Am.  Dec.  748. 

New  York.  —  Waddell  v.  Elmendorf,  10  N. 
Y.  170,  affirming  12  Barb.  (N.  Y.)  585;  Austin 
v.  Tompkins.  3  Sandf.  (N.  Y.)  22. 

North  Carolina.  —  Woodbury  v.  Taylor,  3 
Jones  L.  (48  N.  Car.)  504. 

Pennsylvania. — Taylor  v.  Megargee,  2  Pa. 
St.  225;  Fisher's  Estate,  7  Lane.  L.  Rev.  333; 
Griffith's  Estate,  14  W.  N.  C.  (Pa.)  486; 
Devereux's  Estate,  184  Pa.  St.  429;  Tilghman 
v.  Fisher,  9  Watts  (Pa. )44i.  See  also  Feather's 
Appeal,  1  P.  &  W.  (Pa.)  322. 

Tennessee.  —  Yarnell  v.  Moore,  3  Coldvv. 
(Tenn.)  176. 

Virginia.  —  Updike  v.  Lane,  78  Va.  132. 

1.  Necessity  for  Actual  Insolvency.  —  Willaume 
■o  Gorges,  1  Campb.  217;  Taylor  v.  Megargee, 

2  Pa.  St.  225;  Kline  v.  Kline,  20  Pa.  St.  503; 
Rogers  v  Judd,  5  Vt.  236,  26  Am.  Dec.  301. 
See  also  Farmers'  Bank  v.  Leonard,  4  Harr. 
(Del.)  536. 

In  Willaume  v.  Gorges,  1  Campb.  217,  it 
was  held  that  the  presumption  of  payment 
arising  from  lapse  of  time  was  not  rebutted 
by  evidence  that  the  defendant  had  been  in 
extremely  embarrassed  circumstances,  and  in 
the  opinion  of  those  who  knew  him  was  in- 
capable of  paying  the  debt. 

2.  Continuance  of  Insolvency. —  Farmers'  Bank 
v.  Leonard,  4  Harr.  (Del.)  536;  Alston  v. 
Hawkins,  105  N.  Car.  3.  18  Am.  St.  Rep.  874; 
Walker  v.  Wright,  2  Jones  L.  (47  N.  Car.) 
156;  Rowland  v.  Windley,  86  N.  Car.  36,  ex- 
plaining McKinder  v.  Littlejohn,  4  Ired.  L. 
(26  N.  Car.)  198;  Grant  v.  Burgwyn,84  N.  Car. 
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560;  Fisher's  Estate,  7  Lane.  L.  Rev.  333. 
Compare  Woodbury  v.  Taylor,  3  Jones  L.  (48 
N.  Car.)  504. 

The  Continued  Insolvency  of  the  Debtor  Will 
Not  Be  Presumed  from  the  fact  that  at  one  time 
he  failed  in  business.  Jackson  v.  Nason,  38 
Me.  85. 

3.  De  Ford  v.  Green,  1  Marv.  (Del.)  316. 

4.  McKinder  v.  Littlejohn,  4  Ired.  L.  (26  N. 
Car.)  198,  explained  in  Rowland  v.  Windley, 
86  N.  Car.  36. 

5.  Insolvency  of  Codebtor. —  Boardman  v.  De 
Forest,  5  Conn.  8.  See  also  Hunt  v.  Forman, 
2  Dana  (Ky.)  471. 

6.  Secured  Indebtedness.  —  Hunt  v.  Forman, 
2  Dana  (Ky.)47i;  Wiley  v.  Lineberry,  89  N. 
Car.  15.  See  also  Blake  v.  Lane,  5  Jones  Eq. 
(58  N.  Car.)  412;  Walker  v.  Wright,  2  Jones  L. 
(47  N.  Car.)  155. 

7.  Knight  v.  McKinney,  84  Me.  107;  Wan- 
maker  v.  Van  Buskirk,  1  N.  J.  Eq.  685,  23  Am. 
Dec.  748. 

8.  Nonresidence  of  Debtor.  —  Courtney  v. 
Staudenmayer,  56  Kan.  392,  54  Am.  St.  Rep. 
592;  Macauley  v.  Palmer,  (Supm.  Ct.  Gen.  T.) 
6  N.  Y.  Supp.  402;  Alsion  v.  Hawkins,  105  N. 
Car.  3,  18  Am.  St.  Rep.  874;  Kline  v.  Kline, 
20  Pa.  St.  503;  Budd  v.  Conard,  2  Phila.  (Pa.) 
175,  13  Leg.  Int.  (Pa.)  324;  Thompson  v. 
Thompson,  2  Head  (Tenn-.)  406.  See  also 
Bean  v.  Tonnele,  94  N.  Y.  381,  46  Am.  Rep. 
153;  McKinder  v.  Littlejohn,  4  Ired.  L.  (26  N. 
Car.)  198;  Campbell  v.  Brown,  86  N.  Car.  376, 
41  Am.  Rep.  464.  Compare  Summerlin  v. 
Covvles,  101  N.  Car.  473. 

9.  Newman  v.  Newman,  1  Stark.  101,  2  E. 
C.  L.  47;  Boardman  v.  De  Forest,  5  Conn.  I; 
Daggett  v.  Tallman,  8  Conn.  177;  De  Ford  v. 
Green,  1  Marv.  (Del.)  316;  Farmers'  Bank 
v.  Leonard,  4  Harr.  (Del.)  536;  Shields  v. 
Pringle,  2  Bibb  (Ky.)  387;  Mann  v.  Manning, 
12  Smed.  &  M.  (Miss.)  615. 

10.  In  Boardman  v.  De  Forest,  5  Conn.  8,  it 
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nonresidence  of  the  debtor  must  apply  to  the  last  twenty  years.1  When  the 
indebtedness  is  owed  by  more  than  one,  the  absence  of  one  of  the  debtors 
alone  will  not  affect  the  presumption  of  payment.2  Though  the  nonresidence 
alone  of  the  debtor  be  not  sufficient  to  rebut  the  presumption  of  payment, 
evidence  of  his  nonresidence  is  admissible  in  support  of  other  proof  of 
nonpayment  in  order  to  rebut  the  presumption.3 

Nonresidence  of  Creditor.  —  The  nonresidence  of  the  creditor  will  not  prevent 
the  presumption  of  payment  from  lapse  of  time  from  arising.4 

(Jih)  Disability  of  Creditor  to  Sue  —  aaa.  In  General.  —  As  the  presumption  of  payment 

from  lapse  of  time  is  not  grounded  on  any  supposed  punctuality  of  the  debtor 
in  the  payment  of  his  debts,  but  is  founded  on  the  fact  that  the  creditor  has 
the  power  of  compelling  a  performance,  and  after  the  lapse  of  twenty  years 
the  law  will  presume  that'he  has  done  it,5  the  presumption  is  rebutted  by 
proof  of  the  inability  of  the  creditor  to  sue.6  Thus,  if  during  the  twenty 
years  the  creditor  was  a  married  woman  7  or  an  infant,8  the  presumption  does 
not  arise;  and  if  the  debtor  dies,  the  presumption  will  not  arise  from  the  lapse 
of  time  during  which  no  administration  is  had  upon  his  estate  and  when  con- 
sequently there  is  no  person  against  whom  suit  may  be  brought.9 

bbb.  Existence  of  state  of  War.  —  When  the  debtor  and  the  creditor  are  residents  of 
different  countries,  the  existence  of  a  state  of  war  between  their  countries 
during  the  time  relied  on  to  create  the  presumption  of  payment,  and  the  con- 
sequent inability  of  the  creditor  to  enforce  his  claim,  may  undoubtedly  be 
considered  in  rebuttal  of  the  presumption  of  payment  which  would  otherwise 
have  arisen;  10  or,  as  has  been  held,  time  that  elapsed  during  the  existence  of 
the  war  is  not  in  such  a  case  to  be  computed  in  reckoning  the  twenty  years 
necessary  to  give  rise  to  the  presumption.11  As  between  citizens  of  the  same 
country,  the  period  of  the  war  is  not  to  be  deducted  if  the  courts  are  open  to 
the  creditor,  as  the  creditor's  remedy  to  enforce  his  claim  is  not  suspended.12 
Still,  the  fact  that  war  was  flagrant  in  the  neighborhood  where  the  creditor 
and  the  debtor  resided,  during  a  part  of  the  time  relied  on  to  raise  the  pre- 
sumption of  payment,  may  be  considered  in  rebuttal  of  the  presumption,13 
and  may  justify  the  exclusion  of  such  time  in  the  computation  of  twenty 
years,  where,  during  that  time,  the  courts  were  closed  to  the  creditor. 14 

Stay  Laws  as  Regards  Statute  of  Limitations.  —  In  computing  the  twenty  years  relied 
on  as  creating  the  presumption  of  payment,  it  has  been  held  on  the  one  hand 

was  held  that  the  fact  thai  during  the  twenty  8.  Infants.  —  Kohler's  Estate,  18  Pa.  Co.  Ct. 

years  the  debtor  made  several  trading  voyages  184;   Threadgill  v.  West,  13  Ired.  L.  (35  N. 

to  the  West  Indies  and  back  would  not  justify  Car.)  310. 

the  jury  in  taking  the  times  of  such  absences  In  New  Hampshire  it  has  been  held  that  if  the 

into  account,  in  order  to  repel  ihe  presumption  obligee  is  an  infant  when  the  cause  of  action 

of  payment.  accrues,  payment   will  be  presumed  in  five 

1.  De  Ford  v.  Green,  1  Marv.  (Del.)  316.  years  after  he  attains  full  age,  if  that  be 

2.  Nonresidence  of  Codebtor.  —  Boardman  v.  twenty  years  from  the  accruing  of  the  cause 
De  Forest,  5  Conn.  1.  of    action.      Bartlett    v.    Bartlett,  9  N.  H. 

3.  McKinder  v.  Littlejohn,  4  Ired.  L.  (26  N.  398.  Compare  Mills  v.  Alexander,  21  Tex. 
Car.)  198;  Alston  v.  Hawkins,  105  N.  Car.  3,  154. 

18  Am.  St.  Rep.  874;  Budd  v.  Conard,  2  Phila.  9.  Buie  v.  Buie,  2  Ired.  L.  (24  N.  Car.)  87; 

(Pa.)  175,  13  Leg.  Int.  (Pa.)  324.  Long  v.  Clegg,  94  N.  Car.  763.    Compare  Cox 

4.  Cox  v.  Brower,  114  N.  Car.  422;  Rogers  v.  Brower,  114  N.  Car.  422. 

v.  Bishop,  5  Blackf.  (Ind.)  108.  10.  Stateof  War. — Brevvton  v.  Cannon,  1  Bay 

5.  Lynde  v.  Denison,  3  Conn.  397.  (S.  Car.)  482. 

6.  Inability  of  Creditor  to  Sue.  —  Lynde  -'.  11.  Dunlop  v.  Ball,  2  Cranch  (U.  S.)  180; 
Denison,  3  Conn.  397;  Bailey  v.  Jackson,  16  Jackson  v.  Pierce.  10  Johns.  (N.  Y.)  417;  Bailey 
Johns.  (N.  Y.)  210,  8  Am.  Dec.  309;  Criss  v.  v.  Jackson,  16  Johns.  (N.  Y.)  210,  8  Am.  Dec. 
Criss,  28  W.  Va.  388.  309;    Norvell    v.    Little,    79   Va.    141.  See 

Lunacy  of  Creditor  Held  Insufficient  to  Rebut  also  Higginson  v.  Mein,  4  Cranch  (U.  S.) 

Presumption. —  Boyce  v.  Lake,  17  S.  Car.  481,  415. 

43  Am.  Rep.  618.  12.  Shubrick  v.  Adams,  20  S.  Car.  49;  Criss 

7.  Married  Women.  —  Lynde  v.  Denison,  3  v.  Criss,  28  W.  Va.  3S8. 

Conn.  396.    Compare  Johnson  v.  England,  4  13.  Lyon  v.  Guiid,  5  Heisk.  (Tenn.)  175. 

Dev.  &  B.  L.  20  (N.  Car.)  70;  Mills  v.  Alex-  14.  Hale  v.  Pack,  10  W.  Va.  145.    See  also 

ander,  21  Tex.  154.  Criss  v.  Criss,  28  W.  Va.  388. 
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that  the  time  of  the  war  between  the  states  (i 861-1865),  during  which  the 
statute  of  limitations  was  suspended  by  statutory  or  constitutional  provision, 
was  not  by  analogy  to  be  deducted;  1  but  on  the  other  hand  a  number  of 
cases  have  held  that  such  time  was  to  be  excluded  in  the  computation.2 

(ii)  Institution  of  Proceedings  to  Enforce  Payment.  —  Where    legal    proceedings  are 

instituted  to  enforce  payment  of  the  indebtedness  before  the  lapse  of  time 
necessary  to  give  rise  to  the  presumption  of  payment,  that  presumption  will 
not  arise  irrespective  of  delay  in  the  determination  of  such  proceedings;  3  and, 
of  course,  if  the  indebtedness  is  actually  reduced  to  a  judgment  within  such 
time,  the  presumption  of  payment  will  arise  only  after  the  lapse  of  twenty 
years  from  the  entry  of  the  judgment.4  It  has  also  been  held  that  the  insti- 
tution of  legal  proceedings,  though  irregular,  by  the  creditor  within  the  time 
relied  on  to  raise  the  presumptjon  of  payment  would  rebut  such  presumption 
which  might  otherwise  have  arisen.5 

Entry  of  Judgment  by  Confession  or  Default.  —  After  the  presumption  of  payment 
has  arisen  from  lapse  of  time,  it  is  not  rebutted  by  the  entry  of  a  judgment 
by  confession  under  a  warrant  of  attorney  executed  at  the  time  when  the 
indebtedness  was  incurred,  but  if  at  the  time  when  such  judgment  is  entered 
sufficient  time  had  not  elapsed  to  raise  the  presumption  of  payment,  no  such 
presumption  will  arise  until  the  lapse  of  twenty  years  from  the  entry  of  such 
judgment.6 

A  statutory  Foreclosure  of  a  mortgage,  though  more  than  twenty  years  after 
the  money  secured  thereby  fell  due,  will  rebut  the  presumption  of  payment 
as  against  a  stranger  in  possession  of  the  mortgaged  premises.7 

(f)  Presumption  as  Basis  for  Affirmative  Belief.  —  The  general  rule  has  been 
announced  that  the  presumption  of  payment  arising  from  the  lapse  of  time 
is  available  to  the  debtor  only  as  a  shield  against  the  enforcement  of  the 
indebtedness,  and  is  not  available  to  prove  payment  as  a  ground  for  affirma- 
tive relief  against  the  person  to  whom  the  payment  is  claimed  to  have  been 

1.  Stay  Laws.  —  Philippi  v.  Philippe,  115  U.  pose  of  repelling  the  presumption  of  payment, 
S.  151,  holding  that  Ordinance  No.  5,  §  2,  and  not  in  good  faith,  with  the  sincere  object 
adopted  by  the  Alabama  constitutional  con-  of  recovering  the  debt  claimed.  James  v. 
vention  Sept.  27,  1865,  did  not  affect  the  pre-  Jarrett,  17  Pa.  St.  370. 

sumption;  Harrison  v.   Hefiin,  54  Ala.  552;  The  continued  pendency  of  actions  to  en- 

Shubrick  v.  Adams,  20  S.  Car.  49.    See  also  force  the  indebtedness  during  the  time  relied 

Boyce  v.  Lake,  17  S.  Car.  481,  43  Am.  Rep.  on  to  create  the  presumption  of  payment,  less 

618.  than  a  year  intervening  between  nonsuits,  de- 

2.  Penrose  v.  King,  1  Yeates  (Pa.)  344;  Carter  feats  the  presumption  of  payment  which  would 
v.  Wolfe,  1  Heisk.  (Tenn.)  701 ;  Gryn  v.  Porter,  have  otherwise  arisen.  Wilson  v.  Pearson, 
5  Heisk.  (Tenn.)  254;  Kilpatrick  v.  Brashear,  102  N.  Car.  290. 

10  Heisk.  (Tenn.)  372 ;  Norvell  v.  Little,  79  Va.  The  presumption  of  payment  which  arises 

141;  Tunstall  v.  Withers,  86  Va.  892.  from  lapse  of  time  cannot  be  affected  by  ex 

3.  Adams  v.  Richardson,  32  S.  Car.  139;  parte  acts  of  the  creditor,  such  as  reviving  an 
Driggs  u.  Williams,  (Supm.  Ct.)  15  Abb.  Pr.  execution,  paying  costs,  and  assigning  his 
(N.  Y.)  477.  claim.    Colvin  v.  Phillips,  25  S.  Car.  228. 

4.  Judgment.  —  Shaw  v.    Barksdale,    25  S.  6.  Stockley  v.  Bewley,  5  Houst.  (Del.)  594. 
Car.  204.  And  the  same  is  true  with  regard  to  the 

A  Judgment  Against  One  Obligor  on  a  joint  entry  of  a  judgment  by  default  where  the  time 
and  several  note  does  not,  however,  arrest  the  necessary  to  raise  the  presumption  of  pay- 
presumption  of  payment  as  against  his  co-  ment  has  not  elapsed.  McConnet  v.  Gates,  4 
debtor.    Hall  v.  Woodward,  26  S.  Car.  557.  Penny.  (Pa.)  377. 

5.  Irregular  Proceedings.  —  McCormick  v.  The  Confession  of  a  Judgment  by  One  Obligor 
Eliot,  43  Fed.  Rep.  469;  Allen  v.  Sawtelle,  7  within  the  time  relied  on  to  create  the  pre- 
Gray  (Mass.)  165;  McCullough  v.  Mont-  sumption  of  payment  has  been  held  not  to 
gomery,  7  S.  &  R.  (Pa.)  17;  James  v.  Jarrett,  prevent  the  presumption  of  payment  arising 
17  Pa.  St.  370.  See  also  Palen  v.  Bushnell,  in  favor  of  the  co-obligor.  Frazer  v.  Perdri- 
(Supm.  Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  56;  eau,  1  Bailey  L.  (S.  Car.)  172. 

Tucker  v.  Hunt,  6  Rich.  Eq.  (S.  Car.)  183.  So  a  Judgment  by  Default  against  One  Obligor 

Compare  Palmer  v.  Dubois,  I  Mill  (S.  Car.)  178;  has  been  held  not  to  rebut  the  presumption  of 

Langston  v.  Shands,  23  S.  Car.  149.  payment  as  against  his  co-obligor.    Rogers  v. 

But  such  proceedings  should  not  be  allowed  Clements,  g3  N.  Car.  180. 

to  have  this  effect  if  instituted  for  the  sole  pur-  7.  Jackson  v.  Slater,  5  Wend.  (N.  Y.)  295. 
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made.1  In  some  cases,  however,  affirmative  relief  has  been  granted  to  the 
debtor  though  proof  of  payment  was  essential  to  his  recovery  and  the  only 
proof  thereof  was  the  presumption  arising  from  the  lapse  of  time.2 

(g)  Computation  of  Time  Elapsed  —  Maturity  of  Indebtedness.  —  The  time  within  which 
payment  is  presumed  does  not  begin  to  run  until  the  maturity  of  the  indebted- 
ness,3 but  to  start  the  time  running  it  is  not  necessary  that  a  demand  for  pay- 
ment should  have  been  made  by  the  creditor.4 

(5)  Transactions  Between  Debtor  and  Creditor  A fter  Maturity  of  Indebted- 
ness. —  Certain  particular  transactions  between  the  debtor  and  the  creditor 
taking  place  after  the  maturity  of  the  indebtedness  have  been  considered  as 
giving  rise  to  a  presumption  that  the  indebtedness  had  been  theretofore  paid 
or  as  being  prima  facie  evidence  of  such  payment.0    This  presumption  is, 


1.  Presumption  as  Ground  for  Affirmative  Belief. 

—  Morey  v  Farmers'  L  &  T.  Co.,  14  N.  Y. 
302,  reversing  18  Batb.  (N.  Y.)40l;  Matter  of 
Serrill,  9  Hun  (N.  Y.)  233;  Lawrence  v.  Ball. 
14  N.  Y.  477;  Mailer  of  Willett,  70  N.  Y.  490, 
Allen  v.  Everly.  24  Ohio  St.  97.  See  also 
Johnson  v.  Albany,  etc.,  R.  Co.,  54  N.  Y.  416, 
13  Am.  Rep.  607,  5  Lans.  (N.  Y.)  222,  reversing 
40  How.  Pr.  (N.  Y.)  191;  Brady  v.  Begun,  36 
Barb.  (N.  Y.)  533;  Matter  of  Eiscle,  1  N.  Y. 
Wkly.  Dig.  257.  Compare  Townshend  v. 
Townshend,  (Supm.  Ct.  Spec.  T.)  1  Abb.  N. 
C.*s.  (N.  Y.)  81. 

2.  Hand  v.  Marcy.  28  N.  J.  Eq.  59. 
Cancellation  of  Old  Bond.  —  Geof  rey  v.  Thorn, 

1  Ch.  Rep.  88. 

3.  Maturity  of  Indebtedness.  —  Williams  v. 
Clements,  (Supm.  Ct  Gen.  T.)  19  N.  Y.  Supp. 
613;  Spruill  v.  Davenport,  5  Ired.  L.  (27  N. 
Car.)  663;  Finfrock  v.  Kahl,  9  Lane.  L.  Rev. 
313;  Dwight  v.  Eastman,  62  Vt.  398;  Smith 
v.  Niagara  F.  Ins.  Co.,  60  Vt.  682,  6  Am.  St. 
Rep.  144.  See  also  Siboni  v.  Kirkman,  1  M. 
&  W.  418.  2  Gale  51,  Tyrw.  &  G.  777,  5  L.  J. 
Exch.  212. 

Where  a  Trust  Is  Created  for  the  payment  of 
certain  claims,  there  is  no  presumption  of  pay- 
ment, from  lapse  of  time,  before  a  settlement 
of  the  trust  estate.  North  American  Land 
Co.'s  Estate,  83  Pa.  St  493. 

In  a  Debt  Payable  by  Instalments  and  secured 
by  a  penal  bond,  the  presumption  of  payment 
arising  from  lapse  of  time  applies  to  each  in- 
stalment as  it  falls  due.  Stale  v.  Lobb,  3 
Harr.  (Del.)  421. 

Mortgage  Payable  After  Death. —  Dwight  v. 
Eastman,  62  Vt.  398. 

4.  Demand  for  Payment. — Sheldon  v.  Heaton, 
22  N.  Y.  App.  Div.  308.  Compare  Sullivan  v. 
Fosdick,  10  Hun  (N.  Y.)  173. 

5.  Whin  Land  Was  to  B«  Conveyed  upon  Pay- 
ment of  a  Note  given  for  the  purchase  money, 
an  order  from  the  vendor  directing  the  execu- 
tion of  a  conveyance  was  held  in  a  subsequent 
action  on  such  note  10  raise  a  prima  facie  but 
not  conclusive  presumption  that  the  note  had 
been  paid.  Reynolds  v.  Richards.  14  Pa.  St. 
205. 

Payment  of  Subsequently  Accruing  Indebtedness. 

—  Coe  v.  Anderson,  92  Iowa  515;  Mathews  v. 
Light,  40  Me.  394;  Ham  v.  Barrett,  28  Mo. 
388;  Read  v.  Smith,  1  Hun  (N.  Y  )  263;  Lind- 
say v.  McCormick,  82  Va.  479.  See  also  Miner 
v.  Pike,  71  Vt.  240.  Compare  Bougher  v.  Kim- 
ball, 30  Mo,  193;  Sennett  v.  Johnson.  9  Pa.  St. 
335- 
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Payment  of  Eent.  —  Mathews  v.  Light,  40  Me. 
394;  Decker  v.  Livingston,  15  Johns.  (N.  Y.) 
479;  Patterson  v.  O'Hara,  2  E.  D.  Smith  (N. 
Y.)  58;  Terry  v.  Bale,  1  Dem.  (N.  Y.)  452; 
Reynolds  v.  Richards,  14  Pa.  St.  205.  See  also 
the  title  Landlord  and  Tenant,  vol.  18,  p. 
291. 

The  Payment  by  an  Assignee  of  Land  of 
Ground  Rent  which  accrued  during  his  tenancy 
affords  no  presumpiion  of  the  payment  ofpri  or 
arrearages  for  which  a  judgment  had  been 
obtained  against  his  grantor.  Wills  v.  Gib- 
son, 7  Pa.  St.  154. 

Taxes. —  Hodgdon  v.  Wight,  36  Me.  326, 
Attleborough  v.  Middleborough,  10  Pick. 
(Mass.)  378;  Montreal  v.  Geddes,  5  Montreal 
Leg.  N.  203.  Compare  Robbins  v.  Townsend, 
20  Pick.  (Mass.)  345. 

Payments  by  Creditor  to  Debtor.  —  Lodge  v. 
Ainscow,  1  Penn.  (Del.)  327;  Baldwin  v. 
Walden,  30  Ga.  829;  Steitz  v.  Priddis,  81  Hun 
(N.  Y.)  229;  Beekman  v.  Beekman,  Anth.  N. 
P.  (N.  Y.)  123;  Duguid  v.  Ogilvie,  3  E  D. 
Smith  (N.  Y.)  527,  1  Abb.  Pr.  (N.  Y.)  145.  See 
also  Richmond  v.  Richmond,  3  Alb.  L.  J.  252. 
Compare  Sperry  v.  Miller.  8  N.  Y.  336. 

Payment  to  Joint  Debtor.  —  Where  a  note  is 
signed  by  joint  makers,  the  fact  that  after  its 
maturity  the  payee  paid  to  one  of  such  makers 
money  for  services  rendered  does  not  raise  a 
presumption  that  the  note  had  been  paid  by 
the  latter.  Mechanics'  Bank  v.  Wright,  53 
Mo.  153. 

Note,  Bond,  Etc.,  Executed  by  Creditor  —  Ala- 
bama. —  Graves  v.  Shulman,  59  Ala.  406. 

Delaware. — Callaway  v.  Hearn,  1  Houst. 
(Del.)  607. 

Georgia.  —  Mclntyre  v.  Meldrim,  63  Ga.  58. 

Indiana.  —  Long  v.  Straus,  124  Ind.  84; 
Boffandick  v.  Raleigh,  11  Ind.  136;  Gaskin  v. 
Wells,  15  Ind.  253;  Kirchner  v.  Lewis,  27  Ind. 
22;  Coon  v.  Brown,  13  Ind.  150;  Wilkins  v. 
Ferguson,  47  Ind.  136;  Dodds  v.  Dodds,  57 
Ind.  296;  Gregg  v.  Union  County  Nat.  Bank, 
87  Ind.  238. 

Iowa.  —  French    v.    French.  84  Iowa  655 
Grimmell  t-.  Warner,  21  Iowa  it;  Allen  v. 
Bryson,  67  Iowa  591,  56  Am.  Rep.  358;  Smith 
v.  Bissell.  2  Greene  (Iowa)  379. 

Kentucky.  — Barnes  v.  Green,  (Ky.  1889)  12 
S.  W.  Rep.  277. 

Missouri.  —  Kinman  v.  Cannefax,  34  Mo. 
147. 

New  York.  —  Gould  v.  Chase,  16  Johns.  (N. 
Y.)  226;  Duguid  v.  Ogilvie,  3  E.  D.  Smith 
(N.  Y.)  527;  Lake  v.  Tysen,  6  N.  Y.  461;  De 
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however,  prima  facie  only  and  may  be  rebutted.1 

Where  There  Has  Been  a  General  Accounting  between  the  debtor  and  the  creditor, 
it  is  presumed  that  the  parties  included  in  the  settlement  all  items  of  debit 
and  credit  due  and  unpaid  at  the  time,  and  if  a  recovery  is  afterwards  sought 
upon  an  indebtedness  which  had  then  matured,  the  burden  is  upon  the  plain- 
tiff to  show  that  such  indebtedness  was  in  fact  unpaid.2 

(6)  Payment  or  Loan.  —  Where  money  is  paid  by  one  person  to  another, 
and  there  is  no  explanation  of  the  cause  of  payment,  the  presumption  arises 
that  the  money  was  paid  because  it  was  due  and  owing,  or  as  a  gift,  and  not 
that  it  was  by  way  of  a  loan,  and  therefore  upon  mere  proof  of  such  payment 
the  money  cannot  be  recovered  on  the  ground  that  it  was  a  loan;3  and  the 


Freest  v.  Bloomingdale,  5  Den.  (N.  Y.)  304; 
Dutcher  v.  Porter,  63  Barb.  (N.  Y.)  15;  Sher- 
man v.  Mclntyre,  7  Hun  (N.  Y.)  592;  Freese  v. 
Veith,  (N.  Y.  City  Ct.  Gen.  T.)  26  N.  Y.  St. 
Rep.  113;  Hart  v.  Riley,  58  Hun  (N.  Y.)  602, 
11  N.  Y.  Supp.  435;  Maxon  v.  Scott,  55  N.  Y. 
247;  Dimmers  v.  Armitage,  33  N.  Y.  App.  Div. 
626. 

South  Carolina. — Chewning  v.  Proctor,  2 
McCord  Eq.  (S.  Car.)  11. 

Tennessee.  —  Robertson  v.  Branch,  3  Sneed 
(Tenn.)  506. 

Texas.  —  Rowe  v.  Collier,  25  Tex.  Supp.  252. 

See  also  M'Rae  v.  Boast,  3  Rand.  (Va.)  481. 
Compare  Ankeny  v.  Pierce,  1  111.  289,  12  Am. 
Dec.  174;  Crabtree  v.  Rowland,  33  111.  422; 
White  v.  Jones,  38  111.  159. 

Note  Outstanding  at  Time  of  Execution  of 
Duebill  by  Payee  of  Arote.  —  Hensley  v.  Pope, 
(Ky.  1897)  41  S.  W.  Rep.  440. 

1.  Rebutting  Presumption.  —  Graves  v.  Shul- 
man,  59  Ala.  406;  Texarkana,  etc.,  R.  Co.  v. 
Bemis  Lumber  Co.,  67  Ark.  542;  Lodge  v. 
Ainscow,  1  Penn.  (Del.)  327;  Callaway  v.  Hearn, 
1  Houst.  (Del.)  607;  Duguid  v.  Ogilvie,  3  E.  D. 
Smith  (N.  Y.)  527.  See  also  Hodgdon  v. 
Wright,  36  Me.  326;  Ham  v.  Barrett,  28  Mo. 
388. 

2.  Settlements  and  Accountings  —  Alabama.  — 
Dowling  v.  Blackman,  70  Ala.  303;  Mills  v. 
Geron,  22  Ala.  669.  See  also  Copeland  v. 
Clark,  2  Ala.  388. 

Delaware. — Callaway  v.  Hearn,  1  Houst. 
(Del.)  607. 

Illinois.  — ■  Bull  v.  Harris,  31  111.  487;  Straub- 
her  v.  Mohler,  80  111.  21. 

Indiana.  —  Long  v.  Straus,  124  Ind.  84; 
Linville  v.  State,  130  Ind.  210. 

Iowa.  —  Lindsey  v.  Moore,  101  Iowa  592; 
Allen  v.  Bryson,  67  Iowa  591,  56  Am.  Rep.  358. 

Kentucky.  —  Lee  v.  Reed,  4  Dana  (Ky.)  109; 
Ward  v.  Grayson,  9  Dana  (Ky.)  280. 

Louisiana.  —  Taylor  v.  Simon,  14  La.  Ann. 
350. 

Michigan.  —  Bourke  v.  James,  4  Mich.  336. 
Minnesota.  —  Leighton  v.  Grant,  20  Minn. 
345- 

Mississippi. — Stebbins  v.  Niles,  25  Miss. 
267. 

Missouri.  —  Gibson  v.  Hanna,  12  Mo.  165; 
Pickel  v.  St.  Louis  Chamber  of  Commerce 
Assoc.,  10  Mo.  App.  191. 

Nebraska.  —  Keller  v.  Keller,  18  Neb.  366; 
Wagner  v.  Ladd,  38  Neb.  161. 

New  Hampshire.  —  Ryan  v.  Rand,  26  N. 
H.  15. 

New  York. — Smith  v.  Tucker,  2  E.  D. 
Smith  (N.  Y.)  193;  Dutcher  v.  Porter,  63  Barb. 


(N.  Y.)  15;  Gould  v.  Chase,  16  Johns.  (N.  Y.) 
226.  See  also  Treadwell  v.  Abrams,  (Supm. 
Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  219. 

North  Carolina.  —  Farmer  v.  Barnes,  3 
Jones  Eq.  (56  N.  Car.)  109;  Kennedy  v.  Wil- 
liamson, 5  Jones  L.  (50  N.  Car.)  285. 

Tennessee.  —  Robertson  v  Branch,  3  Sneed 
(Tenn.)  506. 

Texas. —  Blackman  v.  Green,  17  Tex.  322; 
Rovve  v.  Collier,  25  Tex.  Supp.  252;  Barkley 
v.  Tarrant  County,  53  Tex.  251. 

Vermont.  —  Nichols  v.  Scott,  12  Vt.  47; 
Bushee  v.  Allen,  31  Vt.  631. 

West  Virginia.  —  McNeel  v.  Baker,  6  W. 
Va.  153. 

Wisconsin.  —  Freeman  v.  Bolzell,  63  Wis. 
378. 

Presumption   Is   Rebuttable.  —  Wheeler  v. 
Alexander,  1  Strobh.  L.  (S.  Car.)  61;  Bushee 
v.  Allen,  31  Vt.  631. 
Note  Outstanding  and  Not   Surrendered.  — 

Morrison  v.  Collins.  127  Pa.  St.  28,  14  Am.  St. 
Rep.  827. 

And  Where  a  Note  Is  Given,  it  is  held  thai  ihe 
presumption  arises  that  there  has  been  a  settle- 
ment between  the  parties,  and  thatall  matured 
and  unpaid  indebtedness  of  inferior  degree, 
such  as  indebtedness  on  open  account,  owed 
by  the  maker  to  the  payee,  was  included  in  the 
note,  and  the  payee  claiming  upon  items  prior 
to  the  note  has  the  burden  of  proving  that 
such  items  were  unpaid  and  not  included  in 
the  note.  Smith  v.  Bissell,  2  Greene  (Iowa) 
379;  Wright  v.  Wright,  74  Hun  (N.  Y.)  138; 
Dimmers  v.  Armitage,  33  N.  Y.  App.  Div.  626; 
Morse  v.  Ellerbe,  4  Rich.  L.  (S.  Car.)  600. 

Accounts  Rendered.  —  The  rendition  by  the 
creditor  to  the  debtor  of  an  account  relating  to 
continuous  transactions  raises  a  presumption 
that  a  particular  claim  omitted  therefrom  had 
been  paid  or  otherwise  settled  by  the  debtor. 
Smith  v.  Tucker,  2  E.  D.  Smith  (N.  Y.)  193. 

3.  Payment  Presumed  Instead  of  Loan.  —  Welch 
v.  Seaborn,  1  Stark.  474,  2  E.  C.  L  182; 
Fletcher  v.  Manning,  12  M.  &  W.  571;  Brom- 
well  v.  Bromwell,  139  111  424;  Rohrbacker  v. 
Schilling,  12  La.  Ann.  17;  Sayles  v.  Olmstead, 
66  Barb.  CN  Y.)  590;  Matter  of  Baldwin,  11 
N.  Y.  App.  Div.  551;  Bradner  v.  Fitzhugh,  4 
N.  Y.  Wkly.  Dig.  516;  In  re  Vrooman,  17  N. 
Y.  Wkly.  Dig.  118;  Lowrey  v.  Robinson,  141 
Pa.  St.  189;  Somervail  v.  Gillies,  31  Wis.  152. 
See  also  Handwerk  v.  Oswood,  23  II'.  App. 
282;  Hansen  v.  Kirtley,  11  Iowa  565;  Oldham 
v.  Henderson,  4  Mo.  295;  Baugher's  Appeal, 
(Pa.  1887)  8  All.  Rep.  838;  Swain  v.  Ettling, 
32  Pa.  St.  486;  Moyles"  Estate,  7  Kulp  (Pa.) 

215- 
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same  is  true  where  one  gives  his  check  to  another.1  But  this  presumption  is 
of  course  rebuttable.2 

(7)  Payment  or  Gift.  —  Where  a  debtor  pays  or  transfers  to  his  creditor  a 
sum  of  money  or  property  equal  in  value  to  or  greater  than  the  indebtedness, 
the  presumption  arises  that  the  transaction  was  intended  to  operate  as  a  pay- 
ment and  satisfaction  of  the  indebtedness.3 

Satisfaction  by  Legacy.  —  The  question  when  a  legacy  to  the  testator's  creditor 
is  to  be  deemed  a  satisfaction  of  the  testator's  indebtedness  is  treated  else- 
where in  this  work.4 

VIII.  Effect  of  Payment.  —  The  effect  of  payment  is  to  extinguish  the 
obligation  and  everything  accessory  to  it,  and  to  liberate  from  it  all  the 
debtors.5 

IX.  Following  Money  Paid.  —  It  is  a  general  and  well-recognized  rule  that 
no  one  can  acquire  title  to  personal  chattels  by  purchase  from  one  who  has  no 
title,  as  against  the  true  owner,  in  the  absence  of  some  ground  estopping  the 
true  owner  from  reclaiming  his  property.6  But  an  exception  to  this  rule  is 
made  with  regard  to  coin  and  other  medium  of  payment  which  circulates 
generally  as  money,  and  one  who  receives  money  in  good  faith  for  a  valuable 
consideration  or  even  in  payment  of  a  pre-existing  debt,  from  one  who  has  no 


1.  Checks.  —  Cary  v.  Gerrish,  4  Esp.  9;  Au- 
bert  v.  Walsh,  4  Taunt.  293;  Park  v.  Miller, 
27  N.  J.  L.  338;  Stimson  v.  Vroman,  99  N.  Y. 
74;  Poucher  v.  Scott,  98  N.  Y.  422,  affirming 
33  Hun  (N.  Y.)  223;  Gaylord  v.  Gibson.  36  N. 
Y.  App.  Div.  548;  Nay  v.  Curley,  113  N.  Y. 
575;  Mills  v.  McMullen,  4  N.  Y.  App.  Div.  27; 
Terry  v.  Ragsdalj,  33  Gratt.  (Va.)  342.  See 
also  Masser  v.  Bowen,  29  Pa.  St.  128,  72  Am. 
Dec.  619;  McVeigh  v.  Chamberlain,  94  Va. 
73- 

2.  Presumption  Rebuttable.  —  Boswell  v. 
Smith,  6  C.  &  P.  60,  25  E  C.  L.  282;  Park  v. 
Miller,  27  N.  J.  L.  338;  Gaylord  v.  Gibson,  36 
N.  Y.  App.  Div.  548;  Stimson  v.  Vroman, 
99  N.  Y.  74;  Terry  v.  Ragsdale,  33  Gratt.  (Va.) 
342. 

3.  Payment  of  Indebtedness  Presumed  Instead 
of  Gift  —  Engla nd. —  Wood  v.  Briant,  2  Atk. 
521;  Seed  v.  Bradford,  r  Ves.  501;  Chave  v. 
Farrant,  18  Ves.  Jr.  8;  Mackdovvell  v.  Half- 
penny, 2  Vern.  4S4;  Breton  v.  Cope,  Peake  N. 
P.  (ed.  1795)  31;  Plunkett  v.  Lewis,  3  Hare 
316.  See  also  Hardigham  v.  Thomas,  2  Drew. 
353- 

Untied  States.  — Glover  v.  Patten,  165  U.  S. 
394- 

Iowa.  —  Hansen  v.  Kirtley,  11  Iowa  565. 
Louisiana. —  Hymel's    Succession,    48  La. 
Ann.  737. 

North  Carolina.  —  Haglar  v.  McCombs,  66 
N.  Car.  345. 

Ohio.  —  Conahan  v.  Purcell,  8  Ohio  Dec. 
(Reprint)  161,  6  Cine.  L.  Bui.  122. 

Pennsyhmnia.  —  Stewart's  Estate,  15  Pa.  Co. 
Ct.  380;  Masser  v.  Bowen.  29  Pa.  St.  128,  72 
Am.  Dec.  619.  Compare  Sprenkle's  Appeal, 
(Pa.  1888)  15  Atl.  Rep.  773;  Kendrick's  Estate, 
35  W.  N.  C.  (Pa.)  46,  3  Pa.  Dist.  402,  15  Pa. 
Co.  Ct.  24. 

Virginia.  —  Kelly  v.  Kelly.  6  Rand.  (Va.) 
176,  18  Am.  Dec.  710. 

See  also  Buffum  v.  Green,  5  N.  H.  71,  20  Am. 
Dec.  562;  Matter  of  Paris.  (Surrogate  Ct.)  16 
Misc.  (N.  Y.)  405. 

The  Fact  that  the  Transfer  Precedes  the  Ma- 
turity of  the  Indebtedness  does  not  prevent  the 


presumption  of  satisfaction  from  arising. 
Stewart's  Estate,  15  Pa.  Co.  Ct.  380. 

In  Pennsylvania  it  has  been  held  that  a 
debtor's  appointment  of  his  creditor  (his 
brother)  as  beneficiary  in  an  insurance  policy, 
where  the  power  of  appointment  was  in  the 
nature  of  a  testameniary  disposition,  would 
not  raise  a  presumption  that  such  appoint- 
ment was  intended  to  operate  as  a  satisfaction 
pro  tantooi  the  indebtedness.  This  ruling  was 
based  on  the  same  reason'ng  as  that  applied 
in  case  of  a  legacy  to  a  creditor  for  an  amount 
less  than  the  debt.  Kendrick's  Estate,  15  Pa. 
Co.  Ct.  24.  See  also  Sprenkle's  Appeal,  (Pa. 
1888)  15  Atl.  Rep.  773.  And  see  the  title 
Legacies  and  Devises,  vol.  18,  p.  774. 

Presumption  Rebuttable. —  Hayden  v.  Pierce, 
71  Hun  (N.  Y  )  593;  Matter  of  Paris,  (Surro- 
gate Ct.)  16  Misc.  (N.  Y.)  405;  Conahan  v. 
Purcell,  8  Ohio  Dec.  (Reprint)  161,  6  Cine.  L. 
Bui.  122. 

4.  See  the  title  Legacies  and  Devises,  vol. 
18,  p.  769  et  seq. 

6.  Effect  of  Payment.  —  Wright  v.  Mix,  76 
Cal  465;  Armstrong  v.  Caesar,  72  Ind.  280; 
Cushing  v.  Wyman,  44  Me.  121;  Siaples  v. 
Wellington,  62  Me.  9;  Young  v.  Jones,  64  Me. 
563,  18  Am.  Rep.  279;  Kennedy  v.  Jones,  67 
Me.  538;  Hammatt  v.  Wyman,  9  Mass.  138; 
Welton  v.  Hull,  50  Mo.  296;  Davis  v.  Stevens, 
10  N.  H.  186;  Chemung  Canal  Bank  v.  Che- 
mung County,  5  Den.  (N.  Y.)  517;  McCormick 
v.  Irwin,  35  Pa.  St.  ill;  Exchange,  etc.,  Bank 
v.  Bradley,  15  Lea  (Tenn.)  279. 

The  discharge  of  the  debt  is  not  prevented 
by  a  failure  to  surrender  the  evidence  of  the 
indebtedness,  Bradley  v.  Graves,  46  Ala.  277; 
or  by  the  fact  that  the  payment  is  made  under 
protest,  McMillan  v.  Richards,  9  Cal.  365,  70 
Am.  Dec.  655.  See  also  Consumers'  Gas 
Trust  Co.  v.  Harless,  131  Ind.  446. 

After  an  indebtedness  has  been  paid  it 
cannot  be  revived  without  the  consent  of  all 
the  parties.  Rhodes  v.  Hinckley,  6  Cal.  283; 
Marvin  v.  Vedder,  5  Cow.  (N.  Y.)  671 ;  Champ- 
ney  v.  Coope,  34  Barb.  (N.  Y.)  539. 

6.  See  the  title  Sales. 
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title  to  the  money,  cannot  be  required  to  account  therefor  to  the  true  owner.1 
If,  however,  the  person  receiving  the  money  has  at  the  time  of  payment 
knowledge  of  the  payor's  want  of  title  or  knowledge  of  facts  putting  him 
upon  inquiry,  he  must,  of  course,  account  therefor  to  the  true  owner.8 

X.  Eecovery  of  Payments —  1.  Voluntary  Payments  —  a.  In  General.  — 
It  is  a  well-settled  and  universally  recognized  general  rule  that  money 
voluntarily  paid  under  a  claim  of  right,  and  with  knowledge  of  the  facts  on  the 
part  of  the  person  making  the  payment  or  affected  by  it,  cannot  be  recovered 
back  on  the  ground  that  the  asserted  claim  was  invalid  or  unenforceable.3 

1.  England.  —  Miller  v.  Race,  I  Burr.  452. 
United  States.  —  State  Nat.  Bank  v.  U.  S., 

114  U.  S.  401. 

Georgia.  —  Cloud  v.  Kendrick,  82  Ga.  730. 

Iowa.  —  Burnett  v.  Gustafson,  54  Iowa  86, 
37  Am.  Rep.  190. 

Maine.  —  Gammon  7,.  Butler,  48  Me.  344; 
Dwinel  v.  Sawyer,  53  Me.  24. 

Massachusetts.  —  Lime  Rock  Bank  v.  Plimp- 
ton, 17  Pick.  (Mass.)  159,  28  Am.  Dec.  286; 
Atlantic  Cotton  Mills  v.  Indian  Orchard  Mills, 
147  Mass.  268,  9  Am.  St.  Rep.  698.  See  also 
Mason  v.  Waile,  17  Mass.  563. 

Michigan.  —  Walker  v.  Conant,  69  Mich.  321, 
13  Am.  St.  Rep.  391. 

New  York.  —  Dey  v.  Murray,  9  Johns.  (N. 
Y.)  171;  Nassau  Bank  v.  National  Bank,  32 
N.  Y.  App.  Div.  268;  Newhall  v.  Wyatt,  139 
N.  Y.  452,  36  Am.  St.  Rep.  712;  Stephens  v. 
Board  of  Education,  79  N.  Y.  187,  35  Am.  Rep. 
511;  Southwick  v.  Memphis  First  Nat.  Bank, 
84  N.  Y.  434;  Justh  v.  National  Bank  of  Com- 
monwealth, 56  N.  Y.  478;  Goshen  Nat.  Bank 
v.  State,  141  N.  Y.  388;  Hatch  v.  New  York 
Fourth  Nat.  Bank,  147  N.  Y.  184. 

South  Carolina. — Bailey  v.  Colton,  25  S. 
Car.  436. 

Compare  Swift  v.  Williams,  68  Md.  236. 

2.  U.  S.  v.  State  Nat.  Bank,  96  U.  S.  30; 
Beard  v.  Milmine,  88  Fed.  Rep.  868;  Evans  v. 
Gailock,  37  Hun  (N.  Y.)  588;  Heidenheimer 
v.  Boyd,  15  N.  Y.  App.  Div.  580;  Reed  v. 
Newburgh  Bank,  6  Paige  (N.  Y.)  337. 

Margin  Broker  Receiving  Embezzled  Funds  from 
Bank  President. —  Beard  v.  Milmine,  88  Fed. 
Rep.  868. 

3.  Voluntary  Payments  Not  Recoverable  — 

England.  —  Marriot  v.  Hampton,  2  Esp.  546,  7 
T.  R.  269;  Brown  v.  M'Kinally,  1  Esp.  279; 
Fulham  v.  Down,  6  Esp.  26,  note;  Bilbie  v. 
Lumley,  2  East  470;  Brisbane  v.  Dacres,  5 
Taunt.  152,  1  E.  C.  L.  45;  East  India  Co.  v. 
Tritton,  3  B.  &  C.  280,  to  E.  C.  L.  79.  Com- 
pare Moses  v.  Macpherlan,  1  W.  Bl.  219;  Cob- 
den  v.  Kendrick,  4  T.  R.  431. 

Canada.  —  Morton  v.  Corbett,  6  U.  C.  C.  P. 
251;  Doe  v.  Boyer,  9  U.  C.  Q.  B.  318;  Wake- 
man  v.  Metropolitan  L.  Ins.  Co.,  30  Ont.  705; 
Petry  v.  La  Caisse  D'Economie,  19  Can.  Sup. 
Ct.  713;  Snarr  v.  Small,  13  U.  C.  Q.  B.  125; 
Montreal  Assur.  Co.  v.  McCormick,  25  U.  C. 
Q.  B.  440;  Owen  v.  Taylor,  39  U.  C.  Q.  B.  358. 

United  States. — Atkins  v.  Peaslee,  1  Cliff.  (U. 
S.)  446;  Corkle  v.  Maxwell,  3  Blatchf.  (U.  S.) 
413;  White's  Case,  11  Ct.  CI.  578;  Lamborn 
v.  Dickinson  County,  97  U.  S.  181;  Little  v. 
Bowers.  134  U.  S.  547,  13  N.  J.  L.  J.  139;  U.  S. 
v.  Wilson,  168  U.  S.  273;  The  Nicanor,  40  Fed. 
Rep.  361;  Phipps  v.  The  Nicanor,  44  Fed.  Rep. 
504;  Selby  v.  U.  S.,  47  Fed.  Rep.  800;  Bon- 
sack  Mach.  Co.  v.  Hess,  68  Fed.  Rep.  119;  The 
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Agathe,  71  Fed.  Rep.  528.  Compare  Mosby  v. 
U.  S.,  24  Ct.  CI.  1. 

Alabama.  — Rutherford  v.  Mclvor,  21  Ala. 
750;  Welch  v.  Marion,  48  Ala.  291;  Troy  v. 
Bland,  58  Ala.  197;  Pritchard  v.  Sweeney,  109 
Ala.  651;  Garretson  v.  Joseph,  100  Ala.  279. 

Arkansas.  ■ —  Vick  v.  Shinn,  49  Ark.  70,  4  Am. 
St.  Rep.  26. 

California.  —  McMillan  v.  Richards,  9  Cal. 
365,  70  Am.  Dec.  655;  Brumagim  v.  Tilling- 
hast,  18  Cal.  265,  79  Am.  Dec.  176;  Rodgers 
v.  Wittenmyer,  88  Cal.  553;  Harralson  v.  Bar- 
rett, 99  Cal.  607;  Holt  v.  Thomas,  105  Cal.  273. 

Colorado. — Lewis  v.  Hughes,  12  Colo.  208, 
2  Denver  Leg.  N.  97;  Steck  v.  Northern  Colo- 
rado Irrigation  Co.,  4  Colo.  App.  323. 

Connecticut.  —  Bulkley  v.  Stewart,  I  Day 
(Conn.)  130,  2  Am.  Dec.  57;  Beecher  v.  Buck- 
ingham, 18  Conn.  110,  44  Am.  Dec.  580;  Bark- 
hamsted  v.  Case.  5  Conn.  528,  13  Am.  Dec.  93; 
Sheldon  v.  South  School  Dist.,  24  Conn.  88. 

District  of  Columbia. — Georgetown  College 
v.  District  of  Columbia,  MacArthur  &  M.  (D. 
C.)  43;  Henelly  v  Rittenhouse,  7  D.  C.  76. 

Florida.  —  Jefferson  County  v.  Hawkins,  23 
Fla.  223. 

Georgia.  —  Estes  v.  Thompson,  90  Ga.  698. 
Illinois.  —  Elston  v.  Chicago,  40  111.  514,  89 
Am.  Dec.  361;  St.  Louis,  etc.,  R.  Co.  v. 
Thomas,  85  111.  464;  Flower  v.  Beveridge,  161 
111.  53;  Holder  v.  Galen,  19  111.  App.  409; 
Lamson  v.  Boyden,  57  111.  App.  232;  Lake  v. 
Brown,  116  111.  83. 

Indiana.  —  Cummins  v.  White,  4  Blackf. 
(Ind.)  356;  Gossett  v.  Hollingsworth,  s  Blackf. 
(Ind.)  394;  Egbert  v.  Rush,  7  Ind.  706;  Patter- 
son v.  Cox,  25  Ind.  261;  Woodburn  v.  Stout, 
28  Ind.  77;  Ligonier  v.  Ackerman,  46  Ind.  552, 
15  Am.  Rep.  323;  Stedman  v.  Boone,  49  Ind. 
469;  Ferguson  v.  Hirsch,  54  Ind.  337;  State  v. 
Prime,  54  Ind.  450;  Worley  v.  Moore,  77  Ind. 
567;  Powell  v.  Bunger,  79  Ind.  468;  Brown 
v.  Fodder,  81  Ind.  491;  Hollingsworth  v. 
Stone,  90  Ind.  244;  Lemans  v.  Wiley,  92  Ind. 
436;  Hines  v.  Hamilton  County,  93  Ind.  266; 
Indianapolis  v.  Vajen,  111  Ind.  240;  Emery 
v.  Royal,  117  Ind.  299. 

Iowa. —  Dickerman  v.  Lord,  21  Iowa  338, 
89  Am.  Dec.  579;  Davenport,  etc.,  R.  Co.  v. 
Rogers,  39  Iowa  298;  Murphy  v.  Creighton, 
45  Iowa  179;  Muscatine  v.  Keokuk  Northern 
Line  Packet  Co.,  45  Iowa  185;  Baldwin  v. 
Foss,  71  Iowa  389;  Lyman  v.  Lauderbaugh, 
75  Iowa  481;  Sewell  v.  Mead,  85  Iowa  343; 
Weaver  v.  Stacy,  93  Iowa  683;  Garner  v.  Fry, 
104  Iowa  515. 

Kansas.  —  Phillips  v.  Jefferson  County,  5 
Kan.  412;  Wabaunsee  County  v.  Walker,  8 
Kan.  431;  Irwin  v.  Thomas,  12  Kan.  93;  Kan- 
sas Pac.  R.  Co.  v.  Wyandotte  County,  16  Kan. 
587;  Lyon  County  v.  Goddard,  22  Kan.  399; 
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Set-off.  —  The  same  principle  which 

Missouri  Pac.  R.  Co.  v.  Gruendel,  3  Kan. 
App.  53- 

Kentucky.  —  Hunt  v.  Martin,  2  Litl.  (Ky.) 
82;  Tyler  v.  Smith,  18  B.  Mon.  (Ky.)  793; 
Williams  v.  Shelbourne,  102  Ky.  579;  Lehan 
v.  Kiley,  (Ky.  1900)  54  S.  W.  Rep.  727. 

Louisiana.  —  Jackson  v.  Ferguson,  2  La. 
Ann.  723;  Jamison  v.  Ludlow,  3  La.  Ann.  492; 
Bowers  v.  Hale,  14  La.  Ann.  421. 

Maine.  —  Gilpatrick  v.  Say  ward,  5  Me.  465; 
Rawson  v.  Porter,  9  Me.  119;  Smith  v.  Read- 
field,  27  Me.  145;  Gooding  v.  Morgan,  37  Me. 
419;  Fellows  v.  School  Dist.  No. ^8,  39  Me.  559; 
Groton  v.  Waldoborough,  11  Me.  306,  26  Am. 
Dec.  530;  Wilson  v.  Barker,  50  Me.  447;  Brag- 
don  v.  Freedom,  84  Me.  431;  Parker  v.  Lan- 
caster, 84  Me.  512;  Jenks  v.  Mathews,  31  Me. 
318;  Norris  v.  Blethen,  19  Me.  348;  Norton  v. 
Marden,  15  Me.  45,  32  Am.  Dec.  132. 

Maryland.  —  Morris  v.  Baltimore,  5  Gill 
(Md.)  244;  Baltimore,  etc.,  R.  Co.  v.  Faunce, 
6  Gill  (Md.)  68.  46  Am.  Dec.  655;  Lester  v. 
Baltimore,  29  Md.  418,  96  Am.  Dec.  542;  Await 
v.  Eutaw  Bldg.  Assoc.  No.  4,  34  Md.  435; 
George's  Creek  Coal,  etc.,  Co.  v.  Allegany 
County,  59  Md.  260;  Sch  warzenbach  v.  Odor- 
less Excavating  Apparatus  Co.,  65  Md.  34,  57 
Am.  Rep.  301. 

Massachusetts.  —  Forbes  v.  Appleton,  5  Cush. 
(Mass.)  115;  Benson  v.  Monroe,  7  Cush.  (Mass.) 
125,  54  Am.  Dec.  716;  Alton  v.  Webster  First 
Nat.  Bank,  157  Mass.  341,  34  Am.  St.  Rep. 
285;  Regan  v.  Baldwin,  126  Mass.  485,  30  Am. 
Rep.  689. 

Michigan.  —  McArthur  v.  Luce,  43  Mich. 
435.  38  Am.  Rep.  204;  Wood  v.  Norwood  Tp., 
52  Mich.  32;  Wheeler  v.  Hatheway,  58  Mich. 
77;  Tompkins  v.  Hollister,  60  Mich.  485; 
Laidlaw  v  Detroit,  no  Mich,  r;  Walker  v. 
Conant,  69  Mich.  321,  13  Am.  St.  Rep.  391; 
Copas  v.  Anglo-American  Provision  Co.,  73 
Mich.  541;  Manistee  Lumber  Co.  v.  Spring- 
field Tp.,  92  Mich.  277;  Canfield  Salt,  etc.,  Co. 
v.  Manistee  Tp.,  100  Mich.  466;  Pingree  v. 
Mutual  Gas  Co.,  107  Mich.  156;  Francis  v. 
Hurd,  113  Mich.  250;  Lamb  v.  Rathburn,  118 
Mich.  666. 

Minnesota.  —  Smith  v.  Schroeder,  15  Minn. 
35;  De  Graff  v.  Ramsey  County,  46  Minn.  319; 
Carson  v.  Cochran,  52  Minn.  67;  Harper  v. 
Carroll,  66  Minn.  487. 

Mississippi.  —  Hope  v.  Evans,  Smed.  &  M. 
Ch.  (Miss.)  195 ;  Wesson  v.  Collins,  72  Miss. 
844;  Jackson  v.  Newman,  59  Miss.  385,  42 
Am.  Rep.  367;  Tupelo  v.  Beard,  56  Miss. 
532. 

Missouri.  —  Claflin  v.  McDonough,  33  Mo. 
412,  84  Am.  Dec.  54;  Clowdis  v.  Hannibal,  etc., 
R.  Co.,  71  Mo.  510;  Union  Sav.  Assoc.  v. 
Kehlor,  7  Mo.  App.  158;  Buchanan  v.  Sahlein, 
9  Mo.  App.  552;  Kane  v.  Dauernheim,  60  Mo. 
App.  64. 

Nebraska.  —  Gerecke  v.  Campbell,  24  Neb. 
306;  Lathrope  v.  McBride,  31  Neb.  2S9;  Her- 
man v.  Edson,  9  Neb.  152;  Foster  v.  Pierce 
County,  15  Neb.  48;  Renfiew  v.  Willis,  33 
Neb.  98;  Nebraska,  etc.,  Ins.  Co.  v.  Segard, 
29  Neb.  354. 

Nevada.  —  Adams  v.  Smith,  19  Nev.  259, 
Bowman  v.  Boyd,  21  Nev.  281. 

New  Hampshire.  —  Brown  v.  Marden,  61  N. 


precludes  a  recovery  of  a  voluntary 

H.  15.  Compare  Ladd  v.  Barton,  64  N.  H.  613; 
Albany  v.  Abbott,  61  N.  H.  157. 

New  Jersey.  —  Eaton  v.  Eaton,  35  N.  J.  L. 
290;  Camden  v.  Green,  54  N.  J.  L.  591,  33  Am. 
St.  Rep.  686. 

New  York.  —  Pangburn  v.  Bull.  1  Wend. 
(N.  Y.)  345;  Mowatt  v.  Wright,  1  Wend.  (N. 
Y.)  355,  19  Am.  Dec.  508;  Onondaga  County 
v.  Briggs,  2  Den.  (N.  Y.)  26;  Sprague  v. 
Birdsall,  2  Cow.  (N.  Y.)  419;  Bazen  v.  Roget 
3  Johns.  Cas.  (N.  Y.)  87;  Hall  v.  Shultz,  4 
Johns.  (N.  Y.)  240,  4  Am.  Dec.  270;  Sherrill  v. 
Crosby,  14  Johns.  (N.  Y.)  358;  New  York  v. 
Erben,  10  Bosw.  (N.  Y.)  189,  24  How.  Pr.  (N. 
Y.)  358,  affirmed  3  Abb.  App.  Dec.  255,  38  N. 
Y.  305  j.Clarke  v.  Dutcher,  g  Cow.  (N.  Y.)  674; 
Wyman  v.  Farnsworth,  3  Barb.  (N.  Y.)  369; 
New  York,  etc.,  R.  Co.  v.  Marsh,  12  N.  Y. 
308;  Commercial  Bank  v.  Rochester,  42  Barb. 
(N.  Y.)  488;  Forrest  v.  New  York,  (Supm.  Ct. 
Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  350:  Flower  v. 
Lance,  59  N  Y.  603;  Quincey  v.  White,  63  N. 
Y.  370;  Bennett  v.  Bates,  94  N.  Y.  354,  revers- 
ing 26  Hun  (N.  Y.)  364;  Burchill  v.  Culgin, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  850;  Emer- 
son v.  Loveland,  (Supm.  Ct.  Gen.  T.)  g  N.  Y. 
Supp.  768,  31  N.  Y.  St  Rep.  343;  Laney  v. 
Laney,  (Supm.  Ct.  Gen.  T.)  ig  N.  Y.  Supp. 
518;  Windbiel  v.  Carroll,  16  Hun  (N.  Y.)  101; 
Vanderbeck  v.  Rochester,  46  Hun  (N.  Y.)  87; 
Starr  v.  Starr,  54  Hun  (N.  Y.)  300;  Gilman  v. 
New  Yoik  First  Nat.  Bank,  63  Hun  (N.  Y.) 
480;  Mutual  L.  Ins.  Co.  Wager,  27  Barb. 
(N.  Y.)  354;  Brown  v.  Rich,  40  Barb.  (N.  Y.) 
28;  Doll  v.  Earle,  65  Barb.  (N.  Y.)  2g8;  Cooper 
v.  Brooklyn,  n  N.  Y.  App.  Div.  71;  Davis  v. 
Fowler,  20  N.  Y.  App.  Div.  633,  47  N.  Y.  Supp. 
221;  Edward  C.  Jones  Co.  v.  Board  of  Educa- 
tion, 30  N.  Y.  App.  Div.  42g;  National  L.  Ins. 
Co.  v.  Jones,  1  Thomp.  &  C.  (N.  Y.) 466,  affirmed 
59  N.  Y.  649;  May  v.  Stern,  50  N.  Y.  Super. 
Ct.  493;  Wilcox  v.  New  York.  53  N.  Y.  Super. 
Ct.  436;  Griswold  v.  Kile,  11  N.  Y.  App.  Div. 
418;  Lesster  v.  New  York,  33  N.  Y.  App.  Div. 
350;  Hess  v.  Cohen,  (Supm.  Ct.  App.  T.)  20 
Misc.  (N.  Y.)  333;  Matter  of  Delaney,  (Surro- 
gate Ct.)  27  Misc.  (N.  Y.)  398;  Wood  v.  Amory, 
105  N.  Y.  278;  Fleetwood  v.  New  York,  2 
Sandf.  (N.  Y.)  475;  Trinity  Church  v.  New 
York.  (Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N. 
Y.)  138;  Abell  v.  Douglass,  4  Den.  (N.  Y  )  305; 
Waite  v.  Leggetl.  8  Cow.  (N.  Y.)  195,  18  Am. 
Dec.  441. 

North  Carolina.  —  Pool  v.  Allen,  7  Ired.  L. 
(29  N.  Car.)  120;  Newell  v.  March,  8  Ired.  L. 
(30  N.  Car.)  441 ;  Matthews  v.  Smith,  67  N.  Car. 
374;  Adams  v.  Reeves,  68  N.  Car.  134,  12  Am. 
Rep.  627;  Macon  County  v.  Jackson  County, 
75  N.  Car.  240;  Catawba  County  v.  Setzer,  70 
N.  Car.  426;  Deveieux  v.  Rochester  German 
Ins.  Co.,  9S  N.  Car.  6:  Brummitt  v.  McGuire, 
107  N.  Car.  351;  Howard  o.  Mutual  Reserve 
Fund  L.  Assoc.,  125  N.  Car.  4g;  Winston  First 
Nat.  Bank  v.  Taylor,  122  N.  Car.  s6g. 

North  Dakota.  —  Wessel  v.  D.  S.  B.  Johnston 
Land,  etc.,  Co.,  3  N.  Dak.  160,  44  Am.  St.  Rep. 
52g. 

Ohio.  —  Ashley  v.  Ryan,  3  Ohio  Cir.  Dec. 
418,  6  Ohio  Cir.  Ci.  208;  Marietta  v.  Slocomb, 
6  Ohio  St.  471;  Commercial  Bank  v.  Reed,  11 
Ohio4g8;  Mays  v.  Cincinnati,  1  Ohio  St.  268; 
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payment  prevents  the  payor,  when  sued  by  the  payee  on  another  obligation, 
from  relying  on  such  payment  as  a  set-off.* 

Payments  to  Secure  Rebate  or  Escape  Penalty  for  Delinquency.  —  The  payment  of  a  tax 
before  it  has  become  delinquent  and  enforceable,  in  order  merely  to  secure 
rebates  or  discounts  or  to  escape  penalties  for  delinquency,  is  voluntary.2 

b.  Payments  to  Officers  of  Courts.  —  Where  a  payment  in  excess  of 


Stephan  v.  Daniels,  27  Ohio  St.  527;  Brum- 
baugh v.  Chapman,  45  Ohio  St.  368;  Mt. 
Adams,  etc.,  Inclined  R.  Co.  v.  Cincinnali,  10 
Ohio  Dec.  (Reprint)  679,  23  Cine.  L.  Bui.  68; 
Kinney  v.  Toledo,  3  Ohio  Dec.  6,  1  Ohio  N. 
P.  374;  Cincinnati  v.  Cincinnati  Gas  Light, 
etc.,  Co.,  53  Ohio  St.  278. 

Pennsylvania.  —  Morris  v.  Tarin,  1  Dall. 
(Pa.)  147;  Kennedy  v.  Hughey,  3  Watts  (Pa.) 
265;  Keener  v.  U.  S.  Bank,  2  Pa.  St.  237; 
Natcher  v.  Natcher,  47  Pa.  St.  496;  Speise  v. 
M'Coy,  6  W.  &  S.  (Pa.)  485;  De  La  Cuesta  v. 
Insurance  Co.  of  North  America,  26  W.  N.  C. 
(Pa.)  377;  Steel  v.  Arnold,  8  W.  N.  C.  (Pa.) 
249;  Union  Nat.  Bank  v.  Dersham,  15  W.  N. 
C.  (Pa.)  541,  4  Penny.  (Pa.)  467;  Miller  v. 
Hulme,  24  W.  N.  C.  (Pa.)  131;  Mattes  v. 
Jameson,  1  Northam.  Co.  Rep.  (Pa.)  280; 
Edgar  v.  Shields,  1  Grant  Cas.  (Pa.)  361; 
Coon  v.  Canal  Co.,  3  Kulp  (Pa.)  488;  Glennon 
v.  County,  4  Kulp  {Pa.)  249;  McCrickart  v. 
Pittsburgh,  88  Pa.  St.  133;  Lehigh  Coal,  etc., 
Co.  v.  Brown,  100  Pa.  St.  338;  Union  Ins.  Co. 
v.  Allegheny,  101  Pa.  St.  250;  Bidwell  v.  Pitts- 
bjrgh  Pass.  R.  Co.,  114  Pa.  St.  535;  Harvey 
v.  Girard  Nat.  Bank,  119  Pa.  St.  212;  Oil-Weil 
Supply  Co.  v.  Exchange  Nat.  Bank,  131  Pa. 
St.  100;  Krumbhaar  v.  Yewdall,  153  Pa.  St. 
176,  32  W.  N.  C.  (Pa.)  85;  Armstrong  v.  Lati- 
mer, etc.,  Co.,  165  Pa.  St.  398,  36  W.  N.  C. 
(Pa.)45  ;  Bryson  v.  Home  for  Disabled  Soldiers, 
etc.,  16S  Pa.  St.  352;  Pepperday  v.  Citizens' 
Nat.  Bank,  183  Pa.  St.  519,  28  Pittsb.  L.  J.  N. 
S.  (Pa.)  245,  41  W.  N.  C.  (Pa.)  343,  15  Bank  L. 
J.  (Pa.)  87;  Yocum  v.  Commercial  Nat.  Bank, 
S  Pa.  Dist.  631. 

Rhode  Island.  —  Second  Universalis!  Soc.  v. 
Providence,  6  R.  I.  235;  Fairbanks  v.  Mann, 
19  R.  I.  499- 

South  Carolina.  —  Robinson  v.  Charleston,  2 
Rich.  L.  (S.  Car.)  317,  45  Am.  Dec.  739;  Postell 
v.  Ramsay,  3  Brev.  (S.  Car.)  381;  Smith  v. 
Hutchinson.  8  Rich.  L.  (S.  Car.)  260;  Kenneth 
v.  South  Carolina  R.  Co.,  15  Rich.  L.  (S.  Car.) 
284,  98  Am.  Dec.  382. 

South  Dakota.  —  Evans  v.  Hughes  County, 
3  S.  Dak.  244.  580. 

Tennessee.  —  Hubbard  v.  Martin,  8  Yerg. 
(Tenn.)  498;  Gaar  v.  Stark,  (Tenn.  Ch.  1895) 
36  S.  W.  Rep.  149. 

Texas.  —  Galveston  County  v.  Gorham,  49 
Tex.  279;  Galveston  City  Co.  v.  Galveston,  56 
Tex.  486;  Gilliam  v.  Alford,  69  Tex.  267; 
Taylor  v.  Hall,  71  Tex.  216;  Coates  v.  Clayton, 
23  Tex.  Civ.  App.  62. 

Utah.  —  Flack  v.  National  Bank  of  Com- 
merce, 8  Utah  193;  Richey  v.  Clark,  ir  Utah 
467. 

Vermont.  —  Stevens  v.  Head,  9  Vt.  174,  31 
Am.  Dec.  617;  Wheatley  v.  Waldo,  36  Vt.  237; 
Taggart  v.  Rice,  37  Vt.  47;  Williams  v.  Colby, 
44  Vt.  40;  Sowles  v.  Soule,  59  Vt.  131;  Gillett 
v.  Brewster,  62  Vt.  312;  Gilson  v.  Bingham, 
43  Vt.  410,  5  Am.  Rep.  289. 


Virginia.  — Lee  v.  Stuart,  2  Leigh  (Va.)  82; 
Richmond  v.  Judah,  5  Leigh  (Va.)  305;  Staples 
v.  Staples,  85  Va.  76. 

Washington.  —  Montgomery  v.  Cowlitz 
County,  14  Wash.  230;  Rogers  v.  Garland,  (D. 
C.)  18  Wash.  L.  Rep.  381;  Thomas  v.  McCue, 
19  Wash.  287. 

West  Virginia.  —  Haigh  v.  U.  S.  Building, 
etc..  Assoc.,  19  W.  Va.  792;  West  Virginia 
Transp.  Co.  v.  Sweetzer,  25  W.  Va.  434;  Beard 
v.  Beard,  25  W.  Va.  486,  52  Am.  Rep.  219. 

Wisconsin. — Clancey  v.  McEnery,  17  Wis. 
177;  Powell  v.  St.  Croix  County,  46  Wis.  210; 
Buffalo  v.  O'Malley,  61  Wis.  255,  50  Am.  Rep. 
137;  Custin  v.  Viroqua,  67  Wis.  314;  Gage  v. 
Allen,  89  Wis.  98. 

Payment  of  Claim  for  General  Average.  —  The 
Agathe,  71  Fed.  Rep.  528. 

Voluntary  Payment  of  Fine  Imposed  upon  Court- 
martial. —  Carver  v.  U.  S.,  11 1  U.  S.  609. 

Voluntary  Payment  of  Debt  of  Third  Person.  — 
Schlaefer  v.  Heiberger,  (Supm.  Ct.  Gen.  T.)  4 
N.  Y.  Supp.  74. 

Payment  by  Executor  of  TJnpresented  Claims 
Against  Estate.  —  Adams  u.  Smith,  19  Nev. 
259- 

Accounting  by  Tax  Collector  Without  Retaining 
Commission.  —  Wesson  v.  Collins,  72  Miss. 
844. 

A  Voluntary  Payment  of  a  Rate  of  Interest 
Greater  than  Is  Legally  Enforceable,  but  not 
usurious,  will  stand  as  any  other  voluntary 
payment.    Carson  v.  Cochran,  52  Minn.  67. 

Usurious  Interest.  —  Commercial  Bank  v. 
Reed,  11  Ohio  498.    Compare  Albany  v.  Abbott, 

61  N.  H.  157.    See  also  the  title  Usury. 
Payment  of  Rent.  —  Lamb  v.  Rathburn,  118 

Mich.  666. 

Fees  to  Which  a  Foreign  Consul  Was  Entitled 

cannot  be  recovered  after  they  have  been 
voluntarily  paid  to  the  United  States.  U.  S. 
v.  Wilson,  168  U.  S.  273,  reversing  31  Ct.  CI. 
471. 

Auctioneer  Duties.  —  People  v.  Wilmerding, 

62  Hun  (N.  Y.)  391,  affirmed  136  N.  Y.  363. 
Invalid    Tax  on    immigrant   Passengers.  — 

Oceanic  Steam  Nav.  Co.  v.  Tappan,  16  Blatchf. 
(U.  S.)  296;  Benson  v.  Monroe,  7  Cush.  (Mass.) 
T25,  54  Am.  Dec.  716. 
Payment  of  Taxes.  —  See  the  title  Taxation. 

1.  Not  Available  as  Set-off.  —  U.  S.  v.  Clem- 
ent, Crahbe  (U.  S.)  499;  Coates  v.  Clayton, 
23  Tex.  Civ.  App.  62.  And  see  the  title  Set- 
off, Recoupment,  and  Counterclaim. 

2.  Payment  to  Escape  Delinquency  Penalties.  — 
Decker  v.  Perry,  (Cal.  1894)  35  Pac.  Rep.  1017; 
Atchison,  etc.,  R.  Co.  v.  Atchison  County,  47 
Kan.  722;  Atchison,  etc.,  R.  Co.  v.  Atchison, 
47  Kan.  712;  Cox  v.  Welcher,  68  Mich.  263,  13 
Am.  St.  Rep.  339;  Hopkins  v.  Butte,  16  Mont. 
103.  See  also  Peninsula  Iron  Co.  v.  Crystal 
Falls  Tp.,  60  Mich.  79.  Compare  Stowe  v. 
Stowe,  70  Vt.  609;  Wyckoff  v.  King  County, 
18  Wash.  256.    And  see  the  title  Taxation. 
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the  amount  due  is  made  to  an  officer  of  the  court,  it  may  be  recovered, 
though  voluntarily  made,  if  it  has  not  been  paid  over  by  the  officer.1 

c.  Partial  Payments  Prior  to  Assignment  of  Choses  in  Action.  — 
Where,  after  a  partial  payment  upon  a  nonnegotiable  chose  in  action,  the 
claim  is  assigned  by  the  creditor,  and  the  debtor  pays  the  full  amount  of  the 
claim  to  the  assignee,  he  cannot  recover  from  the  assignor  the  amount  of  such 
partial  payment.2  The  rule  is  otherwise,  however,  in  case  of  a  partial  pay- 
ment upon  a  negotiable  instrument  before  maturity  which  is  subsequently 
enforced  for  the  full  amount  by  a  bona  fide  indorsee  before  maturity.3 

d.  Payments  to  Agents.  —  A  payment  to  the  agent  of  the  payor  to  be 
paid  over  to  a  third  person  is  not  a  voluntary  payment  so  as  to  preclude  the 
payor  from  recovering  the''  money  from  his  agent  before  he  has  paid  it  over  to 
such  third  person.4 

An  Agent  of  the  Payee  to  whom  a  voluntary  payment  is  made  cannot  be  held 
personally  liable  where  he  has,  without  objection  from  the  payor,  paid  the 
money  over  to  his  principal.5 

e.  Surrender  of  Possession  of  Property.  —  The  doctrine  with  regard 
to  the  nonrecovery  of  voluntary  payments  does  not  apply  to  a  case  where  a 
person  claiming  title  to  personal  property  permits  another  to  take  possession 
thereof  under  an  adverse  claim  of  title.6 

/.  Denial  of  Set-off.  —  A  denial  of  a  right  of  set-off  in  favor  of  the 
debtor  is  not  a  voluntary  payment  by  the  debtor  to  the  creditor  of  the 
amount  of  such  set-off,  so  as  to  preclude  the  debtor's  subsequent  recovery 
thereon.7 

g.  Retention  of  Part  of  Debt  by  Debtor.  —  The  retention  by  a 
debtor  of  part  of  the  indebtedness  owed  by  him  upon  an  asserted  claim 
against  his  creditor  does  not  fall  within  the  principle  of  a  voluntary  payment 
of  such  asserted  claim  by  the  creditor  so  as  to  prevent  such  creditor's  recovery 
of  the  amount  so  retained.8 

/J.  Express  Contract  for  Return  of  Money  Voluntarily  Paid.  — 
The  doctrine  of  nonrecovery  of  voluntary  payments  does  not  apply  where 
there  is  an  express  agreement  by  the  person  to  whom  the  money  is  paid  to 
return  it  upon  a  certain  contingency,  and  upon  the  happening  of  such  con- 
tingency a  recovery  may  of  course  be  had.9 

2.  Compulsory  Payments  —  a.  In  General.  — As  contradistinguished  from 
voluntary  payments,  it  is  equally  well  settled  that  payments  coerced  under 
duress  or  unlawful  compulsion  may  be  recovered  back.10 

1.  Matter  of  Home  Provident  Safety  Fund  8.  Sondheimer  v.  Troy,  etc.,  R.  Co.,  (Supm. 
Assoc.,  129  N.  Y.  288.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  444,  holding  that 

Sheriffs  Sale.  —  McMillan  v.  Vischer,  14  Cal.  if  a  master  retains  from  the  current  wages 

232.  due  to  his  servant  a  part  thereof  in  payment 

2.  Partial  Payment  Prior  to  Assignment.  —  of  an  asserted  claim  against  the  servant,  this 
Decker  v.  Adams,  28  N.  J.  L.  511,  78  Am.  is  not  to  be  considered  a  voluntary  payment 
Dec.  65.  by  the  servant  of  the  amount  so  reiained.  so 

Note  Assigned  After  Maturity.  —  Coates   v.  as  to  preveni  his  subsequent  recovery  therefor. 

Clayton,  23  Tex.  Civ.  App.  62.  9.  Express  Contract  for  Return  of  Payment.— 

3.  Connecticut,  etc..  Rivers  R.  Co.  v.  Newell,  Lyman  v.  Lauderbaugh,  75  Iowa4Si;  Juneau 
31  Vt.  364.  See  also  Taggart  v.  Rice,  37  v.  Stunkle,  40  Kan.  756;  Ellis  v.  Jacob,  17  N. 
Vt.  47.  Y.  App.  Div.  471;  Gwynn  v.  Gwynn,  31  S. 

4.  Bunger  v.  Roddy,  70  Ind.  26.  Car.  482. 

5.  Bridgers  v.  McNeil.  6  Jones  L.  (51  N.  Car.)  10.  Compulsory  Payments  Recoverable  —  Umled 
311.  See  also  the  title  Agency,  vol.  1,  p.  1129  Stales.  —  U.  S.  Bank  v.  Washington  Bank,  6 
etseq.  Pet.  (U.S.)  8;  Swift  Co.  v.  U.  S.,  ill  U.  S. 

6.  Surrender  of  Possession  of  Property.  —  Pryor  22. 

v.  Morgan,  170  Pa.  St.  568,  37  W.  N.  C.  (Pa.)  California.  —  Hays  v.  Hogan,  5  Cal.  243; 

166,  holding  that  the  doctrine  was  inapplica-  McMillan  v.  Richards,  9  Cal.  417,  70  Am.  Dec. 

ble  in  case  of  a  surrender  of  property  to  the  655;  Falkner  v.  Hunt,  16  Cal.  170;  Meek  v. 

administrator  of   an    intestate  by  a  person  McClure,  49  Cal.  623. 

claiming  title  thereto  as  a  gift  from  the  in-  Indiana.  —  Stanley  v.  Dunn,  143  Ind.  496. 

testate.  Michigan.  —  Sturgis  First  Nat.  Bank  v.  Wat- 

7.  Carscaden  v.  Shore,  17  U.  C.  C.  P.  493.  kins,  21  Mich.  483. 
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Taxes.  —  The  principle  with  regard  to  the  recovery  of  compulsory  payments 
has  frequently  been  announced  with  regard  to  the  recovery  of  taxes  paid 
under  compulsion.1 

b.  When  Payments  Are  to  Be  Considered  Compulsory  — (i)  In 
General.  — The  general  doctrine  has  been  frequently  announced  that  a  pay- 
ment is  not  to  be  regarded  as  compulsory  unless  made  to  emancipate  the  per- 
son or  property  from  an  actual  and  existing  duress  imposed  upon  it  by  the 
party  to  whom  the  money  is  paid,  or  to  prevent  a  seizure  by  a  party  armed 
with  apparent  authority  to  seize  the  property.2  The  courts,  however,  have 
shown  a  tendency  in  the  later  decisions  to  extend  the  doctrine  of  the  earlier 
common  law  with  regard  to  compulsory  payment,  and  at  the  present  time, 
beyond  a  few  general  principles,  they  do  not  attempt  to  lay  down  any  definite 
and  exact  rule  of  universal  application  by  which  to  determine  whether  a  pay- 
ment is  voluntary  or  compulsory.  By  the  very  nature  of  the  subject  this 
cannot  be  done,  as  each  case  must  depend  somewhat  upon  its  own  peculiar 
facts.  The  courts  have,  however,  by  a  gradual  process  of  judicial  exclusion 
and  inclusion,  arranged  certain  classes  of  cases  on  one  or  the  other  side  of 
the  line.3 

Necessity  for  Protest.  —  If  the  payment  of  an  unjust  claim  is  knowingly  com- 
pelled, it  is  not  essential  that  the  payor  expressly  protest  against  paying  in 
order  to  entitle  him  to  recover  back  the  money.4 

Compulsion  Must  Have  Been  Illegal  or  Oppressive.  — To  render  a  payment  compul- 
sory, the  compulsion  must  have  been  illegal,  unjust,  or  oppressive.5 


Minnesota.  — Mearkle  v.  Hennepin  County, 
44  Minn.  546. 

New  York.  —  Briggs  v.  Boyd,  56  N.  Y.  289; 
Sawyer  v.  Gruner,  60  N.  Y.  Super.  Ct.  285. 

Ohio.  —  Baker  v.  Cincinnati,  11  Ohio  St.  534. 

Pennsylvania.  —  Lehigh  Coal,  etc.,  Co.  v. 
Brown,  100  Pa.  St.  345. 

Canada.  —  Little  v.  Dundas,  etc.,  Macada- 
mized Road  Co.,  2  U.  C.  C.  P.  399;  O'Hara 
v.  Folev,  3  U.  C.  Q.  B.  216;  Quebec  v.  Caron, 
10  L.  C.  Jur.  317. 

Where  a  Collector  of  Customs  Pays  into  the 
United  States  Treasury,  upon  the  peremptory 
order  of  the  commissioner  of  customs,  moneys 
to  which  he  is  entitled  as  part  of  his  official 
compensation,  and  would  have  been  subject 
to  a  penalty  for  refusal  to  comply  with  such 
order,  the  payments  cannot  be  regarded  as 
voluntary  so  as  to  preclude  him  from  main- 
taining an  action  to  recover  them  back.  U.  S. 
v.  Lawson,  101  U,  S.  164:  U.  S.  v.  Ellsworth, 
101  U.  S.  170. 

1.  See  the  title  Taxation. 

2.  What  Constitutes  Compulsion  —  General  Rule 
—  England. —  Fulham  v.  Down,  6  Esp.  26, 
note. 

United  States.  —  Corkle  v.  Maxwell,  3 
Blatchf.  (U.  S.)  413;  Maxwell  v.  Griswold,  10 
How.  (U.  S.)  242;  Radich  v.  Hutchins,  95  U. 
S.  210. 

California.  —  Brumagim  v.  Tillinghast,  18 
Cal.  265,  79  Am.  Dec.  176;  Garrison  v.  Tilling- 
hast, 18  Cal.  407;  Bucknall  v.  Story,  46  Cal. 
59°.  l3  Am.  Rep.  220;  Phelan  v.  San  Fran- 
cisco, 120  Cal.  1. 

Illinois.  —  Elston  v.  Chicago,  40  111.  514,  89 
Am.  Dec.  361;  Stover  v.  Mitchell,  45  111.  213; 
Lamson  v.  Boyden,  57  111.  App.  232;  Patoka 
Loan,  etc.,  Assoc.  v.  Holland,  63  111.  App.  58. 

Indiana.  —  Ligonier  v.  Ackerman,  46  Ind. 
552,  15  Am.  Rep.  323;  Ediuburg  v.  Hackney, 
54  Ind.  83;  Sullivan  v.  McCammon,  51  Ind. 
264;  Hines  v.  Hamilton  County,  93  Ind.  266. 


Kansas.  —  Phillips  v.  Jefferson  County,  5 
Kan.  412;  Wabaunsee  County  v.  Walker,  8 
Kan.  431;  Kansas  Pac.  R.  Co.  v.  Wyandotte 
County,  16  Kan.  587. 

Maryland.  —  Baltimore  v.  Lefferman,  4  Gill 
(Md.)  425,  45  Am.  Dec.  145. 

Michigan.  —  Francis  v.  Hurd,  113  Mich.  250. 

Minnesota.  —  De  Graff  v.  Ramsey  County, 
46  Minn.  319. 

Missouri.  —  Claflin  v.  McDonough,  33  Mo. 
412,  84  Am.  Dec.  54;  Irving  v.  St.  Louis 
County,  33  Mo.  575;  Wolfe  v.  Marshal,  52  Mo. 
167 

Ohio.  —  Matthews  v.  Briggs,  7  Ohio  Dec. 
(Reprint)  23,  1  Cine.  L.  Bui.  31;  Mays  v.  Cin- 
cinnati, 1  Ohio  St.  268. 

Pennsylvania. —  De  La  Cuesta  v.  Insurance 
Co.  of  North  America,  26  W.  N.  C.  (Pa.)  377, 
136  Pa.  St.  62. 

Texas.  —  Ladd  v.  Southern  Cotton  Press, 
etc.,  Co.,  53  Tex.  172. 

Compare  Hathaway  v.  Hagan,  59  Vt.  75. 

In  Brumagim  v.  Tillinghast,  18  Cal.  265, 
79  Am.  Dec.  176,  where  an  unconstitutional 
stamp  duty  was  imposed  by  a  state  upon  bills 
of  lading  for  transportation  of  gold  out  of  the 
state,  and  the  carriers  refused  to  issue  bills  of 
lading  unless  the  stamps  were  provided  by  the 
shipper,  a  purchase  of  stamps  and  payment 
therefor  by  a  shipper  was  held  to  be  voluntary. 

A  payment  to  prevent  the  obligee  in  a  bot- 
tomry bond  from  taking  possession  is  volun- 
tary, not  compulsory.  Forbes  v.  Appleton,  5 
Cush.  (Mass.)  115. 

3.  State  11.  Nelson,  41  Minn.  25;  Joannin  v. 
Ogilvie,  49  Minn.  564,  32  Am.  St.  Rep.  581. 

4.  Necessity  for  Protest.  —  Meek  v.  McClure, 
49  Cal.  623;  Atwell  v.  Zeluff,  26  Mich.  118; 
Detroit  v.  Martin,  34  Mich.  170,  22  Am.  Rep. 
512.  See  also  Sturgis  First  Nat.  Bank  v.  Wat- 
kins,  21  Mich.  483. 

5.  Dickerman  v.  Lord,  21  Iowa  338,  89  Am. 
Dec.  579. 
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(2)  Distinction  betzveen  Unwilling  and  Compulsory  Payments  —  Effect  of 
Protest.  —  The  mere  fact  that  a  payment  upon  an  unjust  demand  is  unwillingly 
made,  though  such  unwillingness  is  evidenced  by  a  protest  with  notice  that 
an  action  will  be  brought  for  its  recovery  back,  does  not  render  the  payment 
compulsory  within  the  meaning  of  the  rule  permitting  the  recovery  of  com- 
pulsory payments.1 

(3)  Compulsion  Must  Have  Existed  at  Time  of  Payment.  —  To  render  a 
payment  compulsory,  the  unlawful  compulsion  must  actually  have  existed  at 
the  time  when  the  payment  was  made;  prior  compulsion  which  is  not  con- 
tinued up  to  the  time  of  the  payment  will  not  render  the  payment  compul- 
sory.* This  rule  is  well  exemplified  by  the  case  where  a  promise  to  pay  in 
the  future  is  obtained  by  compulsion,  and  after  such  compulsion  is  removed 
the  payment  is  made  in  accordance  with  the  promise;  the  payment  under 
such  circumstances  cannot  be  considered  compulsory.3 


1.  General  Effect  of  Protest  —  England.  — 
Brown  v.  M'Kinally,  1  Esp.  279. 

Canada.  —  Doe  v.  Boyer,  9  U.  C.  Q.  B.  318. 

United  States.  —  Lam  born  v.  Dickinson 
County,  97  U.  S.  181;  Union  Pac.  R.  Co.  v. 
Dodge  County,  98  U.  S.  541;  Oceanic  Steam 
Nav.  Co.  v.  Tappan,  16  Blatchf.  (U.  S.)  296,  25 
Int.  Rev.  Rec.  177,  7  Rep.  645,  18  Fed.  Cas. 
No.  10,405.  Compare  Philadelphia  v.  Collector, 
5  Wall.  (U.  S.)  720. 

Alabama.  —  Welch  v.  Marion,  48  Ala.  291. 

Arkansas.  —  Vick  v.  Shinn,  49  Ark.  70,  4 
Am.  St.  Rep.  26. 

California.  —  McMillan  v.  Richards,  9  Cal. 
365.  70  Am.  Dec.  655;  Brumagim  v.  Tilling- 
hast,  18  Cal.  265,  79  Am.  Dec.  176;  Rodgers 
v.  Wittenmyer,  88  Cal.  553;  Phelan  v.  San 
Francisco,  120  Cal.  1. 

Connecticut.  —  Sheldon  v.  South  School  Dist., 
24  Conn.  88. 

District  of  Columbia. — Georgelown  College 
v.  District  of  Columbia,  MacArthur  &  M.  (D. 
C.)43- 

Florida.  —  Jefferson  County  v.  Hawkins,  23 
Fla.  223. 

Georgia.  —  Estes  v.  Thompson,  90  Ga.  698. 

Indiana.  —  Patterson  v.  Cox,  25  Ind.  261; 
Connecticut  Mut.  Ins.  Co.  v.  Stewart,  95  Ind. 
588. 

Iowa.  —  Dickerman  v.  Lord,  21  Iowa  338, 
89  Am.  Dec.  579;  Muscatine  v.  Keokuk  North- 
ern Line  Packet  Co.,  45  Iowa  185;  Baldwin  v. 
Foss,  71  Iowa  389;  Newcomb  v.  Davenport.  86 
Iowa  291. 

Kansas.  —  Wabaunsee  County  v.  Walker,  8 
Kan.  431;  Kansas  Pac.  R.  Co.  v.  Wyandotte 
County,  16  Kan.  587. 

Maryland.  —  Await  v.  Eutaw  Bldg.  Assoc. 
No.  4,  34  Md.  435. 

Massachusetts.  —  Boston,  etc.,  Glass  Co.  v. 
Boston,  4  Met.  (Mass.)  181;  Forbes  v.  Apple- 
ton,  5  Cush.  (Mass.)  115;  Benson  v.  Monroe, 
7  Cush.  (Mass.)  125,  54  Am.  Dec.  716;  Emmons 
v.  Scudder,  115  Mass.  367;  Regan  v.  Baldwin, 
126  Mass.  485. 

Michigan.  —  Detroit  v.  Martin,  34  Mich.  170, 
22  Am.  Rep.  512;  Copas  v.  Anglo-American 
Provision  Co.,  73  Mich.  541;  Vereycken  v. 
Vanden  Brooks,  102  Mich.  119. 

Minnesota.  —  Shane  v.  St.  Paul,  26  Minn. 
543- 

Missouri. — ClaSin  v.  McDonough,  33  Mo. 
412,  84  Am.  Dec.  54;  Robins  v.  Latham,  134 
Mo.  466. 
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New  York.  —  Fleetwood  v.  New  York,  2 
Sandf.  (N.  Y.)  476;  Peyser  v.  New  York,  8 
Hun  (N.  Y.)  413;  People  v.  Wilmerding, 
62  Hun  (N.  Y.)  391;  Forrest  v.  New  York, 
(Supm.  Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  350; 
Matthews  v.  William  Frank  Brewing  Co., 
(Supm.  Ct.  Tr.  T.)  26  Misc.  (N.  Y.)  46;  Davis 
Provision  Co.  v.  Fowler,  20  N.  Y.  App.  Div. 
626,  47  N.  Y.  Supp.  205;  Wood  v.  New  York, 
25  N.  Y.  App.  Div.  577;  Flower  v.  Lance,  59 
N.  Y.  603;  Phelps  v.  New  York,  112  N.  Y.  216; 
Starr  v.  Starr,  54  Hun  (N.  Y.)  304,  affirmed  132 
N.  Y.  154. 

North  Carolina  —  Devereux  v.  Rochester 
German  Ins.  Co.,  98  N.  Car.  6. 

North  Dakota.  —  Wessel  v.  D.  S.  B.  Johnston 
Land,  etc.,  Co.,  3  N.  Dak.  160,  44  Am.  St. 
Rep.  529. 

Ohio.  —  Ashley  v.  Ryan,  3  Ohio  Cir.  Dec. 
418,  6  Ohio  Cir.  Ct.  208;  Marietta  v.  Slocomb, 
6  Ohio  St.  471;  Gross  v.  Cincinnati,  4  Ohio 
Dec.  393;  Whitbeck  v.  Minch,  48  Ohio  St.  210. 

Pennsylvania.  —  Wharton  v.  Birmingham,  37 
Pa.  St.  371;  Peebles  v.  Pittsburgh,  101  Pa.  St. 
308;  Harvey  v.  Girard  Nat.  Bank,  119  Pa.  St. 
212;  De  La  Cuesta  v.  Insurance  Co.  of  North 
America,  136  Pa.  St.  62,  658,  26  W.  N.  C.  (Pa.) 
377;  Armstrong  v.  Latimer,  etc.,  Co.,  165  Pa. 
St.  398;  Thomas  v.  Railroad  Co.,  1  W.  N.  C. 
(Pa.)  621.  Compare  McCrickart  v.  Pittsburgh, 
88  Pa.  St.  133. 

Texas. — Galveston  City  Co.  v.  Galveston, 
56  Tex.  486. 

Vermont.  —  Taggart  v.  Rice,  37  Vt.  47; 
Sowles  v.  Soule,  59  Vt.  131;  Meacham  v.  New- 
port, 70  Vt.  67. 

Washington.  —  Montgomery  v.  Cowlitz 
County,  14  Wash.  230. 

Compare  Latterade  v.  Kaiser,  15  La.  Ann.  296. 

2.  Time  of  Compulsion.  —  Savannah  v.  Feeley, 
66  Ga.  31;  Schultz  v.  Culbertson,  46  Wis.  313; 
Heckman  v.  Swartz,  64  Wis.  48.  See  also 
Burke  v.  Gould,  105  Cal.  277;  Cunningham  v. 
Boston,  15  Gray  (Mass.)  468. 

Where  a  person  is  coerced  by  duress  to 
execute  his  note,  which  is  subsequently  paid 
by  him,  he  may  recover  the  payment  as  com- 
pulsory where  such  payment  was  made  in 
continued  existence  of  the  duress  which  co- 
erced the  execution  of  the  note.  Hablichtel 
v.  Yambert,  75  Iowa  539. 

3.  Payment  in  Pursuance  of  Promises  Coerced  by 
Compulsion.  —  Teem  v.  Ellijay,  89  Ga.  154; 
Fellows  v.  School  Dist.  No.  8.  39  Me.  559; 
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(4)  Compulsion  Must  Proceed  from  Party  Receiving  Payment.  —  In  order  to 
render  a  payment  compulsory,  the  coercion  under  which  it  is  made  must  pro- 
ceed from  the  person  to  whom  the  payment  is  made.  Thus,  if  the  person 
wbo  receives  the  payment  acts  in  the  supposed  exercise  of  a  legal  right,  the 
fact  that  the  person  making  the  payment  acts  under  coercion  from  a  third 
person,  for  whose  acts  the  payee  is  not  responsible,  will  not  render  the  pay- 
ment compulsory  so  as  to  authorize  its  recovery.1 

(5)  Threat,  Apprehension,  or  Institution  of  Judicial  Proceedings  —  (a)  In 
General.  —  Threats  or  the  apprehension  of  judicial  proceedings  to  enforce  the 
payment  of  the  asserted  claim  will  not  prevent  the  payment  from  being 
considered  voluntary,2  and  the  same  is  true  though  the  payment  is  not 
made  until  after  legal  proceedings  to  recover  on  the  asserted  claim  have 
actually  been  instituted,3  and  though  the  suit  is  begun  in  a  foreign  state.4 
It  has  been  held  that  when  civil  proceedings  are  instituted  on  a  fictitious 
claim  for  the  purpose  of  extortion,  a  payment  coerced  thereby  is  compulsory 


Cunningham  v.  Boston,  15  Gray  (Mass.)  468; 
Schullz  v.  Culbertson,  46  Wis.  313. 

It  has  been  held,  however,  that  where  the 
plaintiff  is  coerced  to  induce  a  third  person, 
for  the  accommodation  of  (he  plaintifl,  to  exe- 
cute his  note  to  the  defendant,  the  fact  that 
the  note  is  voluntarily  paid  will  not  prevent 
its  recovery.  Heckman  v.  Swartz,  50  Wis. 
267. 

And  in  Maine  it  has  been  held  that  where 
goods  unlawfully  withheld  are  released  on  the 
written  promise  of  the  agent  of  the  owner  to 
pay  an  unlawful  demand,  and  the  agent  after- 
wards pays  according  to  his  promise,  without 
resistance,  the  payment  is  still  to  be  con- 
sidered as  compulsory  and  recoverable  back. 
Chamberlain  v.  Reed,  13  Me.  357,  29  Am. 
Dec.  506. 

1.  Compulsion  Must  Proceed  from  Payor.  — 
Brumagim  v.  Tillinghast,  18  Cal.  265,  79  Am. 
Dec.  176;  Garrison  v.  Tillinghast,  18  Cal.  404; 
Smith  v.  Schroeder,  15  Minn.  35;  Taylor  v. 
Board  of  Health,  31  Pa.  St.  73,  72  Am.  Dec. 
724.  See  also  Baltimore  v.  Lefferman,  4  Gill 
(Md.)  425,  45  Am.  Dec.  145.  Compare  Voiers 
v.  Stout,  4  Bush  (Ky.)'572. 

Unless  the  payee  personally  does  some  act 
which  the  law  condemns,  he  cannot  be 
charged,  no  matter  how  arbitrarily  or  im- 
properly others  have  acted.  Brumagim  v. 
Tillinghast,  18  Cal.  265,  79  Am.  Dec.  176. 

Where  a  slate  statute  exacts  an  unconstitu- 
tional stamp  duty  upon  bills  of  lading,  and 
common  carriers  refuse  to  transport  property 
without  such  stamp  affixed  to  bills  of  lading, 
payment  for  stamps  to  the  city  treasurer  can- 
not be  considered  compulsory  by  reason  of  the 
refusal  of  the  carriers  to  transport  the  goods. 
Brumagim  v.  Tillinghast,  18  Cal.  265,  79  Am. 
Dec.  176. 

2.  Threats  and  Apprehension  of  Judicial  Pro- 
ceedings—  England.  —  Knibbs  v.  Hall,  1  Esp. 
84;  Brown  v.  M'Kinal'y,  1  Esp.  279. 

United  States.  —  Marshall  v.  Redfield,  4 
Blatchf.  (U.  S.)  221. 

Alabama.  —  Cahaba  v.  Burnett,  34  Ala.  400. 

Arkansas.  —  Vick  v.  Shinn,  49  Ark.  70,  4 
Am.  St.  Rep.  26;  Shirey  v.  Beard,  62  Ark.  622. 

California.  —  Holt  v.  Thomas,  105  Cal.  273; 
Bucknall  v.  Story,  46  Cal.  589,  13  Am.  Rep. 
220. 

Indiana.  —  Cummins  v.  White,  4  Blackf. 


(Ind.)  356;  Ligonier  v.  Ackerman,  46  Ind.  552, 
15  Am.  Rep.  323;  Brazil  v.  Kress,  55  Ind.  14; 
Thompson  v.  Doty,  72  Ind.  336.  Compare  In- 
galls  v.  Miller,  121  Ind.  188. 

Iowa.  —  Muscatine  v.  Keokuk  Northern 
Line  Packet  Co.,  45  Iowa  185. 

Louisiana.  —  Latterade  v.  Kaiser,  15  La. 
Ann.  296. 

Maine.  —  Parker  v.  Lancaster,  84  Me.  512. 
Maryland.  —  Lester  v.  Baltimore,  29  Md. 
415,  96  Am.  Dec.  542. 

Massachusetts .  —  Boston,  etc.,  Glass  Co.  v. 
Boston,  4  Met.  (Mass.)  181 ;  Forbes  v.  Apple- 
ton,  5  Cush.  (Mass.)  115;  Benson  v.  Monroe,  7 
Cush.  (Mass.)  125,  54  Am.  Dec.  716;  Preston 
v.  Boston,  12  Pick.  (Mass.)  7;  Emmons  v. 
Scudder,  115  Mass.  367. 

Minnesota. — Joannin  v.  Ogilvie,  49  Minn. 
564,  32  Am.  St.  Rep.  581. 

Missouri. — Wolfe  v.  Marshal,  52  Mo.  167. 
Nebraska.  —  Weber  v.  Kirkendall,  44  Neb. 
766. 

New  York.  — Grady  v.  Crook,  (Brooklyn  City 
Ct.  Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  53. 

North  Catolina.  —  Matthews  v.  Smith,  67  N. 
Car.  374. 

Pennsylvania.  —  Colwell  v.  Peden,  3  Watts 
(Pa.)  328;  Steere  v.  Oakley,  5  Pa.  Super.  Ct. 
46:  Peters  v.  Kraft.  7  Montg.  Co.  Rep.  (Pa.) 
201,  4  Del.  Co.  Rep.  (Pa.)  577;  Peebles  v. 
Pittsburgh,  101  Pa.  St.  308.  Compare  Brad- 
ford v.  White,  1  Phila.  (Pa.)  26,  17  Leg.  Int. 
(Pa.)  15. 

Utah.  —  Flack  v.  National  Bank  of  Com- 
merce, 8  Utah  193. 

Vermont.  —  Taggart  v.  Rice,  37  Vt.  47. 
Compare    Cocke     v.     Porter,     2  Humph. 
(Tenn.)  15. 

Payment  of  Illegal  Customs  Duties  to  avoid 
suit  on  a  bond  has  been  held  to  be  voluntary. 
Marshall  v.  Redfield  4  Blatchf.  (U.  S.)  221. 

3.  Institution  of  Judicial  Proceedings.  —  Moore 
v.  Fulham,  (1895;  1  Q.  B.  399,  14  Reports  343; 
Brown  v.  M'Kinally,  1  Esp.  279;  Milnes  v. 
Duncan,  6  B.  &  C.  671,  13  E.  C.  L.  293;  Ham- 
let v.  Richardson,  9  Bing.  644,  23  E.  C.  L.  407; 
Benson  v.  Monroe,  7  Cush.  (Mass.)  125.  54  Am. 
Dec.  716;  Wheatley  v.  Waldo,  36  Vt.  237; 
Beard  v.  Beard,  25  W.  Va.  486,  52  Am.  Rep. 
219. 

4.  Watson  v.  Cunningham,  1  Blackf.  (Ind.) 

321. 
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and  may  be  recovered  back.1 

Fraud. — A  threat  of  a  judicial  proceeding  to  enforce  an  unjust  demand 
may  be  such  in  connection  with  other  circumstances  as  to  constitute  a  fraud 
which  will  entitle  the  payor  to  recover  a  payment  coerced  thereby.2 

(b)  Attachment  of  Goods.  —  The  fact  that  the  payment  is  coerced  by  an  attach- 
ment of  goods  does  not  render  the  payment  compulsory ; 3  and  this  is  equally 
true  though  the  attachment  is  issued  in  a  state  foreign  to  the  residence  of  the 
payor.4  Where,  however,  the  attachment  was  sued  out  by  one  with  knowl- 
edge that  he  had  no  cause  of  action  and  for  the  purpose  of  extorting  money 
from  the  defendant,  a  payment  to  discharge  the  attachment  was  considered 
compulsory,  and  an  action  for  money  had  and  received  was  held  to  lie  for  its 
recovery  back,  without  proof  of  such  a  termination  of  the  suit  in  which  the 
attachment  was  made  as  would  be  necessary  for  an  action  for  malicious 
attachment.5 

Distress. — -A  payment  coerced  under  a  threat  of  a  distress  for  rent  or  to 
release  property  actually  distrained  is  not  considered  compulsory.6 

(c)  Foreclosure  of  Mortgage.  —  Apprehension  of  foreclosure  or  threats  by  the 
mortgagee  to  foreclose  the  mortgage  will  not  render  compulsory  a  payment 
by  the  mortgagor  of  an  excessive  amount  claimed  by  the  mortgagee.7 

(d)  Threat  or  Apprehension  of  Criminal  Prosecution.  —  A  payment  will  not,  as  a 
general  rule,  be  considered  compulsory  because  it  was  coerced  by  threats  of 
a  criminal  prosecution.8  So  a  payment  is  not  to  be  deemed  compulsory  so 
as  to  entitle  the  payor  to  recover  it  back  because,  in  case  the  refusal  to  pay 
was  unjustified,  the  payor  would  have  been  subject  to  a  criminal  prosecution.9 

Abuse  of  Criminal  Process.  —  Though  a  person  who  has  suffered  injury  from  the 
commission  of  a  crime  may  institute  criminal  proceedings  against  the  sup- 
posed criminal,  and  while  such  proceedings  are  pending  receive  compen- 


1.  Sartwell  v.  Horton.  28  Vt.  370. 
Civil  Arrest  on  Fictitious  Claim.  —  Cadaval  v. 

Collins,  4  Ad.  &  El.  858,  31  E.  C.  L.  206. 

2.  Ingalls  v.  Miller,  121  Ind.  188.  See  gen- 
erally the  title  Fraud  and  Deceit,  vol.  14, 
p.  12. 

3.  Attachment.  —  Kohler  v.  Wells,  26  Cal. 
606;  Dickerman  v.  Lord,  21  Iowa  338,  89  Am. 
Dec.  579;  Lyman  v.  Lauderbaugh,  75  Iowa 
481. 

4.  Dickerman  v.  Lord,  21  Iowa  338,  89  Am. 
Dec.  579;  Adams  v.  Reeves.  68  N.  Car.  134, 
12  Am.  Rep.  627. 

6.  Chandler  v.  Sanger,  114  Mass.  364,  19 
Am.  Rep.  367;  Adams  v.  Reeves,  68  N.  Car. 
134,  12  Am.  Rep.  627.  See  generally  the  title 
Attachment,  vol.  3,  p.  245. 

6.  Distress.  —  Knibbs  v.  Hall,  1  Esp.  84;  Col- 
well  v.  Peden,  3  Watts  (Pa.)  327.  See  also 
Joannin  v.  Ogilvie,  49  Minn.  564,  32  Am.  St. 
Rep.  581;  De  La  Cuesta  v.  Insurance  Co.  of 
North  America,  136  Pa.  St.  62.  Bui  see  Hills 
v.  Street,  5  Bing.  37,  15  E.  C.  L.  358;  Quinnett 
v.  Washington,  10  Mo.  53. 

7.  Foreclosure  of  Mortgages. —  Rodgers  v. 
Wittenmyer,  88  Cal.  553;  Burke  v.  Gould,  105 
Cal.  277;  Savannah  Sav.  Bank  v.  Logan,  99 
Ga.  291;  Vereycken  v.  Vanden  Brooks,  102 
Mich.  119. 

It  has  been  held,  however,  that  where  the 
mortgage  was  to  be  foreclosed  by  sale  under 
a  power  contained  therein,  and  the  mortgagee 
refused  to  stop  the  sale  unless  a  payment  in 
excess  of  the  mortgage  debt  was  made,  the 
payment  of  such  excessive  amount  should  be 
considered  compulsory.    Close  v.  Phipps,  7 


M.  &  G.  586,  49  E.  C.  L.  586.  See  also  Caze- 
nove  v.  Cutler,  4  Met.  (Mass.)  246. 

So  where  a  mortgage  was  foreclosed  by  ad- 
vertisement and  the  mortgagor  was  coerced  to 
pay  an  excessive  amount  in  order  to  redeem, 
such  payment  has  been  considered  compul- 
sory. Cazenove  v.  Cutler,  4  Met.  (Mass.)  246; 
Klein  v.  Bayer,  81  Mich.  233:  Bennett  v. 
Healey,  6  Minn.  240.  See  further  infra,  this 
subsection,  Duress  of  Real  Estate. 

8.  Criminal  Prosecution.  —  Patoka  Loan,  etc.. 
Assoc.  v.  Holland,  63  111.  App.  5S;  Thompson 
v.  Doty,  72  Ind.  336;  Hines  v.  Hamilton 
County,  93  Ind.  266;  Darling  v.  Hines,  5  Ind. 
App.  319;  Harmon  v.  Harmon,  61  Me.  227,  14 
Am.  Rep.  556;  Higgins  v.  Brown,  78  Me.  473; 
Preston  v.  Boston,  12  Pick.  (Mass.)  12;  Bu- 
chanan v.  Sahlein,  9  Mo.  App.  552;  Knapp  v. 
Hyde,  60  Barb.  (N.  Y.)  80. 

There  is  no  compulsion  where  there  are 
mere  threats  of  prosecution,  no  warrant  hav- 
ing been  issued  and  no  proceedings  having 
been  begun.  Paioka  Loan,  etc.,  Assoc.  v. 
Holland,  63  111.  App.  58. 

Apprehension  of  Court  Martial.  —  Payment  by 
an  officer  of  the  United  States  of  a  balance 
claimed  from  him  by  the  treasury  department, 
induced  by  the  suspension  of  his  official  func- 
tions and  compensation  and  by  his  apprehen- 
sion of  being  tried  by  a  court  martial,  is  not 
deemed  to  be  made  under  duress  so  as  to  be 
recoverable  back.  Hall's  Case,  9  Ct.  CI. 
270. 

9.  Claflin  v.  McDonough,  33  Mo.  413,  84 
Am.  Dec.  54;  Sprague  v.  Birdsall,  2  Cow.  (N. 

Y.)  419. 
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sation  from  the  accused  without  such  payment  being  considered  compulsory,1 
still,  if  the  plaintiff  institutes  the  criminal  proceedings  for  the  sole  purpose  of 
obtaining  satisfaction,  and  through  abuse  of  such  process  the  accused  is 
coerced  to  pay  an  unjust  demand  in  order  to  secure  his  release  from  custody, 
such  payment  is  considered  compulsory,  and  may  be  recovered  back.2  So  a 
payment  coerced  by  threats  of  prosecution  and  imprisonment  on  an  unfounded 
charge  has  been  held  to  be  compulsory,  where  the  payor  was  old  and  of  weak 
intellect.3 

(6)  Duress  of  Personalty  —  (a)  in  General.  — The  principle  avoiding  contracts 
entered  into  under  duress  is  not  as  a  rule  considered  to  extend  to  duress  of 
goods,4  but  it  is  well  settled  that  a  payment  under  protest  made  to  secure  the 
delivery  of  the  possession  of  personal  property  wrongfully  withheld  from  the 
payor  may  be  recovered  back  on  the  ground  that  the  payment  was  compulsory.5 

(b)  Payments  to  Prevent  Unlawful  Seizure  of  Property.  —  Payments  to  prevent  the 
threatened  unlawful  seizure  of  personal  property  are  considered  compulsory, 
\  within  the  meaning  of  the  rule  permitting  the  recovery  back  of  compulsory 
payments,  to  the  same  extent  as  payments  to  secure  the  possession  of  prop- 
erty unlawfully  withheld.6 


1.  Hill's  Case,  9  Ci.  CI.  178;  Taylor  v.  Cot- 
trell,  16  111.  93. 

2.  Abuse  of  Criminal  Process.  —  Schommer  v. 
Farwell,  56  III.  542,  Richardson  v.  Duncan,  3 
N.  H.  508;  Severance  v.  Kimball,  8  N.  H.  386; 
Adams  v.  Irving  Nat.  Bank,  116  N.  Y.  606, 
15  Am.  St.  Rep.  447;  Fillman  v.  Ryon,  168  Pa. 
St.  484,  36  W.  N.  C.  (Pa.)  391;  Heckman  v. 
Swartz,  50  Wis.  267;  Heckman  v.  Swartz,  64 
Wis.  48. 

3.  Baldwin  v.  Hutchinson,  8  Ind.  App.  454; 
Cribbs  v.  Sowle,  87  Mich.  340,  24  Am.  St.  Rep. 
166. 

4.  See  the  title  Duress,  vol.  10,  p.  344. 

5.  Wrongful  Withholding  of  Personalty  —  Eng- 
land.—  Atlee  v.  Backhouse,  3  M.  &  W.  633; 
Irving  v.  Wilson,  4  T.  R.  485;  Oates  v.  Hud- 
son, 6  Exch.  346,  5  Eng.  L.  &  Eq.  469;  Shaw 
v.  Woodcock,  7  B.  &  C.  73,  14  E.  C.  L.  14; 
Astley  v.  Reynolds,  2  Stra.  915;  Ashmole  v. 
Wainwright,  2  Gale  &  D.  217. 

Canada.  —  Marsh  v.  Port  Hope  Harbour  Co., 
6  U.  C.  Q.  B.  O.  S.  100. 

United  States.  —  Maxwell  v.  Griswold,  10 
How.  (U.  S.)  242;  Tutt  v.  Ide,  3  Blatchf.  (U. 
S.)  249;  Schlesinger's  Case,  1  Ct.  CI.  16; 
Elliott  v.  Svvartwout,  10  Pel.  (U.  S.)  137; 
Mariposa  Co.  v.  Bowman,  Deady  (U.  S.)  228; 
Robertson  v.  Frank  Bros.  Co.,  132  U.  S.  17. 

Connecticut.  —  Carey  v.  Prentice,  I  Root 
(Conn.)  91;  Cobb  v.  Charter,  32  Conn.  358,  87 
Am.  Dec.  178. 

Georgia.  —  Barnett  v.  Central  Line  of  Boats, 
51  Ga.  446. 

Indiana.  —  Lafayette,  etc.,  R.  Co.  v.  Patti- 
son,  41  Ind.  312. 

Maine.  —  Chase  v.  Dwinal,  7  Me.  134,  20 
Am.  Dec.  352;  Chamberlain  v.  Reed,  13  Me. 
357,  29  Am.  Dec.  506;  Whitlock  Mach.  Co.  v. 
Hoi  way,  92  Me.  414. 

Michigan.  —  Hackley  v.  Headley,  45  Mich. 
569.  See  also  Lamb  v.  Rathburn,  118  Mich. 
666. 

Minnesota.  —  Fargusson  v.  Winslow,  34 
Minn.  384. 

Missouri. —  Quinnetl  v.  Washington,  10 
Mo.  53;  Loomis  v.  Wabash,  etc.,  R.  Co.,  17 
Mo.  App.  340. 


Nebraska. — Weber  v.  Kirkendall,  44  Neb. 
766;  Fitzgerald  v.  Fitzgerald,  etc.,  Constr.  Co., 
44  Neb.  463. 

New  York.  —  Fleetwood  v.  New  Vork,  2 
Sandf.  (N.  Y.)  475;  Clinton  v.  Strong,  9  Johns. 
(N.  Y.)  370;  Baldwin  v.  Liverpool,  etc..  Steam- 
ship Co.,  74  N.  Y.  125,  30  Am.  Rep.  277; 
Spann  v.  Erie  Boatman's  Transp.  Co.,  (Buffalo 
Super.  Ct.  Tr.  T.)  11  Misc.  (N.  Y.)  680;  Gould 
v.  Farmers  L.  &  T.  Co.,  23  Hun  (N.  Y.)  322; 
Harmony  v.  Bingham,  12  N.  Y.  99,  62  Am. 
Dec.  142;  Stenion  v.  Jerome,  54  N.  Y.  480; 
Briggs  v.  Boyd,  56  N.  Y.  289,  affirming  65  Barb. 
(N.  Y.)  197;  Scholey  v.  Mumford,  60  N.  Y. 
498. 

Pennsylvania.  —  Grammes  v.  Erney,  7  Lane. 
L.  Rev.  (Pa.)  85;  White  v.  Heylman,  34  Pa. 
St.  142. 

South  Carolina. —  Alston  v.  Durant,  2  Strobh. 
L.  (S.  Car.)  257,  49  Am.  Dec.  596;  Kenneth  v. 
South  Carolina  R.  Co.,  15  Rich.  L.  (S.  Car.) 
284,  98  Am.  Dec.  382. 

Texas.  —  Taylor  v.  Hall,  71  Tex.  213;  Clark 
v.  Pearce,  80  Tex.  146. 

Utah.  —  Buford  v.  Lonergan,  6  Utah  301. 

Vermont.  —  Beckwith  v.  Frisbie,  32  Vt.  559; 
Sovvles  v.  Soule,  59  Vt.  131. 

Payment  by  a  Mechanic  to  obtain  possession 
of  his  tools  of  trade  has  been  held  to  be  re- 
coverable. Cobb  v.  Charter,  32  Conn.  358,  87 
Am.  Dec.  178. 

6.  Payments  to  Prevent  Unlawful  Seizure  of 
Personalty.  —  Snell  v.  State,  43  Ind.  359;  Hol- 
lingsworth  v.  Stone,  90  Ind.  244;  Cox  v. 
Welcher,  68  Mich.  263,  13  Am.  St.  Rep.  339; 
Wolfe  v.  Marshal,  52  Mo.  167;  Coady  v. 
Curry,  8  Daly  (N.  Y.)  58. 

Taxes.  —  The  principle  that  a  payment  to 
prevent  the  unlawful  seizure  of  personal  prop- 
erty may  be  recovered  back  as  compulsory 
has  been  chiefly  exemplified  with  regard  to  the 
payment  of  illegal  taxes  and  special  assess- 
ments which  were  collectible  summarily  by  a 
warrant  in  the  nature  of  an  execution,  where 
the  payment  was  made  to  prevent  the  seizure 
of  the  payor's  property  under  such  warrant. 
For  a  discussion  of  this  subject  see  the  titles 
Special  or  Local  Assessments;  Taxation. 
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(c)  Intangible  Personalty.  —  The  doctrine  allowing  a  recovery  of  compulsory 
payments  arising  out  of  the  unlawful  seizure  or  retention  of  personal  property 
is  not  restricted  to  tangible  chattels,  but  has  been  extended  to  the  unlawful 
retention  or  seizure  of  intangible  personalty,  such  as  title  deeds,1  an  insur- 
ance policy,2  a  draft  which  had  been  paid,3  and  bonds.4 

(7)  Duress  of  Real  Estate  —  (a)  in  General.  —  It  has  been  said  in  some  cases 
that  there  cannot  be  such  a  thing  as  duress  with  respect  to  real  property,  so 
as  to  render  a  payment  coerced  thereby  compulsory,5  but  this  doctrine  cannot 
now  be  sustained,  either  by  principle  or  by  authority,  though  in  view  of  the 
immovable  character  of  the  property  compulsion  with  respect  to  it  has  not 
occurred  as  frequently  as  with  respect  to  goods  and  chattels.6 

(b)  Payment  of  Taxes.  —  The  question  of  compulsory  payments  arising  out  of 
duress  of  real  estate  has  frequently  arisen  with  regard  to  the  collection  of 
illegal  taxes.  And  this  topic  falls  more  appropriately  under  another  title  in 
this  work.7 

(8)  Duress  of  Person.  —  The  authorities  are  unanimous  to  the  effect  that 
where  one  is  compelled  by  duress  of  his  person  to  pay  an  unjust  or  illegal 
demand,  and  he  makes  the  payment  under  protest,  such  pa)'ment  is  com- 
pulsory and  may  be  recovered  back.8    Thus,  where  a  person,  to  secure  his 


1.  Title  Deeds  Withheld.  —  Wakefield  v.  New- 
bon,  6  Q.  B.  276,  51  E.  C.  L.  276. 

Unrecorded  Deed  Wrongfully  Withheld.  —  Motz 
v.  Miichell,  91  Pa.  St.  114. 

2.  Insurance  Policy.  —  Oates  v.  Hudson,  6 
Exch.  346,  5  Eng.  L.  &  Eq.  469;  Shaw  v. 
Woodcock,  7  B.  &  C.  73,  14  E.  C.  L.  14.  See 
also  Close  v.  Phipps,  7  M.  &  G.  586,  49  E.  C. 
L,  586. 

3.  Draft.  —  McCabe  v.  Shaver,  69  Mich.  25. 

4.  Bonds.  —  Gould  v.  Farmers'  L.  &  T.  Co., 
23  Hun  (N.  Y.)  322. 

Where  the  personal  representatives  of  a  de- 
ceased executor  refused  to  deliver  securities 
belonging  to  the  trust  estate  to  the  coexecutor 
until  a  disputed  claim  for  commissions  was 
paid,  and  for  the  purpose  of  obtaining  the 
properly  such  payment  was  made,  it  was  held 
that  the  payment  was  not  voluntary,  and 
might  be  recovered  back.  Scholey  v.  Mum- 
ford,  60  N.  Y.  498. 

5.  Duress  of  Real  Estate  —  Minority  Rule.  — 
Fleetwood  v.  New  York,  2  Sandf.  (N.  Y.)  475; 
Forrest  v.  New  York,  (Supm.  Ct.  Spec.  T.)  13 
Abb.  Pr.  (N.  Y.)  350. 

6.  General  Rule.  —  Close  v.  Phipps,  7  M.  & 
G.  586,  49  E.  C.  L.  586;  Fraser  v.  Pendlebury, 
31  L.  J.  C.  PI.  1,  10  W.  R.  104;  Mariposa  Co. 
v.  Bowman,  Deady  (U.  S.)  231;  Pemberton  v. 
Williams,  87  111.  15;  Vereycken  v.  Vanden 
Brooks,  102  Mich.  119;  State  v.  Nelson,  41 
Minn.  25;  Joannin  v.  Ogilvie,  49  Minn.  564,  32 
Am.  St.  Rep.  581.  See  also  Fout  v.  Giraldin, 
64  Mo.  App.  165. 

A  Payment  by  Mortgagors,  who  as  additional 
security  have  assigned  the  rents  of  the  prop- 
erty, of  a  sum  in  excess  of  the  amount  due, 
demanded  by  the  mortgagee  as  a  condition  of 
reassigning  the  rents  or  surrendering  control 
over  the  property,  is  made  under  duress  and 
maybe  recovered  in  assumpsit.  Fout  v.  Giral- 
din, 64  Mo.  App.  165.  Compare  Williamson  v. 
Cole,  26  Ohio  St.  207. 

To  Secure  Loan.  —  It  has  been  held  that 
money  may  be  recovered  back  as  paid  under 
compulsion  where  it  was  paid  under  protest 
to  lift  a  mechanic's  lien  upon  an  unfounded 


claim,  in  order  to  clear  the  title  of  record,  so 
that  the  owner  of  the  land  might  consummate 
a  loan  upon  the  property  which  he  had  nego- 
tiated in  order  to  raise  money  to  pay  a  prior 
overdue  mortgage  and  other  pressing  debts, 
he  having  no  other  available  means  of  rais- 
ing the  money.  Joannin  v.  Ogilvie,  49  Minn. 
564,  32  Am.  St.  Rep.  581.  See  also  Fout  v. 
Giraldin,  64  Mo.  App.  165.  Compare  Hipp  v. 
Crenshaw,  64  Iowa  404;  Lathrope  v.  McBride, 
31  Neb.  289;  Peters  v.  Kraft,  9  Lane.  L.  Rev. 
(Pa.)  35- 

In  Redmond  v.  New  York,  125  N.  Y.  632, 
reversing  58  N.  Y.  Super.  Ct.  348,  a  payment 
of  an  invalid  tax  which  constituted  an  ap- 
parent lien,  in  order  to  secure  a  loan  on  the 
premises,  was  held  to  be  voluntary. 

Similarly,  the  Paym«nt  of  an  Excessive  Amount 
Exacted  by  a  Mortgagee  under  thieat  of  selling 
the  mortgaged  premises  under  a  power  of  sale 
contained  in  the  mortgage  has  been  held  to  be 
compulsory.  See  supra,  this  section,  Fore- 
closure of  Mortgage. 

A  Payment  to  Prevent  a  Cloud  from  Attaching 
upon  the  Title  of  the  payor  has  been  considered 
compulsory.  Hays  v.  Hogan,  5  Cal.  241; 
American  Baptist  Missionary  Union  v.  Hast- 
ings, 67  Minn.  303.  Compare  Mariposa  Co.  v. 
Bowman,  Deady  (U.  S.)  228. 

But  the  levy  of  an  execution  upon  the  land 
of  one  person,  issued  on  a  judgment  against 
another,  will  not  render  compulsory  a  pay- 
ment by  the  owner  of  the  land  10  prevent  the 
sale,  as  it  cannot  create  any  cloud  upon  his 
title.  Stover  v.  Mitchell,  45  III.  213.  See  also 
Mariposa  Co.  v.  Bowman,  Deady  (U.  S.)  231; 
Union  Ins  Co.  v.  Allegheny,  (Pa.)  15  Rep.  221. 

7.  See  the  title  Taxation;  also  the  title 
Spf.cial  or  Local  Assessments. 

8.  Duress  of  Person.  —  Cadai'al  v.  Collins,  4 
Ad.  &  El.  S58,  31  E.  C.  L.  206;  Durr  z: 
Howard,  6  Ark.  461;  Stevens  v.  Nisbel,  SS  Ga. 
456;  Schommer  v.  Farwell,  56  111.  542:  Voiers 
v.  Stout,  4  Bush  (Ky.)  572;  Pilie  v.  New  Or- 
leans, 19  La.  Ann.  274;  Sweet  v.  Kimball,  166 
Mass.  332,  55  Am.  St.  Rep.  406;  Severance  v. 
Kimball,  S  N.  H.  3S6;  Richardson  v.  Duncan, 
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release  from  imprisonment  under  a  void  judgment  imposing  a  fine  in  a  crimi- 
nal proceeding,  pays  the  fine,  he  may  recover  back  the  money  paid.1  In 
case  of  threats  of  illegal  imprisonment  there  must  be  reasonable  ground  of 
apprehension  that  the  threat  will  be  carried  into  execution,  to  render  the 
payment  compulsory.2 

(9)  Payments  Exacted  Colore  Officii.  —  The  rule  is  well  settled  that  a  pay- 
ment exacted  by  and  paid  to  a  public  officer  in  excess  of  his  legal  fees  in 
order  to  obtain  the  performance  of  his  official  duty,  to  which  the  payor  is 
entitled  without  such  payment,  is  compulsory,  and  may  be  recovered  back,3 
and  in  such  a  case  it  is  not  necessary  that  the  payor  should  have  protested 
against  the  payment;4  and  it  has  been  held  that  the  fact  that  the  failure  of 
the  payor  to  protest  against  the  exaction  of  the  illegal  fees  was  due  to  his 
ignorance  of  the  law  would  not  prevent  his  recovery.5 

(10)  Injury  to  Property  Rights.  —  In  a  number  of  cases  threatened  injury 
to  property  rights,  though  it  did  not  involve  the  duress  of  the  person  or  the 
restraint  or  seizure  of  goods,  has  been  held  to  render  compulsory  a  payment 
coerced  thereby.6 

(11)  Constraint  Arising  Out  of  Business  Necessities.  —  It  has  been  held 
that  a  payment  is  not  rendered  compulsory  by  the  fact  that  it  is  made  in 
order  to  enable  the  payee  to  carry  on  his  business.7  In  a  number  of  cases, 
however,  payments  constrained  by  business  exigencies  have  been  considered 
compulsory.8  Thus,  the  payment  of  excessive  charges  for  federal  internal- 
revenue  stamps,  under  apprehension  on  the  part  of  the  payors  of  being 


3  N.  H.  508;  Pace  v.  Plymouth,  7  Kulp  (Pa.) 
239.  See  also  Com.  v.  Horn,  12  Pa.  Co.  Ct. 
284,  2  Pa.  Dist.  176.  And  see  the  title  Duress, 
vol.  10,  p.  339. 

Unlawful  Arrest  —  Cash  Bail.  —  Reinhard  *. 
Columbus,  49  Ohio  Sc.  257,  27  Ohio  L.  J.  357. 

1.  Devlin's  Case,  12  Ct.  CI.  206;  Durr  v. 
Howard,  6  Ark.  461. 

2.  See  the  title  Duress,  vol.  10,  p.  341. 

3.  Payment  Exacted  Colore  Officii  —  England. 
—  Hills  v.  Street,  5  Bing.  37,  15  E.  C.  L.  358, 
2  M.  &  P.  96;  Dew  v.  Parsons,  2  B.  &  Aid. 
562;  Morgan  v.  Palmer.  2  B.  &  C.  729,  9  E.  C. 
L.  232;  Steele  v.  Williams,  8  Exch.  625. 

Canada.  —  Hooker  v.  Gurnett,  16  U.  C.  Q. 
B.  180.  See  also  Tibbets  v.  Allan,  5  N.  Bruns. 
280. 

Indiana.  —  Benson  v.  Christian,  129  Ind. 
535;  Eley  v.  Miller,  7  Ind.  App.  529. 

Kentucky.  —  England  v.  Ray,  (Ky.  1898)  44 
S.  W.  Rep.  951. 

Louisiana.  —  Kernion  v.  Hills,  I  La.  Ann, 
419;  Latterade  v.  Kaiser,  15  La.  Ann.  296. 

Maine.  —  Marcotte  v.  Allen,  91  Me.  74. 

New  Hampshire.  — ■  Walker  v.  Ham,  2  N  H. 
238;  Benton  v.  Goodale,  66  N.  H.  424. 

New  York.  —  Clinton  v.  Strong,  9  Johns.  (N. 
Y.)  370;  Townshend  v.  Dyckman,  2  E.  D. 
Smith  (N.  Y.)  224;  American  Exch.  F.  Ins.  Co. 
v.  Britton,  8  Bosw.  (N.  Y.)  148;  Moulton  v. 
Bennett.  18  Wend.  (N.  Y.)  586. 

North  Carolina.  —  Robinson  v.  Ezzell,  72  N. 
Car.  231. 

Ohio.  —  Slaughter  v.  Hamm,  2  Ohio  271. 

Pennsylvania.  —  Prior  v.  Craig,  5  S.  &  R. 
(Pa.)  44;  Deal  v.  Martin,  1  Phila.  (Pa.)  500, 
ir  Leg.  Int.  (Pa.)  102;  Taylor  v.  Board  of 
Health,  31  Pa.  St.  73,  73  Am.  Dec.  724;  Ameri- 
can Steamship  Co.  v.  Young,  89  Pa.  St.  186. 

South  Carolina.  — Alston  v.  Durant,  2  Strobh. 
L.  (S.  Car.)  257,  49  Am.  Dec.  596. 

See  also  Soderberg  v.  King  County,  15  Wash. 


194,  55  Am.  St.  Rep.  878.  Compare  Taylor  v. 
Hall,  71  Tex.  206.  See  the  title  Extortion, 
vol.  12,  p.  576. 

Commingling  Legal  and  Illegal  Fees.  —  Where 
the  legal  and  illegal  fees  are  so  commingled 
by  the  officer  that  there  can  be  no  separation, 
all  the  fees  paid  may  be  recovered  back.  Ben- 
son v.  Christian,  129  Ind.  535. 

4.  Protest  Not  Necessary.  —  Latterade  v. 
Kaiser,  15  La.  Ann.  296;  American  Steamship 
Co.  v.  Young,  89  Pa.  St.  186,  33  Am.  Rep.  748, 
reversing  34  Leg.  Int.  (Pa.)  115. 

5.  Marcotte  v.  Allen,  91  Me.  74. 

6.  Injury  to  Property  Eights.  —  Carew  v. 
Rutherford,  ro6  Mass.  1,  8  Am.  Rep.  287; 
Buckley  v.  New  York,  30  N.  Y.  App.  Div.  463; 
Horner  v.  State,  42  N.  Y.  App.  Div.  430. 

Money  Wrongfully  Exacted  by  Corporation  as 
Condition  to  Transfer  of  Stock  Held  Recoverable, 
—  Bates  v.  New  York  Ins.  Co.,  3  Johns.  Cas. 
(N.  Y.)  238. 

Thus,  a  Payment  Illegally  Exacted  from  a  Land- 
owner for  a  City  Permit  to  construct  a  vault  in 
the  street  in  front  of  his  premises  is  compul- 
sory within  the  rule  permitting  the  recovery 
of  compulsory  payments  illegally  exacted, 
where  the  owner  was  induced  to  make  the 
payment  by  threats  to  arrest  his  workmen  and 
thereby  greatlv  delay  the  construction  of  his 
unfinished  building.  Buckley  v.  New  York, 
30  N.  Y.  App.  Div.  463,  affirmed  54  N.  E.  Rep. 
1089.  Compare  Wood  v.  New  York,  25  N.  Y. 
App.  Div.  577. 

7.  Business  Necessities.  —  Garrison  v.  Til- 
linghasi,  18  Cal.  404,  holding  that  where  an 
unconstitutional  statute  required  stamps  on 
passenger  tickets,  and  a  carrier,  in  order  to 
enable  it  to  sell  tickets,  purchased  such  stamps, 
its  payment  therefor  was  not  compulsory  so 
as  to  authorize  a  recovery  thereof. 

8.  Swift  Co.  v.  U.  S.,  in  U.  S.  22;  Ratter- 
man  v.  American  Express  Co.,  49  Ohio  St.  608; 
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stopped  in  their  business  for  noncompliance  with  the  treasury  regulations, 
has  been  held  to  be  compulsory.1 

(12)  Apprehension  of  Suspension  from  Board  of  Trade.  —  Where  payment 
of  an  illegal  demand  growing  out  of  a  transaction  on  a  board  of  trade  is 
made  under  apprehension  of  suspension,  in  default  thereof,  from  the  privileges 
of  the  board  of  trade,  the  payment  is  not  to  be  considered  compulsory.2 

(13)  Fear  of  Discharge  from  Employment.  — The  fact  that  the  payment  of 
an  unjust  demand  by  an  employer  upon  his  employee  is  made  under  fear  or 
apprehension  of  discharge  does  not  render  the  payment  compulsory.3 

(14)  Payments  to  Compel  Performance  of  Contract.  —  As  a  general  rule,  a 
payment  exacted  as  a  condition  to  the  performance  of  a  contract  cannot  be 
considered  compulsory.4  ^  Where,  however,  the  nonperformance  of  the  con- 
tract would  have  resulted  in  serious  loss  to  the  payor,  and  he  had  no  other 
adequate  remedy,  the  payment  has  been  considered  compulsory.5 

(15)  Threats  of  Exposure  to  Public  Disgrace.  —  It  would  seem  that  money 
extorted  through  threats  of  exposure  to  public  disgrace  should  be  considered 
as  a  compulsory  payment,  and  it  has  been  held  that  where  a  husband  and  his 
wife  conspire  to  entrap  a  third  person  in  adultery  with  the  wife,  and  succeed 
in  doing  so,  and  such  third  person  pays  money  to  the  husband  under  threats 
of  exposure,  such  payment  may  be  recovered  back,  where  the  person  paying 
the  money  was  ignorant  of  the  conspiracy  on  the  part  of  the  husband  and 
his  wife.6 

(16)  Excessive  Tuition  Fees  Exacted  by  Public  Educational  Institutions.  — 
Where  a  public  educational  institution  exacted  excessive  tuition  fees,  under 
threats  of  denying  to  the  payor  the  educational  privileges  of  the  institution, 
the  payment  was  considered  compulsory.7 

(17)  Payment  with  Expectation  of  Receiving  Change.  —  If,  for  the  purpose 
of  paying  a  specified  amount,  currency  in  excess  of  such  amount  is  handed 
to  the  payee  with  a  demand  for  the  return  of  the  change,  the  payment  can  be 
considered  voluntary  only  to  the  extent  of  the  amount  intended  by  the  payor, 
though  he  is  informed  by  the  payee  before  the  payment  is  made  that  an 
amount  in  excess  of  that  intended  by  the  payor  will  be  retained.8 

(18)  Payment  Constrained  by  Courfs  Refusal  to  Assume  Jurisdiction. — 
Where  a  court  of  exclusive  jurisdiction  refused,  under  an  unconstitutional 
statute,  to  assume  jurisdiction  in  the  matter  unless  an  illegal  claim  should  be 
first  paid,  and  by  reason  of  the  magnitude  of  the  interests  involved  serious 
loss  would  have  resulted   from   proceeding  by  mandamus  to  compel  the 


Guetzkow  Bros.  Co.  v.  Breese,  96  Wis.  591,  65 
Am.  St.  Rep.  83.  See  also  Corkle  v.  Maxwell, 
3  Blatchf.  (U.  S.)  413. 

The  payment  of  an  illegal  license  tax  by  a 
foreign  corporation  in  order  to  do  business  in 
the  state  has  been  deemed  compulsory.  Scot- 
tish Union,  etc.,  Ins.  Co.  v.  Herriott,  109  Iowa 
606,  77  Am.  St.  Rep.  548. 

1.  Swift  Co.  v.  U.  S.,  in  U.  S.  22.  See  also 
Harrison  v.  U.  S.,  20  Ct.  CI.  175. 

2.  Apprehension  of  Suspension  from  Board  of 
Trade.  —  Lamson  v.  Boyden,  57  111.  App.  232; 
Quincey  v.  White,  63  N.  Y.  370,  reversing  5 
Daly  (N.  Y.)  327;  Sawyer  v.  Gruner,  60  N.  Y. 
Super.  Ct.  285. 

3.  Fear  of  Discharge  from  Employment. —  Siegel 
v.  Schueck,  67  111.  App.  296;  Day  v.  Stude- 
baker  Bros.  Mfg.  Co.,  (N.  Y.  City  Ct.  Gen.  T.) 
13  Misc.  (N.  Y.)  320. 

4.  To  Secure  Performance  of  Contract.  —  Joan- 
nin  v.  Ogilvie,  49  Minn.  564,  32  Am.  St.  Rep. 
581 ;  Armstrong  v.  Latimer,  etc.,  Co.,  165  Pa. 
St.  398,  36  W.  N.  C.  (Pa.)  45,  25  Pittsb.  L.  J. 


N.  S  (Pa.)  310.  See  also  Silliman  v.  U.  S.,  101 
U.  S.  465;    Hackley   v.   Headley,  45  Mich. 

570. 

5.  N'iedermeyer  v.  State  University,  61  Mo. 
App.  654,  Horner  v.  State,  42  N.  Y.  App.  Div. 
430;  Buford  v.  Lonergan,  6  Utah  301. 

Payment  of  an  excessive  amount  in  order 
to  secure  delivery  of  cattle  in  pursuance  of  a 
contract  of  sale  has  been  held  to  be  compul- 
sory. Buford  v.  Lonergan,  6  Utah  301,  affirmed 
14S  U.  S.  581. 

Where  a  theatrical  performance  had  been 
advertised,  a  payment  to  an  actor  by  the  man- 
ager of  the  theatre,  coerced  by  the  refusal  of 
the  actor  to  perform  unless  the  payment  was 
made,  has  been  considered  compulsory.  Dana 
v.  Kemble,  17  Pick.  (Mass.)  545. 

6.  Exposure  to  Public  Disgrace.  —  Tuller  v. 
Fox.  46  111.  App.  97.  Compare  Buchanan  v. 
Sahlein,  9  Mo.  App.  552. 

7.  Niedermeyer  v.  State  University,  61  Mo. 
App  654. 

8.  Edmonds  v.  Abeel,  20  Hun  (N.  Y.)44i. 
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court  to  act  in  the  matter,  the  payment  of  such  illegal  demand  has  been  con- 
sidered compulsory.' 

(19)  Denial  of  Legal  Right.  — The  mere  refusal  to  recognize  a  person's 
legal  right  does  not  render  compulsory  a  payment  coerced  thereby.  Thus, 
where  stockholders  of  a  corporation  are  entitled  upon  an  increase  of  the  capi- 
tal stock  of  the  corporation  to  receive  at  par  their  pro  rata  share  of  the 
increased  stock,  the  refusal  of  the  corporation  to  recognize  this  right  does 
not  render  compulsory  the  payment  of  a  bonus  by  the  stockholder,  exacted 
by  the  corporation  as  a  condition  to  the  issue  to  him  of  certificates  for  his 
pro  rata  share  of  the  increased  stock.8 

(20)  Threat  to  Enforce  Legal  Rights.  —  The  enforcement  of  or  threats  to 
enforce  one's  legal  rights  can  in  no  sense  be  considered  compulsion.  Thus,  a 
payment  by  a  tenant  at  will  to  his  landlord  of  an  excessive  rent,  under  the 
latter's  threat  to  terminate  the  tenancy,  cannot  be  considered  compulsory.3 

(21)  Proof  of  Compulsion  — Burden  of  Proof.  —  The  burden  of  proying  that  a 
payment  was  compulsory  and  not  voluntary  is  upon  the  payor.4 

Sufficiency  of  Proof.  —  Where  the  evidence  on  the  question  of  coercion  is  con- 
flicting, the  verdict  of  the  jury  thereon  is  conclusive  as  upon  any  other  dis- 
puted question  of  fact.5 

Question  of  Law  or  Fact.  —  Where  the  facts  with  regard  to  a  payment  are 
undisputed,  the  question  whether  the  payment  was  voluntary  or  compulsory 
is  a  question  of  law.0 

(22)  Necessity  for  Demand  Before  Action.  —  Where  a  payment  is  coerced, 
an  action  will  lie  for  its  recovery  without  a  previous  demand.7 

(23)  Persons  Liable  to  Refund  —  Agents.  — ■  Where  a  payment  is  coerced  by 
an  agent,  he  remains  personally  liable  to  refund  though  he  has  accounted  to 
his  principal  for  the  money  so  received.8 

Public  Officers.  —  So  public  officers  remain  personally  liable  to  refund  pay- 
ments coerced  by  them,  though  they  have  accounted  therefor  to  the  munici- 
pality for  which  the}''  acted.9 

3.  Payments  under  Mistake  of  Fact  —  a.  In  GENERAL.  —  It  is  a  well-settled 
rule  that  a  payment  which  has  been  made  under  a  mistake  of  fact  affecting 
the  liability  of  the  payor  may  be  recovered  back.10    In  case  of  the  death 

1.  Payment  Constrained  by  Court's  Refusal  to  8.  Agents.  —  See  also  the  title  Agency,  vol. 
Assume  Jurisdiction.  —  Thus,  money  paid  under  1,  p.  1131. 

protest  to  a  county  treasurer  by  the  personal  9.  Public  Officers  —  United  States.  —  Elliott  it. 

representatives  of  a  decedent,  pursuant  to  an  Swartout,  10  Pet.  (U.  S.)  137;  Bend  v.  Hoyt, 

unconstitutional  statute  prescribing  such  pay-  13  Pet.  (U.  S.)  263. 

ment  as  a  condition  precedent  to  the  exercise  California. —  Meek  v.  McClure,  49  Cal.  623; 

of  the  jurisdiction  of  the  probate  court  in  ad-  De  Dremery  v.  Austin,  53  Cal.  380. 

ministering  the  estate,  may  be  recovered  back.  Illinois.  —  Shipherd  v.  Underwood,  55  111. 

Mearkle  v.  Hennepin  County,  44  Minn.  546.  479. 

See  also  State  v.  Gorman,  40  Minn.  232;  State  Indiana. —  Moore  v.  Shields,  121  Ind.  267. 

v.  Nelson,  41  Minn.  25.    Compare  De  Graff  v.  Iowa.  —  Scottish    Union,  etc.,  Ins.  Co.  v. 

Ramsey  Countv,  46  Minn.  319.  Herriott,  109  Iowa  606,  77  Am.  St.  Rep.  548. 

2.  Denial  of  Legal  Right.  —  De  La  Cuesta  v.  Kansas.  —  Greenabaum  v.  King,  4  Kan.  332, 
Insurance  Co.  of  North  America,  26  W.  N.  C.  96  Am.  Dec,  172. 

(Pa.)  377,  136  Pa.  62,  658,  47  Leg.  Int.  (Pa.)  466.  Michigan.  —  Sturgis  First  Nat.  Bank  v.  Wat- 

3.  Threat  to  Enforce  Legal  Rights. —  Minne-  kins,  21  Mich.  483. 

apolis  Stockyards,  etc.,  Co.  v.  Cunningham,  Pennsylvania.  —  Seidel  v.  Peckworth,  10  S. 

59  Minn.  325.  &  R.  (Pa.)  442. 

4.  Burden  of  Proving  Compulsion.  —  Maxwell  Tennessee.  —  Metcalf  v.  Denson,  4  Baxt. 
v.  San  Luis  Obispo  County,  71  Cal.  466;  Stan-  (Tenn.)  565. 

ley  v.  Dunn,  143  Ind.  495.  Vermont.  —  Larkin  v.  Hapgood,  56  Vt.  597. 

5.  Sufficiency  of  Proof.  —  Stanley  v.  Dunn,  143  Wisconsin.  —  Wright  v.  Eaton,  7  Wis.  595. 
Ind.  495;  Hablichtel  v.  Yambert,  75  Iowa  539;  See  also  the  title  Public  Officers. 
McCabe  71.  Shaver,  69  Mich.  25.  10.  Payments  under  Mistake  of  Fact  Recoverable 

6.  Questions  of  Law  or  Fact.  —  Betts  v.  Read-  —England.  —  Kelly  v.  Solari,  9  M.  &  W.  54; 
ing,  93  Mich.  77.  Bel!  v.  Gardiner,  4  M.  &  G.  n,  43  E.  C.  L.  16. 

7.  Necessity  for  Demand  Before  Action.—  A  rapa-  Canada.  —Scott  t.  Kelly,  17  U.  C.  Q.  B.  306; 
hoe  County  v.  Cutter,  3  Colo.  349;  Baldwin  v.  Sessions  v.  Strachan,  23  U.  C.  Q.  B.  492;  Law 
Hutchison,  8  Ind.  App.  454;  Greenabaum  v.  Soc.  v.  Toronto,  25  U.  C.  Q.  B.  199;  Mingaye 
King,  4  Kan.  332,  96  Am.  Dec.  172.  v.  White,  34  U.  C.  Q.  B.  82;  Toronto  Bank  -v. 
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of  the  person  to  whom  the  payment 

Hamilton,  28  Ont.  51;  Canada  Farmers'  Mut. 
Ins.  Co.  v.  Watson,  25  U.  C.  C.  P.  I;  Con- 
federation L.  Assoc.  v.  Merchants'  Bank,  10 
Manitoba  67. 

United  States.  —  U.  S.  v.  Barlow,  132  U.  S. 
271;  Little  v.  Bowers,  134  U.  S.  547;  Meyer 
v.  Richards,  163  U.  S.  385;  Andressen  v. 
Northfield  First  Nat.  Bank,  2  Fed.  Rep.  122; 
U.  S.  v.  National  Park  Bank,  6  Fed.  Rep.  852; 
In  re  Farmers',  etc.,  Bank,  13  Fed.  Rep.  361; 
Brown  v.  Tillinghast,  84  Fed.  Rep.  71;  Union 
Nat.  Bank  v.  McKey,  102  Fed.  Rep.  662,  42 
C.  C.  A.  583;  Neitzey's  Case,  "17  Ct.  CI.  Ill; 
Duval  v.  U.  S.,  25  Ct.  CI.  47. 

Alabama.  —  Yarborough  v.  Wise,  5  Ala.  292; 
Young  v.  Lehman,  63  Ala.  519;  Beard  v.  Hor- 
ton,  86  Ala.  202. 

Arizona. — Martin  v.  Wells,  (Ariz.  1889)  20 
Pac.  Rep.  673. 

California.  —  Corson  v.  Berson,  86  Cal.  433; 
Lutz  v.  Rothschild,  (Cal.  1894)  38  Pac.  Rep.  360. 

Colorado  — Stewart  v.  Kindel,  15  Colo.  539; 
Lewis  v.  Hughes,  12  Colo.  208. 

Connecticut.  —  Post  v.  Clark,  35  Conn.  339; 
Vernon  v.  West  School  Dist.,  38  Conn.  112; 
Stanley  Rule,  etc.,  Co.  z>.|Bailey,  45  Conn.  464; 
Hogben  v.  Metropolitan  L.  Ins.  Co.,  69  Conn. 
503,  61  Am.  St.  Rep.  53. 

Delaware.  —  West  v.  Houston,  4  Harr.  (Del.) 
170. 

District  of  Columbia.  —  Strauss  v.  Hensey,  9 
App.  Cas.  (D.  C.)  541;  U.  S.  v.  Phillips,  21  D. 
C.  309. 

Florida.  —  Holbrook  v.  Allen,  4  Fla.  87. 

Georgia.  —  Law  v.  Nunn,  3  Ga.  91 ;  Logan  v. 
Sumter,  28  Ga.  242,  73  Am.  Dec.  755;  Collins 
v.  Powell,  87  Ga.  571;  Haralson  County  v. 
Golden,  104  Ga.  19. 

Illinois. —  Devine  v.  Edwards,  87  111.  177; 
McLean  County  Bank  v.  Mitchell,  88  111.  52; 
Wolf  v.  Beaird,  123  111.  585,  5  Am.  St.  Rep. 
565;  People  v.  Foster,  133  111.  496;  Hall  v. 
Jackson  County,  5  111.  App.  609;  International 
Bank  v.  Barlalott,  11  III.  App.  620;  Burlock  v. 
Cook,  20  111.  App.  154;  Horney  v.  Coldbrook, 
65  111.  App.  477;  J.  S.  Hulse  Hardware  Co.  v. 
American  Express  Co.,  65  111.  App.  596. 

Indiana.  —  Brown  v.  College  Corner,  etc., 
Gravel  Road  Co.,  56  Ind.  110;  Cross  v.  Herr, 
96  Ind.  96;  Lewellen  v.  Garrett,  58  Ind.  442, 
26  Am.  Rep.  74;  Smith  v.  Smith,  76  Ind.  236; 
Worley  v.  Moore,  97  Ind.  15 ;  Ingalls  v.  Miller, 
121  Ind.  188;  Stotsenburg  v.  Fordice,  142  Ind. 
490. 

Iowa.  —  Holmes  v.  Lucas  County,  53  Iowa 
211;  Johnson  v.  Leffingvvell,  74  Iowa  114; 
Chickasaw  County  Farmers'  Mut.  F.  Ins.  Co. 
v.  Weller,  98  Iowa  731. 

Kentucky. — Wake  v.  Bank  of  Common- 
wealth, 2  Dana  (Ky.)  394;  Louisville  v.  Hen- 
ning,  1  Bush  (Ky.)  381;  Covington  v.  Powell, 
2  Met.  (Ky.)  226;  Louisville  v.  Zanone,  I  Met. 
(Ky.)  151:  McMurtry  v.  Kentucky  Cent.  R. 
Co.,  84  Ky.  462;  Mercer  v.  Clark,  3  Bibb  (Ky.) 
224;  Moore  v.  Moore,  88  Ky.  683;  Nevin  v. 
Mankini,  (Ky.  1898)  45  S.  W.  Rep.  669. 

Maine.  —  Goddard  v.  Putnam,  22  Me.  363; 
Osgood  v.  Jones,  23  Me.  312;  Gooding  v.  Mor- 
gan, 37  Me.  419;  Millet  v.  Holt,  60  Me.  169; 
Clark  v.  Sylvester,  (Me.  1888)  13  Atl.  Rep.  404. 

Maryland.  —  Lester  v.  Baltimore,  29  Md. 


is  made,  a  recovery  may  be  had  from 

415,  96  Am.  Dec.  542;  Baltimore,  etc.,  R.  Co. 
v.  Faunce.  6  Gill  (Md.)  68,  46  Am.  Dec.  655; 
Chase  v.  Taylor,  4  Har.  &  J.  (Md.)  54. 

Massachusetts.  —  Appleton  Bank  v.  McGil- 
vray,  4  Gray  (Mass.)  518,  64  Am.  Dec.  92;  La- 
zell  v.  Miller,  15  Mass.  208;  Bond  v.  Hays,  12 
Mass.  34;  Whitcomb  v.  Williams,  4  Pick. 
(Mass.)  228;  Trecy  v.  Jefts,  149  Mass.  211; 
Blanchard  v.  Low,  164  Mass.  118. 

Michigan.  —  Little  v.  Derby,  7  Mich.  325; 
McGoren  v.  Avery,  37  Mich.  120;  Walker  v. 
Conant,  65  Mich.  194;  Klein  v.  Boyer  81  Mich. 
233;  Lane  v.  Pere  Marquette  Boom  Co.,  62 
Mich.  63;  Byrnes  v.  Martin,  67  Mich.  399. 

Minnesota.  —  Lund  v.  Davies,  47  Minn.  290; 
Braiihwait  v.  Bain,  66  Minn.  325. 

Mississippi.  —  Louisiana  Bank  v.  Ballard,  7 
How.  (Miss.)  371. 

Missouri.  —  Columbus  Ins.  Co.  v.  Walsh,  18 
Mo.  229;  Norton  v.  Bohart,  105  Mo.  615;  Budd 
v.  Eyermann,  10  Mo.  App.  437;  Davis  v. 
Krum,  12  Mo.  App.  279;  Hanson  v.  Jones,  20 
Mo.  App.  595;  Yeater  v.  Hines,  24  Mo.  App. 
619;  Morley  v.  Carlson,  27  Mo.  App.  5;  Jordan 
v.  Harrison,  46  Mo.  App.  172;  Connell  v.  Hud- 
son, 53  Mo.  App.  418. 

Nebraska.  —  Foster  v.  Pierce  County,  15  Neb. 
50;  Renfrew  v.  Willis,  33  Neb.  98;  Tallman  aj 
Miller,  32  Neb.  559;  Campbell  v.  Baxter,  41 
Neb.  729;  Douglas  County  v.  Keller,  43  Neb. 
635;  Nebraska,  etc.,  Ins.  Co.  z.  Segard,  29 
Neb.  354. 

New  York. — Thompson  v.  Otis,  42  Barb. 
(N.  Y.)46i;  Graves  v.  Brinkerhoff,  4  Hun  (N. 
Y.)  305;  Calkins  v.  Griswold,  n  Hun  (N.  Y.) 
208;  Van  Santen  v.  Standard  Oil  Co.,  17  Hun 
(N.  Y.)  140;  Southwick  v.  Memphis  First  Nat. 
Bank,  20  Hun  (N.  Y.)  349;  Paine  v.  Upton,  21 
Hun  (N.  Y.)  306,  Sheffield  v.  Hamlin,  26  Hun 
(N.  Y.)  237;  Davis  v.  Kling,  77  Hun  (N.  Y.) 
598;  Goddard  v.  Merchants  Bank,  2  Sandf.  (N. 
Y.)  247;  Renard  v.  Fiedler.  3  Duer  (N.  Y.)  318; 
Metropolitan  Bank  v.  Smith,  4  Robt.  (N.  Y.) 
229;  First  Presb.  Soc.  v.  Ayer,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.  St.  Rep.  388;  Clark  v.  Dutcher,  9 
Cow.  (N.  Y.)  674;  Boyer  v.  Pack,  2  Den.  (N. 
Y.)  107;  Morton  v.  Ludlow,  1  Edw.  (N.  Y.)  639; 
Mowatt  v.  Wright,  I  Wend.  (N.Y.)  355,  19  Am. 
Dec.  508;  Orleans  Bank  v.  Smith,  3  Hill  (N. 
Y.)  560,  7  Hill  (N.  Y.)  595;  Potter  v.  Everett, 
2  Hall  (N.  Y.)  252;  North  v.  Bloss.  30  N.  Y. 
374;  Kingston  Bank  v.  Eltinge,  40  N.  Y.  391, 
100  Am.  Dec.  516;  Scott  v.  Warner,  2  Lans. 
(N.  Y.)  49;  New  York  v.  Erben,  3  Abb.  App. 
Dec.  (N.  Y.)  255;  Pitcher  v.  Turin  Plank  Road 
Co.,  10  Barb.  (N.  Y.)  436;  Rosboro  v.  Peck,  48 
Barb.  (N.  Y.)  92;  Ransom  v.  Masten,  (Supm. 
Ct.  Gen.  T.)  4  N.  Y.  Supp.  781;  Munroe  v. 
Bonanno,  16  N.  Y.  App.  Div.  421;  Martin  v. 
Home  Bank,  160  N.  Y.  190;  Barker  v.  Clark, 
(Brooklyn  City  Ct.  Gen.  T.)  12  Abb.  Pr.  N.  S. 
(N.  Y.)  106;  Gombossy  v.  Katz,  (N.  Y.  City 
Ct.  Gen.  T.)  18  Misc.  (N.  Y.)  359;  Syracuse 
Sav.  Bank  v.  Hess,  23  N.  Y.  Wkly.  Dig.  280; 
Rheel  v.  Hicks,  25  N.  Y.  289;  Sharkey  v.  Mans- 
field, 90  N.  Y.  227,  43  Am.  Rep.  161;  Flvnn  v. 
Hurd,  118  N.  Y.  19. 

North  Carolina.  —  Mitchell  v.  Walker,  8 
Ired.  L.  (30  N.  Car.)  243;  Tow  v.  Elliott,  11 
Ired.  L.  (33  N.  Car.)  51;  Adams  v.  Reeves,  68 
N.  Car.  134,  12  Am.  Rep.  627;  Lyle  v.  Siler, 
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his  estate.1  To  entitle  the  party  paying  money  under  a  mistake  of  fact  to 
recovery,  it  is  not  necessary  that  the  mistake  should  have  been  caused  by  any 
wrongful  act  on  the  part  of  the  payee.2 

Payments  by  Banks  —  Mistake  as  to  Condition  of  Depositor's  Account.  —  The  payment 
of  a  check  or  note  by  the  bank  upon  which  it  is  drawn  or  at  which  it  is  made 
payable,  under  a  misapprehension  of  the  state  of  the  maker's  account,  seems 
to  be  an  exception  to  the  general  rule  that  payments  under  a  mistake  of  fact 
may  be  recovered,  and  though  the  contrary  has  been  held,3  the  rule  established 
by  the  weight  of  authority  is  that  such  payments  cannot  be  recovered  back.4 
The  giving  of  credit  to  the  payee  on  deposit  may  be  equivalent  to  a  payment 
by  the  bank,  and  such  credit  cannot  be  stricken  off  on  discovery  that  the 
drawee's  account  is  insufficient  to  meet  the  check.5  But  where  the  payee  of 
the  check  has  knowledge  that  the  drawee  has  no  funds  on  deposit  to  meet  the 


103  N.  Car.  261;  Brummitt  v.  McGuire,  107  N. 
Car.  351;  Worth  v.  Stewart,  122  N.  Car.  258; 
Pool  1.  Allen,  7  Ired.  L.  (29  N.  Car.)  120; 
Houser  v.  McGinnas,  10S  N.  Car.  631. 

North  Dakota.  —  Nollman  v.  Erenson,  5  N. 
Dak.  344;  Fegan  v.  Great  Northern  R.  Co.,  9 
N.  Dak.  30. 

Ohio.  —  Marietta  v.  Slocomb,  6  Ohio  St.  472; 
Norman  v.  Will,  5  West.  L.  J.  508,  1  Ohio  Dec. 
(Reprint)  261;  Rogers  v.  Weaver,  Wright 
(Ohio)  174. 

Pennsylvania.  —  Meredith  v.  Haines,  14  W. 
N.  C.  (Pa.)  364;  Bestwick  v.  Ormsbv  Coal  Co., 
129  Pa.  St.  592;  Reed  v.  Horn,  48  Leg.  Int. 
(Pa.)  513,  143  Pa.  St.  323;  Kerr  v.  Ames,  39 
Leg.  Int.  (Pa.)  392;  McDonald  v.  Todd,  1 
Grant  Cas.  (Pa.)  17;  Johnson  v.  Rutherford, 
10  Pa.  St.  455;  Horton  v.  Harbridge,  127  Pa. 
St.  ii;  Oil  Well  Supply  Co.  v.  Exchange  Nat. 
Bank,  131  Pa.  St.  100. 

Rhode  Island.  —  Hazard  v.  Franklin  Mut.  F. 
Ins.  Co.,  7  R.  I.  429;  Arnold  v.  Garst,  16  R. 
1.  4;  Phetteplace  v.  Bucklin,  18  R,  I.  297. 

South  Carolina.  —  Henderson  v.  Planters' 
Bank,  11  Rich.  L.  (S.  Car.)  44. 

Tennessee.  —  Guild  v.  Baldridge,  2  Swan. 
(Tenn.)  295;  Neal  v.  Read,  7  Baxt.  (Tenn.)  334; 
Wilson  v.  Greer,  7  Humph.  (Tenn.)  516. 

Texas. — Gilliam  v.  Alford,  69  Tex.  267; 
Alston  v.  Richardson,  51  Tex.  1;  City  Bank  v. 
Houston  First  Nat.  Bank,  45  Tex.  217;  Cleve- 
land School  Furniture  Co.  v.  Hotchkiss,  89 
Tex.  117;  Hummel  w.  Flores,  (Tex.  Civ.  App. 
1897)  39  S.  W.  Rep.  309. 

Vermont.  —  Gillett  v.  Brewster,  62  Vt.  312. 

Virginia.  —  Richmond  v.  Judah,  5  Leigh 
(Va.)  305;  Citizens'  Nat.  Bank  v.  Manoni,  76 
Va.  802;  City  Nat.  Bank  v.  Peed,  (Va.  1899)  32 
S.  E.  Rep.  34. 

West  Virginia.  —  Simmons  v.  Looney,  41 
W.  Va.  738. 

Wisconsin. —  Harrison  v.  Milwaukee,  49 
Wis.  247;  Peterson  v.  Stoughton  State  Bank, 
78  Wis.  113. 

See  also  generally  the  titles  Implied  or 
Quasi  Contracts,  vol.  15,  p.  1103;  Mistake, 
vol.  20.  p.  805,  and  the  cross-references  there 
given. 

A  Mistake  of  Fact  by  a  Rough  Estimate  as  to 
the  Weight  of  Goods  delivered  may  be  corrected, 
and  the  excess  which  was  paid  for  over  the 
true  weight  recovered  back.  Calkins  v.  Gris- 
wold,  11  Hun  (N.  Y.)  208.  See  also  Wheadon 
v.  Olds.  20  Wend.  (N.  Y.)  174. 

Sale  of  Imported  Goods  —  Overpayment  Through 
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Mistake  as  to  Tariff  Duty.  —  Ashner  v.  Aben- 
heim,  (Supm.  Ct.  App.  Div.)  52  N.  Y.  Supp. 
270. 

Mistake  as  to  Pregnancy.  —  Money  paid  by  a 
person  charged  as  the  father  of  an  unborn 
bastard,  to  a  superintendent  of  the  poor,  upon 
a  compromise,  under  the  New  York  statute 
(now  Poor  Law  N.  Y.,  art.  4,  §  74,  Heydecker's 
Gen.  Laws  N.  Y.  1901,  p.  2224),  may  be  recov- 
ered back  upon  its  appearing  that  the  supposed 
mother  was  not  in  fact  pregnant.  Rheel  v. 
Hicks,  25  N.  Y.  289. 

Mistake  as  to  Existence  of  Statute. —  Pitcher 
v.  Turin  Plank  Road  Co.,  10  Barb.  (N.  Y.)  436. 

Payment  by  Government.  —  Neitzey's  Case,  17 
Ct.  CI.  in;  U.  S.  v.  Barlow,  132  U.  S.  2711 
Holmes  v.  Lucas  County,  53  Iowa  211;  Mor- 
row v.  Surber,  97  Mo.  155;  Worth  v.  Stewart, 
122  N.  Car.  258.  See  also  U.  S.  v.  Sanborn, 
135  U.  S.  271. 

An  Overpayment  Made  to  a  Railroad  for  Carry- 
ing the  Mails  at  full  rates,  upon  the  supposition 
of  the  postmaster-general  that  it  is  not  a 
"  land-grant  road,"  when  in  fact  it  is  such  a 
road,  is  recoverable  as  a  payment  under  mis- 
take of  fact.    Duval  v.  U.  S.,  25  Ct.  CI.  46. 

If  a  Receiver  Inadvertently  Pays  a  Dividend  a 
Second  Time,  it  may  be  recovered  back.  Kerr 
v.  Ames,  39  Leg.  Int.  (Pa.)  392. 

Paving  Contract  —  Mistake  in  Measurement.  — 
Neitzey's  Case,  17  Ct.  CI.  111. 

1.  Death  of  Payee.  —  Spencer  v.  Goddard,  62 
N.  H.  702. 

2.  Billings  v.  McCoy,  5  Neb.  187. 

3.  Payments  by  Banks. —  National  Park  Bank 
v.  Steele,  etc.,  Mfg.  Co.,  58  Hun  (N.  Y.)  81; 
Mount  Morris  Bank  v.  23rd  Ward  Bank,  60 
App.  Div.  (N.  Y.)  205.  These  were  cases  of 
overcertification  of  checks.  See  also  Conti- 
nental Nat  Bank  v.  Waresmen's  Nat.  Bank, 
59  App.  Div.  (N.  Y.)  103.  See  the  title  Checks, 
vol.  5.  p.  1053. 

4.  Riverside  Bank  v.  Shenandoah  First  Nat. 
Bank,  (C.  C.  A.)  74  Fed.  Rep.  276;  Manufac- 
turer's Nat.  Bank  v.  Swift,  70  Md.  515.  14  Am. 
St.  Rep.  381;  Boylston  Nat.  Bank  v.  Richard- 
son, 101  Mass.  287;  Oddie  v.  National  City 
Bank,  45  N.  Y.  735,  6  Am.  Rep.  160.  See  also 
Levy  v.  U.  S.  Bank,  4  Dall.  (Pa.)  234.  And 
see  the  title  Checks,  vol.  5,  p.  1059. 

5.  Oddie  v.  National  City  Bank,  45  N.  Y. 
735,  6  Am.  Rep.  160.  See  also  National  Bank 
v.  Burkhardt,  100  U.  S.  690.  Compare  Na- 
tional Gold  Bank,  etc.,  Co.  v.  McDonald,  51 
Cal.  70,  21  Am.  Rep,  697. 
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check,  and  the  bank  acts  in  ignorance  of  such  fact,  a  credit  given  to  the  payee 
may  be  stricken  off,  or  a  payment  in  cash  may  be  recovered.1 

Payments  by  Acceptors  of  Drafts.  —  Payments  by  the  acceptor  of  a  draft  to  the 
payee  therein  or  to  a  subsequent  indorsee,  though  made  under  a  mistake  of 
facts  which  would  have  prevented  him  from  accepting  the  draft,  are  not 
recoverable  as  payments  under  mistake  of  fact  if  such  facts  were  unknown  to 
the  person  to  whom  the  payment  was  made.2 

b.  Effect  of  Negligence  of  Payor  in  Ascertaining  Facts.  —  In 
some  cases  it  is  held  that  where  the  payor  had  at  the  time  of  the  payment 
ample  means  at  hand  to  obtain  full  and  accurate  information  in  regard  to  the 
facts,  payment  by  him  cannot  be  recovered  on  the  ground  of  mistake  of  fact, 
as  his  ignorance  of  the  "fact  is  due  to  his  own  negligence.3  This  doctrine, 
however,  is  not  supported  by  the  weight  of  authority,  and  it  is  generally  held 
that  a  payment  under  a  mistake  of  fact  is  recoverable  irrespective  of  the 
sources  of  information  in  regard  to  the  existence  of  such  fact  open  to  the 
person  making  the  payment;4  and  certainly  where  money  is  paid  under  a 
mistake  of  fact  it  is  no  defense  to  an  action  for  its  recovery  that  the  mistake 
arose  through  the  payor's  negligence,  if  such  negligence  caused  no  harm  to 
the  payee.5  And  this  would  seem  to  be  the  rule  in  the  jurisdictions  which 
recognize  adequate  means  of  knowledge  as  the  equivalent  of  actual  knowl- 
edge.0 If  after  a  payment  made  under  a  mutual  mistake  of  fact,  the  situation 
of  the  party  receiving  the  payment  has  been  changed  in  consequence  thereof 
so  that  he  could  not  be  placed  in  his  original  position,  and  to  allow  a  recovery 
of  the  payment  would  therefore  be  inequitable,  there  can  be  no  recovery,  but 
the  person  making  the  payment  must  bear  the  loss  occasioned  by  his  negli- 
gence in  failing  to  ascertain  the  true  state  of  the  facts.7    The  burden  of  prov- 


1.  Peterson  v.  Union  Nat.  Bank,  52  Pa.  St. 
206,  91  Am.  Dec.  146. 

2.  Drafts.  —  Hoffman  v.  Milwaukee  Bank, 
12  Wall.  (U.  S.)  181.  See  also  Detroit  First 
Nat.  Bank  v.  Burkham,  32  Mich.  328. 

3.  Negligence  in  Ascertaining  Facts—  Payments 
Not  Recoverable.  —  Cobb  v.  Charter,  32  Conn. 
364,  87  Am.  Dec.  178;  East  Haddam  Bank  v. 
Scovll,  12  Conn.  310;  Sheldon  v.  South  School 
Dist.,  24  Conn.  88;  West  v.  Houston,  4  Harr. 
(Del.)  170;  Stevens  v.  Head,  9  Vt.  174,  31  Am. 
Dec.  617;  Hamer  v.  Price,  17  W.  Va.  523; 
Simmons  v.  Looney,  41  W.  Va.  738.  See  also 
Post  v.  Clark,  35  Conn.  339;  Norton  v.  Mardcn, 

15  Me.  45,  32  Am.  Dec.  132.  Compare  Mans- 
field v.  Lynch,  59  Conn.  320.  And  see  the  title 
Implied  or  Quasi  Contracts,  vol.  15,  p.  1106. 

What  Constitutes  Sufficient  Means  of  Informa- 
tion.—  Post  v.  Clark,  35  Conn.  339;  Stanley 
Rule,  etc.,  Co.  v.  Bailey,  45  Conn.  464;  Norton 
v.  Marden,  15  Me.  45,  32  Am.  Dec.  132. 

4.  General  Rule  —  Payments  Recoverable  — 
England.  —  Bell  v.  Gardiner,  4  M.  &  G.  11,  43 
E.  C.  L.  16.  Compare  Martin  v.  Morgan,  1 
Brod.  &  B.  289.  5  E.  C.  L.  87. 

Canada.  —  Law  Soc.  v.  Toronto,  25  U.  C.  Q. 
B.  199. 

United  States.  —  U.  S.  v.  Barlow,  132  U.  S. 
271;  U.  S.  v.  National  Park  Bank,  6  Fed.  Rep. 
852;  Brown  v.  Tillinghast,  84  Fed.  Rep.  71. 
Compare  Warner  v.  Daniels,  I  Woodb.  &  M. 
(U.  S.)  90. 

Alabama.  —  Young  v.  Lehman,  63  Ala.  519. 
California.  —  McCracken  v.  San  Francisco, 

16  Cal.  591. 
Indiana.  —  Brown  v.  College  Corner,  etc.. 

Gravel  Road  Co.,  56  Ind.  110;  Indianapolis  t. 
McAvoy,  86  Ind.  589;  Stotsenburg  v.  Fordice, 


142  Ind.  490.  Compare  Warren  County  v. 
Gregory,  42  Ind.  32;  Buit  v.  Jennings  School 
Tp.,  81  Ind.  69;  Ambs  v.  Towle,  1  Ind.  App. 
426;  Tarplee  v.  Capp,  25  Ind.  App.  56. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Faunce,  6  Gill  (Md.)  68,  46  Am.  Dec.  655. 

Nebraska.  —  Douglas  County  v.  Keller,  43 
Neb.  635. 

New  York. — Allen  v.  New  York,  4  E.  D. 
Smith  (N.  Y.)  404;  Waile  v.  Leggett,  8  Cow. 
(N.  Y.)  195,  18  Am.  Dec.  441;  Wheadon  v. 
Olds,  20  Wend.  (N.  Y.)  174;  National  Park 
Bank  v.  Steele,  etc.,  Mfg.  Co.,  58  Hun  (N.  Y.) 
81;  Kingston  Bank  v.  Eltinge,  40  N.  Y.  391, 
100  Am.  Dec.  516;  Dietrich  v.  New  York.  5 
Hun  (N.  Y.)  421. 

North  Carolina.  —  Houser  v.  McGinnas,  108 
N.  Car.  631.  Compare  Brummitt  v.  McGuire, 
107  N.  Car.  351. 

Pennsylvania.  —  Meredith  v.  Haines,  14  W. 
N.  C.  (Pa.)  364;  McKibben  v.  Doyle,  173  Pa. 
St.  579,  51  Am.  St.  Rep.  785.  Compare  Real 
Estate  Sav.  Inst.  v.  Linder,  74  Pa.  St.  371. 

Virginia.  —  City  Nat.  Bank  v.  Peed,  (Va. 
1899)  32  S.  E.  Rep.  34. 

And  see  the  title  Implied  or  Quasi  Con- 
tracts, vol.  15,  p.  1106. 

5.  Appleton  Bank  v.  McGilvray,  4  Gray 
(Mass  )  518,  64  Am.  Dec.  92;  Kingston  Bank 
v.  Eltinge,  40  N.  Y.  391,  100  Am.  Dec.  516. 

6.  Mansfield  v.  Lynch.  59  Conn.  320. 

7.  No  Recovery  to  Injury  of  Payee.  —  Espy  v. 
Cincinnati  First  Nat.  Bank,  18  Wall.  (U.  S.) 
604;  Welch  v.  Goodwin,  123  Mass.  71,  25  Am. 
Rep.  24;  Walker  v.  Conant,  65  Mich.  194: 
Kennedy  v.  Murphy  Iron  Works,  91  Mich.  500; 
Union  Sav.  Assoc.  v.  Kehlor,  7  Mo.  App.  158; 
Behring  v.  Somerville,  63  N.  J.  L.  568;  Gilman 
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ing  the  existence  of  facts  which  take  the  case  out  of  the  general  rule  allowing 
the  recovery  of  money  paid  under  a  mistake  of  fact  rests  upon  the  party 
resisting  the  repayment.1  That  the  payor  had  in  his  power  the  means  of 
ascertaining  the  fact  ignorance  of  which  is  relied  on  as  the  ground  of  recovery, 
is  a  circumstance  to  be  considered  in  determining  whether  the  alleged  mistake 
or  ignorance  is  real  or  feigned.2 

Forgetfulness  of  Fact  Once  Known. — -That  the  payor  once  had  knowledge  of  the 
fact  the  ignorance  of  which  is  relied  on  as  ground  for  recovery  of  the  payment 
will  not  prevent  its  recovery  as  made  under  a  mistake  of  fact  when  at  the  time 
of  payment  the  payor  had  forgotten  the  true  state  of  facts.3 

c.  Necessity  for  Mutuality  of  Mistake.  —  Though  mutuality  of  mis- 
take of  fact  is  necessary  to  authorize  a  reformation  of  a  contract,4  it  is  not 
necessary  to  authorize  the  recovery  of  money  when  paid  under  a  mistake  of 
fact;  5  but  if  the  party  receiving  the  money  was  ignorant  that  the  other  party 
was  acting  under  a  mistake  of  fact,  and  was  not  guilty  of  fraud,  and  the 
parties  cannot  be  placed  in  statu  quo,  the  money  cannot  be  recovered.6 

d.  Mistake  with  Regard  to  Fact  in  Dispute.  —  Where  the  fact 
ignorance  of  which  is  relied  on  as  ground  for  recovery  was  in  dispute  at  the 
time  when  the  payment  was  made,  and  the  payment  was  made  with  intent  to 
waive  inquiry  with  regard  thereto,  or  after  an  inquiry,  the  payment  cannot 
be  recovered  as  paid  under  a  mistake  of  fact.7 

e.  Materiality  of  Mistake.  — Where  a  mistake  of  fact  is  relied  on  as 
the  ground  for  the  recovery  of  a  payment,  it  is  essential  that  the  fact  be 
material,  that  is,  a  fact  which  would  affect  the  payor's  legal  obligation  to  pay, 
and  in  view  of  which,  if  he  had  known  the  true  state  of  affairs,  he  would  not 
have  made  the  payment.  A  mistake  concerning  a  fact  which,  even  if  it  were 
as  supposed,  would  not  affect  his  supposed  legal  obligation,  but  would  merely 
operate  as  an  inducement  upon  his  mind  to  make  the  payment,  the  other 
party  being  without  fault,  will  not  justify  a  recovery  of  the  money  paid.8  If, 
however,  a  fact  is  in  dispute,  and  the  payment  is  made  with  the  understanding 
that  if  the  fact  is  not  as  represented  by  the  payee  the  payment  is  to  be 
refunded,  it  may  of  course  be  recovered.9 

v.  New  York  First  Nat.  Bank,  63  Hun  (N.  Y.)  Interest  paid  on  a  note  in  excess  of  the  con- 
4.80;  Duncan  v.  Berlin,  5  Robt,  (N.  Y.)  457;  tract  rate,  under  a  mistake  of  fact,  may  be 
Mayer  v.  New  York,  63  N.  Y.  455;  National  recovered  though  the  mistake  was  not  mutual. 
Bank  of  Commerce  v.  National  Mechanics'  Stotsenburg  v.  Fordice,  142  Ind.  490. 
Banking  Assoc.,  55  N.  Y.  211,  14  Am.  Rep.  6.  Mathews  v.  Kansas  C it y,  80  Mo.  231; 
232;  Houser  v.  McGinnas,  108  N.  Car.  631;  Behring  v.  Somerville,  63  N.  J.  L.  568;  Levy 
Fegan  v.  Great  Northern  R.  Co.,  9  N  Dak.  30.  v.  Terwilliger,  10  Daly  (N.  Y.)  194;  Boas  v. 
Compare  Kingston  Bank  v.  Eltinge,  40  N.  Y,  Updegrove,  5  Pa.  St.  516,  47  Am.  Dec.  425; 
391,  100  Am.  Dec.  516.  And  see  the  title  Guild  v.  Baldridge,  2  Swan  (Tenn.)  295; 
Implied  or  Quasi  Contracts,  vol.  15,  p.  Richey  v.  CI  irk.  11  Utah  467. 
1107.  7.  Fact  in  Dispute.  —  Frambers  v.  Risk,  2  111. 

1.  Mayer  v.  New  York,  63  N.  Y.  455.  App.  499;  McArihur  v.  Luce,  43  Mich.  435,  38 

2.  Young  v.  Lehman,  63  Ala.  519;  Brown  v.  Am.  Rep.  204;  Windbiel  v.  Carroll,  16  Hun 
College  Corner,  etc.,  Gravel  Road  Co.,  56  Ind.  (N.  Y.)  101;  Strawbtidge  v.  Vandenburgh. 
no.  (Supm.  Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  493; 

3.  Forgetfulness  of  Facts  Once  Known.  —  Lucas  Meredith  v.  Haines,  14  VV.  N.  C.  (Pa.)  364; 
v.  Wors-vick,  1  M.  &  Rob  293;  Kelly  v.  Solari,  Guild  v.  Baldridge,  2  Swan  (Tenn.)  295;  Neal 
9  M.  &  \V.  54;  Stewart  v.  Kindel,  15  Colo.  539;      v.  Read,  7  Baxt.  (Tenn.)  333. 

Lyle  v.  Shinnebarger.  17  Mo.  App.  66;  Norman  8.  Materiality  of  Mistaken  Fact. —  Boylston 
■v.  Will,  1  Ohio  Dec.  (Reprint)  261,  5  West.  L.  J.  Nat.  Bank  v.  Richardson,  101  Mass.  287; 
508;  Meredith  v.  Haines,  14  W.  N.  C.  (Pa.)  Flower  v.  Lance,  59  N.  Y.  603.  Southwick  v. 
364;  Guild  v.  Baldridge,  2  Swan  (Tenn.)  295,  Memphis  First  Nat.  Bank,  84  N.  Y.  420;  Buf- 
Perry  v.  Newcastle  Dist.  Mut.  F.  Ins.  Co.,  8  falo  v.  O'Malley.  61  Wis.  255,  50  Am.  Rep.  117. 
U.  C.  Q  B.  363.  See  also  Kelly  v.  Solari,  9  M.  &  W  59.  And 

4.  See  the  title  Mistake,  vol.  20,  p.  822.  see  the  title  Implied  or  Quasi  Contracts,  vol. 

5.  Mutuality  of  Mistake  Unnecessary. —  Mans-      15,  p.  rios. 

field  v.  Lynch,  59  Conn.  320;  Stotsenburg  v.         Money  voluntarily  paid,  not  in  ignorance  of 
Fordice,  142  Ind.  490;  Brown  v.  College  Cor-     a  fact,  but  in  ignorance  of  the  means  of  prov- 
ner,  etc.,  Gravel  Road  Co.,  56  Ind.  110;  Nor-      ing  such    fact,   cannot    be    recovered  back, 
ton  v.  Bohart,  105  Mo.  615.     Compare  De  Voin      Windbiel  v.  Carroll   16  Hun  (M   Y.)  101. 
v.  De  Voin,  76  Wis.  66.  9.  Agreement  to  Refund  Payment.  —  Juneau 
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/.  Money  Retainable  in  Good  Conscience.  —  Money  paid  cannot  be 
recovered  back,  though  paid  under  a  mistake  of  fact,  where  it  is  received  by 
the  payee  in  good  faith,  and  is  in  good  conscience  retainable  by  him,1  as 
where  the  payor  has  received  some  subsequent  substantial  benefit  from  the 
payment,*  or  where  a  debt  barred  by  the  statute  of  limitations  is  paid.3 

g.  Necessity  for  Placing  Payee  in  Original  Position.  —  The  cases 
which  hold  that  money  paid  under  a  mistake  of  fact  cannot  be  recovered 
unless  the  party  receiving  it  can  be  put  back  in  his  original  position  have  been 
cases  wherein  the  one  receiving  the  money  was  entirely  free  and  innocent  of 
mistake  or  the  payor  was  negligent  in  ascertaining  the  facts.  It  is  freedom 
from  mistake  and  consequent  injury,  and  not  the  inability  to  put  the  one 
receiving  the  money  in  the  original  position,  that  is  the  basis  of  the  rule  upon 
which  these  decisions  rest.4  Therefore,  if  the  mistake  was  caused  by  or 
attributable  to  the  fault  of  the  one  receiving  the  money,  the  fact  that  he  can- 
not be  restored  to  his  original  position  is  no  ground  for  refusing  a  recovery 
against  him.5  Thus,  the  fact  that  the  person  receiving  the  money  has  applied 
it  to  some  purchase  which  he  would  not  otherwise  have  made,  and  so  cannot 
be  placed  in  statu  quo,  will  not  bar  a  recovery.6 

h.  Necessity  for  Receipt  of  Payment  by  Defendant.  —  In  order  to 
recover  money  as  paid  under  mistake  it  is  necessary  that  the  defendant  should 
have  actually  received  the  money;  the  fact  that  he  has  received  a  benefit  from 
a  payment  to  a  third  person  will  not  render  him  liable.7 

i.  PAYMENT  TO  AGENT.  —  Where  money  is  paid  to  an  agent  through 
mistake  of  fact,  and  he  has  paid  it  over  to  his  principal  in  good  faith,  the 
agent  is  not  liable  for  the  money  so  received.8  If,  however,  the  agent  has 
not  paid  the  money  over  to  his  principal,  or  if  before  he  did  pay  it  over  he 
had  notice  of  the  mistake  and  was  requested  not  to  pay  it,  the  agent  is  per- 
sonally liable  for  the  money  so  received.9    So  if  the  payment  is  to  an  agent 


v.  Stunkle.  40  Kan.  756;  Steere  v.  Oakley,  186 
Pa.  St.  582. 

1,  Money  Retainable  in  Good  Conscience  —  Eng- 
land. —  Moore  v.  Eddoives,  2  Ad.  &  El.  133, 
note,  29  E.  C.  L.  50,  note;  Brisbane  v.  Dacres, 
5  Taunt.  153.  1  E.  C.  L.  46. 

United  States.  —  Shipman  v.  District  of 
Columbia,  119  U.  S.  148. 

Florida.  —  Pensacola  etc.,  R.  Co.  v.  Brax- 
ton. 34  Fla.  471. 

Louisiana.  —  Sientes  v.  Odier,  17  La.  Ann. 
T53- 

Alaine.  —  Norton  v.  Marden,  15  Me.  45,32 
Am.  Dec.  132. 

Michigan.  —  Walker  7j.  Conant,  65  Mich.  194. 

Minnesota.  —  Langevin  v.  St.  Paul,  49  Minn. 
189. 

Missouri.  —  Foster  v.  Kirby,  31  Mo.  496; 
Ashley  v.  Jennings,  48  Mo.  App.  142. 

New  Jersey.  —  Behring  v.  Somerville,  63  N. 
J.  L.  568. 

New  York.  —  Jackson  v.  McKnight,  17  Hun 
(N.  Y.)  2;  Kingston  Bank  v.  Eltinge,  66  N.  Y. 
625.  affirming  5  Hun  (N.  Y.)  653. 

Pennsylvania.  —  Boas  v.  Updegrove,  5  Pa. 
St  516,  47  Am.  Dec.  425:  Taylor  v.  Beaver 
County,  3  P.  &  W.  (Pa.)  112;  Rogers  v.  Hunt- 
ingdon Bank,  12  S.  &  R.  (Pa.)  77,  Edgar  v. 
Shields,  1  Grant  Cas.  (Pa.)  361;  Diechman  v. 
Northampton  Bank,  1  Rawle  (Pa.)  54;  Espy 
v.  Allison,  9  Watts  (Pa.)462;  Geddis  v.  Irvine, 
5  Pa.  St.  508;  Carson  v.  M'Farland,  2  Rawle 
(Pa.)  118,  19  Am.  Dec.  627. 

Tennessee.  —  Guild  v.  Baldridge,  2  Swan 
(Tenn.)  295. 

"Where  Both  Parties  Believe  the  Amount  Due  to 


Be  Greater  than  It  Really  Is,  and  inconsequence 
of  such  belief  an  amount  is  paid,  less  than 
the  amount  truly  due,  with  intention  to  make 
future  payment  up  to  the  amount  belisved  to 
be  due,  the  amount  so  paid  cannot  be  re- 
covered back.  Ashley  v.  Jennings.  48  Mo. 
App.  142. 

Where  Interest  on  a  Mortgage,  then  Overdue, 
Is  Paid  a  Second  Time  by  Mistake,  it  cannot  be 
recovered  back;  the  party  is  only  entitled  to 
have  it  credited  on  the  mortgage  debt.  Jack- 
son v.  McKnight,  17  Hun  (N.  Y.)  2. 

2.  Law  v.  Nunn,  3  Ga.  90;  Jackson  v.  At- 
lanta,  61  Ga.  228;  Norton  v.  Marden,  15  Me. 
45,  32  Am.  Dec.  132. 

3.  Hubbard  v.  Hickman,  4  Bush  (Ky.)  204. 
See  also  Moses  v.  McFerlan,  2  Burr.  1005. 

4.  See  supra,  this  subsection,  Effect  0/  Ncg- 
licence  of  Payor  in  Ascertaining  Facts;  Necessity 
for  Mutuality  of  Mistake. 

5.  Necessity  for  Placing  Payee  in  Statu  Quo.  — 
Kingston  Bank  v.  Eltinge,  40  N.  V.  391,  100 
Am.  Dec.  516;  Lesster  r.  New  York.  33  N.  Y. 
App.  Div  350. 

6.  Standish  v.  Ross,  3  Exch.  527. 

7.  Payment  Must  Have  Been  to  Defendant.  — 
Mattlage  v.  Lewi,  (C.  PI.  Gen.  T.)  6  Misc.  (N. 
Y  )  150. 

8.  Payment  to  Agents.  —  See  the  title  Agency, 
vol.  1,  p  1130.  And  see  Cri|  pe:i  v.  American 
Nat.  Bank,  51  Mo.  App.  508;  National  City 
Bank  v.  Westcott,  118  N.  Y.  46S,  16  Am.  St. 
Rep.  771. 

9.  See  the  title  Agency,  vol.  1,  p.  1130.  And 
see  Rheel  v.  Hicks,  25  N.  Y.  2S9;  Pheiteplace 
v.  Bucklin,  iS  R.  I.  297. 
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of  an  undisclosed  principal,  it  may  be  recovered  from  the  agent  though  In:  lias 
accounted  to  his  principal  therefor.1  Where  the  principal  has  received  from 
his  agent  money  paid  to  the  agent  under  a  mistake  of  fact,  the  principal  is 
liable  to  the  payor  therefor;3  and  the  fact  that  the  principal,  at  the  time 
when  he  received  the  money  paid  to  his  agent  under  a  mistake  of  fact,  did 
not  know  that  it  was  so  paid  will  not  prevent  such  recovery.3 

j.  Necessity  eor  Payment  in  Money.  — While  it  is  not  necessary  that 
the  payment  be  actually  in  money  to  authorize  its  recovery  as  paid  under  a 
mistake  of  fact,4  there  must  be  a  payment  of  something  which  is  accepted  as 
money.3  Thus,  if  through  mistake  of  fact  an  excessive  credit  is  given  to  a 
debtor  on  his  account,  and  the  balance  is  paid,  an  action  will  not  lie  to  recover 
such  excessive  credit  as  money  paid  under  a  mistake  of  fact.0  In  Maine  it 
has  been  held  that  where  payment  is  made  by  giving  the  debtor's  negotiable 
note,  and  there  is  an  overpayment  by  reason  of  the  note  being  executed  for 
too  large  an  amount,  the  maker  of  the  note  may  sue  to  recover  the  excess  as 
money  paid  under  a  mistake  of  fact,  though  the  note  has  not  been  paid;7 
and  the  fact  that  the  note  is  subsequently  paid  by  the  maker  with  the  knowl- 
edge of  the  mistake  will  not  defeat  the  action.8 

k.  Diligence  Required  in  Giving  Notice  of  Mistake.  —  If  after  a 
discover)'  of  the  mistake  under  which  the  money  was  paid  the  party  paying 
the  money  is  negligent  in  giving  notice  of  the  mistake,  and  the  person  to 
whom  the  money  was  paid  thereby  sustains  injury,  no  recovery  can  be  had.9 

/.  Following  Money  Paid  in  Hands  of  Third  Persons.  —  Money 
paid  under  a  mistake  of  fact  may  be  followed  in  equity  wherever  it  can  be 
found  unless  it  has  passed  into  the  hands  of  an  innocent  holder.10 

m.  INTEREST. — The  person  making  a  payment  under  a  mutual  mistake 
of  fact  is  not  entitled  to  interest  on  the  amount  paid  until  after  he  has  made 
a  demand  for  its  return.11 

n.  Necessity  for  Demand  Before  Action.  —  Where  a  payment  is 
made  under  a  mutual  mistake  of  fact  and  without  any  fraud  or  deceit  on  the 
part  of  the  payee,  there  must  be  a  demand  for  a  return  of  the  money  before 
any  action  can  be  maintained  therefor. 13  The  necessity  for  a  demand  does 
not  exist,  however,  where  the  party  receiving  the  money,  instead  of  acting 
innocently  and  under  an  honest  mistake,  knows  the  whole  truth  and  consciously 
receives  what  does  not  belong  to  him,  taking  advantage  of  the  mistake  or 

1.  Canal  Bank  v.  Albany  Bank,  I  Hill  (N.  see  supra,  this  title,  Mode  and  Medium  of  Pay- 
Y.)  287;  Bank  of  Commerce  v.  Union  Bank,  ment — Promissory  Note. 

3  N.  Y.  230:  National  City  Bank  v.  Westcott,  Where  Person  Receiving  Note  Negotiates  It. — 

118  N.  Y.  468,  16  Am.  St.  Rep.  771.  Donohue  v.  New  York,  10  Hun  (N.  Y.)  37. 

2.  Appleton  Bank   v.  McGilvray,  4  Gray  8.  Osgood  v.  Jones,  23  Me.  312;  Cardinal  v. 
(Mass.)  518,  64  Am.  Dec.  92;  Evans  v.  Garlock,  Hadley,  158  Mass.  352,  35  Am.  St.  Rep.  492. 
37  Hun  (N.  Y.)  588.    And  see  the  cases  cited  9.  Diligence  in  Giving  Notice  of  Mistake.  —  U. 
above  to  this  subdivision.  S.  v.  Union  Nat.  Bank,  10  Ben.  (U.  S  )  408,  in 

3.  Appleton  Bank  v.  McGilvray,  4  Gray  which  case  it  was  held  that  the  United  States, 
(Mass  )  518,  64  Am.  Dec.  92  suing  in  an  action  to  recover  back  money 

4.  Necessity  for  Payment  in  Money. —  Balti-  paid  under  a  mistake  of  fact,  is  bound  by  the 
more,  etc.,  R.  Co.  v.  Faunce,  6  Gill  (Md.)  68,  same  equitable  rules  as  any  other  plaintiff,  and 
46  Am.  Dec.  655;  Davis  v.  Krum,  12  Mo.  App.  cannot  recover  if,  through  its  failute  to  give 
279.  Compare  Roberts  v.  Elhvood,  24  N.  Y.  notice  of  the  discovery  of  the  mistake,  the 
Wkly.  Dig.  135,  affirmed  lib  N.  Y.  651;  Hen-  defendant  has  lost  his  remedy  over  against  a 
dricks  v.  Goodrich,  15  Wis.  679.  third  person. 

5.  Van  Kirk  v.  Bailey,  8  N.  Y.  Wkly,  Dig.  10.  Following  Money  Paid— Omaha  First  Nat. 
458.  And  see  the  title  Implied  or  Quasi  Con-  Bank  v.  Maslin  Bank,  2  McCrary  (U.  S.)  438. 
tracts,  vol.  15,  p  1105.  See  also  the  title  Trusts  and  Trustees. 

6.  Lee  v.  Merrett,  8  Q.  B.  820,  55  E.  C.  L.  11.  Interest.  —  Talbot  v.  National  Bank  of 
820.  See  also  Brundage  v.  Port  Chester,  102  Com,,  129  Mass.  67,  37  Am.  Rep.  302;  Evans 
N.  Y.  494.  v,   Garlock.  37   Hun  (N.   Y.)  588.  Compare 

7.  Dole  v.  Hayden,  1  Me.  152;  Gooding  v.  Graves  v.  Brinkerhoff,  4  Hun  (N.  Y.)  305. 
Morgan,  37  Me.  419.    Compare  Brummitt  v.  12.  Demand.  —  New  York  v.  Erben,  3  Abb. 
McGuire,  107  N.  Car.  351.  App.  Dec.  (N    Y.)  255;  Stevens  v.  Hyde,  32 

With  regard  to  the  question  when  a  note  dis-  Barb.  (N.  Y.)i8i;  Powers  v.  Bassford,  (C.  PI. 

charges  the  indebtedness  for  which  it  is  given,  Gen.  T.)  19  How.  Pr.  (N.  Y.)  309;  Sluyter  v 
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oversight  of  the  other  party;  he  is  already  in  the  wrong  in  receiving  the 
money,  and  no  request  is  needed  to  put  him  in  that  position.1 

o.  Proof  as  to  Mistake.  —  The  burden  of  proving  ignorance  of  the  fact 
relied  on  as  ground  for  the  recovery  of  the  payment  is  upon  the  payor,8  and 
the  mistake  must  be  clearly  proven.3 

p.  Limitation  of  Action.  —  Unless  there  is  some  express  provision  in 
the  statute  of  limitations  with  regard  to  relief  from  mistakes,  the  limitation 
against  an  action  to  recover  back  money  paid  under  mistake  of  fact  begins  to 
run  from  the  time  when  the  money  is  paid.4 

4.  Payments  under  Mistake  of  Law  —  a.  In  General.  — Though  there  are 
a  few  cases  to  the  contrary,5  the  rule  established  by  the  great  weight  of 
authority  is  that  money  voluntarily  paid  upon  a  claim  of  right,  with  full 
knowledge  of  all  the  facts,  cannot  be  recovered  back  merely  because  at  the 
time  of  payment  the  payor  was  ignorant  of  or  mistook  the  law  as  to  his 
liability.6 

Compare  De  Bow's  Case,  II  Cl.  CI.  672; 
Healey  v.  U.  S.,  29  Ct  Cl.  115. 

Alabatna.  —  Alabama  University  v.  Winston, 
5  Stew.  &  P.  (Ala.)  17  Gwynn  v.  Hamilton, 
29  Ala.  233;  Rutherford  v.  Mclvor,  21  Ala. 
756;  Lesslie  v.  Richardson,  60  Ala.  563; 
Hemphill  v.  Moody,  64  Ala.  468. 

California.  —  Boggs  v.  Fowler,  16  Cal.  559, 
76  Am.  Dec.  561;  Brumagim  v.  Tillinghast.  18 
Cal.  265,  79  Am.  Dec.  176;  Garrison  v.  Tilling- 
hast, 18  Cal.  404;  Branham  v.  San  Jose,  24 
Cal.  585;  Harralson  v.  Barrett,  99  Cal.  607. 

Illinois.  —  Elston  v.  Chicago,  40  111.  514,  89 
Am.  Dec.  361. 

Indiana.  —  Downs  v.  Donnelly,  5  Ind.  496; 
Snelson  v.  State,  16  Ind.  29;  Bond  v.  Coats,  16 
Ind.  202;  Powell  v.  Bunger,  79  Ind.  468;  Ben- 
son v.  Christian,  129  Ind.  535. 

Iowa.  —  Kraft  o.  Keokuk,  14  Iowa  86;  Espy 
•b.  Ft.  Madison,  14  Iowa  226;  Baker  v.  Massey, 
50  Iowa  399;  Painter  v.  Polk  County,  81  Iowa 
242,  25  Am.  St.  Rep.  489.  Compare  Iowa  City 
v.  Johnson  County,  (Iowa  1895)  61  N.  W.  Rep. 
995- 

Maine. —  Fellows  v.  School  Dist.  No.  8,  39 
Me.  559;  Norris  v.  Blethen,  19  Me.  348. 

Maryland.  —  Baltimore  v.  Lefferman,  4  Gill 
(Md  )  425,  45  Am.  Dec.  145;  Baltimore,  etc.. 
R.  Co.  v.  Faunce,  6  Gill  (Md.)  68,  46  Am.  Dec. 
655;  Lester  v.  Baltimore,  29  Md.  415,  96  Am. 
Dec.  542;  Sch  warzen  bach  v.  Odorless  Exca- 
vating Apparatus  Co.,  65  Md.  34,  57  Am.  Rep. 
301.  Compare  Lodge  v.  Boone,  3  Har.  &  J. 
(Md  )  218. 

Massachusetts.  —  Wilde  v.  Baker,  14  Allen 
(Mass.)  349.  See  also  Alton  v.  Webster  First 
Nat.  Bank,  157  Mass.  341,  34  Am.  St.  Rep. 
285;  Wellington  v.  Swasey,  154  Mass.  27. 

Michigan.  —  Wayne  County  v.  Randall,  43 
Mich.  137;  E'.lis  -'.  Board  of  State  Auditors, 
107  Mich.  528;  Hughes  v.  Pealer,  80  Mich.  540. 

Mississippi.  —  Tiffany  v.  Johnson,  27  Miss. 
227;  Pass  v.  Grenada  County,  71  Miss.  426. 

Missouri.  —  Mutual  Sav.  Inst.  v.  Enslin,  46 
Mo.  200;  Needles  v.  Burk,  81  Mo.  569,  51  Am. 
Rep.  251;  Couch  v.  Kansas  City,  127  Mo.  43C; 
Skinner  v.  Henderson,  10  Mo.  205;  Union  Sav. 
Assoc.  v.  Kehlor,  7  Mo.  App.  165;  Wolfe  v. 
Marshal,  52  Mo.  171 ;  Buchanan  v.  Sahlein,  9 
Mo.  App.  564;  Westlake  v.  St.  Louis,  77  Mo. 
47,  46  Am.  Rep.  4;  Weinerth  v.  Trendley,  39 
Mo.  App.  333;  Campbell  v.  Clark,  44  Mo.  App. 
249. 
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Williams,  (N.  Y.  Super.  Ct.  Gen.  T.)  37  How. 
Pr.  (N.  Y.)  109;  Stephens  v.  Board  of  Educa- 
tion, 3  Hun  (N.  Y.)  712;  Stacy  v.  Graham,  14 
N.  Y.  492;  Abbott  v.  Draper,  4  Den.  (N.  Y.)  53. 
See  also  the  title  Demand,  vol.  g,  p.  208. 

1.  Martin  v.  Home  Bank,  160  N.  Y.  190, 
affirming  30  N.  Y.  App.  Div.  498;  Purves  v. 
Moltz,  (N.  Y.  Super.  Ct.  Spec.  T.)  2  Abb.  Pr 
N.  S  (N.  Y.)  409.  See  also  the  title  Demand 
vol.  9,  p.  207. 

2.  Burden  of  Proving  Mistake.  —  Murphy  v. 
Creighton,  45  Iowa  179;  Wyman  v.  Farns- 
worth,  3  Barb.  (N.  Y.)  369;  Taylor  v.  Beavers, 
4  E.  D.  Smith  (N.  Y".)2I5;  Murphy  v.  Knicker- 
bocker Ice  Co.,  (Supm.  Ct.  App.  T.)  22  Misc. 
(N.  Y.)  360;  Ward  v.  McCue,  31  Pittsb  Leg. 
J.  (Pa.)  160. 

3.  Taylor  v.  Beavers,  4  E.  D.  Smith  (N.  Y.) 

215- 

4.  Limitation  of  Action.  —  U.  S.  Bank  v. 
Daniel,  12  Pet  (U.  S.)  32;  Higgins  v.  Menden- 
ha.ll,  51  Iowa  135,  overruling  42  Iowa  675. 
Compare  Cook  v.  Chicago,  etc.,  R.  Co.,  81  Iowa 
560,  25  Am.  St.  Rep.  512.  And  see  the  title 
Limitation  of  Actions,  vol.  19,  p.  193  et  seq. 

5.  Mistake  of  Law  —  Minority  Rule  —  Recover- 
able. —  Covington  v.  Powell,  2  Met.  (Ky  )  226; 
Louisville  v.  Henning,  1  Bush  (Ky.)  381;  Lyon 
v.  Mason,  etc.,  Co.,  102  Ky.  594;  McMurtry  v. 
Kentucky  Cent.  R.  Co.,  84  Ky.  462;  Bruner 
v.  Stanton,  102  Ky  459.  Compare  Hubbard  v. 
Hickman,  4  Bush  (Ky.)  204;  Louisville,  etc., 
R.  Co.  v.  Com.,  89  Ky.  531,  41  Am.  &  Eng.  R. 
Cas.  595. 

Interest  Paid  on  a  Judgment  for  personal  in- 
juries under  a  mistake  of  law  that  it  bore 
interest  was  held  to  be  recoverable  in  McMur- 
try v.  Kentucky  Cent.  R  Co.,  84  Ky.  462. 

6.  General  Rule  —  Not  Recoverable  —  England. 
—  Brown  v.  M'Kinally,  1  Esp.  279;  Martin  v. 
Morgan,  1  Brod.  &  B.  289,  5  E.  C.  L.  87;  Mid- 
land Great  Western  R.  Co.  v.  Johnson,  6  H. 
L.  Cas.  798.  Compare  Bize  v.  Dickason,  1  T. 
R.  285;  Lansdowne  v.  Lansdowne,  2  Jac.  & 
W.  205;  Hewer  v.  Bartholomew,  Cro.  Eliz.  614; 
Bingham  v.  Bingham,  I  Ves.  126;  Farmer  v. 
Arundel,  2  W.  Bl.  824. 

Canada.  —  Perry  n.  Newcastle  Dist.  Mut.  F. 
Ins.  Co.,  8  U.  C.  Q.  B.  363;  Caldwell  v.  Patter- 
son, 2  Rev.  Leg.  27. 

United  States.  —  U  S.  v.  Clement,  Crabbe 
(U.  S.)  499:  Schlesinger  v.  U.  S.,  1  Ct.  Cl.  16; 
Lamborn  v.  Dickinson  County,  97  U.  S.  181. 
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Payments  by  Public  Corporations.  —  The  payment  of  public  moneys,  such  as 
moneys  belonging  to  the  state,  the  federal  government,  or  a  municipality,  by 
an  officer,  under  a  mistake  of  law,  has  in  some  cases  been  considered  an  excep- 
tion to  the  general  rule,  its  recovery  being  permitted.1  Jn  many  cases,  how- 
ever, the  recovery  of  payments  of  public  moneys  made  under  a  mistake  of 
law  by  officers  or  boards  acting  within  the  scope  of  their  authority  has  been 
refused,*  on  the  ground  that  the  same  reasons  which  would  prevent  an  indi- 
vidual from  recovering  back  money  paid  under  a  mistake  of  law  should  apply 
to  municipalities  also;3  and  this  is  especially  true  where  the  equities  are  in 
favor  of  the  person  to  whom  the  money  is  paid.4  Thus,  it  has  been  held 
that  fees  paid  to  an  officer  under  a  mistake  of  law  as  to  his  right  thereto  are 
not  recoverable.5 

Payments  to  Officers  of  Court.  —  An  exception  to  the  general  rule  has  also  been 


New  Hampshire.  —  Strafford  Sav.  Bank  v. 
Church,  69  N.  H.  582;  Webber  v.  Aldrich,  2 
N.  H.  461;  Bean  v.  Jones,  8  N.  H.  149;  Evans 
p.  Gale,  17  N.  H.  573,  43  Am.  Dec.  614;  Man- 
chester v.  Burns,  45  N.  H.  482;  Sessions  v. 
Meserve,  46  N.  H.  167;  Pearl  v.  Whitehouse, 
52  N.  H.  254;  Bradley  v.  Laconia,  66  N.  H. 
269. 

New  York. — Baldwin  v.  Rood,  22  N.  Y. 
Wkly.  Dig.  386;  Giraud  v.  Giraud,  (Supm.  Ct. 
Spec.  T.)  58  How.  Pr.  (N.  Y.)  175;  Franklin 
Bank  v.  Raymond,  3  Wend.  (N.  Y.)  69;  Abeil 
v.  Douglass,  4  Den.  (N.  Y.)  305;  Reading  v. 
Gray,  37  N.  Y.  Super.  Ct.  79;  Delaware  County 
v.  Foote,  9  Hun  (N.  Y.)  527;  Onondaga  County 
v.  Briggs,  2  Den.  (N.  Y.)  26;  Phelps  v.  New 
York,  112  N.  Y.  216;  Vanderbeck  v.  Rochester, 
122  N.  Y.  285;  Silliman  v.  Wing,  7  Hill  (N.  Y.) 
159;  Flynn  v.  Hurd,  118  N.  Y.  19;  Flower  v. 
Lance,  59  N.  Y.  609;  Elting  v.  Scott,  2  Johns. 
(N.  Y.)  157.  Compare  Carter  v.  Board  of  Edu- 
cation, 68  Hun  (N.  Y  )  435. 

North  Carolina.  —  Filgo  v.  Penny,  2  Murph. 
(6  N.  Car.)  182;  Winston  First  Nat.  Bank  v. 
Taylor,  122  N.  Car.  569. 

Ohio.  —  Valley  R.  Co.  v.  Lake  Erie  Iron  Co., 
46  Ohio  St.  44;  Cincinnati  v.  Gas  Light,  etc., 
Co.,  53  Ohio  St.  278. 

Pennsylvania.  —  Beale  v.  Green,  16  Pa.  Co. 
Ct.  607;  Dilzer  v.  Beethoven  Bldg.  Assoc.,  15 
Phila.  (Pa.)  344,  39  Leg.  Int.  (Pa.)  383;  Irvine 
v.  Hanlin,  10  S.  &  R.  (Pa.)  219;  Ege  v.  Koontz, 
3  Pa.  St.  log.  Compare  Com.  v.  Lancaster 
County  Live  Stock,  etc.,  Ins.  Co.,  6  Pa.  Dist. 
371. 

Tennessee.  —  Dickins  v.  Jones,  6  Yerg. 
(Tenn.)  483,  27  Am.  Dec.  488;  Hubbard  v, 
Martin,  8  Yerg.  (Tenn.)  498. 

Texas.  —  Galveston  County  v.  Gorham,  49 
Tex.  279;  Gilliam  v.  Alford,  69  Tex.  267; 
Houston  v.  Feeser,  76  Tex.  365.  Compare 
Marshall  v.  Snediker,  25  Tex.  460,  78  Am.  Dec. 
534. 

Virginia.  —  Lee  v.  Stuart,  2  Leigh  (Va.)  76, 
21  Am.  Dec.  599;  Richmond  v.  Judah,  5  Leigh 
(Va.)  305. 

West  Virginia.  —  West  Virginia  Transp.  Co. 
it.  Sweetzer,  25  W.  Va.  434;  Haigh  11.  U.  S. 
Building,  etc.,  Assoc.,  19  W.  Va.  810,  Beard 
v.  Beard,  25  W.  Va.  486,  52  Am.  Rep.  219; 
Shriver  v.  Garrison,  30  W.  Va.  456. 

Wisconsin.  —  Birkhauser  v.  Schmitt,  45  Wis. 
316,  30  Am.  Rep.  740;  Babcock  v.  Fond  du 
Lac,  58  Wis.  230;  Gage  v.  Allen,  89  Wis.  98. 

See  also  Arnold  v.  Georgia  R.,  etc.,  Co.,  50 


Ga.  304.  Compare  Culbreath  v.  Culbreath,  7 
Ga.  64,  50  Am.  Dec.  375;  Brown  v.  Sawyer,  I 
Aik.  (Vt.)  130. 

And  see  the  title  Implied  or  Quasi  Con- 
tracts, vol.  15,  p.  1102. 

Tort  of  Minon — Where  a  minor  sets  fire  to 
and  burns  property  of  another,  and  the  father, 
in  ignorance  of  the  fact  that  he  is  not  legally 
liable  therefor,  pays  the  loss,  he  cannot  re- 
cover back  the  amount  paid.  Needles  v. 
Burk,  81  Mo.  569,  51  Am.  Rep.  251. 

Mistake  as  to  Statute  Law.  —  Campbell  v. 
Clark,  44  Mo.  App.  249. 

Payments  under  Wrong  Construction  of  Con- 
tract.—  Cincinnati  v.  Gas  Light,  etc..  Co.,  53 
Ohio  St.  278. 

Mistake  as  to  Legal  Effect  of  Clause  for  Interest. 
—  Where  the  maker  of  a  note  pays  interest  at 
more  than  the  legal  rate  after  maturity,  under 
a  mistake  as  to  the  legal  effect  of  a  phrase 
used  in  the  note,  he  cannot  recover  it  back. 
Rector  v.  Collins,  46  Ark.  167,  55  Am.  Rep. 
571. 

Taxes.  —  See  the  titles  Revenue  Laws; 
Special  or  Local  Assessments  ;  Taxation. 

1.  Public  Moneys.  —  McElrath's  Case,  12  Ct. 
CI.  201  (payment  by  United  States  officer); 
Ellis  v.  Board  of  State  Auditors,  107  Mich.  528 
(payment  by  state  officers);  Franklin  County 
it.  Dun,  4  Ohio  Dec.  260.  See  also  Morrow  v. 
Surber,  97  Mo.  155, 

This  Rule  Has  Also  Been  Placed  on  the  Ground 
that  the  public  officers  are  in  the  position 
of  agents,  and  in  acting  beyond  the  scope  of 
their  authority  do  not  bind  their  principal;  the 
mistake  is  the  mistake  of  the  agent  and  not  of 
the  principal.  Ellis  v.  Board  of  State  Auditors, 
107  Mich.  528. 

2.  Badeau  v.  U.  S.,  130  U.  S.  439;  Hartson 
v.  U.  S.,  21  Ct.  CI.  451;  Snelson  v.  State,  16 
Ind.  29;  Livermore  v.  Peru,  55  Me.  469;  Schell 
City  v.  L.  M.  Rumsey  Mfg.  Co.,  39  Mo.  App. 
264;  Peterborough  v.  Lancaster,  14  N.  H.  382; 
Onondaga  County  v.  Briggs,  2  Den.  (N.  Y.)  26; 
Flynn  v.  Hurd,  118  N.  Y.  19;  Cincinnati  v.  Gas 
Light,  etc.,  Co.,  53  Ohio  St.  278. 

3.  Wayne    County   v.    Randall,   43  Mich. 


v.  U.  S.,  130  U.  S.  439;  Schell 
Rumsey  Mfg.  Co.,  39  Mo.  App. 


137- 

4.  Badeau 
City  v.  L.  M. 
264. 

5.  Painter  v.  Polk  County,  81  Iowa  242,  25 
Am.  St.  Rep.  489;  Wayne  County  v.  Randall, 
43  Mich.  137;  Onondaga  County  v.  Briggs,  2 
Den.  (N.  Y.)  26. 
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made  in  case  of  payments  to  officers  of  the  court,  such  as  receivers  1  or  trus- 
tees in  bankruptcy.2 

Payment  to  Agent.  —  If  money  is  paid  to  an  agent  under  a  mistake  of  law, 
and  is  paid  over  by  the  agent  to  his  principal  without  notice  of  any  claim  on 
the  part  of  the  payor  therefor,  he  cannot,  of  course,  be  held  liable  to  the 
payor,  but  the  payor's  remedy,  if  any,  is  against  the  principal.3 

b.  Mistake  of  Mixed  Law  and  Fact.  —  Where  the  mistake  of  law  is 
intermixed  with  a  mistake  of  fact,  the  courts,  because  of  the  hardship  of  the 
general  rule  with  regard  to  mistakes  of  law,  make  the  mistake  of  fact  a  ground 
for  relief.4 

c.  Foreign  Law.  —  Ignorance  of  the  law  of  a  foreign  government  or  of 
the  law  of  another  state  is  ignorance  of  fact,  and  not  of  law,  and  constitutes 
ground  for  the  recovery  of  money  paid  thereunder.5 

d.  Distinction  Between  Mistake  and  Ignorance  of  Law.  —  In  an 
early  Georgia  case  it  was  held  that  though  a  payment  made  in  ignorance  of 
the  law  could  not  be  recovered,  a  payment  made  under  a  clear  mistake  of  the 
law  could  be  recovered.6  Later  cases,  while  not  overruling  this  decision  as 
to  a  mistake  of  law,  have  held  that  payments  in  ignorance  of  the  law  are  not 
recoverable.7 

e.  FRAUD.  —  If  the  mistake  of  law  was  caused  by  the  active  representa- 
tions of  the  person  receiving  the  money,  thereby  bringing  in  an  element  of 
deceit  or  fraud,  the  money  may  be  recovered.8 

/.  Application  of  Payment  to  Other  Indebtedness.  —  When  a 
payment  is  made  upon  a  construction  contract  as  the  work  progresses,  and 
part  is  received  by  the  payee  on  a  claim  upon  which,  under  the  contract,  he 
was  entitled  to  no  payment,  this  is  not  to  be  considered  a  payment  under  a 
mistake  of  law,  but  the  money  so  received  is  to  be  applied  on  whatever  was 
rightly  due  to  the  payee.9 

g.  Deposits  as  Security  under  Mistake  of  Law.  —  The  principle 
that  monev  paid  with  full  knowledge  of  the  facts,  but  under  a  mistake  as  to 
the  law,  cannot  be  recovered  back,  has  no  application  to  a  deposit  of  money 
as  security,  the  title  to  which  is  not  intended  to  pass.10 

h.  Statutory  Provisions  for  Recovery  of  Payment.  —  In  Cali- 
fornia it  is  provided  by  statute  that  money  paid  under  a  mutual  mistake  of 
law  may  be  recovered  back;11  and  there  can  be  no  question  as  to  the  right 
of  the  legislature  to  change  the  common-law  rule  and  authorize  the  recovery  of 
payments  made  under  a  mistake  of  law.12 

1.  Payments  to  Receivers.  —  Gillig  v.  Grant,  ing  association  of  New  York  state,  which 
23  N.  Y.  App.  Div.  596.  See  also  Com.  v.  draft  is  void  by  a  statute  of  the  latter  state, 
Lancaster  County  Live-Stock,  etc.,  Ins.  Co.,  not  known  to  the  officers  of  such  corporation, 
6  Pa.  Dist.  371.  it  may  recover  as  for  money  paid  under  a 

2.  Trustees  in  Bankruptcy.  —  Exp.  Simmonds,  mistake  of  fact.  Chillicothe  Bank  v.  Dodge, 
16  Q.  B.  D.  308;  Ex  p.  James,  L.  R.  9  Ch.  609.  8  Barb.  (N.  V.)  233. 

See  also  In  re  Brown,  32  Ch.  D.  597.  6.  Culbreath  v.  Culbreath,  7  Ga.  64,  50  Am. 

Where  the  trustee  in  bankruptcy  has  dis-  Dec.  375. 

tributed  among  creditors  the  money  so  paid,  7.  Arnold  v.  Georgia  R.,  etc.,  Co.,  50  Ga. 

repayment  from  moneys  subsequently  coming  304;  White  v.  Rowland.  67  Ga.  557. 

to  his  hands  for  distribution  will  be  ordered.  8.  Fraud  Causing  Mistake. —  Jones  v.  Waikins, 

Ex  p.  Sitrmonds,  16  Q.  B.  D.  308.  1  Siew.  (Ala  )  98;  Burrowes  v.  Peck,  19  N.  Y. 

3.  Payment  to  Agents.  —  Elliott  v.  Swart-  Wkiy.  Dig.  15.  See  also  Westerlo  v.  De  Witt, 
wout,  10  Pet.  (U.  S.)  147.  36  N.  Y.  340,  93  Am.  Dec.  517.    And  see  gen- 

4.  Hemphill  v.  Moody,  64  Ala.  468.  erally  the  title  Fraud  and  Deceit,  vol.  14. 

5.  Foreign    Law.  —  Norton    v.    Marden,    15  p.  12. 

Me.  45,  32  Am.  Dec.  132;  Haven  v.  Foster,  9  Payment  Procured  by  Lawyer  from  Layman.— 

Pick.  (Mass.)  112,  19  Am.  Dec.  353:  Chillicothe  Kinney  v.  Dodge,  101  Ind.  573. 

Bank  v.  Dodge,  8  Barb  (N.  Y.)  233;  Vinal  7/.  9.  Chicago  f.  Weir,  165  111.  582,  affirming  67 

Continental  Constr.,  etc,  Co.,  53  Hun  (N.  Y.)  111.  App.  247. 

247;  ./Etna  Ins.  Co.  v.  New  York,  7  N.  Y.  App.  10.  Morgan  Park  <■.  Gahan,  35  111.  App.  646. 

Div.  145.  11.  Statutory  Provisions.  —  Civ.  Code  Cal. 

Where  a  corporation  of  another  state  has  £  1578;  Gregory  v.  Clabrough,  129  Cal.  475. 

advanced  money  there  upon  a  draft  of  a  bank-  12.  Bsnson  ?■.  Christian,  129  Ind.  535. 
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i.  Necessity  for,  Demand  Before  Action.  —  Even  if  a  payment 
under  a  mistake  of  law  is  recoverable,  a  demand  for  its  return  is  a  pre- 
requisite to  the  maintenance  of  an  action  therefor  in  the  absence  of  bad  faith 
on  the  part  of  the  payee.1 

5.  Payments  upon  Consideration  Which  Has  Failed.  —  It  is  a  recognized 
general  rule  that  money  paid  upon  a  consideration  which  subsequently  fails 
may  be  recovered  back.2    Thus,  where  money  is  paid  by  one  party  in  con- 


1.  Demand.  —  Ford  v.   Brownell,   13  Minn. 
184. 

2.  Failure  of  Consideration  —  England.  —  De 
Bernales  v.  Fuller,  14  East  590,  note  c. 

United  States. — Curranee  v.  McQueen,  2 
Paine  (U.  S.)  109;  Boston  Bank  Cases,  10  Ct. 
CI.  519;  U.  S.  v.  Barlow,  132  U.  S.  271; 
Winters  v.  Armstrong,  37  Fed.  Rep.  508. 

Alabama.  —  Pharr  v.  Bachelor,  3  Ala.  237; 
Harper  v.  Claxton,  62  Ala.  46. 

Arkansas.  —  Murray  v.  Clay,  9  Ark.  39,  47 
Am.  Dec.  731;  Glasscock  v.  Rosengrant,  55 
Ark  376. 

California.  —  Reina  r.  Cross,  6  Cal.  29; 
Allen  v.  Citizens'  Steam  Nav.  Co.,  22  Cal.  28; 
S.  C.  V.  Peat  Fuel  Co.  v.  Tuck,  53  Cal,  304; 
Rose  v.  Foord,  96  Cal.  152;  Redington  v. 
Woods,  45  Cal.  429;  Sutro  v.  Rhodes,  92  Cal. 
125;  Hayes  v.  Los  Angeles  County,  99  Cal. 
74- 

Connecticut.  —  Pettibone  v.  Roberls,  2  Root 
(Conn.)  258;  Dean  v.  Mason,  4  Conn.  42S,  10 
Am.  Dec.  162. 

Illinois.  —  Critzer  v.  McConnel,  15  111.  172; 
Steele  v.  Hobbs,  16  111.  59;  Parker  v.  Fisher, 
39  111.  164;  Demesmey  v.  Gravelin,  56  III.  93; 
Tyler  v.  Bailey,  71  111.  34. 

Indiana.  —  Bales  v.  Weddle,  14  Ind.  349; 
Metropolitan  L.  Ins.  Co.  v.  Bowser,  20  Ind. 
App.  557- 

Kansas.  —  Mabry  v.  Harp,  53  Kan.  398. 

Kentucky.  —  Woodward  v.  Fels,  1  Bush  (Ky.) 
162;  Robinson  v.  Bright,  3  Met.  (Ky.)  30; 
Gray  v.  Gray,  2  J.  J  Marsh.  (Ky.)  23. 

louisiana.  —  Mouton  v.  Noble,  I  La.  Ann. 
192. 

Maine.  —  Judkins  v.  Earl,  7  Me.  9. 

Maryland.  — Cloherty  v.  Creek,  3  Har.  &  J. 
(Md.)  428;  Johnson  v.  Evans,  8  Gill  (Md.)  155, 
50  Am.  Dec.  669. 

Massachusetts.  —  Woodward  v.  Cowing,  13 
Mass.  216;  Sirong  v.  Bliss,  6  Met.  (Mass.)  393; 
Earle  v.  Bickford.  6  Allen  (Mass.)  54g,  83  Am. 
Dec.  651;  Murray  v.  McHugh,  9  Cush.  (Mass  ) 
158;  Earle  v.  DeWitt,  6  Allen  (Mass.)  520; 
Griggs  v.  Morgan,  9  Allen  (Mass.)  37;  Hotch- 
kiss  v.  Judd,  12  Allen  (Mass.)  447;  Young  v.  . 
Adams,  6  Mass.  182;  Brewster  v.  Burnett,  125 
Mass.  68,  28  Am.  Rep.  203;  Spring  v.  Coffin, 
10  Mass.  34;  Welch  v.  Goodwin,  123  Mass.  71, 
25  Am.  Rep.  24;  Carpenter  v.  Northborough 
Nat.  Bank,  123  Mass.  66. 

Michigan.  —  Catlin  v.  Birchard,  13  Mich. 
110;  Campau  v.  Shaw,  15  Mich.  226,  Friend 
v.  Dunks,  37  Mich.  25;  Child  Pierce,  37 
Mich.  155;  Detroit,  etc.,  R.  Co.  v.  McKenzie, 
43  Mich.  609,  Davis  v.  Strobridge,  44  Mich. 
157;  Wright  v.  Dickinson,  67  Mich.  580,  11  Am. 
St.  Rep.  602;  Murphy  :•.  McGraw,  74  Mich. 
3 rS ;  Fitzpatrick  v.  Hoffman,  104  Mich.  228. 

Minnesota.  — Taylor  v.  Read,  19  Minn.  372; 
Valentine  v.  St.  Paul.  34  Minn  446:  Godfrey 
v.  New  York  L.  Ins.  Co.,  70  Minn.  224. 
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Missouri.  —  Philipson  v.  Bates.  2  Mo.  116, 
22  Am.  Dec.  444;  Kerrigan  v.  Kelly,  17  Mo. 
275;  Sharp  v.  Carthage,  48  Mo.  App.  26; 
Fisher  v.  During,  53  Mo.  App.  548;  Vincent  v. 
Mortison,  58  Mo.  App.  497. 

Nebraska.  —  Rogers  v.  Walsh,  12  Neb.  28; 
Chamberlain  v.  Tecumseh,  43  Neb.  221. 

New  Hampshire.  —  King  v.  Hulchins,  28  N. 
H.  561;  Holden  v.  Curtis,  2  N.  H.  61;  Leach 
v.  Tilton,  40  N.  H.  475;  Lebanon  v.  Heath,  47 
N.  H.  353- 

New  York.  — Kinney  v.  Winter,  1  Edm.  Sel. 
Cas.  (N.  Y.)  109:  Howes  v.  Barker,  3  Johns. 
(N.  Y.)  506.  3  Am.  Dec.  526;  Gillet  v.  May- 
nard,  5  Johns  (N.  Y  )  85,  4  Am.  Dec.  329;  Put- 
nam v.  Westcott,  19  Johns.  (N.  Y.)  73;  Rice  r. 
Peet,  15  Johns.  (N.  V.)  503;  Briggs  v  Vander- 
bilt,  19  Barb.  (N,  Y.)  222;  Smith  v.  McCluskey, 
45  Barb.  (N.  Y.)  610;  Evans  v.  Wilcox,  39 
Barb.  (N.  Y.)  136;  Churchill  v  Stone,  58  Barb. 
(N.  Y.)  233;  Schwinger  v.  Hickok,  53  N.  Y. 
286;  Hoag  v.  Owen,  57  N  Y.  644,  affirming  to 
Barb.  (N.  Y.)  34;  Moody  v.  Smith,  70  N.  Y. 
598;  Corn  Exch.  Bank  v.  Nassau  Bank,  91  N. 
Y.  74,  43  Am.  Rep.  655;  Herrington  v  Robert- 
son, 7  Hun  (N.  Y.)  368,  71  N.  Y.  280;  Cutler  v. 
American  Exchange  Nat.  Bank,  53  N.  Y. 
Super.  Ct.  163,  affirming  113  N.  Y.  593,  Weaver 
v.  Bentley.  1  Cai.  (N.  Y.)  47. 

North  Carolina.  —  Page  v.  Einstein,  7  Jones 
L.  (52  N.  Car.)  147;  Bahnsen  v.  Clemmons,  79 
N.  Car.  556. 

Ohio.  —  Taft  v.  Wildman,  15  Ohio  123; 
French  v.  Millard,  2  Ohio  St.  44;  Middleport 
Woolen  Mills  Co.  v.  Titus,  35  Ohio  St.  253. 

Oregon.  —  Hoxter  v.  Poppleton,  9  Oregon 
481. 

Pennsylvania.  —  Hook  v.  Robison,  Add.  (Pa.) 
271;  Marshal  v.  Sprott,  Add.  (Pa.)  361. 

Rhode  Island.  — Hazard  v.  Franklin  Mut.  F. 
Ins  Co.,  7  R.  I.  429. 

South  Carolina.  —  Duncan  v.  Bell,  2  Nott  & 
M.  (S.  Car.)  153;  Lacoste  v.  Flciard,  1  Mill  (S. 
Car.)  467;  Wharton  v.  O'Hara,  2  Nott  &  M. 
(S.  Cat.)  65;  Randolph  v.  Planters',  etc., 
Bank,  7  Rich.  L.  (S.  Car.)  134. 

Tennessee.  —  Boyd  v.  Anderson,  1  Overt. 
(Tenn.)  438,  3  Am.  Dec.  762;  Henderson  v. 
Overton,  2  Yerg.  (Tenn.)  394,  24  Am.  Dec.  492; 
Pipkin  v.  James.  1  Humph.  (Tenn.)  325,  34 
Am'  Dec.  652;  Williams  v.  Hurt,  2  Humph. 
(Tenn.)  68;  Allen  v.  Anderson,  3  Humph. 
(Tenn  )  581,  39  Am.  Dec.  197;  Hurst  v.  Means, 
2  Swan  (Term.)  598;  Clarke  v.  Locke,  11 
Humph.  (Tenn.)  302;  Rosson  v.  Hancock,  3 
Sneed  (Tenn.)  436;  Conner  v.  Crunk,  2  Head 
(Tenn  ',1248;  Charlton  v.  Lay,  5  Humph.  (Tenn  ) 
496;  Mullins  v.  Jones,  1  Head  (Tenn.)  518; 
Buchanan  1.  Alwell  8  Humph.  (Tenn.)  516; 
McLean  v.  Houston.  2  Heisk.  (Tenn.)  44; 
Cardin  v.  Boyd,  11  Heisk.  (Tenn.)  176. 

Texas.  —  Merryfield  v.  Willson,  14  Tex.  224, 
65  Am.  Dec.  117. 
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templation  of  some  act  to  be  done  by  the  other,  and  the  thing  stipulated  is 
not  done,  the  money  may  be  recovered  back.1  For  example,  on  failure  of 
performance,  there  may  be  a  recovery  of  money  paid  for  services  to  be  ren- 
dered in  the  future  *  or  for  goods  to  be  delivered.3  Similarly,  payments 
upon  the  basis  of  an  executory  contract  which  is  void  ab  initio  may  be  recov- 
ered back.4  So  where  payments  have  been  made  upon  a  contract  which  is 
subsequently  rescinded  by  the  mutual  agreement  of  the  parties,  the  payments 
may  be  recovered  on  the  ground  of  a  failure  of  the  consideration,  though 
there  was  at  the  time  of  the  rescission  of  the  contract  no  stipulation  as  to 
their  recovery ;  5  and  the  same  is  true  where  the  contract  is  rescinded  by  the 
payor  because  of  its  violation  by  the  payee.6  Where  payments  are  made 
upon  a  contract  which,  by  reason  of  the  fault  of  the  payor,  is  not  carried  out 


Vermont.  —  Weeks  v.  Hunt,  13  Vt.  144; 
Barnes  v.  Baylies,  18  Vt..  430. 

Virginia.  —  Newberry  Land  Co.  v.  New- 
berry, 95  Va  119,  3  Va.  L.  Reg.  597. 

Wisconsin.  —  Paul  v.  Kenosha,  22  Wis.  266, 
94.  Am.  Dec  598;  Potter  v  Necedah  Lumber 
Co.  105  Wis.  25. 

Quitclaim.  —  Failure  of  Title  to  Real  Estate 
conveyed  in  good  faith  by  deed  without  war- 
ranty does  not  constitute  failure  of  considera- 
tion, and  in  the  absence  of  fraud,  the  purchase 
money  cannot  be  recovered.  Union  Pac.  R. 
Co.  v.  Barnes,  27  U.  S.  App.  421,  64  Fed.  Rep. 
80;  Emerson  v.  Washington  County,  9  Me.  88; 
Soper  v.  Stevens,  14  Me.  133;  Treat  v.  Orono, 
26  Me.  217;  Stewart  v.  Crosby,  50  Me.  130; 
Cartier  v.  Douville,  98  Mich.  22;  Thorkildsen 
v.  Carpenter,  120  Mich.  419;  Erkens  v.  Nicolin, 
39  Minn.  461;  Dorsey  v.  Jackman,  1  S.  &  R. 
(Pa.)  42,  7  Am.  Dec.  611;  Kerr  v.  Kitchen,  7 
Pa  St  486. 

As  to  What  Constitutes  a  Failure  of  Considera- 
tion Generally,  see  the  title  Consideration,  vol. 
6,  p.  781  it  seq. 

Where  the  Plaintiff  Has  Merely  Given  His  Own 
Negotiable  Note  for  a  consideraiion  that  has 
failed,  he  cannot  recover  of  the  payee  in  a  suit 
for  money  had  and  received.  Van  Ostrand  v. 
Reed,  1  Wend.  (N.  Y.)  424.  It  is  otherwise, 
however,  where  the  payee  of  the  note  has 
transferred  it.  Colville  v.  Besly,  2  Den.  (N. 
Y.)  139. 

1.  United  States.  —  Nash  v.  Towne,  5  Wall. 
(U.  S.)  689. 

Alabama.  —  Maddera  v.  Smith,  3  Stew.  (Ala.) 
119. 

California.  —  Reina  v.   Cross,    6   Cal.  29; 
Allen  v.  Citizens'  Steam  Nav.  Co.,  22  Cal.  28. 
Connecticut. — Lyon   v.    Annable,   4  Conn. 

350. 

Florida.  —  Bacon  v.  Green,  36  Fla.  325. 

Indiana.  —  Jewelt  p.  Lawrenceburgh,  etc., 
R.  Co.,  10  Ind.  539. 

Massachusetts.  —  Davis  v.  Marston,  5  Mass. 
199;  Carier  v.  Carter,  14  Pick.  (Mass.)  424; 
Eames  v.  Savage.  14  Mass.  425;  Brown  v. 
Harris,  2  Gray  (Mass.)  359. 

Missouri.  — Kerrigan  v.  Kelly,  17  Mo.  275. 

New  Hampshire.  —  Randlet  -■  Herren,  20  N. 
H.  102;  King  t.  Hutchins,  28  N.  H.  561. 

New  York.  —  Wheeler  v.  Board,  12  Johns. 
(N.  Y.)  363;  Bean  v.  Carleton,  58  Hun  (N.  Y.) 
611,  12  N.  Y.  Supp.  519.  affirmed  126  N.  Y. 
642;  Graves  v.  Wait,  r  Thomp.  &  C.  (N.  Y.) 
16  addenda,  affirmed  50  N.  Y.  156. 

2.  Failure  to  Render  Services.  —  U.  S.  v.  Bar- 
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low,  132  U.  S.  271;  Wheelock  v.  Wright,  4 
Slew.  &  P.  (Ala.)  163;  Farrell  v.  Burbank,  57 
Minn.  395;  Wheeler  v.  Board,  12  Johns.  (N. 
Y.)  363;  McCammon  v.  Peck,  6  Ohio  Cir.  Dec. 
504,  9  Ohio  Cir.  Ct.  589,  3  Ohio  Dec.  232;  27 
Chicago  Leg.  N.  425. 

3.  Failure  to  Deliver  Goods.  —  Arthur  v. 
Saunders,  9  Port.  (Ala.)  626;  Glasscock  v. 
Rosengrant,  55  Ark.  376;  Hickock  v.  Hoyt, 
33  Conn.  553;  Weatherly  v.  Higgins,  6  Ind. 
73;  Stinson  v.  Walker,  21  Me.  211 ;  Finn  v. 
Clark,  10  Allen  (Mass.)  479. 

4.  Void  Contract.  —  Gist  v.  Smith,  78  Ky.  367; 
Gwin  v.  Smurr,  101  Mo.  550. 

Payments  of  Premiums  on  an  insurance  policy 
which  was  void  ab  initio  have  been  held  to 
be  recoverable.  Metropolitan  L.  Ins.  Co.  v. 
Bowser,  20  Ind.  App.  557. 

5.  Rescission  of  Contract — United  Stales.  — 
Kelsey's  Case,  1  Ct.  CI.  374. 

Alabama.  —  White  v.  Wood,  15  Ala.  358; 
Pharr  z.  Bachelor,  3  Ala.  237;  Wheelock  v. 
Wright,  4  Stew.  &  P.  (Ala.)  163;  Harper  v. 
Claxton,  62  Ala.  46;  Lea  v.  Cassen,  61  Ala. 
312. 

Arkansas.  —  Glasscock  v.  Rosengrant,  55 
Ark.  376. 

Illinois. —  Wilson    v.    Van    Winkle,  7  111. 

684. 

Indiana.  —  Bales  v.   Weddle,  14  Ind.  349; 
Harris  v.  Bradlev,  9  Ind.  166. 
Maine.  —  Chapman  z>  Shaw,  5  Me.  59. 
New  Hampshire.  —  Stevens  x>.  Lyford,  7  N. 

H.  360. 

New  York. — Gillet  v.  Maynard,  5  Johns. 
(N.  Y.)  85,  4  Am.  Dec.  329. 

South  Carolina.  —  Neil  v.  Cheves,  1  Bailey 
L.  (S.  Car.)  537;  Martin  v.  Howil,  3  Brev.  (S. 
Car.)  547;  Huckson  v.  Avant.  2  Brev.  (S.  Car.) 
264. 

Tennessee.  —  Williams  v.  Hurt,  2  Humph. 
(Tenn.)  68. 

Assumpsit  for  the  recovery  of  money  paid 
on  a  written  contract  cannot  be  maintained  on 
the  ground  of  a  failure  of  consideraiion  bv  one 
who  made  the  contract  in  the  name  of  another, 
although  he  himself  paid  the  money  and  in- 
tended it  for  his  own  interest,  if  the  partv  in 
whose  name  he  made  it  has  neither  transferred 
nor  rescinded  such  contract.  Buck  v.  Carlisle, 
98  Ala.  580. 

6.  Bacon  v.  Green,  36  Fla.  325;  Duquette  v. 
Richar,  102  Mich.  483;  Zeglin  v.  Carver 
County,  72  Miss.  17;  Horton  v.  Howe,  13  Hun 
(N.  Y.)  57;  Wright  v.  Smith,  13  N.  Y.  App. 
Div.  536.    See  also  the  title  Rescission. 
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so  as  to  confer  upon  him  a  benefit,  he  is  not  entitled  to  have  the  money 
refunded.1 

Total  Worthlessness  of  Article  Purchased.  —  Where  a  purchaser  of  property  gets 
what  he  contemplated  when  he  made  the  purchase,  the  total  worthlessness  of 
the  article  sold  does  not  amount  to  a  failure  of  consideration  so  as  to  entitle 
the  purchaser  to  recover  the  money.2 

Failure  of  Title  to  Property  Purchased  at  Judicial  Sale  —  The  right  of  a  purchaser  at 
a  judicial  sale  to  recover  the  consideration  upon  a  failure  of  the  judgment 
debtor's  title  to  the  property  purchased  has  been  heretofore  treated.3 

Proof  of  Failure  of  Consideration.  —  The  burden  of  proving  failure  of  considera- 
tion, where  relied  on  as  a  ground  of  recovery  of  money  paid,  is  on  the  payor.4 

6.  Payments  on  Judgments  —  a.  In  General.  —  It  is  a  well-settled  general 
rule  that  where  a  judgment  has  been  recovered  before  a  competent  court,  the 
party  paying  it  cannot  recover  the  money  in  another  action  while  the  judg- 
ment remains  in  force.5    Where  an  indebtedness  has  been  once  paid,  and  in 


1.  Where  Payor  in  Default  —  Alabama.  — 
Abercrombie  v.  Skinner,  42  Ala.  633. 

Illinois.  —  Chemical  Nal.  Bank  v.  Woild's 
Columbian  Exposition,  170  111.  82,  affirming  67 
111.  App.  169. 

Maine.  —  Morton  v.  Chandler,  6  Me.  142; 
Alden  v.  Goddard,  73  Me.  345;  Grimes  v. 
Goud,  (Me.  1887)  4  N.  Eng.  Rep.  671,  10  Atl. 
Rep.  116. 

Massachusetts.  —  Sargent  v.  Adams,  3  Gray 
(Mass.)72,  63  Am.  Dec.  718;  Donahue  v.  Park- 
man,  161  Mass.  412,  42  Am.  St.  Rep.  415. 

Michigan.  —  Curry  v.  Tawas  Tp.,  81  Mich. 
355- 

Nebraska.  —  Lexington  Mill,  etc.,  Co.  r. 
Neuens,  42  Neb.  649;  Farmers  Mut.  Ins.  Co. 
v.  Home  F.  Ins.  Co.,  54  Neb.  740. 

New  York.  —  Haynes  v.  Hart,  42  Barb. 
(N.  Y.)  58;  Monroe  v.  Reynolds,  47  Barb.  (N. 
Y.)  574;  Ford  v.  Monroe,  (Supm.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  204;  Tyler  v.  New  York, 
(Supm.  C.  Gen.  T.)  7  N.  Y.  St.  Rep.  265. 

Ohio.  —  Ashbrook  v.  Hite,  9  Ohio  St.  357,  75 
Am.  Dec.  468. 

Wisconsin.  —  Hague  r.  Ashland,  91  Wis.  629. 

A  Judgment  Dehtor,  Having  Paid  Part  of  a  Debt, 
to  redeem  land  taken  from  him  by  extent,  but 
failing  to  pay  the  residue,  whereby  the  land 
is  lost,  cannot  recover  back  the  money  paid. 
Morton  v.  Chandler,  6  Me.  142. 

Where  a  Part  Payment  on  a  Verbal  Contract  for 
the  Sale  of  Land  is  made  by  the  vendee,  he  can- 
not himself  repudiate  the  contract  and  recover 
the  money  so  paid,  where  the  vendor  is  not  in 
default,  but  is  willing  to  convey  upon  the  pay- 
ment of  the  balance  of  the  purchase  money. 
Richards  v.  Allen,  17  Me.  296;  Plummer  v. 
Bucknam,  55  Me.  105;  Congdon  v.  Perrv,  13 
Gray  (Mass.)  3;  Bennett  v.  Phelps,  12  Minn. 
327;  Beaman  v.  Buck.  9  Smed.  &  M.  (Miss.) 
207;  Collier  Coates,  17  Barb.  (N.  Y.)  471; 
Marsh  v.  Wyckoff,  10  Bosw.  (N.  Y.)  202; 
Clancy  v.  Ctaine,  2  Dev.  Eq.  (17  N,  Car.)  363. 
See  further  the  titles  Statute  of  Frauds; 
Vendor  and  Purchaser.  See  also  Keystone 
Iron  Co.  v.  Logan,  55  Minn.  537.  Compare 
Reynolds  v.  Harris,  9  Cal.  338. 

If,  however,  the  vendor  refuses  to  convey  in 
pursuance  of  the  verbal  contract,  the  vendee 
may  recover  the  money  paid.  Jellison  v.  Jor- 
dan. 68  Me.  373;  Nugent  v.  Teachout,  67 
Mich.  571:  Pressnell  v.  Lundin,  44  Minn.  551; 
Durham  Consol.  Land,  etc.,  Co.  v.  Guthrie, 


116  N.  Car.  381;  Buck  v.  Waddle,  1  Ohio  357; 
Moore  v.  Powell,  6  Tex.  Civ.  App.  43. 

2.  Total  Worthlessness  of  Article  Sold.  — 
Fortune  v.  Lingham,  2  Campb.  416;  Christy 
•o.  Sullivah,  50  Cal.  337,  19  Am.  Rep.  655; 
Frazier  v.  Harvey,  34  Conn.  469;  Schwarzen- 
bach  v.  Odorless  Excavating  Apparatus  Co., 
65  Md.  34,  57  Am.  Rep.  301 ;  Coil  v,  Pittsburgh 
Female  College,  40  Pa.  St.  439;  Mason  v. 
Chappell,  15  Gratt.  (Va.)  572;  Birkhauscr  v. 
Schmitt,  45  Wis.  316,  30  Am.  Rep.  740.  Com- 
pare  Stone  v.  Frost,  6j  N.  Y.  614,  affirming  6 
Lans.  (N.  Y.)  440. 

3.  See  the  title  Judicial  Sales,  vol.  17,  p. 
10 10  et  sea. 

4.  Kohler  v.  Wells,  26  Cal.  606. 

5.  Payment  of  Judgments  Not  Recoverable  — 
England. —  Hamlet  v.  Richardson,  2  Moo.  & 
S.  811;  Cadaval  z.  Collins,  4  Ad.  &  El.  867,  31 
E.  C.  L.  210;  De  Medina  v.  Grove,  10  Q.  B. 
152,  59  E.  C.  L.  152.  Compare  Moses  v.  Mac- 
ferlan,  2  Burr.  1005. 

United  States.  —  Moffilt  v.  Garr,  I  Black  (U. 
S.)  273. 

Alabama.  —  Broughton  v  Mcintosh,  1  Ala. 
103;  Alabama  University  z>  Keller,  1  Ala.  406; 
Jones  v.  Watkins,  1  Stew.  (Ala.)  81.  Compare 
Paulling  v.  Walson,  26  Ala.  205. 

California.  —  Kohler  v.  Wells,  26  Cal. 
606. 

Connecticut.  —  Brunson  v.  Bacon,  1  Root 
(Conn.)  210;  Carter  v.  First  Ecclesiastical  Soc, 
3  Conn.  461;  Peck  v.  Woodbridge,  3  Day 
(Conn.)'36. 

Indiana.  —  Ambs  v.  Towle,  1  Ind.  App.  426. 
Kentucky.  —  Williams   v.    Shelbouine,  102 
Ky.  579- 

Louisiana.  —  First  Presb.  Church  v.  New 
Orleans,  30  La.  Ann.  259,  31  Am.  Rep.  224. 

Maine.  —  Morton  v.  Chandler,  7  Me.  45; 
Footman  v.  Stetson,  32  Me.  17,  52  Am.  Dec. 
634;  Bragdon  v.  Somerby,  55  Me.  92. 

Maryland.  —  Gordon  v.  Baltimore,  5  Gill 
(Md.)  231. 

Massachusetts.  ■ —  Loring  v.  Mansfield,  17 
Mass.  394;  Homer  v.  Fish,  1  Pick.  (Mass.)  439; 
Wilbur  v.  Sproat,  2  Gray  (Mass.)43i;  Stephens 
v.  Howe,  127  Mass.  164;  Rand  v.  Smallid^e. 
130  Mass.  337;  People's  Sav.  Bank  v.  Heath, 
175  Mass.  131,  78  Am.  St.  Rep.  48  I.  Co  »t pare 
Lazell  v.  Miller,  15  Mass.  207. 

Missouri.  —  Busche  v.  McElroy.  12  Mo.  App. 
598.    See  also  EofT  -.\  Clay,  9  Mo.  App.  176. 
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a  subsequent  action  thereon  the  debtor  fails  in  his  defense  of  payment,  he 
cannot  recover  back  the  amount  paid  by  him.1  So,  where  a  part  payment  has 
been  made  upon  an  indebtedness,  and  in  a  subsequent  action  thereon  the  part 
payment  is  noc  credited,  no  effort  or  an  ineffectual  effort  being  made  on  the 
trial  to  obtain  credit  for  the  amount,  and  judgment  is  rendered  for  the  full 
amount  of  the  original  indebtedness,  the  part  payment  cannot  be  recovered 
back.2 

Voidable  Execution.  —  The  fact  that  the  execution  through  which  payment  is 
coerced  is  irregular,  but  not  void,  will  not  authorize  a  recovery  of  the  money 
paid.:< 

Judgment  Procured  by  Fraud.  —  The  fact  that  the  judgment  is  procured  by  fraud 
does  not,  so  long  as  the  judgment  remains  of  record  and  unreversed,  entitle 
the  judgment  debtor  to  recover  money  paid  thereon.4 

Where  a  Judgment  Is  Irregularly  Entered  and  money  is  collected  on  an  execution 
thereon  and  paid  to  the  judgment  plaintiff,  it  may  be  recovered  back.5 


Nebraska.  —  McBride  v.  Lathrop,  24  Neb.  93, 
Gerecke  v.  Campbell,  24  Ne'o.  306. 

New  Ham  pi  hire.  —  Tilton  v.  Gordon,  I  N. 
H.  33;  Holden  v.  Curtis,  2  N.  H.  6.1. 

New  York.  —  People  v.  Phoenix  Bank,  4 
Bosw.  (N.  Y.)  363;  Cobb  v.  Curtiss,  8  Johns. 
(N.  Y.)  470;  White  v.  Ward,  9  Johns.  (N.  Y.) 
232;  Platner  v.  Best,  11  Johns.  (N.  Y.)  530; 
Converse  v.  Sickles,  74  Hun  (NT.  Y.)  429;  Wood 
v.  Amory,  105  N.  Y.  278.  Compare  Brown  v. 
Wi'.liams,  4  Wend.  (N.  Y.)  360. 

Ohio.  — Job  v.  Collier,  11  Ohio  422. 

Pennsylvania.  —  Walton  v.  Robb,  1  Ashm. 
(Pa.)  43;  Messier  v.  Amery,  1  Yeates  (Pa.)  533, 

Am.  Dec.  316;  Rapalje  v.  Emory,  2  Dall. 
(Pa.)  51;  Herring  v.  Adams,  5  W.  &  S.  (Pa.) 
459;  Corbet  v.  Evans,  25  Pa.  St.  310;  Federal 
Ins.  Co.  Robinson,  82  Pa.  St.  357;  Travel- 
lers' Ins.  Co.  v.  Heath,  95  Pa.  St.  333;  Ogle  v. 
Baker,  137  Pa.  St.'  378,  21  Am.  St.  Rep.  886. 
Compare  Wright  v.  Towers,  1  Browne  (Pa.)  i, 
appendix. 

South  Carolina. — James  v.  Cavit,  2  Brev. 
(S.  Car.)  174. 

Tennessee.  —  Kirklan  v.  Brown,  4  Humph. 
(Tenn.)  174,  40  Am.  Dec.  635. 

Virginia.  —  Legrand  v.  Francisco,  3  Munf. 
(Va.)  83. 

West  Virginia.  —  Beard  v.  Beard,  25  W.  Va. 
486,  52  Am.  Rep.  219. 

Compare  Clay  v.  Clay,  13  Tex.  195. 

The  Fact  that  a  Judgment  Is  Confessed  under  a 
Mistake  of  Fact  does  not  entitle  the  judgment 
debtor  to  recover  a  payment  made  thereon, 
while  the  judgment  remains  unreserved. 
People's  Sav.  Bank  v.  Heath,  175  Mass.  131, 
78  Am.  St.  Rep.  481. 

Taxation  of  Illegal  Costs.  —  Onondaga  County 
v.  Brings,  2  Den.  (N.  Y.)  26. 

Illegal  Interest  Included  in  Judgment.  —  Foot- 
man v.  Stetson,  32  Me.  17,  52  Am.  Dec.  634. 

Fines.  —  Bragdon      Somerby,  55  Me.  92. 

1.  Prior  Payment  of  Claim  in  Judgment.  — 
Marriott  z..  Hampton,  7  T.  R.  265;  Wilson  v. 
Cameron,  3  N.  Bruns.  542;  Kirklan  v.  Broivn, 
4  Humph.  (Tenn.)  174,  40  Am.  Dec.  635.  See 
also  Philips  s.  Hunter,  2  H.  Bl.  410. 

2.  Part  Payments  —  England.  —  Huffer  v. 
Allen,  12  |ur.  N.  S.  930. 

Alabama.  —  Broughton  z>.  Mcintosh,  1  Ala. 
103;  De  Sylva  v.  Henry,  3  Port.  (Ala.)  132; 
Mitchell  v.  Sanford,  11  Ala.  695;    Bobe  v. 


Stickney,  36  Ala.  482;  Turlington  z\  Slaughter, 
54  Ala.  195. 

Connecticut.  —  Fitch  v.  Coit,  I  Root  (Conn.) 
266. 

Maine.  —  Weeks  v.  Thomas.  21  Me.  465; 
Hagar  v.  Spiinger,  60  Me.  436. 

Massachusetts.  —  Fuller  v.  Shaituck,  13  Gray 
(Mass.)  70,  74  Am.  Dec.  622;  Loring  v.  Mans- 
field, 17  Mass.  394;  Jordan  v.  Phelps.  3  Cush. 
(Mass.)  545,  50  Am.  Dec.  747;  Stephens  v. 
Howe,  127  Mass.  i6j  Compare  Kowe  v.  Smith, 
16  Mass.  306;  Fowler  v.  Shearer,  7  Mass. 
18. 

New  Hampshi re.  —  Tilton  v.  Gordon,  I  N. 
H.  33- 

New  York.  —  Walker  v.  Ames,  2  Cow.  (N. 
Y.)  428;  Egleston  v.  Knickerbacker,  6  Barb. 
(N.  Y.)  458;  Binck  v.  Wood,  43  Barb.  (N.  Y.) 
315.  See  also  Loomis  v.  Pulver,  9  Johns.  (N. 
Y.)  244.  Compare  Smith  v.  Weeks,  26  Barb. 
(N.  Y.)  463. 

Vermont.  —  Corey  v.  Gale,  13  Vt.  639. 
See  also  George  v.  Strange,  10  Gratt.  (Va.) 
499. 

3.  Voidable  Execution.  —  Bobb  z\  Dillon,  20 

Mo.  App.  309;  Gerecke  i'.  Campbell.  24  Neb. 
306;  Roth  v.  Schloss,  6  Barb.  (N.  Y.j  308. 

Dormant  Judgment.  —  Money  paid  in  the  dis- 
charge of  an  execution  issued  on  a  dormant 
judgment  of  a  justice  of  the  peace  which  is 
voidable,  but  not  void,  cannot  be  recovered 
back.    Gerecke  v.  Campbell,  24  Neb.  306. 

4.  Judgment  Procured  by  Fraud.  —  Ogle  v. 
Baker,  137  Pa.  St.  378,  21  Am.  St.  Rep.  886. 
See  also  Dunlap  Glidden,  31  Me.  435,  52 
Am.  Dec.  625. 

Judgment  Entered  on  Forged  Warrant  of  Attor- 
ney.—  Ogle  v.  Baker.  137  Pa.  St.  378,  21  Am. 
St.  Rep.  886. 

But  in  Kentucky  it  seems  that  where  a  judg- 
ment has  been  procured  by  fraud  and  pay- 
ment thereof  has  been  coerced  from  the  judg- 
ment debtor  by  execution,  he  amount  may  be 
recovered  in  equity  without  the  necessity  of 
first  vacating  or  setting  aside  such  judgment. 
Ellis  v.  Kelly.  8  Bush  (Ky.)  621 ;  West  *. 
Kerby.  4  J.  J.  Marsh.  (Ky.)  56. 

5.  Thus,  where  a  judgment  is  impioperly 
entered  pending  a  motion  for  a  new  trial, 
money  collected  by  an  execution  thereon  may 
be  recovered  in  assumpsit.  Judson  v.  Eslava, 
Minor  (Ala.)  71,  12  Am.  Dec.  32. 

634  Volume  XXII. 


Recovery  of  Payments. 


PA  YMENT. 


Payments  on  Judgment!). 


Where  a  Payment  Is  Made  upon  a  Void  Judgment,  with  a  full  knowledge  of  all  the 
facts  and  circumstances  of  the  case,  and  not  in  pursuance  of  an  execution  or 
precept  by  which  the  judgment  can  be  enforced,  the  payment  is  to  be 
deemed  voluntary  and  cannot  be  recovered  back.1  Where,  however,  an 
execution  is  issued  on  a  void  judgment  and  is  levied  on  the  property  of  the 
defendant,  money  paid  in  satisfaction  of  the  judgment  in  order  to  save  the 
property  ma)'  be  recovered  back.2 

Prior  Satisfaction  of  Judgment.  —  Where  an  execution  is  issued  on  a  judgment 
which  has  already  been  satisfied  or  discharged,  money  paid  thereon  may  be 
recovered  back,3  and  where  part  payments  are  made  upon  a  judgment,  and, 
without  giving  credit  therefor,  the  judgment  creditor  makes  by  execution  the 
full  amount  of  the  judgment,  the  part  payments  may  be  recovered.'* 

b.  Effect  of  Reversal  of  Judgment  —  (i)  In  General.  —  Many  cases 
have  decided  that  where  money  has  been  paid  on  a  judgment  or  decree  which 
is  afterwards  reversed,  the  money  so  paid  may  be  recovered.5    Money  paid 


1.  Void  Judgments.  —  Elston  v.  Chicago,  40 
111.  514,  89  Am.  Dec.  361. 

2.  Keehn  v.  McGillicuddy,  19  Ind.  App.  427; 
Gordon  v.  Baltimore,  5  Gill  (Md.)  231.  And  see 
supra,  this  section,  Compulsory  Payments  — 
Duress  o  f  Personalty . 

3.  Prior  Satisfaction  of  Judgment.  —  Ewing  v. 
Peck,  26  Ala.  413;  Wisner  v.  Bulkiey,  15 
Wend.  (N.  Y.)  321 ;  More  v.  Trumpbour,  5  Cow. 
(N.  Y.)  488;  Wallace  v.  Clingen,  9  Pa.  St.  49; 
Cocke  v.  Porter,  2  Humph.  (Tenn.)  15.  See 
also  Shell  v.  Huddleston,  2  Overt.  (Tenn.)  39. 

Judgment  Discharged  hy  Bankruptcy.  —  Ewing 
v.  Peck,  26  Ala.  413. 

Discharge  of  Principal  Judgment  Dehtor.  — 
Where  the  defendant  had,  as  plaintiff  in  a  pre- 
vious action,  recovered  judgment  against  a 
principal  and  surety,  and  having  discharged 
the  principal  without  the  knowledge  of  Ihe 
surety,  the  latter,  to  avoid  levy  and  sale,  paid 
the  amount  of  the  judgment,  it  was  held  that 
the  surety  could  recover  back  from  the  defend- 
ant the  sum  so  paid.  Hirsh  v.  Munger,  3 
Thomp.  &  C.  (N.  Y.)  290. 

4.  Catterlin  v.  Somerville,  22  Ind.  482;  Hale 
v.  Passmore,  4  Dana  (Ky.)  70;  Anderson  v. 
Gage,  Dudley  L.  (S.  Car.)  319.  See  also  Willis 
v.  Wilbur.  Riley  L.  (S.  Car.)  243. 

5.  Reversal  of  Judgments — United  States. — 
U.  S.  Bank  v.  Washington  Bank,  6  Pet.  (U.  S.) 
8;  Northwestern  Fuel  Co.  v.  Brock,  139  U.  S. 
216;  Penhallow  v.  Doane,  3  Dall.  (U.  S.)  54; 
Washington  Bank  v.  Neale,  4  Cranch  (C.  C.) 
627;  Crane  v.  Runey,  26  Fed.  Rep.  15. 

Alabama.  —  Dupuy  v.  Roebuck,  7  Ala.  484 
Stewart  v.  Conner,  9  Ala.  803;  Williams  v 
Simmons,  22  Ala.  425;  Cahaba  v.  Burnett,  34 
Ala.  400;  Paulling  v.  Watson,  26  Ala.  205 
Ewing  v.  Peck,  26  Ala.  414;  Simmons  v.  Price 
18  Ala.  405;  Knox  v.  Abercrombie,  11  Ala 
997;  Duncan  v.  Ware,  5  Stew.  &  P.  (Ala.)  119 
24  Am.  Dec.  772;  Crocker  v.  Clements,  23  Ala 
296;  Ex  p.  Walter,  89  Ala.  237,  18  Am.  St.  Rep 
103. 

Arkansas.  —  Ringgold  v.  Randolph,  13  Ark 
328. 

California.  —  Raun  v.  Reynolds,  18  Cal.  275 

Connecticut.  —  Hosmer  v.  Barret,  2  Root 
(Conn.)  156;  Lewis  z.  Hull,  39  Conn.  116. 

Georgia.  —  McDonald  v.  Napier,  14  Ga.  89. 

Illinois.  —  Mcjilton  v.  Love,  13  111.  486,  54 
Am.  Dec.  449;  Field  v.  Anderson,  103  III.  403. 


Indiana.  —  Glover  v.  Foote,  7  Blackf.  (Ind.) 
293;  Martin  v  Woodruff,  2  Ind.  237;  Smith  i>. 
Zent,  83  Ind.  86,  43  Am.  Rep.  61;  Metzner  v. 
Bauer,  98  Ind.  425. 

Kentucky.  —  Gregory  v.  Litsey,  9  B.  Mon. 
(Ky.)  43,  48  Am.  Dec.  415;  Morgan  v.  Hart,  9 
B.  Mon.  (Ky.)  79;  Ware  v.  McCormack,  96  Ky. 
139- 

Maine. —  Dennett  v.  Nevers,  7  Me.  399. 
Maryland.  —  Green   v.   Stone,  I   Har.  &  J. 
(Md.)  405. 

Massachusetts.  —  Stevens  v.  Fitch,  11  Met. 
(Mass.)  248;  Lazell  v.  Miller,  15  Mass.  207. 

Michigan.  —  Kalmbach  v.  Foote,  79  Mich. 
236. 

Missouri.  — Jones  v.  Hart,  60  Mo.  362. 

New  York.  —  Haebler  v.  Myers,  132  N.  Y. 
363,  28  Am.  St.  Rep.  589;  Maghee  v.  Kellogg. 
24  Wend.  (N.  Y.)  32;  Garr  v,  Martin,  20  N.  Y. 
306;  Scholey  v.  Halsey,  72  N.  Y.  578;  Lawyers' 
Surety  Co.  v.  Reinach,  (N.  Y.  City  Ct.  Gen. 
T.)  23  Misc.  (N.  Y.)  242;  Sturges  v.  Allis,  10 
Wend.  (N.  Y.)  354;  Close  v.  Stuart.  4  Wend. 
(N.  Y.)  96;  People  v.  Remington,  60  Hun  (N. 
Y.)  42;  Clark  v.  Pinney,  6  Cow.  (N.  Y.)  297; 
Garr  v.  Martin,  1  Hilt.  (N.  Y.)  358;  Lott  v. 
Swezey,  29  Barb.  (N.  Y.)  87. 

Ohio.  — Johnson  v.  State,  2  Ohio  Cir.  Dec. 
687,  4  Ohio  Cir.  Ct.  524;  Bayley  v.  Peatman, 
1  Ohio  Dec.  (Reprint)  56.  1  West.  L.  J.  395; 
Cowden  v.  Starr,  Wright  (Ohio)  115;  Gillmore 
v.  Meeker,  3  Ohio  Dec.  (Reprint)  63,  1  West. 
L.  Month.  276;  Hiler  v.  Hiler,  35  Ohio  St.  645. 
See  also  Knox  County  Bank  v.  Doty,  9  Ohio 
St.  505. 

Pennsylvania.  —  O'Donnell  v.  Fisher,  12 
Lane.  L.  Rev.  (Pa.)  78;  Duncan  v.  Kirkpatrick. 
13  S.  &  R.  (Pa.)  292:  Travellers'  Ins.  Co.  v. 
Heath,  95  Pa.  St.  333. 

Tennessee.  —  Gates  v.  Brinkley,  4  Lea  (Tenn. ) 
710;  Gray  v.  Alexander,  7  Humph.  (Tenn.)  16. 
See  also  Gaines  v.  Fagala,  (Tenn.  Ch.  1897) 
42  S.  W.  Rep.  462. 

Texas.  — Cleveland  v.  Tufts,  69  Tex. 
Vermont.  —  Jamaica  v.  Guilford,  2  D. 
(Vt.)  103. 

Virginia.  —  Fleming   v.  Riddick,  5 
(Va.)  272,  50  Am.  Dec.  119;  Jones 


580. 
Chip. 

Gratt. 
Brad- 

shaw,  16  Gratt.  (Va.)362.  See  also  Effinger  v. 
Kenney,  92  Va.  245. 

Wisconsin. — Chapman  v.  Sutton,  68  Wis. 
657.    See  also  Kerr  v.  Reece,  27  Kan.  469. 
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Recovery  of  Payments. 


PA  YMENT. 


Payments  on  Judgments. 


on  a  judgment  may  be  recovered  on  reversal,  though  the  cause  was  remanded 
and  is  still  pending  in  the  primary  court,1  and  the  statute  of  limitations 
begins  to  run  against  an  action  of  assumpsit  to  recover  the  money  so  paid 
upon  the  reversal  of  the  judgment.2  Where  the  judgment  has  been  satisfied 
by  money  raised  by  a  sale  of  the  judgment  debtor's  property,  the  judgment 
debtor  may  recover  from  the  judgment  creditor  the  amount  paid  to  him.3 

Compromise  Pending  Appeal.  —  If  the  payment  upon  a  judgment  pending  an 
appeal  is  made  voluntarily  in  compromise  and  settlement  of  the  judgment, 
such  payment  cannot  be  recovered  upon  a  subsequent  reversal  of  the  judg- 
ment, as  a  controversy  may  be  compromised  after  judgment  and  pending  an 
appeal  as  well  as  before.4 

(2)  Money  Equitably  Retainable.  —  Where  the  amount  paid  upon  a  judg- 
ment which  is  subsequently  reversed  was  justly  due  to  the  judgment  plaintiff, 
and  the  reversal  was  merely  for  irregularities,  the  money  so  paid  cannot  be 
recovered  back.8 

(3)  Persons  Liable  to  Refund  on  Reversal.  —  As  a  general  rule,  the  only 
person  liable  to  refund  money  paid  upon  a  judgment  which  is  subsequently 
reversed  is  the  judgment  creditor.6    The  judgment  plaintiff  is  bound  to 

Scholey  v.  Halsey,  72  N.  Y.  578;  Hiler  v. 
Hiler,  35  Ohio  St.  645.  See  also  Hippz>.  Cren- 
shaw, 64  Iowa  404;  Lott  v.  Swezey,  29  Barb. 
(N.  Y.)  87.  Compare  Third  Ave.  R.  Co.  v. 
Klinker,  (Supm.  Ct.  Spec.  T.)  29  Civ.  Pro.  (N. 
Y.)  51. 

4.  Compromise  Pending  Appeal.  —  Kaufman  v. 

Dickensheets,  30  Ind.  258,  95  Am.  Dec.  694. 
See  also  Watson  v.  Joslyn,  27  Vt.  611. 

5.  Money  Equitably  Retainable.  —  Duncan  v. 
Ware,  5  Slew.  &  P.  (Ala.)  119,  24  Am.  Dec. 
772;  Dupuy  v.  Roebuck,  7  Ala.  484;  Stewart 
v.  Conner,  9  Ala.  803;  Green  v.  Stone,  1  Har. 

6  J.  (Md.)  408;  Teasdale  v.  Stoller,  133  Mo. 
645,  54  Am.  St.  Rep.  703.  See  also  Owings  v. 
Owings,  10  Gill  &  J.  (Md.)  267;  Gould  v.  Mc- 
Fall,  118  Pa.  St.  455,  4  Am.  St.  Rep.  606. 

To  Bring  the  Case  Within  This  Principle,  how- 
ever, the  equitable  right  to  retain  must  grow 
out  of  or  be  connected  with  the  cause  in  which 
the  judgment  is  reversed;  if  the  judgment 
plaintiff  has  another  cause  of  action  in  which 
he  would  be  entitled  to  recover  as  much  as  he 
has  received  on  his  reversed  judgment,  he 
cannot  defeat  a  recovery  by  the  judgment 
debtor,  but  must  himself  become  the  actor  and 
have  his  damages  ascertained  upon  the  second 
cause  of  action.  Dupuy  v.  Roebuck,  7  Ala. 
484;  Stewart  v.  Conner,  9  Ala.  803.  See  also 
Morgan  v.  Hart,  9  B.  Mon.  (Ky.)  79. 

6.  Liability  to  Refund  Restricted  to  Judgment 
Creditor.  —  Florida  Cent.  R.  Co.  v.  Bisbee,  18 
Fla.  60;  Hanschild  v.  Stafford,  27  Iowa  301; 
Dennett  v.  Nevers,  7  Me.  399;  Little  v.  Bunce, 

7  N.  H.  485,  28  Am.  Dec.  363;  Getty  v.  Camp- 
bell, 2  Robt.  (N.  Y.)  664;  Langley  v.  Warner. 
3  N.  Y.  327;  Field  v.  Maghee,  5  Paige  (N.  Y.) 
539;  Gray-'.  Alexander,  7  Humph.  (Tenn.)  16; 
Green  v.  Brengle,  84  Va.  913.  Compare  Ex  p. 
Morris,  9  Wall.  (U.  S.)  605  ;  Kalmbach  v.  Foote, 
79  Mich.  236;  Bayley  v.  Pearman,  1  Ohio  Dec. 
(Reprint)  56,  1  West.  L.  J.  395. 

Where  a  Witness  Receives  His  Witness  Fees 
upon  a  judgment  for  costs  from  the  hands  of 
the  sheriff,  and  such  judgment  is  afterwards 
set  aside,  on  a  motion  to  correct  the  taxation, 
the  money  may  be  recovered  back  from  ihe 
plaintiff  in  the  execution,  but  not  from  the  wit- 
ness. Gray  v.  Alexander,  7  Humph.  (Tenn.)  16. 
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A  Refusal  by  the  Supreme  Court,  on  Reversing  a 
Judgment  on  Which  Money  Was  Paid,  to  Grant  a 
Writ  of  Restitution  is  no  bar  to  a  recovery  of 
the  money  where,  on  a  second  trial,  the  ver- 
dict is  for  the  defendant.  Travellers'  Ins.  Co. 
v.  Heath,  95  Pa.  St.  333. 

Proof  of  Plaintiffs  Receipt  of  Money.  —  Money 
levied  by  a  sheriff  on  a  judgment  that  is  after- 
wards reversed  cannot  be  recovered  back  with- 
out proof  that  it  was  actually  received  by  the 
plaintiff,  or  was  applied  to  his  use.  Isom  v. 
Johns,  2  Munf.  (Va.)  272. 

Fines.  —  Devlin"s  Case,  12  Ct.  CI.  266;  John- 
son v.  State,  2  Ohio  Cir.  Dec.  687,  4  Ohio  Cir. 
Ct.  524.  See  also  Com.  v.  Horn,  12  Pa.  Co. 
Ct.  284. 

1.  Cause  Remanded.  ■ —  Washington  Bank  v. 
Neale,  4  Cranch  (C.  C.)  627:  Dupuy  v.  Roe- 
buck, 7  Ala.  484;  Clark  v.  Pinney,  6  Cow. 
(N.  Y.)  297. 

2.  Washington  Bank  v.  Neale,  4  Cranch  (C. 
C.)  627. 

8.  Sturm  v.  Fleming,  31  W.  Va.  701. 

In  Order  to  Impose  upon  the  Judgment  Plaintiff 
Liability  to  Refund  money  collected  upon  a 
j udgment  which  is  subsequentlyreversed.it 
is  not  necessary  that  he  should  have  personally 
received  the  money,  but  it  is  sufficient  if  it 
was  collected  under  his  authority  or  by  his 
agent;  and  the  fact  that  the  judgment  debtor, 
in  making  payment  upon  the  judgment  to  an 
agent  of  the  judgment  creditor,  takes  from 
the  agent  his  personal  obligation  to  refund  in 
case  of  a  reversal  of  the  judgment  does  not 
constitute  a  waiver  of  his  claim  against  the 
judment  creditor  for  restitution.  Glover  v. 
Foote.  7  Blackf.  (Ind.)  293. 

Character  of  Payment  —  Whether  Voluntary  or 
Not. —  In  some  cases  the  right  to  recover 
money  paid  upon  a  judgment  which  is  sub- 
sequently reversed  has  been  said  to  depend 
upon  the  question  whether  the  payment  was 
voluntary,  and  when  the  payment  was  volun- 
tary a  recovery  was  denied.  Groves  v.  Sen- 
tell,  (C.  C.  A.)  66  Fed.  Rep.  179;  Gould  v. 
McFall,  118  Pa.  St.  455-  4  Am.  St.  Rep.  606. 

In  others,  however,  it  has  been  held  that  a 
recovery  may  be  had  though  the  payment  was 
made  without  the  issuance  of  any  execution. 


Recovery  of  Payments. 


PA  YMENT.  On  Contracts  Against  Public  Policy. 


refund  irrespective  of  the  relation  in  which  he  sued.  Thus,  where  the  action 
is  in  the  name  of  an  agent,  and  he  collects  the  money  thereon  pending  an 
appeal,  he  is,  upon  reversal  of  the  judgment,  personally  liable  to  refund  the 
money,  though  before  such  reversal  he  has  paid  over  to  his  principal  the 
amount  received.1  So  where  a  judgment  is  recovered  by  executors  or 
administrators,  they  are  personally  liable  to  refund,2  and  the  fact  that  pending 
an  appeal  the  executor  or  administrator  has  distributed  the  money  among  the 
legatees  and  distributees  does  not  relieve  him  on  reversal  from  his  personal 
liability.3  Where  an  action  is  brought  in  the  name  of  one  person  for  the  use 
of  another,  without  the  sanction  of  the  former,  and  the  judgment  recovered  is 
subsequently  reversed,  the  nominal  plaintiff  is  not  personally  liable  to  refund 
payments  upon  the  judgment  prior  to  the  reversal,  no  part  of  which  he 
received.4  The  assignee  of  a  chose  in  action  who  sues  thereon  in  the  name 
of  his  assignor  is  liable  to  refund.5 

(4)  Persons  Entitled  to  Recover.  —  Only  the  judgment  debtor  or  one  who 
was  personally  liable  on  the  judgment  is  entitled  to  recover  money  paid  upon 
a  judgment,  upon  its  subsequent  reversal,  as  a  payment  by  a  person  against 
whom  there  is  no  personal  liability  is  to  be  considered  as  voluntary.0  To 
entitle  the  judgment  debtor  to  recover  money  paid  upon  reversal  of  the  judg- 
ment, it  is  not  necessary  that  the  payment  should  have  been  made  directly 
by  him ;  it  is  sufficient  if  it  was  made  in  his  behalf.'7 

7.  Payments  upon  Contracts  Against  Public  Policy.  —  The  recovery  of  pay- 
ments upon  contracts  illegal  as  against  public  policy  has  been  heretofore 
fully  discussed.8 


Creditor  of  Plaintiff.  —  When  money  collected 
on  a  decree  is  by  order  of  court  paid  over  to  a 
creditor  of  the  plaintiff,  such  creditor  is  not 
liable  to  refund  upon  reversal  of  the  decree. 
Florida  Cent.  R.  Co.  v.  Bisbee,  18  Fla.  60. 

If  the  Money  Is  Collected  by  an  Agent  who  is 
not  a  party  to  the  action,  and  is  by  him  paid 
over  to  his  principal,  he  cannot  be  held  per- 
sonally liable  to  refund  on  a  reversal  of  the 
judgment.  U.  S.  Bank  v.  Washington  Bank, 
6  Pet.  (U.  S.)8;  McDonald  v.  Napier,  14  Ga.  8g. 

And  an  Attorney  for  the  Judgment  Plaintiff 
who  collects  money  on  the  judgment  is  not 
liable  on  reversal  of  the  judgment  to  refund 
the  money,  though  he  retains  it  in  payment 
of  an  indebtedness  to  him  from  his  client. 
McDonald  v.  Napier,  14  Ga.  89;  Dennett  v. 
Nevers,  7  Me.  399;  Kalmbach  v.  Foote,  86 
Mich.  240;  Wright  v.  Aldrich,  60  N.  H.  161; 
Langley  v.  Warner,  3  N.  Y.  327;  Butcher  v. 
Henning,  90  Hun  (N.  Y.)  565;  Green  v.  Bren- 
gle.  84  Va.  913. 

If  a  Judgment  Is  Assigned  in  satisfaction  of  a 
debt,  and  the  assignee  collects  and  receives 
the  money,  and  the  judgment  is  afterwards 
reversed,  the  money  so  received  cannot  be 
recovered  from  the  assignee.  Lyman  v.  Ed- 
wards, 2  Day  (Conn.)  153. 

1.  Penhallow  v.  Doane,  3  Dall.  (U.  S.)  54. 
Compare  Cotlin  v.  Allen,  17  Vt.  158. 

2.  Scholey  v.  Halsey,  72  N.  Y.  578;  Gilmore 
v.  Meeker,  2  Ohio  Dec.  (Reprint)  63,  1  West. 
L.  Month.  276. 

An  administrator  issuing  execution  on  a 
judgment  recovered  by  his  decedent  is  per- 
sonally liable  to  refund.  Burdine  v.  Roper,  7 
Ala.  466. 

3.  Williams  v.  Simmons,  22  Ala.  425. 

4.  Balls  v.  Haines,  3  Ind.  461. 

5.  Langley  v.  Warner,  3  N.  Y.  327. 

6.  Ditman  v.  Raule,  134  Pa.  St.  480.  See 


also  Marshall  v.  Macy,  (Supm.  Ct.  Gen.  T.) 
10  Abb.  N.  Cas.  (N.  Y.)  87. 

A  Claimant  in  a  Sheriff's  Interpleader  who, 
pending  an  appeal,  is  sued  on  his  bond  and 
pays  the  creditor's  claim,  taking  an  assign 
merit  of  the  latter's  judgment,  cannot,  on  re- 
versal of  the  judgment  in  ihe  interpleader, 
recover  back  the  money  so  paid.  Ditman  v. 
Raule,  134  Pa.  St.  480. 

A  Surety  on  Appeal  or  Error  Bond  who  has 
paid  the  judgment  may  maintain  an  action 
directly  against  the  judgment  plaintiff,  on  re- 
versal, to  recover  the  amount  paid.  Garr  v. 
Martin,  1  Hilt.  (N.  Y.)  358. 

Restitution  to  Receiver  of  Judgment  Debtor.  — 
Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  102 
N.  Y.  464. 

Where  the  Land  of  a  Judgment  Debtor  Is  Sold 
on  Execution,  and,  pending  an  appeal  from  the 
judgment,  which  adjudged  the  interest  of  the 
appellant  to  be  inferior  to  the  judgment  credi- 
tor's claim,  the  appellant  redeems  from  the 
sale,  he  cannot,  on  reversal  of  the  judgment, 
recover  from  the  judgment  creditor  the  sum 
paid  to  redeem,  as  such  a  payment  is  con- 
sidered voluntary.  Connecticut  Mut.  L.  Ins. 
Co.  v.  Stewart,  95  Ind.  588;  Weaver  v.  Stacy, 
93  Iowa  683. 

Redemption  by  Prior  Mortgagee  from  Sale  under 
Mechanic's  Lien.  —  Connecticut  Mut.  L.  Ins. 
Co.  v.  Stewart.  95  Ind.  588. 

7.  Thus,  where  the  sureties  upon  a  bond  are 
sued  and  judgment  is  recovered  against  them 
solely,  but  is  reversed  on  appeal,  payment  of 
the  judgment  before  reversal  by  their  principal 
is  deemed  to  have  been  paid  on  their  behalf, 
and  upon  reversal  they  may  sue  for  its  re- 
covery, Marshall  v.  Macy,  (Supm.  Ct.  Gen. 
T.)  10  Abb.  N.  Cas.  (N.  Y.)  87. 

8,  Payments  on  Illegal  Contracts.  —  See  the 
title  Illegal  Contracts,  vol.  15,  p.  927. 
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Definitions.  PAYMENT  INTO  COURT  —  PECUNIARY.  Definitions. 


PAYMENT  INTO  COURT.  —  See  the  title  Tender. 

PEACE.  (See  also  the  titles  Breach  of  the  Peace,  vol.  4,  p.  902; 
Justices  of  the  Peace,  vol.  18,  p.  6;  and  see  the  title  Bills  of  Peace,  3 
ENCYC.  OF  Pl.  AND  Pr.  556.)  —  I.  Peace  is  the  tranquillity  enjoyed  by  a 
political  society,  internally  by  the  good  order  which  reigns  among  its  members, 
and  externally  by  the  good  understanding  it  has  with  all  other  nations.1 
II.  The  quiet  orderly  behavior  of  individuals  towards  one  another  and  towards 
the  government,  which  is  said  to  be  broken  by  acts  of  a  certain  kind.8 

PEACEABLE  POSSESSION.  (See  also  the  title  ADVERSE  POSSESSION,  vol. 
I,  p.  834  et  seq.) —  Peaceable  possession  is  described  as  such  as  is  continuous 
and  not  interrupted  by  adverse  suit  to  recover  the  estate.3 

PEACE  OFFICER.  —  See  note  4. 

PECULATION.  —  The  unlawful  appropriation  by  a  custodian  of  public 
funds  of  the  moneys,  securities,  or  goods  intrusted  to  his  care;  embezzlement 
of  public  funds.5 


PECULIAR. 
PECUNIARY. 


See  note  6. 
—  See  note  7. 


1.  Peace.  —  Bouv.  L.  Diet. 
"Ten  Days  After  Peace  Is  Made"  means  ten 

days  afterpeaee,  irrespective  of  the  ratification 
of  a  treaty  of  peace.  Chapman  v.  Wacaser, 
64  N.  Car.  532. 

Peace,  Time  Of.  — "When  the  courts  of  jus- 
tice be  open,  and  the  judges  and  ministers  of 
the  same  may  by  law  protect  men  from  wrong 
and  violence,  and  distribute  justice  to  all,  it  is 
said  to  be  time  of  peace."  Co.  Litt.  249^, 
quoted  in  Skeen  v.  Monkeimer,  21  Ind.  3. 

2.  Corvallis  v.  Carlile,  10  Oregon  142,  45 
Am.  Rep.  136,  quoting  Abb.  L.  Diet.;  Burr.  L. 
Diet.,  and  holding  that  a  charter  authority  to 
make  ordinan.-es  "  to  secure  the  health,  peace, 
a:id  improvement  "  of  a  city  does  not  warrant 
an  ordinance  enjoining  the  closing  of  stores 
on  Sunday,  that  act  being  forbidden  by  the 
general  law.  See  also  the  title  Sunday  and 
Holidays. 

3.  Peaceable  Possession  —  Adverse  Possession. 

—  Rev  Stat.  Tex.  (1895),  an.  3348;  Stanley  v. 
Schwalby,  147  U.  S.  514  See  also  Cox  v. 
Sherman  Hotel  Co  ,  (Tex.  Civ.  App.  1898)  47 
S.  W.  Rep.  808. 

The  Texas  statute  provides  that  every  suit 
to  recover  real  estate  "'  as  against  any  person 
in  peaceable  and  adverse  possession  thereof 
under  title  or  color  of  title,  shall  be  instituted 
within  three  years  next  after  the  cause  of  ac- 
tion shall  have  accrued,  and  not  afterward." 
Rev,  Stat.  Tex.  (1895),  art.  3340. 

A  statement  that  one  had  been  "  in  the 
actual,  continuous,  exclusive,  adverse,  and 
hostile  possession  "  of  certain  land  was  held 
to  imply  that  such  possession  was  peaceable. 
See  East  Texas  Land,  etc.,  Co.  v.  Shelby,  17 
Tex.  Civ.  App.  685. 

In  Gittens  v.  Lowrv,  15  Ga.  336,  the  term 
peaceable  possession  was  held  to  mean  pos- 
session of  which  there  had  not  been  an  actual 
ouster. 

Same  —  Bill  to  Quiet  Title.  —  A  statute  pro- 
vided for  a  bill  to  quiet  title  when  any  person 
in  peaceable  possession  of  Find  should  claim 
to  own  it.  It  was  held  that  peaceable  posses- 
sion need  be  shown  against  the  defendant 
only.  Allaire  v.  Ketcham,  55  N.  J.  Eq.  168. 
See  also  the  title  Quieting  Title — Removal 
of  Cloud,  17  Encyc.  of  Pl.  and  Pr.  274. 


4.  Peace  Officer.  —  The  Texas  statute  (now 

Code  Crim.  Pro.  1895,  art.  43),  enumerates  the 
following  officers  as  peace  officers:  "The 
sheriff  and  his  deputies,  constable,  the  marshal, 
constable,  or  policeman  of  an  incorporated 
town  or  city,  and  any  private  person  specially 
appointed  to  execute  criminal  process."  N'ew- 
burn  v.  Durham,  10  Tex.  Civ.  App.  661; 
O'Brien  ?>.  State,  6  Tex.  App.  667. 

5.  Peculation.  —  And.  L.  Diet.  See  also 
Bork  v.  People,  91  N.  Y.  16;  and  the  title  Em- 
bezzlement, vol.  10,  p.  976.  "  It  was  one  of 
the  purposes  of  the  act  [Act  N.  Y.,  Feb.  17, 
1S75,  c.  19],  as  the  word  peculation  in  the  title 
indicates,  and  perhaps  its  primary  purpose,  to 
afford  additional  security  against  the  betrayal 
of  official  trusts  by  imposing  severer  punish- 
ment for  embezzlements  or  other  frauds  when 
committed  by  public  officers  in  misapplying 
public  property  than  was  provided  by  existing 
laws." 

6.  Peculiar  Benefits  —  Eminent  Domain.  (See 
also  the  title  Eminent  Domain,  vol.  10,  p. 
1043.)  —  Peculiar  benefits  to  property  from 
street  improvements  are  "  not  benefits  which 
the  owner  derives  from  the  improvement  in 
common  with  the  public  at  large,  but  only 
suth  benefits  in  respect  to  his  property  as  the 
law  calls  '  peculiar  benefits.'  *  *  *  They 
are  said  to  be  those  that  particularly  and  ex- 
clusively affect  the  particular  property."  Blair 
v  Charleston,  43  W.  Va.  70,  64  Am.  St.  Rep. 
844. 

Peculiar  Circumstances.  —  For  facts  held  to 
constitute  peculiar  circumstance*  within  a 
statutory  provision  that  all  claims  against 
a  decedent  should  be  filed  and  approved  in 
twelve  months  unless  peculiar  circumstances 
entitled  the  claimant  to  equitable  relief,  see 
Senat  v.  Findley,  51  Iowa  20.  See  generally 
the  title  Debts  of  Decedents,  vol.  8,  p.  1078 
et  seq. 

Peculiar  Use.  —  In  Snyder  v.  Snyder,  10  Pa. 
St.  424,  it  was  held  that  a  bequest  to  a  widow 
for  her  own  proper  use  during  her  lifetime,  re- 
mainder over,  was  equivalent  to  a  bequest  to 
her  own  peculiar  use  and  gave  to  her  a  sepa- 
rate estate.  See  also  the  title  Separate  Prop- 
erty of  Married  Women. 

7.  Pecuniary  Consideration.  —  An  English 
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PEDDLER.  —  See  the  title  Hawkers  and  Peddlers,  vol.  15,  p.  290. 


statute  required  the  registry  of  grants  of  an- 
nuities, but  exempted  from  such  registration 
any  voluntary  annuity  granted  without  regard 
to  a  pecuniary  conside rai ion .  In  Crespigny 
v.  Wiltenoom,  4  T.  R.  700,  it  was  held  that  an 
annuity  granted  in  consideration  of  the  gi  an  tee 
giving  up  his  business  10  the  grantor  need  not 
be  registered.  See  also  Hutton  v.  Lewis,  5  T. 
R.  639. 

The  term  "  pecuniary  consideration"  does 
not  include  the  surrender  of  a  life  interest  in 
a  sum  of  money  and  a  contingent  interest  in 
the  corpus.  Evatt  v.  Hunt,  2  El.  &  Bl.  374,  75 
E.  C.  L.  374,  22  L.  J.  Q.  B.  D.  348;  Blake  v. 
Attersoll,  2  B.  &  C.  875,  9  E.  C.  L.  264.  Nor 
does  the  term  include  the  granting  of  an 
annuity  charged  on  land,  James  v.  James,  2 
Brod.  &  B.  702,  6  E.  C.  L.  337;  nor  a  transfer 
of  stock,  Cumberland  v.  Kelley,  3  B.  &  Ad. 
602,  23  E.  C.  L.  151. 

But  banknotes  (Wright  v.  Reed,  3  T.  R.  554; 
Cousins  v.  Thompson,  6  T.  R.  335;  Morris  v. 
Wall,  1  B.  &  P.  208;  Miller  v.  Race,  1  Burr. 
452;  Raphael  v.  Bank  of  England,  17  C.  B. 
161,  84  E.  C.  L.  161),  checks  (Poole  v.  Cabanes, 
8  T.  R.  328;  see  also  Hopkins  v.  Ware,  L.  R. 
4  Exch.  268;  Chamberlyn  v.  Delarive,  2 
Wils.  C.  PI.  353),  and  bills  of  exchange  and 
promissory  notes  (Rumball  //.  Murray,  3  T.  R. 
298;  Re  London,  etc..  Bank,  11  Jur.  N.  S.  316, 
34  L.  J.  Ch.  418;  Sayer  v.  VVagstaff,  5  Beav. 
415)  have  been  held  to  constitute  pecuniary 
considerations.  And  see  the  titles  Annuities, 
vol.  2,  p  386:  Consideration,  vol.  6,  p.  667. 

A  verbal  promise  to  pay  a  debt  in  full  is  a 
"  pecuniary  consideraii  an  "  within  the  mean- 
ing of  the  Massachusetts  statute  (now  Pub. 
Stat.  1882,  c.  157,  §  93)  which  declares  any 
certiticate  of  discharge  in  insolvency  to  be  void 
if  the  assent  therelo  of  any  creditor  was  pro- 
cured by  an  y  pecuniary  consideration.  Phelps 
v.  Thomas,  6  Gray  (Mass.)  327.  See  also 
Esiudillo  v.  Meyerstein,  72  Cal.  317. 

Pecuniary  Damages  Synonymous  with  Necessary 
Damages.  (See  also  the  title  Damages,  vol.  8, 
p.  627.)  —  McGowan  v.  St.  Louis  Ore,  etc.,  Co., 
109  Mo.  540. 

Pecuniary  Injuries  —  Death  by  Wrongful  Act. 
(See  also  the  title  Death  by  Wrongful  Act, 
vol.  8,  p.  go3  et  seq.) —  In  Broughel  v.  South- 
ern Ne  iv  England  Telephone  Co.,  73  Conn.  621, 
it  was  said:  "Pecuniary  injuries  are  such 
as  can  be,  and  usually  are,  without  difficulty 
estimated  by  a  money  standard."  This  case 
arose  under  a  statute  allowing  damages  for 
death  by  wrongful  act. 

Same  —  "  Pecuniary  "  to  Be  Liberally  Construed. 
—  See  Chicago,  etc.,  R.  Co.  v.  Bayfield,  37 
Mich.  205;  Ihl  v.  Forty-second  St.,  etc.,  Ferry 
R.  Co.,  47  N.  Y.  317;  and  the  title  Death  uy 
Wrongful  Act,  vol.  8,  pp.  917,  922. 

Pecuniary  Liability.  —  In  Johnston  v.  Becker 
County,  27  Minn.  64.  it  was  held  that  an 
agreement  to  issue  county  orders  was  an  agree- 
ment for  the  incurring  of  a  pecuniary  liability 
on  the  part  of  the  county,  within  the  meaning 
of  this  term  in  a  statute  limiting  the  indebted- 
ness which  a  county  might  lawfully  incur. 

Pecuniary  Interest.  —  Wagers  upon  the  result 
of  an  election  give  to  one  party  a  pecuniary 
interest  in  the  election  of  a  person  to  office, 
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and  to  another  the  same  interest  in  such  per- 
son's defeat,  consequently  such  wagers  are 
against  public  policy,  and  therefore  invalid. 
Stoddard  v.  Martin,  1  R.  I.  1,  19  Am.  Dec.  643. 
See  also  the  title  Gambling  Contracts,  vol. 
14-  P-  597- 

Pecuniary  Legacies. — "If  you  find  simply 
the  word  '  legacy  '  used,  and  a  direction  to  ap- 
portion the  property  amongst  the  legatees, 
unless  there  be  something  apparent  on  the  face 
of  Ihe  will  which  shows  that  the  testator  has 
not  used  the  word  in  its  ordinary  le  gal  signifi- 
cation, it  will  include  annuitants.  The  ex- 
pression '  pecuniary  legatees  '  in  itself,  I  do 
not  think,  would  go  further  than  this — it 
would  exclude  specific  legatees,  that  is,  lega- 
tees of  mere  chattels,  but  it  would  have  no 
effect  in  excluding,  prima  facie,  annuitants 
from  taking  the  same  benefit  as  they  would 
have  taken  if  the  uord  had  been  '  legatees' 
instead  of  '  pecuniary  legatees.'  "  Gaskin  v. 
Rogers,  L.  R.  2  Eq.  291,  in  which  case,  how- 
ever, annuitants  were  excluded  by  the  context 
from  participating  in  a  residue  given  to  per- 
sons "  taking  pecuniary  legacies."  See  also 
the  titles  Annuities,  vol.  2,  p.  386;  Legacies 
and  Devises,  vol.  18,  p.  712. 

Pecuniary  Loss.  (See  also  the  title  TJamagls, 
vol.  8,  p.  537-)  —  "A  pecuniary  loss  is  of 
money,  or  of  something  by  which  money  or 
something  of  money  value  may  be  acquired." 
Green  v.  Hudson  River  R.  Co.,  32  Barb.  (N. 
Y.)  33.  See  also  Tilley  v.  Hudson  River  R. 
Co.,  29  N.  Y.  252. 

"Pecuniary  Obligation,"  as  that  term  was  ap- 
plied to  a  forged  instrument  in  a  statutory 
definition  of  forgery,  was  held  to  mean  "  eveiy 
instrument  having  money  for  its  object,  and 
every  obligation  for  the  breach  of  which  a  civil 
action  for  damages  may  be  lawfully  brought." 
Dooley  v.  State,  21  Tex.  App.  549,  holding 
that  a  telegram  announcing  the  death  of  one 
L.  and  asking  a  remittance  of  money  "  for 
her  remains  "  was  within  the  statute.  See 
also  the  title  Forgery,  vol.  13,  p.  1081. 

Pecuniary  Provision  —  Bar  of  Dower.  —  See 
Davis  v.  Davis.  61  Me.  395,  and  the  title 
Dower,  vol.  10,  p.  209,  notes  Massachusetts 
Statute  and  New  York  Statute. 

Pecuniary  Profit.  (See  also  the  title  Wills.) 
—  A  corporation  for  educational  purposes  is 
not  one  for  "  pecuniary  profit  "  merely  be- 
cause fees  are  charged  for  tuition.  A  corpora- 
tion for  pecun  iary  profit  is  one  organized  "  for 
the  pecuniary  profit  of  its  stockholders  or 
members."  Santa  Clara  Female  Academy  v. 
Sullivan,  116  111.  376,  56  Am.  Rep.  782,  hold- 
ing, therefore,  that  such  a  corporation  might 
take  real  estate  by  will. 

Divorce.- — Where  a  statute  provided  that  a 
divorce  might  be  had  from  a  husband  who, 
without  cause,  grossly  or  wantonly  and  cruelly 
refused  or  neglected  to  provide  suitable  main- 
tenance for  his  wife,  he  being  of  "  sufficient 
pecuniary  ability  "  to  make  such  orovision,  it 
was  held  that  the  reference  was  to  the  posses- 
sion of  means  in  property  to  provide  the  neces- 
sary maintenance,  not  to  capacity  for  acquir- 
ing such  means  by  labor.  Farnsworth  v. 
Farnsworth,  58  Vt.  555.  See  also  Hammond 
v.  Hammond,  15  R.  I.  40. 
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CROSS-REFERENCES. 

See  the  titles  ANCIENT  DOCUMENTS,  vol.  2,  p.  322;  BASTARDY,  vol.  3, 
p.  871;  DOCUMENTARY  EVIDENCE,  vol.  9,  p.  877;  IDENTITY, 
vol.  15,  p.  918. 

I.  Definition.  —  Pedigree  is  defined  to  be  "  the  lineage,  descent,  or  suc- 
cession of  families."  The  principal  legal  question  which  arises  on  the  con- 
sideration of  this  term  is  the  admissibility  of  hearsay  evidence  in  proof  of  the 
facts  which  are  embraced  in  the  general  term  "pedigree,"  and  in  this  relation 
the  term  embraces  not  only  descent  and  relationship,  but  also  the  facts  of 
birth,  marriage,  and  death,  and  the  times  when  these  events  happened.1 

II.  General  Rule  as  to  Admissibility  of  Hearsay  Evidence  in  Proof  of 
Pedigree.  —  Although  the  law  does  not  admit  hearsay  evidence  in  proof  of 
a  fact  which  is  susceptible  of  proof  by  witnesses  who  can  speak  from  their 
own  knowledge  *  yet  questions  of  pedigree  form  an  exception  to  this  rule 
which  has  been  recognized  by  all  the  authorities;  and  with  certain  qualifica- 
tions which  will  be  considered  hereafter,  pedigree  and  all  the  facts  that 
constitute  it  are  open  to  proof  by  hearsay.3 


1.  Definition.  —  Mason  v.  Massachusetts  Ben. 
L.  Assoc.,  30  Ont.  729.  See  also  Shields  v. 
Boucher,  1  De  G.  &  Sm.  40;  Eisenlord  :•. 
Clum.  126  N.  Y.  561;  Swink  v.  French,  11  Lea 
(Tenn.)  80,  4,  Am.  Rep.  277.  And  see  infra. 
this  title.  Pedigree  in  Issue —  Facts  Embraced  by 
Term  "  Pedigree." 

In  Palmer  v.  Palmer,  16  L.  R.  Ir.  364,  it  was 
said:  "A  case  of  pedigree  is  defined  to  be  a 
controversy  whether  or  not  a  certain  line  of 
genealogy  can  be  established." 

2.  See  the  titles  Hearsay  Evidence,  vol.  15, 
p.  309;  Secondary  Evidence. 

3.  General  Rule  — England.  —  Lovat  Peerage. 
10  App.  Cas.  763;  Murray  v.  Milner,  12  Ch. 


D.  849;  Crease  v.  Barrett,  1  C.  M.  &  R.  928: 
In  Goods  of  Thompson,  12  P.  D.  100;  Good- 
right  v.  Moss,  2  Cowp.  591;  Monkton  v.  Atty.- 
Gen.,  2  Russ.  &  M.  147;  Davies  v.  Lowndes,  7 
Scott  N.  R.  141 ;  Vowles  v.  Young,  13  Ves.  Jr. 
140:  Crouch  v.  Hooper,  16  Beav.  182;  Hub- 
bard v.  Lees.  L.  R.  1  Exch.  255;  Crispin  v. 
Doglioni,  32  L.  J.  P.  &  M.  109:  Johnson  v. 
Lawson,  2  Bing.  86.  9  E.  C.  L.  329. 

Unitea  States.  —  Banert  v.  Dav,  3  Wash.  (U. 
S.)  243;  Dussert  v.  Roe,  1  Wall.  Jr.  (C.  C.)  39; 
Blackburn  v.  Crawford,  3  Wall.  (U.  S.)  175; 
Secrist  w.  Green.  3  Wall.  (U.  S.)  744;  Gaines 
v.  New  Orleans,  6  Wall.  (U.  S.)  642:  Elliott  V. 
Peirsol,  1  Pet.  (U.  S)  328;  Chirac  v.  Rei 
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order  that  the  declarations  of  a  person 
of  a  certain  family  shall  be  admissible 

necker,  2  Pet.  (U.  S.)62i;  Lewis  v.  Marshall, 
5  Pet.  (U.  S.)  470;  Ellicott  v.  Pearl,  10  Pet. 
(U.  S.)  412;  Jewell  v.  Jewell  1  How.  (U.  S.) 
219;  Davis  v.  Forrest,  2  Cranch  (C.  C.)  23,  7 
Fed.  Cas.  No.  3,634;  Fulkerson  ^.Holmes,  117 
U.  S.  396;  Douglass  v.  Sanderson,  2  Dall.  (Pa.) 
116;  Davis  v.  Wood,  1  Wheat.  (U.  S.)  6;  De- 
noyer  v.  Ryan,  24  Fed.  Rep.  77;  Branch  v. 
Texas  Lumber  Mfg.  Co.,  56  Fed.  Rep.  707,  13 
U.  S.  A  pp.  495- 

Alabama.  —  Rowland  v.  Ladiga,  21  Ala.  9; 
Elder  v.  State,  123  Ala.  38. 

Arkansas.  —  Kelly  v.  McGuire,  15  Ark.  555. 

California. — Anderson  v.  Parker,  6  Cal. 
197;  People  v.  Ratz,  115  Cal.  134;  People  v. 
Slater,  119  Cal.  620;  Matter  of  Heaton,  135 
Cal.  385. 

Connecticut.  —  Chaptnan  v.  Chapman,  2 
1    Conn.  347,  7  Am.  Dec.  277. 

District  of  Columbia. —  Jennings  v.  Webb,  8 
App.  Cas.  (D.  C.)  43. 

Georgia.  —  Foster  v.  Brooks,  6  Ga.  293; 
White  v.  Clements,  39  Ga.  232;  Malone  v. 
Adams  113  Ga.  791;  Greene  v.  Almand,  111 
Ga.  736. 

Illinois.  —  Cuddy  v.  Brown,  78  111.  415;  Har- 
land  v.  Eastman,  107  111.  535;  Stumpf  v.  Oster- 
hage,  in  111.  82;  Melheny  v.  Bonn,  160  111. 
263;  Chilvers  v.  Race,  196  111.  71. 

Indiana.  —  De  Haven  v.  De  Haven,  77  Ind. 
236. 

Iowa.  —  Alston  v.  Alston,  (Iowa  1901)  86  N. 
W.  Rep.  56. 

Kentucky. —  Ewing  v.  Savary,  3  Bibb  (Ky.) 
235;  Cowan  v.  Hite,  2  A.  K.  Marsh.  (Ky.)  238; 
Mann  v.  Cavanaugh,  (Ky.  igor)  62  S.  W.  Rep. 
854;  Whalen  v.  Nisbet,  95  Ky.  464;  Dannelli 
v.  Dannelli,  4  Bush  (Ky.)  51;  Woodard  v. 
Spiller,  1  Dana  (Ky.)  180,  25  Am.  Dec.  139. 

Maryland.  — State  v.  Greenwell,  4  Gill  &  J. 
(Md.)  407;  Johnson  v.  Howard,  1  Har.  &  M. 
(Md.)  281;  Pancoast  v.  Addison,  1  Har.  & 
J.  (Md.)  350,  2  Am.  Dec.  520;  Walkup  v.  Pratt, 
5  Har.  &  J.  (Md.)  51;  Raborg  v.  Hammond,  2 
Har.  &  G.  (Md.)  42;  Copes  v.  Pearce,  7  Gill 
(Md.)  247;  Craufurd  v.  Blackburn,  17  Md.  54, 
77  Am.  Dec.  323;  Maslin  v.  Thomas,  8  Gill 
(Md.)  18;  Sprigg  v.  Moale,  28  Md.  497,  92  Am. 
Dec.  698;  Jones  v.  Jones.  36  Md.  457,  11  Am 
Rep.  505  ;  Jackson  v.  Jackson,  80  Md.  176. 

Massachusetts . —  North  Brookfield  v.  Warren, 
16  Gray  (Mass.)  171;  Butrick  v.  Tilton,  155 
Mass.  461. 

Michigan.  — Van  Sickle  v.  Gibson,  40  Mich. 
170;  Fraser  v.  Jennison,  42  Mich.  206;  Hunt 
v.  Supreme  Council,  etc.,  64  Mich.  671,  8  Am. 
St.  Rep.  855- 

Minnesola. — Dawson  v.  Mayall,  45  Minn. 
408. 

Mississippi.  —  Spears  v.  Burton,  31  Miss.  547. 

Missouri. —  Beckham  v.  Nacke,  56  Mo.  546, 
Smith  v.  Patterson,  95  Mo.  525. 

New  Hampshire.  —  Waldron  v.  Tuttle,  4  N. 
H.  371;  Mooers  v.  Bunker,  29  N.  H.  420; 
Morrill  v.  Foster,  33  N.  H.  385. 

New  York. — Jackson  v.  Cooley,  8  Johns, 
(N.  Y.)  128;  Jackson  v.  Browner,  18  Jorins.  (N. 
Y.)37;  Caujolle  v.  Ferrie,  26  Barb.  (N.  Y.)  177. 
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afterwards  deceased  as  to  the  pedigree 
in  evidence,  it  must  appear  that  the 

affirmed  23  N.  Y.  91;  Matter  of  Fox,  (Surrogate 
Ct.)  9  Misc.  (N.  Y.)  661;  McCarty  v.  Hodges, 
2  Edm.  Sel.  Cas.  (N.  Y.)  433;  People  v.  Fulton 
F.  Ins.  Co.,  25  Wend.  (N.  Y.)  205;  Jackson  ?■. 
King,  5  Cow  (N.  \.)  237,  15  Am.  Dec.  468; 
Clark  v.  Owens,  18  N.  Y.  434;  Eisenlord  r. 
Clum,  126  N.  Y.  552;  Washington  z>.  New  York 
Sav.  Bank,  65  N.  Y.  App.  Div.  338;  Young  v. 
Shulenberg,  165  N.  Y.  388;  Jackson  v.  Rus- 
sell, 4  Wend.  (N.  Y.)  543,  affirmed  sub  110m. 
Russell  v.  Jackson,  22  Wend.  (N.  Y.)  277. 

North  Carolina.  —  Morgan  v.  Purnell,  4 
Hawks,  tn  N.  Car.)95;  Moffit  v.  Witherspoon, 
10  Ired.  L.  (32  N.  Car.)  185;  Wood  v.  Sawyer, 
Phil.  L.  (61  N.  Car.)  251;  Wiseman  z/.  Cornish, 
8  Jones  L.  (53  N.  Car.)  218. 

Pennsylvania.  —  Strickland  v.  Poole,  1  Dall. 
(Pa.)  14;  Carskadden  v.  Poorman,  10  Waits 
(Pa.)  82,  36  Am.  Dec.  145;  Winder  v.  Winder, 
1  Yeates  (Pa.)  152 ;  Douglass  v.  Sanderson,  1 
Yeates  (Pa.)  15,  2  Dall.  (Pa.)  116;  Watson  v. 
Brewster,  1  Pa.  St.  381;  Shuman  v.  Shurnan, 
27  Pa.  St.  90;  American  L.  Ins..  etc.,  Co.  z; 
Rosenagle,  77  Pa.  St.  507;  Piiken's  Estate, 
163  Pa.  St.  14. 

South  Carolina.  —  Horry  v.  Glover,  2  Hill 
Eq.  (S.  Car.)  515,  Riley  Eq.  (S.  Car.)  53;  In  re 
Robb,  37  S.  Car  33, 

Tennessee.  —  Flowers  v.  Haralson,  6  Yerg. 
(Tenn.)  494;  Morris  v.  Swaney,  7  Heisk. 
(Tenn.)  591 ;  Rogers  v.  Park,  4  Humph.  (Tenn.) 
480;  Saunders  v.  Fuller,  4  Humph.  (Tenn.)  516; 
Ford  v.  Ford,  7  Humph.  (Tenn  )g2;  Swin  ». 
French,  11  Lea  (Tenn.)  80,  47  Am.  Rep.  277; 
Pearce  v.  Kyzer,  16  Lea  (Tenn.)  521,  57  Am. 
Rep.  240. 

Texas.  —  Mutual  L.  Ins.  Co.  v.  Blodgett,  8 
Tax.  Civ.  App.  45;  Nunn  v.  Mayes,  9  Tex. 
Civ.  App.  366:  Wallace  v.  Byers,  14  Tex.  Civ. 
App.  574;  Red  River  Cattle  Co.  v.  Wallace, 
(Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  301;  Cook 
v.  Carroll  Land,  etc.,  Co.,  (Tex.  Civ.  App. 
!^97)  39  S.  W.  Rep.  1006;  Summerhil  v.  Dar- 
row,  94  Tex.  71;  Louder  v.  Schluter,  78  Tex. 
103;  Byers  v.  Wallace,  87  Tex.  503,  overruling 
Smith  v.  Shinn,  58  Tex.  1. 

Vermont.  —  Webb  v.  R  ichardson,  42  Vt.  465  ; 
Mason  v.  Fuller,  45  Vt.  29;  In  re  Hurlburt,  68 
Vt.  366. 

Virginia.  —  Union  Cent.  L.  Ins.  Co.  v.  Pol- 
lard, 94  Va.  155,  64  Am.  St.  Rep.  715. 

Wisconsin.  —  Eaton  v.  Tallmadge,  24  Wis. 
217;  Du  Pont  v.  Davis,  30  Wis.  178. 

Transactions  with  Persons  Afterwards  Deceased. 
—  Notwithstanding  the  provisions  of  the 
Kentucky  Code  that  no  person  shall  testify  for 
himself  concerning  any  verbal  statement  of 
one  who  has  since  died,  it  has  been  held  that 
one  who  claims  land  as  a  devisee  under  a  will 
may,  for  the  purpose  of  showing  the  testator's 
title,  prove  the  declarations  of  the  testator  as 
to  matters  of  pedigree,  as  the  provision  of  the 
code  is  not  intended  to  apply  to  such  a  case. 
Whalen  v.  Nisbet,  95  Ky.  464. 

Cross-examination.  —  The  acts  and  declara- 
tions of  an  ancestor  as  to  his  treatment  of  the 
person  whose  pedigree  is  in  dispute  are  an 
entirety,  and,  when  particular  instances  are 
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PEDIGREE. 


Relationship  Necessary. 


declarant  himself  was  a  member  of  or  related  to  such  family.  The  rule  of 
admission  is  therefore  restricted  to  the  declarations  of  persons  who  were 
related  by  blood  or  marriage  to  the  person,  and  therefore  interested  in  the 
succession  in  question.1 

Affinity.  —  The  testimony  of  a  relative  by  marriage  has  been  held  to  be 
admissible  in  a  number  of  cases,*  but  there  are  authorities  which  would  con- 
fine the  exception  to  declarations  of  blood  relatives.3  Where  one  has  been 
connected  with  a  family  by  marriage,  which  connection  is  severed  by  death, 
his  declarations  subsequently  made  are  admissible.4 

Cas.  (N.  Y.)  433;  Young  v.  Shulenbery,  165 
N.  Y.  388. 

North   Carolina.  —  Kaywood  v.  Barnett 
Dev.  &  B.  L.  (20  N.  Car.)  91. 

Oregon.  —  Thompson  v.  Woolf,  8  Oregon  455. 
Pennsylvania.  —  Wolf  v.  Borngresser,  8  Pa. 
Dist.  411. 

South  Carolina.  —  In  re  Robb,  37  S.  Car.  33. 
Texas.  —  Nunn  v.  Mayes,  9  Tex.  Civ.  App. 
366;    Wallace   v.  Howard,  (Tex.  Civ.  App 
1895)  30  S.  W.  Rep.  711. 

Virginia.  —  Gregory  v.  Baugh,  4  Rand.  (Va.) 
611. 

And  see  infra,  this  tille.  Forms  of  Hearsay 
—  General  Repute. 

Servant.  —  In  Johnson  v.  Lawson,  2  Bing. 
86,  9  E.  C.  L.  329,  the  court  rejected  the 
declarations  of  a  housekeeper  afterwards  de- 
ceased. 

And  that  declarations  of  servants  are  inad- 
missible after  their  death,  see  Vowles  v. 
Young.  13  Ves.  Jr.  147;  Johnson  v.  Lawson.  9 
Moo.  183;  Whitelocke  v.  Baker,  13  Yes.  Jr.  514; 
Jackson  v.  Browner,  18  Johns.  (N.  Y.)  39. 

Slaves.  —  But  the  declarations  of  slaves  have 
been  received.  Horry  v.  Glover,  2  Hill  Eq. 
(S.  Car.)  515,  Riley  Eq.  (S.  Car.)  53. 

Contra. — In  Backdahl  v.  Grand  Lodge,  etc., 
46  Minn.  61,  it  was  held  that  relationship  to  the 
family  of  a  particular  person  might  be  proved 
by  one  whose  only  knowledge  of  the  subject 
had  been  derived  from  his  acquaintance  with 
the  family  and  who  knew  that  the  person  was 
recognized  bv  it  as  a  relative. 

2.  Affinity.  —  Jewell  o.  Jewell,  1  How.(U.  S.) 
219;  Banert  v.  Day,  3  Wash.  (U.  S.)  243: 
Boudereau  v.  Montgomery,  4  Wash.  (U.  S 
186;  Walkup  v.  Pratt,  5  Har.  &  J.  (Md.)  51 
Buirick  v.  Tilton,  155  Mass.  461;  Jackson  v. 
Cooley,  8  Johns.  (N.  Y.)  128;  Carter  v.  Mont- 
gomery, 2  Tenn.  Ch.  228;  Pegram  v.  Isabell. 
2  Hen.  &  M.  (Va.)  193. 

Slight  Association  with  Family.  —  In  Harland 
v.  Eastman,  IC7  111.  535,  the  testimony  of  a 
relative  by  marriage  as  to  matters  concerning 
the  pedigree  of  his  wife's  family  was  held  to 
be  inadmissible  where  it  appeared  that  hi? 
association  with  the  family  was  so  slight  that 
a  presumption  of  his  knowledge  concerning  it 
arising  from  that  relation  was  entirely  rebutted 
by  his  own  statements. 

3.  Confined  to  Blood  Relatives. —  The  English 
authorities  seem  to  be  in  conflict  on  this  point 
with  American  cases  cited  in  the  preceding 
note.  Chase's  Steph.  Dig.  Law  Ev.  (ad  Am. 
ed.),  art.  31;  Shrewsbury  Peerage,  7  H.  L. 
Cas.  26;  Campbell  v.  Campbell,  L.  R.  1  H.  L. 
Sc.  182;  Hitchins  v.  Eardley,  L.  R.  2  P.  &  D. 
248;  Smith  v.  Tebbitt.  L.  R.  1  P.  &  D.  354. 

4.  Vowles  v.  Young,  13  Ves.  Jr.  140:  Doe  v 
Harvey,  R.  &  M.  297,  21  E.  C.  L.  443.  Unless, 
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called  forth  upon  direct  examination,  the  gen- 
eral conduct  of  such  ancestor  may  be  proved 
on  cross-examination.  De  .  Haven  v.  De 
Haven,  77  Ind.  236. 

Evidence  of  the  Pedigree  of  a  Dog  is  not  inad- 
missible on  the  ground  that  it  is  hearsay. 
Citizens'  Rapid  Transit  Co.  v.  Dew,  100  Tenn. 
317,  66  Am.  St.  Rep.  754. 

1.  Relationship  Necessary  — England.  —  Crease 
v.  Barren,  1  C.  M.  &  R.  928;  Davies  v. 
Lowndes,  7  Scott  N.  R.  141;  Murray  v.  Milner, 
12  Ch.  D.  845;  Higham  v.  Ridgway,  10  East 
120;  Shrewsbury  Peerage,  7  H.  I..  Cas.  26; 
Casey  v.  O'Shaunessy,  7  fur.  1140;  White- 
locke v.  Baker.  13  Ves.  Jr.  514;  Vowles  v. 
Young,  13  Ves.  Jr.  147;  Goodright  v.  Morse,  2 
Cowp.  594;  Johnson  v.  Lawson,  2  Bing.  86,  9 
E.  C.  L.  329;  Monkton  v.  Atty.-Gen.,  2  Russ. 
&  M.  156 

United  States.  —  Banert  v.  Day,  3  Wash.  (U. 
S.)  243;  Jewell  v.  Jewell,  I  How.  (U.  S.)  231; 
Blackburn  v.  Crawford,  3  Wall.  (U.  S.)  175; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schwenk,  94 
U.  S.  593;  Branch  v.  Texas  Lumber  Mfg.  Co., 
(C.  C.  A  )  56  Fed.  Rep.  707,  Flora  v.  Ander- 
son, 75  Fed.  Rep.  233.  And  see  Stein  v.  Bow- 
man,  13  Pet.  (U.  S.)  220. 

Alabama.  —  While  v.  Strother,  II  Ala.  720; 
Rowland  v.  Ladiga,  21  Ala.  32;  Cherry  v. 
State,  68  Ala.  29;  Rogers  71.  De  Bardeleben 
Coal,  etc.,  Co.,  97  Ala.  154;  Elder  v.  State,  123 
Ala.  38. 

Arkansas.  —  Kelly  v.  McGuire,  15  Ark.  555. 

Connecticut. — Chapman  v.  Chapman,  2  Conn. 
349  7  Am.  Dec.  277. 

District  of  Columbia.  —  Anderson  v.  Smith, 
2  Mackey  (D.  C.)  275;  Green  v.  Norment,  5 
Mackey  (D.  C.)  80. 

Georgia,  —  Greene  v.  Almand,  ill  Ga.  736. 

Illinois.  —  Greenwood  v.  Spill er,  3  111.  502; 
Cuddy  v.  Brown,  78  111.  415. 

Indiana.  —  De  Haven  v.  De  Haven,  77  Ind. 
236. 

Iowa.  —  Carnes  v.  Crandall,  10  Iowa  377; 
Greenleaf  v.  Dubuque,  etc.,  R.  Co.,  30  Iowa 
301. 

Kentucky  —  Speed  v.  Brooks,  7  J.  J.  Marsh. 
(Ky.)  119;  Dupoyster  v.  Gagani,  84  Ky.  40q. 

Maryland.  —  Jones  v.  Jones,  36  Md.  447,  11 
Am.  Rep.  505;  Jackson  v.  Jackson,  80  Md.  176. 

Massachusetts.  —  Haddock  v.  Boston,  etc.,  R. 
Co.,  3  Allen  (Mass.)  300,  81  Am.  Dec.  656. 

Mississippi.  —  Henderson  v.  Cargill,  31  Miss. 
418. 

New  Hampshire.  —  Waldron  v.  Tuttle,  4  N. 
H.  371;  Eastman  v.  Martin,  19  N.  H.  152: 
Emerson  v.  White,  29  N.  H.  482;  South  Hamp- 
ton v.  Fowler,  54  N.  H.  197;  Tvler  v.  Flanders, 
57  N.  H.  618. 

New  York.  —  Jackson  v.  Browner,  18  Johns. 
(N.  Y.)  37;  McCarty  v.  Hodges,  2  Edm.  Sel. 
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Bastards.  —  So  it  has  been  held  that  a  bastard's  declarations  as  to  the  pedi- 
gree of  his  putative  family,  or  conversely,  the  declarations  of  a  member  of 
the  family  as  to  a  bastard,  are  not  admissible.  This  is  a  logical  outcome  of 
the  strictness  of  the  rule,  as  a  bastard  has  no  family.1  But  there  seems  to  be 
a  tendency  to  relax  this  rule.2 

Proof  Dehors  Declaration.  —  Not  only  is  it  necessary,  in  order  that  the  declara- 
tion of  a  person  afterwards  deceased  should  be  admissible  in  cases  of  pedigree, 
that  the  declarant  should  have  been  related  to  the  family  in  question,  but 
this  relationship  must  be  established  by  some  proof  other  than  the  declaration 
itself.3 

Admissibility  of  Intestate's  Declarations  as  to  His  Own  Family.  —  While  this  rule  has 
not  been  controverted  where  it  was  sought  to  set  up  some  right  derived 
through  the  declarant  and  to  establish  that  right  by  his  own  statements  as  to 
the  pedigree  of  the  family  of  which  he  claimed  to  be  a  member,  e.  g.,  where 
a  claimant  seeks  to  establish  his  right  to  the  estate  of  a  decedent,  and  in  order 
to  do  that  seeks  to  introduce  the  declaration  of  his  (the  claimant's)  father 
that  the  decedent  was  his  brother,  it  is  necessar)'  that  he  should  first  make 
some  proof  from  other  sources  that  the  declarant  is  what  he  claims  to  be, 
i.  e  ,  a  member  of  the  family  in  question.  But  when  the  case  is  reversed  and 
the  plaintiff  is  seeking  to  reach  the  estate  of  the  declarant  by  evidence  of 
what  he  (the  declarant)  said  with  reference  to  his  family  and  kindred,  the 
rule  is  more  questionable.4 

Relationship  Between  Two  Supposed  Branches  of  Family.  —  If  the  question  be  whether 
any  or  what  relationship  exists  between  two  supposed  branches  of  the  same 
family,  it  is  only  necessary  to  establish  the  connection  of  the  declarant  with 
either  branch.5 


it  would  seem,  it  should  appear  that  the  in- 
formation detailed  was  received  since  the 
severance  of  his  connection  with  the  family. 
I  Wharton  on  Evidence  (3d  ed.),  §  217. 

1.  Illegitimates  —  Evidence  Held  to  Be  Inad- 
missible.—  Doe  v.  Barton,  2  M.  &  Rob.  28; 
Doe  v.  Davies,  10  Q.  B.  314.  59  E.  C.  L.  314; 
Crispin  v.  Doglioni,  3  Sw.  &  Tr.  44;  Craufurd 
v.  Blackburn,  17  Md.  49,  77  Am.  Dec.  323; 
Barnum  v.  Barnum,  42  Md.  251;  Stopperi  v. 
Nierle.  45  Neb.  105;  Richmond  v.  State,  19  Wis. 
307.  And  see  Flora  v.  Anderson,  75  Fed. 
Rep.  234. 

2.  See  infra,  this  section,  Pedigree  in  Issue 
—  Facts  Embraced  by  Term  "Pedigree."  See 
also  Ford  v.  Ford,  7  Humph.  (Tenn.)  92. 

Thus,  the  Declarations  of  a  Father  Since  De- 
ceased that  a  son  was  illegitimate  have  been 
received  on  the  issue  of  legitimacy.  Tyler  v. 
Flanders,  57  N.  H.  618;  Barnum  v.  Barnum, 
42  Md.  251.  See  also  Northrop  v.  Hale,  76 
Me.  306,  49  Am.  Rep.  615. 

And  in  Kelly  v.  McGuire,  15  Ark.  555,  the 
declara  tions  of  a  father  affirming  the  legitimacy 
of  his  children  were  held  to  be  admissible. 
And  if  the  doctrine  above  was  ever  the  law,  it 
would  seem  that  it  has  lost  its  force  in  the 
United  States,  at  least  as  to  the  mother's  family, 
in  view  of  the  statutes  which  have  been  passed 
in  almost  all  of  the  states,  modifying  the  com- 
mon-law status  of  a  bastard  so  as  to  make  his 
mother's  family  his. 

3.  Relationship  Must  Be  Established  by  Evi- 
dence Dehors  Declaration  —  England.  —  Rex  v. 
All  Saints,  7  B.  &  C.  789,  14  E.  C.  L.  129; 
Davies  v.  Morgan,  1  Cromp.  &  J.  591;  Atty.- 
Gen.  v.  Kohler,  9  H.  L.  Cas.  660;  Dyke  v. 
Williams,  2  Sw.  &  Tr.  491;  Banbury  Peerage 
Case,  2  Selw.  N.  P.  (10  ed.)  756;  Doe  v.  Ran- 


dall, 2  M.  &  P.  24,  17  E.  C.  L.  202;  Monkton 
v.  Atty.-Gen.,  2  Russ.  &  M.  157;  Berkeley 
Peerage  Case,  4  Campb.  419;  Plant  v.  Taylor, 

7  H.  &  N.  211. 
United  States.  —  Blackburn  v.  Crawford,  3 

Wall.  (U.  S.)  175;  Fulkerson  v.  Holmes,  117 
U.  S.  397;  Flora  v.  Anderson,  75  Fed.  Rep. 
234. 

Connecticut. — Chapman  v.  Chapman,  2  Conn. 
347,  7  Am.  Dec.  277. 

District  of  Columbia. — Jennings  v.  Webb, 

8  App.  Cas.  (D.  C.)  43;  Anderson  v.  Smith,  2 
Mackey  (D.  C.)  275;  Green  v.  Norment,  5 
Markey  (D.  C.)  80. 

Georgia.  —  Greene  v.  Almand,  111  Ga.  736. 
Maine.  —  Northrop  v.  Hale,  76  Me.  306,  49 
Am.  Rep.  615. 

Maryland.  —  Jackson  v.  Jackson,  80  Md. 
176. 

New  Hampshire.  —  Emerson  v.  White,  29  N. 
H.  482. 

New  York.  —  Young  v.  Shuenberg,  165  N. 
Y.  388. 

Oregon.  —  Thompson  v.  Woolf,  8  Oregon  455. 
South  Carolina.  —  In  re  Robb,  37  S.  Car.  33. 
Texas.  —  Brown  v.    Lazarus,  5  Tex.  Civ. 
App.  81. 

4.  Wise  v.  Wynn,  59  Miss.  590.  Here  the 
court  cited  and  reviewed  Shields  v.  Boucher, 
1  De  G.  &  Sm.  40;  Cuddy  v.  Brown,  78  111. 
415;  Moffit  v.  Witherspoon,  10  Ired.  L.  (32  N. 
Car.)  185;  Adie  v.  Com.,  25  Gratt.  (Va.)  712. 
See  also  Malone  v.  Adams,  113  Ga.  791  [fol- 
lowing and  relying  upon  Wise  v.  Wynn,  59 
Miss.  590];  Young  v.  State,  36  Oregon  417 
[distinguishing  Thompson  v.  Woolf,  8  Oregon 
454]. 

6.  Relationship  Between  Two  Supposed  Branches 
of  Family.  —  Monkton  v.  Atty.-Gen.,  2  Russ.  & 
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Sufficiency  of  Evidence.  —  Slight  evidence,  however,  will  be  sufficient  to  show 
the  necessary  relationship,  it  being  necessary  only  to  establish  a  prima  facie 
case,  since  the  relationship  of  the  declarant  with  the  family  might  be  as 
difficult  to  prove  as  the  other  fact  in  controversy.1 

Degrees  of  Relationship.  —  Nor  is  it  necessary  that  the  degree  of  relationship 
existing  between  the  declarant  and  the  person  in  question  should  be  made 
out.    It  is  enough  if  some  relationship  is  shown.2 

Question  for  Judge.  —  It  is  a  question  for  the  judge  to  decide  whether  the 
relationship  has  been  sufficiently  established  to  admit  the  evidence.3 

Hearsay  upon  Hearsay.  —  The  declarant  being  otherwise  properly  qualified, 
it  is  no  objection  to  his  declaration  that  it  is  hearsay  upon  hearsay,  provided 
all  the  declarations  are  within  the  same  family.4  And  even  general  repute  in 
a  family  is  admissible.5 

2.  Declarant  Must  Be  Dead.  —  In  order  that  declarations  may  be  introduced 
in  proof  of  pedigree,  it  is  essential  that  the  declarants  themselves  be  dead.6 

Ancient  Facts  —  Living  Witnesses.  —  The  exception  regarding  the  admission  of 
hearsay  evidence  in  case  of  pedigree  is  not  confined  to  ancient  facts,  but 
extends  also  to  matters  of  pedigree  which  have  recently  transpired.  If  the 
declarant  is  dead  his  declarations  are  not  excluded  by  the  fact  that  living 
members  of  the  same  family  could  be  examined  on  the  same  point.7 


M.  157;  Smith  v.  Tebbitt,  L.  R.  1  P.  &  D.  354. 
See  also  Atty.-Gen.  v.  Kohler,  9  H.  L.  Cas. 
654.;  Gehr  v.  Fisher,  143  Pa.  St.  311,  affirming 
Sitler  v.  Gehr,  105  Pa.  St.  577,  51  Am.  Rep. 
207  (where  the  authorities  upon  this  question 
were  exhaustively  discussed);  Byers  v.  Wal- 
lace, 87  Tex.  503,  overruling  Smith  v.  Shinn, 
58  Tex.  1. 

Monkton   v.   Atty.-Gen.   Distinguished.  —  See 

Blackburn  1.  Crawford,  3  Wall.  (U.  S.)  175. 

1.  Slight  Evidence.  —  Vowles  v.  Young,  13 
Ves.  Jr.  147;  Monkton  v.  Atty.-Gen.,  2  Russ. 
&  M.  157;  Fulkerson  v.  Holmes,  117  U.  S.  397; 
Young  v.  Shullenberg,  165  N.  Y.  385;  In  re 
Robb,  37  S.  Car.  19;  Brown  v.  Lazarus,  5  Tex. 
Civ.  App.  81. 

And  in  De  Leon  w.  McMurray,  5  Tex.  Civ. 
App.  280,  it  was  said:  "  But  the  declarations 
of  a  person  offered  to  show  pedigree  appear  to 
have  been  considered  in  this  state  effective  to 
prove  the  relationship  of  the  declarant  also. 
Louder  v.  Schluter,  78  Tex.  105;  Fowler  v. 
Simpson,  79  Tex.  614,  23  Am.  St.  Rep.  370. 
If  the  person  back  to  whom  pedigree  is  sought 
to  be  traced  died  at  a  very  remote  period,  it  is 
difficult  to  see  how  such  testimony  could  be 
used,  for  it  would  be  equally  difficult  to  prove 
the  relationship  of  the  declarant." 

2.  Degrees  of  Relationship.  —  Vowles  v. 
Young,  13  Ves,  Jr.  140;  Alston  v.  Alston, 
(Iowa  1901)  86  N.  W.  Rep.  57. 

3.  Question  for  Judge.  —  Doe  v.  Davies,  10  Q. 

B.  323,  59  E.  C.  L.  323;  Hitchins  v.  Eardley, 
L.  R.  2  P.  &  D.  248;  Siller  v.  Gehr,  105  Pa. 
St.  577,  51  Am.  Rep.  214;  Northrop  v.  Hale,  76 
Me.  309,  49  Am.  Rep.  615;  In  re  Robb,  37  S. 
Car.  19. 

4.  Hearsay  upon  Hearsay.  —  Doe  v.  Griffin,  15 
East  293;  Doe  v.  Randall,  2  M.  &  P.  20,  17  E. 

C.  L.  200;  Monkton  v.  Atty.-Gen.,  2  Russ.  & 
M.  165;  Davies  v.  Lowndes,  6  M.  &  G.  525,  46 
E.  C.  L.  525;  Elliott  v.  Peirsol,  1  Pet.  (U.  S.) 
328;  Strickland  v.  Poole,  1  Dall.  (Pa  )  14; 
Eisenlord  v.  Clum,  126  N.  Y.  563, 

5.  See  infra,  this  title,  Forms  of  Hearsay  — 
General  Repute, 


6.  Declarant  Must  Be  Dead  —  England.  — 
Pendrell  v.  Pendrell,  2  Stra.  925;  Butler  v. 
Mountgarret,  7  H.  L.  Cas.  633. 

United  States.  — Stegall  v.  Stegall,  2  Brock. 
(U.  S.)  256. 

Alabama.  —  White  v.  Strolher,  11  Ala.  724; 
Cherrv  z.  State,  68  Ala.  30;  Rogers  v.  De 
Bardeleben  Coal,  etc..  Co.,  97  Ala.  154. 

California.  —  People  v.  Mayne,  118  Cal.  srq, 
62  Am.  St.  Rep.  256. 

Illinois.  —  Harland  v.  Eastman,  107  111.  535. 
Iowa.  —  Greenleaf  r.  Dubuque,  etc.,  R.  Co., 
30  Iowa  301. 

Kentucky.  —  Dupoyster  v.  Gagani,  84  Ky. 
409. 

Maine.  —  Northrop  v.  Hale,  76  Me.  306,  49 
Am.  Rep.  615. 

New  Hampshire.  —  Mooers  v.  Bunker,  29  N. 
H.  420;  Emerson  v.  White,  29  N.  H.  482. 

New  York.  —  McCarty  v  Hodges,  2  Edm. 
Sel.  Cas.  (N.  Y.)  433;  Nolan  v.  Nolan,  35  N.  Y. 
App.  Div.  339:  Vought  v.  Williams,  46  Hun 
(N.  Y.)  638,  affirmed  120  N.  Y.  253,  17  Am.  St. 
Rep.  634;  Fosgate  v.  Herkimer  Mfg.,  etc., 
Co..  12  Barb.  (N.  Y.)  352,  affirmed  12  N.  Y.  580; 
Leggett  v.  Boyd,  3  Wend.  (N.  Y.)  376;  Young 
v.  Shulenberg,  165  N.  Y.  388. 

Pennsylvania.  —  Covert  v.  Hertzog,  4  Pa.  St. 
145;  Carskadden  zi.  Poorman,  10  Watts  (Pa.) 
82,  36  Am.  Dec.  145. 

South  Carolina.  —  Robinson  v.  Blakely,  4 
Rich.  L.  (S.  Car.)  586,  55  Am.  Dec.  703;  In  re 
Robb,  37  S.  Car.  33. 

Texas.  —  Campbell  v.  Wilson,  23  Tex.  252, 

76  Am.  Dec.  67;  Johns  v.  Northcutt,  49  Tex. 
444:  Nehring  v.  McMurrain,  (Tex.  Civ.  App. 
1898)46  S.  W.  Rep.  369;  Austin,  etc.,  R.  Co. 
v.  Saunders,  (Tex.  Civ.  App.  1S94)  26  S.  \Y. 
Rep.  128. 

Vermont.  —  Mason  v.  Fuller,  45  Vt.  29;  In  re 
Hurlbmt,  68  Vt.  366. 

7.  Living  Witnesses.  —  Pearson  v.  Pearson, 
46  Cal.  633;  Craufurd  v.  Blackburn,  17  Md.  54, 

77  Am.  Dec.  323;  Raborg  v.  Hammond,  2  Har. 
&  G.  (Md.)  42;  Eisenlord  Clum,  126  N.  Y. 
563. 
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PEDIGREE. 


Lis  Mota  Interest. 


Such  Evidence  is  Primary  and  not  secondary,  and  is  admissible  on  tin  ground 
that  generally  it  is  the  best  obtainable.1 

3.  Lis  Mota  —  Interest.  —  The  declarations  of  persons  since  deceased  to 
prove  pedigree  must  have  been  made  ante  litem  mot  am,  or  they  are  nol 
receivable  in  evidence;2  though  it  seems  that  a  declaration  made  with  tin- 
express  purpose  of  preventing  disputes  will  be  admissible.3  And  if  made 
ante  litem  motam  the  declarations  are  admissible  though  they  are  in  support 
of  the  declarant's  interest.4    Declarations  as  to  pedigree  will  not  be  excluded 


Evidence  Held  to  Be  Inadmissible.  —  But  in 
Birney  v.  Hann,  3  A.  K.  Marsh.  (Ky.)  326,  13 
Am.  Dec.  167,  it  was  held  that  although  hear- 
say and  reputation  were  evidence  and  proof  of 
pedigree,  yet  they  were  so  only  where  the  facts 
sought  to  be  shown  were  ancient  and  should 
not  be  admitted  if  better  evidence  could  be 
had.  And  see  Covert  v.  Hertzog,  4  Pa.  St. 
145- 

In  Smith  v.  Geer,  10  Tex.  Civ.  App.  252,  it 
was  held  that  where  both  the  parents  of  a  child 
had  testified  on  the  1  rial  as  to  his  age,  an  entry 
of  the  age  in  a  family  Bible  was  not  admissi- 
ble. But  in  that  case  the  entry  was  made  by 
a  stranger,  and  it  did  not  appear  that  he  was 
dead.  See  also  Campbell  v.  Wilson,  23  Tex. 
253.  76  Am.  Dec.  67. 

To  the  effect  that  where  living  members  of 
the  same  family  can  testify  to  the  same  fact 
hearsay  is  not  admissible,  see  Stouvenel  v. 
Stephens,  (C.  PI.  Gen.  T.)  26  How.  Pr.  (N.  Y.) 
244;  Fosgate  v.  Herkimer  Mfg.,  etc.,  Co.,  12 
Barb.  (N.  Y.)  352,  affirmed  12  N.  Y.  580.  But 
if  these  cases  are  in  conflict  with  the  rule  as 
laid  down  in  the  text,  they  are  overruled  by 
Eisenlord  v.  Clum,  126  N.  Y.  563. 

1.  Primary  Evidence.  —  Craufurd  v.  Black- 
burn, 17  Md.  49,  77  Am.  Dec.  323;  In  re  Hurl- 
burt,  68  Vt.  366.  See  also  the  title  Secondary 
Evidence. 

2.  Lis  Mota — England. —  Butler  v.  Mount- 
garret,  7  H.  L.  Cas.  633;  Gee  v.  Ward.  7  El.  & 
Bl.  509,  90  E.  C.  L.  509;  Berkeley  Peerage 
Case,  4  Campb.  401;  Loval  Peerage,  10  App. 
Cas.  763;  Dysart  Peerage  Case,  6  App.  Cas. 
489;  Doe  v.  Davies,  10  Q.  B.  315,  59  E.  C.  L. 
315;  Shedden  v.  Patrick,  2  Sw.  &:  Tr.  170. 

United  States.  —  Ellicott  v.  Pearl,  10  Pet.  (U. 
SO412;  Banert  v.  Dav,  3  Wash.  (U.  S.)  243; 
Matter  of  Hall,  1  Wall.  Jr.  (C.  C.)  88,  11  Fed. 
Cas.  No.  5,924;  Stein  v.  Bowman,  13  Pet.  (U. 
S.)  209. 

Connecticut.  —  Chapman  v.  Chapman,  2 
Conn.  349,  7  Am.  Dec.  277. 

District  of  Columbia.  —  Green  v.  Norment  5 
Mackey  (D.  C.)  91. 

Indiana.  —  De  Haven  v.  De  Haven,  77  Ind. 
237. 

Maine.  —  Northrop  v.  Hale,  76  Me.  306,  49 
Arn.  Rep.  615. 

New  Hampshire.  —  Emerson  v.  White,  29  N. 
H.  482. 

New  York.  —  People  v.  Fulton  F.  Ins.  Co., 
25  Wend.  (N.  Y.)  205;  Caujolle  v.  Ferrie,  26 
Barb.  (N.  Y.)  177. 

North  Carolina.  —  Morgan  v.  Purnell,  4 
Hawks  (n  N.  Car.)  95. 

South  Carolina.  —  In  re  Robb,  37  S.  Car. 
33- 

Texas.- — Byers  v.  Wallace,  87  Tex.  504; 
Schott  v.  Pellerim,  (Tex.  Civ.  App.  1807)  43  S. 


W.  Rep.  944;  Brown  v.  Lazarus,  5  Tex.  Civ. 
App.  84. 

Virginia.  —  Gregory  7'.  Baugh,  2  Leigh  (\"a.) 
665. 

As  to  the  Meaning  of  Lis  Mota,  see  the  title 
Declarations,  vol.  9,  p.  11. 

Not  Necessary  to  Prove  (Siat  Person  Making 
Declaration  Knew  of  Lis  Mota. —  Gregory  v. 
Baugh,  2  Leigh  (Va.)  665.  And  see  the  title 
Declarations,  vol.  9,  p.  12. 

Controversy  Extending  over  Long  Period.  —  A 
woman  named  S.  brought  a  suit  for  her  free- 
dom in  1772,  and  dying  soon  after,  that  pro- 
ceeding was  abated;  some  twenty-live  or  thirty 
years  after,  one  W.,  an  old  person,  informed 
her  son  thai  S.  was  free,  and  her  family,  in 
consequence  of  their  Indian  descent  from  Ihe 
mother.  In  a  suit  brought  by  S.'s  grandson 
to  recover  his  freedom,  W  's  son  testified  lo 
those  declarations  of  his  mother  as  to  the 
plaintiff's  ancestor  S.  It  was  held  that  this 
hearsay  evidence  was  not  objectionable  on  the 
ground  that  the  declarations  of  W.  were  made 
post  litem  motam.  Gregory  v.  Baugh,  2  Leigh 
(Va.)  665. 

3.  Prevention  of  Disputes. —  1  Wharton  on 
Evidence  (3d  ed.),  §  214;  ElHolt  v.  Peirsol,  I 
Pet.  (U.  S.)  328;  Green  v.  Norment,  5  Mackey 
(D.  C.)gi;  Berkeley  Peeraee  Case,  4  Campb. 
401,  in  which  last  case  it  was  held  thai  an 
entry  made  in  a  book,  by  a  father,  for  the  ex- 
press purpose  of  establishing  the  legitimacy 
of  his  son,  if  this  should  ever  come  in  ques- 
tion, was  admissible. 

But  see  contra.  Chapman  v.  Chapman,  2 
Conn.  349,  7  Am.  Dec.  277.  See  also  State  v. 
Watters,  3  Ired.  L.  (25  N.  Car.)  458. 

4.  Interest  of  Declarant  Does  Not  Disqualify.  — 
Hurst  v.  Jones,  1  Wall.  Jr.  (C.  C.)  Appendix 
III,  12  Fed.  Cas.  No.  6,934;  Green  v.  Norment, 

5  Mackev  (D.  C.)  gr;  De  Haven  v.  De  Haven, 
77  Ind.  236;  Strickland  v.  Poole,  1  Dall.  (Pa.) 
14;  Fowler  v.  Simpson,  79  Tex.  614,  23  Am. 
St.  Rep.  370.  But  see  Speed  v.  Brooks,  7  J. 
J.  Marsh.  (Ky.)  119;  Byers  v.  Wallace,  87  Tex. 
504. 

Marriage.  —  The  declarations  of  a  woman 
afterwards  deceased  that  her  former  husband 
was  dead  at  the  time  of  her  second  marriage 
are  competent  evidence  on  the  trial  of  an  issue 
involving  the  legitimacy  of  the  children  of 
such  second  marriage.  Spears  v.  Burton,  31 
Miss.  547. 

But  a  statement  by  a  person  since  deceased 
who  has  been  twice  married,  tending  to  in- 
validate his  first  marriage  and  thus  establish 
his  second,  has  been  rejected.  De  Haven  v. 
De  Haven,  77  Ind.  238;  Plant  v.  Taylor,  7  H. 

6  N.  311.  See  also  infra,  this  section,  Pedi- 
gree in  Issue  —  Facts  Embraced  by  Term  "Pedi- 
gree." . 
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because  the  declarant  was  in  the  same  situation  touching  the  subject-matter 
of  the  controversy  as  the  party  relying  on  the  declarations,  nor  because  the 
declarations  were  in  direct  support  of  the  declarant's  title.1 

4.  Pedigree  in  Issue  —  a.  General  Rule.  —  The  rule  has  been  laid  down 
that  to  render  hearsay  admissible  in  proof  of  pedigree  or  the  facts  embraced 
by  that  term,  the  pedigree  itself  must  be  in  issue,  and  not  merely  relevant 
to  the  issue.  That  is  to  say,  hearsay  is  admissible  in  proof  of  the  facts  con- 
stituting pedigree  only  when  proof  of  such  facts  is  required  for  some  genea- 
logical purpose.2  But  the  soundness  of  this  rule  has  been  questioned  more 
than  once,  and  in  a  number  of  cases  it  has  been  held  that  when  the  facts 
embraced  by  the  term  ''pedigree"  are  relevant  to  the  issue,  hearsay  is 
admissible  though  a  genealogy  is  not  directly  in  issue.3 

b.  Facts  Embraced  by  Term  "Pedigree." — The  word  "pedigree  " 
embraces  not  only  general  questions  of  descent  and  relationship,  but  also  the 
particular  facts  of  birth,  marriage,  and  death,  and  the  times  when,  either 
absolutely  or  relatively,  these  events  happened.4  The  term  has  been 
held  to  include  parentage,5  relationship 6  and  the  degree  of  relationship.7 


1.  Interest  of  Declarant  —  England.  —  Monk- 
ton  v.  Auy.-Gen.,  2  Russ.  &  M.  iOo;  Moseley 
v.  Davies,  n  Price  162;  Harwood  v.  Sims, 
Wightw.  112;  Dsacle  v.  Hancock,  13  Price  237; 
Shedden  v.  Patrick,  2  Sw.  &  Tr.  170;  Davies 
v,  Lowndes,  7  Scott  N.  R.  Ig8,  6  M.  &  G.  517, 
46  E.  C.  L.  517;  Reilly  r.  Fitzgerald,  1  Drury 
Ch.  120,  140;  Butler  z..  Mountgarret,  7  H.  L. 
Cas.  633;  Doe  v.  Tarver,  R.  &  M.  142  21  E. 
C.  L.  400;  Davies  v.  Morgan,  1  Cromp.  4  J. 
593;  Ni;holls  v.  Parker,  14  East  331,  note; 
Freeman  v.  Phillipps,  4  M.  &  S.  491. 

United  Slates.  —  Elliott  v.  Peirsol,  1  Pet.  (U. 
S.)  328. 

Kentucky.  —  Whalen  v.  Nisbet,  95  Ky.  464. 

2.  Pedigree  Must  Be  in  Issue  —  England.  — 
Whittuck  v.  Waters,  4  C.  &  P.  375,  19  E.  C.  L. 
427;  Shields  v.  Boucher,  1  De  G.  &  Sm.  40; 
Smith  v.  Smith,  Ir.  R.  10  Eq.  273,  1  L.  R.  Ir. 
206;  Figg  v.  Wedderburne,  6  Jur.  218;  Haines 
v.  Guthrie,  13  Q.  B.  D.  818;  Rex  v.  Erith,  8 
East  539;  Palmer  v.  Palmer,  L.  R.  16  Ir.  364. 

Canada.  —  Mason  v.  Massachusetts  Ben.  L. 
Assoc..  30  Ont.  728. 

United  States. — Connecticut  Mut.  L.  Ins. 
Co.  z:  Schvvenk,  94  U.  S.  593. 

Connecticut.  —  Union  v.  Plainfield,  39  Conn. 
5°3- 

Georgia.  —  Mullery  v.  Hamilton,  71  Ga.  720. 
51  Am.  Rep.  288. 

Kentucky.  —  N.,  etc.  R.  Co.  v.  Simcoe,  14 
Ky.  L.  Rep.  526. 

New  Jersey.  —  Westfield  v.  Warren.  8  N.  J. 
L.  249;  Independence  v.  Pompton,  9  N.J.  L. 
209. 

New  York.  —  Matter  of  Taylor,  9  Paige  (N. 
Y.)  611. 

Tennessee.  — Carter  v.  Montgomery,  2  Tenn. 

Ch.  229. 

A  Case  Is  Not  Necessarily  a  Case  of  Pedigree  be- 
cause It  May  Involve  Questions  of  Birth,  Parent- 
age, Age,  or  Relationship.  Where  these  ques- 
tions are  merely  incidental,  and  the  judgment 
will  simply  establish  a  debt,  or  a  person's  lia- 
bility on  a  contract,  or  his  proper  settlement 
as  a  pauper,  and  things  of  that  nature,  the 
case  is  not  one  of  pedigree,  although  questions 
of  marriage,  legitimacy,  death,  or  birth  are 
incidentally  inquired  of.  People  v.  Mayne, 
118  Cal.  516,  62  Am.  St.  Rep.  256;  Eisenlord 


v.  Clum,  126  N.  Y.  566;  Bowen  v.  Preferred 
Acc.  Ins.  Co.,  68  N.  Y.  App.  Div.  344;  People 
v.  Miller,  (County  Ct.)  30  Misc.  (M.  Y.)  355. 

3.  Facts  Relevant  to  Issue. —  Wilson  v.  Biown- 
lee,  24  Ark.  586,  91  Am.  Dec.  523;  Korth 
Brookfield  z\  Warren,  16  Gray  (Mass.)  175; 
Sivink  v.  French,  11  Lea  (Tenn.)  78,  47  Am. 
Rep.  277;  Primm  v.  Stewart,  7  Tex.  178;  Sum- 
merhill  v.  Darrovv,  94  Tex.  71;  In  re  Hurlburt, 
68  Vt.  366. 

4.  Facts  that  Constitute  Pedigree.  —  Palmer  v. 
Palmer,  L.  R.  16  Ir.  364;  Haines  v.  Guihrie, 
13  Q.  B.  D.  818;  Mason  ...  Massachusetts  Ben. 
L.  Assoc.,  30  Ont.  728;  Kelly  v.  McGuire,  15 
Ark.  604;  American  L.  Ins.,  etc.,  Co.  v.  Rose- 
nagle.  77  Pa.  St.  507;  Swink  tr.  French,  11  Lea 
(Tenn.)  80,  47  Am.  Rep.  277.  And  see  supra, 
this  title,  Definition. 

5.  Parentage.  —  Rowland  v.  Ladiga.  21  Ala. 
g;  In  re  Heaton,  135  Cal.  385;  Chilvers  v. 
Race,  196  111.  71;  Morris  v.  Swaney,  7  Heisk. 
(Tenn.)  591. 

The  principal  question  in  cases  of  pedigree 
is  the  parentage  or  descent  of  the  individual 
in  question.  Alston  v.  Alston,  (Iowa  1901)  86 
N.  W.  Rep.  57. 

6.  Relationship  —  England.  —  Doe  v.  Randall, 
2  M.  &  P.  26,  17  E.  C.  L.  203;  Vowles  v. 
Young,  13  Ves.  Jr.  147. 

Alabama.  —  Rowland  v.  Ladiga,  21  Ala.  9. 
Illinois.  — Chilvers  v.  Race,  196  111.  71. 
Alarvland.  —  Johnson  v.  Howard,  I  Har.  it 
M.  (Md.)28i;  Pancoast  v.  Addison.  1  Har.  & 
J.  (Md.)  350,  2  Am.  Dec.  520;  Jones  v.  Jones, 
36  Md.  457,  11  Am.  Rep.  505;  State  v.  Green- 
well,  4  Gill  &  J.  (Md.)  407. 

Massachusetts.  —  Bulrickr.  Tilton,  155  Mass. 
461. 

Michigan.  — Van  Sickle  z\  Gibson,  40  Mich. 
170. 

Tennessee. — Flowers  v.  Haralson,  6  Yerg. 
(Tenn.)  494. 

Texas.  —  Louder  -'.  Schluter.  78  Tex.  103. 

7.  Degree  of  Relationship.  —  Chapman  v. 
Chapman,  2  Conn.  350.  7  Am.  Dec.  277;  State 
«'.  Greenwelt.  4  Gill  &  J.  (Md.)  407;  Webb  r. 
Richardson,  42  Yt.  465. 

Declarations  to  Show  that  Two  Persons  Are 
Brothers.  —  Green  v.  Xorment.  5  MackeviD. 
C.)So;  Flowers  v.  H aralson.  6  Yerg  (Tenn.)494. 
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heirship,1  and  name.2  Upon  the  question  of  race  and  freedom  there  has 
been  some  conflict  of  authority.3 

Birth  and  Age.  —  The  facts  of  birth  4  and  age  5  are  matters  of  pedigree  upon 
which  hearsay  evidence  has  been  held  in  many  cases  to  be  admissible.  So  a 
party  may  testify  to  his  own  age  without  giving  the  source  of  his  information.6 
His  age  is  a  fact  of  which  he  may  be  said  to  have  knowledge  based  upon 
family  tradition.7 

Marriage  and  Legitimacy.  —  In  cases  of  pedigree  the  declarations  of  relatives 
and  of  the  members  of  a  family  are  admissible  after  their  death  to  prove 
marriage,  and  the  rule  of  evidence  admitting  such  declarations  is  not  subject 
to  the  qualification  that  cohabitation  must  first  be  shown  to  raise  the  infer- 


1.  Heirship.  —  Malone  v..  Adams,  113  Ga. 
791;  Mann  v.  Cavanaugh,  (Ky.  1901)  62  S.  W. 
Rep.  854;  Dawson  v.  Mayall,  45  Minn.  408; 
Moffit  v.  Witherspoon,  10  Ired.  L.  (32  N.  Car.) 
185;  Louder  v.  Schluter,  78  Tex.  103. 

3.  Name.  —  Monkton  ^'.  Atty.-Gen.,  2  Russ. 
&  M.  158. 

3.  Freedom  —  Race.  —  In  Davis  v.  Wood,  1 
Wheat.  (U.  S.)  6,  hearsay  was  held  to  be  inad- 
missible to  establish  the  freedom  of  the  pe- 
titioner's ancestor  from  which  to  deduce  the 
petitioner's  right  to  release  from  slavery. 

So,  in  State  v.  Watters,  3  Ired.  L.  (25  N. 
Car.)  455,  it  was  held  that  the  declarations  of 
the  grandmother  of  one  who  was  charged  to 
be  a  person  of  color,  that  his  mother  was  the 
offspring  of  a  white  man  and  herself,  were  not 
admissible  evidence  upon  that  question.  But 
compare  White  v.  Clements,  39  Ga.  232; 
Chancellor  v.  Milly,  9  Dana  (Ky.)  24,  33  Am. 
Dec.  521:  Carter  Montgomery,  2  Tenn.  Ch. 
229;  Gregory  v.  Baugh,  2  Leigh  (Va.)  665. 

4.  Birth.  —  In  Goods  of  Thompson,  12  P.  D. 
100;  Branch  v.  Texas  Lumber  Mfg.  Co.,  56 
Fed.  Rep.  707,  13  U.  S.  App.  495;  North 
Brookfield  v.  Warren,  16  Gray  (Mass.)  174; 
American  L.  Ins.,  etc.,  Co.  v.  Rosenagle,  77 
Pa.  St.  516. 

5.  Age  —  England.  —  Kidney  v.  Cockburn,  2 
Russ.  &  M.  167;  Higham  v.  Ridgway,  10  East 
109.  See  also  Herbert  v.  Tuckal,  T.  Raym. 
84;  Roe  v.  Rawlings,  7  East  290. 

United  States. — Clara  v.  Ewell,  2  Cranch 
(C.  C.)  208. 

California.  —  People  v.  Slater,  119  Cal.  620. 

Georgia.  —  Southern  L.  Ins.  Co.  v.  Wilkin- 
son, 53  Ga.  547. 

Indiana.  —  Collins  v.  Grantham,  12  Ind.440. 

Kentucky.  —  Woodard  v.  Spiller,  I  Dana 
(Ky.)  180,  25  Am.  Dec.  139. 

Louisiana.  —  David  v.  Sittig,  I  Mart.  N.  S. 
(La.)  147. 

Michigan.  —  Hunt  r.  Supreme  Council,  etc., 
64  Mich.  671,  8  Am.  St.  Rep.  855. 

Missouri.  —  Beckham  v.  Nacke,  56  Mo.  546. 

New  York.  —  Matter  of  Fox.  (Surrogate  Ct.) 
9  Misc.  (N.  Y.)  661. 

Pennsylvania.  —  Carskadden  v.  Poorman,  10 
Watts  (Pa.)  82,  36  Am.  Dec.  145;  Watson  v. 
Brewster,  1  Pa.  St.  381;  American  L.  Ins., 
etc.,  Co.  v.  Rosenagle,  77  Pa.  St.  507.  . 

Tennessee.  —  Swinki".  French,  11  Lea  (Tenn.) 
78,  47  Am.  Rep.  277. 

Texas.  —  Mutual  L.  Ins.  Co.  v.  Blodgett,  8 
Tex.  Civ.  App.  45. 

And  see  infra,  this  subsection,  paragraph 
Time  and  Place. 


In  Albertson  v.  Robeson,  1  Dall.  (Pa.)  9,  the 
evidence  of  a  witness  to  prove  the  age  of  his 
brother,  the  plaintiff,  from  the  hearsay  of  their 
father  and  mother,  was  refused. 

Rape.  —  In  People  v.  Mayne,  118  Cal.  516, 
62  Am.  St.  Rep.  256,  it  was  held  that  in  a  trial 
for  rape  a  family  Bible  was  inadmissible  to 
prove  age.  To  the  same  effect  see  People  v. 
Sheppard,  44  H un  (N.  Y.)  565.  See  also  the 
title  Rape. 

Life  Insurance. —  In  Southern  L.  Ins.  Co.  v. 
Wilkinson,  53  Ga.  535,  hearsay  evidence  was 
held  lo  be  admissible  to  establish  that  an  ap- 
plicant for  a  life-insurance  policy  bad  made 
misstatements  as  to  his  age.  To  the  same 
effect  see  Mutual  L.  Ins.  Co.  v.  Blodgett,  8 
Tex.  Civ.  App.  45;  Union  Cent.  L.  Ins.  Co.  v. 
Pollard,  94  Va.  155,  64  Am.  St.  Rep.  715 
But  see  Bowen  v.  Preferred  Acc.  Ins.  Co.,  68 
N.  Y.  App.  Div.  344;  Mason  v.  Massachusetts 
Ben.  L.  Assoc..  30  Ont.  729. 

Defense  of  Infancy. —  In  Haines  v.  Guthrie,  13 
Q.  B.  D.  3i8,  it  was  held  that  the  declarations 
of  a  father  before  his  death  were  not  admissi- 
ble in  evidence  to  prove  the  age  of  his  son, 
who  had  been  sued  for  the  price  of  a  horse 
sold  to  him  and  who  had  set  up  the  defense  of 
infancy.  But  see  Collins  v.  Grantham,  12  Ind. 
440;  Wiseman  v.  Cornish,  8  Jones  L.  (53  N. 
Car.)  218. 

6.  Party  May  Testify  to  His  Own  Age,  —  Cherry 
v.  State,  68  Ala.  29;  Central  R.  Co.  v.  Coggin, 
73  Ga.  689;  Hill  v.  Eldridge,  126  Mass.  234; 
Com.  v.  Stevenson,  142  Mass.  466;  Cheever  v. 
Congdon,  34  Mich.  297;  Morrison  v.  Emsley, 
53  Mich.  564;  Comstock  v.  State,  14  Neb.  205; 
Pearce  v.  Kyzer,  16  Lea  (Tenn.)  521,  57  Am. 
Rep.  240;  State  v.  Cain,  9  W.  Va.  559. 

In  Alston  v.  Alston,  (Iowa  1901)  86  N.  W. 
Rep.  57,  it  was  said:  "Of  course,  facts  which 
might  be  shown  by  proof  of  declarations  of 
a  person  deceased  may  be  shown  by  the  testi- 
mony of  the  same  person  living,  so  that  a  wit- 
ness may  testify  as  to  who  is  his  father,  or  as 
to  his  age,  although,  of  course,  he  cannot  know 
these  matters  by  personal  knowledge."  Citing 
Webb  v.  Richardson,  42  Vt.  465;  Houlton  v. 
Manteuffel,  51  Minn.  185;  Cheever  v.  Cong- 
don, 34  Mich.  296. 

7.  State  v.  Marshall,  137  Mo.  469. 
In  Parkhurst  v.  Krellinger,  69  Vt.  375,  the 

defendant  claimed  that  his  daughter  was  over 
eighteen  years  of  age,  and  was  properly  al- 
lowed to  show  that  before  any  controversy 
had  arisen  he  had  made  for  her  a  birthday 
party  at  which  there  was  a  cake  with  figures 
thereon  indicating  her  age. 
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ence  of  marriage.1  As  hearsay  is  admissible  upon  the  question  of  marriage, 
it  follows  naturally  that  legitimacy  or  illegitimacy  may  be  shown  by  the 
declarations  of  relatives  since  deceased.2 

Death.  —  Death  is  a  matter  of  pedigree,  and  may  be  proved  by  hearsay 
evidence  with  the  qualifications  already  noted.3  And  so  hearsay  has  been 
held  to  be  admissible  upon  the  question  of  death  leaving  issue  or  death 
without  issue.4 

Time  and  Place. —  While,  in  general,  it  has  been  held  that  hearsay  evidence 
of   such   specific  facts 5  as   the   time  and  place  of   birth,6  the    time  of 


1.  Marriage  — ■  United  States.  —  Jewell  v. 
Jewell,  i  How.  (U.  S.)  219. 

Arkansas.  —  Kelly  v.  McGuire,  15  Ark.  555. 
California.  —  Pearson  v.   Pearson,  46  Cal. 
609. 

District  of  Columbia.  — Jennings  v.  Webb,  8 
App.  Cas.  (D.  G.)  43. 

Kansas. — Smith  v.  Brown,  8  K°" 
Kentucky.  —  Dannelli  v.   Dann;,li    4  _>ush 

(Ky.)5i. 

Maryland.  —  Craufurd  v.  Blackburn,  17  Md. 
54.,  77  Am.  Dec.  323;  Barnum  v.  Barnum,  42 
Md.  253;  Jackson  v.-  Jackson,  80  Md.  176; 
Copes  v.  Pearce,  7  Gill  (Md.)  247. 

Michigan.  — Van  Sickle  v.  Gibson,  40  Mich. 
170. 

New  York.  —  Alexander  v.  Chamberlin,  1 
Thomp.  &  C.  (N.  Y.)  600;  Caujolle  v.  Ferrie, 
23  N.  Y.  90;  Eisenlord  v.  Clum,  126  N.  Y.  552; 
Fenton  v.  Reed,  4  Johns.  (N.  Y.)  52. 

North  Carolina.  —  Morgan  v.  Purnell,  4 
Hawks  (11  N.  Car.)  95. 

Pennsylvania.  — -  Winder  v.  Winder,  1  Yeates 
(Pa.)  r52;  American  L.  Ins.,  etc.,  Co.  v. 
Rosenagle,  77  Pa.  St.  507;  Picken's  Estate, 
163  Pa.  St.  14. 

South  Carolina.  —  In  re  Robb,  37  S.  Car.  19. 

Texas.  — ■  Summerhill  v.  Darro w,  94  Tex.  71. 

Time  of  Marriage.  —  American  L.  Ins.,  etc., 
Co.  v.  Rosenagle,  77  Pa.  St.  507. 

2.  Legitimacy  —  England.  —  Goodright  v. 
Moss.  2  Cowp.  591;  Murray  v.  Milner,  12  Ch. 
D.  849;  Slaneyz*.  Wade,  1  Mvl.  &  C  338;  Har- 
grave  v.  Hargrave,  2  C.  &  K.  701,  61  E.  C.  L. 
701. 

Arkansas.  —  Kelly  v.  McGuire,  15  Ark.  555. 

California.  —  Pearson  v.  Pearson,  46  Cai. 
609;  In  re  Heaton,  135  Cal.  385. 

Iowa.  — Alston  v.  Alston,  (Iowa  1901)  86  N. 
W.  Rep.  57- 

Kentucky  — Dannelli  v.  Dannelli,  4  Bush 
(Ky.)  si;  Whalen  v.  Nisbet,  95  Ky.  464. 

Maryland.  —  Jackson  v.  Jackson,  80  Md.  176. 

Mississippi.  — Spears  v.  Burton,  31  Miss.  547. 

New  York.  —  Caujolle  v.  Ferrie.  26  Barb. 
(N.  Y.)  177,  affirmed  23  N.  Y.  91;  Alexanders. 
Chamberlin,  1  Thomp  &  C.  (N.  Y.)  600. 

Pennsylvania.  —  Picken's  Esiate,  163  Pa. 
St.  14. 

South  Carolina.  —  In  re  Robb,  37  S.  Car.  19. 

Tennessee.  —  Ford  ».  Ford,  7  Humph. 
(Tenn  )  92. 

See  also  the  title  Bastardy,  vol.  3,  p.  881. 

Declarations  of  Person  Since  Deceased  as  to  His 
Own  Legitimacy  Receivable.  —  In  re  Penon,  53 
L.  T.  N.  S.  707. 

3.  Death  —  England.  —  Doe  v.  Pembroke,  II 
East  504. 

United  States.  —  Branch  v.  Texas  Lumber 
Mfg.  Co.,  56  Fed.  Rep.  707,  13  U.  S.  App.  495. 


California.  —  Anderson  v.  Parker,  6  Cal.  197. 
Illinois.  —  Ringhouse  v.  Keever,  49  111.  470; 
Stumpf  v.  Osterhage.  m  111.  82. 

Kentucky.  —  Ewing  v.  Savary,  3  Bibb(K\.) 
236;  Mann  v.  Cavanaugh.  (Ky.  1901)  62  S.  W. 
Rep.  854. 

Maryland. —  Pancoast  v.  Addison,  I  Har. 
&  J.  (Md.)  350,  2  Am.  Dec.  520. 

Michigan.  —  Van  Sickle  v.  Gibson,  40  Mich. 
170 

Mississippi.  —  Spears  v.  Burton.  31  Miss.  547. 
New  Hampshire.  —  Morrill  v.  Foster,  33  N  . 
H.  379- 

New  York.  —  Clark  v.  Owens,  18  N.  Y.  434. 
Pennsylvania.  —  American  L.  Ins.,  etc.,  Co. 
v.  Rosenagle,  77  Pa.  St.  507. 

Tennessee.  —  Saunders  v.  Fuller,  4  Humph. 
(Tenn.)  516;  Flowers  v.  Haralson,  6  Yerg. 
(Tenn.)  494;  Swink  v.  French,  11  Lea  (Tenn.) 
81,  47  Am.  Rep.  277. 

Texas.  —  Davidson  v.  Wallingford,  88  Tex. 
619. 

Vermont.  —  Mason  p.  Fuller,  45  Vt.  29. 
Wisconsin.  —  Du  Pont  v.  Davis,  30  Wis.  170. 
Finding  and  Burial  of  Eody. —  In  Jackson 
Ettz,  5  Cow.  (N.  Y.)  314.  ii  was  held  that  hear- 
say evidence  of  finding  the  body  or  the  burial 
of  one  supposed  to  be  dead  was  inadmissible, 
though  otherwise  as  to  the  fact  of  his  death. 

4.  Issue  or  Want  of  Issue.  —  Butrick  v.  Tilion, 
155  Mass.  461;  People  v.  Fulton  F.  Ins.  Co  , 
25  Wend.  (N.  Y.)  208:  Flowers  r.  Haralson,  6 
Yerg.  (Tenn.)  494. 

In  Washington  v.  New  York  Sav.  Bank,  65 
N.  Y.  App.  Div.  342,  it  was  said:  "  It  [ihe  ap- 
pellant] insists,  however,  that  while  hearsay 
evidence  is  admissible  for  the  purpose  of  es- 
tablishing birth  of  issue,  a  different  rule  should 
apply  in  establishing  that  a  person  died  with- 
out issue     We  ihink  the  rule  is  the  same." 

5.  Specific  Facts.  —  See  Shields  v.  Boucher,  1 
De  G.  &  Sm.  40;  Eisenlotd  :•.  Clum,  126  N.  Y. 
565. 

6.  Time  and  Place  of  Birth.  —  Berkeley  Peer- 
age Case,  4  Campb.  410;  McCarty  r.  Deming, 
4  Lans.  (N.  Y.)  440;  American  L.  Ins.,  etc., 
Co  v.  Rosenagle,  77  Pa.  St.  507;  Swink  t. 
French,  n  Lea  (Tenn.)  78,  47  Am.  Rep.  277. 
Compare  Isaac  v.  Gompertz,  cited  in  Hubb.  Ev. 
of  Sue.  650. 

Place  of  Birth  Considered  Not  Question  of  Pedi- 
gree —  Evidence  Held  to  Be  Inadmissible.  —  Rex 
v.  Erith,  8  East  539.  See  also  Hammond  v. 
Noble,  57  Vt.  203. 

"  By  the  English  authorities,  hearsay  evi- 
dence is  admissible  to  prove  pedigree,  but  not 
the  place  of  a  child's  birth."  Wilmington  v. 
Burlington,  4  Pick.  (Mass  )  174.  See  also 
Braintree  v.  Hingham,  1  Pick.  ^Mass.)  247; 
Adams  v.  Swansea,  116  Mass.  596.  But  com- 
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death,1  place  of  residence,2  and  locality  generally,3  as  matters  of  pedigree, 
was  admissible,  the  authorities  are  not  uniform.4 

IV.  Forms  of  Hearsay  —  1.  Oral  Declarations.  —  Oral  declarations  of  rela- 
tives are  admissible  after  the  death  of  the  declarants  in  proof  of  pedigree,  sub- 
ject to  the  qualifications  pointed  out  in  preceding  sections  of  this  title.* 

pare  North  Brookfield  v.   Warren,  16  Gray 
(Mass.)  171. 

In  Shearer  v.  Clay,  i  Lilt.  (Ky.)  260,  it  was 
said :  "  Hearsay  evidence  is  admissible  to  prove 
pedigree,  and  the  declarations  of  a  deceased 
parent  have  been  admitted  to  prove  the  time 
of  a  child's  birth,  but  are  rejected  when  offered 
to  prove  the  place." 

1.  Time  of  Death  —  Hearsay  Admissible  —  Eng- 
land. —  Doe  v.  Pembroke,  11  East  504;  Roe  v. 
Rawlings,  7  East  290;  Bridger  v.  Huett,  2  F. 
&  F.  35- 

United  States,  —  Lewis  v.  Marshall,  5  Pet. 
(U.  S.)  470;  McClaskey  v.  Barr,  54  Fed.  Rep. 
784,  a  firming  47  Fed.  Rep.  154. 

California.  —  People  v.  Ratz,  115  Cal.  132. 

Maryland.  —  Raborg  v.  Hammond,  1  Har. 
&  G.  (Md.)  42. 

Massachusetts.  —  North  Brookfield  v.  War- 
ren, 16  Gray  (Mass.)  171. 

Michigan.  — Van  Sickle  v.  Gibson,  40  Mich. 
170. 

Missouri.  —  Smith  v.  Patterson,  95  Mo.  525. 
.\'ew  Hampshire.  —  Morrill  v.  Foster,  33  N. 
H.  386. 

Pennsylvania.  —  American  L.  Ins.,  etc.,  Co. 
v.  Rosenagle.  77  Pa.  St.  507. 

Tennessee.  —  Saunders  v.  Fuller,  4  Humph. 
(Tenn.)  516. 

Vermont.  —  Webb  v.  Richardson,  42  Vt.  465. 

Place  of  Death.  —  In  Carter  v.  Montgomery, 
2  Tenn.  Ch.  229,  it  was  held  that  hearsay  evi- 
dence was  not  admissible  to  prove  the  place 
of  death. 

2.  Place  of  Residence.  —  Shields  v.  Boucher, 
1  De  G.  &  Sm.  40;  Doe  v.  Randall,  2  M.  &  P. 
20,  17  E.  C.  L.  200;  Cuddy  v.  Brown.  78  111. 
415;  Stumpf  v.  Osterha^e,  in  111.  82;  North 
Brookfield  v.  Warren,  16  Gray  (Mass.)  171; 
Wise  v.  Wynn.  59  Miss.  588;  Schott  v.  Pel- 
lerim,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 
944;  Byers  v.  Wallace,  87  Tex.  511  [overruling 
Smith  v.  Shinn,  58  Tex.  r];  McNeil  v.  O'Con- 
nor, 79  Tex.  227. 

In  Eraser  v.  Jennison,  42  Mich.  206,  it  was 
held  that  testimony  that  a  witness  knew  by 
repute  that  her  father  and  his  brother  came  to 
the  state  together,  and  that  they  were  the  only 
two  brothers  of  the  family  who  did  so,  was 
not  objectionable  as  hearsay. 

General  Reputation. —  But  residence  cannot 
be  proven  by  general  reputation  nor  by  the 
declarations  of  associates  or  neighbors  which 
are  mere  hearsay.  East  Tennessee,  etc.,  R. 
Co.  v.  Thompson,  94  Ala.  636.  See  also  State 
Bank  v.  Seawell,  18  Ala.  616. 

Hearsay  Evidence  as  to  Residence  Inadmissible. 
—  In  Ferguson  v.  Wright,  113  N.  Car.  543,  and 
Brooks  v.  Clay,  3  A.  K.  Marsh.  (Ky.)  550, 
hearsay  evidence  as  to  residence  was  rejected. 

Service  in  Army.  —  The  fact  that  a  person 
served  in  a  certain  army  has  been  held  not  to 
be  a  matter  of  pedigree.  Sargent  v.  Law- 
rence, 16  Tex.  Civ.  App.  540. 

Settlement  of  Pauper.  —  In  Union  v.  Plain- 
field,  39  Conn.  563,  it  was  held  that  upon  the 


question  of  the  settlement  of  a  pauper,  hearsay 
evidence  of  his  place  of  birth  was  not  admis- 
sible, such  not  being  a  question  of  pedigree. 
See  also  Rex  v.  Eriswell,  3  T.  R.  707;  Rex  v. 
Chadderton,  2  East  27;  Rex  v.  Ferry  Krystone, 
2  East  54;  Rex  v.  Abergwilly,  2  East  63;  Rex 
v.  Erith,  8  East  539;  Independence  v.  Pomp- 
ton,  9  N.  J.  L.  209;  Londonderry  v.  Andover, 
28  Vt.  416.  And  see  the  title  Poor  and  Poor 
Laws,  post. 

But  in  North  Brookfield  v.  Warren,  16  Gray 
(Mass.)  171,  such  evidence  was  held  to  be  ad- 
missible. 

3.  Locality.  —  Shields  v.  Boucher,  1  De  G.  & 
Sm.  40;  Rishton  v  Nesbitt,  2  M.  &  Rob.  554; 
Cuddy  v.  Brown,  78  111.  415;  Wise  v.  Wynn, 
59  Miss.  588;  Winders.  Winder  1  Veates  (Pa.) 
152;  American  L.  Ins.,  etc.,  Co.  v.  Rosenagle, 
77  Pa.  St.  507;  McNeil  v.  O'Connor,  79  Tex. 
227.  See  also  Byers  v.  Wallace,  87  Tex.  511, 
overruling  Smith  v.  Shinn,  58  Tex  I. 

4.  Hearsay  Evidence  Inadmissible  to  Prove 
Specific  Facts.  —  Rex  v.  Erith,  8  East  539;  Mima 
Queen  v.  Hepburn,  7  Cranch  (U.  S.)  290;  Union 
v.  Plainfield,  39  Conn.  563;  Wilmington  v. 
Burlington,  4  Pick.  (Mass.)  173;  Westfield  v. 
Warren,  8  N.  J.  L.  249;  Jackson  v.  Etzs,  5 
Cow.  (N.  Y.)  314;  Carter  v.  Montgomery,  2 
Tenn.  Ch.  216. 

5.  Oral  Declarations  —  England.  —  Good  right 
v.  Moss,  2  Covvp.  591;  Davies  v.  Lowndes,  7 
Scott  N.  R.  189;  Monkton  v.  Atty.-Gen.,  2 
Russ.  &  M.  162;  Crouch  v.  Hooper,  16  Beav. 
189;  Webb  v.  Haycock,  19  Beav.  342;  Slaney 
v.  Wade,  1  Myl.  &  C.  338. 

United  States.  —  Elliott  v.  Peirsol,  1  Pet.  (U. 
S.)  328,  Denoyer  v.  Ryan,  24  Fed.  Rep.  77. 
Georgia.  —  Malone  v.  Adams,  113  Ga.  791. 
Kansas.  — Smith  v.  Brown,  8  Kan.  608. 
Maine.  —  Northrop  v.  Hale,  76  Me.  306,  49 
Am.  Rep.  615. 

Minnesota.  —  Dawson  v.  Mayall,  45  Minn. 
408. 

Mississippi.  —  Wise  v.  Wynn.  59  Miss.  590. 
New  Hampshire.  —  Morrill  v.  Foster,  33  N. 
H.  379- 

New  York.  —  Eisenlord  v.  Clum,  126  N.  Y. 
552;  McCarly  v.  Hodges,  2  Edm.  Sel.  Cas.  (N. 
Y.)  433;  Alexander  :•.  Chamberlin,  1  Thomp. 
&C.(N.  Y.)6oo;  Washington?'.  Savings  Bank, 
65  N.  Y.  App.  Div.  342;  Matter  of  Fox,  (Surro- 
gate Ct.)  9  Misc.  (N.  Y.)  661. 

North  Carolina.  —  Clements  v.  Hunt,  I  Jones 
L.  (46  N.  Car.)  400;  Moffitt  v.  Witherspoon,  10 
Ired.  L.  (32  N.  Car.)  185. 

Pennsylvania.  —  Picken's  Estate,  163  Pa. 
St.  14. 

Tennessee.  — Swink  r.  French,  II  Lea  (Tenn.) 
78,  47  Am.  Rep.  277. 

Texas.  —  Louder  v.  Schluter,  78  Tex.  103; 
Davidson  v.  Wallingford,  88  Tex.  619. 

Weight  of  Such  Evidence.  —  In  Denoyer  -u. 
Ryan,  24  Fed.  Rep.  77,  it  was  said:  "  The  re- 
liance placed  upon  this  kind  of  evidence  de- 
pends upon  the  circumstances  attending  the 
declarations,  as  well  as  the  knowledge  that  the 
649  Volume  XXII. 


Forms  of  Hearsay. 


PEDIGREE. 


General  Repute. 


The  existence  of  a  family  register  does  not  exclude  proof  of  declarations  of 
members  of  the  family  after  their  death.1 

2.  General  Repute.  —  General  repute  in  a  family,  proved  by  the  testimony 
of  a  surviving  member,  has  been  considered  as  falling  within  the  rule  which 
permits  hearsay  evidence  in  proof  of  pedigree,  and  has  been  held  to  be 
admissible  in  such  cases.2  And  where  a  witness  testifies  as  to  the  general 
repute  in  his  family  it  is  not  necessary  to  show  that  the  declarant  is  dead,  as 
the  witness  does  not  undertake  to  testify  to  statements  attributed  to  any 
particular  person,  but  only  to  family  repute  in  general.3  But  "general  repu- 
tation," in  this  connection,  i?  confined  to  general  reputation  in  the  family, 
and  it  has  been  held  in  a  number  of  cases  that  general  repute  in  the  neigh- 
borhood is  not  admissible  to  prove  pedigree,4  although  there  are  cases 


declaiant  is  supposed  to  have  possessed  of 
the  matters  spoken  of."  And  in  that  case  it  was 
held  that  such  evidence  must  yield  lo  record 
evidence  to  the  contrary.  See  also  as  to  the 
weight  of  such  evidence  Crouch  v.  Hooper,  16 
Beav.  184;  Johnston  v.  Todd  5  Beav  599. 

1.  Clements  v.  Hunt,  1  Jones  L.  (46  N.  Car.) 
400;  Swink  v.  French,  11  Lea  (Tenn.)  80.  47 
Am.  Rep.  277. 

2.  Reputation  in  Family  Admissible  —  England. 
— Doe  v.  Griffin,  15  East  293;  Monkton  v. 
Atly.-Gen.,  2  Russ.  &  M.  147;  In  re  Perton, 
53  L.  T.  N.  S.  707. 

Uniteu  States.  —  Jewell  1.  Jewell,  1  How. 
(U.  S  )  219. 

Illinois.  —  Harland  v.  Eastman,  107  111.  535; 
Stumpf  v.  Osterhage,  111  111.  82;  Metheny  v. 
Bohn,  160  111.  263. 

Maryland.  —  Pancoast  v.  Addison,  I  Har.  & 
J.  (Md.)  350,  2  Am.  Dec.  520;  Copes  v.  Pearce, 
7  Gill  (Md.)  247;  Barnum  v.  Barnum,  42  Md. 
251. 

Massachusetts.  —  Butrick  v.  Tilton,  155 
Mass.  461. 

Michigan.  —  Proctor  v.  Bigelow,  38  Mich. 
282;  Van  Sickle  v.  Gibson,  40  Mich.  170;  Fraser 
v.  Jennison,  42  Mich.  206. 

New  York.  —  People  v.  Fulion  F.  Ins.  Co, 
25  Wend  (N.  Y.)  205;  Jackson  7'.  King,  5  Cow. 
(N.  Y.)  237,  15  Am.  Dec.  468;  McCarty  v. 
Hodges,  2  Edm.  Sel.  Cas.  (N.  Y.)  433;  Clark 
v.  Owens,  18  N.  Y.  434. 

North  Carolina.  —  Clements  v.  Hunt,  1  Jones 
L.  (46  N.  Car.)  400;  Morgan  v.  Purnell,  4 
Hawks  (n  N.  Car.)  95. 

Pennsylvania.  —  Watson  v.  Brewster,  1  Pa. 
St  381;  American  L.  Ins.,  etc.,  Co.  v.  Rose- 
nagle.  77  Pa  St.  507;  Sitler  v.  Gehr,  105  Pa. 
St.  577,  51  Am.  Rep.  207;  Picken's  Estate,  163 
Pa.  St.  14. 

Tennessee.  —  Pearce  v.  Kyzer.  16  Lea  (Tenn.) 
521,  57  Am.  Rep.  240. 

Vermont.  —  Webb  v.  Richardson,  42  Vt.  465; 
Mason  v.  Fuller,  45  Vt.  29. 

Wisconsin.  —  Eaton  v.  Tallmadge,  24  Wis. 
217 

As  to  Weight  of  Such  Evidence,  see  Johnston 
v.  Todd,  5  Beav.  395;  Sprigg  v.  Moale,  28  Md. 
509,  92  Am.  Dec.  698;  Swink  v.  French,  11  Lea 
(Tenn.)  81,  47  Am.  Rep.  277;  Saunders  v.  Ful- 
ler, 4  Humph,  (Tenn.)  516. 

Meaning  of  Term  "  General  Repute  in  the  Fam- 
ily." —  In  In  re  Hurlburt,  68  Vt.  379.  it  was 
said:  "  On  reason  and  authority,  we  think 
that  the  phrase  '  general  repute  in  the  family,' 
or  '  general  reputation  in  the  family,'  when 


applied  to  cases  of  pedigree,  means  declara- 
tions of  deceased  members  of  the  family  made 
ante  litem  mo  tarn,  and  family  history  and  tra- 
dition, handed  down  by  declarations  of  de- 
ceased members  of  the  family  made  ante  litem 
motam.  The  same  would  be  the  case  when  it 
is  necessary  to  prove  marriage,  birth,  or  death 
for  any  other  puipose."  And  in  that  case  the 
court  distinguished  "  general  reputation  in  the 
family,"  as  thus  used,  from  general  opinion 
or  belief  of  the  family,  however  acquired. 

Statement  of  Belief.  —  It  has  been  held  that 
where  members  of  the  family  have  given  in 
evidence  all  the  facts  within  their  knowledge, 
they  will  not  be  permitted  to  go  further  and 
express  their  belief  upon  such  facts.  Vought 
71  Williams,  46  Hun  (N.  Y.)  638,  affitmed  120 
N.  Y.  253,  17  Am.  St.  Rep.  634. 

In  Eastman  v.  Martin,  19  K.  H.  158,  it  was 
said:  "  He  states  that  Richard  Wibird  »vas  his 
great-great-grandfather,  and  he  is.  therefore, 
a  consanguineus  of  the  family.  But  the  de- 
scents he  could  not  have  had  any  personal 
knowledge  of.  And  he  does  not  say  that  it 
was  reputed  in  the  family  that  such  were  the 
descents."  The  evidence  was  therefore  held 
to  be  inadmissible. 

Specific  Statements  of  Members  of  a  Family  con- 
cerning the  legitimacy  of  another  member  of 
the  family  have  been  held  to  be  not  admissible. 
Orthwein  v.  Thomas,  (111.  1887)  13  N.  E.  Rep. 
567. 

3.  Death  of  Declarant.  —  Smith  v.  Kennev, 
(Tex.  Civ.  App.  1899)  54  S.  W.  Rep.  801;  Du 
Pont  v.  Davis,  30  Wis.  170.  And  see  the  cases 
cited  in  the  next  preceding  note.  But  compare 
In  re  Hurlburt,  68  Vt.  366. 

In  Rogers  v.  De  Baideleben  Coal,  etc.,  Co., 
97  Ala.  154,  it  was  held  that  the  testimony  of 
a  brother  that  the  reputation  in  the  family  was 
that  the  plaintiff  was  under  twenty-one  years 
of  age  was  inadmissible  on  the  ground  that  it 
was  not  shown  that  the  declarant  was  dead. 

4.  Rule  Confined  to  General  Reputation  in  Fam- 
ily. -■  Elder  v.  State,  123  Ala.  38;  In  re  Heaton, 
135  Cal.  385;  Greenwood  v.  Spiller,  3  111.  502; 
Metheny  v.  Bohn,  160  HI.  263:  De  Haven  v. 
De  Haven,  77  Ind.  236:  Ross  v.  Loom  is,  64 
Iowa  432;  Watson  v.  Richardson,  no  Iowa 
690;  Jackson  v.  Browner,  18  Johns.  (N.  Y.)  37; 
In  re  Hurlburt,  68  Vt.  366. 

In  Haddock  v.  Boston,  etc.,  R.  Co.,  3  Allen 
(Mass.)  298,  81  Am.  Dec.  656.  it  was  held  that 
evidence  of  general  reputation  that  a  child  was 
illegitimate  was  not  competent. 

In  Dussert  v.  Roe,  I  Wall.  Jr.  (C.  C.)  39,  the 
Volume  XXII. 


Forms  of  Hearsay. 


PEDIGREE. 


Family  Records,  etc. 


apparently  to  the  contrary.1  And  where  it  is  attempted  to  prove  pedigree 
by  general  repute  in  a  family,  and  not  by  specific  declarations  of  its  members 
before  their  death,  then  the  family  reputation  must  be  proved  by  a  member 
of  the  family.2 

3.  Family  Conduct.  —  Family  conduct,  such  as  the  tacit  recognition  of 
relationship  and  the  disposition  and  devolution  of  property,  is  admissible  evi- 
dence from  which  the  opinion  and  belief  of  the  family  may  be  inferred.3 
Thus,  it  was  said:  "If  the  father  is  proved  to  have  brought  up  the  party  as 
his  legitimate  son,  this  *  *  *  amounts  to  a  daily  assertion  that  the  son 
is  legitimate. "  4 

4.  Family  Records  — Entries  in  Bibles — Correspondence,  Etc.  —  Family 
records  of  the  births,  marriages,  deaths,  etc.,  in  the  family  are  admissible  in 
proof  of  pedigree.5 


court  held  that  where  several  persons,  all  of 
whom  testified  to  considerable  acquaintance 
with  a  family,  swore  that  a  particular  person's 
pedigree  was  matter  of  common  reputation 
(notoriete  publique),  it  would  be  inferred  that 
reputation  in  the  family  was  meant  to  be  in- 
cluded, although  not  so  in  any  way  said. 

1.  Rule  Not  Confined  to  Members  of  Family.  — 
Banert  v.  Day,  3  Wash.  (U.  S.)  244;  Chancellor 
v,  Milly,  9  Dana  (Ky.)  24,  33  Am.  Dec.  521, 
McCarty  v.  Hodges,  2  Edm.  Sel.  Cas.  (N.  Y.) 
440;  Morris  v.  Swaney,  7  Heisk.  (Tenn.)  591; 
Flowers  v.  Haralson,  6  Yerg.  (Tenn.)  494. 

No  Kindred  in  Existence. —  In  Ringhouse  v. 
Keever,  49  III.  470,  it  was  said:  "  The  ordinary 
rule  is  that  it  is  general  reputation  among  the 
kindred  only  of  a  deceased  person  that  is  ad- 
missible in  proof  of  death;  but  that  rule  has 
been  sometimes  relaxed,  as  in  Scott  v.  Ratliff  e, 
5  Pet.  (U.  S.)  81.  Where,  as  in  the  present 
case,  the  deceased  left  no  kindred  that  are 
known,  the  rule  must  be  relaxed  from 
necessity." 

2.  Proof  by  Member  of  Family.  —  Dupoyster  v. 
Gagani,  84  Ky.  409;  Backdahl  v.  Grand  Lodge, 
etc.,  46  Minn.  61;  Wolf  v.  Borngresser,  8  Pa. 
Dist.  413:  American  L.  Ins.,  etc  ,  Co.  v.  Rose- 
nagle,  77  Pa.  St.  507.  Compare  Banert  v.  Day, 
3  Wash.  (U.  S.)  243. 

A  witness  testified  that  he  was  a  cousin  to  a 
certain  party.  It  was  held  that  this  was  suffi- 
cient to  qualify  him  to  testify  as  to  the  com- 
mon repute  in  the  family.  Smith  v.  Kenney, 
(Tex.  Civ.  App.  1899)  54  S.  W.  Rep.  801. 

3.  Family  Conduct  Admissible  —  England.  — 
Townshend  Peerage,  10  CI  &  F.  289;  Morris 
v.  Davies,  5  CI.  &  F.  241;  Banbury  Peerage, 
1  Sim.  &  St.  153;  Reg.  v.  Mansfield,  1  Q.  B. 
444,  41  E.  C.  L.  618;  Atchly  v.  Sprigg,  33  L.  J. 
Ch.  345;  Hargrave  v.  Hargrave,  2  C.  &  K.  701, 
61  E.  C.  L.  701. 

United  States.  —  Denoyer  v.  Ryan,  24  Fed. 
Rep.  77. 

Alabama.  —  While  v.  Strother,  11  Ala.  720. 

District  of  Columbia.  —  Green  v.  Norment,  5 
Mackev  (D  C.)  80. 

Illinois.  —  Metheny  v.  Bohn,  160  111.  263. 

New  York.  —  McCarty  v.  Hodges,  2  Edm. 
Sel.  Cas.  (N.  Y.)  433. 

Pennsylvania.  —  Wolf  v.  Borngresser,  8  Pa. 
Dist.  413. 

The  Declarations  of  a  Person,  Since  Deceased, 
that  He  Was  Going  to  Visit  His  Relatives  at  such 
a  place  have  been  held  to  be  admissible  to 
show  that  the  family  had  relatives  there. 
Rishton  v.  Nesbitt,  2  M.  &  Rob.  554. 


Omission  from  Will. — •"  If  the  question  be 
whether  a  person  from  whom  the  claimant 
traces  his  descent  was  the  son  of  a  particular 
testator,  the  fact  mat  all  members  of  the  fam- 
ily appear  to  have  been  mentioned  in  the  will, 
but  that  no  notice  is  taken  of  such  person,  is 
strong  evidence  to  show  either  that  he  was 
not  the  son,  or  at  least  that  he  had  died  with- 
out issue  before  the  date  of  the  will,"  1  Tay- 
lor on  Evidence  (8th  ed.),  649.  See  also 
Tracy  Peerage,  10  CI.  &  F.  154,  Robson  v. 
Atty.-Gen.,  10  CI.  &  F.  500;  H  ungate  v.  Gas- 
coyne,  2  Phil.  25;  De  Ross  v.  Peerage,  2  Coop. 
t.  Cot.  540. 

Same  —  Illegitimacy. —  The  fact  that  the  son 
took  the  name  of  a  person  with  whom  his 
mother,  at  the  time  of  his  birth,  lived  in  a 
state  of  adultery,  which  name  he  and  his 
descendants  ever  after  retained,  constitutes 
"  a  very  strong  family  recognition  of  his 
illegitimacy."  Goodright  v.  Saul,  4  T.  R. 
356. 

So  a  marked  difference  in  the  treatment  of 
the  bastard  and  the  legitimate  children  is  a 
fact  for  consideration.  Murray  v.  Milner,  12 
Ch.  D.  845. 

4.  Berkeley  Peerage  Case,  4  Campb.  416,  per 
Mansfield,  C.  J. 

5.  Family  Records.  —  Clara  v.  Ewell,  2  Cranch 
(C.  C.)  208;  Collins  v.  Grantham,  12  Ind.  440; 
Woodard  v.  Spiller,  1  Dana  (Ky.)  180,  25  Am. 
Dec.  139;  North  Brookfield  v.  Warren,  16  Gray 
(Mass.)  171 ;  Beckham  v.  NacUe,  56  Mo.  546; 
Jackson  v.  Cooley,  8  Joh  ns.  (N.  Y.)  131;  Wood 
v.  Sawyer,  Phil.  L.  (6r  N.  Car.)  251;  Douglass 
v.  Sanderson,  2  Dall.  (Pa.)  116;  Carskadden  v. 
Poorman,  10  Watts  (Pa.)  82,  36  Am.  Dec.  141;. 
See  also  Monkton  v.  Atty.-Gen. ,  2  Russ.  &  M. 
163;  Goodright  v.  Moss,  2  Cowp.  594;  Davies 
v.  Lowndes,  7  Scott  N.  R.  141. 

A  Leaf  Taken  from  a  Soldier's  Private  Record 
Book,  after  his  death,  required  to  be  kept  by 
soldiers  in  the  British  service,  containing  the 
names  of  the  soldier  and  his  wife,  and  the 
names,  ages,  and  places  of  birth  of  all  his 
children,  on  a  printed  form  designed  for  uni- 
form army  use,  is  competent  evidence  to  prove 
the  ages  of  the  children;  and  such  removal  in 
no  way  derogates  from  its  authenticity,  so 
long  as  it  is  traced  and  explained.  Hunt  p. 
Supreme  Council,  etc.,  64  Mich.  671 ,  8  Am.  St. 
Rep.  855, 

Prayer  Book  Held  to   Be  Admissible.  —  See 

Leigh  Peerage,  Pr  Min.  310. 

Missals  Held  to  Be  Admissible.  —  See  Slane 
Peerage  Case,  5  CI.  &  F.  41. 
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Family  Bible.  —  The  most  usual  family  record  is  the  family  Bible,  and  this 
has  been  held  to  be  admissible  in  evidence  in  a  number  of  cases.1  And  it 
has  been  held  that  entries  in  a  family  Bible  or  Testament  as  to  marriages, 
births,  deaths,  and  the  like  are  admissible  in  evidence,  even  without  proof 
that  they  were  made  by  a  parent  or  relative,  where  the  Bible  is  produced 
from  the  proper  custody  and  shown  to  have  been  in  fact  a  family  Bible  or 
Testament.2  This  presumption,  however,  will  not  prevail  in  favor  of  any 
entry  in  any  other  book,  however  religious  its  character  may  be,  but  proof 
must  be  given  either  that  the  entry  was  made  by  some  member  of  the  family 
or  that  it  was  acknowledged  by  a  relative  as  a  correct  family  memorial.3 

Public  Register.  —  The  geaieral  rule  is  that  a  register  of  births,  marriages,  and 
burials  is  competent  evidence  on  the  trial  of  a  pedigree,  and  when  the  original 
is  of  a  public  nature  a  sworn  copy  is  admissible.4 

Letters.  —  The  correspondence  of  members  of  a  family  afterwards  deceased 
containing  statements  concerning  the  family's  pedigree  are  admissible  5  on 


Almanac  Held  to  Be  Admissible.  —  See  Herbert 
v.  Tuckal,  T.  Raym.  84. 

Authenticity. —  In  Eastman  v.  Martin,  ig  N. 
H.  152,  where  a  witness  stated  that  he  detived 
his  knowledge  of  the  relationship  of  certain 
parties  from  a  genealogical  lable,  but  the  table 
was  not  produced,  and  there  was  no  evidence 
that  it  had  been  publicly  recognized  as  au- 
thentic by  the  family  or  that  it  had  been  pre- 
pared by  a  member  of  the  family,  it  was  held 
that  the  statements  of  the  witness  of  the  con- 
tents of  the  table  were  inadmissible. 

In  Banert  v.  Day,  3  Wash.  (U.  S.)  243,  a 
genealogical  table  certified  under  the  seal  of  a 
foreign  officer  was  held  not  to  be  evidence. 

The  Fact  that  a  Registry  of  a  Family  Was 
Written  by  a  Daughter  instead  of  by  the  father 
or  mother  >vas  held  not  to  render  it  inadmis- 
sible. Southern  L.  Ins.  Co.  v.  Wilkinson,  53 
Ga.  547. 

1.  Family  Bible  — England.  —  Berkeley  Peei- 
age  Case,  4  Campb.  401;  Hubbard  v.  Lees,  L. 
R.  1  Exch.  255. 

United  States.  —  Lewis  v.  Marshall,  5  Pet. 
(U.  S.)  476. 

California. —  People  v.  Ratz,  115  Cal.  132; 
People  v.  Slater,  ng  Cal.  620. 

Georgia.  —  Southern  L.  Ins.  Co.  v.  Wilkin- 
son, 53  Ga.  536. 

Kentucky.  —  Whalen  v.  Nisbet,  g5  Ky.  464. 

Maryland.  —  Jones  v.  Jones,  45  Md.  144, 
Weaver  v.  Leiman,  52  Md.  708. 

North  Carolina.  —  Wiseman  v.  Cornish,  8 
Jones  L.  (53  N.  Car.)  218. 

Pennsylvania.  —  Carskidden  v.  Poor  man,  10 
Watts  (Pa  )  82,  36  Am.  Die.  145;  Douglass  v. 
Sanderson,  2  Dall.  (Pa.)  116,  1  Yeates  (Pa.)  15; 
Watson  v.  Brewster,  1  Pa.  St.  381. 

Leaf  Cut  from  Bible. —  In  Douglass  v.  San- 
derson, 2  Dall.  (,Pa.)  116,  a  leaf  cut  out  of  a 
family  Bible,  certified  by  a  notary  of  another 
state  to  having  been  cut  out  in  his  presence, 
was  held  to  be  admissible. 

Weight  as  Evidence.  —  Where  a  family  Bible 
was  introduced  as  evidence  and  a  member  of 
the  family  testified  that  he  did  not  regard  the 
record  as  correct,  it  was  held  that  this  did  not 
render  it  incompetent,  but  might  be  considered 
by  the  jury  in  determining  the  weight  to  be 
given  to  the  registry  as  evidence.  Southern 
L.  Ins.  Co.  v.  Wilki  nson,  53 

Ga.  547 

2.  Authenticity  —  Entries  Need  Not  Be  by  Rela- 
tive.—  Berkeley  Peerage  Case,  4  Campb.  421; 


Monkton  r.  Atty.-Gen.,  2  Russ.  &  M.  162; 
Hubbard  -•.  Lees,  L.  R.  1  Exch.  25;,  4  H.  & 
C.  418:  People  v.  Ratz,  115  Cal.  134;  Jones  v. 
Jones,  45  Md.  144;  Weaver  v.  Leiman,  52  Md. 
708;  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  94  Va. 
155,  64  Am.  St.  Rep.  715. 

But  in  Greenleaf  v.  Dubuque,  etc.,  R.  Co., 
30  Iowa  301,  it  was  held  that  to  render  an 
en'.ry  of  births  and  deaths  in  a  family  Bible  or 
record  admissible  in  evidence,  the  entry  must 
have  been  made  by  a  parent  or  relative  since 
deceased. 

Bible  Held  to  Be  Inadmissible  Because  Not  Prop- 
erly Authenticated.  —  Supreme  Council,  etc.  v. 
Conklin,  60  N.  J.  L.  565.  See  also  People  v. 
Mayne,  118  Cal.  516,  62  Am.  St.  Rep.  256. 

Explanation.  —  Where  the  condition  of  an 
entry  of  birth  in  a  family  Bible  requires  ex- 
planation, the  entry  and  explanation  are  prop- 
erly submitted  to  the  jury,  and  will  not  be 
considered  upon  appeal.  People  v.  Slater,  119 
Cal.  620. 

8.  1  Taylor  on  Evidence  (8th  ed.),  §  650; 
Tracy  Peerage  Case,  10  CI.  &  F.  154;  Craw- 
ford Peerage,  2  H.  L.  Cas.  558:  Hood  v. 
Beauchamp,  8  Sim.  26;  Carskadden  v.  Poor- 
man,  10  Watts  (Pa.)  82,  36  Am.  Dec.  145.  See 
also  supra,  this  title.  Qualifications  of  General 
Rult  Relationship  Necessary. 

4.  Public  Register.  —  Wihen  t.  Law,  3  Stark. 
63,  14  E.  C.  L.  163;  Rex  v.  North  Petherton.  5 
B.  &  C.  508,  11  E.  C.  L.  290;  Iiish  Soc.  v. 
Derry,  12  CI.  &  F.  64! ;  Rex  v.  CI  .pham.  4  C. 
&  P.  29,  19  E.  C.  L.  260;  Lewis  v.  Marshall.  5 
Pet.  (U.  S.)  470;  Hunt  v.  Supreme  Council, 
etc..  64  Mich.  671,  S  Am.  St.  Rep.  S55;  Jackson 
v.  King,  5  Cow.  (N.  Y.)  237,  15  Am.  Dec  468. 
See  also  the  title  Doctmentary  Evidence,  vol. 
9.  p.  S83. 

Certificates  of  Births  and  Baptisms  Admissible. 

—  See  In  re  Wintle,  L.  R.  q  Eq.  373:  In  re 
Turner,  29  Ch.  D.  98^;  Reg.  v.  Weaver,  L.  R. 
2  C.  C.  85;  Matter  of  Hall.  2  De  G.  M.  &  G. 
748.  22  L.  J.  Ch.  177:  /"  re  Porter.  2  lur. 
N.  S.  349,  25  L.  J.  Ch.  68S.  Compare  Walker 
1:  Beauchamp,  6  C.  &  P.  552.  25  E.  C.  L.  539. 

5.  Letters  Admissible.  —  Kidnev  v.  Cockburn, 
2  Russ.  &  M.  16S;  Leigh  Peerage.  Pr.  Min. 
140:  Doe  z'.  Bevnon,  4  Per  &  Dav.  193;  Hast- 
ings Peerage.  Pr.  Min.  196:  Elliott  v.  Peirsol, 
1  Pet.  (U.  S  )  328:  Green  r.  Norment.  *  Mackey 
(D.  C.)8o:  Red  River  Cattle  Co.  ^"Wallace. 
(Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  301. 
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Forms  of  Hearsay. 


PEDIGREE. 


Inscriptions,  Tombstones,  etc. 


proof  of  handwriting.1 

Recitals.  —  Recitals  in  deeds,2  wills,3  and  marriage  settlements  4  have  been 
held  to  be  admissible  in  proof  of  pedigree,  subject  to  the  qualifications  noted 
in  the  preceding  sections  of  this  title. 

Pleadings,  Records,  Etc.  —  In  regard  to  recitals  of  pedigree  in  bills  and  answers 
in  chancery,  a  distinction  has  been  taken  between  those  facts  which  are  not 
in  dispute  and  those  which  are  in  controversy,  the  former  being  admitted, 
the  latter  excluded.5 

5.  Inscriptions,  Tombstones,  Etc.  —  Monumental  inscriptions,  if  sufficiently 
authenticated  as  genuine  by  having  been  received  as  such  by  the  family,  are 
regarded  as  admissible.6  So  inscriptions  on  coffin  plates,7  family  portraits, H 
engravings  on  rings,9  hatchments,10  and  the  like,  are  also  admissible.  Those 
which  are  proved  to  have  been  made  by  or  under  the  direction  of  a  relative 
since  deceased  are  admitted  as  his  declarations,  but  if  they  have  been  publicly 
exhibited,  and  may  therefore  be  supposed  to  have  been  well  known  to  the 
family,  their  publicity  supplies  any  defect  of  proof  that  they  were  declarations 
of  members  of  the  family,  and  they  are  admitted  on  the  ground  of  tacit  and 
common  assent.11 

Copies.  —  Mural  and  other  funeral  inscriptions  are  provable  by  copies  or 

1.  Handwriting.  —  i  Taylor  on  Evidence  (8th 
ed.),  §  651;  Marchmont  Peerage,  Pr.  Min.  345, 
353;  Airth  Peerage,  Pr.  Min.  105.  Compare 
Hubbard  v.  Lees,  L.  R.  1  Exch.  255,  and  the 
cases  cited  in  the  next  preceding  note.  See 
also  the  title  Handwriting,  vol.  15,  p.  252. 

2.  Recitals  in  Deeds.  —  Slaney  v.  Wade,  1 
Myl.  &  C.  338;  Fort  v.  Clarke,  1  Russ.  601; 
Smith  v.  Tebbitt,  L.  R.  1  P.  &  D.  354;  Fulker- 
son  v.  Holmes,  117  LT.  S.  389;  Mann  v.  Cavan- 
augh,  (Ky.  1901)  62  S.  W.  Rep.  854;  Jackson 
v.  Russell,  4  Wend.  (N.  Y.)  543;  Jackson  v. 
Cooley,  8  Johns.  (N.  Y.)  131 ;  Keller  v.  Nutz,  5 
S.  &  R.  (Pa.)  251;  Sitler  v.  Gehr,  105  Pa.  St. 
577,  51  Am.  Rep.  207;  Scharff  v.  Keener,  64 
Pa.  St.  376. 

3.  Declarations  Made  by  Testator  in  Will.  —  1 

Taylor  on  Evidence  (81  h  ed.),  §  651;  Vulliamy 
v.  Huskisson,  3  Y.  &  C.  Exch.  82;  Doe  v. 
Pembroke,  n  East  504  (canceled  will);  De 
Roos  Peerage  Case,  2  Coop.  t.  Cot.  540;  Slaney 
v.  Wade,  1  Myl.  &  C.  338;  Doe  v.  Pembroke, 
11  East  504;  Blackburn  v.  Crawford,  3  Wall. 
(U.  S.)  176;  Russell  v.  Langford,  135  Cal.  356; 
Pearson  v.  Pearson,  46  Cal.  609;  Russell  v. 
Jackson,  22  Wend.  (N.  Y.)  277;  Summerhill  v. 
Darrow,  94  Tex.  71. 

4.  Marriage  Settlements.  —  Neal  v.  Wilding, 
2  Stra.  1151;  De  Roos  Peerage  Case,  2  Coop. 
t.  Cot.  542;  Chandos  Peerage,  Pr.  Min.  27; 
Stafford  Peerage,  Pr.  Min.  110;  Zouch  Peerage, 
Pr.  Min.  276;  Lisle  Peerage,  Pr.  Min.  116; 
Banbury  Peerage,  Pr.  Min.  6,  117;  Vaux 
Peerage,  Pr.  Min.  44;  Huntley  Peerage, 
Pr.  Min.  15;  Roscommon  Peerage,  Pr.  Min. 
36. 

5.  Pleadings.  —  1  Greenleaf  on  Evidence  (16th 
ed,),  §  1140V  1  Taylor  on  Evidence  (8th  ed.), 
§651:  De  Roos  Peerage  Case,  Coop.  t.  Cot. 
543;  Goodright  v.  Moss.  2  Cowp.  591;  Boileau 
v.  Ruilin,  2  Exch.  678,  citing  Banbury  Peerage 
Case,  2  Selw.  N.  P.  (10th  ed.)  756;  Taylor  v. 
Cole,  7  T.  R.  3,  note  a.  See  also  supra,  this 
title,  Qualifications  ofi  General  Rule  —  Lis  Mota 
—  Interest. 

Ex  Parte  Affidavits  made  several  years  before 
to  prove  pedigree  by  official  requirement,  and 
prior  to  any  lis  mota,  are  admissible.  Hurst 


v.  Jones,  1  Wall.  Jr.  (C.  CI  Appendix  III. 
See  also  Winder  v.  Winder,  1  Yeates  (Pa.)  152. 

Depositions  Contained  in  Record  Admissible.  — 
Davis  v.  Forrest,  2  Cranch  (C.  C.)  23,  7  Fed. 
Cas  No  3,634. 

6.  Tombstones  —  Mural  Monuments.  —  1  Tay- 
lor on  Evidence  (8th  ed.),  §  652;  1  Greenleaf 
on  Evidence  (16th  ed.),  §  1140'/  Monkton  v. 
Atty.-Gen.,  2  Russ.  &  M.  163;  Goodright  v. 
Moss,  2  Cowp.  594;  Whitelorke  v.  Baker,  13 
Ves.  Jr.  514;  Vowles  v.  Young,  9  Ves.  Jr.  172; 
Doe  v.  Sybourn,  7  T.  R.  3;  Slaney  v.  Wade,  1 
Myl.  &  C.  338;  De  Roos  Peerage  Case,  2  Coop, 
t.  Cot.  545;  Da  vies  v.  Lowndes,  6  M.  &  G.  527, 
46  E.  C.  L.  527;  Haslam  v.  Cron,  19  W.  R.  968; 
McClaskey  v.  Barr,  54  Fed.  Rep.  784,  affirm- 
ing 47  Fed.  Rep.  154;  North  Brookfield  v. 
Warren,  16  Gray  (Mass.)  171;  Smith  v.  Patter- 
son, 95  Mo.  525. 

Where  a  witness  said  that  he  derived  his 
information  partly  from  having  examined  a 
certain  tombstone,  but  did  not  state  what  was 
the  inscription,  and  no  copy  of  the  inscription 
was  produced,  and  it  did  not  appear  how 
much  of  his  information  was  derived  from  the 
tombstone,  it  was  held  that  his  testimony  was 
incompetent.  Eastman  v.  Martin,  19  N.  H. 
152. 

Weight  as  Evidence.  —  Such  inscriptions  have 
been  said  not  to  be  of  much  weight.  Davies 
v.  Lowndes,  6  M.  &  G.  527,  46  E.  C.  L.  527; 
Haslam  v.  Cron,  19  W.  R.  968;  McClaskey  v. 
Barr,  54  Fed.  Rep.  784,  affirming  47  Fed.  Rep. 
154. 

7.  Chandos  Peerage,  Pr.  Min.  10;  Rokeby 
Peerage,  Pr.  Min.  4;  Lovat  Peerage,  Pr. 
Min.  77. 

8.  Camoys  Peerage,  6  CI.  &  F.  801. 

9.  Vowles  v.  Young,  13  Ves.  Jr.  144. 

10.  Hunpale  v.  Gascoigne,  2Coop.  /.  Cot.  414. 

11.  Ground  of  Admission.— Taylor  on  Evidence 
(8th  ed.),  §  652;  1  Greenleaf  on  Evidence  (16th 
ed.),  §  114^  Monkton  z:  Atty.-Gen.,  2  Russ. 
&  M.  163;  Davies  v.  Lowndes,  7  Scott  N.  R. 
163.  See  also  Vowles  v.  Young,  13  Ves.  Jr. 
140;  North  Brookfield  v.  Warren,  16  Gray 
(Mass.)  174;  Eastman  v.  Martin,  19  N.  H,  152; 
Haslam  v,  Cron,  19  W.  R.  968. 
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Forms  of  Hearsay.  PEDIGREE  —  PEN AL  LAW  OR  STATUTE.  Definition* 


other  secondary  evidence.  Their  value  as  evidence  depends  much  on  the 
authority  under  which  they  are  set  up  and  on  the  distance  of  time  between 
their  erection  and  the  events  which  they  commemorate.1 

PEDIS  POSSESSIO.  —  A  foothold  ;   an  actual  possession.     To  constitute 

adverse  possession,  there  must  be  pedis  possessio,  or  a  substantial  inclosure.8 
PEER.  —  An  equal  in  rank  or  condition,  as  in  "  trial  by  one's  peers."  * 

Judgment  of  his  peers  means  "  trial  per  pais,"  that  is,  by  a  jury.4 
PELTRY.  —  See  note  5. 

PENAL  —  PENALTY.    (See  also  the  titles  Bonds,  vol.  4,  p.  618  ;  Equity. 

vol.  11,  p.  145;  Fines  and  Penalties,  vol.  13,  p.  52;  Informers,  vol.  16. 
p.  323;  Liquidated  Damages,  vol.  19,  p.  394;  Reprieve,  Pardon,  and 
Amnesty;  and  see  the  title  Penalties  and  Penal  Actions,  16  Encyc. 
ok  PL.  and  Pr.  229.)  —  In  the  municipal  law  of  England  and  the  United 
States  the  words  "penal"  and  "penalty  "  have  been  used  in  various  senses. 
Strictly  and  primarily,  they  denote  punishment,  whether  corporal  or  pecuniary, 
imposed  and  enforced  by  the  state,  for  a  crime  or  offense  against  its  laws.0 
But  they  are  also  commonly  used  as  including  any  extraordinary  liability  to 
which  the  law  subjects  a  wrongdoer  in  favor  of  the  person  wronged,  not  limited 
to  the  damages  suffered.  They  are  so  elastic  in  meaning  as  even  to  be  famil- 
iarly applied  to  cases  of  private  contracts,  wholly  independent  of  statutes,  as 
when  we  speak  of  the  penal  sum  or  penalty  of  a  bond.7 

PENAL  LAW  OR  STATUTE.  (See  also  the  titles  Criminal  Law.  vol.  8. 
p.  274;  Foreign  Laws,  vol.  13,  p.  1050;  Statutes.)  —  A  penal  statute  is 
one  which  enforces  a  forfeiture  or  penalty  for  transgressing  its  provisions 
or  doing  a  thing  prohibited.8 


1.  1  Green  leaf  on  Evidence  (161  h  ed.),  §  w^d; 
1  Taylor  on  Evidence  (8th  ed.),  §  653;  1  Phil- 
lipps  on  Evidence  (5 ■  h  Am.  ed.)  265;  Eastman 
v.  Martin,  19  N.  H  157 

2.  Pedis  Possessio.  (See  also  the  titles  Ad- 
verse Possession,  vol.  1,  p.  787;  Ejectment, 
vol.  10,  p.  467;  Limitation  of  Actions,  vol. 
19,  p.  136.) — Bouv.  L.  Diet. 

In  Lawrence  v.  Fulton,  19  Cal.  690,  it  was 
said:  "  Ordinarily,  the  expressions'  occupa- 
tion,' possessio  pedis,  '  subjection  to  the  will 
and  control,'  are  employed  as  synonymous 
terms,  and  as  signifying  actual  possession." 
See  also  Shipman  v.  Baxter,  21  Ala.  457; 
Black  v.  Tennessee  Coal,  etc.,  Co.,  93  Ala.  111; 
Stevenson  v.  Anderson,  87  Ala.  231;  Plume 
v.  Seward,  4  Cal.  94;  Lawrence  v.  Fulton,  19 
Cal.  690;  McKenzie  v.  Brandon,  71  Cal.  211: 
Jackson  v.  Schoonmaker,  2  Johns.  (N.  Y.)  234; 
Jackson  v.  Woodruff,  1  Cow.  (N.  Y.)  285;  Jack- 
son v.  Halstead,  5  Cow.  (N.  Y.)  219;  Bailey  v. 
Irby,  2  Nott  &  M.  (S.  Car.)  343. 

Pedis  Possessio  means  "  a  foothold  upon  land 
accompanied  with  the  real  and  effectual  enjoy- 
ment of  the  estate,  with  the  reception  of  its 
fruits,  its  rents,  issues,  and  profits,  and  is 
usually  evidenced  by  occupation,  by  a  sub- 
stantial inclosuie,  by  cultivation,  or  by  ap- 
propriate use,  according  to  the  particular 
locality  and  quality  of  the  property."  O'Hara 
v.  Parker,  27  Oregon  167. 

3.  Peer.  —  And.  L.  Diet.  See  also  the  titles 
Due  Process  of  Law,  vol.  10,  p.  287;  Jury 
and  Jury  Trial,  vol.  17,  p.  1086. 

4.  Fetter  v.  Wilt,  46  Pa.  St.  460.  See  also 
Craig  v.  Kline,  65  Pa.  St.  413. 

5.  Peltry  —  Revenue  Laws.  —  See  Seeberger 
v.  Schlesinger,  152  U.  S.  585,  and  the  title 
Revenue  Laws. 


6.  Punishment.  —  Huntington  v.  Attrill,  146 
U.  S.  667;  Blum  v  Widdicomb,  90  Fed.  Rep. 
221;  American  Credit  Indemnity  Co.  v.  Ellis. 
156  Ind.  212. 

"Penal  Institutions  of  the  State."  —  Where  a 
statute  prohibited  the  employment  of  the  con- 
victs in  "  the  j>enal  institutions  of  the  state  " 
in  certain  trades  and  at  certain  labor,  it  was 
held  that  "  penal  institutions  of  the  state" 
did  not  include  a  penitentiary  erected,  main- 
tained, and  operated  by  a  county.  Bronk  v. 
Riley,  (Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  266. 

7.  Extraordinary  Liability.  —  Huntington  v. 
Attrill,  146  U.  S.  667;  Blum  v.  Widdicomb,  90 
Fed.  Rep.  221;  American  Credit  Indemnity 
Co.  v.  Ellis.  156  Ind.  212.  See  also  Tayloe  v. 
Sandiford,  7  Wheat.  (U.  S.)  17. 

8.  Penal  Law  or  Statute  —  England.  —  Wilkin- 
son v.  Colley,  5  Burr.  2694;  Lake  v.  Smith,  1 
B.  &  P.  N.  R.  174:  Brandon  v.  Pate,  2  H.  Bl. 
308;  Bones  v.  Booth,  2  W.  Bl.  1226;  Hyde  z. 
Cogan,  2  Dougl.  699. 

United  States.  —  Brady  v.  Daly,  175  U.  S. 
155- 

California. — Jahns  v.  Nolting,  29  Cal.  512. 
Illinois.  —  Bell    v.   Farwell,  176   111.  489; 
Diversey  v.  Smith,  103  111.  380. 

Indiana.  — Slate  v.  Hardman,  16  Ind.  App. 

357- 

Kansas.  — Atchison,  etc.,  R.  Co.  v.  State,  22 
Kan.  15. 

Massachusetts.  —  Grace  v.  M'Elroy,  1  Allen 
(Mass.)  563;  Read  -•.  Stewart,  129  Mass.  407; 
Cole  v.  Groves,  134  Mass.  471;  Reed  v.  North- 
field,  13  Pick.  (Mass.)  94. 

Montana.  —  Elkhorn  Trading  Co.  v.  Tacoma 
Min.  Co.,  16  Mont.  322. 

Rhode  Island.  —  Gardner  v.  New  York,  etc., 
R.  Co.,  17  R.  I.  791. 
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PENCIL  —  PENDING. 


Definitions. 


PENCIL.  —  See  Writing. 

PENDING.  (See  also  the  title  NOTICE  OF  PENDENCY  AND  LIS  PENDENS, 
vol.  21,  p.  591,  and  see  COMMENCE,  vol.  6,  p.  216.  See  further  ENCYC.  OF 
Pl.  and  Pr.,  titles  Actions,  vol.  i,  p.  119;  Another  Suit  Pending,  vol.  1, 
p.  750.)  —  "Pending"  is  defined  to  mean  depending  ;  remaining  undecided.1 
As  the  term  "  pending"  means  nothing  more  than  "undecided,"  an  action  is 
considered  as  pending  from  its  commencement  by  service  upon  the  defendant.'2 

judgment.  —  It  has  been  held  that  "pending"  applies  to  a  judgment  on 


Vermont.  —  Drew  v.  Russell,  47  Vt.  252. 

West  Virginia.  —  Hall  v.  Norfolk,  etc.,  R. 
Co.,  44.  W.  Va.  36,  67  Am.  St.  Rep.  757. 

"Penal  laws,  strictly  and  properly,  are  those 
imposing  punishment  for  an  offense  committed 
against  the  state,  and  which,  by  the  English 
and  American  constitutions,  the  executive  of 
the  slate  has  the  power  to  pardon.  Statutes 
giving  a  private  action  against  the  wrongdoer 
are  sometimes  spoken  of  as  penal  in  their 
nature,  but  in  such  cases  it  has  been  pointed 
out  that  neither  the  liability  imposed  nor  the 
remedy  given  is  strictly  penal. "  Huntington 
v.  Attrill,  146  U.  S.  667,  quoted  in  American 
Credit  Indemnity  Co.  v.  Ellis,  156  Ind.  212. 

Jurisdiction.  —  A  statute  provided  that  all 
fines,  penalties,  and  forfeitures,  whether  of 
money  or  of  property,  of  twenty  dollars  or 
under,  should  be  prosecuted  before  a  District 
Court;  if  upwards  of  twenty  dollars  in  amount 
or  value,  before  the  Common  Pleas  division 
of  the  Supreme  Court,  unless  otherwise 
specially  provided.  In  construing  this  statute 
the  court  said:  "The  provisions  of  this 
chapter  have  no  application  to  the  recovery  of 
the  penalty  of  a  bond,  or  to  any  money  claim, 
whether  arising  from  agreement  or  tort,  by 
promise  or  by  operation  of  law,  lying  in  the 
domain  of  private  right,  and  not  affecting  the 
course  of  public  justice.  Penal  statutes,  in 
the  meaning  of  this  chapter,  are  statutes  im- 
posing penalties  for  some  violation  of  public 
right."  Kilton  v.  Providence  Tool  Co.,  22  R. 
1.  613. 

Ordinance.  —  See  Law,  vol.  18,  p.  571. 

1.  Pending. — Ex  f>.  Mumford,  57  Mo.  606; 
Badger  v.  Gilmore,  37  N.  H.  458. 

Demurrer.  —  In  Ex  p.  Mumford,  57  Mo.  603, 
it  was  held  that  when  a  demurrer  to  a  petition 
was  sustained  with  leave  to  amend,  the  suit 
was  still  pending  until  other  and  firfal  action. 

Dismissal. —  In  Gore  v.  Stacpoole,  1  Dow. 
31,  it  was  held,  where  a  complainant's  bill  in 
chancery  was  dismissed,  that  the  suit  was  still 
pending,  because  some  time  afterwards  an  ap- 
peal was  taken  to  the  House  of  Lords. 

Nonsuit. —  In  Brown  v.  Foss,  16  Me.  258,  it 
was  held  that  a  case  was  pending  so  as  to  au- 
thorize the  taking  of  depositions  where  a  non- 
suit had  been  entered,  but  with  leave  to  have 
it  taken  off  if  the  plaintiff  would  appear  on  the 
first  day  of  the  succeeding  term. 

Poor  Debtors'  Act.  —  The  examination  of  a 
debtor  who  has  applied  to  take  the  oath  for 
the  relief  of  poor  debtors  is  pending,  within 
the  meaning  of  Pub.  Stat.  Mass.  (1882),  c.  162, 
p.  4q,  so  that  the  creditor  may  file  charges  of 
fraud  against  him,  until  the  announcement  of 
the  decision  of  the  magistrate,  although  the 
hearing  of  evidence  and  arguments  ha*  closed, 
and  the  magistrate  has  continued  the  cause 
for  the  purpose  of  considering  the  questions  of 


law  and  fact  involved  therein.  Andrews  v. 
Cassidy,  142  Mass.  96. 

Review.  —  It  has  been  held  that  a  review 
was  not  pending  before  the  suing  out  of  the 
writ  of  review  by  which  it  was  begun,  whether 
it  was  regarded  as  a  new  action  brought  to 
correct  errors  in  a  former  j  udgmeni  or  as  a  re- 
vivor or  renewal  of  the  former  suit  for  the 
same  purpose.    Exp.  Mumford,  57  Mo.  603. 

Verdict.  —  An  action  or  suit  is  pending, 
although  the  verdict  of  the  jury  has  been  given 
and  recorded,  if  judgment  has  not  been  ren- 
dered on  the  verdict.  Kolb's  Case,  4  Walls 
(Pa.)  156. 

2.  Commencement.  —  In  re  Connaway,  178  U. 
S.  434;  Clindenin  v.  Allen,  4  N.  H.  385. 

In  Rice  v.  McCaulley,  7  Houst.  (Del.)  226,  it 
was  held,  where  a  writ  of  summons  was  issued 
out  of  the  Superior  Court  and  was  returned 
non  est  inventus,  and  an  alias  summons  was 
afterwards  issued  and  service  thereon  was  ob- 
tained, thai  the  action  was  pending  from  the 
issuing  of  the  writ  and  that  the  alias  summons 
was  in  legal  effect  a  continuation  of  the  first 
writ. 

But  in  Hyde  v.  Leavitt,  2  Tyler  (Vt.)  170,  it 
was  held  that  a  suit  could  not  be  considered 
as  pending  until  it  was  entered  in  court, 
although  the  defendant  had  been  served  with 
the  writ. 

So  in  Tilden  v.  Johnson,  52  Vt.  630,  where 
an  act  excepted  from  its  operation  cases  then 
pending  in  the  County  Court,  it  was  said: 
"A  case  is  not  pending  in  the  County  Court 
until  it  is  entered  upon  the  docket  of  that 
court." 

Same  —  Divorce.  —  A  statute  required  any 
husband  sued  for  divorce  to  pay  any  sum 
necessary  to  enable  the  wife  to  carry  on  or 
defend  the  suit  during  its  pendency.  It  was 
held  that  within  the  meaning  of  this  statute 
an  action  was  pending  from  its  institution 
until  its  final  determination  on  appeal  or  error, 
or  until  the  time  fixed  by  statute  for  prosecut- 
ing an  appeal  or  an  error  proceeding  had  ex- 
pired. Brasch  v.  Brasch,  50  Neb.  73.  See 
also  Bohnert  v.  Bohnert,  91  Cal.  431. 

In  Handlan  v.  Handlan,  37  W.  Va.  486,  it 
was  held  that  where,  in  a  suit  for  divorce,  the 
bill  was  filed  and  the  writ  of  summons  was 
issued  and  returned  executed  all  on  the  same 
day,  such  suil  was  that  day  "  a  pending  suit." 

Same  —  Distinction  Between  Actions  at  Law 
and  Suits  in  Chancery.  —  In  Thebaui  v.  Canova, 
11  Fla.  143,  it  was  held  that  there  is  a  differ- 
ence in  respect  to  the  time  when  a  cause  may 
be  said  to  be  pending  in  chancery  and  in  a 
courl  of  common  law;  that  when  a  bill  in 
chancery  has  been  filed  with  the  clerk  of  the 
court,  the  cause  may  be  said  to  be  pending, 
but  in  common-law  actions  the  suit  is  p>  tiding 
from  the  time  of  service  of  the  writ. 
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which  several  writs  of  fieri  facias  venditioni  have  been  issued,  and  that 
although  judgment  has  been  recovered  the  action  is  pending  as  long  as  the 
judgment  remains  unsatisfied.1 

PENETRATION.  —  See  the  titles  Incest,  vol.  16,  p.  134;  Rape. 

PENITENTIARY.  (See  also  the  title  PRISONS  AND  PRISONERS,/^.)  — 
The  term  "  penitentiary  "  signifies  a  prison  or  place  of  punishment ;  a  place 
in  which  convicts  sentenced  to  confinement  and  hard  labor  are  confined  by 
authority  of  law.2 

PENNED  —  See  note  3. 


Same  —  Insamity.  —  A  statute  relating  to  the 

commitment  of  insane  persons  provided  that 
"pending  the  proceedings"  for  the  hearing 
and  examination,  a  judge  of  probate  might 
make  and  enforce  such  reasonable  orders  for 
the  care  and  custody  of  the  person  alleged  to 
be  insane  as  he  should  deem  suitable  and 
proper.  It  was  held  that  the  "  proceeding  " 
mentioned  in  the  statute  was  not  an  ordinary 
action  at  law,  which  would  be  pending 
only  from  the  service  of  process  upon  the  ad- 
verse parly,  but  an  inquest  of  insanity,  a 
police  regulation,  and  thereiore  was  pending 
as  soon  as  the  complaint  had  been  referred  to 
the  judge.    Porter  v.  Ritch,  70  Conn.  235. 

1.  Judgment.  —  Mitchell,  etc.,  Furniture  Co. 
v.  Sampson,  40  Fed.  Rep.  805;  Gates  v.  New- 
man, 18  Ind.  App.  392;  Brasch  v.  Brasch,  50 
Neb.  73;  Wegman  v.  Childs,  41  N.  Y.  159; 
Scherrer  v.  Caneza,  33  La.  Ann.  314;  Ulshafer 
v.  Stewart,  71  Pa.  St.  170. 

Correction  of  Judgment.  —  Sparrow  v.  Strong, 
2  Nev.  365. 

Injunction. —  Where  a  territorial  court,  by 
its  final  decree  in  a  case,  granted  an  injunction 
for  the  protection  of  a  continuing  right,  the 
case  was  held  to  be,  even  after  such  decree, 
still  Spending  case,  within  the  meaning  of  an 
Act  of  Congress  providing  for  the  creation  of 
state  governments  for  Washington  and  other 


territories  (25  U.  S.  Stat,  at  L.  676,  c.  180),  and 
to  be  transferable  to  the  court  which  by  such 
act  was  made  the  successor  of  a  territorial 
court.    U.  S.  v.  Taylor,  44  Fed.  Rep.  2. 

2.  Penitentiary.  —  Millar  v.  State,  2  Kan.  174; 
State  v.  Nolan,  48  Kan.  731;  In  re  Dumford, 
7  Kan.  App.  92.  See  also  State  v.  Peters,  43 
Ohio  St.  649. 

Penitentiary  and  State  Prison.  —  In  U.  S.  v. 
Smith,  40  Fed.  Rep.  759,  it  was  said:  "  All  un- 
derstand a  penitentiary  to  be  a  prison  for  the 
compulsory  confinement,  generally  at  compul- 
sory labor,  of  convicts  from  the  criminal  courts. 
In  Pennsylvania  and  the  Southern  states  these 
prisons  are  called  penitentiaries.  But  in  nearly 
all  the  Northern  states  the  term  '  state  prison  ' 
is  used  synonymously  with  the  word  peni- 
tentiary." 

3.  Penned.  —  In  People  v.  Borda,  105  Cal. 
640,  it  was  held  that  a  statute  making  it  a 
misdemeanor  to  keep  any  sheep  or  other  live- 
stock "  penned,  corraled,  or  housed  on,  over, 
or  on  the  borders  "  of  any  stream  the  waters 
of  which  were  used  for  the  supply  of  the  in- 
habitants of  any  city  or  town,  imported  that 
the  animals  might  be  inclosed  by  means  other 
than  an  ordinary  pen  or  corral,  as  such  struc- 
tures are  not  usually  built  on  or  over  a  stream, 
and  that  such  use  of  the  words  penned  and 
"  corraled  "  was  authorized. 

656  Volume  XXII. 


PENSIONS  AND  BOUNTIES. 


By  Joseph  R.  Long. 
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2.  Pension  Laws,  658. 

3.  jurisdiction  of  Pension  Matters,  658. 

a.  In  General,  658. 

b.  Pension  Bureau,  659. 

4.  Persons  Entitled  to  Pension,  660. 

a.  In  General,  660. 

b.  Persons  in  Service,  660. 

c.  Widows,  Children,  and  Dependent  Relatives,  660. 

d.  Effect  of  Remarriage  or  Divorce  of  Pensioner,  661. 

e.  Effect  of  Disloyalty,  661. 

5.  Mode  of  Obtaining  Pension,  662. 

a.  In  General,  662. 

b.  Declaration  or  Application,  662. 

c.  Proof,  662. 

(1)  In  General,  662. 

(2)  Medical  Examination,  662. 

(3)  Ealse  Evidence,  663. 

(a)  I?i  General,  663. 

(b)  Criminal  Liability,  663. 

(4)  Investigation  of  Claims,  663. 

6.  Attorneys  and  Agents,  664. 

a.  In  General,  664. 

b.  Compensation,  664. 

(1)  In  General,  664. 

(2)  Penalty  for  Charging  Excessive  Fee,  664. 
<t.  Penalty  for  Withholding  Pension  Money,  666. 

7.  Payment  of  Pension,  667. 

8.  Amount  of  Pension,  668. 

a.        General,  668. 
Double  Pensions,  668. 

9.  Accrued  Pensions,  668. 

10.  Assignment  of  Pension,  669. 

11.  Miscellaneous  Pensions,  669. 

II.  Bounties,  670. 

1.  Definition,  670. 

2.  Bounty  Acts,  670. 

3.  Bounty  Contract,  674. 

4.  Bounty  Paid  to  Minors,  674. 

5.  Effect  of  Desertion,  674. 

6.  Relief  of  Soldiers'  Families,  675. 

CROSS-REFERENCES. 

iw-  matters  of  PROCEDURE,  see  Encyclopaedia  of  Pleading  and  Practice,  title 

PENSIONS,  vol.  16,  p.  309. 
For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  in 

this  work  the  titles  EXEMPTIONS  {FROM  EXECUTION),  vol  12,  p.  59: 

MILITARY  LAW,  vol.  20,  p.  615. 
As  to  Bounty  Lands,  see  the  title  PUBLIC  LANDS. 
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1.  Pensions — 1.  Definition  and  Nature.  —  A  pension  is  a  stated  payment 
to  a  person  in  consideration  of  the  past  services  of  himself  or  of  some  kinsman 
or  ancestor;1  especially  a  stated  and  certain  allowance  granted  by  the  govern- 
ment to  an  individual  or  to  those  who  represent  him,  for  valuable  services 
performed  by  him  for  the  country.* 

Pension  Mere  Gratuity.  —  A  pensioner  has  no  vested  legal  right  to  his  pension, 
but  pensions  are  the  bounties  of  the  government,  which  Congress  has  the 
right  to  give,  withhold,  distribute,  or  recall  at  its  discretion.3  As  a  pension 
is  a  gratuity,  its  payment  must  be  made  and  accepted  in  exact  conformity 
with  the  terms  of  the  grant,  and  is  subject  to  all  the  limitations,  conditions, 
and  exceptions  therein  contained;4  and  in  bestowing  these  gratuities  Con- 
gress has  the  right  to  declare  the  conditions  under  which  they  shall  be  given 
and  to  regulate  their  application  to  the  benign  purposes  for  which  they  are 
bestowed.5 

2.  Pension  Laws.  —  Pensions,  being  mere  bounties,  can,  of  course,  be 
claimed  only  under  the  authority  of  an  express  grant  by  statute  or  otherwise. 
The  policy  of  the  government,  both  in  Great  Britain  and  in  the  United  States, 
to  grant  pensions  for  public  services  in  meritorious  cases  has  prevailed  from 
an  early  period.6  The  Federal  Constitution  gives  to  Congress  no  express 
power  to  grant  pensions  or  bounties  to  soldiers,  but  this  power  may  be  exer- 
cised under  the  general  authority  to  raise  and  support  armies.7 

Judicial  Knowledge  of  Pension  Laws.  —  The  Court  is  bound  to  take  judicial 
knowledge  of  the  existence  of  the  statutes  authorizing  the  payment  of  pen- 
sions upon  proper  application  and  proof  made  by  the  applicant,  and  also  of 
the  statutes  creating  the  office  of  commissioner  of  pensions  and  defining  his 
duties  and  powers.8 

Construction  of  Pension  Laws.  —  In  providing  for  pensions,  Congress  will  be 
presumed  to  have  acted  under  the  ordinary  influences  which  lead  to  an  equi- 
table and  not  a  capricious  result;  and  where  the  language  used  may  be  so 
construed  as  to  carry  out  a  benign  policy,  within  the  reasonable  intent  of 
Congress,  such  construction  should  prevail.9 

state  Pensions.  —  In  several  of  the  states  statutes  have  been  passed  granting 
pensions  to  persons  disabled  in  military  service.  Thus  in  some  of  the  former 
Confederate  states  acts  have  been  passed  granting  pensions  to  Confederate 
soldiers.10 

3.  Jurisdiction  of  Pension  Matters  —  a.  In  General. — The  whole  subject 
of  pensions  granted  by  the  United  States  is  a  matter  exclusively  within 
federal  jurisdiction  and  wholly  outside  the  plane  of  state  control.11  The  entire 

1.  Cent.  Diet.  sions  for  soldiers  and  sailors  serving  in  ihe 

2.  Bouv.  L.  Diet.  Revolutionary  war.    The  earliest  act  of  ihe 

3.  Pensions  Mere  Bounties.  —  Walton  v.  Cot-  United  States  Congress  was  the  Act  of  Sep- 
ton,  ig  How.  (U.  S.)  355;  U.  S.  v.  Teller,  107  tember  29,  1789,  passed  at  the  first  session  of 
U.  S.  64;  Frisbie  v.  U.  S.,  157  U.  S.  160;  Har-  Congress.  Since  that  time  a  large  number  of 
rison  v.  U.  S.,  20  Ct.  CI.  122;  U.  S.  v.  Moyers,  general  and  special  acts  have  been  passed,  and 
15  Fed.  Rep.  411;  Lochren  v.  U.  S.,  6  App.  continue  to  be  passed,  at  the  different  sessions 
Cas.  (D.  C.)  486.  of  Congress. 

A  pension,  though  a  mere  bounty  of  the  7.  U.  S.  v.  Fairchilds,  I  Abb.  (U.  S.)  74. 

government,  is  yet  such  a  right  of  property,  8.  U.  S.  v.  Van  Leuven.  62  Fed.  Rep.  62:  St. 

while  the  statute  authorizing   it  remains  in  Louis,  etc.,  R.  Co.  v.  Maddry,  57  Ark.  306. 

force,  as  will  entitle  the  former  wife  of  a  de-  See  also  generally  the  title  Jxtdicial  Notice, 

ceased  pensioner,  who  as  his  widow  would  be  vol.  17,  pp.  gi4,  028. 

entitled  to  a  pension  from  his  death,  to  sue  10  9.  Walton  v.  Cotton,  19  How.  (U.  S.)  355. 

set  aside  a  decree  of  divorce  fraudulently  ob-  10.  Pensions  for  Confederates.  —  See  Elder  v. 

tained  by  him.    Lawrence  v.  Nelson,  (Iowa  Collier,  100  Ga.  342;  Board  of  Education  v. 

1901)  85  N.  W.  Rep.  84.  Bladen  County,  113  N.  Car.  379;  State  v.  Yer- 

4.  Donnelly's  Case,  17  Ct.  CI.  105.  ner,  30  S.  Car.  277.    And  see  the  statutes  of 

5.  Hodge  v.  Leaning,  2  Dem.  (N.  Y.)  553.  the  various  states  formerly  included  in  the 

6.  The  Pension  Laws  of  the  United  States  Date  Confederacy. 

from  the  Foundation  of  the  Republic.  —  The  Con-  11.  In  re  Waite,  Si  Fed.  Rep.  359.  wherein  it 

tinental  Congress,  by  the  Act  of  August  26,  was  held  that  a  duly  authorized  officer  of  the 

1776,  and  subsequent  acts,  provided  for  pen-  pension  bureau  is  not  liable  to  prosecution  in 
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control  of  the  matter  of  pensions  belongs  to  Congress.1 

Court  of  Claims  Without  Jurisdiction.  —  Prior  to  the  Act  of  1 887  the  Court  of 
Claims  had  jurisdiction  to  enforce  the  payment  of  pension  claims  granted  by 
Act  of  Congress  or  by  the  commissioner  of  pensions,  but  not  of  claims  not 
so  granted.2  But  by  that  act  claims  founded  upon  pensions  are  expressly 
excluded  from  the  jurisdiction  of  the  court.3 

b.  PENSION  Bureau.  —  The  pension  business  of  the  United  States  is  con- 
ducted by  the  pension  office  or  bureau,  which  is  a  branch  of  the  department 
of  the  interior  and  is  under  the  general  supervision  of  the  secretary  of  the 
interior.  Its  chief  executive  officer  is  the  commissioner  of  pensions,  who  is 
appointed  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate, 
and  who  is  required  to  perform,  under  the  direction  of  the  secretary  of  the 
interior,  such  duties  in  the  execution  of  the  various  pension  and  bounty-land 
laws  as  may  be  prescribed  by  the  President.4  The  whole  matter  of  ascer- 
taining, determining,  and  certifying  who  is  entitled  to  a  pension  is  confided 
to  the  executive  officers  composing  the  pension  bureau,  and  not  to  the 
judiciary.  No  right  to  a  pension  is  fixed  until  these  officers  declare  it  to  be 
so;  and  if  they  decide  against  it,  there  is  no  appeal  from  that  decision  except 
to  Congress.5  The  pension  bureau  is  not  a  court,  and  its  officers  are  not 
invested  with  judicial  functions.6  The  commissioner  of  pensions  is  an  officer 
of  the  United  States,7  but  he  is  not  the  head  of  a  department,  within  the 
meaning  of  section  2  of  article  2  of  the  Federal  Constitution.8  The  power 
of  the  pension  bureau  to  review  its  own  decisions  and  revise  the  pension  roll 
by  striking  therefrom  the  names  of  persons  not  entitled  to  pensions,  and  to 
reduce  the  amount  of  a  pension  when  greater  than  the  pensioner  is  entitled 
to  receive,  is  inherent,9  and  has  also  been  recognized  by  statute.10 

given  the  supervisory  control  over  the  acts  of 
the  commissioner  of  pensions  previously  ex- 
ercised by  the  secretaries  of  the  war  and  navy 
departments.  9  U.  S.  Stat,  at  L.  395,  c.  108, 
§  6.  Since  that  time  the  pension  office  has 
been  a  part  of  the  department  of  the  interior. 

5.  Daily's  Case,  17  Ct.  CI.  144. 
There  Is  No  Direct  Appeal  from  the  Decision  of 

the  Commissioner  of  Pensions  10  the  attorney-gen- 
eral, but  such  appeals  should  be  to  the  secre- 
tary of  the  interior.  Appeal  in  Pension  Cases, 
7  Op.  Atty.-Gen.  759. 

The  Interior  Department  Is  a  Special  Tribunal 
of  judicial  or  ^t/rtji'-judicial  powers,  appointed 
by  law  to  ascertain  and  determine  all  the  facts, 
and  to  adjudicate  and  allow  a  pension  to  the 
party  entitled,  and  its  action  is  final  and  con- 
clusive. U.  S.  v.  Scott,  25  Fed.  Rep.  470; 
Stokelv  v.  De  Camp,  2  Grant  Cas.  (Pa.)  17. 

The  Certificate  of  the  Commissioner  of  Pensions 
is  prima  facie  evidence  of  title  to  a  pension  and 
of  all  the  facts  that  make  the  title.  Alexander's 
Case,  4  Ct.  CI.  218.  See  also  U.  S.  z/.Schindler, 
18  Blatchf.  (U.  S.)  227,  10  Fed.  Rep.  547. 

6.  In  re  McLean,  37  Fed.  Rep.  648. 
The  Commissioner  of  Pensions  Is  Not  a  Judicial 

Officer,  and  his  rulings  do  not  conclude  the 
government.  If  he  grants  a  pension  upon  im- 
proper or  fraudulent  evidence,  money  subse- 
quently paid  by  the  government  on  such  pen- 
sion may  be  recovered  back.  U.  S.  v.  Lalone, 
44  Fed.  Rep.  475- 

7.  U.  S.  v.  Van  Leuven,  62  Fed.  Rep.  62. 

8.  U.  S.  v.  Germaine,  99  U.  S.  508;  U.  S.  v. 
Van  Leuven,  62  Fed.  Rep.  62. 

9.  Power  of  Pension  Bureau  to  Review  Its  De- 
cisions.—  Harrison  v.  U.  S.,  20  Ct.  CI.  122; 
Lochren  v.  U.  S.,  6  App.  Cas.  (D.  C.)  486. 

10.  See  Rev.  Stat.  U.  S.,  §§  4720,  4739,  4744. 


a  state  court  for  an  alleged  violation  of  a  state 
law  occurring  in  the  discharge  of  his  official 
duties. 

1.  Frisbie  v.  U.  S.,  157  U.  S.  160. 

2.  Gordon  v.  U.  S..  26  Ct.  CI.  307.  See  also 
Daily's  Case,  17  Ct.  CI.  144. 

3.  Gordon  v.  U.  S.,  26  Ct.  CI.  307;  Cole  v. 
U.  S  ,  29  Ct.  CI.  47. 

4.  Pension  Bureau.  —  Rev.  Stat.  U.  S.,  §§  441, 
470-474.  See  also  Pensions,  17  Op,  Atty.-Gen. 
339;  Stokely  v.  De  Camp,  2  Grant  Cas.  (Pa.)  17. 

History  of  Pension  Bureau.  —  Originally  the 
general  charge  of  the  pension  business  was 
committed  to  the  secretary  of  war.  1  U.  S. 
Stat,  at  L.  325,  c.  17,  §  2,  p.  401,  res.  vi.,  p. 
495.  By  the  Act  of  May  15,  1828  (4  U.  S.  Stat, 
at  L.  270,  c.  54,  §  4),  and  the  supplementary  Act 
of  June  7,  1832  (4  U.  S.  Stat,  at  L.  530,  c.  126, 
§  3),  charge  of  the  payment  of  pensions  granted 
by  these  acts  was  given  to  the  secretary  of  the 
treasury.  This  business  was  later  transferred 
to  the  war  department.  4  U.  S.  Stat,  at  L.  605, 
res.  iv.  The  pension  business  of  the  navy 
was  for  a  time  transacted  by  the  navy  depart- 
ment, but  such  business  was  transferred  to 
the  office  of  the  commissioner  of  pensions  by 
the  Act  of  March  4,  1840  (5  U.  S.  Slat,  at  L. 
370,  c.  4,  §4).  This  office  was  originally  cre- 
ated in  1833.  4  U.  S.  Stat,  at  L.  622,  c.  54. 
The  commissioner  acted  under  the  direction 
of  the  secretary  of  war,  and  later  under  that 
of  the  secretary  of  the  navy  also,  when  the 
latter  office  was  established.  At  first  the  office 
was  a  temporary  one,  but  was  continued  from 
time  to  time.  4  U.  S.  Stat,  at  L.  779,  c.  46;  5 
U.  S.  Stat,  at  L.  187,  c.  43;  369,  c.  4;  597,  c.  4; 
9  U.  S.  Stat,  at  L.  3,  c.  4;  341,  c.  20.  By  the 
Act  of  Marrh  3.  1849,  the  department  of  the 
interior  was  created,  and  to  its  secretary  was 
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Mandamus  will  not  lie  to  review  or  control  the  action  of  the  commissioner  of 
pensions  in  matters  within  his  discretion.1 

4.  Persons  Entitled  to  Pension  —  a.  In  General. —  in  Great  Britain  pensions 
are  given  not  only  to  persons  in  the  military  or  naval  service,  or  to  those 
dependent  upon  them,2  but  also  to  various  persons  in  different  branches  of 
the  civil  service.3 

In  the  United  States  pensions  are  confined  practically  to  persons  in  the  military 
or  naval  service  and  to  those  dependent  on  them.  The  pension  laws  designate 
in  detail  the  persons  entitled  to  receive  pensions.4  In  general,  all  persons  in 
the  military  or  naval  service  disabled  5  by  reason  of  any  wound  or  injury 
received  or  disease  contracted  while  in  the  service  of  the  United  States  and 
in  the  line  of  duty  are  entitled  to  pensions.6  In  order  to  come  within  the 
meaning  of  the  statute,  the  service  or  act  of  duty  performed  must  have  been 
the  cause  of  the  wound  or  injury  received  or  the  disease  contracted,  and  not 
merely  coincident  with  it  in  time.7  But  where  a  disease  was  contracted  in 
the  service,  the  fact  that  the  applicant  had  previously  had  the  same  disease 
and  had  been  cured  thereof  is  immaterial.8 

b.  Persons  in  Service.  —  By  the  Act  of  March  3,  1891,  it  was  provided 
that  no  pension  shall  be  allowed  or  paid  to  persons  in  the  army,  navy,  or 
marine  corps,  either  on  the  active  or  the  retired  list.9 

c.  Widows,  Children,  and  Dependent  Relatives.  —  Where  a  per- 
son has  died  of  any  wound,  injury,  or  disease  which  would  have  entitled 
him  to  an  invalid  pension,  his  widow  or  minor  children  10  or  dependent 


1.  See  the  title  Mandamus,  vol.  19,  p.  824, 
and  see  U.  S.  v.  Raum,  135  U.  S.  200,  affirm- 
ing 18  D.  C.  556;  Lochren  v.  U.  S.,  6  App. 
Cas.  (D.  C.)  486. 

2.  See  7  Geo.  IV.,  c.  16,  §  10;  28  &  29  Vict., 
c  73;  35  &  36  Vict.,  c.  67,  §  S- 

3.  See  22  Vict.,  c.  26,  §  12,  28  &  29  Vict.,  c. 
110;  32  &  33  Vict.,  cc.  43,  60;  42  &  43  Vict.,  c. 
78,  §§  15-21. 

4.  Consult  generally  the  various  pension 
statutes. 

Service  in  Militia.  —  A  person  who  enlisted 
in  a  regiment  of  state  militia  under  the  Presi- 
dent's call  for  volunteers,  and  who  was  en- 
gaged in  the  service  of  the  United  States  under 
the  command  of  an  officer  of  the  army,  has  a 
pensionable  status  under  Rev.  Stat.  U.  S.,  § 
4693,  subdiv.  1,  although  his  regiment  was  not 
actually  mustered  into  service.  Pension  — 
Enlisted  Man,  20  Op.  Atty.-Gen.  322. 

Service  During  War.  —  A  statute  giving  a 
pension  to  soldiers  who  served  for  a  certain 
length  of  time  "  in  the  war  "  does  not  con- 
template service  after  the  ratification  of  a 
treaty  of  peace.  Pension  for  Service,  16  Op. 
Atty.-Gen.  134.  See  also  Pensions,  1  Op. 
Atly.-Gen.  701. 

"Soldier"  Includes  Sailor.  —  The  word  "  sol- 
dier" in  the  first  section  of  the  Pension  Act 
of  June  27,  1890,  includes  sailor  and  marine. 
Pension  —  Dependent  Parent,  19  Op.  Atty.- 
Gen.  587. 

Officers  and  Seamen  of  the  Revenue  Cutter  Ser- 
vice co-operating  with  the  navy  are  entitled  to 
be  placed  on  the  navy  pension  list  at  the  same 
rate  of  pension  and  under  the  same  regulations 
and  restrictions  as  are  provided  by  law  for  the 
officers  and  seamen  of  the  navy.  Rev.  Stat. 
U.  S.,  §  4741;  Co-operation  of  Revenue  Cut- 
ters with  Navy,  19  Op.  Atty.-Gen.  505. 

Indians  have  received  pensions  in  some  cases. 
See  Oo-la-ya-tah's  Case,  7  Op.  Atty.-Gen.  619. 


5.  "  Specific  Disabilities,"  as  the  term  is  used 
in  Rev.  Stat.  U.  S.,  §  4698$,  are  disabilities 
which  are  specified  in  the  pension  laws,  such 
as  the  loss  of  a  hand,  foot,  or  eye,  and  not  in- 
juries requiring  medical  examination  to  ascer- 
tain and  declare  their  nature  and  extent,  and 
as  to  the  effect  of  which  there  is  room  for 
difference  of  opinion.  Specific  Disabilities  in 
Pension  Cases,  16  Op.  Atty.-Gen.  330. 

6.  Rev.  Stat.  U.  S.,      4692-4695,  4728. 

7.  Rhodes  v.  U.  S.,  (C.  C.  A.)  79  Fed.  Rep. 
740;  Relation  of  "  Line  of  Duty  "  to  Pensions, 
7  Op.  Atty.-Gen.  149;  Pension  for  Disability, 
17  Op.  Atty.-Gen.  172. 

8.  Rhodes  v.  U.  S.,  79  Fed.  Rep.  740,  49  U. 
S.  App.  156. 

9.  26  U.  S.  Stat,  at  L.  10S1,  c.  548.  See  also 
Rev.  Stat.  U.  S.,  §  4724. 

A  Retired  Officer  of  the  Army  is  not  entitled  to 
draw  an  invalid  pension,  nor  arrears  of  pen- 
sion. Invalid  Pension  to  Retired  Officer,  21 
Op.  Atty.-Gen.  453,  reversing  Arrears  of  Pen- 
sion, 21  Op.  Attv.-Gen.  408. 

10.  Rev.  Stat.'U.  S.,  4702-4706;  24  U.  S. 
Slat,  at  L.  5,  c.  22;  St.  Louis,  etc.,  R.  Co.  v. 
Maddry.  57  Ark.  306. 

As  to  Rights  of  "Widows  of  Revolutionary  Sol- 
diers, under  the  Acts  of  184S  and  1853,  see 
Clark's  Case,  1  Ct.  CI.  179;  Poucher's  Case,  1 
Ct.  CI.  207;  U.  S.  v.  Alexander,  12  Wall.  (U. 
S.)  177,  reversing  4  Ct.  CI.  2  18. 

The  Widow  of  a  Naval  Officer  who  died  at  a 
navy  yard  or  station  of  a  disease  contracted 
while  on  duty  there  is  not  entitled  to  a  pension 
under  Act  Cong.  July  27,  1S68,  §  2,  such  case 
not  being  covered  by  the  statute.  Naval  Pen- 
sions, 13  Op.  Atty.-Gen.  328. 

Widows,  etc.,  of  Victims  of  "  Maine  "  Disaster. 
—  By  Act  Cong.  March  30,  1898  (30  U.  S.  Stat, 
at  L.  346,  c.  103,  §  2),  relief  was  granted  to  the 
widows  or  certain  other  relatives  of  persons 
who  lost  their  lives  in  the  destruction  of  the 
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relatives  1  are  entitled  to  receive  the  same  pension  as  he  would  have  been 
entitled  to  receive.  Where  a  pension  is  granted  to  a  widow,  the  children 
have  no  interest  in  it  during  the  mother's  life.2 

A  Surviving  Child,  the  widow  and  other  children  being  dead,  is  entitled  to  the 
whole  of  the  pension  to  which  the  father  would  be  entitled  if  living.3 

An  Adopted  Child  has  been  held  not  to  be  entitled  to  a  pension.4 

An  illegitimate  Child  who  becomes  legitimate  by  the  intermarriage  of  the 
parents  and  subsequent  recognition  by  the  father  may  receive  a  pension  on 
account  of  the  father.5 

"Children"  Includes  Grandchildren.  — The  word  "  children  "  in  pension  statutes 
has  been  held  to  include  grandchildren.6 

d.  Effect  of  Remarriage  or  Divorce  of  Pensioner. — The  remar- 
riage of  any  widow,  dependent  mother,  or  dependent  sister  entitled  to  a  pen- 
sion will  not  bar  her  right  to  such  pension  to  the  date  of  her  remarriage, 
whether  an  application  therefor  was  filed  before  or  after  such  marriage;  but 
on  the  remarriage  of  any  such  person  having  a  pension,  the  pension  ceases.7 
It  has  several  times  been  held  that  a  widow  who  remarries  cannot  claim  a 
pension  as  the  widow  of  her  first  husband,8  and  this  although  such  second 
marriage  was  illegal,  where  the  widow  did  not  repudiate  it  as  such.9 

Effect  of  Divorce.  —  A  woman  who  marries  a  pensioner  and  afterwards  obtains 
a  decree  of  absolute  divorce  from  him  is  not  entitled,  after  his  death,  to  a 
pension  as  his  widow.10 

e.  Effect  of  Disloyalty.  ■ —  No  money  on  account  of  pension  can  be 
paid  to  any  person  or  to  the  widow,  children  or  heirs  of  an)'  person  who  in 


United  States  steamer  "  Maine  "  in  Havana 
harbor.    See  Blandin  v.  U.  S.,  35  Ct.  CI.  568. 

Proof  of  Marriage  —  Colored  Soldier.  —  The 
distinction  made  by  Rev.  Stat.  U.  S.,  2037, 
4705,  between  colored  and  other  soldiers,  as  to 
proof  of  marriage,  extends  only  to  the  mar- 
riage of  the  soldier,  and  does  not  affect  that  of 
his  parents  or  other  relatives.  Bounty  of  Col- 
ored Soldiers,  16  Op.  Atty.-Gen.  630.  See  also 
U.  S.  v.  Route,  33  Fed.  Rep.  246. 

1.  Dependent  Relatives.  —  Rev.  Stat.  U.  S., 
§4707;  Pension  —  Dependent  Relation,  17  Op. 
Atty.-Gen.  457. 

As  to  Who  Is  a  Dependent  Relative  within  the 
meaning  of  Rev.  Stat.  U.  S.,  ^  4707,  see  U. 
S.  v.  Purdy,  38  Fed.  Rep.  902. 

2.  Children  Have  No  Interest  in  Widow's  Pen- 
sion.—  Jones  v.  Porter,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  1119. 

The  amount  of  money  received  under  Rev. 
Stat.  U.  S.,  §  4703,  by  the  widow  of  a  deceased 
soldier,  "foreach  child,"  means  because  of  the 
existence  of  such  child,  and  not  for  its  use  to 
be  accounted  for  by  the  widow  to  the  child 
after  he  attains  his  majority  as  money  had  and 
received  for  his  benefit.  Creekbaum  v.  Soh- 
ner,  1  Ohio  Dec.  257,  1  Ohio  N.  P.  34. 

3.  Pensions,  17  Op.  Atty.-Gen.  339. 
Where  a  Claimant  Died  While  His  Application 

for  a  Pension  Was  Pending,  leaving  a  widow  and 
a  daughter  under  sixteen  years  of  age,  and  the 
widow  died  after  the  daughter  attained  the 
age  of  sixteen  years,  and  subsequently  the 
pension  was  allowed,  it  was  held  that  under 
Rev.  Stat.  U.  S.,  §  4718,  the  daughter  was  en- 
titled to  the  pension  which  had  accrued  up  to 
her  father's  death.  Payment  of  Accrued  Pen- 
sion, 17  Op.  Atty.-Gen.  190. 

4.  U.  S.  v.  Skam,  5  Cranch  (C.  C.)  367. 

6.  Illegitimate  Child.  —  Rev.  Stat.  U.  S., 
§4704;  U.  S.  v.  Skam.  5  Cranch  (C.  C.)  367. 
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6.  Walton  v.  Cotton,  19  How.  (U.  S.)  355. 
See  generally  the  title  Child —  Children,  vol. 
5,  p.  1085  et  seq. 

7.  Rev.  Stat.  U.  S.,  §  4708.  See  also  Rev. 
Stat.  U.  S.,  §  4702;  22  U.  S.  Stat,  at  L.  345,  c. 
438. 

8.  Right  to  Pension  Lost  hy  Remarriage. —  U. 

S.  v.  Hays,  20  Fed.  Rep.  710;  Pensions,  14 
Op.  Atty.-Gen.  220. 

Upon  nothing  short  of  a  clear  and  posi- 
tive enactment  can  the  government  be  re- 
quired to  give  to  a  woman  the  pension 
of  one  husband  while  she  is  being  sup- 
ported by  another.  Poucher's  Case,  1  Ct. 
CI.  207. 

Under  a  State  Act  giving  a  pension  to  widows 
of  soldiers  while  they  remain  unmarried,  a 
widow  of  a  soldier  who  remarries  and  is  again 
left  a  widow  by  the  death  of  her  second  hus- 
band is  not  entitled  to  a  pension  as  the  widow 
of  her  first  husband.  State  v.  Verner,  30  S. 
Car.  277. 

9.  Illegal  Marriage.  —  U.  S.  v.  Hays,  20  Fed. 
Rep.  710. 

Divorce  from  Second  Husband.  —  Where  a 

widow  pensioner  lost  her  right  to  a  pension 
by  remarrying,  and  afterwards  secured  a  di- 
vorce from  her  second  husband  for  intemper- 
ance and  cruelty,  it  was  held  that  she  could 
not,  in  a  claim  for  a  restoration  of  her  pension, 
set  up  the  fact  that  the  second  marriage  was 
illegal  because  her  second  husband  had  at  the 
time  a  wife  living,  where  she  was  aware  of  this 
fact  and  remained  silent  about  it  when  she 
instituted  her  suit  for  divorce.  Pensions,  14 
Op.  Atty  -Gen,  220. 

Unlawful  Cohabitation.  —  A  widow  forfeits 
her  pension  by  open  and  notorious  adulterous 
cohabitation.  Act  Cong.  Aug.  7,  1882,  22  U. 
S.  Stat,  at  L.  345,  c.  438. 

10.  Burr's  Claim,  n  Op.  Atty.-Gen.  1. 
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any  manner  voluntarily  engaged  in  or  aided  or  abetted  the  rebellion  of 
1861-1865.1 

5.  Mode  of  Obtaining  Pension  —  a.  In  General.  —  The  mode  of  obtaining 

pensions  is  quite  simple,  and  in  the  administration  of  the  pension  laws  literal 
adherence  to  form  or  the  strict  pleading  of  courts  of  law  is  not  required.* 
The  commissioner  of  pensions,  on  application  to  him  in  person  or  by  letter, 
by  any  claimant  or  applicant  for  pension,  bounty  land,  or  other  allowance 
required  by  law  to  be  adjusted  or  paid  by  the  pension  office,  must  furnish  to 
such  person,  free  of  all  expense,  all  such  printed  instructions  and  forms  as 
may  be  necessary  in  establishing  and  obtaining  such  claim.3  Regulations 
made  by  the  commissioner  have  the  force  and  effect  of  positive  law.4 

b.  Declaration  or  Application. — The  first  regular  substantial  step 
taken  by  a  claimant  to  secure  a  pension  is  the  application,  or,  as  it  is  called, 
the  declaration.  A  declaration  is  deemed  to  be  sufficient  if  the  claimant  is 
identified,  and  the  time  and  place  of  his  service  as  well  as  the  injury  or  disease 
which  constitutes  the  ground  of  his  claim  are  substantially  set  forth.  The 
original  application  may  be  only  sufficient  to  identify  the  claim  and  claimant, 
and  yet  be  a  valid  application,  for  it  is  subject  to  amendment.5 

A  Letter  or  written  application  made  by  the  claimant,  if  sufficient  to  identify 
the  claim  and  claimant,  is  sufficient.6 

Printed  Forms  of  declarations,  however,  are  furnished  by  the  commissioner 
of  pensions  upon  application.7 

Verification.  —  The  declaration  and  affidavits  in  support  thereof  may  be 
made  before  a  court  of  record  or  some  officer  thereof  having  custody  of  its 
seal,  or  before  an  officer  authorized  to  administer  oaths  for  general  purposes.8 

c.  PROOF  —  (1)  In  General.  —  The  application  for  a  pension  must,  of 
course,  be  supported  by  such  affidavits  or  other  proof  as  may  be  required  by 
the  commissioner  of  pensions.  Due  provision  is  made  for  administering 
oaths,  etc.,  in  pension  cases.9 

(2)  Medical  Examination.  —  Provision  is  made  by  statute  for  special  or 
periodical  medical  examinations  of  pensioners  and  pension  claimants. 

Examining  Surgeons.  —  The  commissioner  of  pensions  is  authorized  to  organize 
a  board  of  examining  surgeons  and  to  appoint  civil  surgeons  to  examine 
pensioners  or  applicants  for  pensions.10  Surgeons  so  appointed  are  not  officers 

1.  Persons  Engaged  in  Rebellion.  —  Rev.  Stat.  at  L.  209,  c.  646,  679,  No.  43;  27  U.  S.  Stat,  at 
U.  S..  §  4716.  See  also  19  U.  S.  Stat,  at  L.  L.  272,  c.  255.  See  also  Rev.  Stat.  U.  S., 
403,  c.  120;  24  U.  S.  Stat,  at  L.  371,  c.  70,  §  1;  §  4714;  Pensions  —  Declarations,  17  Op.  Atty.- 
27  U.  S.  Stat,  at  L.  340,  c.  351.  Gen.  510. 

Rev.  Stat.  U.  S.,  §  4716,  is  not  repealed  by  9.  A  Justice  of  the  Peace  is  an  officer  duly  au- 

implication  by  Act  Cong.  June  27,  1890,  26  U.  thorized  to  adrrinister  oaths  for  general  pur- 

S.  Stat,  at  L.  182,  c.  634.    U.  S.  v.  Hampton,  poses,  within  the  meaning  of  a  regulation  of 

101  Fed.  Rep.  714,  41  C.  C.  A.  625.  the  commissioner  of  pensions  to  the  effect  that 

A  Pensioner  of  the  United  States  Residing  in  evidence  in  a  claim  for  a  pension  may  be  veri- 

the  Confederate  States  during  the  civil  war,  but  fied  before  an  officer  so  authorized.    U.  S.  v. 

whj  did  not  take  up  arms  against  the  United  Boggs,  31  Fed.  Rep.  337. 

States  nor  give  aid  or  encouragement  to  its  Fees  —  United  States  Commissioner.  —  Act 

enemies,  at  the  termination  of  the  war  was  Cong.  June  7,  1888  (25  U.  S.  Stat,  at  L.  174,  c. 

entitled  to  pension  money  due  to  him  from  369),  with  reference  to  administering  oaths  to 

the  time  when  the  war  began.    Saul's  Case,  pensioners   free  of  charge,  applies   only  to 

11  Op.  Atty.-Gen.  442.  officers  authorized  to  administer  oaths  at  the 

2.  Arrears  of  Pension,  19  Op.  Atty.-Gen.  190.  time  of  the  passage  of  that  act.    The  office  of 

3.  Commissioner  Required  to  Furnish  Instruc-  United  States  commissioner  having  been  cre- 
tions.  —  Rev.  Stat.  U.  S.,  §  4748.  ated  since  that  time,  such  commissioners  are 

Under  this  statute,  regulations  of  the  com-  not  required  to  administer  free  of  charge  oaths 

missioner  of  pensions  as  to  the  verification  of  to  pensioners  and  their  witnesses  to  the  exe- 

evidence  in  a  claim  are  proper.    U.  S.  v.  Boggs,  cution  of  pension  vouchers.    Pensions  —  U. 

31  Fed.  Rep.  337.  S.  Commissioners.  22  Op.  Atty.-Gen.  86. 

4.  U.  S.  v.  Boggs,  31  Fed.  Rep.  337.  10.  Examining  Surgeons.  —  Rev.  Stat.  U.  S., 
6.  Arrears  of  Pension,  19  Op.  Atty.-Gen.  190.  §§  4774-4777. 

6.  Arrears  of  Pension,  19  Op.  Atty.-Gen.  190.  An  assistant  medical  referee  in  the  pension 

7.  See  Rev.  Stat.  U.  S.,  §  4748.  bureau  appointed  under  Rev.  Stat. U.  S.,  §  4776. 

8.  Verification  of  Declaration.  —  26  U.  S.  Stat.  is  not  entitled,  in  addition  to  his  salary,  to  the 
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of  the  United  States,1  but  they  are  persons  acting  for  or  in  behalf  of  the 
United  States  in  an  official  capacity,  within  the  sections  of  the  Revised 
Statutes  relating  to  bribery.2 

(3)  False  Evidence  —  (a)  In  General.  —  A  false  representation  as  to  a  material 
fact  in  an  application  for  a  pension  will  invalidate  the  pension,  and  money 
paid  for  such  pension  may  be  recovered  back  by  the  United  States;  but  in 
an  action  by  the  United  States  against  the  pensioner  to  recover  back  money 
so  paid,  every  intendment  is  in  favor  of  the  honesty  and  innocence  of  the 
defendant,3  and  the  evidence  tending  to  prove  the  fraud  must  be  clear  and 
satisfactory  to  entitle  the  plaintiff  to  recover.4  The  mere  fact  that  there  were 
false  statements  in  the  application  for  a  pension,  even  if  they  were  inten- 
tionally false,  will  not  invalidate  the  pension.  It  must  further  appear  that 
they  were  material  and  necessary  to  the  granting  of  the  pension.5 

Striking  Pensioner's  Name  from  Roll  for  Fraud.  —  The  secretary  of  the  interior  is 
required  to  cause  the  name  of  a  pensioner  to  be  stricken  from  the  pension 
roll,  whenever  it  appears  by  satisfactory  proof  that  such  name  was  put  on  the 
roll  through  false  or  fraudulent  representations.6 

(b)  Criminal  Liability.  —  The  statutes  prescribe  certain  penalties  for  making 
or  presenting,  or  causing  to  be  made  or  presented,  any  false  or  fraudulent 
affidavit  or  other  evidence  in  support  of  a  claim  for  a  pension.7  A  person 
may  be  indicted  under  the  statutes  not  only  for  forging  an  affidavit,  but  also 
for  knowingly  presenting  a  genuine  affidavit  containing  false  statements;8 
and  a  person  swearing  falsely  as  to  a  material  matter  in  support  of  an  appli- 
cation for  a  pension  may  be  prosecuted  for  perjury.9 

(4)  Investigation  of  Claims.  —  The  commissioner  of  pensions  is  authorized 
to  detail  from  time  to  time  clerks  or  persons  employed  in  his  office  to  make 
special  examinations  into  the  merit9  of  such  pension  or  bounty-land  claims, 
whether  pending  or  adjudicated,  as  he  may  deem  proper  for  investigation, 
and  to  aid  in  the  prosecution  of  any  party  appearing  on  such  examinations  to 
be  guilty  of  fraud  in  presenting  or  procuring  the  allowance  of  such  claims, 
persons  so  detailed  having  power  to  administer  oaths,  take  affidavits  and 
depositions,  and  examine  witnesses  in  the  course  of  such  examinations.10 

fees  of  an  examining  surgeon  while  serving  denounced  by  Rev.  Stat.  U.  S.,  §§  4746,  5438, 
on  an  examining  board  under  section  4775,  are  not  felonies,  and  therefore  a  person  in- 
such  fees  being  intended  for  examining  sur-  dicied  thereunder  is  entitled  under  section  819 
geons  not  in  the  government  service.  Such  to  only  three  peremptory  challenges  of  jurors, 
double  compensation  is  also  within  the  pro-  U.  S.  v.  Daubner,  17  Fed.  Rep.  793. 
hibition  of  sections  1763-1765.  Graham  v.  U.  Evidence.  —  On  the  trial  of  an  indictment  for 
S.,  29  Cl.  CI.  404.  attempting  to  defraud  the   government  by 

1.  U.  S.  v.  Germaine,  99  U.  S.  508.  fraudulently  obtaining  a  pension  upon  false 

2.  U.  S.  v.  Kessel.  62  Fed.  Rep.  57;  U.  S.  v.  affidavits,  the  application  for  the  pension  is 
Van  Leuven,  62  Fed.  Rep.  62.  properly  admitted  in  evidence  as  showing  the 

3.  Rhodes  v.  U.  S.,  (C.  C.  A.)  79  Fed.  Rep.  740.  use  to  which  the  false  affidavits  were  to  be 

4.  Lalone  v.  U.  S.,  164  U.  S.  255.  applied  by  the  defendants  and  to  prove  their 
6.  U.  S.  v.  Purdy,  38  Fed.  Rep.  902.  fraudulent  intent      U.   S.  v.   Wentworth,  11 

6.  Striking  Names  from  Pension  Roll.  —  Rev.      Fed.  Rep.  52. 

Stat.  U.  S.,  55  4739.  8.  Presenting  Genuine  but  False  Affidavit.  — 

This  provision  applies  to  all  pensioners,  and  U.  S.  v.  Staats,  8  How.  (U.  S.)  41;   U.  S.  v. 

not  to  those  of  the  war  of  1812  only.    Harri-  Gowdy,  37  Fed.  Rep.  332;  U.  S.  v.  Hartman. 

son  v.  U.  S.,  20  Ct.  Cl.  122.  65  Fed.  Rep.  490. 

7.  Penalty  for  False  Evidence,  —  Rev.  Stat.  U.  9.  Prosecution  for  Perjury. —  U.  S.  v.  Hamp- 
S.,  §S  4746,  5418,  5421;  U.  S.  v.  Goggin,  1  Fed.  ton,  101  Fed.  Rep.  714,  41  C.  C.  A.  625;  U.  S. 
Rep.  49,  9  Biss.  (U.  S.)  269;  U.  S.  v.  Corbin.  v.  Boggs,  31  Fed.  Rep.  337. 

11  Fed.  Rep.  238;  U.  S.  v.  Adler,  49  Fed.  Rep.         10.  Rev.  Stat.  U.  S.,      474,  4744;  Act  Cong. 

733,  49  Fed.  Rep.  736;  U.  S.  v.  Kessel,  62  Fed.  July  25,  1882,  22  U.  S.  Stat,  at  L.  175,  c.  349, 

Rep.  59;  U.  S.  v.  Van  Leuven,  62  Fed.  Rep.  §  2;  U.  S.  v.  Bell,  81  Fed.  Rep.  830;  Harrison 

69;  U.  S.  v.  Kuentsler,  74  Fed.  Rep.  220;  U.  v.  U.  S.,  20  Ct.  Cl.  122.    See  also,  as  to  special 

S.  v.  Glasener,  81  Fed.  Rep.  566;  Edgington  v.  examiners  under  authority  of  Congress,  Act 

U.  S.,  164  U.  S.  361.  Cong.  March  3,  1891,  26  U.  S.  Stat,  at  L.  1083, 

As  to  a  False  Representation  of  Being  a  Soldier's  c.  548,  §  3. 
Widow,  so  as  to  obtain  a  pension,  see  U.  S.  v.         As  to  Perjury  Before  Special  Examiners,  see 

Route,  33  Fed.  Rep.  246.  Markham  v.  U.  S.,  160  U.  S.  319;  U.  S.  v.  Bell. 

Grade  of  Offense  —  Challenges.  —  The  offenses  81  Fed.  Rep.  830. 
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Compelling  Attendance  of  Witnesses.  —  By  Act  Cong.  July  25,  1882,  power  is 
given  to  any  judge  or  clerk  of  a  federal  court,  upon  the  application  of  the 
commissioner  of  pensions,  to  subpcena  witnesses  to  appear  before  officers 
authorized  to  take  depositions  to  be  used  in  the  courts  of  the  United  States, 
or  before  authorized  officers  or  clerks  of  the  pension  bureau,  to  be  examined 
in  respect  to  pension  claims.1 

6.  Attorneys  and  Agents  —  a.  In  General.  —  The  secretary  of  the  interior 
is  authorized  to  prescribe  rules  and  regulations  governing  the  recognition  of 
agents,  attorneys,  or  other  persons  representing  claimants  before  his  depart- 
ment, and  in  a  proper  case  to  suspend  or  exclude  such  persons  from  practice 
before  the  department.2  As  will  appear  immediately  hereinafter,  every  effort 
is  made  to  discourage  the  prosecution  of  unworthy  claims  and  to  prevent 
imposition  upon  the  claimant. 

b.  Compensation  —  (i)  In  General.  —  The  amount  of  compensation  that 
may  be  claimed  for  services  in  prosecuting  a  claim  for  a  pension  or  bounty  is 
prescribed  by  statute.  The  legal  fee  is  ten  dollars,  unless  the  parties  con- 
tract for  a  larger  fee,  in  which  case  an  amount  not  exceeding  twenty-five 
dollars  may  be  allowed.3  The  attorney  cannot  recover  more  than  the  pre- 
scribed fee  upon  a  quantum  meruit*  And  a  contract  for  a  larger  fee  for 
prosecuting  a  pension  claim  than  is  allowed  by  law,  whether  made  with  the 
claimant  himself  5  or  with  a  third  person  in  his  behalf,6  is  void  and  cannot  be 
enforced.  If  more  than  the  legal  fee  has  been  paid  or  allowed  for  services 
in  procuring  a  pension,  the  pensioner  may  recover  back  such  excess,  even 
though  the  money  was  paid  voluntarily  and  with  knowledge  of  the  statute.' 

Arrears  of  Pension.  —  No  claim  agent  or  other  person  is  entitled  to  receive  any 
compensation  for  services  in  making  application  for  arrears  of  pension.-8 

Unsuccessful  Prosecution  of  Claim.  —  The  statutes  make  no  provision  for  compen- 
sation where  the  prosecution  of  the  claim  is  unsuccessful. 

.(2)  Penalty  for  Charging  Excessive  Fee.  —  It  is  provided  that  any  agent 
or  attorney  or  other  person  instrumental  in  prosecuting  any  claim  for  a  pen- 
sion or  for  bounty  land  who  shall  directly  or  indirectly  contract  for,  demand, 
receive,  or  retain  any  greater  compensation  for  his  services  than  prescribed 
by  law  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  punishable  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
at  hard  labor  not  exceeding  two  years,  or  both,  in  the  discretion  of  the  court.9 

1.  Subpoena  to  Witnesses.  —  22  U.  S.  Stat,  at  But  a  contract  by  a  son  for  the  care,  protec- 
L.  175,  c.  34Q,  §  3;  In  re  Gross,  78  Fed.  Rep.  tion,  and  maintenance  of  his  father  during  the 
107,  holding  that  the  statute  is  constitutional  remainder  of  his  life,  and  his  burial  after  his 
and  disapproving  a  contrary  holding  in  In  re  death,  in  consideration  of  pension  money  col- 
McLean,  37  Fed.  Rep.  648.  lected  by  the  son  for  the  father,  is  not  unlaw- 

2.  Act  Cong.  July  4,  1884,  23  U.  S.  Stat,  at  ful.    Schwab  v.  Ginkinger,  181  Pa.  St.  8. 

L.  101,  c.  181.  §  5.  6.  Contract  with  Third  Person.  —  Wolcott  v. 

Obtaining  Money  by  False  Representations  of  Frissell,  134  Mass.  1,  45  Am.  Rep.  272. 

Agency.  —  A  person  who  obtains  money  from  7.  Recovery  Back  of  Excess  Fee.  —  Smart  v. 

another  by  falsely  representing  lo  the  latter  White,  73  Me.  332,  40  Am.  Rep.  356;  Hall  v. 

that  he  is  a  pension  agent  and  will  obtain  a  Kimmer,  61  Mich.  269,  1  Am.  St.  Rep.  575; 

pension  for  him  may  be  indicted  for  obtaining  Ladd  v.  Barton,  64  N.  H.  613. 

money  )by  false  pretenses.    Pearce  v.  State,  8.  Rev.  Stat.  U.  S.,  §4711;  Act.  Cong.  Jan. 

115  Ala.  115.  25,  1879,  20  U.  S.  Stat,  at  L.  265,  c.  23,  §  4. 

3.  Rev.  Stat.  U.  S.,  4785,  4786;  Act  Cong.  9.  Penalty  for  Charging  Excessive  Fee. —  Rev. 
July  4,  1884,  23  U.  S.  Stat,  at  L.  99,  c.  181,  Stat.  U.  S.,  §  5485;  Act  Cong.  June  27,  1890, 

3.  4.  26  U.  S.  Stat,  at  L.  1S3,  c.  634,  §  4;  Act  Cong. 

Statutes  of  General  Application.  —  The  statutes  March  3,  1891,  26  U.  S.  Stat,  at  L.  10S2,  c.  548, 

prescribing  the  fees  for  procuring  pensions  are  §  I;  U.  s.  v.  Marks,  2  Abb.  (U.  S.)  531;  U.  S. 

not  limited   in  their  application   to  persons  v.  Moyers,  15  Fed.  Rep.  411;  U.  S.  v.  Brown, 

recognized  by  or  known  to  the  commissioner  40  Fed.  Rep.  457;  U.  S.  v.  Reynolds,  48  Fed. 

of  pensions  as  attorneys  or  agents  of  the  ap-  Rep.  215;  Ballew  v.  U.  S.,  160  U.  S.  1R7. 

plicants.    Caverly  v.  Robbins,  149  Mass.  16.  The  Repeal  of  a  Statute  Prescribing  a  Penalty 

4.  Morgan  v.  Davis,  47  Vt.  610.  for  Receiving  Excessive  Compensation  does  not 
6.  Contract  for  Excessive  Fee  Void.  —  Christie  affect  a  prosecution  for  a  previous  violation  of 

v.  Sieger,  (Ky.  1900)  56  S.  W.  Rep.  521;  Cav-  the  statute  unless  the  contrary  is  expressly 
erly  v.  Robbins,  149  Mass.  16.  provided  in  the  repealing  act.    U.  S.  v.  Van 
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This  statute  is  constitutional.1 

The  Object  of  the  statute  is  to  protect  the  pension  claimant  from  the  exaction 
of  exorbitant  charges,2  and  also  to  protect  the  government  by  discouraging 
the  prosecution  of  unjust  claims.3 

Statute  Strictly  Construed.  —  This  statute,  being  a  penal  statute  and  also  being 
in  derogation  of  the  common-law  right  of  every  person  to  make  his  own 
bargain,  should  receive  a  strict  construction.4  At  the  same  time  it  should 
be  so  applied  in  all  cases  as  to  secure  the  object  and  afford  the  protection 
intended.5 

Persons  Liable.  —  Any  person  who  is  instrumental  in  the  prosecution  of  the 
claim,6  although  not  a  regular  pension  agent  or  attorney,7  may  be  prosecuted 
for  a  violation  of  the  statute. 

What  Constitutes  Offense.  —  The  offense  is  complete  under  the  statute  where  the 
defendant  has  received  or  demanded  more  than  the  specified  fee,  all  questions 
of  intent,  knowledge  of  the  statute,  or  the  reasonableness  of  the  fee  demanded 
being  immaterial.  Neither  fraud  nor  extortion  is  a  necessary  element  of  the 
offense.8  Any  scheme  or  contrivance  by  which,  under  the  guise  of  a  loan, 
mortgage,  gift,  or  other  dealing,  the  claim  agent  receives  or  retains  more  than 
the  legal  fee  is  a  violation  of  the  statute."  The  fact  that  the  prosecution  of 
the  claim  was  unsuccessful  and  no  pension  money  was  received,  or  that  the 
claimant  never  demanded  a  return  of  the  money  unlawfully  received  and 
retained,  is  immaterial.10 

Compensation  for  Extraordinary  Services.  —  The  statute  applies  only  to  services 
usually  necessary  in  obtaining  a  pension,  and  not  to  extraordinary  services 
performed  in  a  different  department  for  a  different  purpose,  although  the 
ultimate  object  of  such  services  may  be  the  obtaining  of  a  pension.  Thus, 
an  extra  charge  may  be  made  for  services  performed  in  causing  the  removal 
of  a  charge  of  desertion,  without  which  removal  no  pension  could  be  recovered.1 1 

Vliet,  23  Fed.  Rep.  35,  reversing  22  Fed.  Rep.  The  Statute  Applies  Only  to  Dealings  Between 

641;  U.  S.  v.  Mathews,  23  Fed.  Rep.  74  [dis-  the  Pension  Claimant  and  His  Agent,  attorney,  or 

approving  U.  S.  v.  Van  Vliet,  22  Fed.  Rep.  641  other  person  prosecuting  his  claim.    And  a 

and  U.  S.  v.  Hague,  22  Fed.  Rep.  706];  U.  S.  person  prosecuting  a  claim  for  reimbursement 

v.  Reisinger,  128  U.  S.  398.    See  also  U.  S.  v.  out  of  an  accrued  pension  under  Rev.  Stat. 

Dowdell,  8  Fed    Rep.  881  [disapproving  U.  S.  U.  S.,  §  47l8,  by  one  who  bore  the  expenses 

v.  Mason,  8  Fed.  Rep.  412];  U.  S.  v.  Bennett,  of  the  last  sickness  and  burial  of  the  deceased 

12  Blatchf.  (U.  S.)  345;  U.  S.  v,  Starn,  17  Fed.  pensioner  is  not  within  the  statute.    U.  S.  v. 

Rep.  435.  Nicewonger,  20  Fed.  Rep.  438. 

1.  Statute  Constitutional.  —  Frisbie  v.  U.  S.,  7.  Frisbie  v.  U.  S.,  157  U.  S.  160. 

157  U.  S.  160;  U.  S.  v.  Fairchilds,  1  Abb.  (U.  8.  U.  S.  v.  Moore,  18  Fed.  Rep.  686;  U.  S. 

S.)74;  U.  S.  v.  Marks,  2  Abb.  (U.  S.)  533;  U.  v.  Koch,  21  Fed.  Rep.  873;  Smarts.  White,  73 

S.  v.  Van  Leuven,  62  Fed.  Rep.  52.  Me.  332,  40  Am.  Rep.  356. 

2.  Object  of  Statute.  —  U.  S.  v.  Van  Leuven,  No  Formal  Demand  for  an  Excessive  Fee  Is  Ne- 
62  Fed.  Rep.  52;  U.  S.  v.  Snow,  2  Flipp.  (U.  cessary  to  constitute  the  offense.  Any  request, 
S.)  1;  Christie  v.  Steger,  (Ky.  1900)  56  S.  W.  direct  or  indirect,  by  the  agent  for  a  laiger  fee 
Rep.  521;  Wolcott  v.  Frissell,  134  Mass.  1,  45  than  that  prescribed  is  a  violation  of  the  stat- 
Am.  Rep.  272;  Hall  v.  Kimmer,  61  Mich.  269,  ute.    U.  S.  v.  Moyers.  15  Fed. Rep.  411. 

1  Am.  St.  Rep.  575.  9.  U.  S.  v.  Moyers,  15  Fed  Rep.  411;  U.  S. 

The  statute  is  founded  upon  a  policy  of  the  v.  Mooro,  18  Fed.  Rep.  686;  U.  S.  v.  Brown, 

government  to  protect  a  class  of  persons  who  40  Fed.  Rep.  457. 

might  be  incompetent  fully  to  protect  them-  Evidence. —  Upon  the  trial  of  an  indictment 

selves.    Smart  v.  White,  73  Me.  332,  40  Am.  for  receiving  an  excessive  fee,  evidence  that 

Rep.  356.  the  defendant  sold  property  to  the  pensioner 

3.  Protection  of  Government  Against  Unjust  for  a  sum  largely  in  excess  of  its  real  value  is 
Claims.  —  U.  S.  v.  Van  Leuven,  62  Fed.  Rep.  competent  if  supplemented  by  proof  that  such 
52;  Christie  v.  Steger,  (Ky.  1900)  56  S.  W.  sale  was  a  mere  trick  to  obtain  more  lhan 
Rep.  521.  the  legal  fee.    U.  S.  v.  Koch,  21  Fed.  Rep. 

4.  U.  S.  v.  Snow.  2  Flipp.  (U.  S.)  r;  U.  S.  v.  873. 

Starn,  17  Fed.  Rep.  435.  10.  Frisbie  v.  U.  S..  157  U.  S.  160. 

5.  Hall  v.  Kimmer,  61  Mich.  269,  1  Am.  St.  11.  Compensation  for  Extraordinary  Services. — 
Rep.  575.  U.  S.  v.  Snow,  2  Flipp.  (U.  S.)  1. 

6.  U.  S.  v.  Moyers,  15  Fed.  Rep.  411;  U.  S.  In  Southwick  v.  Evans,  17  R.  I.  198,  com- 
v.  Reynolds,  48  Fed.  Rep.  215;  U.  S.  v.  Rey-  pensation  was  allowed  to  a  guardian  for  such 
nolds,  48  Fed.  Rep.  721.  See  also  Caverly  v.  services  and  expenses  in  procuring  a  pension 
Robbins,  149  Mass.  16.  for  his  ward  as  would  ordinarily  have  been 
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Reimbursement  for  Expenses.  —  So  the  attorney  may  charge  for  expenses  incurred 
or  money  advanced  in  procuring  the  pension.1 

Gift  of  Pension  Money  to  Agent  or  Attorney.  —  After  the  pensioner  has  received  his 
pension  money  it  is  his  own,  and  he  may  do  what  he  pleases  with  it,  as  in 
the  case  of  other  property,  except  pay  to  his  agent  or  attorney,  either  directly 
or  indirectly,  more  than  the  prescribed  fee  for  prosecuting  the  claim.2  Thus, 
a  voluntary  gift  of  pension  money,  when  received,  to  the  person  instrumental 
in  obtaining  it  is  not  in  violation  of  the  statute,3  although  the  obtaining  of 
the  pension  was  the  reason  of  the  gift.4 

c  Penalty  for  Withholding  Pension  Money.  —  By  statute,  any 
agent  or  attorney  or  any  other  person  instrumental  in  prosecuting  any  claim 
for  a  pension  or  bounty  land  who  wrongfully  withholds  from  a  pensioner  or 
claimant  the  whole  or  any  part  of  the  pension  or  claim  allowed  or  due  to  such 
pensioner  or  claimant  is  liable  to  the  same  punishment  as  for  demanding 
excessive  compensation.5  This  statute  is  constitutional,6  and  it  is  not  ren- 
dered inoperative  by  the  provision  that  no  pension  shall  be  paid  to  any  person 
other  than  the  pensioner  entitled  thereto.7 

strict  Construction.  —  The  statute,  being  penal,  must  be  construed  strictly.8 

Persons  Subject  to  Liability.  —  In  order  to  come  within  the  statute,  the  defend- 
ant must  have  been  instrumental  in  prosecuting  the  pensioner's  claim  as  agent 
or  attorney  or  otherwise.9  But  the  statute  applies  to  any  agent  or  attorney, 
and  not  simply  to  the  regular  attorney  for  the  pension  claimant,  recognized 
as  such  at  the  pension  office.10 

What  Constitutes  Offense.  —  To  constitute  a  wrongful  withholding  within  the 
statute,  there  must  be  an  unreasonable  delay  to  pay  over  the  money,  or  a 
refusal  to  pay  on  demand,  or  some  intent  to  keep  the  money  wrongfully  from 
the  pensioner. 11  But  where  the  defendant  has  wrongfully  withheld  the 
money,  a  subsequent  payment  or  agreement  to  pay  it  over  will  not  of  itself 

performed  and  incurred  by  the  pensioner  him-  partment,  and  not  by  parol  or  secondary  evi- 

self,  independently  of  his  attorney,  had  he  dence.    U.  S.  v.  Scott,  25  Fed.  Rep.  470. 

been  of  capacity.    The  court  held  that  such  Finding  of  Commissioner  of  Pensions  Conclusive, 

services  were  not  rendered  in    procuring   a  — A  person  indicted  for  unlawfully  withhold- 

pension  within  the  meaning  of  ihe  stalute,  but  ing  a  pension  which  has  been  allowed  by  the 

were  rather  in  preparation  for  the  prosecution  commissionerof  pensions  will  not  be  permitted 

of  the  claim.  to  show  that  the  claimant  was  not  entitled  to 

1.  Reimbursement  for  Expenses  and  Advances.  a  pension,  but  the  finding  of  the  commissioner 
—  U.  S.  v.  Snow,  2  Flipp.  (U.  S.)  1;  U.  S.  v.  is  conclusive  on  this  point.  U.  S.  v.  Schindler, 
Moore,  18  Fed.  Rep.  686;  Crane  v.  Linneus,  18  Blatchf.  (U.  S.)  227,  10  Fed.  Rep.  547. 

77  Me.  59;    Morgan  v.   Davis.    47  Vt.   610.  Withholding  Arrears  of  Pay  and  Bounty  is  not 

See  also   U.   S.   v.    Frisbie,  28   Fed.    Rep.  -within  the  statute,  which  relates  to  claims 

808.                                                 .  before  the  pension  office  only.    U.  S.  v.  Ben- 

2.  U.  S.  v.  Movers,  15  Fed.  Rep.  411.  ecke,  98  U.  S.  447. 

3.  Gift  of  Pension  Money  Valid.  —  U.  S.  v.  6.  U.  S.  v.  Fairchilds,  1  Abb.  (U.  S.)  74. 
Moore,  18  Fed.  Rep.  686;  U.  S.  v.  Brown,  40  7.  U.  S.  v.  Connally,  1  Fed.  Rep.  779;  U.  S. 
Fed.  Rep.  457;  Schwab  v.  Ginkinger,  181  Pa.  v.  Mason,  8  Fed.  Rep.  412. 

St.  8.  8.  U.  S.  v.  Hewitt,  n  Fed.  Rep.  243. 

4.  Schwab  v.  Ginkinger,  181  Pa.  St.  8.  9.  U.  S.  v.  Howard,  7  Biss.  (U.  S.)  56,  hold- 

5.  Wrongfully  Withholding  Pension  Money.  —  ing  that  an  agent  merely  to  collect  a  check  for 
Rev.  Stat.  U.  S.,  §  5485;  U.  S.  Howard,  7  a  pension  paid  to  the  pensioner  by  the  pension 
Biss.  (U.  S.)  56;  U.  S.  v.  Chaffee,  4  Ben.  (U.  agent  is  not  within  the  statute. 

S.)  330;  U.  S.  v.  Ryckman,  12  Fed.  Rep.  46;  10.  U.  S.  v.  Schindler,  18  Blatchf.  (U.  S.)  227, 

Ballew  v.  U.  S.,  160  U.  S.  187.  10  Fed.  Rep.  547. 

This  statute  is  the  same  as  that  making  it  11.  U.  S.  v.  Irvine,  98  U.  S.  450. 

an  offense  to  demand  excessive  fees,  and  the  Retention  of  Money  with  Consent  of  Pensioner, 

law  of  the  two  offenses  is  very  similar.    See  — The  retention  by  ihe  pensioner's  attorney 

supra,  this  subsection,  Compensation —  Penalty  of  a  portion  of  the  pension  money,  with  the 

for  Charging  Excessive  Fee.  consent  of  the  pensioner,  for  the  payment  of 

Evidence  of  Claimant's  Right  to   Pension. —  certain  debts  ot  the  latter  to  third  persons,  and 

Upon  a  trial  for  withholding  pension  monev,  also  for  charges  for  professional  services  ren- 

the  facts  that  the  person  from  whom  the  de-  dered  for  him  in  other  matters  than  the  pro- 

fendant  withholds  the  money  is  a  pensioner  curement  of  the  pension,  is  not  a  withholding 

and  that  such  money  is  pension  money  must  of  pension  money  within  the  statute.    U.  S. 

be  proved  from  the  records  of  the  interior  de-  v.  Hewitt,  11  Fed.  Rep.  243. 
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relieve  the  offense  of  its  criminal  character.  It  must  further  appear  that  the 
original  withholding  was  not  for  a  wrongful  purpose.1 

Offense  Not  Continuing  One — Statute  of  Limitations.  —  The  offense  of  wrongfully 
withholding  pension  money  is  not  a  continuing  one,  but  is  complete  as  soon 
as  the  money  is  wrongfully  withheld,  and  the  statute  of  limitations  begins  to 
run  from  that  time.2 

7.  Payment  of  Pension.  —  The  payment  of  pensions  is  within  the  jurisdiction 
of  the  commissioner  of  pensions.  He  is  required  to  issue  certificates  of  pen- 
sions and  notify  the  claimant  or  his  attorney  of  the  allowance  made  and  the 
amount  thereof,  and  to  forward  the  certificate  to  the  pension  agent  who  is  to 
pay  the  money.3 

Pension  Agents  and  Agencies.  —  The  President  is  authorized  to  appoint,  by  and 
with  the  advice  and  consent  of  the  Senate,  pension  agents  for  the  payment  of 
pension  claims;  4  and  within  certain  limitations  he  may  establish  agencies  for 
the  payment  of  pensions  wherever,  in  his  judgment,  the  public  interests  and 
the  convenience  of  the  pensioners  require.5  Pension  agents  are  officers  of 
the  department  of  the  interior,  and  take  their  instructions  from  the  commis- 
sioner of  pensions  and  are  bound  thereby. 6  Pension  agents  are  required  to 
prepare  for  and  mail  to  all  persons  whose  pensions  are  payable  at  their  agen- 
cies quarterly  vouchers,  which  must  be  executed  and  returned  by  such  persons 
to  the  respective  agencies.7  Upon  the  receipt  of  such  voucher  properly 
executed,  and  upon  proof  of  the  identity  of  the  pensioner  in  the  manner  pre- 
scribed by  the  secretary  of  the  interior,  the  agent  must  draw  his  check  on  the 
proper  assistant  treasurer  or  designated  depositary  of  the  United  States  for 
the  amount  due  to  the  pensioner,  payable  to  his  order,  and  mail  it  to  the 
pensioner.8  Payment  must  be  made  to  the  pensioner  in  person,  except  in 
the  case  of  pensioners  laboring  under  disabilities  or  residing  in  foreign  coun- 
tries, for  whom  special  provision  is  made.9 

Payment  to  Wrong  Person.  —  The  issue  of  a  pension  certificate  and  payment  of 
a  pension  to  the  wrong  person  do  not  deprive  the  person  rightfully  entitled 
thereto  of  his  right  to  the  pension.10 

A  Pension  Check  Issued  to  a  Deceased  Pensioner  is  absolutely  void.11  Where  the 
vouchers  are  signed  and  the  checks  are  issued  in  the  usual  course  of  business, 
the  pension  office  officials  are  not  chargeable  with  negligence  in  failing  to 
discover  the  death  of  the  pensioner;18  and  if  such  checks  with  the  payee's 
indorsement  forged  thereon  are  cashed  by  a  bank,  which  afterwards  receives 

1.  U.  S.  v.  Moyers,  15  Fed.  Rep.  411.  7.  Rev.  Stat.  U.  S.,  §  4764. 

2.  U.  S.  v.  Irvine,  98  U.  S.  450.  8.  Rev.  Stat.  U.  S.,  §  4765. 

3.  Rev.  Siat.  U.  S.,  §§  4746,  4748;  Pensions,  9.  Payment  Must  Be  Made  to  Pensioner  in  Per- 
17  Op.  Atty.-Gen.  339.  son. —  Rev.  Stat.  U.  S.,  §  4766;  22  Stat,  at  L. 

4.  Appointment,  Compensation,  etc.,  of  Agents.  373,  c.  469. 

—  See  Rev.  Stat.  U.  S.,  §§  4778,  4779,  4781,  A  payment  by  the  agent,  in  violation  of  the 

4782,  4784;  20  U.  S.  Stat,  at  L.  26,  c.  25,  112;  c.  statute,  to  a  person  other  than  the  pensioner 

188.  469;  c,  187,  §  1;  23  U.  S.  Stat,  at  L.  362,  c.  340.  does  not  give  to  the  pensioner  a  right  of  action 

5.  Pension  Agencies,  etc.,  15  Op.  Atty.-Gen.  on  the  agent's  bond,  nor  against  him  person- 
246.  ally  if  such  payment  was  authorized  by  the 

The  President  has  authority  to  consolidate  pensioner,  though  it  is  otherwise  if  such  pay- 
two  or  more  pension  agencies  by  discontinuing  ment  was  unauthorized.  Hughes  v.  Cotton, 
some  agencies  and  transferring  the  business  13  Bush  (Ky.)  596. 

thereof  to  others.    Pension  Agents,  etc.,  14  Embezzlement  of  Pension  Money  by  Guardian. 

Op   Atty.-Gen.  147;  Pension  Agencies,  etc.,  — It  is  made  a  criminal  offense  for  a  guardian 

15  Op.  Atty.-Gen.  246.  to  embezzle  or  fraudulently  convert  to  his  own 

6.  Pensions,  17  Op.  Atty.-Gen.  339;  Double  use  pension  money  received  by  him  in  behalf 
Pensions  19  Op.  Atty.-Gen.  214.  of  his  ward.    Rev.  Stat.  U.  S.,  §  4783;  U.  S. 

The  Accounting  Officers  of  the  Treasury  have  v.  Hall,  98  U.  S.  343. 

no  authority  to  construe  the  pension  laws  or  10.  Gigo's  Case,  8  Op.  Atty.-Gen.  377. 

give  instructions  to  agents  as  to  the  payment  11.  U.  S.  v.  Coffeyville  First  Nat.  Bank.  82 

of  pensions,  but  in  these  matters  the  decision  Fed.  Rep.  410. 

of  the  commissioner  of  pensions  is  final.    Pen-  12.  U.  S.  v.  Onondaga  County  Sav.  Bank,  39 

sions,  17  Op.  Atty.-Gen.  339.  Fed.  Rep.  259. 
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the  money  from  the  United  States,  the  bank  is  liable  to  the  government  for 
the  amount  so  received.1 

Death  of  Pensioner  After  Issuance  but  Before  Receipt  of  Check.  —  A  check  drawn  by  a 
pension  agent  in  payment  of  a  pension  due,  and  mailed  by  him  to  the  address 
of  the  pensioner,  constitutes  payment,  within  the  meaning  of  Rev.  Stat.  U. 
S.,  §  4765,  in  the  event  of  the  death  of  the  pensioner  subsequent  to  the  mail- 
ing and  before  the  receipt  of  the  check.2 

8.  Amount  of  Pension  —  a.  In  General.  —  The  amount  of  the  pension  to 
be  paid  in  a  particular  case  is  prescribed  by  statute.3  The  amount  of  an 
officer's  pension  is  determined  by  his  lineal  and  not  by  his  brevet  rank.4 

Deduction  of  Attorney's  Fees.*—  The  agent  paying  a  pension  is  required  to  deduct 
from  the  amount  due  to  the  pensioner  the  amount  of  the  fee  to  be  paid  to 
the  claim  agent  or  attorney  prosecuting  the  case,  and  to  forward  such  amount 
to  such  agent  or  attorney.5 

b.  Double  Pensions.  —  No  person  is  allowed  to  draw  two  pensions  un- 
less authorized  by  a  special  Act  of  Congress.6 

9.  Accrued  Pensions.  —  The  term  "  accrued  pension  "  means  the  amount  of 
money  unpaid  by  the  government  to  which  a  pensioner  or  a  person  who  had 
a  valid  claim  for  a  pension  pending  was  entitled  at  the  time  of  his  death.7 
The  term  includes  "  arrears  of  pension."  8  The  statute  provides  that  upon 
the  death  of  a  pensioner  or  of  a  person  entitled  to  a  pension  and  having  an 
application  therefor  pending,  the  accrued  pension  is  to  be  paid  to  his  widow, 
or,  if  there  be  no  widow,  to  his  child  or  children  under  the  age  of  sixteen 
years,  or,  in  case  of  a  widow,  to  her  minor  children  under  the  age  of  sixteen 
years.  Such  accrued  pension  shall  not  be  considered  a  part  of  the  assets  of 
the  estate  of  the  decedent,  nor  be  liable  for  the  payment  of  his  debts,  but 
shall  inure  to  the  sole  and  exclusive  benefit  of  the  widow  or  children.9  The 


1.  U.  S.  v.  Onondaga  County  Sav.  Bank,  39 
Fed.  Rep.  259;  U.  S.  v.  Coffeyville  First  Nat. 
Bank,  82  Fed.  Rep.  410. 

2.  Check  Drawn  and  Mailed  Constitutes  Pay- 
ment. —  Act  March  1,  1889,  25  U.  S.  Stat,  at  L. 
782,  c.  332;  Act  June  30,  1890,  26  U.  S.  Stat, 
at  L.  187,  c.  639. 

Prior  to  These  Statutes,  where  the  pensioner 
died  after  receipt  and  indorsement,  but  before 
transfer  of  the  check,  it  was  held  that  there 
was  no  payment.  Accrued  Pensions,  19  Op. 
Atty.-Gen.  1. 

3.  Rev.  Stat.  U.  S.,  §§  4695-4698. 

Widow  of  Deceased  Officer.  —  Under  Rev.  Stat. 
U.  S.,  §  4702,  widows  of  deceased  officers  are 
entitled  to  receive  only  the  pension  provided 
by  section  4695  for  such  officers  when  totally 
disabled,  and  not  the  pension  which  the  officer 
may  have  been  receiving  under  other  acts  at 
the  time  of  his  death.  Burnett  v.  U.  S.,  116 
U.  S.  158.  18  Op.  Attv  -Gen.  73. 

Where  a  Person  Is  Placed  on  the  Roll  of  Naval 
Pensioners  by  Special  Act,  he  becomes  entitled 
only  to  such  allowances  and  under  such  cir- 
cumstances as  if  he  had  been  placed  on  the 
roll  in  the  ordinary  course  of  administration, 
in  common  with  all  other  pensioners  of  the 
same  class.  Navy  Pensions,  6  Op.  Atty.-Gen. 
718. 

As  to  Increases  of  Pension  under  Act  Cong. 
June  16,  1880,  c.  236,  see  Increase  of  Pensions, 
16  Op.  Atty.-Gen.  594 

4.  Lineal  Rank  Controlling.  —  Pensions  — 
Brevet  Rank,  6  Op  Aitv.-Gen.  88. 

5.  Rev.  Stat.  U.  S..  §  4769. 

6.  Double  Pensions  Not  Allowed.  —  Rev.  Stat. 


U.  S.,  §  4715;  22  U.  S.  Slat,  at  L.  176,  c.  349, 
§  5;  U.  S.  v.  Teller,  107  U.  S.  64;  Double 
Pensions,  19  Op.  Atty.-Gen.  214.  See  also 
Decatur  v.  Paulding,  14  Pet.  (U.  S.)497;  Pen- 
sions, 14  Op.  Atty.-Gen.  94. 

7.  "  Accrued  Pensions  "  Defined.  —  Accrued 
Pensions,  19  Op.  Atty.-Gen.  I. 

8.  Donnelly's  Case,  r7  Ct.  CI.  105. 

9.  Distribution  of  Accrued  Pension  —  Not  Assets 
of  Estate.  —  Act  Cong.  March  2,  1S95,  28  U.  S. 
Stat,  at  L.  964,  c.  193;  Rev.  Stat.  U.  S.,  §  4718, 
See  also  U.  S.  v.  Frisbie,  28  Fed.  Rep.  808; 
Donnelly's  Case,  17  Ct.  CI.  105;  Widow  Pen- 
sioner, 16  Op.  Atty.-Gen.  639;  Payment  of 
Accrued  Pension,  17  Op.  Atty.-Gen.  190; 
Hodge  v.  Leaning,  2  Dem.  (N.  Y.)  553. 

Under  Act  Cong.  June  19,  1840,  the  arrears 
of  pension  due  to  a  widow  at  the  time  of  her 
death  leaving  children  belong  to  the  children, 
free  from  all  claims  by  the  creditors  or  legal 
representatives  of  the  mother.  Shirley  v. 
Walker,  31  Me.  541:  Fogg  v.  Perkins,  19  N. 
H.  101.  Contra,  under  earlier  acts,  Fool  v. 
Knowles,  4  Met.  (Mass.)  3S6;  Slade  v.  Siade, 
11  Cush.  (Mass.)  466;  Garland  v.  Thompson, 
29  N.  H.  396. 

Administrator  Charging  Himself  with  Acci  aed 
Pension  Money.  —  An  administrator  who.  in  the 
mistaken  belief  thai  uncollected  accrued  pen- 
sions constitute  a  part  of  the  assets  of  his  de- 
cedent, charges  himself  with  the  amount  as 
assets  is  entitled  to  be  credited  with  that 
amount  upon  final  settlement.  Tartt  v.  Wahl, 
77  111.  App.  578. 

As  to  the  Right  to  Unclaimed  Revolutionary 
Pensions,  see  Oo-la  ya- tali's  Case,  7  Op.  Atty.- 
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issuance  of  a  certificate  for  arrears  of  pension  does  not  create  a  debt  against 
the  government  which  survives  to  the  administrator.1 

Death  of  Pensioner  Leaving  No  Widow  or  Children.  —  The  statute  provides  also  that 
if  no  widow  or  child  survive  the  pensioner,  and  in  the  case  of  his  last  surviving 
child  who  was  a  minor  under  the  age  of  sixteen  years  at  his  death,  and  in 
the  case  of  a  dependent  mother,  father,  sister,  or  brother,  no  payment  of 
the  accrued  pension  shall  be  made  or  allowed  except  so  much  as  may  be 
necessary  to  reimburse  the  person  who  bore  the  expense  of  their  last  sickness 
and  burial,  if  they  did  not  leave  sufficient  assets  to  meet  such  expense.2  It 
is  further  provided,  however,  that  whenever  a  pension  certificate  shall  have 
been  issued  and  the  pensioner  dies  before  payment,  leaving  no  widow  or  sur- 
viving minor  children,  the  accrued  pension  due  may,  in  the  discretion  of  the 
secretary  of  the  interior,  be  paid  to  the  pensioner's  legal  representatives.3 

10.  Assignment  of  Pension. — At  Common  Law  the  assignment  of  a  pension 
given  for  a  purpose  tending  to  promote  the  public  benefit  is  void  upon 
grounds  of  public  policy.4  But  a  pension  given  entirely  as  a  compensation 
for  past  services,  and  not  with  reference  to  any  future  duties,  may  be  assigned.5 

By  statute  in  England  pensions  granted  by  the  crown  have  been  declared  to 
be  nonassignable.6  So  in  the  United  States  it  is  provided  that  any  pledge, 
mortgage,  sale,  assignment,  or  transfer  of  any  right,  claim,  or  interest  in  a 
pension  is  void.7  This  provision  should  receive  a  liberal  construction  for  the 
protection  of  the  pensioner.8  The  prohibition  of  the  statute  applies  to  agree- 
ments with  an  agent  or  attorney  giving  to  him  a  certain  part  of  the  pension 
in  payment  for  his  services  in  procuring  the  pension.9 

A  Rule  of  a  Soldiers'  Home  requiring  inmates  to  pay  over  to  the  home  pension 
money  received  by  them  in  excess  of  a  certain  amount  does  not  violate  this 
statute,  and  is  a  valid  regulation.10 

11.  Miscellaneous  Pensions.  —  Pensions  are  sometimes  granted  by  private  11 

Gen.  6ig;  Arrearages  of  Pensions,  7  Op.  Atty.-  A  Gift  of  a  Pension  Check  by  the  pensioner  to 

Gen.  717;  Unclaimed  Revolutionary  Pensions,  his  wife  is  not  within  the  statute.    Farmer  v. 

8  Op.  Atty. -Gen.  198.  Turner,  64  Iowa  690. 

1.  Donnelly's  Case,  17  Ct.  CI.  105.  8.  Powell  v.  Jennings,  3  Jones  L.  (48  N. 

2.  Payment  of  Expenses  of  Sickness  and  Funeral.  Car.)  547. 

—  Act  Cong.  March  2,  1895,  28  U.  S.  Stat,  at  9.  Payne  v.  Woodhull,  6  Duer  (N.  Y.)  169; 

L.  965,  c.  193;  Rev.  Stat.  U.  S.,  §  4718.  Powell  v.  Jennings,  3  Jones  L.  (48  N.  Car.)  547. 

The  words  "  pensioner  "  and  "  person  entitled  But  see  Jenkins  v.  Hooker,  19  Barb.  (N.  Y.) 

to  a  pension  "  in  Rev.  Stat.  U.  S.,  §  4718,  435. 

include  a  widow  pensioner,  and,  accordingly,  10.  Assignment  to  Soldiers'  Home. —  Ball  v. 

where  a  widow  pensioner  dies  leaving  an  ac-  Evans,  98  Iowa  708;  Loser  v.  Soldiers'  Home, 

crued  pension,  no  child  surviving,  the  person  92  Mich.  633;  O'Donohue  7'.  New  Jersey  Home 

bearing  the  expenses  of  her  last  sickness,  etc.,  for  Disabled  Soldiers,  65  N.  J.  L.  484;  Brooks 

is  entitled  under  the  statute  to  reimbursement  v.  Hastings,  192  Pa.  St.  378.    See  also  Bryson 

from  such  pension.    Widow  Pensioner,  15  Op.  v.  Home  for  Disabled  Soldiers,  etc.,  168  Pa. 

Atty. -Gen.  591.  St.  352. 

3.  Act  Cong.  March  1,  1889,  25  U.  S.  Stat.  Rev.  Stat.  U.  S.,  §  4820,  requires  pensioners 
at  L  782,  c.  332.  See  also  Accrued  Pension,  who  have  not  contributed  to  the  funds  of  the 
19  Op.  Atty  -Gen.  359.  soldiers'  home  to  surrender  their  pensions  to 

4.  Assignment  of  Pensions  at  Common  Law. —  the  home  during  the  time  they  remain  there 
Davis  v.  Marlborough,  1  Swanst.  74;  Grenfell  and  receive  its  benefits.  See  also  U.  S.  v. 
v.  Windsor,  2  Beav.  544;  Wells  v.  Foster,  8  M.  Bowen,  100  U.  S.  508,  affirming  14  Ct.  CI.  162; 
&  W.  149.    See  also  Priddy  v.  Rose,  3  Meriv.  22  U.  S.  Stat,  at  L.  564.  c.  130,  §  4. 

86;  Ex  p.  Battine,  4  B.  &  Ad.  690,  24  E.  C.  As  to  the  assignment  of  his  pension  certifi- 

L.  143.  cate  and  arrears  of  pension  to  the  National 

6.  Davis   v.    Marlborough,  1    Swanst.  74  Home  for  Volunteer  Soldiers,  by  an  inmate 

Wells  v.  Foster,  8  M.  &  W.  149  {per  Parke,  B.);  thereof,  under  Rev.  Stat.  U.  S.,  6  4832,  see 

Willcock  v.  Terrell,  3  Ex.  D.  323.  National  Home  for  Volunteer  Soldiers,  16  Op. 

6.  47  Geo.  III.,  sess.  2,  c.  25,  §  4;  Lloyd  v.  Atty. -Gen.  374. 

Cheetham,  3  Giff.  171.  11.  Pension  Granted  by  Private  Corporation. — 

This  statute  did  not  apply  to  a  pension  Where  a  corporation  voluntarily  sets  apart  a 

granted  by  the  East  India  Company.    Heald  certain  portion  of  its  profits  as  a  pension  fund 

v.  Hay.  3  Giff.  467;  Carew  v.  Cooper,  4  Giff.  for   its   employees   who  contribute  nothing 

619.    See  also  Exp.  Hawker,  L.  R.  7  Ch.  214.  thereto,  the   corporation  reserving  absolute 

7.  Assignment,  etc.,  of  Pension  Void. —  Rev.  control  of  such  fund,  an  employee  acquires  no 
Stat.  U.  S.,  §  4745.  vested  interest  in  such  fund  until  a  portion 

669  Volume  XXII. 


Bounties. 


PENSIONS  AND  BOUNTIES. 


Bounty  Acts. 


or  municipal  corporations  in  recognition  of  faithful  service  or  on  account  of 
injuries  received  in  the  line  of  duty.  Thus,  pensions  are  granted  in  some 
cases  to  schoolteachers.1  So  pensions  for  policemen  2  or  firemen  3  are  some- 
times provided  for  by  statute  or  by  the  charters  or  ordinances  of  municipal 
corporations.    Such  provisions  have  been  held  to  be  constitutional.4 

II.  Bounties  —  1.  Definition.  —  The  term  "  bounty  "  as  used  in  the  present 
title  denotes  a  premium  offered  or  given  to  induce  men  to  enlist  into  the 
public  service.5 

Bounty  Law  Obsolete.  —  The  whole  system  of  granting  bounties  was  excep- 
tional, temporary,  and  peculiar,®  and  the  law  on  the  subject  is  now  obsolete. 

2.  Bounty  Acts.  —  During  the  civil  war,  acts  were  passed  by  Congress  7  and 
by  several  of  the  loyal  states  authorizing  the  payment  of  bounties  to  induce 
persons  to  enlist  in  the  army  and  thus  obviate  the  necessity  of  a  draft.  The 
state  statutes  generally  delegated  to  towns,  counties,  or  other  municipal  or 
^»<2j/-municipal  corporations  the  right  to  levy  taxes  for  the  payment  of  such 
bounties.8  The  right  of  a  soldier  to  a  bounty  in  a  particular  case,  as  well  as 
the  duties  of  the  officers  or  agents  designated  to  levy  taxes  or  pay  bounties, 
depended  wholly  upon  the  terms  and  construction  of  the  particular  act  or 
resolution  under  which  the  bounty  was  claimed.  Numerous  cases  construing 
the  various  acts  and  resolutions  decided  during  the  war  or  soon  after  its  close 
will  be  found  cited  in  the  note.9 


thereof  has  been  set  apart  and  actually  paid 
to  him.  McNevin  v.  Solvay  Process  Co.,  32 
N.  Y  App.  Div.  610. 

1.  See  the  title  Schools. 

2.  Police  Pensions.  —  See  State  v.  Ziegenhein, 

144  Mo.  283,  66  Am.  St.  Rep.  420;  People  v. 
York,  41  N.  Y.  App.  Div.  419;  People  v.  An- 
drews, 89  Hun  (N.  Y.)  452;  People  v.  Roose- 
velt, (C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  531 ;  Peo- 
ple v.  French,  91  N.  Y.  265,  2  Am.  &  Eng. 
Corp.  Cas.  385;  People  v.  French,  108  N.  Y. 
105,  affirming  44  Hun  (N.  Y.)  24;  People  v. 
French,  46  Hun  (N.  Y.)  232;  People  v.  Martin, 

131  N.  Y.  196,  39  Am.  &  Eng.  Corp.  Cas.  378, 

145  N.  Y.  253;  Com.  v.  Walton,  182  Pa.  St. 
373,  61  Am.  St.  Rep.  712. 

As  to  pension  or  insurance  funds  raised  by 
deducting  or  withholding  a  certain  sum  out  of 
policemen's  monthly  pay,  see  Pennie  v.  Reis, 

132  U.  S.  464,  30  Am.  &  Eng.  Corp.  Cas.  412, 
affirming  80  Cal.  266;  People  v.  McClave,  123 
N.  Y.  512,  14  Am.  &  Eng.  Corp.  Cas.  253. 

3.  Firemen's  Pensions.  —  See  Henderson  v. 
London,  etc.,  Ins.  Co.,  135  Ind.  23,  41  Am.  St. 
Rep.  410;  Matter  of  Tobin,  164  N.  Y.  532, 
affirming  53  N.  Y.  App.  Div.  453.  And  see  the 
title  Fire  Department,  vol  13,  p.  77. 

4.  Com.  v.  Walton,  182  Pa.  St.  373,  61  Am. 
St.  Rep.  712.  Contra,  Henderson  v.  London, 
etc.,  Ins.  Co.,  135  Ind.  23,  41  Am.  St.  Rep. 
410;  State  v.  Ziegenhein,  144  Mo.  283,  66  Am. 
St.  Rep.  420 

6.  Bounty  Defined.  —  Abbe  v.  Allen,  (Supm. 
Ct.)  39  How.  Pr.  (N.  Y.)  481.  In  this  case  it 
was  held  that  the  term  is  applicable  only  to 
the  payment  made  or  to  be  made  to  the  person 
enlisting,  and  not  to  a  premium  paid  to  an- 
other for  procuring  his  enlistment. 

A  Bounty  Is  a  Gift  lo  the  person  enlisting, 
and  not  wages  for  services  rendered.  Mears 
v.  Bicklord,  55  Me.  528;  Eichelberger  v.  Sifford, 
27  Md.  320. 

What  Constitutes  Enlistment.  —  The  act  of 
volunteering  or  enlisiing  contemplated  by 
Gen.  Stat.  Vt.,  c.  63,  §  20,  in  force  in  1871, 


included  "  the  whole  transaction  by  which  a 
person  not  before  in  the  military  service  of  the 
United  States  would  get  into  it,"  embracing 
the  muster  of  the  recruit  as  well  as  the  sign- 
ing of  the  contract  of  enlistment  by  him. 
Wood  v.  Springfield,  43  Vt.  617.  See  also  Ma- 
honey  v.  Lincoln ville.  56  Me.  450.  And  see 
Enlist  —  Enlistment,  vol.  11,  p.  40,  and  the 
title  Military  Law,  vol.  20,  p.  621  ct  scq. 

As  to  Proof  of  Enlistment,  see  Monroe  County 
v.  May,  67  Ind.  562;  Atwood  v.  Winterpott. 
60  Me.  250;  Hawthorne  v.  Hoboken,  35  N.  J. 
L.  247. 

6.  Hilbish  v.  Catherman,  64  Pa.  St.  154. 

7.  Acts  of  Congress.  —  Consult  the  various 
Acts  of  Congress.  See  also  U.  S.  v.  Hosmer, 
9  Wall.  (U.  S.)  432,  3  Ct.  CI.  6;  Philbrook's 
Case,  8  Ct.  CI.  523;  Bowman's  Case,  10  Ct. 
CI.  408. 

Head  Money.  —  As  to  bounty  under  Act  Cong. 
June  30,  1864  (Rev.  Stat.  U.  S.,  §  4635),  allowed 
for  each  person  on  board  an  enemy's  ship  de- 
stroyed or  sunk  by  a  vessel  of  the  United 
States,  see  Porter  v.  U.  S.,  106  U.  S.  607;  Mat- 
ter of  Farragut,  7  D.  C.  94,  set  out  under 
Head,  vol.  15,  p.  305.    And  see  the  title  War. 

8.  Notice  of  Meeting  to  Vote  Bounties.  —  The 
vote  of  a  town  meeting  for  a  bounty  must  be 
in  substantial  pursuance  of  the  warning  or 
warrant  calling  the  meeting.  See  Baldwin  v. 
North  Branford,  32  Conn.  47;  Bull  v.  Warren, 
36  Conn.  83;  Austin  v.  York,  57  Me.  304;  Pitts- 
burg v.  Danforth,  56  N.  H.  272;  Blush  v.  Col- 
chester, 39  Vt.  193;  Blodgett  v.  Holbrook.  39 
Vt.  337;  Kittredge  v.  Walden,  40  Vt.  213;  Alger 
v.  Curry,  40  Vt.  437;  Hickok  v.  Shelburne,  41 
Vt.  409;  Mudgelt  v.  Johnson,  42  Vt.  423;  Jones 
v.  Waterbury,  44  Vt.  113:  Atwood  v.  Lincoln, 
44  Vt.  332;  Eddy  v.  Landgrove,  44  Vt.  465. 

9.  Bounty  Laws  and  Eesolutions  Construed  — 
California.  —  People  v.  Board  of  Examiners, 
34  Cal.  647. 

Connecticut.  —  Baldwin  v.  North  Branford, 
32  Conn.  47;  Waldo  v.  Portland,  33  Conn.  363; 
Bartholomew   v.  Harwinton,  33  Conn.  408; 
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Bounty  Acts  Constitutional.  —  The  bounty  acts  have  been  repeatedly  held  to  be 
constitutional,  on  the  ground  that  the  encouragement  of  enlistments  was  for 
the  public  good  in  that  the  community  might  thereby  be  relieved  from  an 
impending  or  possible  draft,  and  also  on  the  ground  that  the  obligation  to 
render  military  service  and  to  support  the  burdens  of  war  rests  upon  the 
entire  community,  and  not  merely  upon  those  called  upon  to  serve  personally 


Usher  v.  Colchester,  33  Conn.  567;  Reed  v. 
Sharon,  35  Conn.  191;  Ladd  v.  Franklin,  37 
Conn.  53;  Potter  v.  Canaan,  37  Conn.  222; 
Stuart  v.  Warren,  37  Conn.  225;  Veats  v.  Dan- 
bury,  37  Conn.  412.  See  also  Hitchcock  v. 
Litchfield,  1  Root  (Conn.)  206;  Rockwell  v. 
Foster,  I  Root  (Conn.)  529. 

Illinois.  —  Briscoe  v.  Allison,  43  111.  291; 
Misner  v.  Bullard,  43  III.  470;  State  v.  Sulli- 
van, 43  111.  412;  Larimer  v.  McLean  County, 
47  Hi.  36;  Ehod  v.  Bernadotte,  53  111.  368; 
Clark  County  v.  Lawrence,  63  III.  32;  McLean 
County  v.  Augustus,  63  111.  40;  Greenwood 
v.  De  Kalb  County,  90  111.  600;  Grumdy 
County  v.  Hughes,  8  111.  App.  34.  See  also 
Weir  v.  Leibert,  48  111.  458. 

Indiana.  —  King  v.  Course,  25  Ind.  203; 
Young  v.  Franklin  County,  25  Ind.  295;  Miami 
County  v.  Hochstetter,  26  Ind.  48;  Adams 
County  v.  Mertz,  27  Ind.  103;  Nave  v.  King, 
27  Ind.  356;  Floyd  County  v.  Love,  28  Ind. 
198;  Miller  v.  Putnam  County,  29  Ind.  75; 
Dean  v.  Putnam  County,  29  Ind.  117;  Fulton 
County  v.  Onstoit,  29  Ind.  384;  Indianapolis 
v.  Harbison,  29  Ind.  420;  Priest  v.  Farneman, 
33  Ind.  397;  Monroe  County  v.  Wood,  39  Ind. 
345;  McCuaig  v.  White  County,  48  Ind.  222; 
Sithin  v.  Shelby  County,  66  Ind.  109;  Ver- 
million County  v.  Hammond,  83  Ind.  453. 
See  also  Franklin  County  v.  Mcllvain,  24  Ind. 
382;  Madison  County  v.  Brown,  28  Ind.  161; 
Druly  v.  Hunt,  35  Ind.  507;  Slate  v.  Buckles, 
39  Ind.  272;  Moore  v.  Monroe  County,  59  Ind. 
516;  Grant  County  v.  Woods,  69  Ind.  359. 

Iowa.  —  Keough  v.  Scott  County,  25  Iowa 
567;  Perham  v.  Buchanan  County,  28  Iowa 
260;  Keough  v.  Scott  County,  28  Iowa  337; 
Sowers  v.  Page  County,  32  Iowa  530;  Brown 
v.  Scott  County,  36  Iowa  140;  Wells  v.  Scott 
County,  36  Iowa  141;  May  weather  v.  Scott 
County,  36  Iowa  143. 

Maine.  —  Alley  v.  Edgecomb,  53  Me.  446; 
Ferrin  v.  Portland,  53  Me.  458;  Thompson  v. 
Bridgeton,  54  Me.  368;  Winchester  v.  Corinna, 
55  Me.  9;  French  v.  Sangerville,  55  Me.  6g; 
Bickford  v.  Brooksville,  55  Me.  89;  Han  v. 
Holden,  55  Me.  572;  Daggett  v.  Cushing,  56 
Me.  422;  Nlahoney  v.  Lincolnville,  56  Me.  450; 
Gordon  v.  Readfield,  58  Me.  293;  Patten  v. 
Bangor,  58  Me.  344;  Preble  v.  Gilead,  63  Me. 
321 ;  Chapman  v.  Limerick,  69  Me.  53;  Gilman 
v.  Patten,  70  Me.  183.  See  also  Barker  v. 
Dixmont,  53  Me.  575;  Pearson  v.  Hamlin's 
Grant  Plantation,  60  Me.  157;  Riggs  v.  Lee, 
61  Me.  499;  Bartlett  v.  Hamlin's  Grant  Plan- 
tation, 63  Me.  292;  Can  well  v.  Canton,  63  Me. 
304;  Vose  v.  Frankfort,  64  Me.  229;  Opinion 
of  Justices,  69  Me.  585. 

Maryland.  —  Clark  v.  Baltimore,  29  Md.  277; 
Leonard  v.  Wiseman,  31  Md.  201;  State  v. 
Baltimore,  52  Md.  398. 

Massachusetts.  —  Bishop  v.  Rochester,  11 
Allen  (Mass.)  84;  Williams  v.  Plymouth, 
ir  Allen  (Mass.)  86;  Grover  v.  Pembroke,  11 
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Allen  (Mass.)  88;  James  v.  Scituate,  11 
Allen  (Mass.)  93;  Shattuck  v.  Eastman,  12 
Allen  (Mass.)  369;  Shepard  v.  Turner, 
13  Allen  (Mass.)  92;  Andrews  v.  Prouty,  13 
Allen  (Mass.)  93;  Rand  -v.  Worcester,  98  Mass. 
126;  Carr  v.  Warren,  98  Mass.  329;  Copeland  v. 
Huntington,  99  Mass.  525:  Barker  v.  Chester- 
field, 102  Mass.  129;  Howes  v.  Middleborough, 
108  Mass.  123;  Cusick  v.  Brookline,  123  Mass. 
91;  Mead  v.  Acton,  139  Mass.  341;  Marsh  v. 
Scituate,  153  Mass.  34.  See  also  Curtis  v. 
Pembroke,  11  Allen  (Mass.)  92;  Sullivan  v. 
Fitzgerald,  12  Allen  (Mass.)  482;  Hatch  v.  At- 
tleborough,  97  Mass.  533;  Vrancx  v.  Ross,  98 
Mass.  591. 

Michigan.  —  People  v.  Quartermaster-Gen., 
12  Mich.  191;  People  v.  Hammond,  13  Mich. 
247;  Miller  v.  Grandy,  13  Mich.  540;  Peoples. 
Quartermaster-Gen.,  14  Mich.  23;  People  v. 
Blackman  Tp.,  14  Mich.  336;  People  v.  Palmer, 
19  Mich.  384;  Roberts  v.  Field,  27  Mich.  337; 
Smith  v.  Aplin,  80  Mich.  205;  Smith  v.  State 
Auditors,  85  Mich.  407.  See  also  S-.niih  v. 
Crittenden,  16  Mich.  152;  Wall  v.  Trumbull, 
16  Mich.  228. 

Missouri.  — Slate  v.  Howard  County  Ct.,  39 
Mo.  375;  Watson  v.  Buchanan  County,  44  Mo. 
422;  Ritchie  v.  Buchanan  County,  60  Mo.  562. 

New  Hampshire.  —  Crowell  v.  Hopkinton  45 
N.  H.  9;  Opinion  of  Justices,  45  N.  H.  593; 
Stone  v.  Danbuty,  46  N.  H.  139;  Huntress  v. 
Stratham,  46  N.  H.  409;  Shackford  v.  Newing- 
ton,  46  N.  H.  415;  Upton  v.  Stoddard,  47  N. 
H.  167;  Hilliard  v.  Stewartstown,  48  N.  H. 
280;  Kidder  v.  Stewartstown,  48  N.  H.  290; 
Knowlton  v.  Sanbornton,  48  N.  H.  333;  Pitts- 
burg v.  Danforth,  56  N.  H.  272.  See  also 
Canaan  v.  Derush,  47  N.  H.  212;  Willoughby 
v.  Holderness,  62  N.  H.  227,  661. 

New  Jersey.  —  Hawthorne  v.  Hoboken,  35 
N.  J.  L.  247;  Morrow  v.  Vernon  Tp.,  35  N.  J. 
L.  490;  Hoboken  v.  Bailey,  36  N.  J.  L.  490,  37 
N.  J.  L.  519. 

New  York.  —  Magee  v.  Cutler,  43  Barb.  (N. 
Y.)  239;  People  v.  Town  Auditors,  53  Barb. 
(N.  Y.)  555,  (Ct.  App.)  38  How.  Pr.  (N.  Y.)  23; 
People  v.  Martin,  58  Barb.  (N.  Y.)  286;  Powers 
v.  Shepard,  48  N.  Y.  540,  49  Barb.  (N.  Y.)  418, 
45  Barb.  (N.  Y.)  524;  Carver  v.  Creque,  46 
Barb.  (N.  Y.)  507,  48  N.  Y.  385;  Taber  v.  Erie 
County,  131  N.  Y.  432.  See  also  Decker  v. 
Saltzman,  59  N.  Y.  275,  affirming  1  Hun  (N. 
YO421;  Hathaway  v.  Homer,  5  Lans.  (N.  Y.) 
267;  Blake  v.  Livingston  County,  61  Barb. 
(N.  Y.)  149. 

Ohio.  —  State  v.  Harris,  17  Ohio  St.  608; 
State  v.  Wilkesville  Tp.,  20  Ohio  St.  288;  State 
v.  Washington  Tp.,  24  Ohio  St.  603;  State  v. 
Oglevie,  36  Ohio  St.  394. 

Pennsylvania.  —  Scarlet  v.  School  Dist.,  2 
Woodw.  (Pa.)  25;  Shoemaker  v.  Murray,  I 
Pearson  (Pa.)  279;  Sallade  v.  School  Directors, 
2  Pearson  (Pa.)  45;  Tyson  v.  School  Directors, 
51  Pa.  St.  9;  Petersburg  v.  Noss,  52  Pa.  St. 
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in  the  field.1  In  certain  cases,  however,  the  statutes  were  held  to  be 
unconstitutional.2 

A  Municipal  Corporation  Has  No  Inherent  Power  to  vote  money  for  the  payment  of 

bounties.  Such  power  may  be  exercised  only  under  express  authority  from 
the  legislature,  and  then  only  as  authorized  by  the  statute.3    But  the  legis- 


448;  Weisier  v.  Hade,  52  Pa.  St.  474;  Shirk  v. 
Bucher,  53  Pa.  St.  94;  School  Dist.  v.  Learn, 
53  Pa.  St.  180;  Debolt  v.  Dunkard  School  Dist., 
53  Pa.  St.  214;  Meek  v.  Bayard,  53  Pa.  St.  217; 
Foulke  v.  West  Bethlehem  Tp.,  53  Pa.  St.  221; 
Chalker  v.  Ives,  55  Pa.  St.  81;  Guilford  School 
Dist.  v.  Zumbro,  55  Pa.  St.  432;  Morgan  v. 
Com.,  55  Pa.  St.  456;  Gregg  Tp.  v.  Jamison, 

55  Pa.  St.  468;  Musser  v.  Ferguson  Tp.,  55 
Pa.  St.  475;  Washington  County  v.  Berwick, 

56  Pa.  St.  466;  Brecknock  School  Dist.  v. 
Frankhouser,  58  Pa.  St.  380;  Ort's  Appeal,  59 
Pa.  St.  102;  Moore  v.  School  Directors,  59  Pa. 
St.  232;  Keasy  v.  Bricker,  60  Pa.  St.  9;  Amity 
Tp.  v.  Reed,  62  Pa.  St.  442;  McClure's  Estate, 
63  Pa.  St.  226;  Cunningham  v.  Mitchell,  67 
Pa.  St.  78;  Warren  v.  Daum,  73  Pa.  St.  433. 
See  also  Crawford  v.  Burrell  Tp.,  53  Pa.  St. 
219;  Clinton  School  District's  Appeal,  56  Pa. 
St.  315;  Hilbish  v.  Hower,  58  Pa.  St.  93; 
Truesdell's  Appeal,  58  Pa.  St.  148;  Freeport 
v.  Marks,  59  Pa.  St.  253;  Hartman  v.  Mt.  Joy 
School  Dist.,  68  Pa.  St.  441;  Bounty  Accounts, 
70  Pa.  St.  92;  Susquehanna  Depot  v.  Barry,  61 
Pa.  St.  317;  Porter  Tp.  v.  Grafhns,  32  Leg.  Int. 
(Pa.)  354;  Drumheller  v.  Keim,  2  Woodw. 
(Pa.)  285;  Girard  Tp.  v.  Girard,  86  Pa.  St.  23. 

Vermont.  —  Pottle  v.  Maidstone,  39  Vt.  70; 
Tarbell  v.  Plymouth,  39  Vt.  429;  Johnson  v. 
Newfane,  40  Vt.  9;  Seymour  v.  Marlboro,  40 
Vt.  171 ;  Richardson  v.  Concord,  40  Vt.  207; 
Kiltredge  v.  Walden,  40  Vt.  213;  Hills  v.  Marl- 
boro, 40  Vt.  648;  Livingston  v.  Albany,  40  Vt. 
666;  Cox  v.  Mt.  Tabor,  41  Vt.  28;  Steinberg  v. 
Eden,  41  Vt.  187;  Hill  v.  Eden,  41  Vt.  195; 
Mason  v.  Hyde,  41  Vt.  232;  Hartwell  v. 
Newark,  41  Vt.  337;  Haven  v.  Ludlow,  41  Vt. 
418;  Burbee  v.  Winhall,  41  Vt.  694;  Hickok  v. 
Shelburne,  41  Vt.  409;  Wrisley  v.  Waterbury, 
42  Vt.  228;  Leet  v.  Shedd,  42  Vt.  277:  Stiles  v. 
Danville,  42  Vt.  282;  Witherell  v.  Fletcher,  42 
Vt.  409;  Mudgett  v.  Johnson,  42  Vt.  423; 
Rogers  v.  Shelburne,  42  Vt.  550;  Davis  v.  St. 
Albans,  42  Vt.  585;  Jackman  v.  New  Haven, 

42  Vt.  591;  James  v.  Starksboro,  42  Vt.  602; 
Hicks  v.  Lyndon,  42  Vt.  606;  Barnes  v.  Rut- 
land, 42  Vt.  622;  Sargent  v.  Ludlow,  42  Vt. 
726;  Burnham  v.  Chelsea,  43  Vt.  69;  Johnson 
v.  Bolton,  43  Vt.  303;  Hatch  v.  Fairfield,  43 
Vt.  321;  Cook  v.  Winhall,  43  Vt.  434;  Davis  v. 
Putney,  43  Vt.  583;  Wood  v.  Springfield.  43 
Vt.  617;  Bladgett  v.  Springfield,  43  Vt.  62C; 
Slack  v.  Craftsbury,  43  Vt.  657;  Chase  v. 
Middlesex,  43  Vt.  679;  Bucklin  v.  Sudbury, 

43  Vt.  700;  Collins  v.  Burlington,  44  Vt.  16; 
Poquet  v.  North  Hero,  44  Vt.  gr;  Jones  v. 
Waterbury,  44  Vt.  113;  Scott  v.  Cabot,  44  Vt. 
167;  Atwood  v.  Lincoln,  44  Vt.  332;  Earle  v. 
Wallingford,  44  Vt.  367;  Eddy  v.  Landgrove, 

44  Vt.  465;  Josselyn  v.  Ludlow,  44  Vt.  534; 
Mann  v.  Fairlee,  44  Vt.  672;  Andrews  v.  More- 
town,  45  Vt.  1;  Hunkins  v.  Johnson,  45  Vt.  131; 
Catley  v.  Highgate,  45  Vt.  273;  Chandler  v. 
Bristol,  45  Vt.  330;  Davis  v.  Windsor,  46  Vt. 
210;  Guyette  v.  Bolion,  46  Vt.  228. 

Wisconsin.  —  State  v.  Brown,  20  Wis.  287; 


Grubb  v.  Menomonee,  21  Wis.  594;  Remlinger 
v.  Young,  22  Wis.  426;  Wahlschlager  v. 
Liberty,  23  Wis.  362;  Frey  v.  Fond  du  Lac,  24 
Wis.  204;  Roach  v.  Menomonie,  24  Wis.  527; 
Welch  v.  Sugar  Creek,  28  Wis.  618;  Hubbard 
v.  Lyndon,  28  Wis.  674.  See  also  Biackman 
v.  Dunkirk,  19  Wis.  183. 

In  Vermont  it  has  been  held  that  the  books 
and  records  of  the  state  adjutant-general's 
office,  and  not  the  date  of  the  muster  in,  con- 
trolled as  to  who  were  entitled  to  a  bounty 
under  a  call.  Spilding  v.  Waitsfield,  45  Vt. 
20;  Moore  v.  Warren,  45  Vt.  199.  See  also 
Bucklin  v.  Sudbury,  43  Vt.  700. 

As  to  Interest  on  Bounties  in  particular  cases 
see  Grundy  County  v.  Hughes,  8  111.  App.  34; 
Grundy  County  v.  Yarnell,  8  111.  App.  43; 
Sithin  v.  Shelby  County,  66  Ind.  109,  Mc- 
Cutchen  v.  Freedom,  15  Minn.  217. 

1.  Bounty  Act3  Held  to  Be  Constitutional  — 
Connecticut. — Booth  v.  Woodbury,  32  Conn.  118, 

Illinois.  —  Taylor  v.  Thompson,  42  111.  9; 
Henderson  v.  Lagow,  42  111.  360;  Misner  v. 
Bullard,  43  111.  470;  Stebbins  v.  Leaman,  47 
111.  352. 

Indiana.  —  Coffman  v.   Keightley,  24  Ind. 
509;  Miami  County  v.  Bearss.  25  Ind.  110. 
Maine.  —  Winchester  v.  Corinna,  55  Me.  9. 
Massachusetts .  —  Lowell  v.  Oliver,  8  Allen 
(Mass.)  247;  Freeland  j.  Hastings.  10  Allen 
(Mass.)  570. 

New  Hampshire.  —  Shackford  v.  Newington, 
46  N.  H.  415. 

New  Jersey.  —  State  v.  Demarest,  32  N.  J. 
L.  528. 

Ohio. — Cass  Tp.  v.  Dillon,  16  Ohio  St.  38; 
State  v.  Harris,  17  Ohio  St.  608;  Slate  *. 
Wilkesville  Tp..  20  Ohio  St.  2S8;  State  v  Rich- 
land Tp.,  20  Ohio  St.  362. 

Pennsylvania.  —  Speer  v  School  Directors, 
50  Pa.  St.  150;  Ohl  v.  Gleim,  52  Pa.  St.  432; 
Weister  v.  Hade,  52  Pa.  St.  474;  Washington 
County  v.  Berwick,  56  Pa.  St.  466;  Hilbish  v. 
Catherman,  64  Pa.  St.  154. 

Vermont.  —  Butler  v.  Putney,  43  Vt.  481; 
Laughton  v.  Putney,  43  Vt.  485. 

Wisconsin.  —  Brodht-ad  v.  Milwaukee,  19 
Wis.  624,  8S  Am.  Dec  711:  Dinehart  v.  La 
Fayette,  19  Wis.  677. 

2.  Statutes  Held  to  Be  Unconstitutional.  — 
Thompson  v.  Pittston,  59  Me.  545;  Freeland 
v.  Hastings,  10  Allen  (Mass.)  570;  Mead  v. 
Acton,  139  Mass.  341;  Bowles  v.  Landaff,  59 
N.  H.  164;  Gould  v.  Raymond,  59  N.  H.  260. 
See  also  Moulton  Raymond,  60  Me.  121; 
State  v.  Jackson.  33  N.  J.  L  450;  Kelly  v. 
Marshall.  69  Pa.  St.  319. 

A  Statute  Passed  Long  Alter  the  War,  authoriz- 
ing the  pavment  of  bounties  to  persons  who 
re-enlisted  during  the  war,  benefits  individuals 
only,  and  not  the  public,  and  is  unconstitu- 
tional Mead  v.  Acton.  139  Mass.  341.  To 
the  same  effect  see  Amity  Tp.  v.  Reed,  62  Pa. 
Si.  442. 

3.  No  Authority  to  Grant  Bounties  in  Absence  of 

Statute.  —  Baldwin  v.  North  Branford.  3a 
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lature  may  ratify  or  confirm  the  action  of  a  town  in  voting  money  for  bounties 
without  previous  authority.1 

A  Claim  for  a  Bounty  may  be  enforced  in  a  proper  case  by  mandamus;  a  will 
be  barred  by  the  statute  of  limitations;  3  or  may  be  assigned  4  or  made  the 
subject  of  contract.5 

Repayment  of  Money  Advanced  by  Individuals.  —  In  the  absence  of  legislative 
authority,  it  seems  that  a  municipal  corporation  has  no  power  to  vote  to 
reimburse  individuals  for  money  advanced  by  them  to  enable  the  municipality 
to  raise  troops.6  In  several  states,  however,  statutes  have  been  passed 
authorizing  or  legalizing  such  repayments;  7  and  such  statutes  have  been  held 
to  be  constitutional.8 

Draft  Associations  or  clubs  which  offered  bounties  in  order  to  free  their  mem- 
bers or  the  communities  from  a  draft  have  been  formed  in  some  communities.9 


Conn.  47;  Booth  v.  Woodbury,  32  Conn.  118; 
Oliver  v.  Keightley,  24  Ind.  514;  Chapman  v. 
Limerick,  69  Me.  53;  Fowler  v.  Danvers,  8 
Allen  (Mass.)8o;  Grover  v.  Pembroke,  11  Allen 
(Mass.)  88;  Barker  v.  Chesterfield,  102  Mass. 
127;  Cnsick  v.  Brookline,  123  Mass.  91; 
Huntress  v.  Stratham,  46  N.  H.  409;  Burnham 
v.  Chelsea,  43  Vt.  69;  Davis  v.  Putney,  43  Vt. 
582;  Wahlschlager  v.  Liberty,  23  Wis.  362. 
See  also  People  v.  Onondaga  Tp.,  16  Mich. 
254;  Butler  v.  Putney,  43  Vt.  481.  And  see 
the  title  Municipal  Corporations,  vol.  20,  p. 
1 146. 

An  act  authorizing  towns  to  raise  money  to 
encourage  enlistments  does  not  authorize  the 
raising  of  money  to  be  paid  to  persons  who 
have  already  enlisted.  Crowell  v.  Hopkinton, 
45  N.  H.  9;  Huntress  v.  Stratham,  46  N.  H. 
409;  Shackford  v.  Newington,  46  N.  H.  415. 

1.  Ratification. — -Baldwins.  North  Branford, 
32  Conn.  47;  Booth  v.  Woodburv,  32  Conn. 
118;  Waldo  v.  Portland,  33  Conn.  363;  Bar- 
tholomew v.  Harwinton,  33  Conn.  408;  King 
v.  Course,  25  Ind.  202;  Miami  County  v. 
Bearss  25  Ind.  110;  Fulton  County  v.  On- 
stoit,  29  Ind.  384;  State  v.  Buckles,  39  Ind. 
272;  Winchester  v.  Corinna,  55  Me.  9;  Fowler 
v.  Danvers,  8  Allen  (Mass.)  80;  Grover  v. 
Pembroke,  11  Allen  (M  ass.)  88;  State  v. 
Demarest,  32  N.  J.  L.  528.  See  also  Booth 
v.  Woodbury,  32  Conn.  118;  Potter  v.  Canaan, 
37  Conn.  222;  Stuart  v.  Warren,  37  Conn.  225; 
Tomlinson  v.  Huntington,  39  Conn.  28;  Nave 
v.  King,  27  Ind.  356;  Sanborn  v.  Machias 
Port,  53  Me.  82;  Ferrin  v.  Portland,  53  Me. 
458;  French  v.  Sangerville,  55  Me.  69;  Hart 
v.  Holden,  55  Me.  572;  Barker  v.  Chesterfield, 
102  Mass.  127;  Crittenden  v.  Robertson,  13 
Mich.  58,  Miller  v.  Grandy,  13  Mich.  540; 
People  v.  Blackman,  14  Mich.  336;  McCutchen 
v.  Freedom,  15  Minn.  217;  People  v.  Town 
Auditors,  53  Barb.  (N.  Y.)  555;  Northrup  v. 
Pittsfield,  2  Thomp.  &  C.  (N.  Y.)  108;  West 
Donegal  Tp.  v.  Oldweiler,  55  Pa.  St.  257; 
Micheltree  v.  Sweezy,  70  Pa.  St.  278;  Glenn  v. 
Ayr  Tp.,  31  Leg.  Int.  (Pa.)  316. 

2.  Mandamus  is  the  proper  remedy  to  compel 
officers  to  issue  orders,  levy  taxes,  eic,  for 
the  payment  of  bounties.  State  v.  Buckles,  39 
Ind.  272;  People  v.  Woodhull,  14  Mich.  28; 
Dayion  Tp.  v.  Rounds,  27  Mich.  82;  People  v. 
Town  Auditors,  (Ct.  App.)  38  How.  Pr.  (N.  Y.) 
23,  53  Barb.  (N.  Y.)  555;  People  v.  Martin,  58 
Barb.  (N.  Y.)  286;  State  v.  Harris,  17  Ohio  St. 
608.    See  also  Eichelberger  v.  Sifford,  27  Md. 
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320;  Milliner  v.  Harrison,  32  Gralt.  (Va.)  422. 
But  see  Smith  v.  Aplin,  80  Mich.  205;  State  v. 
Howard  County  Ct.,  39  Mo.  375;  Northrup  v. 
Pittsfield,  2  Thomp.  &  C  (N.  Y.)  108. 

3.  Claim  Barred  by  Statute  of  Limitations.  — 
Bowman's  Case,  10  Ct.  CI.  408;  Sturtevant  v. 
Pembroke,  130  Mass.  373.  See  also  McGuire 
v.  Linneus,  74  Me.  344;  Smith  v.  Aplin,  80 
Mich.  205;  Wood  v.  Springfield,  43  Vt.  617. 

4.  Assignment  of  Claim.  —  Sprague  v.  Frank- 
fort, 60  Me.  253;  Eichelberger  v.  Sifford,  27 
Md.  320.  See  also  Vrancx  v.  Ross,  98  Mass. 
591;  Blackman  v.  Dunkirk  19  Wis.  183. 

5.  As  to  Contracts  Respecting  Bounties,  see 
Powers  v.  Shepard,  45  Barb.  (N.  Y.)  524,  49 
Barb.  (N.  Y.)  418,  48  N.  Y.  540;  Decker  v. 
Saltsman,  1  Hun  (N.  Y.)  421,  59  N.  Y/275; 
Abbe  v.  Allen,  (Supm.  Ct.)  39  Ho<v.  Pr.  (N.  Y.) 
481,  52  N.  Y.  636;  Wilkinson  v.  Martin,  29 
Wis.  471. 

6.  Oliver  v.  Keightley,  24  Ind.  514;  Miami 
County  v.  Bearss,  25  Ind.  no;  Harrison 
County  v.  McCarty,  27  Ind.  475;  Copeland  v. 
Huntington,  99  Mass.  525;  People  v,  Onon- 
daga Tp.,  16  Mich.  254. 

7.  Statutes  Authorizing  Repayment.  —  See 
Perkins  v.  Milford,  59  Me.  315;  Chapman  v. 
Limerick,  69  Me.  53;  Copeland  v.  Huntington, 
99  Mass.  525;  Shepard  v.  Turner,  13  Allen 
(Mass.)  92;  Andrews  v.  Prouty,  13  Allen 
(Mass.)  93;  Miller  v.  Grandy,  13  Mich  540; 
Cass  Tp.  v.  Dillon,  16  Ohio  St.  39;  Tyson 
v.  School  Directors,  51  Pa.  St.  9;  Weister  v. 
Hade,  52  Pa.  St.  474;  West  Donegal  Tp.  v. 
Oldweiler,  55  Pa.  St.  257;  Grubb  v.  Liverpool, 
6  Phila.(Pa.)  424,  24  Leg.  Int.  (Pa.)  253;  Heiser 
v.  Casselberry,  6  Phila.  (Pa.)  194,  23  Leg.  Int. 
(Pa.)  340;  Heffler  v.  Frederick,  26  Leg.  Int. 
(Pa.)  316.  See  also  Warren  v.  Durham,  61 
Me.  19;  Bessey  v.  Unity  Plantation,  65  Me. 
342;  Estey  v.  Westminster,  97  Mass.  324;  Cole 
v.  Bedford,  97  Mass.  326,  note;  Miller  v. 
Grandy,  13  Mich.  540;  People  v.  Blackman 
Tp.,  14  Mich.  336;  Buhl  v.  Springwells  Tp.,  14 
Mich.  398;  Wall  v.  Trumbull,  16  Mich.  228; 
People  v.  Onondaga  Tp.,  16  Mich.  254. 

8.  Statutes  Constitutional.  —  Freeland  v. 
Hastings,  10  Allen  (Mass.)  570;  Weisler  v. 
Hade,  52  Pa.  St.  474;  Hilbish  v.  Catherman, 
64  Pa.  St.  154.  See  also  Johnson  : .  Campbell, 
49  111.  316;  Cole  v.  Bedford,  97  Mass.  326, 
note. 

9.  Draft  Associations.  —  See  Sparrow  v. 
Grove,  31  Md.  214;  Foley  v.  Tovey,  54  Pa. 
St.  190. 
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3.  Bounty  Contract  —  Eight  to  Bounty  Founded  on  Contract.  —  The  right  to  a 
bounty  is  founded  on  contract,  that  is,  upon  an  offer  or  promise  by  the  gov- 
ernment  or  municipality  to  pay  a  bounty  and  an  express  or  implied  acceptance 
thereof  by  the  soldier.  No  bounty  can  be  claimed  except  under  such  agree- 
ment or  promise.1  A  town  offering  a  bounty  for  enlistment  has  power  to 
prescribe  the  terms  and  conditions  upon  which  such  bounty  shall  be  paid,  and 
a  person  accepting  the  offer  must  comply  with  such  conditions  if  he  would 
receive  the  bounty.3 

Necessity  for  Reliance  upon  Offer.  —  Under  some  of  the  acts  it  has  been  held  that 
in  order  to  be  entitled  to  a  bounty  the  soldier  must  have  enlisted  in  reliance 
upon  the  offer  of  bounty^3  But  under  other  statutes  this  has  been  held  not 
to  be  necessary.4 

Prior  Enlistment  as  Consideration  for  Promise  of  Bounty.  —  An  enlistment  operating 
to  the  benefit  of  a  town  is  a  sufficient  consideration  to  support  a  subsequent 
promise  by  the  town  to  pay  a  bounty  to  the  person  enlisting.5 

Contract  Binding  on  Town.  —  A  vote  or  promise  of  a  town,  under  legislative 
authority,  to  pay  a  bounty  to  a  soldier  in  consideration  of  his  having  enlisted 
and  served  to  its  credit  constitutes  a  contract  which  is  binding  on  the  town 
and  cannot  be  rescinded  by  it.6  1 

4.  Bounty  Paid  to  Minors.  —  Bounty  money  to  which  a  minor  becomes 
entitled  for  enlisting  belongs  to  the  minor,  and  not  to  his  father  or  master.7 

5.  Effect  of  Desertion.  —  Where  enlistment  in  the  army  and  acceptance  by 
the  United  States  as  a  soldier,  and  not  actual  service,  formed  the  considera- 
tion of  a  contract  for  bounty,  a  soldier  who  so  enlisted  and  was  accepted  did 
not  forfeit  his  right  to  bounty  by  afterwards  deserting  before  the  end  of  his 
term  of  enlistment.8 

1.  Bight  to  Bounty  Founded  on  Contract.  — 

Bartleit  v.  Hamlin  Grant  Plantation,  63  Me. 
292;  Sparrow  v.  Grove,  31  Md.  214;  Curtis  v. 
Pembroke,  11  Allen  (Mass.)  92;  Hoboken  v. 
Bailey,  36  N.  J.  L.  490;  Washington  County 
v.  Berwick,  56  Pa.  St.  466;  Chase  v.  Middle- 
sex, 43  Vt.  679;  Davis  v.  St.  Albans,  42  Vt. 
585;  James  v.  Starkboro,  42  Vt.  602;  Pouqet  v. 
North  Hero,  44  Vt.  91;  Frey  v.  Fond  du  Lac. 
24  Wis  204.  See  also  School  Dist.  v.  Learn, 
53  Pa.  St.  180;  Debolt  v.  Dunkard  School  Dist., 
53  Pa.  St.  214;  Cole  v.  Economy  Tp.,  13  Pa. 
Co.  Ct.  549;  Johnson  v.  Bollon,  43  Vt.  303; 
Sanders  v.  Bolton,  47  Vt.  276. 

Under  the  Pennsylvania  Acts  of  1864  and 
1866  an  offer  of  a  bounty  by  a  particular 
locality  and  an  acceptance  of  it  by  the  volun- 
teer were  necessary  in  order  to  create  a  public 
obligation  to  pay  the  bounty.  Washington 
County  v.  Berwick,  56  Pa.  St.  466.  See  also 
Warren  v.  Daum,  73  Pa.  St.  433. 

Notice  of  Enlistment  or  of  the  acceptance  of 
the  offer  has  been  held  to  be  unnecessary. 
Larimer  v.  McLean  County,  47  111.  36.  See 
also  Perham  v.  Buchanan  County,  28  Iowa 
260;  Keough  v.  Scott  Counly,  28  Iowa  337; 
Gale  v.  Jamaica,  39  Vt.  610;  Chandler  v. 
Bristol,  45  Vt.  330.  Contra,  Warren  v.  Daum, 
73  Pa.  St.  433- 

2.  Town  Offering  Bounty  Hay  Prescribe  Terms 
and  Conditions.  —  Collins  v.  Burlington,  44  Vt. 
16;  Carley  v.  Highgate,  45  Vt.  273. 

A  person  claiming  a  bounty  must  show 
exact  performance  on  his  part  of  the  conditions 
of  the  offer.  Innis  v.  Roane,  4  Call  (Va.) 
379- 

3.  Necessity  for  Reliance  upon  Offer. —  Hotoken 

v.  Bailey,  36  N.  J.  L.  490;  Washington  County 
v.  Berwick,  56  Pa.  St.  466;  Brecknock  School 


Dist.  v.  Frankhouser,  58  Pa.  St.  380.  See 
also  Sparrow  v.  Grove,  31  Md.  214. 

4.  Keough  v.  Scott  County,  28  Iowa  337; 
Davis  v.  Landgrove,  43  Vt.  442;  Butler  v. 
Putney,  43  Vt.  481. 

5.  Enlistment  Sufficient  Consideration  for 
Promise  of  Bounty.  —  Carver  v.  Creque,  48  N. 
Y.  385;  Sevmour  v.  Marlboro,  40  Vt.  171;  Cox 
v.  Mt.  Tabor,  41  Vt.  28;  Hickok  v.  Shelburne, 

41  Vt.  409;  Butler  v.  Putney,  43  Vt.  481; 
Laughton  v.  Putney,  43  Vt.  485;  Collins  v. 
Burlington,  44  Vt.  16;  Swift  v.  Elmore,  44  Vt. 
87;  Josselyn  v.  Ludlow,  44  Vt.  534. 

6.  Vote  to  Pay  Bounty  Binding  on  Town.  — 
Hart  v.  Holden,  55  Me.  572;  Seymour  v.  Marl- 
boro, 40  Vt.  17c;  Cox  v.  Mt.  Tabor,  41  Vt.  28; 
Haven  v.  Ludlow,  41  Vt.  418;  Laughton  v. 
Putney,  43  Vt.  485;  Swift  v.  Elmore,  44  Vt.  87; 
Josselyn  v.  Ludlow,  44  Vt.  534.  See  also  Earle 
v.  Wallingford,  44  Vt.  367. 

But  a  vote  to  pay  bounties  which  does  not 
per  se  vest  a  right  to  the  bounties  voted  in  the 
contemplated  beneficiaries,  and  which  has  net 
been  acted  on  by  them,  may  be  rescinded. 
Terrett  v.  Sharon,  34  Conn.  105.  See  also 
Marsh  v.  Scituate,  153  Mass.  34. 

7.  Bounty  Paid  to  Minors.  —  Mears  v.  Bick- 
ford,  55  Me.  528,  Dinsmore  v.  Webber,  59  Me. 
103;  Holt  v.  Holt,  59  Me.  464;  Banks  v.  Conant, 
14  Allen  (Mass.)  497;  Kelly  v.  Sprout,  97  Mass. 
169;  Taylor  v.  Mechanics'  Sav.  Bank,  97  Mass. 
345;  Baker  z/.Baker, 41  Vt.  55 ;  Stiles^.  Danville, 

42  Vt.  282.    See  also  Ayer  v.  Ayer,  41  Vt.  302. 
In  Massachusetts,  under  Acts  1863,  c.  254, 

§  1,  an  infant  enlisting  without  the  consent  of 
his  parent  or  guardian  was  not  entitled  to  a 
bounty.    Com.  v.  Cutter,  13  Allen  (Mass.)  393. 

8.  Right  to  Bounty  Not  Lost  by  Desertion.  — 
Terrell  v,  Colebrook,  35  Conn.  188;  Eichel- 
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6.  Relief  of  Soldiers'  Families.  —  Statutes  were  passed  in  some  states  author- 
izing cities  and  towns  to  make  provision  for  the  support  of  needy  families  of 
soldiers  in  the  United  States  service.1 


PENT  ROAD.  —  See  note  2. 

PEOPLE.  (See  also  the  titles  STATES;  United  States.)— The  entire 
body  of  the  inhabitants  of  a  state  or  nation,  taken  collectively,  in  their 
capacity  of  sovereign.3  When  the  term  "  the  people  "  is  used  in  constitutional 
law  or  discussions,  it  is  often  the  case  that  those  only  are  intended  who  have 
a  share  in  the  government  through  being  clothed  with  the  elective  franchise. 
Thus,  the  people  elect  delegates  to  a  constitutional  convention,  and  determine 
by  their  votes  whether  the  completed  work  of  the  convention  shall  or  shall 
not  be  adopted ;  the  people  choose  the  officers  under  the  constitution,  and  so 
on.  For  these  and  similar  purposes  the  electors,  though  constituting  but  a 
minority  of  the  whole  body  of  the  community,  nevertheless  act  for  all,  and, 
being  for  the  time  the  representatives  of  sovereignty,  they  are  considered  and 
spoken  of  as  the  sovereign  people.  But  in  all  the  enumerations  and  guaran- 
ties of  rights  the  whole  people  is  intended,  because  the  rights  of  all  are  equal 
and  are  meant  to  be  equally  protected.4 


berger  v.  Sifford,  27  Md.  320;  Bingham  v. 
Springfield,  41  Vt.  32.  See  also  U.  S.  v.  Kelly, 
15  Wall.  (U.  S.)  34;  Lander's  Case,  9  Ct.  CI. 
242;  Lebanon  v.  Heath,  47  N.  H.  353.  Con- 
tra, where  the  statute  provided  otherwise, 
Harvey  v.  Peacham,  42  Vt.  287;  Barnes  v. 
Rutland,  42  Vt.  622.  And  see  New  Hampshire 
v.  U.  S.,  20  Ct.  CI  394;  Bonnett  v.  Guildhall, 
38  Vt.  232. 

The  Desertion  of  a  Substitute  did  not  defeat 
th;  right  of  the  person  furnishing  the  substitute 
to  a  bounty.    Rogers  v.  Shelburne,  42  Vt.  550. 

1.  Eelief  of  Soldiers'  Families.  —  O'Connell  v. 
Stale,  33  Conn.  144;  Veazie  v.  China,  50  Me. 
518;  Milford  v.  Orono,  50  Me.  529;  State  v. 
Fitts,  41  M.  H.  621;  Manchester  v.  Burns,  45 
N.  H.  482. 

An  order  of  a  board  of  county  commission- 
ers appropriating  a  certain  sum  for  the  sup- 
port of  the  families  of  soldiers  constitutes  a 
coniract  with  persons  enlisting  on  the  faith 
thereof,  and  cannot  be  rescinded  by  the  board. 
Adams  County  v.  Mertz,  27  Ind.  103;  Funk  v. 
Hetfield,  27  Ind.  503. 

2.  See  the  title  Highways,  vol.  15,  p.  353. 

3.  People  —  Public.  —  Wyatt  v.  Larimer,  etc., 
Irrigation  Co.,  I  Colo.  App.  496,  in  which  it 
was  held  that  the  terms  people  and  "  public  " 
were  synonymous,  as  used  in  a  constitutional 
declaration  that  unappropriated  waters  were 
the  property  of  the  public  and  dedicated  to  the 
use  of  the  people  of  the  state. 

Nation.  —  The  word  people  is  sometimes  ap- 
plied to  a  nation  or  a  foreign  power.  U.  S.  v. 
Quincy,  6  Pet.  (U.  5.)  467. 

People  of  the  United  States.  —  In  Dred  Scott 
v.  Sandford,  19  How.  (U.  S.)  404,  it  was  said: 
"The  words  'people  of  the  United  States' 
and  '  citizens  '  are  synonymous  terms,  and 
mean  the  same  thing.  They  both  describe 
the  poliiical  body  who,  according  to  our  repub- 
lican institutions,  form  the  sovereignty,  and 
who  hold  the  power  and  conduct  the  govern- 
ment through  their  representatives.  They  are 
what  we  familiarly  call  the  '  sovereign  people,' 
and  every  citizen  is  one  of  this  people  and  a 
constituent  member  of  this  sovereignty."  See 
also  U.  S.  v.  Wong  Kim  Ark,  169  U.  S.  649; 


Civil  Rights  Cases,  109  U.  S.  31;  Boyd  v. 
Nebraska,  143  U.  S.  159;  White  v.  Clements, 
39  Ga.  261. 

People  of  the  County. —  1  n  St.  Louis  County  Ct. 
z/.Griswold,  58  Mo.  175,  a  statute  providing  that 
the  title  to  land  condemned  for  a  public  park 
should  vest  in  the  people  of  the  county  was 
held  not  to  be  void  from  the  fact  that  the  peo- 
ple of  the  county  did  not  constitute  any  recog- 
nized legal  or  political  body  The  court  said 
that  the  terms  "  people  of  the  county"  and 
"  the  county  "  might  be  regarded  as  inter- 
changeable. 

Neutrality.  (See  also  the  title  International 
Law,  vol.  16,  p.  1121.)  —  The  Revised  Statutes 
of  the  United  States  forbid  the  fitting  out  and 
arming  of  a  vessel  with  intent  that  she  shall 
be  employed  in  the  service  of  any  foreign 
prince  or  state,  or  any  colony  district,  or 
people,  against  a  power  with  which  the  United 
States  is  at  peace.  It  was  held  that  by  people, 
in  this  sense,  was  meant  a  government  which 
had  been  recognized  by  the  United  States,  at 
least,  as  a  belligerent.  The  Three  Friends, 
78  Fed.  Rep.  175,  affirmed  89  Fed.  Rep.  207. 
See  also  U.  S.  v.  Quincy,  6  Pet.  (U.  S.)  445;  U. 
S.  v.  Trumbull,  48  Fed.  Rep.  99;  U.  S.  v.  The 
Itata,  (C.  C.  A.)  56  Fed.  Rep.  505. 

Marine  Insurance  —  Arrests,  Restraints,  and 
Detentions.  —  See  the  title  Marine  Insurance, 
vol.  19,  p.  1033. 

Process.  —  When  the  constitution  of  a  state 
directs  that  process  shall  run  in  the  name  of 
the  state,  a  process  in  the  name  of  the  people 
is  deficient,  notwithstanding  the  form  be  stat- 
utory. Manville  v.  Battle  Mountain  Smelting 
Co.,  17  Fed.  Rep.  126;  Perkins  v.  State,  60 
Ala.  9. 

4.  State  or  Voters.  —  See  Cooley's  Const.  Lim. 
(6th  ed.)  40  Blair  v.  Ridgely.  41  Mo.  176; 
Koehler  v.  Hill,  60  Iowa  568;  Com.  v.  Mellet, 
(Ky.  1889)  5  R.  &  Corp  L.  J  226. 

The  words  "the people  "  must  be  determined 
by  the  connection.  In  some  cases  they  refer 
to  the  qualified  voters,  in  others  to  the  stale  in 
its  sovereign  capacity.  Black  v.  Trower,  79 
Va.  126. 

Upon  the  meaning  of  the  term  people,  as 
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PEOPLE'S  PARTY.  —  The  People's  party  is  a  political  organization  formed 
in  the  United  States,  February  22,  1892  ;  called  also  the  Populist  party.1 
PEPPER.  —  See  note  2. 
PEPSIN.  —  See  note  3. 

PER.  (See  also  Pur.)  —  A  Latin  preposition  meaning  "by,"  "through." 
The  word  frequently  introduces  both  Latin  and  English  phrases  having  a 
technical  meaning.4 

PERAMBULATION.  (See  also  PROCESSIONING.)  —  A  perambulation,  or, 
as  it  might  more  correctly  be  cabled,  a  circumambulation,  is  the  custom  of 


used  in  an  Act  of  Congress  authorizing  the 
people  of  Nebraska  to  form  for  themselves  a 
constitulion  and  state  government,  the  court 
said:  "  The  'people  of  Nebraska,'  then,  men- 
tioned in  the  title,  and  the  '  inhabitants'  men- 
tioned in  the  first  section,  are  the  free  white 
male  inhabitants  above  the  age  of  twenty-one 
years,  actual  residents  of  the  territory,  citizens 
of  the  United  States,  and  those  who  have  de- 
clared on  oath  their  intention  to  become  such, 
and  shall  have  taken  an  oath  to  support  the 
Constitution  of  the  United  States."  State  v. 
Boyd,  31  Neb.  723. 

And  for  instances  of  the  use  of  people  in  the 
sense  of  voters,  see  Beverly  v.  Savin,  20  111. 
362;  Heuser  v.  Harris,  42  111.  425;  Blair  v. 
Ridge'.v,  41  Mo.  176. 

Taxpayers.  —  By  the  Constitution  of  Rhode 
Island  the  consent  of  the  people  is  required 
before  the  state  can  incuran  indebtedness  over 
a  certain  amount.  Another  article  provides 
that  only  taxpayers  may  vote  on  the  proposi- 
tion to  impose  a  tax  or  the  expenditure  of 
money  in  any  town  or  city.  It  was  held  that 
this  latter  provision  does  not  confine  the  term 
people,  as  used  in  the  first  provision,  to  tax- 
payers, but  that  the  term  includes  all  electors. 
In  re  Incurring  of  State  Debts,  19  R.  I. 
610. 

1.  People's  Party.  —  Standard  Diet.,  quoted 'in 
Porter  v.  Flick,  60  Neb.  773,  in  which  case  it 
was  held  that,  the  people's  Independent  party 
having  been  generally  and  popularly  known 
as  the  "  Populist  party,"  the  latter  name  could 
not  be  adopted  and  used  by  a  new  political 
organization. 

2.  Pepper  —  Revenue  Laws.  —  See  Cruikshank 
v.  U.  S.,  (C.  C.  A.)  59  Fed.  Rep.  447,  and  the 
title  Revenue  Laws. 

3.  Pepsin  —  Patents.  —  See  Blu  men  thai  v. 
Burrell,  43  Fed.  Rep.  667. 

4.  Per.  —  Curtis  v.  Howell,  39  N.  Y.  213. 
Per  Agreement.  —  Where  a  deed  recited  that 

it  was  made  "  as  per  agreement  "  of  a  certain 
date,  it  was  held  that  this  reference  was  not 
sufficient  to  import  the  terms  of  the  agreement 
into  the  deed,  but  that  it  ralher  signified  that 
the  deed  was  a  satisfaction  of  the  agreement; 
and  that  a  subsequent  grantee  was  not  bound 
by  anything  contained  in  the  agreement  but 
not  expressed  in  the  deed.  Close  v.  Burling- 
son.  etc.,  R.  Co.,  64  Iowa  149. 

The  addition  of  the  words  "per  agreement  " 
to  a  bill  of  particulars  for  services  does  not 
preclude  from  recovering  the  value  of  the  ser- 
vices specified,  although  no  agreement  for  the 
payment  of  a  specified  sum  is  proven.  Robin- 
son v.  Weil,  45  N.  Y.  810. 

Per  Stirpes.  —  See  Capita,  vol.  5,  p.  134,  and 
the  title  Succession. 

Per  Cent. —  See  Belford  v.  Beattv,  145  111. 


418,  stated  in  the  title  Abbreviations,  vol.  1, 
p.  98,  note. 

Rate  Per  Cent.  —  In  Wilson  v.  Davis,  1  Mont. 
195,  it  was  said.  "  The  term  '  rate  per  cent.,' 
whether  used  at  common  law  or  in  statutes, 
so  far  as  I  have  been  able  to  learn,  signifies  so 
much  per  cent,  on  the  principal." 

Per  Mile.  —  It  would  seem  that  the  fair  con- 
struction of  a  contract  to  build  a  railroad  be- 
tween certain  termini,  at  a  specified  price  or 
rate  per  mile,  according  to  certain  specifica- 
tions, among  which  the  building  of  sidetracks 
and  turnouts  is  provided  for,  imports  a  mile 
of  the  road,  without  regard  to  the  amount  of 
sideirack  cr  number  of  turnouis  upon  it,  and 
not  a  mile  of  track,  which  would  require  the 
length  of  the  sidetracks  and  turnouis  to  be 
added  to  that  of  the  main  track.  Barker  v. 
Troy,  etc.,  R.  Co.,  27  Vt.  767. 

Per  Minas.  —  See  the  titles  Duress,  vol.  10, 
p.  324;  Threats  and  Threatening  Letters. 

Per  My  et  Per  Tout.  —  This  phrase  is  applied 
to  joint  lenants,  who  are  said  to  be  seized  per 
my  et  per  tout;  thai  is,  by  the  half  or  moiety 
and  by  all;  that  is,  they  each  have  the  entire 
possession  as  well  of  every  parcel  or  piece  of 
the  land  as  of  the  whole,  considered  in  the 
aggregate.  Brown's  L.  Diet.  See  also  the 
titles  Husband  and  Wife,  vol.  15,  p.  847;  Joint 
Tenants  and  Tenants  in  Common,  vol.  17.  p. 
652. 

Per  Proc.  — Per  Procuration.  — By  procuration; 
by  letter  of  attorney.  "  The  expression  '  per 
procuration  '  does  not  always  necessarily  mean 
that  the  act  is  done  under  procuration.  All 
that  it  in  reality  means  is  this:  '  I  am  an 
agent,  not  having  any  authority  of  my  own.'  I 
Smith  v.  McGuire,  3  H.  &  N.  560.  27  L.  J. 
Exch.  468. 

The  words  are  notice  that  the  agent  has  but 
a  limited  authority.  Stagg  v.  Elliott,  12  C.  B. 
N.  S.  373,  104  E.  C  L.  373.  See  also  the  titles 
Agency,  vol.  1,  p.  930;  Powers, /wf. 

Per  Sample.  —  A  declaration  averred  that  the 
defendant  bargained  for  and  bought  of  the 
plaintiff  a  quantity  of  East  India  rice,  accord- 
ing to  the  conditions  of  sale  of  the  East  India 
Company,  to  be  put  up  at  the  next  East  India 
Company's  sale  by  the  proprietors,,  if  required, 
at  a  certain  price  there  mentioned.  The  proof 
was  that,  besides  these  conditions,  the  rice 
was  sold  per  sample.  This  was  held  to  con- 
stitute no  variance,  the  words  "  per  sample" 
not  being  a  description  of  the  commodity  sold, 
but  a  collateral  engagement  that  it  should  be 
of  a  particular  quality.  Parker  v.  Palmer,  4 
B.  &  Aid.  3S7.  See  also  the  titles  Implied 
Warranties,  vol.  15,  p.  1210;  Sales. 

Per  Year,  in  a  contract,  is  equivalent  to  the 
word  "  annually."  Curtiss  v.  Howell,  39  N. 
V.  211. 
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Definitions. 


going  round  the  boundaries  of  a  manor  or  parish,  with  witnesses,  to  determine 
and  preserve  recollection  of  its  extent,  and  to  see  that  no  encroachments  have 
been  made  upon  it,  and  that  the  landmarks  have  not  been  taken  away.1 

PER  ANNUM.  —  Per  annum  means  "by  the  year,"  although  it  may  also 
mean  "  in  the  year."  2 

PERCENTAGE.  —  See  note  3. 

PERCH.  —  See  note  4. 

PERCOLATING  WATERS.  (See  also  the  title  Waters  AND  WATER- 
COURSES.)—  Percolating  waters  are  those  which  pass  through  the  ground 
beneath  the  surface  of  the  earth,  without  definite  channels.5 

PER  CURIAM.  —  A  per  curiam  opinion  is  the  opinion  of  the  court  in  a  case 
in  which  the  judges  are  all  of  one  mind  and  so  clear  that  they  do  not  think  it 
necessary  to  elaborate  it  by  an  extended  discussion.6 

PEREMPTORY  CHALLENGE.  —  See  the  title  Jury  AND  Jury  Trial,  vol. 
17,  p.  1 178  et  scq. 

PERFECT  —  PERFECTING,  ETC.  —  See  note  7. 


1.  Greenville  v.  Mason,  57  N.  H.  392,  quoting 
Hone's  Year  Book  589. 

2.  Per  Annum.  —  State  v.  McFetridge,  64 
Wis.  138. 

Same  —  Annually.  —  A  note  was  made  pay- 
able in  a  given  number  of  years  "  with  interest 
from  date  at  the  rate  of  eight  per  cent,  per 
annum."  It  was  held  that  on  the  face  of  the 
instrument  the  interest  was  payable  not  an- 
nually, but  at  the  maturity  of  the  note,  and 
that  the  words  used  in  reference  to  this  point 
were  plain  and  capable  of  legal  construction, 
and  such  being  the  case,  parol  evidence  to 
contradict  that  construction  would  be  im- 
proper. Keohring  v.  Muemminghoff,  61  Mo. 
403,  To  the  same  effect  see  Ramsdell  v.  Hu- 
lett,  50  Kan.  440. 

But  in  Murphy  v.  San  Luis  Obispo,  (Cal. 
1897)  48  Pac.  Rep.  975,  it  was  held  that  the 
term  "  five  per  cent,  per  annum  "  in  a  munici- 
pal bond  meant  that  the  interest  was  payable 
annually. 

3.  Percentage  and  Dividends.  —  An   Act  of 

Congress  appropriating  a  certain  sum  in  aid 
of  the  Centennial  Exhibition  at  Philadelphia 
provided  that  before  any  dividend  or  percent- 
age of  the  profits  might  be  paid  to  the  stock- 
holders, the  appropriation  must  be  paid  back 
into  the  United  States  treasury.  In  construing 
this  provision,  the  court  said:  "  We  think  the 
word  '  dividend  '  as  well  as  the  word  percent- 
age points  to  profits,  and  not  10  capital.  Thev 
are  synonyms,  as  here  employed."  Centen- 
nial Board  of  Finance  v.  Patterson,  34  Leg. 
Int.  (Pa.)  29,  5  Fed.  Cas.  No.  2,545. 

4.  Perch.  —  A  contract  to  build  a  church  at 
so  much  per  perch  will  be  construed  to  mean 
the  statute  perch  ot  twenty-five  feet,  in  the 
absence  of  any  evidence  upon  its  face  that  it 
was  made  with  reference  to  some  custom. 
Harris  v.  Rutledge,  19  Iowa  388. 

In  Quarry  Co.  v.  Clements,  38  Ohio  St.  587, 
parol  evidence  was  admitted,  in  the  absence 
of  a  statutory  provision  defining  the  quantity 
of  a  perch,  to  explain  the  meaning  of  the  term 
in  a  contract  to  furnish  stone. 

A  Perch  of  Paris  is  eighteen  feet.  Sullivan 
v.  Richardson,  33  Fla.  114. 

5.  Percolating  Waters.  —  Wyandot  Club  v. 
Sells,  9  Ohio  Dec.  107. 

6.  Clarke  v.  Western  Assur.  Co.,  146  Pa.  St 
570. 


7.  Perfect.  —  "  The  word  perfect  implies 
either  moral  or  physical  or  mechanical  perfec- 
tion." Mallan  v.  Radloff,  17  C.  B.  N.  S.  601, 
112  E.  C.  L.  601. 

Perfect  Grant.  —  See  Tuffree  v.  Polhemus, 
108  Cal.  675;  Botiller  v.  Dominguez,  130  U. 
S.  238.  And  see  the  title  Spanish  and  Mexi- 
can Land  Grants. 

Perfect  Title  —  Georgia  Statute.  —  A  perfect 
title  must  be  a  duly  executed  paper  title  the 
exhibition  of  which  will  show  both  the  right 
of  possession  and  the  right  of  property  in  the 
plaintiff.  Wilcox  Lumber  Co.  v.  Bullock,  109 
Ga.  532.  See  also  Dixon  v.  Monroe,  112  Ga. 
158;  Camp  v.  Dixon,  111  Ga.  674. 

Same  —  Vendor  and  Purchaser.  (See  also  the 
title  Vendor  and  Purchaser.) —  In  Sheehy  v. 
Miles,  93  Cal.  292,  it  was  said:  "  In  the  case 
of  Turner  v.  McDonald,  76  Cal.  177,  this  court 
said:  '  A  perfect  title  must  be  one  that  is  good 
and  valid  beyond  all  reasonable  doubt;'  and 
in  that  case  it  was  conceded  by  counsel  upon 
both  sides  that  a  title,  to  be  good,  '  should  be 
free  from  litigation,  palpable  defects,  and 
grave  doubis,  should  consist  of  both  legal  and 
equitable  titles,  and  should  be  fairly  deducible 
of  record.'  It  would  seem,  in  fairness  to  the 
vendee,  that  the  foregoing  requirements  should 
be  held  absolutely  necessary,  in  order  to  fully 
satisfy  the  covenant  of  perfect  title.  Certainly 
such  a  condition  of  title  must  exist  before  it 
can  be  said  to  be  good  and  valid  beyond  rea- 
sonable doubt."  See  also  Reynolds  v.  Borel, 
86  Cal.  538;  Warner  v.  Middlesex  Mut.  Assur. 
Co.,  21  Conn.  449;  Richmond  v.  Gray,  3  Allen 
(Mass.)  27;  Sturtevant  v.  Jaques,  14  Allen 
(Mass.)  526. 

Perfected  Order  —  English  Bankruptcy  Statute. 
—  See  In  re  Helsby,  (1894)  1  Q.  B.  742. 

Perfected  Sale  ■ —  Real  Estate.  —  In  Farrand  v. 
Gleason,  56  Vt.  636,  it  was  said:  "  A  perfected 
sale  implies  that  which  alone  in  teal  estate 
transactions  can  make  the  sale  effective  —  a 
conveyance. " 

A  "  Perfect  Machine  "  may  mean  a.  perfected 
invention  •  not  a  machine  perfectly  constructed, 
but  "  so  constructed  as  toembody  all  the  essen- 
tial elements  of  the  invention,  in  a  form  that 
would  make  them  practical  and  operative,  so 
as  to  accomplish  the  result."  American  Hide, 
etc.,  Spliiting,  etc.,  Mach.  Co.  v.  American 
Tool,  etc.,  Co.,  4  Fish.  Pat.  Cas.  284,  Holmes 
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PERFORM  —  PERFORMANCE.  (See  also  the  titles  CONTRACTS,  vol.  7,  p. 
88;  Rescission;  Specific  Performance;  Tender.)  —  Performance  is,  as 
the  term  implies,  such  a  thorough  fulfilment  of  a  duty  as  puts  an  end  to  obli- 
gation by  leaving  nothing  more  to  be  done.1 

PERFUMERY.  —  See  note  2. 

PERIL.  —  See  Mental  Anguish,  Agony,  or  Suffering,  vol.  20,  p.  577. 

PERILS  OF  THE  SEA.  —  See  the  titles  Contracts  of  Affreightment 
and  Charter-parties,  vol.  7,  p.  221 ;  Marine  Insurance,  vol.  19,  p.  1022. 

PERIOD.  (See  also  PERIODICAL,  post)  —  A  period  is  a  stated  and  recur- 
ring interval  of  time;  a  round  or  series  of  years  by  which  time  is  measured.3 


(U.  S.)  503,  1  Fed.  Cas.  No.  302.  See  also  the 
title  Patents,  ante,  p.  260. 

Perfect  Obligation.  (See  also  Obligation, 
vol.  21,  p.  756.)  —  A.  perfect  external  "  obliga- 
tion "  confers  the  right  of  compulsion;  a.  per- 
fect "  right,"  the  right  to  compel  those  who 
refuse  to  fulfil  the  corresponding  obligation. 
Vattel's  Law  of  Nations,  prelim.  §  17;  Aycock 
v.  Martin,  37  Ga.  128. 

Warranty.  (See  also  the  titles  Sales;  War- 
ranty.) —  Where  a  vendor,  selling  goods 
which  he  knows  to  be  designed  by  the  vendee 
for  a  particular  use,  warrants  them  to  be  per- 
fect, this  must  be  construed  to  mean  that  they 
are  perfect  for  ihe  use  intended;  and  parol 
evidence  of  the  vendor's  knowledge  of  the  in- 
tended use  is  admissible  to  explain  such  a 
warranty  in  writing.  Roe  v.  Bacheldor,  41 
Wis.  360. 

Perfecting. —  A  turnpike  corporation  had  by 
its  charter  authority  to  take  gravel  from  the 
neighboring  lands  for  perfecting  the  road.  It 
was  held  that  perfecting,  as  here  used,  was 
equivalent  to  finishing  or  completing,  and  the 
privilege  did  not  extend  to  repairing  the  road. 
Whitenack  v.  Tunison,  16  N.  J.  L.  77. 

Perfectly  Clear  —  Negligence.  (See  also  the 
titles  Contributory  Negligence,  vol.  7,  p.  368; 
Negligence,  vol.  21,  p.  455.)  —  See  the  dis- 
senting opinion  of  De  Witt,  J.,  in  Wall  v. 
Helena  St.  R.  Co.,  12  Mont.  61. 

1.  Performance. — Hare  on  Contracts  569; 
Reid  v.  Field,  83  Va.  32. 

Performed  Synonymous  with  Fulfilled.  —  See 
Fulfil,  vol.  14,  p.  560. 

Perform  and  Abide  By.  —  See  Abide,  vol.  1,  p. 
183. 

Statute  of  Frauds  —  Complete  Performance.  (See 
also  the  title  Statute  of  Frauds.) — In  Ken- 
dall v.  Garneau,  55  Neb.  403,  it  was  said:  "As 
stated  by  Lord  Ellenborough,  in  Boydell  v. 
Drummond,  11  East  142,  performed  means 
completely  performed.  It  means  done;  not 
begun,  or  half  done."  See  also  Hinckley  v. 
Southgate,  II  Vt.  429:  Squire  v.  Whipple,  I 
Vt.  69;  Bracegirdle  v.  Heald,  I  B.  &  Aid.  722. 

Promise.  —  In  Rogers  v.  Eagle  F.  Co.,  9 
Wend.  (N.  Y.)  646,  it  was  said:  "  Does  not  the 
expression  '  in  consideration  of  the  perform- 
ances hereinafter  mentioned,'  when  used  by 
the  grantor  Deitz,  import  his  having  received 
a  promise?  He  uses  the  expression  to  indir 
cate  a  moving  inducement  for  him  to  act  — 
that  is,  to  convey.  What  is  this  inducement  ? 
It  was  not  performances  in  the  lexicographical 
meaning  of  the  word;  that  is,  acts  already 
done;  for  the  '  hereinafter  '  referred  only  to 
prospective  acts.  It  could  not  be  future  per- 
formance itself,  for  this  would  involve  the 


6; 


solecism  of  supposing  the  future  to  be  already 
past;  it  must  therefore  imply  an  existing 
promise  of  a  future  performance,  and  may,  I 
think,  be  construed  as  equivalent  in  sense  to 
the  expression  '  in  consideration  of  the  prom- 
ise of  the  performances  hereinafter  men- 
tioned.' " 

Performance  and  Satisfaction  Distinguished.  — 

The  distinction  between  performance  and 
"satisfaction"  is  that  the  former  is  the  per- 
formance in  specie  of  the  agreement;  the  latter 
is  where  the  contracting  party  has  done  some- 
thing in  lieu  of  the  thing  contracted  for.  John- 
son v.  Collins,  20  Ala.  435. 

2.  Perfumery  —  Revenue  laws.  —  See  Fritzsche 
v.  Magone,  40  Fed.  Rep.  229. 

3.  Period.  —  People  v.  Leask,  67  N.  Y.  528. 
In  Sampson  v.  Peaslee,  20  How.  (U.  S.)  579, 

it  was  said:  "  The  word  period  has  its  etymo- 
logical meaning,  but  it  also  has  a  distinctive 
signification  according  to  the  subject  with 
which  it  may  be  used  in  connection.  It  may 
mean  any  portion  of  complete  lime,  from  a 
thousand  years  or  less  to  the  period  of  a  day; 
and  when  used  to  designate  an  act  to  be  done, 
or  to  be  begun,  though  its  completion  may 
take  an  uncertain  time,  as,  for  instance,  the 
act  of  exportation,  :t  must  mean  the  day  on 
which  the  exportation  commences,  or  it  would 
be  an  unmeaning  and  useless  word  in  its  con- 
nection in  the  statute." 

A  Maryland  statute  (Acts  1867,  c.  367),  au- 
thorized the  board  of  police  commissioners  of 
Baltimore  to  order  the  closing  of  all  drinking 
saloons  "  temporarily  "  whenever  in  its  judg- 
ment public  peace  required  it,  and  made  it  a 
misdemeanor  to  disobey  such  order  "  during 
such  period  as  said  board  shall  so  lorbid." 
The  board  issued  an  order  that  drinking 
saloons  "be  closed  until  further  notice."  It  was 
held  that  the  legislature  in  no  way  exceeded  its 
authority  in  conferring  such  power  upon  the 
board,  yet  such  board  was  authorized  by  the 
statute  to  close  the  drinking  saloons  only  for  a 
short  and  definite  interval,  and  consequently 
the  order  to  close  them  "  until  further  notice  " 
was  void,  and  no  indictment  could  be  founded 
thereon.    State  v.  Strauss,  49  Md.  288. 

Definite  or  Indefinite  Period.  —  A  lease  of  agri- 
cultural land  within  the  state  of  New  York 
was  to  continue  during  the  natural  life  of  the 
lessor  and  of  his  wife.  In  holding  that  the 
lease  was  valid  the  court  said:  "  This  grant 
is  not,  by  its  terms,  a  lease  '  for  a  longer  period 
than  twelve  years,'  but  for  an  indefinite  time, 
which  can  only  be  made  definite  or  fixed  by 
the  happening  of  a  contingency,  viz.,  death, 
which  may  occur  wil hin  the  limitation.  The 
instrument  cannot,  therefore,  be  said  to  create 
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PERIODICAL.  (See  also  Period,  atitc.)  —  Recurring ;  made  or  to  be 
made  after  the  lapse  of  a  specified  or  regular  interval  of  time;  as,  periodical 
allowances  of  money,  payments  of  interest  or  of  principal  and  interest.1  For 
the  use  of  the  word  as  a  noun,  see  note  2. 

PERISHABLE.  —  Perishable  is  defined  as  liable  to  perish  ;  subject  to  decay 
or  destruction.3 

PERISHABLE  GOODS  —  PERISHABLE  PROPERTY.  (See  also  the  titles 
Attachment,  vol.  3,  p.  213;  Carriers  of  Goods,  vol.  5,  pp.  165,  252,  364; 
Sheriffs'  Sales.)  —  See  note  4. 


a  term  for  a  longer  period  than  twelve  years 
within  the  meaning  of  the  provision.  The 
word  period  may  mean  an  indefinite  time,  as 
well  as  a  time  specified,  but  it  cannot  have 
that  meaning  here,  for  the  word  relates  to  a 
specified  period,  and  this  grant  is  for  an  in- 
definite time,  which  may  expire  within  the 
period  beyond  which  it  cannot  continue  in 
legal  operation  or  effect."  Parish  v.  Rogers, 
20  N.  Y.  App.  Div.  282. 

1.  Periodical  — And.  L.  Diet. 

Periodical  Payments.  —  An  English  statute 
provided  that  all  rents,  annuities,  dividends, 
and  other  periodical  payments  in  the  nature 
of  income  should,  like  interest  on  money  lent, 
be  considered  as  accruing  from  day  to  day  and 
should  be  apportionable  in  respect  of  time 
accordinglv.  In  Jones  v.  Ogle,  L.  R.  8  Ch. 
198,  42  L.  J.  Ch.  337,  Selborne,  L.  C,  said  that 
periodica)  payments  "  must  be  payments 
which  are  made  periodically,  recurring  at  fixed 
times,  not  at  variable  periods,  nor  in  the  exer- 
cise of  the  discretion  of  one  or  more  indi- 
viduals, but  from  some  antecedent  obligation ; 
and  farther,  they  must  be  in  the  nature  of  in- 
come." It  was  held  that  profils  of  a  partner- 
ship were  not  within  the  phrase. 

2.  Periodicals  —  Copyright.  (See  also  the  title 
Copyright,  vol.  7,  p.  529.) — In  Brown  u.  Cooke, 
16  L.  J.  Ch.  142,  it  was  said  that  a  periodical 
work,  within  the  English  Copyright  Act  of 
1842,  was  "  a  work  that  comes  out  from  time 
to  time  and  is  miscellaneous  in  its  articles." 

In  Cox  v.  Land,  etc..  Journal  Co.,  L.  R.  9 
Eq.  324,  it  was  held  that  a  newspaper  was  not 
a.  periodical.  But  in  Walter  v.  Howe,  17  Ch. 
D.  708,  the  court  refused  to  follow  this  case. 

Revenue  Laws.  —  In  Eichler  v.  U.  S.,  71  Fed. 
Rep.  957,  German  novels  printed  at  stated 
periods  in  the  English  language  and  sent  to 
the  United  States  in  pamphlet  form  were  held 
not  to  be  periodicals  within  a  revenue  act. 
See  also  the  title  Revenue  Laws. 

3.  Perishable.  —  Fisk  v.  Spring,  25  Hun  (N. 
Y.)  369.  See  also  Webster  v.  Peck,  31  Conn. 
498. 

4.  Perishable  Goods  —  Perishable  Property. — 
In  Jolley  v.  Hardeman,  ill  Ga.  751,  it  was 


said:  "Articles  of  a  perishable  nature  are 
those  which,  because  of  their  inherent  quali- 
ties, rapidly  decompose  or  decay,  and  in  so 
doing  undergo  material  changes  of  form  and 
quality  which  render  Ihem  unsuitable  for  use 
and  of  little  or  no  value.  Such  things  as  fruit, 
fresh  fish,  and  the  like,  may  properly  be  termed 
articles  of  a  'perishable  nature.'"  And  in 
this  case  it  was  held  that  an  ordinary  cotlon 
press  did  not  fall  within  the  term. 

In  Fisk  v.  Spring,  25  Hun  (N.  Y.)  367,  it  was 
held  that  in  order  to  authorize  the  court  to 
order  the  sale,  as  being  perishable,  of  property 
levied  upon  under  a  warrant  of  attachment,  it 
must  appear  that  the  property  is  inherently 
liable  to  deterioration  and  decay.  It  is  not 
sufficient  to  show  that  it  will  depreciate  in 
value  because  of  changes  in  the  styles  and 
fashions. 

Hay  Not  Perishable  Property.  —  Newman  v. 
Kane,  9  Nev.  234. 
Lumber  and  Shingles  Not  Perishable  Property. 

—  Mosher  v.  Bay  Circuit  Judge,  108  Mich. 
579- 

Leasehold. —  In  Birmingham  First  Nat.  Bank 
v.  Consolidated  Electric  Light  Co.,  97  Ala. 
465,  a  leasehold  was  held  not  to  be  perishable 
property  within  an  attachment  statute. 

Slaves,  —  An  Orphans'  Court  granted  an 
order  of  sale  of  all  the  perishable  property 
belonging  to  the  estate.  The  administrator 
proceeded  to  sell  all  the  personal  property, 
including  the  slaves,  and  made  due  return  to 
the  court,  which  was  received  and  ordered  to 
be  recorded.  It  was  held  that  in  the  absence 
of  a  statutory  definition  of  the  term  perishable 
property  as  applied  to  the  estates  of  decedents 
the  order  should  receive  the  same  interpreta- 
tion given  to  it  by  the  court  that  made  it  and 
the  parties  acting  under  it,  and  that  the  sale 
passed  a  legal  title  to  the  slaves.  Steele  v. 
Wyatt,  23  Ala.  768. 

And  in  Dugans  v.  Livingston,  15  Mo.  234,  it 
was  held  that  although  the  words  perishable 
property  were  not  generally  used  10  include 
slaves,  yet  in  the  will  under  construction  it 
was  apparent  that  the  testator  had  so  used 
them. 
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Definition  and  Nature. 


I.  Definition  and  Nature.  —  Perjury  at  common  law  is  the  wilful  utter- 
ance of  false  testimony  under  oath  or  affirmation,  before  a  competent  tribunal, 
upon  a  point  material  to  a  legal  inquiry.1  It  is  immaterial  whether  the  wit- 
ness appeared  and  testified  voluntarily  or  under  compulsion  of  a  subpoena.* 
Perjury  is  an  offense  against  public  justice.3 

statutory  Definitions.  —  Statutes  defining  perjury  have  been  passed  in  most  of 
the  states,  the  statutory  definitions  being  in  some  cases  substantially  as  at 
common  law,  while  in  others  the  scope  of  the  offense  has  been  enlarged  so  as 
to  embrace  false  oaths  not  amounting  to  perjury  at  common  law.4  In  several 
states  the  wilful  making  of  any  false  oath  or  affidavit  authorized  or  required 
by  law  is  declared  by  statute  to  be  perjury.5 

The  Federal  statute  provides  that  "every  person  who,  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person,  in  any  case  in  which  a  law  of 
the  United  States  authorizes  an  oath  to  be  administered,  that  he  will  testify, 
declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  declaration, 
deposition,  or  certificate  by  him  subscribed  is  true,  wilfully  and  contrary  to 
such  oath  states  or  subscribes  any  material  matter  which  he  does  not  believe 
to  be  true,  is  guilty  of  perjury,  and  shall  be  punished,"  etc.6  Under  this 
section  perjury  can  be  assigned  only  upon  an  oath  authorized  by  a  law  of  the 
United  States.7  Where  the  perjury  is  committed  in  the  course  of  a  proceed- 
ing under  an  Act  of  Congress  the  federal  courts  have  exclusive  jurisdiction  of 
the  offense.8 


1.  Perjury  Defined.  —  Cent.  Diet.  See  also 
Com.  v.  Pollard,  12  Met.  (Mass.)  225;  Com.  v. 
Smith,  11  Allen  (Mass.)  243;  People  v.  Fox, 
25  Mich.  492;  Beecher  t:  Anderson,  45  Mich. 
552;  Hamm  v.  Wickline,  26  Ohio  St.  81,  3 
Inst.  164,  4  Bl.  Com.  153;  1  Hawk.  P.  C,  c. 
69,  §  1.  And  see  Com.  v.  Edison,  (Ky.  1888) 
9  S.\V.  Rep.  161;  Com.  r.  Powell,  2  Met.  (Ky.) 
10;  Com.  v.  Maynard,  91  Ky.  131;  State  v. 
Matl'jck,  48  La.  Ann.  663;  Territory  v.  Weller, 
2  N.  Mex.  470;  Stale  v.  Wilson,  87  Tenn.  693. 

As  to  the  History  of  Perjury  as  a  crime,  see 
Stephen's  Dig.  Crim.  L.,  appendix,  note  vii.; 
Pollock  &  Maitland's  Hislory  of  English  Law, 
vol.  2,  p.  541. 

2.  Com.  v.  Knight,  12  Mass.  274,  7  Am. 
Dec.  72. 

3.  Hoch  v.  People,  3  Mich.  552;  Pegram  v. 
Stoltz,  76  N.  Car.  349. 

4.  Statutory  Definitions.  —  See  In  re  Loney, 
134  U.  S.  372;  Hood  v.  State,  44  Ala.  81;  Rowe 
v.  State,  99  Ga.  706;  Nicholson  v.  State,  97  Ga. 
672;  Coyne  v.  People,  124  111.  17,  7  Am.  St. 
Rep.  324;  State  v.  Matlock,  48  La.  Ann.  663; 
Jones  v.  Daniels,  15  Gray  (Mass.)  438;  Com. 
v,  Hughes,  5  Allen  (Mass.)  499;  People  v. 
Dishler,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Crim. 
188;  State  v.  Perry,  42  Tex.  238;  Langford  v. 
State,  9  Tex.  App.  283;  State  v.  Smith,  63  Vt. 
201. 

5.  Statutory  Definition  —  Oath  Authorized  or 
Required  by  Law  —  Florida.  — Collins  v.  Stale, 
33  Fla.  446;  Miller  v.  State,  15  Fla.  577. 

Massachusetts.  —  Avery  z>.  Ward,  150  Mass. 
160. 

Michigan.  —  People  v.  Titmus,  102  Mich. 
318.  People  v.  McCaffrey,  75  Mich.  115. 

New  Jersey.  —  State  v.  Dayton,  23  N.  J.  L. 
49,  53  Am.  Dec.  270. 

New  Mexico.  —  Territory  v.  Weller,  2  N. 
Mex.  470. 

South  Carolina.  —  State  v.  Byrd,  28  S.  Car. 
18,  13  Am.  St.  Rep.  660. 

Tennessee.  —  State  v.  Wilson,  87  Tenn.  693. 
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Texas.  —  O'Bryan  v.  State,  27  Tex.  App.  339. 
Vermont.  — State  v.  Estabrooks,  70  Vt.  412; 
State  v.  Smith,  63  Vt.  201. 

6.  Perjury  under  Federal  Statutes.  —  U.  S.  Rev. 
Stat.,  §  5392.  See  also  860,  1023,  1342  (art. 
60),  1624  (art.  14),  1750,  2924,  3158,  5396.  See 
generally  U.  S.  v.  Bailev,  9  Pet.  (U.  S.)  238; 
U.  S.  v.  Wood.  14  Pet.  (U.  S.)  430;  U.  S.  :<. 
Nickerson,  17  How.  (U.  S.)  204;  U.  S.  v.  Clark, 

1  Gall.  (U.  S.)  497;  U.  S.  v.  Stanley,  6  McLean 
(U.  S.)  409;  U.  S.  v.  Winchester,  2  McLean 
(U.  S.)  135;  U.  S.  v.  Nichols,  4  McLean  (U.  S.) 
23;  U.  S.  v.  Ambrose,  108  U.  S.  336;  U.  S.  v. 
Kendrick,  2  Mason  (U.  S.)  69;  U.  S.  v.  Bartow, 
10  Fed.  Rep.  873;  U.  S.  v.  Boggs,  31  Fed  Rep. 
337;  U.  S.  v.  Howard,  37  Fed.  Rep.  666;  Bab- 
cock  v.  U.  S.,  34  Fed.  Rep.  873;  U.  S.  v.  Neale, 
14  Fed.  Rep.  767;  U.  S.  v.  Volz,  14  Blatchf. 
(U.  S.)  15;  U.  S.  v.  Smith,  1  Sawy.  (U.  S.)  277; 
U.  S.  v.  Brown,  6  Utah  115. 

False  Testimony  Before  Land  Office  Is  Perjury. 
—  Caha  v.  U.  S.,  152  U.  S.  211;  Babcock  v.  U. 
S.,  34  Fed.  Rep.  873;  U.  S.  v.  Hearing,  26  Fed. 
Rep.  744;  U.  S.  v.  Wood,  70  Fed.  Rep.  485; 
Fisher  v.  U.  S.,  1  Okla.  252;  Peters  v.  U.  S., 

2  Okla.  116;  Finch  v.  U.  S.,  1  Okla.  396. 
False  Affidavits  in  Support  of  Claims  Against 

the  United  States  constiiute  perjury.  2  Op. 
Atty.-Gen.  700;  U.  S.  v.  Boggs,  31  Fed.  Rep. 
337;  U.  S.  v.  Hampton,  (C.  C.  A.)  101  Fed. 
Rep.  714;  U.  S.  v.  Bailey,  9  Pet.  (U.  S.)  238; 
U.  S.  v.  Ambrose,  108  U.  S.  336. 

The  Repeal  of  a  Bankrupt  Law  bars  a  prose- 
cution for  perjury  by  a  bankrupt  before  the 
commissioners.  U.  S.  v.  Passmore,  4  Dall. 
(Pa.)  372;  Anonymous,  1  Wash.  (U.  S.)  84. 

7.  U.  S.  v.  Manion,  44  Fed.  Rep.  800.  In 
this  case  it  was  held  that  rules  and  regulations 
of  the  commissioner  of  the  general  land  office 
are  not  laws  in  this  connection.  See  Caha  v. 
U.  S.,  152  U.  S.  211. 

8.  Jurisdiction  of  Federal  Courts  Exclusive.  — 
In  re  Loney.  134  U.  S.  372;  Ex  p.  Bridges, 
2  Woods  (U.  S.)  428;  U.  S.  v.  Cornell,  2  Mason 
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Essential  Elements. 


PERJURY. 


The  Oath. 


False  Swearing.  —  In  some  states  false  swearing  is  made  by  statute  a  distinct 
offense.1 

Misdemeanor  or  Felony.  —  Perjury  is  a  misdemeanor  at  common  law,a  but  in 
some  states  it  is  made  a  felony  by  statute.3 

The  Offense  Is  Complete  as  soon  as  the  false  oath  is  taken,4  and  a  person 
may  be  indicted  for  perjury  committed  in  a  judicial  proceeding  before  the 
cause  in  which  the  perjury  was  committed  has  been  finally  determined,  but 
it  has  been  held  that  the  trial  of  the  indictment  should  be  postponed  until  the 
determination  of  such  suit  or  proceeding.5  This  matter,  however,  rests 
within  the  discretion  of  the  court.6 

II.  Essential  Elements  —  1.  The  Oath  —  a.  In  General.  —  To  be  guilty 
of  perjury  the  defendant  must,  of  course,  have  been  sworn.7  The  oath  must, 
of  course,  be  a  valid  and  binding  oath.s  Where  it  appears  that  the  defendant 
was  sworn,  it  will  be  presumed,  in  the  absence  of  contrary  proof,  that  a  valid 
and  binding  oath  was  administered  to  him.9 

The  Form  of  the  Oath  is  immaterial  provided  it  complies  substantially  with  the 
customary  or  statutory  form.10  But  it  must  be  in  substantial  compliance  with 
the  prescribed  form.11 

A  Promissory  Oath,  as,  for  example,  an  insolvent's  oath  to  deliver  up  his  prop- 
erty, cannot  be  the  subject  of  an  indictment  for  perjury.18 

Official  Oath.  —  Unless  expressly  so  provided,  perjury  cannot  be  assigned  on 
an  official  oath.13 


(U.  S.)  60;  State  v.  Kirkpatrick,  32  Ark.  117; 
People  v.  Kelly,  38  Cal.  145,  99  Am.  Dec.  360; 
Ross  v.  State,  55  Ga.  192,  21  Am.  Rep.  278; 
State  v.  Adams,  4  Blackf.  (Ind.)  146;  State  v. 
Pike,  15  N.  H.  83;  State  v.  Shelley,  11  Lea 
(Tenn.)  594. 

But  Where  the  Offense  Is  Primarily  Against  the 
State,  as  in  the  case  of  perjury  in  naturaliza- 
tion proceedings,  the  state  courts  have  juris- 
diction. State  v.  Whittemore,  50  N.  H.  245,  9 
Am.  Rep.  196;  Rump  v.  Com.,  30  Pa.  St.  475. 
Contra^  People  v.  Sweetman,  (Supm.  Ct.  Gen. 
T.)  3  Park.  Crim.  (N.  Y.)  358. 

So  also  in  the  case  of  perjury  committed  in 
a  trial  before  a  state  court  held  in  a  federal 
building.  Exum  v.  State,  90  Tenn.  501,  25 
Am.  St.  Rep.  700. 

1.  False  Swearing.  —  State  v.  Runyan,  130 
Ind.  208;  Com.  v.  Maynard,  91  Ky.  131;  Ker- 
foot  v.  Com.,  89  Ky.  174;  State  v.  Miller,  44 
Mo.  App.  159;  Slate  v.  Carpenter,  164  Mo.  588; 
Steber  v.  Stale,  23  Tex.  App.  176;  Langford 
v.  State,  9  Tex.  App.  283. 

Where  a  statute  makes  false  swearing  in  a 
particular  case  punishable  as  a  specific  offense, 
a  person  committing  such  offense  must  be 
prosecuted  under  the  specific  statute,  and  not 
under  the  general  siatute  defining  perjury. 
State  v.  Runyan,  130  Ind.  208. 

2.  Misdemeanor  at  Common  Law.  —  Ex  p.  Mc- 
Carthy,  29  Cal.  395;  State  v.  Matlock,  48  La. 
Ann.  663. 

8.  Felony  by  Statute.  —  A         v.  B  ,  R.  M. 

Charlt.  (Ga.)  228;  State  v.  Lazarus,  37  La. 
Ann.  401;  Com.  v.  Smith,  11  Alien  (Mass.)  243. 

4.  When  Complete.  —  Rex  v.  Hailey,  1  C.  & 
P.  258,  11  E.  C.  L.  383;  Com.  v.  Carel,  105 
Mass.  582;  Com.  v.  Moore,  9  Pa.  Co.  Ct.  501. 

5.  When  Indictable  or  Triable.  —  Com.  v. 
Moore,  9  Pa.  Co.  Ct.  501,  disapproving  Com.  v. 
Dickinson,  3  Pa.  L.  J.  Rep.  265,  5  Pa.  L.  J. 
164. 

6.  Greene  v.  People,  182  111.  278;  People  v. 
Hayes,  140  N.  Y.  484,  37  Am.  St.  Rep.  572, 


distinguishing  Rex  v.  Ashburn,  8  C.  &  P.  50, 
34  E.  C.  L.  288,  and  Com.  v.  Dickinson,  3  Pa. 
L.  Rep.  265,  5  Pa.  L.  J.  164. 

7.  Defendant  Must  Have  Been  Sworn.  —  U.  S. 
v.  Coons,  1  Bond  (U.  S.)  1;  U.S.  v.  Baer,  18 
Blatchf.  (U.  S.)493;  People  v.  Cohen,  118  Cal. 
74;  Hitesman  v.  State,  48  Ind.  473;  Sloan  v. 
State,  71  Miss.  459;  Case  v.  People,  (Supm. 
Ct.)  6  Abb.  N.  Cas.  (N.  Y.)  151,  76  N.  Y.  242; 
State  v.  Glisson,  93  N.  Car.  506;  Curtley  v. 
State,  (Tex.  Crim.  1900)  59  S.  W.  Rep.  44. 

The  Mere  Delivery  of  a  Signed  Affidavit  to  an 
Officer  to  be  certified  by  him  as  sworn  to  is  not 
taking  an  oath.  O'Reilly  v.  People,  86  N.  Y. 
154,  40  Am.  Rep.  525. 

8.  For  a  full  discussion  of  what  constitutes 
an  oath,  see  the  title  Oaths  and  Affirma- 
tions, vol.  21,  p.  743. 

9.  Oath  Presumptively  Valid.  —  Greene  v. 
People,  182  111.  278;  Com.  v.  Kimball,  108 
Mass.  473;  State  v.  Mace,  86  N.  Car.  668. 

10.  No  Particular  Form  of  Oath  Required.  —  U. 
S.  v.  Baer,  18  Blatchf.  (U.  S.)  493;  People  v. 
Rodley,  131  Cal.  241;  Johnson  v.  State,  76  Ga. 
790;  State  v.  Gates,  17  N.  H.  373;  State  v. 
Dayton,  23  N.  J.  L.  49,  53  Am.  Dec.  270;  Tut- 
tle  v.  People,  36  N.  Y.  431;  Patrick  v.  Smoke, 
3  Strobh.  L.  (S.  Car.)  147;  Sharp  v.  Wilhite,  2 
Humph.  (Tenn.)  434. 

A  wiiness  who  falsely  takes  the  oath  ad- 
ministered without  objecting  to  its  form  is 
guilty  of  perjury.  State  v.  Whisenhurst,  3 
Hawks  (9  N.  Car.)  458. 

11.  See  Ashburn  v.  Stale,  15  Ga.  246. 
Section  121  of  the  California  Penal  Code, 

providing  that  "  it  is  no  defense  to  a  prose- 
cution for  perjury  that  the  oath  was  adminis- 
tered or  taken  in  an  irregular  manner,'"  does 
not  excuse  the  necessity  of  an  oath  in  sub- 
stantial form  administered  by  a  person  of  com- 
petent authority.    People  v.  Cohen,  118  Cal.  74. 

12.  U.  S.  v.  Glover,  4  Cranch  (C.  C.)  190 

13.  Slate  v.  Dayton,  23  N.  J.  L.  49,  53  Arr. 
Dec.  270. 
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Essential  Elements. 


PERJURY. 


The  Oath. 


b.  Before  What  Tribunal  or  Officer  —  competent  Tribunal.  —  To  consti- 
tute perjury  the  oath  must  have  been  taken  before  a  competent  tribunal,  per- 
son, or  officer,  lawfully  constituted,  elected,  or  appointed.1 

Jurisdiction  Essential  —  Authority  to  Administer  Oath.  —  And  such  tribunal  or  officer 
must  have  had  jurisdiction  of  the  proceeding  or  matter,3  and  have  been  duly 
authorized  to  administer  the  oath.  Perjury  cannot  be  assigned  upon  an  oath 
administered  without  authority.3 

Officer  Not  Qualified  —  Proper  Jurisdiction.  —  Perjury  cannot  be  assigned  upon  an 
oath  administered  by  an  officer  who  has  not  qualified  as  such,4  or  who  is  act- 
ing outside  of  his  territorial  jurisdiction,8  or  who  is  incompetent  to  hold  the 
office.6 

De  Facto  Officer.  —  It  has  been  held  that  perjury  may  be  predicated  upon  an 
oath  administered  by  a  de  facto  officer  whose  judgment  is  binding  upon  the 
parties  to  the  proceeding.7 


1.  Competent  Tribunal  or  Officer.  —  Com.  v. 
Hillenbrand,  96  Ky.  407;  People  v.  Albertson, 
(County  Ct.)  8  How.  Pr.  (N.  Y.)  363;  Rich  v. 
U.  S.,  1  Okla.  354. 

On  the  trial  of  an  indictment  for  perjury 
committed  on  a  jury  trial  it  must  be  shown 
that  the  jury  was  sworn.  Curiley  v.  State, 
(Tex.  Crim.  1900)  59  S.  W.  Rep.  44. 

2.  Court  Must  Have  Jurisdiction  —  Alabama. 
—  Collins  v.  State,  78  Ala.  433. 

District  of  Columbia.  —  U.  S.  v.  Jackson,  20 

D.  C.  424. 

Georgia.  —  Johnson  v.  State,  58  Ga.  397; 
Renew  v.  State,  79  Ga.  162. 

Illinois.  —  Pankey  v.  People,  2  111.  80;  May- 
nard  v.  People,  135  111.  416. 

Indiana.  — Weston  v.  Lumley,  33  Ind.  486. 

Louisiana.  —  State  v.  Wymberly,  40  La. 
Ann.  460. 

Maine.  — State  v.  Furlong,  26  Me.  69;  State 
v.  Hall,  49  Me.  412. 

Massachusetts. — Com.  v.  White,  8  Pick. 
(Mass.)  453. 

Missouri.  — State  v.  Lavalley,  9  Mo.  834. 

New  York.  —  Elkin  v.  People,  28  N.  Y.  177. 
See  People  v.  Collins,  57  N.  Y.  App.  Div.  257. 

North  Carolina.  —  State  v.  Alexander,  4 
Hawks  (11  N.  Car.)  182. 

Ohio.  —  Montgomery  v.  State,  10  Ohio  220; 
Hamm  v.  Wickiine,  26  Ohio  St.  81. 

Oklahoma.  —  Morford  v.  Territory,  10  Okla. 
741. 

South  Carolina.  —  State  v.  Jenkins,  26  S.  Car. 
121. 

Texas.  —  Butler  v.  State,  (Tex.  Crim.  1896) 
38  S.  W.  Rep.  46;  Anderson  v.  State,  24  Tex, 
App.  705. 

3.  Oath  Must  Have  Been  Administered  by  Au- 
thorized Officer.  —  England.  —  Rex  v.  Verelst,  3 
Campb.  432;  Rex  v.  Hanks,  3  C.  &  P.  419,  14 

E.  C.  L.  376. 
United  States.  —  U.  S.  v.  Coons,  T  Bond  (U. 

S.)  1;  U.  S.  v.  Curtis,  107  U.  S.  671;  U.  S.  v. 
Winchester,  2  McLean  (U.  S.)  135;  U.  S.  v. 
Howard,  37  Fed.  Rep.  666;  U.  S.  v.  Manion, 
44  Fed.  Rep.  800;  U.  S.  v.  Bedgood,  49  Fed. 
Rep.  54:  U.  S  v.  Law,  50  Fed.  Rep.  915;  U. 
S.  v.  Garcelon,  82  Fed.  Rep.  611. 

Alabama.  —  Walker  v.  State,  107  Ala.  5,  citing 
18  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.),  p. 
304. 

California.  —  People  v.  Cohen,  118  Cal.  74. 

Illinois.  —  Morrell  v.  People,  32  111.  499; 
Van  Dusen  v.  People,  78  111.  645;  Maynard  v. 
People,  135  111.  416. 


Indiana.  —  Muir  v.  State,  8  Blackf.  (Ind.) 
154;  McGragor  v.  State,  1  Ind.  232;  Masterson 
v.  State,  144  Ind.  240. 

Kentucky.  —  Biggerstaff  v.  Com.,  11  Bush 
(Ky.)  169;  Kerfoot  v.  Com.,  89  Ky.  174. 

Louisiana.  —  State  v.  Dreifus,  38  La.  Ann. 
877;  State  v.  Theriot,  50  La.  Ann.  1187. 

Missouri.  —  State  v.  Cannon,  79  Mo.  343; 
Slate  v.  Carpenter,  164  Mo.  588. 

New  Jersey.  —  State  v.  Dayton,  23  N.  J.  L. 
49.  53  Am.  Dec.  270. 

New  York.  —  People  v.  Albertson,  (County 
Ct.)8  How.  Pr.  (N.  Y.)  363;  Lamberts.  People, 
76  N.  Y.  220,  32  Am.  Rep.  293,  6  Abb.  N.  Cas. 
(N.  Y.)  181. 

North  Carolina.  —  State  v.  Wyatt,  2  Hay w. 
(3  N.  Car.)  56. 

Ohio.  —  State  v.  Jackson,  36  Ohio  St.  281; 
Staight  v.  State,  39  Ohio  St.  496. 

South  Carolina.  —  State  v.  Hay  ward,  1  Nott 
&  M.  (S.  Car.)  546;  State  v.  M'Croskey,  3  Mc- 
Cord  L.  (S.  Car.)  308. 

Tennessee.  —  State  v.  Wilson,  87  Tenn.  693. 
Where  an  officer  is  authorized  to  administer 
an  oath  in  the  performance  of  his  duties  during 
a  prescribed  period  only,  perjury  cannot  be 
assigned  on  an  oath  administered  by  him  at 
some  other  time.    State  v.  Cannon,  79  Mo.  343. 

4.  Officer  Not  Qualified. — State  v.  Phippen, 
62  Iowa  54;  Biggerstaff  v.  Com.,  11  Bush  (Ky.) 
169;  State  v.  Hayward,  1  Nott  &  M.  (S.  Car.) 
546. 

5.  Officer  Acting  Outside  of  Territorial  Jurisdic- 
tion.—  Van  Dusen  v.  People,  78  111.  645; 
State  v.  Tate,  77  Miss.  469;  Jackson  v.  Hum- 
phrey, 1  Johns.  (N.  Y.)  498.  See  the  title 
Oaths  and  Affirmations,  vol.  21,  p.  749. 

But  perjury  may  be  assigned  upon  an  oath 
administered  by  an  officer  outside  his  territorial 
jurisdiction  where  his  power  to  administer 
oaths  is  not  territorially  limited.  Com.  v. 
Frank,  7  Pa.  Dist.  143. 

So  also  where  by  stipulation  of  the  parties 
the  testimony  was  taken  before  the  judge 
when  out  of  the  county  in  which  the  action 
was  pending.    In  re  Smith.  110  Mich.  435. 

6.  Officer  Incompetent. —  Lambert  v.  People, 
(Ct.  App.)  6  Abb.  N.  Cas.  (N.  Y.)  181. 

7.  De  Facto  Officer.  —  State  v.  Williams,  61 
Kan.  739:  Morford  v.  Territory,  10  Okla.  741; 
Izer  v.  State,  77  Md.  no;  Woodson  v.  State. 
24  Tex.  App.  153.  But  see  the  title  De  Facto 
Officers,  vol.  8,  p.  821. 

The  validity  of  the  officer's  election  or  ap- 
pointment cannot  be  called  in  question  on  the 
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Oath  Administered  in  Open  Court.  —  An  oath  administered  by  the  clerk  or  other 
officer  of  a  court,  in  open  court  and  under  the  direction  of  the  court,  is  an  oath 
administered  by  the  court.1 

Proof  of  Authority.  —  Proof  that  the  officer  acted  as  such  in  administering  the 
oath  is  prima  facie  evidence  of  his  authority  without  putting  in  evidence  his 
commission  or  other  facts.3    But  such  proof  is  prima  facie  evidence  only.3 

Question  of  Law.  — •  The  jurisdiction  of  the  court  and  the  authority  of  the 
officer  to  administer  the  oath  are  questions  of  law,  and  the  court  trying  the 
perjury  indictment  may  instruct  the  jury  as  to  these  facts.4 

Rule  as  to  Particular  Cases.  --  Whether  a  false  oath  before  any  particular  tri- 
bunal, court,  or  officer  constitutes  perjury  or  false  swearing  will,  of  course, 
depend  upon  the  existence  of  jurisdiction  and  authority  to  administer  the 
oath.5 

c.  In  What  Proceedings  or  Matters  —  (i)  In  General.  —  At  common 
law  perjury  could  be  assigned  only  upon  an  oath  administered  in  a  judicial 
proceeding  or  proceeding  of  like  nature.0  In  general  perjury  may  be  assigned 
at  common  law  on  any  false  oath  taken  before  a  person  duly  authorized  to 
administer  it  in  a  course  of  justice.'  Thus,  perjury  may  be  assigned  upon  a 
false  oath  taken  in  an  examination  before  a  grand  jury;8  or  upon  an  exami- 
nation as  to  his  property  of  a  person  offering  himself  as  bail ;  9  or  upon  an 
examination  of  a  person  on  the  voir  dire  as  to  his  competency  as  a  juror.10 

Under  Statutes  Denning  Perjury  or  False  Swearing  the   scope  of  the  offense  has  in 


perjury  trial.  People  v.  De  Carlo,  124  Cal. 
462;  Greene  v.  People.  182  III.  278. 

1.  Oath  Administered  in  Open  Court.  —  U.  S. 
v.  Nihols,  4  McLean  (U.  S.)  23:  U.  S.  v.  Bab- 
cock,  4  McLean  (U.  S.)  113;  Masterson  v.  State, 
144  Ind  240;  Keator  v.  People,  32  Mich.  484; 
Slate  v.  Knight,  84  N.  Car.  789;  Cutler  v.  Ter- 
ritory, 8  Okla.  101.  See  the  title  Oaths  and 
Affirmations,  vol.  21,  p.  749. 

2.  Rex  v.  Vetelst,  3  Campb.  432;  Morrell  v. 
People,  32  111.  499:  Masterson  v.  State,  144 
Ind.  240;  State  u.  Geer,  48  Kan.  752;  Keator 
v.  People,  32  Mich.  484;  State  v.  Hascall,  6  N. 
H.  352;  State  v.  Gregory,  2  Murph.  (6  N.  Car  ) 
69. 

3.  Lambert  v.  People,  76  N.  Y.  220,  32  Am. 
Rep.  293;  Staight  v.  State,  39  Ohio  St.  496. 

4.  State  v.  Clough,  111  Iowa  714. 

5.  For  instances  of  particular  tribunals  false 
swearing  before  which  was  held  to  be  perjury, 
see  the  following: 

Arbitrators,  when  the  witness  is  legally 
sworn.  State  v.  Stephenson,  4  McCord  L.  (S. 
Car.)  165.  See  Bullock  v.  Koon,  4  Wend.  (N. 
Y.)  531.  But  not  where  the  oath  is  adminis- 
tered without  authority.  State  v.  M'Croskey, 
3  McCord  L.  (S.  Car.)  30S.  See  also  Mahan  v. 
Berry,  5  Mo.  21;  Bonner  v.  McPhail,  31  Barb. 
(N.  Y.)  106. 

City  Fire  Marshal.  —  Harris  v.  People,  4  Hun 
(N.  Y.)  1,  64  N.  Y.  148. 

Commissioners  in  Bankruptcy. —  Reg.  v.  E  wing- 
ton,  C.  &  M.  319,  41  E.  C.  L.  178  Anonymous, 
1  Wash.  (U.  S.)  84. 

Committee  of  the  Legislature  investigating  a 
charge  of  bribery  against  a  member  of  the 
legislature.    Ex  p.  McCarthy,  29  Cal.  395. 

County  Board  of  Equalization.  — ■  State  v.  Wood, 
no  Ind.  82. 

Court-martial.  —  It  seems  that  taking  a  false 
oath  before  a  court-martial  is  perjury  at  com- 
mon law.  Reg.  v.  Heane,  9  Cox  C.  C.  433,  4 
B.  &  S.  947,  116  E.  C.  L.  947.    See  State  v. 


Gregory,  2  Murph.  (6  N.  Car.)  69.  See  also 
U.  S.  Rev.  Stat.,  §  :342,  art.  60,  and  £  1624, 
art.  14. 

Ecclesiastical  Council,  in  a  course  of  discipline. 

Chapman  v.  Gillet,  2  Conn.  40. 

Mayor's  Court.  —  State  v.  Peters,  107  N.  Car. 

876. 

Registrar  of  Elections.  —  Territory  v.  Ander- 
son, 2  Idaho  537. 

School  Commissioner.  —  Lavender  v.  State,  85 

Ga.  539. 

6.  Common-law  Rule  —  Oath  in  Judicial  Pro- 
ceedings. —  Hawk.  P.  C,  c.  69,  £  3;  4  Bl.  Com. 
153;  Anonymous,  1  Wash.  (U.  S.)  84;  State  v. 
Dayton,  23  N.  J.  L.  49.  53  Am.  Dec.  270;  State 
v.  M'Croskey,  3  McCord  L.  (S.  Car.)  308. 

7.  State  v.  Stephenson,  4  McCord  L.  (S. 
Car.)  165. 

8.  Testimony  Before  Grand  Jury.  —  Reg.  v. 

Hughes.  1  C.  &  K.  519,  47  E.  C.  L.  519;  Bar- 
nett  v.  State,  89  Ala.  165;  Craft  v.  State,  (Fla. 
1900)29  So.  Rep.  41S;  Mackin  v.  People,  115 
111.  312,  56  Am.  Rep.  167;  Slate  v.  Turley,  153 
Ind.  345;  Izer  v.  State,  77  Md.  no;  Pipes  v. 
Slate.  26  Tex.  App.  318;  Wilks  v.  State,  (Tex. 
Crim.  1902)  66  S.  W.  Rep.  787;  People  v. 
Green  well,  5  Utah  112. 

But  not  if  the  answer  is  to  an  immaterial 
question  put  in  the  course  of  a  general  inquis- 
itorial investigation  by  the  grand  jury  directed 
to  no  particular  end.  Banks  v.  State,  78  Ala. 
14. 

9.  Examination  for  Acceptance  as  Bail.  —  U. 

S.  v.  Volz,  14  Blatchf.  (U.S.)  15;  Pollard  v. 
People,  69  III.  14S;  Com.  v.  Hatfield,  107  Mass. 
227;  Com.  v.  Butland,  119  Mass.  317;  Stratton 
v.  People,  20  Hun(>T.  Y.)  2S8;  Com.  v.  Miller, 
6  Pa.  Super.  Ct.  35. 

10.  Examination  of  Juror  upon  Voir  Dire.  — 
State  -'.  Howard,  63  Ind.  502;  Finch  v.  U.  S., 
1  Okla.  396;  Hilliard  v.  State,  14  Lea  (Tenn.) 
64S;  State  v.  Wall,  9  Yerg.  (Tenn.)  347;  Com. 
v.  Stockley,  10  Leigh  (Va.)  712. 
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most  states  been  greatly  enlarged.  Whether  a  particular  false  oath  constitutes 
an  offense  will,  of  course,  be  determined  by  the  language  of  the  particular 
statute.  Ordinarily  perjury  or  false  swearing  may  be  assigned  upon  any  false 
oath  or  affidavit  authorized  or  required  by  law.1 

(2)  Void  or  Irregular  Proceedings.  —  Perjury  cannot  be  assigned  upon  an 
oath  administered  in  a  proceeding  wholly  void.2  But  mere  irregularities  or 
informalities  not  ousting  the  jurisdiction  of  the  court  constitute  no  defense 
to  a  charge  of  perjury  alleged  to  have  been  committed  on  a  trial.3 

d.  Oath  Must  Have  Been  Authorized  or  Required  by  Law.  — 
The  oath  or  affidavit  must  be  one  authorized  or  required  by  law.  Perjury 
cannot  be  assigned  on  a  voluntary  or  extra-judicial  oath.4 

e.  Oath  Must  Have  Been  False.  —  To  constitute  perjury  the  oath 
taken  by  the  defendant  must  have  been  false.8  It  has  been  held,  however, 
that  the  oath  may  be  false  and  perjury  assigned  thereon  although  the  matter 
sworn  to  be  in  fact  true,  where  the  defendant  believed  it  to  be  false.6 

/.  Proof  of  Oath.  —  The  fact  that  the  defendant  was  sworn  must  be  dis- 
tinctly proved.  Proof  of  a  custom  to  swear  witnesses  is  not  sufficient,  the 
presumption  that  the  oath  was  duly  administered  being  met  by  the  presump- 
tion of  innocence.7 

1.  Under  the  Georgia  Code,  §  4460,  defining 
perjury,  the  false  oath  must  have  been  taken 
in  the  course  of  a  pending  judicial  proceeding. 
Rowe  v.  State,  gg  Ga.  706. 

Consult  the  statutes,  and  see  generally  supra, 
this  subdivision,  Before  What  Tribunal  or  Offi- 
cer; and  infra,  this  section,  Subjects  of  Perjury. 

2.  Void  Proceeding.  —  Collins  v.  State,  78 
Ala.  433;  Buell  r.  State,  45  Ark.  336;  People 
v.  Tittnus,  102  Mich.  318. 

3.  Mere  Irregularities  No  Defense.  —  Maynard 
v.  People,  135  III.416;  State  v.  Hall,  7  Blackf. 
(Ind.)25;  State  v.  Lewis,  10  Kan.  157;  State 
v.  Lavalley,  g  Mo.  834;  State  v.  Peters,  107  N. 
Car.  876;  Morford  v.  Territory,  10  Okla.  741; 
Smith  v.  Slate,  31  Tex.  Crim.  315;  Murphy  v. 
State,  33  Tex.  Crim.  314;  Anderson  v.  State, 
24  Tex.  App.  705;  Cord  way  v.  State,  25  Tex. 
App.  405- 

Perjury  may  be  committed  on  the  trial  of 
an  indictment  afterwards  held  vo  d.  State  v. 
Rowll,  72  Vt.  28,  82  Am.  St.  Rep.  918.  See 
also  State  v.  Brown,  68  N.  H.  200.  And  see 
Re?,  v.  Meek,  9  C.  &  P.  513,  38  E.  C.  L.  201. 

4.  Oath  Must  Be  Authorized  or  Required  by  Law. 
—  United  States.  —  U.  S.  v.  Grottkau,  30  Fed. 
Rep.  672;  U.  S.  v.  Babcock,  4  McLean  (U.  S.) 
113;  U.  S.  v.  Nickerson,  1  Sprague  (U.  S.) 
232;  U.  S.  v.  Howard,  37  Fed.  Rep.  666. 

Colorado.  —  Klug  v.  McPhee  (Colo.  App. 
1901)  63  Pac.  Rep.  709. 

Florida.  —  Collins  v.  State,  33  Fla.  446. 

Indiana.  —  Smith  v.  State,  125  Ind.  440. 

Kentucky.  —  Kerfoot  v.  Com.,  89  Ky.  174. 

Maryland.  —  Warner  v.  Fowler,  8  Md.  25. 

Michigan.  —  People  v.  Titmus,  102  Mich. 
318;  Beecher  v.  Anderson,  45  Mich.  543;  Peo- 
ple 1.  Fox,  25  Mich.  492;  People  v.  Gaige,  26 
Mich.  30. 

Minnesota.  —  State  v.  McCarthy,  41  Minn.  59, 

Missouri.  —  State  v.  Miller,  44  Mo.  App.  159. 

New  York.  —  People  v.  Travis,  Sheld.  (N. 
Y.)  545,  (Buffalo  Super.  Ct.  Crim.  T.)  4  Park. 
Crim  (N.  Y.)  213. 

North  Carolina.  —  Pegram  v.  Stoltz,  76  N. 
Car.  349. 

Ohio.  —  Waggoner   v.    Richmond,  Wright 
(Ohio)  173. 


Pennsylvania.  —  Linn  v.  Com.,  96  Pa.  St. 
285;  Com.  v.  Lawrence,  4  Del.  Co.  Rep.  (Pa.; 
27;  Com.  v.  Polluck,  6  Pa.  Dist.  559;  Shaffer 
v.  Kintzer,  1  Binn.  (Pa.)  537,  2  Am.  Dec. 
488. 

South  Carolina.  —  Pegram  v.  Styron,  1  Bailey 
L.  (S.  Car.)  595;  Slate  v.  Helle,  2  Hill  L.  (S. 
Car.)  290. 

Tennessee.  —  Lamden  v.  State,  5  Humph. 
(Tenn.)  83. 

Wisconsin.  —  State  v.  Lloyd,  77  Wis.  630. 
False  swearing  in  a  voluntary  affidavit  be- 
fore a  justice  before  whom  no  cause  is  depend- 
ing is  not  perjury.    Shaffer  v.  Kintzer,  1  Binn. 
(Pa.)  537,  2  Am.  Dec.  488. 

To  constitute  the  offense  of  false  swearing 
under  Kentucky  Stat.,  §  1174,  it  is  not  neces- 
sary that  the  subject  on  which  the  witness 
swears  should  be  one  on  which  he  can  legally 
be  sworn,  but  it  is  sufficient  if  it  be  one  on 
which  he  is  required  by  the  court  to  be  sworn. 
Com-  v.  Turner,  98  Ky.  526.  But  see  Kerfoot 
v.  Com.,  89  Ky.  174. 

5.  Oath  Must  Be  False.  —  Ex  p.  Meyer,  (Cal. 
1895)  40  Pac.  Rep.  953;  Thomas  v.  State,  71 
Ga.  252;  Com.  v.  Dunham,  Thach.  Crim.  Cas. 
(Mass.)  519;  People  v.  Dishler,  (Supm.  Cl. 
Gen.  T.)  4  N.  Y.  Crim.  188;  State  v.  Lawson, 
98  N  Car.  759;  State  v.  Houston,  103  N.  Car. 
383;  Com.  v.  Clark,  157  Pa.  St.  257;  Butler  v. 
State,  36  Tex.  Crim.  444;  State  v.  J.  B.,  1  Ty- 
ler (Vt.)  269;  State  v.  Trask.  42  Vt.  152;  Som- 
mers  v.  Hamburger,  91  Wis  107.  See  also 
Smith  v.  Myers,  41  Md.  425;  State  v.  Avera, 
Term  (4  N.  Car.)  237;  State  v.  Smith,  119  N. 
Car.  856. 

6.  State  v.  Cruikshank,  6  Blarkf.  (Ind.)  62. 
But  see  Urquhart  v.  State,  103  Ala.  90. 

7.  Proof  of  Oath.  —  Sloan  v.  State,  71  Miss.  459. 
See  also  Hitesman  v.  State,  48  Ind.  473.  And 
see  the  title  Presumptions,/^/. 

Proof  of  Oath  Held  Sufficient.  —  Com.  v.  Kim- 
ball, 108  Mass.  473;  State  v.  Madigan,  57  Min. 
425.  See  also  Cronk  v.  People,  131  111.  56; 
State  v.  Glissom,  93  N.  Car.  506. 

Proof  Held  Insufficient.  —  Case  v.  People,  76 
N.  Y.  242. 

The  fact  that  the  defendant  testified  is  not 
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The  Testimony  of  the  Officer  is  admissible  to  show  his  authority  and  that  he 

administered  the  oath.1 

2.  Materiality  of  False  Statement  —  a.  Statement  Must  Have  Been 
Material.  — To  constitute  perjury,  the  statement  alleged  to  be  false  must 
relate  to  a  matter  material  to  the  issue.2 

Under  statutes  making  false  swearing  punishable  as  perjury,  or  as  a  specific 
offense,  without  reference  to  the  materiality  of  the  matter  sworn  to,  it  is  not 
necessary  that  such  matter  should  be  material.3 

b.  What  Constitutes  Materiality  —  (i)  In  General. — The  question 
whether  or  not  a  particular  statement  is  material  will  obviously  depend  upon 
the  nature  of  the  proceeding  and  the  matters  at  issue,  and  can  be  determined 
in  each  case  for  that  case  only.4 


sufficient  to  show  that  he  was  sworn.  Curtley 
v.  State,  (Tex.  Crim.  1900)  59  S.  W.  Rep.  44. 

1.  Testimony  of  Officer.  —  State  v.  Hascall,  6 
N.  H.  352;  Woodson  v.  State,  24  Tex.  App. 
153- 

Clerk's  Certificate.  —  In  a  prosecution  for  per- 
jury in  swearing  falsely  to  an  affidavit,  the 
certificate  of  the  clerk  of  the  court  altached 
thereto,  on  proof  of  his  signature,  is  sufficient 
prima  facie  evidence  of  the  jural,  and  that  he 
performed  his  duty  as  clerk.  State  v.  Clough, 
in  Iowa  714. 

2.  Testimony  Must  Be  Material  —  England.  — 
Rex  v.  Griepe,  1  Ld.  Riym.  256;  Reg.  v.  Mus- 
cot,  10  Mod.  192;  Reg.  v.  Tate,  12  Cox  C.  C. 
7;  Reg.  v.  Holden,  12  Cox  C.  C.  166. 

United  States.  —  U.  S.  v.  Shinn,  8  Sawy.  (U. 
S.)  403,  14  Fed.  Rep.  447;  U.  S.  v.  Howard,  37 
Fed.  Rep.  666. 

Alabama.  —  Urquhart  v.  State,  103  Ala.  90; 
Gibson  v.  State,  44  Ala.  17;  Hood  v.  Slate,  44 
Ala.  81;  Banks  v.  State,  78  Ala.  14. 

California.  —  People  v.  McDermott,  8  Cal. 
288;  People  v.  Jones,  123  Cal.  299;  People  v. 
Ah  Sing,  95  Cal.  657;  People  v.  Perazzo,  64 
Cal.  106;  People  v.  Lem  You,  97  Cal.  224. 

Florida.  —  Miller  v.  State,  15  Fla.  577. 

Illinois.  —  Pollard  v.  People,  69  111,  148; 
Young  v.  People,  134  III.  37. 

Indiana. — State  v.  Reynolds,  108  Ind.  353; 
State  v.  Cunningham,  116  Ind.  209;  State  v. 
Hunt,  137  Ind.  537. 

Iowa.  —  State  v.  Aikens,  32  Iowa  403;  Slate 
v.  Swafford,  98  Iowa  362. 

Kansas.  —  State  v.  Smith,  40  Kan.  631. 

Louisiana.  —  State  v.  Spencer,  45  La.  Ann.  I. 

Massachusetts.  —  Com.  v.  Pollard,  12  Met. 
(Mass.)  225;  Com.  v.  Farley,  Thach.  Crim. 
Cas.  (Mass.)  654;  Com.  v.  Parker,  2  Cush. 
(Mass.)  212. 

Michigan.  —  People  v.  Ostrander,  no  Mich. 
60. 

Mississippi.  —  White  v.  State,  1  Smed.  &  M. 
(Miss.)  149;  Nelson  v.  State,  47  Miss.  621; 
Sloan  v.  State,  71  Miss.  459. 

Missouri.  —  State  v.  Bailey,  34  Mo.  358; 
Martin  v.  Miller,  4  Mo.  47,  28  Am.  Dec.  342. 

New  Hampshire.  —  State  v.  Hobbs,  40  N.  H. 
229. 

New  York.  —  Wood  v.  People,  59  N.  Y.  117. 

North  Carolina  — State  v.  Lawson,  98  N. 
Car.  759;  State  n.Ammons,  3  Murph.  (7  N.Car.) 
123;  State  v.  Dodd,  3  Murph.  (7  N.  Car.)  226; 
Stoddard  v.  Linville,  3  Hawks  (10  N.  Car.) 
474- 

Oklahoma.  —  Stanley  v.  U.  S..  I  Okla.  336; 
Rich  v.  U.  S.,  1  Okla.  354. 


Pennsylvania.  —  Com.  v.  O'Grady,  4  Pa. 
Dist.  732. 

South  Carolina.  —  State  v.  Hatlaway,  2  Nott 
&  M.  (S.  Car.)  118,  10  Am.  Dec.  580;  State  v. 
Keenan,  8  Rich.  L.  (S.  Car.)  456. 

Texas.  —  McAvoy  v.  State,  39  Tex.  Crim. 
684;  Lawrence  v.  State,  2  Tex.  App.  479; 
Williams  v.  State,  28  Tex.  App.  301;  Davidson 
v.  Stale,  22  Tex.  App.  372. 

Vermont.  — State  v.  Trask,  42  Vt.  152. 
Virginia.  —  Crump   v.  Com.,  75  Va.  922; 
Rhodes  v.  Com.,  78  Va.  692. 

Wisconsin.  —  Plath  v.  Braunsdorff,  40  Wis. 
107. 

3.  Statutory  Perjury.  —  Milstead  v.  Com., 
(Ky.  1899)  51  S.  W.  Rep.  451;  State  v.  Byrd,  28 
S.  Car.  18,  13  Am.  St.  Rep.  660. 

4.  What  Constitutes  Materiality.  —  See  gener- 
ally Robertson  v.  Stale,  54  Ark.  604;  Slate  v. 
Schultz,  57  Ind.  19;  State  v.  Clough,  in  Iowa 
714;  State  v.  Wakefield  73  Mo.  549;  Mejers 
v.  U.  S.,  5  Okla.  173;  Lawrence  v.  Slate,  2 
Tex.  App.  479;  George  v.  Slate,  40  Tex.  Crim. 
646. 

Testimony  Held  Material  —  England.  —  Rex 
v.  Pepys,  Peake  N.  P.  (ed.  1795)  138;  Reg.  v. 
Mullany,  10  Cox  C.  C.  97;  Reg.  v.  Alsop,  11 
Cox  C.  C.  264;  Reg.  &  Naylor,  11  Cox  C.  C.  13. 

United  Slates.  —  U.  S.  v.  Landsberg,  23  Fed. 
Rep.  585,  21  Blatchf.  (U.  S.)  169;  U.  S.  v.  Hall, 
44  Fed.  Rep.  864. 

Alabama.  —  Hicks  v.  State,  86  Ala.  30;  Jones 
v.  State,  100  Ala.  35;  Williams  v.  State,  68  Ala. 
551;  Floyd  v.  State,  30  Ala.  511. 

California.  —  People  v.  Von  Tiedeman,  120 
Cal.  128;  People  v.  Hitchcock,  104  Cal.  482; 
Exp.  Carpenter  64  Cal.  267;  Exp.  McCarthy, 
29  Cal.  395. 

Georgia.  —  Salmons  v.  Tait,  31  Ga.  676. 
Illinois.  —  Greene  v.   People,  182  111.  278; 
Sanders  v.  People,  124  111.  218;  Henderson  v. 
People,  117  111.  265. 

Indiana.  —  Masterson  v.  State,  144  Ind.  240; 
State  v.  Schultz.  57  Ind.  19;  State  v.  Tutley, 
153  Ind.  345. 

Iowa.  — Slate  v.  Swafford,  98  Iowa  362. 
Maryland.  —  Shaffer  v.  State,  87  Md.  124. 
Massachusetts. — Com.  v.  Grant,  116  Mass.  17. 
Michigan.  —  People  v.  Macard,  109  Mich. 
623. 

Minnesota.  —  State  v.  Madigan,  57  Minn. 
425- 

Missouri.  —  State  v.  Blize  ill  Mo.  464. 
Montana.  —  State  v.  Gibbs,  10  Mont.  213. 
New  Hampshire. — State  v  Norris.  9  N.  H.  96. 
New  York.  —  People  v.  Link,  (Ct.  Gen.  Sess.) 
6  N.  Y.  Crim.  185. 
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Materiality  of  False  Statement. 


The  Test  of  Materiality  is  whether  the  statement  made  could  have  influenced 
the  tribunal  upon  the  question  at  issue  before  it.1  Any  statements  made  in 
a  judicial  proceeding  for  the  purpose  of  affecting  the  decision,  and  upon  which 
the  judge  acted,  are  material.3 

Circumstantial  Materiality  Sufficient.  —  The  matter  sworn  to  need  not  be  directly 
and  immediately  material.  It  is  sufficient  if  it  be  so  connected  with  the  fact 
directly  in  issue  as  to  have  a  legititmate  tendency  to  prove  or  disprove  such 
fact  by  giving  weight  or  probability  to  the  testimony  of  a  witness  testifying 
thereto,  or  otherwise.3 

Statements  Affecting  Collateral  Issue  —  Credit  of  Witness.  —  Perjury  may  be  assigned 
upon  false  statements  affecting  only  a  collateral  issue,  as  the  credit  of  a  wit- 
ness, this  being  material  to  the  main  issue.4  Thus  where,  for  the  purpose  of 
testing  his  credit,  a  witness  is  asked  on  cross-examination  whether  he  has  ever 
been  imprisoned  for  crime  5  or  convicted  of  a  felony,6  the  question  is  material, 
and  a  false  answer  constitutes  perjury.  But  perjury  cannot  be  assigned  on 
the  testimony  of  a  witness  on  cross-examination  affecting  only  his  credit,  where 
his  evidence  on  direct  examination  was  immaterial.7    In  like  manner  testi- 


North  Carolina.  —  Smilh  v.  Deaver,  6  Jones 
L.  (51  N.  Car.)  563;  State  v.  Green,  100  N.  Car. 
419;  State  v.  Murphy,  101  N.  Car.  697. 

Texas.  —  George  v.  State,  40  Tex.  Crim. 
646;  Martinez  v.  State,  39  Tex.  Crim.  479; 
Butler  v.  State,  36  Tex.  Crim.  444;  Henry  v. 
State,  (Tex.  Crim.  1901)  63  S.  W.  Rep.  642; 
Jernigan  v.  State,  (Tex.  Crim.  1901)  63  S.  W. 
Rep.  560;  Kemp  v.  State,  28  Tex.  App.  519; 
Cravey  v.  State,  33  Tex.  Crim.  557. 

Utah.  —  People  v.  Greenwell,  5  Utah  112. 

Vermont.  —  State  v.  Meader,  54  Vt.  126. 

Wisconsin.  —  Hanscom  v.  State,  93  Wis.  273. 

Evidence  Tending  to  Prove  an  Alibi  is  material 
in  a  criminal  case.  Reg  Tyson,  11  Cox  C. 
C.  1;  Sanders  v.  People.  124  111.  218;  Galloway 
v.  State,  29  Ind.  442;  Masterson  v.  State,  144 
Ind.  240;  People  v.  Macard,  109  Mich.  623; 
Brown  v.  State,  57  Miss.  424. 

In  a  Seduction  Case  evidence  that  the  witness 
had  had  intercourse  with  the  complainant  be- 
fore the  alleged  seduction  is  material.  State 
v.  Gibbs,  10  Mont.  213. 

Testimony  Held  Immaterial  —  England. — Reg. 
v.  Tate,  12  Cox  C.  C.  7. 

United  States.  —  U.  S.  v.  Howard,  37  Fed. 
Rep.  666. 

Arkansas.  —  Bledsoe  v.  State,  64  Ark.  474; 
Marvin  v.  State,  53  Ark.  395. 

California.  —  People  v.  McDermott,  8  Cal. 
288;  People  v.  Lem  You,  97  Cal.  224;  People 
v.  Perazzo,  64  Cal.  106. 

Illinois.  —  Pollard  v.  People,  69  111.  148. 

Mississippi. — Sloan  v.  Slate,  71  Miss.  459; 
Jennings  v.  State,  (Miss.  1890)  7  So.  Rep.  462. 

New  Hampshire.  —  State  v.  Hobbs.  40  N. 
H.  229. 

South  Carolina.  —  State  v.  Hattaway,  2  Nott 
&  M.  (S.  Car.)  118,  10  Am.  Dec.  580. 

Tennessee.  —  See  Goad  v.  State,  106  Tenn. 
175. 

Texas.  —  Wisener  v.  State,  34  Tex.  Crim. 
588;  Meeks  v.  Stale,  32  Tex.  Crim.  420. 

Virginia. — Crump  v.  Com.,  75  Va.  922; 
Rhodes  v.  Com.,  78  Va.  692. 

1.  Test  of  Materiality.  —  Rahm  v.  State,  30 
Tex.  App.  310,  28  Am.  St.  Rep.  911. 

Testimony  affecting  the  amount  of  recovery 
is  material.    State  v.  Norris,  9  N.  H.  96. 


Testimony  in  a  criminal  case  tending  to 
affect  the  degree  of  punishment  in  case  of  con- 
viction is  material.  State  v.  Keenan,  8  Rich. 
L.  (S.  Car.)  456;  Stephens  v.  State,  1  Swan 
(Tenn  )  157. 

Indefinite  Question.  —  Where  a  question  put 
to  a  witness  is  so  indefinite  that  the  answer 
thereto  would  not  form  a  predicate  for  his 
impeachment,  an  untrue  answer  thereto  does 
not  constitute  perjury.  Meeks  v.  State,  32 
Tex.  Crim.  420. 

2.  Statements  Acted  On  by  Judge.  —  Reg.  v. 
Mullany,  L.  &  C.  593.  See  Barnes  v.  State,  8 
Ohio  Cir.  Dec.  153. 

3.  Statement  Need  Not  Be  Directly  Material.  — 
Rex  v.  Griepe,  r  Ld.  Raym.  256;  Robertson 
v.  State,  54  Ark.  604;  Thompson  v.  People,  26 
Colo.  496;  State  v.  Hunt,  137  Ind.  537,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  pp.  310, 
311 ;  Com.  v.  Parker,  2  Cush.  (Mass.)  212; 
Com.  v.  Grant,  116  Mass.  17;  State  v.  Day,  100 
Mo.  242;  Wood  v.  People,  59  N.  Y.  117;  Stud- 
dard  v.  Linville,  3  Hawks  (10  N.  Car.)  474; 
State  v.  Hattaway,  2  Nolt  &  M.  (S.  Car.)  118, 
10  Am.  Dec.  580. 

4.  Matter  Affecting  Credit  of  Witness  —  Eng- 
land. —  Reg.  v.  Overton,  C.  &  M.  655,  41  E.  C. 
L.  355- 

California.  —  People  v.  Barry,  63  Cal.  62. 

Indiana.  —  State  v.  Sutton,  147  Ind.  158; 
State  v.  Hunt,  137  Ind.  537. 

New  Hampshire.  —  State  v.  Brown,  68  N.  H 
200. 

New  York.  —  People  v.  Courtney,  94  N.  Y. 
490. 

North  Carolina.  —  State  v.  Strat,  I  Murph. 
(5  N.  Car.)  124. 

Texas.  —  Washington  v.  State,  22  Tex. 
App.  26;  Williams  v.  State,  28  Tex.  App. 
301. 

5.  False  Statement  as  to  Imprisonment.  —  Reg. 
v.  Lavey,  3  C.  &  K.  26;  U.  S.  v.  Landsberij, 
23  Fed.  Rep.  585,  21  Blatchf.  (U.  S.)  169;  Wil- 
liams v.  State,  28  Tex.  App.  301;  Woodson  v. 
State,  24  Tex.  App.  153. 

6.  Conviction  of  Crime.  —  State  v.  Park,  57 
Kan.  431. 

7.  Stanley  v.  U.  S.,  1  Okla.  336.  To  the 
same  effect,  Leak  v.  State,  61  Ark.  599. 
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mony  may  be  material  which  contradicts  the  testimony  or  affects  the  credit 
of  another  witness  whose  testimony  is  material.1 

Testimony  in  Rebuttal  of  Irrelevant  Testimony  is  immaterial,  and  therefore  perjury 
cannot  be  assigned  upon  it  if  false.8 

The  Degree  of  Materiality  is  immaterial.  It  is  sufficient  if  the  testimony  was 
circumstantially  material,  though  not  in  itself  sufficient  to  establish  the  issue.3 
And  it  is  immaterial  that  the  case  failed  from  defect  of  proof  of  some  other 
fact.4 

(2)  Question  for  Court.  —  As  a  general  rule  the  materiality  of  the  testi- 
mony is  a  question  of  law  for  the  court,5  but  where  the  materiality  depends 
upon  a  number  of  facts 'it  becomes  a  mixed  question  of  law  and  fact  to  be 
submitted  to  the  jury  with  proper  instructions.6  And  the  fact  that  the  ques- 
tion of  materiality  was  erroneously  submitted  to  the  jury  is  no  ground  for 
reversal  if  they  determined  the  question  as  the  court  should  have  done.' 

c.  Time  of  Materiality.  —  The  testimony  must  have  been  material  at 
the  time  it  was  given.8 

d.  Proof  of  Materiality.  —  The  materiality  of  the  testimony,  when 
not  apparent,  will  not  be  presumed,  but  must  be  proved.9  The  mere  fact 
that  testimony  was  admitted  is  not  sufficient  to  show  that  it  was  material. 10 


1.  People  v.  Lem  You,  97  Cal.  224. 

2.  State  v.  Brown,  68  N.  H.  200. 

3.  Degree  of  Materiality  Immaterial.  —  Com. 
v.  Pollard,  12  Met.  (Mass.)  225;  State  v.  Nor- 
ris.  9  N.  H.  96;  Lawrence  v.  State,  2  Tex.  App. 
479:  Rahm  v.  State,  30  Tex.  App.  310,  28  Am. 
St.  Rep.  911. 

4.  Wood  v.  People,  59  N.  Y.  117. 
6.  Materiality  Question  for  Court — England. 

—  Reg.  v.  Southwood,  1  F.  &  F.  356. 

United  States.  —  U.  S.  v.  Singleton,  54  Fed. 
Rep.  488. 

Arkansas.  —  Nelson  v.  State,  32  Ark.  192. 
California. —  People  v.  Lem  You,  97  Cal. 
224. 

Illinois.  — Young  v.  People,  134  111.  37. 

Iowa. — •  State  v.  Cay  wood,  96  Iowa  367; 
Slate  v.  Swafford,  98  Iowa  362. 

Kansas.  —  State  v.  Lewis,  10  Kan.  157. 

Michigan.  —  People  v.  Jones,  I  Mich.  N.  P. 
141. 

Mississippi. — Cothran  v.  State,  39  Miss. 
541- 

Missouri.  —  State  v.  Fannon,  158  Mo.  149; 
State  v.  Williams,  30  Mo.  364. 

New  Jersey. — Gordon  v.  State,  48  N.J.  L. 
611. 

New  York.  —  Power  v.  Price,  16  Wend.  (N. 
Y.)  449. 

Ohio.  —  Barnes  v.  State.  8  Ohio  Cir.  Dec. 
153- 

Oklahoma.  —  Stanley  v.  U.  S.,  1  Okla.  336. 

Pennsylvania.  —  Steinman  v.  McWilliams,  6 
Pa.  St.  170. 

Texas.  —  Smith  v.  State,  27  Tex.  App.  50; 
Montgomery  v.  State,  (Tex.  Crim.  1897)  40  S. 
W.  Rep.  805;  Washington  v.  State,  23  Tex. 
App.  336;  Donohoe  v.  State,  14  Tex.  App. 
638;  Jackson  v.  State,  15  Tex.  App.  579. 

The  Court  Should  Instruct  the  Jury  as  to  what 
testimony  is  material.  People  v.  Lem  You, 
97  Cal.  224;  Montgomery  v.  State,  (Tex.  Crim. 
1897)  40  S.  W.  Rep.  805.  See  People  v.  Clem- 
entshaw,  59  Cal.  385;  McCord  v.  State,  83  Ga. 
521. 

Question  for  Court  Trying  Perjury  Charge,  — 
The  offense  of  perjury  is  complete  as  soon  as 


the  witness  falsely  testifying  is  discharged, 
and  the  prosecution  need  not  wait  until  the 
materiality  of  the  false  testimony  is  determined 
by  the  court  trying  the  case,  before  filing  the 
information;  the  materiality  of  the  false  testi- 
mony must  be  determined  by  the  court  trying 
the  perjury  charge.  People  v.  Jcnes,  1  Mich. 
N.  P.  141. 

6.  Materiality  Mixed  Question  of  Law  and  Fact. 

—  Young  v.  People,  134  111.  37;  AlcAvoy  r. 
State,  39  Tex.  Crim.  684;  Lawrence  v.  State,  3 
Tex.  App.  479;  Washington  v.  State,  23  Tex. 
App.  336. 

In  Louisiana  under  Const.  1S79,  art.  168,  pro- 
viding that  the  jury  in  a  criminal  case  shall 
be  judge  of  the  law  and  the  evidence,  a  person 
accused  of  perjury  has  the  right  to  have  sub- 
mitted to  the  jury  the  materiality  of  the  alleged 
false  testimony,  though  it  is  the  duty  of  the 
judge  to  charge  as  lo  the  law  applicable  to  the 
case.    State  v.  Spencer,  45  La.  Ann.  1. 

7.  Harmless  Submission  to  Jury.  —  Reg.  v. 
Courtney,  7  Cox  C.  C.  11 1;  Thompson  v.  Peo- 
ple, 26  Colo.  496;  State  v.  Lewis.  10  Kan.  157; 
Montgomery  v.  State,  (Tex.  Crim.  1897)408. 
W.  Rep.  805. 

8  Time  of  Materiality.  —  People  v.  Lem  You, 
97  Cal.  224.  See  also  Bullock  v.  Koon,  4 
Wend.  (N.  Y.)  531. 

The  denial  falsely  by  a  witness,  on  a  trial 
where  it  is  material,  that  he  gave  certain  testi- 
mony in  a  former  trial,  is  perjury  although 
such  testimony  was  immaterial  on  the  former 
trial.    State  v.  Mooney,  65  Mo.  494. 

A  Subsequent  Admission  of  the  Issue  concerning 
which  a  witness  testifies  falsely  does  not  ren- 
der testimony  immaterial,  so  as  to  prevent  a 
conviction  of  perjury  therefor.  People  v. 
Hitchcock,  104  Cal.  482. 

9.  Proof  of  Materiality.  —  Nelson  v.  State,  32 
Ark.  192;  State  r.  Aikens,  32  Iowa  403;  Com. 
v.  Pollard,  12  Met.  (Mass.)  225;  Wood  v.  Peo- 
ple, 59  N.  Y.  117;  Stanley  v.  U.  S.,  1  Okla. 
336;  Rich  v.  U.  S.,  1  Okla.  354;  Garrett  v. 
State,  37  Tex.  Crim.  198. 

10.  Com.  7'.  Pollard,  12  Mel.  (Mass.)  225; 
Lawrence  v.  State,  2  Tex.  App.  479. 
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Knowledge  of  Falsity. 


The  materiality  may  be  proved  by  other  evidence,1  but  not  by  the  opinion 
of  witnesses.2 

3.  Knowledge  of  Falsity  —  Corrupt  Intent  —  a.  In  General.  —  The  defend- 
ant must  have  made  the  alleged  false  statement  knowing  it  to  be  false,  or 
under  circumstances  from  which  such  knowledge  may  be  imputed  to  him.3 
That  is,  the  oath  must  have  been  wilfully  and  corruptly  false.* 

Tests  of  Knowledge.  —  Knowledge  of  a  witness  that  his  testimony  is  false  is 
tested,  like  intention  generally,  by  sound  mind  and  discretion,  and  by  all  the 
circumstances;  soundness  of  mind  being  presumed  in  the  absence  of  evidence 
to  the  contrary.5 

b.  Statements  Made  Through  Mistake  or  Inadvertence.  —  Per- 
jury cannot  be  assigned  upon  a  mere  mistake  honestly  made,0  or  upon  a  false 
statement  made  through  inadvertence  or  under  agitation.7 

c.  Rash  and  Inconsiderate  Statements.  —  It  has  been  held  that  a 
person  may  be  convicted  of  perjury  for  swearing  to  an  untruth,  although  he 
may  have  believed  it  to  be  true,  where  he  swore  rashly  and  inconsiderately 
and  without  probable  cause  for  his  belief.8  But  this  doctrine  has  been  dis- 
approved, and  according  to  the  weight  of  authority  the  defendant  must  have 
sworn  to  a  false  statement  with  knowledge  of  its  falsity;  9  or,  in  other  words, 


1.  People  v.  Lem  You,  97  Cal.  224;  People 
v.  Ostrander,  no  Mich.  60. 

2.  Washington  v.  State,  23  Tex.  App.  336; 
Foster  v.  State,  32  Tex.  Crim.  39. 

3.  Knowledge  of  Falsity  Essential.  —  U.  S.  v. 
Evans,  19  Fed.  Rep.  912;  Stale  v.  Lea,  3  Ala. 
602;  Page  v.  Camp,  Kirby  (Conn.)  7;  Com.  v. 
Douglass,  5  Met.  (Mass.)  241;  Com.  v.  Clark, 
157  Pa.  St.  257;  Com.  ;■.  Cook,  i  Rob.  (Va.) 
789.  And  see  cases  cited  in  notes  immediately 
following. 

Advice  of  Counsel.  —  False  testimony  given 
injgaoi  fdith  as  true,  under  advice  of  counsel, 
is  not  perjury.  U.  S.  v.  Stanley,  6  McLean 
(U.  S.)  409;  Tuttle  v.  People,  36  NT.  Y.  431. 

But  it  is  otherwise  where  the  defendant 
sought  such  advice  with  corrupt  intent  so  as 
to  secure  im  m unity  from  punishment.  Tuttle 
v.  People,  36  N.  Y.  431.  See  the  title  Advice 
of  Counsel,  vol.  1,  p.  898. 

4.  Oath  Must  Be  Wilfully  and  Corruptly  False 
—  United  States.  —  U.  S.  v.  Babcock,  4  McLean 
(U.  S.)  113;  U.  S.  v.  Smith,  1  Sawy.  (U.  S.) 
277- 

Alibama.  —  Green  v.  State,  41  Ala.  419. 

Arkansas.  —  Nelson  v.  State,  32  Ark.  192; 
Harp  v.  State,  59  Ark.  113. 

Florida.  —  Miller  v.  State,  15  Fla.  577. 

Georgia.  — Thomas  v.  State,  71  Ga.  252. 

Illinois.  —  Pollard  v.  People,  69  111.  148;  Bell 
v.  Senneff,  83  111.  122;  Coyne  v.  People,  124 
111.  17,  7  Am.  St.  Rep.  324. 

Massachusetts.  —  Com.  v.  Dunham,  Thach. 
Crim.  Cas.  (Mass>.)  519. 

Mississippi.  —  Cothran  v.  State,  39  Miss.  541; 
Bro.vn  1.  State,  57  Miss.  424. 

Missouri.  — Schaller  v.  State,  14  Mo.  502. 

New  York.  —  People  v.  Dishler,  38  Hun  (N. 
Y.)  175;  State  zj.  Higgins,  124  Mo.  640.  See 
also  Dempsey  v.  People,  20  Hun  (N.  Y.)  261; 
Krauskopf  v.  Tallman,  38  N.  Y.  App.  Div.  273. 

Pennsylvania. — Com.  v.  O'Grady,  4  Pa. 
Dist.  732. 

Texas.  —  Foster  v.  State,  32  Tex.  Crim.  39; 
Hill  v.  State,  22  Tex.  App.  579. 

Under  the  Georgia  Code.  §  4460,  defining 
perjury,  in  order  to  convict  one  of  perjury  he 
22  C.  of  L, — 44 


must  have  sworn  falsely,  wilfully  and  know- 
ingly, and  with  knowledge  that  his  affidavit 
was  to  be  used  in  a  particular  judicial  pro- 
ceeding and  with  the  intent  that  it  be  so  used. 
Rowe  v.  State.  99  Ga.  706. 

5.  McCord  v.  State,  83  Ga.  521.  See  People 
v.  Brown,  74  Cal.  306. 

The  mere  fact  that  the  testimony  of  the  par- 
ties to  a  suit  was  conflicting  is  not  evidence 
that  either  wilfully  swore  falsely.  Bell  v. 
Senneff,  83  111.  122. 

Evidence  that  the  defendant  endeavored  to 
induce  others  not  to  testify  against  his  brother 
in  the  criminal  prosecution  in  which  hp  testi- 
fied falsely  is  admissible  to  show  corrupt  mo- 
tive.   People  v.  McCard,  109  Mich.  623. 

As  to  the  Effect  of  Defendant's  Intoxication  as 
bearing  on  the  question  of  guilty  knowledge 
and  intent,  see  Sisk  v.  State,  28  Tex.  App.  432; 
Lyle  v.  State,  31  Tex.  Crim.  103,  overruled  in 
Evers  v.  State,  31  Tex.  Crim.  320,  37  Am.  St. 
Rep.  811.  And  see  the  title  Intoxication,  vol. 
17,  P-  413- 

6.  Perjury  Not  Assignable   upon   Mistake.  — 

Reg.  v.  Muscot,  10  Mod.  192;  Anonymous,  1 
Wash.  (U.  S.)  84;  U.  S.  v.  Smith,  1  Sawy. 
(U.  S.  277;  Bell  v  Senneff,  83  111.  122:  Scott 
v.  Cook,  1  Duv.  (Ky.)  314;  People  u.  Ger- 
man, no  Mich.  244;  People  v.  Dishler,  (Supm. 
Ct.  Gen.  T.)4  N.  Y.  Crim.  188;  Cutler  v.  Ter- 
ritory, 8  Okla.  101;  Goad  v.  State.  106  Tenn 
175;  Hill  v.  State,  22  Tex.  App.  579;  Brookin 
v.  State,  27  Tex.  App.  701;  Davidson  v.  State, 
22  Tex.  App.  372;  Garza  j.  State,  (Tex.  Crim. 
1898)  47  S.  W.  Rep.  983;  Butler  v.  State,  36 
Tex.  Crim.  444;  Aguierre  v.  State,  31  Tex. 
Crim.  519. 

7.  Statement  Made   Throagh   Inadvertence.  — 

Bell  v.  Senneff.  83  111.  122;  Hill  v.  State,  22 
Tex.  App.  579;  Garza  v.  State,  (Tex.  Crim. 
1898)  47  S  W.  Rep.  983;  Sisk  v.  State,  28  Tex. 
App.  432;  Davidson  v.  State,  22  Tex.  App.  372. 

8.  Rash  and  Inconsiderate  Statement.  — State 
v.  Knox,  Phil.  L.  (61  N.  Car.)  312;  Com.  v. 
Cornish,  6  Binn.  (Pa.)  249  [doubted  in  Com.  v. 
O'Grady,  4  Pa.  Dist.  732]. 

9.  U.  S.  v,  Shellmire,  Baldw.  (U.  S.)  370; 
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the  false  oath  must  have  been  taken  wilfully  and  corruptly.1  The  evidence 
must  show  that  the  accused  knew  the  statements  to  be  false,  not  that  he  did 
not  know  them  to  be  true.2 

d.  Swearing  Without  Knowledge.  — Swearing  to  a  matter  of  which 
the  witness  had  no  knowledge  has  been  held  to  be  perjury.3  And  there  are 
dicta  to  the  effect  that  this  is  the  case  although  the  matter  sworn  to  turns 
out  to  be  true.4  But  the  defendant  must  have  known  that  he  had  no  knowl- 
edge of  the  matter  sworn  to.  Thus  an  illiterate  person  who  swears  to  the 
contents  of  a  false  affidavit,  relying  in  good  faith  upon  the  representations  of 
others  as  to  its  contents  and  believing  it  to  be  true,  is  not  guilty  of  perjury.5 
In  several  states  it  is  provided  by  statute  that  an  unqualified  statement  of 
what  one  does  not  know  to  be  true,  is  equivalent  to  a  statement  of  that  which 
he  knows  to  be  false.6  But  this  provision  must  be  read  in  connection  with 
the  statutes  defining  perjury,  and  under  such  statutes  no  one  can  be  convicted 
unless  such  statement  was  made  wilfully.7 

4.  Subjects  of  Perjury  —  a.  In  General.  —  In  general,  any  material  state- 
ment made  under  oath  in  any  proceeding  or  in  relation  to  any  matter  in  which 
an  oath  if  authorized  or  required  by  law  may  be  the  subject  of  perjury  or  false 
swearing.8 

man  v.  Stale,  58  Ga.  336;  Shell  v.  Slate  148 
Ir.d.  50,  distinguishing  Smith  v.  State.  125  Ind. 
440;  Hjch  v.  People.  3  Mich.  5^2;  Langford 
v.  State,  g  Tex.  App.  283:  Bailey  v.  State,  41 
Tex.  Criin.  157;  Rambo  v.  Slate,  (Tex.  Crim. 
igor)  64  S.  W.  Rep.  1039. 

Naturalization  Proceedings  —  U.  S.  v.  Jones, 
14  Blalchf.  (U.  S  )  90;  Suae  v.  Whittemnre,  50 
N.  H.  245,  9  Am.  Rep.  196;  Rump  v.  Com.,  30 
Pa.  St.  475  (at  common  law).  See  U.  S.  Rev. 
Stat.,  §  5395. 

Perjury  cannot  be  assigned  on  the  oath  of 
an  applicanl  for  naturalization  as  to  his  resi- 
dence, inasmuch  as  the  statute  prohibits  ihe 
taking  of  the  oath  by  the  applicant  himself  in 
order  to  prove  his  residence.  State  v.  Helle, 
2  Hill  L.  (S.  Car.)  290;  U.  S.  v.  Groukau,  30 
Fed.  Rep.  672. 

Claim  for  Insurance  Money.  —  Avery  z/.  Ward, 
150  Mass.  160. 

Poor  Debtor's  Oath.  —  Arden  v.  State,  11  Conn. 
408;  Com  v.  Calvert,  1  Va.  Cas.  181. 

Oath  as  Surety  on  Appeal  Bond.  —  Territory  v. 
Weller,  2  N.  Mex.  470;  Slate  v.  Wilson,  87 
Tenn.  693. 

Oath  by  Corporate  Officers  as  to  the  financial 

condition  of  the  corporation.  State  v.  Dayton, 
23  N.  J.  L.  49,  53  Am.  Dec.  270;  People  v. 
Ostrander,  64  Hun  (N.  Y.)  335;  People  v. 
Trurnpbour,  64  Hun  fN.  Y.)  346. 

Schedule  in  Bankruptcy.  —  U.  S.  v.  Nichols,  4 
McLean  (U.  S.)  23;  U.  S.  v.  Dickey,  1  Morr. 
(Iowa)  412. 

Schedule  in  Insolvency.  —  People  v.  Piatt.  67 

Cal.  21;  People  v.  Maxwell,  11S  Cal.  50. 

Oath  by  Conscript  Claiming  Exemption.  —  U.  S. 
v.  Sonachall.  4  Biss.  (U  S.)  425. 

Verification  of  Pleadings  when  required. 
Reg.  v.  Yates,  C.  &  M.  132,  41  E.  C.  L.  77; 
People  v.  McCaffrey,  75  Mich.  115;  State  v. 
Roberts,  n  Humph.  (Tenn.)  539.  But  not 
where  the  pleading  is  not  required  to  be  sworn 
to.  People  v.  Gaige,  26  Mich.  30;  Beecher  <■. 
Anderson,  45  Mich.  543;  Silver  v.  State.  17 
Ohio  365. 

Miscellaneous  Cases.  —  See  Rex  v.  White,  M.  & 
M.  27t.  22  E  C.  L.  304;  Ralph  v.  U.  S.,  it  Biss. 
(U.  S.)  88;  Ex  p.  Carpenter,  64  Cal.  267;  Mo 
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U.  S.  v.  Moors,  2  Lowell  (U.  S.)  232;  U.  S.  v. 
Atkins,  1  Sprague  (U.  S.)  558;  Com.  v.  Brady, 
5  Gray  (Mass.)  78;  State  v.  Cockran,  I  Bailey 
L.  (S.  Car.)  50. 

1.  See  supra,  this  subsection,  In  General. 

2.  Gibson  v.  State,  (Tex.  App.  1S90)  15  S. 
W.  Rep.  118. 

3.  Swearing  Without  Knowledge.  —  U.  S.  v. 
Atkins,  1  Sprague  (U.  S.)  55S;  Stale  v.  Gates, 
17  N.  H.  373,  approved  in  Byrnes  v.  Byrnes, 
102  N.  Y.  4. 

4.  Slate  v.  Knox,  Phil.  L.  (61  N.  Car.)  312; 
Com.  v.  Cornish,  6  Binn.  (Pa.)  249;  People  v. 
McKinney,  (Supm.  Ct.)  3  Park.  Crim.  (N. 
Y.)  510 

5.  Affidavit  by  Illiterate. —  Rex  v.  Hailey,  1 
C.  &  P.  258,  11  E.  C.  L.  3S3;  Byrnes  v.  Byrnes, 
102  N.  Y.  4;  Hernandez  v.  State,  18  Tex.  App. 
134,  51  Am.  St.  Rep.  295. 

6.  Unqualified  Statement  Not  Known  to  Be  True. 
—  People  v.  Von  Tiedemai,  120  Ca!.  128;  Peo- 
ple v.  Dishler,  (Supm.  Ct.  Gen.  T.)  4  N.  Y. 
Crim   188;  Cutler  v.  Territory,  8  Okla.  101. 

7.  People  v.  Von  Tiedernan,  120  Cal.  128; 
Culler  v.  Territory,  8  Okla.  101 ;  Steber  v. 
State,  23  Tex  App.  176. 

8.  See  generally  the  sections  immediately 
preceding.  And  see  the  following  instances 
of  oaths  or  affidavits  held  to  be  the  SDbject  of 
perjury  or  false  swearing: 

Affidavit  on  Application  for  Habeas  Corpus.  — 
White  v.  Stale,  I  Smed  &  M.  (Miss.)  149. 

Affidavit  for  Continuance.  —  Slate  v.  Johnson, 
7  Blackf.  (Ind.)  49;  State  v.  Flagg,  27  Ind.  24; 
State  v.  Shupe,  16  Iowa  36.  85  Am.  Dec.  485; 
State  v.  Winstandley,  151  Ind.  316;  State  v. 
Matlock,  48  La.  Ann.  663. 

Affidavit  to  Procure  a  Search  Warrant,  charging 
the  commission  of  a  felony,  although  the 
offense  is  not  charged  on  any  particular  indi- 
vidual. C  irpenter  v.  Stale,  4  How.  (Miss.)  163, 
34  Am  Dec.  1 16. 

Application  for  Marriage  License.  —  Reg.  v. 
Barnes,  10  Cox  C.  C.  539:  Call  v.  State,  20 
Ohi  >  St.  330;  Warwick  v.  State.  25  Ohio  St. 
21;  Sleber  v.  State,  23  Tex.  App  176;  David- 
son v.  State,  22  Tex.  App  372. 

Affidavit  Charging  Criminal  Offense.  —  Penna- 
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b.  Incompetent  Testimony.  —  Perjury  may  be  assigned  upon  testimony 
legally  inadmissible,  when  received  and  material.1 

c.  Testimony  of  Incompetent  Witness.  —  Perjury  may  be  assigned 
upon  the  false  oath  of  a  person  erroneously  sworn  or  incompetent  as  a  witness.3 

d.  Testimony  of  Privileged  Witness.  —  Perjury  may  be  assigned 
upon  the  testimony  of  a  privileged  witness,  as  a  defendant  in  a  criminal  case 
or  other  witness,  who  voluntarily  waives  his  privilege  and  testifies  as  to 
incriminating  matters.3  But  not,  it  seems,  where  the  witness  is  forced  so 
to  testify.4 

e.  Matters  of  Opinion.  — The  statement  must  be  a  statement  of  fact; 
perjury  cannot  ordinarily  be  assigned  upon  a  statement  of  a  matter  of  opinion 
merely  or  calling  for  the  exercise  of  judgment,5  in  the  absence  of  proof  of  a 
wilful  failure  and  refusal  to  exercise  an  honest  judgment.0  But  a  false  and 
corrupt  statement  of  opinion  in  matters  about  which  the  law  authorizes  wit- 
nesses to  give  their  opinion  is  perjury.7  And  one  who  swears  to  a  matter  as 
to  the  best  of  his  knowledge  and  belief  is  guilty  of  perjury  where  he  did  not 
believe  that  the  matter  sworn  to  was  true.8 

5.  Effect  of  Perjury  Immaterial.  —  It  is  immaterial  whether  the  false  oath 
was  credited  or  not,  or  whether  the  party  against  whom  it  is  given  is  preju- 
diced thereby,  for  the  prosecution  is  grounded  not  on  the  damage  to  the 
party,  but  on  the  abuse  of  public  justice.* 

III.  Evidence  —  1.  Admissibility  —  a.  In  General.  — The  general  rules  as 
to  the  admissibility  of  evidence  in  criminal  cases  apply  in  prosecutions  for 
perjury. 10 

Donnell  v.  Olvvell,  17  111.  375;  Jones  v.  Daniels, 
15  Grav  (Mass.)  438;  Vance  v.  State,  62  Miss. 
137;  Pratt  v.  Price,  n  Wend.  (N.  Y.)  127;  Peo- 
ple v.  Bowe,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  Crim. 
140;  Foreman  v.  Union,  etc.,  Co.,  83  Hun  (N. 
Y.)  385;  Tuttle  v.  People,  36  N.  Y.  431;  Peo- 
ple v.  Link,  (Ct.  Gen.  Sess.)  6  N.  Y.  Crim.  185; 
Stale  v.  Budd,  65  Ohio  St.  1;  State  v.  Roberts, 
11  Humph.  (Tenn.)  539:  O'Bryan  v.  Slate,  27 
Tex.  App.  339;  Shely  v.  State,  35  Tex.  Crim. 
190;  State  v.  Esiabrooks,  70  Vt  412. 

Oral  Testimony.  —  Perjury,  it  has  been  held, 
may  be  assigned  upon  oral  testimony  which 
should  have  been,  but  was  not,  reduced  to 
writing.  Covey  v.  State,  23  Tex.  App.  388. 
Contra,  Slate  v.  Trask,  42  Vt.  152. 

Unsigned  Affidavit.  —  Perjury  may  be  predi- 
cated upon  a  false  affidavit,  though  not  signed. 
Com.  v.  Carel.  105  Mass.  582. 

Non-effective  Affidavit.  —  Making  and  filing  a 
false  affidavit  in  a  pending  cause  is  not  per- 
jury, as  such  affidavit  could  have  no  probative 
force  in  the  case.  Braeutigam  v.  State,  63  N. 
J.  L.  38. 

1.  Incompetent  Testimony.  —  Reg.  v.  Gibbons, 
L.  &  C.  log,  9  Cox  C.  C  105;  Reg.  v.  Phil- 
potts,  5  Cox  C.  C.  363,  3  C.  &  K.  135,  2  Den. 
C.  C.  302;  Meyers  v.  U.  S.,  5  Okla.  173.  But 
see  State  v.  Budd,  65  Ohio  St.  1,  in  which  the 
court  said  that  the  testimony  must  be  compe- 
tent to  afford  a  basis  for  perjury. 

2.  Person  Erroneously  Sworn  or  Incompetent  as 
Witness.  —  U.  S.  v.  Grottkau,  30  Fed,  Rep. 
672;  Chamberlain  v.  People,  23  N.  Y.  85,  80 
Am.  Dec.  255;  Van  Steenbergh  v.  Kortz,  10 
Johns.  (N.  Y.)  167;  People  v.  Bowe,  (Supm. 
Ct.  Gen.  T.)  3  N.  Y.  Crim.  149,  34  Hun  (N.  Y.) 
528;  State  v.  Molier,  1  Dev.  L.  (12  N.  Car.) 
265;  Montgomery  v.  State,  10  Ohio  220;  Sharp 
v.  Wilhite,  2  Humph.  (Tenn.)  434;  Halev  v. 
McPherson,  3  Humph.  (Tenn.)  104;  Pipes  v. 
State,  26  Tex  App.  318. 
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3.  Testimony  of  Privileged  Witness.  —  Mackin 
v.  People,  115  111.  312,  56  Am.  Rep.  167; 
States.  Turlev,  153  Ind.  345;  State  v.  Park, 
57  Kan.  431;  State  v.  Maxwell,  28  La.  Ann. 
361;  Com.  z:  Johnson,  175  Mass.  152;  People 
v.  Courtney,  31  Hun  (N.  Y.)  199;  State 
Hawkins,  115  N.  Car.  712;  Mattingly  7\  State, 
8  Tex.  App.  345;  Murphy  v.  Slate,  33  Tex. 
Crim.  314;  Pipes  v.  State,  26  Tex.  App.  318. 

4.  See  Pipes  v.  State,  26  Tex.  App.  318. 
But  under  Stat.  Ky.  (1894),  §  1174,  a  witness 

required  against  his  will  to  testify  to  incrimi- 
nating matters  is  guilty  of  false  swearing  if  he 
wilfully  sweats  falsely.  Com.  v.  Turner,  98 
Ky.  528. 

5.  Matters  of  Opinion  or  Judgment. —  Matter 
of  Howell,  114  Cal.  250;  Stale  v.  Henderson, 
90  Ind.  406. 

Perjury  cannot  be  assigned  upon  mere 
opinions  as  to  the  construction  of  a  deed. 
Rex  v.  Crespigny,  1  Esp.  280;  State  v.  Wool- 
verion,  8  Blackf.  (Ind.)  452.  See  also  Anony- 
mous, 1  Wash.  (U.  S.)  84. 

A  witness  falsely  testifying  that  a  man  was 
drunk  may  be  convicted  of  perjury,  this  not 
being  necessarily  a  mere  matter  of  opinion. 
Com.  v.  Edison,  (Ky.  1888)  9  S.  W.  Rep.  161. 

6.  Matter  of  Howell,  114  Cal.  250. 

7.  Com.  v.  Edison,  (Ky.  1888)  9  S.  W.  Rep. 
161.  See  also  Com.  v.  Thompson,  3  Dana 
(Kv.)  301. 

8.  Rex  v.  Pedley,  1  Leach  C.  C.  325;  Com. 
v.  Dunham,  Thach.  Crim  Cas.  (Mass.)  519; 
Patrick  v.  Smoke,  3  Strobh.  L.  (S.  Car.)  147. 

9.  Pollard  v  People,  69  111.  149;  Com.  v. 
Carel,  105  Mass.  582;  Hoch  v.  People,  3  Mich. 
552;  Washington  v.  State.  23  Tex.  App.  336; 
People  a.  Williams.  92  Hun  (N.  Y.)  354. 

10.  Evidence  Held  Admissible.  —  See  the  fol- 
lowing cases: 

Alabama. —  Floyd  v.  State,  30  Ala.  511; 
Hicks  v.  State,  86  Ala.  30. 

Volume  XXII. 


Evidence. 


PERJURY. 


Admissibility. 


/;.  Record  of  Proceedings.  —  The  record  and  judgment  in  the  proceed- 
ing in  which  the  alleged  false  testimony  was  given  are  admissible  as  a  mat- 
ter of  inducement  to  the  perjury  to  show  the  pendency  of  the  proceeding,  the 
jurisdiction  of  the  court,  and  the  giving  of  the  testimony  and  its  materiality 
to  the  issue,  but  not  for  the  purpose  of  establishing  the  truth  or  falsity  of  the 
testimony.  When  so  admitted  it  is  the  duty  of  the  court,  by  proper  instruc- 
tions, to  restrict  the  use  of  such  evidence  by  the  jury  to  the  purposes  for 
which  it  is  competent.1    The  record  of  another  case  against  the  same  defend- 

Hearsay  Evidence  is  not  admissible.  Pollard 
v.  People,  69  111.  148;  Slate  v.  Day,  100  Mo. 
242;  State  v.  Fannon,  158  Mo.  149;  Maines  v. 
Slate,  23  Tex.  App.  568;  Sisk  v.  State,  28  Tex. 
App.  432. 

Declarations.  —  As  to  the  admissibility  of  the 
defendant's  declarations,  see  Fleming  v. 
State,  98  Ala.  69;  McCord  v.  Stale.  83  Ga.  521, 
Spencer  v.  Com.,  (.Ky.  1893)  22  S.  W.  Rep. 
559;  State  v.  Williams,  30  Mo.  364;  II.  S.  v. 
De  Amador,  6  N.  Mex.  173;  Cordway  v.  State, 
25  Tex.  App.  405. 

As  to  declarations  of  third  persons,  see 
Heflin  v.  Slate,  88  Ga.  151,  30  Am.  Si.  Rep. 
147;  Brown  v.  State,  57  Miss.  424;  State  v. 
Higgins,  124  Mo.  640;  Lambert  v.  People,  (Ct. 
App.)  6  Abb.  N.  Cas.  (N.  Y.)  181 ;  Sisk  v. 
State,  28  Tex.  App.  432;  Kitchen  v.  State,  29 
Tex.  App.  45;  Martin  Stale,  33  Tex.  Crim. 
317;  Langford  v.  State,  9  Tex.  App.  283;  Rea- 
vis  v.  Stale,  6  VVyo.  240. 

Character.  —  Where  the  defendant  testifies, 
evidence  of  his  bad  character  is  admissible. 
State  v.  Day.  100  Mo.  242. 

Evidence  Tending  to  Show  a  Corrupt  Motive  is 
admissible.  Rex  v.  Munton,  3  C.  &  P.  498,  14 
E.  C.  L.  411 :  Reg.  v.  Boynes,  I  C.  &  K.  65,  47 
E.  C.  L.  65;  Heflin  v.  State.  88  Ga.  151,  30  Am. 
St.  Rep.  147;  State  v.  Hascall,  6  N.  H.  352.  Or 
to  disprove  a  corrupt  intent.  Flemister  v.  State, 
48  Ga.  170;  Com.  v.  Brady,  7  Gray  (Mass.) 
320;  State  v.  Curtis,  12  Ired.  L.  (34  N.  Car.) 
270. 

The  Testimony  of  Other  Witnesses  in  the  Cause 

in  which  the  alleged  false  testimony  was  given 
is  admissible  to  show  the  materiality  of  the 
defendant's  testimony.  People  Lem  You, 
97  Cal.  224;  People  v.  Macard,  109  Mich.  623. 

An  Indictment  Against  a  Witness  for  the  De- 
fense, for  perjury  committed  in  the  same  trial 
in  which  the  defendant's  perjury  is  charged 
to  have  been  committed,  is  admissible  for  the 
purpose  of  impeaching  his  credit,  though  not 
his  competency.  Brown  v.  State,  24  Tex. 
App.  170. 

The  Reporter's  Notes  of  the  trial  in  which  the 
perjury  was  committed  may  be  read  by  him 
on  the  perjury  trial.  People  v.  Macard,  109 
Mich.  623;  Cutler  v.  Territory,  8  Okla.  101; 
State  v.  Camley,  67  Vt.  322. 

Parol  Evidence  of  what  accused  swore  to  is 
admissible.  People  v.  Curtis,  50  Cal.  95;  State 
v.  Gibbs,  10  Mont.  213. 

1.  Record  as  Evidence.  —  U.  S.  v.  Burkhardt, 
31  Fed.  Rep.  141 ;  Esiill  v.  State,  3S  Tex. 
Ctim.  255;  Martinez  v.  State,  39  Tex.  Crim. 
479;  Ross  v.  State,  40  Tex.  Crim.  349;  Gabriel- 
sky  v.  State,  13  Tex.  App.  428;  Higgenbotham 
v.  State,  24  Tex.  App.  505;  Littlefield  v.  State, 
24  Tex.  App.  167;  Partain  v.  State,  22  Tex. 
App.  100;  Davidson  v.  Stale,  22  Tex.  App. 
373;  Washington  v.  State,  23  Tex.  App.  336; 


California.  —  People  v.  Rodley,  131  Cal.  240. 

Georgia.  —  Heflin  v.  State,  138  Ga.  151,  30 
Am.  St.  Rep.  147;  Adams  v.  State,  93  Ga.  166. 

Illinois.  —  Maynard  v.  People,  135  111.  416. 

Indiana.  —  State  v.  Hunt,  137  Ind.  537. 

Iowa.  —  State  v.  Seaton,  8  Iowa  138;  State 
v.  Voght,  27  Iowa  117;  State  v.  Swafford,  98 
Iowa  362. 

Kentucky. — Barton  v.  Com.,  (Ky.  1895)  32 
S.  W.  Rep.  171. 

Louisiana.  —  State  v.  Faulk,  30  La.  Ann.  831. 

Maine.  —  State  v.  Hall,  49  Me.  412. 

Massachusetts.  —  Com.  v.  Builand,  119  Mass. 
317;  Com.  v.  Farley,  Thach.  Crim.  Cas. 
(Mass.)  654. 

Mississippi.  —  Rule  v.  State,  (Miss.  1898)  22 
So.  Rep.  872. 

North  Carolina.  —  State  v.  Jones,  91  N.  Car. 
629;  State  v.  Curtis,  12  Ired.  L.  (34  N.  Car.) 
270. 

Texas.  —  Hill  v.  State,  22  Tex.  App.  579; 
Jefferson  v.  State,  (Tex.  Crim.  1895)  29  S.  W. 
Rep.  1090;  Rogers  v.  State,  35  Tex.  Crim.  221; 
Jemiijan  v.  State,  (Tex.  Crim.  1901)  63  S.  W. 
Rep  560.  See  also  Harkreader  v.  State,  35 
Tex.  Crim.  243,  60  Am.  St.  Rep.  40. 

Secondary  Evidence  of  Sworn  Declaration  in 
Writing  Alleged  to  Be  False.  —  Gordon  v.  State, 
48  N.  J.  L.  611. 

Evidence  Held  Inadmissible  —  England.  — 
Reg.  v.  Fontaine  Moreau,  11  Q.  B.  1028,  63 
E.  C.  L.  1028. 

Alabama.  —  Fleming  v.  State,  98  Ala.  69. 
See  also  Walker  v.  Slate,  107  Ala.  5. 

California.  —  People  v.  Quinn,  18  Cal.  122; 
People  v.  Bartman,  81  Cal.  200. 

Georgia.  —  McCord  v.  State,  83  Ga.  521. 

Iowa.  —  State  v.  Swafford,  98  Iowa  362.  See 
also  State  v.  Potts,  83  Iowa  317. 

Kentucky.  —  Mitchell  v.  Com.,  (Ky.  1894)  25 
S.  W.  Rep.  884;  Milstead  v.  Com.,  (Ky.  1899) 
51  S.  W.  Rep.  451. 

Louisiana.  —  State  v.  Spencer,  45  La.  Ann.  i. 

Massachusetts. — Com.  v.  Parker,  2  Cush. 
(Mass.)  212;  Com.  v.  Stone,  Thach.  Crim.  Cas. 
(Mass.)  604. 

Mississippi.  —  Hemphill  v.  State,  71  Miss. 
877. 

Missouri.  —  State  v.  Blize,  in  Mo.  464; 
Stale  v.  Frisby,  90  Mo.  530. 

New  York.  —  People  v.  Gibson,  24  N.  Y. 
App.  Div.  12. 

North  Carolina.  —  State  v.  Murphy,  101  N. 
Car.  697. 

Oklahoma.  ■ —  Meyers  v.  U.  S.,  5  Okla.  173. 

Texas.  —  Pearson  v.  Slate,  (Tex.  Crim.  1895) 
33  S.  W.  Rep.  224;  Miller  v.  State,  (Tex. 
Crim.  1900)  60  S.  W.  Rep.  673;  Steber  v.  State, 
23  Tex.  App.  176;  Hutcherson  v.  State,  33  Tex. 
Crim.  67;  Harkreader  v.  State,  35  Tex.  Crim. 
243,  60  Am.  St.  Rep.  40. 

Wyoming.  —  Reavis  v.  State,  6  Wyo.  240. 
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ant  is  not  admissible.1  Where  the  perjury  is  charged  to  have  been  committed 
by  the  defendant  upon  the  trial  of  a  previous  indictment  against  him  for  a 
criminal  offense,  a  judgment  of  acquittal  in  such  case  is  not  admissible  on  the 
perjury  trial  to  show  the  innocence  of  the  accused.'2 

2.  Competency  of  Witnesses.  —  The  general  rules  as  to  the  competency  of 
witnesses  in  criminal  cases  apply  upon  the  trial  of  an  indictment  for  perjury.3 

3.  Quantum   Of  Proof  —  a.    IN    GENERAL  —  Proof  Must  Be   Beyond  a  Eeasonable 

Doubt.  —  In  accordance  with  the  general  rule  ot  evidence  in  criminal  cases,  the 
offense  of  perjury  must  be  proved  beyond  a  reasonable  doubt. '    But  proof 


Maines  v.  Stale,  23  Tex.  App.  568,  Kitchen 
v.  State,  26  Tex.  App.  165  See  also  Smith  v. 
State,  103  Ala.  57;  People  v.  Macard,  109  Mich. 
623;  Stale  v.  Higgins,  124  Mo.  640;  Hill  v. 
State.  22  Tex.  App.  579;  Franklin  v.  State,  38 
Tex.  Crim.  346. 

See  generally,  that  the  former  trial  may  or 
must  be  proved  by  the  production  of  the  rec- 
ord, Green  v.  Gatswick,  Bull.  N.  P.  243;  Reg.  7. 
Gordon.  C  &  M.  410,  41  E.  C.  L.  225;  Reg.  v. 
Goadfelloiv,  C.  &  M.  569,  41  E.  C.  L.  310;  Rex 
v.  Browne,  3  C.  &  P.  572,  14  E.  C.  L.  457;  Rex 
v.  Stovel,  6  C.  &  P.  489,  25  E.  C.  L.  504; 
Rex  v.  Ward.  6  C.  &  P.  366.  25  E.  C.  L.  440; 
Reg.  v.  Hurrell,  3  F.  &  F.  271;  Reg.  v.  Hud- 
son, 1  F.  &  F.  56;  McMuiry  v.  State,  6  Ala. 
324;  Hefiin  v.  State,  88  Ga.  151;  Respublica  v. 
Goss,  2  Yeates  (Pa.)  479;  King  v.  State,  32 
Tex.  Crim.  463;  State  v.  Clark,  2  Tyler  (Vt.)  282. 

The  record  is  admissible  as  prima  facie  proof 
that  the  trial  coi  rt  had  jurisdiction.  State  v. 
Blaisdell,  59  N.  H.  328. 

Record  of  Court  Trying  Perjury  Charge.  — 
Upon  the  trial  of  an  indictment  for  perjury  in 
the  same  court  in  which  the  perjury  was  com- 
mitted, a  copy  of  ihe  record  need  not  be  pro- 
duced, as  the  court  is  presumed  to  know  its 
own  record.  U.  S.  v.  Erskine,  4  Cranch  (C. 
C.)  299. 

Whole  Record  Should  Be  Received  —  Where 
the  state  introduces  a  part  only  of  the  record 
it  is  error  to  exclude  the  other  parts  of  the  rec- 
ord containing  the  instructions  of  the  court. 
Rule  v.  State,  (M  iss.  189S)  22  So.  Rep.  872. 

The  Original  Pleadings  and  rulings  and  judg- 
ment of  the  court  are  admissible  where  the 
finil  record  has  not  been  made  up.  Smith  v. 
State,  103  Ala.  57. 

1.  Record  of  Another  Case.  — Gibson  v.  Stale, 
(Tex.  App.  1890)  15  S.  W.  Rep  118;  Jefferson 
v.  State,  (Tex.  Crim.  1895)  29  S.  W  Rep.  1090. 

2.  Judgment  of  Former  Acquittal  Held  Inadmis- 
sible.—  Stale  v.  Ciywood,  96  Iowa  373;  State 
v.  Williams,  60  Kan.  837;  Hutcherson  v.  State, 
33  Tex.  Crim.  67. 

Under  a  statute  allowing  a  defendant  in  a 
criminal  case  to  testify  in  his  own  behalf,  a 
verdict  of  acquittal  on  the  criminal  charge  is 
no  bar  to  a  prosecution  for  perjury  for  false 
testimony  given  by  him  on  such  trial.  People 
%  Sculley,  (Oyer  &  T.  Ct.)  3  N  Y.  Crim. 
244- 

Contrary  Doctrine.  —  The  acquittal  of  the  de- 
fendant in  a  criminal  case  is  a  conclusive  ad- 
judication in  his  favor  upon  a  subsequent  trial 
for  perjury  alleged  to  have  been  committed 
by  him  on  the  former  trial,  where  the  two  in- 
dictments relate  to  the  same  transaction  and 
would  be  sustained  by  the  same  evidence,  but 
not  where  the  same  evidence  would  not  sus- 


tain both  indictments.  U.  S.  v.  Butler,  38 
Fed.  Rep.  498. 

A  judgment  acquitting  the  defendant  of 
adultery  is  conclusive  in  his  favor  upon  a  trial 
for  false  swearing  on  a  former  trial  that  he  had 
not  committed  the  adultery  charged.  Cooper 
v.  Com  ,  (Ky.  1899)  «S.  W.  Rep.  789. 

The  Record  of  Acquittal  of  a  Charge  of  Perjury 
is  conclusive  evidence  that  the  accused  was 
not  guilty  of  perjury,  but  not  of  the  truth  of 
his  alleged  false  statements.  Bell  v.  Senneff, 
83  111.  122. 

3,  See  the  title  Witnesses. 
Extent  of  Knowledge.  —  On  the  trial  of  an  in- 
dictment for  perjury  in  testimony  given  in 
court,  a  witness  who  heard  all  but  a  small 
portion  of  such  testimony  is  competent.  Com. 
v.  Farley,  Thach.  Crim.  Cas.  (Mass.)  655. 

The  fact  that  a  witness  is  unable  to  report 
the  entire  testimony  given  by  the  defendant 
does  not  prevent  him  from  testifying  to  the 
particular  part  of  the  defendant's  testimony 
on  which  the  perjury  is  assigned.  Hutcherson 
v.  Slate,  33  Tex.  Crim.  67. 

The  Witness  Must  Be  Credible  Beach  v. 

State,  32  Tex.  Crim.  240;  Kitchen  v.  State,  29 
Tex.  App.  45:  Smith  v.  State,  22  Tex.  App. 
196.  That  is,  he  must  be  a  witness  competent 
and  worthy  of  belief.  Wilson  v.  State,  27 
Tex.  App.  47,  11  Am.  St.  Rep.  180. 

The  Grand  Jurors  are  competent  witnesses  to 
prove  the  perjury  committed  before  them. 
People  v.  Young,  31  Cal.  563;  Izer  v.  State,  77 
Md.  no.  So  also  of  other  persons  present  in 
the  jury  room.  Reg.  v.  Hughes,  1  C.  &  K. 
519,  47  E.  C.  L.  519. 

As  to  Testimony  of  an  Accomplice,  see  People 
v.  Rodley,  131  Cal.  240;  Beach  v.  State,  32  Tex. 
Crim.  240;  Kitchen  v.  State,  29  Tex.  App.  45. 

4.  Proof  Must  Be  Beyond  Reasonable  Doubt.  — 
Rex  -'.  De  Beauvoir,  7  C.  &  P.  17,  32  E.  C.  L. 
422;  Gallowav  v.  State,  29  Ind.  442;  People  71. 
German,  no  Mich.  244;  Slate  v.  Fannon,  158 
Mo.  149;  Gandy  v..  State,  23  Neb.  436,  27  Neb, 
707;  Territoty  v.  Williams,  q  N.  Mex.  400; 
State  v.  Knox,  Phil.  L.  (61  N.  Car.)  312;  Frank- 
lin v.  Slate,  38  Tex.  Crim.  346. 

Evidence  Held  Insufficient.  —  Thomas  v.  State, 
51  Ark.  138;  People  v.  Wells,  103  Cal.  631; 
People  v.  Porter,  104  Cal.  415  ;  People  v.  Strass- 
man,  112  Cal.  683;  People  v.  Maxwell,  118 
Cal.  50;  Ex  p.  Meyer,  (Cal.  1895)  40  Pac.  Rep. 
953:  Silver  v.  State,  17  Ohio  365,  Gabrielsky 
v.  Stale,  13  Tex.  App.  428;  Gabe  v.  State, 
(Tex.  App.  1892)  18  S.  W.  Rep.  413;  Waul  v. 
State,  33  Tex.  Crim.  228;  Meeks  v.  State,  32 
Tex.  Crim.  420;  Builer  v.  State,  36  Tex.  Crim. 
444;  Butler  v.  State,  (Tex.  Crim.  1896)  38  S. 
W.  Rep.  46;  Carter  v.  State,  (Tex.  Crim.  1898) 
43  S.  W.  Rep  996. 
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beyond  a  reasonable  doubt  is  sufficient.1  Where  the  indictment  contains 
several  distinct  charges  of  perjury,  proof  of  any  one  of  them  is  sufficient.2 
It  was  held  in  an  early  English  case  that  the  whole  of  the  defendant's  testi- 
mony should  be  proved,  for  he  might  have  corrected  in  one  part  of  his  testi- 
mony mistakes  made  in  another.3  The  better  doctrine,  however,  is  that  it  is 
only  necessary  to  prove  so  much  of  the  defendant's  testimony  as  relates  to 
the  particular  fact  on  which  the  perjury  is  assigned.4 

b.  Number  of  Witnesses  Required.  —  By  the  Ancient  Rule  of  the  common  Law 
the  testimony  of  two  witnesses,  both  directly  contradicting  the  prisoner's 
oath,  was  required  to  convict  of  perjury,  for  the  testimony  of  one  witness 
would  simply  be  one  oath  against  another.3 

Modern  Rule.  —  This  rule  has  long  been  relaxed,6  and  it  is  now  held  that 
perjury  must  be  proved  either  by  the  testimony  of  two  witnesses,  or  by  that  of 
one  witness  supported  by  proof  of  corroborating  circumstances,  and  that  such 
proof  is  sufficient.7 

Car.)  546;  Reg.  v.  Muscot,  10  Mod.  192.  See 
Champney's  Case,  2  Lewin  C.  C.  258. 

United  States.  —  U.  S.  v.  Hall.  44  Fed.  Rep. 

864. 

Alabama.  —  Peterson  v.  Slate,  74  Ala.  34. 
California.  —  People  z.  Wells,  103  Cal.  631; 
People  v.  Potter,  104  Cal.  415;  People  ».  Max- 
well, 118  Cal.  50;  People  v.  Rodley,  131  Cal. 

240. 

Florida.  —  McClerkin  1.  State.  20  Fla.  879. 
Georgia.  —  Haines  v.  Stale,  ioq  Ga.  526. 
Iowa.  —  State  -■.  Waddle,  100  Iowa  57. 
Kentucky.  —  Wells  v.  Com  ,  (Ky.  1887)  6  S. 
W.  Rep.  150;  Wadlington  v.  Com.,  (Kv.  1900) 
59  S.  W.  Rep.  851. 

Louisiana.  ■ —  State  v.  Jean.  42  La.  Ann.  946. 
Massachusetts.  —  Com.  v.  Pollard.  12  Met. 
(Mass.)  225;  Com.  v.  Parker,  2  Cush.  (Mass.) 
212;  Com.  </.  Butland,  119  Mass.  317. 

Mississippi.  —  Vance  v.  State,  62  Miss.  137; 
Briwn  v.  Stale,  57  Miss.  424;  Hemphill  v. 
State,  71  Miss.  877;  Whittle  v.  Stale,  (Miss. 
1901)  30  So.  Rep.  722. 

Missouri.  —  Slate  -j.  Blize,  111  Mo.  464; 
Slate  v.  Heed,  57  Mo.  252;  State  v.  Miller.  44 
Mo.  A  pp.  159. 

Montana.  —  State  v.  Gibbs,  10  Mont.  213. 
Nebraska.  —  Gandy  v.  Slate.  23  Neb.  436,  27 
Neb.  707. 

ATew  Jersey.  —  State  v.  Dayton.  23  N.  J.  L. 
49,  53  Am.  Dec.  270. 

New  Mexico.  —  Territory  z.  Williams,  9  N 

Mex.  400. 

New  York.  —  People  v.  Stone,  32  Hun(N. 
Y.)4i. 

North  Carolina.  —  State  v.  Hawkins.  115  N. 
Car.  712;  State  v.  Swaim,  97  N.  Car.  462. 
Ohio.  —  Crusen  v.  Slate.  10  Ohio  Si.  25S. 
Pennsylvania.  —  Williams  v.  Com.,  91  Pa. 
St.  493- 

South  Carolina.  —  State  v.  Hayward,  1  N'ott 
&  M.  (S.  Car.)  546. 

Texas.  —  State  v.  Buie,  43  Tex.  532;  Gabriel- 
sky  v.  State,  13  Tex.  App.  42S;  Gartman  s. 
State,  16  Tex.  App.  215;  Hernandez  v.  Siaie, 
18  Tex.  App.  134,  51  Am.  Rep.  295;  Anderson 
v.  State,  24  Tex.  App.  705;  Plummer  <■.  Slate, 
35  Tex.  Crim.  202;  Franklin  v.  State,  3S  Tex. 
Crim.  346;  Maines  v.  State.  26  Tex.  App.  14; 
Smith  v.  State,  22  Tex.  App  196;  Watets  v. 
Slate,  30  Tex.  App.  2S4;  Kemp  v.  Slate.  28 
Tex.  App.  519;  Beach  v.  State,  32  Tex.  Crim. 
240;  Washington  v.  State.  22  Tex.  App.  26; 
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1.  Pennaman  v.  State,  58  Ga.  336;  Galloway 
v.  State,  29  Ind.  442;  People  v.  Dowdall,  124 
Mich.  166. 

Evidence  Held  Sufficient  —  England.  —  Reg. 
v.  Hare,  13  Cox  C.  C.  174. 

United  States.  —  Babcock  v.  U.  S.,  34  Fed. 
Rep.  873;  U.  S.  v.  Jones,  14  Blatchf.  (U.  S.)  90. 

Arkansas.  —  Mason  v.  State,  55  Ark.  529. 

Iowa.  —  State  v.  Clough,  119  Iowa  714.  See 
also  State  v.  S vvafford,  98  Iowa  362. 

Kentucky.  — Com.  v.  Davis,  92  Ky.  460. 

Massachusetts.  —  Com.  v.  Parker,  2  Cush. 
(Mass.)  212. 

Mississippi.  —  Hemphill  v.  State,  71  Miss. 
877. 

New  York.  —  People  v.  Hayes,  70  Hun  (N. 
Y.)  in. 

North  Carolina.  —  State  v.  Hawkins,  115  N. 
Car.  712;  State  v.  Swaim,  97  N.  Car.  462. 

Texas.  —  Rogers  v.  State,  35  Tex.  Crim.  221 ; 
Martinez  v.  State,  39  Tex.  Crim.  479;  Wilker- 
son  v.  State,  (Tex.  Crim.  1900)  55  S.  W.  Rep. 
49- 

Utah.  —  U.  S.  v.  Brown,  6  Utah  115. 

Wyoming.  —  Cerns  v.  Territorv,  3  Wyo.  270. 

The  Exact  Words  of  the  defendant  in  giving 
false  testimony  need  not  be  proved;  il  is  suffi- 
cient to  prove  substantially  what  he  said. 
Taylor  v.  State,  48  Ala.  157. 

2.  Smith  v.  State,  103  Ala.  57;  Marvin  v. 
State,  53  Ark.  395;  State  v.  Day,  100  Mo.  242; 
State  v.  Blaisdell,  59  N.  H.  328;  Slate  v.  Has- 
call.  6  N.  H.  352;  Harris  v.  People.  64  N.  Y. 
148;  Moore  v.  State,  32  Tex.  Crim.  405. 

3.  Rex  v.  Rowley,  1  R.  &  M.  299;  U.  S.  z. 
Erskine,  4  Cranch  (C.  C.)  2gg. 

4.  Rex  v.  Jones,  Peake  N.  P.  (ed.  1795)  37; 
U.  S.  v.  Erskine,  4  Cranch  (C.  C.)  299. 

In  Rex  v.  Dowlin,  Peake  N.  P  (ed.  1795) 
170,  the  rule  of  ihe  above  case  was  recognized, 
bui  it  was  held  that  where  the  perjury  con- 
sisted of  statements  made  on  cross-examina- 
tion as  to  matters  unconnected  with  the  direct 
examination,  proof  of  all  the  defendant  swore 
on  cross-examination  was  sufficient. 

5.  U.  S.  v.  Wood,  14  Pet.  (U.  S.)  430.  See 
Champney's  Case,  2  Lewin  C.  C.  258. 

6.  For  an  Historical  Account  of  the  Relaxation 
of  the  Ancient  Rule,  see  U.  S.  v.  Wood,  14  Pet. 
(U.  S.)  430. 

7.  Modern  Rule  as  to  Quantum  of  Proof — Eng- 
land. —  Reg.  v.  Parker,  C.  &  M.  639,  41  E.  C. 
L.  346;  State  v.  Hayward,  1  Nott  &  M.  (S. 
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One  Witness  insufficient.  —  The  accused  cannot  be  convicted  upon  the  uncor- 
roborated testimony  of  one  witness,1  for  this  would  be  merely  one  oath 
against  another.2  This  is  said  to  be  not  a  mere  technical  rule,  but  a  rule 
founded  on  substantial  justice.3 

Rule  of  Proof  Limited.  —  The  rule  requiring  more  than  the  testimony  of  a  single 
witness  is  limited  to  the  question  of  the  falsity  of  the  defendant's  oath.  The 
fact  that  he  swore  as  charged  may  be  proved  by  one  witness.4 

Where  the  Indictment  Contains  Several  Assignments  of  Perjury,  it  seems  that  the  general 
rule  of  proof  appiies  to  each  assignment.5 

False  Swearing.  —  The  same  rule  as  to  quantum  of  proof  applies  upon  a  trial 
for  false  swearing,  as  in  perjury  cases.6 

c.  Corroborating  Evidence. — There  must  be  proof  of  independent  and 
material  facts  or  circumstances  tending  directly  to  corroborate  the  testimony 
of  the  witness  for  the  prosecution.7  The  corroboration  may  be  furnished  by 
facts  and  circumstances  as  well  as  by  direct  and  positive  testimony.8  It  must, 
of  course,  be  inconsistent  with  the  defendant's  oath.9 

The  Corroborating  Evidence  Must  Be  of  a  Strong  Character,  and  not  merely  corrobora- 
tive in  slight  particulars, 10  and  must  be  positive  and  unequivocal. 11  It  is  stated 


Kitchen  v.  State,  29  Tex.  App.  45;  Grandison 
v.  Stale,  29  Tex.  App.  186;  Rogers  v.  State,  35 
Tex.  Crim.  221;  Whitaker  v.  State,  37  Tex. 
Crim.  479;  Carter  v.  Stale,  (Tex.  Ciim.  1898) 
43  S.  W.  Rep.  996;  Montgomery  v.  State, 
(Tex  Crim.  1897)  40  S.  W.  Rep.  805;  Butler  v. 
State,  (Tex.  Crim.  1896)  38  S.  W.  Rep.  46. 

Virginia, — Schwartz  v.  Com,  27  Gratt. 
(Va.)  1025,  21  Am.  Rep.  365. 

1.  Testimony  of  One  Witness   Insufficient.  — 
Reg.  v.  Braithwaile,  8  Cox  C.  C.  254,  1  F.  & 
F.  638;  Cliampney's  Case,  2  Lewin  C.  C.  258 
Reg.  v.  Yates,  C.  &  M.  132,  41  E.  C.  L.  77 
Reg.  v.  Muscot,  10  Mod.  192;  Rex  v.  Brought 
ton,  2  Stra.  1229;  People  v.  Davis,  61  Cal.  536 
Galloway  v.  State,  29  Ind.  442;  State  v.  Heed 
57  Mo  252:  Territory  v.  Williams,  9  N.  Mex 
400:  People  v.  Stone,  32  Hun  (N.  Y.)  41;  Tay 
lor  v.  Slate,  (Tex.  Crim.  1893)  22  S.  W.  Rep 
974;  State  v.  Hayward,  1  Nott  &  M.  (S.  Car.) 
546     And  see  cases  cited  in  note  immediately 
preceding. 

The  Omission  to  Instruct  the  Jury  that  the  de- 
fendant can  be  convicted  only  upon  the  testi- 
mony of  two  witnesses  or  of  one  witness 
strongly  corroborated  by  other  evidence,  is  re- 
versible error.  Grandison  v.  State,  29  Tex. 
App.  186;  Gariman  v.  State,  16  Tex.  App  215; 
Washington  v.  State,  22  Tex.  App.  26;  Brook- 
lyn v.  State,  27  Tex.  App.  701;  Aguierre  v. 
Siate,  31  Tex.  Crim.  519;  Miller  v.  State,  27 
Tex.  App.  497;  Wilson  v.  State,  27  Tex.  App. 
47,  11  Am.  St.  Rep.  180. 

2.  Galloway  v.  State,  29  Ind.  442;  State  v. 
Waddle,  100  Iowa  57,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  p.  373. 

3.  Reg.  v.  Yates,  C.  &  M.  132.  41  E.  C.  L. 
77- 

4.  Rule  Limited  to  Proof  of  Falsity.  —  U.  S.  v. 

Hall,  44  Fed.  Rep.  864;  State  v.  Wood,  17 
Iowa  18;  State  v.  Jean,  42  La.  Ann.  946;  Peo- 
ple v.  Hayes,  70  Hun  (N.  Y.)  ill,  affirmed  140 
N.  Y.  484,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  354;  Com.  v.  Pollard,  is  Met. 
(Mas?  )  225. 

Contra.  —  State  v.  Howard.  4  McCord  L.  (S. 
Car.)  159,  which  case  is  reported  in  only  two 
lin»-5,  and  would  seem  to  be  entitled  to  no 
"weight. 
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cases,  laid  down  in  California  Code  Civ.  Pro., 
§  1968,  means  only  that  there  must  be  direct 
evidence  as  to  the  falsity  of  the  testimony 
charged  to  be  perjury.  People  v.  Rodley,  131 
Cal.  240. 

6.  Proof  of  Several  Assignments  of  Perjury.  — 

See  Reg.  v.  Parker,  C.  &  M.  639,  41  E.  C.  L. 
346;  Williams  v.  Com.,  91  Pa.  St.  493;  Lea  v. 
State,  64  Miss.  278.  See  also  Reg.  v.  Hare, 
13  Cox  C.  C.  174. 

6.  Com.  v.  Davis,  92  Ky.  460;  Aguierre  v. 
Slate,  31  Tex.  Crim.  519. 

7.  Corroboration  by  Independent  Testimony.  — 
People  v.  Stone,  32  Hun  (N.  Y.)  41. 

A  witness  cannot  corroborate  himself.  Ga- 
brielsky  v.  State,  13  Tex.  App.  428. 

8.  Proof  by  Circumstantial  Evidence.  •—  State 
v.  Raymond,  20  Iowa  582;  State  v.  Clough, 
in  Iowa  714;  Eighmy  v.  People;  79  N.  Y.  546; 
Plummer  v.  State,  35  Tex.  Ciim.  202;  Rogers 
v.  State,  35  Tex.  Crim.  221.  See  Maines  v. 
State,  26  Tex.  App.  14;  Beach  z.  State,  32  Tex. 
Crim.  240. 

In  Franklin  v.  State,  38  Tex.  Crim.  347,  it 
is  said  that  the  decision  of  Kemp  v.  State,  38 
Tex.  App.  519,  as  to  circumstantial  evidence 
is  overruled  by  the  later  cases. 
,  Perjury  may  be  established  by  circumstan- 
tial evidence,  but  this  must  be  done  by  the  tes- 
timony of  at  least  two  credible  witnesses  or  by 
one  credible  witness  strongly  corroborated. 
Plummer  v.  State,  35  Tex.  Crim.  202. 

Defendant's  Manner  on  Stand.  —  Where  the 
defendant  testifies  in  his  own  behalf,  his  man- 
ner and  testimony  may  be  sufficient  corrobo- 
ration of  the  prosecuting  witness.  Stale  v. 
Miller,  24  W.  Va.  802. 

9.  Reg.  v.  Boulter,  5  Cox  C.  C.  543,  3  C  & 
K.  236,  2  Den.  C.  C.  396. 

10.  Corroborative  Evidence  Must  Be  Strong.  — 
Champney's  Case,  2  Lewin  C.  C.  258;  Reg. 
v.  Yates,  C.  &  M.  132,  41  E.  C.  L.  77;  Galloway 
v.  State,  29  Ind.  442;  State  v.  Heed,  57  Mo. 
252;  State  v.  Miller,  44  Mo.  App.  159;  State 
v.  Buie,  43  Tex.  532;  Hernandez  v.  Slate,  18 
Tex.  App.  134,  51  Am.  Rep.  295;  Schwartz  v. 
Com.,  27  Gratt.  (Va.)  1025,  21  Am.  Rep.  365. 

11.  Gandy  v.  State.  27  Neb.  747. 
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by  some  courts  that  the  corroborating  circumstances  must  be  equivalent  to 
the  testimony  of  another  witness.1  But  this  is  not  an  accurate  statement  of 
the  law.  It  is  sufficient  if  the  evidence  is  more  than  sufficient  to  counter- 
balance the  oath  of  the  prisoner,  and  the  legal  presumption  of  his  innocence,* 
and  give  a  clear  preponderance  to  the  evidence  of  the  state,  so  as  to  establish 
the  defendant's  guilt  beyond  a  reasonable  doubt.3 

4.  Conviction  upon  Defendant's  Contradictory  Statements.  —  A  person  cannot 
be  convicted  of  perjury  merely  upon  proof  that  at  another  time  he  made  a 
statement,  whether  under  oath  or  not.  directly  contradicting  his  alleged  false 
testimony,  for  in  such  case,  without  other  evidence,  it  could  not  be  determined 
which  of  the  contradictory  statements  was  false.4  Moreover,  both  statements 
may  have  been  made  with  the  honest  belief  that  they  were  true.5  But  the 
defendant  may  be  convicted  where  the  statement  offered  against  him  is 
proved  by  other  evidence  to  be  the  true  one.6  And  such  statements  are 
sufficient  corroboration  of  the  testimony  of  the  prosecuting  witness.7 

5.  Conviction  upon  Documentary  Evidence.  —  The  testimony  of  a  living  wit- 
ness to  the  corpus  delicti  is  not  absolutely  necessary  to  a  conviction  of  perjury, 
but  the  defendant's  guilt  may  be  established  by  documentary  evidence  alone, 
upon  proof  of  its  authenticity.  Thus  proof  by  oral  testimony  may  be  dis- 
pensed with,  where  the  falsity  of  the  defendant's  oath  is  directly  proved  by 
documentary  or  written  testimony  springing  from  himself,  with  circumstances 
showing  the  corrupt  intent;  or  in  cases  where  the  alleged  false  testimony  is 
contradicted  by  a  public  record,  proved  to  have  been  known  to  the  defendant 
when  he  took  the  oath,  the  oath  only  being  proved  to  have  been  taken;  or 
in  cases  where  a  person  is  charged  with  taking  an  oath  contrary  to  what  he 
must  necessarily  have  known  to  be  the  truth,  and  the  false  swearing  can  be 
proved  by  his  own  letters  relating  to  the  fact  sworn  to,  or  by  any  other  written 
testimony  existing  and  being  found  in  his  possession,  and  which  has  been 
treated  by  him  as  containing  the  evidence  of  the  fact  recited  in  it.8 

6.  Confession  in  Open  Court.  —  Where  the  statute  so  provides,  the  defendant 
may  be  convicted  upon  his  own  confession  in  open  court.9 

1.  Reg.  v.  Parker,  C.  &  M.  639,  41  E.  C.  L.  Buckley,  18  Oregon  228;  Schwartz  v.  Com., 
346;  McClerkin  v.  State,  20  Fla.  879;  Gandy  27  Gratt.  (Va.)  1025,  21  Am.  Rep.  365;  Rhodes 
v.  State,  23  Neb.  436,  27  Neb.  707.  See  Silver  v.  Com.,  78  Va.  C92;  Brooks  v.  Stale,  29  Tex. 
v.  Slate,  17  Ohio  365.  App.  582.    Contra,  People  v.  Burden,  9  Barb. 

2.  Evidence  Need  Not  Be  Equivalent  to  That  of  (N.  Y.)  469 

Another  Witness. —  Whart.  Cr.  L.,  §  802;  Gal-  Where  a  witness  gave  contradictory  evidence 

low.iy  v.  Slate,  29  Ind.  442;  Com.  v.  Davis,  92  in  succeeding  trials,  and  on  the  second  trial 

Ky.  460;  State  v.  Jean,  42  La.  Ann.  946;  Com.  swore  that  he  did  not  on  the  first  testify  to 

v.  Parker,  2  Cush.  (Mass.)  212;  State  v.  Heed,  facts  contradicted  by  his  testimony  on  the 

57  Mo.  252;  State  v.  Miller,  44  Mo.  App.  159;  second,  testimony  as  to  which  statement  was 

People  v.  Stone,  32  Hun  (N.  Y.)  41;  State  v.  true  is  immaterial  where  the  perjury  is  predi- 

Peters,  107  N.  Car.  876;  Whitaker  v.  Slate,  37  cated  on  the  evidence  that  he  did  not  testify 

Tex.  Crirn.   479.    See    Reg.    v.  Muscot,   10  to  such  facts  in  the  first  case.    Whitaker  v. 

Mod.  192.  State,  37  Tex.  Crim.  479. 

Whit  Is  Sufficient  Corroborative  Evidence.  —  5.  Jackson's  Case.  1  Lewin  C.  C.  270. 

See  U.  S.  v.  Hall,  44  Fed.  Rep.  864;  People  v.  6.  Reg.  v.  Hook,  8  Cox  C.  C.  5;  Rex  v. 

Rodley,  131  Cal.  240;  Flemister  v.  State,  81  Knill.  5  B.  &  Aid.  929,  note,  7  E.  C.  L.  306, 

Ga.  768;  State  v.  Swafford,  98  Iowa  362;  Stale  note;  Hemphill  v.  Slate,  71  Miss.  877.  See 

v.  Clough,  in  Iowa  714;  Com.  v.  Davis,  92  also  Peterson  v.  State,  74  Ala.  34. 

Ky.  460;  Barton  v.  Com.,  (Ky.  1895)  32  S.  W.  7.  State  v.  Blize.  11 1  Mo.  464;  Stater.  Molier, 

Rep.  396;  People  v.  Hayes,  70  H  un  (N.  Y.)  111 ;  1  Dev.  L.  (12  N.  Car.)  263.    But  see  State  v. 

State  v.  Hawkins,  r  1 5  N.  Car.  712;  Anderson  Buckley,  18  Oregon  228. 

v.  State,  24  Tex.  App.  705.  A  letter  written  by  the  defendant  contra- 

3.  Crusen  v.  State,  10  Ohio  St.  258.  dieting  his  statement  upon  oath  is  sufficient 

4.  Contradictory  Statements  by  Accused.  —  Reg.  corroboration.  Rex  7>.  Mavhew,  6  C.  &  P. 
v.  Hughes,  1  C.  &  K.  519,  47  E.  C.  L.  519;  315,  25  E.  C.  L.  415. 

Reg.  v.  Wheatland,  8  C.  &  P.  238,  34  E.  C.  L.  8.  Proof  by  Documentary  Evidence.  —  U.  S.  v. 

369;  U.  S.  v.  Mayer,  Deady  (U.  S.)  127;  Jack-  Wood,  14  Pet.  (U.  S.)  430;  People  v.  Burden, 

son's  Case,  I  Lewin  C.  C.  270;  Peterson  v.  9  Barb.  (N.  Y.)  467 

State,  74  Ala.  34;  Freeman  v.  State,  19  Fla.  9.  Confession  in  Open  Court.  —  Butler  v.  State, 

552;  State  v.  Williams,  30  Mo.  364;  State  v.  (Tex  Crim.  1896)38  S.  W.  Rep.  46.    See  also 
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IV.  PUNISHMENT. — The  punishment  for  perjury  or  false  swearing  is  usually 
prescribed  by  the  various  statutes,  and  when  so  prescribed,  a  sentence  impos- 
ing a  penalty  of  greater  or  less  severity  is  void.1  Perjury  can  be  punished 
only  as  provided  by  law,  and  not  as  a  contempt  of  court.2 

V.  Subornation  or  Incitement  of  Perjury  —  Definition  and  Nature.  —  Sub- 
ornation of  perjury  is  procuring  a  person  to  commit  a  perjury  which  lie 
actually  commits  in  consequence  of  such  procurement.3  Subornation  of  per- 
jury is  in  its  essence  but  a  particular  form  of  perjury.4  The  crime  is  in  its 
nature  that  of  an  accessory  before  the  fact  to  the  perjury.5 

What  Constitutes  the  Offense.  —  To  constitute  subornation  of  perjury,  the  party 
charged  must  have  procured  the  commission  of  the  perjury  by  inciting,  insti- 
gating, or  persuading  the  guilty  party  to  commit  the  crime.  The  calling  of 
a  witness  to  testify  with  the  knowledge  or  belief  that  he  will  voluntarily  testify- 
falsely  is  not  sufficient  to  constitute  the  crime.6  Again,  the  person  suborned 
must  have  actually  committed  the  crime  of  perjury.  That  is  to  say,  he  must 
have  testified  under  circumstances  rendering  him  guilty  of  perjury.7  The 
person  suborned  must  wilfully  and  knowingly  swear  to  that  which  is  false, 
and  the  suborner  must  know  not  only  that  the  statements  to  be  sworn  to  are 
false,  but  also  that  the  witness  knew  them  to  be  false,  so  that  by  so  swearing 
he  would  commit  perjury.8 

Proof. — Subornation  of  perjury  may  be  proved  by  the  testimony  of  one 
witness  9  And  the  defendant  may  be  convicted  upon  the  testimony  of  the 
person  suborned.'0 

Incitement  to  Commit  Perjury.  —  If  the  perjury  be  not  actually  committed,  the 
offense  is  incitement,11  which  also  is  indictable  at  common  law,12  and  in  some 
states  under  statutes. 13  To  constitute  this  offense,  as  in  the  case  of  suborna- 
tion of  perjury,  it  must  appear  that  the  witness  would  have  been  guilty  of 
perjury  if  he  had  testified  as  proposed.14 


Parker  v.  State,  25  Tex.  App.  743;  U.  S.  v. 
Brown,  6  Ulah  115.  And  see  the  title  Con- 
fessions, vol.  6,  p.  520. 

1.  Punishment.  —  Brown  v.  State,  47  Ala.  47. 
A  Statute  Reducing  the  Punishment  for  perjury 

is  nol  ex  post  facto.  People  v.  Hayes,  140  N. 
Y.  484,  37  Am.  St.  Rep.  572. 

2.  State  v.  Lazarus,  37  La.  Ann.  401. 

3.  Subornation  of  Perjury  Defined.  —  Steph. 
Dig.  Crim.  L.,  art.  136.  See  Hawk.  P.  C,  c. 
69,  $  10;  Nicholson  ?/.  State,  97  Ga.  672;  Com. 
v.  Smith,  11  Allen  (Mass.)  243. 

For  instances  of  subornation  of  perjury,  see 
U.  S.  v.  Thompson,  31  Fed.  Rep.  331;  Slate  v. 
Geer,  48  Kan.  752;  Com.  v.  Smith,  11  Allen 
(Mass  )  243. 

Federal  Statute.  —  Every  person  who  pro- 
cures another  to  commit  any  perjury  is  guilty 
of  subornation  of  perjury  and  punishable  as 
for  perjury.  U.  S.  Rev.  Stat.,  §  5393-  See 
U.  S.  v.  Thonpson,  31  Fed.  Rep.  331;  Bab- 
cock  v.  U.  S.,  34  Fed.  Rep.  873. 

Under  the  Missouri  Statute  (Rev.  Stat.  1889, 
§  3°7o),  subornation  of  perjury  can  be  com- 
mitted only  in  reference  to  a  cause  then  pend- 
ing.   State  v.  Howard,  37  Mo.  289. 

Witness.  —  Under  a  statute  making  a  person 
convicted  of  perjury  incompetent  as  a  witness, 
a  person  found  guilty  by  the  verdict  of  a  jury, 
but  not  sentenced,  may  testify  on  the  trial  of 
persons  indicted  for  suborning  him  to  commit 
the  perjury.  Com.  v.  Miller,  6  Pa.  Super. 
Ct.  35. 

4.  U.  S.  v.  Dennee,  3  Woods  (U.  S.)  39. 
6.  Com.  v.  Smith,  11  Allen  (Mass.)  243. 
6.  Com.  v.  Douglass,  5  Met.  (Mass.)  241. 


7.  Perjury  Must  Be  Committed.  —  U.  S.  v. 
Evans,  19  Fed.  Rep.  912;  Smith  v.  State,  125 
Ind.  440;  State  v.  Wymberly,  40  La.  Ann.  460; 
Elkin  v.  People,  28  N.  Y.  177,  affirming  (Supm. 
Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  272.  See 
People  n.  Brown,  74  Cal.  306. 

8.  Scienter. —  U.  S.  v.  Evans,  19  Fed.  Rep. 
qi2;  U.  S.  v.  Dennee,  3  Woods  (U.  S.)  39; 
Com.  v.  Douglass,  5  Met.  (Mass.)  241;  Stewart 
v.  State,  22  Ohio  St.  477. 

9.  Proof  by  One  Witness.  —  Com.  v.  Douglass, 
5  Met.  (Mass.)  241. 

So  also  of  the  crime  of  endeavoring  to  incite 
or  procure  another  to  commit  perjury  under 
Iowa  Code,  §  3938.  State  v.  Waddle,  100 
Iowa  57. 

10.  U.  S.  v.  Thompson,  31  Fed.  Rep.  331; 
People  v.  Evans,  40  N.  Y.  1. 

11.  Steph.  Dig.  Crim.  L..  art.  136,  note. 

12.  Hawk.  P.  C,  c.  69,  §  10;  Rex  7'.  Johnson, 
2  Show.  1;  State  v.  Holding,  1  McCord  L.  (S. 
Car.)  31;  Reg.  v.  Clement,  26  U.  C.  Q.  B.  297. 

13.  Nicholson  v.  State,  97  Ga.  672;  Coyne  v. 
People,  124  111.  17,  7  Am.  St.  Rep.  324;  State 
v.  Waddle,  100  Iowa  57;  Slate  v.  Joaquin,  69 
Me.  218;  Stratton  v.  People,  81  N.  Y.  629, 
affirming  20  Hun  (N.  Y.)288;  Watson  v.  State, 
5  Tex.  App.  11. 

14.  Coyne  v.  People,  124  111.  17,  7  Am.  St. 
Rep.  324.  See  also  Watson  v.  Stale,  5  Tex. 
App.  11. 

Attempt  to  Suborn.  —  A  mere  attempt  to  in- 
duce another  to  swear  falsely  is  nol  sufficient 
of  itself  to  constitute  the  offense  of  attempting 
to  suborn  perjury;  it  must  appear  that  the 
accused  attempted  to  procure  another  to  tes- 
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PER  J  URY  —  PERM  A  NENT. 


Definition*. 


VI.  CIVIL  ACTION.  —  No  action  lies  at  common  law  to  recover  damages  for 
the  commission  of  perjury  1  or  for  suborning  another  to  commit  perjury.2 

PER  LEGEM  TERRiE.  —  Per  legem  terrce  means  by  due  process  of  law.3 
PERMANENT  —  PERMANENTLY,  ETC.  (See  also  Temporary.)  —  The 
meaning  of  the  word  "  permanent  "  is,  continuing  in  the  same  state,  or  without 
any  change  that  destroys  form  or  character ;  remaining  unaltered  or  unre- 
moved  ;  abiding;  durable  ;  fixed  ;  stable  ;  lasting;  as,  a  permanent  impression.4 
In  common  use  the  term  does  not  mean  forever  or  lasting  forever.5 

ti f y  falsely  under  circumstances  Amounting  to 
perjury.  People  v.  Thomas,  63  Cal.  482; 
Nicholson  v.  State,  97  Ga.  672. 

1.  No  Civil  Action  for  Perjury.  —  Damfort  v. 
Sympson,  Cro.  Eliz.  520;  Eyres  v.  Sedgewicke, 
Cro.  Jac.  601. 

But  a  civil  action  will  lie  for  damages  caused 
by  a  false  oath  where  the  oath  is  not  the  gist 
of  the  action,  but  only  inducement  to  prove 
m  ilice.    Cox  v.  Smithe,  1  Lev.  119. 

In  Connecticut  an  action  for  perjury  is  not 
sustainable  before  a  justice  of  the  peace,  ex- 
cept for  damages  consequent  upon  conviction. 
Pas;;  v.'  Camp,  Kirbv  (Conn  )  7. 

2.  Subornation  of  Perjury. — Bostwick  v.  Lewis, 
2  Day  (Conn.)  447;  Smith  v.  Lewis,  3  Johns. 
(N.  Y.)  157,  3  Am.  Dec.  469. 

3.  Per  Legem  Terrae.  —  Lowry  v.  Rainwater, 
70  Mo.  156.  See  also  the  1  i Lie  Due  Process  of 
Law,  vol.  10,  p.  287. 

4.  Permanent.  —  Washington,  etc.,  R.  Co.  v. 
Patterson.  9  App.  Cas.  (D.  C.)  435;  Ten  Eyck 
v.  Albany,  65  Hun  (N.  Y.)  198,  affirmed  141  N. 
Y.  588. 

Permanent  Alimony.  —  See  the  title  Alimony, 
vol.  2,  pp.  92,  117.  See  also  Greene  v.  Greene, 
49  Neb.  546. 

Permanent  Bridges.  —  A  statute  permitted 
countv  commissioners  to  levy  a  tax  to  be  ex- 
clusively applied  to  the  building  and  repairing 
of  permanent  and  substantial  bridges  and  cul- 
verts. It  was  held  that  the  words  "  j)erma- 
nent  and  substantial,"  as  used  in  this  statute, 
applied  only  to  such  structures  as  were  of  a 
permanent  and  substantial  character,  and  did 
not  include  merely  temporary  structures  or 
ordinary  repairs.  Follmer  v.  Nuckolls  County, 
6  Neb.  204. 

Permanent  Improvement  —  Sidewalk  or  Pave- 
ment. —  Where  a  lease  provided  that  the  lessor 
should  pay  for  permanent  improvements,  it 
was  held  that  the  laying  of  a  new  pavement 
of  a  different  material  at  an  expense  equal  to 
two  years'  rent  constituted  a  permanent  im- 
provement. Ten  Eyck  v.  Albany,  65  Hun  (N. 
Y.)  195,  affirmed  141  N.  Y.  588.  See  also  the 
title  Improvements,  vol.  16,  pp.  73-75. 

Permanently  located  —  Vessel.  —  A  statute 
provided  that  all  property  owned  by  residents 
of  the  state,  not  permanently  located  elsewhere 
within  the  state,  should  be  assessed  to  the 
owner  in  the  countv  or  state  where  he  or  she 
might  reside.  It  was  held  that  a  vessel  built 
for  and  actually  employed  in  foreign  trade 
could  not  be  said  to  be  permanently  located 
anywhere.  Hooper  v.  Baltimore,  12  Md.  464. 
See  also  the  title  Taxation. 

Permanent  Monuments.  (See  also  the  titles 
Boundaries,  vol.  4,  p.  764;  Mines  and  Mining 
Claims,  vol.  20,  p.  719.)  —  Mountains,  hills, 
canons,  gulches,  ravines,  and  like  natural  ele- 


ments in  the  landscape  are  permanent  monu- 
ments. Duncan  v.  Fulton,  (Colo.  App.  1900)  61 
Pac.  Rep. 248;  Credo  Min.,  etc.,  Co.  v.  Highland 
M in.,  etc.,  Co.,  95  Fed.  Rep.  91 1 ;  Meydenbauer 
v.  Stevens,  78  Fed.  Rep.  787;  Southern  Cross 
Gold,  etc.,  Min.  Co.  v.  Europa  Min.  Co.,  15 
Nev.  383. 

In  Credo  Min..  etc.,  Co.  v.  Highland  Min., 
etc.,  Co.,  95  Fed.  Rep.  911,  it  was  held  that 
posts  from  five  to  seven  inches  in  diameter, 
permanently  planted  in  the  ground  and  stand- 
ing five  feet  above  the  ground,  were  permanent 
monuments. 

Permanent  Delay.  (See  also  the  title  Insur- 
ance, vol.  16,  p.  868.)  —  In  First  Baptist  Church 
v.  Brooklyn  F.  Ins.  Co.,  (Supm.  Ct.  Gen.  T.) 
23  How.  Pr.  (N.  Y.)  448.  affirmed  28  N.  Y.  153, 
it  was  said:  "  There  was  no  ambiguity  in  the 
words  '  permanent  policy,'  and  the  judge 
properly  excluded  evidence  to  show  what  was 
their  meaning.  They  were  correctly  assumed 
to  mean,  as  was  insisted  by  the  plaintiff,  an 
insurance  from  year  to  year,  and  until  termi- 
nated by  an  express  notice  by  one  of  the  par- 
lies to  the  contract  to  the  other." 

Permanent  Residence  —  Fixed  Home.  —  In 
Powers  v.  Bryant,  7  Port.  (Ala.)  15,  it  was 
held  that  the  words  "  resident  citizen  "  indi- 
cated a  fixed  home  as  forcibly  as  the  words 
"  permanent  residence,"  which  were  the  statu- 
tory words. 

Permanent  Sidewalk.  —  In  Lowell  v.  French, 
6  Cush.  (Mass.)  224,  it  was  said:  "  In  a  strict 
sense,  no  sidewalk  is  permanent,  and  all  are 
temporary.  But  we  are  of  opinion  that  a  side- 
walk need  not  be  made  of  stone  or  bricks  in 
order  to  be  jiermanent,  in  contradistinction  to 
'  temporary,'  within  the  meaning  of  the  char- 
ter. A  wooden  sidewalk  which  lasts  eleven 
years,  and  for  which  an  assessment  is  collected 
of  the  owners  of  adjoining  buildings,  who  are 
liable  to  be  assessed  only  for  a  j>ermanent  one, 
must  be  regarded  as  permanent."  See  gener- 
ally the  titles  Special  or  Local  Assessments; 
Streets  and  Sidewalks. 

Permanent  Society  —  Building  and  Loan  Associa- 
tion. —  See  the  title  Building  and  Loan  Asso- 
ciations, vol.  4,  p.  1006,  and  see  Pfeister  v. 
Wheeling  Bldg.  Assoc.,  19  W.  Ya.  695. 

Permanent  Way.  — In  Cass  Count  y  v.  Chicago, 
etc.,  R.  Co.,  25  Neb.  353,  it  was  said:  "Webster 
defines  the  word  '  superstructure,'  referring 
to  railroad  engineering,  to  be  '  the  sleepers, 
rails,  and  fastenings,  in  distinction  from  the 
roadbed  —  called  also  permanent  way."  "  See 
also  the  title  Railroads. 

5.  Does  Not  Mean  Forever.  —  Texas,  etc.,  R. 
Co.  v.  Marshall.  136  U.  S.  403. 

Same  —  Subscriptions  —  Permanent  in  the  Sense 
of  As  Long  as  the  Institution  Endures.  —  Hascal! 
v.  Madison  University,  8  Barb.  (N.  Y.)  185. 
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PERMANENT  FIXTURES.  —  See  the  title  FIXTURES,  vol.  13,  p.  594. 

PERMISSIVE  WASTE.  (See  also  the  title  WASTE.)  —  Permissive  waste  is 
defined  as  that  kind  of  waste  that  is  a  matter  of  omission  only,  as  suffering  a 
house  to  fall  for  want  of  necessary  repairs.1 

PERMIT  —  PERMISSION.  — To  permit  is  defined  as  meaning  to  authorize 
or  to  give  leave.2    It  has  been  said  that  the  term  "  permit  "  is  more  positive 


Same  —  Permanent  Abode  —  Elections.  —  See 
the  title  Elections,  vol.  10,  p.  598,  note,  and 
see  Place  of  Abode,  post.  See  also  Berry  v. 
Wilcox,  44  Neb.  82. 

Same  —  Permanently  Affect  and  Injure.  — 
Where  the  issue  to  be  determined  was  whether 
the  erection  of  a  certain  dam  had  "  seriously 
and  permanently  affected  and  injured  the 
meadows  of  the  complainants  lying  above  it," 
it  was  held  that  an  injury  may  be  permanent 
in  the  sense  of  the  term  used  without  continu- 
ing forever.  Bassett  v.  Johnson,  2  N.  J.  Eq. 
15*- 

Same  —  County-seat.  (See  also  the  title 
County-seat,  vol.  7,  p.  1015  et  seq.)  —  Fowler 
v.  Brown,  5  Tex.  409.  And  that  permanent 
in  this  connection  does  not  mean  "  forever," 
see  Odineal  v.  Birrv,  24  Miss.  22. 

Same  —  Permanent  Damages  or  Injuries.  (See 
also  the  title  Damages,  vol.  8,  p.  537.) — In 
Beach  v.  Wilmington,  etc.,  R.  Co.,  120  N.  Car. 
502,  it  was  said:  "  The  word  permanent,  as 
applied  to  injuries  and  damages,  is  apt  to  mis- 
lead, as  it  is  used  not  only  in  cases  where  the 
damage  is  all  done  at  once,  as,  for  instance, 
in  the  tearing  down  of  a  house,  but  also  in 
those  cases  where  the  damage  is  continuing 
and  prospective.  In  these  latter  cases  the 
damage  is  called  permanent  because  it  pro- 
ceeds from  a  permanent  cause,  and  will  prob- 
ably continue  indefinitely  as  the  natural  effect 
of  the  same  cause."  See  also  Cleveland,  etc  , 
R.  Co.  v.  King,  23  Ind.  App.  585. 

In  Hodsoll  v.  Stallebrass,  11  Ad  &  El.  301, 
39  E.  C.  L.  94,  it  was  alleged  that  the  plain- 
tiff's servant  was  permanently  crippled.  This 
was  held  to  be  supported  by  evidence  that  the 
injured  party  was  still  disabled  and  likely  to 
remain  so,  but  with  care  might  be  restored  in 
time.  See  also  Washington,  etc.,  R.  Co.  v. 
Patterson,  9  App.  Cas.  (D.  C.)  435;  Stutz  v. 
Chicago,  etc.,  R.  Co.,  69  Wis.  315. 

In  Reg.  v.  Bowman,  3  Can.  Crim.  Cas. 
(Nova  Scotia)  410,  it  was  held  that  it  was 
purely  a  question  of  fact  whether  the  omission 
by  a  husband  to  provide  necessaries  for  his 
wife  was  likely  permanently  to  injure  the 
health  of  the  wife,  the  words  "  permanently 
injure  "  in  this  connection  having  no  technical 
meaning. 

Permanent  Employment.  —  See  the  title 
Master  and  Servant,  vol.  20,  p.  16.  And  see 
Perry  v.  Wheeler,  12  Bush  (Ky,)  548. 

The  defendant  offered  10  the  plaintiff  a 
position  as  clerk,  but  the  plaintiff  refused  to 
accept  unless  his  position  should  be  per- 
manent. The  defendant  replied  that  the 
position  would  be  permanent ,  "permanent 
above  any  one  in  the  house  "  It  was  held 
that  a  charge  to  the  jury  that  "  if  the  employ- 
ment was  not  for  a  month,  a  reasonable  con- 
struction would  be  for  a  year,  in  the  absence 
of  a  construction  by  the  parties."  could  not  be 
held  in  the  appellate  court  to  be  erroneous. 
Roddy  v.  McGetrick,  49  Ala.  159. 


A  statute  forbade  the  permanent  employ- 
ment of  county  reserves,  or  firsi-class  militia, 
as  prison  guards.  It  was  held  that  the  em- 
ployment of  the  county  reserves,  by  order  of 
the  governor,  a;i  prison  guards  for  a  term  of 
three  months,  was  not  a  violation  of  the  law. 
Stale  v.  Daniel,  39  Ala.  546. 

Same  —  Permanent  Sickness.  —  An  English 
statute  made  the  deposition  of  a  witness  taken 
under  it  inadmissible  in  evidence,  unless  it 
should  appear  to  the  satisfaction  of  the  judge 
that  the  deponent  was  unable  from  permanent 
sickness  or  other  permanent  infirmity  to  at- 
tend the  trial.  It  was  held  that  the  word  per- 
manent, as  thus  used,  was  not  limited  10 
incurable  sickness,  but  imported  such  a  state 
of  disability  as  to  preclude  the  hope  that  the 
deponent  would  be  able  to  attend  in  any  rea- 
sonable lime,  Beaufort  v.  Crawshay,  L.  R.  1 
C.  P.  6cg. 

Same  —  Permanent  Site.  ■ —  A  grantor  con- 
veyed certain  property  to  trustees  of  an 
academy  in  consideration  of  the  trustees  hav- 
ing fixed  upon  the  land  as  a  proper  place  for 
erecting  the  building  of  an  academy  and  as  a 
permanent  site  therefor.  It  was  held  that  this 
recital  did  not  import  a  condition  that  the  prop- 
erty should  be  perpetually  used  for  school  pur- 
poses. Fuquav  v.  Hopkins  Academy,  (Ky. 
1900)  58  S.  W.  Rep.  814. 

Same  —  Permanently  Sustain  Hospital  —  Con- 
tinuing and  Lasting.  —  Atwater  v.  Russell,  49 
Minn.  80. 

Same  —  Permanently  to  Establish  Railroad 
Terminus,  Shops,  etc.  —  Municipal  Aid.  ■ —  Texas, 
etc.,  R.  Co.  v.  Marshall,  136  U.  S.  393.  See 
also  Mead  v.  Ballard,  7  Wall.  (U.  S.)  2go;  Peo- 
ple v.  Railroad  Com'rs,  32  N.  Y.  App.  Div. 
161;  Toronto  v.  Ontario,  etc.,  R.  Co.,  22  Ont. 
344- 

1.  Permissive  Waste.  —  Burr.  L.  Diet. 
In  Beekman  v.  Van  Dolsen,  63  Hun  (N.  Y.) 

490,  it  was  said:  "  J'ermissive  icaste  implies 
negligence,  which  may  consist  either  of  ac- 
quiescence in  or  assent  to  the  acts  of  strangers 
or  failure  to  prevent  such  acts  or  to  do  that 
which  is  incumbent  upon  the  party  in  posses- 
sion as  matter  of  good  husbandry.  But  the 
very  essence  of  liability  lor  itermissive  waste 
must  be  negligence." 

2.  Permit.  —  Mc Henry  v.  Winston,  (Ky.  1899) 
49  S.  W.  Rep.  4. 

Discretion  Implied.  —  A  Kcntticky  statute  pro- 
vided that  the  parties  or  their  attorneys  might 
be  permitted  to  select  a  commissioner  to  per- 
form the  duties  of  a  master  commissioner.  It 
was  held  that  the  chancellor  might  refuse  to 
appoint  such  special  commissioner  although 
requested  by  the  parties.  The  court  said: 
"  The  words  '  may  be  permitted  by  the  court' 
seem  to  us  aptly  to  express  the  idea  that  the 
court  may  withhold  its  permission  if  it  sees 
proper."  McHenry  v.  Winston,  (Ky.  1899)  49 
S.  W.  Rep.  5. 
Permitting  Nuisance.  —  The  trial  court  sub- 
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than  "  allow  "  or  "  suffer,"  and  denotes  a  decided  assent ;  that  it  implies  con- 
sent given  or  leave  granted.1  But  the  term  "  permit  "  has  been  often  used 
synonymously  with  "  suffer,"  so  that  it  may  be  said  that  one  who  suffers  the 
doing  of  a  thing  which  he  might  have  prevented  permits  it.2 

Knowledge.  —  As  the  term  "  permit  "  imports  a  positive  assent,  it  follows  that 
one  cannot  be  said  to  have  permitted  an  act  of  which  he  had  no  knowledge  3 

PERPETRATION  —  PERPETRATOR.  —  See  note  4. 

PERPETUAL.  —  Perpetual  is  defined  as  (1)  never  ceasing  ;  continuing  for- 
ever in  future  time;  destined  to  be  eternal;  as,  a  perpetual  covenant,  a 
perpetual  statute;  (2)  continuing  or  continued  without  intermission;  unin- 
terrupted ;  as,  a  perpetual  stream,  the  perpetual  action  of  the  heart  and 
arteries.5 

PERPETUAL  INJUNCTION.  —  Sec  the  title  INJUNCTIONS,  vol.  16,  p.  3^4. 

PERPETUATION  OF  TESTIMONY.  —  See  the  titles  DEPOSITIONS,  vol.  9,  p. 
295;  Witnesses;  and  see  Excvc.  of  Pl.  and  Ph.,  titles  Bills  de  Bene 
Esse,  vol.  3,  p.  329;  Perpetuation  of  Testimony,  vol.  16,  p.  352. 


mined  to  the  jury  the  following  question: 
"  Did  defendants,  by  any  improper  or  unrea- 
sonable use  of  their  barn  lot,  causa  foul  or 
refuse  waterdrainage  to  flowon  plaintiff's  land, 
so  as  to  depreciate  its  value?"  It  was  held 
that  it  was  error  for  the  court  to  refuse,  when 
requested  by  the  plaintiff,  to  insert  the  words 
"  or  permit  "  after  the  word  "  cause." 
Hochstrasser  v.  Martin.  62  Hun  (N.  Y.)  165. 

Permitting  Drunkenness.  —  A  licensed  person 
cannot  be  convicted  of  permitting  drunken- 
ness under  the  English  Licensing  Act,  1872, 
§  13,  by  reason  of  getting  drunk  on  his  own 
premises.    Warden  v.  Tye,  2  C.  P.  D.  74. 

1.  Permit  and  Suffer  —  Permit  Denotes  Decided 
Assent.  —  Chicago  v.  Stearns,  105  III.  558;  Wil- 
son v.  State,  19  Incl.  App.  389;  Loosey  v. 
Orser,  4  Bosw.  (NI.  Y.)  404;  Board  of  Educa- 
tion v.  Board  of  Education,  3  Ohio  Dec.  71. 

To  Give  Leave.  —  Coon  v.  Froment,  25  N.  Y. 
App.  Div.  250. 

Permit  in  Sense  of  License.  —  See  State  v.  Wat- 
son, 5  Blackf.  (fnd.)  156. 

Permit  in  Trustee  Covenant.  —  See  Party, 
ante,  p.  234,  note  Patty  or  Privy —  Trustee 
Covenant. 

Bankruptcy  —  Passiveness. —  In  construing  a 
provision  that  a  br.ikrupt  should  not,  while 
insolvent,  suffer  or  permit  a  creditor  to  obtain 
a  preference  through  legal  proceedings.it  was 
held  that  mere  passive  nonresistance  by  an 
insolvent  debtor  to  a  suit  brought  was  not 
sufficient  to  establish  the  fact  that  he  suffered 
or  permitted  it.  In  re  Ogles,  93  Fed.  Rep.  434. 
See  also  National  Bank  v.  Warren,  96  U.  S. 
539;  Wilson  v.  City  Banks,  17  Wall.  (U.  S.) 
473.     Compare  In  re  Arnold,  94  Fed.  Rep.  1001. 

2.  Permit  in  Sense  of  Suffer.  —  Ex  p.  Eyston,  7 
Ch.  D.  145;  In  re  Arnold,  94  Fed.  Rep.  1001; 
Territory  ".  Stone,  2  Dak.  155;  Arms  v.  Knox- 
ville,  32  111.  App.  604;  State  v.  Probasco,  62 
Iowa  402;  Stewart  v.  Burlington,  etc.,  R.  Co., 
32  Iowa  561;  Commercial  Wharf  Co.  v.  Win- 
sor,  146  Mass.  559;  Cowley  v.  People,  83  N. 
Y.  471;  Cawley  v.  Pittsburgh,  etc.,  R.  Co.,  95 
Pa.  St.  402. 

One  who  has  engaged  not  to  jyermit  the 
digging  of  a  ditch  on  his  land  is  liable  if  a  ditch 
is  made  by  one  to  whom  he  has  sold  the 
premises  without  a  restriction;  such  a  sale 
permits  the  work.  Bennet  v.  Kennedy,  7 
Wend.  (N.  Y.)  163. 


3.  Knowledge  Implied.  —  Gregory  v.  U.  S  ,  17 
Blatchf.  (U.  S.)  325,  to  Fed.  Cas.  No.  5,803; 
U.  S.  v.  San  Francisco  Bridge  Co  ,  88  Fed. 
Rep.  893;  Chicago  v.  Stearns,  105  111.  558; 
Wilson  v.  State,  19  Ind.  App.  389;  Stuart  v. 
State,  (Tex.  Crim.  1901)  60  S.  W.  Rep  554. 
Compare  State  v.  Probasco.  62  Iowa  402  ;  Cauley 
v.  Pittsburgh,  etc.,  R.  Co.,  95  Pa.  St.  402. 

Wilfulness.  —  In  an  agreed  statement  of  facts 
it  was  stated  that  "  said  bull  was  tunning  ai 
large  by  the  permission  of  the  owner."  The 
court  said:  "In  our  opinion  wilfulness  is  not 
established  by  such  ambiguous  fact  as  that 
the  animal  was  at  large  by  permission  ot  the 
owner."  Stewart  v.  Burlington,  etc.,  R.  Co., 
32  Iowa  563. 

4.  Perpetration   of  Felony.  —  See   the  title 

Ml'RDER   AND    MANSLAUGHTER,  vol.   21.    p.  145 

et  seq. 

Perpetrator  —  Death   by  Wrongful   Act.  —  A 

statute  provided  that  when  a  wrongful  act 
produced  death  the  perpetrator  should  be 
civilly  liable  for  the  injury  li  was  held  that 
where  an  employee  of  a  railtoad  rcmpany 
was  injured  in  consequence  of  the  negligence 
of  a  coemployee,  the  company  would  be  re- 
garded as  the  perpetrator     Philo  ?'.  Illinois 


Cent.  R.  Co 


Iowa  47     See  also  Drnaldson 


v.  Mississippi,  etc    K.  Co.,  iS  Iowa  280. 

5.  Perpetual. —  Sra-.  lan  v.  Crawshaw,  5  Mo. 
App.  339.  quoting  Webster's  Diet 

Perpetual  Curate.  —  See  Reg.  v.  Allen.  L.  R.  R 
Q  B.  74. 

Perpetual  Lien.  —  In  Wells  Countv  v.  Mc- 
Henry,  7  N.  Dak.  264,  it  was  said:  "Our 
statutes  have,  from  an  early  period,  uniformly 
declared  that  the  lien  of  taxes  on  real  estate 
should  be  perpetual.  Such  is  still  the  law. 
Pol.  Code  1877,  §  36;  Comp.  Laws  1S87. 
§  1612;  Rev.  Codes  1S95,  £  1239;  Laws  1S97, 
c  126,  §  72.  It  is  impossible  to  give  effect  to 
this  word  perpetual  if  we  assume  that  any 
limitation  law  applies  to  the  taxes  themselves 
so  as  to  utterly  extinguish  them,  or  to  the  right 
to  enforce  the  lien  thereof  on  the  land  against 
which  they  were  levied.  As  a  perpetual  lien 
was  given,  it  is  obvious  that  it  was  not  in- 
tended that  after  any  period  of  lime,  however 
long,  the  taxes  themselves  should  become  ex- 
tinguished or  the  lien  thereof  destroyed." 

Perpetual  Succession  in  Corporation  Charter.  -  • 
See  the  title  Corporations,  vol.  7,  p  I  S4. 
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CROSS-REFERENCES. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject  see  the 
following  titles  in  this  work:  ANNUITIES,  vol.  2,  p.  386 ;  APPOINTMENT, 
vol.  2,  p.  474;  CHARITIES  AND  TRUSTS  FOR  CHARITABLE 
USES,  vol.  5,  p.  893;  CONDITIONS,  vol.  6,  p.  499;  CONVERSION 
AND  RECONVERSION,  vol.  7,  p.  463;  EQUITABLE  ELECTION, 
vol.  11,  p.  57;  LEASES,  vol.  18,  p.  611;  LEGACLES  AND  DEVISES, 
vol.  18,  p.  704;  OPTIONS,  vol.  21,  p.  927;  PRIVATE  INTERNA- 
TIONAL LAW,  post;  REMAINDERS,  REVERSIONS,  AND  EXECU- 
TORY INTERESTS;  RESTRAINTS  ON  ALIEN ATLON;  TRUSTS 
AND  TRUSTEES;  WILLS. 

I.  Introductory  —  1.  Perpetuity  Defined.  —  In  an  early  case  a  perpetuity 
was  defined  to  be  "an  estate  inalienable  though  all  mankind  join  in  the  con- 
veyance." 1  In  another  it  was  said  that  a  perpetuity  is  created  "  where,  if 
all  that  have  interest  join,  yet  they  cannot  bar  or  pass  the  estate."  2  These 
definitions  are  perhaps  responsible  for  much  of  the  misapprehension  that 
exists  as  to  the  nature  of  a  perpetuity  and  the  purpose  and  application  of  the 
rule  against  it.  In  many  cases  the  courts  appear  to  regard  the  alienability  of 
the  property  as  the  test  of  a  perpetuity,3  and  some  decisions  have  gone  as  far 
as  to  hold  the  rule  inapplicable  where  there  was  no  suspension  of  the  power 
of  alienation.4  But  a  more  careful  examination  of  the  authorities  will  show 
that  these  decisions  are  wrong  in  principle,  and  that  the  rule  against  perpetui- 
ties has  nothing  whatever  to  do  with  the  alienability  of  property,  but  concerns 
itself  solely  with  the  vesting  of  future  interests  therein  within  a  certain  pre- 
scribed period.  The  fact  that  property  may  be  alienable  by  the  concurrent 
act  of  those  having  contingent  interests  in  it  does  not  release  it  from  the 
application  of  the  rule.5  A  perpetuity  may  therefore  be  more  accurately 
defined  as  "  a  future  limitation,  whether  executory  or  by  way  of  remainder, 
and  of  either  real  or  personal  property,  which  is  not  to  vest  until  after  the 
expiration  of,  or  will  not  necessarily  vest  within,  the  period  fixed  and  pre- 
scribed by  law  for  the  creation  of  future  estates  and  interests,  and  which 
is  not  destructible  by  the  persons  for  the  time  being  entitled  to  the  prop 
erty  subject  to  the  future  limitation,  except  with  the  concurrence  of  the 
individual  interested  under  that  limitation."0 

1.  Perpetuity  Defined  —  Inaccurate  Definition. —  London,  etc.,  R.  Co.  v.  Gomm,  20  Ch.  D.  562; 
Scatterwood  v.  Edge,  1  Salk.  229.  Winsor  v.  Mills,  157  Mass.  362.    And  see  cases 

2.  Washborn  v.  Downs,  Ch.  Cas.  (pt.  i  )  213.  cited  infra,  this  title,  Period  Limited  by  Rule 

3.  Decisions  Regarding  Alienability  as  Test  of  —  Limitation  Over  upon  Breach  of  Condition 
Perpetuity.  —  Curtis  v.   Lukin,   5   Beav.    147;  Subsequent. 

Marltorough  v.  Godolphin,  1  Eden  404;  Fergu-  6.  Perpetuity  Accurately  Defined.  —  This  is  the 

son  v.  Ferguson,  39  U.  C.  Q.  B.  232;  Moore  v.  definition  given  by  Mr.  Lewis  in  his  work  on 

Hjwe,  4  T.  B.  Mon.  (Ky.)  199,  Barnum  v.  Perpetuities,  and  has  received  the  approbation 

Barnuin,  26  Md.  119,  90  Am.  Dec.  88;  Winsor  of  the  following  cases:    Ferguson  v.  Ferguson, 

v.  Mills,  157  Mass.  362;  Brattle  Square  Church  39  U.  C.  Q.  B.  232;  Waldo  v.  Cutnmings,  45 

v.  Grant,  3  Gray  (Mass.)  142,  63  Am.  Dec.  725; ;  111.  421;  Philadelphia  v.  Girard,  45  Pa.  St.  26, 

Odell  v.  Odell,  10  Allen  (Mass.)  1;  French  v.  84  Am.  Dec.  470;  Barclay  v.  Lewis.  67  Pa.  St. 

Old  South  Soc,  106  Mass.  479.  316;  Smith's  Appeal,  88  Pa.  St.  492;  Law- 

4.  Birmingham  Canal  Co.  u.  Cartwright,  11  rence's  Estate,  136  Pa  St.  354,  20  Am.  St.  Rep. 
Ch.  D.  421;  Avern  v.  Lloyd,  L.  R.  5  Eq.  383.  925;  Johnston's  Estate,  185  Pa.  St.  179,  64 

5.  Alienable  Estates  May  Create  a  Perpetuity.  —  Am.  St.  Rep.  62r. 

Sanders  on  Uses  &  Trusts  (4th  ed.),  vol.  1,  p.  "A  perfect  definition  of  a  perpetuity,"  says 

196;  Gray  on  Perpetuities,  §§  275,  329,  330;  Chief  Justice  Gibson,  in  Hillyard  v.  Miller,  10 
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In  General. 


2.  Origin  and  Purpose  of  Rule  Against  Perpetuities.  —  The  rule  against 
perpetuities  has  been  gradually  established  by  judicial  decisions.1  It  is  not 
of  feudal  origin,  but  has  its  support  in  the  practical  needs  of  modern  times, 
which  became  apparent  as  soon  as  executory  limitations  were  permitted,  and 
the  courts  fixed  the  rule  probably  by  analogy  to  the  common-law  rule  which 
forbade  the  limitation  of  a  contingent  remainder  upon  a  remote  possibility.2 
The  purpose  of  its  institution  was  to  prevent  the  burdening  of  estates  by  the 
impositions  of  limitations  to  take  effect  on  the  happening  of  remote  con- 
tingencies, for  which  reason  it  is  often  and  very  properly  termed  the  rule 
against  remoteness.3  The  limits  prescribed  by  it  are  the  same  at  law  and  in 
equity,  and  it  is  administered  with  equal  strictness  in  both  jurisdictions.4 
It  is  in  force  in  all  of  the  states  where  the  principles  of  the  common  law 
prevail,  excepting  as  it  may  have  been  modified  by  statute.5 

3.  Statutory  Rule  Against  Suspension  of  Power  of  Alienation.  —  These  stat- 
utes are,  properly  speaking,  directed  not  against  perpetuities  at  all,  but 
simply  prohibit  restraints  upon  alienation.  They,  in  effect,  declare  every 
future  estate  to  be  void  in  its  creation  if,  by  any  limitation  or  condition 
whatever,  the  absolute  power  of  alienating  the  property  is  suspended  for  a 
longer  period  than  the  statute  prescribes.  The  statute  does  not  insist  upon 
the  vesting  of  estates,  but  only  upon  their  inalienability,  and  the  doctrine  of 
remoteness,  therefore,  has  no  materiality  except  as  it  affects  alienability.6 

4.  Rule  One  of  Law  and  Not  of  Interpretation.  —  The  rule  against  perpetui- 
ties is  a  rule  of  law  and  not  of  interpretation.  In  determining  the  validity  of 
testamentary  dispositions  the  objects  of  the  testator's  bounty  are  first  to  be 
ascertained  without  reference  to  the  rule.  The  instrument  is  to  be  inter- 
preted in  precisely  the  same  manner  as  if  there  were  no  rule  against  perpe- 
tuities, and  as  if  any  intention  expressed  by  the  words  might  lawfully  be 
carried  out.  Having  thus,  apart  from  any  consideration  of  the  validity  of 
this  intention,  arrived  at  the  true  construction  of  the  will,  the  rule  against 
perpetuities  should  then  be  applied  to  the  objects  so  ascertained.7 

When  Language  of  Will  Is  Ambiguous.  —  Of  course,  if  the  language  of  the  will  is 
ambiguous  and  is  susceptible  of  different  interpretations,  that  construction  is 
to  be  preferred  which  will  carry  out  the  intention  of  the  testator  in  the  sense 
that  it  will  make  his  will  effectual,  rather  than  one  which  will  render  it  void 
as  infringing  a  rule  which  it  is  not  to  be  presumed  that  he  intended  to  violate.8 

II.  Interests  Subject  to  Rule  —  1.  In  General.  —  The  rule  against  perpe- 
tuities applies  to  future  interests  in  both  realty  and  personalty,  whether  legal 

Pa.  St.  334,  "has  not  been  given,  and  the  Hart  v.  Seymour,  147  111.  598;  Howe  v.  Hodge, 

nearest  approach  to  it  is  found  in  Lewis  on  152  111.  252;  Nevitt  v.  VVoodburn,  82  111.  App. 

Perpetuities."  649. 

1.  Rule  the  Invention  of  the  Chancellors.  —  7.  Not  a  Rule  of  Interpretation.  —  Speakman 
///  re  Ridley,  11  Ch.  D.  645;  Goldtree  v.  v  Speakman,  8  Hare  180;  Calilin  v.  Brown, 
Thompson.  79  Cal.  613.  11  Hare  372;  Dungannon  v.  Smith.  12  CI.  & 

2.  2  Black.  Com.  170.  F.  599;  //;  re  Mervin,  (1891)  3  Ch.  197;  In  re 

3.  Gray  on  Perp.,  §  140.  Wenmoth.  37  Ch.  D.  266;  Pearks  v.  Moseley, 

4.  Rule  Enforceable  in  Both  Law  and  Equity.  —  5  App.  Cas.  714. 

Lewis  on  Perp.  169;  Ferguson  v.  Ferguson,  39  Though  a  Clause  in  a  Will  Offends  Against  the 

U.  C.  Q.  B.  232.  Rule  against  perpetuiiies,  yet,  in  construing 

5.  Rule  Applicable  Except  Where  Modified  by  the  will,  such  clause  cannot  be  disregarded, 
Statute.  —  Chilcott  v.  Hart,  23  Colo.  40;  Law-  but  must  be  read  as  the  expression  of  the 
rence's  Estate,  136  Pa.  St.  354,  20  Am.  St.  testator's  intention  as  though  no  such  rule  ex- 
Rep.  925.  isted.    Heasman  v,  Pearse,  L.  R.  7  Ch.  275; 

6.  Statutory  Rule.  —  Matter  of  Cavarly,  119  Van  Nostrand  v.  Moore,  52  N.  Y.  12. 

Cal.  406.  8.  Interpretation  —  Ambiguous    Clauses.  — 

In  Illinois,  under  the  statute,  a  perpetuity  is  Christies.  Gosling,  L.  R.  1  H  L.  279;  Martelli 

defined  to  be  a  limitation  taking  the  subject  v.  Holloway,  L.  R.  5  H.  L.  532;  Stuart  v. 

thereof  out  of  commerce  for  a  longer  period  of  Cockerell,  L.  R.  5  Ch.  713;  In  re  Turney, 

time  than  a  life  or  lives  in  being,  and  twenty-  (1899)  2  Ch.  739;   Lovering  v.  Worthingion, 

one  years  beyond.    Hale  v.  Hale,  125  111.  399;  106  Mass.  86;  DuBois  v.  Ray,  35  N.  V.  162. 

Rhoads  v.  Rhoads,  43  III.  239;  Waldo  v.  Cum-  See  also  the  title  Interpretation  and  Con- 

mings,  45  111,  421;  Lunt  v.  Lunt,  108  III.  307;  struction,  vol,  17,  p.  17. 
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or  equitable,  and  to  every  kind  of  conveyance  or  devise  and  to  every  form  of 
limitation  or  condition  by  which  such  future  estate  or  interest  may  be 
created. 1 

2.  Vested  Interests.  —  But  the  rule,  being  directed  against  future  contingent 
interests  only,  has  no  application  whatever  to  interests  which  are  vested,  for 
a  vested  interest  by  its  very  nature  cannot  be  subject  to  a  condition  prece 
dent.2  In  all  cases,  therefore,  where  the  application  of  the  rules  against 
perpetuities  is  invoked,  the  character  of  the  interest  as  vested  or  contingent 
is  the  primary  consideration.3 

3.  Alienable  Interests.  —  This  consideration  is  immaterial,  however,  under 
the  statutes  which  are  directed  against  restraints  upon  alienation.  These  do 
not  concern  the  vesting  of  estates,  but  merely  their  alienability.  Hence  the 
question  whether  an  interest  is  vested  or  contingent  is  not  material  except  as 
it  affects  alienability.  Though  contingent,  an  interest  is  not  within  the  stat- 
ute if  there  are  persons  in  being  by  whom  unitedly  an  absolute  interest  in 
possession  can  be  conveyed;4  yet  on  the  other  hand  an  interest,  though 
vested,  may  be  within  the  statute  if.  by  the  terms  of  the  instrument  creating 
it,  it  is  inalienable.5 

4.  Life  Estates.  —  Limitations  of  present  life  estates  are  not  within  the 
rule,  for  the  reason  that  they  cannot  by  any  possibility  suspend  the  vesting 
beyond  the  period  prescribed  by  the  rule.6 

5.  Destructible  Interests.  —  Future  interests  which  may  be  destroyed  at  any 
time  by  those  having  present  interests  in  the  property  are  not  deemed  of 
sufficient  importance  to  require  the  application  of  the  rule.  Hence  an  estate 
in  trust  which  is  destructible  at  the  mere  pleasure  of  the  cestuis  que  trustent  7 
or  of  the  trustee8  cannot  create  a  perpetuity. 

6.  Estates  Tail.  —  For  the  same  reason  the  rule  does  not  apply  to  a  limi- 


1.  Interest  Subject  to  Rule.  —  In  re  Roberts, 
19  Ch.  D.  520;  Matter  of  Walkerly,  108  Cal. 
627,  49  Am.  St.  Rep.  97;  Howe  v.  Hodge,  152 
111.  252;  Brattle  Square  Church  v.  Grant,  3 
Gray  (Mass.)  142,  63  Am.  Dec.  725. 

The  Rule  Extends  to  a  Chattel  Interest  the 
same  as  to  a  freehold.  Hublev  v.  Long,  2 
Grant  Cas.  (Pa.)  268. 

2.  Vested  Interests.  —  Sioux  City  Terminal 
R.,  etc.,  Co.  v.  Trust  Co.  of  North  America, 
(C.  C.  A.)  82  Fed.  Rep.  124;  Farnam  v.  Far- 
nam,  53  Conn.  278;  Tarrant  v.  Backus,  63 
Conn.  277;  Johnson  v.  Edmond,  65  Conn. 
492;  Lunt  v.  Lunt,  108  III.  307;  Pulitzer  v. 
Livingston,  89  Me.  359;  Yard's  Appeal,  64  Pa. 
St.  95;  Lawrence's  Estate,  136  Pa.  St.  354,  20 
Am.  St.  Rep.  925,  Johnston's  Estate,  185  Pa. 
St.  179.  64  A  m.  St.  Rep.  621. 

3.  Toms  v.  Williams,  41  Mich.  552. 
Easement  Appurtenant  to  Land  Not  Within  the 

Rule.— Keppell  v.  Bailey,  2  Myl.  &  K.  518; 
Heald  v.  Ross,  (N.  J.  1900)  47  Atl.  Rep.  575. 

Conveyance  to  Corporation  Not  Within  Rule.  — 
Lamb  v.  Lynch,  56  Neb.  135.  See  also  Hawe 
v.  Morse,  174  Mass.  494. 

4.  Alienable  Interests  Not  Within  Statute.  — 
Toland  v.  Toland,  123  Cal.  140;  Torpy  v. 
Beits,  123  Mich.  239;  Fitzgerald  v.  Big  Rapids, 
123  Mich.  281;  In  re  Tower,  49  Minn.  371; 
Murphy  v.  Whitney,  140  N.  Y.  541  ;  Sawyer  v. 
Cubby,  146  N.  Y.  192;  Williams  v.  Mont- 
gomery, 148  N.  Y.  519:  Law  v.  May,  59  Hun 
(N.  Y.)  626,  13  N.  Y.  Supp.  666;  Buchanan  v. 
Tebbetts.  69  H  un  (N.  Y.)  81 ;  Spitzer  v.  Spitzer, 
38  N.  Y.  App.  Div.  436;  Wilber  v,  Wilber,  45 
N.  Y.  App.  Div.  158. 

22  C.  of  L.— 45  * 


The  statutes  use  the  term  "  power  of  alien- 
ation "  in  reference  to  real  estate,  and  "  un- 
qualified ownership  "  in  reference  to  personal 
property,  in  prohibiting  perpetuities,  but  the 
meaning  of  the  terms  is  synonymous.  Gott 
v.  Cook,  7  Paige  (N.  Y.l  542;  Everitt  v.  Eveiitt, 
29  N.  Y.  71;  La  id  v.  Mills,  20  Fed.  Rep.  792. 

5.  Interests  Inalienable  Though  Vested.  — 
Matter  of  Walkerly,  108  Cal.  627,  49  Am.  St. 
Rep.  97;  Douglas  v.  Cruger,  80  N.  Y.  15; 
Robert  v.  Corning.  89  N.  Y.  225;  Knox  v. 
Jones,  47  N.  Y.  389;  Havvley  v.  James.  l(> 
Wend.  (N.  Y.)  61;  Mills  v.  Mills, '50  N.  Y. 
App.  Div.  221;  Penfield  v.  Tower,  1  N.  Dak. 
316. 

6.  Life  Estates.  —  Low  v.  Buiron,  3  P.  Wtns. 
262;  Rex  v.  Cotton,  2  P.  Wms.  674;  Saltern  v. 
Saltern,  2  Atk.  376. 

Gift  of  Slaves.  —  For  the  same  reason  a  limi- 
tation over  after  the  gift  of  a  man  slave  can- 
not be  too  remote,  since  the  contingency  must 
happen,  if  at  all,  within  a  life  in  being.  Wil- 
liams v.  Ash,  1  How.  (U.  S.)  1;  Biscoe  v.  Bis- 
coe,  6  Gill  &  J.  (Md.)  232.  Contra,  Matthews 
v.  Daniel,  1  Murph.  (5  N.  Car.)  42. 

But  it  is  otherwise  in  the  case  of  a  female 
slave  and  her  issue.  Johnson  v.  Negro  Lish. 
4  Har.  &  J.  (Md  )44i;  Hatton  v.  Weems,  12 
Gill  &  J.  (Md  )  83;  Peggy  v.  Legg,  6  Munf. 
(Va.)  229. 

7.  Trust  Estate  Destructible  by  Cestuis  Que 
Trustent.  —  Pulitzer  v.  Livingston,  89  Me.  359. 
And  see  the  title  Trusts  and  Trustees. 

8.  Trust  Estate  Determinable  at  Pleasure  of 
Trustee.  —  Stoiber  v.  Stoiber,  40  N.  Y.  App. 
Div.  156, 
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tation  after  an  estate  tail  1  or  to  a  power  collateral  thereto,2  since  the  present 
tenant  may  at  any  moment  destroy  it  by  docking  the  entail. 

7.  Remainders.  —  The  rule  against  perpetuities  does  not  apply  to  common- 
law  remainders,  for  the  reason  that  if  they  are  vested  remoteness  is  out  of  the 
question,  and  if  they  are  contingent  they  must  of  necessity  take  effect,  if  at 
all,  eo  instanti  the  preceding  life  estate  determines.3 

8.  Leases.  — A  lease  for  a  term  of  years,  however  long,  being  a  vested 
interest,  is  not  subject  to  the  rule  against  perpetuities,  and  the  entire  interest 
being  alienable  at  any  time  by  the  joint  act  of  lessor  and  lessee  does  not  vio- 
late the  statutes  against  restraints  upon  alienation.4  But  a  covenant  to 
make  a  lease  to  an  unascertained  person  for  a  term  of  years  to  commence  at 
a  time  certain  in  futuro  is  within  the  rule  and  is  void.5 

A  Covenant  for  Perpetual  Renewal  inserted  in  a  lease  does  not  create  a  perpetuity.6 

9.  Mortgages  and  Deeds  of  Trust.  — A  mortgage  or  deed  of  trust  executed 
to  secure  a  debt  does  not  suspend  the  power  of  alienating  the  mortgaged 
property,  and  is  valid.7 

10.  Possibility  of  Reverter.  —  In  England  it  has  been  held  that  a  possibility 
of  reverter  upon  breach  of  condition  subsequent  contained  in  a  deed  of  con- 
veyance is  within  the  rule  against  perpetuities,  and  is  invalid  unless  the 
reversion  must  of  necessity  vest  within  the  period,8  but  in  the  United  States 


1.  Estates  Tail  Not  Within  Rule.  —  Cole  v. 
Sewell,  2  H.  L.  Cas.  186;  Heasman  v.  Pearse, 
L.  R.  7  Ch.  275;  Bennett  v.  Bennett,  2  Drew. 
&  Sm.  266. 

2.  Powers  Collateral  to  Estates  Tail.  —  Biddle 
v.  Perkins,  4  Sim.  135 ;  Powis  v.  Capron,  4  Sim. 
138,  note;  Waring  v.  Coventry,  1  Myl.  &  K. 
249;  Wallis  v.  Freestone,  10  Sim.  225;  Lants- 
bery  v.  Collier,  2  Kay  &  J.  709.  Compare 
Lade  v.  Holford,  Ambl.  479;  Floyei  v.  Bankes, 
L.  R.  8  Eq.  115;  Humberston  v,  Humberston, 
2  Vern.  738. 

A  Power  Antecedent  to  an  Estate  Tail  is  within 
the  rule,  as  it  cannot  be  defeated  by  a  re- 
covery. Case  v.  Drossier,  2  Keen  764;  Sykes 
v.  Sykes,  L.  R.  13  Eq.  56. 

3.  Remainders.  —  Cole  v.  Sewell,  2  H.  L.  Cas. 
186,  4  Dr.  &  War.  1,  Abbiss  v.  Burney,  17  Ch. 
D.  211. 

Equitable  Remainders.  —  This  reason  does  not 
obtain  in  the  case  of  so-called  equitable  re- 
mainders which  are  consequently  within  the 
rule.  Abbiss  v.  Burnev,  17  Ch.  D.  211;  Case 
v.  Drosier,  5  Myl.  &  C.  246;  Browne  v. 
Stoughton,  14 -Sim.  369. 

Remainder  Limited  on  a  Term  of  Tears.  —  In 
New  York  a  contingent  remainder  may  be 
limited  on  a  term  of  years,  provided  the  nature 
of  the  contingency  upon  which  it  is  limited  is 
such  that  the  remainder  must  vest  in  interest, 
if  ever,  during  the  continuance  of  not  more 
than  two  lives  in  being  at  the  time  of  the  cre- 
ation of  such  remainder,  or  upon  the  termina- 
tion of  not  more  than  two  lives  then  in  being 
Butler  v.  Butler,  3  Barb.  Ch.  (N.  Y.)  304; 
Hawley  v.  James,  16  Wend.  (N.  Y.)  61;  Purdy 
v.  Hayt,  92  N.  Y.  446. 

4.  Leases.  —  Montpelier  First  Nat.  Bank  v. 
Sioux  Ciiy  Terminal  R.  ,  etc.,  Co.,  69  Fed. 
Rep.  441;  Henderson  v.  Virden  Coal  Co.,  78 
III.  App.  437;  Richmond  v.  Davis,  103  Ind. 
449;  Toms  v.  Williams,  41  Mich.  553;  Gomez 
v.  Gomez,  81  Hun  (N.  Y.)  566. 

The  lease  of  a  railroad  for  nine  hundred 
and  ninety-nine  vears,  with  an  annual  rent 
reserved   from    the   gross  earnings,  which 


does  not  preclude  the  lessor  from  dispos- 
ing of  the  fee  title,  or  prevent  the  lessee 
from  selling  or  assigning  the  lease,  nor  pro 
hibit  the  lessor  and  lessee,  by  uniting  therein, 
from  conveying  both  the  fee  and  the  leasehold 
interest,  is  not  within  the  statute  prohibiiing 
perpetuities.  Todhunter  v.  Des  Moines,  etc.. 
R.  Co.,  58  Iowa  205.  And  see  the  title  Leases, 
vol.  18,  p.  611. 

5.  Covenant  to  Make  Lease  in  Futuro. —  Hope 
v.  Gloucester,  7  De  G.  M.  &  G.  647.  See  also 
Redington  v.  Browne.  32  L.  R.  Ir.  347. 

6.  Covenant  for  Perpetual  Renewal.  —  See  the 
title  Leases,  vol.  18,  pp.  687,  688. 

Rent  Charge.  —  Where,  in  a  deed  of  grant  of 
land,  there  was  a  clause  that  a  rent-charge 
should  be  paid  by  the  purchaser,  his  heirs  or 
assigns,  to  the  vendor,  his  heirs  and  assigns, 
if  the  purchaser,  his  heirs  and  assigns,  should 
at  any  time  dig  and  work,  etc.,  any  mines, 
etc.,  on  the  property  granted,  it  was  held  that 
the  rent-charge  was  validly  created,  and  that 
the  clause  was  not  void  as  violating  the  rule 
against  perpetuities.  Morgan  v.  Davey,  I 
Cab.  &  El.  115. 

7.  Mortgages  and  Deeds  of  Trust.  —  Monipelier 
First  Nat.  Bank  v.  Sioux  City  Terminal  R., 
etc.,  Co.,  69  Fed.  Rep.  441;  Sioux  City 
Terminal  R.,  etc.,  Co.  v.  Trust  Co.  of  North 
America,  (C.  C.  A.)  82  Fed.  Rep.  124;  Atlantic 
Trust  Co.  v.  Woodbridge  Canal,  etc.,  Co.,  86 
Fed.  Rep.  975;  Sacramento  Bank  v.  Alcorn, 
121  Cal.  379;  Camp  v.  Land,  122  Cal.  167; 
Balfour-Guthrie  Invest.  Co.  v.  Woodworth, 
124  Cal.  169;  Staacke  v.  Bell,  125  Cal.  309. 

A  Covenant  in  a  Mortgage  that  in  case  the 
mortgaged  premises  should  ever  be  alienated 
or  abandoned  for  church  purposes  the  mort- 
gage debt  should  become  due  and  payable  is 
not  void  as  being  in  restraint  of  alienation. 
Presbyterian  Church  Erection  Fund  v.  Seattle 
First  Presb.  Church,  19  Wash.  455. 

8.  Possibility  of  Reverter  Within  Rule. —  San- 
ders on  U.  &  T.  (4th  ed.).  vol.  1,  p.  199;  In  re 
Hollis'  Hospital  (1899)  2  Ch.  540.  81  L.  T.  N. 
S.  90;  Dunn  v.  Flood,  25  Ch.  D.  629.    But  see 
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such  an  interest  has  never  been  held  to  be  subject  to  the  rule.1 

II.  Contractual  Rights. — -The  rule  against  perpetuities  has  no  application 
to  rights  arising  from  mere  personal  contracts,2  but  a  covenant  or  agreement 
which  creates  an  executory  interest  in  land  is  subject  to  the  rule.8 

III.  Contingency  on  Which  Interest  Is  Limited — 1.  Nature  of  Contin- 
gency.—  In  applying  the  rule  against  perpetuities,  the  character  or  nature 
of  the  contingency  or  event  upon  which  a  future  interest  is  limited  is  of  no 
moment.  The  only  consideration  is  whether  this  event,  whatever  it  may  be, 
will  happen  within  the  period  prescribed  by  the  rule.4 

2.  Happening  of  Contingency.  —  In  determining  this  question  it  is  an 
invariable  principle  that  regard  is  to  be  had  to  possible  and  not  merely  actual 
events.5  It  is  not  determined  by  looking  back  on  events  which  have 
occurred,  and  seeing  whether  the  estate  has  extended  beyond  the  prescribed 
limit;  but  by  looking  forward  from  the  time  the  limitation  was  made,  and 
seeing  whether,  according  to  its  terms,  there  was  then  a  possibility  that  it 
might  so  extend.6  The  circumstance  that  subsequent  events  have  so  oc- 
curred that  the  estate  must  vest  within  the  prescribed  period  does  not  affect 
the  operation  of  the  rule  if  the  event  was  one  which  might  not  have  hap- 
pened, if  at  all,  within  the  period.7  In  short,  to  render  future  estates  valid 
they  must  be  so  limited  that  in  every  possible  contingency  they  will  vest 
within  or  at  the  termination  of  the  period.8 


In  re  Randell,  38  Ch.  D.  213;  In  re  Bowen, 
(1S93)  2  Ch.  491. 

1.  Interest  Not  Within  Rule. — Cowell  v.  Colo- 
rado SpringsCo.,  100  U.S.  55;  Hopkins  v,  Grim- 
shaw,  165  U.  S.  342;  Brattle  Square  Church  v. 
Grant,  3  Gray  (Mass.)  142,  63  Am.  Dec.  725; 
Easterbrooks  v.  Tillinghast,  5  Gray  (Mass.) 
17;  Guild  v.  Richards,  iC  Gray  (Mass.)  309; 
Gray  v.  Blanchard,  8  Pick.  (Mass.)  284;  Austin 
v.  Cambridgeport  Parish,  21  Pick.  (Mass.)  215; 
French  v.  Old  South  Soc,  106  Mass.  479; 
Stone  v.  Framingham,  109  Mass.  303;  Tobey 
v.  Moore,  130  Mass.  448;  First  Universalist 
Soc.  u.  Boland,  155  Mass.  171;  Lougheed  v. 
Dykeman  Baptist  Church,  (Supm.  Ct.  Spec. 
T.)  40  N.  Y.  Supp.  586. 

2.  Personal  Contracts.  —  Borland  v.  Steele, 
(1901)  1  Ch.  279,  70  L.  J  Ch.  51. 

A  covenant  to  repay  a  sum  of  money  to  a 
person  or  his  execuiors  or  administrators  on  a 
ful  ure  event  is  valid,  although  such  event  may 
not  occur  within  the  period  limited  by  the  rule. 
Walsh  v.  Secretary  of  State,  10  H.  L.  Cas.  367. 

3.  Indefinite  Option  of  Purchase  or  Repurchase. 
—  London,  etc.,  R.  Co.  v.  Gomm,  20  Ch.  D. 
562;  Winsor  v.  Mills,  157  Mass.  362.  See  also 
Keppell  v.  Bailey,  2  Myl.  &  K.  518.  And  see 
the  title  Options,  vol  21,  p.  927. 

A  Contract  for  Deposit  of  Shares  of  Stock  with  a 
Trust  Company  making  the  shaies  inalienable 
during  the  life  of  the  agreement  is  void. 
Williims  v.  Lande,  74  Hun  (N.  Y.)  425. 

4.  Nature  of  Contingency  Immaterial.  —  Brattle 
Square  Church  v.  Grant,  3  Gray  (Mass.)  142, 
63  Am.  Dec.  725;  Simpson  v.  Cook,  24  Minn. 
180;  Lang  v.  Ropke,  5  Sandf.  (N.  Y.)  363. 

5.  Happening  of  the  Contingency  —  Possible 
Events  Considered. —  Dungannon  v.  Smith,  12 
CI.  &  F.  546;  Donohue  v.  McNichol,  61  Pa.  St. 
73;  Smith's  Appeal,  88  Pa.  St.  492;  Coggins's 
Appeal,  124  Pa.  St.  10,  10  Am.  St.  Rep.  565; 
Moore  v.  Moore,  6  Jones  Eq.  (59  N.  Car.)  132. 

6.  Thomas  v.  Gregg,  76  Md  169. 

7.  Subsequent  Events  Not  Considered.  —  Fergu- 
son v.  Ferguson,  39  U.  C.  Q.  B,  232;  Jee  v. 
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Audley,  1  Cox  Ch.  324;  Alfred  v.  Marks.  49 
Conn.  473;  Ludwig  v.  Combs,  1  Met.  (Ky.) 
128;  Biscoe  v.  Biscoe,  6  Gill  &  J.  (Md.)  232; 
Odell  v.  Youngs,  (C.  PI.  Eq.  T.)  64  How.  Pr. 
(N.  Y.)  56;  De  Wolf  v.  Lawson,  Gi  Wis.  469, 
50  Am.  Rep.  148. 

8.  Event  Must  Happen  Within  the  Period  — 
England.  —  Griffiths  v.  Vere,  9  Ves.  Jr.  127; 
Hodson  v.  Ball,  14  Sim.  558;  Lett  v.  Randall, 
3  Smale  &  G.  83;  Harrington  v.  Harrington, 
L.  R.  5  H.  L.  87;  In  re  Merricks,  L.  R.  1  Eq. 
551;  Goodier  v.  Johnson,  18  Ch.  D.  441;  Dodd 
v.  Wake,  8  Sim.  615;  Newman  v.  Newman, 
10  Sim.  57;  Caltlin  v.  Brown,  11  Hare  372; 
Dungannon  v.  Smith,  12  CI.  &  F.  546;  Jee  v. 
Audley,  1  Cox  Ch.  324. 

Canada.  —  Ferguson  v.  Ferguson,  39  U.  C. 
Q.  B.  232. 

California.  —  Matter  of  Steele,  124  Cal.  533. 

Connecticut.  —  locelyn  v.  Nott,  44  Conn.  55; 
Rand  v.  Butler,  48  Conn.  293;  Alfred  v  Marks, 
49  Conn.  473;  Wheeler  v.  Fellovves,  52  Conn. 
247. 

Illinois.  —  Schaefer  v.  Schaefer,  141  111.  337. 

Indiana.  —  Stephens  v.  Evans,  30  Ind.  39. 

Maine.  —  Slade  v.  Patten,  68  Me.  380. 

Maryland.  —  Barnum  v.  Barnum.  26  Md. 
119,  90  Am.  Dec.  88;  Biscoe  v.  Biscoe,  6  Gill 
&  J.  (Md.)  232. 

Massachusetts.  —  Brattle  Square  Church  v. 
Grant,  3  Gray  (Mass.)  142,  63  Am.  Dec.  725; 
Sears  v.  Russell,  8  Gray  (Mass.)  86;  Fosdick 
-'.  Fosdick,  6  Allen  (Mass.)  41. 

New  York.  —  McSorley  n.  Wilson,  4  Sandf. 
Ch.  (N.  Y.)  515;  Jennings  v.  Jennings,  7  N.  Y. 
547;  Radley  v  Kuhn,  28  Hun  (N.  Y.)  573; 
Schettler  v.  Smith,  41  N.  Y.  328;  Hawley  v. 
James,  16  Wend.  (N.  Y.)  62;  Smith  v.  Edwards, 
88  N.  Y.  104;  Matter  of  O'Hara  95  N.  Y.  417, 
47  Am.  Rep.  53;  Matter  of  Russell,  5  Dem. 
(N.  Y.)  388. 

North  Carolina  —  Moore  v.  Moore,  6  Jones 
Eq  (59  N.  Car.)  132. 

Pennsylvania.  —  Donohue  v.  McNichol,  6t 
Pa.  St,  73;  Smith's  Appeal,  88  Pa.  St.  492. 
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3.  Alternative  Events.  —  To  this  rule  there  exists  a  single  exception. 
Where  a  limitation  is  made  to  take  effect  on  two  alternative  events,  one  of 
which  is  too  remote,  and  the  other  valid  as  within  the  prescribed  limits, 
although  the  gift  is  void  so  far  as  it  depends  upon  the  remote  events,  it  will 
be  allowed  to  take  effect  upon  the  happening  of  the  alternative  one.1  This 
exception  seems  to  be  founded  upon  the  consideration  that  it  is  absolutely 
certain,  at  the  time  of  the  creation  of  the  limitation  to  which  it  applies,  that 
if  it  takes  effect  at  all,  it  must  do  so  within  the  prescribed  limits  and  is 
therefore  exempt  from  all  objection  on  the  ground  of  remoteness.3 

One  Event  Involving  Two  Contingencies.  —  But  a  distinction  must  be  observed 
between  alternative  event's  and  one  event  involving  two  contingencies.  While 
the  court  will  give  effect  to  a  limitation  in  the  alternative  on  the  happening 
of  the  valid  event,  it  will  not  divide  a  single  event,  though  involving  two 
contingencies,  so  as  to  give  effect  to  an  interest  limited  thereon.3 

IV.  Period  Limited  by  Rule — 1.  At  Common  Law  —  a.  Statement  of 
Rule.  — The  period  prescribed  by  the  rule  against  perpetuities  within  which 
contingent  interest  must  become  vested  is  a  life  or  lives  in  being  and  twenty- 
one  years  afterwards,  adding  thereto  in  the  case  of  an  infant  en  ventre  sa  mere 
sufficient  time  to  cover  the  ordinary  period  of  gestation  of  such  child.4 

The  Number  of  Lives  by  Which  the  Period  Is  Measured  is  immaterial,  provided  they 
are  all  in  being  when  the  contingent  interest  is  created,  for  no  matter  how 
many  lives  may  be  taken,  still  according  to  the  old  expression  "  the  candles 


Possibility  of  Issue.  —  For  the  purpose  of  de- 
termining questions  of  remoteness,  men  and 
women  are  deemed  capable  of  having  issue  so 
long  as  they  live.  Jee  v.  Audley,  i  Cox  Ch. 
324;  In  re  Sayer,  L.  R.  6  Eq.  319;  Stout  v. 
Stout,  44  N.  J.  Eq.  479;  List  v.  Rodney,  83  Pa. 
St.  483;  Carney  v.  Kain,  40  W.  Va.  758.  But 
see  Cooper  v.  Laroche,  17  Ch.  D.  368.  And 
see  the  title  Presumptions, post. 

Remote  Possibility.  —  In  a  few  cases  it  has 
been  held  that  a  remote  possibility  which  did 
not  happen  will  not  affect  a  limitation.  Palms 
v.  Palms,  68  Mich.  355;  Goldtree  v.  Thomp- 
son, 79  Cal.  613. 

1.  Alternative  Events  —  England.  —  Long- 
head v.  Phelps,  2  W.  Bl.  704;  Minter  v.  Wraith, 
13  Sim.  52;  Goring  v.  Howard,  16  Sim.  395; 
Cambridge  v.  Rous,  25  Beav.  409,  8  Ves.  Jr. 
24;  Evers  v.  Challis,  7  H.  L.  Cas.  531;  In  re 
Harvey,  39  Ch.  D.  289;  Watson  v.  Young,  28 
Ch.  D.  436;  Miles  v.  Harford,  12  Ch.  D.  691; 
Crompe  v.  Barrow,  4  Ves.  Jr.  681. 

United  States.  —  Halsey  v.  Goddard,  86  Fed. 
Rep.  25. 

Kentucky.  —  Armstrong  v.  Armstrong,  14  B. 
Mon.  (Ky.)  269. 

Massachusetts.  -»- Seaver  v.  Fitzgerald,  141 
Mass.  401. 

New  York.  —  Schetller  v.  Smith,  41  N.  Y. 
328;  Savage  v.  Burnham,  17  N.  Y.  561;  Fowler 
v.  Depau,  26  Barb.  (N.  Y.)  224. 

2.  Armstrong  v.  Armstrong,  14  B.  Mon. 
(Ky.;  269. 

3.  One  Event  Involving  Two  Contingencies.  — 

In  re  Harvey,  39  Ch.  D.  289;  Monypenny  v. 
Dering,  2  De  G.  M.  &  G.  145;  In  re  Hancock, 
(1901)  1  Ch.  482. 

In  Proctor  v.  Bath,  2  H.  Bl.  358,  there  was 
a  gift  to  the  first  son  of  A  who  should  be  bred 
a  clergyman  and  be  in  holy  orders,  and  if  A 
should  have  no  such  son,  then  over.  A  had 
no  son.  In  a  suit  to  determine  the  validity  of 
the  limitation  over  it  was  conceded  that,  as 
the  son  could  not  take  holy  orders  until  the 


age  of  twenty-four,  the  limitation,  taking  it  as 
it  stood,  was  too  remote;  but  it  was  argued 
that  the  limitation  over  embraced  two  events, 
namely  if  no  son  was  ever  born,  or  if  being 
born  he  did  not  take  holy  orders,  and  that  the 
limitation,  in  so  far  as  it  depended  upon  the 
first  event,  was  perfectly  good.  The  court 
held  that  the  limitation  could  not  be  divided 
and  that  consequently  the  devise  over  was 
void. 

4.  Statement  of  the  Rule.  —  Thellusson 
Woodford,  11  Ves.  Jr.  112;  Barnurn  Bar. 
num,  26  Md.  119,  90  Am.  Dec.  88;  Hawley  v. 
Northampton,  S  Mass.  3,  5  Am.  Dec.  66;  Fos- 
dick  v.  Fosdick,  6  AHen  (Mass.)  41;  Caldwell 
v.  Willis,  57  Miss.  555;  Smith's  Appeal,  SS  Pa. 
St.  492. 

The  Estate  Must  Vest  Within  the  Period  ;  it  is 

not  enough  that  it  will  vest  during  or  at  the 
end  of  a  life  interest  which  is  itself  good  as 
beginning  within  them.  Leu  v.  Randall,  3 
Smale  &  G.  83;  Buchanan  v.  Harrison,  1 
Johns.  &  H.  662;  D'Abbadie  v.  Bizoin,  Ir.  R. 
5  Eq.  205.  See  also  Goodier  v.  Johnson,  iS  Ch. 
D.  441. 

The  Remoteness  Against  Which  the  Rule  Is 

Directed  is  remoteness  in  the  commencement 
or  first  taking  eftect  of  limitations,  and  not  in 
the  cessor  or  determination  of  them.  An 
estate  that  is  to  rise  within  the  prescribed 
period  may  be  so  limited  as  to  be  determined 
on  the  happening  of  any  event,  however  re- 
mote. Johnston's  Estate,  1S5  Pa.  St.  179,  64 
Am.  St.  Rep.  621;  Phillips  v.  Harrow,  93  Iowa 
92.  See  generally  the  title  Conditions,  vol.  6, 
p.  499- 

Interests  of  All  Concerned  Must  Be  Ascertaina- 
ble.—  A  gift  must  not  only  vest  within  the 
time  limited  by  the  rule  against  perpetuities, 
but  the  interests  of  the  respective  parties  in 
the  property  must  be  capable  of  ascertain- 
ment within  that  period,  otheiwise  the  gift 
will  be  void.  Curtis  v.  Lukin,  5  Beav.  147; 
Stuart  v.  Cockerell,  L.  R.  5  Ch.  713. 
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are  all  burning  out  at  once,"  1  and  the  period  is  in  effect  merely  measured  by 
the  life  of  the  longest  liver  of  them.2 

The  Term  of  Twenty-one  Years  allowed  by  the  rule  is  a  term  in  gross  which  may 
be  taken  without  reference  to  the  infancy  of  any  person  whatever.3 

But  the  Period  for  Gestation  is  allowed  only  where  gestation  in  fact  exists.4 
More  than  one  period  may  be  allowed  when  circumstances  require  it.5 

b.  Time  at  Which  Validity  of  Limitations  Is  to  Be  Determined. 
—  The  validity  of  a  future  estate  created  by  deed  of  conveyance  or  ante- 
nuptial settlement  is  to  be  determined  by  circumstances  as  they  exist  at  the 
time  of  the  delivery  of  such  deed.6  But  where  the  limitation  is  created  by 
will  its  validity  is  determined  by  circumstances  existing  at  the  death  of  the 
testator.7  Hence  the  fact  that  a  limitation  would  have  been  void  under  con- 
ditions existing  when  the  will  was  executed  will  not  affect  the  validity  of 
such  a  limitation  if  by  reason  of  circumstances  happening  subsequent  to  the 
execution  of  the  will,  but  before  the  death  of  the  testator,  it  does  not  offend 
the  rule.8 


1.  Goorh  v.  Gooch,  3  De  G.  M.  &  G.  366. 

2.  Number  of  Lives  Determining  the  Period  Im- 
material—  England.  —  Thellusson  v.  Wood- 
ford, 4  Ves.  Jr.  244,  11  Ves.  Jr.  112;  Love  v. 
Wyndham,  1  Mod.  50;  Cadell  v.  Palmer,  1  CI. 
&  F.  372,  7  Bligh  N.  S.  202,  10  Bing.  140,  25 

E.  C.  L.  64;  Pownall  v.  Graham,  33  Beav.  242; 
Faulkner  v.  Daniel,  3  Hare  199;  Scatterwood 
v.  Edge,  1  Salk.  229;  Humberston  v.  Hum- 
berston,  1  P.  Wms.  352;  Sheffield  v.  Orrery,  3 
Atk.  282;  Goodtitle  v.  Wood,  \Villes211;  Low 
v.  Burron,  3  P.  Wms.  262. 

Georgia.  —  Parker  v.  Churchill,  104  Ga.  122. 

Illinois.  —  Madison  v.  Larmon,  170  111.  65, 
02  Am.  St.  Rep.  356. 

Kentucky.  —  Davis  v.  Buford,  (Ky.  1887)  3 
S.  W.  Rep.  4. 

Massachusetts. — Otis  v.  McLellan,  13  Allen 
(Mass.)  339. 

New  Jersey.  —  Randolph  v.  Randolph,  40  N. 
J-  Eq.  73. 

Pennsylvania.  —  Smith's  Appeal,  88  Pa.  St. 
492. 

South  Carolina.  —  Lowry  v.  Muldrow,  8  Rich. 
Eq.  (S.  Car.)  241. 

A  will  postponing  the  final  disposition  of  a 
part  of  the  esiate  until  after  the  death  of 
certain  life  annuitants  which  may  not  occur 
for  forty  or  even  sixty  years  is  not  invalid  as 
contravening  any  rule  of  public  policy  exist- 
ing in  Illinois.     Hale  v.  Hale,  125  111.  399. 

3.  Term  of  Twenty-one  Years  in  Gross.  —  Ben- 
gough  v.  Edridge,  1  Sim.  173;  Pownall  v.  Gra- 
ham, 33  Beav.  242;  Beard  v.  Westcott,  5  Taunt. 
393,  1  E.  C.  L.  55;  Cadell  v.  Palmer,  1  CI.  & 

F.  372.  7  Bligh.  N.  S.  202;  Barnitz  v.  Casey,  7 
Cranch  (U.  S.)  45%. 

4.  Period  of  Gestation  Allowed  When  Gestation 
Actually  Exists. — -Gulliver  v.  Wickett,  1  Wils. 
C.  PI.  105;  Long  v.  Blackall,  7  T.  R.  96; 
Thellusson  v.  Woodford,  11  Ves.  Jr.  112; 
Cadell  v.  Palmer,  1  CI.  &  F.  372,  7  Bligh.  N. 
S.  202;  Goldtree  v.  Thompson,  79  Cal.  613. 

A  testator  directed  his  executors  to  pay  "  the 
sum  of  five  hundred  pounds  apiece  to  each  child 
that  may  be  born  to  either  of  the  children  of 
either  of  my  brothers  lawfully  begotten."  It 
was  held  that  the  child  of  a  niece  born  within 
eight  months  after  the  testator's  death  was  en- 
titled to  the  legacy.    Storrs  v.  Benbow,  3  De 

G.  M.  &  G.  390. 
After  a  devise  to  an  infant  en  ventre  sa  mere 


for  life  in  case  it  should  be  a  con,  remainder 
to  such  issue  male  or  the  descendants  of  such 
issue  male  of  such  child  as  at  the  time  of  his 
death  should  be  his  heir  at  law,  and  in  case  at 
the  time  of  death  of  such  child  there  should 
be  no  such  issue  male  nor  any  descendants  of 
such  issue  male  then  living,  or  in  case  such 
child  should  not  be  a  son,  then  over,  the  limi- 
tation over  is  not  too  remote  to  take  effect. 
Long  v.  Blackall,  7  T.  R.  96. 

5.  Thellusson  v.  Woodford,  it  Ves.  Jr.  112. 

6.  Validity  of  Limitations  in  Deed  Determined 
by  Circumstances  Existing  at  Time  of  Delivery.  — 
Cooke  v.  Cooke,  38  Ch.  D.  202;  Case  v.  Green, 
78  Mich.  540. 

7.  Validity  of  Testamentary  Limitations  De- 
termined by  Circumstances  at  Death  of  Testator  — 
England.  —  Williams  v.  Teale,  6  Hare  239; 
Cattlin  v.  Brown.  11  Hare  372;  Dungannon  v. 
Smith,  12  CI.  &  F.  546;  Peard  v.  Kekewich,  15 
Beav.  166;  Hale  u.  Hale,  3  Ch.  D.  643. 

United  States.  —  McArthur  v.  Scott,  113  U. 
S.  340.  "  . 

California.  —  Matter  of  Steele,  124  Cal.  533. 
Connecticut.  — Johnson  v.  Edmond,  65  Conn. 
492. 

Indiana.  —  Stephens  v.  Evans,  30  Ind.  39. 
Maryland.  —  Albert  v.  Albert.  68  Md.  353. 
Massachusetts. — Hosea  v.  Jacobs,  98  Mass.  65. 
Michigan.  —  Mullreed  v.  Clark,  110  Mich. 
229. 

New  York.  —  Lang  v.  Ropke,  5  Sandf.  (N. 
Y.)  363;  Lang  v.  Wilbraham,  2  Duer  (N.  Y  ) 
171;  Griffen  v.  Ford.  1  Bosw.  (N.  Y.)  123; 
Schettler  v.  Smith,  41  N.  Y.  328;  Hillen  v. 
Iselin,  144  N.  Y.  365. 

8.  Limitations  Made  Valid  by  Events  Happening 
Before  Testator's  Death.  —  Picken  v.  Matthews, 
10  Ch.  D.  264;  Slark  v.  Dakyns,  L.  R.  10  Ch. 
35,  Morgan  v.  Gronow,  L.  R.  16  Eq.  1;  Johr.- 
son  v.  Edmond,  65  Conn.  492;  Tallman  - . 
Tallman  (N.  Y.  Super.  Ct.  Eq.  T.)  3  Misc.  (N. 
Y.)465. 

Thus  an  appointment  by  will  to  the  daughters 
of  a  testator  who  should  survive  him  and  attain 
the  age  of  twenty-four  years  is  valid  if  at  (he 
death  of  the  testator  his  youngest  daughter  is 
over  three  years  old.  Von  Brockdorff  v.  Mal- 
colm, 30  Ch.  D.  172. 

So  a  gift  by  will  to  A  for  life,  with  remainder 
to  his  children  who  attain  twenty-five,  is  good 
if  A  dies  in  the  testator's  lifetime.  Southern 
709  Volume  XXII. 


Period  Limited  by  Rule. 


PERPETUITIES,  ETC. 


At  Common  Law. 


c.  Limitations  Which  Offend  Rule  —  (i)  Limitations  Over  upon 
Failure  of  Issue.  — -A  limitation  over  upon  a  failure  of  issue  at  the  death  of 
the  person  or  persons  by  whose  life  or  lives  the  period  is  measured  or  occur- 
ring within  twenty-one  years  thereafter  is  valid,1  but  a  limitation  over  upon 
an  indefinite  failure  which  may  occur  at  any  future  time  is  too  remote.* 
What  words  in  a  will  ?re  to  be  construed  to  imply  a  definite  and  what  an 
indefinite  failure  of  issue,  has  been  discussed  elsewhere  in  this  work.3 

(2)  Limitations  to  Unborn  Persons  —  (a)  Limitations  in  Fee  —  aa.  In  General.  — 
A  limitation  by  will  of  an  estate  in  fee  to  the  unborn  child  of  a  person  in  esse 
is  valid  for  the  reason  that  the  limitation  over  can  never  be  too  remote,  since 
under  no  condition  can  the  vesting  of  the  estate  be  suspended  beyond  the 
termination  of  a  life  in  being,  that  of  the  parent  of  the  devisee.4 

bb.  Limitation  to  Unborn  Person  on  Attaining  Certain  Age.  —  For  the  same  rea- 
son a  limitation  to  an  unborn  child  to  vest  at  its  majority  is  valid,  since  the 
period  of  suspension  cannot  exceed  twenty-one  years  after  a  life  in  being. 
But  the  limitation  of  an  estate  to  an  unborn  person  to  vest  on  his  attaining 
twenty-five  years  of  age,  or  any  other  age  beyond  majority,  is  obviously  too 
remote.6    If,  however,  the  will  is  construed  to  vest  an  estate  in  such  child  at 


1   Wollaston,  16  Beav.  166;  Williams  v.  Teale, 

6  Hare  239.  See  also  Mackinnon  v.  Peach,  2 
Keen  555. 

A  limitation  over  to  a  person  unborn  at  the 
time  of  the  execution  of  a  will  is  not  void  for 
remoteness  if  such  person  be  born  at  the  time 
of  the  testator's  death.  Peard  v.  Kekewich, 
15  Beav.  166;  Gooch  v.  Gooch,  14  Beav.  565. 

1.  Limitation  Over  upon  Definite  Failure  of 
Issue  —  England.  —  In  re  Lovvman,  (1895)  2  Ch. 
348;  Morse  v.  Ormonde,  1  Russ.  382. 

Arkansas.  —  Clark  v.  Stanfield,  3S  Ark.  347. 

Georgia.  —  Foiman  v.  Troup,  30  Ga.  496. 

Illinois.  —  Davenport  v.  Kirkland,  156  111. 
169;  Strain  v.  Sweeny,  163  111.  603;  Glover  v. 
Condell,  163  111.  566. 

North  Carolina.  —  Baker  v.  Pender,  5  Jones 
L.  (50  N.  Car.)  351. 

Pennsylvania.  —  Winebrener's  Estate,  3  Pa. 
Dist.  556;  Rapp  v.  Rapp,  6  Pa.  St.  45. 

South  Carolina.  —  Davidson  v.  Ruff,  2  Hill 
Eq.  (S.  Car.)  140;  Selman  v.  Robertson,  46  S. 
Car.  262. 

Tennessee.  —  Brown  v.  Brown,  86  Tenn.  277; 
Armstrong  v.  Douglass,  89  Tenn.  219. 

Vermont.  —  In  re  Wells,  69  Vt.  388. 

Virginia.  —  Royall  v.  Eppes,  2  Munf.  (Va.) 
479;  Gresham  v.  Gresham,  6  Munf.  (Va.) 
187. 

2.  Limitation  Over  upon  Indefinite  Failure  of 
Issue — England.  —  Boden  z\  Watson,  Ambl. 
398;  Beauclerk  v.  Dormer,  2  Atk.  30S;  Candy 
v.  Campbell,  2  CI.  &  F.  421;  In  re  Johnson,  L. 
R.  2  Eq.  716;  Harding  v.  Nott,  7  El.  &  Bl. 
650,  90  E.  C.  L.  650;  Love  v.  Wyndham,  I 
Mod.  50;  Burlev  v.  Evelyn,  16  Sim.  290;  Grey 
v.  Montagu,  2  Eden  205;  Bankes  v.  Holme,  1 
Russ.  395,  note:  O'Mahoney  v.  Burdett,  L.  R. 

7  H.  L.  388;  Lanesborough  v.  Fox,  Cas.  t. 
Talb.  262. 

United  Stales.  —  Maxwell  v.  Call,  2  Brock. 
(U.  S.)  119. 

Arkansas.  —  Watkins  v.  Quarles,  23  Ark. 
179;  Robinson  v.  Bishop,  23  Ark.  378;  Slaughter 
v.  Slaughter,  23  Ark.  356,  79  Am.  Dec.  rn; 
Moody  v.  Walker,  3  Ark.  147. 

Illinois.  —  Post      Rohrbach,  142  111.  600. 

Kentucky.  —  Moore  v.  Howe,  4  T.  B.  Mon. 


(Ky.)  199;  Atty.-Gen.  v.  Wallace,  7  B.  Mon. 
(Ky.)  611;  Armstrong  v.  Armstrong,  14  B. 
Mon.  (Ky.)  269. 

Maryland.  —  Hatton  v.  Weems,  12  Gill  &  J. 
(Md.)  83;  Edelen  v.  Middlelon,  9  Gill  (Md.) 
i6r;  Biscoe  v.  Biscoe,  6  Gill  &  J.  (Md.)  232; 
Johnson  v.  Negro  Lish,  4  Har.  &  J.  (Md.)  441; 
Tongue  v.  Nutwell,  13  Aid.  415;  Josetti  v.  Mc- 
Gregor, 49  Md.  202;  James  v.  Rowland,  c.2 
Md.  462. 

Massachusetts.  —  Brattle  Square  Church  v. 
Grant,  3  Gray  (Mass.)  142,  63  Am.  Dec.  725; 
Odell  v.  Odell,  10  Allen  (Mass.)  1. 

Mississippi.  —  Adams  v.  Farley,  (Miss.  1895) 
18  So.  Rep.  390. 

New  Jersey.  —  Davies  v.  Steele,  38  N.  J.  Eq. 
168. 

North  Carolina  —  Matthews  v.  Daniel,  I 
Murph.  (5  N.  Car.)  42:  Brantley  r.  Whitaker, 
5  Ired.  L.  (27  N.  Car.)  225;  Weatherly  v. 
Armheld,  8  Ired.  L.  (30  N.  Car.)  25. 

South  Carolina.  —  Mangum  v.  Piester,  16  S. 
Car.  316;  Norton  v.  Fripp,  I  Spears  L.  (S. 
Car.)  250;  Cox  v.  Buck,  5  Rich.  L.  (?.  Car.) 
604. 

Tennessee.  —  Bramlet  v.  Bates,  l  Sneed 
(Tenn.)  554. 

Virginia.  —  Lynch  v.  Hill,  6  Munf.  (Va.) 
U4- 

3.  See  the  title  Issue  (Descendants),  vol.  17, 
P-  558. 

4.  Limitation  to  Unborn  Person  in  Fee  Valid.  — 

Williams  v.  Teale,  6  Hare  339:  In  re  Powell. 
(189S)  1  Ch.  227. 

5.  Gift  to  Unborn  Person  to  Vest  at  a  Period  Be- 
yond Twenty-one  Years  —  England:  —  Bull  v. 
Pritchard.  1  Russ.  213,  5  Hare  567;  Palmer  ... 
Holford,  4  Russ.  403;  Vawdry  v.  Geddes. 
1  Russ.  &  M.  203;  Bute  v.  Harman,  9  Beav. 
320;  Southern  v.  Wollaston,  16  Beav.  166; 
Blagrove  v.  Hancock,  16  Sim.  371;  Chance  r. 
Chance,  16  Beav.  572;  In  re  Blakemore,  20 
Beav.  214;  Rowland  v.  Tawney.  20  Beav.  67; 
Re  Thatcher,  26  Beav.  365;  Porter  v.  Fox,  6 
Sim.  4S5;  Dodd  v.  Wake,  S  Sim.  615;  Hale  v. 
Hale,  3  Ch.  D.  643;  Gooding  v.  Read,  4  De 
G.  M.  &  G.  510;  Re  Bullev.  11  Jur.  N.  S.  S47; 
Cromek  v.  Lumb,  3  V.  &  C.  Exch.  565. 
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birth,  the  fact  that  the  enjoyment  in  possession  is  postponed  does  not  affect 
the  validity  of  the  devise.1 

(b)  Limitations  of  Life  Interests.  —  A  limitation  of  an  interest  to  an  unborn 
person,  the  child  of  a  person  in  being,  for  life,2  is  valid  notwithstanding  a 
subsequent  limitation  over  may  be  void  for  remoteness.3 

(c)  Limitations  Over  After  Life  Interests.  —  The  validity  of  such  limitation  over 
after  the  death  of  the  unborn  tenant  for  life  depends  upon  whether  the 
remainder  so  limited  is  vested  or  contingent.  If  the  remainder  be  vested  in 
an  ascertained  person,4  or  in  a  person  who  must  be  ascertained  if  at  all  within 
twenty-one  years  after  the  death  of  the  parent  of  the  unborn  tenant,5  it  is 
valid;  but  if  it  may  remain  contingent  until  the  death  of  the  unborn  life 
tenant  it  is  too  remote.6  Hence  a  limitation  of  a  remainder  over  to  the  issue 
of  an  unborn  tenant  for  life  as  purchasers  is  void.7 

(3)  Limitation  to  Surviving  Husband  or  Wife. — A  limitation  of  a  life 
interest  to  a  surviving  husband  or  wife  of  a  person  in  esse  to  whom  an  estate 
for  life  is  first  conveyed  is  not  too  remote,  for  the  reason  that,  though  such 
surviving  husband  or  wife  may  be  unborn  at  the  time  the  interest  to  him  or 
her  is  created,  the  estate  must  of  necessity  vest  in  such  person  during  the  exist- 
ence of  the  preceding  estate.8  But  a  limitation  over  after  the  death  of  such 
surviving  husband  or  wife  is  too  remote,  since  he  or  she  may  not  be  born  until 
twenty-one  years  after  the  death  of  the  testator.9  So,  the  limitation  of  an 
interest  to  the  surviving  husband  or  wife  of  the  child  of  one  to  whom  a  life 
estate  with  power  of  appointment  had  been  given  is  void,  since  such  child  may 
not  marry  until  twenty-one  years  after  the  death  of  the  donee  of  the 
power. 10 

(4)  Limitation  Over  upon  Breach  of  Condition  Subsequent.  —  A  limitation 
over  upon  a  breach  of  a  condition  annexed  to  an  estate  by  which  it  is  to 
terminate  is  void  unless  such  limitation  over  must  take  effect,  if  at  all,  within 


Illinois.  —  Lawrence  v.  Smith,  163  111.  149; 
Eldred  v.  Meek,  183  111.  26,  75  Am.  St.  Rep.  86. 

Pennsylvania. — Coggins's  Appeal,  124  Pa. 
St.  10,  10  Am.  Si.  Rep.  565. 

1.  Postponement  of  Possession.  —  In  re  Bevan, 
34  Ch.  D.  716;  In  re  Coppard,  35  Ch.  D.  350; 
Blease  v.  Burgh,  2  Baav.  221;  Davies  v. 
Fisher,  5  Beav.  201;  Greet  v.  Greet,  5  Beav. 
123;  Harrison  v.  Grimwood,  12  Beav.  192; 
Barnet  v.  Barnet,  29  Beav.  239;  Tatham  v. 
Vernon,  29  Beav.  604;  Saumarez  v.  Saumarez, 
34  Beav.  432;  Doe  v.  Ward,  9  Ad.  &  El.  582, 
36  E.  C.  L.  204;  James  v.  Wynford,  1  Smale  & 
G.  40;  Hobbs  v.  Parsons,  2  Smale  &  G.  212; 
Dodson  v.  Hay,  3  Bro.  C.  C.  405;  Fox  v.  Fox. 
L.  R.  19  Eq.  286;  Bell  v.  Cade.  2  Johns.  &  H. 
122;  Taylor  v.  Frobisher,  5  De  G.  &  Sm.  191; 
BUnd  v.  Williams,  3  Myl.  &  K.  411;  Milroy  v. 
Milroy,  14  Sim.  48.  And  see  infra,  this  title, 
Postponement  of  Possession  or  Enjoyment. 

2.  Limitation  of  Life  Interests. —  Routledge 
v.  Dorril,  2  Ves.  Ji.  357;  Owen's  Petition,  3 
Pa.  Dist.  328. 

3.  Hampton  v.  Holman,  5  Ch.  D.  183,  over- 
ruling Hayes  v.  Hayes,  4  Russ.  311. 

4.  Vested  Remainders  After  Life  Interest  to  Un- 
born Person  Valid. —  Loring  v.  Blake,  98  Mass. 
253;  Seaver  v.  Fitzgerald,  141  Mass.  401. 

A  testator  gave  to  A  an  ann  uity  of  fifty  pounds 
per  annum  for  life,  and  after  her  decease  to 
the  children  she  might  have,  born  in  wedlock, 
equally  to  be  divided  among  them  during  their 
lives,  and  after  the  decease  of  the  survivor  to 
go  to  his  nephew  and  his  two  nieces  equally 
between  them.    A  having  died  without  issue, 


it  was  held  that  the  gift  to  the  nephew  and 
nieces  was  not  void  for  remoteness  and  that 
they  took  the  capital  from  whence  the  annuity 
proceeded  absolutely,  in  equal  shares  as  ten- 
ants in  common.  Evans  v.  Walker,  3  Ch.  D. 
211. 

5.  Stuart  v.  Cockerell.  L.  R.  7  Eq.  363. 

6.  Contingent  Remainder  After  Life  Interest  to 
Unborn  Person  Invalid.  —  Stuart  v.  Cockerell, 
L.  R.  7  Eq.  363;  Deford  v.  Deford,  36  Md.  168. 

A  testator  bequeathed  the  income  of  his 
residuary  estate  between  his  three  children, 
and  when  any  child  died,  his  part  to  be 
equally  divided  amongst  the  testator's  surviv- 
ing grandchildren;  and  likewise  if  any  of  his 
grandchildren  died,  their  part  to  be  divided 
amongst  the  survivors  of  his  other  grandchil- 
dren. It  was  held  that  the  gift  over  upon  the 
death  of  a  grandchild  to  the  surviving  grand- 
children was  void  for  remoteness.  Couitier 
v.  Oram,  2t  Beav.  91. 

7.  Limitation  to  Issue  of  Unborn  Person  Void. 
—  Brudenell  v.  Elwes,  1  East442;  Marlborough 
v.  Godolphin,  1  Eden  404;  Gooch  v.  Gooch,  14 
Beav.  565;  Whitby  v.  Mitchell.  44  Ch.  D.  85; 
Cattlin  ?.  Brown,  11  Hare  372;  Ludwig  v. 
Combs,  1  Met.  (Ky.)  128;  Hills  v.  Simonds, 
125  Mass.  536;  Caldwell  v.  Willis,  57  Miss. 
555;  Lockridge  v.  Mace,  ioy  Mo.  162;  Stout  v. 
Stout,  44  N.  J.  Eq.  479. 

8.  Limitation  of  a  Life  Interest  to  Surviving 
Husband  or  Wife.  —  Loring  v.  Blake,  98  Mass. 
253- 

9.  Hodson  v.  Ball,  14  Sim.  558. 

10.  Boyd's  Estate,  10  Pa.  Dist.  87. 
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lives  in  being  and  twenty-one  years. 1  Thus,  if  a  devise  of  land  be  made  to 
trustees  to  hold  for  a  religious  or  charitable  use  with  a  limitation  over  in  case 
the  property  should  be  diverted  from  the  purposes  of  the  trust,  the  limitation 
over  is  void  because  of  the  indefiniteness  of  the  event  upon  which  the  estate 
is  to  arise.2 

(5)  Trusts  of  Indefinite  Duration.  —  A  devise  of  property  to  trustees  to 
be  held  and  managed  for  an  indefinite  period  for  the  benefit  of  the  heirs  of 
the  testator,3  or  such  of  them  as  should  become  destitute,4  or  for  the  benefit 
of  the  employee?  of  a  banking  institution,5  or  for  the  purpose  of  keeping  the 
testator's  homestead  in  repair,6  or  for  any  other  purpose  7  not  recognized  as 
a  public  charity,8  is  void  as  offending  the  rule  against  perpetuities. 


1   Limitation  Over  upon  Condition  Broken  — 

England.  —  Charitable  Donations  Com'rs  v. 
DeClifford.  1  Dr.  &  War.  245. 

Maine.  —  Merrilt  v.  Bucknam,  77  Me.  253. 

Massachusetts. — Welsh  v.  Foster,  12  Mass.  97. 

New  Hampshire.  —  Rolfe,  etc..  Asylum  v. 
Lefebre,  69  N   H.  238. 

Pennsylvania.  —  Smith  v.  Townsend,  32  Pa. 
St.  434- 

Rhode  Island.  —  Palmer  v.  Union  Bank,  17 
R.  1.  627. 

Virginia.  —  Peggy  v.  Legg,  6  Munf.  (Va.) 
229. 

A  testatrix,  by  will,  dated  in  1845,  limited 

10  a  daughter  an  exclusive  power  of  appoint- 
ment by  will  amongst  her  children.  The 
daughter  by  her  will,  dated  in  1S74,  in  exer- 
cise of  the  power,  appointed  the  fund  among 
the  objects  of  the  power  in  certain  shires,  giv. 
ing  to  two  of  her  daughters  life  interests  only, 
and  declared  that  if  either  during  her  life  or 
after  her  death  any  son  or  daughter  of  hers 
should  marry  a  person  who  did  not  profess  the 
Jewish  religion,  or  was  not  born  a  Jew  though 
converted  to  Judaism,  or  should  forsake  the 
Jewish  and  adopt  the  Christian  or  any  other 
religion,  then  such  son  or  daughter  should 
forfeit  all  share  in  the  fund,  and  in  case  of 
forfeitur;  the  forfeited  share  was  to  accrue  and 
go  over  to  the  other  or  othets  of  the  children 
living  at  the  time  of  the  forfeiture.  It  was 
held  that,  the  forfeiture  clause,  so  far  as  it 
affected,  after  the  death  of  the  appointor,  the 
share  of  a  child  born  after  the  death  of  the 
creator  of  the  power,  was  void  for  remote- 
ness, whether  such  share  was  appointed  for 
life  only  or  absolutely,  and  consequently  that 
the  plaintiff,  bv  forsaking  the  Jewish  religion, 
did  not  forfeit  her  share.    Hodgson  v.  Halford, 

11  Ch.  D.  959. 

2.  Brattle  Square  Church  v.  Grant,  3  Gray 
(Mass.)  142,  63  Am  Dec.  725;  Wells  v.  Heath, 
10  Gray  (Mass  )  17. 

3.  Indefinite  Trust  for  Benefit  of  Testator's 
Heirs.  —  Big;low  v.  Cady,  171  111.  229.  63  Am. 
St.  Rep.  230;  Steven's  Succession,  36  La.  Ann. 
754;  Slade  v.  Patten,  68  Me.  380;  Williams  v. 
Herrick,  19  R.  I.  197. 

Trusts  of  Personalty  Collateral  to  Estates.  —  A 
gift  of  chattels  to  trustees  for  the  use  of  the 
person  or  persons  who  for  the  time  being 
should  be  entitled  to  the  possession  of  certain 
real  property  until  the  happening  of  an  indefi- 
nite event,  is  void.  Ibbetson  v.  Ibbetson,  5 
Myl.  &  C.  26;  Dungannon  v.  Smith,  12  CI.  & 
F.  546;  Wainman  v.  Field.  Kay  507. 

4.  Indefinite  Trust  for  Benefit  of  Destitute  De- 
scendants of  Testator.  —  Thus  a  devise  of  prop- 


erty to  trustees  and  their  heirs  and  assigns 
forever,  in  trust  to  sell,  dispose  of,  invest,  and 
manage  the  same,  and  appropriate  such  part  of 
the  principal  and  interest  as  they  may  deem 
best  "  for  the  aid  and  support  of  those  of  my 
children  and  their  descendants  who  may  be 
destitute  and  in  the  opinion  of  said  trus- 
tees need  such  aid  "  (Kent  v.  Dunham,  142 
Mass.  216.  56  Am.  Rep.  667),  or  for  "  the  relief 
of  my  heirs  if  they  at  any  time  shall  need 
pecuniary  assistance  "  (Smith  v.  Harrington, 
4  Allen  (Mass.)  566),  or  for  the  aid  of  any  of 
the  testator's  children  or  grandchildren  who 
should  "  come  to  suffering  in  any  other  way 
save  by  idleness,  drunkenness,  or  anything  of 
the  kind,  so  as  to  become  an  object  of  charity  " 
(Moore  v.  Moore,  6  Jones  Eq.  (59  N.  Car.)  132), 
is  void. 

5.  Trust  for  Benefit  of  Employee  of  a  Banking 
Institution.  —  Siedler  v.  Sym?,  56  N.  J.  Eq. 
275. 

6.  Trust  for  Keeping  Homestead  in  Bepair.  — 

Bauleit,  Petitioner,  I63  Mass.  509. 

7.  While  v.  Fisk.  22  Conn.  56. 

A  Trust  for  the  Purpose  of  Keeping  the  Testa- 
tor's House  Open  "  for  the  reception  and  enter- 
tainment of  ministers  and  othets  traveling  in 
the  service  of  truth."  and  for  the  purpose  of 
keeping  the  testator's  clock  in  repair,  is  void. 
Kelly  v.  Nichols,  17  R.  I.  306. 

8.  Charitable  Trusts.  —  See  the  title  Chari  i  ies 
and  Trusts  for  Charitable  Uses,  vol.  5,  p. 
902. 

Devise  to  Trustees  until  Happening  of  Remote 
Contingency.  —  A  testatrix  devised  u\o  pieces 
of  land  to  trustees,  directing  them  if  any  Con- 
gregaiional  church  connected  with  the  general 
association  of  Connecticut  should  desire  to 
erect  a  church,  and  should  in  the  judgment  of 
the  trustees  be  able  to  erect  and  maintain 
such  a  church  without  getting  into  debt,  to 
allow  them  to  erect  the  same  on  one  of  the 
pieces  of  land,  and  on  the  church  being  com- 
pleted to  convey  such  piece  of  land  to  the 
church,  and  also  to  convey  to  them  the  other 
piece  for  the  use  of  a  parsonage.  It  was  held 
that  as  there  was  no  limitation  as  to  the  time 
within  which  the  application  was  to  be  made, 
and  the  properly  con veyed,  and  no  certainty 
that  such  an  event  would  occur,  ihe  devise 
was  void  as  tending  to  create  a  perpetuity. 
Jocelyn  v.  Nott,  44  Conn.  55. 

Provision  of  Continuance  of  Testator's  Bnsiness 
Establishment  during  life  of  his  son  and  the 
lives  of  his  son's  children  void.  Hamlin  v. 
Mansfield,  SS  Me.  131. 

A  Power  Given  to  Trustees  co  Sell  Eeal  Estate 
devised  in  contravention  of  the  statute  against 
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Maintenance  of  Burial  Place.  —  So  a  devise  in  trust  for  the  care  and  preservation 
of  the  grave  of  the  testator  or  any  monument  erected  thereon  has  been  held 
invalid, 1  but  in  some  of  the  states  the  stringency  of  the  rule  in  this  particular 
has  been  relaxed  by  statute.3 

Reposing  Discretion  in  Trustees  as  to  Time  of  Distribution  of  Estate.  —  A  provision  in  a 
will  reposing  discretion  in  trustees  as  to  the  time  of  sale  and  distribution  of 
the  estate  after  the  purposes  of  a  legal  trust  have  been  fulfilled  does  not  ren- 
der the  trust  invalid  on  the  ground  that  the  sale  and  distribution  may  be 
postponed  for  a  longer  period  than  twenty-one  years,  since  the  trustees  can 
be  compelled  to  distribute  the  fund  within  a  reasonable  time.3 

(6)  Powers —  (a)  Creation  —  Power  of  Appointment.  —  "Where  a  power  of  appoint- 
ment is  given,  either  by  deed  or  will,  the  rule  against  perpetuities  applies  as 
well  to  the  power  as  to  its  execution.  If,  by  the  terms  of  a  power,  it  can  be 
exercised  at  a  time  beyond  the  limits  of  the  rule,  it  is  bad.4  But  the  fact 
that  by  its  terms  an  appointment  might  be  made  which  would  offend  the  rule 
does  not  affect  the  validity  of  the  power.5 

Power  of  Sale.  —  It  has  been  held  that  a  power  of  sale  is  not  void  because 
the  exercise  of  it  is  not  expressly  confined  within  the  limits  of  the  rule;  6  but 


perpetuities  does  not  save  it,  since  the  pro- 
ceeds would  have  to  be  reinvested  and  held 
under  the  same  trust.  Wheeler  v.  Fellowes, 
52  Conn.  238. 

Parol  Evidence  Inadmissible  to  Show  Duration 
of  Trust.  —  Where  a  trust  is  not  limited  in 
duration  by  the  instrument  creating  it,  parol 
evidence  is  inadmissible  to  show  that  the  pur- 
pose of  the  trust  will  be  fulfilled  and  that  it 
will  consequently  terminate  within  twenty-one 
years.    In  re  Wood,  (181)4)  3  Ch.  381. 

1.  Maintenance  of  Burial  Place.  —  Johnson  v. 
Holineld,  79  A!a.  423;  Coit  v.  Comstock,  51 
Conn.  352,  50  Am.  Rep.  29;  Piper  v.  Moulton, 
72  Me  155;  Bates  v.  Bates,  134  Mass.  110,  45 
Am  Rep.  305;  Ditwiller  v.  Hartman,  37  N.  J. 
Eq.  347;  Harlson  v.  Elden,  50  N.  }.  Eq.  522; 
Sherman  v.  Baker,  20  R.  I  446;  Keily  v. 
Nichols,  17  R.  I.  306;  Fite  v.  Beasley  12  Lea 
(Ten n  )  328. 

Erection  and  Maintenance  of  Memorials.  —  A 
devise  in  trust  for  the  maintenance  of  Shake- 
speare's birthplace  as  a  museum  is  void. 
Thomson  v.  Shakespear,  1  De  G.  F.  &  J.  399. 
So  is  a  devise  in  trust  for  the  erection  and 
maintenance  of  a  monument  in  memory  of 
JoHn  Locke     A'e  J^nes,  79  L.  T.  N.  S.  154. 

2.  The  Pennsylvania  Act  of  May  26,  1891  (Pub. 
Laws  119),  expressly  declares  that  no  dispo- 
sition of  property  hereafter  made  for  the 
maintenance  or  care  of  any  cemetery,  church- 
yard, etc.,  or  monument  or  other  erections  on 
or  about  the  same,  sh  ill  tail  by  reason  of  such 
disposition  having  been  made  in  perpetuity, 
but  shall  be  held  to  be  made  for  a  charitable 
u^e  Smith's  Estate,  181  Pa.  St.  109.  See 
also  N'auinan  <>.  W^Hman,  1S2  Pa.  St.  263. 

By  Statute  in  New  Jersey  any  cemetery  asso- 
ciation within  the  state,  existing  under  special 
statute  or  by  virtue  of  incorporation  under  the 
general  statutes,  may  take  and  hold  any  prop- 
erty, real  or  personal,  bequeathed  or  given 
upon  trust  to  apply  the  income  thereof,  under 
the  direction  of  the  trustees  or  managerof  such 
association,  for  the  maintenance  of  anv  tomb 
or  other  burial  place  within  such  cemetery. 
Moore  v.  Moore.  50  N.  J.  Eq  554;  Hanson  v. 
Elden,  50  N.  J.  Eq.  522. 


This  statute  is  not  applicable  to  cemeteries 
out  of  the  state,  though  the  bequest  is  of  per- 
sonal property  by  a  testator  domiciled  within 
the  state.    Harlson  z».  Elden,  50  N.  J.  Eq.  522. 

3.  Reposing  Discretion  in  Trustee  as  to  Time  of 
Sale  and  Distribution  of  Estate.  —  Duggan  v, 
Slocum,  83  Fed.  Rep.  244;  New  Haven  Young 
Men's  Institute  v.  New  Haven,  60  Conn.  32; 
Hart  r.  Seymour,  147  111.  598;  Wentworth  v. 
Fernald,  92  Me.  282;  Brandenburg  v.  Thorn- 
dike,  139  Mass.  102;  Myer's  Estate,  11  Pa.  Co. 
Ct.  194.  See  also  Belfield  v.  Booth,  63  Conn. 
299. 

4.  Lawrence's  Estate,  136  Pa.  St.  354,  20 
Am.  St.  Rep.  925. 

Alternative  Powers.  —  Where  a  power  of  ap- 
pointment may  be  exercised  by  a  person,  or, 
in  his  default,  by  his  successor,  and  the  ap- 
pointment by  the  first  person  would  be  valid, 
but  that  of  the  successor  would  be  void,  the 
power  may  be  treated  as  two  distinct  powers 
and  the  first  upheld  although  the  second  is 
void.  Attenborough  v.  Attenborough,  1  Kay 
&  J.  296. 

When  a  Power  of  Leasing  Is  Limited  to  a  Person 
in  Esse,  or  several  such  persons,  and  (he 
survivor  or  survivors  of  them,  and  is  not  ex- 
tended to  their  representatives,  it  does  not  in- 
fringe the  rule  against  perpetuities.  Collins 
v.  Foley,  63  Md.  158,  52  Am.  Rep.  505. 

5.  Possibility  of  Invalid  Appointment  Does  Not 
Vitiate  Power.  —  Slark  v.  Dakyns,  L.  R.  10  Ch. 
35;  Woodbridge  v.  Winslow,  170  Mass.  388; 
Lawrence's  Estate,  136  Pa.  St.  354,  20  Am.  St. 
Rep.  925- 

A  power  is  not  void  because  it  contemplated 
an  appointment  to  objects  some  of  whom  were 
too  remote,  but  a  valid  appointment  there- 
under may  be  made  to  such  of  its  objects  as  are 
within  the  proper  limits  Attenborough  v. 
Attenborough,  1  Kay  &  J.  206;  Griffith  v. 
Pownall,  13  Sim.  393. 

6.  Piddle  v.  Perkins,  4  Sim.  135;  Cooper's 
Estate,  150  Pa  St  576,  30  Am.  St.  ReD.  829. 

A  Power  of  Sale  to  Be  Exercised  During  or  at 
the  Expiration  of  a  Life  in  Being  is  valid  Bar- 
ber v.  Pittsburgh,  etc  ,  R.  Co.,  166  U.  S.  83; 
Cresson  v.  Ferree,  70  Pa.  St.  44(1. 
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it  seems  that  an  express  direction  that  property  shall  be  sold  at  a  time 
beyond  the  period  is  void.1 

(b)  Execution  —  General  Powers.  —  A  general  power  is,  in  regard  to  estates 
which  may  be  created  by  force  of  it,  tantamount  to  a  limitation  in  fee. 
Hence,  whatever  estates  may  be  created  by  a  man  seized  in  fee  may  equally 
be  created  under  a  general  power  of  appointment,  and  the  period  for  the 
commencement  of  the  limitation  in  point  of  perpetuity  is  the  time  of  the 
execution  of  the  power.2 

Particular  Powers.  —  But  in  respect  to  a  particular  power  of  appointment  the 
rule  is  otherwise.  In  the  exercise  of  such  a  power  the  donee  does  not  act  as 
the  owner  of  the  fee,  but  as  the  representative  of  the  donor,  anri  the  appoint- 
ment is  referred  back  to  the  instrument  by  virtue  of  which  it  is  made  and 
tested  as  regards  remoteness  by  the  application  of  the  rule  in  the  same  man- 
ner as  if  the  estate  as  limited  had  been  raised  in  the  instrument  creating  the 
power  in  lieu  of  \\\z  power  itself.3  Hence,  no  estate  or  interest  can  be  limited 
under  a  particular  power  which  would  have  been  too  remote  if  limited  in  the 
deed  or  will  by  which  the  power  was  created.4    Whoever  claims  under  the 


1.  Blight  v.  Hartnoll,  19  Cli.  D.  294. 
A  Power  of  Sale  to  Be  Exercised  at  a  Time 

Beyond  the  Limits  of  the  Rule  is  invalid  be- 
cause il  would  enable  the  donee  of  the  power 
to  vest  in  a  purchaser  an  estate  in  fee  simple 
after  the  expiration  of  the  prescribed  period. 
This  is  obvious  where  the  power  is  intended 
to  operate  under  the  statute  of  uses  by  the 
revocation  existing,  and  the  creation  of  new 
uses;  and  the  like  reason  appears  to  hold 
where  the  fee  simple  is  vested  in  trustees,  and 
the  power  is  to  be  executed  by  a  conveyance 
of  that  estate;  as,  for  example,  where  there  is 
a  trust  to  divide  between  the  members  of  a 
class,  and  the  trustees  are  empowered  to  sell 
for  the  purpose  of  m  iking  the  division.  Good- 
ier  v.  Edmunds,  (1893)  3  Ch.  455. 

Thus  a  power  of  sale  to  be  exercised  seventy- 
five  years  after  the  testator's  death  is  invalid. 
Johnston's  Estate,  185  Pa.  St.  179,  64  Am.  St. 
Rep.  62r. 

So  a  power  of  sale  to  be  exercised  at  the  ex- 
piration of  a  lease  which  had  forty-nine  years 
to  run  at  the  testator's  death  is  too  remote; 
but  the  invalidity  of  the  power  does  not  affect 
the  rights  of  the  legatees  of  the  proceeds  who 
may  elect  to  take  the  property  as  real  estate. 
In  rc  Daveron,  (1893)  3  Ch.  421. 

Power  to  Raise  Portion  Out  of  Lands.  —  A  power 
antecedent  to  an  estate  tail  given  to  trustees 
to  raise  a  portion  out  of  the  lands  upon  a  con- 
tingency which  may  arise  at  a  remote  period 
is  void.  Case  v.  Drosier,  2  Keen  764;  Sykes 
v.  Svke?,  L  R.  13  Eq.  56. 

Power  to  Discharge  Mortgages.  —  But  a  power 
to  cut  timber  on  the  lands  and  apply  the  pro- 
ceeds to  the  payment  of  a  mortgage  so  long  as 
it  shall  remain  as  an  incumbrance  on  the  land 
is  valid,  since  the  tenant  may  at  any  time  de- 
stroy the  power  by  paving  off  the  incumbrance. 
Briggs  v.  Oxford,  I  De  G.  M.  &  G.  363. 

So  a  devise  of  real  estate  in  strict  settlement 
subject  to  a  term  of  two  thousand  years, 
limited  to  trustees  for  raising  five  hundred 
pounds  a  vear,  and  accumulating  it  as  a 
sinking  fund  for  payment  of  his  mortgage 
debts,  etc.,  to  a  considerable  amount,  is 
valid  although  unlimited  in  its  duration. 
Bateman  v.  Hotchkin,  10  Beav.  426. 

2.  General  Powers.  —  Rous  v.  Jackson,  29  Ch. 


D.  521;  Frear  v.  Pugsley,  (Supm.  Ct.  Spec. 
T.)  9  Misc.  (N.  Y.)  321 ;  Genet  v.  Hunt,  113  N. 
Y.  158. 

A  power  to  appoint  to  any  persons  by  will 
only  is  a  general  power  of  appointment  within 
the  Wills  Act.  and  accordingly  a  general  devise 
or  bequest  will  operate  as  an  execution  of  such 
power.  But  such  a  general  power  given  to  a 
tenant  for  life,  a  married  woman,  is  not  equiva- 
lent to  ownership,  so  that,  as  regards  the  rule 
against  perpetuities,  the  interests  arising  under 
the  execution  of  the  power  must  be  considered 
as  created  under  the  deed  conferring  the  power. 
In  re  Powell.  39  L.  J.  Ch.  188,  iS  \V.  R.  228. 

3.  Particular  Powers  —  England.  —  /;/  re 
Powell,  39  L.  J.  Ch.  188,  18  W.  R.  228:  In  re 
Brown,  3  Ch.  D.  156;  Stuart  v.  Cockerell,  L. 
R.  5  Ch.  713;  Hodgson  v.  Halford,  11  Ch.  D. 
959,  48  L.  J.  Ch.  54S;  Wilkinson  v.  Duncan, 
30  Bcav.  in;  Badham  v.  Mee,  1  Myl.  &  K.  32, 
2  L.  J.  Ch.  4;  Fry  v.  Capper,  Kay  163:  Atten- 
borough  v.  Attenborough,  1  Kay  &  J.  296; 
In  re  Teague,  L.  R.  10  Eq.  564,  22  L.  T.  N.  Su 
742,  18  W.  R.  752;  D'Abbadie  v.  Bizoin,  Ir.  R. 
5  Eq.  205;  Wollaston  v.  King,  L.  R.  S  Eq.  165; 
Massey  v.  Barton.  7  Ir.  Eq.  95;  Griffith  ■ 
Pownall,  13  Sim.  393;  Rouiledge  v.  Dorril,  2 
Ves.  Jr.  357- 

Illinois.  —  See  also  Butler  v.  Huestis,  6S  111. 
594,  18  Am.  Rep.  589. 

Maryland.  —  Conner  r.  Waring.  52  Md  72S; 
Albert  v.  Albert,  68  Md.  352.  See  also  Bar- 
num  v.  Barnum.  26  Md.  119,  90  Am.  Dec.  SS. 

New  York.  —  Genet  v.  Hunt,  113  N.  Y.  158; 
Dana  v.  Murray.  122  K.  Y.  604;  Maitland  1 
Baldwin,  70  Hun  (N.  Y.)  267;  Everitt  v.  Everiti. 
29  N.  Y.  39. 

Pennsylvania.  —  Gardette's  Estate.  13  W.  X. 
C.  (Pa.)  315;  Lawrence's  Estate,  136  Pa.  St. 
354,  20  Am.  St  Rep.  925.  See  also  Smith'* 
Appeal,  SS  Pa.  St.  492;  Pepper's  Appeal,  120 
Pa.  St.  235,  6  Am.  St.  Rep.  702. 

4.  Appointment  Invalid  in  Donor  Invalid  in 
Donee.  —  Wollaston  -/.  King,  L.  R.  8  Eq.  165; 
Cooke  v.  Cooke,  3S  Ch.  D.  202;  Thomas  3 
Gregg,  76  Md.  169;  Staples  v.  Hawes.  (Supm. 
Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  475;  Fargo  r. 
Squiers,  154  N.  Y.  250;  Boyd's  Estate.  10  Pa. 
Dist.  87. 

Power  of  Revocation  and  Resettlement.  —  A 
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execution  of  such  a  power  must  make  title  under  the  power  itself.' 

2.  Under  Statutes  —  a.  STATUTES  OF  NEW  YORK,  MICHIGAN,  MINNESOTA, 
and  Wisconsin  —  (i)  Statement  of  Statutes.  —  Under  the  statutes  of  New 
York,  every  future  estate  in  land  and  contingent  interest  in  personal  property 
is  void  in  its  creation  if,  by  any  limitation  or  condition  whatever,  the  absolute 
power  of  alienation  is  suspended  for  a  longer  period  than  during  the  con- 
tinuance of  two  lives  in  being  at  the  creation  of  the  interest  or  estate.2  This 
statute  has  been  adopted  without, material  alteration  in  Michigan*  Minnesota,  1 
and  Wisconsin,5  so  far  as  it  is  applicable  to  limitations  of  future  estates  in 
real  property,  but  by  some  oversight  the  section  of  the  New  York  statute 
making  it  applicable  to  personal  property  was  omitted,  so  that  as  to  limi- 
tations of  contingent  interests  in  personalty  in  these  states  the  rule  of  the 
common  law  is  still  in  force.6 

(2)  Period  of  Suspension  Must  Be  Measured  by  Lives  —  (a)  In  General.  —  In 
order  that  a  limitation  of  a  future  interest  or  estate  may  be  valid  under  the 
statutes  it  is  clear  that  the  period  of  suspension  must  be  based  on  the  dura- 
tion of  lives  in  being,  for  the  reason  that  any  other  measure  opens  the  pos- 
sibility that  the  period  may  exceed  any  two  lives  which  might  have  been 
selected.7 

(b)  Terms  of  Fixed  Duration.  —  Hence,  a  limitation  of  a  future  interest  to  com- 
mence at  a  time  certain  or  after  the  termination  of  a  preceding  estate  limited 
upon  a  term  of  years  is  too  remote,  however  short  the  period  of  suspension 
may  be.8 

testator  devised  his  real  estate  to  trustees,  to 
several  persons  for  life,  with  remainder  lo 
their  first  and  other  sons  in  tail  male  suc- 
cessively; but  directed  his  trustees,  upon  the 
birth  of  every  son  of  each  tenant  for  life,  to 
revoke  the  uses  before  limited  lo  their  re- 
spective sons  in  tail  male,  and  to  limit  the 
premises  to  such  sons  for  their  lives,  with 
immediate  remainders  to  the  respective  sons 
of  such  sons  in  tail  male.  It  was  held  that 
this  clause  of  revocation  and  resettlement  was 
void,  as  tending  to  a  perpetuity,  and  being 
repugnant  to  the  estate  settled.  Marlborough 
v.  Godolphin   r  Eden  404. 

Appointment  Valid  in  Donor,  Valid  in  Donee.  — 
Fry  v.  Cappar  Kay  163;  Von  Brockdorff  v. 
Malcolm,  30  Ch.  D.  172. 

A  devise  in  trust  for  life  with  power  in  the 
cestui  que  trust  to  appoint  by  will  is  not  too  re- 
mole  if  the  appointment  of  the  limilation  over 
was  such  as  the  oiiginal  testator  might  have 
made.    Peard  v.  Kekewich,  15  Beav.  166. 

1.  Robinson  v.  Hardcastle,  2  T.  R.  241,  781; 
In  re  Brown,  3  Ch.  D.  156. 

2.  New  York  Statute.  —  Rev.  Stat.  1828,  pt.  2, 
c.  1,  tit.  2,  S;^  14,  15;  Rev.  Stat.  1828,  pt.  2,  c. 
4.  lit  4.  S  2. 

3.  Michigan  Statute.  —  2  Comp.  Laws  Mich. 
(1871)  c.  147,  §S  14-21;  Comp.  Laws  1897, 
S  8796  et  seq. 

4.  Minnesota   Statute.  —  Gen.    Stat.  Minn. 
(1866).  c.  45.       14-21;  Stat.  1894,  4374  et  seq. 

5.  Wisconsin  Statute.  —  2  Rev.  Stat.  Wis. 
(1858),  c.  83,       i4-2t;  Stat.  1898.  §  20-$%  ct  seq. 

6.  Statute  Not  Applicable  to  Limitations  of  Per- 
sonal Property.  —  Toms  v.  Williams,  41  Mich. 
552;  Palms  v.  Palms.  68  Mich  355;  In  re 
Tower.  49  Minn.  371;  De  Wolf  v.  Lawson,  61 
Wis.  469,  50  Am.  Rep.  148;  Harrington  v.  Pier, 
105  Wis.  485,  76  Am.  St.  Rep.  924. 

A  Bequest  of  Personalty  to  be  Realized  from 
Real  Estate,  which  the  testator  directs  to  be 
sold,  does  not  come  within  the  statute  which 
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applies  to  restraints  on  alienation  of  real 
estate.    Penny  v.  Croul,  76  Mich.  471. 

7.  Period  Must  Be  Measured  by  Lives. —  Hawley 
v.  James.  16  Wend.  (N.  Y.)  61. 

8.  Limitations  After  Terms  of  Fixed  Duration. 
—  State  v.  Holmes,  115  Mich.  456;  Williams 
v.  Lande,  74  Hun  (N.  Y.)  425;  Sawyer 
v.  Cubby,  73  Hun  (N.  Y.)  298;  Hendeison  v. 
Henderson,  46  Hun  (N.  Y.)  509;  Hawley  v. 
James,  16  Wend.  (N.  Y.)  61;  Hone  v.  Van 
Schaick,  20  Wend.  (N.  Y.)  564;  Garvey  v.  Mc- 
Devitt,  72  N.  Y.  556;  Cruikshank  v.  Home  for 
Friendless,  113  N.  Y.  337;  Underbill's  Will,  6 
Dem.  (N.  Y.)  466;  De  Wolf  v.  Lawson,  61  Wis. 
469,  50  Am.  Rep.  148. 

A  devise  of  land  to  a  state  upon  the  con- 
dition that  the  state  within  five  years  locate 
thereon  some  public  or  charitable  institution 
is  void.    State  v.  Holmes.  115  Mich.  456. 

Conveyance  to  Trustees  to  Hold  and  Manage 
Property  for  Fixed  Term  Void. —  Farrand  -.>. 
Petit,  84  Mich.  671;  Trowbridge  v.  Metcalf,  5 
N.  Y.  App.  Div.  318;  Fargo  v.  Squiers,  6  N. 
Y.  App.  Div.  485;  Stein  way  v.  Steinway, 
(Supm.  Ct.  Spec.  T.)  10  Misc.  (N.  Y.)  563; 
Staples  v.  Hawes,  (Supm.  Cl.  Spec.  T.)  24  Misc. 
(N.  Y.)  475;  Montignani  v.  Blade,  74  Hun  (N. 
Y.)  297;  Matter  of  Starr,  2  Dem.  (N.  Y.)  141; 
Gano  v.  McCunn,  (Supm.  Ct.  Spec.  T.)  56  How. 
Pr.  (N.  Y.)  337;  In  re  Snyder,  (Surrogate  Ct. i 
21  N.  Y.  Supp.  430;  Rice  v.  Barrett,  102  N.  Y. 
161. 

A  testator  devised  his  estate  to  trustees  to 
receive  and  apply  the  rents  and  profits  to  a 
designated  purpose  until  the  testator's  young, 
est  child  would,  if  living,  attain  the  age  ot 
twenty  years.  It  was  held  that  the  devise 
was  void,  for  suspending  the  power  of  aliena- 
tion for  a  period  not  limited  by  the  continu- 
ance of  two  lives  in  being  at  the  creation  of 
the  estate  Boynton  v.  Hoyt,  1  Den.  (N.  Y.) 
53.  To  the  same  effect  see  Haynes  v.  Sher- 
man, 117  N.  Y.  433. 
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(c)  Terms  of  indefinite  Duration. — The  same  objection  applies  to  a  suspension 
of  the  power  of  alienation  by  trust  or  otherwise  for  an  indefinite  period  not 
based  upon  lives.1  Thus,  a  devise  to  take  effect  on  the  happening  of 
an  indefinite  condition  precedent,  as  the  raising  of  a  certain  sum  of  money  by 
the  devisee,2  or  the  procurement  by  it  of  a  charter  of  incorporation,3  is  too 
remote,  however  certain  it  mav  be  that  the  condition  will  be  immediately 
fulfilled. 

(d)  Terms  Indirectly  Measured  by  Lives.  —  But  while  the  period  of  suspension  to 
be  valid  under  the  statute  must  in  some  way  be  based  on  the  duration  of  two 
lives  in  being,  it  is  not  necessary  that  the  period  should  be  directly  measured 
by  reference  to  them.  If  the  expiration  of  two  designated  lives  be  an 
alternative  event  upon  the  happening  of  which,  under  the  terms  of  the  instru- 
ment, the  period  of  suspension  must  determine,  the  statute  is  satisfied, 
whatever  be  the  other  event  by  which  the  period  is  limited.4  Thus,  a  trust 
for  the  benefit  of  two  cestuis  que  trustent  to  continue  for  a  fixed  number  of 
years,5  or  until  they  arrive  at  a  certain  age,6  is  valid,  since  the  trust  must  of 
necessity  cease  on  the  death  of  the  two  beneficiaries. 

(3)  Lives  by  Whicli  Period  Is  Measured  —  (a)  Must  Exist  at  Creation  of  Estate.  — 
By  the  terms  of  the  statute  the  persons  by  whose  lives  the  period  is  measured 


A  Power  of  Sale  Conferred  upon  Trustees  will 
not  sustain  a  trust  invalid  because  suspending 
the  power  of  alienation  for  moie  than  two  lives 
in  being,  the  proceeds  of  such  sale  remaining 
subject  to  the  execution  of  the  irust.  Brewer 
v.  Brewer,  11  Hun  (N.  Y.)  147.  See  also 
Fowler  v.  ingersoll   127  N.  Y.  472. 

The  statute  applies  to  a  case  where  the 
trustee  is  authorized  to  sell  the  real  estate  and 
other  property  of  the  deceased,  but  is  required 
to  reinvest  it  immediately.  Xiles  v.  Mason, 
126  Mich.  4S2. 

1.  Trust  of  Indefinite  Duration  Void.  —  M.  E. 
Church  v.  Clark,  41  Mich  730;  Iseman  v. 
Myres,  26  Hun  (N.  Y.)  651;  King  v.  Rundle, 
15  Barb.  (N.  Y.)  139;  Walker  v.  Taylor,  15  N. 
Y.  App.  Div.  452 

2.  Devise  to  Take  Effect  upon  Devisee  Raising 
a  Certain  Sum  of  Money.  —  B'joth  v.  Baptist 
Church,  126  N.  V.  215. 

A  bequest  to  executors,  of  fifty  thousand 
dollirs,  to  be  applied  by  them  to  the  erection 
of  a  college  in  Liberia  if  on:  hundred  thousand 
dollars  should  be  raised  for  that  purpose  in 
this  country,  is  void  as  depending  upon  a 
contingency  which  may  never  happen,  with- 
out any  limitation  of  the  period  of  suspense. 
Phelps  v.  Pond,  23  NT.  Y.  do. 

3.  Devise  Dependent  upon  Incorporation  of  Dev- 
isee.—  A  devise  of  Ian  J  "  until  Gloversvilie 
shall  be  incorporated  as  a  village,  and  then 
over  to  the  trustees  of  s  lid  village,"  on  con- 
dition, etc.,  is  loo  remote.  Leonard  7-.  Burr, 
18  N.  Y.  96.  See  also  Booth  v.  Baptist  Church, 
126  N.  Y.  215. 

Provision  for  Maintenance  of  Burial  Places.  — 
Under  the  New  York  Laws  of  1S47,  c.  !33.  c- 
cemetery  association  is  authorized  to  hold  anv 
properly  bequeathed  to  it  in  trust  for  the 
maintenance  of  lot*  in  such  cemetery.  In  re 
Schuler,  (Surrogate  Cl.)  24  N    Y.  Supp.  S47. 

Under  the  Nevv  York  Laws  of  1884.  c.  198, 
an  incorporated  church  or  congregation  has 
power  to  take  anv  grant  or  bequest  of  property 
upon  trust  to  apply  the  sim.'otthe  income 
thereof  under  ihe  directi  in  of  the  trustees  for 
th :  improvement  or  embellishment  of  any 
burial  ground  or  cemetery  connected  with  any 


such  church  or  congregation  or  lot  therein, 
etc.  In  Waterford  First  Presb.  Church  v.  Mc- 
Kallor,  35  N.  Y.  App.  Div.  98,  the  residue  of 
the  testator's  estate  was  devised  to  a  church 
in  trust  to  use  such  portion  of  the  income  as 
would  be  necessary  to  keep  in  order  the  testa- 
tor's lot  in  a  certain  cemetery.  The  cemetery 
was  not  owned  by  the  church  and  was  distant 
therefrom  about  a  quarter  of  a  mile.  But  it 
was  the  only  Protestant  place  of  burial  in  the 
vicinity,  and  the  church  owned  eight  lots  in  it 
and  took  care  of  them.  Some  of  the  poorer 
deceased  members  of  the  church  were  buried  in 
them,  as  was  also  a  former  pastor.  It  was 
held  that  the  cemetery  was  connected  with  the 
church  within  the  contemplation  of  the 
statute. 

In  Pfaler  v.  Raberg.  3  Dem.  (N.  Y.)  360,  a 
bequest  of  property  to  an  executrix  in  trust 
"  to  be  devoted  and  applied  in  such  sums  and 
amounts  as  she  may  see  fit,  to  preserve  and 
keep  in  order  my  burial  place  or  plot  in  B. 
cemetery  "  was  held  valid,  the  beouest  not 
being  open  to  objection  as  involving  an  unlaw- 
ful suspension  of  absolute  ownership,  orof  the 
power  of  alienation,  since,  by  its  terms,  the 
entire  residue  might  be  at  once  consumed. 

4.  Terms  Indirectly  Measured  by  Lives.  — 
Arnold  v.  Gilbert,  5  Barb.  (N.  Y.)  190. 

The  estate  may  also  be  limited  so  as  10  de- 
pend on  some  event  other  than  life;  as  an 
estate  to  A  for  ten  years,  if  B  or  C  or  either 
of  them  shall  so  long  live.  Here  the  estate 
may  determine  either  by  the  lapse  of  ten  years, 
or  by  the  death  of  B  and  C,  but  it  can  in  no 
event  exceed  two  designated  lives.  So  an 
estate  during  minority,  widowhood,  or  other 
stages  of  existence  through  which  two  indi- 
viduals may  pass,  would  be  good,  because  it 
could  not  by  any  possibility  extend  beyond 
two  designated  lives.  Hawlev  v.  James,  16 
Wend.  (N.  Y.)  62. 

5.  Trust  for  Two  Beneficiaries  for  Term  of  Years 
Valid.  —  Montignani  v.  Blade,  14?  N.  Y.  tit; 
Allen  <'.  Stevens  161  N.  Y.  122. 

6.  Trust  to  Continue  until  Two  Beneficiaries  Be- 
come Thirty  Years  of  Age.  —  Matteson  v.  l'alser, 
56  N.  Y.  App.  Div.  91. 
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must  be  in  esse  at  the  time  of  the  creation  of  the  interest  or  estate.  Hence, 
a  bequest  in  trust  for  an  unmarried  man  for  life,  and  then  to  his  widow,  if 
any,  for  life,  and  then  over,  is  void  as  to  the  second  contingency,  since  the 
widow  maybe  a  person  who  was  not  born  at  the  time  of  the  testator's  death.1 

(b)  Must  Be  Designated.  — The  persons  whose  lives  are  to  furnish  the  measure 
of  the  suspension  must  be  designated  or  referred  to  so  as  to  be  capable  of 
ascertainment  in  the  instrument  by  which  the  disposition  is  made.2  This 
may  be  done  either  directly  by  naming  two  persons  in  particular,  or  indirectly 
by  limiting  the  estate  on  an  event  which  must  occur  within  the  lives  of  two 
persons  named  in  the  instrument,  or  by  describing  a  class  of  persons  and 
bounding  the  suspension  by  the  lives  of  the  first  two  who  shall  die  out  of 
the  class.3 

(c)  Need  Not  Be  Interested  in  Estate.  —  If  the  persons  whose  lives  are  taken  be 
designated  with  certainty,  it  is  immaterial  whether  they  are  interested  in  the 
estate  or  wholly  strangers  to  it.4  Hence,  a  trust  terminable  upon  the  death 
of  two  persons  named  in  the  instrument  is  valid  although  these  persons  have 
no  interest  in  the  estate  created  b}'  it.5 

(d)  Must  Not  Exceed  Two  in  Number  —  act.  In  General.  —  The  lives  by  which  the 
duration  of  suspension  is  measured  must  not,  under  the  terms  of  the  statute, 
exceed  two  in  number.  Hence,  any  future  estate  or  contingent  interest 
which  may  not  take  effect  until  the  termination  of  three  or  more  lives  is  void.0 

Number  of  Beneficiaries  Immaterial. —  But  if  an  estate  in  trust  be  limited  to  expire 
on  the  decease  of  two  designated  persons,  the  number  of  beneficiaries  who 
may  successively  enjoy  its  benefits,  or  who  may  die  during  the  continuance 
of  the  trust,  is  immaterial.7 

Annuitants.  —  An  annuity  is  not  an  interest  in  property,  but  a  mere  charge 
or  incumbrance  upon  it;  hence  the  life  of  an  annuitant  is  not  to  be  included 
in  the  computation  of  lives  during  which  the  power  of  alienation  is  suspended.8 

66.  Limitation  of  Life  Estates  —  (aa)  Successive  Estates.  — A  bequest  of  personalty 
to  executors  in  trust  to  pay  the  income  to  a  designated  person  for  life  and  at 
his  death  without  issue  to  another  for  life,  with  direction  for  the  distribution 
of  the  corpus  after  the  death  of  the  latter,  is  valid.9  So,  if  one  who  has  a 
life  estate  in  property  with  power  of  appointment  by  will  appoints  the  estate 
for  life  to  one  who  was  in  being  in  the  lifetime  of  the  donor  of  the  power, 
with  remainder  to  his  descendants  living  at  his  death,10  or  devises  the  prop- 

1.  Lives  Must  Be  in  Being  —  Limitation  After  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  427. 
Death  of  Widow  of  First  Taker.  —  Schettler  v.  5.  Crooke  v.  Kings  County,  97  N.  Y.  421; 
Smith,  41  N.  Y.  328;  Durfee  v.  Pomeroy,  7  N.      Bailey  v.  Bailey,  97  N.  Y.  460. 

Y.  App.  Div.  431.  6.  Lives  Must  Not  Exceed  Two  in  Number.  — 

But  in  a  case  where  the  first  taker  was  mar-  A  limitation  over  upon  an  event  which  may 

ried.  it  was  held  that  the  will  referred  to  the  occur  during  the  lives  of  three  executors  is 

wife  living  at  the  testator's  death  and  not  to  void.    People  v.  Simonson,  (Supm,  Ct.  Gen. 

one  who  might  become  such  by  a  subsequent  T.)  7  N.  Y.  Supp.  861. 

marriage,  and  that  the  limitation  was  conse-  7.  Number  of  Beneficiaries  Immaterial.  —  Wood  - 

quently  valid.    Van  Brunt  v.  Van  Brunt,  111  gate  v.  Fleet,  64  N.  Y.  566;  Gilman  v.  Red- 

N.  Y.  178.  dington,  24  N.  Y.  9. 

2.  Persons  by  Whose  Lives  the  Period  Is  A  devise  of  property  to  trustees  to  hold  in 
Measured  Must  Be  Designated.  — ■  Everitt  v.  ttust  for  ten  years  and  then  deliver  to  A  if 
Everitt,  29  N.  Y.  39.  living,  if  not  to  B,  but  upon  the  death  of  both 

Hence  a  bequest  of  a  fund  to  a  trustee  to  be  before  the  ten  years  should  expire  then  to  be 

expended  for  a  designated  purpose  "  within  transferred  to  C  if  living,  if  dead  to  D,  is  valid, 

the  time  prescribed  by  the  statute  governing  Montignani  v.  Blade,  145  N.  Y.  111. 

perpetuities"    is    void,    since   no   lives   are  A  trust  for  three  beneficiaries  to  terminate 

designated  by  which  the  period  is  measured.  on  the  death  of  any  two  of  them  is  valid. 

Matter  of  Fisher.  2  Connoly  (N.  Y.)  75.  Bird  v.  Pickford.  141  N.  Y,  18. 

3.  Mode  of  Designation.  —  Simpson  v.  Cook,  8.  Annuities. —  Baldwin  Paten,  (Supm. 
24  Minn.  180;  Hawley  v.  James,  16  Wend.  Ct.  Spec.  T.)  24  Misc.  (M.  Y.)  170;  Buchanan 
(V.  Y.)62;  Crooke  v.  Kings  County,  97  N.  Y.  v.  Little,  154  N.  Y.  147. 

421.  9.  Onderdonk   v.    Onderdonk,   (Supm.  Ct. 

4.  Person  Need  Not  Have  Interest.  —  Allen  v.  Gen.  T  )  5  N.  Y.  Supp.  242;  Weiler  v.  O'Brien, 
Stevens,  (Supm.  Ct.  Spec.  T  )  22  Misc.  (N.  Y.)  (Supm.  Ct.  Spec.  T.)  23  N.  Y.  Supp.  366. 

158;    Jessup    v,    Pringle    Memorial    Home,  10,  Hiilen  v,  Iselin,  144  N.  Y.  365. 
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crty  to  trustees  and  appoints  the  income  to  two  persons  living  at  the  death 
of  the  donor  in  distinct  moieties  for  their  respective  lives,  with  direction  for 
the  payment  on  the  death  of  each  of  one  half  the  corpus  of  the  property  to 
his  heirs,1  the  appointment  is  valid.  But  a  devise  in  trust  for  the  benefit  of 
three  ccstnis  que  trustent  successively  for  their  lives  is  void.2  So  a  bequest 
of  the  income  of  the  estate  to  the  testator's  wife  for  life  and  after  her  death 
to  two  or  more  of  the  testator's  children  for  life  is  void,3  as  is  a  conveyance 
of  a  life  estate  by  a  deed  which  reserves  a  life  estate  to  the  two  grantor?.* 

(/>/>)  Concurrent  Estates,  — A  devise  to  three  persons  so  long  as  they  shall  live, 
remainder  after  their  death  to  a  fourth  person,5  or  to  four  persons  for  life  and 
to  the  survivor  of  them  in  fee,6  suspends  the  power  of  alienation  during 
three  lives,  and  is  void.  For  the  same  reason,  a  devise  of  the  income  of  prop- 
erty to  be  held  in  trust  during  the  lives  of  three  or  more  beneficiaries,7  or 
during  the  lives  of  two  of  them  and  until  a  third  attains  a  certain  age,*»  is 
invalid. 

(a-)  Limitation  of  Portions  in  Severalty.  —  Where  a  testator  provides  that  his  estate 
or  some  part  of  it  shall  be  distributed  among  the  objects  of  his  bounty 
in  distinct  portions,  either  immediately  9  or  at  the  termination  of  a  life 


1.  Hillen  v.  Iselin,  67  Hun  (N.  Y.)  444. 

2.  Trust  for  Benefit  of  Three 'or  More  Cestuis 
Que  Trustent. —  Knox  v.  Jones,  47  N.  Y.  389; 
La  Farge  v.  Brown,  31  N.  Y.  App.  Div.  542. 

A  devise  of  real  estate  in  trust  to  apply  the 
income  to  the  use  of  the  testator's  wife  during 
life  or  widowhood,  and  at  her  decease  or  mar- 
riage to  divide  the  same  inio  as  many  shares 
as  he  should  leave  children,  the  net  income  of 
one  share  to  be  received  by  each  child  during 
life,  and  afterwards  by  his  or  her  wife  or  hus- 
band during  life  or  until  remarriage,  and 
then  the  fee  of  each  share  to  vest  absolutely  in 
the  children  of  each  child,  if  any,  otherwise  in 
the  right  heirs  of  the  testator,  is  wholly  void, 
as  illegally  suspending  the  power  of  aliena- 
tion duiing  three  lives.  Amory  v.  Lord,  9  N. 
Y.  403. 

3.  Trust  for  Wife  and  After  Her  Death  for  Her 
Children.  —  Richards  v.  Moore,  5  Redf.  (N.  Y.) 
278 ;  Phelps  v.  Pond,  23  N .  Y.  69;  Van  Sch  uy  ver 
v.  Mulford,  59  N.  Y.  426;  Ward  v.  Ward,  105 
N.  Y.  68. 

A  testator  devised  his  reside*  ce  to  his  wife 
for  lite.  All  the  rest  and  residue  of  his  estate, 
including,  on  the  death  of  his  wife  his  afore- 
said residence,  hi  gave  to  his  executor  in  trust 
to  rent  the  real  estate  and  keep  invested  the 
personal  property,  and  to  divide  the  income 
into  four  parts,  and  pay  over  one  part  to  each 
of  four  persons  named  during  the  lives  of  two 
third  persons  not  in  any  way  interested  in 
such  residence  or  income  or  entitled  thereto. 
It  was  held  ihat  as  to  his  residence  the  power 
of  alienation  was  suspended  for  the  period  of 
three  lives,  and  the  trust  as  to  it  was  conse- 
quently invalid,  and  that  the  same,  on  the 
termination  of  the  widow's  life  estate,  de- 
scended to  the  testator's  heirs  at  law.  Bailev 
v.  Bailey.  2S  Hun  IN.  Y.)  603. 

4.  Conveyance  Reserving  Life  Estate  to  Grantor. 
—  Brooklyn  v.  Seaman,  (Supm.  Ct.  Spec.  T.) 
30  Misc.  (N.  Y.)  507. 

But  a  deed  reserving  a  life  estate  10  the 
grantor,  and  granting  a  life  estate  to  his  then 
living  daughter  with  contingent  remainder  to 
her  surviving  unborn  children,  is  valid. 
Tyson  v.  Tyson,  q6  Wis.  59. 

5.  Sanford  v.  Goodell,  S2  Hun  (N.  Y.)  369; 


Fowler  v.  Ingersoll,  (Supm.  Ct.  Gen.  T.J  2  N. 
Y.  Supp.  833. 

6.  Bowers  v.  Beekman,  iC  Hun  (K.  Y.)  268. 

7.  Trust  for  Life  of  Three  or  More  Benefi- 
ciaries.—  Goodwin  v.  Ingraham,  29  Hun  |n| 
Y.)22i;  Mulry  v.  Mulry,  89  Hun  (X.  Y.)  531; 
Cotting  v.  Schermerhorn,  5S  Hun  IN.  Y.)  610, 
12  N.  Y.  Supp.  450;  Thorn  v.  Coles,  3  Edw. 
(N.  Y.)  330;  Banks  v.  Phelan,  4  Barb.  (N.  V.) 
80;  Duncklee  v.  Butler,  38  N.  Y.  App.  Dii. 
99;  Stoiber  v.  Stoiber,  40  N.  Y.  App.  Div.  15O; 
Hooker  v.  Hooker,  41  N.  Y.  App.  Div.  235; 
Mills  v.  Mills,  (Supm.  Ct.  Spec.  T.)  2S  Misc. 
(N.  Y.)  633;  Cotton  v.  Fox,  67  N  Y.  348;  Lee 
v.  Tower,  124  N.  Y.  370;  Fowler  v.  Ingersoll, 
127  N.  Y.  472;  Hooker  v.  Hooker,  166  N.  Y. 
156;  Almstaedt  v.  Bendick,47  N.Y.  App.  Div. 
265;  Ford  v.  Ford,  70  Wis.  19,  5  Am.  St.  Rep. 
117. 

8.  Finch  v.  Wilkes,  (Supm.  Ct.  Spec.  T.)  17 
Misc.  (N.  Y.)  428;  Greenland  v.  WTaddell,  116 
N.  Y.  234,  15  Am.  St.  Rep.  400. 

9.  Limitation  of  Distinct  Portions  in  Severalty. 
—  Dean  :•.  Mumford,  102  Mich.  510;  Bingham 
v.  Jones,  25  Hun  (N.  Y.)  6;  Matter  of  Sands, 
1  Connoly  (NI.  Y.)  259;  Weiler  v.  O'Brien, 
(Supm.  Ct.  Spec.  T.)  23  N.  Y.  Supp.  366;  Smith 
v.  Edwards,  23  Hun  (N.  Y.)  223. 

Where  a  testator  by  his  will  bequeathed  an- 
nuities to  five  of  his  children,  and  direcied  that 
on  the  deaih  of  either  without  issue  the  an- 
nuity bequeathed  to  the  child  dying  should  be 
equally  divided  among  the  survivors;  but  if 
there  was  issue,  then  the  annuity  to  be  paid  to 
such  issue  during  the  lifetime  of  the  wife  of 
the  testator,  and  on  her  death  the  principal  of 
such  annuity;  that  upon  the  decease  of  any 
of  the  five  children,  after  the  death  of  the  wife 
of  the  testator,  a  like  portion  of  the  principal  of 
his  estate  should  be  paid  to  the  issue  of  the 
child  so  dying;  and  that  a  final  distribution 
and  settlement  of  his  estate  among  his  grand- 
children should  be  had  immediately  after  the 
death  of  the  survivor  of  his  children,  it  was 
held  that  the  vesting  in  possession  of  the 
several  portions  of  the  estate  was  not  post- 
poned bevond  two  lives  in  being  at  the  time 
the  will  took  effect,  and  consequently  that  the 
will  was  a  valid  and  operative  instrument 
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estate,1  each  portion  is  to  be  regarded  a  separate  devise,  and  the  validity  of  the 
disposition  of  it  is  to  be  determined  without  regard  to  the  disposition  of  the 
other  portions.  The  same  principle  applies  where  property  is  devised  to 
trustees  with  a  direction  that  it  be  divided  in  a  certain  number  of  parts  and 
that  the  income  from  each  part  be  paid  to  a  different  beneficiary  ;  each  portion 
is  to  be  regarded  as  a  distinct  trust,2  and  its  validity  is  to  be  determined 
as  such.3 

ic  Suspension  During  Minorities.  —  The  suspension  of  the  power  of  alienation 
during  the  minority  of  a  person  is  not  equivalent  to  a  suspension  for  an  abso- 
lute term  of  years,  for  the  reason  that  as  a  measure  of  duration  a  minority 
can  never  exceed  the  life  of  the  minor.4  Hence,  a  suspension  during  one  5 
or  two6  minorities,  or  during  one  life  and  one  minority,7  or  one  widowhood 
and  one  minority,8  cannot  possibly  offend  the  statute.  But  a  suspension 
during  three  or  more  minorities,9  or  during  one  life  and  two  minorities,10  is 
clearly  invalid,  because,  there  being  always  the  possibility  that  the  minor 
may  die  before  attaining  majority,  a  minority  must  be  taken  as  the  equiva- 
lent of,  a  life.  The  only  exception  allowed  by  the  statute  is  that  "  a  con- 
tingent remainder  in  fee  may  be  created  on  a  prior  remainder  in  fee,  to  take 


within  the  provisions  of  the  statute.  Bulkley 
v.  Depeyster,  26  Wend.  (N.  Y.)  21. 

But  where  three  separate  tracts  of  land  ate 
devised  one  to  each  of  Ihe  children  of  the 
testator  for  life  with  remainder  in  the  whole 
to  the  body  heirs  of  all  three  children,  share 
and  share  alike,  the  remainder  cannot  vest 
until  the  death  of  all  three  children,  and  it  is, 
in  consequence,  invalid.  Trufant  v.  Nunne- 
ley,  106  Mich.  554. 

1.  Matter  of  Bogart,  43  N.  Y.  App.  Div.  582; 
Trolan  v.  Rogers,  79  Hun  (N.  Y.)  507. 

2.  Trusts  of  Distinct  Portions.  —  Meserole  v. 
Meserole,  1  Hun  (N.  Y.)  66;  Keyes  v.  Man- 
ning, 89  Hun  (N.  Y.)  98;  Matter  of  Verplanck, 
91  N.  Y.  439;  Corse  v.  Chapman,  153  N.  Y. 
466. 

3.  Griffen  v.  Ford,  1  Bosw.  (N.  Y.)  123; 
Westerfield  v.  Westerfield,  1  Bradf.  (N.  Y.) 
T37;  Cromwell  v.  Cromwell,  2  Edw.  (N.  Y.) 
495;  Dickie  v.  Van  Vleck,  5  Redf.  (N.  Y.)  284; 
Trask  v.  Sturges.  (Supm.  Ct.  Spec.  T.)  31 
Misc.  (N.  Y.)  195;  Neilson  v.  Brown,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  562;  Tiers  v. 
Tiers,  32  Hun  (N.  Y.)  184;  Moore  i>.  Hegeman, 
72  N.  Y.  376;  Vanderpoel  v.  Loew,  112  N.  Y. 
167;  Schermerhorn  v.  Cotting,  131  N.  Y.  48. 

4.  Minority  Not  Equivalent  to  an  Absolute  Term 
of  Years.  —  Simpson  v.  Cook,  24  Minn.  180; 
Lang  v.  Ropke,  5  Sandf .  (N.  Y.)  363 ;  Becker 
v.  Becker,  13  N.  Y.  App.  Div.  342.  But  see 
Walsh  v.  Waldron.  63  Hun  (N.  Y.)  315,  135  N. 
Y.  650;  Titus  v.  Weeks.  37  Barb.  (N.  Y.)  136. 

A  Suspension  until  a  Person  Would,  if  Living, 
Attain  Majority  is  invalid  as  not  measured  by 
a  minority  but  by  an  absolute  term  of  years. 
Boynton  v.  Hoyt,  1  Den.  (N.  Y.)  53;  Haynes  v. 
Sherman,  117  N.  Y.  433. 

5.  Trust  to  Continue  During  One  Minority  Valid. 
—  Lang  v.  R  >pke,  5  Sandf.  (N.  Y  )  363. 

6.  Trust  to  Continue  During  Two  Minorities 
Valid.  —  Becker  v.  Becker,  13  N.  Y.  App.  Div. 
342;  Mansbach  v.  New,  58  N.  Y.  App.  Div. 
191 ;  Benedict  v.  Webb,  98  N.  Y.  460. 

7.  Suspension  During  One  Life  and  One  Minority 
Valid.  —  Gahvay  v.  Brvce,  (Supm.  Ct.  Spec. 
T.)  10  Misc.  (N.  Y.)  255'. 

8.  Suspension  During  One  Widowhood  and  One 


Minority  Valid.  —  Matter  of  Sands,  1  Connoly 
(N.  Y.)  259. 

9.  Suspension  During  Three  or  More  Minorities 
Invalid.  —  Simpson  v.  Cook,  24  Minn.  1S0; 
Boynton  v.  Hoyt,  1  Den.  (N.  Y.)  53;  Thomp- 
son v.  Clendening,  1  Sandf.  Ch.  (N.  Y.)  387; 
Jennings  v.  Jennings,  5  Sandf.  (N.  Y.l  174, 
affirmed  7  N.  Y.  547;  Ahern  v.  Ahern,  52  N. 
Y.  App.  Div.  356;  Matter  of  Christie,  59  Hun 
(N.  Y.)  153 

A  devise  of  property  in  trust  until  the  three 
minor  children  of  the  testator  shall  reach 
majority,  when  a  distribution  of  the  estate  is 
to  be  made,  is  void.  Thomas's  Estate,  Tuck. 
(N.  Y.)  367. 

So  a  devise  of  land  to  A  as  trustee  for  the 
use  of  his  four  minor  sons  until  the  eldest  of 
them  attains  the  age  of  thirty  years,  when  the 
title  of  said  land  is  to  vest  absolutely  in  such 
son,  is  invalid.  In  re  Marcial,  (Surrogate  Ct.) 
15  N.  Y.  Supp.  89. 

But  a  devise  of  land  to  executors  in  trust 
for  the  benefit  of  the  testator's  three  minor 
children  until  all  of  them  or  the  survivor  shall 
become  of  age,  and  then  to  pay  over  the  same 
with  the  accumulations  thereof  to  said  three 
children,  or  to  the  survivors  or  survivor  of 
them  in  equal  portions,  share  and  share  alike, 
and  if  there  should  be  but  one  survivor,  then 
that  one  could  take  the  whole,  is  valid,  since 
on  the  death  of  any  two  of  them  the  whole 
interest  vests  in  the  survivor.  Everitt  v. 
Everitt,  29  N.  Y.  39. 

10.  Suspension  During  One  Life  and  Two  Minori- 
ties Invalid. —  Mansbach  v.  New,  58  N.  Y. 
App.  Div.  191;  Cowen  v.  Rinaldo,  82  Hun 
(N.  Y.)  479- 

A  direction  in  a  will  that  the  executors  in- 
vest a  certain  sum  of  money  in  the  purchase 
of  real  estate,  in  their  own  names,  in  trust, 
and  apply  the  income  of  it  to  the  support  and 
maintenance  of  the  widow  during  her  life, 
and  to  the  support  and  education  of  two  in- 
fant children  until  they  should  become  of 
age,  is  held  as  suspending  the  power  of  alien- 
ation for  a  longer  period  than  that  of  two 
lives  in  being.  Scott  v.  Monell,  1  Redf. 
(N.  Y.)43L 
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effect  in  the  event  that  the  persons  to  whom  the  first  remainder  is  limited  die 
under  the  age  of  twenty-one  years  or  on  any  other  contingency  by  which  the 
estate  of  such  persons  may  be  determined  before  they  attain  full  age."  1 
Under  this  exception  the  vesting  of  a  contingent  remainder  so  limited  may  be 
suspended  during  the  minority  of  any  number  of  infant  remaindermen.2 

Construction  of  Term  "  Youngest  Child  "  —  Where  the  distribution  of  a  testamen- 
tary estate  is  suspended  until  the  youngest  child  of  several  minor  children 
shall  attain  majority,  the  words  "  youngest  child  "  are  usually  construed  to 
mean  not  the  youngest  child  that  shall  live  to  majority,  but  to  be  descrip- 
tive of  the  particular  individual  who  is  the  youngest  child  living  at  the  death 
of  the  testator.  Under  this  construction  a  suspension  during  the  minority 
of  one  person  only  is  effected.3 

(4)  Statute  Applies  to  Power  of  Alienation  and  Not  to  Its  Exercise.  —  The 
statute  is  directed  against  the  suspension  of  the  power  of  alienation,  and 
does  not  concern  itself  with  the  actual  exercise  of  the  power.4  Hence  a 
direction  iti  a  will  giving  the  executor  discretion  as  to  when  he  shall  sell  the 
land  and  distribute  the  proceeds  is  valid,  since  the  power  of  alienation  is  not 
suspended,  though  it  may  not  be  exercised  during  the  period;  5  and  the  fact 
that  the  testator  limited  the  time  within  which  the  sale  should  take  place,6 
or  desired  the  postponement  of  the  sale  for  a  certain  time,7  or  suggested  a 
time  when  it  should  be  made,H  will  not  work  a  suspension  of  the  power  if  the 
direction  is  advisory  and  does  not  create  a  trust  for  a  time  certain.9 

b.  Statute  of  California.  —  The  California  statute  against  suspension 
of  the  power  of  alienation  10  is  taken  from  the  Netv  York  statute  and  follows 
it  in  all  material  respects,  except  that  the  period  during  which  suspension  is 
permitted  is  not  limited  to  two  lives  in  being,  but  extends,  as  at  common 
law,  to  any  number  of  them.11  The  period  of  suspension  must,  by  express 
terms  or  by  necessary  construction,  be  measured  by  lives  in  being,  and  no 


1.  Gen.  Laws  N.  Y.,  p.  3805,  §  32. 

2.  Contingent  Remainder  May  Be  Limited  to 
Take  Effect  upon  Death  of  Prior  Remaindermen 
under  Age.  —  Haivley  v.  James,  16  Wend.  (N. 
Y.)  61;  Adams  v.  Berger,  (Supm.  Ct.  Spec.  T.) 
27  Abb.  N.  Cas.  (N.  Y.)  429.  See  also  Jordan 
v.  Woodin,  93  Iowa  453. 

A  devise  of  land  10  A  and  B  jointly,  and  to 
the  survivor  of  them  for  life,  with  remaindei 
over  to  C,  but  in  case  C  should  die  before  at- 
taining majority,  then  to  D,  is  valid.  Hughes 
v.  Hughes,  gt  W  s.  138. 

Under  the  Civil  Code  of  Louisiana,  art.  1520, 
against  substitutions,  a  testamentary  dispo- 
sition in  favor  of  minors  conditioned  they 
attain  majority,  the  shires  of  those  who  die  be- 
fore to  accrue  to  the  survivors,  is  valid.  Mc- 
Can's  Succession,  48  La.  Ann.  145. 

3.  "  Youngest  Child  "  Descriptive  of  a  Particular 
Person.  —  Simpson  v.  Cook.  24  Minn.  180; 
Horndorf  v.  Horndorf,  (Supm.  Ct.  Spec.  T.) 
13  Misc.  (N.  Y.)  343;  Stehlin  v.  Stehlin,  67 
Han  (N.  Y.)  110  Burke  v.  Valentine,  52  Barb. 
(N.  Y.)  412;  Cogan  v.  McCabe,  (Supm.  Ct. 
Spec.  T.)  23  Misc.  (N.  Y.)  739;  Roe  v.  Vingutt, 
1 17  N.  Y.  204. 

But  in  Jennings  v.  Jennings,  7  N.  Y.  547.  a 
trust  created  by  will  to  continue  until  the 
oldest  surviving  child  of  four  minor  children 
should  reach  majority  was  construed  to  be  a 
suspension  during  three  lives  and  invalidated 
the  trust. 

So  in  Thompson  v.  Clendening,  1  Sandf.  Ch. 
(N.  Y.)  387,  a  trust  to  continue  until  the 
youngest  of  four  minors  should  arrive  at  law- 


ful age  was  held  void  on  the  singular  ground 
that  the  three  elder  might  die  before  the  ma- 
jority of  the  youngest. 

4.  Statute  Applies  to  Power  of  Alienation  and 
Not  to  Its  Actual  Exercise.  —  Robert  v.  Corning, 
89  N.  Y.  225. 

5.  Giving  Executors  Discretion  as  to  Time  of 
Selling  Land.  —  FitzGerald  v.  Big  Rapids,  123 
Mich.  281;  Robert  v.  Corning,  Sg  N.  Y.  225; 
Hope  7'.  Brewer,  136  X.  Y.  126. 

6.  Atwater  v.  Russell.  49  Minn.  59:  Trask 
v.  Sturges,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N. 
Y.)  igs;  Deegan  v.  Wade,  144  N.  Y.  573. 

7.  Chanler  v.  New  York  El.  R.  Co..  34  N. 
Y.  App.  Div.  305.  Compare  Henderson  v. 
Henderson,  46  Hun  (N.  Y.)  509. 

8.  Deegan  v.  Von  Glahn,  75  Hun  (N.  Y.)  39. 
Time  for  Appointment  of  Commissioners  and 

Division  of  Estate  by  Them.  —  Kiik  v.  Kitk, 
(Supm.  Ct.  Spec.  T.)  12  X.  Y.  Supp  326.  See 
also  Galway  v.  Bryce,  (Supm.  Ct.  Spec.  T.)  10 
Misc.  (N.  Y.)  255. 

9.  Rausch  v.  Rausch,  (Supm.  Ct.  Spec.  T.) 
31  N.  Y.  Supp.  786.  Compare  Underwood  <■. 
Curtis,  127  N.  Y.  523. 

10.  California  Statute. — Civ.  Code  Cal.  (igoi), 
§  715- 

11.  Suspension  for  Any  Number  of  Lives  Valid. 

—  Thus  a  trust  for  the  lives  of  persons  in  be- 
ing at  the  death  of  the  testatorand  which  must 
determine  on  the  death  of  the  surviving  bene- 
ficiary is  valid.  Goldtree  v.  Thompson,  79 
Cal.  613:  Matter  of  Fair,  132  Cal.  523. 

But  a  trust  to  continue  until  the  distribution 
of  the  estate  of  the  testator,  which  is  to  be. 
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period  fixed  by  reference  to  a  term  of  years  is  valid,1  unless  lives  in  being  be 
the  ultimate  and  determinative  measure  of  duration.-  The  statute  applies 
to  limitations  of  both  real  and  personal  property.3  A  similar  enactment  has 
been  incorporated  in  the  Code  of  North  Dakota.* 

c.  Statutes  of  Connecticut  and  Ohio.  —  The  statute  of  Ohio  declares 
that  "  no  estate  in  fee  simple,  fee  tail,  or  any  lesser  estate,  in  lands  or  tene- 
ments lying  within  this  state,  shall  be  given  or  granted  by  deed  ur  will  to  any 
person  or  persons  but  such  as  are  in  being,  or  to  the  immediate  issue  or 
descendants  of  such  as  are  in  being,  at  the  time  of  making  such  deed  or  will. ' '  5 
This  provision  is  copied  from  a  Connecticut  statute,0  which  has  since  been 
repealed.7  Under  this  statute  an  estate  may  be  limited  alter  any  number  of 
lives  or  upon  any  other  contingency,  provided  the  person  to  whom  it  is  given 
is  in  esse  at  the  time  of  its  creation,8  or  must  in  any  event  be  the  immediate 
issue  of  a  person  then  in  being.9  But  if  by  possibility  the  estate  may  be  car- 
ried by  virtue  of  such  limitation  to  a  person  not  then  in  being,  and  who  is 
not  the  immediate  issue  of  a  person  then  in  being,  the  limitation  is  void. 10  The 
term  "  immediate  issue  or  descendants  "  has  been  held  to  include  all  to  whom, 
under  the  statute  of  descents,  an  estate  would  have  descended  immediately 
from  the  particular  person  whose  descendants  the)',  by  the  will,  are  required 
to  be.11 

V.  Postponement  of  Possession  or  Enjoyment  —  Not  a  violation  of  the  Rule. 
—  The  rule  against  perpetuities,  as  its  statement  implies,  is  directed  solely 

made  twenty-one  vears  after  the  death  of  the 
last  surviving  beneficiary,  is  void.  Penfield  v. 
Tower,  i  N.  Dak.  216. 

1.  Conveyance  to  Trustees  to  Hold  and  Manage 
for  Fixed  Term  Invalid. —  Matter  of  Walkerly, 
io3  Cal.  627,  49  Am.  St.  Rep.  97;  Crew  v. 
Pratt,  119  Cal.  139;  Matter  of  Cavarly,  119 
Cal.  406. 

2.  Trust  for  Years  Determinative  on  Death  of 
Cestuis  Qua  Tru3tent.  —  Thus  a  trust  in  property 
to  pay  the  income  to  A  until  he  arrives  at  the 
aire  of  forty  years  would  not  violate  the  law. 
for  every  trust  of  necessity  ceases  when  there 
is  no  beneficiary,  and  in  the  case  instanced  it 
is  obvious  that  A's  life  is  the  ultimate  and  de- 
terminative measure  of  duration.  In  no  event 
can  the  trust  continue  longer  than  his  life; 
upon  his  deathjbefore  reaching:  the  age  of  forty 
years  the  trust  determines  for  lack  of  a  bene- 
ficiary.   Matter  of  Handy.  118  Cal.  656. 

3.  Statute  Applies  to  Both  Real  and  Personal 
Property.  —  Matter  of  Walkerly  108  Cal.  627, 
49  Am.  St.  Rep.  97. 

4.  North  Dakota  Statute.  —  Rev.  Code  N.  Dak. 
(1895),  $  3308;  Penfield  v.  Tower,  1  N.  Dak. 
2(6  Compare  the  statutes  of  the  other 
states. 

Alabama  Statute.  —  Under  the  Alabama  stat- 
ute (Code  of  1896,  §  1030),  lands  may  be  con- 
veyed to  the  wife  and  children,  or  children 
only,  severally,  successively,  and  jointly,  and 
to  the  heirs  of  the  body  of  the  survivor  if  they 
enme  of  age,  and  in  default  thereof  over;  uut 
conveyances  to  other  than  the  wife  and  chil- 
dren, or  children  only,  cannot  extend  beyond 
three  lives  in  being  at  the  date  of  the  convey- 
ance and  ten  ye^rs  thereafter.  Terrell  v. 
Reeves,  103  Ala.  264. 

5.  Ohio  Statute.  —  Bales  Annot.  Stat.  Ohio, 
§  420'j. 

6.  Connecticut    Statute.  —  Rev.   Stat.  (1888), 
S  2952;  Leake  v.  Watson,  60  Conn.  498. 

7.  Pub.  Acts  of  1895,  c.  249;   Tingier  v. 
Chamberlin,  71  Conn.  466. 

32  C.  of  L.— 46  721 


8.  Persons  in  Being.  —  A  child  in  utero  at  the 
testator's  death  is  "  in  being,"  within  the 
meaning  of  the  statute.  Phillips  v.  Herron, 
55  Ohio  St.  478. 

9.  Tappan's  Appeal,  52  Conn.  420. 

10.  Wheeler  v.  Fellovves,  52  Conn.  23S. 
Hence  a  Limitation  Over  to  the  Heirs  of  a  Person 

is  void,  since  such  heirs  may  not  be  the  im- 
mediate issue  or  descendants  of  a  peison  in 
being  at  the  time  of  the  making  of  the  deed  or 
will.  Alfred  v.  Marks,  49  C  onn.  473;  Rand  v. 
Butler,  48  Conn.  293;  Ketchum  v.  Corse,  65 
Conn.  85;  Morris  v.  Bolles,  05  Conn.  45; 
Security  Co.  v.  Snow,  70  Conn.  288,  66  Am.  St. 
Rep.  107;  Tmgier  v.  Chamberlin,  71  Conn. 
466;  Leake  v.  Watson,  60  Conn.  498;  Beers  v. 
Narramore,  61  Conn.  13. 

A  bequest  of  a  certain  sum  to  be  divided 
equally  among  the  heirs  of  the  testator's 
widow  after  her  death,  is  void.  Anthony  v. 
Anthony,  55  Conn.  256. 

So  a  provision  in  a  will  that,  on  the  termi- 
nation of  certain  trusts  created  thereby,  the 
trust  fund  should  go  to  the  "  then  "  lineal  de- 
scendantsof  the  testatrix,  is  void.  Johnson  v. 
Webber,  65  Conn.  501. 

In  St.  John  v.  Dann.  r.6  Conn.  401,  where 
there  was  a  devise  in  trust  for  the  use  and 
benefit  of  G.  "  and  his  family  "  until  G.  should 
discharge  his  liabilities  whereupon  he  was  to 
have  the  property  absolutely,  the  word 
"  family  "  was  construed  to  embrace  G.'s  wife 
and  children,  but  not  to  include  any  person 
who  was  not  either  in  being  at  the  death  ol 
the  testator,  or  the  child  of  such  person,  and 
hence  the  demise  was  valid. 

11.  "Immediate  Issue  or  Descendants." — Tur- 
ley  v.  Turley,  11  Ohio  Si.  173,  in  which  it  was 
held  that  a  devise  to  children  of  predeceased 
children  is  not  in  conflict  with  the  statute. 
See  also  McArthur      Scott,  113  U.  S.  340. 

A  somewhat  stiicter  construction  seems  tu 
have  been  given  in  Connecticut.  Landers  v. 
Dell,  61  Conn.  189. 
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against  the  unlawful  postponement  of  the  vesting  of  estates,  and  does  not 
concern  itself  with  their  possession  or  enjoyment.  If  an  estate  be  vested  or 
must  vest  within  the  period,  the  rule  is  satisfied  and  the  postponement  of  the 
actual  enjoyment  is  immaterial.1 

Statutes  Against  Suspension  of  Power  of  Alienation.  —  The  same  principle  underlies 
the  statute  against  suspension  of  the  power  of  alienation.  Here  also,  if  an 
estate  is  vested,  or  must  vest  within  the  period  so  as  to  be  alienable,  the  fact 
that  the  right  of  possession  or  enjoyment  is  longer  postponed  does  not  violate 
the  statute.2 

Vested  Remainders  Never  Too  Remote  —  Hence,  a  vested  remainder  can  never  be 
too  remote,  however  long  the  preceding  term  by  which  the  enjoyment  in 
possession  is  postponed.3 

Legacies  and  Executory  Devises.  — And  SO  of  a  legacy  or  executory  devise.  If 
this  be  vested  or  must  vest  within  the  period,  it  is  not  affected  by  the  cir- 
cumstance that  it  is  not  to  be  paid  or  enjoyed  in  possession  until  the  person 
entitled  attains  majority,4  or  until  he  5  or  some  third  person  6  reaches  a  cer- 
tain age,  or  until  the  youngest  of  several  legatees  becomes  of  age,7  or  until 
the  death  of  several  designated  persons,8  or  until  the  expiration  of  a  fixed 
term  of  years,9  or  until  in  the  discretion  of  the  executor  the  legatee  is  capable 
of  managing  the  property,10  or  until  the  happening  of   some  contingent 


1.  Postponement  of  Possession  or  Enjoyment  Im- 
material. —  Rc  Thatcher,  26  Beav.  365;  Loring 
v.  Blake,  g8  Mass.  253;  Seaver  v.  Fitzgerald, 
141  Mass.  401. 

2.  Robert  v.  Corning,  89  N.  Y.  225;  Gott  v. 
Cook,  7  Paitre  (N.  Y.)  521. 

3.  Vested  Remainders  Never  Too  Remote.  — 
Gore  v.  Gore,  2  F.  Wms.  28;  Wood  v.  Drew, 
33  Beav.  610;  Wither  v.  Wilber,  165  N.  Y.  451. 

4.  Shannon  v.  Pentz,  1  N.  Y.  App.  Div.  331; 
Franklin  v.  Minertzhagen,  39  N.  Y.  App.  Div. 
555;  Van  Brunt  v.  Van  Brunt,  111  N.  Y.  178. 
See  also  Strauss's  Succession,  38  La.  Ann.  55. 

Bequest  to  Grandchildren  to  Be  Paid  Them  at 
Thirty.  —  The  testator  bequeathed  to  each  and 
every  grandchild  born  within  twenty  years 
after  his  death  and  before  final  settlement  of 
his  estate,  $1,000,  to  be  paid  to  each  on  reach- 
ing full  age,  or,  if  granddaughters,  upon  their 
eatlier  marriage.  It  was  held  that  these  lega- 
cies were  present  gifts  of  distinct  portions  of 
the  testator's  property,  which  became  vested 
in  each  grandchild  at  birth,  and  that  there 
was  no  illegal  suspension  of  the  absolute 
ownership.    Smith  v.  Edwards,  88  N.  Y.  92. 

5.  Kessler  v.  Friede,  (Supm.  Ct.  Spec.  T.)  29 
Misc.  (N.  Y.)  187;  Matter  of  Charlier,  22  N.  Y. 
App.  Div.  71;  Rhode's  Estate,  147  Pa.  St.  227. 
See  also  Pleasants  v.  Pleasants,  2  Call  (Va.) 
319;  Wood  v.  Humphreys,  12  Gratt.  (Va.)  333. 

6.  Henderson  v.  Merritt,  10  N.  Y.  App.  Div. 
397- 

7.  Muller  v.  Struppman,  (Supm.  Ct.  Spec. 
T.)  6  Abb.  N.  Cas.  (N.  Y.)  343. 

8.  Otis  v.  McLellan.  13  Allen  (Mass.)  339; 
Haug  v.  Schumacher,  50  N.  Y.  App.  Div.  562; 
Siddall's  Estate,  180  Pa  St.  127. 

A  Devise  to  an  Unmarried  Man  for  Life,  and  for 
the  life  of  his  wife  if  he  should  marry,  with 
remainder  to  the  children  of  such  marriage, 
is  valid,  since  the  remainder  must  vest,  if  at 
all,  on  (he  death  of  the  husband,  although  the 
wife  may  postpone  the  possession  of  ^uch  re- 
mainder more  than  twenty-one  years  after- 
wards.   Gates  v.  Seibert,  157  Mo.  254. 

9.  Lachlan  v.  Reynolds,  9  Hare  796;  Hillyer 


v.  Vandewater,  121  N.  Y.  681,  24  N.  E.  Rep. 
999.    Compare  Speakman  v.  Speakman,  8  Hare 

180. 

Postponement  for    Fixed   Term  of  Years.  — 

Where,  by  the  terms  of  a  bequest,  the  gift  is 
to  be  severed  instanter  from  the  general  estate, 
and  to  be  held  by  trustees  for  a  specified  time 
for  the  benefit  of  the  legatee,  and  then  to  be 
paid  over  to  him,  and  in  the  meantime  the 
interest  thereof  to  be  paid  to  him,  this  is  in- 
dicative of  the  intent  of  the  testator  that  the 
legatee  shall,  at  all  events,  have  the  principal, 
and  is  to  wait  only  for  the  payment  until  the 
day  fixed.    Warner  v.  Durant,  76  N.  Y.  133. 

A  devise  to  persons  who  are  ascertainable 
within  the  period  is  not  void  because  posses- 
sion and  enjoyment  is  postponed  by  a  lease 
having  forty-nine  years  to  run  at  the  death  of 
the  testator.    Iti  re  Daveron,  (1893)  3  Ch.  421. 

Postponing  Payment  of  Legacies  for  Term  of 
Years.  —  A  direction  in  a  will  that  the  amount 
of  certain  legacies,  thereby  bequeathed,  be  de- 
posited in  a  savings  bank,  there  to  remain  for 
five  years,  and  that  at  the  expiration  of  that 
period  the  same  be  paid  to  the  legatees,  they 
to  receive  the  interest  semi-annually  in  the 
interval,  is  not  invalid  as  unlawfully  sus- 
pending the  absolute  ownership  of  personal 
property.  Matter  of  Farmer,  6  Dem.  (N,  Y.) 
433- 

Postponement  in  Partitioning  Lands  for  Term 
of  Years.  —  Greene  v.  Greene,  (Supm.  Ct.  Spec. 
T.)  7  N.  Y.  Supp.  30. 

A  Testator  Bequeathed  Five  Leasehold  Houses, 
Having  About  Fifty-four  Years  to  Run,  to  his 
daughter  for  life,  with  remainder  to  her  chil- 
dren, and  directed  that  after  the  expiration  of 
any  of  the  leases,  his  trustees  convey  to  his 
daughter  and  her  children  one  or  more  of  his 
five  freehold  houses  of  equal  annual  value,  or 
as  near  as  could  be,  to  the  expired  leasehold. 
It  was  held  that  the  devise  was  not  invalid  for 
either  remoteness  or  uncertainty.  Wood  v. 
Drew,  33  Beav.  610. 

10.  Foote  v.  Bruggerhof,  66  Hun  (N.  Y.)4o6, 
67  Hun  (N.  Y.)  652. 
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event,1  or  until  the  performance  of  some  act  by  the  devisee  which  is  made  a 
condition  precedent  to  the  enjoyment  of  the  estate  devised.2 

Postponement  until  Termination  of  Trust.  —  For  the  same  reason,  if  a  legacy  or 
devise  vests  within  the  period,  the  fact  that  its  enjoyment  is  postponed 
beyond  the  period  by  a  trust  in  favor  of  the  legatee  or  devisee  until  he  arrivi :s 
at  a  certain  age,3  or  until  he  becomes  competent  to  manage  the  property,4 
or  until  certain  incumbrances  thereon  are  discharged,5  does  not  affect  its 
validity. 

VI.  Effect  of  Invalidity  on  Other  Interests  —  1.  Prior  Interests — a. 

IN  GENERAL. —  Where  an  interest  or  estate  is  given  by  a  deed  or  will  witli 
a  limitation  over  on  a  specified  contingency,  such  limitation,  if  it  violates 
the  rule  against  perpetuities,  is  for  the  purpose  of  determining  the  effect  on  the 
prior  disposition  of  the  property  to  be  considered  as  stricken  out,  leaving  the 
prior  disposition  to  operate  as  if  the  limitation  over  had  never  been  made.0 

Alternative  Limitations.  —  Where  a  devise  over  includes  alternative  contin- 
gencies, which  are  in  their  nature  divisible,  and  one  of  them  is  to  take  effect 
at  a  period  within  the  lawful  limits,  it  is  valid  though  the  alternative  dis- 
position is  subject  to  the  objection  of  remoteness.7 

b.  Validity  of  Prior  Interests.  —  In  accordance  with  the  general  rule 
which  has  just  been  stated,8  where  a  disposition  of  property  or  of  an  interest 
therein  is  followed  by  a  limitation  over,  the  prior  disposition  is  not  invali- 
dated by  the  fact  that  the  limitation  over  is  void  for  remoteness.9  It  makes 
no  difference  in  the  application  of  this  rule  whether  the  estate  be  limited  by 
way  of  legal  settlement  or  under  cover  of  a  trust.10 

c.  Enlargement  of  Prior  Interests  —  (i)  Estates  of  Inheritance  - 
(a)  Conditional  Limitation  of  Fee  Simple.  —  In  case  a  fee  simple  is  devised  or  granted 
to  one  person  with  a  limitation  over  to  another  person  on  a  certain  contingency 
(e.  g.,  a  devise  or  grant  to  A  and  his  heirs,  and  in  case  A  should  die  without 
issue,  to  B  and  his  heirs),  the  limitation  must  take  effect,  if  at  all,  by  way  of 
substitution  for  or  in  derogation  of  the  estate  first  given ;  that  is,  the  fee 
simple  is  to  shift  from  the  one  person  to  the  other  on  the  specified  contin- 
gency, and,  therefore,  if  the  limitation  over  is  void  for  remoteness,  there  can 
be  no  shifting  of  the  fee,  and  the  estate  first  given  becomes  absolute  and 
indefeasible.11 

(b)  Determinable  Fee  with  Limitation  Over  —  If  a  limitation  is  annexed  to  an 
estate  (e.  g.,  a  grant  or  devise  to  one  until  a  certain  event  happens,  or  while 
a  certain  state  of  things  continues),  creating  what  is  known  as  a  qualified  or 
base  fee,  the  estate  so  granted  will  determine  on  the  contingency  named,  and 

1.  Gilberison  v.  Richards,  4  H.  &  N.  277,  5  488;  Heald  v.  HeaJd.  50  Md.  300;  Matter  i  f 
H.  &  N  450.  Codies,  (Surrogate  Ci.)  11  Misc.  (N.  Y.)  (>-<  , 

2.  In  re  Stickney,  85  Md.  7g,  60  Am.  St.  Rep.  Lawrence's  Estate,  136  Pa.  St.  354,  20  Am.  S  . 
308.  Rep.  925;  Saxton  v.  Webber  83  Wis.  617. 

3.  In  re  Turney,  (1899)  2  Ch.  739;  Dulany  v.  10.  Goldsborough  v.  Martin,  41  Md.  488. 
Middleton,  72  Md.  67.  11.  Conditional  Limitation  of    Fee  Simple. — 

4.  Meek  v.  Briggs,  87  Iowa  610,  43  Am.  St.  Cooke  v.  Cooke,  38  Ch.  D.  202;  Blease  -■. 
Rep  410.  Burgh,  2  Beav.  221;   Ring  v.    Ilardwick,  2 

5.  Morgan  v.  Morgan,  20  R.  I.  600.  Beav.    352;    Kampf   v.  Jones,  2  Keen  756; 

6.  Effect  of  Invalidity  on  Prior  Interests  Gen-  Arnold  v.  Congreve,  1  Russ.  &  M.  209;  Carver 
erally.  —  Lowering  v  Worthington,  106  Mass.  v.  Bowles,  2  Russ.  &  M.  301;  Hardcastle  v. 
S6;  Leonard  v.  Burr,  18  N.  Y.  103.  Hardcastle,  1  Hem.  &  M.  405,  7  L.  T.  N.  S. 

7.  Alternative  Limitations. —  Halsey  v.  God-  503,  1  New  Reports  83;  Brattle  Square  Church 
dard,  86  Fed.  Rep.  25.  v.  Grant,  3  Gray  (Mass.)  142  63  Am.  Dec.  725; 

8.  See  the  next  preceding  subdivision  of  this  Sears  v.  Russell,  8  Gray  (Mass.)  97;  Blake 
section,  Prior  Interests  —  In  Genera/.  v.  Dexter,  12  Cush.  (Mass.)  559;  Fosdick  v. 

9.  Prior  Interests  Not  Invalidated  by  Remoteness  Fosdick,  6  Allen  (Mass.)  41;  Lovering  v. 
of  Limitation  Over.  —  Goodier  v.  Johnson,  r8  Worthington.  106  Mass.  86;  Caldwell  v.  Willis 
Ch.  D.  4_it;   Coutier  v.  Oram,2t  Beav.  91 ;  57  Miss.  555. 

Read  v.  Gooding,  21  Beav.  478;    Packer  v.  What  Constitutes  Conditional  Limitation  of  Fee 

Scott,  33  Beav.  511;  Taylor?'.  Frobisher,  5  De  Simple.  —  See  generall\  the  titles  Conditions 

G.  &  Sm.  191,  16  Jur.  283;  Gore  v.  Gore,  2  P.  vol.  6,  p.  490;  Remainders,  Reversions,  and 

Wms.  28;  Goldsborough  v.  Martin,  41  Md.  Executory  Interests. 
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the  further  dispository  provision  of  the  will  or  deed  is  not  by  way  of  sub- 
stitution for  or  in  derogation  of  the  previous  estate,  but  is  a  disposition  of 
that  part  of  the  entire  interest  which  was  left  in  the  testator  or  grantor,  and 
if  it  is  void  for  remoteness  there  is  no  enlargement  of  the  previous  estate, 
because  that  estate  is  subject  to  termination  by  its  own  limitation,  inde- 
pendently of  the  taking  effect  of  the  limitation  oyer.1  This  proposition, 
being  applicable  only  to  a  qualified  or  base  fee  which  has  expired  by  its  own 
limitation,  has  been  denied  on  the  ground  that  the  statute  quia  anptores  put 
an  end  to  qualified  or  base  fees.2  It  is  doubtful  whether  such  view  has  any 
substantial  foundation,  even  in  theory,  but  certainly  it  is  well  established  by 
the  decisions  that  a  qualified  or  base  fee  may  at  the  present  time  be  created 
in  the  United  States.3 

(2)  Estates  Not  of  Inlicritance.  —  An  estate  for  life  or  other  limited  period 
is  not  enlarged  in  consequence  of  the  failure  for  remoteness  of  a  remainder 
limited  of  such  prior  interest.4 

2.  Subsequent  Interests.  —  It  is  well  settled  that  an}'  limitation  depending 
on  or  expectant  on  a  prior  limitation  which  is  void  for  remoteness  is  invalid. 
The  reason  appears  to  be  that  the  persons  entitled  under  the  subsequent 
limitation  are  not  intended  to  take  unless  and  until  the  prior  limitation  is 
exhausted;  and  as  the  prior  limitation,  which  is  void  for  remoteness,  can 
never  come  into  operation,  much  less  be  exhausted,  it  is  impossible  to  give 
effect  to  the  intentions  of  the  settlor  in  favor  of  the  beneficiaries  under  the 
subsequent  limitation.5 

Limitation  in  Default  of  Appointment  under  Power.  —  In  the  case  of  a  limitation  Over 
in  default  of  the  exercise  of  a  power  of  appointment,  the  limitation  over  is 
good,  though  the  power  of  appointment  is  obnoxious  to  the  rule  against 
perpetuities.  In  such  case,  the  rule  as  to  a  limitation  depending  or  expect- 
ant on  a  prior  limitation  does  not  apply,  because  the  limitation  in  default  of 
the  exercise  of  the  power  of  appointment  is  to  take  effect  unless  displaced  by 
such  power,  while  a  limitation  depending  or  expectant  on  a  prior  limitation 
is  not  intended  to  take  effect  unless  or  until  the  prior  limitation  is 
exhausted,  and  if  the  prior  limitation  is  void  for  remoteness  it  is  impossible 
to  give  effect  to  the  subsequent  one.6 

3.  Interests  of  Persons  Comprising  Classes  —  a.  Limitation"  to  Class  as  a 
WHOLE.  —  Where  a  devise  or  bequest  is  to  a  class  of  persons  answering  a 
given  description  (e.  g.,  the  children  of  a  designated  person),  and  any  member 

1.  Qualified  or  Base  Fee  with  Limitation  Over.  Boland,   155  Mass.  175,  and  the  article  De- 

—  Leonard  v.  Burr,  18  N.  Y.  96.  In  this  case  terminable  Fees  (H.  VV.  Challis),  3  Law  Quart, 
there  was  a  devise  to  B.  "  until  Gloversville  Rev.  403. 

shall  be  incorporated  as  a  village,  and  then  to  4.  Particular  Estate  Not  Enlarged  by  Remote- 
trustees  of  said  village  "  for  certain  purposes.  ness  of  Remainder. —  Whitehead  v.  Rennett,  I 
It  was  held  that  B.  took  a  qualified  or  base  fee  Eq.  Rep.  561,  22  L.  J.  Ch.  1020,  1  W.  R.  406; 
under  the  devise,  that  the  devise  over  to  the  Lovering  v.  Worthington,  106  Mass.  S6;  Wood 
village  was  a  further  disposition  of  the  land  v.  Griffin,  46  N.  H.  230.  Compare  Caldwell  v. 
to  lake  effect  upon  the  termination  of  the  Willis,  57  Miss.  555.  in  which  the  court 
estate  of  B.,  and  that  on  the  incorporation  of  reached  the  singular  conclusion  that  a  bequest 
Gloversville  B.'s  estate  ceased,  though  the  for  life  was  enlarged  to  an  absolute  interest 
devise  to  the  village  was  void  for  remoteness.  by  the  failure  for  remoteness  of  a  limitation 
See   also  Hodgson    v.    Halford,  ir    Ch.  D.  over. 

959.  5.  Subsequent  Interests.  —  Palmer  v.  Holford, 

2.  Theory  as  to  Effect  of  Statute  Quia  Emptores.  4  Russ.  403;  Burley  v.  Evelyn,  16  Sim.  290; 

—  1  Sanders  on  Uses  (5th  ed.)  20S.  Routledge  v.  Dorril,  2  Ves.  Jr.  357;  Mony- 
This  view  of  Mr.  Sanders  is  adopted  by  penny  v.  Dering,  2  De  G.  M.  &  G.  145;  Hunter 

Prof.  Gray.    He  argues  that  such  an  estate  v.  Bullock,  L.  R.  14  Eq.  45 ;  Williams  v.  Lewis, 

cannot  exist  in  the  United  States  except  in  6  H.  L.  Cas.  1013;  Robinson  v.  Hardcastle,  2 

those  jurisdictions  where  tenure  exists  and  the  Bro.  C.  C.  22,  344;  Re  Thatcher,  26  Beav.  365; 

statute  quia  emptores  is  not  in  force.    Gray's  Gore  v.  Gore,  2  P.  Wms.  2S;  Bull  v.  Prilchard, 

Rule  Against  Perpetuities,  §  31  et  seq.  5  Hare  567:  Thomas's  Estate,  Tuck  (N.  Y.) 

3.  Base  Fee  May  Be  Created  in  the  United  States.  367. 

—  See  the  title  Estates,  vol.  11,  p.  370.  See  6.  Limitation  in  Default  of  Appointment. — In 
also  North  Adams  First  Universalist  Soc.  v.  re  AbDott,  (.1893)  1  Ch.  54. 
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of  that  class  may  possibly  have  to  be  ascertained  at  a  period  exceeding  the 
limits  allowed  by  law,  the  devise  fails  as  to  the  whole  class.  The  whole 
property  cannot  be  given  to  those  who  are  in  fact  ascertained  within  the 
period  and  might  have  taken  if  the  gift  had  been  to  them  nominatitn, 
because  they  are  intended  to  take  in  shares  to  be  regulated  in  amount,  aug- 
mented or  diminished,  according  to  the  number  of  other  members  of  the  class, 
and  not  to  take  exclusively  of  those  other  members.1  It  is  to  be  observed, 
however,  that  it  is  not  every  instance  of  a  gift  to  a  class  that  involves  an 
element  of  futurity  in  the  ascertainment  of  the  individuals.  Thus,  a  devise 
or  bequest  to  a  class  to  take  effect  immediately  on  the  testator's  death 
includes  only  those  who  are  living  at  that  time.2 

Instances  of  Remoteness  in  Limitation  to  Class.  — There  is  a  possibility  that  one  or 
more  members  of  a  class  in  whose  favor  an  estate  is  limited  may  not  be 
ascertainable  within  the  period  prescribed  by  law  where  the  limitation  is  to 
such  of  the  children  of  a  living  person  as  shall  attain  a  certain  age  beyond 
majority,3  or  may  be  in  existence  when  the  oldest  child  shall  attain  a  pre- 
scribed age  beyond  majority,4  or  where  a  life  estate  is  given  to  the  children 
of  a  living  person  for  life,  remainder  to  their  children.5 


1.  Limitation  to  Class — England.  —  Cattlin 
v.  Brown,  n  Hare  372;  Proctor  v.  Bath,  2  H. 
Bl.  358;  Dungannon  v.  Smith,  12  CI.  &  F.  546; 
Jee  v.  Audley  1  Cox  Ch.  324:  Leake  v.  Robin- 
son, 2  Meriv.  363;  Gooch  v.  Gooch,  14  Beav. 
565;  Walker  v.  Mower,  16  Beav.  365;  Webster 
v.  Parr,  26  Beav.  236;  Hodson  v.  Ball,  14  Sim. 
553;  Bentintk  v.  Portland,  7  Ch.  D.  693; 
Blight  v.  Hartnoll,  19  Ch.  D.  294;  Pearks  v. 
Moseley,  5  App.  Cas.  714. 

Maryland.  —  Albert  v.  Albert,  68  Md.  362. 
Massachusetts.  —  Hills  v  Simonds,  125  Mass. 
536. 

Mississippi.  —  Caldwell  v.  Willis,  57  Miss. 

■555- 

New  Jersey.  —  See  Stout  v.  Stout,  44  N.  J. 
Eq.  479. 

Ohio.  —  Dayton  v.  Phillips,  n  Ohio  Dec. 
(Reprinr)  680,  28  Cine.  L.  Bui.  327. 

Pennsylvania. — Coggins's  Appeal,  124  Pa. 
St.  10,  10  Am.  St.  Rep  565. 

Gift  to  Designated  Person  and  Class.  —  Where 
the  gift  is  to  a  designated  person  and  a  class, 
as  tenants  in  common,  the  class  being  too  re- 
mote, the  whole  gift  is  void  for  remoteness. 
Porter  v.  Fox,  6  Sim.  485.  And  see  the  ob- 
servations of  Stuart,  V.  C,  on  this  case  in 
James  r/.  Wynford,  1  Smale  &  G.  55. 

2.  Gift  to  Class  to  Take  Effect  at  Testator's 
Death.  —  Elliott  v.  Elliott.  12  Sim.  276;  Martin 
v.  Mercer  University,  98  Ga.  320;  Wood  v. 
MrGuire,  15  Ga.  203;  Parker  v.  Churchill,  104 
Ga.  122.  See  also  Kevern  v.  Williams,  5  Sim. 
171. 

3.  Limitation  to  Children  of  Living  Person 
Attaining  Age  Beyond  Majority.  —  Smith  v. 
Smith.  L.  R.  5  Ch  342;  Hale  v.  Hale,  3  Ch. 
D.  643;  Griffith  v  Blunt.  4  Beav.  248;  South- 
ern v.  Wolliston,  16  Beav.  166;  Chance  v. 
Chance,  16  Beav.  572;  In  re  Blakemore,  20 
Beav.  214;  In  re  Morse,  21  Beav.  174;  Read 
v.  Gooding,  21  Beav.  478;  Merlin  Blagrave, 
25  Beav.  125;  Rowiand  v.  Tawnev.  26  Beav. 
67;  Wilkinson  v.  Duncan,  30  Beav.  in; 
Thomas  v.  Wilberforce,  3r  Beav.  299;  Judd  v. 
Judd.  3  Sim.  525;  Comport  v.  Austen,  12  Sim. 
218;  Blagrove  v.  Hancock,  16  Sim  371;  Bore- 
ham  v.  Bignall,  8  Hare  131;  Re  Bulley,  11  Jur. 
N.  S.  847;  Pickford  v.  Brown,  2  Kay  &  J.  426 


Bull  v.  Pritchard,  1  Russ.  213;  Vawdry  v. 
Geddes,  1  Russ.  &  M.  203;  Cromek  v.  Lumb, 
3  Y.  &  C.  Exch.  565;  Cam  v.  Salmon,  5  W.  R 
31;  In  re  Slark,  21  W.  R.  165;  Lushington  v. 
Penrice,  18  L.  T.  N.  S.  597,  16  W.  R.  836. 

4.  Limitation  to  Children  of  Living  Person  When 
Oldest  Attains  Age  Beyond  Majority.  —  Dodd  v. 
Wake,  8  Sim.  615;  Boughton  v.  Boughton,  1 
H.  L.  Cas.  406. 

5.  Limitation  to  Children  of  Living  Person,  Re- 
mainder to  Their  Children.  —  Stuart  v.  Cockerell. 
L.  R.  5  Ch.  713;  Courtier  v.  Oram,  21  Beav. 
gi;  Seaman  v.  Wood.  22  Beav.  591;  Webster 
v.  Boddington,  26  Beav.  128;  Gooch  v.  Gooch, 
3  De  G.  M.  &  G.  366:  Knapping  v.  Tomlinson, 
10  Jur.  N.  S.  626.  See  also  Stout  v.  Stout,  44 
N.  J.  Eq.  479;  Dayton  v.  Phillips,  n  Ohio 
Dec.  (Reprint)  6S0,  28  Cine.  L.  Bui.  327.  And 
see  generally  the  titles  Legacies  and  Devises, 
vol.  18,  pp.  751,  752;  Wills. 

But  see  contra,  Hills  v.  Simonds,  125  Mass. 
536.  In  this  case  the  devise  was  in  trust  for  the 
nephews  and  niects  of  the  testator  (children  of 
living  brothers  and  sisters)  during  their  natural 
lives,  and  after  the  death  of  said  children  to  be 
equally  divided  among  their  children  or  legal 
representatives.  It  was  held  that  the  limita- 
tion over  on  the  death  of  the  testator's  nephews 
and  nieces  was  not  a  limitation  to  a  single 
class  of  which  a  child  of  an  after-born  nephew 
or  niece  of  the  testator  might  be  a  member, 
but  was,  in  legal  effect,  equivalent  to  several 
and  distinct  devises  to  different  classes,  the 
children  or  legal  representatives  of  each 
nephew  or  niece  forming  a  distinct  class,  who 
would  respectively  take  the  separate  share  of 
the  estate  in  which  their  ancestor  had  a  life 
interest;  hence  the  possibility  that  other 
nephews  and  nieces  might  be  born  after  the 
testator's  death  did  not  affect  the  validity  of 
the  devise  to  the  children  of  such  of  the 
nephews  and  nieces  as  were  in  being  at  the 
time  of  the  testator's  death.  They  (the  chil- 
dren of  an  after-born  nephew  or  niece)  would 
take  the  share  of  their  parent  as  ascertained 
at  the  time  of  the  death  of  the  testator's 
brothers  and  sisters.  In  case,  however,  a 
nephew  or  niece  should  be  born  after  the 
testator's  death,  he  or  she  would  take  an  equal 
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b.  Limitation  to  Individuals  of  Class. — Where  there  is  a  gift  of  a 
given  sum  of  money  or  property  to  each  member  of  a  class,  and  the  gift  to 
each  is  wholly  independent  of  the  same  or  similar  gifts  to  every  other  mem- 
ber of  the  class,  and  cannot  be  augmented  or  diminished  whatever  be  the 
number  of  the  other  members,  then  the  gift  may  be  good  as  to  those  within 
the  limits  allowed  by  law.1 

4.  Separable  Trusts.  —  If  the  purposes  of  a  trust  are  separable,  and  some 
of  them  must  arise  within  the  period  of  the  rule  against  perpetuities,  and 
there  are  others  which  must  or  may  become  operative  after  such  time,  those 
which  are  within  the  period  may  be  sustained  though  the  others  must  be 
declared  void.2 

Though  Real  and  Personal  Property  Are  Given  by  the  Same  Clause  of  a  will  and  on  the 

same  trust,  they  are  severable,  and  the  validity  of  one  gift  does  not  depend 
on  the  validity  of  the  other.3 

VII.  Conflict  of  Laws  —  1.  Real  Estate  —  a.  In  General. — The  ques- 
tion whether  a  conveyance  or  devise  of  real  estate  effects  an  unlawful 
suspension  of  the  power  of  alienation  or  postpones  the  vesting  of  a  future 
interest  beyond  the  period  allowed  by  law,  is  to  be  determined  in  every 
instance  in  accordance  with  the  law  of  the  state  or  country  in  which  such  realty 
is  situated,4  it  being  an  invariable  rule  that  the  lex  loci  rci  sitce  governs  in 
all  matters  relating  to  the  title  of  real  estate.5  And  this  doctrine  is  applicable 
to  leaseholds  as  well  as  to  estates  of  freehold.6 

b.  Realty  and  Personalty  Given  by  Same  Clause  of  Will.  — 
Though  real  and  personal  property  are  given  by  the  same  clause  in  a  will  and 
on  the  same  trusts,  they  are  severable,  and  the  validity  of  one  does  not 
depend  on  that  of  the  other.  One  may  be  good  by  the  lex  loci  rei  sites,  while 
the  other  is  bad  by  the  lex  domicilii,  or  vice  versa."1 

2.  Personal  Property.  —  As  a  general  rule,  the  validity  of  a  disposition  of 
personal  property  is  to  be  determined  by  the  law  of  the  owner's  domicil, 
without  regard  to  the  actual  situs  of  the  property  affected.8  and  consequently 
a  bequest  or  settlement  of  personalty  which  suspends  the  absolute  ownership 
for  a  period  allowed  by  the  law  of  the  testator's  domicil  is  valid  in  any  state 
or  country  in  which  the  property  bequeathed  may  happen  to  be,  though  it 
would  be  invalid  if  it  were  governed  by  the  law  of  such  actual  situs.9 

Law  of  Legatee's  Domicil.  —  In  some  cases  where  property  was  so  bequeathed 

life  interest  with  the  other  nephews  or  nieces  154  N.  Y.  741.    And  see  the  title  Trusts  a.-  o 

in  the  estate;  but  the  devise  of  the  children  of  Trustees. 

such  after-born  nephew  or  niece  would  be  too  3.  Knox  v.  Jones,  47  N.  V.  389. 

remote,  and  as  to  that  interest  the  testator  4.  Real  Estate — Lex  Loci  Rei  Sitae  Governs.  — 

would  be  intestate.    See  also  In  re  Russell,  Ford  v.  Ford.  80  Mich.  42;  White  v.  Howard, 

(1895)2  Ch  698,  12  Reports  499.  46  N.  Y.  144:  Knox  v.  Jones.  47  N.  Y.  389; 

1.  Limitation  to  Individuals  of  Class.  —  Cattlin  Hobson  v.  Hale,  95  N".  Y.  5SS;  Penfield  v 
Brown.  11  Hare  372;  Siorrs  v.  Benbow,  2  Tower,  1  N.  Dak.  216;  Ford  v.  Ford,  70  Wis. 

Myl.  &  K.  46,  3  De  G.  M.  &  G.  390;  Wilkin-  19,  5  Am.  St.  Rep.  117. 

son  v.  Duncan,  30  Beav.  111;  Von  Brockdorff  5.  See  the  title  Private  International  Law, 

v.  Malcolm,  30  Ch.  D.  172;  Alfred  v.  Marks,  post. 

49  Conn.  473;  Dorr  v.  Lovering,  147  Mass.  530;  6.  Lex  Loci  Rei  Sitae  Applicable  to  Leaseholds. 

Albert  v.  Albert,  68  Md.  362.  —  Freke  v.  Carberry,  L.  R.  16  Eq.  461.  Com- 

As  to  What  Constitutes  a  devise  or  bequest  to  pare  Despard  v.  Churchill,  %j  X.  Y  192. 

the  individuals  of  a  class,  see  the  titles  Lega-  7.  Realty  and  Personalty  Given  by  Same  Clause 

ciesand  Devises,  vol.  18,  pp.  751,  752;  Wills.  of  Will. —  Knox  i>.  Jones,  47  N.  Y.  389. 

2.  Separable  Trusts.  —  Gooding  v.  Read,  4  De  8.  See  the  title  Private  International  Law, 
G.  M.  &  G.  51c;  Andrews  v.  Rice,  53  Conn.  post. 

566;  Savage  v.  Burn!  am,  17  N.  Y.  561;  Harri-  9.  Rule  as  to  Personalty  —  Lex  Domicilii  Gener- 

son  v.  Harrison,  36  N.  Y.  543;  Post  v.  Hover,  ally   Governs.  —  Heywood    v.    Heywood,  29 

33  N.  Y.  593;  Kennedy  v.  Hoy,  105  N.  Y.  134;  Beav.  9;  Whitney  v.  Dodge.  105    Cal.  192; 

DeKay  v.  Irving,  5  Den.  (N.  Y.)  646,  affirming  While  v.  Howard,  46  N.  Y.  144;  Knox  v.  Jones, 

9  Paige  (N.  Y.)  521;  Gott  v.  Cook.  7  Paige  (N.  47  N.  Y.  389;  Cross  v.  U.  S.  Trust  Co.,  131  N. 

Y.)  521;  Van  Vechten  «.  Van  Veghten,  8  Paige  Y.  330,  27  Am.  St.  Rep.  597,  affirming  61  Hun 

(N.  Y.)  104;  Hiynes  v.  Sherman,  51  Hun  (N.  (N.  Y.)  282;  Penfield  ?.  Tower,  1  N.  Dak.  216; 

R.)  5S5,  reversed  on  other  points  117  N.  Y.  433;  Ford  v.  Ford,  70  Wis.  19,  5  Am.  St.  Rep.  117 

Burns  v.  Allen,  89  Hun  (N.  Y.)  552,  affirmed  While  the  courts  of  a  state  in  which  personal 
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to  give  it  a  final  situs  at  the  legatee's  domicil,  it  has  been  held  that  the  law 
thereof  and  not  the  law  of  the  testator's  domicil  will  govern  as  to  the 
validity  of  the  bequest.1  The  reason  of  this  is  that  it  is  the  policy  and  not 
the  letter  of  the  law  of  the  testator's  domicil  that  should  be  enforced,  and 
that  such  policy  is  not  to  interdict  perpetuities  in  other  states.2 

3  Property  Equitably  Converted  from  One  Species  to  Another — a.  Real 
Estate  Converted  into  Personalty.  —  Where  property  has  been  equi- 
tably converted  from  one  species  into  another,  that  is,  from  real  estate  to 
personalty,  or  vice  versa,  the  validity  of  the  disposing  provisions  of  the  instru- 
ment effecting  the  conversion  is  to  be  determined  by  the  principles  applicable 
to  the  kind  of  property  into  which  there  has  been  a  conversion.3  Therefore, 
in  determining  the  validity  of  a  gift  of  the  proceeds  of  lands,  as  affected  by 
the  statute  against  perpetuities,  the  gift  is  to  be  regarded  as  a  gift  of 
personalty.4 

b.  Realty  in  One  State  Converted  into  Realty  in  Another 
State.  —  Where  land  in  one  state  is  directed  to  be  sold  and  the  proceeds 
invested  on  certain  trusts  in  land  in  another  state,  the  subject  of  the  devise 
is  thereby  converted  into  land  in  such  other  state  and  is  thus  brought  within 
the  operation  of  its  laws.5 

c.  Personalty  Converted  into  Real  Estate.  —  Where  real  estate, 
to  be  held  on  specified  trusts,  is  purchased  by  the  trustee  with  the  funds  of 
the  estate,  as  directed  by  the  will,  the  validity  of  the  trusts  depends  on  the 
law  of  the  situs  of  such  realty.6 

VIII.  Trusts  for  Accumulation  —  1.  Definition  and  General  Principles. 
Accumulation  is  the  adding  of  the  interest  or  income  of  a  fund  to  the  princi- 
pal, or  the  withholding  of  income  from  present  distribution,  for  the  purpose 
of  creating  a  constantly  increasing  fund  for  distribution  at  a  future  time, 
pursuant  to  the  provisions  of  a  will  or  deed.' 

Right  to  Direct  Accumulation.  —  The  right  of  a  person  disposing  of  property, 

property  exisls  will  not  declare  void  a  bequest  27  Am.  St.  Rep.  597,  affirming  61  Hun  (N.  Y.) 

governing  the  disposition  of  such  property  282;  Dammert  v.  Osborn,  140  N.  Y.  30,  revers- 

vilid  by  the  laws  of  the  state  in  which  the  ing  65  Hun  (N.  Y.)  585. 

testator  was  domiciled,  it  will  not  give  direct  2.  Vansant  v.  Roberts,  3  Md.  119. 

aid  to  sustain,  enforce,  or  administer  such  be-  3.  See  the  title  Conversion  and  Reconver- 

quest  if  in  contravention  to  the  law  of  such  sion,  vol.  7,  p.  475  et  seq. 

state  in  respect  to  perpetuities  and  accumula-  4.  Real  Estate  Converted  into   Personalty. — 

libns,  but  will  remit  the  fund  to  the  stale  of  Guarantee  Trust,  etc.,  Co.  v.  Maxwell,  (N.  J. 

the  testator's  domicil  to  be  there  distributed  1894)  30  Atl.  Rep.  339;  Kane  v.  Gott,  24  Wend, 

according  to  the  directions  of  the  will.    Des-  (N.  Y.)  641,  35  Am.  Dec.  641;  Wells  v.  Wells, 

pird  v.  Churchill,  53  N.  Y.  192;  Chamberlain  88  N.  Y.  323;  Flanagan  v  Flanagan,  (Supm.Ct. 

v.   Chamberlain,  43   N.  Y.  424;   Manice   v.  Spec.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  413;  Gott  v. 

Manice,  43  N.  Y.  303.  Cook,  7  Paige  (N.  Y.)  521 ;  Vail  v.  Vail,  7  Barb. 

1.  Law  of  Legatee's  Domicil.  —  Fordyce    v.  (N.  Y.)  226;  Penfield  v.  Tower,  1  N.  Dak.  216; 

Bridges,  2  Phil.  497;  Chamberlain  v.  Cham-  Bible  Sue.  v.  Pendleton,  7  W.  Va.  79. 

berlain,  43  N.  Y.  424.  5.  Land  in  One  State  Converted  into  Land  in 

Thus,  in  Parkhurst  v.  Roy,  7  Ont.  App.  614,  a  Another  State. —  Ford  v.  Ford,  80  Mich.  42; 

testator  domiciled  in  Canada  directed  his  ex-  Hawley  v.  King,  7  Paige  (N.  Y  )  213,  33  Am. 

ecuiors  to  pay  over  the  residue  of  his  estate  to  Dec.  623;  Chamberlain  v.  Chamberlain,  43  N. 

the  government  and  legislaiure  of  the  state  of  Y.  435,  overruling  Wood  v.  Wood,  5  Paige  (N. 

Vermont  to  be  disposed  of  as  to  them  should  Y.)  596,  28  Am.  Dec.  451;  Ford  v.  Ford,  70 

seem  best,  having  regard  to  certain  recom-  Wis.  19,  5  Am.  St.  Rep.  117. 

mendaiions  set  forth  in  the  will.    It  was  held  6.  Personalty  Converted  into   Real  Estate. — 

that  a  direction  for  accumulation  contained  in  White  v.  Howard.  46  N.  Y.  144. 

the  will  would  not  be  declared  invalid  by  the  7.  Accumulation  Defined. —  Hascall  7'.  King, 

courts  of  Canada,  it  being  for  the  courts  of  162  N.  Y.  142,  76  Am.  St.  Rep.  302,  citing  Cen- 

Vermont  to  say  whether  the  direction  should  tury  Diciionary;  Wahl's  Estate,  26  W.  N.  C. 

be  carried  out.    Hope  v.  Brewer,  136  N.  Y.  126,  (Pa.)  249. 

affirming  (Supm.  Ct.  Gen.  T.)  19  N,  Y.  Supp.  The  word  "  accumulation  "  imports  a  con- 

355;  Kurzman  v.  Lowy,  (Supm.  Ct.  Spec.  T.)  tinuous  process  of  rolling  up,  and  comprises 

23  Misc.  (N.  Y.)  380;  Mapes  v.  American  Home  the  whole  fund  created  by  the  investment  and 

Missionary  Soc,  33  Hun  (N.  Y.)  360;  Kennedy  reinvestment  by  way  of  compound  interest  of 

v.  Palmer,  1  Thomp.  &  C.  (N.  Y.)  581.    Com  the  surplus  income  and  the  income  derived 

pare  Cross  v.  U.  S.  Trust  Co.,  131  N.  Y.  330,  from  ii;  that  is,  the  trustee  is  required  to  in- 
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either  by  will  or  deed,  to  suspend  for  a  time  the  beneficial  enjoyment  by 
requiring  an  accumulation  of  the  income,  is  unquestioned.1  It  has  even 
been  held  that  a  testator  may  lawfully  direct  accumulations  of  the  entire 
income  of  his  estate  during  the  minority  of  his  infant  children,  without  pro- 
viding a  sufficient  maintenance  for  them  during  infancy,  but  the  court  in  such 
cases  may  divert  so  much  of  the  accumulation  as  may  be  necessary  for  the 
infants'  support.2  These  trusts  for  accumulation  have  always,  however,  been 
regarded  with  disfavor  by  the  law,  and  the  courts  at  an  early  day  limited  the 
time  of  accumulation  to  correspond  with  the  period  of  the  rule  against  per- 
petuities, and  more  recently  statutes  have  been  enacted  in  some  jurisdictions 
still  further  restricting  th-e  exercise  of  this  right,  in  respect  to  both  the 
beneficiaries  and  the  period  of  accumulation.3 

Right  of  Beneficiary  to  Stop  Accumulation.  —  Though  a  settlor  has,  at  common 
law,  an  absolute  iiglit,  subject  to  the  rule  against  perpetuities,  to  control  the 
income  of  the  estate  disposed  of  by  him,  and  an  equal  right  under  the  statute 
during  the  statutory  period,  yet  this  right  cannot  be  effectively  exercised  by 
the  mere  direction  to  accumulate.  In  the  case  of  an  absolute  vested  legacy 
made  payable  at  a  future  time,  with  a  direction  to  accumulate  until  such 
time,  the  legatee,  if  under  no  disability,  has  the  right  to  stop  the  accumula- 
tion and  demand  the  payment.  In  other  words,  the  legatee  may  put  an  end 
to  an  accumulation  which  is  exclusively  for  his  benefit.  In  such  a  case  the 
direction  to  accumulate  is  merely  an  illegal  restraint  on  alienation,  and  it  is 
not  material  that  the  beneficiary  is  not  in  existence  or  is  not  ascertained  at 
the  date  of  the  gift.4  In  the  case  of  a  direction  to  accumulate  income  for  the 
payment  of  debts  or  legacies,  the  same  principle  applies.  The  creditors  have 
an  immediate  present  charge  on  the  property,  and  they  can  stop  the  accumu- 
lation at  once.  The  direction  to  accumulate,  being  therefore  destructible,  is 
not  void  for  remoteness.* 

What  Constitutes  Direction  to  Accumulate.  —  In  any  case  where  it  is  made  the  duty 
of  the  trustee  to  treat  as  principal  the  income  of  the  trust  property,  instead 
of  distributing  in  the  ordinary  course,  there  is  an  accumulation.6  In  deter- 
mining this  question,  it  sometimes  becomes  necessary  to  ascertain  whether, 
as  a  matter  of  law,  the  fund  affected  is  income  or  principal,  because  in  such 
cases  the  test  is  the  legal  character  of  the  fund,  and  not  the  understanding  of 
the  testator  or  grantor  in  respect  thereto;  7  and  sometimes  it  is  a  question  of 
construction  whether  the  instrument  creating  the  trust  referred,  as  a  matter 
of  fact,  to  the  income  of  the  estate  or  to  the  principal.8 

vest  the  income  accruing  from  previous  invest-  ampion  v.  Hertford.  2  Ves.  &  B.  65 ;  Bacon  v. 
ments  of  income.  Wharton  v.  Masterman,  Proctor,  T.  &  R.  31;  Bateman  v.  Hotchkin,  :o 
(1895)  A.  C.  197.  Beav.  426. 

As  to  what  constitutes  income,  see  Income,  Accumulations  to  Pay  Legacy. —  Williams?, 
vol.  16,  p.  147  et  sea.  Lewis,  6  H.  L.  Cas.  1013. 

1.  Right  to  Create  Trusts  for  Accumulation.  —  6.  What  Constitutes  Direction  to  Accumu- 
Stille's  Estate,  ir  Phila.  (Pa.)  31,  32  Leg.  Int.  late  in  General. —  Matter  of  Steele,  124  Cal. 
(Pa.)  74-  534- 

2.  Support  of  Infants.  —  Saunders  :\  Vautier,  A  Direction  to  Pay  Debts  with  the  Income  of 
4  Beav.  115.  the  trust  fund  is,  in  effect,  precisely  the  same 

In  the  United  States  the  statutes  generally  as  if  the  testator  had  in  so  many  words  re- 
contain  an  exptess  provision  that  when  the  quired  the  trustee  to  apply  the  income  to  in- 
infant  beneficiary  of  a  direction  to  accumulate  crease  the  principal  of  the  fund.  Matter  of 
is  without  other  means,  so  much  of  the  fund  Fisher,  (Surrogate  Ct.)  4  Misc.  (N.  Y.)  46;  Kil- 
as  may  be  necessary  for  that  purpose  mav  be  lam  v.  Allen,  52  Baib.  (N.  Y.)  605. 
applied  to  tne  infant's  support  and  education.  7.  Legal  Character  of  Fund.  —  Matter  of 
Kmrr  v.  Millard,  52  Mich  544,  57  Mich.  265;  Rogers,  22  N.  Y.  App.  Div.  428,  affirmed  161  X 
Stille's  Estate,  11  Phila.  (Pa.)  31,  32  Leg.  Int.  Y.  108,  discussing  elaborately  the  distinction 
(Pa.)  74.  And  see  the  statutes  of  the  several  between  income  and  principal  in  respect  to  the 
states.  shares  of  stock  of  a  corporation  in  liquidation. 

3.  See  infra,  this  section,  Doctrine  at  Common      See  also  Income,  vol.  16.  p.  147. 

Law;  Statutory  Regulations.  8.  Construction  of  Instrument  as  Referring  to 

4.  See  infra,  this  section,  Disposition  of  Ille-  Income  or  Principal. —  Duncklee  v.  Butler,  38 
gal  Accumulations — Present  Vested  Interest.  N.  Y.  App.  Div.  99;  Penrose's  Appeal,  102 

5.  Accumulation  for  Payment  of  Debts.  —  South-     Pa.  St.  44S. 
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A  Present  Benefioial  Gift  of  Income  until  a  certain  sum  shall  be  realized  is  not 
technically  a  direction  to  accumulate,  though  it  is  coupled  with  a  provision 
that  the  trustee  shall  receive  the  income  as  it  accrue,,  and  retain  it  until  a 
sufficient  sum  accrues  to  pay  the  gift  in  full,  or  even  though  it  is  provided 
that  funds  so  given  shall  be  applied  to  a  certain  purpose  for  the  benefit  of  the 
donee,  because  he  may  demand  payment  of  the  income  to  him  as  it  accrues, 
or  he  may  claim  the  gift  without  applying  it  to  the  designated  purpose.1 

Trust  to  Lease  Land  for  Stated  Purposes.  — The  provision  of  the  New  York  statute 
that  an  express  trust  may  be  created  "  to  sell,  mortgage,  or  lease  real  property 
for  the  benefit  of  annuitants  or  other  legatees,  or  for  the  purpose  of  satisfying 
any  charge  thereon,"  does  not  mean  that  the  trustee  may  lease  real  property 
for  an  annual  rent,  and  receive  the  same  for  the  purpose  of  applying  it  to 
debts,  but  it  means  that  the  trustee  may  lease  the  lands  for  a  given  sum  for 
the  purpose  of  satisfying  any  charge  on  the  land,  and,  therefore,  such  pro- 
vision does  not  conflict  with  the  prohibition  against  accumulations  except 
for  the  benefit  of  minors  during  their  minority.2 

Implied  Direction  to  Accumulate.  —  A  direction  to  accumulate  need  not  be 
express;  it  may  be  implied  from  the  terms  of  a  will  or  deed,  as  where  the 
instrument  disposes  of  an  estate  in  such  a  manner  that  an  excess  above  what 
is  reasonably  necessary  to  carry  out  the  trust  necessarily  accumulates.3  But 
if  the  instrument  is  capable  of  two  constructions,  the  court  should  adopt  that 
construction  which  will  render  the  trust  attempted  to  be  created  thereby  legal 
and  operative.4 

Conflict  of  Laws.  —  The  validity  of  testamentary  dispositions  is  governed,  as 
a  general  rule,  by  the  law  of  the  testator's  domicil  in  respect  to  personalty, 
and  by  the  law  of  situs  in  respect  to  realty.5  This  rule  is  applicable  to  trusts 
for  accumulation,  it  being  no  part  of  the  policy  of  one  state  to  interdict 
accumulations  in  another  state.6  Nevertheless,  the  courts  will  not  give  direct 
aid  to  sustain,  enforce,  or  administer  a  devise  or  bequest  which  is  in  contra- 
vention of  the  statutes  of  another  state  relating  to  accumulations,  but  the 
fund  will  be  remitted  to  such  other  state  to  be  administered  in  accordance 
with  the  law  thereof.7 

1.  Present  Beneficial  Gift  of  Income.  —  Wil- 
liams v.  Lewis,  6  H.  L  Cas.  1013;  Wahl's  Es- 
tile,  26  W.  N  C.  (Pa).  249. 

In  AV  Roger,  179  Pa.  St.  602,  the  testator 
directed  his  executors  to  collect  all  his  rents, 
to  pay  all  his  debts,  taxes,  etc.,  and  to  keep  the 
pioperty  in  repair,  after  which  the  net  surplus 
rent  was  10  be  deposited  at  interest  until  it 
should  amount  to  len  thousand  dollars,  and 
then  to  be  held  on  interest  as  a  fund  for  the 
purpose  of  building  a  house  on  a  certain  lot 
which  the  testator  de  vised  to  his  grandchildren. 
It  was  held  that  this  did  not  constitute  an  ac- 
cumulation, but  was  the  same  in  effect  as  if 
the  testator  had  devised  the  real  estate  in- 
cluded in  the  trust  directly  to  his  grandchil- 
dren to  hold  until  the  net  rents  received  by 
thetn  after  the  payment  of  the  fixed  charges 
should  amount  to  ten  thousand  dollars. 

2.  Trust  to  Lease  Land. —  Hascall  v.  King, 
162  N.  Y.  134,  76  Am.  St.  Rep.  302;  Hawley  v. 
James,  16  Wend.  (N.  Y.)  62;  Cowen  v.  Rinaldo, 
82  Hun  (N.  Y.)  479. 

A  different  opinion  was  expressed  in  Parks 
v.  Parks,  9  Paige  (N.  Y  )  107;  Becker  v.  Becker, 
13  N.  Y.  App.  Div.  342. 

But  the  effect  of  the  two  cases  last  cited  has 
since  been  explained  by  the  Court  of  Appeals. 
See  Hascall  v.  King,  162  N.  Y.  150,  76  Am.  St. 
Rep.  302  ft  stq. 

3.  Implied  Direction  to  Accumulate.  —  Mitche- 
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son's  Estate,  15  Phila.  (Pa  )  523,  39  Leg.  Int- 
(Pa  )  91 :  Wahl's  Estate,  26  W.  N.  C.  (Pa).  249; 
Duncklee  v.  Butler,  38  N.  Y.  App.  Div.  99; 
Craig  v.  Craig,  3  Barb.  Ch.  (N.  Y.)  76. 

Eberly's  Appeal,  110  Pa.  St.  95,  laid  down 
the  rule  stated  in  the  text,  but  hcid  that  in  de- 
termining whether  the  excess  of  income  over 
and  above  disbursements  and  expenses  at  any 
given  time  effects  an  accumulation,  regard 
must  be  had  to  the  trust  property  and  the  du- 
ties imposed  on  the  trustee.  It  may  be  that 
the  trustee  ought,  as  in  "this  case,  to  have  a 
contingent  fund  on  which  to  draw  to  meet  the 
exigencies  of  the  trust,  in  which  event  it  can- 
not be  said  that  there  will  be  an  accumu- 
lation. See  also  Howell's  Estate,  180  Pa.  St. 
515- 

4.  Instrument  Capable  of  Two  Constructions.  — 

Arthur  v.  Arthur,  3  N.  Y.  App  Div.  375.  And 
see  generally  the  title  Interpretation  and 
Construction,  vol.  r7,  p.  17. 

5.  See  the  title  Private  International 
Law,  post. 

6.  Accumulation  of  Income  of  Realty  —  Law  of 
Situs  Governs. —  Freke  v.  Carbery,  L.  R.  16 
Eq.  461. 

Accumulation  of  Income  of  Personalty  —  Law  of 
Domicil  Governs. —  Haldane  v.  Eckford,  24  L. 
T.  N.  S.  934. 

7.  D?spard  v.  Churchill,  53  N.  Y.  192;  De 
R:nne's  Estate,  12  W.  N.  C.  (Pa  )  94. 
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2.  Doctrine  at  Common  Law.  —  At  common  law,  that  is  independently  of 
statutory  restrictions,  the  right  of  a  testator  or  settlor  to  control  the  income 
of  the  property  disposed  of  by  the  will  or  the  deed  of  settlement  was  coinci- 
dent with  his  right  to  suspend  the  vesting  of  an  estate  or  interest.  Hence 
it  was  lawful  to  create  a  trust  for  the  accumulation  of  the  income  of  the  trust 
property,  and  such  a  trust  was  valid,  provided  the  period  for  the  accumula- 
tion fell  within  the  period  of  the  rule  against  perpetuities,  namely,  a  life  or 
lives  in  being  and  twenty-one  years  thereafter,  plus  the  period  of  gestation.1 
If  the  trust  exceeded  this  period  it  was  void.2  But  if  the  legatee  or  donee 
took  an  absolute  vested  interest  in  the  legacy  or  gift,  he  might  at  any  time 
terminate  the  accumulation,  and  when  this  was  the  case  the  accumulation 
was  not  considered  to  be  subject  to  the  objection  of  remoteness.3  This  was 
the  law  of  England  until  the  year  1800,  when  it  was  changed  by  statute,  the 
operation  of  which  was  afterwards  extended  to  Scotland.  In  the  United 
States  there  has  been  some  legislation  on  the  subject,  but  in  the  majority  of 
the  states  the  rule  remains  as  at  common  law.4  In  Ireland  it  seems  that  the 
common-law  rule  has  not  been  changed.5 

The  Test  of  Remoteness  ill  every  case  is  whether  the  accumulation  may  by  any 
possibility  extend  beyond  the  period  allowed  by  law.0 

Accumulations  for  Terms  of  Years.  —  Applying  the  test  of  remoteness  just  stated, 
a  direction  to  accumulate  for  a  fixed  term  of  more  than  twenty-one  years, 
without  reference  to  any  life  in  being,  is  void  at  common  law.7 

3.  Statutory  Regulations  —  a.  In  General. — The  great  possibilities  of 
the  common-law  rule  in  regard  to  trusts  for  accumulation  were  made  evident 
in  England  by  the  famous  case  of  the  will  of  Peter  Thellusson,  who  died  in 
1797.  By  this  will  the  testator  left  his  residuary  estate,  amounting  to 
five  hundred  thousand  pounds,  to  trustees,  with  a  direction  that  the  income 
thereof  should  be  accumulated  during  the  lives  of  all  his  sons,  grandsons, 
and  their  issue,  who  should  be  living  at  his  decease  or  born  in  due  time  after- 
ward (that  is,  including  the  issue  who  at  the  time  of  the  testator's  death 
should  be  en  ventre  sa  mere),  and  that,  after  the  death  of  the  survivor  of  such 
descendants,  the  property,  with  its  accumulations,  should  be  divided  into 
three  shares,  and  one  of  such  shares  should  be  settled  on  each  of  the  three 
persons  then  living  who  answered  to  the  description  of  the  eldest  male  lineal 
descendant  of  one  of  the  testator's  three  sons.  The  practical  effect  of  this 
will  was  to  tie  up  the  estate  for  nearly  a  century,  during  all  of  which  time  his 
family  could  derive  no  benefit  therefrom.  On  the  lowest  calculation  it  was 
computed  that  the  property,  when  divided  pursuant  to  the  provisions  of  the 
will,  would  amount  to  nineteen  million  pounds,  and  that  it  might  amount  to 
one  hundred  million  pounds.  The  widow  and  children  of  the  testator  filed  a 
bill  against  the  trustees  to  have  the  trusts  of  the  will  declared  void,  but  their 

1.  Accumulations  at  Common  Law.  —  Bough  ton  2.  Accumulations  Beyond  Common-law  Period 

v.  James,  1  Coll.  Ch.  Cas.  45;  Griffiths  v.  Vere,  Void.  —  Smith  <■.  Cuninghame,  13  L.  R.  Ir.  480; 

9  Yres.  Jr.  127;  Palmers.  Holford,  4  Russ.  403;  Von  Brockdorff  v.  Malcolm.  30  Ch.  D.  172; 

Vawdry  v.  Geddes,  1  Russ.  &  M.  203;  Griffith  Kerr  v.  Dungannon.  1  Dr.  &  War.  509,  I  Con. 

v.  Blunt.  4  Beav.  252;  Denison's  Will,  cited  in  &  Law  335,  4  Ir.  Eq.  343.    See  also  the  cases 

4  Ves.  Jr.  286;  Webb's  Will,  cited  in  4  Ves.  Jr.  cited  in  the  next  preceding  note. 

287;  Rhoads  v.  Rhoads,  43  111.  239;  Hale  v.  3.  See  infra,  this  section,  Disposition  of  Ille- 

Hale,  125  III.  399;  Ingraham  v.  Ingraham.  169  gal  Accumulations — Present  Vested  Interest. 

111.  432;  Fosdick  v.  Fosdick,  6  Allen  (Mass.)  4.  See  infra,  this  section.   Statutory  Pegu- 

43;  Odell  v.  Odell,  10  Allen  (Mass  )  1;  Thorn-  lations. 

dike  v.  Loring,  15  Gray  (Mass.)  391.  5.  Rule  in  Ireland.  —  Freke  -•.  Carbery,  L.  R. 

The  Connecticut  statute  against  perpetuities  16  Eq  461:  Elli?  v.  Maxwell,  12  Beav.  104. 
having  been  repealed,  the  rule  of  the  common  6.  Test  of  Remoteness. —  Marshall  v.  Hollo- 
law  as  to  accumulations  is  now  the  rule  in  way,  2  Swanst.  432;  Curtis  v.  Lukin,  5  Beav. 
that  state.    Duggan  v.  Slocum,  92  Fed.  Rep.  147. 

806.  7.  Di'ectior  to  Accumulate  for  Term  of  Years. 

For  a  Full  Discussion  as  to  the  time  for  which  —  Lade  v.  Holford.  1  W.  Bl.  42S,  3  Burr.  1416, 

the  nesting  of  estates  may  be  suspended  see  Ambl.  479:  Curtis  v.  Lukin,  5    Beav.  147; 

supra,  this  title,  Period  Limited  by  Pule.  Thorndike  v.  Loring,  15  Gray  (Mass.)  391. 
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validity  was  sustained.1  In  consequence  of  this  decision,  the  Thellusson  Act, 
sometimes  called  Lord  Loughborough's  Act,  was  passed  in  the  year  1800  to 
limit  the  time  within  which  trusts  for  the  accumulation  of  the  income  of  real 
or  personal  property  should  be  allowed  to  run.2  In  the  Untied  States  also 
statutes  designed  to  limit  the  period  of  trusts  for  accumulation  have  been 
enacted,  but  these  are  confined  to  comparatively  few  of  the  states.  In  the 
majority  of  the  states  the  common-law  rule  on  the  subject  is  still  in  force.* 
The  various  provisions  of  the  statutes  will  be  considered  presently.4 

Exceptions  in  statutes.  — The  English  statute  in  terms  exempts  from  its  opera- 
tion provisions  for  the  payment  of  debts,5  provisions  for  raising  portions  for 
children,6  and  directions  touching  the  produce  of  timber.7  The  Pennsylvania 
statute  exempts  from  its  operation  gifts  for  any  literary,  scientific,  charitable, 
or  religious  purpose,5*  but  in  the  other  states  the  statutes  do  not  generally 
make  any  exceptions  at  all.9 

Statute  Not  Retrospective.  — The  statute  relating  to  accumulations  does  not 
affect  a  will  which  took  effect  by  the  death  of  the  testator  before  the  passage 
of  the  statute.10 

b.  Nature  of  Property  Affected.  — The  Thellusson  Act  is  applicable 
to  both  real  and  personal  property  alike, 11  and  this  feature  of  the  English 
statute  has  generally  been  adopted  in  the  United  States,1*  though  not  in  every 
instance.13 

c  Restriction  as  to  Beneficia  ries.  — The  English  statute  (Thellusson 
Act)  contains  no  restrictive  provision  respecting  the  persons  for  whose  benefit 
an  accumulation  may  be  directed.14  In  the  United  States,  however,  the  stat- 
utes generally  provide  that  accumulations  maybe  directed  only  for  the  benefit 
of  one  or  more  minors,  and  declare  void  a  direction  to  accumulate  for  any 
other  class  of  persons. 15    Therefore,  it  renders  the  direction  void  to  include 


1.  Thellusson  Case.  —  Thellusson  v.  Woodford, 
4  Ves.  Jr.  227.  11  Ves.  Jr.  112. 

2.  Thellusson  Act.  —  39  &  40  Geo.  3,  c.  98. 

3.  See  the  statutes  of  the  several  stales. 

4.  See  the  following  subdivisions  of  Ihis 
section. 

5.  Provisions  for  Payment  of  Debts.  —  Baleman 
v.  Hotclikin.  to  Beav.  426. 

6.  Raising  Portion  for  Children.  —  Mathews  v. 
Kebk,  L.  R.  3  Ch.  691;  Eyre  v.  Marsdea,  2 
Keen  573;  Wildes  v,  Davies,  1  Smale  &  G.  475; 
Shaw  v.  Rhodes,  1  Myl.  &  C.  159;  Edwards  v. 
Tuck  3  De  G.  M.  &  G.  40;  Bourne  v.  Buckton, 
2  Sim.  N.  S.  91;  Watt  v.  Wood,  2  Drew.  &  S. 
60:  Bjrt  v.  Sturt,  10  Hare  415;  Evans  v.  Hel- 
lier,  5  CI.  &  F.  114;  In  re  Clulow,  1  Johns.  & 
H.  639,  28  L.  J.  Ch.  696. 

7.  Produce  of  Timber.  —  Stat.  39  &  40  Geo. 
III.,  c.  98,  §  2. 

8.  Act  Pa.  April  18  1853,  §  9. 

9.  See  the  various  local  statutes. 

10.  Accumulation  Act  Not  Retrospective. — Vaw- 
dry  v.  Geddes,  1  Russ.  &  M.  208. 

11.  English  Statute  Applicable  to  Both  Realty 
and  Personalty.  — The  Thellusson  Act  provides 
that  "  no  person  cr  persons  shall  *  *  * 
dispose  of  any  real  or  personal  property  so 
and  in  such  manner  that  the  rents,  issues, 
profits,  or  produce  thereof  shall  be  wholly  or 
partially  accumulated  for  any  longer  term," 
etc.    39  &  40  Geo.  III.,  c.  98. 

12.  See  the  statutes  of  the  several  states  regu- 
lating accumulations. 

13.  Statute  Applicable  to  Realty  Alone.  —  The 
Michigan  slatute  limits  the  period  of  duration 
of  a  trust  for  the  accumulation  of  the  income 
of  real  estate,  but  leaves  the  matter  in  respect 
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to  personalty  as  it  was  at  common  law.  Toms 
v.  Williams,  41  Mich.  552, 

So  also  in  Wisconsin.  See  Scott  v.  West,  63 
Wis.  529.  Compare  the  statutes  in  the  oiher 
jurisdictions. 

14.  See  Thellusson  Act,  39  &  40  Geo.  III., 
c.  98. 

15.  Accumulation  Generally  for  Exclusive  Benefit 
of  Minors  in  the  United  States. — Goldtree  v. 
Thompson,  79  Cal.613;  Kilpatrick  v.  Johnson, 
15  N.  Y.  322;  Pray  v.  Hegeman,  92  N.  Y.  508; 
Hascall  v.  King,  162  N.  Y.  134,  76  Am.  Si. 
Rep.  302;  Boynion  v.  Hoyt,  1  Den.  (N.  Y.)  54; 
Hawley  v.  James,  5  Paige  (N.  Y.)  318,  16 
Wend.  (N.  Y.)  61;  Matter  of  Hayden,  77  Hun 
(N.  Y.)  219;  Matter  of  Rogers,  22  N.  Y.  App. 
Div.  431,  affirmed  161  N.  Y.  108 ;  Matler  of 
Sands,  1  Connoly  (N.  Y.)  259;  Gilman  v.  Healy, 
1  Dem.  (N.  Y.)  404;  Washington's  Estate,  75 
Pa.  St.  106.  See  also  the  various  local  statutes 
on  the  subject . 

A  Lunatic  Who  Is  Not  a  Minor  cannot  be  made 
the  beneficiary  of  a  trust  for  accumulation, 
but  where  an  annuity  is  given  absolutely  to  a 
lunatic,  a  court  of  equity  may  direct  the  sur- 
plus, beyond  what  is  necessary  for  his  suppon  , 
to  be  paid  over  to  his  committee  and  invest  1  d 
for  his  use.  Craig  v.  Craig,  3  Barb.  Ch.  (N. 
Y.)  76. 

Accumulations  to  Pay  Debts.  —  A  trust  to  apply 
the  income  of  the  estate  to  ihe  payment  of  1  he 
mortgages  thereon  contemplates  an  unlawful 
accumulation  under  the  New  York  statute. 
Hascall  v.  King,  162  N.  Y.  134,  76  Am.  St. 
Rep.  302. 

Spendthrift  Trusts. —  It  seems  that  the  Penn- 
sylvania statute  prohibiting  the  accumulation 
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an  adult  among  the  beneficiaries,  though  the  other  beneficiaries  are  minors.1 
When  Accumulation  Is  for  Exclusive  Benefit  of  Minor.  —  A  direction  to  accumulate 
is  for  the  exclusive  benefit  of  a  minor  only  when  the  accumulated  fund  is 
given  over  to  him  absolutely  at  the  termination  of  the  period  of  accumula- 
tion.2 Thus,  a  devise  of  land  to  an  infant  when  he  shall  become  of  age, 
with  remainder  over  if  he  should  die  under  age,  creates  a  vested  estate  in  the 
infant,  defeasible  by  condition  subsequent,  and  this  is  a  sufficient  title  to 
sustain  an  accumulation  during  the  minority  of  such  infant  as  being  for 
his  benefit;3  but  a  mere  contingent  limitation  of  the  estate  in  favor  of  the 
minor  on  his  coming  of  a^e  is  not  sufficient  to  sustain  a  trust  or  direction  for 
accumulation  during  his  minority.4 

d.  Period  of  Accumulation  —  (i)  Period  in  England.  —  The  Thellus- 
son  Act  forbids  accumulations  for  any  longer  term  than  the  life  or  lives  of 
the  settlor  or  settlors,  or  the  term  of  twenty-one  years  from  the  death  of  the 
settlor  or  testator,  or  during  the  minority  or  respective  minorities  of  any  per- 
son or  persons  who  shall  be  living  or  en  ventre  sa  mere  at  the  time  of  the 
death  of  the  settlor  or  testator,  or  duting  the  minority  or  respective  minori- 
ties only  of  any  person  or  persons  who,  under  the  uses  or  trusts  of  the  deed, 
will,  etc.,  directing  such  accumulations,  would  for  the  time  being,  if  of  full 
age,  be  entitled  to  the  income  so  directed  to  be  accumulated.5  The  pro- 
vision of  the  act  as  to  the  four  several  periods  beyond  which  accumulations 
of  income  are  prohibited  is  in  the  alternative,  and  therefore,  when  one  period 
has  been  applied  and  exhausted,  another  one  of  the  periods  cannot  be 
resorted  to  in  order  to  extend  the  time.6  The  first  period  of  accumulation 
allowed  by  the  act,  that  is,  the  life  of  the  settlor,  obviously  applies  only  to 
deeds  and  not  to  wills,  and  the  accumulation  in  such  case  cannot  be  extended 
beyond  the  life  of  the  settlor.7  The  second  of  the  several  periods,  that  is, 
twenty-one  years  from  the  death  of  the  settlor,  cannot  be  extended  by  fixing 
a  time  subsequent  to  the  settlor's  death  for  the  accumulation  to  begin.  The 
accumulation  must  terminate  at  the  expiration  of  twenty-one  years  from  the 
settlor's  death,  without  regard  to  the  time  of  its  commencement.8  The  third 
and  fourth  periods  differ  in  this,  that  in  the  case  of  the  third  period  the  person 
whose  minority  is  to  measure  the  time  of  accumulation  must  be  either  born 
or  en  ventre  sa  mere  at  the  time  of  the  testator's  death,  though  he  need  not 
have  any  interest  in  the  trust,  while  in  the  case  of  the  fourth  period  such 
person  need  not  be  born  or  en  ventre  sa  mere,  but  he  must  have  an  interest 
in  the  trust. 

(2)  Period  in  Scotland.  —  The  Thellusson  Act  by  its  terms  excluded 
heritable  property  in  Scotland,9  but  its  provisions  were  extended  thereto 

of  income  beyond  the  minority  of  the  person  the  accumulations  the  minor's  property,  n.i- 

entitled    applies    to   "  spendthrift    trusts."  nority  being  the  sole  obstacle  to  his  ptesent 

Eberly's  Appeal,  110  Pa.  St.  95.    And  see  the  enjoyment  of  them  ?    If  so,  it  follows  thai  he 

title  Spendthrift  and  Spendthrift  Trusts.  would  take  them  as  his  property  on  arming 

1.  Accumulations  for  Adults  and  Minors  To-  at  majority.  Stille's  Estate,  11  Phila.  (Pa.) 
gether  Held  Void. —  Kiipatrick  v.  Johnson,  15  32,  32  Leg.  Int.  (Pa.)  74. 

N.  Y.  326;  Pray  v.  Hegeman,  92  N.  Y.  508;  3.  Estate  Defeasible  by  Condition  Subsequent. 

Hawley  v.  James,  5  Paige  (N.  Y.)  318,  reversed  —  Manice  v.  Manice,  43  N.  Y.  303;  Wells  < . 

on  other  points  16  Wend.  (N.  Y.)  114;  Boynton  Wells,  88  N.  Y.  331;  Bushnell  v.  Carpenter. 

v.  Hoyl,  1  Den.  (N.  Y.)  53:  Matter  of  Rogers,  92  N.  Y.  273. 

22  N.  V.  App.  Div.  42S,  affirmed  161  N.  Y.  108.  4.  Contingent  Limitation  in  Favor  of  Minor.  — 

2.  Accumulations  Must  Be  Given  to  Minor  Abso-  Manice  ...  Manice.  43  N.  Y.  303. 

lutely  at  Majority.  —  Manice  v.  Manice,  43  N.  5.  Thellusson  Act.  39  &  40  Geo.  III.,  c 
Y.  303;  Pray  v.  Hegeman,  92  N.  Y.  519.    See  6.  Provision  as  to  Periods  Alternative.  —  Jag- 
also  Lang  v.  Ropke,  5  Sandf.  (N.  Y.)  363;  Vail  ger  v.  Jagger,  25  Ch.  D.  729;  Matter  of  Ross- 
v.  Vail  4  Paige  (N.  Y.)  331;  Gilman  v.  Healy,  lyn.  16  Sim.  391;  Wilson  v.  Wilson,  I  Sim.  N. 
1  Dem.  (N.  Y.)  404  S.  288. 

The  Test  for  ascertaining  if  accumulations  7.  Jagger  v.  Jagger,  25  Ch.  D.  729. 

are  lawful  is,  would  the  minor,  if  of  full  age  8.  Webb  v.  Webb,  2  Beav.  493;  Any. -Gen. 

during  the  time  the  accumulations  are  accru-  v.  Poulden,  3  Mare  555. 

ing,  be  entitled  to  them  ?    That  is  to  say,  are  9.  39  &  40  Geo.  III.,  c.  9S,  §  3. 
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by  a  later  statute. 1 

(3)  Period  in  Canada.  —  It  was  held  that  the  Thellusson  Act  did  not  apply 
to  the  province  of  Ontario,11  but  afterwards  it  was  declared  by  a  provincial 
statute  that  such  act  is  in  force  in  the  said  province.3 

(4)  Period  in  United  States  —  (a)  Minority  of  Beneficiaries.  —  The  statutes  in 
the  United  States  regulating  trusts  for  accumulation  generally  limit  the 
duration  thereof  to  the  minority  of  the  persons  for  whose  benefit  the 
accumulation  is  directed.4 

Minority  is  the  Measure  of  Time  prescribed  by  these  statutes  for  the  duration  of 
a  trust  to  accumulate  income.  They  do  not  permit  an  accumulation  for  the 
lifetime  of  any  person,  or  for  any  other  period  which  may,  by  any  possibility, 
exceed  the  minority  of  the  beneficiary.*  Whether  a  direction  to  accumulate 
is  wholly  void  in  such  a  case  or  whether  it  is  sustainable  for  such  part  of  the 
period  named  in  the  instrument  creating  the  trust,  will  be  considered  in 
another  place.6 

Commencement  of  Accumulation.  —  An  accumulation  need  not  commence  at  the 
time  of  the  creation  of  the  estate  out  of  which  the  income  is  to  arise,  but  it 
must  commence,  in  the  case  of  real  estate,  within  the  time  permitted  for  the 
vesting  of  future  estates,  and,  in  the  case  of  personalty,  within  the  time 
allowed  for  the  suspension  of  absolute  ownership.7  Within  this  rule  an 
accumulation  for  the  benefit  of  an  unborn  child. may  be  directed  to  commence 
after  his  birth,8  but  an  accumulation  for  an  unborn  child,  to  commence  be- 
fore his  birth,  is  not  permitted  under  any  circumstances.9 

Period  as  Affected  by  Number  of  Beneficiaries.  —  In  case  an  accumulation  of  income 
is  directed  for  the  benefit  of  several  persons,  no  reason  is  perceived  why, 
under  the  ordinary  phraseology  of  the  statutes,  the  accumulation  should  not 
continue  until  the  majority  of  the  youngest  of  the  beneficiaries,  and  it  has 
been  so  held.10  The  provision  of  the  New  York  statute  authorizing  trusts  to 
accumulate  for  the  benefit  of  minors  is  subordinate,  however,  to  the  pro- 
visions of  the  statute  that  the  absolute  power  of  alienation  shall  not  be  sus- 
pended longer  than  for  two  lives  in  being,  and  if  the  direction  for  accumula- 
tion violates  this  statute  it  is  illegal.  Thus,  if  a  will  directs  an  accumulation 
during  the  minority  of  more  than  two  children,  without  dividing  the  estate 
into  shares,  the  absolute  power  of  alienation  may  be  suspended  longer  than  for 
two  lives,  because  two  of  the  children  may  die  within  the  period  of  minority. 
But  this  difficulty  may  be  obviated  by  dividing  the  estate  into  shares  and  direct- 
ing the  accumulation  on  each  share  during  the  minority  of  the  beneficiary. 11 

1.  Thellusson  Act  Extended  to  Heritable  Prop-  being  for  a  longer  period  than  the  statute  per- 
erty  in  Scotland.  —  n  &  12  Vict.,  c.  36,  §41.  mits,  renders  ihe  provision  in  the  will  void. 

2.  Harrison  v.  Spencer,  15  Ont.  692.  McKee's  Appeal,  96  Pa.  St.  277. 

3.  Ontario  Statute  Declaring  Thellusson  Act  in  6.  See  infra,  this  subsection,  Effect  of  Ex- 
Force.  —  52  Vict.,  c.  10,    1.  ceeding  Statutory  Period. 

4.  Period  of  Accumulation  in  the  United  States  7.  Commencement  of  Accumulation.  —  Goldtree 
—  Minority  of  Beneficiaries.  —  Goldtree  v.  v.  Thompson,  79  Cal.  613;  Manice  v.  Manice, 
Thompson,  79  Cal.  613;  Toms  v.  Williams,  41  43  N.  Y.  303;  Purdy  v.  Hayt,  92  N.  Y.  457; 
Mich.  552;  Palms  v.  Palms,  68  Mich.  355;  Scott  v.  West,  63  Wis.  581.  See  also  the  s'at- 
Matter  of  Hayden,  77  Hun  (N.  Y.)  219;  Car-  utes  of  the  several  states  relating  to  this 
son's  Appeal,  99  Pa.  St.  325;  In  re  Edwards,  subject. 

190  Pa.  St.  177;  Lare's  Estate,  8  Pa.  Dist.  265;  8.  Accumulations  Commencing  After  Birth  of 

Scott  v.  West,  63  Wis.  529.    See  also  the  stat-  Beneficiary. —  See  the  cases  cited  in  the  next 

utes  of  ihe  several  states  regulating  trusts  for  preceding  note. 

accumulation.  9.  Accumulations  May  Not  Commence  Before 

5.  Minority  of  Beneficiary  the  Absolute  Measure  Birth  of  Beneficiary.  —  Kilpatrirk  v.  |ohnson,  15 
of  Time.  —  Hobson  v.  Hale,  95  N.  Y.  588;  Mc-  N.  Y.  322;  Haxtun  v.  Corse,  2  Ba'rb.  Ch.  (N. 
Grath  v.  Van  Stavoren,  8  Daly  (N.  Y.)  454;  In  Y.)  518. 

ie  Hoyt.  (Surrogate  Ct.)  11  N.  Y.  Supp.  901;  10.  Accumulation  until  Majority  of  Youngest  of 

Wells  v.  Wells  (N.  Y.  Super.  Ct.  Eq.  T.)  30  Several  Beneficiaries  Permitted.  —  Toms  v.  Wil- 

Abb.  N.  Cas.  (N.  Y.)  225;  Schwartz's  Appeal,  liams,  41  Mich.  552. 

1 19  Pa.  St.  337;  In  re  Edwards,  190  Pa.  St.  177;  11.  Accumulation  During  Minority  of  More  than 

VVahl's  Estate,  26  W.  N.  C.  (Pa.)  249.  Two  Beneficiaries  Not  Permitted  in  New  York.  — 

A  Possibility  of  the  period  of  accumulation  Jennings  v.  Jennings,  7  N.  Y.  547;  Crooke  v. 
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if  the  Beneficiary  Dies  During  Minority  the  accumulation  terminates  at  his  death.' 

(b)  Lifetime  of  Settlor.  —  The  Pennsylvania  statute  permits  accumulations 
during  the  lifetime  of  the  settlor  and  thereafter  during  the  minority  of  the 

beneficiary.2 

(c)  Term  of  Years.  —  The  Alabama  statute  provides  that  no  trust  of  estate 
for  the  purpose  of  accumulation  only  can  have  any  effect  or  force  for  a  longer 
term  than  ten  years,  unless  it  is  for  the  benefit  of  a  minor  in  being  at  the 
date  of  conveyance,  or,  if  by  will,  at  the  death  of  the  testator;  in  which  case 
the  trust  may  extend  to  the  termination  of  such  minority.3 

c  Effect  of  Exceeding  Statutory  Period  —  (i)  Rule  in  England  — 

(a)  Accumulations  Within  Common-law  Period.  — ■  If  the  direction  to  accumulate  is  for 
a  time  which  exceeds  the  period  prescribed  by  the  statute,  but  is  within  the 
period  allowed  at  common  law,  it  is  held  that  it  is  nevertheless  valid  for  the 
statutory  period,  and  is  ineffectual  only  so  far  as  it  exceeds  that  period.4 
But  in  this  respect  a  distinction  has  been  made  between  an  accumulation 
occasioned  by  a  direction  in  the  will  and  one  arising  by  simple  operation  of 
law,  and  it  is  held  that  the  statute  does  not  avoid,  for  the  excess  of  the 
statutory  period,  an  accumulation  arising  by  operation  of  law.5 

(b)  Accumulations  Beyond  Common-law  Period.  —  If  an  accumulation  is  directed  for 
a  period  greater  than  was  permitted  at  common  law,  the  direction  to  accumu- 
late is  not  sustainable  even  for  the  statutory  period,  but  is  void  in  toto  6 

(2)  Rule  in  United  Stales.  —  The  Pennsylvania  statute  governing  trusts 
for  accumulation  is  modeled  closely  after  the  English  statute,  and  has  been 
similarly  construed  in  regard  to  the  total  or  partial  invalidity  of  the  direction 
to  accumulate  where  the  statutory  period  is  exceeded;  that  is,  it  is  wholly 
void  if  the  common-law  period  is  exceeded,  but  otherwise  is  valid  for  the 
statutory  period,  and  is  void  only  for  the  excess  beyond  the  statutory  period.7 
In  New  York  and  generally  in  the  other  states  which  have  legislated  on  the 
subject,  it  is  expressly  provided  that  a  direction  to  accumulate  for  a  period 
longer  than  the  minority  of  the  person  intended  to  be  benefited  thereby  shall 
be  void  only  as  respects  the  time  beyond  such  minority.8  In  no  case,  how- 
ever, is  it  permissible  to  exceed  the  period  allowed  by  law  for  the  vesting  of 
a  future  interest.9 

4.  Disposition  of  Illegal  Accumulations  —  a.  Present  Vested  Interest. 

—  Where  a  direction  to  accumulate  income  is  void  either  in  whole  or  in  part, 
according  to  the  principles  that  have  already  been  stated,10  the  important 

Kin l>s  County,  97  N.  Y.  421;  Eells  v.  Lynch,  Stoughlon,  12  Sim.  304;  Spencer  n.  Spencer, 

8  Bosiv.  (N.  Y.)  465;  Simpson  v.  English,  1  38  N.  Y.  App.   Div.  403.    But   see  contra, 

Hun  (N.  Y.)  559.  Tench  v.  Cheese,  6  De  G.  M.  (i  G.  453;  Bective 

1.  Death  of  Beneficiary  During  Minority.  —  Bol-  v.  Hodgson,  10  H.  L.  Cas.  656.  See.  however 
ton  v.  Jacks,  6  Robi.  (N.  V.)  166.  the  comments  on  these  cases  in  Mathews  v. 

2.  Lifetime  of  Settlor.  —  Act  Pa.  April  18,  1S53,  Keble,  L.  R.  4  Eq.  472;  L.  R.  3  Ch.  691. 
Pub.  Laws  503;  Carson's  Appeal,  99  Pa.  St.  325.        6.  Accumulations  Beyond  Statutory  Period. — 

3.  Accumulation  for  Term  of  Years.  —  Code  Marshall  v.  Holloway,  2  Swanst.  432;  Browne 
Ala.,  §  I03t.  Compare  the  statutes  in  other  v.  Stoughlon,  14  Sim.  369;  Scarisbrick  v. 
jurisdictions.  Skelmersdale,  17  Sim.  187;  Pickford  v.  Brown, 

4.  Accumulation  within  Common-law  Period  but  2  Kay  &  J.  426,  2  Jur.  N.  S.  781;  Turvin  v. 
Exceeding  Statutory  Period.  —  Maihews  v.  Keble,  Newcome.  3  Kay  &  J.  16;  Southampion 
L.  R.  3  Ch.  691 ;  Marshall  v.  Holloway,  2  Swanst.  v.  Hertford,  2  Ves.  &  B.  54. 

432;  Griffiths  v.  Vere  9  Ves.  jr.  127;  Longdon  7.  Pennsylvania  Statute.  —  Act  April  18,  1S53, 

v.  Simson,  12  Ves.  Jr.  295;  Haley  v.  Bannister,  P.  L.  503;  McKee's  Appeal,  96  Pa.  St.  277. 

4  Madd.  275,  Evans  v.  Hellier,  5  CI.  &  F.  114;  8.  New  York  Statute.  —  1  Rev.  Stat.  N.  Y.,  p. 

Elbornc  v.  Goode,   14  Sim.  165;  Morgan  v.  774,^4. 

Morgan,  4  De  G.  &  Sm.  164;  Tench  v.  Cheese,  Michigan  Statute.  —  Wilson  v.  Odell,  58  Mich. 

6  De  G.  M.  &  G.  453;  Re  Errington,  76  L.  T.  533     Compare  the  statutes  in  other  jurisdic- 

N.  S.  616.                             •  lions. 

5.  Accumulations  Arising  by  Operation  of  Law.  9.  Trusts   for   Accumulation    Beyond  Periol 

—  Maihews  v.  Keble,  L.  R.  4  Eq.  467,  affirmed  Allowed  for  Vesting  of  Future  Estate  Held  Void. 

L.  R.  3  Ch.  691;  Griffiths  *.  Vere,  9  Ves.  Jr.  —  Hillyard      Miller,  10  Pa.  St.  326. 

127;  Elborne  v.  Goodc,  14  Sim.  165;  Bridg-  10.  See  supra,  this  section.  Doctrine  at  <'. 

north  v.    Collins,    15    Sim.    538;    Lombe    v.  in 011  Law;  Statutory  Refutations.  . 
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question  arises  what  person  is  entitled  to  the  fund,  that  is,  whether  it  is 
disposed  of  by  the  will  or  other  instrument  which  directs  the  accumulation. 
If  a  present  vested  interest  in  either  the  principal  or  the  accumulations  is 
given  to  the  person  to  whom  the  accumulated  income  is  to  be  paid,  then  the 
beneficiary  may,  apart  from  any  statute  on  the  subject,  stop  the  accumu- 
lation at  any  time,  the  direction  therefor  being  an  illegal  restraint  on  the 
alienation.1  The  same  result  follows  under  the  statutes,  which  declare  that 
any  direction  to  accumulate,  except  as  provided  therein,  is  void,  and  that  the 
liberated  income  shall  go  to  "  such  person  or  persons  as  would  have  been 
entitled  thereto  if  .such  accumulation  had  not  been  directed."  * 

Construction  in  Favor  of  Vested  Interests.  —  The  tendency  of  the  courts  is  to  Con- 
strue limitations  as  vested,3  and  therefore  the  direction  to  accumulate  will 
operate  as  a  condition  precedent  to  the  gift  of  the  accumulations  only  when 
language  employed  plainly  requires  such  construction.4  But  if  the  accumu- 
lation for  a  time  exceeding  the  legal  limits  is  made  a  condition  precedent,  the: 
■provision  as  to  the  accumulation  is  void,  because  the  court  cannot  substitute 
A  shorter  time  or  an  earlier  event  for  the  vesting  of  the  gift  than  that  fixed 
by  the  testator  or  the  settlor.5 

When  interest  Is  Vested.  —  The  determination  of  the  question  whether  interest 
is  vested  or  contingent  depends  on  the  intention  of  the  testator,  and  the 
interpretation  of  the  language  employed  in  the  will.0 

Charities.  —  An  unconditional  gift  to  a  charity  is  not  affected  by  a  direction 
for  accumulation  which  is  too  remote.  The  income  becomes  immediately 
distributable  in  charity.7 

b.  Future  Contingent  Interest  —  (i)  Real  Estate. — Where  a  will 
directs  an  accumulation  of  the  income  of  real  estate,  but  creates  no  present 
vested  interest,  and  the  direction  to  accumulate  is  either  wholly  or  partially 
void,8  then  the  income  is,  to  that  extent,  undisposed  of  and  passes,  unless 
the  statute  provides  otherwise,  to  the  testator's  heir,  if  there  is  no  residuary 

1.  Present  Vested  Interest  —  Illegal  Restraint  187;  Turvin  v.  Newcome,  3  Kay  &  J.  £6; 
on  Alienation.  —  Tregonwell  v.  Sydenham,  3      Stniih  v.  Cuninghame,  13  L.  R.  Ir.  480. 

Dow.  194;  Saunders  v.  Vautier,  4  Beav.  115,  6.  Vested  or  Contingent  Interest  a  Question  of 

Cr.  &  Ph.  240;  Phipps  v.  Kelynge,  2  Ves.  &  Construction.  —  Hooson  v.  Hale,  95  N.  Y.  612; 

B.  57,  note;  Wharton  v.  Masterman,  (1895)  A.  Rhodes's  Estate,   147  Pa.  St.  227;  Mellon's 

C.  196;  Gosling  v.  Gosling,  5  Jur.  N.  S.  910,  Estate,  16  Phila.  (Pa.)  323,  41  Leg.  Int. 
Johns.  Ch.  (Eng.)  265.    See  also  Otis  v.  Coffin,  (Pa.)  54. 

7  Gray  (Mass.)  511.    And  see  generally  the  For  a  Full  Discussion  as  10  when  a  contingent 

title  Restraints  on  Alienation.  interest  is  given  see  the  title  Remainders, 

2.  Accumulations  Released  by  Statute  Go  to  Reversions,  and  Executory  Interests. 
Donee  of  Vested  Interest.  —  Chamberlayne  v.  t.  Charities. —  Martin  v.  Maugham,  14  Sim. 
Brockett,  L.  R.  8  Ch.  206;  Martin  v.  Maugham,  230;  Duggan  v.  Siocum,  83  Fed.  Rep.  244,  Q2 
14  Sim.  230;  In  re  Clulow,  1  Johns.  &  H.  639;  Fed.  Rep.  806;  Ingraham  v.  Ingraham,  169 
Combe  v.  Hughes,  11  Jur.  N.  S.  194;  Handley  111.  432;  Odell  v.  Odell,  10  Allen  (Mass.)  r; 
v.  Palmer,  103  Fed.  Rep.  39,  43  C.  C.  A.  100;  Philadelphia  v.  Girard,  45  Pa.  St.  9,  84  Am. 
Philadelphia  v.  Girard,  45  Pa.  St.  g,  84  Am.  Dec.  470;  Curran  v.  Philadelphia  Trust  Co., 
Dec.  470;  Washington's  Estate,  75  Pa.  St.  102;  15  Phila.  (Pa.)  84,  39  Leg.  Int.  (Pa.)  158;  Har- 
Carson's  Appeal,  99  Pa.  St.  325;  Stille's  Ap-  bin  v.  Masterman,  L.  R.  12  Eq.  559;  Biddle's 
peal,  4  W.N.  C.  (Pa  )  42;  Wahl's  Estate,  26  Appeal,  12  W.  N.  C.  (Pa.)  231,  reversing  sub  nom. 
W.  N.  C.  (Pa.)  249;  Potter's  Estate,  13  Phila.  Derbyshire's  Estate,  11  W.  N.  C.  (Pa.)  22.  And 
(Pa.)  293,  36  Leg.  Int.  (Pa.)  460;  Curran  v.  see  the  title  Charities  and  Trusts  for  Char- 
Philadelphia  Trust  Co.,  15  Phila.  (Pa.)  84,  39  itable  Uses,  vol.  5,  p.  893. 

Leg.  Int.  (Pa.)  158.  Accumulations  for  Charity  to  Be  Subsequently 

3.  See  the  title  Remainders,  Reversions,  Established.  —  In  Dundee  v.  Morris,  3  Macq. 
and  Executory  Interests.  H.  L.  134,  disapproving  Ewen  v.  Bannerman, 

4.  Accumulation  as  Condition  Precedent  to  Gift  2  Dow.  &  CI.  74.  the  validity  of  provisions  for 
of  Fund. — ■  Oddie  v.  Brown,  4  De  G.  &  J.  179,  accumulation  before  the  charity  was  estab- 
reversing  4  Jur.  N.  S.  605,  28  L.  J.  Ch.  592.  lished  was  considered  favorably  to  such  pro- 

5.  Southampton  v.  Hertford,  2  Ves.  &  B.  54;  visions. 

Marshall  v.  Holloway,  2  Swanst.  432;  Vawdry  8.  A  Direction   to  Accumulate  Is  Totally  or 

v.  Geddes,  1  Russ.  &  M.  203;  Curtis  v.  Lukin,  Partially  Voir1  accordingly  as  it  exceeds  the 

5  Beav.  147;  Boughton  v.  James,  1  Coll.  Ch.  common-law    period,  or,   being  within  that 

Cas,  45,  sub  nom .  Boughton  v.  Boughton,  1  H,  L.  period,  yet  exceeds  the  period  allowed  by  stat- 

Cas.  406    Scarisbrick  v.  Skelmersdale,  17  Sim.  ute.    See  supra,  this  section,  Doctrine  at  Com- 

735  Volume  XXII. 


Trusts  for  Accumulation. 


PERPETUITIES,  ETC. 


Gift  of  Principal. 


devise.1  If,  on  the  other  hand,  there  is  a  residuary  devise,  the  accumulation 
will  pass  to  the  residuary  devisee,2  unless  the  will  is  governed  by  the  common- 
law  rule  as  to  void  devises,  in  which  case  the  heir  becomes  entitled.3 

Devolution  Governed  by  Statute.  —  The  New  York  statute  provides  that  when  the 
rents  and  profits  of  real  estate  are  undisposed  of  in  consequence  of  a  valid 
limitation  of  an  expectant  estate,  and  no  valid  direction  for  their  accumu- 
lation is  given,  such  rents  and  profits  shall  belong  to  the  person  entitled  to 
the  next  eventual  estate.4 

(2)  Personal  Property.  —  The  general  principles  applicable  to  the  dispo- 
sition of  void  accumulations  of  personalty  when  there  is  no  present  vested 
interest  given  are  the  same  as  in  the  case  of  accumulations  of  the  income  of 
real  estate.  That  is,  the  gift  of  the  accumulations  fails  and  the  accumulations 
pass,  unless  otherwise  directed  by  the  statute,  to  the  next  of  kin  as  intestate 
personalty,  if  there  is  no  residuary  bequest ; 5  but  if  there  is  a  residuary 
bequest,  the  accumulations  pass  to  the  residuary  legatee,6  unless  the  direction 
to  accumulate  relates  to  the  residue,  in  which  event  the  accumulations  pass 
under  the  intestate  laws.7 

Devolution  Governed  by  statute.  —  By  statute  in  New  York,  when  the  income  of 
personal  property  is  undisposed  of  in  consequence  of  a  valid  limitation  of  a 
future  or  contingent  interest  in  the  principal,  and  there  is  no  valid  direction 
for  accumulation,  such  income  passes  to  the  owner  of  the  next  eventual  estate 
in  the  principal.8 

5.  Gift  of  Principal  as  Affected  by  Discretion  to  Accumulate.  —  A  present 
vested  gift  of  principal  is  not  affected  by  an  illegal  direction  to  accumulate 
the  income,  but  the  donee  of  the  principal  takes  the  income  as  it  accrues.* 

7.  Accumulations  Directed  by  Residuary  Clause. 

—  Burt  v.  Sturt,  10  Hate  415;  Mathews  v. 
Keble,  L.  R.  4  Eq.  467;  M'Donald  *.  Bryce,  2 
Keen  276;  Simmons  v.  Pitt,  L.  R.  8  Ch.  97S, 
29  L.  J.  N.  S.  320,  28  L.  T.  N.  S.  327;  Matter 
of  Sergeant,  n  Phila.  (Pa.)  8,  32  Leg.  Int. 
(Pa.)  29. 

8.  Devolution  of  Income  of  Personalty  in  New 
York.  —  The  rule  staled  in  the  text  results 
from  the  provision  of  1  Rev.  Stat.  N.Y.,  p.  773, 
§  2,  that  in  ail  respects  other  than  time  limita- 
tions future  or  contingent  interests  in  personal 
property  shall  be  subject  to  the  rules  pre- 
scribed in  relation  to  future  estates  in  lands. 
This  provision  is  held  to  make  applicable  to 
accumulations  of  the  income  of  personalty,  the 
statute  (1  Rev.  Stat.  N.  Y.,  p.  726,  £  40)  which 
gives  the  rents  and  profits  of  realty  to  the 
"  person  presumptively  entitled  to  the  next 
eventual  estate."  Kilpatrick  v.  Johnson,  15 
N.  Y.  322;  Oilman  v.  Reddington,  24  N.  Y.  19; 
Schettler  v.  Smith,  41  N.  Y.  328;  Manice  v. 
Manice.  43  N.  Y.  303;  Cook  v.  Lowry,  95  N. 
Y.  103.  29  Hun  (N.  Y.)  20;  Haxtun  v.  Corse,  2 
Barb.  Ch.  (N.  Y.)  518:  Robison  v.  Robison,  5 
Lans.  (N.  Y.)  165. 

It  was  held  in  two  cases  that  accumulations 
of  the  income  of  personal  property  under  a 
void  direction  to  accumulate  did  not  pass  undei 
the  New  York  statute,  to  the  person  presump- 
tively entitled  to  the  next  eventual  estate  in 
the  principal  as  in  the  case  of  realty.  Hull  v. 
Hull,  24  N.  Y.  647;  Vail  v.  Vail,  4  Paige  (N. 
Y.)3I7- 

The  authority  of  these  cases,  however,  has 
been  denied,  and  they  are  in  effect  overruled 
by  the  later  decisions  cited  supra,  this  note. 
See  Cook  v.  Lowry,  95  N.  Y.  109. 

9.  Absolute  Gift  of  Principal  Not  Affected  by 
Void  Direction    to    Accumulate.  —  Franklin's 


mon  Law;  Statutory  Regulations  —  Effect  of  Ex- 
ceeding Statutory  Period. 

1.  Right  of  Heir  to  Accumulations.  —  Griffiths 
v.  Vere,  g  Ves.  Jr.  127;  M'Donald  v.  Bryce,  2 
Keen  270;  Elborne  v.  Goode,  14  Sim.  165; 
Mathews  v.  Keble,  L.  R.  4  Eq.  467,  L.  R.  3 
Ch.  691;  Talbot  v.  Jevers,  L.  R.  20  Eq.  255; 
Weatherail  v.  Thornburgh,  8  Ch.  D.  261. 

2.  Right  of  Residuary  Devisee.  —  Nettleton  v. 
Stephenson,  3  De  G.  &  Sm.  366;  Green 
v.  Gascoyne,  4  De  G.  J.  &  S.  565;  Edwards  v. 
Tuck,  3  De  G.  M.  &  G.  40;  Wildes  v.  Davies, 

1  Smale  &  G.  475;  Sewell  v.  Denny,  10  Beav. 
315;  Halford  v.  Stains,  16  Sim.  488;  Eyre  v. 
Marsden  2  Keen  564;  Smith  v.  Lomas,  33  L. 
J.  Ch.  578;  Mitcheson's  Estate,  15  Phila.  (Pa.) 
523,  39  Leg.  Int.  (Pa.)  91. 

3.  Residuary  Devisee  Not  Entitled  at  Common 
Law.  —  Burt  v.  Sturt.  10  Hare  415;  Maihews 
v.  Keble,  L.  R.  4  Eq.  467;  M'Donald  v.  Bryce, 

2  Keen  276. 
For  a  Full  Discussion  of  the  common-law  rule 

as  to  the  devolution  of  void  devises,  and  the 
statutory  modification  thereof,  see  the  title 
Legacies  and  Devises,  vol.  18.  p.  763  (•/  seq. 

4.  Devolution  Governed  by  Statute  in  New  York. 
—  1  Rev.  Stat.  N.  Y.,  p.  726,  §  40;  McGrath  v. 
Van  Stavoren,  8  Daly  (N.  Y.)  454 

5.  Void  Accumulations  of  Personalty  —  Devolu- 
tion on  Next  of  Kin.  —  Talbot  v.  Jevers,  L.  R. 
20  Eq  255;  Weatrerall  v.  Thornburgh,  8  Ch. 
D.  261;  Cambridge  v.  Rous,  8  Ves.  Jr.  25; 
Grim's  Appeal,  109  Pa.  St.  391;  Schwartz's 
Appeal,  119  Pa.  St.  342;  Martin's  Estate,  185 
Pa,  St.  51;  Edward's  Estate,  190  Pa.  St.  177. 

6.  Residuary  Legatee.  —  Crawley  v.  Crawley, 
7  Sim.  427;  O'Neill  -v.  Lucas,  2  Keen  313; 
Matter  of  Sergeant  11  Phila.  (Pa.)  8,  32  Leg 
Int.  (Pa.)  29;  Mitcheson's  Estate,  15  Phila. 
(Pa.)  523,  39  Leg.  Int.  (Pa.)  91. 
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On  the  other  hand,  when  a  contingent  gift  of  principal  is  coupled  with  an 
illegal  direction  for  accumulation,  it  is  obvious  that  if  the  accumulation  is  a 
condition  precedent  to  the  vesting  of  the  gift,  it  must  fall  with  the  accumu- 
lation ;  but  if  the  limitation  of  the  expectant  estate  in  the  principal  is  not 
involved  by  the  direction  as  to  the  income,  the  void  disposition  of  the  income- 
may  be  rejected  without  disturbing  the  disposition  made  of  the  principal.1 
And  so,  too,  when  a  trust  is  created  primarily  for  a  valid  purpose  and 
secondarily  for  the  purpose  of  an  illegal  accumulation,  if  the  two  purposes 
are  separable  the  trust  will  be  sustained  as  to  the  primary  purpose,  though 
it  is  void  as  to  the  other. * 


PERQUISITE.  —  See  note  3. 
PERSISTENT.  —  See  note  4. 

Estate,  9  Pa.  Co.  Ct.  484.  See  also  supra,  this 
section,  Disposition  of  Illegal  Accumulations  — 
Present  Vested  Interest. 

L  Contingent  Gift  of  Principal  Not  Affected  by 
Void  Direction  to  Accumulate  Income.  —  In  re 
Hoyt,  (Surrogate  Ct.)  II  N.  Y.  Supp.  901,  71 
Hun  (N.  Y.)  13.  See  also  Kilpatrick  v.  John- 
son, 15  N.  Y.  322;  Barbour  v.  DeForest,  95 
N.  Y.  13. 

2.  Trust  Created  for  Two  Purposes. —  Hascall 
v.  King,  162  N.  Y.  134,  76  Am.  St.  Rep.  302. 

3.  For  perquisite  in  the  sense  of  fee  or 
allowance  for  services,  see  Delaplane  v.  Cren- 
shaw, 15  Gratt.  (Va.)  468. 

22  C.  of  L. — 47  ; 


4.  Persistent  Policy  Holder.  —  In  Fry  v.  Provi- 
dent S.iv.  L.  Assur.  Soc.  (Tenn.  Ch.  1896)  38 
S.  W.  Rep.  128,.  it  was  said:  "  Question  55  of 
complainant's  deposition  reads:  'As  an  ex- 
pert, explain  what  is  meant  by  "  persistent 
policy  holder  "  in  insurance  parlance.'  This 
was  ruled  out  by  the  chancellor,  and  correctly. 
It  is  not  a  matter  for  expert  testimony.  The 
ordinary  meaning  of  the  word  in  the  connec- 
tion in  which  it  occurs  is  the  true  one,  and  is 
sufficiently  obvious,  as  one  who  has  not  de- 
faulted in  the  payment  of  his  premiums,  or, 
in  other  words,  has  continued  to  perform  the 
duties  imposed  upon  him  by  the  policy." 

Volume  XXII. 


PERSON. 


I.  Construction  in  General,  738. 

II.  United  States,  States,  Foreign  Governments,  Municipal  Corporations, 

Quasi-public  Corporations,  etc.,  740. 
III.  Private  Corporations,  741. 

CROSS-REFERENCES. 

See  the  title  CITIZENSHIP,  vol.  6,  p.  14,  and  see  INHABIT  —  INHABI- 
TANT, vol.  16,  p.  328. 

I.  Construction  in  General.  —  A  person  is  defined  to  be  an  individual  of 
the  human  race.1  The  word  is  broad  enough  to  include  all  human  beings,  of 
whatever  denomination,  sex,  race,  or  color.2 


1.  Person.  —  In  re  Ah  Quan,  21  Fed.  Rep. 
186;  U.  S.  v.  Miller,  105  Fed.  Rep.  944. 

2.  Aliens.  —  In  Wong  Wing  v.  U.  S.,  163  U.  S. 
242,  it  was  said  by  Mr.  Justice  Field,  concur- 
ring in  part  and  dissenting  in  part:  "  The  pro- 
visions of  the  Fifth,  Sixth,  and  Thineenih 
Amendments  of  the  Constitution  apply  as  well 
to  Chinese  persons  who  are  aliens  as  to  Ameri- 
can citizens.  The  term  '  person,'  used  in  the 
Fifth  Amendment,  is  broad  enough  to  include 
any  and  every  human  being  within  the  juris- 
diction of  the  republic.  A  resident,  alien  born, 
is  entitled  to  the  same  protection  under  the 
laws  that  a  citizen  is  entitled  to."  See  also 
Barker  v.  Edger,  (189S)  A.  C.  750. 

Dog.  —  A  statute  authorized  "  any  person  " 
to  kill  a  dog  going  at  large  and  not  licensed 
and  collared.  In  an  action  to  recover  for  the 
killing  of  the  plaintiff's  dog  by  the  defendant's 
dog,  it  was  held  to  be  no  defenss  that  the  plain- 
tiff's dog  was  not  licensed  and  collared,  as  the 
defendant's  dog  was  not  a  person.  Heisrodt 
v.  Hackett,  34  Mich.  283,  22  Am.  Rep.  529. 

Property.  —  A  statute  declaring  the  owner  of 
a  dog  liable  for  the  damage  to  any  person  in- 
jured by  it  includes  injuries  to  property. 
"  Person  "  should  be  understood  as  here  used 
in  its  broad  sense  of  "  anybody,"  and  not  in 
distinction  from  property.  Brewer  v.  Crosby, 
11  Gray  (Mass  )  29. 

Estate  of  Deceased  Person.  —  In  Billings  v. 
State,  107  Ind.  54,  it  was  held  that  the  estate 
of  a  decedent  was  a  person  within  the  mean- 
ing of  a  statute  which  forbade  the  forging  of 
another's  name  with  intent  to  defraud  any 
"  person."  See  also  Ginn  v.  Collins,  43  Ind. 
271. 

Deceased  Person. —  But  in  Morrill  v.  Lovett, 
95  Me.  165,  in  holding  that  a  lax  should  not  be 
assessed  to  a  person  after  her  decease,  the 
court  said:  "  The  natural  and  obvious  signifi- 
cation of  the  word  '  person  '  in  a  statute  is  a 
living  being.  When  the  statutes  speak  of  one 
who  is  dead,  they  speak  of  him  as  a  '  deceased 
person  '  or  a  '  person  deceased.'  Such  is  the 
appropriate  definition  of  the  word  '  person  '  in 
Sawyer  v.  Mackie,  149  Mass.  269,  a  case  in- 
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volving  the  same  question  which  we  are  now 
considering." 
Person  Held  Not  to  Include  Fellow-servant.  — 

Matz  v.  Chicago,  etc.,  R.  Co.,  85  Fed.  Rep. 
184;  Proctor  v.  Hannibal,  etc..  R.  Co.,  64  Mo. 
112;  Connor  z/.  Chicago,  etc.,  R.  Co.,  59  Mo. 
292;  Rohback  v.  Pacific  R.  Co.,  43  Mo.  187. 
Compare  Schultz  v.  Pacific  R.  Co.,  36  Mo.  18. 

Fund  in  Trust.  —  A  statute  imposed  a  tax 
upon  personal  property  of  enumerated  classes 
held  by  any  one  as  trustee  for  the  use,  benefit, 
or  advantage  of  any  other  person.  It  was  held 
that  by  "  person  "  was  meant  a  particular  in- 
dividual  having  a  beneficial  ownership  in  the 
property,  who  could  claim  its  use,  benefit,  or 
advantage  and  enforce  the  trust  in  his  favor; 
and  therefore  that  a  fund  held  in  trust,  not  for 
a  particular  person,  but  for  charitable  and  re- 
ligious objects,  was  not  taxable  under  the  act. 
General  Assembly  v.  Gratz,  139  Pa.  St.  504. 

Infants. —  In  Madden  z.  Springfield,  131  Mass. 
441,  it  was  held  that  in  a  provision  that  any 
person  injured  by  a  defect  in  the  highway 
should  within  thirty  days  thereafter  give  to 
the  town,  city,  place,  or  person  obliged  by  law 
to  repair  the  highway  notice  of  the  time,  place, 
and  cause  of  injury,  the  term  "  person  "  in- 
cluded infants. 

In  /;/  re  Laxon,  (1892)  3  Ch.  555,  it  was  held 
that  the  signature  of  an  infant  to  the  memo- 
randum of  association  of  a  company  was  the 
signature  of  a  person,  within  the  meaning  of 
the  English  Companies  Act  of  1862. 

And  that  an  infant  is  a  person,  see  further  In 
re  Duguid,  100  Fed.  Rep.  274;  In  re  Ah  Quan, 
21  Fed.  Rep.  1S6. 

Unborn  Child.  —  Where  a  woman,  four  or  five 
months  pregnant,  fell  on  a  defective  highway, 
and  was  delivered  of  the  child,  which  survived 
but  a  few  minutes,  it  was  held  that  the  child 
was  not  a  "  person  within  a  statute  giving 
to  the  administrator  a  cause  of  action  for  neg- 
ligent death.  Dietrich  v.  Northampton,  138 
Mass.  14. 

Judge  or  Court.  —  A  statute  provided  a  certain 
form  of  an  indictment  for  perjury  committed 
before  a  person  or  persons,  or  before  a  board 
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Indians  Held  to  Be  Persons. — Thus  the  term  "person"  has  been  held  in  a 
number  of  cases  to  include  an  Indian.1 

Women.  —  So  the  word  in  its  natural  and  usual  signification  includes  women 
as  well  as  men,2  and  married  women  as  well  as  single  women.3 

Broad  Meaning  of  Word.  —  "  Person  "  is  a  broad  term,  and  legally  includes  not 
only  the  physical  body  and  members,  but  also  every  bodily  sense  and  personal 
attribute.4 


consisting  of  more  than  one  person.  It  was 
held  that  Ihe  phrase  "person  or  persons" 
properly  included  a  judge  or  court.  State  v. 
Baker,  64  Vt.  355. 

"  Person"  as  used  in  the  Georgia  staiute 
(no.v  3  Code  Ga.  1895,  §  422)  making  it  an 
offense  for  any  person  to  pursue  his  ordinary 
calling  on  the  Lord's  day,  applies  to  a  judge 
holding  court.    Bass  v.  Irvin  49  Ga.  436. 

Owner.  —  The.  term  "  any  person  "  in  a  stat- 
ute prohibiting  removal  of  soil  will  include  (he 
owners  of  the  soil  if  such  construction  appears 
consonant  with  the  purpose  eniertained  by  the 
legislature  in  passing  the  act.  Com.  v.  Te  wks- 
bury,  11  Met.  (Mass.)  55. 

Limited  Company.  —  In  In  re  Jeffcock,  51  L.  J. 
Ch.  507,  it  was  held  that  a  power  given  to 
trustees  to  grant  leases  to  any  person  or  per- 
sons authorized  them  to  grant  a  lease  to  a 
limited  company. 

That  a  Partnership  Association,  Limited,  organ- 
iz;d  under  the  Pennsylvania  Act  of  June  2, 
1874,  is  included  in  the  term  "  any  person  or 
corporation  "  as  used  in  the  Act  of  May  8, 
1876.  see  Oak  Ridge  Coal  Co.  v.  Rogers,  108 
Pa  St.  147. 

Partnership  Held  to  Be  Person  —  Bankruptcy. 

—  See  Chemical  Nat.  Bank  v.  Meyer,  92  Fed. 
Rep.  897. 

Unincorporated   Societies.  —  See  Reformed 
Church  v.  Schoolcraft,  65  N.  Y.  156. 
Person  Synonymous  with  "  Party  to  the  Action." 

(See  also  Party,  ante,  p.  233.) — Western  Dist. 
Warehouse  Co.  v.  Hayes,  97  Ky.  18.  See 
also  Culpeper  County  v.  Garrell,  20  Gratt, 
(Va.)  519- 

Person  Held  to  Include  Railway  Commissioner. 

—  Any. -Gen.  v.  Ryan,  5  Manitoba  81;  Cana- 
dian Piic.  R.  Co.  v.  Northern  Pac,  etc.,  R. 
Co.,  5  Manitoba  301.  These  cases  were  upon 
a  statute  allowing  an  injunction  against  per- 
sons consl  ructing  railroads  under  certain  cir- 
cumstances. 

Other  Persons  —  Ejusdem  Generis  Construction. 

—  See  Other,  vol.  21,  p.  1011. 

Person  by  Whose  Order  Such  Weight  or  Traffic 
Has  Been  Conducted.  —  Kent  County  Council  v. 
Gerard,  (1897)  A.  C.  633. 

Person  and  Passenger  Used  Indiscriminately.  — 
See  Connar  v.  Chicago,  etc.,  R.  Co..  59  Mo. 
292. 

Slave  Held  to  Be  Person.  —  See  Hudson  v. 
State,  34  Ala.  253. 

In  Withers  v.  Coyles,  36  Ala.  325,  it  was  held 
thai  the  question  was  one  of  intenlion. 

Third  Persons.  —  See  Third  Persons. 

Plural.  —  The  word  "  person  "  nas  been  held 
to  mean  "  persons  "  in  several  cases.  Mc- 
Ghee  v.  State,  105  Iowa  9;  People  v.  Croion 
Aqueduct  Board.  (Supm.  Ct.  Spec.  T.)  5  Abb. 
Pr.  (N.  Y.)  316;  Slewert  v.  Brown,  37  N  Y. 
350;  Chaput  v.  Robert,  14  Ont.  App.  361.  See 
also  Jordan  v.  Thornton,  7  Ga.  522  ("  any  per- 


son or  persons  ").  Compare  In  re  Spitz.  8  N. 
Mex.  622. 

Same  —  Joint  Debtors  -  Absence  from  State.  — 

"  Person  "  held  not  equivalent  to  "  person  or 
persons."  Denny  v.  Smith,  )8  N.  Y.  568, 
overruling  Brown  Delafield,  1  Den  (N.  Y.) 
445.  And  see  the  title  Limitation  of  Ac  tions, 
vol.  19.  p.  232. 

1.  Indians.  —  U.  S.  v.  Crook,  5  Dill.  (U.  S.) 
459.  25  Fed.  Cas.  No.  14,891;  U.  S.  v.  Shaw- 
mux,  2  Sawy.  (U.  S.)  364;  U.  S  v.  Miller,  105 
Fed.  Rep.  944;  State  v.  McKenney,  18  Nev. 
189.  And  see  generally  the  title  Indians,  vol. 
16,  p.  212. 

2.  Women.  —  Reg.  v,  Crosthwaile,  17  Ir.  C. 
L.  157;  In  re  Ah  Quan,  21  Fed  Rep.  186; 
Brown  v.  Hemphill,  74  Ga.  795;  Opinion  of 
Justices,  136  Mass.  580;  Binney  v.  Globe  Nat. 
Bank,  150  Mass.  581;  Belles  v.  Burr,  7G  Mich. 
1;  Reisse  v.  Clatenback.  61  Mo.  313 

In  Glidden  v.  Philbrick,  56  Me.  222,  it  was 
held,  where  an  officer's  return  called  the  ap- 
praisers "  persons  "  instead  of  "  men,"  the 
statutory  word,  and  specifically  mentioned 
them  by  names  given  to  males  alone,  that  the 
court  would  construe  the  word  "  persons  "  to 
mean  men,  and  not  women. 

Admission  to  Bar. —  See  the  title  Attorney 
and  Client,  vol.  3,  pp.  286,  287. 

Widow  —  Civil  Damage  Law.  —  A  statute  gave 
a  right  of  action  to  the  wife  or  other  person 
injured  in  person  or  properly  or  means  of  sup- 
port by  any  intoxicated  person,  or  by  reason 
of  the  intoxication  of  any  person.  It  was  held 
that  this  was  broad  enough  to  include  the 
widow  of  such  intoxicated  person,  who  m ust  be 
considered  a  person.  Brockvvay  v.  Paiterson, 
72  Mich.  126.  And  see  generally  the  title  Civil 
Damage  Acts,  vol.  6,  p.  56  et  sea. 

Unmarried  Person  —  Seduction.  —  In  Stale  v. 
Olson,  108  Iona  668,  il  was  held  that  an  indict- 
ment charging  the  seduction  of  h  certain  un- 
married person  of  previously  chaste  character 
sufficiently  averred  that  the  prosecutrix  was  an 
unmarried  woman. 

3.  Married  Women.  —  Matter  of  Hall,  50 
Conn.  131:  Binney  v.  Globe  Nat.  Bank,  150 
Mass  580;  Cooper  v.  Bank  of  Indian  Ter.,  4 
Okla.  632;  Miller  v.  Peck,  18  W.  Va.  101. 

4.  Injury  to  Person —  Reputation. —  In  John- 
son v.  Bradstreet  Co.,  87  Ga.  81,  it  was  held 
that  an  injury  to  reputation  was  an  injury  to 
the  person. 

Same  —  Malicious  Prosecution.  —  In  Bryant  v. 
American  Surety  Co.,  6g  Minn.  31,  it  was  held 
that  a  statute  providing  that  actions  for  "  libel, 
slander,  assault,  battery,  false  imprisonment, 
or  other  tort  resulting  in  personal  injury," 
mu?i  be  brought  within  two  years,  included  an 
action  for  malicious  prosecution. 

Same  —  Husband  and  Wife. —  In  Maxson  v. 
Delaware,  etc.,  R.  Co.,  112  N.  Y.  559,  it  was 
held  that  a  statutory  provision  prescribing  a 
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II.  United  States,  States,  Foreign  Governments,  Municipal  Corpora- 
tions, Quasi-public  Corporations,  etc.  —  The  decisions  upon  the  question 

whether  a  state  or  nation  is  a  person  are  somewhat  conflicting.  It  would  seem 
that  in  its  ordinary  and  legal  definition  the  term  does  not  include  a  state  1  or 
nation.2  But  in  a  number  of  cases  the  term  "  person  "  has  been  held  to 
include  a  state  where  this  appeared  to  have  been  the  legislative  intent,  or 
where  by  statute  the  term  was  to  be  construed  to  include  bodies  politic.3 

Municipal  Corporation.  —  Generally,  where  a  statute  deals  primarily  with  mat- 
ters foreign  to  the  ordinary  functions  of  public  corporations,  and  imposes 
burdens  or  liabilities  oh  persons  without  any  corresponding  benefits,  the  word 
"  person  "  will  not  be  held  to  embrace  municipal  corporations  exercising  a 
part  of  the  state's  sovereignty.4    But  in  a  number  of  cases  where  the  intent 


limitation  of  three  years  for  the  institution  of 
an  action  for  a  personal  injury  resulting  from 
negligence  applied  to  a  cause  of  action  by  a 
husband  for  loss  of  services  of  his  wife  because 
of  personal  injuries  to  her  caused  by  the  de- 
fendant's negligence. 

And  that  the  term  "  injuries  to  persons  "  in- 
cludes injuries  to  the  relative  rights  of  per- 
sons, see  Injury,  Injure,  etc..  vol.  16,  p.  501, 
note 

Same  —  Mental  Suffering.  —  But  in  Fay  v. 

Parker,  53  N.  H.  359,  it  was  said:  "  Injury 
to  person,  property,  or  character,  and  similar 
expressions,  abound  in  the  books,  but  they 
never  convey  the  idea  of  a  direct  injury  to  the 
mind,  or  a  production  of  mental  suffering." 
See  also  Calloway  v.  Laydon,  47  Iowa  458; 
Terre  Haute  Electric  R.  Co.  v.  Lauer,  21  Ind. 
App.  475. 

In  Smith  v.  Sherman,  4  Cush.  (Mass.)  40S,  it 
was  held  that  Act  Mass.  1842,  c.  89,  §  1,  pro- 
viding that  the  action  of  trespass  on  the  case 
for  injuries  to  the  person  should  survive,  ex- 
tended only  to  injuries  of  a  physical  character; 
such  torts  as  slander,  breach  of  promise  to 
marry,  etc.,  were  not  embraced.  But  see 
Delamater  v.  Russell,  (Supm.  Ct.  Spec.  T.)  4 
How  Pr.  (N.  Y.)  234,  where  it  was  held  that 
an  action  for  criminal  conversation  was  an  ac- 
tion for  an  ''  injury  to  the  person." 

Warranty  of  Soundness  of  Slave  —  Mind.  —  In 
Caldwell  v.  Wallace,  4  Stew.  X  P.  (Ala.)  285, 
it  was  held  that  a  warranty  of  the  soundness 
of  the  person  of  a  slave  included  a  warranty 
of  the  soundness  of  the  mind. 

Soul  and  Body.  — "  The  '  person  '  consists  of 
both  soul  and  body,  and  '  the  removal  of  such 
person  '  [in  a  statute  relating  to  residence] 
means  the  removal  of  the  soul  and  body  in  life, 
and  not  the  withdrawal  of  the  former  from  the 
latter  merely."    Tute  v.  James,  46  Vt.  63. 

Concealed  About  the  Person  —  Carrying  Con- 
cealed Weapons.  —  See  the  title  Carrying 
Weapons,  vol.  5.  p.  731  et  seq. 

Indecent  Exposure  of  Person.  —  See  the  title 
Exposure  of  Person,  vol.  12,  p.  536. 

"  Injury  to  the  Person,"  "  Personal  Injury,"  and 
"Bodily  Injury,"  Held  Synonymous. —  Ott  7/. 
Great  Northern  R.  Co.,  70  Minn.  54. 

"  Personal  Injury  "  and  "  Bodily  Injury  "  Held 
Synonymous.  —  State  v.  Clayborne,  14  Wash. 
622. 

1.  State  Held  Not  to  Be  Person.  —  McBride  v. 
Pierce  County,  44  Fed.  Rep.  17;  Alabama 
Certificates,  12  Op.  Atty.-Gen.  176;  Taxation 
of  State  Railroads,  etc.,  12  Op.  Atty.-Gen.  277; 


U.  S.  v.  Baltimore,  etc.,  R.  Co.,  17  Wall.  (U. 
S.)  328;  Butler  v.  Merritt,  113  Ga.  241;  Blair 
v.  Worley,  2  111.  178.  See  also  State  v.  Ban- 
croft, 22  Kan.  201. 

Monopolies.  —  An  Act  of  Congress  to  protect 
trade  and  commerce  against  unlawful  restraint 
and  monopolies  provided  that  any  person  who 
should  be  injured  in  his  property  or  business 
by  any  other  person  or  corporation,  by  reason 
of  anything  forbidden  by  the  act,  might  sue 
therefor  in  the  Circuit  Court  of  the  United 
States.  It  was  held  that  "  person  cr  corpora- 
lion,"  in  this  provision,  did  not  include  the 
state.    Lowenstein  v.  Evans,  69  Fed.  Rep.  908. 

Indictment  for  Trespass.  —  A  statute  provided 
that  the  name  of  the  prosecutor  should  be  in- 
dorsed by  himself  upon  indictments  for  tres- 
pass on  persons  or  property.  In  construing 
this  statute  the  court  said:  "  It  would  seem, 
therefore,  that  although  the  state,  in  her  cot- 
porate  capacity,  may  be  included  within  the 
general  term  of  '  persons,'  a  trespass  on  the 
property  of  the  state  could  not  be  within 
the  provision  of  the  statute,  being  clearly 
without  its  reason;  and  that  only  natural  per- 
sons and  their  property,  and  at  most  private 
corporations  and  their  property,  can  be  in- 
cluded."   State  v.  Brown,  10  Ark.  107. 

2.  Nation.  —  In  Matter  of  Fox,  94  U.  S.  315, 
affirming  52  N.  Y.  530;  McBride  v.  Pierce 
County,  44  Fed.  Rep.  17;  Republic  of  Hon- 
duras v.  Soto,  112  N.  Y.  310. 

A  Kansas  Act  to  prevent  trespass  made  it  an 
offense  for  any  one  to  cut  down  any  trees 
growing  on  the  land  of  any  other  "  person." 
It  was  held  that  the  United  States  was  a  per- 
son within  the  meaning  of  the  act.  State  v. 
Herold,  9  Kan.  194. 

3.  Person  Held  to  Include  State.  —  Ervin  v. 
Slate,  150  Ind.  332;  Phelps  v.  People,  72  N.  Y. 
363;  In  re  Condemnation  of  Certain  Lands, 
19  R.  I.  336;  Martin  v.  State,  24  Tex.  61.  See 
also  Indiana  v.  Woram,  6  Hill  (N.  Y.)  33. 

Same  —  Criminal  Statute.  —  See  Moore  v.  Com. 
92  Ky.  633.    This  was  a  forgery  case. 

Same  —  Alteration  of  Record.  —  In  Martin  p. 
Slate,  24  Tex.  6S,  it  was  held  that  a  state  is  a 
person  within  the  meaning  of  a  Texas  statute 
forbidding  the  fraudulent  alteration  of  a  pub- 
lic record  "  with  intent  that  any  person  may 
be  defrauded." 

4.  Person  Held  Not  to  Include  Municipality.  — 
Mobile  v,  Rowland,  26  Ala.  49S;  Dollman  v. 
Moore.  70  Miss.  267;  Hollis  v.  Davis,  56  N. 
H.  83. 

In  Atlanta  v.  Smith,  99  Ga.  462,  it  was  held, 
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required  it,  or  where  a  construction  clause  had  provided  that  for  the  purposes 
of  the  statute  "  person '"  was  to  include  bodies  politic  and  corporate,  the 
term  "person"  has  been  held  to  include  municipalities.1 

County — Town  —  School  District.  —  So  in  some  cases  a  county  has  been  held 
to  be  a  person,3  while  in  others  the  term  has  not  received  so  extended  a 
meaning,3  the  question  being  one  of  intent,  to  be  determined  by  the  ordinary 
rules  of  construction,  and  the  same  is  true  of  towns  1  and  school  districts.5 

III.  Private  Corporations.  — Construing  the  term  in  its  popular  sense,  it 
has  been  said  that  "  person  "  will  not  ordinarily  include  a  private  corporation.6 


where  a  city  was  authorized  to  pave  the  streets 
when  requested  to  do  so  by  "  the  person  own- 
ing real  estate  which  has  at  least  one-third  of 
the  fronting  on  the  street  or  portion  of  a 
street."  that  the  city  could  not,  as  the  owner  of 
property  fronting  on  the  street,  join  in  the 
request. 

Garnishment  Statutes.  —  See  the  title  Garnish- 
ment, vol.  14,  p.  812  et  seq. 

Private  Person. —  In  Coats  v.  People,  22  N. 
Y.  245,  it  was  held  that  a  statute  creating  an 
offense  against  any  "  private  person  "  does 
not  apply  to  a  municipal  corporation. 

1.  Person  Held  to  Include  Municipal  Corpora- 
tions.—  Pasadena  v.  Stimson,  91  Cal.  238;  St. 
Louis  v.  Rogers,  7  Mo.  iq;  School  Directors 
v.  Goerges,  50  Mo.  ig6;  Rains  v.  Oshkosh,  14 
Wis.  374;  In  re  Canadian  Pac.  R.  Co.,  25  Ont. 
App.  75- 

A  municipal  corporation  has  been  held  to 
be  a  person  within  a  statute  providing  for  an 
action  against  any  person  who  usurps  or  un- 
lawfully holds  or  exercises  a  franchise  within 
the  state.    People  v.  Oakland,  92  Cal.  611. 

Urban  Sanitary  Authority, —  In  Yorkshire 
West  Riding  Council  v.  Holmfirth  Urban  Sani- 
tary Authority,  (1894)  2  Q.  B.  846,  it  was  held 
that  the  word  "  person  "  included  an  urban 
sanitary  authority. 

2.  County  Held  to  Be  Person.  —  Lyman  County 
v.  State,  9  S.  Dak.  413.  See  also  Bennett  v. 
Farrar,  7  111.  602. 

The  Constitution  of  Montana  prohibited  the 
legislature  from  passing  local  and  special  laws 
changing  the  names  of  persons  or  places.  It 
was  held  that  this  provision  applied  to  the 
changing  of  the  names  of  counties.  State  v. 
Thomas,  25  Mont.  226.  • 

Within  a  statute  providing  that  any  person 
or  corporation  holding  any  certificate  of  the 
purchase  of  any  real  estate  at  public  or  private 
tax  sale  or  any  tax  deed  should  be  entitled  to 
foreclose  such  lien  within  a  certain  time,  it 
was  held  that  a  county  was  a  person.  Lan- 
caster County  v.  Trimble,  34  Neb.  752. 

Same  —  Tax  Statutes.  —  See  Grant  v.  Bartholo- 
mew, 57  Neb.  673;  Lancaster  County  v.  Rush, 
35  Neb.  119. 

3.  Person  Held  Not  to  Include  County.  —  Cedar 
County  v.  Johnson,  50  Mo,  225;  Whittaker  v. 
Tuolumne  County,  96  Cal.  100 

4.  Town  Held  to  Be  Person  Within  Foreign  At- 
tachment Statute.  —  Brav  v.  Wallingford,  20 
Conn.  416. 

5.  "  Person  "  Held  to  Include  School  District.  — 
Seymour  v.  Over-River  School  Dist.,  53  Conn. 
507.  See  also  Witter  v.  Mission  School  Dist., 
121  Cal.  350. 

But  in  Dollman  v.  Moore,  70  Miss.  267,  it 
was  held  that  the  board  of  school  trustees  was 
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not  a  person  within  the  meaning  of  a  statute 
authorizing  an  attachment  against  persons. 

And  in  Skelly  v.  Westminster  School  Dist.. 
103  Cal.  652,  it  was  held  that  while  a  school 
district  might  be  a  person,  it  could  not  be  gar- 
nished. 

6.  Person  Held  Not  to  Include  Corporation  — 

England.  —  Walker  v.  Richardson,  2  M.  &  W. 
882;  Pharmaceutical  Soc.  v.  London,  etc  , 
Assoc.,  5  App.  Cas.  857;  Ingate  v.  Austrian 
Lloyds  Co.,  4  C.  B.  N.  S.  704,  93  E.  C.  L.  704; 
Guardians  of  Poor  v.  Franklin,  3  C.  P.  D.  377. 

Illinois.  —  Blair  v.  Worley,  2  111.  178;  Betis 
v.  Menard,  I  111.  395. 

Indiana.  —  Southern  Indiana  Loan,  etc., 
Inst.  v.  Doyle,  26  Ind.  App.  102. 

Louisiana.  —  Factors,  etc.,  Ins.  Co.  v.  New 
Harbor  Protection  Co..  37  La.  Ann.  233. 

Maryland.  —  Baltimore  v.  Root,  8  Md.  95. 

Michigan.  —  Keeler  v.  Dawson,  73  Mich.  602. 

New  Jersey.  —  Coddington  v.  Havens,  8  N. 
J.  Eq.  592. 

New  York.  —  M'Queen  v.  Middletown  Mfg. 
Co.,  16  Johns.  (N.  Y.)  5;  Risley  v.  I'henix 
Bank,  83  N.  Y.  335;  Faulkner  v.  Delaware, 
etc..  Canal  Co.,  1  Den  (N.  Y.)  443. 

Ohio.  —  State  v.  Cincinnati  Fertilizer  Co.,  24 
Ohio  St.  611. 

Pennsylvania. —  School  Directors  v.  Carlisle 
Bank,  8  Watts  (Pa.)  289;  Fox's  Appeal,  112 
Pa.  St.  351. 

Texas.  —  Ritz  v.  Austin,  1  Tex.  Civ.  App.  455. 

Virginia. —  Lynchburg  v.  Norfolk,  etc.,  R. 
Co.,  So  Va.  248. 

Washington.  —  Denny  Hotel  Co.  u.  Schram, 
6  Wash.  137. 

West  Virginia.  —  Stuart  v.  Greenbrier 
County,  16  W.  Va.  103. 

In  Com.  v.  Phoenix  Bank,  ir  Met.  (Mass.) 
129,  it  was  held  that  an  incorporated  bank  was 
not  a  person  within  the  meaning  of  an  Act  of 
Congress  which  required  priority  of  payment 
to  be  made  to  the  United  Stales  when  any 
person  indebted  to  it  should  become  insolvent 
But  this  case  was  overruled  by  Beaston  v. 
Farmers'  Bank,  12  Pet.  (U.  S.)  102. 

Criminal  Law.  —  In  State  v.  Ohio,  etc.,  R. 
Co,,  23  Ind.  362,  it  was  held  that  the  statutory 
provision  that  the  word  "  person  "  should  ex- 
tend to  bodies  politic  and  corporate  did  not 
apply  to  the  criminal  code. 

Intoxicating  Liquors  — Club.  —  In  State  v.  St. 
Louis  Club,  125  Mo.  308,  it  was  held  that  a 
social  club,  although  incorporated,  was  not  a 
person  within  a  statute  regulating  the  selling 
of  intoxicating  liquors,  which  required  a  per- 
son licensed  to  satisfy  the  court  that  he  was  a 
law-abiding,  assessed,  tax-paying  male  citizen 
over  twenty-one  years  of  age. 

Removal  of  Disability  —  Suit.  —  A  statute  pro- 
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But  as  a  corporation  is  an  artificial  person,1  the  term  has  been  generally  held 
to  extend  to  private  corporations,  when  used  in  statutes,  and  this  construction 
is  frequently  required  by  construction  clauses  providing  that  the  word 
"person"  shall  be  taken  to  include  bodies  corporate  and  politic.2  And 


vided  that  if  any  person  entitled  to  bring  an 
action  should  be  under  a  disability,  he  might 
bring  such  action  within  the  time  specified  in 
the  act  after  such  disability  should  be  re- 
moved. It  was  held  that  "  person,"  in  this 
connection,  did  not  include  a  foreign  corpora- 
tion. Clarke  v.  Mississippi  Bank,  10  Ark.  516. 
But  in  the  same  case  it  was  held  that  such  a 
corporation  was  a  person  residing  beyond  the 
limiis  of  the  state. 

1.  Natural  and  Artificial  Person  Distinguished. 
—  Smith  v.  Alabama  L.  Ins.,  etc.,  Co.,  4  Ala. 
568.  See  also  Artificial  Persons,  vol.  2,  p. 
948;  Nature  —  Natural,  vol.,21,  p.  422,  note; 
and  generally  the  title  Corporatio.ns(Private), 
vol.  7,  p.  620. 

2.  Person  Held  to  Include  Corporation  —  Eng- 
land. —  United  Alkali  Co.  v.  Simpson,  (1894)  2 
Q.  B.  116;  St.  Helens  Tramway  Co.  v.  Wood, 
56  J.  P.  71;  Boyd  v.  London,  etc.,  R  Co.,  6 
Dowl.  72T,  4  Bing.  N.  Cas.  669,  33  E.  C.  L. 
488,  6  Scott  461;  Hirst  v.  West  Riding  Union 
Banking  Co.,  (1901)  2  K.  B.  560;  Pharma- 
ceutical Soc.  v.  London,  etc.,  Assoc.,  5  App. 
Cas  857,  4  Q.  B.  D.  313;  Union  Steamship 
Co.  v.  Melbourne  Harbour  Trust  Com'rs,  9 
App.  Cas.  365. 

Canada.  —  Royal  Canadian  Bank  v.  Grand 
Trunk  R.  Co.,  23  U.  C.  C.  P.  225. 

United  States.  —  Beaston  v.  Farmers'  Bank, 
12  Pet.  (U.  S.)  T02;  West  v.  Brashear,  12  Pet. 
(U.  S.)  101;  Hotchkiss  v.  Cupples  Wooden- 
Ware  Co.,  53  Fed.  Rep.  1018;  Central  Trust 
Co.  v.  Western  North  Carolina  R.  Co.,  89 
Fed.  Rep.  31;  Society,  etc.,  v.  New  Haven,  8 
Wheat.  (U.  S.)  464;  U.  S.  v.  Amedy,  11  Wheat. 
(U.  S.)  393;  In  re  Oregon  Bulletin  Pub.,  etc., 
Co.,  13  Nat.  Bankr.  Reg.  199,  Louisville,  etc., 
R.  Co.  v.  Letson,  2  How.  (U.  S.)  508;  North- 
western Fertilizing  Co.  v.  Hyde  Park,  3  Biss. 
(U.  S.)  480;  Blossburg,  etc..  R.  Co.  v.  Tioga 
R.  Co.,  5  Blatchf.  (U.  S.1  387. 

Alabama.  —  McGarry  v.  Micklin,  110  Ala. 
559- 

Arkansas.  —  Van  Home  v.  State,  5  Ark.  349; 
St.  Louis,  etc.,  R.  Co.  v.  State,  52  Ark.  57. 

California.  —  Douglass  v.  Pacific  Mail 
Steamship  Co.,  4  Cal.  304;  People  v.  River- 
side, 66  Cal.  288:  Matter  of  La  Societe  Fran- 
caise,  etc.,  123  Cal.  525. 

Connecticut.  —  Knox  v.  Protection  Ins.  Co., 
9  Conn.  430. 

Delaware.  —  Fidelity  Ins.,  etc..  Deposit  Co. 
v.  Niven,  5  Houst.  (Del.)  430,  6  Houst.  (Del.) 
82;  Reybold  v.  Parker,  7  Houst.  (Del.)  556. 

Georgia.  —  South  Western  R.  Co.  v.  Paulk, 
24  Ga.  356;  Loudon  v.  Coleman,  59  Ga.  653; 
Collins  Park,  etc.,  R.  Co.  v.  Short  Electric  R. 
Co.,  98  Ga.  62. 

Illinois.  —  Mclntire  v.  Preston,  10  111.  48. 

Indiana.  —  White  v.  State.  69  Ind.  273;  Bill- 
ings v.  State,  107  Ind.  54. 

Iowa.  —  Wales  v.  Muscatine,  4  Iowa  302; 
Stewart  v.  Waterloo  Turn  Verein,  71  Iowa  226, 
60  Am.  Rep.  786. 

Maryland.  —  Germania  v.  State,  7  Md.  6. 

Massachusetts.  —  Greene  Foundation  v.  Bos- 


74 


ton,  12  Cush.  (Mass.)  59;  Dickie  v.  Boston,  etc., 
R.  Co.,  131  Mass.  516;  Ricker  v.  American 
Loan,  etc.,  Co.,  140  Mass.  346:  Jeffries  Neck 
Pasture  v.  Ipswich,  t 53  Mass.  42. 

Michigan.  —  Turnbull  v.  Prentiss  Lumber 
Co.,  55  Mich.  393. 

Minnesota.  —  Rock  Island  First  Nat.  Bank 
v.  Loyhed,  28  Minn.  396;  Forrest  v.  Henry,  33 
Minn.  434. 

New  York.  —  Brown  v.  New  York,  66  N.  Y. 
385;  Barlh  v.  Backus,  140  N.  Y.  230;  People 
v.  May,  27  Barb.  (N.  Y.)  238;  Cary  v.  Marston, 
56  Barb.  (N.  Y.)  27:  17.  S.  Telegraph  Co.  v. 
Western  Union  Tel.  Co.,  56  Barb.  (N.  Y.)  46; 
People  v.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.) 
358;  M'Queen  v.  Middletown  Mfg.  Co.,  16 
Johns.  (N.  Y.)  5;  Mott  v.  Hicks,  1  Cow.  (N.  Y.) 
513;  Indiana  v.  Woram,  6  Hill  (N.  Y.)  33; 
People  v.  Long  Island  R.  Co.,  134  N.  Y. 
506. 

Ohio.  —  Norris  v.  State,  2=;  Ohio  St.  217: 
Springfield  v.  Walker,  42  Ohio  St.  543;  Cincin- 
nati Gas  Light,  etc.,  Co.  v.  Avondale,  43  Ohio 

St.  257. 

Pennsylvania.  —  St.  Michael's  Church  v. 
Philadelphia  County,  Bright.  (Pa.)  121,  4  Pa. 
L.  J.  Rep.  150,  7  Pa.  L.  J.  181;  Lehigh  River 
Bridge  Co.  v.  Lehigh  Coal,  etc.,  Co.,  4  Rawle 

(Pa.)  23. 

Rhode  Island.  —  Chase  v.  American  Steam- 
boat Co.,  10  R.  I.  79. 

South  Dakota.  —  State  v.  Security  Bank.  2  S. 
Dak.  538. 

Tennessee.  —  State  v.  Nashville  University,  4 
Humph.  (Tenn.)  157. 

Texas.  —  Bartee  v.  Houston,  etc..  R.  Co.,  36 
Tex.  648;  Fagan  v.  Boyle  Ice  Mach.  Co.,  65 
Tex.  331. 

Utah.  —  Springville  -■.  Fullmer,  7  Utah  450. 

Virginia. — Stribbling  v.  Valley  Bank,  5 
Rand  (Va.)  180;  Baltimore,  etc.,  R.  Co.  v. 
Gallahue,  12  Gratt.  (Va.)  655;  Miller  v.  Com., 
27  Gran.  (Va.)  110;  Crafiord  v.  Warwick 
County,  87  Va.  no. 

West  Virginia. — Quesenberry  v.  People's 
BIdg.,  etc..  Assoc.,  44  W.  Va.  512. 

Wisconsin.  —  Fadness  v.  Braunborg,  73  Wis. 
279;  Chippewa  Valley,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  75  Wis.  253;  Larson  v.  Aultman, 
86  Wis.  286. 

Under  What  Circumstances  Corporation  Held  to 
Be  Person. —  In  Beaston  v.  Farmers'  Bank,  12 
Pet.  (U.  S.)  134,  the  court  said:  "  Cotpora- 
tions  are  to  be  deemed  and  considered  as  per- 
sons when  the  circumstances  in  which  they  are 
placed  are  identical  with  those  of  natural  per- 
sons expressly  included  in  such  statutes." 

Miscellaneous  Statutes.  —  A  corporation  has 
been  held  to  be  a  "  person  "  within  the  mean- 
ing of  statutes  applying  to  the  following 
matters: 

Usury.  — Thornton  v.  Washington  Bank,  3 
Pet.  (U.  S.)  36;  Lumberman's  Bank  v.  Bearce, 
41  Me.  505;  Commercial  Bank  v.  Nolan,  7 
How.  (Miss.)  508;  Grand  Gulf  Bank  v.  Archer, 
8  Smed.  &  M.  (M iss.)  151 ;  Chafin  v.  Lincoln 
Sav.  Bank,  7  Heisk.  (Tenn.)  499. 
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PERSON—  PERSONAL. 


Definition. 


so  the  term  will  include  a  foreign  corporation.1 

Fourteenth  Amendment.  —  It  has  long  been  settled  that  the  word  "  person, " 
within  the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
forbidding  a  state  to  deny  to  any  person  or  class  of  persons  within  its  juris- 
diction the  equal  protection  of  its  laws,  includes  a  corporation.2 


PERSONAL.  —  See  note  3. 

Limitation  of  A  (lions  —  Adverse  Possession. — 
North  Missouri  R.  Co.  v.  Akers,  4  Kan.  453; 
School  Directors  v.  Georges,  50  Mo.  196; 
People  v.  Tri nil  y  Church,  22  N.  Y.  44;  Thomp- 
son v.  Tioga  R.  Co.,  36  Barb.  (N.  Y.)  79; 
Olcott  v.  Tioga  R.  Co  ,  20  N.  Y.  210. 

Taxation.  —  Cortis  v.  Kent  Water  Works 
Co.,  7  B.  &  C.  314,  14  E.  C.  L.  52;  Spring  Val- 
ley Water  Works  v.  Schottler,  62  Cal.  116; 
Louisville,  etc.,  R.  Co.  v.  Com.,  r  Bush  (Ky.) 
250;  Baldwin  v.  Ministerial  Fund,  37  Me.  369; 
Chicago,  etc.,  R.  Co.  v.  Ellson,  113  Mich.  33; 
Nashua  Sav.  Bank  v.  Nashua,  46  N.  H.  401; 
People  v.  McLean,  80  N.  Y.  254;  People  v. 
Tax  Com'rs,  23  N.  Y.  242;  British  Commercial 
L.  Ins.  Co.  v.  Tax  Com'rs,  31  N.  Y.  32.  But 
compare  School  Directors  v.  Carlisle  Bank,  8 
Watts  (Pa.)  289;  Philadelphia  Sav.  Fund  Soc. 
v.  Yard,  9  Pa.  St.  359;  Fox's  Appeal,  112  Pa. 
St.  351- 

Attachment  and  Garnishment  —  Alabama. — 
Planters',  etc.,  Bank  v.  Andrews,  8  Port. 
(.Ala.)  404. 

Connecticut.  — Flagg  v.  Piatt,  32  Conn.  216 
Georgia.  —  South  Carolina  R.  Co.  v.  McDon- 
ald, 5  Ga.  531;  Selma,  etc.,  R.  Co.  v.  Tyson, 
'48  Ga.  351. 

Illinois.  —  Mineral  Point  R.  Co.  v.  Keep,  22 
111.  9.  Compare  Michigan  Cent.  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  t  111.  App.  399. 

Louisiana.  —  Martin  v.  Branch  Bank,  14 
La.  415. 

Michigan.  —  Sloman  v.  Goebel  Brewing  Co., 
118  Mich.  442. 

New  Hampshire.  —  Libbey  v.  Hodgdon,  9  N. 
H.  394- 

Pennsylvania.  —  Bushel  v.  Com.  Ins.  Co.,  15 
S.  &  R.  (Pa.)  176. 

Tennessee. — Union  Bank  v.  U.  S.  Bank,  4 
Humph.  (Tenn.)  369. 

Virginia.  —  U.  S.  Bank  v.  Merchants'  Bank, 

1  Rob.  (Va.)  605. 

Wisconsin.  —  Brauser  v.  New  England  F. 
Ins.  Co.,  21  Wis.  506. 

And  see  the  title  Garnishment,  vol.  14,  p. 
810  el  sea. 

Contra.  — M'Queen  v.  Middletown  Mfg.  Co., 
16  Johns.  (NT.  Y.)  5. 

Qualifying  a  Person  to  Testify  in  His  Own 
Behalf  —  Living  Person.  —  Within  the  mean- 
ing of  a  New  York  statute  qualifying  a  party 
to  testify  in  his  own  behalf  when  the  other 
party  is  a  "  living  person,"  it  has  been  held 
that  a  corporation  is  included  within  the  phrase 
"  living  person."  People  v.  Mutual  Gas-Light 
Co  ,  74  N.  Y.  434;  La  Farge  v.  Exchange  F. 
Ins.  Co.,  22  N.  Y.  352;  Wallace  v.  New  York, 

2  Hilt.  (N.  Y.)  440;  Johnson  v.  Mcintosh,  31 
Barb.  (N.  Y.)  267;  Field  v.  New  York  Cent.  R. 
Co.,  29  Barb.  (N.  Y.)  176. 

Bankruptcy.  —  In  re  Marshall  Paper  Co.,  95 
Fed.  Rep.  421;  Dressel  v.  North  State  Lumber 
Co.,  107  Fed.  Rep.  257. 


Change  of  Venue.  —  Commercial  Ins.  Co.  v. 
Mehlman,  48  111.  318. 

Irrigation  Statute.  —  Slosser  v.  Salt  River 
Valley  Canal  Co.,  (Ariz.  1901)  65  Pac.  Rep.  335. 

Abatement.  —  Life  Assoc.  of  America  v.  Fas- 
sett,  102  111.  320. 

Assignment  for  Benefit  of  Creditors.  —  Segnitz 
v.  Garden  City  Banking,  etc.,  Co.,  107  Wis.  171. 

1.  Person  Held  to  Include  Foreign  Corporation. 
—  Eslava  v.  Ames  Plow  Co.,  47  Ala.  384;  Sel- 
ma, etc.,  R.  Co.  v.  Tyson,  48  Ga.  351;  North 
Missouri  R.  Co.  p.  Akers,  4  Kan.  453;  Aldrich 
v.  Blatchford,  175  Mass.  369;  Chapman  v. 
Brewer,  43  Neb.  890;  Republic  of  Honduras  ~. 
Soto,  112  N.  Y.  310;  Olcott  v.  Tioga  R.  Co.,  20 
N.  Y.  210;  Bushell  v.  Com.  Ins.  Co.,  15  S.  & 
R.  (Pa  )  176.  See  also  the  title  Foreign  Cor- 
porations, vol.  13,  p.  846. 

2.  Fourteenth  Amendment,  —  New  York  Cent. 
Trust  Co.  v.  Western  North  Carolina  R.  Co., 
89  Fed.  Rep.  31;  San  Mateo  County  v.  South- 
ern Pac.  R.  Co.,  116  U.  S.  138;  Gulf,  etc.,  R. 
Co.  v.  Ellis,  165  U.  S.  154;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  3  Biss.  (U.  S.) 
480;  Warren  Mfg.  Co.  v.  Etna  Ins.  Co.,  2  Paine 
(U.  S.)  501;  Pasadena  v.  Stimson,  91  Cal.  248; 
Johnson  v.  Goodyear  Min.  Co.,  127  Cal.  4; 
Phoenix  Ins.  Co.  v.  Com.,  5  Bush  (Ky.)  68; 
Schoolcraft  v.  Louisville,  etc..  R.  Co.,  92  Ky. 
238;  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  382; 
Hawley  v.  Hurd,  72  Vt.122.  And  see  the  titles 
Civil  Rights,  vol.  6,  p.  78;  Constitutional 
Law,  vol.  6,  p.  969. 

3.  Personal  and  Actual  Presence.  —  In  a  suit  to 
contest  a  will  the  trial  court  instructed  that  the 
subscribing  witnesses  must  have  attested  the 
will  in  the  personal  and  actual  presence  of 
the  testator  in  order  that  the  attestation  should 
be  valid.  It  was  held  that  this  instruction 
was  correct  and  required  no  more  than  the 
statute,  which  provided  that  the  attestation 
must  be  in  the  presence  of  the  testator. 
Greene  v.  Greene,  145  111.  264.  See  also  the 
title  Wills 

Personal  Baggage.  —  See  the  title  Baggage, 
vol.  3,  p.  529. 

Personal  Defense.  —  Upon  the  meaning  of  the 
term  "  personal  defense,"  within  the  rule  that 
the  plaintiff  must  recover  from  all  the  defend- 
ants or  none,  unless  a  personal  defense  is  in- 
terposed, it  was  said  in  Aten  v.  Brown,  14 
111.  App.  453:  "  We  have  been  referred  to  no 
definition  of  the  term  personal  as  here  used, 
but  it  will  be  found,  so  far  as  we  have  examined 
the  authorities,  that  the  expression  '  such  as 
infancy,  bankruptcy,  coverture,  lunacy,  and 
the  like  '  is  invariably  used  to  illustrate  the 
nature  of  the  defense  thus  termed  personal." 
See  also  Briggs  v.  Adams,  31  111.  486;  Felsen- 
thal  v.  Durand,  86  111.  232;  Byers  v.  Vincennes 
First  Nat.  Bank,  85  III.  423. 

Personal  or  Domestic  Servant.  —  See  the  title 
Contract  Labor  Law,  vol.  7,  p.  85. 
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PERSONAL  ACTION.  (See  also  Real  Action.)  —  A  personal  action  is 
one  brought  for  damages  or  other  redress  for  breach  of  contract,  or  for 


Personal  Earnings.  —  It  would  seem  that  roy- 
alties from  a  patented  invention  are  not  per- 
sonal earnings,  within  the  meaning  of  the 
English  Bankruptcy  Act,  1883.  In  re  Gray- 
don,  (1896)  t  Q.  B.  418. 

Same  —  Exemption  from  Execution.  —  See  the 
title  Exemptions  (from  Execution),  vol.  12, 
pp.  138,  139. 

Personal  Estate.  (See  also  the  title  Personal 
Property,  post.) — In  Davis  v.  Carpenter,  72 
Vt.  259,  it  was  held  that  the  right  of  a  faiher 
to  the  services  of  his  daughter  was  not  per- 
sonal estate  within  a  statute  which  provided 
that  actions  of  trespass  on  the  case  for  dam- 
ages done  to  personal  est  it e  should  survive. 

Requirement  of  Personal  Examination  of  Termi- 
nal Facilities  by  Railroad  Commissioners  —  Per- 
sonal Inspection  by  Commissions  Inspector  Held 
Sufficient  under  the  Circumstances.  — ■  People  v. 
Delaware,  etc..  Canal  R.  Co.,  165  N.  Y.  370. 
See  also  Examine  —  Examination,  vol.  11,  p. 

553-  note- 
Personal  Expenses  of  Candidate.  —  Within  a 
statute  requiring  a  candidate  for  public  office 
to  furnish  a  certain  officer  with  an  itemized 
account  of  his  personal  expenses,  it  was  held 
that  proof  that  no  expenses  were  incurred  by 
the  candidate  exculpated  him  from  the  neces- 
sity of  furnishing  an  account.  Thecourt  said: 
"  The  law,  by  using  the  term  '  personal  ex- 
pense '  in  this  item,  intends  to  include  such 
outlays  as  are  incurred  by  reason  of  his  candi- 
dature which  are  in  the  nature  of  private 
expenses,  as,  for  instance,  his  fares  while  trav- 
eling, carriage  hire,  hotel  bills,  etc.,  in  distinc- 
tion  from  those  enumerated  in  the  other  four 
classes  of  legal  expenditure  which  cover  the 
more  general  expenses  of  the  election  and  may 
be  for  the  benefit  of  all  the  candidates  of  the 
particular  party."    Reg.  v.  Gay,  8  Hawaii  470. 

Personal  Inconvenience.  —  See  Ford  v.  Metro- 
politan, etc.,  R.  Co  ,  17  Q.  B.  D.  12;  Toronto, 
etc.,  R.  Co.  v.  Kerner,  28  Ont.  14. 

"Personal  Judgment."  —  This  term,  as  used 
in  a  Minnesota  statute  providing  for  service 
of  summons  in  an  action  to  foreclose  a  mort- 
gage, was  held  to  mean  a  money  judgment 
for  the  mortgage  debt.  Bardwell  v.  Collins, 
44  Minn.  97. 

Personal  Knowledge  — In  Warder  v.  Henry, 
117  Mo.  539.  it  was  held  that  where  a  certifi- 
cate of  acknowledgment  of  a  deed  recited  that 
the  person  acknowledging  the  deed  person- 
alia appeared  before  the  officer  taking  it,  it 
substantially  complied  with  the  provision  of  a 
statute  requiring  a  certificate  to  state  that 
such  person  was  personally  known  to  such 
officer.  See  generally  the  title  Acknowledg- 
ments, vol.  1,  p.  542  i  t  set/. 

Personal  Necessities.  —  In  Whitney  v.  Whit- 
ney, 63  Hun  (N.  Y.)  77,  the  term  "  personal 
necessities,"  as  used  in  a  will  providing  that 
certain  property  should  be  used  for  the  per- 
sonal necessities  of  the  beneficiary,  was  held 
to  mean  that  the  property  should  be  used  for 
the  support  and  maintenance  of  the  beneficiary 
and  his  family,  if  he  should  have  one,  and  not 
to  permit  the  use  of  it  in  business  or  for 
speculative  purposes.    The  words  were  not 


used  synonymously  with  "  individual  necessi- 
ties." 

Personal  Pain.  —  In  an  action  for  breach  of 

promise  of  marriage  the  trial  coutt  instructed 
that  in  estimating  damages  the  jury  might 
consider  the  personal  pain  suffered  by  the 
plaintiff.  It  was  insisted  that  personal  pain, 
in  this  connection,  meant  physical  suffering 
instead  of  mental  distress  or  mental  suffering, 
and  therefore  was  not  in  issue.  The  appellate 
court  said:  "  This  court  has  said  that  in  this 
class  of  cases  '  the  distinction  between  injury 
to  the  feelings  and  affections  and  personal 
pain  and  mortification  for  disappointment  is 
too  shadowy  to  receive  practical  recognition.' 
Royal  v.  Smith,  40  Iowa  618.  Webster  de- 
fines pain  as  '  mental  distress;  anxiety;  grief; 
anguish.'  It  may  well  be  said  that  the  pain 
would  be  personal,  as  much  so  as  if  it  was 
purely  physical.  The  instruction  is  unobjec- 
tionable." Robinson  v.  Craver,  88  Iowa  390. 
See  also  the  titles  Breach  of  Promise  of  Mar- 
riage, vol.  4,  p.  896  et  seq.;  Damages,  vol.  8, 
p.  658  el  seq. 

Personal  Release  or  Discharge.  —  See  Booth  v. 
Kinsey,  8  Gratt.  (Va.)  568;  Pothier,  p.  in,  c. 
3,  art.  11,  §  r. 

And  see  the  title  Release  and  Discharge. 
Personal  Safety,  Homicide  in  Defense  of.  —  See 
People  v.  Howard.  112  Cal.  141,  and  the  title 
Self-defense. 

Personal  Torts.  (See  also  the  title  Torts.)  — 
In  Mumford  ■■.  Wright,  12  Colo.  App.  217,  it 
was  said:  "  Torts  may  be  divided  into  two 
general  classes,  the  first,  designated  as  '  prop- 
erty torts,'  embracing  all  injuries  and  dam- 
ages to  property,  real  or  personal ;  the  second, 
known  as  personal  torts,  including  all  injuries 
to  the  person,  whether  to  reputation,  feelings, 
or  to  the  body.  A  tort  which  is  not  an  injury 
to  property  is  a  personal  tort." 

Personal  Warranty.  —  As  to  the  meaning  of 
the  term  "personal  warranty"  in  the  Louisiana 
Code  of  Practice,  see  Hardy  v.  Pecot,  104  La. 
136;  Flanders  v.  Seelye,  105  U.  S.  726. 

Personal  Wrong  or  Injury —  Husband  and  Wife 
as  Witnesses.  —  A  statute  provided  that  "a 
husband  shall  not  be  examined  as  a  witness 
for  or  against  his  wife  without  her  consent, 
nor  a  wife  for  or  against  her  husband  without 
his  consent,  except  in  cases  where  the  cause 
of  action  grows  out  of  a  personal  wrong  or 
injury  done  by  one  to  the  other."  In  constru- 
ing this  statute  the  court  said:  "  It  is  clear 
that  the  words  '  personal  wrong  or  inj ury  '  are 
used  in  a  restricted  sense.  Given  their  broad- 
est signification,  there  would  be  no  necessity 
for  the  exceptions  following  that  clause." 
People  v.  Quanstrom,  93  Mich.  255.  in  which 
case  it  was  held  that  the  first  and  lawful  wife 
was  not  a  competent  witness  on  the  husband's 
trial  for  bigamy.  See  also  People  West- 
brook,  94  Mich.  629;  and  see  the  titles  Injury, 
Injure,  Etc  ,  vol.  16,  p.  501:  Witnesses. 

Personally  Concerned  —  Administrator.  —  In 
Hicks  v.  Oliver,  (Tex.  Civ.  App.  1S94)  26  S. 
W.  Rep.  641,  an  administrator  appealed  from 
a  judgment  on  his  final  accounting  which  re- 
fused to  him  certain  credits  and  charged  him 
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injuries  of  every  other  description,  the  specific  recovery  of  lands,  tenements, 
and  hereditaments  alone  excepted.* 

PERSONAL  CHATTELS.  (See  also  Chattels,  vol.  5,  p.  1022  ;  and  sec  the 
title  Personal  Property,  post.)  —  See  note  2. 

PERSONAL  COVENANTS.  —  See  the  title  Covenants,  vol.  8,  p.  43. 

PERSONAL  EFFECTS.    (See  also  EFFECTS,  vol.  10,  p.  446.)  —  See  note  3. 

PERSONAL  EXAMINATION.  —  See  note  4. 

PERSONAL  GOODS.    (See  also  GOODS,  vol.  14,  p.  1079.)  — Sec  note  5. 

PERSONAL  INJURIES.  —  See  the  titles  CARRIERS  OF  PASSENGERS,  vol.  5, 
p.  474;  Contributory  Negligence,  vol.  7,  p.  368;  Coupling  Cars 
(Injuries  by),  vol.  7,  p.  1046;  Crossings,  vol.  8,  p.  335;  Damages,  vol.  8, 
p.  537;  Death  by  Wrongful  Act,  vol.  8,  p.  851;  Limitation  of 
Actions,  vol.  19,  p.  136;  Master  and  Servant,  vol.  20,  p.  3  ;  Negligence, 
vol.  21,  p.  455;  Seamen;  Street  Railways;  Streets  and  Sidewalks ; 
Torts.  See  also  Person,  ante,  and  the  title  Personal  Injuries,  16  Encyc. 
of  Pl.  and  Pr.  371. 

PERSONAL  LIBERTY.  (See  also  the  title  CONSTITUTIONAL  Law,  vol.  6, 
p.  1002.)  —  Personal  liberty  consists  in  the  power  of  locomotion,  of  changing 
situation  or  moving  one's  person  to  whatever  place  one's  own  inclination  may 
direct,  without  imprisonment  or  restraint,  unless  by  due  course  of  law.6 

wilh  certain  items  not  set  out  in  the  account. 
It  was  held  that  he  was  personally  concerned 
in  an  appeal  within  a  stalute  requiring  that  a 
bond  be  given  vvhere  a  representative  is^er- 
sonally  concerned  in  an  appeal. 

1.  Personal  Action.  —  Boyd  v.  Cronan,  71  Me. 
2S7,  citing  Bouv.  L.  Diet.  And  in  that  case 
trespass  quare  clausum  /regit  was  held  to  be 
such  an  action. 

Personal  Actions  are  those  whereby  a  man 
claims  a  debt  or  personal  duly,  or  damage  in 
lieu  thereof.  Reeves  v.  Brown,  3  Pa.  L.  J. 
464,  2  Pa.  L.  J.  Rep.  200. 

In  Osborn  v.  Fall  River,  140  Mass.  50S,  the 
court,  per  Devens,  J.,  said:  "Personal  ac- 
tions are  those  which  are  brought  for  the  re- 
covery of  a  debt,  or  damages  for  breach  of  a 
contract,  or  for  a  specific  personal  chattel,  or 
for  satisfaction  in  damages  because  of  some 
injury  to  the  person  or  personal  or  real  prop- 
erty, r  Chit.  PI.  (16th  Am.  ed.)  142.  They 
are  divided  by  the  statute  into  three  classes  — 
actions  of  contract,  of  tort,  and  of  replevin. 
*  *  *  Within  neither  can  be  included  the 
right  which  the  plaintiff  had  to  proceed  for 
damages,  if  injury  was  occasioned  to  his 
premises  by  change  of  the  grade  of  the  streets 
upon  which  his  estate  abutted." 

As  used  in  a  Wisconsin  statute  designating 
the  manner  in  which  a  mechanic's  lien  may 
be  enforced  against  a  debtor,  the  phrase  per- 
sonal action  was  held  not  to  mean  "  the  ordi- 
nary action  in  personam  for  the  recovery  of  a 
sum  of  money  or  damages  against  tbedebtor." 
Dewey  v.  Fifield,  2  Wis.  80,  cited  in  Dean  v. 
Wheeler,  2  Wis.  224,  and  Wright  v.  Allen,  26 
Wis.  661. 

2.  Personal  Chattels.  —  In  Carpenter?/.  Lewis, 
6  Ala.  684,  it  was  said:  "  The  general  rule  is 
that  when  chattels  which  in  their  natural  state 
are  a  part  of  the  freehold  are  severed  therefrom, 
they  become  personal  chattels,  and  belong  to 
the  owner  of  the  land." 

English  Bills  of  Sale  Act.  —  See  In  re  Burdett, 
20  Q.  B.  D.  310;  Ex  p.  Moore,  etc.,  Banking 
Co.,  14  Ch.  D.  387. 

Growing  Crop*.    (See  also  Chattels,  vol.  5, 
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p.  1025,  note,  and  the  title  Crops,  vol.  8,  p. 
301.) —  In  Brantom  v.  Griffits,  2  C.  P.  D.  212, 
it  was  held  that  growing  crops  were  not  per- 
sonal chattels . 

Growing  Trees.  —  See  Chattels,  vol.  5,  p. 
1025,  note,  and  the  title  Trees. 

3.  Personal  Effects.  —  In  Brandon  v.  Yeakle, 
66  Ark.  381,  it  was  said:  "  Personal  effects, 
without  qualifying  words,  generally  include 
such  tangible  property  as  is  worn  or  carried 
about  the  person,  but  for  the  most  part,  as 
used  in  wills,  the  phrase  derives  its  meaning 
from  descriptions  of  articles  and  classifications 
immediately  preceding." 

See  also  Lippincott's  Estate,  173  Pa.  St.  368. 
Revenue  Laws.  —  See  Arnold  v.  U.  S.,  147  U. 
S.  496,  and  see  the  title  Revenue  Laws. 

4.  Personal  Examination.  —  See  Examine  — 
Examination,  vol.  11,  p.  553,  and  see  Western 
Union  Tel.  Co.  v.  Morris,  (Kan.  1900)  61  Pac. 
Rep.  973. 

5.  Personal  Goods.  —  In  Succession  of  Sala,  50 
La.  Ann.  1009,  it  was  held  that  the  words  per- 
sonal goods,  as  used  in  article  1 1  of  the  treaty  of 
1895  between  the  United  States  and  Spain, 
which  provides  that  the  citizens  of  each  state 
should  have  power  lo  dispose  of  their  personal 
goods,  and  that  their  representatives  should 
succeed  thereto,  meant  movable  property  ex- 
clusively and  did  not  include  immovable  prop- 
erty or  real  estate. 

In  In  re  Butler,  38  Ch.  D.  290,  Cotton,  L.  J., 
in  discussing  the  meaning  to  be  attached  to 
the  words  personal  goods,  as  used  in  Co.  Litt. 
185*,  said  that  the  words  did  not  mean  all  per- 
sonal property  whatsoever;  but  only  "  that 
property  which  passes  by  hand,  and  property 
which  on  marriage  passed  from  the  wife  to 
the  husband." 

Same.  —  Dogs  have  been  held  not  to  be  per- 
sonal goods  within  the  meaning  of  a  larceny 
statute.  State  v.  Doe,  79  Ind.  9,  41  Am.  Rep. 
599.    Compare  Goods,  vol.  14  pp.  1080,  1081. 

6.  Personal  Liberty.  —  Pinkerton  v.  Veiberg, 
78  Mich.  573;  St.  Louis  v,  Roche,  12S  Mo.  541; 
State  v.  Austin,  114  N.  Car.  863,  citing  And. 
L.  Diet.;  1  Black.  Com.  134. 
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CROSS-REFERENCES. 

For  matters  of  Procedure  see  the  Encyclopaedia  of  Pleading  and  Practice, 
titles  ASSUMPSIT,  vol.  2,  p.  987;  COVENANT,  vol.  5,  p.  342;  DEBT, 
vol.  5,  p.  894;  DETINUE,  vol.  6,  p.  643;  REPLEVIN,  vol.  18,  p.  494; 
SPECIFIC  PERFORMANCE,  vol.  20,  p.  385;  TRESPASS,  vol.  21, 
p.  7S0;  TRESPASS  ON  THE  CASE,  vol.  21,  p.  901;  TROVER  AND 
CONVERSION,  vol.  21,  p.  1009. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work :  ACCESSION,  vol.  1,  p  247;  ANIMALS,  vol. 
2,  p.  341;  ASSIGNMENTS,  vol.  2,  p.  1007;  BAILMENTS,  vol.  3, 
p.  733;  CHATTEL  MORTGAGES,  vol.  5,  p.  945;  CONFUSLON  OF 

746  Volume  XXII. 


Scope  of  Title. 


PERSONAL  PROPERTY.       Definition  and  Distinctions. 


GOODS,  vol.  6,  p.  592;  CONTRACTS,  vol.  7,  p.  88;  COPYRIGHT,  vol. 
7,  p.  508;  CROPS,  vol.  8,  p.  301;  EMINENT  DOM AIN,  vol.  10,  p.  1043; 
EQUITABLE  MORTGAGES,  vol.  11,  p.  122;  ESCHEAT,  vol.  11,  p.  315; 
EXCHANGE  OF  PROPERTY,  vol.  11,  p.  569;  FIXTURES,  vol.  13, 
p.  594;  GIFTS,  vol.  14,  p.  1006;  HUSBAND  AND  WIFE,  vol.  15,  p.  785; 
IMPLIED  OR  QUASI  CONTRACTS,  vol.  15,  p.  1076;  INSOLVENCY 
AND  BANKRUPTCY,  vol.  16,  p.  630;  INTERNATIONAL  LAW,  vol. 

16,  p   1 1 2 1 ;  JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol. 

17,  p.  646;  JUDGMENTS  AND  DECREES,  vol.  17,  p.  756;  LAND- 
LORD AND  TENANT,  vol.  18,  p.  149;  LEASES,  vol.  18,  p.  593; 
LEGACIES  AND  DEVISES,  vol.  18,  p.  704;  LIENS,  vol.  19,  p.  3;  LOST 
PROPERTY,  vol.  19,  p.  579;  PATENTS,  ante,  p.  260;  PLEDGE  AND 
COLLATERAL  SECURITY,  post;  PRIVATE  INTERNATIONAL 
LAW,  post;  REAL  PROPERTY;  REM AINDERS  AND  EXECUTORY 
LNTERESTS;  SALES;  SUCCESSION;  TAXATION;  TRADE- 
MARKS; TRESPASS;  WAR. 


I.  Scope  of  Title.  —  It  is  designed  in  this  article  to  treat  the  subject  of 
personal  property  in  a  broad  and  general  way.  A  specific  treatment  of  the 
various  branches  of  the  subject  will  be  found  under  other  titles  in  this  work. 
Reference  to  some  of  these  titles  is  made  in  the  table  of  cross-references 
above,  but  for  the  sake  of  greater  convenience,  considering  the  number  of  such 
cross-references  required,  many  of  them  have  been  inserted  in  appropriate 
places  in  the  notes. 

II.  Definition  and  Distinctions  —  1.  Definition.  —  Personal  property, 
using  the  word  "property"  with  reference  to  the  thing  owned  and  not  to  the 
right  of  ownership,  usually  consists  of  things  temporary  and  movable,  but 
includes  all  subjects  of  property  not  of  a  freehold  nature  nor  descendible  to 
the  heirs  at  law.1 

Synonymous  Terms  Are  "  Chattels  "  and  "  Goods  and  Chattels,"  which  are  ordinarily  used 
at  common  law  to  designate  personal  property  in  general.3 

statutory  Definitions.  —  In  some  of  the  United  States  personal  property  is 
defined  by  statute,  the  statutes  of  several  of  the  states  declaring  that  the 
words  "personal  property"  include  "money,  goods,  chattels,  things  in 
action,  and  evidences  of  debt."3  But  in  some  states  there  are  statutes 
giving  a  more  specific  definition  of  the  term.4 


1.  2  Kent's  Com.  340.  See  also  Woodward 
v.  Laporte,  70  Vt.  399;  Fry  v.  Feamster,  36  W. 
Va.  454. 

Choses  in  Action.  —  A  conveyance  of  all  the 
grantor's  "  personal  property  "  includes  choses 
in  action.  Sherman  v.  Dodge,  28  Vt.  26,  See 
also  Fling  v.  Goodall,  40  N.  H.  208. 

Notes,  Bonds,  and  Drafts.  —  Notes  and  bonds, 
Cummings  j.  Cummings,  51  Mo.  261;  Fling 
v.  Goodall,  40  N.  H.  208;  and  drafis,  Morse  v. 
Slason,  16  Vt.  319.  are  'included  in  the  term 
"  personal  property." 

Capital  Employed  in  Commerce  is  a  fictitious 
thing,  having  no  existence  apart  from  the 
merchandise  in  which  it  is  invested,  and  does 
not  come  within  the  legal  definition  of  per- 
sonal estate.  Municipality  Number  Three  v. 
Johnson,  6  La.  Ann.  20. 

2.  "Chattels" —  ''Goods  and  Chattels."  —  2 
Kent's  Com.  342;  Loeber  v.  Leininger,  175  111. 
484;  Com.  v.  Hazel  wood,  84  Ky.  681;  Fling  v. 
Goodall,  40  N.  H.  215;  Woodward  v.  Laporte. 
70  Vt.  399.  See  also  Chattels,  vol.  5,  p.  1022; 
Goods,  vol.  14.  p.  1079.  But  see  Stief  v.  Hart, 
I  N.  Y.  24;  Niles  v.  Mathusa,  162  N.  Y.  546; 
Livingston  v.  Littell,  15  Wis.  218. 


3.  Statutory  Definition.  —  State  v.  Patty,  97 
Iowa  373;  Coddington  v.  Gilbert,  5  Duer  (N. 
Y.)  72;  McLaughlin  v.  Alexander,  2  S.  Dak. 
231;  Livingston  v.  Littell,  15  Wis.  218;  State 
v.  Coyle,  41  Wis.  270. 

A  Judgment  Is  "Personal  Property"  within 
this  definition.  McLaughlin  v.  Alexander,  2 
S.  Dak.  231. 

So  Is  a  Nonnegotiable  Draft  drawn  on  an  insur- 
ance company  by  its  authorized  agent,  in  set- 
tlement of  a  claim,  subject  to  the  company's 
approval.    State  v.  Patty,  97  Iowa  373. 

4.  Alabama.  —  By  Civ.  Code  Ala.  (1896),  §  2, 
subsec.  3,  it  is  provided  that  "  the  words  '  per- 
sonal property  '  include  money,  goods,  chat- 
tels, things  in  action,  and  evidences  of  debt, 
deeds,  and  conveyances."  Sellers  v.  Bell.  (C. 
C.  A.)  04  Fed.  Rep.  801. 

North  Carolina.  —  Code  N.  Car.  (1883),  §  3765, 
subsec.  6,  provides  that  "  the  words  '  personal 
property  '  shall  include  moneys,  goods,  chat- 
tels, choses  in  action,  and  evidences  of  debt, 
including  all  things  capable  of  ownership,  not 
descendible  to  the  heirs  at  law."  Lockhart  v. 
Bear,  117  N.  Car.  298;  State  v.  Sneed,  121  N. 
Car.  614;  Worth  v.  Wright,  122  N.  Car.  335. 
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Movable  Things  Not  Subject  of  Private  Ownership,  —  There  are  certain  movable  things 
which  are  either  not  the  subject  of  property  at  all,  or  not  the  subject  of 
private  property  or  ownership,  or  at  least  not  of  an  unqualified  private 
ownership. 

Thus,  Human  Beings  are  not  now  the  subjects  of  property  in  England  or  in  the 
United  States,  or  in  fact  in  any  civilized  country.  But  when  slavery  existed 
in  the  United  States  slaves  were  regarded  as  the  personal  property  of  their 
owners.1 

A  Dead  Body  is  not  property  in  the  strict  sense  of  the  common  law,  but  the 
right  to  bury  a  corpse  and  preserve  its  remains  is  a  legal  right  which  the  courts 
will  recognize  and  protect.2 

Wild  Animals,  or  animals  feres  natures,  are  not  the  subject  of  piivate  owner- 
ship except  when  reclaimed  by  the  art  and  power  of  man,  and  are  then  the 
subject  of  a  qualified  property  only.3 

2.  Distinctions  —  a.  Between  Personal  and  Real  Property. — The 
most  characteristic  quality  of  personal  property  in  general,  and  that  which 
usually  distinguishes  it  from  real  property,  is  its  mobility.  In  general,  real 
property  is  immovable,  the  soil  and  things  physically  attached  or  fixed  to  it.4 
The  classification  of  the  common  law  in  this  respect  is  very  similar  to  the  civil 
law  division  of  property  into  movables  and  immovables.5  There  are,  however, 
certain  movable  things  which  from  the  close  relation  they  bear  to  the  soil  are 
deemed  to  be  real  property,  or  so  to  partake  of  the  nature  thereof  as  to 
descend  to  the  heir  along  with  the  inheritance  instead  of  passing  to  the 
executor.  Of  this  nature  are  heirlooms.6  On  the  other  hand,  there  are 
certain  interests  in  land  called  chattels  real,  which  are  deemed  to  be  personal 
property,  and  are  governed  by  the  rules  relating  thereto. 

Certain  Things  Which  Are  Attached  to  the  Soil,  and  are  under  ordinary  conditions 
regarded  as  real  property,  are  under  certain  peculiar  circumstances  deemed  to 
be  personal  property. 

Thus,  a  Building  Erected  by  One  Man  on  the  Land  of  Another,  with  the  latter's  consent, 
or  under  an  agreement  that  the  builder  may  remove  it,  is  the  personal  property 
of  the  builder.7    But  if  the  owner  of  such  a  building  fails  to  remove  it  within 

A  promissory  note  or  duebill  is  personal  1.  Hopper  v.  McWhorter,  IS  Ala.  229.  See 

property  within  the  meaning  of  this  provision.  the  title  Slavery. 

State  v.  Sneed,  121  N.  Car.  614.  2.  Dead  Body.  —  See  the  title  Dead  Body,  vol. 

The  New  York   Statutory  Construction   Law  8,  p.  834.    See  also  Guthrie  v.  Weaver,  1  Mo. 

(Laws  1892,  c.  677,  £  4)  declares  lhat  "  the  App.  136. 

term  '  personal  property'  includes  chattels,  3.  Wild  Animals.  —  See  the    title  Animals, 

money,  things  in  action,  and  all  written  instru-  vol.  2,  p.  342. 

ments  themselves,  as  distinguished  from  the  4.  Fry  v.  Feamsier.  36  W.  Va.  454.    See  gen- 

righls  or  interests  to  which  they  relate,  by  erally  the  titles  Fixtures,  vol.  13,  p.  594;  Rfai 

which  any  right,  interest,  lien,  or  incumbrance  Property. 

in,  to,  or  upon  property,  or  any  debt  or  finan-  5.  Bouv.  L.  Diet.,  tit.  Real  Property,  citing 

cial  obligation  is  created,  acknowledged,  evi-  Tavlor  on  Civil  Law  475.    See  also  Movables 

denced.  transferred,  discharged,  or  defeated,  — Movable  Property',  vol.  20,  p.  107S. 

wholly  or  in  part,  and  everything,  except  real  6.  Heirlooms.  —  See  the  title  Heirlooms,  vol. 

property,  which  may  be  the  subject  of  owner-  15,  p.  332. 

ship."    Matter  of  Bronson,  150  N.  Y.  r,  55  Notes  Given  for  the  Rent  of  Keal  Estate  do  not 

Am.  St.  Rep  632;  Matter  of  Whiting,  150  N.  partake  of  the  realty,  and  are  not,  therefore, 

Y.  27,  55  Am.  St.  Rep.  640,  affirming  2  N.  Y.  to  be  classed  as  a  part  of  the  realty.  Gamble's 

App.  Div.  590;  Niles  v.  Mathusa,  162  N.  Y.  Succession,  23  La.  Ann.  q. 

546.    See  also  People  v.  Loomis,  4  Den.  (N.  Y.)  An  Unlocated  Land  Certificate  is  personal  prop- 

380;  People  v.  Stevens,  38  Hun  (N.  V.)  65;  erty.    Randon       Barton,  4  Tex.  289;  Cox  v. 

Bork  v.  People,  91  N.  Y.  18;  Phelps  v.  People,  Brav,  2S  Tex.  247;  Simpson  v.  Chapman.  45 

72  N.  Y.  350.  Tex.  566;  Porter  v.  Burnett,  60  Tex.  220.  See 

West  Virginia.  —  By  Code  W.  Va.  (1899),  c.  aln  Johnson  v.  Newraati,  43  Tex.  62S. 

13,  §  17,  subdiv.  16,  it  is  provided  that"  the  7.  Building  Erected  on  Another's  Land  —  Maine. 

words  '  personal  estate  '  or '  personal  property  '  —  Osgood  v.  Howard,  6  Me.  452,  20  Am.  Dec. 

include   goods,  chattels    real  and    personal,  322. 

money  credits,  investments,  and  the  evidences  Massachusetts. —  Ham  v.  Kendall,  ill  Mass. 

thereof."    Fry  71.  Feamster,  36  W.  Va.  454.  297;   Curtis  v.  Riddle,  7  Allen  (Mass.)  1S5; 

As  to  Statutes  Defining  Personal  Property  for  Howard  ■<>.  Fessenden,  14  Allen  (Mass.)  124; 

the  Purposes  of  Taxation,  see  the  title  Taxation,  Bachelder  v.  Wakefield,  8  Cush.  (Mass.)  243. 
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a  reasonable  time  after  being  ejected  from  the  land  by  the  owner  thereof,  the 
building  becomes  a  part  of  the  realty.1  It  also  becomes  a  part  of  the  realty 
if  it  is  sold  to  the  owner  of  the  land.2 

Fructus  Industrials,  or  crops  produced  by  annual  labor  and  cultivation,  are, 
while  growing,  regarded  in  some  respects  as  personal  property. 3 

Effect  of  Severance  from  Realty.  —  Things  which  are  deemed  to  be  real  property 
while  physically  attached  or  affixed  to  the  realty  may,  upon  severance, 
become  personal  property. 

Thus,  Growing  Crops  are  for  most  purposes  regarded  as  real  property,  but  when 
gathered  they  become  personal  property.4 

A  Growing  Tree  is  real  property,  but  as  soon  as  it  is  cut  down  it  becomes  a 
personal  chattel.5 

Minerals  in  the  earth  are  real  property,  but  upon  being  severed  therefrom 
by  artificial  means  they  become  personal  property.6  But  where  the  separa- 
tion is  the  result  of  natural  causes  the  minerals  still  remain  a  part  of  the 
realty.7 

Water  in  a  Running  stream  is  deemed  in  law  to  be  a  part  of  the  land  over  which 
it  flows;  but  after  it  has  been  diverted  from  its  original  channel  and  conveyed 
elsewhere  in  pipes  for  distribution  or  sale,  it  loses  its  original  character  and 
becomes  personal  property.8 

If  a  House  Is  Destroyed  by  Accident,  and  bricks,  timbers,  or  other  debris  fall  upon 
the  land,  they  still  remain  a  part  of  the  realty,  if  the  owner  does  not  do  some- 
thing to  show  an  intention  to  sever  them  and  convert  them  again  into 
personalty.9 

Fixtures.  —  Personal  chattels  may  become  real  property  by  being  affixed  or 
annexed  to  the  soil.  This  is  true  of  that  class  of  things  known  in  the  law  as 
fixtures.10    But  by  severance  fixtures  may  again  become  personal  property.11 

Manure  dropped  by  animals  on  a  public  highway12  or  made  in  a  livery  stable13 
or  in  a  stable  or  other  building  unconnected  with  any  farm  14  is  personal  prop- 


Minnesota.  —  Ingalls  v.  St.  Paul,  etc.,  R. 
Co..  39  Minn.  479,  12  Am.  St.  Rep.  676;  Mer- 
chants' Nat.  Bank  v.  Stanton,  55  Minn.  211,  43 
Am.  St.  Rep.  491. 

Mississippi.  —  Weathersby  v.  Sleeper,  42 
Miss.  732. 

New  Hampshire. — Aldrich  v.  Parsons,  6  N.  H. 
555;  Keyser  v.  School  Dist.  No.  8,  35  N.  H.  477. 

Vermont.  —  Barnes  v.  Barnes,  6  Vt.  388; 
Stafford  v.  Adair,  57  Vt.  63. 

See  also  the  title  Fixtures,  "ol.  13,  pp.  622, 
623,  655  et  sea.  Compare  Histe  v.  Buckley,  4 
Ohio  Cir.  Dec.  490,  8  Ohio  Cir.  Ct.  470. 

1.  When  Building  Becomes  Part  of  Realty.  — 
Turner  v.  Kennedy,  57  Minn.  104.  See  also 
Little  v.  Willford,  31  Minn.  173;  Ingalls  v.  St. 
Paul,  etc.,  R.  Co.,  39  Minn.  479,  12  Am.  St. 
Rep.  676.  And  see  the  title  Fixtures,  vol  13, 
pp.  656,  657. 

2.  Oliver  v.  Brown,  80  Me.  542;  Curtis  v. 
Riddle,  7  Allen  (Mass.)  185. 

3.  See  the  title  Crops,  vol.  8,  p.  301;  and  see 
Fructus  Industriai.es,  etc.,  vol.  14,  p.  560, 
nole  1. 

4.  Crops.  —  Nimmo  v.  Allen,  2  La.  Ann.  451. 
And  see  the  title  Crops,  vol.  8,  p.  303,  note  5. 

5.  Trees.  —  Woodruff  v.  Rubens,  4  La.  Ann. 
127;  Crouch  v.  Smith,  1  Md.  Ch.  401;  Kelley 
v.  Vandivar,  75  Mo.  App.  435;  Jenkins  v.  Mc- 
Curdy,  48  Wis  628,  33  Am.  Rep.  841.  See 
also  the  title  Treks  and  Timber. 

6.  Minerals  —  England.  —  1  Hale  P.  C.  510; 
2  East  P.  C,  c.  16,  §  27. 

United  States.  —  Forbes  v.  Gracey,  94  U.  S. 
762. 


California.  —  People  v.  Williams,  35  Cal.  671. 
Idaho.  —  People  v.  Freeman,  1  Idaho  322. 
Pennsylvania.  — ■  Lyon  v.  Gormley,  53  Pa.  St. 
261;  Green  v.  Ashland  Iron  Co.,  62  Pa.  St.  97, 
Lykens  Valley  Coal  Co.  v.  Dock,  62  Pa.  Si. 
232;  Com.  v.  Steimling,  156  Pa.  St.  400. 
Vermont.  —  Noble  v.  Sylvester,  42  Vt.  146. 
Petroleum  or  Rock  Oil  is  a  part  of  the  realty 
while  it  remains  in  the  cavities  of  the  rocks  in 
situ,  but  when  it  is  brought  to  the  surface  and 
separated  from  the  land  it  becomes  personal 
property.    Williamson  v.  J  ones,  39  W.  Va.  231 ; 
Wilson  v.  Youst,  43  W.  Va.  826;  Carter  v.. 
Tyler  County  Ct.,  45  W.  Va.  806. 

7.  State  v.  Burt,  64  N.  Car.  619. 

8.  Water.  —  Heyneman  v.  Blake,  igCal.  579; 
Parks  Canal,  etc.,  Co.  v.  Hoyt,  57  Cal.  44; 
Dunsmuir  v.  Port  Angeles  Gas,  etc.,  Co.,  24 
Wash.  104.  And  see  the  title  Larceny,  vol. 
18,  p.  514. 

9.  Guernsey  v.  Phinizy,  113  Ga.  898;  Rogers 
v.  Gilinger,  30  Pa.  St.  185,  72  Am.  Dec.  694. 

10.  Fixtures.  -  Carlin  v.  Ritter,  68  Md.  478, 
6  Am.  St.  Rep.  467;  Home  v.  Smith,  105  N. 
Car.  322,  18  Am.  St.  Rep.  903;  Teaff  v.  Hewitt, 
1  Ohio  St.  527,  59  Am.  Dec.  634:  Green  v.  Phil- 
lips, 26  Gratt,  (Va.)  752,  21  Am.  Rep.  323.  See 
generally  the  title  Fixtures,  vol.  13,  p.  594. 

11.  See  the  title  Fixtures,  vol.  13,  p.  615. 

12.  Manure. — Haslem  v.  Lockwood,  37  Conn. 
500,  9  Am.  Rep.  350. 

13.  Plumer  v.  Plumer,  30  N.  H.  558;  Proctor 
v.  Gilson,  49  N.  H.  62;  Snow  v.  Perkins,  60 
N.  H.  493,  49  Am.  Rep.  333. 

14.  Needhatn  v.  Allison,  24  N.  H.  355 ;  Plumer 
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erty.  But  manure  made  in  the  usual  course  of  husbandry  upon  a  farm  is  so 
attached  to  and  connected  with  the  realty  that,  in  the  absence  of  any  express 
stipulation  to  the  contrary,  it  becomes  appurtenant  to  and  is  regarded  as  a 
part  of  it.1 

Stocks  and  Bonds  of  a  Corporation  are  personal  property.3 

b.  Between  Chattels  Real  and  Chattels  Personal.  —  Personal 
property  is  divided  into  two  main  divisions  or  leading  classes,  chattels  real  and 
chattels  personal.  A  chattel  real  is  an  estate  in  land  other  than  one  for  life 
or  of  inheritance.3  Chattels  real,  though  for  historical  reasons  they  are 
regarded  as  personal  property,  partake  of  the  nature  of  land  and  possess  many 
of  the  qualities  of  real  property:  consequently  questions  relating  to  them  are 
more  conveniently  treated  under  titles  relating  to  real  estate.4  Chattels 
personal  are,  properly  and  strictly  speaking,  things  movable,  which  may  be 
annexed  to  or  attendant  on  the  person  of  the  owner,  and  at  law  will  accom- 
pany him  wherever  he  may  go.5 

c.  Between  Corporeal  and  Incorporeal  Personal  Property  —  cor- 
poreal Chattels.  —  Personal  property  is  either  corporeal  or  incorporeal.  Corporeal 
chattels  are  such  as  are  of  a  material  or  physical  nature  and  affect  the  senses  — 
such  as  may  be  seen  and  handled.  Among  the  more  important  classes  of  cor- 
poreal chattels  are  domestic  animals,6  vegetable  products,  including  fruits  and 
grain,  when  severed  from  the  soil,7  trees  after  ihey  have  been  cut  down,**  logs 
and  lumber, 9  minerals  and  metals  after  they  have  been  taken  from  the  eaith,10 
gas,11  and  ice  after  it  has  been  harvested.12  A  very  important  class  of  corpo- 
real chattels  consists  of  those  things  which  are  used  for  transportation,  such  as 
vessels,13  street  and  railroad  cars  and  locomotive  engines,11  carriages,  wagons, 
carts,15  and  bicycles  16  Other  important  chattels  belonging  to  this  class  are 
implements  and  utensils,17  furniture, 18  m usical  instruments,  books,19  works 
of  art,20  photographs,21  plate,22  jewelry,23  articles  of  clothing,24  and  wares 
and  merchandise  generally.23     Money  also  belongs  to  this  class  of  chattels.26 

v.  Plumer,  30  N.  H.  558;  Corey  v.  Bishop,  4S  8.  See  the  title  Trees  and  Timber. 

N.  H.  146;  Snow  v.  Perkins,  60  N.  H.  493,  49  9.  See  the  title  Logs  and  Lumber,  vol.  19, 

Am.  Rep.  333.  p.  522. 

1.  Manure  Made  on  Farm  in  Usual  Course  of  10.  See  the  title  Mines  and  Mining  Claims, 
Husbandry. — ■  Haslem  v.  Lockwood.  37  Conn.  vol.  20,  p.  677;  and  see  supra,  this  section,  Be- 
500,  9  Am.  Rep.  350;  Plumer  v.  Plumer,  30  N.  tween  Personal  and  Real  Property. 

H  558;  Perry  v.  Carr,  44  N.  H.  118;  Corey  v.  11.  See  the  titles  Gas  Companies,  vol.  14,  p. 

Bishop,  48  N.  H.  146;  Snow  v.  Perkins,  6o  N.  915;  Mines  and  Mining  Claims,  vol.  20,  p.  677; 

H.  493,  49  Am.  Rep.  333.    See  also  Manure,  Natural  Gas,  vol.  21,  p.  417;  and  see  Gas, 

vol.  19,  p.  927.  vol.  14,  p.  914. 

2.  Corporation   Stocks   and   Bonds.  —  Rex    v.  12.  See  the  title  Ice,  vol.  15,  p.  907. 
Capper,  5  Price  217;  Hatchins  v.  State  Bank,  13.  See  the  title  Ships  and  Shipping. 

12  Met.  (Mass.)  426;  McKeen  i>.  Northampton  14.  See  Car,  vol.  5,  p.  144,  and  the  cross- 
County,  49  Pa  St.  519,  88  Am.  Dec.  515 ;  White-  references  there  given;  Locomotive,  vol.  19, 
sell  v.  Northampton  County,  49  Pa.  St.  526;  p.  518. 

Huntzinger     Philadelphia  Coal  Co.,  ir  Phila.  15.  See  Carriage,  vol.  5,  p.  151 -;  Cart,  vol  5, 

(Pa.)  609,  33  Leg.  Int.  (Pa.)  178.  p.  746;  Coach,  vol.  6,  p.  170;  Stage;  Wagon; 

3.  C;nt.  Diet.  and  the  title  Law  of  the  Road,  vol.  iS.  p. 

4.  For  a  full  treatment  of  the  questions  re-  577. 

lating  to  chattels  real,  see  the  titles  Estates,  16.  See  the  title  Bicycles,  vol.  4,  p.  15. 

vol.  11,  p.  364;  Landlord  and  Tenant,  vol.  18,  17.  See  Implement,  vol.  15.  p.  1074;  Tools. 

p.  149;  Leases,  vol.  18,  p.  593;  Real  Property.  18.  See  Furniture,  vol.  14,  p.  56S,  and  the 

And  see  Chattels,  vol.  5,  pp.  1023,  1024,  notes.  cross-references  there  given. 

5.  2  Black.  Com.  387.  19.  See  Book,  vol.  4,  p.  703,  and  the  title 
Coke  says  that  such  chattels  are  called  per-  Copyright,  vol.  7,  p.  50S. 

sonal  "  because  for  the  most  part  ihey  belong  20.  See  Art.  vol.  2,  p.  943;  Picture, post;  and 

to  the  person  of  a  man,  or  else  for  that  they  the  title  Copyright,  vol.  7,  p.  508. 

are  to  be  recovered  by  personal  actions."   Co.  21.  See  the  title  Photographs,  post. 

Litt.  n8£.  22.  See  Plate,  post. 

6.  See  the  titles  Animals,  vol.  2,  p.  341;  23.  See  Jewel  —  Jewelry,  vol.  17,  p.  613. 
Horses,  vol.  15,  p.  750;  and  see  Cattle,  vol.  24.  See  Clothes,  vol.  6,  p.  148. 

5,  p.  771.  25.  See    Merchant —  Mercantile —  Mer- 

7.  See  the  title  Crops,  vol.  8,  p.  301;  and  see  chandise,  vol.  20,  p.  579. 
Fruit,  vol.  14,  p.  560;  Grain,  vol.  14,  p.  mo.  26.  See  Money,  vol.  20,  p.  837. 
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Incorporeal  Chattels  are  such  as  are  immaterial  and  do  not  affect  the  senses, 
but  exist  only  in  contemplation  of  law.  To  this  class  belong  the  right  of  a 
legatee  1  or  distributee,2  of  an  insurer, 3  of  an  annuitant,4  of  one  entitled  to  a 
pension,5  of  an  inventor  who  has  taken  out  a  patent,0  of  an  author  under  the 
copyright  law,7  and  of  a  manufacturer  to  a  trademark.8  To  this  class  also 
belongs  the  right  to  the  good  will  of  a  trade  or  business.9  So  seats  on 
exchanges  come  within  this  class,10  as  do  rights  of  action,  including  both  rights 
on  contracts11  and  for  torts.12  So  it  includes  debts  13  and  the  rights  of  the 
holder  of  a  bond,11  bill  of  exchange,  note,10  or  check.16  It  likewise  includes 
the  right  of  a  holder  of  corporation  shares.17  Chattels  real  are  also  a  species 
of  incorporeal  property.'8 

Choses  in  Possession  and  Choses  in  Action.  —  The  older  classification  of  personal 
property  into  choses  or  things  in  possession  and  choses  or  things  in  action 
seems  to  have  been  an  attempt,  but  by  the  use  of  rather  misleading  terms,  to 
divide  personal  property,  upon  the  lines  here  given,  into  things  corporeal  and 
things  incorporeal. 19 

III.  Ownership  and  Its  Attributes  —  1.  In  General.  —  The  ownership  of 
personal  property  carries  with  it  the  right  to  use  and  dispose  of  it  at  will  so 
long  as  no  disposition  is  made  of  it  that  is  inconsistent  with  the  public  welfare. 
With  this  single  qualification  the  owner  may  sell,  exchange,  or  pledge  it;  he 
may  dispose  of  it  by  gift  or  provide  by  will  for  its  disposition  after  his  death; 
or  he  may,  if  he  sees  fit,  abandon  or  destroy  it.  This  is  true,  of  course,  only 
where  the  ownership  is  unqualified.  One  may  acquire  by  contract,  gift,  or 
testamentary  disposition  a  qualified  or  limited  estate  or  property  in  chattels.20 
Perhaps  the  most  frequent  and  important  instance  of  a  qualified  or  limited 
ownership  of  personal  property  is  that  arising  from  a  bailment.  Here  the 
bailee  becomes  a  temporary  or  special  owner  with  certain  limited  powers  over 
the  chattel  bailed,  while  the  general  ownership  remains  in  the  bailor.21  The 
ownership  of  property  and  the  rights  appertaining  thereto  are,  in  the  United 
States,  protected  by  express  constitutional  provisions.  The  most  important 
and  far-reaching  of  these  provisions  are  those  which  declare  that  private  prop- 
erty shall  not  be  taken  for  public  uses  without  just  compensation  and  that  no 
person  shall  be  deprived  of  property  without  due  process  of  law.22  But,  as 
has  been  stated,  the  owner  of  personal  property  cannot  dispose  of  it  in  a  man- 
ner detrimental  to  the  public  welfare,  and  the  state,  where  the  public  good 
demands  it,  may,  in  the  exercise  of  the  police  power,  regulate  the  use  and 
disposition  of  such  property.23    So  the  owner  of  personalty  may  for  the  public 

1.  See  the  title  Legacies  and  Devises,  vol.  18.  See  supra,  this  section,  Between  Chattels 
1 8,  p.  704.  Real  and  Chattels  Persojial. 

2.  See  the  title  Succession.  19.  See  generally  Chose,  Choses  in  Action, 

3.  See  the  title  Insurance,  vol.  16,  p.  830,  vol.  6,  p.  2. 

and  the  oiher  insurance  titles  mentioned  in  the  20.  For  a  full  treatmentof  this  question  in  its 

table  of  cross-references  there  given.  various  aspects  see  the  titles  Abandonment 

4.  See  the  title  Annuities,  vol.  2,  p.  386.  and  Total  Loss,  vol.  1,  p.  4;  Conditional 

5.  See  the  title  Pensions  and  Bounties,  ante.  Sales,  vol.  6,  p.  436;  Contracts,  vol.  7,  p.  88; 

6.  See  the  title  Patents,  ante,  p.  260.  Estates,  vol.  11,  pp.  374,  377;  Exchange  of 

7.  See  the  title  Copyright,  vol.  7,  p.  508.  Property,  vol.  11,  p.  569;  Gifts,  vol.  14,  p. 

8.  See  the  title  Trademarks.  1006;  Legacies  and  Devises,  vol.  18,  p.  704; 

9.  See  the  title  Good  Will,  vol.  14,  p.  1085.  Pledge    and    Collateral    Security,  post; 

10.  See  the  title  Stock  and  Produce  Ex-  Sales;  Vendor  and  Purchaser;  Wills;  and 
change.  see  Abandon,  vol.  1,  p.  1. 

11.  See  the  title  Contracts,  vol.  7,  p.  88,  and  21.  Bailment.  —  See  the  title  Bailments,  vol. 
the  cross-references  there  given.  3,  p.  732,  and  the  cross-references  there  given. 

12.  See  the  title  Torts.  22.  Upon  the  question  of  constitutional  pro- 

13.  See  the  title  Debt,  vol,  8,  p.  982;  and  see  lection  of  personal  property  rights  see  the 
Creditor,  vol.  8,  p.  238.  titles  Constitutional  Law,  vol.6,  p.  882;  Due 

14.  See  the  title  Bonus,  vol.  4,  p.  618.  Process  of  Law,  vol.  10,  p.  287;  Eminent 

15.  See  the  title  Bills  of  Exchange  and  Domain,  vol.  10,  p.  1043;  Impairment  of  Obli- 
Promissory  Notes,  vol.  4,  p.  65.  gation  of  Contracts,  vol.  15,  p.  1030;  Jury 

16.  See  the  title  Checks,  vol.  5,  p.  1028.  and  Jury  Trial,  vol.  17,  p.  1086;  Taxation. 

17.  See  the  titles  Stock;  Stockholders.  23.  See  the  title  Police  Power,  post. 
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weal  be  deprived  thereof  under  the  taxing  power1  or  in  the  exercise  of  the 
right  of  eminent  domain.2  But  in  the  exercise  of  these  powers  the  state  miut 
act  within  constitutional  and  other  legal  limitations. 

2.  Distinction  Between  Legal  and  Equitable  Ownership.  —  The  ownership  of 
personal  property  may  be  either  legal  or  equitable.  The  legal  ownership  is 
that  which  is  recognized  in  a  court  of  law.  The  equitable  ownership  is  that 
which  is  recognized  only  in  a  court  of  equity  and  is  there  regarded  as  the  real 
substantial  ownership.  It  is  essential  to  the  existence  of  equitable  ownership 
that  there  should  be  a  legal  ownership  of  the  same  property,  and  that  the  two 
estates  or  ownerships  should  be  separate.  Where  they  become  united  the 
equitable  ownership  is  absorbed  into  the  legal  ownership  and  extinguished.3 
The  several  classes  of  equitable  estates  in  personal  property  and  the  rules 
governing  them  are  fully  treated  under  other  titles  in  this  work.4 

3.  Future  Estates.  —  Under  the  rules  in  force  in  the  early  stages  of  the 
common  law,  no  future  ownership,  to  take  place  in  expectancy,  could  be 
created  in  personal  property.  But  in  wills,  limitations  in  remainder  of  chattels, 
after  a  bequest  of  their  use  for  life,  were  permitted,  in  which  case  the  prop- 
erty was  supposed  to  continue  all  the  time  in  the  executor  of  the  legator. 
Now,  however,  this  doctrine  has  become  obsolete,  and  future  interests  may  be 
created  in  personal  property  either  by  deed  or  by  will,  the  one  exception  to 
the  rule  being  in  the  case  of  chattels  which  can  be  used  or  enjoyed  only 
by  consuming  them.     This  subject  is  fully  treated  elsewhere  in  this  work.5 

4.  Separate  Ownership  and  Co-ownership.  —  Personal  property  may  be  owned 
exclusively  by  one  person  or  by  two  or  more  persons.  Where  it  is  owned 
by  more  than  one  person,  the  owners  are  either  joint  tenants  or  tenants  in 
common.  These  forms  of  ownership  have  been  defined  and  fully  treated 
elsewhere  in  this  work.6 

IV.  Title  —  1.  In  General.  —  There  are  three  different  ways  in  which  title 
to  personal  property  may  be  acquired:  (i)  By  original  acquisition;  (2)  by 
transfer  by  act  of  the  law ;  (3)  by  transfer  by  act  of  the  parties.  In  this  order 
these  several  modes  of  acquisition  will  now  be  considered. 

2.  By  Original  Acquisition  —  a.  By  Occupancy.  —  Occupancy  has  been 
defined  to  be  "  that  mode  of  acquiring  property  which  is  founded  on  the 
principle  that  he  who  takes  possession  of  an  ownerless  thing,  with  the  design 
of  appropriating  it  to  himself,  thereby  becomes  owner  of  it."  7  At  an  early 
period  in  the  development  of  the  human  race  a  man  was  recognized  as  the 
owner  of  such  property,  and  only  such,  as  he  took  possession  of  and  main- 
tained a  physical  dominion  over.  Title  by  occupancy,  therefore,  may  truth- 
fully be  said  to  be  the  foundation  of  the  right  of  property,  the  germ  from 
which  our  modern  laws  of  property  have  been  gradually  developed.  With 
the  advance  of  civilization  and  the  development  of  other  modes  of  acquiring 
property,  title  by  occupancy  lost  its  importance  in  the  law,  and  it  has  now 
become  almost  extinct.  There  are  still,  however,  several  modes  of  acquiring 
title  which  may  be  grouped  under  this  head.  To  this  class  belong  the  title 
which  the  finder  of  lost  chattels  acquires,8  the  title  acquired  by  the  appro- 

1.  See  the  title  Taxation.  7.  Cent.  Diet. 

2.  See  the  title  Eminent  Domain,  vol.  10,  8.  Title  of  Finder  of  Lost  Chattels.  —  See  the 
p.  1043.  title  Lost  Property,  vol.  19,  p.  579;  and  see 

3.  See  the  title  Merger,  vol.  20,  p.  5S7.  Occupancy  (Abandoned  Properly),  vol.  21,  p. 

4.  Sjl*  the  titles  Assignments,  vol.  2,  p.  1007;  765.    See  also  Eastman  v.  Harris,  4  La.  Ann. 

Chattel  Mortgages,  vol.  5,  p.  945;  Cower-  193. 

sion  and  Reconversion,  vol.  7,  p.  463;  Hus-  As  to  the  title  acquired  by  the  finder  of  treas- 

band  and  Wife,  vol.  15,  p.  785;  Liens,  vol.  19,  ure  trove,  see  the  title  Treasure  Trove. 

p.  3;  Pledge  and  Collateral  Security,  post;  As  to  the  title  to  wrecks,  see  the  title  Wrecks. 

Trusts.  As  to  the  title  of  derelict  property  and  the 

5.  See  the  title  Remainders  and  Executory  rights  of  the  finder  thereof,  see  the  title 
Interests.  Salvage. 

6.  See  the  title  Joint  Tenants  and  Tenants  Goods  Waived  or  Scattered  by  a  Thief  in  His 
IN  Common,  vol.  17,  p.  646.  Flight  were  held  at  common  law  10  belong  10 
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priation  of  ice  formed  in  public  waters,1  and  the  title  acquired  to  animals  jcrce 
naturce  by  reclaiming  them.2 

Title  Acquired  by  Capture.  —  At  common  law  personal  property  taken  by  capture 
in  war  was  adjudged  to  belong  to  the  captor.3  But  it  is  now  a  well-recognized 
rule  of  international  law  that  captures  made  on  the  high  seas,  called  prize,  and 
chattels  taken  on  land,  called  booty,  belong  to  the  state  in  whose  name  and 
by  whose  authority  they  are  taken.*  This  rule  has  been  recognized  in  Eng- 
land, where  the  captured  property  vests  in  the  crown,5  and  in  the  United 
States,  where  it  vests  in  the  national  government.6  There  are  laws  in  most 
modern  states  providing  for  the  distribution  of  the  proceeds  of  captured  prop- 
erty, or  a  part  of  such  proceeds,  among  the  captors,  as  a  reward  for  bravery 
and  a  stimulus  to  the  performance  of  duty,  and  doubtless  also  as  a  restraint 
upon  pillage.7  Such  statutes  have  been  enacted  both  in  England  M  and  in  the 
United  States.9  This  subject  is  exhaustively  treated  under  another  title  in 
this  work.10 

b.  By  ACCESSION.  — ■  The  right  of  accession  is  the  right  which  a  person  has 
to  all  that  his  property  produces  and  the  right  to  that  which  is  united  to  it  by 
accession,  either  naturally  or  artificially.11  Accession  as  a  source  of  title  to 
personal  property  is  fully  treated  elsewhere  in  this  work. 18 

c.  By  CONFUSION.  —  Very  closely  allied  to  title  by  accession  is  title  by 
confusion.    This  has  been  defined  and  fully  considered  in  another  title.13 

d.  By  Intellectual  Labor.  —  To  title  by  original  acquisition  belongs 
the  right  of  authors  and  inventors  to  the  exclusive  use  and  profit  of  their 
productions  and  discoveries,  which  the  law  secures  to  them  for  a  limited 
time.14  To  this  class  of  title  belongs  also  the  right  which  the  appropriator  of 
a  trademark  has  to  its  exclusive  use.15 

3.  By  Transfer  by  Act  of  Law  —  a.  By  Forfeiture.  —  The  Word  "Forfeiture" 
in  Its  Original  Sense  in  the  Common  Law  applied  to  the  transfer  to  the  crown  or  to 
the  owner's  immediate  feudal  superior  of  the  lands  and  goods  of  a  traitor  or 
felon  on  his  conviction  and  attainder,  or  of  the  goods  of  a  person  who  fled 
from  justice  in  respect  of  a  capital  felony  or  petit  larceny,  even  if  he  were 
acquitted. 16 


the  king,  upon  the  ground  that  there  was  a 
default  in  Ihe  party  robbed  in  not  making 
fresh  pursuit  of  the  thief  and  reclaiming  the 
stolen  goods  before  the  public  officer  seized 
them.  Foxley's  Case,  5  Coke  109,  Cro.  Eliz. 
694.  And  see  the  title  Larceny,  vol.  18,  p.  533. 
But  this  prerogative  of  the  crown  was  placed 
at  common  law  under  so  many  checks  (Finch's 
Law  212),  and  is  so  unjust  in  itself,  that  it  may 
perhaps  be  considered  as  never  adopted  in  the 
United  States  as  against  the  real  owner,  and 
never  put  in  practice  as  against  the  finder; 
though  as  against  him  the  title  of  the  state 
would  probably  be  deemed  to  be  paramount. 
2  Kent's  Com.  358. 

1.  See  the  title  Ice,  vol.  15,  pp.  910,  912. 

2.  See  the  title  Animals,  vol.  2,  p.  342. 

3.  Title  Acquired  by  Capture. —  Finch's  Law 
28,  178;  Bro.  Abr.,  tit.  Property,  pi.  18,  38; 
Rex  v.  Broom,  12  Mod.  134;  Morrough  v. 
Comyns,  1  Wils.  C.  PI.  211,  per  Wright,  J. 

4.  Grotius,  bk.  3,  c.  6;  Vattel,  bk.  3,  c.  9, 
§  164;  1  Kent's  Com.  100. 

5.  The  Elsebe,  5  C.  Rob.  155;  Brymer  v. 
Atkins,  1  H.  Bl.  164;  Banda,  etc.,  Booty,  L. 
R.  1  A.  &  E.  109. 

6.  Lamar  v.  Browne,  92  U.  S.  187;  Young 
v.  U.  S.,  97  U.  S.  39;  The  Cherokee,  2  Sprague 
(U.  S.)  235,  3  Am.  L.  Reg.  N.  S.  289;  Stewart 
v.  U.  S.,  I  Ct.  CI.  113;  The  Anglia,  Blatcht. 

22  C.  of  L. — 48 


Prize  Cas.  566,  1  Fed.  Cas.  No.  391;  The  Aig- 
burlh,  Blatchf.  Prize  Cas.  635,  1  Fed.  Cas.  No. 
105;  Jecker  v.  Montgomery,  13  How.  (\5.  S.) 
498. 

7.  See  Banda,  etc.,  Booty,  L.  R.  1  A.  &  E. 
109;  The  Selma,  1  Lowell  (U.  S.)  30. 

8.  Brymer  v.  Atkins,  1  H.  Bl.  164;  The 
Elsebe,  5  C.  Rob.  155;  Banda,  etc..  Booty,  L. 
R.  1  A.  &  E.  109. 

9.  The  Selma,  1  Lowell  (U.  S.)  30;  The 
Cherokee,  2  Sprague  (U.  S.)  235,  3  Am.  L.  Reg. 
N.  S.  289;  Stewart  v.  U.  S.,  I  Ct.  CI.  113;  The 
Siren,  7  Wall.  (U.  S.)  152. 

10.  See  the  title  War. 

11.  Accession.  —  2  Black.  Com.  404;  2  Kent's 
Com.  360. 

12.  See  the  title  Accession,  vol.  1,  p.  247. 
As  to  the  title  to  the  increase  of  animals,  see 

the  title  Animals,  vol.  2,  p.  348. 

As  to  who  was  entitled  to  the  offspring  of 
slaves  when  slavery  existed  in  the  United 
States,  see  the  title  Slaves  and  Slavery. 

13.  See  the  title  Confusion  of  Goods,  vol.  6, 
P-  592. 

14.  See  the  titles  Copyright,  vol.  7,  p.  508; 
Patents,  ante,  p.  260. 

15.  See  the  tide  Trademarks. 

16.  Forfeiture  at  Common  Law  Defined.  —  4 
Black.  Com.  381  e1  sea./  Coombes  v.  Reg.,  2 
Rob.  Ecc.  547,  16  Jur.  820,  24  Eng.  L.  &  Eq. 
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By  statute  in  England  forfeitures  have  been  abolished  except  in  the  case  of 
outlawry.1 

In  the  United  states  the  title  to  forfeited  property  passes  to  the  state.  For- 
feiture, however,  is  not  now  a  question  of  much  importance  in  the  United 
States,  for  though  some  of  the  early  cases  recognized  the  common-law  for- 
feitures,2 and  in  some  states  forfeitures  similar  to  those  at  common  law  were 
created  by  statute,3  the  strong  tendency  has  been  to  abolish  forfeitures  or 
very  materially  to  limit  them.  Thus,  the  Constitution  of  the  United  States 
provides  that  no  attainder  of  treason  shall  work  forfeiture  except  during  the 
life  of  the  person  attainted,4  and  in  a  number  of  the  states  forfeitures  have 
been  abolished  by  constitutional  provision  or  statute,  while  in  others  there  are 
constitutional  provisions  taking  away  the  right  of  forfeiture  in  the  case  of 
certain  crimes,  or  prohibiting  forfeiture  except  in  the  single  case  of  treason, 
or  providing  that  no  attainder  of  treason  or  felony  shall  work  forfeiture  except 
during  the  life  of  the  offender. 5 

Under  the  Federal  Statutes  there  are,  however,  some  cases  of  forfeiture  for  crime. 
Important  instances  of  crimes  under  these  statutes  for  which  forfeiture  is  a 
penalty  are  violations  of  statutes  regulating  fisheries,6  navigation,  and  com- 
merce,7 or  concerning  customs  or  internal  revenue.8  The  forfeiture  under 
these  statutes,  however,  is  not  a  forfeiture  of  the  entire  estate  of  the  offender, 
but  is  only  a  forfeiture  of  the  instruments  of  crime  or  of  the  particular  property 
to  which  the  statute  has  reference. 

Property  Subject  to  Forfeiture.  —  Every  species  of  personal  property,  both  cor- 
poreal and  incorporeal,  is  subject  to  forfeiture.9 

Where  the  Wrongdoer  Has  Only  a  Qualified  Title  to  Goods,  as  where  they  are  pledged 
or  have  been  distrained  for  rent,  only  the  qualified  title  will  pass.10 

When  Title  Passes.  —  At  common  law  forfeiture  of  personal  property  upon 
an  attainder  of  either  treason  or  felony  has  relation  to  the  time  of  the  con- 
viction. Consequently,  one  who  in  good  faith  purchases  such  propert}7  from 
the  offender  between  the  time  of  the  commission  of  the  offense  and  the 
conviction  acquires  a  valid  title  which  cannot  be  divested  by  the  forfeiture.11 

b.  By  Sale  to  Pay  Taxes.  —  Upon  the  failure  of  a  person  to  pay  taxes 
due  from  him,  his  personal  property  may  be  seized  and  sold  at  public  sale  in 
order  to  raise  the  amount  of  the  taxes  in  arrear,  and  by  such  sale  the  title  will 
pass  to  the  purchaser.    Tax  sales  are  regulated  by  statute.12 

c.  By  Exercise  of  Right  of  Eminent  Domain.  —  Title  to  personal 
property  may  be  acquired  through  the  exercise  by  the  state  of  its  power  to 
apply  private  property  to  public  purposes  on  payment  of  just  compensation  to 
the  owner.  Where  the  right  is  exercised  the  owner  of  the  property  is  entitled 
to  the  protection  of  the  constitutional  guaranties  that  private  property  shall 
not  be  taken  except  by  due  process  of  law  and  upon  the  payment  of  just  com- 
pensation therefor. 13 

d.  By  JUDGMENT.  —  A  judgment  in  personam  for  a  specific  sum  of  money 
does  not  vest  any  title  to  property.    It  is  a  mere  incorporeal  right,  which  can 

598;  Toomesf.  Etherington,  1  Saund.  361,  and  5.  See  the  constitutions  and  statutes  of  the 

note.    See  generally  Forfeit — Forfeiture,  several  states. 

vol.  13,  p.  1073,  and  the  cross-references  there  6.  See  the  title  Fish  and  Fisheries,  vol.  13, 

given.  p.  586  et  seq. 

1.  33  &  34  Vict.,  c.  23.  See  Avery  v.  Everett,  7.  See  the  title  Ships  and  Shipping. 
no  N.  Y.  328.  8.  See  the  title  Revenue  Laws. 

2.  Com.    v.    Pennock,    3    S.   &   R.   (Pa.)  9.  2  Hawk.  P.  C.  c.  49,  §  9- 
199;    Dietrick  v.   Mateer,   10  S.  &  R.  (Pa.)  10.  Vin.  Abr.,  tit.  Forfeiture,  D. 

151.  11.  4  Black.  Com.  387,  388;  2  Hawk.  P.  C, 

3.  Statutory  Forfeiture.  —  Den  v.  Banta,  1  N.  c.  49,  §30.  And  see  Forfeit —  Forfeiture, 
J.  L.  308;  Den  v.  Clark,  I  N.  J.  L.  391 ;  Dunham  vol.  13,  p.  1077. 

v.  Drake,  1  N.  J.  L.  363;  Ash  v.  Ashton,  3  W.  12.  This  subject  is  treated  under  the  title 

&  S.  (Pa.)  510;  Wells  v.  Martin,  2  Bay  (S.  Tax  Sales. 

Car.)  20.  13.  For  a  treatment  of  this  subject,  see  the 

4.  Const.  U.  S.,  art.  3,  §  3.  title  Eminent  Domain,  vol.  ro,  p.  1043. 
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be  made  substantially  effective  only  through  the  medium  of  an  execution. 
But  a  judgment  or  decree  against  a  person  for  the  delivery  of  a  specific 
chattel  passes  title  thereto,  though  an  execution  may  be  necessary  to  put  the 
owner  in  possession.1  So  a  judgment  in  rem  against  personal  property  of  its 
own  force  changes  the  ownership  of  the  property.  The  most  frequent  cases 
of  this  kind  of  judgment  are  found  in  the  courts  exercising  admiralty  juris- 
diction, usually  in  the  enforcement  of  liens.2  Whether,  in  an  action  of  tres- 
pass or  trover  by  the  owner  of  chattels  to  recover  their  value  from  one  who 
has  wrongfully  converted  them  to  his  own  use,  a  judgment  for  the  plaintiff 
will  of  its  own  unaided  force  vest  title  to  the  chattels  in  the  defendant,  or 
whether  it  is  essential  to  the  transfer  of  title  that  the  amount  of  the  judgment 
should  first  be  actually  paid  or  recovered  by  execution,  is  a  question  upon 
which  there  is  some  conflict  of  authority.  As  this  matter  is  exhaustively 
treated  under  other  titles  in  this  work,  it  is  necessary  here  only  to  refer  to 
those  titles.3 

e.  By  Operation  of  Insolvency  and  Bankruptcy  Laws.  —  The  opera- 
tion of  insolvency  and  bankruptcy  laws  in  transferring  title  to  the  insolvent's 
personal  property  to  the  trustee  or  assignee  appointed  in  the  proceedings  to 
wind  up  his  affairs,  and  finally  in  the  event  of  a  sale  of  the  property  for  the 
payment  of  the  insolvent's  debts  in  transferring  title  to  the  purchaser,  is  a 
subject  which  has  been  fully  treated  under  another  title  in  this  work.4 

/.  By  Marriage.  —  To  title  by  act  of  the  law  are  to  be  referred  those 
rights  which  by  marriage  the  husband  acquires  in  his  wife's  personal  property 
and  e  converso  which  the  wife  acquires  in  the  husband's.  This  subject  is 
treated  elsewhere  in  this  work.5 

g.  By  Succession.  —  Questions  relating  to  the  devolution  of  the  title  to 
personal  property  where  the  owner  dies  leaving  a  valid  will  disposing  thereof, 
or  where  the  owner  dies  intestate  but  leaves  alive  a  husband,  wife,  or  next  of 
kin,  are  fully  treated  under  other  titles  in  this  work.  It  is  sufficient  here 
merely  to  refer  to  those  titles.6 

h.  By  Escheat.  —  In  feudal  law  the  term  "  escheat  "  had  no  application 
to  personal  property.7  But  in  the  United  States  the  meaning  of  the  term  has 
been  extended  by  the  statutes  of  the  several  states  so  as  to  be  applicable  to 
all  forms  of  personal  property,  and  the  devolution  of  title  to  personalty  is 
regulated  by  such  statutes.8 

4.  By  Transfer  by  Act  of  Parties.  —  Title  to  personal  property  by  transfer  by 
act  of  the  parties  may  be  either  by  gift,9  by  contract,10  or  by  adverse  posses- 
sion, in  which  last  case  the  law  presumes  that  a  transfer  was  made.11  Title  by 
contract  includes  title  acquired  by  sale,12  by  exchange  or  barter,13  by  mort- 
gage,14 and  by  pledge.15 

The  Hold  or  Claim  Acquired  on  Personal  Property  by  a  Lien  is  generally  acquired  by 


1.  See  the  titles  Replevin;  Specific  Per- 
formance. 

2.  Upon  this  subject  see  the  titles  Maritime 
Liens,  vol.  19,  p.  1079;  Salvage;  Seamen; 
Ships  and  Shipping. 

3.  See  the  titles  Trespass;  Trover. 

4.  See  the  title  Insolvency  and  Bankruptcy, 
vol.  16,  pp.  721  et  seq.,  747  et  seq. 

5.  See  the  title  Husband  and  Wife,  vol.  15, 
pp.  820  et  seq.,  833  et  seq.  • 

6.  See  the  titles  Legacies  and  Devises,  vol. 
18,  p.  704,  and  the  cross-references  there 
given;  Succession. 

7.  See  the  title  Escheat,  vol.  n.  pp.  316, 
322. 

8.  See  the  titles  Escheat,  vol.  11,  p.  322  et 

seq.;  SUCCESSION. 

At  Common  Law  personal  property,  upon  the 


death  of  its  owner  intestate  and  without  hus- 
band, wife,  or  kindred,  vested  in  the  king  in 
right  of  his  crown.  Hensloe's  Case,  9  Coke 
38*;  Dyke  v.  Walford,  5  Moo.  P.  C.  434. 

9.  See  the  title  Gifts,  vol.  14,  p.  1006,  and 
the  cross-references  thereto  appended. 

10.  See  the  title  Contracts,  vol.  7,  p.  88,  and 
the  cross-references  there  given. 

11.  See  the  title  Adverse  Possession,  vol.  1, 
p.  874. 

12.  See  the  title  Sales. 

13.  See  Barter,  vol.  3,  p.  869,  and  the  title 
Exchange  of  Property,  vol.  n.  p.  569. 

14.  See  the  titles  Chattel  Mortgages,  vol.  5, 
p.  945;  Equitable  Mortgages,  vol.  11,  p.  122; 
Mortgages,  vol.  20,  p.  888. 

15.  See  the  title  Pledge  and  Collateral 
Security,  post. 
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act  of  the  parties.  But  a  lien  confers  no  right  of  property;  it  imports  at  most 
only  security  for  a  debt  or  charge.1 

V.  Liability  for  Wrongs  Relating  to  Personal  Property  —  1.  Civil  Lia- 
bility —  a.  Wrongs  Relating  to  Corporeal  Property  —  (i)  Deprivation 
of  Possession  —  At  Law.  —  If  a"  person  unlawfully,  whether  by  force  or  by  fraud, 
takes  possession  of  corporeal  personal  property  belonging  to  another,  or  if 
after  lawfully  obtaining  possession  of  another's  property  he  unlawfully  detains 
it,  he  may  at  the  suit  of  the  owner  be  compelled  to  return  the  things  taken  or 
detained  and  also  to  pay  damages  for  the  loss  sustained  by  the  wrongful 
invasion  of  property  right,3  or  he  may,  if  the  owner  prefers,  be  compelled  to 
pay  in  money  the  value  of  the  things,  together  with  damages  for  the  taking 
or  detention.3 

In  Equity.  — ■  Ordinarily  there  is  no  remedy  in  equity  for  the  unlawful  taking 
or  detention  of  another's  corporeal  personal  property.  But  in  certain  excep- 
tional cases  where  there  is  no  plain,  adequate,  and  complete  remedy  at  law, 
and  the  owner  of  the  property  will  suffer  irremediable  loss  unless  some  relief 
is  given,  equity  will  interfere  and  require  the  specific  delivery  of  chattels 
wrongfully  detained.4  Thus,  courts  of  equity  have  jurisdiction  to  give  specific 
relief  to  persons  having  a  right  to  the  possession  of  deeds  and  other  instru- 
ments and  securities,  such  as  bonds,  negotiable  instruments,  and  other  evi- 
dence of  property,  by  a  decree  for  their  surrender  and  delivery  by  those 
who  wrongfully  detain  and  withhold  them.5  So  a  court  of  equity  has  juris- 
diction to  enforce  the  restitution  or  delivery  of  specific  chattels  which  have  a 
peculiar  artificial  value,  and  for  which,  therefore,  adequate  compensation 
cannot  be  obtained  at  law.6 

(2)  Damage  While  in  Owner's  Possession.  —  If  a  person  injure  another's 
corporeal  chattels  while  they  are  in  the  owner's  possession,  he  will  be  liable 
in  damages  therefor  to  an  amount  that  will  compensate  the  owner  for  the 
injury;  and  this  whether  the  injury  is  accompanied  with  force  and  is  imme- 
diately injurious  to  the  property  7  or  is  merely  consequential  and  not  the 
result  of  any  breach  of  the  peace.8 

b.  Wrongs  Relating  to  Incorporeal  Property  —  (1)  BreacJiof  Con- 
tract. —  The  most  important  class  of  incorporeal  chattels  consists  of  rights 
arising  out  of  contract.  It  follows  that  breach  of  contract  is  the  most  fre- 
quent wrong  to  which  such  chattels  are  subject.    The  question  of  breach  of 

1.  See  the  title  Liens,  vol.  19,  p.  3,  and  the  that  the  assignee  in  bankruptcy  of  the  insured 
cross  references  there  given.  could  maintain  a  hill  in  equity  to  recover  pos- 

2.  Liability  at  Law  for  Wrongful  Deprivation  of  session  thereof.  Brigham  v.  Home  L.  Ins. 
Possession.  —  Pitman  v.  Baumstark,  63  Kan.  Co.,  131  Mass.  319.  • 

69;  Christy  v.  Ashlock,  93  111.  App.  651;  Green  6.  Thus,  where  land  was  held  by  the  tenure 
v.  Ashland  Iron  Co.,  62  Pa.  St.  97.  And  see  of  a  horn,  it  was  held  that  equity  would  corn- 
generally  the  title  Replevin.  pel  one  who  wrongfully  withheld  the  horn 

3.  Dolliff  v.  Robbins,  S3  Minn.  498;  Plumer  from  the  owner  to  restore  it  to  him.  Pusey  v. 
v.  Plumer,  30  N.  H.  558;  Lykens  Valley  Coal  Pusey,  1  Vern.  273. 

Co.  v.  Dock,  62  Pa.  St.  232.    And  see  the  titles  So  a  court  of  equity  has  power  to  compel  the 

Trespass;  Trover  and  Conversion.  restitution  of  an  antique  altarpiece,  Somerset 

4.  When  Equity  Will  Require  Specific  Delivery  v.  Cookson,  3  P.  Wms.  390;  a  valuable  paint- 
of  Property.  —  Nutbrown  j.  Thornton,  10  Ves.  ing,  Lowther  v.  Lovvther,  13  Ves.  Jr.  95;  or  a 
Jr.  159;  Brigham  v.  Home  L.  Ins.  Co.,  131  finely  engraved  cherry  stone,  Pearne  v.  Lisle, 
Mass.  319;  McGowin  v.  Remington,  12  Pa.  St.  Ambl.  77. 

56,  51  Am.  Dec.  584.  7.  Injury  to  Chattels  Accompanied  by  Force.— 

5.  2  Story's  Eq.  J ur.  (13th  ed.),  703,  906;  Nash  v.  Primm,  1  Mo.  178;  Campbell  v.  Stakes, 
Lisle  v.  Liddle,  3  Anstr.  649;  Cooke  v.  Darwin,  2  Wend.  (N.  Y.)  139,  19  Am.  Dec.  561;  Brill  v. 
18  Beav.  63;  Freeman  v.  Fairlie,  3  Meriv.  30;  Ohio  Humane  Soc:,  2  Ohio  Cir.  Dec.  594,  4 
Knye  v.  Moore,  1  Sim.  &  St.  61;  Pierce  v.  Ohio  Cir.  Ct.  358;  Greer  v.  Emerson,  1 
Lamson,  5  Allen  (Mass.)  60,  81  Am.  Dec.  732;  Overt.  (Tenn.)  13.  And  see  the  title  Tres- 
Pattison  v.  Skillman,  34  N.  J.  Eq.  344;  Farrar  pass. 

v.  Bridges,  5  Humph.  (Tenn.)  411,  42  Am.  8.  Consequential  Injury  to  Chattels.  —  3  Black. 

Dec.  439.  Com.  122,  123,  153;  Keeble  v.  Hickeringill,  11 

Where  an  insurance  company  wrongfully  East  574,  note,  per  Holt,  C.  J.;  Doremus  v. 

withheld  a  policy  of  insurance  and  secreted  it  Hennessy.  62  111.  App.  406,  per  Waterman,  J. 

so  that  it  could  not  be  replevied,  it  was  held  And  see  the  title  Trespass. 
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Wrongs         PERSONAL  PROPERTY  —  PERSONAL  SERVICE.  Definitions. 


contract  and  the  remedies  therefor  is  fully  treated  under  other  titles  in  this 
work.  Here  it  suffices  to  say  that  in  every  case  where  a  valid  contract  is 
broken  the  person  injured. thereby  is  entitled  in  an  action  at  law  to  recover  a 
sum  that  will  compensate  him  for  the  injury.1  Such  recovery  may  be  had, 
according  to  the  circumstances  of  the  case,  either  in  an  action  to  recover  a 
specific  sum  of  money  as  a  debt  a  or  in  an  action  to  recover  damages  for  the 
breach  of  contract.3  This  is  the  remedy  at  law.  But  as  mere  damages  are 
frequently  inadequate  for  the  purposes  of  justice,  equity  will  in  some  cases, 
where  the  contract  is  capable  of  being  specifically  performed,  require  from  the 
offending  party  a  strict  performance  of  his  promise.  But  specific  performance 
will  be  required  only  in  cases  where  the  remedy  at  law  is  inadequate.4 

(2)  Wrongs  Relating  to  Copyrights,  Patents,  and  Trademarks.  —  Wrongs 
relating  to  copyrights,  patents,  and  trademarks,  and  the  remedies  therefor, 
are  fully  dealt  with  under  other  titles  in  this  work.5 

2.  Criminal  Liability.  —  Crimes  relating  to  personal  property  are  treated 
under  specific  titles  in  this  work.  The  more  important  of  these  are  burglary, 
counterfeiting,  embezzlement,  false  pretenses,  forgery,  larceny,  malicious 
mischief,  receiving  stolen  goods,  and  robbery.6 

PERSONAL  REPRESENTATIVES.  —  See  Legal  Representatives,  Per- 
sonal Representatives,  Representatives,  Etc.,  vol.  18,  p.  813. 

PERSONAL  SECURITY.  —  I.  A  personal  security  is  an  evidence  of  debt 
which  binds  the  person  of  the  debtor  generally,  as  distinguished  from  a 
specific  lien  on  real  property.7  II.  Personal  security  is  defined  as  consisting 
of  a  person's  legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his 
body,  his  health,  and  his  reputation.8 

PERSONAL  SERVICE.  (See  also  the  title  SERVICE  OF  PROCESS  AND 
Papers,  19  Encyc.  of  Pl.  and  Pr.  567.)  —  Personal  service  is  defined  to  be 
the  delivery  of  an  original  writ,  notice,  or  other  paper,  or  a  copy  thereof,  with 
oral  information  as  to  the  contents,  to  the  person  who  is  to  be  affected  by  the 
service.9 

1.  See  the  titles  Contracts,  vol.  7,  p.  88,  and  Same  —  Bill  of  Exchange.  —  The  power  to  in- 
the  cross-references  thereto  appended;  Dam-  vest  in  "  personal  securities  "  embraces  power 
ages,  vol.  8,  p.  632  et  seq.;  Implied  or  Quasi  to  purchase  a  bill  of  exchange.  Gee  v.  Ala- 
Contracts,  vol.  15,  p.  1076.  bama  L.  Ins.,  etc.,  Co.,  13  Ala.  583.    See  gen- 

2.  Action  to  Recover  Specific  Sum  as  Debt.  —     erally  the  title  Investments,  vol.  17,  p.  423. 
Respublica  v.  Lacaze,  2  Dall.  (Pa.)  118;  Port-        8.  Coulter  v.  American  Merchants  Union 
land  v.  Atlantic,  etc.,  R.  Co.,  66  Me.  485;  Dun-      Express  Co.,  56  N.  Y.  587.    See  also  the  title 
ham  v.  Rappleyea,  16  N.  J.  L.  75.    And  see     Constitutional  Law,  vol.  6,  p.  1002. 

the  title  Debt,  5  Encyc.  of  Pl.  and  Pr  898,  032.         9.  Personal  Service.  —  And.  L.  Diet.,  quoted  in 

3.  Damages  for  Breach  of  Contract.  —  3  Black.      Minard  v.  Burtis,  83  Wis.  270. 

Com.  156  et  seq.;  Hayter  v.  Moat,  2  M.  &  W.  The  words  personal  service  are  sometimes 
56;  Moore  v.  Nason,  48  Mich.  300;  Slickney  v.  used  as  contradistinguished  from  service  by 
Stickney,  21  N.  H.  61;  Atlantic  Dock  Co.  v.  mail.  Westfall  v.  Farwell,  13  Wis.  512. 
Leavitt,  54  N.  Y.  40.  See  also  the  title  Con-  Modes  Of.  —  In  Waddingham  v.  St.  Louis,  14 
tracts,  vol.  7,  p.  149  et  seq.;  and  see  Encyc.  Mo.  195,  in  construing  a  statute  providing  for 
of  Pl.  and  Pr.,  titles  Assumpsit,  vol.  2,  p.  988;  the  service  of  a  petition  for  an  injunction  and  of 
Covenant,  vol.  5,  p  342.  the  writ  granting  the  preliminary  injunction. 

4.  Specific  Performance.  —  Willard  v.  Tayloe,  the  court  said:  "  There  are  only  two  modes 
8  Wall.  (U.  S.)  557;  Comer  v.  Bankhead,  70  of  personal  service  pointed  out  by  the  act;  one 
Ala.  493;  Portland,  etc.,  R.  Co.  v.  Grand  Trunk  is  reading  the  petition  and  writ,  and  the  other 
R.  Co.,  '63  Me.  90;  Woodbury  v.  Luddy,  14  is  by  delivering  copies  of  them.  The  officer 
Allen  (Mass.)  1,  92  Am.  Dec.  731.  And  see  may  pursue  either  mode,  but  the  act  does  not 
the  tille  Specific  Performance.  seem  to  contemplate  the  propriety  of  separat- 

5.  See  the  titles  Copyright,  vol.  7,  p.  567  et  ing  the  process  by  reading  one  portion  and  de- 
seq.;  Patents,  ante,  p  260;  Trademarks.  livering  a  copy  of  the  others.    Il  is  probaoly 

6.  See  in  their  alphabetical  places  the  titles     designed  that  the  entire  process,  writ  and  pe- 
indicated  by  the  designation  of  the  specific      tition,  shall  be  served  in  the  same  way." 
offenses.  Reading  Notice.  —  In  Green  v.  State,  56  Wis. 

7.  Personal  Security  —  National  Banks.  —  See  583,  it  was  held  that  where  a  notice  by  super- 
the  title  National  Banks,  vol.  21,  p.  383,  and  visors  of  the  time  and  place  of  a  meeting  to 
see  Pittsburgh  Locomotive,  etc.,  Works  v.  decide  upon  an  application  for  laying  out  a 
State  Nat.  Bank,  Thomp.  Nat.  Bank  Cas.  315;  highway  was  served  upon  the  occupants  of  the 
National  Bank  v.  Matthews,  98  U.  S.  62r.  land  through  which  such  highway  passed,  by 
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PERSONAL  SERVICES—  PERSON  OR  PARTY  AGGRIEVED. 

PERSONAL  SERVICES.  —  See  the  title  Logs  and  Lumber,  vol.  19,  p.  535, 
and  see  generally  the  title  Master  and  Servant,  vol.  20,  p.  3. 

PERSONAL  STATUTES.  (See  generally  the  title  Statutes.)  —  Personal 
statutes  are  those  which  have  principally  for  their  object  the  person,  and  treat 
of  property  incidentally  merely.1 

PERSONAL  TAX.  (See  also  the  title  Taxation.)  — A  personal  tax  is  the 
burden  imposed  by  a  government  on  its  own  citizens,  for  the  benefits  which 
that  government  affords  by  its  protection  and  its  laws.* 

PERSONAL  TRANSACTIONS  OR  COMMUNICATIONS.  (See  also  the  title 
Witnesses,  and  see  Transactions.)  —  Statutes  have  been  enacted  in  many 
states  removing  the  disability  to  testify  which  by  the  common  law  attached  to 
a  party  to  a  suit,  with  the  exception  that  such  disability  continues  as  at  com- 
mon law  if  the  testimony  of  such  party  is  in  regard  to  any  personal  transaction 
or  communication  between  him  and  a  person  since  deceased.  As  used  in  these 
statutes,  the  words  "personal  transactions  or  communications  "  have  received 
a  broad  construction.3 

PERSONATION.  —  See  the  title  False  Personation,  vol.  12,  p.  786. 

PERSON  IN  CHARGE  OF  TRANSPORTATION.  —  See  TRANSPORTATION. 

PERSON  INJURED.  —  See  Injury,  Injure,  Etc.,  vol.  16,  p.  499,  and  see 
the  title  PERSON,  ante. 

PERSON  IN  LOCO  PARENTIS.  —  See  the  title  Parent  and  Child,  vol.  21, 
p.  1034,  and  see  Loco  Parentis,  vol.  19,  p.  518. 

PERSON  INTERESTED.  —  See  Interest  —  Interested,  vol.  16,  p.  1102. 

PERSON  OF  COLOR.  —  See  Colored  People,  vol.  6,  p.  213,  and  the  refer- 
ences  there  given. 

PERSON  OF  UNSOUND  MIND.  —  See  the  titles  INSANITY,  vol.  16,  p.  558; 

Testamentary  Capacity. 

PERSON  OR  PARTY  AGGRIEVED.  (See  also  the  title  Appeals,  2  Encyc. 
OF  Pl.  and  Pr.  167.)  —  A  person  or  party  aggrieved  by  a  judgment  or  decree 
is  one  whose  pecuniary  interest  is  directly  affected  by  the  decision ;  one  whose 
right  of  property  may  be  established  or  divested  by  it ; 4  one  against  whom 

reading  the  notice  to  them,  they  were  person- 
ally served. 

Actual  Delivery.  —  Where  a  statute  provided 
that  notices  must  be  personally  served,  it  was 
held  that  this  did  not  require  an  actual  delivery 
to  the  person,  but  included  a  service  by  leav- 
ing the  notice  at  his  residence  or  place  of 
business.  Westfall  v.  Farwell,  13  Wis.  504; 
Adams  v.  Wright,  14  Wis.  408;  Simms  v. 
Larkin,  19  Wis.  390. 

1.  Personal  Statutes.  —  Companhia  De  Mo- 
cambique  v.  British  South  Africa  Co.,  (1892) 
2  Q.  B.  396.  See  also  Saul  v.  His  Creditors,  5 
Mart.  N.  S.  (La  )  569. 

2.  Personal  Tax.  —  U.  S.  v.  Erie  R.  Co.,  106 
U.  S.  333;  State  v.  Ross,  23  N.  J.  L.  517. 

3.  Personal  Transactions.  —  Doolittle  t\  Stone, 
(Supm.  Ci.  Gen.  T.)  8  N.  Y.  Supp.  605;  Van 
Gelder  v.  Van  Gelder,  81  N.  Y.  12S;  Matter  of 
Paige,  6  Alb.  L.  J.  126;  Howell  v.  Taylor,  n 
Hun  (N.  Y.)  214;  Seabright  v.  Seabrighi,  28 
W.  Va.  462;  Owens  v.  Owens,  14  W.  Va. 
97- 

4.  Person  or  Party  Aggrieved.  —  Wiggin  v. 
Swell,  6  Met.  (Mass.)  194;  Swackhamer  v. 
Kline,  25  N.  J.  Eq.  503;  Riebe  v.  Lansford,  8 
Pa.  Dist.  356.  And  see  to  like  effect  Ex  p. 
Sidebothdm,  14  Ch.  D.  46s.  See  also  Ex  p. 
Official  Receiver,  19  Q.  B.  D.  174. 

A  Minnesota  statute  provided  that  a.  party 
aggrieved  might  appeal  from  an  order  appoint- 
ing an  adminisi rator.    In  construing  this  pro- 
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vision  the  couri  said:  "  This  does  not  include 
a  mere  debtor  of  the  estate.  It  refers  to  one 
who,  as  heir,  devisee,  legatee,  or  creditor,  has 
what  may  be  called  a  legal  interest  in  the 
assets  of  the  estate  and  their  due  administra- 
tion."   In  re  Hardy,  35  Minn.  193. 

A  si  atute  authorizing  the  party  aggrieved  to 
prosecute  an  aclion  to  set  aside  a  judgment 
obtained  by  means  of  the  fraud  of  the  "  pre- 
vailing party,"  has  been  held  not  to  aulhorize 
one  nol  a  party  to  the  action  in  which  such 
judgment  was  recovered  to  prosecute  such 
action,  although  he  was  directly  interested  in 
the  result,  Stewart  v.  Duncan,  40  Minn.  410. 
But  compare  the  cases  cited  supra,  and  see 
Party,  ante,  p.  233. 

For  Other  Definitions  and  Illustrations  of  the 
term,  see  the  following  cases: 

England.  —  Ex  p.  Webb,  2  Ch.  D.  326;  Ex 
p.  Ellis,  2  Ch.  D.  797;  Ex  p.  Ditton,  n  Ch.  D. 
56;  Ex  p.  Tucker,  12  Ch.  D.  30S;  Johnson  v. 
Croydon,  16  Q.  B.  D.  70S;  Ex  p.  Castle  Mail 
Packets  Co.,  18  Q.  B.  D.  154;  Graves's  Case, 
L.  R.  4  g.  B.  715;  Reg.  v.  Andover,  16  Q.  B. 
D.  711;  Ex  p.  Mason,  14  Ch.  D.  71;  In  re 
Apollinaris  Cos.  Trade-marks,  (1S91)  2  Ch.  1S6; 
Johnson  v.  Edge,  (1S92)  2  Ch.  1:  In  re  Powell's 
Trade-mark,  (1893)  2  Ch.  388;  In  re  Trade- 
mark, etc.,  (1S94)  2  Ch.  26;  Rex  v.  Justices,  3 
B.  &  Ad.  938,  23  E.  C.  L.  223. 

United  States.  —  Porter  v.  U.  S.,  2  Paine  (U. 
S.)3i5. 


Definitions. 


PERSUADE  —  PETITION. 


Definitions. 


error  has  been  committed.1  The  expression  is  not  a  technical  one  ;  the  words 
are  ordinary  English  words,  and  are  to  have  the  ordinary  meaning  put  upon 
them.2 

PERSUADE.  —  "  Persuade  "  is  frequently  used  as  a  synonym  of  "  induce," 
and  it  also  means  to  incline  the  will ;  to  prevail  upon  by  argument,  advice, 
expostulation,  or  reasoning.3 

PERSUASION.  —  See  Denomination,  vol.  9,  p.  273. 

PERTAIN.  —  To  pertain  means  to  belong  or  relate  to.4 

PERVERSE  VERDICT.  — ■  When  a  jury  chooses  not  to  take  the  law  from 
the  judge,  but  will  act  on  its  own  erroneous  view  of  the  law,  the  verdict  is 
perverse,  however  honest  the  intentions  of  the  jurors  may  be.5 

PETITION.  (See  also  the  title  Petitions,  16  Encyc.  of  Pl.  and  Pr.  500; 
and  as  to  the  right  of  petition,  see  the  title  CONSTITUTIONAL  LAW,  vol.  6, 
p.  1004.)  —  A  petition  is  an  instrument  in  writing  or  printing,  containing  a 
prayer  from  the  person  presenting  it,  called  the  petitioner,  to  the  body  or  person 
to  whom  it  is  presented,  for  the  redress  of  some  wrong  or  the  grant  of  some 
favor  which  the  latter  has  a  right  to  give.0 


Alabama.  —  Morrow  v.  Wood,  56  Ala.  1; 
Masterson  v.  Gibson,  56  Ala.  57. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  People, 
24  III.  App.  562. 

Maine.  —  Deering  v.  Adams,  34  Me.  41; 
Veazie  Bank  v.  Young,  53  Me.  555. 

Massachusetts.  —  Pierce  v.  Gould,  143  Mass. 
234;  Martin  v.  Gage,  147  Mass.  204;  Dexler  v. 
Codman,  148  Mass.  421. 

New  Jersey. — Jackson  v.  People's  Bank,  9 
N.  J.  Eq.  205. 

New  York.  —  People  v.  Highway  Com'rs,  8 
N.  Y.  479;  Bryant  v.  Thompson,  128  N.  Y.  426. 

Pennsylvania.  —  Chartiers's  Appeal,  ig  W. 
N.  C.  (Pa.)  46;  In  re  Beeder.  10  Pa.  St.  263; 
Mellon's  Appeal,  32  Pa.  St.  130. 

Rhode  Island.  —  O'Rourke  v.  Elsbree,  11  R. 
I.  430. 

Vermont.  —  Woodward  v.  Spear,  10  Vt.  420; 
Hemmenway  v.  Corey,  16  Vt.  225. 

Wisconsin. — State  v.  Wheeler,  97  Wis.  101. 

Judgment  by  Request. —  In  Watts-Campbell 
Co.  v.  Yuengling,  51  Hun  (N.  Y.)  302,  it  was 
held  that  where  judgment  was  rendered  by 
request  of  the  defendant's  attorney,  the  de- 
fendant was  not  aggrieved,  within  the  mean- 
ing of  the  statute. 

Insane  Person.  (See  also  the  title  Insane  Per- 
sons, 10  Encyc.  of  Pl.  and  Pr.  1202.)  —  In 
Wolf's  Case,  195  Pa.  St.  438.  it  was  held  that 
the  right  to  traverse  an  inquisition  of  lunacy, 
which  by  statute  was  confined  to  persons 
aggrieved,  belonged  only  to  persons  related  to 
the  lunatic  by  blood  or  marriage  and  persons 
having  an  interest  in  his  estate. 

In  In  re  Kane,  12  Mont.  197,  it  was  held  that 
a  person  who  was  adjudged  insane  and  for 
whose  person  and  estate  a  guardian  had  been 
appointed  was  a  person  aggrieved  by  the  order. 

Local  Assessment.  —  In  proceedings  to  vacate 
an  assessment  for  a  street  improvement,  it 
appeared  that  the  petitioner  purchased  the 
land  assessed  after  the  work  had  been  begun 
and  before  the  assessment  had  been  laid. 
The  land  was  conveyed  to  him  subject  to  any 
assessment  to  be  made  for  the  work,  and  the 
payment  of  the  assessment  was  made  the 
principal  consideration  forthe  conveyance.  It 
was  held  that  it  could  not  be  said,  as  matter 
of  law,  that  the  petitioner  was  not  a  party 


aggrieved.  Matter  of  Pennie,  108  N.  Y.  365. 
See  also  the  title  Special  or  Local  Assess- 
ments. 

Probate  Proceedings. —  In  Betts  v.  Shotton, 
27  Wis.  667,  it  was  held  that  any  person  who 
had  acquired  an  interest  in  land  under  an  ad- 
ministrator's sale  by  order  of  the  probate  court 
was  aggrieved  by  an  order  of  the  probate  court 
vacating  the  proceeding. 

Telegraph  Company.  —  An  Indiana  statute 
provided  that  every  telegraph  company  having 
lines  within  the  state,  etc.,  should  receive  and 
transmit  dispatches  with  impartiality,  in  the 
order  in  which  they  were  received,  and  that 
any  person  contravening  the  act  should  be  lia- 
ble to  the  party  aggrieved,  to  the  penalty  of 
one  hundred  dollars.  It  was  held  that  the  act 
was  penal  in  its  nature  and  must  be  construed 
strictly,  and  that  the  sender  alone  was  the 
parti/  aggrieved  within  the  meaningof  the  stat- 
ute. Hadley  v.  Western  Union  Tel.  Co.,  115 
Ind.  197,  21  Am.  &  Eng.  Corp.  Cas.  72.  See 
also  the  title  Telegraph  and  Telephone  Com- 
panies. 

1.  Kinealy  v.  Macklin,  67  Mo.  99. 

2.  Robinson  v.  Currey,  7  Q.  B.  D.  470. 

3.  Persuade.  —  Wilson  v.  State,  38  Ala.  413. 
This  case  arose  upon  the  construction  of  a 
statute  which  made  it  an  offense  to  persuade 
any  slave  to  leave  his  master's  service. 

Inveigle,  Persuade,  or  Entice.  —  See  Inveigle, 
vol.  17,  p.  418,  note. 

Persuade  in  Sense  of  Aid.  —  Crosby  v.  Haw- 
thorn, 25  Ala.  223. 

4.  Pertain.  —  People  v.  Chicago  Theological 
Seminary,  174  III.  177. 

Pertaining.  —  In  construing  a  statute  giving 
the  right  of  suffrage  to  women  at  elections 
pertaining  to  school  matters,  it  was  held  that 
an  election  for  the  choosing  of  any  school 
officers  or  school  employees  would  be  an  elec- 
tion "  pertaining  to  school  matters,"  and  that 
the  choosing  or  selecting  of  any  other  officers 
was  not  an  "  election  pertaining  to  school 
matters,"  within  the  meaning  of  the  act. 
Brown  v.  Phillips,  71  Wis.  239. 

5.  Perverse  Verdict.  —  Saunders  v.  Davies,  16 
Jur.  481,  14  Eng.  L.  &  Eq.  532.  See  also  the 
title  Verdict. 

G.  Petition.  —  Bouv.  L.  Diet.,  quoted  in  Noble 
Volume  XX  II. 


Definitions.  PE  TIT  JUROR  —  PETTY  OFFICER.  Definition.. 


PETIT  JUROR.    (See  also  the  title  Jury  and  Jury  Trial,  vol.  17,  p.  1086.) 

—  See  note  1. 

PETIT  LARCENY. —  See  the  title  Larceny,  vol.  18,  p.  465. 
PETIT  MISDEMEANOR.  —  See  note  2. 

PETROLEUM.    (See  also  the  titles  FlRE  INSURANCE,  vol.  13,  p.  290; 

Mines  and  Mining  Claims,  vol.  20,  p.  677;  Natural  Gas,  vol.  21,  p.  417; 
PIPE  LINES,  post.) — Petroleum  or  rock  oil  is  essentially  composed  of  carbon 
and  hydrogen,  and  is  a  liquid  inflammable  substance  or  bitumen  exuding  from 
the  earth.  It  is  collected  in  various  parts  of  the  world,  on  the  surface  of  the 
water,  in  wells  and  fountains,  or  oozing  from  cavities  in  rocks.3 
PETTIFOGGING.  —  See  note  4. 

PETTY  CHAPMAN.  (See  also  the  title  Hawkers  and  Peddlers,  vol.  15, 
p.  290.) — Hawkers,  peddlers,  and  petty  chapmen  are  defined  to  be  persons 
traveling  from  town  to  town  with  goods  and  merchandise  for  sale.5 

PETTY  OFFICER.  —  See  note  6. 


v.  Vincennes,  42  Ind.  130,  and  Eustis  v. 
Holmes,  48  Miss.  36. 

Same  —  Distinguished  from  Motion.  —  See  Mo- 
tion, vol.  20,  p.  1077,  note,  and  see  Betgen  v. 
Jones,  4  Met.  (Mass.)  371.  Compart-  Keay  v. 
Palmer,  5  N.  H.  50,  holding  that  "  the  word 
petition  by  no  means  implies  an  application 
in  writing." 

Bill  or  Petition.  (See  generally  the  title  Pe- 
titions, 16  Encyc.  of  Pl.  and  Pr.  511.)  — In 
State  Bank  v.  Plainfield  First  Nat.  Bank,  34  N. 
J.  Eq.  457,  which  was  a  suit  by  the  receiver  of 
an  insolvent  bank  to  recover  moneys  of  the 
bank  received  by  one  of  its  creditors,  subse- 
quently to  his  appointment,  Van  Fleet,  V.  C, 
said:  "  But  if  my  judgment  was  for  the  peti- 
tioner on  all  other  points,  I  think  it  is  clear, 
according  to  the  established  practice  of  the 
court,  that  the  court  could  give  the  petitioner 
no  relief  on  the  present  record.  He  is  here 
by  petition,  and  not  by  bill.  So  far  as  I  am 
aware,  no  instance  exists  in  which  relief  of  the 
character  sought,  and  on  a  case  similar  to  that 
exhibited  here,  has  been  awarded  on  a.  peti- 
tion." See  also  Codwise  v.  Gelston,  10  Johns. 
(N.  Y.)  521. 

Statutory  Requisites.  —  Where  the  Code  of 
Civil  Procedure  of  A'ansas  defined  what  a  peti- 
tion should  contain,  it  was  held  that  a  petition 
containing  all  the  requirements  of  such  pro- 
vision stated  a  cause  of  action,  and  a  demurrer 
thereto  should  be  overruled.  Kemper  v.  Lord, 
6  Kan.  App.  64. 

Petition  Embracing  Cross-petition.  —  See  Padu- 
cah  Hotel  Co.  v.  Long,  92  Ky.  279. 

Conditional  Petition.  —  In  Falconer?/.  Buffalo, 
etc.,  R.  Co.,  69  N.  Y.  498,  it  was  said:  "An 
absolute  conveyance,  an  absolute  righl,  an 
absolute  estate,  an  absolute  sale,  is  that  which 
cannot  be  defeated  or  changed  by  any  con- 
dition, restriction,  or  limitation.  So  is  an  ab- 
solute petition.  A  conditional  conveyance  and 
so  on,  as  above  specified,  is  one  which  is  re- 
stricted and  limited  by  some  condition,  the 
nonperformance  of  which  will  hinder  it  from 
operation  and  effect  if  it  be  a  condition  prece- 
dent.   So  is  a  conditional  petition." 

Petitioned  Against.  —  In  Paterson  v.  Brown, 
11  Manitoba  615,  it  was  held  that  the  words 


"  complained  of,"  in  a  statute  providing  that 
any  person  whose  election  was  complained  of 
might  transmit  to  the  judge  a  disclaimer,  were 
equivalent  to  "  petitioned  against." 

1.  Petit  Jurors.  —  As  used  in  a  statute  against 
bribery,  it  has  been  held  that  the  terms  "  grand 
or  petit  jurors"  embraced  tales  jurors  law- 
fully  selected  and  summoned,  as  well  as  regu- 
lar jurors.  State  v.  McCrystol,  43  La.  Ann. 
907;  State  v.  Glaudi,  43  La.  Ann.  914. 

2.  Petit  Misdemeanors.  —  A  statute  provided 
that  in  criminal  cases  the  right  of  trial  by  jury 
should  remain  inviolate,  except  in  cases  of 
petit  misdemeanors,  and  another  statute  pro- 
vided that  it  should  be  the  duty  of  a  justice  of 
the  peace  to  inquire  into  and  in  a  summary 
manner  to  punish,  by  fine  not  exceeding  three 
dollars,  all  trivial  breaches  of  the  peace.  In 
construing  these  statutes  in  State  v.  M'Cory, 
2  Blackf.  (Ind.)  5,  the  court  said:  "  The  only 
difficulty  on  this  subject  arises  from  the  vague- 
ness of  the  terms  petit  misdemeanors  and 
'  trivial  breaches  of  the  peace.'  The  legisla- 
ture has  considered  these  expressions  as 
synonymous,  and  we  see  no  impropriety  in  it; 
for  a  trivial  breach  of  the  peace  is  but  a  petit 
misdemeanor,  especially  where  the  breach  of 
the  peace  merits  no  higher  punishment  than 
three  dollars.  *  *  *  We  consider  that  the 
legislature  had  full  power  to  determine  that 
trivial  breaches  of  the  peace  were  but  petit 
misdemeanors,  and  to  place  them,  as  is  done 
by  this  Act  of  Assembly,  within  the  cognizance 
of  a  justice  of  the  peace." 

3.  Petroleum.  —  Kier  v.  Peterson,  41  Pa.  St. 
361. 

For  a  definition  of  petroleum  as  used  in  an 
English  Act  regulating  the  keeping  and  sale  of 
petroleum,  see  Beck  v.  Stringer,  L.  R.  6  Q. 

B.  504. 

4.  Pettifogging  Shyster.  —  See  the  title  Libel 
and  Slander,  vol.  18,  p.  961,  note. 

5.  Petty  Chapman.  —  Fisher  v.  Patterson,  13 
Pa.  St.  33S,  in  which  case  it  was  held  that  the 
mode  of  conveyance  was  of  no  importance. 

6.  Petty  Officer.  —  In  U.  S.  v.  Fuller,  160  U. 
S.  593,  it  was  held  that  a  mate  in  the  navy  was 
a  petty  officer  and  as  such  was  entitled  to 
rations  or  commutation  therefor. 
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CROSS-REFERENCES. 

See  the  titles  CEMETERIES,  vol.  5,  p.  781;  EASEMENTS,  vol.  10,  p.  397; 
PRESCRIPTION,  post;  RELLGLOUS  SOCIETIES. 

I.  Historical  Sketch.  —  In  ancient  times  it  seems  that  standing  in  church 
was  a  natural  thing.  There  were  few  seats,  and  these  were,  for  the  most  part, 
mere  movable  stools  or  forms.  Enclosed  seats  are  said  not  to  have  come  into 
general  use  before  the  middle  of  the  seventeenth  century;  but  separate  fixed 
seats,  some  probably  enclosed,  existed  long  previous  to  that  time  for  the  use 
of  the  patron  and  other  very  great  personages.1 

II.  Derivation  and  Meaning  of  "  Pew."  —  The  word  "  pew  "  is  said  to  be 
derived  from  the  Dutch  puye,  and  to  mean  an  enclosed  seat  in  a  church.2 
None  of  the  various  etymological  derivations  that  have  been  suggested  for 
the  word  can,  however,  be  considered  satisfactory;  and  while  it  is  now  gen- 
erally understood  to  signify  an  enclosed  seat,  it  properly  means  only  a  church 
seat  or  stall.3 

III.  Acquisition  and  General  Nature  of  Pew  Rights  —  1.  In  General.  — 

A  right  to  occupy  a  church  seat  or  pew  is  obviously  a  peculiar  kind  of  prop- 
erty, and  the  law  governing  the  acquisition  and  nature  of  the  right  is,  for  the 
most  part,  sui generis.*-    The  common  law  of  such  property,  sometimes  called 

1.  10  Encyc.  Laws  Eng.,  tit.  Pews;  Filz-  same  effect  as  to  definition,  O'Hear  v.  De 
waiter's  Case,  Year  Book  8  Hen.  VII.,  cited  in  Goesbriand,  33  Vt.  593,  80  Am.  Dec.  653,  citing 
Taylor  v.  Timson,  20  Q.  B.  D.  679;  Jacob  1.      Hook,  Church  Diet.,  tit.  Pews. 

Dallo,  6  Mod.  230;  Third  Presb.  Congregation  3.  10  Encyc.  Laws  Eng.,  lit.  Pews,  citing 

v.  Andruss,  21  N.  J.  L.  325;  O'Hear  v.  De  Heales,  History  and  Law  of  Church  Seats  and 

Goesbriand,  33  Vt.  593,  80  Am.  Dec.  653,  citing  Pews,  vol.  1,  pp.  23-29. 

Hook,  Church  Diet.,  tit.  Pews.  4.  See  Halliday  v.  Phillips,  23  Q.  B.  D.  48, 

2.  Pew  Defined. —  Brumfitt  v.  Roberts,  L.  R.  affirmed  (1891)  A.  C.  22S;  Brunskill  v.  Harris. 
5  C.  P.  224,  citing  Johnson's  Diet.    To  the  1  U.  C.  Err.  &  App.  322,  opinion  of  Burns,  J.; 
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the  general  law,1  rests  on  precedent  dealing  with  pew  rights  in  the  Estab- 
lished Church  of  England ;  but  while  the  history  of  that  church  foundation  and 
its  relation  to  the  state  are  in  some  respects  anomalous,2  and  outside  of 
England  this  general  law  has  been  greatly  modified  by  church  and  state 
regulation,  custom  and  usage,3  its  principles  have  more  or  less  universal 
application  in  all  common-law  countries.4 

2.  Common  Law  —  Church  of  England  —  a.  License  by  Church  Authori- 
ties. —  As  a  general  rule  there  is,  at  common  law,  no  freehold  property  in, 
or  any  right  to  sell  or  let,  a  seat  or  pew  in  a  parochial  church  or  chapel.5 
The  repair  and  maintenance  of  the  church,  the  chancel  excepted,6  and  the 
use  of  it  and  of  the  seats,  are  common  to  all  the  parishioners;  but  the  freehold 
is  generally  in  the  parson,  while  the  power  to  dispose  and  arrange,  displace, 
and  rearrange  the  sittings  is  vested  in  the  ordinary  and  exercised  by  the  church- 
wardens, who  are  his  officers  for  that  purpose,  acting  with  reasonable  discre- 
tion and  subject  to  his  control.  A  mere  personal  right  to  the  use  of  a 
particular  seat  or  pew  acquired  by  allocation,  faculty,  or  other  license,  pursu- 
ant to  such  disposal  and  arrangement,  is  not  a  temporal  right  of  property, 
however  long  it  may  have  been  enjoyed,  but  a  spiritual  matter;  and  for  per- 
turbation of  the  use,  whether  by  the  church  authorities  or  by  mere  intruders, 
the  only  remedy  is  in  the  ecclesiastical  courts,7  except  for  unnecessary  vio- 


Church  v.  Wells,  24  Pa.  St.  249;  Kincaid's  Ap- 
peal, 66  Pa.  St.  411,  5  Am.  Rep.  377;  Craig  v. 
Pittsburgh  Ficst  Ptesb.  Church,  88  Pa.  St.  42, 
6  W.  N.  C.  (Pa.)  421,  32  Am.  Rep.  417;  Curry 
v.  First  Presb.  Congregation,  2  Pittsb.  (Pa.) 40. 

Pew  Tenancy  is  as  accurate  a  designation  of 
the  interest  of  a  pew  holder  as  pew  ownership. 
Jones  v.  Tovvne,  58  N.  H.  462,  42  Am.  Rep. 
602,  cited  Page  v.  Symonds,  63  N.  H.  17,  56 
Am.  Rep.  481;  Antrim  First  Presb.  Soc.  v. 
Bass  68  N.  H.  333. 

The  Principles  Which  Govern  Other  Species  of 
Property  are  applicable  to  temporal  rights  of 
property  in  pews  so  far  as  they  can  be  made 
applicable.  Brunskill  v.  Harris,  I  U.  C.  Err. 
&  App.  3«2,  per  Burns.  J. 

Analogous  Rights  of  Property.  —  Certain  other 
rights  of  a  peculiar  nature  have  been  held  to 
be  analogous  to  pew  rights,  and  governed  by 
similar  principles  of  law.  For  example,  rights 
of  burial,  Sohier  v.  Trinity  Church,  109  Mass. 
r;  Perkins  v.  Lawrence,  138  Mass.  361;  Page 
-j.  Symonds,  63  N.  H.  17,  56  Am.  Rep.  481; 
Buffalo  City  Cemetery  v.  Buffalo,  46  N.  Y.  503 ; 
Richards  v.  Northwest  Protestant  Dutch 
Church,  32  Barb.  (N.  Y.)  42,  11  Abb.  Pr.  (N. 
Y.)  35,  20  How.  Pr.  (N.  Y.)  317;  People  v.  St. 
Patrick's  Cathedral,  21  Hun(N.  Y.)  184;  Went 
v.  Methodist  Protestant  Church,  80  Hun  (N. 
Y.)  266;  Kincaid's  Appeal,  66  Pa.  St.  411,  5 
Am.  Rep.  377;  Craig  v.  Pittsburgh  First 
Presb.  Church,  88  Pa.  St.  42,  6  W.  N.  C.  (Pa.) 
421,  32  Am.  Rep.  417,  Agnevv,  C.  J.,  dissent- 
ing; stallage  in  markets,  see  the  title  Markets, 
vol.  19,  p.  1152;  ground  privileges  granted  by 
camp-meeting  associations,  Winnipesaukee 
Camp  Meeting  Assoc.  v.  Gordon,  63  N.  H.  505; 
right  of  a  rector  to  possession  of  church  build- 
ings and  grounds,  the  title  to  which  is  held  by 
another  person  or  corporation,  Lynd  v.  Men- 
zies,  33  N.  J.  L.  162,  cited  Everett  v.  First 
Presb.  Church,  53  N.  J.  Eq.  500. 

1.  General  Law.  —  Fuller  v.  Lane,  2  Add. 
Ecc.  419;  Blake  v.  Usborne.  3  Hag.  Ecc.  726; 
Pettman  v.  Bridger,  1  Phill.  Ecc.  316;  Hawkins 
v.  Compeigne,  3  Phill.  Ecc.  11;   In  re  St. 
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Columb,  8  L.  T.  N.  S.  861;  Jones  v.  Ellis,  2 
Y.  &  J.  265,  31  Rev.  Rep.  589;  Byerley  v. 
Windus,  5  B.  &  C.  I,  11  E.  C.  L.  137,  7  Dowl. 
&  R.  564;  Ridout  v.  Harris,  17  U.  C.  C.  P.  88. 

2.  For  the  common-law  origin  and  develop- 
ment of  church  ownership  of  property,  see  r 
Pol.  &  Mait.  Hist.  Eng.  Law  (2ded.)486  et  seq. 

3.  See  infra,  this  section,  Statute  and  Canon 
Law,  Custom  and  Usage. 

4.  Application  of  Common  Law  of  Pew  Rights 
Outside  of  England.  —  Livingston  v.  Trinity 
Church,  45  N.  J.  L.  230,  1  Am.  &  Eng.  Corp. 
Cas.  280,  citing  Lynd  v.  Menzies,  33  N.  J.  L. 
162;  Heenev  v.  St.  Peter's  Church,  2  Edw.  (N. 
Y.)6o8;  Kellogg  v.  Dickinson,  18  Vt.  266.  See 
also  Any. -Gen.  v.  Meetiog-House,  3  Gray 
(Mass.)  1,  writ  of  error  dismissed  I  Black  (U. 
S.)  262,  cited  Aylward  v.  O'Brien,  160  Mass. 
118.  Compare  Church  v.  Wells,  24  Pa.  St. 
249. 

5.  No  Freehold  Property  at  Common  Law  in  Seat 
or  Pew.  —  See  generally  cases  cited  in  next  note 
but  one,  and  particularly  Brumfut  v.  Roberts, 
L.  R.  5  C.  P.  224;  Wyllie  v.  Mott,  1  Hag.  Ecc. 
28;  Spry  v.  Flood,  2  Curt.  Ecc.  353;  Hawkins 
v.  Compeigne,  3  Phill.  Ecc.  11 ;  Ridout  v. 
Harris,  17  U.  C.  C.  P.  88;  Brunskill  v.  Harris, 
1  U.  C.  Err.  &  App.  322,  opinion  of  Burns,  I.; 
In  re  St.  Columb,  8  L.  T.  N.  S.  861;  Third 
Presb.  Congregation  v.  Andruss,  21  N.  J.  L. 
325.  Compare  Livingston  v.  Trinity  Church, 
45  N.  J.  L.  234,  1  Am.  &  Eng.  Corp.  Cas.  280. 

Exception.  —  See  infra,  this  subdivision. 
Seats  in  Aisles  and  Lesser  Chancels. 

6.  For  the  burden  of  reparation  of  the 
chancel,  see  infra,  this  subdivision.  Scats  in 
Chancel. 

7.  Personal  Rights  to  Use  of  Seats  or  Pews  — 

England.  —  Brownl.  &  Goldes.  45;  Fitzwaller's 
Case,  Year  Book  8  Hen.  VII.,  cited  in  Taylor 
v.  Timson,  20  Q.  B.  D.  679;  Eaton  v.  Ayliffe, 
Hetley  94;  Langley  v.  Chule,  T.  Raym.  246; 
Greaterchy  v.  Beardslv,  2  Lev.  241;  Jacob  v. 
Dallow,  2  Salk.  552,  2  Ld.  Raym.  756,  12  Mod. 
233,  7  Mod.  S;  Lee  v.  Daniel,  12  Mod.  228; 
Stocks  71.  Booth,  1  T.  R.  428,  1  Rev.  Rep.  244; 
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lence  or  other  acts  constituting  trespass  upon  the  person.1 

b.  Faculty  and  Prescription  —  (i)  In  General.  —  A  temporal  right 
of  property  in  a  seat  or  pew,  superior  to  the  rights  of  the  parishioners  and 
the  ordinary,  and  triable  only  in  the  law  courts,  may  be  acquired;  (i)  by  a 
faculty  granted  by  the  ordinary  or  other  proper  ecclesiastical  authority,  which 
can  be  produced,  and  annexes  the  seat  or  pew  to  a  messuage  situated  in  the 
parish;  (2)  by  prescription,  which  presupposes  a  faculty;  or  (3)  by  long  posses- 
sion, accompanied  by  acts  of  ownership  sufficient  to  give  rise  to  a  legal  pre- 
sumption of  lost  faculty.  Such  a  right  can  only  be  acquired  as  appurtenant 
to  a  messuage,  and  cannot  be  severed  from  the  occupancy  of  the  house,  but 
passes  with  it;  the  tenant  for  the  time  being  having  also  de jure  for  the  time 
being  the  right  to  the  seat  or  pew.  Possession  and  occupancy  alone,  how- 
ever long  continued,  will  not  support  the  prescriptive  right,  but  there  must 
be  special  cause  shown ;  as  reparation  by  the  claimant  or  his  predecessors  in 


Jones  v.  Ellis,  2  Y.  &  J.  265,  31  Rev.  Rep. 
589;  Morgan  v.  Curtis,  2  M.  &  R.  389,  32  Rev. 
Rep.  718;  Reynolds  v.  Monklon,  2  M.  &  Rob. 
384;  Hallack  v.  Cambridge  University,  1  Q. 

B.  593,  41  E.  C.  L.  687,  9  Dowl.  583,  1  Gale  & 
D.  ioo,  6  Jur.  10;  Byerley  v.  Windus,  5  B.  & 

C.  1,  11  E.  C.  L.  137,  7  Dowl.  &  R.  564;  Hinde 
v.  Chorlton,  L.  R.  2  C.  P.  104;  Brumfut  v. 
Roberts,  L.  R.  5  C.  P.  224;  Asher  v.  Calcrafl, 
18  Q.  B.  D.  607;  Halliday  v.  Phillips,  23  Q.  B. 

D.  48,  affirmed  (1891)  A.  C.  228;  Proud  v.  Price, 
9  Reports  40,  63  L.  J.  Q.  B.  D.  61,  69  L.  T.  N. 
S.  664,  42  W.  R.  102.  See  also  Burton  v.  Hen- 
son,  10  M.  &  W.  105. 

New  Jersey.  —  Third  Presb.  Congregation  v. 
Andruss,  21  N.J.  L.  325;  Livingston  v.  Trinity 
Church,  45  N.  J.  L.  230,  1  Am.  &  Eng.  Corp. 
Cas.  280. 

Neza  York.  —  Heeney  v.  St.  Peter's  Church, 
2  Edw.  (N.  Y.)  608;  Matter  of  Brick  Presb. 
Church,  3  Edw.  (N.  Y.)  155;  Shaw  v.  Beve- 
ridge,  3  Hill  (N.  Y.)  26,  38  Am.  Dec.  616;  Mc- 
Nabb  v.  Pond,  4  Bradf.  (N.  Y.)  7. 

Pennsylvania.  — Church  v.  Wells,  24  Pa.  St. 
249. 

Vermont.  —  Religious  Cong.  Soc.  v.  Baker, 
15  Vt.  119,  40  Am.  Dec.  668;  Kellogg  v.  Dick- 
inson, 18  Vt.  266;  O'Hear  v.  De  Goesbriand, 
33  Vt-  593.  80  Am.  Dec.  653. 

Wisconsin.  —  Niebuhr  v.  Piersdorff,  24  Wis. 
316,  Dixon,  C.  J.,  dissenting. 

To  the  Same  Effect  see  cases  cited  infra,  this 
subdivision,  Seats  in  Aisles  and  Lesser  Chancels, 
and  the  following  cases  in  the  ecclesiastical 
courts,  involving  pew  rights:  Crisp  v.  Martin, 
2  P.  D.  15;  Wilkinson  v.  Moss,  2  Lee  Ecc.  259, 
distinguishing  Dearie  v.  Southwell,  2  Lee  Ecc. 
93,  119;  Partington  v.  Barnes,  2  Lee  Ecc.  345; 
Groves  v.  Hornsey,  1  Hag.  Cons.  188;  Walter 
v.  Gunner,  1  Hag.  Cons.  314;  Tattersall  v. 
Knight,  1  Ph i  11.  Ecc.  232;  Pettman  v.  Bridger, 
1  Phill.  Ecc.  316;  Jarratt  v.  Steele,  3  Phill. 
Ecc.  167;  Parham  v.  Templar,  3  Phill.  Ecc. 
515;  Fuller  v.  Lane,  2  Add.  Ecc.  419;  Woollo- 
combe  v.  Ouldridge.  3  Add.  Ecc.  1;  Wyllie  v. 
Mott,  1  Hag.  Ecc.  28;  Butt  v.  Jones,  2  Hag. 
Ecc.  417;  Blake  v.  Usborne,  3  Hag.  Ecc.  726; 
Horsfall  v.  Holland,  6  Jur.  N.  S.  278;  In  re 
St.  Columb,  8  L.  T.  N.  S.  861. 

Perturbation  by  Mere  Intruder.  —  See  dicta  in 
some  of  the  cases  in  the  law  courts  to  the 
effect  that  even  a  bare  possession  will  raise  a 
good  title  against  a  mere  wrongdoer.  Jacob 
v.  Dallow,  12  Mod.  233;  Halliday  v.  Phillips, 


23  Q.  B.  D.  48,  affirmed  (iZqi)  A.  C.  228;  Stile- 
man-Gibbard  v.  Wilkinson,  (1897)  1  Q.  B.  749; 
Bradbury  v.  Burch,  T.  Jones  3;  Merchant  v. 
Whitepane,  2  Lev.  193;  Ashly  v.  Freckleton,  3 
Lev.  74. 

Right  Acquired  by  Allocation  and  Faculty.  — 

A  right  to  the  occupation  of  a  seat  or  pew  ac- 
quired by  allocation  or  faculiy  is  not  different 
in  these  particulars  from  one  acquired  by  the 
mere  noninterference  by  churchwardens.  It 
is  a  right  to  sit  in  it  only  —  a  mere  easement 
—  and  not  a  right  of  property.  In  re  St. 
Columb,  8  L.  T.  N.  S.  861;  Hinde  v.  Chorlton, 
L.  R.  2  C.  P.  104.  See  also  Morgan  v.  Curtis, 
3  M.  &  R.  389,  32  Rev.  Rep.  718;  Halliday  v. 
Phillips,  23  Q.  B.  D.  48,  affirmed  (1891)  A.  C. 
228.  Compare  Stocks  v.  Booth,  1  T.  R.  428,  1 
Rev.  Rep.  244. 

Cathedral  Church. —  If  a  cathedral  church  is 
also  a  parish  church,  the  churchwardens  alone 
have  the  regulation  of  the  pews,  subject  to 
the  control  of  the  ordinary,  and  the  acquisition 
and  nature  of  the  pew  rights  are  governed  by 
the  general  law.  In  re  St.  Columb,  8  L.  T.  N. 
S.  861. 

Consecration  of  Building.  —  To  give  an  eccle- 
siastical eourt  jurisdiction  to  entertain  a  suit 
concerning  pew  rights,  it  is  necessary  that  the 
building  should  be  a  church,  that  is,  have  been 
consecrated.  Battiscombe  v.  Eve,  9  Jur.  N.  S. 
2ro;  Parker  v.  Leach,  4  Moo.  P.  C.  C.  N.  S. 
180,  L.  R.  1  P.  C.  312,  12  Jur.  N.  S.  911.  See 
also  Lee  v.  Daniel,  12  Mod.  228;  Proud  v. 
Price,  9  Reports  40,  63  L.  J.  Q.  B.  D.  61,  69  L. 
T.  N.  S.  664,  42  W.  R.  102. 

Civil  Law.  —  Wexler  v.  La  Fabrique  de 
Quebec,  2  Rev.  Leg.  277;  Auger  v.  Gingras,  1 
Rev.  Leg.  377. 

1.  Trespass  on  the  Person. —  See  Reynolds  v. 
Monkton,  2  M.  &  Rob.  384,  cited  Asher  v.  Cal- 
craft,  18  Q.  B.  D.  607;  Burton  v.  Henson,  10 
M.  &  W.  105;  King  v.  Poe,  15  L.  T.  N.  S.  37; 
Champagne  v.  Goulet,  10  Quebec  379;  Sheldon 
v.  Vail,  28  Hun  (N.  Y.)  354;  Crowley  v.  Miller, 
19  N.  Y.  Wkly.  Dig.  262.  Compare  Inglefield 
v.  Merkel,  9  Nova  Scotia  188,  Wilkins,  J.,  dis- 
senting. 

The  Rightful  Occupant  of  a  Pew,  even  though 
his  right  is  possessory  only,  is  justified  in  de- 
fending his  possession  by  force,  using  no  un- 
necessary violence.  Jones  v.  Towne,  58  N.  H. 
462,  42  Am.  Rep.  602;  Brett  v.  Mullarkey,  Ir. 
R.  7  C.  L.  120;  Thomas  v.  Lefort,  7  Quebec 
Super.  Ct.  502. 
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title  instead  of  by  the  parishioners,  where  repairs  have  been  made  within  the 
prescriptive  period.1 

(2)  Seats  in  Chancel.  —  The  charge  of  repairing  the  chancel,  as  well  as  the 
freehold  of  that  part  of  the  church,  is  generally  in  the  parson,  and  by  the 
common  law  and  of  common  right  he  is  entitled  to  the  chief  seat  there, 
whether  he  be  appropriator,  impropriator,  or  instituted  rector  of  the  parish. 
The  disposal  and  arrangement  of  the  other  sittings  are  usually  in  the  ordinary;2 
but  where  there  are  both  a  rector  and  a  vicar  in  the  same  church,  it  has  been 
said  that  the  burden  of  reparation  may  in  whole  or  in  part  be  cast  upon  the 
latter,  and  that  originally  every  vicar  also  has  a  right  to  a  seat  in  the  chancel.3 

(3)  Seats  in  Aisles  and  Lesser  Chancels.  —  Generally  where  the  parishioners 
repair  the  aisles  and  lesser  chanceLs  the  ordinary  will  dispose,4  and,  as  with 
the  nave  or  body  of  the  church,  a  temporal  right  of  property  in  seats  or  pews 


1.  Faculty  and  Prescription.  —  See  generally 
cases  cited  in  preceding  notes,  infra,  this  sub- 
division, Seats  in  Aisles  and  Lesser  Chancels, 
and  the  following:  Co.  Litt.  121b;  Gore  v. 
Stark,  Noy  129;  Brabin  v.  Tradum,  Popham 
140,  sub.  nom.  Brabin  v.  Trediman,  2  Rolle  24; 
Anonymous,  3  Salk.  85;  Paxton  v.  Knight,  1 
Burr.  314;  Witcher  v.  Cneslam,  1  Wils.  C.  PI. 
17;  Rogers  v.  Brooks,  1  T.  R.  431,  note  (a); 
Cross  v.  Siller,  3  T.  R.  639;  Griffith  v.  Mat- 
thews, 5  T.  R.  296,  2  Rev.  Rep.  598;  Harris  v. 
Dreive,  2  B.  &  Ad.  164,  22  E.  C.  L.  50;  Clifford 
v.  Wicks,  1  B.  &  Aid.  498,  19  Rev.  Rep.  364; 
Bryan  v.  Whistler,  8  B.  &  C.  288,  15  E.  C.  L. 
219,  2  M.  &  R.  318,  32  Rev.  Rep.  389;  Pepper 
v.  Barnard,  7  Jur.  1128;  Knapp  v.  St.  Mary, 
15  Jur.  473,  2  Robb  Ecc.  358.  See  also  Darwin 
v.  Upton,  2  Saund.  175,  c,  note. 

Faculty,  Prescription,  and  Presumption  of  Lost 
Ficulty.  —  Philipps  v.  Halliday,  (1891)  A.  C. 
228,  affirming  23  Q.  B.  D.  48;  Stileman-Gib- 
bird  v.  Wilkinson,  (1897)  1  Q.  B.  749. 

Statutory  Prescription.  —  Query  whether  a 
statute  limiting  the  period  for  the  acquisition 
of  easements  by  adverse  possession  is  appli- 
cable to  pew  rights.  Crisp  v.  Martin,  2  P.  D. 
15;  Halliday  v.  Phillips,  23  Q.  B.  D.  48, 
affirmed  (1891)  A.  C.  228.  See  also  1  Crabbe, 
P.eal  Prop.,  §481;  Third  Presb.  Congregation 
v.  Andruss,  21  N.  J.  L.  330,  note  a. 

Priority  of  Seat  in  a  pew  may  be  prescribed 
for  as  well  as  the  pew  itself.  Catleton  v. 
Hutton,  Noy  78,  Palmer  424;  Stedman  v.  Hay, 
1  Comyns  366. 

Right  of  Corporation  to  Hold  Pew.  —  Reg.  v. 
Warwick,  8  Q.  B.  926,  55  E.  C.  L.  926.  10  Jur. 
962,  cited  in  Ridout  v.  Harris,  17  U.  C.  C.  P. 
88.    See  also  Jacob  v.  Dallo,  6 (Mod.  230. 

After  Verdict  establishing  a  prescriptive 
right,  it  will  be  presumed  that  the  party  claim- 
ing it  proved  reparation  at  his  expense 
although  the  fact  was  not  alleged,  since  other- 
wise he  would  not  have  been  entitled  to  a 
verdict.  Bradbury  v.  Burch,  T.  Jones  3;  Sted- 
man v.  Hay,  1  Comyns  366;  Kenrick  v.  Taylor, 
1  Wils.  C.  PI.  326;  Buxton  v.  Bateman,  i  Lev. 
71,  T.  Raym.  52,  1  Keb.  345,  370,  386,  457, 
Sid.  (pt.  i.)  88,  201;  Merchant  v.  Whitepane,  2 
Lev.  193;  Ashly  v.  Freckleton,  3  Lev.  74; 
Barrow  v.  Keiv,  2  Keb.  342. 

Prescription  to  Dispose  and  Arrange  Sittings.  — 
It  seerrs  that  the  churchwardens  in  the  right 
of  the  parishioners  cannot  prescribe  for  the 
disposal  and  arrangement  of  the  sittings 
against  the  ordinary,  at  least  on  the  ground 


of  immemorial  possession  and  repair  only, 
since  by  the  general  law  the  parishioners  are 
bound  to  repair.  Langley  v.  Chute,  T.  Raym. 
246,  Atkins,  J.,  contra;  Greaterchy  v.  Beardsly, 

2  Lev.  241;  Presgrave  v.  Church-Wardens,  1 
Salk.  167.  See  also  May  v.  Gilbert,  2  Bulst. 
150,  cited  3  Encyc.  Laws  Eng.,  tit.  Church- 
wardens. But  see  Brabin  v.  Tradum,  Popham 
140,  sub  nom.  Brabin  v.  Trediman,  2  Rolle 
24;  Stileman-Gibbard  v.  Wilkinson,  (1897)  1  Q. 
B.  749- 

2.  Seats  in  Chancel,  —  Hall  v.  Ellis,  Noy  133, 
cited  2  Encyc.  Laws  Eng.,  tit.  Chancel;  An- 
onymous, 3  Salk.  85;  Clifford  v.  Wicks,  1  B. 
&  Aid.  498,  19  Rev.  Rep.  364;  Griffin  v.  Digh- 
ton,  5  B.  &  S.  94,  117  E.  C.  L.  94,  affirming  on 
other  grounds  10  Jur.  N.  S.  69;  Stileman-Gib- 
bard v.  Wilkinson,  (1897)  1  Q.  B.  749;  Spry  v. 
Flood,  2  Curt.  Ecc.  353.  See  also  Eld  v.  Perry, 
11  Jur.  N.  S.  228. 

Origin  and  Extent  of  Parson's  Eight.  —  It 
seems  that  the  right  of  the  parson  to  the  chief 
seat  exists  only  by  prescription  or  presump- 
tion of  lost  faculty,  and  does  not  obtain  in  a 
new  church.  It  may  be  prescribed  for  by  pos- 
session for  time  immemorial  alone,  since  the 
burden  of  repair  is  cast  upon  the  parson  by 
the  general  law;  as  may  also,  it  seems,  a  right 
in  the  parson  to  dispose  of  and  arrange  the 
other  sittings  in  the  chancel.  The  extent  of 
the  right  to  the  chief  seat  is  not  easy  to  define, 
but  appears  to  be  something  more  than  a  right 
to  one  sitting.  The  size  and  situation  of  the 
seat  in  each  case  must  probably  be  determined 
by  the  user.  Spry  v.  Flood,  2  Curt.  Ecc.  353; 
Stileman-Gibbard  v.  Wilkinson,  (1S97)  1  Q.  B. 
749,  citing  Clifford  v.  Wicks,  1  B.  &  Aid.  4C.8, 
19  Rev.  Rep.  364. 

The  notion  that  the  chancel  is  part  of  the 
parson's  glebe,  though  entertained  by  Lord 
Coke  (Brownl.  &  Goldes.  45),  is  now  exploded, 
and,  except  by  prescription,  he  has  no  more 
right  or  interest  in  that  than  in  any  other  part 
of  the  church.  Griffin  z.  Dighton  5  B.  &  S, 
94,  117  E.  C.  L.  94.  affirming-  on  other  grounds 
10  Jur.  N.  S.  69. 

A  parishioner  may  prescribe  for  the  chief 
seat  in  the  chancel  to  the  exclusion  of  the 
parson.    Hall  v.  Ellis,  Noy  133;  Anonymous, 

3  Salk.  S6;  Sprv  v.  Flood,  2  Curt.  Ecc.  353. 

3.  Eight  of  Vicar  to  Seat  in  Chancel.  —  Griffin 
v.  Dighton,  5  B.  &  S.  94,  117  E.  C.  L.  94, 
affirming  on  other  grounds  10  Jur.  N.  S.  69. 
But  see  Spry  v.  Flood,  2  Curt.  Ecc.  353. 

4.  See  cases  cited  in  next  note  but  one. 
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situated  therein,  and  even  the  aisle  or  lesser  chancel  itself,  may  be  acquired 
by  faculty  or  prescription  as  appurtenant  to  a  messuage.1  By  possession  and 
reparation  from  time  immemorial  or  coeval  with  the  church,  a  freehold  prop, 
erty  may  also  be  acquired  in  an  aisle  or  lesser  chancel,  held  and  transferable 
in  gross  like  other  freehold  property;  in  such  a  case  there  being  a  presump- 
tion of  law  that  the  founder  reserved  that  part  out  of  it  for  himself. 1 

c.  Nonparis  Hi  ONERS  —  (i)  General  Law.  —  Every  parishioner  has  a  right 
to  a  seat  though  not  to  a  pew,  and  nonparishioners  may  not  occupy  seats  if 
they  are  needed  for  members  of  the  parish.3 

(2)  Faculty  and  Prescription.  —  By  faculty  or  prescription  a  nonparishioner 
as  well  as  a  parishioner  may  acquire  a  right  of  property  in  seats  or  pews 
situated  in  aisles  or  lesser  chancels,  but  not,  it  seems,  in  those  in  the  nave  or 
body  of  the  church.  Like  a  faculty  to  a  man  and  his  heirs,  a  faculty  to  a 
nonparishioner  in  the  latter  case,  or  prescription  which  presupposes  a  faculty, 
is  invalid  ;  otherwise  the  ordinary  might  in  his  discretion  depopulate  the  church 
of  its  own  proper  inhabitants.4 

3.  Statute  and  Canon  Law,  Custom  and  Usage  — a.  In  General.  —  The  free- 
holds of  churches  belonging  to  religious  denominations  other  than  the  Estab- 
lished Church  of  England  are  variously  held  by  corporations  or  individuals,  in 
trust  and  for  the  use  of  the  respective  congregations  or  societies  for  whose 
benefit  and  enjoyment  they  are  erected.5    Some  churches  are  erected  and 


1.  Property  in  Aisle  or  Lesser  Chancel,  or  in 
Seat  or  Pew  Therein,  by  Faculty  or  Prescription. 

—  1  Encyc.  Laws  Eng.,  tit.  Aisle  [citing 
Fuller  v.  Lane,  2  Add.  Ecc.  419];  Stocks  v. 
Booth,  1  T.  R.  428,  1  Rev.  Rep.  244  [citing  2 
Burn's  Ecc.  Law  316];  Churton  v.  Frewen,  L. 
R.  2  Eq.  656. 

2.  Seats  in  Aisle  and  Lesser  Chancels  —  Eng- 
land. —  8  Jur.  N.  S.  (pt.  2)  439;  Corven's  Case, 
12  Coke  105;  Boothly  v.  Baily,  Hob.  69,  cited 
Baker  v.  Child,  2  Vern.  227,  1  Eq.  Cas.  Abr. 
75,  par.  6;  Day  v.  Beddingfield,  Noy  104; 
Frances  v.  Ley,  Cro.  Jac.  366;  Garven  v.  Pym, 
Godb.  199,  sub  nam.  Pym  v,  Gorwyn,  Moo. 
K.  B.  878;  Buxton  v.  Bateman,  T.  Raym.  52, 
1  Lev.  71.  1  Keb.  345,  370,  386,  457,  Sid.  (pt.  i.) 
88,  201;  Crook  v.  Samson,  2  Keb.  92;  May  v. 
Gilbert,  2  Bulst.  150;  Anonymous,  3  Salk.  85; 
Kenrick  v.  Taylor,  1  Wils.  C.  PI.  326;  Chester's 
Case,  5  Mod.  433;  Swetnam  v.  Archer,  8  Mod. 
338,  sub  nom.  Archer  v.  Sweetnam,  Fortescue 
346;  Mainwaring  v.  Giles,  5  B.  &  Aid.  356,  7 
E.  C.  L.  129,  24  Rev.  Rep.  417;  Griffin  v. 
Dighton,  5  B.  &  S.  94,  117  E.  C.  L.  94,  affirm- 
ing  on  other  grounds  10  Jur.  N.  S.  69;  Parker 
v.  Leach,  4  Moo.  P.  C.  C.  N.  S.  180,  L.  R.  I 
P.  C.  312,  12  Jur.  N.  S.  911;  Churton  v.  Fre- 
wsn,  L.  R.  2  Eq.  656;  Chapman  v.  Jones,  L. 
R.  4  Exch.  273,  distinguishing  Co.  Litt.  \2\b; 
Fuller  v.  Lane,  2  Add.  Ecc.  419.  See  also 
Dawney  v.  Dee,  Cro.  Jac.  605,  But  see  Sham- 
brok  v.  Fettiplace,  2  Mod.  283. 

Canada.  —  Ridout  v.  Harris,  17  U.  C.  C. 
P.  88. 

New  Jersey.  —  Third  Presb.  Congregation  v. 
Andruss,  21  N.  J.  L.  328. 

Prescription  for  Aisle  by  Corporation.  —  Jacob 
v.  Dallo,  6  Mod.  230. 

No  Freehold  Property  in  Pew  Separate  from 
Ownership  of  Aisle  or  Lesser  Chancel.  —  "  With 
regard  to  pews,  it  appears  to  be  beyond  doubi 
thai  they  must  be  annexed  to  a  dwelling  of 
some  kind  or  other.  But  with  regard  10 
chapels  or  lesser  chancels  they  are  on  an  en- 
tirely different  fooling.    They  are  beyond  the 


jurisdiction  of  the  ordinary,  and  may  be  the 
freeholds  of  private  persons."  Chapman  v 
Jones,  L.  R.  4  Exch.  273.  Compare  statement 
of  counsel  in  Hinde  v.  Choilton,  L.  R.  2  C.  P. 
112,  citing  Churton  v.  Frewen,  L.  R.  2  Eq.  634. 

Civil  Law  —  Eights  of  Seignior  and  Patron.  — 
Larue  v.  Febrique  St.  Pascal,  1  L.  C.  Rep.  175; 
Le  Cure,  etc.,  v.  Beaubien.  4  L.  C.  Rep.  321; 
La  Fabrique  de  Deschambault  v.  Dubeau,  2 
Quebec  6. 

3.  General  Law.  —  Byerley  v.  Windus,  5  B.  & 
C.  1,  ir  E.  C.  L.  137,  7  Dowl.  &  R.  564;  In  re 
St.  Columb,  8  L.  T.  N.  S.  861;  Walter  v.  Gun- 
ner, 1  Hag.  Cons.  314;  Groves  v.  Hornsey,  1 
Hag.  Cons.  188,  cited  in  brief  of  counsel  Johns- 
ton v.  St.  Andrew's  Church,  1  Can.  Sup.  Cl. 
249;  Livingston  v.  Trinity  Church,  45  N.  J.  L. 
230,  1  Am.  &  Eng.  Corp.  Cas.  280. 

Cathedral  Church.  —  In  re  St.  Columb,  8  L.  T. 
N.  S.  861. 

4.  Faculty  aDd  Prescription.  —  Davis  v.  Witts, 
Forrest  14,  5  Rev.  Rep.  708;  Barrow  v.  Kew, 
2  Keb.  342;  Byerley  v.  Windus,  5  B.  &  C.  1,  11 
E.  C.  L.  137,  7  Dowl.  &  R.  564;  Bryan  v. 
Whistler,  8  B.  &  C.  288,  15  E.  C.  L.  219,  2  M. 
&  R.  318,  32  Rev.  Rep  389;  Fuller  v.  Lane,  2 
Add.  Ecc,  419;  Walter  v.  Gunner,  1  Hag. 
Cons.  314;  In  re  St.  Columb.  8  L.  T.  N.  S.  861; 
Ridout  v.  Harris,  17  U.  C.  C.  P.  88.  See  also 
Hallack  Cambridge  University,  1  Q.  B.  593, 
41  E.  C.  L.  687,  9  Dowl.  583,  1  Gale  &  D.  100, 
6  Jur.  10;  Clifford  v.  Wicks,  1  B.  &  Aid.  498, 
19  Rev.  Rep.  364;  Brabin  v.  Tradum,  Popham 
140,  sub  nom.  Brabin  v.  Trediman.  2  Rolle  24. 
Contra,  that  a  pew  in  the  body  of  the  church 
may  be  prescribed  for  by  a  nonparishioner, 
Lousley  v.  Hayward,  1  Y.  &  J.  583,  30  Rev. 
Rep.  853,  criticised  In  re  St.  Columb,  8  L.  T.  N. 
S.  861.  See  also  Churton  v.  Frewen,  L.  R.  2 
Eq.  656. 

5.  Freeholds  in  Churches  Other  than  Those  Be- 
longing to  the  Church  of  England.  —  See  Atty.- 

Gen.  v.  Meeting-House,  3  Gray  (Mass.)  I,  writ 
of  error  dismissed  1  Black  (U.  S.)  262;  How- 
ard v.  Hayward,  10  Met.  (Mass.)  408;  Smith  v„ 
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sustained  entirely  by  the  voluntary  contributions  of  members  and  others,  no 
one  having  the  right  to  any  particular  seat  or  pew,  the  seats  being  free;  others 
are  organized  on  the  principle  of  support  by  pewholders.1  By  statute,  and 
at  least  in  the  United  States,  by  custom*  usage,  or  church  canon  not  incon- 
sistent with  the  laws  of  the  state,  exclusive  rights  in  pews  may  be  sold  or  let, 
conferring  a  qualified  fee  or  other  legal  estate  for  the  infringement  of  which 
an  action  may  be  maintained  in  the  law  courts.*  Conditions  in  keeping  with 
the  character  of  the  use  are  frequently  imposed  on  the  pewholder,  common 
instances  of  which  are  a  restraint  on  alienation,3  and  a  liability  to  pay  a  tax 


Bonhoof,  2  Mich.  115;  Third  Presb.  Congre- 
gation v.  Andruss,  21  N.  J.  L.  325;  Matter  of 
Brick  Presb.  Church,  3  Edw.  (N.  Y.)  155;  Shaw 
v.  Beveridge,  3  Hill  (N.  Y.)  26,  38  Am.  Dec. 
616:  Voorhees  v.  Presbyterian  Church,  8 
Barb.  (N.  Y.)  135.  5  How.  Pr.  (N.  Y.)  58, 
affirmed  17  Barb.  (N.  Y.)  103;  Religious  Cong. 
Soc.  v.  Baker,  15  Vt.  119,  40  Am.  Dec.  668; 
Kellogg  v.  Dickinson,  18  Vt.  266;  O'Hear  v. 
De  Goesbriand,  33  Vt.  593,  80  Am.  Dec.  653; 
Brunskill  v.  Harris,  1  U.  C.  Err.  &  App.  322, 
opinion  of  Burns,  J. 

A  Church  May  Be  Built  by  a  parish,  an  incor- 
porated society,  or  an  individual,  and  the  per- 
sons who  build  a  meeting-house  in  either  of 
these  ways  may  retain  the  fee.  Kellogg  v. 
Dickinson,  18  Vt.  266,  cited  O'Hear  v.  De  Goes- 
briand, 33  Vt.  593,  80  Am.  Dec.  653.  See  also 
Kimball  v.  Second  Cong.  Parish,  24  Pick. 
(Mass.)  347. 

Church  of  England  in  Upper  Canada.  —  By  stat- 
ute the  soil  and  freehold  with  the  church  are 
held,  not  for  the  uses  of  the  parish  as  in  Eng- 
land, but  lo  and  for  the  uses  of  such  persons 
as  may  have  purchased  pews,  and  others  who 
may  rent  pews  or  sittings  from  the  church- 
wardens. Brunskill  v.  Harris,  1  U.  C.  Err.  & 
App.  322,  per  Burns,  J. 

Co-tenants  of  Property  or  TJse  —  Partition. — Fi  rst 
Baptist  Soc.  v.  Grant,  59  Me.  245;  Trinitarian 
Cong.  Soc.  v.  Union  Cong.  Soc,  61  N.  H.  384. 

1.  Curry  v.  Firsi  Presb.  Congregation,  1 
Pittsb.  (Pa.)  40.  See  also  Everett  v.  First 
Presb.  Church,  53  N.  J.  Eq.  500. 

2.  Rights  under  Statute  and  Canon  Law,  Custom 
and  Usage.  —  Atty.-Gen.  v.  Federal  St.  Meei- 
ing-House,  3  Gray  (Mass.)  1,  writ  of  error  dis- 
missed 1  Black(U.  S.)262;  Aylvvard  v.  O'Brien, 
160  Mass.  118;  Smith  v.  Bonhoof,  2  Mich.  115; 
Fisher  v.  Glover,  4  N.  H.  180;  Jones  v.  Towne, 
58  N.  H.  462,  42  Am.  Rep.  602;  Third  Presb. 
Congregation  v.  Andruss,  21  N.  J.  L.  325; 
Church  v.  Wells,  24  Pa.  St.  249.  See  also  Liv- 
ingston v.  Trinity  Church,  45  N.  J.  L.  234,  and 
generally  cases  cited  infra,  this  note. 

In  England  seats  and  pews  in  churches  built 
since  1818  are  let  and  assigned  under  various 
statutes.  Inglefield  v.  Merkel,  9  Nova  Scotia 
188,  citing  Roscoe,  Dig.  Law  of  Evidence  709. 

Statutes  of  a  Few  States  provide  that  the  land 
burden  or  servitude  upon  land  acquired  by  a 
tight  of  property  in  a  church  seat  may  attach 
to  other  land  as  an  incident  or  appurtenant, 
and  is  then  called  an  easement,  or  the  right 
may  be  granted  and  held  though  not  attached 
to  land.  Civ.  Code  Cal.  (1901I,  §§  301,  302; 
Civ.  Code  Mont.  (1895),  1250,  1251;  Rev. 
Codes  N.  Dak.  (1895),  3351,  3352;  Stat.  Okla. 
(1893),  §§  3724,  3725;  2  Annot.  Stat.  S.  Dak. 
(1901),      3672,  3673. 


A  Statute  Prohibiting  a  .Religious  Corporation 
from  Selling  any  of  its  real  estate  without  fiist 
obtaining  an  order  of  court,  and  which  only 
empowers  the  trustees  to  demise,  lease,  and 
improve  the  real  estate  held  by  the  corporation, 
and  to  regulate  and  order  the  renting  of  pews, 
does  not,  it  seems,  prevent  it  from  disposing 
of  the  pews  by  sale  and  without  such  an  order. 
Freligh  v.  Piatt,  5  Cow.  (N.  Y.)  494.  cited  Hee- 
ney  v.  St.  Peter's  Church,  2  Edw.  (N.  Y.)  608; 
Richards  v.  Northwest  Dutch  Church,  (Supm. 
Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  30;  McNabb 
v.  Pond,  4  Bradf.  (N.  Y.)  7.  Contra,  Vielie  v. 
Osgood,  8  Barb.  (N.  Y.)  130;  Voorhees  v. 
Presbyterian  Church,  8  Barb.  (N.  Y.)  135,  5 
How.  Pr.  (N.  Y.)  58,  affirmed  on  other  grounds 
17  Barb.  (N.  Y.)  103;  Matter  of  Reformed 
Dutch  Church,  16  Barb.  (N.  Y.)  237;  Mont- 
gomery v.  Johnson,  (Supm.  Ct.  Spec.  T.)  9 
How.  Pr.  (N.  Y.)  232;  Bronson  v.  St.  Peter's 
Church,  7  N.  Y.  Leg.  Obs.  361. 

Title  by  Adverse  Possession.  —  Although  a 
conveyance  of  a  pew  is  defective  and  insuffi- 
cient, it  may  form  the  basis  of  title  by  adverse 
possession.  Price  v.  Lyon,  14  Conn.  280; 
Aylward  v.  O'Brien,  160  Mass.  118. 

Reservation  of  Pew  by  Patron.  —  A  pew  in  a 
church  is  sometimes  reserved  lo  the  use  of  the 
patron  in  the  conveyance  of  the  land  upon 
which  the  edifice  is  to  be  erected.  See  for  an 
instance  Smith  v.  Bonhoof,  2  Mich.  119. 

A  Sale  of  the  Church  Is  Not  a  Sale  of  the  Pews 
within  the  terms  of  a  subscription  list  to  the 
church  fund  that  all  sales  of  pews  shall  be 
divided  in  proportion  to  the  amount  of  the 
subscriptions  until  they  shall  be  refunded,  or 
the  terms  of  a  grant  of  a  church  site  con- 
ditioned that  the  pews  never  be  sold  or  rented. 
Locke  v.  Belmont  Cong.  Soc,  157  Mass.  589; 
Wood  worth  v.  Payne,  74  N.  Y.  196,  30  Am. 
Rep.  298,  affirming  5  Hun  (N.  Y.)  551. 

Canon  Inconsistent  with  Agreement  Whereby 
Subscribers  to  Church  Fund  Are  to  Own  Pews  in 
Severalty.  —  An  agreement  whereby  sub- 
scribers to  a  fund  for  the  purchase  of  a  site 
for  a  Roman  Catholic  church  and  the  erection 
of  a  building  thereon  are  to  select  pews  by  lot 
and  own  them  in  severalty  is  a  valid  agree- 
ment, and  will  be  enforced  at  law  although 
inconsistent  with  a  canon  of  the  church  pro- 
hibiting laymen  from  owning  or  controlling 
pews.  O'Hear  v.  De  Goesbriand,  33  Vt.  593, 
80  Am.  Dec.  653. 

3.  Restraints  on  Alienation.  —  Price  v.  Lyon, 
14  Conn.  280;  Atty.-Gen.  v.  Meeting-House,  3 
Gray  (Mass.)  I,  writ  of  error  dismissed  1  Black 
(U.  S.)  262;  French  v.  Old  South  Soc,  106 
Mass.  479;  Trinitarian  Cong.  Soc.  v.  Union 
Cong.  Soc,  61  N.  H.  384;  Heeney  v.  St.  Peter's 
Church,  2  Edw.  (N.  Y.)6o8;  Deutsch  v.  Stone, 
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or  assessment  levied  from  time  to  time  for  the  support  and  maintenance  of 
the  church;*  and,  of  necessity,  the  extent  and  nature  of  the  right  in  each 
case  will  depend  largely  on  the  laws,  usages,  and  customs  of  the  particular 
jurisdiction  and  church  and  the  agreement  of  the  parties.* 

b.  Pew  Tenancy  and  Membership  in  Society  and  Congregation. — 
Membership  in  a  church  society  or  corporation  having  the  freehold,  and 
especially  in  the  society  or  congregation  entitled  to  the  use  and  enjoyment  of 
the  church,  is  not  generally  confined  to  pewholders,  but  is  in  some  instances. 
Qualifications  for  membership  are  various,  dependent  upon  the  laws  of  the 
particular  church  and  state.3 

IV.  Character  of  Property  Acquired  —  Remedies  —  1.  In  General.  —  The 
right  to  a  seat  or  pew  is  essentially  only  a  right  to  the  exclusive  use  of  it 
when  the  building  is  open  for  services,  subject  to  the  reasonable  regulations 
of  the  church  and  the  paramount  rights  of  those  who  own  or  control  the  free- 


II  Ohio  Dec.  (Reprint)  436,  27  Cine.  L.  Bui. 
20;  Ridout  v.  Harris,  17  U.  C.  C.  P.  88.  See 
also  Hinde  v.  Chorlton,  L.  R.  2  C.  P.  104. 

A  condition  that  the  pew  shall  be  forfeited  if 
the  pewholder  withdraws  from  the  church  or 
society  without  first  offering  to  sell  it  to  them 
is  valid.  French  v.  Old  South  Soc,  106  Mass. 
479;  Crocker  v.  Old  South  Soc,  106  Mass.  489. 
Compare  Abernethy  v.  Society,  etc.,  3  Daly 
(N.  Y.)  1. 

1.  Taxes  and  Assessments.  —  For  cases  involv- 
ing the  levy  of  taxes  and  assessments  upon 
pews  and  pewholders,  see: 

England.  —  Brumfitt  v.  Roberts,  L.  R.  5  C. 
P.  224. 

United  Slates.  —  Mauro  v.  St,  Johns  Parish, 
4  Cranch  (C.  C.)  116. 

Maine.  —  May  berry  v.  Mead,  80  Me.  27. 

Massachusetts.  —  Mussey  v.  Bulfinch  St.  Soc, 
1  Cush.  (Mass.)  148;  First  Parish  v.  Dow,  3 
Allen  (Mass.)  369;  First  Methodist  Episcopal 
Soc  v.  Bray  ton,  9  Allen  (Mass.)  248;  Curtis  v. 
First  Cong.  Soc,  108  Mass.  147. 

New  York.  —  Matter  of  Brick  Presb.  Church, 
3  Edw.  (N.  Y.)  155;  First  Presb.  Congregation 
v.  Quackenbush,  10  Johns.  (N.  Y.)  218;  St. 
Paul's  Church  v.  Ford,  34  Barb.  (N.  Y.)  16; 
Gifford  v.  First  Presb.  Soc,  56  Barb.  (N.  Y.) 
114;  Abernethy  v.  Society,  etc.,  3  Daly  (N.  Y.) 
1;  Crowley  v.  Miller,  19  N.  Y.  Wkly.  Dig. 
262. 

Pennsylvania.  —  Curry  v.  First  Presb.  Con- 
gregation, 2  Pittsb.  (Pa.)  40. 

Rhode  Island.  —  Bailey  v.  M.  E.  Church,  6 
R.  I.  491;  Second  Universalist  Soc.  v.  Cooke, 
7  R.  I.  69. 

Vermont.  —  Perrin  v.  Granger,  30  Vt.  595, 
33  Vt.  101. 

2.  See  Atty.-Gen.  v.  Meeting-House,  3  Gray 
(Mass.)  1,  writ  of  error  dismissed  1  Black  (U. 
S.)  262;  Matter  of  Brick  Presb.  Church,  3  Edw. 
(N.  Y.)  155. 

For  Cases  in  Various  Jurisdictions  involving 
the  sale  and  letting  of  pews  and  the  rights 
thus  acquired,  see: 

England.  —  Pawson  v.  Scott,  Say.  176; 
Hinde  v.  Chorlton,  L.  R.  2  C.  P.  104,  12  Jur, 
N.  S.  1008;  Brumfitt  v.  Roberts,  L.  R.  5  C.  P. 
224:  Greenway  v.  Hockin,  L.  R.  5  C.  P.  235, 
1  Hopw.  &  C.  403;  Ex  p.  Arrowsmith,  8  Ch. 
D.  96;  Wyllie  v.  Molt,  1  Hag.  Ecc.  28;  Spry 
v.  Flood,  2  Curt.  Ecc.  353. 

Canada.  —  Johnston  v.  St.  Andrew's  Church, 
I  Can.  Sup.  Ct.  235,  appeal  to  privy  council 


refused  3  App.  Cas.  159;  Ridout  v.  Harris,  17 
U.  C.  C.  P.  88;  Brunskill  v.  Harris,  1  U.  C. 
Err.  &  App.  322;  Richaid  v.  Les  Cure,  etc.,  5 
L.  C.  Rep.  3;  Reid  v.  Les  Cures,  etc.,  6  L. 
C.  Rep.  290;  Champagne  v.  Goulet,  10  Quebec 
379;  La  Fabrique,  etc.,  v.  Belanger,  12  Quebec 
189;  Tremblay  v.  Fabrique  de  St.-Irenee,  13 
Quebec  26;  Borne  v.  Wilson,  2  Rev.  Leg.  276; 
Robillard  v.  Les  Cure,  etc.,  8  Rev.  Leg.  63. 

Louisiana.  —  New  Orleans  City  Bank  v.  Mc- 
Intyre,  8  Rob.  (La.)  467. 

Maryland. — Stoddert  v.  Pott  Tobacco  Parish, 
2  Gill  &  J.  (Md.)  227. 

Massachusetts.  —  Spring  v.  Tongue,  9  Mass. 
28,  6  Am.  Dec.  21;  First  Parish  v.  Spear,  15 
Pick.  (Mass.)  144;  Mussey  v.  Bulfinch  St.  Soc, 

1  Cush.  (Mass.)  148;  Curtis  v.  First  Cong. 
Soc,  108  Mass.  147. 

New  York.  —  Heeney  v.  St.  Peter's  Church, 

2  Edw.  (N.  Y.)  608;  Matter  of  Brick  Presb. 
Church,  3  Edw.  (N.  Y.)  155;  First  Presb.  Con- 
gregation v.  Quackenbush,  10  Johns.  (N.  Y.) 
218. 

3.  Pew  Tenancy  and  Membership  in  Society  and 
Congregation.  —  For  various  cases  involving 
pew  tenancy  as  a  qualification  for  membership 
in  a  church  society  or  congregation,  see: 

Illinois.  —  Niccolls  v.  Rugg,  47  111.  47,  95 
Am.  Dec.  462. 

Maine.  —  First  Baptist  Soc.  v.  Grant,  59  Me. 
245. 

Massachusetts.  —  Mussey  v.  Bulfinch  St.  Soc, 
1  Cush.  (Mass.)  148;  Atty.-Gen.  v.  Meeting- 
House,  3  Gray  (Mass.)  1.  writ  of  error  dis- 
missed 1  Black  (U.  S.)  262;  Matter  of  New 
South  Meeting-House,  13  Allen  (Mass.)  497; 
French  v.  Old  South  Soc,  106  Mass.  479; 
Crocker  v.  Old  South  Soc,  106  Mass.  489;  Old 
South  Soc.  v.  Crocker,  119  Mass.  1,  20  Am. 
Rep.  299. 

New  Hampshire.  —  Trinitarian  Cong.  Soc. 
v.  Union  Cong.  Soc,  61  N.  H.  384. 

New  Jersey.  —  Livingston  v.  Trinity  Church, 
45  N.  J.  L.  230,  1  Am.  &  Eng.  Corp.  Cas.  280; 
Everett  v.  First  Presb.  Church,  53  N.  J.  Eq. 
500. 

Ohio. — Wiswell  v.  First  Cong.  Church,  14 
Ohio  St.  41. 

Pennsylvania.  —  Com.  v.  Cain,  5  S.  &  R. 
(Pa.)  510;  Mcllvain  v.  Christ  Church,  2  Woodw. 
(Pa.)  293,  8  Phila.  (Pa.)  507;  Com.  v.  Morrison, 
13  Phila.  (Pa.)  135,  36  Leg.  Int.  (Pa.)  42,  6  W. 
N.  C.  (Pa.)  346;  Raynor  v.  Beatty,  9  W.  N.  C. 
(Pa.)  201. 

767  Volume  XXII. 


Character  of 


PEWS  AND  PEW  RIGHTS. 


Property  Acquired. 


hold ;  and  there  is  no  access  to  it  or  right  to  use  it  for  any  other  purpose  or  in 
any  other  manner.  The  maxim  cujus  est  solum,  ejus  est  usque  ad  caelum,  does 
not  apply  as  when  land  is  granted  in  fee.  The  pewholder  h  not  authorized  to 
change  or  decorate  the  pew  according  to  his  fancy.  He  has  a  limited  usu- 
fructuary use  only,  involving  no  ownership  in  the  soil  or  the  structure,  or  in 
any  of  its  materials  or  furnishings;  and  from  the  nature  of  the  subject-matter 
he  must  be  presumed  to  have  acquired  it  with  all  the  conditions  and  limitations 
incident  to  such  property.1 

2.  Alteration  of  Church  —  Rebuilding.  —  Thus  the  usufruct  is  subject  to  a 
paramount  right  in  those  who  have  the  freehold  or  control  the  temporal  affairs 
of  the  church  to  alter  the  internal  arrangement  of  the  church  edifice,  replace 
it  with  another  on  the  same  site,  or  sell  it  and  rebuild  elsewhere,  as  the  gen- 
eral good  of  the  society  may  require.  The  exercise  of  the  right  to  rebuild  has 
generally  been  held  to  terminate  the  rights  of  pewholders  as  such;  and  with- 
out compensation  in  money  damages  if  the  rebuilding  is  a  matter  of  necessity, 
as  where  the  edifice  is  destroyed  by  fire  or  other  casualty  or  becomes  unfit  for 
use  owing  to  the  dilapidation  and  decay  of  age,  but  with  such  compensation 
if  the  rebuilding  is  only  a  matter  of  expediency  or  convenience.2    On  prin- 


1.  Character  of  Property  Acquired  —  In  General. 

—  See  generally  cases  cited  in  next  note,  and 
particularly: 

England.  —  Pawson  v.  Scott,  Say.  176; 
Brumtitt  v.  Roberts,  L.  R.  5  C.  P.  224. 

Canada.  —  Ridout  v.  Harris,  17  U.  C.  C.  P. 
88;  Brunskill  v.  Harris,  1  U.  C.  Err.  &  App. 
322,  opinion  of  Burns,  J. 

Maine. — Craig  v.  Franklin  County,  58  Me. 
479;  First  Baptist  Soc.  v.  Grant,  59  Me.  245. 

Massachusetts.  —  Gay  v.  Baker,  17  Mass.  435, 
9  Am.  Dec.  159;  Daniel  v.  Wood,  1  Pick. 
(Mass.)  102,  11  Am.  Dec.  151;  Matter  of  New 
South  Meeting-House,  13  Allen  (Mass.)  497; 
Locke  v.  Belmont  Cong.  Soc,  157  Mass.  589. 

New  Hampshire.  —  Jones  v.  Towne,  58  N.  H. 
462,  42  Am.  Rep.  602;  Antrim  First  Presb. 
Soc.  v.  Bass,  68  N.  H.  333. 

New  Jersey .  — Third  Presb.  Congregation  v. 
Andruss,  21  N.  J.  L.  325. 

New  York.  —  Wheaton  v.  Gates,  18  N.  Y. 
404;  Buffalo  City  Cemetery  v.  Buffalo,  46  N. 
Y.  503;  First  Baptist  Church  -'.  Witherell,  3 
Paige  (N.  Y.)  296,  24  Am.  Dec.  223;  Freligh  v. 
Piatt,  5  Cow.  (N.  Y.)  494;  Shaw  v.  Beveridge, 
3  Hill  (N.  Y.)26,  38  Am.  Dec.  616;  Matter  of 
Reformed  Dutch  Church,  16  Barb.  (N.  Y.)  237; 
Voorhees  v.  Presbyterian  Church,  8  Barb.  (N. 
Y.)  135,  5  How.  Pr.  (N.  Y.)  58,  affirmed  17  Barb. 
(N.  Y.)  jot;  Cooper  v.  First  Presb.  Church,  32 
Barb.  (N."Y.)  222. 

Pennsvlvania. —  Strickland  v.  Pennsylvania 
R.  Co.,  154  Pa.  St.  348. 

Exception.  —  For  freehold  property  in  an 
aisle  or  lesser  chancel  with  its  seats  or  pews, 
and  disturbance  of  the  owner's  decorations  and 
furnishings  placed  therein,  see  supra,  this  1  itle. 
Acquisition  and  General  Nature  of  Pew  Rights 

—  Seats  in  Aisles  and  Lesser  Chancels;  Corven's 
Case,  12  Coke  105;  Day  v.  Beddingfield,  Noy 
104;  Frances  v.  Ley,  Cro.  Jac.  366. 

Right  When  House  Is  Open  for  Other  Purposes. 

—  Jackson  v.  Rounseville,  5  Met.  (Mass.)  127. 
Right  of  Pewholder  in  Pulpit.  —  Revere  v. 

Gannett,  1  Pick.  (Mass.)  169,  cited  Kimball  v. 
Second  Cong.  Parish.  24  Pick.  (Mass.)  347. 

Various  Cases  Involving  the  Several  Rights  of 
Pewholders  and  Proprietors.  —  For  various  cases 
involving   the  rights  of   the   pewholder  or 


church  society  on  the  one  hand,  and  those  of 
the  proprietor  of  the  soil  and  freehold  on  the 
other,  see  Union  Meeting-house  v.  Rowell,  66 
Me.  400;  Second  Cong.  Soc.  v.  Waring,  24 
Pick.  (Mass.)  304;  Wood  v.  Cushing,  6  Met. 
(Mass.)  448;  Roman  Catholic  Society's  Case, 
6  S.  &  R.  (Pa.)  498;  Com.  v.  Roman  Catholic 
Soc.  6  S.  &  R.  (Pa.)  508. 

Right  of  Pewholder  to  Prevent  Conversion  of 
Property  to  Other  Uses  than  Those  Intended.  — 
Craig  v.  Franklin  County,  58  Me.  479;  Clark 
v.  Evangelical  Soc,  12  Gray  (Mass.)  17;  Pine 
St.  Congregational  Soc.  v.  Weld,  12  Gray 
(Mass.)  570;  Matter  of  New  South  Meeting- 
House,  13  Allen  (Mass.)  497;  Old  South  Soc. 
v.  Crocker,  119  Mass.  I,  20  Am.  Rep.  299; 
Warner  v.  Bowdoin  Square  Baptist  Soc,  148 
Mass.  400;  Trinitarian  Cong.  Soc.  v.  Union 
Cong.  Soc,  61  N.  H.  384;  Everett  v.  First 
Presb.  Church,  53  N.  J.  Eq.  500;  Wheaton  v. 
Gates,  18  N.  Y.  395;  Matter  of  Reformed 
Dutch  Church,  16  Barb.  (N.  Y.)  237;  Robert- 
son v.  Bullions,  9  Barb.  (N.  Y.)  64,  affirmed  11 
N.  Y.  243;  First  Baptist  Church  v.  Witherell, 
3  Paige  (N.  Y.)  296,  24  Am.  Dec.  223,  per  Wal- 
worth, Ch.,  discussed;  Miller  v.  Gable,  2  Den. 
(N.  Y.)  548,  which  reversed  10  Paige  (N.  Y.) 
627;  Abernethy  v.  Society,  etc.,  3  Daly  (N.  Y.) 
1;  Solomon  v.  Congregation  B'nai  Jeshnrun, 
(C.  PI.  Spec.  T.)  49  How.  Pr.  (N.  Y.)  263; 
Ebaugh  v.  Hendel,  5  Watts  (Pa.)  43,  30  Am. 
Dec.  291:  Niebuhr  v.  Piersdorff,  24  Wis.  316. 
Compare  Montgomery's  Appeal,  1  Pittsb.  (Pa.) 
348. 

2.  Altering  or  Rebuilding  Church  —  Pew  Rights 
Terminated  —  Maryland.  —  See  Rose  v.  Balti- 
more, 51  Md.  256,  34  Am.  Rep.  307. 

Massachusetts.  —  Howard  v.  First  Parish,  7 
Pick.  (Mass.)  138;  Gorton  v.  Hadsell,  9  Cush. 
(Mass.)  508;  Sohier  v.  Trinity  Church,  109 
Mass.  1. 

New  Hampshire.  —  Fisher  v.  Glover,  4  N.  H. 
180. 

New  Jersey.  —  Van  Horn  v.  Talmage,  8  N.  J. 
Eq.108;  Third  Presb.  Congregation  v.  Andruss, 
21  N.  J.  L.  325;  Van  Houten  v.  First  Reformed 
Dutch  Church,  17  N.  J.  Eq.  126,  cited  Morgan 
v.  Rose,  22  N.  J.  Eq.  583. 
New  York.  —  Heeney  v.  St.  Peter's  Church, 
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ciple,  however,  it  would  seem  that  the  pew  right,  unless  abandoned  or  limited 
by  agreement,  would  continue,  and  entitle  the  pewholder  to  a  pew  in  the 
building  with  which  the  society  replaces  the  old  edifice,  corresponding  as  near 
as  may  be  to  his  pew  in  the  latter;  and  there  are  decisions  and  dicta  to  that 
effect.1 

3.  Real  or  Personal  Property.  —  Where  not  changed  by  statute,  temporal 
rights  in  church  seats  or  pews  are  generally  held  not  to  be  real  estate  or  even 
property  in  the  strict  legal  meaning  of  those  terms;  but  yet  a  sort  of  an  inter- 
est in  real  estate,  and'  not  personal  property,  in  the  nature  of  an  easement  or 
incorporeal  right  2  for  the  perturbation  of  which  the  remedy  at  law  is  an 


2  Edw.  (N.  Y.)  608;  Wheaton  v.  Gates,  18  N.  Y. 
395;  Freligh  v.  Piatt,  5  Cow.  (N.  Y.)  494;  Voor- 
hees  v.  Presbyterian  Church,  17  Barb.  (N.  Y.) 
103,  affirming  8  BarD.  (N.  Y.)  135,  5  How.  Pr. 
(N.  Y.)  58;  Richards  v.  Northwest  Protestant 
Dutch  Church.  32  Barb.  (N.  Y.)  42,  n  Abb.  Pr. 
(N  Y.)  35,  20  How.  Pr.  (N  Y.)  317;  Went 
v.  Methodist  Protestant  Church,  80  Hun  (N. 
Y.)  266,  citing  Washburn  on  Easements  515; 
Abernethy  v.  Society,  etc.,  3  Daly  (N.  Y.)  1; 
Erwin  v.  Hurd,  (Supm  Ct.  Spec.  T.)  13  Abb. 
N.  Cas.  (N.  Y.)  91;  McNabb  v.  Pond,  4  Bradf. 
(N.  Y.)  7;  Bronson  v.  St.  Peter's  Church,  7  N. 
Y.  Leg.  Obs.  361. 

Ohio.  —  Price  v.  M.  E.  Church,  4  Ohio  515. 

Pennsylvania.  — Church  v.  Wells,  24  Pa.  St. 
249;  Kincaid's  Appeal,  66  Pa.  St.  41  r,  5  Am. 
Rep.  377;  Craig  v.  Pittsburgh  First  Presb. 
Church,  88  Pa.  St.  42,  32  Am.  Rep.  417,  6  W. 
N.  C.  (Pa.)  421.  See  also  Woelpper  v.  Phila- 
delphia, 38  Pa.  St.  203;  Strickland  v.  Pennsyl- 
vania R.  Co  ,  154  Pa.  St.  348. 

Vermont.  —  Kellogg  v.  Dickinson,  18  Vt. 
266;  Barnard  v.  Whipple,  29  Vt.  402,  70  Am. 
Dec.  422. 

Abandonment  of  Building.  —  Where  a  religious 
society  abandons  its  meeting-house  without 
selling  it  or  tearing  it  down,  whether  because 
of  the  erection  of  a  new  building  or  in  discon- 
tinuance of  public  worship,  it  has  been  held 
that  the  pewholders  are  not  entitled  to  com- 
pensation although  the  building  is  still  fit  for 
use.  Fassett  v.  First  Parish,  19  Pick.  (Mass.) 
361,  approved  arguendo  Aylward  v.  O'Brien, 
160  Mass.  118;  Matter  of  Reformed  Dutch 
Church.  16  Barb.  (N.  Y.)  237. 

Abandonment  and  failure  to  keep  the 
church  in  condition  for  use  will  not  terminate 
the  right  to  a  pew  therein  as  against  a  mere 
wrongdoer  who  disturbs  the  possession;  but 
will  only  make  the  right  less  valuable,  and  in 
that  way  lessen  the  amount  of  damages  re- 
coverable.   Howe  v.  Stevens,  47  Vt.  262. 

Common  Law  and  Statute.  —  It  is  said  thai 
these  principles  are  a  part  of  the  common  law 
of  pew  rights,  and  that  statutes  which  obtain 
in  several  jurisdictions,  announcing  them  and 
providing  a  meihod  for  ascertaining  the 
amount  of  damages  when  compensation  is  re- 
quired, but  declare  that  law.  Gay  v.  Baker, 
17  Mass.  435,  9  Am.  Dec.  isg;  Daniel  v.  Wood, 
1  Pick.  (Mass.)  102,  11  Am.  Dec.  151 ;  Went- 
worth  v.  First  Parish,  3  Pick.  (Mass.)  345; 
Kimball  v.  Second  Cong.  Parish,  24  Pick. 
(Mass.)  347;  Jones  v.  Towne,  58  N.  H.  462,  42 
Am.  Rep.  602;  Trinitarian  Cong.  Soc.  v. 
Union  Cong.  Soc,  61  N.  H.  384;  Colby  v. 
Northfield,  etc.,  Cong.  Soc,  63  N.  H.  63.  See 
also  Cooper  v.  First  Presb.  Church,  32  Barb. 
22  C.  of  L. — 49 


(N.  Y.)  222;  Mayer  v.  Temple  Beth  EI,  (C.  PL 
Spec.  T.)  23  N.  Y.  Supp.  1013. 

Rights  of  Contractors  Building  Church  for  Pro- 
ceeds of  Subscription  List  and  Sales  of  Pews.  — 
Builders  of  a  church  under  contract  to  take 
the  proceeds  of  a  subscription  list  and  the  sales 
of  the  pews  for  their  compensation  acquire  no 
greater  or  more  permanent  rights  than  pew- 
holders; and  their  property  in  unsold  pews  is 
destroyed  by  the  entire  reconstruction  of  the 
interior  of  the  building  and  the  pews,  rendered 
necessary  by  dilapidation  and  decay.  White 
v.  M.  E.  Church,  3  Lans.  (N.  Y.)  477. 

1.  Altering  or  Rebuilding  Church  ■ —  Pew  Rights 
Continue.  —  Archer  v.  Sweetnam,  Fortescue 
346,  sub  noni.  Swetnam  v.  Archer,  8  Mod.  338; 
Halliday  v.  Phillips,  23  Q.  B.  D.  48,  affirmed 
(1891)  A.  C.  228;  Daniel  v.  Wood,  1  Pick. 
(Mass.)  102,  11  Am.  Dec.  151;  Colby  v.  North- 
field,  etc.,  Cong.  Soc,  63  N.  H.  63;  Matter  of 
Brick  Presb.  Church,  3  Edw.  (N.  Y.)  155; 
Heeney  v.  St.  Peter's  Church,  2  Edw.  (N.  Y.) 
608;  Cooper  v.  First  Presb.  Church,  32  Barb. 
(N.  Y.)  222;  Mayer  v.  Temple  Beth  El,  (C.  PL 
Spec.  T.)  23  N.  Y.  Supp.  1013;  Curry  v.  First 
Presb.  Congregation,  2  Piltsb.  (Pa.)  40.  Con- 
tra, Brunskill  v.  Harris,  1  U.  C.  Err.  &  App. 
322,  Macaulay,  C.  J.,  and  Burns,  J.,  dissenting. 

Abandonment  of  Right. —  Curry  v.  First  Presb. 
Congregation,  2  Pittsb.  (Pa.)  40. 

Conveyance  of  Pew  Expressly  Continuing  Right. 
—  Samuels  v.  Congregation  Kol  Israel,  52  N. 
Y.  App.  Div.  287. 

2,  Real  or  Personal  Property.  —  Washburn  on 
Easements  (4th  ed.)  515,  cited  Went  v.  Metho- 
dist Protestant  Church,  80  Hun  (N.  Y.)  266; 
Hawkins  v.  Compeigne,  3  Phill.  Ecc.  11;  First 
Baptist  Soc.  v.  Grant,  59  Me.  245;  Union 
Meeting-house  v.  Rovvell,  66  Me,  400;  People 
v.  St.  Patrick's  Cathedral,  21  Hun  (N.  Y.)  184; 
Solomon  v.  Congregation  B'nai  Jeshurun,  (C. 
PI.  Spec.  T.)  49  How.  Pr.  (N.  Y.)  263;  Deutsch 
v.  Stone,  11  Ohio  Dec.  (Reprint)  436,  27  Cine. 
L.  Bui.  20;  Curry  v.  First  Presb.  Congrega- 
tion, 2  Pittsb.  (Pa.)  40.  See  also  cases  cited 
in  the  next  note;  and  see  supra,  this  title,  III. 
3.  a.  note  beginning  Statutes  of  a  Few  States. 

By  Agreement  of  Parties.  —  While  parties  may 
by  agreement  give  the  character  of  personalty 
to  property  attached  to  real  estate,  which  can 
be  detached  without  injury  to  the  latter,  a 
right  of  property  in  a  pew  belonging  to  a 
church  is  as  essentially  real  estate  as  the  land 
itself  and  cannot  be  made  personalty  by  con- 
vention of  the  parties.  Deutsch  v.  Stone,  II 
Ohio  Dec.  (Reprint)  436,  27  Cine  L.  Bui.  20. 

Sales  and  Conveyances  —  Statute  of  Frauds.  — 
Price  v.  Lyon,  14  Conn.  280;  Stoddert  v.  Port 
Tobacco  Parish,  2  Gill  &  J.  (Md.)  227;  Aylward 
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action  on  the  case  and  not  trespass,  ejectment,  writ  of  entry,  or  the  like.1  In 
some  states,  however,  such  property  is  declared  by  statute  or  judicial  decision 
to  be  real  estate  and  is  held  by  the  courts  to  be  subject  to  all  the  incidents  of 
real  estate  and  to  support  case,  trespass,  ejectment,  or  writ  of  entry,  accord- 
ing to  the  circumstances^  for  a  disturbance.2    In  still  other  jurisdictions 


v.  O'Brien,  160  Mass.  118;  Livingston  v. 
Trinity  Church,  45  N.  J.  L.  230;  Elder  v. 
Rouse,  15  Wend.  (N.  Y.)  219;  First  Baptist 
Church  v.  Bigelow,  16  Wend.  (N.  Y.)  29;  Foote 
v.  West,  1  Den.  (N.  Y.)  544;  Vielie  v.  Osgood, 
8  Barb.  (N.  Y.)  130;  Voorhees  v.  Presbyterian 
Church,  17  Barb.  (N.  Y.)  103,  affirming  8  Barb. 
(N.  Y.)  135,  5  How.  Pr.  (N.  Y.)  58;  Richardson 
v.  Northwest  Protestant  Dutch  Church,  32 
Barb.  (N.  Y.)  42,  n  Abb.  Pr.  (N.  Y.)  35,  20 
How.  Pr.  (N.  Y.)  317;  Hodges  v.  Green,  28  Vt. 
358;  Barnard  v.  Whipple,  29  Vt.  402,  70  Am. 
Dec.  422;  O'Hear  v.  De  Goesbriand,  33  Vt.  593, 
80  Am.  Dec.  653;  Johnston  v.  St.  Andrew's 
Church,  1  Can.  Sup.  Ct.  235,  opinion  of  Henry, 
J.  (leave  to  appeal  to  privy  council  refused  3 
App.  Cas.  159);  Ridoul  v.  Harris,  17  U.  C.  C. 
P.  88. 

Descends  and  Passes  by  Will  as  Real  Estate.  — 

Gamble's  Succession,  23  La.  Ann.  9;  Bates  .v. 
Sparrell,  10  Mass.  324;  Griggs  v.  Veghte,  47 
N.  J.  Eq.  179;  McNabb  v.  Pond,  4  Bradf.  (N 
Y.)  7;  O'Hear  v.  De  Goesbriand,  33  Vt.  593,  80 
Am.  Dec.  653.  Contra,  Church  v.  Wells,  24 
Pa.  St.  249. 

A  leasehold  of  a  pew  for  a  term  of  years, 
and  notes  given  for  the  rent  of  a  pew,  are  per- 
sonalty. Gamble's  Succession,  23  La.  Ann.  9; 
McNabb  v.  Pond,  4  Bradf.  (N.  Y.)  7,  citing 
Johnson  v.  Corbett,  11  Paige  (N.  Y.)  265. 

Not  Taxable  Property.  —  Pew  property  by 
itself  was  never  known  as  a  subject  of  taxa- 
tion. Church  v.  Wells,  24  Pa.  St.  249,  cited 
Kincaid's  Appeal,  66  Pa.  St.  411,  5  Am.  Rep. 
377,  and  Craig  v.  Pittsburgh  First  Presb. 
Church,  88  Pa.  St.  42,  32  Am.  Rep.  417,  6  W. 
N.  C,  (Pa.)  421. 

As  a  Property  Qualification  Within  Election 
Laws.  —  A  right  of  property  in  a  pew  is  not 
real  property,  freehol i  property,  lands,  or  tene- 
ments, within  election  laws  requiring  a  prop- 
erty qualification  as  a  requisite  of  the  right  to 
vote  or  hold  office.  Hinde  v.  Chorlton,  L.  R. 
2  C.  P.  104,  12  Jur.  N.  S.  1008;  Brumfitt  v. 
Roberts,  L.  R.  5  C.  P.  224;  Greenway  v. 
Hockin,  L.  R.  5  C.  P.  235,  1  Hopw.  &  C.  403; 
Hatcheson  v.  Tilden,  4  Har.  &  M.  (Md.)  279. 

Dower  Rights  in  Pew  Property.  —  Bronson  v. 
St.  Peter's  Church.  7  N.  Y.  Leg.  Obs.  361. 

The  Door  of  a  Pew,  hung  upon  hinges  and  re- 
movable without  interference  with  the  staple, 
is  a  chattel  and  not  part  of  the  freehold.  Mant 
v,  Collins,  cited  in  Wood  v.  Hewett,  10  Jur. 
390,  15  L.  J.  Q.  B.  D.  248. 

Agreement  by  Pewholder  to  Allow  Other  Per- 
sons to  Use  His  Pew.  —  An  agreement  by  a  pew- 
holder that  a  portion  of  his  pew  may  be  par- 
titioned off  and  used  by  other  parishioners,  if 
not  by  deed,  is  a  mere  license  revocable  at 
pleasure.  Adams  v.  Andrews,  15  Q.  B.  285, 
69  E.  C.  L.  285,  15  Jur.  149. 

1.  Real  or  Personal  Property  —  Remedies  for 
Perturbation  —  England.  —  Slocks  v.  Booth,  1 
T.  R.  428,  1  Rev.  Rep.  244;  Mainwaring  v. 
Giles,  5  B.  &  Aid.  356,  7  E.  C.  L.  129,  24  Rev. 


Rep.  417;  Bryan  v.  Whistler,  8  B.  &  C.  288,  15 
E.  C.  L.  219,  2  M.  &  R.  318,  32  Rev.  Rep.  389. 

Canada.  —  Ridout  v.  Harris,  17  U.  C.  C.  P. 
88;  Brunskill  v.  Harris,  1  U.  C.  Err.  &  App. 
322,  per  Burns,  J. 

New  Jersey.  —  Third  Presb.  Congregation 
v.  Andruss,  21  N.  J.  L.  325;  Lynd  v.  Menzies, 
33  N.  J.  L.  162. 

New  York.  —  Matter  of  Brick  Presb.  Church, 
3  Edw.  (N.  Y.)  155. 

Pennsylvania  — Church  v.  Wells  24  Pa.  St. 
249;  Strickland  v.  Pennsylvania  R.  Co.,  154 
Pa.  St.  348. 

South  Carolina.  —  Marshall  v.  White  Harp. 
L.  (S.  Car.)  122;  Milltr  v.  Bomar,  9  Rich.  L. 
(S.  Car.)  139. 

Vermont.  —  Religious  Cong.  Soc.  v.  Baker, 
15  Vt.  119, 40  Am.  Dec.  668;  Perrin  v.  Granger, 
33  Vt.  102. 

Remedy  in  Equity.  —  Craig  v.  Franklin 
County,  58  Me.  479;  Niebuhr  v.  Piersdorff,  24 
Wis.  316. 

Trespass  Will  Lie  for  the  Injuring  or  Breaking 

Up  of  a  Pew  where  the  materials  of  which  it  is 
formed  belong  to  the  pewholder,  or  for  per- 
turbation of  a  pew  in  an  aisle  or  chancel  owned 
in  freehold.  Gilson  Wright,  Noy  108  3 
Salk.  85;  Dawtrie  v.  Dee,  Palmer  46,  2  Rolle 
140;  Spooner  v,  Brewster,  3  Bing.  136,  11  E. 
C.  L.  69,  10  Moo.  494,  28  Rev.  Rep.  613  [citing 
Pym  v.  Goiwyn,  Moo.  K.  B.  878];  Kellogg  v. 
Dickinson,  18  Vt.  266.  See  also  Third  Presb. 
Congregation  v.  Andruss,  21  N.  J.  L.  325,  cit- 
ing 2  Bl.  Com.  429;  supra,  this  title,  Acquisition 
and  General  Nature  of  Pew  Rights — Seats  in 
Aisles  and  Lesser  Chancels. 

Mandamus  will  not  lie  to  restore  a  person  to 
the  possession  of  his  pew,  the  right  not  being 
of  a  public  nature  and  there  being  an  adequate 
remedy  at  law.  Com.  v.  Rosseter,  2  Binn. 
(Pa.)  360.  4  Am.  Dec.  451;  Robillard  v.  Les 
Cure,  etc.,  8  Rev.  Leg.  63. 

2.  Statute  and  Judicial  Decision  Declaring  Pew 
Property  Real  Estate  —  Remedies  —  Massachu- 
setts.—  Gay  v.  Baker,  17  Mass.  435,  9  Am. 
Dec.  159;  Wentworth  v.  First  Parish,  3  Pick. 
(Mass.)  345;  Jackson  v.  Rounseville,  5  Met. 
(Mass.)  127;  Any. -Gen.  v.  Federal  St.  Meeting- 
House,  3  Gray  (Mass.)  1,  writ  of  error  dis- 
missed 1  Black  (U.  S.)  262;  Aylward  v. 
O'Brien,  160  Mass.  11S.    See  next  note. 

New  York.  —  Shaw  v.  Beveridge,  3  Hill  (N. 
Y.)  26,  38  Am.  Dec.  616;  Bronson  v.  St.  Peter's 
Church,  7  N.  Y.  Leg.  Obs.  361.  See  also  First 
Baptist  Church  v.  Witherell,  3  Paige  (N.  Y.) 
296,  24  Am.  Dec.  223;  St.  Paul's  Church  v. 
Ford,  34  Barb.  (N.  Y.)  16. 

Vermont.  —  Kellogg  v.  Dickinson,  iS  Vt. 
266;  Barnard  v.  Whipple,  29  Vt.  402,  70  Am. 
Dec.  422 ;  O'Hear  v.  De  Goesbriand,  33  Vt.  593, 
80  Am.  Dec.  653;  Howe  v.  Stevens,  47  Vt.  262. 

See  also  in   general    discussion    Rose  v. 
Baltimore,  51   Md.  256,  34  Am.  Rep.  307; 
Third  Presb.  Congregation  v.  Andruss.  21  N. 
J.  L.  325;  Religious  Cong.  Soc.  v.  Baker,  15 
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property  in  church  seats  and  pews  is  made  personal  property  by  statute.1 

PHARMACY.  —  See  the  titles  DRUGGIST,  vol.  10,  p.  266;  PHYSICIANS  AND 

Surgeons, /w/.    And  see  Drugs,  vol.  10,  p.  275. 
PHILANTHROPIC.  —  Sec  note  2. 
PHILOSOPHICAL.  —  See  note  3. 


Vt.  119,  40  Am.  Dec.  668;  Perrin  v.  Granger, 
33  Vt.  102. 

Attachments  and  Executions  Against  Pew  Prop- 
erty—  Exemptions.  —  Perrin  v.  Leverett,  13 
Mass.  128;  Nason  v.  Dillingham,  15  Mass.  171; 
Sargent  v.  Peirce,  2  Met.  (Mass.)  80;  Barnard 
v.  Whipple,  29  Vt.  401,  70  Am.  Dec.  422.  See 
also  Deutsch  v.  Stone,  11  Ohio  Dec.  (Reprint) 
436,  27  Cine.  L.  Bui.  20. 

Property  in  pews  is  sometimes  exempted 
from  execution  by  statute.  See  New  Orleans 
City  Bank  v.  Mclntyre,  8  Rob.  (La.)  467;  Pub. 
Slat.  Mass.  (1882),  c.  171,  §  34,  par.  8;  McNabb 
v.  Pond,  4  Bradf.  (N.  Y.)  7. 

1.  Statute  Declaring  Pew  Property  Personalty. 
—  Antrim  First  Presb.  Soc.  v.  Bass,  68  N.  H. 
333.  See  also  in  general  discussion  Barnard 
v.  Whipple,  29  Vt.  402,  70  Am.  Dec.  422. 

In  Massachusetts  property  in  pews  is  now 
personalty.  Pub.  Stat.  Mass.  (1882),  c.  38,  §42; 
Locke  v.  Belmont  Cong.  Soc.  157  Mass.  589. 
Formerly  it  was  personal  property  in  Boston, 
but  real  estate  elsewhere  in  the  common- 
wealth. Bates  v.  Sparrell,  10  Mass.  324;  Kim- 
ball v.  Second  Cong.  Parish,  24  Pick.  (Mass.) 
347;  Massachusetts  cases  cited  in  the  preced- 
ing noie. 

2.  Philanthropic  —  Charities.  (See  also  the 
title  Charities  and  Trusts  for  Charitable 


Uses.  vol.  5,  p.  893.) —  In  In  re  Macduff,  (1896) 
2  Ch.  464,  it  was  held  that  a  bequest  for  chari- 
table or  philanthropic  purposes  was  void. 
Lindley,  L.  J.,  said:  "  What  is  the  meaning 
of  the  word  philanthropic?  He  means  by 
that  something  distinguished  from  charitable 
in  the  ordinary  sense;  but  I  cannot  put  any 
definite  meaning  on  the  word.  All  I  can  say 
is  that  a  philanthropic  purpose  must  be  a 
purpose  which  indicates  good  will  to  mankind 
in  general.  Can  anything  be  looser  than 
that  i" 

But  in  Rotch  v.  Emerson,  105  Mass.  431,  it 
was  said  that  the  word  philanthropic  is  not  in 
itself  widely  variant  from  charitable,  and  it 
was  held  that  a  bequest  to  trustees  of  a  sum 
to  be  applied  for  the  promotion  of  agricultural 
or  horticultural  improvements  or  other  philo- 
sophical or  philanthropic  purposes,  at  their 
discretion,  was  a  good  charitable  bequest. 

3.  Philosophical  —  Scientific.  —  A  customs  act 
admitted  the  free  importation  of  jihilosophical 
and  scientific  apparatus.  For  the  construction 
of  philosojihical,  as  thus  used,  see  U.  S.  v. 
Massachusetts  Gen.  Hospital,  (C.  C.  A.)  100 
Fed.  Rep.  937;  Robertson  v.  Oelschlaeger  137 
U.  S.  436;  U.  S.  v.  Presbyterian  Hospital,  (C. 
C.  A  )  71  Fed.  Rep.  866;  and  see  the  title  Reve- 
nue Laws. 
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I.  Definition,  772. 
II.  As  Evidence,  772. 

1.  Admission  Not  Subversive  of  Right  of  Cross-examination,  772. 

2.  When  Admissible,  772. 

a.  Ordinary  Photographs,  772. 

(1)  As  Primary  Evidence,  772. 

(2)  As  Secondary  Evidence,  773. 

(3)  As  Explanatory  or  Illustrative  Evidence,  774. 

{a)  In  General,  774. 

(p)  Enlarged  Photographs  —  Stereoscopic  Views,  775. 

b.  Roentgen  or  X-Ray  Photographs,  775. 

c.  Necessity  of  Proving  Accuracy,  775. 

3.  When  Inadmissible,  776. 

4.  Discretion  as  to  Admission  or  Exclusion,  776. 

III.  Unauthorized  Use  of  Photographs,  776. 

1.  By  Photographer,  776. 

2.  By  Third  Persons,  777. 

IV.  Right  of  Property  in  Photographs  of  Other  Persons,  777. 

CROSS-REFERENCES. 

As  to  Copyright  in  Photographs,  see  the  title  COPYRIGHT,  vol.  7,  pp.  526,  530, 
531,  581. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
titles  DOCUMENTARY  EVIDENCE,  vol.  9,  p.  877  et  sea.;  EVIDENCE, 
vol.  11,  p.  484  et  seq.;  HANDWRITING,  vol.  15,  p.  252;  IDENTITY, 
vol.  15,  p.  918;  PRIVACY,  post;  SECONDARY  EVIDENCE. 

1.  Definition.  —  A  photograph  is  a  likeness,  or  facsimile,  in  the  form  of  a 
picture,  of  an  object  or  objects,  produced  by  the  chemical  action  of  light  or 
radiant  energy  upon  certain  substances.1 

II.  As  Evidence  —  1.  Admission  Not  Subversive  of  Right  of  Cross-examination. 

—  Photographs  are  not  inadmissible  as  evidence  on  the  ground  that  they 
deprive  the  adverse  party  of  the  right  of  cross-examination.2 

2.  When  Admissible  —  a.  Ordinary  PHOTOGRAPHS  —  (1)  As  Primary  Evi- 
dence. —  While  it  has  been  held  that  photographs  never  rank  higher  than  as 
secondary  evidence,3  they  are  undoubtedly7  primary  evidence  (and,  as  such, 
admissible)  upon  issues  directly  involving  their  character  4  or  quality.5 

Best  Evidence.  —  It  may  even  be  said  that  they  constitute  the  best  evidence 

1.  Definition.  —  Century  Diet.,  titles  Photo-  Ind.  495,  19  Am.  St.  Rep.  109;  Baustian  v. 
graph,  Photography.  Young,   152  Mo.  317,  75  Am.  St.  Rep.  462; 

Photography  Judicially  Recognized  as  a  Proper  Goldsboro  v.  Central  R.  Co  ,  60  N.  J.  L.  49; 

Means  of  Producing  Correct  Likenesses. —  Udder-  Dobson    v.    Philadelphia,    7    Pa.   Dist.  321; 

zook  v.  Com.,  76  I'a.  St.  340.    See  also  Baus-  Eborn  v.  Zimpelman,  47  Tex.  503,  26  Am. 

tian  v.  Young,  152  Mo.  317,  75  Am.  St.  Rep.  Rep.    315;   Church    v.    Milwaukee.  31  Wis. 

462,  and  Beardslee  v.  Columbia  Tp.,  1S8  Pa.  512. 

St.  496,  68  Am.  St.  Rep.  883.  4.  So  in  Prosecution  for  Displaying  and  Selling 

2.  Right  of  Cross-examination  Not  Taken  Away  Obscene  Pictures  —  in  this  case  photographs, 
by  Admission  as  Evidence.  —  State  v.  O'Reilly,  People  v.  Muller,  32  Hun  (N.  Y.)  209. 

126  Mo.  597.  5.  In  an  Action  by  a  Photographer  for  the  Value 

3.  Photographs  at  Best  But  Secondary  Evidence.  of  His  Services,  it  was  so  held.     Barnes  v. 

—  White  Sewing  Mach.  Co.  v.  Gordon,  124  Ingalls,  39  Ala.  193. 
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possible  of  the  physical  appearance  of  human  beings,1  or  animals,2  or  con- 
ditions, that  have  ceased  to  exist.3 

(2)  As  Secondary  Evidence.  —  It  may  be  laid  down  broadly  as  a  general 
rule  that,  subject  to  the  rules  governing  the  admissibility  and  introduction  of 
secondary  evidence,4  photographs  are  competent  (though  in  some  cases  slight) 
evidence  of  the  identity,  appearance,  and  physical  characteristics  of  the 
objects  which  they  delineate,  whether  such  objects  be  animate  or  inanimate.5 


1.  Physical  Appearance  of  Deceased  Person —  To 

Show  Wounds  Inflicted  by  Murderer.  —  Frank- 
lin v.  State.  69  Ga.  36,  47  Am.  Rep.  748;  Peo- 
ple v.  Fish,  125  N.  Y.  136;  Monson  v.  State, 
(Tex.  Crim.  1901)63  S.  W.  Rep.  647. 

To  Show  Healthy  Appearance  of  Deceased.  — 
Schaible  v.  Washington  L.  Ins.  Co.,  9  Phila. 
(Pa)  136,  30  Leg.  Int.  (Pa.)  232;  Washington 
L.  Ins.  Co.  v.  Schaible,  I  W.  N.  C.  (Pa.)  369. 
Contra,  Brown  v.  Metropolitan  L.  Ins.  Co.,  65 
Mich.  306. 

To  Show  Physical  Characteristics  of  Deceased. 

—  In  a  trial  for  murder,  where  the  plea  was 
self-detense,  a  photograph  of  the  deceased  was 
admitted  for  the  purpose  of  showing  his 
physical  characteristics.  People  v.  Webster, 
139  N.  Y.  73.  See  also  Com.  v.  Keller,  191 
Pa.  St.  122,  wherein  a  full-length  photograph 
of  a  murdered  man  was  admitted  for  the  pur- 
pose of  rebutting  evidence  that  the  defendant 
was  a  smaller  man  than  the  deceased ;  the  wit- 
ness who  identified  the  photograph  and  testi- 
fied to  its  accuracy  being  represented  in  it 
standing  by  the  side  of  the  deceased. 

To  Show  Probabilities  of  Future  Physical  De- 
velopment. —  In  an  action  for  causing  the  death 
of  a  child  aged  seven  years,  a  photograph 
showing  his  physical  development  at  the  age 
of  five  was  admitted,  as  tending  to  show  the 
probabilities  of  future  growth  and  further  de- 
velopment. Taylor,  etc.,  R.  Co.  v.  Warner,  88 
Tex.  642. 

To  Show  Character,  Vigor,  Temperament,  and 
Disposition  of  Deceased. — In  an  action  to  set 
aside  a  will  because  of  undue  influence  exer- 
cised upon  the  testator  by  his  wife,  photo- 
graphs of  both  were  admitted,  as  tending  to 
show  the  ''  character,  vigor,  temperament,  and 
disposition  "  of  each.  Pritchard  v.  Austin, 
69  N.  H.  367. 

2.  In  Action  for  Killing  Animals  —  to  Show  Ap- 
pearance When  Alive.  —  Conrad  v.  Richter,  13 
Pa.  Co.  Ct.  478. 

3.  Appearance  of  Kailroad  Wreck  Caused  by  Col- 
lision. —  Denver,  etc.,  R.  Co.  v.  Roller,  (C.  C. 
A)  100  Fed.  Rep.  738;  Kansas  City,  etc.,  R. 
Co.  v.  Smith,  90  Ala.  25,  24  Am.  St.  Rep.  753; 
Bach  v.  Iowa  Cent.  R.  Co.,  112  Iowa  241. 

Appearance  and  Condition  of  Street  After  Storm. 

—  Willi  ams  v ,  Brooklyn  Kl,  R.  Co.,  (Supm. 
Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  702,  reversed  on 
other  grounds  in  126  N.  Y.  96. 

Previous  Physical  Appearance  of  Person.  — 
Photographs  have  been  admitted  when  their 
purpose  was  to  show  an  external  physical  con- 
dition produced  by  the  defendant's  violence 
(Reddin  v.  Gates.  52  Iowa  210),  or  negligence 
(People's  Gas  Light,  etc.,  Co.  v.  Amphlett,  93 
111.  App.  194),  or  neglect  (Cowley  v.  People,  83 
N.  Y.  464,  38  Am.  Rep.  464,  (Supm.  Ct.  Gen. 
T.)  8  Abb.  N.  Cas.  (N.  Y.)  1),  or  to  show  the 
changed  appearance  of  a  prisoner  whom  it  was 
sought  to  identify  (Com.  v.  Morgan,  159  Mass. 


375;  State  v.  Ellwood,  17  R.  I.  763);  but  they 
have  been  excluded  when  offered  with  the  ob- 
ject of  showing  the  appearance  of  a  person 
prior  to  an  accident  wherein  he  was  injured 
(Rock  Island  v.  Drost,  71  III.  App.  613;  Gilbert 
v.  West  End  St.  R.  Co.,  160  Mass.  403). 

4.  Inadmissible  When  Better  Evidence  Can  Be 
or  Has  Been  Produced  — England. —  Frith  v. 
Frith,  (1896)  P.  74. 

Illinois.  —  Howard  v.  Illinois  Trust,  etc., 
Bank,  189  111.  569;  Chicago,  etc.,  R.  Co.  v. 
Kendall,  49  111.  App.  398. 

Indiana.  —  White  Sewing  Mach.  Co.  v.  Gor- 
don, 124  Ind.  495,  19  Am.  St.  Rep.  109. 

Michigan.  —  Maclean  v.  Scripps,  52  Mich. 
214. 

New  York.  —  Taylor  Will  Case,  (Surrogate 
Ct.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  300;  Clary- 
Squire  v.  Press  Pub.  Co.,  58  N.  Y.  App.  Div. 
362. 

Pennsylvania.  —  Dobson  v.  Philadelphia,  7 
Pa.  Dist.  321. 

Texas.  —  Eborn  v.  Zimpelman,  47  Tex.  503, 
26  Am.  Rep.  315;  Buzard  v.  McAnulty,  77 
Tex.  438;  Perkins  v.  Buaas,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  240. 

Washington. — Crane  v.  Horton,  5  Wash. 
479- 

See  also  the  title  Secondary  Evidence. 

5.  To  Prove  Identity  of  Persons  —  England.  — 
Beamish  v.  Beamish,  10  Ir.  R.  C.  L.  413. 

United  States.  —  U.  S.  v.  Pagliano,  53  Fed. 
Rep.  1001;  U.  S.  v.  Lot  of  Jewelry,  etc.,  59 
Fed.  Rep.  684. 

Georgia.  —  Travelers'  Ins.  Co.  v.  Sheppard, 
85  Ga.  751. 

Indiana.  —  Beavers  v.  State.  58  Ind.  530. 
Maryland.  —  Brooke  v.  Brooke,  60  Md.  524. 
Massachusetts.  —  Com.    v.    Campbell,  155 
Mass.  537. 

Nebraska.  —  Marion  v.  State,  20  Neb.  233,  57 
Am.  Rep.  825. 

New  York.  —  People  v.  Smith,  121  N.  Y.  578. 
See  also  the  titles  Documentary  Evidence, 
vol.  9.  p.  899;  Identity,  vol.  15,  p.  923. 

Compare  Townsend's  Succession,  40  La.  Ann. 
66,  holding  that  photographs  are  unsatisfactory 
and  unreliable  for  the  purpose  of  establishing 
identity. 

Photograph  Taken  Two  Years  Before  Death  Not 
Too  Remote  to  be  admitted  in  evidence.  Peo- 
ple ;i.  Durrant,  116  Cal.  179;  Com.  v.  Camp- 
bell, 155  Mass.  537. 

Photograph  Taken  from  Another  Photograph 
Competent  Evidence.  —  Luke  v.  Calhoun  County, 
52  Ala.  115;  Wilcox  v.  Wilcox,  46  Hun  (N. 
Y.)  32. 

Photographs  with  Criminal  Records  Written  on 
Back.  —  In  a  criminal  prosecution  where 
photographs  offered  for  the  purpose  of  identi- 
fying the  defendants  had  upon  the  back  writ- 
ten statements  describing  the  defendants'  evil 
careers,  the  appellate  court  refused  to  reverse, 
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(3)  As  Explanatory  or  Illustrative  Evidence  —  (a)  In  General.  —  The  most 
common  use  of  photographs  as  evidence  is  to  enable  witnesses  to  make  their 
testimony  clearer,  and  to  enable  juries  to  understand  it  better.  For  these 
purposes,  photographs  are  used  in  making  comparisons  of  handwriting,1  and 
in  illustrating  descriptions  of  localities.8 


objection  not  having  been  made  on  that  ground 
in  the  trial  court.    People  v.  Smith,  121  N.  Y. 

578. 

Unsupported  Identification  by  Husband  of  Wife 
Charged  with  Adultery.  —  In  an  uncontested  suit 
by  a  husband  for  divorce  on  the  ground  of 
adultery,  the  court  refused  to  grant  a  decree 
upon  the  unsupported  identification  by  the 
husband  of  a  photograph  of  his  alleged  wife 
and  her  paramour,  a  woman  having  testified 
that  she  knew  the  subjects  as  man  and  wife. 
Pessolano  v.  Pessolano,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  16. 

Identification  of  Absent  Witness.  —  In  People 
v.  Chin  Hane,  108  Cal.  597,  the  court  refused 
to  permit  the  introduction  of  a  photograph  of 
an  absent  witness,  whose  deposition,  taken  on 
a  preliminary  examination,  the  prosecution 
desired  to  introduce. 

Clothing  of  Murdered  Man.  —  People  v.  Pus- 
tolka,  149  N.  Y.  570. 

Alleged  Forged  Note,  Photographed  Before  Be- 
coming Illegible.  —  See  the  title  Forgery,  vol. 
13,  p.  mi,  note  3. 

Furniture  in  Controversy.  —  Wurmser  v. 
Frederick,  62  Mo.  App.  634. 

Public  Documents  or  Becords  Which  Cannot  Be 
Withdrawn  from  Files.  —  Luco  v.  U.  S.,  23  How. 
(U.  S.)  515;  Leathers  v.  Salvor  Wrecking,  etc., 
Co.,  2  Woods  (U.  S.)  680;  Geer  v.  Missouri 
Lumber,  etc.,  Co.,  134  Mo.  85,  56  Am.  St.  Rep. 
489;  Ayers  v.  Harris,  77  Tex.  108.  Compare 
U.  S.  v.  Messman,  1  Cent.  L.  J.  121,  wherein 
the  court  refused  to  receive  photographic 
copies  of  army  pay-rolls,  saying  the  originals 
must  be  produced. 

Withdrawal  of  Public  Becords  upon  Leaving 
Photographic  Copies  Thereof.  —  Such  an  applica- 
tion was  granted  in  Monroe's  Estate,  (Surro- 
gate Ct.)  23  Abb.  N.  Cas.  (N.  Y.)  83,  where  the 
purpose  was  to  test  chemically  the  ink  with 
which  a  will  was  signed. 

In  Daly  v.  Maguire,  6  Blatchf.  (U.  S.)  137,  a 
similar  application  was  granted,  the  purpose 
being  to  annex  the  original  records  to  a  com- 
mission to  take  depositions  at  a  distant  point. 
Compare  Re  Stephens,  L.  R.  9  C.  P.  187,  wherein 
the  court  refused  to  permit  the  originals  to  be 
withdrawn,  but  suggested  that  photographic 
copies  thereof  be  made  and  annexed  to  a  man- 
damus to  procure  the  examination  of  nonresi- 
dent witnesses. 

Resemblance  Between  Persons.  —  Van  Houten 
v.  Morse,  162  Mass.  414,  44  Am.  St.  Rep.  373. 

Between  Child  and  Putative  Father.  —  Matter 
of  Jessup,  81  Cal.  408;  Shorten  v.  Judd,  56 
Kan.  43,  54  Am.  St.  Rep.  587.  Compare  Farrell 
v.  Weitz,  160  Mass.  288. 

But  a  photograph  of  the  putative  father, 
taken  ten  or  twelve  years  previously,  is  too 
remote  for  this  purpose.  Matter  of  Jessup,  81 
Cal.  408. 

Physical  Injuries  of  Plaintiff.  —  Alberti  v.  New 
York,  etc..  R.  Co.,  118  N.  Y.  77;  Baxter  v. 
Chicago,  etc.,  R.  Co.,  104  Wis.  307. 


When  Plaintiff  Is  Physically  Unable  to  Attend 
Trial.  —  Cooper  v.  St.  Paul  City  R.  Co.,  54 
Minn.  379. 

Photographs  Contained  in  Eecord  on  Appeal.  — 

Durst  v.  Masters,  1  P.  D.  373,  35  L.  T.  N.  S. 
37;  Arthur  v.  Roberts,  60  Barb.  (N.  Y.)  580; 
Mutual  L.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  App. 
515. 

1.  Photographic  Copies  of  Genuine  and  Disputed 
Signatures.  —  See  the  title  Handwriting,  vol. 
15.  P-  274- 

Use  Can  Never  Be  Compulsory.  —  Matter  of 

Foster,  34  Mich.  21. 

Composite  Photograph  of  Several  Genuine  Signa- 
tures Inadmissible  for  Comparison  with  Disputed 
Signature.  —  Vanderslice  v.  Snyder,  4  Pa.  Dist. 
424. 

2.  Locus  in  Quo  —  In  General  —  England.  — 
Reg.  v.  United  Kingdom  Electric  Tel.  Co.,  3 
F.  &  F.  73. 

Canada.  —  Primeau  v.  Merchants'  Cotton 
Co.,  3  Quebec  Pr.  175. 

Florida.  —  Adams  v.  State,  28  Fla.  511 
(dictum). 

Illinois.  —  Wabash  R.  Co.  v.  Jenkins,  84  111. 
App.  511. 

Iowa.  —  Barker  v.  Perry,  67  Iowa  146. 
Massachusetts.  —  Randall  v.  Chase,  133  Mass. 
210. 

Michigan.  —  Bedell  v.  Berkey,  76  Mich.  435, 
15  Am.  St.  Rep.  370. 

Nebraska.  —  Omaha  Southern  R.  Co.  v.  Bee- 
son,  36  Neb.  361. 

Wisconsin.  —  Baxter  v.  Chicago,  etc.,  R.  Co., 
104  Wis.  307. 

See  also  the  title  Documentary  Evidence. 
vol.  9,  p.  90. 

Scene  of  Assault.  —  State  v.  Hersom,  90  Me. 
273;  State  v.  Kelley,  46  S.  Car.  55. 

Scene  of  Murder.  —  People  v.  Phelan,  123  Cal. 
551;  Ortiz  v.  State,  30  Fla.  256;  Keyes  v. 
State,  122  Ind.  527;  Shaw  v.  State,  83  Ga.  92; 
Com.  v.  Robertson,  162  Mass.  90:  Com.  v. 
Chance,  174  Mass.  245,  75  Am.  St.  Rep.  306; 
State  v.  O'Reilly,  126  Mo.  597;  People  v.  Fish, 
125  N.  Y.  136;  People  v.  Pustolka,  149  N.  Y. 
570. 

Scene  of  Accident  —  United  States.  —  Tracy  v. 
Baltimore,  etc.,  R.  Co.,  98  Fed.  Rep.  633. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Hall, 
91  Ala.  112,  24  Am.  St.  Rep.  863. 

Connecticut.  —  Dyson  v.  New  York,  etc.,  R. 
Co.,  57  Conn.  9,  14  Am.  St.  Rep.  82. 

Illinois.  —  Lake  Erie,  etc.,  R.  Co.  v.  Wilson, 
189  111.  89,  reversing  87  111.  App.  360;  Rockford 
v.  Russell,  9  111.  App.  229;  Wabash  R.  Co.  v. 
Jenkins,  84  111.  App.  511 ;  Chicago,  etc.,  R. 
Co.  v.  Myers,  86  111.  App.  401. 

Indiana.  —  Miller  v.  Louisville,  etc.,  R.  Co., 
128  Ind.  97,  25  Am.  St.  Rep.  416. 

Iowa.  —  Locke  v.  Sioux  City,  etc.,  R.  Co., 
46  Iowa  109. 

Kentucky.  —  Vanarsdell  v.  Louisville,  etc., 
R.  Co.,  (Ky.  1901)  65  S.  W.  Rep.  858. 

Massachusetts.  —  Blair  v.  Pelham,  118  Mass. 
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At  Evidence. 


PHOTOGRAPHS. 


When  Admissible. 


(b)  Enlarged  Photographs  —  Stereoscopic  Views.  —  When  additional  instruction  is 
afforded  thereby,  it  is  permissible  to  use  either  photographs  which  are  on  a 
larger  scale  than  the  originals,1  or  stereoscopes  and  stereoscopic  views.3 

b.  Roentgen  or  X-Ray  Photographs.  —  Photographs  taken  by  the 
Roentgen  or  X-ray  process  are  admissible  in  evidence  for  the  purpose  of  illus- 
trating and  making  clear  the  testimony  of  medical  and  surgical  experts.3 

c.  Necessity  of  Proving  Accuracy.  —  The  right  to  introduce  photo- 
graphs in  evidence  is  always  dependent  upon  the  making  of  preliminary  proof 
of  their  accuracy.4 

420;  Turner  v  Boston,  etc.,  R.  Co.,  158  Mass. 
261;  Carey  v.  Hubbardslon,  172  Mass.  106. 

Minnesota.  —  Stewart  v.  St.  Paul  City  R. 
Co.,  78  Minn.  110. 

Missouri.  —  Baustian  v.  Young,  152  Mo.  317; 
75  Am.  St.  Rep.  462. 

New  York.  —  People  v.  Buddensieck,  103  N. 
Y.  487,  57  Am.  Rep.  766;  Glazier  v.  Hebron, 
62  Hun  (N.  Y.)  137;  Stott  z.  New  York,  etc., 
R.  Co.,  (Supm.  Ct.  Gen.  T.)2i  N.  Y.  Supp.  353, 
affirmed  142  N.  Y.  635;  Nies  v.  Broadhead,  75 
Hun  (N.  Y.)  255;  Warner  v.  Randolph,  18  N. 
Y.  App.  Div.  458. 

Pennsylvania.  —  Beardslee  v.  Columbia  Tp., 
188  Pa.  St.  496,  68  Am.  St.  Rep.  883. 

Tennessee.  —  Livermore  Foundry,  etc.,  Co. 
v.  Union  Compress,  etc.,  Co.,  105  Tenn.  187. 

Texas.  —  Missouri,  etc..  R.  Co.  v.  Moore,  4 
Tex.  App.  Civ.  Cas.,  §  214. 

Utah.  —  Dederichs  v.  Salt  Lake  City  R.  Co., 
14  Utah  137. 

In  Action  for  Injury  to  Real  Property.  —  Bliss 
v.  Johnson,  76  Cal.  597;  McGar  v.  Bristol,  71 
Conn.  652;  Verran  v.  Baird,  150  Mass.  141; 
Omaha  Southern  R.  Co.  v.  Beeson,  36  Neb. 
36t;  Cozzens  v.  iiiggins,  (Ct.  App.)  33  How. 
Pr.  (N.  Y.)  436;  Galway  v.  Metropolitan  El.  R. 
Co.,  58  Hun  (N.  Y.)6io,  affirmed \2&  N.  Y.  132; 
Chestnut  Hill,  etc.,  Turnpike  Co.  v.  Piper,  15 
W.  N.  C.  (Pa.)  55;  Church  v.  Milwaukee,  31 
Wis.  512. 

Photographs  Which  Are  Not  Instructive  Should 
Be  Excluded.  —  Ortiz  v.  State,  30  Fla.  256; 
Lel-dle  in  v.  Meyer,  95  Mich.  586. 

1.  Photographic  Copies  of  Magnified  Handwrit- 
ing Admissible. —  U.  S.  v.  Ortiz,  176  U.  S.  422; 
Howard  v.  Illinois  Trust,  etc.,  Bank,  189  III. 
569;  Paducah  First  Nat.  Bank  v.  Wisdom,  (Ky. 
1901)  63  S.  W.  Rep.  461;  Virginia. Carolina 
Chemical  Co.  v.  Kirven,  57  S.  Car.  445;  Crane 
v.  Horton,  5  Wash.  479.  Contra,  White  Sew- 
ing Mach.  Co.  v.  Gordon,  124  Ind.  495,  19 
Am.  St.  Rep.  109.  See  also  the  title  Hand- 
writing, vol.  15,  pp.  274,  280. 

Magnifying  Glass  May  Be  Used  by  Jury  in  Ex- 
amining Photographs.  —  Barker  v.  Perry,  67 
Iowa  146. 

2.  Stereoscopio  Views  May  Be  Exhibited  to  Jury. 

—  Rockford  v.  Russell,  9  111.  App.  229;  Ger- 
man Theological  School  v.  Dubuque,  64  Iowa 
736. 

Calcium-light  Magic  Lantern  Used  to  Throw 
Photographic  Image  of  Disputed  Signature  upon 
Wall  of  Darkened  Court  Room.  —  13  Alb.  L.  J. 
407. 

3.  X-RayjPhotographs  Admissible  as  Illustrative 
Evidence.  — Jameson  v.  Weld,  93  Me.  345;  De 
Forge  v.  New  York,  etc.,  R.  Co.,  178  Mass.  59; 
Tish  v.  Welker,  5  Ohio  Dec.  725;  Miller  v. 
Dumon,  (Wash.  1901)  64  Pac.  Rep.  804; 
Mauch  v.  Hartford,  (Wis.  igoi)  87  N.  W.  Rep.' 


816.  See  also  the  title  Documentary  Evi- 
dence, vol.  9,  p.  899. 

To  Show  Calibre  of  Bullet  in  Murdered  Man's 
Neck.  —  Haynes  Murder  Trial,  56  Alb.  L.J. 
309- 

4.  Must  Be  Shown  to  Be  Accurate  Representa- 
tions —  United  States.  —  U.  S.  v.  Ortiz,  176  U. 
S.  422;  Green  v.  Terwilliger,  56  Fed.  Rep.  384; 
Denver,  etc.,  R.  Co.  v.  Roller,  (C.  C.  A.)  100 
Fed.  Rep.  738. 

Alabama.  —  Kansas  City,  etc.,  R.  Co.  v. 
Smith,  90  Ala.  25,  24  Am.  St.  Rep.  753.  Com- 
pare Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala. 
112,  24  Am.  St.  Rep.  863. 

Connecticut.  —  Cunningham  v.  Fair  Haven, 
etc.,  R.  Co.,  72  Conn.  244. 

Florida.  —  Ortiz  v.  State,  30  Fla.  256. 
Georgia.  —  Shaw  v.  State,  83  Ga.  92. 
Illinois.  —  Rockford  v.  Russell,  9  III.  App. 
229;  Wabash  R.  Co.  v.  Jenkins,  84  111.  App. 
Sti, 

loiua.  —  Locke  v.  Sioux  City,  etc.,  R.  Co.,  46 
Iowa  109. 

Kentucky.  —  Paducah  First  Nat.  Bank  v. 
Wisdom,  (Ky.  1901)  63  S.  W.  Rep.  461. 

Massachusetts.  —  Marcy  v.  Barnes,  16  Gray 
(Mass.)  161,  77  Am.  Dec.  405;  Hollenbeck  v. 
Rowley,  8  Allen  (Mass.)  473;  Blair  v.  Pelham, 
118  Mass.  420;  De  Forge  v.  New  York,  etc., 
R.  Co,,  178  Mass.  59. 

Michigan.  —  Leidlein  v.  Meyer,  95  Mich.  586. 
Minnesota.  —  Stewart  v.  St.  Paul  City  R. 
Co.,  78  Minn.  no. 

Missouri.  —  Geer  v.  Missouri  Lumber,  etc., 
Co.,  134  Mo.  85,  56  Am.  St.  Rep.  489;  Baus- 
tian v.  Young,  152  Mo.  317,  75  Am.  St.  Rep. 
462;  Threlkeld  v.  Wabash  R.  Co.,  68  Mo.  App. 
127. 

New  Jersey.  —  Goldsboro  v.  Central  R.  Co., 
60  N.  J.  L.  49. 

New  York.  —  Hynes  v.  McDermotl,  82  N. 
Y.  41,  37  Am.  Rep.  538;  People  v.  Budden- 
sieck, 103  N.  Y.  487,  57  Am.  Rep.  766;  Warner 
v.  Randolph,  18  N.  Y.  App.  Div.  458. 

Pennsylvania.  —  Beardslee  v.  Columbia  Tp., 
188  Pa.  St.  496,  68  Am.  St.  Rep.  883. 

South  Carolina. — Virginia-Carolina  Chemi- 
cal Co.  v.  Kirven,  57  S.  Car.  445. 

Tennessee.  — Bruce  v.  Beall,  99  Tenn.  303. 
Texas.  —  Eborn  v.  Zimpelman,  47  Tex.  503, 
26  Am.  Rep.  315;  Houston  v.  Blythe,  60  Tex. 
506:  Buzard  v.  McAnulty,  77  Tex.  438. 

Utah.  —  Dederichs  v.  Salt  Lake  City  R.  Co., 
14  Utah  137. 

Washington.  —  Crane  v.  Horton,  5  Wash. 
479;  Miller  v.  Dumon,  (Wash.  1901)  64  Pac. 
Rep.  804. 

Wisconsin.  — Church  v.  Milwaukee,  31  Wis. 
512;  Hupfer  v.  National  Distilling  Co.,  (Wis. 
1902)  90  N.  VV.  Rep.  191. 

Compare  Dorsey  v.  Habersack,  84  Md.  117. 
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Authorized  Use  of  Photographs.  PHOTOGRAPHS. 


By  Photographer. 


May  Be  Made  by  Any  Person  Familiar  with  Subjects.  —  This  proof  may  be  made  by 
any  person  of  good  eyesight,  who  is  familiar  with  the  persons,  places,  or  things 
represented  by  the  photographs.1 

3.  When  Inadmissible.  —  Photographs  cannot  be  made  the  media  of  getting 
improper  evidence  before,*, or  of  playing  upon  the  passions  of,  the  jury.3 

4.  Discretion  as  to  Admission  or  Exclusion.  —  It  has  been  held  that  it  is  within 
the  discretion  of  the  trial  judge  to  admit  or  exclude  photographs  offered  in 
evidence.*  The  better  rule,  however,  seems  to  be  that  this  discretion  extends 
only  to  the  matter  of  their  verification.5 

III.  Unauthorized  Use  of  Photographs  —  1.  By  Photographer.  —  In  the 
absence  of  a  stipulation  to  the  contrary,  the  ordinary  bargain  between  a 
photographer  and  his  customer  includes,  by  implication,  an  agreement  that 
the  latter  shall  control  the  disposition  of  the  prints  from  the  negative  for 


Difference  Between  Imaging  Capacity  of  Photo- 
graphic Lens  and  of  Retina  of  Human  Eye  Does 
Not  Render  Photographs  Inadmissible.  —  Scott  v. 
New  Orleans,  (C.  C.  A.)  75  Fed.  Rep.  373. 

Defect  in  Proof  Cured  by  Adverse  Party's  Admis- 
sion of  Accuracy.  —  Purdy  v.  Tailer,  (N.  Y.  City 
Ct.  Gen.  T.)  13  Misc.  (N.  Y.)  467. 

Proof  as  to  Accuracy  in  All  Respects  Except  Size 
and  Color  Sufficient.  —  Marcy  v.  Barnes,  16 
Gray  (Mass.)  161,  77  Am.  Dec.  405.  Compare 
Taylor  Will  Case,  (Surrogate  Ct.)  10  Abb.  Pr. 
N.  S.  (N.  Y.)  300,  holding  that  the  reflective 
power  of  the  lens,  ihe  angle  at  which  the  origi- 
nal was  inclined  to  the  sensitive  plate,  the  ac- 
curacy of  the  focusing,  the  skill  of  the  operator, 
and  Ihe  method  of  procedure  must  be 
shown. 

Photographs  Must  Be  of  Identical  Thing  in  Con- 
troversy, and  Not  of  Like  Thing.  —  People's  Pass. 
R.  Co.  v.  Green,  56  Md.  84,  6  Am.  &  Eng.  R. 
Cas.  168.  Compare  Wurmser  v.  Frederick,  62 
Mo.  App.  634. 

Photograph  Should  Show  Appearance  of  Locus 
in  Quo  at  Time  of  Occurrence  Complained  of.  — 
Iroquois  Furnace  Co.  v.  McCrea,  gi  III.  App. 
337;  Hampton  v.  Norfolk,  etc.,  R.  Co.,  120  N. 
Car.  534,  7  Am.  &  Eng.  R.  Cas.  N.  S.  510. 

But  Photographs  Taken  at  Later  Date  May  Be 
Admitted  When  Changes  Are  Explained  —  Con- 
necticut.—  Dyson  v.  New  York,  etc.,  R.  Co., 
57  Conn,  g,  14  Am.  St.  Rep.  82. 

Illinois.  —  Lake  Erie,  etc.,  R.  Co.  v.  Wilson, 
189  111.  89,  reversing  87  111.  App.  360;  Wabash 
R.  Co.  v.  Jenkins,  84  111.  App.  511. 

Ioiva. —  Barker  v.  Perry,  67  Iowa  146. 

New  York.  —  Glaziers.  Hebron,  62  Hun  (N. 
Y.)  137;  Stott  v.  New  York,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp.  353, 
affirmed  142  N.  Y.  635;  Parshall  v.  New  York, 
etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)2i  N.  Y.  Supp. 
354,  affirmed  140  N.  Y.  622;  Nies  v.  Broadhead, 
75  Hun  (N.  Y.)  255. 

Pennsylvania.  —  Beardslee  v.  Columbia  Tp., 
188  Pa.  St.  496,  68  Am.  St.  Rep.  883. 

Utah.  —  Dederichs  v.  Salt  Lake  City  R.  Co., 
14  Utah  137. 

Contra. —  Hampton  v.  Norfolk,  etc.,  R.  Co., 
120  N.  Car.  534. 

Need  Not  Include  View  of  Entire  Premises.  — 
Chestnut  Hill,  etc.,  Turnpike  Co.  v.  Piper,  15 
W.  N.  C.  (Pa.)  55. 

1.  Proof  May  Be  Made  By  Person  Other  than 
Photographer.  —  New  York,  etc.  R.  Co.  v. 
Moore,  (C.  C.  A.)  105  Fed.  Rep.  725;  McGar  v. 
Bristol,  71  Conn.  652;  Archer  v.  New  York, 


etc.,  R.  Co.,  106  N.  Y.  589;  Roosevelt  Hospital 
v.  New  York  El.  R.  Co.,  (Supm.  Ct.  Gen.  T.) 
21  N.  Y.  Supp.  205;  Nies  v.  Broadhead,  75 
Hun  (N.  Y.)  255;  Stiasny  v.  Metropolitan  St. 
R.  Co.,  58  N.  Y.  App.  Div.  172. 

2.  Admission  of  Photographs  of  Nude  Young  Girl 
(Plaintiff)  Is  Improper  and  Indecent.  —  Guhl  v. 
Whitcomb,  109  Wis.  69. 

Reproduction  of  Tableau,  Planned  to  Heighten 
Dramatic  Effect  of  Witness's  Testimony,  Inadmissi- 
ble.—  Fore  v.  State,  75  Miss.  727. 

But  a  photograph  of  the  scene  of  a  tragedy, 
made  and  offered  in  good  faith,  is  not  rendered 
inadmissible  by  the  fact  that  it  contains 
figures  to  indicate  the  respective  positions  of 
the  principals.  Shaw  v.  State,  83  Ga.  92:  State 
v.  O'Reilly,  126  Mo.  597:  People  v.  Jackson, 
in  N.  Y.  362.  See  also  State  v.  Kelley,  46  S. 
Car.  55. 

Photographs  Appealing  to  Passions  of  Jury,  and 
neither  Necessary  nor  Instructive,  Inadmissible. 

—  Selleck  v.  Janesville.  104  Wis.  570,  76  Am. 
St.  Rep.  892. 

3.  But  Photograph  Otherwise  Proper  as  Evidence 
Not  Inadmissible  Because  Calculated  to  Awaken 
Sympathy.  —  People's  Gas  Light,  etc.,  Co.  v. 
Amphlett,  93  111.  App.  194;  Monson  v.  State, 
(Tex.  Crim.  1901)  63  S.  W.  Rep.  647. 

Exhibition  of  Murdered  Girl's  Photograph  to 
Jury  During  Opening  Argument  Improper,  but  Not 
Reversible  Error.  —  Walsh  v.  People.  88  N.  Y. 
458. 

4.  May  Decide  Whether  Photograph  Is  Instruc- 
tive.—  Verran  v.  Baird,  150  Mass.  141;  Gilbert 
v.  West  End  St.  R.  Co.,  160  Mass.  403;  Harris 
v.  Quincy,  171  Mass.  472;  Carey  v.  Hubbards- 
ton,  172  Mass.  106. 

5.  Discretion  Limited  to  Question  of  Verification. 

—  De  Forge  v.  New  York,  etc..  R.  Co.,  178 
Mass.  59. 

Sufficiency  of  Verification,  Matter  Within  Trial 
Judge's  Discretion  —  Connecticut.  —  McGar  v. 
Bristol,  71  Conn.  652;  Harris  v.  Ansonia,  73 
Conn.  359. 

Florida.  —  Ortiz  v.  State,  30  Fla.  256. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Mona- 
ghan,  140  111.  474. 

Maine.  — Jameson  v.  Weld,  93  Me.  345. 

Massachusetts.  —  Blair  v.  Pelham,  118  Mass. 
420;  Com.  v.  Morgan,  159  Mass.  375;  Farrell 
v.  Weitz,  160  Mass.  288;  Van  Houten  v.  Morse, 
162  Mass.  414,  44  Am.  St.  Rep.  373;  Carey  v. 
Hubbardston,  172  Mass.  106. 

New  Hampshire.  —  Pritchard  v.  Austin,  69 
N.  H.  367. 
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which  he  sits,1  even  though  the  ownership  of  the  negative  may  be  in  the 
photographer.'-* 

Public  Characters,  however,  have  been  denied  the  protection  of  this  rule.3 
Certainly  when  a  person  submits  to  being  photographed  in  his  public  capacity, 
free  of  charge,  there  is  an  implied  agreement  that  the  photographer  may 
exhibit  and  sell  the  photographs.4 

2.  By  Third  Persons.  —  The  weight  of  authority  seems  to  be  that  the  unau- 
thorized use  of  a  person's  photograph  by  third  persons  (when  not  libelous)  is 
neither  actionable  at  law  nor  restrainable  at  equity  as  an  invasion  of  his  right 
of  privacy.5 

IV.  Right  of  Property  in  Photographs  of  Other  Persons.  —  It  has  been 
held  that  the  owner  of  photographs  of  other  persons  has  a  property  right  in 
them,  entitling  him  to  maintain  an  action  for  their  detention  or  use  by  third 
persons  without  his  permission.6 

PHOTOGRAPHY  —  PHOTOGRAPHIC.  (See  also  the  title  PHOTOGRAPHS, 
ante.)  —  Photography  is  defined  as  the  science  which  relates  to  the  action  of 
light  on  sensitive  bodies,  in  the  production  of  pictures  by  the  fixation  of 
images,  and  the  like.7 

PHYSICAL  —  PHYSICALLY.  —  See  note  8. 

PHYSICAL  EXAMINATION.  —  See  the  title  INSPECTION  AND  PHYSICAL 
Examination,  vol.  16,  p.  810. 

1.  Unauthorized  Use  Breach  of  Implied  Contract. 
—  Pollard  v.  Photographic  Co.,  40  Ch.  D.  345; 
Corliss  v.  E.  W.  Walker  Co.,  57  Fed.  Rep.  434, 
64  Fed.  Rep.  280;  Press  Pub.  Co.  v.  Falk,  59 
Fed.  Rep.  324;  Moore  v.  Rugg,  44  Minn.  28, 
20  Am.  St.  Rep.  539.  See  also  Boyd  v.  Dage- 
nais,  11  Quebec  Super.  Ct.  66. 

Unauthorized  Use  Violation  of  Confidence.  — 
Pollard  v.  Photographic  Co.,  40  Ch.  D.  345; 
Corliss  v.  E.  W.  Walker  Co.,  64  Fed.  Rep.  280. 
See  also  Levyeau  v.  Clements,  175  Mass. 
376. 

A  Widow  cannot  recover  for  unauthorized 
sale  of  photographs  of  her  deceased  husband. 
Marsh  v.  Shackford,  67  N.  H.  96. 

2.  Negative  May  Belong  to  Photographer. — 
Pollard  v.  Photographic  Co.,  40  Ch.  D.  345; 
Corliss  v.  E.  W.  Walker  Co.,  64  Fed.  Rep.  280. 
Compare  Press  Pub.  Co.  v.  Falk,  59  Fed.  Rep. 
324- 

3.  Public  Characters  Not  Protected.  —  Cor- 
liss v.  E.  W.  Walker  Co.,  64  Fed.  Rep. 
280. 

4.  Public  Character  Photographed  Free  of 
Charge.  —  Press  Pub.  Co.  v.  Falk,  59  Fed.  Rep. 
324.  See  also  dictum  in  Pollard  v.  Photo- 
graphic Co.,  40  Ch.  D.  345. 

5.  Is  Not  Invasion  of  Right  of  Privacy.  —  Atkin- 
son v.  Doherty,  121  Mich.  372,  80  Am.  St.  Rep. 
507;  Roberson  v.  Rochester  Folding  Box  Co., 
(N.  Y.  [902)  64  N.  E.  Rep.  442,  27  N.  Y.  L.  J. 
1241,  reversing  64  N.  Y.  App.  Div.  30,  32  Misc. 
(N.  Y.)  344.    Contra,  Marks  v.  Jaffa,  (N.  Y. 


Super.  Ct.  Spec.  T.)  6  Misc.  (N.  Y.)  290.  See 
also  the  title  Privacy,  post. 

6.  Photographs  as  Property.  —  Mayall  v.  Hig- 
bey,  1  H.  &  C.  148. 

7.  New  Orleans  v.  Robira,  42  La.  Ann.  1100, 
in  which  case  it  was  held  that  photography 
was  a  science,  or  at  least  a  liberal  art. 

Photographic  Commission  —  Mail  Clerk.  —  See 
Baltimore,  etc.,  R.  Co.  v.  State,  72  Md.  37. 

8.  Physical  Effect  —  Nuisances.  —  See  Austin 
v.  Augusta  Terminal  R.  Co.,  108  Ga.  709;  also 
the  title  Nuisances,  vol.  21,  p.  686. 

Physical  Incapacity.  —  See  the  title  Marriage, 
vol.  19,  p.  1 165  et  sea. 

Physical  or  Mental  Incapacity. —  In  an  action 
under  the  Massachusetts  Employers'  Liability 
Act,  it  appeared  that  notice  of  the  plaintiff's 
injury  was  not  given  within  the  thirty  days 
required  by  statute.  The  plaintiff's  wife  testi- 
fied that  he  was  in  bed  almost  two  months 
after  the  accident,  and  that  during  most  of  the 
time  he  knew  her  and  talked  with  her,  and 
that  a  good  deal  of  the  time  he  was  conscious 
and  knew  what  he  was  doing.  It  was  held 
that  there  was  no  sufficient  proof  that  from 
mental  or  physical  incapacity  it  was  impos- 
sible for  the  plaintiff  to  give  notice  within 
thirty  days.  Ledvvidge  v.  Hathaway,  170 
Mass.  348. 

Physical  Injury. —  In  Deming   v.  Chicago, 
etc.,  R.  Co.,  80  Mo   App.  157,  it  was  said: 
"  The  term  '  physical  injury  '  is  the  synonym 
of  '  bodily  harm  '  or  '  bodily  hurt.'  " 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  16,  p.  524. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  BOARDS  OF  HEALTH,  vol.  4,  p.  604; 

779  Volume  XXII. 


Definition. 


PHYSICIANS  AND  SURGEONS.       Statutory  Regulation. 


CARRIERS  OF  PASSENGERS,  vol.  5,  p.  534;  CORONERS,  vol.  7, 
p.  607;  DRUGGIST,  vol.  10,  p.  266;  EXEMPTIONS  {FROM  EXECU- 
TION), vol.  12,  pp.  99,  105,  121 ;  EXPERT  AND  OPINION  EVIDENCE, 
vol.  12,  p.  444;  HOSPITALS  AND  ASYLUMS,  vol.  15,  p.  757;  INSOL- 
VENCY AND  BANKRUPTCY,  vol.  16,  p.  656;  INSPECTION  AND 
PHYSICAL  EXAMINATION,  vol.  16,  p.  810;  INTOXICATING 
LIQUORS,  vol.  17,  p.  358;  LLBEL  AND  SLANDER,  vol.  18,  p.  961; 
MASTER  AND  SERVANT,  vol.  20,  p.  52;  MEDICAL  JURISPRU- 
DENCE, vol.  20,  p.  539;  OCCUPATION,  BUSINESS,  AND  PRIVI- 
LEGE TAXES,  vol.  21,  p.  770;  POLICE  POWER,  post ;  PRIVILEGED 
COMMUNICA  TIONS  ;  Q  UES  TIONS  OF  LA  W  AND  FACT. 


1.  Definition  —  1.  Physicians.  —  A  physician  may  be  defined  generally  as 
one  who  is  lawfully  engaged  in  the  practice  of  medicine.1  Formerly  the  term 
was  used  in  contradistinction  to  that  of  surgeon,  but  the  modern  usage  of  the 
term  includes  those  who  perform  surgery  as  well.3 

2.  Surgeons.  — A  surgeon  is  one  who  applies  the  principles  of  the  healing 
art  to  external  diseases  and  injuries,  or  to  internal  injuries  or  malformations 
requiring  manual  or  instrumental  intervention.3 

3.  Dentists.  —  A  dentist  is  one  whose  profession  it  is  to  clean  and  extract 
teeth,  repair  them  when  they  are  diseased,  and  replace  them  with  artificial 
ones  when  necessary.4 

II.  Statutory  Regulation  —  1.  In  General.  —  Before  the  enactment  of 
statutes  upon  the  subject,  the  practice  of  medicine  and  surgery  was  open  to 
all  persons.5  At  a  very  early  date  statutes  were  enacted  regulating  the 
admission  to  practice  and  the  licensing  of  members  of  these  professions.6 

2.  Constitutionality.  —  The  constitutionality  of  statutes  regulating  the 
admission  of  members  of  the  various  branches  of  the  medical  profession  has 
frequently  been  passed  upon,  and  they  have  been  upheld  as  a  valid  exercise 
of  the  police  power  of  the  state,7  infringing  no  provisions  of  either  federal  or 


1.  Physician  Defined. —  Harrison  v.  State, 
102  Ala.  170. 

Holder  of  Degree.  —  In  'England  the  term  is 
confined  to  one  who  holds  a  degree  or  diploma 
entitling  him  to  style  himself  a  physician. 
Hunter  v.  Clare,  (1899)  1  Q-.  B.  635. 

This  distinction,  however,  does  not  exist  in 
the  United  Stales.  Harrison  v.  State,  102  Ala. 
I7°- 

For  further  definitions  see  Smith  v.  Taylor, 
1  B.  &  P.  N.  R.  196;  Richardson  v.  State,  47 
Ark.  562;  Nelson  v.  State  Board  of  Health, 
(Ky.  1900)  57  S.  W.  Rep.  501,  22  Ky.  L.  Rep. 
438;  Sutton  v.  Facey,  1  Mich.  243:  Corsi  v. 
Maretzek,  4  E.  D.  Smith  (N.  Y.)  1;  Matter  of 
Hunter,  1  Winst.  L.  (60  N.  Car.)  447;  State  v. 
Beck,  21  R.  I.  288;  Whitlock  v.  Com.,  89  Va. 
337.  See  also  Attend  —  Attendance,  vol.  3, 
p.  272;  Medical,  vol.  20,  p.  528. 

Family  Physician.  —  See  Family  Physician, 
vol.  12,  p.  880. 

The  Term  "  Physicians  and  Surgeons "  is  not 
limited  to  any  one  school  of  practitioners. 
Raynor  v.  State.  62  Wis.  289. 

The  Term  "  Medical  Attendant"  signifies  one  to 
whom  the  care  of  a  sick  person  has  been  in- 
trusted, and  does  not  apply  to  a  physician 
who  merely  renders  a  casual  service  for  a 
friend.  Edington  v.  New  York  Mut.  L.  Ins. 
Co.,  5  Hun  (N.  Y.)  1;  Gibson  v.  American 
Mut.  L.  Ins.  Co.,  37  N.  Y.  580. 

"  Practicing  Medicine  "  and  "  Physician  "  Syn- 
onymous.—  Harrison  v.  State,  102  Ala.  170; 
Brooks  v.  State,  88  Ala.  125. 


Physicians  and  Dentists  Distinguished.  —  Peo- 
ple v.  Phippin,  70  Mich.  6;  State  v.  McMinn, 

118  N.  Car.  1259.  Compare  Matter  of  Hunter, 
1  Winst.  L.  (60  N.  Car.)  447. 

2.  Modern  Use  of  Term.  —  Allison  v.  Haydon, 
4  Bing.  619,  15  E.  C.  L.  go;  Wetherell  v. 
Marion  County,  2S  Iowa  22;  Little  v.  State,  60 
Neb.  749;  Castner  v.  Sliker,  33  N.  J.  L.  507; 
Matter  of  Hunter,  1  Winst.  L.  (60  N.  Car.)  447. 

3.  Surgeon  Defined.  —  Bouv.  L.  Diet. 
Consulting  Surgeon. —  Union  Pac.  R.  Co.  v. 

Graddy,  25  Neb.  849. 

Surgeons  and  Dentists  Distinguished.  —  People 
v.  De  France,  104  Mich.  563;  State  v.  Fisher, 

119  Mo.  344. 
Formerly,  a  surgeon  was  a  mere  operator, 

and  joined  his  practice  . to  that  of  a  barber. 
Allison  v.  Haydon,  4  Bing.  619,  15  E.  C.  L.  90. 
See  also  Sharpe  v.  Law,  4  Burr.  2133. 

4.  Dentist  Defined.  —  People  v.  De  France. 
104  Mich.  563;  State  v.  McMinn,  118  N.  Car. 
1259.  See  also  State  -■.  Beck,  21  R.  I.  28S; 
and  Dentist,  vol.  9,  p.  274. 

5.  At  Common  Law.  —  Denton  v.  State,  21 
Neb.  445;  Slate  v.  Morrill,  7  Ohio  Dec.  52; 
St  ite  v.  Carey,  4  Wash.  424. 

6.  Statutory  Enactment.  —  Bonham's  Case,  8 
Coke  107;  College  of  Physicians  v.  Levett,  I 
Ld.  Raym.  472.  See  the  statutes  3  Henry 
VIII.,  c.  n;  14  &  15  Henry  VIII.,  c.  5;  5 
Car.  I. 

7.  Valid  Exercise  of  Police  Power  —  United 
States.  —  Dent  v.  West  \  irginia,  129  U.  S.  114, 
affirming  25  W.  Va.  I. 
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state  constitutions.1  It  has  been  specifically  held  that  they  do  not  constitute 
a  taking  without  due  process  of  law,a  that  they  do  not  infringe  the  provision 
of  the  Federal  Constitution  securing  to  the  citizens  of  each  state  all  the  privi- 
leges and  immunities  of  citizens  in  the  several  states,3  nor  the  constitutional 
prohibition  against  the  abridgment  of  the  privileges  or  immunilies  of  the  citi- 
zens of  the  several  states,4  nor  that  against  ex  post  facto  laws.5    The  constitu- 


Arkansas.  —  Gosnell  v.  Stale,  52  Ark.  228. 

California. —  Ex  p.  Frazer,  54  Cal.  94;  Ex  p. 
McNulty,  77  Cal.  164,  11  Am.  St.  Rep.  257. 

Illinois.  —  Williams  v.  People,  121  111.  84; 
People  v.  Blue  Mountain  Joe,  129  111.  370. 

Indiana.  —  State  v.  Green,  112  Ind.  462; 
Slale  v.  Webster,  150  Ind.  616. 

Kansas.  —  State  v.  Creditor,  44  Kan.  565,  21 
Am.  St.  Rep.  306. 

Kentucky.  —  Driscoll  v.  Com.,  93  Ky.  393. 

Louisiana.  — ■  Allopathic  State  Board  v. 
Fowler,  50  La.  Ann.  1358. 

Maryland.  —  State  University  v.  Williams, 
9  Gill  &  J.  (Md.)  365,  31  Am.  Dec.  72;  State 
v.  Knowles,  90  Md.  646;  Scholle  v.  State,  90 
Md.  729. 

Michigan.  —  People  v.  Phippin,  70  Mich.  6; 
People  v.  Reetz,  (Mich.  1901)  86  N.  W.  Rep. 
396,  8  Detroit  Leg.  N.  203. 

Minnesota.  — Slate  v.  State  Medical  Examin- 
ing Board,  32  Minn.  324,  50  Am.  Rep.  575; 
State  v.  Medical  Examiners,  34  Minn.  387; 
Slate  v.  Vandersluis,  42  Minn.  129. 

Montana.  —  Craig  v.  Medical  Examiners,  12 
Mont.  203. 

Nebraska. — C.  Gee  Wo  v.  State,  36  Neb. 
241;  Lincoln  Medical  College  v.  Poynter,  60 
Neb.  228. 

Nevada.  — Ex  p.  Spinney,  10  Nev.  323. 
New  Mexico.  —  In  re  Roe  Chung,  g  N.  Mex. 
130. 

New  York.  —  Matter  of  Smith,  10  Wend.  (N. 
Y.)  449;  People  v.  Fulda,  52  Hun  (N.  Y.)  65. 

North  Carolina.  —  State  v.  Van  Doran,  [09 
N.  Car.  864;  State  v.  Call,  121  N.  Car.  643. 

Ohio.  —  France  v.  Slate,  57  Ohio  St.  1 ;  State 
v.  Graven,  65  Ohio  St.  289;  State  v.  Ottman, 
6  Ohio  Dec.  265. 

Pennsylvania.  —  Com.  v.  Finn,  ri  Pa.  Super. 
Ct.  620;  Com.  v.  Wilson,  19  Pa.  Co.  Ct.  521,  6 
Pa.  Dist.  628;  In  re  Campbell,  197  Pa.  St.  581. 

Rhode  Island.  —  State  Board  of  Health  v. 
Roy,  22  R.  I.  538. 

Texas.  —  Dowdell  v.  McBride,  92  Tex.  239; 
Logan  v.  State,  5  Tex.  App.  306;  Kenedy  -J. 
Schultz,  6  Tex.  Civ.  App.  461.  See  Antle  z: 
State,  6  Tex.  App.  202;  State  v.  Goldman,  44 
Tex.  104. 

Utah.  —  People  v.  Hasbro uck,  it  Utah  291. 
West  Virginia.  —  State  v.  Dent,  25  W.  Va.  I. 
Wisconsin.  —  State  v.  Currens,  in  Wis.  431. 
See  also  the  title  Police  Power, post.  VI.  8.  b. 

1.  Constitutionality  Generally.  —  Ex  p.  John- 
son, 62  Cal.  263;  He  wilt  v.  Charier,  16  Pick. 
(Mass.)  353;  Kenedy  v.  Schultz,  6  Tex.  Civ. 
A  pp.  461. 

2.  Due  Process  of  Law  —  United  States.  —  Dent 
v.  West  Virginia,  129  U.  S.  114. 

Maryland.  —  State  v.  Knowles,  90  Md.  646. 

Michigan.  —  People  v.  Phippin,  70  Mich.  6. 

Minnesota.  —  State  u.  State  Medical  Examin- 
ing Board,  32  Minn.  324,  50  Am.  Rep.  575; 
Stale  v.  Medical  Examiners,  34  Minn.  387. 

Montana.  —  Craig  v.  Medical  Examiners,  12 
Mont.  203. 


Chio.  —  State  v.  Coleman,  64  Ohio  St.  377. 

Pennsylvania.  —  Com.  v.  Finn,  n  Pa.  Super. 
Ct.  620.  Compare  Com.  v.  Wasson,  3  Crim. 
Law  Mag.  (Pa.)  726. 

Rhode  Island. — State  Board  of  Health  v. 
Roy,  22  R.  I.  538. 

Utah.  —  People  v.  Hasbrouck,  11  Utah  291. 
Washington.  — State  v.  Carey,  4  Wash.  424. 

3.  Privileges  and  Immunities  —  Colorado.  — 
Harding  v.  People,  10  Colo.  387. 

Kansas.  —  State  v.  Creditor,  44  Kan.  565,  21 
Am.  St.  Rep.  306. 

Indiana.  —  State  v.  Green,  112  Ind.  462. 

Michigan.  —  People  v.  Phippin,  70  Mich.  6. 

Montana.  —  Craig  v.  Medical  Examiners,  12 
Mont.  203. 

Nevada.  —  Ex  p.  Spinney,  10  Nev.  323. 

Ohio.  —  France  v.  State,  57  Ohio  St.  1;  State 
v.  Ottman,  6  Ohio  Dec.  265. 

Oregon. — State  v.  Randolph,  23  Oregon  74, 
37  Am.  St.  Rep.  655. 

Utah.  —  People  v.  Hasbrouck,  11  Utah  291. 

Washington.  —  Slate  v.  Carey,  4  Wash.  424. 

Wisconsin.  —  State  v.  Currens,  in  Wis.  431. 

4.  Abridgment  of  Privileges.  —  United  States. 
—  Dent  v.  West  Virginia,  129  U.  S.  114. 

Colorado.  —  Harding  v.  People,  10  Colo.  387. 

Indiana.  —  State  v.  Green,  112  Ind.  462. 

Kansas.  —  State  v.  Creditor,  44  Kan.  565,  21 
Am.  St.  Rep.  306. 

Michigan.  —  People  v.  Phippin,  70  Mich.  6. 

Montana.  —  Craig  v.  Medical  Examiners,  12 
Mont.  203. 

Ohio.  —  France  v.  State,  57  Ohio  St.  1;  State 
v.  Ottman,  6  Ohio  Dec.  265. 

Oregon.  —  State  v.  Randolph,  23  Oregon  74, 
37  Am.  St.  Rep.  655. 

Nevada.  — Ex  p.  Spinney,  10  Nev.  323. 

Pennsylvania.  —  Com.  v.  Wilson,  6  Pa.  Dist. 
628;  Com.  v.  Gibson,  7  Pa.  Disi.  386;  Com.  v. 
Finn,  11  Pa.  Super.  Ct.  620. 

Rhode  Island.  —  State  Board  of  Health  v. 
Roy,  22  R.  I.  538. 

Utah.  —  People  v.  Hasbrouck,  n  Utah  291. 

Washington.  —  Fox  v.  Territory,  2  Wash. 
Ter.  297;  State  v.  Carey,  4  Wash.  424. 

West  Virginia.  —  State  v.  Dent,  25  W.  Va.  I. 

Wisconsin. —  State  v.  Currens,  in  Wis. 
431- 

In  New  Hampshire  the  contrary  view  has 
been  taken,  and  the  statute,  the  tenor  of  whose 
provisions  are,  in  the  main,  similar  to  those 
enacted  in  other  states,  has  been  held  uncon- 
stitutional as  discriminating  against  persons 
engaged  in  the  same  profession.  State  v. 
Hinman,  65  N.  H.  103,  23  Am.  St.  Rep.  22; 
State  v.  Pennoyer,  65  N.  H.  113. 

5.  Ex  Post  Facto  Laws — United  States. — 
Hawker  v.  New  York,  170  U.  S.  189. 

Indiana.  —  Eastman  v.  State,  109  Ind.  281, 
58  Am.  Rep.  402;  State  v.  Green,  112  Ind.  471. 

Kansas.  — State  v.  Creditor,  44  Kan.  568,  21 
Am.  St.  Rep.  306. 

Montana.  — Craig  v.  Medical  Examiners,  12 
Mont.  211. 
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tionality  of  these  statutes  has  been  upheld  against  the  objection  that  they 
deny  the  equal  protection  of  the  laws,1  that  they  discriminate  in  favor  of  a 
class  of  citizens,2  and  that  they  grant  special  or  exclusive  privileges  or  immu- 
nities.3 It  has  also  been  held  that  they  do  not  constitute  an  unconstitutional 
interference  with  vested  rights,*  nor  impair  the  obligation  of  contracts.5 

Instances  are  given  in  the  note  wherein  these  statutes  have  been  held  not  to 
conflict  with  various  provisions  in  state  constitutions.6 


Nevada.  — Exp.  Spinney,  10  Nev.  323. 

Ohio.  —  France  v.  State,  57  Ohio  St.  1; 
Stale  v.  Coleman,  64  Ohio  St.  377;  State  v. 
Ottman,  6  Ohio  Dec.  265. 

Oregon.  —  State  v.  Randolph,  23  Oregon  85, 
37  Am.  St.  Rep.  660. 

Pennsylvania. — Com.  v.  Taylor,  2  Kulp 
(Pa.)  364.  Compare  Com.  v.  Wasson,  (Pa. 
1882)  3  Crim.  L.  Mag.  726. 

Washington.  —  Fox  v.  Territory,  2  Wash. 
Ter.  297;  Slate  v.  Carey,  4  Wash.  430. 

1.  Equal  Protection  of  Laws  —  Maryland.  — 
Scholle  v.  State,  go  Mi.  729, 

Michigan.  —  People  v.  Phippin,  70  Mich.  6. 
Montana. — Craig  v.  Medical  Examiners,  12 
Mont.  203. 

North  Carolina.  — State  v.  Call,  121  N.  Car. 
643. 

Pennsylvania.  — Com.  v.  Finn,  11  Pa.  Super. 
Ct.  620;  Com.  v.  Wilson,  19  Pa.  Co.  Ct.  521. 

Rhode  Island.  —  State  Board  of  Health  v. 
Roy,  22  R.  I.  538. 

Washington.  —  State  v.  Carey,  4  Wash.  424. 

West  Virginia.  —  State  v.  Dent,  25  W.  Va.  I. 

Wisconsin.  — State  v.  Currens,  111  Wis.  431. 

2.  Discrimination  —  Kentucky.  —  Driscoll  v. 
Com.,  93  Ky.  393. 

Minnesota.  — State  v.  Vandersluis,  42  Minn. 
129. 

Missouri.  —  State  v.  Hathaway,  115  Mo.  36. 
Montana.  —  Craig  v.  Medical  Examiners,  12 
Mont.  203. 

Oregon.  —  State  v.  Randolph,  23  Oregon  74, 
37  Am.  St.  Rep.  655. 

Pennsylvania. — Com.  v.  Wilson,  19  Pa.  Co. 
Ct.  521,  6  Pa.  Dist.  628. 

Washington,  —  Fox  v.  Territory,  2  Wash. 
Ter.  297. 

Statute  Designating  Societies  from  Which  Board 
of  Examiners  Shall  Be  Chosen  Not  Unconstitutional 
as  Discriminating  Against  Other  Schools  of  Medi- 
cine.—  Allopathic  State  Board  v.  Fowler,  50 
La.  Ann.  1358. 

Discrimination  Against  Osteopathists.  —  Ohio 
Rev.  Stat.,  §  4403/,  providing  that  osteopa- 
thists shall  hold  diplomas  from  a  college  which 
requires  four  years  of  study  as  a  condition  of 
their  obtaining  limited  certificates,  and  which 
will  not  permit  them  to  prescribe  drugs  or  per- 
form surgery,  while  not  requiring  such  time  of 
study  from  those  contemplating  the  regular 
practice  as  a  condition  to  their  obtaining  un- 
limited certificates  for  the  practice  of  medicine 
and  surgery,  is  unconstitutional  as  to  such 
discrimination  and  void.  State  v.  Gravett,  65 
Ohio  St.  289. 

3.  Special  Privileges  —  Illinois.  —  Williams  v. 
People,  121  111.  84. 

Indiana. — State  v.  Green,  112  Ind.  462; 
Ferner  v.  State,  151  Ind.  247. 

Iowa.  —  Iowa  Eclectic  Medical  College 
Assoc.  v.  Schrader,  87  Iowa  659;  State  v.  Bair, 
lis  Iowa  466. 


Massachusetts.  —  Hewitt  v.  Charier,  16  Pick. 
(Mass.)  353. 

North  Carolina.  —  State  v.  Van  Doran,  109 
N.  Car.  864;  State  v.  Call,  121  N.  Car.  643. 

Oregon.  —  State  v.  Randolph,  23  Oregon  74, 
37  Am.  St.  Rep.  655. 

Pennsylvania.  —  Com.  v.  Finn,  11  Pa.  Super. 
Ct.  620;  In  re  Campbell,  197  Pa.  St.  581. 
Washington.  —  Slate  v.  Carey,  4  Wash.  424. 

4.  Vested  Rights.  —  Dent  v.  West  Virginia, 
129  U.  S.  114;  Allopathic  State  Board  v. 
Fowler.  50  La.  Ann.  1358;  People  v.  Moorman, 
86  Mich.  433;  People  v.  Fulda,  52  Hun  (N.  Y.) 
65;  State  v.  Morrill,  7  Ohio  Dec.  52. 

5.  Impairment  of  Contract  Obligations.  — 
Hawker  v.  New  York,  170  U.  S.  189;  State  v. 
Coleman,  64  Ohio  St.  377;  State  v.  Morrill,  7 
Ohio  Dec.  52. 

6.  Statute  Not  Violation  of  Constitutional  Pro- 
vision Securing  Right  of  Trial  by  Jury.  —  Matter 
of  Smith,  10  Wend.  (N.  Y.)  449;  Slate  Board 
of  Health  v.  Roy,  22  R.  I.  538. 

Statute  Not  Unconstitutional  as  Conferring 
Judicial  Powers  on  Board.  —  Wilkins  v.  State, 
113  Ind.  514;  Slate  v.  Medical  Examiners,  34 
Minn.  387;  State  v.  Hathaway,  115  Mo.  3; 
France  v.  State.  57  Ohio  St.  1. 

Not  Unconstitutional  as  Being  a  Special  Law. 
—  Ex  p.  Frazer,  54  Cal.  94;  Iowa  Eclectic 
Medical  College  Assoc.  v.  Schrader,  87  Iowa 
659;  Allopathic  State  Board  v.  Fowler,  50  La. 
Ann.  1358;  Ex  p.  Spinney,  10  Nev.  323;  In  re 
Campbell,  197  Pa.  St.  581;  State  v.  Dent,  25 
W.  Va.  r. 

Grant  of  Authority  to  Medical  Society  to  Select 
Board  Not  Unconstitutional.  —  Ex  p.  Frazer,  54 
Cal.  94,  Overshiner  v.  State,  156  Ind.  187; 
Allopathic  State  Board  v.  Fowler.  50  La.  Ann. 
1358;  Scholle  v.  State,  90  Md.  729;  In  re 
Campbell,  197  Pa.  St.  581.  See  also  Matter 
of  Smith,  10  Wend.  (N.  Y.)  449. 

Appointing  Power  of  Governor  Not  Infringed.  — 
Scholle  v.  State.  90  Md.  729;  In  re  Campbell. 
197  Pa.  St.  581. 

Does  Not  Confer  Arbitrary  Power  on  Board.  — 
State  v.  Fleischer,  41  Minn.  69. 

Failure  to  Recognize  All  Schools  in  Constituting 
Board.  —  Brown  v.  People,  11  Colo.  109; 
Dowdell  v.  McBride,  iS  Tex.  Civ.  App.  645. 

Conferring  on  District  Court  Jurisdiction  of  Ap- 
peals from  Board  Does  Not  Render  Statute  Uncon- 
stitutional.—  State  v.  First  Judicial  Dist.  Ct., 
13  Moni.  370. 

Stringency  of  Qualification  Not  Ground  for 
Holding  Statute  Unconstitutional.  —  Dent  v. 
West  Virginia,  129  U.  S.  114;  Slate  v.  Knowles, 
90  Md.  646;  Little  v.  State.  60  Neb.  749. 

Not  Objectionable  as  Depriving  Citizens  of 
Right  to  Earn  Living.  —  Allopathic  State  Board 
v.  Fowler.  50  La.  Ann.  1358. 

Statute  Not  Abrogated  as  a  Whole  by  Unconsti- 
tutionality of  Part.  —  Ex  p.  Frazer,  54  Cal.  94; 
Wilkins  v.  State,  113  Ind.  514;  State  v.  Mosher, 
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3.  Admission  to  Practice.  — These  statutes  provide  for  examining  boards  to 
inquire  into  the  fitness  of  applicants  for  license  to  practice.  Provision  is 
made  for  the  method  by  which  the  boards  are  to  be  appointed  ; 1  how  they 
shall  be  constituted;2  the  tenure  of  office;3  for  their  powers  generally;4  and 
for  the  effect  and  conclusiveness  of  their  decisions.5  The  statutes  also  pro- 
vide what  capacity  and  qualification  shall  be  required  of  those  admitted  to 
practice;0  the  effect  to  be  given  to  diplomas  of  graduation,7  and  to  licenses 


7S  Iowa  321;  People  v.  Phippin,  70  Mich.  6; 
People  v.  Moorman,  86  Mich.  433;  Ex  p.  Spin- 
ney, 10  Nev.  323.  See  also  the  title  Constitu- 
tional Law,  vol.  6,  p.  1088  et  seq. 

1.  Appointment  of  Board  by  Meiical  Societies. 
—  Exp.  Frazer,  54  Cal.  94. 

Appointment  by  Judges.  —  Logan  ■//.  State,  5 
Tex.  App.  306. 

2.  Representation  of  Different  Schools.  —  Ex p. 
Frazer,  54  Cal.  94;  Brown  v.  People,  11  Colo. 
109;  Kenedy  v.  Schullz,  6  Tex.  Civ.  App.  461; 
Dowdel!  v.  McBride,  92  Tex.  239, 

3.  Tenure  of  Office  of  Board  of  Examiners.  — 
Bryant  v.  State,  I  How.  (Miss.)  351. 

Repeal  of  Act  Establishing  Board  of  Censors.  — 
Graham  v.  Gautier,  21  Tex.  m. 

4.  Board  Confined  to  Authority  Conferred  by 
Creating  Statute.  —  State  v.  Prendergast,  6  Ohio 
Cir.  Dec.  807. 

Board  Not  Granted  Judicial  Powers.  —  VVilkins 
v.  State,  113  Ind.  514;  Kuntz  v.  Sumption,  117 
Ind.  1;  State  v.  Webster,  150  Ind.  607;  State 
v.  Hathawav,  115  Mo.  36;  People  v.  Has- 
brouck,  11  Utah  291. 

Powers  of  Superintendent  of  Public  Health  under 
Oklahoma  Statute.  —  Weeden  v.  Arnold,  5  Okla. 
578. 

Supervisory  Power  of  Glasgow  University.  — 

Glasgow  University  v.  Faculty  of  Physicians, 
etc.,  7  CI.  &  F.  958. 

Board  Cannot  Declare  What  Acts  Shall  Consti- 
tute Misdemeanor.  —  Exp.  McNully,  77  Cal.  164, 
11  Am.  St.  Rep.  257. 

Mode  of  Proof  Before  Board.  —  Traer  v.  State 
Board  of  Medical  Examiners,  106  Iowa  559. 

De  Facto  Board.  —  Harding  v.  People,  10 
Colo.  387;  Brown  v.  People,  11  Colo.  109.  See 
also  U.  S.  v.  Williams,  5  Cranch  (C.  C.)  62. 

Board  Cannot  Delegate  Discretionary  Powers.  — 
Dental  Examiners  v.  People,  123  111.  227. 

Under  Stat.  S.  Car.  1887,  XIX,  820,  the  authority 
of  the  state  board  to  examine  applicants,  and 
to  grant  or  refuse  licenses,  is  limited  to  non- 
residents "  coming  into  the  state  "  (see  statute) 
and  has  no  application  to  a  citizen  who  has 
gone  outside  of  the  state  to  procure  a  diploma. 
State  v.  Talley,  28  S.  Car.  589. 

5.  Finding  of  Old  Board  Conclusive  on  Succeed- 
ing Board.  —  Miller  v.  Medical  Board,  33 
Oregon  5. 

Judgment  of  Board  as  to  Qualifications  Conclu- 
sive. —  Van  Vieck  v.  Dental  Examiners,  (Cal. 
1897)48  Pac.  Rep.  223;  Kawenstro  v.  State,  6 
Ohio  Dec.  467,  4  Ohio  N.  P.  257. 

Appeal  from  Decision  of  Examining  Board.  — 
State  v.  Webster,  150  Ind.  607;  Allopathic 
State  Board  v.  Fowler,  50  La.  Ann.  1358;  State 
v.  First  Judicial  Dist.  Ct.,  19  Mont.  501;  State 
v.  First  Judicial  Dist.  Ct.,  (Mont.  1901)  66  Pac. 
Rep.  754;  State  v.  Estes,  34  Oregon  199,  207. 

Mandamus  Granted  to  Compel  Issue  of  License 
Arbitrarily  Refused.  —  Harding  v.  People.  10 
Colo.  387;  Stale  v.  Lutz,  136  Mo.  633;  Stale 


v.  Prendergast,  6  Ohio  Cir.  Dec.  807;  Gosse- 
lin  v.  College  of  Physicians,  etc.,  19  Quebec 
Super.  Ct.  175.  ■ 

Injunction  to  Restrain  Board  in  Exercise  of  Its 
Functions  Denied. —  Lincoln  Medical  College 
v.  Poynter,  60  Neb.  228;  Howard  v.  Parker, 
49  Tex.  236. 

Mandamus  to  Compel  Issuance  of  License  Gen- 
erally Refused. —  State  v.  Prendergast,  6  Ohio 
Cir.  Dec.  807,  8  Ohio  Cir.  Ct.  401;  State  v. 
Talley,  28  S.  Car.  589;  Williams  v.  Dental 
Examiners,  93  Tenn.  619. 

6.  Qualifications.  —  Rex  v.  Surgeons  Co.,  2 
Burr.  892;  Wilkins  v.  State,  113  Ind.  514; 
Langenberg  v.  Decker,  131  Ind.  471;  Stale  v. 
Knowles,  90  Md.  646;  Denton  v.  State,  21  Neb. 
445;  Gage  v.  New  Hampshire  Eclectic  Medical 
Soc,  63  N.  H.  92,  56  Am.  Rep.  492. 

Qualifications  Required  for  Admission  to  Exam- 
ination to  License.  —  In  re  Licenses  of  Phy- 
sicians, 5  Pa.  Dist.  256. 

7.  Exemption  from  Examination  of  Holders  of 
Diplomas  of  Colleges  of  Specified  Standing.  — 
Brooks  v.  State,  88  Ala.  122;  Bibber  v.  Simpson, 
59  Me.  181;  Hewitt  v.  Charier,  16  Pick.  (Mass.) 
353;  Wilson  v.  Vick,  93  Tex.  88;  Carleton  v. 
Sloan,  (Tex.  Civ.  App.  1900)  55  S.  W.  Rep.  753; 
State  v.  Currens,  111  Wis.  431.  See  also  Dogge 
v.  State,  17  Neb.  140. 

Examination  Required  of  Diploma  Holders.  — 
Craig  v.  Medical  Examiners,  12  Mont.  203. 

Reputability  of  College  Issuing  Diploma  —  How 
Determined. — Van  Vleck  v.  Dental  Examiners, 
(Cal.  1897)48  Pac.  Rep.  223;  Dental  Examiners 
v.  People,  20  111.  App.  457;  People  v.  Dental 
Examiners,  no  111.  180;  Dental  Examiners  v. 
People,  123  111.  227;  State  v.  Lutz,  136  Mo. 
633;  Iowa  Eclectic  Medical  College  Assoc.  v. 
Schrader,  87  Iowa  659;  Kirchgessner  v.  Board 
of  Health,  53  N.  J.  L.  594;  State  v.  Hygeia 
Medical  College,  60  Ohio  St.  T22;  Slate  v. 
Coleman,  64  Ohio  St.  377;  Barmore  v.  Medical 
Examiners,  21  Oregon  301;  State  v.  Chitten- 
den, 112  Wis.  569. 

Effect  of  Diploma  Issued  by  Particular  Institu- 
tions. —  Royal  College  of  Physicians  v.  Gen- 
eral Medical  Council,  62  L.  J.  Q.  B.  D.  329, 
68  L.  T.  N.  S.  496,  57  J.  P.  519;  State  v. 
Gregory,  83  Mo.  123,  53  Am.  Rep.  565. 

Burden  of  Proving  Reputability  of  College  on 
Applicant.  —  State  v.  Chittenden,  112  Wis.  569. 

Mandamus  to  Compel  Recognition  of  Reputa- 
bility of  College  Refused.  —  Van  Vleck  v.  Dental 
Examiners,  (Cal.  1897)48  Pac.  Rep.  223;  Peo- 
ple v.  Dental  Examiners,  no  111.  180;  Dental 
Examiners  v.  People,  123  111.  227;  State  v. 
Lutz,  136  Mo.  633;  Kirchgessner  v.  Board  of 
Health,  53  N.  J.  L.  594;  State  v.  Prendergast, 
6  Ohio  Cir.  Dec.  807;  State  v.  Coleman,  64 
Ohio  St.  377;  Barmore  v.  Medical  Examiners, 
21  Oregon  301. 

Diploma  as  Evidence.  —  Halliday  v.  Butt,  40 
Ala.  178;  Hill  v.  Boddie,  2  Stew.  &  P.  (Ala.) 
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granted  by  other  states,1  and  also  what  persons  shall  be  exempt  from  exam- 
ination.8  They  regulate  the  manner  in  which  the  certificate  is  to  be 
registered,3  and  what  recognition  shall  be  accorded  by  one  county  to  a 
certificate  registered  in  another  county.*  In  some  jurisdictions,  provision  is 
made  for  granting  a  temporary  license  by  the  individual  members  of  the 
board,  during  the  period  when  the  board  is  not  in  session.5 

4.  Revocation  of  License. — The  statutes  generally  contain  a  provision  author- 
izing the  board  to  revoke  a  license  where  the  holder  has  been  guilty  of  unpro- 
fessional or  dishonorable  conduct,  or  where  he  has  been  convicted  of  a  felony.6 

56;  Robinson  v.  People,  23  Colo.  123;  Williams 
v.  People,  17  111.  App.  274;  Holmes  v.  Halde, 
74  Me.  28,  43  Am.  Rep.  567;  People  v.  Nyce, 
34  Hun  (N.  Y.)  298;  Raynor  v.  Slate,  62  Wis. 
289:  Wendel  v.  State,  62  Wis.  300.  See  also 
Moises  v.  Thornton,  8  T.  R.  303. 

Proving  Genuineness  of  Diploma.  —  Finch  v. 
Gridley,  25  Wend.  (N.  Y.)  469. 

Genuineness  of  Diploma  to  Be  Determined  by 
Board.  —  Iowa  Eclectic  Medical  College  Assoc. 
v.  Schrader,  87  Iowa  659. 

Bona  Fide  Graduation  Requisite.  —  Metcalfe  v. 
Michigan  State  Board  of  Registration,  123 
Mich.  661. 

Under  Crim.  Code  Ala.,  §  4078,  as  Amended  by 
Acts  of  1890-91,  p.  257,  one  practicing  medicine 
is  not  required  to  procure  a  license  or  diploma, 
but  a  certificate  of  qualification  alone  is  suffi- 
cient.   Nelson  v.  State,  97  Ala.  79. 

Recognition  of  Diplomas  of  Colleges  of  Other 
States  or  Countries.  —  Collins  v.  Carnegie,  3  N. 
&  M.  703,  r  Ad.  &  El.  695,  28  E.  C.  L.  180; 
Brooks  v.  State,  88  Ala.  122;  Stough  v.  State, 
88  Ala.  234;  Hunter  v.  Blount,  27  Ga.  76; 
Parkerson  v.  Burke,  59  Ga.  100;  Driscoll  v. 
Com.,  93  Ky.  393;  People  v,  Fulda,  52  Hun 
(N.  Y.)  65;  Bauer's  Appeal,  17  W.  N.  C.  (Pa.) 
394;  Boucher  v.  State  Board  of  Health,  19  R. 
I.  366;  Aldenhoven  v.  State,  (Tex.  Crim. 
1900)  56  S.  W.  Rep.  914;  State  v.  Currens,  in 
Wis.  431. 

1.  Recognition  of  Licenses  of  Other  States.  — 

Robinson  v.  People,  23  Colo.  123;  Ludwig  v. 
Medical  Council,  2  Dauphin  Co.  Rep.  (Pa.) 
243- 

2.  Exemption  of  Persons  Practicing  When  Act 
Was  Passed.  —  Harrison  v.  State,  102  Ala.  170; 
State  v.  Mosher,  78  Iowa  321;  State  v.  Wilson, 
61  Kan.  791;  Driscoll  v.  Com.,  93  Ky.  393; 
Hargan  v.  Purdy,  93  Ky.  424;  Scholle  v.  State, 
90  Md.  729;  People  v.  Allen,  122  Mich.  123; 
Stale  v.  Francis,  8  Mo.  App.  584;  Ex  p.  Spin- 
ney, 10  Nev.  323;  Hart  v.  Folsom,  70  N.  H. 
213;  Wert  v.  Clutter,  37  Ohio  St.  347,  Slate  v. 
State  Medical  Board,  60  Ohio  St.  21;  Com.  v. 
Gibson,  7  Pa.  Dist.  386;  Com.  v.  Townley,  7 
Pa.  Dist.  413;  Hilliard  v.  State,  7  Tex.  App. 
69.  See  also  Reg.  v.  General  Council,  etc., 
(1897)  2  Q.  B.  203,  66  L.  J.  Q.  B.  D.  588. 

Practice  Must  Have  Been  Immediately  Before 
Passage  of  Act.  —  Hart  v.  Folsom,  70  N.  H.  213. 
Compare  Ex  p.  Spinney,  10  Nev.  323. 

Practice  After  Passage  of  Act  Insufficient  to 
Exempt.  —  Slate  v.  Wilson,  61  Kan.  791;  State 
v.  Wilson,  62  Kan.  621;  Driscoll  v.  Com.,  93 
Ky.  393;  Hargan  v.  Purdy,  93  Ky.  424. 

Sufficiency  of  Evidence  to  Show  Right  of  Exemp- 
tion.—  Paquin  v.  State  Board  of  Health.  19  R. 
I.  365. 

Burden  of  Proving  Exemption.  —  Williams  v. 
People,  121  111.  84. 


Practitioner  Required  to  Secure  Certificate  of 
Exemption.  —  State  v.  Mosher,  78  Iowa  321. 

3.  Registration  of  License.  —  State  v.  Fussell, 
45  Ark.  65;  Richardson  v.  Slate,  47  Ark.  562; 
State  v.  Van  Doran,  109  N.  Car.  864;  State  v. 
Talley,  28  S.  Car.  589;  In  re  Campbell,  ig7  Pa. 
St.  581;  Antle  v.  State,  6  Tex.  App.  202;  Pettit 
v.  State,  28  Tex.  App.  240;  Price  v.  State,  40 
Tex.  Crim.  428;  Le  College  Des  Medecins, 
etc.  v.  Tucker,  17  Quebec  Super.  Ct.  70. 

Depositing  License  with  Clerk. —  Wright  v. 
Lanckton,  19  Pick.  (Mass.)  288. 

Indorsement  of  certificate  of  qualification  by 
probate  judge.  Nicholson  v.  State,  100  Ala. 
132. 

Registration  Not  Conclusive  Authority  of  Right 
to  Practice.  —  Hargan  v.  Purdy,  93  Ky.  424. 
Validating   Imperfect    Registration.  —  New 

York  v.  Bigelow,  (C.  PI.  Gen.  T.)  13  Misc.  (N. 
Y.)42. 

4.  Validity  of  License  in  Other  County  than 
Where  Granted.  —  See  Mayfield  v.  Nale,  26 
Ind.  App.  240.  Compare  Savannah  v.  Charl- 
ton, 36  Ga.  460;  Derrick  v.  State,  34  Tex. 
Crim.  21. 

Registration  in  One  County  Sufficient.  —  Mar- 

tino  v.  Kirk,  55  Hun  (N.  Y.)  474;  Fishblate  v. 
McCullough,  9  Pa.  Super.  Ct.  147;  Com.  v. 
Townley,  22  Pa.  Co.  Ct.  11.  But  see  Ege 
v.  Com..  20  W.  N.  C.  (Pa.)  73. 

Registration  in  County  of  Domicil  Required.  — 
Hilliard  v.  State,  7  Tex.  App.  69. 

5.  Temporary  License.  —  Ferner  v.  Slate,  151 
Ind.  247:  Knowles  v.  State,  87  Md.  204;  Peter- 
son v.  Seagraves,  94  Tex.  390. 

District  Court  Cannot  Grant  License  Pending 
Appeal  from  Decision  of  Board.  —  State  v.  First 
Judicial  Dist.  Ct.,  (Mont.  1901)  66  Pac.  Rep. 
754- 

6.  Revocation  of  License.  —  Hawker  v.  New 
York,  170  U.  S.  189,  footnote  where  the  stat- 
utes are  collected ;  Williams  v.  People,  121  111. 
84;  Traer  v.  Medical  Examiners,  106  Iowa  559. 
See  generally  the  statutes  of  the  various  states. 

Revocation  for  Incompetency.  —  State  v. 
Mosher,  78  Iowa  321. 

Decision  of  Board  as  to  Revocation  Conclusive.  — 
Ex  p.  La  Mert,  4  B.  &  S.  582,  116  E.  C.  L.  582. 
33  L.  j.  Q.  B.  D.  69;  Allbutt  v.  General  Coun- 
cil, etc.,  23  Q.  B.  D.  400;  Reg.  v.  Steele,  13 
Ir.  C.  L.  398. 

Under  Act  Illinois  1899,  p.  273  (Hurd's  Rev 
Stat.  1899,  c.  91),  the  board  has  no  power  10  re- 
voke licenses  granted  to  physicians  under  the 
former  licensing  acts.  State  Board  ot  Health 
v.  Poss,  191  111.  87. 

Act  Indiana  1897.  p.  255  (Horner's  Stat.  1896, 
§  5352a).  revokes  all  licenses  granted  undei 
the  former  statutes,  and  requires  all  persons 
to  take  out  new  licenses.  Under  its  provisions 
a  license  granted  under  the  former  statute  is 
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The  constitutionality  of  these  statutes  has  been  upheld.1  The  board 
cannot  revoke  a  license  without  sufficient  cause  shown,*  nor  without 
due  notice  to  the  physician.3  It  is  also  provided  that  the  license  may  be 
revoked  where  it  has  been  obtained  by  fraud  or  misrepresentation.1  The  pre- 
vious trial  of  the  physician  by  a  court  on  the  same  charge  and  his  acquittal  do 
not  prevent  the  board  from  revoking  his  license.5  Where  no  penalty  is  pro- 
vided for  practicing  after  the  revocation  of  the  license,  one  so  practicing  is 
guilty  of  no  offense.6 

5.  Practicing  Without  License  —  a.  In  General.  —  Penalties  are  imposed 
by  these  statutes,  as  a  general  rule,  upon  persons  practicing  without  having 
complied  with  the  requirements  of  the  statute.7 

b.  What  Constitutes  Practicing  —  (i)  In  General. —The  statutes 
prohibiting  the  practice  of  medicine  and  surgery  by  unlicensed  persons  use 
these  terms  in  the  sense  in  which  they  are  ordinarily  employed  and  apply  them 
to  all  branches  of  the  healing  art.s  It  is  not  necessary,  in  order  to  constitute 
a  violation  of  the  statute,  that  the  person  should  have  acted  both  as  physi- 
cian and  surgeon.9    Nor  is  it  essential  that  at  or  before  the  time  of  treatment 


merely  prima  facie  evidence  of  a  right  to  ob- 
tain a  new  license.    State  v.  Webster,  150  Ind. 

607. 

Interest  Insufficient  to  Disqualify  Members  of 
Council.  —  Leeson  v.  General  Council,  etc.,  43 
Cn.  1.  366;  Allinson  v.  General  Council,  etc,, 
(1891)  r  Q.  B.  750. 

Statutes  Applicable  to  Offenses  Committed  Before 
Granting  of  Licenses.  —  See  People  v.  Hawker, 
152  N.  Y.  234.  See  also  Reg.  v.  General  Coun- 
cil, etc.,  3  El.  &  El.  525,  107  E.  C.  L  525,  7  Jur. 
N.  S.  798. 

1.  Constitutionality.  —  Hawker  v.  New  York, 
170  U  S.  189;  People  v.  Hawker,  152  N.  Y. 
234.  Compare  Ex  p.  McNulty,  77  Cal.  164,  11 
Am  St.  Rep.  257. 

Failure  to  Define  Unprofessional  Conduct  Renders 
Statute  Void  for  Uncertainty.  —  Matthews  v. 
Murphv,  (Ky.  1901)  63  S.  VV.  Rep.  785. 

2.  No  Right  to  Revoke  Arbitrarily.  —  People 
v.  McCoy,  125  III.  289;  Traer  v.  Medical  Ex- 
aminers, 106  Iowa  559;  State  v.  Schultz,  11 
Mont.  429. 

Sufficiency  of  Evidence  to  Show  Unprofessional 

Conduct.  —  See  State  v.  Medical  Examiners,  34 
Minn.  391;  State  v.  Kellogg,  14  Mont.  426; 
State  Board  of  Health  v.  Roy,  22  R.  I.  538 

Revocation  of  Diploma  Not  Sufficient  Ground  for 
Erasure  of  Name  from  Register.  —  The  mere  fact 
that  the  diploma  of  one  registered  as  a  licen- 
tiate of  a  medical  authority  has  been  revoked 
by  s  ach  medical  authority  does  not  render  him 
liable  to  be  erased  from  the  Dentists'  Register 
under  the  Dentists'  Act  of  1878.  Ex  p.  Par- 
tridge, 19  Q.  B  D.  467. 

Admissibility  of  Evidence  as  to  Competency  in 
Action  to  Revoke.  —  Traer  v.  Medical  Ex- 
aminers, 106  Iowa  559. 

Test  of  Unprofessional  Conduct.  —  See  Allinson 
v.  General  Council,  etc.,  (1894)  1  Q.  B.  750. 

Medical  Council  Not  Liable  for  Erroneous  Exer- 
cise of  Power  of  Revocation.  —  Partridge  v. 
General  Council,  etc.,  25  Q.  B.  D.  90. 

3.  Notice.  —  People  v.  McCoy,  125  111.  289; 
State  v.  Schultz,  11  Mont.  429;  State  v.  Kel- 
logg. 14  Mont.  426. 

Notice  Not  Required  Where  Statute  Revokes  All 
Licenses.  —  State  v.  Webster,  150  Ind.  607. 

4.  Revocation  of  License  Fraudulently  Secured. 
—  Curryer  v.  Oliver,  27  Ind.  App.  424. 
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Avoiding  License  Obtained  by  Misrepresentation 
in  the  Absence  of  Statutory  Provisions  Therefor. 
—  State  v.  Green,  112  Ind.  463;  J11  re  Camp- 
bell, 197  Pa.  St.  581. 

Power  of  Council  to  Erase  Entry  on  Medical 
Register  under  21  &  22  Vict.,  c.  90,  £  26.  —  Reg. 
v.  General  Council,  etc.,  3  El.  &  El.  525,  107 
E.  C.  L.  525,  7  Jur.  N.  S.  798. 

5.  Former  Trial. — In  re  Campbell,  197  Pa. 
St.  581.  See  also  Matter  of  Smith,  10  Wend. 
(N.  Y.)  449- 

6.  Failure  of  Statute  to  Provide  Penalty.  —  Ex 
p.  McNulty,  77  Cal.  164,  11  Am.  St  Rep.  257; 
Williams  v.  People,  17  111.  App.  274.. 

7.  Under  Stat.  Wis.,  §  1436,  it  is  not  made 
unlawful  to  prarlice  medicine  without  having 
complied  with  the  statutory  provisions;  nor  is 
the  physician  prohibited  from  receiving  volun- 
tary payments  for  such  services.  McNamara 
v.  Clinton ville,  62  Wis.  207,  51  Am.  Rep. 
722. 

8.  What  Constitutes  Practicing.  —  Blalock  v. 
State,  112  Ga.  338;  State  v.  Buswell,  40  Neb. 
158;  O'Connor  v.  State,  46  Neb.  157:  State  v. 
Mylod,  20  R.  I.  632.  See  also  Matthei  v. 
Wooley,  69  111.  App.  654;  Stewart  v.  Raab,  55 
Minn.  20. 

Gratuitous  Treatment  Not  a  Violation.  —  Nel- 
son v.  State,  97  Ala.  79;  Stale  v.  Hale  15  Mo. 
607;  State  v.  Pirlot,  20  R.  I.  273. 

Statute  Not  Applicable  to  Persons  Selling  Me- 
chanical Appliances. —  People  v.  Lehr,  93  111. 
App  505. 

What  Constitutes  Practicing  Dentistry. —  Fer. 
ner  v.  State,  151  Ind.  247. 

Physicians  Exempt  from  Procuring  License  to 
Practice  Dentistry.  —  State  v.  Beck,  21  R.I.  288. 
See  also  State  v.  Vandersluis,  42  Minn.  129; 
McCann  v.  State,  40  Tex.  Crim.  in. 

Liability  as  Dependent  upon  Number  of  Cases 
Treated.  —  See  Reg.  v.  Wlielan,  4  Can.  Crim. 
Cas.  (Ont.)  277.  See  also  Apothecaries  Co.  v. 
Jones,  (1893)  r  Q.  B.  93. 

9.  Com.  v.  St.  Pierre,  175  Mass.  48. 

Under  55  Geo.  III.,  c.  194,  while  the  surgeon 
may  administer  medicines  in  the  cure  of  a 
surgical  case  he  has  no  right  to  do  so  in  a  case 
of  internal  disease  not  requiting  surgical  tteat- 
ment.  Art,  etc.,  Apothecaries  Soc.  v.  Lotinga, 
2  M.  &  Rob.  495. 
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he  should  have  represented  himself  as  a  regular  practitioner.1  For  an  un- 
licensed person  to  represent  himself  to  the  public  as  a  physician  or  surgeon 
generally,  constitutes  a  violation  of  the  statute.3  The  statutes  apply  to 
empirics,3  magnetic  healers,4  midwives,5  obstetricians,6  and  persons  treating 
the  opium  habit,  without  regard  to  whether  this  habit  is  a  disease  or  a  vice.' 

A  Vendor  of  Medicines,  who  does  not  pretend  to  diagnose  diseases  and  deter- 
mine which  of  his  remedies  is  proper  in  a  particular  case,  does  not  violate  the 
statute.8  Where,  however,  he  attempts  to  diagnose  the  disease  by  examina- 
tion or  by  inquiry  of  the  patient,  and  prescribes  remedies  in  accordance  there- 
with, he  comes  within  the  prohibition  of  the  statute.9  This  does  not  render 
liable  one  who,  when  the  purchaser  indicates  his  complaint,  informs  him  what 
remedies  he  ha's  for  such  complaint,  and  which,  in  his  opinion,  is  the  best 
remedy,  leaving  the  purchaser  to  exercise  his  own  judgment.10  Nor  does 
the  prohibition  extend  to  one  selling  medicines  and  giving  the  purchaser 
gratuitous  advice  as  to  the  use  to  be  made  of  them.11 

An  Oculist  who  treats  diseases  of  the  eye  comes  within  the  prohibition  of  the 
statute  against  the  practice  of  medicine  or  surgery  by  unlicensed  persons. 12 
An  optician  who  merely  fits  glasses  to  the  eyes  of  his  customers,  without  giv- 
ing medical  or  surgical  treatment,  is  not  within  the  purview  of  the  statute.13 

(2)  Christian  Science.  —  Christian  Science,  or  the  treatment  of  disease  by 
"metaphysical  "  methods,  has  been  held  not  to  come  within  the  statutory  pro- 
visions prohibiting  any  one  from  practicing  medicine  or  surgery  without 
a  license.14 

(3)  Osteopathy.  —  Whether  a  license  is  necessary  to  enable  one  to  practice 
osteopathy,  which  consists  principally  in  manipulating  and  flexing  the  body 
of  the  patient,  depends  upon  the  terms  of  the  particular  statute. 15 


1.  Need  Not  Represent  Himself  as  Practitioner. 

—  Scale  v.  Paul,  56  Neb.  369. 

2.  Representing  Himself  to  Be  Practitioner  — 
Violation  of  Statute.  —  Stale  v.  Van  Doran,  109 
N.  Car.  86+. 

Using  "  Doctor  "  or  "  M.  D."  Without  Authority. 

—  See  Hunter  v.  Clare,  (1899)  1  Q.  B.  635; 
Ellis  v.  Kelly,  6  H.  &  N.  222,  3  L.  T.  N.  S.  331, 
6  Jar.  N.  S.  1119;  Davies  v.  Makuna,  54  L.  J. 
Ch.  1148,  29  Ch.  D.  596,  53  L.  T.  N.  S.  314,  33 
W.  R.  668;  Andrews  v.  Slyrap.  26  L.  T.  N.  S. 
704;  Reg.  v.  Baker,  66  L.  T.  N.  S.  416,  17  Cox 
C.  C.  575.  56  J.  P.  406;  Hale  v.  State.  58  Ohio 
St.  676;  State  v.  Carey,  4  Wash.  424.  See  also 
Carpenter  v.  Hamilton,  37  L.  T.  N.  S.  157: 
Foster  v.  Rose,  37  Can.  L.  J.  824;  Mayer  v. 
State,  64  N.  J.  L.  323;  State  v.  Mylod,  20  R. 
I.  632. 

Evidence  Insufficient  to  Warrant  Conviction 
under  21  &  22  Vict.,  c.  90,  §  40,  of  Falsely  Pretend- 
ing to  Be  a  Surgeon.  —  See  Pedgrift  v.  Cheval- 
lier,  8  C.  B.  M .  S.  246,  98  E.  C.  L.  246. 

Sufficiency  of  Evidence  to  Warrant  Conviction 
of  Physician  for  Practicing  Without  License.  — 
See  Ranald  v.  State,  (Tex.  Crim.  1898)  47  S. 
W.  Rep.  976. 

3.  Empirics.  —  Musser  v.  Chase,  29  Ohio 
St.  577. 

Empiricism  Defined.  —  Nelson  v.  State  Board 
of  Health,  (Ky.  1900)  57  S.  W.  Rep.  501,  22 
Ky.  L.  Rep.  438. 

4.  Magnetic  Healers.  —  People  v.  Phippin,  70 

Mich.  6. 

6.  Midwives.  —  People   v.    Arendt,   60  111. 

App.  89. 

6.  Obstetricians.  —  Little  v.  State,  60  Neb. 
749;  Siale  v.  Welch,  129  N.  Car.  579. 

7.  Treating  Opium  Habit.  —  Ben  ham  v.  State, 
Ii6  Ind.  itz. 
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8.  Patent  Medicine  Vendor.  —  State   v.  Van 

Doran,  iog  N.  Car.  864. 

Licensed  Apothecary  and  Druggist  Not  Author- 
ized to  Practice  Medicine.  —  Reg.  v.  Howarth, 

24  Ont.  561. 

9.  State  v.  Van  Doran,  109  N.  Car.  864;  Reg. 
v.  Howarth,  24  Ont.  561;  Reg.  v.  Barnfield,  4 
British  Columbia  305. 

10.  Reg.  v.  Howarth,  24  Ont.  561.  See  also 
Apothecaries'  Co.  v.  Nottingham,  34  L.  T. 
N.  S.  76. 

11.  Com.  v.  St.  Pierre,  175  Mass.  48. 
Evidence  that  Advice  Was  Gratuitous  Admis- 
sible. —  Com.  v.  St.  Pierie,  175  Mass.  48. 

12.  Oculists. — Com.  v.  St.  Pierre, 175  Mass.  48. 
See  also  U.  S.  v.  Williams,  5  Cranch  (C. 

C.)  62. 

13.  Optician.— Smith  v.  People,  92  111.  App.  22. 

14.  EiTans  v.  Stale,  9  Ohio  Dec.  222:  Stale  v. 
Mylod,  20  R.  I.  632.  Compare  Firs!  Church  of 
Christ  Scientist's  Application,  6  Pa.  Dist.  745. 

The  Nebraska  Statute  (Laws  1891,  c.  35,  £  17), 
requiring  a  license  of  any  one  professing  to 
heal,  prescribing  for,  or  otherwise  treating  any 
physical  or  mental  ailment  of  another,  has 
been  held  to  apply  also  to  Christian  Scienlists. 
State  o.  Buswell,  40  Neb  158. 

15.  License  Not  Required  of  Osteopathists. — Nel- 
son v.  State  Board  of  Health,  (Ky.  1900)  57  S. 
W.  Rep.  501,  22  Ky.  L.  Rep.  438;  State  v.  Na-" 
tional  School  of  Osteopathy,  76  Mo.  App.  439; 
Smith  v.  Lane,  24  Hun  (N.  Y.)  632;  Com.  v. 
Pierce.  10  Pa.  Dist.  335;  Com.  v.  Thompson, 
10  Pa.  Dist.  634,  24  Pa.  Co.  Ct.  667;  Reg.  t. 
Valleau.  3  Can.  Crim.  Cas.  (Ont.)  435. 

Osteopathists  Within  Purview  of  Act.  —  East- 
man v.  People.  71  111.  App.  236;  Jones  :■.  Peo- 
ple, 84  111.  App.  453;  People  v.  Jones,  92  111. 
App.  445;  Little  v.  State,  60  Neb.  749. 
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(4)  Person  Acting  in  Emergency.  — The  statute  does  not  apply  to  a  person 
acting  gratuitously  under  an  emergency.1  But  the  mere  fact  that  the  sick 
person  has  been  given  up  as  incurable  by  regular  physicians  does  not  create  a 
case  of  emergency  within  the  meaning  of  the  statute.  A  case  of  emergency 
thereunder  is  one  in  which  the  ordinary  and  qualified  practitioners  are  not 
readily  obtainable.8 

(5)  Administration  of  Medicine  under  Direction  of  Physician.  —The  fact 
that  an  unlicensed  person,  in  practicing  medicine  and  surgery,  administered 
the  medicine  and  performed  the  operation  under  the  direction  and  charge  of  a 
licensed  physician  and  surgeon,  does  not  relieve  him  from  the  operation  of 
the  statu te.:l 

(6)  Patentee  of  Medicine.  —  A  patent  issued  to  a  person,  granting  him 
the  sole  right  to  manufacture  a  certain  remedy,  does  not  authorize  him  to 
administer  it  as  a  physician,  unless  he  has  complied  with  the  statutory 
requirements.4 

(7)  Burden  of  Proof .  —  In  a  prosecution  against  one  for  practicing  without 
a  license,  the  burden  is  on  the  defendant  to  show  that  he  has  been  duly 
licensed,  or  comes  within  the  exemptions  provided  by  the  statute.5 

6.  Duty  to  Report  Births  and  Deaths. — No  constitutional  provision  is  infringed 
by  a  statutory  provision  requiring  physicians  and  midwives  to  report  to  the 
proper  officer  births  and  deaths  which  may  come  under  their  supervision,  and 
imposing  a  penalty  for  a  failure  to  do  so.6 

7.  Duty  to  Report  Contagious  Diseases.  —  In  some  jurisdictions,  physicians 
are  made  liable  to  a  penalty  for  failure  to  report  to  the  proper  officer  all  cases  of 
diseases  dangerous  to  the  public  health  which  they  are  called  in  to  treat.7  It 
has  been  held  that  an  ordinance  imposing  such  duty  is  not  in  contravention 
of  any  provision  of  the  state  or  federal  constitutions.8 

8.  Prescribing  Opium  and  Morphine.  —  Where,  by  statute,  physicians  are 
allowed  to  prescribe  opium,  morphine,  and  other  enumerated  drugs  under  cer- 
tain conditions  and  in  compliance  with  certain  requirements,  in  a  prosecution 
for  failure  to  observe  the  directions  of  the  statute  the  defendant  must  show 
that  he  has  complied  with  its  provisions,  proof  that  he  is  a  regularly  qualified 
physician  being  insufficient.9  Where  duly  licensed  physicians  are  exempted 
from  the  provisions  of  the  statute  regulating  the  sale  of  such  drugs,  the  burden 
is  on  the  defendant  to  show  that  he  comes  within  the  exemption.10 

9.  Sales  of  Medicine  by  Physician.  — ■  By  statute,  in  some  states,  physicians 

The  Ohio  Act  of  April  14,  1900,  Amending  Ohio  v.  Boo  Doo  Hong,  122  Cal.  606;  Williams  v. 

Rev.  Stat.,  §  4403f,  requires  a  license  of  oste-  People,  20  111.  App.  92;  Chicago  v.  Wood,  24 

opathisis.    btate  v.  Govett,  65  Ohio  St.  289.  111.  App.  40;  Benham  v.  State,  116  Ind.  112; 

Before  the  enactment  of  this  amendment,  State  v.  Wilson,  62  Kan.  621 ;  Com.  v.  St.  Pierre, 

the  statute  was  held  not  to  apply  to  osteopa-  175  Mass.  48;  Sheldon  v.  Clark,  1  Johns.  (N. 

thisls     State  v.  Liff ring,  61  Ohio  St.  39,  76  Y.)  513;  Peoples.  Fulda,  52  Hun  (N.  Y.)  65; 

Am.  St.  Rep.  358;  Eastman  v.  State,  6  Ohio  People  v.  Nyce,  34  Hun  (N.  Y.)  298;  McPher- 

Dec.  296.  son  v_  Cheadell,  24  Wend.  (N.  Y.)  15;  Hale  v. 

Statutory  Regulations  of  Issuance  of  Diploma  by  State,  58  Ohio  St.  676;  Logan  v.  State,  5  Tex. 

School  of  Osteopathy.  —  Sute  v.  National  School  App.  306;  Smith  v.  State,  5  Tex.  App.  318  ; 

of  Osteopathy,  76  Mo.  App.  439;  State  v.  Gra-  Raynor  v.  State,  62  Wis.  289.    See  alsoSuffolk 

vett.  65  Ohio  St.  289.  County  v.  Shaw,  21  N.  Y.  App.  Div.  146. 

1.  Emergency.  —  Slate  v.  Paul,  56  Neb.  369.  License  as  Evidence  of  Right  to  Practice.  —  See 
See  also  the  statutory  provisions  of  the  various  White  v.  Mastin,  38  Ala.  147 

states.  6.  Reporting  Births  and  Deaths. —  Robinson 

2.  People  v.  Lee  Wah,  71  Cal.  80.  v.  Hamilton,  60  Iowa  134,  46  Am.  Rep.  63. 

3.  Unlicensed  Person.  —  State  v.  Paul,  56  Neb.  7.  Reporting  Contagious  Diseases.  —  State  v. 
369  See  also  Slate  v.  Reed,  68  Ark.  331  Wordin,  56  Conn.  216;  People  *.  Brady,  90 
(student  performing  dental  work  under  direc-  Mich.  459 

tion  of  dentist  is  guilty  of  violation  of  statute).  Sufficiency  of  Evidence  to  Show  Failure  to  Com 

4.  Patent  Medicines.  —  Thompson  v.  Staats,  ply.  —  People      Brad v,  90  Mich.  459. 
15  Wend.  (M.  Y.)  395;  Smith  v.  Tracy,  2  Hall  8.  State  v.  Wordin, '56  Conn.  216. 

(N  Y.)  465;  Jordan  v.  Daytcn,  4  Ohio  295.  9.  Prescribing  Opium  and  Morphine.  —  State  v. 

5.  Burden  of  Proof.  —  Apothecaries   Co.    v.  Jones.  18  Oregon  256. 

Bentley,  R.  &  M.  r59,  21  E.  C.  L.  404;  People  10.  State  v.  Ching  Gang,  t6  Nev.  62. 
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are  prohibited  from  selling  to,  or  compounding  for,  persons  not  their  patients, 
medicines  and  drugs,  without  having  first  procured  license  as  pharmacists.1 
This  provision  is  not  violated,  however,  by  the  mere  occasional  act  of  a 
physician  in  filling  a  prescription  made  by  another  physician.2 

10.  Itinerant  Practitioners.  —  Special  provisions  are  made  by  statute  in  some 
jurisdictions  for  the  licensing  of  itinerant  vendors  of  drugs  who  profess  to  cuie 
disease  or  injury  by  any  drug,  medicine,  or  other  expedient.  It  has  been 
held  that  these  statutes  are  not  unconstitutional  as  restraining  or  abridging 
the  liberty  of  speech  or  of  the  press,3  nor  as  granting  special  privileges 
and  immunities.4 

To  Whom  Applicable.  —  These  provisions  apply  to  persons  traveling  about  and 
disposing  of  medicines  which  they  recommend  as  a  cure  for  disease,  even 
though  they  have  a  permanent  place  of  business  in  the  state,5  it  not  being 
necessary  that  they  should  be  always  traveling  in  order  to  render  them  such.6 
They  do  not  apply  to  a  bona  fide  physician  dividing  his  time  between  two 
regular  offices,7  or  to  one  attending  a  specified  place  at  a  given  time  to  treat 
his  patients  for  specified  diseases.8  But  one  who  is  an  itinerant  vendor  is  not 
exempted  from  the  provisions  of  the  statute  by  the  fact  that  he  has  been  duly 
authorized  to  practice  as  a  physician.9 

11.  Medical  Societies.  —  By  statute,  in  some  states,  the  regulation  of  the 
practice  of  medicine  and  surgery  is  placed  in  the  control  of  medical  societies 
organized  in  the  various  counties  of  the  state.10  Provision  is  sometimes  made 
for  a  state  medical  society.11  By  some  of  these  statutes  physicians  and  sur- 
geons are  required  to  become  members  of  the  medical  society  of  the  county 
in  which  they  practice. 12  These  societies  are  authorized  to  enact  by-laws 
consistent  with  the  laws  of  the  state.13 


1.  Selling  or  Compounding  Drugs.  —  People  v. 
Moorman,  86  Mich.  433;  Suffolk  County  v. 
Shaw,  21  N.  Y.  App.  Div.  146. 

Under  21  &  22  Vict.,  c.  90,  the  Royal  College  of 
Physicians  has  power  to  grant  license  without 
restricting  their  licentiates  from  compound- 
ing and  supplying  for  gain  the  medicines 
which  they  prescribe;  and  the  compounding 
and  supplying  of  medicines  in  such  a  manner 
is  not  an  invasion  of  the  privileges  of  the 
Apothecaries  Company.  Atty.-Gen.  v.  Royal 
College  of  Physicians,  1  Johns.  &  H.  561,  7 
fur.  N.  S.  511. 

2.  Suffolk  County  v.  Shaw,  21  N.  Y.  App. 
Div.  146. 

Sales  of  Intoxicating  Liquors  by  Physicians.  — 

See  the  title  Intoxicating  Liquors,  vol.  17,  p. 
358  et  seq. 

3.  Constitutionality.  —  Si  ate  v.  Bair,  92 
Iowa  28. 

4.  State  v.  Gouss.  85  Iowa  21. 

Itinerant  Physicians  Defined.  —  See  State  v. 
Ragland,  31  W.  Va.  453  {construing  Code  W. 
Va.,  c.  150,  §  14). 

"  An  Act  to  Regulate  the  Practice  of  Medicine 
in  a  State"  is  sufficiently  comprehensive  to  in- 
clude such  regulation  within  its  provisions. 
State  v.  Lee,  106  La.  400;  People  v.  Blue 
Mountain  Joe,  129  111.  370 

Under  the  Iowa  Statute  (Code  Iowa,  §  2581), 
the  offense  consists  in  the  public  profession 
by  such  vendors,  by  writing,  printing,  or 
other  methods,  of  (he  cure  or  treatment  of 
disease.    Stale  v.  Bair,  92  Iowa  2S. 

Evidence  of  Manner  in  Which  Sales  Were  Made 
Admissible.  —  People  v.  Blue  Mountain  Joe, 
129  III.  370. 

5.  To  Whom  Applicable.  —  Snyder  v.  Closson, 
84  Iowa  184;  State  v.  Gouss,  85  Iowa  22. 


6.  Snydei  v.  Closson,  84  Iowa  184. 

7.  Com.  v.  Townley,  22  Pa.  Co.  Ct.  11; 
Hairstnn  v.  State,  36  Tex.  Crim.  470. 

R.  I.  Pub.  Laws,  c.  1353,  £  4  (Gen.  Laws,  c. 
i°5,  §  4),  prohibits  the  registration  or  practic- 
ing of  medicine  in  the  state  by  itinerant  doc- 
tors, and  applies  to  a  physician  of  another 
state  coming  into  the  state  at  intervals  to 
practice.  Evans  v.  State  Board  of  Health,  19 
R.  I.  312. 

8.  State  v.  Bonham,  96  Iowa  252. 

9.  State  v.  Gouss,  85  Iowa  22. 

10.  Medical  Societies.  —  Towle  v.  Marrett,  3 
Me.  22,  14  Am.  Dec.  206;  People  v.  Medical 
Soc,  24  Barb.  (N.  Y.)  570;  Raynor  v.  Stale,  62 
Wis.  289. 

The  General  Medical  Council  of  the  United 
Kingdom  partakes  partly  of  the  nature  of  the 
state  boards  and  partly  of  that  of  medical 
societies.  See  the  English  Medical  Acts  (21 
&  22  Vict.,  c.  90,  and  subsequent  amendments). 

11.  State  Medical  Society. —  People  v.  Medical 
Soc,  18  Wend.  (N  Y.)  53Q;  People  v.  Medical 
Soc,  24  Barb.  (N.  Y.)  570. 

Under  Vt.  Rev.  Laws,  £  3911,  (Stat.,  §  403?), 
the  censors  of  the  medical  society  are  au- 
thorized to  issue  licenses  for  the  practice  of 
medicine.    Townshend  v.  Gray,  62  Vt.  373. 

Delegates  to  State  Medical  Society.  —  People 
v.  Medical  Soc,  18  Wend.  (N.  Y.)  539. 

12.  People  v.  Medical  Soc,  3  Wend.  (N.  Y.) 
426. 

Prima  Facie  Evidence  of  Right  to  Membership. 

—  Raynor  v.  State,  62  Wis.  2?g. 

Membership  of  Society  Not  Limited  to  Any  One 
School  of  Physicians.  —  Raynor  v.  State,  62  Wis. 

289. 

'      13.  Society  May  Enact  By-laws.  —  People  v. 

Medical  Soc,  24  Barb.  (X.  V.)  570. 
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Mandamus  to  Compel  Admission.  —  Where  it  appears  that  a  person  applying  for 
membership  in  the  society  would  be  immediately  liable  to  expulsion  if 
admitted,  mandamus  will  not  lie  to  compel  his  admission.1  But  mandamus 
will  be  granted  where  his  application  was  refused  merely  because  of  his 
failure  to  comply  with  the  conventional  by-laws  of  the  society  before  his 
application  for  membership  was  made.2 

Expulsion  of  Members.  —  A  statute  giving  medical  societies  the  right  to  try 
members  against  whom  specific  charges  of  gross  ignorance  or  misconduct  in 
the  profession  or  of  immoral  conduct  or  habits  arc  brought,  violates  no 
constitutional  provision.3  The  fact  that  admission  was  obtained  through  mis- 
representation is  not  alone  ground  for  expulsion.4  The  society  is  not  pre- 
cluded from  preferring  charges  by  the  fact  that  the  same  charges  have  once 
before  been  passed  upon  and  not  sustained.5 

III.  Compensation  —  1.  At  Common  Law  —  a.  In  England  —  (i)  Phy- 
sicians —  No  Right  to  Fees  Without  Special  Contract.  —  Before  the  passage  of  the  Medi- 
cal Act  6  a  physician  could  not,  as  a  general  rule,  recover  for  his  professional 
services  in  attending  or  prescribing  for  a  patient.'  It  seems  that  this  rule  was 
founded  upon  the  general  custom  of  the  profession  not  to  charge  for  profes- 
sional services,  the  physician  being  presumed  to  practice  in  the  expectation  of 
an  honorarium,  not  of  remuneration.8  This  denial  of  the  right  to  recover 
compensation  extended  also  to  one  holding  himself  out  as  a  physician,  though 
not  fully  admitted  to  practice.9  But,  if  the  physician  acted  in  any  other 
capacity  than  that  of  a  physician,  he  could  maintain  an  action  to  recover  for 
services,  provided  he  could  show  that  they  were  not  rendered  by  him  as  a 
physician. 10 

Under  Special  Agreement.  —  A  physician  could,  however,  enter  into  a  special 
agreement  for  the  payment  of  his  fees,  and  where  such  an  agreement  was 
made  he  was  entitled  to  recover  thereon.11 

(2)  Sargco)is  and  Apothecaries. — The  prohibition  against  the  recovery 
of   compensation    by    physicians   did    not    extend    to    surgeons  12  and 

By-law  Regulating  Fees  and  Salary  to  Be  Re-  192;   Lipscombe  -'.   Holmes,  2  Campb.  441; 

ceived  by  Members  Void.  —  People  v.  Medical  Poucher  v.  Norman,  3  B.  &  C.  744,  10  E.  C.  L. 

Soc  ,  24  Barb.  (N.  Y.)  570.  219. 

Society  May  Impose  Initiation  Fee.  —  People  v.  Traveling  Expenses  Incurred  in  Reaching  a 

Medical  Soc,  3  Wsnd.  (N.  Y.)  426.  Patient  Were  Not  Recoverable.  —  Yeitch  v.  Rus- 

1.  Mandamus  to  Compel  Admission.  —  Ex  p.  sell,  3  Q.  B.  928,  43  E.  C.  L.  1041. 

Paine,  1  Hill  (N.  Y.)  665;  People  v.  Medical  8.  Custom  as  to  Charging  —  Honorarium.— 

Soc,  32  N.  Y.  187.  Gibbon  v.  Budd.  2  H.  &  C.  92;  Poucher  v. 

2.  People  v.  Medical  Soc,  32  N.  Y.  187.  Norman,  3  B.  &  C.  744,  10  E.  C.  L.  219;  Atty.- 

3.  Expulsion.  —  Matter  of  Smith,  10  Wend.  Gen.  v.  Royal  College  of  Physicians,  1  Johns. 
(N  Y.)  449  &  H.  561,  7  Jur.  N.  S.  511.    See  also,  as  to  a 

Power  of  Expulsion  Implied. —  Fawcett   v.  similar  rule  with  regard  to  barristers,  the  title 

Chirles,  13  Wend.  (N.  Y.)  473.  Attorney  and  Client,  vol.  3,  p.  414. 

4.  Fawcett  v.  Charles,  13  Wend.  (N.  Y.)  9.  Unlicensed  Physician.  —  Lipscombe  v. 
473-  Holmes,  2  Campb.  441. 

5.  Matter  of  Smith,  10  Wend.  (N.  Y.)  449.  10.  Services  Rendered  by  Physician  in  Another 

6.  2r  &  22  Vict.,  c.  90  (1858).  Capacity.  —  Little  v.  Oldaker,  C.  &  M.  370,  41 
Under  This  Statute  a  Physician  Registered  in      E.  C.  L.  205. 

Accordance  with  Its  Requirements  may  recover  11.  Recovery  on  Special  Agreement. — Gibbon  v. 
for  his  serv  ices  even  under  an  implied  con-  Budd,  2  H.  &  C.  92;  Atiy.-Gen.  v.  Royal  Col- 
tract,  unless  restrained  by  a  by-law  of  the  Col-  lege  of  Physicians,  1  Johns.  &  H.  561,  7  Jur.  N. 
1  'ge  of  Physicians.    Gibbon  v.  Budd,  2  H.  &  S.  511. 

C.  92.    See  also  Atty -Gen.  v.  Royal  College        Contract  Implied  from  Facts  Sufficient. — Veitch 

of  Physicians.  1  Johns.  &  H.  561,  7  Jur.  N.  S.  v.  Russell,  3  Q.  B.  928,  43  E.  C.  L.  1041. 
5  r  r.  and  infra,  this  section.  No  Recovery  by         12.  Surgeons.  —  Batiersby  v.  Lawrence,  C.  & 

Unlicensed  Practitioner.  M.  277,  41  E.  C.  L  155:  Little  v.  Oldaker.  C. 

7.  No  Recovery  at  Common  Law  in  England.  —  &  M.  370,  41  E.  C.  L.  205;  Handey  v.  Henson. 
Batiersby  v.  Lawrence,  C.  &  M.  277,  41  E.  C.  4  C.  &  P.  110,  19  E.  C.  L.  300;  Poucher  v. 
L.  155;  Little  v.  Oldaker,  C.  &  M.  370,  41  E.  Norman,  3  B.  &  C.  744,  10  E.  C.  L.  219;  Cooper 
C.  L.  205;  Gibbon  v.  Budd,  2  H.  &  C.  92;  v.  Phillips,  4  C.  &  P.  581.  19  E.  C.  L.  535; 
Atty. -Gen.  v.  Royal  College  of  Physicians,  1  Simpson  v.  Ralphe,  4  Tyrw.  325;  Tuson  v. 
Johns.  &  H.  561,  7  Jur.  N.  S.  511 ;  Chorley  v.  Batting,  3  Esp.  192;  Baxter  v.  Gray.  4  Scoit 
Bolcot,  4  T.  R.  317;  Tuson  v.  Batting,  3  Esp.  N.  R.  374. 
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apothecaries. 1    They  were  allowed  to  maintain  actions  to  recover  for  medicines 

and  attendance. 

b.  In  the  United  States.  —  In  the  United  States,  the  rule  prohibiting 
the  recovery  of  compensation  by  a  physician  has  never  obtained,  and  from  a 
very  early  date  it  has  been  uniformly  held  that  the  physician  may  recover  for 
services  rendered  by  him.2  The  employment  of  the  physician  without  express 
agreement  as  to  compensation  raises  an  implied  agreement  on  the  part  of  the 
employer  to  pay  for  the  services,  on  which  a  quantum  meruit  will  lie.3 

2.  Conditional  Contracts.  —  The  physician  may  enter  into  a  contract  with 
his  patient  whereby  his  right  to  compensation  will  be  made  dependent  upon 
his  curing  the  patient  entirely,  *  or  within  a  specified  time,5  and  a  failure  on  his 
part  to  comply  with  the  condition  will  prevent  a  recovery  for  services.  It  is 
not  essential  to  the  validity  of  the  contract  that  a  specified  compensation 
should  have  been  agreed  upon,6  nor  is  the  nature  of  the  disease  material.7  On 
a  quantum  meruit  on  such  a  contract  it  is  competent  for  the  defendant  to 
prove  the  real  value  of  the  plaintiff's  services,  or  that  they  were  of  no  value, 
as  that  his  medicines  were  worthless.8 

3.  Liability  of  Third  Person  —  a.  In  General.  —  To  entitle  a  physician  to 
maintain  an  action  against  a  person  to  recover  for  professional  services  ren- 
dered a  third  person,  he  must  show  a  promise  by  the  defendant,  either  express 
or  implied,  to  pay  therefor.9 

b.  Under  Express  Contract.  —  The  consent  of  the  patient  is  not  neces- 
sary to  the  validity  of  an  express  contract  on  the  part  of  a  third  party  to  be 
answerable  for  the  physician's  compensation.10  Nor  is  the  liability  of  such 
third  person  affected  by  the  fact  that  the  liability  was  not  assumed  until  after 
the  physician  had  made  several  visits  to  the  patient  without  the  knowledge  or 
procurement  of  such  third  person,  this  liability  being  an  original  undertaking 
on  his  part.11 

c  Under  Implied    Contract  —  (i)  /«   General. — When  a  person 


1.  Apothecaries.  —  Morgan  v.  Hallen,  8  Ad. 
&:  El.  489,  35  E.  C.  L.  443;  Handey  v.  Hen- 
son,  4  C.  &  P.  no,  19  E.  C.  L.  300. 

2.  Recovery  Allowed  in  United  States.  —  Judah 
v.  M'Namee,  3  Blackf.  (Ind.)  269;  Pynchon  v. 
Brewster,  Quincy  (Mass.)  224;  McPherson  v. 
Cheadell,  24  Wend.  (N.  Y .)  15;  Mooney 
v.  Lloyd,  5  S.  &  R.  (Pa.)  412;  Graham  v. 
Gautier,  21  Tex.  in. 

Compensation  of  Physician  Assisting  Coroner.  — 
See  the  title  Coroners,  vol.  7,  p.  609. 

Paupers.  —  As  to  compensation  ot  physicians 
for  ssrvices  rendered  paupers,  see  the  title 
County  Commissioners,  vol.  7,  p.  993;  and 
see  the  title,  Poor  and  Poor  Laws,  post. 

3.  Implied  Contract  —  Alabama.  —  Jonas  v. 
King,  81  Ala.  285;  Morrisette  v.  Wood,  128 
Ala.  505. 

California.  —  Heintz  v.  Cooper,  (Cal.  1896) 
47  Pac.  Rep.  360. 

Connecticut.  —  Styles  v.  Tyler,  64  Conn.  432. 

Illinois.  —  Starretr  v.  Miley,  79  111.  App.  658; 
Chicago,  etc.,  R.  Co.  v.  Friend,  86  111.  App. 
157- 

Indiana.  —  Peck  v.  Martin,  17  Ind.  115. 

Ioiva. — Shelton  v.  Johnson,  40  Iowa  84; 
Peck  v.  Hutchinson  88  Iowa  320. 

Massachusetts.  —  Hewitt  v.  Wilcox,  1  Met. 
(Mass.)  154- 

Missouri.  —  Meisenbach  v.  Southern  Cooper- 
age Co.,  45  Mo.  App.  232. 

Nevada.  — Tucker  v.  Virginia,  4  Nev.  20, 

New  Jersey-  —  Ely  v.  Wilbur,  49  N.  J.  L.  685, 
60  Am   Rep.  668. 

New  York.  —  In  re  Scott,  1  Redf.  (N.  Y.) 


234;  Perry  v.  Woodbury,  (C.  PI.  Gen.  T.)  44 
N.  Y.  St.  Rep.  287;  Forbes  v.  Kennedy,  76 
Hun  (N.  Y.)  39. 

North  Carolina.  —  Prince  v.  McRae,  84  N. 
Car.  674. 

Wisconsin.  —  Garrey  v.  Stadler,  67  Wis.  512, 
58  Am.  Rep.  877. 

See  also  the  title  Implied  Contracts,  vol. 

15.  p.  108 1. 

4.  Conditional  Contracts. —  Jonas  v.  King,  81 
Ala.  2S5;  Mock  v.  Kelly.  3  Ala.  387;  Holly- 
wood v.  Reed,  57  Mich.  234;  Fisk  v.  Town- 
send,  7  Yerg.  (Tenn.)  146;  Smith  v.  Hyde,  19 
Vt.  54. 

5.  Hupe  v.  Phelps,  2  Stark  480,  3  E.  C.  L. 

496. 

6.  Specified  Compensation    Not  Essential.  — 

Mock  v.  Kellv,  3  Ala.  387. 

7.  Nature  of  DisP"  Immaterial.  —  Hollywood 
v.  Reed,  57  Miri.  234. 

Where  the  Physician  Has  Performed  the  Stipu- 
lation, his  right  to  recover  cannot  be  defeated 
by  the  fact  that  the  patient  voluntarily  brought 
himself  again  into  the  same  condition.  Fisk 
v.  Toivnsend,  7  Yerg.  (Tenn.)  146. 

8.  Defense  on  Quantum  Meruit.  —  Jonas  v. 
King,  81  Ala.  285,  holding  also  that  the  de- 
fendant may  show  the  customary  charges  for 
like  services  in  the  same  locality. 

9.  Third  Person  —  Promise  Express  or  Implied. 
—  Crane  v.  BaudouHe.  55  N.  Y.  256. 

10.  Third  Person  Liable  by  Express  Contract.  — 
White  v.  Mastin,  3S  Ala.  147;  Curry  v.  Shelby. 
90  Ala.  277;  King  v,  Edmiston,  88  111.  257. 

11.  King  v.  Edmiston,  88  111.  257. 
790  Volume  XXII. 


Compensation. 


PHYSICIANS  AND  SURGEONS.  Liability  of  Third  Person. 


requests  a  physician  to  perform  services  for  a  patient,  the  law  does  not  raise 
an  implied  promise  to  pay  the  reasonable  value  of  the  services  so  rendered, 
unless  the  relation  of  the  person  making  the  request  to  the  patient  is  such  as 
raises  the  legal  obligation  on  his  part  to  call  in  a  physician  and  pay  for  his 
services.1  Whether  or  not  the  implied  liability  is  created  must  depend  largely 
on  the  circumstances  of  the  particular  case.2 

(2)  Parent  and  Child —  Minor  Child.  —  Where  a  father  summons  a  physician 
to  attend  his  minor  child,  the  law  implies  on  his  part  a  contract  to  pay  the 
reasonable  value  of  the  services  because  of  the  legal  obligation  existing 
between  the  patient  and  the  employer.3  The  father  is  also  liable  for  medical 
attention  procured  for  a  minor  child  by  a  servant  under  whose  protection  he 
has  placed  the  child,  even  though  the  necessity  for  the  services  arose  through 
the  negligence  of  the  servant.4 

Where  Child  Is  of  Age.  —  A  promise  by  the  parent  is  not  implied  from  the  fact 
that  he  requests  a  physician  to  attend  a  child  who  is  sick  at  his  house,  where 
the  child  is  of  age.5 

(3)  Husband  and  Wife  —  Husband  Liable.  —  An  implied  liability  is  also  created 
when  the  husband  procures  medical  attention  for  the  wife.6 

Wife  as  Husband's  Agent  or  Acting  for  Herself.  — ■  Where  a  wife  requests  the  services 


1.  Implied  Liability  —  Alabama.  —  Curry  v. 
Shelby,  90  Ala.  277. 

Georgia.  —  Raoul  v.  Newman,  59  Ga.  408. 

Illinois.  —  Starrelt  v.  Miley,  79  111.  App.  658. 

Iowa.  —  Holmes  v.  McKim,  109  Iowa  245. 

Missouri.  —  Meisenbach  v.  Southern  Cooper- 
age Co.,  45  Mo.  App.  232;  Jesserich  v.  Walruff, 
51  Mo.  App.  270. 

New  York.  —  Crane  v.  Baudouine,  55  N.  Y. 
256. 

Pennsylvania.  —  Boyd  v.  Sappington,  4 
Watts  (Pa.)  247. 

Vermont.  —  Clark  v.  Waterman,  7  Vl.  76,  29 
Am.  Dec.  150:  Smith  v.  Watson,  14  Vt.  332. 

Sufficiency  of  Evidence  to  Show  Implied  Con- 
tract. —  White  v.  Mastin.  38  Ala.  147, 

An  Agreement  by  a  Child  to  Support  Her  Par- 
ents renders  her  liable  for  medical  services. 
Rounsevel  v.  Osgood,  68  N.  H.  418. 

2.  Circumstances  Controlling.  —  Curry  v. 
Shelby,  90  Ala.  277,  and  holding  the  liability 
a  question  for  the  jury. 

Circumstances  Showing  Implied  Liability.  —  See 
Thomas  v.  Leavy.  (2  111.  App.  34;  Shaw  v. 
Graves,  79  Me.  166;  Bradlev  v.  Dodge,  (C.  PI. 
Gen.  T.)  45  How.  Pr.  (N.  Y.)  57. 

Medical  Services  to  Slaves  —  Administrator  of 
Estate  Liable  for  Medical  Attention  to  Slaves.  — 
See  Belfour  v.  Raney,  8  Ark.  479;  Bomford  v. 
Grimes,  17  Ark.  567. 

Hirer  Liable  for  Medical  Attention  for  Slaves 
in  Absence  of  Special  Agreement.  —  Watkins  v. 
Bailey,  21  Ark.  274;  McGee  v.  Currie.  4  Tex. 
217.    See  also  the  title  Slaves  and  Slavery. 

Illustrations.  —  No  Liability  Arises  where  one 
acts  for  another  in  a  sudden  emergency. 
Raoul  v.  Newman,  59  Ga.  408;  Starrett  v. 
Miley,  79  111.  App.  658.  Or  merely  as  a  mes- 
senger, which  fact  the  physician  knows.  Smith 
v.  Riddick,  5  Jones  L.  (50  N.  Car.)  342.  See 
also  Foster  v.  Meeks,  (Supm.  Ct.  App.  T  )  18 
Misc.  (N.  Y.)  461. 

It  has  been  held  that  the  brother  of  an  insane 
person  was  not  liable  to  a  physician  whom  he 
called  in  to  treat  the  lunatic.  Smith  v.  Wat- 
son, 14  Vt.  332. 

A  son-in  law  is  not  liable  for  medical  services 
to  his  mother-in-law  because  of  his  presence 


when  such  services  were  rendered.  Madden 
v.  Blain,  66  Ga.  49. 

The  Liability  Arises  where  the  attentions  are 
rendered  at  the  request  of  one  who  is  virtually 
a  member  of  the  patient's  family  and  resides 
with  him.  Clark  v.  Waterman,  7  Vt.  76,  29 
Am.  Dec.  150. 

A  son  has  been  held  liable  for  medical 
services  rendered  at  his  request  to  his  father 
who  resided  with  him  as  a  member  of  his 
family,  where  the  physician  looked  to  the  son 
solely  for  payment,  and  where  the  latter,  upon 
the  presentation  of  the  bill  to  him,  promised 
to  pay  it.  Hentig  v.  Kernke,  25  Kan.  559. 
See  also  Foster  v.  Meeks,  (Supm.  Ct.  App.  T.) 
18  Misc.  (N.  Y.)  461. 

3.  Minor  Child. —  Meisenbach  v.  Southern 
Cooperage  Co..  45  Mo.  App.  232.  See  also  the 
title  Parent  and  Child,  vol.  21,  p.  1053  et  seq. 

The  Estate  of  a  Deceased  Person  cannot  be  held 
liable  for  medical  services  rendered  a  minor 
child  after  the  death  of  the  deceased.  Bom- 
ford v.  Grimes.  17  Ark.  567. 

4.  Cooper  v.  Phillips,  4  C.  &  P.  581.  19  E. 
C.  L.  535. 

Sufficiency  of  Evidence  to  Establish  Relation  of 
Parent  and  Child  in  Action  for  Compensation.  — 

Neilson  v.  Ray,  (C.  PI.  Gen.  TO44N.  Y.  St. 
Rep.  125. 

5.  Where  Child  Is  of  Age.  —  Boyd  v.  Sapping- 
ton, 4  Watts  (Pa.)  247.  See  also  Crane  v. 
Baudouine,  55  N.  Y.  256  (services  at  father's 
request  to  married  daughter  of  full  age  resid- 
ing with  him);  Edelman  v.  McDonell,  126  Cal. 
210. 

Mere  Acquiescence  Insufficient  to  Show  Implied 
Contract. —  Crane  1.  Baudouine,  55  N.  Y.  256. 

Evidence  of  Child's  Ability  to  Pay  Admissible.  — 
Boyd  v.  Sappington,  4  Watts  (Pa.)  247. 

Evidence  Insufficient  to  Create  Implied  Contract. 
—  Cranp  v.  Baudouine,  55  N.  Y.  256. 

6.  Husband  and  Wife.  —  Meisenbach  v. 
Southern  Cooperage  Co.,  45  Mo.  App.  232. 
See  also  the  title  Husband  and  Wife.  vol.  15, 
P  877. 

That  Services  Rendered  Partially  After  Removal 
from  Husband's  House  Immaterial.  —  Potter  v. 

Virgil,  67  Barb.  (N.  Y.)  578. 
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of  a  physician,  the  presumption  is  ordinarily  that  she  acts  as  her  husband's 
agent;  but  where,  in  employing  the  physician,  she  charges  her  separate  estate 
with  the  debt,  she  is  liable.1 

The  Wife  Cannot  Be  Held  Liable  for  Services  Rendered  Her  Deceased  Husband  where  there 
is  nothing  to  show  that  she  employed  the  physician  or  suggested  his 
attendance.2 

(4)  Liability  of  Principal  for  Services  Furnished  Third  Person  at  Request  of 
Agent.  — The  usual  rules  of  agency  apply  to  contracts  for  medical  services  to 
a  third  person  effected  through  an  agent  of  the  person  whom  it  is  sought  to 
charge.3  To  render  a  principal  liable,  the  services  must  have  been  rendered 
upon  his  credit.4 

(5)  Physician  Summoned  in  Consultation.  —  Where  a  physician  or  surgeon  is 
summoned  in  consultation  by  another,  he  may  recover  compensation  of  the 
patient  for  his  services,  although  there  was  an  agreement  between  the  attend- 
ant physician  and  the  patient  that  the  former  should  be  liable  for  the  expenses 
of  the  consultation,  if  the  consulting  physician  did  not  assent  thereto.5 

4.  Gratuitous  Services. —  While,  as  has  been  seen,  the  law  presumes  a 
promise  to  pay  for  the  services  of  the  physician,6  it  is  competent  for  the 
opposing  party  to  show  that  the  services  were  rendered  gratuitously.7 
Whether  the  physician's  services  are  to  be  deemed  a  gratuity,  or  constitute  a 
claim  for  compensation,  is  to  be  determined  by  the  common  understanding  of 
both  parties.8 


A  Physician  May  Take  Such  Steps  as  He  Thinks 
Necessary  without  notifying  the  husband  when 
he  has  been  employed  by  the  latter  to  attend 
his  wife.  M'Clellan  v.  Adams,  iq  Pick.  (Mass.) 
333,  31  Am.  Dec.  140. 

Liability  for  Attendance  on  Woman  Passing  as 
Wife.  — Gerlach  v.  Turner,  89  Cal.  446.  See 
also  ihe  title  Husband  and  Wife,  vol.  15,  p.  881. 

1.  Wife  as  Husband's  Agent  —  Separate  Estate. 

—  Ellison  v.  Sessions.  (C.  PI.  Gen.  T.)  44  N. 
Y.  St.  Rep.  644.  See  also  the  titles  Husband 
and  Wife,  vol.  15,  pp.  856,  872;  Separate 
Property  of  Married  Women. 

2.  Wife  Not  Liable  for  Attendance  on  Deceased 
Husband.  —  Callahan  v.  O'Rourke,  17  N.  Y. 
App.  Div.  277,  holding  also  that  a  voluntary 
payment  of  the  iiill  and  an  offer  to  compromise 
did  not  establish  her  liability. 

8.  See  generally  the  titles  Agency,  vol.  1.  p. 
985  et  seq.;  Officers  and  Agents  of  Private 
Corporations,  vol.  21,  p.  852.  For  carriers' 
liability  for  medical  attention  to  persons  in- 
jur;d,  see  the  title  Carriers  of  Passengers, 
vol.  5,  P-  534- 

Ratification  of  Agent's  Contract  of  Employment. 

—  Terre  Haute,  etc  ,  R.  Co.  v.  Stockwell,  118 
Ind.  98;  Malone  v.  Robinson,  (Miss.  1893)  12 
So.  Rep.  709 

Authority  to  Employ  Physician  Held  to  Exist. 

—  [See  also  the  titles  Agency,  vol.  1,  pp.  984 
(railroad  officials),  1023  (manager  of  manu- 
facturing company);  Master  and  Servant, 
vol.  20,  p.  52  et  seq.  (railroad  officials  and 
others)];  Hanscom  v.  Minneapolis  St.  R.  Co., 
53  Minn.  1  rg. 

Authority  Held  Not  to  Exist.  —  [See  also  the 
liiles  Agency,  vol.  1,  p.  1023  (manager  of 
plantation);  Master  and  Servant,  vol.  20,  p. 
52  et  seq.  (railroad  officials  and  others)  J 

The  following  officers  of  a  railroad  have 
b;en  held  not  authorized  to  bind  the  road  for 
medical  services:  Superintendent,  Michigan 
College  of  Medicine  v.  Charleswnrth,  54  Mich. 
522;  Stephenson  v.  New  York,  etc.,  R.  Co.,  2 


Duer  (N.  Y.)  341.  Division  superintendent, 
Union  Pac.  R.  Co.  v.  Beatty,  35  Kan.  265,  57 
Am.  Rep.  160.  Stationmaster,  Cox  v.  Midland 
Counties  R.  Co.,  3  Exch.  268.  As  to  the  au- 
thority of  station  agents  generally,  see  the  title 
Agency,  vol.  1,  p.  991. 

Wife  Not  Agent  for  Husband  to  Procure  Phy- 
sician for  Employee.  —  Baker  v.  Witlen,  1  Okla. 
160. 

Physician  Occasionally  Employed  Has  No  Au- 
thority to  Employ  Another  Physician.  —  Evans- 
ville,  etc.,  R.  Co.  v.  Spellbring,  1  Ind.  App. 
167.  And  as  to  implied  powers  of  a  railroad 
physician,  see  the  title  Agency,  vol.  1,  p.  991. 

Railroad's  Duty  to  Pay  Physician  for  Examining 
Employee  for  Visual  Defects  —  Alabama  Statute. 

—  Baldwin  r.  Kouns.  81  Ala.  272.  See  also 
the  title  Carriers  of  Passengers,  vol.  5.  p. 
534- 

4.  Services  Only  on  Principal's  Credit.  —  North- 
ern Cent.  R.  Co.  v.  Premiss,  n  Md.  119.  See 
also  Canney  v.  South  Pac.  Coast  R.  Co.,  63 
Cal.  501. 

5.  Consulting  Physician.  —  Shelton  v.  Johnson, 
40  Iowa  84;  Garrey  v.  Stadler,  67  Wis.  512,  58 
Am  Rep.  877.  See  also  Guerard  v.  Jenkins, 
1  Strobh.  L.  (S.  Car.)  171. 

He  Must  Prove  His  Services,  and  his  mere 
presence  is  insufficient.  Schrader  v.  Hoover, 
87  Iowa  654. 

Usage.  —  In  an  Action  by  the  Consulting  Against 
the  Attending  Physician  proof  of  a  local  usage 
that  the  former  shall  look  to  the  patient  is  in- 
admissible, unless  shown  to  be  known  to  the 
plaintiff.    Fitzgerald  v.  Hanson,  16  Mont.  474. 

6.  Gratuitous  Services.  —  See  supra,  this  sec- 
tion. Liability  of  Third  Person  —  Under  Implied 
Contract — In  General. 

7.  In  re  Scott,  1  Redf.  (N.  Y.)  234. 

8.  Prince  v.  McRae,  84  N.  Car.  674. 
Whether  Gratuitous  or  Not  Question  for  Jury. 

—  Prince  z:  McRae.  84  N.  Car.  674;  Huston 
v.  Barstow,  to  Pr.  St.  169. 

Professional  Services  to  Near  Relative.  —  Re- 
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Attendance  upon  other  Physicians.  —  Where  a  physician  seeks  to  recover  for  pro- 
fessional services  rendered  another  physician,  evidence  that  it  is  not  the 
custom  to  charge  for  attendance  in  such  cases  is  admissible.' 

5.  Physician's  Fees  as  Preferred  Claim.  —  Under  the  statutory  provisions  in 
some  jurisdictions  the  charge  for  attendance  and  medicines  during  the  deced- 
ent's last  illness  are  made  a  preferred  claim  in  the  distribution  of  his  estate 
among  his  creditors.2  As  a  general  rule,  the  sickness  which  terminates  in  the 
death  of  the  patient  is  the  last  sickness,  within  the  statutory  provisions.3 

6.  Limitations  of  Action  —  An  action  by  a  physician  on  account  for  pro- 
fessional services  rendered  is  governed  by  the  same  limitations  which  apply 
to  accounts  generally.4  In  the  absence  of  a  stipulation  to  the  contrary,  the 
statute  commences  to  run  when  the  service  is  performed.5 

7.  Right  to  Recover  as  Affected  by  Malpractice.  —  As  to  whether  malpractice 
will  defeat  recovery  in  an  action  for  compensation,  there  is  a  conflict  of  author- 
ity. In  some  jurisdictions  it  is  held  that  facts  which  will  sustain  an  action 
against  a  physician  for  malpractice  will  defeat  his  right  to  recover  for  services.6 
The  other  view,  which  seems  better  founded  in  reason,  is  that  the  rules  appli- 
cable to  contracts  generally  apply  also  to  that  between  physician  and  patient, 
and  holds  that  no  penalty  beyond  the  damage  arising  from  the  malpractice  is 
to  be  visited  upon  him;  that  the  value  of  the  physician's  services  may  be  set 
off  against  the  damage  caused  by  the  malpractice.7  Where  the  defendant 
relies  upon  malpractice  in  the  treatment  of  the  case  as  a  defense,  the  burden 
of  proving  malpractice  rests  upon  him.8 

8.  Amount  Recoverable  —  a.  Under  Express  Contract.  —  Where  an 
express  contract  for  his  services  has  been  entered  into  by  the  physician,  his 
right  to  compensation  is  limited  to  the  amount  agreed  upon.9  Where  the 
contract  merely  calls  for  the  performance  of  services  of  a  specified  nature, 


covery  allowed,  Dickey's  Succession,  41  La. 
Ann.  1010;  and  see  Debts  of  Decedents,  vol. 
8,  p.  1023,  note.  Recovery  refused,  Kinner 
v.  Tschirpe,  54  Mo.  App.  575.  See  generally 
the  title  Implied  or  Quasi  Contracts,  vol.  15, 
p.  1083. 

Services  Rendered  in  Expectation  of  Legacy.  — 

See  Packman  v.  Vivian,  24  Beav.  290,  and  the 
title  Debts  of  Decedents,  vol.  8,  p.  1021  et 
seq. 

1.  Physician  Attending  Physician.  —  Bremer- 
man  v.  Haves,  9  Pa.  Super.  Ct.  8. 

Custom  Must  Be  General. —  Madden  v.  Blain, 
66  Ga.  49. 

2.  Preferred  Claim.  —  See  the  title  Debts  of 
Decedents,  vol.  8,  p.  1037,  and  Flitner  v. 
Haaly,  18  Me.  270. 

Ro  use  v.  Morris,  17  S.  &  R.  (Pa.)  328,  was 
decided  under  a  statute  not  limited  to  last 
illness. 

3.  Last  Illness  Defined.  —  Huse  v.  Brown,  8 
Me.  167;  Stagger's  Estate,  8  Pa.  Super.  Ct. 
260.  See  further  Last,  vol.  18,  p.  538.  In  the 
cases  here  cited  the  question  is  said  to  be  one 
of  fact. 

Treatment  of  Incurable  Disease  Not  Preferred 
Where  Death  from  Another  Cause.  —  Whitaker's 
Succession,  7  Rob.  (La.)  91. 

4.  Limitations.  —  See  the  title  Statute  of 
Limitations.  See  also  the  following  cases: 
Morrisette  v.  Wood,  128  Ala.  505;  Ackley  v. 
Fishbeck,  124  Cal.  409;  Madden  v.  Blain,  66 
Ga.  49;  Arbonneaux  v.  Letorey,  6  Rob.  (La.) 
456;  Hollywood  v.  Reed,  55  Mich.  308;  Holly- 
wood v.  Reed,  57  Mich.  234;  Hazlip  v.  Leggett, 
6  Sined.  &  M.  (Miss.)  326;  Haines's  Estate,  10 
Pa.  Dist.  677. 


5.  Gulick  v.  Fortson,  1  Tex.  App.  Civ.  Cas., 
§  426. 

6.  Malpractice  Defeats  Recovery.  —  Abbott  v. 
Mayfield,  8  Kan.  App.  387;  Patten  v.  Wiggin, 
51  Me.  594,  81  Am.  Dec.  593 ;  Hesse  v.  Knippel. 
1  Mich".  N.  P.  109.  See  also  Kannen  v. 
M'Mullen,  Peake  N.  P.  (ed.  1795)  59;  Logan 
v.  Field,  75  Mo.  App.  594;  Bellingers.  Craigue, 
31  Barb.  (N.  Y.)  534. 

Intoxication  in  Past  No  Defense  for  Action  by 
Physician. —  McKleroy  v.  Sewell,  73  Ga.  657. 

Evidence  to  Show  Ownership  of  Hospital  Ad- 
missible to  Establish  Liability  for  Malpractice.  — 
Baker  v.  VVentworih,  155  Mass.  338. 

Evidence  of  Unfitness  of  Place  Where  Operation 
Performed  Admissible  as  Bearing  upon  Reasona- 
bleness of  Charge  for  Services.  — Sayles  v.  Fitz 
Gerald,  72  Conn.  391. 

7.  Malpractice  as  Counterclaim. —  Whiiesell  v. 
Hill,  101  Iowa  629,  (Iowa  1896)66  N.  W.  Rep. 
895.  See  also  Piper  v.  Menifee,  12  B.  Mon. 
(Ky.)  465,  54  Am.  Dec.  547;  McKleroy  v. 
Sewell,  73  Ga.  657;  Howell  v.  Goodrich,  69  111. 
556. 

The  Jury  Cannot  Reduce  the  Claim  on  the 

theory  of  malpractice  where  the  undisputed 
evidence  shows  proper  treatment.  Wood  v. 
Barker.  49  Mich.  298. 

Evidence  Insufficient  to  Support  Counterclaim. 
—  See  Wurdemann  v.  Barnes,  92  Wis.  206. 

8.  Styles  v.  Tyler,  64  Conn.  432;  Robinson 
v.  Campbell,  47  Iowa  626;  Baird  v.  Moiford, 
29  Iowa  531.  See  also  infra,  this  title,  Mal- 
practice —  Evidence. 

9.  Recovery  under  Express  Contract.  —  Perry 
v.  Woodbury,  (C.  PI.  Gen.  T.)  44  N.  Y.  St. 
Rep.  287. 
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addrtional  compensation  ma)'  be  recovered  for  services  of  a  different  nature 
which  the  physician  has  performed.1  When  the  services  for  which  the  con- 
tract was  made  are  not  performed,  there  can  be  no  recovery  on  a  note  given 
in  consideration  of  them.8  The  question  whether  the  original  contract  has 
been  superseded  by  a  later  agreement  is  for  the  jury.3 

b.  Under  Implied  Contract.  —  In  the  absence  of  a  special  agreement 
for  the  amount  of  compensation,  the  law  will  imply  a  promise  to  pay  what  the 
physician's  services  are  reasonably  worth.4  In  such  an  action  the  physician 
must  prove  the  ordinary  and  reasonable  price  for  services  of  such  a  nature. 
He  is  not,  however,  obliged  to  prove  the  value  of  the  services  to  the  defend- 
ant.5 Where  the  value  is  not  shown,  only  a  nominal  recovery  can  be  had.6 
Tlie  customary  charges  of  physicians  and  surgeons  in  the  same  locality  or 
neighborhood  may  be  shown  by  the  defendant.' 

The  Learning  and  Skill  of  the  Physician  must  also  be  considered  in  determining 
what  is  a  reasonable  compensation  for  his  services.8 

Nature  of  Case  as  Affecting.  —  The  nature  and  difficulty  of  the  case  may  also  be 
considered  in  fixing  the  amount  which  the  physician  is  entitled  to  recover.9 

Number  of  Visits  Discretionary.  —  While  the  employer  may,  by  special  directions, 
limit  the  number  of  visits  of  the  physician,10  in  the  absence  of  such  directions 
the  physician  is  the  sole  and  proper  judge  of  the  necessary  frequency  of  his 
visits,  and  so  long  as  the  patient  is  in  his  charge  it  will  be  presumed  that  the 
visits  made  were  deemed  necessary  and  were  proper.11 


1.  Union  Pac.  R.  Co.  v.  Graddy,  25  Neb. 
849. 

Contract  for  Compensation  of  Railway  Surgeon 
Construed.  —  Union  Pac.  R.  Co.  v.  Anderson, 
1 1  Colo.  293. 

2.  Powell  v.  Newell,  59  Minn.  406. 
Where  a  Contract  Provides  for  Payment  for 

Effecting  a  Cure  and  for  graluitous  tteatment  if 
the  disease  returns,  the  physician  is  not  liable 
on  the  latter  clause  if  the  patient  fails  lo  re- 
turn for  treatment  when  the  disease  returns. 
Midison  v.  Mangan,  77  111.  App.  651.* 

Physician  of  State  Penitentiary  Prevented  by 
Act  of  Lessee  from  Performing  Duties  Entitled  to 
Compensation.  —  Jones  v.  Graham,  21  Ala.  654. 

3.  MacEvilt  v.  Maass.  64  N.  Y.  App.  Div. 
382. 

Agreement  for  Compensation  Construed.  —  See 

Brown  v.  Murrell,  (Ark.  189c)  16  S.  W.  Rep. 
478;  Burgoon  v.  Johnson,  194  Pa.  St.  61. 

Sufficiency  of  Evidence  to  Authorize  Verdict  for 
Additional  Compensation.  —  MacEvitt  v.  Maass, 
64  N.  Y.  App.  Div.  382. 

Compensation  of  Physician  Appointed  by  Court. 

—  Rollwagen  v.  Powell,  8  Hun  (N.  Y.)  210. 

4.  See  supra,  this  section,  At  Common  Law 

—  In  the  United  States,  where  authorities  are 
collected . 

On  Quantum  Meruit  for  Expert  Services,  such 
services  must  be  proved.  Chicago,  etc.,  R. 
Co.  v.  Friend,  86  111.  App.  157. 

Compensation  for  Services  Rendered  on  Sunday 
Recoverable.  —  Staggers's  Estate,  8  Pa.  Super. 
Ct.  260    Smith  v.  Watson,  14  Vt.  332. 

Interest  Recoverable  on  Yearly  Account.  — 
Woodfield  v.  Colzey,  47  Ga.  f2i. 

Fees  for  Consultation.  —  See  Duclos's  Succes- 
sion, ri  La.  Ann.  406;  Haley's  Succession, 
50  La.  Ann.  840. 

Right  to  Compensation  Not  Dependent  on  Suc- 
cess. —  Hupe  v.  Phelps,  2  Stark  480,  3  E.  C.  L. 
496;  Tiedeman  v.  Loewengrund,  2  W.  N.  C. 
(Pa.)  272;  Langolf  v.  Pfromer,  2  Phil.  (Pa.) 


17,  13  Leg.  Int.  (Pa.)  4.    See  also  infra,  this 
title,  Malpractice  —  Degree  of  Care  Required  — 
General ;  Physician  Not  an  Insurer. 
Exorbitant  Fees  Not  Authorized  by  Epidemic. 
—  Collins  v.  Graves,  13  La.  Ann.  95. 

5.  What  Plaintiff  Must  8how.  —  Styles  v. 
Tyler,  64  Conn.  432. 

6.  Nominal  Recovery.  —  Belfour  v.  Raney,  8 
Ark.  479 

7.  Defendant  May  Show  Charges  Customary.  — 

Jonas  v.  King,  81  Ala.  285. 

Charges  Made  to  Defendant  in  Similar  Case 
Admissible.  —  Sidener  v.  Fetter,  19  Ind.  310. 

Aliter,  charges  made  to  a  third  person,  unless 
such  charges  are  shown  to  be  customary. 
Collins  v.  Fowler,  4  Ala.  647. 

Expert  Evidence  as  to  Value  of  Physician's 
Services.  —  See  the  title  Expert  and  Opinion 
Evidence,  vol  12,  p.  488.  See  also  the  follow- 
ing cases:  Morrissett  v.  Wood,  123  Ala.  384; 
Lange  v.  Kearney,  (Supm.  Ct.  Gen.  T.)  4  N. 
Y.  Supp.  14,  affirmed  127  N.  Y.  676;  MacEvitt 
v.  Maass,  64  N.  Y.  App.  Div.  3S2;  McNamara 
v.  McNamara,  108  Wis.  613. 

Sufficiency  of  Compensation  in  Absence  of  Con- 
tract.—  Forbes:'.  Kennedy,  76  Hun  (N.  Y.)  39, 
Actual  Average    Daily    Receipts  Insufficient 
Measure.  —  Thomas  v.  Caulkett.  57  Mich.  392. 

8.  Plaintiffs  Learning  and  Skill. —  Heintz  v. 
Cooper,  (Cal.  1896)  47  Pac.  Rep.  360;  Mays  v. 
Hogan,  4  Tex.  26. 

Evidence  of  General  Reputation  Inadmissible  in 
Action  for  Compensation. —  Prietto  v.  Lewis,  11 
Mo.  App.  600;  Jeffries  v.  Harris,  3  Hawks  (10 
N.  Car.)  105. 

9.  Nature  of  Case.  —  Short's  Succession,  45 
La.  Ann.  1485;  Kendall  v.  Grey,  2  Hilt.  (K. 
Y.)  300.  See  also  Heintz  v.  Cooper,  (Cal.  1S96) 
47  Pac.  Rep.  360. 

10.  Number  of  Visits,  —  Ebner  v.  Mackey,  186 
111.  297.  78  Am.  St.  Rep.  280,  affirming  87  111. 
App.  306;  Ballou  v.  Prescott  64  Me.  305. 

11.  F.bner  v.  Mackey,  186  111.  297,  78  Am  St 
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Financial  Condition  of  Patient.  —  It  seems  that  in  determining  the  value  of  the 
physician's  services,  the  pecuniary  condition  of  the  patient  cannot  be  taken 
into  consideration  1  where  there  is  no  recognized  usage  to  graduate  profes- 
sional charges  to  the  financial  condition  of  the  patient.2  In  Louisiana  the  con- 
trary rule  is  adopted,  and  reference  is  had  to  the  pecuniary  condition  of  the 
patient  in  fixing  the  amount  of  the  recovery.3 

Question  of  Fact.  —  It  is  for  the  jury  to  determine  the  value  of  the  services 
rendered.1 

9.  No  Recovery  by  Unlicensed  Practitioner  —  a.  PROHIBITION  EXPRESS  OR 
IMPLIED — Express.  —  As  a  general  rule  the  statutes  requiring  the  admission 
to  practice  of  physicians,  surgeons,  dentists,  or  other  practitioners,  provide 
that  where  there  has  been  a  failure  to  comply  with  the  statutory  requisites 
for  admission,  no  recovery  can  be  had  for  services  rendered  in  a  professional 
capacity.5 

Implied  Prohibition.  —  Even  where  there  is  no  express  provision  that  the  con- 
tract for  remuneration  for  services  rendered  by  an  unlicensed  physician  shall 
be  void,  still  if  the  statute  imposes  a  penalty  for  practicing  without  having 
obtained  a  license,  or  without  having  complied  with  the  other  statutory  pro- 
visions, the  courts  will  apply  the  prohibition  and  a  recovery  cannot  be  had  for 
professional  services  rendered.6    The  contrary  view,  however,  has  been  taken, 


Rep.  280,  affirming  87  111.  App.  306;  Todd  v. 
Myres,  40  Cal.  355.  See  also  Short's  Succes- 
sion, 45  La.  Ann.  1485. 

1.  Financial  Condition.  —  Robinson  v.  Camp- 
bell, 47  Iowa  625.  See  also  Lange  v.  Kearney, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  15. 

2.  Morrissett  v.  Wood,  123  Ala.  384. 

3.  Czarnowski  v.  Zeyer,  35  La.  Ann.  796; 
Haley's  Succession,  50  La.  Ann.  840. 

4.  Question  of  Fact.  —  Raoul  v.  Newman,  59 
Ga.  408.  See  also  Wood  v.  Barker,  49  Mich. 
295. 

5.  Statutory  Prohibition  —  England.  —  Turner 
v.  Reynall,  14  C.  B.  N.  S.  328,  108  E.  C.  L.  328, 
9  Jur.  N.  S.  1077;  Wright  v.  Greenroyd,  1  B. 
&  S.  758,  101  E  C.  L.  758,  8  Jur.  N.  S.  98;  De 
la  Rosa  v.  Prieto,  16  C.  B.  N.  S.  578,  in  E.  C. 
L.  578,  10  Jur.  N.  S.  851;  Howarth  v.  Brearley, 
19  Q.  B.  D.  303;  Leman  v.  Fletcher,  L.  R.  8 
Q  B.  319- 

Alabama. — Jordan  v.  Brewin,  19  Ala.  238; 
Holland  v.  Adams,  21  Ala.  680;  Mays  v.  Wil- 
liams, 27  Ala.  267;  Richardson  v.  Dorman,  28 
AU.  679;  Downs  v.  Minchew,  30  Ala.  86.  See 
also  Matthews  v.  Turner,  2  Slew.  &  P.  (Ala.) 
239. 

Delaware.  —  Adams  v.  Stewart,  5  Harr. 
(Del  )  144. 

District  of  Columbia.  —  Woodside  v.  Bald- 
win, 4  Cranch  (C.  C.)  174. 

Georgia.  —  Coyle  v.  Campbell,  10  Ga.  570; 
Newsom  v.  Lindsey,  21  Ga.  365.  See  Bower 
v.  Smith.  8  Ga.  74;  Parish  v.  Foss,  75  Ga.  439. 

Indiana.  —  Adams  County  v.  Cole,  9  Ind. 
App.  474;  Cooper  v.  Griffin,  13  Ind.  App.  212; 
Orr  v.  Meek,  ill  Ind.  40. 

Maine.  —  Thompson  v.  Hazen,  25  Me.  104; 
Wheeler  v.  Sawyer.  (Me.  1888)  15  Atl.  Rep.  67. 
See  Holmes  v.  Halde,  74  Me.  28,  43  Am.  Rep. 
567. 

Maryland.  —  Berry  v.  Scott,  2  Har.  &  G. 
(Md.)  92. 

Massachusetts.  —  Spaulding  v.  Alford.  1  Pick. 
(Mass.;  33;  Hewitt  v.  Charier,  16  Pick.  (Mass.) 
353-  , 

Missouri,  —  Davidson  v.  Bohlman,  37  Mo. 


App.  576,  distinguished  in  Smythe  v.  Hanson, 
61  Mo.  App.  285. 

Nebraska.  — Maxwell  v.  Swigart,  48  Neb.  789. 

New  Jersey.  —  Dow  v.  Haley,  30  N.  J.  L.  354. 

New  York.  —  Bailey  v.  Mogg,  4  Den.  (N.  Y.) 
60;  Allcott  v.  Barber,  1  Wend.  (N.  Y.)  526; 
Finch  v.  Gridley,  25  Wend.  (N.  Y.)  469;  Smith 
v.  Tracy,  2  Hall  (N.  Y.)  465;  Timmerman  v. 
Morrison,  14  Johns.  (N.  Y.)  369. 

North  Carolina.  —  Puckett  v.  Alexander,  102 
N.  Car.  95. 

Ohio.  —  Nichols  v.  Poulson,  6  Ohio  305. 

South  Carolina.  — Crane  v.  McLaw,  12  Rich. 
L.  (S.  Car.)  129. 

Vermont.  —  Warren  v.  Saxby,  12  Vt.  146. 
Wisconsin.  —  Rider  v.  Ashland  County,  87 
Wis.  160. 

Changes  in  the  Statutes  in  several  j  urisdictions 
cause  these  jurisdictions  to  appear  also  in  the 
list  infra  of  cases  where  the  prohibition  is  im- 
plied only. 

6.  Prohibition  Implied — England.  —  D'Allex 
v.  Jones,  2  Jur.  N.  S.  979,  26  L.  J.  Exch.  79. 

Canada.  —  Rugg  v.  Lewis,  17  Quebec  Super. 
Ct.  206. 

Alabama.  —  Harrison  v.  Jones,  80  Ala.  412. 

California.  —  Gardner  v.  Tatum,  81  Cal.  370; 
Roberts  v.  Levy,  (Cal.  1S92)  31  Pac.  Rep.  570. 

Colorado.  —  Riley  v.  Collins,  (Colo.  App.  1901) 
64  Pac.  Rep.  1052. 

Illinois.  —  Patrick  v  Perryman,  52  111.  App. 
514. 

Indiana.  —  Mayfield  v.  Nale,  26  Ind.  App. 
240. 

Kansas.  —  Underwood  v.  Scott,  43  Kan.  714. 

louisiana.  —  Dickerson  v.  Gordy,  5  Rob. 
(La.)  489.  See  also  Quarles  v.  Evans,  7  La. 
Ann.  544. 

Mississippi.  —  Bohn  v.  Lowery,  77  Miss.  424. 

New  York.  —  Fox  v.  Dixon,  (Supm.  Ct.  Gen. 
T.)  12  N.  Y.  Supp.  267;  Accetta  v.  Zupa,  54 
N.  Y.  App.  Div.  33;  Ottaway  v.  Lowden,  55 
N.  Y.  App.  Div.  410. 

Tennessee.  —  Haworth  v.  Montgomery,  91 
Tenn.  16. 

Texas.  —  Kenedy  v.  Schultz,  6   Tex.  Civ. 
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and  an  unlicensed  physician  has  been  allowed  to  recover  compensation  for  his 
services  even  though  the  statute  made  it  a  misdemeanor  to  practice  without 
a  license.1 

b.  To  Whom  Prohibition  Applicable  —  (i)  In  General.  —  These  stat- 
utes generally  apply  to  all  persons  engaged  in  any  branch  of  the  medical  or. 
surgical  profession,  including  as  well  those  engaged  solely  in  bonesetting 
and  in  reducing  sprains,  swellings,  and  contractions  of  the  sinews  by  friction  and 
fomentation,2  medical  clairvoyants,3  and  those  administering  only  electricity.4 
In  some  instances  the  statutes  do  not  require  licenses  of  particular  classes  of 
practitioners,  such  as  botanical  physicians.5 

(2)  Physician  Practicing  vi  Other  than  County  of  Residence.  —  Under  the 
Indiana  statutes  a  physician  licensed  in  one  county  cannot  regularly  practice 
in  another  county  wherein  he  has  no  license.6  He  may,  however,  recover  for 
services  rendered  under  a  pressing  emergency  in  the  latter  county,  but  this 
exception  is  not  to  be  extended  beyond  the  necessities  of  the  actual 
emergency.7 

(3)  Physicians  of  Other  States.  —  The  statutes  prohibiting  the  recovery  of 
compensation  by  unlicensed  practitioners  apply  as  well  to  persons  living  in 
other  states  as  to  citizens.8 

c.  Inability  to  Procure  License.  —  An  unlicensed  physician  may 
recover  compensation,  where  his  failure  to  obtain  a  license  arose  from  the  fact 
that  the  licensing  board  was  not  in  existence  at  the  time  the  services  were 
rendered  9  or  was  due  to  the  neglect  of  the  clerk,  if  it  appeared  that  he 
registered  as  soon  thereafter  as  possible.10 

Sickness  Preventing  Him  from  Attending  the  Meeting  of  the  Licensing  Board  is,  however, 
no  excuse  for  a  failure  to  obtain  a  license,  even  though  he  had  previously 
procured  a  temporary  license  which  had  expired.11 

d.  Failure  to  Register  or  Record  License.  —  By  statute,  in  some 
jurisdictions,  it  is  provided  that  there  can  be  no  recovery  by  the  physician 
of  compensation  for  professional  services  if  he  has  failed  to  file,12  or  record,13 
or  register  14  in  the  county  clerk's  office  the  licence  granted  him  by  the  board. 

App.  461;  Wilson  v.  Vick,  93  Tex.  88;  Peter-  changed  his  residence  to  another  county,  and 

son  v.  Seagraves,  94  Tex.  390;  San  Antonio  St.  it  was  held  that  the  license  in  the  counn 

R.  Co.  v.  Muth,  7  Tex.  Civ.  App.  443.  from  which  he  removed  would  not  entitle  him 

See  also  in  this  connection  the  title  Illegal  to  recover  for  services  rendered  in  the  county 

Contracts,  vol.  15.  p.  939  et  seq.  of  his  new  residence. 

1.  Recovery  by  Unlicensed  Physician  Allowed.         7.  Adams  County  v.  Cole,  9  Ind.  App.  474. 
—  Smythe  v.  Hanson,  61  Mo.  App.  285,  aY.r-         8,  Physicians  of  Other  States.  —  Spauldingr. 
tinguishing   Davidson   v.    Bohlman,  37   Mo.  Alford,  1  Pick.  (Mass.)  33.    See  also  Rugg  v. 
App.  576.  Lewis,  17  Quebec  Super.  Ct.  206. 

Rev.  Stat.  La,,  §  2677,  requiring  an  affidavit        Where  Services  Are  Rendered  in  Another  State, 

of  graduation  to  be  made  and  recorded  as  a  the  licensing  statute  of  the  state  of  the  forum 

condition  precedent  of  a  right  to  recover  fees,  is  inapplicable,  nor  will  a  licensing  statute 

does  not  apply  to  graduates  of  the  State  Uni-  be  presumed  to  exist  in  the  state  where  the 

versity.    Czatnowski  v.  Zeyer,  35  La.  Ann.  796.  services  were  rendered.    Downs  v.  Minchew, 

2.  Applicable  Generally  to  All  Classes  of  Prac-  30  Ala.  86. 

titioners.  —  Hewitt  v.  Charier,  16  Pick.  (Mass.)  Where  Services  Are  Rendered  on  a  Foreign  War 

353.    Compare  Smith  v.  Lane,  24  Hun  (N.  Y.)  Vessel,  an  unlicensed  practitioner  cannot  re- 

632.  cover  therefor.    De  la  Rosa  v.  Prieto,  16  C. 

3.  Bibber  v.  Simpson,  59  Me.  181.  B.  N.  S.  578,  ill  E.  C.  L.  578,  10  Jur.  N.  S.  851. 

4.  Davidson  v.  Bohlman,  37  Mo.  App.  576.  9.  Inability  to  Comply  with  Statute.  —  Wood- 

5.  Mays  v.  Wil'iams,  27  Ala.  267;  Timmer-  side  v.  Baldwin,  4  Cranch  (C.  C.)  174. 
man  v.  Morrison,  14  Johns.  (N.  Y.)  369.  10.  Parish  v.  Foss,  75  Ga.  439. 

See  generally  the  statutes  of  the  various  11.  Sickness  as  Excuse. —  Bohn  v.  Lowery,  77 

states.  Miss.  424. 

An  Unlicensed  Christian  Scientist  holding   a  12.  Duty  to  File  Certificate. —  Maxwell  v.  Swi- 

certificate  of  good  character  is  entitled  to  re-  gart,  48  Neb.  789. 

cover  under  Maine  Rev.  Stat.,  c.   13,  §  9.  13.  Riley  v.  Collins,  (Colo.  App.  1901)64  Pac. 

Wheeler  r>.  Sawyer,  (Me.  1888)  15  Atl.  Rep.  67.  Rep.  1052. 

6.  Practising  in  Other  Counties.  —  Adams  14.  Accetta  v.  Zapa,  54  N.  Y.  App.  Div.  33; 
County  v.  Cole,  9  Ind.  App.  474;  Orr  v.  Meek,  Ottaway  v.  Lowden,  55  N.  Y.  App.  Div.  410. 
in  Ind.  40;  Mayfield  v.  Nale,  26  Ind.  App.  See  also  Finch  v.  Gridle v.  25  Wend.  (N.  V  469. 
240.     In  the    last  case   the   physician    had  Under  the  Texas  Statute,  the  record  of  1  cer- 
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Registering  Certificate  in  Other  Counties.  —  In  Colorado  a  physician  called  into 
another  county  to  render  professional  services  is  not  required  to  register  his 
certificate  in  such  county  before  he  can  attend  a  case  or  recover  compensation 
therefor.1 

Validation  of  Imperfect  Registration.  —  The  validation  of  an  imperfect  registration 
by  the  board  under  a  statute  conferring  such  power  upon  them  does  not 
authorize  the  physician  to  recover  for  services  rendered  while  practicing  under 
the  imperfect  registration.2 

e.  Compliance  at  Time  of  Rendition  of  Services  Requisite.  —  To 
entitle  a  physician  to  recover  compensation  for  his  services  the  license  must 
have  been  actually  received  at  the  time  they  were  rendered.3  Nor  is  com- 
pliance with  the  terms  of  the  statute  after  the  rendition  of  the  services,  but 
before  the  bringing  of  the  action  for  compensation,  sufficient.4 

/.  Temporary  License.  —  By  statute  in  some  of  the  states  provision  is 
made  for  the  granting  of  a  temporary  license  by  the  individual  members  of 
the  board  which  authorizes  the  physician  to  practice  until  he  can  obtain  a 
permanent  license,  and  one  practicing  under  such  authority  is  entitled  to 
recover  compensation  for  his  services.5 

g.  Effect  of  Repeal  of  Statute.  —  The  change  or  repeal  of  the  licens- 
ing statute  after  services  have  been  rendered  by  a  physician  cannot  impair  a 
vested  right  of  recovery,6  nor  confer  a  right  where  none  existed  at  the  time.7 
k.  Services  Rendered  by  Unlicensed  Practitioner.  —  No  recovery 
can  be  had  for  medical  or  surgical  services  rendered  in  behalf  and  under 
authority  of  a  registered  practitioner  by  an  unregistered  person.8 

i.  Medicines  and  Nursing.  —  One  who  has  not  complied  with  the  statu- 
tory provisions  as  to  obtaining  a  certificate  or  license  to  practice  professionally 
cannot,  as  a  general  rule,  recover  for  medicines  furnished  by  him  9  or  for  his 


services  as  a  nurse.10 

tificate  is  not  essential  to  a  right  of  recovery. 
Wilson  v.  Vick,  93  Tex.  88,  distinguishing 
Kenedy  v.  Schukz,  6  Tex.  Civ.  App.  461; 
Carleton  v.  Sloan,  (Tex.  Civ.  App.  1900)  55  S. 
VV.  Rep.  753. 

Registration  of  One  Memher  of  Partnership 
Sufficient.  —  Turner  v.  Reynall,  14  C.  B.  N.  S. 
328,  108  E.  C.  L.  328,  9  Jur.  N.  S.  1077. 

Failure  to  Register  under  City  Ordinances  Im- 
material. —  PrieUo  v.  Lewis,  n  Mo.  App.  600. 

Sufficiency  of  Registration  of  Physician  Coming 
into  State  Before  Enactment  of  Statute.  —  See 
MacEvitt  v.  Maass,  64  N.  Y.  App.  Div.  382. 

1.  Colorado  —  Registry  in  Other  Counties.  — 
Riley  v.  Collins,  (Colo.  App.  1901)  64  Pac. 
Rep.  1052. 

2.  Imperfect  License  Afterward  Validated.  — 

Otiaway  v.  Louden,  55  N.  Y.  App  Div.  410. 

3.  License  Actually  Received  Essential.  —  Gard- 
ner  v.  Talum,  81  Cal.  370. 

4.  Letnan  v.  Houseley,  44  L.  J.  Q.  B.  D.  22. 
L.  R.  ro  Q.  B.  66,  31  L.  T.  N.  S.  833,  23  W.  r] 
235;  Thompson  v.  Hazen,  25  Me.  104.  Contra, 
Turner  v.  Reynall,  14  C.  B.  N.  S.  328,  108  e! 
C  L.  328,  9  Jur.  N.  S.  1077. 

5.  Temporary  Licenses.  —  Wragg  v.  Strick- 
land, 36  Ga.  559;  Peterson  v.  Seagraves,  94 
Tex.  390.  See  also  Bohn  v.  Lowery,  77  Miss. 
424 

A  Temporary  License  Cannot  Be  Granted  where 
the  applicant  has  been  refused  a  permanent 
license,  Wragg  v.  Strickland,  36  Ga.  559;  or 
has  failed  to  pass  the  required  examination, 
Peierson  v.  Seagraves,  94  Tex.  390. 

Temporary  Licenses  Irregularly  Obtained  Void. 
—  Peterson  v.  Seagraves,  94  Tex.  390. 


6.  Effect  of  Repeal  of  Statute.  —  Wright  v. 
Greenroyd,  1  B.  &  S.  758,  101  E.  C.  L.  758,  8 
Jur.  N.  S.  98;  Mays  v.  Williams,  27  Ala.  267. 
See  also  Newsom  v.  Lindsey,  21  Ga.  365; 
Maddox  v.  Boswell,  30  Ga.  38. 

7.  Mays  v.  Williams,  27  Ala.  267;  Richard- 
son v.  Dorman,  28  Ala.  678;  Quarles  v.  Evans, 
7  La.  Ann.  544;  Bailey  v.  Mogg,  4  Den.  (N. 
Y.)  60;  Puckett  v.  Alexander,  102  N.  Car.  95; 
Nichols  v.  Poulson,  6  Ohio  305;  Warren  v. 
Saxby,  12  Vt.  146.     Contra,  Hewitt  v.  Wilcox, 

1  Met.  (Mass.)  154. 

8.  No  Recovery  for  Services  of  Unregistered 
Assistant. —  Howarth  v.  Brearley,  19  Q.  B  D. 
303.  Compare  People  v.  Monroe  C.  PI.,  4 
Wend.  (N.  Y.)  200. 

An  Unregistered  Assistant  May  Sue  Registered 
Practitioner  for  Salary.  —  See  De  la  Rosa  v. 
Prieto,  16  C.  B.  N.  S.  578,  in  E.  C.  L.  578,  10 
Jur.  N.  S.  851. 

9.  No  Recovery  for  Medicine,  —  Leman  v. 
Fletcher,  L.  R.  8  Q.  B  319;  Holland  v.  Adams, 
21  Ala.  680;  Underwood  v.  bcott,  43  Kan.  714; 
Allcott  v.  Barber,  1  Wend.  (N.  Y.)  526. 

No  Recovery  Only  for  Patent  Medicine  Admin- 
istered by  Unlicensed  Owner.  —  Smith  v.  Tracy, 

2  Hall  (N.  Y.)  465. 
Unlicensed  Apothecary  Cannot  Recover  for  Phials. 

— Steed  v.  Henley,  1  C.  &  P.  574. 1 1  E.  C.  L.  477. 

No  Recovery  on  Guaranty  by  Third  Person  of 
Payment  for  Medicine  Furnished  by  Unregistered 
Practitioner.  —  De  la  Rosa  v.  Prieto,  16  C.  B. 
N.  S.  57S,  tn  E.  C.  L.  578,  10  Jur.  N.  S.  851. 

10.  No  Recovery  for  Services  as  Nurse.  —  Rob- 
erls  v.  Levy,  (Cal.  1892)  31  Pac.  Rep.  570; 
Byrne  v,  Panesi,  77  111.  App.  164. 
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Surgeon's  License.  —  Nor  can  one  holding  a  certificate  as  a  surgeon  only 
recover  for  medicines  administered  by  him  unless  the  administering  of  the 
medicines  was  subservient  and  subordinate  to  the  discharge  of  his  duty  as  a 
surgeon. 1 

An  Unlicensed  Physician  Who  Is  Also  a  Druggist  may  recover  for  medicines  sold  by 
him  in  the  latter  capacity, 'and  apart  from  his  professional  business  as  a  physi- 
cian, even  though  the  note  on  which  suit  is  brought  was  given  partly  in  con- 
sideration of  the  medicines  and  partly  in  consideration  of  his  professional 

services.3 

j.  Burden  of  Proving  Authority  to  Practice.  —  The  decisions  are 
not  in  harmony  as  to  whether  the  physician  in  an  action  to  recover  compensa- 
tion for  professional  services  must  allege  and  prove,  as  a  condition  precedent 
to  his  right  to  recover,  that  he  has  been  duly  authorized  to  practice,3  or 
whether  the  burden  is  on  the  defendant  to  show  the  failure  on  the  part  of  the 
plaintiff  to  comply  with  the  statutory  requirements.4 

Notice  to  Produce  Authority.  —  In  some  jurisdictions  it  is  provided  by  statute 
that  one  denying  the  physician's  claim  for  compensation  on  the  ground  that 
he  has  not  complied  with  the  statutory  prerequisites  for  admission  to  practice 
must  give  notice  of  his  intention  to  dispute  the  claim  on  such  grounds  before 
the  commencement  of  the  action;  and  where  there  has  been  a  failure  to  give 
the  notice,  the  defense  on  such  grounds  cannot  be  sustained.5 

IV.  Malpractice — 1.  Definition. — Malpractice  is  the  bad  professional  treat- 
ment of  disease,  pregnancy,  or  bodily  injury,  from  reprehensible  ignorance, 
or  carelessness,  or  with  criminal  intent.6 

2.  Civil  Liability  —  a.  In  General. — A  physician,  surgeon,  dentist,  or 
other  medical  practitioner  offering  his  services  to  the  public  as  such,  impliedly 
contracts  that  he  possesses  and  will  use,  in  the  treatment  of  his  patients,  a 
reasonable  degree  of  skill  and  learning,  and  that  he  will  exercise  reasonable 
care  and  exert  his  best  judgment  to  bring  about  a  good  result.'    A  failure  to 

1.  Surgeon  —  When  May  Recover  for  Medicines.  New  York.  —  Thompson  v.  Sayre,  I  Den- 

—  Simpson  v.  Ralfe,  4  Tyrw.  325;  Allison  v.  (N.  Y.)  175;  McPherson  v.  Cheadell,  24  Wend- 

Haydon,  4  Bing.  619,  15  E.  C.  L.  90,  I  M.  &  (N.  Y.)  15. 

P.  588,  3  C.  &  P.  246,  14  E.  C.  L.  289;  Leman  Wisconsin.  —  See   also   Rider  v.  Ashland 

v.  Fletcher,  L.  R.  8  Q.  B.  319.  County,  87  Wis.  160. 

2.  One  Both  Physician  and  Druggist.  —  Hoi-  6.  Notice  to  Show  Authority  — Jordan  v. 
la'id  v.  Adams,  21  Ala.  6S0.  Brewin,  19  Ala.  238;  Berry  v.  Scott,  2  Har.  & 

3.  Physician  Must  Prove  Compliance  —  Dela-  G.  (Md.)g2;  Crane  v.  McLaw,  12  Rich.  L.  (S. 
ware.  —  Adams  v.  Stewart,  5  Harr.  (Del.)  144.  Car.)  129. 

Indiana. — Cooper  v.  Griffin,  13  Ind.  App.  6.  Definition.  —  Cent.  Diet.    See  also  Shuman 

212.  v.  Drayton,  8  Ohio  Cir.  Dec.  12  14  Ohio  Cir. 

New  Jersey.  —  Dow  v.  Haley,  30  N.  J.  L.  Ct.  328;  Tucker  v.  Gillette,  12  Ohio  Cir.  Dec. 

354.  401,  22  Ohio  Cir.  Ct.  664. 

Texas.  —  Wilson  v.  Vick,  (Tex.  Civ.  App.  As  Applied  to  Law,  see  Malpractice,  vol.  19, 

1899)  51  S.  W.  Rep.  45;  Kenedy  v.  Schultz,  6  p.  704,  and  references. 

Tex.  Civ.  App.  461.  7.  Implied  Undertaking  of  Physician.  —  Rich 

Burden  on  Complainant  in  Absence  of  Statutory  v.  Pierpont,  3  F.  &  F.  35;  Pettigrew  v.  Lewis, 

Regulations.  —  See  Conkev  v.  Carpenter,  106  46  Kan.  78;  Small  v.  Howard,  128  Mass.  131, 

Mich.  1.  35  Am.  Rep.  363;  Pike  v.  Honsinger,  155  N. 

Slight   Evidence  Sufficient.  —  Chicago,    etc.,  Y.  203,  63  Am.  St.  Rep.  655;  McCandless  V. 

R.  Co.  v.  Smith,  21  III.  App.  202.  McWha,  22  Pa.  St.  261.    And  see  generally 

4.  Compliance  with  Law  Presumed  —  Georgia.  cases  cited  throughout  this  subdivision. 

—  Durand  v.  Grimes,  18  Ga.  693.  Contra,  Dentist.  —  Simonds  v.  Henry,  39  Me.  155,  63 
Bovver  v.  Smith,  8  Ga.  74.  Am.  Dec.  611.    See  also  Dentist,  vol.  9,  p. 

Illinois.  —  Williams  v.  People,  20  111.  App.  274. 

92;  Chicago  v.  Wood,  24  111.  App.  40.    Com-  See  also  on  the  general  principle  involved. 

pare  North  Chicago  St.  R.  Co.  v.  Cotton,  140  the  titles  Abstract  of  Title,  vol.  1,  p.  220; 

111.  486.  Agency,  vol.  1,  p.  1063;  Attorney  and  Client, 

Ioxva.  —  Lacy    v.    Kossuth    County,    106  vol.  3,  p.  379;  Implied  or  Quasi  Contracts, 

Iowa  16.  vol.  15,  p.  1095;  Negligence,  vol.  21,  p.  464. 

Louisiana.  —  Dickerson  v.    Gordy,  5  Rob.  The  Care,  Diligence,  and  Skill  Required  Belate 

(La.)  489.  to  the  Professional  Duties,  and  not  to  nursing 

Minnesota. — See  also  Lyford  v.  Martin,  79  and    providing    necessaries    and  comforts. 

Minn.  243.  Graham  v.  Gautier,  21  Tex.  m. 
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perform  this  contract  renders  him  liable  for  injuries  caused  to  the  patient 
thereby.1 

b.  Degree  of  Care  Required  —  (i)  In  General. — The  standard  by 
which  the  degree  of  care,  skill,  and  diligence  required  of  physicians  and 
surgeons  is  to  be  determined  is  not  the  highest  order  of  qualification  obtain- 
able, but  is  the  care,  skill,  and  diligence  which  are  ordinarily  possessed  by 
the  average  of  the  members  of  the  profession  in  good  standing*  in  similar 


Gross  Culpability  Not  Essential  to  Liability.  — 
Link  v.  Sheldon,  136  N.  Y.  1;  Carpenter  v. 
Blake,  75  N.  Y.  12;  Graves  v.  Santway,  (Supm. 
Ct  Gen.  T.)  6  N.  Y.  Supp.  892,  affirmed  127  N. 
Y.  677. 

Duty  to  Prevent  Communication  of  Contagious 
Disease  to  Other  Patient. —  Piper  v.  Menifee,  12 
B.  Mon.  (Ky.)4&5>  54  Am  Dec.  547. 

Third  Person  Voluntarily  Summoning  Physician 
Held  Not  Liable  for  His  Malpractice.  —  Chicago, 
etc.,  R.  Co.  v.  Howard,  45  Neb.  570. 

1.  See  the  cases  cited  in  the  last  nole  supra, 
*nd  ciiations  to  ihe  following  subsection. 

In  Examining  as  to  the  Sanity  of  a  Person  it 
has  been  held  that  under  the  New  York  statute 
physicians  do  not  act  judicially,  but  as  phy- 
sicians, and  for  a  failure  in  their  duty  as  such 
are  liable  in  damages  to  the  person  examined. 
Ayers  v.  Russell,  50  Hun  (N.  Y.)  282. 

Insufficiency  of  Certificate  of  Insanity. —  Under 
the  Maine  staiute  it  appears  that  in  such  a 
case  physicians  are  not  liable  for  the  insuffi- 
ciency of  the  facts  or  conclusions  stated  (pro- 
vided they  have  acted  with  due  professional 
care  and  skill),  but  only  for  the  falsehood  of 
the  certificate.  Whether  the  certificate  justifies 
a  commitment  thereunder  is  for  the  municipal 
officers  to  whom  it  is  presented.  Pennell  v. 
Cummings.  75  Me.  163. 

Negligence  in  Issuing  a  Certificate  of  Inebriety 
under  Pub.  Stat.  Mass.,  c.  87,  §  13,  does  not 
render  the  physician  liable  in  the  absence  of 
malice.    Niven  v,  Boland,  177  Mass.  11. 

The  Infancy  of  the  Patient  and  the  fact  that 
the  physician  was  called  in  by  the  parents 
have  no  bearing  upon  the  liability  of  the  phy- 
sician for  malpractice.  Gladwell  v.  Steggall, 
5  Bing.  N.  Cas.  733,  35  E.  C.  L.  292;  Force  v. 
Gregory,  63  Conn.  167,  38  Am.  St.  Rep.  371. 
See  also  Pippin  v.  Sheppard,  11  Price  400. 

When  a  Physician  Examines  a  Person  for  Indi- 
cations of  a  Certain  Disease,  his  liability  is  the 
same  . whether  the  purpose  is  medical  treat- 
ment or  information.  Harriott  v.  Plimpton, 
166  Mass  585. 

A  Mere  Want  of  Due  Care  and  Skill  Gives  No 
Right  of  Action  when  no  injury  has  resulted. 
Rich  v.  Pierpont,  3  F.  &  F.  35;  McQuay  v. 
Eastwood,  12  Ont.  402;  lames  v.  Crockett,  '  }. 
U.  Bruns.  5jo;  Ewing  v.  Goode,  78  Fed.  Rep. 
442-  Cayford  v.  Wilbur,  86  Me.  414;  Hesse  v. 
Knippel,  1  Mich.  N.  P.  109;  Rowe  v.  Lent 
(Supm.  Ct.  Gen.  T.)  42  N.  Y.  St.  Rep.  483; 
Fowler  v.  Sergeant,  1  Grant  Cas.  (Pa.)  355. 

2.  Average  Skill  of  Profession  Sufficient  —  Eng- 
land.—  Rich  v.  Pierpont,  3  F.  &  F.  35;  Lan- 
phier  v.  Phipos,  8  C.  &  P.  475,  34  E.  C.  L.  487. 
See  also  Perionowsky  v.  Freeman,  4  F.  &  F. 
977- 

Canada. — James  v.  Crockett,  34  N.  Bruns. 
540. 

Connecticut.  —  Styles  v.  Tyler,  64  Conn.  432. 
Georgia.  —  Smith  v.  Overby,  30  Ga.  241. 


Illinois.  —  Fisher  v.  Niccolls,  2  111.  App. 
484;  McNevins  v.  Lowe,  40  111.  209;  Sims  v. 
Parker,  41  111.  App.  284;  McKec  v.  Allen,  94 
111.  App.  147;  Ritchey  v.  West,  23  III.  385; 
Kendali  v.  Brown,  74  III.  232;  Hallam  v. 
Means,  82  111.  379,  25  Am.  Rep.  328;  Quinn  v. 
Donovan,  85  111.  194;  Holtzman  v.  Hoy,  118 
III-  534.  59  Am.  Rep.  390,  affirming  19  111.  App. 
459- 

Indiana. — Jones  v.  Angell,  95  Ind.  376. 
Iowa.  —  Bowman  v.  Woods,  1  Greene  ( Iowa) 
441;  Almond  v.  Nugent,  34  Iowa  300,  11  Am. 
Rep.  147;  Beck  v.  German  Klinik,  78  Iowa 
696;  Peck  v.  Hutchinson,  88  Iowa  320;  White- 
sell  v.  Hill,  101  Iowa  629;  Dunbauld  v.  Thomp- 
son, 109  Iowa  199. 

Kansas.  —  Branner  v.  Stormont,  9  Kan.  51; 
Pettigtew  v.  Lewis,  46  Kan.  78. 

Kentucky.  —  Hickerson  v.  Neely,  (Ky.  1900) 
54  S.  W.  Rep.  842. 

Maine.  —  Howard  v.  Grover,  28  Me.  97,  48 
Am.  Dec.  478;  Simonds  v.  Henry,  39  Me.  155, 
63  Am.  Dec.  611;  Patten  v.  Wiggin,  51  Me.  594, 
81  Am.  Dec.  593;  Ballou  v.  Prescoit,  64  Me. 
305;  Cayford  v.  Wilbur,  86  Me.  414;  Feeney  v. 
Spalding,  89  Me.  in. 

Maryland.  —  State  v.  Housekeeper,  70  Md. 
162,  14  Am.  St.  Rep.  340;  Dashiell  v.  Griffith, 
84  Md.  363. 

Massachusetts.  —  Higgins  v.  McCabe,  126 
Mass.  13,  30  Am.  Rep.  642;  Harriott  v.  Plimp- 
ton, 166  Mass.  585. 

Michigan.  —  Hesse  v.  Knippel,  1  Mich.  N. 
P.  log;  Hitchcock  v.  Burgett,  38  Mich.  501. 

Minnesota.  —  Getchell  v.  Hill,  21  Minn.  464; 
Martin  v.  Courtney,  75  Minn.  255. 

Missouri.  —  Sanderson  v.  Holland,  39  Mo. 
App.  233;  Carpenters.  McDavitt,  53  Mo.  App. 
393;  West  v.  Martin.  31  Mo.  375,  80  Am.  Dec. 
107;  Vanhooser  v.  Berghoff,  90  Mo.  487. 

Nebraska. —  Hewitt  v.  Eisenbart,  36  Neb. 
794;  Griswold  v.  Hutchinson,  47  Neb.  727; 
Van  Skike  v.  Potter,  53  Neb.  28.  See  also 
Chicago,  etc.,  R.  Co.  v.  Howard,  45  Neb.  570. 

New  Hampshire.  —  Leighton  v.  Sargent,  31 
N.  H.  119,  64  Am.  Dec.  323. 

New  Jersey.  —  Ely  v.  Wilbur,  49  N.  J.  L.  685, 
60  Am.  Rep.  668. 

New  York.  —  Becker  v.  Janinski,  (C.  PI.  Tr. 
T.)  27  Abb.  N.  Cas.  (N.  Y.)  45:  Boldt  v.  Mur- 
ray, (Supm.  Ct.  Gen.  T.)  2  N.  Y.  St.  Rep.  232; 
Gedney  v.  Kingsley,  (Supm.  Ct.  Gen.  T.)  41 
N.  Y.  St.  Rep.  794:  Bellinger  v.  Craigue,  31 
Barb.  (N.  Y.)  534;  Carpenter  v.  Blake,  60  Barb. 
(N.  Y.)  488;  Winner  v.  Lathrop,  67  Hun(N. 
Y.)  511;  Pike  v.  Honsinger,  155  N.  Y.  203,  63 
Am.  St.  Rep.  655. 

North  Carolina.  —  Boon  v.  Murphy,  108  N. 
Car.  187. 

Ohio.  —  Gallaher    v.    Thompson,  Wright 
(Ohio)  466;  Tish  v.  Welker,  5  Ohio  Dec.  725; 
Tucker  v.  Gillette,  12  Ohio  Cir.  Dec.  401,  22 
Ohio  Cir.  Ct.  664;  Grindle  v.  Rush,  7  Ohio  (pt. 
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localities,1  regard  also  being  had  to  the  state  of  medical  science  at  the  time.2 
(2)  Physician  Not  an  Insurer.  —  Unless  it  is  so  provided  by  an  express 
contract,  the  physician  or  surgeon  does  not  warrant  that  he  will  effect  a  cure 
or  that  he  will  restore  the  patient  to  the  same  condition  in  which  he  was 
before  the  necessity  for  treatment  arose,  or  that  the  result  of  the  treatment 
will  be  successful.3 


ii.)  123;  Geiselman  v.  Scott,  25  Ohio  St.  86; 
Musser  v.  Chase,  29  Ohio  St.  577. 

Oregon.  —  Heath  v.  Glisan,  3  Oregon  64; 
Boydston  v.  Gilmer,  3  Oregon  118;  Williams 
v.  Poppleton,  3  Oregon  139. 

Pennsylvania.  —  Braunoerger  v.  Cleis,  4  Am. 
L.  Reg.  N.  S.  587;  Haire  v.  Reese,  7  Pliila. 
(Pa.)  138;  McCandless  v.  McWha,  22  Pa.  St. 
e6i. 

Tennessee.  —  Alder  v.  Buckley,  I  Swan 
(Tenn.)6g;  Wood  v.  Clapp,  4  Sneed  (Tenn.)  65. 

Texas.  —  Graham  v.  Gautier,  21  Tex.  til. 

Vermont.  —  Wilmot  v.  Howard,  39  Vt.  447, 
94  Am.  Dec.  338. 

Wisconsin.  —  Gates  v.  Fleischer,  67  Wis.  504; 
Nelson  v.  Harrington,  72  Wis.  591,  7  Am.  St. 
Rep.  900;  Wurdeminn  v.  Barnes,  92  Wis  206. 

See  also  cases  cited  in  the  next  note  infra. 

Care  of  Thoroughly  Educated  Physician.  —  In 
Pennsylvania  it  has  been  stated  that  the  care, 
skill,  and  diligence  exercised  must  be  that  of 
"  thoroughly  educated  "  physicians.  Mc- 
Candless v.  McWha,  22  Pa.  St.  261;  Haire  v. 
Reese,  7  Phila.  (Pa.)  138. 

It  will,  however,  be  seen  upon  an  examina- 
tion of  these  decisions  that  it  was  no:  intended 
lo'impose  a  higher  standard  of  care  than  that 
usually  required.  Smothers  v.  Hanks,  34 
Iowa  286,  11  Am.  Rep.  141. 

Instructions  requiring  this  degree  of  care 
have  been  held  erroneous  as  making  the  test 
too  h:gh.  Peck  v.  Hutchinson,  88  Iowa  320; 
Smothers  v.  Hanks,  34  Iowa  286;  Hitchcock  v. 
Burgett,  38  Mich.  501. 

The  following  expressions  have  been  held 
equivalent  to  the  expression  "  reasonable  and 
ordinary  "  as  applied  to  the  care,  skill,  and 
diligence  to  be  exercised  by  a  physician  or 
surgeon:  "average  skill,"  Carpenter  p.  Blake, 
60  Barb.  (N.  Y.)  488;  "  fair  knowledge  and 
skill,"  Jones  v.  Angell,  95  Ind.  376;  "  ordinary 
care  and  skill,"  Heath  v.  Glisan,  3  Oregon  64. 
The  wotds  "  ordinary  "  and  "  reasonable  " 
may  be  used  interchangeably.  Kendall  v. 
Brown,  74  111.  232.  See  also  West  v.  Martin, 
31  Mo.  375,  80  Am.  Dec.  107. 

1.  Skill  of  Physicians  in  Similar  Localities  — 
Colorado.  —  Jackson  v.  Burnham,  20  Colo.  532. 

Connecticut.  —  Force  v.  Gregory,  63  Conn. 
167,  38  Am.  St.  Rep.  371. 

Indiana.  —  Becknell  v.  Hosier,  10  Ind.  App. 
5;  Smith  v.  Stump,  12  Ind.  App.  359;  Kelsey 
v.  Hay,  84  Ind.  189. 

Iowa.  —  Smothers  v.  Hanks,  34  Iowa  286,  11 
Am.  Rep.  141;  Dunbauld  v.  Thompson,  109 
Iowa  199. 

Kansas.  —  Tefft  v.  Wilcox,  6  Kan.  46. 

Kentucky.  —  See  Hickerson  v.  Neely,  (Ky. 
1900)  54  S.  W.  Rep.  842. 

Massachusetts.  —  Small  v.  Howard,  128  Mass. 
131,  35  Am.  Rep.  363. 

New  York.  — See  Pike  v.  Honsinger,  155  N. 
Y.  2or,  63  Am.  St.  Rep.  655. 

Ohio.  —  Ejslein  v.  Palmer,  7  Ohio  Dec.  365. 


Vermont.  —  Mullin  v.  Flanders,  73  Vt.  95; 
Hathorn  v.  Richmond,  48  Vt.  557. 

West  Virginia.  —  Lawson  v.  Conaway,  37 
W.  Va.  159,  38  Am.  St.  Rep.  17. 

Wisconsin.  —  Nelson  v.  Harrington,  72  Wis. 
591,  7  Am.  St.  Rep.  900;  Wurdeinann  v. 
Barnes,  92  Wis.  206. 

The  Skill  and  Care  of  Physicians  in  the  Particu- 
lar Locality  or  Neighborhood  is  not  the  standard, 
but  that  ordinarily  possessed  by  physicians 
practicing  in  similar  localities.  Gramm  v. 
Boener,  56  Ind.  497;  Whitesell  v.  Hill,  101 
Iowa  629;  Pelky  v.  Palmer.  109  Mich.  561; 
McCracken  v.  Smaihers,  122  N.  Car.  799.  But 
see  Wurdemann  v.  Barnes,  92  Wis.  206. 

2.  State  of  Advancement  of  Medical  Science  to 
Be  Regarded —  Colorado. — Jackson  v.  Burn- 
ham,  20  Colo.  532. 

Connecticut.  —  Force  v.  Gregory,  63  Conn. 
167,  38  Am.  St.  Rep.  371. 

Iowa.  —  Smothers  v.  Hanks,  34  Iowa  286,  11 
Am.  Rep.  141;  Almond  v.  Nugent,  34  Iowa 
300,  11  Am.  Rep.  147;  Beck  v.  German  Klinik, 
78  Iowa  696;  Peck  j.  Hutchinson,  88  Iowa  320. 
Kansas.  — Tefft  v.  Wilcox,  6  Kan.  46. 
Massachusetts.  —  Small  v.  Howard,  128  Mass. 
131,  35  Am.  Rep.  363. 

Michigan.  —  Hesse  v.  Knippel,  1  Mich.  N. 
P.  109;  Hitchcock  v.  Burgett.  38  Mich.  501. 

Montana.  —  Stevenson  v.  Gelsthorpe,  10 
Mont.  563. 

New  York.  —  Pike  v.  Honsinger,  155  N.  Y. 
203,  63  Am.  St.  Rep.  655. 

Oregon.  —  Heath  v.  Glisan,  3  Oregon  64. 
Pennsylvania.  —  Braunberger  v.  Cleis,  4  Am. 
L.  Reg.  N.  S.  587;  Haire  v.  Reese,  7  Phila. 
(Pa.)  138;  McCandless  v.  McWha,  22  Pa.  St. 
261. 

West  Virginia.  —  Lawson  v.  Conaway,  37 
W.  Va.  159,  38  Am.  St.  Rep.  17. 

Wisconsin.  —  Gates  v.  Fleischer,  67  Wis.  504  ; 
Nelson  v.  Harrington,  72  Wis.  591,  7  Am.  St. 
Rep.  900;  Wurdemann  -•.  Barnes,  92  Wis.  206. 

3.  Physician  Does  Not  Insure  Cure  —  England. 
—  Rich  v.  Pierpont,  3  F.  &  F.  35;  Lanphier  v. 
Phipos,  8  C.  &  P.  475.  34  E.  C.  L.  487. 

Canada.  —  lames  v.  Crockett,  34  N.  Bruns. 
540. 

United  States.  —  Ewing  v.  Goode,  78  Fed. 
Rep.  442. 

Colorado.  —  Jackson  v.  Burnham,  20  Colo. 

532. 

Illinois.  —  Sims  v.  Parker,  41  111.  App.  284; 
Yunker  v.  Marshall,  65  111.  App.  667;  McKee 
v.  Allen,  94  111.  App.  147. 

Indiana.  —  Smith  v.  Stump,  12  Ind.  App. 
359;  Hoopingarner  v.  Levy,  77  Ind.  455;  Jones 
v.  Angell,  95  Ind.  376. 

Kansas.  —  Tefft  v.  Wilcox,  6  Kan.  46;  Peti- 
grew  v.  Lewis,  46  Kan.  78. 

Kentucky.  —  Hickerson  v.  Neely,  (Ky.  1900) 
54  S.  W.  Rep.  842. 

Maine.  —  Patten  v.  Wiggin,  51  Me.  594,  81 
Am.  Dec.  593. 
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(3)  Care  to  Be  Tested  by  Rules  of  Particular  School.  —  The  law,  in  the 
absence  of  a  special  statute,  does  not  give  exclusive  recognition  to  any  par- 
ticular school  or  system  of  medicine,1  and  the  question  whether  or  not  a  prac- 
titioner in  his  treatment  of  the  case  exercised  the  requisite  degree  of  care, 
skill,  and  diligence  is  to  be  tested  by  the  general  rules  and  principles  of  the 
particular  school  of  medicine  which  he  follows,  not  by  those  of  other  schools.2 

A  School  of  Medicine  to  be  entitled  to  recognition  under  this  rule  must  have 
rules  and  principles  of  practice  for  the  guidance  of  all  its  members,  as  respects 
principles,  diagnosis,  and  remedies,  which  each  member  is  supposed  to  observe 
in  any  given  case.  A  class  of  practitioners  who  have  no  fixed  principles  or 
formulated  rules  for  the  treatment  of  diseases  must  be  held  to  the  duty  of 
treating  patients  with  the  ordinary  skill  and  knowledge  of  physician,  in  good 
standing.3 

(4)  Nature  of  Case  as  A  jfectiug  Degree  of  Care.  —  What  is  reasonable  care, 
skill,  and  diligence  depends  largely  upon  the  circumstances  of  the  particular 
case  and  upon  the  duty  to  be  performed,  the  degree  requisite  being  in 
proportion  to  the  nature  of  the  case.4 

(5)  Degree  of  Care  in  Rendering  Gratuitous  Services.  —  The  same  degree 
of  care  and  skill  and  the  same  measure  of  duty  are  owed  by  the  practitioner  to 
the  patient  whom  he  is  treating  gratuitously  as  to  one  from  whom  he  receives 
compensation.5 


Michigan.  —  Hesse  v.  Knippel,  I  Mich.  N. 
P.  109. 

Minnesota.  —  Getchell  v.  Hill,  21  Minn.  464; 
Martin  v.  Courtney,  75  Minn.  255. 

Missouri.  —  Vanhooser  v.  Berghoff,  go  Mo. 
487;  Logan  v.  Field,  75  Mo.  App.  594. 

Montana.  —  Stevenson  v.  Gelsthorpe,  10 
Mom.  563. 

Nebraska.  — O'Hara  v.  Wells,  14  Neb.  403; 
Van  Skike  v.  Potter,  53  Neb.  28. 

Netu  Hampshire.  —  Leighton  v.  Sargent,  27 
N.  H.  460,  59  Am.  Dec.  388. 

New  Jersey.  —  Ely  v.  Wilbur,  49  N.  J.  L.  685, 
60  Am.  Rep.  668. 

New  York.  —  Becker  v.  Janinski,  (C.  PI.  Tr. 
T.)  27  Abb.  N.  Cas.  (N.  YO45;  Rowe  v.  Lent, 
(Supm.  Ct.  Gen.  T.)  42  N.  Y.  St.  Rep.  483; 
Winner  v.  Lathrop,  67  Hun  (N.  Y.)  511 ;  Pike 
j.  Honsinger.  155  N.  Y.  203,  63  Am.  St.  Rep. 
655.  . 

Ohio.  —  Gallaher  v.  Thompson,  Wright 
(Ohio)  466;  Bliss  v.  Long,  Wright  (Ohio)  351; 
Tish  v.  Welker,  5  Ohio  Dec.  725;  Grindle  v. 
Rush,  7  Ohio  (pt.  ii.)  123;  Craig  -•.  Chambers, 
17  Ohio  St.  253. 

Oregon.  —  Williams  v.  Poppleton,  3  Oregon 
139- 

Pennsylvania.  —  Haire  v.  Reese,  7  Phila. 
(Pa.)i38;  McCandless  v.  McWha,  22  Pa.  St.  261. 

Texas.  —  Graham  v.  Gautier,  21  Tex.  111; 
Wilkins  v.  Ferrell,  10  Tex.  Civ.  App.  231. 

West  Virginia.  —  Kuhn  v.  Brownfield,  34  W. 
Va.  252;  Lawson  v.  Conaway,  37  W.  Va.  159, 
38  Am.  Si.  Rep.  17. 

Wisconsin.  —  Reynolds  v.  Graves,  3  Wis. 
416;  Wurdemann  v.  Barnes,  92  Wis.  206. 

Express  Contract  to  Cure.  —  See  Vanhooser  z: 
Berghoff,  90  Mo.  487;  Smith  v.  Hyde,  19  Vt.  54. 

1.  No  System  Exclusively  Recognized.  —  Bow- 
man v.  Woods,  1  Greene  (Iowa)  441;  Corsi  v 
Maretzek,  4  E.  D.  Smith  (N.  Y.)  1;  Williams 
v.  Poppleton,  3  Oregon  139. 

2.  Care  Tested  by  Rules  of  Particular  School  — 
Connecticut.  —  Force  v.  Gregory,  63  Conn.  167, 
38  Am.  St.  Rep.  371. 

22  C.  of  L. — 51  801 


Iowa.  —  Bowman  v.  Woods,  1  Greene  (Iowa) 
441. 

Maine.  —  Patten  v.  Wiggin,  51  Me.  594,  8r 
Am.  Dec.  593. 

Michigan.  —  Hesse  v.  Knippel,  1  Mich.  N. 
P.  109. 

Minnesota.  —  Martin  v.  Courtney,  75  Minn. 

255- 

New  York,  —  See  Corsi  v.  Maretzek,  4  E.  D 
Smith  (N.  Y.)  1. 

Oregon. — See  Williams  v.  Poppleton,  3 
Oregon  131. 

Wisconsin.  —  Nelson  v.  Harrington,  72  Wis. 
591,  7  Am.  St.  Rep.  900. 

3.  School  of  Medicine  —  Clairvoyant.  —  Nelson 
v.  Harrington,  72  Wis.  591,  7  Am.  St.  Rep. 
900,  in  which  case  it  was  held  that  clairvoyant 
physicians  were  to  be  held  to  the  same  degree 
of  care,  skill,  and  diligence  as  physicians  gen- 
erally. 

4.  Care  Dependent  upon  Nature  of  Case. —  Hesse 
v.  Knippel,  1  Mich.  N.  P.  109;  Braunberger 
v.  Cleis,  4  Am.  L.  Reg.  N.  S.  587;  Graham  v. 
Gautier,  21  Tex.  in.  Contra,  Utley  v.  Burns, 
70  111.  162. 

5.  Gratuitous  Services.  —  McNevins  v.  Lowe, 
40  111.  209,  explaining  Ritchey  v.  West,  23  111. 
385;  Peck  v.  Hutchinson,  88  Iowa  320;  Ed- 
wards v.  Lamb,  69  N.  H.  599;  Becker  v.  Jan- 
inski, (C.  PI.  Tr.  T.)  27  Abb.  N'.  Cas.  (N.  Y.) 
45;  Du  Bois  v.  Decker,  130  N.  Y.  325,  27  Am. 
St.  Rep.  529;  McCandless  v.  McWha,  22  Pa. 
St.  261.  See  also  Shiells  v.  Blackburne,  I  H. 
Bl.  161;  Carpenter  v.  Blake,  75  N.  Y.  12;  and 
the  title  Agency,  vol.  1,  p.  1070. 

Some  authorities  hold  that  the  duty  imposed 
on  persons  treating  injuries  or  ailments 
gratuitously  is  less  stringent  than  that  im- 
posed on  paid  physicians.  Hesse  v.  Knippel, 
1  Mich.  N.  P.  109;  Higgins  v.  McCabe,  126 
Mass.  13,  30  Am.  Rep.  642,  in  which  case, 
however,  it  would  seem  that  the  decision  was 
based  rather  upon  the  fact  that  the  services 
were  rendered  by  one  not  professing  to  be  a 
physician  and  purely  as  an  act  of  benevolence. 
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(6)  Specialists.  —  The  same  rule  applies  to  one  holding  himself  out  as  a 
specialist  in  the  treatment  of  diseases  or  injuries  of  a  certain  nature,  and  he 
is  held  to  that  degree  of  care,  skill,  and  knowledge  ordinarily  possessed  by 
practitioners  devoting  special  attention  and  study  to  the  same  branch.1 

(7)  Care  Required  of  Unskilled  Person.  —  A  person  v/ho  renders  aid  to  the 
sick  either  as  volunteer  or  upon  request  as  friend  or  neighbor,  but  without 
having  or  pretending  to  have  special  qualifications,  incurs  no  professional 
responsibility.2  But  if  an  unskilled  person  professes  to  be  a  practitioner  and 
holds  himself  out  as  such  he  is  held  liable  for  a  failure  to  exercise  the  degree 
of  care,  skill,  and  diligence  required  of  practitioners.3 

c.  Duty  to  Make  Proper  Diagnosis.  —  The  liability  of  the  practitioner 
is  not  limited  to  injuries  arising  from  improper  or  negligent  treatment,  but  he 
is  also  liable  where  he  fails  through  a  want  of  the  requisite  degree  of  care,  skill, 
and  diligence  to  detect  the  nature  of  the  patient's  complaint.4 

d.  Duty  to  Give  Instructions.  —  It  is  incumbent  upon  a  physician  to 
give  such  instructions  as  are  proper  and  necessary  to  enable  the  patient  or  his 
nurses  and  attendants  to  act  intelligently  in  the  further  treatment  of  the  case, 
and  a  failure  to  do  so  is  negligence  which  will  render  him  liable  for  injury 
resulting  therefrom.5 

e.  Duty  as  to  Remedies  and  Appliances.  —  The  physician  or  surgeon 
is  under  an  implied  obligation  when  he  undertakes  to  treat  disease  or  injuries 
to  bring  to  his  aid  such  obtainable  remedies  and  appliances  as  discovery  and 
experience  have  found  to  be  the  most  proper  and  beneficial  in  aiding 
recovery.6 

Error  in  Writing  Prescription.  —  Where  the  injury  or  death  of  the  patient 
results  from  the  negligence  of  the  practitioner  in  writing  an  erroneous  pre- 
scription, he  is  liable,  even  though  the  druggist  who  compounded  the  prescrip- 
tion is  also  guilty  of  negligence,7  and  though  the  prescription  was  taken  to 
another  druggist  than  the  one  to  whom  he  had  directed  it.8 

/.  Duty  as  to  Attendance.  — While  it  lies  with  the  physician  to  elect 
whether  or  not  he  will  undertake  the  treatment  of  a  case,9  where  he  under- 
takes a  case  he  impliedly  contracts,  in  the  absence  of  a  stipulation  to  the  con- 

1.  Specialists.  —  Feeney  v.  Spalding,  89  Me.  6.  Remedies  and  Appliances.  —  Stevenson  v. 
in;  McMurdock  v.  Kimberlin,  23  Mo.  App.  Gelsthorpe,  ro  Mont.  563;  McCandless  v.  Mc- 
523.  Wha,  22  Pa.  St.  261. 

2.  Unskilled  Persons.  —  McNevins  v.  Lowe,  40  The  Mere  Fact  that  the  Instruments  Used  Were 
111.  209;  Higgins  v.  McCabe,  126  Mass.  13,  30  Unusual  is  not  sufficient  to  show  the  want  ot 
Am.  Rep.  642;  McCandless  v.  McWha,  22  Pa.  care  and  skill.  Alder  v.  Buckley,  1  Swan 
St.  261.  (Tenn.)6g.    See  also  Prichard  v.  Moore,  75  111. 

3.  Ruddock  v.  Lowe,  4  F.  &  F.  519,  Jones  v.  App.  553. 

Fay,  4  F.  &  F.  525;  McNevins  v.  Lowe,  40  111.  Question  for   Jury.  —  Whether  or   not  the 

209;    Matthei  v.   Wooley,  69  III.  App.  654;  practitioner  in  substiiuting  other  appliances  for 

Musser  v.  Chase,  29  Ohio  St.  577;  Boydston  v.  those  which  had  been  properly  tested  and 

Giltner,  3  Oregon  118.  were  commonly  used,  was  guilty  of  a  want  of 

Under  Starr  &  Curt.  Annot.  Stat.  111.  (1896),  c.  91,  the  requisite  degree  of  care  and  skill,  is  a 

one  treating,  operating  on,  or  prescribing  for  question  for  the  jury.    Vanhooser  v.  Berghoff, 

any  phvsical  ailment  for  another  is  regarded  90  Mo.  487. 

as  practicing  medicine  within  the  meaning  of  7.  Erroneous    Prescriptions.  —  Murdock  v. 

the  statute.    Matthei  v.  Wooley,  69  111.  App.  Walker,  43  111.  App.  590;  Jeannotte  v.  Couil- 

654.  lard,  3  Quebec  Q.  B.  461. 

4.  Improper  Diagnosis.  —  Lewis  v.  Dwinel,  84  8.  Murdock  v.  Walker,  43  111.  App.  590. 
Me.  497;  Fowler  v.  Sergeant,   1  Grant  Cas.  No  Liability  Where  Error  Due  Solely  to  Drug- 
(Pa.)  355;  Logan  v.  Field,  75  Mo.  App.  594.  gist.  —  Stretton  v.  Holmes,  19  Ont.  286.  See 
See  also  Langford  v.  Jones,  18  Oregon  307.  also  Stone  v.  Evans,  32  Minn.  243. 

6.  Instructions.  —  McQuay  v.  Eastwood,  12  9.  Attendance  Not  Compulsory.  —  Lathrope  v. 

Ont.  402;  Beck  v.  German  Klinik,  78  Iowa  696;  Flood,  (Cal.  1901)  63  Pac.  Rep.  1007. 

Feeney  v  Spalding,  89  Me.  in;  Vanhooser  v.  It  has  been  held  that  a  physician  cannot  be 

Berghoff,  90  Mo.  487;  Carpenter  v.  Blake,  75  held  liable  for  the  death  of  a  person  resulting 

N.  Y.  12;  Pike  v.  Honsinger,  155  N.  Y.  203,  63  from  his  refusal  to  render  medical  assistance, 

Am.  St.  Rep.  655;  Graves  v.  Santway,  (Supm.  even  though  he  had  been  his  family  physician 

Ct.  Gen.  T.)  6  N.  Y.  Supp.  892;  Tish  v.  Welker,  and    no   o>her    physician    was  procurable. 

5  Ohio  Dec.  725.  Hurley  v.  Eddingfield,  156  Ind.  416. 
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trary,  that  he  will  continue  his  attendance  as  long  as  treatment  is  required.1 
This  implied  obligation  can  only  be  terminated  by  the  cessation  of  the  neces- 
sity which  gave  rise  to  the  relation  of  physician  and  patient,3  or  by  the  dis- 
charge of  the  physician  by  the  patient,3  or  by  the  physician  withdrawing  from 
the  case,  after  giving  the  patient  sufficient  notice  to  enable  him  to  secure  the 
services  of  another.4  In  determining  whether  or  not  the  patient  requires 
further  attention,  the  practitioner  must  exercise  ordinary  care  and  skill,  hav- 
ing regard  to  the  well-settled  rules  and  principles  of  medical  science.5 

Burden  of  Proof.  —  In  an  action  for  malpractice  for  abandoning  a  case,  the 
burden  to  prove  the  discharge  by  the  patient  is  upon  the  physician.0 

g.  Misinforming  Patient.  —  If  a  physician  informs  a  person  presenting 
himself  for  treatment  that  his  disease  or  injury  is  curable,  when  he  knows  it 
is  incurable  or  has  no  knowledge  whether  his  representation  is  true  or  false, 
and  thereby  induces  such  person  to  undergo  a  course  of  treatment,  this  fact, 
it  has  been  held,  will  render  the  physician  liable  to  an  action  for  deceit  7  and 
will  constitute  a  defense  to  his  action  for  his  fees.8 

h.  Consultation  with  Others.  —  The  rule  has  been  laid  down  that  if 
the  practitioner  is  not  competent  or  feels  that  he  is  not  competent  to  treat  a 
case,  it  is  his  duty  to  recommend  the  employment  of  another,  but  if  he  is 
competent  and  so  considers  himself,  and  is  in  doubt  concerning  the 'case,  he 
should  use  his  best  judgment  as  to  consultation  with  other  physicians  or  sur- 
geons.* The  refusal  to  accept  the  assistance  of  another  in  the  treatment  of 
a  case  imposes  no  higher  duty  upon  a  physician  or  surgeon.10 


1.  Duty  as  to  Attendance  —  Arkansas.  —  Dale 
v.  Donaldson  Lumber  Co.,  48  Ark.  188,  3  Am. 
St.  Rep.  224. 

California.  —  Lathrope  v.  Flood,  (Cal.  1901) 
63  Pac.  Rep.  1007. 

Illinois.  —  Ritchey  v.  West,  23  111.  385. 

Maine.  —  Barbour  v.  Martin,  62  Me.  536; 
BUlou  v.  Prescott,  64  Me.  305. 

Maryland.  —  Dashiell  v.  Griffith.  84  Md.  363. 

New  York.  —  Becker  v.  Janinski,  (C.  PI.  Tr. 
T.)  27  Abb.  N.  Cas.  (N.  Y  )  45;  Gerken  v. 
Plimpton,  62  N.  Y.  App.  Div.  35;  Potter  v. 
Virgil,  67  Barb.  (N.  Y.)  578. 

Ohio.  —  Tucker  v.  Gillette,  12  Ohio  Cir. 
Dec.  401,  22  Ohio  Cir.  Ct.  664. 

West  Virginia.  —  Lawson  v.  Conaway,  37 
W.  Va.  159,  38  Am.  St.  Rep.  17. 

2.  Termination  of  Employment.  —  Dale  v.  Don- 
aldson Lumber  Co.,  48  Ark.  188,  3  Am.  St. 
Rep.  224;  Ballou  v.  Prescott,  64  Me.  305; 
Dashiell  v.  Griffith,  84  Md.  363;  Becker  v.  Jan- 
inski, (C.  PI.  Tr.  T.)  27  Abb.  N.  Cas.  (N.  Y.) 
45;  Gerken  v.  Plimpton,  62  N.  Y.  App.  Div. 
35:  Potter  v.  Virgil,  67  Barb.  (N.  Y.)  578; 
Tucker  v.  Gillette,  12  Ohio  Cir.  Dec.  401,  22 
Ohio  Cir,  Ct.  664;  Lawson  v.  Conaway,  37  W. 
Va.  159,  38  Am.  St.  Rep.  17. 

3.  Discharge  by  Patient.  —  Lathrope  v.  Flood, 
(Cal.  1901)63  Pac.  Rep.  1007;  Becker  v.  Jan- 
inski, (C.  PL  Tr.  T.)  27  Abb.  N.  Cas.  (N.  Y.) 
45;  Gerken  v.  Plimpton,  62  N.  Y.  App.  Div. 
35;  Gedney  v.  Kingsley,  (Supm.  Ct.  Gen.  T.) 
41  N.  Y.  St.  Rep.  794;  Potter  v.  Virgil,  67 
Barb.  (N.  Y.)  578;  Tucker  v.  Gillette,  12  Ohio 
Cir.  Dec.  401,  22  Ohio  Cir.  Ct.  664;  Lawson  v. 
Conaway,  37  W.  Va.  159,  38  Am.  St.  Rep.  17. 

4.  Withdrawal  by  Physician.  —  Lathrope  v. 
Flood,  (Cal.  1901)63  Pac.  Rep.  1007;  Barbour 
v.  Martin,  62  Me.  536;  Ballou  v.  P.escott,  64 
Me.  305;  Becker  v.  Janinski,  (C.  PL  Tr.  T.) 
27  Abb.  N.  Cas.  (N.  Y.)  45;  Tucker  v.  Gillette, 
12  Ohio  Cir.  Dec.  401,  22  Ohio  Cir.  Ct.  664; 


Lawson  v.  Conaway,  37  W.  Va.  159,  38  Am. 
St.  Rep.  17. 

5.  Care  to  Be  Exercised.  —  Ritchey  v.  West, 
23  111.  385;  Mucci  v.  Houghton,  89  Iowa  608; 
Ballou  v.  Prescott,  64  Me.  305;  Dashiell  v. 
Griffith,  84  Md.  363;  Lawson  v.  Conaway,  37 
W.  Va.  159,  38  Am.  St.  Rep.  17. 

6.  Burden  of  Proof. —  Ballou  v.  Prescott,  64 
Me.  305. 

Evidence  of  Discharge  of  Physician.  —  Lawson 
v.  Conaway,  37  W.  Va.  159,  38  Am.  St.  Rep.  17. 

7.  Deceit. —  Hedin  v.  Minneapolis  Medical, 
etc..  Inst.,  62  Minn.  146,  54  Am.  St.  Rep.  628. 
See  also  the  title  Fraud  and  Deceit,  vol.  14, 
pp.  36  et  sea.,  70. 

8.  Defense  on  Action  for  Fees. —  In  Logan  v. 
Field,  75  Mo.  App.  594,  the  court  stated  that  a 
failure  of  a  physician  to  inform  the  patient 
that  he  could  not  accomplish  a  cure  and  could 
give  no  substantial  relief,  was  "  a  breach  of 
the  duty  "  of  good  faith  toward  the  patient. 
The  patient  had  requested  to  know  whether  he 
could  be  cured,  and  stated  that  he  had  no 
money  to  throw  away.  See  also  supra,  this 
title,  Compensation  —  Right  to  Recover  as  A ffected 
by  Malpractice. 

No  Duty  to  Give  Information  Endangering  Suc- 
cess of  Treatment.  —  Eislein  v.  Palmer,  7  Ohio 
Dec.  365. 

9.  Recommending  Employment  of  Another.  — 

Mallen  v.  Boynton,  132  Mass.  443,  per  W. 
Allen,  J. 

10.  Refusal  to  Accept  Associate.  —  Potter  v. 
Warner,  qi  Pa.  St.  362,  3b  Am.  Rep.  668. 

Employment  of  Specialist.  —  The  neglect  of  a 
physician  employed  by  a  patient  for  the  treat- 
ment of  a  certain  disease,  to  call  in  a  specialist 
at  the  patient's  request  for  the  treatment  of 
another  ailment,  does  not  render  the  physician 
liable  for  injury  caused  by  the  delay  in  secur- 
ing the  services  of  the  specialist.  Jones  v. 
Vroom,  8  Colo.  App.  143. 
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i.  Physician  Chargeable  with  Knowledge  of  Consequences  of 
Injury.' — The  physician  or  surgeon  is  chargeable  with  knowledge  of  the 
probable  consequences  of  an  injury  or  of  neglect  or  unskilfulness  in  treat- 
ment.1 He  is  bound  also  to  know  the  natural  and  probable  results  of  the 
remedy  which  he  employs.2 

j.  Condition  of  Patient  as  Affecting  Liability.  —  The  patient's 
condition  at  the  time  the  physician  takes  charge  of  the  case  does  not  prevent 
a  recovery  of  damages  caused  by  the  latter's  malpractice,  even  though  such 
condition  may  be  a  contributing  cause  of  the  injury  which  results  to  the 
patient.3  But  in  assessing  the  damages  the  effects  of  the  malpractice  and 
those  of  independent  causes  must  be  distinguished.4 

k.  ERRORS  OF  JUDGMENT.  — A  physician,  surgeon,  or  dentist  possessing 
the  requisite  qualifications  and  applying  his  skill  and  judgment  with  ordinary 
care  and  diligence  to  the  diagnosis  and  treatment  of  a  patient,  is  not  liable  for 
an  honest  mistake  or  error  of  judgment  in  making  a  diagnosis  or  prescribing 
the  mode  of  treatment,  where  there  is  ground  for  reasonable  doubt  as  to 
the  practice  to  be  pursued.5 

One  Who  Is  Not  Possessed  of  the  Requisite  Qualifications  cannot  claim  to  be  exempted 
from  liability  on  the  ground  that  his  mistake  was  caused  by  an  error  of 
judgment.6 

Knippel,  i  Mich.  N. 
109  Mich.  561. 
Courtney;  75  Minn. 
v.  Lindley,  24  Minn. 


1.  Knowledge  of  Consequences  of  Injury.  — 

Gerken  v.  Plimpton,  62  N.  Y.  App.  Div.  35; 
Du  Bois  v.  Decker,  130  N.  Y.  325,  27  Am.  St. 
Rep.  529. 

2.  Of  Remedies  Employed.  —  Bogle  v.  Wins- 
low,  5  Phila.  (Pa.)  136,  20  Leg.  Int.  (Pa.)  46  (in 
this  case  chloroform). 

A  physician  incurs  no  liability  where  the 
natural  temperament  or  physical  weakness  of 
the  patient,  of  which  he  was  ignorant,  con- 
tributed to  bring  about  an  injury  which  could 
not  be  foreseen,  as  a  result  of  the  course  of 
treatment.  Bogle  v.  Winslow,  5  Phila.  (Pa.) 
136,  20  Leg.  Int.  (Pa.)  46.  See  also  Yaggle  v. 
Allen,  24  N.  Y.  App.  Div.  594. 

Evidence  of  Hereditary  Weakness  of  Bones 
Irrelevant  in  Action  for  Unskilful  Setting  of 
Fracture.  —  West  v.  Martin,  31  Mo.  375,  80 
Am.  Dec.  107. 

3.  Condition  of  Patient  as  Affecting  Damages. 
—  Mullin  v.  Flanders,  73  Vt.  95;  Gates  v. 
Fleischer,  67  Wis.  504. 

4.  Gates  v.  Fleischer,  67  Wis.  504. 
Where  the  character  of  the  injury  and  the 

condition  of  the  patient  are  such  that  the 
proper  and  usual  course  of  treatment  cannot 
be  pursued,  failure  to  employ  it  does  not  show 
want  of  skill  or  diligence  on  the  part  of  a 
practitioner.  Hallaiu  v.  Means,  82  111.  379,  25 
Am.  Rep.  328. 

5.  Errors  of  Judgment  —  Colorado.  —  Jackson 
v.  Burnham,  20  Colo.  532. 

Georgia.  —  Smith  v.  Overby,  30  Ga.  241. 

Illinois.  —  Fisher  v.  Niccolls,  2  III.  App.  484; 
Sims  v.  Parker,  41  111.  App.  284;  McKee  v. 
Allen,  94  111.  App.  147. 

Indiana.  — See  Jones  v.  Angell,  95  Ind.  376. 

Kansas.  —  Tefft  v.  Wilcox,  6  Kan.  46; 
Branner  v.  Stormont,  9  Kan.  51;  Pettigrew  v. 
Lewis,  46  Kan.  78. 

Maine.  —  Patten  v.  Wiggin,  51  Me.  594,  81 
Am.  Dec.  593.  Compare  Howard  v.  Grover, 
28  Me.  97,  48  Am.  Dec.  478. 

Massachusetts.  —  M'Clellan  v.  Adams,  19 
Pick.  (Mass.)  333,  31  Am.  Dec.  140.  See  also 
Mallen  v.  Boynton,  132  Mass.  443. 


Michigan.  —  Hesse  v. 
P.  109;  Pelky  v.  Palmer, 
Minnesota.  —  Martin  v 
255.    See  also  Getchell 
265. 

Missouri.  —  Vanhooser  v.  Berghoff,  go  Mo. 
487;  West  v.  Martin,  31  Mo.  375,  80  Am.  Dec. 
107. 

Nebraska.  —  Van  Skike  v.  Potter,  53  Neb. 
28. 

New  Hampshire.  —  Leighton  v.  Sargent,  27 
N.  H.  460,  59  Am.  Dec.  388. 

New  Jersey.  —  See  Ely  v.  Wilbur,  49  N.  J.  L. 
685,  60  Am.  Rep.  668. 

Ne-v  York.  —  Boldt  v.  Murray,  (Supm.  Ct. 
Gen.  T.)  2  N.  Y.  St.  Rep.  232;  Wells  v.  World's 
Dispensary  Medical  Assoc.,  (Supm.  Ct.  Gen. 
T.)  9  N.  Y.  St.  Rep.  452;  Becker  v.  Janinski. 
(C.  PI.  Tr.  T.)  27  Abb.  N.  Cas.  (N.  Y.)  45; 
Gerken  v.  Plimpton,  62  N.  Y.  App.  Div.  35; 
Du  Bois  v.  Decker,  130  N.  Y.  325,  27  Am.  St. 
Rep.  529;  Pike  v.  Honsinger,  155  N.  Y.  203, 
63  Am.  St.  Rep.  655. 

Ohio.  —  Havens  v.  Hardesty,  9  Ohio  Cir. 
Dec.  856,  18  Ohio  Cir.  Ct.  891. 

Oregon.  —  Heath  v.  Glisan,  3  Oregon  64; 
Williams  v.  Poppleion,  3  Oregon  139;  Lang- 
ford  v.  Jones,  18  Oregon  307. 

Pennsylvania.  —  Williams  v.  Le  Bar,  T41  Pa. 
St.  149.  See  also  Bogle  v.  Winslow,  5  Phila. 
(Pa.)  136,  20  Leg.  Int.  (Pa.)  46. 

Rhode  Island.  —  Barker  v.  Lane,  (R.  I.  1901) 
49  Atl.  Rep.  963. 

Texas.  —  Wilkins  v.  Ferrell,  10  Tex.  Civ. 
App.  231;  Graham  v.  Gautier,  21  Tex.  111. 

Wisco7isin.  —  Wurdemann  v.  Barnes,  92 
Wis.  206. 

A  Physician  Erroneously  Diagnosing  a  Case  as 
One  of  Contagious  Disease  in  a  report  to  the  pub- 
lic authorities  is  not  liable  to  the  patienl  if  he, 
in  fact,  formed  the  opinion  that  the  case  was 
such.  Brown  v.  Purdy,  54  N.  Y.  Super.  Ct. 
109. 

6.  Mistake  of  Unqualified  Person.  —  Carpenter 
v.  Blake,  50  N.  Y.  696.    See  also  Rex  v.  Long, 
4  C.  &  P.  423,  19  E.  C.  L.  454. 
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Gross  Errors.  —  The  exemption  from  liability  for  errors  of  judgment  does 
not  extend  to  such  errors  as  are  so  gross  as  to  imply  want  of  due  care  and 
skill.1 

Experiments.  —  In  order  to  be  relieved  from  liability  on  the  ground  that  his 
course  was  pursued  through  an  error  of  judgment,  he  must  keep  within  recog- 
nized and  approved  methods,  and  cannot  depart  from  the  known  rule  and 
usage  of  the  profession  to  attempt  an  experiment.2 

Liability  under  Special  Agreement.  —  It  seems  that  a  physician  may,  by  a  special 
agreement,  render  himself  liable  for  injuries  caused  by  errors  of  judgment.3 

/.  Partnership  Liability.  — A  failure  on  the  part  of  one  of  the  mem- 
bers of  the  partnership  to  exercise  the  requisite  degree  of  care,  skill,  and  dili- 
gence is  a  failure  in  law  of  each  and  all,  and  all  are  liable  for  injury  resulting 
from  the  failure.  Where,  however,  the  injury  results  from  a  wanton  or  wil- 
ful act  of  one  of  the  parties,  committed  outside  of  the  partnership  business, 
and  not  from  negligence,  the  partnership  is  not  liable,  but  the  party  doing 
the  act  is  alone  responsible.4  It  would  seem,  however,  that  to  render  the 
partnership  or  firm  liable  for  the  act  of  one  of  its  members  the  patient  should 
hive  employed  the  professional  services  of  the  firm  or  partnership,  and  not 
those  of  an  individual  member.5 

m  Liability  for  Malpractice  of  Others.  —  The  mere  fact  that  a 
physician  who  is  unable  to  assume  or  continue  the  treatment  of  the  case 
recommends  another  physician,  who  is  in  no  sense  in  his  employment,  does 
not  render  the  former  liable  for  injuries  resulting  from  a  want  of  care,  skill, 
and  diligence  on  the  part  of  the  latter.6 

Agents  or  Apprentices.  —  A  physician  is  liable,  however,  for  malpractice  on  the 
part  of  one  who  is  his  agent,7  assistant,8  or  apprentice.9 

n.  Effect  of  Discharge.  —  When  the  physician  has  been  discharged  by 
the  patient  he  is  not  liable  for  injuries  resulting  from  subsequent  treatment.10 
Also  it  has  been  held  that  a  surgeon  discharged  by  a  patient  could  not  be  held 
liable  for  an  injury  resulting  from  failure  to  take  a  step  which  properly  should 
not  have  been  taken  until  after  the  time  at  which  he  was  discharged. 11  But 
if  after  his  discharge  he  volunteers  and  offers  advice  which  deceives  or 
misleads  the  patient,  he  is  responsible  for  injuries  arising  therefrom.13 

o.  Contributory   Negligence  —  (i)  In  General.  —  The  general  rule 

1.  Gross  Error  of  Judgment.  —  Jackson  v.  5.  Whillaker  v.  Collins,  34  Minn.  299,  57 
Burnham,  20  Colo.  532;  McKee  v.  Allen,  94  Am.  Rep.  55. 

111.  App.  147;  Howard  v.  Grover,  28- Me.  97,  Opinions  Expressed  by  One  of  the  Partners  in 

48  Am.  Dec.  478;  Patlen  v.  Wiggin,  51  Me.  the  absence  of  the  other  after  the  employment 

594,  81  A 111.  Dec.  593;  West  v.  Martin,  31  Mo.  is  at  an  end,  as  to  the  propriety  of  the  treat- 

376,  80  Am.  Dec.  107;  Leighton  v.  Sargent,  menr,  or  the  results  attained,  do  not  render  the 

27  N.  H.  460,  59  Am.  Dec.  388;  Becker  v.  Jan-  absent  partner  liable.    Boor  v.  Lowrey,  103 

inski,  (C.  PI.  Tr.  T.)  27  Abb.  N.  Cas.  (N.  Y.)  Ind.  468,  53  Am.  Rep.  519. 

45;  Du  Bois  v.  Decker.  130  N.  Y.  325,  37  Am.  6.  Malpractice    of    Independent  Physician.— 

St.  Rep.  529.  Keller  v.  Lewis,  65  Ark.  578;  Hitchcock  v. 

2.  Experiments.  —  Slater  v.  Baker,  2  Wils.  C.  Burgett,  38  Mich.  501;  Myers  v.  Holborn,  58 
PI.  359;  Jackson  v.  Burnham,  20  Colo.  532;  N.  J.  L.  193.  55  Am.  St.  Rep.  606. 

Tefft  v.  Wilcox,  6  Kan.  46;  Branner  v.  Stor-  Physician  Not  Liable  for  Negligence  of  Nurses 

mont,  9  Kan.  51;  Patten  v.  Wiggin,  51  Me.  594,  of  Charity  Hospital.  —  Perionowsky  7'.  Freeman, 

81  Am.  Dec.  593;  Hesse  v.  Knippel,  1  Mich.  4  F.  &  F.  977. 

N.  P.  109;  Wells  v.  World's  Dispensary  Medi-  7.  Malpractice    of    Agent.  —  Landon  v. 

cal  Assoc.,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  St.  Humphrey,  9  Conn.  209,  23  Am.  Dec.  333. 

Rep.  452;  Pike  v.  Honsinger,  155  N.  Y.  203,  8.  Assistant.  —  Tish  v.  Welker,  5  Ohio  Dec. 

63  Am.  St.  Rep.  655.     Compare  Leighton  v.  725 ;  Wilkins  ?a  Ferrell,  10  Tex.  Ci v.  App.  231. 

Sargent,  27  N.  H.  460,  59  Am.  Dec.  388.  9.  Apprentice. —  Hancke  v.  Hooper,  7  C.  & 

3.  Special  Agreement.  —  Graham  v.  Gautier,  P.  81,  32  E.  C.  L.  444. 

21  Tex.  in.  10.  Effect  of  Discharge.  —  Carpenter  v.  Blake, 

4.  Liability  of  Partnership. —  Hess  v.  Lowrey,  75  N.  Y.  12;  Tish  v.  Welker,  5  Ohio  Dec.  725; 
122  Ind,  225.  17  Am.  St.  Rep.  355;  Hyrne  v.  Lawson  v.  Conaway,  37  W.  Va.  159,  38  Am. 
Erwifl,  23  S.  Car.  226,  55  Am.  Rep.  15.    See  Si.  Rep.  17. 

also  Boor  v.  Lowrey,  ro3  Ind.  468,  53  Am  Rep.  11.  Kendall  v.  Brown,  74  III.  232. 

519.     As  to  attorneys,  see   Attorney   and  12.  Advice  After  Discharge.  —  Carpenter  it 

Client,  vol.  3,  pp.  397,  473.  Blake,  75  N.  Y.  12. 
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with  regard  to  the  effect  of  contributory  negligence  on  the  right  to  recover 
for  personal  injuries  applies  to  actions  for  injuries  arising  from  malpractice,1 
and  it  is  uniformly  held  that  where  negligence  on  the  part  of  the  patient 
proximately  contributes  to  such  injury,  there  can  be  no  recovery.3 

Plaintiff's  Negligence  Not  Contributory.  —  Negligence  on  the  part  of  a  patient  is 
not  a  bar  to  recovery  where  it  did  not  contribute  proximately  to  the  injury 
caused  by  the  defendant's  malpractice.3 

(2)  Failure  to  Obey  Instructions.  —  It  is  the  duty  of  the  patient  to  conform 
to  the  reasonable  and  necessary  prescriptions  and  treatment  ordered  by  the 
physician  or  surgeon,  and  his  failure  which  contributes  to  injury  will  bar 
recovery,4  even  though  his  compliance  is  prevented  by  the  pressure  of 


1.  See  the  title  Contributory  Negligence, 
vol.  7,  p.  371  et  seq. 

2.  Patient's  Contributory  Negligence  —  Illinois. 

—  Haering  v.  Spicer,  92  111.  App.  449;  Little- 
john  v.  Arbogast,  95  111.  App.  605;  Kendall  v. 
Brown,  74  111.  232. 

Indiana.  —  Young  v.  Mason,  8  Ind.  App.  264; 
Gramm  v.  Boener,  56  Ind.  497;  Kelsey  v. 
Hay,  84  Ind.  189;  Jones  v.  Angell,  95  Ind.  376; 
Lower  v.  Franks.  115  Ind.  334.  See  also  Scud- 
der  v.  Crossan,  43  Ind.  343. 

Iowa.  —  Whitesell  v.  Hill,  (Iowa  1896)  66  N. 
W.  Rep.  894;  Beck  v.  German  Klinik,  78  Iowa 
696. 

Massachusetts.  —  Hibbard  v.  Thompson,  109 
Mass.  286. 

Minnesota.  —  Chamberlain  v.  Porter,  9  Minn. 
260. 

Missouri.  —  West  v.  Martin,  31  Mo.  375,  80 
Am.  Dec.  107;  Davis  v.  Spicer,  27  Mo.  App. 
279;  Sanderson  v.  Holland,  3g  Mo.  App.  233. 

Nebraska.  — O'Hara  v.  Wells,  14  Neb.  403. 

New  York.  —  Becker  v.  Janinski,  (C.  PI.  Tr. 
T.)  27  Abb.  N.  Cas.  (N.  Y.)  45;  Link  v.  Shel- 
don, (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  815. 

Ohio.  —  Geiselman  v.  Scott,  25  Ohio  St.  86; 
Robison  v.  Gary,  28  Ohio  St.  241;  Tish  v. 
Welker,  5  Ohio  Dec.  725. 

Pennsylvania.  —  Haire  v.  Reese,  7  Phila. 
(Pa.)  138;  McCandless  v.  McWha,  22  Pa.  St. 
261;  Potter  v.  Warner,  91  Pa.  St.  362,  36  Am. 
Rep.  668;  Reber  v.  Herring,  115  Pa.  St.  599; 
Richards  v.  Willard,  176  Pa.  St.  181.  See  also 
Braunberger  v.  Cleis,  (Pa.)  4  Am.  L.  Reg.  N. 
S.  587. 

Vermont.  —  Wilmot  v.  Howard,  39  Vt.  447, 
94  Am.  Dec.  338. 

West  Virginia.  —  Lawson  v.  Conaway,  37 
W.  Va.  159,  38  Am.  St.  Rep.  17. 

Wisconsin.  —  See  Nelson  v.  Harrington,  72 
Wis.  591,  7  Am.  St.  Rep.  900. 

Negligence  of  Third  Person  Imputed  to  Patient. 

—  Litllejohn  v.  Arbogast,  95  111.  App.  605; 
Chamberlain  v.  Porter,  9  Minn.  260;  Sander- 
son v.  Holland,  39  Mo.  App.  233;  Link  v. 
Sheldon,  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
815;  Potter  v.  Warner,  91  Pa.  St.  362,  36  Am. 
Rep.  668.  See  also  title  Contributory  Negli- 
gence, vol.  7,  p.  371. 

If  an  Office  Patient  Fails  to  Return  for  Further 
Treatment  to  the  physician  or  surgeon  whom 
he  has  employed,  and  from  whom  he  has  re- 
ceived careful  and  skilful  treatment,  and  in 
consequence  of  this  failure  suffers  injury,  he 
cannot  maintain  an  action  therefor,  because  it 
is  his  own  default  and  misfeasance.  Jones  v. 
Angell,  95  Ind.  376;  Dashiell  v.  Griffith,  84 
Md.  363.  See  also  Tucker  v.  Gillette,  n  Ohio 
Dec.  226. 
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The  Employment  of  a  Clairvoyant  Physician  by 
a  Parent  with  full  knowledge  of  his  methods 
of  diagnosis  and  prescription  is  not  such  con- 
tributory negligence  as  will  bar  recovery  for 
injuries  caused  to  the  child  by  the  malpractice 
of  the  physician.  Nelson  v.  Hatrington,  72 
Wis.  591,  7  Am.  St.  Rep.  900.  Compare  Bow- 
man v.  Woods,  1  Greene  (Iowa)  441. 

3.  Plaintiff's  Negligence  Not  Contributory.  — 
Hibbard  v.  Thompson,  109  Mass.  286;  Rich- 
ards v.  Willard,  176  Pa.  St.  189;  Wilmot  v. 
Howard,  39  Vt.  447,  94  Am.  Dec.  338.  See 
also  the  title  Contributory  Negligence,  vol. 
7,  p  382  et  seq.;  and  infra,  this  section.  Con- 
tributory Negligence  A fter  Malpractice. 

In  the  case  first  cited,  illustrations  were  put 
of  a  physician  called  in  to  correct  the  conse- 
quences of  the  plaintiff's  negligence;  or  of  the 
case  where  a  patient  under  neatment  is  guilty 
of  negligence  and  the  physician  continues  his 
treatment  subsequently  to  such  negligence  and 
is  chargeable  with  carelessness. 

4.  Failure  to  Obey  Instructions  —  Illinois.  — 
Haering  v.  Spicer,  92  111.  App.  449;  Litllejohn 
v.  Arbogast,  95  111.  App.  605. 

Indiana.  —  Lower  v.  Franks,  115  Ind.  334; 
Young  v.  Mason,  8  Ind.  App.  264;  Jones  v. 
Angell,  95  Ind.  376. 

Nebraska.  — OTIara  v.  Wells,  14  Neb.  406. 

New  York.  —  Becker  v.  Janinski,  (C.  PI.  Tr. 
T.)  27  Abb.  N.  Cas.  (N.  Y.)  45. 

Ohio.  —  Tish  v.  Welker,  5  Ohio  Dec.  725; 
Geiselman  v.  Scott,  25  Ohio  St.  86. 

Oregon.  —  Heath  v.  Glisan,  3  Oregon  66. 

Pennsylvania.  —  Haire  v.  Reese,  7  Phila. 
(Pa.)  138;  McCandless  v.  McWha,  22  Pa.  St. 
261. 

West  Virginia.  —  Lawson  v.  Conaway,  37 
W.  Va.  159,  38  Am.  St.  Rep.  17. 

The  Information  Given  by  the  Surgeon  to  the 
Patient  concerning  the  nature  of  his  malady  is 
a  circumstance  which  should  be  considered  in 
determining  whether  the  patient  in  disobev 
ing  the  instructions  of  the  surgeon  was  guilty 
of  contributory  negligence.  Geiselman  v. 
Scott,  25  Ohio  St.  86. 

The  Patient  Is  under  No  Duty  to  Submit  to 
Treatment  Injurious,  Painful,  and  such  as  no 
practitioner  of  ordinary  skill  would  adopt  or 
sanction.  McCandless  v.  McWha,  22  Pa.  St. 
261;  Potter  v.  Warner,  91  Pa.  St.  362,  36  Am. 
Rep.  668.  See  also  Du  Bois  v.  Decker,  130  N. 
Y.  325,  27  Am.  St.  Rep.  529;  Geiselman  v 
Scott,  25  Ohio  St.  86;  Haire  v.  Reese,  7  Phila 
(Pa.)  138. 

In  the  Case  of  an  Insane  Patient,  the  same 
obedience  to,  and  compliance  with,  the  in- 
structions of  the  physician  are  not  required  to 
relieve  him  from  contributory  negligence,  but 
Vomme  XXII. 
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pain.1  If  the  condition  of  the  patient  is  such  that  he  cannot  be  made  to  under- 
stand the  necessity  of  the  treatment  proposed,  and  the  members  of  his  family 
having  him  in  charge  refuse  to  allow  the  proposed  treatment,  then  the  physi- 
cian or  surgeon  is  not  required  to  use  force,  and  is  relieved  from  liability  for 
injuries  arising  from  the  failure  to  apply  the  treatment.2  Nor  is  the  prac- 
titioner liable  for  injuries  resulting  from  a  course  of  treatment  followed  by  him 
at  the  patient's  request  and  against  his  own  advice;  3  nor  where  the  injury  is 
contributed  to  by  interference  of  the  patient  while  the  surgeon  is  performing 
his  duties.4 

Even  Though  No  Instructions  Are  Given  the  Patient,  he  is  required  to  exercise  such 
ordinary  prudence  as  would  be  expected  of  a  person  situated  in  his  condition, 
and  a  failure  on  his  part  to  exercise  this  prudence  will  prevent  recovery.5 

(3)  Failure  to  Secure  Assistance  Requested.  —  Also,  if  the  patient  refuses  or 
neglects  to  procure  needed  assistance  requested  by  the  physician,  there  can 
be  no  recovery  for  such  injuries  as  arise  therefrom.6 

(4)  Contributory  Negligence  After  Malpractice.  —  Where,  however,  liability 
for  malpractice  has  been  incurred,  subsequent  negligence  of  the  patient,7  or 
of  another  practitioner  subsequently  called  in,8  of  such  nature  as  to  aggravate 
the  injury,  does  not  discharge  the  liability  of  the  physician,  but  merely  goes 
in  mitigation  of  damages. 

(5)  Failure  to  Consult  Anot/icr  Physician.  —  The  patient's  failure  to  con- 
sult another  physician  is  not  contributory  negligence,  unless  he  is  fully  aware 
that  his  injury  has  not  been,  and  is  not  being,  properly  treated.9 

p.  Limitation  of  Action.  —  In  the  note  are  collected  some  cases  which 
have  arisen  under  the  statutes  of  various  states  as  to  the  limitation  for  an 
action  of  malpractice. 10 

Accrual  of  Right  of  Action.  —  The  right  of  action  accrues  and  the  statute  begins* 


it  seems  that  in  such  a  case  the  determination 
of  the  questiot;  rests  largely  upon  the  degree  of 
his  mental  unsoundness.  People  v.  New  York 
Hospital,  3  Abb.  N.  Cas.  (N.  Y.)  229. 

1.  Inability  to  Comply  with  Instructions.  — 
Haire  v.  Reese.  7  Phila.  (Pa.)  138;  McCandless 
v.  McWha,  22  Pa.  St.  261. 

2.  Patient  Not  Able  to  Understand  Necessity  of 
Treatment.  —  Littlejohn  v.  Arbogast,  95  111. 
App.  605. 

3.  Treatment  Given  by  Patient's  Request.  — 
Gramm  v.  Boener,  56  Ind.  497.  See  also 
Hancke  v.  Hooper,  7  C.  &  P.  81,  32  E.  C.  L. 
444- 

4.  Interference  by  Patient.  —  Youngs.  Mason, 
8  Ind.  App.  264. 

Physician  Not  Liable  for  Injury  Caused  by 
Voluntary  Act  of  Patient.  —  Richards  v.  Willard, 
176  Pa.  St.  181. 

5.  Duty  of  Patient  to  Use  Ordinary  Prudence.  — 
Tish  r.  Welker,  5  Ohio  Dec.  725.  See  also 
Richards  v.  Willard,  176  Pa.  St.  181. 

6.  Not  Procuring  Assistance.  —  Haering  v. 
Spicer,  92  [11  App.  449. 

7.  Subsequent  Negligence  —  Massachusetts.  — 
Hibbard  v.  Thompson,  109  Mass.  286. 

Missouri.  —  Sanderson  v.  Holland,  39  Mo. 
App.  233. 

New  York.  —  Carpenter  v.  Blake,  75  N.  Y. 
12;  Du  Bois  v.  Decker,  130  N.  Y.  325,  27  Am. 
St.  Rep.  529. 

North  Carolina.  —  McCracken  v.  Smathers, 
122  N.  Car.  799. 

Pennsylvania.  —  Richards  v.  Willard,  176 
Pa.  St.  181. 

Vermont.  —  Wilmot  v.  Howard,  39  Vt.  447. 
94  Am.  Dec.  338. 
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West  Virginia.  —  Lawson  v.  Conaway,  37 
W.  Va.  159.  38  Am.  St.  Rep.  17. 

Wisconsin.  —  See  Gates  v.  Fleischer,  67  Wis. 
504. 

See  also  the  title  Contributory  Negligence, 
vol.  7,  pp.  387,  452. 

8.  Subsequent  Negligence  of  Another  Physician. 
—  Carpenter  v.  Blake,  75  N.  Y.  12;  Link  v. 
Sheldon,  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
815;  Hathorn  v.  Richmond,  48  Vt.  557. 

The  refusal  of  a  patient  to  allow  a  surgeon 
employed  subsequently  to  the  alleged  malprac- 
tice to  attempt  an  experiment  for  the  purpose 
of  reducing  the  injury,  does  not  lessen  the 
physician's  liability  for  malpractice.  Cham- 
berlin  v.  Morgan,  68  Pa.  St.  168.  See  also 
Fowler  v.  Sergeant,  1  Grant  Cas.  (Pa.)  355. 

9.  Schoonover  v.  Holden,  (Iowa  1901)  87  N. 
W.  Rep.  737. 

10.  Limitations  — ■  Illinois.  —  Two  years  :  see 
McKee  v.  Allen,  94  111.  App.  147. 

Indiana.  —  Six  years:  Staley  v.  Jameson,  46 
Ind.  159,  15  Am.  Rep.  285;  Burns  v.  Baren- 
field,  84  Ind.  43. 

Iowa.  — Two  years:  Fadden  v.  Satterlee,  43 
Fed.  Rep.  568  (Code  Iovva,  §  2529). 

Kentucky.  —  Five  years:  Menefee  v.  Alex- 
ander, (Ky.  1899)  53  S.  W.  Rep.  653,  (Stat.  Ky., 
§  2515). 

Montana.  —  Five  years:  Coady  v.  Reins,  1 
Mont.  424  (Act  of  Feb.,  1865,  §  8,  as  amended 
by  Act  of  Jan.,  1870;  Civ.  Code,  §  513). 

New  York.  —  Three  years:  Burrell  v.  Pres- 
ton, 54  Hun  (N.  Y.)  70  (Code  Civ.  Pro.  N.  Y., 
§  383). 

Ohio. — One  year:   Tucker  v.  Gillette,  12 
Ohio  Cir.  Dec.  401,  22  Ohio  Cir.  Ct.  664  (Bates's 
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to  run  at  the  time  the  injury  is  received,  not  from  the  time  the  damage  is 
developed.1 

q.  Recovery  for  Services  as  Defense.  —  In  New  York  it  appears  to 
be  well  settled  that  a  recovery  by  a  physician  for  services,  even  though  it  is 
a  judgment  by  default,  bars  an  action  by  the  patient  for  malpractice.2  In 
other  jurisdictions,  while  a  recovery  for  compensation  in  an  action  where  the 
malpractice  was  set  up  as  a  defense,  is  a  bar  to  an  action  for  the  malpractice,3 
yet  it  is  otherwise  where  the  judgment  for  compensation  is  by  default.4 

r.  Damages  —  (i)  Who  May  Recover.  —  It  has  been  seen  above  that  the 
practitioner  is  liable  to  the  one  injured  by  reason  of  his  malpractice.5  But  in 
the  case  of  injuries  to  married  women,  infants,  and  servants,  the  physician  is 
exposed  to  an  additional  action  by  the  husband,  father,  or  master  for  the  loss 
of  services,  etc.6 

(2)  Measure  of  Damages.  —  In  actions  for  malpractice,  the  damages 
awarded  are  generally  compensatory.7    The  elements  of  recovery  and  the 


Annot.  Stat.  (1897),  §  4983).  As  to  former 
limitation,  see  Shuman  v.  Drayton,  8  Ohio 
Cir.  Dec.  12,  14  Ohio  Cir.  Ct.  328. 

West  Virginia.  —  Kuhn  v.  Brownfield,  34 
W.  Va.  252. 

Ontario.  —  One  year:  Miller  v.  Ryerson,  22 
Ont.  369  (Rev.  Stat.  Ont.,  c.  148.  §  40). 

See  generally  1  he  title  Limitation  of  Ac- 
tions, vol.  19,  p.  278  et  seq. 

Effect  of  Alteration  of  Statutory  Limitation  on 
Existing-  Bight  of  Action.  —  See  Coady  v.  Reins, 
1  Mont.  424;  Shuman  v.  Drayton,  8  Ohio  Cir. 
Dec.  12,  14  Ohio  Cir.  Ct.  328. 
•  Amendment  of  Pleading  as  Affecting  Running  of 
Statute.  —  See  Kuhn  v.  Brownfield,  34  W.  Va. 
252. 

Commencement  of  Suit  Dates  from  Issuance  of 
First  Summons. —  McK.ee  v.  Allen,  94  111.  App. 
147. 

Stat.  Wis.,  §  4222,  requiring  notice  of  in- 
jury to  be  given  within  one  year  after  the 
accident  in  actions  for  personal  injuries,  does 
not  make  such  notice  a  condition  precedent  to 
the  right  of  recovery,  but  is  merely  a  statuie 
of  limitations.  Meisenheimer  v.  Kellogg,  106 
Wis.  30. 

1.  Accrual  of  Right  of  Action.  —  Fadden  v. 
Satterlee.  43  Fed.  Rep.  568;  Menefee  v.  Alex- 
ander, (Ky.  1899)  53  S.  W.  Rep.  653;  Coady  v. 
Reins,  1  Mont.  424.  See  generally  the  title 
Limitation  of  Actions,  vol.  ig,  p.  193  et  seq. 

Action  Accrues  upon  Termination  of  Professional 
Services. —  Miller  v.  Ryerson,  22  Ont.  369. 

Infancy  does  not  prevent  the  running  of  the 
statute.    Miller  v.  Ryerson  22  Ont.  369. 

2.  Action  Barred  in  New  York  by  Recovery  for 
Services. —  Bellinger  v.  Craigue,  31  Barb.  (N. 
Y.)  534;  Gates  v.  Preston,  41  N.  Y.  113;  Blair 
v.  Bartlett,  75  N.  Y.  150,  31  Am.  Rep.  455; 
Schopen  v.  Baldwin,  83  Hun  (N.  Y.)  234.  See 
also  Schwinger  v.  Raymond,  83  N.  Y.  197,  38 
Am.  Rep.  415. 

Independent  Covenants  Such  as  Warranties  will, 
it  seems,  prevent  a  cross  action  for  the  non- 
performance of  the  physician's  contract  from 
bsing  barred  by  a  recovery  for  compensation. 
Schopen  v.  Baldwin,  83  Hun  (N.  Y.)  234. 

3.  Malpractice  Used  as  Defense  —  Illinois.  — 
Howell  v.  Goodrich,  69  III.  556. 

Indiana.  —  Goble  v.  Dillon,  86  Ind.  327,44 
Am.  Rep,  308. 

Minnesota.  —  Jordahl  v.  Berry,  72  Minn.  119, 
71  Am.  St.  Rep.  469. 
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Ohio.  —  Sykes  v.  Bonner,  1  Cine.  Super.  Ct. 

464. 

Tennessee.  —  Sale  v.  Eichberg,  105  Tenn.  333. 

West  Virginia.  —  Lawson  v.  Conaway,  37 
W.  Va.  159  38  Am.  St.  Rep.  17. 

Wisconsin.  —  Ressequie  v.  Byers,  52  Wis. 
650,  38  Am.  Rep.  775- 

An  Appearance  by  the  defendant  in  an  action 
for  fees  bars  the  action  for  malpractice,  unless 
the  record  shows  that  the  appearance  was  not 
to  defend  but  only  to  disclaim  a  waiver  of  his 
own  right.  Lawson  v.  Conaway,  37  W.  Va. 
159,  38  Am.  St.  Rep.  17. 

The  Recovery  by  One  of  Two  Surgeons  of  a 
judgment  in  an  action  for  compensation  is  not 
a  bar  as  to  the  other  to  a  subsequent  action 
for  malpractice  against  both.  Goble  v.  Dillon, 
86  Ind.  327,  44  Am.  Rep.  308. 

4.  Judgment  by  Default.  —  Goble  v.  Dillon,  86 
Ind.  327,  44  Am.  Rep.  308;  Jordahl  v.  Berry, 
72  Minn.  119,  71  Am.  Si.  Rep.  469;  Sykes  v. 
Bonner,  1  Cine.  Super.  Ct.  464;  Sale  v.  Eich- 
berg, 105  Tenn.  333;  Lawson  v.  Conaway,  37 
W.  Va.  159,  38  Am.  St.  Rep.  17.  See  also 
Howell  v.  Goodrich,  69  111.  556;  Ressequie  v. 
Byers,  52  Wis.  650,  38  Am.  Rep.  775. 

Enforced  Confession.  —  So  when,  in  the  action 
for  fees,  the  defendant  confessed  judgment, 
the  confession  being  required  as  a  condition 
to  the  issuance  of  an  injunction  against  the 
use  of  the  judgment  as  a  defense  in  the  mal- 
praciice  action.  Sale  v.  Eichberg,  105 Tenn. 333. 

5.  Recovery  by  Person  Injured.  —  See  supra, 
this  section,  Civil  Liability — In  General. 

Subsequent  Refusal  to  Submit  to  Proper  Remedy 
as  Affecting  Right  to  Recover.  —  Fowler  v. 
Sergeant,  1  Grant  Cas.  (Pa.)  355. 

6.  Action  by  Husband,  Father,  or  Master,  — 
Long  v.  Morrison,  14  Ind.  595,  77  Am.  Dec.  72. 
See  also  Stone  v.  Evans,  32  Minn.  243;  Cross 
v.  Guthery,  2  Root  (Conn.)  90,  1  Am.  Dec.  61. 

Married  Women's  Right  to  Recover  under  Stat- 
ute.—  See  Barnett  v.  Leonard,  66  Ind.  422; 
Becker  v.  Janinski,  (C.  PI.  Tr.  T.)  27  Abb.  N. 
Cas.  (N.  Y.)  45. 

In  an  Action  by  a  Husband  and  Wife  to  recover 
for  malpractice  on  the  wife,  where  there  is 
not  a  claim  made  for  loss  of  services,  evidence 
that  the  husband  is  dependent  upon  the  wife's 
labor  is  admissible.  Twombly  v.  Leach,  11 
Cush.  (Mass.)  397. 

7.  Compensation  for  Injuries  —  Georgia.  — 
Smith  v.  Overby,  30  Ga.  241. 
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principles  upon  which  damages  are  awarded  in  all  cases  of  injury  to  the 
person  are  fully  treated  elsewhere  in  this  work.1 

s.  Evidence.  —  In  actions  for  malpractice  the  same  rules  as  to  the  admis- 
sibility and  relevancy  of  evidence  obtain  as  in  other  actions  for  negligence.  A 
reference  to  articles  wherein  these  subjects  are  treated  is  given  in  the  note.2 

Ordinary  Effect  of  Injury.  —  In  an  action  for  malpractice,  evidence  to  show 
that  the  complaint  from  which  the  patient  was  suffering  ordinarily  produces 
the  injury  for  which  recovery  is  sought  is  competent.3 

Results  in  Other  Cases.  —  While  it  is  competent  to  testify  to  the  proper  practice 
in  such  cases  as  pursued  from  study  or  established  by  experience,4  it  is  not 
admissible  for  the  physician  to  testify  as  to  the  results  of  the  treatment  of 
similar  cases  by  him  in  his  previous  practice.5 

The  General  Reputation  of  a  Physician  for  Competency  and  Skill  Is  Inadmissible  in  an  action 


Kansas.  — Tefft  v.  Wilcox,  6  Kan.  46. 
Missouri.  —  Carpenter  v.  McDavitt,  53  Mo. 
App.  393. 

New  Hampshire.  —  Leighton  v.  Sargent,  31 
N.  H.  119,  64  Am.  Dec.  323. 

New  York.  —  Becker  v.  Janinski,  (C.  PI. 
Tr.  T.)  27  Abb.  N.  Cas.  (N.  Y.)  45. 

North  Carolina.  —  McCracken  v.  Smathers, 
122  N.  Car.  799. 

Ohio.  —  Tish  v.  VVelker,  5  Ohio  Dec.  725. 

Pennsylvania.  —  Fowler  v.  Sergeant,  1  Grant 
Cas.  (Pa.)  355- 

Tennessee.  —  Sale  v.  Eichberg,  105  Tenn.  333. 

Texas.  —  BrooKe  v.  Clark,  57  Tex.  105. 

Compromise  Verdicts  Disapproved.  —  Heath  v. 
Glisan,  3  Oregon  64;  Boydston  v.  Giltner,  3 
Oregon  11S. 

Nominal  Damages  Where  Effects  of  Disease  and 
Want  of  Skill  Not  Separable.  —  See  title  Dam- 
ages, vol.  8,  p.  556. 

Exemplary  Damages.  —  Cochran  v.  Miller.  13 
Iowa  128;  Gray  v.  Little,  126  N.  Car.  385; 
braunberger  v.  Cleis.  4  Am.  L.  Reg.  N.  S.  587; 
Brooke  v.  Clark,  57  Tex.  105.  See  also  Wen- 
ger  v.  Calder,  78  111.  275.  See  the  titles  Death 
by  Wrongful  Act,  vol.  8,  p.  924;  Exfmplary 
Damages,  vol.  12,  p.  2  passim,  and  especially 
P.  T7- 

Recovery  for  Refusal  to  Continue  Attendance. 

—  Lalhrope  v.  Flood,  (Cal.  1901)  63  Pac.  Rep. 
1007. 

Recovery  for  Mental  Suffering  and  Humiliation. 

—  Lathrope  v.  Flood,  (Cal.  1901)  63  Pac.  Rep. 
1007. 

Recovery  for  Intrusion  of  Stranger  in  Confine- 
ment Case.  —  De  May  v.  Roberts,  46  Mich.  160, 
41  Am.  Rep.  154. 

Injury  Caused  by  Physician  Communicating  In- 
fectious Disease.  —  Pipers.  Manifee,  12  B.  Mon. 
(Ky.)  465,  54  Am.  Dec.  547. 

Contributory  Negligence  —  Apportionment  of 
Damages.  —  See  the  1  i tie  Contributory  Negli- 
gence, vol.  7,  p.  451. 

1.  See  the  title  Damages,  vol.  8,  p.  537 
passim,  and  especially  p.  641  et  sea. 

2.  See  generally  the  title  Negligence,  vol. 
21,  p.  517  et  sea. 

Evidence  of  Negligence  —  Stiffness  and  De- 
formity of  Fraetttred  Limb  as  Evidence  of  Mai- 
practice.  —  See  Hickerson  v.  Neely,  (Ky.  1900) 
54  S.  W.  Rep.  842;  Piles  v.  Hughes,  10  Iowa 
579- 

Failure  to  Remove  Placenta  as  Evidence  of 
Negligence.  —  Moratzky  v.  Wirth,  67  Minn.  46. 
Evidence  of  Re-fracture   by  Physician  Not 


Sufficient  to  Show  His  Malpractice.  —  Boydston 
v.  Giltner,  3  Oregon  118. 

Skill  Inferred  from  the  Success  of  the  Opera- 
tion. —  Alder  v.  Buckley,  1  Swan  (Tenn.)  69. 

Change  of  Course  of  Treatment  Arot  Evidence 
of  Malpractice.  —  Wood  v.  Barker,  49  Mich.  295. 

The  Physician' s  Failure  to  Demand  Pay  is  no 
evidence  of  his  incompetency.  Baird  v.  Gil- 
lett,  47  N.  Y.  186. 

Such  evidence  introduced  by  the  physician 
is  harmless  error.  Jones  v.  Angell,  95  Ind.  378. 

Evidence  of  Intoxication  of  Physician  Admis- 
sible as  Part  of  Res  Gestae.  —  Meirill  v.  Pepper- 
dine,  9  Ind.  App.  416. 

Burden  of  Proof  and  Presumptions.  —  See  titles 
Contributory  Negligence,  vol.  7,  p.  453; 
Negligence,  vol.  21,  p.  510  et  seq.;  and  gen- 
erally the  titles  Burden  of  Proof,  vol.  5,  p. 
21;  Presumptions,  post. 

Consent  of  Patient  to  Operation  Presumed.  — 
State  v.  Housekeeper,  70  Md.  162,  14  Am.  St. 
Rep.  340;  M'Clallen  v.  Adams,  19  Pick. 
(Mass.)  333,  31  Am.  Dec.  140. 

Natural  Presumption  of  Skill.  —  Graham  v. 
Gautier,  21  Tex.  in. 

Expert  Evidence.  —  See  the  title  Expert  and 
Opinion  Evidence,  vol.  12,  p.  414  passim, 
especially  p.  454. 

Evidence  of  Non-expert  as  to  Condition  of  In- 
jured Member  Admissible. —  Williams  v.  Nally, 
(Ky.  1898)45  S.  W.  Rep.  874.  See  also  Mc- 
Kleroy  v.  Sevvell,  73  Ga.  657,  and  the  title 
Expert  and  Opinion  Evidence,  vol.  12,  p.  488. 

Medical  Books  and  Photographs. —  Medical 
books  are  inadmissible.  See  the  title  Docu- 
mentary Evidence,  vol.  9,  p.  887  el  seq.;  and 
see  Peck  v.  Hutchinson,  88  Iowa  320;  Van 
Skike  v.  Potter,  53  Neb.  28.  See  also  Wil- 
liams v.  Nally,  (Ky.  1898)  45  S.  W.  Rep.  874- 

X-ray  photographs  may  be  introduced.  See 
the  titles  Documentary  Evidence,  vol.  9,  p. 
899;  Photographs,  ante. 

Functions  of  Court  and  Jury.  —  See  the  titles 
Negligence  vol.  21,  p.  498;  Questions  of  Law 
and  Fact. 

3.  Ordinary  Result  of  Injury.  —  Peck  v. 
Hutchinson,  88  Iowa  320. 

4.  Evidence  of  Proper  Practice.  — Link  v.  Shel- 
don, 136  N.  Y.  1;  Quinn  v.  Higgins,  63  Wis. 
664,  53  Am.  Rep.  305.  See  also  Fisher  v. 
Niccolls,  2  111.  App.  484;  Twombly  v.  Leach, 
11  Cush.  (Mass.)  397. 

5.  Evidence  of  Results  in  Previous  Cases.  — 
Leighton  v.  Sargent,  31  N.  H.  119,  64  Am.  Dec. 
323;  Link  v.  Sheldon,  136  N.  Y.  1. 
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for  malpractice,  because  the  issue  is  his  conduct  in  the  particular  case.1  But 
where  his  skill  and  intelligence  become  a  material  issue,  such  evidence  is 
admissible.2 

3.  Criminal  Liability  —  a.  In  General. — Where  the  death  of  a  person 
results  from  the  criminal  negligence  of  the  practitioner  in  the  treatment  of  the 
case,  the  latter  is  guilty  of  manslaughter.3  This  liability  is  not  dependent 
on  whether  or  not  the  one  undertaking  the  treatment  of  the  case  is  a  duly 
licensed  practitioner,  or  merely  assumes  to  act  as  such,  but  attaches  to  both 
classes.4  Nor  is  it  material,  in  determining  this  criminal  liability,  that  the 
practitioner,  or  one  assuming  to  act  as  such,  acted  with  good  intent  in  admin- 
istering the  treatment,  and  did  so  with  the  expectation  that  the  result  would 
prove  beneficial.5 

b.  Criminal  Negligence  —  in  General.  —  The  real  question  upon  which 
the  criminal  liability  depends  is  whether  there  was  criminal  negligence. 
Criminal  negligence  is  largely  a  matter  of  degree,  incapable  of  precise  defini- 
tion,6 and  whether  or  not  it  exists  to  such  a  degree  as  to  involve  criminal  lia- 
bility is  to  be  determined  by  the  jury.7  Criminal  negligence  exists  where  the 
physician  or  surgeon,  or  person  assuming  to  act  as  such,  exhibits  gross  lack  of 
competency  8  or  gross  inattention,9  or  criminal  indifference  to  the  patient's 

So  where  the  evidence  offered  related  to  a 
time  several  years  before  the  malpractice 
charged.    Greeno  v.  Roark,  8  Kan.  App.  390. 

3.  Liability  for  Manslaughter.  —  See  the  title 
Murder  and  Manslaughter,  vol.  21,  p.  197. 
See  also  the  following  cases: 

England.  —  Reg.  v.  Crick,  I  F.  &  F.  519; 
Rex  v.  Van  Butchell.  3  C.  &  P.  629,  14  E.  C. 
L.  493;  Rex  v.  Williamson,  3  C.  &  P.  635,  14 
E.  C.  L.  497;  Rex  v.  Long,  4  C.  &  P.  423,  19 
E.  C.  L.  454;  Reg.  v.  Spencer,  10  Cox  C.  C. 
525;  Reg.  v.  Macleod,  12  Cox  C.  C.  534. 

Kansas.  —  State  v.  Reynolds,  42  Kan.  320. 
16  Am.  St.  Rep.  483. 
Michigan.  —  Hyatt  v.  Adams,  16  Mich.  198. 
Washington.  —  State  v.  Gile,  8  Wash.  12. 

4.  License  Immaterial.  —  Reg.  v.  Spilling,  2 
M.  &  Rob.  107;  Rex  v.  Van  Butchell,  3  C.  & 
P.  629.  14  E.  C.  L.  493;  Rex  v.  Long,  4  C.  & 
P.  398,  19  E.  C.  L.  440;  Rex  v.  Long,  4  C. 
&  P.  423,  19  E.  C.  L.  454;  Reg.  v.  Macleod, 
12  Cox  C.  C.  534.  See  Com.  v.  Thompson,  6 
Mass.  134;  Com.  v.  Pierce,  138  Mass.  165,  52 
Am.  Rep.  264. 

5.  Intent  Immaterial.  —  Rex  v.  Simpson,  4  C. 
&  P.  398  note,  19  E.  C.  L.  445  note;  Com.  v. 
Pierce,  138  Mass.  165,  52  Am.  Rep.  264,  limit- 
ing Com.  v.  Thompson,  6  Mass.  134. 

6.  Criminal  Negligence  Essential.  —  Reg.  v. 
Chamberlain,  10  Cox  C.  C.  486. 

7.  Criminal  Negligence  Question  of  Fact.  — 
Webb's  Case,  2  Lewin  C.  C.  196,  I  M.  &  Rob. 
405;  Reg.  v.  Crick,  1  F.  &  F.  519;  Reg.  v. 
Crook,  1  F.  &  F.  521;  Reg.  v.  Markuss,  4  F. 
&  F.  356;  Reg.  v.  Chamberlain,  10  Cox 
C.  C.  486;  Reg.  v.  Spencer,  10  Cox  C.  C.  525; 
State  v.  Hardister,  38  Ark.  605,  42  Am.  Rep.  5. 

8.  Facts  Constituting  Criminal  Negligence.  — 
Reg.  v.  Macleod,  12  Cox  C.  C.  534;  State  v. 
Hardister,  38  Ark.  605,  42  Am.  Rep.  5;  Hyatt 
v.  Adams,  16  Mich.  180;  Stale  v.  Gile,  8 
Wash.  12. 

Where  one  assuming  to  act  as  a  practitioner 
directed  that  the  clothes  of  the  patient  should 
be  kept  saturated  with  kerosene  oil,  he  was 
held  liable  for  the  patient's  death.  Com.  v. 
Pierce,  138  Mass.  165,  52  Am.  Rep.  264. 

9.  Rex  v.  Williamson,  3  C.  &  P.  635,  14  E 
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1.  General  Character  Inadmissible  —  Illinois. 
—  Holtzman  v.  Hoy,  118  111.  534,  59  Am.  Rep. 
390. 

Kentucky. — Alexander  v.  Menefee,  (Ky. 
1901)  64  S.  W.  Rep.  855. 

Michigan.  —  Mayo  v.  Wright,  63  Mich.  32. 

New  Hampshire.  —  Leighton  v.  Sargent,  31 
N.  H.  119,  64  Am.  Dec.  323. 

New  York.  —  Degnan  v.  Ransom,  83  Hun 
(N.  Y.)  267,  distinguishing  Carpenter  v.  Blake, 
50  N.  Y.  696. 

Oregon. — Williams  v.  Poppleton ,  3  Oregon  1 39. 

Pennsylvania.  —  Mertz  v.  Detweiler,  8  W.  & 
S.  (Pa.)  376. 

See  also  the  titles  Character  (in  Evidence), 
vol.  5,  p.  861;  Negligence,  vol.  21,  p.  523. 

Evidence  that  Physician  Obtained  Irregularly 
Certificate  to  Practice  Inadmissible.  —  Bute  v. 
Potts,  76  Cal.  304;  Grannis  v.  Branden,  5 
Day  (Conn.)  260,  5  Am.  Dec.  143. 

Evidence  of  General  Reputation  of  Institution 
Attended  by  Physician  inadmissible  upon  ques- 
tion of  skill.  Leighton  v.  Sargent,  31  N.  H. 
119,  64  Am.  Dec.  323. 

Admissibility  of  Evidence  that  Practitioner 
Engaged  in  Other  Pursuits.  —  See  Hess  v. 
Lowrey,  122  Ind.  225,  17  Am.  St.  Rep.  355; 
Mayo  v.  Wright,  63  Mich.  32. 

Evidence  of  Skill  of  Assistant.  —  See  Jones 
v.  Angell,  95  Ind.  376;  Leighton  v.  Sargent, 
31  N.  H.  119,  64  Am.  Dec.  323. 

2.  Evidence  of  Reputation  Admissible.  —  Lacy 
v.  Kossuth  County,  106  Iowa  16;  Vanhooser 
v.  Berghoff,  90  Mo.  487;  Carpenter  v.  Blake, 
50  N.  Y.  969. 

Such  evidence  becomes  admissible  on  the 
part  of  the  defendant  to  meet  the  evidence  of 
a  physician  introduced  by  the  plaintiff  to  show 
the  error  in  the  defendant's  diagnosis.  Van- 
hooser v.  Berghoff,  90  Mo.  487.  Or  on  the 
part  of  the  plaintiff,  where  the  defendant  has 
been  allowed  to  show  his  general  character  for 
skill.  Grannis  v.  Branden,  5  Day  (Conn.)  260, 
5  Am.  Dec.  143. 

Evidence  of  Subsequent  or  Prior  Good  Reputa- 
tion Inadmissible. — Smith  v.  Stump,  12  Ind. 
App.  359  (subsequent);  Leighton  v.  Sargent, 
31  N.  H.  119,  64  Am.  Dec.  323  (subsequent). 
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safety.1  This  may  arise  from  his  gross  ignorance  of  the  science  of  medicine 
or  surgery,2  and  of  the  effect  of  the  remedies  employed  ;  3  through  his  gross 
negligence  in  the  application  and  selection  of  remedies;4  his  lack  of  proper 
skill  in  the  use  of  instruments;5  or  through  his  failure  to  give  proper 
instructions  to  the  patient  as  to  the  use  of  the  medicine.6 

Errors  of  Judgment.  —  Where  the  person  treating  the  case  does  nothing  which 
a  skilful  person  might  not  do,  and  death  results  merely  from  an  error  of 
judgment  on  his  part,7  or  an  inadvertent  mistake,  he  is  not  liable.8 

Person  Acting  in  Emergency.  —  It  would  seem  that  one  unskilled  in  the  art  of 
medicine  will  not  be  held  accountable  for  death  resulting  through  his  igno- 
rance of  the  treatment  of  a  case,  where  he  assumes  to  treat  the  case  in  a 
sudden  emergency,  and  in  the  absence  of  professional  aid.9 

c.  Consent  to  Operation  as  Affecting.  —  The  consent  of  the  patient 
to  the  operation  is  not  a  good  defense  in  an  action  for  manslaughter,  unless 
the  operation  is  performed  with  due  care  and  skill.10 

d.  Connection  of  Defendant  with  Malpractice.  —  The  mere  fact 
that  the  original  injury  was  caused  by  another  does  not  relieve  the  person 
guilty  of  malpractice  from  liability  for  the  death,  if  the  remedy  which  he 
employed  was  improper  and  dangerous.  But  if  he  applied  the  proper  remedy, 
the  person  originally  causing  the  injury,  and  not  the  practitioner,  is  liable.11 
In  determining  criminal  liability  for  malpractice,  it  is  immaterial  whether  the 
person  administering  the  remedy  prepared  it  himself  or  procured  it  from 
another,12  or  whether  he  himself  administered  it  or  merely  recommended  it  to 
the  patient.13 

PIAZZA.  —  See  note  14. 
PICCAGE. —  See  note  15. 
"PICE."  —  See  note  16. 


C.  L.  497;  Rex  v.  Long,  4  C.  &  P.  398,  19  E. 
C.  L.  440;  Reg.  v.  Chamberlain,  10  Cox 
C.  C.  486;  State  v.  Hardister,  38  Ark.  605,  42 
Am.  Rep.  5. 

1.  Rex  v.  Williamson,  3  C.  &  P.  635,  14  E. 
C.  L.  497;  Rex  v.  Long,  4  C.  &  P.  398,  423,  19 
E.  C.  L.  440,  454;  Com.  v.  Pierce,  138  Mass. 
165,  52  Am.  Rep.  264. 

2.  Webb's  Case,  2  Lewin  C.  C.  196,  1  M.  & 
Rob.  405;  Rex  v.  Williamson,  3  C.  &  P.  635, 
14  E.  C.  L.  497;  Rex  v.  Long,  4  C.  &  P.  398, 
19  E.  C.  L.  440. 

3.  Rex  v.  Webb,  1  M.  &  Rob.  405,  2  Lewin  C. 
C.  196;  Reg.  v.  Markuss,  4  F.  &  F.  356;  State 
v.  Hardister,  38  Ark.  606,  42  Am.  Rep.  5. 

Thus  the  defendant  has  been  held  criminally 
liable  where  corrosive  sublimate  was  applied 
as  a  remedy  for  cancer,  Reg.  v.  Crook,  1  F. 
&  F.  521;  or  as  an  emetic  to  remove  mercury 
from  the  system,  Rex  v.  Simpson,  4  C.  &  P. 
398  note,  19  E.  C.  L.  445  note.  And  where 
other  dangerous  medicines  such  as  arsenic, 
Reg.  v.  Chamberlain,  10  Cox  C.  C.  486;  and 
lobelia,  Reg.  v.  Crick,  1  F.  &  F.  519,  were  ad- 
ministered by  one  ignorant  of  their  effect. 

4.  Webb's  Case,  2  Lewin  C.  C.  196,  1  M.  & 
Rob.  405;  Reg.  v.  Markuss,  4  F.  &  F.  356; 
Reg.  v.  Chamberlain.  10  Cox  C.  C.  486;  Rex 
v.  Simpson,  4  C.  &  P.  398  note,  19  E.  C.  L. 
445  note;  State  v.  Hardister,  38  Ark.  605,  42 
Am.  Rep.  5. 

6.  Reg.  v.  Spilling,  2  M.  &  Rob.  107. 

6.  Reg.  v.  Chamberlain,  10  Cox  C.  C.  486. 

7.  Error  of  Judgment.  —  Rex  v.  Van  Butchell, 
3  C.  &  P.  629,  14  E.  C.  L.  493;  Rex  v.  William- 
son, 3  C.  &  P.  635,  14  E.  C.  L.  497;  Reg.  v. 
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Macleod,  12  Cox  C.  C.  534;  State  v.  Hardisler, 

38  Ark.  605,  42  Am.  Rep.  5;  State  v.  Schultz, 
55  Iowa  628,  39  Am.  Rep.  187. 

8.  Webb's  Case,  2  Lewin  C.  C.  196,  1  M.  & 
Rob.  405;  Reg.  v.  Spencer,  ro  Cox  C.  C.  525; 
State  v.  Reynolds,  42  Kan.  320,  16  Am.  St. 
Rep.  483.  See  also  Com.  v.  Thompson,  6 
Mass.  134. 

Midwife  Not  Criminally  Liable  for  Mistake  of 
Judgment.  —  Rex  v.  Williamson,  3  C.  &  P.  635, 
14  E.  C.  L.  497. 

9.  Emergency.  —  Com.  v.  Pierce,  138  Mass. 
165,  52  Am.  Rep.  264.  See  also  Webb's  Case, 
2  Lewin  C.  C.  196,  1  M.  &  Rob.  405;  Rex  v. 
Simpson,  4  C.  &  P.  398  note,  19  E.  C.  L.  445 
note. 

10.  State  v.  Gile,  8  Wash.  12. 

11.  Reg.  v.  Markuss,  4  F.  &  F.  356.  See  also 
Territory  v  Yee  Dan,  7  N.  Mex.  439. 

12.  Rex  v.  Simpson,  4  C.  &  P.  393  note,  19 
E.  C.  L.  445  note. 

13.  Rex  v.  Long,  4  C.  &  P.  398,  19  E.  C.  L. 
440. 

14.  Piazza  —  Larceny. —  See  Henry  z>.  State, 

39  Ala.  681,  stated  in  the  title  Larceny,  vol. 
18,  p.  463,  note  1. 

15.  Piccage.  —  Piccage  was  a  consideration 
paid  10  the  lord  of  the  soil  for  the  breaking  up 
of  ground  to  set  up  booths,  stalls,  or  standings 
in  fairs.  Corporation  de  Maydenhead,  Pal- 
mer 76. 

16.  "  Pice."  —  A  sent  a  postal  card  signed  by 
him  to  B,  containing  the  following:  "  Please 
send  us  pice  of  counter  screen  like  draft." 
The  court  said:  "  It  presents  a  case  of  incur- 
able uncertainty;  and  the  court  properly  re- 
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PICKED.  —  See  note  r. 

PICKETING.  —  By  "  picketing  "  is  meant  the  placing  of  relays  or  guards 
by  strikers  or  boycotters  in  front  of  the  place  of  business  of  an  employer,  for 
the  purpose  of  watching  who  shall  enter  or  leave  the  place.  Picketing  has 
been  held  in  a  number  of  cases  to  be  unlawful.2 

PICO.  —  See  note  3. 

PICTURE.  —  See  note  4. 

PIECE.  —  See  note  5. 

PIER.  (See  also  the  title  WHARVES  AND  WHARFINGERS.)  —  A  pier  is 
defined  as  a  projecting  wharf  or  landing  place.6 

PIG.  —  See  the  titles  Animals,  vol.  2,  p.  341 ;  Malicious  Mischief, 
vol.  19,  p.  636;  and  see  CATTLE,  vol.  5,  p.  771  ;  HOG,  vol.  15,  p.  509.  See  also 
the  title  Larceny,  12  Encyc.  of  Pl.  and  Pr.  984. 

PILE.  —  See  note  7. 

PILEDRIVER.  —  A  piledriver  is  a  machine  for  driving  piles  by  raising,  by 
means  of  power  applied  to  the  machinery,  a  heavy  weight  and  dropping  it  on 
the  pile.8 

PILFER.  —  To  pilfer,  in  the  plain  and  popular  sense  of  the  term,  means 
to  steal.9 

PILLAGE.  — The  term  "pillage  "  imports  latrocination,  or  robbery  by  force 
or  violence,  and  not  a  simple  larceny  merely.10 

of  sale  into  nine  blocks  and  parts  of  blocks, 
comprising  ninety  lots.  State  v.  Baldwin 
University,  97  Tenn.  358. 

6.  Pier.  —  People  v.  New  York,  etc.,  Ferry 
Co.,  7  Hun  (N.  Y.)  108;  The  Haxby,  94  Fed. 
Rep.  1016. 

Marine  Insurance  —  Risks  by  Collision  "  with 
Pier,"  etc. —  See  the  title  Marine  Insurance, 
vol.  19,  p.  1027,  note  6. 

New  York  Statute.  —  In  Stevens  v.  Rhine- 
lander,  5  Robt.  (N.  Y.)  285,  a  structure  erected 
for  ferry  purposes  which  was  simply  a  ferry 
rack  and  bridge  was  held  not  to  be  a  pier 
within  a  statute  which  provided  that  jturs 
should  not  be  built  at  less  than  one  hundred 
feet  apart. 

Jurisdiction. —  In  The  Haxby,  94  Fed.  Rep. 
1016,  it  was  held  ihat  a.  pier  is  a  projection  of 
the  land  and  for  purposes  of  jurisdiction 
should  be  so  treated;  and  therefore  a  suit  for 
injury  to  a.  pier  was  held  not  to  be  within  the 
admiralty  jurisdiction  of  the  court.  See  also 
the  title  Admiralty  Jurisdiction,  vol.  1,  pp. 
656,  657. 

7.  Pile.  —  In  Leclanche  Battery  Co.  v.  West- 
ern Electric  Co.,  23  Fed.  Rep.  277,  it  was  said: 
"  Pile  is  synonymous  with  '  battery,'  and 
'  2>i'fe-Leclanche  '  is  the  designation  in  French 
of  Leclanche's  battery."  This  was  a  trade- 
mark case. 

Pile  Fabrics.  —  See  In  re  Herrman,  52  Fed. 
Rep.  941,  14  U.  S.  App.  432,  and  see  the  title 
Revenue  Laws. 

8.  Piledriver.  —  National  Acc.  Soc.  v.  Tay- 
lor, 42  111.  App.  97.  And  see  the  title  Acci- 
dent Insurance,  vol.  1,  p.  303,  note  2. 

9.  Pilfer.  —  Becket  v.  Sterrett,  4  Blackf. 
(Ind  )  500,  a  slander  case. 

10.  Pillage. — American  Ins.  Co.  v.  Bryan,  26 
Wend.  (N.  Y.)  573,  in  which  case  it  was  held 
that  the  word  "  thieves,"  in  marine  insurance 
policies,  "  is  not  intended  as  a  mere  trans- 
lation of  the  word  pillage."  See  also  King  v. 
Shepherd  3  Story  (U.  S  )  357.  And  see  the 
title  Marine  Insurance,  vol.  19,  p.  102S. 

812  Volume  XXII. 


fused  10  submit  it  10  the  jury  to  determine 
whether  the  letters  pice  meant  '  piece  '  or 
'  price.'  These  letters  do  not  mean  anything, 
and  neither  the  court  nor  the  jury  can  construe 
them  as  meaning  1  piece.'  "  Cheney  Bigelow 
Wire  Works  v.  Sorrel],  142  Mass.  442. 

1.  Picked  —  Selected. — -In  construing  a  con- 
tract providing  that  one  of  the  parties  might 
select  from  the  flock  of  another  one  thousand 
picked  ewes,  the  court  said:  "  In  view  of  the 
facts  surrounding  the  transaction,  the  words 
'  picked  ewes  '  evidently  meant  selected  ewes; 
and  this  selection  was  to  be  made  from  the 
appellate's  flock.  We  cannot,  without  doing 
violence  to  the  language  and  10  the  evident 
intention  of  the  parties,  hold  that  the  words 
'  picked  ewes  '  meant  ewes  not  diseased." 
Labbe  v.  Corbett,  69  Tex.  507. 

2.  Picketing.  —  Charnock  v.  Court,  (1899)  2 
Ch.  35;  Mackall  v.  Ratchford,  82  Fed.  Rep.  41; 
American  Steel,  etc.,  Co.  v.  Wire  Drawers', 
etc.,  Union,  90  Fed.  Rep.  608;  Vegelahn  v. 
Guntner,  167  Mass.  92;  Sherry?'.  Perkins,  147 
Mass.  212;  Beck  v.  Railway  Teamsters'  Pro- 
tective Union,  118  Mich.  497.  But  in  Cumber- 
land Glass  Mfg,  Co.  o.  Glass  Bottle  Bloivers' 
Assoc.,  59  N.  J.  Eq.  49,  mere  picketing,  with- 
out any  other  intimidation  of  the  employees  of 
a  factory,  was  held  not  to  be  unlawful.  See 
further  the  title  Labor  Combinations,  vol.  18, 
p.  86. 

3.  Pico.  —  In  Euper  v.  State,  35  Ark.  631, 
pico,  like  keno,  was  held  to  be  a  gambling 
device.  See  also  the  title  Gaming,  vol.  14, 
p.  664. 

4.  Picture  —  Negative.  —  See  the  title  Ob- 
scenity, vol.  21,  p.  759,  note  3. 

Copyright  —  Property  in  Pictures.  —  See  the 
title  Copyright,  vol.  7,  p.  508. 

5.  Piece  of  Land.  —  A  statute  provided  a  tax 
fee  of  one  dollar  to  an  attorney  for  each  piece 
or  parcel  of  land  where  taxes  were  collected 
after  the  filing  of  a  bill  in  equity.  It  was  held 
that  piece,  in  this  connection,  meant  a  block, 
not  a  lot,  where  land  was  divided  for  purposes 
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CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  a?id  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ADMIRALTY  JURISDICTION,  vol.  1, 
p.  64<;  CONTRACTS  OF  AFFREIGHTMENT  AND  CHARTER- 
PARTIES,  vol.  7,  p.  156;  INTERSTATE  COMMERCE,  vol.  17,  p.  55; 
MARINE  INSURANCE,  vol.  19,  p.  1007;  MARITIME  LIENS,  vol.  19, 
p.  1079;  MASTERS  OF  VESSELS,  vol.  20,  p.  193;  SEAMEN;  SHIPS 
AND  SHIPPING. 

I.  Definition.  —  A  pilot  is  defined  to  be,  first,  an  officer  serving  on  board 
of  a  ship  during  the  course  of  a  voyage  and  having  charge  of  the  helm  and 
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the  ship's  route;  and  secondly,  an  officer  authorized  by  law  who  is  taken  on 
board  at  a  particular  place  for  the  purpose  of  conducting  a  ship  through  a 
river,  road,  or  channel,  or  from  or  into  a  port.1 

II.  Kegulation  and  Control  —  1.  In  England.  —  The  power  to  regulate 
and  control  pilots  and  pilotage  has  in  most  of  the  ports  of  England,  either  by 
charter  or  by  local  act  of  Parliament,  been  granted  to  societies  or  corporations 
called  pilotage  authorities,  and  the  whole  subject  of  pilots  and  pilotage  is  now 
governed  by  a  recently  enacted  statute  embodying  the  provisions  of  former 
acts  upon  the  subject  and  the  amendments  thereto,  and  providing  for  the 
retention  by  the  pilotage  authorities  of  all  their  powers  and  duties  in  so  far 
as  may  be  consistent  with  this  act.2 

2.  In  United  States  —  a.  Right  as  Between  Congress  and  States. 
—  The  power  conferred  by  the  Constitution  of  the  United  States  upon  Con- 
gress "  to  regulate  commerce  "  3  undoubtedly  gives  to  that  body  the  power 
to  assume  control  of  and  regulate  the  whole  system  of  pilotage  as  applied  to 
vessels  engaged  in  foreign  or  interstate  commerce,  but  until  Congress  shall 
take  exclusive  control  of  the  subject  by  the  enactment  of  a  general  and  uni- 
form law  it  is  well  settled  that  the  states  have  concurrent  power  with  Congress 
to  pass  pilotage  laws,4  and  this  power  in  the  states  has  been  expressly  recog- 
nized by  Congress.5  Such  laws,  however,  as  Congress  enacts  upon  the  sub- 
ject are  of  paramount  authority,  and  all  state  laws  which  are  in  direct  and 
manifest  collision  with  them  must  yield.6  When  Congress  in  the  exercise  of 
its  power  passes  an  act  as  to  pilotage,  all  state  laws  are  thereby  suspended  and 
become  from  that  time  inoperative,  but  they  are  not  repealed,  nor  are  rights 


1.  Pilot  Defined.  —  Abbot  on  Shipping  195;  2 
Bouvier's  Law  Dictionary  (Rawle's  Revision) 
672;  Pacific  Mail  Steamship  Co.  v.  Joliffe,  2 
Wall.  (U.  S.)  450;  Francisco  v.  People,  (Supm. 
Ct.  Gen.  T.)  4  Park.  Grim.  T.  (N.  Y.)  139,  10 
Abb.  Pr.  (N.  Y.)  30,  18  How.  Pr.  (N.  Y.)  475; 
State  v.  Turner,  34  Oregon  173.  See  also 
Petterson  v.  State,  (Tex.  Crim.  1900)  58  S.  W. 
Rep.  100,  24  Tex.  Civ.  App.  33. 

"  Qualified  Pilot  "  under  English  Statute.  — 
Merchant  Shipping  Act  1854,  £  2;  The  Carl 
XV.,  (1892)  P.  132,  325.  See  also  Stafford  v. 
Dyer,  (1895)  1  Q.  B.  566. 

Whether  Pilot  a  Public  Officer.  —  In  some 
states  licensed  pilots  have  been  decided  to  be 
public  officers.  Palmer  v.  Woodbury,  14  Cal. 
43;  Flynn  v.  Abbott,  16  Cal.  358;  State  v. 
Follett,  33  La.  Ann.  228;  Levine  v.  Michel,  35 
La.  Ann.  1121.  Qutzre  in  Dolliver  r.  Parks, 
136  Mass.  499.  While  in  other  states  it  has 
been  held  otherwise.  State  v.  Jones,  16  Fla. 
306;  Low  v.  Pilotage  Com'rs,  R.  M.  Charlt. 
(Ga.)  302;  Dean  u.  Healy,  66  Ga.  503. 

In  Texas  it  has  been  decided  that  a  branch 
pilot  is  not  an  executive  officer.  Petterson  v. 
State,  (Tex.  Crim.  1900)  58  S.  W.  Rep.  100. 

2.  English  Statute  Regulating  Pilotage.  — 
Merchant  Shipping  Act,  1894.  See  also  Smith 
v.  Steele,  L.  R.  10  Q.  B.  125. 

3.  Const.  U.  S.,  art.  1,  §  8,  cl.  3. 

4.  Powers  of  Congress  and  States  —  United 
States.  —  Cooley  v.  Board  of  Wardens,  12 
How.  (U.  S.)  299;  Pacific  Mail  Steamship  Co. 
v.  Joliffe,  2  Wall.  (U.  S)  450;  Ex  /.  McNiel,  13 
Wall.  (U.  S.)  236;  Wilson  v.  McNamee,  102  U. 
S.  572;  Huus  v.  New  York,  etc.,  Steamship 
Co.,  182  U.  S.  392;  The  George  S.  Wright, 
Deady  (U.  S.)  591,  10  Fed.  Cas.  No.  5,340;  The 
Glenearne,  7  Fed.  Rep.  604;  The  Clymene,  9 
Fed.  Rep.  164,  12  Fed.  Rep.  346:  The  Alzena, 
14  Fed.  Rep.  174;  The  Chase,  14  Fed.  Rep. 


854;  The  Charles  A.  Sparks,  16  Fed.  Rep.  480; 
The  South  Cambria,  27  Fed.  Rep.  525;  The 
Alcalde,  30  Fed.  Rep.  133. 

Florida,  —  Cribb  v.  State,  9  Fla.  409. 
Georgia. — Low  v.  Pilotage  Com'rs,  R.  M. 
Charlt.  (Ga.)  302. 

Indiana. — See  Barnaby  v.  State,  21  Ind. 
450. 

Kentucky.  —  Dryden  v.  Com.,  16  B.  Mon. 
(Ky  )  598. 

New  York.  —  Cisco  v.  Roberts,  36  N.  Y.  292, 
reversing  6  Bosw.  (N.  Y.)  494;  Pilot  Com'rs  v. 
Pacific  Mail  Steamship  Co.,  52  N.  Y.  609; 
Sturgis  v.  Spofford,  45  N.  Y.  446;  Hendersen 
v.  Spofford,  59  N.  Y.  131 ;  Stilwell  v.  Raynor, 
1  Daly  (N.  Y.)  47;  People  v.  Sperry,  50  Barb. 
(N.  Y.)  170. 

Pennsylvania.  —  Collins  v.  Society,  etc.,  73 
Pa.  St.  194. 

And  see  the  title  Interstate  Commerce,  vol. 
17,  P-  57- 

5.  Act  of  Congress  Recognizing  Power  of  States. 

—  Act  August  7,  1789,  §  4;  Rev.  Stat.  U.  S., 
§  4235;  Pacific  Mail  Steamship  Co.  v.  Joliffe,  2 
Wall.  (U.  S.)  450;  Cooley  v  Bo  rd  of  Wardens, 
12  How.  (U.  S.)  299;  Spraigue  v.  Thompson, 
118  U.  S.  90;  Huus  v.  New  York,  etc.,  Steam- 
ship Co.,  182  U.  S.  392;  The  Glenearne,  7  Fed. 
Rep.  604;  The  Clymene,  9  Fed.  Rep.  164,  12 
Fed.  Rep.  346;  The  William  Law,  14  Fed.  Rep. 
792;  The  Chase,  14  Fed.  Rep.  854;  Cribb  v. 
State,  9  Fla.  409;  Stilwell  v.  Raynor,  1  Daly 
(N.  Y.)  47;  People  </.  Sperrv,  50  Barb.  (N.  Y.) 
170;  Edwards  v.  The  Steamship  Panama,  1 
Oregon  418. 

6.  Federal  Statutes  Paramount.  —  Spraigue  v. 
Thompson,  118  U.  S.  90,  reversing  69  Ga.  409. 
47  Am.  Rep.  760;  The  Panama,  Deady  (U.  S.) 
27;  U.  S.  v.  Spink,  19  Fed.  Rep.  631;  The 
South  Cambria,  27  Fed.  Rep.  525;  The  Ala- 
meda. 31  Fed.  Rep.  366,  32  Fed.  Rep  331; 
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or  interests  secured  or  obligations  incurred  thereunder  interfered  with.  The 
repeal  of  the  Act  of  Congress  would  leave  the  state  laws  in  full  force.1 

b.  Federal  Legislation.  —  Congress  has  enacted  that  when  a  vessel 
obliged  by  the  law  to  take  a  pilot  is  upon  waters  which  form  the  boundary 
between  two  states  a  pilot  may  be  taken  from  either,2  and  this  act  has  been 
held  to  apply  in  the  case  of  coterminous  states  situated  upon  waters  which 
are  not  the  boundary  between  them.3  It  has  prohibited  "any  discrimination 
in  the  rate  of  pilotage  or  half-pilotage  between  vessels  sailing  between  the 
ports  of  one  state  and  vessels  sailing  between  the  ports  of  different  states, 
or  any  discrimination  against  vessels  propelled  in  whole  or  in  part  by  steam. ' '  4 
It  has  assumed  control  of  pilotage  as  to  seagoing  steam  vessels  not  sailing 
under  register,  engaged  in  the  coastwise  or  interior  commerce  of  the  country, 
and  such  vessels  are  therefore  exempt  from  the  operation  of  state  laws  as  to 
pilotage.5  It  has  been  decided  that  within  the  meaning  of  this  statute  a 
coastwise  seagoing  steam  vessel  not  sailing  under  registry  is  one  that  is 
enrolled  and  licensed  for  the  coasting  trade  in  the  manner  provided  by  law, 
whose  license  is  renewable  annually;  a  vessel  sailing  from  one  part  of  the 
coast  of  the  United  States  to  another,  or  which  is  employed  in  the  whale  or 
coast  fisheries.  It  certainly  does  not  refer  to  a  registered  vessel  that  may 
trade  in  or  sail  to  any  part  of  the  world,  as  it  expressly  declares  "  not  sailing 
under  registry."  6 

c.  STATE  LEGISLATION.  —  In  the  exercise  of  their  concurrent  power  many 
of  the  states  of  the  Union  have  passed  various  laws  directly  regulating  pilots 
and  pilotage,  or  have  b}'  statute  conferred  the  power  and  duty  of  regulating 
these  matters  upon  boards  of  pilot  commissioners.7 


Freeman  v.  The  Undaunted,  37  Fed.  Rep.  662; 
Cribb  v.  State,  9  Fla.  409;  Edwards  v.  The 
Steamship  Panama,  1  Oregon  418. 

1.  State  Laws  Suspended. — Sturgisz'.  Spofford, 
45  N.  Y.  450;  Pilot  Com'rs  v.  Pacific  Mail 
Steamship  Co.,  52  N.  Y.  609;  Henderson  v. 
Spofford,  59  N.  Y.  131,  affirming  (C.  PI.  Gen. 
T.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  140.  See  also 
Murray  v.  Clark,  4  Daly  (N.  Y.)  468. 

2.  Statute  Giving  Choice  of  Pilots.  —  U.  S.  Rev. 
Stat.,  §  4236;  The  Glenearne,  7  Fed.  Rep.  604; 
Cribb  v.  State,  9  Fla.  409;  Dryden  v.  Com., 
16  B.  Mon.  (Ky.)  598;  Brown  v.  El  well.  60  N. 
Y.  249;  Hopkins  v.  Wyckoff,  1  Daly  (N.  Y.)  176. 

If  a  Pilot  from  Only  One  State  Offers  he  must 
be  taken.  The  Belle  Hooper,  28  Fed.  Rep. 
928. 

Territory  a  State  Within  This  Statute.  —  The 
Abercorn,  26  Fed.  Rep.  877,  28  Fed.  Rep.  384; 
Neil  v.  Wilson,  14  Oregon  410.  See  also  The 
Panama,  Deady  (U.  S.)  31;  The  Ullock,  19 
Fed.  Rep.  207,  9  Sawy.  (U.  S  )  641. 

3.  Applicable  to  Coterminous  States.  —  The 
Clvmene,  9  Fed.  Rep.  164,  12  Fed.  Rep.  346; 
The  Ullock,  19  Fed.  Rep.  211 ;  The  Abercorn, 
26  Fed.  Rep.  877;  The  South  Cambria,  27  Fed. 
Rep.  525.  See  also  The  Alzena,  14  Fed.  Rep. 
174;  The  Alcalde,  30  Fed.  Rep.  133;  Flanigen 
v.  Washington  Ins.  Co.,  7  Pa.  St.  311. 

4.  Discrimination  Forbidden.  —  Rev.  Stat.  U. 
S.  §  4237;  Spraigue  v.  Thompson,  118  U.  S. 
90;  The  Alameda,  31  Fed.  Rep.  366,  32  Fed. 
Rep.  331;  Freeman  v.  The  Undaunted,  37  Fed. 
Rep.  662. 

5.  Pilots  upon  Coastwise  Vessels.  —  Rev.  Stat. 
U.  S.,  §§  4401-  4444;  Spraigue  v.  Thompson, 
118  U.  S.  90;  Joslyn  v.  Nickerson,  1  Fed  Rep 
133- 
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the  United  States  are  coastwise  steam  vessels 
within  Rev.  Stat.  U.  S.,  §  4444,  and  within 
Consol.  Act  N.  Y.  1882,  §  2119.  Huus  v. 
New  York,  etc.,  Steamship  Co.,  182  U.  S.  392, 
affirming  105  Fed.  Rep.  74. 

Statute  Prescribing  Duty  of  Pilot  of  Coastwise 
Steamer  Overtaking  and  Passing  Another  Steamer. 
—  U.  S.  v.  Greenman,  37  Fed.  Rep,  64. 

6.  Coastwise  Seagoing  Steam  Vessel  Defined.  — 
Murray  v.  Clark,  4  Daly  (N.  Y.)  468. 

7.  State  Pilotage  Statutes  —  United  States.  — 
Cooley  v.  Board  of  Wardens,  12  How  (U.  S.) 
299  (Pa.  Stat.);  Ex  p.  McNiel,  13  Wall.  (U.  S.) 
236  (N.  Y.  Stat.). 

Delaware.  —  Morris  v.  Pilot  Com'rs,  7  Del. 
Ch.  136. 

Georgia.  —  Taylor  v.  Thomas,  Dudley 
(Ga.)  59. 

Massachusetts.  —  Heridia  7).  Ayres,  12  Pick. 
(Mass.)  334;  Hunt  v.  Mickey,  12  Met.  (Mass.) 
346;  Winslow  v.  Prince,  6  Cush.  (Mass.)  368. 

New  York.  —  Sturgis  v.  Spofford.  45  N.  Y. 
446;  Henderson  v.  Spofford,  59  N.  Y.  131; 
People  v.  Sperry,  50  Barb.  (N.  Y.)  170;  People 
v.  Pilot  Com'rs,  23  Hun  (N.  Y.)  603. 

Oregon.  —  Edwards  v.  The  Steamship  Pana- 
ma, 1  Oregon  418. 

Texas.  —  Petterson  v.  Pilot  Com'rs,  24  Tex. 
Civ.  App.  33. 

And  see  infra,  this  title,  Licensing,  Suspend- 
ing, and  Revoking  License;  Obligation  to  Take 
Pilot;  Compensation. 

Delegation  to  Pilot  Commissioners  Valid.  — The 
Chase,  14  Fed.  Rep  854  (Fla.  Stat.). 

Pilot  Commissioner  an  Officer  Within  Massachu- 
setts Tenure  of  Office  Statute.  —  Opinion  of  Jus- 
tices, 154  Mass.  603. 

Removal  of  Pilot  Commissioner  by  Governor.  — 
People  v.  Freese,  83  Cal.  453. 
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III.  Licensing,  Suspending,  and  Revoking  License  —  1.  Requirements  as 

to  License.  —  Persons  desiring  to  act  as  pilots  are  generally  required  by  statute 
to  obtain  a  license  or  warrant  authorizing  them  to  do  so.  In  Eitgland  the 
granting  of  pilot  licenses  is  intrusted  to  the  pilotage  authorities  recognized 
and  provided  for  by  the  Merchant  Shipping  Act.1  In  the  United  States,  in 
most  jurisdictions,  this  right  is  conferred  upon  boards  of  commissioners  or 
wardens,  which  are  provided  for  by  statute.2  Such  statutes  usually  provide 
for  certain  qualifications  as  to  skill  and  experience  on  the  part  of  the  appli- 
cants, and  fix  the  number  of  persons  to  whom  such  licenses  may  be  granted 
for  a  particular  port.3  The  pilots  who  by  the  Act  of  Congress  are  required 
to  be  placed  in  control  of  the  navigation  of  coastwise  seagoing  steam  vessels 
must  obtain  licenses  from  the  United  States  inspectors  of  steamboats.4 
Provision  is  usually  made  in  such  statutes  for  punishing  or  subjecting  to  a 
penalty  a  person  acting  as  a  pilot  without  a  license,5  or  a  person  employ- 
ing an  unlicensed  pilot.6 

2.  Suspending  Pilot  and  Revoking  License.  —  The  authority  granting  the 
license  is  usually  empowered  by  statute  to  suspend  a  pilot  or  revoke  his  license 
for  dereliction  of  duty  or  other  sufficient  cause.7 


Pilot  Commissioners  Not  Civilly  Answerable  for 
Their  Acts  as  Such.  —  Downer  v.  Lent,  6  Cal. 
94,  65  Am.  Dec.  489. 

War  Vessels  Not  Subject  to  Pilotage  Regula- 
tions. —  Ayers  v.  Knox,  7  Mass.  306. 

1.  Licenses  Granted  by  Pilotage  Authorities.  — 
See  the  following  cases:  Mann  v.  Malcomson, 
3  Moo.  P.  C.  N.  S.  23;  Henry  v.  Trinity 
House,  8  El.  &  Bl.  723,  92  E.  C.  L.  723,  27  L. 
J.  M.  C.  57,  4  Jur.  N.  S.  685,  6  W.  R.  232; 
Hossack  v.  Gray,  6  B.  &  S.  598.  118  E.  C.  L. 
598,  34  L.  J.  M.  C.  209,  ir  Jur.  N.  S.  996,  12  L. 
T.  N,  S.  701,  13  W.  R.  859;  Beilby  v.  Raper, 
3  B.  &  Ad.  284,  23  E.  C.  L.  72;  The  Killarney, 
Lush.  202,  30  L.  J.  Adm.  41,  5  L.  T.  N.  S.  21; 
The  Juno,  1  P.  D.  135,  45  L.  J.  Adm.  105,  34 
L.  T.  N.  S.  741,  24  W.  R.  902,  3  Asp.  M.  Cas. 
217;  The  Earl  of  Auckland,  Lush.  387,  15 
Moo.  P.  C.  304,  5  L.  T.  N.  S.  558,  10  W.  R. 
124;  Reg.  v.  Trinity  House,  35  W.  R.  835. 

Pilotage  Authority  Not  Liable  for  Negligence  of 
Pilot  Licensed  by  It.  —  Shaw,  etc.,  Co.  v.  Timaru 
Harbour  Board,  15  App.  Cas.  429. 

2.  Licenses  Granted  by  Pilot  Commissioners.  — 
The  California,  1  Sawy.  (U.  S.)  596  (Oregon 
Stat.);  Palmers.  Woodberry,  14  Cal.  43;  State 
v.  Virden,  2  Penn.  (Del.)  16;  Jones  v.  Fell,  5 
Fla.  510;  Wright  v.  Pilotage  Com'rs,  69  Ga. 
247;  Brown  v.  Elwell,  60  N.  Y.  249;  State  v. 
Turner,  34  Oregon  173. 

Appointment  by  Governor.  —  Barnaby  v.  State, 
21  Ind.  450;  Williams  v.  Payson,  14  La.  Ann. 
7;  State  v.  Follett,  33  La.  Ann.  228;  Smith  v. 
Swift,  8  Met.  (Mass.)  329. 

Pilots  Required  to  Give  Bond.  —  The  Panama, 
Deady  (U.  S.)  27,  18  Fed.  Cas.  No.  10,702 
(Oregon  Stat.);  State  v.  Folleti,  33  La.  Ann. 
228;  Dolliver  v.  Parks,  136  Mass.  499;  State  v. 
Pilotage  Com'rs,  62  S.  Car.  511. 

Commissioners'  Power  to  Grant  or  Sign  Licenses 
Cannot  Be  Delegated.  —  The  California,  1  Sawy. 
(U.  S.)  596,  4  Fed.  Cas.  No.  2,313  (Oregon 
Stat.). 

Pilots  Already  Licensed  Cannot  Oppose  Granting 
License  to  Others.  —  Healey  v.  Dean,  68  Ga. 
5H. 

Renewal  of  License  under  Oregon  Statute.  — 

Patterson  v.  Pilot  Com'rs,  30  Oregon  301. 

3.  See  cases  cited  in  the  two  notes  preceding. 


4.  Pilots  Licensed  under  Federal  Statute.  — 

Rev.  Stat.  U.  S.,  4401,  4442;  Huus  v.  New 
York,  etc.,  Steamship  Co.,  182  U.  S.  392; 
The  George  S.  Wright.  Deady  (U.  S.)  591,  10 
Fed.  Cas.  No.  5,340;  Joslyn  v.  Nickerson,  1 
Fed.  Rep.  133;  Tebo  v.  Jordan  147  N.  Y.  387. 

Power  to  Grant  Licenses  for  Pilots  Not  in  Coast- 
wise Service. — Joslyn  v.  Nickerson,  1  Fed. 
Rep.  133. 

5.  Punishment  or  Penalty  for  Acting  as  Pilot 
Without  License. —  The  China,  7  Wall.  (U.  S.) 
53  (N.  Y.  Stat.);  U.  S.  v.  The  Science,  20  Leg. 
Int.  (Pa.)  68,  27  Fed.  Cas.  No.  16,239;  Barn- 
aby v.  State,  21  Ind.  450;  Dryden  v.  Com.,  16 
B.  Mon.  (Ky.)  598;  Tilley  v.  Farrow,  14  Mass. 
17;  Hunt  v.  Card,  14  Pick.  (Mass.)  135;  Tebo 
v.  Jordan,  147  N.  Y.  387;  People  v.  Sperry,  50 
Barb.  (N.  Y.)  170;  Francisco  v.  People,  (Supm. 
Cl.  Gen.  T.)  4  Park.  Crim.  (N.  Y.)  139,  18  How. 
Pr.  (N.  Y.)  475;  Edwards  v.  The  Steamship 
Panama,  I  Oregon  418:  State  v.  Turner,  34 
Oregon  173;  Com.  v.  Sheriff,  13  Phila.  (Pa.) 
446,  36  Leg.  Int.  (Pa.)  277;  Petterson  v.  State, 
(Tex.  Crim.  1900)  58  S.  W.  Rep.  100,  24  Tex. 
Civ.  App.  33.  See  also  Turner  v.  Peat,  53  J. 
P.  230;  Beilby  v.  Scolt,  7  M.  &  VV.  93;  Thorn- 
ton v.  Boland,  2  Bing.  219,  9  E.  C.  L.  390. 
And  see  the  statutory  enactments  of  the  several 
jurisdictions. 

Master  Bringing  in  Own  Vessel  Liable.  — 
Homer  Ramsdell  Transp.  Co.  v.  La  Com- 
pagnie  Generale  Transatlantique,  182  U.  & 
406  (N.  Y.  Stat.);  State  v.  Penny,  19  S.  Car. 
218. 

6.  Penalty  for  Employing  Unlicensed  Pilot.  — 

The  China,  7  Wall.  (U.  S.)  53  (N.  Y.  Stat.); 
Pilot  Com'rs  v.  Pacific  Mail  Steamship  Co., 
52  N.  Y.  609;  Edwards  v.  The  Sleamship 
Panama,  1  Oregon  418. 

7.  Suspension  of  Pilot.  —  Low  v.  Pilotage 
Com'rs,  R.  M.  Charlt.  (Ga.)  302;  People  r. 
Board  of  Pilot  Com'rs,  37  Barb.  (N.  Y.)  126: 
Schellenger  v.  Board  of  Wardens,  19  Phila. 
(Pa.)  471,  45  Leg.  Int.  (Pa.)  282;  Blouin  v. 
Armstrong,  16  L.  C.  Rep.  225. 

Revocation  of    License.  —  Reg.    v.  Trinity 
House,  4  W.  R.  124;  Dussault  v.  Commis- 
saires  du  Havre,  12  Quebec  Super.  Ct.  417; 
The  Alcalde,  30  Fed.  Rep.  133  (Oregon  Stat.); 
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IV.  Obligation  to  Take  Pilot  —  1.  In  General.  —  In  order  to  create  a 
body  of  hardy  and  skilful  seamen  thoroughly  acquainted  with  the  harbor,  to 
pilot  vessels  seeking  to  enter  or  depart  from  a  port,  and  thus  give  security  to 
life  and  property  exposed  to  the  dangers  of  difficult  navigation,1  in  many 
jurisdictions  it  is  provided  by  statute  that  certain  vessels,  or  all  vessels  except 
those  especially  exempted,  shall,  if  they  refuse  to  accept  the  services  offered 
by  a  duly  licensed  pilot  for  the  port  to  or  from  which  they  are  bound,  pay  a 
certain  sum.  This  sum  is  generally  fixed  at  either  the  half,  the  whole,  or 
double  the  amount  of  the  regular  pilotage  fees  for  the  port  to  which  the  pilot 
belongs,  and  is  usually  made  payable  to  the  first  duly  licensed  pilot  for  such 
port  offering  his  services.  In  addition  to  paying  this  sum  for  refusing  to 
take  a  pilot,  the  master  is  sometimes  made  liable  to  fine  or  imprisonment.2 


Morris  v.  Board  of  Pilot  Com'rs,  7  Del.  Ch. 
136;  Lunt  v,  Davison,  104  Mass.  498;  Snow  v. 
Reed,  14  Oregon  342;  Virden's  Appeal,  13 
Phila.  (Pa.)  151,  36  Leg.  Int.  (Pa.)  136. 

Proceedings  Against  Pilot  Are  Criminal  or  Quasi- 
criminal. —  Pilotage  Com'rs  v.  Talbott,  72 
Ga.  89.  Compare  Low  v.  Pilotage  Com'rs,  R. 
M.  Charlt.  (Ga.)  302. 

Cannot  Suspend  and  Afterwards  Revoke  License 
for  the  Same  Offense.  —  State  v.  Nerny,  29  N.  J. 
L.  189. 

Suspension  for  Dereliction  Not  Specifically 
Enumerated  in  Statute.  —  State  v.  Pilotage 
Com'rs,  23  S.  Car.  175. 

Right  of  Commissioners  to  Have  Counsel.  — 
Snow  v.  Reed,  14  Oregon  342. 

Right  of  Pilot  to  Have  Counsel.  —  State  v. 
Courtenay,  23  S.  Car.  180. 

Mandamus  to  Compel  Commissioners  to  Reverse 
Action.  —  State  v.  Pilot  Com'rs,  23  S.  Car.  175; 
State  v.  Courtenay,  23  S.  Car.  180.  Compare 
Ex  p.  Langen,  8  N.  Bruns.  136. 

1.  Object  of  Obligatory  Pilotage. —  Steamship 
Co.  v.  Joliffe,  2  Wall.  (U.  S.)  450;  The  Ala- 
meda, 31  Fed.  Rep.  366,  32  Fed.  Rep.  331;. 
Winslow  v.  Prince  6  Cush.  (Mass.)  368. 

2.  Statutes  Creating  Obligation  to  Take  Pilot.  — 
England.  —  Tyne  Imp.  Com'rs  v.  General 
Steam  Nav.  Co.,  L.  R.  2  Q.  B.  65;  The  Maria, 
1  W.  Rob.  105;  The  Hanna,  L.  R.  1  A.  &  E. 
291;  The  Temora,  Lush.  17,  The  Annapolis, 
Lush.  295;  The  Lion,  L.  R.  2  P.  C.  525;  The 
Hankow,  4  P.  D.  197;  The  Vesta,  7  P.  D.  240; 
The  Winston,  9  P.  D.  85;  The  Ruby,  15  P.  D. 
139,  164;  The  Lloyds,  Brown.  &  L.  359;  Davi- 
son v.  Makibben,  3  Brod.  &  B.  112,  7  E.  C.  L. 
370;  The  Juno,  1  P.  D.  135,  3  Asp.  M.  Cas. 
217;  Peake  v.  Screech,  7  Q.  B.  603,  53  E.  C.  L. 
603;  Williams  v.  Newton,  14  M.  &  W.  747; 
Beilby  v.  Shepherd,  3  Exch.  40;  Hadgraft  v. 
Hewith,  L.  R.  10  Q  B.  350. 

Canada.  —  Ex  p.  Chrysler,  14  L.  C.  Rep.  209; 
Lamarre  v.  Woods,  14  Quebec  Super.  Ct.  I. 

United  States.  —  Cooley  v.  Board  of  Wardens, 
12  How.  (U.  S.)  299  (Pa.  Stat.);  Smith  v.  The 
Creole,  2  Wall.  Jr.  (C.  C.)  485,  22  Fed.  Cas. 
No.  13,033  (Pa.  Stat.);  Huus  v.  New  York, 
etc.,  Steamship  Co.,  182  U.  S.  392  (N.  Y.  Stat.); 
Camp  v.  The  Ship  Marcellus,  I  Cliff.  (U.  S.) 
481,  4  Fed.  Cas.  No.  2,347  (Mass.  Stat.);  Nash 
v.  The  Thebes,  17  Fed.  Cas.  No.  10,022  (Mass. 
Stat.);  The  Clymene,  9  Fed.  Rep.  164,  12  Fed. 
Rep.  346  (Del.  Stat.);  The  Alzena,  14  Fed. 
Rep.  174  (Del.  Stat.);  The  Edith  Godden,  25 
Fed.  Rep.  511  (N.  J.  Stat.);  The  Abercorn,  26 
Fed.  Rep.  877  (Oregon  Stat.);  The  South 
Cambria,  27  Fed.  Rep.  525  (Del.  Stat.);  Weldt 
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v.  The  Howden,  39  Fed.  Rep.  877  (Cal.  Stat.); 
The  Edmund  Phinney,  (C.  C.  A.)  80  Fed. 
Rep.  558  (Md.  Stat.);  The  Carrie  L.  Tyler,  (C. 
C.  A.)  106  Fed.  Rep.  422  (N.  Car.  Stat.). 

Louisiana.  —  See  Means  v.  Ross,  106  La.  175. 
Massachusetts. — Josselyn    v.    Gleason,  103 
Mass.  237;  Martin  v.  Witherspoon,  135  Mass. 
175. 

New  York.  —  Nickerson  v.  Mason,  13  Wend. 
(N.  Y.)  64. 

North  Carolina.  —  Gerrish  v.  Johnson,  I 
Jones  L.  (46  N.  Car.)  335. 

New  York  Statute  Inflicting  Fine  or  Imprison- 
ment. —  Homer  Ramsdell  Transp.  Co.  v.  La 
Compagnie  Generale  Transatlantique,  182  U. 
S.  406,  63  Fed.  Rep.  845.  See  also  The  China, 
7  Wall.  (U.  S.)  53. 

South  Carolina  Statute  Prescribing  Penalty.  — 
State  v.  Penny,  19  S.  Car.  218. 

"Licensed  Pilot."  —  Within  the  meaning  of 
the  New  York  Laws  of  1853,  c.  469.  amended 
by  Laws  of  1857,  c.  243,  providing  for  com- 
pensation for  services  refused,  the  phrase 
"  licensed  pilot  "  includes  only  such  pilots  as 
are  licensed  under  the  provisions  of  this  act. 
It  does  notincludea  New  Jersey  pilot.  Brown 
v.  Elwell,  60  N.  Y.  249;  Hopkins  v.  Wyckoff, 
1  Daly  (N.  Y.)  176. 

Right  of  Pilot  Bringing  In  Vessel  to  Pilot  Her 
Out. —  Homer  Ramsdell  Transp.  Co.  v.  La 
Compagnie  Generale  Transatlantique,  182  U. 
S.  406  (N.  Y.  Stat.);  The  Francisco  Garguilo, 
14  Fed.  Rep.  495  (N.  Y.  Stat.);  Wright  v.  Lake, 
75  Ga.  219,  distinguishing  Meissner  v.  Stein,  72 
Ga.  234;  Martin  v.  Witherspoon,  135  Mass. 
175- 

Vessels  Exempted  —  Under  English  Statute.  — 
Merchants'  Shipping  Act  1894,  §  625.  And 
see  the  following  cases:  The  Earl  of  Auck- 
land, Lush.  164,  387;  Reg.  v.  Stanton,  8  El.  & 
Bl.  445,  92  E.  C.  L.  445;  The  Agricola,  2  W. 
Rob.  10,  7  Jur.  157;  Lucey  v.  Ingram,  6  M.  & 
W.  302;  General  Steam  Nav.  Co.  v.  British, 
etc.,  Steam  Nav.  Co.,  L.  R.  3  Exch.  330;  The 
Sutherland,  12  P.  D,  154;  Henderson  v.  Mer- 
sey Docks,  etc..  Board,  19  Q.  B.  D.  123.  13 
App.  Cas.  595;  Courtney  v.  Cole,  19  Q.  B.  D. 
447;  The  Winestead,  (1895)  P.  170;  The  Steam- 
ship Edenbridge  v.  Green.  (1897)  A.  C.  333. 

Under  Canada  Statute.  —  Bogue  v.  Corpora- 
tion Des  Pilotes,  9  Quebec  113. 

Under  Maryland  Statute.  —  Md.  Acts  (1896), 
§  40:  The  Edmund  v.  Phinney,  (C.  C.  A.)  80 
Fed.  Rep.  558. 

Under  Massachusetts  Statute.  —  Joslyn  z. 
Nickerson,  1  Fed.  Rep.  133;  Tilley  v.  Farrow, 
14  Mass.  17;  Hunt  v.  Card,  14  Pick.  (Mass.) 
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The  question  whether  a  requirement  to  take  a  licensed  pilot  or  pay  pilotage 
amounts  to  compulsory  pilotage,  and  the  further  question  as  to  the  liability 
of  the  vessel  or  her  owner  for  the  fault  of  a  compulsory  pilot,  are  fully 
discussed  elsewhere.1 

Vessels  Requiring  Salvage  Excepted.  —  It  seems  that  there  is  an  implied  exception 
in  favor  of  vessels  which  cannot  be  navigated  by  a  pilot  without  further 
assistance  in  the  nature  of  salvage  or  quasi-salvage* 

Not  a  Penalty,  Duty,  or  Toll.  —  The  compensation  given  by  statute  for  services 
tendered  and  refused  is  not  a  penalty,  but  a  sum  due  upon  a  ^wasz-contract.3 
Such  compensation  is  not  an  impost  or  duty  within  the  inhibition  of  the 
Federal  Constitution,4  nor  is  it  toll  within  the  sense  of  the  constitution  of 
California*  A  law  providing  therefor  is  not  repugnant  to  that  section  of 
the  Federal  Constitution  which  provides  that  "no  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one  state  over  those 
of  another,  nor  shall  vessels  bound  to  or  from  one  state  be  obliged  to  enter, 
clear,  or  pay  duties  in  another."  6 

2.  Tender  and  Refusal  —  a.  NECESSITY.  —  In  order  for  a  pilot  to  recover 
compensation  under  statutes  of  this  character,  it  must  clearly  appear  from  the 
evidence  that  his  services  were  properly  tendered  and  that  the  vessel  refused 
or  neglected  to  accept  them.7 

b.  What  Constitutes.  —  It  is  the  duty  of  a  pilot  in  speaking  a  vessel 
for  pilotage  to  use  such  signals  as  are  ordinarily  in  use  to  denote  the  presence 
of  a  pilot  and  the  offer  of  services,  in  order  to  inform  the  master  of  his  char- 
acter and  give  him  an  opportunity  to  accept  or  reject  such  offer.  The  signals 
should  be  made  seasonably,  so  that  the  officers  of  the  vessel  may  see  them. 
In  the  absence  of  such  signals  the  burden  is  upon  the  pilot  to  show  that  his 
hail  and  offer  were  understood.8  It  is  a  sufficient  offer  of  a  pilot's  services 
in  the  night,  if  the  pilot  approaches  a  vessel  and  hails  her  and  makes  all 
the  tender  which  the  time  and  circumstances  permit  and  if  his  hail  is  heard  on 
board,  although  it  is  not  answered.  It  is  not  necessary,  in  such  case,  that 
there  should  be  an  actual  offer  to  the  master,  and  that  he  should  have  actual 

135;  Wilson  v.  Gray,  127  Mass.  gS;  Chase  v.  73  Pa.  St.  194:  State  v.  Penny,  19  S.  Car.  218. 

Philadelphia,  etc..  R.  Co.,  135  Mass.  347.  5.  Not  a  Toll.  —  Const.  Cal.,  art.  6,  §  4; 

Under  New  York  Statute.  —  Weaver  v.  Mc-  Harrison  v.  Green,  iS  Cal.  94. 

Lellan,  5  Ben.  (U.  S.)  79,  29  Fed.  Cas.  No.  6.  U.  S.  Const.,  art.  r,  §  g,  cl.  5;  Cooley 

17,309;  Sturges  v.  Spofford,  52  Barb.  (N.  Y.)  v.  Board  of  Wardens,  12  How.  (U.  S.)  299. 

436.  7.  Tender  and  Refusal  Must  Be  Shown.  —  The 

Under   Pennsylvania    Statute.  —  Board    of  Talisman,  23  Fed.  Rep.  ill;  The  Harriet  S. 

Wardens  v.  Sears,  Purd.  Dig.  (Pa.)  (10th  ed.)  Jackson,  32  Fed.  Rep.  110;  The  Australia,  36 

1318.  Fed.  Rep.  332;  The  Eldridge,  Deady  (U.  S.) 

Exempted  Vessel  Making  Signal  Liable  for  Re-  176. 

fusal. —  Corporation  of   Pilots  v.  Brigantine  Sufficiency  of  Evidence.  —  The  Brig  Thomas 

"  J.  A.  Horsey,"  10  Quebec  257.  Turrall,  6  Ben.  (U.  S.)  404,  23  Fed.  Cas.  No. 

1.  See  the  title  Ships  and  Shipping.  13,932. 

2.  Not  Applicable  to  Vessels  Needing  Salvage.  Tender  on  Sunday  Valid.  —  Perkins  v.  O'Ma- 

—  Flanders  v.  Tripp,  2  Lowell  (U.  S.)  15,  9  honey,  131  Mass.  546. 

Fed.  Cas.  No.  4,854;  The  Saehelm,  (C.  C.  A.)  In  New  York,  under  the  statute  of  1857,  c.  243, 

99  Fed.  Rep.  456.  §  29,  it  has  been  decided  that  the  pilot  ciaim- 

3.  Contractual  Obligation.  —  Steamship  Co.  ing  such  compensation  must  show  not  only  a 
v.  Joliffe,  2  Wall.  (U.  S.)  450;  Steamship  Co.  tender  and  refusal  of  his  services,  but  also  that 
-j.  Portwardens,  6  Wall.  (U.  S.)  34;  Exp.  Mc-  no  pilot  was  employed.  The  Brig  Nellie 
Niel,  13  Wall.  (U.  S.)  236;  Banta  v.  McNeil,  5  Husted,  9  Ben.  (U.  S.)  42,  17  Fed.  Cas.  No. 
Ben.  (U.  S.)  74,  2  Fed.  Cas.  No.  966;  The  io.ogS;  Gillespie  v.  Ziltlosen,  60  N.  Y.  449, 
Schooner  Kalmar,  10  Ben.  (U.  S.)  242,  14  Fed.  distinguishing  Cisco  v.  Roberts,  36  N.  Y.  292. 
Cas.  No.  7,601;  The  Francisco  Garguilo,  14  Contra,  The  Bark  Nevada,  7  Ben.  (U.  S.)  386, 
Fed.   Rep.  495;  The  Edith  Godden,  25  Fed.  18  Fed.  Cas.  No.  10,130. 

Rep.  511.  8.  Method  of  Tendering  Services.  —  The  Mas- 
Offer  Coupled  with  Ability  Equivalent  to  Per-  cotte,  39  Fed  Rep.  871,  modifying  The  Alcalde, 
formance.  —  The  William  Law,  14  Fed.  Rep.  30  Fed.  Rep.  133. 

792.  Usual  Signals  Employed  by  Pilots.  —  The 

4.  Not  an  Impost  or  Duty.  —  U.  S.  Const.,  Ullock,  19  Fed.  Rep.  207.  See  also  The  Mas- 
art.  1,  §  10,  cl.  2;  Cooley  Board  of  Wardens,  cotte.  39  Fed.  Rep.  871;  The  Yumuri,  68  Fed. 
12  How.  (U.  S.)  299;  Collins  v.  Society,  etc.,  Rep.  930. 
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knowledge  of  such  offer.1  In  order  to  make  a  proper  tender  of  his  services 
as  outward  pilot  for  a  vessel,  it  is  sufficient  for  the  pilot  to  present  himself  at 
the  time  and  place  appointed  by  the  master  to  meet  the  pilot  and  take  him 
on  board.  It  is  not  always  necessary  for  the  pilot  to  present  himself  on  board 
the  vessel  to  make  the  tender  complete.2  If  the  vessel  to  which  the  services 
are  offered  fails  to  slow  down  or  turn  towards  the  pilotboat,3  or  keeps  up  her 
signal  for  a  pilot,4  in  either  case  the  pilot  may  consider  that  his  offer  has 
been  refused. 

Exhibition  of  License.  —  Under  some  statutes  the  pilot  must  exhibit  his  license 
or  warrant  if  the  master  of  the  vessel  demands  it.5  Under  other  statutes  it 
has  been  decided  that  in  order  to  make  a  proper  tender  a  license  or  warrant 
must  be  shown  by  the  pilot,  even  though  no  demand  for  its  exhibition  is 
made.6  The  exhibition  of  a  license  or  warrant  regular  upon  its  face  entitles 
the  person  showing  it  to  be  treated  as  a  pilot  and  authorizes  a  vessel  to  receive 
him  as  such.7 

Notice  of  Obligation.  —  It  has  been  decided  that  under  the  statute  of  Massa- 
chusetts it  is  the  duty  of  the  pilot  to  inform  the  vessel  that  payment  of  regu- 
lar pilotage  fees  will  be  enforced  whether  his  services  are  accepted  or  not,  and 
that  the  giving  of  this  information  is  a  condition  precedent  to  a  recovery.8 

c.  Place  of  Tender  — (i)  Outer  Limit.  —  It  is  difficult  to  fix  a  limit  to 
the  distance  from  port  at  which  a  pilot  may  tender  his  services.  The  general 
policy  of  pilot  laws  is,  however,  to  encourage  early  tender  of  pilot  services, 
and  a  pilot  may  therefore,  in  the  absence  of  statutory  prohibition,  cruise  for 
vessels  beyond  the  pilot  waters  or  pilotage  ground  of  his  port.9  The  master 
of  a  vessel  cannot,  however,  be  required  to  determine  whether  he  will  or  will 
not  accept  the  services  of  a  pilot  when  his  vessel  is  so  far  distant  from  the 
channels  as  to  which  the  pilot  is  supposed  to  be  informed  and  for  which  his 
services  are  needed,  that  the  presence  of  the  pilot  on  board  for  the  purpose 
of  navigating  those  channels  would,  under  all  possible  circumstances,  be 
absurd.  A  pilot  may  well  be  taken  when  those  channels  are  shortly  to  be 
navigated,  and  it  would  not  be  unreasonable  to  take  a  pilot  in  time  to  enable 
him  to  ascertain  the  capacity  of  the  vessel  and  her  ability  to  work  before 
reaching  those  channels.10  It  seems  that  national  jurisdiction  in  pilotage 
matters,  by  custom  and  general  policy,  extends  beyond  the  three-mile 
limit,  and  that  a  tender  made  at  a  place  beyond  this  limit,  under  a  statute 
compelling  a  vessel  to  take  a  pilot,  is  valid  and  effective. 11 

1.  Tender  by  Night.  —  Com.  v.  Ricketson,  5  8.  Duty  to  Inform  of  Obligation.  —  Chandler  v. 
Met  (Mass.)  412.  Doody,  101  Mass.  267. 

2.  Tender  for  Outward  Pilotage.  — ■  The  Fran-  9.  Tender  at  Reasonable  Distance  Valid.  —  The 
cisco  Garguilo,  14  Fed.  Rep.  495.  See  also  Schooner  S.  &  B.  Small,  8  Ben.  (U.  S.)  523. 
The  Ocean  Express,  22  Fed.  Rep.  176.  See   also   The   Schooner  Traveller,  6  Ben. 

Inquiry  at  a  Custom  House  Not  Sufficient. —  (U.  S.)  280,  24  Fed.  Cas.  No.  14,147;  Horton  v. 

The  Australia,  36  Fed.  Rep.  332.  Smith,  6  Ben.  (U.  S.)  264,  12  Fed.  Cas.  No. 

3.  Failure  to  Slow  Down.  —  The  Yumuri,  68  6,709;  The  Schooner  Georgia  D.  Loud,  8  Ben. 
Fed.  Rep.  930.  (U.  S.)  392,   10    Fed.   Cas.    No.  5,353;  The 

4.  Keeping  Up  .Signal  for  Pilot. —  The  Earn-  Whistler,  8  Sawy.  (U.  S.)  232,  13  Fed.  Rep. 
well,  (C.  C.  A.)  70  Fed.  Rep.  331,  affirming  68  295. 

Fed.  Rep.  229.  "  pilot  Ground  ''  and  "  Cruising  Ground  "  Dis- 

5.  Exhibition  of  License  upon  Demand.  —  The  tinguished.  —  Lea  v.  Ship  Alexander,  2  Paine 
Lord  Clive,  12  Fed.  Rep.  81,  affirming  10  Fed.  (U.  S.)  468;  The  Whistler,  8  Sawy.  (U.  S.)  232, 
Rep.  135  (Pa.  Stai.);  Com.  v.  Rickeison.  5  13  Fed.  Rep.  295. 

Met.  (Mass.)  412.  Limits  of  Pilot  Grounds  Dependent  upon  Usage 

6.  Exhibition  of  License  Without  Demand. —  or  Custom. —  Hope  v.  The  Brig  Dido,  2  Paine 
Ha.-nmond  v.  Blake,  10  B.  &  C.  424,  21  E.  C.  (U.  S.)  243,  12  Fed.  Cas.  No.  6,679;  Heridia  v. 
L  104.  5  M.  &  Rob.  361;  The  Eldridge,  Deady  Avres.  12  Pick.  (Mass.)  ^34. 

(U.  S.)  176,  8  Fed.  Cas.  No.  4.332  (Wash.  Stat.).  10.  The  Schooner  S.  &  B.  Small,  8  Ben.  (U. 

7.  Effect  of  Showing  License.  —  The  Panama,  S.)  523. 

Deady  (U.  SO27,  18  Fed.  Cas.  No.  10,702;  Ed-  11.  Tender  Beyond  Three-mile  Limit  Valid.— 

wards  v.  The  Steamship  Panama,  1  Oregon  The  Annapolis,  Lush.  295;    Wilson   v.  Mc- 

4J8-  Namee,  102  U.  S.  572;  The  Bark  Nevada,  7 

Not  Necessary  to  Exhibit  Bond.  —The  Panama,  Ben.  (U.  S.)  386,  18  Fed.  Cas.  No.  10,130;  The 

Deady  (U.  S.)  27,  18  Fed.  Cas.  No.  10,702  Whistler,  13  Fed.  Rep.  295,  8  Sawy.  (U.  S.) 
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(2)  Inner  Limit.  —  A  pilot  must  offer  his  services  and  be  ready  to  take 
charge  of  a  vessel  before  she  has  arrived  within  the  harbor  lines.  His  offer 
must  be  seasonably  made,  so  that  a  vessel  can  avail  herself  of  it  before  she 
reaches  the  harbor  limits;  for  after  she  has  reached  these  limits  she  cannot  be 
held  to  pay  for  refusing  the  services  of  a  pilot.1  If  a  tender  is  made  while 
the  vessel  is  without  the  harbor  line,  it  is  sufficient  although  the  vessel  in 
tacking  has  already  been  inside  the  line.3 

(3)  Statutory  Limit.  —  The  limits  within  which  a  valid  tender  may  be 
made  by  pilots  for  certain  ports  are  prescribed  by  statute.3 

V.  Rights,  Duties,  and  Liabilities  —  1.  In  General.  —  To  the  pilot  when 
in  charge  of  a  ship  belongs  the  whole  conduct  of  her  navigation,  it  being 
important  for  the  ship's  safety  that  the  chief  direction  should  be  vested  in 
the  one  person.  The  pilot  has  unquestionably  the  sole  direction  of  a  vessel 
in  those  respects  wherein  his  local  knowledge  is  presumably  required;  the 
direction,  the  course,  the  manoeuvres  of  the  vessel,  when  sailing,  belong  to 
him.4  Thus  it  is  his  duty  to  decide  whether  or  not  a  ship  should  get  under 
way  in  bad  weather,5  and  to  determine  the  speed  of  the  ship  and  the  amount 
of  sail  to  be  carried.6  The  power  of  the  pilot  does  not,  however,  so  far 
supersede  the  authority  of  the  master,  that  the  latter  may  not  in  case  of  obvi- 
ous and  certain  disability,  or  of  gross  ignorance  and  palpable  and  imminently 
dangerous  mistake,  disobey  his  orders  and  interfere  for  the  protection  of  the 
vessel  and  the  lives  of  those  on  board.7 


232;  Cisco  v.  Roberts,  36  N.  Y.  292,  33  How. 
Pr.  (N.  YO424;  Wilson  v.  Mills,  (C.  PI.  Gen. 
T.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  143,  overruling 
Peterson  v.  Walsh,  1  Daly  (N.  Y.)  1S2. 

1.  "Within  Harbor  Limits  Insufficient. —  Perkins 
v.  Buckley,  120  Mass.  3.  See  also  Com.  v. 
Ricketson,  5  Met.  (Mass.)  412;  Heridia  v. 
Ayres,  12  Pick.  (Mass.)  334. 

2.  Hunt  v.  Carlisle,  1  Gray  (Mass.)  257. 

3.  Statutes  Prescribing  Place  of  Tender.  —  The 
Glenearne,  7  Sawy.  (U.  S.)  200,  7  Fed.  Rep. 
604  (Oregon  Slat.);  The  Clvmene,  9  Fed.  Rep. 
164,  12  Fed.  Rep.  346  (Del.  Stat.);  The  Glara- 
mara,  10  Fed.  Rep.  678  (Oregon  Stat.);  The 
William  Law,  14  Fed.  Rep.  793  (Del.  Stat.); 
The  Edmund  Phinney,  (C.  C.  A.)  80  Fed.  Rep. 
558  (Md.  Stat.);  O'Brien  v.  Ramon  de  Lar- 
rinaga,  49  S.  Car.  497. 

4.  Pilot  in  Entire  Control  of  Navigation  —  Eng- 
land. —  North  German  Lloyd  Steamship  Co.  v. 
Elder,  14  Moo.  P.  C.  241.  4  L.  T.  N.  S.  160. 
Lush.  239;  The  Winston,  9  P.  D.  85,  53  L.  J. 
Adm.  69,  51  L.  T.  N.  S.  183,  5  Asp.  M.  Cas. 
274;  The  lona,  L.  R.  1  P.  C.  426  16  L.  T.  N. 
S.  158;  The  Cachapool,  7  P.  D.  217,  46  L.  T. 
N.  S.  171,  4  Asp.  M.  Cas.  502;  The  Ripon,  10 
P.  D.  65;  The  Gypsey  King.  2  W.  Rob.  537; 
The  Monte  Rosa,  (1893)  P.  23,  62  L.  J.  Adm. 
20,  1  Reports  557,  68  L.  T.  N.  S.  299,  41  W.  R. 
304;  The  North  American,  14  L.  T.  N.  S.  68; 
The  Strathspey  v.  The  Macbrayne,  18  N.  Sess. 
Cas.  (4th  ser.)  1048;  The  Northampton,  1 
Spinks  152;  The  Princeton,  3  P.  D.  90,  47  L. 
J.  Adm.  33,  38  L.  T.  N.  S.  260,  3  Asp.  M.  Cas. 
562;  The  Agricola,  2  W.  Rob.  10,  7  Jur.  157; 
The  George,  9  Jur.  670,  2  W.  Rob.  386,  4 
Notes  Cas.  (Eng.)  161 ;  The  Rhosina,  10  P.  D. 
24,  54  L.  J.  Adm.  72,  53  L.  T.  N.  S.  210,  5  Asp. 
M.  Cas.  114;  The  Rigborgs  Minde,  8  P.  D. 
132,  52  L.  J.  Adm.  74,  49  L.  T.  N.  S.  23,  5  Asp. 
M.  Cas.  460;  Marshall  v.  Moran,  6  Moo.  P.  C. 
N.  S.  492;  Hammond  v.  Rogers,  7  Moo.  P. 
C.  160;  The  Argo,  Swabey  462. 


United  Slates. — The  Washington  v.  The 
Saluda,  29  Fed.  Cas.  No.  17,232. 

Massachusetts.  —  Yates  v.  Brown,  8  Pick. 

(Mass.)  22. 

New  York.  —  Snell  v.  Rich,  1  Johns.  (N.  Y.) 

305- 

And  see  the  title  Ships  and  Shipping. 
Duty  to  Direct  Navigation  of  Tug  Towing 
Vessel  in  His  Charge.  —  The  Energy,  L.  R.  3  A. 
&  E.  48;  Smith  v.  St.  Lawrence  Tow-Boat  Co., 
L.  R.  5  P.  C.  308,  28  L.  T.  N.  S.  885 ;  Spaight  v. 
Tedcastle,  6  App.  Cas.  217,  44  L.  T.  N.  S.  589; 
The  Christina,  3  W.  Rob.  27;  Petley  z.  Catto, 
6  Moo.  P.  C.  371.  See  also  The  Sinquasi,  5 
P.  D.  241,  43  L.  T.  N.  S.  768;  The  Mary,  5  P. 
D.  14.  41  L.  T.  N.  S.  351. 

Orders  of  Pilot  Considered  as  Master's.  —  U.  S. 
v.  Forbes,  Crabbe  (U.  S.)  558. 

Pilot  for  Voyage  Subject  to  Master's  Orders.  — 
Martin  v.  Farnsworth,  49  N.  Y.  555,  affirming 33 
N.  Y.  Super.  Ct.  246.  See  also  Beaiaugh  H 
Nicholson,  2  Fed.  Cas.  No.  1,194. 

When  Pilot  Acting  as  Master  May  Sell  Boat  and 
Cargo.  —  Marlatt  v.  Clary,  20  Ark.  251. 

5.  Responsibility  as  to  Getting  under  Way.  — 
Pollok  -■.  McAlpin,  7  Moo.  P.  C.  427:  The 
Carrier  Dove,  Brown  &  L.  113,  2  Moo.  P.  C.  C. 
N.  S.  260,  238,  19  L.  T.  N.  S.  76S;  The  Oak- 
field,  ri  P.  D.  34,  54  L.  T.  N.  S.  578,  34  W.  R. 
687  55  L.  J.  Adm.  11. 

6.  Responsibility  for  Speed.  —  Moss  v.  African 
Steamship  Co..  L.  R.  2  P.  C.  238,  19  L.  T.  N. 
S.  768;  The  Maria,  I  W.  Rob.  95;  The  Julia, 
Lush.  224,  14  Moo.  P.  C.  210;  Netherlands 
Steam  Boat  Co.  v.  Styles,  9  Moo.  P.  C. 
286. 

7.  When  Master  May  Interfere.  —  Camp  v. 
The  Ship  Marcellus.  1  Cliff.  (U.  S.)  4S1.  To 
the  same  effect  are  Hammond  v.  Rogers,  7 
Moo.  P.  C.  172;  Pollok  v,  McAlpin,  7  Moo. 
P.  C.  430;  Wood  v.  Smith.  L.  R.  5  P.  C.  45 1; 
The  Girolamo,  3  Hag.  Adm.  169;  The  Peer- 
less, Lush.  30,  6  L.  T.  N.  S.  107. 
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2.  Liability  for  Negligence.  —  A  pilot  is  under  obligation  to  his  employers  as 
well  as  to  third  persons  to  have  and  exercise  proper  care  and  skill  in  the 
navigation  of  the  vessel.1  He  is  liable  to  his  employers,8  and  in  collision 
cases  to  third  persons,3  for  any  injury  arising  through  carelessness  or  unskil- 
fulness.  If  the  owners  have  to  pay  for  his  want  of  care  and  skill,  they  have 
their  action  over  against  him  on  the  ordinary  principles  that  govern  the 
relation  of  master  and  servant.4  A  pilot  is  not,  however,  an  insurer.  He  is 
only  chargeable  for  an  injury  resulting  from  his  lack  of  requisite  skill  or  his 
failure  to  exercise  it  properly.5 

3.  Right  to  Recover  for  Personal  Injury.  —  As  between  the  owners  of  a  ship 
and  a  pilot  whom  they  are  compelled  to  employ,  there  is  no  implied  contract 
that  the  pilot  will  take  upon  himself  the  risk  of  injury  from  the  negligence  of 
the  shipowners'  servants,  and  the  shipowners  are  therefore  liable  for  any 
injury  sustained  by  him  which  is  due  to  the  negligence  of  such  servants.6 

VI.  Compensation — 1.  Amount  —  a.  In  General. — The  rates  of  port 
pilotage  are  generally  prescribed  by  statute  or  by  pilotage  authorities  or 
commissioners  to  whom  this  power  has  been  delegated.7  The  wages  of  one 
regularly  employed  upon  a  vessel  as  a  pilot  are  generally  fixed  by  express 
agreement,8  and  when  there  is  no  agreement  such  pilot  is  entitled  to  recover 
what  his  services  were  reasonably  worth.9 


1.  Obligation  as  to  Skill  and  Care.  —  Campbell 
v.  Williamson,  I  Phila.  (Pa.)  198,  8  Leg.  Int. 
(Pa.)  98.  See  also  The  Tom  Lysle,  48  Fed. 
Rep.  600;  Slade  v.  State,  2  Ind.  33. 

Skill  Required  of  River  Pilot.  —  Atlee  v.  Union 
Packet  Co.,  21  Wall.  (U.  S.)  389;  The  Tom 
Lysle,  48  Fed.  Rep.  690;  Harrison  v.  Hughes, 
no  Fed.  Rep.  545.  See  also  The  Oceanic,  (C. 
C.  A.)  74  Fed.  Rep.  645,  41  U.  S.  App.  80. 

Skill  Required  of  Tugboat  Pilot. —  White  v. 
Steam-Tug  Lavergne,  2  Fed.  Rep.  788. 

Ordinary  Care  under  the  Circumstances  Neces- 
sary.—  S:.  Louis,  etc.,  Packet  Co.  v.  Keokuk, 
etc.,  Bridge  Co.,  31  Fed.  Rep.  755;  Campbell 
v.  Williamson,  1  Phila.  (Pa.)  198,  8  Leg.  Int. 
(Pa.)  98. 

2.  Liability  to  Employer.  —  Atlee  v.  Union 
Packet  Co.,  21  Wall.  (U.  S.)  389;  Santiago  v. 
Morgan,  21  Fed.  Cas.  No.  12,331;  Sideracudi 
v.  Mapes,  3  Fed.  Rep.  873;  Braunan  v.  Hoel, 
T5  La.  Ann.  308;  Campbell  v.  Williamson,  I 
Phila  (Pa.)  198,  8  Leg.  Int.  (Pa.)  98.  See  also 
The  Tom  Lysle,  48  Fed.  Rep.  690. 

Negligence  as  a  Defense  to  Claim  for  Services. 
—  The  Wallace,  32  Fed.  Rep.  672;  The  Tom 
Lysle,  48  Fed.  Rep.  690. 

3.  Liability  to  Third  Persons.  —  Stort  v.  Clem- 
ents, Peake  N.  P.  (ed.  1795)  107;  Moss  v. 
African  Steamship  Co.,  L.  R.  2  P.  C.  238,  19 
L.  T.  N.  S.  768;  Campbell  v.  Williamson,  r 
Phila.  (Pa.)  198.  8  Leg.  Int.  (Pa.)  98.  See  also 
The  China,  7  Wall.  (U.  S.)  53. 

4.  Liable  to  Action  Over  by  Employer.  —  Nep- 
tune the  Second,  1  Dods.  467;  Campbell  v. 
Williamson,  1  Phila.  (Pa.)  198,  8  Leg.  Int. 
(Pa.)  98.  See  also  The  Tom  Lysle,  48  Fed. 
Rep.  690;  Yates  v.  Brown,  8  Pick.  (Mass.)  22. 
And  see  the  title  Ships  and  Shipping. 

5.  Pilot  Not  an  Insurer.  —  The  James  A.  Gar- 
field, 21  Fed.  Rep.  474;  Mason  v.  Ervine,  27 
Fed.  Rep.  459;  The  Governor  Newell,  31  Fed. 
Rep.  362;  The  Wallace,  32  Fed.  Rep.  672;  The 
Tom  Lysle,  48  Fed.  Rep.  690;  Wilson  v. 
Charleston  Pilots'  Assoc.,  57  Fed.  Rep.  227,  55 
Fed.  Rep.  1000;  Gypsum  Packet  Co.  v.  Horton, 
68  Fed.  Rep.  931.    Compare  3  Kent's  Com.  (13th 


ed.)  176;  The  Washington  v.  The  Saluda, 
3  U.  S.  Law  Int.  249,  29  Fed.  Cas.  No.  17,232. 

6.  Recovery  for  Injury  to  Pilot.  —  Smith  v. 
Steele,  L.  R.  10  Q.  B.  125,  23  W.  R.  388 

Pilot  Acting  as  Master,  and  Boat-hand,  Not  Fel- 
low-servants.—  The  Titan,  23  Fed.  Rep.  413. 

7.  Rate  Fixed  by  Statute.  —  The  Bark  Alaska, 
3  Ben.  (U.  S.)  391  (N.  Y.  Stat.);  The  Glenearne, 
7  Fed.  Rep.  604  (Oregon  Stat.);  The  Chase,  14 
Fed.  Rep.  854  (Fla.  Stat.);  The  Alameda,  31 
Fed.  Rep.  366  (Cal.  Stat.);  Nash  v.  The  Thebes, 
17  Fed.  Cas.  No.  10,022  (Mass.  Stat.);  Shepherd 
v,  Mitchill,  10  Johns.  (N.  Y.)  112.  See  also 
Jones  v.  Bennett,  63  L.  T  N.  S.  705,  6  Asp. 
M.  Cas.  596;  The  Adah,  2  Hag.  Adm.  326; 
The  Clan  Grant,  12  P.  D  139,  56  L.  J.  Adm. 
62,  57  L.  T.  N.  S.  124.  And  see  supra,  this 
title.  Obligation  to  Take  Pilot. 

Different  Rates  in  Same  State  Valid.  —  The 
Chase,  14  Fed.  Rep.  854. 

Compensation  for  Detention.  ■ —  The  France,  50 
Fed.  Rep.  125  (N.  Y.  Stat.). 

Extra  Compensation  During  Winter.  —  The 
France,  50  Fed.  Rep.  125  (N.  Y.  Stat.). 

8.  Wages  Fixed  by  Contract.  —  Truesdale  v. 
Young,  Abb.  Adm.  391,  24  Fed.  Cas.  No. 
14,204. 

Entitled  to  Wages  When  Services  Offered  and 
Refused.  —  Beckwith  v.  Baldwin,  12  Ala.  720. 

No  Right  to  Wages  When  Contract  Voluntarily 
Terminated.  —  Patterson  v.  Haslep,  19  La.  Ann. 
178. 

Wages  Payable  up  to  Day  of  Loss  of  Vessel.  — 

Delorier  v.  Chaffey,  2  Rev.  Leg.  76. 

Right  to  Wages  Terminated  by  Seizure  under 
Protest.  —  The  Propeller  Joseph  Hall,  10  Ben. 
(U.  S.)  246,  13  Fed.  Cas.  No.  7,539. 

Statute  Requiring  Written  Contract  Construed. 
—  Rev.  Stat.  U.  S.,  §  4520;  The  Lud  Keefer, 
51  Fed.  Rep.  44,  modifying  49  Fed.  Rep. 
650. 

Statute  as  to  Assignment  of  Wages  Construed.  — 

Rev.  Stat.  U.  S.,  §4536;  Somers  v.  Jersey  Blue, 
2  N.  J.  L.  J.  359,  22  Fed.  Cas.  No.  13,169. 

9.  Recovery  for  Services  as  Both  Master  and 
Pilot.  —  Bissell  v.  Mepham,  Woolw.  (U.  S.)  225. 
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b.  Extra  Compensation.  —  In  cases  where  extraordinary  risk  or  danger 
is  incurred  by  a  pilot  he  may  be  awarded  extra  pilotage.1 

c.  SALVAGE.  —  On  certain  emergencies  occurring  which  require  extraor- 
dinary services,  a  pilot  becomes  entitled  to  salvage  remuneration,  and  not  a 
mere  pilotage  fee.a  In  order,  however,  to  entitle  a  pilot  to  salvage  reward, 
he  must  not  only  show  that  the  vessel  was  in  some  sense  in  distress,  but  that 
she  was  in  such  distress  as  to  be  in  danger  of  being  lost,  and  as  to  call 
upon  him  to  run  such  unusual  danger,  or  incur  such  unusual  responsibility, 
or  exercise  such  unusual  skill,  or  perform  such  unusual  kind  of  service,  as  to 
make  it  unfair  and  unjust  that  he  should  be  paid  otherwise  than  upon  the 
terms  of  salvage  reward.3 

2.  Who  Liable  to  Pay.  —  In  the  absence  of  statutory  provisions  it  seems 
that  both  the  owner  and  the  master  are  respectively  liable  for  pilotage  fees ;  the 
owner  as  the  party  benefited  by  the  service,  and  the  master  as  the  party 
making  the  contract.4  By  statute  the  consignee  5  or  agent  6  of  the  vessel 
may  also  be  made  liable  for  pilotage  fees. 

VII.  LlEN  —  1.  In  General.  — A  person  employed  regularly  upon  a  vessel 
as  a  pilot,  or  who  simply  acts  as  a  pilot  for  a  vessel  coming  in  or  going  out  of 
port,  has  a  lien  for  his  wages  or  services.7  To  make  pilotage  a  charge  on  the 
vessel,  as  a  general  rule,  there  must  be  an  express  or  implied  contract  with 
the  owner  or  his  authorized  agent.  Mere  wrongdoers  or  usurpers  of  the  com- 
mand of  a  vessel,  not  acknowledged  or  appointed  by  the  owner,  cannot  create 
a  lien  on  the  vessel  or  personally  bind  the  owner  by  a  contract  which  they 
choose  to  make  whether  it  be  beneficial  to  him  or  not.8 

2.  Proffered  Services.  —  When  under  a  state  statute  pilots  are  entitled  to 
certain  fees  for  services  proffered  and  refused,  they  have  the  right  to  enforce 
such  claims  by  libel  in  rem,  even  though  the  statute  does  not  in  express 
terms  make  the  vessel  liable.9 


1.  Extra  Pay  for  Extraordinary  Services.  —  The 

Enterprise,  2  Hag.  Adm.  178,  nole;  In  re  The 
Adventurer,  1  Stuart  Adm.  (L.  C.)  101;  The 
Champion,  5  Fed.  Cas.  No.  2.582a/  Love  v. 
Hinckley,  Abb.  Adm.  436,  15  Fed.  Cas.  No. 
8,548;  The  Warren,  12  N.  Y.  Leg.  Obs.  257, 
29  Fed.  Cas.  No.  17,193;  Hope  v.  The  Brig 
Dido,  2  Paine  (U.  S)  243;  The  Grid,  21  Fed. 
Rep.  423;  The  Cachemire,  38  Fed.  Rep.  518. 
See  also  The  Joseph  Harvey,  1  C.  Rob.  306; 
Callagan  v.  Hallett,  1  Cai.  (N.  Y.)  104. 

2.  Salvage.  —  The  Saraioga,  Lush.  318;  The 
Hebe,  2  W.  Rob.  246;  The  Anders  Knape,  4 
P.  D.  213;  Akerblom  v.  Price,  7  Q.  B.  D.  129; 
The  Santiago,  83  L.  T.  N.  S.  439;  Hobart  v. 
Drogan,  10  Pet.  ((J.  S.)  108;  The  Brig  Susan, 

1  Sprague  (U.  S.)  499;  Lea  v.  Ship  Alexander, 

2  Paine  (U.  S.)466;  Dulaney  v.  Sloop  Peragio, 
Bee  Adm.  212;  Flanders  v.  Tripp,  2  Lowell 
(U.  S.)  15,  9  Fed.  Cas.  No.  4,854;  The  Wiscon- 
sin, 30  Fed.  Rep.  84.  See  also  The  Frederick, 
1  W.  Rob.  16;  Hope  v.  The  Brig  Dido,  2 
Paine  (U.  S.)  243.    And  see  the  title  Salvage. 

Agreement  for  Extra  Compensation  Precludes 
Claim  for  Salvage.  —  Hope  v.  The  Brig  Dido,  2 
Paine  (U.  S.)  243. 

3.  Test  for  Determining  Eight  to  Salvage.  — 
Akerblom  v.  Price,  7  Q.  B.  D.  129,  per  Brett, 
L.  J.  And  see  The  General  Palmer,  2  Hag. 
Adm.  176;  The  Columbus,  2  Hag.  Adm.  178, 
note;  The  Monarch,  12  P.  D.  5;  The  C.  D. 
Bryant,  19  Fed.  Rep.  603;  The  Grid,  21  Fed. 
Rep.  423- 

4.  Both  Owner  and  Master  Liable. —  Hunt  v. 
Mickey,  12  Met.  (Mass.)  346.    See  also  The 


George  S.  Wright,  Deady  (U.  S.)  591,  10  Fed. 
Cas.  No.  5,340. 

Liable  When  Services  Offered  and  Refused.  — 

Cooley  v.  Board  of  Wardens,  12  How.  (U.  S.) 

299. 

5.  Liability  of  Consignee.  —  Morteo  v.  Julian, 

4  C.  P.  D.  216;  The  George  S.  Wright.  Deady 
(U.  S.)  591,  10  Fed.  Cas.  No.  5,340  (Oregon 
Stat.);  McDonald  v.  Prioleau.  44  Fed.  Rep. 
769  (S.  Car.  Stat.);  Reardon  v.  Arkell,  59  Fed. 
Rep.  624  (N.  Y.  Stat.);  Gillespie  v.  Winberg,  4 
Daly  (N.  Y.)  318.  See  also  The  William  Law, 
14  Fed.  Rep.  793  (Del.  Stat.). 

6.  Liability  of  Agent.  —  Mason  v.  Ingraham, 

5  Ben.  (U.  S.)  81,  16  Fed.  Cas.  No.  9,238  (N. 
Y.  Stat.). 

7.  Pilot's  Lien  for  Services.  —  The  Mary  Eliza- 
beth, 24  Fed.  Rep.  397;  The  Mystic,  30  Fed. 
Rep.  73;  The  Pirate,  32  Fed.  Rep.  486.  See 
also  the  Dowthorpe,  2  W.  Rob.  73;  The  Wil- 
liam Law,  14  Fed.  Rep.  792;  The  Ocean  Ex- 
press, 22  Fed.  Rep.  176. 

Lien  When  Contract  Broken  by  Master  of  Vessel. 
—  The  Francisco  Garguilo,  14  Fed.  Rep.  495. 

No  Lien  When  Voyage  Abandoned  and  No 
Service  Rendered.  —  The  Seven  Sons,  69  Fed. 
Rep.  271. 

8.  Contract  with  Owner  or  Agent  Necessary.  — 

The  Schooner  Anne.  1  Mason  (U.  S.)  50S,  1 
Fed.  Cas.  No.  412,  reversing  Johnson  v.  The 
Anne,  13  Fed.  Cas.  No.  7,370.  See  also  Chap- 
man v.  The  Lucerne.  5  Fed.  Cas.  No.  2,605. 

9.  Lien  for  Services  Refused.  —  The  California, 
1  Sawy.  (U.  S.)  463,  4  Fed.  Cas.  No.  2,312; 
The  George  S.  Wright,  Deady  (U.  S.  )  591,  10 
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3.  Person  Acting  as  Master  and  Pilot.  —  The  general  rule  seems  to  be  that 
one  acting  as  both  master  and  pilot  has  no  lien  for  his  services. 1  When,  how- 
ever, one°person  contracts  expressly  as  pilot,  and  another  stands  as  registered 
master,  the  person  so  contracting  has  a  lien  for  his  wages  though  the  regis- 
tered master  does  not  sail  in  the  vessel,  and  though  such  pilot  has  entire 
charge  of  her  navigation.3 

4.  Priority  of  Lien.  —  A  lien  for  pilotage  ranks  for  payment  with  liens  for 
salvage  and  towage,  and  will  therefore  be  payable  in  priority  to  a  bottomry 
bond  given  on  the  ship  previously  to  the  pilotage  services  being  rendered.3 

5.  Waiver  of  Lien.  —  A  pilot  may  waive  his  lien  by  an  agreement  to  look 
to  the  charterer  of  a  vessel  individually  for  payment.4  But  he  does  not 
waive  his  lien  by  taking  a  promissory  note  in  payment  for  his  services  unless 
it  is  understood  as  between  the  parties  that  such  note  is  received  as  an 
absolute  payment.5 

VIII.  Jurisdiction.  —  Suits  for  pilotage  are  within  the  admiralty  and 
maritime  jurisdiction.6  A  court  of  admiralty  has  jurisdiction  of  an  action 
brought  to  recover  pilotage  due  under  a  state  law  for  services  offered  and 
refused.7  The  jurisdiction  of  the  federal  courts  in  cases  of  admiralty  and 
maritime  jurisdiction  is  not  ousted  by  the  adoption  of  state  laws  by  Act  of 
Congress.  The  only  effect  is  to  leave  the  jurisdiction  concurrent  in  the  state 
courts;  and  if  the  party  should  sue  in  the  admiralty,  to  limit  his  recovery  to 


Fed.  Cas.  No.  5.340;  The  Schooner  Kalmar, 
10  Ben.  (U.  S.)  242,  14  Fed.  Cas.  No.  7,601; 
The  Glenearne,  7  Fed.  Rep.  604;  The  Alzena, 
14  Fed.  Rep.  174;  The  Charles  A.  Sparks,  16 
Fed.  Rep.  480;  The  Edith  Godden,  25  Fed. 
Rep.  511;  The  Earnwell,  (C.  C.  A.)  70  Fed. 
Rep.  331,  a/firmingb%  Fed.  Rep.  229.  See  also 
The  Lord  Clive,  10  Fed.  Rep.  135;  The  Wil- 
liam Law,  14  Fed.  Rep.  792.  But  in  some  of 
the  earlier  cases  it  was  held  otherwise.  The 
Robert  J.  Mercer,  1  Sprague  (U.  S.)  284,  20 
Fed.  Cas.  No.  11,891;  Leitch  v.  The  Steamer 
George  Law,  6  Am.  L.  Reg.  368,  15  Fed.  Cas. 
No.  8,223.  And  see  Harrison  v.  The  Anna 
Kimball,  11  Fed.  Cas.  No.  6,132. 

In  Massachusetts,  under  statute  1862,  c.  176, 
a  lien  is  expressly  given  in  such  cases.  The 
Brig  America,  1  Lowell  (U.  S.)  176,  1  Fed.  Cas. 
No.  289;  Perkins  v.  O'Mahoney,  131  Mass. 
546. 

The  right  to  bring  an  action  against  the 
master  is  not  taken  away  by  this  statute. 
Perkins  v.  O'Mahoney,  131  Mass.  546. 

1.  No  Lien  for  Person  Acting  as  Master  and 
Pilot. —  The  Eolian,  1  Biss.  (U.  S.)  321,  8  Fed. 
Cas.  No.  4,504,  modifying  Logan  v.  Steam- 
boat vEolian,  1  Bond  (U.  S.)  267,  15  Fed.  Cas. 
No.  8,465;  Bartlette  v.  Viola,  2  Chicago  Leg. 
N.  245,  2  Fed.  Cas.  No.  1,083. 

No  lien  for  Incidental  Pilotage  Services.  — 
Masters  of  vessels  who  are  also  licensed  pilots 
for  places  to  and  from  which  they  travel,  and 
who  as  such  incidentally  and  in  connection 
with  their  primary  duties  as  masters  perform 
pilotage  services  to  their  own  vessels,  are  not 
thereby  entitled  to  a  lien  for  their  whole  wages 
as  masters  upon  the  theory  that  they  are  pilots 
of  the  vessels  they  command.  It  may  be  that 
if  the  services  rendered  as  master  and  pilot 
could  be  satisfactorily  segregated,  the  master 
would  be  entitled  to  a  lien  for  the  services  he 
rendered  his  vessel  distinctively  as  pilot.  The 
Willamette  Valley,  76  Fed.  Rep.  838. 

2.  The  Atlas,  42  Fed.  Rep.  793. 

3.  Ranks  with  Liens  for  Salvage  and  Towage. 

8: 


—  Newson  on  the  Law  of  Salvage,  Towage,  and 
Pilotage,  p.  169;  and  see  The  St.  Lawrence,  5 
P.  D.  250. 

When  a  vessel  in  tow  of  a  tug,  which  is  in 
charge  of  a  pilot,  is  injured  by  stranding,  and 
it  appears  that  the  negligence  causing  the  in- 
jury was  that  of  the  captain  of  the  vessel  and 
not  of  the  pilot,  the  pilot's  claim  for  wages 
must  be  paid  out  of  the  proceeds  of  the  tug 
before  a  claim  for  damages  to  the  tow  is  set- 
tled. The  Alexander  Barkley,  83  Fed.  Rep. 
846. 

4.  Waiver  by  Contract.  —  Clark  v.  Ruth,  39 
Fed.  Rep.  128. 

5.  Lien  Not  Waived  by  Taking  Note.  —  The 

Steamboat  Argo,  7  Ben.  (U.  S.)  304;  The 
Pirate,  32  Fed.  Rep.  486.  And  see  the  title 
Maritime  Liens,  vol.  19,  p.  1132. 

6.  Admiralty  Jurisdiction  of  Pilotage  Suits.  — 
Hobart  v.  Drogan,  10  Pet.  (U.  S.)  108;  The 
Schooner  Anne,  1  Mason  (U.  S.)  508;  The 
George  S.  Wright,  Deady  (U.  S.)  591.  See  also 
The  Adah,  2  Hag.  Adm.  326;  The  Nelson,  6 
C.  Rob.  227.  And  see  the  title  Admiralty 
Jurisdiction,  vol.  1,  p.  661. 

Right  of  New  Jersey  Pilot  to  Sue  in  New  York 
Federal  Courts.  —  Reardon  v.  Arkell,  59  Fed. 
Rep.  624 

Jurisdiction  of  Libel  Against  Consignee  Made 
Liable  for  Pilotage  by  State  Law.  —  McDonald 
v.  Prioleau,  44  Fed.  Rep.  769;  Reardon  v. 
Arkell,  59  Fed.  Rep.  624;  The  George  S. 
Wright,  Deady  (U.  S.)  591. 

No  Jurisdiction  when  Contract  Made  and  Services 
Performed  Within  Body  of  a  County.  —  Ross  v. 
Walker,  2  Wils.  C.  PI.  264. 

7.  Banta  v.  McNeil.  5  Ben.  (U.  S.)  74,  2  Fed. 
Cas.  No.  966;  Ex  p.  McNiel,  13  Wall.  (U.  S.) 
236;  Ex  p  Hagar,  104  U.  S.  520;  The  Cali- 
fornia, 1  Savvy.  (U.  S.)  463;  Mason  v.  Ingra- 
ham,  5  Ben.  (U.  S.)  81;  The  Glenearne,  7  Fed. 
Rep.  604;  The  Alzena,  14  Fed.  Rep.  174;  The 
William  Law,  14  Fed.  Rep.  792;  The  Edith 
Godden,  25  Fed.  Rep.  511.  Compare  Arcularius 
v.  Staples,  1  Fed.  Cas.  No.  509^. 
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PIL  O  TS  —  PIO  US  GIFT. 


Definitions. 


the  same  precise  sum  to  which  he  would  be  entitled  under  the  state  laws 
adopted  by  Congress  if  he  should  sue  in  the  state  courts.1 

In  England  it  has  been  decided  that  a  court  of  admiralty  has  no  jurisdiction 
of  an  action  in  personam  against  a  pilot  brought  to  recover  damages  for  an 
injury  occurring  in  a  collision  by  reason  of  the  negligence  of  such  pilot.2 

IX.  Pilot  Associations.  —  An  association  of  pilots,  formed  to  conduct  their 
business  and  to  further  their  common  interests,  is  not  unlawful,3  and  it  has 
been  decided  that  such  an  association  is  not  liable  for  the  negligence,  want 
of  skill,  or  fault  of  any  pilot  belonging  thereto.4 

PIMP.  —  A  pimp  is  one  who  produces  for  others  the  means  of  gratifying 
lust ;  a  pander.5 

PINKROOT.  —  See  note  6. 

PIN  MONEY.  —  See  the  title  HUSBAND  AND  Wife,  vol.  15,  p.  835. 
PINS.  —  See  note  7. 

PINT.    (See  also  the  title  WEIGHTS  AND  MEASURES.)  —  See  note  8. 

PIONEER.  (See  also  the  title  PATENTS,  ante,  p.  260.)  —  The  word 
"  pioneer,"  as  used  in  connection  with  a  patent,  is  commonly  understood  to 
denote  one  covering  a  function  never  before  performed  —  a  wholly  novel  device, 
or  one  of  such  novelty  and  importance  as  to  mark  a  distinct  step  in  the 
progress  of  the  art,  as  distinguished  from  a  mere  improvement  or  perfection 
of  what  has  gone  before.9 

PIOUS  GIFT.  —  See  the  title  Charities  and  Trusts  for  Charitable 
Uses,  vol.  5,  p.  893. 

1.  Concurrent  Federal  and  State  Jurisdiction.  —  article  of  commerce  previously  dried  or  pre- 
Hobart  v.  Drogan,  10  Pet.  (U.  S.)  108;  The  pared,  deprived  of  its  germinating  qualities, 
Bark  Alaska,  3  Ben.  (U.  S.)  391,  1  Fed.  Cas.  and  in  no  way  succulent  or  perishable  in  its 
No.  129.  Compare  The  Schooner  Wave  v.  nature,  the  assured  having  failed  to  show  any 
Hyer,  2  Paine  (U.  S.)  131,  reversing  The  Wave,  usage  of  trade  to  control  the  ordinary  meaning 
Blatchf.  &  H.  Adm.  235.  of  the  terms.    Klett  v.  Delaware  Ins.  Co.,  23 

2.  Reg.  v.  Judge,  (1892)  1  Q.  B.  273.    See  Pa.  St.  262. 

also  The  Alexandria,  L.  R.  3  A.  &  E.  574,  27  7.  Pins  —  Revenue  Laws.  —  See  Steinhardt  v. 

L.  T.  N.  S.  565;  Flower  v.  Bradley,  44  L.  J.  U.  S.,  92  Fed.  Rep.   139,  and  see  the  title 

Exch.  1,  31  L.  T.  N.  S.  702.  Revenue  Laws. 

3.  Pilot  Associations  Lawful.  —  Jones  v.  Fell,  8.  Pint. — An  indictment  charged  the  de- 
5  Fla.  510;  Levine  v.  Michel,  35  La.  Ann.  1121.  fendant  with  selling  one  pint  of  brandy  of  the 
And  see  the  title  Monopolies  and  Corporate  value  of  ten  cents.  It  was  held  that  this 
Trusts,  vol.  20,  p.  844.  sufficiently  alleged  a  sale  of  less  than  five  gal- 

4.  Association  Not  Liable  for  Negligence  of  Ions.  The  court  said:  "  In  common  umler- 
Members.  —  Mason  v.  Ervine,  27  Fed.  Rep.  459;  standing,  a  charge  of  a  sale  of  a  pint  of 
The  City  of  Dundee,  (C.  C.  A.)  108  Fed.  Rep.  brandy  means  a  sale  of  that  particular  quan- 
679,  103  Fed.  Rep.  696.  tity  and  not  of  more.    That  a  pint  is  less 

5.  Pimp.  —  Wideman  v.  State,  4  Ind.  App.  than  five  gallons  is  a  part  of  the  English 
397;  Butter.  Peasley,  18  Moni.  303.  See  also  language."  State  v.  Lavake,  26  Minn.  528. 
Fahnestock  v.  State,  102  Ind.  156;  People  v.  See  also  State  v.  Bach,  36  Minn.  234;  State 
Gastro,  75  Mich.  131.  v.  Langdon,  29  Minn.  393;  and  see  further 

6.  Pinkroot. —  The  terms  "vegetables  and  the  title  Intoxicating  Liquors,  vol.  17,  p. 
roots,  prepared  or  otherwise,"  used  in  the  189. 

memorandum  clause  of  a  policy  of  insurance,  9.  Pioneer.  — Westinghouse  v.  Boyden  Power 

as  warranted  by  the  assured  free  from  average,  Brake  Co.,  170  U.  S.  561.    See  also  Ford  v. 

were  held  to  include  pinkroot,  though  as  an  Bancroft,  (C.  C.  A.)  98  Fed.  Rep.  312. 
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PIPE  LINES. 


See  also  the  titles  CORPORATIONS  {PRIVATE),  vol.  7,  p.  620;  DRAINS 
AND  SEWERS,  vol.  10,  p.  220;  EMINENT  DOMAIN,  vol.  10,  p.  1043; 
GAS  COMPANIES,  vol.  14,  p.  915;  NATURAL  GAS,vo\.  21,  p.  419; 
TAXATION. 

A  Pipe  line  is  a  connected  series  of  pipes  for  the  transportation  of  oil,  gas, 
or  water.1 

Eight  to  Lay.  —  The  purposes  for  which  pipe  lines  are  ordinarily  laid  are 
public,  and  therefore  the  power  of  eminent  domain  may  be  conferred  on  a  cor- 
poration authorizing  an  appropriation  of  private  property  by  condemnation.2 

Nature  of  Property  in  Pipe  Lines.  —  A  corporation  which  is  invested  with  a  fran- 
chise to  lay  pipes  for  the  purpose  of  transporting  oil,  gas,  or  water,  acquires 
property  therein  of  two  kinds:  first,  an  incorporeal  hereditament  or  easement 
in  the  land  through  which  its  pipes  are  laid,  and  second,  a  property  in  the 
pipes.3 


1.  Construction  of  Grant  —  Definition.  —  A 
deed  conveyed  "  all  the  buildings,  eic,  pipes, 
pipe  lines,  fixtures,  and  all  other  personal  prop- 
erty "  on  a  certain  ranch.  It  was  held  that 
not  merely  the  articles  enumerated  were 
transferred,  but  also  the  right  to  operate  the 
same  in  the  manner  they  theretofore  had  been 
operated.  Dietz  v.  Mission  Transfer  Co.,  95 
Cal.  92.  In  construing  the  grant  the  court 
said;  "  The  term  '  pipe  line  '  evidently  means 
something  different  from  pipes,  and  conveys 
the  idea  of  a  line  of  pipe  running  upon  or  in 
the  earth,  carrying  with  it  the  right  to  the  use 
of  the  soil  in  which  it  is  placed." 

Tube  Highway  and  Internal  Improvement.  —  In 
West  Virginia  Transp.  Co.  v.  Volcanic  Oil, 
etc.,  Co.,  5  W.  Va.  382,  where  a  company  was 
incorporated  by  the  legislature  for  the  purpose 
of  constructing  and  maintaining  a  line  of  tub- 
ing for  the  transporting  of  petroleum  or  other 
oils,  and  the  maximum  rales  for  such  trans- 
portation were  fixed  by  the  act  of  its  incorpora- 
tion, it  was  held  that  such  line  of  tubing  was 
a  tube  highway,  and  an  internal  improvement 
within  the  meaning  of  the  sixth  section  of  the 
eleventh  article  of  the  constitution  of  West 


Virginia,  and  consequently  that  the  company 
was  such  a  one  as  the  legislature  might  create 
by  special  act. 

Transportation  Company.  —  In  Columbia  Con- 
duit Co.  v.  Com.,  90  Pa.  St.  307,  a  corporation 
engaged  in  the  removal  of  petroleum  ftom 
place  to  place,  by  means  of  pipes,  was  held  a 
transportation  company  within  the  meaning 
of  a  tax  act.    See  also  the  title  Taxation. 

2.  Eight  to  Lay.  —  See  the  titles  Eminent 
Domain,  vol.  10.  p.  1085;  Gas  Companies,  vol. 

14,  p.  915 ;  Natural  Gas,  vol.  21,  p.  419;  Water 
Companies. 

Eminent  Domain  —  Oil.  —  In  West  Virginia 
Transp.  Co.  v.  Volcanic  Oil,  etc.,  Co.,  5  W. 
Va.  382,  it  was  held  that  the  legislature  might 
gram  to  a  pipe-line  company,  for  the  trans- 
portation of  oil,  the  power  of  eminent  do- 
main. 

Streets  and  Highways.  —  As  to  the  right  to 
use  public  streets  or  highways,  see  the  titles 
Gas  Companies,  vol.  14,  pp.  920,  933,  935,  945; 
Streets  and  Sidewalks;  Water  Companies. 

3.  Providence  Gas  Co.  v.  Thurber,  2  R.  I. 

15,  55  Am.  Dec.  622. 

As  to  taxation  see  the  title  Taxation. 
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PIRACY. 


I.  In  General,  826. 
II.  Statutory  Piracy,  827. 


CROSS-REFERENCES. 

See  also  the  titles  INTERNATIONAL  LAW,  vol.  16,  p.  1121;  MARINE 

INSURANCE,  vol.  19,  p.  930. 
As  to  Indictments  and  Procedure  generally,  see  the  title  PIRACY,  16  Encyc.  of  Pl. 

and  Pr.  537. 

As  to  Piracy  of  a  Copyright,  see  the  title  COPYRIGHT,  vol.  7,  p.  508. 

I.  IN  GENERAL.  —  Piracy  Is  Robbery  or  a  forcible  depredation  on  the  high  seas 
without  lawful  authority  and  done  animo  furandi  and  in  the  spirit  and  intention 
of  universal  hostility.1  Piracy  is  the  same  offense  on  sea  as  robbery  on  land.8 
Thus  the  term  has  been  defined  as  "  robbery  within  the  jurisdiction  of  the 
admiralty."  3 

A  Pirate  is  said  to  be  one  who  roves  the  sea  in  an  armed  vessel,  without  any 
commission  from  any  sovereign  state,  on  his  own  authority,  and  for  the  pur- 
pose of  seizing  by  force  and  appropriating  to  himself,  without  discrimination, 
every  vessel  he  may  meet.4 

Pirates  May  Be  Lawfully  Captured  on  the  ocean  by  the  public  or  private  vessels 
of  any  nation.5 


1.  Definition.  —  i  Kent  Com.  183;  U.  S.  v. 
Palmer,  3  Wheat.  (U.  S.)  610;  U.  S.  v.  Smith, 
5  Wheat.  (U.  S.)  153;  U.  S.  v.  Furlong,  5 
Wheat.  (U.  S.)  184;  U.  S.  v.  Jones.  3  Wash. 
(U.  S.)  209;  The  Schooner  Chapman,  4  Sawy. 
(U.  S.)  501,  5  Fed.  Cas.  No.  2,602;  The  Josefa 
Segunda,  5  Wheat.  (U.  S.)  338;  U.  S.  v.  Klin- 
tock,  5  Wheat.  (U.  S.)  144;  The  Antelope,  10 
Wheat.  (U.  S.)  66;  Harmony  v.  U.  S.,  2  How. 
(U.  S.)  210;  U.  S.  v.  Howard,  3  Wash.  (U.  S.) 
340;  U.  S.  v.  Gibert,  2  Sumn.  (U.  S.)  19;  U.  S. 
v.  Hutchings.  (U.  S.  Cir.  Ct.)  2  Wheel.  Crim. 
(N.  Y.)  543;  Adams  v.  People,  1  N.  Y.  173. 

All  private,  unauthorized  maritime  warfare 
is  piratical.  The  Ambrose  Light,  25  Fed. 
Rep.  416. 

Piratically  Running  Away  with  a  Ship  —  What 
Constitutes  the  Offense.  —  See  U.  S.  v.  Haskell, 
4  Wash.  (U.  S.)  402,  2  Wheel.  Crim.  (N.  Y.) 
101,  note,  26  Fed.  Cas.  No.  15,321;  Rex  v. 
Dawson,  13  How.  St.  Tr.  451. 

Seizure  of  Ship.  —  Where  some  of  a  large 
number  of  Clrnese  coolies  who  were  being 
taken  from  China  to  Peru,  killed  the  captain 
and  several  of  the  French  crew  and  then  took 
the  ship  back  to  China,  they  were  held  to  have 
been  guilty  of  piracy  jure  gentium,  Atty.-Gen. 
v.  Kwok-a-Sing,  L.  R.  5  P.  C.  180. 

Slave  Trade  Not  Piracy  by  International  Law. 
—  The  Antelope,  10  Wheat.  (U.  S.)  66;  U  S. 
v.  Corrie,  Brun.  Col.  Cas.  (U.  S.)  686,  25  Fed. 
Cas.  No.  14,869. 

2.  Robbery.  —  U.  S.  v.  Chapels,  Brun.  Col. 
Cas.  (U.  S.)  444,  2  Wheel.  Crim.  (N.  Y.) 
205,  25  Fed.  Cas.  No.  14,782;  Dole  v.  New  Eng- 
land Mut.  Marine  Ins.  Co.,  2  Cliff.  (U.  S.)  418; 
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U.  S.  v.  Smith,  5  Wheat.  (U.  S.)  153,  27  Fed. 
Cas.  No.  16,318;  U.  S.  v.  Gibert,  2  Sumn.  (U. 
S.)  19,  25  Fed.  Cas.  No.  15,204;  Talbot  v.  Jan- 
son,  3  Dall.  (U.  S.)  135. 

Robbery  Need  Not  Be  Punishable  by  Death.  — 
U.  S.  v.  Palmer,  3  Wheat.  (U.  S.)  610;  U.  S.  v. 
Hutchings,  Brun.  Col.  Cas.  (U.  S.)  489,  2 
Wheel.  Crim.  (N.  Y.)  543,  26  Fed.  Cas.  No. 
15,429. 

Depredating  on  the  High  Seas  —  International 
Law.  —  In  international  law  piracy  is  usuallv 
defined  "  substantially  as  Wheaton  defines  it, 
viz.,  as  '  the  offense  of  depredating  on  the  high 
seas  without  being  authorized  by  any  sovereign 
state,  or  with  commissions  from  different 
sovereigns  at  war  with  each  other.'  "  The 
Ambrose  Light,  25  Fed.  Rep.  416. 

3.  Robbery.  —  Atty.-Gen.  v.  Kwok-a-Sing,  L. 
R.  5  P.  C.  189;  Rex  v.  Dawson,  13  How.  St. 
Tr.  451. 

Robbery  on  a  Ferryboat  Plying  in  Waters 
Within  the  Criminal  Jurisdiction  of  the  State 
Courts,  e.  g.,  on  the  Potomac  river,  between 
Washington  and  Alexandria,  is  not  piracy 
cognizable  by  a  federal  court. 

4.  Pirate.  —  U.  S.  v.  Baker,  5  Blatchf.  (U.  S.) 
12;  U.  S.  v  Smith,  5  Wheal.  (U.  S.)  153;  U. 
S.  v.  Holmes,  5  Wheat.  (U.  S.)  412;  The  Am- 
brose Light,  25  Fed.  Rep.  416;  Harmony  v. 
U.  S.,  2  How.  (U.  S.)  211. 

In  Davison  v.  Seal-skins,  2  Paine  (U.  S.) 
324,  it  is  said:  "A  pirate  is  one  who  acts 
solely  on  his  own  authority,  without  any  com- 
mission or  authority  from  a  sovereign  state." 

5.  Capture  of  Pirates.  —  Rex  v.  Green,  5  How. 
St.  Tr.  573,  cited  in  U.  S.      Furlong,  5  Wheat. 
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PIRACY. 


Statutory  Piracy. 


Intent.  —  The  intent  with  which  the  depredations  are  committed  must  be 
felonious.1 

Overt  Act  —  Violence.  —  In  order  to  constitute  piracy  there  must  be  an  overt 
act  done,2  but  it  seems  that  force  and  violence  are  unnecessary.3 

Commission  of  Sovereign  Power  —  Privateering.  —  Acting  bona  fide  under  a  foreign 
commission  is  a  defense  to  piracy.4 

The  Distinction  Between  Privateering  and  Piracy  is  thus  the  distinction  between 
captures  jure  belli  under  color  of  governmental  authority  and  for  the  benefit 
of  a  political  power  organized  as  a  government  de  jure  or  de  facto,  and  mere 
robbery  on  the  high  seas  committed  from  motives  of  personal  gain,  like  theft 
or  robbery  on  land.  In  the  one  instance  the  acts  committed  enure  to  the 
benefit  of  the  commissioning  power,  and  in  the  other  to  the  benefit  of  the 
perpetrators  merely.5 

A  Commission  issued  by  Rebels  who  have  not  obtained  recognition  of  belligerent 
rights  from  any  sovereign  power  is  no  defense  to  piracy,  and  depredations 
upon  the  high  seas  committed  by  the  holders  of  such  a  commission  constitute 
piracy  by  the  law  of  nations.6 

II.  Statutory  Piracy.  —  Undoubtedly  a  statute  may  declare  any  offense 
piracy  committed  within  the  jurisdiction  of  the  nation  passing  the  statute,  and 

(U.  S.)  185;  The  Marianna  Flora,  11  Wheat. 
(U.  S.)  r;  U.S.  v.  Jones,  3  Wash.  (U.  S.)  209. 

1.  Intent.  —  U.  S.  v.  Tully,  1  Gall.  (U.  S.) 
247,  28  Fed.  Cas.  No.  16,545;  Davison  v.  Seal- 
skins, 2  Paine  (U.  S.)  324,  7  Fed.  Cas.  No.  3,661 ; 
U.  S.  v.  Jones,  3  Wash.  (U.  S.)  228,  26  Fed. 
Cas.  No.  15,49°- 

It  was  held  in  The  Marianna  Flora,  n 
Wheat.  (U.  S.)  1,  that  an  attack  on  a  vessel 
of  the  United  States  by  an  armed  vessel,  upon 
a  mistaken  supposition  that  she  was  a  piratical 
cruiser,  but  without  felonious  intent,  was  not 
a  piratical  aggression. 

Act  Committed  from  Hatred,  Revenge,  or 
Wantonness.  —  It  is  not  necessary,  to  bring  the 
vessel  within  the  United  States  acts  against 
piracy,  that  there  should  be  either  actual 
plunder  or  an  intent  to  plunder;  it  is  sufficient 
if  the  act  be  committed  from  hatred,  revenge, 
or  wanton  abuse  of  power.  Harmony  v.  U.  S., 
2  How.  (U.  S.)  210. 

Innocence  of  Owners.  —  In  Harmony  v.  U.  S., 
2  How.  (U.  S.)  233,  it  was  held  that  the  inno- 
cence or  ignorance  of  the  owners  of  the  acts 
prohibited  would  not  withdraw  the  ship  from 
the  penalty  of  confiscation. 

Original  Object  of  Voyage  —  Actual  Participa- 
tion.—  In  U.  S.  v.  Gibert,  2  Sumn.  (U.  S.)  19, 

25  Fed.  Cas.  No.  15.204,  it  was  held  that  where 
the  original  undertaking  was  not  piratical, 
none  of  the  officers  or  crew  were  guilty  of 
piracy  who  did  not  actively  participate  in  the 
piratical  acts.  See  also  U.  S.  v.  Jones,  3  Wash. 
(U.  S.)  228,  26  Fed.  Cas.  No.  15,496. 

But  all  persons  engaged  upon  a  piratical 
cruise  become  equally  guilty  of  piracy.  U. 
S.  v.  Furlong,  5  Wheat.  (U.  S.)  184;  U.  S.  v. 
Klintock,  5  Wheat.  (U.  S.)  145. 

2.  The  City  of  Mexico,  28  Fed.  Rep.  148. 

3.  U.  S.  *.  Tully,  1    Gall.  (U.  S.)  247,  28 
Fed.  Cas.  No.  16,545. 

4.  Foreign  Commission. —  U.  S.  v.  Smith,  27 
Fed.  Cas.  No.  16, 3391V  U.  S.  v.  Bass,  Brun. 
Col.  Cas.  (U.  S.)  418,  24  Fed.  Cas.  No.  14,537; 
The  Palmyra.  12  Wheat.  (U.  S.)  1. 

But  in  U.  S.  v.  Jones,  3  Wash.  (U.  S.)  209, 

26  Fed.  Cas.  No.  15,494,  it  was  held  that  rob- 
bery on  the  high  seas,  under  the  United  States 


statutes,  the  common  law,  and  international 
law,  was  piracy,  although  committed  by  a 
commissioned  privateer.  See  also  U.  S.  v. 
Furlong,  5  Wheat.  (U.  S.)  184. 

Seizure  under  the  Authority  of  a  recognized 
government,  though  unlawful,  is  not  piracy. 
U.  S.  v.  Smith,  27  Fed.  Cas.  No.  16, 339s. 

By  Exceeding  Its  Authority  a  Commissioned 
Cruiser  does  not  become  a  pirate.  It  may  be 
a  maritime  trespass,  but  not  an  act  of  piracy, 
if  a  vessel  is  taken  as  a  prize,  unless  taken 
feloniously  and  with  intent  to  commit  a  rob- 
bery. Davison  v.  Seal-skins,  2  Paine  (U.  S.) 
324,  7  Fed.  Cas.  No.  3,661. 

Defects  in  a  Commission,  connected  with  the 
insubordination  and  predatory  spirit  of  the 
crew,  have  been  held  sufficient  to  justify  the 
seizure  of  the  vessel,  although  the  crew  may 
be  protected  by  a  commission  bona  fide  re- 
ceived and  acted  upon.  The  Palmyra,  12 
Wheat.  (U.  S.)  r. 

Parol  Evidence  Is  Admissible  to  Show  National 
Character  and  ownership  of  the  vessel.  U.  S. 
v.  Gibert,  2  Sumn.  (U.  S.)  19,  25  Fed.  Cas. 
No.  15,204;  U.  S.  v.  Jones.  3  Wash.  (U.  S.) 
209,  26  Fed.  Cas.  No.  15,494;  U.  S.  v.  Furlong, 
5  Wheat.  (U.  S.)  184. 

5.  Privateering  Distinguished  from  Piracy.  — 
Dole  v.  New  England  Mut.  Marine  Ins.  Co.,  2 
Cliff.  (U.  S.)  394;  The  Palmyra,  12  Wheat. 
(U.  S.)  r;  Fifield  v.  State  Ins.  Co.,  47  Pa.  St. 
169,  86  Am.  Dec.  523.  See  also  U.  S.  v.  Baker, 
5  Blatchf.  (U.  S.)  6. 

6.  Unrecognized  Rebels.  —  The  Magellan 
Pirates,  1  E.  &  M.  88;  The  Ambrose  Light,  25 
Fed.  Rep.  408;  U.  S.  v.  Smith,  5  Wheat.  (U. 

S.)  153. 

See  U.  S.  v.  Klintock,  5  Wheat.  (U.  S.)  144, 
as  to  whether  a  person  acting  in  good  faith 
under  a  commission  issued  byan  untecognized 
government  may  be  guilty  of  piracy. 

In  U.  S.  v.  Hutchings,  Brun.  Col.  Cas.  (U. 
S.)  489,  2  Wheel.  Crim.  (N.  Y.)  543,  26  Fed. 
Cas.  No.  15,429,  it  was  held  that  on  a  trial  for 
piracy,  a  commission  issued  by  an  unrecog- 
nized government  might  be  given  in  evidence, 
not  as  a  defense  to  piracy,  but  merely  as  a 
paper  found  on  board  of  the  vessel. 
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such  offense  will  be  punishable  by  that  nation  as  an  offense  against  the 
municipal  authority.1  And  Congress  under  the  power  conferred  by  the  Con- 
stitution, Article  I.,  section  8,  has  legislated  against  the  crime  of  piracy  as 
defined  by  the  law  of  nations,3  and  in  addition  has  made  certain  acts  piracy 
which  would  not  be  piracy  under  international  law.3 

Jurisdiction. — -The  United  States  courts  have  jurisdiction  over  piracy  at 
common  law  or  piracy  as  defined  by  the  statutes  of  the  United  States.* 

Salvage.  —  Salvage  is  demandable  by  right  upon  property  taken  from  pirates.5 


PISCARIA.  (See  also  the  title  Fish  and  Fisheries,  vol.  13,  p.  554.)  — 
The  general  term  "  piscaria "  includes  all  fisheries,  without  any  regard  to 
their  distinctive  character  or  to  their  methods  of  taking  the  fish.6 

PISTOL.  (See  also  the  title  Carrying  Weapons,  vol.  5,  p.  729.)  —  A 
pistol  is  a  small  firearm  intended  to  be  fired  from  one  hand,  differing  from  a 
musket  chiefly  in  size.7 

PISTOL  CARTRIDGES.  —  See  note  8. 


1.  Statutory  Piracy.  —  Dole  v.  New  England 
Mut.  Marine  Ins.  Co.,  2  Cliff.  (U.  S  )  394. 

By  statute  the  term  "  piracy  "  may  be  ex- 
tended to  offenses  not  included  in  piracy  under 
international  law.  Charge  to  Grand  Jury,  2 
Sprague  (U.  S.)  285,  30  Fed.  Cas.  No.  18,277. 

2.  Statutory  Piracy.  —  U.  S.  Acts,  March  3, 
1819  (3  Stat,  at  Large,  c.  77,  ^  5).  May  15,  1820 
(3  Stat,  at  Large,  c.  113,  §  2),  U.  S.  Rev. 
Stat.,  §  5368.  See  also  U.  S.  v.  Furlong,  5 
Wheat.  (U.  S  )  184;  U.  S.  v.  Unicorn,  27  Fed. 
Cas.  No.  15,979(7. 

The  Act  of  March  3,  1819,  c.  76,  §  5,  refer- 
ring to  the  law  of  nations  for  a  definition  of 
the  crime  of  piracy,  was  held  to  be  a  constitu- 
tional exercise  of  the  power  of  Congress. 
U.  S.  v.  Smith,  5  Wheat.  (U.  S.)  153. 

3.  U.  S.  v.  Baker,  5  Blatchf.  (U.  S.)  6,  24 
Fed.  Cas.  No  14,501. 

Confederation  or  Intercourse  with  Pirates.  —  See 
U.  S.  v.  Howard,  3  Wash.  (U.  S.)  340,  26  Fed. 
Cas.  No.  15,404. 

Piratical.  —  Upon  the  meaning  of  the  word 
"  piratical,"  as  used  in  the  Act  of  Congress  of 
Match  13,  1819,  c.  75,  the  court  in  Harmony  v. 
U.  S.,  2  How.  (U.  S.)  232,  said:  "  Where  the 
act  uses  the  word  '  piratical,'  it  does  so  in  a 
general  sense;  importing  that  the  aggression 
is  unauthorized  by  the  law  of  nations,  hostile 
in  its  character,  wanton  and  criminal  in  its 
commission,  and  utterly  without  any  sanction 
from  any  public  authority  or  sovereign  power. 
In  short,  it  means  that  the  act  belongs  to  the 
class  of  offenses  which  pirates  are  in  the  habit 
of  perpetrating,  whether  they  do  it  for  pur- 
poses of  plunder,  or  for  purposes  of  hatred, 
revenge,  or  wanton  abuse  of  power." 

The  Word  "Robbery,"  as  Used  in  the  Act  of 
1790,  defining  pitacy,  must  be  held  to  have  the 
same  meaning  as  it  had  at  common  law,  and 
could  not  be  restricted  to  offenses  punishable 
by  death  if  convicted  on  land.  U.  S.  v.  Palmer, 
3  Wheat.  (U.  S.)  610.  See  further  U.  S.  v. 
Jones.  3  Wash.  U.  S.)  209,  26  Fed.  Cas.  No. 
15,494;  U.  S.  v.  Furlong,  5  Wheat.  (U.  S.)  184. 

For  other  decisions  construing  former 
United  States  statutes  against  piracy,  see  U. 
S.  v.  Howard,  3  Wash.  (U.  S.)340,  26  Fed.  Cas. 
No.  15,404;  U.  S.  v.  Baker,  5  Blatchf.  (U.  S.) 6. 

4.  Jurisdiction.  —  U.  S.  v.  Baker,  5  Blatchf. 
(U.  S.)  6;  U.  S.  v.  Holmes,  5  Wheat.  ^U.  S.) 


412;  U.  S.  v.  Klintock.  5  Wheat.  (U.  S.)  144; 
U.  S.  v.  Furlong,  5  Wheat.  (U.  S.)  184;  U.  S. 
v.  Gibert,  2  Sumn.  (U.  S.)  19,  25  Fed.  Cas.  No. 
15.204. 

All  piracies  committed  against  the  general 
law  of  nations  may  be  proceeded  against  by 
any  nation  that  can  reach  the  person  offend- 
ing.   Talbot  v.  Janson,  3  Dall.  (U.  S.)  160. 

Piracy  on  a  United  States  Vessel  in  a  Roadstead 
Adjacent  to  Foreign  Territory  is  within  the  juris- 
diction of  the  United  States  Circuit  Court 
under  the  Act  of  1790.  U.  S.  v.  Ross,  1  Gall. 
(U.  S.)  62d. 

United  States  Courts  Have  No  Jurisdiction  of 
Piracy  Committed  on  the  High  Seas  on  Board  a 
Foreign  Vessel,  belonging  exclusively  to  foreign 
owners  and  sailing  under  a  foreign  flag.  U. 
S.  v.  Kessler,  Baldw.  (U.  S.)  15. 

Murder  on  the  High  Seas  on  a  Vessel  Held  by 
Pirates  and  having  no  national  character  is 
within  the  jurisdiction  of  the  courts  of  the 
United  Stales  under  the  Act  of  1790.  U.  S  v, 
Holmes,  5  Wheat.  (U.  S.)  412.  See  also  U.  S. 
v.  Klintock,  5  Wheat.  (U.  S.)  144. 

And  that  murder  at  sea  is  piracy  over  which 
the  United  States  courts  have  jurisdiction,  see 
U.  S.  v.  Furlong,  5  Wheat.  (U.  S.)  184;  U.  S. 
v.  Gibert,  2  Sumn.  (U.  S.)  19,  25  Fed.  Cas.  No. 
15,204;  Andersen  v.  U.  S.,  170  U.  S.  481. 

5.  Salvage.  —  Davison  v.  Seal-skins,  2  Paine 
(U.  S.)  324,  7  Fed.  Cas.  No.  3,661.  See  also 
the  title  Salvage. 

6.  Piscaria.  —  Moulton  z.  Libbey,  37  Me.  472. 

7.  Pistol.  —  Fife  v.  State,  31  Ark.  461. 
Murder.    ^See  also  the  title   Murder  and 

Manslaughter,  vol.  21,  p.  152.) —  In  Kennedy 
v.  State,  85  Ala.  332,  it  was  said:  "  A  pistol  is 
a  deadly  weapon,  from  the  use  of  which  malice 
may  be  implied;  and  a  killing  with  a  deadly 
weapon,  without  more,  is  presumptively 
murder." 

Pocket  Pistol.  —  "A  pocket  pistol  is  such  a 
pistol  as  a  man  ordinarily  carries,  or  may 
conveniently  carry,  or  actually  carries,  on  his 
person,  in  his  pocket.  The  name  of  the  pistol 
is  unimportant,  and  the  number  of  times  the 
pistol  shoots  is  immaterial."  Porter  v.  State, 
7  Baxt.  (Tenn.)  106. 

8.  Pistol  Cartridges.  —  Under  an  Alabama 
statute  requiring  dealers  in  "  pistols,  pistol 
cartridges,"  etc.,  to  obtain  licenses,  the  term 
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PITCHED.  —  See  note  I. 

PITFALL.  — -A  pitfall  is  a  trap  set  to  ensnare  the  unwary.3 
PLACE.  —  The  term  "place,"  in  popular  usage,  is  very  indefinite.  It  is 
used  of  an  area  or  portion  of  land  marked  off  by  boundaries,  real  or 
imaginary,  as  a  region,  locality,  site,  spot ;  it  is  applied  to  a  city,  town,  or 
village;  it  is  used  of  a  building  with  adjoining  grounds,  or  of  a  building 
or  part  of  a  building  set  apart  for  a  particular  purpose,  as  a  theatre  or  church  ; 
it  includes  a  fortress  or  fortified  post ;  it  designates  a  room  to  abide  in,  or  a 
seat  in  such  a  room,  or  in  a  coach  or  public  place  ;  and  it  is  often  used  of  a 
mere  point,  as,  for  instance,  "the  place  of  beginning,"  upon  a  boundary  line, 
or  the  point  where  two  lines  meet.  In  legal  parlance  it  is  equally  indefinite. 
The  extent  of  the  locality  designated  by  it  must  generally  be  determined  by 
the  connection  in  which  it  is  used.3 


pistol  cartridges  was  held  to  include  cartridges 
primarily  designed  for  rifles,  if  they  were  also 
adaptable  to  pistols.  Union  Metallic  Cartridge 
Co.  v.  Teague,  83  Ala.  475. 

1.  Pitched.  —  By  a  vote  of  the  original  pro- 
prietors of  a  township,  a  committee  was  ap- 
pointed to  run  out  the  common  lands  and  show 
all  the  lands  that  had  been  pitched  and  all  the 
common  land  that  had  been  left.  As  to  the 
meaning  of  the  term  pitched,  as  thus  used, 
the  court  said:  "  The  committee  so  set  off  [a 
certain  quantity  of  land]  to  each  proprietary 
right  under  which  a  pitch,  as  it  was  termed, 
had  been  made;  that  is,  under  which  the  pro- 
prietor had  selected  the  general  location  of  his 
claim  or  share,  by  entry  and  occupation." 
Garland  v.  Rollings,  36  N.  H.  352. 

2.  Pitfall.  —  Hall  v.  Manson,  99  Iowa  698,  in 
which  case  it  was  held  that,  in  an  action  against 
a  town  for  injury  received  by  a  pedestrian  in 
stepping  into  an  excavation  made  in  a  street 
for  water  mains,  pitfall  was  not  a  proper  word 
to  be  used  by  the  trial  court  in  the  instructions 
to  the  jury  in  describing  the  excavation. 

3.  Place — Indefinite  Term.  —  State  v.  Thomas, 
25  Mont.  236.  See  also  Brookline  v.  Hatch, 
167  Mass.  380;  Com.  v.  Kane,  173  Mass.  482; 
State  v.  Hart,  31  N.  J.  L.  439;  State  v.  Haight, 
31  N.  J.  L.  414;  Law  v.  Fairfield,  46  Vt.  432; 
Clapp  v.  Burlington,  42  Vt.  582. 

Any  Locality  Within  the  State.  —  In  Atty.-Gen. 
v.  Delaware,  etc.,  R.  Co.,  27  N.  J.  Eq.  644,  the 
court  said  of  the  term,  as  used  in  articles  of 
association  of  a  railroad  company:  "  The  first 
section  provides  that  the  articles  of  association 
shall  mention  the  places  from  and  to  which 
the  road  is  to  be  constructed.  This  word 
places  is  sufficiently  indefinite  to  indicate  any 
locality  within  the  state." 

Fixed  Objects.  —  "  The  objects  with  which  the 
word  place  is  associated  are  all,  in  their  nature, 
fixed  and  territorial."  U.  S.  v.  Bevans,  3 
Wheat.  (U.  S.)  390. 

Definite  Locality.  —  A  statute  provided  that 
any  perscn  who  should  be  guilty  of  disorderly 
conduct  or  profane,  abusive,  or  obscene  lan- 
guage in  any  street,  house,  or  place  within  a 
city  should  be  subject  to  fine.  It  was  held 
that  place  in  this  statute  must  be  construed  to 
mean  a  definite  locality  within  the  city  of  the 
same  kind  or  nature  as  a  street  or  house. 
Barton  v.  La  Grande,  17  Oregon  582. 

In  Law  v.  Fairfield,  46  Vt.  425,  under  a  stat- 
ute requiring  notice  to  a  town  of  the  time  and 
place  where  an  injury  was  received  upon  a 


highway,  it  was  held  that  place  meant  the 
particular  point  of  the  highway  where  the  in- 
jury was  received,  and  that  the  mere  mention 
of  a  certain  highway,  several  miles  in  length, 
was  not  sufficiently  definite. 

Uncovered  Place. —  In  Brookline  v.  Hatch, 
167  Mass.  381,  it  was  said  that  the  word  place 
has  a  broad  signification.  It  applies  not  only 
to  a  building,  but  also  to  any  inclosure,  whether 
covered  or  uncovered.  See  also  Com.  v.  Kane, 
173  Mass.  482,  and  see  infra,  this  note,  Eng- 
lish Betting  Houses  Acts. 

Place  of  Amusement.  —  See  Amusement,  vol. 
2,  p.  318,  note,  and  see  Gartenstein,  etc.,  Li- 
cense, 15  Pa.  Co.  Ct.  612,  4  Pa.  Dist.  37. 

Place  of  Burial.  —  See  the  title  Cemeteries, 
vol.  5,  p.  782,  note,  and  see  Burial,  vol.  5, 
p.  70. 

Cart.  —  Under  a  statute  providing  for  the 
destruction  of  any  animal  carcass  exposed  for 
sale  or  deposited  in  any  place  for  the  purpose 
of  sale  if  found  to  be  unfit  for  food,  it  was  held 
that  a  cart  moving  along  a  street  was  a  place. 
Daly  v.  Webb,  Ir.  R.  4  C.  L.  309.  See  also 
infra,  this  note,  Yard. 

Place  of  Contract.  (See  also  the  title  Private 
International  Law,  post.)  —  Within  the  rule 
that  parties  are  presumed  to  contract  with 
reference  to  the  meaning  of  the  words  and 
terms  used  by  them  as  such  words  are  under- 
stood at  the  place  of  contract,  the  term  "place 
of  contract  "  means  the  place  of  its  making, 
unless  its  terms  indicate  another  place  for 
performance;  then  such  other  place  is  the 
one  called  for.  Shores  Lumber  Co.  v.  Stilt, 
102  Wis.  450. 

Excavation.  —  See  infra,  this  note.  Tent, 
Booth,  or  Excavation. 

Agreement  for  Purchase  of  One's  Place  —  In 
Sense  of  Homestead.  —  Hodges  v.  Kowing,  58 
Conn.  20.  Compare  Axford  v.  Meeks,  59  N.  J. 
L.  502 

Hotel.  —  See  Hotel,  vol.  15,  p.  766,  note  In- 
toxicating Liquors. 

House  —  Market  Place.  —  See  Market,  vol. 
19,  p.  1138,  note. 

Place  of  Manufacture.  —  See  Manufacture, 
etc.,  vol.  19,  p.  923,  note. 

Master  and  Servant.  —  A  libel  was  brought 
by  a  servant  against  his  master  for  personal 
injuries  sustained  while  working  upon  a  wharf 
in  loading  a  vessel.  It  was  contended  by 
counsel  for  the  libelant  that  the  place  where 
th*  libelant  was  working  was  rendered  unsafe 
by  reason  of  the  fact  that  a  person  on  the 
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Political  Divisions. — Although  the  te 

sense  of  a  country,  a  city,  a  town,  or  a 

wharf,  whose  duty  it  was  to  give  warning, 
failed  to  do  so,  and  that  this  negligence  con- 
stituted a  breach  of  duty  on  the  part  of  the 
master  to  furnish  a  safe  place  for  the  libelant 
to  work.  In  refusing  to  sustain  this  conten- 
tion, the  court  said:  "  The  word  place,  in  my 
judgment,  means  the  premises  where  the  work 
is  being  done,  and  does  not  comprehend  the 
negligent  acts  of  fellow-servants  by  reason  of 
which  the  place  is  rendered  unsafe  or  danger- 
ous." Hermann  v.  Port  Blakely  Mill  Co.,  71 
Fed.  Rep.  856.  See  also  the  title  Master  and 
Servant,  vol.  20,  p.  55  et  seq. 

Place  of  Payment.  (See  also  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
65.)  —  As  applied  to  a  note,  the  words  "  place 
of  payment  "  mean  "  a  house,  bank,  counting 
room,  store,  or  place  of  business  where  the 
holder  can  present  the  note;  where  the  maker 
can  deposit  or  provide  funds  to  rr.eet  it,  and 
where  a  legal  offer  to  pay  can  be  made." 
Hutchison  v.  Crutcher,  98  Tenn.  435,  quoting 
Montross  v.  Doak,  7  Rob.  (La.)  170. 

Picketing.  (See  also  Picketing,  ante.) 
—  In  Charnock  v.  Court,  (1899)  2  Ch.  35,  it 
was  held  that  watching  or  besetting  a.  place 
where  a  person  "  resides,  or  works,  or  carries 
on  business,  or  happens  to  be,"  within  the 
English  Conspiracy  and  Protection  of  Property 
Act  of  1875,  was  not  limited  to  places  which  a 
person  habitually  frequents. 

Public  Place.  —  See  Public  Place;  Resort. 

Room.  —  A  statute  forbade  any  one  to  permit 
his  inclosure,  place,  or  house  lo  be  used  as  a 
place  for  gaming.  In  holding  thai  a  room  in 
a  hotel  was  a  place,  within  this  statute,  the 
court  said:  "The  room  which  defendant 
rented  and  occupied  was  certainly  his  p lace  as 
long  as  he  continued  to  occupy  it.  He  could 
lawfully  forbid  any  person  who  was  objec- 
tionable to  him  from  entering  his  room  or 
place  of  abode."  Greenville  v.  Kemmis,  58 
S.  Car.  435.  See  also  the  title  Gaming,  vol. 
14,  p.  664. 

Tent,  Booth,  or  Excavation.  —  Within  the 
meaning  of  a  statute  which  prohibited  the  sale 
of  liquor  in  any  "building  or  place"  within 
four  hundred  feet  of  a  building  occupied  by  a 
public  school,  it  was  held  that  place  was  in- 
tended to  cover  the  case  where  there  is  no 
building,  but  where  a  tent,  booth,  excavation 
in  the  ground,  or  something  similar  is  used 
for  the  purpose  of  selling  liquor.  Com.  v. 
Jones,  142  Mass.  573.  See  also  the  title  In- 
toxicating Liquors,  vol.  17,  p.  189. 

Yard. —  In  Young  v.  Grattridge,  L.  R.  4  Q. 
B.  166,  a  yard  back  of  a  butcher  shop  was 
held  to  be  a  place  within  the  meaning  of  a 
statute  against  exposing  for  sale  any  meat  un- 
fit for  food.    See  also  supra,  this  note.  Cart, 

English  Betting  Houses  Acts.  —  See  the  title 
Gaming  Houses,  vol.  14,  p.  721  et  seq.  See  also 
Gaming,  vol.  14,  p.  665  et  seq. 

English  Hackney  Carriage  Act.  —  An  English 
statute  provided  that  every  driver  of  a  hack- 
ney carriage  who  should  refuse  to  drive  such 
carriage  to  any  place  within  certain  limits 
should  be  liable  to  a  certain  penalty.  It  was 
held  that  the  interior  of  a  railway  station,  al- 
though the  private  property  of  the  railway, 


n  "  place "  is  frequently  used  in  the 
illage,  etc.,1  it  is  often  held  to  imply 

was  a  place  within  the  meaning  of  the  statute. 
Exp.  Kippins,  (1897)  1  Q.  B.  1. 

1.  Places  in  the  Sense  of  City,  Town,  Village,  or 
Hamlet.  —  Green  v.  Southard,  94  Tex.  470; 
Westfall  v.  Farwell,  13  Wis.  504;  Cameron  v. 
Seaman,  69  N.  Y.  397. 

A  statute  required  foreign  corporations  to 
file  with  the  secretary  of  state  an  instrument 
designating  one  known  place  of  business  in 
the  state  and  an  agent  residing  thereat.  It 
was  held  that  it  was  sufficient  to  designate  the 
city  where  the  agent  resided,  and  that  it  was 
not  necessary  to  designate  his  office  or  place 
of  business  in  the  city.  McLeod  v.  American 
Freehold  Land  Mortg.  Co.,  100  Ala.  496. 

An  English  statute  provided  that  no  beer 
shop  should  be  kept  open  after  eleven  o'clock 
within  anyplace  the  population  of  which  ex- 
ceeded two  thousand  five  hundred  inhabitants. 
It  was  held  that  a  town  which  was  divided  into 
two  parishes  which  together  contained  more 
than  two  thousand  five  hundred  inhabitants 
was  a.  place  within  the  statute.  Rice  v.  Slee, 
L.  R.  7  C.  P.  378.  See  also  Reg.  v.  Charles- 
worth,  20  L.  J.  M.  C.  181;  Smith  v.  Redding, 
L.  R.  1  Q.  B.  493- 

National  Banks. —  In  Clapp  v.  Burlington,  42 
Vt.  579,  it  was  held  that  as  used  in  a  national 
banking  act  permitting  taxation  of  shares  in  a 
national  bank  at  the  place  where  such  bank 
was  located,  the  term  place  meant  the  cily  or 
town  where  the  owner  of  the  shares  resided. 
See  also  Packard  v.  Lewiston,  55  Me.  456; 
Taxation  of  Nat.  Banks,  53  Me.  594;  State  v. 
Haight,  31  N.  J.  L.  400;  Clapp  v.  Burlington, 
42  Vt.  579.  And  see  the  title  Taxation 
(Corporate). 

Country.  —  A  revenue  act  provided  that  when 
foreign  goods  brought  or  sent  into  the  United 
States  were  obtained  otherwise  than  by  pur- 
chase, they  should  be  invoiced  at  the  actual 
market  value  thereof  at  the  time  and  place 
where  they  were  procured  or  manufactured. 
In  construing  this  statute  the  court  said: 
"  The  term  place,  as  used  in  the  first  section 
of  the  Act  of  J 863,  does  not  mean  any  locality 
more  limited  than  the  country  where  the 
goodsare  bought  or  manufactured."  Cliquot's 
Champagne,  3  Wall.  (U.  S.)  142. 

County.  —  The  Constitution  of  Montana  pro- 
hibited the  legislatu  re  from  changing  the  name 
of  persons  or  places  by  local  or  special  lasvs. 
This  provision  was  held  to  apply  to  a  county. 
State  v.  Thomas,  25  Mont.  226. 

By  the  English  Vagrant  Act  of  1S24,  upon 
an  appeal  to  Quarter  Sessions  against  a  con- 
viction under  the  act,  the  justices  in  Quarter 
Sessions  were  empowered  to  order  the  treas- 
urer of  the  "county,  riding,  division,  or  place  " 
in  which  the  offense  should  have  been  com- 
mitted to  pay  the  prosecutor's  costs.  It  was 
held  that  the  word  place  in  the  section  must 
be  construed  as  ejusdem  generis  with  "  county, 
riding,  division,"  and  meant  a  place  having 
a  separate  Court  of  Quarter  Sessions;  and 
that  the  order  of  Quarter  Sessions  was  there- 
fore wrongly  made  upon  the  borough  treas- 
urer, and  should  have  been  made  upon  the 
treasurer  of  the  county.  Reg.  v.  Justices, 
(1900)  1  Q.  B.  291. 
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PL  A  CE  OF  ABODE  —  PL  A  CE  OF  BUSINESS.  Definitions. 


a  more  definite  locality.1 

To  Place  is  defined  as  to  arrange  or  make  provision  for;  to  dispose  of  or 
arrange  as  an  investment;  to  put  out  at  interest;  to  take  insurance  for;  to 
invest ;  as,  to  place  a  loan ;  to  place  a  risk.*  The  term  is  sometimes  used  in 
the  sense  of  to  sell;3  and  it  also  has  the  meaning  of  to  put  into  position.4 

PLACE  OF  ABODE.  (See  also  the  title  SERVICE  OF  PROCESS  AND  PAPERS, 
19  ENCYC.  OF  Pl.  and  Pr.  567,  and  see  in  this  work  the  title  Domicil,  vol.  10, 
p  6,  and  the  definition  PLACE  OF  BUSINESS, /tort.) —  "  Place  of  abode  "  usually 
means  the  place  of  residence.  A  man's  residence,  where  he  lives  with  his 
family  and  sleeps  at  night,  is  always  his  place  of  abode  in- the  full  sense  of 
that  expression.5 

PLACE  OF  BUSINESS.  (See  also  the  title  Service  of  Process  and 
Papers,  19  Encyc.  of  Pl.  and  Pr.  567,  and  see  in  this  work  the  titles  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4,  p.  65 ;  Taxation.  See 
further  Business,  vol.  5,  p.  71  ;  Place  OF  Abode,  ante.)  —  A  "place 
of  business"  is  the  place  actually  occupied,  either  continually  or  at  regular 
periods,  by  a  person  or  his  clerks,  or  those  in  his  employment,  for  the  purpose 


District  for  Ecclesiastical  Purposes.  —  In  Reg. 
v.  Ratepayers,  L.  R.  1  Q.  B.  no,  it  was  held 
that  a  district  formed  fcr  ecclesiastical  pur- 
poses, consisting  ot  parts  of  two  townships, 
was  a  place  having  a  known  and  definite  bound- 
ary, within  the  English  Local  Government  Act 
of  1858. 

1.  See  Palmer  v.  Kelleher,  111  Mass.  321; 
Onondaga  Salt  Co.  v.  Wilkinson,  8  Blatchf. 
(U  S.)3o. 

Same  —  Place  of  Sale.  —  A  statute  required 
that  a  notice  of  the  time  and  -place  of  an  ad- 
ministrator's sale  be  published  and  posted  in  a 
certain  manner.  It  was  held  that  merely  nam- 
ing the  town  in  which  the  sale  was  to  be  made 
did  not  comply  with  this  requirement.  Hart- 
ley v.  Croze,  38  Minn.  325. 

2.  Loans.  —  Heiberger  v.  Johnson,  34  N.  Y. 
App.  Div.  66.  And  in  that  case  it  was  held 
that  the  use  of  the  term  in  reference  to  loans 
was  too  familiar  to  warrant  or  require  the  ad- 
mission of  expert  testimony  to  explain  its 
meaning,  and  that  in  a  contract  by  which  an 
owner  of  property  agreed  to  pay  a  certain  sum 
to  a  broker  for  placing  a  loan  thereon,  the 
word  placing  referred  merely  to  the  obtaining 
of  the  loan,  an  1,  if  not  otherwise  qualified,  im- 
ported nothing,  one  way  or  the  other,  as  to  the 
payment  of  the  expense  of  searching  the  title 
to  the  property  upon  which  the  loan  was  to  be 
made. 

Same  —  Mortgages.  —  In  Bailey  v.  Joy,  132 
Mass.  358,  it  wa-  held  that,  as  used  in  a  par- 
ticular agreement,  placed,  as  applied  to  mort- 
gages, meant  sold  or  realized. 

3.  Place  in  Sense  of  Sell.  —  A  principal  wrote 
iO  his  agent  that  he  proposed  to  place  hi ;  goods 
at  a  certain  price.  It  was  held  that  this  gave 
to  the  agent  no  authority  to  warrant  that  his 
principal  would  not  sell  for  a  less  price.  An- 
derson v.  Bruner,  112  Mass.  14. 

An  agreement  to  place  shares  in  a  company 
is  not  equivalent  to  an  agreement  to  take  them. 
In  re  Monarch  Ins.  Co.,  L.  R.  8  Ch.  507. 

4.  Placing  Fence.  —  In  Miller  v.  Barnet,  5  N. 
J.  L.  632,  it  was  said.  "  The  stat'Jte  speaks  of 
cases  where  difficulty  may  arise  touching  the 
placing  of  a  particular  fence.  Now  this 
phraseology  is  not,  strictly  speaking,  applicable 
to  a  case  where  the  partition  fence  is  already 


placed.  No  difficulty  can  arise  about  doing 
that  which  is  already  done.  If  the  statute  had 
contemplated  such  a  case  as  this,  it  would 
have  spoken,  not  of  placing,  but  of  altering, 
changing,  straightening,  or  placing  upon  the 
true  line,  such  fence." 

5.  Reg.  v.  Hammond,  17  Q.  B.  772,  79  E. 
C.  L.  772. 

The  Phrase  "Place  of  Abode"  contemplates 
residence,  implies  permanence,  and  does  not 
mean  a  place  of  temporary  sojourn.  Sanders 
v.  Greenstreet,  23  Kan.  425. 

A  Boarding  House  where  a  person  stops  tem- 
porarily when  visiting  a  city  or  country  is  not 
his  usual  place  of  abode  when  his  visit  or  stay 
has  ended  and  he  is  absent.  Capeharl  v.  Cun- 
ningham, 12  W.  Va.  757. 

Dwelling  House  Not  Necessarily  Usual  Place  of 
Abode.  —  See  Dwelling,  Dwelling  House, 
etc.,  vol.  10,  p.  357,  note. 

Questions  of  Law  and  Fact.  —  What  is  a  per- 
son's place  of  abode  is  rather  a  question  of  fact 
than  of  law.  Courtis  v.  Blight,  31  L.  J.  C.  P. 
48,  5  L.  T.  N.  S.  450.  See  also  Sheldon  v. 
Flatcher,  5  C  B.  17,  57  E.  C.  L.  17. 

The  Actual  Place  of  Abode  of  a  taxpayer  has 
been  held  to  be  the  town  where  he  had  his 
home  and  his  family,  irrespective  of  all  absence 
therefrom  on  his  part  for  transient  or  business 
purposes.    Arnold  v.  Davis,  8  R.  I.  341. 

Corporation.  —  The  words  "usual  place  of 
abode,"  as  applied  10  a  corporation,  have  been 
construed  to  mean  the  principal  place  of  busi- 
ness, where  alone  it  can  be  said  to  reside.  In 
re  California  Pac.  R.  Co.,  3  Sawy.  (U.  S.)  254, 
4  Fed.  Cas.  No.  2,315. 

Solicitor.  —  A  solicitor's  place  of  abode  is 
sufficiently  given,  in  a  notice  of  an  action,  by 
giving  his  business  address.  Roberts  v.  Wil- 
liams, 5  L.  J.  M.  C.  23,  2  C.  M.  &  R.  561. 

Place  of  Abode  Synonymous  with  Usual  Place  of 
Residence.  —  See  Water  Lot  Co.  v.  Brunswick 
Bank,  30  Ga.  686;  Seymour  v.  Street,  5  Neb. 
85;  Forbes  v.  Thomas,  22  Neb.  554. 

In  State  v.  Toland,  36  S.  Car.  515,  it  was 
held  that  where  a  statute  required  that  the 
summons  of  a  juror  be  left  "  at  his  place  of 
abode,"  the  sheriff's  return  of  service  "  at  his 
house  or  usual  place  of  residence  "  was  suffi- 
cient.   See  also  Residence. 
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PLACE  OF  PROFIT — 


PLACITA. 


Definitions. 


of  carrying  on  his  business.1  The  occasional  use  or  occupation  of  a  place  for 
business  purposes  is  not  sufficient  to  constitute  it  one's  place  of  business.8 
And  to  constitute  a  place  of  business  the  employment  must  be  of  a  nature 
not  criminal.3 

PLACE  OF  PROFIT.  —  See  PROFIT. 

PLACE  OF  PUBLICATION.  —  See  the  title  Publication. 

PLACE  OF  RESORT.  —  See  Resort. 

PLACE  OF  WORSHIP.  —  See  the  title  DISTURBING  MEETINGS,  vol.  9, 
p.  667  et  seq.;  and  see  WORSHIP. 

PLACER.  (See  also  the  title  Mines  and  Mining  Claims,  vol.  20,  p.  697.) 
—  Placers  are  superficial  deposits  of  minerals  which  occupy  the  beds  of  ancient 
rivers  and  valleys  and  are  not  included  in  the  terms  "  veins  "  or  "  lodes."  4 

PLACITA.  —  The  caption  or  title  of  a  judgment  record  containing  the  style 
and  term  of  court.5 


1.  Stephenson  v.  Primrose,  8  Port.  (Ala.)  157; 
Adam  v.  Musson,  37  111.  App.  503. 

Control.  —  In  Little  v.  Cambridge,  9  Cush. 
(Mass.)  301,  in  construing  a  lax  statute,  the 
court  said:  "  By  the  terms  place  of  business, 
used  in  the  statute,  as  applicable  to  this  case, 
must  be  understood  a  place  where  business 
was  carried  on  by  the  plaintiffs,  under  their 
own  control  and  on  their  own  account." 

Principal  Place  of  Business.  —  A  statute  ex- 
empted from  special  tax  sales  by  manufac- 
turers of  their  own  goods,  wares,  and  mer- 
chandise at  iheir  principal  office  or  place  of 
business.  It  was  held  that  by  place  of  busi- 
ness was  meant  the  principal  place  for  the  sale 
of  goods.    Tucker  v.  Slack,  Holmes  (U.  S.)487. 

Within  Assessment  Act.  —  Where  an  insur- 
ance company  had  its  head  office  in  H.  and 
transacted  business  by  agents  in  K.,  where 
they  received  applications  for  insurance  which 
they  forwarded  to  the  head  office,  from  which 
all  policies  issued  ready  for  delivery,  and  the 
premiums  were  collected  in  K.,  it  was  held 
that  the  company  had  a  place  of  business  in 
K.  within  the  meaning  of  the  Assessment  Act. 
Kingston  v.  Canada  L.  Assur.  Co.,  9  Can.  L. 
T.  445- 

Within  Statute  Allowing  Bringing  of  Actions. 

—  Where  a  turnpike  corporation  had  a  toll 
house  in  one  county  where  it  kept  an  agent  to 
collect  the  tolls  and  sell  tickets,  and  where  its 
treasurer  sometimes  paid  its  employees,  it  was 
held  that  this  was  "  an  established  or  usual 
place  of  business,"  within  the  meaning  of  the 
Massachusetts  statute  allowing  the  bringing  of 
actions  in  the  county  where  a  corporation  has 
"  an  established  or  usual  place  of  business  ;" 
and  this  though  the  corporation  had  an  office 
in  another  county  where  its  business  was 
chiefly  transacted.  Rhodes  v.  Salem  Turn- 
pike, etc.,  Corp.,  98  Mass.  95. 

Within  a  Statute  Requiring  the  Sealing  of 
Weights  and  Measures  of  certain  dealers  in  the 
«.own  in  which  they  had  their  "  usual  place  of 
business,"  the  place  of  business  of  a  provision 
dealer  who  had  a  shop  in  one  town,  but  con- 
ducted most  of  his  business  by  driving  a  cart 
through  a  route  in  another  town,  and  selling 
from  the  cart  to  his  customers  at  their  houses, 
was  held  to  be  the  lown  where  the  shop  was, 
and  not  where  the  route  lay.  Palmer  v.  Kel- 
leher,  ill  Mass.  320. 

Settlement  of  Decedents'  Estates.  —  Where  a 
statute  provides  that  the  notice  for  presenta- 


tion of  claims  against  the  estate  of  a  decedent 
should  direct  their  presentation  at  the  place  of 
residence  or  business  of  the  administrator,  his 
place  of  business  "  should  be  construed  to 
include  the  place  where  the  administrator 
transacts  the  business  of  the  estate,  though  he 
may  be  engaged  in  transacting  some  kind  of 
business  elsewhere."  Bollinger  v.  Manning, 
79  Cal.  7.  See  also  Rodden  v.  Doane,  92  Cal. 
557,  and  the  title  Debts  of  Decedents,  vol.  8, 
p.  1082. 

Sunday  Law.  —  In  St.  Joseph  v.  Elliott,  47 
Mo.  App.  418,  the  words  "  olhtr  place  of  busi- 
ness "  in  a  Sunday  ordinance,  though  they  fol- 
lowed the  words  "store"  and  "shop,"  and 
were  followed  by  the  words  "  sell  or  offer  to 
sell,"  were  construed  to  include  theatrical  per- 
formances on  Sunday.  See  generally  the  title 
Sunday. 

Carrying  Weapons.  (See  also  the  title  Carry- 
ing Weapons,  vol.  5,  p.  742.) — The  place  of 
business  contemplated  by  the  Texas  Act  giv- 
ing permission  to  one  to  bear  arms  "  on  his  or 
her  own  premises,  or  at  his  or  her  own  place 
of  business,"  has  reference  to  some  particular 
locality,  appropriated  exclusively  to  a  local 
business,  such  as  the  farm,  store,  shop,  or 
dwelling  place.  Baird  v.  State,  38  Tex.  599. 
Municipality.  —  See  Place,  ante. 

2.  Occasional  Employment.  —  Columbia  Bank 
v.  Lawrence,  1  Pet.  (U.  S.)  580;  Stephenson  v. 
Primrose,  8  Port.  (Ala.)  155,  33  Am.  Dec.  287; 
Adams  v.  Musson,  37  III.  App.  503. 

3.  Criminal  Business.  —  Stephenson  v.  Prim- 
rose, 8  Port.  (Ala.)  155,  33  Am.  Dec.  287. 

4.  Placer.  —  Moxon  v.  Wilkinson,  2  Mont. 
424. 

5.  Placita. —  In  Planing  Mill  Lumber  Co.  v. 
Chicago,  56  111.  304,  it  was  held  that  where  the 
record  in  the  court  below,  as  shown  by  the 
transcript  filed  in  the  Supreme  Court,  con- 
tained no  placita  or  convening  order  of  the 
court,  such  defect  was  ground  for  reversal. 

In  Hall  v.  Hamilton,  74  III.  443,  Scott,  J., 
concurring,  said:  "  The  Superior  Court  of 
Cook  county  is  composed  of  three  judges,  and 
it  is  proper  the  placita  should  show  how  many 
of  them  may  be  present  on  the  day  fixed  by 
law  for  the  convening  of  the  court,  or  at  any 
other  time  during  the  term.  This  is  all  the 
office  the  placita  performs." 

Same  —  Position.  —  In  Truitt  v.  Griffin,  61  111. 
26,  it  was  held,  where  a.  placita  appeared,  not 
at  the  beginning  of  the  transcript,  but  in  the 
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Definitions. 


PLAGA.  —  See  note  I. 
PLAIN.  —  See  note  2. 
PLAINLY.  —  See  note  3. 

PLAINT.  —  A  plaint  is  a  complaint  upon  which  relief  is  prayed;  a 
proceeding  by  which  action  is  begun  without  original  writ.1 

PLAINTIFF.  (See  also  Defendant,  vol.  9,  p.  174,  and  see  the  title 
Parties  to  Actions,  15  Encyc.  of  Pl.  and  Pr.  456.)  — The  plaintiff  is  he 
who  complains ;  the  complainant  in  an  action  at  law.8  The  plaintiff,  when 
spoken  of  simply,  without  qualification  or  limitation,  is  the  person  who  has 
presented  himself  on  the  docket  of  the  court ;  the  person  subject  to  costs  if 
such  there  should  be.6  But  the  term  has  been  held  to  extend  to  the  party  in 
interest  as  plaintiff  though  not  the  plaintiff  of  record.7 


latter  pari,  preceding  the  final  judgment  in 
the  case,  that  there  was  a  sufficient  compliance 
wiih  the  statute  which  required  that  a  judg- 
ment must  appear  to  have  been  rendered  by  a 
court  regularly  organized. 

1.  Plaga.  —  In  State  v.  Moses,  2  Dev.  L.  (13 
N.  Car.)  467,  it  was  said:  "  If  the  word  plaga 
be  used,  without  adding  dimensions,  it  shall 
be  taken  to  be  a  bruise,  though  by  itself  it 
mean  wound  as  well  as  bruise,  and  thus  life  is 
nken  upon  an  equivocal  word.  Indeed,  where 
it  means  bruise,  you  may  prove  a  wound." 

2.  Plain  Statement.  —  The  plain  statement 
required  by  the  New  York  Code  (now  Code 
Civ.  Fro.,  §  481,  subdiv.  2),  is  "  one  that  may 
be  readily  understood,  not  merely  by  lawyers, 
but  by  all  who  are  sufficiently  acquainted  with 
the  language  in  which  it  is  written."  Mann 
v.  Morewood,  5  Sandf.  (N.  Y.)  564. 

As  used  in  the  North  Carolina  Code  (now 
Code  1883,  §  233,  subdiv.  2),  the  term  "  plain 
and  concise  statement  "  is  not  predicable  of  a 
statement  that  omits  any  of  the  facts  necessary 
tn  the  plaintiff's  recovery.  Pender  County  v. 
McPherson,  79  N.  Car.  525. 

Plain  Type.  —  As  used  in  a  statute  requiring 
innkeepers  to  post  up  copies  of  the  hotel  law, 
plain  type  means  large  or  ordinary  sized  type. 
I'orter  v.  Gilkey,  57  Mo.  235. 

3.  Plainly  Bound  Copies.  —  A  sale  of  the  plates 
of  a  book  was  with  the  restriction  that  i>lainly 
bound  copies  should  be  sold  at  a  certain  price. 
In  construing  this  agreement  the  court  said: 
"  The  evidence  shows  that  '  plainly  bound 
copies  '  is  not  a  technical  term  of  the  trade. 
We  think  thai  in  this  agreement  the  words 
must  be  construed  as  meaning  the  cheapest 
editions  that  might  be  published;  otherwise 


they  ate  without  effect."  Murphy  v.  Chris- 
tian Press  Assoc.  Pub.  Co.,  38  N.  Y.  App. 
Div.  429 

4.  Plaint.  —  3  Black.  Com.  273.  See  also 
Bro.vn  v.  Foster,  6  R.  [.  581. 

In  Rowland  v.  Veale,  1  Cowp.  19,  Lord 
Mansfield  said:  '  A  plaint  is  in  the  nature  of 
an  original  writ." 

In  Anderson  v.  Hapler,  34  111.  439,  in  con- 
struing a  statute  providing  that  proceedings 
in  an  action  of  replevin  should  be  commenced 
by  plaint,  made  by  affidavit  filed  by  or  on  be- 
half of  the  plaintiff,  the  court  said:  "The 
word  has  the  same  meaning  that  it  had  regard- 
ing proceedings  under  the  statute  of  Marl- 
bridge.  It  signifies  that  there  is  to  be  a 
complaint  made  that  the  goods  or  chattels  were 
wrongfully  taken  or  are  wrongfully  detained." 
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Indictment.  —  In  holding,  where  a  statute 
provided  that  the  manner  of  recovering  a  pen- 
alty for  keeping  a  billiard  table  without  a 
license  should  be  "  by  bill,  plaint,  or  infor- 
mation," that  an  indictment  did  not  lie,  the 
court  said:  "  The  word  plaint  cannot  be  con- 
strued to  mean  anything  but  what  it  imports 
in  English,  namely,  the  first  process  of  an  in- 
ferior court;  a  process  not  in  use  in  this  state." 
State  v.  Mathews,  2  Brev.  (S.  Car.)  83. 

5.  Plaintiff.  —  Bouv.  L.  Diet.;  White  v. 
Philadelphia,  8  Phila.  (Pa.)  244. 

Plaintiff  Distinguished  from  Defendant.  —  In 
Parks  v.  Greening,  Minor  (Ala.)  178,  it  was 
said:  "  The  term  plaintiff  has  a  technical 
meaning,  and  is  never  used  as  con  vertible  with 
the  term  '  defendant.'  "  But  in  Fry  v.  Col-, 
born,  17  Ind.  App.  96,  it  was  held  that  a  mere 
clerical  error  in  the  use  of  the  word  plaintiff, 
when  it  was  clear  that  the  word  "  defendant  " 
was  intended,  would  not  vitiate  the  pleading. 
And  see  Defendant,  vol.  9,  p.  174,  note  Plain- 
tiff and  Dejendant. 

Same  —  Garnishment. —  In  Esler  v.  Kent  Cir- 
cuit Judge,  108  Mich.  544,  it  was  held  that  the 
word  x>laintiff,  as  used  in  a  Michigan  statute 
providing  that  in  all  cases  whete  any  sum  re- 
mained unpaid  upon  any  judgment  or  decree, 
a  writ  of  garnishment  might  be  issued  on  the 
affidavit  of  the  plaintiff,  referred  to  the  party 
moving  in  the  garnishment  proceeding,  and 
therefore  a  defendant  who  had  recovered  judg- 
ment against  the  plaintiff  was  entitled  to  sue 
out  the  writ. 

Same  —  Set-off  or  Counterclaim.  —  See  Defend- 
ant, vol.  9,  p.  174. 

Singular  for  Plural.  (See  also  Singular  and 
Plural,  and  see  Defendant,  vol.  9,  p.  175, 
note.)  —  That  plaintiff  may  be  construed  plain- 
tiffs, see  Brents  v.  Barnett,  4  Bibb  (Ky.)  251. 

Relator.  —  The  word  plaintiff  in  the  Montana 
statute  (now  Code  Civ.  Pro.  1895,  §  1851),  al- 
lowing costs  of  court  to  the  plaintiff  upon  a 
judgment  in  his  favor  in  certain  cases,  means 
complaining  party,  the  party  who  s  coming 
into  court  asking  for  rights  which  he  claims, 
and  includes  the  relator  in  a  habeas  corpus 
proceeding.    Stale  v.  Newell,  13  Mont.  306. 

6.  Party  of  Record.    (See  also  the  title  Par- 
ties to  Actions,  15  Encyc.  of  Pl.  and  Pr 
464.)  —  Skillings  v.  Boyd,  10  Me.  43;  Mooie 
v.  Mann,  29  Me.  560;  Perry  v.  Kennebunkport, 
55  Me.  455. 

7.  Plaintiff  Real  Party  in  Interest.  —  Sheridan 
v.  New  York,  68  N.  Y.  32;  Henry  v.  Salina 
Bank.  5  Hill  (N.  Y.)  523. 
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Definitions. 


PLAN.  —  A  "  plan  "  is  a  draft,  form,  or  representation  of  a  horizontal  sec- 
tion of  anything,  as  of  a  building  or  machinery.  Its  synonyms  are  "  draft," 
"delineation,"  "sketch,"  "design."1 

PLANKING.  —  See  note  2. 

PLANK  ROAD.  -  See  note  3. 

PLANT.  — -A  plant  is  defined  as  the  fixtures,  machinery,  tools,  apparatus, 
appliances,  etc.,  necessary  to  carry  on  any  trade  or  mechanical  business.* 

An  Electric  Plant  includes  the  steam  engines  or  other  prime  motors,  the  gener- 
ating dynamo  or  dynamos,  the  lamps  and  other  electro-receptive  devices,  and 
the  circuits  connected  therewith.5 

PLANTATION.  —  Strictly  speaking,  "  plantation  "  denotes  a  place  planted, 
but  the  word  as  ordinarily  used  is  nearly  synonymous  with  "  farm,"  and  in- 
cludes all  the  land  forming  the  parcel  or  parcels  under  culture  as  one  farm,  or 
even  what  is  worked  by  one  set  of  hands.6    The  word  "plantation"  had 


1.  Ampt  v.  Cincinnati,  8  Ohio  Dec.  628.  See 
also  the  title  Working  Contracts. 

"System"  Not  Synonymous  with  "Plan."  — 
See  State  v.  Riotdan,  24  Wis.  488. 

Waterworks.  —  The  English  Waterworks 
Clause  Act  of  1847  required  that  a  plan  be 
furnished  by  a  water  company  to  the  road  au- 
thorities before  breaking  up  a  road  for  the 
purpose  of  laying  down  pipes.  It  was  held 
that  by  plan  was  meant  not  merely  a  plan  of 
the  breaking  up  of  the  road,  but  a  plan  also 
showing  the  mode  in  which  the  underground 
work  was  to  be  executed.  East  Molesey  Local 
Board  v.  Lambeth  Waterworks  Co..  (1892)  2 
Ch.  289. 

2.  Planking  as  applied  to  the  sidewalk  of  a 
highway  means  "  planks  collectively,"  "  a 
series  of  planks  in  place."  Kaherl  v.  Rock- 
port,  87  Me.  529. 

3.  Plank  Road.  (See  also  ihe  titles  High- 
ways, vol.  15,  p.  343;  Turnpikes.) — In  Craig 
v.  People,  47  111.  487,  it  was  held  that  plank 
roads  were  undoubtedly  public  highways, 
differing  from  common  highways  in  the  mode 
of  construclion  and  the  taking  of  toll;  and 
that  on  the  payment  of  toll,  travelers  had  the 
same  right  10  use  them  as  they  had  to  use 
other  high  ways. 

4.  Plant.  —  Cent.  Diet.,  followed  in  Southern 
Bell  Telephone,  etc.,  Co.  v.  D'Alemberte,  39 
Fla.  87. 

Horses.  —  By  one  of  the  clauses  of  a  railway 
contract  for  excavation,  "  all  machinei y  and 
other  plant,  materials,  and  things  whatsoever  " 
provided  by  the  contractor  were,  until  the 
completion  of  the  work,  to  be  ihe  properly  of 
the  railroad  company.  It  was  held  that  under 
this  contract  horses  were  not  included  in  the 
word  plant,  and  that  expert  evidence  was  not 
admissible  to  explain  its  meaning.  Middleton 
v.  Flanagan,  14  Can.  L.  T.  448. 

So  in  London,  etc..  Loan,  etc.,  Co.  v.  Crea- 
sey,  (1897)  I  Q.  B.  442,  affirmed  (1897)  r  Q.  B. 
76S,  horses  were  held  not  to  be  plant,  within 
the  meaning  of  an  English  Bills  of  Sale  Act 

But  in  Yarmouth  v.  France,  19  Q.  B.  D.  647, 
it  was  held  that  a  horse  was  part  of  the  plant 
used  in  the  business  of  a  wharfinger. 

House.  —  A  legacy  of  plant  and  good  will 
has  been  held  to  pass  the  house  of  business 
held  by  a  lease.  Blake  v.  Shaw,  Johns.  Ch. 
(Eng.)  732,  8  W.  R.  410. 

Stock  of  Goods.  —  Liberty  County  Land,  etc., 
Co.  v.  Barnes,  77  Ga.  752,  it  was  held  that  the 


stock  of  goods  in  a  promiscuous  country  store 
could  not  be  termed  part  of  the  plant  of  a 
sawmill,  though  such  store  was  attached  to 
the  mill. 

Materials.  —  In  Basshor  v.  Baltimore,  etc., 
R.  Co.,  65  Md.  103,  the  plant  of  a  contractor 
was  distinguished  from  materials  furnished  to 
him,  as  the  latter  term  was  used  in  a  mechan- 
ics' lien  law. 

5.  Electric  Plant.  —  Fisher  Electric  Co.  v. 
Bath  Iron  Works,  116  Mich.  298. 

6.  Plantation,  —  Atty.-Gen.  v.  Judges,  38  Cal. 
291;  Stowe  v.  Davis,  10  Ired.  L.  (32  N.  Car) 
433. 

Control  of  One  Owner.  —  A  plantation  is  "  a 

large  estate,  cultivated  chiefly  by  negroes, 
either  slaves  or  free,  who  live  in  a  distinct 
community  on  the  estate,  under  the  control  of 
the  proprietor  or  master."  Webster's  Diet., 
followed  in  Robson  v.  Du  Bose,  79  Ga.  721, 
where  it  was  held  that  it  was  essential,  in 
order  to  constitute  3l  plantation,  that  the  estate 
should  be  under  the  control  of  one  proprietor, 
and  that  an  estate  which  had  been  under  the 
control  of  one  owner,  but  which  after  his  death 
had  been  divided  by  his  executors  into  smaller 
tracts  and  rented  to  different  tenants,  was  no 
longer  a  plantation. 

Confined  to  Cultivated  Land.  —  In  Hext  v.  Jar- 
rell,  3  Strobh.  L.  (S.  Car.)  15,  it  was  held  that 
the  word  plantation,  in  a  will,  was  shown 
from  the  context  to  have  been  used  in  its  nar- 
row sense  of  cultivated  land. 

In  Brooks  v.  Kirby,  19  Ala.  76,  it  was  held 
that  a  simple  inclosure  of  waste  land  did  not 
constitute  a  plantation. 

City  Lots.  —  In  Sanderlin  v.  State,  2  Humph. 
(Tenn.)  318,  the  court  said.  "  This  word 
plantation  is  of  very  extensive  signification, 
and  when  applied  to  a  town  would  be  taken 
to  mean  the  lot,  yard,  adjoining  room,  or  other 
house  attached  to  and  belonging  to  the  prem- 
ises where  the  liquor  was  vended."  This  case 
arose  upon  the  construction  of  a  statute  regu- 
lating the  sale  of  intoxicating  liquors  to  be 
drunk  on  the  plantation. 

Devise  —  Mills.  —  The  property  on  which  a 
testator  resided  consisted  of  two  adjoining 
tracts,  on  one  of  which  his  mills  were  situated. 
It  was  held  that  in  a  devise  of  the  plantation 
to  his  wife  for  life,  the  mills  passed  under  the 
general  term  plantation.  Nash  v.  Savage,  2 
Hill  Eq.  (S.  Car.)  50. 
Same  —  Slaves.  —  The  term  plantation  in  a 
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Definitionn. 


formerly  a  meaning  which  is  now  obsolete.  By  the  word  "plant  "  was  then 
intended,  when  applied  to  a  tract  of  land,  to  settle  or  to  establish  ;  and  a  plan- 
tation the  derivative  of  "  planting,"  denoted  sometimes  a  colony  and  some- 
times a  farm  or  cultivated  estate.1 

PLANTERS.  —  Planters  are  those  who  plant  something  in  the  ground,  or 
sow  something  therein,  which  produces  fruit  or  increase  from  this  planting  and 
arrowing  from  the  soil,  such  as  cotton,  corn,  or  rice.  A  gatherer  of  turpentine 
or  rosin  is  not  a  planter.2 

PLANTING.  —  See  note  3. 

PLASTER  —  PLASTERER  —  PLASTERING.  —  Plaster  is  defined  as  a  com- 
position of  lime,  sand,  and  hair  or  straw,  and  water,  employed  in  overlaying 
the  interior  and  exterior  faces  of  walls ;  mortar;  stucco;  cement.  And  plas- 
tering is  the  plaster  work  of  a  building ;  a  covering  of  plaster.4  A  plasterer 
is  one  who  overlays  the  plaster.5 

PLAT.  (See  also  the  titles  BOUNDARIES,  vol.  4,  p.  756;  DEDICATION,  vol. 
9,  p.  20;  Documentary  Evidence,  vol.  9,  p.  877;  Survey;  and  see  Lot, 
vol.  19,  p.  585.)  —  A  plat  is  a  subdivision  of  lands  into  lots,  streets,  and  alleys, 
marked  upon  the  earth  and  represented  upon  paper.6 

PLATE.  —  The  term  "  plate  "  is  not  -commonly  understood  to  embrace 
articles  of  ordinary  use,  whatever  may  be  the  material,  but  means  only  the 
more  pretentious  articles  which  are  displayed  on  the  tables  of  the  wealthy  or 
ostentatious,  and  which  are  to  be  considered  rather  as  articles  of  luxury  than 
as  household  furniture.7 


devise  has  been  held  to  comprehend  not  only 
the  lands,  but  slaves  and  other  personal  prop- 
erty on  the  lands,  employed  and  useful  in  their 
cultivation.    Taylor  v,  Harwell,  65  Ala.  11. 

Same  — Stock,  Utensils,  Etc.  —  The  devise  of 
a  plantation  will,  it  seems,  pass  also  the  stock, 
implements,  utensils,  etc.,  upon  it.  Lushing- 
lon  v.  Sewell,  1  Sim.  479. 

Plantation  Stock.  —  In  Purnell  v.  Dudley,  4 
Jones  Eq.  (57  N.  Car.)  205,  cotton  seed  was  held 
not  to  pass  under  a  devise  of  "plantation 
stock." 

Plantation  Supplies.  (See  also  the  titles  Crops, 
vol.  8,  p.  301;  Landlord  and  Tenant,  vol.  18, 
d.  351.) — A  Mississippi  statute  gave  a  lien 
"  for  an  advance  of  money  *  *  *  or  other 
things  necessary  for  the  cultivation  of  a  farm 
or  plantation  "  It  was  held  that  where  a 
planter  paid  his  laborers  with  goods  obtained 
from  a  merchant,  such  advances  were  protected. 
Herman  v.  Perkins,  52  Miss.  816.  See  also 
Stewart  v.  Hollins,  47  Miss.  710. 

Widow's  Quarantine. —  See  the  title  Dower, 
vol.  10,  p.  148,  and  see  Orrick  v.  Pratt,  34  Mo. 
233;  Latham  v.  Latham,  3  Call  (Va.)  181. 
Contra^  Grimes  v.  Wilson,  4  Blackf.  (Ind.) 
334- 

1.  Colony.  —  East  Haven  v.  Hemingway,  7 
Conn.  201. 

Town.  —  In  the  early  colonial  history  of  Mas- 
sachusetts, the  terms  plantation,  "  town,"  and 

township"  seem  to  have  been  used  almost 
indiscriminately  to  indicate  a  cluster  or  body 
of  persons  dwelling  near  each  other,  upon 
whom,  when  they  became  designated  by  a 
name,  certain  powers  were  conferred  by  gen- 
eral orders  and  laws,  such  as  to  manage  their 
own  prudential  concerns,  to  elect  deputies,  and 
the  'ike,  which  in  effect  made  them  municipal 
corporations.  Com.  v.  Roxbury,  9  Gray 
(Mass.)  485. 

2.  Planters. —  Roberts  v.  Savannah,  e'c,  R. 
Co.,  75  Ga.  227. 


3.  Planting  —  Oysters.  (See  also  the  title 
Fish  and  Fisheries,  vol.  13,  p.  566.)—  In 
cystermen's  phraseology,  planting  means  de 
positing  oysters  with  the  intent  that  ihey  shall 
remain  until  they  are  fattened.  McCready  v. 
Virginia,  94  U.  S.  397. 

4.  Plaster,  Etc.  —  Mellen  v.  Ford,  28  Fed. 
Rep.  642. 

Plastering  Includes  Lathing.  —  Higginsz/.  Lee, 
16  111.  495.  See  also  Walls  v.  Bailey,  49  N.  Y. 
464,  and  Lath,  vol.  18,  p.  569. 

5.  Plasterer  Distinguished  from  Mason  or  Car- 
penter.—  Fox  v.  Rucker,  30  Ga.  527,  in  which 
case  it  was  held  that  a.  plasterer  was  not  entitled 
to  the  lien  for  work  and  materials  furnished 
given  to  masons  and  carpenters. 

6.  Plat.  —  McDaniel  v.  Mace,  47  Iowa  510. 
See  also  Wilhite  v.  Barr,  67  Mo.  2S4. 

Platting  —  Towns.  —  The  term  platting,  as 
applied  to  towns,  is  "  descriptive  of  legal  steps 
for  the  creation  of  a  town  and  the  perpetuating 
of  evidence  of  its  creation."  Matthiessen, 
etc.,  Zinc  Co.  v.  La  Salle,  117  111.  417. 

7.  Plate.  —  Hanover  F.  Ins.  Co.  v.  Mannas- 
son,  29  Mich.  317  in  which  case  it  was  held 
that  silver  forks,  teaspoons,  and  tablespoons 
were  not  included  in  the  term  plate  so  as  to  be 
excluded  from  a  policy  of  insurance  by  a  clause 
excluding"  money ,  bullion,  jewels,  plate,  and 
watches,"  unless  particulatly  specified.  See 
also  Moadinger  v.  Mechanics'  F.  Ins.  Co.,  2 
Hall  (N.  Y.)  490. 

The  term  plate  has  been  held  not  to  pass 
plated  articles  where  the  testator  was  pos- 
sessed of  solid  silver  ones.  Holden  v.  Rams- 
bottom,  4  G iff .  205. 

In  Field  v.  Peckett,  30  L.  J.  Ch.  813,  29 
Beav.  573,  it  was  held  that  a  bequest  of  j>late 
and  china  would  carry  snuffboxes  of  gold, 
silver,  and  china.  See  further  Domville  v. 
Taylor,  32  Beav.  604. 

In  Conner  v.  Ogle,  4  Md.  Ch.  453,  it  was  said 
that  jewels  cannot  be  deemed  jilate. 
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See  generally  the  title  INSURANCE,  vol.  16,  p.  830. 


Insurance  Companies  have  been  formed  for  the  purpose,  among  other  things, 
of  insuring  against  the  accidental  breakage  of  plate  glass  windows,  and 
several  cases  have  arisen  upon  the  construction  of  policies  issued  for  this  pur- 
pose and  upon  the  authority  of  the  companies  to  make  such  insurance.1 

PLATFORM.  —  See  note  2. 

PLAY.    (See  also  the  title  Gaming,  vol.  14,  p.  664.)  —  See  note  3. 


1.  Burden  of  Proof  —  Contributory  Negligence. 

—  In  Lloyds  Plate  Glass  Co.  v.  Powell,  16 
Quebec  Super.  Ct.  432,  it  was  held  that  one 
breaking  a  plate  glass  window  while  shovel- 
ing snow  from  the  roof  of  a  building  had  the 
burden  of  proof  of  showing  his  own  freedom 
from  negligence.- 

Illinois  Casualty  Companies  Act,  1899.  —  Under 
this  statute  plale  glass  insurance  may  be 
joined  with  any  of  the  other  forms  of  casualty 
insurance  mentioned  in  the  act,  and  "  or  "  in 
subdiv.  6  of  §  2  of  the  act  should  be  read 
"  and."    People  v.  Van  Cleave,  187  111.  125. 

Accidental  Insurance.  —  Where  a  statute  im- 
posed a  license  fee  upon  companies  engaged 
in  "  accidental  insurance,"  it  was  held  that  a 
plate  glass  insurance  company  fell  within  the 
provision,  it  appearing  that  "  accident  insur- 
ance companies"  had  been  used  in  other  parts 
of  the  statute,  as  embracing  plate  glass  insur- 
ance companies.  State  v.  Fricke,  102  Wis. 
117. 

"  Accident  Insurance"  Distinguished  from  Plate 
Glass  or  Other  Insurance  Against  Damage  to  Prop- 
erty.—  Employers'  Liability  Assur.  Corp.  v. 
Merrill,  155  Mass.  408.  See  also  the  title  Ac- 
cident Insurance,  vol.  1,  p.  284. 

Breakage  Purely  Accidental.  —  There  can  be 
no  recovery  under  a  policy  of  insurance  for 
the  breakage  of  a  large  pane  of  plate  glass  in 
a  store,  where,  by  an  agreed  statement  of 
facts,  the  breakage  was  "purely  accidental.  " 
Fidelity,  etc.,  Co.  v.  Cutts,  95  Me.  162. 

Tornado  Insurance.  —  A  clause  in  a  tornado 
insurance  policy  provided  that  plate  glass  in 
doors  and  windows,  the  dimensions  whereof 
were  nine  square  feet  or  more,  was  not 
covered  by  insurance  on  the  building,  but 
must  be  separately  and  specifically  insured. 
It  was  held  that  a  plate  glass  front  which  was 
immovable  and  stationary  was  covered  by 
the  policy,  though  the  glass  therein  was  of 
greater  dimensions  than  nine  feet.  Hale  v. 
Springfield,  F.  &  M.  Ins.  Co.,  46  Mo.  App.  508. 

Replacing  Glass  —  Negligence  of  Employees.  — 
Underapolicyof  insurance  upon  plate  glass  the 
companv  might,  at  its  option,  replace  the  glass 
when  broken  or  pay  iisfullvaluetothe  insured. 
If  the  company  elected  to  replace  the  glass  the 
policy  provided  that  the  insured  should  remove 
any  woodwork  or  gas  fixtures,  or  other  obstruc- 


tions to  the  replacing  at  his  own  expense. 
The  company  elected  10  replace  the  glass  and 
notified  a  glazier  with  whom  it  had  a  contract. 
The  servants  of  the  glazier  finding  that  the 
gas  pipes  interfered  with  their  work,  negli- 
gently detached  the  same  so  that  when  lighted 
an  explosion  occurred.  It  was  held  that  as 
the  obligation  of  removing  the  gas  pipes  and 
other  obstructions  was  placed  by  the  policy 
upon  the  insured,  the  acts  of  the  glazier's 
servants  in  removing  the  pipes  were  not 
within  the  scope  of  their  employment,  and 
therefore  neither  the  glazier  nor  the  insurance 
company  was  liable  for  the  damage  resulting 
from  the  explosion.  McCauley  v.  Fidelity, 
etc.,  Co.,  (Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.) 
574- 

2.  Platform.  —  In  Gillis  v.  Pennsylvania  R. 
Co  ,  sg  Pa.  St.  141,  it  was  held  that  the  plat- 
form of  a  railroad  company  at  its  station  or 
stopping  place  was  not  a  public  highway. 
See  also  the  title  Stations. 

3.  Play.  —  In  Forbes  v.  King,  1  Dowl.  672,  it 
was  held  not  libelous  to  write  of  a  man  that 
he  had  been  engaged  in  a  gambling  fracas 
arising  out  of  a  dispute  at  play,  without  an 
averment  that  illegal  gambling  was  meant. 

Faro. —  In  State  v.  McDaniel.  20  Oregon 
523,  it  was  held  that  a  person  who  bei  money 
at  a  game  of  faro  dealt  by  another  played  faro. 

An  indictment  charging  that  a  person  played 
at  f  ro  and  lost  and  won  money,  was  held  to 
be  sufficient  under  a  statute  providing  that  one 
who  bet  money  or  other  valuable  thing  on 
faro  or  certain  other  games,  was  guilty  of  an 
offense.    Graham  v.  State,  I  Ark.  171. 

Play  or  Pay.  —  In  Wise  v.  Rose,  no  Cal.  164, 
it  was  said:  "Appellant  offered  to  prove  that 
the  words  'play  or  pay,'  in  the  agreement, 
mean  that  after  the  stakes  were  placed,  neither 
party  could  repudiate  without  consent  of  the 
other,  even  though  one  of  the  horses  should 
die  before  the  day  set  for  the  race.  The  court 
properly  refused  to  hear  this  evidence,  since 
the  regulations  and  usages  of  the  turf  are 
subject  to  ihe  laws  of  the  state." 

Play  or  Roll.  —  In  Cobb  v.  State.  45  Ga.  13, 
it  was  held  that  an  indictment  charging  that 
the  defendant  had  permitted  a  minor  to  "play 
or  roll  "  billiards  on  a  table  kept  by  him  was 
not  demurrable  as  in  the  alternative,  since  the 
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PLAYING  POLICY.  —  Sec  Policy,  post. 

PLEA.  (See  also  16  ENCYC.  OF  PL.  AND  PR.,  titles  PLEAS  AT  LAW, 
p.  539;  Pleas  in  Equity,  p.  585.)  —  A  plea  is  a  personal  answer,  made  by 
a  defendant,  to  a  demand  or  charge.1 

PLEADING.  —  Pleading  is  a  statement  in  logical  or  legal  form  of  the  facts 
which  constitute  the  plaintiff's  cause  of  action  or  the  defendant's  ground  of 
defense.  It  is  the  formal  mode  of  alleging  on  record  that  which  would  be  tin 
support  or  the  defense  of  the  party  in  evidence.2  The  pleadings  are  the 
allegations  made  by  the  parties  to  a  civil  or  criminal  case  for  the  purpose  of 
definitely  presenting  the  issue  to  be  tried  and  determined  between  them.3 


words  "play  or  roll  "  were  used  as  synony- 
mous in  the  act  creating  the  offense,  and  did 
not  describe  different  offenses,  and  the  phrase 
was  sometimes  used  10  describe  the  game  of 
billiards. 

1.  Plea.  —  Underwood  v.  Thurman,  in  Ga. 
32S,  quoting  And.  L.  Diet. 

In  Donegan  v.  Wood,  49  Ala.  253,  it  was  said  : 
"  The  plea  is  an  answer  to  the  complaint,  or 
any  material  allegation  or  fact  of  the  com- 
plaint which,  if  untrue,  would  defeat  the 
action." 

Plea  Equivalent  to  Defense. —  Lockwood  v. 
Jones,  7  Conn.  435. 

Caveat.  —  In  Underwood  v.  Thurman,  11 1 
Ga.  328,  it  was  held  that  grounds  of  objection 
to  the  probate  of  a  paper  propounded  as  a 
wili  wete  not  i>leas,  though  separately  set  fori  h 
in  the  caveat; 

Plea  Held  to  Include  Replication.  —  Robinson 
v.  Dix.  iS  W.  Va.  542. 

Plea  in  Discharge  —  Plea  in  Justification.  —  In 
Nichol;  v.  Cecil,  106  Tenn.  463,  it  was  said: 
"A  plea  in  discharge  is  one  which  admits  that 
the  plaintiff  had  a  cause  of  action,  and  tends 
to  show  that  it  was  discharged  by  some  subse- 
quent or  collateral  matter.  *  *  *  An  illus- 
tration of  the  plea  in  discharge  would  be  that 
before  actian  the  defendant  had  satisfied  and 
discharged  the  plaintiff's  claim  by  payment. 
A  plea  in  justification  or  excuse  admits  the 
facts  alleged  by  the  plaintiff,  but  in  effect  de- 
nies that  the  plaintiff  had  at  any  time  a  good 
cause  of  action,  either  because  the  conduct  of 
the  defendant  is  justified  in  law  under  some 
legal  right,  or  because  he  is  excused  from 
liability  in  the  particular  case  through  some 
act  or  conduct  of  the  plaintiff.  This  is  also 
called  an  avoidance  in  law." 

Plea  Puis  Darrein  Continuance.  —  See  Mount 
v.  Scholes,  120  111.  399.  And  see  the  title  Puis 
Darrein  Continuance,  17  Encyc.  of  Pl.  and 
Pr.  262. 

Equity.  —  In  Wallis  v.  Talmadge,  10  Paige 
(X.  Y.)  444,  it  was  said:  " A  plea  is  a  special 
answer,  and  may  be  put  in,  upon  payment  of 
costs  of  the  contempt,  after  the  service  of  the 
first  or  ordinary  attachment  to  compel  an  an- 
swer." See  also  Hamilton  v.  Hibbert,  2  Sim. 
&  St.  225;  Davison  v.  Schermerhorn,  1  Barb. 
(N.  Y.)48r. 

Same  — Pure  Plea. —  In  Benson  v.  Jones,  1 
Tenn.  Ch.  499,  it  was  said :  "  A  pure  plea  in 
equity  is  always  of  some  matter  dehors  the  bill. 
Story's  Eq.  PI.,  £  651.  A  plea  not  pure  is  of 
matter,  either  by  way  of  affirmance  or  denial, 
already  in  the  bill,  and  must  be  supported  by 
an  answer." 

2.  Pleading.  —  Read  v.  Brookman.  3  T.  R. 


159;  Mills  v.  Martin,  19  Johns.  (N.  Y.)  37; 
Boyce  v.  Brown,  7  Barb  (N.  Y.)  85.  See  also 
Birdseye  v.  Smith,  32  Barb.  (N.  V.)  219;  Chat- 
tanooga Cotton  Oil  Co.  v.  ShamLlin,  101 
Tenn.  263;  Smith  v.  Cottrel,  8  Baxt.  (Tenn.) 
63;  Peck  ».  Cheney,  4  Wis.  249. 

3,  Pleadings.  —  Tucker  v.  U.  S.,  151  U.  S. 
168.  See  also  Lovett  v.  Pell,  22  Wend.  (N.  Y.) 
376;  Desnoyer  v.  L'Hereux,  1  Minn.  19. 

Broad  Sense  of  Term.  —  In  Hamilton  v.  Con- 
yers,  25  Ga.  164,  it  was  said  that  the  term 
pleadings  "  which  this  act  authorizes  to  be 
amended  has  a  restricted  as  well  as  a  general 
meaning;  the  former  beginning  with  the 
declaration,  and  terminating  with  the  issue  of 
fact,  or  of  law,  or  both;  the  oiher  including 
bills  of  exceptions,  writs  of  error,  motions  for 
new  trials,  and  everything  which  transpires 
during  the  progress  of  the  cause,  from  its  in- 
ception to  its  consummation."  It  was  held 
that  pleadings  was  here  used  in  its  broad 
sense.    See  also  Snelling  -<.  Darrell,  17  Ga.  141. 

Within  a  statute  providing  that  the  court 
might,  before  trial,  in  the  furtherance  of  jus- 
tice, allow  the  amendment  of  any  2>lcading,  it 
was  held  that  the  term  pleading  included  all 
the  pleadings  of  both  paities.  Talbot  v.  Gar- 
retson,  31  Oregon  256. 

Petition  for  Change  of  Venue  Held  Not  to  Be 
Pleading.  —  Heacock  v.  Hosmer,  log  111.  249. 

Demurrer.  —  The  term  pleadings  includes  a 
demurrer.  Shepard  v.  Murray  County,  33 
Minn.  519. 

A  Chancery  Pleading,  as  a  bill  in  equity,  is  in- 
cluded in  the  term  pleading.  Robinson  v. 
Dix,  18  W.  Va.  542.  See  also  James  Rivet, 
etc.,  Co.  v.  Littlejohn,  18  Gratt.  (Va.)  53. 

Findings  of  Court.  —  In  Boyd  *.  Anderson,  18 
Nev.  351,  it  was  said  :  "In  the  statutory  sense, 
the  findings  of  fact  and  conclusions  of  law  re- 
quired to  be  found  and  filed  by  the  court  are 
neither  pleadings,  depositions,  documentary 
evidence  on  file,  testimony  taken  by  a  re- 
porter, minutes  of  the  court,  nor  affidavits." 

Improper  Matter.  —  An  Ohio  statute  confined 
the  jurisdiction  of  the  Supreme  Court  to  "er- 
rors of  law  occurring  on  the  trial  or  appearing 
in  the  pleadings  or  judgment."  In  Wagner 
v.  State,  42  Ohio  St.  537,  it  was  held  that  plead- 
ings, as  thus  used,  did  not  embrace  a  motion 
to  quash,  but  included  the  indictment  and 
pleas  in  abatement  as  well  as  bar,  and  that 
where  matter  not  the  proper  subject  of  a  plea 
was  incorporated  in  the  paper  denominated  a 
plea,  a  decision  in  respect  to  it  would  not  ordi- 
narily be  reviewed  in  the  Supreme  Court  upon 
the  ground  that  it  was  an  error  in  the 
pleading . 

Interrogatories. —  In  Herst  v.  Beckhaus,  12 
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PLEA  IN  ABATEMENT.  (See  also  the  title  Abatement  in  Pleading, 
i  ENCYC.  OF  Pl.  AND  Pr.  i.) — A  plea  in  abatement  to  the  person  of  the 
plaintiff  or  of  the  defendant  is  such  as  shows  some  personal  disability  in  one 
of  these  parties  to  sue  or  to  be  sued.1 

PLEA  IN  BAR.  (See  also  Encyc.  of  Pl.  and  Pr.,  titles  Pleas  at  Law, 
vol.  16,  p.  541  ;  PLEAS  IN  EQUITY,  vol.  16,  p.  598.)  —  A  plea  in  bar  is  one  which 
shows  some  ground  for  barring  or  defeating  the  action.  It  is  distinguished 
from  all  other  dilatory  pleas  in  that  it  impugns  the  right  of  action  instead  of 
merely  tending  to  divert  the  proceedings  to  another  jurisdiction,  suspend  them, 
or  abate  the  particular  writ.  It  is,  in  short,  a  substantial  and  conclusive  answer 
to  the  action.* 

PLEASURE.  —  See  note  3. 

PLEASURE  CARRIAGE.  —  See  Carriage,  vol.  5,  p.  152. 


Pa.  Co.  Ct.  582,  it  was  held  that  where  rules 
of  court  required  service  of  a  copy  of  every 
pleading  on  the  opposite  party  or  his  attorney, 
interrogatories  to  a  garnishee  were  not  such  a 
pleading  as  to  come  within  the  rules. 

Pleading  to  the  Merits. —  In  Rahn  v.  Gun- 
nison, 12  Wis.  53  r,  1  he  court,  citing  i  Chitty's 
Pl.  5 to,  said:  "  'Pleading  to  the  merits  '  is  a 
phrase  of  long  standing,  and  distinguishes 
those  pleas  which  answer  the  cause  of  action, 
and  on  which  a  trial  may  be  had,  from  those 
which  are  of  a  different  character." 

Misjoinder.  —  That  a  misjoinder  of  counts  on 
a  declaration  is  an  error  in  pleading,  see 
Lovett  v.  Pell,  22  Wend.  (N.  Y.)  376. 

Motion  for  New  Trial  Held  to  Be  Pleading.  — 
See  Hamilton  v.  Conyers,  25  Ga.  164. 

Same  —  Pardon.  —  Pleading  as  used  in  the 
Massachusetts  constitution  in  the  clause  relative 
to  p.irdon  may  include  any  suitable  form  of 
bringing  the  pardon  to  the  notice  of  the  court 
by  plea,  motion,  or  otherwise.  Com.  v.  Lock- 
wood,  109  Mass.  331  (stated  under  Conviction, 
vol.  7,  p.  499).  citing  3  Inst.  235;  Parson's 
Case.  Freem.  501 ;  Rex  v.  Beaton,  1  W.  Bl.  479; 
4  Black.  Com.  337,  376,  402.  See  also  the  title 
Pardon,  15  Encyc.  of  Pl.  and  Pr.  448  et  seq. 


Pleading  Statute. —  In    Hart   v.  Baltimore, 

etc..  R.  Co.,  b  W.  Va.  348,  it  was  said :  "  There 
is  a  material  distinction,  not  always  observed 
by  writers  on  pleading  —  and  the  nonobserv- 
ance  of  which  has  sometimes  occasioned  con- 
fusion—  between  pleading,  counting  upon, 
and  reciting  a  statute.  Pleading  a  statute  is 
merely  stating  the  facts  which  bring  a  case 
within  it,  without  making  mention  or  taking 
notice  of  the  statute  itself.  *  *  *  Reciting 
a  statute  is  quoting  or  stating  its  contents. 
Gould  on  Pleading,  c.  3.  note  3."  See  also 
Howser  v.  Melcher,  40  Mich.  1S9,  and  Count, 
vol.  7.  p.  874. 

1.  Plea  in  Abatement.  —  And.  Steph.  PL,  6  71; 
Flesher  v.  Hasler,  29  W.  Va.  406. 

2.  And.  Steph.  Pl.,  p  73;  Flesher  v  Hasler, 
29  W.  Va.  406.  See  also  Flagg  v.  Bonnel,  10 
N.  J.  Eq.  84. 

3.  "  During  the  Pleasure  of."  —  W'here  a  con- 
tract provides  that  one  party  shall  be  employed 
"during  the  pleasure  of  "  the  other,  the  mean- 
ing is  that  the  person  employed  shall  at  all 
times  be  at  the  will  of  the  other  party,  and  his 
employment  subject  to  discontinuance.  Bren- 
don  v.  Worley,  (C.  Pl.  Gen.  T.)  S  Misc.  (N. 
Y.)  254. 
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2.  Exempt  Property,  846. 
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848. 

1.  In  General,  848. 

2.  Authority  of  Particular  Person,  848. 

a.  Agents,  848. 

b.  Bailees,  850. 

c.  Executors  and  Administrators,  850. 

d.  Partners,  850. 

e.  Trustees,  850. 

3.  Warranty  of  Title  by  Pledgor,  850. 

4.  Estoppel  of  Pledgor  to  Deny  Title,  850. 

5.  Title  Subsequently  Acquired  by  Pledgor,  851. 

6.  Right  of  Pledgee  to  Assert  Outstanding  Title,  851. 

V.  The  Contract,  85 1. 

1.  In  General,  851. 

2.  Oral  Contracts,  852. 

3.  Consideration,  852. 

4.  Description  of  Property,  853. 

5.  Acknowledgment,  853. 

6.  Recordation,  853. 

7.  Parol  Evidence  to  Show  Contract  of  Pledge.  853. 

VI  Delivery  and  Possession  of  Property,  853. 

1.  Necessity  to  Deliver  Property  to  Pledgee,  853. 

a.  In  General,  853. 

b.  Under  Statutes,  855. 

c.  As  Against  Whom  Delivery  Necessary,  855. 

2.  Duty  of  Pledgor  to  Deliver  Property  to  Pledgee,  855. 

3.  Time  of  Delivery,  855. 

4.  Hoiu  Delivery  Made,  855. 

a.  In  General,  855. 

b.  Symbolical  or  Constructive  Delivery,  856. 

(1)  ///  General,  856. 

(2)  Delivery  of  Warehouse  Receipts,  857. 

(3)  Delivery  of  Bills  of  lading,  858. 

5.  Right  of  Pledgee  to  Retain  Possession,  858. 

a.  In  General,  858. 

b.  After  Pledgor  s  Default,  859. 

c.  After  Debt  Is  Barred  by  Statute  of  Limitations,  859. 
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6.  Necessity  for  Retention  of  Possession  by  Pledgee,  860. 

a.  In  General,  860. 

b.  Fraudulent  or  Wrongful  Dispossession  of  Pledgee,  862. 

c.  Substitution  of  Property,  862. 

VII.  Pledgee's  Duties  as  Respects  Custody  and  Use  of  Property,  862. 

1.  In  General,  862. 

2.  Liability  of  Pledgee  for  Preservation  and  Safe  Keeping  of  Property,  862. 

a.  In  General,  862. 

b.  Use  of  Property  by  Pledgee,  863. 
VTII.  Title  of  Pledgor  After  Making  Pledge,  864. 

1.  In  General,  864. 

2.  Statutory  Provision,  S65. 

IX.  Special  Property  of  Pledgee  in  Pledged  Goods,  866. 

1.  In  General,  866. 

2.  Adverse  Possession  by  Pledgee,  867. 

3.  Statutory  Provisions,  867. 

X.  Priority  of  Pledgee's  Lien,  867. 
XI.  What  Debts  Secured  by  Pledge,  869. 
XII.  Remedies  of  Pledgee  Other  than  upon  Pledge,  871. 

XIII.  Rescission,  Release,  and  Alteration  of  Contract  of  Pledge,  872. 

XIV.  Conversion  of  Property  Pledged,  872. 

1.  By  Pledgor,  872. 

2.  By  Pledgee,  873. 

3.  Damages,  874. 

XV.  Larceny  of  Property  by  Pledgor,  876. 

XVI.  Pledgor's  Equity  of  Redemption,  876. 

1.  In  General,  876. 

2.  Equity  jurisdiction,  877. 

a.  In  General,  877. 

b.  Where  Collaterals  Have  Been  Pledged,  877. 

3.  Requisite  Tender  or  Payment  on  Part  of  Pledgor,  878. 

XVII.  Foreclosure  of  Pledgee's  Lien,  878. 

XVIII.  Assignments  and  Incumbrances  by  Pledgor  and  Pledgee,  878. 

1.  Assignments  by  Pledgee,  878. 

a.  Assignment  of  Property  Pledged,  878. 

b.  Assignment  of  Debt  Secured,  878. 

2.  Assignments  by  Pledgor,  879. 

XIX.  Tender  of  Debt  Secured  by  Pledge,  879. 

1.  TV/  General,  879. 

2.  Requisites  of  Tender,  879. 

3.  Effect  of  Tender,  880. 

a.  In  General,  880. 

b.  Discharge  of  Pledgee's  Lien,  880. 

c.  Right  of  Pledgor  to  Return  of  Property,  880. 

XX.  Payment  of  Debt  Secured  by  Pledge,  881. 

1.  Requisites  of  Payment,  881. 

2.  Effect  of  Payment,  881. 

XXI.  Sale  of  Property  Pledged,  882. 

1.  Authority  of  Pledgee  to  Sell,  882. 

a.  At  Common  Law,  882. 

b.  Under  Statutes,  883. 

c.  Under  Express  Stipulations,  884. 

d.  Where  Choses  in  Action  Are  Pledged,  884. 

(1)  In  General,  884. 

(2)  Bonds,  884. 

(3)  Corporate  Stock,  885. 

e.  After  Payment  of  Debt  Secured,  885. 
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2.  Duly  of  Pledgee  to  Sell,  885. 

3.  Prerequisites,  Incidents,  and  Conduct  of  Sale,  885. 

a.  In  General,  885. 

b.  Demand  by  Pledgee  Before  Sale,  886. 

(1)  Necessity  to  Make  Demand,  886. 

(2)  Inability  of  Pledgee  to  Make  Demand,  887. 

(3)  Waiver  of  Demand,  887. 

c.  Notice  of  Sale,  887. 

(1)  Necessity  to  Give  Notice,  887. 

(2)  Inability  of  Pledgee  to  Give  Notice,  888. 

(3)  Statutes  Requiring  Notice,  888. 

(4)  Notice  to  Public,  889. 

(5)  Requisites  of  Notice,  889. 

(6)  Waiver  of  Notice,  889. 

d.  Ti?ne  of  Sale,  890. 

e.  Place  of  Sale,  890. 

f.  Necessity  to  Sell  at  Public  Auction,  890. 

(1)  In  Goieral,  890. 

(2)  Under  Statutes,  891. 

(3)  Waiver  of  Public  Sale,  891. 

g.  Adequacy  of  Price,  891. 

h.  What  Quantity  Should  Be  Sold,  891. 

i.  Purchase  of  Property  by  Pledgee,  891. 

(1)  In  General,  891. 

(2)  Express  Stipulations  Authorizing  Purchase  by  Pledgee,  893. 
4;  Title  of  Purchaser  at  Pledgee's  Sale,  893. 

5.  Accountability  of  Pledgee  for  Proceeds  of  Sale,  893. 

6.  Sales  under  Direction  of  Court,  893. 

XXII.  Rules  Peculiarly  Applicable  to  Pledges  of  Choses  in  Action,  894. 

1.  Right  of  Pledgee  to  Enforce  and  Control  Choses  in  Action,  894. 

a.  In  General,  894. 

b.  Statutory  Provisions,  897. 

c.  Before  Principal  Debt  Becomes  Due,  897. 

d.  After  Payment  of  Principal  Debt,  897. 

e.  After  Judgment  Against  Pledgor  for  Principal  Debt,  897. 

f.  Concurrent  Remedies  of  Pledgee,  897. 

(1)  In  General,  897. 

(2)  Simultaneous  Suits  Against  Pledgor  and  to  Enforce  Col- 

laterals, 898. 

g.  Amount  Recoverable  by  Pledgee  on  Collaterals,  898. 

2.  Duty  of  Pledgee  to  Pursue  and  Preserve  Collaterals,  899. 

a.  In  General,  899. 

b.  Statutory  Provision,  902. 

c.  Special  Stipulations,  902. 

d.  Where  Collaterals  Are  Worthless,  902. 

e.  What  Degree  of  Diligence  Required  of  Pledgee  in  Collecting  Col- 

laterals, 902. 

f.  Burden  of  Proving  Diligence,  903. 

g.  Measure  of  Damages  Where  Pledgee  Negligent  in  Collection  of 

Collaterals,  903. 

3.  Authority  of  Pledgee  to  Compromise,  Extend,  or  Renew  Collaterals,  903. 

4.  Accountability  of  Pledgee  for  Proceeds  of  Collaterals,  904. 

XXIII.  Rules  Peculiarly  Applicable  to  Pledges  of  Corporate  Stock,  905. 

1.  Transfer  of  Stock  on  Books  of  Corporation,  905. 

a.  Necessity  for  Transfer  on  Books  of  Corporation,  905. 

b.  Right  of  Pledgee  to  Transfer  on  Books  of  Corporation,  906. 

2.  Rights  of  Pledgee  as  Stockholder,  907. 

a.  In  Ge?ieral,  907. 

b.  Right  of  Pledgee  tc  Collect  Dividends,  907. 

c.  Right  of  Pledgee  to  Vote  as  Stockholder,  907. 
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3.  Liability  of  Pledgee  as  Stockholder,  908. 

a.  In  General,  908. 

b.  Statutory  Provisions,  908. 

XXIV.  Pledges  to  Secure  Debts  of  Third  Persons,  908. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  16,  p.  629. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ACCOMMODATION  PAPER,  vol.  1 
PP-  365-369;  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS 
vol.  3,  p.  r;  ATTACHMENT,  vol.  3,  p.  213;  BAILMENTS,  vol.  3. 
p.  732;  BANKS  AND  BANKING,  vol.  3,  p.  823;  BILLS  OF  EX- 
CHANGE AND  PROMISSORY  NOTES,  vol.  4.  pp.  85,  289  ei  sea.,  341- 
BLLLS  OF  LADLNG,  vol.  4,  p.  548  et  sea.;  BUILDING  AND  LOAN 
ASSOCIATIONS,  vol.  4,  p.  1034;  CHATTEL  MORTGAGES,  vol.  5, 
p.  945;  CONDLTLONAL  SALES,  vol.  6,  p.  436;  EXECUTORS  AND 
ADMLNLSTRATORS,  vol.  11,  p.  1031;  FACTORS'  ACTS,  vol.  12,  p.  614; 
FACTORS  OR  COMMISSION  MERCHANTS,  vol.  12,  p.  639  et  scq.; 
HUSBAND  AND  WIFE,  vol.  15,  p.  829;  LIENS,  vol.  19,  p.  3;  LLMITA- 
TION  OF  ACTIONS,  vol.  19,  p.  177;  NATIONAL  BANKS,  vol.  21, 
p.  338;  PAROL  EVLDENCE,  vol.  21,  p.  1112;  PARTNERSHIP,  ante, 
p.  154;  PAWN  AND  PAWNBROKER,  ante,  p.  508;  SALES. 

I.  Definitions  —  1.  In  General.  —  Vadium,  a  pledge  or  pawn,  is  defined  by 
Sir  William  Jones  to  be  "a  bailment  of  goods  by  a  debtor  to  his  creditor,  to 
be  kept  by  him  till  his  debt  is  discharged;"  and  by  Lord  Holt  to  be  "a 
delivery  to  another  of  goods  or  chattels,  to  be  security  to  him  for  money 
borrowed  of  him  by  the  bailor."  1 

1.  Pledge  Defined. — Per  Shee,  J.,  in  Donald 
v.  Suckling;.  L.  R.  1  Q.  B.  5S5.  See  also  the 
following  authorities:  2  Kent's  Com.  (5th  ed.) 
577;  {ones  on  Pledges,  §  I;  Anderson's  L. 
Diet.;  Story  on  Bailments,  §§  197,  280,  286. 

England.  —  Coggs  v.  Bernard,  3  Salk.  268; 
Anonymous,  2  Salk.  522;  Jones  v.  Smith,  2 
Ves  jr.  372. 

United  States.  —  Mitchell  v.  Roberts,  17  Fed. 
Rep.  776. 

Arkansas.  —  Whitney  v.  Peay,  24  Ark.  22. 

California.  —  Irwin  v.  McDowell,  (Cal.  1893) 
34  Pac.  Rep.  708;  Brittan  v.  Oakland  Sav. 
Bank,  124  Cal.  282,  71  Am.  St.  Rep.  58;  Wil- 
liams v.  Ashe,  m  Cal.  180;  Kuliman  v. 
Greenebaum,  92  Cal.  403,  27  Am.  St.  Rep.  150; 
Sonoma  Valley  Bank  v.  Hill,  59  Cal.  107; 
Brewster  v.  Hartley,  37  Cal.  15,  99  Am.  Dec. 
237- 

Colorado.  —  Moffat  v.  Williams,  5  Colo.  App. 
184;  Morgan  v.  Dod,  3  Colo.  551. 

Georgia.  —  Hall  v.  Page,  4  Ga.  428,  48  Am. 
Dec.  235. 

Illinois.  —  Belden  v.  Perkins,  78  111.  449, 

Indiana.  —  Green  v.  Sinker,  135  Ind.  434; 
Evans  v.  Darlington,  5  Blackf.  (Ind.)  320. 

Kansas.  —  Raper  v.  Harrison,  37  Kan.  243. 

Kentucky.  —  Flowers  v  Sproule,  2  A.  K. 
Marsh.  (Ky.)  54.  See  also  Cochran  v.  Ripy, 
13  Bush  (Ky.)  495. 

Maine.  —  Eastman  v.  Avery,  23  Me.  248. 

Massachusetts.  —  Hewins  v.  Baker,  161  Mass. 
320;  Thompson  v.  Dolliver,  132  Mass.  103. 

Minnesota.  —  Norton  v.  Baxter,.  41  Minn. 
146,  16  Am.  St.  Rep.  679. 
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New  York.  ■ — Smith  v.  Savin,  141  N.  Y.  315; 
Markham  v.  Jaudon,  41  N.  Y.  235;  Lewis  v. 
Mott.  36  N.  Y.  395;  Garlick  v.  James,  12  Johns. 
(N.  Y.)  146,  7  Am.  Dec.  294;  M'Lean  v.  Walker, 
10  Johns.  (N.  Y.)47i;  Millikin  v.  Dehon,  10 
B&sw.  (N.  Y.)  325;  Stearns  v.  Marsh,  4  Den. 
(N.  Y.)  227,  47  Am.  Dec.  248;  Cortelyou  v. 
Lansing,  2  Cai.  Cas.  (N.  Y.)  200;  Hays  v. 
Riddle,  1  Sandf.  (N.  Y.)  248. 

North  Carolina.  —  Doak  v.  State  Bank,  6 
Ired.  L  (28  N.  Cat.)  309. 

North  Dakota.  —  See  also  Taylor  v.  Jones,  3 
N.  Dak.  23,5. 

Oklahoma.  —  Jackson  v.  Kincaid,  4  Okla. 
554- 

Tennessee.  —  Johnson  v.  Smith,  11  Humph. 
(Tenn.)  396. 

Texas.  —  Spencer  v.  Jones,  (Tex.  Civ.  App. 
i8q8)  47  S.  W.  Rep.  29;  Luckett  v.  Townsend, 
3  Tex.  119,  49  Am.  Dec.  723. 

Vermont.  —  Samson  v.  Rouse,  72  Vt.  422; 
Kidney  v.  Persons,  4r  Vt.  386,  98  Am.  Dec. 
595;  Fletcher  v.  Howard,  2  Aik.  (Vt.)  115,  16 
Am.  Dec.  686. 

Washington.  —  Washington  Nat.  Bldg.,  etc., 
Assoc.  v.  Saunders,  24  Wash.  321. 

West  Virginia.  —  Parkersburg  First  Nat. 
Bank  v.  Harkness,  42  W .  Va.  156. 

Distinction  Between  Pledge  and  Sale.  —  There 
is  an  obvious  distinction  between  a  sale  and  a 
pledge;  in  the  one  the  title  to  goods  is  delivered 
to  another  for  a  consideration,  and  in  the 
other  the  possession  of  the  goods  is  delivered 
to  another  to  hold  as  security  for  a  debt. 
Borland  v.  Nevada  Bank,  gg  Cal.  8g,  37  Am. 
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"Pawn"  and  "Pledge"  as  Descriptive  of  Property  Pawned  or  Pledged. — The  words 
"pawn"  and  "pledge"  are  also  used  to  describe  the  property  pawned  or 
pledged.  Thus  it  is  said  that  "  a  pawn  or  pledge  is  an  article  of  personal 
property  delivered  to  another,  or  left  with  him  by  the  owner  thereof,  as 
security  for  the  payment  of  a  sum  of  money  borrowed  from,  or  due  to,  that 
other  person."  1 

The  Distinction  Between  a  Common-law  Lien  and  a  Pledge  is  said  to  be  that  a  mere 
lien  cannot  be  enforced  by  sale  by  the  act  of  the  party,  but  a  pledge  is  a 
lien  with  a  power  of  sale  superadded.2 

"  Hypothecation  "  Is  a  Term  of  the  Civil  Law,  and  is  that  kind  of  pledge  in  which 
the  possession  of  the  thing  pledged  remains  with  the  debtor,  the  obligation 
resting  in  mere  contract  without  delivery;  in  this  respect  it  is  distinguished 
from  pignus,  in  .vhich  possession  is  delivered  to  the  creditor  or  pawnee.3 

"Pledge"  and  "Pawn"  Synonymous.- — -The  words  "pledge"  and  "pawn," 
whether  they  are  used  to  designate  the  contract  by  which  property  is  delivered 
to  another  as  security  or  as  descriptive  of  the  property,  are  synonymous.4 

2.  Statutory  Definitions.  —  In  some  states,  notably  California  and  Louisiana, 
ihere  are  statutory  definitions  of  pledges,  such  definitions  being  in  substance 
the  same  as  the  common-law  definitions.5 


Sc.  Rep.  32;  Brewster  v.  Hartley,  37  Cal.  15, 
99  Am.  D.-c.  237;  Elliott  v.  Armstrong,  2 
Blarkf.  (fnd  )  198. 

Distinction  Between  Pledge  and  Payment.  — 
Borland  v.  Nevada  Bank,  99  Cal.  89,  37  Am. 
St.  Rep.  32.  But  in  Lehman  v.  Tallassee  Mfg. 
Co..  64  Ala.  567,  stockholders  of  a  corporation 
were  authorized  to  use  bonds  issued  by  the 
corporation  in  payment  of  antecedent  in- 
debtedness of  the  company,  and  it  was  held 
that  the  pledge  ol  such  bonds  as  a  security  for 
such  debts  was  a  use  of  them  "  in  paying  the 
debts,  in  relief  and  ease  of  the  corporation." 

Applicability  of  Maxims  of  Equity  to  Pledges.  — 
The  duties  and  relations  which  are  created  by 
a  contract  of  pledge  are  governed  more  by  the 
general  maxims  of  equity  than  by  the  strict 
rules  of  common  law.  Toplitz  v.  Bauer,  161 
N.  Y.  325. 

The  Word  "  Pledge  "  Is  Sometimes  Used  as  De 
scriptive  of  a  Mortgage.  —  Kortright  v.  Cady,  21 
N.  Y.  343,  73  Am.  Dec.  145. 

Pledge  Not  an  Assignment  for  the  Benefit  of 
Creditors  —  Statute.  —  See  the  title  Assignments 
for  the  Benefit  of  Creditors,  vol.  3,  pp.  9, 
17.  And  see  Meredith  Mfg.  Co.  v.  Smith,  8 
N.  H.  347. 

1.  Per  Rowan,  J.,  in  Flowers  v.  Sproule,  2 
A.  K.  Marsh.  (Ky.)  54. 

2.  Pledge  and  Lien  Distinguished.  —  See  the 
title  Liens,  vol.  19.  p.  6. 

A  Pledge  Is  a  Lien,  as  that  term  includes 
every  case  in  which  personal  or  real  property 
is  charged  wiih  the  payment  of  a  debt.  Jack- 
son v.  Kincaid,  4  Okla.  554. 

A  Pledge  Is  a  Species  of  Bailment.  —  Bruley  v. 
Rose,  57  Iowa  651;  Leach  v.  Kimball,  34  N. 
H.  568. 

Distinction  Between  Pledge  and  Consignment  to 
Commission  Merchants. — Jarvis  v.  Rogers,  13 
Mass.  105. 

A  Fiduciary  Relation  Is  Created  between  the 
parties  in  respect  to  the  pledge.  Brown  v. 
Runals,  14  Wis.  693. 

Insurance  Effected  by  Debtor.  —  In  Matter  of 
Newland,  6  Ben.  (U.  S.)  342,  7  Nat.  Bankr. 
Rpg-  477,  it  was  held  that  a  policy  of  insurance 
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effected  by  a  debtor  at  his  own  expense  as 
security  to  a  creditor  was  not,  within  the 
language  of  the  provision  of  the  Bankruptcy 
Act,  "a  mortgage  or  pledge  of  real  or  personal 
property  of  the  bankrupt." 

3.  "Hypothecation"  Defined. —  Whitney  v. 
Peay,  24  Ark.  22.  And  see  Hypothecate, 
Hypothecation,  vol.  15,  p  905. 

Distinction  Between  Pawn  and  Antichresis.  — 
See  Antichresis,  vol.  2,  p.  413. 

4.  "  Pledge  "  and  "  Pawn  "  Synonymous  — 
England.  —  Martin  v.  Reid,  11  C.  B.  N.  S.  730, 
103  E.  C.  L.  730;  Anonymous,  2  Salk.  522. 

Alabama.  —  Noles  v.  Marable,  50  Ala.  366. 
Georgia.  —  Hall  v.  Page,  4  Ga.  428,  48  Am. 
Dec.  235. 

Kentucky.  —  Flowers  v.  Sproule,  2  A.  K. 
Marsh.  (Ky.)  54. 

Maine.  —  Beeman  v.  Lawton,  37  Me.  543. 

A'ew  York.  —  Cortelyou  v.  Lansing,  2  Cai. 
Cas.  (N.  Y.)  200;  M'Lean  :/.  Walker,  10  Johns. 
(N.Y.)47i;  Hzysv.  Riddle,  1  Sandf.  (N.  Y.)248. 

Pennsylvania.  —  Petrie  v.  Clark,  ir  S.  &  R. 
(Pa.)  377,  14  Am.  Dec.  636;  Thompson  v. 
Patrick,  4  Watts  (Pa.)  414. 

Tennessee. — Johnson  v.  Smith,  11  Humph. 
(Tenn.)  398;  Ball  v.  Stanley,  5  Yerg.  (Tenn.) 
199,  26  Am.  Dec.  263. 

Texas.  —  King  v.  Texas  Banking,  etc. ,  Co. .  58 
Tex.  669;  Luckett  v.  Townsend,  3  Tex.  119, 
49  Am.  Dec.  723. 

Vermont.  —  Kidney  v.  Persons,  41  Vt.  386, 
98  Am.  Dec.  595;  Fletcher  v.  Howard,  2  Aik. 
(Vt.)  115,  16  Am.  Dec.  686. 

5.  Statutory  Definitions,  —  See  the  statutes  of 
the  various  stales,  and  the  following  cases: 
Irwin  v.  McDowell,  (Cal.  1893)  34  Pac.  Rep. 
708;  Lilienthal  v.  Ballou,  125  Cal.  183;  Savings 
Bank  v.  Middlekauff,  113  Cal.  463;  Anderson 
v.  Pacific  Bank,  112  Cal.  598,  53  Am.  St.  Rep. 
228;  Van  Cise  v.  Merchants'  Nat.  Bank.  4 
Dak.  485;  Police  Jury  v.  Duralde,  22  La.  Ann. 
107;  Cater  v.  Merrell,  14  La.  Ann.  376.  See 
further  Valentine  v.  Donohoe-Kelly  Banking 
Co.,  133  Ca).  191;  Freiburg  v.  Dreyfus,  135  U. 
S.  478,  decided  under  Rev.  Civ.  Code  La.,  art. 
3100;  Livingston  v.  Story,  11  Pet.  (U.  S.)  351. 
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3.  Collateral  Security.  —  The  term  ' '  collateral  security  "  in  its  broadest  sense 
includes  all  securities  which  a  debtor  may  give  to  his  creditor,  including  pledges 
and  mortgages,  whether  on  land  or  chattels,  indemnifying  bonds,  and  the  like, 
but  it  also  has  a  narrower  meaning,  especially  in  the  parlance  of  bankers.  As 
used  in  this  title  and  as  most  frequently  used,  the  term  is  descriptive  of  a 
species  of  pledge  in  which  the  property  pledged  does  not  consist  of  ordinary 
tangible  chattels,  but  of  "  paper,"  such  as  corporate  stock,  bonds,  notes,  and 
other  evidences  of  debts.1 

4.  Distinction  Between  Pledge  and  Chattel  Mortgage  —  in  General.  —  The  dis- 
tinction between  a  chattel  mortgage  and  a  pledge  is  important,  as  the  effects 
of  each  are  widely  different.  In  a  mortgage  of  a  personal  chattel  the  general 
property  passes  to  the  mortgagee,  subject  to  be  redeemed  according  to  the 
terms  of  the  contract;  if  not  redeemed  within  the  time  limited,  the  property 
becomes  absolute  at  law  in  the  mortgagee.  The  consequence  is  that  the 
mortgagee  may  sell  or  otherwise  dispose  of  the  chattel  immediately.  But  in 
the  case  of  a  pledge  the  general  property  does  not  pass,  but  remains  in  the 
pledgee  —  the  pledgee  having  only  a  special  property  or  lien;  and  in  this 
case,  although  the  pledge  may  not  be  redeemed  by  the  time  limited  it  still 
retains  the  character  of  a  pledge.2 

1.  Collateral  Securities  Defined.  —  Mitchell  v. 
Roberts,  17  Fed.  Rep.  776,  in  which  case  it 
was  declared  that  where  the  thing  pledged  is  a 
chose  in  action  the  term  "  collateral  securily  " 
is  now  most  commonlv  applied  to  the  transac- 
tion, but  that  this  change  of  name  has  worked 
no  change  in  the  law  of  pledges.  See  also 
Bealle  v.  Southern  Bank,  57  Ga.  274;  Wilson 
S;wing  Mach.  Co.  v.  Rutledge,  60  Iowa  39; 
Cortelyou  v.  Lansing.  2  Cai.  Cas.  (N.  Y.)  200; 
Munn  j.  McDonald,  10  Watts  (Pa.)  270;  In- 
ternational Trust  Co.  v.  Union  Cattle  Co.,  3 
Wyo.  803. 

The  Transaction  Constitutes  a  Pledge.  —  Has- 
kins  v.  Kelly,  1  Robt.  (N.  Y.)  160.  See  also 
Lishy  v.  O'Brien,  4  Watts  (Pa.)  141. 

Mortgages  Are  Sometimes  Spoken  of  as  Col- 
lateral Security.  —  See  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  (U.  S.)  448. 

2.  Pledge  and  Chattel  Mortgage  Distinguished 
—  England,  — Jones  v.  Smith,  2  Ves.  Jr.  372 

United  States. — Gregory  v.  Morris,  96  U.  S. 
619;  Casey  v.  Cavaroc,  96  U.  S.  467;  Warren 
v.  Emerson,  1  Curt.  (U.  S.)  239;  British 
Columbia  Bank  v.  Marshall,  8  Sawy.  (U.  S) 
29;  Gilmer  v.  Morris,  35  Fed.  Rep.  682; 
Mitchell  v.  Roberts,  17  Fed.  Rep.  776;  In  re 
Harlow,  10  Nat.  Bankr.  Reg.  280. 

Alabama.  —  American  Pig  Iron  Storage 
Warrant  Co.  v.  German,  126  Ala.  194;  Gilmer 
v.  Morris,  80  Ala.  78,  60  Am.  Rep.  85 ;  Nabring 
v.  Mobile  Bank,  58  Ala.  204;  Sims  v.  Canfield, 
2  Ala.  555. 

California.  —  Brewster  v.  Hartley,  37  Cal. 
15,  99  Am.  Dec.  237;  Wright  v.  Ross,  36  Cal. 
4r4;  Heyland  v.  Badger,  35  Cal.  404;  Gay  v. 
Moss,  34  Cal.  125;  Dewey  v.  Bowman,  8  Cal. 
14S;  Payne  v.  Bensley,  8  Cal.  260,  68  Am. 
D:;c.  318;  Donohoe  v.  Gamble,  38  Cal.  340,  99 
Am  Dec.  399;  Wilson  v.  Brannan,  27  Cal.  258. 

Illinois.  — See  also  Union  Trust  Co.  v.  Rig- 
don,  93  111.  458. 

Indiana.  —  Evans  v.  Darlington,  5  Blackf. 
(Ind.)  320. 

Kansas.  —  Raper  v.  Harrison,  37  Kan.  243. 
Maine.  —  Beeman  v.  Lawton,  37  Me.  543; 
Eastman  v.  Avery,  23  Me.  248. 
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Maryland.  —  Bryson  v.  Rayner,  25  Md.  424, 
90  Am.  Dec.  6g. 

Massachusetts.  —  Thompson  v.  Dolliver,  132 
Mass.  103;  Whitaket  v.  Sumner,  20  Pick. 
(Mass  ) ^399;  Homes  v.  Crane,  2  Pick.  (Mass.) 
607. 

Michigan.  —  Tannahill  v.  Tuttle,  3  Mich. 
110,  61  Am.  Dec.  480. 

Arew  Hampshire.  —  Janvrin  v.  Fogg,  49  N. 
H.  340;  Leach  v.  Kimball,  34  N.  H.  568,  Colby 
v.  Cressy.  5  N.  H.  237;  White  v.  Phelps,  12 
N.  H.  385;  Haven  v.  Low,  2  N.  H.  13.  9  Am. 
Dec.  25. 

New  York.  —  Cincinnati  First  Nat.  Bank  v. 
Kelly,  57  N.  Y.  34;  Parshall  v.  Eggert,  54  X. 
Y.  18;  Wilson  v.  Little,  2  N.  Y.  445,  51  Am. 
Dec.  307;  Huntington  v.  Mather,  2  Barb.  (N. 
Y.)  538;  Cortelyou  v.  Lansing,  2  Cai.  Cas. 
(N.  Y.)  200;  M'Lean  v.  Walker,  10  Johns.  (N.  Y.) 
471;  Huggans  u.  Fryer,  1  Lans.  (N.  Y.)  276 

North  Carolina.  —  McCoy  v.  Lassiter,  95  N. 
Car.  88:  Doak  v.  State  Bank  6  Ired.  L.  (28  N. 
Car  )  309. 

Oklahoma.  —  Jackson  v.  Kincaid,  4  Okla.  554. 

Tennessee.  — Johnson  v.  Smith,  11  Humph. 
(Tenn.)  396:  Arendale  v.  Morgan,  5  Sneed 
(Tenn  )  703. 

Texas.  —  Luckett  v.  Townsend,  3  Tex.  119, 
49  Am.  Dec.  723. 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 

Vermont.  —  Wood  v.  Dudley,  8  Vt.  435. 

Virginia.  —  Gilliat  v.  Lynch,  2  Leigh  (Ya.) 
493- 

Washington.  —  Marsh  v.  Wade,  1  Wash.  538; 
Washington  Nat.  Bldg.,  etc..  Assoc.  v. 
Saunders,  24  Wash.  321. 

West  Virginia.  —  Parkersburg  First  Xat. 
Bank  v.  Harkness,  42  W.  Va.  156. 

Wiseonsin.  —  Geilfuss  v.  Corrigan,  95  Wis. 
651,  60  Am.  St.  Rep.  143;  Fraker  v.  Reeve,  36 
Wis.  85. 

The  Civil  Law  preserves  very  clearly  the 
distinction  between  pledge  and  hypothecation 
or  mortgage.    Per  Bradley,  J.,  in  Casev 
Cavaroc,  96  U.  S.  467. 

Distinction  Between  Pledge  and  Hypothecation. 
■ —  See  Everett  v.  Buchanan,  2  Dak.  249.  And 
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Difficulty  of  Distinguishing  Between  Pledges  and  Chattel  Mortgages.  — -  While  the  dis- 
tinction between  pledges  and  chattel  mortgages  is  well  defined,  yet,  owing  to 
the  haste  with  which  such  transactions  are  often  conducted  and  to  the  mcagre- 
ness  or  abbreviations  of  the  written  papers  which  evidence  them,  it  is  not 
always  easy  to  determine  what  character  is  properly  to  be  attributed  to  them. 1 

Use  of  Terms  "Mortgage"  and  "Pledge"  Indifferently.  — Courts  have  in  many 
instances  used  the  terms  "mortgage  "  and  "pledge  "  indifferently,  when  not 
needing  to  observe  the  distinction  between  them.  But  when  the  real  charac- 
ter of  the  transaction  is  manifested  by  the  language  of  the  parties  to  the  con- 
tract disclosing  their  purpose  and  intention,  all  that  the  court  has  to  do  is 
to  recognize  its  real  and  true  character.8 

Applicability  of  Statutes  Governing  Chattel  Mortgages.  —  It  being  held  that  a  con- 
tract of  pledge  is  different  from  a  chattel  mortgage,  it  follows  that  statutes 
governing  chattel  mortgages  are  not  applicable  to  pledges.3 

Rules  of  Equity  Governing  Pledges  and  Chattel  Mortgages.  —  Contracts  of  pledge  and 
chattel  mortgages  are,  it  has  been  said,  in  most  respects  subject  in  equity  to 
the  same  rules,  a  mortgage  being  considered  in  equity  but  a  pledge  or  secur- 
ity for  the  payment  of  the  debt  or  the  discharge  of  the  other  engagements 
for  which  it  was  originally  given.4 

II.  Right  to  Pledge  Property.  —  The  right  to  pledge  goods  as  a  security 
for  the  payment  of  a  debt  exists  independently  of  any  statute,  and  rests  upon 
the  doctrine  of  the  common  law.5 

III.  What  Property  May  Be  Pledged  —  1.  In  General.  —  Ordinarily  all 


see  Hypothf.cate,  Hypothecation,  vol.  15,  p. 
9°5- 

1.  Per  Devens.  J.,  in  Thompson  v.  Dolliver, 
132  Mass.  103. 

"  The  Leading  Difference  Between  These  Two 
Kinds  of  Transfers  is  that  the  former  is  security 
for  the  payment  of  a  debt,  and  the  latter  is  a 
conditional  sale,  which  becomes  absolute  by 
nonperformance  of  the  condition  which  re- 
quires payment  of  a  specified  sum  at  a  fixed 
dav."  Per  Robertson,  J.,  in  Haskinsr/.  Kelly, 
1  Robt.  (N.  Y.)  160,  citing  Butler  v.  Miller,  1 
N.  Y.  496. 

A  Stipulation  for  a  Lien  is  inconsistent  with 
the  idea  of  a  mortgage,  which  goes  further  and 
passes  the  legal  title.    British  Columbia  Bank 

Marshall,  8  Sawy.  (U.  S.)  29. 

Contract  Containing  Power  of  Sale.  —  In  de- 
termining whether  or  not  the  contract  was  a 
pledge  or  a  chattel  mortgage  regard  will  be 
had  to  a  power  of  sale  contained  in  the  con- 
tract which  is  consistent  with  the  purpose  to 
pledge  the  property,  although  it  is  not  an 
unusual  provision  in  a  mortgage.  British 
Columbia  Bank  v.  Marshall,  8  Savvv.  (U.  S.)  29. 

For  a  Transaction  Partaking  of  the  Nature  of 
Both  Pledge  and  Mortgage,  see  Gilmer  v.  Morris, 
80  Ala.  78,  60  Am.  Rep.  85. 

2.  Use  of  Terms  "Mortgage"  and  "Pledge" 
Indifferently. —  "vv right  v.  Ross,  36  Cal.  414. 

Entire  Instrument  to  Be  Considered.  —  Wright 
v.  Ross,  36  Cal.  414. 

The  Ultimate  Object  of  the  Inquiry  Is  to  Ascer- 
tain the  Intention  of  the  Parties.  —  British  Co- 
lumbia Bank  v.  Marshall,  8  Sawy.  (U.  S.)  29. 

A  Pledge  Partakes  of  the  Nature  of  a  Mortgage. 
—  Bryson  v.  Rayner,  25  Md.  424,  go  Am. 
Dec.  69. 

The  General  Office  to  Be  Performed  by  Each  Is 
the  Same,  to  wit,  to  secure  the  payment  of 
money  or  the  performance  of  some  other  act. 
Wright  v.  Ross,  36  Cal.  414. 


A  Mortgage  and  a  Pledge  Are  Similar  in  that 
Both  Amount  to  Security.  —  Payne  v.  Bensley, 
8  Cal.  260,  68  Am.  Dec.  318. 

The  Absence  of  a  Writing  excludes  the  idea 
of  the  contract  being  a  morigage.  Flowers 
v.  Sproule,  2  A.  K  Marsh.  (Ky.)  54. 

Distinction  as  Respects  Necessity  for  Delivery. 
—  At  the  common  law  if  a  contract  is  one  of 
pledge,  a  delivery  of  the  property  into  the  pos- 
session of  the  pledgee  is  absolutely  essential, 
but  this  is  not  so  where  chattels  are  mortgaged. 
McCoys.  Lassiter,  95  M.  Car.  88. 

3.  Applicability  of  Statutes  Governing  Chattel 
Mortgages.  —  Lilienthal  v.  Ballou,  125  Cal.  183, 
holding  that  statutory  provisions  in  tegard  to 
levies  upon  mortgaged  chattels  do  not  apply 
to  levies  upon  pledged  property;  Hildreth 
v.  Williams,  (Cal.  1893)  33  Pac.  Rep.  1113, 
holding  that  a  statute  fixing  attorneys'  fees 
in  suits  to  foreclose  mortgages  does  not 
apply  in  an  action  in  equity  to  enforce  a 
pledge. 

Statutory  Distinctions.  —  In  California  the  dis- 
tinction between  a  mortgage  and  a  pledge  is 
clearly  recognized  by  statute.  Ehrlich  v. 
Ewald,  66  Cal.  97. 

Under  the  Statutes  of  Washington  a  mortgagee 
in  possession  and  a  pledgee  are  practically,  if 
not  identically,  the  same,  the  same  rights  be- 
ing secured  by  a  pledge  as  by  a  mortgage. 
Marsh  v.  Wade,  1  Wash.  538. 

4.  Per  Wheeler,  J.,  in  Luckett  v.  Townsend, 
3  Tex.  119,  49  Am.  Dec.  723,  citing  2  Story's 
Eq  .  1013-1015. 

Mixed  Question  of  Law  and  Fact  as  to  Whether 
Contract  Is  Pledge  or  Mortgage.  —  McCoy  v. 
Lassiter,  95  N.  Car.  88,  holding  that  the  ques- 
tion what  was  the  intention  of  the  parties  is 
one  of  fact  for  the  jury.  See  also  Conrad 
v.  Fisher.  37  Mo.  App.  352. 

5.  Right  to  Pledge  Property.  —  Cochran  v. 
Ripy,  13  Bush  (Ky.)  495. 
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goods  and  chattels  may  be  the  subject  of  a  contract  of  pledge,  including  not 
only  tangible  chattels  but  also,  as  wU-1  be  seen  hereinafter,  debts,  negotiable 
instruments,  and  choses  in  action.1 

Property  Not  in  Existence.  —  Where  the  property  is  not  in  existence,  for 
example,  bricks  which  are  being  made  by  the  creditor,  the  contract  is  not 
strictly  and  technically  a  pledge  but  is  rather  a  hypothecation.  When  the 
property  comes  into  existence  and  the  debtor  obtains  possession,  his  rights 
as  pledgee  immediately  attach.2 

An  Undivided  Interest  in  Property  ma)'  be  pledged,  and  as  between  the  pledgor 
and  the  pledgee  the  latter  will  be  entitled  to  the  possession.3 

Property  Other  than  Chattels.  —  It  is  well  settled  that  nothing  but  chattels  can 
be  pledged.4 

2.  Exempt  Property.  —  The  owner  of  chattels  exempted  from  execution  is 
not  divested  of  the  right  of  pledging  such  property  as  security  for  the  pay- 
ment of  his  debts,  and  where  he  pledges  it  he  thereby  waives  the  benefit 
of  the  exemption  so  far  as  the  incumbrance  extends  or  is  operative.5 

3.  Choses  in  Action.  —  The  settled  law  now  is  (although  there  was  formerly 
doubt  upon  the  question)  that  incorporeal  personal  property,  such  as 
negotiable  instruments,  bonds,  and  choses  in  action  generally,  is  capable  of 
being  pledged  by  writ-ten  transfer  of  the  title.  Such  transfer  of  the  title  per- 
forms the  same  office  as  the  delivery  of  possession  itself  in  case  of  a  pledge  of 
corporeal  property,  and  the  writing  constitutes  the  evidence  of  the  pledgee's 
right  of  property  in  the  thing  pledged.6 

A  Debtor's  Additional  Promises  to  Pay  cannot,  from  the  very  nature  of  the  case, 
be  treated  as  collateral  security  for  his  debt,  unless  such  additional  promises 
are  themselves  secured  by  a  lien  on  property  or  by  the  obligations  of  third 
persons;  under  such  circumstances  they  may  be  treated  as  collateral  security 


1.  All  Personal  Property  May  Be  Pledged.  — 

Per  Hunt,  C.  J.,  in  Markham  v.  Jaudon,  41 
N.  Y.  235. 

Whatever  Personal  Property  May  Be  Sold  Abso- 
lutely may  be  pledged  as  a  security  for  a  debt, 
as  the  greater  includes  the  less.  Per  Freeman, 
J.,  in  Cornick  v.  Richards,  3  Lea  (Tenn.)  1. 

Money.  —  In  Anderson  v.  Pacific  Bank,  112 
Cal.  598,  53  Am.  St  Rep.  228.  it  was  held  that 
money  may  be  pledged,  and  that  a  so-called 
certificate  of  deposit  issued  by  a  bank  was 
merely  a  receipt  briefly  expressing  the  con- 
tract of  pledge. 

Property  Must  Be  Capable  of  Delivery.  —  Per 
Mc Kinney,  J.,  in  Johnson  v.  Smith,  11  Humph. 
(Tenn.)  396,  citing  Story  on  Bailments,  §  290. 

2.  Property  Not  in  Existence.  —  Macomber  v. 
Parker,  14  Pick  (Mass.)  497,  citing  Story  on 
Bailments,  §  294;  Djmat,  Civ.  Law,  bk.  3,  tit. 
r,  §  1,  no.  5;  and  Ayliff,  Civ.  Law,  bk.  4, 
tit.  18,  p.  530.  See  also  Waldie  v.  Dol!,  29 
Cal.  555. 

A  Pledge  of  Uncut  Timber  to  be  deliverd  after 
it  is  cut  is  valid,  and  takes  effect  as  soon  as  the 
timber  is  cut  and  delivered.  Nobles  v.  Chris- 
tian, etc.,  Grocery  Co.,  113  Ala.  220. 

3.  Pledge  of  Undivided  Interest  in  Property.  — 
Waldie  v.  Doll,  29  Cal.  555. 

4.  Property  Other  than  Chattels.  —  Mowry  v. 
Woods,  12  Wis.  419,  overruling  Ainsworth  v. 
Boiven,  9  Wis.  348. 

Gross  Earnings  of  Railroad  Company.  —  Mc- 
Ilhenny  v.  Binz,  80  Tex.  1,  26  Am.  St.  Rep.  705. 

5.  Exempt  Property.  —  See  the  title  Exemp- 
tions (from  Execution),  vol.  12,  pp.  209,  210. 

6.  Choses  in  Action  —  England.  —  Vanderzee 
V.  Willis,  3  Bro.  C.  C.  21. 


Arkansas.  —  Whitney  v.  Peay,  24  Ark.  22. 
California.  —  Brewster  v.  Hartley,  37  Cal. 
15,  19  Am.  Dec.  237;  Wright  v.  Ross,  36  Cal. 
414. 

Illinois.  —  Rice  v.  Gilbert,  173  111  348;  Clow 
v.  Yount,  93  111.  App.  112. 

Maryland.  —  Dickey  v.  Pocomoke  City  Nat. 
Bank,  89  Md.  280. 

New  Jersey.  —  Morris  Canal,  etc.,  Co.  v. 
Fisher,  9  N.  J.  Eq.  667,  64  Am.  Dec.  423. 

New  York.  —  Wilson  v.  Little,  2  N.  Y.  443, 
51  Am.  Dec.  307;  Garlick  v.  James,  12  Johns. 
(N.  Y.)  146,  7  Am.  Dec.  294. 

Vermont.  —  Samson  v.  Rouse,  72  Vt.  422. 
Coupon   Bonds    Payable    to  Bearer  May  Be 
Pledged.  —  Morris  Canal,  etc.,  Co.  v.  Fisher,  9 
N.  J.  Eq.  667,  64  Am.  Dec.  423. 

Note  and  Mortgage  on  Land  May  Be  Pledged. 
—  Wright  v.  Ross,  36  Cal.  414;  Valenline  v. 
Donohoe-Kelly  Banking  Co..  133  Cal.  191. 
See  also  National  Bank  v.  Whitney,  103  U. 
S.  99. 

A  Policy  of  Insurance  May  Be  Pledged.  —  Col- 
lins v.  Dawley,  4  Colo.   13S,  34  Am.  Rep. 

72. 

Negotiable   Instruments   May  Be  Pledged.  — 

Hall  v.  Page,  4  Ga.  42S,  48  Am.  Dec.  235. 

A  Dishonored  Note  may  be  pledged,  and  in  the 
hands  of  the  pledgee  the  note  is  good  as 
against  every  person  not  having  a  better  title. 
The  pledgee  can  collect  it  in  his  own  name  in 
an  action  against  the  maker,  but  he  will  hold 
the  fund  collected  in  trust  and  be  liable  for  it 
to  any  previous  holder  having  a  better  title  to 
the  note.     Farnham  v.  Fox,  62  N.  H.  673. 

Debts  Not  in  Existence  Held  Not  Capable  of  Be- 
ing Pledged.  —  Clendenin  v.  Frazier,  1  Ind.  553. 
846  Volume  XXII. 


What  Property      PLEDGE  AND  COLLATERAL  SECURITY.  May  Be  Pledged. 


so  far  as  is  necessary  to  obtain  the  benefit  of  the  lien  or  obligation.  This 
self-evident  proposition  has  rarely  been  discussed  in  reported  cases.1 

Pledge  by  Corporation  of  Its  Own  Bonds.  —  Where  a  statute  authorizes  a  corporation 
to  issue  and  sell  bonds  the  corporation  may  dispose  of  such  bonds  by  way  of 
pledge  as  well  as  of  sale,  in  the  absence  of  proof  that  the  proceeds  of  the  loan 
are,  with  the  knowledge  of  both  parties,  to  be  applied  to  some  purpose  not 
authorized  by  the  statute  permitting  their  issue.54 

4.  Corporate  Stock  —  In  General.  —  It  is  well  settled  by  the  authorities  that 
shares  of  stock  in  an  incorporated  company,  however  unsubstantial  may  be 
their  character,  or  however  fluctuating  their  value,  may  form  the  subject  of  a 
pledge  equally  with  a  cargo  of  wheat,  a  vessel,  or  any  other  specific  article.3 

Liens  and  Privileges  Subject  to  Which  Pledgee  Takes.  —  When  stock  in  an  incor- 
porated company  is  pledged  by  contract  and  the  delivery  of  the  certificate, 
the  pledgee  takes  it  subject  to  all  the  liens  and  privileges  the  law  puts  upon  it. 
However,  no  privilege  can  attach  except  by  or  under  operation  of  law.  Where 
the  law  gives  no  privilege,  none  can  be  given  by  contract  or  consent.4 

Unissued  stock. — -A  corporation  may  pledge  its  unissued  stock  under  some 
circumstances,  but  such  transactions  are  looked  upon  with  suspicion  and 
disfavor.5 


1.  Debtor's  Additional  Promises  to  Pay.  —  In  re 

Waddell-Entz  Co.,  67  Conn.  324.  See  also 
Shoemaker  v.  National  Mechanics'  Bank,  2 
Abb.  (U.  S.)  416;  Matter  of  Litchfield  Bank, 
28  Conn.  575;  Boston  Third  Nat.  Bank  v.  East- 
ern R.  Co.,  122  Mass.  240;  Morris  Canal,  etc., 
Co.  v.  Fisher,  9  N.  J.  Eq.  667,  64  Am.  Dec. 
423;  People  v.  Remington,  54  Hun  (N.  Y.)48o, 
affirmed  121  N.  Y.  675;  International  Trust 
Co.  v.  Union  Caltle  Co.,  3  Wyo.  803. 

Pledge  of  Collateral  Security  by  One  of  Joint 
Debtors  Valid.  —  Milwaukee  First  Nat.  Bank 
v.  Finck,  100  Wis.  446. 

2.  Pledge  by  Corporation  of  Its  Own  Bonds.  — 
See  the  title  Corporations  (Private),  vol.  7, 
p.  785.  See  also  Farmers'  L.  &  T.  Co.  v.  To- 
ledo, etc.,  R.  Co.,  54  Fed.  Rep.  759,  6  U.  S. 
App.  469,  57  Am.  &  Eng.  R.  Cas.  144;  Claflin 
v.  South  Carolina  R.  Co.,  4  Hughes  (U.  S.)  12; 
Dexter  v.  McClellan,  116  Ala.  37. 

Constitutional  law.  —  Where  a  corporation 
gives,  as  collateral  security  to  a  debt,  its  mort- 
gage bonds  of  a  face  value  in  excess  of  the 
debt  secured,  there  is  no  fictitious  issue  or  d:s 
position  of  the  bonds  within  the  prohibition  of 
Const.  Ala.,  art.  14,  §  6.  Dexter  v.  McClellan, 
116  Ala.  37. 

3.  Pledge  of  Corporate  Stock  —  United  States. 
—  National  Bank  v.  Case,  99  U.  S.  628;  In  re 
Wiley,  4  Biss.  (U.  S.)  171;  New  Orleans  Nat. 
Banking  Assoc.  v.  Wiltz,  4  Woods  (U.  S.)  43; 
Shoemaker  v.  National  Mechanics'  Bank,  2 
Abb.  (U.  S.)4i6;  U.  S.  v.  Neale,  14  Fed.  Rep. 
767;  Nisbit  v.  Macon  Bank,  etc.,  Co.,  12  Fed. 
Rep.  686. 

Dakota.  —  Van  Cise  v.  Merchants'  Nat. 
Bank,  4  Dak.  485. 

District  of  Columbia. — Johnson  v.  Dexter,  2 
MacArthur  (D.  C.)  530. 

Illinois.  —  Rice  v.  Gilbert,  173  III.  348. 

Louisiana.  —  Factors',  etc.,  Ins.  Co.  v. 
Marine  Dry  Dock,  etc.,  Co.,  31  La.  Ann.  149; 
Blouin  v.  Hart,  30  La.  Ann.  714;  Hoss  v.  Wil- 
liams, 24  La.  Ann.  568;  Rousseau's  Succession, 
23  La.  Ann.  3. 

Minnesota.  —  Baldwin  v.  Canfield,  26 
Minn.  43. 

New  York.  —  Markham  v.  Jaudon,  41  N. 


Y.  235;  Wilson  v.  Little,  2  N.  Y.  443,  51  Am. 
Dec.  307. 

Ohio.  —  Dayton  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  37  Ohio  St.  208. 

Tennessee.  —  Cornick  v.  Richards,  3  Lea 
(Tenn.)  I. 

A  National  Bank  may  hold  shares  in  the  capi- 
tal stock  of  another  national  bank  as  collateral 
security  for  a  loan  or  loans  made  or  to  be 
made.  Dayton  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  37  Ohio  St.  208,  following  National  Bank 
v.  Case,  99  U.  S.  628.  See  also  the  title  Na- 
tional Banks,  vol.  21,  pp.  338-339,  378,  383. 

Distinction  Between  Capital  Stock  and  Certificate 
of  Stock.  —  "The  capital  stock  of  a  corporate 
company  is  not  capable  of  manual  delivery. 
The  scrip  or  certificate  may  be  delivered,  but 
that  of  itself  does  not  carry  with  it  the  stock- 
holder's interest  in  the  corporate  funds.  Nor 
does  it  necessarily  put  that  interest  under  the 
control  of  the  pledgee.  The  mode  in  which 
the  capital  stock  of  a  corporation  is  trans- 
ferred usually  depends  on  its  by-laws."  Per 
Ruggles,  J.,  in  Wilson  v.  Litile,  2  N.  Y.  443. 
51  Am.  Dec.  307. 

Pledge  of  Corporate  Stock  in  Violation  of  Rules 
of  Corporation..  —  In  Ginz  v.  Stumph,  73  Ind. 
209,  it  was  held  that  stock  in  a  building  asso- 
ciation may  be  assigned  as  collateral  security, 
even  though  the  rules  of  the  association  re- 
quire all  transfers  of  its  stock  to  be  absolute 
in  form.  The  transfer  may  be  made  absolute 
in  form  and  it  may  be  shown  by  parol  that  a 
pledge  was  intended. 

4.  Liens  and  Privileges  Subject  to  Which  Pledgee 
Takes. — Per  Pardee,  C.  J.,  in  New  Orleans  Nat. 
Banking  Assoc.  v.  Wiltz,  10  Fed,  Rep.  330, 
citing  Hoss  v.  Williams,  24  La.  Ann.  568,  and 
Rousseau's  Succession,  23  La.  Ann.  3. 

5.  Unissued  Stock.  —  Combination  Trust  Co. 
v.  Weed,  2  Fed.  Rep.  24.  See  also  Twin-Lick 
Oil  Co.  v  Marbury,  91  U.  S.  587.  See  further 
the  titles  Stock;  Stockholders. 

In  California,  by  statute,  a  corporation  can- 
not pledge  its  unissued  stock.  Brewster  v. 
Hartley,  37  Cal.  15,  99  Am.  Dec.  237,  in  which 
case  it  was  declared  that  the  stock  was  illegally 
issued  and  could  not  be  voted  upon. 
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IV.  Pledgor's  Authority  to  Pledge  Property  and  Requisite  Ownership 

—  1.  In  General. — A  person  who  transfers  personal  property  in  pledge  as 
security  for  a  debt  must  own  the  property,  or  at  least  have  authority  to 
pledge  it.1 

Pledge  of  stolen  Property.  —  A  pledgee  of  stolen  property,  where  there  are  cir- 
cumstances calculated  to  put  him  upon  inquiry  which,  if  prosecuted,  would 
discover  to  him  how  the  pledgor  acquired  the  property,  takes  no  title  as 
against  the  true  owner  and  is  liable  for  conversion.2 

2.  Authority  of  Particular  Person  —  a.  AGENTS  —  Authorized  Agents.  —  A  con- 
tract of  pledge  need  not  be  made  by  the  pledgor  in  person,  but  it  may  be  made 
by  his  agent  pursuant  to  authority  duly  given  to  him.3 

Where  an  Agent  Has  Limited  Authority  to  borrow  a  specific  amount  of  money  and 
pledge  his  principal's  property,  and  the  limitations  upon  his  authority  are 
known  to  the  pledgee,  the  latter  cannot  assume  that  the  agent  has  authority 
to  borrow  additional  sums  to  be  secured  by  the  property  pledged  where  such 
additional  loans  have  no  connection  with  the  original  loan.4 

Excess  of  Authority  by  Agent.  —  An  agent  has  no  authority  to  pledge  the  goods 
of  his  principal  except  what  is  expressly  conferred  upon  him,  or  except  such 
as  is  to  be  inferred  from  the  manner  in  which  the  principal  allows  him  to  deal 
with  the  property;  for  example,  a  factor  has  no  authority  to  pledge  the  goods 
of  his  principal  for  his  own  debts.  If  an  agent  pledges  the  goods  of  his 
principal  to  secure  his  own  private  debt,  according  to  the  weight  of  authority 
the  principal  is  entitled  to  recover  them  from  the  person  to  whom  they  are 
pledged.5 


1.  Authority  to  Pledge  Property.  —  Gass  v. 
Hampton,  16  Nev.  185.  See  also  Merchants', 
etc.,  Nat.  Bank  v.  Masonic  Hall,  62  Ga.  271; 
Goldstein  v.  Hort,  30  Cal.  372. 

Pledge  of  Corporate  Bonds  by  Directors  to  Them- 
selves under  the  Circumstances  Held  Fraudulent. 
—  Chouteau  v.  Allen,  70  Mo.  290. 

Conversion  of  Promissory  Note  by  Pledgor.  — 
Where  an  accommodation  note  isgi^en  with 
the  understanding  that  the  payee  is  to  get  it 
discounted  at  a  certain  bank  for  his  benefit, 
and  instead  of  getting  it  discounted  he  de- 
posits it  as  collateral  security  for  letters  of 
credit  obtained  for  himself,  it  constitutes  no 
misappropriation  of  the  note,  unless  there  is 
evidence  of  fraud,  or  that  the  interest  of  the 
drawer  is  prejudiced.  Duncan  71.  Gilberi,  29 
N.  J.  L.  521. 

Qualifications  of  Rule  that  Pledgor  Can  Convey 
No  Greater  Title  than  He  Has  —  Owner  Holding 
Out  Another  as  Having  Due  Authority.  —  McNeil 
v.  New  York  Tenth  Nat.  Bank,  46  N.  Y.  325, 
7  Am.  Rep.  341. 

2.  Pledge  of  Stolen  Property.  —  Morningstar 
v.  Sterne,  124  Ala.  512. 

Property  Acquired  by  False  Pretenses  —  Where 
Pledgee  Is  Put  on  Inquiry.  —  Morningstar  v. 
Sterne,  124  Ala.  512. 

Pledgee  for  Value  Without  Notice  —  Conversion 
by  Pledgor.  —  Where  property  is  obtained  by 
the  pledgor  under  false  pretenses  and  after- 
wards pledged  to  a  pledgee  for  value  without 
notice,  the  pledgee  is  entitled  to  the  same  pro- 
tection as  other  bona  fide  purchasers.  Fischer 
v.  Lee,  98  Va.  159,  citing  Babcock  v.  Lawson, 
4  Q.  B.  D.  394- 

3.  Agency.  —  Fraser  v.  Charleston,  rr-S.  Car. 
487,  holding  that  stock  or  scrip  may  be  de- 
livered by  the  owner  to  another  with  a  blank 
power  and  that  the  pledge  may  be  made  by 
the  party  to  whom  such  delivery  has  been 
made, 


Authority  of  Agent  Need  Not  Be  in  Writing.  — 

Jenkins  v.  Mayer,  2  Biss.  (U.  S.)  303. 

Authority  of  Agent  Need  Not  Be  under  Seal  Al- 
though Pledge  Is  Executed  by  Him  under  Seal.  — 
Jenkins  u.  Mayer,  2  Biss.  ((J.  S.)  303. 

Power  of  Attorney  Construed  as  Not  Authorizing 
Pledge.  —  Hawxhurst  v.  Rathgeb,  119  Cal.  531, 
63  Am.  St.  Rep.  142.  See  also  the  title 
Agency,  vol.  r,  p.  1004. 

4.  Agent  Having  Limited  Authority.  —  Tal- 
mage  v.  New  York  Third  Nal.  Bank,  91  N. 
Y.  531. 

5.  Where  Agent  Exceeds  Authority  —  England. 
—  Poirier  v.  Morris,  2  El.  &  Bl.  89,  75  E.  C. 
L.  89;  Graham  v.  Dyster,  2  Stark.  21,  3  E.  C. 
L.  299. 

United  States.  —  Bragg  v.  Meyer,  McAlI.  (U. 
S.)  408;  Thurber  v.  Cecil  Nat.  Bank,  52  Fed. 
Rep.  513. 

Alabama.  —  Voss  v.  Robertson,  46  Ala.  483. 

California.  —  Hawxhurst  v.  Rathgeb,  119 
Cal.  531,  63  Am.  St.  Rep.  142. 

Georgia.  —  Van  Arsdale  v.  Joiner,  44  Ga.  173. 

Indiana.  —  Kitchell  v.  Vanadar,  1  Blackf. 
(Ind.)  356,  12  Am.  Dec.  249. 

Ioiua.  —  Matteson  v.  Dent,  112  Iowa  551. 

Kansas.  —  Branson  v.  Heckler,  22  Kan.  610. 

Louisiana. — Stetson  v.  Gurney,  17  La.  166; 
Hadwin  v.  Fisk,  1  La.  Ann.  43. 

Massachusetts.  —  O'Herron  v.  Gray,  168 
Mass.  573,  60  Am.  St.  Rep.  411;  Stollenwerck 
v.  Thacher,  115  Mass.  224;  Shaw  v.  Stone,  1 
Cush.  (Mass.)  228. 

New  York.  —  Far  well  v.  Importers',  etc., 
Nat.  Bank,  90  N.  Y.  483,  per  Tracy,  J.;  Mc- 
Neil v.  New  York  Tenth  Nat.  Bank,  46  N.  Y. 
326  7  Am.  Rep.  341;  Cook  v.  Beal,  1  Bosw. 
(N.  Y.)  497 ;  Beers  v.  Culver,  1  Hill  (N.  Y.)  589; 
Putnam  v.  Wise,  1  Hill  (N.  Y.)  234,  37  Am. 
Dec.  309;  Powers  v.  Savin,  (Supm.  Ct.  Gen. 
T.)  2~N.  Y.  Supp.  835,  50  Hun  (N.  Y.)  604; 
Kennedy  v.  Strong,  14  Johns.  (N.  Y.)  128. 
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Pledgee's  Want  of  Knowledge  as  to  Extent  of  Agent's  Authority.  —  In  making  a  pledge 
an  aijent  is  within  the  ordinary  rule  that  he  can  bind  his  principal  only  when 
his  acts  are  within  the  scope  of  his  authority,  and  the  pledgee  is  within  the 
rule  that  whoever  deals  with  an  agent  constituted  for  a  special  purpose  does 
so  at  his  peril  when  the  agent  passes  the  precise  limits  of  his  power.1 

Excess  of  Authority  in  Pledging  Accommodation  Paper.  —  Where  accommodation  paper 
is  gi/en  with  authority  to  the  payee  to  pledge  it,  and  he  exceeds  his  authority 
and  pledges  it  for  other  purposes  than  that  authorized,  the  pledgee  is  not 
affected  by  such  excess  of  authority  unless  it  is  shown  that  he  took  the  note 
with  knowledge  of  the  fact  that  the  payee  was  exceeding  his  authority.2 

Authority  of  Wife  to  Pledge  Hushand's  Property. — A  wife  has  no  authority  to  pledge 
her  husband's  property  even  for  a  debt  which  he  owes.3 

Katification  of  Unauthorized  Pledge.  —  Where  an  unauthorized  pledge  has  been 
made  it  may  be  ratified,  and  acquiescence  in  the  pledge  is  evidence  tending  to 
show  such  ratification.4 

Where  Pledgor  Has  Ostensihle  Authority.  —  Where  a  part)'  relies  upon  an  ostensi- 
ble agency  to  sustain  an  unauthorized  pledge,  he  must  give  evidence  of  similar 
transactions  in  which  the  acts  of  the  alleged  agent  were  authorized  or  ratified. 
It  is  not  sufficient  that  there  was  authority  to  perform  acts  of  a  different  kind.5 

Statutory  Provisions.  —  In  England,  and  in  several  of  the  United  States, 
statutes  have  been  enacted  for  the  protection  of  third  persons  who,  in  good 
faith  and  in  ignorance  of  any  defects  of  title,  advance  money  or  incur  obliga- 


Fennsylvania.  —  Altoona  Second  Nat.  Bank 
v.  Dunn,  151  Pa.  St.  228,  31  Am.  St.  Rep.  742; 
Davis  v.  Funk,  39  Pa.  St.  243,  80  Am.  Dec. 
519- 

Texas.  —  Kempner  v.  Comer,  73  Tex.  196. 
Virginia.  —  Dodson  v.  Simpson,  2  Rand. 
(Va.)  294. 

West  Virginia.  —  Patlon  v.  Jolift,  44  W. 
Va.  88. 

And  for  additional  authorities  see  the  titles 
Agency,  vol.  1,  p.  1004;  Factors  or  Commis- 
sion Merchants,  vol.  12,  p.  639  et  sea. 

Agent  Estopped  to  Assert  Want  of  Authority.  — 
Bote  v.  McCoy,  20  Ala.  578,  56  Am.  Dec.  223. 

Immaterial  that  Some  of  Money  Received  by 
Pledgor  Goes  to  Owner  of  Property. —  Robinson 
v.  Nevada  Bank,  81  Cal.  106,  in  which  case 
the  pledgee  knew  who  was  the  owner  of  the 
property. 

Pledgee's  Knowledge  as  to  Agent's  Authority  — 
Question  of  Fact  for  Jury.  —  Talmage  v.  New 
York  Third  Nat.  Bank,  91  N.  Y.  531. 

1.  Pledgee's  Want  of  Knowledge  as  to  Extent  of 
Agent's  Authority.  —  Wright  v.  Sclomon,  19 
Cal.  64,  79  Am.  Dec.  196,  overruling  Hulch- 
inson  v.  Bours,  6  Cal.  383;  Glidden  v. 
Lucas.  7  Cal.  26;  and  Horr  v.  Baiker,  11  Cal. 
393,  70  Am.  Dec.  791,  in  which  last-named 
case  it  was  announced  that  the  doctrine  is 
applicable  only  where  the  party  pledging  is 
''  technically  a  factor,"  that  is,  "  where  his 
only  business  is  to  sell  goods  consigned  to  him 
for  that  purpose." 

2.  Accommodation  Paper.  —  See  the  title  Ac- 
commodation Paper,  vol.  1,  pp.  365-369. 

3.  Husband  and  Wife.  —  Swett  v.  Brown,  5 
Pick.  (Mass.)  178.  See  also  Smith  v.  Mott,  76 
Cal.  171.  And  see  the  title  Husband  and 
Wife,  vol  15,  p.  829. 

4.  Ratification  of  Unauthorized  Pledge.  —  Jen- 
kins v.  Mayer.  2  Biss.  (U.  S.)  303;  Bolt  v.  Mc- 
Coy. 20  Ala.  578,  56  Am.  Dec.  223;  Smith  v. 
Mott,  76  Cal.  171.    See  also  Moore  v.  Robin- 

22  C.  of  L. — 54 


son,  62  Ala.  537;  Treadwell  v.  Davis,  34  Cal. 
605,  94  Am.  Dec.  770:  Chouteau  v.  Allen,  70 
Mo.  290;  Coquard  v.  Union  Depot  Co.,  10  Mo. 
App.  261. 

Where  a  Director  of  a  Corporation  Loans  Money 
to  the  Corporation  and  pledges  the  bonds  of  the 
corpoiation  to  himself,  whether  he  takes  the 
pledge  for  a  present  or  a  precedenl  debt, 
the  pledge  will  be  upheld,  unless  the  corpor- 
ation makes  restoration  of  what  it  has  received. 
Duncomb  v.  New  York,  etc.,  R.  Co.,  84  N.  Y. 
190,  citing  Smith  v.  Lansing,  22  N.  Y.  520. 

5.  Ostensible  Authority. —  Robinson  v.  Ne- 
vada Bank,  81  Cal.  100,  in  which  case  the 
pledgee  knew  who  was  the  owner  of  the 
property. 

Agent  Clothed  with  Apparent  Muniments  of 
Title.  —  Voss  v.  Robertson,  46  Ala.  483. 

Possession  of  Indorsed  Certificates  of  Stock.  — 

Arnold  v.  Johnson,  66  Cal.  402,  following 
McNeil  v.  New  York  Temh  Nat.  Bank,  46 
N.  Y.  325,  7  Am.  Rep.  341,  and  distinguishing 
Barstow  ->.  Savage  Min.  Co.,  64  Cal.  388,  49 
Am.  Rep.  705,  in  which  latter  case  the  indorsed 
certificates  were  stolen  from  the  owner  of 
the  stock.  See  also  Ambrose  v.  Evans,  66 
Cal.  74. 

Where  an  Agent  Assuming  to  Be  the  Owner  of 
Negotiable  Instruments  pledges  them  to  a  bona 
Jide  holder  to  secure  money  borrowed  for  his 
own  use,  the  principal,  having  enabled  the 
agent  to  bold  himself  out  as  owner,  is  bound 
by  the  pledge.  Clement  v.  Leverett,  12  N. 
H.  317. 

Where  Goods  Are  Deposited  in  a  Warehouse  in 

the  name  of  an  agent  who  is  apparently  the 
owner  of  them,  a  pledge  of  the  goods  bv  such 
agent  as  security  for  a  loan  is  valid  as  against 
the  real  owner,  if  the  pledgee  acted  in  good 
faith,  and  without  notice  that  the  pledgor  was 
not  the  owner.  Amann  v.  Lowell,  66  Cal.  306. 
And  see  the  title  Warehouse  and  Ware- 
housemen. 
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Hons  on  the  faith  of  propeity  which  is  apparently  owned  by  the  persons  with 
whom  they  deal,  who,  however,  in  fact,  hold  it  merely  as  factors  or  agents, 
having  been  entrusted  by  the  owners  with  possession  of  the  property  or  of 
documentary  evidence  of  title  to  it.1 

b.  BAILEES.  —  If  a  bailee  who  has  only  a  special  property  in  goods  pledges 
them  without  authoiit)  to  one  who  knows  that  he  is  merely  a  bailee,  the 
pledgor  is  guilty  of  conversion  and  the  general  owner  can  maintain  trover 
against  the  pledgee. 3 

c.  Executors  and  Administrators. — It  has  been  held  that  an  executor 
has  power  to  pledge  property  belonging  to  his  testator's  estate  in  order  to 
secure  a  debt  due  from  the  estate;3  but  an  executor  who  pledges  the  assets  of 
his  testator's  estate  for  his  own  use  when  he  is  not  in  advance  to  the  estate  com- 
mits a  fraud,  and  the  pledgee,  if  he  has  notice  of  such  fraud,  will  be  decreed 
to  make  restitution  ;  but  if  the  pledgee  has  not  notice  of  the  fraud,  he  will  be 
protected  as  a  purchaser  without  notice.4 

d.  PARTNERS.  —  One  partner  cannot  pledge  or  sell  the  partnership's  prop- 
erty, in  payment  of  his  individual  debts,  without  the  consent  of  his  copartner; 
and  the  title  is  not  divested  by  such  pledge  or  sale  in  favor  of  a  separate 
creditor,  even  though  the  latter  may  not  know  it  was  partnership  property.5 
However,  a  partner  may  pledge  the  goods  of  the  firm  with  the  assent  of  his 
copartners  for  the  security  of  his  own  individual  debt.6 

e.  TRUSTEES.  —  It  has  been  held  that  a  trustee  has  no  authority  to  pledge 
for  his  own  benefit  chattels  which  he  holds  in  trust.7 

3.  Warranty  of  Title  by  Pledgor. — The  pledgor  impliedly  warrants  his  title 
to  the  property  which  he  assumes  to  pledge.8 

4.  Estoppel  of  Pledgor  to  Deny  Title.  —  One  who  pledges  property  which  is 
accepted  by  the  pledgee  upon  the  supposition  that  it  is  owned  by  the  pledgor 


1.  See  the  title  Fac  tors' Acts,  vol.  12,  p.  614. 

2.  Conversion  of  Property  by  Bailee.  —  Chicago 
Taylor  Printing  Press  Co.  v.  Lowell  60  Cal. 
454;  Kitchell  v.  Vanadar,  1  Blackf.  (Ind  )  356, 
12  Am.  Dec.  249;  McNeil  z>.  New  York  Tenlh 
Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341: 
Rumpf  v.  Baito,  10  Wash.  3S2. 

Wrongful  Intent  Unnecessary.  —  Boldewahn 
v.  Schmidt,  8g  WU.  444 

One  to  Whom  Property  Has  Been  Intrusted  for 
Safe  Keeping  and  who  has  no  other  indicia  of 
ownership  than  the  mere  possession  of  it,  can- 
not pledge  it,  and  if  he  undertakes  to  do  so 
the  owner  may  maintain  trover  against  the 
pledgee;  and  the  case  is  not  governed  by 
Civ.  Code  Cal.,  §  2909,  which  provides  that 
"  one  who  has  allowed  another  to  assume 
the  apparent  ownership  of  property  for  the 
purpose  of  making  any  transfer  of  it  can- 
not set  up  his  own  title  to  defeat  a  pledge 
of  the  property  made  by  the  other  to  a  pledgee 
who  received  the  property  in  good  faith,  in 
the  ordinary  course  of  business,  and  for 
value."    Shafer  v.  Lacy,  121  Cal.  574. 

Larceny  by  Bailee.  —  See  the  title  Deposit, 
vol.  9,  p.  286. 

3.  Pledge  by  Executor.  —  See  the  title  Ex- 
ecutors and  Administrators,  vol.  ti,  p.  103 1. 

Distinction  Between  Pledge  by  Executor  to 
Secure  Antecedent  Debt  and  Pledge  to  Secure 
Present  Advances.  —  There  is  a  decisive  differ- 
ence between  the  pledging  by  an  executor  for 
an  antecedent  debt  and  the  pledging  for  money 
presently  advanced.  As  to  the  first  the  inter- 
est of  the  pledgee  is  defeasible  by  creditors  or 
legatees;  and  as  to  the  second  the  validity  of 
the  contract  depends  on  all  those  considera- 
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tions  that  would  affect  an  absolute  sale  under 
like  circumstances;  that  is,  where  it  appears 
that  the  pledgee  knew  that  the  money  was 
obtained  for  purposes  foreign  to  the  executor's 
duty,  l li e  transaction  is  to  be  considered  as 
collusive.  Per  Gibson,  J.,  in  Petrie  v.  Clark, 
11  S.  &  R.  (Pa.)  377.  14  Am.  Dec.  636. 

Authority  of  Representative  to  Pledge  Notes  as 
Collateral. —  Where  a  decree  has  been  rendered 
against  a  decedent's  estate  the  representative 
of  such  estate  has  authority  to  pledge  notes 
belonging  to  the  estate  as  collateral  security 
for  the  payment  of  the  decree.  Pickens  v. 
Yarborough,  26  Ala.  417,  62  Am.  Dec.  72S, 
citing  Wheeler  v.  Wheeler,  9  Cow.  (N.  Y.)  34. 

4.  Pledge  by  Executor  to  Secure  His  Own  Debt. 
—  See  the  title  Executors  and  Adminis- 
trators, vol.  11,  p.  1032,  and  see  Dodson  ti 
Simpson,  2  Rand.  (Va.)  294. 

5.  Partners.  —  Rogers  v.  Balchelor,  12  Pet. 
(U.  S.)  221;  Laverty  v.  Burr,  1  Wend.  (N.  Y  ). 
529;  Liberty  Sav.  Bank  v.  Campbell,  75  Va. 
534;  Binns  v.  Waddill,  32  Gratt.  (Va.)  58S. 
See  also  Foot  v.  Sabin,  19  Johns.  (N.  Y.)  157. 
10  Am.  Dec.  208;  Dob  v.  Halsey,  16  Johns. 
(N.  Y.)  38,  8  Am.  Dec.  293.  See  generally  the 
title  Partnership,  crnte,  p.  2 

6.  Whitney  v.  Dean,  5  N.  H.  249. 

7.  Trustees.  —  Shaw  v.  Spencer,  100  Mass. 
382,  97  Am.  Dec.  107.  And  see  the  title 
Trusts  and  Trustees. 

One  of  Several  Trustees  cannot,  without  the 
authoritv  of  his  cotrustee,  dispose  of,  bind,  or 
pledge  the  trust  property.  Ham  v.  Ham,  58 
N.  H.  70. 

8.  Warranty  of  Title  by  Pledgor.  —  Goldstein 

v.  Hon,  30  Cal.  372. 
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cannot  afterwards  as  against  the  pledgee  say  that  he  did  not  own  the  property.' 

5.  Title  Subsequently  Acquired  by  Pledgor.  —  As  between  the  parties  to  the 
contract  of  pledge,  the  pledgor  is  not  permitted  to  assert  that  he  did  not  own 
the  property  when  he  assumed  that  it  belonged  to  him  and  undertook  to 
pledge  it,  and  if  he  did  not  then  own  it  his  subsequent  acquisition  of  title 
inures  to  the  benefit  of  the  pledgee.3 

6.  Right  of  Pledgee  to  Assert  Outstanding  Title.  —  It  has  been  held  that  in 
an  action  by  the  pledgor  the  pledgee  can  set  up  the  title  of  a  third  person 
when  he  does  so  by  authority  of  such  third  person. 3 

V.  The  Contract  —  1.  In  General  —  Necessity  for  Contract.  —  In  order  to  con- 
stitute a  pledge  of  personal  property  there  must  be  a  contract  whereby  the 
property  is  to  be  held  as  security.4 

There  is  No  Set  Form  of  Words  by  which  a  contract  of  pledge  is  to  be  evidenced. 5 

Power  of  Parties  to  Vary  Terms  of  Contract  at  Will. — It  is  competent  for  the  parties 
to  make  any  express  stipulations  varying  the  ordinary  effects  of  a  pledge,  and 
it  has  been  said  that  property  may  be  held  in  pledge  in  as  many  various  ways 
and  subject  to  as  many  different  conditions  as  there  is  variety  in  the  objects 
and  character  of  contracts.6 

Parol  Evidence  to  Explain  Ambiguity.  —  Where  a  contract  of  pledge  reduced  to 
writing  is  ambiguous  it  may  be  explained  by  the  surrounding  circumstances 
and  by  parol  evidence  of  the  parties.7 

Pledge  in  Escrow. — Where  property  is  deposited  in  escrow  and  the  conditions 
upon  which  it  is  to  be  delivered  never  happen  there  is  no  pledge.8 

stipulation  for  Lien.  —  Where  a  contract  is  reduced  to  writing  no  stipulation 
that  the  pledgee  shall  have  a  lien  is  necessary,  although  a  lien  is  an  essential 
feature  of  a  pledge.9 

Necessary  Stipulation  Where  Note  and  Mortgage  Are  Pledged.  —  To  make  a  pledge  of  a 
note  and  mortgage  on  real  estate  available  to  the  pledgee,  there  must  neces- 
sarily accompany  the  pledge  a  power  to  assign  the  note  and  mortgage  in 
case  of  a  sale  of  them,  and  to  release  the  mortgage  on  satisfaction  of  it,  other- 
wise it  would  not  be  possible  for  the  pledgee  on  a  sale  to  convey  the  legal 
title  to  the  purchaser,  or  on  a  satisfaction  of  the  mortgage  to  release  it  of 
record.10 

Question  for  Jury  as  to  Nature  of  Contract.  —  When  there  is  a  conflict  of  evidence, 
the  question  whether  paper  is  given  as  collateral  security  or  as  a  payment  is 
for  the  jury. 11 

1.  Estoppel  to  Deny  Title.  —  Goldstein  v.  Hort,  8  Mo.  App.  n8;  Glidden  v.  Mechanics'  Nai. 
30  Cal.  372.  Bank,  53  Ohio  St.  58S;  Johnson  v.  Smith,  11 

2.  Title  Subsequently  Acquired  by  Pledgor. —  Humph.  (Tenn.)  396,  citing  Bullard  v.  Billings, 
Golds  cin  v.  Hort,  30  Cal.  372.  2  Vt.  309. 

3.  Right  of  Pledgee  to  Assert  Outstanding  Title.         Stipulation  that   Pledgee   Shall   Not  Receive 

—  Pilintag  v.  Douirick,  59  Cal.  154,  43  Am.  Dividends.  —  It  is  competent  where  corporaie 
R  p  245,  stock  is  pledged  to  stipulate  that  dividends 

4.  Necessity  for  Contract.  —  Sharmer  v.  Mc-  shall  not  be  payable  to  the  pledgee  although 
I a tosh,  43  Xeb.  509;  Janvrin  v.  Fogg,  49  N.  ordinarily  in  the  absence  of  such  a  stipulation 
H  340.  See  also  Van  Eaton  v.  Napier,  63  he  is  entitled  to  receive  them.  Gaty  v.  Holli- 
Mis5.  2  0  day,  8  Mo.  App.  118. 

Implied  Pledge  Pursuant  to  Charter  and  By-laws         7.  Parol  Evidence  to  Explain  Ambiguity.  —  Mc- 
of  Corporation. —  Brent  v.  Washington   Bank,      Can  v.  Cannon,  24  Ftd.  Rep.  392. 
10  Pet  (I".  S.)  596.  Charter  of  Corporation  as  Part  of  Contract.— 

Pledge  to  Secure  Loan  Made  in  Violation  of     Police  jury  v.  Duralde,  zi  La.  Ann.  107. 
Statute  —  Pledgor  Cannot  Deny  Validity  of  Pledge.         8.  Pledge  in  Escrow.  —  Sigourney  u.  Zeller- 

—  Brittan  v.  Oakland  Sav.  Bank,  124  Cal.  282,      bach.  55  Cal.  431. 

7t  Am.  Si.  Rep.  58.  9.  Stipulation  for  Lien.  —  British  Columbia 

Pledge  to  Trustee  of  Pledgee.  -  The  fact  that      Bank  v.  Marshall,  8  Saw  v.  (U.  S.)  29. 
stock  is  pledged  10  one  as  the  trustee  for  in-         10.  Where  Note  and  Mortgage  Are  Pledged. — 
other  who  is  in  reality  the  pledgee  does  n  >i     Per  Crockett,  ].,  in  Wright  v.  Ross,  3b  Cal. 
alter  the  nature  of  the  transaction.    Brewsier  414. 

1:  Hanley.  37  Cal.  15,  99  Am.  Dec.  237.  11.  Question  for  Jury  as  to  Nature  of  Contract. 

5.  Wright  v.  Ross,  36  Cal.  414-  —Atlantic  F.  &  M.  Ins.  Co.  v.  Boies,  6  Duer 

6.  Varying  Terms  of  Contract.  —  Hyatt  v.  Ar-  (,N.  Y.)  583;  Trotter  v.  Crockett,  2  Port.  (Ala.) 
genti,  3  Cal.  151.    See  also  Gaty  v.  Holliday.  401. 

851  Volume  XXII. 


The  Contract. 


PLEDGE  AND  COLLATERAL  SECCRIT\ 


Consideration, 


Presumption  as  to  Contract  of  Pledge  Having  Been  Made.  —  When  a  debtor  deposits 
property  with  his  creditor,  it  is  presumed,  in  the  absence  of  any  showing  as 
to  the  purpose  with  which  the  deposit  is  made  or  received,  that  it  was  intended 
as  collateral  security  for  the  debt.  Unless  there  is  some  evidence  tending 
to  show  an  intention  on  the  part  of  the  debtor  to  give,  and  also  on  the  part 
of  the  creditor  to  receive,  the  property  in  satisfaction  of  the  debt,  either  in 
whole  or  in  part,  the  law  presumes  that  it  is  given  only  as  a  collateral  security. 
Especially  does  this  presumption  arise  if  the  property  given  is  itself  a  chose  in 
action  or  a  security  of  a  different  nature  from  the  debt,  whose  value  is  neither 
intrinsic  nor  apparent,  and  is  not  agreed  upon  by  the  parties.' 

Subsequent  Stipulation  Validating  Imperfect  Pledge.  —  Where  an  attempt  has  been 
made  to  pledge  property,  the  parties  may  by  a  subsequent  stipulation  or  rati- 
fication of  the  original  contract  make  a  valid  pledge  although  the  original 
pledge  was  imperfect.* 

2.  Oral  Contracts  —  in  General.  —  In  respect  to  most  kinds  of  property  a 
delivery  to  the  pledgee  without  any  written  transfer  of  title  is  sufficient  in 
the  absence  of  any  statute  requiring  the  contract  to  be  in  writing.3 

Where  Choses  in  Action  Are  Pledged.  —  It  has  been  said  that  incorporeal  property, 
being  incapable  of  manual  delivery,  cannot  be  pledged  except  in  writing,  and 
debts,  negotiable  instruments,  corporate  stock,  and  choses  in  action  are  usually 
pledged  in  that  mode; 4  but  where  the  debt  is  evidenced  by  writing,  for 
example,  a  bond  and  mortgage,  a  mere  delivery  thereof  to  the  pledgee 
without  any  writing  is  sufficient,  at  least  in  a  court  of  equity.5 

3.  Consideration — Necessity  for  Consideration.  —  A  contract  of  pledge  must  be 
supported  by  a  valid  consideration,  it  being  of  the  essence  of  the  contract 
that  the  thing  pledged  shall  be  delivered  as  a  security  for  some  debt  or 
engagement.6 

Consideration  Must  Be  Lawful.  —  Contracts  of  pledge  are  governed  by  the 
general  rule  that  contracts  must  be  supported  by  a  valid  consideration. 
Thus,  it  has  been  held  that  where  a  pledge  is  given  to  secure  a  gambling 
contract  the  contract  of  pledge  is  void.7 

Liability  on  Pre-existing  Debt  or  Contract.  — A  liability  to  pay  on  a  contract  pre- 
viously ill  force  is  a  sufficient  consideration  for  a  contract  of  pledge. * 

1.  Presumption.  —  Borland  v.  Nevada  Bank,  6.  Necessity  for  Consideration.  —  Matthewson 

99  Cal.  89,  37  Am.   Si.  Rep.  32.    See  also  v.  Caldwell,  59  Kan.  126;  Robinson  v.  Boyd, 

Sutphen  v.  Cushman,  35  111.  186;  Harris  v.  60  Ohio  St.  57;  Johnson  v.  Smith,  11  Humph. 

Lomb  r  1,  60  Miss.  29;  Caldwell  v.  Fifield,  24  (Tenn.)  396. 

N.  J.  L,  150;  Stone  v.  Miller,  16  Pa.  St.  450;  Value  of  Thing  Pledged  Immaterial.  —  Jewett 

Perit  v.  Piltfield,  5  Ravvle  (1'a.)  166;  Leas  v.  v.  Warren,  12  Mass.  300,  7  Am.  Dec.  74,  in 

James,  10  S.  &  R.  (Pa.)  315;  Bayard  v.  Shunk,  which  case  it  was  considered  immaterial  that 

1  W.  &  S.  (Pa  )  94,  37  Am.  Dec.  441.  the  properly  pledged  was  worth  several  hun- 

2.  Subsequent  Stipulation  Validating  Imperfect  dred  dollars  more  than  the  debt  secured. 
Pledge.  —  Cochran    v.    Ripy,   13    Bush  (Ky.)  7.  Consideration  Must  Be  Lawful.  —  Barnard 
495.  v.  Backhaus,  52  Wis.  593.    See  generally  the 

3.  Sufficiency  of  Oral  Contract.  —  Brewster  v.  title  Consideration,  vol  6,  p.  667. 
Hartley,  37    Cal.  15,  99  Am.   Dec.  237,  per  Pledge  to  Secure  Usurious  Contract.  —  That  a 
Rhodes,  J.;  Williams  v.  Norton,  3  Kan.  295;  promissory  note  is  deposited  as  collateral  se- 
Police  Tury  v.  Duralde,  22  La.  Ann.  107;  Aren-  curity  for  the  payment  of  a  debt  on  which 
dale  v.  Morgan  5  Sneed  (Tenn.)  703.  usury  was  exacted  does  not  render  the  entire 

Modification  by  Parol  of  Mortgage  so  as  to  Con-  proceeding  void,  or  destroy  the  right  to  colleri 

stitute  Pledge.  —  Haskins  ?>.  Kelly,  I  Robt.  (N.  the  collateral  to  the  extent  of  the  piinripal 

V.)  160.  and  legal  interest  of  the  original  debt.  Pari- 

4.  Per  Rhodes,  J.,  in  Brewster  v.  Hartley,  ridge  v.  Williams,  72  On.  807. 

37  Cal.  15,  99  Am.  Dec.  237.  Presumption  as  to  Sufficiency  of  Consideration. 

5.  Sufficiency  of  Mere  Delivery  of  Written  Evi-  —  Robinson  v.  Boyd,  60  Ohio  St.  57. 
denceofDebt. —  Dickey  v.  Pocomoke  City  Nat.  8.  Liability  on  Pre-existing  Debt  or  Contract. 
Rank,  89  Md.  280.    See  also  Crane  v.  Gough,  —  Jewett  v.  Warren,  12  Mass.  300,  7  Am.  Dec. 
4  Md.  334;  Kamena  v.  Huelbigf,  23  N.  J.  Eq.  74;  Grocers'  Bank  v.  Penfield,  69  N.  Y.  504, 
78;  Galvvay  v.  Fullerton,  17  N.  J.  Eq.  389;  25  Am.  Rep.  231. 

Prescott  v.  Hull,  17  lohns.  (N.  V.)  284;  Run-  Extension  of  Time  Sufficient  Consideration.— 

yan  v.  Mersereau,  11  Johns.  (N.  Y.)  534,  6  Petrie  v.  Clark,  11  S.  &  R.  (Pa.)  377,  14  Am. 

Am.  Dec.  393.  Dec.  636. 
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4.  Description  of  Property. — Where  property  is  pledged  by  an  instrument  in 
writing,  the  particular  property  pledged  must  be  sufficiently  designated  ;  and 
this  is  especially  true  where  the  property  is  not  delivered  to  the  pledgee,  and 
the  pledgor  is  allowed  to  keep  possession  as  the  pledgee's'  agent.1 

5.  Acknowledgment.  —  If  a  contract  of  pledge  be  in  writing  it  need  not  be 
acknowledged.2 

6.  Recordation. — In  the  absence  of  any  statute  requiring  a  written  contract 
of  pledge  to  be  recorded  it  need  not  and  cannot  be  registered,  and  statutes 
requiring  the  registry  of  chattel  mortgages  are  inapplicable.3 

7.  Parol  Evidence  to  Show  Contract  of  Pledge.  —  A  deed  or  other  instrument 
of  writing  absolute  on  its  face  conveying  personal  property  may  be  shown  by 
parol  evidence  to  have  been  intended  merely  as  a  contract  of  pledge;4  and 
where  a  note  or  other  negotiable  instrument  is  indorsed  by  the  holder  to 
another,  parol  evidence  is  admissible  to  show  that  the  indorsement  was 
intended  to  transfer  the  paper  simply  as  collateral  security,  and  not  absolutely.5 

VI.  Delivery  and  Possession  of  Property  —  1.  Necessity  to  Deliver  Prop- 
erty to  Pledgee  —  a.  In  GENERAL.  — -To  constitute  a  valid  pledge  there  must 
be  an  actual  or  a  symbolical  delivery  of  possession  of  the  thing  pledged,  and  to 
preserve  the  pledge,  as  will  be  seen  hereinafter,  the  pledgee  must  retain  pos- 
session of  the  property.  Ordinarily  the  physical  possession  of  the  property  is 
delivered  to  and  retained  by  the  pledgee.0 

Where  Contract  is  in  Writing. — As  against  creditors  of  the  pledgor  there  must 


Forbearing  to  Sue  After  Debt  Has  Matured 
Sufficient  Consideration.  —  Giovanovich  v.  Citi- 
zens' Bank,  26  La  Ann.  15. 

Surrender  of  Collaterals  Previously  Given  and 
Extension  of  Time  Sufficient  Consideration.  — 
Goodman  v.  Simonds,  20  How.  (U.  S.)  343. 

Agreement  to  Renew  Note  Is  Sufficient  Con- 
sideration.—  Lombard  v.  Ceniral  Nat.  Bank, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  740,  52  Hun 
(N  Y.)6io. 

Extension  of  Debt  Due  from  Pledgor's  Husband 
Sufficient  Consideration.  —  Omaha  First  Nat. 
Bank  v.  Goodman,  55  Neb.  409. 

Pledge  May  Be  for  Future  Advances.  —  Dayton 
Nai.  Bank  v.  Merchants'  Nat.  Bank,  37  Ohio 
S  .  2^8. 

1.  Description  of  Property.  —  Ex  p.  Fitz,  2 
Lovvsll  (U.  S.)  519 

2.  Acknowledgment.  —  Irwin  v.  McDowell, 
(Cal.  1893)  34  Pac.  Rep.  708. 

3.  Contract  of  Pledge  Need  Not  Be  Recorded.  — 
Ex  p.  Fitz,  2  Lowell  (U.  S.)  519:  Leach  v. 
Kimball,  34  N.  H.  568;  Cincinnati  First  Nat. 
Bankz/.  Kelly,  57  N.  Y.  34;  Parshall  v.  Eggert, 
54  N.  Y.  18;  Haskins  v.  Kelly,  1  Robl.  (N.  Y.) 
100;  Arendale  v.  Morgan,  5  Sneed  (Tenn.)7t>3. 
See  generally  the  title  Recording  Acts. 

4.  Parol  Evidence  to  Show  Contract  of  Pledge 
—  Colorado,  —  Morgan  v.  Dod,  3  Colo.  551. 

Georgia. — Ober,  etc..  Co.  v.  Drane,  106  Ga. 
406. 

Massachusetts.  — Jewett  v.  Warren,  12  Mass. 
300,  7  Am.  Dec  74;  Hazard  v.  Loring,  10  Cush. 
(Mass.)  267;  VVhitaker  v.  Sumner,  20  Pick. 
(Mass.)  399. 

Missouri.  —  Wood  v.  Matthews,  73  Mo.  477, 
Newell  v.  Keeler,  13  Mo.  App.  189. 

Nebraska.  —  Scharman  v.  Scharman.  38 
Neb.  39. 

New  York.  — Skenandoa  Cotton  Co.  v.  Lef- 
ferts,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  33, 
59  Hun  (N.  Y.)  620,  142  N.  Y.  683;  Vickers  v. 
Battel  shall,  84  Hun  (N.  Y.)  496;  Shaw  v.  Well- 


man,  59  Hun  (N.  Y.)  447;  Moses  v.  Mur- 
gatroyd,  1  Johns.  Ch.  (N.  Y.)  119. 

In  Marsh  v.  Wade,  1  Wash.  538,  it  was  held 
that  where  an  instrument  in  writing  is  in  every 
respect  a  peifect  pledge  and  contains  all  the 
provisions  of  a  pledge  and  the  stipulations  of 
the  parties,  the  instrument  itself  is  the  only 
competent  evidence,  and  it  is  error  to  admit 
oral  evidence  to  establish  the  relation. 

Explanation  of  Contract  by  Contemporaneous 
Paper  Permissible.  —  Wilson  v.  Little,  2  N.  Y. 
443,  51  Am.  Dec.  307. 

5.  Parol  Evidence  to  Show  that  Note  Was  In- 
dorsed as  Collateral.  —  Hazzard  v.  Duke,  64  Ind. 
220;  Overstreet  v.  Nunn,  36  Ala.  649;  Wood 
v.  Matthews,  73  Mo.  477. 

Parol  Evidence  Admissible  to  Show  that  Chose  in 
Action  Was  Transferred  as  Collateral  Ee  urity,  and 
Not  as  Payment. —  Leas  v.  James,  to  S.  &  R. 
(Pa.)  307. 

6.  Necessity  to  Deliver  Property  to  Pledgee  — 

England.  — -  Martin  v.  Reid,  11  C.  B.  N.  S. 
730,  103  E.  C.  L.  730;  Donald  v.  Suckling,  L. 
R.  1  Q.  B.  585,  21  Eng.  Rul.  Cas.  328;  Young 
n.  Lambert,  L.  R.  3  P.  C.  142,  Meyerstein  v. 
Barber,  L.  R.  2  C.  P.  38. 

United  States.  —  Christian  v.  A tlantic,  etc.. 
R.  Co,  133  U.  S.  241;  Casey  v.  Cavaroc,  96 
U.  S.  467;  Adams  v-  Merchants'  Nat.  Bank,  9 
Biss.  (U.  S.)  396,  2  Fed.  Rep.  174;  In  re 
Wiley,  4  Biss.  (U.  S.)  171;  Ex  p.  Fitz,  2  Lowell 
(U.  S.)  5ig;  Nisbet  v.  Macon  Bank,  etc.,  Co.,  4 
Woods  (U.  S.)  464;  Seymour  v.  Hendee,  54 
Fed.  Rep.  563;  Thurber  v.  Oliver,  26  Fed. 
Rep.  224. 

Alabama.  —  American  Pig  Iron  Storage 
Warrant  Co.  v.  German,  126  Ala.  194. 

California.  — George  v.  Pierce,  123  Cal.  172, 
McFall  v.  Buckeye  Grangers'  Warehouse 
Assoc.,  122  Cal.  468,  68  Am.  St.  Rep.  47,  Sin< 
heimer  v.  Whitely,  111  Cal.  378,  52  Am.  St. 
Rep.  192;  Palmtag  v.  Doutrick,  59  Cal.  154, 
43  Am.  Rep.  245;  Brewster  v.  Haitley,  37  Cal. 
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be  a  delivery  of  the  property  to  the  pledgee  even  though  the  contract  of 
pledge  is  in  writing.  No  writing  pertaining  to  a  pledge  of  chattels,  regard- 
less of  their  number  or  character,  is  sufficient  as  a  substitute  for  an  actual  and 
continued  change  of  possession;  and  the  pledgee's  possession  must  be  visible, 
actual,  and  continued,  notwithstanding  the  fact  that  the  parties  may  see  fit 
to  put  the  contract  in  writing.1 

As  Between  Successive  Pledgees  without  any  communication  with  each  other, 
that  one  who  lawfully  obtains  possession  at  the  time  of  the  pledge,  or 
subsequently,  is  entitled  to  be  preferred.8 

Pledge  in  Good  Faith  Without  Delivery.  —  Where  a  contract  of  pledge  is  made,  but 


15,  99  Am.  Dec.  237;  Wright  v.  Ross,  36  Cal. 
414;  Gay  v.  Moss,  34  Cal.  125;  Goldstein  v. 
Hort,  30  Cal.  372;  Waldie  v.  Doll,  29  Cal.  555. 

Connecticut.  —  Huntington  v.  Sherman,  60 
Conn  463;  Skiff  v.  Stoddard,  63  Conn.  198. 

Dakota. —  Everett  v.  Buchanan.  2  Dak.  249. 

Georgia.  —  Halliday  v.  Stewart  County  Bank, 
112  Ga.  461;  Citizens  Banking  Co.  v.  Peacock, 
103  Ga.  171,  Macon  First  Nat.  Bank  v.  Nelson, 
38  Ga.  391,  95  Am.  Dec.  400 

Illinois.  —  Union  Trust  Co.  v.  Trumbull, 
137  111.  146;  Atkinson  v.  Foster,  134  111.  472; 
Cooper  v.  Ray,  47  111.  53. 

Indiana.  —  Franklin  Nat.  Bank  v.  White- 
head 149  Ind.  560.  63  Am.  St.  Rep.  302. 

Iowa.  —  Bruley  v.  Rose,  57  Iowa  651 ;  Nevan 
v.  Roup,  8  Iowa  207. 

Kansas.  —  Matthewson  v.  Caldwell,  59  Kan. 
126;  Raper  v.  Harrison,  37  Kan.  243. 

Kentucky.  —  Douglas  v.  People's  Bank,  86 
Ky.  176,  9  Am.  St.  Rep.  276;  Mechanics'  Trust 
Co.  v.  Dandridge,  (Ky.  1896)  37  S.  W.  Rep. 
288;  Cochran  v.  Ripy,  13  Bush  (Ky.)4g5. 

Louisiana.  —  Foltier  v.  Schroder,  19  La.  Ann. 
17,  92  Am.  Dec.  521. 

Maine.  —  Collins  v.  Buck,  63  Me.  459;  Bee- 
man  v.  Lawton,  37  Me.  543;  Spaulding  v. 
Adams,  32  Me.  211;  Eastman  v.  Avery,  23 
Me.  248. 

Maryland.  —  Textor  v.  Orr,  86  Md.  392; 
Dungan  v.  Mutual  Ben.  L.  Ins.  Co.,  38  Md.  242. 

Massachusetts.  —  Moors  v.  Reading.  167 
Mass.  322,  57  Am.  St.  Rep.  460;  Thompson  v. 
Dolliver,  132  Mass.  103;  Kimball  v.  Hildreth, 
8  Allen  (Mass.)  167;  Walker  v.  Staples,  5  Al- 
len (Mass.)  34;  Macomber  v.  Parker,  14  Pick. 
(Mass.)  497;  Sumner  v.  Hamlet,  12  Pick. 
(Mass.)  76;  Bonsey  v.  Amee,  8  Pick.  (Mass.) 
236;  Peters  v.  Ballistier,  3  Pick.  (Mass.)  495; 
Homes  v.  Crane,  2  Pick.  (Mass.)  607. 

Michigan.  —  Merchants',  etc  ,  Bank  v.  Hib- 
bard,  48  Mich,  118,  42  Am.  Rep.  465. 

Minnesota .  —  National  Exch.  Bank  y.  Wilder, 
34  Minn  149.  See  also  Cooley  v.  Minnesota 
Transfer  R.  Co.,  53  Minn.  327.  55  Am.  &  Eng. 
R.  Cas.  616. 

Mississippi.  —  Van  Eaton  v.  Napier,  63  Miss. 
220. 

Missouri. — Conrad  v.  Fisher,  37  Mo.  App. 
352;  Merchants'  Nat.  Bank  v.  Richards,  6  Mo. 
App.  454.  74  Mo.  77- 

Nebraska. — Sharmer  v.  Mcintosh,  43  Neb. 

509- 

New  Hampshire.  —  Rowell  v.  Claggett,  69 
N.  H.  201;  Baker  v.  Tollos,  68  N.  H.  73; 
Young  v.  Kimball,  59  N.  H.  446;  Pinkerton  v. 
Manchester,  etc.,  R.  Co.,  42  N.  H.  424,  1  Am. 
L.  Reg.  N.  S.  96;  Leach  v.  Kimball,  34  N.  H. 
568;  Walcott  v.  Keith,  22  N.  H.  196;  Brown  v. 


Wiggin,  16  N.  H.  312:  Colby  v.  Cressy,  5  N. 
H.  237:  Ash  v.  Savage,  5  N.  H.  545;  Haven  v. 
Low,  2  N.  H.  13,  9  Am.  Dec.  25. 

New  York.  —  Siedenbach  v.  Riley,  111  N.'Y. 
560;  Markham  v.  Jaudon,  41  N.  Y.  235;  Wil- 
son v.  Little.  2  N.  Y.  443,  51  Am.  Dec.  307; 
Milliman  v.  Neher,  20  Barb.  (N.  Y.)  37;  Brown- 
ell  v.  Hawkins,  4  Barb.  (N.  Y.)  491;  Millikin 
v.  Dehon,  10  Bosw.  (N.  Y.)  325;  Cortelyou  v. 
Lansing,  2  Cai.  Cas.  (N.  Y.)  200;  Clark  v.  Cos- 
tello,  79  Hun  (N.  Y.)  588;  Ceas  v.  Bramley.  lb 
Hun  (N.  Y.)  187;  Davenport  v.  City  Bank,  9 
Paige  (N.  Y.)  12;  Hays  v.  Riddle,  1  Sandf.  (N. 
i.)  248;  McFarland  v.  Wheeler,  26  Wend. 
(N.  Y.)  467. 

North  Carolina.  —  McCoy  v.  Lassiter,  95  N. 
Car.  88;  Propst  v.  Roseman,  4  Jones  L.  (49 
N.  Car.)  130;  Smith  v.  Sasser,  4  Jones  L.  (49 
N.  Car  )  43. 

North  Dakota.  —  Grand  Forks  Second  Nat. 
Bank  v.  St.  Thomas  First  Nat.  Bank,  8  N. 
Dak.  50. 

Oklahoma. — Jackson  v.  Kincaid,  4  Okla. 
554- 

Oregon.  —  Marquam  v.  Sengfelder,  24  Ore- 
gon 2. 

Tennessee.  —  Johnson  7>.  Smith,  n  Humph. 
(Tenn.)  396;  Cornick  v.  Richards,  3  Lea 
(Tenn.)  1. 

Texas.  —  Luckett  v.  Townsend,  3  Tex.  119, 
49  Am.  Dec.  723;  Brown  v.  Hudson,  14  Tex. 
Civ.  App.  605. 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 
Vermont.  —  Samson  v.   Rouse,.  72  Vt.  422; 
Russell  v.  Fillmore.  15  Vt    130;  Fletcher  v. 
Howard,  2  Aik.  (Vt.)  115,  16  Am.  Dec.  686. 

Washington.  —  Heilbron  v.  Guarantee  L.  & 
T.  Co.,  13  Wash.  645. 

Wisconsin.  —  Geilfuss  v.  Corrigan,  95  Wis. 
651,  60  Am.  St.  Rep.  143;  Seymour  v.  Colburn, 
43  Wis.  71. 

Wyoming .  —  Toms  v.  Whitmore,  6  Wyo.  220. 

1.  Delivery  Neceswary  Though  Contract  in  Writ- 
ing. —  George  v.  P?"rce,  123  Cal.  172. 

Property  Not  Capable  of  Physical  Delivery  may 
be  pledged  in  writing.  Haskins  v.  Kelly,  1 
Robt.  (N.  Y.)  160,  citing  Wilson  v.  Little,  2  N. 
Y.  443,  51  Am.  Dec.  307. 

A  Mere  Executory  Agreement  Without  Delivery 
gives  no  lien  to  the  pledgee.  Beeman  v.  Law- 
ton  37  Me.  543- 

Effect  of  Statute  of  Frauds.  —  Franklin  Nat. 
Bank  v.  Whitehead,  149  Ind.  560,  63  Am.  St. 
Rep.  302,  in  which  case  it  was  held  that  an 
attempt  to  create  a  pledge  without  any  valid 
delivery  was  in  violation  of  Burns's  Annot. 
Stat.  Ind.  (1S94,)  §  6638. 

2.  Successive  Pledgees.  —  Parshall  v.  Eggert, 
54  N.  Y.  18. 
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there  is  no  actual  or  constructive  delivery  of  the  goods  to  the  pledgee,  he 
obtains  no  lien  although  he  actually  advances  money  upon  the  faith  of  the 
contract  of  pledge  and  although  he  acts  with  the  utmost  good  faith.1 

b.  Under  Statutes.  —  In  a  few  states  statutes  have  been  enacted 
declaratory  of  the  common  law  and  providing  that  delivery  shall  be  essential 
to  the  validity  of  a  contract  of  pledge.2 

c.  As  Against  Whom  Delivery  Necessary. — Although  formerly 
there  was  very  little  disagreement  among  the  authorities  in  regard  to  the 
propositions  that  to  complete  a  pledge  the  pledgee  must  take  possession  and 
that  to  preserve  the  pledge  he  must  retain  possession,  in  late  years  there  has 
been  a  growing  laxity  on  the  part  of  judges  and  jurists,  and  there  are  authori- 
ties of  great  weight  and  responsibility  holding  that  as  between  the  parties  them- 
selves an  actual  delivery  may  not  be  necessary,  and  that  the  possession  may 
be  regarded  constructively  where  the  contract  places  it.3  However,  the 
authorities  seem  to  preponderate  in  support  of  the  proposition  that  not  only 
as  against  creditors  and  third  persons,  but  even  as  against  the  pledgor,  there 
can  be  no  valid  contract  of  pledge  unless  the  property  is  delivered.4 

2.  Duty  of  Pledgor  to  Deliver  Property  to  Pledgee.  —  Where  a  contract  of 
pledge  is  made  the  pledgee  has  a  right  to  have  the  property  delivered  to  him, 
and  the  pledgor  has  a  correlative  duty  to  make  delivery.5 

3.  Time  of  Delivery. —  Where  the  contract  is  invalid  because  of  failure 
to  deliver  the  property  to  the  pledgee,  possession  given  to  the  pledgee 
at  any  subsequent  time  will  validate  the  pledge.0 

4.  How  Delivery  Made  —  a.  In  General.  —  It  is  a  general  principle  gov- 
erning the  pledge  of  every  species  of  personal  property  that,  to  be  good 
against  innocent  third  persons,  the  transfer  must  be  accompanied  by  such 
change  of  possession  and  indications  of  ownership  as  the  nature  of  the  thing 
is  capable  of,  otherwise  the  pledgor  would  be  enabled,  by  means  of  an  apparent 
ownership,  to  obtain  a  fictitious  credit  and  to  deceive  both  creditors  and 
purchasers.7 

Consideration  of  Nature  of  Property.  —  In  determining  the  sufficiency  of  the 
delivery  it  is  necessary  to  consider  the  nature  of  the  property  and  the  sur- 

1.  Pledge  in  Good  Faith  Without  Delivery. —  livery. —  Macomber  v.  Parker,  14  Pick.  (Mass.) 
Franklin  Nat.  Bank  v.  Whitehead,  149  Ind.  497. 

560,  63  Am.  St.  Rep.  302;  Young  v.  Kimball.  Valid  Assignment  of  Bill  of  Lading  as  Between 

59  N.  H.  446.  Parties. —  Peters  v.  Ballistier,  3  Pick.  (Mass.) 

2.  Statutory  Provisions.  —  See  the  statutes  of  495. 

the  various  states  and  territories  and  also  the  4.  See  Huntington  v.  Sherman,  60 Conn.  463, 
following  cases  which  were  decided  under  and  generally  the  cases  cited  supra,  this  sub- 
statutes:  section,  In  General. 

California.  —  Lilienthal  v.  Ballou,  125  Cal.  5.  Duty  of  Pledgor  to   Deliver   Property  to 

183;  McFall  v.  Buckeye  Grangers'  Warehouse  Pledgee. —  Irwin  v.  McDowell,  (Cal.  1893)  34 

Assoc.,  122- Cal.  46S,  68  Am.  St.  Rep.  47;  Ha-  Pac.  Rep.  708;  McEwen  v.  Jeffersonville,  etc., 

bert'.  B^own,  iot  Cal.  445;  Irwin  v.  McDowell,  R.  Co.,  33  Ind.  368,  5  Am.  Rep.  216. 

(Cal.  1893)  34  Pac.  Rep.  708.  6.  Time  of  Delivery. —  Parshall  v.  Eggert,,  54 

Georgia.  —  Halliday  v.  Stewart  County  Bank,  N.  Y.  18.    See  also  Clark  v.  Costello,  79  Hun 

112  Ga.  461;  Citizens'  Banking  Co.  v.  Peacock,  (N.  Y.)  588. 

103  G a.  171;  National  Exch.  Bank  v.  Granite-  7.  General  Requisites  of  Delivery. —  Pinkerton 

ville  Mfg.  Co.,  79  Gd.  22;  Macon  First  Nat.  v.  Manchester,  etc.,  R.  Co.,  42  N.  H.  424,  1 

Bank  v.  Nelson,  38  Ga.  391,  95  Am.  Dec.  400.  Am.  L.  Reg.  N.  S.  96.    See  also   Taylor  v. 

Louisiana.  —  D'Meza's  Succession,  26    La.  Jones,  3  N.  Dak.  235. 
Ann.  35;  Geddes  v.  Bennett,  6  La.  Ann.  516;  Question  of  Law  as  to  What  Amounts  to  a  De- 
Casey  v.  Cavaroc,    96   U.  S.    467,  decided  livery,  —  "  What  will  amount  to  a  delivery  of 
under  the  Louisiana  statute.  the  thing  is  in  many  cases  matter  of  law." 

3.  Doctrine  that  Pledge  Without  Delivery  Is  Per  McKinney,  J.,  in  Johnson  v.  Smith,  11 
Valid  as  Against  Pledgor.  —  See  Martin  v.  Reid,  Humph.  (Tenn.)  396. 

11  C.  B.  N.  S.  736,  103  E.  C.  L.  736;  Easton  v.  Sufficiency  of  Possession  by  Broker  Who  Has 

German-American  Bank  127  U.S.  536;  Casey  Bought  Stock  on  Margins.  —  In    Markham  v. 

v.  Cavaroc,  96  U.  S.  467;  Adams  v.  Merchants'  Jaudon,  41  N.  Y.  235,  where  a  broker  bought 

Nat.  Bank,  9  Biss.  (U.  S.)  396,  2  Fed.  Rep.  174;  stock  on  margins  and  was  regarded  as  holding 

Tuttle  v.  Robinson,  78  111.  332;  Reiser  v.  Top-  the  same  in  pledge  to  secure  money  advanced 

ping,  72  III.  226.  by  him  for  his  principal,  it  was  held  that  al- 

Pledge  Not  Fraudulent  Per  Se  for  Want  of  De-  though  he  never  had  actual  possession  of  the 
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rounding  circumstances.  There  need  not  be  in  all  cases  an  actual  moving  of 
the  property,  but  it  is  sufficient  if  there  be  such  a  delivery  as  the  thing 
is  capable  of.1 

Necessity  to  Place  Property  Beyond  Control  of  Pledgor.  —  One  of  the  criteria  of  a 
valid  delivery  seems  to  be  that  the  property  must  be  placed  beyond  the  con- 
trol of  the  pledgor  and  must  not  be  used  by  him  as  a  means  of  obtaining 
credit.* 

Delivery  of  Property  to  Third  Person.  —  By  agreement  of  the  parties  the  property 
pledged  may  be  deposited  in  the  hands  of  a  third  person  instead  of  being 
delivered  to  the  pledgee,  and  such  third  person  will  be  considered  as  the  agent 
or  servant  of  the  pledgee  for  keeping  possession  of  the  property.3 

Necessity  to  Remove  Property  from  Premises  of  Pledgor.  —  The  nature  of  the  property 
may  be  such  that  a  valid  delivery  may  be  made  without  removing  it  from  the 
premises  of  the  pledgor,  it  being  proper  in  such  a  case  to  place  the  property 
in  the  custody  of  a  special  bailee  who  can  at  all  times  have  control  over  it.4 

If  the  Pledgee  Has  the  Thing  Already  in  His  Possession,  as  by  a  deposit  or  a  loan, 
then  the  very  contract  of  pledge  transfers  to  him,  by  operation  of  law,  a 
virtual  possession  thereof  as  a  pledge  the  moment  the  contract  is  completed.5 

Pledge  of  Choses  in  Action.  —  In  the  case  of  things  in  action  the  usual  muni- 
ments of  title  should  be  conferred  upon  the  pledgee.6 

b.  Symbolical  or  Constructive  Delivery  —  (i)  In  General.  —  It  is 
well  settled  that  in  order  to  constitute  a  valid  pledge  it  is  not  necessary  that 
the  pledgee  should  in  all  cases  receive  actual  physical  possession  of  the  prop- 
erty, but  the  delivery  of  a  recognized  symbol  of  title  is  sufficient.7  Construc- 


stock,  he  had  it  sufficiently  to  bring  his  case 
within  the  principles  of  the  law  of  pledge. 

L  Story  on  Bailments,  2S7.  288;  Macon 
First  Nat.  Bank  v.  Nelson,  38  Ga.  391,  95 
Am.  Dec.  400;  Cluk  v.  Costello,  79  Hun 
(N.  Y.)  588;  Cornick  v.  Richards,  3  Lea 
(Tenn.)  1. 

Pointing  Out  Logs  in  River  Sufficient  De- 
livery.—  Jdvett?'.  Warren,  12  Mass.  300,  7  Air. 
Dec.  74. 

Rule  Same  as  in  Case  of  Sales.  —  Lilienthal  v. 
Ballou,  125  'Cal.  183;  George  <■.  Pierce,  123 
Cal.  172;  National  Exch.  Bank  v.  Wilder,  34 
Minn.  149;  Toms  v.  Whumore,  6  Wyo.  220. 

2.  Geilfuss  v.  Corrigan,  95  Wis.  651,  60  Am. 
St.  Rep  141. 

Pledge  of  Stock  of  Goods  —  Allowing  Pledgor  to 
Continue  to  Manage  Business.  —  In  Lilienthal  v. 
Ballou,  125  Cal  183,  a  stock  of  merchandise 
was  pledged  by  a  partnership.  The  manag- 
ing partner  continued  in  charge  of  the  part- 
nership business  and  in  possession  of  the 
property,  at  a  salary,  and  was  permitted  to 
display  the  signs  of  the  partnership  with  a 
small  and  less  conspicuous  sign  added  con- 
taining the  name  of  the  pledgee  designated  as 
successor  10  the  firm.  It  was  held  that  the 
delivery  was  insafficient  as  against  attaching 
creditors. 

Possession  by  Pledgor  as  Agent  of  Pledgee.  —  It 

has  been  declared  that  the  possession  may  be 
kept  by  the  pledgor  as  agent  of  the  pledgee. 
If  the  circumstances  make  out  a  good  reason 
for  giving  the  custody  and  apparent  control 
to  the  pledgor,  there  may  not  be  evidence  of 
fraud;  but,  at  most,  his  possession  will  only 
be  evidence  either  that  the  pledge  has  been 
abandoned  or  that  the  transaciion  is  fraudu- 
lent.   Ex  p.  Fitz,  2  Lowell  (U.  S.)  519- 

3.  Delivery  of  Property  to  Third  Person.  — 
Matthevvson  v.  Caldwell,  59  Kan.  126;  Ma- 


comber  v.  Parker,  14  Pick.  (Mass.)  497;  Sum- 
ner v.  Hamlet,  12  Pick.  (Mass.)  76;  Brown  v. 
Warren,  43  N.  H.  430;  Danforth  v.  Denny,  25 
N.  H.  155;  Johnson  v.  Smith,  11  Humph. 
(Tenn  )  396. 

Property  in  Storage.  —  Tibbetts  v.  Flanders, 
18  N.  H.  284. 

4.  Necessity  to  Remove  Property  from  Premises 
of  Pledgor.  —  Sumner  v.  Hamlet,  12  Pick. 
(Mass.)  76. 

Separation  or  Segregation  of  Property  from  Mass 
Not  Necessary.  —  National  Exch.  Bank  v. 
Wilder,  34  Minn.  149. 

Mere  Setting  Apart  of  Property  Without  Knowl- 
edge of  Pledgee  Held  to  Be  Insufficient.  —  Franklin 
Nat.  Bank  v.  Whitehead,  149  Ind.  560,  63  Am. 
St.  Rep.  302. 

5.  Pledgee  Already  in  Possession.  —  Oregon, 
etc.,  Co.  v.  Hilmers,  20  Fed.  Rep.  717-  Skiff  v. 
Stoddard,  63  Conn.  198;  Police  Jury  v.  Duralde, 
22  La.  Ann.  107:  Brown  v.  Warren,  43  N.  H. 
430;  Lawrence  v.  Maxwell,  53  N.  Y.  19;  Nourse 
v.  Prime,  4  Johns.  Ch.  (N.  Y.)  490,  8  Am. 
Dec.  606. 

One  of  Two  Joint  Owners  of  a  Chattel,  both  be- 
ing in  possession,  may  pledge  his  share  to  the 
other  joint  owner,  and  he,  by  continuing  in 
possession  and  control,  will  have  a  valid  lien. 
Clark  v.  Costello,  79  Hun  (N.  Y.)  588,  citing 
Thorns  v.  Southard,  2  Dana  (Ky.)  475,  26  Am. 
Dec.  467. 

6.  Pledge  of  Choses  in  Action. —  Pinkerton  v. 
Manchester,  etc.,  R.  Co.,  42  N.  H.  424,  1  Am. 
L.  Reg.  N.  S.  96.  See  also  Goldstein  v.  Hort, 
30  Cal.  372;  Wilson  v.  Little,  2  N.  Y.  447,  51 
Am.  Dec.  307. 

7.  Symbolical  or  Constructive  Delivery  —  Eng- 
land.—  Young  v.  Lambert,  L.  R.  3  P.  C.  142. 

United  States.  —  Ex  p.  Fitz,  2  Lowell  (U.  S.) 
519.    See  also  Casey  v.  Cavaroc,  96  U.  S.  467. 
California.  — Goldstein  v.  Hort,  30  Cal.  372. 
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i  i     or  symbolical  delivery  is  permitted  because  of  the  difficulty  or  impossibility 


in 


some  cases  of  actual  delivery;  1  and  it  has  been  said  that  the  cases  go  i 


further  than  to  hold  that  a  symbolical  delivery  is  sufficient  where  the  property 
is  incapable  of  manual  delivery.2 

(2)  Delivery  of  Warehouse  Receipts.  —  Where  property  is  stored  in  a  ware- 
house the  owner  may  pledge  it  by  transferring  to  the  pledgee  the  warehouse 
receipt.  Such  transfer  of  the  warehouse  receipt  is  a  symbolical  delivery  of  the 
property,  and  gives  to  the  pledgee  such  a  special  property  in  the  goods  as 
will  entitle  him  to  recover  possession.3 

Warehouse  Receipts  Must  Be  Valid.  —  Where  an  attempt  is  made  to  pledge  prop- 
erty by  delivering  warehouse  receipts,  such  receipts  must  have  been  issued  in 
compliance  with  statutory  provisions,  if  any,  otherwise  the  pledge  will  be 
invalid  as  against  creditors  of  the  pledgor.* 


Iowa.  —  Nevan  v.  Roup,  8  Iowa  207. 

Massachusetts.  —  Green  Bay  First  Nat.  Bank 
v.  D:arborn,  115  Mass.  219,  15  Am.  Rep.  92; 
Adams  v.  O'Connor,  100  Mass.'  515,  1  Am. 
Rep.  137;  Jewett  v.  Warren,,  12  Mass.  300,  7 
Am.  Dec.  74.  See  also  Pratt  v.  Parkman,  24 
Pick.  (Mass.)  42;  Carter  v.  Willard,  19  Pick. 
(Mass.)  1;  Whipple  v.  Thayer,  16  Pick.  (Mass.) 
25,  26  Am.  Dec.  626;  Fettyplace  v.  Dutch,  13 
Pick.  (Mass.)  388,  23  Am.  Dec.  688;  Tux  worth 
v.  Moore,  9  Pick.  (Mass.)  347,  20  Am.  Dec.  479. 

Minnesota. —  National  Exch.  Bank  v.  Wilder, 
34  Minn.  149. 

Missouri.  —  Conrad  v.  Fisher,  37  Mo.  App. 
352;  St.  Louis  Nat.  Bank  v.  Ross,  9  Mo.  App. 
399- 

Tennessee.  —  Cornick  v.  Richards,  3  Lea 
(Tenn.)  I.  See  also  Johnson  v.  Smith,  n 
Humph.  (Term.)  396. 

Washington.  —  Heilbron  v.  Guarantee  L.  & 
T.  Co.,  13  Wash.  645. 

West  Virginia..  —  Parkersburg  First  Nat. 
Bank  v.  Harkness,  42  W.  Va.  156. 

Wisconsin.  —  Geilfuss  v.  Corrigan,  95  Wis. 
651,  60  Am.  St.  Rep.  143;  Seymour  v.  Colburn, 
43  Wis.  67;  Whitnsy  v.  Tibbitts,  17  Wis.  359. 

1.  Geilfuss  v.  Corrigan,  95  Wis.  651,  00  Am. 
St.  Rep.  143. 

2.  Heilbron  v.  Guarantee  L.  &  T.  Co.,  13 
Vxsh.  645. 

Pledge  of  Goods  Detained  in  Custom  House  for 
Payment  of  Duties.  —  In  Young  v.  Lambert,  L. 
R.  3  P.  C.  142,  it  was  held  that  goods  detained 
in  1  he  custom  house  to  secure  the  payment  of 
duties  may  be  pledged  by  a  written  contract 
noted  on  the  books  of  the  chief  officer  of  the 
custom  house,  without  actual  delivery.  Cited 
in  Conrad  v.  Fisher,  37  Mo.  App.  352. 

Property  Must  Not  Be  in  Pledgor's  Possession. 
—  Union  Trust  Co.  v.  Trumbull,  137  111.  146. 

3.  Delivery  of  Warehouse  Receipts  —Uni ted 
States.  —  J.  M.  Atherton  Co.  v.  Ives,  20  Fed. 
Rep.  894  ;  Cincinnati  First  Nat.  Bank  v. 
Bates  1  Fed.  Rep.  702;  Ex  p.  Fitz,  2  Lowell 
(U.  S)  519.  See  also  Gibson  v.  Stevens,  8 
How.  (U.  S.)  399;  Harris  v.  Bradley,  2  Dill. 
(U.  S.)  285;  M'Neil  v.  Hill,  Woolw.  (U.  S.)  96. 

Alabama.  —  Commercial  Bank  v.  Hurt,  99 
Ala.  130,  42  Am.  St.  Rep.  38. 

California. —  Salinas  City  Bank  v.  Graves, 
79  Cal.  192;  Davis  v.  Russell,  52  Cal.  611,  28 
Am.  Rep.  647.  See  also  Horr  v.  Barker,  8 
Cal.  603. 

Colorado  — Morgan  v.  Dod,  3  Colo.  551. 
Georgia.  —  Citizens  Banking  Co.  v.  Peacock, 


103  Ga.  171.  See  also  Halliday  v.  Stewart 
County  Bank,  112  Ga.  461. 

Illinois.  —  Union  Trust  Co.  v.  Trumbull,  137 
111.  146. 

Indiana.  —  Franklin  Nat.  Bank  v.  White- 
head, 149  Ind.  560,  63  Am.  St.  Rep.  302. 

Kentucky.  —  Anheuser-Busch  Brewing 
Assoc.  v.  Daviess  County  Distilling  Co.,  (Ky. 
1899)  49  S.  W.  Rep.  541.  See  also  Cochran  v. 
Ripy,  13  Bush  (Ky.)  495. 

Louisiana.  —  Freiburg  v.  Dreyfus,  135  U.  S. 
478,  which  case  was  decided  under  a  statute 
of  Louisiana. 

Massachusetts.  —  Thompson  v.  Dolliver,  132 
Mass.  103;  Kimball  v.  Hildreth,  8  Allen 
(Mass.)  167;  Walker  v.  Staples,  5  Allen  (Mass.) 
34- 

Michigan.  —  Merchants',  etc.,  Bank  v.  Hib- 
bard,  48  Mich.  118,  42  Am.  Rep.  465. 

Minnesota.  - —  National  Exch.  Bank  v. 
Wilder,  34  Minn.  149,  limiting  Fishback  v. 
Van  Dusen,  33  Minn.  111.  See  also  Eggers 
v.  National  Bank  of  Commerce,  40  Minn.  182, 
following  the  case  first  cited. 

Missouri. — Citizens'  Bank  v.  Tiger  Tail 
Mill,  etc.,  Co.,  152  Mo.  145;  Conrad  v.  Fisher, 
37  Mo.  App.  352;  Fourth  Nat.  Bank  v.  St. 
Louis  Cotton  Compress  Co.,  11  Mo.  App.  333; 
St.  Louis  Nat.  Bank  v.  Ross,  9  Mo.  App.  399. 

Nezv  York.  —  Willets  v.  Hatch,  132  N.  Y. 
41;  Parshall  v.  Eggert,  54  N.  Y.  18,  52  Barb. 
(N.  Y.I  367;  Hoyt  v.  Baker,  (Supm.  Ct.  Gen. 
T.)  15'Abb.  Pr.  N.  S.  (N.  Y.)  405;  Brower  v. 
Peabody,  13  N.  Y.  121;  McCombie  v.  Spader, 
1  Hun  (N.  Y.)  193.  See  also  Cartwright  v. 
Wilmerding,  24  N.  Y.  521. 

Tennessee.  —  Stewart  v.  Phoenix  Ins.  Co.,  9 
Lea  (Tenn.)  104.  See  also  Cornick  v.  Richards, 
3  Lea  (Tenn.)  1. 

West  Virginia.  —  See  Parkersburg  First  Nat. 
Bank  v.  Harkness,  42  W.  Va.  156. 

Wisconsin.  —  Geilfuss  v.  Corrigan,  95  Wis. 
651,  60  Am.  St.  Rep.  143.  See  also  Shepard- 
son  v.  Cary,  29  Wis.  34;  Rice  v.  Cutler,  17 
Wis.  351,  84  Am.  Dec.  747;  Whitney  v.  Tib- 
bitts, 17  Wis.  359. 

Necessity  to  Indorse  Warehouse  Receipt. —  In 
St.  Louis  Nat  Bank  v.  Ross,  9  Mo.  App.  399 
it  was  held  that  cotton  in  a  warehouse  could 
be  pledged  by  delivery  of  the  virehouse 
receipt  without  indorsement.  Distinguishing 
Erie,  etc..  Dispatch  v.  St.  Louis  Cotton  Com- 
press Co.,  6  Mo.  App.  172. 

4.  Warehouse    Receipts    Must  Be   Valid.  — 
Thurber  v.  Oliver,  26  Fed.  Rep.  224,  Adams 
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(3)  Delivery  of  Bills  of  Lading.  —  Within  the  rule  under  consideration  are 
bills  of  lading.  The  property  represented  by  a  bill  of  lading  may  be  pledged 
by  a  delivery  of  the  bill  of  lading,  because  an  assignment  of  such  instrument 
gives  to  the  assignee  the  means  of  obtaining  possession.1 

Necessity  to  Indorse  Bills  of  Lading.  —  Property  represented  by  a  bill  of  lading 
may  be  pledged  by  delivery  of  the  bill  of  lading  without  indorsement.2 

5.  Right  of  Pledgee  to  Retain  Possession  —  a.  In  General.  —  Tn  the  law  of 
pledges  nothing  is  better  settled  than  that  the  pledgee  has  a  right  to  the 
possession  of  the  property  pledged  until  the  payment  of  the  debt  secured. 
His  right  of  possession  is  exclusive  —  that  is,  it  is  good  against  all  the  world  — 
and  it  yields  to  no  other  right  which  did  not  before  the  making  of  the  pledge 
attach  to  the  property.3    The  pledgor  has  no  right  to  the  possession  of  the 


v.  Merchants'  Nat.  Bank,  9  Biss.  (U.  S.)  396,  2 
Fed.  Rep.  174;  Sinsheimer  v.  Whitely,  111 
Cal.  378,  52  Am.  St.  Rep.  192;  Franklin  Nat. 
Bank  v.  Whitehead,  149  Ind.  560,  63  Am.  St. 
Rep.  302;  Mechanics'  Trust  Co.  v.  Dandridge, 
(Ky.  1896)  37  S.  W.  Rep.  288;  Conrad  v. 
Fisher,  37  Mo.  App.  352;  McCombie  v. 
Spader,  1  Hun  (N.  Y.)  193;  Bucher  v.  Com., 
103  Pa.  St.  534;  Geilfuss  v.  Corrigan,  95  Wis. 
651,  60  Am.  St.  Rep  143;  Shepardson  v.  Cary, 
29  Wis.  42. 

Receipts  Issued  by  Warehouseman  upon  His  Own 
Property.  —  In  Indiana  a  public  warehouseman 
has  no  power  to  issue  warehouse  receipts  upon 
his  own  property  in  his  own  possession,  and 
to  deliver  them  as  a  pledge  to  secure  an  in- 
debtedness. Franklin  Nat.  Bank  v.  White- 
head, 149  Ind.  560,  63  Am.  St.  Rep.  302.  And 
see  Conrad  v.  Fisher,  37  Mo.  App.  352  (Rev. 
Stat.  1879,  S  2503). 

Estoppel  of  Warehouseman  as  Against  Pledgee 
to  Deny  that  He  Has  Property  Mentioned  in  Ware- 
house Receipt.  —  Stewart  v.  Phcenix  Ins.  Co.,  9 
Lea  (Tenn.)  104. 

1.  Delivery  of  Bills  of  Lading  —  England.  — 
Meyerstein  v.  Barber,  L.  R.  2  C.  P.  38. 

United  States.  —  Means  v.  Randall  Bank,  146 
U.  S.  620;  Dows  v.  National  Exch.  Bank,  91 
U.  S.  618  See  also  Casey  v.  Cavaroc,  96  U. 
S.  467;  Lee  v.  Bowen,  5  Biss.  (U.  S.)  154; 
Lesassier  v.  The  Southwestern,  2  Woods  (U. 
S.)  35- 

Alabama.  —  Brent  v.  Miller,  81  Ala.  309.  See 
also  Desha  v.  Pope,  6  Ala.  690,  41  Am.  Dec.  76. 
California.  —  See   Lineker  v.   Ayeshford,  1 

Cal.  75- 

Delaware.  —  See  Mears  v.  Waples,  3  Houst. 
(Del.)  581,  4  Houst.  (Del.)  62. 

Illinois.  —  See  Union  Trust  Co.  v.  Trumbull, 
137  111.  146. 

Indiana. —  Jefferson  ville,  etc.,  R.  Co.  v. 
Irvin,  46  Ind.  180. 

Kentucky.  —  Douglas  v.  People's  Bank,  86 
Ky.  176,  9  Am.  St.  Rep.  276. 

Massachusetts.  —  Newcomb  v.  Boston,  etc., 
R.  Corp.,  115  Mass.  233;  Chicago  Fifth  Nat. 
Bank  v.  Bayley,  115  Mass.  230;  Adams  v. 
O'Connor,  100  Mass.  515,  1  Am.  Rep.  137. 
See  also  Forbes  v.  Boston,  etc.,  R.  Co.,  133 
Mass.  154  9  Am.  &  Eng.  R.  Cas.  76;  Pratt  v. 
Parkman,  24  Pick.  (Mass.)  42;  Burlington  v. 
Curtis,  15  Mass.  528,  8  Am.  Dec.  115;  Peters 
v.  Ballistier,  3  Pick.  (Mass.)  495. 

Missouri.  —  Conrad  v.  Fisher,  37  Mo.  App. 
352. 

New  York.  —  Willets  v.  Hatch,  132  N.  Y.  41; 
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Bailey  v.  Hudson  River  R.  Co.,  49  N.  Y.  76; 
Dows  v.  Greene,  24  N.  Y.  638;  Wilson  v. 
Little,  2  N.  Y.  443,  51  Am.  Dec.  307;  Leinkauf 
Banking  Co.  v.  Grell,  62  N.  Y.  App.  Div.  275. 

Tennessee.  —  See  Cornick  v.  Richards,  3  Lea 
(Tenn.)  r. 

West  Virginia.  —  See  Parkersburg  First  Nat. 
Bank  v.  Harkness,  42  W.  Ya.  156. 

And  see  the  title  Bills  of  Lading,  vol.  4,  p. 
548. 

Duty  of  Pledgee  to  Give  Notice  to  Carrier  or 
Warehouseman.  —  The  delivery  of  a  bill  of  lad- 
ing is  in  law  a  delivery  of  the  property  itself, 
and  it  would  seem  that  it  is  not  necessary 
that  the  pledgee  should  lake  immediate  pos- 
session of  the  property  upon  its  arrival,  or  that 
he  should  give  notice  to  the  carrier  or  ware- 
houseman who  holds  the  property.  Forbes  v. 
Boston,  etc.,  R.  Co.,  133  Mass.  154.  9  Am.  & 
Eng.  R.  Cas.  76,  citing  Meyerstein  v.  Barber, 
L.  R.  2  C.  P.  38,  661,  L.  R.  4  H.  L.  317;  The 
Thames,  14  Wall.  (U.  SO98,  and  Farmers,  etc  , 
Nat.  Bank  v.  Logan,  74  N.  Y.  568. 

2.  Necessity  to  Indorse  Bills  of  Lading.  — 
Michigan  Cent.  R.  Co.  v.  Phillips.  60  II).  190; 
Jeffersonville,  etc.,  R.  Co.  v.  Irvin,  46  Ind. 
180,  following  Cayuga  County  Nat.  Bank  v. 
Daniels,  47  N.  Y.  631. 

Insufficiency  of  Mere  Indorsement  Without  De- 
livery of  Bill  of  Lading.  —  See  Buffington  v, 
Curtis,  15  Mass.  52S,  8  Am.  Dec.  115. 

3.  Right  of  Pledgee  to  Retain  Possession  — 
England.  —  Roberts  v.  Wvatl,  2  Taunt.  268; 
Donald  v.  Suckling,  7  B.  &  S.  783;  Halliday 
v.  Holgate,  L.  R.  3  Exch.  302. 

United  States.  —  Yeatman  v.  New  Orleans 
Sav.  Inst.,  95  U.  S.  764;  Picquel  v.  Swan,  4 
Mason  (U.  S.)  443. 

Alabama.  —  Noles  v.  Marable,  50  Ala.  366: 
Geron  v.  Geron,  15  Ala.  558,  50  Am.  Dec.  143; 
Cocke  v.  Chaney,  14  Ala.  65. 

California.  —  Gilman  v.  Curtis,  (Cal.  1884)3 
Pac.  Rep.  114;  George  v.  Pierce,  123  Cal.  172; 
Sonoma  Valley  Bank  v.  Hill,  59  Cal.  107; 
Wright  v.  Ross,  36  Cal.  414;  Goldstein  v.  Hort, 
30  Cal.  372. 

Dakota.  —  Van  Cise  v.  Merchants  Nat.  Bank, 
4  Dak.  485. 

Georgia.  —  McCalla  v.  Clark,  55  Ga.  53;  Mc- 
Crary  v.  King,  27  Ga.  26;  Hall  v.  Page,  4  Ga. 
428,  48  Am.  Dec.  235. 

Illinois.  —  Cooper  v.  Ray,  47  111.  53. 

Indiana.  —  Franklin  Nat.  Bank  v.  White- 
head, 149  Ind.  560,  63  Am.  St.  Rep.  302;  Deeter 
v.  Sellers,  102  Ind.  458;  Proctor  v.  Baldwin, 
S2  Ind.  370;  McEwen  v.  Jeffersonville,  etc.,  K. 
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property  pledged  unless  he  has  extinguished  the  debt  secured  or  made 
sufficient  tender  of  payment.1 

Quantity  of  Property  Immaterial.  —  The  pledgee  has  a  right  to  hold  the  property 
until  the  debt  secured  is  paid,  and  the  pledgor  cannot  take  a  part  of  the  prop- 
erty because  the  remainder  would  probably  be  sufficient  to  pay  the  d<  bt 
secured.2 

Where  There  Are  Several  Securities.  — A  creditor  may  lawfully  take  and  hold 
several  securities  for  the  same  debt,  and  he  cannot  be  compelled  to  yield  up 
any  until  his  debt  is  paid.3 

Right  of  Pledgee  to  Maintain  Trover  Against  Pledgor.  —  If  the  property  pledged  is 
delivered  back  to  the  pledgor  for  a  temporary  purpose  only,  under  an  agreement 
that  it  is  to  be  redelivered  to  the  pledgee,  the  latter  may  maintain  against  the 
pledgor  trover  or  other  appropriate  remedy  to  recover  possession.'1 

Right  of  Pledgor  to  Access  to  Property  for  Purpose  of  Sale.  —  It  has  been  said  that 
where  property  is  pledged  by  the  delivery  of  a  warehouse  receipt  the  contract 
of  pledge  is  no  obstruction  to  the  pledgor's  access  to  the  property  for  the 
purpose  of  negotiating  a  sale  of  it  with  a  view  to  realizing  funds  for  the  pay- 
ment of  the  debt  or  to  do  anything  not  inconsistent  with  the  rights  of.  the 
pledgee.5 

b.  After  Pledgor's  Default.  —  If  the  pledgee  does  not  choose  to 
exercise  his  right  to  sell  upon  the  pledgor's  default  he  may  still  retain  the 
property  as  a  pledge.6 

c  After  Debt  Is  Barred  by  Statute  of  Limitations.  —  Where  a 
debt  is  secured  by  a  pledge  the  statute  of  limitations  has  no  effect  upon  the 


Co.,  33  Ind.  368,  5  Am.  Rep.  216;  Barr  v. 
Kane,  32  Ind.  416;  Elliott  v.  Armstrong, 
2  Blackf.  (Ind.)  198. 

Iowa.  —  Fl.  Dodge  First  Nat.  Bank  v.  O'Con- 
nell,  84  Iowa  377,  35  Am.  St.  Rep.  313. 

Kansas.  —  Best  v,  Crall,  23  Kan.  482,  33  Am. 
Rep.  185. 

Kentucky.  —  Pollock  v.  Smith,  (Ky.  1900)  54 
S.  W.  Rep.  740. 

Maine.  —  Eastman  v.  Avery,  23  Me.  248. 

Massachusetts.  —  Fowle  v.  Child,  164  Mass. 
210.  49  Am.  St.  Rep.  451 ;  Macomber  v.  Parker, 
14  Pick.  (Mass.)  497. 

Missouri.  —  Gaty  v.  Holliday,  8  Mo.  App. 
ir8. 

Montana.  —  Reardon  v.  Patterson,  19  Mont. 
231;  Stephens  v.  Hartley,  2  Mont.  504. 

.Wbraska.  —  yEtna  Ins.  Co.  v.  Wilcox  Bank, 
48  Neb.  544- 

New  Hampshire.  —  Bailey  v.  Colby,  34  N. 
H.  29,  66  Am.  Dec.  752;  Briggs  v.  Walker,  21 
X.  H.  72;  Cushing  v.  Breck,  10  N.  H.  m. 

New  York.  — Strong  v.  National  Mechanics' 
Banking  Assoc.,  45  N.  Y.  718;  Lewis  v.  Molt, 
36  N.  Y.  395;  Stief  v.  Hart,  1  N.  Y.  20;  Lein- 
kauf  Banking  Co.  v.  Grell,  62  N.  Y.  App.  Div. 
275;  Clark  v.  Costello,  79  Hun  (N.  Y.)  588; 
Hays  v.  Riddle,  1  Sandf.  (N.  Y.)  248;  Bush  v. 
Lyon,  9  Cow.  (N.  Y.)  52. 

Ohio.  —  Glidden  v.  Mechanics'  Nat.  Bank, 
53  Ohio  Si.  588. 

Oregon.  —  Gammons  v.  Holman,  11  Oregon 
234;  Dean  v.  Lawham,  7  Oregon  422. 

Pennsylvania.  —  Wells  v.  Archer,  10  S.  &  R. 
(Pa.)  412,  13  Am.  Dec.  682 
rick,  4  Watts  (Pa.)  414. 

Tennessee.  —  Johnson  v. 
(Tenn  )  396. 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 

Vermont.  —  Samson  v.  Rouse,  72  Vt.  422. 


Thompson  v.  Pat 
Smith,  11  Humph. 


Washington.  —  Muhlenberg  v.  Tacoma,  25 
Wash.  36. 

West  Virginia.  —  Parkeisburg  First  Nat. 
Bank  v.  Harkness,  42  W.  Va  156;  Roots  v. 
Mason  City  Salt,  etc.,  Co.,  27  W.  Va.  483. 

Wisconsin.  —  Heath  v.  Silverthorn  Lead 
Min.,  etc.,  Co.,  39  Wis.  146;  Brown  v.  Runals, 
14  Wis.  693. 

Wyoming .  —  De  Clark  v.  Bell,  (Wyo.  1901) 
65  Pac.  Rep.  852. 

Louisiana  Statute  as  to  Right  to  Retain  Prop- 
erty. —  Rev.  Civ.  Code  La.,  §  3164,  declares  that 
"  the  creditor  who  is  in  possession  of  the 
pledge  can  only  be  compelled  to  return  it 
when  he  has  received  the  whole  payment  of 
the  principal  as  well  as  the  interest  and  costs." 
Yeatman  v.  New  Orleans  Sav.  Inst.,  95  U.  S. 
764. 

1.  Reardon  v.  Patterson,  19  Mont.  231. 
Presumption  that  Pledgee's  Possession  Is  Right- 
ful.—  Robinson  v.  Boyd,  60  Ohio  St.  57. 

2.  Quantity  of  Property  Immaterial.  —  ./Etna 
Ins.  Co.  v.  Wilcox  Bank,  48  Neb.  544. 

3.  Several  Securities.  —  Union  Bank  v.  Laird, 
2  Wheat.  ('J.  S.)  390. 

Pledgee  May  Retain  Property  After  Recovery  of 
Judgment  Against  Pledgor  —  Judgment  neither 
Payment  nor  Extinguishment.  —  Donnell  v. 
Wyckoff,  49  N.  J.  L.  48,  citing  Scott  v.  Parkei, 
1  Q.  B.  809,  41  E.  C.  L.  787.  See  also  SmiLh  v. 
Strout,  63  Me.  205;  Sonoma  Valley  Bank 
v.  Hill,  59  Cal.  107. 

4.  Trover  Against  Pledgor.  —  Hays  v.  Riddle, 

1  Sandf.  (N.  Y.)  248,  citing  Roberts  v.  Wyatt, 

2  Taunt.  268. 

5.  Willets  v.  Hatch,  132  N.  Y.  41. 

6.  After  Pledgor's  Default.  —  Wright  v.  Ross, 
36  Cal.  414;  Citizens'  Bank  v.  Tiger  Tail  Mill, 
etc.,  Co.,  152  Mo.  145;  White  Mountains  R. 
Co.  v.  Bay  State  Iron  Co.,  50  N.  H.  57. 
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right  of  the  pledgee  to  retain  the  property  until  the  debt  is  paid,  but  simply 
destroys  and  defeats  the  pledgee's  remedies  against  the  pledgor  for  the 
recovery  of  the  debt,  and  it  is  well  settled  that  the  pledgee  is  entitled  to 
retain  the  property  notwithstanding  the  fact  that  the  statute  of  limitations 
might  be  successfully  pleaded  in  an  action  to  recover  the  debt.1 

6.  Necessity  for  Retention  of  Possession  by  Pledgee  —  a.  In  General.  —  The 
pledgee  must  not  only  obtain  possession  of  the  property  pledged,  but  must 
also  retain  possession,  and  a  delivery  back  of  the  property  with  the  consent 
of  the  pledgee  terminates  the  bailment  and  the  pledgee's  lien.* 

Redelivery  to  Pledgor  for  Temporary  Purposes.  —  It  is  well  settled  that  a  delivery  by 
the  pledgee  to  the  pledgor  for  a  mere  temporary  purpose,  as  for  shoeing  a 
horsg  which  has  been  pledged,  does  not  amount  to  an  interruption  of  the 
pledgee's  possession.  The  owner  is  but  a  mere  special  bailee  for  the  creditor. 
So,  when  the  debtor  is  employed  in  the  creditor's' service,  his  temporary  use 
of  the  pledged  article  in  the  creditor's  business  does  not  effect  a  restoration 
of  the  possession  to  the  debtor.  This  is  in  accordance  with  both  the  common 
and  the  civil  law.3 


1.  After  Debt  Is  Barred  by  Statute  of  Limita- 
tions.—  Kemp  v.  Westbrook,  I  Ves.  278; 
Wright  v.  Ross,  36  Cal.  414;  Hancock  v. 
Franklin  Ins.  Co.,  114  Mass.  155;  Chouteau 
v.  Allen,  70  Mo.  2go;  Miller  v.  Magee,  fSupm. 
Ct.  Gen.  T.)  2  N.  Y.  Supp.  156;  Jones  v.  Mer- 
chants' Bank,  6  Rob!.  (N.  Y  )  162;  Roots  v. 
Mason  City  Salt,  etc.,  Co.,  27  W.  Va.  483.  See 
also  Moses  v.  St.  Paul,  67  Ala.  16S;  Pollock 
v.  Smith,  (Ky.  1900)  54  S.  W.  Rep.  740;  Rawls 
v.  Atnerican  Mul.  L.  Ins  Co.,  27  N.  Y.  288, 
84  Am.  Dec.  280;  Camden  v.  Alkire,  24  W. 
Va.  674. 

In  Louisiana  it  is  held  that  the  pledge  of  a 
thing  legally  made  is  a  tacit  acknowledgment, 
of  the  debt  and  interrupts  prescription  against 
the  principal  obligation.  Scott  v.  Shreveport, 
20  Fed.  Rep.  714. 

2.  Necessity  for  Retention  of  Possession  by 
Pledgee  —  United  Slates.  —  Casey  v.  Cavaroc, 
96  U.  S.  467;  In  re  Harlow,  10  Nat.  Bankr.  Reg. 
280. 

Alabama.  —  American  Pig  Iron  Storage  War- 
rant Co.  v.  German,  126  Ala.  194. 

California.  —  Lilienthal  v.  Ballou,  125  Cal. 
T83:  George  v.  Pierce,  123  Cal  172;  Latta  v. 
Tutlon,  122  Cal.  27g,  68  Am.  St.  Rep.  30;  Mc- 
Fall  v.  Buckeye  Grangers'  Warehouse  Assoc., 
t22  Cal.  468,  68  Am.  St.  Rep  47;  Salinas  City 
Bank  v  Graves,  79  Cal.  192;  Palmtag  v. 
Doutrick,  59  Cal.  154,  43  Am.  Rep.  245;  Tiead- 
well  v.  Davis,  34  Cal.  601,  94  Am.  Dec.  770; 
Waldie  v.  Doll,  29  Cal.  555.  See  also  Hilliker 
v.  Kuhn,  71  Cal.  214. 

Connecticut. —  Huntington  v.  Sherman,  60 
Conn.  463. 

Illinois.  —  See  Cooper?/.  Ray,  47  111.  53. 

Iowa  — Valley  Nat.  Bank  v.  Jackaway,  80 
Iowa  512. 

Kansas.  —  Raper  v.  Harrison,  37  Kan.  243. 

Louisiana.  —  D'Meza's  Succession,  26  La. 
Ann.  35;  Geddes  v.  Bennett,  6  La.  Ann.  516. 

Maine.  —  Beeman  v.  Lawton,  37  Me.  543; 
Spaulding  v.  Adams,  32  Me.  211;  Eastman  v. 
Avery,  23  Me  248. 

Massachusetts.  —  Thompson  v.  Dolliver,  132 
Mass.  103;  Jarvis  v.  Rogers,  15  Mass.  389; 
Sumner  v.  Hamlet.  12  Pick.  (Mass.)  76;  Bon- 
sey  v.  Amee,  8  Pick.  (Mass.)  236;  Homes  v. 
Crane,  2  Pick.  (Mass.)  607;  Kimball  v.  Hil- 


dreth,  8  Allen  (Mass.)  167;  Walker  v.  Staples, 
5  Allen  (Mass.)  34. 

New  Hampshire.  —  Danforth  v.  Denny,  25 
N.  H.  155;  Walcott  v.  Keith,  22  N.  H.  196; 
Colby  v.  Cressy,  5  N.  H.  237. 

New  York.  —  Crquhart  v.  M'lver,  4  Johns 
(N.  Y.)  103;  Hays  v.  Riddle,  1  Sandf.  (N. 
Y.)  248.  See  also  McFarland  v.  Wheeler,  26 
Wend.  (N.  Y.)  467. 

North  Carolina.  —  Smith  v.  Sasser,  4  Jones 
L  (49  N.  Car.)  43. 

Oklahoma.  —  Jackson  v.  Kincaid,  4  Okla.  554. 
Tennessee.  —  See    Arendale    v.   Morgan,  5 
Sneed  (Tenn.)  703. 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 
Vermont.  —  Fletcher  v.  Howard,  2  Aik.  (Yt.) 
115,  16  Am   Dec.  686. 

Where  the  Pledgee  Takes  a  Mere  Momentary 
Possession  and  the  property  is  at  once  returned 
to  the  pledgor,  there  is  no  valid  pledge  as 
against  the  pledgor's  creditors.  McFall  v. 
Buckeye  Grangers'  Warehouse  Assoc.,  122 
Cal.  468,  68  Am.  St.  Rep.  47. 

3.  Eedelivery  to  Pledgor  for  Temporary  Pur- 
poses.—  Story  on  Agency,  §  299;  Story  on 
Bailments,       58,  230,  299. 

England.  —  Reeves  v.  Capper,  5  Bing.  N. 
Cas.  136,  35  E.  C.  L.  54;  Roberts  v.  Wyatt,  2 
Taunt.  268. 

United  States.  —  Casey  v.  Cavaroc,  96  I' 
S.  467. 

California .  —  Palnuag  v.  Doutrick,  59  Cal. 
154,  43  Am.  Rep.  245. 

Dakota.  — Van  Cise  v.  Merchants  Nat.  Bank, 
4  Dak.  485. 

Illinois.  —  Cooper  v.  Ray,  47  111.  53. 
Kansas.   —    Matthewson    v.    Caldwell,  59 
Kan.  126. 

Maine.  — Spaulding  v.  Adams,  32  Me.  211. 
See  also  Oakes  v.  Moore,  24  Me.  214,  \\  Am. 
Dec.  37g;  Bradeen  v.  Brooks,  22  Me.  463. 

Massachusetts.  —  Thayer  v.  Dwight,  104 
Mass.  254;  Walker  v.  Staples,  5  Allen  (Mass  ) 
34;  Macomber  v.  Parker,  14  Pick.  (Mass.)  407. 

JVciv  York.  —  Clark  v.  Costello,  79  Hun  (X. 
Y.)  5SS;  Hays  v.  Riddle,  1  Sandf.  (N.  Y.t  24-. 

The  Civil  Law  is  more  careful  than  the  com- 
mon law  in  denouncing  the  danger  of  Losing 
the  right  of  pledge  by  parting  with  anything 
like  permanent  or  continued  possession  to  the 
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Where  Pledgor  Assists  Pledge  Holder  in  Taking  Care  of  Property.  -After  the  property 
has  been  delivered  to  a  pledge  holder,  the  fact  that  the  pledgor,  with  or  with- 
out the  knowledge  or  consent  of  the  pledgee,  assists  the  pledge  holder  for  a 
time  in  taking  charge  of  the  property  does  not  necessarily  divest  the  lien  of  the 
pledgor  as  to  other  creditors.1 

■  Lending  Property  to  Third  Persons.  —  The  pledgee  does  not  lose  his  lien  by  hiring 
or  lending  the  property  to  persons  other  than  the  pledgor.3 

Effect  of  Relinquishment  of  Part  of  Property.  —  The  pledgee  may  waive  possession 
of  a  part  of  the  property  and  still  retain  his  lien  as  to  the  residue.8 

Effect  of  Delivery  of  Collaterals  to  Pledgor  for  Collection.  —  If  a  pledgee  of  collaterals 
puts  them  in  the  hands  of  the  pledgor  for  collection  he  does  not  lose  his  right 
and  title  thereto,  nor  to  the  proceeds  thereof,  the  pledgor  in  such  case  being 
regarded  as  the  representative  or  agent  of  the  pledgee.4 

Surrendering  Property  and  Taking  Possession  in  Another  Right.  —  As  a  general  propo- 
sition, if  a  pledgee  disregards  his  rights  under  the  contract  of  pledge  and 
intentionally  seeks  to  create  a  lien  on  the  same  property  by  other  means,  and 
to  hold  the  property  thereunder  —  for  example,  if  he  attaches  the  property  Or 
levies  an  execution  upon  it  — he  will  be  held  to  have  waived  the  lien  of  the 
pledge.5  It  has  been  held,  however,  that  where  the  pledgee,  for  the  purpose 
of  further  securing  his  debt,  but  with  no  intention  of  affecting  the  pledge, 
sues  out  an  attachment  and  continues  in  possession  of  the  property,  and  his 
object  is  merely  to  enforce  a  sale  of  the  property  for  the  satisfaction  of  his 
debt,  he  does  not  therebv  waive  his  lien.6 


:>!edgor;  and  it  preserves  very  clearly  the  dis- 
inction  between  pledge  and  hypothecation  or 
mortgage.  The  old  civil  law  of  the  Digest,  it 
i;  true,  was  more  indulgent,  and  permitted  the 
delivery  of  the  property  to  the  pledgor  without 
prejudice  to  the  security  in  a  manner  that 
.vould  not  be  allowed  at  the  present  day.  Per 
Bndley,  J.,  in  Casey  v.  Cavaroc.  96  U.  S.  467. 

The  Possession  of  an  Agent  Is  Sufficient. 
Sumner  v.  Hamlet.  12  Pick.  (Mass.)  76. 

Delivery  Back  to  Pledgor  as  Agent  Immate- 
rial.—  Rice,  etc..  Malting  Co.  International 
Bank.  185  111.  422. 

Redelivery  for  Transportation  in  Behalf  of 
Pledgee.  —  After  property  has  been  delivered 
to  the  pledgee,  if  the  latter  intrusts  it  again  to 
ihe  ple'dgot  as  his  agent  or  bailee  for  the 
special  purpose  of  transporting  il  in  behalf  of 
the  pledgee  and  to  restore  it  10  him  when  it 
reaches  its  destination,  the  pledge  will  never- 
theless remain  good.  Cooley  Minnesota 
Transfer  R.  Co.,  53  Minn.  327,  39  Am.  St. 
Rep  609,  55  Am.  &  Eng.  R.Cas.  bib,  following 
C  iS»y  v.  Cavaroc,  96  U.  S.  467 

Redelivery  to  Pledgor  for  Safe  Keeping.  —  In 
[u  re  Reeve,  rn  Iowa  260,  notes  were  given 
b>'  a  faiher,  who  was  a  banker,  to  his  daughter 
as  collateral  security,  and  she  returned  them 
to  him  for  ;;afe  keeping  and  collection,  and  it 
ivas  held  that  such  redelivery  did  not  deprive 
her  of  her  rights  in  the  notes  so  pledged  as 
collaterals. 

1.  Where  Pledgor  Assists  Pledge  Holder  in 
Taking  Care  of  Property.  —  Hilliker  v.  Kuhn.  71 
Cal.  214,  citing  Goldstein  v.  Nunan,  66  Cal. 
512-  Woods  v.  Btigbey,  29  Cal.  466 

Redelivery  to  Pledgor  —  Property  Liable  to 
Attachment  for  Pledgor's  Debts.  —  Salinas  City 
Bank  v.  Graves,  79  Cal.  192. 

Permitting  Pledgor  to  Paint  Property.  —  Where 
a  wagon  is  pledged,  the  fact  that  the  pledgor 
receives  such  possession  is  to  enable  him  to 
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paint  it  does  not  divest  the  pledgee  of  his  lien. 
Waldie  v.  Doll,  29  Cal.  555,  in  which  case  it 
appeared  that  the  wagon  was  being  painted 
while  it  was  on  the  pledgee's  premises. 

The  Pledgee  May  Lend  Property  to  the  Pledgor 
to  be  used  by  him  temporarily  without  losing 
his  lien.    Cooper  v.  Rav.  47  111.  53. 

2.  Lending  Property  to  Third  Persons.  —  Cooper 
v.  Ray,  47  111.  53. 

3.  Relinquishment  of  Part  of  Property.  —  Ma- 
comber  v.  Parker,  14  Pick.  (Mass.)  497. 

Retention  of  Property  by  Pledgor  for  Purpose  of 
Making  Sale  for  Pledgee's  Benefit  —  Lien  Not  Lost. 
—  Macomber  v.  Parker,  14  Pick.  (Mass.)  4g7, 
cited  with  approval  in  Casey  v.  Cavaroc,  96 
U.  S.  467. 

4.  Delivery  of  Collaterals  to  Pledgor  for  Collec- 
tion.—Jones  on  Pledges,  £^  86,88 ;  Colebrook  on 
ColHteral  Security  (2d  ed.),  £  2.  See  also  Casey 
v.  Cavaroc,  96  U.  S.  467;  Clark  v.  Iselin.  21 
Wall.  (U.  S  )  360;  Dodge  v.  Freedman's  Sav., 
etc.,  Co.,  2  MacArthur  (D.  C.)  420;  ///  re 
Reeve,  in  Iowa  260;  Way  v.  Davidson,  12 
Gray  (Mass.)  465,  74  Am.  Dec.  604;  While 
v.  Piatt,  5  Den.  (N.  Y.)  269;  Samson  v.  Rouse, 
72  Vt.  422. 

5.  Surrendering  Property  and  Taking  Possession 
in  Another  Right.  —  Valley  Nat.  Bank  v.  Jacka- 
way,  80  Iowa  512.  See  also  Jones  v.  Scoti, 
10  Kan.  33.  See  further  Jacobs  v.  Latour,  5 
Bing.  130,  15  E.  C.  L.  388;  Latta  v.  Tutton. 
122  Cal.  279,  68  Am.  St.  Rep.  30. 

Where  the  Pledgee  Buys  the  Property  when 
sold  under  an  execution  levied  by  himself,  this 
is  a  waiver  of  his  lien  under  the  pledge. 
Sickles  v.  Richardson,  23  Hun  (N.  Y.)  559. 

6.  Attachment  of  Property  Without  Waiving 
Lien.  —  Arendale  v.  Morgan,  5  Sneed  (Tenn.) 
703,  in  which  case  it  was  declared  that  the  rule 
stated  in  Story  on  Bailments,  299,  366,  was 
not  applicable  to  the  peculiar  facts  of  the  case. 
See  also  Guenther  v.  Cary,  (Ky.  1896)  34  S. 
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b.  Fraudulent  or  Wrongful  Dispossession  of  Pledgee.  —  Where 
the  pledgor  surreptitiously  or  fraudulently  obtains  possession  of  the  property 
from  the  pledgee,  such  wrongful  dispossession  does  not  affect  the  pledge, 
and  the  lien  will  continue  to  subsist.1 

c.  Substitution  of  Property. — Where  property  is  pledged  the  pledgor 
may,  with  the  consent  of  the  pledgee,  take  it  back  and  substitute  otlur 
property  for  it,  and  the  lien  will  subsist  upon  the  property  which  is  given 
in  lieu  of  that  first  pledged.2 

VII.  Pledgee's  Duties  as  Respects  Custody  and  Use  of  Property —  1.  In 
General.  —  It  may  be  stated  as  a  general  proposition  that  the  duties  and 
liabilities  of  a  pledgee  with  respect  to  the  custody,  care,  and  use  of  the 
property  are  the  same  as  those  of  a  bailee  for  hire.3 

2.  Liability  of  Pledgee  for  Preservation  and  Safe  Keeping  of  Property  —  a.  In 
General.  —  Where  property  is  pledged  it  is  incumbent  upon  the  pledgee  to 
exercise  ordinary  care  for  its  preservation  and  safe  keeping.4 

Duty  of  Pledgee  with  Respect  to  Collaterals. —  It  has  been  held  that  a  bank  to 
which  collateral  securities  are  pledged  must  exercise  such  care  and  diligence 
iti  the  custody  or  keeping  of  them  as  at  the  time  banks  of  common  prudence, 
in  like  situation  and  business,  usually  bestow  in  the  custody  or  keeping  oi 
similar  property  belonging  to  themselves,  and  that  the  care  and  diligence 
should  be  such  as  are  properly  adapted  to  the  preservation  and  protection  of 
the  property.5 


W.  Rep  232;  Whitaker  v.  Sumner,  20  Pick. 
(Miss)  3gg;  Townsend  v.  Newell,  14  Pick. 
(Mass  )  332;  Dinforih  v.  Denny,  25  N.  H.  155. 

Where  the  Pledgee  Has  Other  Demands,  not 
secured  by  the  pledge,  if  he  were  to  attach  the 
same  goods,  with  notice  to  the  officer  that  he 
di  1  not  waive  his  lien,  but  that  the  officer 
was  to  hold  the  possession  for  the  pledgee  and 
to  maintain  his  lien,  it  would  not  amount  to 
a  waiver.  Whitaker  v.  Sumner,  20  Pick. 
(Mass.)  399,  citing  Townsend  v.  Newell,  14 
Pick.  (Mass.)  332. 

Waiver  of  Lien  —  Question  of  Intention  to  Be 
Determined  from  Facts  of  Particular  Case.  — 
Lincoln  v.  Linde,  (N.  Y.  Super.  Ct.  Tr.  T.)  27 
Abb.  N.  Cas.  (N.  Y.)  278. 

Sale  of  Pledged  Property  by  Pledgee  under  Exe- 
cution —  Title  of  Purchaser  as  Against  Pledgee.  — 
Lincoln  v.  Linde,  (N.  Y.  Super.  Ct  Tr.  T.)  27 
Abb.  N.  Cas.  (N.  Y  I  278,  per  McAdam,  ]. 

1.  Fraudulent  or  Wrongful  Dispossession  of 
Pledgee. —  Wallace  v.  Woodgate,  1  C.  &  P. 
575,  ir  E.  C.  L  477;  American  Pig  Iron  Stor- 
age Warrant  Co.  v.  German,  126  Ala.  194; 
Palmtag  v.  Dnutrick,  59  Cal.  154,  43  Am.  Rep. 
215;  Way  v.  Davidson,  12  Gray  (Mass.)  466,  74 
Am.  Dec.  604;  Dinforih  v.  Denny,  25  N.  H. 
155;  Walcott  v.  Keith,  22  N.  H.  196;  Hays  v. 
Riddle,  1  Sandf.  (N.  Y.)  248;  Thompson  v. 
Patrick,  4  Walts  (Pa.)  414. 

2.  Substitution  of  Property.  —  Clark  v.  Iselin, 
21  Wall.  (U.  S.)  360;  Castle  v.  Hickman,  (Cal. 
1895)  41  Pac.  Rep.  1036;  Hays  v.  Riddle,  1 
Sandf.  (N.  Y.)  248;  Samson  v.  Rouse,  72  Vt. 
422.  See  also  Casey  v.  Cavaroc,  96  U.  S.  467; 
Palmtag  v.  Doutrick,  59  Cal.  154,  43  Am.  Rep. 
245;  Wright  v.  Ross,  36  Cal.  414;  Jarvis  v. 
Rogers,  15  Mass.  389;  Homes  v.  Crane,  2 
Pick  (Mass.)  607. 

3.  Duties  and  Liabilities  of  Bailee  for  Hire.  — 
H  mover  Nat.  Bank  v.  Brown,  (Tenn.  Ch.  1899) 
53  S.  W.  Rep.  206.  Se^  generally  the  title  Con- 
tracts of  Hire  (Law  of  Bailments),  vol.  7,  p. 
299. 


Rights  of  Pledgee  Where  Perishable  Property 
Perishes.  —  It  has  been  declared  that  if  the 
property  pledged  is  of  a  perishable  nature  and 
no  time  of  redemption  is  limited,  and  iht 
pledgor  delays  payment  until  the  property  has 
perished  and  spoiled,  the  pledgee  may  main- 
tain debt  against  the  pledgor  without  any 
remedy  on  the  part  of  the  pledgor  for  the  prop- 
erty pledged.    Ratcliff  v.  Davis,  Yelv.  178 

4.  Preservation  and  Safe  Keeping  of  Property. 

—  Story  on  Bailments,  i::;  323.  332,  cited  in 
St.  Losky  v.  Davidson,  6  Cal.  643.  See 
also  Trotter  v.  Crockett,  2  Port.  (Ala.)  401; 
Murphy  v.  Bartsch,  2  Idaho  603;  Baltimore 
Third  Nat.  Bank  v.  Boyd,  44  Md.  47,  22  Am. 
Rep.  35;  Ware  v.  Squyer,  81  Minn.  388:  Butler 
v.  Greene,  49  Neb.  280:  Donnell  v.  Wyckoff. 
49  N.  J.  L.  48;  Willets  v.  Hatch.  132  N.  Y.  4;: 
Fleming  v.  Northampton  Nat.  Bank,  (U.  S. 
Cir.  Ct.)  62  How.  Pr.  (N.  Y.)  177;  Stearns  v. 
Marsh,  4  Den.  (N.  Y.)  227,  47  Am.  Dec.  248; 
Hanover  Nat.  Bank  v.  Brown,  (Tenn.  Ch. 
1899)  53  S.  VV.  Rep.  206;  Anderson  p.  Carp- 
thers,  18  Wash.  520. 

Question  for  Jury  as  to  What  Constitutes  Due 
Care  of  Property.  —  Willeis  v.  Hatch.  132  N.Y.41. 

Pledgee  Liable  for  Gross  Negligence. —  Mur- 
phy v.  Bartsch,  2  Idaho  603. 

Authority  of  Pledgee  to  Employ  Watchman.  — 
In  Jarboe  v.  Templer,  38  Fed.  Rep.  213,  it  was 
held  that  the  employment  of  a  watchman  for 
the  property  at  the  expense  of  the  pledgor 
without  first  obtaining  his  consent  was  unau- 
thorized. 

Implied  Agreement  to  Use  Prudence  and  Care. 

—  Hanover  Nat.  Bank  v.  Brown,  (Tenn.  Ch. 
1899)  53  S.  W.  Rep.  206. 

Where  Live  Stock  Is  Pledged  it  is  incumbent 
upon  the  pledgee  to  exercise  discretion  in  feed- 
ing and  caring  for  it.  Anderson  v.  Car- 
others,  18  Wash.  520. 

5.  With  Respect  to  Collaterals.  —  Baltimore 
Third  Nat.  Bank  v.  Boyd,  44  Md.  47,  22  Am 
Rep.  35. 

862  Volume  XXII. 


Pledgee's  Duties    PLEDGE  AND  COLL  A  TERAL  SECURITY.       at*  to  Custody. 


Liability  of  Pledgee  After  Pledgor's  Default.  —  Even  after  the  pledgor  has  defaulted, 
the  pledgee  is  a  bailee  of  the  property,  and  must  exereisc  such  care  with 
respect  to  it  as  a  person  of  reasonable  prudence  would  exercise  under  the 
circumstances.  * 

Liability  of  Pledgee  as  Insurer. — All  that  is  required  of  a  pledgee  is  that  he 
shall  exercise  ordinary  diligence,  and  he  is  not  liable  as  an  insurer  of  the 
property.2 

What  Constitutes  Due  Care  of  Property.  —  In  determining  what  constitutes  ordi- 
nary care  on  the  part  of  the  pledgee  for  the  protection  and  preservation  of 
the  property,  the  nature  and  value  of  the  property,  the  means  of  protec- 
tion possessed  by  the  pledgee,  the  relation  of  the  parties,  and  other 
circumstances  must  be  considered.3 

stipulation  as  to  Pledgee's  Duty.  —  The  pledgor  and  the  pledgee  may  make 
express  stipulations  as  to  the  care  and  custody  of  the  property,  and  the  pledgee 
will  be  bound  or  released  according  to  the  particular  terms  thereof.4 

Larceny  of  Pledged  Property.  — ■  If  the  property  pledged  be  stolen,  the  rule  seems 
to  be  that  the  pledgee  is  not  absolutely  liable  nor  absolutely  excusable.  If 
the  theft  is  occasioned  by  his  negligence  he  is  responsible;  if  without  negli- 
gence he  is  discharged  ;  but  the  rule  is  that  he  is  bound  for  ordinary  care  and 
answerable  for  ordinary  negligence.5 

b.  Use  of'  Property  by  Pledgee  —  in  General.  —  As  a  general  proposition, 
the  pledgee  has  no  right  to  use  the  pledged  property  unless  its  character  is 
such  as  to  render  its  use  necessary  for  its  preservation;0  but  under  special 


Negligence  of  Bank  to  Which  Collaterals  Are 
Pledged.  —  In  Fleming  v.  Northampton  Nat. 
Bank.  (U.  S.  Cir.  Ct.)  62  How.  Pr.  (N.  Y.)  177, 
it  appeared  that  collaterals  had  been  pledged  10 
the  defendant  bank  and  were  taken  by  robbers. 
The  only  proof  of  negligence  was  that  there  was 
no  watchman  present  and  that  a  watchman 
whose  duty  it  was  to  watch  several  banks  in 
the  neighborhood  went  away  from  the  defend- 
ant's bank  at  four  o'clock  a.  m.  It  was  held 
1  hat  there  was  no  sufficient  evidence  of  negli- 
gence to  submit  10  the  jury. 

1.  After  Pledgor's  Default.  —  Butler  v.  Greene, 
49  Neb.  280. 

After  Debt  Has  Been  Paid. —  The  obligation 
of  the  pledgee  for  the  safe  custody  of  the  prop- 
ertv  pledged  does  not  cease  when  the  pledgor's 
debt  has  been  paid.  Baltimore  Third  Nat. 
Bank  v.  Bovd.  44  Md.  47,  22  Am.  Rep.  35. 

2.  Pledgee  Not  Insurer.  —  Anonymous,  2  Salk. 
522;  Robinson  v.  Hurley,  11  Iowa  410,  79  Am. 
Dec.  497;  Cooper  v.  Simpson,  41  Minn.  46,  16 
Am.  St.  Rep.  667;  Butler  v.  Greene,  49  Neb. 
280;  Abbetl  v.  Frederick,  (C.  PI.  Gen.  T.)  56 
How.  Pr.  (N.  Y.)  68.  See  also  Baltimore 
Third  Nat.  Bank  v.  Boyd,  44  Md.  47.  22  Am. 
Rep.  35. 

3.  What  Constitutes  Due  Care.  —  Willets  v. 
Hatch,  132  N.  Y.  4r:  Cutting  v.  Marlor,  78  N. 
Y.  458;  Hazard  v.  Wells,  (Buffalo  Super.  Ct. 
Gen.  T.)2  Abb.  N.  Cas.  (N.  Y.)  444,  per  Smith, 
J.  See  also  St.  Losky  v.  Davidson,  6  Cal. 
643. 

Liability  of  One  Joint  Pledgee  to  Another  for 
Caring  for  Property.  —  In  the  absence  of  a  con- 
tract that  compensation  for  services  shall  be 
paid,  joint  pledgees  of  property  cannot  recover 
of  each  other  compensation  for  services  ren- 
dered in  caring  for  it.  Central  Trust  Co.  v. 
New  York  F.quipment  Co.,  87  Hun  (N.  Y.)  421. 

4.  Stipulation  Binding  Pledgee.  —  It  would 
seem  that  wheie  the  pledgee  of  a  watch  ex- 


863 


pressly  contracts  to  keep  it  in  the  vault  of  a 
bank  he  has  no  right  10  carry  it  publicly  on 
his  person,  and  that  if  he  makes  a  display  of 
the  watch  and  leaves  it  within  the  reach 
of  thieves  and  it  is  stolen  he  is  liable  for  its 
loss.    Butler  v.  Greene,  49  Neb.  280. 

Stipulation  Releasing  Pledgee  from  Liability.  — 
Where  the  pledgors  stipulate  that  ihe  goods 
shall  be  stored  in  a  certain  warehouse  at  their 
risk  and  expense,  such  stipulation  operates 
to  release  the  pledgee  from  responsibility  only 
while  the  goods  remain  in  the  place  desig- 
nated. Upon  their  removal  the  pledgee's  lia- 
bility is  such  as  by  law  attaches  under  like 
contracts.  It  is  immaterial  that  the  goods 
were  removed  by  the  keeper  of  the  warehouse 
without  the  direction  or  knowledge  of  the 
pledgee,  as  it  is  his  duty  to  see  that  they  were 
kept  in  the  place  agreed  on,  or  if  a  removal 
was  necessary,  to  have  them  stored  in  a  secure- 
and  proper  place.  St.  Losky  v.  Davidson,  6 
Cal.  643. 

5.  Larceny  of  Pledged  Property.  —  Petty  v. 
Overall,  42  Ala.  145,  94  Am.  Dec.  634;  Abbett 
v.  Frederick,  (C.  PI.  Gen.  T.)  56  How.  Pr.  (N. 
Y.)  68.  See  also  Erie  Second  Nat.  Bank  v. 
Ocean  Nat.  Bank,  11  Blatchf.  (U.  S.)  362. 

Burden  to  Prove  Due  Care  Held  to  Be  upon 
Pledgee.  —  Ware  v.  Squyer,  81  Minn.  388. 

Pledgee  Liable  for  Larceny  of  Property  from 
Him  After  Tender.  —  Anonymous,  2  Salk.  522; 
Coggs  ?'.  Bernard,  3  Salk.  268. 

6.  Right  to  Use  Property.  —  Butler  v.  Greene, 
49  Neb.  280.  And  see  the  title  Deposit,  vol. 
9,  p.  285. 

The  Pledge  Is  Not  for  Use,  but  Merely  as  Se- 
curity.—  Dykers  v.  Allen,  7  Hill  (N.  Y.)  497, 
42  Am.  Dec.  87,  per  Chancellor  Walworth. 

Use  of  Property  by  Pledgee  Is  at  His  Peril.  — 
Lawrence  71.  Maxwell,  53  N.  Y.  rg 

How  Pledgee  May  Jeal  with  Property.  —  The 
pledgee   cannot   so   deal  with  the  property 
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circumstances,  depending  somewhat  upon  the  nature  of  the  property,  and  in 
all  cases  with  the  assent  of  the  pledgor,  express  or  implied,  the  property  may 
be  used  by  the  pledgee  in  any  way  consistent  with  the  general  ownership  and 
the  ultimate  rights  of  the  pledgor.1 

Accountability  of  Pledgee  for  Profits.  —  If  the  pledgee  uses  the  property  profitably 
he  is  accountable  to  the  pledgor  for  the  net  profits  which  have  accrued.2 

Detrimental  Use  of  Property  by  Pledgee.  —  Although,  it  would  seem,  a  wrongful 
use  of  the  property  does  not  work  a  forfeiture  of  the  pledgee's  lien,  the 
pledgee  is  answerable  for  any  injury  done  to  the  property  by  his  use  of  it.3 

Right  of  Pledgee  to  Use  Property  Without  Injuring  It.  —  The  pledgee  may  make  any 
use  of  the  property  which  is  not  detrimental  to  it,  especially  if  the  keeping  of 
the  property  is  a  charge  to  him  ;  e.  g.,  he  may  milk  a  cow  or  ride  a  horse.4 

VIII.  Title  of  Pledgor  After  Making  Pledge  —  1.  In  General.  —  A  con- 
tract of  pledge,  although  it  confers  upon  the  pledgee  the  title  in  the  sense 
that  he  is  entitled  to  maintain  trover  or  replevin  against  a  stranger,  does  not 
divest  the  pledgor  of  the  general  property  in  the  thing  pledged,  and  notwith- 
standing such  contract  the  pledgor  has  title  to  the  property  subject  to  the 
pledgee's  lien.5 


pledged  as  to  destroy  or  even  impair  its  value. 
Wheeler  v.  Newbould,  16  N  Y.  392,  per 
Brown,  J. 

California  Statute.  —  Civ.  Code  Cal.,  §  1835, 
provides  that  "  a  depositary  may  not  use  the 
thing  deposited,  or  permit  it  to  be  used  for  any 
purpose,  without  the  consent  of  the  depositor," 
and  section  2888  provides  that  no  title  to  the 
property  shall  pass  to  the  pledgee,  under  which 
it  has  been  held  that  the  pledgee  acquires  no 
right  to  make  general  use  of  the  property. 
Anderson  v.  Pacific  Bank,  112  Cal.  598,  53  Am. 
St.  Rep.  228. 

1.  Right  of  Pledgee  to  Use  Property  under 
Special  Circumstances.  —  Lawrence  v.  Maxwell, 
53  N.  Y.  19.  See  also  Mores  v.  Conham, 
Owen  123. 

2.  Profits  Derived  from  Use  of  Property.  —  Geron 
v.  Geron,  15  Ala.  558,  50  Am.  Dec.  143; 
Woodaid  v.  Fitzpatrick.  9  Dana  (Ky.)  117; 
Houton  v.  Holliday,  2  Murph.  (6  N.  Car.) 
1  r  1,  5  Am.  Dec.  522. 

3.  Detrimental  Use  of  Property  by  Pledgee.  — 
Thompson  v.  Patrick,  4  Watts  (  Pa.)  414.  See 
also  Cogg;  v.  Bernard,  3  Salk.  268;  Anony- 
mous, 2  Salk.  522;  Crocker  v.  Gullifer,  44  Me. 
491  69  Am.  D;c.  11S;  Stearns  v.  Marsh,  4 
Den.  (N.  Y.)  227,  47  Am.  Dec.  248;  De  Tolle- 
nere  v.  Fuller,  1  Mill  (S.  Car.)  117,  12  Am. 
Dec.  616;  Union  Trust  Co.  v.  Rigdon,  93  111. 
45S,  per  Baker,  j. 

Conversion  by  Pledgee.  —  Where  the  pledgee, 
Dy  the  use  to  which  he  puts  the  property,  exer- 
cises dominion  over  it  inconsistent  with  the 
special  right  of  possession  existing  by  virtue 
of  the  lien,  he  is  guilty  of  conversion.  Lamb 
v.  O'Reilly,  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.) 
212. 

Use  of  Harness  by  Pledgee.  —  The  pledgee  has 
no  right  to  use  harness  pledged  and  thereby 
wear  it,  however  inconsiderably.  Thompson 
v.  Patrick,  4  Watts  (Pa.)  414. 

Where  Wearing  Apparel  Is  Pledged,  the  pledgee 
has  no  right  to  use  it;  and  if  such  use 
is  made  by  the  pledgee,  whereby  the  property 
is  damaged,  the  pledgor  may  treat  the  use 
as  a  conveision  and  recover  the  value  of  the 
property.    Scott      Reed,  83  Minn.  203. 

4.  Anonymous,  2  Salk.  522.    See  also  Mores 
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v.  Conham.  Owen  123;  Coggs  v.  Bernard,  3 
Salk.  268;  Cortelyou  v.  Lansing,  2  Cai.  Cas. 
(N.  Y.)  200;  Thompson  v.  Patrick.  4  Watts 
(Pa.)  414- 

5.  General  Property  in  Pledgor  —  England, — 
K  uckein  v.  Wilson,  4  B.  &  Aid.  443,  6  E.  C.  L. 

553- 

United  States.  —  Livingston  v.  Story,  11  Pet. 
(U.  S.)  351;  Gilmer  v.  Mortis,  35  Fed.  Rep. 

682. 

Alabama.  —  Thomason  v.  Dill,  30  Ala.  444; 
Sims  v.  Canfield,  2  Ala.  555. 

Arkansas.  —  Hughes  v.  Johnson,  38  Ark. 
285.    _  •  J 

California.  —  Fernandez  v.  Tormey,  121  Cal. 
515;  Haber  v.  Brown,  101  Cal.  445;  Cross  v. 
Eureka  Lake,  etc  ,  Canal  Co..  73  Cal.  302,  2 
Am.  St.  Rep.  808;  Farmers'  Nat.  Gold  Bank  v. 
Wilson,  58  Cal.  600;  Ponce  v.  McElvy,  47  Cal. 
154:  Brewster  v.  Hartley,  37  Cal.  25,  99  Am. 
Dec.  237;  Wright  v.  Ross,  36  Cal.  414;  Hey- 
land  v.  Badger,  35  Cal.  404;  Dewey  v.  Bow- 
man, 8  Cal.  145. 

Dakota.  —  Everett  v.  Buchanan,  2  Dak.  249. 

Georgia.  —  National  Exch.  Bank  v.  Sibley, 
71  Ga.  726. 

Idaho  —  Murphy  v.  Bartsch,  2  Idaho  603. 

Illinois.  —  Rozett  v.  McClellan,  48  111.  345, 
95  Am.  Dec.  551;  Cooper  ■v.  Ray,  47  111.  53. 

Indiana.  —  Evans  v.  Darlington,  5  Blackf. 
(Ind.)  320;  Elliort  v.  Armstrong,  2  Blackf. 
(Irid.)  198. 

Kentucky.  —  Douglas  v.  People's  Bank,  86 
Ky.  176,  9  Am.  St.  Rep.  276;  Masonic  Sav. 
Bank  v.  Bangs,  84  Ky.  135,  4  Am.  St.  Rep.  197. 

Maine.  —  Eastman  v.  Avery,  23  Me.  248. 

Massachusetts.  —  Thompson  v.  Dolliver,  132 
Mass.  103;  Whitaker  7'.  Sumner,  20  Pick. 
(Mass.)  399;  Tuxworth  v.  Moore,  9  Pick. 
(Mass.)  ?47,  20  Am.  Dec.  479;  Walker  v. 
Staples,  5  Allen  (Mass.)  34. 

Minnesota.  —  Norton  v.  Baxter,  41  Minn. 
146,  16  Am.  St.  Rep.  679;  Van  Eman  v. 
Slanchfield,  13  Minn.  75. 

Missouri. — Gatv  v.  Holliday,  8  Mo.  App. 
118. 

Montana.  —  Durfee  v.  Harper,  22  Mont.  354. 
New  Hampshire.  — Jtnvrin  v.  Fogg,  49  N. 
H.  340;  Leach  v.  Kimball,  34  N.  H.  56S;  Goss 
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After  Pledgor's  Default.  —  It  is  well  settled  that  upon  the  pledgor's  default  the 
property  in  the  thing  pledged  does  not  become  absolutely  vested  in  the 
pledgee  and  that  the  general  property  still  remains  in  the  pledgor.1 

Statute  of  Limitations  as  Affecting  Pledgor's  Title.  —  Where  the  debt  secured  by  a 
pledge  becomes  outlawed,  the  pledgee  does  not  have  the  right  to  treat  what 
is  pledged  as  his  absolute  property,  but  he  should  sell  it  or  otherwise 
make  what  h^  can  out  of  it  and  apply  the  proceeds  to  the  payment  of  the 
pledgor's  debt;  and  if  he  does  not  do  so, he  will  continue  to  hold  the  property 
in  trust  for  the  benefit  of  himself  and  the  pledgor.2 

Where  the  Property  Pledged  Increases  or  Decreases  in  Value,  such  increase  or  decrease 
is  so  much  profit  or  loss  to  the  pledgor.3 

2.  Statutory  Provisions. — In  a  few  states,  particularly  California  and 
Georgia,  statutes  have  been  enacted  declaratory  of  the  common-law  doctrine 
that  where  goods  are  pledged  the  general  property  in  such  goods  shall  remain 


v.  Emerson,  23  N.  H.  38;  Clement  v.  Leverett, 
12  N.  H.  317;  Williams  v.  Little,  11  N.  H.  66; 
Jenness  v.  Bean,  10  N.  H.  266,  34  Am.  Dec. 
152. 

New  Jersey.  —  Donnell  v.  Wyckoff,  49  N.  J. 
L.  48;  Broadway  Bank  v.  McElrath.  13  N.  J. 
Eq.  24. 

New  York.  — Smith  v.  Savin,  141  N.  Y.  315; 
Fartvell  v.  Importers,  etc.,  Nat.  Bank,  go  N. 
Y.  483;  Lawrence  v.  Maxwell,  53  N.  Y.  ig; 
Markham  v.  Jaudon,  41  N.  Y.  235;  Wilson 
v.  Little,  2  M.  Y.  443,  51  Am.  Dec.  307;  Gar- 
lick  v.  James,  12  Johns.  (N.  Y.)  146,  7  Am. 
Dec.  294;  M'Lean  v.  Walker,  10  Johns.  (N.  Y.) 
471;  Cortelyou  v.  Lansing,  2  Cai.  Cas.  (N.  Y.) 
200;  Adderly  v.  Storm,  6  Hill  (N.  Y.)  624. 

North  Carolina.  —  McCoy  v.  Lassiter.  95  N. 
Car.  88;  Doak  v.  State  Bank,  6  Ired.  L.  (28  N. 
Car.)  309. 

Oklahoma. — Jackson  v.   Kincaid,  4  Okla. 
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Oregon.  —  Williams  v.  Gallick,  11  Oregon 
337.  See  also  Gammons  v.  Holman,  11  Ore- 
gon 284. 

Pennsylvania.  —  Muirhead  v.  Kirkpatrick,  21 
Pa.  St.  237. 

Texas.  —  Anderson  v.  Waco  State  Bank,  92 
Tex.  506,  71  Am.  St.  Rep.  867;  Luckett  v. 
Townsend,  3  Tex.  ng,  49  Am.  Dec.  723. 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 

Vermont. — Samson  v.  Rouse,  72  Vt.  422; 
Fletcher  v.  Howard,  2  Aik.  (Vt.)  115,  16  Am. 
Dec.  6Sr>. 

Was  Id  iiiiton.  —  Denny  v.  Cole,  22  Wash.  372; 
Marsh  v.  Wade,  1  Wash.  538. 

West  Virginia.  —  Parkersburg  First  Nat. 
Bank  v.  Harkness,  42  W.  Va.  156. 

Wistonsin. — -Winkler  v.  Magdeburg,  100 
Wis  421;  Geilfuss  v.  Corrigan,  95  Wis.  651, 
60  Am.  St.  Rep  143;  Fraker  v.  Reeve,  36  Wis. 
85;  Hilton  v.  Waring,  7  Wis.  492. 

Legal  Title  to  Pledged  Property  Passes  to 
Pledgee.  —  Gi! man  v.  Curtis,  (Cal.  1884)  3  Pac. 
Rep.  114;  Brewster  v.  Hartley.  37  Cal.  15,  99 
Am.  Ds-c.  237.  per  Rhodes,  J. 

Legal  Eight  to  Eestoration  upon  Payment  of 
Debt  Secured.  —  The  general  property  which 
the  pledgor  is  said  usually  to  retain  is  nothing 
more  than  a  legal  right  to  the  restoration  of 
the  thing  pledged  on  the  payment  of  the  debt. 
Wilson  v.  Little,  2  N.  H.  443,  51  Am.  Dec. 
307. 

Denial  by  Pledgee  of  Pledgor's  Title.  —  The 

pledgee  has  no  right  i?>  deny  tho  title  of  the 


pledgor.  If  there  are  conflicting  claims  to  the 
property  the  pledgee  has  a  complete  remedy 
by  bringing  an  action  in  the  nature  of  a  bill  of 
interpleader,  making  the  claimants  parties 
thereto,  and  asserting  his  own  rights  as 
pledgee  if  the  debt  has  not  been  paid  or  ten- 
dered.   Cass  v.  Higenbotam,  100  N.  Y.  248. 

Receiver  of  Pledgor  Succeeds  to  Latter's  Rights. 
—  Denny  v.  Cole,  22  Wash.  372. 

Pledgor  Cannot  Maintain  Trover  Against 
Stranger.  —  Bush  v.  Lyon,  9  Cow.  (N.  Y.)  52 

Effect  of  Death  of  Pledged  Animal  —  Loss  Falls 
on  Pledgor. —  Thomason  v.  Dill,  30  Ala.  444. 

Vendor's  Lien  Notes  —  Title  in  Property  Does 
Not  Pass  to  Pledgee.  —  Ensley  Lumber  Co.  v. 
Lewis,  121  Ala.  g4,  citing  Thomason  v.  Lewis, 
103  Ala.  426;  Berney  v.  Steiner,  108  Ala.  in, 
54  Am.  St.  Rep.  144;  Lake-Side  Land  Co.  v. 
Dromgoole,  89  Ala.  505. 

1.  After  Pledgor's  Default.  —  Mitchell  v.  Rob- 
erts, 17  Fed.  Rep.  776;  Williamson  v.  Culpep- 
per, 16  Ala.  211,  50  Am.  Dec.  175;  Wright  v. 
Ross,  36  Cal.  414;  Heyland  v.  Badger,  35  Cal. 
404;  Smith  v.  4Q  &  56  Quartz  Min.  Co.,  14  Cal. 
242;  Dewey  v.  Bo  wman,  8  Cal.  145 ;  Morgan  v. 
Dod,  3  Colo.  551 ;  Rozet  v.  McClellan,  48  III. 
345,  95  Am.  Dec.  551;  Norton  v.  Baxter,  41 
Minn.  146,  16  Am.  St.  Rep.  679;  Markham  v. 
Jaudon,  41  N.  Y.  235;  Stearns  v.  Marsh,  4 
Den.  (N.  Y.)  227,  47  Am  Dec.  248. 

Failure  of  Pledgor  to  Eedeem  in  Stipulated  Time. 
■ —  If  the  property  is  not  redeemed  by  the 
pledgor  by  the  time  stipulated,  it  does  not 
then  become  absolute  property  in  the  hands 
of  the  pledgee.  Cortelyou  v.  Lansing,  2  Cai. 
Cas.  (N.  Y.)  200,  in  which  case  Glanvil,  lib.  10, 
c.  1,  p.  59,  was  cited  in  support  of  the  propo- 
sition that  the  pledgee  in  such  cases  is  obliged 
to  have  recourse  to  aula  regis  and  to  sue  out 
an  original  writ  in  order  to  obtain  authority  to 
dispose  of  the  property. 

An  Acknowledgment  by  the  Pledgor  After  De- 
fault that  the  Pledgee  Has  an  Absolute  Property 
in  the  thing  pledged  will  not  conclude  or  affect 
his  rights  under  the  contract  of  pledge  where 
such  acknowledgment  is  only  his  unadvised 
opinion,  made  without  any  consideration. 
M'Lean  v.  Walker,  10  Johns.  (N.  Y.)  471. 

2.  Statute  of  Limitations.  —  Hancock  v. 
Frankiin  Ins.  Co.,  114  Mass.  155. 

3.  Effect  of  Increase  or  Decrease  in  Value  of 
Property. —  Boylan  v.  Huguet,  8  Nev.  345; 
Herrman  v.  Maxwell,  47  N.  Y.  Super.  Ct.  347; 
Stuart?'.  Bigler,  98  Pa.  St.  80. 
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in  the  pledgor,  subject  to  the  lien  of  the  pledge.1 

IX.  Special  Property  of  Pledgee  in  Pledged  Goods  —  1.  In  General.  — 

Although,  as  has  been  hereinbefore  shown,  a  contract  of  pledge  does  not  trans- 
fer the  title  to  the  pledgee,  but  gives  him  only  a  lien  upon  the  property  and 
the  right  to  retain  the  possession  until  the  debt  secured  is  paid,2  the  pledgee 
has  a  special  property  in  the  thing  pledged  which  entitles  him  to  the  posses- 
sion and  which  will  enable  him  to  maintain  detinue,  replevin,  or  trover  against 
any  one  who  interferes  with  his  right  of  possession.3 


1.  Statutory  Provisions.  —  See  the  statutes  of 
the  various  states  and  territories,  and  particu- 
larly Civ.  Code  Cal.  (1901),  §  2888;  2  Code  Ga. 
(1895),  §  2960.  See  also  Anderson  v.  Pacific 
Bank,  112  Cal.  598,  53  Am.  St.  Rep.  228; 
Haber  v.  Brown,  101  Cal.  445;  Halliday  v. 
Stewart  County  Bank,  112  Ga.  461;  Citizens 
Banking  Co.  v.  Peacock,  103  Ga.  171 ;  National 
Exch.  Bank  v.  Graniteville  Mfg.  Co.,  79  Ga.  22. 

2.  See  supra,  this  title,  Title  of  Pledgor  After 
Making  Pledge. 

3.  Special  Property  of  Pledgee  —  England.  — 
Kuckein  v.  Wilson,  4  B.  &  Aid.  443,  6  E.  C.  L. 
553;  Mores  v.  Conham,  Owen  123;  Coggs  v. 
Bernard,  3  Salk.  268;  Anonymous,  2  Sa!k.  522; 
Ratcliff  a.  Davis,  Yelv.  178. 

United  States.  —  Talty  v.  Freedman's  Sav., 
etc.,  Co.,  93  U.  S.  321;  Dows  v.  National  Exch. 
Bank,  91  U.  S.  618;  Gibson  v.  Stevens,  8  How. 
(U.  8)384;  Clark  v.  Iselin,  21  Wall.  (U.  S.) 
360;  Picquet  v.  Swan,  4  Mason  (U.  S.)  443; 
Gilmer  v.  Morris,  35  Fed.  Rep.  682;  Livingston 
v.  Story,  11  Pet.  (U.  S.)  351. 

Alabama.  —  American  Pig  Iron  Storage  War- 
rant Co.  v.  German,  126  Ala.  194;  Noles  v. 
Marable,  50  Ala.  366. 

Arkansas.  —  H  ughes  v.  Johnson,  38  Ark.  285 ; 
Fitzgerald  v.  Blocher,  32  Ark.  742,  29  Am. 
Rep.  3. 

California.  —  Brittan  v.  Oakland  Sav.  Bank. 
124  Cal.  282,  71  Am.  St.  Rep.  58;  Williams  v. 
Ashe,  in  Cal.  180;  Wright  v.  Ross,  36  Cal. 
414;  Heyland  v.  Badger,  35  Cal.  404;  Smith  v. 
49  &  56  Quartz  Min.  Co.,  14  Cal.  242:  Dewey 
v.  Bowman,  8  Cal.  145. 

Dakota.  —  Van  Cise  v.  Merchants'  Nat. 
Bank,  4  Dak.  485. 

Georgia.  —  Halliday  v.  Stewart  County 
Bank,  112  Ga.  461;  Henry  v.  State,  110  Ga. 
750,  78  Am.  Si.  Rep.  137;  National  Exch. 
Bank  v.  Sibley,  71  Ga.  726;  Hall  v.  Page,  4 
Ga.  428,  48  Am.  Dec.  235. 

Idaho.  —  Murphy  v.  Bartsch,  2  Idaho  603. 

Illinois. — Union  Trust  Co.  v.  Rigdon,  93 
111.  458;  Belden  v.  Perkins,  78  111.  449. 

Indiana.  —  Evans  v.  Darlington,  5  Blackf. 
(Ind.)  320;  Elliott  v.  Armstrong,  2  Blackf. 
(Ind.)  198. 

Kansas.  —  McCrum  v.  Corby,  11  Kan.  464. 

Maine.  —  Eastman  v.  Avery,  23  Me.  248. 

Massachusetts. — Forbes  v.  Boston,  etc.,  R. 
Co,.  133  Mass.  154,  9  Am.  &  Eng.  R.  Cas.  76; 
Thompson  v.  Dolliver,  132  Mass.  103;  Hatha- 
way v.  Haynes,  124  Mass.  311:  Chicago  Fifth 
Nat.  Bank  v.  Bayley.  115  Mass.  228;  New- 
comb  v.  Boston,  etc.,  R.  Corp.,  115  Mass.  233; 
Green  Bay  First  Nat.  Bank  v.  Dearborn,  115 
Mass.  219,  15  Am.  Rep.  92;  Cairo  First  Nat. 
Bank  v.  Crocker,  m  Mass.  163:  De  Wolf  v. 
Gardner.  12  Cush.  (Mass.)  19,  59  Am.  Dec.  165; 
Way  v.  Davidson,  12  Gray  (Mass.)  465,  74  Am. 
Dec.  604;  Homes  v.  Crane,  2  Pick.  (Mass.)  607. 


Minnesota.  —  Van  Eman  v.  Stanchfield,  13 
Minn.  75. 

Missouri.  —  Gaty  v.  Holliday,  8  Mo.  App. 
118;  Merchants'  Nat.  Bank  v.  Richards,  6 
Mo.  App.  454,  74  Mo.  77. 

New  Hampshire. — Janvrin  v.  Fogg,  49  N. 
H.  340;  Leach  v.  Kimball,  34  N.  H.  568:  Jones 
v.  Portsmouth,  etc.,  R.  Co  ,  32  N.  H.  544; 
Briggs  v.  Walker,  21  N.  H.  72. 

New  Jersey.  —  Donnell  v.  Wyckoff,  49  N.  J. 
L.  48;  Broadway  Bank  v.  McElrath,  13  N.  J, 
Eq.  24. 

New  Mexico.  —  Wells,  etc.,  Co.'s  Express  v. 
Walker,  9  N.  Mex.  456. 

New  York.  —  Toplitz  v.  Bauer,  161  N.  Y. 
325;  Gillet  v.  Bank  of  America,  160  N.  Y.  549; 
Strong  v.  National  Mechanics'  Banking  Assoc., 
45  N.  Y.  718;  Wheeler  v.  Newbould,  16  N.  Y. 
392;  Hawks  v.  Hinchcliff,  17  Barb.  (N.  Y.)  492; 
Huntington  v.  Mather,  2  Barb.  (N.  Y.)  538; 
Cortelyou  v.  Lansing,  2  Cai.  Cas.  (N.  Y.) 
200;  White  v.  Piatt,  5  Den.  (N.  Y.)  269;  Gar- 
lick  v.  James,  12  Johns.  (N.  Y.)  146,  7  Am. 
Dec.  294;  M'Lean  v.  Walker,  10  Johns.  (N.  Y.) 
471;  Haskins  v.  Kelly,  1  Robt.  (N.  Y.)  160; 
Hays  v.  Riddle,  x  Sandf.  (N.  Y.)  248. 

North  Dakota.  —  Grand  Forks  Second  Nat. 
Bank  v.  St.  Thomas  First  Nat.  Bank,  8  N. 
Dak.  50. 

Oregon.  —  Gammons  v.  Holman,  11  Oregon 

284. 

Pennsylvania.  —  Thompson  v.  Patrick,  4 
Watts  (Pa.)  414. 

Tennessee.  —  Johnson  v.  Smith,  11  Humph. 
(Tenn.)  396. 

Texas.  —  Luckett  v.  Townsend,  3  Tex.  119, 
49  Am.  Dec.  723. 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 
Vermont.  —  Samson  v.  Rouse,  72  Vt.  422; 
Fletcher  v.  Howard,  2  Aik.  (Vt.)  115,  16  Am. 
Dec.  686. 

Wisconsin.  —  Fraker    v.    Reeve,   36  Wis. 

85. 

Right  of  Pledgee  to  Maintain  Trover.  —  Easton 
v.  Hodges,  18  Fed.  Rep.  677;  Cincinnati  First 
Nat.  Bank  v.  Bates,  1  Fed.  Rep.  702;  Hall  v. 
Page,  4  Ga.  428,  48  Am.  Dec.  235;  Deeter  v. 
Sellers,  102  Ind.  458;  Strong  v.  National  Me- 
chanics Banking  Assoc.,  45  N.  Y.  718;  Hays 
v.  Riddle,  1  Sandf.  (N.  Y.)  248;  Cincinnati 
First  Nat.  Bank  v.  Kelly,  57  N.  Y.  34. 

The  Title  of  the  Pledgee  Is  a  Legal  Title.  — 
Noles  v.  Marable,  50  Ala  366;  Gilman  v. 
Curtis,  (Cal.  1884)  3  Pac.  Rep.  114. 

Right  of  Pledgee  to  Maintain  Detinue.  —  The 
pledgee  has  a  legal  title  to  the  possession  which 
will  entitle  him  to  maintain  detinue  against 
any  one  who  does  not  show  a  better  title. 
Noles  v.  Marable,  50  Ala.  366,  citing  1  Chitiy 
on  Pleading  122;  2  Parsons  on  Contracts  no; 
Reese  v.  Harris,  27  Ala.  301;  Parsons  v.  Boyd, 
20  Ala.  112. 
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When  the  Pledgor  Dies  the  property  remains  as  it  was  when  pledged.  It 
belongs  to  his  estate,  encumbered,  however,  with  the  charge  put  upon  it  by  the 
decedent  for  the  payment  of  his  debt.1 

Defeasible  Interest  of  Pledgee.  —  The  pledgee  has  merely  a  defeasible  interest  in 
the  property  pledged  or  an  interest  in  trust.2 

Title  of  Pledgee  Where  Paper  Is  Not  Indorsed  by  Pledgor.  —  It  has  been  held  that 
where  a  note  is  payable  to  the  order  of  a  named  person,  the  delivery  of  it  to 
another  without  indorsement  as  collateral  security  does  not  pass  the  legal 
title,  but  the  title  remains  in  the  person  to  whose  order  it  is  made  payable.3 

2.  Adverse  Possession  by  Pledgee.  —  Where  property  is  held  by  a  pledgee  as 
security  he  cannot  assert  that  he  holds  it  adversely  to  the  pledgor  and  thereby 
acquire  a  right  to  it  under  the  statute  of  limitations.4 

3.  Statutory  Provisions.  —  In  some  states  it  has  been  expressly  provided  by 
statute  that  the  pledgee  shall  have  a  special  property  for  the  purposes  of  the 
bailment.5 

X.  Priority  of  Pledgee's  Lien  —  in  General.  —  It  is  well  settled  that  a  con- 
tract of  pledge  gives  to  the  pledgee  a  lien  which  is  paramount  to  the  rights  of 
other  creditors  of  and  purchasers  from  the  pledgor.6 

As  Against  Creditors  Who  Have  No  Notice  of  Pledge.  —  Where  a  pledge  is  effectual 
and  the  property  has  been  duly  delivered  to  the  pledgee  a  valid  lien  is  created, 
and  it  is  immaterial  whether  those  who  assert  rights  superior  to  the  lien  of 


1.  Death  of  Pledgor.  —  Peters  v.  Nashville 
Sav.  Bank,  86  Tenn.  224. 

2.  Defeasible  Interest  of  Pledgee.  —  Hunt  v. 
Nevers,  15  Pick.  (Mass.)  500,  26  Am.  Dec.  616; 
Cincinnati  First  Nat.  Bank  v.  Kelly.  57  N. 
Y.  34- 

Pledgee  Regarded  as  Trustee.  —  Merchants' 
Nat.  Bank  v.  Richards,  6  Mo.  App.  454,  74 
Mo.  77. 

Status  of  Pledgee  upon  Default.  —  Where  the 
debt  secured  by  a  pledge  is  not  paid  when  it 
becomes  due  the  pledgee  does  not  become  the 
owner  of  the  property,  but  remains  a  bailee. 
Butler  v.  Greene,  49  Neb.  280. 

After  Payment  the  Pledgee  Has  No  Right  of 
Possession  and  Cannot  Maintain  Replevin.  —  Dun- 
can v.  Biennan,  83  N.  Y.  487. 

3.  Proctor  v.  Baldwin,  82  Ind.  370. 

4.  Adverse  Possession  of  Pledgee.  —  Cross  v. 
Eureka  Lake,  etc..  Canal  Co.,  73  Cal.  302,  2 
Am.  St.  Rep.  808.  See  also  to  the  same  effect 
Herrman  v.  Maxwell,  47  N.  Y.  Super.  Ct.  347. 

5.  Statutory  Provisions.  —  See  the  statutes  of 
the  various  slates  and  territories  and  particu- 
larly 2  Code  Ga.  (1895),  §  2960.  See  also 
Halliday  v.  Stewart  County  Bank,  112  Ga.  461; 
Citizens  Banking  Co.  v.  Peacock,  103  Ga.  171. 

6.  Priority  of  Pledgee's  Lien  —  United  States. 
—  Means  v.  Randall  Bank,  146  U.  S.  620; 
Reynes  v.  Dumont,  130  U.  S.  354;  National 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.,  104  U. 
S.  54;  Jerome  v.  McCarter,  94  U.  S.  734; 
VVeiler  v  Dreyfus,  26  Fed.  Rep.  824;  Jenkins 
v.  Mayer,  2  Biss.  (U.  S.)  303. 

Alabama.  —  American  Pig  Iron  Storage  War- 
rant Co.  v.  German,  126  Ala.  194;  Nobles  v. 
Christian,  etc.,  Grocery  Co.,  113  Ala.  220;  Leh- 
man v.  Tallassee  Mfg.  Co.,  64  Ala.  567. 

California.  —  Brewster  v.  Hartley,  37  Cal. 
15,  9';  Am.  Dec.  237. 

Colorado.  —  Schoyerz/.  Leif,  n  Colo.  App.  49. 

Georgia.  —  Hall  v.  Page,  4  Ga.  428,  48  Am. 
Dec.  235. 

Illinois. — Furness  v.  Union  Nat.  Bank,  147 


111.  570;  Cooper  v.  Ray,  47  111.  53;  Alderton  v. 
Conger,  78  111.  App.  533. 

Iowa.  —  Ft.  Dodge  First  Nat.  Bank  v.  O'Con- 
nell,  84  Iowa  377,  35  Am.  St.  Rep.  313. 

Kentucky.  —  Anheuser-Busch  Brewing 
Assoc.  v.  Daviess  County  Distilling  Co.,  (Ky. 
1899)  49  S.  W.  Rep.  541. 

Massac kusetts. —  Whipple  v.  Dutton,  175 
Mass.  365,  78  Am.  St.  Rep.  501;  Newcomb  v. 
Boston,  etc.,  R.  Corp.,  115  Mass.  233;  Chicago 
Fifth  Nat.  Bank  v.  Bayley,  115  Mass.  230; 
Lyon  v.  Coburn,  1  Cush.  (Mass.)  278;  Badlam 
v.  Tucker,  1  Pick.  (Mass.)  389,  11  Am.  Dec. 
202. 

Mimiesota. — Cooley  v.  Minnesota  Transfer 
R.  Co.,  53  Minn.  327,  39  Am.  St.  Rep.  609,  55 
Am.  &  Eng.  R.  Cas.  616. 

New  Mexico.  —  Wells,  etc.,  Co.'s  Express  v. 
Walker,  9  N.  Mex.  456. 

New  York.  —  Leinkauf  Banking  Co.  v. 
Grell,  62  N.  Y.  App.  Div.  275;  Bush  v.  Lyon, 
9  Cow.  (N.  Y.)  52. 

Pennsylvania.  —  Wells  v.  Archer,  10  S.  &  R. 
(Pa.)  412,  13  Am.  Dec.  682. 

Tennessee.  —  Ingles  Land  Co.  v.  Knoxville 
F.  Ins.  Co.,  (Tenn.  Ch.  1899)  53  S.  W.  Rep. 
mi. 

Texas.  —  Merchants  Nat.  Bank  v.  Barker,  8 
Tex.  Civ.  App.  332. 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 
Vermont.  —  Samson  v.  Rouse,  72  Vt.  422. 
See  also  Kidney  v.  Persons,  41  Vt.  386,  98  Am. 
Dec.  595. 

West  Virginia.  —  Parkersburg  First  Nat. 
Bank  v.  Harkness,  42  W.  Va.  156. 

Wisconsin. — Geilfuss  v.  Corrigan,  95  Wis. 
651,  60  Am.  St.  Rep.  143. 

Preference  of  Pledgee  Where  Another  Creditor 
Is  Secured.  —  When  a  pledge  is  made  for  the 
benefit  of  the  pledgee  and  a  third  person  who 
is  also  a  creditor,  and  the  fund  raised  is  in- 
sufficient to  pay  both,  (he  pledgee,  being  a 
creditor  in  possession,  is  entitled  to  preference. 
Hall  v.  Page,  4  Ga.  428,  48  Am.  Dec.  235. 
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the  pledge  had  notice  of  it  or  not.1 

Pledgee  Takes  Subject  to  Prior  Liens.  — Where,  however,  there  are  at  the  time  of 
the  contract  of  pledge  valid  subsisting  liens  upon  the  property,  the  pledgee 
takes  subject  to  such  prior  liens.2 

Priority  of  Pledgee's  Lien  in  Bankruptcy  Proceedings.  —  The  lien  of  the  pledgee  is  not 
divested  by  subsequent  bankruptcy  proceedings  against  the  pledgor.3 

Receivership  Subject  to  Pledge.  —  Where  property  is  pledged  and  afterwards  a 
receiver  is  appointed  for  the  pledgor,  the  receiver  and  other  creditors  of  the 
pledgor  take  subject  to  the  lien  of  the  pledge.4 

Subsequent  Assignment  for  Benefit  of  Creditors.  —  If,  after  a  contract  of  pledge  has 
been  made  and  the  property  has  been  duly  delivered  to  the  pledgee,  the 
pledgor  makes  an  assignment  for  the  benefit  of  creditors,  the  pledgee  will  be 
entitled  to  priority  over  other  creditors.5 

Priority  of  Pledge  over  Subsequent  Mortgage. — A  pledge  of  chattels  takes  precedence 
over  a  subsequent  mortgage.6 

Over  Subsequent  Attachment. — It  is  well  settled  that  when  property  is  pledged 
and  the  contract  of  pledge  is  perfected  by  a  delivery  of  the  property  to 
the  pledgee,  the  lien  of  a  subsequent  attachment  is  inferior  to  that  of  the 
pledgee;7  but  where  there  is  a  mere  executory  contract  of  pledge  and  the 


1.  As  Against  Creditors  Who  Have  No  Notice  of 
Pledge.  —  Cooley  v.  Minnesota  Transfer  R. 
Co.,  53  Minn.  327,  39  Am.  St.  Rep.  609.  See 
also  American  Pig  Iron  Storage  Warrant  Co. 
v.  German,  126  Ala.  194,  in  which  case  it  was 
declared  that  it  is  immaterial  that  others  have 
not  notice  of  the  pledge  if  the  property  pledged 
has  been  properly  delivered  to  the  pledgee. 
See  further  Burton  v.  Curyea,  40  111.  320,  89 
Am.  Dec.  350;  Solomon  v.  Bushnell,  11  Ore- 
gon 277,  50  Am.  Rep.  475. 

Priority  of  Pledgee's  Lien  as  Against  Claims  of 
Other  Creditors  of  Deceased  Pledgor.  —  Furness 
v.  Union  Nat.  Bank.  147  111.  570. 

Priority  of  Pledge  as  Against  Subsequent  Con- 
veyance by  Pledgor.  —  Newcombz'.  Boston,  etc., 
R.  Corp.,  115  Mass.  233. 

The  Lien  of  the  Pledgee  Is  Paramount  to,  and 
will  therefore  prevail  againsi, any  prior  equities 
existing  on  behalf  of  third  persons  of  which 
the  pledgee  had  no  notice,  or  of  which  he  was 
not  required  by  law  to  take  notice.  Per  Ben- 
nett, J.,  in  Douglas  v.  People's  Bank,  86  Ky. 
176,  9  Am.  St.  Rep.  276,  citing  Petitt  v.  Mem- 
phis First  Nat.  Bank,  4  Bush  (Ky.)  338.  See 
also  Fraser  v.  Charleston,  11  S.  Car.  487. 

Priority  of  Pledge  over  Execution.  —  Alderton 
v.  Conger,  78  111.  App.  533. 

Priority  of  Lien  of  Pledgee  over  Judgment.  — 
Smith  v.  Jennings,  74  Ga.  551. 

Purchase  of  Stock  at  Execution  Sale  with  Notice 
of  Pledge.  —  A  party  who  purchases  stocks  of 
an  incorporation  at  sheriff's  sale,  knowing  that 
the  certificates  of  such  stock  have  been  pre- 
viously hypothecated,  is  chargeable  with  notice 
of  such  fact,  and  takes  subject  to  the  claim  of 
the  pledgee.  Weston  v.  Bear  River,  etc., 
Water,  etc.,  Co.,  5  Cal.  186,  63  Am.  Dec.  117, 
in  which  case  this  point  was  not  presented. 

2.  Pledgee  Takes  Subject  to  Prior  Liens.  —  See 
Warren  v.  Barnett,  83  Ala.  208. 

Priority  of  Banker's  Lien.  —  Ordinarily  a  lien 
attaches  in  favor  of  a  bank  upon  the  securities 
and  moneys  of  the  customer  deposited  in  the 
usual  course  of  business  for  advances  which 
are  supposed  to  be  made  upon  their  credit. 
It  attaches  to  such  securities  and  funds,  not 


only  against  the  depositor,  but  against  the 
unknown  equities  of  all  others  in  interest,  un- 
less modified  or  waived  by  some  agreement, 
express  or  implied,  or  by  conduct  inconsistent 
with  its  assertion.  But  it  cannot  be  permitted 
to  prevail  againsi  the  equity  of  the  beneficial 
owner  of  which  the  bank  has  notice,  either 
actual  or  constructive.  National  Bank  v. 
Connecticut  Mut.  L.  Ins.  Co.,  104  U.  S.  54. 

3.  Bankruptcy  Proceedings.  —  Jerome  v.  Mc- 
Carter,  94  U.  S.  734;  In  re  Wiley,  4  Biss.  (U. 
S.)  171;  Jenkins  v.  Mayer,  2  Biss.  (U.  S.)  303. 
See  also  Yeatman  v.  New  Orleans  Sav.  Inst., 
95  U.  S.  764;  Dayton  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  37  Ohio  St.  208. 

4.  Eeceivership  Subject  to  Pledge.  —  American 
Pig  Iron  Storage  Warrant  Co.  v.  German,  126 
Ala.  194;  Samson  v.  Rouse,  72  Vt.  422.  See 
also  Loeb  v.  Peters,  63  Ala.  243,  35  Am. 
Rep.  17. 

5.  Subsequent  Assignment  for  Benefit  of  Credit- 
ors.—  Brent  v.  Washington  Bank,  10  Pet.  (U. 
S.)  596.  See  also  Union  Trust  Co.  v.  Trum- 
bull, 137  111.  146. 

6.  Priority  of  Pledge  over  Subsequent  Mort- 
gage.—  Cooper  v.  Ray,  47  111.  53;  Deeter  -■. 
Sellers.  102  Ind.  458. 

7.  Priority  of  Pledgee's  Lien  over  Subsequent 
Attachment — United  States.  —  Dumont  r\  Fry. 
13  Fed.  Rep.  423;  Continental  Nat.  Bank  r. 
Eliot  Nat.  Bank,  7  Fed.  Rep.  369. 

California.  —  See  also  Waldie  v.  Doll,  29 
Cal.  555. 

Georgia.  —  Printup  v.  Johnson,  19  Ga.  73; 
Kollock  v.  Jackson,  5  Ga.  154. 

Massachusetts.  —  Chicago  Fifth  Nat.  Bank  v. 
Bayley,  115  Mass.  230;  Badlam  v.  Tucker,  1 
Pick.  (Mass.)  389,  11  Am.  Dec.  202. 

Missouri.  —  Metchants  Nat.  Bank  v.  Rich- 
ards, 6  Mo.  App.  454,  74  Mo.  77. 

New  Hampshire.  —  Pettee  v.  Dustin,  58  N. 
H.  309;  Chapman  v.  Gale,  32  N.  H.  141;  Dan- 
forth  v.  Denny,  25  N.  H.  155;  Briggs  v. 
Walker,  21  N.  H.  72;  Hudson  v.  Hunt,  5  N. 
H.  538. 

New  Jersey.  —  Broadway  Bank  v.  McElrath, 
13  N.  J.  Eq.  24. 
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pledgee  fails  to  obtain  possession  of  the  property,  the  transaction  has  no  effect 
as  against  a  subsequent  attachment.1 

Where  Corporate  Stock  Is  Pledged  the  lien  of  the  pledge  is  superior  to  a  subse- 
quent attachment,  even  though  the  stock  is  not  transferred  to  the  pledgee  on 
the  books  of  the  corporation,  in  compliance  with  a  by-law  of  the  corporation, 
and  even  though  the  attaching  creditor  had  no  notice  or  knowledge  of  the 
pledge.2 

XI.  What  Debts  Secured  by  Pledge  —  in  General.  —  Where  property  is 
pledged  as  security  for  a  specific  debt  it  cannot  be  appropriated  by  the 
pledgee  to  other  debts;  and  it  is  well  settled  that  the  pledgee  has  no  right  to 
hold  the  property  for  any  other  debt  than  that  for  which  it  was  pledged,  and 
that  the  proceeds  of  the  property  cannot  be  applied  to  any  debt  other  than 
that  which  was  contemplated  in  the  contract  of  pledge.3 

Application  of  Payments.  —  Where  a  creditor  holds  two  notes  or  obligations, 
one  better  secured  than  the  other,  and  has  collateral  security  for  both  alike, 


New  York.  —  Leinkauf  Banking  Co.  v.  Grell, 
62  N.  Y  App  Div.  275. 

Oregon.  —  Dean  v  La  wham,  7  Oregon  422. 

Rhode  Island.  —  Beckwith  v.  Burrough,  13 
R.  I.  294. 

Tennessee.  —  Cornick  v.  Richards,  3  Lea 
(Tenn.)  1. 

Texas.  —  Merchants  Nat.  Bank  v.  Barker* 
8  Tex.  Civ.  App.  332;  Sanger  v.  Henderson,  1 
Tex.  Civ.  App.  412;  Schmick  v.  Bateman?  77 
Tex.  326;  Hudson  v.  Wilkinson,  61  Tex.  606; 
Osborn  v.  Koenigheim,  57  Tex.  91. 

Vermont.- — Cheever  v.  Meyer,  52  Vt.  66,  in 
\  which  case,  however,  the  attaching  creditor 
before  the  attachment  had  knowledge  of  facts 
whereby  he  was  put  on  inquiry  as  to  the 
pledge  of  the  stock. 

West  Virginia.  —  Parkersburg  First  Nat. 
Bank  v.  Harkness,  42  W.  Va.  156. 

Priority  of  Pledge  over  Garnishment. —  Cooley 
v.  Minnesota  Transfer  R.  Co.  53  Minn.  327, 
39  Am.  St.  Rep.  609,  55  Am.  &  Eng.  R.  Cas. 
616. 

1.  Where  Pledgee  Does  Not  Take  Possession.  — 
Rowell  v.  Claggett,  69  N.  H.  201. 

2.  Pledgee  of  Corporate  Stock.  —  Continental 
Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed.  Rep.  369. 
See  also  Broadway  Bank  v.  McElrath,  13  N.  J. 
Eq.  24;  Rogers  v.  New  Jersey  Ins.  Co.,  8  N. 
J.  Eq.  167;  Beckwith  v.  Burrough,  13  R.  I.  294; 
Cornick  v.  Richards,  3  Lea  (Tenn.)  1;  Cheever 
v.  Meyer,  52  Vt.  66. 

3.  Property  Pledged  Is  Not  General  Security  — 
England.  —  Green  v.  Farmer,  4  Burr.  2214;  Re 
Medewe,  26  Beav.  588;  Talbot  v.  Frere,  9  Ch. 
D.  568:  Vanderzee  v.  Willis,  3  Bro.  C.  C.  21. 

United  States.  —  Reynes  v.  Dumont,  130  U. 
S.  354  ;  J.  M.  Atherton  Co.  v.  Ives,  20  Fed.  Rep. 
894;  Cincinnati  First  Nat.  Bank  v.  Bates,  1 
Fed.  Rep.  702;  Boehm  v.  U.  S.,  20  Ct.  CI.  241; 
Boughton's  Case,  12  Ct.  CI.  330. 

Alabama.  —  St.  John  v.  O'Connel,  7  Port. 
(Ala.)  466. 

Illinois.  —  Ware  v.  Barnard,  etc.,  Mfg.  Co., 
94  111.  App.  498;  Baldwin  v.  Bradlev,  69  111.  32. 

Indiana.  —  Keller  v.  Orr,  106  Ind.  406. 

Kentucky.  —  Masonic  Sav.  Bank  v.  Bangs, 
84  Ky.  135,  4  Am.  St.  Rep.  197;  Woolley  v. 
Louisville  Banking  Co..  81  Ky.  527. 

Louisiana.  —  Teutonia  Nat.  Bank  v.  Loeb, 
27  La.  Ann.  no. 

Massachusetts.  —  Hathaway  v.  Fall  River 
Nat.  Bank,  131  Mass.  14;  Jarvis  v.  Rogers.  15 


Mass.  389;  Neponset  Bank  v.  Leland,  5  Met. 
(Mass.)  259. 

Nebraska.  —  Omaha  First  Nat.  Bank  v. 
Goodman,  55  Neb.  409.  58  Neb.  701;  Buffalo 
County  Nat.  Bank  v.  Hanson,  34  Neb.  455. 

New  York.  —  Gillet  v.  Bank  of  America,  160 
N.  Y.  549;  Powers  v.  Savin,  (Supm  Ct.  Gen. 
T.)  28  Abb.  N.  Cas.  (N.  Y.)  463,  139  N.  Y.  652, 
54  N.  Y.  St.  Rep.  934;  Burnap  v.  Potsdam 
Nat.  Bank,  96  N.  Y.  125;  Wyckoff  v.  Anthony, 
90  N.  Y.  442;  Duncan  v.  Brennan,  83  N.  Y. 
487;  Robinson  v.  Frost,  14  Barb.  (N.  Y.)  536; 
Mechanics,  etc..  Bank  v.  Livingston,  (C.  PI. 
Qen.T.)6  Misc.  (N.  Y.)  81 ;  Phillips  v.  Thomp- 
son, 2  Johns.  Ch.  (N.  Y.)  418,  7  Am.  Dec.  535; 
Wilmerding  v.  Hart,  Hill  &  D.  Supp.  (N.  Y.) 
305. 

North  Carolina.  —  Elizabeth  City  First  Nat. 
Bank  v.  Scott,  123  N.  Car.  538. 

Ohio.  —  Leonard  v.  Kebler,  50  Ohio  St.  444. 

Pennsylvania.  —  Blood  v.  Erie  Dime  Sav., 
etc.,  Co..  164  Pa.  St.  95;  Buckley  v.  Garrett, 
60  Pa.  St.  333,  100  Am.  Dec.  564. 

Tennessee.  —  Peters  v.  Nashville  Sav.  Bank, 
86  Tenn.  224;  Ball  v.  Stanley,  5  Yerg.  (Tenn.) 
199,  26  Am.  Dec.  263. 

Texas.  —  San  Antonio  Nat.  Bank  v.  Blocker, 
77  Tex.  73;  Anderson  v.  Sims,  (Tex.  1887)  4 
S.  W.  Rep.  471. 

Virginia.  —  Bacon  v.  Bacon,  94  Va.  686; 
Loyd  v.  Lynchburg  Nat.  Bank,  86  Va.  690; 
Gilliat  v.  Lynch,  2  Leigh  (Va.)  493. 

Wisconsin.  —  Milwaukee  First  Nat.  Bank  v. 
Finck,  100  Wis.  446. 

Holding  Property  as  Security  for  Other  Debts  — 
Where  Property  Has  Been  Converted  and  Pledged. 
—  The  pledgee  of  collateral  securities  which 
have  been  converted  by  the  pledgor  has  no 
right  against  the  true  owner  to  hold  them 
or  their  proceeds  for  the  payment  of  another 
debt  than  that  for  which  they  were  pledged. 
Myers  v.  Merchants'  Nat.  Bank,  (Supm.  Ct.) 
27  Abb.  N.  Cas.  (N.  Y.)  266. 

Where  a  Pledge  Is  Executed  by  Partners  as 
such  to  secure  claims  held  "  against  us,"  only 
partnership  debts  are  secured;  and  the  pledgee 
has  no  lien  upon  the  property  to  secure  a  note 
signed  by  one  of  the  partners  as  principal  and 
by  the  other  as  his  surety.  San  Antonio  Nat. 
Bank  v.  Blocker,  77  Tex.  73. 

Debt  Represented  by  Note  Secured. — Where 
collateral  is  given  to  secure  the  payment  of  a 
note  such  collateral  is  also  collateral  to  the  debt 
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he  has  a  right,  in  the  absence  of  any  modifying  agreement,  to  have  the  col- 
lateral applied  upon  the  obligation  which  is  most  precarious  by  reason  of 
being  least  secured.1 

Where  a  Judgment  Is  Recovered  by  the  Pledgee  upon  the  debt  secured  and  such 
judgment  is  not  paid,  the  judgment  does  not  operate  to  release  the  property 
from  the  lien  of  the  pledge,  but  it  may  be  held  as  security  for  the  judgment.3 

Parol  Evidence  as  to  Debt  Secured.  —  If  the  purpose  for  which  the  collateral 
security  was  given  is  expressed  in  writing,  parol  evidence  is  not  admissible  for 
the  purpose  of  varying  or  contradicting  such  writing  and  showing  that  other 
debts  than  those  expressed  were  intended  to  be  secured.3 

Interest.  —  The  pledgee  has  the  right  to  hold  the  property  pledged  as 
security  for  interest  upon  the  debt,  but  such  right  may  be  waived,  especially 
where  the  amount  of  interest  is  small.4 

Lawful  Charges  and  Necessary  Expenses.  — -It  is  well  settled  that  the  pledgee  is 
entitled  to  a  lien  upon  the  property,  not  only  for  the  particular  debt  secured, 
but  also  for  all  lawful  charges  which  he  has  paid  upon  the  property  and  for 
necessary  expenses  which  he  has  incurred.5 

Attorney's  Fees.  —  It  would  seem  that  where  the  pledgee  brings  an  action 
upon  collaterals  he  is  entitled  to  deduct  out  of  the  fund  realized  such  attor- 
ney's fees  as  are  reasonable,  but  where  he  agrees  with  an  attorney,  without 
consulting  the  pledgor,  to  pay  to  the  attorney  a  contingent  fee  which  is  about 
twice  as  much  as  the  fee  ordinarily  paid,  the  fund  realized  is  not  chargeable 
with  such  contingent  fee,  unless  it  is  shown  that  it  was  impracticable  to  con- 
sult the  pledgor  and  obtain  his  consent  to  the  employment  of  an  attorney 
upon  a  contingent  fee,  and  the  fund  in  such  a  case  will  be  chargeable  only 
with  a  reasonable  attorney's  fee.6 


represented  by  the  note.  Shrewsbury  Sav.  In- 
stitution's Appeal,  94  Pa.  St.  309. 

Expenses  of  Protest  Payable  to  Pledgee  out  of 
Proceeds.  —  Cincinnati  First  Nat.  Bank  v.  Kelly, 
57  N.  Y.  34. 

Rule  of  Text  Applicable  Where  United  States  Is 
Party.  —  Boughton's  Case,  12  Ct.  CI.  330,  citing 
Boston  Bank  Cases,  10  Ct.  CI.  545. 

1.  Application  of  Payments  —  Two  Debts.  — 
California  Nat.  Bank  v.  Ginty,  108  Cal.  148. 
Compare  Beach  v.  State  Bank,  2  Ind.  488, 
holding  that  where  a  debtor  gives  to  his  creditor 
collateral  security  upon  the  aggregate  amount 
of  several  separate  claims,  the  proceeds  of  such 
collateral  security  must  be  applied  pro  rata 
upon  each  of  the  claims. 

Pre-existing  Debts  Not  Contemplated.  —  Niles  v. 
Edwards,  90  Cal.  10. 

2.  Effect  of  Prosecuting  Debt  Secured  to  Judg- 
ment.—  Smith  v.  Strout,  63  Me.  205;  Fisher  v. 
Fisher,  98  Mass.  303;  King  v.  Hutchins,  28  N. 
H.  56T ;  Charles  v.  Coker,  2  S.  Car.  122. 

3.  Parol  Evidence  as  to  Debt  Secured.  —  Roose- 
velt v.  Mark,  6  Johns.  Ch.  (N.  Y.)  266;  Hardie 
v.  Wright,  83  Tex.  345. 

4.  Interest. —  Kullman  v.  Greenebaum,  92 
Cal.  403,  27  Am.  St.  Rep.  150.  See  also  Cin- 
cinnati First  Nat.  Bank  v.  Kelly,  57  N.  Y.  34, 

5.  Lawful  Charges  and  Necessary  Expenses.  — 
McCalla  v.  Clark,  55  Ga.  53  (assessments 
upon  corporate  stock);  Wells,  etc.,  Co.'s  Ex- 
press v.  Walker,  9  N.  Mex.  456  (same).  See 
also  Hurst  v.  Coley.  22  Fed.  Rep.  183. 

Right  of  Pledgee  to  Deduct  Sums  Paid  for 
Taxes.  —  Furness  v.  Union  Nat.  Bank,  147  111. 
570,  46  111.  App.  522. 

Freight  Advanced  by  Pledgee  on  Goods  Pledged. 
—  Clark  v.  Dearborn,  103  Mass  335. 


Expense  Incurred  in  Keeping  and  Maintaining 
Property.  —  Hills  v.  Smith,  28  N.  H.  369. 

Costs,  Expenses,  etc.,  Incurred  in  Conducting 
Arbitration.  —  Union  Ins.  Co.  v.  Central  Trust 
Co.,  157  N.  Y.  633,  in  which  case  the  condition 
of  the  pledge  was  the  pavment  of  the  award 

Expenses  Incurred  in  Clearing  Pledgor's  Title. 
—  Work  v.  Tibbits,  87  Hun  (N.  Y.)  352,/,/ 
Parker,  J. 

Expenses  Incurred  in  Defending  Validity  of 
Transfer  to  Pledgee.  —  Property  pledged  is  not 
chargeable  with  the  expense  which  the  pledgee 
has  incurred  in  defending  the  validity  of  the 
transfer  to  the  pledgee,  not  in  defending  the 
pledgor's  title.  Work  v.  Tibbits,  87  Hun 
(N.  Y.)  352. 

Premiums  Paid  upon  Policy  of  Insurance.  — 
Where  a  creditor  takes  out  a  policy  of  insur- 
ance upon  the  life  of  his  debtor  and  holds  it  as 
collateral  security,  and  where  the  evidence 
tends  strongly  to  show  that  in  paying  the 
premiums  he  advanced  the  money  as  matter 
of  account  between  himself  and  his  debtoi, 
the  net  amount  realized  on  the  policy  after  the 
debtoi's  death  should  be  applied  as  a  credit  on 
the  debt.    Raley  v.  Ross,  59  Ga.  862. 

Costs  Incurred  by  Pledgee  After  Conversion.  — 
In  St.  John  v.  O'Connel,  7  Port.  (Ala.)  466,  it 
was  held,  where  notes  were  pledged,  that  the 
pledgee  was  not  entitled  to  a  credit  for  costs, 
etc.,  which  he  had  incurred  in  endeavoring  to 
collect  the  notes,  inasmuch  as  he  had  pre- 
viously converted  the  notes. 

6.  Right  to  Deduct  Attorney's  Fees.  —  Cr.ss- 
man  v.  Whitall,  16  Neb.  592.  See  also  Plant- 
ers' Rice-Mill  Co.  z:  Merchants'  Nat.  Bank,  7S 
Ga.  574,  which  was  an  action  by  the  pledgee  ot 
a  warehouse  receipt  againstthe  warehouseman. 
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Effect  of  Renewals  by  Pledgor.  —  Where  property  is  taken  in  pledge  for  an  exist- 
in"-  indebtedness,  the  renewal  of  a  promissory  note  given  as  evidence  of  such 
indebtedness  will  not  affect  the  pledgee's  interest  in  the  property  pledged  in 
the  absence  of  an  agreement  to  the  contrary,  but  the  property  pledged  will 
stand  as  security  for  such  balance  of  indebtedness  in  its  new  form.1 

Where  Property  Expressly  Pledged  for  All  Debts  of  Pledgor.  —  The  terms  of  the  con- 
tract under  which  property  is  pledged  may  be  such  as  to  authorize  the  pledgee 
to  hold  the  property  for  the  satisfaction  of  all  the  pledgor's  debts,  and  it  is 
held  that  the  effect  of  a  contract  containing  such  stipulations  is  to  give  to  the 
pledgee  security  not  only  for  the  debts  in  existence  at  the  time  of  the  exe- 
cution of  the  contract,  but  also  for  any  future  advances  which  may  be  made 
to  the  pledgor.* 

Sufficiency  of  Evidence  to  Show  Continuing  Pledge.  —  It  is  not  the  rule  that  more 
than  a  preponderance  of  the  evidence  is  necessary  to  establish  a  continuing 
pledge,  the  rule  being  that  a  contract  of  pledge  is  to  be  construed  according 
to  the  same  rules  as  any  other  contract.3 

XII.  Remedies  of  Pledgee  Other  than  upon  Pledge  —  in  General.  —  The 
acceptance  of  a  pledge  does  not  suspend  the  pledgee's  remedies  against  the 
debtor  after  the  debt  falls  due,  and  the  pledgee  has  an  option  either  to  make 
the  debt  out  of  the  property  pledged  or  to  pursue  his  remedies  against  the 


1.  Effect  of  Renewals   by  Pledgor  —  United 

States.-Ca.se  v.  Fant,  (C.  C.  A.)  53  Fed. 
Rep.  41. 

Alabama.  —  Cullum  v.  Branch  Bank,  23  Ala. 
797;  Conner  v.  Banks,  18  Ala.  42,  52  Am.  Dec. 
209. 

Colorado.  —  Collins  v.  Dawley,  4  Colo.  138, 
34  Am.  Rep.  72. 

Georgia.  —  Holmes  v.  Langston,  noGa.  861; 
Partridge  v.  Williams,  72  Ga.  807;  Bonner  v. 
Woodall,  51  Ga.  177. 

Maryland.  —  Williams  v.  National  Bank,  72 
Md.  441. 

New  York.  —  Burnap  v.  Potsdam  Nat.  Bank, 
96  N.  Y.  125;  Holland  Trust  Co.  v.  Waddell, 
75  Hun  (N.  Y.)  104,  affirmed  151  N.  Y.  666. 
See  also  Merchants'  Nat.  Bank  v.  Hall,  83  N. 
Y.  338,  38  Am.  Rep.  434- 

Ohio.  —  Dayton  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  37  Ohio  St.  208. 

Pennsylvania.  —  Lancaster  County  Nat. 
Bank's  Appeal,  122  Pa.  St.  31;  Shrewsbury 
Sav  Institution's  Appeal.  94  Pa.  St.  309. 

Vermont.  —  Pinney  v.  Kimpton.  46  Vt.  83. 

2.  Express  Stipulations  for  Continuing  Pledge. 
—  Chuck  -o.  Freen,  M.  &  M.  259,  22  E.  C.  L. 
302;  Douglas  v.  Reynolds,  7  Pel.  (U.  S.)  113; 
Dumont  v.  Fry,  13  Fed.  Rep.  423;  Stanley  v. 
Chicago  Trust,  etc..  Bank,  165  111.  295; 
Eichelberger  v.  Murdock,  10  Md.  373,  69  Am. 
Dec.  140;  Moors  v.  Washburn,  147  Mass.  344; 
Merchants'  Nat.  Bank  v.  Hall,  83  N.  Y.  338, 
affirming  18  Hun  (N.  Y  )  176;  Mechanics',  etc., 
Bank  v.  Livingston,  (C.  PI.  Gen.  T  )  6  Misc. 
(N.  Y.)8i;  Sitgreaves  v.  Farmers',  etc.,  Bank, 
49  Pa.  St.  359. 

Security  for  Subsequent  Debt  of  Same  Kind.  — 
Where  a  collateral  was  pledged  pursuant  to  a 
contract  containing  a  stipulaiion  that  "  if  we 
shall  come  under  any  other  liability,  or  enter 
into  any  other  engagement  with  said  bank 
while  it  is  the  holder  of  this  obligation,"  the 
proceeds  of  the  security  might  be  applied 
either  to  the  debt  secured  or  any  other  liability 
to  said  bank,  it  was  held  that  the  property 


pledged  was  good  as  securily  for  any  sub- 
sequent debt  of  the  same  kind,  but  not  for  a 
draft  drawn  on  and  accepted  by  the  pledgor. 
Loyd  v.  Lynchburg  Nat.  Bank,  86  Va.  690. 

3.  Sufficiency  of  Evidence  to  Show  Continuing 
Pledge.  —  Omaha  First  Nat.  Bank  v.  Goodman, 
55  Neb.  409,  disapproving  Baylies  on  Sureties 
and  Guarantors,  p.  7,  n.  1,  and  a  note  to  Lent 
v.  Padleford,  2  Am.  Lead.  Cas.  141,  wheiu 
the  cases  cited  do  not  support  the  statement 
made. 

Debt  Due  from  Pledgee  as  Member  of  Partner- 
ship.—  Where  a  member  of  a  partnership 
pledges  property  to  secure  a  loan  to  him,  and 
it  is  stipulated  that  the  pledgee  may  make  syle 
upon  default,  and  that  any  surplus  remaining 
after  the  payment  of  the  debt  contracted  at  the 
time  "  shall  be  applicable  to  any  other  note  or 
claim  against  me,"  the  pledgee,  after  a  sale, 
may  apply  the  balance  in  his  hands  after  pay- 
ing the  individual  debt  secured  to  the  payment 
of  firm  debts  for  which  the  pledgor  is  liable. 
Hallowell  v.  Blackstone  Nat.  Bank,  154  Mass. 
359.  citing  Chuck  v.  Freen,  M.  &  M.  259,  22  E, 
C.  L.  302,  and  Singer  Mfg.  Co.  v.  Allen,  122 
Mass.  467. 

Pledge  to  Secure  "Unsecured  Liability."  —  In 
Wilson  v.  Carothers,  (Ky.  1897)43  S.  W.  Rep. 
684,  the  property  was  pledged  to  be  held  by 
the  pledgee  "  as  a  collateral  and  continuing 
security  for  the  payment  of  our  notes  this  day 
executed,  or  any  other  unsecured  liability  or 
liabilities  of  ours;"  and  it  was  held  that  the 
language  was  broad  enough  to  include  any  lia- 
bilities of  the  pledgors. 

Meaning  of  Words  "  As  Their  Interest  May  Ap- 
pear."—  Where  an  insurance  policy  is  given 
as  collateral  security  and  is  made  payable  to 
the  pledgees  "  as  their  interest  may  appear  " 
and  the  contract  is  made  in  relation  to  a 
specific  debt,  the  phrase  "  as  their  interest 
may  appear  "  is  n^t  to  be  read  as  applying  10 
any  new  interest  not  in  existence  when  the 
contract  was  made.  Ware  v.  Barnard,  etc., 
Mfg.  Co.,  94  III.  App.  498. 
871  Volume  XXII. 


Conversion  PLEDGE  AND  COLLATERAL  SECURITY.  of  Property. 


pledgor  in  the  same  manner  as  if  the  contract  of  pledge  had  not  been  made.1 
Effect  of  Recovery  of  Judgment  by  Pledgee  for  Debt  Secured.  —  After  the  debt  secured 
has  become  due  the  pledgee  may  sue  the  debtor  and  recover  a  judgment 
against  him  for  the  amount  of  the  debt,  without  destroying  or  in  the  least 
affecting  his  lien  on  the  property  pledged.2 

Remedy  Against  Pledgor  Notwithstanding  Loss  of  Property  by  Pledgee.  —  Where  the 
property  pledged  is  lost  notwithstanding  the  exercise  of  due  care  by  the 
pledgee,  he  has,  nevertheless,  a  remedy  for  his  money  against  the  pledgor, 
for  the  law  requires  nothing  extraordinary  of  the  pledgee,  but  only  that  he 
shall  use  ordinary  care  for  the  restoring  of  the  property.3 

Deficiency  After  Sale.  —  Where  the  pledgee  sells  the  property  fairly  and  with- 
out collusion  for  the  best  price  obtainable,  and  it  produces  less  than  the  debt, 
he  is  entitled  to  recover  against  the  pledgor  for  the  deficiency.4 

XIII.  Rescission,  Release,  and  Alteration  of  Contract  of  Pledge  — 
Waiver  of  Conditions.  —  Provisions  in  a  contract  of  pledge  may,  like  provisions  in 
other  contracts,  be  waived.5 

Alteration  of  Contract.  —  The  rights  and  obligations  of  the  parties  to  a  contract 
of  pledge  may  be  modified  or  altered  at  their  pleasure,  e.  g.,  after  the  prop- 
erty has  been  pledged  the  parties  may  stipulate  that  it  shall  be  kept  at  some 
particular  place  or  by  some  particular  person.6 

Release  of  Pledge.  —  The  pledgor  and  pledgee  may  enter  into  an  agreement 
releasing  the  property  from  the  lien  of  the  pledge.7 

XIV.  Conversion  of  Property  Pledged  —  1.  By  Pledgor.  —  Where  the 
pledgee  delivers  the  property  to  the  pledgor  under  an  agreement  to  return  it 
or  other  property,  and  the  pledgor  refuses  to  make  such  return,  the  pledgor 
is  guilty  of  conversion  and  the  pledgee  may  maintain  trover  or  replevin 
against  the  pledgor  and  is  not  confined  to  an  action  for  breach  of  contract.8 


1.  Pledgor's  Right  of  Action  Against  Pledgee 
Notwithstanding  Pledge.  —  2  Kent's  Com. 
581.  cited  in  Wheeler  v.  Newbould,  16 
N.  Y.  392;  Johnson  v.  Smith,  11  Humph. 
(Tenn.)  396.  See  also  Ehrlich  u.  Evvald, 
66  Cal.  97;  Sonoma  Valley  Bank  ?>. 
Hill,  59  Cal.  107;  Robinson  v.  Hurley,  11 
Iowa  4T0,  79  Am.  Dec.  497;  Whitaker  v.  Sum- 
ner,  20  Pick.  (Mass. )399;  Townsend  v.  Newell, 
14  Pick.  (M.iss)  332:  Beckwith  v.  Siblev,  11 
Pick.  (Mass.)  482;  Elder  v.  Rouse,  15  Wend. 
(N.  Y.)  218;  Case  v.  Boughion,  11  Wend.  (N. 
Y.>io5;  Langdon  v.  Buel  9  Wend.  (N.  Y.)  80; 
Butterworth  v.  Kennedy,  5  Bosw.  (N.  Y.)  143; 
Rutland  Bank  v.  Woodruff,  34  Vt.  89. 

2.  Effect  of  Recovery  of  Judgment  by  Pledgee 
After  Debt  Secured.  —  Jones  v.  Scott,  10  Kan. 
33;  Fisher  v.  Fisher,  98  Mass.  303;  Pate  v. 
Hoffman,  61  Hun  (N.  Y.)  386;  Sickles  v.  Rich- 
ardson, 23  Hun  (N.  Y.)  566;  Lincoln  v.  Linde, 
(N.  Y.  Super.  Ct.  Tr.  T.)  27  Abb.  N.  Cas.  (N. 
Y.)  278.  See  also  Dewey  v.  Bowman,  8  Cal. 
145;  Fisher  v.  Fisher,  98  Mass.  303;  Grand 
Island  Sav.,  etc..  Assoc.  v.  Moore,  40  Neb. 
686;  Morse  v.  Woods,  5  N.  H.  297. 

Lien  Discharged  Where  Judgment  Is  Paid  or 
Collected.  —  Pate  v.  Hoffman,  61  Hun  (N.  Y.) 
386 

Pledge  Precludes  Attachment  by  Pledgee  of 
Other  Property.  ■ —  Cleverly  v.  Brackett,  8  Mass. 
150.  This  case  is  criticised  in  a  note  by  the 
editor. 

3.  Loss  of  Property  by  Pledgee.  —  Coggs  v. 
Bernard,  3  Salk.  268;  Anonymous,  3  Salk.  268. 

Not  Necessary  to  Tender  Property  Before  Bring- 
ing Action  Against  Pledgor.  —  Clark  v.  Young, 
1  Cranch  (U.  S.)  181. 


4.  Deficiency  After  Sale.  —  Per  Lord  Thurlow 
in  Toak  v.  Hartley,  2  Dick.  785,  2  Bro.  C.  C. 
125,  cited  in  Hatch  v.  While,  2  Gall.  (U.  S.)  152. 
See  also  Mauge  v.  Heringhi,  26  Cal.  577; 
Dewey  -'.  Bowman,  8  Cal.  145. 

5.  Waiver  of  Conditions.  —  Boehm  v.  U.  S.,  20 
Ct.  CI.  241. 

6.  Alteration  of  Contract. —  British  Columbia 

Bank  v.  Marshall.  8  Sawy.  (U.  S.)  29.  See  also 
Macomber  v.  Parker,  14  Pick.  (Mass.)  497; 
Mercantile  Trust  Co.  v.  Atlantic  Trust  Co  ,  69 
Hun  (N.  Y.)  264. 

7.  Release  of  Pledge.  ■ —  Williams  v.  Gallick. 

11  Oregon  337. 
Consideration  for  Abandonment  of  Lien.  —  It 

would  seem  that,  in  order  to  be  obligatory  on 
the  pledgee,  a  contract  to  give  up  a  pledge 
must  be  based  on  a  legal  consideration.  Clark 
v.  Costello,  79  Hun  (N.  Y.)  588. 

Effect  of  Release  of  Portion  of  Property.  —  A  re- 
lease of  part  of  an  undivided  portion  of  things 
pawned  or  pledged  will  operate  as  an  ex- 
tinguishment pro  tanto.  Macomber  v.  Parker, 
14  Pick.  (Mass.)  497. 

Release  Procured  from  Pledgee  by  Fraud.  — 
Where  the  pledgee  is  induced  by  fraud  10  re- 
lease the  property  from  his  lien,  such  release 
is  not  binding  upon  him,  and  upon  discovery 
of  the  fraud  he  may  rescind  the  transaction 
and  reassert  his  claim  upon  the  property  as 
against  persons  who  have  connived  at  such 
fraud.    Easton  ?/.  Hodges,  18  Fed.  Rep.  677. 

8.  Conversion  by  Pledgor. —  Wayz/.  Davidson, 

12  Gray  (Mass.)  465.  74  Am.  Dec.  604.  See 
also  Gibson  v.  Boyd,  3  N.  Bruns.  150:  Hall  v. 
Page,  4  Ga.  428,  48  Am.  Dec.  235;  Hays  v. 
Riddle,  1  Sandf.  (N.  Y.)  248. 
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2.  By  Pledgee  —  in  General.  —  If  the  property  pledged  is  misapplied  or  dis- 
posed of  by  the  pledgee  in  violation  of  the  contract  under  which  it  is  held, 
he  is  guilty  of  conversion,  and  the  pledgor  can  proceed  against  him  as  in 
trover  for  the  unlawful  possession  of  the  property.1  The  pledgor,  however, 
instead  of  bringing  trover  may  waive  the  tort  and  bring  an  action  of  assump- 
sit;2 and  it  has  been  held  that  the  pledgee  may  maintain  detinue  against  the 
pledgor.3 

Stipulation  Not  to  Part  with  Possession.  —  Where  the  pledgee  stipulates  that  he 
will  not  part  with  the  possession,  and  violates  such  stipulation,  the  pledgor  is 
entitled  to  maintain  trover.4 

Conversion  by  Pledgee's  Agent.  —  The  pledgee  is  liable  for  any  conversion  of  the 
property,  whether  it  is  made  by  himself  or  his  agent.5 

Pledgor's  Remedies  in  Equity.  —  Where  the  pledgee  converts  the  property 
pledged,  e.  g.,  where  upon  a  tender  of  the  debt  he  refuses  to  surrender  the 
property,  or  where  he  makes  a  wrongful  sale  of  the  thing  pledged,  the  pledgor 
has  no  remedy  in  equity,  because  he  has  an  adequate  remedy  at  law  by  an 
action  of  trover  or  detinue.6 

Pledgee  Who  Has  Bill  of  Sale. — A  pledgee  of  personal  property  who  has  a  bill  of 
sale  absolute  in  form  can  pass  a  full  title  to  a  bona  fide  purchaser  for  value 
without  notice  of  the  pledge.7 

Burden  of  Proving  Conversion.  —  Where  an  indorser  of  a  note  is  sued  upon  it,  if 
the  plaintiff  has  received  any  collateral  security  for  its  payment,  the  burden 
of  proof  is  on  the  defendant  to  show  that  such  collateral  security  has  been 
improperly  disposed  of.8 

Conversion  of  Collateral  Securities.  —  It  is  a  rule  applicable  to  collateral  securities 
generally  that  if  the  pledgee  transfers  pledged  paper  to  a  third  person  without 
authority  of  the  pledgor,  he  will  be  deemed,  at  the  election  of  the  pledgor, 
to  have  taken  it  at  its  face  value  in  satisfaction  of  the  debt  for  which  it  was 
pledged  to  him,  and  may  be  regarded  as  having  pledged  to  his  assignee  his 
own  personal  responsibility,  and  not  that  of  his  pledgor;  and  no  subsequent 
reassignment  of  such  paper  to  himself  will  restore  him  to  his  original  rights.9 

Conversion  of  Corporate  Stock.  —  Where  the  pledgee  of  corporate  stock  does  not 
put  it  to  his  own  use  in  any  respect  or  exercise  any  dominion  over  it  in 

1.  Conversion  by  Pledgee.  —  Nelson  u.  O.ven,      Flowers  v.  Sproule,  2  A.  K.  Marsh.  (Ky.)  54; 

113  Ala.  372;  Hancock  v.  Franklin  Ins.  Co.,  Bryson  ? .  Rayner,  25  Md.  424,  90  Am.  Dec.  69. 

114  Mass.  155;  Stephens  v.  Hartley,  2  Mont.  7.  Bill  of  Sale  —  Sale  Absolute  by  Pledgee. — 
504;  White  Mountains  R.  Co.  v.  Bay  State  Williams  v.  Ashe,  111  Cal.  180,  citing  Smith  v. 
Iron  Co.,  50  N.  H.  57;  Cortelyou  v.  Lansing,  Clews,  114  N.  Y.  190,  11  Am.  St.  Rep.  627; 
2  Cai.  Cas.  (N.  Y.)  200:  Reynolds  v.  Witte,  13  McNeil  v.  New  York  Tenth  Nat.  Bank,  46  N. 
S.  Car.  5,  36  Am.  Rep.  678.  Y.  325,  7  Am.  Rep.  341;  Weirick  v.  Mahoning 

2.  Assumpsit.  —  Cortelyou  v.  Lansing,  2  Cai.  County  Bank,  16  Ohio  St.  304,  and  Fullerton 
Cas.  (N.  Y  )  200.  v.  Sturges,  4  Ohio  St.  529.    See  also  Jarvis  v. 

Waiver  of  Tort  by  Bringing  Assumpsit. —  Han-  Rogers,  15  Mass.  389. 
cock  v.  Franklin  Ins.  Co.,  114  Mass  155.  Retention  of  Property  by  Pledgee  After  Wrong- 
Effect  of  Commingling  Money  Pledged  with  ful  Sale  Held  Not  a  Conversion.  —  Terry  v.  Bir- 
Other  Money.  — The  fact  that  money  specially  mingham  Nat.  Bank,  93  Ala.  599,  30  Am.  St. 
deposited  in  a  bank  by  way  of  pledge  was  Rep.  8g,  citing¥a.y  7.  Gray,  124  Mass.  500,  and 
afterwards  wrongfully  commingled  and  used  Day  v.  Holmes,  103  Mass.  306. 
as  funds  of  th;  bank,  without  the  knowledge  Transfer  of  Property  by  Pledgee  for  Innocent 
or  consent  of  the  pledgor,  cannot  be  urged  by  Purpose  of  Saving  His  Credit  Held  Not  a  Con- 
the  bank  as  effecting  any  change  in  the  con-  version. —  Day  v.  Holmes,  103  Mass.  306. 
tractual  relations  and  rights  of  the  parties.  8.  Burden  of  Proof.  —  Vose  v.  Yulee,  4  Hun 
Anderson  v.  Pacific  Bank,  112  Cal.  598,53  Am.  (N.  Y.)  628,  affirmed 64  N.  Y.  449. 
Si.  Rep.  228.  Burden  of  Proving  Loss  from  Conversion  of  Col- 

3.  Faulkner  v.  Santa  Barbara  First  Nat.  laterals  Held  to  Be  on  Pledgor. —  Fisher  -'. 
Bank,  130  Cal.  258.  George  S.  Jones  Co..  108  Ga.  490.    See  also 

4.  Contract  as  to  Possession. —  Meyer  Bros.  Brown  v.  Runals,  14  Wis.  693. 

Drug  Co  v.  Matthews,  69  Ark.  483.  9.  Conversion  of  Collateral  Securities. —  Haber 

5.  Conversion  by  Pledgee's  Agent.  —  Reynolds  v.  Brown,  101  Cal.  445,  in  which  case  the  court 
v.  Witte,  13  S  Car.  5.  36  Am.  Rep.  678.  cited  Hawks  v.  Hinchcliff,  17  Barb.  (N.  Y.)  502. 

6.  Pledgor  Has  No  Remedy  in  Equity  for  Con-  and  declared  that  this  rule  is  applicable  where 
version.   -  I.icombe  v.  Forstall,  123  U.  S.  562;  the  paper  pledged  is  not  negotiable. 
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defiance  of  the  pledgor,  but  transfers  it  to  be  held  for  him  and  takes  certifi- 
cates under  his  right,  with  a  power  of  attorney  coupled  with  his  interest, 
to  transfer  it  at  his  will  again,  there  is  no  conversion;  and  it  is  immaterial 
that  such  transfer  by  the  pledgee  is  for  the  purpose  of  avoiding  liability 
on  his  part  as  a  stockholder.1  It  is  well  settled  that  where  shares  of  stock 
are  pledged  the  only  right  which  the  pledgor  has  is  to  a  return  of  the 
precise  number  of  shares  in  the  same  corporation,  and  he  cannot  insist  upon 
a  return  of  the  identical  stock  which  he  pledged.2 

Necessity  for  Demand. — Where  the  pledgee  refuses  to  restore  the  property  upon 
a  tender  of  the  amount  of  the  debt  and  makes  an  unlawful  sale  of  the  prop- 
erty, no  demand  is  necessary  by  the  pledgor  before  commencing  an  action.3 

Necessity  for  Tender. — If  the  property  has  been  converted  by  the  pledgee  no 
tender  of  the  debt  secured  need  be  made  by  the  pledgor  before  bringing  an 
action  against  the  pledgee.4 

3.  Damages  —  in  General. — The  measure  of  damages  where  pledged  property 
is  converted  is  sometimes  a  question  of  law,  but  more  frequently  it  is  to  be 
left  to  the  discretion  of  a  jury.  In  cases  where  there  is  a  criterion  for  an 
accurate  computation,  that  criterion  must  be  followed,  and  it  becomes  then 
a  rule  of  law.5 

Exemplary  Damages.  —  Where  the  conversion  of  the  property  consists  of  its 
having  been  sold  at  a  private  sale,  the  tortious  act  of  the  pledgee  is  a  breach 
of  a  legal  duty  arising  out  of  the  contract,  for  which  the  damages  ought  to  be 
compensatory  merely.6 

Measure  of  Damages  Where  Pledgor  Has  Converted  Property.  —  When  the  person  guilty 
of  the  conversion  is  the  pledgor,  the  measure  of  damages  will  be  the  value  of 
the  pledge,  provided  that  such  value  is  a  sum  less  than  the  debt  secured;  if 
the  pledge  be  of  value  equal  to  or  greater  than  the  debt,  the  measure  of  dam- 
ages will  be  the  amount  due  on  the  debt  at  the  time  of  trial;  and  if  the  debt 

1.  Conversion  of  Corporate  Stock. —  Heath  v. 
Griswold,  5  Fed.  Rep.  573,  in  which  case  the 
question  was  whether  the  pledgee  had  dis- 
charged a  surety  on  a  note  which  was  secured 
by  the  stock. 

Right  of  Action  Where  Pledge  of  Stock  Was  Un- 
authorized.—  If  one  who  holds  mining  stocks 
in  secret  trust  for  another  pledges  them  for 
his  debt,  without  notice  to  the  pledgee  of 
the  interest  of  the  cestui  que  trust,  and  the 
pledgee  sells  the  stock  wilhout  previous  de- 
mand and  notice,  the  right  of  action  for  the 
conversion  is  in  the  pledgor,  and  not  in  the 
cestui  que  trust.  Thompson  v.  Toland,  48 
Cal.  gg. 

Where  Stock  Pledged  Remains  under  Control  of 
Pledgee.  —  In  Day  v.  Holmes,  103  Mass.  306, 
it  was  held  that  where  there  was  no  contract 
of  sale  of  the  stock  pledged,  no  money  or  other 
consideration  paid  or  agreed  to  be  paid  there- 
for by  the  transferee,  and  the  stock  was  taken 
back  after  indorsement  in  blank  by  the  trans- 
feror, so  that  it  remained  under  the  control 
of  the  pledgee  ready  for  delivery  to  the  pledgor 
on  payment  of  the  debt  secured,  there  was  no 
conversion;  and  the  same  rule  was  declared 
in  Wood  v.  Hayes,  15  Gray  (Mass.)  375. 

2.  Substitution  by  Pledgee  of  Shares  of  Stock.  — 
Atkins  v.  Gamble,  42  Cal.  86,  10  Am.  Rep. 
282.  See  also  Hubbell  v.  Drexel,  11  Fed.  Rep. 
115;  Krouse  v.  Woodward,  110  Cal.  63S;  Hay- 
ward  v.  Rogers,  62  Cal.  348;  Skiff  v.  Stoddard, 
63  Conn.  198;  Price  v.  Gover,  40  Md.  102; 
Horton  v.  Morgan,  ig  N.  Y.  170,  affirming  6 
Duer  (N.  Y.)  56;  Nourse  v.  Prime,  4  Johns. 
Ch.  (N.  Y.)  490,  8  Am.  Dec.  606;  Gilpin  v. 


Howell,  5  Pa.  St.  41  45  Am.  Dec.  720. 

Substitution  of  Bonds  for  Other  Similar  Bonds 
Where  Bonds  Have  Become  Worthless.  —  Where 
bonds  given  as  collateral  security  have  become 
worthless,  if  the  pledgor  makes  a  lender  of 
the  debt  and  demands  the  bonds,  and  the 
pledgee  is  unable  to  produce  the  bonds,  but 
produces  and  offers  oiher  bonds  of  similar 
charactei  identical  with  those  pledged  save  in 
the  numbers,  the  tender  is  not  good  unless  i( 
is  shown  that  the  bonds  offered  have  been 
continuously  in  the  pledgee's  possession,  be- 
cause the  pledgee  may  have  converted  the 
bonds  pledged  and  purchased  others  after  they 
had  become  worthless.  Stuari  v.  Bigler,  9S 
Pa.  St.  80,  distinguishing  Gilpin  v.  Howell,  5 
Pa.  St.  41,  45  Am.  Dec.  720. 

3.  Demand. —  Rosenzweig  v.  Frazer,  82  Ind. 
342. 

4.  Tender.  —  Story  on  Bailments,  §  34g.  cited 
in  Baltimore  Marine  Ins.  Co.  v.  Dalrymple,  25 
Md.  26g.  See  also  Fenn  v.  Bittleston,  7  Exch. 
152,  8  Eng.  L.  &  Eq.  483;  Edwards  v.  Hooper. 
11  M.  &  W.  363;  Meyer  Bros.  Drug  Co.  v. 
Matthews,  69  Ark.  483;  Everett  v.  Buchanan, 
2  Dak.  249;  Cox  z/.Albert,  78  Ind.  241;  Depuy 
v.  Clark,  12  Ind.  427;  Evans  v.  Darlington.  5 
Blackf.  (Ind.)  320;  Indiana,  etc.,  R.  Co.  v.  Mc- 
Kernan,  24  Ind.  62;  Cortelyou  v.  Lansing,  2 
Cai.  Cas.  (N.  Y.)  200;  Stearns  v.  Marsh,  4 
Den.  (N.  Y.)  227,  47  Am.  Dec.  248;  Wilson  v. 
Little,  2  N.  Y.  443,  51  Am.  Dec.  307. 

5.  Per  Kent,  J.,  in  Cortelyou  v.  Lansing,  2 
Cai.  Cas.  (N.  Y.)  200. 

6.  Exemplary  Damages.  —  Baltimore  Marine 
Ins.  Co.  v.  Dalrymple,  25  Md.  26g. 
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has  been  discharged  in  full  pending  the  action,  the  measure  of  damages  will 
be  such  a  sum  as  nominal  damages  as  will  be  sufficient  to  carry  the  costs.1 

Value  of  Property. — The  usual  measure  of  damages  in  an  action  for  the  con- 
version of  pledged  property  is  its  actual  value  at  the  time  of  the  conversion. 
But  this  is  not  in  all  cases  the  rule  of  damages.  If  the  thing  be  of  a  determi- 
nate and  fixed  value,  its  value  may  be  the  basis  of  the  damages;  but  where 
there  is  an  uncertainty  or  fluctuation  attending  the  value,  and  the  chattel 
rises  in  value  after  its  conversion,  the  pledgor  can  be  indemnified  only  by 
giving  to  him  the  amount  of  its  value  at  the  time  when  he  calls  upon  the 
pledgee  to  restore  it.2 

Counterclaim  by  Pledgor  for  Conversion.  —  In  an  action  by  the  pledgee  to  recover 
the  principal  debt,  the  pledgor  may  assert  a  counterclaim  for  the  conversion 
of  the  property  by  the  pledgee.3 

Conversion  by  Third  Person.  — -In  an  action  by  a  pledgee  against  a  third  person  for 
the  conversion  of  the  property,  the  measure  of  damages  is  the  full  value  of 
the  goods.4 

Conversion  of  Notes  and  Other  Collaterals.  —  Where  a  note  or  other  evidence  of  debt 
is  converted,  the  amount  expressed  upon  the  face  of  the  paper,  with  interest, 
is,  as  a  general  proposition,  the  measure  of  damages.5 


1.  Measure  of  Damages  in  Case  of  Conversion. 

—  Holmes  z\  Langston,  no  Ga.  861. 

Damages  for  Conversion  of  Bond  by  Pledgor.  — 
Where  the  pledgor  of  a  bond  obtains  posses- 
sion of  it  from  the  pledgee  and  converts  it, 
and  the  amount  due  to  the  pledgee  exceeds 
the  value  of  I  he  bond,  the  pledgee  is  entitled 
in  trover  against  the  p  ledger  to  the  value  of 
the  bond  and  interest  from  the  time  of  its  con- 
version, but  if  the  amount  to  the  pledgor  is 
less  than  the  value  of  the  bond  and  the  inter- 
est, the  measure  of  damages  is  the  balance  of 
the  account,  and  not  the  value  of  ihe  bond. 
Hays  v.  Riddle,  I  Sandf.  (N.  Y.)  248. 

Measure  of  Damages  Where  Sheriff  Has  Wrong- 
fully Levied  Execution  Against  Pledgor.  —  A 
sheriff  who  wrongfully  takes  the  goods  out 
of  ihe  pledgee's  possession  on  an  execu- 
tion against  the  pledgor  will  be  treated  as  in 
privity  with  the  owner,  and  in  an  action 
against  the  sheriff  by  the  pledgee  for  conver- 
sion the  sheriff  will  be  held  only  for  the  plain- 
tiff's special  interest  in  the  goods.  Treadwell 
v.  Davis,  34  Cal.  601,  94  Am.  Dec.  770. 

2.  Value  of  Property  as  Measure  of  Damages.  — 
Per  Kent,  J.,  in  Cottelvou  v.  Lansing,  2  Cai. 
Cas.  (M.  Y.)  200.  See  also  the  following  cases, 
wherein  the  doctrine  was  announced  that  as  a 
general  proposition  the  value  of  the  property 
is  to  be  taken  as  a  measure  of  damages:  Gay 
v.  Moss,  34  Cal.  125 ;  Douglass  v.  Kraft,  9  Cal. 
562:  Baltimore  Marine  Ins.  Co.  v.  Dalrymple, 
25  Md.  269;  Gay  v.  Moss,  34  Cal.  125;  Ains- 
worth  v.  Bowen,  g  Wis.  348.  See  further 
Sell  v.  Ward,  81  111.  App.  675. 

In  North  Dakota  it  has  been  declared  that  as 
the  pledgee  has  not  the  absolute  but  only  a 
special  interest  in  the  property  pledged,  in  an 
action  by  the  pledgee  for  conversion  of  the 
properly  the  measure  of  damages  is  not  neces- 
sarily the  value  of  the  property,  but  the  value 
of  his  special  interest  therein,  which  will  be 
measured  by  the  indebtedness  secured  by  the 
properly,  but  not  exceeding  the  value  of  the 
property.  Grand  Forks  Second  Nat.  Bank  v. 
St.  Thomas  First  Nat.  Bmk,  8  N.  Dak.  50. 

Where  Coin  Has  Been  Pledged.  —  Frothingham 
v.  Morse,  45  N.  H.  545. 


Where  Pledgee  Has  Made  Wrongful  Sale  at 
Full  Market  Value.  —  Fowle  v.  Ward,  113  Mass. 
548,  18  Am.  Rep.  534. 

Highest  Market  Value  —  Conversion  by  Pledgee. 
—  Conyngham's  Appeal,  57  Pa.  St.  474,  citing 
Monigomery  Bank  v.  Reese,  26  Pa.  St.  143. 

Value  as  of  Time  Subsequent  to  Conversion.  — 
Wilson  v.  Little,  2  N.  Y.  443  51  Am.  Dec.  307, 
distinguished  in  Baltimore  Marine  Ins.  Co.  v. 
Dalrymple,  25  Md.  269. 

Measure  of  Damages  Where  Pledgee  Compromises 
with  Maker  of  Collaterals. —  Union  Nat.  Bank 
v.  Post,  64  111.  App.  404.  See  also  Powell  v. 
Ong.  92  111.  App.  95. 

3.  Counterclaim.  —  Cass  v.  Higenbotam,  100 
N.  Y.  248. 

4.  Where  Third  Person  Converts  Property.  — 

Adams  v.  O'Connor,  100  Mass.  515,  1  Am. 
Rep.  137.  See  also  Sherman  v.  Finch,  71  Cal. 
68.  See  further  Heydon's  Case,  13  Coke  67; 
Pomeroy  v.  Smith,  17  Pick  (Mass.)  85;  Inger- 
soll  v.  Van  Bokkelin,  7  Cow.  (N.  Y.)67o;  Lyle 
v.  Barker,  5  Binn.  (Pa.)  457,  which  authorities 
were  cited  in  Treadwell  v.  Davis,  34  Cal.  601, 
64  Am,  Dec.  770. 

Measure  of  Damages  in  Trover  by  Pledgee 
Against  Stranger  for  Conversion  of  Collaterals.  — 
Hurst  v.  Coley,  15  F<d.  Rep.  645. 

5.  Conversion  of  Notes  and  Other  Collaterals.  — 
St.  John  v.  O'Connel,  7  Port.  (Ala.)  466.  See 
also  Harrell  v.  Citizens'  Banking  Co.,  in  Ga. 
846;  Hazzard  v.  Duke,  64  Ind.  220;  Blood  v. 
Erie  Dime  Sav.,  etc.,  Co.,  164  Pa.  St.  95;  De 
Clark  t>.  Bell,  (Wyo.  1901)  65  Pac.  Rep.  852. 
See  further  Fisher  v.  George  S.  Jones  Co.,  108 
Ga.  490. 

Where  the  Pledgee  Has  Converted  Collaterals 

the  measure  of  damages  is  the  amount  which 
the  pledgor  has  actually  lost  rather  than  the 
face  value  of  the  property.  Griggs  v.  Day, 
136  N.  Y.  152,  32  Am.  St.  Rep.  704;  Vose  v. 
Florida  R.  Co.,  50  N.  Y.  369;  Potter  v.  Mer- 
chants' Bank,  28  N.  Y.  641,  86  Am.  Dec.  273. 

Damages  for  Conversion  of  Corporate  Stock.  — 
Markham  v.  Jaudon,  41  N.  Y  235,  citing  Burt 
v.  Dutcher,  34  N.  Y.  493;  Scott  v.  Rogers,  31 
N.  Y.  676;  and  Romaine  v.  Van  Allen,  26  N. 
Y.  309. 
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Right  of  Pledgee  to  Recoup  Amount  of  Debt  Secured.  —  Where  the  pledgee  has  con- 
verted t lie  pioperty  pledged  he  is  entitled  to  a  deduction  of  the  amount 
secured  by  the  property.1 

Recoupment  by  Pledgee's  Assignee.  —  Where  the  property  is  sold  by  the  pledgee 
under  circumstances  which  amount  to  a  conversion,  the  assignee  has  the  same 
right  to  recoup  the  amount  of  the  pledgor's  indebtedness  as  the  pledgee 
would  have  if  an  action  of  trover  were  brought  against  him.3 

XV.  Larceny  of  Property  by  Pledgor. — The  pledgee  has  a  special  prop- 
erty in  the  thing  pledged;  and  if  the  pledgor  takes  the  property  from  the 
pledgee's  control  and  possession  with  the  fraudulent  intent  of  depriving  the 
pledgee  of  his  security,  the  pledgor  is  guilty  of  larceny.3 

XVI.  Pledgor's  Equity  of  Redemption  —  1.  In  General.  —  Where  property 
is  pledged  the  pledgor  has  the  right  to  redeem  it  upon  payment  of  the  debt 
due  to  the  pledgee  or  upon  performance  of  the  conditions  under  which  the 
property  is  held  by  the  pledgee;  and  if  a  stipulated  time  is  fixed  for  the  pay- 
ment of  the  debt  and  it  is  not  paid  at  such  time,  the  absolute  property  does 
not  pass  to  the  pledgee,  but  the  pledgor,  notwithstanding  his  default,  is 
entitled  to  redeem.4 


1.  Right  of  Pledgee  to  Recoup  Amount  of  Debt 
Secured —  England.  — Johnson  v.  Stear,  15  C.  B. 
N.  S.  330,  log  E.  C.  L.  330;  Chinery  v.  Viall,  5 
H.  &  N.  288;  Halliday  v.  Holgate,  L.  R.  3  Exch. 
299;  Brierly  v.  Kendall,  17  Q.  B.  937,  79  E. 
C.  L.  937. 

Alabama.  —  Nabring  v.  Mobile  Bank,  58 
Ala.  204. 

Arkansas.  —  Meyer  Bros.  Drug  Co.  v.  Mat- 
thews, 69  Ark.  483. 

California.  —  Gay  v.  Moss,  34  Cal.  125. 

Illinois.  —  Belden  v.  Perkins,  78  111.  449. 

Maryland.  —  Baltimoie  Marine  Ins.  Co.  v. 
Dalrymple,  25  Md.  271;  Stewart  v.  Rogers,  19 
Md.  117;  Abbott  v.  Gatch,  13  Md.  314,  71  Am. 
Dec.  635. 

Massachusetts.  —  Hancock  v.  Franklin  Ins. 
Co.,  114  Mass.  155;  Fisher  v.  Brown.  104  Mass. 
259,  6  Am.  Rep.  235;  Jarvis  v.  Rogers,  15 
Mass.  389;  Fowler  v.  Gilman,  13  Met.  (Mass.) 
267;  Briggs  v.  Boston,  etc.,  R.  Co.,  6  Allen 
(Mass.)  246,  83  Am.  Dec.  626.  See  also  Farrar 
v.  Paine,  173  Mass.  58. 

Michigan.  —  Ward  v.  Fellers,  3  Mich.  288. 

New  Jersey.  —  Donnell  v.  Wyckoff,  49  N. 
J.  L.  48;  Longstreet  v.  Phile,  39  N.  J.  L.  69 

New  York.  —  Wyckoff  v.  Anthony,  9  Daly 
(N.  Y.)  417;  Stearns  v.  Marsh,  4  Den.  (N.  Y.) 
227,  47  Am.  Dec.  248. 

Pennsylvania.  —  Work  v.  Etennett,  70  Pa.  St. 
484;  Neiler  v.  Kellev,  69  Pa.  St.  403. 

2.  Recoupment  by  Pledgee's  Assignee.  —  Taltv 
7>.  Freedman's  Sav.,  etc  ,  Ca.,  93  U.  S.  321; 
Belden  v.  Perkins,  78  111.  449.  See  also  Wil- 
liams v.  Ashe,  in  Cal.  180. 

Right  of  Pledgee  to  Recoup  Where  Property  Is 
Converted  After  Tender.  —  Hancock  v.  Franklin 
Ins.  Co.,  114  Mass.  155. 

3.  Larceny  by  Pledgor.  —  Henry  v.  State,  no 
Ga.  750,  78  Am.  St.  Rep.  137;  Bruley  v.  Rose, 
57  Iowa  C51. 

4.  Pledgor's  Equity  of  Redemption.  —  See  in 
support  of  the  proposition  stated  in  the  text 
the  following  cases: 

England.  —  Kemp  v.  Weslbrook,  I  Ves.  278; 
Ratcliff  v.  Davis,  Yelv.  178.  See  also  Walter 
v.  Smith,  5  B.  &  Aid.  439,  7  E.  C.  L.  155; 
Jones  v.  Smith,  2  Ves.  Jr.  372. 

United  States.  —  Peugh  v.  Davis,  96  U.  S. 


332;  Baldwin  v.  Ely,  9  How.  (U.  S.)  580;  Liv- 
ingston v.  Story,  11  Pet.  (U.  S.)  351. 

Alabama.  —  Thomason  7.  Dill,  30  Ala.  444. 
California.  —  Wright  v.  Ross,  36  Cal.  414; 
Smith  v.  49  &  56  Quartz  Min.  Co.,  14  Cal.  242; 
Hyatt  v.  Argenti,  3  Cal.  151. 

Colorado.  —  E.  F.  Hallack  Lumber,  etc..  Co. 
v.  Gray,  19  Colo.  149;  Morgan  v.  Dod,  3  Colo. 
551;  Colburn  v.  Riley,  11  Colo.  App.  184; 
Moffat  v.  Williams,  5  Colo.  App.  184. 

Georgia.  —  National  Exch.  Bank  v.  Sibley, 
71  Ga.  726.  See  also  Grenville  v.  Crawford, 
13  Ga.  355. 

Illinois.  —  Rozet  v.  McClellan,  48  111.  345,  95 
Am.  Dec.  551. 

Missouri. —  Perry  v.  Craig,  3  Mo.  516. 
Montana.  —  Durfee  v.  Harper,  22  Mont.  354. 
Nebraska.  —  Ross  7'.  Barker,  58  Neb.  402; 
Ralhman  v.  Peycke,  37  Neb.  384. 

New  Hampshire .  ■ —  White  Mountains  R.  Co, 
i'.  Bay  State  Iron  Co.,  50  N.  H.  57;  Jones  v. 
Portsmouth,  etc.,  R.  Co.,  32  N.  H.  544 

New  York.  —  Strong  v.  National  Mechanics 
Banking  Assoc.,  45  N.  Y.  718;  Markham  v. 
Jaudon,  41  N.  Y.  235;  Wilson  v.  Litile.  2  N. 
Y.  443,  51  Am.  Dec.  307;  Clark  v.  Henry,  2 
Cow.  (N.  Y.)  324;  Stearns  v.  Marsh,  4  Den.  (N. 
Y.)  227,  47  Am.  Dec.  248;  Vicker?  v.  Batier- 
shall,  84  Hun  (N.  Y.)  496;  M'Lean  v.  Walker, 
10  Johns.  (N.  Y.)  471;  Cortelyou  v.  Lansing, 
2  Cai.  Cas.  (N.  Y.)  200.  See  also  Lawrence  v. 
Maxwell,  53  N.  Y.  19. 

Pennsylvania.  —  Diller  v.  Brubaker,  52  Pa. 
St.  498,  91  Am.  Dec.  177. 

Texas.  —  Kountze  v.  Bonner,  12  Tex.  Civ. 
App.  131 ;  Smith  v.  Anderson,  8  Tex.  Civ. 
App.  188;  Luckett  v.  Townsend,  3  Tex.  119, 
49  Am.  Dec.  723. 

Utah.  —  Hyams  7'.  Bamberger,  10  LTtah  3. 
Virginia.  —  Richardson  v.  Valley  of  Virginia 
Ins.  Co.,  27  Gratt.  (Va.)  749;  Alexandria,  etc., 
R.  Co.  v.  Burke,  22  Gratt.  (Va  )  254;  H\de  v. 
Nick,  5  Leigh  (Va.)  336.  See  also  Giiliat  v. 
Lynch,  2  Leigh  (Va.)  493. 

Washington.  —  Denny  v.  Cole,  22  Wash.  372. 
Wisconsin .  —  Winkler   v.  Madgeburg,  100 
Wis.  421;  Mowry  v.  Baraboo  First  Nat.  Bank, 
54  Wis.  38. 

The  Death  of  the  Pledgee  is  no  impediment  to 
876  Volume  XXII, 


Pledgor's  Equity   PLEDGE  AND  COLLATERAL  SECURITY.     of  Redemption. 


Stipulations  Against  Equity  of  Redemption.  — A  provision  in  the  contract  of  pledge 
that  upon  default  the  pledgee  shall  have  an  absolute  property  in  the  goods 
and  the  pledgor  shall  have  no  equity  of  redemption  is  invalid,  and  notwith- 
standing such  a  provision  the  pledgor  may  pay  what  he  owes  to  the  pledgee 
and  redeem. 1 

Laches  and  Limitations.  —  It  has  been  held  that  the  pledgor  has  his  lifetime  in 
which  to  redeem  unless  the  pledgee  sells  the  property  in  the  meantime;  3  but 
the  more  modern,  and  doubtless  the  sounder,  rule  seems  to  be  that  the 
pledgor  will  not  be  permitted  to  sleep  on  his  rights,  and  that  if  he  goes  into 
a  court  of  equity  to  redeem,  staleness  of  his  demand  and  laches  on  his  part 
will  constitute  a  valid  defense.3 

Redemption  After  Pledgor's  Death.  —  Whatever  right  to  redeem  exists  in  the 
pledgor  at  his  death  descends  entire  and  unencumbered  to  his  personal 
representative.4 

2.  Equity  Jurisdiction  —  a.  In  General.  —  As  a  general  proposition,  a  bill 
in  equity  to  redeem  property  from  a  pledge  does  not  lie,  because  upon  a  ten- 
der of  the  amount  of  the  debt  to  secure  which  the  property  was  given  the 
pledgor  has  his  action  at  law,  it  being  either  a  possessory  action  to  recover 
the  thing  pledged  or  an  action  to  recover  its  value.5 

Under  Exceptional  Circumstances  which  render  the  pledgor  remediless  at  law  a 
bill  to  redeem  is  maintainable;0  e.  g.,  it  ha?  been  held  that  the  pledgor  may 
go  into  equity  whenever  it  becomes  necessary  to  take  an  account.7 

b.  Where  Collaterals  Have  Been  Pledged.  —  Where  choses  in 
action  are  pledged  as  collateral  security  the  pledgor's  right  to  bring  a  bill  for 
redemption  is  not  affected  by  the  fact  that  the  pledgee  has  sold  the  collaterals. 
If  the  pledgee  cannot  return  the  collaterals  to  the  pledgor,  the  court  will 
decree  compensation  to  be  made  by  the  pledgee  in  some  form,  as  in  case  of  a 
bill  for  specific  performance  of  a  contract  to  convey  land  when  the  defendant 
has  disabled  himself  to  convey  it.s 

(he  pledgor's  right  of  redemption.    Ratcliff  v. 
Davi>,  Yelv.  178. 

The  Pledgor  May  or  May  Not  Redeem  and  re- 
gno th;  property;  it;  is  at  his  option.  Crease 
v.  Bib;o;k,  10  Met.  I  Mass.")  525, per  Shaw,  C.  J. 

1.  Stipulation  Against  Equity  of  Redemption. 
—  Hart  1.  Burton,  7  J.  J.  Marsh.  (Ky.)  322; 
Luckett  v.  Town;end,  3  Tex.  119,49  Am.  Dec. 
723.  See  also  Cortelyou  v.  Lansing,  2  Cai. 
Cas.  (N.  Y.)  2o3. 

In  Louisiana,  by  Statute,  a  creditor  does  not 
bscoine  the  proprietor  of  pledged  immovables 
by  failure  of  the  payment  at  the  stated  time; 
jny  clause  to  the  contary  is  null.  Livingston 
v.  Story,  11  Pet.  (U.  S.)  351;  Rev.  Civ.  Code 
La.  (1900),  art.  3179. 

2.  Time  in  Which  to  Redeem.  —  Wright  v. 
Ross,  36  Cil  414,  citing  4  Kent's  Com.  138. 
See  also  Perry  v.  Craig,  3  Mo.  516;  Cortelyou 
v.  Lansing,  2  Cai.  Cas.  (N.  Y.)  200. 

3.  Gilmer  v.  Morris,  80  Ala.  78,  60  Am. 
Rep.  85.  See  also  Humphries  v.  Terrell,  1 
Ala.  650;  Roberts  v.  Sykes,  30  Barb.  (N.  Y.) 
173;  VVhelan  v.  Kinsley,  26  Ohio  St.  131;  Wa- 
terman v.  Brown,  31  Pa.  St.  161 ;  McClenney 
v.  McClenney,  3  Tex.  192,  49  Am.  Dec.  738; 
White  Mountains  R.  Co.  v.  Bay  State  Iron 
Co.,  50  N.  H.  57. 

Laches— Where  Pledgor  Seeks  to  Make  Profit  out 
of  Rise  in  Value  of  Property.  —  Gilmer  v.  Mortis, 
80  Al  1,  78,  60  Am.  Rep.  85,  per  Somerville  ]. 

4.  Redemption  After  Pledgor's  Death.  —  Cor- 
telyou v.  Lansing,  2  Cai.  Cas.  (N.  Y.)  200,  in 
which  case  the  court  cited  as  being  precisely 
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in  point  Demandrav  f,  Metcalf,  Prec.  Ch.  420, 
2  Vern.  691,  698,  1  Eq.  Cas.  Abr.  324,  par.  4, 
Gilb.  Eq.  104,  and  Vanderzee  v.  Willis,  3  Bio. 
C.  C.  21,  a  case  decided  in  1789.  See  also 
Chambers  v.  Kunzman,  59  N.  J.  Eq.  433. 

6.  General  Rule  —  Equity  Has  Not  Jurisdiction. 
Smith  v.  Anderson,  8  Tex.  Civ.  App.  188; 
Doak  v.  State  Bank,  6  Ired.  L.  (28  N. 
Car.)  309  See  also  Hayward  v.  Eliot  Nat. 
Bank,  96  U.  S.  611;  Smith  v.  49  &  56  Quartz 
Min.  Co.,  14  Cai.  242;  Bryson  v.  Rayner,  25 
Md.  424,  90  Am.  Dec.  69;  Angus  v.  Robinson, 
62  Vt.  60. 

6.  Exceptional  Circumstances.  —  See  Gilmer  v. 
Monis,  80  Ala.  78,  60  Am.  Rep.  85;  Fowle  v. 
Ward,  113  Mass.  548,  18  Am.  Rep.  534. 

Where  Pledgee  Is  Insolvent.  —  Nelson  v.  Owen, 
113  Ala.  372,  citing  Potlak  v.  Janney,  100  Ala. 
561;  White  Mountains  R. Co.  v.  Bay  State  Iron 
Co.,  50  N.  H.  57;  and  Hasbrouck  v.  Vander- 
voort,  4  Sandf.  (N.  Y.)  74. 

7.  Where  Accounting  Is  Sought.  —  Nelson  v. 
Owen,  H3  Ala.  372.  See  also  Sims  v.  Can- 
field,  2  Ala.  555;  White  Mountains  R.  Co.  v. 
Bay  State  Iron  Co.,  50  N.  H.  57. 

Accounting  for  Receipts  and  Dividends  —  Equity 
Jurisdiction. —  Bryson  v.  Rayner,  25  Md.  424, 
90  Am.  Dec.  69;  Smith  u.  49  &  56  Quartz  Min. 
Co.,  14  Cai.  242. 

8.  Where  Collaterals  Have  Been  Pledged.  — 
Merrill  v.  Houghton,  51  N.  H.  6r. 

Where  Stock  Has  Been  Pledged.  —  Bryson  v. 
Rayner,  25  Md.  424,  90  Am.  Dec.  69.  See  also 
Smith  v,  Anderson,  8  Tex.  Civ.  App.  188. 
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3.  Requisite  Tender  or  Payment  on  Part  of  Pledgor.  —  The  pledgor  cannot 
ask  a  court  of  equity  to  restore  the  property  to  him  until  the  purpose  for 
which  it  was  pledged  has  been  satisfied,  and  if  the  pledgor  has  not  paid  the 
debt  secured,  he  must  bring  the  amount  thereof  into  court.1 

XVII.  Foreclosure  of  Pledgee's  Lien. — The  right  of  the  pledgee  to  go 
into  a  court  of  equity  and  foreclose  his  lien  and  have  the  property  sold 
for  the  satisfaction  of  the  debt  secured  is  treated  in  another  part  of  this 
title.2 

XVIII.  Assignments  and  Incumbrances  by  Pledgor  and  Pledgee  — 

1.  Assignments  by  Pledgee  —  a.  Assignment  of  Property  Pledged.  —  The 
pledgee  can,  without  impairing  his  lien,  sell  or  assign  the  property  pledged 
subject  to  the  rights  of  the  pledgor; 3  but  it  is  well  settled  that  a  pledgee  has 
no  right  to  transfer  the  property  pledged  as  if  it  were  his  own  absolutely,  and 
that  he  can  transfer  only  his  interest  as  pledgee.4 

An  Assignment  of  Collaterals  by  the  Pledgee  transfers  to  the  assignee  all  the  rights 
in  the  collaterals  which  the  pledgee  has.5 

Injunction  Against  Wrongful  Transfer.  —  Where  corporate  stock  is  pledged,  the 
pledgor  is  entitled  to  an  injunction  restraining  the  pledgee  from  transferring 
or  encumbering  the  stock,  and  also  enjoining  him  from  voting  thereon  if  it 
appears  that  there  is  danger  of  injury  to  the  pledgor's  property  rights.6 

Repledge  by  Pledgee.  —  A  pledgee  may  transfer  his  interest  in  the  property 
conditionally  by  way  of  pledge  to  another,  and  his  assignee  will  be  entitled 
to  hold  the  property  until  the  debt  of  the  original  pledgor  is  discharged,  but 
the  pledgee  has  no  right  to  repledge  the  property  as  his  own  or  in  such  a  way 
that  it  cannot  be  restored  to  the  original  pledgor  upon  payment  of  the 
amount  originally  secured.7 

The  Pledgor  May  Stipulate  that  the  Pledgee  Shall  Not  Assign  the  property,  and  such 
stipulation  will  be  binding  upon  the  pledgee.8 

Assignment  of  Debt  Secured.  —  The  pledgee  may  assign  the  debt 

1.  Tender  or  Payment. —  Per  Parker,  C.  J.,  v.  Maxwell,  53  N.  Y.  19;  Johnson  v.  Smith,  ir 

in  Wendell  v.  New  Hampshire  Bank,  9  N.  H.  Humph.  (Tenn  )  396. 

404.    See  also  Bigelow  v.  Young,  30  Ga.  121;  Assignment  of  Property  Without  Assignment  of 

Hinckley  v.  Pfister,  83  Wis.  64.    See  further  Secured  Debt  — Alabama   Statute. —  Where  a 

supra,  this    tille,    Delivery   and  Possession  of  single  note  is  made  to  include  a  specified  debt 

Property — Right  of  Pledgee  to  Retain  Possession.  of  the  payee  and  a  separate  debt  of  a  third 

2.  Foreclosure  of  Pledgee's  Lien.  —  See  infra,  person,  and  mortgage  bonds  are  given  as 
this  title.  Sale  of  Property  Pledged.  collateral  security  to  such  note,  and  it  is  stipu- 

3.  Assignment  by  Pledgee.  —  Meyer  Bros.  lated  in  the  contract  that  there  shall  be  deliv- 
Drug  Co.  v.  Matthews,  69  Ark.  483;  Belden  v.  ered  to  each  of  the  patties  a  proportionate 
Perkins,  78  111  449  See  also  Brent  v.  Miller,  share  of  such  bonds,  there  is  no  violation  of  Ci  .\ 
81  Ala.  309;  Jarvis  v.  Rogers,  15  Mass.  389;  Code  Ala.  (1896),  £  947,  which  prohibits  the  as- 
Gaty  v.  Holliday,  8  Mo.  App.  118;  Waddle  v.  signment  of  a  pledge  without  an  assignment 
Owen,  43  Neb.  489;  Bailey  v.  Colby,  34  N.  H.  of  the  debt  it  secures,  as  each  of  the  parties 
29,  66  Am.  Dec.  752:  Goss  v.  Emerson,  23  N.  has  an  independent  original  interest  in  his 
H.  38;  Thompson  v.  Patrick,  4  Watts  (Pa.)  specified  portion  of  the  debt  and  a  like  original 
414;  Bullard  v.  Billines,  2  Vt.  309.  interest  in  the  pledged  bonds.    Dexter  v.  Mc- 

Various  Methods  in  Which  Pledgee  May  Trans-  Clellan,  116  Ala.  37. 

fer  Property  Pledged. —  The  pledgee  may  assign  5.   Assignment   of    Collaterals.  —  Potter  v. 

all  his  interest  in  the  pledge,  or  he  may  assign  Stransky,  48  Wis.  235.    See  also  Goss  v.  Emet- 

it  conditionally  to  secure  payment  of  his  own  son,  23  N.  H.  38. 

debt,  or  he  may  deliver  it  to  a  bailee  to  hold  6.  Injunction  Against  Wrongful   Transfer. — 

as  a  deposit  for  him.    The  transfer  of   the  Aver  v.  Seymour,  15  Daly  (N.  Y.)  249. 

property  in  anyone  of  these  ways  is  a  legal  7.  Repledge  by  Pledgee.- — Oregon,  etc.,  Co. 

disposition  of  the  property  authorized  by  the  v.  Hilmers,  20  Fed.  Rep.  717;  Skiff  v.  Stod- 

nalure  of  the  pledgee's  interest  therein.    Goss  dard,  63  Conn.  198;  Smith  v.  Savin,  (Supm. 

v.  Emerson.  23  N.  H.  38.  Ct.  Gen.  T.)  30  Abb.  N.  Cas.  (N.  Y.)  192, 

Massachusetts  Statute  Forbidding  Transfer  of  affirmed  141  N.  Y.  315;  Johnson  v.  Smith,  11 

Collaterals  by  Pledgee.  —  Gardner  v.  Guger,  1  Humph.  (Tenn.)  396,  per  McKinnev,  J. 

Allen  (Mass.)  502.  Rights  of  Pledgor  as  Against  Pledgee's  Assignee 

4.  Pledgee  Cannot  Assign  Property  Absolutely. —  — Necessity  to  Pay  Amount  of  Debt.  —  Talty  v. 
Chouteau  v.  Allen,  70  Mo.  290.  See  also  Brent  Freedman's  Sav.,  etc.,  Co.,  93  U.  S.  321. 

v.  Miller,  81  Ala.  309,  Morgan  v.  Dod,  3  Colo.  8.  Per  Hughes,  J.,  in  Meyer  Bros.  Drug  Co. 

551;  Jarvis  v.  Rogers,  13  Mass.  105;  Lawrence  v.  Matthews,  69  Ark.  483. 
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for  which  he  holds  the  property  and  give  to  his  assignee  the  benefit  of  his  lien. 1 

Doctrine  that  Pledge  Inures  to  Pledgee's  Assignee.  • — Where  a  note  is  secured  by 
collaterals  and  the  pledgee  assigns  the  note,  the  fact  that  he  does  not  deliver 
the  collaterals  to  the  assignee  does  not  deprive  the  latter  of  his  interest 
under  or  title  to  them,  because  the  pledgee,  after  selling  the  note,  holds  the 
collaterals  as  agent  or  trustee  for  his  assignee.2 

2.  Assignments  by  Pledgor.  —  A  Pledgor  of  Property  May  Transfer  or  Assign  His  Gen- 
eral interest  in  the  Property  subject  to  the  lien  of  the  pledge,  and,  the  property 
being  in  the  custody  or  possession  of  the  pledgee,  a  constructive  or  symbolical 
delivery  to  the  pledgor's  assignee  is  sufficient.  In  such  a  case  the  assignee 
will  stand  in  the  shoes  of  the  pledgor,  and  the  pledgee  will  be  bound  to  allow 
him  to  redeem  and  to  account  to  him  for  the  property  and  its  proceeds.3 
But  the  pledgor  has  no  right  to  sell  or  assign  the  property  pledged  except 
subject  to  the  pledgee's  lien.4 

Where  a  Pledgor  Makes  an  Assignment  for  the  Benefit  of  His  Creditors  the  assignee 
stands  in  the  shoes  of  the  pledgor  and  takes  subject  to  the  pledge.5 

XIX.  Tender  of  Debt  Secured  by  Pledge —  1.  In  General. — It  is  the  right 
of  the  pledgor  when  the  debt  becomes  due,  or  after  he  is  in  default,  to  tender 
the  amount  due  and  have  the  property  restored  to  him;6  but  the  pledgee 
cannot  be  compelled  to  receive  money  tendered  before  it  is  due  and  to  return 
the  property  when  the  debt  is  one  which  bears  interest.7 

When  Tender  by  Pledgor  Is  Unnecessary.  —  Where  the  pledgee  has  wrongfully  sold 
the  property  pledged  and  put  it  out  of  his  power  to  restore  it  to  the  pledgor, 
a  tender  of  the  amount  of  the  debt  is  not  necessary  before  bringing  an  action 
against  the  pledgee.8 

2.  Requisites  of  Tender  —  in  General.  —  The  tender  which  must  be  made  by 
the  pledgor  in  order  to  entitle  him  to  redeem  and  receive  possession  of  the 


1.  Assignment  of  Debt.  —  E.  F.  Hallack  Lum- 
ber, etc  ,  Co.  v.  Gray,  19  Colo.  149;  Chapman 
v.  Brooks,  31  N.  Y.  75. 

Where  a  Pledgee  Becomes  Bankrupt  and  makes 
an  assignment  to  trustees,  the  lien  pledged  is 
included  in  such  assignment.  Dumont  u.  Fry, 
13  Fed.  Rep.  423. 

Authority  of  Pledgee  to  Make  Assignment  — 
Georgia  Statute. —  National  Exch.  Bank  v. 
Graniieville  Mfg.  Co.,  79  Ga.  22.  See  also 
Forsvth  Bank  v.  Davis,  113  Ga.  341. 

2.  Doctrine  that  Pledge  Inures  to  Pledgee's  As- 
signee. —  Hawkins  v.  New  York  Fourth  Nat. 
Bank.  150  Ind.  117.  See  also  Ware  v.  Russell, 
57  Ala.  43,  29  Am.  Rep.  710;  Waddle  v.  Owen, 
43  Neb.  489,  Bailey  v.  Colby,  34  N.  H.  29,  66 
Am.  Dec.  752. 

Rule  that  Pledge  Follows  Debt  upon  Assignment 
—  Effect  of  Renewal  of  Note  Secured.  —  Hawkins 
v.  New  York  Fourth  Nat.  Bank,  150  Ind. 
117. 

Special  Property  of  Pledgee  and  Debt  Secured 
Not  Severable.  —  Van  Eman  v.  Stanchfield,  13 
Minn.  75.  See  also  Johnson  v.  Smith,  11 
Humph.  (Tenn.)  396. 

3.  Pledgor  May  Assign  General  Property.  — 
Durfee  v.  Harper,  22  Mont.  354.  See  also  War- 
ren v.  Emerson,  1  Curt.  (U.  S.)  239;  Brent  v. 
Mill-r,  81  Ala.  309;  Farmers'  Nat.  Gold  Bank 
z.  Wilson,  58  Cal.  600;  Cooper  v.  Ray,  47  111. 
53;  Whitaker  v.  Sumner,  20  Pick.  (Mass.)  399; 
Haskins  v.  Kelly   1  Robt.  (N.  Y.)  160. 

Transfer  of  Collateral  Security  by  Pledgor.  — 
Proctor  v.  Baliwin,  82  Ind.  370. 

Assignment  by  Pledgor  of  Collateral  to  Maker 
of  Collateral,  —  Where  a  note  is  pledged  and 


the  pledgor  afterwards  assigns  his  equitable 
interest  to  the  maker  of  the  note,  such  maker 
may  set  up  such  equitable  interest  in  an  action 
at  law  by  the  pledgee  on  the  note.  Warren 
v.  Emerson,  1  Curt.  (U.  S.)  239. 

4.  American  Pig  Iron  Storage  Warrant  Co. 
v.  German,  126  Ala.  194;  Savannah  Bank,  etc., 
Co.  v.  Hartridge,  73  Ga.  223;  Lincoln  v.  Linde, 
(N.  Y.  Supm.  Ct.  Tr.  T.)  27  Abb.  N.  Cas. 
(N.  Y.)  278. 

Rights  of  Pledgee  under  California  Statute.  — 
Habenicht  v.  Lissak,  77  Cal.  139. 

5.  Assignment  for  Creditors.  —  George  v. 
Pierce,  123  Cal.  172;  Gammons  v.  Holman, 
11  Oregon  284. 

Including  Collaterals  in  Pledgor's  Assignment 
for  Benefit  of  Creditors.  —  Holmes  v.  Langston, 
110  Ga.  861. 

6.  Tender  and  Demand  of  Property.  —  Norton 
v.  Baxter,  41  Minn.  146,  16  Am.  St.  Rep.  679; 
Hyams  v.  Bamberger,  10  Utah  3;  Richardson 
v.  Valley  of  Virginia  Ins.  Co,,  27  Gratt.  (Va.) 
749- 

Duty  of  Pledgor  to  Keep  Tender  Good.  —  A 

pledgor  whose  tender  has  been  refused  is  not 
entitled  to  affirmative  relief,  especially  of  an 
equitable  nature,  unless  he  has  kept  good  his 
tender,  or  at  least  comes  before  the  court  in 
an  attitude  to  pay  what,  is  due  from  him.  Tut- 
hill  v.  Morris,  81  N.  Y.  94,  followed  in  Norton  v. 
Baxter,  41  Minn.  146,  16  Am.  St.  Rep.  679. 

7.  Before  Maturity  of  Debt.  —  Wyckoff  v.  An- 
thony, 9  Daly  (N.  Y.)  417. 

8.  When  Tender  Unnecessary.  —  See  supra, 
this  title,  Conversion  of  Property  Pledged — By 
Pledgee. 
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property  from  the  pledgee  must  be  valid  under  ordinary  rules  as  to  the 
requisites  of  a  tender.1 

Waiver  of  Objections  to  Tender.  —  A  pledgee  who  at  the  time  of  a  tender  of  the 
indebtedness  to  secure  which  the  pledge  was  given  admits  its  sufficiency  can- 
not afterwards  object  to  the  tender  on  the  ground  that  it  was  accompanied  by 
conditions  to  which  he  was  not  bound  to  accede.2 

3.  Effect  of  Tender  —  a.  In  GENERAL.  — A  pledgee  may,  notwithstanding  a 
tender  of  the  debt,  have  his  action  against  the  pledgor  for  his  debt ;  for  while 
the  tender  extinguishes  the  lien  and  renders  the  further  possession  of  the 
pledge  tortious,  it  does  not  relieve  the  pledgor  from  personal  liability  to  pay 
the  debt.3 

b.  Discharge  of  Pledgee's  Lien. —The  effect  of  a  tender  by  the 
pledgor  to  the  pledgee  of  the  entire  amount  secured  is  to  release  the  property 
pledged  from  the  lien.4 

c.  Right  of  Pledgor  to  Return  of  Property.  —  Tender  of  the  debt 
on  the  day  when  it  becomes  due  terminates  the  pledgee's  right  to  retain  pos- 
session of  the  pledged  property;  and  if  he  refuses  to  accept  the  money 
tendered  and  to  return  the  property  he  is  guilty  of  conversion.5 

i  Q.  B.  585,  and  Jarvis  v.  Rogers,  15  Mass. 
389,  13  Mass.  105. 

4.  Discharge  of  Pledgee's  Lien  —  England.  — 
Coggs  v.  Bernard,  2  Ld.  Raym.  909;  Ratcliff 
v.  Davies,  Cro.  Jac.  244;  Jones  v.  Hart,  2 
Salk.  441. 

United  States.  —  Mitchell  v.  Roberts,  17  Fed. 
Rep.  776. 

California.  —  Latta  v.  Tutton,  122  Cal.  270, 
68  Am.  St.  Rep.  30;  Loughborough  v.  Mc- 
Nevin,  74  Cal.  250.  5  Am.  St.  Rep.  435. 

Massachusetts.  —  Hathaway  v.  Fall  River 
Nat.  Bank,  131  Mass.  14;  Hancock  v.  Franklin 
Ins.  Co.,  114  Mass.  155. 

Michigan. — Stewart  v.  Brown,  48  Mich. 
383;  Van  Husan  v.  Kanouse,  13  Mich.  303; 
Movnahan  v.  Moore,  9  Mich.  9,  77  Am.  Dec. 
468. 

Minnesota.  —  Norton  v.  Baxter,  41  Minn. 
146,  16  Am.  St.  Rep.  679. 

New  York.  —  Cass  v.  Higenbotam,  100  N. 
Y.  248;  Kortright  v.  Cady,  21  N.  Y.  343,  78 
Am.  Dec.  145;  Haskins  v.  Kellv,  1  Robt.  (N. 
Y.)  160. 

South  Carolina.  —  Ratcliffe  v.  Vance,  2 
Treadw.  (S.  Car.)  239. 

Tennessee.  —  Ball  v.  Stanley,  5  Yerg.  (Tenn.) 
199.  26  Am.  Dec.  263. 

Utah.  —  Hyams  v.  Bamberger.  10  Utah  3. 
Virginia.  —  Gillial  v.  Lynch,  2  Leigh  (Va.) 
493- 

5.  Right  of  Pledgor  to  Return  of  Property  — 

England.  —  Franklin  v.  Neale,  13  M.&  W.  481; 
Anonymous,  3  Salk.  26S;  Anonymous,  2  Salk. 
522. 

California.  —  Krouse  v.  Woodward,  110  Cal. 
638;  Sigourney  v.  Zellerbach,  55  Cal.  431: 
lackson  v.  Shawl,  29  Cal.  267;  Douglass  v. 
Kraft,  9  Cal.  562. 

Colorado.  —  Tom  Boy  Gold  Mines  Co.  v. 
Green,  11  Colo.  App.  447. 

Georgia.  —  McCalla  v.  Clark,  55  Ga.  53. 
Indiana.  —  Rosenzweig  zi.   Frazer,  82  Ind. 
342. 

Kentucky.  —  Flowers  v.  Sproule,  2  A.  K. 
Marsh.  (Ky.;  54. 

Maryland.  —  Bryson  v.  Rayner,  25  Md.  424, 
90  Am.  Dec.  69;  Maryland  F.   Ins.  Co.  v. 
Dalrymple,  25  Md.  242,  89  Am.  Dec.  779, 
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1.  Requisites  of  Tender.  —  See  the  title  Ten- 
der. See  also  Hope  v.  Laivrence,  1  Hun  (N. 
Y.)  317;  Potter  v.  Thompson,  10  R.  I.  r. 

Pledgor  Cannot  Substitute  Bond  cf  Indemnity 
for  Pledge.  —  Cushing  7/.  Breck,  10  N.  H.  111. 

2.  Waiver  of  Objections  to  Tender.  —  Barnhart 
v.  Fulkerth,  73  Cal.  526. 

Both  Pledgor  and  Pledgee  Must  Show  Capacity 
to  Perform.  —  Per  Kent,  J.,  in  Cortelyou  v. 
Lansing,  2  Cai.  C:is.  (N.  Y.)  200. 

Requisite  Tender  Where  Usury  Has  Been 
Charged.  —  Jackson  v.  Shawl,  29  Cal.  267. 

Requisite  Tender  Where  Pledge  Is  Made  to  Se- 
cure Running  Account.  —  Beatty  v.  Sylvester,  3 
Nev.  228,  citin«  Stapp  v.  Phelps,  7  Dana  (Ky.) 
296. 

Insufficiency  of  Conditional  Tender  Without  Pay- 
ment of  Money  into  Court.  —  Cass  v.  Higen- 
botam, 100  N.  Y.  248. 

Circumstances  Dispensing  with  Actual  Produc- 
tion of  Money.  —  The  production  of  the  money 
an  j  the  actu  .1  otfer  of  it  to  the  creditor  are  dis- 
pensed with  if  the  parly  is  ready  and  willing 
to  pay  it,  and  is  about  to  produce  it,  but  is 
prevented  from  so  doing  by  a  declaration  on 
the  pari  of  the  creditor  that  he  will  not  or 
cannot  receive  it.  Hazard  v.  Loring,  10  Cush. 
^Mass.)  267. 

Sufficiency  of  Tender  in  Writing  under  Utah 
Statute.  —  Hyams  v.  Bamberger,  10  Utah  3. 

3.  Debt  Secured  Not  Extinguished  by  Tender.  — 
Mitchell  v.  Roberts,  17  Fed.  Rep.  776,  citing 
Kortright  v.  Cady,  21  N.  Y.  348,  78  Am. 
Dec.  145;  Moynahan  v.  Moore,  9  Mich.  9,  77 
Am.  Dec.  467;  and  Potts  v.  Plaisted,  30 
Mich.  149. 

Pledgee  Held  Responsible  for  Fall  in  Value 
After  Tender.  —  Haskins  o.  Kelly,  1  Robt.  (N. 
Y.)  160,  citing  Griswold  v.  Jackson,  2  Edw. 
(N.  Y.)  461. 

Rights  of  Subpledgee  —  Effect  of  Tender  of 
Amount  Due  to  First  Pledgor.  —  A  tender  to  a 
second  pledgee  of  the  amount  due  from  the 
first  pledgor  to  the  first  pledgee  extinguishes 
ipso  facto  the  title  of  the  second  pledgee;  but 
that  there  can  be  no  recovery  against  him 
without  tender  of  payment  is  equally  well 
settled.  Talty  v.  Freedinan's  Sav.,  etc.,  Co  , 
93  U.  S.  321,  citing  Donald  v.  Suckling,  L.  R. 
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XX.  Payment  of  Debt  Secured  by  Pledge      1.  Requisites  of  Payment. 
The  payment  which  must  be  made  by  the  pledgor  in  ordei  to  entitle  him  to 
redeem  and  receive  possession  of  the  property  from  the  pledgee  must  be  such 
as  is  valid  under  ordinary  rules  as  to  the  requisites  of  a  payment.' 

2.  Effect  of  Payment  —  Discharge  of  Lien.  —  Upon  the  payment  of  the  debt 
secured,  the  lien  upon  the  property  pledged  is  discharged,'-  and  the  pledgor 
is  entitled  to  an  immediate  return  of  the  property.3 

When  Statute  of  Limitations  Begins  to  Run. —  As  soon  as  the  pledgor  pays  the  debt 

Massachusetts,  —  Hancock  v.  Franklin  Ins. 
Co.,  114  Mass.  155;  Hazard  v.  Loring,  10  Cush. 
(Mass  )  267. 

Minnesota.  —  Norton  v.  Baxter,  41  Minn. 
116,  16  Am.  St.  Rep.  679. 

New  York.  —  Lawrence  v.  Maxwell,  53  N. 
Y.  19;  Stoddard  v.  Hart.  23  N.  Y.  556;  Kort- 
right  v.  Cady,  21  N.  Y.  343,  78  Am.  Dec.  145; 
Wyckoff  v.  Anthony,  9  Daly  (N.  Y.)  417; 
M'Lean  v.  Walker,  10  Johns.  (N.  Y.)  471. 

Ohio.  —  Glidden  v.  Mechanics'  Nat.  Bank, 
53  Ohio  St.  538. 

Pennsylvania.  —  Stuart  v.  Bigler,  98  Pa. 
St.  80. 

Tennessee.  —  Ball  v.  Stanley,  5  Yerg.  (Penn.) 
199,  26  Am.  Dec.  263. 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 
Sale  by  Pledgee  After  Tender  Amounts  to  Con- 
version.—  Douglass  v.  Kraft,  9  Cal.  562.  See 
[0  like  effect  Rosenzweig  v.  Frazer,  82  Ind. 


342. 

Waiver  of  Objections  to  Sufficiency  of  Tender.  — 
Latta  v.  Tutton,  122  Cal.  279,  68  Am.  St. 
Rep.  30. 

1.  Requisites  of  Payment.  —  See  the  title  Pay- 
ment, ante,  p  513. 

Effect  of  Acceptance  of  Note  for  Debt  Secured  by 
Pledge. —  Where  property  is  pledged  to  secure 
a  debt  and  afterwards  the  pledgee  takes  the 
pljdgor's  note  for  the  total  indebtedness  of 
the  pledgoi  the  lien  is  nol  thereby  impaired 
and  can  still  be  enforced  to  the  extent  of  the 
indebtedness  to  secure  which  it  was  made, 
even  though  the  notes  cover  a  larger  sum  than 
1  h it  for  which  the  pledge  was  made.  Sickles 
v.  Richardson,  23  Hun  (N.  Y.)  559. 

How  Payment  May  Be  Made  by  Pledgor  —  Con- 
struction of  Contract.  —  Indianapolis  First  Nat. 
Bank  v.  Root,  107  Ind.  224. 

2.  Discharge  of  Lien.  —  Cross  v.  Eureka  Lake, 
etc.,  Canal  Co.,  73  Cal.  302  2  Am.  St.  Rep. 
8o3;  Holmes  v.  Langston,  110  Ga.  861;  Auld 
v.  Butcher,  22  Kan.  400;  Gilpen  v.  Leksell,  54 
Kan.  674;  Overlock  z\  Hills,  8  Me.  383;  Merri- 
fisld  r.  Baker.  9  Allen  (Mass.)  29,  Waddle  v. 
Oiven,  43  Neb.  489. 

3.  Right  to  Return  of  Property  upon  Payment 
—  England.  —  Walter  v.  Smith,  5  B.  &  Aid. 
439.  7  E.  C  L.  155;  Mores  v.  Conham,  Owen 
123;  Coggs  v.  Bernard,  3  Salk.  268;  Anony- 
mous, 2  Salk.  522. 

United  States.  —  Erie  Second  Nat.  Bank  v. 
Ocean  Nat.  Bank,  n  Blatchf.  (U.  S.)  362; 
Hubbell  v.  Drexel,  n  Fed.  Rep.  115,  21  Am. 
L.  Reg.  N.  S.  452;  Cincinnati  First  Nat.  Bank 
v.  Bates.  1  Fed.  Rep.  702. 

Alabama.  —  American  Pig  Iron  Storage 
Warrant  Co.  v.  German,  126  Ala.  194;  Nab- 
ring  v.  Mobil:  Bank,  58  Ala.  204;  Overstreet 
v.  Nunn,  36  Ala  649;  Geron  v.  Geron  15  Ala. 
55l  50  Am.  Dec.  143;  St.  John  v.  O'Connel, 
7  Port.  (Ala.)  466. 

22  C.  of  L. — 56  881 


Arkansas.  —  Meyer  Bros.  Drug  Co.  v.  Mat- 
thews, 69  Ark  483. 

California.  —  K  rouse  v.  Woodward,  110  Cal. 
638;  Barnhirt  v.  Fulkerth,  73  Cal.  526;  Mayo 
v.  Avery,  18  Cal.  309. 

Colorado.  —  Tom  Boy  Gold  Mines  Co.  v. 
Green,  11  Colo.  App.  447. 

Georgia.  —  Merchants',  etc.,  Nat.  Bank  v. 
Masonic  Hall.  62  Ga  271. 

Illinois.  —  Union  Trust  Co.  v.  Rigdon,  93 
111.  458,  per  Baker,  J.;  Rozet  v.  McClellan,  48 
111.  345,  95  Am.  Dec.  551. 

Indiana.  —  Indianapolis  First  Nat.  Bank  z\ 
Root,  107  Ind.  224;  Complon  v.  Jones,  65  Ind. 
117;  Elliott  v.  Armstrong,  2  Blackf.  (Ind.)  198. 

Kansas.  —  Matthewson  v.  Caldwell,  59  Kan. 
126;  Semple,  etc.,  Mtg.  Co.  v.  Delwiler,  30 
Kan.  386;  Auld  v.  Butcher,  22  Kan.  400. 

Kentucky.  —  Masonic  Sav.  Bank  v.  Bangs, 
84  Ky.  135,  4  Am.  Si.  Rep.  197;  Flowers  v. 
Sproule,  2  A.  K.  Marsh.  (Ky  )  54. 

Louisiana.  —  Teutonia  Nat  Bank  v.  Loeb, 
27  La.  Ann.  no. 

Maine  —  Overlock  v.  Hills,  8  Me.  383. 
Maryland.  —  Bryson  v.  Rayner,  25  Md.  424. 
90  Am.  Dec.  69. 

Massachusetts.  —  Whitaker  v.  Sumner,  20 
Pick.  (Mass.)  399. 

Nebraska.  ■ — Waddle  v.  Owen,  43  Neb.  489. 
Nevada.  —  Boylan  v.  Huguel,  8  Nev.  345. 
New  Jersey. —  Donnell  v.  Wyckoff,  49  N.  J. 
L.  48. 

New  York.  —  Cass  v.  Higenbotam,  100  N. 
Y.  248;  Farwell  v.  Importers,  etc.,  Nat.  Bank, 
90  N.  Y.  483,  per  Tracy,  J.;  Duncan  v.  Bren- 
nan,  83  N.  Y.  487;  Cincinnati  First  Nat.  Bank 
v.  Kelly,  57  N.  Y.  34;  Lawrence  v.  Maxwell, 
53  N.  Y.  19;  Markham  v.  Jaudon,  41  N.  Y. 
235;  Wilson  v.  Little,  2  N.  Y.  443,  51  Am.  Dec. 
307;  Cortelyou  v.  Lansing,  2  Cai.  Cas.  (N.  Y.) 
200;  Wyckoff  v.  Anthony,  9  Dal^  (N.  Y.)4I7; 
Stearns  v.  Marsh,  4  Den,  (N.  Y.)  227,  47  Am. 
Dec.  248;  Mechanics,  etc.,  Bank  v.  Livingston, 
(C.  PI.  Gen.  T.)  6  Misc.  (N.  Y.)  81. 

Ohio.  —  Glidden  v.  Mechanics'  Nat.  Bank, 
53  Ohio  St.  588. 

Oregon.  —  Dean  v.  Lawham,  7  Oregon  422. 

Pennsylvania.  —  Stuart  v.  Bigler,  98  Pa.  St. 
80;  Diller  v.  Brubaker.  52  Pa.  St.  498,  91  Am. 
Dec.  177;  Chambersburg  Ins.  Co.  v.  Smith,  n 
Pa.  St.  127;  Appleton  v.  Donaldson,  3  Pa.  St. 
381. 

Wisconsin.  —  Brown  v.  Runals,  14  Wis.  603. 

Title  of  Pledgee  Extinguished  by  Payment.  — 
Citizens  Banking  Co  v.  Peacock,  103  Ga.  171. 

Rights  of  Pledgor's  Assignee  to  Possession  upon 
Payment  or  Discharge.  —  Whitaker  v.  Sumner, 
20  Pick.  (M  iss.)  399. 

The  Pledgee  Is  Accountable  for  the  Fruits  of  the 
Property  Pledged.  —  Story  on  Bailments,  §  2S7, 
quoting  Polhier,  quoted  in  Gaty  v.  Holliday,  8 
Mo.  App.  118. 
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secured  he  may  maintain  an  action  against  the  pledgee  to  recovei  the  prop- 
erty or  its  value;  but  he  may  allow  the  pledgee  to  remain  in  possession  of 
the  property,  and  the  statute  of  limitations  does  not  begin  to  run  until 
demand  has  been  made  upon  the  pledgee  and  the  latter  refuses  to  deliver  up 
the  property.1 

Return  of  Property  Not  Sold  After  Sufficient  Has  Been  Sold.  —  Where  various  articles 
of  property  are  pledged  and  a  sufficient  number  of  them  are  sold  to  realize 
the  debt  secured,  the  pledgor  is  entitled  to  the  immediate  possession  of  the 
articles  which  remain  unsold.8 

Duty  of  Pledgee's  Assignee  to  Return  Property.  —  If  the  pledgee  has  assigned  the 
property,  the  assignee  is  subject  to  detinue  if  he  detains  the  property  after 
payment  and  demand  by  the  pledgor.3 

Payment  and  Return  Concurrent  Acts.  —  The  payment  of  the  money  by  the  pledgor 
and  the  return  of  the  property  by  the  pledgee  are  to  be  concurrent  acts,  to  be 
performed  by  each  party  at  the  same  time  and  place.4 

Where  Collaterals  Are  Pledged.  —  Where  a  note,  judgment,  or  other  evidence  of 
debt  is  assigned  as  collateral  security  and  the  pledgor  makes  payment  of  the 
debt  secured,  the  pledgor  is  entitled  to  a  reassignment  of  the  collaterals.8 

Right  of  Pledgor  to  Return  of  Identical  Property.  —  As  a  general  proposition,  the 
pledgor  is  entitled  upon  payment  of  the  debt  secured  to  a  return  of  the 
identical  property  pledged.  But  an  exception  to  this  rule  is  where  the  property 
is  without  earmarks;  e.g.,  where  corporate  stock  is  pledged  all  that  the 
pledgor  is  entitled  to  upon  payment  of  the  debt  is  a  return  of  the  same 
number  of  shares  in  the  same  corporation.6 

XXI  Sale  of  Property  Pledged  —  1.  Authority  of  Pledgee  to  Sell  — 
a.  At  Common  Law  —  In  General.  —  The  old  rule  existing  in  the  time  of 
Glanville  required  a  judicial  sentence  to  warrant  a  sale  by  the  pledgee  unless 
there  was  a  special  agreement  to  the  contrary;7  but  it  has  long  been  well 
settled  that  when  the  subject  of  the  pledge  consists  of  goods  and  merchandise 

Right  of  Pledgor  to  Return  of  Property  After  4.  Payment  and  Return  of  Property  Concurrent 

Original  Liability  Has  Ceased.  —  In  Anderson  v.  Acts.  —  Per  Keni,  J.,  in  Cortelyou  v.  Lansing. 

Pacific  Bank,  112  Cal.  598,  53  Am.  St.  Rep.  2  Cai.  Cas.  (N.  Y.)  200. 

228,  it  appeared  that  properly  was  pledged  to  Right  of  Pledgor  to  Have  Evidence  of  Original 

secure  a  bank  for  furnishing  bail  for  a  defend-  Debt  Delivered  Up.  —  Cahoon  v.  Utica  Bank,  7 

ant  in  a  criminal  prosecution.    Subsequently,  N.  Y.  486. 

such  defendant  was  surrendered  into  custody  Burden  of  Proving  Payment  —  Action  by 
by  his  bondsman,  and  it  was  held  that  ihe  Pledgee  Against  Warehouseman.  —  Citizens 
pledgor  hid  a  right  to  the  return  of  the  prop-  Banking  Co.  v.  Peacock,  103  Ga.  171. 
erty  pledged.  Suit  for  Specific  Performance  of  Contract  to  Re- 
Partial  Payment  Does  Not  Entitle  Pledgor  to  turn  Property. —  Krouse  v.  Wood waid,  110  Cal. 
Possession,  —  Geron  v.  Geron,  15  Ala.  558,  50  638. 

Am.  Dec.  143.  5.  Reassignment  of  Collateral.  —  Lapping  v. 

1.  When  Statute  of  Limitations  Begins  to  Run.  Duffy,  65  Ind.  229;  Ocean  Nat.  Bank  v.  Fant, 
—  Auld  v.  Butcher,  22  Kan  400.  50  N.  Y.  474,  in  which  case  it  was  declared 

2.  Masonic  Sav.  Bank  v.  Bangs,  84  Ky.  135,  that  where  collaterals  are  given  to  secure  the 
4  Am  St.  Rep.  197.  payment  of  the  debt  an  agreement  to  restore 

3.  Duty  of  Pledgee's  Assignee  to  Return  Prop-  such  collaterals  on  the  payment  of  the  debt  is 
erty.  —  Mores  v.  Conham,  Owen  123,  cited  in  implied  from  the  nature  of  the  transaction. 
Cortelyou  v.  Lansing,  2  Cai.  Cas.  ^N.  Y.)  200.  See  also  Overlock  v.  Hills,  8  Me.  383,  Flynn 

Effect  of  Stranger's  Claim  to  Property. —  Where,  v.  Shields,  no  Wis.  172. 

in  an  action  by  the  pledgee  against  the  pledgor  Effect  of  Payment  of  Collaterals  to  Maker  Where 

to  tecover  the  principal  debt,  the  pledgor  makes  Fund  Reaches  Pledgee.  —  Butts  v.  Whitney,  96 

a  good  and  sufficient  tender  of  what  is  due  to  Ga.  445,  following  Coleman  v.  Jenkins,  78  Ga. 

the  pledgee,  it  is  the  duly  of  the  pledgee  605. 

to  return  the  property,  and  il  is  immaterial  Effect  of  Payment  Pending  Action  by  Pledgee 

that  a  portion  of  the  property  is  claimed  by  on   Collaterals. —  Houser  v.  Houser,   43  Ga. 

another  person,  and  that  a   suit  has  been  415. 

brought  to  recover  thereon,  to  which  suit  the  6.  Return  of  Identical  Property.  —  Hubbell  v. 

pledgor  has  been  made  a  party  defendant.    A  Drexel,  11  Fed.  Rep.  115,  21  Am.  L.  Reg.  N. 

delivery  of  the  property  to  the  pledgor  will  be  S.  452.    See  also  supra,  this  title,  Conversion  of 

an  entire  protection  to  the  pledgee  and  a  com-  Property  Pledged —  By  Pledgee. 

plete  defense  to  any  action  brought  against  7.  Per  Jewett,  J.,  in  Stearns  v.  Marsh,  4  Den. 

him.    Cass  v,  Higenbotam,  100  N.  Y.  248.  (N.  Y.)  227,  47  Am.  Dec.  248. 
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or  tangible  chattels  of  any  kind,  the  pledgee  has,  upon  the  pledgor's  default, 
an  authority  to  sell  the  property  in  order  to  properly  apply  the  proceeds  to 
the  payment  of  the  debt,  and  such  authority  to  sell  is,  according  to  all 
authorities,  implied  from  the  transaction  itself,  and  is  the  presumed  intention 
of  the  parties.1  It  has  been  declared  that  the  doctrine  of  an  implied  author- 
ity in  the  pledgee  to  sell  upon  default  rests  more  upon  a  general  usage  than 
upon  any  decisions  cf  controlling  authority.8 

Where  Pledge  Is  for  an  Indefinite  Time.  —  It  has  been  declared  that  if  the  pledge 
is  for  an  indefinite  time  the  pledgee  may  call  on  the  pledgor  to  redeem  at 
any  time,  and  if  he  fails  to  redeem  the  pledgee  may,  upon  due  notice,  sell 
and  apply  the  proceeds  to  the  debt.3 

b.  Under  Statutes.  —  In  some  states  statutes  have  been  enacted 
expressly  authorizing  the  pledgee  to  sell  the  property  after  the  debt  secured 
becomes  due,  and  prescribing  how  the  sale  shall  be  made.4 


1.  Pledgee  Has  Power  to  Sell  upon  Default  — 

England. —  Kemp  v.  Westbrook,  I  Ves.  278; 
Anonymous,  3  Salk.  267. 

United  States.  —  Hayward  v.  Eliot  Nat. 
Bank  96  U.  S  611.  See  also  In  re  Grinnell, 
q  Nat.  Bankr.  Reg.  29. 

Alabama.  —  Sharpe  v.  National  Bank,  87 
Ala.  644;  Thomason  v.  Dill,  30  Ala.  444. 

California.  —  Williams  v.  Ashe,  ill  Cal.  180; 
Wright  v.  Ross,  36  Cal.  414;  Gay  v.  Moss,  34 
Cal.  125;  Wilson  v.  Brannan,  27  Cal.  258; 
Mauge  v.  Heringhi,  26  Cal.  577;  Dewey  v. 
Bowman,  8  Cal.  145. 

Georgia.—  Hall  v.  Page,  4  Ga.  428,  48  Am. 
Dec.  235. 

Illinois. —  McDowell  v.  Chicago  Steel  Works, 
124  111.  491,  7  Am.  St.  Rep.  381;  Union  Trust 
Co.  v.  Rigdon,  93  111.  458;  Rozet  v.  McClellan, 
48  111.  345,  95  Am.  Dec.  551. 

Iowa.  —  Robinson  v.  Hurley,  11  Iowa  410, 
79  Am.  Dec  497;  Old  Dominion  Bank  v.  Du- 
buque,etc., R. Co.,  8  Iowa277,  74  Am.  Dec.  302. 

Kansas.  —  Hunter  v.  Hamilton,  52  Kan.  195. 

Maryland.  —  Bryson  v.  Rayner,  25  Md.  424, 
90  Am.  Dec.  69. 

Massachusetts.  —  Radigan  v.  Johnson,  174 
Mass.  68;  Guinzburg  v.  H.  W.  Downs  Co.,  165 
Mass.  467,  52  Am.  St.  Rep.  525;  Hallowell  v. 
Blackstone  Nat.  Bank,  154  Mass.  359;  Mer- 
chants' Nat.  Bank  v.  Thompson,  133  Mass. 
482;  Reed  v.  Stoddard,  100  Mass.  425;  Up- 
ham  v.  Smith,  7  Mass.  265 ;  Parkers  Brancker, 
22  Pick.  (Mass.)  46.  See  also  Whipple  v. 
Dutton,  175  Mass.  365,  78  Am.  St.  Rep.  501. 

Minnesota .  —  Norton  v.  Baxter,  41  Minn.  146, 
16  Am.  St.  Rep.  679. 

Missouri.  —  McClintock  v.  Central  Bank, 
120  Mo.  127;  Chouteau  v.  Allen,  70  Mo.  290; 
Perry  v.  Craig,  3  Mo.  516. 

New  York.  —  Williams  v.  U.  S.  Trust  Co., 
133  N.  Y.  660;  Porter  v.  Parks,  49  N.  Y.  564; 
Markham  v.  Jaudon,  41  N.  Y.  235;  Wheeler  v. 
Newbould,  16  N.  Y.  392,  5  Duer  (N.  Y.)  29; 
Stearns  v.  Marsh,  4  Den.  (N.  Y.)  227,  47  Am. 
D^c.  248;  Porter  v.  Frazer,  (Supm.  Ct.  Eq.  T.) 
6  Misc.  iN.  Y.)  553;  Wilson  v.  Little,  2  N.  Y. 
443,  51  Am.  Dec.  307. 

Ohio.  —  Glidden  v.  Mechanics'  Nat.  Bank, 
53  Ohio  St.  588. 

Pennsylvania.  — Jeanes's  Appeal,  116  Pa.  St. 
573,  2  Am.  St.  Rep.  624;  Conyngham's  Ap- 
peal, 57  Pa.  St.  474;  Diller  v.  Brubaker,  52 
Pa.  St.  498,  91  Am.  Dec.  177;  Sitgreaves  v. 
Farmers',  etc.,  Bank,  49  Pa.  St.  359. 


Rhode  Island. —  Potter  v.  Thompson,  10  R. 
I.  1. 

Tennessee. — Johnson  v.  Smith,  II  Humph. 
(Tenn.)  396. 

Texas.  —  King  v.  Texas  Banking,  etc.,  Co., 
58  Tex.  669;  Brighttnan  v.  Reeves,  21  Tex.  70; 
Luckett  v.  Townsend,  3  Tex.  119,  49  Am.  Dec. 
723- 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 

Virginia.  —  Richardson  v.  Virginia  Valley 
Ins.  Co.,  27  Gratt.  (Va.)  749;  Alexandria,  etc., 
R.  Co.  v.  Burke,  22  Gratt.  (Va.1  254. 

Validity  of  Sale  Made  After  Offer  to  Redeem.  ■ — 
The  sale  may  be  made  notwithstanding  an 
offer  by  the  pledgee  to  redeem  where  such 
offer  is  not  accompanied  by  an  appropriate 
tender.    Potter  v.  Thompson,  10  R.  I.  1. 

Authority  to  Sell  Does  Not  Include  Authority  to 
Trade  or  Exchange  Collaterals.  —  Walley  v. 
Deseret  Nat.  Bank,  14  Utah  305. 

Exceptions  to  the  Rule.  —  The  rule  that  the 
pledgee  may  sell  personal  property  upon  de- 
fault should  have  no  exceptions  which  are  not 
based  on  good  reasons.  Per  Durfee,  J.,  in 
Potter  v.  Thompson,  10  R.  I.  1. 

2.  Authority  to  Sell  Rests  upon  Usage.  — 
Wheeler  v.  Newbould,  5  Duer  (N.  Y.)  29,  in 
which  case  Duer,  J.,  said  that  Pothonier  v. 
Dawson,  1  Holt  N  P.  385,  3  E.  C.  L.  154,  "  is 
the  only  case  to  be  found  in  the  English  books 
in  which  the  implied  authority  of  a  pledgee  to 
sell,  without  resorting  to  a  court  of  equity,  has 
been  judicially  asserted;  "  and  that  Tucker  v. 
Wilson,  1  P.  Wms.  261,  1  Bro.  P.  C.  494,  and 
Lockwood  v.  Ewer,  2  Atk.  303,  are  not  in  point, 
although  they  have  often  been  referred  to  in 
this  connection.  See  also  Cortelyou  v.  Lan- 
sing, 2  Cai.  Cas.  (N.  Y.)  210. 

Waiver  of  Right  to  Sell.  —  The  pledgee  can 
waive  the  pledgor's  breach  of  his  contract  to 
pay  the  debt  secured,  and  if  there  is  such 
waiver  and  the  pledgor  afterwards  pays  the 
debt  a  sale  by  the  pledgee  will  constitute  a 
conversion.   Radigan  v.  Johnson,  174  Mass.  68. 

3.  Pledge  for  Indefinite  Time.  —  Sitgreaves  v. 
Farmers',  etc.,  Bank,  49  Pa.  St.  359,  per 
Woodward,  C.  ].  See  also  Cortelyou  v.  Lan- 
sing, 2  Cai.  Cas.  (N.  Y.)  200. 

4.  Under  Statutes.  —  See  the  statutes  of  the 
various  states  and  the  following  cases  which 
were  decided  under  statutes:  McAulay  v. 
Moody,  128  Cal.  202;  Ehrlich  o.  Ewald,  66  Cal. 
97;  Citizens  Banking  Co.  v.  Peacock,  103  Ga. 
171;  Briggs  v.  Walker,  21  N.  H.  72. 
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c.  Under  Express  Stipulations.  —  The  parties  to  a  contract  of  pledge 
are,  of  course,  bound  by  an  express  stipulation  allowing  or  forbidding  a  sale 
or  fixing  the  time  or  mode  of  sale.1 

d.  Where  Choses  in  Action  Are  Pledged  — (i)  In  General.  —  A 
pledgee  who  holds  commercial  paper  or  choses  in  action  other  than  stocks 
and  bonds  of  a  corporation  and  the  like  cannot,  upon  the  pledgor's  default, 
sell  them,  for  the  reason  that  they  are  not  usually  marketable  at  their  fair 
value  and  if  sold  must  generally  be  sold  at  a  sacrifice,  even  though  the  sale 
be  at  public  auction  and  with  notice.3 

Statutes  Forbidding  Sale  of  Choses  in  Action.  —  In  some  states  the  pledgee  is 
expressly  forbidden  by  statute  from  selling  any  evidence  of  debt  pledged  to 
him,  and  his  right  is  limited  to  collecting  the  same  when  due.  This  limita- 
tion, being  designed  for  the  benefit  of  the  pledgor,  may  be  waived  by  him.3 

Stipulation  Authorizing  Sale  of  Choses  in  Action.  —  It  is  well  settled  that  the  parties 
to  a  contract  by  which  choses  in  action  are  pledged  may  stipulate  that  the 
same  shall  be  sold  by  the  pledgee  upon  the  pledgor's  default,  and  such 
stipulations  have  been  uniformly  upheld  as  valid.4 

(2)  Bonds.  — Corporate  bonds,  it  would  seem,  and  other  bonds  which  have 
a  long  time  to  run  and  consequently  have  a  fixed  value  in  the  market,  may 
be  sold  by  the  pledgee  when  the  debt  secured  matures.5 


1.  Under  Express  Stipulations.  —  Waring  v. 
Gaskill,  95  Ga.  731;  Hunter  v.  Hamilton,  52 
Kan.  195;  Brown  v.  Ward,  3  Duer  (N.  Y.)  660. 
See  also  Chouteau  v.  Allen,  70  Mo.  290. 

Express  Stipulation  Authorizing  Sale  of  Choses 
in  Action.  —  See  infra,  the  next  subdivision. 

Purpose  of  Power  of  Sale.  —  Where  a  power  of 
sale  is  granted  in  the  contract,  it  is  merely  for 
the  purpose  of  collecting  the  debt.  Fitzgerald 
z/.*Blocher,  32  Ark.  742,  29  Am.  Rep.  3. 

Agreement  Fixing  Profits  to  Be  Made  by  Pledgor 
Out  of  Sale  —  Consideration.  —  Where  the  con- 
tract of  pledge  authorizes  the  pledgee  to  sell 
the  property  and  guarantees  to  the  pledgor  a 
profit  for  the  latter  of  a  specified  sum,  such 
guaranty  is  supported  'by  sufficient  considera- 
tion. Bourn  v.  Dowdell,  (Cal.  1897)  50  Pac. 
Rep.  695. 

2.  Ordinary  Choses  in  Action  Cannot  Be  Sold  — 

Colorado.  —  E.  F.  Hallack  Lumber,  etc.,  Co.  v. 
Gray,  19  Colo.  149;  Moffat  v.  Williams,  5  Colo. 
App.  184. 

Georgia.  —  Harrell  v.  Citizens  Banking  Co., 
in  Ga.  846. 

Illinois.  —  Levy  v.  Chicago  Nat.  Bank,  158 
111.  88;  Zimpleman  v.  Veeder,  98  III.  613; 
Union  Trust  Co.  v.  Rigdon,  93  III.  458:  Joliel 
Iron,  etc.,  Co.  v.  Scioto  Fire  Brick  Co.,  82  111. 
548,  25  Am.  Rep.  341;  Powell  v.  Ong,  92  111. 
App.  95. 

Kansas.  —  Per  Brewer,  J.,  in  Water-Power 
Co.  v.  Brown,  23  Kan.  676. 

Massachusetts.  — Stevens  v.  Wiley,  165  Mass. 
402;  Fletcher  v.  Dickinson,  7  Allen  (Mass.)  23. 

Minnesota.  — White  v.  Phelps,  14  Minn.  27, 
100  Am.  Dec.  190. 

New  Jersey.  —  Morris  Canal,  etc  ,  Co.  v. 
Lewis,  12  N.  J.  Eq.  323. 

New  York.  —  Gillet  v.  Bank  of  America,  160 
N.  Y.  549;  Wheeler  v.  Newbould,  16  N.  Y.  392; 
Haskins  v.  Kellv,  1  Robt.  (N.  Y.)  160;  Brown 
v.  Ward,  3  Duer'(N.  Y.)  660;  Atlantic  F.  &  M. 
Ins.  Co.  v.  Boies,  6  Duer  (N.  Y.)  5S3;  Miller 
v.  Magee,  49  Hun  (N.  Y.)  610,  2  N.  Y.  Supp. 
156;  Nelson  v.  Wellington,  5  Bosw.  (N.  Y.) 
178;  Brookman  v.  Metcalf,  5  Bosw.  (N.  Y.)  429. 


Pennsylvania.  —  Diller  v.  Brubaker,  52  Pa. 
St.  498,  91  Am.  Dec.  177. 

Tennessee.  —  Moses  v.  Grainger,  lo6Tenn.  7. 

Texas.  —  King  v.  Texas  Banking,  etc.,  Co., 
58  Tex.  669. 

Washington.  —  Washington  Nat.  Bldg.,  etc., 
Assoc.  v.  Saunders,  24  Wash.  321. 

West  Virginia.  —  Whitleker  v.  Charleston 
Gas  Co.,  16  W.  Va.  717. 

Compare  Donohoe  v.  Gamble,  38  Cal.  340,  99 
Am.  Dec.  399. 

Wrongful  Sale  of  Collaterals  by  Pledgee  —  Re- 
coupment by  Pledgor. —  Harrell  v.  Citizens 
Banking  Co.,  111  Ga.  846. 

Void  Usage  Among  Brokers. —  In  Wheeler  v. 
Newbould,  16  N.  Y.  392,  a  usage  among  the 
brokers  in  New  York  city  to  dispose  of  notes 
held  as  collateral  by  making  sale  of  them  was 
held  to  be  void  because  it  was  in  opposition  to 
a  rule  of  law. 

3.  Statutes  Forbidding  Sale  of  Choses  in  Action. 
—  McArthur  v.  Magee,  114  Cal.  126,  which 
case  was  decided  underCiv.  Code  Cal.,  £  3006. 
See  also  Kelly  v.  Matlock,  85  Cal.  122 

4.  Stipulation  Authorizing  Sale  of  Choses  in 
Action.  —  McArthur  v.  Magee,  114  Cal.  126; 
Moffat  -'.  Williams,  5  Colo.  App.  184;  Zimple- 
man v.  Veeder,  98  111.  613;  Hunter  v.  Hami'l- 
ton,  52  Kan.  195. 

Contract  Construed  Favorably  to  Pledgor.  — 
Moses  v.  Grainger,  106  Tenn.  7. 

5.  Authority  of  Pledgee  to  Sell  Bonds.  —  Water- 
Power  Co.  v.  Brown,  23  Kan.  676;  Fletcher  v. 
Dickinson,  7  Allen  (Mass.)  23;  Chouteau  v. 
Allen,  70  Mo.  290;  Morris  Canal,  etc.,  Co. 
v.  Lewis,  12  N.  J.  Eq.  329;  Brown  v.  Ward,  3 
Duer  (N.  Y.)  660.  See  also  Wilkinson  v.  Cul- 
ver, 33  Fed.  Rep.  708;  Richards  v.  Davis,  5 
Pa.  L.  J.  Rep.  471;  Potter  v.  Thompson,  10  R,. 
I.  8;  Brightman  v.  Reeves,  21  Tex.  70. 

Land  Grant  Construction  Bonds.  —  In  Old  Do- 
minion Bank  v.  Dubuque,  etc.,  R.  Co.,  S  Iowa 
277,  74  Am.  Dec.  302.  it  was  held  that  the 
pledgee  of  land  grant  construction  bonds  is 
authorized  to  sell  them. 

United  States  Bonds  which  have  been  pledged 
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(3)  Corporate  Stock.  —  When  corporate  stock  is  pledged  as  collateral 
security  by  delivery  of  the  certificates  with  a  blank  assignment,  signed  by 
the  owner,  and  the  principal  indebtedness  is  past  due,  the  pledgee  can  sell 
the  stock  as  the  readiest  mode  of  collection,  giving  the  pledgor  and  his  suc- 
cessor in  interest,  if  any,  reasonable  notice  to  redeem  and  of  the  time  and 
place  of  sale.1 

e.  After  Payment  of  Debt  Secured.  —  Of  course,  after  the  debt 
secured  has  been  paid,  the  pledgee  has  no  authority  to  sell  the  property,  but 
is  under  an  obligation  to  restore  it  to  the  pledgor.8 

2.  Duty  of  Pledgee  to  Sell. —  The  rule  is  firmly  established  that  the  pledgee,  if 
the  debt  secured  is  not  paid  when  it  matures,  is  not  bound  to  sell,  but  may 
sell  or  not  at  his  option;  if  he  does  not  see  fit  to  sell,  he  may  continue  to 
hold  the  property  as  a  security  for  the  debt.3 

Stipulations  as  to  Sale.  —  A  contract  of  pledge  which  contains  a  stipulation 
authorizing  the  pledgee  to  sell  does  not  deprive  him  of  his  option  to  sell  or 
not  as  he  sees  fit ;  4  but  if  there  is  a  stipulation  between  the  pledgor  and 
pledgee  that  the  latter  shall  sell  within  a  specified  time,  it  is  his  duty  to  do 
so,  and  his  failure  will  be  a  breach  of  duty  for  which  he  will  be  answerable  to 
the  pledgor.5 

Where  Pledgor  Requests  Pledgee  to  Sell.  —  When  there  is  no  contract  varying  the 
powers  and  duties  of  parties,  the  pledgor  cannot  make  it  the  duty  of  the 
pledgee  to  sell  by  directing  or  requesting  him  to  do  so.6 

3.  Prerequisites,  Incidents,  and  Conduct  of  Sale  —  a.  In  General.  —  The 
power  of  sale  must  be  exercised  with  a  due  regard  to  the  interests  of  the 
pledgor  as  well  as  of  the  pledgee.  The  pledgee,  in  making  the  sale,  will  be 
regarded  as  a  trustee,  and  the  sale  must  be  conducted  fairly  and  in  such  a 


may  be  sold  by  the  pledgee  when  the  debt  se- 
cured matures.  Hancock  v.  Franklin  Ins. 
Co.,  114  Mass.  155. 

Discretion  of  Pledgee  to  Sell  Bonds.  —  In  Wil- 
kinson v.  Culver,  33  Fed.  Rep.  708,  in  which 
case  certain  railroad  bonds  were  pledged,  it 
was  held  that  under  the  terms  of  the  contract 
it  was  in  the  discretion  of  the  pledgee  to  sell 
such  bonds  in  the  absence  of  a  request  to  sell. 

Railroad  Bonds  Payable  upon  Condition.  — 
Joliet  Iron,  etc.,  Co.  v.  Scioto  Fire  Brick  Co., 
82  111.  548,  25  Am.  Rep.  341. 

1.  Corporate  Stock.  —  Hayward  v.  Eliot  Nat. 
Bank,  96  U.  S.  611;  Canfield  v.  Minneapolis 
Agricultural,  etc.,  Assoc.,  4  McCrary  (U.  S.) 
646,  14  Fed.  Rep.  801;  Sharpe  v.  National 
Bank,  87  Ala.  644;  Indiana,  etc.,  R.  Co.  v.  Mc- 
Kernan,  24  Ind.  62;  Bryson  v.  Rayner,  25  Md. 
424,  go  Am.  Dec.  69;  Fletcher  v.  Dickinson,  7 
Allen  (Mass.)  23;  Porter  v.  Parks,  49  N.  Y. 
564;  Brown  v.  Ward,  3  Duer  (N.  Y.)  660; 
Nourse  v.  Prime,  4  Johns.  Ch.  (N,  Y.)  496,  7 
Johns.  Ch.  (N.  Y.)  87.  See  also  Xenia  First  Nat. 
Bank  v.  Stewart,  107  U.  S.  676. 

Where  Action  Is  Pending  Between  Pledgor  and 
Corporation  as  to  Right  to  Dividend,  —  McAulay 
v.  Moody,  128  Cal.  202. 

California  Statute.  —  Civ.  Code  Cal.,  §  3006, 
provides  that  "  a  pledgee  cannot  sell  any  evi- 
dence of  debt  pledged  to  him,  except  the  obli- 
gations of  governments,  stales,  or  corpora- 
lions;  "  under  which  provision  it  has  been 
held  that  pledged  stock  may  be  sold.  Mc- 
Aulay v.  Moody,  128  Cal.  202. 

2.  After  Payment  of  Debt  Secured.  —  Elliott  v. 
Armstrong.  2  Blackf.  (Ind.)  198.  See  also 
Walter  v.  Smith,  5  B.  &  Aid.  439,  7  E.  C.  L. 
155. 


Part  Payment  by  Pledgor  Does  Not  Preclude 
Pledgee  from  Selling. —  Hallowell  v.  Black- 
stone  Nat.  Bank,  154  Mass.  359. 

Wrongful  Sale  by  Pledgee  —  Rights  of  Pur- 
chaser.—  Elliott  v.  Armstrong,  2  Blackf.  (Ind.) 
198. 

3.  Duty  of  Pledgee  to  Sell.  —  Culver  v.  Wilkin- 
son, 145  U.  S.  205;  Ehrlich  v.  Ewald,  66  Cal. 
97;  Furness  v.  Union  Nat.  Bank,  147  111.  570; 
Mueller  v.  Nichols,  50  III.  App.  663;  Rozet  v. 
McClellan,  48  111.  345,  95  Am.  Dec.  551;  Old 
Dominion  Bank  v.  Dubuque,  etc.,  R.  Co.,  8 
Iowa  277,  74  Am.  Dec.  302;  Badlam  v.  Tucker, 
1  Pick.  (Mass.)  389,  11  Am.  Dec.  202;  Richard- 
son v.  Virginia  Valley  Ins.  Co,.  27  Grati. 
(Va.)  749.  See  also  Robinson  v.  Hurley,  11 
Iowa  410,  79  Am.  Dec.  497;  Minneapolis,  etc., 
Elevator  Co.  z>.  Betcher,  42  Minn.  210. 

4.  Express  Authority  to  Sell  Does  Not  Deprive 
Pledgee  of  Option. —  Rozet  v.  McClellan,  48  111. 
345,  95  Am.  Dec.  551.  See  also  Culver  v. 
Wilkinson,  145  U.  S.  205;  Colquitt  v.  Stultz,  65 
Ga.  305;  Napier  v.  Central  Georgia  Bank, 
68  Ga.  637;  Robinson  v.  Hurley,  11  Iowa  410, 
79  Am.  Dec.  497;  Richardson  v.  Virginia 
Valley  Ins.  Co.,  27  Gratt  (Va.)  749. 

5.  Express  Contract  Requiring  Pledgee  to  Sell. 
—  Cooper  v.  Simpson,  41  Minn.  46,  16  Am.  St. 
Rep.  667. 

Where  Live  Stock  Pledged  —  Duty  of  Pledgee  to 
Sell  Without  Unreasonable  Delay.  —  Anderson  v. 
Carothers,  18  Wash.  520. 

6.  Where  Pledgor  Requests  Pledgee  to  Sell.  — 

Cooper  v.  Simpson,  41  Minn.  46,  16  Am.  Si. 
Rep.  667,  in  which  case  it  was  held  that  not- 
withstanding a  request  for  a  sale  of  the  prop- 
erty the  pledgee  is  not  liable  for  failure  to 
make  a  sale  unless  he  is  guilty  of  negligence. 
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way  as  to  subserve  not  only  the  rights  of  the  pledgee,  but  the  interest  of  the 

pledgor. 1 

Employment  of  Agent  to  Make  Sale.  —  The  pledgee  can  make  the  sale  through  an 
agent  as  well  as  personally.2 

statutory  Requirements,  if  any,  as  to  the  method  of  making  the  sale  must  be 
complied  with,  unless  by  contract  the  parties  have  otherwise  agreed.3 

Special  Stipulations  as  to  Sale.  —  Where  the  terms  of  the  contract  of  pledge 
governed  the  rights  of  the  parties  as  to  the  time,  place,  and  notice  of  sale,  or 
in  other  respects  modified  the  ordinary  rights  and  duties  of  the  parties,  such 
stipulations  must  be  strictly  complied  with.4 

Effect  of  Wrongful  Sale.  —  If  the  sale  is  not  made  by  the  pledgee  in  pursuance 
of  the  rules  governing  such  sales,  it  will  amount  to  a  conversion  ;  5  and,  as  a 
general  rule,  the  pledgor,  upon  tendering  or  paying  the  amount  of  the  debt 
secured,  may  maintain  trover  for  the  conversion,  and  he  is  without  remedy 
in  a  court  of  equity.6  Where  the  sale  has  not  been  regularly  made,  the 
pledgor  may  elect  to  ratify  it  and  claim  the  benefit  thereof,  or  he  may 
repudiate  it  and  hold  the  pledgee  responsible  for  the  property,  and  the 
pledgor's  right  to  question  the  validity  of  the  sale  may  be  lost  by  his  laches 
and  acceptance  of  the  surplus  proceeds.7 

b.  Demand  by  Pledgee  Before  Sale  —  (i)  Necessity  to  Make  Demand. 
—  It  is  well  settled  that  the  pledgee  has  no  right  to  sell  the  property  pledged 
without  first  making  a  demand  upon  the  pledgor  for  the  payment  of  the  debt 
so  as  to  give  him  an  opportunity  to  redeem  ; 8  but  where  the  contract  between 


1.  Conduct  of  Sale.  —  Schaaf  v.  Fries,  77  Mo. 
App.  346.  See  also  McNeil  v.  New  York 
Tenth  Nal.  Bank,  46  N.  Y.  325,  7  Am.  Rep. 
341;  Griggs  v.  Day,  136  N.  Y.  152,  32  Am.  Si. 
Rep.  704:  Foole  v.  Utah  Commercial,  etc., 
Bank,  17  Utah  2S3;  Union  Trust  Co.  v.  Rig- 
don,  93  111.  458;  Montague  v.  Dawes,  14  Allen 
(Mass.)  373. 

Proof  of  Usage  Among  Brokers  to  sell  choses  in 
action,  pledged  to  them  in  a  mode  unauthor- 
ized by  law,  is  inadmissible.  Higgins  v. 
Moore,  34  N.  Y.  417.  See  also  Wheeler  v. 
Newbould,  16  N.  Y.  392;  Bowen  v.  Newell,  8 
N.  Y.  190;  Dykers  v.  Allen,  7  Hill  (N.  Y.)  497, 
42  Am.  Dec.  87;  Merchants'  Bank  v.  Wood- 
ruff, 6  Hill  (N.  Y.)  174. 

Where  There  Is  Only  One  Bidder.  —  In  Guinz- 
burg  v.  H.  W.  Downs  Co.,  165  Mass.  467,  52 
Am.  St.  Rep.  525,  it  was  held  that  the  sale  was 
valid  although  there  was  onlv  one  bidder. 

2.  Thayer  v.  Dwight,  104  Mass.  254. 

May  Employ  Pledgor  to  Make  Sale.  —  Ma- 
comber  v.  Parker,  14  Pick.  (Mass.)  497.  See 
also  Thayer  v.  D  wight,  104  Mass.  254. 

3.  Halliday  v.  Stewart  County  Bank,  112  Ga. 
461. 

4.  Special  Stipulations  as  to  Sale.  —  Waring  v. 
Gaskill,  95  Ga.  731;  Foote  v.  Utah  Com- 
mercial, etc.,  Bank   17  Utah  283. 

6.  Illegal  Sale  Amounts  to  Conversion.  —  Nel- 
son v.  Owen,  113  Ala.  372;  Halliday  v.  Stewart 
County  Bank,  112  Ga.  461;  Waring  v.  Gaskill, 
95  Ga.  731;  Fowle  v.  Ward,  113  Mass.  548,  18 
Am.  Rep.  534. 

Loss  of  Lien  by  Pledgee  Where  He  Makes  Un- 
authorized Sales.  —  Whipple  v.  Dutton,  175 
Mass.  365,  78  Am.  St.  Rep  501. 

6.  Nelson  v.  Owen,  113  Ala.  372. 

T.  Hayward  v.  Eliot  Nat.  Bank.  96  U.  S. 
611 ;  Lacombe  v.  Forstall,  123  U.  S.  562;  Mc- 
Dowell v.  Chicago  Steel  Works,  22  111.  App. 


405;  Dimock  v.  U.  S.  National  Bank,  55  N.  J 
L.  296,  3g  Am.  St.  Rep.  643. 

Ratification  by  Taking  a  Drink  to  |Celebrate 
Sale.  —  In  Earle  v.  Grant,  14  R.  I.  229,  afier 
an  invalid  sale,  the  pledgor  was  present  with 
the  pledgee  and  the  purchaser,  and  saw  the 
purchaser  pay  a  dollar  to  the  pledgee,  and 
joined  with  them  in  drinking-in  celebration  of 
it;  and  it  was  held  that  these  circumstances 
consiituted  a  ratification.  Cited  in  Hill  ?. 
Finigan,  77  Cal.  267,  ji  Am.  St.  Rep.  279. 

8.  Demand  by  Pledgee  Before  Sale.  —  Story  on 
Bailments,  308. 

Alabama.  —  Nabring  u.  Mobile  Bank,  58  Ala. 
204. 

California.  —  Wright  -'.  Ross,  36  Cal.  414, 
per  Currey,  C.  J.;  Gay  v.  Moss,  34  Cal.  125; 
"Wilson  v.  Brannan,  27  Cal.  258;  Dewey  v. 
Bowman,  8  Cal.  145;  Hyatt  v.  Argenti,  3  Cal. 
151. 

Colorado.  —  Moffat  t.  Williams,  5  Colo.  App. 
184. 

Illinois.    —   McDowell    v.    Chicago  Steel 
Works,  124  111.  491,  7  Am.  St.  Rep.  381;  Rozet 
v.  McClellan,  48  111.  345,  95  Am.  Dec.  551, 
Walker,  J. 

Indiana.  —  Indiana,  etc.,  R.  Co.  v.  McKer- 
nan,  24  Ind.  62. 

Massachusetts.  —  Fletcher  v.  Dickinson,  7 
Allen  (Mass.)  23. 

Missouri.  —  Chouteau  v.  Allen,  70  Mo.  290. 
New  Jersey.  —  Dimock   v.  U.  S.  National 
Bank,  55  N.  J.  L.  296,  39  Am.  Si.  Rep.  643. 

New  York.  —  Bryan  v.  Baldwin.  52  N.  Y. 
232;  Strong  v.  National  Mechanics'  Banking 
Assoc.,  45  N.  Y.  718;  Markham  v.  Jaudon.  41 
N.  Y.  235;  Wilson  v.  Little,  2  N.  Y.  443.  51 
Am.  Dec.  307;  Genet  v.  Howland,  45  Barb.  (N. 
Y.)  560;  Cortelyou  v.  Lansing,  2  Cai.  Cas  (N. 
Y.)  200;  Jaroslauski  v.  Saunderson,  1  Daly 
(N.  Y.)  232;  Stearns  v.  Marsh,  4  Den.  (N.  V  } 
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the  parties  fixes  the  time  for  the  payment  of  the  debt  secured  no  demand 
upon  the  pledgor  is  necessary.1 

(2)  Inability  of  Pledgee  to  Make  Demand.  —  The  inability  of  the  pledgee 
to  make  a  demand  does  not  entitle  him  to  sell  without  a  demand.* 

(3)  Waiver  of  Demand.  —  It  may  be  stipulated  in  the  contract  of  pledge 
that  the  pledgee  may  sell  without  first  making  a  demand  upon  the  pledgor. a 

c.  Notice  of  Sale  —  (1)  Necessity  to  Give  Notice  —  in  General.  —  It  is 
well  settled  that  before  the  pledgee,  upon  the  pledgor's  default,  sells  the 
property,  he  must  give  notice  to  the  pledgor  of  the  time  and  place  of  sale; 
and  there  is  a  distinction  between  a  demand  upon  the  pledgor  to  redeem  and 
a  notice  of  sale,  the  purpose  of  the  demand  being  to  inform  the  pledgor  that 
the  pledgee  intends  to  terminate  all  indulgence,  while  notice  of  a  sale  is 
intended  to  invite  competition,  thereby  securing  the  best  price  obtainable.4 


227,  47  Am.  Dec.  248;  Atlantic  F.  &  M.  Ins. 
Co.  v.  Boies,  6  Duer  (N.  Y.)  583;  Wheeler  v. 
Newbould,  5  Duer  (N.  Y.)  29;  Garlick  v. 
James,  12  Johns.  (N.  Y.)  146,  7  Am.  Dec.  294; 
Huggans  v.  Fryer  1  Lans.  (N.  Y.)  276. 

Pennsylvania.  —  Conyngham*s  Appeal,  57 
Pa.  St.  474- 

Texas.  —  King  v.  Texas  Banking,  etc.,  Co., 
5S  Tex.  669. 

Washington.  —  Washington  Nat.  Bldg.,  etc., 
Assoc.  v.  Saunders,  24  Wash.  321. 

A  Sale  Without  a  Demand  Amounts  to  a  Con- 
version. —  Bryan  v.  Baldwin,  52  N.  Y.  232. 

Where  Pledgee  Is  Authorized  to  Sell  Without 
Notice.  —  Where  there  is  no  time  fixed  by  the 
contract  between  the  parties  for  ihe  payment 
of  ihe  debt  secured,  even  though  the  pledgor 
agrees  that  the  pledgee  may  sell  without 
notice,  the  pledgee  must  demand  payment 
before  he  sells.  Wilson  v.  Little,  2  N.  Y.  443, 
51  Am.  Dec.  307. 

Stipulation  Allowing  Pledgor  to  Fix  Time  of 
Sale. —  When  the  contract,  in  terms,  entitles 
the  pledgor  to  determine  when  a  sale  shall  be 
made,  a  sale  withoul  notice  to,  or  consent  of, 
the  pledgor  amounts  to  a  conversion.  Belden 
v.  Perkins,  78  111.  449. 

Sufficiency  of  Demand  upon  Pledgor  Before  Mak- 
ing Sale.  —  It  is  sufficient  before  making  a  sale 
of  the  property  pledged  to  press  and  urge  the 
pledgor  10  pay  the  debt  secured,  and  it  is  im- 
material that  the  word  "  demand  "  is  not  used. 
Carson  v.  Iowa  City  Gaslight  Co.,  8o  Iowa 
638. 

1.  Where  Time  for  Payment  Is  Fixed.  —  Sharpe 
v.  Naiional  Bank,  87  Ala.  644;  Chouteau  v. 
Allen,  70  Mo.  290. 

2.  Inability  of  Pledgee  to  Make  Demand.  — 

Strong  v.  Naiional  Mechanics'  Banking  Assoc., 
45  N.  Y.  718,  in  which  case  the  court  cited 
Cortelyou  v.  Lansing,  2  Cai.  Cas.  (N.  Y.)  201; 
Garlick  v.  James,  12  Johns.  (N.  Y.)  150,  7  Am. 
Dec.  294;  Stearns  v.  Marsh,  4  Den.  (N.  Y.) 
227,  47  Am.  Dec.  248,  and  Story  on  Bailments, 
§S  309.  310. 

3.  Waiver  of  Demand.  —  Chouteau  v.  Allen, 
70  Mo.  290.  See  also  Hyatt  v.  Argenti,  3  Cal. 
151- 

4.  Pledgee  Must  Give  Pledgor  Notice  of  Sale.  — 
Baieman  Commercial  Law,  g  689;  2  Kent  Com. 
581,  582,  583;  Patson  Contr.  621;  Story  Bailm., 
§  310.  Story  Contr.,  §  723;  Story  Eq.  Jur., 
1008. 

England.  —  Lockwood  v.  Ewer,  2  Atk.  303; 
Tucker  v.  Wilson,  1  P.  Wms.  261. 


United  States.  —  Huiskamp  v.  West,  47  Fed. 
Rep.  236. 

Alabama. —  Terry  v.  Birmingham  Nat.  Bank, 
93  Ala.  599,  30  Am.  St.  Rep.  87;  Sharpe  v. 
National  Bank,  87  Ala.  644 ;  Nabring  v.  Mobile 
Bank,  58  Ala.  204. 

Calijomia. — Child  v.  Hugg,  41  Cal.  519; 
Wright  v.  Ross,  36  Cal.  414,  per  Currey,  C.  J.; 
Gay  v.  Moss,  34  Cal.  125;  Wilson  v.  Brannan, 
27  Cal.  258;  Dewey  v.  Bowman,  8  Cal.  145; 
Hyatt  v.  Argenti,  3  Cal.  151. 

Colorado.  —  Moffat  v.  Williams,  5  Colo.  App. 
184;  Morgan  v.  Dod,  3  Colo.  551. 

Illinois.  —  National  Bank  v.  Baker,  128  111. 
533;  McDowell  v.  Chicago  Steel  Works,  124 
111.  491,  7  Am.  St.  Rep.  381;  Union  Trust  Co. 
v.  Rigdon,  93  111.  458,  per  Baker,  J.;  Sell  v. 
Ward,  81  111.  App.  675;  Rozet  v.  McClellan, 
48  111.  345,  95  Am.  Dec.  551. 

Indiana.  —  Indiana,  etc.,  R.  Co.  v.  McKer- 
nan,  24  Ind.  62;  Evans  v.  Darlington,  5  Blackf. 
(Ind.)  320. 

Iowa.  —  Robinson  v.  Hurley,  11  Iowa  410, 
79  Am.  Dec.  497. 

Kansas.  —  Water-Power  Co.  v.  Brown,  23 
Kan.  676. 

Maryland.  —  Maryland  F.  Ins.  Co.  v.  Dal 
rymple,  25  Md.  242,  89  Am.  Dec.  779;  Bryson 
v.  Rayner,  25  Md.  424,  90  Am.  Dec.  69. 

Massachusetts.  —  Guinzburg  v.  II.  W.  Downs 
Co.,  165  Mass.  467,  52  Am.  St  Rep.  525; 
Fletcher  v.  Dickinson,  7  Allen  (Mass.)  23; 
Washburn  v.  Pond,  2  Allen  (Mass.)  474. 

Minnesota.   —   Goldsmidt    v.  Worlhington 
First  M.  E.  Church,  25  Minn.  202. 
Alissouri. — Chouteau  v.  Allen,  70  Mo.  290. 
Nebraska.  —  Woodworth  v.  Hascall,  59  Neb. 
124. 

New  Jersey.  —  Dimock  v.  U.  S.  Naiional 
Bank,  55  N.  J.  L.  296,  39  Am.  St.  Rep.  643. 

New  York.  —  Smith  v.  Savin,  141  N.  Y.  315; 
Bryan  v.  Baldwin,  52  N.  Y.  232;  Markham  v. 
Jaudon,  41  N.  Y.  235;  Brownell  v.  Hawkins, 
4  Barb.  (N.  Y.)  491;  Millikin  v.  Dehon,  10 
Bosw.  (N.  Y.)  325;  Cortelyou  v.  Lansing,  2 
Cai.  Cas.  (N.  Y.)  200;  Marfield  v.  Goodhue,  3 
N.  Y.  62;  Wilson  v.  Little,  2  N.  Y.  443,  51  Am. 
Dec.  307;  Jaroslauski  v.  Saunderson,  1  Dalv 
(N.  Y.)  232;  Stearns  v.  Marsh,  4  Den.  (N.  Y.) 
227,47  Am.  Dec.  248;  Atlantic  F.  &  M.  Ins. 
Co.  v.  Boies,  6  Duer  (N.  Y.)  583;  Wheeler  v. 
Newbould,  5  Duer  (N.  Y.)2g;  Allen  v.  Dykers, 
3  Hill  (N.  Y.)  593.  7  Hill  ^N.  Y.)  497,  42  Am. 
Dec.  87;  Garlick  v.  James,  12  Johns.  (N.  Y.) 
146,  7  Am.  Dec.  294;  Hart  v.  Ten  Eyck,  2 
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Sale  Without  Notice  Amounts  to  Conversion.  —  If  the  pledgee,  in  violation  of  law, 
sells  the  property  without  notice  to  the  pledgor,  the  latter  may  thereafter 
treat  such  sale  as  a  conversion,  and  may  claim  the  highest  price  which  the 
property  reached  within  a  reasonable  time  after  its  illegal  sale,  less  the 
amount  due  to  the  pledgee.1 

Invalid  Custom.  —  Where  corporate  stock  has  been  bought  by  a  broker  on 
margins  for  his  principal,  and  the  broker  holds  it  in  pledge  to  secure  an 
advance  made  by  him,  he,  upon  default,  has  no  right  to  sell  the  stock  without 
notice,  and  a  practice  or  custom  to  do  otherwise  is  hostile  to  the  terms  of  the 
contract  and  to  the  obligations  of  a  pledge,  and  is  void.* 

Where  Pledgor  Has  Actual  Notice.  —  It  is,  it  would  seem,  immaterial  that  the 
pledgee  fails  to  give  the  pledgor  notice  of  the  time  and  place  of  sale,  where 
the  pledgor  has  actual  notice  thereof.3 

(2)  Inability  of  Pledgee  to  Give  Notice.  —  The  inability  of  the  pledgee  to 
give  notice  of  the  time  and  place  of  sale  does  not  entitle  him  to  sell  without 
notice.4 

(3)  Statutes  Requiring  Notice.  —  In  some  states,  notably  Georgia,  statutes 
have  been  enacted  expressly  requiring  that  notice  of  the  sale  shall  be  given 
to  the  pledgor.5 

Sale  Without  Notice  —  Measure  of  Damages.  — 

Where  trover  is  brought  against  a  pledgee  for 
selling  without  Ihe  statutory  notice,  the 
measure  of  damages  is  what  the  property  was 
worth  above  what  it  was  sold  for.  See  Van 
Arsdale  v.  Joiner,  44  Ga.  173. 

Sale  Without  Notice  —  Rights  of  Purchaser.  — 
Where  a  pledgee  sells  collateral  securities,  in 
default  of  the  pledgor,  under  a  power  to  do  so, 
but  without  previous  notice,  the  purchaser 
takes  a  clear  title,  free  from  the  right  of  re- 
dempiion.    Lewis  v.  Mott,  36  N.  Y.  395. 

2.  Invalid  Custom. —  Markham  v.  Jaudon,  41 
N.  Y.  235,  in  which  case  the  court  overruled 
Hanks  v.  Drake.  49  Barb.  (N.  Y.)  186;  Sterling 
v.  Jaudon,  48  Barb.  (N.  Y.)  459;  and  cited  Brass 
v.  Worth,  40  Barb.  (N.  Y.)  648;  Clarke  v. 
Meigs,  (N.  Y.  Super.  Ct.  Gen.  T.)  22  How.  Pr. 
(N.  Y.)  340,  and  three  unreported  cases  in  the 
Supreme  Court  of  New  York. 

3.  Alexandria,  etc.,  R.  Co.  v.  Burke,  22 
Gratt.  (Va.)  254. 

4.  Inability  of  Pledgee  to  Give  Notice.  — 
Strongs.  National  Mechanics  Banking  Assoc., 
45  N.  Y.  718,  in  which  case  the  court  cited  Cor- 
telyou  v.  Lansing,  2  Cai.  Cas.  (N.  Y.)  201; 
Garlick  v.  James,  12  Johns.  (N.  Y.)  150,  7  Am. 
Dec.  294;  Stearns  v.  Marsh,  4  Den.  (N.  Y.) 
227,   47   Am.  Dec.  248,  and    Story  Bailm., 

309,  310. 

Where  Pledgor  Cannot  Be  Found  —  Bill  in 
Equity  Necessary. —  Indiana,  etc.,  R.  Co.  v. 
McKernan,  24  Ind.  62,  in  which  case  the  court 
cited  Steams  v.  Marsh,  4  Den.  (N.  Y.)  227,  47 
Am.  Dec.  248. 

Where  Pledgor  Makes  It  Impossible  to  Give 
Notice  —  Notice  Dispensed  With.  —  City  Bank  v. 
Babcock,  Holmes  (U.  S.)  1S0,  in  which  case 
the  pledgor  was  a  corporation  and  it  appeared 
that  for  years  bdfore  the  sale,  after  the  cor- 
poration's existence  had  become  at  least 
doubtful,  it  had  no  place  where  and  no  acting 
officers  upon  whom  notice  could  have  been 
served,  so  that  ns  notice  was  necessary. 

5.  Statutes  Requiring  Notice.  —  See  the  stat- 
utes of  the  following  states  and  territories, 
and  also  the  following  cases  which  were  de- 
cided under  statute:    Everett  v.  Buchanan,  2 
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Johns.  Ch  (N.  Y.)  62;  Huggans  v.  Fryer,  1 
Lans.  (N.  Y.)  276. 

Ohio.  —  Glidden  v.  Mechanics  Nat.  Bank, 
53  Ohio  St.  588. 

Pennsylvania.  —  Conyngham's  Appeal,  57 
Pa.  St.  474;  Diller  v.  Brubaker,  52  Pa.  St.  498, 
91  Am.  Dec.  177;  Sitgreaves  v.  Farmers',  etc., 
Bank,  49  Pa.  St.  359;  Davis  v.  Funk,  39  Pa. 
St.  243,  80  Am.  Dec.  519. 

Tennessee.  —  Moses  v.  Grainger,  106  Tenn. 
7;  Johnson  v.  Smith,  11  Humph.  (Tenn.)  396. 

Texas.  —  King  v.  Texas  Banking,  etc.,  Co., 
58  Tex.  669;  Luckett  v.  Townsend,  3  Tex.  119, 
49  Am.  Dec.  723. 

Virginia.  —  Alexandria,  etc.,  R.  Co.  v. 
Burke,  22  Gratt.  (Va.)  254. 

Washington  —  Washington  Nai.  Bldg.,  etc., 
Assoc.  v.  Saunders,  24  Wash  321. 

The  Roman  Law,  except  in  cases  of  special 
agreement,  never  allowed  the  property  to  be 
sold  by  the  pledgee,  except  upon  notice  to  the 
pledgor  and  the  allowance  of  a  year's  redemp- 
tion. Per  Kent,  J.,  in  Cortelyou  v.  Lansing, 
2  Cai.  Cas.  (N.  Y.)  200 

An  Advertisement  of  Sale  Without  Notice  to  the 
Pledgor  Is  Insufficient.  —  Bryan  :•.  Baldwin,  52 
N.  Y.  232. 

Distinction  Between  Notice  to  Redeem  and 
Notice  of  Sale.  —  National  Bank  v.  Baker,  128 
IU.  533- 

Sale  of  Collaterals  Without  Notice  —  Right  of 
Maker  of  Collaterals  to  Object.  —  Where  the 
pledgee  of  a  bond  upon  the  pledgor's  default 
sells  it  .vithout  notice  the  maker  of  the  bond 
in  an  action  upon  it  cannot  raise  the  objection 
that  no  notice  was  given  the  pledgor  before 
the  sale,  because  no  one  but  the  pledgor  can 
recover  for  any  loss  sustained  by  failure  to 
give  notice.  Water-Power  Co.  v.  Brown  23 
Kan.  676. 

1.  Sale  Without  Notice  Amounts  to  Conversion. 

—  Smith  v.  Savin,  141  N.  Y.  315.  See  also 
Gay  v.  Moss,  34  Cai.  125;  Wood  worth  v.  Has- 
call,  59  Neb.  124;  Stearns  v.  Marsh,  4  Den. 
(N.  Y.)  227,  47  Am.  Dec.  248.  in  which  last  case 
the  court  cited  Story  Bailm.  (2d  ed.)  349;  Cor- 
telvou  v.  Lansing,  2  Cai.  Cas.  (N.  Y.)  204,  and 
M'Lean  v.  Walker,  10  Johns.  (N.  Y.)  472. 
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(4)  Notice  to  Public.  —  It  would  seem  that  it  is  not  only  necessary  to  give 
t lie  pledgor  notice  of  the  time  and  place  of  the  sale,  but  that  notice  should 
also  be  given  to  the  public.1 

(5)  Requisites  of  Notice  —  In  General.  —  The  notice  of  sale  must  specify 
both  the  time  when  and  the  place  wrier*  the  sale  is  to  be  conducted.8 

Sufficiency  of  Notice  to  Agent.  —  Where  the  pledgor  is  abroad  and  has  left  all 
his  business  in  charge  of  an  agent,  notice  of  the  sale  to  such  agent  is  sufficient. :f 

Propriety  of  Written  Notice.  —  The  safest  course  is  to  have  a  formal  written 
notice  served  upon  the  pledgor,  otherwise  the  pledgee  must,  at  his  peril,  be 
prepared  to  prove  that  the  pledgor  was  informed  of  the  time  and  place  of 
sale  a  reasonable  time  before  the  sale  was  to  take  place.4 

(6)  Waiver  of  Notice  —  In  General.  —  The  pledgee,  according  to  all  the 
authorities,  may  waive  his  right  to  have  notice  of  the  sale.*  Such  waiver 
may  be  made  by  the  express  consent  of  the  pledgor  to  a  sale  without  notice ;  w 
or  the  waiver  may  consist  of  the  pledgor's  acquiescence  in  a  sale  which  has 
been  improperly  made  without  notice.7 

Private  Sale.  —  It  would  seem  that  a  stipulation  in  the  contract  authorizing 
the  pledgee  to  make  a  private  sale  is  to  be  construed  as  authorizing  him  to 
sell  without  notice  of  the  time  or  place  of  sale.8 

Express  Stipulation  in  Contract  that  Sale  May  Be  Without  Notice.  - —  The  contract  of 
pledge  may  expressly  waive  the  right  of  the  pledgor  to  notice  of  sale,  and  if 
the  contract  contains  such  a  stipulation,  the  pledgor  cannot  insist  upon  notice.9 

Dak.  249;  Halliday  v.  Steivart  County  Bank, 
112  Ga.  461,  which  latter  case  was  decided 
under  Civ.  Code  Ga.  1895,  §  2958,  providing 
that  the  pledgee  must  always  give  notice  for 
thirty  days  to  the  pledgor  of  his  intention  to 
sell.  See  further  Van  Arsdale  v.  Joiner,  44 
Ga.  173. 

1.  Notice  to  Public.  —  Hill  v.  Finigan,  77  Cal. 
267,  11  Am.  St.  Rep.  279;  Bryson  v.  Rayner, 
25  Md.  424,  90  Am.  Dec.  69.  And  see  Griggs 
v.  Day,  136  N.  Y.  152,  32  Am.  St.  Rep.  704, 
note. 

2.  Requisites  of  Notice.  —  Wheeler  v.  New- 
bould,  5  Duer  (N.  Y.)  29;  Diller  v.  Brubaker, 
52  Pa.  St.  498,  91  Am.  Dec.  177. 

Sale  Must  Be  at  the  Time  and  Place  Stated  in 
the  Notice.  —  Genet  v.  Howland,  45  Barb.  (N. 
Y.)  560. 

Time  and  Place  Named  in  the  Notice  Must  Be 
Reasonable.  —  Marlcham  v.  Jaudon,  41  N.  Y. 
235- 

No  Necessity  to  State  Reasons  for  Making  Sale. 

—  McDougall  v.  Hazlelon  Tripod  Boiler  Co., 
60  U.  S.  App.  209. 

3.  Sufficiency  of  Notice  to  Agent.  —  Potter  v. 
Thompson.  10  R.  I.  1. 

4.  Propriety  of  Written  Notice.  —  Alexandria, 
etc  ,  R.  Co.  v.  Burke,  22  Grail.  (Va.)  254. 

5.  Waiver  of  Notice.  —  McDougall  v.  Hazel- 
nn  Tripod  Boiler  Co  ,  60  U.  S.  App.  209; 
Whitbck  v.  Heard,  13  Ala.  776,  48  Am.  Dec. 
73:  Sharpe  v.  National  Bank,  87  Ala.  644; 
Fitzgerald  v.  Blocher,  32  Ark.  742.  29  Am. 
Rep.  3;  Child  v.  Hugg,  41  Cal.  519;  McDowell 
v.  Chicago  Steel  Works,  124  111  491,  7  Am.  St. 
Rep.  381;  Hamilton  v.  State  Bank,  22  Iowa 
306;  Robinson  v.  Hurley,  11  Iowa  410.  79  Am. 
Dec.  497;  Bryson  v.  Rayner,  25  Md.  424,  go 
Am.  Dec.  69;  Guinzb.irg  v.  (1.  W.  Downs  Co., 
165  Mass.  467,  52  Am.  St.  Rep.  525;  Brass  v. 
Wonh.  40  Barb.  (N.Y.)  648;  Millikinw.  Dehon, 
70  Bo.w.  (N.  Y.)325;  Willoughbv  v.  Comstock, 
3  Hill  (N.  Y.)  389;  Glidden  v.  Mechanics' 
Nat.  Bank.  53  Ohio  St.  588. 


6.  Hamilton  v.  State  Bank,  22  Iowa  306. 

7.  Downer  v.  Whittier,  144  Mass.  449. 
Effect  of  Laches. —  It  would  seem  that  the 

pledgor  will  be  deemed  to  have  ratified  a  sale 
without  notice  when  he  has  allowed  six  years 
to  elapse  without  making  objection  and  has 
accepted  the  proceeds  of  the  sale  from  the 
pledgee.  McDowell  v.  Chicago  Steel  Works, 
124  111.  491,  7  Am.  St.  Rep.  381.  See  Hamil- 
ton v.  State  Bank,  22  Iowa  306. 

8.  Waiver  of  Notice  by  Stipulating  for  Private 
Sale.  —  McDowell  v.  Chicago  Steel  Works,  124 
111.  491,  7  Am.  St.  Rep.  381,  22  111  App.  405; 
Millikin  v.  Dehon,  10  Bosw.  (N.  Y.)  325.  See 
also  Robinson  v.  Hurley,  11  Iowa  410,  79  Am. 
Dec.  497;  Bryson  v.  Rayner,  25  Md.  424,  90 
Am.  Dec.  69. 

In  McDowell  v.  Chicago  Steel  Works,  124  111. 
491,  7  Am.  St.  Rep.  381,  22  111.  App.  405,  it  was, 
declared  that  what  was  said  to  the  contrary^ 
in  Rozet  v.  McClellan,  48  III.  345,  55  Am.  Dec. 
551,  was  a  mere  obiter  dictum. 

9.  Express  Stipulation  Waiving  Notice  of  Sale. 
—  Arkansas.  —  Fitzgerald  v.  Blocher,  32  Ark% 
742,  29  Am.  Rep.  3. 

California.  ■ —  Hyatt  v.  Argenti,  3  Cal.  151. 
Illinois.  —  National  Bank  v.  Baker,  128  III'. 
533;  Loomis  v.  Stave,  72  111.  623. 

Iowa. — Carson  v.  Iowa  City  Gaslight  Co., 
80  Iowa  638;  Hamilton  v.  State  Bank,  22 
Iowa  306,  Robinson  v.  Hurley,  11  Iowa  410, 
79  Am.  Dec.  497. 

Maryland.  —  Steelman  v.  Weiskittel,  88  Md. 
519;  Maryland  F.  Ins.  Co.  v.  Dalrymple,  25 
Md.  242,  89  Am.  Dec.  779. 

Missouri.  —  Chouteau  v.  Allen.  70  Mo.  290. 
New  York.  — Williams  v.  U.  S.  Trust  Co., 
60  Hun  (N.  Y.)  578,  133  N.  Y.  660.    See  also 
Toplitz  v.  Bauer,  161  N.  Y.  325;  Markham  v. 
Jaudon,  41  N.  Y.  235. 

Pennsylvania. — Jeanes's  Appeal,  116  Pa. 
St.  573,  2  Am.  St.  Rep.  624. 

Where  There  Is  a  Substitution  of  Property  After 
the  Contract  Has  Been  Made.  —  Where  spurious 
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Waiver  of  Right  to  Sell  Without  Notice.  — ■  The  right  of  the  pledgee  to  sell  without 
notice  may  be  waived,  even  where  it  is  stipulated  that  sale  may  be  without 
notice;  such  stipulation  maybe  affected  by  the  subsequent  conduct  of  the 
parties  and  by  oral  or  written  extensions  of  time,  though  not  based  on  any 
actual  pecuniary  consideration.1 

d.  TIME  OF  SALE. — Before  the  Maturity  of  the  Debt  Secured  the  pledgee,  in  the 
absence  of  an  agreement,  express  or  implied,  to  the  contrary,  has  no  authority 
to  sell  the  property;3  but  whether  property  is  pledged  for  a  debt  payable 
immediately  or  for  one  payable  at  a  future  day,  the  time  when  the  sale  may 
take  place  depends  upon  the  will  of  the  pledgee,  after  the  lapse  of  the  term 
of  credit  in  the  one  case,  and  after  a  reasonable  time  in  the  other,  unless  the 
pledgor  resorts  to  a  court  of  equity  to  quicken  the  sale.3 

Stipulation  as  to  Time  of  Sale.  —  It  would  seem  that  an  authority  in  the  pledgee 
to  sell  the  property  before  the  debt  secured  has  matured  is  inconsistent  with 
the  very  essence  of  a  contract  of  pledge;4  but  after  default  the  parties  may, 
by  mutual  agreement,  abandon  the  sale  of  the  property  and  stipulate  for  a 
postponement.5 

e.  Place  of  Sale  —  In  General.  — The  pledgee  must  fix  a  reasonable  place 
for  the  sale  of  the  property.6 

Sale  on  Stock  Exchange.  —  Where  the  pledgees  have  resided  in  cities  having 
stock  exchanges,  the  courts  have  sanctioned  sales  of  corporate  stocks  and 
bonds  made  on  the  stock  exchange.7 

/.  Necessity  to  Sell  at  Public  Auction  —  (i)  In  General.  —  It  is 
well  settled  that,  in  the  absence  of  a  stipulation  of  the  parties  to  the  contrary, 
the  pledgee  must  sell  the  property  at  public  auction.8 

shares  of  stock  are  pledged,  and  afterwards 
valid  shares  are  substituted  for  them,  the 
identity  of  the  pledge  is  not  destroyed,  and 
under  a  stipulation  in  the  original  contract 
waiving  notice  the  substituted  shares  may  be 
sold  without  notice.  Jeanes's  Appeal,  116  Pa. 
St.  573,  2  Am.  St.  Rep.  624. 

Authority  of  Agent  to  Waive  Statutory  Notice 
of  Sale.  —  Where  it  is  provided  by  statute  that 
a  sale  by  a  pledgee  shall  be  upon  ten  days' 
notice,  and  the  owner  of  property  authorizes 
another  to  pledge  it,  the  agent  has  no  authority 
to  waive  the  notice  of  sale.  Van  Arsdale  v. 
Joiner,  44  Ga.  173. 

Authority  to  Sell  "  Without  Further  Notice."  — 
Maryland  F.  Ins.  Co.  v.  Dalrymple,  25  Md. 
242,  89  Am.  Dec.  779. 

1.  Toplitz  v.  Bauer,  161  N.  Y.  325. 

2.  Before  Maturity  of  Debt.  —  Dimock  v.  U.  S. 
National  Bank.  55  N.  J.  L.  296,  39  Am.  St. 
Rep.  643;  Dykers  v.  Allen,  7  Hill  (N.  Y.)  497, 
42  Am.  Dec.  87;  Wilson  v.  Little,  2  N.  Y.  443, 
51  Am.  Dec.  307. 

3.  Per  Jewett,  J.,  in  Stearns  v.  Marsh,  4 
Den.  (N.  Y.)  227,  47  Am.  Dec.  248. 

The  Pledgee  May  Sell  Notwithstanding  the 
Condition  of  the  Market.  —  King  v.  Texas  Bank- 
ing, etc.,  Co.,  58  Tex.  669.  See  also  Robinson 
v.  Hurley,  11  Iowa  410.  79  Am.  Dec.  497. 

Pledgee  Must  Fix  Reasonable  Time.  —  Guinz- 
burg  v.  H.  W.  Downs  Co.,  165  Mass.  467,  52 
Am.  St.  Rep  525. 

4.  Lawrence  v.  Maxwell,  53  N.  Y.  19.  See 
contra,  National  Bank  v.  Baker,  128  111.  533. 

5.  Agreement  to  Abandon  or  Postpone  Sale.  — 
Winkler  v.  Madgeburg,  100  Wis.  421. 

6.  Place ofSale.  —  Guinzburgz/.  H.  W.  Downs 
Co..  165  Mass.  467,  52  Am.  St.  Rep.  525. 

Sale  in  State  Other  than  That  in  Which  Pledgor 
Resides.  —  Where  the  pledgor  resides  in  New 
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York  and  the  contract  of  hypothecation  pur- 
ports to  be  a  Rhode  Island  contract,  the  sale 
may  be  made  in  the  city  of  Providence,  where 
the  agent  of  the  pledgor,  knowing  that  the 
sale  is  to  be  made  there,  makes  no  objection 
to  the  proposed  place  of  sale.  Potter  v. 
Thompson,  to  R.  I.  1. 

7.  Sale  on  Stock  Exchange.  —  Maryland  F.  Ins. 
Co.  v.  Dalrymple,  25  Md.  242,  89  Am.  Dec. 
779;  Brown  v.  Ward,  3  Duer  (N.  Y.)  660.  See 
also  Steelman  v.  Weiskittel,  88  Md.  519;  Bry- 
son  v.  Rayner,  25  Md.  424.  90  Am.  Dec.  69. 

8.  Pledgee  Must  Sell  at  Public  Auction  —  Ala- 
bama. —  Sharpe  v.  National  Bank,  S7  Ala.  644. 

Colorado.  —  Moffat  v.  Williams.  5  Colo.  App. 
184;  Morgan  v.  Dod,  3  Colo.  551. 

Dakota.  —  Everett  v.  Buchanan,  2  Dak.  249. 

Illinois.  —  Sell  v.  Ward,  81  111.  App.  675. 

Indiana.  —  Indiana,  'etc.,  R.  Co.  v.  McKer- 
nan,  24  Ind.  62. 

Iowa.  —  Carson  v.  Iowa  City  Gaslight  Co., 
80  Iowa  638. 

Maryland.  —  Maryland  F.  Ins.  Co.  v.  Dal- 
rymple, 25  Md.  242,  89  Am.  Dec.  779; 
Baltimore  Marine  Ins.  Co.  v.  Dalrymple.  25 
Md.  269;  Bryson  v.  Rayner,  25  Md.  424,  90 
Am.  Dec.  69. 

Massachusetts .  —  Hancock  v.  Franklin  Ins. 
Co.,  114  Mass.  155;  Washburn  v.  Pond,  2  Allen 
(Mass.)  474. 

Arew  York.  —  Strong  v.  National  Mechanics' 
Banking  Assoc.,  45  N.  Y.  71S;  Wheeler  v. 
Newbould,  16  N.  Y.  392,  5  Duer  (N.  Y.)  29; 
Genet  v.  Howland,  45  Barb.  (N.  Y.)  560;  Cor- 
telyou  v.  Lansing,  2  Cai.  Cas.  (N.  Y.)  202; 
Stearns  v.  Marsh,  4  Den.  (N.  Y.)  227,  47  Am. 
Dec.  248;  Dykers  ».  Allen,  7  Hill  (N.  Y.)  497, 
42  Am.  Dec.  87;  Willoughby  v.  Comstock,  3 
Hill  (N.  Y.)  389. 

Pennsylvania.  —  Conyngham's    Appeal,  57 
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(2)  Under  Statutes.  —  In  some  states,  notably  California  and  Georgia,  it 
has  been  expressly  provided  by  statute  that  the  pledgee  must  sell  the  prop- 
erty at  public  auction.1 

(3)  Waiver  of  Public  Sale.  —  Where,  however,  the  parties  stipulate  in  the 
contract  of  pledge  that  the  sale  may  be  private,  a  sale  made  in  the  manner 
provided  for  in  the  contract  is  valid.2 

o\  Adequacy  OF  PRICE.  — If  the  sale  by  the  pledgee  is  conducted  fairly, 
it  will  not  be  set  aside  because  the  highest  market  price  was  not  realized;  and 
it  is  held  that  although  the  pledgee  is  bound  to  use  reasonable  and  ordinary 
diligence,  he  is  not  required  to  exercise  extraordinary  care  or  to  watch  the 
market  for  the  most  favorable  opportunity  to  sell  the  property.3 

h.  What  Quantity  Should  Be  Sold.  —  Where  the  subject  of  a 
pledge  is  divisible,  and  a  part  is  sufficient  to  pay  the  debt,  the  pledgee  should 
sell  only  so  much  of  the  property  as  is  necessary  to  make  payment,4  and  it 
has  been  held  that  where  the  pledgee  sells  more  than  is  necessary  to  pay  the 
debt,  the  acceptance  by  the  pledgor  of  the  surplus  arising  from  such  illegal 
sale  does  not  constitute  a  waiver  of  his  right  to  damages  resulting  from  the 
sale.5 

i.  Purchase  of  Property  by  Pledgee  —  (1)  In  General. — The  law 
does  not  permit  a  pledgee  to  become  a  purchaser  of  the  property  pledged  at 
his  own  sale.  Such  a  purchase  is  contrary  to  the  principle  that  forbids  a 
party  to  purchase  property  when  he  has  a  duty  to  perform  with  reference  to 
such  property  which  is  inconsistent  with  the  character  of  a  purchaser.6 


Pa.  St.  474;  Diller  v.  Brubaker,  52  Pa.  St.  498, 
91  Am  Dae.  177. 

Texas.  —  King  v.  Texas  Banking,  etc.,  Co., 
58  Tex.  669;  Luckett  v.  Townsend,  3  Tex.  119, 
49  Am  Dec.  723. 

Relation  of  Pledgor  and  Pledgee  Not  Dissolved 
by  Private  Sale.  —  Sharpe  v.  National  Bank,  87 
Ala  644,  in  which  case  the  court  cited  Cook 
on  Stock  and  Stockholders,  8§  477-479;  Mary- 
land F.  Ins.  Co.  v.  Dalrymple,  25  Md.  242, 
89  Am.  Dec.  779,  and  Middlesex  Bank  v. 
Minot,  4  Met.  (Mass.)  325. 

The  Pledgor  May  Maintain  Trover  or  Case  When 
Sale  Is  Private.  —  Baltimore  Marine  Ins.  Co.  v. 
Dalrymple,  25  Md.  269. 

1.  Under  Statutes.  —  See  the  statutes  of  the 
several  states  and  territories,  and  also  the 
following  cases  which  were  decided  under 
statutes:  Brittan  v.  Oakland  Sav.  Bank,  124 
Cal.  282,  71  Am.  St.  Rep.  58;  Halliday  v. 
Stewart  County  Bank,  112  Ga.  461  which 
latter  case  was  decided  under  Civ.  Code  Ga. 
1895,  §  2958.  See  further  Hill  v.  Finigan,  62 
Cal.  426;  Everett  v.  Buchanan.  2  Dak.  249. 

2.  Waiver  of  Public  Sale.  —  Carson  v.  Iowa 
City  Gaslight  Co.,  80  Iowa  638;  Steelman  v. 
Weiskittel,  88  Md.  519;  Milliken  v.  Dehon,  27 
N:.  Y.  364.  affirming  10  Bosw.  (N.  Y.)  325; 
Strong  v.  N  uional  Mechanics'  Banking  Assoc., 
45  N.  Y.  718;  leanes's  Appeal,  116  Pa.  St.  573, 
2  Am.  St  Rep.  624.  See  also  McDowell  v. 
Chicago  Steel  Works,  124  111.  491,  7  Am.  St. 
Rep.  351;  Bryson  v.  Rayner,  25  Md.  424,  90 
Am.  Dec.  69. 

3.  Failure  to  Obtain  Highest  Market  Price.  — 
Whiiin  v.  Paul.  13  R.  I.  40:  King  v.  Texas 
Banking,  etc.,  Co.,  58  Tex.  669;  Muhlenberg 
v.  Tacoma  City,  25  Wash.  36. 

Where  a  Sale  Is  Made  Privately  and  Without 
Notice,  pursuant  to  a  stipulation,  it  will  not  be 
s;i  aside  for  the  reason  that  it  was  sold  for  an 
i  . adequate  sum,  where  it  does  not  appear  that 
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there  was  any  collusion  or  that  the  price  paid 
was  grossly  inadequate.  Carson  v.  Iowa  City 
Gaslight  Co.,  80  Iowa  638. 

4.  What  Quantity  Should  Be  Sold.  —  Fitzgerald 
v.  Blocher,  32  Ark.  742,  29  Am.  Rep.  3.  See 
also  in  support  of  the  proposition  slated  in  the 
text  Whillock  v.  Heard,  13  Ala.  776,  48  Am. 
Dec.  73;  Masonic  Sav.  Bank  v.  Bangs,  84  Ky. 
135,  4  Am.  St.  Rep.  197;  Jeanes's  Appeal,  116 
Pa.  St.  573,  2  Am.  St.  Rep.  624. 

Where  There  Is  Express  Authority  to  Sell.  —  In 
Whillock  v.  Heard,  13  Ala.  776,  48  Am.  Dec. 
73,  a  numberof  horses  were  pledged,  and  there 
was  an  express  agreement  that  the  pledgee 
should  have  the  power  to  sell  them  to  pay  the 
expenses  of  keeping  them,  and  it  was  held 
that  the  pledgee  had  no  authority  to  sell  any 
more  than  was  necessary  to  pay  the  expenses 
of  their  keeping. 

The  Sale  of  an  Excessive  Quantity  Amounts  to  a 
Conversion.  —  Whillock  v.  Heard,  13  Ala.  776, 
48  Am.  Dec.  73. 

Measure  of  Damages  Where  Pledgee  Sells  Ex- 
cessive Quantity.  —  Fitzgerald  v.  Blocher,  32 
Ark.  742,  29  Am.  Rep.  3. 

5.  Fitzgerald  v.  Blocher,  32  Ark.  742.  29  Am. 
Rep.  3. 

6.  Purchase  by  Pledgee  Forbidden  —  United 
States.  —  Kansas  Cily  First  Nat.  Bank  v.  Rush, 
56  U.  S.  App.  556;  Canfield  v.  Minneapolis 
Agricultural,  etc.,  Assoc.,  4  McCrary  (U.  S.) 
646,  14  Fed.  Rep.  801;  Farmers'  L.  &  T.  Co. 
v.  Young,  6  U.  S.  App.  469;  Easton  v.  German- 
American  Bank,  24  Fed.  Rep.  523,  per  Wal- 
lace, J. 

Alabama.  —  Sharpe  v.  National  Bank,  87 
Ala.  644. 

California.  —  Wright  v.  Ross,  36  Cal.  414, 
per  Crockett,  J. 

Colorado.  —  Morgan  v.  Dod,  3  Colo.  551,  per 
Stone,  J. 

Illinois.  —  Stokes  v.  Frazier,  72  111.  428; 
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Option  of  Pledgor  to  Affirm  or  Repudiate  Purchase  by  Pledgee.  —  A  purchase  by  a 
pledgee  without  the  consent  of  the  pledgor  of  the  property  pledged  is  void- 
able, but  it  is  not  void.  The  pledgor  has  the  option  to  affirm  or  to  repudiate 
the  sale,  but  he  cannot  do  both.  If  he  affirms  the  sale,  his  action  validates 
it  and  passes  the  title  to  the  pledgee  and  entitles  the  pledgor  to  the  amount 
bid  at  the  sale,  but  lo  no  more.  If  he  repudiates  it,  the  sale  is  void  and  the 
pledgee  has  the  collaterals  under  the  original  pledge,  with  the  same  rights 
and  subject  to  the  same  liabilities  as  if  no  sale  had  been  attempted.  Where 
the  pledgor  repudiates  the  sale,  the  pledgee  slill  holds  the  property  and  cannot 
be  charged  with  conversion  until  he  wrongfully  parts  with  the  possession  of 
and  control  over  it.  Until  then  he  holds  it  under  the  original  contract  of 
pledge  and  is  liable  to  deliver  it  only  on  payment  of  the  debt.1 

When  Purchase  by  Pledgee  Does  Not  Amount  to  Conversion.  —  Where  the  pledgee 
attempts  to  sell  the  property  to  himself,  if  he  does  nothing  more  subsequently 
and  the  thing  remains  in  his  possession,  no  conversion  is  worked,  but  he 
merely  continues  to  hold  the  property  as  pledgee,  as  if  no  sale  had  been 
attempted.2 

Remedy  at  Law  Where  Pledgee  Is  the  Purchaser.  —  As  the  relation  of  pledgor  and 
pledgee  is  a  legal  one,  and  the  rights  and  duties  flowing  from  such  relation 
are  defined  by  law,  a  court  of  law  may  give  the  pledgor  a  remedy  where  the 
pledgee  purchases  at  his  own  sale,  and  it  is  not  necessary  that  the  pledgor 
should  go  into  equity  to  avoid  such  sale.3 

Pledgor  Must  Act  Within  Reasonable  Time.  —  Where  the  pledgee  purchases  the 
property,  if  the  pledgor  does  not  exercise,  within  a  reasonable  time,  his  right 
to  avoid  the  sale,  such  right  will  be  lost.4 

The  Pledgor  May  Be  Deemed  to  Have  Ratified  a  purchase  of  the  property  by  the 
pledgee  by  merely  remaining  silent  after  he  has  knowledge  of  such  sale,  but 
knowledge  on  the  part  of  the  pledgor  of  all  the  material  facts  and  circum- 
stances is  essential  to  an  efficient  and  valid  ratification.5 


Chicago  Artesian  Well  Co.  v.  Corey,  60  111.  73; 
Killian  v.  Hoffman,  6  111.  App.  200. 

Iowa. — Old  Dominion  Bank  v.  Dubuque, 
etc..  R.  Co.,  8  Iowa  277,  74  Am.  Dec.  302. 

Maine.  —  Appleton  v.  Turnbull,  84  Me.  72. 

Maryland.  — Steelman  v.  Weiskittel,  88  Md. 
519,  per  McSherry,  C  J.;  Bryson  v.  Rayner, 
25  Md.  424,  90  Am.  Dec.  69:  Maryland  F.  Ins. 
Co.  :'.  Dalrymple,  25  Md.  242,  89  Am.  Dec. 
779,  which  case  was  distinguished  in  Manning 
z.  Shriver,  79  Md.  41. 

Massachusetts.  —  Lord  v.  Hartford,  175  Mass. 
320;  Blood  71.  Hayman,  13  Met.  (Mass.)  231; 
Middlesex  Bink  v.  Minol,  4  Met.  (Mass.)  325. 

Missouri. — Thornton  v.  Irwin,  43  Mo.  153. 

New  York.  —  Bryan  t.  Baldwin,  52  N.  Y. 
232;  Hawley  v.  Cramer,  4  Cow.  (N.  Y.)  736; 
Torrey  v.  Bank  of  Orleans,  etc.,  9  Paige  (N.  Y.) 
649.    See  also  Toplitz  v.  Bauer,  161  N.  Y.  325. 

Ohio.  —  Glidden  v.  Mechanics'  Nat.  Bank,  53 
Ohio  St.  588. 

Utah.  —  Foote  v.  Utah  Commercial,  etc., 
Bank,  17  Utah  283;  Hyams  Bamberger,  10 
Utah  3. 

1.  Option  of  Pledgor  to  Affirm  or  Repudiate 
Purchase  by  Pledgee.  —  Kansas  City  First  Nat. 
Bank  v.  Rush,  56  U.  S.  App.  556.  See  also  the 
following  authorities:  Jones  on  Pledges,  §  571 ; 
Story  Bailm.,  §  319. 

United  States.  —  Farmers'  L.  &  T.  Co  v. 
Toledo,  etc..  R.  Co.,  54  Fed.  Rep.  759,  6  U.  S. 
App.  469,  57  Am.  &  Eng.  R.  Cas.  144,  in  which 
case  it  was  declared  that  third  persons  and 
Strangers  cannot  question  a  sale  to  the  pledgee ; 


Canfield  v.  Minneapolis  Agricultural,  etc.. 
Assoc.,  4  McCrary  (U.  S.)  646,  14  Fed.  Rep. 
801. 

California.  — ■  Hill  v.  Finigan,  77  Cal.  267,  11 
Am.  St.  Rep.  279. 

Illinois. —  Killian  v.   Hoffman,  6  111.  App. 

200. 

Iowa,  —  Old  Dominion  Bank  v.  Dubuque, 
etc.,  R  Co.,  8  Iowa  277,  74  Am.  Dec.  302. 

Maryland.  —  Maryland  F.  Ins.  Co.  v. 
Dalrymple,  25  Md.  242,  89  Am.  Dec.  779;  Bry- 
son v.  Rayner,  25  Md.  424,  90  Am.  Dec.  69. 

Massachusetts.  —  Lord  v.  Hartford,  175  Mass. 
320:  Learned  v.  Foster.  117  Mass.  365;  Burns 
v.  Thayer,  115  Mass.  8g;  Blood  v.  Havman, 
13  Mel.  (Mass.)  231;  Middlesex  Bank  v.  Minot. 
4  Met.  (Mass.)  325. 

Missouri.  —  Chouteau  v.  Allen,  70  Mo.  290. 
Netv  York.  — Bryan  v.  Baldwin.  52  N.  V. 
232;  Griggs  71.  Day,  136  N.  Y.  152,  32  Am.  St. 
Rep.  725;  Stearns  v.  Marsh,  4  Den.  (N.  Y.) 
227,  47  Am.  Dec.  248. 

Utah.  —  Hyams  v.  Bamberger,  10  Utah  3. 

2.  When  Purchase  by  Pledgee  Does  Not  Amount 
to  Conversion.  —  Maryland  F.  Ins.  Co  v. 
Dalrymple,  25  Md.  242,  89  Am.  Dec.  779;  Glid- 
den v.  Mechanics  Nat.  Bank,  53  Ohio  St.  588. 

3.  Maryland  F.  Ins.  Co.  v.  Dalrymple,  25 
Md.  242,  89  Am.  Dec.  779. 

4.  Lord  v.  Hartford,  175  Mass.  320,  in  which 
case  the  court  cited  Learned  v.  Foster.  117 
Mass.  365. 

5.  Ratification  by  Pledgor.  —  Havward  v. 
Eliol  Nat.  Bank,  96  U.  S.  611 ;   Sharpe  v. 
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Pledged. 


(2)  Express  Stipulations  Authorizing  Purchase  by  Pledgee. — An  express 
stipulation  in  the  contract  of  sale  authorizing  the  pledgee  to  purchase  is  valid, 
and  it  has  been  said  that  a  purchase  by  the  pledgee  in  such  a  case  is 
exempted  from  the  operation  of  the  general  rule  upon  the  same  ground  that 
a  mortgagee  will  be  allowed  to  buy  at  his  own  sale  if  the  mortgagor  so  agrees.1 

4.  Title  of  Purchaser  at  Pledgee's  Sale.  —  A  sale  by  a  pledgee,  if  legally 
made,  divests  the  title  of  the  pledgor  and  puts  in  the  purchaser  a  good  and 
valid  title  to  the  property  pledged,  the  rule  being  that  the  pledgee  sells  not 
merely  his  own  interest,  but  all  the  right  or  interest  which  the  pledgor  could 
have  empowered  him  to  sell  at  the  time  the  contract  of  pledge  was  made.2 

Rights  of  Purchaser  Where  Sale  Is  Wrongful.  —  It  has  been  held  that  where  the 
pledgee*s  sale  is  not  in  accordance  with  law  the  purchaser  takes  at  least  such 
right  in  the  property  as  the  pledgee  had,  and  that  in  an  action  against 
such  purchaser  by  the  pledgor  the  latter  will  be  required  to  pay  or  tender  such 
sum  as  he  would  have  been  required  to  pay  or  tender  to  the  pledgee.3 

5.  Accountability  of  Pledgee  for  Proceeds  of  Sale. — •  Where  a  valid  and  legal 
sale  of  the  property  is  made  by  the  pledgee,  he  is  accountable  to  the  pledgor 
for  the  proceeds  of  such  sale,  and  the  pledgor  has  the  right  to  recover  any 
excess  which  may  remain  in  the  hands  of  the  pledgee  after  the  amount  of  the 
debt  secured  and  interest  has  been  deducted.4 

6.  Sales  under  Direction  of  Court  —  Equity  Jurisdiction.  —  The  pledgee,  at 
his  election,  instead  of  selling  the  property  upon  the  pledgor's  default,  may 
file  a  bill  in  equity  and  have  a  sale  under  a  decree  of  foreclosure.5 


National  Bank,  87  Ala.  644;  Hill  v.  Finigan, 
77  Cal.  267,  11  Am.  Si.  Rep.  270. 

Question  of  Fact  for  Jury  as  to  Whether  Pledgor 
Has  Ratified  Sale  to  Pledgee.  —  Hill  v.  Finigan. 
77  Cal.  267,  11  Am  St.  Rep.  279. 

Pledgee  Accountable  forJDividends  Collected  After 
Purchase  by  Himself.  —  Bryson  v.  Rayner,  25 
Md.  424.  go  Am  Dec.  69. 

1.  Express  Stipulations  Authorizing  Purchase  by 
Pledgee.  —  Manning  v.  Shriver,  79  Md.  41. 
See  also  Appleton  v.  Turnbull,  84  Me.  72;  Burn- 
ham  v.  Heselton.  82  Me.  495 ;  Chouteau  v.  Allen, 
70  Mo.  290;  Toplitz  v.  Bauer,  161  N.  Y.  325. 

2.  Title  of  Purchaser  at  Pledgee's  Sale. —  Hal- 
liday  v.  Siewart  County  Bank,  112  Ga.  461; 
Rozet  v.  McClellan,  48  111.  345,  95  Am.  Dec. 
551;  Poiter  v.  Thompson,  10  R.  I.  1. 

3.  Where  Sale  Wrongful.  —  Briitan  v.  Oakland 
Sav.  Bank,  124  Cal.  282,  71  Am.  St.  Rep.  58, 
in  which  case  the  court  followed  Dewey  v.  Bow- 
man, 8  Cal.  145,  and  McNeil  v.  New  York 
Tenth  Nat.  Bank.  46  N.  Y.  325.  7  Am.  Rep.  341. 

4.  Accountability  of  Pledgee  for  Proceeds  of 
Sale.  —  Thomason  v.  Dill,  30  Ala.  444;  Dewey 
v.  Bowman.  8  Cal.  145;  Masonic  Sav.  Bank  v. 
Bangs,  84  Ky.  135,  4  Am.  St.  Rep.  197;  Mary- 
land F.  Ins.  Co.  v.  Dalrymple.  25  Md.  242,  89 
Am.  Dec.  779;  Strong  v.  National  Mechanics 
Banking  Assoc.,  45  N.  Y.  718;  Cincinnati  First 
Nat.  Bank  v.  Kelly,  57  N.  Y.  34. 

Accountability  of  Pledgee  for  Proceeds  of  Col- 
laterals.—  As  to  the  accountability  of  the 
pledgee  for  money  which  he  collects  upon 
pledged  choses  in  action,  see  infra,  this  title, 
Rules  Peculiarly  Applicable  to  Pledges  of  Choses  in 
Action  —  Accountability  of  Pledgee  for  Proceeds 
of  Collaterals. 

5.  Sales  under  Direction  of  the  Court  —  Equity 
Jurisdiction.  —  Edwards  Bailm.  249,  250;  2 
Kent  Com.  582;  4  Kent  Com.  138,  140,  581, 
583;   Sury   Bailm.,  §  310;    Story  Eq.  Jur., 

1030,  1031,  1033. 
Alabama.  —  Sharpe   v.  National  Bank,  87 
Ala.  644. 


Calif o>nia.  —  Donohoe  v.  Gamble,  38  Cal. 
340,  99  Am.  Dec.  399;  Wright  v.  Ross,  36  Cal. 
414,  per  Currey,  C.  J.;  Wilson  v.  Brannan,  27 
Cal.  25S. 

Georgia.  —  Ha'l  v.  Page,  4  Ga.  428,  48  Am. 
Dec.  235. 

Indiana.  —  Indiana,  etc.,  R.  Co.  v.  McKer- 
nan,  24  Ind.  62;  Evans  v.  Darlington,  5  Black!. 
(Ind.)  320. 

Iowa.  —  Robinson  v.  Hurley,  11  Iowa  410, 
79  Am.  Dec.  497. 

Maine. —  Boynton  v.  Payrow,  67  Me.  587. 
Maryland.  —  See  also  Bryson  v.  Rayner,  25 
Md.  424,  90  Am.  Dec.  69. 

New  York.  —  Markham  v.  laudon,  41  N.  Y. 
235;  Farmers',  etc.,  Nat.  Bank  v.  Rogers, 
(Buffalo  Super.  Ct.  Spec.  T.)  15  Civ.  Pro.  (N. 
Y.)  250;  Cortelyou  v.  Lansing,  2  Cai.  Cas.  (N. 
Y.)  201;  Stearns  v.  Marsh,  4  Den.  (N  Y.)  227, 
47  Am.  Dec.  248. 

Pennsylvania.  — Sitgreaves  v.  Farmers',  etc.. 
Bank.  49  Pa.  St.  359. 

Tennessee.  —  Johnson  v.  Smith,  11  Humph. 
(Tenn.)  396,  per  McKinney,  J. 

Texas.  —  King  v.  Texas  Banking,  etc.,  Co.. 
58  Tex.  669;  Luckett  v.  Townsend,  3  Tex.  119, 
49  Am.  Dec.  723;  Zivley  v.  Lampasas  First 
Nat.  Bank,  (Tex.  Civ.  App.  1897)  39  S.  W.  Rep. 
219. 

IVisconsin.  —  Plankinton  v.  Hildebrand,  89 
Wis.  209;  Wilson  v.  Johnson,  74  Wis.  337. 

Analogous  to  Action  to  Foreclose  Mortgage.  — 
There  is  no  difference  in  principle  between  an 
action  to  foreclose  the  lien  of  a  pledge  and  cne 
to  foreclose  a  mortgage  of  real  estate.  Per 
Lyon,  J.,  in  Wilson  v.  Johnson,  74  Wis. 
337- 

Right  to  Jury  Trial.  —  A  suit  to  enforce  a  lien 
upon  a  pledge  is  an  equitable  one  triable  by 
the  court  and  not  by  a  jury,  and  even  though 
it  is  provided  bv  statute  that  the  lien  of  a 
pledsje  "  may  be  enforced  against  the  same  by 
action  in  any  court  having  jurisdiction,"  the 
action  not  being  characteristic  as  either  one  ar 
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Where  Shares  of  Stock  Are  Pledged.  —  When  the  debt  for  which  shares  of  stock 
are  pledged  matures,  and  is  unpaid,  the  pledgee  may  file  a  bill  in  equity  for 
a  foreclosure  of  the  pledge,  and  a  sale  under  the  order  of  the  court.1 

Where  Choses  in  Action  Are  Pledged. — It  would  seem  that  where  a  chose  in  action 
is  pledged  and  the  pledgor  defaults,  the  pledgee  is  not  entitled  to  go  into  a 
court  of  equity  to  have  the  chose  in  action  sold  and  the  proceeds  applied  to 
the  payment  of  his  debt,  because  the  pledgee  has,  in  such  case,  a  complete 
remedy  at  law  upon  the  pledged  chose  in  action.3 

After  the  Pledgee  Has  Recovered  Judgment  Against  the  Pledgor,  if  the  property  pledged 
is  subject  to  execution,  a  court  of  equity  has  no  jurisdiction  to  entertain  a 
bill  to  foreclose  the  pledgee's  lien,  because  the  remedy  by  execution  is 
adequate.3 

Execution  for  Deficiency.  —  On  confirmation  of  a  report  of  sale  the  court  may 
order  an  execution  for  the  deficiency,  if  any.4 

XXII.  Rules  Peculiarly  Applicable  to  Pledges  of  Choses  in  Action  — 
1.  Right  of  Pledgee  to  Enforce  and  Control  Choses  in  Action  —  a.  In  General. 

—  It  is  well  settled  that  when  a  chose  in  action,  such  as  a  bond,  note,  or 
accepted  order  on  a  third  person,  is  transferred  and  delivered  to  a  creditor  as 
collateral  security,  the  control  of  such  chose  in  action  passes  to  the  pledgee, 
and  it  is  his  right  to  collect  payment,  and,  if  necessary,  to  bring  an  action  at 
law  and  to  use  the  name  of  the  legal  owner  of  such  chose  in  action.5 


law  or  in  equity,  the  action  is  not  a  statutory 
action  but  an  equitable  one.  Wilson  v.  John- 
son, 74  Wis.  337. 

Equity  Jurisdiction  Because  Account  Is  Involved. 
—  San  Pedro  Lumber  Co.  v.  Reynolds,  m 
Cal.  58S,  in  which  case  an  agent  had  been 
guilty  of  various  acts  of  misconduct  and  had 
pledged  property  of  his  principal  to  secure  an 
amount  which  could  only  be  ascertained  by 
an  accounting. 

Statute  of  Limitations.  —  In  Moses  v.  St.  Paul, 
67  Ala.  168,  it  seems  to  have  been  recognized 
that  a  bill  merely  for  the  enforcement  of  a 
pledge  is  not  governed  by  ordinary  statutes 
of  limitation,  and  that  the  right  of  enforcing 
the  pledge  continues  until  the  debt  is  paid  or 
until  the  lapse  of  time  creates  a  presumption 
of  payment. 

1.  Where  Shares  of  Stock  Are  Pledged.  —  Sharpe 
v.  National  Bank,  87  Ala.  644.  See  also 
Swasey  v.  North  Carolina  R.  Co.,  1  Hughes 
(U.  S.)  17,  1  Am.  L.  T.  N.  S.  359,  71  N.  Car. 
57i- 

Where  Stock  Has  Been  Loaned  to  Pledgor  hy 
Real  Owner.  —  Where  a  certificate  of  corporate 
stock  is  loaned  by  the  owner  thereof  to  another 
for  the  purpose  of  enabling  him  to  raise  money 
upon  the  faith  of  its  security,  and  he  pledges 
such  stock  for  money  advanced  upon  the  faith 
thereof,  upon  the  money  becoming  due  and 
the  refusal  of  the  owner  of  the  stock  to  sign 
an  indorsement  of  the  certificate,  the  pledgee 
may  go  into  equity  and  have  a  decree  of  sale, 
so  it  would  seem  that  the  pledgee  may  compel 
the  owner  of  the  slock  to  indorse  the  same. 
Johnson  v.  Dexter,  2  MacArthur  (D.  C.)  530. 

2.  Where  Choses  in  Action  Are  Pledged.  — 
Whitieker  v.  Charleston  Gas  Co.,  16  W.  Va. 
717.  See  also  Potter  v.  Thompson,  10  R.  I. 
1,  in  which  case  Durfee,  J.,  intimated  that  a 
court  of  equity  should  decree  the  sale  of  com- 
mercial paper  after  it  has  matured  and  pay- 
ment has  been  refused.  Compare  Morrissey  v. 
Broomal,  37  Neb.  766:  Donohoe  v.  Gamble, 
38  Cal.  340,  99  Am.  Dec.  399. 


3.  Indianapolis  First  Nat.  Bank  v.  Root,  107 
Ind.  224. 

Where  Pledgee  Is  Not  in  Possession.  —  Where 
after  the  property  has  been  delivered  in  pledge 
it  is  wrongfully  removed  and  claims  to  it  are 
asserted  by  third  persons,  equity  has  jurisdic- 
tion to  determine  the  rights  of  rival  claimants 
and  to  enforce  the  pledge  by  judicial  sale. 
American  Pig  Iron  Storage  Warrant  Co.  v. 
German,  126  Ala.  194,  in  which  case  the  court 
cited  18  Am.  and  Eng.  Encyc.  of  Law  674,  3 
Pom.  Eq.  Jur.,§  1231;  Sharpen.  National  Bank, 
87  Ala.  644,  and  Freeman  v.  Freeman,  17  N.  J. 
Eq.  44. 

The  Pendency  of  a  Creditors'  Bill  will  not  pre- 
clude the  pledgee  from  proceeding  by  original 
bill  instead  of  by  intervention.  American  Pig 
Iron  Storage  Warrant  Co.  v.  German,  126  Ala. 
194,  in  which  case  the  court  cited  Alabama 
Iron,  etc.,  Co.  v.  McKeever,  112  Ala.  134. 

4.  Execution  for  Deficiency.  —  Wilson  v.  John- 
son, 74  Wis.  337. 

Judgmentfor  Sale  of  Property  Pledged.  —  Where 
different  contracts  of  pledge  are  made  at 
different  times,  and  in  each  case  shares  of 
stock  are  pledged  in  a  suit  by  the  pledgee  to 
recover  the  debt  secured  and  for  a  sale  of  the 
stock  and  application  of  the  proceeds  to  the 
judgment,  it  is  error  to  order  a  sale  of  the  shares 
of  stock  in  gross  and  direct  the  application  of 
the  proceeds  to  the  payment  of  the  entire  in- 
debtedness. Mahoney  v.  Caperton,  15  Cal. 
313- 

Amount  for  Which  Property  Is  Sold  —  Fraud.  — 

Where  there  is  a  decree  of  foreclosure  and  a 
sale  under  such  decree  the  fact  that  at  the  sale 
the  property  brings  a  very  small  amount, 
there  being  no  fraud  shown,  is  not  sufficient 
to  impeach  the  purchaser's  title.  Wheelwright 
v.  St.  Louis,  etc.,  Canal  Transp.  Co.,  56  Fed. 
Rep.  164. 

5.  Right  of  Pledgee  to  Enforce  and  Control 
Choses  in  Action.  —  Colbrook  Collateral  Securi- 
ties, §§  90,  91;  Jones  on  Pledges  664,  665, 
which  authorities  were  cited  in  De  Clark  v 
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Receipt  of  Payment  by  Pledgor.  —  Where  a  note  or  other  evidence  of  debt  is 
pledged  as  collateral  security,  authority  to  receive  payment  rests  solely  in 
the  pledgee,  and  if  the  maker  of  the  collateral  pays  the  pledgor  with  notice 
and  knowledge  of  the  pledgee's  right,  the  pledgee  will  not  be  bound  by  such 
payment.1 

Right  of  Pledgee  to  Foreclose  Pledged  Mortgage  —  Where  a  mortgage  on  land  and 


Bell,  (Wyo.  1901)  65  Pac.  Rep.  852;  Story 
Bailm.,  §  321,  which  authority  was  cited  in 
Hall  v.  Page,  4  Ga.  428,  48  Am.  Dec.  235; 
Shuler  Bailm.,  246,  247.  which  authority 
was  cited  in  Barnes  v.  Brndiey,  56  Ark.  105. 
See  also  in  support  of  the  proposition  stated  in 
the  text  the  following  cases: 

United  States. — St.  Louis  Third  Nat.  Bank 
«.  Harrison,  10  Fed.  Rep.  243. 

Alabama.  —  Morton  v.  New  Orleans,  etc.,  R. 
Co.,  79  Ala.  590;  Ware  v.  Russell,  57  Ala.  43, 
29  Am.  Rep.  710;  Cocke  v.  Chaney,  14  Ala. 
65;  Trotter  v.  Crocketl,  2  Porl.  (Ala.)  401. 

Arkansas.  —  Barnes  v.  Bradley,  56  Ark.  105; 
Turner  v.  Stroud,  37  Ark.  556;  West  v.  Caro- 
lina L.  Ins.  Co.,  31  Ark.  476. 

California.  —  Hawley  Bros.  Hardware  Co. 
v.  Brownstone,  123  Cal.  643;  Fernandez  v. 
Tormey,  121  Cal.  515;  McArlhur  v.  Magee, 
/14  Cal.  126.  See  also  Gay  v.  Moss,  34  Cal. 
125. 

Georgia.  —  Houser  v.  Houser,  43  Ga.  415; 
Bonaud  v.  Genesi,  42  Ga.  639;  Hall  v.  Page,  4 
Ga.  428,  48  Am.  Dec.  235;  Gibson  v.  Conner, 

3  Ga.  52. 

Idaho.  —  See  also  Murphy  v.  Bartsch,  2 
Idaho  603. 

Illinois.  — Zimpleman  v.  Veeder,  98  111.  613; 
Union  Trust  Co.  v.  Rigdon,  93  111.  458;  Tooke 
v.  Newman,  75  111.  215. 

Indiana.  —  Reynolds  p.  Louisville  etc.,  R. 
Co.,  143  Ind.  579;  Smith  v.  Felton,  85  Ind. 
223;  Smith  v.  Hunter,  33  Ind.  106;  Jones  v. 
Hawkins,  17  Ind.  550;  Rowe  v.  Haines,  15 
Ind.  445,  77  Am.  Dec.  101;  Slevin  v.  Morrow, 

4  Ind.  425. 

Indian  Territory.  —  Mansur-Tebbetts  Imple- 
ment Co.  v.  Carey.  1  Indian  Ter.  572. 

Kansas.  —  Hunter  v.  Hamilton,  52  Kan.  195; 
Farmers'  Stale  Bank  v.  Blevins,  46  Kan.  536; 
Water- Power  Co.  v.  Brown,  23  Kan.  676; 
Best  v.  Crall,  23  Kan.  482,  33  Am.  Rep.  185; 
Williams  v.  Norton,  3  Kan.  295. 

Louisiana.  —  Dix  v.  Tully,  14  La.  Ann.  460. 

Maryland.  —  Dickey  v.  Pocomoke  City  Nat. 
Bank,  89  Md.  280;  Jackson  v.  Myers,  43  Md. 
462;  Chesley  v.  Taylor,  3  Gill  (Md.)  251. 

Massachusetts.  —  Lindsay  v.  Chase,  104  Mass. 
253;  Bowman  v.  Wood,  15  Mass.  534;  Hunt  v. 
Nevers.  15  Pick.  (Mass  )  500,  26  Am.  Dec.  616. 

Michigan.  —  Lobdell  v.  Merchants',  etc. 
Bank,  33  Mich.  408;  Brigham  v.  Gurney,  1 
Mich.  349. 

Minnesota.  — St.  Paul  Nat.  Bank  v.  Cannon, 
46  Minn.  95,  24  Am.  St.  Rep.  189.  See  also 
Lamberton  v.  Windom,  12  Minn.  232,  90  Am. 
Dec.  301. 

Missouri.  —  Logan  v.  Smith,  62  Mo.  455. 

Nebraska.  —  Connecticut  Trust,  etc.,  Co.  v. 
Fletcher,  61  Neb.  166;  Ross  v.  Barker,  58 
Neb.  402;  Seeley  v.  Wickslrom,  49  Neb.  730; 
Houck  v.  Linn,  48  Xeb.227;  Barmhyz/.  Wolfe, 
44  Neb.  77;  Kavanaugh  v.  Brodball,  40  Neb. 
875;  Cressman  v.  Whitall,  16  Neb.  592. 

Nevada.  —  Haydon  v.  Nicoletti,  18  Nev.  290. 
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New  Hampshire.  —  Newbury  Bank  v.  Rand, 
38  N.H.  166;  Jenness  v.  Bean,  10  N.  H.  266, 
34  Am.  Dec.  152. 

New  York.  —  Farwell  v.  Importers,  etc., 
Nat.  Bank,  90  N.  Y.  483;  Van  Riper  v.  Bald- 
win, 85  N.  Y.  618;  Brookman  v.  Metcalf,  32 
N.  Y.  595;.  State  Bank  v.  Vanderhorst,  32  N. 
Y.  556;  Chapman  v.  Brooks,  31  N.  Y.  74;  Nel- 
son v.  Eaton,  26  N.  Y.  416;  Wakeman  v. 
Gowdy,  10  Bosw.  (N.  Y.)  208 

Ohio.  —  Roberts  v.  Thompson,  14  Ohio  St. 
1,  82  Am.  Dec.  465. 

Pennsylvania.  —  Delaware  County  Trust, 
etc.,  Ins.  Co.  v.  Haser,  199  Pa.  St.  17;  Hanna 
v.  Holton,  78  Pa.  St.  334,  21  Am.  Rep.  20; 
Munn  v.  McDonald,  10  Watts  (Pa.)  273;  Lishy 
v.  O'Brien,  4  Walts  (Pa.)  141. 

South  Carolina.  — Charleston  Bank  v.  Cham- 
bers, 11  Rich.  L.  (S.  Car.)  657. 

Tennessee. — Johnson  City  First  Nat.  Bank 
v.  Mann,  94  Tenn.  17. 

Texas.  —  Jackson  v.  Chemical  Nat.  Bank, 
(Tex.  Civ.  App.  1898)46  S.  W.  Rep.  295. 

Utah.  —  Wells  v.  Smith,  2  Utah  39. 

Vermont.  —  Tarbell  v.  Sturtevant,  26  Vt.  513; 
Atkinson  v.  Brooks.  26  Vt.  569,  62  Am.  Dec. 
592;  Blake  v.  Buchanan,  22  Vt.  548. 

Virginia.  —  Fant  v.  Miller,  17  Gratt.  (Va.) 
47;  Davis  v.  Miller,  14  Gratt.  (Va.)  1. 

West  Virginia.  —  Whitteker  v.  Charleston 
Gas  Co.,  16  W.  Va.  717;  Lazier  v.  Nevin,  3  W. 
Va.  622. 

Wisconsin.  — ■  Flynn  v.  Shields,  110  Wis.  172; 
Morgan  v.  South  Milwaukee  Lake  View  Co., 
97  Wis.  275;  Union  Nat.  Bank  v.  Roberts,  45 
Wis.  373;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Germania  F.  Ins.  Co.,  40  Wis.  446;  Kinney  v. 
Kruse,  28  Wis.  183;  Plant's  Mfg.  Co.  v.  Fal- 
vey,  20  Wis.  200;  Hilton  v.  Waring,  7  Wis. 
492. 

Wyoming.  —  De  Clark  v.  Bell,  (Wyo.  1901" 
65  Pac.  Rep.  852. 

Pledgee  Enjoys  All  the  Remedies  Which  the 
Pledgor  Would  Have  Had.  —  Munn  v.  McDon- 
ald, 10  Watts  (Pa.)  273. 

Implied  Authority  to  Collect  Collaterals.  — 
Hunt  v.  Nevers,  15  Pick.  (Mass.)  500,  26  Am. 
Dec.  616. 

1.  Pledgor  Has  No  Authority  to  Receive  Payment 
of  Collaterals. —  Fennell  v.  McGowan,  58  Miss. 
261.  See  also  Hall  v.  Page,  4  Ga.  428,  48  Am. 
Dec.  235;  Blake  v.  Buchanan,  22  Vt.  54S; 
Withers  v.  Sandlin,  36  Fla.  619;  Reynolds  v. 
Louisville,  etc.,  R.  Co.,  143  Ind.  579;  Hoff- 
acker  v.  Manufacturer's  Nat.  Bank,  (Md.  1892) 
23  All.  Rep.  579. 

Payment  of  Collateral  Before  Maturity.  —  Where 
a  note  is  indorsed  as  collateral  security  and 
the  maker,  before  its  maturity,  makes  pay- 
ment to  the  payee  without  a  surrender  of  the 
note,  he  does  so  at  his  peril  and  is  liable  to  the 
pledgee,  notwithstanding  such  payment.  Best 
v.  Crall,  23  Kan.  482,  33  Am  Rep.  185;  Hoff- 
acker  v.  Manufacturer's  Nai.  Bank,  (Md.  1892) 
23  Atl.  Rep.  579. 
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the  debt  secured  by  the  mortgage  are  assigned  as  collateral  security,  Uhe 
pledgee  has  a  right  to  foreclose  the  mortgage,  and  upon  the  sale  of  the  mort- 
gaged property  he  may  bid  in  and  take  an  absolute  title  thereto,  subject  to 
the  mortgagor's  equity  of  redemption.1 

Eight  of  Pledgee  to  Collect  Coupons.  —  Pledgees  of  bonds  payable  to  bearer, 
hypothecated  to  secure  a  debt,  are  legal  holders,  and  are  entitled  to  demand 
payment  of  coupons  which  fall  due  before  the  maturity  of  the  debt  which  the 
bonds  were  pledged  to  secure.2 

Where  Pledge  Is  Made  by  Indorsee  of  Note  to  Indorser.  —  Where  the  payee  of  a  note 
indorses  it  to  another,  and  the  indorsee  transfers  and  indorses  it  back  to  the 
payee  as  collateral  security  for  the  payment  of  a  debt  due  from  the  indorsee 
to  the  payee,  the  indorsee,  i.  e.,  the  pledgor,  divests  himself  of  the  title  and 
is  not  in  a  situation  to  sue  either  the  maker  or  the  payee  as  indorser.3 

Principal  Debt  Barred  by  Statute  of  Limitations.  —  Where  a  mortgage  is  assigned  as 
a  collateral  security,  the  pledgee  may  bring  an  action  to  foreclose  the  mort- 
gage, notwithstanding  the  fact  that  an  action  on  the  debt  secured  is  barred 
by  the  statute  of  limitations.4 

Right  of  Pledgee's  Assignee  to  Collect  Collaterals.  —  Where  the  pledgee  of  collaterals 
assigns  the  debt  secured,  and  with  it  a  collateral  note,  the  assignee  has  the 
same  right  of  action  upon  such  collateral  note  as  the  pledgee  would  have  if 
the  assignment  had  not  been  made.5 

After  Death  of  Pledgor.  —  The  pledgee  has  a  right  of  action  upon  collaterals 
pledged,  notwithstanding  the  death  of  the  pledgor.6 

Right  of  Action  in  Pledgor.  —  Not  only  has  the  pledgee  of  a  chose  in  action  the 
right  to  enforce  it  when  it  becomes  due,  but  such  right  is  exclusive,  and  the 
pledgor  cannot  maintain  any  action  as  long  as  the  debt  secured  remains 
unpaid.7 


1.  Right  of  Pledgee  to  Foreclose  Pledged  Mort- 
gage. —  Hoult  v.  Ramsbottom,  127  Cal.  171. 
See  also  the  following  cases:  Merchants  Nat. 
Bank  v.  Mears,  8  Biss.  (U.  S.)  158;  McArthur 
v.  Magee,  114  Cal.  126;  Hoffacker  v.  Manu- 
facturer's Nat.  Bank,  (Md.  1892)  23  Atl.  Rep. 
579;  Ross  v.  Barker,  58  Neb.  402:  Morgan  v. 
South  Milwaukee  Lake  View  Co.,  97  Wis.  275; 
Potter  v.  Stransky,  48  Wis  235. 

Where  Promissory  Notes  Secured  by  a  Deed  of 
Trust  Are  Assigned  as  Collateral  Security,  the 
pledgee  has  a  right  to  enforce  the  trust  if  the 
deed  secured  by  the  thing  pledged  is  not  paid. 
Dodge  v.  Freedman's  Sav.,  etc.,  Co.,  2  Mac- 
Arthur  (D  C.)  420. 

Right  of  Pledgee  to  Exercise  Option  under  Mort- 
gage.—  Shaw  v.  Wellman,  59  Hun  (N.  Y.)  447. 

2.  Warner  v.  Rising  Fawn  Iron  Co.,  3  Woods 
(U.  S.)  514. 

3.  Smith  v.  Felton,  85  Ind.  223,  in  which 
case,  however,  it  was  said  that  it  would  be 
otherwise  after  the   debt  secured  has  been 

paid. 

4.  Principal  Debt  Barred  by  Statute  of  Limita- 
tions. —  Cullum  v.  Branch  Bank,  23  Ala.  797, 
>n  which  case  the  court  cited  Jones  7'.  Jones,  18 
Ala.  248,  and  Dufal  v.  McLoskey,  1  Ala.  710. 
See  also,  in  support  of  the  proposition  stated 
in  the  text.  Potter  v.  Stransky,  48  Wis.  235. 
And  see  the  title  Limitation  of  Actions,  vol. 
19,  p.  177. 

Where  a  Surety  on  a  Note  Receives  a  Promissory 
Note  from  the  Principal  as  an  Indemnity  which 
he  afterwards  assigns  to  the  creditor  as  a  col- 
lateral security,  the  creditor  cannot  maintain 
an  action  upon  such  collateral  note  if  the  stat- 
ute of  limitations  has  effected  a  bar  in  favor  of 


the  surety  upon  the  principal  debt.  Russell 
v.  La  Roque,  11  Ala.  352. 

5.  Right  of  Pledgee's  Assignee  to  Collect  Col- 
laterals.—  Fennell  v.  McGoivan,  58  Miss.  26r; 
Chapman  v.  Brooks,  31  N.  Y.  74;  Cocke  v. 
Chaney,  14  Ala.  65,  in  which  case  the  court 
cited  Trotter  v.  Crockett.  2  Port.  (Ala.)  401. 
See  also  Ware  v.  Russell,  57  Ala.  43,  29  Am. 
Rep.  710. 

Judgment  Recovered  by  Pledgee  on  Collaterals 
Stands  in  Lieu  of  Collaterals. —  Harding  v. 
Hawkins,  141  111.  572,  33  Am.  St.  Rep.  347. 

6.  After  Death  of  Pledgor.  —  Bennett  v.  Stod- 
dard, 58  Iowa  654;  H  uyler  v.  Dahoney,  48  Ttx. 
234- 

7.  Pledgor  Has  No  Right  of  Action  Before  Debt 
Secured  Is  Paid.  —  Ware  v.  Russell,  57  Ala.  43. 
29  Am.  Rep.  710;  Reynolds  v.  Louis\ille,  etc., 
R.  Co.,  143  Ind.  579;  Slevin  v.  Morrow,  4  Ind. 
425;  Best  v.  Crall,  23  Kan.  482,  33  Am.  Rep. 
185.  See  also  lackson  v.  Chemical  Nat.  Bank, 
(Tex.  Civ.  App.  189S)  46  S.  W.  Rep.  295. 

Effect  of  Pledgee's  Failure  to  Sue.  —  Where  a 
chose  in  action  is  assigned  as  collateral  secur- 
ity, the  pledgor  cannot  maintain  any  action 
upon  it,  even  after  notice  to  the  pledgee  to  in- 
stitute an  action.  Reynolds  v.  Louisville,  etc., 
R.  Co.,  143  Ind.  579. 

Acquiescence  by  Pledgee  in  Action  by  Pledgor. 
—  Where  the  pledgee  allows  the  pledgor  to 
bring  an  action  on  the  collateral  and  volun- 
tarily lends  his  aid  to  enable  the  pledgor  to 
recover,  the  action  may  properly  be  maintained 
by  the  pledgor.  The  pledgee  will  be  bound 
by  any  judgment  which  may  be  recovered. 
St.  Paul  Nat.  Bank  v.  Cannon,  46  Minn.  95,  24 
Am.  St.  Rep.  189. 
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b.  Statutory  PROVISIONS.  —  In  some  states  statutes  have  been  enacted 
expressly  authorizing  the  pledgee  to  enforce  collaterals.1 

c.  Before  Principal  Debt  Becomes  Due.  —  Where  a  note  or  other 
chose  in  action  is  given  as  collateral  security,  the  pledgee  may  bring  an  action 
upon  it,  even  though  the  debt  secured  has  not  matured.2 

d.  After  Payment  of  Principal  Debt.  —  Where  a  chose  in  action  is 
pledged  as  collateral  security,  after  the  payment  of  the  debt  secured,  the 
pledgee  has  no  right  of  action  upon  such  chose  in  action.3 

c.  After  Judgment  Against  Pledgor  for  Principal  Debt.  — 
Where  judgment  is  recovered  by  the  pledgee  against  the  pledgor  for  the  debt 
secured,  but  such  judgment  is  not  satisfied,  it  will  not  preclude  the  pledgee 
from  bringing  an  action  upon  the  paper  pledged  as  collateral.4 

/.  Concurrent  Remedies  of  Pledgee  —  (i)  Ln  General.—  It  is  well 
settled  that  where  a  chose  in  action  or  evidence  of  debt  is  assigned  as  col- 
lateral security  the  pledgee,  when  the  debt  secured  falls  due,  is  not  obliged 
to  enforce  the  payment  of  the  debt  out  of  the  collateral,  but  he  has  his  elec- 
tion either  to  enforce  the  collateral  when  it  matures  or  to  proceed  personally 
against  the  pledgor.5 


1.  See  the  statutes  of  the  various  states  and 
territories.  See  also  Fernandez  v.  Tormey, 
121  Cal.  515. 

Florida  Statute.  —  Where  a  claim  is  assigned 
as  collateral  security  and  the  pledgee  is  given 
authority  to  collect  the  same,  he  is  such  real 
party  in  interest  as  can  maintain  an  action  to 
collect  the  claim  under  Acts  Fla.,  1881,  c.  3241 
§  i,  and  it  is  immaterial  that  the  pledgee  is 
liable  to  account  for  the  proceeds  after  paying 
the  amount  secured.  Withers  v.  Sandlin,  36 
Fla.  6ig.  in  which  case  the  court  fo.loived  White 
v.  Phelps,  14  Minn.  27.  100  Am.  Dec.  190. 

2.  Before  Principal  Debt  Becomes  Due.  —  Jones 
p.  Hawkins,  17  Ind.  550;  Seeley  v.  Wickstrom, 
49  Neb.  730;  De  Clark  v.  Bell,  (Wyo.  1901)  65 
Pac.  Rep.  852.  See  also  Russell  v.  La  Roque, 
II  Ala.  352. 

3.  After  Payment  of  Principal  Debt.  —  Over- 
street  v.  Nunn,  36  Ala.  666;  Harding  v.  Haw- 
kins, 141  111.  572,  33  Am.  St.  Rep.  347; 
Neponset  Bank  v.  Leland,  5  Met.  (Mass.)  259, 
h.ilding  that  the  maker  of  the  collateral  may 
defend  in  an  action  by  the  pledgee  on  the 
ground  that  the  debt  secured  has  been  paid; 
Lord  v.  Ocean  Bank,  20  Pa.  St.  384,  59  Am. 
De:  728. 

Effect  of  Part  Payment  —  Defense  Pro  Tanto.  — 

Bitunon  v.  Roope,  3  Lea  (Tenn.)  215,  31  Am. 
Rep.  633,/,  ;'  Freeman,  J. 
After  Realization  of  Debt  Out  of  Other  Collaterals. 

—  Lord  v.  Ocean  Bank,  20  Pa.  St.  384,  59  Am. 
Die.  72S. 

4.  After  Judgment  Against  Pledgor  for  Debt 
Secured.  —  Fishers.  Fisher,  98  Mass.  303;  Con- 
necticut Trust,  etc.,  Co.  v.  Fletcher,  61  Neb. 
166;  Chenango  Bank  v.  Hyde,  4  Cow.  (N.  Y.) 
567;  McCullough  v.  Hellman,  8  Oregon  191. 
See  also  Drake  v.  Mitchell,  3  East  251;  Day  v. 
Leal.  14  Johns.  (N.  Y.)  40; 

After  Judgment  Against  Pledgor  —  Scire  Facias 
Against  Bail  and  Discharge  of  Bail.  —  Hartshorne 
M;Iver,  1  Cranch  (C  C.)  421. 

5.  Pledgee's  Right  of  Action  Against  Pledgor 
Without  First  Collecting  Collaterals  —  England. 

—  Ernes  v.  Widd.iwson.  4  C.  &  P.  151,  19  E. 
C.  L,  316;  Lawton  v.  Newland,  2  Stark.  72,  3 
E.  C.  L  322;  South-Sea  Co.  v,  Duncomb,  2 
Stra.  919. 
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Unitfd  States.  —  St.  Louis  Third  Nat.  Bank 
v.  Harrison,  10  Fed.  Rep.  243;  Kemmil  v. 
Wilson,  4  Wash.  (U.  S.)  308.  See  also  Wilkin- 
son v.  Culver,  33  Fed.  Rep.  708;  Clark  v. 
Young,  1  Cranch  (U.  S.)  181. 

Alabama.  —  Powell  v.  Henry,  27  Ala.  612; 
Abercrombie  v.  Mosely,  9  Port.  (Ala.)  145; 
Trotter  v.  Crockett,  2  Port.  (Ala.)  401. 

Arkansas.  —  West  v.  Carolina  L.  Ins.  Co.,  31 
Ark.  476. 

California.  —  Hawley  Bros.  Hardware  Co. 
v.  Brownstone,  123  Cal.  643;  Savings  Bank  v. 
Middlekauff,  113  Cal.  463;  Ehrlich  v.  Ewald, 
66  Cal.  97. 

Indiana.  — Olvey  v.  Jackson,  106  Ind.  286; 
Reeves  v.  Plough,  41  Ind.  204;  Mills  v. 
Gould,  14  Ind.  278;  Dugan  v.  Sprague,  2  Ind. 
600. 

Iowa.  —  Ft.  Dodge  First  Nat.  Bank  v.  O'Con- 
nell,  84  Iowa  377,  35  Am.  St.  Rep.  313;  Burn- 
heimer  v.  Hart,  27  Iowa  19,  99  Am.  Dec.  641; 
Robinson  v.  Hurley,  11  Iowa  410,  79  Am.  Dec. 
497- 

Kansas.  —  Myers  v.  Board  of  Education,  51 
Kan.  87,  37  Ani.  St.  Rep.  263. 

Massachusetts.  —  Rogers  v.  Ward,  8  Allen 
(Mass.)  387,  85  Am.  Dec.  710;  Taylor  v.  Chee- 
ver,  6  Gray  (Mass.)  146;  Whit  well  Brigham, 
19  Pick.  (Mass.)  117;  Beckwith  v.  Sibley,  11 
Pick.  (Mass.)  482;  Cornwall  v.  Gould,  4  Pick. 
(Mass  )  444. 

Michigan.  — Wallace  v.  Finnegan,  14  Mich. 
170,  90  Am.  Dec.  243. 

Nebraska.  — Woodstock  Bank  v.  Kent,  15  N. 
H.  579;  Lormer  v.  Bain,  14  Neb.  178. 

New  York.— -De  Cordova  v.  Barnum,  130 
N.  Y.  615,  27  Am.  St.  Rep.  538;  Cary  v.  White, 
52  N.  Y.  138:  Day  v.  Leal,  14  Johns.  (N.  Y.) 
404;  Taggard  v.  Curtenius,  15  Wend.  (N.  Y.) 
155.  See  also  Butterworth  v.  Kennedy,  5 
Bosw.  (N.  Y.)  143. 

North  Carolina.  —  Hinsdale  v.  Jerman,  115 
N.  Car.  152. 

Pennsylvania.  —  Delaware  County  Trust, 
etc.,  Ins.  Co.  v.  Haser,  199  Pa.  St.  17;  Sit- 
greaves  v.  Farmers',  etc.,  Bank,  49  Pa.  St.  359; 
U.  S.  Bank  v.  Peabody,  20  Pa.  Si.  454;  Leas 
v.  James,  10  S.  &  R.  (Pa.)  307;  Lishy  v. 
O'Brien,  4  Watts  (Pa.)  141. 
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Effect  of  Death  of  Pledgor.  —  The  death  of  the  pledgor  does  not  affect  the 
pledgee's  remedies,  and  he  may,  at  his  option,  either  proceed  against  the 
pledgor's  estate  or  collect  the  collateral.1 

Stipulation  Not  to  Proceed  Against  Pledgor.  —  It  has  been  held  that  where  notes 
are  deposited  as  collateral  security  to  be  collected  and  accounted  for  by  the 
pledgee,  or  to  be  returned  by  him  within  a  specified  time,  and  he  thereupon 
covenants  or  promises  not  to  sue  the  pledgor  until  the  collaterals  shall  be 
given  up,  such  covenant  or  promise  is  not  a  bar  to  a  suit  by  the  pledgee, 
although  brought  before  he  has  given  up  the  collaterals.3 

Judgment  upon  Collateral.  — -Where  collateral  security  is  given  to  secure  a  debt, 
the  prosecution  of  the  collateral  to  judgment  does  not  affect  the  pledgee's 
right  of  action  upon  the  original  debt,  at  least  until  satisfaction  of  such 
judgment  is  obtained.3 

Duty  of  Pledgee  to  Return  Collateral.  —Where  a  bill  or  note  has  been  pledged  as 
collateral  security,  its  return,  or  an  offer  to  return  it,  is  not  necessary  to 
authorize  the  institution  of  an  action  against  the  pledgor  on  the  original 
demand,  but  it  is  the  right  of  the  pledgee  to  retain  it  until  its  object  has 
been  accomplished.4 

(2)  Simultaneous  Suits  Against  Pledgor  and  to  Enforce  Collaterals.  — 
Where  both  the  debt  secured  and  the  collateral  security  are  due,  the  pledgee 
may,  if  he  sees  fit,  proceed  against  the  pledgor  to  enforce  his  personal  lia- 
bility and  also  upon  the  collateral  at  the  same  time,  although  there  can,  of 
course,  be  but  one  satisfaction.5 

o.  Amount  Recoverable  by  Pledgee  on  Collaterals  —  in  General. 
—  Where  a  chose  in  action  is  assigned  as  collateral  security,  the  pledgee  may 
bring  an  action  upon  it  and  recover  the  whole  amount,  even  though  such 
amount  exceeds  the  debt  secured,  the  rule  being  that  the  pledgee,  if  he 
realizes  more  than  the  amount  of  the  debt  secured,  shall  hold  the  surplus  as 
trustee  for  the  pledgor.6 


West  Virginia.  —  Lazier  v.  Nein,  3  W.  Va. 
622. 

Wisconsin.  —  Flynn  v.  Shields,  no  Wis.  172; 
Milwaukee  First  Nat.  Bank  u.  Finck,  100  Wis. 
446;  Marschuetz  v.  Wtight,  50  Wis.  175;  Pot- 
ter v.  Stransky,  48  Wis.  235. 

Worthlessness  of  Collateral  No  Defense  in  Action 
to  Recover  Principal  Debt.  —  Stuart  v.  Bigler,  98 
Pa.  St.  80. 

Right  of  Action  upon  Debt  Before  Maturity  of 
Collaterals.  —  Whitney    -j.    Goin,    20    N.  H. 

35  \-  &t>  '■ 

1.  Death  of  Pledgor.  —  Furness  v.  Union  Nat. 
Bank,  \\;  111  570;  Darst  v.  Bates  95  III.  493; 
Wilhelm  v.  Schmidt,  84  111.  183;  Archibald  v. 
Argall,  53  111.  307;  Cushtnan  v.  Haves,  46 
III.  14s. 

2.  Stipulation  Not  to  Proceed  Against  Pledgor. 

—  Foster  v.  Purdy,  5  Met.  (Mass.)  442,  in  whith 
case  the  court  cited  Bac.  Abr.,  tit.  Release,  A. 
2;  Fovvell  v.  Forrest,  2  Saund.  48,  note  I ;  Gaw- 
den  -'.  Draper,  2  Vent.  217;  Burgh  v.  Preston, 
8  T.  R.  483;  Ayloffe7A  Scrimpshire,  Carth.  63; 
Hoffman  i>.  Brown,  6  N.  J.  L.  429;  Winans  v. 
Huston,  6  Wend.  (N.  Y.)  475;  Johnson  v. 
Daverne.  19  Johns  (N.  Y  )  134,  10  Am.  Dec. 
198,  and  Scriba  v.  Deanes,  1  Brock.  (U.  S.)  173. 
Compare  Lyon  v.  Huntingdon  Bank,  12  S.  & 
R.  (Pa.)  68. 

Stipulation  Not  to  Bring  Action  upon  Collateral. 

—  Birr  v.  Kane,  32  Ind.  416 

3.  Judgment  upon  Collateral.  —  Trotter  v. 
Crockett,  2  Port.  (Ala.)  401;  Harding  7'.  Haw- 
kins, 141  111.  579,  33  Am.  St.  Rep.  347;  Burn- 
heimer  v.  Hart,  27  Iowa  19,  99  Am.  Dec.  641: 
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Milwaukee  First  Nat.  Bank  u.  Finck,  100  Wis. 
446.  See  also  Day  v.  Leal,  14  Johns.  (N.  Y.) 
404. 

4.  Duty  of  Pledgee  to  Return  Collateral.  —  Trot- 
ter v.  Crockett,  2  Port.  (Ala.)  401;  Cocke  v. 
Cha ney,  14  Ala.  65. 

Pledgee  Must  Account  for  Collaterals.  —  Stuart 
v.  Bigler,  98  Pa.  St.  80,  citing  Edwards  Bills 
503,  504;  Story  Prom.  Motes  445  448;  Ocean 
Nat.  Bank  v.  Fant,  50  N.  Y.  474;  Smith  v. 
Rockwell,  2  Hill  (N.  Y.)  4S2;  Spalding  v.  Sus- 
quehanna County  Bank,  9  Pa.  St.  28;  U.  S. 
Bank  v.  Peabody,  20  Pa.  St.  454. 

Not  Necessary  to  Introduce  Collaterals  in  Evi- 
dence in  Action  on  Note  Secured.  —  Mcllhenny  v. 
Planters,  etc.,  Nat.  Bank,  iTex.  Civ.  App.  1898) 
46  S.  W.  Rep.  282. 

5.  Simultaneous  Suits  Against  Pledgor  and  to 
Enforce  Collaterals.  —  Plant's  Mfg.  Co.  v.  Falvev, 
20  Wis.  200.  See  also  In  re  Waddell-Entz  Co. , 
67  Conn.  324,  and  Olvey  v.  Jackson,  106  Ind. 
286,  in  which  case  the  court  cited  Colebrook 
Coll.  Sec.  §  146. 

In  Savings  Bank  v.  Middlekauff,  113  Cal. 
463,  it  was  held  that  a  statute  providing  that 
there  can  be  but  one  action  for  the  recovery  of 
anv  debt  is  inappl'cable. 

6.  Right  of  Pledgee  to  Recover  Entire  Amount 
Due  on  Collateral.  —  Story  Bailm.,  £  192. 

England.  —  Bosanquet  v.  Dudman,  I  Stark. 
1,  2  E.  C.  L.  11. 

United  Stales.  —  Swift  v.  Tyson,  16  Pet.  (U. 
S.)  15. 

Alabama.  —  Morton  v.  New  Orleans,  etc.,  R. 
Co.,  79  Ala.  590. 
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Pledges  of  PLEDGE  AND  COLLATERAL  SECURITY.    Choses  in  Action. 


Right  to  Assert  Equitable  Defenses  Against  Pledgor.  —  In  an  action  by  the  pledgee  of 
a  promissory  note  which  has  been  pledged  to  secure  a  sum  less  than  half  of 
the  amount  for  which  the  note  was  given,  the  pledgee  cannot  deprive  the 
maker  of  all  equitable  defenses  against  the  pledgor,  who  is  still  a  part  owner 
of  the  note.1 

Where  Pledgor  is  Maker  of  Collateral.  —  Where  the  bonds  of  a  corporation  are 
pledged  by  it  as  collateral  security  for  its  own  indebtedness  in  a  smaller 
amount  than  the  par  value  of  the  bonds,  and  the  pledgee  still  holds  them,  he 
is  entitled  to  recover  from  the  company  no  more  than  the  amount  secured 
by  the  pledge.2 

Extent  of  Recovery  Where  Pledgor  Is  Party  to  Action  by  Pledgee.  —  In  an  action  on  a 
note  which  has  been  assigned  as  collateral  security  where  the  pledgor  is  made 
a  party,  the  rights  of  all  the  parties  should  be  determined,  and  the  pledgee 
should  recover  just  enough  to  satisfy  his  claim  against  the  pledgor,  and  there 
should  be  a  judgment  in  favor  of  the  pledgor  for  the  surplus,  if  any.3 

2.  Duty  of  Pledgee  to  Pursue  and  Preserve  Collaterals  —  a.  In  General.  — 
It  is  well  settled  that  when  a  chose  in  action,  such  as  a  bond,  note,  or  accepted 
order  on  a  third  person,  is  transferred  and  delivered  to  a  creditor  as  collateral 
security,  it  is  the  duty  of  the  pledgee  to  use  reasonable  care  and  diligence  to 
make  such  collateral  available ;  that  he  is  bound  to  use  proper  exertions  to 
render  the  collateral  effectual  for  the  purpose  for  which  it  was  pledged;  that 
if  necessary  he  must  bring  an  action  against  the  maker  of  the  collateral;  and 
that  if,  through  his  negligence  or  wrongful  act  or  omission,  the  collateral  is 
lost,  he  is  accountable  and  liable  to  the  pledgor  in  the  same  manner  as  a 
pledgee  of  goods  and  merchandise  is  liable  to  the  pledgor  if  they  are  lost  or 
destroyed  through  the  pledgee's  failure  to  give  them  the  necessary  protection 
and  care.4 


Georgia.  —  Fisher  v.  George  S.  Jones  Co.,  108 
Ga.  490. 

Illinois.  —  Tooke  v.  Newman,  75  111.  215. 

Nebraska.  —  Seeley  v.  Wickstrom,  49  Neb. 
730;  Houck  v.  Linn,  48  Neb.  227;  Barmby  v. 
Wolfe.  44  Neb.  77 ;  Hass  v.  Bank  of  Commerce, 
41  Xeb.  754. 

New  York.  —  Farwell  v.  Importers,  etc.,  Nat. 
Bank,  90  N.  Y.  483. 

Pennsylvania.  —  Spering's  Appeal,  10  Pa.  St. 
235- 

Rhode  Island.  —  Atlas  Bank  v.  Doyle,  9  R. 
I.  76,  98  Am.  Dec.  368. 

Vermont.  —  Tarbell  v.  Sturtevant,  26  Vt.  513. 

Wisconsin.  —  Northwestern  Mut.  L.  Ins.  Co. 
v.  Germania  F.  Ins.  Co.,  40  Wis.  446. 

1.  Equitable  Defenses  Against  Pledgor.  —  La- 
croix  v.  Derbigny.  18  La.  Ann.  27;  Cincinnati 
Second  Nat.  Bank  v.  Hemingray,  34  Ohio  St. 
381.  See  also  Morton  v.  New  Orleans,  etc.,  R. 
Co.,  79  Ala.  590,  in  which  case  the  court  cited 
Colebrook  Coll.  Sec,  78,  92;  Jones  Pledges, 
§  674;  Ex  p.  Newton,  16  Ch.  D.  330;  In  re 
GomersalJ,  1  Ch.  D.  137;  Ex  p.  Cook,  1  Mon- 
tagu 228;  Chicopee  Bank  v.  Chapin,  8  Met. 
(Mass.)  40;  Stoddard  v.  Kimball,  6  Cush. 
(Mass  )  469;  Allaire  v.  Hartshorne,  21  N.  J.  L. 
665,  47  Am.  Dec.  175;  Duncomb  v.  New  York, 
etc.,  R.  Co.,  84  N.  V.  igo,  and  Williams  v. 
Smith,  2  Hill  (N.  Y.}  301. 

2.  Jesup  v.  City  Bank,  14  Wis.  331.  See  also 
Union  Nat.  Bank  v.  Roberts.  45  Wis.  373. 

In  Action  Against  Pledgor  as  Indorser.  —  Where 
a  note  is  pledged  as  collateral  the  pledgee  in 
an  action  against  the  pledgor  on  the  note  as 
indorser  will  be  limited  in  his  recovery  to  the 
amount  of  money  loaned  or  advanced.  Per 
Isham,  J.,  in  Tarbell  v.  Sturtevant,  26  Vt.  513. 
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3.  McCrum  v.  Corby,  11  Kan.  464. 
Amount  Recoverable  by  Pledgor  in  Action  on 

Collateral  Where  Pledgee  is  a  Party.  —  Oilman 
v.  Curtis,  (Cal.  1884)  3  Pac.  Rep.  114. 

Collection  of  Dividends  by  Pledgor  —  Pledgee's 
Right  of  Action.  —  Meredith  Village  Sav.  Bank 
v.  Marshall,  68  N.  H.  417. 

4.  Duty  of  Pledgee  to  Pursue  and  Preserve  Col- 
laterals. —  Brandt  on  Suretyship  519,  which 
authority  was  cited  in  Rumsey  v.  Laidley,  34 
W.  Va.  721,  26  Am.  St.  Rep.  935;  Schouler 
Bailm.,  p.  213,  which  authority  was  cited  in 
Chemical  Nat.  Bank  v.  Armstrong,  50  Fed. 
Rep.  798. 

England.  —  Peacock  v.  Pursell,  14  C.  B.  N. 
S.  728,  108  E.  C.  L.  728;  Ex  p.  Mure,  2  Cox 
Ch.  63:  Williams  v.  Price,  1  Sim.  &  St.  581. 

United  States.  —  Lawrence  v.  McCalmont,  2 
How.  (U.  S.)  454;  Northwestern  Nat.  Bank  v.  J. 
Thompson,  etc.,  Mfg.  Co  ,  (C.  C  A.)  71  Fed. 
Rep.  113. 

Alabama.  —  May  v.  Sharp,  49  Ala.  140,  in 
which  ca?e  the  pledgee  expressly  agreed  to 
collect  the  collateral;  Trotter  v.  Crockett,  2 
Port.  (Ala.)  401;  Russell  v.  Hester,  10  Ala.  535. 

California.  —  Hawley  Bros.  Hardware  Co. 
v.  Brownstone,  123  Cal.  643. 

Colorado.  —  E.  F.  Hallack  Lumber,  etc.,  Co. 
v.  Gray,  19  Colo.  149. 

Dakota.  —  Plymouth  County  Bank  v.  Gil- 
man,  6  Dak.  304. 

Georgia.  —  Colquitt  v.  Stultz,  65  Ga.  305. 
See  also  Davis  v.  Alston.  61  Ga.  225;  Coulter 
v.  Wyly,  34  Ga.  239,  and  McCrary  v.  King,  27 
Ga.  26. 

Idaho.  —  Murphy  v.  Bartsch,  2  Idaho  603. 
Illinois.  —  Joliet  Iron,  etc.,  Co.  v.  Scioto  Fire 
Brick  Co.,  82  111.  548,  25  Am.  Rep.  341. 
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Pledges  of  PLEDGE  AND  COLLATERAL  SECURITY.   Choses  in  Action. 


Duty  of  Pledgee's  Assignee  to  Collect  Collaterals.  —  Where  a  note  is  pledged  as  col- 
lateral to  secure  the  pledgor's  note,  and  the  pledgee  assigns  the  pledgor's 
note,  and  with  it  delivers  to  the  assignee  the  collateral  note,  it  is  the  duty  of 
such  assignee  to  take  such  steps  to  collect  the  collateral  note  as  the  pledgee 
should  have  taken  if  he  had  retained  it.1 

Counterclaim  by  Pledgor.  —  Where,  by  the  negligence  of  the  pledgee,  the  col- 
lection of  collateral  securities  has  been  lost  by  operation  of  the  statute  of 
limitations,  and  such  statutory  defense  has  become  perfect,  the  pledgor  may, 
by  a  counterclaim,  recover  the  value  of  his  collateral,  even  though  it  be  not 
known  that  his  debtor  will,  when  sued  on  such  collateral,  plead  the  statute 
in  defense.2 

Where  Collaterals  Are  Not  in  Pledgee's  Hands.  —  The  pledgee  is  not  required  to 
account,  in  an  action  against  the  pledgor,  for  collaterals  which  were  never  in 
his  hands  or  under  his  dominion,  and  which,  therefore,  could  not  have  been 
lost  by  his  default,  and  from  which  he  never  did,  in  fact,  realize  anything.3 


Indiana.  — O'Brien  v.  Moffitt,  133  Ind.  660, 
36  Am.  St.  Rep.  566;  Slevin  v.  Morrow  4  Ind. 
425. 

Indian  Territory.  —  Mansur-Tebbetts  Imple- 
ment Co.  v.  Carey,  r  Indian  Ter.  572. 

Iowa.  —  Ft.  Dodge  First  Nat.  Bank  v.  O'Con- 
nell,  84  Iowa  377,  35  Am.  St.  Rep.  313. 

Kansas.  —  Semple,  etc.,  Mfg.  Co.  v.  Det- 
wiler,  30  Kan.  386;  Cory  v.  Wirth,  21  Kan.  10. 

Kentucky.  —  Day  v.  Kenton,  (Ky.  1901)  62  S. 
W.  Rep.  3;  Bonta  v.  Curry.  3  Bush  (Ky.)  678; 
Noland  v.  Clark,  10  B.  Mon.  (Ky.)  241;  Good- 
loe  v.  Clay,  6  B.  Mon.  (Ky.)  236. 

Massachusetts. —  Fletcher  v.  Dickinson,  7 
Allen  (Mass.)  23;  Hancock  v.  Franklin  Ins.  Co,. 
114  Mass.  155. 

Minnesota.  —  Lamberton  v.  Windom,  12 
Minn.  232,  90  Am.  Dec.  301. 

Mississippi.  —  Fennell  v.  McGowan,  58  Miss. 
261. 

Missouri.  —  Wichita  Fourth  Nat.  Bank  v. 
Blackwelder,  81  Mo.  App.  428. 

New  Hampshire.  —  Whitcher  v.  Dexter,  61 
N.  H.  91 ;  Goodall  v.  Richardson,  14  N.  H.  567; 
Jenness  v.  Bean,  10  N.  H.  266,  34  Am.  Dec.  152. 

New  York.  —  Ouderkirk  v.  Central  Nat. 
Bank,  119  N.  Y.  263;  Wheeler  v.  Newbould, 
16  N.  Y.  392;  Hoard  v.  Garner,  10  N.  Y.  261; 
Hazard  v.  Wells,  (Buffalo  Super.  Ct.  Gen.  T.) 
2  Abb.  N.  Cas.  (N.  Y.)  444;  Buckingham  v. 
Payne,  36  Barb.  (N.  Y.)  81 ;  Wakeman  v. 
Gowdy,  10  Bosw.  (N.  Y.)  208;  Gage  v.  Punch- 
ard,  6  Daly  (N.  Y  )  229;  Atlantic  F.  &  M. 
Ins.  Co.  v.  Boies,  6  Duer  (N.  Y.)  583. 

Ohio.  —  Mt.  Vernon  Bridge  Co.  v.  Knox 
County  Sav.  Bank,  46  Ohio  St.  224;  Roberts 
v.  Thompson,  14  Ohio  St.  1,  82  Am.  Dec.  465. 

Pennsylvania.  —  McQueen's  Appeal,  104  Pa. 
St.  595,  49  Am.  Rep.  592;  Hanna  v.  Holton,  78 
Pa.  St.  336,  21  Am.  Rep.  20;  Girard  F.  &  M. 
Ins.  Co.  v.  Marr,  46  Pa.  St.  504;  Kemmerer  v. 
Wilson,  31  Pa.  St.  no;  Sellers  v.  Jones,  22  Pa. 
St.  423;  Muirhead  v.  Kirkpatrick,  21  Pa.  St. 
237;  U.  S.  Bank  v.  Peabody,  20  Pa.  St.  454; 
Chambersburg  Ins.  Co.  v.  Smith,  n  Pa.  St. 
120;  Lvon  v.  Huntingdon  Bank,  12  S.  &  R. 
(Pa)  68;  Miller  v.  Gettysburg  Bank,  8  Watts 
(Pa.)  192,  34  Am.  Dec.  449;  Beale  v.  Farmers', 
etc..  Bank,  5  Watts  (Pa.)  529;  Lishy  v.  O'Brien, 
4  Watts  (Pa.)  f4i;  Matter  of  Dyott,  2  W.  &  S. 
(Pa.)  490. 

Rhode  Island.  —  Whitin  v.  Paul,  13  R.  I.  40. 


Tennessee.  — ■  Hanover  Nat.  Bank  v.  Brown, 
(Tenn.  Ch.  1899)  53  S.  W.  Rep.  206;  Word  ■„. 
Morgan,  5  Sneed  (Tenn.)  79. 

Virginia.  —  Fant  v.  Miller,  17  Gratt.  (Va.)  47. 

West  Virginia.  —  Rumsey  v.  Laidley,  34  W. 
Va.  721,  26  Am.  St.  Rep.  935;  Wellsburg 
First  Nat.  Bank  v.  Kimberland,  16  W.  Va.  555; 
Whitieker  v.  Charleston  Gas  Co.,  16  W.  Va. 
721. 

Defense  to  Action  Against  Pledgor.  —  Powell 

v.  Henry,  27  Ala.  612,  citing  Russell  v.  Hester, 
10  Ala.  535. 

Duty  of  Pledgee  to  Notify  Pledgor  of  Offered 
Compromise.  —  Where  a  note  is  pledged  as  col- 
lateral security  the  pledgee  is  not  bound  10 
notify  the  pledgor  of  a  proposilion  made  by 
the  maker  of  the  note  to  discharge  it  in  prop- 
erty, though  by  a  failure  to  recei  ;e  such  prop- 
erty the  amount  of  the  note  is  ultimately  lost. 
Rives  v.  M'Losky,  5  Stew.  &  P.  (Ala  )  330. 

No  Express  Stipulation  to  Collect  Is  Necessary. 
—  Roberts  v.  Thompson,  14  Ohio  St.  1,  82 
Am.  Dec.  465. 

Assignment  by  Pledgee  of  Collaterals  to  Another 
Who  Collects  Them.  —  Hawks  Hinchcliff,  17 
Barb.  (N.  Y.)  492. 

Duty  of  Pledgee  to  Collect  United  States  Bond  on 
Maturity.  —  Hancock  v.  Franklin  Ins.  Co.,  114 
Mass.  155. 

Wrongful  Surrender  of  Note  to  Maker  —  Pledgee 
Liable.  —  Wood  v.  Matthews,  73  Mo.  477. 

Compensation  in  Louisiana  Where  Pledgee  Is 
Negligent. —  Liles's  Succession,  24  La.  Ann. 

550. 

California  Statute.  —  Code  Civ.  Pro.  Cal.,  § 
2996,  provides  that  "the  pledge-holder  must 
enforce  all  the  rights  of  the  pledgee  unless 
authorized  by  him  to  waive  them."  Faulkner 
v.  Santa  Barbara  First  Nat.  Bank,  130  Cal. 
258. 

1.  Fennell  v.  McGowan,  58  Miss.  261. 

2.  Counterclaim  by  Pledgor.  —  Hawley  Bros. 
Hardware  Co.  v.  Brownstone,  123  Cal.  643. 

Duty  of  Pledgee  as  to  Property  by  Which  Col- 
laterals Are  Secured.  —  Chattanooga  First  Nat. 
Bank  v.  Chattanooga  Wood  Split  Pulley  Co., 
97  Tenn.  308. 

Duty  of  Pledgee  to  Defend  Property  Against 
Attachment.  —  Barnhart  v.  Edwards.  (Cal.  1896) 
47  Pac.  Rep.  251. 

3.  U.  S.  Bank  v.  Peabody,  20  Pa.  St.  454,  in 
which  case  the  collaterals  were  placed  by  the 
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PLEDGE  AND  COLLATERAL  SECURITY,  choses  in  Action. 


When  a  Judgment  Is  Assigned  as  Collateral  Security  the  pledgor  parts  with  his 
authority  over  it,  and  the  pledgee  has  the  right  and  power  to  let  the  lien  die 
or  keep  it  alive ;  consequently  the  pledgee  must  use  reasonable  diligence  to 
collect  it  and  keep  it  alive,  and  if  through  his  negligence  the  judgment  is 
lost,  he  is  accountable  to  the  pledgor.1 

Duty  of  Pledgee  to  Foreclose  Mortgage.  —  Where  a  mortgage  is  assigned  by  the 
holder  thereof  as  collateral  security,  it  is  the  duty  of  the  pledgee  to  foreclose 
such  mortgage  when  he  has  a  right  to  do  so,  and  if  through  his  fault  the 
same  is  not  foreclosed  and  the  pledgor  suffers  loss,  the  pledgee  will  be  held 
responsible.8 

Where  a  Negotiable  Instrument  Is  Pledged,  the  pledgee  stands  in  the  shoes  of  the 
pledgor,  and  it  is  his  duty  to  take  such  steps  as  are  necessary  under  the  law 
governing  commercial  paper  to  preserve  the  liability  of  all  the  parties  to  the 
instrument.3 

Duty  of  Pledgee  to  Present  Paper  and  Give  Notice  of  Dishonor.  —  Where  a  pledgee  takes 
negotiable  paper  as  collateral  security  and  holds  it  until  it  becomes  due,  it  is 
his  duty  to  present  it  at  maturity,  and  give  notice,  and  if  he  fails  to  give 
notice  or  use  proper  diligence  in  collecting  the  paper,  and,  in  consequence 
of  his  negligence,  the  paper  becomes  worthless,  he  will  be  held  responsible 
for  the  loss  to  the  pledgor;4  but  according  to  some  authorities  the  strict 
rules  of  law  relative  to  the  presentation  of  negotiable  paper  and  notice  of 
dishonor  do  not  prevail  when  such  paper  is  held  as  collateral  security,  and 


pledgor  in  the  hands  of  a  third  person  ap- 
pointed by  himself. 

Where  Pledgee  Has  Been  Guilty  of  No  Negli- 
gence.—  Even  where  collateral  securities  are 
placed  in  the  custody  of  the  creditor,  if  he  has 
been  guilty  of  no  negligence,  has  realized 
nothing  from  them,  and  has  never  withheld 
information  concerning  them  when  requested 
n  furnish  it,  he  is  entitled  to  j  udgm en t  against 
the  principal  debtor.  U.  S.  Bank  v.  Peabody, 
20  Pa.  St.  454,  in  which  case  the  court  cited 
Lord  v.  Ocean  Bank,  20  Pa.  St.  384,  59  Am. 
Dec.  728. 

1.  When  Judgment  Assigned  as  Collateral  Se- 
curity.—  Williams  v.  Price.  I  Sim.  &  St.  582; 
Alexander  v.  Alexander,  64  Ind.  541;  Liles's 
Succession,  24  La.  Ann  550;  Hanna  v.  Holton, 
78  Pa.  St.  334,  21  Am.  Rep.  20.  See  also  Mc- 
Queen's Appeal,  104  Pa.  St.  595,  49  Am.  Rep. 
?92;  Beale  v.  Farmers',  etc..  Bank,  5  Watts 
(Pa.)  529. 

Duty  of  Pledgee  to  Keep  Alive  Lien  by  Which 
Collateral  Is  Secured. —  Plymouth  County  Rank 
v.  Gilman,  6  Dak.  304;  Northern  Ins.  Co.  v. 
Wright,  13  Hun  (N.  Y.)  166;  Russell  v.  Wein- 
berg, (Brooklyn  Cirv  Ct.  Spec.  T.)  2  Abb.  N. 
Cas.  (N.  Y.)  422;  Hazard  v.  Wells,  (Buffalo 
Super.  Ct.  Gen.  T.)  2  Abb.  X.  Cas.  (N.  Y.)  444. 

2.  Duty  of  Pledgee  to  Foreclose  Mortgage.  — 
Hoard  v.  Garner,  3  Sandf.  (N.  Y.)  179,  affirmed 
10  N.  Y.  261.  Seee  also  Mansur-Tebbetts  Im- 
plement Co.  v.  Carey,  1  Indian  Ter.  572. 

Duty  of  Pledgee  to  Sell  under  Power  Contained 
in  Mortgage.  —  Whitin  v.  Paul,  13  R.  I.  40. 

3.  Pledged  Negotiable  Instruments.  —  Byles  on 
Bills  3S1;  Edwirds  on  Bills  198,  201;  Horton 
on  Negligence,  670,  672;  2  Parsons  on  Notes 
and  Bills  154;  and  Sherman  on  Negligence, 
which  authorities  werer/to/in  Hazard  v.  Wells, 
(Buffalo  Super.  Ct.  Gen  T.)  2  Abb.  N.  Cas. 
(N.  Y.)  444:  Edwards  Bailm.  445,  which  au- 
thority was  cited  in  Jennison  v.  Parker,  7 
Mich.  355. 


England.  —  Peacock  v.  Pursell,  14  C.  B.  N. 
S.  728,  108  E.  C.  L.  728;  Bridges  v.  Berry,  3 
Taunt.  130. 

United  States.  —  Lawrence  v.  McCalmont,  2 
How.  (U.  S.)  427 ;  Easton  v.  German-American 
Bank,  24  Fed.  Rep.  523,  per  Wallace,  J. 

Alabama.  —  May  v.  Sharp,  49  Ala.  140; 
Pickens  v.  Yarborough,  26  Ala.  417,  62  Am. 
Dec.  728. 

Georgia.  —  Lee  v.  Baldwin,  10  Ga.  208. 
Iowa.  —  Kennedy  v.  Rosier,  71  Iowa  671. 
Michigan.  —  Whitten  v.  Wright,  34  Mich.  92. 
Minnesota.  — Lamberton  v.  Windon,  12  Minn. 
232,  90  Am.  Dec.  301. 

New  York.  —  Smith  v.  Miller,  43  N.  Y.  171, 
3  Am.  Rep.  690;  Wakeman  v.  Gowdy,  10  Bosw. 
(N.  Y. )  208;  Barrow  v.  Rhinelander,  3  Johns. 
Ch.  (N.  Y.)  614;  Dayton  v.  Trull,  23  Wend. 
<N.  Y.)  345- 

Ohio.  —  Roberts  v.  Thompson,  14  Ohio  St.  1, 
82  Am.  Dec.  465. 

Pennsylvania.  —  Hanna  y.  Holton,  78  Pa.  St. 
334,  21  Am.  Rep.  20. 

Tennessee.  —  Betterton  v.  Roope,  3  Lea 
(Tenn.)  215,  31  Am.  Rep.  633. 

Texas.  —  Douglass  v.  Mundine,  57  Tex. 
344- 

See  also  Joliet  Iron,  etc.,  Co.  v.  Scioto  Fire 
Brick  Co.,  82  111.  548,  25  Am.  Rep.  341. 

Notice  from  Surety  to  Pledgee  under  Georgia 
Statute. —  McCrary  v.  King,  27  Ga.  26. 

4.  Duty  of  Pledgee  to  Present  Paper  and  Give 
Notice  of  Dishonor.  —  Peacock  v.  Pursell,  14  C. 
B.  N.  S.  728,  108  E.  C.  L.  72S;  Stocking  v.  Con- 
way, 1  Port.  (Ala.)  260;  Murphy  v.  Bartsch,  2 
Idaho  603;  Blanc  v.  Hertzog,  23  La.  Ann.  199; 
O  msby  v.  Fortune  16  S.  &  R.  (Pa.)  302;  Mc- 
Lughan  v.  Bovard,  4  Watts  (Pa.)  308;  Whitin 
v.  Paul,  13  R.  I.  4c;  Hanover  Nat.  Bank  v. 
Brown,  (Tenn.  Ch.  1899)  53  S.  W.  Rep.  206; 
Betterton  v.  Roope,  3  Lea  (Tenn.)  215,  31  Am. 
Rep.  633.  And  see  generally  the  title  Bills 
and  Notes,  vol.  4,  p.  65. 
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the  extent  to  which  such  authorities  go  is  to  hold  that  the  pledgee  must  act 
with  reasonable  diligence.1 

Duty  of  Pledgee  to  Protest  Paper.  —  Where  a  pledgee  of  negotiable  paper 
indorsed  by  the  pledgor  neglects  to  protest  it  for  nonpayment,  he  thereby 
makes  the  paper  his  own  and  releases  the  pledgor's  indorsement;2  but  the 
pledgee  is  not  liable  for  failure  to  protest  the  paper  where  it  does  not  appear 
that  any  loss  or  damage  has  been  suffered  by  the  pledgor  in  consequence  of 
such  failure.3 

b.  Statutory  Provision.  —  In  some  states,  notably  Georgia,  it  has 
been  expressly  provided  by  statute  that  the  pledgee  must  exercise  ordinary 
diligence  in  collecting  notes  or  other  evidences  of  debt  wnich  are  pledged  as 
collateral  security.4 

c.  Special  Stipulations.  —  Where  the  contract  of  pledge  contains  a 
clause  relative  to  the  authority  and  duty  of  the  pledgee  to  collect  collaterals, 
the  rights  and  duties  of  the  parties  are  to  be  measured  by  such  agreement 
rather  than  by  any  general  rule  of  law  which,  in  the  absence  of  such  agree- 
ment, would  regulate  their  rights  and  duties.5 

d.  Where  Collaterals  Are  Worthless. —  It  is  a  sufficient  excuse  for 
the  failure  of  a  pledgee  to  collect  collaterals  that  they  are  worthless  and  that 
nothing  could  have  been  realized  upon  them.6 

e.  What  Degree  of  Diligence  Required  of  Pledgee  in  Collect- 
ing COLLATERALS  —  In  General.  —  The  rule  is  that  the  pledgee  must  exercise 
ordinary  and  reasonable  diligence  to  secure  the  fruits  of  the  collateral,  but  he 
is  held  to  no  greater  degree  of  diligence,  and  extraordinary  care  and  efforts 
in  the  collection  of  the  collaterals  are  not  necessary.7 


1.  Pledgee  Held  Merely  to  Reasonable  Diligence. 

—  Westphal  v.  Ludlow,  2  McCrary  (U.  S  ;  505, 
6  Fed.  Rep.  348;  Trotter  v.  Crockett,  2  Port. 
(Ala.)  401. 

Where  Pledgee  Would  Have  No  Recourse  Against 
Pledgor  as  Indorser.  —  Murphy  v.  Bartsch,  2 
Idaho  603. 

2.  Protest.  —  Whitten  v.  Wright,  34  Mich.  92. 

3.  Lawrence  v.  McCalmont,  2  How.  (U.  S.) 
454.    See  also  Aldrich  v.  Goodell,  75  111.  457. 

4.  Statutory  Provision.  —  See  the  statutes  of 
the  various  states  and  territories.  See  also 
Mauck  v.  Atlanta  Trust,  etc.,  Co.,  113  Ga.  242; 
Fisher  v.  George  S.  Jones  Co.,  108  Ga.  490, 
which  cases  were  decided  under  Code  Ga. 
1895,  §  2963. 

5.  Special  Stipulations.  —  Lawrence  v.  Mc- 
Calmont, 2  How.  (U.  S.)  426;  Sampson  v.  Fox, 
109  Ala.  662,  55  Am.  St.  Rep.  050;  Davis  v. 
Alston,  61  Ga.  225;  Roberts  v.  Thompson,  14 
Ohio  St.  1,  82  Am.  Dec.  465;  Miller  v.  Gettys- 
burg Bank,  8  Watts  (Pa.)  192,  34  Am.  Dec.  449. 

Duty  of  Pledgee  to  Collect  Judgment  —  Contract 
Contemplating  Delay.  —  Bast  v.  Ashland  First 
Nat.  Bank,  101  U.  S.  93. 

Agreement  "  to  Take  Proper  Means  to  Collect 
Collateral."  —  Hoard  v.  Garner,  3  Sandf.  (N.  Y.) 
179,  affirmed  10  N.  Y.  261. 

Where  Collaterals  Are  Already  in  Course  of  Col- 
lection.—  Miller  v.  Gettysburg  Bank,  8  Waits 
(Pa.)  192,  34  Am.  Dec.  449. 

Pledge  of  Note  —  Waiver  of  Demand  and  Notice 
by  Pledgor. —  Roberts  v.  Thompson,  14  Ohio 
St.  1,  82  Am.  Dec.  465.  See  also  Lee  v.  Bald- 
win, 10  Ga.  208. 

6.  Worthless  Collaterals.  —  Mauck  v.  Atlanta 
Trust,  etc.,  Co.,  113  Ga.  242;  Olvey  v.  Jackson, 
106  Ind.  286;  Smith  v.  Felton,  85  Ind.  223; 
Slevin  v.  Morrow,  4  Ind.  425;  Mansur-Tebbetts 
Implement  Co.  v.  Carey,  1  Indian  Ter.  572; 


Griggs  v.  Day,  136  N.  Y.  152,  32  Am.  St. 
Rep  704. 

Pledgee's  Duty  to  Return  Worthless  Note.  — 

Wood  v.  Matthews,  73  Mo.  477,  per  Henry.  J. 

Where  the  Maker  of  the  Collateral  Is  Insolvent 
the  retention  of  it  for  never  so  long  a  period 
will  not  warrant  the  inference  of  the  payment 
of  the  debt  secured.  Powell  v.  Henry,  27  Ala. 
612. 

Worthlessness  of  Notes  a  Question  of  Fact.  — 

Slevin  v.  Morrow,  4  InJ.  425 

Where  Collection  of  Collaterals  Would  Be 
Onerous  or  Hazardous.  —  Trotter  v.  Crockett,  2 
Port.  (Ala.)  401. 

7.  Necessity  for  and  Sufficiency  of  Reasonable 
Diligence.  —  Tiedeman  on  Commercial  Piper, 
£  304,  which  authority  was  cited  in  Ft  Dodge 
First  Nat.  Bank  v.  O'Connell,  84  Iowa  377,  35 
Am.  St.  Rep.  313.  See  also  the  following 
cases: 

United  States.  —  Lawrence  v.  McCalmont,  2 
How.  (U.S.)426;  Easton  v.  German-American 
Bank,  24  Fed.  Rep.  523.  See  also  In  re  O''.;- 
mette,  1  Sawy.  (U.  S.)  47. 

Alabama.  —  Sampson  v.  Fox,  109  Ala.  662, 
55  Am.  St.  Rep.  950;  May  v.  Sharp,  49  Ala. 
140;  Powell  v.  Henry,  27  Ala.  612.  See  also 
Trotter  v.  Ctockett,  2  Port.  (Ala.)  401. 

Georgia.  —  Mauck  v.  Atlanta  Trust ,  etc..  Co., 
113  Ga.  242;  Lochrane  v.  Solomon,  38  Ga.  292; 
Cardin  v.  Jones,  23  Ga.  175;  Lee  v.  Baldwin, 
10  Ga.  208;  Gibson  v.  Conner,  3  Ga.  47. 

Indiana.  —  r,mith  v.  Felton  85  Ind.  223; 
Reeves  v.  P'jugh,  41  Ind.  204;  Slevin  v.  Mor- 
row, 4  Ind.  425:  Dug  ant1.  Sp  rag  lie,  2  Ind.  6co; 
Riser  v.  Rjddick,  S  Blackf.  (Ind.)  382. 

Iowa.  —  Ft.  Dodge  First  Nat.  Bank  v.  O'Con- 
nell. 84  Iowa  377,  35  Am  St.  Rep.  313. 

Louisiana.  —  Liles's  Succession,  24  La.  Ann. 
550. 
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Mixed  Question  of  Law  and  Fact.  —  Whether  or  not  a  pledgee  of  collaterals  has 
used  due  diligence  to  collect  them  is  a  mixed  question  of  law  and  fact.  It  is 
not  for  the  court  to  determine  that  due  diligence  has  been  used.  It  is  the 
province  of  the  court  to  instruct  the  jury  what  is  due  diligence,  and  for  the 
jury  to  find  whether  that  diligence  has  been  used.1 

/.  Burden  of  Proving  Diligence.  —  It  has  been  declared  that  where  a 
oledgee  of  collaterals  has  failed  to  collect  them  the  burden  is  upon  him  to 
show  an  excuse  for  such  failure.3 

g.  Measure  of  Damages  Where  Pledgee  Negligent  in  Collection 
OF  COLLATERALS.  —  Where  the  pledgee  wrongfully  surrenders  pledged  notes 
to  the  maker  there  is  simply  a  wrongful  conversion  of  them,  and  the  ordinary 
rule  as  to  damages  for  conversion  applies.  If  the  notes  are  worthless  the 
pledgee  is  not  chargeable  with  their  full  face  value  against  the  pledgor's 
indebtedness.  There  is  no  novation  in  such  case,  and  no  substitution  of  the 
maker  of  the  notes  for  the  pledgor  as  the  pledgee's  debtor,  because  it  usually 
if  not  always  takes  three  parties  to  make  a  novation,  and  they  must  all  concur 
upon  a  sufficient  consideration  in  making  a  new  contract  to  take  the  place  of 
another  debtor.  The  pledgee  is  liable  for  no  more  than  the  actual  value  of 
the  notes  converted,  whatever  that  may  be.3 

3.  Authority  of  Pledgee  to  Compromise,  Extend,  or  Renew  Collaterals  —  Com- 
promise by  Pledgee  Unauthorized.  —  It  is  well  settled  that  as  a  general  rule,  where  a 
chose  in  action  is  pledged  as  collateral  security  the  pledgee  is  not  authorized 
to  accept  anything  except  full  payment  of  the  collateral,  and  cannot  enter 
into  a  compromise  with  the  debtor  the  claim  against  whom  has  been  assigned.4 


Michigan. —  Rice  v.  Benedicl,  19  Mich.  132. 

Minnesota.  —  Cooper  v.  Simpson,  41  Minn. 
46,  16  Am.  St.  Rep.  667;  Lamberton  v.  Win- 
dom,  18  Minn.  506. 

Nebraska. — Ludden  v.  Marsters,  16  Neb.  654. 

New  York.  —  Hazard  v.  Wells,  (Buffalo 
Super.  Ct.  Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  444; 
Barrow  v.  Rhinelander,  3  Johns.  Ch.  (N.  Y.) 
614. 

Ohio.  —  Ml.  Vernon  Bridge  Co.  v.  Knox 
County  Sav.  Bank,  46  Ohio  St.  224;  Roberts 
v.  Thompson,  14  Ohio  St.  1,  82  Am.  Dec. 
465- 

Pennsylvania.  —  Miller  v.  Gettysburg  Bank, 
8  Wans  (Pa.)  192,  34  Am.  Dec.  449;  Beale  v. 
Farmers',  elc,  Bank,  5  Watts  (Pa.)  529. 

Rhode  Island.  —  Whitin  v.  Paul,  13  R.  I.  40. 

Vetmonl.  —  Wells  v.  Wells,  53  Vt.  r. 

Wisconsin.  —  Charter  Oak  L.  Ins.  Co.  v. 
Smith,  43  Wis  329. 

Liable  for  Gross  Negligence.  —  Murphy  v. 
Bartsrh,  2  Idaho  603. 

Necessity  to  Consider  Facts  and  Circumstances 
of  Each  Case.  —  Wakeman  v.  Gowdy,  10  Bosvv. 
(NT.  Y.)2o3;  Word  v.  Morgan,  5  Sneed  (Tenn.) 
79;  Rumsey  v.  Laidley,  34  W.  Va.  721,  26  Am. 
Si.  Rep.  935. 

Delay  of  Five  Months  in  Collecting  Notes.  — 
Goodall  v.  Richardson.  [4  N.  H.  567,  notes 
male  by  a  man  of  ample  property  for  a  small 
amount  were  pledged,  and  it  was  held  that  the 
pledgee  was  not  guilty  of  negligence  by  fail- 
ing for  five  months  to  c  >llect  such  notes. 

Allowing  Collaterals  to  Become  Barred  by  Stat- 
ute of  Limitations  —  Pledgee  Liable.  —  Semple, 
etc.,  Mfg.  Co.  v.  Deuviler,  30  Ran.  386.  See 
also  tc  the  same  effect  Fennell  v.  McGowan, 
5S  Miss.  261. 

Reliance  r.pon  Advice  of  Attorneys  as  to  Best 
Course  to  be  Pursued  in  Collection  Held  Good  De- 
fense. —  Fan  t  v.  Miller,  17  Gratt.  (Va.)  187. 


See  generally  the  title  Advice  of  Counsel, 
vol.  1,  p.  894. 

1.  Mixed  Question  of  Law  and  Fact.  —  Stocking 
v.  Conway,  1  Port.  (Ala.)  260;  Rumsey  v. 
Laidley,  34  W.  Va.  721.  26  Am  St.  Rep.  935. 

2.  Burden  of  Proving  Diligence.  —  May  v. 
Sharp,  49  Ala.  140;  Liles's  Succession,  24  La. 
Ann.  550;  Barrow  v.  Rhinelander,  3  Johns.  Ch. 
(N.  Y.)  614.  But  see  Mauck  v.  Atlanta  Trust, 
etc.,  Co.,  113  Ga.  242,  and  Reeves  v.  Plough, 
41  Ind.  204;  Charter  Oak  L.  Ins.  Co.  v.  Smith, 
43  Wis.  329. 

Pledgee's  Negligence  Must  Have  Been  Proxi- 
mate Cause  of  Pledgor's  Loss.  —  Whitcher  v. 
Dexter,  61  N.  H.  91. 

3.  Measure  of  Damages.  —  Griggs  v.  Day,  136 
N.  Y.  152,  32  Am.  St.  Rep.  704.  See  also 
Powell  v.  Henry,  27  Ala.  612;  Mansur-Tcb- 
betts  Implement  Co.  v.  Carey,  1  Indian  Ter. 
572;  Vose  v.  Florida  R.  Co.,  50  N.  Y.  360; 
Hoard  v.  Garner,  3  Sandf.  (N.  Y.)  179,  in 
which  last  case  the  court  cited  Ingalls  v.  Lord, 
1  Cow.  (N.  Y.)  240,  Allen  v.  Suydam,  17  Wend. 
(N.  Y.)  370,  20  Wend.  (N.  Y.)  321,  32  Am.  Det. 
555,  and  Patterson  v.  Westervelt,  17  Wend 
(N.  Y.)  543. 

Recoupment  of  Damages  for  Noncollection  of  Col- 
laterals in  Action  by  Pledgee  Against  Pledgor.  ■ — 
May  v.  Sharp,  49  Ala.  140 

Measure  of  Damages  for  Conversion  of  Pledged 
Chattels.  —  See  supra,  this  title,  Conversion  of 
Property  Pledged. 

4.  Pledgee  Has  No  Authority  to  Compromise.  — 
Colebrook  on  Coll.  Sec,  §  96;  Story  Bailm  , 
§  321,  which  authorities  were  cited  in  Powell 
v.  Ong,  92  111.  App.  95.  See  also  the  follow- 
ing cases: 

California.  —  Kellv  v.  Matlock,  85  Cal.  122; 
Chester  v.  Hill.  66  Cal.  480. 

Colorado.  —  E.  F.  Hallack  Lumber,  etc.,  Co. 
v.  Gray,  19  Colo.  149. 
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Renewals  by  Pledgee.  —  In  like  manner  the  rule  is  that  without  the  consent  of 
the  pledgor,  the  pledgee  of  a  note  cannot  renew  such  note,  and  in  case  of  re- 
newal the  pledgee  is  accountable  as  if  he  had  collected  the  note  in  full.1 

Effect  of  Release  Given  in  Good  Faith.  Where  a  mortgage  is  pledged  and  without 
the  consent  of  the  pledgor  the  pledgee  makes  an  unauthorized  release  of 
the  mortgage,  the  mortgagor  having  notice  of  the  pledge,  the  pledgor  can 
maintain  an  action  to  set  aside  the  release  and  to  foreclose  the  mortgage.2 

Extension  of  Time  —  If  the  pledgee  allows  the  maker  of  collateral  an  exten- 
sion of  time  he  will  be  liable  to  the  pledgor  for  any  loss  which  may  ensue  in 
consequence  to  the  pledgor.3 

Exchange  of  Securities  with  Pledgor's  Consent.  —  Where  a  compromise  or  exchange 
of  securities  is  effected  with  the  pledgor's  consent  it  will  be  sustained.4 

Where  Compromise  or  Exchange  Advantageous  to  Pledgor.  —  It  would  seem  that  in 
extraordinary  cases  the  pledgee  may  compromise  with  the  person  against 
whom  he  holds  the  collateral,  or  effect  an  exchange  of  securities,  the  question 
being  whether  the  pledgee  has  acted  in  good  faith  and  according  to  the 
dictates  of  good  policy.5 

4.  Accountability  of  Pledgee  for  Proceeds  of  Collaterals  —  Application  of  Proceeds 
to  Debt  Secured.  —  Where  a  chose  in  action  is  transferred  as  collateral  security 
and  the  pledgee  collects  what  is  due  upon  it,  the  pledgor  is  entitled  to  have 
the  avails  applied  to  the  payment  of  the  debt  secured.6 

Surplus  Proceeds  of  Collaterals.  —  It  is  well  settled  that  if  the  pledgee  collects 
from  collaterals  anything  in  excess  of  the  amount  secured,  he  is  accountable 
to  the  pledgor  therefor.7 

Hardin,  139  III.  405;  Zimpleman  v.  Veeder,  98 
111.  613;  Union  Trust  Co.  v.  Rigdon,  93  III. 
458;  Exeter  Bank  v.  Gordon,  8  N.  H.  66;  Gar- 
lick  v.  James.  12  Johns.  (X.  Y.)  146.  7  Am. 
Dec.  294;  Girard  F.  &  M.  Ins.  Co.  v.  Marr,  46 
Pa.  St  504;  Fant  v.  Miller.  17  Gratt.  (Va.)  47. 

6.  Application  to  Debt  Secured. —  Hunt  v. 
Nevers,  15  Pick.  (Mass.)  500,  26  Am.  Dec.  616; 
Fletcher  v.  Chase,  16  N.  H.  38. 

Proceeds  of  Collaterals  Amount  to  Payment  Pro 
Tanto.  —  Gibson  v.  Conner,  3  Ga.  52. 

7.  Surplus  Proceeds  of  Collaterals  —  Alabama. 
—  Morton  v.  New  Orleans,  eic,  R.  Co.,  79  Ala. 
590  Overstreet  v.  Nunn,  36  Ala.  666;  Wil- 
liamson v.  Culpepper,  16  Ala.  211,  50  Am. 
Dec.  175;  Cocke  v.  Chaney,  14  Ala.  65;  St. 
John  v.  O'Connel,  7  Port.  (Ala.)  466. 

Arkansas.  —  Barnes  v.  Bradle}',  56  Ark.  105. 
California.  —  Hoult  v.  Ramsboltom,  127  Cal 
171;  McArthur  v.  Magee,  114  Cal.  126;  Haber 
v.  Brown,  101  Cal.  445. 

Colorado.  —  E.  F.  Hallack  Lumber,  etc.,  Co. 
7i.  Grav,  19  Colo.  149. 

Illinois.  —  Hopkins  v.  Hemm,  159  111.  416; 
Union  Nat.  Bank  v.  Post,  93  111.  App.  339,  192 
111.  385.  See  also  Union  Trust  Co.  v.  Rigdon, 
93  Til.  458   Killian  v.  Hoffman,  6  111.  App.  200. 

Indiana.  —  Keller  v.  Orr,  106  Ind.  406;  De- 
puy  v.  Clark,  12  Ind.  427. 

A'ansas.  —  McCrum  v.  Corby,  11  Kan.  464. 
Maine.  —  Fletcher  v.  Harmon,  78  Me.  465. 
Massachusetts.  —  Hunt  v.  Nevers.  15  Pick. 
(Mass.)  500,  26  Am.  Dec.  616;    Hancock  v. 
Franklin  Ins.  Co.,  114  Mass.  155. 

Minnesota.  —  See  St.  Paul  Nat.  Bank  v.  Can- 
non, 46  Minn.  95,  24  Am.  St.  Rep.  189. 

New  Hampshire.  —  King  v.  Hutchins,  28  N. 
H.  561. 

New  Jersey.  —  Lambertville  Nat.  Bank  v. 
McCready  Bag,  etc.,  Co.,  (N.  I.  1888)  15  Atl. 
Rep.  388. 


Georgia.  —  Fisher  v.  George  S.  Jones  Co., 
108  Ga.  490. 

Illinois.  —  Foltz  v.  Hardin,  139  111.  405; 
Zimpleman  v.  Veeder,  98  111.  613;  Union 
Trust  Co.  v.  Rigdon,  93  111.  458. 

Imiiana.  —  Depuy  v.  Clark,  12  Ind.  427. 

Mississippi.  —  McLemore  v.  Hawkins,  46 
Miss.  715. 

Missouri.  — Wood  v.  Matthews,  73  Mo.  477. 

New  York.  —  Gage  v.  Punchard,  6  Daly  (N. 
Y.)  229;  Garlick  v.  James,  12  Johns.  (N.  Y.) 
146,  7  Am.  Dec.  294-  Haskins  v.  Kelly,  1  Robt. 
(N.  Y.)  160. 

Pennsylvania.  —  Muirhead  v.  Kirkpatrick, 
21  Pa.  St.  237. 

Wrongful  Delivery  of  Pledged  Note  to  Pledgor 

—  California  Statute.  —  Where  a  pledged  note 
is  assigned  by  the  pledgee  as  collateral  se- 
curity, under  Code  Civ.  Pro.  Cal.,  §  2906,  pro- 
viding that  "  the  pledge-holder  must  enforce 
all  the  rights  of  the  pledgee  unless  authorized 
by  him  to  waive  them,"  the  pledgee's  assignee 
cannot,  without  the  pledgee's  consent,  deliver 
the  pledged  notes  to  the  pledgor.  Faulkner 
v.  Santa  Barbara  Fi rst  Nat.  Bink,  130  Cal.  258. 

1.  Pledgee  Has  No  Authority  to  Grant  Renewal. 

—  Nexsen  v.  Lvell.  5  Hill  (V  Y  )  466,  in  which 
case  the  cou  rt  cited  Chitty  on  Bills,  pp.  441,  442; 
and  Southwick  v.  Sax,  9  Wend  (N 
See  also  Ross  v.  Barker,  58  Neb.  402 


Y.)  122. 
Haas  v. 


Bank  of  Commerce,  41  Neb.  754;  Gage  v. 
Punchard,  6  Daly  <N.  Y.)  229. 

2.  Effect  of  Release.  —  Chester  v.  Hill,  66  Cal. 
4S0 

3.  Extension  of  Time.  —  Gage  v.  Punchard,  6 
Daly  (N.  Y.)  229.  See  also  Lochrane  v.  Solo- 
mon, 38  Ga  292. 

4.  Pledgor's  Consent.  —  Foltz  v.  Hardin,  139 
III  409 

5.  Where  Compromise  or  Exchange  Advanta- 
geous to  Pledgor.  —  Story  Bailm.,  §  321 ;  Foltz  v. 
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PLEDGE  AND  COLLATERAL  SECURITY.    Corporate  stock. 


Neoessity  to  Make  Demand  Before  Action  for  Surplus.  Where  the  pledgee  collects 
more  money  on  collateral  than  is  necessary  to  pay  the  amount  of  the  debt 
secured,  and  he  is  sued  in  assumpsit,  the  case  is  governed  by  the  familiar 
general  rule  that  on  the  common  money  counts,  proving  the  money  had  and 
received  to  the  plaintiff's  use,  and  laid  out  and  expended  at  the  defendant's 
request,  raises  an  implied  promise  to  pay  on  demand,  and  as  matter  of  form  the 
count  closes  with  a  sape  requisitus,  but  on  proof  of  demand  is  necessary  to 
support  this  averment,  and  the  service  of  the  writ  is  deemed  a  demand.1 

Suit  in  Equity  by  Pledgor  for  Account.  —  Where  a  mortgage  is  pledged  as  col- 
lateral security  for  notes,  the  pledgor  or  his  assignee  may  bring  a  suit  in 
equity  against  the  pledgee  for  an  account  of  the  proceeds  of  the  mortgage  and 
of  their  disposition  and  to  have  the  balance  paid  over  and  the  notes  which  are 
satisfied  delivered  up.2 

Expenses  of  Collecting  Collaterals.  —  Where  a  pledgee  of  collaterals  brings  an 
action  thereon  he  is  entitled  to  deduct  from  the  proceeds  the  necessary 
expenses  of  collection.3 

After  Debt  Secured  Has  Been  Outlawed.  —  Even  after  the  debt  secured  has  been 
barred  by  the  statute  of  limitations,  whatever  proceeds  may  be  collected  by 
the  pledgee  on  collaterals  goes  to  the  payment  of  the  debt,  and  the  balance, 
if  any,  is  money  belonging  to  the  pledgor.4 

XXIII.  Rules  Peculiarly  Applicable  to  Pledges  of  Corporate  Stock  — 
1.  Transfer  of  Stock  on  Books  of  Corporation  —  a.  Necessity  for  Transfer 
on  Books  of  Corporation.  —  It  is  well  settled  that  as  between  the  parties 
a  pledge  of  corporate  stock  can  be  effected  b}'  a  mere  delivery  of  the  certifi- 
cate with  a  power  of  attorney  indorsed  in  blank  without  entering  the  transfer 
on  the  books  of  the  corporation,  and  that  such  method  of  transferring  the 
stock  to  the  pledgee  is  valid  as  against  all  persons  except  a  subsequent 
purchaser  in  good  faith  without  notice.5 


New  York.  —  Nourse  v.  Prime,  4  Johns.  Ch. 
(N.  Y.)4g6,  7  Johns.  Ch.  (N.  Y.)  87.  See  also 
McNeil  v.  New  York  Tenth  Nat.  Bank,  46  N. 
Y.  325,  7  Am.  Rep.  341;  Haskins  v.  Kelly,  1 
Rom.  (N.  Y.)  160. 

Pennsylvania.  —  Lishy  v.  O'Brien,  4  Watts 
(Pa.)  141. 

Vermont.  —  Tarbell  v.  Sturtevant,  26  Vt.  513. 

IViseonsin .  —  Union  Nat.  Bank  v.  Roberts, 
45  Wis.  373;  Plant's  Mfg.  Co.  v.  Falvey,  20 
Wis.  200;  Hilton  v.  Waring,  7  Wis  492. 

Pledgee  Who  Receives  Payment  Liable  for  Col- 
lateral Although  Not  Collectible.  —  Union  Nat. 
Bank  v.  Post.  93  III.  App.  339,  192  111.  385. 

Accountability  of  Pledgee  Where  He  Collects 
Gold  Coin  of  Greater  Value  than  Currency.  —  Han- 
cock v.  Franklin  Ins.  Co.,  114  Mass.  155,  in 
which  case  it  was  held  thru  when  the  gold  coin 
was  applied  by  the  pledgee  in  payment  of  the 
note,  there  was  no  over-payment,  although  the 
gold  may  hat'e  been  worth  more  than  paper 
currency*.  Citing  Bush  v.  Baldrey,  11  Allen 
(Mass.)  367.  where  much  the  same  point  arose. 

Money  Collected  by  the  Pledgee  Is  Held  as  Sub- 
stitute for  Collateral.  —  Garlick  v.  James,  72 
Johns.  (X.  Y.)  146,  7  Am.  Dec.  294. 

Pledge  of  Bonds  —  Accountability  of  Pledgee 
for  Coupons  Collected.  —  Dumont  v.  Fry,  13  Fed. 
Rep  423 

Accountability  of  Pledgee  to  Pledgor's  Judgment 
Creditors  for  Surplus.  —  Hopkins  v.  Hemm,  isg 
III.  416. 

1.  Hunt  v.  Nevers,  15  Pick.  (Mass.)  500,  26 
Am.  Dec.  616. 

Where  After  the  Pledgee  Collects  Collaterals  the 
Pledgor  Pays  the  Debt  secured,  assumpsit  lies 
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against  the  pledgee  to  recover  the  money  so 
collected  on  the  collaterals.  Overstreet  v. 
Nunn,  36  Ala.  666. 

2.  Cahoon  v.  Utica  Bank,  7  N.  Y.  486. 

3.  Expenses  of  Collection.  —  Cressman  v. 
Whitall,  16  Neb.  592.  See  also  Mansur-Teb- 
betts  Implement  Co.  v.  Carey,  1  Indian  Ter. 
572;  Hanover  Nat.  Bank  v.  Blown,  (Tenn.  Ch. 
1899)  53  S.  W.  Rep.  206. 

Personal  Services.  —  The  law  does  not  permit 
a  pledgee  to  charge  attorney's  fees  or  commis- 
sions for  his  personal  service  in  the  collection 
of  collaterals,  unless  that  was  the  contract 
between  the  parties.  Mansur-Tebbetts  Imple- 
ment Co.  v.  Carey,  1  Indian  Ter.  572. 

4.  Hancock  v.  Franklin  Ins.  Co.,  114  Mass. 
155- 

Limitations  in  Suit  for  Accounting.  —  Ponce  v. 
McElvy,  47  Cal.  154. 

5.  Transfer  on  Books  of  Corporation  Unnecessary 

—  Uniiea  States.  — Cecil  Nat.  Bank  v.  Watson- 
town  Bank,  105  U.  S.  217;  Johnston  v.  Laflin, 
103  U.  S.  800;  Continental  Nat.  Bank  v.  Eliot 
Nat.  Bank,  7  Fed.  Rep.  369. 

California.  — Graves  v.  Mono  Lake  Hydrau- 
lic Min.  Co.,  81  Cal.  303;  Farmers'  Nat.  Gold 
Bank  v.  Wilson,  58  Cal.  600;  People  v.  Elmore, 
35  Cal.  653;  Naglee  v.  Pacific  Wharf  Co.,  20 
Cal.  529;  Weston  v.  Bear  River,  etc..  Water, 
etc.,  Co.,  5  Cal.  186.  63  Am.  Dec.  117,  6  Cal. 
425;  Spreckels  v.  Nevada  Bank,  113  Cal.  272, 
54  Am.  St.  Rep.  348. 

Dakota.  —  Van  Cise  v.  Merchants'  Nat. 
Bank,  4  Dak.  485. 

Illinois. — Alderton  v.  Conger,  78  111.  App. 
533;  Rice  v.  Gilbert,  173  111.  348. 
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Transferable  Only  on  Books  of  Corporation.  —  It  is  immaterial  that  a  certificate  of 
stock  recites  on  its  face  that  it  is  "transferable  on  the  books  of  the  company 
only  on  surrender  and  cancellation  of  this  certificate."  Nevertheless  the 
stock  may  be  pledged  by  the  usual  indorsement  in  blank  and  power  of 
attorney. 1 

Effect  of  Provisions  of  Charter  or  By-laws.  —  It  has  been  settled  by  repeated 
adjudications  that  as  between  the  parties  a  delivery  of  the  certificate  with  an 
assignment  and  power  indorsed  in  blank  is  sufficient  to  pass  to  the  pledgee 
the  entire  title,  legal  or  equitable,  in  the  shares  of  stock,  even  though  the 
charter  or  by-laws  of  the  corporation  declare  that  the  stock  shall  be  transfer- 
able only  on  its  books;  it  being  held  that  such  provisions  are  intended  solely 
for  the  protection  of  the  corporation,  and  that  they  can  be  waived  or  asserted 
at  its  pleasure.3 

Statute  Requiring  Transfer  on  Books  of  Corporation.  —  Likewise  it  has  been  held 
that  where  it  is  provided  by  statute  that  the  stock  of  a  corporation  shall  be 
transferable  only  on  its  books  in  such  form  as  the  directors  shall  prescribe,  a 
pledge  of  such  stock  may  be  made  which  will  be  valid  as  between  the  parties 
without  a  transfer  on  the  corporate  books.3 

b.  Right  of  Pledgee  to  Transfer  on  Books  of  Corporation.  — 
Where  stock  is  pledged  in  the  ordinary  mode,  and  the  pledgor  executes  an 
irrevocable  power  of  attorney  authorizing  a  transfer  of  the  shares  of  stock 
on  the  books  of  the  corporation,  the  pledgee  has  the  right  to  cause  a  proper 
transfer  of  the  stock  to  be  made  to  him.4 


Maryland.  —  Gemmell  v.  Davis,  75  Md.  546, 
32  Am.  St.  Rep.  412.  See  also  Noble  v.  Turner, 
69  Md.  519;  Baltimore  Retort,  etc.,  Co.  v.  Mali, 
65  VId.  96,  57  Am.  Rep.  304. 

Missouri.  —  Moore  v.  Bank  of  Commerce,  52 
Mo.  379;  Merchants'  Nat.  Bank  v.  Richards,  6 
Mo.  App.  454,  74  Mo.  77. 

New  Jersey.  —  Broadway  Bank  v.  McElrath, 
13  N.  J.  Eq.  24. 

Rhode  Island.  —  Beckwith  v.  Burrough,  13 
R.  I.  294. 

South  Carolina.  —  Fraser  v.  Charleston,  n 
S.  Car.  487. 

Tennessee.  —  Ingles  Land  Co.  v.  Knoxville 
F.  Ins.  Co.,  (Tenn.  Cb.  1899)  53  S.  W.  Rep. 
nil;  Cornick  v.  Richards,  3  Lea  (Tenn.)  1. 

Vermont.  —  Cheever  r.  Meyer,  52  Vt.  66. 

There  Must  Be  a  Transfer  on  the  Books  of  the 
Corporation  or  a  Power  of  Attorney  authorizing 
such  a  transfer,  or  some  assignment  or  con- 
tract in  writing  by  which  the  holder  may  assert 
title  and  compel  a  transfer  when  desired. 
Nisbet  v.  Macon  Bank,  etc.,  Co.,  4  Woods  (U. 
S.)  464,  12  Fed.  Rep.  686,  per  Pardee,  J.,  who 
said  that  the  only  state  in  which  delivery  of 
stock  is  sufficient  is  Louisiana,  in  which  stale 
the  rule  is  fixed  by  an  express  statutory  pro- 
vision. • 

Compliance  with  Eules  of  Stock  Exchange.  — 
Where  stock  is  pledged  to  secure  a  loan  made 
subject  to  the  rules  of  the  New  York  Stock 
Exchange,  a  failure  to  comply  with  some  rule 
of  the  stock  exchange  in  the  transfer  of  the 
stock  to  the  pledgor,  regarding  what  consti- 
tutes a  good  delivery  of  the  stock,  has  no 
significance  upon  the  question  of  the  good 
faith  of  the  pledgee  and  constitutes  no  notice 
to  him  which  should  put  him  upon  inquiry  as 
to  the  right  or  title  of  the  pledgor.  Smith  v. 
Savin,  141  N.  Y.  315,  affirming  (Supm  Ct.  Gen. 
T.)  30  Abb.  N.  Cas.  (N.  Y.)  192,  69  Hun  (N.  Y.) 
311. 


Authority  to  Fill  Up  Blanks  in  Assignment.  — 

Merchants'  Nat.  Bank  v.  Richards,  6  Mo.  App. 
454,  74  Mo.  77. 

1.  Cheever  v.  Meyer,  52  Vt.  66.  See  also 
Fraser  v.  Charleston,  11  S.  Car.  487. 

2.  Immateriality  of  Charter  or  By-laws  Requir- 
ing Transfer  on  Books.  —  Continental  Nat.  Bank 
v.  Eliot  Nat.  Bank,  7  Fed.  Rep.  369;  Moore  v. 
Bank  of  Commerce,  52  Mo.  379;  Broadway 
Bank  v.  McElrath,  13  N.  J.  Eq.  24;  Leitch  v. 
Wells,  48  N.  Y.  585;  Herrman  v.  Maxwell,  47 
N.  Y.  Super.  Ct.  347;  McNeil  v.  New  York 
Tenth  Nat.  Bank.  46  N.  Y.  325,  7  Am.  Rep. 
341;  Beckwith  v.  Burrough,  13  R.  I.  294;  Cor- 
nick v.  Richards,  3  Lea  (Tenn.)  1;  Cheever  v. 
Meyer,  52  Vt.  66.  Compare  Williams  v.  Me- 
chanics' Bank,  5  Blatchf.  (U.  S.)  59. 

Pledge  of  Bank  Stock  Subject  to  Lien  of  Bank.  — 
Union  Bank  v.  Laird,  2  Wheat.  (U.  S.)  390. 

3.  Statute  Requiring  Transfer  on  Books  of  Cor- 
poration.—  Baldwin  -v.  Canfield,  26  Minn.  43; 
Plankinton  v.  Hildebrand.  89  Wis.  209.  See 
also  Spreckels  v.  Nevada  Bank,  113  Cal.  272, 
54  Am.  St.  Rep.  348:  Cornick  v.  Richards,  3 
Lea  (Tenn.)  1.  See  further  People  v.  Elmore, 
35  Cal.  653;  Giaves  v.  Mono  Lake  Hydraulic 
Min.  Co.,  81  Cal.  303;  Naglee  v.  Pacific  Wharf 
Co.,  20  Cal.  529;  Weston  v.  Bear  River,  etc., 
Water,  etc.,  Co.,  5  Cal.  1S6.  63  Am.  Dec.  117,  6 
Cal.  425;  Rice  v.  Gilbert,  173  III.  348;  State  v. 
Leete,  16  Nev.  242. 

Validity  of  Pledge  as  Against  Innocent  Third 
Person.  —  Under  such  statutes,  however,  a 
pledge  of  shares  of  stock  by  a  mere  delivery 
of  the  certificate  of  stock  without  a  transfer  on 
the  books  of  the  corporation,  is  invalid  as 
against  a  subsequent  purchaser  of  the  stock 
at  sale  on  execution  against  the  assignor, 
without  notice  of  the  assignment.  Naglee  v. 
Pacific  Wharf  Co.,  20  Cal.  529. 

4.  Right  of  Pledgee  to  Transfer  on  Books  of  Cor. 
poration.  —  Hubbell  v.  Drexel,  11  Fed.  Rep. 
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2.  Rights  of  Pledgee  as  Stockholder  —  a.  In  GENERAL.  —  A  pledgee  of  cor- 
porate stock  is  interested  in  the  preservation  of  the  corporate  property,  and 
he  may,  as  an  equitable  owner  of  the  stock,  maintain  such  action  for  the 
preservation  of  the  corporate  property  as  a  stockholder  would  be  entitled  to 
maintain.1 

b.  Right  of  Pledgee  to  Collect  Dividends.  —  Where  corporate 
stock  is  pledged,  and  there  is  a  delivery  of  the  stock  with  a  power  of  attorney 
in  blank  to  transfer  on  the  books,  and  an  assignment  in  blank  on  the  back  of 
the  certificate,  the  pledgee  has  the  right  to  receive  from  the  corporation  any 
dividends  accruing  while  he  holds  the  stock.  It  is  not  only  the  right  but  the 
duty  of  the  pledgee  of  the  stock  to  collect  such  dividends;  and  the  fact  that 
no  transfer  has  been  made  on  the  books  of  the  company  is  immaterial.2 

After  Payment  of  Debt  Secured.  —  Upon  the  payment  of  the  debt  secured  the  lien 
upon  the  shares  of  stock  is  extinguished;  consequently  the  pledgee  has  no 
right  to  dividends  which  have  accrued,  and  cannot  question  the  correctness  of 
a  judgment  which  awards  the  dividends  to  an  assignee  of  the  pledgor.3 

Effect  of  Special  stipulations.  —  It  would  seem,  however,  that  corporate  stock 
may  be  pledged  under  such  express  stipulations  as  will  preclude  the  pledgee 
from  collecting  dividends.4 

Accountability  of  Pledgee  for  Dividends.  —  Although  dividends  which  are  declared 
while  the  pledge  is  subsisting  may  be  collected  by  the  pledgee,  they  are  the 
property  of  the  pledgor  in  the  sense  that  all  things  pledged  belong  to  the 
pledgor  subject  to  the  lien  of  the  pledgee,  and  hence  such  dividends  as  are  col- 
lected are  to  be  applied  by  the  pledgee  in  payment  or  reduction  of  the  debt 
secured,  and  he  is  accountable  for  them  to  the  pledgor.5  . 

c.  Right  of  Pledgee  to  Vote  as  Stockholder.  —  It  would  seem  that 
the  pledgor  has  the  right  to  vote  until  the  title  of  the  pledgee  has  been  per- 


115;  Farmers'  Nat.  Gold  Bank  v.  Wilson,  58 
Cal.  600;  Skiff  v.  Stoddard,  63  Conn.  198; 
Jones  v.  Portsmouth,  etc.,  R.  Co.,  32  N.  H. 
544;  Grand  Forks  Second  Nat.  Bank  v.  St. 
Tli  jmas  First  Nat.  Bank,  8  N.  Dak.  50;  Dayton 
Nat.  Bank  v.  Merchants'  Nat.  Bank,  37  Ohio 
St.  208;  Fraser  v.  Charleston,  ir  S.  Car. 
487. 

Action  for  Damages  Where  Corporation  Refuses 
to  Transfer  Stock  to  Pledgee.  —  Dayton  Nat. 
Bank  v.  Merchants'  Nat.  Bank,  37  Ohio  St. 
208,  in  which  case  the  court  cited  Johnston  v. 
Laflin,  103  U.  S.  800;  Case  v.  Citizens  Bank, 
too  U.  S.  446,  and  McAllister  v.  Kuhn,  96  U. 
S.  87. 

Right  of  Pledgee  to  Transfer  on  Books  Before 
Maturity  of  Debt  —  California  Statute.—  Sprackels 
v.  Nevada  Bank,  113  Cal.  272,  54  Am.  St.  Rep. 
348 

Right  of  Pledgee  to  Have  Certificates  Issued  to 
Himself.  —  Where  the  stock  ple.lged  is  delivered 
to  the  pledgee  with  an  assignment  in  blank,  the 
pledgee  may  insert  his  own  name  and  have 
new  certificates  issued  to  himself  without  being 
guilty  of  conversion.  Day  v.  Holmes,  103 
Mass.  306. 

Injunction  Against  Transfer  on  Books  of  Foreign 
Corporation.  —  Spreckels  v.  Nevada  Bank,  113 
Cal.  272,  54  Am  St.  Rep.  348. 

L  Eights  of  Pledgee  as  Equitable  Owner  of 
Stock.  —  Baldwin  v.  Canfield,  26  Minn.  43. 

2.  Right  of  Pledgee  to  Collect  Dividends.  —  Galy 
v.  Holliday,  8  Mo.  App.  118,  in  which  case 
the  court  cited  Edwards  Bailm  ,  §  300.  See 
also  the  following  cases  Crescent  City  Nat. 
Bank  v.  Case,  99  U.  S.  628;  McAulay  v. 
Moody,  128  Cal.  202;   Kellogg  v.  Stockwell 


75  III.  71;  Gemmell  v.  Davis,  75  Md.  546,  32 
Am.  St.  Rep.  412;  Merchants"  Nat.  Bank  v. 
Richards,  6  Mo,  App.  454;  Meredith  Village 
Sav.  Bank  v.  Marshall,  68  N.  H  417;  Herrman 
v.  Maxwell,  47  N.  Y.  Super.  Ct.  347;  Hill  v. 
Nevvichawanick  Co  ,  (Supm.  Ct.)  48  How.  Pr. 
(N.  Y.)  427;  Brisbane  v.  Delaware,  etc.,  R. 
Co.,  25  Hun  (N.  Y.)  438,  94  N.  Y.  204.  See 
also  McNeil  v.  New  York  Tenth  Nat.  Bank,  46 
N.  Y.  325,  7  Am.  Rep.  341;  Smith  v.  American 
Coal  Co..  7  Lans.  (N.  Y.)  317;  Manning  v. 
Quicksilver  Min  Co  ,  24  H un  (N.  Y.)  360  But 
see  Broadway  Bank  v.  McElrath,  13  N.  f. 
Eq.  24. 

Duty  of  Pledgee  to  Collect  Dividends.  —  Mer- 
chants' Nat.  Bank  v.  Richards,  6  Mo.  App, 
454,  74  Mo.  77- 

Liability  of  Pledgee  Where  He  Fails  to  Collect 
Dividend.  —  McAulay  v.  Moody,  128  Cal.  202. 

Assumpsit  Lies  Against  Pledgor  Who  Wrong- 
fully Collects  Dividends.  —  Gaty  v.  Holliday,  8 
Mo.  App.  118 

3.  Cross  v.  Eureka  Lake,  etc.,  Canal  Co.,  73 
Cal.  302.  2  Am.  St.  Rep.  808. 

4.  Gatv  v.  Holliday,  8  Mo.  App.  118,  per 
Bake  well,  J. 

5.  Accountability  of  Pledgee  for  Dividends.  — 
Story  Bailm.,  £  2S7,  which  authority  was  cited 
in  Gaty  v.  Holliday,  8  Mo  App.  118.  See  also 
McAulay  v.  Moody,  128  Cal.  202;  Hunsakcr 
v.  Sturgis,  29  Cal.  142;  Smith  v.  49  &  56 
Quartz  Min.  Co.,  14  Cal.  242;  Maryland  F.  Ins. 
Co.  v.  Dalrymple,  25  Md.  242,  89  Am.  Dec. 
779;  Bryson  v.  Rayner,  25  Md.  424,  90  Am 
Dec.  69;  Herrman  v.  Maxwell,  47  N.  Y.  Super. 
Ct.  347;  Dayton  Nat.  Bank  v.  Merchants' 
Nat.  Bank.  37  Oh;o  St.  208. 
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fected  by  a  transfer  on  the  corporate  books,  after  which  such  right  is  in  the 
pledgee,  but  the  parties  may  expressly  stipulate  who  shall  have  a  right  to 
vote  the  stock.     And  the  rights  of  the  parties  may  also  be  fixed  by  statute.1 

3.  Liability  of  Pledgee  as  Stockholder  —  a.  In  General.  —  The  question 
whether  the  pledgor  or  pledgee  is  liable  as  a  stockholder  for  assessments  and 
unpaid  stock  subscriptions  is  resolved  by  looking  to  the  corporate  books  and 
determining  who  appears  as  a  stockholder  of  record.  If  the  pledgee  does  not 
appear  on  the  books  of  the  corporation  as  the  owner  of  the  stock  he  is  not 
liable  as  a  stockholder,  but  the  liability  of  the  pledgor  continues,  whereas  if 
the  pledgee  has  procured  a  transfer  of  the  shares  of  stock  to  be  made  to  him 
on  the  books  of  the  corporation  the  liability  is  in  him.2 

Liability  of  Pledgee  of  National  Bank  Stock.  — A  person  who  allows  a  transfer  to  be 
made  to  him  upon  the  books  of  a  national  bank  of  shares  of  stock  therein, 
even  though  such  transfer  is  made  solely  as  security  for  a  debt  due  the  trans- 
feree, becomes  individually  liable  for  all  contracts  and  engagements  of  the 
bank  to  the  extent  prescribed  by  the  currency  act.3 

b.  Statutory  Provisions.  —  Where  statutes  have  been  enacted  reliev- 
ing holders  of  pledged  stock  from  liability  as  stockholders,  it  may  be  proved 
by  parol  evidence  that  a  person  in  whose  name  the  stock  stands  on  the  books 
of  a  corporation  is  a  mere  pledgee  in  order  to  enable  him  to  avail  himself  of 
the  statute.4 

XXIV.  Pledges  to  Secure  Debts  of  Third  Persons  —  in  General.  —  When 

property  is  pledged  by  the  owner  to  answer  ft  r  the  debt,  default,  or  miscar- 


1.  Right  of  Pledgee  to  Vote  as  Stockholder.  — 

Hoppin  v.  Buffum,  g  R.  I.  513,  11  Am.  Rep. 
2gi.  See  also  Heath  v.  Silverthorn  Lead  Min., 
elc,  Co.,  39  Wis.  146,  in  which  case  it  was 
held  that  the  pledgee  by  voting  the  stock 
pledged  was  not  guilty  of  converting  it.  See 
further  Barker  v.  Mercantile  Ins.  Co.,  6  Wend. 
(N.  Y.)  509;  State  v.  Leete,  16  Nev.  242;  Vail 
v.  Hamilton,  85  N.  Y.  453;  Ex  p.  Willcocks,  7 
Cow.  (N.  Y.)  402,  17  Am.  Dec.  525;  Franklin 
Bank  v.  Commercial  Bank,  36  Ohio  St.  350,  38 
Am.  Rep.  594. 

In  some  slates  are  to  be  found  statutory 
regulations  in  this  respect.  Thus  by  the  New 
York  statute  (Laws  of  1890,  c.  563,  §  20),  it  is 
provided:  "  Except  in  cases  of  express  trust, 
or  in  which  other  provision  shall  have  been 
made  by  written  agreement  between  the  par- 
ties, the  record  holder  of  stock  which  shall  be 
held  by  him  as  security,  or  which  shall  actually 
belong  to  another,  upon  demand  therefor  and 
payment  of  necessary  expenses  thereof,  shall 
issue  to  such  pledgor  or  to  such  actual  owner 
of  such  stock,  a  proxv  to  vote  thereon." 

2.  Liability  of  Pledgee  as  Stockholder.  —  Cook 
on  Stock  &  Stockholders,  §  247,  which  au- 
thority was  cited  in  National  Commercial  Bank 
v.  McDonnell,  92  Ala.  387;  Moss  on  Banking 
432,  which  authority  was  cited  in  Wheelock  v. 
Kost,  77  III.296.    See  also  the  following  cases: 

England.  —  Newry,  etc.,  R.  Co.  v.  Moss,  14 
Beav.  64, 

United  States.  —  Pauly  v.  State  L.  &  T.  Co.. 
165  U.  S.  606;  Anderson  v.  Philadelphia  Ware- 
house Co.,  in  U.  S.  479;  Bowden  v.  Johnson, 
107  U.  S.  251;  Crescent  Cily  Nat.  Bank  v. 
Case,  99  U.  S.  628;  Pullman  v.  Upton,  96  U. 
S.  328. 

Georgia.  —  Chatham  Bank  v.  Brobston,  99 
Ga.  801;  National  Exch.  Bank  v.  Sibley,  71 
Ga.  726. 

Illinois.  —  Wheelock  v.  Kost,  77  111.  296. 
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loxva.  —  Tulhill  Spring  Co.  v.  Smith,  90  Iowa 
331;  Hale  v.  Walker,  31  Iowa  344,  7  Am. 
Rep.  137. 

Kansas.  —  Baker  v.  Woolston,  27  Kan.  185. 

Massachusetts.  —  Holyoke  Bank  v.  Burnham, 
11  Cush.  (Mass.)  183;  Crease  v.  Babcock,  10 
Met.  (Mass.)  525. 

New  York  —  U.  S.  Trust  Co.  v.  U.  S.  Fire 
Ins.  Co.,  18  N.  Y.  199;  Adderly  v.  Storm,  6 
Hill  (N.  Y.)  624;  Rosevelt  v.  Brown,  11  N.  V. 
148. 

Pennsylvania.  —  Aultman's  Appeal,  98  Pa. 

St.  505. 

Wisconsin.  —  Sleeper  v.  Goodwin,  67  V\  is. 

577- 

Debts  which  Accrued  Before  Pledge. —  In  Gil- 
man  v  Gross,  97  Wis.  224,  it  was  held  that  a 
pledgee  of  corporate  stock  cannot,  upon  the 
insolvency  of  the  corporation,  be  held  liable 
as  a  stockholder  to  creditors  whose  claims  ac- 
crued before  the  stock  was  pledged,  and  who 
could  not,  therefore,  have  been  misled  by  his 
possession  of  the  stock. 

Liability  of  Pledgee  After  Power  of  Attorney  to 
Make  Retransfer.  —  In  Adderly  v.  Sturm.  6  Hill 
(N.  Y.)  624,  il  was  held  that  the  transferee  of 
shares  of  stock,  as  collateral  security,  was  lia- 
ble for  a  debt  of  the  corporation  contracted 
after  the  debt,  as  security  for  which  the  trans- 
fer was  made,  had  been  paid,  and  after  a 
power  of  attorney  had  been  given  to  make  a 
retransfer,  but  before  such  retransfer  was  exe- 
cuted. See  also  to  the  same  effect  Rosevelt  v. 
Brown,  11  N.  Y.  148,  and  U.  S.  Trust  Co.  v. 
U.  S.  Fire  Ins.  Co.,  18  N.  Y.  199. 

3.  See  the  title  National  Banks,  vol.  21, 
P-  33S- 

4.  Statutory  Provision.  —  Union  Sav.  Assoc. 
v.  Seligman,  92  Mo.  635,  1  Am.  St  Rep.  776; 
McMahon  v.  Macy.  5'  N.  Y.  155;  Burgess  v. 
Seligman,  107  U.  S.  20.  See  also  Borland  v. 
Nevada  Bank,  99  Cal.  89,  37  Am.  St.  Rep.  32. 
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PLEDGE,  ETC. 


PLY. 


Definitions. 


riage  of  another  person,  such  property  occupies  the  position  of  a  surety  or 
guarantor  in  the  sense  that  whatever  would  discharge  a  surety  or  guarantor 
will  discharge  the  property  from  the  lien.1 

Future  Advances.  —  Where  property  is  pledged  to  secure  an  indebtedness  of  a 
third  person,  the  creditor  will  not  be  entitled  to  hold  the  property  pledged  as 
security  for  future  advances  to  the  debtor.* 

PLENARY.  —  See  note  3. 

PLENE  ADMINISTRAVIT.  —  See  note  4. 

PLOTTING.  —  See  note  5. 

PLUNDER.  —  The  common  meaning  of  the  word  "plunder"  is  to  take 
property  from  persons  or  places  by  open  force,  as  in  the  case  of  pirates  or 
banditti.  Another  meaning  (in  some  degree  figurative)  expresses  the  idea  of 
taking  property  from  a  person  or  place  without  just  right,  but  not  expressing 
the  nature  or  quality  of  the  wrong  done.6 

PLUNDERAGE.  (See  also  the  titles  BARRATRY,  vol.  3,  p.  859;  SHIPS 
AND  SHIPPING.)  —  "Plunderage"  is  the  embezzlement  of  goods  on  ship- 
board.7 

PLURAL.  —  See  Singular  and  Plural. 

PLY.  —  "  Ply  "  imports  performance  of  repeated  acts  of  the  same  kind.8 


1.  Pledges  to  Secure  Debts  of  Third  Person.  — 
Brant  on  Suretyship,  2d  ed.,  §  34,  which  au- 
thority was  cited  in  Valentine  v.  Donohoe- 
Kelly  Banking  Co.,  133  Cal.  191;  Colebrook 
on  Collateral  Security,  $  239,  which  authority 
was  cited  in  Price  v.  Dime  Sav.  Bank,  124  111. 
317,  7  Am.  St.  Rep.  367.  See  also  Mitchell  v. 
Roberts,  17  Fed.  Rep.  776;  Rowan  v.  Sharps' 
Rifle  Mfg.  Co.,  33  Conn.  18;  White  v.  Ault,  19 
Ga.  551;  Crawford  v.  Richeson.  101  111.  351; 
Ryan  v.  Shawneetown,  14  111.  20;  Christner 
v.  Brown,  16  Iowa  130;  Burnap  v.  National 
Bank,  96  N.  Y.  125;  Albion  Bank  v.  Burns, 
46  M.  Y.  170. 

Right  to  Terminate  by  Giving  Notice.  —  When 
property  is  pledged  by  the  owner  to  answer 
for  the  debt,  default,  or  miscarriage  of  another 
as  to  future  advances,  the  pledgor  has  the  right 
to  terminate  the  guaranty  as  to  future  ad- 
vances by  giving  notice.  Valentine  v.  Dono- 
hoe-Kellv  Banking  Co.,  133  Cal.  191. 

2.  Future  Advances.  —  Omaha  First  Nat. 
Bank  v.  Goodman,  55  Neb.  418. 

Effect  of  Death  of  Pledgor  as  Regards  Future 
Advances.  —  Where  property  is  pledged  by  the 
owner  to  secure  advances  to  be  made  by  the 
pledgee  to  another,  the  guaranty  as  to  future 
advances  is  terminated  by  the  death  of  the 
pledgor.  Valentine  v.  Donohoe-Kelly  Banking 
Co.,  133  Cal.  191. 

3.  Plenary  Possessory  Suit  —  Spanish  Law.  — 
In  Sunol  v.  Hepburn,  1  Cal.  259,  it  was  said 
that  under  the  Mexican  system  "  possessory 
suits  are  either  plenary,  being  such  as  are 
prosecuted  and  defended  in  the  manner  and 
with  the  formalities  of  ordinary  judicial  pro- 
ceedings; or  summary,  also  termed  interdicts, 
which  are  conducted  without  the  solemnities 
of  ordinary  suits,  are  terminated  within  a 
short  period,  and  either  admit  of  no  appeal  or 
only  of  an  appeal  without  suspension  of  the 
execution  of  the  judgment." 

4.  Plene  Administravit.    (See  also  the  title 

EXKCUTORS  AND  ADMINISTRATORS,  8  ENCYC.  OF 

Pi.,  and  Pr.  686.)—  In  Randolph  v.  Singleton, 


12  Smed.  &  M.  (Miss.)  443,  it  was  said  :  "  This 
plea  is  founded  on  the  law  which,  in  England, 
gives  a  preference  to  certain  creditors  of  an 
estate  over  others,  according  to  the  grade  of 
their  debts,  judgment  creditors  having  a 
preference  over  debts  of  an  inferior  dignity. 
This  being  the  case,  the  administrator  is 
bound  to  pay  the  debts  according  to  their 
grade,  and  if  in  doing  so  the  assets  are  ex- 
hausted, he  may  plead  vlene  administravit 
when  sued  for  a  debt  of  inferior  dignity." 

5.  Plotting  Distinguished  from  Advisirig  or 
Consulting.  —  State  v.  M'Donald,  4  Pott.  (Ala.) 
460.  See  generally  the  title  Conspiracy,  vol. 
6,  p.  830. 

6.  Plunder. —  Carter  v.  Andrews,  16  Pick. 
(Mass.)  9. 

Rev.  Stat.  U.  S.,  §  5358,  provides  for  the 
punishment  of  "  every  person  who  plunders, 
steals,  or  destroys  any  money,  goods,  merchan- 
dise, or  other  effects  from  or  belonging  to  any 
vessel  in  distress,  or  wrecked,"  etc.  The  de- 
fendant was  indicted  for  taking  and  carrying 
away  goods  belonging  to  a  wrecked  vessel  and 
floating  near  it.  This  was  held  to  be  within 
the  word  plunder  in  the  statute.  U.  S.  v. 
Stone,  8  Fed.  Rep.  246,  the  court  quoting  Steph. 
Dig.  Crim.  Law,  art.  325  (g),  note,  to  the  effect 
that  the  word  plunder  has  no  special  legal 
signification.  See  also  U.  S.  v.  Pitman,  I 
Sprag ue  (U.  S.)  198. 

7.  Plunderage.  —  See  Joy  v.  Allen,  2  Woodb. 
&  M.  (U.  S.)  319. 

8.  Ply.  —  New  York,  etc.,  R.  Co.  v.  Scovill, 
71  Conn.  136.  This  case  arose  upon  the  con- 
struction of  a  contract  by  a  railroad  giving  to 
a  carrier  the  exclusive  right  of  plying  the  busi- 
ness of  carrier  of  passengers  oi  luggage  at  its 
stations. 

So  in  regard  to  vessels  plying  in  the  waters 
of  a  state,  the  words  being  used  in  a  statute 
regulating  taxation.  San  Francisco  v.  Talbot, 
63  Cal.  487. 

Plying  for  Hire.  —  Within  the  meaning  of  an 
English  license  act,  it  was  held  that  a  cairiagt: 
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Definitions.    PNE UMA  TIC  TUBE  —  POINTS  AND  A  UTHORITIES. 


By  the  usage  of  some  trades  the  word  "  ply  "  signifies  thickness.1 

PNEUMATIC  TUBE.  —  A  pneumatic  tube  is  a  tube  for  the  transmission 
of  parcels  by  atmospheric  pressure  within  the  tube.  The  parcels  may  be 
transmitted  outside  the  tube  upon  vehicles  attached  to  a  piston  operated 
within  the  tube  by  atmospheric  pressure,  or  they  may  be  transmitted  within 
the  tube  by  atmospheric  pressure  applied  behind  them.2 

POACH  —  POACHING.  —  See  the  titles  Game  and  Game  Laws,  vol.  14, 
p.  654 ;  Trespass. 

POCKET  KNIVES.  —  See  note  3. 

POINT.  —  I.  A  point  is  a  spot,  indicated  or  supposed.4 
II.  The  word  "  point  "  is  generally  used  in  connection  with  a  legal  pro- 
ceeding to  denote  some  question  of  law  arising  or  propounded  therein.5 
POINTING.  —  See  note  6. 

POINTS  AND  AUTHORITIES.  —  See  Brief,  vol.  4,  p.  952,  note. 


stationed  for  hire  by  the  public,  but  nevet 
hired,  was  "  plying  for  hire."  Allen  v.  Tun- 
bridge,  L.  R.  6  C.  P.  481.  But  see  Case  v. 
Storey,  L.  R.  4  Exch.  319.  And  see  upon  the 
construction  of  plying  for  hire  as  thus  used: 
Ex  p.  Kippins,  (1897)  1  Q,  B.  3;  Clarke  v. 
Stanford,  L.  R.  6  Q.  B.  360;  Cocks  v.  Mayner, 
17  Cox  C.  C.  745. 
Plying  Coastwise.  —  See  Coast,  vol.  6,  p.  171. 

1.  Ply  in  the  Sense  of  Thickness. — Jaqua  v. 
Wttham,  etc.,  Co.,  106  Ind.  546. 

2.  Pneumatic  Tube.  —  Astor  v.  Arcade  R.Co., 
113  N.  Y.  105,  in  which  case  it  was  held  that 
such  a  tube  was  in  no  sense  a  railway. 

3.  Pocket  Knives  —  Revenue  Laws.  —  See  U. 
S.  v.  Silverstein,  99  Fed.  Rep.  263,  and  see  the 
title  Revenue  Laws. 

4.  Point.  —  Webster's  Diet. 
Crossing.   (See  also  the  title  Crossing,  vol.  8, 

P'  335-)  —  An  Illinois  statute  authorized  any 
railroad  corporation  formed  "  to  cross,  inter- 
sect, join,  and  unite  its  railways  with  any 
other  railway  before  constructed  at  any  point 
in  its  route  and  upon  the  grounds  of  such 
other  railway  company."  This  was  held  not 
to  authorize  a  railway  corporation  to  appro- 
priate a  portion  of  the  right  of  way  of  another 
company  extending  longitudinally  a  distance 
of  ten  or  twelve  miles.  Illinois  Cent.  R.  Co. 
v.  Chicago,  etc  ,  R.  Co.,  122  111.  473. 

Point  —  Navigation.  — See  the  title  Ships 
and  Shipping. 

Point  of  Navigability.  —  As  to  the  meaning 
of  the  term  "  point  of  navigability,"  as  used 
in  the  statement  that  a  riparian  owner  has  the 
right  to  build  and  maintain  wharves  extending 
into  a  river  to  the  point  of  navigability,  see 


Union  Depot,  etc.,  Co.  v.  Brunswick,  31  Minn. 
301.    See  also  the  title  Riparian  Rights. 

5.  Kent  v.  State,  64  Ark.  247.  citing  Black's 
L.  Diet.  But  in  that  case  it  was  held,  where 
the  lower  court  instructed  that  an  accomplice 
need  not  be  corroborated  on  every  point,  but 
that  it  was  sufficient  if  he  was  corroborated  on 
any  point,  that  point  in  this  connection  was 
used  as  synonymous  with  "fact."  See  also  the 
title  Accomplices,  vol.  1,  p.  399  et  seq. 

Point  or  Question.  —  By  a  Minnesota  statute  a 
judge  was  required  to  give  a  decision  in  writ- 
ing upon  each  point  or  question  submitted  to 
him.  In  Commonwealth  Ins.  Co.  v.  Pierro,  6 
Minn  569,  it  was  said:  "  What  constitutes  a 
point  or  question  '  within  the  meaning  of  this 
act  may  not  be  always  easy  to  determine;  but 
in  case  of  a  demurrer  we  think  it  can  mean  no 
more  than  one  of  the  grounds  of  demurrer 
specified  in  the  statutes." 

6.  Pointing.  —  In  Citizens'  Rapid-Transit 
Co.  v.  Dew,  100  Tenn.  317,  it  was  said  :  "  In 
dog  parlance,  '  setting  '  means  '  standing,'  and 
the  attitude  is  also  called  pointing." 

Pointing  Out. —  In  an  action  for  malicious 
prosecution  the  defendant  demurred  to  the 
declaration  for  failure  to  state  a  legal  cause 
of  action,  and  specially  assigned  as  the  par- 
ticular in  which  the  alleged  defect  consisted 
"  that  it  conclusively  appears  by  said  declara- 
tion that  there  was  probable  cause  "  for  the 
prosecution.  The  declaration  did  not  con- 
clusively show  probable  cause,  but  did  not 
distinctly  allege  want  thereof.  It  was  held 
that  the  particulars  of  the  defect  were  pointed 
out,  within  the  meaning  of  the  statute.  Den- 
nehey  v.  Woodsum,  100  Mass.  195. 
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II.  Administering  Poison,  911. 
III.  Animals,  912. 


CROSS-REFERENCES. 

See  also  the  titles  ABORTION,  vol.  1,  p.  186;  ACCIDENT  INSURANCE, 
vol  1,  pp.  294,  314;  ASSAULT  AND  BATTERY,  vol.  2,  p.  960:  DRUG- 
GIST, vol.  10,  p.  266;  EXPERT  AND  OPINION  EVIDENCE,  vol.  12, 
pp.  434,  445;  MEDICAL  JURISPRUDENCE,  vol.  20,  p.  542;  MURDER 
AND  MANSLAUGHTER,  vol.  21,  p.  83;  SUICIDE. 

I.  DEFINITION.  —  Poison  is  defined  as  any  substance  which,  when  intro- 
duced into  the  animal  organization,  is  capable  of  producing  a  morbid, 
noxious,  or  deadly  effect.1  It  has  also  been  defined  as  that  which  when 
administered  is  injurious  to  health  or  life.2 

II.  Administering  Poison.  —  The  subject  of  homicide  by  means  of  poi- 
son and  the  symptoms  and  effects  of  various  poisons  have  been  treated 
elsewhere.3 

In  Many  States  the  Offense  of  Administering  Poison  or  Attempting  to  Administer  Poison  has 
been  defined  by  statutes  which  have  received  construction  in  a  number  of 
cases.4    Although  the  statutory  crime  does  not  seem  to  differ  greatly  from 


1.  Definition.  —  State  v.  Baldwin,  36  Kan.  20, 
quoting  Webster's  Diet.  This  was  a  murder 
trial. 

In  People  v.  Van  Deleer,  53  Cal.  149.  poison, 
as  used  in  a  statute  against  attempting  to 
poison,  was  held  to  mean  any  substance  which, 
when  applied  to  the  body  externally,  or  in  any 
way  introduced  into  the  system,  without  act- 
ing mechanically,  but  by  its  own  inherent 
qualities,  was  capable  of  destroying  life. 

Whether  a  Given  Substance  Is  Poison  is  always 
a  matter  of  fact.  Com.  v.  Kennedy,  170  Mass. 
25;  Com.  v.  Moinehan,  140  Mass.  463. 

Death  by  Asphyxiation  —  Coal  Gas.  —  See  the 
title  Accident  Insurance,  vol.  1.  p.  315,  note  1. 

English  Pharmacy  Act  —  Sale  of  Poisons  by 
Registered  Pharmacists.  —  See  the  title  Drug- 
gist, vol.  10,  p.  269,  note. 

Blood  Poisoning.  —  An  accident  policy  pro- 
vided that  the  liability  of  the  insurer  should 
not  extend  to  injuries,  fatal  or  otherwise,  re- 
sulting wholly  or  in  part  from  poison,  or  any- 
thing accidentally  or  otherwise  taken,  admin- 
istered, absorbed,  or  inhaled.  It  was  held 
that  death  caused  by  blood  poisoning  from  the 
effects  of  the  absorption  into  the  system  of 
septic  poison  evolved  by  the  propagation  of 
germs  in  cotton  inserted  by  a  dentist  in 
wounds  caused  by  the  removal  of  teeth  from 
the  mouth  of  the  deceased,  to  stop  hemorrhage, 
was  within  the  condition  and  created  no  lia- 
bility under  the  policy.  Kasten  v.  Interstate 
Casualty  Co.,  99  Wis.  73.  See  also  the  title 
Accident  Insurance,  vol.  1,  p.  316,  note  2. 

2.  Coleridge.  C.  J.,  in  Reg.  v.  Cramp,  5  Q. 


See  also  Dougherty  v.  People,  1 
See  also  the  title  Coroners, 
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B.  D.  ^07. 
Colo.  519. 

Post  Mortem, 
vol.  7,  p.  609. 

A  post-mortem  examination  is  not  necessary 
in  all  cases  to  convict  for  poisoning.  Polk  v. 
Slate,  36  Ark.  117. 

But  thai  it  is  very  difficult  to  secure  a  con- 
viction unless  the  presence  of  poison  is  chemi- 
cally ascertained  in  the  body  of  the  deceased, 
see  Hatchett  v.  Com.,  76  Va.  1030;  Joe  v. 
Stale,  6  FI3.  591,  65  Am.  Dec.  579. 

The  Presence  of  Accused  or  His  Counsel  at  a 
post-mortem  examination  and  analysis  of  the 
organs  of  the  deceased  is  not  essential.  Slate 
v.  Bowman,  80  N.  Car.  432. 

History  and  Custody  of  Sample  of  Poisoned  Food 
Analysed  Must  Be  Strictly  Examined  into  and  Ac- 
counted for.  —  See  State  v.  Best,  111N.  Car.  63S. 

3.  See  the  titles  Medical  Jurisprudence, 
vol.  20,  p.  42;  Murder  and  Manslaughter, 
vol.  21,  pp.  153,  166  171. 

4.  What  Amounts  to  Administering.  —  See  Ad- 
minister, vol   1,  d.  642. 

Sufficiency  of  Evidence.  —  In  Osborne  v.  Slate, 
64  Miss  318,  ii  was  held  that  evidence  show- 
ing that  the  accused  mixed  a  powder  in  meal, 
which  was  afterwards  made  into  bread,  and 
that  persons  were  made  sick  by  eating  the 
bread,  and  that  a  chicken  died  after  eating 
some  of  the  meal  containing  such  powder, 
was  not  sufficient  to  show  that  the  substance 
mixed  with  the  meal  was  poison. 

And  for  evidence  held  sufficient  to  sustain 
an  indictment  (or  attempting  to  prison,  see 
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POISONS  AND  POISONING. 


Animals. 


the  common-law  crime  of  assault  with  intent  to  kill,1  where  the  poison  is 
actually  taken  by  the  party  whom  the  defendant  intended  to  kill  there  can  be 
no  question  of  the  completion  of  the  offense,2 '  even  though  the  dose  is 
insufficient.3  But  when  the  poison  is  not  partaken  of  by  the  person  for 
whom  it  was  intended,  the  question  is  more  doubtful.4 

Solicitation.  — ■  Delivery  of  poison  to  an  agent  with  directions  to  him  to 
cause  it  to  be  administered  to  another,  where  there  is  no  evidence  that  the 
agent  consented  to  administer  the  poison  or  that  anything  else  was  done 
towards  the  accomplishment  of  the  crime,  has  been  held  not  to  establish  an 
attempt  to  murder.5 

III.  Animals.  —  It  has  been  held  that  a  party  has  no  right  to  put  out 
poisoned  food  upon  his  premises  with  the  intention  of  killing  trespassing 
animals,  and  if  he  does  so  and  thereby  poisons  the  property  of  another  he  is 
answerable  for  it.6 


Bell  v.  Com.,  88  Va.  365;  Brown  v.  State,  88 
Ga.  257. 

Former  Jeopardy.  —  Where  the  same  act  of 
attempting  to  administer  poison  constitutes  an 
attempt  to  murder  two  persons,  prosecution 
for  an  attempt  to  murder  one  does  not  bar  a 
prosecution  for  an  attempt  to  murder  the 
other.  People  v.  Warren  (Oyer  &  T.  Ct.)  I 
Park.  Crim.  (N.  Y.)  338.  See  also  Jeopaedy, 
vol.  17,  p.  602,  notes. 

Malice  Shown  by  Attempted  Poisoning  by 
Drugged  Coffee.  —  Johnson  v.  State,  92  Ga.  36. 

1.  Statutory  and  Common-law  Offense.  — In 
Slate  v.  Glover,  27  S.  Car.  602,  it  was  held  that 
a  statute  providing  a  punishment  for  admin- 
istering "  poison  or  other  destructive  thing 
with  intent  to  kill  "  did  not  supersede  the 
common-law  offense  of  assault  and  battery 
with  intent  to  kill. 

Poisoning  May  Constitute  Assault  with  Intent 
to  Murder.  —  Johnson  v.  State,  92  Ga.  36.  See 
also  the  title  Assault  and  Battery,  vol.  2,  p. 
960. 

Administering  Cantharides.  —  In  England  such 
administering  does  not  constitute  assault  and 
battery.  Reg.  v.  Walkden,  1  Cox  C.  C.  282; 
Reg.  v.  Hanson,  2  C.  &  K.  912,  61  E.  C  L.  912, 
overruling  Reg.  v.  Button,  8  C.  &  P.  660,  34  E. 
C.  L.  573.  See  also  Reg.  v.  Dilworth,  2  M.  & 
Rob.  53T,  and  the  title  Assault  and  Battery, 
vol.  2,  p.  960,  note  3. 

In  Reg.  v,  Wilkins,  9  Cox  C.  C.  20,  31  L.  J. 
M.  C.  72,  the  administering  of  cantharides  to 
a  woman,  with  intent  to  excite  her  sexual  pas- 
sion in  order  to  obtain  connection  with  her, 
was  held  to  be  an  administration  with  intent 
to  injure  or  annov  her  within  23  Vict.,  c.  8,  §  2. 

2.  Poison  Actually  Taken.  —  In  Rex  v.  Harley, 
4  C.  &  P.  369,  19  E.  C.  L.  423,  the  accused,  a 
servant,  in  preparing  the  breakfast  of  her 
mistress,  put  arsenic  into  the  coffee-pot,  and 
told  her  mistress  that  she  had  prepared  the 
coffee  for  her,  upon  which  the  mistress  took 
the  coffee  for  her  breakfast,  and  this  was  held 
an  administering  of  poison.  See  also  Reg.  v. 
Draper,  1  C.  &  K.  176,  47  E.  C.  L.  176. 

3.  The  Insufficiency  of  the  Dose  does  not  pre- 
vent the  offense  being  ass  rult  with  intent  to 
kill.  State  v.  Glover,  27  S.  Car.  602.  See  also 
Com.  v.  Kennedy,  170  Mass.  18;  People  v. 
Carmichael,  5  Mich.  10,  71  Am.  Dec.  769. 

In  Reg.  v.  Cluderoy,  2  C.  &  K.  907,  61  E.  C. 
L  907,  a  conviction  was  sustained  where 
poisonous  berries  (of  the  cocculus  indicus)  were 


inclosed  when  administered  in  a  strong  shell 
or  pod,  which  was  innoxious  and  not  likely  to 
be  broken  in  its  passage  through  the  body. 

4.  Administering  Poisons.  —  In  Morrison  v. 
State,  40  Tex.  Crim.  473,  it  was  held  that  an 
indictment  charging  the  accused  with  admin- 
istering strychnine  to  the  deceased,  was  suffi- 
ciently supported  by  evidence  showing  that  he 
laid  strychnine  where  the  deceased  could  get  it. 

Intent. — In  Com.  v.  Kennedy,  170  Mass.  18, 
it  was  held  that  smearing  a  poison  upon  the 
side  of  the  cross-bar  of  a"  mustache  cup" 
with  the  intent  that  the  owner  thereof  should 
use  the  cup  for  drinking  while  the  poison  was 
there,  and  should  swallow  the  poison,  was  a 
criminal  offense.  The  court  said:  "  But,  in 
view  of  the  nature  of  the  crime,  and  the  ordi- 
nary course  of  events,  we  are  of  opinion  that 
enongh  is  alleged  when  the  defendant's  intent 
is  shown.  The  cup  belonged  to  Learoyd,  and 
the  defendant  expected  thai  he  would  use  m 
To  allow  him  immunity  on  the  ground  that 
this  part  of  his  expectation  was  ill  grounded 
would  be  as  unreasonable  as  to  let  a  culprit 
off  because  he  was  not  warranted  in  thinking 
that  his  pistol  was  pointed  at  the  man  he  tried 
to  shoot."  See  also  Rex  v.  Cadman,  1  Moody 
114;  Rex  v.  Harley,  4  C.  &  P.  369,  19  E.  C.  L. 
423- 

But  in  Sumpter  v.  State,  11  Fla.  247,  it  was 
held  that  the  offense  was  not  committed  so 
long  as  the  poison  was  not  partaken  of.  To 
the  same  effect  is  Peebles  v.  State,  101  Ga. 
585,  distinguishing  Johnson  v.  State,  92  Ga.  36. 

In  Garnet  v.  State,  1  Tex.  App.  605,  28  Am. 
St.  Rep.  425,  it  was  held  that  the  unsuccessful 
leaving  of  poisoned  food,  with  intent  to  cause 
death,  did  not  constitute  an  assault  with  intent 
to  murder  or  an  assault  of  any  kind.  And  in 
that  case  the  court  distinguished  the  statutory 
crime  of  poisoning  from  an  assault. 

5.  Solicitation.  —  Reg.  v.  Williams,  1  C.  & 
K.  589,  47  E.  C.  L.  589,  1  Den.  C.  C.  39;  Stab- 
ler v.  Com.,  95  Pa.  St.  318,  40  Am.  Rep.  653; 
Hicks  v.  Com.,  86  Va.  223,  19  Am.  St.  Rep. 
891. 

6.  Animals.  —  Johnson  v.  Patterson,  14 Conn. 
1,  35  Am.  Dec.  96;  Gillum  v.  Sisson,  53  Mo. 
App.  516.    See  also  the  title  Nuisances,  vol. 

21,   p.  70I. 

Negligence. —  In  Dudley  v.  Love,  60  Mo. 
App.  420,  it  was  held  that  the  keeper  of  a 
slaughter-house,    who    negligently   put  out 
poisoned  meat  on  his  premises,  was  liable  for 
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Definitions.      POKER  — POLICE  JUSTICE  OR  MAGISTRATE.  Definition.. 


POKER.  —  See  note  I. 

POLICE.  (See  also  the  titles  AMOTION,  vol.  2,  p.  310;  ARREST,  vol.  2, 
p.  832;  Ue  Facto  Officers,  vol.  8,  p.  771  ;  False  Imprisonment,  vol.  12, 
p.  719;  Malicious  Prosecution,  vol.  19,  p.  647;  Public  Officers; 
Sheriffs,  Constables,  and  Marshals;  and  see  Patrolman,  ante.)  — 
The  word  "  police  "  is  defined  as  that  species  of  superintendence  by  magistrates 
which  has  principally  for  its  object  the  maintenance  of  public  tranquillity 
among  the  citizens.  The  officers  who  are  appointed  for  this  purpose  are  also 
called  police.  Police  has  been  divided  into  administrative  pclice,  which  has 
for  its  object  to  maintain  constantly  public  order  in  every  part  of  the  general 
administration;  and  judiciary  police,  which  is  intended  principally  to  prevent 
crimes  by  punishing  criminals.3 

POLICE  COURTS.  —  See  the  titles  Justices  OF  THE  Peace,  vol.  18,  p.  6; 
Municipal  Courts,  vol.  21,  p.  1. 

POLICE  JUSTICE  OR  MAGISTRATE.  (See  also  the  titles  JUSTICES  OF  THE 
Peace,  vol.  18,  p.  8;  Municipal  Courts,  vol.  21,  p.  1.)—  The  term  "police 
magistrate"  or  "  police  justice  "  has  a  definite  and  well-understood  meaning. 
A  police  justice  or  magistrate  is  defined  as  a  magistrate  charged  exclusively 
with  the  duties  incident  to  the  common-law  office  of  a  conservator  or  justice 
of  the  peace,  and  the  prefix  "  police  "  serves  merely  to  distinguish  such  justices 
from  justices  having  also  civil  jurisdiction.3 


the  death  of  a  trespassing  dog,  if  he  could  rea- 
sonably have  anticipated  that  the  dog  would 
gel  at  the  meat  where  it  was  placed  by  him. 

Ohio  Statute.  —  In  Ferguson  v.  Miami  Powder 
Co.,  3  Ohio  Dec.  69,  6  Ohio  Cir.  Dec.  408,  9 
Ohio  Cir.  Ct.  445,  it  was  held  that  an  owner 
of  uninclosed  land,  not  a  common  within  Rev. 
Stat.  Ohio,  §  6958,  was  not  liable  for  the 
loss  of  cattle  occasioned  by  their  straying 
thereon  and  eating  of  poisonous  substances 
there  deposited,  as  incident  to  the  operation  of 
such  owner's  lawlul  business. 

As  to  the  Criminal  Offense  of  maliciously  ex- 
posing a  poisonous  substance  with  the  intent 
that  the  same  should  be  taken  by  an  animal, 
see  State  v.  Lightfoot  107  Iowa  344;  People 
v.  Knalt,  156  N.  Y.  302,  reversing  19  N.  Y.  App. 
Div.  628;  State  v.  Isaacson,  8  S.  Dak.  70.  See 
the  title  Malicious  Mischief,  vol.  19,  p.  633. 

1.  Poker.  (See  also  the  title  Gaming,  vol.  14, 
p.  064  )—  Poker  is  a  game  of  chance.  Ken- 
non  v.  King,  3  Mont.  438. 

In  Reg.  v.  Shaw,  4  Manitoba  404,  it  was 
held  that  the  game  of  poker  was  not  in  itself 
unlawful. 

In  a  gams  of  poker  each  party  plays  for 
himself;  then-fore,  under  a  statute  providing 
that  any  person  who  should  lose  money  or 
property  by  any  game  or  gambling  device 
might  recover  in  a  civil  action,  it  was  held  that 
in  the  absence  of  a  conspiracy  to  cheat,  a  joint 
action  could  not  be  maintained  against  all  the 
players  by  the  loser  to  recover  the  amount  of 
his  loss.    Laytham  v.  Agnew,  70  Mo.  48. 

Senate  Poker.  —  Hairston  v.  State,  34  Tex. 
Crim.  346. 

2.  Police.  (See  also  the  title  Police  Power, 
post.) —  Bouv.  L.  Diet.,  quoted \x\  State  v.  Hine, 
59  Conn.  61.  See  also  Dunn  v.  Com.,  (Ky. 
1.S99)  49  S.  W  Rep.  813. 

Administrative  and  Judicial. —  In  Monet  v. 
Jones,  10  Smed.  &  M  (Miss.)  243,  it  is  said: 
'  Strictly  speaking  the  term  police  has  relation 
to  a  power  of  organization  of  a  system  of  regu- 
lations tending  to  the  health,  order,  con- 
22  C.  of  L.— 53 


venience,  and  comfort  of  the  inhabitants,  and 
to  the  prevention  and  punishment  of  injuries 
and  offenses  to  the  public." 

Police  Officers.  —  See  Johnson  v.  Mallett,  3 
Winst.  L.  60  (N.  Car.)  17. 

"Police  Officer"  in  Gen.  Stat.  Mass..  c.  18, 
§  38.  does  not  include  constables.  Com.  v. 
Smith,  in  Mass.  408. 

An  Assistant  Superintendent  of  Telegraphs  in 
the  fire  department  of  a  city  has  been  held  not 
to  be  a  person  employed  on  the  police  forte. 
People  v.  Fire  Com'rs,  28  Hun  (N.  Y.)  496. 

Officers  of  Police.  —  The  Word  "Patrolman," 
when  used  alone,  has  been  held  to  mean  any 
person  employed  in  the  police  service,  but  it 
was  further  held  that  in  an  ordinance  of  Kan- 
sas City,  the  words  "  patrolmen  and  officers  of 
police"  did  not  refer  to  the  same  officers,  the 
former  word  being  used  to  designate  patrol- 
men and  other  men  in  the  police  ranks.  State 
v.  Vallins,  140  Mo.  523. 

See  also  ante.  Patrolman,  p.  506. 
Officers  of  Local  Police.  —  The  constitution  of 
Connecticut  provided  that  towns  should  elect 
such  officers  of  local  jjolice  as  the  laws  should 
prescribe.  It  was  held  that  officers  of  local 
police,  in  this  connection,  did  not  include 
members  of  school  committees.  State  v. 
Hine,  59  Conn.  61  And  in  Dibble  v.  Merri- 
man,  52  Conn.  214,  assessors  were  held  not  to 
be  officers  of  local  police. 

Public  Officers  —  Liability  of  Municipality.  —  In 
Campbell  v.  Montgomery,  53  Ala.  531,  it  is 
said:  "The  police  are  public  officers,  whose 
appointment  is  provided  for  by  the  act  of  in- 
corporation, and  who  are  clothed  with  the 
powers  and  declared  ex  officio  constables  with- 
in the  city.  No  liability  rests  on  the  city  for 
their  official  delinquencies."  See  also  the  title 
Public  Officers. 

3.  Police  Justice  or  Magistrate.  —  Wenzler  v. 
People,  58  N.  Y.  530;  McDermont  v.  Dinnie, 
6  N.  Dak.  378.  See  also  McDermont  v.  Dinnie, 
6  N.  Dak.  278;  People  v.  Curley,  5  Colo.  412. 
And  see  Magistrate,  vol.  19,  p.  607. 
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Definition  and  Distinctions. 


CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  related  to  this  subject,  and  for  a  discussion 
of  the  applications  and  limitations  of  the  police  potver  in  specific  cases,  sec  such  titles 
as  ADULTERATION,  vol.  r,  p.  738;  BOARDS  OF  HEALTLL,  vol.  4,  p. 
co6-  BOOM  COMPANIES,  vol.  4,  p.  707;  CARRIERS  OF  GOODS,  vol. 
5  p  154;  CARRIERS  OF  LIVE  STOCK,  vol.  5,  p.  427;  CARRIERS  OF 
PASSENGERS,  vol.  5,  p.  474;  CARRYING  WEAPONS,  vol.  5,  p.  729; 
CIVIL  RIGHTS,  vol.  6,  p.  68;  CONSOLIDATION  OF  CORPORA- 
TIONS, vol.  6,  p.  800;  CONSTLTUTLONAL  LAW,  vol.  6,  p.  882;  COR- 
PORATIONS (PRLVATE),  vol.  7,  p.  620;  CROSSINGS,  vol.  8,  p.  535; 
DISSOLUTION  OF  CORPORATIONS,  vol.  9,  p.  544;  DRAINS  AND 
SEWERS,  vol.  to,  p.  220;  DUE  PROCESS  OF  LAW,  vol.  10,  p.  287; 
EMINENT  DOMALN,  vol.  10,   p.   1043;   FERRIES,  vol.   12,  p.  1086; 

DEPARTMENT,  vol.  13,  p.  73;  /YT?^  LIMITS,  vol.  13,  p.  596; 
6\4.S  COMPANIES,  vol.  14,  p.  915;  HAWKERS  AND  PEDDLERS, 
vol.  15,  p.  290;  HOSPLTALS  AND  ASYLUMS,  vol.  15,  p.  757;  IMPAIR- 
MENT OF  OBLLGATION  OF  CONTRACTS,  vol.  15,  p.  1030; 
IMPOUNDING,  vol.  16,  p.  4;  INSURANCE,  vol.  16,  p.  830;  INTER- 
STATE COMMERCE,  vol.  17,  p.  34;  LJVER Y-S TABLE  KEEPERS, 
vol.  19,  p.  429:  LOCAL  OPTION,  vol.  19,  p  486;  LOTTERLES,  vol.  19, 
p.  588;  MONOPOLLES  AND  CORPORATE  TRUSTS,  vol.  20,  p.  844; 
MUNLCLPAL  CORPORA  TLONS,  vol.  20,  p.  n  23;  NULSANCES,  vol.  21, 
p.  679;  ORDLNANCES,  vol.  21,  p.  943;  PATENTS,  ante,  p.  260;  PAWN- 
BROKERS, ante  ;  PHYSLCLANS  AND  SURGEONS,  ante  ;  RAII- 
ROADS  ;  R  ELL  G 10  US  SOCIETIES ;  RESTRAINT  OF  TRADE; 
RIPARIAN  RIGHTS;  SHIPS  AND  SHIPPING;  SUNDAYS  AND 
HOLIDAYS;  THEATRES ;  WATERS  AND  WATERCOURSES ; 
WEIGHTS  AND  MEASURES. 


I.  Introductory.  —  A  full  treatment  of  all  the  adjudicated  cases  in  which 
the  police  power  has  been  discussed  would  consist  largely  of  matters  which, 
according  to  the  encyclopaedic  method  of  arrangement,  must  necessarily  be 
included  within  the  scope  of  other  articles.  This  being  true,  it  is  the  purpose 
of  this  article  to  present  merely  a  general  view  of  the  subject,  discussing  what 
the  police  power  is,  where  it  resides,  its  general  nature,  and  the  limitations 
upon  its  exercise ;  and  indicating  by  cross-references  throughout  the  article, 
in  addition  to  those  given  above,  where  the  reader  may  find  a  more  detailed 
treatment  of  the  specific  instances  of  the  exercise  of  this  power. 

II.  Definition  and  Distinctions  —  1.  Definition. —  It  has  been  found 
impossible  to  frame,  and  is  indeed  deemed  inadvisable  to  attempt  to  frame, 
any  definition  of  the  police  power  which  shall  absolutely  indicate  its  limits  by 
including  everything  to  which  it  may  extend  and  excluding  everything  to 
which  it  cannot  extend,1  the  courts  considering  it  better  to  decide  as  each 


1.  Impossibility  of  Exact  Definition  —  United 

Stales.  —  Slaughter  House  Cases,  16  Wall.  (U. 
S.)  36;  State  v.  Kansas  City,  etc.,  R.  Co.,  32 
Fed.  Rep.  722;  Stockton  Laundry  Case,  26  Fed. 
Rep.  611;  Stone  v.  Mississippi,  101  U.  S.  814. 

Colorado.  —  ///  re  Morgan,  26  Colo.  415,  77 
Am.  St.  Rep.  269. 

Indiana.  —  Cra  wfordsville  v.  Braden,  130 
Ind.  149,  30  Am.  St.  Rep.  214;  Indianapolis  v. 
Consumers  Gas  Trust  Co.,  140  Ind.  107,  49 
Am.  St.  Rep.  183;  Champer  v.  Greencastle, 
r38  Ind.  339,  46  Am.  St.  Rep.  390;  State  v. 
Roby,  142  Ind.  168,  51  Am.  St.  Rep.  174. 

Iowa.  —  State  v.  Schlenker,  112  Iowa  642. 

Kentucky.  —  Dunn  v.  Com.,  (Ky.  1899)  49  S. 
W.  Ren.  813. 

Maryland. — Deems  v.  Baltimore,  80  Md. 
164.  45  Am.  St.  Rep.  339. 


New  York.  —  People  v.  Ewer,  141  N.  Y.  129, 
38  Am.  St.  Rep.  788,  affirming  70  Hun  (N.  Y.) 
239;  Brooklyn  v.  Nassau  Electric  R.  Co.,  44 
N.  Y.  App.  Di  v.  462 ;  New  Y01  k  Health  Depart- 
ment v.  Trinity  Church,  145  N.  Y.  32,  45  Am. 
St.  Rep.  579;  New  York  Board  of  Fire  Under- 
writers v.  Whipple,  2  N.  Y.  App.  Div.  361. 

North  Carolina.  — State  v.  Yopp,  97  N.  Car. 
477,  2  Am.  St.  Rep.  305. 

North  Dakota.  —  State  v.  Brass,  2  N.  Dak. 
482. 

Pennsylvania.  —  Com.  v.  Beatty,  15  Pa: 
Super.  Ct.  5;  Philadelphia?;.  Brabender,  9  Pa. 
Dist.  697;  Com.  v.  Vrooman.  164  Pa.  St.  306, 
44  Am.  St.  Rep.  603,  35  W.  N.  C.  (Pa  )  97. 

South  Carolina.  —  Charleston  v.  Werner,  38 
S.  Car.  488,  37  Am.  St.  Rep.  776;  Stehmeyer 
v.  Charleston,  53  S.  Car.  259. 
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case  arises  whether  the  police  power  extends  thereto.'  There  have  been, 
however,  many  attempts  to  define  this  power  in  a  general  way,  and  the  sum 
of  these  definitions  amounts  to  this:  that  the  police  power  in  its  broadest 
acceptation  means  the  general  power  of  a  government  to  preserve  and  promote 
the  public  welfare  by  prohibiting  all  things  hurtful  to  the  comfort,  safety,  and 
welfare  of  society,  and  establishing  such  rules  and  regulations  for  the  conduct 
of  all  persons  and  the  use  and  management  of  all  property  as  may  be  con- 
ducive to  the  public  interest.2 

2.  Distinguished  from  Eminent  Domain.  —  The  police  power  is  to  be  clearly 
distinguished  from  the  right  of  eminent  domain;  and  the  distinction  lies  in 
this,  that  in  the  exercise  of  the  latter  right  private  property  is  taken  for  pub- 
lic use  and  the  owner  is  invariably  entitled  to  compensation  therefor,  while 
the  police  power  is  usually  exerted  merely  to  regulate  the  use  and  enjoyment 
of  property  by  the  owner,  or,  if  he  is  deprived  of  his  property  outright,  it  is 
not  taken  for  public  use,  but  rather  destroyed  in  order  to  promote  the  gen- 
eral welfare  of  the  public,  and  in  neither  case  is  the  owner  entitled  to  any 
compensation  for  any  injury  which  he  may  sustain  in  consequence  thereof, 
for  the  law  considers  that  either  the  injury  is  damnum  absque  injuria  or  the 
owner  is  sufficiently  compensated  by  sharing  in  the  general  benefits  resulting 
from  the  exercise  of  the  police  power.3 


1,  New  Orleans  Water-Works  Co.  y.  St. 
Tarn  man  v  Water- Works  Co.,  14  Fed.  Rep.  194; 
Stone  v.  Mississippi,  101  U.  S.  814;  Indianap- 
olis zi.  Consumers  Gas  Trust  Co.,  140  Ind.  107, 
49  Am.  St.  Rep.  183;  State  v.  Schlenker,  112 
Iowa  642;  Com.  v.  Vrooman,  164  Pa.  St.  306, 
44  Am.  Si.  Rep.  603,  35  W.  N.  C.  (Pa.)  97; 
Charleston  v.  Werner,  38  S.  Car.  488,  37  Am. 
St.  Rep.  776. 

2.  Judicial  Definitions  —  United  States.  — 
License  Cases,  5  How.  (U.  S.)  504;  Munn  v. 
Illinois,  94  U.  S.  113,  affirming  69  111.  80;  Lake 
Shore,  etc.,  R.  Co.  v.  Smith,  173  U.  S.  684; 
Bancroft  v.  Thayer,  5  Sawy.  (U.  S.)  502. 

California.  —  Ingram  v.  Colgan,  106  Cal. 
113,  46  Am.  St  Rep.  221. 

Colorado.  —  In  re  Morgan,  26  Colo.  415,  77 
Am.  St.  Rep.  269, 

Illinois. — Culver  v.  Streator,  130  111.  238; 
Wice  v.  Chicago,  etc.,  R.  Co.,  193  111.  351; 
Lake  View  v.  Rose  Hill  Cemetery  Co.,  70  111. 
192,  22  Am.  Rep.  71;  Hawthorn  v.  People,  109 
111.  302,  50  Am.  Rep.  610;  Ritchie  v.  People, 
155  111.  98,  46  Am.  St.  Rep.  315;  Meadowcroft 
v.  People,  163  111.  56,  54  Am.  St.  Rep.  447. 

Indiana.  —  Western  Union  Tel.  Co.  v.  Pen- 
dleton, 95  Ind.  12,  48  Am.  Rep.  692;  Zigler  v. 
Menges,  121  Ind.  99,  16  Am.  St.  Rep.  357; 
Eastman  v.  State,  109  Ind.  278,  58  Am.  Rep. 
400;  Champer  v.  Greencastle,  138  Ind.  339,  46 
Am.  St.  Rep.  390;  State  v.  Roby,  142  Ind.  168, 
51  Am.  St.  Rep.  174. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Mower,  16 
Kan.  573. 

Louisiana.  —  New  Orleans  Gas  Light  Co. 
v.  Hart,  40  La.  Ann.  474,  8  Am.  St.  Rep. 
544- 

Massachusetts.  —  Com.  v.  Alger,  7  Cush. 
(Mass.)  53. 

New  York.  —  People  z<.  Squire,  107  N.  Y.  593, 
affirmed  145  U.  S.  1 75 ;  Carthage  v.  Frederick, 
122  N.  Y.  268,  19  Am.  St.  Rep.  490. 

North  Carolina.  —  Bagg  v.  Wilmington,  etc., 
R.  Co.,  109  N.  Car.  279,  26  Am.  St.  Rep. 
569. 


Pennsylvania.  — Com.  v.  Pennsylvania  Canal 
Co.,  66  Pa.  St.  41,  5  Am.  Rep.  329;  Com.  v. 
Vrooman.  164  Pa.  St.  306,  44  Am.  St.  Rep.  603. 
35  W.  N.  C.  (Pa.)  97. 

South  Carolina.  —  Stehmeyer  v.  Charleston 
53  S.  Car.  259;  Charleston  v.  Werner,  38  S. 
Car.  488,  37  Am.  St.  Rep.  776. 

Tennessee. —  State  v.  Burgoyne,  7  Lea  (Tenn.) 
173,  40  Am.  Rep.  60. 

Washington.  —  State  v.  Carey,  4  Wash. 
424. 

3.  Distinction  Between  Police  Power  and  Emi- 
nent Domain —  United  States.  —  Hollingsworlh 
v.  Tensas,  17  Fed.  Rep.  109.  See  also  Bow- 
ditch  v.  Boston,  iot  U.  S.  16. 

California. — Ex  p.  Lacey,  108  Cal.  326,  49 
Am.  St.  Rep.  93.  See  also  Surocco  v.  Geary, 
3  Cal.  69,  58  Am.  Dec.  385;  Correas  v.  San 
Francisco,  1  Cal.  452;  Green  v.  Swift,  47  Cal. 
53°- 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Wilien- 
borg,  117  III.  203,  57  Am.  Rep.  862;  Frazer  v. 
Chicago,  186  111.  480,  78  Am.  St.  Rep.  2g6. 

Iowa.  —  See  Field  v.  Des  Moines,  39  Iona 
575,  18  Am.  Rep.  46. 

Louisiana.  —  See  Bass  v.  State,  34  La.  Ann. 
499- 

Massachusetts.  —  Com.  v.  Alger,  7  Cush. 
(Mass.)  53.  See  also  Ruggles  v.  Nantucket, 
11  Cush.  (Mass.)  433:  Bahn  v.  Boston,  12  Pick. 
(Mass.)  184,  22  Am.  Dec.  4*1;  Taylor  r.  Ply- 
mouth, 8  Met.  (Mass.)  462. 

Minnesota.  —  See  McDonald  v.  Red  Wing, 
13  Minn.  38. 

New  Hampshire.  —  See  Stale  v.  Griffin,  69  N. 
H.  1,  76  Am.  St.  Rep.  139. 

New  Jersey.  —  American  Print  Works  K 
Lawrence,  21  N.  J.  L.  248,  23  N.  J.  L.  590,  57 
Am.  Dec.  420,  affirming  23  N.  J.  L.  9.  Compure 
Hale  v.  Lawrence,  21  N.  J.  L.  714. 

New  York.  —  New  York  Health  Department 
v.  Trinity  Church,  145  N.  Y.  32,  45  Am.  St. 
Rep.  579.  See  also  Russell  v.  New  Yotk,  2 
Den.  (N.  Y.)  461;  Wynehamer  v.  People,  13 
N.  Y.  378, 
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A  Few  Illustrations  of  the  application  of  the  above  distinction  will  not  be 
amiss.  It  has  been  held  to  be  an  exercise  of  the  police  power,  rather  than 
of  the  right  of  eminent  domain,  to  forbid  the  use  of  property  in  a  manner 
hurtful  to  the  health  and  comfort  of  the  community;  1  to  prohibit  the  pollu- 
tion of  any  reservoir,  or  any  creek,  etc.,  the  waters  of  which  are  used  to  sup- 
ply a  reservoir  for  distribution  for  public  use;2  to  foibid  the  erecting  or 
using  of  any  building  in  a  city  for  a  stable  for  more  than  four  horses  without 
a  license  from  the  board  of  health;3  to  require  railroad  companies  whose 
roads  cross  or  meet  each  other  to  construct  such  switches,  side  tracks,  and 
connections  as  will  enable  them  to  transport  cars  to  and  from  each  other's 
lines,'1  or  to  construct  depots  or  passenger  houses  at  all  such  crossings;5  to 
authorize  the  flooding  of  lands  in  order  to  create  or  raise  a  pond  for  fish  cul- 
ture;*' to  destroy  property  which  is  a  dangerous  nuisance;7  to  endeavor  to 
suppress  a  contagious  disease  of  fruit  trees,  even  by  the  destruction  of  the 
trees  attacked  by  it,  if  there  is  a  reasonable  apprehension  of  substantial  danger 
from  allowing  them  to  live,  either  to  those  who  might  eat  their  fruit  or  to 
other  fruit  orchards ;  H  and  to  destroy  all  the  intoxicating  liquor  in  a  city 
prior  to  its  evacuation  by  an  army.9 

3.  Distinguished  from  Taxing  Power.  —  The  police  power  must  also  be  dis- 
tinguished from  the  taxing  power,  and  the  distinction  is  this:  that  the  taxing 
power  is  exercised  for  the  raising  of  revenue  and  is  subject  to  certain  limita- 
tions, which  will  be  treated  elsewhere, 10  while  the  police  power  is  exercised 
only  for  the  purpose  of  promoting  the  public  welfare,  and  though  this  end 
may  be  attained  by  taxing  or  licensing  occupations,  yet  the  object  must 
always  be  regulation  and  not  the  raising  of  revenue,  and  hence  the  restric 
tions  upon  the  taxing  power  do  not  apply.11 

Illustrations.  —  Accordingly  it  has  been  held  that  where  the  object  is  regu- 
lation and  not  revenue,  there  is  an  exercise  of  the  police  rather  than  the 
taxing  power  where  a  license  is  required  as  a  prerequisite  to  engaging  in 

North   Carolina.  —  Pool  v.  Trexler,   76  N.  disapproving  Bass  v.  State,  34  La.  Ann.  494. 

Ca..  297.  Location  of  Levees.  —  The  state,  in  locating 

Pennsylvania.  —  Philadelphia   v.    Scott,    8t  its  public  levees,  acts  in  the  exercise  of  its 

Pa.  St.  80,  22  Am.  Rep.  738.  police  power,  and  private    injury  resulting 

Rhode  Island.  —  See  Harrington  v.  Board  of  therefrom  is  damnum  absque  injuria.    Egan  v. 

Aldermen.  20  R.  I.  233.  Hart,  45  La.  Ann.  1358. 

South  Carolina.  —  Summerville  v.  Pressley,  1.  Scovill  v.  McMahon,  62  Conn.  378,  36  Am. 

33  S.  Car.  56,  26  Am.  St.  Rep.  659.    See  also  St.  Rep.  350. 

Charleston  v.  Werner,  38  S.  Car.  488,  37  Am.  2.  State  v.  Wheeler,  44  N.  J.  L.  88. 

St.  Rep.  776;  White  v.  Charleston,  2  Hill  L.  3.  Newton  v.  Joyce,  166  Mass.  83,  55  Am.  St. 

(S.  Car.)  571.  Rep.  385. 

Texas.  —  Keller  v.  Corpus  Christi,  50  Tex.  4.  Atlantic,  etc.,  R.  Co.  v.  State,  (Fla.  1900) 

611,  32  Am   Rep.  613.  29  So.  Rep.  319. 

The  Principles  of  Appropriation  and  of  Expro-  5.  State  v.  Wabash,  etc.,  R.  Co.,  83  Mo.  144. 

priation   are  of  well-recognized  and  ancient  6.  Turner  v.  Nye,  154  Mass.  579. 

origin  —  one  being  an  exercise  of  the  police  7.  Dunbar  v.  Augusta,  90  Ga.  390. 

power,  any  loss  sustained  thereby  entitling  8.  State  v.  Main,  69  Conn.  123,  61  Am.  St. 

the  injured  party  to  no  recompense,  the  same  Rep.  30. 

being  damnum  absque  injuria;  the  other  being  9.  Wallace  v.  Richmond,  94  Va.  204. 

the  exercise  of  the  right  of  eminent  domain,  10.  See  the  title  Taxation. 

and  when  a  proceeding  is  taken  by  a  munici-  11.  Distinction  Between  Police  Power  and  Taxing 

pality  pursuant  to  the  police  power,  to  appro-  Power. —  Walker  v.  Jameson,  140  Ind.  591; 

priate  lands  of  a  riparian  owner  to  enlarge  a  Carthage  v.  Rhodes,  101  Mo  175;  St.  Louis  v. 

public  roadway  on  the  river  front,  which  has  Knox,  6  Mo.  App.  247;  State  v.  Hoboken,  33 

been  encroached  on  by  the  river,  the  owner  is  N.  J.  L.  280;  North  Hudson  County  R.  Co.  v. 

entitled  to  no  compensation.    Ruch  v.  New  Hoboken,  41   N.  J.  L.  71;  Muhlenbrinck  v. 

Orleans,  43  La.  Ann.  275.    See  also  Koerber  Long  Branch  Com'rs,  42  N.  J.  L.  364,  36  Am. 

v.  New  Orleans  Le  .-ee  Board,  - 1  La.  Ann  523  Rep.  518;  Charleston  v.  Werner,  38  S.  Car.  488. 

Private  Property  Cannot  Be  Taken  for  a  Public  37  Am.  St.  Rep.  776.    See  also  Van  Hook  v. 

Use  under  the  police  power  without  compen-  Selma,  70  Ala.  361,  45  Am.  Rep.  85;  Mestayer 

sation,  tut  only  under  the  power  of  eminent  v.  Corrige,  38  La.  Ann.  707;  Easton  v.  Covey, 

domain  upon  payment  of  a  just  indemnity.  74  Md.  262:  Pitts  v.  Virksburg.  72  Miss.  181, 

Hollingsworth  v.  Tensas,  17  Fed.  Rep.  109,  Hill  v.  Abbeville,  59  S.  Car.  396. 
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certain  lines  of  business,1  erecting  new  buildings,2  or  maintaining  poles  for 
telephone  wires.3  And  the  same  has  been  held  of  a  statute  providing  for  the 
inspection  of  illuminating  oils  in  railroad  tank  cars.4  And  a  charge  assessed 
against  persons  keeping  dogs,  although  denominated  a  tax,  is  merely  an 
exercise  of  the  police  power  where  the  object  thereof  is  to  discourage  the 
keeping  of  those  anima4s  or  to  provide  a  fund  for  the  reimbursement  of 
persons  whose  property  they  may  injure.5 

III.  General  Nature.  —  The  police  power  is  an  attribute  of  sovereignty,6 
and  exists  without  any  reservation  in  the  constitution,7  being  founded  upon 
the  duty  of  the  state  to  protect  its  citizens  and  provide  for  the  safety  and 
good  order  of  society.**  It  corresponds  to  the  right  of  self-preservation  in 
the  individual,9  and  is  an  essential  element  in  all  orderly  governments,10 
because  necessary  to  the  proper  maintenance  of  the  government  and  the 
general  welfare  of  the  community.11  Upon  it  depend  the  security  of  social 
order,  the  life  and  health  of  the  citizen,  the  comfort  of  an  existence  in  a 
thickly  populated  community,  the  enjoyment  of  private  and  social  life,  and 
the  beneficial  use  of  property,12  and  it  has  been  said  to  be  the  very  foundation 
upon  which  our  social  system  rests.13  It  is  founded  largely  on  the  maxim  sic 
utere  tuo,  ut  alienum  non  /cedas,1*  and  also  to  some  extent  upon  that  other 


1.  License. —  Humes  v.  Ft.  Smith,  93  Fed. 
Rep.  857;  Little  Rock  v.  Barton,  33  Ark.  443; 
Jacksonville  v.  Ledvvith,  26  Fla.  163,  23  Am. 
St.  Rep.  558;  Tomlinson  v.  Indianapolis,  144 
Ind.  144;  Springfield  v.  Smith,  138  Mo.  645, 
60  Am.  St.  Rep.  569;  State  v.  Wright,  14  Ore- 
gon 365;  Oil  City  v.  Oil  City  Trust  Co.,  151 
Pa.  St.  454,  31  Am.  St.  Rep.  770,  11  Pa.  Co. 
Ct.  350;  Ex.  p.  Gregory,  20  Tex.  App.  210,  54 
Am.  Rep.  516.  See  the  title  Occupation, 
Business,  and  Privilege  Taxes,  vol.  21,  p.  770. 

2.  Easton  v.  Covey,  74  Md.  262. 

3.  Harrisburg  v.  Pennsylvania  Telephone 
Co.,  15  Pa.  Co.  Ct.  518,  3  Pa.  Dist.  815. 

4.  Willis  v.  Standard  Oil  Co.,  50  Minn.  290. 

The  Imposition  of  Fees  for  Inspection,  if  in- 
tended as  a  mode  of  raising  general  revenue 
for  the  state,  could  not  be  sustained.  It  could 
be  upheld  only  as  a  mode  of  making  the  busi- 
ness of  dealing  in  oils  pay  (he  expense  of  its 
proper  police  regulation.  That  the  state  may 
make  any  business  requiring  police  regulation 
pay  the  expense  of  regulating  and  controlling 
it,  and  that  this  may  be  done  by  exacting  fees, 
license  fees,  or  inspection  fees,  from  those 
engaged  in  the  business,  no  one  disputes. 
Willis  v.  Standard  Oil  Co.,  50  Minn.  290. 

5.  "Dog  Tax"  —  Connecticut.  —  Wilton  v. 
Weston,  48  Conn.  325, 

Illinois.  — Cole  v.  Hall,  103  111.  30. 

Indiana.  —  Mitchell  v.  Williams.  27  Ind.  62; 
State  v.  Cornnall,  27  Ind.  120;  Stale  v.  Doe, 
79  Ind.  9,  41  Am.  Rep.  599. 

Michigan.  —  Van  Horn  v.  People,  46  Mich. 
183,  41  Am.  Rep.  159;  Hendrie  v.  Kalthoff,  48 
Mich.  306;  Longyear  v.  Buck,  83  Mich.  236. 

Ohio.  —  Hoist  v.  Roe,  39  Ohio  St.  340,  48 
Am.  Rep.  459. 

Texas.  — Ex  t>.  Cooper,  3  Tex.  App.  489,  30 
Am.  Rep.  152 

Wisconsin.  —  Carter  v.  Dow,  16  Wis.  298. 

6.  Attribute  of  Sovereignty. —  Lake  Shore, 
etc.,  R.  Co.  v.  Smith,  173  U.  S.  684;  Ingram 
v.  Colgan,  106  Cal.  113,  46  Am.  St.  Rep.  22r; 
Platte,  etc.,  Canal,  etc.,  Co.  v.  Dovvell,  17  Colo. 
376;  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  70  111.  634;    People  v.  Rosenberg,  67 


Hun  (N.  Y.)  52;  Com.  v.  Vrooman,  164  Pa.  St. 
306,  44  Am.  Si.  Rep.  603,  35  W.  N.  C.  (Pa.)  97; 
Stehmeyer  v.  Charleston,  53  S.  Car.  259:  State 
v.  Burgoyne,  7  Lea  (Tenn.)  173,  40  Am. 
Rep.  60. 

7.  Power  Exists  Without  Express  Reservation. 

—  Northwestern  Telephone  Exch.  Co.  v.  Min- 
neapolis, 81  Minn.  140. 

The  Constitution  Presupposes  the  Existence  of 
the  Police  Power,  and  is  to  be  construed  with 
reference  to  that  fact.  Carthage  v.  Frederick, 
122  N.  Y.  268,  19  Am.  St.  Rep.  490. 

8.  Duty  of  Protection. —  Deems  v.  Baltimore, 
80  Md.  164,  45  Am.  St.  Rep.  339;  State  v.  Lee, 
137  Mo.  143.  See  also  State  v.  Forcier.  65  N. 
H.  42. 

9.  Self-preservation.  —  Ingram  v.  Colgjn.  106 
Cal.  113,  46  Am.  St.  Rep.  221;  Dunne  v.  Peo- 
ple, 94  111.  120,  34  Am.  Rep.  213;  Slate  v. 
Gumey,  37  Me.  156,  58  Am.  Dec.  7S2;  Com.  v. 
Vrooman,  164  Pa.  St.  306,44  Am.  Si.  Rep.  603, 
35  W.  N.  C.  (Pa.)  97;  Harbison  v.  Knoxville 
Iron  Co.,  103  Tenn.  421,  affirmed  1S3  U.  S.  13. 
See  also  McCullough  v.  Brown,  41  S.  Car.  220. 
The  police  power  is  sometimes  termed,  and 
not  inaptly,  the  "law  of  overruling  necessity." 
Dunne  v.  People,  94  111.  120,  34  Am.  Rep. 
213. 

10.  State  v.  Brass,  2  N.  Dak.  482. 

11.  Colon  v.  Lisk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  affirming  13  N.  Y.  App.  Div.  195; 
People  v.  Ewer,  141  N.  Y.  129,  38  Am.  St.  Rep. 
788,  affirming  70  Hun  (N.  Y.)  239. 

12.  Slaughter-House  Cases,  16  Wall.  (U.  S  i 
36;  Brooklyn  v.  Nassau  Electric  R.  Co.,  44  K. 
Y.  App.  Div.  462. 

13.  Our  House  No.  2  v.  State,  4  Gieene  (Iowa) 
172. 

14.  Maxims  on  Which  Power  Rests.  —  In  re 

Morgan.  26  Colo.  415,  77  Am  St.  Rep.  269; 
People  v.  Rosenberg,  67  Hun  (N.  Y.)  52;  Stale 
v.  Yopp,  97  N.  Car.  477,  2  Am.  St.  Rep.  305; 
State  v.  Goodwill,  33  W.  Va.  179,  25  Am.  St. 
Rep.  863.  See  also  Hockett  v.  Slate,  105  Ind. 
250,  55  Am.  Rep.  201:  Eastman  v.  State,  109 
Ind.  278.  58  Am.  Rep.  400;  Com.  v.  Bearse, 
132  Mass.  542,  42  Am.  Rep.  450. 
918  Volume  XXII. 


Where  Located. 


POLICE  POWER. 


Delegation. 


maxim  of  public  policy,  salus populi  suprema  lex.* 

The  Police  Power  is  Not  Exhausted  by  being  once  exercised  on  any  subject  falling 
within  its  scope.2 

IV.  Where  Located  —  1.  State  and  Federal  Governments.  —  The  police 
power  is  inherent  in  the  several  states  and  is  left  with  them  under  the  federal 
system  of  government,  and  may  always  be  exercised  by  the  state  legislatures.3 
It  follows  that  the  federal  government  cannot  exercise  any  police  power 
within  the  several  states,4  but  can  exercise  such  power  only  where  the 
authority  of  Congress  excludes,  territorially,  all  state  legislation,  as  for 
instance  in  the  District  of  Columbia?  where  the  police  power  of  Congress  is 
the  same  as  that  of  the  state  legislatures  within  their  several  jurisdictions.6 

2.  Delegation  —  a.  To  Municipalities.  —  The  police  power  of  the  states 
may.  in  the  absence  of  any  constitutional  restrictions  upon  the  subject,7  be 
delegated  to  the  various  municipalities  throughout  the  state,8  to  be  exercised 


1.  Deems  v.  Baltimore,  80  Md.  164.  45  Am. 
St.  Rep.  339;  State  v.  Yopp,  97  N.  Car.  477,  2 
Am.  St.  R:p.  305;  State  v.  Goodwill,  33  W. 
Va.  179.  25  Am.  St.  Rep.  863. 

2.  Villavaso  v.  Barthet,  39  La.  Ann.  247. 

3.  Police  Power  of  States  —  United  States.  —  17. 
S.  v.  Dewitt,  9  Wall.  (U.  S.)  41;  U.  S.  v.  Reese, 
92  U.  S.  214;  Munn  v.  Illinois,  94  U.  S.  113; 
Hannib.il,  etc  ,  R.  Co.  v.  Husen,  95  U.  S.  465; 
Civil  Rights  Cases,  109  U.  S.  3;  License  Cases, 
5  How.  (U.  S.)  631;  Barbier  v.  Connolly,  113 
U.  S.  27;  Passenger  Cases,  7  How.  (U.  S.)  283; 
License  Tax  Cases,  5  Wall.  (U.  S.)  470;  U.  S. 
v.  Cruikshink,  92  U.  S  542;  Gibbons  v.  Ogden, 
9  Wheal.  (U.  S.)  205;  Ex  p.  Yarbrough,  110 
U.  S.  651;  In  re  Rahrer,  140  U.  S.  545.  See 
also  In  re  Lebolt,  77  Fed.  Rep.  587. 

California.  —  Ingram  v.  Colgan,  106  Cal.  113, 

46  Am.  St.  Rep.  221. 

Florida. — Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  St.  Rep.  558. 

Illinois.  —  Booth  v.  People,  186  111.  43,  78 
Am.  St.  Rep.  229:  American  Express  Co.  v. 
People,  133  111.  649,  23  Am.  St.  Rep.  641; 
Nori h.vestern  Fertilizing  Co.  d.  Hyde  Park,  70 
III.  634;  Spring  Valley  v.  Spring  Valley  Coal 
Co.,  71  111.  App.  432 

Indiana.  —  Brechbill  v.  Randall,  102  Ind. 
528,  52  Am.  Rep.  695 ;  Western  Union  Tel.  Co. 
v.  Pendleton,  95  Ind  12,  48  Am.  Rep.  692; 
Champer  v.  Greencastle,  138  Ind.  339,  46  Am. 
St.  Rep.  390;  New  v.  Walker,  108  Ind.  365,  58 
Am.  Rep.  40;  Crawfordsville  v.  Braden,  130 
In  J.  149.  30  Am.  St.  Rep.  214.  See  also  State 
v.  RV>y,  142  Ind.  168,  51  Am.  St.  Rep.  174. 

Io;vi.  —  State  v.  Schlenker,  112  Iowa  642. 

Missouri.  —  Tatkio  v.  Cook,  120  Mo.  1,41 
Am.  St.  Rep.  678. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  State, 

47  Neb.  549,  53  Am.  St.  Rep.  557. 

.Yew  Hampshire.  —  Slate  v.  Forcier,  65  N. 
H.  42. 

New  York.  —  N'ew  York  Fire  Dept.  v.  Gil- 
mour.  149  N.  Y.  453,  52  Am.  St.  Rep.  748; 
People  v.  Ewer,  (Supm.  Ct.)  8  N.  Y.  Crim.  383. 

North  Carolina. — State  v.  Moore,  113  N. 
Car.  697;  Bagg  v.  Wilmington,  etc.,  R.  Co., 
lO'j  N.  Car.  279,  26  Am.  St.  Rep.  569;  State  v. 
Moore,  104  N.  Car.  714  17  Am.  St.  Rep.  696. 

North  Dakota.  —  State  v.  Brass,  2  N.  Dak. 
482. 

Ohio.  —  Arnold  v.  Yanders,  56  Ohio  St.  417. 
60  Am.  St.  Rep.  753;  Marnet  v.  State,  45  Ohio 
St.  63. 


Oregon.  —  Board  of  Canal,  elc,  Com'rs  v. 
Willamette  Transp.,  etc.,  Co..  6  Oregon 
219. 

Pennsylvania.  —  Ordway  v.  Cornelius,  23 
Pa.  Co.  Ct.  281. 

South  Carolina.  —  Charleston  v.  Werner,  38 
S.  Car.  488,  37  Am.  St.  Rep.  776. 

South  Dakota.  —  State  v.  Scougal,  3  S.  Dak. 
55,  44  Am.  St.  Rep.  756. 

Wisconsin. — Chicago,  etc.,  R.  Co.  v.  Mil- 
waukee, 97  Wis.  418. 

4.  Federal  Government  Has  No  Police  Power 
Within  State  Limits  -  United  States.  —  U.  S.  v. 
Dewitt,  9  Wall.  (U.  S.)  41;  Slaughter-House 
Cases,  16  Wall.  (U.  S.)  36;  U.  S.  v.  Reese,  92 
U.  S.  214;  U.  S.  v.  Cruikshank,  92  U.  S.  542; 
Munn  v.  Illinois,  94  U.  S.  113;  Civil  Rights 
Cases,  109  U.  S.  3. 

Indiana.  —  Brechbill    v.   Randall,  102  Ind. 
528,  52  Am.  Rep.  695;  New  v.  Walker,  108  Ind. 
365,  58  Am.  Rep.  40;  Western  Union  Tel.  Co. 
v.  Pendleton,  95  Ind.  12,  48  Am.  Rep.  692. 
Iowa.  —  State  v.  Schlenker,  112  Iowa  642. 
See  also  cases  cited  in  preceding  note. 

5.  Where  State  Legislation  Excluded.  —  U.  S. 
v.  Dewitt,  9  Wall.  (U.  S.)  41.  See  also  Cohens 
v.  Virginia.  6  Wheat.  (U.  S.)  264;  Lough- 
borough v.  Blake,  5  Wheat.  (U.  S.)  317. 

6.  Lansburgh  v.  District  of  Columbia,  11 
App.  Cas.  (D.  C.)  512;  Moses  v.  U.  S.,  16  App. 
Cas.  (D.  C.)  428. 

7.  Chicago,  etc.,  R.  Co.  v.  State.  47  Neb, 
549,  53  Am.  St.  Rep.  557. 

8.  Police  Power  of  Municipalities  —  California. 
—  See  Ex  p.  Tuttle,  91  Cal.  589. 

Florida. — Jacksonville  v.  Ledwith,  26  Fla. 
163.  23  Am.  St.  Rep.  558. 

Georgia.  —  Cranston  v.  Augusta,  61  Ga.  572; 
Morris  v.  Columbus,  102  Ga.  792,  66  Am.  St. 
Rep.  243. 

Illinois.  —  Spring  Valley  v.  Spring  Valley 
Coal  Co.,  71  111.  App.  432;  Chicago  v.  Wilkie, 
88  111.  App.  315;  McPherson  v.  Chebanse,  114 
111.  46,  55  Am.  Rep.  857. 

Indiana.  —  Walker  ->.  Jameson,  140  Ind.  591, 
49  Am.  St.  Rep.  222,  Haller  -j.  Sheridan,  27 
Ind.  494;  Crawfordsville  v.  Braden,  130  Ind. 
149,  30  Am.  St.  Rep.  214. 

Kansas.  —  See  Crawford  v  Topeka,  51  Kan. 
756,  37  Am.  St.  Rep.  323. 

Louisiana.  —  Waters  Pierce  Oil  Co.  v.  New 
Iberia,  47  La.  Ann.  863.  See  also  Darcantel 
v.  People's  Slaughier- House,  etc.,  Co.,  44  La. 
Ann.  632. 
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by  them  within  the  corporate  limits.1  And  indeed  such  delegation  is  neces- 
sary, for  it  is  a  well-recognized  principle  in  government  that  the  police  require- 
ments of  a  city  are  different  from  those  of  the  state  at  large,  and  that  stricter 
regulations  are  essential  to  the  good  order  and  peace  of  a  crowded  metropolis 
than  are  required  in  the  sparsely  peopled  portions  of  the  country.2 

Express  Delegation  Not  Necessary.  —  It  is  not  necessary  that  the  police  power 
should  be  granted  in  express  words,  for  by  the  organization  of  a  city  or  bor- 
ough within  its  borders  the  state  imparts  to  its  creature,  the  municipality,  the 
powers  necessary  to  the  performance  of  its  functions,  and  to  the  protection 
of  its  citizens  in  their  persons  and  property,  and  the  police  power  is  one  of 
these ; 3  and  while  it  is  no  doubt  competent  for  the  legislature,  in  creating 
municipal  corporations,  to  deprive  them  of  all  common-law  police  powers  and 
enact  that  they  shall  possess  and  exercise  such  only  as  are  conferred  by 
statute,  such  intention  of  the  legislature  will  not  be  inferred  simply  because 
some  of  the  common-law  powers  are  enumerated,  while  no  mention  is  made 
of  others.4 

b.  To  Subordinate  Boards. — The  legislature  may  authorize  a  partic- 
ular board  of  officers  who  have  charge  of  a  portion  of  the  affairs  of  the  state 
or  a  city,  such  as  a  board  of  health,  of  police,  or  of  cattle  commissioners,  to 
make  reasonable  police  rules  and  regulations.5  But  it  cannot  abdicate  its 
own  police  power  upon  any  subject  and  confer  such  power  upon  a  board  to 
be  exercised  according  to  the  uncontrolled  discretion  of  such  board.6 

c.  To  Individuals.  —  The  police  power  of  the  state  cannot  be  dele- 
gated to  a  citizen.7 


Maine.  —  Wadleigh  v.  Gilman,  12  Me.  403, 
28  Am.  Dec.  188. 

Maryland.  —  See  Deems  v.  Baltimore,  80  Md. 
164,  45  Am.  St.  Rep.  339. 

Massachusetts.  —  Com.  v.  Plaisted,  148  Mass. 
375,  12  Am.  St.  Rep.  566. 

Minnesota.  —  State  v.  Ludwig,  21  Minn.  202. 

Missouri. — Tarkio  v.  Cook,  120  Mo.  1,41 
Am.  St.  Rep.  678;  Bluedorn  v.  Missouri  Pac. 
R.  Co.,  108  Mo.  439,  32  Am.  St.  Rep.  615.  See 
also  St.  Louis  v.  Cafferata,  24  Mo.  94. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  State, 
47  Neb.  549,  53  Am.  St.  Rep.  557. 

New  Jersey.  —  See  Consolidated  Traction  Co. 
v.  East  Orange  Tp.,  61  N.  J.  L.  202,  affirmed 
63  N.  J.  L.  669;  Trenton  Horse  R.  Co.  v.  Tren- 
ton. 53  N.  J.  L.  132. 

New  York.  —  New  York  Fire  Dept.  v.  Gil- 
mour,  149  N.  Y.  453,  52  Am.  St.  Rep.  748; 
People  v.  Squire,  107  N.  Y.  593,  1  Am.  St.  Rep. 
893,  affirmed  145  U.  S.  175.  See  also  Carthage 
v.  Frederick,  122  N.  Y.  268,  ig  Am.  St.  Rep.  490. 

North  Carolina.  —  State  v.  Austin,  114  N. 
Car.  855,  41  Am.  St.  Rep.  817;  Humphrey  v. 
Front  St.  M.  E.  Church,  109  N.  Car.  132;  State 
v.  Summerfield,  107  N.  Car.  895.  See  also 
Rosenbaum  0.  Newbern,  118  N.  Car.  83. 

South  Carolina. — Charleston  v.  Werner,  38 
S.  Car.  488,  37  Am.  St.  Rep.  776;  Summerville 
n.  Pressley,  33  S.  Car.  56,  26  Am.  St.  Rep.  659; 
Stehmeyer  v.  Charleston,  53  S.  Car.  259. 

Utah.  —  See  Salt  Lake  City  v.  Wagner,  2 
Utah  400. 

1.  State  v.  Ludwig,  21  Minn.  202;  Summer- 
ville v.  Pressley,  33  S.  Car.  56,  26  Am.  St. 
Rep.  659. 

Police  Power  May  Be  Extended  Beyond  Limits 
of  Municipality.  —  Chicago  Packing,  etc.,  Co. 
v.  Chicago,  88  111.  221,  30  Am.  Rep.  545. 

2.  Ex  p.  Cheney,  90  Cal.  617;  Wong  v.  As- 
toria, 13  Oregon  538. 


3.  Express  Delegation  Not  Necessary.  —  Gund- 

ling  v.  Chicago,  176  111.  340;  Bluedorn  v.  Mis- 
souri Pac.  R.  Co.,  108  Mo.  439,  32  Am.  St. 
Rep.  615;  Merz  v.  Missouri  Pac.  R.  Co.,  88 
Mo.  672;  Jones  v.  Foster,  43  N.  Y.  App.  Div. 
33;  Sayre  v.  Phillips,  148  Pa.  St.  482,  33  Am. 
St.  Rep.  842;  Philadelphia  v.  Brabender,  9 
Pa.  Dist.  ^97.  See  also  Braddy  v.  Milledge- 
ville,  74  Ga.  516,  58  Am.  Rep.  443;  Crawfords- 
ville  v.  Braden,  130  Ind.  149,  30  Am.  Si  Rep. 
214. 

4.  Mt.  Vernon  First  Nat.  Bank  v.  Sarlls,  129 
Ind.  201,  28  Am.  St.  Rep.  185. 

5.  Com.  v.  Plaisted,  148  Mass.  375,  12  Am 
St.  Rep.  566.  See  also  Compagnie  Francaise, 
etc.,  v.  State  Board  of  Health,  51  La.  Ann.  645, 
72  Am.  St.  Rep.  458;  Taunton  v.  Taylor,  in. 
Mass.  254;  Sawyer  v.  State  Board  of  Health, 
125  Mass.  182;  Com.  v.  Young,  135  Mass.  521  ; 
State  v.  Paterson,  34  N.  J.  L.  163;  Brooklyn 
v.  Breslin,  57  N.  Y.  591;  Birdsall  v.  Clark,  73 
N.  Y.  73,  29  Am.  Rep.  105. 

6.  So  held  in  a  case  where  the  legislature 
had  attempted  to  vest  the  entire  power  of  regu- 
lating the  disposition  and  sale  of  domestic 
remedies  and  proprietary  medicines,  in  a  board 
of  pharmacy.  Noel  v.  People,  187  III.  5S7,  79 
An.  St.  Rep.  238. 

7.  Police  Power  Cannot  Be  Delegated  to  a  Citi- 
zen.—  Therefore  the  legislature  cannot  im- 
pose upon  a  railroad  company  a  duly  of  fenc- 
ing its  right  of  way  upon  notice  to  do  so  from 
the  owner  of  adjacent  land.  There  is  a  plain 
distinction  between  an  act  of  the  legislature 
requiring  a  railroad  company  to  build  its  line 
of  fence  on  a  particular  part  of  its  way,  and  in 
the  event  of  its  failure  providing  that  the 
owner  of  the  adjacent  land  may  build  it  at  the 
cost  of  the  corporation,  and  an  act  requiring 
the  corporation  to  build  its  line  of  fence  at  the 
instance  of  the  owner.    In  the  first  instance 
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d.  Revocation  of  Grant.  —  Under  its  police  power,  the  state  has  the 
right  to  recall  and  abrogate  any  powers  previously  conferred  on  any  municipal 
corporation  and  to  vest  such  powers  in  another  and  distinct  state  functionary. 1 

3.  Power  Cannot  Be  Divested.  —  The  police  power  is  a  governmental  function, 
and  neither  the  state  legislature  nor  any  inferior  legislative  body  to  which  a 
portion  of  such  power  has  been  granted  can  alienate,  surrender,  or  abridge 
the  right  to  exercise  such  power  by  any  grant,  contract,  or  delegation 
whatsoever.3 

the  police  power  is  being  exercised  by  the 
legislature,  and  in  the  last  by  the  owner  of 
the  soil.  Owensboro,  etc.,  R.  Co.  v.  Todd,  91 
Ky.  '75- 

1.  Revocation.  —  Hence  the  legislature  had 
th;  power  to,  as  it  did  by  the  Act  No.  7  of  1870. 
abrogate  the  police  jury  of  the  parish  of  Or- 
leans, right  bank,  and  to  vest  the  powers  of 
the  same  in  the  city  of  New  Orleans,  to  which 
that  territory  including  Algiers  became  hence- 
forth attached.  Pickles  v.  Mcl.ellan  Dry  Dock 
Co.,  38  La.  Ann.  412. 

2.  Power  Cannot  Be  Divested  —  United  States. 
—  Stone  v.  Mississippi,  101  U.S.  814;  Rich- 
mond, etc.,  R.  Co.  v.  Richmond,  96  U.  S.  521; 
Butchers'  Union  Slaughter-House,  etc.,  Co.  v. 
Crescent  City  Live-Stock  Landing,  etc.,  Co., 
in  U.  S.  746;  Powell  v.  Pennsylvania,  127  U. 
S.  678;  Boston  Beer  Co.  v.  Massachusetts,  97 

II.  S.  25.  See  also  Boyd  v.  Alabama,  94  U. 
S.  645;  Stein  v.  Bienville  Water  Supply  Co.,  34 
Fed.  Rep.  145. 

Colorado. —  Denver  v.  Girard,  21  Colo.  447; 
Platte,  etc..  Canal,  etc.,  Co.  v.  Dowell,  17 
Colo.  376;  White  v.  Farmers'  Highline  Canal, 
etc..  Co.,  22  Colo.  191. 

Florida. — Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  St.  Rep.  558. 

Illinois.  —  Dingman  v.  People,  51  111.  277; 
Northwestern  Fertilizing  Co.  v.  Hyde  Park,  70 

III.  634;  Toledo,  etc.,  R.  Co.  v.  Jacksonville, 
67  III.  37,  16  Am.  Rep.  611.  See  also  Gray  v. 
Cicero,  177  111.  459;  Noel  v.  People,  187  111. 
587.  79  Am.  St.  Rep.  238. 

Indiana. — See  Indianapolis  v.  Consumers 
Gas  Trust  Co.,  140  Ind.  107,  49  Am.  St.  Rep. 
183. 

Kentucky.  —  Com.  v.  Douglass,  100  Ky.  116, 
66  Am.  St.  Rep.  328;  South  Covington,  etc., 
Sr.  R.  Co.  v.  Berry,  93  Ky.  43,  40  Am.  St.  Rep. 
161. 

Louisiana.  — Third  Municipality  v.  Ursuline 
Nuns,  2  La.  Ann.  611.  See  also  Villavaso  v. 
Barthet,  39  La.  Ann.  247. 

Massachusetts.  —  Brimmer  v.  Boston,  102 
Mass.  19. 

Michigan.  —  Gale  v.  Kalamazoo,  23  Mich. 
344,  9  Am.  Rep.  80;  Pontiac  v.  Carter,  32  Mich. 
171. 

Minnesota.  —  Northwestern  Telephone  Exch. 
Co.  v.  Minneapolis,  81  Minn.  140. 

Missouri. — See  State  v.  Laclede  Gaslight 
Co..  102  Mo.  472.  22  Am.  St.  Rep.  789. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Slate, 
47  Neb.  549,  53  Am.  St.  Rep.  557. 

New  Hampshire.  —  State  v.  Forcier,  65  N. 
H.  42. 

New  York.  —  Birdsall  o.  Clark,  73  N.  Y.  73, 
29  Am.  Rep.  105;  Brooklyn  v.  Breslin,  57  N. 
Y.  591;  People  v.  Squire,  107  N.  Y.  593, 
affirmed  145  U.  S.  175;  Brick  Presb.  Church  v. 
New  York,  5  Cow.  (N.  Y.)  540;  Buffalo  East 
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Side  R.  Co.  v.  Buffalo  St.  R.  Co.,  ill  N.  Y. 
132;  American  Rapid  Tel.  Co.  v.  Hess,  125  N. 
Y.  641,  21  Am.  St.  Rep.  764,  affirming  (Supm. 
Ct.  Gen.  T.)  12  N.  Y.  Supp.  536.  See  also 
Metropolitan  Board  of  Excise  v.  Barrie,  34  N. 
Y.  657;  People  v.  Morris,  13  Wend.  (N.  Y.) 
325.  ' 

Ohio.  —  State  v.  Cincinnati  Gas  Light,  etc., 
Co.,  18  Ohio  St.  262. 

Oregon.  —  Portland  v.  Meyer,  32  Oregon  368, 
67  Am.  St.  Rep.  538. 

Pennsylvania.  —  Com.  v.  Beatty,  15  Pa. 
Super.  Ct.  5;  Norristown  v.  Keystone  Tel., 
etc.,  Co.,  15  Montg.  Co.  Rep.  (Pa.)  9,  12  York 
Leg.  Rec.  (Pa.)  183;  Com.  v.  Pennsylvania 
Canal  Co.,  66  Pa.  St.  41,  5  Am.  Rep.  329; 
Kittanning  Electric  Light,  etc.,  Co.  v.  Kittan- 
ning,  11  Pa.  Super.  Ct.  31;  McKeesport  v.  Mc- 
Keesport,  etc.,  Pass.  R.  Co.,  2  Pa.  Super.  Ct. 
242. 

Vermont.  —  Thorpe  v.  Rutland,  etc.,  R.  Co., 
27  Vt.  140,  62  Am.  Dec.  625. 

Wisconsin.  —  Chicago,  etc.,  R.  Co.  7>.  Mil- 
waukee, 97  Wis.  418. 

Tbe  Granting  of  Police  Powers  to  Municipal 
Authorities  does  not  withdraw  the  original 
jurisdiction  on  the  same  subjects  from  the 
state,  but  the  jurisdiction  of  state  and  munici- 
pality is  concurrent.  Spring  Valley  v.  Spring 
Valley  Coal  Co.,  71  111.  App.  432;  State  v. 
People's  Slaughterhouse,  etc.,  Co.,  46  La. 
Ann.  1031. 

Suspension  of  Municipal  Police  Power.  —  A  pro- 
vision in  the  charter  of  a  village  prohibiting  it 
from  exercising  the  police  power  in  reference 
to  a  particular  corporation  for  two  years  does 
not  inure  to  such  corporation  as  a  grant  to  it. 
but  is  only  a  police  regulation  operating  upon 
and  controlling  the  village  government,  and 
the  corporation  cannot  claim  any  privilege 
under  such  enactment  after  the  expiration  of 
the  two  years.  Northwestern  Fertilizing  Co. 
v.  Hyde  Park,  70  111.  634. 

The  Power  to  Regulate  the  Price  of  Gas  is  not 
a  police  governmental  power  of  either  the  state 
or  of  a  municipality  to  which  such  power  has 
been  granted;  but  may  be  abridged  by  con- 
tract. State  v.  Laclede  Gaslight  Co.,  102  Mo. 
472,  22  Am.  St.  Rep.  789. 

The  Rule  Explained.  —  The  various  cases 
holding  that  one  legislature  cannot  by  contract 
prevent  a  subsequent  one  from  exeicising  the 
police  powers  reserved  to  the  states,  refers  to 
police  powers  exercised  in  matters  relating  to 
the  public  health,  morals,  comfort,  or  safetv. 
They  do  not  hold  that  a  state  by  a  retrospec 
tive  law  can  impair  the  validity  of  a  contract 
made  or  authorized  by  it,  and  which  it  had 
power  to  make  or  authorize,  but  they  determine 
that  a  legislature  has  no  power  to  prevent  its 
successors  from  exercising  the  police  power 
reserved  to  the  states  in  matters  directly 
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V.  How  Exercised.  —  In  some  cases  the  courts  have  considered  that  the 
power  of  the  state  to  regulate  a  business  is  to  be  exercised  by  the  adoption  of 
rules  and  regulations  as  to  the  manner  in  which  it  shall  be  conducted  by 
others,  and  not  by  itself  engaging  in  it.1  But  on  the  other  hand  it  has  been 
held  that  the  state,  under  its  police  power,  can  itself  assume  entire  control 
and  management  of  those  subjects,  such  as  liquor,  that  are  dangerous  to  the 
peace,  good  order,  health,  morals,  and  welfare  of  the  people,  even  when  trade 
is  one  of  the  incidents  of  such  entire  control  and  management  on  the  part  of 
the  state.2 

VI.  Subjects  of  Its  Exercise  —  1.  Introductory.  —  The  police  power  of  a 
state  extends  to  all  matters  which  concern  the  regulation  and  control  of  its 
internal  affairs,3  and  almost  the  whole  of  the  great  body  of  municipal  law 
which  establishes  and  enforces  the  duties  of  citizens  to  each  other  is  embraced 
within  and  known  as  the  police  power.4  The  power  being  such  an  important 
and  comprehensive  one,  its  application  must  be  expected  and  allowed  to 
expand  and  take  in  new  subjects  from  time  to  time  as  trade  and  business 
advance  and  new  conditions  arise.5 

2.  Preservation  of  Public  Health  —  Sanitary  Laws.  —  Health  being  the  sine 
qua  non  of  all  personal  enjoyment,  it  is  not  only  the  right  but  the  duty  of  a 
state  or  of  a  municipality  possessing  the  police  power  to  pass  such  laws  or 
ordinances  as  may  be  necessary  for  the  preservation  of  the  health  of  the 
people.6 


affecting  the  public  health,  morals,  comfort, 
or  safety.  Bronk  v.  Barckley,  13  N.  Y.  App. 
Div.  72. 

1.  Rippe  v.  Becker,  56  Minn.  100;  McCul- 
lough  v.  Brown,  41  S.  Car.  220;  Beebe  v. 
State,  6  Ind.  501,  63  Am.  Dec.  391.  See  also 
dissenting  opinion  of  Mclver,  C.  J.,  in  State  v. 
Aiken,  42  S.  Car.  222;  Mauldin  v.  Greenville, 
33  S.  Car.  1. 

2.  State  v.  Aiken,  42  S.  Car.  222,  overruling 
McCullough  v.  Brown,  41  S.  Car.  220.  See 
also  State  v.  Brennan's  Liquors,  25  Conn. 
278. 

3.  Com.  v.  Bearse,  132  Mass.  542,  42  Am. 
Rep.  450;  New  York  Board  of  Fire  Under- 
writers v.  Whipple,  2  N.  Y.  App.  Div.  361. 

4.  Lacey  v.  Palmer,  93  Va.  159,  57  Am.  St. 
Rep.  795. 

5.  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn. 
421,  affirmed  1 83  U.  S.  13. 

6.  Preservation  of  Public  Health  —  Sanitary 
Laws —  United  States. — Stone  v.  Mississippi, 
101  U.  S.  814;  Hannibal,  etc.,  R.  Co.  v.  H  usen, 
95  U.  S.  465;  Lawton  v.  Steele,  152  U.  S.  133; 
Patterson  v.  Kentucky,  97  U.  S.  501;  Barbier 
v.  Connolly,  113  U.  S.  27;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25;  New  Orleans 
Waterworks  Co.  v.  St.  Tammany  Water  Works 
Co.,  14  Fed.  Rep.  194;  Lawton  v.  Steele,  152 
U.  S.  133. 

Alabama.  —  American  Union  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  67  Ala.  26,  42  Am. 
Rep.  90;  Birmingham  Mineral  R.  Co  v.  Par- 
sons, 100  Ala.  662,  46  Am.  St.  Rep.  92;  Greens- 
boro v.  Ehrenreich,  80  Ala.  579,  60  Am.  Rep. 
130;  Van  Hook  v.  Selma,  70  Ala.  361,  45  Am. 
Rep.  85. 

Arkansas.  —  Dabbs  v.  State,  39  Ark.  353,  43 
Am.  Rep.  275. 

California.  —  Ingram  v.  Colgan.  106  Cal. 
113,  46  Am.  St.  Rep.  221;  Ex  p.  Lacey,  108 
Cal.  326,  49  Am.  St.  Rep.  93;  Woodward  v. 
Fruitvale  Sanitary  Dist.,  99  Cal.  554. 


Colorado. — In  re  Morgan,  26  Colo.  415,  77 
Am.  St.  Rep.  269;  In  re  House  Bill  No.  147, 
23  Colo.  504. 

Connecticut. —  Woodruff  v.  New  York,  etc.. 
R.  Co..  59  Conn.  63. 

Delaware.  —  Philadelphia,  etc.,  R.  Co.  v. 
Bowers,  4  Houst.  (Del.)  506. 

Georgia.  —  Braddy  v.  Milledgeville,  74  Ga. 
516,  58  Am.  Rep.  443. 

Illinois.  —  Ritchie  v.  People,  155  111.  98,  46 
Am.  St.  Rep.  315;  Culver  v.  Streator,  130  III. 
238;  Wice  v.  Chicago,  etc.,  R.  Co.,  193  111.  351; 
Burdick  v.  People,  149  111.  600,  41  Am.  St. 
Rep.  329;  Graves  v.  Bloomtngton,  17  111.  App. 
476;  Chicago  v.  Wilkie,  88  111.  App.  315;  Har- 
mon v.  Chicago,  no  111.  400.  51  Am.  Rep.  698; 
Gundling  v.  Chicago,  176  111.  340. 

Indiana.  —  Indianapolis  v.  Consumers'  Gas 
Trust  Co.,  140  Ind.  107,  49  Am.  St.  Rep.  183; 
Hockett  v.  State,  105  Ind.  250,  55  Am.  Rep. 
201;  Eastman  v.  State,  109  Ind.  278,  58  Am. 
Rep.  400;  Walker  v.  Jameson,  140  Ind.  591, 
49  Am.  Si.  Rep.  222;  Mitchell  v.  Williams,  27 
Ind.  62. 

Iowa.  —  Our  House  No.  2  v.  State,  4  Greene 
(Iowa)  172;  State  v.  Schlenker,  112  Iowa  642. 

Kansas.  —  Crawford  v.  Topeka,  51  Kan.  756. 
37  Am.  St.  Rep.  323. 

Kentucky.  —  Dunn  v.  Com.,  (Ky.  1899)  49  S. 
W.  Rep.  813;  Driscoll  v.  Com.,  93  Ky.  393; 
Sarrls  v.  Com.,  83  Ky.  327. 

Maryland.  —  Ford  v.  State,  85  Md.  465,  60 
Am.  St.  Rep.  337. 

Massachusetts.  —  Com.  v.  Bearse,  132  Mass. 
542,  42  Am.  Rep.  450;  Com.  v.  Cutter,  156 
Mass.  52. 

Michigan.  —  People  v.  Snowberger,  113 
Mich.  86,  67  Am.  Si.  Rep.  449. 

Mississippi.  —  Ex  p.  Bourgeois,  60  Miss.  663, 
45  Am.  Rep.  420. 

Missouri.  —  Bluedorn  v.  Missouri  Pac.  R. 
Co  ,  108  Mo.  439,  32  Am.  St.  Rep.  615;  State 
v.  Layton,  160  Mo.  474. 

Nebraska.  ■ —  Horbach  v.  Omaha,  54  Neb.  83; 
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Prevention  of  Contagious  Diseases.  —  It  is  within  the  police  power  of  the  legisla- 
ture to  prevent  the  introduction  and  spread  of  infectious  and  contagious 
diseases,1  and  in  the  exercise  of  this  power  quarantine  laws  may  be  enacted 
when  deemed  necessary.2  It  has  also  been  held  that  the  state  may  make 
vaccination  compulsory  when  there  is  a  reasonable  apprehension  of  an  epi- 
demic of  smallpox,3  and  certainly  it  may  be  provided  that  no  child  or  person 
not  vaccinated  shall  be  received  into  any  of  the  public  schools  of  the  state.4 
The  police  power  of  a  city  also  extends  to  the  establishment  of  a  smallpox 
hospital  on  its  own  property  when  a  necessity  exists  therefor.5 

Destruction  of  Property.  —  Under  the  police  power  the  state  may  order  the 
slaughter  of  diseased  cattle  or  the  destruction  of  decayed  or  unwholesome  food.6 

Pollution  of  Water  Supply.  —  The  legislature  may  prevent  the  pollution  of  any 
reservoir  or  stream  which  supplies  water  for  public  use.7 

Drainage  and  the  Like.  —  A  state  may  compel  the  filling  or  clearing  and  drainage 
of  lands  which  might  otherwise  create  malaria  or  other  diseases ;  *  or  may 
require  the  owner  or  occupant  of  land  in  a  city  to  connect  the  drainage  of  his 
land  with  the  city  sewers,9  and  order  the  filling  up  and  destruction  of 
privy  vaults.10 

Fresh  Air.  —  A  municipal  corporation  may  prohibit  smoking  in  crowded 
halls,  in  order  to  preserve  pure  and  fresh  air  therein.11 

Burials  —  Cemeteries.  —  In  the  exercise  of  the  police  power  for  the  protection 
of  health,  the  state  or  municipality  may  regulate  the  time  and  manner  of 
burials,12  and  the  location  and  management  of  cemeteries, 13  or  even  prohibit 


Chicago,  etc.,  R.  Co.  v.  State,  47  Neb.  549,  53 
Am.  St.  Rep.  557. 

New  Hampshire.  —  State  v.  Forcier,  65  N. 
H.  42. 

New  Jersey.  —  Muhlenbrinck  v.  Long  Branch 
Com'rs,  42  N.  J.  L.  364,  36  Am.  Rep.  518. 

New  York.  —  People  v.  Warden,  144  N.  Y. 
529,  affirming  81  Hun  (N.  Y.)  434;  People  v. 
Rosenberg,  67  Hun  (N.  Y.)  52;  People  v. 
Warden,  157  N.  Y.  116,  68  Am.  St.  Rep.  763; 
Matter  of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636. 

North  Carolina.  —  State  v.  Sum merfield,  107 
N.  Car.  895.  See  also  State  v.  Beacham,  125 
N.  Car.  652. 

Ohio.  —  State  v.  Capital  City  Dairy  Co.,  62 
Ohio  St.  350. 

Pennsylvania.  —  Com.  v.  Beatty,  15  Pa. 
Super.  Ct.  5;  Ordway  v.  Cornelius,  23  Pa.  Co. 
Ct.  281. 

South  Carolina.  —  Stehmeyer  ?\  Charleston, 
53  S.  Car.  259;  Charleston  v.  Werner,  38  S. 
Car.  488,  46  S.  Car.  323,  37  Am.  St.  Rep.  776; 
Summerville  v.  Pressley,  33  S.  Car.  56,  26 
Am.  St.  Rep.  659. 

South  Dakota.  — State  v.  Scougal,  3  S.  Dak. 
55,  44  Am.  St.  Rep.  756. 

Vermont.  — Thorpe  v.  Rutland,  etc.,  R.  Co., 
27  Vi,  140,  62  Am.  Dec.  625. 

Virginia.  —  Lacey  v.  Palmer,  93  Va.  159,  57 
Am.  St.  Rep.  795. 

West  Virginia. — State  v.  Goodwill,  33  W. 
Va.  179,  25  Am.  St.  Rep.  863. 

Wisconsin.  —  Wisconsin  Keeley  I  nstitute  Co. 
v.  Milwaukee  County,  95  Wis.  153,  60  Am.  St. 
Rep.  105;  State  v.  Heinemann,  80  Wis.  253,  27 
Am.  St.  Rep.  34. 

1.  Prevention  of  Contagious  Diseases.  —  State 
v.  Speyer,  67  Vt.  502,  48  Am.  St.  Rep.  832; 
Compagnie  Franchise,  etc.  v.  State  Board  of 
Health,  51  La.  Ann.  645,  72  Am.  St.  Rep.  458. 
See  also  Lawton  v.  Steele,  152  U.  S.  133. 


Diseases  of  Cattle.  —  Missouri  Pac.  R.  Co.  v. 
Finley,  38  Kan.  550;  Grimes  v.  Eddy,  126  Mo. 
168,  47  Am.  St.  Rep.  653. 

2.  Quarantine  Laws.  —  Morris  v.  Columbus, 
102  Ga.  792,  66  Am.  St.  Rep.  243;  Train  v. 
Boston  Disinfecting  Co.,  144  Mass.  523,  59 
Am.  Rep.  113. 

3.  Vacciration.  —  Morris  v.  Columbus,  102 
Ga.  792,  66  Am.  St.  Rep.  243.  See  also  Law- 
ton  v.  Steele,  152  U.  S.  133,  Abeel  v.  Clark,  84 
Cal.  226. 

4.  Matter  of  Walters,  84  Hun  (N.  Y.)  457. 

5.  Smallpox  Hospital.  —  Frazer  v.  Chicago, 
186  111.  480,  78  Am.  St.  Rep.  296. 

6.  Lawton  v.  Steele,  152  U.  S.  133. 

7.  Dunham  v.  Mew  Britain,  55  Conn.  378; 
State  v.  Griffin,  69  N.  H.  i,  76  Am.  St.  Rep. 
139;  State  v.  Wheeler,  44  N.  J.  L.  88. 

8.  Drainage,  etc.  —  Indiana.  —  Zigler  v.  Men- 
ges,  121  Ind.  99,  16  Am.  St.  Rep.  357;  O'Reiley 
v.  Kankakee  Valley  Draining  Co.,  32  Ind.  169. 

Minnesota. —  Lien  v.  Norman  County  Com'rs, 
80  Minn.  58. 

North  Carolina.  —  Winslow  v.  Winslow,  95 
N.  Car.  25;  Pool  v.  Trexler,  76  N.  Car.  297. 

South  Carolina.  —  Charleston  v  Werner,  38 
S.  Car.  488,  46  S.  Car.  323,  37  Am.  St.  Rep.  776. 

Wisconsin.  —  Donnelly  v.  Decker,  58  Wis. 
461,  46  Am.  Rep.  637;  Bryant  v.  Robbins,  70 
Wis.  258. 

9.  Com.  v.  Roberts,  155  Mass.  281;  Harring- 
ton v.  Board  of  Aldermen,  20  R.  I.  233. 

10.  Harrington  v.  Board  of  Aldermen,  20  R. 
I.  233.  See  also  the  title  Drains  and  Sewers, 
vol.  10,  pp.  223.  238. 

11.  State  v.  Heidenhain,  42  La.  Ann.  483,  21 
Am.  St.  Rep.  388. 

12.  Burials. —  In  Wong  Yung  Quy,  6  Sawv. 
(U.  S.)  442.  See  also  Lawton  v.  Steele,  152  U. 
S.  33- 

13.  Cemeteries  —  England. — Reg.  v.  Justices, 
5  El.  &  Bl.  702,  85  E.  C.  L.  702. 
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the  burial  of  the  dead  in  certain  places,'  or  within  the  city  limits.2  And 
indeed  it  has  been  held  that  not  only  may  future  interments  in  a  particular 
place  be  prohibited,  but  the  remains  of  persons  theretofore  buried  may  be 
removed.3 

The  Exhumation  and  Removal  of  the  Dead  affects  the  public  health,  and  its  regula- 
tion is  strictly  within  the  police  power.4 

3.  Public  Safety.  — A  well-recognized  function  of  the  police  power  is  to 
provide  for  the  public  safety  by  restraining  dangerous  practices  or  prohibiting 
dangerous  structures.5 

Billboards.  —  It  is  within  the  police  power  to  place  reasonable  regulations 
and  restrictions  upon  the  erection  of  billboards." 


Massachusetts.  —  Sobier  v.  Trinity  Church, 
109  Mass.  i;  Woodlawn  Cemetery  v.  Everett, 
118  Mass.  354. 

New  York.  —  Brick  Presb.  Church  v.  New 
York,  5  Cow.  (N.  Y.)  538;  Coates  v.  New  York, 
7  Cow.  (N.  Y.)  585. 

Pennsylvania.  —  Kincaid's  Appeal,  66  Pa. 
St.  411,  5  Am.  Rep.  377;  Craig  v.  Pittsburgh 
First  Presb.  Church,  88  Pa.  St.  42,  32  Am. 
Rep.  417. 

South  Carolina.  —  Charleston  v.  Wentworlh 
St.  Baptist  Church,  4  Strobh.  L.  (S.  Car  )  306. 

Wisconsin .  —  Pfleger  v.  Groth,  103  Wis.  104. 

A  Cemetery  Cannot  Be  Regarded  as  a  Nuisance 
per  se  in  measuring  the  extent  of  the  police 
power  n  regulate  it.  Los  Angeles  County  v. 
Hollywood  Cemetery  Assoc.,  124  Cal.  344,  71 
Am.  St.  Rep.  75. 

1.  Prohibition  of  Burials.  —  Newark  v.  Wat- 
son, <=6  N.  J .  L.  667, 

2.  People  v.  Pratt.  129  N.  Y.  68,  (Supm.  Ct. 
Spec.  T.)  14  N.  Y.  Supp.  551,  804. 

Requirement  of  Permit.  —  A  municipal  ordi- 
nance providing  that  110  burial  shall  be  law- 
ful in  the  city  umil  a  permit  therefor  shall 
have  been  first  obtained  fiom  the  city  clerk  is 
not  unreasonable  and  is  justified  under  the 
police  power.  Graves  v.  Bloomington,  17  111. 
App.  476- 

3.  Humphrey  v.  Front  St.  M.  E.  Church,  109 
N.  Car.  132. 

4.  In  re  Wong  Yung  Quy,  6  Sawy.  (U.  S.) 
442. 

5.  Public  Safety  —  United  States.  —  Lawton  v. 
Steele,  152  U.  S  133:  Patterson  v.  Kentucky, 
97  U.  S.  501;  Barbier  v.  Connolly,  113  U.  S. 
27;  Boston  Beer  Co.  v.  Massachusetts,  97  U. 
S.  25;  Hannibal,  etc.,  R.  Co.  v.  Husen.  95  U. 
S.  465;  State  .'.  Kansas  City,  etc.,  R.  Co.,  32 
Fed.  Rep.  722. 

Alabama.  —  American  Union  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  67  Ala.  26,  42  Am. 
Rep.  90;  Birmingham  Mineral  R.  Co.  v.  Par- 
sons, 100  Ala  662,  46  Am.  St.  Rep.  92;  Van 
Hook  v.  Selma  70  Ala.  361  45  Am.  Rep.  85. 

Arkansas.  —  Dabbs  v.  State,  39  Ark.  353,  43 
Am.  Rep.  275. 

California.  —  Ingram  v.  Colgan,  106  Cal. 
113,  46  Am.  St.  Rep.  221. 

Colorado.— In  re  House  Bill  No.  147,  23 
Colo.  504. 

Connecticut.  —  Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  63. 

Delaware.  —  Philadelphia,  etc.,  R.  Co.  v. 
Bovvers,  4  Houst.  (Del.)  506 

Illinois.  —  Chicago  v.  Wilkie,  88  111.  App. 
315;  Harmon  v.  Chicago,  110  111.  400,  51  Am. 
Rep.  698;  Ritchie       People    155  III.  9S,  46 
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Am.  St.  Rep.  315;  Meadowcroft  v.  People,  163 
111.  56,  54  Am.  St.  Rep.  447;  Culver  v.  Streator, 
130  111.  238;  Wice  v.  Chicago,  etc..  R.  Co.,  193 
111.  351;  In  re  Day,  181  III.  73:  Burdick  v.  Peo- 
ple, 149  111.  600.  41  Am.  St.  Rep.  329;  Gund- 
ling  z.  Chicago,  176  111.  340. 

Indiana. — Crawfordsville    p.    Braden,  130 
Ind.   149,  30  Am.  St    Rep.  214;  Hockeit  v. 
Stale,  105  Ind.  250,  55  Am.  Rep.  201;  Eastman 
v.  State,   109    Ind.   278,   58  Am.    Rep.  400 
Mitchell  v.  William:-,  27  Ind.  62. 

Iowa.  —  State  v.  Schlenker.  112  Iowa  642 
Our  House  No.  2  v.  State.  4  Greene  (Iowa)  172 

Kansas.  —  Crawford  -■.  Topeka,  51  Kan 
756,  37  Am.  St.  Rep.  323. 

Kentucky. —  Dunn  v.  Com..  (Ky.  1899)  49  S. 
W.  Rep.  813;  Driscoll  v.  Com..  93  Ky.  393. 

Maryland.  —  Ford  v.  State,  85  Md.  465.  60 
Am.  St.  Rep.  337. 

Massachusetts.  —  Com.  v.  Bearse,  132  Mass. 
542,  42  Am.  Rep,  450. 

Minnesota.  —  State  v.  Smith,  5S  Minn.  35. 

Missouri.  —  Bluedorn  v.  Missouri  Pac.  R. 
Co.,  10S  Mo.  439,  32  Am.  St.  Rep.  615;  State 
v.  Layton,  160  Mo.  474. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  ?'.  State. 
47  Neb.  549,  53  Am.  St.  Rep.  557. 

Xew  Hampshire.  —  State  v.  Forcier,  65  N. 
H  42. 

New  York.  —  People  v.  Warden,  144  N.  Y. 
529,  affirming  81  Hun  (N.  Y.)  434;  Peopb:  v. 
Rosenberg,  67  Hun  (N.  V.)  52;  People  v. 
Warden,  157  N.  Y.  116,  68  Am.  St.  Rep.  763; 
Matter  of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  Rochester  v.  West,  164  N.  Y.  510,  affirm- 
ing 29  N.  Y.  App.  Div.  125.  See  also  V.  S. 
Illuminating  Co.  v.  Grant,  55  Hun  (N.  Y.)  222. 

Ohio.  —  See  Cincinnati  St.  R.  Co.  v.  Cincin- 
nati, etc.,  R  Co  ,  1  Ohio  Dec.  542,  32  Cine.  L. 
Bui.  4. 

Pennsylvania.  —  Com.  v.  Bealty,  15  Pa. 
Super.  Ct.  5. 

South  Carolina.  —  Stehmeyer  v.  Charleston. 
53  S.  Car.  259. 

Vermont.  —  Thorpe  v.  Rutland,  etc.,  R.  Co., 
27  Vt.  140,  62  Am.  Dec.  625. 

IVest 'Virginia. — State  -'.  Goodwill.  33  W. 
Va.  179,  25  Am.  St.  Rep  863. 

Wisconsin .  —  Wisconsin  Keeley  Institute  Co. 
-'.  Milwaukee  County,  95  Wis.  153,  60  Am.  St. 
Rep.  105;  State  v.  Heinemann,  80  Wis.  253,  27 
Am.  St.  Rep  34. 

6.  Billboards.  —  Rochester  v.  West,  164  N.  Y. 
510,  affirming  29  N.  V.  App  Div.  125  See 
also  Crawford  v.  Topeka,  51  Kan  756,  37  Am. 
St.  Rep.  323. 

A  Prohibition  of  the  erection  of  structures 
upon  the  lot  line,  however  safe  they  might  be, 
Vol  u  me  XXII. 
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Fire  Escapes.  — A  municipal  corporation  can,  under  its  general  police  power, 
compel  the  owner  of  public  halls  and  theatres  to  provide  means  to  prevent 
fires  and  to  supply  fire  escapes  in  case  of  fire.1 

Distribution  of  Circulars.  — ■  An  ordinance  prohibiting  the  distribution  of  circu- 
lars in  the  streets  is  within  the  police  power,  as  its  evident  object  is  to  prevent 
the  littering  of  the  streets  and  the  frightening  of  horses,  and  it  thus  tends  to 
protect  the  inhabitants  from  danger  as  they  pass  along  the  streets.8 

Blasting.  —  It  is  within  the  police  power  of  a  municipality,  when  deemed 
necessary  for  public  safety,  to  prohibit  the  blasting  of  rocks  with  gunpowder 
within  the  city  limits  without  the  written  consent  of  the  board  of  aldermen. 
And  this  is  not  such  a  taking  of  property  as  to  be  beyond  the  police  power.3 

Hoistways.  —  It  is  a  proper  police  regulation  to  require  hoistways  in  stores 
and  other  buildings  to  be  inclosed  by  a  railing  and  closed  by  a  trap  door  after 
the  completion  of  each  day's  business.4 

Lighting  streets.  —  The  lighting  of  streets  and  public  places  being  necessary 
to  protect  the  lives  and  property  of  the  citizens,  a  city  may  properly  make 
provision  therefor.5 

4.  Peace  and  Order.  —  The  police  power  is  commonly  exercised  for  the 
purpose  of  preserving  peace  and  maintaining  good  order  throughout  the  state 
or  municipality.6 

Camp  Meetings.  —  Thus  the  state  may  prohibit  peddling,  or  selling  refresh- 
ments or  liquors,  or  engaging  in  gaming  or  horseracing,  within  a  prescribed 
distance  from  the  place  where  a  camp  meeting  is  being  held,  without  permis- 
sion from  the  authorities.7 

Shanty  Boatmen.  —  It  is  within  the  police  power  of  the  state  to  make  it  a 
misdemeanor  for  any  person  to  reside  upon  any  boat  or  other  water-craft  in 
navigable  rivers  within  the  jurisdiction  of  the  state,  without  procuring  a 
license  to  do  so.8 


would  be  an  unwarranted  invasion  of  private 
right,  and  is  without  legislative  authority. 
Crawford  v.  Topeka,  51  Kan.  756,  37  Am.  St. 
Rep.  323. 

1.  Fire  Escapes. —  State  v.  Heidenhain,  42 
La.  Ann.  483,  21  Am.  St.  Rep.  388. 

2.  Wettengel  r.  Denver,  20  Colo.  552. 

3.  Blasting.  —  Com.  v.  Parks,  155  Mass.  531. 

4.  Hoistways.  —  New  York  v.  Williams,  15 
N.  Y.  502,  affirming  4  E.  D.  Smith  (N.  Y.)  516. 

6.  Crawfordsville  v.  Braden,  130  Ind.  149, 
30  Am.  St.  Rep.  214. 

6.  Peace  and  Good  Order  —  United  States.  — 
Patterson  v.  Kentucky,  97  U.  S.  501;  Barbier 
v.  Connolly,  113  U.  S.  27;  Hannibal,  etc.,  R. 
Co.  v.  Husen,  95  U.  S.  465. 

Alabama.  —  American  Union  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  67  Ala.  26,  42  Am. 
Rep.  90;  Birmingham  Mineral  R.  Co.  v.  Par- 
sons, 100  Ala.  662,  46  Am.  St.  Rep.  92;  Van 
Hook  v.  Selina,  70  Ala.  361,  45  Am.  Rep.  85. 

Arkansas.  —  Dabbs  v.  State,  39  Ark.  353,  43 
Am.  Rep.  275. 

California.  —  Woodward  v.  Fruitvale  Sani- 
tary Dist..  99  Cal.  554. 

Colorado.  —  In  re  House  Bill  No.  147,  23 
Colo.  504.  See  also  Farmers'  Independent 
Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo. 
513.  55  Am.  St.  Rep.  149. 

Connecticut.  —  Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  63. 

Delaivare.  —  Philadelphia,  etc.,  R.  Co.  v. 
Bowers,  4  Houst.  (Del.)  506. 

Georgia.  —  Braddv  v.  Milledgeville,  74  Ga. 
516,  58  Am.  Rep.  443. 

Illinois.  —  Harmon  v.  Chicago,  110  111.  400, 


51  Am.  Rep.  698;  Culver  v.  Streator,  130  III. 
238;  Dunne  v.  People,  94  111.  120,  34  Am.  Rep. 
213;  Wice  v.  Chicago,  etc.,  R.  Co.,  193  111.  35, 
Burdick  v.  People,  149  111.  600.  41  Am.  Si. 
Rep.  329;  Saxton  v.  Peoria,  75  111.  App.  397. 
Indiana.  —  Mitchell  v.  Williams,  27  Ind.  62. 
Iowa.  —  State  v.  Schlenker,  112  Iowa  642. 
Kentucky.  —  Dunn  v.  Com.,  (Ky.  1899)  49  S. 
W.  Rep.  813. 

Massachusetts .  —  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25;  Sawyer  v.  Davis,  136 
Mass.  239,  49  Am.  Rep.  27;  Com.  v.  Cutter, 
156  Mass.  52. 

New  Jersey.  —  Muhlenbrinck  v.  Long  Branch 
Com'rs,  42  N.  J.  L.  364,  36  Am.  Rep.  518. 

North  Carolina.  —  State  v.  Sum merfield,  107 
N.  Car.  895. 

Pennsylvania. — Ordway  v.  Cornelius,  23 
Pa.  Co.  Ct.  28r;  Com.  v.  Beatty,  15  Pa.  Super. 
Ct.  5. 

South  Dakota.  —  State  v.  Scougal,  3  S.  Dak. 
55,  44  Am.  St.  Rep.  75°- 

Vermont.  —  Thorpe  v.  Rutland,  etc.,  R.  Co., 
27  Vt.  140,  62  Am.  Dec.  625. 

Virginia.  —  Lacey  v.  Palmer,  93  Va.  159,  57 
Am.  St.  Rep.  795;  Wallace  v.  Richmond,  94 
Va.  204. 

Wisconsin .  — Wisconsin  Keeley  Institute  Co. 
v.  Milwaukee  County,  95  Wis.  153,  60  Am.  St. 
Rep.  105;  State  v.  Heinemann,  80  Wis.  253,  27 
Am.  St.  Rep.  34 

7.  Camp  Meetings.  —  Meyers  v.  Baker,  120 
111.  567,  60  Am.  Rep.  580;  Com.  v.  Bearse,  132 
Mass.  542,  42  Am.  Rep.  450;  State  v.  Read,  12 
R.  I.  137. 

8.  Robertson  v.  Com.,  101  Ky.  285. 
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Public  Morals, 


Houses  of  Prostitution.  —  A  city  may,  in  the  interests  of  public  order,  assign 
limits  beyond  which  houses  of  prostitution  shall  not  be  permitted.1 

Street  Noises.  —  A  city  may  forbid  the  beating  of  drums  in  the  streets  of  a 
city  without  a  permit  from  the  mayor.2 

Public  Meetings  in  streets.  —  It  has  been  held  competent  for  a  city,  in  the 
exercise  of  its  police  power,  to  prohibit  public  meetings  or  gatherings  on  its 
streets  without  a  permit  from  the  mayor.3 

5.  Public  Morals.  —  Another  object  of  the  police  power  is  to  protect  the 
public  morals,  by  regulating  or  preventing  such  acts,  practices,  and  occu- 
pations as  are  in  themselves  immoral  or  indecent,  or  have  a  tendency  to 
promote  immorality  and  indecency.4 

Drunkenness.  —  Accordingly  the  legislature  has  constitutional  authority  to 
enact  a  law  providing  for  the  punishment  of  drunkenness.5 

Prostitution.  —  The  regulation  and  suppression  of  prostitutes  and  houses  of 
prostitution  is  also  within  the  police  power.6 

Obscene  Publications  of  all  kinds  may  be  suppressed  under  the  police  power.7 

Gambling.  —  Enactments  having  for  their  object  the  suppression  of  gam- 
bling are  also  within  the  legitimate  scope  of  the  police  power.8 

Liquor  Traffic.  —  The  legislature  has  the  right  to  regulate  by  law  the  sale  of 
any  article,  the  use  of  which  would  be  detrimental  to  the  morals  of  the 


1.  L'Hote  v.  New  Orleans,  51  La.  Ann.  93. 

2.  Wilkes  Barre  v.  Garebed,  9  Kulp  (Pa.)  273. 

3.  Bloomington  v.  Richardson,  38  111. 
A  pp.  60 

4.  Public  Morals  —  United  States.  —  Lavvton 
v.  Steele,  152  U.  S.  133;  Palterson  v.  Kentucky , 
97  U.  S.  501;  Barbier  v.  Connolly,  113  U.  S. 
27;  Boston  Beer  Co.  v.  Massachusetts,  97  U. 
S.  25;  New  Orleans  Waterworks  Co.  v.  St. 
Tammany  Water-works  Co.,  14  Fed.  Rep.  194; 
Stone  v.  Mississippi,  101  U.  S.  814.  See  also 
In  re  Considine,  83  Fed.  Rep.  157. 

Alabama.  —  American  Union  Tel.  Co.  v 
Western  Union  Tel.  Co.,  67  Ala.  26,  42  Am. 
Rep.  90;  Birmingham  Mineral  R.  Co.  v.  Par- 
sons, 100  Ala.  662,  46  Am.  St.  Rep.  92;  Van 
Hook  v.  Selma,  70  Ala.  361,  45  Am.  Rep.  85. 

California.  —  Woodward  v.  Fruitvale  Sani- 
tary Dist.,  99  Cal.  554;  Ex p  Andrews,  18  Cal. 
678. 

Colorado.  —  In  re  House  Bill  No.  147,  23 
Colo.  504. 

Connecticut.  —  Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  63. 

Delaware.  —  Philadelphia,  etc  ,  R.  Co.  v. 
Bowers.  4  Houst.  (Del.)  506. 

Georgia.  —  Braddy  v.  Milledgeville,  74  Ga. 
516,  58  Am.  Rep.  443. 

Illinois.  —  Harmon  Chicago,  HD  111.  400, 
51  Am.  Rep.  6y8;  Gundling  v.  Chicago,  176  111. 
340;  Burdick  v.  People,  149  III.  600,  41  Am. 
St.  Rep.  329. 

Indiana.  —  Indianapolis  v.  Consumers  Gas 
Trust  Co.  140  Ind.  107,  49  Am.  St.  Rep.  183; 
Crawfordsville  v.  Braden,  130  Ind.  149,  30 
Am.  St.  Rep.  214. 

Iowa.  —  Our  House  No.  2  v.  State,  4  Greene 
(Iowa)  172. 

Kentucky.  —  Dunn  v.  Com.,  (Ky.  1899)  49  S. 
W.  Rep.  813. 

Maine.  —  State  v.  Hay,  29  Me.  457. 

Maryland.  —  Ford  v.  Stale,  85  Md.  465,  60 
Am.  St.  Rep.  337. 

Massachusetts.  —  Com.  v.  Colton,  8  Gray 
(Mass.)  488. 


Missouri.  —  State  v.  Lay  ton,  160  Mo.  474. 
New  Hampshire.  —  State  v.  Freeman,  3S  N. 
H.  426. 

New  Jersey.  —  Muhlenbrinck  v.  Long  Branch 
Com'rs,  42  N.  J.  L.  364,  36  Am.  Rep.  518. 

New  York.  —  Tanner  v.  Albion,  5  Hill  ( N. 
Y.)  121,  40  Am.  Dec.  337;  Wallack  v.  New 
York,  3  Hun  (N.  Y.)  87. 

Pennsylvania.  —  Com.  v.  Beatty,  15  Pa. 
Super.  Ct.  5;  Ordway  v.  Cornelius,  23  Pa.  Co. 
Ct.  281. 

South  Carolina.  —  Siehmeyer  v.  Charleston 
53  S.  Car.  259. 

Tennessee.  —  Nolin  v.  Franklin,  4  Yerg. 
(Tenn.)  163. 

Virginia.  —  Lacey  v.  Palmer,  93  Va.  159,  57 
Am.  St.  Rep.  795. 

Wisconsin.  —  State  v.  Heinemann,  80  Wis. 
253,  27  Am.  St.  Rep.  34;  Wisconsin  Keeley  In- 
stitute Co.  v.  Milwaukee  County,  95  Wis.  153, 
60  Am.  St.  Rep.  105. 

5.  Drunkenness.  —  Com.  v.  Morrisey,  157 
Mass.  471. 

6.  Prostitution.  —  Lawton  v.  Steele.  152  U.  S. 
133;  Dabbs  v.  State.  39  Ark.  353,  43  Am. 
Rep.  275;  Dunn  v.  Com.,  (Ky.  1899)49  S.  W. 
Rep  813;  L'Hote  v.  New  Orleans,  51  La.  Ann. 
93;  Slate  v.  Williams.  11  S.  Car.  288.  See  also 
the  title  Disorderly  Houses,  vol.  9,  p.  508. 

7.  Obscene  Publication.  —  Lawton  v.  Steele. 
152  U.  S.  133;  Dabbs  v.  State,  39  Ark.  353,  43 
Am.  Rep.  275.  See  also  Thompson  v.  State, 
17  Tex.  App.  253. 

8.  Gambling. —  Lavvton  v.  Steele,  152  U.  S. 
133;  Dabbs  State,  39  Atk.  353,  43  Am.  Rep. 
275;  Exp.  Tuttle,  91  Cal.  589;  Booth  v.  Peo- 
ple, 186  111.  43,  78  Am.  St.  Rep.  229;  State  v. 
Burgdoerfer,  107  Mo.  1. 

Lotteries.  —  Stone  v.  Mississippi,  101  U.  S. 
814;  Dabbs  v.  State,  39  Ark.  353,  43  Am.  Rep. 
275;  Stale  v.  Dobard,  45  La.  Ann.  1412;  Ford 
v.  State,  85  Md.  465,  60  Am.  Si.  Rep.  337.  See 
also  Ballock  v.  State,  73  Md.  1,  25  Am.  St. 
Rep.  559;  Moore  v.  State,  4S  Miss.  147,  12  Am. 
Rep.  367, 
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people.1  Hence  the  traffic  in  intoxicating  liquors  is  universally  recognized 
as  a  proper  subject  for  police  regulation,  and  may  be  controlled,  restricted,  or 
even  totally  prohibited,2  without  violating  any  constitutional  right.3 

Opium.  —  And  on  the  same  ground  laws  restraining  the  sale,  possession,  and 
use  of  opium  have  been  sustained.4 

Cruelty  to  Animals  may  be  prohibited  in  the  exercise  of  the  police  power.5 

Prevention  and  Detection  of  Crime.  —  It  has  been  held  to  be  within  the  police 
power,  for  the  prevention  and  detection  of  crime,  to  forbid  burials  within  a 
city  until  a  permit  was  obtained  from  the  city  clerk;6  and  to  forbid  the  pur- 
chase of  junk  from  minors  who  are  known  to  be  such,  the  object  being  to 
prevent  children  from  becoming  thieves.7 

lighting  streets.  —  A  city  has  inherent  power  to  provide  for  the  light  ing  of 
its  streets  and  public  places  as  a  check  on  immorality. te 

6.  Protection  of  Property.  —  It  is  a  well-established  function  of  the  police 
power  to  protect  the  property  of  the  citizens.9 

Mob  Violence.  —  Accordingly  statutes  giving  to  the  owner  of  property 
destroyed  by  mob  violence  an  action  against  the  city  or  county  are  within  the 
police  power.10 

7.  General  Welfare.  —  The  real  object  of  the  police  power,  and  that  indeed 
which  in  its  broad  sense  includes  every  instance  of  its  exercise,  is  the  securing 
of  the  general  welfare,  comfort,  and  convenience  of  the  citizen,11  and  under 


1.  Sards  v.  Com.,  83  Ky.  327;  State  v.  Gur- 
ney,  37  Me.  156  58  Am.  Dec.  782. 

2.  Intoxicating  Liquors  —  United  Stales.  - — 
Lawton  v.  Steele,  152  U.  S.  133;  Mugler  v. 
Kansas,  123  U.  S.  623. 

Arkansas.  —  Dabbs  v.  State,  39  Ark.  353,  43 
Am.  Rep.  275. 

California .  —  Foster  v.  Board  of  Police 
Com'rs,  102  Cal.  483,  41  Am.  St.  Rep.  194. 

Georgia.  —  Bagwell  v.  Lawrence  ville,  94  Ga. 
654. 

Illinois.  —  Schwuchow  v.  Chicago,  68  111. 
444;  Ritchie  v.  People,  155  111.  98  46  Am.  St. 
Rep.  315. 

Kansas.  —  Matter  of  Jahn.  55  Kan.  694. 

Maine.  —  State  v.  Gurney,  37  Me.  156,  58 
Am.  Dec.  782. 

Maryland.  — Trageser  v.  Gray,  73  Md.  250, 
25  Am.  St.  Rep.  587. 

Minnesota.  —  State  v.  Ludwig,  21  Minn.  202. 

See  generally  the  title  Intoxicating  Liquors, 
vol.  17,  p.  189. 

3.  Boston  Beer  Co.  v.  Massachusetts,  97  U. 
S.  25;  Bartemeyer  v.  Iowa,  18  Wall.  (U.  S.) 
129. 

4.  Opium.  —  Ex  p.  Yung  Jon,  28  Fed.  Rep. 
308;  Ritchie  v.  People,  155  111.  98,  46  Am.  St. 
Rep.  315;  State  v.  Lee,  137  Mo.  143;  Ex  p.  Mon 
Luck,  29  Oregon  421,  54  Am.  St.  Rep.  804; 
State  v.  Ah  Chew,  16  Nev.  50,  40  Am.  Rep. 
488. 

Law  Restricting  Sale  of  Opium  Not  in  Restraint 
of  Trade.  —  Slate  v.  Lee.  137  Mo.  143. 

5.  See  St.  Louis  v.  Bell  Telephone  Co.,  96 
Mo.  623,  9  Am.  St.  Rep.  370.  See  generally 
the  title  Cruelty  to  Animals,  vol.  8,  p.  443. 

6.  Prevention  and  Detection  of  Crime.  —  Graves 
v.  Bloomington,  17  111.  App.  476. 

7.  Harrison  v.  Com.,  123  Pa.  Si.  508;  Com. 
v.  Baxter,  23  Pa.  Co.  Ct.  270. 

8.  Crawfordsville  <>.  Braden,  130  Ind.  149  30 
Am.  St.  Rep.  214. 

9.  Protection  of  Property  —  United  States.  — 
Patterson  v.  Kentucky,  97  U.  S.  501;  Barbier 
v,  Connolly,  113  U.  S.  27;  Boston  Beer  Co.  v. 


Massachusetts,  97  U.  S.  25;  Hannibal,  etc 
R.  Co.  v.  Husen,  95  U.  S.  465. 

Alabama  — American  Union  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  67  Ala.  26,  42  Am. 
Rep.  90;  Birmingham  Mineral  R.  Co.  v.  Par- 
sons, 100  Ala.  662,  46  Am.  Si.  Rep  92. 

Arkansas.  —  Dabbs  v.  State,  39  Ark.  353,  43 
Am.  Rep.  275. 

California .  —  Ingram  v.  Colgan,  106  Cal. 
113,  46  Am.  St.  Rep.  221. 

Colorado.  —  In  re  House  Bill  No.  147,  23 
Colo.  504. 

Connecticut.  —  Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  63. 

Delaware.  —  Philadelphia,  etc.,  R.  Co.  v. 
Bowers,  4  Houst.  (Del.)  506. 

Illinois.  —  Harmon  v.  Chicago,  110  111.  400, 
51  Am.  Rep.  698;  Burdick  v.  People,  149  III. 
600,  41  Am.  St.  Rep.  329. 

Iowa.  —  State  v.  Schlenker,  112  Iowa  642; 
Our  House  No.  2  v.  State,  4  Gteene  (Iowa)  172. 

Kentucky.  —  Dunn  v.  Com.,  (Ky.  1899)  49  S. 
W.  Rep.  813. 

Missouri.  —  Bluedorn  v.  Missouri  Pac.  R. 
Co.,  108  Mo.  439,  32  Am.  St.  Rep.  615. 

New  York.  —  People  v.  Warden,  144  N.  V, 
529,  affirming  81  Hun  (N.  Y.)  434. 

Pennsylvania.  —  Com.  v.  Baxter.  23  Pa.  Co. 
Ct.  270;  Harrison  v.  Com.,  123  Pa.  St.  508. 

South  Dakota.  —  State  v.  Scougal,  3  S.  Dak 
55,  44  Am.  St.  Rep  756. 

Vermont.  —  Thorpe  v.  Rutland,  etc.,  R.  Co  , 
27  Vt.  140,  62  Am.  Dec.  625. 

10.  Mob  Violence.  —  Chica.  o  v.  Manhattan 
Cement  Co.,  178  111.  372,  69  Am.  St.  Rep.  32; 
Darlington  v.  New  York,  31  N.  Y.  164,  88  Am. 
Dec.  248;  Allegheny  County  v.  Gibson,  90  Pa. 
St.  397,  35  Am.  Rep.  670. 

11.  General  Welfare  —  United  States.  —  Han- 
nibal, etc.,  R.  Co.  v.  Husen,  95  U  S.  465;  State 
v.  Kansas  City,  etc.,  R.  Co.,  32  Fed.  Rep.  722; 
Dent  v.  West  Virginia,  129  U.  S.  122. 

California.  —  Ingram  v.  Colgan,  106  Cal. 
113,  46  Am.  St.  Rep.  221. 

Illinois.  —  Ritchie  v.  People,  155  111.  98,  46 
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this  head  may  be  classed  many  cases  of  the  exercise  of  this  power,  not 
previously  mentioned. 

Laws  for  the  Confinement  of  the  insane  have  been  upheld  as  a  proper  exercise  of 

the  police  power. 1 

The  Restraint  of  Vagrants  and  Beggars  is  a  proper  subject  for  the  exercise  of  the 

police  power.2 

Fire  Protection.  —  It  is  a  function  of  the  police  power  to  provide  for  protec- 
tion against  fire  by  establishing  fire  limits  and  prohibiting  therein  the 
erection  of  buildings  of  inflammable  materials,3  prohibiting  or  regulating  the 
storing  or  keeping  of  inflammable  or  explosive  substances,4  and  other  like 

regulations.5 

Building  Regulations.  —  It  is  within  the  police  power  to  prescribe  reasonable 
regulations  with  reference  to  the  erection  of  new  buildings  or  the  alteration  or 
repair  of  old  buildings.6 

Telegraph  and  Telephone  Wires.  —  The  governing  body  of  a  municipality  has  the 
undoubted  right  in  the  exercise  of  the  police  power  to  regulate  the  location 
of  the  poles  and  the  stringing  of  the  wires  of  a  telephone  or  telegraph  com- 
pany,7 and  to  order  the  placing  of  wires  under  ground  whenever,  in  the  exer- 
cise of  a  fair  discretion,  it  decides  that  public  interests  require  it  to  be  done.* 

Extermination  of  Noxious  Animals.  —  It  is  within  the  police  power  of  the  state  to 
provide  for  the  payment  of  a  bounty  for  the  scalps  of  noxious  animals,  such 
as  coyotes.9 


Am.  Si.  Rep.  315;  Meadowcrof t  v.  People,  163 
111.  56,  54  Am.  St.  Rep.  447;  Culver  v.  Streator, 
1311  111.  238;  Wice  v.  Chicago,  etc.,  R.  Co..  193 
III.  351;  Gundling  v.  Chicago,  176  111.  340; 
In  re  Day,  181  111.  73;  Burdick  v.  People,  149 
111.  600,  41  Am  St.  Rep.  329. 

Indiana.  —  Hockelt  v.  State,  105  Ind.  250, 
55  Am.  Rep.  201;  Eastman  v.  State,  109  Ind. 
278.  58  Am.  Rep.  400;  Mitchell  v.  Williams,  27 
Ind.  62. 

Iowa.  — State  v.  Schlenker,  112  Iowa  642. 
Massachusetts. — Com.  v.  Bearse,  132  Mass. 
542,  42  Am  Rep.  450. 

Missouri.  —  Bluedorn  v.  Missouri  Pac.  R. 
Co.   10S  Mo.  439,  32  Am.  St.  Rep.  615. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  State, 
47  ^2b.  549,  53  Am.  St.  Rep.  557. 

Ne-to  York  —  People  v.  Rosenberg,  67  Hun 
(NT.  Y  )  52;  People  v.  Warden,  144  N.  Y.  529, 
affirming  81  Hun  (N.  Y.)  434;  People  v. 
Warden,  157  N  Y.  116,  68  Am.  St.  Rep.  763; 

N.  Y.  98,  50  Am.  Rep. 


State  v.  Summerfield,  107 


Matter  of  Jacobs, 
636. 

North  Carolina.  — 
N.  Car.  895. 

Oregon.  —  Slate  v.  Randolph,  23  Oregon  74, 
37  Am.  St.  Rep.  655. 

Pennsylvania. — Com.  v.  Beatty,  15  Pa. 
Supsr.  Ct.  5. 

Vermont.  —  Thorpe  v.  Rutland,  etc.,  R.  Co., 
27  Vt.  140,  62  Am.  Dec.  625. 

West  Virginia.  —  State  v.  Goodwill,  33  W. 
Va.  179,  25  Am.  St.  Rep.  863. 

Wisconsin.  —  Wisconsin  Keeley  Institute  Co. 
v.  Milwaukee  County,  05  Wis.  153,  60  Am.  St. 
Rep.  105;  Slate  v.  Heinemann,  80  Wis.  253,  27 
Am.  St.  Rep.  34. 

1.  See  Lawton  v.  Steele,  152  U.  S.  133. 

2.  See  Lawton  v.  Steele,  152  U.  S.  133;  St. 
Louis  v.  Bell  Telephone  Co.,  96  Mo.  623,  9 
Am.  St.  Rep.  370.  See  generally  the  title 
Vagrancy. 

3.  Fire  Limits. —  Crawford  v.  Topeka,  51 
Kan.  756,  37  Am.  St.  Rep.  323  New  York  Fire 
Dept.  v,  Gilmour,  149  N.  Y.  453,  52  Am.  St. 


Rep.  748.  See  also  Lawton  v.  Steele,  152  U. 
S.  133;  New  York  Health  Dept.  v.  Trinity 
Church,  145  N.  Y.  32,  45  Am.  St.  Rep.  579. 
See  the  title  Fire  Limits,  vol.  13,  p.  396. 

4.  Storing  Inflammable  or  Explosive  Substances. 
—  Richmond  w.  Dudley.  129  Ind.  112,  28  Am. 
St.  Rep.  180;  Waters  Pierce  Oil  Co.  v.  New 
Iberia,  47  La.  Ann.  863;  Fisher  v.  McGirr,  1 
Gray  (Mass.)  27,  61  Am.  Dec  381;  New  Yoik 
Fire  Dept.  v.  Gilmour,  149  N.  Y.  453,  53  Am. 
St.  Rep.  748;  Foote  v.  New  York  Fire  Dept  ,  5 
Hill  (N.  Y.)  99.  See  also  Williams  v.  Augusta, 
4  Ga.  509;  Barnacoat  v.  Six  Quarter  Casks 
Gunpowder,  1  Met.  (Mass.)  225. 

6.  Demolition  of  Buildings  in  Path  of  Conflagra- 
tion.—  Surocco  v.  Geary.  3  Cal.  70,  58  Am 
Dec.  385;  McDonald  v.  Red  Wing,  13  Minn. 
38;  American  Print  Works  v.  Lawience,  21  N 
J.  L.  248,  23  N.  J.  L.  590,  57  Am.  Dec.  420, 
affirming  23  N.  J.  L.  g;  New  York  v.  Lord,  18 
Wend.  (N.  Y.)  138,  17  Wend.  (N.  Y.)  285;  Stone 
v.  New  York,  25  Wend.  (N.  Y.)  157;  Russell  v. 
New  York,  2  Den.  (N.  Y.)  461.  Sec  also  Law- 
ton  u.  Sieele,  152  U.  S.  133. 

Prohibition  of  Smoking  in  Crowded  Halls.  — 
State  v.  Heidenhain,  42  La.  Ann.  483,  21  Am. 
St.  Rep.  388. 

Electric  Wires.  —  A  city  may,  under  the  police 
power,  prohibit  the  suspension  of  electtic 
wires  over  or  upon  the  roofs  of  buildings  when 
it  is  apparent  that  this  practice  is  dangerous 
both  as  being  liable  to  originate  fires  and  as 
creating  obstructions  to  the  exiinguishment  of 
fires  otherwise  originated.  Electric  Imp.  Co. 
v.  San  Francisco  County,  45  Fed.  Rep.  593. 

6.  Building  Regulations.  —  Mt.  Vernon  First 
Nat.  Bank  v.  Sarlls,  129  Ind.  201,  28  Am.  St. 
Rep.  185;  Easton  v.  Covey,  74  Md.  262;  Peo- 
ple v.  D'Oench,  in  N.  Y.  359. 

7.  Barhite  v.  Home  Telephone  Co.,  50  N.  Y. 
App.  Div.  25. 

8.  Northwestern  Telephone  Exch.  Co.  v. 
Minneapolis,  81  Minn.  140. 

9.  Ingram  v.  Colgan,  106  Cal.  113,  46  Am. 
St.  Rep.  221, 
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Streets,  Highways,  and  Sidewalks.  —  It  is  within  the  police  power  to  establish  1 
and  regulate  the  use  of  streets,2  highways,3  and  sidewalks,4  and  to  provide 
for  the  keeping  of  the  same  in  good  order.5 

Game  laws.  —  The  preservation  of  game  and  fish  has  always  been  treated  as 
within  the  proper  domain  of  the  police  power,  and  laws  limiting  the  season 
within  which  birds  and  wild  animals  may  be  killed  or  exposed  for  sale,  and 
prescribing  the  time  and  manner  in  which  fish  may  be  caught,  have  been 
repeatedly  upheld  by  the  courts." 

Sabbath  Observance.  —  It  is  within  the  police  power  to  compel  an  observance 
of  the  sabbath  day  by  prohibiting  engaging  in  secular  or  business  pursuits  on 
that  day.7 

Party  Walls.  —  Laws  regulating  party  walls  are  not  unauthorized  violations 


1.  Establishment. —  Jones  v.  Brim,  165  U.  S. 
1S0;  New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.!  115  U.  S.  650. 

2.  Use  of  Streets.  —  Montgomery  v.  Parker, 

114  Ala.  118,  62  Am.  St.  Rep.  95;  Crawford  v. 
Topeka,  51  Kan.  756,  37  Am.  St.  Rep.  323; 
Ex  p.  Bourgeois,  60  Miss.  663,  45  Am.  Rep. 
420,  Trenton  Horse  R.  Co.  v.  Trenton,  53  N. 
j,  L.  132;  American  Rapid  Tel.  Co.  v.  Hess, 
125  X.  Y.  641,  21  Am.  St.  Rep.  764,  affirming 
(Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp.  536. 

Regulating  Speed  of  Street  Cars  and  Other  Vehi- 
c  es.  —  Lewis  v.  Cincinnati  St.  R.  Co.,  10  Ohio 
Dec.  53- 

Permit  for  Opening  of  Streets  by  Water  Com- 
pany.—  Lansdowne  v.  Water  Co.,  7  Del.  Co. 
Rep.  (Pa.)  506. 

Regulating  Cutting  of  Trees.  —  Consolidated 
Traction  Co.  v.  East  Orange  Tp.,  6r  N.  J.  L. 
202,  affirmed  63  N.  J.  L.  669. 

Removal  of  Obstructions  in  Streets  such  as  lamp 
posts,  etc.  New  Orleans  Gas  Light  Co.  v. 
Hart,  40  La.  Ann.  474.  8  Am.  St.  Rep.  544. 

Imposition  of  License  Fee  on  Vehicles.  —  Bowser 
-'.  Thompson,  103  Ky.  331.  Compare  Stale  v. 
Bruce,  23  Wash.  777. 

Stoppage  of  Vehicles.  —  A  regulation  of  the 
board  of  aldermen  which  prohibits  any  person 
from  allowing  his  vehicle  to  stop  in  a  public 
street  for  a  longer  time  than  twenty  minutes  is 
a  valid  police  regulation.  And  the  fact  that  a 
person  charged  with  a  violation  thereof  had  a 
license  from  the  state  as  a  hawker  and  peddler 
is  immaterial,  as  his  license  does  not  authorize 
him  to  violate  the  police  regulations  of  the 
citv.    Com.  v.  Fenton,  139  Mass.  195. 

3.  Highways.  — Jones  v.  Brim.  165  U.  S.  180; 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co., 

115  U.  S.  650;  Twilley  v.  Perkins,  77  Md.  252; 
State  v.  Yopp,  97  N.  Car.  477,  2  Am.  St.  Rep. 
305- 

The  right  to  regulate  highways,  both  the 
natural  waterways  and  rivers,  as  well  as 
roads,  is  a  recognized  and  comprehensive 
branch  of  stale  sovereignty,  usually  classed 
as  a  part  of  the  police  power.  Henry  v. 
Roberts  50  Fed.  Rep.  902. 

4.  Sidewalks.  —  State  v.  Summerfield,  107  N 
Car.  895.    See  generally  the  title  Streets  and 
Sidewalks. 

5.  Paving  and  Repairing  of  Sidewalks.  —  The 

duty  of  paving  and  repairing  a  sidewalk  in 
front  of  his  properly  may  be  imposed  upon  the 
property  owner  as  a  police  regulation.  But 
the  police  power  in  such  cases  ought  not  to  be 
exercised  so  as  to  impose  any  burden  beyond 

32  C.  pf  L.— 59  92'; 


what  is  necessary  to  the  end  proposed.  James 
v.  Pine  Bluff,  49  Ark.  199;  Kirby  v.  Boylston 
Market  Assoc.,  14  Gray  (Mass.)  249,  74  Am. 
Dec.  682;  Macon  v.  Patty,  57  Miss.  378.  34 
Am.  Rep.  451. 

Clearing  Away  Ice  and  Snow.  —  An  ordinance 
requiring  owners  or  occupiers  of  property  to 
clear  away  snow  and  ice  from  the  pavements 
or  sidewalks  contiguous  to  their  premises  is  a 
valid  exercise  of  the  police  power.  Flynn  v. 
Canton  Co.,  40  Md.  312,  17  Am.  Rep.  603; 
Goddard,  Petitioner,  16  Pick.  (Mass.)  504,  28 
Am.  Dec.  259;  Kirby  v.  Boylston  Market 
Assoc.,  14  Gray  (Mass.)  249,  74  Am.  Dec.  682. 
Contra,  Gtidley  v.  Bloomington,  88  111.  554,  30 
Am.  Rep.  566;  Chicago  v.  O'Brien,  111  III. 
532,  53  Am.  Rep.  640. 

6.  Game  Laws  —  United  States.  —  Lawton  v. 
Steele,  152  U.  S.  133. 

California.  —  Ex  Maier,  103  Cal.  476.  42 
Am.  St.  Rep.  129. 

Illinois.  —  American  1-xpress  Co.  v.  People, 
133  111.  649,  23  Am.  St   R<  ,  .  641. 

Indiana.  —  State  v.  Le..  ^,  134  Ind.  250. 

Minnesota.  —  State  v.  Rodman,  58  Minn.  393; 
State  v.  Chapel,  64  Minn.  130,  58  Am.  St.  Rep. 
524.  See  also  State  v.  Mrozinski,  59  Minn. 
465. 

Missouri.  —  State  v.  Randolph,  1  Mo.  App. 
15. 

See  generally  the  title  Game  and  Game 
Laws,  vol.  14,  p.  654. 

7.  Sabbath  Observance. —  Petit  v.  Minnesota, 
177  U.  S.  164,  affirming  State  v.  Petit,  74  Minn. 
376;  Hennington  v  Georgia,  163  U.  S.  209; 
People  v.  Bellet,  99  Mich.  151,  41  Am.  St. 
Rep.  589;  State  v.  Ludwig,  21  Minn.  202:  St. 
Louis  v.  Bell  Telephone  Co.,  96  Mo.  623,  9 
Am.  St.  Rep.  370;  Ex  p.  Kennedy,  (Tex.  Crim. 
1900)  58  S.  W.  Rep.  129. 

The  Better  Reason  for  maintaining  the  police 
power  to  prohibit  citizens  from  engaging  in 
secular  pursuits  on  Sunday  is  the  necessity  of 
such  regulation  as  a  sanitary  measure.  As  10 
those  employments  which  are  noiseless,  and 
harmless  in  themselves  and  conducted  in  a 
manner  not  calculated  to  offend  those  who, 
from  religious  scruples,  observe  Sunday  as  the 
Lord's  day,  this  necessity  appears  to  be  the 
only  valid  source  of  legislative  power ;  and  this 
is  based  upon  the  fact  that  experience  has  de- 
monstrated that  one  day's  rest  is  requisite  for 
ihe  health  of  most  individuals,  and  not  all  in- 
dividuals possess  the  power  to  observe  a  day 
of  rest  of  theit  own  volition.  People  v.  Bellet, 
99  Mich.  151,  41  Am.  St.  Rep.  589. 
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of  the  property  or  rights  of  the  citizen,  but  reasonable  and  useful  police 
regulations.1 

irrigation.  —  The  police  power  extends  to  providing  for  the  distribution  of 
water  for  irrigation. ? 

Nuisances.  — The  police  power  extends  to  the  prevention  and  abatement  of 

nuisances.3 

Burning  of  Soft  Coal.  —  It  is  within  the  police  power  of  the  state  for  the  legis- 
lature to  declare  that  the  burning  of  soft  coal  within  certain  prescribed  limits 
of  a  city  is  detrimental  to  the  public  welfare  and  should  be  forbidden.4 

Running  at  Large  of  Stock.  —  The  police  power  of  a  municipality  extends  to 
restraining  and  prohibiting  cattle  and  other  stock  from  running  at  large  within 
the  corporate  limits.5 

Dogs.  —  The  police  power  of  the  state  has  been  used  to  a  greater  extent  to 
regulate  and  control  the  keeping  of  and  property  in  dogs  than  any  other 
class  of  domestic  animals.6  And  statutes  requiring  the  payment  of  a  license 
fee,  sometimes  denominated  a  tax,  for  the  keeping  of  dogs  are  very  usual,' 
as  also  are  provisions  requiring  all  dogs  running  at  large  to  be  muzzled.8 

Summary  Killing.  —  And  the  police  power  has  even  been  held  to  extend  to 
authorizing  the  summary  killing  of  dogs  found  running  at  large  contrary 
to  law.9 


1.  Party  Walls.  —  Hunt  v.  Ambruster,  17  N. 
J.  Eq.  20S.    See  the  title  Party  Walls,  ante. 

2.  Irrigation.  —  White  v.  Farmers'  Highline 
Canal,  elc,  Co.,  22  Colo.  191.  See  the  title 
Irrigation,  vol.  17,  p.  485. 

3.  Nuisances —  United  States. —  Lawton  v. 
Steele,  152  U.  S.  133. 

California.  —  Ex  p.  Casinello,  62  Cal.  538. 

District  of  Columbia.  —  Moses  v.  U.  S.,  16 
App.  Cas.  (D.  C.)  428. 

Georgia.  —  Dunbar  v.  Augusta,  90  Ga.  390; 
Morris  v.  Columbus,  102  Ga.  792,  66  Am.  St. 
Rep.  243. 

Illinois.  —  Goddard  v.  Jacksonville,  15  111. 
588,  60  Am.  Dec.  773,  note;  Chicago,  etc.,  R. 
Co.  v.  Joliet,  79  III.  25. 

Indiana.  —  Bepley  v.  State,  4  Ind.  264.  58 
Am.  Dec.  628;  Pittsburgh,  etc.,  R.  Co.  v. 
Brown,  67  Ind.  45,  33  Am.  Rep.  73. 

Kansas.  —  Crawford  v.  Topeka,  51  Kan.  756, 
37  Am.  St.  Rep.  323. 

Kentucky.  —  Knauerw.  Louisville,  (Ky.  1898) 
45  S.  W.  Rep.  510. 

Louisiana.  —  State  v.  Heidenhain,  42  La. 
Ann.  483,  21  Am.  St.  Rep.  388;  Kennedy  v. 
Phelps,  10  La.  Ann.  227. 

Massachusetts.  —  Taunton  v.  Taylor,  116 
Mass.  254;  Com.  v.  Howe,  13  Gray  (Mass.)  26; 
Com.  v.  Owens,  114  Mass.  252;  Com.  v.  Certain 
Intoxicating  Liquors,  115  Mass.  153;  Com.  v. 
Colton,  8  Gray  (Mass.)  488;  Watertown  v. 
Mayo,  109  Mass.  315,  12  Am.  Rep.  694. 

Nebraska.  —  Horbach  v.  Omaha,  54  Neb.  83. 

New  Jersey.  —  Newark,  etc.,  R.  Co.  -'.  Hunt, 
50  N.  J.  L.  308;  Miller  v.  Craig,  11  N.  J.  Eq. 
r75.  See  also  Bregguglia  v.  Vineland,  53  N. 
J.  L.  168. 

Pennsylvania.  —  See  Philadelphia  v.  Bra- 
Dender,  9  Pa.  Dist.  697. 

See  generally  the  titles  Abatement  of 
Nuisances,  vol.  i,  p.  63;  Nuisances,  vol.  21, 
p.  679- 

4.  Soft  Coal.  —  Brooklyn  v.  Nassau  Electric 
R.  Co.,  44  N.  Y.  App.  Div.  462. 

5.  Stock.  —  State  v.  Tweedy,  115  N.  Car.  704; 
Jones  v.  Duncan,  127  N.  Car.  118;  Wilson  v. 
Beyers,  5  Wash.  303,  34  Am.  St.  Rep.  858. 


6.  Police  Regulation  of  Dogs  —  United  States. 
—  Sentell  v.  New  Orleans,  etc.,  R.  Co.,  166  U. 
S.  698. 

Georgia.  —  Griggs  v.  Macon,  103  Ga.  602,  68 
Am.  St.  Rep.  134. 

Illinois.  —  Cole  v.  Hall,  103  111.  30. 
Indiana.  —  Mitchell  v.  Williams,  27  Ind.  62; 
Haller  v.  Sheridan,  27  Ind.  494. 

Kentucky.  —  Com.  v.  Markham,  7  Bush 
(Ky.)  486. 

Massachusetts. — Com.  v.  Chase,  6  Cush. 
(Mass.)  248:  Com.  v.  Dow,  10  Met.  (Mass.)  382. 

Michigan. — Longyear  v.  Buck,  83  Mich. 
236. 

Minnesota.  —  Faribault  v.  Wilson,  34  Minn. 
254. 

Mississippi.  — Julienne  v.  Jackson,  69  Miss. 
34,  30  Am.  St.  Rep.  526. 

New  Hampshire.  —  Morey  v.  Brown,  42  N. 
H.  373- 

Texas.  —  Ex  p.  Cooper,  3  Tex.  App.  489,  30 
Am.  Rep.  152. 

Utah. — Jenkins  v.  Ballantyne,  8  Utah  245. 
Wisconsin.  —  Carter  v.  Dow,  16  Wis.  298; 
Tenney  v.  Lenz,  16  Wis.  566. 

7.  Dog  License  or  Tax.  —  Mitchell  v.  Williams, 
27  Ind.  62;  Mowery  v.  Salisbury,  82  N.  Car. 
175;  Ex  p.  Cooper,  3  Tex.  App.  489,  30  Am. 
Rep.  152.  See  also  Graham  v.  Smith,  100  Ga. 
434,  62  Am.  St.  Rep.  323;  Cole  v.  Hall,  103 
III.  30;  State  v.  Topeka,  36  Kan.  76,  59  Am. 
Rep.  529;  Com.  v.  Markham,  7  Bush  (Ky.)  486; 
Com.  v.  Palmer,  134  Mass.  537;  Longyear  v. 
Buck,  83  Mich.  236;  Carthage  v.  Rhodes,  101 
Mo.  175;  Hoist  v.  Roe,  39  Ohio  St.  340,  48  Am. 
Rep.  459. 

8.  Muzzling.  —  Walker  71.  Towle,  156  Ind. 

639;  Com.  v.  Chase,  6  Cush.  (Mass.)  248.  See 
also  Washington  v.  Meigs,  I  MacArthur  (D. 
C.)  53,  29  Am.  Rep.  578. 

9.  Summary  Killing  —  Connecticut.  —  Wilton 
v.  Weston,  48  Conn.  325. 

Illinois.  —  Leach  v.  Elwood,  3  111.  App.  453. 
Indiana.  —  Haller  v.  Sheridan,  27  Ind.  494; 
State  v.  Doe.  79  Ind.  9,  41  Am.  Rep.  599; 
Walker  v.  Towle,  156  Ind.  639;  Lowell  v.  Gath- 
right,  97  Ind.  313. 
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8.  Regulation  of  Business  and  Business  Enterprises  a.  In  General.  — It 
is  within  the  province  of  the  police  power  to  regulate  such  occupations  or 
business  enterprises  as  are  of  a  quasi-^whWc  nature,  or  as  may,  if  unrestricted  in 
their  exercise,  be  injurious  to  the  public  health,  safety  morals,  or  general 
welfare,1  even  though  they  may  be  perfectly  lawful  a  and  their  exercise  not 
a  nuisance  per  se.3 

Instances  of  Regulation  by  Police  Power.  —  Accordingly  it  has  been  held  that 
the  police  power  extends  to  regulating  the  location  and  conduct  of 
markets,1   victualing    shops,5    slaughter-houses,6    laundries,7  pawnshops,** 


A'n;.ra.r.  —  Independ  ence  v.  Trouvalle,  15 
Kin.  70;  State  v.  Topeka,  36  Kan.  76,  59  Am. 

Rep  529. 

Kentuckv.  —  Com.  v.  Markham,  7  Bush 
(Kv.)  486.' 

Massachusetts.  —  Blair  v.  Forehand,  100 
Mass.  136,  1  Am.  Rep.  94;  Tower  u.  Tower,  18 
Pick  (Mass.)  262;  Morewood  v.  Wakefield,  133 
M  i5S.  240. 

Michigan,  —  Heisrodt  v.  Hackett,  34  Mich. 
283,  22  Am.  Rep.  529. 

Minnesota.  —  Faribault  v.  Wilson,  34  Minn. 

25+-  , 

Mississippi.  — Julienne  v.  Jackson,  69  Miss. 
34,  30  Am.  St.  Rep.  526. 

Veto  Hampshire.  —  Morey  v.  Brown,  42  N. 
H  .  373- 

Xorth  Carolina.  —  Mowery  v.  Salisbury,  82 
N.  Car  175. 

Utah. — Jenkins  v.  Ballantyne,  8  Utah  245. 
B .it  see  Lynn  v.  State.  33  Tex.  Crim.  153. 

Dog  Must  Be  at  Large.  —  Lowell  v.  Gathright, 
97  I  id".  313 

What  Constitutes  "  Going   at   Large."  —  See 

Large  —  At  Large,  voi.  18,  p.  536;  Julienne 
v.  Jackson.  69  Miss.  34,  30  Am.  St.  Rep.  526; 
Nehr  v.  State,  35  Neb.  638. 

Accidental  Loss  of  Collar.  —  See  Heisrodt  v. 
Hackett.  34  Mich.  283,  22  Am.  Rep.  529. 

1.  Regulation  of  Business  Enterprises  —  Eng- 
land. —  See  Allnutt  v.  Inglis,  12  East  527;  Bolt 
v.  Stennett.  8  T.  R.  606. 

Unite  I  States  — Louisville,  etc.,  R.  Co.  v. 
Tennessee  R.  Commission,  19  Fed.  Rep.  679; 
New  Orleans  Water- Works  Co.  v.  Sr.  Tam- 
many Water  Works  Co.,  14  Fed.  Rep.  194; 
Humes  v.  Ft.  Smith,  93  Fed.  Rep.  857. 

Alabama.  —  Davis  v.  State,  68  Ala.  58,  44 
Am.  Rep.  128.  See  also  Mobile  v.  Yuille,  3 
Ala.  140,  36  Am.  Dec.  441. 

Arkansas.  —  Little  Rock  v.  Barton,  33  Ark. 
443;  Dabbs  v.  Slate,  39  Ark.  353,  43  Am.  Rep. 
275. 

Georgia. — Cosgrove  v.  Augusta,  103  Ga. 
835,  68  Am.  St.  Rep.  149. 

Illinois.  —  Munn  v.  People,  69  111.  80,  affirmed 
94  U.  S.  113;  Chicago  v.  Wilkie,  88  111.  App. 
3'5 

Indiana. —  Hockett  V.  State,  105  Ind.  250,  55 
Am.  Rep.  201. 

Kansas.  —  Blaker  v.  Hood,  53  Kan.  499. 

Kentucky.  —  Nash  v.  Page.  80  Ky.  539,  44 
Am.  Rep.  490. 

Maryland. — Chesapeake,  etc..  Telephone 
Co.  v.  Baltimore,  etc..  Tel.  Co.,  66  Md.  399,  59 
Am.  Rep.  167. 

Massachusetts.  —  See  Com.  v.  Stodder,  2 
Cush.  (Mass.)  =62,  48  Am.  Dec.  679. 

New  York. —  People  v.  Boston,  etc..  R.  Co., 
70  N.  Y.  569;  Bertholf  v.  O'Reilly,  74  N.  Y. 


509,  30  Am.  Rep.  323,  Buffalo  East  Side  R. 
Co.  v.  Buffalo  St  R.  Co.,  111  N.  Y.  132;  Peo- 
ple v.  King,  no  N.  Y.  418,  6  Am.  St.  Rep.  389; 
People  v.  Budd,  ir7  N.  Y.  1,  15  Am.  St.  Rep. 
460;  Brooklyn  v.  Nassau  Electric  R.  Co.,  44 
N.  Y.  App.  Div.  462. 

South  Carolina.  —  See  City  Council  v.  Pep- 
per, 1  Rich.  L.  (S.  Car.)  364. 

Wisconsin.  —  See  Morrill  v.  State,  38  Wis. 
428,  20  Am  Rep.  12. 

Immoral  Occupations.  —  See  supra,  this  seciion. 
Public  Morals. 

2.  Cosgrove  v.  Augusta,  103  Ga.  835,  68  Am. 
St.  Rep.  149. 

3.  Ex  p.  Lacey,  108  Cal.  326,  49  Am.  St. 
Rep.  93. 

4.  Markets. — Jacksonville  v.  Ledwith,  26 
Fla.  163,  23  Am.  St.  Rep.  558;  New  Orleans 
v.  Graffina,  52  La.  Ann.  1082,  78  Am.  St.  Rep. 
387;  State  v.  Namias,  49  La.  Ann.  618,  62 
Am.  St.  Rep.  657;  St.  Johnsbury  v.  Thomp- 
son, 59  Vt.  300.  See  also  Ex  p.  Bourgeois,  60 
Miss.  663,  45  Am.  Rep  420.  See  generally  the 
title  Markets,  vol.  19,  p.  1139. 

5.  Victualing  Shops.  —  St.  Johnsbury  v. 
Thompson,  59  Vt.  300. 

6.  Slaughterhouses  —  United  States. — 
Slaughter-House  Cases,  16  Wall.  (U.  S.)  36; 
In  re  Wong  Yung  Quy,  6  Savvy.  (U.  S.)  442; 
Butchers'  Union  Slaughter-House,  etc.,  Co.  v. 
Crescent  City  Live-stock  Landing,  etc.,  Co., 
in  U.  S.  746. 

Louisiana.  —  Viliavaso  v.  Parthet,  39  La. 
Ann.  247;  Darcantel  v.  People's  Slaughter- 
House,  etc  ,  Co.,  44  La.  Ann.  632;  New  Or- 
leans v.  Stafford,  27  La.  Ann.  417,  21  Am. 
Rep.  563. 

Massachusetts.  —  Spaulding  v.  Lowell,  23 
Pick.  (Mass.)  71. 

Michigan.  —  Gale  v.  Kalamazoo,  23  Mich. 
344,  9  Am.  Rep.  80. 

Ohio.  — Gall  v.  Cincinnati,  18  Ohio  St.  563. 
Oregon.  —  Portland  v.  Meyer.  32  Oregon  368, 
67  Am.  St.  Rep.  538. 

Pennsylvania.  —  Wartman  v.  Philadelphia, 
33  Pa.  St.  202. 

Vermont. — St.  Johnsbury  v.  Thompson,  59 
Vt.  300. 

7.  Laundries.  —  Soon  Hing  v.  Crowley,  113 
U.  S.  703;  Barbier  v.  Connolly,  113  U.  S.  27; 
Ex  p.  Moynier,  65  Cal.  33;  Matter  of  Hang 
Kie,  69  Cal.  149;  Ex  p.  Sing  Lee.  96  Cal.  354, 
31  Am.  St.  Rep  218 ,  New  Orleans  v.  Hop  Lee. 
104  La.  601. 

Limits  of  Power  over  Laundries.  —  Yick  Wo 
v.  Hopkins  118  U.  S.  356:  Stockton  Laundry 
Case,  26  Fed.  Rep  611.  See  also  In  re  Sam 
Kee,  31  Fed.  Rep  680. 

8.  Pawnshops.  —  Blaker  v.  Hood,  53  Kan. 
499;  State  v.  Itzcovitch,  49  La.  Ann.  366,  62 
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junkshops,1  second-hand  shops,2  and  the  business  of  beating  carpets  by  steam 
power.3  So  also  the  business  of  wharves  4  and  warehouses  5  may  be  regulated, 
and  experience  has  demonstrated  the  necessity  of  establishing  police  regu- 
lations for  the  working  of  coal  mines  in  order  to  protect  the  health  and  safety 
of  persons  employed  therein.6  Hawking  and  peddling  is  another  instance 
of  a  business  subject  to  police  regulations,7  and  the  keepers  of  billiard  tables, 
being  not  recognized  as  exercising  a  useful  occupation,  are  undoubtedly  sub- 
ject to  regulation  by  the  state  and  by  municipal  authorities.8 

b.  Occupations  Requiring  Special  Qualifications.  —  The  right  to 
labor  and  enjoy  the  rewards  thereof  is  a  natural  right  which  may  not  be  un- 
reasonably interfered  with  by  legislation.  Where,  however,  the  pursuit  con- 
cerns, in  a  direct  manner,  the  public  health  and  welfare,  and  is  of  such  a 
character  as  to  require  a  special  course  of  study  or  training,  or  experience,  to 
qualify  one  to  pursue  such  occupation  with  safety  to  the  public  interests, 
it  is  within  the  competency  of  the  general  assembly  to  enact  reasonable 
regulations  to  protect  the  public  against  the  evils  which  may  result  from 
incapacity  and  ignorance.9 

Physicians  and  Pharmacists.  —  Accordingly  the  state  may  prohibit  the  practice 
of  medicine  or  surgery  by  persons  not  licensed,10  or  the  retailing,  compound- 
ing, or  dispensing  of  medicines  by  any  other  person  than  a  registered 
pharmacist.11 

Practice  of  Law.  —  And  so  long  as  the  legislature  does  not  infringe  upon  the 
powers  properly  belonging  to  the  courts  it  may  prescribe  reasonable  conditions 
which  will  exclude  from  the  practice  of  the  law  those  persons  through  whom 
injurious  consequences  are  likely  to  result  to  the  inhabitants  of  the  state.1* 

Plumbers.  —  A  statute  requiring  any  plumber  before  engaging  in  the  business 
of  plumbing  to  undergo  an  examination  as  to  fitness  and  obtain  a  license  has 
been  held  within  the  police  power,  the  court  considering  that  such  business 


Am.  St.  Rep.  648;  Grand  Rapids  v.  Braudy, 
105  Mich.  670,  55  Am.  St.  Rep.  472;  St.  Joseph 
v.  Levin.  128  Mo.  588,  49  Am.  St.  Rep.  577. 
See  1  he  title  Pawn  and  Pawnbroker  ante. 

1.  Junkshops.  —  Blaker?'.  Hood,  53  Kan.  499; 
Grand  Rapids  v.  Braudy,  105  Mich.  670,55 
Am.  St.  Rep.  472;  Marmet  v.  State,  45  Ohio 
St.  63. 

2.  Second-hand  Shops.  —  State  v.  Itzcovitch, 
49  La.  Ann  366,  62  Am.  St.  Rep  648;  Grand 
Rapids  v.  Braudy,  105  Mich.  670,  55  Am.  St. 
Rep.  472;  Rosenbaum  v.  Newbern,  118  N. 
Car.  83. 

3.  Carpet  Beating.  —  The  use  of  steam  power 
of  itself  within  municipal  territory  has  always 
been  recognized  as  a  proper  subject  of  regu- 
lation; and,  in  addition  here,  it  may  well  be 
assumed  that  the  dust  and  other  disagreeable 
and  unhealthy  matters  arising  in  such  quanti- 
ties from  the  beating  of  carpets,  as  would 
naturally  be  indicated  by  the  use  of  steam 
power,  are  a  constant  source  of  danger  and 
menace  to  the  good  health  and  general  welfare 
of  the  neighborhood  where  located.  Ex  p. 
Lacey,  108  Cal.  326,  49  Am.  St.  Rep.  93. 

4.  Wharves.  —  See  Henry  v.  Roberts,  50  Fed. 
Rep.  902;  Ex  p.  Bourgeois,  60  Miss.  663,  45 
Am.  Rep.  420;  Blaker  v.  Hood,  53  Kan.  499. 
See  also  the  title  Wharves  and  Wharfingers. 

5.  Warehouses.  —  Rippe  v.  Becker.  56  Minn. 
100.  See  also  Blaker  v.  Hood,  53  Kan.  499. 
And  see  generally  the  title  Warehouses  and 
Warehousemen. 

6.  Coal  Mines,  —  Stale  v.  Murlin,  137  Mo. 
397. 


7.  Hawking  and  Peddling.  —  State  v.  Mont- 
gomery, 92  Me.  433;  Sayre  v.  Phillips,  148  Pa. 
St.  482,  33  Am.  St.  Rep.  842;  Shamokin  v. 
Flannigan,  156  Pa.  St.  43;  Com.  v.  Gardner, 
133  Pa.  St  284,  19  Am.  St.  Rep.  645,  25  W.  N. 
C.  (Pa.)  462;  Com.  v.  Brinton,  132  Pa.  St.  69, 
25  W.  N.  C.  (Pa.)  277;  North  Wales  v.  Brown- 
back,  to  Pa.  Super.  Ct.  227.  affirmed  194  Pa. 
St.  609;  Irwin  v.  Douglass,  8  Pa.  Dist.  505. 
See  generally  the  title  Hawkers  and  Peddlers, 
vol.  15,  pp.  295,  296,  298. 

8.  Billiard  Booms.  —  Tarkio  v.  Cook,  120  Mo. 
1,  41  Am.  St.  Rep.  678. 

9.  State  v.  Gardner,  58  Ohio  St.  599,  65  Am. 
St.  Rep.  785.  See  also  Wilkins  v.  State,  113 
Ind.  514. 

10.  Physicians  and  Surgeons.  —  Dent  v.  West 
Virginia,  129  U.  S.  114;  Richardson  v.  State, 
47  Ark.  562;  Eastman  v.  State.  109  Ind.  27S, 
58  Am.  Rep.  400;  Orr  v.  Meek,  111  Ind.  40; 
State  v.  Randolph,  23  Oregon  74,  37  Am.  St. 
Rep.  655;  State  v.  Carey,  4  Wash.  424.  See 
also  Blaker  v.  Hood,  53  Kan.  499.  See  gen- 
erally the  title  Physicians  and  Surgeons,  attic] 

Regulating  Practice  of  Dentistry.  —  Wilkins  v. 
State,  113  Ind.  514.  See  also  Blaker  v.  Hood, 
53  Kan.  499. 

11.  Pharmacists.  —  State  v.  Forcier,  65  N.  H. 
42;  Com.  v.  Zacharias,  1S1  Pa.  St.  126.  3  Pa. 
Super.  Ct.  264,  5  Pa.  Dist.  475;  State  v.  Heine- 
mann,  80  Wis.  253,  27  Am.  St.  Rep.  34.  See 
the  title  Druggist,  vol.  ro,  p.  266. 

12.  In  re  Day,  181  111.  73.  See  also  Blaker  v. 
Hood,  53  Kan.  499.  See  generally  the  title 
Attorney  and  Client,  vol.  3,  p.  278. 
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is  one  which  is  so  nearly  related  to  the  public  health  that  it  may  with  pro- 
priety be  regulated  by  law,  and  that  reasonable  regulations  tending  to  protect 
the  public  against  the  dangers  of  careless  and  inefficient  work,  and  appro- 
priate to  that  end,  do  not  infringe  any  constitutional  right  of  the  citizen 
pursuing  such  calling.1 

c.  Insurance.  —  In  view  of  the  magnitude  and  the  nature  of  the  insur- 
ance business,  it  is  apparent  that  the  public  is  largely  interested  in  all  that 
relates  to  it,  and  it  is  therefore  subject  to  regulation  under  the  police  power.2 
Hence  a  statute  prohibiting  insurance  companies  from  making  any  discrimi- 
nation in  favor  of  individuals  between  insurants  of  the  same  class  and  with 
equal  expectation  of  life  is  valid.3  , 

d.  Banks  and  Banking.  — The  nature  of  the  business  done  by  banks  in 
dealing  with  money,  receiving  deposits  for  safe  keeping,  discounting  paper, 
and  loaning  money  is  such  and  is  so  affected  with  the  public  interest  as  to 
justify  reasonable  regulation  for  the  protection  of  the  people.  The  con- 
fidential and  trust  relations  which  exist  between  the  bank  and  its  patrons, 
and  the  difficulty  which  depositors  and  those  dealing  with  the  bank  neces- 
sarily encounter  in  detecting  irregular  practices  and  in  ascertaining  the  real 
financial  condition  of  banks,  are  sufficient  to  justify  police  control  and 
inspection.4 

e.  Railroads.  —  The  police  power  of  the  state  extends  to  the  regulation 
and  control  of  the  entire  business  of  railroads,  so  far  as  this  is  necessary  to 
prevent  injury  to  persons  or  property.5  Thus,  railroad  companies  may  be 
required  to  fence  their  right  of  way  or  tracks,6  and  to  erect  and  maintain 
cattle  guards,7  and  may  be  made  liable  for  injury  to  passengers  even  in  the 
absence  of  negligence.8  The  police  power  also  extends  to  regulating  the 
speed  of  railway  trains  and  locomotives,9  and  the  method  of  switching  cars. 10 


1.  State  v.  Gardner,  58  Ohio  St.  5gg,  65  Am. 
St.  Rep.  785. 

2.  Blaker  j.  Hood,  53  Kan.  499;  Com.  v. 
Vrooman.  164  Pa.  St.  306,  44  Am.  St.  Rep.  603, 
35  W.  N.  C.  (Pa.)  97.  See  also  the  title  Insur- 
ance, vol.  16,  p.  884. 

3.  Com.  v.  Morningstar,  144  Pa.  St.  103,  28 
W.  N.  C.  (Pa.)  442. 

4.  Banks  and  Banking.  —  Blaker  v.  Hood,  53 
Kan.  499;  State  v.  Woodmansee,  1  N.  Dak.  246. 
See  also  the  title  Banks  and  Banking,  vol.  3, 
p.  787. 

5.  Railroads.  —  Owensboro,  etc.,  R.  Co.  v. 
Todd,  gt  Ky.  175;  People  v.  Detroit,  etc.,  R. 
Co.,  79  Mich.  471;  Thorpe  v.  Rutland,  etc.,  R. 
Co.,  27  Vt.  149.  62  Am.  Dec.  625.  See  also 
Lawton  z/.  Steele,  152  U.  S.  133;  Burdick  v. 
People,  I4g  III.  600,  41  Am.  St.  Rep.  329;  State 
v.  Chicago,  etc.,  R.  Co.,  68  Minn.  381,  64  Am. 
St.  Rep.  482;  State  v.  Corbett,  57  Minn.  345. 
See  generally  the  title  Railroads. 

6.  Fencing  —  Alabama.  —  Birmingham  Min- 
eral R.  Co.  v.  Parsons,  100  Ala.  662,  46  Am. 
St.  Rep.  92. 

Idaho. — Johnson  v.  Oregon  Short-Line  R. 
Co.,  'Idaho  1900)  63  Pac.  Rep.  112. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Willen- 
borg,  117  111.  203.  57  Am.  Rep.  862. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Mower,  16 
Kan.  573;  Missouri  Pac.  R.  Co.  v.  Harrelson, 
44  Kan.  253. 

Kentucky.  —  Owensboro  etc.,  R.  Co.  v. 
Todd,  91  Ky.  175. 

Michigan.  —  People  v.  Detroit,  etc.,  R.  Co., 
79  Mich.  471. 

Wisconsin.  —  Quackenbush  v.  Wisconsin, 
etc.,  R.  Co.,  62  Wis.  411,  71  Wis.  472. 


The  Chief  Object  of  Such  a  Requirement  is  the 
protection  to  the  traveling  public  against,  acci- 
dents occurring  through  collision  of  trains 
with  cattle.  Missouri  Pac.  R.  Co.  c.  Harrel- 
son, 44  Kan.  253. 

Such  Regulations  Apply  with  Equal  Force  to 
corporations  whose  tracks  are  already  built  as 
well  as  to  those  to  be  thereafter  constructed. 
Illinois  Cent.  R.  Co.  v.  Willenborg,  117  111.  203, 
57  Am.  Rep.  862. 

7.  Cattle  Guards,  —  Birmingham  Mineral  R. 
Co.  v.  Parsons,  100  Ala,  662,  46  Am.  St.  Rep. 
92;  People  v.  Detroit,  etc.,  R.  Co.,  79  Mich. 
471;  Thorpe  v.  Rutland,  etc.,  R.  Co.,  27  Vt. 
149.62  Am.  Dec.  625;  Quackenbush  v.  Wis- 
consin, etc  ,  R.  Co.,  62  Wis.  411,  71  Wis.  472. 

Railroads  May  Be  Made  Absolutely  Liable  for 
all  damages  either  to  persons  or  to  domestic 
animals  caused  by  the  want  of  the  fences  and 
cattle  guards  required  by  statute.  Quacken- 
bush v.  Wisconsin,  etc.,  R.  Co.,  62  Wis.  411, 
71  Wis.  472;  Kansas  Pac.  R.  Co.  v.  Mower, 
16  Kan.  573. 

8.  Liability  for  Injuries  to  Passengers.  —  Such 
a  statute  aims  to  promote  safety  in  traveling, 
and  neither  deprives  such  companies  of  their 
property  without  due  process  of  law  nor  denies 
them  the  equal  protection  of  the  laws.  Chi- 
cago, etc  ,  R.  Co.  v.  Young,  58  Neb.  678. 

9.  Speed.  —  Meyers  v.  Chicago,  etc.,  R.  Co., 
57  Iowa  555,  42  Am.  Rep.  50;  Evison  v.  Chi- 
cago, etc.,  R.  Co.,  45  Minn.  370;  Merz  v.  Mis- 
souri Pac.  R.  Co.,  88  Mo.  672;  Bluedorn  v. 
Missouri  Pac.  R.  Co.,  108  Mo.  439,  32  Am.  St. 
Rep.  615. 

10.  Method  of  Switching, — Jones  v.  Alabama, 
etc.,  R.  Co.,  72  Miss.  22. 
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The  state  may  also  require  the  use  of  air  brakes.1 

Accommodations  for  Passengers.  —  It  is  a  reasonable  exercise  of  the  police  power 
to  compel  railroad  companies  to  furnish  suitable  accommodations  for  their 
passengers  at  all  places  where  they  receive  and  discharge  them  from  their 
trains.2 

Crossings.  —  The  legislative  authority  of  the  state  under  the  police  power 
also  extends  to  all  matters  necessary  to  the  safe  crossing  of  a  railroad  track 
over  a  highway  or  another  railroad  track.3 

/.  Manufacture  and  Sale  of  Food.  —  It  is  within  the  police  power 
to  regulate  the  manufacture  and  sale  of  articles  of  food,  even  though  the  right 
to  manufacture  and  sell  such  articles  is  a  natural  right  guaranteed  by  the 
constitution.4  Hence  the  sale  of  milk  containing  less  than  a  specified 
percentage  of  milk  solids  may  be  prohibited,5  and  for  the  preservation  of 
health  and  cleanliness  a  city  may  regulate  the  places  where  perishable  food 
commodities  may  be  exposed  for  sale.6 

g.  Weights  and  Measures.  —  In  the  exercise  of  the  police  power  the 
legislature  may  pass  such  laws  as  in  its  judgment  are  necessary  regulating  the 
measuring  or  weighing  of  commodities.7 

h.  Interest  Laws.  —  Enactments  controlling  the  loaning  of  money  and 
regulating  the  rate  of  interest  upon  it  are  within  the  police  power.8 

i.  HOURS  OF  Labor.  — ■  It  has  been  said  that  the  length  of  time  a  laborer 
shall  be  subjected  to  the  exhaustive  exertion  of  physical  labor  is  as  clearly 
within  legislative  control  as  is  the  governmental  inspection  of  boilers,  machin- 
ery, etc..  to  avoid  accidents,  or  of  the  sanitary  conditions  of  factories  and  the 
like  to  preserve  the  health  of  laborers.9 

j.  Prevention  of  Fraud  and  Imposition.  — -The  police  power  is  fre- 
quently exercised  for  the  purpose  of  protecting  the  public  against  fraud, 
imposition,  and  deception.10 

Food  Products. — Thus  the  manufacture  or  sale  of  adulterated  food  prod- 
ucts or  imitations  of  or  substitutes  for  articles  of  food  may  be  prohib- 
ited  absolutely,11   or  unless  the  article  is  labeled   so  as  to  show  its  true 

1.  Air  Brakes.  —  People  v.  Detroit,  etc.,  R.  5.  Milk.  —  Com.  v.  White,  n  Allen  (Mass.) 
Co.,  79  Mich.  471.  264,  87  Am.  Dec.  711;  State  v.  Campbell,  64 

2.  Accommodations  for  Passengers.  —  State  v.  N.H.402,  10  Am.  St.  Rep.  419;  Stale  ?  .  Smyth, 
Kansas  Cily,  etc.,  R.  Co.,  32  Fed.  Rep.  14  R.  I.  100,  51  Am.  Rep.  344.  See  also  Peo- 
722.                             .  pie  v.  Cipperly,  101  N.  Y.  634,  reversing  37 

3.  Crossings.  —  Chicago,  etc.,  R.  Co.  v.  Mil-  Hun  (N.  Y.)  324. 

waukee,  97  Wis.  418.  Skimmed  Milk.  —  Kansas  City  v.  Cook,  3S 

Farm  Crossings.  —  Illinois  Cent.   R.  Co.  v.  Mo.  App.  660 

Willenborg,  117  III.  203,  57  Am.  Rep.  862.  6.  State       Davidson,  50  La.  Ann.  T297,  69 

Signals  at  Crossings. —  Illinois  Cent.  R.  Co.  Am.  St.  Rep.  478. 

v.  Slater,  129  111.  91;  Pittsburgh,  etc.,  R.  Co.  v.  1.  Weights  and  Measures.  —  State  v.  Wilson, 

Brown,  67  Ind.  45,  33  Am.  Rep.  73;  People  61  Kan.  32.  affirming  7  Kan.  App.  428;  Blaker 

v.  Detroit,  etc.,  R.  Co.,  79  Mich.  471;  Dela-  v.   Hood,   53  Kan.  499.    See  also    the  title 

ware,  etc.,  R.  Co.  v.  East  Orange,  41  N.  J.  L.  Weights  and  Measures. 

127;  Kaminitsky  v.  Northeastern  R.  Co.,  25  8.  Blaker  v.  Hood,  53  Kan  499.    See  the 

S.  Car.  53.  titles  Interest,  vol.  16,  p.  984:  Usury. 

Lighting  Crossings, — ■  Shelbyville  v.  Cleve-  9.  Hours  of  Labor.  —  Com.  v.  Beatty,  15  Pa. 

land,  etc.,  R.  Co.,  146  Ind.  66.  Super.  Ct.  5. 

Viaducts  at  Crossings.  —  Chicago,  etc.,  R.  Co.  For  a  full  treatment  of  this  question  see  the 

v.  State,  47  Neb.  549.  title  Eight-hour  Laws,  vol.  10,  p.  462. 

Abolition  of  Grade  Crossings.  —  New    York,  10.  Fraud,  Imposition,  and  Deception. —  Dent  v. 

etc.,  R.  Co.  v.  Bristol,  151  U.  S.  556,  affirming  West  Virginia,  129  U.  S.  122;  Blaker  v.  Flood, 

New  York,  etc.,  R.  Co.'s  Appeal,  62  Conn.  53  Kan.  499;  McAllister  v.  Slate,  72  MJ.  390; 

527;  Norwood  v.  New  York,  etc.,  R.  Co.,  161  People  v.  Wagner,  86  Mich.  594,  24  Am.  St. 

Mass.  259.  Rep.  141;  Stoltz  v.  Thompson,  44  Minn.  271; 

Stopping  at  Crossings.  —  People  v    Detroit,  People  v.  Biesecker,  5S  N.  Y  App.  Div.  391, 

etc.,  R.  Co.,  79  Mich  471.  affirming  33  Misc.  (N.  Y.)  35;  Stale  v.  Ran- 

See  further  ihe  title  Crossings,  vol.  8,  pp.  dolph,  23  Oregon  74.  37  Am.  St.  Rep  655. 

353.  368.  382,  399,  405,  406.  11.  Prohibition   of   Sale  —  /<>?,  a.  —  State  v. 

4.  State  v.  Capital  City  Dairy  Co.,  62  Ohio  Schlenker,  112  Iowa  642. 

St.  350.    See  also  infra,  this  section,  Preven-  Michigan.  —  People    v.    Snowberger,  113 

Hon  of  Fraud  and  Imposition.  Mich.  S6,  67  Am.  St.  Rep.  449. 
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character,1  or  in  some  other  way  is  distinguished  from  the  genuine  article.* 

Fertilizers.  —  A  statute  whose  controlling  purpose  is  to  guard  the  agricul- 
tural public  against  spurious  and  worthless  compounds  sometimes  sold  as 
fertilizers,  by  fixing  on  sellers  a  statutory  guaranty  that  fertilizers  sold  by 
them  contain  the  chemical  ingredients  and  in  the  proportions  represented, 
and  furnishing  to  buyers  cheap  and  reliable  means  of  proving  deception  and 
fraud,  should  any  be  attempted,  is  within  the  pale  of  legitimate  police  regula- 
tion, as  the  accomplishment  of  these  objects  will  greatly  promote  the  prosperity 
and  success  of  agricultural  industry.3 

"  Sterling  "  Mark.  —  It  is  an  exercise  of  the  police  power  of  the  legislature 
to  prevent  fraud  upon  the  public  by  requiring  that  all  silverware  marked 
"  sterling"  shall  contain  a  fixed  quantity  or  proportion  of  pure  silver.4 

Payment  of  Wages  in  Scrip.  —  The  legislature  may  in  the  exercise  of  the  police 
power  enact  laws  prohibiting  the  payment  of  wages  in  any  scrip  payable  or 
redeemable  otherwise  than  in  money,  when  necessary  to  prevent  oppression 
and  fraud  and  for  the  protection  of  classes  of  individuals  against  unconscion- 
able dealings.5 

Peddlers'  Notes.  —  A  statute  providing  that  all  notes  given  for  articles  or 
rights  sold  by  a  peddler  shall  have  written  or  printed  across  the  face  "  ped- 
dler's note  "  is  a  reasonable  police  regulation  to  prevent  fraud  from  those  who 
may  be  evilly  inclined  and  against  whom  no  redress  could  be  obtained  by  law.6 

k.  Licensing.  —  A  very  usual  method  of  exercising  the  police  power  in 
the  regulation  of  business  enterprises  is  by  the  requirement  of  licenses  for 
engaging  in  certain  lines  of  business.'  This  subject  has  received  a  full 
treatment  e-lsewhere.8 

VII.  Limitations  on  Its  Exercise  —  1.  In  General.  —  While  the  police 
power  is  very  broad  and  far-reaching,9  and  it  is  difficult,  if  not  impossible, 


Minnesota.  —  Butler  v.  Chambers,  36  Minn. 
69,  1  Am.  St.  Rep.  638. 

Missouri.  —  State  v.  Addington,  12  Mo.  App. 
214,  affirmed  77  Mo.  no;  State  v.  Bocksiruck, 
136  Mo.  335. 

New  Hampshire.  —  State  v.  Campbell,  64  N. 
H.  402,  10  Am.  St.  Rep.  419. 

New  Jersey.  —  Waterbury  v.  Newton,  50  N. 
J.  L.  534. 

New  York.  —  People  v.  Arensberg,  105  N. 
Y.  123,  59  Am,  Rep.  483;  People  v.  West,  106 
N.  Y.  293.  60  Am.  Rep.  452,  affirming  44  Hun 
(N.  Y.)  162;  People  v.  Girard,  145  N.  Y.  105, 
45  Am.  St.  Rep.  595,  affirming  73  Hun  (N.  Y.) 
457.    See  also  People  v.  Kibler,  106  N.  Y.  321. 

Ohio.  —  Weller  v.  State.  53  Ohio  Si.  77;  Wil- 
liams v.  McNeal,  4  Ohio  Cir.  Dec.  596,  7  Ohio 
Cir.  Ci.  280. 

Pennsylvania.  —  Powell  v.  Com.,  114  Pa.  St. 
265,  to  Am.  Rep.  350. 

Alum  Baking  Powders.  —  See  State  v.  Layton, 
160  Mo.  474. 

1.  Indicating  True  Nature.  —  State  v.  Aslesen, 
50  Minn.  5,  36  Am.  St.  Rep.  620;  Dorsey  v. 
State,  38  Tex.  Crim.  527,  70  Am.  St.  Rep.  762. 

2.  State  v.  Horgan,  55  Minn.  183;  State  v. 
Marshall,  64  N.  H.  549;  State  v.  Myers,  42  W. 
Va.  822,  57  Am.  St.  Rep.  887.  See  generally 
the  title  Adulteration,  vol.  1,  p.  738. 

3.  Fertilizers.  —  Steiner  v.  Ray,  84  Ala.  93,  5 
Am.  St.  Rep.  332. 

4.  "Sterling"  Mark.  —  People  v.  Webster, 
(Gen.  Sess.)  17  Misc.  (N.  Y.)  410,  11  N.  Y. 
Crim.  340. 

5.  In  re  House  Bill  No  147,  23  Colo.  504. 
See  generally  the  title  Truck  Acts. 


6.  Peddler's  Notes.  —  Rumbley  v.  Hall,  (Ky. 
1899)  54  S.  W.  Rep.  4.  See  also  Nunn  v.  Citi- 
zens' Bank,  ^Ky.  1899)  53  S.  W.  Rep.  665. 

7.  Licensing  —  United  States.  —  Humes  v.  Ft. 
Smith,  93  Fed.  Rep.  857. 

Alabama.  —  Van  Hook  v.  Selma,  70  Ala.  361, 
45  Am.  Rep.  85. 

Arkansas.  —  Little  Rock  v.  Barton,  33  Ark. 
443- 

Illinois. — Chicago  v.  Collins,  175  111.  445, 
67  Am  St.  Rep.  224. 

Indiana.  —  Tomlinson  v.  Indianapolis,  144 
Ind.  144. 

Minnesota.  —  State  v.  Schoenig,  72  Minn.  528. 
Missouri.  —  St.  Louis  v.  Knox,  6  Mo.  App. 
247. 

New  Jersey.  —  Muhlenbrinck  v.  Long  Branch 
Com'rs,  42  N.  J.  L.  364,  36  Am.  Rep.  518. 

Pennsylvania.  —  Frankford,  etc.,  R.  Co.  v. 
Philadelphia,  58  Pa.  St.  119,  98  Am.  Dec.  242; 
Oil  City  v.  Oil  City  Trust  Co.,  151  Pa.  St.  454, 
31  Am.  St.  Rep.  770,  n  Pa.  Co.  Ct.  350;  Titus- 
ville  v.  Brennan,  143  Pa.  St.  642,  24  Am.  St. 
Rep.  580;  Allentown  v.  Western  Union  Tel. 
Co.,  148  Pa.  St,  117,  33  Am.  St.  Rep.  820. 

Texas.  —  Ex  p.  Gregory,  20  Tex.  App.  210, 
54  Am.  Rep.  516. 

8.  See  the  title  Occupation,  Business,  and 
Privilege  Taxes,  vol.  21,  p.  770. 

9.  Helena  v.  Dwyer,  64  Ark.  424,  62  Am.  Si. 
Rep.  206;  Ritchie  v.  People,  155  111.  98,  46  Am. 
St  Rep.  315;  Crawford  v.  Topeka,  51  Kan. 
756,  37  Am.  Si.  Rep.  -323;  State  v.  Namias,  49 
La  Ann.  618,  62  Am.  St.  Rep.  657;  State  v. 
Chicago,  etc.,  R.  Co.,  68  Minn.  381,  64  Am. 
St.  Rep.  482. 
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definitely  to  fix  its  bounds,1  it  has  its  limitations,*  and  whether  exerted 
within  those  limitations  is  necessarily  a  judicial  question,3  as  is  also  what  are 
the  subjects  of  its  exercise.4 

2.  Power  of  Courts.  —  Under  the  police  power  the  state  can  interfere  when- 
ever the  public  interests  demand  it,  and  in  this  particular  a  large  discretion  is 
necessarily  vested  in  the  legislature  to  determine  not  only  what  the  interests 
of  the  public  require  but  what  measures  are  necessary  for  the  protection  of 
such  interests.5  But  the  character  of  police  regulations,  whether  reasonable, 
impartial,  and  consistent  with  the  constitution  and  the  state  policy,  is  a  ques- 
tion for  the  courts,6  for  the  police  power  is  too  vague,  indeterminate,  and 
dangerous  to  be  left  without  control,  and  hence  the  courts  have  ever  inter- 
fered to  correct  an  unreasonable  exertion  or  a  mistaken  application  of  it;7  and 
when  the  legislature  passes  an  act  which  plainly  transcends  the  limits  of  the 
police  power  of  the  state,  it  is  the  duty  of  the  judiciary  to  pronounce  its 


L  Limits  Cannot  Be  Definitely  Fixed  —  United 
States.  —  State  v.  Kansas  City,  etc.,  R.  Co..  32 
Fed.  Rep.  722 

Arkansas.  —  Dabbs  v.  Stale,  39  Ark.  353,  43 
Am.  Rep.  275;  Helena  v.  Dwyer,  64  Ark.  424, 
62  Am.  St.  Rep.  206. 

California.  — Ex  p.  Whitwell,  98  Cal.  73,  35 
Am  St.  Rep.  152. 

Louisiana .  —  Mew  Orleans  Gas  Light  Co.  v. 
Hart,  40  La.  Ann.  474,  8  Am.  St.  Rep.  544. 

Maryland,  —  Deems  v.  Baltimore,  80  Md. 
164,  45  Am.  St   Rep.  330. 

Massachusetts.  —  Com.  v.  Alger,  7  Cush. 
(Mass.)  53. 

Minnesota.  —  Butler  v.  Chambers,  36  Minn. 
69,  1  Am.  St.  Rep.  638. 

New  York.  —  Matter  of  Jacobs,  98  N.  Y.  98, 

50  Am.  Rep.  636;  Brooklyn  v.  Nassau  Electric 
R.  Co.,  44  N.  Y.  App.  Div.  462;  People  v. 
Ewer,  141  N.  Y.  129,  38  Am.  Si.  Rep.  78S, 
affirming  ;o  Hun  (N.  Y.)  239. 

West  Virginia .  —  State  v.  Goodwill,  33  W. 
Va.  179,  25  Am  St.  Rep.  863. 

2.  Limitations.  -  Ritchie  v.  People,  155  III. 
98,  46  Am.  St.  Rep.  315;  Crawford  v.  Topeka, 

51  Kan.  756,  37  Am.  St.  Rep.  323;  State  v.  Na- 
mias,  49  La.  Ann.  618,  62  Am.  St.  Rep.  657; 
State  v.  Chicago,  etc.,  R.  Co.,  68  Minn.  381.  64 
Am.  St.  Rep.  4S2;  State  v.  Moore,  113  N.  Car. 
f>97.  See  also  Yates  v.  Milwaukee,  10  Wall. 
(U.  S.)4<j7. 

3.  Judicia'  Question.  —  State  v.  Namias,  49 
La.  Ann  618,  62  Am.  St.  Rep.  657. 

4.  Jacksonville  v.  Ledwith,  26  Fla.  163,2} 
Am.  Si  Rep.  558;  Lake  View  v.  Rose  Hill 
Cemetery  Co.,  70  III.  191,  22  Am.  Rep.  71; 
Toledo,  etc.,  R.  Co.  v.  Jacksonville,  67  111.  37, 
16  Am.  Rep.  611;  State  v.  Namias,  49  La.  Ann. 
6t&,  62  Am  St.  Rep.  657.  See  also  Daven- 
port v.  Richmond,  81  Va.  636,  59  Am.  Rep. 
694. 

5.  Discretion  of  Legislature  —  United  States.  — 
Lawton  v.  Steele,  152  U.  S.  133;  Munn  v.  Illi- 
nois. 94  U.  S.  113.  See  also  Barbier  v.  Con- 
nolly, 113  U.  S.  27;  Kidd  v.  Pearson,  128 
U.  S.  1. 

Illinois.  -  Dunne  v.  People,  94  III.  120,  34 
Am.  Rep  2(3;  Lake  View  v.  Rose  Hill  Ceme- 
tery Co  ,  70  111.  rgt,  22  Am.  Rep.  71;  Toledo, 
etc..  R.  Co.  v.  Jacksonville,  67  III.  37,  16  Am. 
Rep.  611;  Ruh-urai  v.  People,  185  111.  133,  76 
Am.  St.  Rep.  30. 

Indiana.  —  Walker  v.  Jameson,  140  Ind.  591, 


49  Am.  St.  Rep.  222;  Jamieson  v.  Indiana 
Natural  Gas,  etc.,  Co.,  128  Ind.  555. 

Iowa.  —  Slate  v.  Schlenker,  112  Iowa  642. 

Louisiana.  —  State  v.  Namias,  49  La.  Ann. 
618,  62  Am.  Si.  Rep.  657. 

Minnesota.  —  Butler  v.  Chambers,  36  Minn. 
69,  1  Am.  St.  Rep.  638;  State  v.  Corbett,  57 
Minn.  345;  State  v.  Smith,  58  Minn.  35;  Stale 
v.  Chicago,  etc.,  R.  Co..  68  Minn.  381,  64  Am. 
St.  Rep.  482;  Rippe  v.  Becker,  56  Minn.  100; 
State  v.  Mrozinski,  59  Minn.  465. 

New  Hampshire.  —  Stale  v.  Campbell,  64  N. 
H.  402,  10  Am.  Si.  Rep.  419. 

New  York.  —  People  v.  Ewer,  (Supm.  Cl.)  8 
N.  Y.  Crim.  383. 

North  Carolina.  —  State  v.  Moore,  113  N. 
Car.  697. 

Oregon.  —  Mon  Luck  v.  Sears,  29  Oregon 
421,  54  Am.  St.  Rep.  804. 

Pennsylvania .  —  Com.  v.  Vrooman,  164  Pa. 
Si.  306,  44  Am.  St.  Rep.  603,  35  W.  N.  C. 
(Pa.)  97. 

South  Carolina.  —  Summerville  v.  Pressley. 
33  S.  Car.  56,  26  Am.  St.  Rep.  659. 

Tennessee.  —  Harbison  v.  Knoxville  Iron 
Co.,  103  Tenn.  421.  affirmed  183  U.  S.  13. 

Vermont.  —  State  v.  Speyer,  67  Vt.  502,  48 
Am.  St.  Rep.  832. 

Virginia.  —  See  Davenport  v.  Richmond,  81 
Va.  636,  59  Am.  Rep  694. 

West  Virginia  — Slate  v.  Goodwill,  33  W. 
Va.  179,  25  Am.  St.  Rep.  863. 

6.  Ex  p.  Whitwell,  98  CaL  73.  35  Am.  St. 
Rep.  152;  In  re  Morgan.  26  Colo.  415,  77  Am. 
St.  Rep  269;  People  v.  Gillson,  109  N.  Y.  389; 
New  York  Fire  Dept  v.  Gilmour,  149  N.  Y. 
453  52  Am.  St.  Rep.  748;  Colon  v.  Lisk,  153 
N.  Y.  188,  60  Am.  St.  Rep.  609,  affirming  13 
N.  Y.  App.  Div.  195;  Com.  v.  Viooman,  164 
Pa  St.  306,  44  Am.  St.  Rep.  603,  35  W.  N.  C. 
(Pa  )  97,  State  v.  Speyer,  67  Vt.  ?o2,  48  Am. 
St.  Rtp.  832;  State  v.  Goodwill,  33  W.  Va.  179, 
25  Am.  St.  Rep.  863. 

7.  Taylor  v.  Pine  Bluff,  34  Ark.  603. 

That  the  police  power  of  the  slate  may  be 
made  an  instrument  of  injustice  and  oppres- 
sion, cannot  be  questioned.  And  when  it  is 
plainly  invoked  by  the  legislature  merely  as 
an  excuse  for  the  infliction  of  needless  injurv 
upon  private  corporations,  the  judiciary  should 
promptlv  interfere  to  prevent  the  wrong. 
Platte,  etc.,  Canal,  etc.,  Co.  v.  Dowell.  17 
Colo.  376. 
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invalidity  and  to  nullify  the  legislative  attempt  to  invade  the  citizens'  right,1 
for  to  hold  that  every  act  of  the  general  assembly  passed  under  the  guise  of 
an  exorcise  of  the  police  power  or  sought  to  be  defended  upon  that  ground 
was  beyond  judicial  control  would  render  every  guaranty  of  personal  right 
found  in  the  constitution  of  little  or  no  value.2 

3.  Subordination  to  Constitution  —  a.  In  General. — The  police  power 
must  bo  exercised  subject  to  the  provisions  of  both  the  federal  and  state  con- 
stitutions.3 Hence  it  is  important  to  consider  how  far  some  of  the  more 
usual  provisions  limit  the  exercise  of  the  power. 

Effect  of  Particular  Constitutional  Guaranties  —  (i)  Due 
Process  of  Law.  —  The  constitutional  guaranties  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of  law,  do  not  limit 
and  were  not  intended  to  limit  the  subjects  upon  which  the  police  power  of  a 
state  may  lawfully  be  exerted,4  for  these  guaranties  have  never  been  con- 
strued as  bjing  incompatible  with  the  principle,  equally  vital,  because  so 
essential  to  peace  and  safety,  that  all  property  in  this  country  is  held  under 
the  implied  obligation  that  the  owner's  use  of  it  shall  not  be  injurious  to  the 
community.5 


1.  Ruhsttat  v.  People,  185  111.  133,  76  Am. 
Si.  Rep.  30;  People  v.  Warden,  144  N.  Y.  529, 
aflirinin*%l  Hun  (M.  Y.)  434;  Colon  v.  Lisk, 
153  N.  Y.  l83,  60  Am.  St.  Rep.  609,  affirming 
13  N.  Y.  App.  Div.  195 

Presumption  in  Favor  of  Police  Regulations.  — 
Powell  v.  I'e  insylvania,  127  U.  S.  678;  Lans- 
lurgh  District  of  Columbia,  11  App.  Cas. 
(I).  C.)  512;  Atlantic  etc.,  R.  Co.  v.  Slate,  (Fla. 
igoo)  29  So.  Rep.  319;  Com.  v.  Beatty,  15  Pa. 
Super  Ct.  5;  State  v.  Holden,  14  Utah  96. 
Sit  also  State  v.  Addington,  77  Mo.  no,  affirm. 
1  1 :  12  Mo.  App.  214. 

2.  M:Cullough  v.  Brown,  41  S.  Car.  220. 
S:e  also  Helena  v.  D.vyer,  64  Ark.  424,  62  Am. 
S:.  Rep.  206;  Matter  of  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep  636 

3.  Subordination  to  Constitution  —  United  States. 
—  Ne-v  Orleans  Gas  Co.  v.  Louisiana  Light 
C".,  115  U.  S.  650;  Hannibal,  etc.,  R.  Co.  v. 
Husen.  95  U.  S.  465;  Lake  Shore,  etc  ,  R.  Co. 
v.  Smith,  173  U  S.  684;  ///  re  Wilshire,  103 
Fed.  Rep.  620;  Hollings worth  r\  Tensas,  17 
Fed.  Rep.  101. 

California  —  Ex  p.  Whhwell,  98  Cal.  73,  35 
Am.  St  Rep.  152. 

Colorado.  — In  re  Morgan,  26  Colo.  415,  77 
A .11.  St.  Rep.  269. 

Illinois.  —  Ritchie  v.  People,  155  111.  98,  46 
Am.  St.  Rep.  315;  Hawthorn  ■>.  P.ople,  109 
111.  302,  50  Am.  Rep.  6ro. 

Indiana  —  Walker  v.  Jameson,  140  Ind.  591, 
49  Am  St  Rep.  222;  Eastman  v.  State,  109 
Ind.  278,  58  Am.  Rep.  400;  Hockett  v.  State, 
105  Ind.  250,  55  Am.  Rep.  201. 

Iowa.  — State  v.  Schlenker,  112  Iowa  642. 

Maryland.  —  See  Ford  v.  State,  85  Md.  465, 
60  Am  St.  Rep  337;  Trageser  v.  Gray,  73  Md. 
250.  25  Am.  St.  Rep.  587. 

Massachusetts.  —  Com.  v.  Alger,  7  Cush. 
(Mass  )  53. 

Minnesota.  —  Stale  v.  Corbett,  57  Minn.  345. 

Missouri.  —  Slate  v.  Layton.  160  Mo.  474; 
State  v.  Julow,  129  Mo.  163,  50  Am.  St.  Rep. 
443- 

New  York.  -  Colon  v.  Lisk.  153  N.  Y.  188, 
60  Am.  St.  Rep  609,  affirming  13  N.  Y.  App. 
Div.  195;  People  v.  Rosenberg,  67  Hun  (N.  Y.) 
52;  People  v.  Gillson,  109  N.  Y.  389;  Matter 


of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  New 
York  Health  Dept.  v.  Trinity  Church,  145  N. 
Y.  32,  45  Am.  St.  Rep.  579;  Bronk  v.  Barckley, 
13  N.  Y.  App.  Div.  72. 

North  Carolina.  —  State  v.  Summerfield,  107 
N.  Car.  895;  Stale  v.  Moore,  113  N.  Car.  697; 
Bagg  v.  Wilmington,  etc.,  R.  Co.,  109  N.  Car. 
279,  26  Am.  St.  Rep  569;  State  v.  Moore,  104 
N.  Car.  714,  17  Am.  St.  Rep.  696. 

North  Dakota.  —  State  v.  Brass,  2  N.  Dak. 
482. 

Oregon.  —  Board  of  Canal,  etc.,  Com'rs  v. 
Willamette  Transp.,  etc.,  Co.,  6  Oregon  219. 

Pennsylvania.  —  Com.  v.  Vrooman,  164  Pa. 
St.  306,  44  Am.  St.  Rep  603.  35  W.  N.  C.  (Pa.) 
97;  Com.  v.  Beatty,  15  Pa.  Super.  Ct.  5. 

South  Dakota .  —  State  v.  Scougal,  3  S.  Dak. 
55.  44  Am.  St.  Rep.  756. 

Virginia.  —  Lacey  v.  Palmer,  93  Va.  159,  57 
A.m.  St  Rep.  795. 

West  Virginia.  —  State  v.  Goodwill,  33  W. 
Va.  179,  25  Am.  St.  Rep.  863 

i.  Due  Process  of  Law  —  (  Tniled  States.  —  Jones 
v.  Brim,  165  U.  S.  180;  Minneapolis,  etc.,  R. 
Co.  v.  Beckwith,  129  U.  S  26;  Powell  v.  Penn- 
sylvania, 127  U.  S.  678;  Barbier  v.  Connolly, 
113  U.  S.  27;  Soon  Hing  v.  Crowley,  113  U.  S. 
703;  Electric  Imp.  Co.  v.  San  Francisco  Coun- 
ty, 45  Fed.  Rep.  593. 

lova.  —  State  v.  Schlenker,  it2  Iowa  642. 
New  Jersey.  —  Newark,  ele  ,  R.  Co.  -'.  Hunt. 
50  N.  J.  L.  308. 

Pennsylvania .  —  Com.  v.  Beatty,  15  Pa. 
Super.  Ct.  5.  See  also  the  title  Due  Pkocess 
of  Law,  vol.  10,  p.  307. 

5.  Mugler  v.  Kansas,  123  U.  S.  623.  See 
also  Deems  v.  Baltimore,  80  Md.  164,  45  Am. 
St.  Rep.  339 

Nature  of  Property.  —  In  determining  what  is 
due  process  of  law  the  courts  are  bound  lo 
consider  the  nature  of  the  properly,  the  neces- 
sity for  its  sacrifice,  and  the  extent  to  which  it 
has  heretofore  been  regarded  as  within  the 
police  power.  So  far  as  property  is  inoffensive 
or  harmless,  it  can  bo  condemned  or  destioyed 
only  by  legal  proceedings,  with  due  notice  to 
the  owner;  but  so  far  as  it  is  dangerous  to 
the  safety  or  health  of  the  community  due 
process  of  law  may  authorize  its  summary  de- 
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(2)  Equal  Protection  of  Laws.  —  The  same  is  true  of  the  provision  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  that  no 
state  shall  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws.1 

(3)  Impairment  of  Obligation  of  Contracts.  —  The  constitutional  prohibi- 
tion upon  state  laws  impairing  the  obligation  of  contracts  does  not  restrict 
the  power  of  the  state  to  protect  the  public  health,  the  public  morals,  or  the 
public  safety,  as  the  one  or  the  other  may  be  involved  in  the  execution  of 
such  contracts.  Rights  and  privileges  arising  from  contracts  with  a  state  are 
subject  to  regulations  for  the  protection  of  the  public  health,  the  public 
morals,  and  the  public  safety,  in  the  same  sense  and  to  the  same  extent  as 
are  all  contracts  and  all  property,  whether  owned  by  natural  persons  or  cor- 
porations.2 But  while  the  state  has  the  unquestionable  power  to  regulate  the 
manner  of  the  use  by  a  corporation  of  its  property,  so  far  as  it  may  injuriously 
affect  others,  it  cannot,  under  the  pretense  of  making  police  regulations, 
repeal  the  company's  charter  and  revoke  its  franchises  or  deprive  it  of  any  of 
the  essential  rights  conferred  by  its  charter.3 

(4)  Personal  Liberty — Right  to  Contract.  —  It  has  been  held  that  in  the 
exercise  of  its  police  power  the  state  may  enact  laws  in  the  interest  of  public 
morals  and  to  protect  the  lives,  health,  and  safety  of  persons  following  speci- 
fied callings,  and  may  thus  indirectly  interfere  with  the  freedom  of  contract.4 

4.  Public  Good  Must  Be  the  Object.  —  In  order  that  a  statute  or  ordinance 
may  be  sustained  as  an  exercise  of  the  police  power,  the  courts  must  be  able 
to  see  (1)  that  the  enactment  has  for  its  object  the  prevention  of  some  offense 
or  manifest  evil  or  the  preservation  of  the  public  health,  safety,  morals,  or 
general  welfare,5  and   (2)   that  there   is  some  clear,  real,   and  substantial 


struction.  Sentell  v.  New  Orleans,  etc..  R. 
Co..  166  U.  S.  698. 

1.  Equal  Protection  of  the  Laws.  —  Jones  v. 
Brim,  165  U.  S.  180;  Minneapolis,  etc.,  R.  Co. 
v.  Beckwith.  129  U.  S.  26;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678;  State  v.  Schlenker,  112 
Iowa  642;  Newark,  etc.,  R.  Co.  v.  Hunt,  50  N. 
J.  L.  308;  Com  v.  Beatty,  15  Pa.  Super.  Ct.  5. 
See  generally  the  title  Civil  Rights,  vol.  6. 
p.  68. 

2.  Impairment  of  Obligation  of  Contracts  — 

United  States.  —  New  Orleans  Gas  Co.  v.  Loui- 
siana Light  Co.,  115  U.  S.  650;  New  Orleans 
Water  Works  Co.  v.  Rivers,  115  U.  S.  674;  Si. 
Tammany  Water  Works  Co.  v.  New  Orleans 
Water  Works,  120  U.  S.  64;  Richmond  v. 
Southern  Bell  Telephone,  etc.,  Co.,  85  Fed. 
Rep.  19. 

California.  — San  Jose  v.  San  Jose,  etc.,  R. 
Co.,  53  Cal.  475. 

Colorado.  —  Platte,  etc.,  Canal,  elc,  Co.  v. 
Dowell,  17  Colo.  376. 

Illinois.  —  Lake  View  v.  Rose  Hill  Cemetery 
Co.,  70  111.  191,  22  Am.  Rep.  71. 

Minnesota.  —  Northwestern  Telephone  Exch. 
Co.  v.  Minneapolis,  81  Minn.  140. 

Missouri.  —  Bluedorn  v.  Missouri  Pac.  R. 
Co.,  108  Mo.  439,  32  Am.  St.  Rep.  615. 

Virginia.  —  Davenport  v  Richmond,  81  Va. 
636,  59  Am.  Rep.  694.' 

Wisconsin.  —  Chicago,  etc.,  R.  Co.  v.  Mil- 
waukee, 97  Wis.  418. 

See  generally  the  title  Impairment  of  Obli- 
gation of  Contracts,  vol.  15,  p.  1042. 

3.  Lake  View  v.  Rose  Hill  Cemetery  Co.,  70 
111.  191,  22  Am.  Rep.  71. 

4.  Ritchie  v.  People,  155  111.  98,  46  Am.  St. 
Rep.  315;  Com.  v.  Beatty,  15  Pa.  Super.  Ct. 


5;  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn. 
421,  affirmed  183  U.  S.  13.  Compare  In  re  Mor- 
gan, 26  Colo.  415,  77  Am.  St.  Rep.  269.  See 
generally  the  title  Eight-hour  Laws,  vol.  10, 
p.  462. 

5.  Public  Good  Must  Be  the  Object  —  United 
States.  —  Lawton  v.  Steele,  152  U.  S.  133;  In 
re  Wilshire,  103  Fed.  Rep.  620. 

Alabama. — See  Greensboro  v.  Ehrenreich, 
80  Ala.  579,  60  Am.  Rep.  130. 

California.  —  Ex  p.  Lacey,  108  Cal.  326,  49 
Am.  St.  Rep.  93. 

Colorado.  —  Plaite,  etc  ,  Canal,  etc.,  Co.  v. 
Lee,  2  Colo.  App.  184. 

Illinois.  —  Noel  v.  People,  187  111.  587,  79 
Am.  St.  Rep.  238;  Dunne  v.  People.  94  111. 
120,  34  Am.  Rep.  213;  Ruhstrat  v.  People,  185 
111.  133,  76  Am.  St.  Rep.  30. 

Louisiana.  —  New  Orleans  v.  Great  Southern 
Telephone,  etc.,  Co.,  40  La.  Ann.  41,  8  Am. 
St.  Rep.  502. 

Maryland.  —  Deems  v.  Baltimore,  80  Md. 
164,  45  Am.  St.  Rep.  339. 

Massachusetts.  —  Austin  v.  Murray,  16  Pick. 
(Mass.)  126. 

Michigan.  —  Chaddock  v.  Day,  75  Mich.  527, 
13  Am.  St.  Rep.  468. 

Minnesota.  —  Lien  v.  Norman  County 
Com'rs,  80  Minn.  58. 

Missouri.  —  State  v.  Ashbrook,  154  Mo.  375, 
77  Am.  St.  Rep.  765.  See  also  Si.  Joseph  v. 
Harris,  59  Mo.  App.  122,  1  Mo.  App.  Rep.  24. 

Nebraska.  —  Smiley  v.  MacDonald,  42  Neb. 
5,  47  Am.  St.  Rep.  6S4. 

New  York.  —  People  v.  Gillson,  109  N.  Y. 
389;   Matter  of  Jacobs,  98  N.  Y.  9S,  50  Am. 
Rep.  636;  Carthage  v.  Frederick,  122  N.  Y. 
268,  19  Am.  St.  Rep.  490;  People  v.  Biesecker, 
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POLICE  POWER. 


Pnvate  Rights. 


connection  between  the  assumed  purpose  of  the  enactment  and  the  actual  pro- 
visions thereof,  and  that  the  latter  do  in  some  plain,  appreciable,  and  appro- 
priate manner  tend  towards  the  accomplishment  of  the  object  for  which  the 
power  is  exercised.1  The  police  power  cannot  be  used  as  a  cloak  for  the 
invasion  of  personal  rights  or  private  property,2  neither  can  it  be  exercised 
for  private  purposes,3  or  for  the  exclusive  benefit  of  particular  individuals  1 
or  classes.5 

5.  Private  Rights.  —  The  police  power  must  be  so  exercised  as  not  to  infringe 
arbitrarily  or  unreasonably  upon  personal  or  property  rights,0  but  everything 


58  N  V.  App.  Div.  391,  affirming  33  Misc.  (N. 
Y.)  35;  Colon  v.  Lisk,  153  N.  Y.  188,  60  Am. 
Si.  Rep.  609.  affirming  13  N.  Y.  App.  Div.  195; 
People  v.  Warden,  157  N.  Y.  116,  68  Am.  St. 
Rep.  763,  reversing  26  N.  Y.  App.  Div.  228. 
See  also  People  p.  Ewer,  141  N.  Y.  129,  38  Am. 
Si.  Rep.  7S8,  affirming  70  Hun  (N.  Y.)  239. 

Ohio.  —  State  v.  Bateman,  10  Ohio  Dec.  68, 
7  Ohio  N  P.  487;  Wheeling  Bridge,  etc.,  R. 
(Jo.  r\  Gilmore,  4  Ohio  Cir.  Dec  366,  8  Ohio 
Cir.  Ct.  658. 

Wisconsin.  —  Chicago,  etc.,  R.  Co.  v.  Mil- 
waukee. 97  Wis.  418. 

1.  Provisions  Must  Substantially  Relate  to  As- 
sumed Object —  United  States.  —  Mugler  v.  Kan- 
sas 123  U.  S.  661;  In  re  Wilshire,  103  Fed. 
Rep.  620;  Lawton  v.  Steele,  152  U.  S.  133;  In 
re  Marshall.  102  Fed.  Rep.  323. 

Arkansas.  —  Helena  v.  Dwyer,  64  Ark.  424, 
62  Am  St.  Rep.  206. 

California.  —  Ex  f.  Whitwell,  08  Cal.  73,  35 
Am.  St.  Rep.  152;  Ex  p.  Lacey,  108  Cal.  326, 
49  Am  St.  Rep.  93;  Exp.  Tuttle,  91  Cal.  589. 

Colorado.  —  Platte,  etc.,  Canal,  etc.,  Co. 
Lee,  2  Colo.  App.  184. 

Districtof  Columbia.  —  Lansburgh  v.  District 
of  Columbia,  n  App.  Cas.  (D.  C.)  512. 

Illinois. —  Ruhsirat  v.  People,  185  111.  133, 
76  Am.  St.  Rep.  30;  Ritchie  v.  People,  155  111. 
98,  46  Am.  St.  Rep.  315. 

Michigan.  —  People  v.  Snovvberger,  113 
Mich.  S6,  67  Am.  St.  Rep.  449. 

Minnesota.  —  Rippe  v.  Becker,  56  Minn.  100; 
Stile  v.  Corbett,  57  Minn.  345;  State  v.  Mro- 
zinski,  59  Minn.  465;  State  v.  Chicago,  etc., 
R.  Co.  68  Minn.  381,  64  Am.  St.  Rep.  482. 

Missouri.  —  Stale  v.  Layton,  160  Mo.  474. 
See  also  State  v.  Julow,  129  Mo.  163,  50  Am. 
St.  Rep.  443. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  State, 
47  Neb.  549.  53  Am.  St.  Rep.  557;  Smiley  v. 
MacDonald.  42  Neb.  5,  47  Am.  St.  Rep.  684. 

New  Jersey. — State  v.  Hoboken,  33  N.  J. 
L.  280. 

New  York.  —  People  v.  Ewer,  141  N.  Y.  129, 
38  Am.  St.  Rep.  788,  affirming  70  Hun  (N.  Y.) 
239;  New  York  Health  Dept.  -<.  Trinity  Church, 
145  N.  Y.  32.  45  Am.  St.  Rep.  579,  reversing 
(C.  PI.  Gen.  T.)  17  N.  Y.  Supp.  510;  People  v. 
Warden,  157  N.  Y.  116,  68  Am.  St.  Rep.  763, 
reversing  26  N.  Y.  App  Div.  228-  People  v. 
Gillson,  109  N.  Y.  389;  Colon  v.  Lisk,  153  N.  Y. 
188,  60  Am.  St.  Rep.  609,  affirming  13  N.  Y. 
App.  Div.  195;  People  v.  Hawkins,  157  N.  Y.  1, 
68  Am.  St.  Rep.  736,  affirming  20  N.  Y.  App. 
Div.  494;  Matier  of  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636;  People  v  Biesecker,  58  N.  Y. 
App.  Div  391,  affirming  33  Misc.  (N.  Y.)  35. 

Pennsylvania.  —  Ordway  v.  Cornelius,  23  Pa. 
Co.  Ct.  281. 


2.  Ritchie  v.  People,  155  111.  98,  46  Am.  St. 
Rep.  315;  State  v.  Schlenker,  112  Iowa  642; 
Austin  v.  Murray,  16  Pick.  (Mass.)  126:  Chad- 
dock  v.  Day,  75  Mich.  527,  13  Am.  St.  Rep. 
468;  Smiley  v.  MacDonald,  42  Neb.  5,  47  Am. 
St.  Rep.  684;  Chicago,  etc.,  R.  Co.  v.  Stale,  47 
Neb.  549,  53  Am.  St.  Rep.  557;  Matter  of 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  People 
v.  Warden,  144  N.  Y.  520,  affirming  81  Hun 
(N.  Y.)  434- 

3.  Lien  v.  Norman  County  Com'rs,  80 
Minn.  58. 

The  police  power  is  delegated  by  the  state  to 
be  exercised  not  for  the  benefit  or  in  the  interest 
of  the  city  in  its  corporate  capacily,  but  for  the 
public  good.  Deems  v.  Baltimore,  80  Md.  164, 
45  Am.  St.  Rep.  339. 

4.  Slate  v.  Chicago,  etc.,  R.  Co.,  68  Minn. 
381,  64  Am.  St.  Rep.  482;  State  v.  Scougal,  3 
S.  Dak.  55,  44  Am.  St.  Rep.  756;  Wisconsin 
Keeley  Institute  Co.  v.  Milwaukee  County,  95 
Wis.  153,  60  Am,  St.  Rep.  105;  Priewe  v.  Wis- 
consin State  Land,  etc.,  Co.,  93  Wis.  534. 

5.  Lawton  v.  Steele.  152  U.  S.  133. 

6.  Arbitrary  Infringement  of  Private  Rights  — 
California.  — Ex  p.  Sing  Lee,  96  Cal.  354,  31 
Am.  St.  Rep.  218;  Exp.  Whitwell,  98  Cal.  73, 
35  Am.  St.  Rep.  152. 

Distiiet  of  Columbia.  —  See  Moore  v.  District 
of  Columbia,  12  App.  Cas.  (D.  C.)  537. 

Illinois.  —  Lake  View  v.  Rose  Hill  Cemetery 
Co.,  70  111.  191,  22  Am.  Rep.  71;  Illinois  Cent. 
R.  Co.  v.  Willenborg,  117  111.  203,  57  Am.  Rep. 
862;  Ruhstrat  v.  People,  185  111.  133,  76  Am. 
Si.  Rep.  30. 

Louisiana.  —  Slate  v.  Morris,  47  La.  Ann. 
1660. 

Maine.  —  Briggs  v.  Hunton,  87  Me.  145,  47 
Am.  St.  Rep.  318. 

Maryland.  —  See  Deems  v.  Baltimore,  80 
Md.  164,  45  Am.  St.  Rep.  339. 

Minnesota.  —  Northwestern  Telephone  Exch. 
Co.  v.  Minneapolis,  8r  Minn.  140-  State  v. 
Chicago,  etc.,  R.  Co.,  68  Minn.  381,  64  Am.  St. 
Rep.  482. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  State, 
47  Neb.  549,  53  Am.  St.  Rep.  557;  Smiley 
v.  MacDonald,  42  Neb.  5,  47  Am.  St.  Rep. 
684. 

New  York,  —  People  v.  Gillson,  109  N.  Y. 
389;  Colon  v.  Lisk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  affirming  13  M.  Y.  App.  ,Div.  195; 
People  v.  Hawkins,  157  N.  Y.  1,  68  Am.  St. 
Rep.  736,  affirming  20  N.  Y.  App.  Div.  494; 
New  York  Fire  Dept.  v.  Gilmour,  149  N.  Y. 
453.  52  Am.  St.  Rep.  748. 

North  Carolina.  —  State  v.  Moore,  113  N. 
Car.  697. 

( >regon.  —  Exp.  Mon  Luck,  29  Oregon  421,  54 
Am.  St  Rep.  804. 
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State  Laws,  etc. 


necessary  for  the  protection,  safety,  and  best  interests  of  the  people  of  the 
state  may  be  done  under  this  power,  and  in  its  exercise  persons  and  property 
may  be  subjected  to  all  reasonable  restraints  and  burdens  for  the  common 
good;  for  it  is  within  the  general  power  of  a  government  to  preserve  and 
promote  the  public  welfare  even  at  the  expense  of  private  rights,  and  every 
owner  of  property  holds  the  same  subject  to  the  condition  that  he  must  so 
use  it  as  not  to  injure  others.1 

6.  State  Laws  Impinging  on  Authority  of  Congress.  —  The  police  power  of  the 
state  does  not  extend  to  authorize  the  state  to  legislate  on  matters  which 
have  been  under  the  federal  system  of  government  placed  within  the  exclusive 
jurisdiction  of  the  federal  Congress.2    But  state  legislation,  strictly  and  legiti- 


Pennsylvania.  — •  See  Ordwiy  v.  Cornelius, 
23  Pa.  Co.  Ct.  2-it 

Tennessee.  —  Hiroison  v.  Knoville  Iron  Co., 
103  Tenn.  421,  affirmed  1 83  U.  P.  13. 

Texas. — ■  See  Ex  p.  Brown,  38  Tex.  Crim. 
295,  70  Am.  St.  Rep.  743 

Washington.  — Askam  v.  King  County,  9 
Wash.  r.  * 

A  Possible  Application  to  Extreme  Cases  is  not 
the  test  of  the  reasonableness  of  police  rules 
and  regulations.  Com.  v  Plaisted,  148  Mass. 
375,  12  Am.  St.  Rep  566 

1.  Personal  and  Property  Rights  Subject  to  Police 
Power — United  States.  —  Br>slon  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25;  Cro.vley  v.  Chris- 
tensen,  137  U.  S.  86. 

Alabama. — Greensboro  v.  Ehrenreich,  80 
All.  579,  60  Am.  Rep.  130. 

California.  —  Ingram  ?'.  Colgan,  106  Cal. 
113,  46  Am.  St.  Rep.  221;  Ex  p.  Lacev,  108  Cal. 
326.  49  Am.  Si.  Rep.  93. 

Colorado.  —  Platte,  etc.,  Canal,  etc.,  Co.  7/. 
Dowell,  17  Colo.  376. 

Illinois  —  Booth  v.  People,  186  111.  43.  78 
Am  St.  Rep.  229;  Dunne  v.  People.  94  111. 
120,  34  Am.  Rep.  213;  Meadowcroft  v.  People, 

163  111.  56,  54  Am.  St.  Rep.  447. 
Indiana.  —  State  v.  Roby,  142  Ind.  168,  gl- 

Am.  St.  Rep.  174:  State  v.  Lewis,  134  Ind.  256: 
Walker  v.  Jameson,  140  Ind.  591,  49  Am.  St. 
Rep  222. 

Iowa.  —  State  v.  Schlenker,  112  Iowa  642. 

K'enlnckv. — -Com.  v.  Barrett,  (Ky.  1891)  17 
S.  W.  Rep.  336. 

Louisiana.  —  Waters  Pierce  Oil  Co.  v.  New 
Iberia,  47  La.  Ann.  863;  State  v.  Davidson,  50 
La  Ann.  1297,  69  Am.  St.  Rep.  478;  State  v. 
Schlemmer,  42  La.  Ann.  1166. 

Maine. —  Preston  v.  Drew,  33  Me  55S,  54 
Am.  Dec.  639;  Wadleigh  v.  Oilman,  12  Me. 
403,  28  Am.  Dec.  188. 

Maryland.  —  Deems    v.   Baltimore,  80  Md. 

164  45  Am.  St.  Rep.  339. 
Massachusetts.  —  Com.  -).  Bearse,  132  Mass. 

542,  42  Am.  Rep.  450:  Baker  v.  Boston,  12 
Pick.  (Mass.)  184.  22  Am.  Dec.  421;  Com.  v. 
Alger,  7  Cush.  (Mass  )  53;  Fisher  v.  McGirr,  1 
Gray  (Mass.)  1,61  Am.  Dec.  381;  Sawyer  v. 
Davis,  136  Mass  239,  49  Am.  Rep.  27. 

Michigan.  —  People  v.  Snowberger,  113 
Mich.  86/67  Am.  St.  Rep.  449. 

Minnesota.  —  Butler  Chambers,  36  Minn. 
69,  1  Am.  St.  Rep.  638. 

Missouri.  —  Bluedorn  v.  Missouri  Pac.  R. 
Co  ,  108  Mo.  439,  32  Am.  St.  Rep.  615. 

Xe/iraska.  —  Chicago,  etc.,  R.  Co.  v.  State, 
47  Neb.  549,  53  Am.  St.  Rep.  557 

New  Voile.  —  People  r.  Ro£enberg,  67  Hun 


(N.  Y.)  52;  People  v.  Warden,  144  N.  Y.  529, 
affirming  81  Hun  (N.  Y.)  434;  Matter  of  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  636;  Fox  v.  Mohawk, 
eic  ,  Humane  Soc,  165  N.  Y.  517;  New  York 
Fire  Dept.  v.  Gilmour,  T49  N.  Y.  453,  52  Am. 
St.  Rep.  748;  People  v.  Gillson,  109  N.  Y.  389; 
New  York  Health  Dept.  v.  Trinity  Church,  145 
N.  Y.  32,  45  Am.  St.  Rep.  579.  Rochester  v. 
Bell  Telephone  Co.,  52  N.  Y.  App.  Div.  6; 
Colon  v.  Lisk,  153  N.  Y.  188,  60  Am.  St.  Rep. 
C09,  affirming  13  N.  Y.  App.  Div.  195. 

/Voitli  Carolina.  —  State  v.  Yopp,  97  N.  Car. 
477,  2  Am.  St  R»p.  305;  State  v.  Tenant,  110 
N.  Car.  609,  28  Am.  St.  Rep.  715;  Pool  v. 
Trexler,  76  N.  Car.  297. 

Pennsylvania.  —  Com.  v.  Beatty,  15  Pa. 
Super.  Ct.  5;  Ordway  v.  Cornelius,  23  Pa.  Co. 
Ct.  281. 

Rhode  Island.  —  Harrington  v.  Board  of 
Aldermen,  20  R.  I.  233. 

South  Carolina.  —  Summerville  v.  Presslev. 
33  S.  Car.  56,  26  Am.  St.  Rep.  659. 

Tennessee.  —  State  v.  Burgoyne,  7  Lea 
(Tenn.)  173,  40  Am.  Rep.  60. 

Texas.  -  Ex  p.  Brown,  38  Tex.  Crim.  295. 
70  Am.  Si.  Rep.  743. 

Vermont. — State  v.  Speyer,  67  Vt.  502,  48 
Am.  St.  Rep.  832. 

Washington.  — Askam  v.  King  Counly,  9 
Wash.  1. 

West  Virginia.  —  State  v.  Goodwill,  33  W. 
Va.  179,  25  Am.  St.  Rep.  863. 

The  Essential  Quality  of  the  Police  Power  as  a 
governmental  agency  is  that  it  imposes  upon 
persons  and  property  burdens  designed  to  pro- 
mote the  safety  and  welfare  of  the  public  at 
luge.  Chicago,  etc.,  R.  Co.  v.  State,  47  Neb. 
549,  53  Am.  St.  Rep.  557;  Com.  -■.  Beatty,  15 
Pa.  Super.  Ct.  5.  See  also  Platte,  etc.,  Canal, 
etc.,  Co.  v.  Dowell,  17  Colo.  376. 

Corporations  occupy  the  same  position  as  pri- 
vate individuals  in  respect  to  the  police  power. 
New  Orleans  Waterworks  Co.  v.  Si.  Tammany 
Waterworks  Co.,  14  Fed.  Rep.  194;  Platte, 
etc..  Canal,  etc.,  Co.  v.  Dowell,  17  Colo.  376; 
New  York,  etc..  R.  Co.'s  Appeal,  62  Conn.  527, 
affirmed  New  York,  etc.,  R.  Co.  v.  Bristol,  151 
U.  S.  556;  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  70  111.  634;  Lake  View  v.  Rose 
Hill  Cemetery  Co.,  70  111.  191.  22  Am.  Rep. 
71;  Kaminitsky  v.  Northeastern  R.  Co.,  25  S. 
Car.  53;  Chicago,  etc.,  R.  Co.  <•.  Milwaukee, 
97  Wis.  418. 

2.  Henderson  n.  New  York,  0.2  U.  S.  250 
Western  Union  Tel.  Co.  v.  New  York,  3S  Fed. 
Rep.  552;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650;  Com.  v.  Beatty,  15 
Pa.  Super.  Ci.  5.  See  also  Morgan's  Steam- 
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mately  for  police  purposes,  does  not,  in  the  sense  of  the  constitution,  neces- 
sarily intrench  upon  any  authority  which  has  been  confided,  expressly  or  by 
implication,  to  the  national  government.1 

7.  Treaties.  —  It  has  been  said  that  it  may  well  be  questioned  whether  the 
treaty-making  power  would  extend  to  the  protection  of  practices  under  the 
guise  of  religious  sentiment,  deleterious  to  the  public  health  or  morals,  or  to 
a  subject-matter  within  the  acknowledged  police  power  of  the  state.3 

8.  Exemption  of  Agencies  of  Federal  Government.  —  The  agencies  of  the  fed- 
eral government  are  exempt  from  state  control  by  police  regulation,  so  far 
and  so  far  only  as  that  regulation  may  interfere  with  or  impair  their  efficiency 
in  performing  the  functions  by  which  they  arc  designed  to  serve  the 
government.3 

9.  Creation  of  Nuisances.  —  It  has  been  held,  the  court  having  under  con- 
sideration a  statute  requiring  locomotive  engines  to  sound  whistles  at  certain 
places,  that  the  legislature  may,  when  it  is  deemed  necessary  for  the  public 
good,  permit  or  require  that  to  be  done  which  would  on  common-law  princi- 
ples and  without  the  statute  be  deemed  a  nuisance.4 

POLICY.  (See  also  the  titles  ACCIDENT  INSURANCE,  vol.  i,  p.  284; 
Beneficiaries  (in  Insurance),  vol.  3,  p.  923  ;  Benevolent  or  Beneficial 
Associations,  vol.  3,  p.  1041  ;  Fire  Insurance,  vol.  13,  p.  86;  Insurance, 
vol.  16,  p.  830;  Life  Insurance,  vol.  19,  p.  39;  Lotteries,  vol.  19,  p.  590; 
Marine  Insurance,  vol.  19,  p.  930;  Mutual  Insurance,  vol.  21,  p.  250.)— 
A  policy  is,  properly  speaking,  a  contract  to  indemnify  the  insured  in  respect 
to  some  interest  which  he  has,  against  the  perils  to  which  he  considers  that  it 
will  be  liable.5  Also,  the  formal  written  instrument  in  which  the  contract  of 
insurance  is  usually  embodied  is  known  as  the  policy. e 

Playing  Policy.  —  Policy  is  a  method  of  gambling  by  betting  as  to  what 
numbers  will  be  drawn  in  a  lottery.' 

POLITE  ART.  —  See  Art,  vol'.  2,  p.  943. 

POLITICAL  CHARACTER.  —  See  note  8. 

POLITICAL  CORPORATION.  (See  also  the  title  Municipal  Corporations, 
vol.  20,  p.  1 1 23.)  —  See  note  9. 

POLITICAL  OFFICE.  (See  also  the  title  PUBLIC  OFFICERS.)  —  Political 
offices  are  such  as  are  not  connected  merely  with  the  administration  of  justice 
or  the  execution  of  the  mandates  of  a  superior  officer.10 

ship  Co.  v.  Louisiana  Board  of  Health,  11S  U.  553,  quoting  Abb.  L.  Diet.  See  also  Pace  v. 
S.  462;  State  v.  Layton,  160  Mo  474.  Pace,  19  Fla.  498;  Talcott  v.  Field,  34  Neb.  614. 

1.  Patterson  z/.  Kentucky,  97  U.  S.  501.  See  7.  Playing  Policy.  (See  also  the  litle  Gaming, 
also  Western  Union  Tel.  Co.  v.  New  York,  38  vol.  14,  p.  681;  Lotteries,  vol.  tg,  p.  590.)- — 
Fed.  Rep.  552.  And  see  the  title  Interstate  State  v.  Carpenter.  60  Conn.  102,  in  which 
Commerce,  vol.  17.  p.  34.  case  it  was  held  that  the  court  will  take  ju- 

2.  In  re  Wong  Yung  Quy,  6  Sawy.  (U.  S.)442.      dicial  notice  of  the  meaning  of  the  term  policy. 

3.  Agencies  of  Federal  Government.  —  Western  But  see  the  title  Judicial  Notice,  vol.  17,  p. 
Union  Tel.  Co.  v.  New  York,  38  F'ed.  Rep.  ^52.      896.  note. 

4.  Pittsburgh,  etc.,  R.  Co.  v.  Brown,  67  Ind.  8.  Political  Character,  —  A  statute  regulating 
45,  33  Am.  Rep.  73.  elections  provided  that  ballots  might  bear  plain 

5.  Policy.  —  Wilson  v.  Jones,  L.  R.  2  Exch.  written  or  printed  captions  expressing  their 
150;  Carlill  v.  Carbolic  Smoke  Ball  Co.,  (1892)  political  character.  It  was  held  that  the 
2  Q.  B.  493.  words  political  character,  as  used  in  this  stat- 

Policy  and  Risk.  —  In  London,  etc.,  F.  Ins.      ute,  applied  as  well  10  independent  candidates 
Co.  v.  Lycoming  F.  Ins.  Co.,  105  Pa.  St.  430,      as  to  those  who  were  the  nominees  of  regular 
the  court  said:    "It  is  obvious  that  the  words      partv  organizations.    Shields  v.  McGregor,  91 
policies  and  '  risks  '  are  not    used  synony-      Mo.  534.    See  also  the  title  Elections,  vol.  10. 
mously;  that  policies  mean  the  instruments      p  709,  and  see  Political  Party,  post. 
in  which  the  contracts  of  insurance  are  em-        Crimes  of  Pol.tical  Character.  —  See  the  title 
bodied,  and  risks  mean  the  hazards  at  the      Extradition,  vol.  12,  p.  594,  note  1. 
places  where  the  property  insured  is  located."         9.  F"or  a  construction  of  the  terms  "  political. 
And  in  this  case  it  was  held  to  be  error  that      municipal,    and    public,"    see    MUNICIPAL  — 
the  words  "  risks"  and  "policies  of   insur-     Municipality,  vol.  20,  p.  1080,  note  6. 
ance  "  were  synonymous  terms.  10.  Political  Office. — Twenty  Per  Cent.  Cases, 

6.  London  Assur.  Corp.  v  Paterson,  jo6  Ga.      7  Ct,  CI,  293;  Waldo  v.  Wallace,  12  Ind.  572. 
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POLITICAL  PARTY.  (See  also  Political  Character,  ante.)  —  A 
political  party  is  defined  as  a  company  or  number  of  persons  ranged  on  one 
side,  or  united  in  opinion  or  design,  in  opposition  to  others  in  the  community; 
those  who  favor  or  are  united  to  promote  certain  views  or  opinions.1 

POLITICAL  RIGHTS.  —  Political  rights  consist  in  the  power  to  participate, 
directly  or  indirectly,  in  the  establishment  or  management  of  government.2 

POLITICS  —  POLITICAL.  —  Political  means  pertaining  to  the  policy  or  the 
administration  of  government.3  Politics,  in  its  original  meaning,  comprehends 
everything  that  concerns  the  government  of  a  country  4 

POLL.  —  See  the  titles  Deeds,  vol.  9,  p.  97;  Elections,  vol.  10,  p.  552; 
Jury  and  Jury  Trial,  vol.  17,  p.  1086. 

POLL-TAX.  —  See  the  title  Taxation. 

POLLUTION.  — See  the  titles  Nuisances,  vol.  21,  p.  679;  Riparian  Rights  ■ 
Waters  and  Watercourses. 

POLYGAMY.  —  See  the  title  Bigamy,  vol.  4,  p.  34. 

POLYMANIA.    (See  also  the  title  INSANITY,  vol.  16,  p.  558.)  —  Polymania  is 

general  mental  alienation,  as  distinguished  from  monomania  or  partial  insanity.5 
POND.    (See  also  the  title  LAKES  AND  PONDS,  vol.  18,  p.  129.)  —  A  pond 

is  defined  as  a  body  of  water,  naturally  or  artificially  confined,  and  usually  of 

less  extent  than  a  lake.® 

PONY.  —  See  the  title  HORSES,  vol.  15,  p.  752,  note. 

POOL.  (See  also  the  titles  MONOPOLIES  AND  CORPORATE  TRUSTS,  vol.  20, 
p.  844;  Stock  and  Stockholders.)  —  I.  "  Stagnum,  in  English  a  pool, 
doth  consist  of  water  and  land ;  and  therefore  by  the  name  of  stagnum,  or  a 
pool,  the  water  and  land  shall  pass  also."  7 

II.  A  "  pool  "  is  defined  as  an  organization  of  persons  or  corporations 
formed  mainly  for  the  purpose  of  regulating  the  supply  and  price  of 
commodities.8 

III.  A  "pool"  is  defined  to  be  a  joint  adventure  by  several  owners  of  a 
specified  stock  or  other  security  temporarily  subjecting  all  their  holdings  to 
the  same  control  for  the  purpose  of  a  speculative  operation,  in  which  any 

1.  Political  Party.  —  Cent.   Diet.,  quoted  in  4.  Politics.  —  Chesterfield  v.  Janssen,  2  Ves. 

Schafer  v.  Whipple,  25  Colo.  403.    See  also  156. 

Stale  v.  Ehrman,  io  Ohio  Dec.  (Reprint)  37,  6.  Polymania.  —  Matter  of  Russell,  I  Barb. 

18  Cine.  L.  Bui.  173.  Ch.  (N.  Y.)4i. 

As  to  when  a  faction  of  a  political  party  6.  Pond.  —  Peters  v.  Stale,  96  Tenn.  682. 

which  differs  from  the  rest  of  the  party  upon  In  Goodrich  v.  Eastern  R.  Co.,  37  N.  H.  164, 

local  or  state  issues  is  entitled  to  be  denomi-  it  was  held  that  by  the  term  pond  in  a  convey- 

nated  a  party,  see  Weaver  v.  Toney,  (Ky.  1899)  ance  the  land  covered  with  '.he  waters  of  a 

54  S.  W.  Rep.  732.  pond  passed. 

2.  Political  Rights. —  People  v.  Washington,         Same  —  Borrow  Pit  In  Clauson  v.  Chicago, 

36  Cal.  662.  etc.,  R.  Co.,  106  Wis.  308   a  "  borrow  pit" 

3.  Political.  —  People  v.  Moigan,  90  111.  563.  upon  a  railroad  right  of  way  through  which  a 
The  word  political,  in  its  higher  and  true  ditch  ran  but  did  not  increase  or  affect  the  flow 

sense,  means  that  which  pertains  to  the  gov-  of  water  was  held  not  to  be  apond  or  reservoir 

ernment  of  a  nation.    In  this  sense  it  includes  within  the  meaning  of  the  rule  laid  down  in 

the  entire  system  of  a  nation's  laws,  constitu-  Pettigrew  v.  Evansville,  25  Wis.  223,  and  other 

tional  and  statutory.    /«  reKemp,  16  Wis.  396.  cases,  that  the  owner  of  land  on  which  there 

Political  Power.  —  The  Iowa  bill  of  rights  is  a  pond  or  reservoir  of  surface  water  cannot 

declares  that  all  political  power  is  inherent  in  lawfully  discharge  it  by  an  artificial  channel 

the  people.    In  Stewart  v.  Polk  County,  30  directly  upon  or  in  close  proximity  to  the  land 

Iowa  18,  the  court  said:    "Political  power  of  another,  materially  to  his  injury, 

consists   of    the    three    great    attributes   of  7.  Pool.  —  Co.  Litt.  5*,  quoted  in  Johnsons, 

sovereignty,   namely,  legislative,  executive,  Rayner,  6  Gray  (Mass.)  110.    See  also  the  title 

and  judicial  authority.    This  is  all  inherent  in  Lakes  and  Ponds,  vol.  18,  p.  129. 

the  people."  8.  Mollyneaux  v.  Wittenberg,  39  Neb.  557. 

Political  Subdivision.  —  By  the  Constitution  See  also  the  titles  Monopolies  and  Corporate 

of  Missouri,  exclusive  jurisdiction  in  causes  to  Trusts,  vol.   20,  p.  844;   Railroad  Pools; 

which  a  political  subdivision  was  a  parly  was  Restraint  of  Trade. 

given  to  the  Supreme  Court.    It  was  held  that  Real-estate  Pool.  —  Kilbourn  v.  Thompson, 

as  used  in  this  provision,  a  citv  within  a  103  U.  S.  195.    Compare  Hanis  v.  White,  81 

county  was  not  a  political  subdivision  of  the  N.  Y.  541. 
State.    Parker  v,  Zeisler,  139  Mo.  298. 
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sacrifice  of  the  shares  contributed  by  one  and  any  profit  on  the  shares 
contributed  by  another  shall  be  shared  by  all  alike.1 

IV.  As  the  term  is  applied  to  horseracing,  ball  games,  etc.,  a  "  pool  "  is  a 
combination  of  a  number  of  persons,  each  staking  a  sum  of  money  on  the 
success  of  a  horse  in  a  race,  a  contestant  in  a  game,  etc.,  the  money  to  be 
divided  among  the  successful  bettors  according  to  the  amount  put  in  by  each.9 

V.  Pool  is  defined  as  one  of  the  various  games  played  on  a  six-pocket 
billiard  table.3 

L  Green  v.  Higham,  161  Mo.  338,  quoting 
Cent.  Diet. 

2.  Gaming.  (See  also  the  titles  Gambling 
Contracts,  vol.  14,  p.  603;  Gaming,  vol.  14, 
p.  664;  Lotteries,  vol.  19,  p.  591.) —  Lacey  v. 
Palmer,  93  Va.  164. 

A  pool  is  denned  to  be  a  combination  of 
st/ikes,  the  money  derived  from  which  is  to  go 
to  the  winner.    Com.  v.  Ferry,  146  Mass.  203. 

Pool  Selling.  —  In  James  v.  Stale,  63  Md.  255, 
it  was  said:    "  Pool  selling  is  nothing  more  or 
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less  than  betting  on  horseracing,  and  keep- 
ing a  pool  room  is  keeping  the  place  where 
such  bets  are  made,."  See  also  Re  illy  v. 
Gray,  77  Hun  (N.  Y.)  408.  And  see  the  title 
Lotteries,  vol.  19,  p.  590. 

3.  Game.  (See  also  Billiards,  vol.  4,  p.  54, 
and  the  title  Gaming,  vol.  14,  p.  664  ) — Slate 
v.  Johnson,  108  Iowa  247. 

Gambling  Device. —  See  the  title  Gaming 
Houses,  vol.  14,  p.  708.  And  see  Brunswick  v 
Valleau,  50  Iowa  123  (pin  pool). 


POOR  AND  POOR  LAWS. 

Bv  Briscoe  Baldwin  Clark. 


I.  Who  Are  Included  in  Terms  "  Poor,"  "  Indigent  Persons,"  "  Paupers," 

ETC.,  947. 

II.  Settlement  of  Paupers,  949. 

1.  Definition,  949. 

2.  Power  of  Legislature  to  Fix  Settlement,  949. 

3.  Source  of  Law  as  to  Settlement,  949. 

4.  Acquisition  of  Settlement,  949. 

a.  L11  General,  949. 

b.  Settlement  of  Right,  950. 

(1)  Ln  General,  950. 

(2)  Who  May  Acquire  Settlement  of  Right,  950. 

(rt)  Ln  General,  950. 

(F)  Persons  Non  Sui  Juris,  951. 

aa.  Ln  General,  951. 

bb.  Minors,  951. 

cc.  Married  Women,  952. 

dd.  Persons  Non  Compotes  Mentis,  952. 

(3)  Residence,  953. 

(«)  Ln  General,  953. 

(£)  Place  of  Residence  —  Legal  and  Jurisdictional  Limits, 
953- 

(c)  Time  of  Residence  as  Regards  Passage  of  Act,  954. 
(</)  What  Constitutes  Residence,  954. 
aa.  Ln  General,  954. 
bb.  Animus  Manendi,  955. 
cc.  Proof  of  Resiaence,  955. 
(^)  Continuity  of  Residence,  956. 
aa.  Ln  General,  956. 
bb.  Absence  Animo  Revertendi,  957. 

(4)  Real-estate  Qualifications,  958. 

(a)  Ownership  of  Real  Estate,  958. 

tfa    ///  General,  95  S. 

A^.  Sufficiency  of  Title  and  Estate,  958. 

rr.  Residence  —  Occupation  of  Estate,  961. 

tftf.   Value  of  Estate,  961. 
(£)  Purchase  of  Real  Estate,  961. 
(r)  Assessed  Estate,  962. 

(5)  Leasing  Real  Estate,  962. 

(<z)  TV/  General,  962. 

(^)  Renting  or  Lease,  962. 

(r)  Value  of  Tenement  or  A?nount  of  Rent,  963. 
(</)  Residence  and  Occupancy,  964. 
(<?)  Payment  of  Rent,  964. 

(6)  Payment  of  Taxes,  965. 

(«)       General,  965. 
(£)  Character  of  Tax,  965. 
(Y)  Payment  of  Tax,  966. 
(^)  Residence,  967. 

(7)  Apprentices,  967. 

(8)  Hiring  and  Serving  for  J  Images,  969. 
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(9)  Persons  Holding  Office  and  Ordained  A fillisters,  970. 
(10)  Persons  Coming  Directly  from  Some  Foreign  Port  or  Place, 
970. 

(n)  Service  in  Army  or  Navy,  97  r. 

(12)  How  Acquisition  of  Settlement  May  Be  Prevented,  972. 

(a)  Warning  Out,  972. 

(b)  Effect  of  Receipt  of  Pauper  Supplies,  973. 

aa.  In  General,  973. 
bb.    To  Whom  Furnished,  974. 
cc.  Actual  Receipt  of  Supplies  Required,  974. 
dd.  Repayment  for  Supplies,  974. 
ee.  Application  by  Pauper  for  and  Acceptance  of 

Supplies.  974. 
ff.   What  Constitutes  Pauper  Supplies,  975. 
C.  Settlement  through   Incorporation,   Division,   and  Annexation  of 
Territory,  976. 

(1)  Incorporation  of  Unincorporated  Territory,  976. 

(2)  Division  of  Corporations  and  Creation  Therefrom  of  New 

Corporation,  g-jy. 

(3)  Annexation  or  Change  of  Boundaries  of  Existing  Cor- 

poration, 980. 

d.  Settlement  by  Birth,  980. 

e.  Derivative  Settlement,  981. 

(1)  /;/  General,  981. 

(2)  Husband  and  Wife,  981. 

(a)  Derivative  Settlement  as  Husband,  981. 

(b)  Derivative  Settlement  as  Wife,  981. 

aa.  In  General,  981. 

bb.  Husband  Settled  in  Sister  State,  982. 

cc.  Husband  Unsettled,  982. 
dd.  Marriage  Solemnized  Without  State,  983. 

ee.   Void  Marriage,  983. 
ff.  Proof  of  Marriage,  983. 
gg.  Marriage  of  Paupers,  983. 
hh.  Effect  of  Divorce,  984. 

(3)  Children,  984. 

(a)  legitimate  Children,  984. 

aa.  Settlement  of  Father,  984. 
(aa)  I11  General,  984. 
(bb)  Children  Non  Compotes  Mentis,  985. 
(cc)  Adopted  Children,  985. 
(dd)  Posthumous  Children,  986. 

(ee)  Antenuptial  Children,  986. 
i  ff  )  Children  Bom  Out  of  State,  986. 
(gg)  Stepchildren,  986. 
(hh)  Effect  of  Emancipation  of  Child,  986. 
bb.  Settlement  of  Mother,  987. 

(aa)  Father  Unsettled,  987 
(bb)  Settlement  of  Widowed  Mother,  988. 
(cc)  Settlement  Acquired  by  Mother  through 
Second  Marriage,  988. 

(b)  Illegitimate  Children,  988. 

aa.  Common-law  Rule,  988. 
bb.  Statutory  Changes,  989. 
cc.  Proof  of  legitimacy,  990. 

(4)  Slaves,  990. 

5.  loss  of  Settlement,  991. 

6.  Proof  of  Settlement,  992. 

a.  Admissibility  of  Evidence,  992. 

b.  Burden  of  Proof ,  992. 

22  C.  of  L.—  60  94S  Volume  XXII. 


POOR  AND  POOR  LA  WS. 


c.  Power  of  Poor  Officers  to  Fix  Settlement,  992. 

d.  Estoppel  to  Deny  Settlement,  992. 

(1)  /;/  General,  992. 

(2)  Effect  of  Furnishing  Supplies,  993. 

(3)  Adjudications  as  to  Settlements,  993. 

(4)  Failure  to  Answer  Notice  from  Other  Town  or  Poor  Dis- 

trict, 993. 

III.  Removal  of  Paupers,  994. 

1    General  Power  of  Removal,  994. 

2.  Who  Are  Removable,  994. 

a.  In  General,  994. 

b.  Persons  Chargeable,  994. 

c.  Persons  Likely  to  Become  Chargeable,  994. 

d.  Persons  Coming  to  Reside,  995. 

e.  Chargeability  by  Reason  of  " Sickness  or  Accident,  995. 

f.  Removal  of  Freeholders,  995. 

g.  Separation  of  Husband  and  Wife,  996. 

h.  Children,  996. 

i.  Status  of  Irremovability  Acquired  by  Residence,  998. 

3.  Place  of  Removal,  999. 

4.  jurisdiction  of  Removal  Proceedings,  999. 

5.  Conclusiveness  of  Removal  Orders  on  Settlement  of  Pauper,  1000. 

IV.  General  Municipal  Liability  for  Support  of  Paupers,  iooo. 

V.  Actions  Between  Municipalities  for  Relief  Furnished  to  Paupers. 

1003. 

1.  /;/  General,  1003. 

2.  Notice  to  Municipality  to  Be  Charged,  1005. 

a.  In  General,  1005. 

b.  Form  and  Contents  of  Notice,  1006. 

c.  By  and  to  Whom  Notice  to  Be  Given,  1007. 

d.  Service  of  Notice,  1007. 

e.  Effect  of  Failure  to  A  nswer  Notice,  1007. 

3.  Time  of  Instituting  and  Limitation  of  Actions,  1008. 

VI.  Recovery  Against  Municipalities  by  Individuals  Furnishing  Relief 

to  Paupers,  1008. 

1.  In  General,  1008. 

2.  Relief  Furnished  at  Request  of  Poor  Officers,  1009. 

3.  Failure  of  Poor  Officers  to  Relieve  Pauper  After  Notice,  10 10. 

VII.  Liability  of  Pauper  to  Reimburse  Municipality  for  Relief  Fur- 

nished, 1011. 
VIII.  Poorhouses,  Almshouses,  Etc.,  1012 
IX.  Support  of  Pauper  by  Kindred  or  Husband,  1013. 

1.  Support  by  Kindred,  1013. 

a.  In  General,  1013. 

b.  What  Kindred  Liable  for  Support  of  Each  Other,  1014. 

(1)  Kindred  by  Consanguinity,  10 14. 

(a)  Liability  of  Parent  for  Support  of  Child,  1014. 
{b)  Liability  of  Children  for  Support  of  Parents,  1015. 
{/)  Liability  of  Collateral  Relatives,  1  o  1 5 . 

(2)  Kindred  by  Affinity,  1016. 

(3)  Slaves,  1 016. 

c.  What  Constitutes  "Sufficient  Ability  "  to  Support  Indigent  Relative, 

1016. 

d.  Condition  of  Relative  to  Be  Supported,  10 16. 

e.  Enforcement  of  Kindred' s  Liability,  10 17. 

(1)  In  General,  1017. 

(2)  Relief  Order,  1017. 
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2.  Support  of  Wife  by  Husband,  1019. 

a.  In  General,  10 19. 

b.  Orders  for  Wife's  Support,  1020. 

c.  Seizure  of  Husbands  Property,  1020. 

d.  Assumpsit  by  Town  Against  Husband,  1020. 

e.  What  Constitutes  Desertion  or  Abandonment,  102 1. 

f.  Who  May  Institute  Desertion  Proceedings,  1022. 

X.  Poor  Officers  —  Selection,  Compensation,  Powers,  Duties,  and  Liabili- 
ties, 1022. 

1.  Appointment  and  Election,  1022. 

2.  Compensation  of  Poor  Officers,  1022.  / 

3.  Compelling  Relief  of  Paupers  by  Poor  Officers,  1022. 

4.  Powers  and  Duties,  1023. 

XI.  Penalty  for  Bringing  Paupers  into,  and  Leaving  Them  in,  State, 
Town,  Etc.,  1025. 

cross-references. 

Formatters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  16,  p.  656. 

For  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject,  see 
in  this  work  the  titles  BASTARDY,  vol.  3,  p.  871;  DOM1CIL,  vol.  10,  p.  6; 
PARENT  AND  CHILD,  vol.  21,  p.  1034;  VAGRANCY. 

I.  Who  Are  Included  in  Terms  "  Poor,"  "  Indigent  Persons,"  "  Paupers," 
ETC.  —  The  terms  "  poor,"  "  indigent  persons,"  "  persons  in  distress,"  and 
"  paupers,"  which  are  practically  synonymous,  as  used  in  the  poor  laws, 
include  those  who  are  destitute  and  in  immediate  need  of  relief.1 


1.  Who  Are  Paupers,  Etc.  —  Arkansas.  —  Lee 
Counly  v.  Lackie,  30  Ark.  764. 

Connecticut.  —  Newtown  v.  Dan  bury,  3  Conn. 
560;  East  Hartford  v.  Pitkin,  8  Conn.  3g3; 
Lyme  v.  East  Haddam,  14  Conn.  398;  New 
Hartford  v.  Canaan,  52  Conn.  158;  Beardsley 
v.  Selectmen,  53  Conn.  4S9;  Harrison  v.  Gil- 
bert, 71  Conn.  724. 

Illinois.  —  Bristol  v.  Fox,  159  111.  500;  Chris- 
tian County  v.  Rockwell,  25  111.  App.  20. 

Indiana.  —  Warren  Counly  v.  Osburn,  4  Ind. 
App.  590. 

Kansas.  —  Slate  v.  O'Sawkee  Tp.,  14  Kan. 
4t8,  19  Am.  Rep.  99. 

Maine.  —  Garland  v.  Dover,  19  Me.  441; 
Clinton  v.  York,  26  Me.  167;  Green  v.  Buckfield, 
3  Me.  136;  Hannewell  v.  Hobari,  40  Me.  28; 
Bangor  v.  Hampden,  41  Me.  484;  Norridge- 
wock  v.  Solon,  49  Me.  385;  Veazie  v.  Chester, 
53  Me.  29:  New  Portland  v.  Kingfield,  55  Me. 
172;  Foxcroft  v.  Corinth,  61  Me.  559;  Linneus 
v.  Sidney,  70  Me.  114;  Solon  v.  Embden,  71 
Me.  418.  See  also  Bucksport  v.  Cushing,  69 
Me.  224. 

Massachusetts.  —  Hutchings  v.  Thompson,  10 
Cush.  (Mass.)  238;  Taunton  v.  M  iddleborough, 
12  Mei.  (Mass.)  35;  New  Bedford  v.  Chace,  5 
Gray  (Mass. )23;  Charlestown  v.  Groveland,  15 
Gray  (Mass.)  15;  Opinion  of  Justices,  11  Pick. 
(Ma?s.)  539;  Wilson  v.  Brooks,  14  Pick.  (Mass.) 
341;  Com.  v.  Cambridge,  20  Pick.  (Mass.)  267; 
Crossman  v.  New  Bedford  Sav.  Inst,,  160 
Ma5s.  503. 

Mississippi .  —  Jones  v.  De  Soto  County,  60 
Miss  409. 

New  Hampshire.—  South  Hampton  v.  Hamp- 
ion  Falls,  11  N.  H.  134:  Plymouth  v.  Haver- 
hill, 6y  N.  H.  400. 


New  Jersey.  — Sayres  v.  Springfield,  8  N.  J. 
L.  166. 

New  York. — Overseers  of  Poor  v.  Overseers 
of  Poor,  2  Cow.  (N.  Y.)  485;  Schermerhorn  v. 
Hull,  13  Johns.  (N.  Y.)  270;  Bartlett  v.  Ackei- 
man,  66  Hun  (N.  Y.)  627,  21  N.  Y.  Supp.  53. 

Ohio.  —  Beach  v.  Marion  Tp.,  2  Ohio  Dec. 
(Reprint)  22T,  2  West  L.  Monih,  95. 

Pennsylvania.  —  Matter  of  Whiting,  3  Pitlsb. 
(Pa.)  129. 

Vermont.  —  Northfield  v.  Roxbury,  15  Vt. 
622;  Si.  Johnsbury  v.  Waterford,  15  Vt.  692; 
Blodgett  v.  Lowell,  33  Vt.  174;  Hatdwick  v. 
Pawlet,  36  Vt.  320;  Craftsbury  v.  Greensboro, 
66  Vt.  585. 

Wisconsin.  —  Holland  v.  Belgium.  66  Wis. 
557;  Juneau  County  v.  Wood  County,  109  W7is. 
333- 

Cause  of  Distress  Immaterial.  —  Bangor  y. 
Hampden,  41  Me.  484;  New  Hartford  v. 
Canaan,  52  Conn.  158. 

A  Husband  is  to  be  considered  a  pauper, 
though  able  to  support  himself,  if  he  has  a  wife 
and  children  under  his  cate  and  protection 
whom  he  is  unable  to  support.  Gieen  v.  Buck- 
field.  3  Me.  136;  Hallowell  v.  Saco,  5  Me.  143; 
Poland  v.  Wilton    15  Me.  363. 

Parent  Abandoning  Child.  —  In  Connecticut  the 
stalute  provides  thai  a  parent  abandoning  his 
child  and  failing  to  provide  for  its  suppon  is 
to  be  treated  as  a  pauper.  McCarthy  v.  Hin- 
man,  35  Conn.  538;  Gen.  Stat.  Conn.  (1888), 
§  32Q8. 

A  Wife  is  to  be  considered  a  pauper  when  she 
is  an  actual  need  of  relief,  and,  because  of  the 
financial  condition  of  her  husband,  there  is  no 
probability  that  her  necessities  will  be  supplied 
on  her  husband's  credit.  Newtown  v.  Dan- 
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Possession  or  Ownership  of  Property.  —  The  general  rule  is  that  so  long  as  a  person 
is  possessed  of  property  which  can  be  made  available  for  his  support  he  can- 
not be  considered  a  pauper,1  but  if  the  property  which  he  may  own  cannot 
be  made  available  for  his  immediate  wants  he  is  to  be  deemed  a  pauper:  2 
and  the  same  is  true  where  the  little  property  he  possesses  is  totally  inade- 
quate for  his  needs.3 

Effect  of  Existence  of  Kindred  or  Othov  Person  Liable  for  Support.  —  A  person  may  be  a 
pauper  within  the  meaning  of  the  poor  laws  though  there  are  individuals 
liable  by  law  for  his  support,4  but  if  the  kindred  of  a  person  are  willing  to 
support  him  he  cannot  be  considered  a  pauper.5 

Casual  Poor.  — ■  Persons  who  are  taken  sick  or  meet  with  accident  when  from 
home,  and  are  thus  providentially  thrown  upon  the  charity  of  those  among 
whom  they  happen  to  be  at  the  time,  are  under  some  statutes  included  in  a 
special  class  and  not  included  in  the  general  class  of  paupers.6 

Soldier  Belief.  —  The  statutes  in  some  jurisdictions  require  municipalities  to 
aid  honorably  discharged  soldiers  of  the  civil  war  (i  861-1865)  and  their 
families,7  and  provide  that  the  receipt  of  such  relief  shall  not  render  the 
recipient  a  pauper.8  These  provisions  for  the  relief  of  soldiers  are  to  be 
construed  as  cumulative  with  the  statute  for  the  relief  of  paupers  generally,9 


bury,  3  Conn.  560.  So  if  die  husband  is  sick 
and  requires  the  assistance  of  his  wife,  who 
might  otherwise  be  able  to  support  herself, 
both  are  to  be  deemed  paupers.  South  Hamp- 
ton v.  Hampton  Falls,  n  N.  H.  134. 

A  Minor  Child  does  not  necessarily  become  a 
pauper  by  reason  of  the  pauperism  of  its  par 
enis.    Jeoness  v.  Emerson,  15  N.  H.  486. 

1.  Possession  or  Ownership  of  Property  —  Con- 
neciicut.  — Stewart  v.  Shetman,  4  Conn.  556,  5 
Conn.  244;  New  Milford  v.  Sherman,  21  Conn. 
101;  Peters  v.  Litchfield,  34  Conn.  264;  Cook  v. 
Morris,  66  Conn.  137. 

Illinois.  —  Alton  v.  Madison  County,  21  111 
115. 

Maine.  —  Thomaston  v.  Warren,  28  Me.  289; 
Hampden  v.  Newburgh,  67  Me.  370. 

Massachusetts. — Sturbridge  v.  Holland,  n 
Pick.  (Mass.)  459. 

New  Hampshire .  —  Poplin  v.  Hawke,  8  N. 
H.  305. 

Vermont.  —  Ludlow  v.  Weathersfield,  18  Vt. 
39;  Chelsea  v.  Brookfield,  27  Vt.  587;  Danville 
v.  Wheelock,  47  Vt.  57. 

Wisconsin.  —  Holland  v.  Belg  um,  66  Wis. 
557;  Rhine  v.  Sheboygan,  82  Wis.  352;  Ettrick 
v.  Bangor,  84  Wis.  256. 

A  Person  Having  a  Small  Life  Interest  in  Real 
Estate  which  is  n  jt  sufficient  for  his  support, 
and  who  is  unable  to  make  up  the  deficiency 
by  his  own  labor,  is  nor  entitled  10  support  as 
a  pauper.    Pelers  v.  Litchfield,  34  Conn.  264 

The  Owner  of  a  Collectible  Note  for  ninety-six 
dollars  has  been  held  nol  to  be  a  pauper  so  as 
to  render  the  place  of  his  settlement  liable  for 
support  furnished  to  him.  Stewart  v.  Sher- 
man, 4  Conn.  553. 

The  Ownership  of  a  House  of  Little  Value,  and 
reasonably  necessary  for  the  shelter  of  the  own- 
er's family,  will  not  prevent  him  from  being  a 
pauper  and  entitled  to  relief.  Wallingford  v. 
Soulhington,  16  Conn.  434;  Fish  v.  Perkins, 
52  Conn.  200;  Norridgewock  v.  Solon,  49  Me. 
385;  Poplin  v.  Hawke,  8  N,  H.  305.  See  also 
Bethlehem  v.  Watertown,  5:  Conn.  493  (pos- 
session of  a  few  household  articles  and  vege- 
tables). 
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2.  Connecticut.  —  New  Milford  v.  Sherman, 
21  Conn.  101. 

Iowa.  — Jasper  County  v.  Osborn,  59  Iowa 
208;  Hardin  County  v.  Wright  County  67 
Iowa  127. 

Maine.  —  Brewer  v.  East  Machias,  27  Me. 
489;  Appleton  v.  Belfast,  67  Me.  579. 

Massachusetts .  —  Templeton  v.  Winchendon, 
138  Mass.  109;  Groveland  v.  Medford,  1  Allen 
(Mass.)  23;  Charlestown  v.  Groveland,  15  Gray 
(Mass.)  15;  Sturbridge  v.  Holland,  11  Pick. 
(Mass.)  459. 

New  Hampshire.  —  Moultonborough  v.  Tuf- 
tonborough,  43  N.  H.  316. 

Vermont.  —  Blodgett  v.  Lowell,  33  Vt.  174; 
Springfield  v.  Chester,  68  Vt.  294. 

3.  Christian  County  v.  Rockwell,  25  111.  App. 
20;  Eshelman  v.  Clinton  County,  88  111.  App. 
566;  Big  Grove  v.  Fox,  89  111.  App.  84;  Solon 
v.  Embden,  71  Me.  418;  Fiske  v.  Lincoln,  19 
Pick.  (Mass.)  473. 

4.  East  Hartford  v.  Pitkin,  8  Conn.  393; 
Charlestown  v.  Groveland,  15  Gray  (Mass.)  15. 
Compare  Litchfield  v.  Londonderry,  39  N.  H. 
247. 

5.  Templeton  v.  Winchendon,  138  Mass.  109; 
Danville  v.  Wheelock,  47  Vt.  57;  Monroe 
Counly  v.  Jackson  County,  72  Wis.  449. 

6.  Casual  Poor.  —  Kankakee  County  v.  Man- 
teno,  68  111.  App.  365;  La  Salle  County  v. 
flatheway,  78  111.  App.  95;  Lander  County 
v.  Humboldt  County,  21  Xev.  415;  Force  v. 
Haines,  17  N.J.  L.  390;  Wood  v.  Simmons,  51 
Hun  (N.  Y.)  325. 

7.  Soldier  Relief.  —  Livermore  v.  Peru,  55  Me. 
469;  Veronaf.Penobscot.56Me.il;  Morse  v. 
Towns,  45  N.  H.  185;  Manchester  v.  Burns,  45 
N.  H.  482;  People  v.  Leavenworth,  90  Hun 
(N.  Y.)  48;  People  v.  Rome,  136  N.  Y.  i.Sg, 
reversing  (Supm.  Ct.  Gen.  T.)  20  N.  Y.  Supp. 
223. 

8.  Veazie  v.  China,  50  Me.  518;  Milford  v. 
Orono,  50  Me.  529;  Ames  v.  Smith,  51  Me.  602; 
Orland  v.  Ellsworth,  56  Me.  47. 

9.  Crossman  v.  New  Bedford  Sav.  Inst  ,  160 
Mass.  503;  Granville  v.  Southampton,  138 
Mass.  256. 
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and  if  a  soldier  entitled  to  such  relief  claims  assistance  under  the  general  poor 
laws,  he  is  to  be  considered  a  pauper.1 

II.  Settlement  of  Paupers  —  1.  Definition.  —  The  term  "  settlement"  a 
used  in  regard  to  the  liability  for  the  support  of  paupers  means  the  place  from 
which  the  pauper  is  entitled  to  support  in  case  of  need,  and  in  which  he  is 
entitled  to  reside.2  There  is  a  clear  distinction  between  the  place  of  legal 
settlement  and  the  place  of  residence,3  and  also  between  the  place  of  settle- 
ment and  the  place  of  domicil,  as  the  latter  term  is  used  in  general  or  inter- 
national law.4 

2.  Power  of  Legislature  to  Fix  Settlement.  — The  legislature  has  full  power 
to  fix  the  settlement  of  paupers,  and  may  transfer  such  settlement  from  towns 
in  which  it  existed  at  the  passage  of  the  act  to  other  towns.  The  settlement 
of  paupers  is  not  regarded  as  a  vested  right,  but  as  a  matter  of  mere  positive 
or  arbitrary  regulation,  in  establishing  which  the  legislature  is  limited  in  its 
power  only  by  its  own  perception  of  what  is  right  and  proper.5 

3.  Source  of  Law  as  to  Settlement.  —  In  the  absence  of  statutory  provisions 
fixing  the  settlement  of  paupers,  the  common  and  statutory  law  of  England 
as  it  existed  prior  to  the  independence  of  the  United  States  has  been  recog- 
nized as  of  force  in  the  United  States.6 

4.  Acquisition  of  Settlement  —  a.  In  General.  —  The  power  of  acquiring 
a  settlement  is  a  personal  privilege,  and  the  laws  regulating  the  settlement  of 
paupers  are  not  intended  to  fix  merely  the  liabilities  of  the  several  towns  or 
poor  districts  inter  se.  This  follows  from  the  fact  that  as  a  general  rule 
paupers  may  be  removed  to  their  place  of  settlement,  and  therefore  the 
power  of  determining  for  themselves  where  to  live  is  among  the  most 
valuable  that  can  be  enumerated.7  In  order  to  acquire  settlements  under 
statutes  a  compliance  with  all  the  requirements  of  the  statutes  is,  of  course, 
necessary. * 

Effect  of  Repeal  of  Statute  with  Regard  to  Settlements.  —  Where  a  statute  providing 
a  mode  by  which  a  settlement  may  be  gained  is  repealed  before  a  settlement 
thereunder  has  become  complete,  no  settlement  will  be  gained  by  a  subse- 
quent continued  performance  of  the  requirements  of  the  statute,  unless  there 
is  a  saving  clause  with  regard  to  embryo  settlements.9  Some  repealing 
statutes  have,  however,  provided  that  the  repeal  should  not  prevent  the 
acquisition  of  embryo  settlements  by  compliance  with  the  provisions  of  the 
repealed  statute;10  and  the  repeal  of  a  statute  relating  to  the  acquisition  of 

1.  Crossman  v.  New  Bedford  Sav.  Inst.,  160  6.  Newtown  v.  Stratiord,  3  Conn.  600;  Bow 
Mass.  503.  See  also  Bremen  v.  Brewer,  54  v.  Nottingham,  1  N.  H.  260;  Exeter  v.  War- 
Me.  528.  wick,  I  R.  I.  63;  Wells  v.  Westhaven,  5  Vt. 

2.  Settlement  —  Definition.  —  Colchester  v.  322;  Manchester  v.  Springfield,  15  Vt.  385; 
Lyme,  13  Conn.  278;  Jefferson  v.  Washington,  Londonderry  v.  Andover,  28  Vt.  416.  Compare 
19  Me.  293;  Warren  v.  Thomaston,  43  Me.  406,  Com.  v.  Hunt,  4  Met.  (Mass.)  111,  38  Am. 
69  Am.  Dec.  69:  Westfield  v.  Coventry,  71  Vt.  Dec.  346. 

175  7.  Colchester  v.  Lyme,  13  Conn.  278. 

3.  Residence  and  Settlement  Distinguished.  —  8.  Compliance  with  Statute  in  Acquisition.  — 

Jefferson  v.  Washington,  19  Me  293;  Phillips  North  Stonington  v.  Stonington,  31  Conn.  412; 

v.  Kingfield,  19  Me.  375,  36  Am.  Dec.  760.  Monson    v.    Chester,    22  Pick.  (Mass.)  385; 

See  also  the  title  Residence.  Taunton  v.  Wareham,  153  Mass.  192;  North- 

4.  Settlement  and  Domicil  Distinguished. —  ampton  v.  Stafford,  2  N.  J.  L.  117;  Overseers  of 
Jefferson  v.  Washington,  19  Me.  293.  And  see  Poor  v.  Overseers  of  Poor,  2  N.  J.  L.  121; 
the  title  Domicil,  vol.  10,  p.  6.  Readington  v.  Tewksbury,  2  N.  J.  L.  270; 

5.  Arbitrary  Power  of  Legislature  to  Fix  Settle-  Middlelown  v.  Poultney,  2  Vt.  437;  Newfane 
ment.  —  Lewiston  v.  North  Yarmouth,  5  Me.  66;  v.  Dummerston,  34  Vt.  184 

Applston  v.  Belfast,  67  Me.  579;  Belmont  v.  9.  Effect  of  Repeal  of  Settlement  Statutes.— 

Morrill,  69  Me.  314;  Rangeley  v.  Bowdoin,  77  Rulland  v.  Mendon,  1  Pick.  (M ass  )  154;  Wind- 

Me.  592;  Bridgewater  v.  Plymouth,  97  Mass.  ham  v.  Portland,  4  Mass.  384;  Gilford  v.  Ep- 

382;  Endicott  v.  Hopkinton',  125  Mass.  521;  ping,  12  N.  H.  498;  Lisbon  v.  Clark,  18  N.  H. 

Delham  v.  Milton,  136  Mass.  424;  Fall  River  234;  Andover  v.  Merrimack  County,  46  N.  H. 

v.  Taunton,  150  Mass.  106;  Palmer  v.  Vanden-  180. 

bergh,  3  Wend.  (N.  Y.)  193;  Worcester  v.  East  10.  Nottingham    v.   Barrington,    6   N.  H. 

Montpelier,  61  Vt.  139.  302. 
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settlements  does  not  affect  settlements  already  acquired  thereunder,  unless  it 

is  so  provided.1 

b  Settlement  of  Right  — (0  In  General,—  A  settlement  of  right,  as 
distinguished  from  a  derivative  settlement  or  a  settlement  acquired  by  birth, 
is  a  settlement  which  a  person  acquires  in  his  own  right  by  a  compliance  with 
the  statutory  requirements.2 

(2)  Who  May  Acquire  Settlement  of  Right  —  (a)  In  General.  —  The  question 
who  may  acquire  a  settlement  in  his  own  right  is,  of  course,  regulated  by  and 
dependent  upon  the  provisions  of  the  statutes.3 

Unmarried  Women  are  under  no  disability  with  regard  to  the  acquisition  of  a 
settlement.4 

Widows  are  under  no  disabilities  with  regard  to  the  acquisition  of  settle- 
ments, unless  disabilities  are  expressly  imposed  by  statute,  and  in  the  absence 
of  such  restrictions  they  may  acquire  settlements  in  the  same  manner  as  other 
unmarried  women  or  persons  sui  juris;*  and  it  is  immaterial  that  they 
already  had  derivative  settlements  from  their  deceased  husbands.6 

Citizens  of  Other  States.  —  Under  some  early  statutes  citizens  of  one  state 
could  not  acquire  a  settlement  in  another  state  by  mere  residence,7  and 
other  statutes  have  contained  express  provisions  with  regard  to  the  acquisi- 
tion of  settlements  by  inhabitants  of  other  states.8 

Aliens.  —  Under  some  of  the  early  statutes  it  was  held  that  aliens  could  not 
acquire  a  settlement  by  commorancy  or  residence;9  but  under  others  the 
contrary  has  been  held.10  Express  provisions  have  sometimes  been  made 
with  regard  to  the  settlement  of  foreigners,11  and  it  has  been  held  that  after 
naturalization  a  foreigner  becomes  an  "  inhabitant  "so  as  to  enable  him  to 
acquire  a  settlement.12 

Children  of  Aliens,  born  in  the  United  States,  are,  however,  citizens  of  the 


1.  Guilford  v.  New  Haven,  56  Conn.  465; 
Starksborough  v.  Hinesburgh,  13  Vt.  215. 

2.  See  infra,  this  subsection,  Derivative 
Settlement. 

3.  Capacity  to  Acquire  Settlement  Regulated  by 
Statutes. —  Brighton  v.  Strand  Union,  (1891)  2 
Q.  B.  156,  60  L.  J.  M.  C.  105;  Tolland  v.  Leb- 
anon, 1  Root  (Conn.)  398;  Hebron  v.  Col- 
chester, 5  Day  (Conn.)  169;  Stratford  v.  Fair- 
field, 3  Conn.  591;  Griswold  v.  North  Stoning- 
ton,  5  Conn.  367;  Lebanon  v  Hebron,  6  Conn. 
45;  Cummington  v.  Springfield,  2  Pick. 
(Mass.)  394. 

A  pauper  cannot  gain  a  settlement  in  his 
own  right  in  the  same  town  in  which  he  de- 
rives a  settlement  from  his  father.  Salem?'. 
Ipswich,  10  Cush  (Mass.)  517. 

In  Pennsylvania  a  widow  with  a  child  cannot 
gain  a  settlement  by  one  year's  service  within 
the  district.  Home  v.  South  Buffalo,  26  Pittsb. 
Leg.  J.  (Pa.)  115. 

Healthy  and  Able-bodied. — -In  Starksboro  v. 
Hinesburgh,  15  Vt.  200,  it  was  held  that  the 
health  ordinarily  enjoyed  by  men  of  health, 
and  the  physical  ability  ordinarily  possessed 
by  men  of  sound  bodies,  made  one  "  healthy  " 
and  "  able-bodied,"  within  the  meaning  of  the 
Vermont  Act  of  1797,  §  1,  relating  to  legal  set- 
tlement, and  this  notwithstanding  casual  and 
temporary  illness,  or  bodily  unsoundness  pro- 
ducing an  occasional  and  temporary  effect 
upon  the  man's  capacity  to  gain  a  livelihood 
by  his  bodily  exertions. 

4.  Spinsters.  —  Manchester  v.  Springfield.  15 
Vt.  385. 

6.  Widow3.  —  Biddeford  v.  Saeo,  7  Me.  270, 
Uxbridge  v.  Northbridge,  131  Mass.  454;  Cam- 
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bridge  v.  Boston,  137  Mass.  152;  Marden  v. 
Boston,  155  Mass.  359;  Mifflin  Tp.  r.  Eliza- 
beth, iS  Pa.  St.  17;  Burrell  Tp.  v.  Guardiansof 
Poor,  62  Pa.  Si.  472,  1  Am.  Rep.  441. 

Presumption  of  Death  from  Husband's  Absence. 
—  Biddeford  v.  Saco,  7  Me.  270. 

6.  Mifflin  Tp.  v.  Elizabeth,  18  Pa.  St.  17. 

7.  Citizens  of  Other  States. —  Danbury  v.  New 
Haven,  5  Conn.  5S4;  Windham  v.  Lebanon,  51 
Conn.  323;  Sutton  v.  Burke,  15  Vt.  720. 

8.  New  Hartford  v.  Canaan,  52  Conn.  162; 
Guilford  v.  Norwalk,  73  Conn.  161. 

A  minor  coming  from  another  state  to  a 
Connecticut  [own,  and  remaining  there  nine 
months,  is  an  "  inhabitant  "  thereof,  within 
Gen.  Stat.  Conn.  (1888I,  §  3288,  prescribing  the 
conditions  on  which  an  "  inhabitant  of  any 
town  "  removing  to  another  town  shall  acquire 
a  legal  settlement  therein.  New  Haven  v. 
Bridgeport,  68  Conn.  588. 

9.  Aliens.  —  Somers  v.  Barkhempstead,  1 
Root  (Conn.)  263;  Bridgeport  v.  Trumbull.  37 
Conn.  485,  holding  that  an  alien's  naturaliza- 
tion during  a  six  years'  residence  did  not  con- 
fer a  settlement. 

10.  Knox  t'.Waldoborough,  3  Me.  455;  Calais 
v.  Marshfield,  30  Me.  511;  Cummington  v. 
Springfield,  2  Pick.  (Mass.)  394;  Com.  v.  Sun- 
bury,  10b  Mass.  268;  Worcester  v.  Springfield, 
127  Mass.  540;  Shutesbury  v.  Hadley,  133 
Mass.  242. 

11.  New  Hartford  v.  Canaan,  52  Conn.  162; 
Vernon  v.  Ellington,  53  Conn.  332;  Guilford  v. 
New  Haven,  56  Conn.  465;  Com.  v.  Sudbu-y, 
106  Mass.  268;  Endicott  v.  Hopkinion,  125 
Mass.  521. 

12.  Guilford  v.  New  Haven,  56  Conn.  466. 
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United  States,  and  as  such  may  acquire  settlements  in  their  own  right,  after 
reaching  majority.1 

(b)  Persons  Non  Sui  Juris  —  aa.  In  General. — Though  the  statutes  do  not 
expressly  provide  that  only  persons  sui  juris  shall  acquire  settlements  in  their 
own  right,  this  has  been  held  to  be  an  implied  provision,  and  persons  non  sui 
juris  have  generally  been  held  incapable  of  acquiring  settlements  in  their  own 
right.2  But  it  has  been  held  that  a  person  non  sui  juris  may  acquire  a  settle- 
ment through  the  ownership  and  occupation  of  a  freehold.3 

Slaves,  not  being  sui  juris,  could  not  acquire  a  settlement  in  their  own 
right,4  but  upon  emancipation  they  became  sui  juris  and, could  acquire  a 
settlement.5 

bb.  Minors.  —  Minors,  not  being  sui  juris,  but  under  the  control  of  their 
parents,  and  deriving  their  settlement  from  them,  have  as  a  general  rule  been 
held  incapable  of  acquiring  a  settlement  by  commorancy  in  their  own  right, 
especially  so  as  to  change  their  derivative  or  birth  settlement ; 6  and  this  rule 
has  been  held  to  apply  equally  to  illegitimate  children.7 

Effect  of  Emancipation.  — It  has  generally  been  held  that  an  emancipated  minor 
is  capable  of  acquiring  a  settlement  in  his  own  right  under  statutes  providing 
for  the  acquisition  of  settlements  by  "  all  persons,"  "  any  resident,"  or  "  any 
person,"  etc.,  without  any  express  disqualifications  as  regards  minors.8 
Where,  however,  the  statute  expressly  provides  for  the  acquisition  of  settle- 
ments by  "  persons  of  age,"  in  a  particular  mode,  a  minor,  though  emanci- 
pated, cannot  acquire  a  settlement  in  such  mode.9    And  the  same  is,  of 


1.  Children    of  Aliens.  —  New   Hartford  v. 

Canaan,  54  Conn.  45. 

2.  Persons  Non  Sui  Juris.  —  Huntington  v.  Ox- 
ford, 4  Day  (Conn.)  196;  Hallo  well  v.  Gardiner, 
1  Me.  93;  Milo  v.  Kilmarnock,  n  Me.  455; 
Bath  v.  Bowdoin,  4  Mass.  452;  Buckfield  v. 
Gorham,  6  Mass.  445. 

3.  Hopkinion  v.  Upton,  3  Met.  (Mass.)  165 
( person  under  guardian  as  spendthrift);  Granby 
v.  Amherst,  7  Mass.  1  (minor);  Upton  v.  North- 
bridge,  15  Mass.  239  (person  non  compos  mentis). 

4.  Slaves. —  Hallowell  v.  Gardiner,  I  Me.  93; 
Perkins  v.  Emerson,  2  Dane  Abr.  412;  Win- 
ch;ndon  v.  Hatfield,  4  Mass.  123. 

5.  Huntington  v.  Oxford,  4  Day  (Conn.)  189; 
Colchester  v.  Lyme,  13  Conn.  278;  Exeter  v. 
Warwick,  1  R.  I.  63. 

6.  Minors  Incapable  of  Acquiring  Settlement  — 
England. —  Holborn  Union  v  Chertsey  Union, 
T5  Q.  B.  D.  76,  54  L.  J.  M.  C.  137.  Compare 
Salford  Union  v.  Manchester,  10  Q.  B.  D.  172, 
52  L.  J.  M.  C.  34. 

Connecticut .  —  Huntington  v.  Oxford,  4  Day 
(Conn.)  196;  Salisbury  v.  Fairfield,  1  Root 
(Conn.)  131;  Sterling  v.  Plainfield,  4  Conn. 
115;  Harrison  u.  Gilberl,  71  Conn.  724. 

Maine.  —  Hallowell  v.  Gardiner,  1  Me.  93; 
Sumner  v.  Sebec,  3  Me.  223;  Pittston  v.  Wis- 
casset,  4  Me.  293;  Farmington  v.  Jay,  18  Me. 
376;  Garland  v.  Dover,  19  Me.  441;  Brewer  v. 
East  Machias.  27  Me.  489;  Bangor  v.  Read- 
field,  32  Me.  60;  Oldtown  v.  Falmouth,  40  Me. 
106;  Frankfort  v.  New  Vineyard,  48  Me.  565. 

Massachusetts.  —  Dan  vers  v.  Boston,  10  Pick. 
(Mass.)  513;  Shirley  v.  Watertown,  3  Mass. 
322;  Somerset  v.  Dighton,  12  Mass.  383;  Taun- 
ton v.  Plymouth,  15  Mass.  203 

Pennsylvania.  —  Davidson  Tp.  v.  Moreland 
Tp.,  7  VV.  N.  C.  (Pa.)  12;  Overseers  of  Poor  v. 
Sugar  Creek  Tp.,  20  W.  N.  C.  (Pa.)  307. 

Vermont.  —  Wells  v.  Westhaven,  5  Vt.  326; 
Manchester  v.  Springfield,  15  Vt.  385;  Poult- 
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ney  v.  Glover,  23  Vt.  328;  Marshfield  v.  Tun- 
bridge,  62  Vt.  455. 

"All  Persons"  does  not  include  unemanci- 
pated  minors.  Hallowell  v.  Gardiner,  1  Me. 
93- 

Minor  Orphan  Residing  with  Guardian.  —  Salis- 
bury  v.  Fairfield,  1  Root  (Conn.)  131. 

Minor  Resident  at  Time  of  Incorporation.  — 
Milo  v.  Kilmarnock,  11  Me.  455. 

In  New  Jersey,  under  a  statute  conferring  a 
settlement  on  "  any  person  or  persons  "  by  a 
continuous  residence  of  ten  years,  it  was  held 
that  an  infant  acquired  a  settlement  through 
such  a  residence,  though  it  already  had  a  de- 
rivative settlement.  Marlboro  Tp.  v.  Freehold, 
50  N.  J.  L.  509. 

7.  Illegitimate  Children.  —  Huntington  v.  Ox- 
ford, 4  Day  (Conn.)  189;  Biddeford  v.  Saco, 
7  Me.  270;  Milo  v.  Kilmarnock,  11  Me.  455; 
Fayette  v.  Leeds,  10  Me.  409;  Somerset  v. 
Dighton,  12  Mass.  383;  Manchester  v.  Spring- 
field, 15  Vt.  385. 

8.  Emancipated  Minors.  —  Wolstanton  Union 
v.  Northwich  Union,  46  L.  T.  N.  S.  528;  Reigale 
Union  v.  Croydon  Union,  14  App.  Cas.  465,  59 
L.  J.  M.  C.  29;  West  Ham  Union  v.  St.  Mat- 
thew, (1894)  A.  C.  230,  63  L.  J.  M.  C.  97; 
Lubec  v.  Eastport.  3  Me.  220;  Wells  v.  Kenne- 
bunk,  8  Me.  200;  Leeds  v.  Freeport,  10  Me. 
356;  Portland  v.  New  Gloucester,  16  Me.  427; 
Milo  v.  Harmony,  18  Me.  415:  Brewer  v.  East 
Machias,  27  Me.  489;  Oldtown  v.  Falmouth,  40 
Me.  106;  Lowell  v.  Newport,  66  Me  78;  Wells 
v.  Westhaven,  5  Vt.  326;  Sherburne  v.  Hait- 
land,  37  Vt.  528.  And  see  the  title  Domicil, 
vol.  10,  p.  31,  note.  Compare  Clay  County  v. 
Palo  Alto  County,  82  Iowa  626. 

Illegitimate  Child  Over  Seven  Years  of  Age.  — 
Bow  v.  Nottingham,  1  N.  H.  260. 

9.  North  Yarmouth  v.  Portland,  73  Me.  108; 
Brooksville  v.  Bucksport,  73  Me.  in;  Veazie 
v.  Machias,  49  Me.  105;  Exeter  v.  Stetson,  89 
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course,  true  with  regard  to  statutes  providing  for  the  acquisition  of  a  settle- 
ment by  "  any  person  having  attained  majority."  ' 

cc.  Married  Women.  —  Married  women,  not  being  sni  juris,  cannot,  as  a  gen- 
eral rule,  acquire  for  pauper  purposes  a  settlement  in  their  own  right  2  And 
it  has  been  held  that  a  wife's  residence  in  a  town  during  her  husband's  life 
cannot  be  tacked  to  her  continued  residence  there  after  his  death,  so  as  to 
enable  her  to  acquire  a  settlement.3  In  Massachusetts  the  statutes  provide  for 
the  acquisition  of  a  settlement  by  an  unsettled  married  woman  in  her  own 
right  through  residence.4  If  the  marriage  is  void,  the  woman  remains  a 
feme  sole  so  far  as  her  right  to  acquire  a  settlement  in  her  own  right  is 
concerned.5 

Desertion  or  Abandonment  of  Wife  by  Husband.  —  Some  Statutes  have  expressly  pro- 
vided that  a  married  woman  who  has  been  deserted  or  abandoned  by  her  hus- 
band could  acquire  a  settlement  in  her  own  right  by  commorancy.0  It  has 
been  held,  however,  that  in  the  absence  of  some  express  statutory  provision 
a  married  woman  cannot  acquire  a  settlement  in  her  own  right  though  she 
has  been  absolutely  abandoned  by  her  husband.7 

dd.  Persons  Non  Compotes  Mentis.  —  It  has  generally  been  held  that  persons 
non  compotes  mentis,  so  as  to  be  incapable  of  entering  into  binding  contracts, 
can  acquire  a  settlement  in  their  own  right  through  residence.8    It  has  been 


Me.  531;  Hartford  v.  Hartland,  19  Vt.  392; 
Poultney  v.  Glover,  23  Vt.  32S. 

1.  Clay  Coanty  v.  Palo  Alto  County,  82  Iowa 
626. 

2.  Married  Women. — Reg.  t.  Cookhain  Union, 
9  Q.  B.  D.  522;  Hallowell  v.  Gardiner,  1  Me. 
93;  Jefferson  v.  Litchfield,  1  Me.  196;  Piltston 
o.  Wiscasset,  4  Me.  293;  Richmond  v.  Lisbon, 
15  Me.  434;  Thomaston  v.  St.  George,  17  Me. 
117;  Shirley  v.  Wateriovvn,  3  Mass.  322; 
Somerville  v.  Boston,  120  Mass.  574;  Spencer 
v.  Leicester,  140  Mas?.  224;  Middleborough  v. 
Plympton,  140  Mass.  325,  Syracuse  v.  Onon- 
daga County,  (County  Ct.)25  Misc.  (N.  Y.)37i ; 
Brookri;ld  v.  Hartland,  10  Vi.  424.  See  also 
Scott  C  >univ  7\  Polk  County.  61  Iowa  6t6. 

3.  Residence  as  Wife  Cannot  Be  Tacked  to  Resi- 
dence as  Widow.  —  Richmond  v.  Lisbon,  15  Me. 
434;  Thomaston  v.  St.  George,  17  Me.  117; 
Bnokfield  v.  Hartland,  10  Vt.  424. 

4.  Gleason  v.  Boston,  144  Mass.  25;  Stoughton 
v.  Cambiidge,  165  Mass.  251. 

5.  Void  Marriage.  —  Johnson  v.  Huntington, 
1  Day  (Coiin  )  212.  Comparethe  title  Domicil, 
vol.  10,  p.  33. 

6.  Desertion  or  Abandonment  by  Husband.  — 
Reg.  v.  Maidstone  Union.  49  L.  J.  M.  C.  25,  5 
Q.  B.  D.  31,  distinguished  Reg.  v.  Cookham 
Union,  9  O.  B.  D.  522;  Washington  County  v. 
Mahaska  County,  47  Io<va  57.  See  also  Scott 
County  v.  Polk  County,  61  Iowa  616. 

7.  Augusta  v.  Kingfield.  36  Me.  235;  How- 
land  v.  Burlington,  53  Me.  54;  Spencer  Tp.  v. 
Pleasant  Tp  ,  17  Ohio  St.  31.  See  also  Pitts- 
ton  v.  Wiscasset.  4  Me.  293. 

Husband  Residing  Abroad.  —  Rex  v.  Brington, 
7  B.  &  C.  546  14  E.  C.  L.  9S. 

In  Pennsylvania  it  has  been  held  that  a  mar- 
ried woman  who  has  been  abandoned  by  her 
husband  may,  by  virtue  of  the  general  statu- 
tory provisions  removing  the  general  disabili- 
ties of  married  women  in  case  of  desertion  by 
the  husband,  acquire  a  settlement  in  her  own 
right.  Ayres's  Case,  4  Pa.  Co.  Ct.  499;  Over- 
seers of  Poor  v.  Lock  Haven  Poor  Dist.,  13  Pa. 
Co.  Ct.    157;    Loyalsock    Tp.    Overseers  v. 
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Johnsonburg  Overseers,  14  Pa.  Co.  Ct.  323: 
Central  Poor  Dist.  v.  Jenkins  Tp.,  8  Kulp 
(Pa.)  227;  Overseers  of  Poor  v.  Overseers  of 
Poor,  (Pa.  18S7)  9  Atl.  Rep.  457.  And  the 
same  has  been  held  true  with  regard  to  a 
woman  divorced  a  mensa  et  thoro.  Overseers 
of  Poor  v.  Overseers  of  Poor,  84  Pa.  St.  429, 
set  out  under  the  title  Domicil,  vol.  10,  p.  34, 
note. 

8.  Persons  Non  Compotes  Mentis.  —  Salford 
Union  v.  Manchester,  10  Q.  B.  D.  172,  52  L.  J. 
M.  C.  34;  Plymouth  v.  Waterbury,  31  Conn. 
515;  Ridgefield  v.  Fairfield,  73  Conn.  47;  Lubec 
v.  Eastport,  3  Me.  220;  Sidney  v.  Winthrop. 
5  Me.  123;  Milo  v.  Harmony,  18  Me.  415; 
Augusta  v.  Turner,  24  Me.  112;  New  Vineyard 
v.  Harpswell,  33  Me.  193;  Auburn  v.  Hebron, 
48  Me.  332;  Gardiner  v.  Farmingdale,  45  Me. 
537;  Corinth  v.  Bradley.  51  Me.  540;  Monroc 
v.  Jackson,  5^  Me.  55;  Waterville  v.  Benton. 
85  Me.  134;  Buffalo  Tp.  Poor  Dist.  v.  Mifflin- 
burg  Borough  Poor  Dist..  168  Pa.  St.  445.  See 
also  McHenry  County  v.  Dorr,  39  111.  App. 
240;  Fayette  v.  Chesterville,  77  Me.  28,  52  Am. 
Rep.  741.  Compare  Strong  v.  Farmington,  74 
Me.  46. 

And  if  a  person  removes  and  lakes  up  his 
residence  in  a  town  or  poor  district,  the  fact 
that  he  becomes  non  compos  mentis  before  he 
has  resided  in  the  town  or  district  for  a  suffi- 
cient time  to  acquire  a  settlement  will  not  pre- 
vent hisacquiring  a  settlement  by  a  continued 
residence.  Washington  County  -■.  Mahaska 
County,  47  Iowa  57;  Machias  v.  East  Machias, 
33  Me.  427;  Auburn  v.  Hebron,  48  Me.  332; 
Pittsfield  v.  Detroit,  53  Me.  442;  Chicopee  v. 
Whately,  6  Allen  (Mass.)  508;  Buckland  v. 
Charlemont,  3  Pick.  (Mass.)  173;  Topsham 
v.  Williamstown,  60  Vt.  467.  See  also  Scott 
County  v.  Polk  County,  61  Iowa  616. 

But  where  a  person  non  compos  mentis  re- 
moves from  one  place  to  another,  stronger  evi- 
dence of  his  actual  change  of  residence  may  be 
required  in  order  to  show  the  acquisition  of  a 
new  settlement  than  in  the  case  of  a  person 
sui juris.    Plymouth  v.  Waterbury,  31  Conn. 
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held,  however,  that  the  act  of  fixing  the  residence  of  one  who  is  non  rompos 
mentis  may  be  done  by  the  individual  having  the  care  of  his  person.1  If  per- 
sons non  compotes  mentis  have  not  been  emancipated  by  their  parents,  they 
cannot  acquire  a  settlement.2 

(3)  Residence  —  (a)  In  General.  —  The  statutes  generally  provide  for  the 
acquisition  of  a  settlement  by  a  residence  for  a  specified  length  of  time  within 
the  town  or  poor  district.3 

Approbation  of  Town.  —  In  Massachusetts  at  an  early  date,  a  person  could  not 
acquire  a  settlement  in  a  town  by  residence  unless  he  obtained  the  approba- 
tion of  the  town  at  a  general  meeting.4 

The  Length  of  Residence  necessary  to  acquire  a  settlement  is  regulated  by 
statute,  and  of  course  a  residence  for  the  required  length  of  time  is  essential.5 

(b)  Place  of  Residence  —  Legal  and  Jurisdictional  Limits.  —  In  Maine  it  has  been  held 
that  the  place  of  residence  must  be  on  the  actual  territory  of  the  town  and 
within  its  legal  limits.6  In  other  states  it  has  been  held  that  a  settlement  in 
a  town  could  be  acquired  by  residence  on  territory  over  which  the  town  had 
assumed  jurisdiction,  though  it  was  not  in  fact  included  in  the  legal  limits  of 
the  town.7 


515.  See  also  Payne  v.  Dunham.  29  111.  125; 
Townsend  v.  Pepperell,  99  Mass  40:  West- 
more  v.  Sheffield,  56  Vt.  239;  Topsham  v.  Chel- 
sea, 60  Vt.  219;  Fairfax  v.  Westford,  67  Vi.  390. 

A  person  non  compos  cannot  be  said  to  go  to 
a  town  to  reside,  though  he  may  have  lived 
there  fourteen  years.  He  is  to  be  regarded  all 
the  while  as  a  transient  person,  except  in  the 
town  of  his  legal  settlement  The  animus 
manendi  cannot  be  predicated  of  him.  Brown- 
ington  v.  Charleston,  32  Vt.  414,  citing  Ryegate 
j.  Wardsboro. 

Weakness  of  Intellect,  subjecting  the  person 
to  oversight,  influence,  and  care  of  friends,  but 
not  amounting  to  idiocy,  does  not  incapacitate 
such  person  from  making  a  removal  of  resi- 
dence and  acquiring  a  new  settlement.  Lud- 
low v.  Landgrove,  42  Vt.  137.  See  also 
Favette  o.  Chesterville,  77  Me.  28,  52  Am.  Rep. 
741- 

1.  Augustas.  Turner,  24  Me.  112  (by  uncle); 
New  Vineyard  v.  Harpswell,  33  Me.  193  (by 
brother);  Gardiner  v.  Farmingda'e,  45  Me  537; 
Auburn  v.  Hebron,  48  Me.  332  (by  guardian); 
Waterville  u.  Benton,  85  Me.  134  (by  mother). 

2.  Monroe  v.  Jackson.  55  Me.  55;  Strong  v. 
Farmington,  74  Me.  46 ;  Isleborough  v.  Lincoln- 
ville,  76  Me.  572;  Winterport  v.  Newburgh,  78 
Me.  136.  See  also  Washington  County  v. 
Mahaska  County,  47  Iowa  57. 

3.  Settlement  Acquired  by  Residence  —  Connec- 
ticut.—  Lisbon  v.  Franklin.  1  Root  (Conn.) 
423;  Litchfield  v,  Farmington,  7  Conn.  100; 
Middlelown  v.  Berlin,  18  Conn.  196;  Beacon 
Falls  v.  Seymour,  43  Conn.  218. 

Maine.  —  Green  v.  Buckfield,  3  Me.  136; 
Standishr.  Windham,  10  Me.  97;  Wiscasset  v. 
Waldoborough,  3  Me.  388;  Standish  v.  Gray, 
18  Me.  92;  Brewer  v.  Linnaeus,  36  Me.  428; 
Burlington  v.  Swanville,  64  Me.  78. 

Massachusetts.  —  Maiden  v.  Melrose,  125 
Mass.  304;  Fitchburg  v.  Ashby,  132  Mass.  495; 
Danvers  v.  Boston,  10  Pick.  (Mass.)  513; 
Monson  v.  Chester,  22  Pick.  (Mass.)  385. 

Minnesota.  —Lyon  County  v.  Murray  County, 
29  Minn.  240. 

New  Hampshire.  —  Loudon  v.  Deering,  I  N. 
H.  13;  Bow  v.  Nottingham,  t  N.  H.  260; 
Peterborough  v.  Temple,  2  N.  H.  406;  Barring- 
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ton  v.  Gilmanton,  3  N.  H.  83;  Tamworth  v. 
New  Market,  3  N.  H.  472;  Nottingham  v. 
Barrington,  6  N  H.  302;  Meredith  v.  Exeter, 
8  N.  H.  136:  Jaffrey  v.  Ml.  Vernon,  8  N.  H.436; 
Coventry  v.  Boscawen.g  N.  H.  227;  Gilford  v. 
Epping,  12  N.  H.498;  Merrimack  County  v. 
Grafton  County,  63  N.  H.  550. 

New  Jersey.  —  Overseers  of  Poor  v.  Overseers 
of  Poor,  2  N.  J.  L.  121;  East  Windsor  v.  Mont- 
gomery, 9  N.  J.  L.  39;  Raritan  Tp.  v.  Franklin 
Tp.,  54  N.  J.  L.  536;  Woodbridge  v.  Amboy,  1 
N.  J.  L.  246. 

Vermont.  —  Burlington  v.  Calais,  1  Vt.  385, 
18  Am.  Dec.  691;  Starksborough  v.  Hines- 
burgh,  13  Vt.  215;  Corinth  v.  Newbury,  13  Vt. 
496;  Londonderry  v.  Andover,  28  Vt.  416; 
Tunbridge  v.  Norwich,  17  Vt.  493;  Brookfield 
v.  Hartland,  10  Vt.  424;  Newfane  v.  Dummer- 
ston,  34  Vt.  184;  Chittenden  v.  Barnard,  61  Vt. 
145;  Barre  z>.  Coventry,  63  Vt.  95. 

In  New  Jersey,  by  Act  April  6,  1886  (now 
embodied  in  Gen.  Stat.  N.  J.  1895,  p.  2519), 
which  provided  that  "  any  person  or  persons 
who  have  or  who  shall  have  resided  in  any 
township  of  this  slate  for  the  period  of  ten 
years  shall  be  considered  as  legally  settled  in 
said  township,"  the  legislature  expressed  the 
design  to  introduce  a  new  condition  upon 
which  a  legal  settlement  might  be  acquired; 
and  when  such  a  condition  is  found  to  exist, 
an  absolute  settlement,  and  not  one  prima  facie, 
is  established.  McLorinan  v.  Overseers  of 
Poor,  49  N.  J.  L.  614. 

4.  Town  Meeting  —  Massachusetts.  —  Orange 
v.  Sudbury,  10  Pirk  (Mass.)  22:  Amherst  v. 
Shelburne,  13  Gray  (Mass.)  341;  Salem  v.  An- 
dover, 3  Mass.  436;  West  Springfield  v.  Gran- 
ville, 4  Mass.  486;  Andover  v.  Canton,  13 
Mass.  550;  Granby  v.  Amherst,  7  Mass.  1; 
Maiden  v.  Melrose,  125  Mass.  304. 

5.  Length  of  Residence.  —  Oxford  v.  Wood- 
bridge,  3  Day  (Conn.)  226;  Kennebunkport  v. 
Buxton,  26  Me.  61;  Lyon  County  v.  Murray 
County,  29  Minn.  240. 

6.  Place  of  Residence.  —  Ellsworth  v.  Goulds- 
boro,  55  Me.  94.  See  also  Overseers  of  Poor 
v.  Windham,  11  Johns.  (N.  Y.)  7. 

7.  Somerset  v.  Rehoboth,  6  Cush.  (Mass.) 
320;  Plastow  v.  Kingstown,  Smith  (N.  H.)24i; 
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Residence  on  Lands  Ceded  to  the  Federal  Government  by  a  state  for  navy  yards,  forts, 

arsenals,  etc.,  will  not  enable  a  person  to  acquire  a  settlement.1 

(c)  Time  of  Residence  as  Regards  Passage  of  Act.  —  A  statute  providing  for  the 
acquisition  of  settlements  by  persons  who  reside  or  shall  reside  in  a  poor  dis- 
trict for  a  specified  time  is  not  to  be  retrospectively  construed  so  as  to  apply 
to  residence  prior  to  its  passage.2  Some  statutes  expressly  provide  that  per- 
sons who  have  resided  for  a  certain  length  of  time  in  a  town  shall  thereby 
acquire  a  settlement  therein,  though  the  whole  or  a  part  of  such  residence 
occurred  prior  to  the  passage  of  the  statute.3 

(d)  What  Constitutes  Residence — aa.  In  General. — The  term  "residence,"  within 
the  meaning  of  the  statutes  relating  to  the  acquisition  of  settlements  by  resi- 
dence, means  the  same  thing  as  "  home,"  "  abode,"  or  "  place  of  dwelling;" 
and  "  residing,"  in  similar  statutes,  means  "  having  a  home  "  or  "  abode," 
etc.4  The  term  "  residence  "  is  not  synonymous  with  "  domicil  "  as  used  in 
international  law.5 

A  Person  While  Supported  as  a  pauper  cannot  be  considered  as  residing  at  the 
place  where  he  is  supported,  nor  can  such  place  be  considered  his  place  of 
residence.0 

Coerced  Habitation.  —  In  order  that  one's  living  in  a  town  should  constitute  a 
residence  so  as  to  confer  a  legal  settlement,  it  must  not  be  the  result  of  legal 
coercion,  but  there  must  be  liberty  of  choice  whether  to  live  there  or 
elsewhere.7 

v.  Stepney  Union,  54  L.  J.  M.  C.  12;  Salem  v. 
Lyme,  29  Conn.  74;  Kennebunkport  v.  Bux- 
ton, 26  Me.  67;  Brewer  v.  Linnaeus,  36  Me. 
428;  Corinth  v.  Lincoln,  34  Me.  310;  Warren 
v.  Thomaston,  43  Me.  406,  6g  Am.  Dec.  69; 
Rockingham  v.  Springfield,  59  Vi.  521:  South 
Burlington  v.  Worcester,  67  Vt.  411;  Granville 
v.  Hancock,  69  Vt.  205.  See  also  Canton  v. 
Burlington,  61  Conn.  589;  Payne  v.  Dunham, 
29  111.  125;  Dorr  v.  Seneca,  74  111.  ior.  And 
see  the  title  Residence. 

A  Foreign  Laborer,  Living  in  a  Temporary 
Shanty  erected  for  railroad  construction  work, 
has  been  held  not  to  be  a  "  resident  and  in- 
habitant." In  re  Hector,  (County  Ct.)  24  N. 
Y.  Supp.  475. 

Living  in  Hiding.  —  Newbury  v.  Harvard,  6 
Pick.  (Mass.)  1. 
"Dwell."  —  See  Dwell,  vol.  10,  p.  352. 
Residence  Must  Be  Open.  —  Henrietta  Tp.  v. 
Brownhelm  Tp.,  9  Ohio  76. 

The  Term  "  Inhabitant,"  as  used  in  statuies 
providing  for  the  acquisition  of  a  settlement 
by  an  "  inhabitant."  means  the  same  as  "  res- 
ident." New  Hartford  Canaan,  54  Conn. 
39;  Canton  v.  Simsbury,  54  Conn.  86;  New 
Haven  v.  Bridgeport,  68  Conn.  588.  And  see 
Inhabit — Inhabitant,  vol.  16,  p.  328. 

5.  See  the  title  Domicil,  vol.  10,  p.  8;  and  see 
Jefferson  v.  Washington.  19  Me.  293. 

6.  Place  of  Support  of  Paupers.  —  Lisbon  v. 
Franklin,  1  Root  (Conn.)423;  Franklin  County 
v.  Henry  County,  26  111.  App.  193;  Smithfield 
v.  Belgrade,  19  Me.  387;  Brewer  v.  Eddington, 
42  Me.  541.  See  also  Stratford  v.  Fairfield,  3 
Conn.  588;  Freeport  v.  Stephenson  County,  41 
111.  496. 

A  pauper  supported  in  a  poorhouse  in  one 
town  by  another  town  remains  a  resident  of 
the  latter  town.  Sheldon  Poor  House  Assoc. 
v.  Sheldon.  72  Vt.  126. 

7.  Coerced  Habitation.  —  Woodstock  v.  Hart- 
land,  21  Vt.  563;  Brownington  v.  Charleston, 
32  Vt.  411. 


Northwood  v.  Durham,  2  N.  H.  242;  Corinth 
v.  Newbury,  13  Vt.  496;  Landgrove  v.  Peru,  16 
Vt.  422;  Reading  v.  Weaihersfield,  30  Vt.  504. 

If  the  jurisdictional  line  is  disputed  and  un- 
settled, the  jurisdiction  being  claimed  and  ex- 
ercised by  both  towns,  the  settlement  will  be 
determined  by  the  charter  boundaries.  Land- 
grove  v.  Peru,  16  Vt.  422. 

In  Pennsylvania  it  has  been  held  that  where 
land  on  which  a  pauper  has  acquired  a  settle- 
ment by  former  ownership  and  residence  is  by 
judicial  decision  determined  to  be  located  in 
a  township,  the  settlement  of  the  pauper  is  also 
to  be  considered  to  be  in  such  township. 
Plunkett's  Creek  v.  Shrewsbury,  3  Pa.  Dist 
613. 

1.  Opinion  of  Justices,  1  Met.  (Mass.)  580. 

2.  Time  of  Residence  as  Regards  Passage  of  Act. 
—  Reg.  v.  Ipswich  Union,  46  L.  J.  M.  C.  207; 
Sunderland  Union  v.  Sussex  County,  8  Q  B. 
D.  99,  51  L.  J.  M.  C.  33;  Monkton  v.  Panton, 
12  Vt.  250.  See  also  Orland  v.  Ellsworth,  56 
Me.  47;  Newfane  v.  Dutnmerston,  34  Vt.  184. 

3.  Worcester  v.  Springfield,  127  Mass.  540; 
Cambridge  v.  Boston,  130  Mass.  357;  Taunton 
v.  Boston,  131  Mass.  18;  Fitchburg  v.  Ashby, 
132  Mass.  495;  Dedham  v.  Milton,  136  Mass. 
424;  Worcester  v.  Great  Barrington,  140  Mass. 
243;  Exeter  v.  Stratham,  2  N.  H.  102;  Merri- 
mack County  v.  Grafton  County,  63  N.  H.  550; 
Woodbridge  v.  Amboy,  1  N.  J.  L.  246;  Mc- 
Lorinan  v.  Overseers  of  Poor.  4g  N.  J.  L.  614; 
Raritan  Tp.  v.  Franklin  Tp.,  54  N.  J.  L.  536; 
Poultney  v.  Fair  Haven,  Brayi.  (Vt.)  185; 
Stamford  v.  Whitingham,  2  Aik.  (Vt.)  188; 
Worcester  v.  East  Montpelier,  61  Vt.  139. 

Such  a  provision  will  not  be  construed,  how- 
ever, to  give  a  settlement  to  a  person  who  died 
prior  to  the  passage  of  the  statute,  Taunton 
v.  Boston,  131  Mass.  18:  or  who  at  the  time  of 
the  passage  of  the  statute  had  ceased  to  be  a 
resident  of  the  state,  Fitchburg  v.  Athol,  130 
Mass  370. 

4.  Meaning  of  Term  "  Residence,"  etc.  —  Reg. 


9b4 


Volume  XXII. 


Settlement  of  Paupers.  POOR  AND  POOR  LAWS.        Acquisition  of  Settlement. 


Bodily  Presence.  —  A  residence  cannot  be  initiated  unless  there  is  a  bodily 
presence  in  the  town  concurrent  with  the  intention  to  reside  there,'  for,  as 
has  been  said,  intention  may  prolong  a  residence  during  absence,  but  cannot 
anticipate  one.2  But  bodily  presence  need  not  continue  for  any  particular 
time  in  order  to  establish  a  residence;  for  a  residence  or  home  may  be  estab- 
lished in  one  day.3 

Control  over  Place  of  Abode.  —  To  constitute  a  residence  in  a  particular  place, 
the  person  need  not  have  any  general  interest  in  or  control  over  the  dwelling 
or  house  in  which  he  lives,4  nor  need  he  even  have  any  regular  place  of 
abode.5  Thus,  a  person  may  have  a  residence  in  a  place  by  living  there  as  a 
boarder.6 

bb.  Animus  Manendi.  —  To  gain  a  residence  in  a  particular  place  it  is  necessary 
that  the  person  should  take  up  his  habitation  in  the  place  with  the  intention 
of  remaining,  or  without  an  intention  of  removal,  and  this  animus  manendi  is 
the  controlling  element  in  determining  whether  the  person  has  acquired  a 
residence.7  The  intention  to  remain  for  an  indefinite  period,  or,  in  other 
words,  the  absence  of  any  present  intention  to  remove,  is  sufficient ;  H  and  the 
fact  that  the  intention  to  remain  is,  to  a  certain  extent,  contingent  will  not 
prevent  the  person  from  acquiring  a  residence.  Thus,  if  a  person  goes  to  a 
place  to  live  and  remain  if  he  secures  work,  and  he  does  secure  work  and  live 
there,  he  will  acquire  a  residence  in  such  place.9 

cc.  Proof  of  Residence.  —  The  question  whether  the  person  has  adopted  a 
place  as  his  place  of  residence  is  to  be  determined  from  the  circumstances  sur- 
rounding him,10  his  declarations  at  the  time  of  his  actual  habitation  in  the 
place  being  a  part  of  the  res  gestce.11  Such  declarations  have  been  held  to  be 
admissible  in  evidence  though  the  pauper  was  alive;  12  but  declarations  of  a 
pauper  after  his  actual  habitation  in  a  place  has  ceased,  as  to  where  he  con- 
ceives that  he  has  had  his  residence  or  home,  are  inadmissible  in  evidence.13 
A  person  may,  of  course,  testify  as  to  his  intention  in  taking  up  his  habitation 
in  a  place.1'* 

Prisoners. —  Franklin  County  v.  Henry  (County  Ct.)  24  N.  Y.  Supp.  475  ;  Brownington 
County,  2b  111.  App.  193;  Burke  County  v.  v.  Charleston,  32  Vt.  411;  Mt.  Holly  v.  Peru, 
Buncombe  County,  101  N.  Car.  520  [citing  and     72  Vt.  68. 

explaining  Neal  v.  Burke  County,  85  N.  Car.  Question  of  Fact.  —  The  existence  of  the  in- 
420];  Paivlet  v.  Rutland.  Brayt.  (Vt.)  175;  Man-  tention  to  remain  is  a  question  of  fact.  Mt. 
Chester  v.  Rupert,    6   Vt.   291:    Danville  v.      Holly  v.  Peru,  72  Vt.  68. 

Putney,  6  Vt.  512  "  Dwells  and  Has  His  Home." — Turnerz*.  Buck- 

Confined  Lunatics.  —  Franklin  County  v.  field,  3  Me.  229.  See  also  Jefferson  v.  Washing- 
Henry  County,  26  111.  App.  193;  Smithfield  v.      ton,  19  Me.  293. 

Belgrade,  19  Me.  387;  Yarmouth  v.  North  Yar-        8.  Greene  v.  Windham,  J3  Me.  225;  Warren 
mouth,  44  Me.  352;   Burke  County  v.  Bun-     v.  Thomaston,  43  Me.  406,  69  Am.  Dec.  69. 
combe  County,  101  N.  Car.  520.  9.  Woodstock  v.  Canton,  91  Me.  62. 

1.  Bodily  Presence.  —  Fayette  v.  Livermore,  10.  Proof  of  Residence  —  Circumstances.  — 
62  Me.  229;  Brovvnington  v.  Charleston,  32  Vt.  Thomaston  v.  Si.  George,  17  Me.  117;  Wayne 
411.  Compare  Hard  wick  v.  Raynham,  14  Mass.  v.  Greene,  21  Me.  357;  Ripley  v.  Hebron,  60 
364.  Me.  379 

2.  Jamaica  v.  Townshend,  19  Vt.  270.  11.  Declarations  of  Intention. — NewMilford  v. 

3.  Searsmont  v.  Thorndike,  77  Me.  504,  per  Sherman,  21  Conn.  112;  Gorham  v.  Canton,  5 
Danforth,  J.  Me.  266,  17  Am.  Dec.  231;  Baring  v.  Calais.  11 

4.  Control  over  Place  of  Abode.  —  Parsonsfield  Me.  463;  Thomaston  v.  St.  George,  17  Me. 
v.  Perkins,  2  Me.  411;  Richmond  v.  Vassal-  117;  Wayne  v.  Greene,  21  Me.  357;  Cornville 
borough,  5  Me.  396;  Wilton  v.  Falmouth,  15  v.  Brighton,  39  Me.  333;  Belmont  v.  Vinal- 
Me.  479.    Compare  Etna  v.  Brewer,  78  Me.  377.      haven,    82    Me.    524.      Compare   Corinth  v. 

5.  Searsmont  v.  Lincolnville,  83  Me.  75.  Lincoln,  34  Me.  310. 

6.  Waterborough  v.  Newfield,  8  Me.  203.  12.  Baring  v.  Calais,  ri  Me.  463. 

7.  Animus  Manendi.  —  Salem  v.  Lyme,  29  13.  Dorr  v.  Seneca,  74  111.  101;  Belmont  v. 
Conn.  74;  Turner  v.  Buckfield,  3  Me.  229;  Vinalhaven,  82  Me.  524,  Londonderry  c.  An- 
Hampden  v.  Fairfield,  3  Me.  436;  Wilion  v.  dover,  28  Vt.  416;  Derby  v.  Salem,  30  Vt.  722; 
Falmouth,  15  Me.  479;  Jefferson  v.  Washing-      Cavendish  v.  Troy,  4r  Vt.  106. 

ton,  19  Me.  293;  Corinth  v.  Lincoln.  34  Me.  14.  Testimony  as  to  Intention.  —  Baring  v. 
310;  Brewer  v.  Eddington,  42  Me.  541;  War-  Calais,  11  Me.  463;  Searsmont  v.  Lincolnville, 
ren  v.  Thomaston,  43  Me.  406,  69  Am.  Dec.  83  Me.  75;  Albion  v.  Maple  Lake,  71  Minn. 
69;  Etna  v.  Brewer,  78  Me.  377;  In  re  Hector,  503. 
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Evidence  of  the  General  Reputation  or  as  to  the  reputed  place  of  residence  of  a 
person  has  been  held  to  be  inadmissible.1 

Particular  Facts  Tending  to  Show  Residence  —  Voting.  —  The  fact  that  the  pauper 
has  voted  in  a  certain  town  is  to  be  considered  in  determining  whether  he  had 
his  residence  in  the  town,  though  it  is  not  conclusive,  as  he  may  have  voted 
without  right  and  fraudulently,  or  through  mistake.2 

storing  Effects,  Etc.  —  In  regard  to  the  residence  of  single  persons  without  a 
permanent  home  or  abiding  place,  but  who  go  out  to  work  or  reside  from 
time  to  time  with  their  relatives  or  friends,  the  ascertainment  of  the  place  in 
which  they  store  or  keep  their  effects  and  to  which  they  return  when  out  of 
employment  or  when  not  visiting  is  very  material.3 

Habitation  of  Wife  and  Family.  —  Evidence  of  the  habitation  of  a  man's  wife  and 
family  is  evidence  of  the  residence  of  the  husband,4  but  is  not  conclusive,5  as 
the  husband  has  the  right  to  fix  his  place  of  residence,6  and  a  man's  actual 
residence  is  not  necessarily  in  the  place  where  his  moral  duty  requires  him  to 
reside.7 

(e)  Continuity  of  Residence  —  aa.  In  General. — The  residence  for  the  required 
length  of  time  must  be  continuous,'*  and  the  necessary  continuity  is  broker- 
where  there  is  a  removal  without  any  intention  of  returning.9  So  if  a  person 
leaves  his  place  of  residence,  and  while  absent  forms  the  intention  of  not 
returning,  the  continuity  of  his  former  residence  is  broken  as  much  as  if  he 
had  formed  such  intention  at  the  time  of  removal.10  It  is  not  necessary,  in 
order  that  a  removal  without  intention  of  returning  should  break  the  continuity 
of  the  residence,  that  the  person  should  have  in  fact  acquired  another  resi- 
dence.11   And  the  same  effect  will  follow  from  such  a  removal  though  the 


1.  Reputation  as   to   Residence.  —  Albion  v. 

Maple  Lake,  71  Minn.  503. 

2.  Voting.  —  East  Livermore  v.  Farmington, 

74  Me  154. 

3.  Storing  Effects,  Etc.  —  Newbury  v.  Tops- 
ham,  7  Vt.  407;  Khby  v.  Waterford,  14  Vt. 
414;  Berlin  v.  Worcester,  50  Vt  23. 

4.  Habitation  of  Wife  and  Family.  —  Greene  v. 
Windham,  13  Me.  225;  Brewer  v.  Linnaeus,  36 
Me.  428;  Topsham  v.  Lewiston,  74  Me.  236,  43 
Am.  Rep.  584;  Hard  .vick  v.  Raynham,  14 
Mass.  363. 

The  residence  of  the  wife  is  prima  facie  evi- 
dence of  the  husband's  residence.  Brewer  v. 
Linnaeus,  36  Me*.  428. 

5.  West  Ham  Union  v.  Cardiff  Union,  (l8gs) 
1  Q.  B.  766,  64  L.  J.  M.  C.  167;  Richmond  v. 
Vassalborough,  5  Me.  396;  Raymond  v.  Har- 
rison, 11  Me.  iqo;  Hallowell  v.  Saco,  5  Me. 
143:  Greene  v.  Windham.  13  Me  225;  Smith- 
field  v.  Belgrade,  19  Me  387;  Burlington  v. 
Swanville,  64  Me.  86;  Woodstock  r.  Canton, 
91  Me.  62;  Bangor  v.  Frankfort,  85  Me.  128; 
Fitchburg  v.  Winchendon,  4  Cush.  (Mass.)  190; 
Be  1  keley  v.  Tan  ton,  19  Pick.  (Mass.)  480  Cam- 
bridge v.  Charlestown,  13  Mass.  502;  Syracuse 
v.  Onondaga  County,  (County  Ct.)  25  Misc.  (N. 
Y.)  371;  Tunbridge  v.  Norwich,  17  Vt.  493. 
See  also  Damascus  v.  Buckingham,  3  Pa.  Dist. 
744,  1  Lack.  Leg.  N.  (Pa.)  26. 

6.  Bangor  v.  Frankfort,  85  Me.  128;  Wood- 
stock v.  Canton,  gl  Me.  62. 

7.  Greene  v.  Windham,  13  Me.  225. 

8.  Continuous  Residence  Required  —  England. 
—  Reg.  v.  Stapleton,  1  El  &  Bl.  766,  72  E.  C. 
L.  766;  Reg.  v.  Worcester  Union,  L.  R  9  Q. 
B.  340:  Totness  Union  v.  Cardiff  Union,  51  J. 
P.  133;  Dorchester  Union  z.  Wevmouth  Union, 
16  Q.  B.  D.  31,  55  L.  J.  M.  C.  44. 


Connecticut. — Reading  v.  Westport,  19  Conn. 
565;  Washington  v.  Kent,  38  Conn.  249. 

Maine.  — -  Wayne  v.  Greene,  21  Me.  357; 
Kennebunkport  v.  Buxton,  26  Me.  61;  North 
Yarmouth  v.  West  Gardiner,  58  Me.  207,  4 
Am.  Rep.  279;  Ripley  v.  Hebron,  60  Me.  379; 
Detroit  v.  Palmyra,  72  Me.  256. 

Massachusetts .  —  Athol  v.  Watertown.  7  Pick. 
(Mass.)  42;  Billerica  v.  Chelmsfotd,  10  Mass. 
394- 

Ohio.  —  Henrietta  Tp.  v.  Brownhelm  Tp.,  9 
Ohio  76. 

Pennsyhiania.  —  Huntington  Tp.  Poor  Dist. 
v.  Salem  Tp.  Poor  Dist.,  8  Kulp  (Pa.)  234. 

Vermont.  —  Middletown  v.  Poullney,  2  Vt. 
437;  Royalton  v.  Bethel,  10  Vt.  22;  Monkton 
v.  Panton,  12  Vt.  250;  Hartford  v.  Hartland, 
19  Vt.  392. 

9.  Departure  Without  Intention  to  Return.  — 

West  brook  v.  Bo  ivdoi  n  ham,  7  Me  363;  Coiinth 
v.  Bradley,  51  Me.  540;  Notth  Yarmouth  z. 
West  Gardiner,  58  Me.  207,  4  Am.  Rep.  279; 
Burnham  v.  Pittsfield,  68  Me.  580;  Holmes  v. 
Greene,  7  Gray  (Mass.)  299;  Billerica  j. 
Chelmsford,  10  Mass.  394;  Jamaica  v.  Toivns- 
hend,  tg  Vt.  270;  Barton  v.  Irasburgh,  33  Vt. 
159- 

It  is  not  necessary  that  the  departure  should 
be  with  a  fixed  purpose  not  to  return.  It  is 
enough  if  the  person  departs  without  an  inten- 
tion to  return.     Detroit  v.  Palmyra,  72  Me.  256. 

Absconder.  —Athol  v.  Watertown,  7  Pick. 
(Mass.)42. 

10.  Abandonment  of  Intention   to  Return.  — 

Hampden  v.  Levant,  5g  Me  557;  Ripley  v. 
Hebron,  60  Me.  37g;  Barton  v.  Irasburgh,  33 
Vt.  isg. 

11.  Acquisition  of  Another  Residence  Unneces- 
sary.—  Exeter  v.  Brighton.  15  Me.  58;  |erlar- 
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person  does  in  fact  return;  his  return  cannot  relate  back  so  as  to  renew  his 
residence  from  the  time  of  his  removal.1 

Presumption  as  to  Continuance.  —  Where  a  residence  is  once  shown,  it  will  be 
presumed  to  have  been  continuous  until  the  contrary  is  shown.2 

An  Intention  to  Remove  in  the  Future,  without  an  actual  removal,  will  not  break 
the  continuity  of  the  residence.3 

66.  Absence  Animo  Revertenui.  —  The  continuity  of  a  residence  within  the  con- 
templation of  the  law  is  not  broken  by  a  mere  temporary  absence,  provided 
the  person  had  the  intention  of  returning.4  Thus,  continuity  is  not  broken 
by  an  absence  while  temporarily  employed  or  while  seeking  employment,5  or 
while  serving  a  term  of  enlistment  in  the  army;6  or  while  serving  a  sentence 
of  imprisonment  in  the  penitentiary,  or  confined  in  jail  in  another  town  on  a 
criminal  charge,  especially  when  the  person's  home  is  continued  by  his  wife 
and  family  ; 7  or  while  confined  in  an  insane  hospital.8    So  where  a  person  liv- 


son  v.  Washington,  19  Me.  293;  North  Yar- 
mouth v.  West  Gardiner,  58  Me.  207,  4  Am. 
Rep.  279.  Compare  Worcester  v.  Wilbraham, 
13  Gray  (Mass.)  586. 

In  this  respect  a  residence  within  the  mean- 
ing of  the  poor  laws  differs  from  a  domicil. 
See  the  title  Domicil,  vol.  10,  p.  15. 

L  Effect  of  Actual  Return.  —  Westbrook  v. 
Bovvdoinham,  7  Me.  363;  North  Yarmouth  v. 
West  Gardiner,  58  Me.  207,  4  Am.  Rep.  279; 
Burnham  v.  Pittsfield,  68  Me.  580;  Detroit  v. 
Palmyra,  72  Me.  256;  Billerica  v.  Chelmsford, 
10  Mass.  394. 

2.  Greenfield  v.  Camden,  74  Me.  56. 

3.  Intention  to  Remove.  —  Hallowed  v.  Saco, 
5  Me.,  143;  Greene  v.  Windham,  13  Me.  225; 
Wayne  v.  Greene,  21  Me.  357;  Bangor  v. 
Brewer,  47  Me.  97;  Monroe  County  v.  Jackson 
County,  72  Wis.  449. 

4.  Absence  Animo  Revertendi  —  England.  — 
Reg.  v.  St.  Leonard,  L.  R.  1  Q.  B.  21;  Reg.  v. 
Glossop  Union,  L.  R.  1  Q.  B.  227;  Reg.  v. 
Abingdon  Union,  L.  R.  5  Q.  B.  406;  Reg. 
v.  St.  Ives  Union,  L.  R.  7  Q.  B.  467;  Reg.  v. 
Worcester  Union,  L.  R.  9  Q.  B.  340;  Man- 
chester v.  Ormskirk,  16  Q.  B.  D.  723. 

Connecticut.  —  Salem  v.  Lyme,  29  Conn.  79. 

Maine.  —  Knox  v.  Waldoborough,  3  Me. 
455;  Parsonsfield  v.  Kennebunkport,  4  Me.  47; 
Witerborough  v.  Ne  .vfield,  8  Me.  203 ;  Thomas- 
ton  v.  St.  George,  17  Me.  117;  Wayne  v.  Greene, 
21  Me.  357;  Kennebunkport  v.  Buxton,  26  Me. 
61;  Clinton  v.  York,  26  Me.  167;  Bangor  v. 
Brunswick,  27  \fe.  351;  Brewer  v.  Linnaeus, 
36  Me.  42S;  Warren  v.  Thomaston,  43  Me.  406, 
69  Am.  Dec.  69;  Bangor  v.  Brewer,  47  Me.  97; 
Corinth  v.  Bradley,  51  Me.  540;  Pittsfield  v. 
Detroit,  53  Me.  442;  Fayette  v.  Livermore, 
62  Me.  229;  East  Livermore  v.  Farmington,  74 
Me.  154;  Topsham  v.  Lewiston,  74  Me.  236,  43 
Am.  Rep.  584;  Searsmont  71.  Thorndike,  77 
Me.  504;  Searsmont  v.  Lincolnville,  83  Me.  75. 

Massachusetts.  —  Fitchburg  v.  Winchendon, 
4  Cush.  (Mass.)  190;  Lee  v.  Lenox,  15  Gray 
(Mass.)  496;  Worcester  v.  Wilbraham,  13  Gray 
(Mass  )  586;  Abington  v.  Boston,  4  Mass.  312; 
Cambridge  -'.  Charleslown,  13  Mass.  502; 
Greenfield  v.  Buckland,  159  Mass.  491. 

Ne-u  Jersey.  —  Eatontown  v.  Shrewsbury,  49 
N   J.  L.  188,  affirmed  49  N.  J.  L.  482. 

Ohio.  —  Henrietta  Tp.  v.  Brownhelm  Tp.,  g 
Ohio  76. 

Pennsylvania.  — Overseers  of  Poor  v.  Over- 
seers of  Poor,  9  Pa.  Super.  Ct.  23. 
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Vermont. — Burlington  v.  Calais,  I  Vt.  385, 
18  Am.  Dec.  691;  Newbury  v.  Topsham,  7  Vt. 
407;  Northfield  v.  Vershire,  33  Vt.  110;  Bar- 
ton v.  Irasburgh,  33  Vt.  159;  Berlin  v.  Worces- 
ter, 50  Vt.  23;  Rockingham  v.  Springfield,  59 
Vt.  521. 

See  also  Albion  v.  Maple  Lake,  71  Minn. 
503;  Jericho  v.  Burlington,  66  Vt.  529. 

Sufficiency  of  Intent. —  In  Worcester  7/.  Wil- 
braham, 13  Gray  (Mass.)  586,  ii  was  held  that 
an  absence  "  with  an  uncertain,  indefinite,  half- 
formed  purpose  "  to  take  up  a  residence  else- 
where did  not  break  the  continuity. 

A  Mariner  making  his  home  in  any  town  for 
more  than  one  year,  and  following  his  profes- 
sion therefrom,  has  a  residence  in  the  town. 
Abington  v.  Boston,  4  Mass.  312. 

Absence  of  Fifteen  Months  on  Whaling  Voyage. 
—  Salem  v.  Lyme,  29  Conn.  74. 

Burden  of  Proof.  —  The  party  setting  up  the 
acquisition  of  a  settlement  by  five  years'  con- 
tinuous residence  of  a  pauper  in  a  town  is 
bound  to  prove  it;  and  if,  while  attempting 
such  proof,  a  break  in  the  actual  residence  is 
shown,  it  is  for  that  party  to  establish  such  a 
state  of  facts  as  shows  that  the  legal  home  re- 
mained there  notwithstanding  the  absence. 
Ripley  v.  Hebron,  60  Me.  379. 

6.  Absence  Seeking  or  During  Temporary  Em- 
ployment. —  Knox  v.  Waldoborough,  3  Me.  455 ; 
Waterborough  v.  Newfield,  8  Me.  203. 

6.  Enlistment  in  Army. —  Brewer  v.  Linnaeus, 
36  Me.  428. 

7.  Absence  During  Imprisonment.  —  Topsham 
v.  Lewiston  74  Me.  236,  43  Am.  Rep.  584; 
Bangor  v.  Frankfort.  85  Me.  126;  Northfield  v. 
Vershire,  33  Vl.  no;  Baltimore  v.  Chester,  53 
Vt.  315,  38  Am.  Rep.  677.  See  also  Grant  v. 
Dalliber,  11  Conn.  234;  Pittsfield  v.  Detroit,  53 
Me.  442;  Montpelier  v.  Calais,  5  Vt.  571.  But 
see  Readingz/.  Westport,  19  Conn.  565  ;  Wash- 
ington v.  Kent,  38  Conn.  249. 

Divorce  and  Remarriage  of  the  Prisoner's  Wife 
does  not  break  the  continuity  of  his  residence. 
Bangor  v.  Frankfort,  85  Me.  126. 

Confinement  on  Criminal  Charge  —  Subsequent 
Conviction.  —  Northfield  v.  Vershire,  33  Vt.  no. 

8.  Confinement  in  Insane  Asylum.  —  Auburn 
v.  Hebron,  48  Me.  332;  Pittsfield  v.  Detroit, 
53  Me.  442;  Dexter  v.  Sangerville,  70  Me.  441. 
See  also  Chicopee  v.  Whately,  6  Allen  (Mass.) 
508;  Choate  v  Rochester,  13  Gray  (Mass.)  92. 

Express  Statutes.  —  Some  statutes  have  ex- 
pressly provided  that  the  time  during  which  a 
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ing  in  a  town  in  which  he  had  not  a  settlement  removed  to  another  town,  by 
direction  of  the  overseers  of  the  poor,  solely  to  prevent  his  gaining  a  settle- 
ment in  the  former  town,  and  with  the  intention  to  return  at  the  expiration 
of  a  few  weeks,  it  was  held  that  the  continuity  of  his  residence  was  not 
broken.1 

Retention  of  Place  of  Habitation.  —  In  Maine  it  has  been  held  that  an  absence 

may  be  animo  revertendi  though  during  the  person's  absence  he  does  not 
retain  in  the  place  any  house  over  which  he  has  legal  control,  or  to  which  he 
may  resort  as  a  matter  of  right.2  In  Vermont,  however,  the  contrary  has 
been  held.3 

Proof  of  Animus  Revertendi.  —  The  question  whether  the  animus  revertendi 
existed  is  to  be  determined  from  the  circumstances  surrounding  the  person  at 
the  time  of  his  removal,  such  as  the  character  of  his  dwelling,  his  habits, 
early  associations,  disposition,  etc.,4  and  his  declarations  at  the  time  of  his 
removal  in  regard  to  his  intentions;  5  but  his  declarations  after  his  return  are 
inadmissible  to  show  his  intention  at  the  time  of  removal,6  and  his  declara- 
tions at  any  time  are  not  conclusive  either  for  or  against  his  animus  revertendi.1 
The  person  may,  of  course,  himself  testify  as  to  his  intention.8 

In  Case  of  an  Absence  Without  Explanation,  followed  by  a  return,  it  has  been  held 
that  the  intention  of  returning  would  be  presumed  instead  of  an  intention  not 
to  return,  especially  where  effects  were  left  behind  or  there  were  other  indicia 
of  an  intention  to  return.9 

Question  for  Jury.  —  The  question  whether  animus  revertendi  exists  is  one  of 
fact  to  be  determined  by  the  jury.10 

(4)  Real-estate  Qualifications  —  (a)  Ownership  of  Real  Estate  —  aa.  In  General.  — 
In  a  number  of  jurisdictions  the  statutes  have  provided  that  persons  owning 
or  possessed  of  a  freehold  or  of  real  estate  of  a  specified  value,  and  occupying 
it  for  a  specified  time,  shall  thereby  acquire  a  settlement.11 


person  is  supported  in  an  insane  asylum  shall 
not  be  included  in  the  period  necessary  to  ac- 
quire a  settlement.  See  Glenburn  v.  Naples, 
69  Me.  68;  Peacham  v.  Weeks,  48  Vt.  73. 

1.  Removal  for  Purpose  of  Breaking  Continuity. 
—  Clinton  v.  York,  26  Me.  167.  Solon  v.  Emb- 
den,  71  Me.  418. 

2.  Retention  of  Place  of  Habitation.  —  Water- 
borough  v.  Newfield,  8  Me.  203;  Warren  v. 
Thomaston,  43  Me.  406,  69  Am.  Dec  69. 

3.  Middletown  v.  Pouliney,  2  Vt.  437; 
Jamaica  v.  Townsend,  19  Vt.  267;  Jericho  v. 
Burlington,  66  Vt.  529  [overruling  Rockingham 
v.  Springfield,  59  Vt.  521];  St.  Johnsbury  v. 
Concord,  68  Vt.  481. 

4.  Proof  of  Intention  —  Circumstances. — Water- 
borough  v.  Newfield,  8  Me.  203;  Jefferson  v. 
Washington,  19  Me.  293;  Wayne  v.  Greene,  21 
Me.  357;  Ripley  v.  Hebron,  60  Me.  379;  Deer 
Isle  v.  Winterport,  87  Me.  37. 

5.  Declarations  at  Time  of  Removal.  —  Rich- 
mond v.  Vassalborough,  5  Me.  396;  Water- 
borough  v.  Newfield,  8  Me.  203;  Thomaston 
v.  St.  George,  17  Me.  117;  Wayne  v.  Greene, 
21  Me.  357;  Cornville  v.  Brighton,  39  Me.  333; 
Corinth  v.  Bradley,  51  Me.  540;  North  Yar- 
mouth v.  West  Gardiner,  58  Me.  207,  4  Am. 
Rep.  279;  Burnham  v.  Pittsfield,  6S  Me.  5S0; 
Etna  v.  Brewer,  78  Me.  377;  Deer  Isle  v.  Win- 
terport, 87  Me.  37;  Mead  v.  Boxborough,  11 
Cush.  (Mass.)  362;  Carnol  v.  Freetown,  9  Gray 
(Mass.)  357;  Salem  v.  Lynn,  13  Met.  (Mass  ) 
544.  Compare  Bangor  v.  Brunswick,  27  Me. 
351:  Bangor  v.  Brewer,  47  Me.  99. 

6.  Declarations  After  Returns,  -  Salem  v. 
Lynn,  13  Met.  (Mass.)  544. 
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7.  Declarations  Not  Conclusive.  —  Thomaston 
v.  St.  George,  17  Me.  117;  Wayne  v.  Greene, 
21  Me.  357. 

8.  Testimony  as  to  Intention.  —  Bangor  v. 
Brunswick,  27  Me.  351;  Solon  v.  Embden,  71 
Me.  418;  Cushing  v.  Friendship,  89  Me.  525. 

9.  Presumption  as  to  Intention. —  Brewer  v. 
Linnaeus,  36  Me.  428.  See  also  Knox  v.  Waldo- 
borough,  3  Me  455;  Sea'rsmont  v.  Thorndike. 
77  Me.  504;  Chicopee  v.  Whately,  6  Allen 
(Mass.)  508.  Compare  Ripley  v.  Hebron,  60 
Me.  379,  and  North  Yarmouth  v.  West  Gardi- 
ner, 58  Me.  207,  4  Am.  Rep.  279,  holding  that 
no  presumption  of  intention  to  return  will 
arise  where  no  indicia  of  the  intention  to  re- 
turn are  left  by  the  pauper,  as  where  a  pauper 
without  family  or  effects,  except  the  few  he 
takes  with  him,  removes. 

10.  Intention  Question  of  Fact. — Solon  v.  Emb- 
den, 71  Me.  418;  Fitchburg  v.  Winchendon,  4 
Cush.  (Mass  )  190. 

11.  Ownership  and  Occupation  of  Real  Estate  — 
England.  —  Rex.  r.  Thruscross,  3  N.  &  M.  284, 
1  Ad.  &  El.  126,  28  E.  C.  L.  57;  Rex  v.  Horn- 
church,  2  B.  &  Aid.  189;  Rex  v.  Belford,  5 
M.  &  R.  174,  10  B.  &  C.  55,  21  E.  C.  L.  27; 
Rex  v.  Wark worth  Tp.,  1  M.  &  S.  473;  Rex  v 
Ynyscynhanarn,  r  M.  it  R.  16,  7  B.  &  C.  23',, 
14  E.  C.  L.  36;  Rex  v.  Stone,  6  T.  R.  295;  Rex 
v.  North  Curry,  2  Dougl.  770,  note;  Calverley 
v.  Bradford,  12  L.  T.  N.  S.  51;  Rex  v.  Barnard 
Castle,  2  Ad.  &  El.  108,  29  E.  C.  L.  46,  4  N.  & 
M.  128;  Rex  v.  Horsley,  8  East  405;  Rex  v. 
Okeford  Fitzpaine,  1  B.  &  Ad.  254,  20  E.  C.  L. 
382;  Rex  v.  Great  Glenn,  2  N.  &  M.  91,  5  B.  & 
Ad.  188,  27  E.  C.  L.  70;  Rex  v.  Berkswell,  3 
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bb.  Sufficiency  ok  Title  and  Estate.  —  In  order  to  gain  a  settlement  through 
the  seizin  or  ownership  of  a  freehold  estate,  the  person  must  have  some  title 
to  the  land.1 

Defects  in  Title.  —  If  the  person  holds  under  a  deed,  the  fact  that  there  is 
some  defect  in  his  title  will  not  prevent  him  from  gaining  a  settlement.* 

Record  Title.  —  In  order  to  gain  a  settlement  through  the  ownership  of  an 
estate  in  fee,  a  perfect  title  of  record  is  not  necessary.3 

The  Mere  Possession  of  Land  has  been  held  to  constitute  prima  facie  evidence  of 
the  possessor's  seizin  thereof,  so  as  to  enable  him  to  acquire  a  settlement.4 

Conditional  Estate.  —  A  grantee  of  a  freehold  on  a  condition 'precedent  is  not, 
prior  to  the  performance  of  the  condition,  seized  of  the  estate  so  as  to  enable 
him  to  acquire  a  settlement.5 

Estates  in  Remainder  or  Reversion.  —  To  confer  a  settlement  on  a  person  by 
feason  of  his  ownership  and  occupation  of  an  estate  of  freehold,  he  must  have 
an  estate  of  freehold  in  possession;  an  estate  in  remainder  or  reversion,  where 
there  is  a  preceding  estate  of  freehold  outstanding,  is  insufficient  though  the 
remainderman  or  reversioner  is  in  possession  as  tenant  of  the  owner  of  the 
present  estate.6 


Dowl.  &  R.  9,  16  E.  C.  L.  129,  1  B.  &  C.  542,  8 
E.  C.  L.  229;  Reg.  v.  Burgate,  3  EI.  &  Bl.  823, 
Z  Crim.  L.  Rep  1484,  18  Jur.  875,  23  L.  J.  M. 
C.  143;  Rex  v.  Ardleigh,  7  Ad.  &  El.  70,  34  E. 
C.  L.  40,  2  N.  &  P.  240;  Rex  v.  Owersby-le- 
Moor,  15  East  356;  Reg.  v.  St.  Margaret,  2  Q. 
B  559,  42  E.  C.  L  807,  1  Gale  &  D.  625,  6  Jur. 
503;  Rex  v.  Cregrina,  2  Ad.  &  El.  536,  29  E.  C. 
L.  161,  4  N.  &  M.  455,  1  H.  &  W.  33;  Rex  v. 
Northweald  Bassett,  4  Dowl.  &  R.  276,  2  B.  & 
C.  724,  9  E.  C.  L.  232. 

Connecticut.  —  Barkhamsted  v.  Farmington, 
2  Conn.  603. 

Massachusetts.  —  Hopkinton  v.  Upton,  3  Met. 
(Mass.)  165;  Ipswich  v.  Topsfield,  5  Met. 
(Mass.)  350;  Salem  v.  Andover,  3  Mass.  436; 
Springfield  v.  Wilbraham,  4  Mass.  493;  Con- 
way v.  Deerfield,  11  Mass.  327;  Worcester  v. 
Springfield,  127  Mass  540. 

New  Hampshire.  —  Wakefield  v.  Alton,  3  N. 
H.  378;  Andover  v.  Merrimack  County,  37  N. 
H.  438;  Hillsborough  County  v.  Londonderry, 
46  N.  H.  11. 

New  Jersey.  —  Nottingham  v.  Am  well,  21  N. 
J.  L.  27;  Eatontown  v.  Shrewsbury,  49  N.  J. 
L.  482. 

Pennsylvania.  —  Rouse  v.  Directors  of  Poor, 
169  Pa.  St.  116,  Forks  v.  Easton,  2  Whart. 
(Pa.)  405:  Com.  v.  Jennings,  I  Browne  (Pa.) 
197. 

A  settlement  may  be  gained  by  a  residence 
and  ownership  of  real  estate  although  the 
owner  may  not  have  been  taxed  for  the  estate. 
Rochester  v.  Chester,  3  N".  H.  349;  Dalton  v. 
Bethlehem,  20  N.  H.  505. 

Under  a  statute  providing  for  ihe  acquisition 
of  a  settlement  ihrough  the  ownership  of  real 
estate,  it  is  necessary  that  the  person  should 
have  a  freehold  estate.  Charlestown  v.  Ac- 
worth,  1  N.  H.  62. 

1.  Title  Required.  —  Thus,  a  settlement  can- 
not be  established  by  a  promise  to  give  land 
10  the  pauper's  wife  in  the  township,  to  be  a 
home  for  him,  which  promise  was  never  car- 
ried out.  Overseers  of  Poor  v.  Overseers  of 
Poor,  (Pa.  i88f>)  5  Cent.  Rep.  526. 

A  Deed  from  a  Married  Woman  without  her 
husband  joining  therein  conveys  no  title,  and 
the  grantee  does   not  acquire  a  seitlement 
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thereby.  Overseers  of  Poor  v.  Overseers  of 
Poor,  112  Pa.  St.  99. 

2.  Defects  in  Title.  —  Boylston  v.  Clinton,  1 
Gray  (Mass.)  619;  Brewster  v.  Dennis,  21  Pick. 
(Mass.)  233;  Mt.  Washington  v.  Clarkshurgh, 
19  Pick.  (Mass.)  294;  Conway  v.  Deerfield,  11 
Mass.  327. 

Thus,  a  person  holding  under  a  warranty 
deed  will  acquire  a  settlement  though  his 
grantor  had  no  title.  Boylston  v.  Clinton,  1 
Gray  (Mass.)  619. 

3.  Record  Title.  —  Clinion  v.  Westbrook,  38 
Conn.  9,  Belchertown  v.  Dudley,  6  Allen 
(Mass.)  477;  Brewster  v.  Dennis,  21  Pick. 
(Mass.)  233;  Conway  v.  Ashfield,  110  Mass. 
"3. 

Thus,  the  deed  under  which  the  person 
holds  need  not  be  recorded.  Belchertown  v. 
Dudley,  6  Allen  (Mass.)  477.  So  a  title  ac- 
quired by  adverse  possession  is  sufficient. 
Rex  v.  Butterton,  6  T.  R.  554;  Brewster  v. 
Dennis,  21  Pick.  (Mass.)  236,  in  which  latter 
case  it  was  held  that  where  a  person  occupied 
land  twenty  years  under  a  parol  contract  of 
purchase,  but  without  any  deed  or  writing 
from  the  owner,  he  was  a  freeholder,  and  that 
three  years'  longer  occupation  gave  to  him  a 
settlement  under  the  statute.  Brewster  v. 
Dennis,  21  Pick.  (Mass.)  233. 

But  where  such  a  title  is  relied  on  the  person 
is  not  to  be  deemed  seized  of  the  freehold  until 
he  has  been  in  possession  for  a  sufficieni  time 
to  confer  title  on  him.  Wellfleet  v.  Truro  5 
Allen  (Mass.)  137;  Brewster  v.  Dennis,  21 
Pick.  (Mass  )  236. 

4.  Possession  Prima  Facie  Evidence  of  Seizin.  — 
Thornton  v.  Campton,  17  N.  H.  338;  Dalton  v. 
Bethlehem,  20  N.  H.  505.  Compare  Rex  v. 
Okeford  Fitzpaine,  1  B.  &  Ad.  254,  20  E.  C.  L. 
382. 

5.  Conditional  Title.  —  Overseers  of  Poor  v. 
Overseers  of  Poor,  2  W.  &  S.  (Pa.)  65. 

6.  Estates  in  Remainder  or  Reversion.  —  Rex 
v.  Ringstead,  4  M.  &  R.  67,  9  B.  &  C.  219.  17 
E.  C.  L.  359:  Rex  v.  Eatington,  4  T.  R.  177; 
Rex  v.  Willoughby-wiih-Sloothby,  10  B.  &  C, 
62,  21  E.  C.  L.  27,  5  M.  &  R.  32;  Orleans  v. 
Chatham,  2  Pick.  (Mass.)  29;  Ipswich  v.  Tops- 
field,  5   Met.  (Mass.)  350;  Cascade  Tp.  Poor 
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Equitable  Estate.  —  It  has  been  held  that  a  person  having  an  equitable  estate 
of  freehold,  the  legal  title  being  held  in  trust  for  him,  is  possessed  of  a  free- 
hold or  of  real  estate  so  as  to  enable  him  to  acquire  a  settlement.1 

Mortgaged  Estates.  —  The  interest  of  a  mortgagor  in  an  estate  in  fee  is  held 
to  be  an  estate  in  fee  so  as  to  be  effectual  to  confer  a  settlement  on  him;* 
but  after  condition  broken  and  possession  taken  by  the  mortgagee,  the  mort- 
gagor is  no  longer  considered  as  having  a  freehold  estate,  and  does  not 
acquire  a  settlement  though  he  is  in  possession  as  lessee  of  the  mortgagee.* 
Actual  possession  must,  however,  have  been  taken  by  the  mortgagee.4 

Seizin  in  Right  of  Wife  —  Tenant  by  Curtesy.  —  Where  a  statute  merely  provides 
that  a  person  shall  be  seized  of  an  estate  of  freehold,  without  the  qualification 
that  he  shall  be  seized  in  his  own  right,  a  husband  seized  of  a  freehold  as  a 
tenant  by  the  curtesy  in  the  right  of  his  wife  will  acquire  a  settlement 
thereby.5  If  the  wife's  estate  is  dower,  she  is  not  considered  seized  thereof, 
nor  can  the  husband  be  seized  in  her  right,  until  cower  has  been  assigned;6 
and  if  the  wife's  estate  is  in  remainder  or  reversion  expectant  upon  an  estate 
of  freehold  the  husband  has  no  interest  in  such  estate,  while  the  freehold  is 
outstanding,  which  will  enable  him  to  acquire  a  settlement.7  And  where 
the  wife  holds  her  estate  as  separate  property  the  husband  is  not  considered 
as  having  any  estate  therein  so  as  to  enable  him  to  gain  a  settlement.8 

Fraudulent  Conveyances.  —  The  occupation  of  an  estate  of  freehold  by  the 
grantor  after  a  conveyance  thereof  which  is  fraudulent  and  void  as  against 
creditors  is  not  sufficient  to  gain  a  settlement  although  the  grantor  has  a  bond 
for  reconveyance  from  the  grantee.9 

Contract  for  Purchase.  —  A  person  holding  under  a  bond  for  title  or  contract 
for  a  conveyance  upon  payment  of  the  purchase  money  is  not  possessed  of  a 
freehold  so  as  to  enable  him  to  gain  a  settlement. 10  If,  however,  the  vendee 
has  paid  the  purchase  money  so  as  to  be  entitled  to  a  decree  for  specific  per- 


Dist.  v.  Plunkett's  Creek  Tp.  Poor  Dist..  17 
Pa.  Co.  Ct.  450.  See  also  Oakham  v.  Rutland, 
4  Cush.  (Mass.)  172. 

1.  Equitable  Estates  —  England.  —  Rex  v. 
Holm  East  Waver  Quarter,  16  East  127;  Rex 
v.  Wivelingham,  2  Dougl.  767;  Rex  v.  Off- 
church,  3  T.  R.  117;  Rex  v.  Aslackby,  5  Ad. 
&  El.  200,  31  E.  C.  L.  317,  6  N.  &  M.  582,  2  H. 
&  W.  217. 

Massachusetts.  —  Randolph  v.  Norton,  16 
Gray  (Mass.)  395  ;  Orleans  v.  Chatham,  2  Pick. 

I  Mass.)  29;  Scituate  v.  Hanovet,  16  Pick. 
(Mass.)  222;  Conway  v.  Ashfield,  no  Mass. 
113. 

New  Hampshire.  —  Hebron  v.  Centre-Harbor, 

II  N.  H.  571;  Poplin  v.  Hawke.  8  N.  H. 
124;  Pembioke  v.  Allenstown,  21  N.  H. 
107. 

New Jersey.- —  Bernards  Tp.  v.  Warren  Tp., 
15  N.  J.  L.  447.  Compare  Tewksbury  Tp.  v. 
Readington  Tp.,  8  N.  J.  L.  319,  in  which  case 
U  was  held  that  a  title  to  land  which  amounts 
only  to  a  trust  bv  mere  implication,  not  aiising 
by  deed  nor  established  by  any  previous  de- 
cree, is  not  the  seizin  of  a  freehold  estate  re- 
quired by  the  New  Jersey  statute. 

New  York.  —  Overseers  ot  Poor  v.  Overseers 
of  Poor,  14  Johns.  (N.  Y.)  469. 

Rhode  Island.  —  Smith  v.  Angell,  14  R.  I. 
192. 

2.  Mortgaged  Estates. —  Rex  v.  Edington,  1 
East  288 ;  Barkhamsted  v.  Farmington,  2  Conn. 
603;  Bethlehem  v.  Watertown,  51  Conn.  490; 
Mt.  Washington  v.  Clarksburgh,  19  Pick. 
(Mass.)  294;  Groton  v.  Boxborough.  6  Mass. 
50;  Conway  v.  Deerfield,  n  Mass.  327;  New 


London  v.  Sutton,  2  N.  H.  401;  Nottingham  v. 
Amwell,  21  N.  J.  L.  27;  Newark  v.  Pompton, 
3  N.  J.  L  590. 

Equity  of  Redemption  Is  "  Real  Estate."  —  He- 
bron v.  Centre-Harbor,  n  N.  H.  571. 

3.  Rex  v.  Catherington,  3  T.  R.  771.  See  also 
Oakham  v.  Rutland  4  Cush.  (Mass.)  172; 
Newfane  v.  Somerset.  49  V't.  411. 

4.  Mt.  Washington  v.  Clarksburgh,  19  Pick. 
(Mass.)  294. 

5.  Seizin  in  Right  of  Wife.— Rex  v.  Offchurch, 
3  T.  R.  114;  Rex  v.  Ynyscynhanarn,  7  B.  &  C. 
233,  14  E.  C.  L.  36,  1  M.  &  R.  16;  Orleans  v. 
Chatham,  2  Pick.  (Mass.)  29;  Mansfield  v. 
Pembroke,  5  Pick.  (Mass.)  449;  Canton  v.  Dor- 
chester, 8  Cush.  (Mass.)  525;  Windham  v. 
Portland,  4  Mass.  384;  Overseers  of  Poor  v. 
Overseers  of  Poor,  14  Johns.  (N.  Y.)  469;  Rouse 
v.  Directors  of  Poor,  169  Pa.  St.  116.  See  also 
Rex  v.  Great  Faringdon,  6  T.  R.  679;  Cascade 
Tp.  Poor  Dist.  v.  Plunkett's  Creek  Tp.  Poor 
Dist.,  17  Pa.  Co.  Cl.  450;  Overseers  of  Poor 
v.  Overseers  of  Poor,  112  Pa.  St.  99.  Compare 
Overseers  of  Poor  v.  Locust  Tp.,  14  Pa.  Co. 
Ct  162;  Baltimore  v.  Chester,  47  Vt.  64S. 

6.  Windham  v.  Portland,  4  Mass.  384. 

7.  Orford  v.  Benton,  36  N.  H.  395. 

8.  Separate  Property.  —  Leverett  v.  Deerfield, 
6  Allen  (Mass  )  431.  Compare  Rex  v.  Off- 
church,  3  T.  K.  1 17. 

9.  Fraudulent  Conveyances.  —  Canton  v.  Dor- 
chester 8  Cush.  (Mass  )  525. 

10.  Contract  for  Sale.  —  West  Cambridge  v. 
Lexing'on.  2  Pick  (Mass.)  536;  Dana  v.  Peters- 
ham, 107  Mass.  598.  See  also  Tewksbury  Tp. 
v.  Readington  Tp.,  8  N.  J.  L.  319. 

960  Volume  XXII. 


Settlement  of  Paupers.  POOR  AND  POOR  LAWS.        Acquisition  of  Settlement. 


formance,  it  would  seem  that  he  should  be  considered  as  having  such  an 
equitable  estate  as  would  enable  him  to  acquire  a  settlement.1 

cc.  Residence  — Occupation  of  Estate.  —  The  statutory  requirement  with  regard 
to  the  occupation  of  the  estate  and  residence  must,  of  course,  be  complied  with 
by  the  person  claiming  a  settlement  therefrom.*  Thus,  where  the  statute 
requires  that  the  person  live  upon  his  freehold,  he  will  not  acquire  a  settle- 
ment where  he  lives  in  a  house  built  by  mistake  on  the  land  of  an  adjoining 
landowner;  and  this  though  some  of  his  outbuildings  are  upon  his  own  land.3 

Continuance  of  Ownership.  —  The  person's  ownership  must  continue  for  the 
statutory  period.4 

dd.  Value  of  Estate.  —  While,  of  course,  the  estate  must  be  of  the  required 
statutory  value,  incumbrances  thereon  are  not  to  be  deducted  in  determining 
its  value  where  the  statute  provides  merely  that  a  settlement  may  be  obtained 
by  possession  of  an  estate  of  a  certain  value.5  Some  statutes,  however, 
expressly  provide  that  the  estate  shall  be  of  a  particular  value  free  of  incum- 
brances.6 Where  the  statute  requires  the  estate  to  be  of  a  certain  value  the 
intent  is  the  actual  market  value,  to  be  ascertained  in  the  ordinary  way,  and 
not  merely  the  assessed  value  for  the  purposes  of  taxation.7 

Yearly  income.  —  Some  statutes  provide  that  the  estate  shall  be  of  a  clear 
yearly  value  or  shall  produce  a  clear  yearly  income  of  a  certain  amount.8 

(b)  Purchase  of  Real  Estate.  —  Some  statutes  have  provided  that  a  settlement 
may  be  acquired  by  the  purchase  of  real  estate  when  the  consideration  paid 
shall  equal  a  certain  amount.9    Under  such  statutes  there  must  be  a  bona 


1,  Hebron  v.  Centre-Harbor,  ir  N.  H.  571; 
Respublica  v.  Caernarvon  Tp,  2  Yeates  (Pa.) 
51.  See  also  Weston  v.  Landgrove,  53  Vt. 
375- 

2.  Residence  —  Occupation  of  Estate.  —  Rex  v. 
Houghton-le-Spring,  1  East  247;  Reg.  v. 
Knaresborough,  16  Q.  B.  446,  71  E.  C.  L.  446, 
Weston  v.  Reading,  5  Conn.  257;  Wellfleet  v. 
Truro,  5  Allen  (Mass.)  137;  Granby  v.  Am- 
herst, 7  Mass.  1;  Boston  v.  Wells,  14  Mass. 
384;  Taunton  v.  Waieham,  153  Mass.  192; 
Tewksbury  Tp.  v.  Readington  Tp.,  8  N.  J.  L. 
319;  Overseers  of  Poor  v.  Overseers  of  Poor, 
16  Johns.  (N.  Y.)  186;  Overseers  of  Poor  v. 
Overseers  of  Poor,  2  W.  &  S.  (Pa.)  65;  Over- 
seers of  Poor  v.  Overseers  of  Poor,  112  Pa. 
St.  99. 

S.  Wellfleet  v.  Truro,  9  Allen  (Mass.)  137. 

4.  Wakefield  v.  Alton,  3  N.  H.  378;  Orford 
v.  Benton,  36  N.  H.  395,  the  latter  case  hold- 
ing that  under  the  New  Hampshire  statute 
(now  Pub.  Slat.  1901,  c.  83,  §  I,  subsec.  4),  the 
person  must  have  had  real  estate  of  the  value 
of  one  hundred  and  fifty  dollars  for  four  years, 
or  personal  estate  of  the  value  of  two  hundred 
and  fifty  dollars  for  four  years;  it  is  not 
enough  that  he  had  one  hundred  and  fifty  dol- 
lars of  real  estate  for  a  part  of  the  lime  and 
two  hundred  and  fifty  dollars  of  personal 
estale  for  the  remainder  of  four  years. 

5.  Value  of  Estate.  —  Barkhamsted  v.  Farm- 
ington,  2  Conn.  600;  Nottingham  v.  Amwell, 
21  N.  J.  L.  27;  Newark  v.  Pompton,  3  N.  J.  L. 
590,  in  which  case  it  appeared  that  K.,  the 
husband  and  faiher  of  the  paupers,  had  pur- 
chased a  house  and  lot  above  the  value  of  fifty 
pounds  and  paid  nothing  for  it,  but  had,  at  the 
same  time,  mortgaged  it  to  the  grantor  for  the 
whole  of  the  purchase  money,  and  it  was  held 
that  K.  must  be  considered  as  seized  of  a  free- 
hold estate  of  the  value  of  fifty  pounds.  See 
also  Bethlehem  v.  Watertown,  51  Conn.  495; 

22  C.  of  L. — 61  9 


Groton  v.  Boxborough,  6  Mass.  50.  Compare 
Granby  v.  Amherst,  7  Mass.  I;  Boston  v. 
Wells,  14  Mass.  384. 

Estate  Subject  to  Mortgage.  —  Barkhamsted  v. 
Farminglon,  2  Conn.  600. 

6.  Clinton  v.  Westbrook,  38  Conn.  9,  hold- 
ing that  a  mortgage  which  has  in  fact  been 
satisfied  is  not  to  be  considered  an  incum- 
brance, although  it  has  not  been  discharged 
of  record.  And  see  the  statutes  of  the  various 
states. 

7.  Derry  v.  Rockingham  County,  62  N.  H. 
485.  Compare  Berlin  v.  Bolton,  10  Met.  (Mass.) 
115- 

8.  Yearly  Income.  —  Freeport  v.  Sidney,  21 
Me.  305;  Western  v.  Leicester,  3  Pick.  (Mass.) 
198  (1825);  Windham  v.  Portland,  4  Mass.  384. 

The  term  "  yearly  income  "  does  not  mean 
the  amount  actually  received  yearly  by  the 
owner  of  the  estate,  but  the  yearly  value 
thereof  as  a  rentable  estate.  Pelham  v.  Mid- 
dleborough,  4  Gray  (Mass.)  57.  And  the  clear 
yearly  income  is  to  be  ascertained  by  deducting 
all  expenses  to  which  the  estate  might  neces- 
sarily and  legally  be  subjected.  Freeport  v. 
Sidney,  21  Me.  305;  Groton  v.  Boxborough,  6 
Mass.  50;  Pelham  v.  Middleborough,  4  Gray 
(Mass.)  57.  Thus,  in  case  the  estate  is  sub- 
ject to  a  mortgage,  the  annual  interest  on  the 
mortgage  is  to  be  deducted  from  the  income. 
Groton  v.  Boxborough,  6  Mass.  50;  Conway 
v.  Deerfield,  11  Mass.  327. 

9.  Purchase  of  Real  Estate  —  England.  —  Rex 
v.  Standon,  2  M.  &  S.  461;  Rex  v.  Long  Ben- 
nington, 6  M.  &  S.  403;  Reg.  v.  Carlton,  14  Q. 
B.  no,  68  E.  C.  L.  no,  4  New  Sess.  Cas.  1, 
14  Jur.  240,  19  L.  J.  M.  C.  100;  Reg.  v.  Bel- 
ford  Overseers,  3  B.  &  S.  662,  113  E.  C.  L. 
662,  32  L.  J.  M.  C.  156,  7  L.  T.  N.  S.  785;  Rex 
v.  Ridgewell,  5  L.  J.  M.  C.  67;  Rex  v.  Ted- 
ford,  1  Burr.  Sett.  Cas.  57;  Rex  v.  Chailey,  6 
T.  R.  755;  Rex  v.  Warblington,  1  T.  R.  241; 
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fide  payment  of  a  consideration  to  the  required  amount,1  and  only  a  money 
consideration  is  contemplated.8  In  estimating  the  amount  of  the  considera- 
tion, interest  paid  is  to  be  included.3  The  consideration  need  not  be  paid 
directly  by  the  purchaser;  payment  by  a  third  person  for  him,  or  payment 
with  money  borrowed  from  a  third  person,  is  sufficient.*  So  a  deed  need  not 
have  been  actually  executed;  it  is  sufficient  if  the  purchaser  has  an  equitable 
right  to  demand  a  deed.5  But  the  contract  of  purchase  must  be  enforceable.6 
A  settlement  is  not  gained  by  purchase  if  nothing  passes  by  the  conveyance, 
as  in  case  of  mistake  in  description,7  or  when  the  person  undertaking  to 
make  the  conveyance  has  no  power  to  do  so.8  The  conveyance  need  not  be 
directly  to  the  purchaser;  it  is  sufficient  if  it  is  to  a  third  person  on  an 
express  or  implied  trust  in  his  power.9 

(c)  Assessed  Estate.  —  Some  statutes  provide  for  the  acquisition  of  a  settle- 
ment by  a  person  whose  estate  is  assessed  for  taxation  at  a  certain  valuation.10 
The  term  "  estate  "  includes  any  interest  for  which  the  person  may  be  taxed, 
including  both  real  and  personal  property.11 

(5)  Leasing  Real  Estate  —  (a)  In  General.  —  Some  statutes  provide  for  acquir- 
ing settlements  by  leasing  or  renting  a  tenement  or  real  estate  of  a  certain 
yearly  value  and  residing  on  or  occupying  it  for  a  specified  time.12 

(b)  Renting  or  Lease. — While  there  must  be  an  actual  leasing  or  renting  13  of  real 


Rex  v.  Scammonden,  3  T.  R.  474;  Rex  v.  Cot- 
tingham,  7  B.  &  C.  603,  14  E.  C.  L.  101,  1  M. 
&  R.  469;  Dunchurch  v.  South  Kilvvorth,  1  W. 
BI.  598;  Rex  v.  Hagworthingham,  3  Dowl.  & 
R.  16,  16  E.  C.  L.  129,  1  B.  &  C.  634,  8  E.  C. 
L.  268;  Rex  v.  Geddington,  3  Dowl.  &  R.  403, 
2  B.  &  C.  129,  9  E.  C.  L.  47;  Rex  v.  Woolpit, 
4  Dowl.  &  R.  456,  16  E.  C.  L.  210;  Rex  v. 
Llantillio  Grossenny,  8  Dowl.  &  R.  320,  5  B. 
&  C.  461,  11  E.  C.  L.  276;  Rex  v.  Wickham,  2 
Ad.  &  El.  517,  29  E.  C.  L.  160. 

New  York.  —  Overseers  of  Poor  v.  Overseers 
of  Poor,  10  Johns.  (N.  Y.)  229. 

Vermont.  —  Kirby  v.  Waterford,  15  Vt. 
753- 

1.  Bona  Fide  Payment  of  Consideration.  —  Rex 

v.  Olney,  1  M.  &  S.  387;  Rex  v.  Hornchurch, 
2  B.  &  Aid.  189;  Rex  v.  Matlingley,  2  T.  R. 
12;  Rex  v.  Piddlehinton,  3  B.  &  Ad.  460,  23  E. 
C.  L.  121;  Churchwardens,  etc.  v.  Church- 
wardens, etc.,  4  El.  &  Bl.  147,  82  E.  C.  L.  147, 
1  Jur.  N.  S.  207,  24  L.  J.  M.  C.  1;  Overseers  of 
Poor  v.  Overseers  of  Poor,  10  Johns.  (N.  Y.) 
229;  Overseers  of  Poor  v.  Overseers  of  Poor, 
14  Johns.  (N.  Y.)  199;  Overseers  of  Poor  v. 
Laurens,  19  Johns.  (N.  Y.)  238. 

2.  Money  Consideration.  —  Rex  v.  Lydlinch, 
1  N.  &  M.  33,  4  B.  &  Ad.  150,  24  E.  C.  L.  43; 
Rex  v.  Ufton,  3  T.  R.  251;  Rex  v.  Hatfield 
Broad  Oak,  3  B.  &  Ad.  566,  23  E.  C.  L.  145. 

3.  Interest  as  Part  of  Consideration.  —  Over- 
seers of  Poor  v.  Overseers  of  Poor,  14  Johns. 
(N.  Y.)  469. 

4.  Source  of  Consideration  Immaterial.  —  Rex  v. 
Tedford,  1  Burr.  Sett.  Cas.  57;  Rex  v.  Chailey, 
6T.  R.  755. 

5.  Execution  of  Deed.  —  Overseers  of  Poor 
v.  Overseers  of  Poor,  14  Johns.  (N.  Y.)  469. 

6.  Oral  Contract  of  Purchase.  —  Overseers  of 
Poor  v.  Overseers  of  Poor,  16  Johns.  (N.  Y.)  279. 

7.  Mistake  in  Description.  —  Overseers  of  Poor 
v.  Windham,  11  Johns.  (N.  Y.)  7. 

8.  Overseers  of  Poor  u.  Overseers  of  Poor,  3 
Cow.  (N.  Y.)  299. 

9.  Conveyance  in  Trust.  —  Overseers  of  Poor 
v.  Overseers  of  Poor,  14  Johns.  (N.  Y.)  469; 


Overseers  of  Poor  v.  Overseers  of  Poor,  16 
Johns.  (N.  Y.)  279;  Overseers  of  Poor  v. 
Laurens,  19  Johns.  (N.  Y.)  238. 

10.  Assessed  Estate.  — ■  Monson  v.  Chester.  22 
Pick.  (Mass.)  385;  Southborough  v.  Marl- 
borough, 24  Pick.  (Mass.)  166;  Dover  v. 
Brighton,  2  Gray  (Mass.)  482;  Boylston  v. 
Groton,  4  Gray  (Mass.)  282 ;  Boston  v.  Dedham, 
4  Met.  (Mass.)  178;  Southbridge  v.  Warren,  11 
Cush.  (Mas.)  292  (1853);  Westbrook  v.  Gorham, 
15  Mass.  160;  Templeton  v.  Sterling,  15  Mass. 
253;  Hebron  v.  Centre-Harbor,  11  N.  H.  571; 
Andover  v.  Merrimack  County,  37  N.  H.  438; 
Weare  v.  Deering,  58  N.  H.  206;  Manchester  v. 
Dorset,  14  Vt.  224;  Marshfield  v.  Middlesex, 
55  Vt.  545. 

Estate  in  One's  Own  Right.  —  Newfane  v. 
Dummerston,  34  Vt.  184;  Baltimore  v.  Chester, 
47  Vt.  648. 

11.  Boston  v.  Dedham,  4  Met.  (Mass.)  178; 
Sudbury  v.  Stow,  13  Mass.  463. 

12.  Leasing  Real  Estate.  —  Overseers  of  Poor 
v.  Overseers  of  Poor,  14  Johns.  (N.  Y.)  365; 
Butler  v.  Sugarloaf,  6  Pa.  St.  262;  Overseers 
of  Poor  v.  Forest  County,  91  Pa.  St.  404; 
Wilkesbarre  v.  Dallas,  3  Am.  L.  J.  59. 

A  Widow  may  acquire  a  settlement  by  leas- 
ing property.  Burrell  Tp.  v.  Guardians  of 
Poor,  62  Pa  St.  472,  1  Am.  Rep.  441. 

Leasing  and  Residing  in  More  than  One  Tene- 
ment, Held  Sufficient  to  Acquire  Settlement.  — 
Allegheny  v.  Allegheny  Tp.,  14  Pa.  Si.  138; 
Denison  v.  Piltston,  I  Kulp  (Pa.)  340.  Com- 
pare Poor  Dist.  v.  Poor  Dist  ,  98  Pa.  St.  636. 

Foreigners  Held  Included  in  Term  "  Any  Per- 
son."—  Poor  Dist.  v.  Rouse,  7  Pa.  Super.  Ct. 
628. 

13.  Actual  Leasing  Required. — Rex  z\Cheshunt, 

1  B.  &  Aid.  473;  Rex  v.  South  Lynn,  5  T.  R.  664; 
Tiverton  v.  Mangotsfield.  7  Jur.  N.  S.  209;  30 
L  J.  M.  C.  79,  3  L.  T.  N.  S.  696,  3  El.  &  El. 
555,  107  E.  C.  L.  555;  Poor  Dist.  v.  Poor  Dist., 
98  Pa.  St.  636;  Overseers  of  Poor  v.  Overseers 
of  Poor,  148  Pa.  St.  1;  Elk  Tp.  n.  Beaver  Tp., 
6  Pa.  Co.  Ct.  562;  Directors  of  Poor  v.  Over- 
seers of  Poor,  7  Pa.  Super.  Ct.  303. 
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estate  or  of  a  tenement,  as  required  by  statute,1  the  lease  need  not  be  in 
writing,8  nor  for  any  fixed  time,  as  shown  in  the  case  of  periodical  tenancies 
from  year  to  year,  actually  continued  for  the  required  time.3  A  tenancy  on 
shares  has  been  sustained  as  a  sufficient  renting;4  but  the  value  of  the  land- 
lord's share  of  the  crops  must,  of  course,  equal  the  statutory  requirement  as  to 
the  yearly  rental  value.5  So  the  allowance  of  the  use  of  a  house  and  grounds, 
with  other  privileges,  by  a  master  to  his  servant,  as  a  part  of  his  wages,  has 
been  held  to  constitute  a  sufficient  renting.6 

joint  Lease.  — A  lease  to  joint  lessees  is  sufficient,  it  seems,'  to  enable  them 
to  acquire  a  settlement.7 

The  Want  of  Title  in  the  Lessor  and  his  consequent  inability  to  give  a  lease 
binding  upon  the  true  owners  will  not  prevent  the  lessee  from  acquiring  a 
settlement.8 

(c)  Value  of  Tenement  or  Amount  of  Rent. — Under  some  of  the  English  statutes 
the  tenement  taken  by  the  lessee  must  be  of  a  certain  yearly  value;9  under 
other  English  and  American  statutes  the  rent  reserved  or  paid  must  be  of  a 


Boarder. —  Directors  of  Poor  v.  Overseers  of 
Poor,  7  Pa.  Super.  Ct.  303. 

Licensee.  —  Rex  v.  Mellor,  2  East  189. 

Proof  of  Tenancy.  —  Rex  v.  Holy  Trinity,  7  B. 
&  C.  611,  14  E.  C.  L.  101 ;  Rex  v.  Merthyr  Tid- 
vil,  1  B.  &  Ad.  31,  20  E.  C.  L.  337;  Rex  v. 
Baihwick,  4  Dowl.  &  R.  335,  16  E.  C.  L. 
205. 

Occupation  and  payment  of  rent  will  be 
enough  to  raise  a  presumption  of  tenancy.  Rex 
v.  Ravvden,  7  L.  J.  M.  C.  35. 

1.  Lease  Must  Be  of  Tenement  or  Real  Estate. 
—  Rex  v.  Thornham,  5  L.  J.  M.  C.  70;  Rex  v. 
Otley,  9  L.  J.  M.  C.  11. 

What  Constitutes  Tenement,  Separate  Dwell- 
ing, Etc.  —  Rex  v.  Caversham,  4  B.  &  C.  683, 
to  E.  C.  L.  441,  Rex  v.  Piddletienthide,  3  T. 
R.  772;  Rex  v.  Sutton  St.  Edmunds,  I  B.  &  C. 
536,  8  E.  C.  L.  227;  Rex  v,  Thornham,  5  L. 
j.  M.  C.  70;  Rex  v.  Lakenkeath,  2  Dowl.  &  R. 
816,  1  B.  &  C.  531,  8  E.  C.  L.  225;  Rex  v.  Iken, 

2  Ad.  &  El.  147,  29  E.  C.  L.  54;  Rex  v.  Otley, 
9  L.  J.  M.  C.  11;  Rex  v.  Tardebigg,  1  East 
528;  Rex  v.  Seamer,  6  T.  R.  554;  Rex  v. 
Bowness,  4  M.  &  S.  210;  Rex  v.  St.  Andrew 
the  Less,  )o  B.  &  C.  742,  21  E.  C.  L.  159;  Rex 
v.  Bubwith,  1  M.  &  S.  514;  Rex  v.  Maccles- 
field, 2  B.  &  Ad.  870,  22  E.  C.  L.  203;  Rex  v. 
Rickinghall  Superior,  1  N.  &  M.  47;  Rex  v. 
Tadcaster,  1  N.  &  M.  467,  4  B.  &  Ad.  703,  24 
E.  C.  L.  145;  Rex  v.  North  Collingham,  I  B. 
&  C.  578,  8  E.  C.  L.  244;  Rex  v.  Great  and 
Little  Ulsworth,  5  Ad.  &  El.  264,  31  E.  C  L. 
332,  6  N.  &  M.  811,  2  H.  &  W.  100;  Reg  ». 
Elswick  Tp.  7  Jur.  N.  S.  45,  30  L.  J.  M.  C.  66, 

3  L.  T.  N.  S.  321 ;  Rex  v.  Henley-upon-Thames. 
6  Ad.  &  El.  294,  33  E.  C.  L.  84. 

Fishery,  Etc.,  Held  to  Be  Tenement.—  Rex  v. 
Old  Alresford,  1  T.  R.  358;  Rex  v.  All  Saints, 
3  Dowl.  &  R.  47,  1  B.  &  C.  23,  8  E.  C.  L.  11. 

2.  Written  Lease  Not  Required.  —  Overseers 
of  Poor  v.  Overseers  of  Poor,  1  Pa.  Super.  Ct. 
383;  Overseers  of  Poor  v.  Overseers  of  Poor, 
11  Pa.  St.  254. 

3.  Leases  for  Indefinite  Time.  —  Reg.  v.  Chaw- 
ton,  1  Q.  B.  247.  41  E.  C.  L.  523.  4  Per.  &  Dav. 
525.  5  Jur.  245;  Reg.  7:  Thornton  Tp.,  6  Jur. 
N.  S.  799,  29  L.  J.  M.  C.  162,  8  W.  R.  435,  2 
El.  &  El.  788,  105  E.  C.  L.  788;  Rex  v.  Hel- 
sham,  2  B  &  Ad.  620,  22  E.  C.  L.  149;  Hastings 
Union  v.  St.  James,  6  B.  &  S.  914,  118  E.  C. 


L.  914,  L.  R.  1  Q.  B.  38,  35  L.  J.  M.  C.  65,  11 
Jur.  N.  S.  977,  14  W.  R.  175,  13  L.  T.  N.  S.  362; 
Willesden  v.  Paddington,  3  B.  &  S.  593,  113 
E.  C.  L.  593;  9  Jur.  N.  S.  874,  32  L.  J.  M.  C. 
log,  11  W.  R.  425;  Reg.  v.  St.  Giles  Without 
Cripplegate,  4  B.  &  S.  509,  116  E.  C.  L.  509,  10 
Jur.  N.  S.  205,  33  L.  J.  M.  C.  3,  12  W.  R.  125, 
9  L.  T.  N.  S.  411;  Reg.  v.  Norwich,  30  L.  T. 
N.  S.  704;  Rex  v.  Herstmonceaux,  7  B.  &  C. 
551,  14  E.  C.  L.  99,  1  M.  &  R.  426;  Overseers 
of  Poor  v.  Overseers  of  Poor,  11  Pa.  St.  254; 
Overseers  of  Poor  v.  Forest  County,  91  Pa.  St. 
404;  Denison  v.  Pittston,  1  Kulp  (Pa.)  340; 
Lenox  v.  Nicholson,  3  Luz.  Leg.  Obs.  (Pa.) 
310;  Northumberland  v.  Monroe,  I  C.  PI.  Rep. 
(Pa.)  149. 

4.  Tenancy  on  Shares.  —  Overseers  of  Poor  v. 
Overseers  of  Poor,  14  Johns.  (N.  Y.)  365. 

5.  Overseers  of  Poor  v.  Overseers  of  Poor, 
15  Johns.  (N.  Y.)  305. 

6.  Occupation  by  Servant.  —  Rex  v.  Benni- 
worth,  4  Dowl.  &  R.  555;  Rex  v.  Nacton,  3  B. 
&  Ad.  543,  23  E.  C.  L.  144;  Milton  v.  West 
Chillisquaque  Tp.,  20  Pa.  Co.  Ct.  547,  affirmed 
9  Pa.  Super.  Ct.  204;  Overseers  of  Poor  v. 
Overseers  of  Poor,  22  Pa.  Co.  Ct.  242;  Over- 
seers of  Poor  v.  Overseers  of  Poor,  11  Pa.  St. 
254- 

7.  Rex  v.  Great  Wakering,  3  N.  &  M.  47.  5 
B.  &  Ad.  971,  27  E.  C.  L.  249;  Reg.  v.  St. 
Lawrence,  6  Q.  B.  842,  51  E.  C.  L.  842,  Dav. 
&  M.  394;  1  N.  Sess.  Cas.  485,  9  Jur.  249,  14 
L.  J.  M.  C.  56;  Rex  v.  Wooten,  3  N.  &  M.  312, 

1  Ad.  &  El.  232.  28  E.  C.  L.  79. 
Value  of  Tenement  in  Case  of  Joint  Lease.  — 

Reg.  v.  Aberdaron,  1  Gale  &  D.  178,  1  Q.  B. 
671,  41  E.  C.  L.  722,  5  Jur.  483. 

8.  Want  of  Title  in  Lessors.  —  Rex  v.  Old 
Alresford,  1  T.  R.  -358;  Overseers  of  Poor  v. 
Overseers  of  Poor,  14  Johns.  (N.  Y.)  365. 

9.  Value  of  Tenement.  —  Reg.  v.  Cuddington, 

2  N.  Sess.  Cas.'  10,  14  L.  J.  M.  C.  182. 
Computation  or  Determination  of  Value  of  Tene- 
ment. —  Reg.  v.  Fladbury,  10  Ad.  &  El.  706,  37 
E.  C.  L.  211,  2  Per.  &  Dav.  471,  3  Jur.  1103; 
Rex  v.  Hellingley,  10  East  41,  Rex  v.  Aston,  6 
M.  &  S.  54:  Rex  v.  Londonthorpe,  6T.  R.  377; 
Rex  v.  Purley,  16  East  126;  Rex  v.  Poulton- 
with-Fearnhead,  6  M.  &  S.  252;  Rex  v.  Hunts- 
ham,  2  B.  &  Ad.  503,  22  E.  C.  L.  128;  Rex  v. 
Ashfield-cum-Thorp,  8  L.  J.  M.  C.  30. 
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certain  amount.1    It  is  not  necessary  that  a  money  rent  be  reserved.2 

(d)  Residence  and  Occupancy.  —  Compliance  with  the  statutory  requirements  as 
to  residence  and  occupancy  by  the  lessee  is  essential.3  In  computing  the 
time  of  the  lease  and  occupancy,  fractions  of  a  day  are  to  be  disregarded.4 

(e)  Payment  of  Rent. — The  statutory  lequirement  that  rent  shall  be  paid 
must  of  necessity  be  complied  with.5  But  it  has  been  held  that  the  entire 
rent  reserved  need  not  be  paid,  provided  the  amount  paid  equals  the  amount 
required  by  the  statute.6  So  it  has  been  held  not  to  be  necessary  that  the 
rent  should  have  been  paid  by  the  lessee,7  and  a  payment  by  his  surety  has 
been  sustained  as  sufficient.8  As  the  rent  need  not  be  reserved  in  money, 
so  it  need  not  be  paid  in  money.9 


1.  Amount  of  Rent. —  Reg.  v.  Caverswall,  I 
Per.  &  Dav.  426,  10  Ad.  &  El.  270,  37  E.  C.  L. 
107,  3  Jur.  480;  Overseers  of  Poor  v.  Overseers 
of  Poor,  14  Johns.  (N.  Y.)  365;  Overseers  of 
Poor  v.  Overseers  of  Poor,  15  Johns.  (N.  Y.) 
305;  Poor  Dist.  v.  Poor  Dist.,  98  Pa.  St.  636; 
Walker  Tp.  Overseers  v.  Milford  Tp.  Over- 
seers, 12  Pa.  Co.  Ci.  321. 

Computation  of  Amount  of  Rent.  —  Rex  v. 
Thurmaston  South  End,  I  B.  &  Ad.  731,  20 
E.  C.  L.  485;  Reg.  v.  St.  John,  3  N.  &  P.  302, 
8  Ad.  &  El.  192,  35  E.  C.  L.  370;  Rex  v.  Pick- 
ering, 2  IS.  &  Ad.  267,  22  E.  C.  L.  71;  Reg.  v. 
Hockworthy,  7  Ad.  &  El.  492,  34  E.  C.  L.  147, 

2  N.  &  P.  382;  Rex  v.  Wootton,  3  N.  &  M.  312, 

1  Ad.  &  El.  232,  28  E.  C.  L.  79;  Reg.  v.  West 
Ardsley,  4  B.  h  S.  95,  116  E.  C.  L.  95,  9  Jur. 
N.  S.  1287,  32  L.  J.  M.  C.  255,  11  W.  R.  777. 

Averaging  Rent  During  Two  Succeeding  Terms. 
—  Walker  Tp.  Overseers  v.  Milford  Tp.  Over- 
seers, 12  Pa.  Co.  Ct.  321. 

2.  Money  Rent  Not  Necessary. — Rex  z/.'Nacton, 

3  B.  &  Ad.  543,  23  E.  C.  L.  144;  Rex  v.  Benni- 
worth,  4  Dovvl.  &  R.  555 ;  Overseers  of  Poor  v. 
Overseers  of  Poor,  14  Johns.  (N.  Y.)  365; 
Overseers  of  Poor  v.  Overseers  of  Poor,  95  Pa. 
St.  269.  See  also  generally  the  title  Landlord 
and  Tenant,  vol.  18,  p.  261. 

Rent  Payable  in  Labor.  —  Overseers  of  Poor 
v.  Overseers  of  Poor,  11  Pa.  St.  254. 

3.  Rex  v.  Shipdham,  3  Dowl.  &  R.  384,  16 
E.  C.  L.  173;  Rex  v.  St.  John,  4  N.  &  M.  336, 

2  Ad.  &  El.  548,  29  E.  C.  L.  161;  Rex  v.  Pake- 
field,  6  N.  &  M.  16,  4  Ad.  &  El.  612,  31  E.  C. 
L.  152,  1  H.  &  W.  697;  Township  v.  Township, 
2  Chest.  Co.  Rep. '(Pa.)  190;  Poor  Dist.  v.  Poor 
Dist.,  98  Pa.  St.  636. 

Sufficiency  of  Occupation. — Rex  v.  Willoughby, 

5  N.  &  M.  457.  4  Ad.  &  El.  143,  31  E.  C.  L.  45; 
Rex  v.  Barham,  6  L.  J.  M.  C.  78;  Rex  v. 
Churchwardens,  etc.,  4  B.  &  C.  87,  10  E.  C. 
L.  278;  Rex  v.  Tonbridge,  5  L.  J.  M.  C.  13; 
Rex  v.  Stow  Bardolph,  9  L.  J.  M.  C.  5;  Rex  v . 
Ormesby,  1  N.  &  M.  28,  4  B.  &  Ad.  215,  24  E. 
C.  L.  49;  Rex  v.  Iver,  3  N.  &  M.  27,  1  Ad.  & 
El.  228,  28  E.  C.  L.  78;  Rex  v.  St.  Nicholas,  5 
B.  &  Ad.  219,  27  E.  C.  L.  71,  3  N.  &  M.  21; 
Rex  v.  Berkswell,  6  Ad.  &  El.  282,  33  E.  C.  L. 
83,'  1  N.  &  P.  432;  W.  W.  &  D.  30,  1  Jur.  39; 
Rex  v.  Pakefield,  6  N.  &  M.  16,  4  Ad.  &  El. 
612,  31  E.  C.  L.  152,  1  H  &  W.  697;  Rex  v. 
Banbury,  1  Ad.  &  El.  136,  28  E.  C.  L.  57,  3  N. 

6  M.  292. 

Subletting.  —  Rex  v.  Ditcheat,  9  B.  &  C.  176, 
17  E.  C.  L.  355,  4  M.  &  R.  151;  Rex  v.  Wain- 
fleet  All  Saints,  6  L.  J.  M.  C.  112;  Rex  v. 
Great  Bolton,  6  L.  J.  M.  C.  81;  Rex  v.  Great 
Bentley,  10  B.  &  C.  520,  21  E.  C.  L.  122;  Rex 
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v.  Macclesfield,  2  B.  &  Ad.  870,  22  E.  C.  L. 
203;  Rex  v.  St.  Nicholas,  4  N.  &  M.  422,  2  Ad. 
&  El.  599,  29  E.  C.  L.  164,  1  H.  &  W.  47;  Rex 
v.  St.  Giles-in-the-Fields,  6  N.  &  M.  5,  4  Ad. 
&  El.  495,  31  E.  C.  L.  118,  1  H.  &  VV.  693. 

4.  Computation  of  Time  —  Fractions  of  Day.  — 
Reg.  v.  St.  Mary,  1  El.  &  Bl.  816,  72  E.  C.  L. 
816,  17  Jur.  551,  22  L.  J.  M.  C.  109;  Reg.  v.  St. 
Mary,  1  El.  &  Bl.  816.  72  E.  C.  L.  816;  Lenox 
v.  Nicholson,  3  Luz.  Leg.  Obs.  (Pa.)  310.  See 
also  the  title  Time,  Computation  Of. 

In  Cascade  Tp.  Overseers  v.  Lewis  Tp. 
Overseers,  148  Pa.  St.  333,  affirming  11  Pa.  Co. 
Ct.  282,  occupancy  from  the  forenoon  of  April 
2,  1890,  to  the  forenoon  of  April  I,  1891,  was 
held  to  be  for  a  year,  as  the  law  does  not  regard 
fractions  of  a  day. 

5.  Payment  of  Rent.  —  Reg.  v.  Melsonby,  12 
Ad.  &  El.  687,  40  E.  C.  L.  165,  4  Per.  &  Dav. 
515;  Rex  v.  Ashby-de-la-Hay,  2  M.  &  R.  21; 
Rex  v.  Ashley  Hay,  8  B.  &  C.  27,  15  E.  C.  L. 
151;  Rex  v.  Ramsgate,  6  B.  &  C.  712,  13  E.  C. 
L.  302,  9  Dowl.  &  R.  688;  Rex  v.  Carshalton, 

6  B.  &  C.  93,  13  E.  C.  L.  108;  Overseers  of 
Poor  v.  Overseers  of  Poor,  9  Pa.  Super.  Ct. 
204,  43  W.  N.  C.  (Pa.)  452;  Overseers  of  Poor 
v.  Overseers  of  Poor,  95  Pa.  St.  269. 

Proof  of  Payment  of  Rent. —  Reg.  v.  Church- 
wardens, etc.,  1  B  &  S.  763.  101  E.  C.  L.  763, 
8  Jur.  N.  S.  37,  31  L.  J.  M.  C.63;  Reg.  v. 
Exeter,  38  L.  J.  M.  C.  126,  L.  R.  4  Q.  B.  341, 
17  W.  R.  850,  20  L.  T.  N.  S.  693. 

6.  Reg.  v.  Brighthelmstone,  1  Q.  B.  674,  41 
E.  C.  L.  724,  1  Gale  &  D.  54;  Allegheny  v. 
Allegheny  Tp.,  14  Pa.  St.  138.  See  also  Rex 
v.  Dursley,  3  B.  &  Ad.  465.  23  E.  C.  L. 
121. 

7.  Rex  v.  Kibworth  Harcourt,  1  M.  &  R.  691, 

7  B.  &  C.  790,  14  E.  C.  L.  129.  See  also  Rex 
v.  Ditcheat,  4  M.  &  R.  151,  9  B.  &  C.  183,  17 
E.  C.  L.  355.  Compare  Rex  v.  Pakefield,  6  N. 
&  M.  16,  4  Ad.  &  El.  612,  31  E.  C.  L.  152,  1 
H.  &  W.  697. 

Payment  of  Rent  After  the  Death  of  a  Pauper 
will  not  complete  a  settlement  partially  ac- 
quired in  his  lifetime.  Rex  v.  Carshalton,  1 
L.  J.  M.  C.  14. 

Payment  by  Officers  of  Parish  of  Pauper's  Orig- 
inal Settlement.  —  Rex  v.  St.  Sepulchre,  1  B.  & 
Ad.  924,  20  E.  C.  L.  508.  See  also  Rex  v. 
Tillingham,  1  B.  &  Ad.  180,  20  E.  C.  L.  374. 

8.  Butler  v.  Sugarloaf,  6  Pa.  St.  262. 

9.  Rex  v.  Whixley.  1  T.  R.  137;  Overseers 
of  Poor  v.  Overseers  of  Poor,  1  Pa.  Super.  Ct. 
383;  Milton  v.  West  Chillisquaque  Tp.,  20  Pa. 
Co.  Ct.  547;  Overseers  of  Poor  v.  Overseers  of 
Poor,  11  Pa.  St.  254;  Overseers  of  Poor  v. 
Overseers  of  Poor,  95  Pa.  St.  269. 
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(6)  Payment  of  Taxes  —  (a)  in  General.  —  The  statutes  in  some  jurisdictions 
have  provided  that  a  settlement  may  be  gained  by  residence  within  the  town 
or  district  for  a  specified  time  and  the  payment  of  all  taxes  assessed  against 
the  party,  or  by  the  payment  of  taxes  for  a  specified  number  of  years  during 
residence,1  or  that  the  nonpayment  of  taxes  duly  assessed  against  the  party 
shall  prevent  his  gaining  a  settlement  by  his  residence.2 

Failure  to  Assess  Taxes.  —  When  the  person  pays  taxes  duly  assessed  upon  him, 
the  failure  of  the  authorities  to  assess  against  him  other  taxes  which  should 
have  been  assessed  will  not  prevent  his  gaining  a  settlement,  under  statutes 
requiring  the  payment  of  all  taxes  duly  assessed.3  But  if  no  taxes  are  assessed 
against  him,  though  he  has  taxable  property,  or  if  a  particular  tax  is  not 
assessed,  this  is  not  equivalent  to  a  payment  of  taxes  so  as  to  enable  him  to 
gain  a  settlement,  under  statutes  requiring  the  payment  of  taxes  for  such 
year  or  the  payment  of  the  particular  tax;  4  and  it  has  been  held  that  the 
town  authorities  may  omit  to  tax  a  resident  for  the  particular  purpose  of 
preventing  his  gaining  a  settlement.5 

(o)  Character  of  Tax.  —  When  the  statute  does  not  specify  the  character  of 
the  tax  to  be  paid,  the  question  of  settlement  is  not  affected  by  the  quantum 
or  the  species  of  the  tax;  the  payment  of  any  tax  for  poll  or  estate  is  suffi- 
cient.6 Thus,  it  has  been  held  that  the  payment  of  a  highway  tax  7  or 
county  tax H  is  sufficient,  but  that  the  payment  of  a  United  States  tax  is 
insufficient.9  So  if  a  property  tax  was  assessed  against  the  person  whose 
settlement  is  in  question,  it  is  not  necessary  that  the  property  should  have 
belonged  to  such  person,  or  that  the  tax  should  have  been  paid  by  him  on 
the  property  as  his  own. IO 

Validity  of  Tax.  —  If  the  assessment  of  the  tax  was  so  defective  as  to  be 
absolutely  void,  its  payment  has  no  effect  upon  the  acquisition  of  a  settle- 
ment.11 But  the  acquisition  of  a  settlement  will  not  be  prevented  by  a  mere 
irregularity  in  the  assessment, 12  or  by  the  nonpayment  of  a  particular  tax 
illegally  assessed.13  The  taxes  must  have  been  assessed  against  the  person 
whose  settlement  is  claimed  by  reason  of  its  payment; 14  but  it  is  immaterial 

1.  Residence  and  Payment  of  Taxes.— Randolph  This  power  seems  to  have  been  substituted 
v.  Easton,  4  Cush.  (Mass.)  557,  Charlemont  v.  for.  the  power  of  warning  out.  Henniker  v. 
Conway,  8  Pick.  (Mass.  408;  East  Sudbury  Weare,  9  N.  H.  573. 

v.  Sudbury,  12  Pick.  (Mass.)  I;  Robbins  v.  6.  Character  of  Tax.  —  Billerica  v.  Chelms- 

Townsend,  20  Pick.  (Mass.)  345;   Windham  ford,  10  Mass.  396;  Andover  v.  Chelmsford, 

v.  Portland,  4  Mass.  384;  Wrentham  v.  Attle-  16  Mass.  236. 

borough,  5  Mass.  430;  Sudbury  v.  Stow,  13  7.  Highway  Tax.  —  Andover  v.  Chelmsford, 

Mass.  462;  Plymouth  v.  Wareham,  126  Mass.  16  Mass.  236;  Overseers  of  Poor  v.  Poor  Dist., 

475;  Fitchburgz/.  Ashby.  132  Mass.  495.  13  Pa.  Co.  Ci.  157;  Huston  Tp.  Poor  Dist.  v. 

2.  Bethlehem  v.  Watertovvn,  51  Conn.  495.  Benezelte  Tp.  Poor  Dist.,  135  Pa.  St.  393,  re- 

3.  Failure  to  Assess  Tax. —  Wrentham  v.  Attle-  versing  7  Pa.  Co.  Ct.  383. 

borough.  5  Mass.  430;  Billerica  v.  Chelmsford,  8.  County  Tax. —  Directors  of  Poor  v.  Guard- 

10  Mass.   394;   Andover  v.  Chelmsford,  16  ians  of  Poor.  5  S.  &  R.  (Pa.)  417. 

Mass.  236.  9.  United  States  Tax.  —  Directors  of  Poor  v. 

4.  Reading  v.  Tewksbury,  2  Pick   (Mass.)  Overseers  of  Poor,  10  S.  &  R.  (Pa.)  179. 

535;  Berlin  v.  Bolton,  10  Met.  (Mass.)  115;  10.  Ownership  of  Property  Taxed  ■ — Assessment 

Weare  v.  New  Boston,  3  N.  H.  203;  Spring-  to  Occupant  of  Land. —  Randolph  v.  Easton,  4 

field  v.  Enfield,  30  N.  H.  71;   Henniker  v.  Cush.  (Mass.)  557. 

Weare,  9  N.  H.  573;  Burton  v.  Wakefield,  4  N.  11.  Marlborough  v.  Sisson,  23  Conn.  410; 

H..47;  Dalton  v.  Bethlehem,  20  N.  H.  505.  Southampton  v.  Easthampton,  8  Pick.  (Mass.) 

See  also  Southampton  v.  Easthampton,  8  Pick.  380;  Plymouth  v.  Wareham,  126  Mass.  475; 

(Mass  )  3S0.  Starksborough  v.  Hinesburgh,  13  Vt.  215. 

There  Is  No  Presumption  that  the  tax  was  as-  12.  Marlborough  v.  Sisson,  23  Conn.  410; 

sessed.    Pitlsheld  v.  Barnstead,  38  N.  H.  115.  Charlemont  v.  Conway,  8  Pick.  (Mass.)  408; 

Proof  of  Assessment.  —  Pittsfield  v.  Barnstead,  Francestown  v.  Deering,  41  N.  H.438;  Weston 

40  X.  H.  478.  v.  Landgrove,  53,  Vt.  375. 

5.  Berlin  v.  Bolton.   10  Met.  (Mass.)  115,  13.  Charlemont  v.  Conway,  8  Pick.  (Mass.) 
modifying  dicta  to  the  com rary  in  Wrentham  v.  408;  Lisbon  v.  Bath,  21  N.  H.  320. 
Attleborough,  5  Mass.  430;  Henniker  v.  Weare,  14.  Against  Whom  Assessed.  —  Springfield  v. 
9  N.  H.    73;  Springfield  v.  Enfield,  30  N.  H.  Enfield,  30  N.  H.  71,  holding  that  a  tax  assessed 
71;  Thompson  v.  Newtown,  21  N.  H.  595.  against  Shakers,  not  by  name  but  against  the 
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that  the  person  was  taxed  by  the  wrong  name.1 

(c)  Payment  of  Tax.  —  In  order  to  confer  a  settlement,  the  taxes  must  have 
been  actually  paid.2  It  is  not  necessary,  however,  that  the  payment  be 
made  in  money;  a  commutation  of  the  tax  by  labor  under  a  privilege  con- 
ferred by  statute  is  sufficient.3  But  a  promissory  note  payable  to  a  town  for 
the  amount  of  a  tax  will  not  constitute  a  payment  of  the  tax  so  as  to  give  to 
the  maker  a  settlement  in  the  town,  though  the  authorities  expressly  agreed 
to  receive  such  note  in  payment.4    So  the  entire  or  whole  tax  must  be  paid.5 

A  Tender  of  Payment,  however,  at  any  time  before  the  tax  has  been  abated, 
has  been  held  to  be  equivalent  to  payment,  for  the  purpose  of  gaining  a 
settlement.6 

By  Whom  Paid.  —  The  taxes  must  be  paid  by  the  person  whose  settlement  is 
in  question  or  at  his  request;  7  a  voluntary  payment  by  a  third  person  is  not 
sufficient.1*  Thus,  it  has  been  held  that  the  payment  of  a  voter's  tax  by  a 
political  candidate  or  committee  to  secure  his  vote,  without  any  request  or 
liability  on  the  voter's  part  for  repayment,  is  insufficient.9  Of  course  a  pay- 
ment of  the  tax  by  a  third  person  at  the  request  of  the  person  taxed  is  a 
valid  payment  for  settlement  purposes;  10  and  this  has  been  held  true  when 
the  payment  was  by  a  political  candidate  to  qualify  the  person  taxed  as  a 
voter.11 

Burden  of  Proof.  —  The  burden  of  proving  that  the  taxes  were  paid  so  as  to 
confer  a  settlement  is  upon  the  party  alleging  the  settlement  to  have  been 
thereby  gained.13 

Admissibility  of  Evidence.  —  The  general  rules  of  evidence,  elsewhere  treated, 
apply  with  regard  to  the  admissibility  of  evidence  to  prove  the  payment  of 
the  tax.13  Cases  upon  this  question  involving  settlements  of  paupers  are  col- 
lected in  the  note  hereto.14 

Presumption  of  Payment.  —  The  general  rules  with  regard  to  the  presumption 
of  payment 15  have  also  been  applied  with  regard  to  the  payment  of  taxes  in 

society,  does  not  enable  any  of  the  members 
to  gain  a  settlement;  Crossley  v.  Demott,  2 
Leg.  Opin.  (Pa.)  161. 

1.  Canaan  v.  Grafton  County,  64  N.  H.  595. 

2.  Payment  of  Tax. —  Jaffrey  v.  Cornish,  10 
N.  H.  505;  Bradford  v.  Newport,  42  N.  H.  338; 
Haverhill  v.  Orange,  47  N.  H.  273 ;  Hampstead 
v.  Plaistow,  49  N.  H.  84. 

Abatement  of  Poll  Tax  on  Account  of  Age.  — 
Sunapee  n.  Lempster.  65  N.  H.  655. 

Abatement  of  Tax.  —  Plymouth  v.  Andover, 
49  N.  H.  86,  note. 

Neglect  to  Enforce  Tax.  —  Robbins  v.  Town- 
send,  20  Pick.  (Mass  )  345. 

Release  by  Vote  of  Town  Not  Equivalent  to 
Payment  — Shrewsbury  v.  Salem,  19  Pick. 
(Mass.)  389. 

3.  Commutation  of  Tax  by  Labor.  —  Andover 
v.  Chelmsford,  16  Mass.  236.  See  also  Over- 
seers of  Poor  v.  Poor  Dist.,  13  Pa.  Co.  Ct.  157. 
Compare  Overseers  of  Poor  v.  Stanford,  6 
Johns.  (N.  Y.)  92. 

4.  Note  Given  for  Tax.  —  Jaffrey  v.  Cornish, 
10K.  H.  505. 

5.  Whole  Tax  to  Be  Paid. —  Lisbon  v.  Bath, 
21  N.  H.  320,  wherein  payment  of  three  dol- 
lars upon  a  tax  of  three  dollars  and  three  cents 
was  held  to  be  insufficient. 

6.  Tender. — Hillsborough  County  v.  London- 
derry, 46  N.  H.  11. 

7.  By  Whom  Paid.  —  Weare  v.  Deering,  58  N. 
H.  206;  Lawrence  Tp.  Overseers  v.  Delaware 
Tp.  Overseers,  148  Pa.  St.  380.  Compare  Toby 
v.  Pine,  19  Pittsb.  Leg.  J.  (Pa.)  73. 

8.  Voluntary    Payment    by  Third  Person. — 
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Jaffrey  v.  Cornish,  10  N.  H.  505;  Overseers  of 
Poor  v.  Overseers  of  Poor,  14  Johns.  (N.  Y.)  87; 
Poor  Dist.  v.  Poor  Dist.,  98  Pa.  St.  636. 

Voluntary  Payment  by  Tax  Collector.  —  Over- 
seers of  Poor  v.  Overseers  of  Poor,  14  Johns. 
(N.  Y.)  87;  Poor  Dist.  v.  Poor  Dist.,  98  Pa.  St. 
636. 

9.  Centre  Tp.  Overseers  v.  Mifflin  County 
Poor  Directors,  3  Pa.  Co.  Ct.  555;  Lawrence 
Tp.  Overseers  v.  Delaware  Tp.  Overseers,  148 
Pa.  St.  380;  Dallas  Tp.  Poor  Dist.  v.  Eaton  Tp. 
Poor  Dist.,  161  Pa.  St.  142,  34  W.  N.  C.  (Pa.) 
372. 

10.  Payment  by  Request.  —  Lisbon  v.  Bath.  23 
N.  H.  1;  Dallas  Tp.  Poor  Dist.  v.  Ealon  Tp. 
Poor  Dist.,  161  Pa.  St.  142. 

11.  Overseers  of  Poor  v.  Overseers  of  Poor, 
170  Pa.  St.  181,  reversing  4  Pa.  Dist.  100,  15 
Pa.  Co.  Ct.  431. 

12.  Burden  of  Proof.— Attleborough  v.  Middle- 
borough,  10  Pick.  (Mass.)  378;  Dana  v.  Peter- 
sham, 107  Mass.  598;  Haverhill  v.  Orange,  47 
N.  H.  273;  Lisbon  v.  Lyman,  49  N.  H.  553. 

18.  See  the  title  Evidence,  vol.  11,  p.  484,  and 
the  cross  references  there  given. 

14.  Erasure  of  Tax  on  Collector's  Book  as  Evi- 
dence of  Payment. —  Pittsfield  v.  Barnstead,  40 
N.  H.  478. 

Collectors'  Duplicate  Marked  "  Paid."  —  Direct- 
ors v.  Directors,  2  Kulp  (Pa.)  457. 

Ancient  Books  and  Records.  —  Boston  v.  Wey- 
mouth, 4  Cush.  (Mass.)  538. 

Conclusiveness  of  Records.  —  Robbins  v.  Town- 
send,  20  Pick.  (Mass.)  345. 

15.  See  the  title  Payment. 
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settlement  cases.1 

(a)  Residence.  —  To  gain  a  settlement  by  residence  and  payment  of  taxes, 
there  must  be  not  only  a  payment  of  taxes,  but  also  a  continued  residence 
during  the  time  required  by  the  statute.2  So  the  residence  must  be  within 
the  actual  limits  of  the  town.  If  the  person  resides  without  the  legal  limits 
of  the  town  he  does  not  gain  a  settlement  though  he  pays  taxes  to  the  town.3 

(7)  Apprentices. — In  several  jurisdictions  the  statutes  have  expressly  pro- 
vided that  apprentices  shall  gain  a  settlement  in  the  parish,  district,  or  town 
in  which  they  shall  serve  for  a  specified  time  under  articles  of  apprentice- 
ship.4 To  enable  an  apprentice  to  gain  a  settlement  by  such  service  it  is  not 
necessary  that  the  master  should  be  settled  within  the  parish  or  town  in 
which  the  apprentice  serves.5 


1.  In  Robbins  v.  Townsend,  20  Pick.  (Mass.) 
345,  it  was  held  that  proof  of  payment  for  the 
years  1821,  1S22,  1823.  and  1825,  coupled  with 
proof  of  ability  to  pay  in  1824,  did  not  raise  a 
conclusive  presumption  that  a  tax  was  paid  in 
1S24. 

Failure  to  Include  Highway  Tax  in  the  Tax  Bill 
for  Ensuing  Year. —  Aitleborough  v.  Middle- 
borough,  10  Pick.  (Mass.)  378. 

Lapse  of  Time. —  Hopkinton  v.  Springfield, 
12  N.  H.  328;  Pidsfield  v.  Barnstead,  40  N.  H. 
477;  Dalion  v.  Bethlehem,  20  N.  H.  505. 

Poverty  to  Rebut  Presumption.  —  Pittsfield  v. 
Barnsiead,  40  N.  H.  477. 

2.  Residence.  —  Westbrook  v.  Bowdoinham,7 
Me.  363;  Billerica  v.  Chelmsford,  10  Mass. 
394;  Tamworth  v.  Freedom,  17  N.  H.  279; 
Overseers  of  Poor  v.  Overseers  of  Poor,  152 
Pa.  St.  504,  31  W.  N.  C.  (Pa.)  458;  Washing- 
ton v.  Corinth,  55  Vt.  468. 

Thus,  if  during  a  part  of  the  year  for  which 
the  tax  is  paid  the  person  left  the  town  or  dis- 
trict without  any  intention  of  returning, 
though  in  fact  he  did  return,  the  continuity  of 
his  residence  is  broken,  and  no  settlement  is 
gained  unless  he  resides  in  the  town  or  district 
and  pays  his  taxes  for  the  required  time  after 
such  return.  Westbrook  v.  Bowdoinham,  7 
Me.  363. 

3.  Ellsworth  v.  Gouldsboro,  55  Me.  94. 
See,  however,  supra,  this  section,  Residence  — 
Place  of  Residence  —  Legal  and  Jurisdictional 
Limits. 

4.  Apprentices  —  England.  —  Rex  v.  Aldstone, 
2  B.  &  Ad.  207,  22  E.  C.  L.  61;  Rex  v.  Linkin- 
horne,  3  B.  &  Ad.  413,  23  E.  C.  L.  109;  Rex  v. 
Chelmsford,  3  B.  &  Aid.  411,  5  E.  C.  L.  330; 
Rex  v.  Spreyton,  3  B.  &  Ad.  818,  23  E.  C.  L. 
191;  Rex  v.  Great  Wigston,  3  B.  &  C.  484,  10 
E.  C.  L.  161;  Rex  v.  Higham,  4  Dougl.  238; 
Rex  v.  St.  Marv,  4  Dougl.  329,  26  E.  C.  L.  387; 
Reg.  v.  Hinckley.  3  B.  &  S.  885,  113  E.  C.  L. 
885,  9  Jur.  N.  S.  1054,  32  L.  J.  M.  C.  158;  Reg. 
v.  Kenilworth,  2  N.  Sess.  Cas.  66,  7  Q.  B.  642. 
53  E.  C.  L.  642,  9  Jur.  898.  14  L.  J.  M.  C.  160; 
St.  Pancras  v.  Clapham,  6  Jur.  N.  S.  700,  29 
L.  J.  M.  C.  146,  2  El.  &  El.  742,  105  E.  C.  L. 
742;  Reg.  v.  Elswich  Tp.,  7  Jur.  N.  S.  45,  30  L. 
J.  M.  C.  66;  Reg.  v.  Barton-upon-Irwell,  9 
Jur.  N.  S.  795,  32  L.  J.  M.  C.  102,  3  B.  k  S. 
604,  113  E.  C.  L.  604,  7  L.  T.  N.  S.  853;  Reg. 
v.  Burslem,  11  Ad.  &  El.  52,  39  E.  C.  L.  27; 
Reg.  v.  Somerby.  1  Per  &  Dav  180,  9  Ad.  & 
El.  310,  36  E.  C.  L.  150;  Rex  v.  Great  Sheepy, 
8  B.  &  C.  74,  15  E.  C.  L.  154;  Rex  v.  Ilkeston, 
6  Dowl.  &  R.  64,  4  B.  &  C.  64,  10  E.  C.  L.  277; 
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Rex  v.  Closworth,  1  N.  &  P.  437.  6  Ad.  &  El. 
286,  33  E.  C.  L.  83;  Rex  v.  Leeds,  4  B.  &  Ad. 
248,  24  E.  C.  L.  53;  Rex  v.  St.  Petiox,  4  T.  R. 
196:  Rex  v.  Arundel,  5  M.  &  S.  257;  Rex  v. 
Hipswell,  8  B.  &  C.  466,  1$  E.  C.  L.  267;  Rex 
v.  Gravesend,  3  B.  &  Ad.  240,  23  E.  C.  L.  61: 
Rex  v.  Barmby-in-the-Marsh,  7  East  381;  Rex 
v.  Stratford-upon-Avon,  11  East  176;  Rex  v. 
Sandhurst,  6  Ad.  &  El.  130,  33  E.  C.  L.  26; 
Rex  v.  Maidstone,  5  Ad.  &  El.  326,  31  E.  C. 
L.  352,  6  N.  &  M.  545 ;  Reg.  v.  St.  Giles-in-the- 
Fields,  2  Q.  B.  458,  42  E.  C.  L.  759;  Rex  v. 
Billinghay,  1  N.  &  P.  149,  5  Ad.  &  El.  676,  31 
E.  C.  L.  405;  Rex  v.  Rainham,  1  East  531; 
Rex  v.  Shebbear,  1  East  73:  Rex  v.  Stockland, 
1  Dougl.  70;  Rex  v.  Banbury,  2  N.  &  M.  105; 
Rex  v.  Newtown,  3  N.  &  M.  306,  1  Ad.  &  El. 
238,  28  E.  C.  L.  79;  Rex  v.  Gwinear,  3  N.  & 
M.  297,  1  Ad.  &  El.  152,  28  E.  C.  L.  58;  Rex 
v.  St.  Cuthbert,  3  N.  &  M.  100,  5  B.  &  Ad.  939, 
27  E.  C.  L.  248;  Rex  v.  St.  Martin,  4  N.  &  M. 
385,  2  Ad.  &  El.  655,  29  E.  C.  L.  172;  Rex  v. 
Great  Wishford,  5  N.  &  M.  540,  4  Ad.  &  El. 
216,  31  E.  C.  L.  54;  Rex  v.  Ightham,  6  N.  & 
M.  320,  4  Ad.  &  El.  937,  31  E.  C.  L.  230;  Rex 
v.  Nether  Knutsford,  1  B.  &  Ad.  727,  20  E.  C. 
L.  484;  Rex  v.  St.  Margaret,  5  L.  J.  M.  C.  18; 
Rex  v.  Warden,  6  L.  J.  M.  C.  72;  Rex  v.  Tip- 
ton, 8  L.  J.  M.  C.  52;  Woodstock  Union  v. 
Skipston-on-Slour  Union,  62  L.  J.  M.  C.  43. 

Maine.  —  Leeds  v.  Freeport,  10  Me.  356; 
Milo  v.  Harmony,  18  Me.  415. 

New  Jersey.  —  Franklin  v.  South  Brunswick, 

3  N.  j.  L.  35;  Upper  Alloways  Creek  v. 
Elsingborough,  1  N.  J.  L.  445;  Bloomtield  v. 
Acquackanunck,  8  N.  J.  L.  257;  Overseers  of 
Poor  v.  Overseers  of  Poor,  13  N.  J.  L.  187; 
Overseers  of  Poor  v.  Overseers  of  Poor,  13  N. 
J.  L.  221;  South  Brunswick  v.  Independence, 
14  N.  J.  L.  549;  North  Brunswick  v.  Franklin, 
16  N.  J.  L.  535- 

New  York.  —  Overseers  of  Poor  v.  Overseers 
of  Poor,  2  Cow.  (N.  Y.)  537;  Overseers  of  Poor 
v.  Overseers  of  Poor,  5  Cow.  (N.  Y.)  365;  Over- 
seers of  Poor  v.  Overseers  of  Poor,  5  Cow.  (N. 
Y.)  527;  Overseers  of  Poor  v.  Overseers  of 
Poor,  6  Cow.  (N.  Y.)6s8;  Overseers  of  Poor 
v.  Overseers  of  Poor,  13  Johns.  (N.  Y.) 
245- 

Pennsylvania.  —  Pine  Tp.  v.  Franklin  Tp., 

4  Pa.  Dist.  715;  Poor  Director  v.  Poor  Director, 
7  Northam  Co.  Rep.  (Pa.)  91;  Poor  Dist.  v. 
Poor  Dist.,  (Pa.  1888)  13  Atl.  Rep.  742.  See 
also  Reading  v.  Cumree,  5  Binn.  (Pa.)  81. 

5.  South  Brunswick  v.  Independence,  14 
N.  J.  L.  549. 
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Under  the  Statutes  There  Must  Be  Actual  Service  for  the  required  time  in  order  that 

a  settlement  may  be  gained  thereby.1 

Where  the  Articles  of  Apprenticeship  Are  Assigned,  service  with  the  assignee  is  suffi- 
cient to  entitle  the  apprentice  to  a  settlement. 58 

Consent  of  Master  to  Service  for  Another. — And  the  same  is  true  where  the  appren- 
tice serves  the  new  master  with  the  consent  of  his  old  master;3  but  there 
must  be  a  consent  on  the  part  of  the  old  master  to  the  service  by  the  appren- 
tice  under  the  new  master,  so  that  the  service  may  be  attributable  to 
apprenticeship.4 

If  the  Articles  of  Apprenticeship  Are  Absolutely  Void,  no  settlement  can  be  gained 
thereby.5 

if  the  Articles  Are  Merely  Voidable,  a  settlement  may  be  gained  by  service 
thereunder.6 

Paupers  Bound  Out  by  Overseers.  —Paupers  bound  out  as  apprentices  by  the  over- 
seers of  the  poor  may  acquire  a  settlement.7 


1.  Necessity  for  Service.  —  Rex  v.  Banbury,  2 
N.  &  M.  205,  3  B.  &  Ad.  706,  23  E.  C.  L.  168; 
Reg.  71.  Burslem,  3  Per.  &  Dav.  38,  11  Ad.  & 
El.  52,  39  E.  C.  L.  27;  Overseers  of  Poor  v. 
Overseers  of  Poor,  13  N.  J.  L.  187. 

2.  Assignment  of  Indenture.  —  Rex  v.  Stock- 
land,  1  Dougl.  70;  Overseers  of  Poor  v.  Over- 
seers of  Poor,  13  N.J.  L.  221;  Overseers  of 
Poor  v.  Overseers  of  Poor,  5  Cow.  (N.  Y.)  365. 
See  also  Reading  v.  Cumree,  5  Binn.  (Pa.)  81. 

If  the  services  of  an  apprentice  be  assigned 
by  the  master  to  another,  residing  in  a  dif- 
ferent town,  the  apprentice  gains  a  settlement 
by  two  years'  service  in  such  town.  Overseers 
of  Poor  v.  Overseers  of  Poor,  5  Cow.  (N.  Y  )  363. 

3.  Service  with  Consent  of  Master.  —  St.  Ola  ves 
v.  All  Hallows,  3  Burn  Just.  333;  Rex  v.  St. 
Mary,  4  Dougl.  329,  26  E.  C.  L.  387;  Rex  v. 
Banbury,  2  N.  &  M.  105,  5  B.  &  Ad.  176,  27  E. 
C.  L.  70;  Rex  v.  Gwinear,  1  Ad.  &  El.  152,  28 
E.  C.  L.  58;  Rex  7/.  Shebbear,  1  East  73;  Rex 
v.  Barmby-in-the-Marsh,  7  East  381,  3  Smith 
335;  Rex  v.  Sandhurst,  6  Ad.  &  El.  130,  33  E. 
C.  L.  26;  Overseers  of  Poor  v.  Overseers  of 
Poor,  13  N.  J.  L.  221;  Overseers  of  Poor  v. 
Overseers  of  Poor,  5  Cow.  (N.  Y.)  363. 

An  apprentice  may  gain  a  settlement  by 
serving  a  second  master  with  the  assent  of  the 
first,  although  the  second  master  never  knew 
of  the  apprenticeship,  if  the  service  is  in  other 
respects  a  good  service  under  the  indentures. 
Rex  v.  Sandhurst,  6  Ad.  &  El.  130,  33  E.  C.  L. 
26,  1  N.  &  P.  296. 

Written  Assignment  Unnecessary.  —  A  service 
may  be  performed  by  an  apprentice,  by  the  con- 
sent of  his  master,  with  another  man,  so  as  to 
gain  a  settlement,  and  a  formal  assignment 
of  the  indenture  in  writing  is  not  necessary; 
the  assent  of  the  original  master  is  all  that  the 
law  requires.  Overseers  of  Poor  v.  Overseers 
of  Poor,  13  N.  J.  L.  221. 

4.  Necessity  for  Consent  ot  Master.  —  Rex  v.  St. 
Martin,  2  Ad.  cS:  El.  655,  29  E.  C.  L.  172;  Rex 
v.  Whitchurch,  2  Dowl.  &  R.  845;  Rex  v. 
Spreyton,  3  B.  &  Ad.  818,  23  E.  C.  L.  191;  Rex 
v.  St.  Cuthbert,  5  B.  &  Ad.  939,  27  E.  C.  L. 
248;  Rex  v.  St.  Paul's  Bedford,  6  T.  R.  452; 
Rex  v.  Maidstone,  5  Ad.  &  El.  326,  31  E.  C.  L. 
352;  Rex  v.  Shipton,  6  L.  J.  M.  C.  92. 

Thus,  if  the  master  allows  his  apprentice  to 
go  at  large,  and  the  apprentice  serves  a  new 
master  without  any  agreement  therefor  be- 
tween the  old  and  the  new  masters,  the  ap- 


prentice will  not  gain  a  settlement  by  such 
service.  Overseers  of  Poor  v.  Overseers  of 
Poor,  14  N.  J.  L.  321.  See  also  Overseers  of 
Poor  v.  Overseers  of  Poor,  13  N.  J.  L.  221. 

5.  Void  Articles  of  Apprenticeship.  —  Rex  v. 
Bilborough,  1  B.  &  Aid.  115;  Rex  v.  Stoke 
Damerel,  1  M.  &  R.  458;  Rex  v.  Crediton,  2  B. 
&  Ad.  493,  22  E.  C.  L.  128;  Rex  v.  Edingale, 
10  B.  &  C.  739,  21  E.  C.  L.  158;  Reg.  v.  Barm- 
ston,  3  N.  &  P.  167,  7  Ad.  &  El.  858,  34  E.  C. 
L.  248;  Rex  v.  Ightham,  4  Ad.  &  El.  937,  31  E. 
C.  L.  230;  Rex  v.  Nether  Knutsford,  1  B.  & 
Ad.  727.  20  E.  C.  L.  484;  Rex  v.  Higham,  4 
Dougl.  238;  Rex  v.  Margram,  5  T.  R.  153; 
Hopewell  v.  Amwell.  3  N.  J.  L.  19;  North 
Brunswick  v.  Franklin,  16  N.  J.  L.  535;  Pine 
Tp.  v.  Franklin  Tp.,  4  Pa.  Dist.  715.  See  also 
Rex.  v.  Newtown,  1  Ad.  &  El.  238,  28  E.  C.  L. 
79;  Poor  Director  v.  Poor  Director,  7  Northam 
Co.  Rep.  (Pa.)  91. 

A  Service  under  a  Written  Agreement,  Not  under 
Seal,  between  only  the  master  and  a  minor  is 
not  such  an  apprenticeship  as  the  statute  re- 
quires to  give  a  settlement  to  the  apprentice. 
North  Brunswick  v.  Franklin,  16  N.  J.  L.  535. 

An  Oral  Binding  and  an  apprenticeship 
served  under  it  will  not  confer  a  settlement. 
Overseers  of  Poor  v.  Overseers  of  Poor,  2  Cow. 
(N.  Y.)  537- 

6.  Voidable  Articles.  —  Rex  v.  St.  Nicholas,  1 
Burr.  Sett.  Cas.  91;  Woodstock  Union  v.  Ship- 
ston-on-Stour  Union,  62  L.  J.  M.  C.  43;  Rex 
v.  St.  Petrox,  4  T.  R.  196;  Franklin  v.  South 
Brunswick,  3  N.  J.  L.  35;  Bloomfield  v.  Ac- 
quackanunck,  8  N.  J.  L.  257;  Overseers  of 
Poor  v.  Overseers  of  Poor,  13  Johns.  N.  Y.) 
245;  Overseers  of  Poor  v.  Overseers  of  Poor,  5 
Cow.  (N.  Y.)  527;  Overseers  of  Poor  v.  Over- 
seers of  Poor,  6  Cow.  (N.  Y.)  658.  See  also 
Hopewell  v.  Amwell,  3  N.  J.  L.  16. 

7.  Paupers  Bound  Out  by  Overseers.  —  Rex  v. 
Great  Sheepy,  8  B.  &  C.  74,  15  E.  C.  L.  154,  2 
M.  &  R.  286;  Franklin  v.  Bridgewater,  20  N.  J. 
L.  563;  Overseers  of  Poor  v.  Overseers  of  Poor, 
6  Cow.  (N.  Y.)  658. 

But  in  Pennsylvania  it  has  been  held  that  an 
apprenticeship  under  articles  containing  a  pro- 
vision indemnifying  the  district  against  all 
costs  for  the  support  of  the  pauper  is  not  such 
an  apprenticeship  as  will  enable  the  apprentice 
to  gain  a  settlement  by  service  thereunder. 
Poor-Dist.  v.  Poor-Dist.,  (Pa.  1888)  13  Atl.  Rep. 
742. 
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(8)  Hiring  and  Serving  for  Wages.  —  In  some  jurisdictions  the  statutes 
provide  that  a  settlement  may  be  acquired  by  one  who  shall  be  hired  and 
serve  for  wages  within  the  district  or  town  for  a  specified  time.1 

Contract  of  Hire.  —  The  services  must  be  rendered  under  a  contract  of  hire.2 
In  Pennsylvania  it  is  held  that  the  contract  of  hire  need  not  be  in  writing.3 
If  the  person  actually  serves  for  the  statutory  time  he  will  gain  a  settlement 
though  the  contract  of  hire  was  not  expressly  for  such  time.4 

Rendition  of  Service.  —  There  must  be  an  actual,  continuous  service  for  the 
required  time,  and  if  the  service  is  interrupted  the  contract  of  hire  must 
continue  during  such  interruption.5  But  it  has  been  held  that  the  temporary 
absence  of  the  servant,  though  without  the  master's  consent,  would  not  pre- 
vent the  gaining  of  a  settlement  where  the  servant  was,  after  such  absence, 
taken  back  by  the  master  under  the  original  contract,  as  by  taking  the  servant 
back  the  master  purged  the  unauthorized  absence.6    And  certainly  a  mere 


1.  Hiring  and  Serving  for  Wages  —  England.  — 
Rex  v.  Weyhill,  I  Burr.  Sett.  Cas.  491;  Hand- 
ley  v.  Berwick  St.  Johns,  3  Burn  Just,  344; 
Rex  v.  Islip,  1  Stra.  423;  Hamburg  v.  Fords- 
burg,  3  Burn  Just.  448;  St.  Margaret's  West- 
minster v.  Richmond  Burrows,  3  Burn  Just. 
455;  Dunsfold  v.  Ridgwick,  2  Salk.  535. 

New  Jersey. — Cadwallader  v.  Durham,  46 
N.  J.  L.  53- 

New  York.  —  Wynkoop  v.  Overseers  of  Poor, 
3  Johns.  (N.  Y.)  15. 

Pennsylvania.  —  Lewistown  v.  Granville  Tp., 
5  Pa.  St.  283;  Moreland  Tp.  v.  Davidson  Tp., 
yr  Pa.  St.  371;  Overseers  of  Poor  v.  Somerset 
County  Poor  Dist.,  168  Pa.  St.  286;  Buffalo 
Tp.  Poor  Dist.  v.  Mifflinburg  Borough  Poor 
Disc,  168  Pa.  St.  445;  Overseers  of  Poor  v. 
Overseers  of  Poor,  176  Pa.  St.  116;  Overseers 
of  Poor  v.  Direclors  of  Poor,  2  Ashm.  (Pa.)  9; 
Tioga  v.  Overseers  of  Poor,  2  Watts  (Pa.)  43; 
Upper  Milford  v.  Lower  Maccungie,  3  Whart. 
(Pa.)  71;  Heidleberg  v.  Lynn,  5  Whart.  (Pa.) 
430,  34  Am.  Dec.  566;  Briar  Creek  Tp.  v.  Mt. 
Pleasant  Tp.,  8  Walts  (Pa.)  431;  Montour  v. 
Chillisquaque,  1  Leg.  Gaz  (Pa.)  42;  Hemlock 
Poor  Dist.  v.  Shickshinny  Poor  Dist.,  6  Kulp 
(Pa.)  169;  Buffalo  Tp.  v.  Lewisburg,  1  Pa,  Co. 
Ct.  121;  Overseers  v.  Overseers,  2  Lane.  L. 
Rev.  390;  Fayette  Tp.  Overseers  v.  Fermanagh 
Tp.  Overseers,  11  Pa.  Co.  Ct.  70;  Bradford 
Tp.  v.  Huston  Tp.,  15  Pa.  Co.  Ct.  323. 

An  Emancipated  Minor  may  gain  a  settlement 
under  such  statutes.  Poor  Directors  v.  Strouds- 
burg  Poor  Dist . ,  23  Pa.  Co.  Ct.  488;  Hemlock 
Poor  Dist.  v.  Shickshinny  Poor  Dist.,  6  Kulp 
(Pa.)  169;  Bradford  Tp.  v,  Huston  Tp.  15  Pa. 
Co.  Ct.  323. 

"  Not  Having  a  Child."  —  Under  the  Pennsyl- 
vania Poor  Law,  g  9,  cl.  5  (Bright.  Purd.  Dig. 
Laws  Pa.,  1894.  p.  1705),  providing  that  a 
settlement  may  be  gained  in  any  district  "  by 
any  unmarried  person  not  having  a  child,  who 
shall  be  lawfully  bound  or  hired  as  a  servant," 
in  the  district,  and  shall  continue  in  such  ser- 
vice one  year,  the  word  "  child  "  means  a 
legitimate  child.  Overseers  of  Poor  v.  Over- 
seers of  Poor,  176  Pa.  St.  ti6;  Buffalo  Tp.  v. 
Lewisburg,  1  Pa.  Co.  Ct.  121  ;  Overseers  v. 
Overseers,  2  Lane.  L.  Rev.  390. 

2.  Contract  of  Hire.  —  Rex  v.  Weyhill,  1  Burr. 
Sett.  Cas.  491;  Tetbury  v.  Ham,  1  Wils.  C. 
PI.  307;  Upper  Milford  v.  Lower  Maccungie,  3 
Whart.  (Pa.)  71;  Plum  Creek  Tp.  v.  Overseers 
of  Poor,  1  Penny.  (Pa.)  408;  Lewistown  v. 
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Granville  Tp.,  5  Pa.  St.  283;  Overseersof  Poor 
v.  Overseers  of  Poor,  18  Pa.  Co.  Ct.  473;  Lib- 
erty Tp.  v.  Overseers  of  Poor,  23  Pa.  Co.  Ct. 
569- 

Thus,  a  contract  that  one  shall  provide  a 
shop,  loom,  etc.,  and  the  other  shall  perform 
the  labor  of  weaving,  and  that  each  shall  re- 
ceive one-half  of  the  profits,  is  not  a  contract 
of  hire,  and  no  settlement  can  be  gained  by 
service  thereunder.  Gregg  Tp.  v.  Half-Moon 
Tp.,  2  Watts  (Pa.)  342.  But  to  constitute  a 
sufficient  hiring  the  wages  need  not  be  paid  in 
money.  Briar  Creek  Tp.  v.  Mt.  Pleasant  Tp., 
8  Watts  (Pa.)  431;  Tioga  r.  Lawrence  Over- 
seers of  Poor,  2  Watts  (Pa.)  43;  Reading  v. 
Cumree,  5  Binn.  (Pa.)  81.  Thus,  it  is  suffi- 
cient if  the  wages  consist  of  board  and  cloth- 
ing. Upper  Milford  v.  Lower  Maccungie,  3 
Whart.  (Pa.)  71 ;  Fayette  Tp.  Overseers  v.  Fer- 
managh Tp.  Overseers,  11  Pa.  Co.  Ct.  70; 
Poor  Directors  :'.  Stroudsburg  Poor  Dist.,  23 
Pa.  Co.  Ct.  488. 

3.  Written  Contract  Not  Required.  —  Tioga  v. 
Overseersof  Poor,  2  Watts  (Pa  )43;  Moreland 
Tp.  v.  Davidson  Tp.,  71  Pa.  St.  371.  See  also 
Handley  v.  Berwick  St.  Johns,  3  Burn  Just. 
344.  Compare  Wynkoop  v.  Overseers  of  Poor, 
3  Johns.  (N.  Y.)  15. 

Implied  Contract. —  Moreland  Tp.  v.  David- 
son Tp.,  71  Pa.  St.  371;  Hemlock  Poor  Disi.  v. 
Shickshinny  Poor  Dist.,  6  Kulp  (Pa.)  169. 

4.  Term  of  Contract.  —  Tioga  v.  Overseers  of 
Poor,  2  Watts  (Pa.)  43;  Heidleberg  v.  Lynn,  5 
Whart.  (Pa.)  430,  34  Am.  Dec.  566;  Overseers 
of  Poor  v.  Directors  of  Poor,  2  Ashm.  (Pa.)  9; 
Briar  Creek  Tp.  v.  Mt.  Pleasant  Tp.,  8  Watts 
(Pa.)  431;  Shickshinny  Poor  Dist.  v.  Montour 
Poor  Dist.,  6  Kulp  (Pa.)  173;  Fayette  Tp. 
Overseers  v.  Fermanagh  Tp.  Overseers,  11  Pa. 
Co.  Ct.  70;  Buffalo  Tp.  Poor  Dist.  v.  Wifflin- 
burg  Borough  Poor  Dist.,  168  Pa.  St.  445.  See 
also  Handley  v.  Berwick  St.  Johns,  3  Burn 
Just.  344. 

In  Dunsfold  v.  Ridgwick,  2  Salk.  535,  it  was 
held  that  a  person  expressly  hiring  for  six 
months  did  not  gain  a  settlement  though  he 
served  for  a  year. 

5.  Rendition  of  Services.  —  Bradford  Tp.  v. 
Huston  Tp.,  15  Pa.  Co.  Ct.  323;  Liberty  Tp. 
v.  Overseers  of  Poor,  23  Pa.  Co.  Ct.  569. 

6.  Rex  -j.  Islip,  1  Stra.  423;  Beccles  v.  Lew- 
istoff,  3  Burn  Just.  447;  Hamburg  v.  Fords- 
burg,  3  Burn  Just.  448;  St.  Margaret's  West- 
minster v.  Richmond  Burrows,  3  Burn  Just. 
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temporary  absence  by  the  servant  with  the  consent  of  the  master  does  not 
break  the  continuity  of  the  contract.1 

Service  and  Residence  in  Same  District. — In  Pemisylvania  it  has  been  held,  under  a 
statute  which  provides  that  a  settlement  may  be  gained  where  ,the  person 
"  shall  be  lawfully  bound  or  hired  as  a  servant  within  such  district  and  shall 
continue  in  such  service  during  one  whole  year,"3  that  in  order  to  gain  a 
settlement  in  the  district  in  which  the  services  are  rendered  it  is  not  necessary 
that  the  servant  should  also  have  resided  within  the  district.3 

(9)  Persons  Holding  Office  and  Ordained  Ministers. — Some  statutes  provide 
that  settlements  may  be  gained  by  holding  and  serving  in  certain  public  offices 
for  a  specified  time.4  Actual  service  in  the  office  and  performance  of  the 
duties  thereof  are  necessary  to  enable  the  person  to  gain  a  settlement.5 
Thus  if  the  officer  is  compulsorily  removed  from  the  town  and  confined  in 
prison  so  that  he  is  not  able  to  discharge  the  duties  of  the  office,  he  gains  no 
settlement  by  virtue  of  such  office.6  But  temporary  incapacity  to  discharge 
the  duties  of  the  office,  caused  by  sickness  or  absence,  does  not  prevent  the 
gaining  of  a  settlement.7  When  the  statute  requires  service  in  office  for  one 
year  or  one  whole  year,  the  term  "  year,"  as  applied  to  officers  annually 
selected,  means  a  municipal  year,  namely  from  the  time  when  the  officer  is 
chosen  until  a  new  election  takes  place,  though  it  may  exceed  or  fall  short  of 
a  calendar  year.8 

Ordained  Ministers.  —  In  Massachusetts,  by  statute,  every  settled  ordained 
minister  of  the  gospel  is  deemed  to  have  acquired  a  legal  settlement  in  the 
place  wherein  he  is  or  may  be  settled  as  a  minister.9 

(10)  Persons  Coming  Directly  from  Some  Foreign  Port  or  Place.  —  In  New 
Jersey  and  New  York  statutes  have  provided  for  the  settlement  of  persons 
coming  directly  from  Europe  or  from  some  foreign  port  or  place  in  the  town 
in  which  they  first  settle  and  reside. 10  The  term  "  foreign  port  or  place  " 
does  not  include  a  sister  state,11  and  the  term  "directly  "  requires  that  the 

Hiram,  12  Mass.  262;  Barre  v.  Greenwich,  I 
Pick.  (Mass.)  129;  Acworth  v.  Lyndeborough, 
2  N.  H.  295;  Rumney  v.  Campton,  10  N.  H. 
567;  Overseers  of  Poor  v.  Overseers  of  Poor, 
16  Johns.  (N.  Y.)  186;  Burke  v.  Wesimore,  55 
Vt.  213,  the  last  case  holding  that  where  the 
question  of  settlement  arises  between  two 
townships  in  an  action  to  recover  for  support, 
proof  that  the  person  whose  settlement  is  in 
question  was  chosen  to  office,  but  not  showing 
that  he  served  and  discharged  the  duties  of  the 
office,  is  not  sufficient  to  show  his  settle- 
ment. 

Permanent  Removal  from  Town.  —  Acworth  v. 
Lyndeborough,  2  N.  H.  295.  Serving  as  con- 
stable for  part  of  a  year,  and  then  removing 
from  the  town  and  occasionally  returning 
merely  to  collect  fees  and  settle  old  accounts, 
is  not  such  an  execution  of  a  public  annual 
office,  during  one  whole  year,  as  to  give  a 
settlement.  Overseers  of  Poor  v.  Overseers  of 
Poor.  16  Johns.  (N.  Y.)  186. 

6.  Paris  v.  Hiram,  12  Mass.  263,  citing  case 
from  Burr.  Sett.  Cas.  239. 

7.  Paris  v.  Hiram,  12  Mass.  263. 

8.  "Year."  —  Paris  v.  Hiram,  12  Mass.  263. 

9.  Pub.  Stat.  Mass.  (1882),  c.  83,  §  1,  subdiv. 
9;  Bellingham  v.  West  Boylston,  4  Cush. 
(Mass.)  553;  Leicester  v.  Fitchburg,  7  Allen 
(Mass.)  90. 

10.  Coming  Directly  to  State.  —  Hempstead's 
Appeal,  4  City  Hall  Rec.  (N.  Y.)  171;  Brower 
v.  Smith,  46  N.  J.  L.  72. 

11.  "Foreign  Port  or  Place."  —  Overseers  of 
Poor  v.  Overseers  of  Poor,  19  Johns.  (N.  Y.)  56. 
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445;  Buffalo  Tp.  Poor  Dist.  v.  Mifflinburg 
Borough  Poor  Dist.,  168  Pa.  St.  445. 

1.  Temporary  Absence.  —  Beccles  v.  Lewistoff, 
3  Burn  Just.  447;  Heidleberg  v.  Lynn,  5 
Whatt.  (Pa.)  430,  34  Am.  Dec.  566;  Overseers 
of  Poor  v.  Directors  of  Poor,  2  Ashm.  (Pa.)  9; 
Fayette  Tp.  Overseers  v.  Fermanagh  Tp.  Over- 
seers, ir  Pa.  Co.  Ct.  70;  Bradford  Tp.  v.  Hus- 
ton Tp.,  15  Pa.  Co.  Ct.  323. 

2.  Bright.  Purd.  Dig.  Laws  Pa.  (1894),  p. 
1705. 

3.  Overseers  of  Poor  v. 
Poor  Dist.,  168  Pa.  St.  286. 

4.  Holding  Office. —  Barre 
Pick.  (Mass.)  129;  Paris  v. 
262;  Belgrade  v.  Sidney,  15  Mass.  523;  Rum- 
ney v.  Campton,  10  N.  H.  567;  Acworth  v. 
Lyndeborough,  2  N.  H.  295;  Overseers  of  Poor 
v.  Overseers  of  Poor,  16  Johns.  (N.  Y.)  186; 
Lincoln  v.  Warren,  19  Vt.  170;  Burke  v.  West- 
more,  55  Vt.  213. 

A  Collector  of  Taxes  for  a  School  District  merely 
is  a  "  collector  of  taxes  "  under  the  Massachu- 
setts statute  (now  Pub.  Stat.  1882,  c.  83,  §  1, 
subdiv.  8),  and  acquires  a  settlement  by  one 
year's  service  in  that  capacity.  Belgrade  v. 
Sidney,  15  Mass.  523. 

As  to  the  Continuity  of  Residence  Required  un- 
der the  Vermont  statutes  relating  to  holding 
office  for  two  years,  see  Lincoln  v.  Warren,  19 
Vt.  170. 

Abolition  by  Statute  of  Settlement  Acquired  by 
Officeholder. — Northfield  v.  Merrimack  County, 
43  N.  H.  165. 

5.  Performance  of  Duties  of  Office.  —  Paris  v. 
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person  should  not  have  resided  temporarily  in  some  other  state.1  In  New 
Jersey,  however,  it  has  been  held  that  the  fact  that  the  person  first  landed  in 
New  York  will  not  prevent  him  from  gaining  a  settlement  under  the  statute, 
provided  he  landed  with  the  intention  of  continuing  his  journey  into  New 
Jersey,  and  immediately  did  so;  but  the  person  must  have  landed  in  New 
York  with  the  existing  intention  of  continuing  his  journey.8 

(n)  Service  in  Armv  or  Navy.  —  In  Connecticut  an  early  statute  provided 
that  any  soldier  in  the  Continental  army  who  should  be  credited  to  any  town 
in  the  state  as  part  of  its  quota  should  be  considered  as  settled  -in  such  town, 
and  this  statute  was  held  to  include  an  enlisted  alien.3  In  Massachusetts 
there  is  a  similar  statute  with  regard  to  the  settlement  of  persons  enlisted  and 
mustered  into  the  military  or  naval  forces  of  the  United  States  as  a  part  of 
the  quota  of  any  city  or  town  under  a  call  of  the  President  during  the  civil 
war  of  1861-1865.4  This  statute  has  been  held  to  include  persons  who  were 
enlisted  prior  to  the  Act  of  Congress  fixing  the  legal  obligation  of  towns, 
etc.,  to  supply  their  proportion  of  soldiers,  and  who  under  the  provision  of 
such  act  were  eventually  credited  to  the  town.5  A  service  in  the  army  or 
navy  of  one  year  was  requisite  .to  gain  a  settlement,6  unless  the  person  died 
or  was  discharged  on  account  of  wounds  or  disease  contracted  v/hile  engaged 
in  the  service;  7  and  it  has  been  held  that  when  the  soldier  did  not  serve  for 
a  year  the  burden  was  upon  the  parties  alleging  the  settlement  to  show  a 
discharge  for  such  a  cause.8  A  written  discharge  issued  on  a  surgeon's  cer- 
tificate of  disability  is  conclusive  proof  of  the  cause  of  discharge.9  Immedi- 
ately upon  service  for  the  year  a  settlement  is  gained  though  the  service  is 
continued.10  No  settlement  under  the  act  is  acquired  by  wilful  deserters11 
or  by  persons  not  honorably  discharged.13    The  fact  that  a  person  was 


1.  "Directly."  —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  19  Johns.  (N.  Y.)  56:  Stillwater 
v.  Green,  9  N.  J.  L.  59  (where  the  person  first 
landed  in  New  York  and  remained  there  two 
months  before  coming  to  New  Jersey). 

2.  New  Barbadoes  v.  Paterson,  27  N.  J.  L. 
544.  Compare  Stillwater  v.  Green,  9  N.  J.  L. 
63- 

3.  Military  or  Naval  Service.  —  Griswold  v. 
Nouh-Stoningion,  5  Conn.  372. 

4.  Pub.  Stat.  Mass.  (1882),  c.  83,  §  1,  subdi v. 
11;  Bridgewater  v.  Plymouth,  97  Mass  382; 
Ashland  v.  Marlborough,  99  Mass.  47;  Way- 
land  v.  Ware,  104  Mass.  46;  Ashland  v.  Marl- 
borough, 106  Mass.  266;  Fitchburg  v.  Lunen- 
burg, 102  Mass.  358 ;  Hanson  v.  South  Scituate, 
115  Mass.  336;  Milfordi'.  Uxbridge,  130  Mass. 
107;  Lunenburg  v,  Shirley,  132  Mass.  498; 
Newburyport  v.  Worthington,  132  Mass.  510; 
Boston  v.  Warwick,  132  Mass.  519;  Granville 
v.  Southampton,  138  Mass.  256;  Brockton  v. 
Uxbridge,  138  Mass.  292;  Boston  v.  Mt.  Wash- 
ington, 139  Mass.  15;  Cambridge  v.  Paxton, 
144  Mass.  520;  Waltham  v.  Newburyport,  150 
Mass.  569;  South  Scituate  v.  Scituate,  155 
Mass.  428. 

Drafted  Men  as  Well  as  Volunteers  were  in- 
cluded in  the  statute.  Sheffield  v.  Otis,  107 
Mass.  282. 

Minors  Gain  Settlement  by  Military  Service.  — 

Fall  River  v.  Taunton,  150  Mass.  106. 

Proof  of  Enlistment.  —  Brockton  v.  Uxbridge, 
138  Mass.  292. 

Proof  of  Credit  to  Town's  Quota.  —  Brockton  v. 
Uxbridge,  138  Mass.  292;  Wayland  v.  Ware, 
104  Mass.  46 

Credit  in  Excess  of  Quota  Due.  —  The  statute 
gives  a  settlement  to  a  soldier  credited  lo  the 
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quota  of  a  town  in  conformity  with  its  terms, 
even  if  he  was  credited  in  excess  of  the  pro- 
portion due  from  the  town  at  the  time  of  such 
credit.    Wayland  v.  Ware,  104  Mass.  46. 

Illegal  Draft.  —  Sheffield  v.  Otis,  107  Mass. 
282. 

Replacing  One  Military  Settlement  by  Acquisi- 
tion of  Another.  —  Granville  v.  Southampton, 
138  Mass.  256. 

5.  Bridgewater  v.  Plymouth,  97  Mass.  382; 
Boston  v.  Mt.  Washington,  139  Mass.  15. 

6.  Term  of  Service.  —  Lunenburg  v.  Shirley, 
132  Mass.  498;  Newburyport  v.  Waltham,  150 
Mass.  311 ;  South  Scituate  v.  Scituate,  155 
Mass.  428. 

7.  Bridgewater  v.  Plymouth,  97  Mass.  382; 
Wayland  v.  Ware,  104  Mass.  46;  Ashland  v. 
Marlborough,  106  Mass.  266;  Waltham  v.  New- 
buryport, 150  Mass.  569;  South  Scituate  v. 
Scituate,  155  Mass.  428. 

8.  Ashland  v.  Marlborough,  106  Mass.  266. 

9.  Fitchburg  v.  Lunenburg,  102  Mass.  358; 
Hanson  v.  South  Scituate,  115  Mass.  336;  South 
Scituate  v.  Scituate,  155  Mass.  428.  See  also 
Newburyport  v.  Waltham,  150  Mass.  311. 

10.  Newburyport  v.  Worthington,  132  Mass. 
510. 

11.  Deserters. — Hanson  7),  South  Sciiuate,  115 
Mass.  336;  Milford  v.  Uxbridge,  130  Mass. 
107;  Cambridge  v.  Paxton,  144  Mass.  520. 

Desertion  on  Second  Enlistment.  —  One  who 
served  as  part  of  the  quota  of  a  certain  town 
and  was  honorably  discharged,  and  who  re- 
enlisted  in  1864  as  part  of  a  quota  of  another 
town,  and  then  deserted,  was  held  not  to  have 
gained  a  settlement  in  the  first  town.  Cam- 
bridge v.  Paxton,  144  Mass.  520. 

12.  Brockton  v.  Uxbridge,  138  Mass.  292. 
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enlisted  and  mustered  by  a  false  name  does  not  prevent  his  acquiring  a  settle- 
ment,  and  his  identity  may  be  shown  by  parol  evidence.1 

(12)  How  Acquisition  of  Settlement  May  Be  Prevented — (a)  Warning  Out.  

In  some  jurisdictions  statutes  have  provided  that  where  persons  come  to 
reside  in  any  town  or  poor  district,  the  designated  officers  may  serve  upon 
them  a  warning  to  depart,  and  thereby  prevent  them  from  gaining  a  settle- 
ment by  residence;2  but  in  order  that  a  warning  out  should  have  the  effect 
of  preventing  an  acquisition  of  a  settlement,  the  provisions  of  the  statute  in 
regard  to  the  matter  must  be  strictly  complied  with.3 

Burden  of  Proof.  —  In  proceedings  between  towns  involving  the  settlement  of 
a  pauper,  the  burden  of  proving  the  warning  out  of  the  pauper  is  upon  the 
town  claiming  the  benefit  of  the  proceeding.4 

The  Form  and  Contents  of  the  Warning  are  regulated  by  the  statutes,  and  a  com- 
pliance with  the  requirements  in  this  respect  is  essential;3  and  the  warning 
must  be  issued  by  the  designated  officers.6 

The  Service  of  the  Warning  and  the  Return  of  Service  must  conform  to  the  statutory 
requirement.7 

Rewarning. —  It  seems  that  where  a  person  has  been  properly  warned  to 
depart,  he  cannot  gain  a  settlement  by  continuing  his  residence  for  any  length 
of  time  or  by  returning  after  a  temporary  residence  elsewhere  for  a  time  too 
short  to  enable  him  to  gain  a  settlement  by  residence;  8  but  if  after  the  warn- 
ing he  removes  from  the  town  without  any  intention  of  returning,  continuing 
absent  long  enough  to  gain  a  new  settlement  by  residence,  and  then  returns, 
he  must  be  again  warned  to  leave  to  prevent  him  from  acquiring  a  settlement.9 

Who  Must  Be  Warned  Out.  —  All  persons  who  are  capable  of  gaining  a  settle- 
ment in  their  own  right  must  be  warned  out,10  but  persons  who  are  incapable 
of  acquiring  a  settlement  in  their  own  right  need  not  of  course  be  warned 


1.  Milford  v.  Uxbridge,  130  Mass.  107. 

2.  Warning  Out.  —  Poultney  v.  Fair  Haven, 
Brayt.  (Vt.)  185;  Stamford  v.  Whitingham,  2 
Aik.  (Vt.)  188.  And  see  the  cases  throughout 
this  subdivision. 

3.  Compliance  with  Statutory  Requirements.  — 
Sutton  v.  Uxbridge,  2  Pick.  (Mass.)436;  Frank- 
lin v.  Dedham,  18  Pick.  (Mass.)  544;  Hamil- 
ton v.  Ipswich,  10  Mass.  506;  Gilford  v.  Ep- 
ping,  12  N.  H.  498;  Olive  Tp.  v.  Manchester 
Tp.,  8  Ohio  113. 

4.  Burden  of  Proving  Warning  Out.  —  Pavvlet 
v.  Sandgate,  17  Vt.  619;  Fayston  v.  Richmond, 
25  Vt.  446. 

5.  Form  of  Warning.  —  Hamilton  v.  Ipswich, 
10  Mass  506;  Middleborough  v.  Plympton,  19 
Pick.  (Mass.)  489;  Loudon  v.  Deering,  1  N.  H. 
13;  Jaffrey  v.  Mt.  Vernon,  8  N.  H.  436;  Dum- 
merstown  v.  Jamaica,  5  Vt.  399;  Wheelock  v. 
Lyndon  6  Vt.  524. 

Specification  of  Length  of  Pauper's  Residence.  — 
Middleborough  v.  Plympton,  19  Pick.  (Mass.) 
489. 

6.  Signature   to  Warning.  —  Jaffrey    v.  Mt. 
Vernon,  8  N.  H.  436. 

A  Warning  Signed  hy  the  Selectmen  as  Selectmen 
Simply,  Not  Adding  the  Name  of  the  Town,  was 

held  sufficient  where  the  name  of  the  town 
sufficiently  appeared  in  other  parts  of  the  in- 
strument. Shrewsbury  v.  Mt.  Holley,  2  Vt. 
220. 

A  Warning  Signed  hy  One  Only  of  Two  Overseers 
of  thepooris  void.  Williamsburg  Tp.  v.  J  ack- 
son  Tp.,  11  Ohio  37. 

7.  Service  of  Warning  and  Return  —  Massa- 
chusetts. —  Sutton  v.  Uxbridge,  2  Pick.  (Mass.) 
436- 
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New  Hampshire.  —  Northwood  v.  Durham,  2 
N.  H.  242;  Meredith  v.  Exeter,  8  N.  H.  136; 
Coventry  v.  Boscawen.g  N.  H.  227. 

Ohio.  —  Olive  Tp.  v.  Manchester  Tp.,  8  Ohio 
"3- 

Vermont.  —  Mt.  Holley  v.  Panton,  Brayt. 
(Vt.)  182;  Brandon  v.  Pittsford,  Brayt.  (Vt.) 
183;  Castleton  v.  Clarendon,  Brayt.  (Vt.)  181, 
New  Haven  v.  Vergennes,  3  Vi.  89;  Winhall 
v.  Landgrove,  45  Vt.  376;  Reading  v.  Rock- 
ingham, 2  Aik.  (Vt.)  272;  Townsend  v.  Athens, 
1  Vt.  284;  Smilie  v.  Runnels,  I  Vt.  148;  Over- 
seers of  Poor  v.  Overseers  of  Poor,  2  Vt.  200; 
Reading  v.  Weathersfield,  3  Vt.  349;  Barre  v. 
Morrislown,  4  Vt.  574;  Hale  v.  Turner,  29  Vt. 
350;  Marshfield  v.  Montpelier,  4  Vt.  284; 
Barnet  v.  Concord,  4  Vt.  564;  Dummerston  v. 
Jamaica,  5  Vt.  399;  Overseers  of  Poor  v.  Over- 
seers of  Poor,  9  Vt.  265;  Salisbury  v.  Middle- 
bury,  28  Vt.  282;  Castleton  v.  Weybridge,  46 
Vt.  474. 

Proof  of  Seasonable  Return.  —  Milford  v.  Wil- 
ton, 8  N.  H.  420. 

Parol  Proof  of  Time  of  Return.  —  Brandon  v. 

Pittsford,  Brayt.  (Vt.)  183. 

Recording  Return.  —  Olive  Tp.  v.  Manchester 
Tp.,  8  Ohio  113;  New  Haven  v.  Vergennes,  3 
Vt.  89;  Pawlet  v.  Sandgate,  17  Vt.  619.  See 
also  Winhall  v.  Landgrove,  45  Vt.  376. 

8.  Rewarning.  —  Chelsea  v.  Maiden,  4  Mass. 
131 ;  Ira  v.  Clarendon,  Brayt.  (Vt.)  180.  See, 
however,  Wayne  Tp.  v.  Stock  Tp.,  3  Ohio  t~i. 

9.  Chelsea  v.  Maiden,  4  Mass.  131.  See, 
however,  Ira  v.  Clarendon,  Brayt.  (Vt.)  1S0. 

10.  Who  Must  Be  Warned—  Infant  Emancipated 
by  Marriage.  —  Sherburne  v.  Hartland,  37  Vt. 
528. 
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out.1  When  a  husband  resides  in  a  town  together  with  his  wife  and  children, 
it  is  sufficient  to  warn  the  husband  to  depart,  since  his  wife  and  children  take 
their  settlement  by  derivation.  A  warning  which  will  prevent  the  husband 
from  gaining  a  settlement  is  also  sufficient  to  prevent  his  wife  and  children 
from  acquiring  it.2  But  after  a  child  reaches  majority  he  must  be  warned 
out,  though  prior  thereto  his  father  had  been  warned.3  So  if  a  woman  is 
living  in  a  meretricious  relation  with  a  man,  though  openly  as  his  wife, 
a  warning  against  the  man  will  not  prevent  the  woman  from  acquiring  a 
settlement.4 

(b)  Effect  of  Receipt  of  Pauper  Supplies  —  aa.  In  General.  —  The  statutes  generally 
provide  that  no  person  shall  acquire  or  be  in  the  process  of  gaining  a  settle- 
ment in  his  own  right  while  receiving  relief  as  a  pauper.5  The  supplies  need 
not  be  furnished  by  the  town  in  which  the  pauper  resides.  It  is  sufficient  if 
they  are  furnished  by  the  town  in  which  the  person  is  at  th  time  settled,6 
or  by  the  commonwealth,7  and  the  fact  that  the  person  receiving  the  supplies 
has  no  other  settlement  in  the  state  is  immaterial.8  In  order  to  prevent  the 
recipient  of  pauper  supplies  from  acquiring  a  settlement,  it  is  not  necessary 
in  the  absence  of  statute,  where  the  supplies  are  furnished  by  the  town  or 
district  in  which  the  pauper  is  residing,  that  such  town  or  district  should  give 
notice  to  the  town  or  district  in  which  the  pauper  is  at  the  time  settled ;  9  but 


1.  Wells  v.  Westhaven,  5  Vi.  322;  Manchester 
v.  Springfield,  15  Vt.  385;  Sherburne  v.  Hart- 
land,  37  Vt.  52S. 

Unemancipated  Illegitimate  Child.  —  Somerset 
v.  Dighton,  12  Mass.  383. 

Slaves. —  VVinchendon  v.  Hatfield,  4  Mass. 
123. 

2.  Shirley  v.  Watertown,  3  Mass.  322; 
North  wood  v.  Durham,  2  N.  H.  242;  Barnel  v. 
Concord,  4  Vt.  564;  Dummerslon  v.  Jamaica, 
5  Vi.  399. 

3.  Berkley  v.  Somerset,  16  Mass.  454;  Mid- 
dlebury  v.  Hubbardton,  Brayt.  (Vt.)  183. 

4.  Manchester  v.  Springfield,  15  Vt.  385. 

5.  Disability  from  Receipt  of  Pauper  Supplies  — 
England.  —  Reg.  v.  Brampton  Union,  3  Q.  B. 
D.  479,  47  L.  J.  M.  C.  114;  Fulham  Union  v. 
Isle  of  Thanet  Union,  7  Q.  B.  D.  539,  50  L.  J. 
M.  C.  ior. 

Connecticut.  —  Norwich  v.  Saybrook,  5  Conn. 
384;  Cheshire  v.  Burlington,  31  Conn.  326. 

Maine.  —  Windsor  v.  China,  4  Me.  298; 
Freeport  v.  Sidney,  21  Me.  305;  Clinton  v. 
York,  26  Me.  167;  Fayette  v.  Livermore,  62 
Me.  229;  Lee  v.  Winn,  75  Me.  465. 

Massachusetts.  —  East  Sudbury  v.  Sudbury, 
12  Pick.  (Mass.)  r;  Brewster  v.  Dennis,  21  Pick. 
(Mass.)  233;  Oakham  v.  Suiton,  13  Mel.  (Mass.) 
192;  Choate  v.  Rochester,  13  Gray  (Mass.)  92; 
Taunton  v.  Middleborough,  12  Met.  (Mass.) 
35;  East  Sudbury  v.  Waltham,  13  Mass.  460; 
West  Newbury  v.  Bradford,  3  Met.  (Mass.)  428; 
Oakham  v.  Warwick,  13  Allen  (Mass.)  88. 

Minnesota.  —  Wellcome  v.  Monticello,  41 
Minn.  136. 

New  York.— Matter  of  McCutcheon,  (County 
Ct.)  25  Misc.  (N.  Y.)65o;  People  v.  Lyke,  159 
N.  Y.  149;  People  v.  Manard,  160  N.  Y.  453, 
dismissing  appeal  42  N.  Y.  App.  Div.  579. 

Pennsylvania.  —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  18  W.  N.  C.  (Pa.)  143,  affirming 
1  Pa.  Co.  Cr.  383;  Poor  Disi.  v.  Poor  Dist.,  22 
W.  N.  C.  (Pa.)  114;  Overseers  of  Poor  v.  Over- 
seers of  Poor,  3  Penny.  (Pa.)  108 ;  Brady  Over- 
seers v.  Clinton  Overseers,  148  Pa.  St.  311. 


Vermont.  —  Montpelier  v.  Calais,  5  Vt.  571. 

Wisconsin.  —  Scott  v.  Claylon,  51  Wis.  185; 
Port  Washington  v.  Saukville,  62  Wis.  454. 

Supplies  Furnished  to  Person  while  Confined  on 
Criminal  Process. —  Worcester  v.  Auburn,  4 
Allen  (Mass.)  574;  East  Sudbury  v.  Sudbury, 
12  Pick.  (Mass.)  1. 

Support  in  Lunatic  Asylum.  —  Choate  v. 
Rochester,  13  Gray  (Mass.)  92. 

Relief  Furnished  Without  United  Action  by  Over- 
seers.—  Smithfield  v.  Waterville,  64  Me.  412; 
Fayette  v.  Liveimore,  62  Me.  229. 

In  Windsor  v.  China,  4  Me.  298,  it  was  held 
that  supplies  furnished  by  order  of  one  of  a 
board  of  overseers,  acting  under  a  parol  agree- 
ment with  the  rest  of  the  board  relative  to  the 
general  manner  of  executing  their  office,  were 
supplies  furnished  "  by  some  town,"  within  the 
meaning  of  the  Act  of  3821, c.  122,  £  2,  subdiv.  7. 

6.  By  Whom  Supplies  Furnished.  —  Fayette 
County  v.  Bremer  County,  56  Iowa  516, 
Worcester  v.  Auburn,  4  Allen  (Mass.)  574; 
West  Newbury  v.  Bradford,  3  Met  (Mass.)  428; 
Taunton  v.  Middleborough,  12  Met.  (Mass.) 
35;  Oakham  v.  Sutton,  13  Met.  (Mass.)  192; 
Brewster  v.  Dennis,  21  Pick.  (Mass.)  233;  East 
Sudbury  v.  Waltham,  13  Mass.  460;  Croydon 
v.  Sullivan  Countv,  47  N.  H.  179;  Brady  Tp. 
v.  Clinton  Tp.,  I  Pa.  Co.  Ct.  127;  Union  Tp.  v. 
Monroe  Tp.,  8  Kulp  (Pa.)  521;  Overseers  of 
Poor  v.  Overseers  of  Poor,  18  W.  N.  C.  (Pa.) 
141.  See  also  People  v.  Maynard,  42  N.  Y. 
App.  Div.  579. 

7.  Charlestown  v.  Groveland,  15  Gray 
(Mass.)  15.  See  also  Norwich  v.  Saybrook,  5 
Conn.  384. 

8.  Unsettled  Paupers.  —  West  Newbury  v. 
Bradford,  3  Met.  (Mass.)428,  disapproving  dicta 
in  Mt.  Washington  v.  Clarksburgh,  19  Pick. 
(Mass.)  297;  Charlestown  v.  Groveland,  15 
Gray  (Mass.)  15 ;  People  v.  Lyke,  159  N.  Y. 
149.  Compare  Matter  of  Connellan,  (County 
Ct.)  25  Misc.  (N.  Y.)  592. 

9.  Notice  to  Town  of  Pauper's  Settlement.  — 
Corinna  v.  Exeter,  13  Me.  321. 
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under  the  Iowa  statute  it  has  been  held  that  such  notice  is  essential.1 

Burden  of  Proof.  - —  Where  the  question  of  settlement  arises  between  two 
towns,  the  burden  of  proving  that  a  settlement  was  defeated  by  furnishing 
pauper  supplies  is  on  the  town  claiming  to  have  furnished  such  supplies.2 

bb.  To  Whom  Furnished.  —  Supplies  are  to  be  deemed  furnished  to  a  person 
when  furnished  to  a  member  of  his  or  her  family  whom  he  or  she  is  under 
obligation  to  support;  but  those  only  are  to  be  considered  members  of  his  or 
her  family  who  continue  under  his  or  her  care,  control,  and  protection.3 
Thus,  supplies  furnished  for  the  support  of  the  unemancipated  minor  children 
of  a  person  will  prevent  such  person  from  acquiring  a  settlement;4  and  the 
same  has  been  held  true  with  regard  to  supplies  furnished  to  a  wife.5  Where, 
however,  the  husband  has  abandoned  his  wife  and  lives  separated  from  her 
and  in  a  different  town,  supplies  furnished  to  his  wife  without  his  knowledge 
or  application  will  not  prevent  his  acquisition  of  a  settlement  in  the  town  in 
which  he  resides;  6  and  the  same  has  been  held  true  as  regards  supplies  fur- 
nished to  his  minor  emancipated  children  living  separately  from  him.7  So 
supplies  furnished  to  a  minor  child  without  the  knowledge  or  consent  of  the 
father,  while  the  father  has  ability  to  support  the  child,  will  not  prevent 
the  father  from  gaining  a  settlement.8  If,  while  one  person  is  a  member  of 
another's  family,  pauper  supplies  are  furnished  to  the  family  generally,  they 
will  be  considered  as  supplies  furnished  to  such  person  even  though  he  be  of 
full  age  and  not  subject  to  the  control  of  any  of  the  family.9 

cc.  Actual  Receipt  of  Supplies  Required. — The  actual  receipt  of  pauper  sup- 
plies  is  necessary  to  prevent  the  acquisition  of  a  settlement;  10  a  mere  applica- 
tion for  relief  does  not  have  such  effect.11 

dd.  Repayment  for  Supplies.  —  The  fact  that  the  pauper  repays  the  town  for 
the  supplies  furnished  to  him  will  not  prevent  the  furnishing  of  the  supplies 
from  affecting  his  acquisition  of  a  settlement.12 

ee.  Application  by  Pauper  for  and  Acceptance  of  Supplies.  —  If  a  person  is  in  dis- 
tress and  in  need  of  immediate  relief,  it  is  not  necessary  that  he  should  make 


I    1.  Scott  County  v.  Polk  County,  61  Iowa  616. 

2.  Burden  of  Proof.  —  Corinna  v.  Hartland,  70 
Me.  355;  Belmoni  v.  Morrill,  73  Me.  231. 

3.  To  Whom  Supplies  Furnished.  —  Green  v. 
Buckfield,  3  Me.  136. 

4.  Supplies  to  Minor  Child. —  Norwich  v.  Say- 
brook,  5  Conn.  384;  Garland  v.  Dover,  19  Me. 
441;  Sandford^.  Lebanon,  31  Me.  124;  Clinton 
v.  York,  26  Me.  167;  Tremont  v.  Mt.  Desert, 
36  Me.  390;  Eastport  v.  Lubec,  64  Me.  244; 
Islesborough  v.  Lincolnville,  76  Me.  572;  Win- 
terport  v.  Newburgh,  78  Me  136;  Taunton  v. 
Middleborough,  12  Met.  (Mass.)  35;  Croydon 
v.  Sullivan  County,  47  N.  H.  179;  Gilmanion  v. 
Sanbornlon,  56  N.  H.  336.  Compare  Gleason 
v.  Boston,  144  Mass.  25. 

Child  Non  Compos  Mentis.  —  Necessary  sup- 
plies furnished  by  a  town  to  a  child  non  compos 
mentis,  not  abandoned  or  emancipated  by  the 
father,  though  of  full  age,  will  be  deemed 
supplies  furnished  indirectly  to  the  father  and 
will  operate  to  prevent  his  gaining  a  settle- 
ment. Tremont  v.  Mt.  Desert,  36  Me.  390; 
Islesborough  v.  Lincolnville,  76  Me.  572.  See 
also  Winterport  v.  Newburgh,  78  Me.  136. 

A  Stepfather  receiving  supplies  for  the  sup- 
port of  his  stepchild  is  not  thereby  prevented 
from  gaining  a  settlement.  Brookfield  v. 
Warren,  128  Mass.  287. 

A  Single  Woman  Having  a  Minor  Child  who 
resides  in  her  family,  but  is  a  settled  in- 
habitant of  another  state,  is  bound  to  support 
such  child,  and,  failing  to  do  this,  can  acquire 


no  settlement  by  commorancy.  Norwich  v. 
Saybiook,  5  Conn.  387. 

5.  Supplies  to  Wife.  —  Lewiston  v.  Harrison, 
69  Me.  504;  Charlestown  v.  Groveland,  15 
Gray  (Mass.)  15;  Woodward  v.  Worcester,  15 
Gray  (Mass.)  19,  note. 

6.  Deserted  or  Abandoned  Wife.  —  Dixmont  v. 
Biddeford,  3  Me.  205;  Hallowell  v.  Saco,  5  Me. 
143;  Raymond  v.  Harrison,  11  Me.  190;  Ware- 
ham  v.  Milford,  105  Mass.  293;  Berkeley  v. 
Taunton,  19  Pick.  (Mass.)  480;  Directors  v. 
Directors,  2  Kulp  (Pa)  457;  Scranton  Poor 
Dist.  v.  Directors  of  Poor,  106  Pa.  St.  446.  See 
also  Poor  Dist.  v.  Poor  Dist.,  19  Pa.  Co.  Ct. 
546.  Compare  Cheshire  v.  Burlington,  31 
Conn.  327. 

7.  Emancipated  Child.  —  Green  v.  Buckfield,  3 
Me.  136;  Raymond  v.  Harrison,  n  Me.  190; 
Garland  v.  Dover,  19  Me.  441 ;  Bangor  v.  Read- 
field,  32  Me.  60;  Liberty  v.  Palermo,  79  Me. 
473.    Compare  Clinton  v.  York,  26  Me.  167. 

8.  Bangor      Readfield,  32  Me.  60. 

9.  Corinth  v.  Lincoln,  34  Me.  310;  Hampden 
v.  Levant,  59  Me.  557. 

10.  Actual  Eeceipt  of  Supplies.  —  Glenburn  v. 
Naples,  69  Me.  68;  Cotinna  v.  Hartland,  70 
Me.  355;  Poor  Dist.  v.  Poor  Dist.,  188  Pa.  St. 
373.  Compare  Brady  Overseers  v.  Clinton 
Overseers,  148  Pa.  St.  311. 

11.  Glenburn  v.  Naples,  69  Me.  68. 

12.  Repayment  for  Supplies. — Lewiston  r-.Har- 
rison,  69  Me.  504;  West  Newbury  v.  Bradford,  3 
Met.  (Mass.)  428;  Veazie  v.  Chester,  53  Me.  29. 
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personal  application  for  supplies,  in  order  that  the  furnishing  thereof  shall 
prevent  his  acquisition  of  a  settlement; 1  and  where  supplies  are  furnished  as 
pauper  supplies  to  one  in  actual  need,  the  recipient's  unwillingness  or  protest 
against  receiving  them  as  pauper  supplies  is  immaterial.2 

ff.  What  Constitutes  Pauper  Supplies. — To  constitute  pauper  supplies,  the 
person  receiving  the  supplies  must  be  in  need  of  the  relief.3  Thus,  a  town 
in  which  a  person  has  been  residing  cannot,  if  he  is  not  in  need  of  relief, 
furnish  supplies  to  him  so  as  to  prevent  his  acquiring  a  settlement,  and  the 
consequent  loss  of  his  settlement  in  another  town;4  but  on  proof  that  sup- 
plies were  furnished  to  the  person,  the  burden  is  on  the  latter  town  to  show 
that  he  was  not  standing  in  need  of  relief  at  the  time.5  Where  the  person 
is  in  actual  need  of  relief,  the  fact  that  the  supplies  arc  furnished  with  the 
intention  of  the  officers  thereby  to  prevent  a  settlement  is  immaterial.6  The 
question  whether  supplies  constitute  pauper  supplies  so  as  to  prevent  the 
recipient's  acquisition  of  a  settlement  is  a  mixed  question  of  law  and  fact.7 

Character  of  Supplies.  —  Pauper  supplies,  as  the  term  is  used  with  regard  to 
disabilities  arising  from  their  receipt  upon  the  recipient's  acquisition  of  a 
settlement,  are  not  restricted  to  edibles  or  clothing,  but  have  been  held  to 
include  a  house  and  ground  furnished  to  a  pauper  for  a  home.8 

Aid  from  individuals.  —  Supplies  furnished  by  an  individual  as  an  act  of 
charity9  or  from  a  charitable  organization  supported  by  private  subscriptions  10 
are  not  to  be  considered  pauper  supplies  so  as  to  affect  the  recipient's  acqui- 
sition of  a  settlement.  And  the  same  is  true  where  the  supplies  are  furnished 
by  an  individual  in  such  a  manner  as  to  impose  no  liability  upon  the  town 
for  reimbursement,11  though  the  town  does  subsequently  voluntarily  reimburse 
such  individual.12 

Soldier  Relief.  —  In  some  jurisdictions  the  statutes  provide  especially  for  the 
support  of  indigent  or  poor  soldiers  of  the  late  civil  war  and  their  families, 
and  further  provide  that  the  receipt  of  such  relief  shall  not  impose  upon  the 
recipient  pauper  disabilities ;  and  in  such  instances,  the  receipt  of  soldier  relief 
will  not  affect  the  acquisition  of  a  settlement  by  the  recipient. 13  It  is  other- 
wise, however,  in  the  absence  of  express  statutory  provision.14 

Maintenance  of  Member  of  Family  in   Lunatic  Hospital,  etc.  —  Where  the  statute 

1.  Application  by  Pauper  for  Supplies.  —  Cor-  Aid  from  Relatives.  —  Standish  v.  Windham, 
inna  u.  Exeter,  13  Me.  321;  Hampden  v.  10  Me.  97;  Wiscasset  v.  Waldoborough,  3  Me. 
Levant,  59  Me.  557;  Walden  v.  Cabot,  25  Vt.  388;  Craftsbury  v.  Greensboro,  66  Vt.  585;  St. 
522;  Weston  v.  Wallingford,  52  Vt,  630.  Johnsbury  v.  Waterford,  67  Vt.  641;  Monroe 

2.  Veazie  v.  Chester,  53  Me.  29.  County  v.  Jackson  County,  72  Wis.  449. 

3.  Necessity  for  Relief. —  vVallingford  v.  South-  10.  Charitable  Corporation. — Fulham  Unions, 
ington,  16  Conn.  431;  Foxcroft  v.  Corinth,  61  Isle  of  Thanet  Union,  7  Q.  B.  D.  539,  50  L.  J. 
Me.  559.  M.  C.  101. 

4.  Veazie  ».  Chester,  53  Me.  29;  Foxcroft  v.  11.  Canaan  z:  Bloomfield,  3  Me.  172;  Wiscas- 
Corinth,  6r  Me.  559.  See  also Corinna  v.  Exeter,  set  v.  Waldoborough,  3  Me.  388;  Overseers  of 
13  Me.  321;  Fayette  v.  Livermore,  62  Me.  229.  Poor  v.  Portland,  23  Me.  410;  Hampden  v.  Ban- 

5.  Oakham  v.  Sulton,  13  Met.  (Mass.)  192.  gor,  68  Me.  368. 

Compare  Veazie  v.  Chester,  53  Me.  29.  Where  the  selectmen  of  a  town  drew  an  order 

6.  Foxcroft  v.  Corinth,  61  Me.  559.  in  favor  of  a  pauper,  on  one  of  the  inhabitants, 

7.  Question  of  Law  and  Fact.  —  Veazie  v.  Ches-  for  supplies  to  be  furnished  to  the  pauper,  but 
ter,  53  Me.  29;  Foxcroft  v.  Corinth,  61  Me.  the  drawee  did  not  accept  the  order,  and  the 
559;  Fayette  v.  Livermore,  62  Me.  229;  Lee  v.  supplies  were  voluntarily  ad vanced  by  another 
Winn,  75  Me.  465.  person,  who  took  up  the  order,  it  was  held 

8.  House  and  Ground  as  Supplies.  —  Lee  v.  that  the  supplies  were  not  received  from 
Winn,  75  Me.  465.  the    town.     Canaan    v.    Bloomfield,    3  Me. 

9.  Aid  from  Individuals — Private  Charity. —  172. 

Lebanon  v.  Hebron,  6  Conn.  45;  Colchester  v.  12.  Overseers  of  Poor  v.  Portland,  23  Me. 
Lyme,  13  Conn.  274;  Plymouth  v.  Walerbury,  410;  Hampden  v.  Bangor,  68  Me.  368. 
31  Conn.  515;  Hampden  v.  Bangor,  68  Me.  13.  Soldier  Relief.  —  Augusta  v.  Mercer,  80 
368;  Corinna  v.  Hartland,  70  Me.  355;  Dexter  Me.  122.  And  see  supra,  this  title,  Who  Are 
v.  Sangerville, 70  Me.  441 ;  Cordova  v.  Le  Sueur  Included  in  Terms  "Poor,"  'Indigent  Per- 
center, 78  Minn.  36;  Craftsbury  v.  Greens-  sons,"  "  Paupers,"  etc. 

boro,  66  Vt.  585.  Compare  Saukville  v.  Grafton,  14.  Juneau  County  v.  Wood  County,  109  Wis. 

68  Wis.  192.  330. 
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expressly  provides  that  a  person's  inability  to  support  a  member  of  his  family 
in  a  lunatic  hospital  or  similar  institution  shall  not  render  him  a  pauper,  such 
person's  inability  to  furnish  such  support  will  not  prevent  his  acquisition  of  a 
settlement. 1  Prior  to  such  express  statutory  provision  the  contrarv,  how- 
•  ever,  was  held.2 

Supplies  Furnished  under  Contract  Duty.  —  Where  a  town  or  poor  district  furnishes 
aid  to  a  person  in  discharge  of  a  duty  assumed  by  it  by  way  of  contract,  and 
not  in  discharge  of  'the  duty  imposed  upon  it  by  statute  for  the  support  of 
the  poor,  such  aid  is  not  to  be  deemed  pauper  supplies  so  as  to  prevent  the 
recipient  from  acquiring  a  settlement.3 

c.  Settlement  through  Incorporation,  Division,  and  Annexation 
OF  TERRITORY  —  (i)  Incorporation  of  Uniiicorporated  Territory.  —  A  rule  of 
the  common  law  which  has  been  expressly  recognized  by  statutes  in  some 
jurisdictions  in  the  United  States  is  that  persons  residing  in  unincorporated 
territory  at  the  time  of  its  incorporation  into  a  town  acquire  thereby  a  settle- 
ment within  the  town.4  The  fact  that  a  resident  within  the  territory  incor- 
porated was  settled  at  any  other  place  does  not  affect  his  acquisition  of  a 
settlement  within  the  territory  incorporated.5  The  rule  with  regard  to  the 
acquisition  of  a  settlement  by  residence  within  territory  incorporated  does  not 
apply,  it  seems,  to  residents  of  unincorporated  territory  which  is  annexed  to 
an  existing  district  or  town;6  and  in  Massachusetts  it  has  been  held  that 
the  incorporation  of  a  district  into  a  town,  each  of  such  corporations  being 
liable  for  the  support  of  its  settled  paupers,  does  not  of  itself  give  a  settlement 
to  unsettled  persons  residing  therein.' 

To  Constitute  a  Residence,  the  person  must  actually  have  a  home  or  dwell  within 
the  territory.  The  mere  fact  that  before  the  incorporation  the  person  had 
the  intention  to  make  his  home  within  the  territory  incorporated,  and  did  in 
fact  afterwards  make  it  his  home,  cannot  be  considered  as  giving  to  him  a 
residence  therein.8  Where  a  person  has  his  usual  home  in  the  unincorporated 
territory  he  is  to  be  considered  as  residing  therein  so  as  to  acquire  a  settle- 
ment through  its  incorporation  though  at  the  time  of  its  incorporation  he  is 
absent  therefrom,  provided  it  is  his  intention  to  return ;  and  this,  it  has  been 
held,  even  though  after  the  incorporation  he  abandons  his  intention  to 
return.9    It  is  otherwise,  however,  where  he  removed  from  the  territory  incor- 

1.  Supplies  to  Lunatic.  — Worcester  v.  Barre,  Maine.  —  Hallo  well  v.  Gardiner,  I  Me.  93;  St. 
138  Mass.  101,  holding  furlher  that  Act  Mass.  George  v.  Deer  Isle,  3  Me.  390;  Thomaston  v. 
1881,  c.  188  (Pub.  Stat.  1882,  c.  83,  §  3),  which  Vinalhaven,  13  Me.  159;  Beetham  v.  Lincoln, 
provides  that  no  person  actually  supporting  16  Me.  137;  Gorham  v.  Springfield,  21  Me.  58; 
himself  and  his  family  shall  be  deemed  a  Fayette  v.  Hebron,  21  Me.  266;  Kirkland  v. 
pauper  because  of  the  commitment  of  his  wife  Bradford,  30  Me.  452,  33  Me.  580;  Monson  v. 
or  minor  child  to  a  lunatic  hospital,  etc.,  and  Fairchild,  55  Me.  117;  Greenfield  v.  Camden, 
his  inability  to  maintain  them  therein,  is  pro-  74  Me.  56. 

spective  only  in  its  operation.  Massachusetts.  —  Bath  v.  Bowdoin,  4  Mass. 

In  Maine,  under  a  statute  providing  lhat  the  452;  Buckfield  v.  Gorham,  6  Mass.  445;  Sotton 

time  during  which  a  person  is  supported  in  an  v.  Orange,  6  Met.  (Mass.)  484;  Westport  v. 

insane  hospital  shall  not  be  included  in  the  Dartmouth,  10  Mass.  341. 

period  of  residence   necessary  to  change  his  New  Hampshire.  —  Salisbury  v.  Orange,  5 

settlement  (now  Rev.  Stat.  1883,  c.  143,  §  21),  N.  H.  348;  Berlin  r\  Gorham,  34  N.  H.  266. 

it  is  held  that  the  support  of  a  wife  in  an  Vermont.  —  Derby  v.  Salem,  30  Vt.  722. 

insane  hospital  by  the  public  authorities  does  Wisconsin.  —  Hay  River  v.  Sherman.  60  Wis. 

not  affect  the  husband's  acquisition  of  a  settle-  54. 

ment.    Glenburn  v.  Naples,  69  Me.  68;  Ban-  5.  Reasons   Settled  Elsewhere. —  Monson  v. 

gor  v.  Wiscasset,  71  Me.  535.  Fairfield,  55  Me.  117;  Buckfield  v.  Gorham,  6 

2.  Charleslown  v.  Groveland,  15  Gray  (Mass.)  Mass.  445. 

15;  Woodward  v.  Worcester,  15  Gray  (Mass.)  6,  Woodstock  v.  Bethel,  66  Me.  569.  Com. 

19,  note.      Compare   Hillsborough  County  v.  pare  Sutton  v.  Orange.  6  Met.  (Mass.)4S4. 

Londonderry,  46  N.  H.  11.  7.  Walpole  v.  Hopkinton.  4  Pick.  (Mass.) 357; 

3.  Supplies  Furnished  under  Contract  —  Duty.  Sutton  v.  Orange,  6  Met.  (Mass.)  484. 

—  Lebanon  v.  Hebron,  6  Conn.  45;  Veazie  v.  8.  What  Constitutes  Residence.  —  Gorham  v. 

Chester,  53  Me.  29;   Monipelier  v.  Calais,  5  Springfield,  21  Me.  58. 

Vt.  571;  Cavendish  v.  Mt.  Holley,  48  Vt.  525.  9.  Temporary  Absence.  —  St.  George  v.  Deer 

4.  Incorporation  of  Unincorporated  Territory  —  Isle,  3  Me.  390,  in  which  case  it  was  held  that 
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porated,  prior  to  incorporation,  without  any  intention  of  returning.1 

Proof  of  Residence.  —  When  it  is  claimed  that  a  pauper  acquired  a  settlement 
in  a  town  by  reason  of  his  residence  therein  at  the  time  of  its  incorporation, 
the  burden  is  upon  the  party  asserting  such  claim  to  prove  the  pauper's  resi- 
dence.* And  it  has  been  held  that  proof  that  a  person  was  residing  in  a  cer- 
tain town  a  few  months  before  and  a  few  months  after  its  incorporation  is  not 
prima  facie  proof  that  he  was  residing  there  upon  the  day  of  its  incorporation.3 
The  fact  of  residence  in  the  territory  incorporated  at  the  time  of  incorpora- 
tion may  be  shown  by  circumstantial  evidence.4 

Who  May  Acquire  Settlement.  —  It  has  been  held  that  the  rule  that  all  persons 
who  reside  within  an  unincorporated  place  at  the  time  of  its  incorporation 
shall  gain  a  settlement  therein  includes  only  persons  sui juris  who  arc  capable 
of  otherwise  gaining  a  settlement  in  their  own  right,5  and  therefore  does  not 
include  married  women,6  unemancipated  infants,7  especially  where  they 
already  have  a  derivative  settlement  from  their  father,8  persons  non  compos 
mentis,9  or  aliens.10  So  slaves  were  incapable  of  gaining  a  settlement  in  this 
manner.11 

Paupers  supported  within  the  territory  incorporated,  by  the  town  in  which 
they  were  legally  settled,  do  not  acquire  a  settlement  through  the  incorpora- 
tion; ia  but  the  mere  fact  that  the  person  whose  settlement  is  in  question  had 
some  time  prior  to  the  incorporation  received  pauper  supplies  does  not  show 
that  he  was  a  pauper  at  the  time  of  incorporation  so  as  to  prevent  him  from 
acquiring  a  settlement.13 

Unincorporated  Territory.  —  A  settlement  cannot  be  acquired  in  unincorporated 
territory.14  Nor  does  the  provision  of  the  Maine  statute  that  persons  living 
in  places  not  incorporated,  and  needing  relief,  are  under  the  care  of  the  over- 
seers of  the  adjacent  town  give  to  such  persons  a  legal  settlement  in  such 
adjacent  town.15 

(2)  Division  of  Corporations  and  Creation  Therefrom  of  New  Corporation  — 
Settled  Persons.  —  In  some  jurisdictions  the  rule  has  been  announced  as  a  principle 
of  the  common  law  that  upon  the  division  of  an  existing  town  and  the  incor- 
poration from  a  part  thereof  of  a  new  town,  persons  who  were  settled  within 
the  original  town  are  to  be  deemed  settled  within  the  old  or  the  new  town 
according  to  the  place  from  which  they  derived  their  original  settlement,  thus 
treating  the  settlement  of  persons  as  in  its  nature  local,  and  the  question 
being  considered  on  the  hypothesis  that  the  old  and  new  towns  had  always 
been  distinct.16  In  other  jurisdictions,  both  by  the  common  law  and  by  express 

where,  at  the  time  of  incorporation  of  a  town,  9.  Milo  v.  Kilmarnock,  11  Me.  455. 

a  person  having  a  legal  home  there  lived  in  10.  Jefferson  v.  Lilchfield.i  Me. 196;  Thomas- 

another  town,  at  service,  with  the  intention  of  ton  v.  Vinalhaven,  13  Me.  159.    See,  however, 

returning,  his  subsequent  abandonment  of  the  Derby  v.  Salem,  30  Vt.  722. 

purpose  of  returning  did  not  affect  the  ques-  11.  Hallowell  v.  Gardiner,  1  Me.  93. 

lion  of  settlement.  12.  Beetham  v.  Lincoln,  16  Me.  137. 

1.  Exeier  v.  Brighton,  15  Me.  58.  13.  Kirkland  v.  Bradford,  33  Me.  580. 

2.  Kirkland  u.  Bradford,  30  Me.  452.  14.  Hillsborough  v.  Deering,  4  N.  H.  86. 

3.  Kirkland  v.  Bradford,  30  Me.  452.    Com-  15.  Ellsworth  v.  Gouldsboro,  55  Me.  94. 
pare  Greenfield  v.  Camden,  74  Me.  56.  16.  Division  of  Towns  — »  Connecticut.  —  Mans- 

4.  Greenfield  v.  Camden,  74  Me.  56.  field  v.  Granby,  1  Root  (Conn.)  179;  Vernon  v. 

5.  Who  May  Acquire  Settlement  —  Persons  Sui  East  Hartford,  3  Conn.  475;  Simsbury  v. 
Juris.  —  Milo  v.  Kilmarnock.  11  Me.  455;  Hal-  Hartford,  14  Conn.  192;  Oxford  v.  Bethany, 
lowell  v.  Gardiner,  1  Me.  93.  '  15  Conn.  246;   Bethany  v.  Oxford,  15  Conn. 

6.  Hallowell  v.  Gardiner,  1  Me.  93;  Thomas-  550;  Waterbury  v.  Bethany,  18  Conn.  429; 
ton  v.  Vinalhaven.  13  Me.  159.  Haddam  v.  East  Lyme,  54  Conn.  34. 

7.  Hallowell  t<.  Gardiner,  1  Me.  93;  Milos  v.  New  Jersey. — Overseers  of  Poor  v.  Over- 
Kilmarnock,  11  Me.  455;  Biddeford  v.  Saco,  7  seers  of  Poor,  56  N.  J.  L.  240;  Overseers  of 
Me.  270.  Poor  v.  Overseers  of  Poor,  32  N.  J.  L.  66; 

8.  Marlborough  v.  Hebron,  2  Conn.  20.  Stillwater  v.  Green,  9  N.  J.  L.  59;  Franklin 
Emancipated  Infants,  however,  have  been  held     Tp.  v.  Lebanon  Tp.,  51  N.  J.  L.  93. 

to  acquire  a  settlement  through  the  incorpora-        New    York. — Overseers  of  Poor  v.  Over- 
lion  of  the  territory  in  which  they  reside.    St.      seers  of  Poor,  3  Johns.  (N.  Y.)  193. 
George  v.  Deer  Isle,  3  Me.  390.  Pennsylvania.  —  Hopewell  Tp.  v.  Independ- 
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statutory  provision,  the  settlement  of  a  person,  upon  the  division  of  a  town 
and  the  incorporation  of  a  new  one  from  a  part  thereof,  depends  upon  the 
place  of  the  person's  residence  or  home  at  the  time  of  such  division,  and  he  is 
considered  as  settled  in  the  old  or  the  new  town  according  to  his  place  of 
residence  or  home  at  the  time  of  such  division. 1  This  rule  applies,  however, 
only  to  bona  fide  residents,  and  does  not  include  a  residence  as  an  existing 
pauper  supported  by  the  town  divided;  in  such  a  case  the  pauper's  last  place 
of  residence  as  a  self-supporting  person  is  to  determine  his  place  of  settle- 
ment.3 In  Ohio  and  Wisconsin,  however,  the  rule  has  been  applied  with 
regard  to  existing  paupers  at  the  time  of  the  division.3  When  the  last  place 
of  residence  of  the  person  whose  settlement  is  in  question  is  unknown,  his 
settlement  remains  in  the  old  town.4 

Persons  Absent  at  Time  of  Division.  —  The  statutes  providing  for  the  division  of 
towns  frequently  provide  that  persons  absent  at  the  time  of  division  shall 
have  their  settlement  in  the  old  or  the  new  town  according  to  their  dwelling 
place  or  residence  at  the  time  or  the  place  where  they  last  resided.5  In  the 
absence  of  such  a  provision  it  seems  that  persons  who  had  removed  from  the 
old  town  prior  to  the  division  retain  their  settlement  in  the  old  town,  irrespec- 
tive of  where  they  had  resided  within  such  town;  6  though  in  Connecticut 

ence  Tp.,  12  Pa.  St.  92;  Overseers  of  Poor  z>. 
Overseers  of  Poor,  87  Pa.  St.  19. 

In  Overseers  of  Poor  v.  O'/etseers  of  Poor, 
3  Johns.  (N.  Y.)  193,  it  was  held  that  on  the 
division  of  a  town  by  statute,  the  poor  are  to 
be  deemed  settled  in  the  towns  in  which  they 
were  born,  and  not  where  they  happened  to 
reside  at  the  time  of  the  division.  See  Over- 
seers of  Poor  v.  Overseers  of  Poor,  56  N.  J.  L. 
240. 

1.  Maine.  —  Bloomfield  v.  Skowhegan,  16 
Me.  59;  New  Portland  v.  New  Vineyard,  16  Me. 
69;  Smithfield  v.  Belgrade,  igMe. 387;  Freeport 
v.  Pownal,  23  Me.  472;  Livermore  v.  Phillips, 
35  Me.  184;  Eddington  v.  Brewer,  41  Me.  462; 
Clinton  v.  Benton,  49  Me.  550;  Winterport  v. 
Frankfort,  51  Me.  447;  Holden  v.  Veazie,  73 
Me.  312. 

Massachusetts.  — Salem  v.  Ipswich,  10  Cush. 
(Mass.)  517;  Sutton  v.  Dana,  1  Met.  (Mass.)  383; 
Hanson  v.  Pembroke,  16  Pick.  (Mass.)  197; 
New  Braintree  v.  Boylston,  24  Pick.  (Mass.) 
164;  West  Springfield  v.  Granville,  4  Mass.  486; 
Wcstport  v.  Dartmouth,  10  Mass.  341. 

New  Hampshire.  —  Guilford  v.  Gilmantown, 
I  N.  H.-194;  Mason  v.  Alexandria,  3  N.  H. 
303;  Strafford  v.  Stratford  County,  43  N.  H. 
606. 

Ohio.  —  Ashland  County  v.  Richland  County 
Infirmary,  7  Ohio  St.  65,  70  Am.  Dec.  49; 
Center  Tp.  v.  Wills  Tp.,  7  Ohio  (pt.  ii.)  171; 
Williamsburg  Tp  v.  Jackson  Tp.,  11  Ohio  37. 

Home.  —  Actual  residence  also  determines 
the  "  home  "  of  the  pauper,  upon  a  division  of 
the  town.    Guilford  v.  Gilmantown,  1  N.  H. 


194. 

Servants  are  deemed  to  have  their  "  home  " 
at  the  place  of  their  employment  and  where 
they  actually  reside.  Guilford  v.  Gilmantown, 
1  N.  H.  194. 

In  Maine  and  Massachusetts  Some  Special  Stat- 
utes dividing  towns  have  expressly  provided 
for  the  determination  of  the  seitlement  of  resi- 
dents according  to  the  place  from  which  they 
derived  their  settlement.  Bloomfield  v.  Skow- 
hegan. 16  Me.  58;  Calais  v.  Marshfield,  30  Me. 
511;  Winthrop  v.  Auburn,  31  Me.  465;  Lewis- 
ton  v.  Auburn,  32  Me.  492;  Princeton  v.  West 


Boylston,  15  Mass.  257;  Maiden  v.  Melrose, 
125  Mass.  304;  North  Andover  v.  Groveland, 
1  Allen  (Mass.)  75:  East  Bridgewater  v. 
Bridgewater,  2  Pick.  (Mass.)  572;  Sutton 
v.  Dana,  4  Pick.  (Mass.)  117;  Bridgewater  v. 
West  Bridgewater,  9  Pick.  (Mass.)  55 ;  Hanson 
v.  Pembroke,  16  Pick.  (Mass.)  197  ;  New  Brain- 
tree  v.  Boylston,  24  Pick.  (Mass.)  164. 

Derivative  Settlement.  —  North  Andover  v. 
Groveland,  1  Allen  (Mass.)  75. 

2.  Mt.  Desert  v.  Seaville,  20  Me.  341; 
Brewer  v.  Eddington,  42  Me.  541;  Yarmouth 
v.  North  Yarmouth,  44  Me.  352;  Southbridge 
v.  Carlton,  15  Mass.  248;  New  Chester  v.  Bris- 
tol, 3  N.  H.  71;  Overseers  of  Poor  v.  Over- 
seers of  Poor,  32  N.  J.  L.  66;  Franklin  Tp.  v. 
Lebanon  Tp.,  51  N.  J.  L.  93.  Compare  Hope- 
well Tp.  v.  Independence  Tp.,  12  Pa.  St.  92. 

Inmates  of  Poorhouse.  —  Brewers?.  Eddington, 
42  Me.  541. 

3.  Ashland  County  v.  Richland  County  In- 
firmary, 7  Ohio  St.  65,  70  Am.  Dec.  49;  Center 
Tp.  v.  Wills  Tp.,  7  Ohio  (pt.  ii.)  171  [overruling 
Pike  Tp.  v.  Union  Tp.,  5  Ohio  529];  Hay 
River  v.  Sherman,  60  Wis.  54. 

4.  Westport  v.  Dartmouth,  10  Mass.  341; 
New  Bedford  v.  Middleborough,  16  Gray 
(Mass.)2g5;  Adams  v.  Swansea,  116  Mass.  591. 

5.  Persons  Absent  at  Time  of  Division  —  Con- 
necticut.—  Waterbury  v.  Bethany,  18  Conn.  430. 

Maine.  —  Ripley  v.  Levant,  42  Me.  308; 
Brewer  v.  Eddington,  42  Me.  541;  Rockland  v. 
Morrill,  71  Me.  455. 

Massachusetts.  —  Westborough  v.  Rehoboth, 
4  Cush.  (Mass.)  185;  Sutton  v.  Dana,  1  Met. 
(Mass.)  383:  Windham  v.  Portland,  4  Mass. 
384;  Westport  v.  Dartmouth,  10  Mass.  341; 
Sutton  v.  Dana,  4  Pick.  (Mass.;  117;  Hanson 
v.  Pembroke,  16  Pick.  (Mass.)  197;  Lexington 
v.  Burlington.  19  Pick.  (Mass.)  426;  Salem  v. 
Hamilton,  4  Mass.  676.  See  also  N'orth  An- 
dover v.  Groveland,  1  Allen  (Mass.)  76. 

New  Hampshire.  — Guilford  v.  Gilmantown, 
1  N.  H.  194;  Barnstead:/.  Alton,  32  N.  H.  245. 

6.  Harvard  v.  Boxborough,  4  Met.  (Mass.) 
570;  Btewster  v.  Harwich,  4  Mass.  278; 
Balh  v.  Bovvdoin,  4  Mass.  452;  Windham  v. 
Portland,  4  Mass.  384;  Westborough  v.  Frank- 
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their  settlement  is  fixed  by  the  locus  of  their  original  settlement  in  the  old 
town,  as  in  case  of  residents.1  The  term  "  residence  "  or  "  resided  "  refers  to 
the  last  place  of  dwelling  or  domicil,  as  distinguished  from  place  of  settle- 
ment.2 

Persons  Originally  Unsettled.  —  Upon  the  division  of  an  existing  town  and  the 
incorporation  of  a  new  town  from  a  part  thereof,  unsettled  persons  residing  in 
the  territory  incorporated  into  the  new  town  do  not,  by  the  mere  incorporation, 
as  in  case  of  the  incorporation  of  unincorporated  territory,  acquire  a  settle- 
ment in  the  new  town.3  But  where  the  act  of  incorporation  expressly  pro- 
vided that  persons  having  a  "  residence  "  in  the  territory  incorporated  in  the 
new  town  should  be  deemed  to  be  settled  therein,  the  term  "  residence  "  was 
held  to  include  persons  residing  or  dwelling  in  such  territory  though  they  had 
no  settlement  in  the  old  town.4  Where  an  unsettled  pauper  resided  in  the 
town  at  the  time  of  its  division,  it  was  held  that  the  continued  duty  to  sup- 
port him  devolved  upon  the  new  town  if  his  place  of  residence  at  the  time 
when  he  needed  support  was  within  the  limits  of  the  new  town.5 

Special  Statutory  Provisions.  —  When  a  special  act  dividing  an  existing  town 
and  incorporating  from  a  part  thereof  a  new  town  expressly  provides  how  the 
settlement  of  its  inhabitants  as  regards  the  old  and  the  new  towns  shall  be 
determined,  such  provisions,  of  course,  prevail  over  the  general  law  upon  the 
question;6  but  when  such  special  provisions  include  only  a  particular  class  of 
persons  of  the  old  town,  the  general  law  prevails  with  regard  to  the  settle- 
ment of  persons  not  included  in  such  class.7  Constructions  of  peculiar  pro- 
visions with  regard  to  the  settlement  of  paupers  in  special  acts  dividing  towns 
will  be  found  in  the  cases  cited  in  the  note  hereto.8 

Tacking  Terms  of  Residence.  —  Where  a  person  who  had  resided  before  division 
in  a  part  of  the  old  town  which  on  division  was  incorporated  into  a  new  town 
continues  his  residence  in  the  new  town,  the  two  terms  are  to  be  tacked  in 
determining  whether  the  person  has  resided  for  a  sufficient  time  in  the  new 
town  to  gain  a  settlement  therein.9 

What  Constitutes  Division.  —  It  has  been  held  that  a  division  of  a  town  takes 
place  only  when  one  or  more  towns  are  divided  and  a  new  town  is  created 
from  a  part  thereof,  thus  making  a  distinction  between  annexation  and 
division.10  In  New  Hampshire,  however,  the  annexation  of  a  part  of  the  ter- 
ritory of  one  town  to  another  has  been  held  to  constitute  a  division  of  the 
former  town.11    When  part  of  an  existing  town  is  taken  and  annexed  to 

lin,  15  Mass.  254;   Norton  v.  Mansfield,   16  Pembroke,  16  Pick.  (Mass.)  197;  Westborough 

Mass.  48.    Compare  Westport  v.  Dan  mouth,  10  v.  Rehoboth,  4  Cush.  (Mass.)  185;  Salem  7'. 

Mass.  341;  Center  Tp.  v.  Wills  Tp.,  7  Ohio  Ipswich,  10  Cush.  (Mass.)  517. 

(pt.  ii.)  171.  8.  Freeport  v.  Pownal,  23  Me.  472  (act  of 

1.  Naugatuck  v.  Middlebury,  20  Conn.  383;  1808  incorporating  Pownal);  Calais  v.  Marsh- 
Mansfield  v.  Granby,  1  Root  (Conn.)  179.  field,  30  Me.  511  (act  of  1826  dividing  Machias); 

2.  Waterbury  v.  Bethany,  18  Conn.  429.  Lewislon  v.  Auburn,  32  Me.  492;  Yarmouth  v. 
Living.  —  Vernon  v.  Easl-Hartford,  3  Conn.      North   Yarmouth,  44   Me.  352;    Harvard  v. 

475:  M  ansfield  v.  Granby,  1  Root  (Conn.)  180.  Boxborough,  4  Met.  (Mass.)  570  (Stat.  Mass. 

3.  Unsettled  Persons.  —  New  Portland  v.  Rum-  1782,  c.  41);  Salem  v.  Hamilton,  4  Mass.  676; 
ford,  13  Me.  299;  Bath  v.  Bowdoin,  4  Mass.  Southbridge  v.  Charlton  15  Mass.  248:  Lan- 
452;  West  Springfield  v.  Granville,  4  Mass.  caster  v.  Sutton,  16  Mass.  1 12  (act  incorporat- 
486;  Groton  v.  Shirley,  7  Mass.  156;  Great  ing  Ward);  Dillingham  v.  Burgis,  16  Mass.  58 
Barrington  v.  Lancaster,  14  Mass.  253;  Gilford  (act  incorporating  Brewster). 

v.  Gilmanton,  20  N.  H.  456.  9.  Vernon  v.  East-Hartford,  3  Conn.  475; 

4.  Colchester  v.  East  Lyme,  18  Conn.  482.  Simsbury  v.  Hartford,  14  Conn.  194;  Franklin 

5.  Stillwater  v.  Green,  9  N.  J.  L.  59.  Com.  Tp.  v.  Lebanon  Tp.,  51  N.  J.  L.  93.  Compare 
pare   Winterport    v.  Frankfort,   51  Me.  447;  Rutland  v.  Proctor,  68  Vt.  153. 

Holden  v.  Brewer,  38  Me.  472.  10.  What  Constitutes  Division.  —  Hallowell  v. 

6.  Special  Statutory  Provisions.  —  Levviston  v.  Bowdoinham,  1  Me  129;  Starks  v.  New 
A  iurn,  32  Me.  492;  Holden  v.  Veazie,  73  Me.  Sharon,  39  Me.  368;  Brewer  v.  Eddington,  42 
312;  New  Braintree  v.  Boylston,  24  Pick.  Me  541;  Ripley  v.  Levant,  42  Me.  308;  Fitch- 
(Mass.)  164;  Maiden  v.  Melrose,  125  Mass.  304.  burg  v.  Westminster,  1  Pick.  (Mass.)  144;  Lex- 

7.  Clinton  v.  Benion,  49  Me.  550;  Manches-  ington  v.  Burlington,  19  Pick.  (Mass.)  426. 
ter  v.  West  Gardiner,  53  Me.  523;  Hanson  v.  11.  Barnstead  v.  Alton,  32  N.  H.  245. 
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another  town  and  the  incorporation  of  the  former  town  is  annulled  as  to  the 
balance,  this  is  a  division.1 

Stipulations  Between  Old  and  New  Towns  with  Regard  to  Settlements.  —  No  agreement 
between  two  towns  upon  the  separation  of  one  from  the  other  can  affect  the 
legal  .settlement  of  their  inhabitants  as  fixed  by  the  general  statutes  or  the 
special  act  making  the  separation,2  though  a  contract  between  the  two  towns 
for  the  support  of  particular  paupers  may  be  binding.3 

(3)  Annexation  or  Change  of  Boundaries  of  Existing  Corporation.  —  A  dis- 
tinction has  been  made  between  the  division  of  an  existing  town,  a  new  town 
being  erected  from  a  part  thereof,  and  the  annexation  of  a  part  of  one  town 
to  another,  it  being  held  that  an  express  statute  relating  to  the  settlement  of 
paupers  upon  division  of  a  town  did  not  apply  in  case  of  annexation.4  In 
analogy  to  the  rule  in  cases  of  division  of  towns,  it  has  been  announced  that 
upon  the  annexation  of  a  part  of  the  territory  of  one  town  to  another,  persons 
residing  upon  the  territory  annexed  and  having  their  settlement  in  the  town 
from  which  such  territory  is  taken,5  or  having  their  local  settlement  thereon 
though  not  residing  thereon,0  acquire  a  settlement  in  the  town  to  which  the 
annexation  is  made.  Persons  who  had  no  settlement  in  the  town  from  which 
the  territory  annexed  to  another  was  taken  do  not  acquire  a  settlement 
in  the  latter.7  The  settlement  of  persons  residing  on  territory  set  off  from 
one  town  and  not  incorporated  into  another  is  not  changed  by  such  dis- 
memberment.8 

d.  Settlement  by  Birth.  —  The  place  of  birth  is  the  place  of  a  person's 
settlement  unless  he  has  acquired  another  either  by  derivation  or  by  his  own 
act.9 


1.  Livermore  v.  Phillips,  35  Me.  184. 

2.  Agreements  Between  Towns  on  Division.  — 
Oxford  v.  Bethany,  15  Conn.  252;  Holden  v. 
Brewer,  38  Me,  472;  Clinton  v.  Benton,  49  Me. 
550;  Brewster  v.  Harwich,  4  Mass.  278;  West- 
borough  v.  Franklin,  15  Mass.  254;  West 
Boylston  v.  Boylston,  15  Mass.  261;  Norton  v. 
Mansheld,  16  Mass.  48. 

3.  Naugaluck  v.  Middlebury.  20  Conn.  383; 
Oxford  v.  Bethany,  15  Conn.  246;  Clinton  v. 
Benton,  49  Me.  550. 

Construction  of  Contract.  —  Hebron  v.  Marl- 
borough, 3  Conn.  210. 

4.  Hallowell  v.  Bowdoinham,  1  Me.  129. 
See  also  supra,  this  subsection,  Division  of 
Corporations  and  Creation  Therefrom  of  New 
Corporation. 

6.  Annexation  of  Territory.  —  New  Portland 
v.  New  Vineyard,  16  Me.  69;  Belgrade  v.  Dear- 
born, 21  Me.  334;  Groton  v.  Shirley,  7  Mass. 
156;  Great  Barrington  v.  Lancaster,  14  Mass. 
253;  Fitchburgz>.  Westminster,  1  Pick.  (Mass.) 
144;  Plunketts'  Creek  v.  Shrewsbury,  3  Pa. 
Dist.  613;  Wilmington  v.  Somerset,  35  Vt.  232; 
Westfield  v.  Coventry,  71  Vt.  175. 

Residence  in  Territory  as  Supported  Paupers.  — 
Smithfield  v.  Belgrade,  19  Me.  387;  Mt.  Desert 
v.  Seaville,  20  Me.  341;  Belgrade  v.  Dearborn, 
21  Me.  334;  Monroe  v.  Frankfort,  54  Me.  252; 
Wilmington  v.  Somerset,  35  Vt.  252. 

On  common-law  principles,  in  order  that  a 
person  should  acquire  such  a  settlement,  he 
must  have  an  actual  residence  on  the  territory 
annexed  at  the  time  of  the  annexation.  Hal- 
lowell v.  Bowdoinham,  1  Me.  129;  New  Port 
land  v.  Rumford,  13  Me.  299:  Starks  v.  New 
Sharon,  39  Me.  368;  Bievver  v.  Eddington,  42 
Me.  541;  Ripley  v.  Levant,  42  Me.  308;  Man- 
chester v.  West  Gardiner,  53  Me.  523;  Castine 
v.  Winterport,  56  Me.  319;  Fitchburg  v.  West- 


minster, 1  Pick.  (Mass.)  144;  Soulhbridge  v. 
Charlton,  15  Mass.  248;  Sutton  v.  Dana,  4 
Pick.  (Mass.)  117;  Lexington  v.  Burlington,  19 
Pick.  (Mass.)  428;  Westfield  v.  Coventry,  71 
Vt.  175. 

It  has  been  expressly  provided  by  statute  in 
some  instances  that  persons  settled,  having 
their  last  place  of  residence  on  the  territory  so 
annexed,  but  absent  at  the  time  of  annexation, 
still  acquire  a  settlement  in  the  town  to  which 
the  territory  is  annexed.  Smithfield  v.  Bel- 
grade, 19  Me.  3S7;  Belgrade  v.  Dearborn.  21 
Me.  334;  Wilton  v.  New  Vineyard,  43  Me.  315; 
Wilmington  v.  Somerset,  35  Vt.  232;  Westfield 
v.  Coventry,  71  Vt.  175. 

6.  Oxford  v.  Bethany,  15  Conn.  246:  Bethany 
v.  Oxford.  15  Conn.  554;  Overseers  of  Poor  v. 
Overseers  of  Poor,  32  N.  J.  L.  66. 

7.  New  Portland  v.  Rumford,  13  Me.  299. 

8.  Weld  v.  Carthage,  37  Me.  39. 

9.  Settlement  by  Birth  —  England.  —  Rex  v. 
Heaton  Norris,  6  T.  R.  653;  Rex  v.  Trow- 
bridge, 7  B.  &  C.  252,  14  E.  C.  L.  39,  1  M.  & 
R.  7;  Reg.  v.  New  Church,  3  B.  &  S.  107,  113 
E.  C.  L.  107;  Reg.  v.  Watford,  9  Q.  B.  626,  58 
E.  C.  L.  626,  2  N.  Sess.  Cas.  460,  10  Jur.  1053, 
16  L.  J.  M.  C.  I;  Reg.  v.  St.  Giles  Without 
Cripplegate,  17  Q.  B.  6-*6,  79  E.  C.  L.  636. 
Reg.  v.  All  Saints.  14  Q.  B.  207,  6S  E.  C.  L. 
207;  Rex  v.  Bennett,  9  L.  J.  M.  C.  95;  Amer- 
sham  Union  v.  London  Union,  20  Q.  B.  D.  103, 
57  L.  J.  M.  C.  6;  Bath  Union  v.  Berwick-upon- 
Tweed  Union,  (1892)  1  Q.  B.  731,  61  L.  J.  M. 
C.  137- 

Connecticut.  —  Newtown  v.  Stratford,  3  Conn. 
600;  Sterling  v.  Plainfield,  4  Conn.  114;  Dan- 
bury  v.  New  Haven,  5  Conn.  585;  Union  v. 
Plainfield,  30  Conn.  565;  Windham  v.  Lebanon, 
51  Conn.  319;  Harrison  v.  Gilbert,  71  Conn. 
724;  Guilford  v.  Norwalk,  73  Conn.  161. 
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Both  Parents  Unsettled.  —  Where  both  of  the  parents  are  unsettled  the  child 
can  acquire,  of  course,  no  settlement  by  derivation,  and  is  deemed  to  be 
settled  at  his  place  of  birth.1 

e.  Derivative  SETTLEMENT  —  (i)  In  General.  —  A  derivative  settlement 
is  a  settlement  which  is  cast  upon  or  attributed  to  one  person  by  reason  of  his 
or  her  relation  to  another  person  who  has  a  legal  settlement.  The  doctrine 
of  the  common  law  with  regard  to  derivative  settlements  has  been  recognized 
as  in  force  in  the  several  states  of  the  United  States.3 

(2)  Husband  and  Wife  —  (a)  Derivative  Settlement  as  Husband.  — Though  at 
common  law  an  unsettled  man  who  marries  a  settled  woman  does  not  acquire 
the  settlement  of  his  wife  by  derivation  so  as  to  impose  upon  the  township  in 
which  the  wife  was  settled  the  duty  to  support  him  when  in  need,3  still  in 
some  instances  statutes  have  provided  for  the  support  of  such  a  husband  by 
the  township  or  place  where  his  wife  was  settled,  or  have  enacted  that  the 
husband  shall  take  the  settlement  of  his  wife.4 

(b)  Derivative  Settlement  as  Wife  —  aa.  In  General.  —  It  is  a  well-settled  rule  at 
common  law  that  the  wife  takes  by  derivation  the  settlement  of  her  husband, 
and  this  rule  has  often  been  recognized  by  express  statutory  enactment.5 


New  Jersey.  —  Readington  v.  Tewksbury,  2 
N.  J.  L.  270;  Paterson  v.  Overseers  of  Poor, 
23  N.  J.  L.  304;  Alexandria  Tp.  v.  Kingwood 
Tp.,  8  N.  J.  L.  370;  Overseer  of  Poor  v.  Over- 
seer of  Poor,  42  N.  J.  L.  493. 

New  York.  —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  3  Johns.  (N.  Y.)  193;  Overseers 
of  Poor  v.  Overseers  of  Poor,  17  Johns.  (N.  Y.) 
Sg;  Overseers  of  Poor  -j.  Overseers  of  Poor,  2 
Cow.  (N.  Y.)  537;  Overseers  of  Poor  v.  Over- 
seers of  Poor,  6  Cow.  (N.  Y.)  433;  Delavergne 
v.  Noxon,  14  Johns.  (N.  Y.)  334. 

Pennsylvania.  —  Union  Tp.  v.  Monroe  Tp., 
8  Kulp  (Pa.)  521;  Milton  v.  Northumberland, 
1  Pa.  Co.  Ct.  377;  Braintrim  Tp.  Overseers  1. 
Windham  Tp.  Overseers,  10  Pa.  Co.  Ct.  250; 
Overseers  of  Poor  v.  Overseers  of  Poor,  44  Pa. 
St.  60;  Wayne  Tp.  v.  Jersey  Shore,  81*  Pa.  St. 
264,  1  W.  N.  C.  (Pa.)  341;  Overseers  of  Poor  v. 
Overseers  of  Pcor,  (Pa.  1887)  9  All.  Rep.  449. 

Rhode  Island.  —  Exeter  v.  Warwick,  I  R.  I. 
63. 

Compare  Andover  v.  Canton,  13  Mass.  550; 
Chelsea  v.  Maiden,  4  Mass.  131 ;  Lanesborough 
v.  Westneld,  16  Mass.  74. 

Widow.  —  Reg.  v.  Watford,  9  Q.  B.  626,  58 
E.  C.  L.  626. 

Lo3s  of  Birth  Settlement  by  Disincorporation.  — 
St.  Savior's  Union  v.  Dorking  Union,  66  L.  J. 
Q-  B.  739- 

Proof  of  Place  of  Birth.  —  Rex  v.  Lubbenham, 
3  N.  &  M.  37;  Chertsey  Union  v.  Surrey,  5 
Reports  532,  69  L.  T.  N.  S.  384,  57  J.  P.  807; 
Reg.  v.  Crediton,  El.  Bl.  &  El.  231,  96  E.  C.  L. 
231,  4  Jur.  N.  S  926,  27  L.  J.  M.  C.  265. 

A  Parish  Register  is  admissible  in  evidence 
upon  the  question  as  to  the  place  of  birth. 
Rex  v.  Birmingham,  8  L.  J.  M.  C.  41. 

Proof  of  the  place  of  baptism  is  not  prima 
facie  evidence  of  the  place  of  birth.  Rex  v. 
Trowbridge.  7  B.  &  C.  252,  14  E.  C.  L.  39. 

Declarations  of  a  Parent  as  to  the  Place  of  Birth 
of  a  child  are  inadmissible  after  the  parent's 
death.  Union  v.  Plainfield,  39  Conn.  565. 
But  compare  Rex  1/.  Birmingham,  8  L.  J.  M. 
C.  41. 

Presumption  from  Residence.  —  A  man  is  not 
presumed  to  be  settled  where  he  lived  as  a 


child  and  was  first  known  to  the  witnesses 
called  to  prove  his  settlement.  Union  v.  Plain- 
field,  39  Conn.  565. 

1.  Reg.  v.  Preston,  12  Ad.  &  El.  822,  40  E.  C. 
L.  203,  4  Per  &  Dav.  509;  Reg.  v.  Newchurch, 
32  L.  J.  M.  C.  19,  3  B.  &  S.  107,  113  E.  C.  L. 
107;  Guilford  v.  Norwalk,  73  Conn.  161;  Alex- 
andria Tp.  v.  Kingwood  Tp.,  8  N.  J.  L.  370* 
Union  Tp.  v.  Monroe  Tp.,  8  Kulp  (Pa.)  521; 
Milton  v.  Northumberland,  I  Pa.  Co.  Ct. 
377;  Exeter  v.  Warwick,  1  R.  I.  63. 

2.  Common-law  Doctrine  of  Derivative  Settle- 
ments. —  Newtown  v  Stratford,  3  Conn.  600; 
Landaff  v.  Atkinson,  8  N.  H.  532;  Wells  v. 
Westhaven,  5  Vt.  322;  Manchester  v.  Spring- 
field, 15  Vt.  385;  Londonderry  v.  Andover,  28 
Vt.  416. 

3.  Grafton  v.  Grafton  County,  43  N.  H.  382. 

4.  South  Hampton  v.  Hampton  Falls,  11  N. 
H.  134;  East  Greenwich  v.  Warwick,  4  R.  I. 
138.    And  see  generally  the  local  statutes. 

5.  Wife  Takes  Settlement  of  Husband  —  Eng- 
land. —  1  Black.  Com.  363;  Rex  v.  St.  Mary,  1 

B.  &  Ad.  201,  20  E.  C.  L.  377;  Rex  v.  Bring- 
ton,  7  B.  &  C.  546,  14  E.  C.  L.  98;  Great  Yar- 
mouth v.  London,  3  Q.  B.  D.  232,  47  L.  j.  M. 

C.  61;  Reigate  Union  v.  Croydon  Union,  14 
App.  Cas.  465,  59  L.  J.  M.  C.  29. 

Connecticut.  —  East  Hartford  v.  Middletown, 
1  Root  (Conn.)  196;  Hebron  v.  Colchester,  5 
Day  (Conn.)  175,  Danbury  v.  New  Haven.  5 
Conn  586;  Oxford  v.  Bethany,  15  Conn.  252; 
New  Haven  v.  Huntington,  22  Conn.  29; 
Windham  v.  Lebanon,  51  Conn.  323;  Harrison 
v.  Gilbert,  71  Conn.  724. 

Maine.  —  Lewiston  v.  North  Yarmouth,  5 
Me.  66;  Greene  v.  Windham,  13  Me.  225; 
Eddington  v.  Brewer,  41  Me.  462;  Howland  v. 
Burlington,  53  Me.  54;  Harrison  v.  Lincoln, 
48  Me.  205;  Bowdoinham  v.  Phippsburg,  63 
Me.  497;  Fryeburg  v.  Brownficld,  68  Me.  145; 
Glenburn  v.  Naples,  69  Me.  68;  Bangor  v. 
Wiscasset,  71  Me.  535. 

Massachusetts.  —  Dighton  v.  Freetown,  4 
Mass.  539;  Salem  v.  Hamilton,  4  Mass.  676; 
North  Bridgewater  v.  East  Bridgewater,  13 
Pick".  (Mass.)  303;  Shutesbury  v.  Hadley,  133 
Mass.  242. 
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Upon  the  marriage  the  maiden  settlement  of  the  wife  becomes  extinct,1  and 
upon  the  death  of  the  husband  her  settlement  does  not  revert,  but  she  retains 
the  settlement  of  her  husband.2  The  fact  that  the  husband's  settlement  was 
by  way  of  derivation  from  his  parents  does  not  prevent  such  settlement  from 
becoming  that  of  his  wife.3  So  the  settlement  of  the  wife  follows  that  of  her 
husband  though  acquired  in  his  own  right  after  the  marriage,4  and  this  is  true 
though  the  wife  is  insane.5  And  even  if  the  settlement  of  the  husband  is 
acquired  after  he  has  deserted  his  wife,  or  she  has  deserted  him,  it  will  imme- 
diately, by  derivation,  become  the  settlement  of  the  wife.6 

66.  Husband  Settled  in  Sister  State.  —  At  common  law  it  seems  that  where  the 
husband  is  settled  in  a  sister  state,  his  wife  still  takes  such  settlement  and 
loses  her  maiden  settlement  within  the  state,7  and  in  Rhode  Island  statutes 
have  expressly  so  provided.8 

cc.  Husband  Unsettled.  —  Where  at  t'he  time  of  marriage  the  husband  is 
unsettled  and  the  wife  is  settled,  the  wife  retains  her  maiden  settlement 
until  her  husband  acquires  one  which  can  devolve  upon  her  by  derivation,9 


New  Hampshire.  — Ex  p.  Madbury,  17  N.  H. 
569;  Merrimack  v.  Hillsborough,  19  N.  H.  550; 
Ossipee  v.  Carrol  County,  65  N.  H.  12. 

New  Jersey.  —  Alexandria  Tp.  v.  Kingwood 
Tp.,  8  N.  J.  L.  370;  Bateman  v.  Mathes,  54  N. 
J.  L.  536. 

New  York.  —  Overseers  of  Poor  v.  Overseers 
of  Poor,  6  Cow.  (N.  Y.)  760;  Overseers  of  Poor 
v.  Overseers  of  Poor,  16  Johns.  (N.  Y.)  188; 
Superintendent  of  Poor  v.  Superintendent  of 
Poor,  (Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp.  729; 
Syracuse  v.  Onondaga  County,  (County  Ct.)  25 
Misc.  (N.  Y.)  371. 

Ohio.  —  Spencer  Tp.  v.  Pleasant  Tp.,  17 
Ohio  St.  31. 

Pennsylvania.  —  Buffaloe  v.  Whitedeer,  15 
Pa.  St.  182;  Central  Poor  Dist.  v.  Directors  of 
Poor,  4  Pa.  Super.  Ct.  16;  Directors  of  Poor  v. 
Overseersof  Poor,  7  Pa.  Super.  Ct.  303;  Union 
Tp.  v.  Monroe  Tp.,  8  Kulp  (Pa.)  521;  Over- 
seers of  Poor  v.  Overseers  of  Poor,  87  Pa.  St. 
19;  Wayne  Tp.  v  Porter  Tp.,  138  Pa.  St.  181. 

Rhode  Island. — Exeter  v.  Warwick,  1  R.  I.  63. 

Vermont.  —  Wells  v.  Westhaven,  5  Vt.  322; 
Royalton  v.  West-Fairlee,  n  Vt.  438;  Bethel 
v.  Tunbridge,  13  Vt.  445;  Manchester  v. 
Springfield,  15  Vi.  385;  Tunbridge  v.  Norwich, 
17  Vt.  493;  Mt.  Holly  v.  Peru,  72  Vt.  68. 

Wisconsin.  —  Monroe  County  v.  Jackson 
Couniy,  72  Wis  449. 

1.  Extinguishment  of  Wife's  Maiden  Settlement. 
—  Hebron  v.  Colchester,  5  Day  (Conn.)  175; 
Ex  p.  Madbury,  17  N.  H.  569;  Merrimack  v. 
Hillsborough,  19  N.  H.  550;  Alexandria  Tp. 
v.  Kingwood  Tp.,  8  N.  J.  L.  370;  Bateman  v. 
Mathes,  54  N.  J.  L.  536;  Exeter  v.  Richmond, 
6  R.  I.  149. 

2.  Death  of  Husband.  —  East-Hartford  v.  Mid- 
dletown,  1  Root(Conn.)  197;  Danbury  New- 
Haven,  5  Conn.  586;  Reigate  Union  v.  Croydon 
Union,  14  App.  Cas.  465,  59  L.  J.  M.  C.  29; 
Royalton  v.  West-Fairlee,  11  Vt.  438.  Com- 
pare Maidstone  Union  v.  Holborn  Union,  17 
Q.  B.  D.  817,  56  L.  J.  M.  C.  91. 

3.  Husband  Having  Derivative  Settlement.  — 
Danbury  v.  New-Haven,  5  Conn.  586;  Bow- 
doinham  v.  Phippsburg,  63  Me.  497. 

4.  Settlement  Acquired  by  Husband  After  Mar- 
riage.—  Danbury  v.  New-Haven,  5  Conn.  586, 
Bowdoinham  v.  Phippsburg,  63  Me.  497:  Glen- 
burn  v.  Naples,  69  Me.  68;  Bangor  v.  Wiscas- 
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set,  71  Me.  535:  Superintendent  of  Poor  v. 
Superintendent  of  Poor,  (Supm.  Ct.  Gen.  T.) 
21  N.  Y.  Supp.  729. 

5.  Insane  Wife.  —  Glenburn  v.  Naples,  69 
Me.  68;  Bangor  v.  Wiscassett,  71  Me.  535; 
Superintendent  of  Poor  v.  Superintendent  of 
Poor,  (Supm.  Ct.  Gen.  T.),  21  N.  Y.  Supp.  729. 

6.  Desertion.  —  Greene  v.  Windham,  13  Me. 
225;  Central  Poor  Dist.  v.  Directors  of  Poor, 
4  Pa.  Super.  Ct.  16;  Tunbridge  v.  Norwich,  17 
Vt.  493;  Mt.  Holly  v.  Peru,  72  Vt.  68;  Monroe 
Couniy  v.  Jackson  County,  72  Wis.  449. 

7.  Husband  Settled  in  Sister  State.  —  Norwich 
v.  Windham,  I  Root  (Conn.)  232. 

In  New  Haven  v.  Huntington,  22  Conn.  29, 
it  was  held  that  where  a  woman,  settled  in 
Connecticut,  marries  a  man  belonging  to  an- 
other state,  the  courts  will  regard  her  settle- 
ment as  unchanged,  unless  it  be  proved  that 
by  the  laws  of  such  other  state  she  acquired, 
by  her  marriage,  a  settlement  there. 

8.  West-Greenwich  v.  Warwick,  4  R.  I.  130; 
Exeter  v.  Richmond,  6  R.  I.  149. 

9.  Husband  Unsettled  —  England.  —  Rex  v. 
Woodford,  2  Bott  Poor  L.  13;  Rex  v.  Harber- 
ton,  13  East  311;  Rex  v.  Hensingham,  2  Bott 
Poor  L.  85;  Rex  v.  St.  Botolph,  1  Burr.  Sett. 
Cas.  367. 

Connecticut.  —  Norwich  v.  Windham,  1  Root 
(Conn.)  233;  Lebanon  v.  Hebron,  6  Conn.  47; 
Hebron  v.  Colchester,  5  Day  (Conn.)  169;  New- 
ton v.  Stratford,  3  Conn.  602;  New  Haven  v. 
Huntington,  22  Conn.  29;  Middlebury  v.  Beth- 
any, 32  Conn.  73;  Goshen  v.  Canaan,  35  Conn. 
186;  Windham  v.  Lebanon,  51  Conn.  319. 

Maine.  —  Sanfcrd  v.  Hollis,  2  Me.  194; 
Augusta  v.  Kingfield,  36  Me.  235;  Eddington 

Brewer,  41  Me.  462;  Hallowell  v.  Augusta, 
52  Me.  216;  Buckspori  v.  Rockland,  56  Me.  22; 
Fryeburg  v.  Brownfield,  68  Me.  145. 

New  Jersey.  —  Paterson  v.  Overseers  of  Poor, 
23  N.  J.  L.  394. 

Ohio. — Crane  Tp.  v.  Antrim  Tp.,  12  Ohio 
St.  430. 

Pennsylvania.  —  Buffaloe  v.  Whitedeer,  15 
Pa.  St.  182. 

Rhode  Island. — West  Greenwich  v.  Warwick, 
4  R.  I.  136. 

Vermont.  —  Royalton  v.  West-Fairlee.  11  \  t. 
438;  Bethel  Tunbridge,  13  Vt.  445;  Rupert 
v.  Winhall,  29  Vt.  245;  Wilmington  v.  Jamaica, 
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and  her  settlement  is  not  suspended  during  coverture.1  Where  the  question 
of  the  settlement  of  a  married  woman  arises,  and  it  is  proved  that  she  had  a 
maiden  settlement,  mere  proof  of  her  marriage  without  further  proof  of  the 
settlement  of  her  husband  will  not  be  sufficient  to  show  that  she  had  lost  her 
maiden  settlement.2 

dd.  Marriage  Solemnized  Without  State.  —  The  wife  takes  the  settlement  of 
her  husband  irrespective  of  the  place  where  the  marriage  was  solemnized, 
whether  within  or  without  the  state.3 

ee.  Void  Marriage.  —  Where  the  marriage  is  void  the  wife  does  not  acquire 
any  derivative  settlement  thereby,  nor  is  her  original  settlement  affected.4 
Though  the  marriage  at  the  time  of  its  solemnization  was  invalid  by  reason 
of  the  incapacity  of  the  person  performing  it,  the  subsequent  legalization  of 
the  marriage  by  the  legislature  will  render  it  valid  ab  initio  so  far  as  regards 
derivative  settlements  depending  thereon.5 

ff.  Proof  of  Marriage.  —  Where  it  is  shown  that  the  parties  were  living  as 
husband  and  wife,  there  is  a  presumption,  it  seems,  that  they  were  lawfully 
married,  where  derivative  settlements  therefrom  are  involved ;  6  but  if  it  is 
shown  that  their  relation  was  in  the  first  instance  meretricious,  the  presump- 
tion that  they  were  thereafter  lawfully  married  does  not  arise.'  Where  there 
is  proof  of  the  performance  of  a  marriage  ceremony  followed  by  cohabitation, 
a  valid  marriage  is  presumed  without  proof  that  the  parties  were  capable  of 
contracting  a  legal  marriage  and  that  all  the  requisite  formalities  with  regard 
thereto  were  complied  with;  8  but  where  it  is  shown  that  at  the  time  of  the 
ceremony  in  question  the  woman  had  been  married,  though  her  husband  had 
deserted  her,  it  will  not  be  presumed,  in  order  to  sustain  the  second  marriage, 
that  the  first  husband  is  dead,  when  he  is  shown  to  have  been  alive  within 
seven  years  prior  to  such  ceremony.9 

gg.  Marriage  of  Paupers.  —  The  fact  that  a  woman  who  is  claimed  to  have 


42  Vt.  694;  Winhall  v.  Landgrove,  45  Vt.  376; 
Newark  v.  Sutlon.  40  Vt.  261;  Rockingham  v. 
Springfield,  59  Vt.  521. 

1.  No  Suspension  of  Wife's  Settlement.  —  Rex 
v.  St.  Botolph,  1  Burr.  Sen.  Cas.  367;  Newtown 
v.  Stratford,  3  Conn.  600;  Overseers  of  Poor  v. 
Overseers  of  Poor,  6  Cow.  (N.  Y.)  760;  Newark 
v.  Sutton,  40  Vt.  261. 

2.  Rex  v.  Woodford,  2  Bott  Poor  L.  13;  Rex 
v.  Harberton,  13  East  311 ;  Middlebury  v.  Beth- 
any, 32  Conn.  73;  Windham  v.  Lebanon,  51 
Conn.  323;  Hallowell  v.  Augusta,  52  Me.  216; 
Paterson  v.  Overseers  of  Poor,  23  N.  J.  L.  394; 
Reading  v.  Cumree,  5  Binn  (Pa.)  81. 

But  it  is  not  necessary  to  fix  definitely  the 
settlement  of  the  husband;  it  is  sufficient  to 
show  that  the  husband  was  in  fact  settled  in 
one  of  several  places.  Rex  v.  St.  Mary,  I  B. 
&  Ad.  2or,  20  E.  C.  L.  377. 

3.  Foreign  Marriages. —  Dalton  v.  Bernard- 
ston,  9  Mass.  201. 

4.  Void  Marriages  —  England,  —  Chinham  v. 
Preston,  1  W.  Bl,  192. 

Connecticut. — Johnson  v.  Hinlington,  i  Day 
(Conn.)  212. 

Maine.  —  Brunswick  v.  Litchfield,  2  Me.  28; 
Pittston  v.  Wiscasset,  4  Me.  293;  Augusta  v. 
Kingfield,  36  Me.  235;  Howland^.  Burlington, 
53  Me.  54;  Harrison  v.  Lincoln,  48  Me.  205. 

Massachusetts.  —  Milford  v.  Worcester,  7 
Mass.  48;  Dalton  v.  Bernardston,  9  Mass.  201; 
Middleborough  v.  Rochester,  12  Mass.  363; 
Medway  v.  Needharr.,  16  Mass.  157,  8  Am.  De., 
131 ;  West  Cambridge  v.  Lexington,  1  Pick. 
(Mass.)  506.  11  Am.  Dec.  231;  Hyde  Park  v. 
Canton,  130  Mass.  505. 
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Pennsylvania. —  Wayne  Tp.  v.  Porter  Tp., 
138  Pa.  St.  181. 

Vermont.  —  Mountholly  v.  Andover,  11  Vt. 
226,  34  Am.  Dec.  685:  Manchester  v.  Spring- 
field, 15  Vt.  385;  Reading  v.  Ludlow,  43  Vt. 
628. 

Where  the  statutes  render  the  marriage  of 
persons  non  compos  mentis  valid  as  against  col- 
lateral attack,  the  validity  of  a  marriage  can- 
not be  questioned  on  account  of  the  mental 
capacity  of  the  parties  to  enter  into  the  mar- 
riage contract,  in  proceedings  between  towns 
involving  the  settlement  of  a  pauper,  unless 
such  marriage  has  been  adjudged  in  a  direct 
proceeding  to  be  void.  Goshen  v  Richmond, 
4  Allen  (Mass.)  458. 

5.  Subsequent  Validation  of  Marriage.  —  Le  wis- 
ton  v.  North  Yarmouth,  5  Me.  66.  A  wife's 
derivative  settlement  thus  gained  does  not, 
however,  extend  so  as  to  oblige  the  town  thus 
newly  charged  with  her  support  to  pay  for 
supplies  furnished  prior  to  the  passage  of  the 
validating  act.  Brunswick  v.  Litchfield,  2  Me. 
28. 

6.  Proof  of  Marriage.  —  See  the  title  Presump- 
tions, post. 

7.  In  Howland  v.  Burlington,  53  Me.  54, 
where  the  woman  had  a  husband  living  at  the 
time  of  hei  second  marriage,  it  was  held  thai 
there  was  no  presumption  of  a  second  marriage 
ceremony  after  her  husband  secured  a  divorce. 

8.  St.  Devereux  v.  Much  Dew  Church,  I 
W.  Bl.  367;  Harrison  v.  Lincoln,  48  Me.  205; 
Bowdoinham  v,  Phippsburg,  63  Me.  497. 

9.  Harrison  v.  Lincoln,  48  Me.  205;  Hyde 
Park  v.  Canton,  130  Mass.  505. 
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acquired  by  marriage  the  settlement  of  her  husband  was  a  pauper  at  the  time 
of  her  marriage  does  not  prevent  her  from  acquiring  thereby  her  husband's 
settlement.1  And  this  is  true,  in  the  absence  of  express  statutory  provision, 
though  the  officers  of  the  township  or  parish  in  which  the  woman  had  her 
maiden  settlement  procured  the  marriage  in  order  to  change  her  settlement 
thereby.2  In  Connecticut  the  statute  now  provides  that  neither  party  to  a 
marriage  shall  acquire  the  settlement  of  the  other  party  if  either  was  a  pauper 
at  the  time  of  the  marriage  or  within  one  year  prior  thereto.3  And  in 
Maine  it  is  provided  that  the  woman  shall  not  acquire  the  settlement  of  her 
husband  if  at  the  time  of  her  marriage  she  was  a  pauper  and  the  officers  of 
the  town  in  which  she  was  settled  procured  her  marriage  in  order  to  relieve 
the  town  from  liability  for  her  support.4 

Ah.  Effect  of  Divorce.  —  The  fact  that  the  husband  obtains  a  divorce  from 
his  wife  for  fault  on  her  part  will  not  remit  the  wife  to  her  maiden  settlement, 
but  she  still  retains  the  derivative  settlement  which  she  had  at  the  time  of  the 
divorce.5  And  this  has  been  held  true  though  the  divorce  was  secured  by 
the  husband  for  fraud  on  the  part  of  the  wife  whereby  he  was  induced  to 
enter  into  the  marriage.6 

(3)  Children  —  (a)  Legitimate  Children  —  aa.  Settlement  of  Father  —  (aa)  In  Central. 
—  It  is  a  well-settled  general  rule  that  legitimate  children  take,  by  derivation, 
the  settlement  of  their  father,  if  he  has  one;7  and  no  act  of  the  father,  such 


1.  Marriage  of  Paupers.  —  Concord  v.  Goffs- 
town,  2  N.  H.  263. 

2.  Rex  v.  Birmingham,  2  M.  &  R.  230.  Com- 
pare Farmington  v.  Somersworth,  44  N.  H.  589. 

3.  Connecticut  Statute.  —  Gen.  Stat.  Conn. 
(1888),  §  3290.  See  also  Harrison  v.  Gilbert, 
71  Conn.  724. 

4.  Maine  Statute.  —  Rev.  Stat.  Me  (1883),  c. 
24,  §  1;  Appleton  v.  Belfast,  67  Me.  579;  Houl- 
ton  v.  Ludlow,  73  Me.  583;  Minot^.  Bowdoin, 
75  Me.  205;  Gardiner  v.  Manchester,  88  Me. 
249;  Burnham  v.  Corinth,  (Me.  1887)  10  Atl. 
Rep.  454. 

Effect  on  Settlement  of  Children.  —  In  case  of 
such  marriages  procured  by  the  town  officers, 
the  issue  of  the  marriage  take  the  settlement 
of  the  father  instead  of  that  of  the  mother. 
Houlion  v.  Ludlow,  73  Me.  583;  Gardiner  v. 
Manchester,  88  Me.  249.  Compare  Burnham  v. 
Corinth,  (Me.  1887)  10  Atl.  Rep.  454. 

What  Constitutes  Procurement  by  Officers.  — 
Minot  v.  Bowdoin,  75  Me.  205.  See  also  Gard- 
iner v.  Manchester,  88  Me.  249. 

Application  of  Statute  to  Previous  Marriages.  — 
Appleton  v.  Belfast,  67  Me.  579.  See  also 
Burnham  v.  Corinth,  (Me.  1887)  10  All.  Rep. 
454- 

5.  Divorce  Does  Not  Affect  Settlement.  —  How- 
land  v.  Burlington,  53  Me.  54;  Dalton  v.  Ber- 
nardston,  9  Mass.  201;  Ossipee  v.  Carroll 
County,  65  N.  H.  12;  Spencer  Tp.  v.  Pleasant 
Tp.,  17  Ohio  St.  31;  Bethel  v.  Tunbridge,  13 
Vt.  445;  Montpelier  v.  Elmore,  71  Vt.  193. 
And  see  the  title  Domicil,  vol.  10,  p.  34. 

6.  Guilford  v.  Oxford,  9  Conn.  321. 

7.  Derivative  Settlement  of  Father  —  England. 
—  St.  Giles  v.  Eversley  Blackwater,  1  Stra. 
580;  Rex  v.  Offchurch,  3  T.  R.  114:  Rex  v. 
Stone,  6  T.  R.  56;  Rex  v.  St.  Mary,  6  T.  R. 
116;  Westbury-on-Severn  Union  v.  Barrow-in- 
Furness,  3  Ex.  D.  88,  47  L.  J.  M.  C.  79:  Reg. 
v.  St.  Mary,  15  Q.  B.  D.  339,  54  L.  J.  M.  C. 
146;  Liverpool  v.  Portsea  Overseers,  12  Q.  B. 
D.  303,  53  L.  J.  M.  C.  58;  Reigate  Union  v. 


Croydon  Union,  14  App.  Cas.  465.  59  L.  J.  M. 
C.  29;  Reg.  v.  Hendon,  2  Gale  &  D.  394. 

Connecticut.  —  Hebron  v.  Colchester,  5  Day 
(Conn.)  169;  Oxford  v.  Bethany,  19  Conn.  231; 
Sterling  v.  Plainfield,  4  Conn.  116;  New  Haven 
v.  Huntington,  22  Conn.  29;  Bridgeport  v. 
Trumbull,  37  Conn.  486;  Vernon  v.  Ellington, 
53  Conn.  330. 

Maine.  —  Lewiston  v.  North  Yarmouth,  5 
Me.  66;  Brewer  v.  East  Machias,  27  Me.  489; 
Augusta  v.  Kingfield,  36  Me.  235;  Oldtown  v. 
Falmouth,  40  Me.  106;  Milo  v.  Gardiner,  41 
Me.  549;  Hampden  v.  Brewer,  24  Me.  281; 
Bucksport  v.  Rockland,  56  Me.  22;  Lowell  v. 
Newport,  66  Me.  78. 

Massachusetts.  —  Goshen  v.  Richmond,  4 
Allen  (Mass.)458;  Salem  v.  Ipswich,  10  Cush. 
(Mass.)  517;  Amherst  v.  Shelburne,  13  Gray 
(Mass.)  341,  West  Cambridge  v.  Lexington,  I 
Pick.  (Mass.)  506,  11  Am.  Dec.  231;  Scituate 
v.  Hanover,  7  Pick.  (Mass.)  140;  Attleborough 
v.  Harwich,  17  Mass.  398;  Bellingham  v. 
Hopkinton,  114  Mass.  553;  Adams  v.  Ips- 
wich, 116  Mass.  570;  Worcester  v.  Springfield. 
127  Mass.  540;  Middleborough  v.  Plympton, 
140  Mass.  325. 

New  Hampshire.  —  Landaff  v.  Atkinson,  8 
N.  H.  532;  Merrimack  v.  Hillsborough,  19  N. 
H.  550;  Orford  v.  Rumney,  3  N.  H.  331. 

New  Jersey. — Alexandria  Tp.  v.  Kingwood 
Tp.,  8  N.  J.  L.  370;  Overseers  of  Poor  v.  Over- 
seers of  Poor,  42'  N.  J.  L.  493. 

Arew  York.  —  Overseers  of  Poor  v  Overseers 
of  Poor,  17  Johns.  (N.  Y.)  89;  Overseers  of 
Poor  v.  Overseers  of  Poor,  2  Cow.  (N.  Y.)  537; 
Overseers  of  Poor  v.  Overseers  of  Poor,  6  Cow. 
(N.  YO433;  Stillwell  v.  Kennedy,  51  Hun  (N. 
Y.)  114. 

Ohio.  —  Jefferson  Tp.  v.  Letart  Tp.,  3  Ohio 
99;  Spencer  Tp.  v.  Pleasant  Tp.,  17  Ohio  St. 

Pennsylvania.  —  Directors  of  Poor  v.  Guard- 
ians of  Poor,  1  S.  &  R.  (Pa.)  387;  Union  Tp.  v. 
Monroe  Tp.,  8  Kulp  (Pa.)  521;  Wayne  Tp.  v. 
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as  emancipating  his  child,  can  divest  the  child  of  its  derivative  settlement..1 
This  doctrine  of  derivative  settlement  applies  though  the  settlement  of  the 
father  was  acquired  by  derivation  and  not  in  his  own  right,2  or  by  birth,3  or 
though  it  was  acquired  in  his  own  right  after  the  birth  of  his  child,  provided 
that  before  such  acquisition  the  child  had  not  been  emancipated.1  It  has 
been  held  that  a  settlement  acquired  by  the  father  out  of  the  state  docs  not 
pass  to  the  child  so  as  to  cause  it  to  lose  its  settlement  within  the  state.5 

Effect  of  Divorce  of  Parent.  —  The  settlement  acquired  by  a  child  from  its 
father  is  not  affected  by  the  subsequent  divorce  of  its  parents.0 

(bb)  Children  Non  Compotes  Mentis.  —  A  child    HOH   CODtpOS   mentis,  though  such 

from  birth,  takes  and  follows  the  settlement  of  its  father  the  same  as  other 
children.7 

(cc)  Adopted  Children.  —  Under  a  statute  providing  that  an  adopted  child  shall 
be  deemed,  for  the  purpose  of  inheritance  and  all  other  legal  consequences  of 
the  natural  relation  of  parent  and  child,  to  be  the  child  of  the  parent  or 
parents  by  adoption  as  if  born  to  them  in  lawful  wedlock,  etc.,  the  settle- 
ment of  such  adopted  child  follows  the  settlement  of  his  father  by  adoption,8 
and  if  the  adopted  child  had  a  prior  derivative  settlement  from  his  natural 


Jersey  Shore,  81*  Pa.  St.  264;  Lewis  v.  Turbut, 
15  Pa.  St.  145;  Northumberland  v.  Monroe,  1 
C.  PI.  Rep.  (Pa.)  149;  Overseers  of  Poor  v. 
Overseers  of  Poor,  44  Pa.  St.  60;  Wayne  Tp. 
v.  Porter  Tp.,  138  Pa.  St.  181. 

Rhode  Island.  —  Exeter  v.  Warwick,  1  R.  I. 
63;  Paine  v.  Smithfield,  10  R.  I.  446. 

Vermont.  —  Benson  v.  West-Haven,  Brayt. 
(Vt.)  187;  Overseers  of  Poor  v.  Overseers  of 
Poor,  5  Vt.  481;  Rupert  v.  Sandgate,  10  Vt. 
278;  Londonderry  v.  Andover,  28  Vt.  416; 
Sharon  v.  Cabot,  29  Vt.  394. 

The  Settlement  of  a  Person  Attainted,  acquired 
before  the  attainder,  is  communicated  to  his 
children  born  afterwards.  Rex  v.  St.  Mary,  6 
T.  R.  116. 

Marriage  of  Paupers.  —  Houlton  v.  Ludlow, 
73  Me.  583. 

1.  Hopkinion  v.  Warner,  53  N.  H.  468; 
Adams  v.  Foster,  20  Johns.  (N.  Y.)  452. 

2.  Father's  Settlement  Derivative. — Dorchester 
Union  v.  Poplar  Union,  21  Q.  B.  D.  88,  57  L. 
J.  M.  C.  78;  Londonderry  v.  Andover,  28  Vt. 
416.  See  also  the  cases  cited  in  the  preceding 
notes  to  this  subdivision. 

Change  by  English  Statute.  —  Bath  Union  v. 
Berwick-upon-Tweed  Union,  (1892)  1  Q.  B.  731, 
61  L.J.  M.  C,  137;  Westbury-on-Severn  Union 
v.  Barrow-in-Furness,  3  Ex.  D.  88,  47  L.  J.  M. 
C.  79;  Headington  Union  v.  St.  Olave's  Union, 
13  Q.  B.  D.  293,  53  L.  J.  M.  C.  91;  Woodstock 
Union  v.  Churchwardens,  etc.,  4  Q.  B.  D.  I, 
48  L.  J.  M.  C.  1. 

3.  Father  Settled  by  Birth.  —  Hereford  Union 
v.  Warwick  Union,  48  L.  J.  M.  C.  m;  Over- 
seers of  Poor  v.  Overseers  of  Poor,  42  N.  J.  L. 
373- 

4.  Settlement  Acquired  by  Father  After  Birth  of 
Child  —  England.  —  Rex  v.  Stretton,  4  Dougl. 
208,  26  E.  C.  L.  318;  Rex  v.  Broadhembury,  4 
Dougl.  241,  26  E.  C.  L.  335;  Rex  v.  Rotherfield 
Greys,  2  Dowl.  &  R.  628;  Reg.  v.  Selborne,  2 
El.  &  El.  274,  105  E.  C.  L.  275;  Rex  v.  Uckfield, 
5  M.  &  S.  214;  Rex  v.  Wilmington,  5  B.  &  Aid. 
525,  7  E.  C.  L.  180;  Rex  v.  Lytchet  Matraverse, 
7  B.  &  C.  226,  14  E.  C.  L.  36;  Rex  v.  Offchurch, 
3  T.  R.  114;  Rex  v.  Witton-cum-Twam- 
brookes,  3  T.  R.  355;  Rex  v.  Woburn,  8  T.  R. 
479;  Reg.  v.  Sr.ammonden,  8  Q.  B.  351,  55  E. 


C.  L.  351;  St.  Pancras  v.  Norwich,  18  Q.  B. 

D.  521,  56  L.  J.  M.  C.  37. 

Connecticut.  — ■  Torringion  v.  Norwich,  21 
Conn.  549;  Vernon  v.  Ellington,  53  Conn.  330. 

Maine.  —  Monroe  v.  Jackson,  55  Me.  55; 
Liberty  v.  Palermo,  79  Me.  473. 

Massachusetts.  —  Buckland  v.  Charlemont,  3 
Pick.  (Mass.)  173 ;  Worcester  v.  Springfield,  127 
Mass.  540. 

New  Hampshire.  —  Hancock  v.  Hampstead, 
1  N.  H.  264;  Tamworth  v.  New-Market,  3  N. 
H.  472;  Salisbury  v.  Orange,  5  N.  H.  348. 

New  Jersey.  —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  16  N.  J.  L.  119;  Brown  v.  Ram- 
say, 29  N.  J.L.  117;  Alexandria  Tp.  v.  King- 
wood  Tp.,  8  N.  J.  L.  370;  Overseers  of  Poor 
v.  Overseers  of  Poor,  8  N.  J.  L.  64;  Overseer 
of  Poor  v.  Overseer  of  Poor,  42  N.  J.  L.  373; 
Brower  v.  Smith,  46  N.  J.  L.  72. 

New  York.  —  Adams  v.  Oaks,  20  Johns.  (N. 
Y.)  282;  Stillwell  v.  Kennedy,  51  Hun  (N.  Y.) 
114. 

Pennsylvania.  —  Damascus  v.  Buckingham, 
3  Pa.  Dist.  744,  1  Lack.  Leg.  N.  (Pa.)  26. 

Where  a  father  gains  a  settlement  by  pay- 
ment of  taxes,  his  infant  child,  though  not 
residing  with  him  or  under  his  immediate 
control,  has  a  derivative  settlemen1;  in  the 
same  town.  Adams  v.  Oaks,  20  Johns.  (N. 
Y.)  282. 

5.  Father  Settled  Out  of  State.  —  Alexandria 
Tp.  v.  Kingwood  Tp.,  8  N.  J.  L.  370.  See  also 
Sterling  v.  Plainfield,  4  Conn.  114. 

6.  Divorce  of  Parents.  —  Marlborough  v.  He- 
bron, 2  Conn.  22. 

7.  Children  Non  Compotes  Mentis.  —  Isles- 
borough  v.  Lincoln\ ille,  76  Me  572;  Buckland 
v.  Charlemont,  3  Pick.  (Mass.)  173.  Overseers 
of  Poor  v.  Overseers  of  Poor,  16  N.  J.  L.  119, 
31  Am.  Dec.  229;  Shippen  v.  Gaines,  17  Pa.  St. 
38;  Glocester  v.  Smithfield.  2  R.  I.  30.  And 
see  the  title  Domicil,  vol.  10,  p.  34.  Compare 
Overseers  of  Poor  v.  Overseers  of  Poor,  112 
Pa.  St.  99;  Overseers  of  Poor  v.  Overseers  of 
Poor,  3  Penny.  (Pa.)  107. 

The  legal  settlement  of  an  idiot  from  birth 
follows  that  of  his  father.  Shippen  v.  Gaines, 
17  Pa.  St.  38. 

8.  Adopted  Children.  —  Washburn  v.-  White. 
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parent,  it  is  lost  or  merged  in  the  derivative  settlement  acquired  from  the 
adopting  parents.1 

(dd)  Posthumous  Children.  —  Posthumous  children  have  a  derivative  settlement 
from  their  father  in  like  manner  as  children  born  in  his  lifetime.2 

(ee)  Antenuptial  Children.  —  Where  antenuptial  children  are  by  statute  rendered 
legitimate  through  the  subsequent  marriage  of  their  parents,  an  antenuptial 
child  takes  the  settlement  of  his  father  in  like  manner  as  other  legitimate 
children.3  It  is  otherwise,  however,  in  the  absence  of  a  statute  providing 
that  the  marriage  of  the  parents  shall  render  antenuptial  children  legitimate.4 

(//)  Children  Born  Out  of  State,  —  When  the  father  of  children  born  out  of  the 
state  has  a  settlement  within  the  state,  they  acquire  by  derivation  such  settle- 
ment upon  their  removal  to  the  state ;  5  but  in  Vermont  it  has  been  held  that 
this  rule  does  not  apply  where  the  child  was  born  in  a  foreign  country  as  dis- 
tinguished from  a  sister  state.6  If  the  father,  after  his  removal  from  the 
state,  acquired  a  settlement  in  the  state  to  which  he  removed,  and  thereby 
lost  his  settlement  in  the  former  state,  his  children  do  not,  on  their  subse- 
quent removal  to  the  former  state,  take  their  father's  former  settlement 
therein.7  So  if  by  the  law  of  the  place  of  his  birth  the  child  acquires  a 
settlement  there  by  birth,  it  seems  that  he  does  not  also  acquire  a  derivative 
settlement  in  another  state  in  which  his  parent  is  settled.8 

(gg)  Stepchildren.  —  Stepchildren  do  not  take  by  derivation  the  settlement  of 
their  stepfather,  though  by  antenuptial  agreement  the  stepfather  agrees  to 
support  such  children  and  they  live  in  his  family.9 

{hh)  Effect  of  Emancipation  of  Child.  —  Where  a  child  has  been  emancipated  by 
his  father  he  does  not  take  by  derivation  a  settlement  thereafter  acquired  by 
the  father,  but  retains  the  settlement  of  the  father  at  the  time  of  emancipation, 
until  he  gains  another  in  his  own  right ; 10  and  the  fact  that  the  child  was 


140  Mass.  568.  See  also  Waldoborough  v. 
Friendship,  87  Me.  211. 

1.  Waldotorough  v.  Friendship,  87  Me.  211. 

2.  Posthumous  Children.  —  3  Burn  Just.  27; 
Oxford  v.  Bethany,  19  Conn.  229,  holding  that 
a  legitimate  posthumous  child,  born  after  the 
mother  has  acquired  a  new  settlement  by  a 
marriage  to  a  second  husband,  takes  the  settle- 
ment of  his  father;  Farmington  v.  Jay,  18  Me. 
376. 

3.  Antenuptial  Children.  —  Simsbury  v.  East 
Granby,  69  Conn.  302;  Livermore  v.  Peru,  55 
Me.  469;  Houlton  v.  Ludlow,  73  Me.  583; 
Monson  v.  Palmer,  8  Allen  (Mass.)  551 ;  Rock- 
ingham v.  Mt.  Holly,  26  Vt.  653. 

4.  Reg.  v.  Wendron,  7  Ad.  &  El.  819,  34  E. 
C.  L.  233. 

6.  Children  Born  Out  of  State.  —  Woodstock  v. 
Hooker,  6  Conn.  36;  Beihlem  v.  Roxbury,  20 
Conn.  300;  Oldlown  v.  Bangor,  58  Me.  353; 
Townsend  v.  Billerica,  10  Mass.  411 ;  Canton 
v.  Bentley,  11  Mass.  441;  West  Cambridge  v. 
Lexington,  1  Pick.  (Mass.)  506,  11  Am.  Dec. 
231;  Landaff  v.  Atkinson,  8  N.  H.  532;  Water- 
ford  v.  Fayston,  29  Vt.  530;  Westford  v.  Essex, 
31  Vt.  459;  Londonderry  v.  Andover,  28  Vt. 
416.  Compare  Sterling  v.  Plainheld,  4  Conn. 
114. 

6.  Lyndon  v.  Danville,  28  Vt.  809;  Albany  v. 
Derby,  30  Vt.  718;  Elmore  v.  Calais,  33  Vt. 
468. 

7.  Overseers  of  Poor  v.  Overseers  of  Poor, 
87  Pa.  St.  294. 

8.  Bethlem  v.  Roxbury,  20  Conn.  300. 

9.  Stepchildren.  —  Spencer  Tp.  v.  Pleasant 
Tp.,  17  Ohio  St.  31.  See  also  infra,  this  sub- 
section, Settlement  of  Widowed  Mother. 


10.  Effect  of  Emancipation  — England.  —  East- 
woodhey  v.  Westwoodhes,  1  Stra.  43S;  Rex  v. 
Lawford,  2  M.  &  R.  556;  Rex  v.  VValpole,  1 
Burr.  Sett.  Cas.  638;  Rex  v.  Roach,  6  T.  R. 
247. 

Connecticut.  —  Torrington  v.  Norwich,  21 
Conn.  549. 

Maine.  —  Dennysville  v.  Trescott,  30  Me. 
470;  Calais  v.  Marshfield,  30  Me.  511;  Lubecf. 
EdStport,  3  Me.  220;  Augusta  v.  Kingfield,  36 
Me.  235;  Bucksport  v.  Rockland,  56  Me.  22; 
Lowell  v.  Newport,  66  Me.  78;  Orneville  v. 
Glenburn,  70  Me.  353;  West  Gardiner  v.  Man- 
chester, 72  Mel  509. 

Massachusetts.  —  Springfield  v.  Wilbraham,  4 
Mass.  493;  Charlestown  v.  Boston,  13  Mass. 
469;  Upton  v.  Northbridge,  15  Mass.  237; 
Taunton  v.  Middleborough,  12  Met.  (Mass.) 
35;  Shirley  v.  Lancaster,  6  Allen  (Mass.)  31. 

New  Hampshire.  —  Orfo.d  v.  Rumney,  3  N. 
H.  331;  Andover  v.  Merrimack  County,  37  N. 
H.  437;  Fremont  v.  Sandown,  56  N.  H.  300. 

New  York.  —  Overseers  of  Poor  v.  Overseers 
of  Poor,  2  Cow.  (N.  V.)  537. 

Pennsylvania.  —  Damascus  v.  Buckingham, 
1  Lack.  Leg.  N.  (Pa.)  26;  Washington  Tp.  v. 
Overseers  of  Poor,  3  W.  &  S.  (Pa.)  548;  Over- 
seers of  Poor  v.  Overseers  of  Poor,  44  Pa.  St. 
60:  Poor  Dist.  v.  Poor  Disi.,  (Pa.  1887)  9  All. 
Rep.  463;  Overseers  of  Poor  v.  Overseeis  of 
Poor.  (Pa.  1S87)  11  Ail.  Rep.  213. 

Vermont.  —  Overseers  cf  Poor  v.  Overseers 
of  Poor,  5  Vt.  481;  Tunbridge  v.  Eden,  39  Vt. 
21. 

This  is  especially  true  where  the  child  has 
gained  a  settlement  in  his  own  right,  though 
he   afterwards   returns   and   lives   with  his 
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unsettled  at  the  time  of  his  emancipation  does  not  prevent  the  operation  of 
the  rule.1  A  child  does  not,  as  a  general  rule,  follow  the  settlement  of  his 
father  acquired  by  the  latter  after  the  child  has  reached  majority. *  In  some 
cases,  however,  a  child  who,  after  reaching  his  majority,  continued  to  live 
with  his  father  and  under  his  control  has  been  treated  as  unemancipated  so  as 
to  follow  a  settlement  thereafter  acquired  by  the  father ;  3  and  this  is  especially 
the  rule  if  the  child  is  11011  compos  mentis.4'  A  child,  though  non  compos 
mentis,  may,  however,  be  emancipated,  and  in  such  a  case  his  settlement 
does  not  follow  that  acquired  by  his  father  after  emancipation.5 

bb.  Settlement  of  Mother  —  (ad)  Father  Unsettled. —  Where  the  father  is  unsettled 
and  the  mother  is  settled,  their  children  take  by  derivation  the  settlement 
of  the  mother,6  though   the  mother's  settlement  was  derived  from  her 

father.    Rex  v.  Bleasby,  3  B.  &AId.  377.  5  E. 
C.  L.  321. 

1.  Emancipation  of  Unsettled  Child.  —  Rex  v. 

Stanwix,  5  T.  R.  670;  Dennysville  v.  Trescott, 
30  Me.  470. 

2.  Children  of  Age  —  England.  —  Rex  v.  Ever- 
ton,  1  East  526;  Rex  v.  Lawford,  2  M.  &  R. 
556-  Rex  *.  Oulton,  3  N.  &  M.  62;  Rex  v. 
Hardwicke,  5  B.  &  Aid.  176,  7  E.  C.  L.  62. 

Maine.  —  Hampden  v.  Brewer,  24  Me.  281; 
Searsmont  v.  Thorndike,  77  Me.  504. 

Massachusetts.  —  Buckland  v.  Charlemont,  3 
Pick.  (Mass.)  173;  Shirley  v.  Lancaster,  6 
Allen  (Mass.)  31;  Springfield  v.  Wilbraham,  4 
Mass.  493. 

New  Hampshire.  —  Orford  v.  Rumney,  3  N. 
H.  332;  Wakefield  v.  Alton,  3  N.  H.  380;  Fitz- 
william  v.  Troy,  6  N.  H.  166;  Andover  v. 
Merrimack  County,  37  N.  H.  437. 

New  York.  —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  2  Cow.  (N.  Y.)  537. 

Pennsylvania.  —  Damascus  v.  Buckingham, 
3  Pa.  Dist.  744;  Loyalsock  Tp.  Overseers  v. 
Eldred  Tp.  Overseers,  154  Pa.  St.  358;  Poor 
Dist.  v.  Poor  Dist.,  (Pa.  1887)9  Atl.  Rep.  463. 

Vermont.  —  Poultney  v.  Glover,  23  Vt.  328; 
Sharon  v.  Cabot,  29  Vt.  394;  Hardwick  v. 
Pawlet,  36  Vt.  320. 

And  it  is  immaterial  that  after  reaching  ma- 
jority the  child  becomes  non  compos  mentis, 
Buckland  v.  Charlemont,  3  Pick.  (Mass.)  173; 
or  that  the  father  for  the  first  time  acquires  a 
settlement  after  the  majority  of  his  child. 
Shirley  v.  Lancaster,  6  Allen  (Mass.)  31; 
Poultney  v.  Glover,  23  Vl.  332. 

3.  Rex  v.  Roich,  6  T.  R.  247;  Overseers  of 
Poor  v.  Overseers  of  Poor,  16  N.  J.  L.  119,  31 
Am.  Dec.  229;  Washington  Tp.  v.  Overseers 
of  Poor,  3  W.  &  S.  (Pa.)  548. 

4.  England.  —  Rex  v.  Much  Cowarne,  2  B. 
&  Ad.  861,  22  E.  C.  L.  201;  Rex  v.  Roach,  6 
T.  R.  250. 

Maine.  —  Wiscasset  v.  Waldoborough,  3  Me. 
388;  Gardiner  v.  Farmingdale,  45  Me.  537; 
Monroe  v.  Jackson,  55  Me.  55;  Strong  v.  Farm- 
ington,  74  Me.  46:  Islesborough  v.  Lincoln- 
vine,  76  Me.  572;  Winterport  v.  Newburgh,  78 
Me.  136. 

Massachusetts.  —  Taunton  v.  Middleborough, 
12  Met.  (Mass.)  37;  Upton  v.  Northbridge,  15 
Mass.  237. 

New  Jersey.  —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  16  N.  J.  L.  119,  31  Am.  Dec.  229. 

Pennsylvania.  —  Loyalsock  Tp.  Overseers  v. 
Eldred  Tp.  Oi-erseers,  154  Pa.  St.  358. 

See  also  Hardwick  v.  Pawlet,  36  Vt.  320. 

A  person  non  compos  mentis  who  lived  con- 
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tinuously  in  his  father's  family  until  the  age  of 
forty-four  years  was  then  sent  to  the  insane 
hospital.  It  was  held  that  he  followed  the 
settlement  of  his  father  acquired  while  the 
pauper  was  an  inmate  of  the  hospital.  Strong 
v.  Farmington,  74  Me.  46. 

5,  Gardiner  v.  Farmingdale,  45  Me.  537; 
Harrison  v.  Portland,  86  Me.  307;  Overseers 
of  Poor  v.  Overseers  of  Poor,  (Pa.  1887)  9  Atl. 
Rep.  461;  Overseers  of  Poor  v.  Overseers  of 
Poor,  3  Penny.  (Pa.)  107;  Overseers  of  Poor  v. 
Selinsgrove,  (Pa.  1886)  4  Atl.  Rep.  374;  Poor 
Dist.  v.  Poor  Dist.  (Pa.  1887)  9  Atl.  Rep.  463; 
Damascus  v.  Buckingham,  3  Pa.  Dist.  744; 
Topsham  v.  Chelsea,  60  Vt.  219. 

A  person  non  compos  mentis  not  residing  with 
his  father,  nor  supported  by  him,  does  not  fol- 
low a  new  settlement  acquired  by  the  latter 
after  the  former  is  of  age.  Corinth  v.  Brad- 
ley, 51  Me.  540. 

6.  Settlement  of  Mother  When  Father  Unsettled 
—  England. —  Rex  v.  Harberton,  13  East  311; 
Rex  v.  St.  Mary,  5  N.  &  M.  215. 

Connecticut.  —  Hebron  v.  Colchester,  5  Day 
(Conn.)  169;  Newtown  v.  Stratford,  3  Conn. 
6ot;  Lebanon  v.  Hebron,  6  Conn.  47;  New 
Haven  v.  Huntington,  22  Conn.  28;  Goshen  v. 
Canaan,  35  Conn.  186. 

Maine.  —  Sanford  v.  Hollis,  2  Me.  194; 
Farmington  v.  Jay,  18  Me.  376;  Dennysville  v. 
Trescott,  30  Me.  470;  Augusta  v.  Kingfield,  36 
Me.  235;  Eddington  v.  Brewer,  41  Me.  462; 
Hampden  v.  Troy,  70  Me.  484. 

Massachusetts .  —  North  Bridgewater  v.  East 
Bridgewater,  13  Pick.  (Mass.)303;  Abington  v. 
Duxbury,  105  Mass.  287;  Stoughton  v.  Cam- 
bridge, 165  Mass.  251. 

New  Jersey.  —  Little  Falls  Tp.  v.  Bernards 
Tp.,  44  N.  J.  L.  621. 

Neiv  York.  —  Overseers  of  Poor  v.  Overseers 
of  Poor,  6  Cow.  (N.  Y.)  433;  Overseers  of  Poor 
v.  Overseers  of  Poor,  20  Johns.  (N.  Y.)  I. 

Pennsylvania.  —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  20  W.  N.  C.  (Pa.)  81. 

Vermont.  —  Bethel  v.  Tunbridge,  13  Vt.  445; 
Rupert  v.  Winhall,  29  Vt.  245;  Newark  v.  Sut- 
ton, 40  Vt.  261. 

Where  the  question  of  the  settlement  of  a 
pauper  arises  between  municipalities,  the  one 
claiming  that  the  child  acquired  the  settlement 
of  its  mother  must  show  that  the  father  was 
unsettled,  and  therefore  could  communicate 
no  settlement  to  the  pauper  in  preference  to 
the  maiden  settlement  of  the  mother.  Rex  v. 
St.  Mary,  5  N.  &  M.  215;  Middlebury  v.  Beth- 
any, 32  Conn.  73;  Wilmington  v.  Burlington, 
4  Pick.  (Mass.)  174;  Amherst  v.  Shelburne,  13 
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parents,1  and  though  the  children  were  born  in  a  different  town  from  that  in 
which  the  mother  had  her  settlement.3 

(66)  Settlement  of  Widowed  Mother.  —  Where  a  widow  acquires  a  settlement  in 
her  own  right,  such  settlement  is,  as  a  general  rule,  communicated  to  her 
minor  children  living  with  her,3  even  though  such  children  had  a  derivative 
settlement  from  their  father.4 

(cc)  Settlement  Acquired  by  Mother  through    Second  Marriage.  —  Where   a   child  has 

acquired  a  derivative  settlement  from  its  father,  such  settlement  does  not, 
upon  the  second  marriage  of  the  mother,  follow  the  settlement  of  the  mother 
so  gained ;  3  and  the  same  has  been  held  true  though  the  child  had  acquired 
no  settlement  from  its  father.6 

(b)  Illegitimate  Children — act.  Common-law  Rule. — At  common  law  the  place  of 
birth  of  an  illegitimate  child  is,  as  a  general  rule,  its  place  of  settlement.' 
But  if  the  parish  or  township  officers  fraudulently  remove  a  woman  pregnant 


Gray  (Mass.)  341.  Compare  Abington  v.  Dux- 
bury,  105  Mass.  287;  Overseers  of  Poor  v. 
Overseers  of  Poor,  6  Cow.  (N,  Y.)  433. 

1.  Overseers  of  Poor  v.  Overseers  of  Poor,  6 
Cow.  (N.  Y.)  433;  Ruperl  v.  Winhall,  29  Vt. 
245. 

2.  Newtown  v.  Stralford,  3  Conn.  602. 

3.  Settlement  of  Widowed  Mother  —  England, 
—  St.  George  v.  St.  Calharine,  I  Burr.  Sett. 
Cas.  72;  Paulsbury  v.  Woodon,  2  Stra.  746; 
Hollingbourn  Union  v.  West  Ham  Union,  6  Q. 
B.  D.  580,  50  L.  J.  M.  C.  74;  West  Ham  Union 
v.  St.  Matthew,  (1894)  A.  C.  230,  63  L.  J.  M.  C. 
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Connecticut.  —  Bozrah  v.  Stonington,  4  Conn. 
373;  Oxford  v.  Bethany.  19  Conn.  232;  Tor- 
rington  v.  Norwich,  21  Conn.  547. 

Massachusetts.  — Great  Barrington  v.  Ty  ring- 
ham,  18  Pick.  (Mass.)  264;  Dedham  v.  Natick, 
16  Mass.  135. 

New  York.  —  Still  well  v.  Kennedy,  51  Hun 
(N.  Y.)  114. 

Pennsylvania.  —  Burrell  Tp.  v.  Guardians 
of  Poor,  62  Pa.  St.  472,  1  Am.  Rep.  441. 

Vermont.  —  Wells  v.  Weslhaven,  5  Vt.  322; 
Overseers  of  Poor  v.  Overseers  of  Poor,  5  Vt. 
481;  Bethel  v.  Tunbridge,  13  Vt.  445. 

4.  Paulsbury  v.  Woodon,  2  Stra.  746;  Bozrah 
v.  Stonington,  4  Conn.  375;  Scituate  v.  Han- 
over, 7  Pick.  (Mass.)  140;  Dedham  v.  Natick, 
16  Miss.  135;  Burrell  Tp.  v.  Guardians  of 
Poor,  62  Pa.  St.  472,  1  Am.  Rep.  441.  Com- 
pare Fairfield  v.  Canaan,  7  Me.  90. 

But  under  a  statute  which  provides  that  a 
legilimate  child  shall  follow  and  have  the  set- 
tlement of  its  father,  if  it  have  one,  until  it 
gains  another  in  its  own  right,  and  shall  fol- 
low and  have  the  settlement  of  the  mother 
only  in  case  the  father  is  unsettled,  a  deriva- 
tive settlement  of  a  child  acquired  from  its 
father  is  not  affected  by  the  acquisition  of  a 
settlement  by  the  mother  in  her  own  right 
after  the  father's  death.  Sharon  v.  Cabot,  29 
Vt.  394. 

So  if  the  child  is  emancipated  he  does  not 
take  any  subsequent  settlement  acquired  by 
his  widowed  mother  in  her  own  right.  Dennys- 
villa  v.  Trescott,  30  Me.  470;  Charlestown  v. 
Boston,  13  Mass.  469;  Andover  v.  Merrimack 
County,  37  N.  H.  437;  Overseers  of  Poor  v. 
Overseers  of  Poor,  5  Vt.  481. 

5.  Ssttlement  Acquired  by  Mother  by  Second 
Marriage  —  England.  —  Rex  v.  Walthan  1  >w, 
1  N.  &  P.  460;  Cumner  v.  Milton,  2  Salk.  528; 


Wangford  v.  Brandon,  4  Burn  Just.  336;  Rex 
v.  St.  Giles  in  the  Fields,  1  Burr.  Sett.  Cas.  2; 
Kevnsham  Union  v.  Bedminster  Union,  3  Q. 

B.  D.  344,  47  L.  J.  M.  C.  73;  Llanelly  Union 
v.  Neath  Union,  (1893)  2  Q.  B.  38,  62  L.  J.  M. 

C.  112. 

Connecticut.  —  Oxford  v.  Bethany,  19  Conn. 
232.  See  also  New-Haven  v.  Newtown,  12 
Conn.  170.  Compare  East  Hartford  v.  Middle- 
town,  1  Root  (Conn.)  197. 

Maine.  —  Fairfield  v.  Canaan,  7  Me.  go; 
Farmington  v.  Jay,  18  Me.  376. 

Massachusetts.  —  Walpole  v.  Marblehead,  8 
Cush.  (Mass.)  528;  Freetown  v.  Taunton,  16 
Mass.  52.  Compare  Great  Barrington  v.  Tyr- 
ingham,  iS  Pick.  (Mass.)  264. 

Ohio.  —  Bloomfield  v.  Chagrin,  5  Ohio  315; 
Spencer  Tp.  v.  Pleasant  Tp.,  17  Ohio  St.  31. 

Pennsylvania.  —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  (Pa.  1887)  9  Atl.  Rep.  449. 
Vermont.  —  Wells  v.  Westhaven,  5  Vt.  322. 
Second  Marriage  of  Divorced  Wife.  —  Spencer 
Tp.  v.  Pleasant  Tp.,  17  Ohio  St.  31. 

6.  Bloomfield  v.  Chagrin,  5  Ohio  315;  Clin- 
ton Tp.  v.  Delaware  Tp.,  1  Pa.  Co.  Ct.  375; 
Overseers  of  Poor  v.  Overseers  of  Poor,  20  W. 
N.  C.  (Pa.)  S4,  affirming  1  Pa.  Co.  Ct.  377. 

In  a  number  of  cases,  however,  under  stat- 
utes providing  that  children  shall  have  and 
follow  the  settlement  of  their  mother  if  their 
father  was  unsettled,  it  has  been  held  that  they 
follow  the  settlement  acquired  by  their  mother 
by  a  second  marriage  when  the  father  was  un- 
settled. Parsonsfield  v.  Kennehunkport,  4  Me. 
47;  Hampden  v.  Troy,  70  Me.  4S4;  St.  George 
v.  Rockland,  89  Me.  43;  Plymouth  v.  Free- 
town, 1  Pick.  (Mass.)  197;  Great  Barrington  v. 
Tyringham,  18  Pick.  (Mass.)  264;  Hopkinton  v. 
Warner,  53  N.  H.  468. 

7.  Illegitimate  Children  —  Place  of  Birth— Com- 
mon Law —  England.  —  Rex  v.  Halifax,  2  B. 
&  Ad.  211,  22  E.  C.  L.  61;  Rex  v.  Mattersey, 
4  B.  &  Ad.  211,  24  E.  C.  L.  49;  Axminster 
Union  v.  Plymouth  Union,  61  J.  P.  228; 
Whitechapel  v.  Stepney,  Carth.d.33;  Rex  v.  St. 
Nicholas,  2  B.  &  C.  SSg,  9  E.  C.  L.  267;  Reg. 
v.  St.  Giles-in-the-Fields,  2  W.  R.  419;  Rex  v. 
Astley,  4  Dougl.  3S9,  26  E.  C.  L.  423;  Reg.  v. 
Wendron,  7  Ad.  &  El.  Srg,  34  E.  C.  L  233: 
Rex  v.  Martlesham,  S  L.  J.  M.  C.  4g;  Tenter- 
den  Poor  Law  Union  v.  St.  Mary,  47  L.  1.  M. 
C.  81;  Reg.  Tipton,  2  Gale  &  D.  92,  3  y.  B. 
215,  43  E.  C.  L.  704,  6  lur.  760;  Reg.  v.  Marv. 
lebone,  53  L.  J.  M.  C.  88,  13  Q.  B.  D.  15,  50  L, 
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of  a  bastard  to  another  township  or  parish,  in  order  that  the  child  may  be 
there  born,  the  child  will  be  considered  as  settled  in  the  township  or  parish 
from  which  the  woman  was  thus  removed.1  The  fact,  however,  that  the 
woman  was  so  removed  by  a  taxpayer  or  resident  of  the  township  or  parish 
will  not  prevent  the  child  from  being  settled  at  its  place  of  birth.2  Similarly, 
if  after  an  order  for  the  removal  of  a  woman  pregnant  of  a  bastard,  and  dur- 
ing the  execution  of  the  order,  the  child  is  born,  it  is  to  be  deemed  settled  at 
the  place  to  which  the  woman  was  being  removed;  3  but  if  after  the  order  of 
removal  has  been  executed  the  woman  returns  to  the  place  from  which  she 
was  removed,  and  is  there  delivered,  the  place  of  birth  is  the  bastard's  place 
of  settlement.4 

Connecticut  Rule.  —  In  Connecticut  the  rule  was  announced  at  an  early  date, 
independently  of  statutory  provision,  and  has  been  continuously  followed, 
that  an  illegitimate  child  acquires  by  derivation  the  settlement  of  its  mother 
at  the  time  of  birth.5 

66.  Statutory  Changes.  —  In  many  jurisdictions  the  statutes  have  expressly 
provided  that  illegitimate  children  shall  have  by  derivation  the  settlement  of 
the  mother  at  the  time  of  their  birth,  or  shall  have  and  follow  the  settlement 
of  the  mother.6  Under  these  statutes  the  settlement  of  the  mother  at  the 
time  of  the  child's  birth  remains  that  of  the  child  until  he  acquires  one  in  his 
own  right ;  and  the  child  does  not,  by  derivation,  take  a  settlement  acquired 
by  the  mother  after  his  birth,7  especially  where  the  new  settlement  of  the 


T.  N.  S.  442,  48  J.  P.  566;  Northwich  Union  v. 
Si.  Pancras  Union,  22  Q.  B.  D.  164,  58  L.  J. 
M.  C.  73- 

New  Hampshire,  —  Bath  v.  Haverhill,  2  N. 
H.  555;  South  Hampton  v.  Hampton  Falls,  n 
N.  H.  134. 

New  York.— Delavergne  v.  Noxon,  14  Johns. 
(N.  Y.)  333- 

Pennsylvania.  —  Guardians  of  Poor  v.  Over- 
seers of  Poor,  6  S.  &  R.  (Pa.)  562. 

Vermont.  —  Manchester  v.  Springfield,  15  Vt. 
385;  Burlington  v.  Essex,  19  Vt.  91. 

See  also  the  title  Bastardy,  vol.  3,  p.  894. 

1.  Fraud  of  Poor  Officers. — Rex  v.  St.  Nicholas, 
2  B.  &  C.  SSg.  9  E.  C.  L.  267;  Tevvksbury  v. 
Twining,  2  Bulst.  349;  Masters  v.  Child,  3 
Salk.  66;  Rex  v.  Mattersey,  4  B.  &  Ad.  211,  24 
E.  C.  L.  49;  Plymouth  v.  Windsor,  7  Vt.  327. 
See  also  Burlington  v.  Essex,  19  Vt.  91. 

A  woman  having  no  settlement  in  the  state, 
but  then  residing  in  the  town  of  W.,  being 
pregnant  of  a  bastard,  was,  by  order  of  the 
overseers  of  W.,  removed  into  the  town  of  B. 
in  order  that  the  child  might  be  there  born, 
and  it  was  there  born.  It  was  held  that  for 
the  purposes  of  settlement  the  child  should  be 
treated  as  if  born  in  W.  Plymouth  v. Windsor, 
7  Vt.  327 

2.  Rex  v.  Mattersey,  1  N.  &  M.  49,  4  B.  & 
Ad.  211,  24  E.  C.  L.  49. 

3.  Birth  of  Bastard  During  Removal  of  Mother. 
—  Rex  v.  Halifax,  2  B.  &  Ad.  211,  22  E.  C.  L. 
61;  Rex  v.  St.  Nicholas,  2  B.  &  C.  889,  9  E. 
C.  L.  267. 

4.  Rex  v.  Halifax,  2  B.  &  Ad.  211,  22  E.  C. 
L.  61. 

5.  Connecticut  Rule.  —  Woodstock  v.  Hooker, 
6  Conn.  36;  Canaan  v.  Salisbury,  1  Root 
(Conn).  156;  Hebron  v.  Marlborough,  2  Conn. 
19;  Windsor  v  Hartford,  2  Conn.  356;  Dan- 
bury  v.  New  Haven,  5  Conn.  586;  Oxford  v. 
Bethany,  19  Conn.  231;  New  Haven  v.  Hun- 
tington, 23  Conn.  30;  Windham  v.  Lebanon, 


51  Conn.  319;  Sterling  v.  Plainfield,  4  Conn. 
114;  Guilford  v.  Oxford,  9  Conn.  321;  New 
Haven  v.  Newtown,  12  Conn.  165;  Bethlem  v. 
Roxbury,  20  Conn.  298.  See  also  the  title 
Bastardy,  vol.  3,  p.  894. 

6.  Statutory  Provisions  —  Settlement  of  Mother 
—  England.  —  Reg.  v.  St.  Mary.  4  Q.  B.  581, 
45  E.  C.  L.  581,  2  Gale  &  D.  686,  7  Jur. 
440,  12  L.  J.  M.  C.  68;  Tenterden  Poor  Law 
Union  v.  St.  Mary,  47  L.  J.  M.  C.  81. 

Maine.  —  Sidney  v.  Winthrop,  5  Me.  123; 
Biddeford  v.  Saco,  7  Me.  270;  Fayette  v.  Leeds, 
10  Me.  409;  Houlton  v.  Lubec,  35  Me.  411; 
Hallowell  v.  Augusta,  52  Me.  216;  Howland 
v.  Burlington,  53  Me.  54;  Raymond  v.  North 
Berwick,  60  Me.  114. 

Massachusetts.  —  Blackstone  v.  Seekonk,  8 
Cush.  (Mass.)  75;  Petersham  v.  Dana,  12 
Mass.  429;  Boylston  v.  Princeton,  13  Mass. 
381;  North  Bridgewater  v.  East  Bridgewater, 
13  Pick.  (Mass.)  303;  Andover  v.  Canton,  13 
Mass.  550;  Newton  v.  Braintree,  14  Mass.  382. 

New  Hampshire.  —  Dorchester  v.  Deerfield, 
3  N.  H.  316,  Merrimack  v.  Hillsborough,  19 
N.  H.  550:  Warren  v.  Glynn,  36  N.  H.  424. 

New  Jersey.  —  Nottingham  v.  Amwell,  21  N. 
J.  L.  27;  Paterson  v.  Overseers  of  Poor,  23  N. 
J.  L.  394;  Martin  v.  Stanaback,  53  N.  J.  L.  529. 

New  York.  —  Overseers  of  Poor  v.  Overseers 
of  Poor,  17  Johns.  (N.  V.)  41. 

Pennsylvania.  —  Overseers  of  Poor  v.  Licking 
Tp.,  1  Penny.  (Pa.)  475;  Crossley  v.  Demon,  2 
Leg.  Opin.  (Pa.)  161 ;  Overseers  of  Poor  v. 
Overseers  of  Poor,  48  Pa.  St.  402;  Lower 
Augusta  v.  Selinsgrove,  64  Pa.  St.  166. 

Vermont.  — Burlington  v.  Essex.  19  Vt.  91; 
Cabot  v.  Washington,  41  Vt.  168;  Morristown 
v.  Fairfield,  46  Vt.  33;  Pittsford  v.  Chittenden, 
58  Vt.  49. 

7.  Change  of  Settlement  of  Mother  —  Maine.  — 
Sidney  v.  Winthrop,  5  Me.  123;  Biddeford  v. 
Saco,  7  Me.  270;  Fayette  v.  Leeds,  10  Me.  409; 
Houlton  v.  Lubec,  35  Me.  411;  Hallowell  v. 
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mother  is  acquired  by  marriage.1  Under  statutes,  however,  which  provide 
that  illegitimate  children  shall  have  and  follow  the  settlement  of  their  mother, 
their  settlement  changes  with  the  settlement  of  their  mother  acquired  in  her 
own  right;3  and  this  has  also  been  held  true  though  the  subsequent  settle- 
ment of  the  mother  was  a  derivative  one  acquired  by  marriage.3  On  the  death 
of  the  mother  the  child's  settlement  does  not  revert  back  to  his  place  of 
birth,  but  he  retains  the  last  settlement  of  the  mother.4 

Mother  Unsettled  —  Place  of  Birth,  —  Where  the  mother  of  the  illegitimate  child 
was  unsettled  and  has  acquired  no  new  settlement,  the  statutes  providing  for 
the  settlement  of  illegitimate  children  when  the  mother  is  unsettled  do  not 
prevent  the  child  from  acquiring  a  birth  settlement.5 

cc  Proof  of  Legitimacy.  —  Where  actual  descent  from  the  father  is  shown, 
very  slight  evidence  will  be  sufficient  in  the  first  instance  to  establish  the 
legitimacy  and  cast  upon  the  child  his  father's  settlement.6 

(4)  Slaves.  —  Slaves  were  deemed  to  be  settled  at  the  place  where  their 
masters  were  settled,7  and  upon  manumission  they  retained  such  settlement.8 

Children  of  Slaves.  —  Where  the  parents  were  slaves,  they  were  incapable  of 
transmitting  a  derivative  settlement  to  their  children  though  the  children  were 


Augusta,  52  Me.  216;  Raymond  v.  North  Ber- 
wick, 60  Me.  114.. 

Massachusetts.  —  Boylston  v.  Princeton,  13 
Mass.  381. 

New  Hampshire.  —  Dorchester  v.  Deerfield, 
3  N.  H.  316. 

New  Jersey.  —  Nottingham  v.  Amwell,  21  N. 
J.  L.  27;  Martin  v.  Stanaback,  53  N.  J.  L.  529. 

Pennsylvania.  —  Overseers  of  Poor  v.  Licking 
Tp.,  1  Penny.  (Pa.)  475;  Crossley  v.  Demott,  2 
Leg.  Opin.  (Pa.)  161. 

Vermont.  —  Burlington  v.  Essex,  19  Vt.  91. 

Under  a  New  Jersey  statute  providing  that  a 
bastard  should  be  deemed  to  be  settled  at  the 
last  legal  settlement  of  the  mother,  it  was  held 
that,  the  bastard's  settlement  was  fixed  by  the 
settlement  of  the  mother  at  the  time  of  its 
birth,  and  did  not  change  with  a  subsequent 
change  in  the  mother's  settlement.  Notting- 
ham v.  Amwell,  21  N.  J.  L.  27.  Contra,  in 
New  York,  Overseers  of  Poor  v.  Overseers  of 
Poor,  17  Johns.  (N.  Y.)  41. 

In  Maine  it  has  been  held  that  illegitimate 
children,  under  age,  living  with  their  mother 
on  March  21,  1821,  the  date  of  the  Settlement 
Act,  did  not  follow  a  new  settlement  acquired 
by  her  by  residence  on  that  day  in  some  town 
in  Maine,  but  retained  the  settlement  which 
she  had  at  their  birth.  Biddeford  v.  Saco,  7 
Me.  270;  Hillowell  v.  Augusta,  52  Me.  216. 

1.  Burlington  v.  Essex,  19  Vt.  91;  Newport 
v.  Derby,  22  Vt.  553. 

2.  Reg.  v.  Sutton  le  Brailes,  5  El.  &  Bl.  814, 
85  E.  C.  L.  814,  2  Jur.  N.  S.  210,  25  L.  J.  M.  C. 
57;  North  Bridgewater  v.  East  Bridgewater, 
13  Pick.  (Mass.)  303;  Petersham  v.  Dana,  12 
Mass.  429.  See  also  Morristown  v.  Fairfield, 
46  Vt.  33. 

3.  Reg.  v.  St.  Mary,  4  Q.  B.  581,  45  E.  C.  L. 
581;  North  Bridgewater  v.  East  Bridgewater. 
13  Pick.  (Mass.)  303;  Newton  v.  Braintree,  14 
Mass.  382;  Overseers  of  Poor  v.  Overseers  of 
Poor,  17  Johns.  (N.  Y.)4T-  Compare  Manches- 
ter Tp.  v.  St.  Pancras.  4  Q.  B.  D.  409;  Reg.  v. 
Portsea  Union,  7  Q.  B.  D.  384,  50  L.  J.  M.  C. 
144;  Newport  v.  Derby,  22  Vt.  553;  Morristown 
v.  Fairfield,  46  Vt.  33. 

4.  Reg.  v.  Sutton  le  Brailes,  5  El.  &  Bl.  814, 


85  E.  C.  L.  814.  Compare  Bodenham  v.  St. 
Andrews,  1  El.  &  Bl.  465,  72  E.  C.  L.  465,  17 
Jur.  206,  22  L.  J.  M.  C.  39. 

5.  Mother  Unsettled.  —  Houlton  v.  Lubec,  35 
Me.  411;  McCoy  v.  Overseer  of  Poor,  37  N.  J. 
L.  133;  Marlin  v.  Slanaback,  53  N.  J.  L.  529; 
Wynkoop  v.  Overseer  of  Poor,  3  Johns.  (N.  Y.) 
15;  State  v.  McQuaig,  63  N.  Car.  550. 

If  the  mother  has  a  settlement  in  another 
state,  but  not  where  the  child  is  born,  the  child 
will  be  settled  at  the  place  of  birth,  unless, 
under  the  laws  of  such  other  state,  it  takes  its 
mother's  settlement  there.  Hebron  v.  Marl- 
borough, 2  Conn.  18. 

6.  LandafI  v.  Atkinson,  8  N.  H.  532. 

7.  Slaves.  —  Bolton  v.  Haddam,  2  Root 
(Conn.)  517;  Shelburne  v.  Greenfield,  2  Dane 
Abr.  412;  Winchendon  v.  Hatfield,  4  Mass.  123; 
Springfield  v.  Wilbraham,  4  Mass.  493;  Digh- 
ton  v.  Freetown,  4  Mass.  539;  Salem  v.  Hamil- 
ton, 4  Mass.  676;  Stockbridge  v.  West  Stock- 
bridge,  14  Mass.  257;  Milford  v.  Bellingham, 
16  Mass.  108;  Edgartown  v.  Tisbury,  10  Cush. 
(Mass.)4o8;  Overseers  of  Poor  v.  Overseers  of 
Poor,  3  Binn.  (Pa.)  22;  Overseers  of  Poor  v. 
Overseers  of  Poor,  6  S.  &  R.  (Pa.)  103.  See 
also  Overseers  of  Poor  v.  Overseers  of  Poor, 
15  Johns.  (N.  Y.)  2S3. 

In  ATew  Jersey  it  was  held,  under  a  statute 
providing  for  the  settlement  of  manumined 
slaves  and  slaves  of  insolvent  masters,  without 
provision  for  the  settlement  of  slaves  of  solvent 
masters,  that  a  slave  of  a  solvent  master  who 
had  removed  from  the  state  could  not  be  con- 
sidered as  settled  at  the  last  place  of  settle- 
ment of  the  master,  but  must  be  deemed  to  be 
unsettled.  Overseers  of  Poor  v.  Overseers  of 
Poor,  8  N.  J.  L.  64;  Morris  Tp.  v.  Warren  Tp. 
26  N.  J.  L.,  312. 

If  a  Slave  Was  Hired  as  a  Servant  Merely,  and 
not  held  in  slavery,  he  derived  no  new  settle- 
ment from  his  new  master.  Stockbridge  v. 
West  Stockbridge,  12  Mass.  400. 

8.  Bolton  v.  Haddam,  2  Root  (Conn.)  517; 
Dighton  v.  Freetown,  4  Mass.  539;  Andover 
v.  Canton,  13  Mass.  547;  Overseers  of  Poor  v. 
Overseers  of  Poor,  8  N.  J.  L.  64  (express  stat- 
utory provision). 

990  Volume  XXII. 


Settlement  of  Paupers.  POOR  AND  POOR  LA  WS. 


Lobs  of  Settlement. 


born  free.1  Such  children  were  deemed  to  be  settled  at  their  place  of  birth,* 
and  did  not  derive  any  settlement  from  the  master  of  their  parents.3 

5.  Loss  of  Settlement.  —  As  a  general  rule,  a  person's  settlement  is  not  lost 
except  upon  his  acquisition  of  a  new  settlement,  the  policy  of  the  law  being 
that  all  persons,  so  far  as  possible,  shall  have  a  settlement  for  pauper 
purposes.4 

Acquisition  of  New  Settlement.  —  A  pauper  cannot  have  two  settlements  at  the 
same  time,  and  upon  the  acquisition  of  a  new  settlement  a  prior  settlement 
is  lost;  5  and  this,  it  has  been  held,  though  the  new  settlement  is  acquired  in 
another  state.6  In  a  number  of  cases,  however,  it  has  been  held  that  the 
acquisition  of  a  settlement  in  another  state  does  not  affect  the  person's  settle- 
ment in  the  state  of  the  forum,  and  upon  his  return  to  the  state  he  is  to  be 

1.  Children  of  Slaves.  —  Windsor  v.  Hartford, 
2  Conn.  356;  Edgartown  v.  Tisbury,  10  Cush. 
(Mass.)  408;  Andover  v.  Canton,  13  Mass.  547; 
Lanesborough  v.  Westfield,  16  Mass.  74;  Mor- 
ris Tp.  v.  Warren  Tp.,  26  N.  J.  L.  312. 

The  Issue  of  a  Marriage  Between  a  Slave  and 
a  Free  Woman  were  seuled  in  their  mother's 
last  legal  place  of  settlement,  as  the  father  was 
incapable  of  lransmitting  a  settlement  tc  the 
child  though  by  statute  such  child  was  legiti- 
mate. Overseers  of  Poor  v.  Overseers  of 
Poor,  20  Johns.  (N.  Y.)  1. 

2.  Windsor  v.  Hartford,  2  Conn.  356;  Cad- 
wallader  v.  Durham,  46  N.  J.  L.  53.  Compare 
Edgartovvn  v.  Tisbury,  10  Cush.  (Mass.)  408; 
Lanesborough  v.  Westfield,  16  Mass.  74. 

3.  Edgartovvn  v.  Tisbury,  10  Cush.  (Mass.) 
408;  Andover  v.  Canton,  13  Mass.  547;  Lanes- 
borough v.  Westfield,  16  Mass.  74. 

4.  Loss  of  Settlement  —  England.  —  Rex  v. 
St.  Botolph,  1  Burr.  Sett.  Cas.  370. 

Connecticut.  —  Norwich  v.  Windham,  I  Root 
(Conn.)  232. 

Maine.  —  Phillips  v.  Kingfield,  iq  Me.  375, 
36  Am.  Dec.  760. 

Massachusetts.  —  Chelsea  v.  Maiden,  4  Mass. 
131;  Dalton  v.  Barnardston,  9  Mass.  201; 
Townsend  v.  Billerica,  10  Mass.  411;  Canton 
v.  Bentley,  11  Mass.  441. 

New  Hampshire.  —  Hanover  v.  Weare,  2  N. 
H.  131;  Landaff  i>  Atkinson,  8  N.  H.  532; 
Peterborough  v.  Lancaster,  14  N.  H.  382. 

New  Jersey.  —  Bateman  v.  Mathes,  54  N.  J. 
L.  536. 

New  York. — Sitterly  v.  Murray,  (County 
Ct.)  63  How.  Pr.  (N.  Y.)  367, 

Pennsylvania.  —  Rouse  v.  Directors  of  Poor, 
169  Pa.  St.  116. 

Settlement  Not  Affected  by  Change  of  Residence. 

—  Phillips  v.  Kingfield,  19  Me.  375,  36  Am. 
Dec.  760;  Princeton  v.  West  Boylston,  15 
Mass.  257;  Dalton  v.  Hinsdale,  6  Mass.  501; 
Maiden  v.  Melrose,  125  Mass.  304;  Worcester 
v.  Springfield,  127  Mass.  540;  Sitterly  v.  Mur- 
ray, (County  Ct.)  63  How.  Pr.  (N.  Y.)  367. 

Settlement  Not  Affected  by  Removal  from  State. 

—  Middleoorough  v.  Clark,  2  Pick.  (Mass.)  28; 
Townsend  v.  Billerica,  10  Mass.  411 ;  Hanover 
v.  Weare,  2  N.  H.  131 ;  Rouse  v.  Directors  of 
Poor,  169  Pa.  St.  116;  PoorDist.  v.  Poor  Dist., 
1  Lane.  L.  Rev.  347;  Overseers  of  Poor  v. 
Overseers  of  Poor,  20  W.  N.  C.  (Pa.)  81 ;  Brain- 
trim  Tp.  Overseers  v.  Windham  Tp.  Overseers, 
10  Pa.  Co  Ct.  250.  See  also  Gran  ville  v.  Han- 
cock, 69  Vt.  205. 

In  New  York  a  former  statute  provided  that 
a  person  should  lose  his  settlement  by  his 


continued  absence  therefrom  for  one  year. 
Onondaga  v.  Syracuse,  (County  Ct.)  22  Misc. 
(N.  Y.)  265;  Syracuse  v.  Onondaga  County,  55 
N.  Y.  Supp.  634,  25  Misc.  (N.  Y.)  371.  And 
this  statute  was  held  to  apply  though  during 
such  absence  the  person  did  not  acquire  a 
new  settlement,  and  though  also  during  such 
absence  the  pauper  received  aid  from  the  poor 
district  in  which  he  was  settled.  People  v. 
Maynard,  160  N.  Y.  453  dismissing  appeal  from 
42  N.  Y.  App.  Div.  579;  Matter  of  Hawks, 
(County  Ct.)  26  Misc.  (N.  Y .)  359. 

Under  a  Similar  Statute  in  Wisconsin  it  has 
been  held,  however,  that  the  "  voluntary  and 
uninterrupted  "  absence  for  a  year  by  which 
a  settlement  may  be  lost  does  not  include  an 
absence  during  which  the  town  in  which  the 
pauper  is  settled  supports  him  in  another 
place.  Scott  v.  Clayton,  51  Wis.  185;  Stat. 
Wis.  (189S),  §  1500. 

5.  Acquisition  of  New  Settlement  —  Connecticut. 
—  Hebron  v.  Colchester,  5  Day  (Conn.)  169; 
Bethlem  v.  Roxbury,  20  Conn.  301. 

Maine.  —  Monson  v.  Fairfield,  55  Me.  117. 
Massachusetts.  —  Mendon  v.  Bellingham,  1 
Pick.   (Mass.)    153;  Boston  v.  Warwick,  132 
Mass.    519;    Granville  v.  Southampton,  138 
Mass.  256. 

New  Jersey.  —  Bateman  v.  Mathes,  54  N.  J. 
L.  536. 

Rhode  Island. — West  Greenwich  v.  Warwick, 
4  R.  I.  136. 

6.  New  Settlement  Acquired  in  Another  State.  — 

Middletown  v.  Lyme,  5  Conn.  95;  Bethlem  v. 
Roxbury,  20  Conn.  301;  Marlborough  v.  Sis- 
son,  23  Conn.  53;  Matter  of  Chapman,  (County 
Ct.)  15  Misc.  (N.  Y.)2g6;  Crane  Tp.  v.  Antrim 
Tp.,  12  Ohio  St.  430;  Juniata  County  v.  Over- 
seers of  Poor.  107  Pa.  St.  68;  Overseers  of 
Poor  v.  Overseers  of  Poor,  114  Pa.  St.  394; 
Plumcreek  Tp.  v.  Elderton,  129  Pa.  St.  626; 
Braintrim  Tp.  Overseers  v.  Windham  Tp. 
Overseers,  10  Pa.  Co.  Ct.  250;  Overseers  of 
Poor  v.  Overseers  of  Poor,  (Pa.  1887)  g  All. 
Rep.  446.  See  also  Stillwell  v.  Kennedy,  51 
Hun  (N.  Y.)  114;  Overseers  of  Poor  v.  Over- 
seers of  Poor,  87  Pa  St.  2q4. 

Under  the  Connecticut  statute  (Gen.  Stat. 
1888,  §  3308)  which  provides  that  any  person 
having  a  legal  settlement  in  this  state,  and  ac- 
quiring a  settlement  in  another  state,  and  after- 
wards returning  to  this  state  and  becoming  a 
pauper,  shall  be  supported  by  the  town  where 
he  had  his  last  legal  settlement  in  this  state, 
the  pauper  retains  a  settlement  in  such  town 
for  himself  and  his  family.  Morris  v.  Ply- 
mouth, 34  Conn.  272. 
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deemed  settled  at  the  same  place  at  which  he  was  settled  before  his  departure.1 
Power  of  Legislature.  —  The  legislature  has  full  power  to  abolish  or  change 

the  settlements  of  paupers.3 

Presumption  as  to  Continuance  of  Settlements.  —  Where  a  pauper's  settlement  is 

shown  once  to  have  been  in  a  particular  town  or  poor  district,  it  is  presumed 

to  have  continued  there  until  the  acquisition  of  a  settlement  in  another  place 

is  shown.3 

6.  Proof  of  Settlement  —  a.  Admissibility  OF  Evidence.  —  The  general 
rules  of  evidence  are,  of  course,  applicable  with  regard  to  the  proof  of  settle- 
ment.4 Thus,  town  books  and  records  have  been  admitted  in  evidence  to 
prove  the  settlement  of  a  pauper,5  and  recitals  in  ancient  deeds  and  other 
instruments  have  been  held  to  be  admissible  in  evidence  to  show  the  place  of 
residence  of  the  grantor.6  But  declarations  of  a  deceased  person  have  been 
held  to  be  inadmissible  to  show  his  place  of  birth.7  General  reputation  as  to 
the  residence  of  a  pauper  has  been  held  to  be  admissible.8  And  testimony 
of  old  inhabitants  of  a  town  that  they  had  never  known  the  pauper  has  been 
held  to  be  admissible  to  show  that  he  did  not  have  a  settlement  in  the  town.9 

Admissions  and  Declarations  of  Poor  Officers.  —  Admissions  or  declarations  of  town 
officers,  not  connected  with  any  official  act,  are  inadmissible  in  evidence 
against  the  town  upon  the  question  of  a  pauper's  settlement,10  but  admissions 
of  poor  officers  in  the  exercise  of  their  powers  in  regard  to  the  settlement  of 
paupers  have  been  admitted  against  their  towns  to  prove  the  paupers'  settle- 
ment.11 

b.  Burden  of  Proof.  —  In  a  suit  or  proceeding  involving  the  settlement 
of  a  pauper,  the  burden  is  upon  the  party  alleging  that  the  pauper  was  settled 
in  a  particular  town  or  district  to  prove  such  fact.13 

c.  Power  of  Poor  Officers  to  Fix  Settlement.  —  Poor  officers  have 
not,  under  their  general  powers,  authority  to  fix  by  agreement  the  settlement 
of  a  pauper,  and  an  agreement  in  this  regard  is  not  binding  upon  their  town 
or  poor  district  or  upon  the  pauper.13  So  they  have  no  power  to  submit  to 
arbitration  the  question  of  a  pauper's  settlement.14 

d.  Estoppel  to  Deny  Settlement  —  (i)  In  General.— The  doctrine  of 

1.  Payne  v.  Dunham,  29  111.  125;  Townsend  Voting  Lists.  —  Belmont  v.  Vinalhaven,  82 
v.  Billerica,  10  Mass.  411 ;  Canton  v.  Bentley,  Me.  524. 

11  Mass.  441;    Wilbraham  v.  Sturbridge,  6  Mutilation  of  Town  Books. — Pittsfield  v.  Barn- 

Cush.  (Mass.)  61;  Hanover  v.  Weare,  2  N.  H.  stead,  40  N.  H.  478. 

131;  Landaff  v.  Atkinson,  8  N.  H.  532;  Peters-  6.  Greenfield  v.  Camden,  74  Me.  56;  Ward 

borough  v.  Lancaster,  14  N.  H.382;  Overseers  v.  Oxford,  8  Pick.  (Mass.)  476. 

of  Poor  v.  Overseers  of  Poor,  1  Vt.  464.    Com.  Marriage  Certificate.  —  Shutesbury  v.  Hadley, 

pare  Somerset  v.  Rehoboth,  6  Cush.  (Mass.)  320.  133  Mass.  242. 

2.  Power  of  Legislature.  —  Rangeley  v.  Bow-  7.  Greenfield  v.  Camden,  74  Me.  56. 
doin,  77  Me.  592;  Ex  p.  Madbury,  17  N.  H.  8.  Albion  v.  Maple  Lake,  71  Minn.  503. 
569;  Barnslead  v.  Alton,  32  N.  H.  245;  North-  9.  Thomas  v.  Ross,  8  Wend.  (N.  Y.)  672. 
field  v.  Merrimack  County,  43  N.  H.  165.    See  10,  Admissions  and  Declarations  of  Poor  Officers, 
also  Atington  v.  Duxbury,  105  Mass.  287.  —  Brighton  v.  St.  Albans,  77  Me.  177. 

3.  Presumption  as  to  Continuance  of  Settlements.  11.  Harpswell  z-.Phipsburg,  29  Me.  313;  Fair- 
—  Marlborough  v.  Sisson,  23  Conn.  53;  Mon-  field  v.  Oldtown.  73  Me.  573;  Canaan  v.  Han- 
son v.  Fairfield,  55  Me.  119;  Bowdoinham  v.  over,  47  N.  H.  215;  Barre  v.  Morristown,  4  Vt. 
Phippsburg,  63  Me.  497:  Etna  v.  Brewer,  78  574.  Compare  Dartmouth  v.  Lakeville,  7  Allen 
Me.  377;   Worcester  v.  Wilbraham,  13  Gray  (Mass.)  284. 

(Mass.)  586;  Oakham  v.  Sutton,  13  Met.  (Mass.)  12.  Burden  of  Proof. — Middlebury  v.  Bethany, 

192.  Chicopee  v.  Whately,  6  Allen  (Mass.)  508 ;  32  Conn.  73;  Dana  v.  Petersham,  107  Mass. 

Ashland  v.  Marlborough,  106  Mass.  266;  New-  598;  Oakham  v.  Sutton,  13  Met.  (Mass.)  192; 

fane  v.  Dummerston,  34  Vt.  184.    See  also  Slate  v.  Foster,  23  N.  H.  348,  55  Am.  Dec.  191. 

Sterling  v.  Plainfield,  4  Conn.  114.  Compare   Laurence   County  v.  Overseers  of 

4.  See  generally  the  title  Evidence,  vol.  n,  Poor,  13  W.  N.  C.  (Pa.)  531. 

p.  484,  and  the  cross-references  there  given.  13.  Power  of  Poor  Officers. —  Peru  v.  Turner, 

5.  Evidence  to  Prove  Settlement.  —  Corinna  v.  10  Me.  185;  New  Vineyard  v.  Harpswell,  33  Me. 
Hartland,  70  Me.  355;  Greenfield  v.  Camden,  193;  Brewster  v.  Harwich,  4  Mass.  278;  Clif- 
74  Me.  56;  West  Boylston  v.  Sterling,  17  Pick.  ford  Poor  Dist.  v.  Gibson  Poor  Dist.,  14  Pa. 
(Mass.)  126;  West  Bridgewater  v.  Wareham,  Co.  Ct.  327.  See  also  Veazie  v.  Howland,  47 
138  Mass.  305;  East  Greenwich  v.  Warwick,  Me.  127. 

4  R.  I.  138.  14.  Griswold  v.  North  Stonington,  5  Conn. 
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estoppel  has  frequently  been  asserted  to  prevent  one  town  or  poor  district 
from  denying  that  a  pauper  was  settled  in  the  town.  Such  an  estoppel,  how- 
ever, cannot  be  based  on  admissions  made  under  an  excusable  mistake, 
especially  where  the  means  of  knowledge  were  equally  open  to  all  parties.1 

(2)  Effect  of  Furnishing  Supplies.  —  A  town  or  poor  district  is  not  estopped 
to  contest  the  settlement  of  a  pauper  by  the  mere  fact  that  it  has  furnished 
supplies  and  support  for  the  pauper.2  Still,  this  fact  is  evidence  of  the 
pauper's  settlement  in  the  town.3 

(3)  Adjudications  as  to  Settlements. — Adjudications  in  proceedings  between 
towns  or  poor  districts  for  the  removal  of  paupers  or  for  recovery  for  sup- 
plies furnished  by  one  town  to  a  pauper  alleged  to  have  been  settled  in 
another  town  have  been  held  to  be  conclusive  between  the  parties  to  the  suit 
in  subsequent  proceedings  as  to  the  settlement  of  the  pauper.*  Such  adjudi- 
cations, however,  are  conclusive  as  between  the  parties  to  the  proceedings 
alone.5 

(4)  Failure  to  Answer  Notice  from  Other  Town  or  Poor  District.  —  Statutes 
in  some  jurisdictions  have  expressly  provided  that  where  a  pauper  residing 
in  a  town  or  poor  district  other  than  that  of  his  legal  settlement  is  in  need  of 
relief,  and  relief  is  furnished  by  such  town  or  poor  district,  it  may  send  to  the 
town  in  which  the  pauper  is  supposed  to  be  legally  settled  notice  that  relief 
is  being  furnished,  or  requesting  the  removal  of  the  pauper,  and  on  failure 
of  the  town  or  poor  district  so  notified  to  answer  such  notice  within  a  speci- 
fied time,  stating  its  objections  to  the  claim  and  request  for  removal,  it  shall 
be  precluded  from  questioning  the  settlement  of  the  pauper.6 


367.  See  also  Haddam  v.  East  Lyme,  54 
Conn.  38. 

1.  Estoppel. —  Clinton  v.  Haddam,  50  Conn. 
86. 

2.  Supporting  Pauper.  —  Rex  v.  Coleorton,  1 
B.  &  Ad.  25,  20  E.  C.  L.  337;  Rex  v.  Chadder- 
ton,  2  East  27;  New  Vineyard  v.  Harpswell, 
33  Me.  193;  Weld  v.  Farmington,  68  Me.  301; 
Bridgewater  v.  Dartmouth,  4  Mass.  273;  Still- 
water v.  Green,  9  N.  J.  L.  59;  Overseer  of 
Poor  v.  Overseer  of  Poor,  56  N.  J.  L.  240; 
Barre  v.  Morristown,  4  Vt.  574;  Ludlow  v. 
Weathersfield,  18  Vt.  39. 

3.  England.  —  Rex  v.  Trowbridge,  7  B.  &  C. 
252,  14  E.  C.  L.  39,  1  M.  &  R.  7;  Rex  v.  Ed- 
winstowe,  8  B.  &  C.  671,  15  E.  C.  L.  327;  Reg. 
v.  St.  Mary,  3  N.  Sess.  Cas.  714,  12  Q.  B.  38, 
64  E.  C.  L.  38,  14  Jur.  242,  ig  L.  J.  M.  C.  39; 
Reg.  v.  Crondall,  10  Q.  B.  812,  59  E.  C.  L.  812, 
16  L.  J.  M.  C.  175;  Reg.  v.  Wigan,  14  Q.  B. 
287,  68  E.  C.  L.  287,  3  N.  Sess.  Cas.  670,  13 
Jur.  1052,  19  L.  J.  M.  C.  18.  Compare  Reg.  v. 
St.  Giles-in-the-Fields,  5  Q.  B.  872,  48  E.  C.  L. 
872,  Dav.  &  M.  110,  1  N.  Sess.  Cas.  137,  8  Jur. 
467,  13  L.J.  M.  C.  89;  Rex  v.  Chatham,  8  East 
498. 

Connecticut.  —  Connecticut  Hospital  for  In- 
sane v.  Broolcfield,  69  Conn.  1. 

Maine.  —  Harpswell  v.  Phipsburg,  29  Me. 
313;  Weld  v.  Farmington,  68  Me.  301. 

Massachusetts.  —  Ward  v.  Oxford,  8  Pick. 
(Mass.)  476. 

New  Hampshire.  —  Thornton  v.  Campton,  18 
N.  H.  20. 

Vermont  — Barre  v.  Morristown,  4  Vt.  574. 

4.  Adjudications  as  to  Settlements. —  Bangor 
v.  Brunswick,  33  Me.  352;  Oxford  v.  Paris,  33 
Me.  179;  Jay  v.  Carthage,  53  Me.  128;  Shirley 
v.  Lunenburg,  11  Mass.  379;  Wenham  v.  Essex, 
103  Mass.  117;  Overseers  of  Poor  v.  Lawrence 


22  C.  of  L. — 63 


County,  3  Penny.  (Pa.)  259;  Tiverton  v.  Fall 
River,  7  R.  I.  T82;  Charleston  v.  Lunenburgh, 
23  Vt.  525;  Chester  v.  Wheelock,  28  Vt.  554. 
See  also  Bangor  v.  Brunswick,  30  Me.  398;  La 
Grange  Tp.  v.  Superintendents  of  Poor,  115 
Mich.  181;  Concord  v.  Merrimack  County.  60 
N.  H.  521;  Ex  p.  Dow,  1  Cow.  (N.  Y.)  205; 
People  7/.  Oswego  County,  2  Wend.  (N.  Y.) 
291;  In  re  Blewitt,  11  Phila.  (Pa.)  652,  32  Leg. 
Inl.  (Pa.)  336;  Sandgate  v.  Rupert,  67  Vt.  258. 

Appeal  from  Order  of  Removal.  —  People  v. 
Cayuga  County,  2  Cow.  (N.  Y.)  530;  Overseers 
of  Poor  v.  Overseers  of  Poor,  17  Johns.  (N. 
Y.)89. 

5.  Braintree  v.  Hingham,  17  Mass.  432; 
Shutesbury  v.  Hadley,  133  Mass.  242;  Jenkins 
Tp.  v.  Paradise  Tp.,  8  Pa.  Co.  Ct.  164. 

6.  Failure  to  Answer  Notice. —  Kennebunkport 
v.  Buxion,  26  Me.  61;  Palmyras.  Prospect,  30 
Me.  211;  Ellsworth  v.  Houlton,  48  Me.  416; 
Holden  v.  Glenburn,  63  Me.  579;  Northfield 
v.  Taunton,  4  Met.  (Mass.)  433;  Petersham  v. 
Coleraine,  9  Allen  (Mass.)  91;  Marshpee  v. 
Edgartown.  23  Pick.  (Mass.)  156;  Topsham 
v.  Harpswell,  1  Mass.  518;  Shelburne  v.  Buck- 
land,  124  Mass.  117;  Bridgewater  v.  Dartmouth, 
4  Mass.  273;  Westminster  v.  Bernardston,  8 
Mass.  104;  Newton  v.  Randolph,  16  Mass. 
426;  Braintree  v.  Hingham,  17  Mass.  432; 
Wendham  v.  Essex,  103  Mass.  117;  New 
Bedford  v.  Hingham,  117  Mass.  445;  Easton 
v.  Wareham,  131  Mass.  10. 

In  Maine  it  has  been  held  that  the  provision 
that  if  the  notice  be  not  answered  within  two 
months  the  defendant  town  shall  be  barred 
from  contesting  the  question  of  settlement 
does  not  apply  to  cases  where  the  settlement 
can  be  shown  to  be  in  the  town  giving  the  no- 
tice. Turner  v.  Brunswick,  5  Me.  31;  Kenne- 
bunkport v.  Buxton,  26  Me.  61. 
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III.  Removal  of  Paupers  —  1.  General  Power  of  Removal.  —  In  many  juris- 
dictions the  statutes  expressly  provide  for  proceedings  by  which  a  pauper 
who  becomes  a  public  charge,  or  is  likely  to  become  so,  in  a  town,  etc.,  other 
than  that  in  which  he  is  legally  settled  may  be  removed  to  the  place  of  his 
settlement.1  This  power  of  removal,  being  a  power  given  by  statute,  cannot 
be  exercised  in  any  cases  except  those  especially  authorized.2  The  fact 
that  the  town  to  which  the  removal  of  the  pauper  is  sought  has  provided  a 
place  for  his  support  and  requested  his  return  will  not  bar  a  proceeding  by 
the  town  in  which  he  resides  to  compel  his  removal.3 

Compliance  with  statutory  Requirement. — In  proceedings  for  the  removal  of  paupers 
a  strict  compliance  with  the  requirements  of  the  statute  is  necessary.4 

2.  Who  Are  Removable  —  a.  In  General.  —  The  question  who  are 
removable  under  the  pauper  acts  is  a  matter  of  statutory  regulation,  and  as 
every  person  should  be  permitted  to  take  up  his  abode  where  his  inclination 
directs,  only  those  persons  who  fall  within  the  provisions  of  the  statute  are 
subject  to  removal.5 

b.  Persons  Chargeable.  — ■  Where  the  statutes  provide  for  the  removal 
of  persons  who  become  chargeable  as  paupers,  it  is  necessary  that  they  should 
be  actually  chargeable  before  their  removal  is  authorized ;  the  fact  that  they 
are  likely  to  become  chargeable  is  not  sufficient.6 

c.  Persons  Likely  to  Become  Chargeable.  — Some  statutes  provide 

500,  quoting  with  approval  Freeport  v.  Stephen- 
son County,  41  III.495. 

3.  Guilford  v.  Abbott,  17  Me.  335. 

4.  Princeton  v.  Souih  Brunswick,  23  N.  J. 
L.  169;  Bridgewater  Tp.  v.  Bethlehem  Tp.,  50 
N.  J.  L.  578;  Elk  Tp.  Overseers  v.  Jordan  Tp., 
Overseers,  10  Pa.  Cq.  Ct.  245. 

Thus,  where  a  prior  notice  to  the  town  in 
which  the  pauper  is  settled  to  remove  him  is 
required  before  proceedings  for  the  pauper's 
removal  are  instituted,  it  must  be  given. 
Bangor  v.  Deer  Isle,  1  Me.  329;  Boston  v. 
Acton  167  Mass.  579;  Carver  v.  Taunton,  152 
Mass.  484.  Compare  Bradford  Tp.  v.  Keating 
Tp.,  27  Pa.  St.  275.  And  the  same  is  true 
with  regard  to  a  requirement  that  notice  to 
depart  be  given  to  the  pauper.  Vernon  Tp. 
v.  Wantage  Tp..  2  N.  J.  L.  293. 

5.  Poor  Dist.  v.  Poor  Dist.,  5  Pa.  Super.  Ct. 
516. 

The  Insanity  of  a  Pauper  does  not  prevent  his 
removal.    Londonderry  v.  Windham,  2  Vt.  149. 

6.  Rex  v.  Si.  Mary  Westport,  3  T.  R.  44. 
Where  a  Person  Receives  on  Application  Relief 

as  a  Pauper,  he  is  deemed  to  be  actually  charge- 
able so  as  10  warrant  his  removal.  Rex  v. 
Ampthill,  2  B.  &  C.  847,  9  E.  C.  L.  258.  4 
Dowl.  &  R.  447,  16  E.  C.  L.  209. 

But  where  relief  was  given  to  a  son  and 
grandson  living  in  a  separate  house  from  the 
father,  it  was  held  that  the  father  and  the  other 
children  living  with  him  could  not  be  removed 
as  having  become  chargeable.  Rex  v.  St. 
Mary  Westport,  3  T.  R.  44. 

Order  for  Relief. —  In  Pennsylvania  an  order 
for  a  person's  relief  is  generally  conclusive 
proof  of  the  fact  that  such  person  had  become 
chargeable.  Cumberland  Tp.  v.  Jefferson  Tp., 
25  Pa.  St.  463.  And  a  previous  order  of  relief 
has  been  held  to  be  essential,  except  possibly 
in  cases  of  emergency,  to  an  order  of  re- 
moval. Elk  Tp.  Overseers  v.  Jordan  Tp. 
Overseers,  10  Pa.  Co.  Ct.  245. 

If  the  order  for  relief  is  not  taken  out  at  the 
instance  of  the  poor  person,  nor  on  his  behalf 


1.  General  Power  to  Remove  Paupers.  —  See 

the  statutes  of  the  various  states,  and  see  Cor- 
nish v.  Parsonsfield,  22  Me.  433. 

2.  Londonderry  v.  Acton,  3  Vt.  122. 
In  Connecticut  it  has  been  held  that,  in  the 

absence  of  statute  authority,  where  a  pauper 
in  need  of  relief  resides  in  another  town  than 
that  in  which  he  is  legally  settled,  neiiher  the 
officers  of  the  town  in  which  he  resides  nor  the 
officers  of  the  town  in  which  he  is  legally 
settled,  and  who  are  by  statute  liable  for  his 
support,  have  authority  to  remove  him  to  the 
town  of  his  settlement.  Backus  v.  Dudley,  3 
Conn.  573,  which  was  an  action  of  trespass  by 
a  pauper  against  officers  who  had  forcibly  re- 
moved him  against  his  will. 

But  in  a  later  case,  while  the  want  of  power 
to  remove  paupers  in  the  absence  of  statutory 
authority  was  recognized,  it  was  held,  under 
statutes  providing  that  paupers  could  be  re- 
moved for  support  to  places  designated  by  the 
selectmen  of  the  town  in  which  they  were 
seltled,  and  for  the  removal  of  paupers  who 
became  chargeable  in  another  town  than  that 
in  which  they  were  settled  to  the  town  of  their 
seltlement,  by  proceedings  before  justices  of 
the  peace  at  the  instance  of  the  former  town, 
that  where  a  pauper  becomes  a  public  charge 
in  a  town  other  than  lhat  of  his  settlement  the 
selectmen  of  the  town  of  his  settlement  may, 
without  legal  process,  remove  him  to  their 
town  for  support.  Harrison  v.  Gilbert,  71 
Conn.  724. 

1  In  Illinois  it  has  been  held,  under  a  statute 
providing  that  the  town  or  county  in  which  a 
pauper  has  his  legal  settlement  shall  be  liable 
to  reimburse  another  town  in  which  the  pauper 
resides  for  support  furnished  to  him,  on  failure 
of  the  former  town  to  remove  the  pauper  after 
notice  from  the  latter  town,  but  failing  to  pro- 
vide for  any  proceedings  for  such  removal, 
that  the  officers  of  the  town  of  the  pauper's 
settlement  have  implied  power  by  reason  of  its 
liability  for  his  support  to  remove  him  to  its 
territory  for  support.    Bristol  v.  Fox,  159  111. 
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for  proceedings  for  the  removal  of  paupers  who  are  likely  to  become  charge- 
able.1 While  the  term  "  likely  to  become  chargeable  "  is  not  to  be  restricted 
to  persons  who  have  actually  become  a  public  charge,8  there  must  be  an  ascer- 
tained certainty  or  necessity  that  the  person  will  become  a  public  charge.3 
So  a  person  cannot  be  considered  as  likely  to  become  chargeable  while  he  has 
the  means  of  supporting  himself;4  and  this,  it  has  been  held,  though  relief 
has  actually  been  furnished  to  him.5  The  likelihood  that  the  pauper  will 
become  chargeable  must  be  from  one  of  the  causes  specified  in  the  statute.6 
So  the  question  whether  a  person  is  likely  to  become  chargeable  so  as  to  be 
liable  to  removal  depends  upon  his  condition  at  the  time  when  the  proceed- 
ings for  removal  are  taken.7  Though  a  person  is  not  able  to  support  himself, 
if  he  is  supported  by  members  of  his  family  who  are  able  to  furnish  such  sup- 
port, so  that  the  family  as  a  whole  is  self-supporting,  neither  he  nor  other 
members  of  his  family  will  be  considered  as  likely  to  become  chargeable.8 

d.  Persons  Coming  to  Reside.  —  By  some  statutes  it  is  a  requisite  to 
a  pauper's  removal  from  a  town  other  than  that  of  his  settlement,  that  the 
pauper  should  have  come  to  reside  in  such  town,9  and  under  such  statutes 
transient  persons,  such  as  visitors  and  travelers,  are  not  subject  to  removal. 10 

e.  Chargeability  by  Reason  of  "  Sickness  or  Accident."  —  In  Eng- 
land a.  statutory  provision  has  prohibited  warrants  for  the  removal  of  "  any 
person  becoming  chargeable  in  respect  of  relief  made  necessary  by  sickness 
or  accident,  unless  the  justices  granting  the  warrant  shall  state  in  such  war- 
rant that  they  are  satisfied  that  the  sickness  or  accident  will  produce  perma- 
nent disability. "  11 

/.  Removal  of  Freeholders.  —  The  statutes  providing  generally  for 
the  removal  of  persons  chargeable  or  likely  to  become  chargeable  do  not 
authorize  the  removal  of  a  person  from  his  freehold  estate  though  the  free- 
holder has  not  gained  a  settlement  in  the  town  or  poor  district  in  which  his 


but  is  merely  for  the  purpose  of  laying  the 
foundation  for  obtaining  a  removal  order,  it 
is  not  conclusive  that  such  person  was  charge- 
able. Poor  Dist.  v.  Poor  Disc,  5  Pa.  Super. 
Ct.  516;  Walker  Tp.  Overseers  v.  Porter  Tp. 
Overseers,  7  Pa.  Dist.  601. 

1.  Persons  "  Likely  to  Become  Chargeable."  — 
Guilfoid  v.  Abbott,  17  Me.  335;  Walpole  v. 
West  Cambridge,  8  Mass.  276;  Guardians  of 
Poor  v.  Overseers  of  Poor,  6  S.  &  R.  (Pa.)  562; 
Poor  Dist.  v.  Poor  Dist.,  5  Pa.  Super.  Ct.  516; 
St.  Johnsbury  v.  Waterford,  15  Vt.  692;  Hart- 
ford v.  Hartland,  19  Vt.  392;  Hard  wick  v. 
Pawlet,  36  Vt.  320.  See  also  Princeton  v. 
Souih  Brunswick,  23  N.  J.  L.  169. 

Evidence  of  Character  of  Person  Held  Admissible. 
—  Plymouth  v.  Reading,  50  Vt.  709. 

2.  Cornish  v.  Parsonsfield,  22  Me.  433. 

3.  Teelby  v.  Willerton,  3  Burn  Just.  444; 
Cornish  v.  Parsonsfield,  22  Me.  433;  London- 
derry v.  Acton,  3  Vt.  122.  See  also  Pomfret 
v.  Barnard,  44  Vt.  527. 

4.  Ludlow  v.  Weathersfield,  18  Vt.  39;  Ran- 
dolph v.  Braintree,  10  Vt.  442;  Chelsea  v. 
Brookfield,  27  Vt.  587.  Compare  Jasper  County 
v.  Osborn,  59  Iowa  208. 

But  where  a  husband  who  had  abandoned 
his  wife  owned  an  interest,  not  freehold,  in 
land  which  yielded  bul  a  small  share  of  what 
was  necessary  for  her  support,  and  it  did  not 
appear  that  the  land  could  have  been  made 
more  productive,  it  was  held  that  the  wife  was 
subject  to  removal  as  a  person  likely  to  be- 
come chargeable  to  the  town.  Windhall  v. 
Landgrove,  45  Vt.  376. 
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5.  Ludlow  v.  Weathersfield,  18  Vt.  39. 

6.  Walpole  v.  West  Cambridge,  8  Mass. 
276. 

7.  Danville  f.Wheelock,  47  Vt.  57;  Plymouth 
v.  Reading,  50  Vt.  709. 

8.  Danville  v.  Wheelock,  47  Vt.  57.  See  also 
Overseers  of  Poor  v.  Overseers  of  Poor,  19  N. 
J-  L-  173. 

9.  Reg.  v.  Wakefield  Union,  48  J.  P.  326; 
Bristol  v.  Rutland,  10  Vt.  574;  Sharon  v. 
Cabot,  29  Vt.  394;  Pittsford  v.  Chittenden,  44 
Vt.  382;  Stamford  v.  Readsboro,  46  Vt.  606. 
See  also  Rex  v.  Oldland,  6  N.  &  M.  529,  36  E. 
C.  L.  444. 

10.  Middlebury  v.  Waltham,6  Vt.  200;  Bris- 
tol v.  Rutland,  10  Vt.  574;  Sutton  v.  Cabot,  19 
Vt.  522;  Ryegate  v.  Wardsboro,  30  Vt.  746; 
Browningion  v.  Charleston,  32  Vt.  411.  See 
also  Reg.  v.  Cuckfield,  5  El.  &  Bl.  523,  85  E. 
C.  L.  523;  Rex  v.  St.  James,  10  East  25;  Rex 
v.  St.  Lawrence,  4  B.  &  Aid.  660,  6  E.  C.  L. 
643. 

11.  English  Statute. —  Reg.  v.  Huddersfield 
Tp.,  7  El.  &  Bl.  794,  90  E.  C.  L.  794;  Reg.  v. 
Cuckfield,  5  El.  &  Bl.  523,  85  E.  C.  L.  523,  I 
Jur.  N.  S.  1047,  25  L.  J.  M.  C.  4;  Reg.  v. 
Prior's  Hardwick,  12  Q.  B.  168,  64  E.  C.  L. 
168;  Tomlinson  v.  Bentall,  8  Dovvl.  &  R.  493; 
Reg.  v.  St.  Mary,  3  B.  &  S.  432,  113  E.  C.  L. 
432,  9  Jur.  N.  S.  820,  32  L.  J.  M.  C.  78,  11  W. 
R.  310,  7  L.  T.  N.  S.  676;  Reg.  v.  Llandogget, 
3  N.  Sess.  Cas.  517;  Reg.  v.  St.  George,  2  B. 
&  S.  317,  no  E.  C.  L.  317;  Reg.  v.  Bucknell,  3 
El.  &  Bl.  587,  77  E.  C.  L.  587,  18  Jur.  533,  23 
L.  J.  M.  C.  129. 
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freehold  is  situated; 1  and  it  has  been  held  that  this  rule  obtains  though  the 
freeholder  has  actually  applied  for  relief.2  The  status  cf  irremovability  does 
not  attach  on  account  of  the  ownership  of  other  than  a  freehold  estate.3  And 
if  the  pauper  does  not  live  on  his  freehold  it  seems  that  he  is  removable.4 

g.  Separation  of  Husband  and  Wife.  —  Under  statutes  providing  in 
general  terms  for  the  removal  of  paupers  to  the  place  of  their  legal  settlement, 
it  has  been  held,  on  the  ground  of  public  policy,  and  as  a  principle  of  the 
common  law,  that  paupers  cannot  be  removed  where  such  removal  would 
result  in  the  separation  of  husband  and  wife;  therefore,  if  a  family  becomes  a 
public  charge,  or  is  likely  to  become  so,  and  the  husband  is  unsettled,  the 
wife  cannot  be  separated  from  him  and  removed  to  the  place  of  her  maiden 
settlement.  And  this  doctrine  has  been  recognized  in  later  statutes  by 
express  provision.5  Nor  can  the  wife  be  removed  to  the  settlement  of  the 
husband  without  the  removal  of  the  husband  also.6  Similarly,  the  husband 
cannot  be  removed  alone  to  his  place  of  settlement  and  separated  from  his 
wife.7  So  if  the  husband  has  acquired  a  status  of  irremovability  in  a  parish 
other  than  that  of  his  legal  settlement,  such  status  also  attaches  to  his  wife 
and  prevents  her  removal  alone;  8  and  where  the  wife  has  a  status  of  irremov- 
ability, as  by  her  ownership  of  a  freehold,  such  status  attaches  to  the  hus- 
band, and  he  cannot  be  removed  and  separated  from  her.9  As  this  principle 
prohibiting  the  separation  of  husband  and  wife  is  based  on  public  policy,  the 
fact  that  they  consent  to  be  separated  is  immaterial. 10 

Pennsylvania.  —  Tunkhannock  v.  Montrose, 
3  Lack.  Jur.  (Pa.)  345;  Elk  Tp.  Overseers  v. 
Jordan  Tp.  Overseers,  10  Pa.  Co.  Ct.  245; 
Armstrong  v.  Berwick  Overseers,  10  Pa.  Co. 
Ct.  337- 

Vermont.  —  Northfield  v.  Roxbury,  15  Vt. 
622;  Rupert  v.  Winhall,  29  Vt.  245;  Hartland 
v.  Windsor,  29  Vt.  354;  Peacham  v.  Waterford, 
46  Vt.  154;  Danville  v.  Wheelock,  47  Vt.  57. 
See  also  Newark  v.  Sutton,  40  Vt.  261. 

Compare  Rex  v.  St.  Botolph,  1  Burr.  Sett. 
Cas.  367;  Reading  j.  Cumree,  £  Binn.  (Pa.)  81. 

Where  a  husband  was  confined  in  jail  for 
debt,  his  wife  having  the  privilege  of  visiting 
hitn,  it  was  held  that  she  could  not  be  removed 
to  the  place  of  the  husband's  settlement  and 
thus  separated  from  her  husband.  Reg.  v. 
Stogumber,  1  Per.  &  Dav.  409. 

6.  Poor  Law  Com'rs  v.  Liverpool,  10  B.  &  S. 
921;  Rex  v.  Cottingham,  6  L.  J.  M.  C.  37. 
Co mpare  Reg.  v.  Preston  Union,  n  Q.  B.  D.  113, 
52  L.  J.  M.  C.  97. 

Order  Naming  Wife  Only.  —  Bui  where  a  hus- 
band and  wife  were  living  together  at  ihetime 
when  an  order  was  made  for  the  removal  of 
the  wife  to  the  place  of  the  husband's  settle- 
ment, and  there  was  nothing  to  show  that 
either  objected  to  the  order,  or  that  the  hus- 
band did  not  in  point  of  fact  accompany  his 
wife,  the  order  was  not  invalid  as  separating 
the  husband  from  the  wife  in  violation  of  the 
statutory  provision.  Cascade  Tp.  Overseers  v. 
Lewis  Tp.  Overseers,  148  Pa.  St.  333,  affirming 
11  Pa.  Co.  Ct.  282. 

7.  Danville  v.  Wheelock,  47  Vt.  57. 

8.  Reg.  v.  Kingston  Union,  18  W.  R.  133,  21 
L.  T.  N.  S.  488;  Ipswich  Union  v.  West  Ham 
Union,  20  Q.  B.  D.  407. 

9.  Dummerston  v.  Newfane,  37  Vt.  9.  See 
also  Peacham  v.  Waterford.  46  Vt.  154- 

10.  Rex  v.  Leeds,  4  B.  &  Aid.  498,  6  E.  C.  L. 
576.  Compare  Rex  v.  Eltham,  5  East  113: 
Reg.  v.  Preston  Union,  11  Q.  B.  D.  113,  52  L. 
J.  M.  C.  97. 
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1>  Removal  of  Freeholders  —  England.  —  Gran- 
borough  v.  Mursley,  19  Vin.  Abr.  371;  Ash- 
brittle  v.  Wyley,  19  Vin.  Abr.  372;  Harrow  v. 
Ryslip,  2  Salk.  524;  Rex  v.  Burcleer,  10  Mod. 
430;  Rex  v.  Martley,  5  East  40;  Rex  v.  Bring- 
ton,  7  B.  &  C.  546,  14  E.  C.  L.  98. 

Massachusetts.  —  Salem  v.  Andover,  3  Mass. 
436;  Granby  v.  Amherst,  7  Mass.  I;  Somerset 
v.  Dighton,  12  Mass.  383. 

Vermont. —  Londonderry  v.  Acton,  3  Vt.  122; 
Overseers  of  Poor  v.  Overseers  of  Poor,  6  Vt. 
401;  Randolph  v.  Braintree,  10  Vt.  436;  Wal- 
den  v.  Cabot,  25  Vt.  522;  Dummerston  v.  New- 
fane,  37  Vt.  9;  Peacham  v.  Waterford,  46  Vt. 
154. 

See  also  Rex  v.  Matlock,  I  Ad.  &  El.  124,  28 
E.  C.  L.  57;  Rex  v.  Butterton,  6  T.  R.  554. 
Compare  Jasper  County  v.  Osborn,  59  Iowa  208. 

Tenant  in  Common.  —  Rex  v.  Brington,  7  B. 
&  C.  546.  14  E.  C.  L.  98,  1  M.  &  R.  431. 

A  Tenant  in  Dower  is  irremovable,  Overseers 
of  Poor  v.  Overseers  of  Poor,  6  Vt.  401;  even 
though  dower  has  not  been  assigned,  Dum- 
merston v.  Newfane,  37  Vt.  9.  See,  however, 
Rex  v.  Northweald  Bassett.  4  Dow].  &  R.  276, 
2  B.  &  C.  724,  9  E.  C.  L.  232. 

An  Equitable  Estate  of  freehold  renders  the 
owner  irremovable.  Walden  v.  Cabot,  25  Vt. 
522. 

Equity  of  Redemption. —  Chelsea  v.  Brookfield, 
27  Vt.  587. 

2.  Rex  v.  Martley,  5  East  40. 

3.  Middletown  v.  Pawlet,  4  Vt.  202;  Winhall 
v.  Landgrove,  45  Vt.  376. 

4.  Dunchurch  v.  South  Kilworth,  1  W.  Bl. 
598. 

5.  Separation  of  Husband  and  Wife  Not  Allowed 

—  England.  —  Rex  v.  Aythrop  Rooding,  1 
Burr  Sett.  Cas.  412;  Rex  v.  Carleton,  1  Burr. 
Sett.  Cas.  813;  St.  Michael  v.  Nunny,  1  Stra. 
544,;  Reg.  v.  Stogumber,  1  Per.  &  Dav.  409; 
Rex  v.  Leeds,  4  B.  &  Aid.  498,  6  E.  C.  L.  576; 
Rex  v.  St.  Mary,  1  B.  &  Ad.  201,  20  E.  C.  L. 
377,  Rex  v.  Cottingham,  6  L.  J.  M.  C.  37. 
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Contrary  Doctrine.  —  In  New  York  the  court  has  refused  to  recognize  any  doc- 
trine of  public  policy  which  forbids  the  removal  of  a  wife  to  the  place  of  her 
maiden  settlement,  where  the  husband  who  is  unsettled  is  unable  to  support 
her;1  and  the  same  doctrine  has  been  announced  in  Connecticut. ,a 

Void  Marriage.  —  Where  the  marriage  is  void,  this  principle  of  irremovability 
does  not,  of  course,  apply.3 

Desertion  by  Husband. — Where  the  husband,  if  unsettled,  has  deserted  his 
wife,  she,  together  with  her  children,  may  be  removed  to  the  place  of  her 
maiden  settlement,4  or  if  the  husband  is  settled,  she  may  be  removed  to  his 
place  of  settlement.5 

h.  Children.  —  A  person  of  full  age,  though  residing  with  his  or  her 
parents,  may,  of  course,  be  removed  to  his  or  her  place  of  settlement;  6  and 
this  is  true  though  such  person  is  non  compos  mentis."1  So  an  adult  child  hav- 
ing a  separate  settlement  from  his  parents  may  be  removed,8  especially  where 
he  has  been  emancipated.9  Where  minor  children  reside  with  their  parents 
and  have  their  settlement  in  the  same  place,  and  the  parents  become  charge- 
able, the  children  may  be  removed  with  the  parents.10 

A  Child  Within  the  Age  of  Nurture  cannot  be  separated  from  its  mother,11  and 
in  case  of  the  removal  of  the  mother  such  children  should  be  removed  with 
her.13  If  the  child  and  parent  are  separated,  as  by  the  desertion  or  abandon- 
ment of  the  mother,  the  child,  though  within  the  age  of  nurture,  is  remov- 
able.13   The  rule  that  a  child  within  the  age  of  nurture  cannot  be  separated 


1.  Overseers  of  Poor  v.  Overseers  of  Poor, 
6  Cow.  (N.  Y.)  760.  Compare  Overseers  of 
Poor  v.  Overseers  of  Poor,  16  Johns.  (N.  Y.) 
186. 

2.  Newtown  v.  Stratford,  3  Conn.  602. 

3.  Elk  Tp.  Overseers  v.  Jordan  Tp.  Over- 
seers, 10  Pa.  Co.  Ct.  245. 

4.  Reg.  v.  St.  Marylebone,  16  Q.  B.  352,  71 
E.  C.  L.  352,  15  Jur.  245,  20  L.  J.  M.  C.  61; 
Rex  v.  Cottingham,  6  L.  J.  M.  C.  37;  Much 
Hoole  Tp.  v.  Preston  Tp.,  17  Q.  B.  548,  79  E. 
C.  L.  548,15  Jur.  1152,  21  L.  J.  M.  C.  1;  Bethel 
v.  Tunbridge,  13  Vt.  445;  Rupen  v.  Winhall, 
29  Vt.  245;  Winhall  v.  Landgrove,  45  Vt.  376; 
Rockingham  v.  Springfield,  59  Vt.  521.  See 
also  Hartland  v.  Pomfret,  11  Vt.  440. 

Where  Husband  and  Wife  Lived  Apart  by  Agree- 
ment, but  on  friendly  terms,  he  supporting  part 
of  the  children  and  she  the  others,  it  was  held 
that  this  was  not  an  abandonment  of  the  wife 
or  a  legal  separation  so  that  the  parties  could 
be  separated  by  an  orderof  lemoval.  Danville 
v.  Wheelock,  47  Vt.  57. 

The  Fact  that  the  Husband  Is  Confined  in  Jail 
by  Legal  Process,  the  wife  with  the  balance  of 
the  family  continuing  their  residence,  does  not 
constitute  a  desertion  by  the  husband  so  as  to 
render  her  removable  without  him.  Peacham 
v.  Waterford  46  Vt.  154.  See  also  Reg.  v. 
Stogumber,  1  Per.  &  Dav.  409. 

5.  Reg.  v.  Manchester,  5  W.  R.  751;  Wil- 
mington v.  Jamaica,  42  Vt.  694;  Peacham  v. 
Waterford,  46  Vt.  154.  Compare  Poor  Law 
Com'rs  v.  Liverpool,  L.  R.  5  Q.  B.  79,  10  B. 
&  S.  921,  39  L.  J.  M.  C.  25,  18  W.  R.  376,  21  L. 
T.  N.  S.  636. 

6.  Children.  —  Reg.  v.  St.  Giles  Without  Crip- 
plegate.  17  Q.  B.  636,  79  E.  C.  L.  636,  15  Jur. 
1154,  21  L.  J.  M.  C.  26;  Rupert  v.  Winhall,  29 
Vt.  245. 

7.  Randolph  v.  Braintree,  10  Vt.  436. 

8.  Reg.  v.  Combs.  5  El.  &  Bl.  892,  85  E.  C. 
L.  892;  Reg.  v.  St.  Mary,  L.  R.  5  Q.  B.  445, 
39  L.  J.  M.  C.  137,  18  W.  R.  923,  22  L.  T.  N. 
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S.  654;  Reg.  v.  Stafford,  10  Ad.  &  El.  417,  37 
E.  C.  L.  128;  Morristown  v.  Fairfield,  46  Vt. 
33.  See  also  Mitford,  etc..  Union  v.  Wayland 
Union,  25  Q.  B.  D.  164,  59  L.  J.  M.  C.  86; 
Reg.  v.  St.  Olave's  Union,  L.  R.  9  Q.  B.  38,  43 
L.  J  M.  C.  15. 

9.  Reg.  v.  St.  Olave's  Union,  43  L.  J.  M.  C. 
15,  L.  R.  9  Q.  B.  38;  Berlin  v.  Morristown,  20 
Vt.  574,  holding  that  a  minor  pauper  residing 
apart  from  his  father  was  subject  to  removal 
to  the  town  of  his  legal  settlement,  although 
his  father  was  of  sufficient  ability  to  support 
him. 

10.  Elizabethtown  v.  Springfield,  3  N.  J.  L. 
67;  Bethel  v.  Tunbridge,  13  Vt.  445;  Burling- 
ton v.  Essex,  19  Vt.  91. 

11.  Rex  v.  Brington,  1  M.  &  R.  431,  7  B.  & 
C.  546,  14  E.  C.  L.  98;  Skefforth  v.  Walford,  2 
Bott  Poor  L.  11,  in  which  latter  case  it  was 
held  that  a  bastard  under  the  age  of  seven 
years  was  not  removable  from  its  mother. 
Compare  Rex  v.  Mile  End,  4  Ad.  v.  El.  196,  31 
E.  C.  L.  53. 

Minor  children  whose  tender  age  or  physical 
or  mental  weakness  or  condition  makes  it 
necessary  that  they  should  have  the  care,  sym- 
pathy, and  control  of  their  parents,  rendering 
it  improper  upon  the  principles  of  humanity 
that  they  should  be  separated,  are  irremovable 
from  them  notwithstanding  the  general  un- 
qualified language  of  the  statute.  Morristown 
v.  Fairfield,  46  Vt.  33. 

12.  Elizabethtown  v.  Springfield,  3  N.  J.  L. 
67;  Paterson  v.  Overseers  of  Poor,  23  N.  J.  L. 
394;  Directors  of  Poor  v.  Guardians  of  Poor, 
1  S.  &  R.  (Pa.)  387;  Bethel  v.  Tunbridge,  13 
Vt.  445- 

Children  under  Six  Years  of  Age,  living  with 
their  mother,  are  not  to  be  separated  from  her, 
but  may  be  removed  with  her  to  her  settlement, 
without  inquiring  into  their  settlement.  Pater- 
son v.  Overseers  of  Poor,  23  N.  J.  L.  394. 

13.  Reg.  v.  St.  Clement  Danes,  3  B.  &  S.  143, 
113  E.  C.  L.  143,  9  Jur.  N.  S.  437,  32  L.  J.  M. 
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from  its  mother  by  order  of  removal  is  established  for  the  benefit  of  the  child, 
and  therefore  cannot  be  dispensed  with  by  the  mother's  consent.1 

i.  Status  of  Irremovability  Acquired  by  Residence.  —  In  Eng. 
land  it  has  been  provided  by  statute  that  by  a  residence  in  a  parish  for  a 
specified  length  of  time,  a  pauper  acquires  a  status  of  irremovability,  though 
such  residence  does  not  confer  on  him  a  settlement  in  the  parish.2  Under 
such  statutes,  it  is  not  necessary  that  the  residence  of  the  pauper  should  be 
in  a  house  appropriated  to  human  habitation.3  Where  the  continuity  of  the 
residence  is  broken,  the  status  of  irremovability  is  lost,4  and  where  a  husband 
who  has  acquired  by  residence  a  status  of  irremovability  breaks  his  residence, 
his  wife  does  not  remain  irremovable.5  But  a  mere  temporary  absence  animo 
revertendi  does  not  break  the  continuity  of  the  residence.6 


C.  25;  Reg.  v.  Combs,  5  El.  &  Bl.  892,  85  E. 
C.  L.  892,  2  Jur.  N.  S.  255,  25  L.  J.  M.  C.  59; 
Tunbridge  v.  Eden,  39  Vt.  17. 

1.  Reg.  v.  Birmingham,  5  Q.  B.  210,  48  E. 
C.  L.  210,  3  Gale  &  D.  153,  7  Jur.  1014. 

2.  Status  of  Irremovability  —  England.  —  9  & 
10  Vict.  c.  66;  n' &  12  Vict.,  c.  in:  20  Vict., 
c.  1;  24  &  25  Vict.,  c.  55;  27  &  28  Vict.,  c.  105; 
28  &  29  Vict.,  c.  79,  Reg.  v.  St.  Leonard,  6  B. 

6  S.  784,  118  E.  C.  L.  784;  Reg.  v.  Forncett 
St.  Mary,  3  N.  Sess.  Cas.  477,  12  Q.  B.  160,  64 
E.  C.  L.  160,  13  Jur.  729,  18  L.  J.  M.  C.  125; 
Reg.  v.  St.  Sepulchre,  5  Jur.  N.  S.  867,  28  L. 
J.  M.  C.  187,  7  W.  R.  447.  1  El.  &  El.  813,  102 
E.  C.  L.  813;  Machynlleth  Union  v.  Pool,  L. 
R.  4  Q.  B.  592,  10  B.  &  S.  653,  38  L.  J.  M.  C. 
148,  20  L.  T.  N.  S.  951,  17  W.  R.  1016;  Reg.  v. 
Bolton  le  Sands,  12  Jur.  N.  S.  371,  35  L.  J.  M. 
C.  54;  Preston  v.  Blackburn,  32  L.  J.  M.  C. 
180;  Reg.  v.  Great  Salkeld,  33  L.  J.  M.  C.  i8q; 
Reg.  v.  Hendon,  8  L.  T.  N.  S.  276;  Reg.  v.  St. 
George-in-the-East,  L.  R.  5  Q.  B.  364,  39  L.  J. 
M.  C.  90,  18  W.  R.  787,  22  L.  T.  N.  S.  440; 
Reg.  v.  East  Stonehouse,  2  W.  R.410;  Reg.  v. 
Norwood,  L.  R.  2  Q.  B.  457,  36  L.  J.  M.  C.  91, 
15  W.  R.  788,  16  L.  T.  N.  S.  484;  Reg.  v.  Glos- 
sop,  3  N.  Sess.  Cas.  256,  12  Q.  B.  117,  64  E. 
C.  L.  117,  12  Jur.  1071,  17  L.  }.  M.  C.  171; 
Reg.  v.  Stowmarket,  I  VV.  R.  147;  Reg.  v. 
Bennett,  2  Com.  L.  R.  977,  3  El.  &  Bl.  341,  77 
E.  C.  L.  341,  18  Jur.  311,  23  L.  J.  M.  C.  39; 
Reg.  v.  St.  Mary,  3  B.  &  S.  46,  113  E.  C.  L.  46; 
Reg.  v.  St.  George,  4  B.  &  S.  108,  116  E.  C.  L. 
108  •  Reg.  v.  El  vet  Tp.,  2  EI.  &  El.  266,  105  E. 
C.  L.  266.  5  Jur.  N.  S.  1350,  29  L.  J.  M.  C.  17, 

7  W.  R.  586;  Hartrield  v.  Rotherfield,  17  Q.  B. 
746,  79  E.  C.  L.  746,  16  Jur.  244,  21  L.  J.  M.  C. 
65;  St.  Olave's  Union  v.  Canterbury  Union, 
(1897)  1  Q.  B.  682,  66  L.  J.  Q  B.  471;  Knares- 
borough  Union  v.  Pateley  Bridge  Union,  25 
L.  T.  N.  S.  590;  Reg.  v.  Halifax,  12  Q.  B.  in, 
64  E.  C.  L.  in,  3  N.  Sess.  Cas.  268,  12  Jur. 
789,  '.'17  L.  J.  M.  C.  158;  Reg.  v.  Kingston 
Union,  18  W.  R.  133,  21  L.  T.  N.  S.  488;  Reg. 
v.  East  Stonehouse,  4  El.  &  Bl.  901,  82  E.  C.  L. 
901,  1  Jur.  N.  S.  573,  24  L.  J.  M.  C.  121;  Reg. 
v.  Cudham,  1  El.  &  El.  409,  102  E.  C.  L.  409, 
28  L.  J.  M.  C.  105,  5  Jur.  N.  S.  269;  Reg.  v. 
Maidstone  Union,  5  Q.  B.  D.  31,  49  L.  J.  M. 
C.  25;  Reg.  v.  Cookham  Union,  9  Q.  B.  D. 
522,  47  J.  P.  116;  Reg.  v.  Si.  Ann,  2  El.  &  Bl. 
441,  75  E.  C.  L.  441,  17  Jur.  575,  22  L.  J.  M. 
C.  137.  See  also  Rex  v.  Birmingham,  14  East 
251. 

Retrospective  Effect  of  Statute.  —  It  has  been 
held  that  the  statute  24  &  25  Vict.,  c.  55,  §  1, 


was  retrospective  as  regards  a  residence  of  a 
pauper,  and  that  a  residence  for  the  acquired 
length  of  time  prior  to  the  passage  of  ihe  act 
conferred  a  status  of  irremovability.  Preston 
v.  Blackburn,  32  L.  J.  M.  C.  180;  Reg.  v.  Hen. 
don,  8  L.  T.  N.  S.  276.  See,  however,  Reg.  v. 
St.  Sepulchre,  1  El.  &  EI.  813,  102  E.  C.  L.  813, 
as  regards  20  Vict.,  c.  19,  §  1. 

As  to  the  Status  of  Irremovability  Acquired  by 
Possession  of  a  Freehold  Estate,  see  supra,  this 
section,  Removal  of  Freeholders. 

3.  Reg.  v.  St.  Leonard,  6  B.  &  S.  784,  118  E. 
C.  L.  784,  L.  R.  1  Q.  B.  21,  12  Jur.  N.  S.  292, 
35  L.  J.  M.  C.  48. 

4.  Reg.  v.  St.  Ives  Union,  L.  R.  7  Q.  B.  467; 
Reg.  v.  Llanelly,  17  Q.  B.  40,  79  E.  C.  L.  40; 
Reg.  v.  Worcester  Union,  L.  R.  9  Q.  B.  340,  43 
L.  J.  M.  C.  102,  22  W.  R.  572,  30  L.  T.  N.  S. 
357;  Newark  Union  v.  Glanford  Brigg  Union, 
2  Q.  B.  D.  522,  46  L.  J.  M.  C.  285,  36  L.  T. 
N.  S.  793,  26  W.  R.  42;  Reg.  v.  Stourbridge 
Union,  11  Jur.  N.  S.  799,  34  L.  J.  M.  C.  179; 
Reg.  v.  Stapleton,  1  El.  &  Bl.  766,  72  E.  C.  L. 
766,  17  Jur.  549;  Wellington  v.  Whitchurch,  32 
L.  J.  M.  C.  189,  4  B.  &  S.  100,  116  E.  C.  L. 
100,  10  Jur.  N.  S.  37;  Reg.  v.  Caldecote,  17  Q. 

B.  52,  79  E.  C.  L.  52,  15  Jur.  537,  20  L.  J.  M. 

C.  187;  Reg.  v.  Seend,  3  N.  Sess.  Cas.  276,  12 
Q.  B.  133,  12  Jur.  939,  18  L.  J.  M.  C.  12;  Reg. 
v.  St.  Marylebone,  16  Q.  B.  299,  71  E.  C.  L. 
299,  15  Jur.  289,  20  L.  J.  M.  C.  173. 

6.  Reg.  v.  Llanelly,  17  Q.  B.  40,  40  E.  C.  L. 

40,  15  Jur.  510,  20  L.  J.  M.  C.  179;  Reg.  v. 
Manchester  Tp.,  8  Q.  B.  D.  50,  51  L.  J.  M.  C. 
6;  Reg.  v.  Manchester,  17  Q.  B.  46,  79  E.  C.  L. 
46;  Reg.  v.  Pott  Shrigley,  3  N.  Sess.  Cas.  317, 
12  Q.  B.  143,  64  E.  C.  L.  143,  13  Jur.  60,  18  L. 
J.  M.  C.  33;  Easton  v.  St.  Mary,  36  L.  J.  M.  C. 

41,  L.  R.  2  Q.  B.  128,  15  W.  R.  310. 
6.  Reg.  v.  St.  Ives  Union,  L.  R.  7  Q.  B.  467, 

41  L.  J.  M.  C.  94,  20  W.  R.  657,  26  L.  T.  N. 
S.  393;  Honon  Tp.  v.  Leeds  Tp.,  5  El.  v.  Bl. 
595,  85  E.  C.  L.  595,  1  Jur.  N.  S.  1162,  25  L.  J. 
M.  C.  38;  Guildford  Union  v.  St.  Olave's 
Union,  25  L.  T.  N.  S.  803;  Reg.  v.  Holbeck, 
16  Q.  B.  404,  71  E.  C  L.  404,  15  Jur.  271,  20  L. 
J.  M.  C.  107;  Reg.  v.  St.  Andrew,  16  Jur.  246, 

21  L.  J.  M.  C.  69,  17  Q.  B.  746,  79  E.  C.  L.  746: 
Reg.  v.  Potterhanworth,  4  Jur.  N.  S.  1277,  28 
L.  J.  M.  C.  56,  1  El.  &  El.  262,  102  E.  C.  L. 
262;  Reg.  v.  Tacolnestone,  3  N.  Sess.  Cas.  353, 
12  Q.  B.  157,  64  E.  C.  L.  157,  13  Jur.  80,  18  L. 
J.  M.  C.  44;  Reg.  v.  Abingdon  Union,  18  W. 
R.  981,  39  L.  J.  M.  C.  153,  L.  R.  5  Q.  B.  406, 

22  L.  T.  N.  S.  603;  Reg.  v.  Stapleton,  1  El.  & 
Bl.  766,  72  E.  C.  L.  766,  17  Jur.  549,  22  L.  J. 
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3.  Place  of  Removal.  —  The  place  to  which  a  settled  pauper  may  be  removed 
is  generally  his  place  of  settlement.1  Where,  however,  a  pauper  becomes 
actually  chargeable  in  a  town  other  than  that  of  his  settlement,  and  such  town 
permits  or  induces  him  to  go  into  another  town,  he  may  be  removed  by  the 
latter  to  the  former  town.*  As  regards  unsettled  paupers,  statutes  have  pro- 
vided for  their  removal  to  their  last  place  of  continuous  residence  for  a  speci- 
fied length  of  time,3  or  to  the  place  where  the  pauper  became  first  chargeable 
in  case  he  is  fraudulently  removed  by  the  officers  of  such  place  to  escape 
liability  for  his  support.4 

Removal  Out  of  state.  —  Some  statutes  have  provided  for  the  removal  of 
paupers  to  their  place  of  settlement  out  of  the  state.5  In  Pennsylvania  it  has 
been  held,  however,  that  such  a  statute  was  ineffectual,  as  there  was  no  mode 
by  which  an  order  for  such  removal  could  be  carried  into  effect.6 

4.  Jurisdiction  of  Removal  Proceedings.  —  The  removal  of  paupers  being 
purely  a  matter  of  statutory  regulation,  courts  of  general  jurisdiction  do  not 
have  inherent  jurisdiction  of  such  proceedings.  Thus,  where  jurisdiction  of 
such  proceedings  is  conferred  upon  the  county  supervisors,  neither  the  county 
court  nor  the  county  judge  has  jurisdiction  in  the  matter.7  Jurisdiction  of 
such  proceedings  is  conferred  generally  upon  justices  of  the  peace.8 

Disqualification  by  Reason  of  Interest.  —  It  has  been  held  that  the  general  principle 
of  law  that  no  man  shall  be  a  judge  in  his  own  cause  9  does  not  disqualify  a 
justice  of  the  peace  from  acting  in  proceedings  to  remove  a  pauper  from  the 
town  in  which  the  justice  resides  and  is  rated  to  the  poor  tax.10  And  in  Ver- 
mont justices  are  expressly  authorized  to  act  in  proceedings  for  the  removal 
of  paupers  from  towns  in  which  they  are  inhabitants,  and  such  provision  con- 
trols the  general  statutory  provision  prohibiting  justices  from  taking  cogni- 
zance of  a  cause  or  doing  any  judicial  act  in  which  they  are  interested.11  In 
other  cases  it  has  been  held  that  justices  of  the  peace  are  disqualified  by 
reason  of  interest  to  act  in  proceedings  for  the  removal  of  a  pauper  from  the 
town  in  which  they  are  inhabitants  and  rated  or  ratable  to  the  poor  tax. 18 


M.  C.  102;  Reg.  v.  Brighthelmston,  4  El.  & 
Bl.  236,  82  E.  C.  L.  236,  1  Jur.  N.  S.  138,  24 
L.  J.  M.  C.  41. 

1.  Removal  to  Place  of  Settlement.  —  Rex  v. 
Saighion-on-the-Hill,  2  B.  &  Aid.  162;  Upper 
Alloways  Creek  v.  Elsingborough.  1  N.  J.  L. 
445;  Guardians  of  Poor  v.  Overseers  of  Poor, 
6S.  &  R.  (Pa.)  562;  Jordan  v.  Ml.  Pleasant.  10 
Putsb.  Leg.  J.  (Pa.)  115;  Hartland  v.  Windsor, 
29  Vt.  354.  Compaic  Rex  v.  Crowland,  7  L.  J. 
M.  C.  43. 

2.  Tunkhannock  v.  Montrose,  3  Lack.  Jur. 
(Pa.)  345;  Milton  v.  Williamsport,  9  Pa.  St.  46. 
See.  however,  Charlotte  z/.Colchester,  20  Vt.  91. 

3.  Paterson  v.  Overseers  of  Poor,  23  N.  J.  L. 
394;  Overseers  of  Poor  v.  Overseers  of  Poor, 
1  Johns.  (N.  Y.)  54;  Overseers  of  Poor  v.  Over- 
seers of  Poor,  15  Johns.  (N.  Y.)  283. 

4.  Booth  v.  Hillsborough  County,  45  N.  H. 
139;  Merrimack  County  v.  Sullivan  County, 
45  N.  H.  181;  Sullivan  County  v.  Grafton 
County,  55  N.  II.  339;  Braintrim  Tp.  Over- 
seers v.  Windham  Tp.  Overseers,  10  Pa.  Co. 
Ct.  250. 

If  the  overseers  of  the  poor  of  a  township, 
in  attempting  to  remove  a  pauper  to  the  place 
of  his  last  settlement,  leave  him  in  a  township 
not  chargeable  with  his  support,  he  maybe  re- 
turned to  them  by  order  of  removal.  Kelly 
Tp.  v.  Union  Tp.,  5  W.  &  S.  (Pa.)  535. 

5.  Thompson's  Case,  4  City  Hall  Rec.  (N. 
Y.)  43;  Overseers  of  Poor  v.  Overseers  of  Poor, 
8  Johns.  (N.  Y.  12. 


6.  Overseers  of  Poor  v.  Overseers  of  Poor, 
87  Pa.  St.  294;  Juniata  County  v.  Overseers 
of  Poor,  107  Pa.  St.  68;  Overseers  of  Poor  v. 
Overseers  of  Poor,  (Pa.  1887)  9  Atl.  Rep.  457. 
See  also  Overseers  of  Poor  v.  Overseers  of 
Poor,  1  Vt.  464. 

7.  Lucas  County  v.  Ringgold  County,  21 
Iowa  83. 

8.  Reg.  v.  Newton  Ferrers,  9  Q.  B.  32,  58  E. 
C.  L.  32;  Rex  v.  Stotfold,  4  T.  R.  596;  Reg.  v. 
Llangian,  4  B.  &  S.  249,  116  E.  C.  L.  249,  32 
L.  J.  M.  C.  225,  11  W.  R.  776,  8  L.  T.  N.  S. 
422;  Bridge  water  Tp.  v.  Bethlehem  Tp.,  50  N. 
J.  L.  578;  Overseers  of  Poor  v.  Overseers  of 
Poor,  1  Johns.  (N.  Y.)  54. 

9.  See  the  title  Judge,  vol.  17,  p.  733  et  seq. 

10.  Vernon  Tp.  v.  Wantage  Tp.,  2  N.  J.  L. 
293. 

11.  Morristown  v.  Fairfield,  46  Vt.  33. 
Justice  Who  Is  Overseer  of  Poor.  —  In  Wind-' 

ham  v.  Wardsboro,  53  Vt.  675,  it  was  held  that 
under  Gen.  Stat.  Vt.,  c.  20,  §  4  (since  repealed), 
persons  who  were  both  overseers  of  the  poor 
and  justices  of  the  peace  could  not,  in  the 
same  case,  act  in  the  double  capacity  of  com- 
plainants and  justices  ordering  a  removal. 

12.  Rex  v.  Great  Chart,  1  Burr.  Sett.  Cas. 
194;  Rex  v.  Great  Yarmouth,  5  L.  J.  M.  C.  73; 
Upper  Dublin  v.  Germantown,  2  Dall.  (Pa.) 
213;  Washington  Tp.  v.  Overseers  of  Poor,  3 
W.  &  S.  (Pa.)  548;  Overseers  of.  Poor  v.  Over- 
seers of  Poor,  I  Yeales  (Pa.)  251;  M'Veytown 
v.  Union  Tp.,  5  W.  &  S.  (Pa.)  434;  In  re  Poor 
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5.  Conclusiveness  of  Removal  Orders  on  Settlement  of  Pauper.  —  As  between 

the  towns  or  poor  districts  from  and  to  which  a  pauper  is  removed,  the  order 
of  removal  is,  of  course,  conclusive  as  to  the  settlement  of  the  pauper  at  the 
time  of  removal;  and  it  has  even  been  held  to  be  conclusive  upon  the  district 
or  town  to  which  the  pauper  is  removed  as  against  a  third  town  or  district 
not  a  party  to  the  removal  proceedings,1  especially  where  the  order  is  con- 
firmed on  appeal.*  If  the  order  of  removal  is  quashed  on  appeal,  it  is  not 
conclusive  on  either  party.3  And  an  order  of  removal  is  not  conclusive  where 
an  appeal  therefrom  is  abandoned  on  agreement  by  the  town  seeking  to 
remove  the  pauper  to  take  him  back  without  trying  the  appeal.4 

IV.  General  Municipal  Liability  for  Support  of  Paupers  —  Liability  stat- 
utory.—  The  liability  of  municipalities,  such  as  towns,  counties,  etc.,  for  the 
support  of  paupers  is  strictly  statutory.5 

The  Legislature,  under  Its  Police  Power,  has  the  right  to  impose  the  support  of 
paupers  on  counties,  cities,  incorporated  villages,  or  townships,  as  it  may 
choose.6 

Town  Paupers.  —  In  most  instances  the  duty  to  support  paupers  is  imposed 
upon  towns.7 

City  and  Village  Paupers.  —  Other  statutes  have  imposed  liability  for  the  sup- 
port of  paupers  upon  villages  and  cities.8 


Dist.,  3  Kulp  (Pa.)  ig8;  Overseers  of  Poor  v. 
Overseers  of  Poor,  4  Pa.  Super.  Ct.  589;  Brad- 
ford Tp.  v.  Keating  Tp.,  27  Pa.  St.  275.  Com- 
pare Poor  Dist.  v.  Rouse,  7  Pa.  Super.  Ct.  628. 

An  order  of  removal  is  not  rendered  invalid 
by  reason  of  the  fact  that  one  of  the  justices 
who  grants  it  is  also  one  of  the  directors  of  ihe 
poor  asylum  to  which  (he  order  is  directed. 
Great  Bend  Tp.  Poor  Dist.  v.  Auburn,  etc., 
Poor  Asylum,  167  Pa.  St.  254. 

1.  Conclusiveness  of  Removal  Order  —  England. 
—  Rex  v.  Silchester,  1  Burr.  Sett.  Cas.  551; 
Rex  v.  Hincksworth,  Cald.  Sett.  Cas.  42;  Rex 
v.  Southowram,  1  T.  R.  353;  Rex  v.  Kenil- 
wonh,  2  T.  R.  598;  Rex  v.  Si.  Mary  Lambeih, 
6  T.  R.  615;  Nympsfield  v.  Woodchester,2  Stra. 
1172;  Rex  v.  Rudgeley,  8  T.  R.  620;  Reg.  v. 
Nye,  7  Ad.  &  El.  766,  34  E.  C.  L.  219;  Rex  v. 
Corsham,  11  East  388;  Reg.  v.  Hartington 
Middle  Quarter  Tp.,  4  El.  &  Bl.  780,  82  E.  C. 
L.  780,  1  Jur.  N.  S.  586,  24  L.  J.  M.  C.  98; 
Clifton  Union  v.  Liverpool.  2  Q.  B.  D.  540,  46 
L.  J.  M.  C.  209. 

New  Jersey. — Elizabeth  v.  Westfeld,  7  N. 
J.  L.  439;  Little  Falls  Tp.  v.  Bernards  Tp.,  44 
N.  J.  L.  621;  South  Brunswick  v.  Cranbury, 
53  N.  J.  L.  126. 

Pennsylvania.  —  Piney  Tp.  v.  Overseers  of 
Poor,  2  Pa.  Co.  Ct.  134;  Poor  Dist.  v.  Poor 
Dist.,  5  Pa.  Super.  Ct.  199;  Central  Poor  Dist. 
v.  Pittston,  etc,  Poor  Dist.,  7  Kulp  (Pa.)  196; 
Directors  of  Poor  v.  Overseers  of  Poor,  34  Pa. 
St.  231;  Bradford  Tp.  v.  Keating  Tp..  27  Pa. 
St.  275;  Overseersof  Poor  v.  Directors  of  Poor, 
44  Pa.  St.  481.  Compare  Jenkins  Tp.  v.  Para- 
dise Tp..  8  Pa.  Co.  Ct.  164. 

Vermont.  —  Overseers  of  Poor  v.  Overseers 
of  Poor,  Brayt.  (Vt.)  176;  Dorset  v.  Manches- 
ter, 3  Vt.  370;  Rupert  v.  Sandgate.  10  Vt.  278; 
Overseers  of  Poor  v.  Overseers  of  Poor,  1  Aik. 
(Vt.)  241;  Stowe  v.  Brookfield,  26  Vt.  524; 
Chester  v.  VVheelock,  28  Vt.  554;  Hale  v. 
Turner,  29  Vt.  350;  Poultney  v.  Sandgate,  35 
Vt.  146;  Cabot  v.  Washington,  41  Vt.  168. 

2.  In  re  Poor  Dist.,  3  Kulp  (Pa.)  198;  West 
Buffalo  v.  Walker  Tp.,  8  Pa.  St.  177. 


3.  West  Buffalo  v.  Walker  Tp.,  8  Pa.  St.  177; 
Overseers  of  Poor  v.  Overseers  of  Poor,  44  Pa. 

St.  60. 

4.  People  v.  Cayuga  County,  2  Cow.  (N.  Y.) 
530;  Overseers  of  Poor  v.  Overseers  of  Poor, 
17  Johns.  (N.  Y.)  89. 

5.  Liability  Statutory  —  Arkansas.  —  Gunn  v. 
Pulaski  County,  3  Ark.  427. 

Illinois.  —  Fox  v.  Bristol,  45  111.  App.  330; 
Kankakee  County  v.  Manteno,  68  111.  App.  365. 

Iowa.  —  Cooledge  v.  Mahaska  County,  24 
Iowa  211. 

Maine.  —  Blakesburg  v.  Jefferson,  7  Me.  125; 
Kellogg  v.  St.  George,  28  Me.  255;  Augusta 
v.  Chelsea,  47  Me.  367;  Davis  v.  Milton  Planta- 
tion, 90  Me.  512. 

Massachusetts.  —  Robbins  v.  Townsend,  20 
Pick.  (Mass.)  345;  Monson  v.  Chester,  22  Pick. 
(Mass.)  385;  Berlin  v.  Bolton.  10  Met.  (Mass.) 
115;  Plymouth  v.  Wareham,  126  Mass.  475; 
East  Sudbury  v.  Sudbury,  12  Pick.  (Mass.)  I. 

New  Hampshire.  —  Otis  v.  Strafford,  10  N. 
H.  352. 

Vermont.  —  Ives  v.  Wallingford,  8  Vt.  224; 
Houghton  v.  Danville.  10  Vt.  537:  Worcester 
v.  Ballard,  38  Vt.  60;  Baldwin  v.  Rupert,  8  Vt. 
258;  Churchill  v.  West  Fairlee,  17  Vt.  447; 
Thetford  v.  Hubbard,  22  Vt.  440;  Selectmen  v. 
Miner,  8  Vt.  209;  Middlebury  v.  Hubbardton, 
1  D.  Chip.  (Vt.)  205;  Jamaica  v.  Guilford,  2 
D.  Chip.  (Vt.)  103;  Aldrich  v.  Londonderry,  5 
Vt.  441. 

Strict  Construction  of  Statutes.  —  Davis  v.  Mil- 
ton Plantation,  90  Me.  512;  Plymouth  v.  Ware- 
ham,  126  Mass.  475. 

6.  Power  of  Legislature.  —  Fox  v.  Kendall,  97 

111.  72. 

7.  Town  Paupers. —  La  Grange  Tp.  v.  Super- 
intendents of  Poor,  115  Mich.  181;  Fenholt  v. 
Freeborn  County,  29  Minn.  158;  Albion  v. 
Maple  Lake,  71  Minn.  503;  Order  of  St.  Dom- 
inick  v.  Long  Island  City,  48  Hun  (N.  Y.)  306; 
Grim  v.  Haycock  Tp.,  1  Pa.  Dist.  815;  Plain- 
field  v.  Plainfield,  67  Wis.  526. 

8.  City  and  Village  Paupers.  —  Wellcome  v. 
MonticeJlo,  41  Minn,  136;  Cordova  v.  Le  Sueur 
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County  Paupers.  —  Under  some  statutes  the  liability  for  the  support  of  paupers 
is  imposed  upon  counties,1  or  when  the  liability  for  the  support  of  settled 
paupers  is  imposed  upon  the  towns  in  which  they  are  settled,  the  liability  for 
the  support  of  unsettled  paupers  is  imposed  upon  the  counties.8 

Liability  of  Plantations.  —  In  Maine  there  is  no  liability  upon  plantations  aside 
from  the  express  provisions  of  the  statutes;  3  and  the  liability  imposed  upon 
plantations  extends  only  to  the  relief  of  paupers  having  settlements  within 
the  state  as  provided  in  the  statute.4 

state  Paupers.  —  In  some  jurisdictions  the  statutes  provide  that  persons  not 
having  settlements  in  the  state  shall  be  considered  state  paupers,  who  are  to 
be  aided  in  the  first  instance  by  the  towns,  which  are  to  be  reimbursed  by  the 
state.* 

Local  Option  as  to  System  for  Support  of  Paupers.  —  Some  statutes  have  provided  for 
the  adoption  by  local  option  of  a  township  or  county  system  for  the  support 
of  the  poor.6 

Liability  as  Affected  by  Pauper's  Settlement  or  Residence  —  Settled  Persons.  —  Liability 
for  the  support  of  paupers  who  have  a  settlement  within  the  state  is  imposed 
generally  upon  the  place  of  their  settlement,7  and  a  statute  providing  for  the 
support  of  paupers  by  the  town  to  which  they  "  belong  "  means  the  town  in 
which  they  are  settled,  and  not  the  town  in  which  they  reside.8 

Unsettled  and  Transient  Paupers. — The  statutes  generally  provide  for  the  support 
of  unsettled  and  transient  paupers  by  the  towns  or  poor  districts  in  which 
they  are  or  reside  at  the  time  when  they  become  a  public  charge  or  in  need 
of  relief.9  Under  some  statutes  the  liability  for  the  support  of  unsettled 
paupers  is  imposed  upon  the  towns  or  counties  in  which  they  resided  within 


Center,  74  Minn.  515;  Order  of  St.  Dominick 
v.  Long  Island  City,  48  Hun  (N.  Y.)  306. 

In  Odegaard  v.  Albert  Lea,  33  Minn.  351,  it 
was  held  that  the  word  "  town  "  in  Special 
Laws  Minn.  1875,  c.  74,  entitled  "  an  act  to 
make  paupers  a  town  charge  in  Freeborn 
county,"  included  the  incorporated  city  of 
Albert  Lea. 

1.  County  Paupers.  —  Arkansas.  —  Gunn  v. 
Pulaski  County,  3  Ark.  427;  Lee  County  v. 
Lackie,  30  Ark.  764;  Clark  County  v.  Huie,  49 
Ark.  145. 

Illinois.  —  La  Salle  County  v.  South  Ottawa, 
12  111.  480;  Clay  County  v.  Plaut,  42  111.  324; 
Perry  County  v.  Du  Quoin,  99  111.  479;  People 
v.  Hill,  163  111.  186;  McDonough  County  v. 
Pace,  52  111.  App.  83;  Fayette  County  v.  Mor- 
ton,  53  III.  App.  552. 

Kentucky.  —  Fealherston  v.  Thompson,  IO 
Bush  (Ky.)  140. 

Minnesota.  —  Fenholt  v.  Freeborn  County, 
29  Minn.  158;  Montgomery  v.  Le  Sueur 
County,  32  Minn.  532;  Pushor  v.  Morris,  53 
Minn.  325. 

Mississippi.  —  Cotton  v.  Board  of  Police,  27 
Miss.  367. 

New  York.  —  Palmer  v.  Vandenbergh,  3 
Wend.  (N.  Y.)  193;  Ovetseers  of  Poor  v.  Over- 
seers of  Poor,  3  Wend.  (N.  Y.)  201,  note. 

2.  La  Grange  Tp.  v.  Superintendents  of 
Poor,  115  Mich.  181;  Superintendents  of  Poor 
v.  Superintendent  of  Poor,  120  Mich.  247;  Ex 
p.  Madbury,  17  NT.  H.  569. 

3.  Liability  of  Plantations.—  Means  v.  Blakes- 
burg,  7  Me.  132;  Newry  v.  Gilead,  60  Me.  154; 
Blakesburg  v.  Jefferson,  7  Me.  125,  holding 
that  the  general  provisions  of  the  pauper  law 
requiring  towns  to  relieve  and  support  the 
poor  do  not  extend  to  plantations. 


Liability  of  Towns  Adjoining   Plantations.  — 

Beetham  v.  Lincoln,  16  Me.  137;  Newry  v. 
Gilead,  60  Me.  154. 

4.  Davis  v.  Milton  Plantation,  90  Me.  512. 

5.  State  Paupers.  —  Marlborough  v.  Chatham, 
50  Conn.  554;  Canton  v.  Burlington,  58  Conn. 
282;  Opinions  of  Justices,  68  Me.  593;  Davis 
v.  Milton  Plantation,  90  Me.  512;  South  Dan- 
vers  v.  Essex  County,  1  Allen  (Mass.)  25;  Com. 
v.  Cambridge,  4  Met.  (Mass.)  35;  Opinion  of 
Judges,  4  R.  I.  588. 

State  Aid.  —  Yolo  County  v.  Dunn,  77  Cal. 
133. 

6.  Local  Option.  —  La  Grange  Tp.  v.  Superin- 
tendents  of  Poor,  115  Mich.  181;  Thompson  v. 
Smith,  2  Den.  (N.  Y.)  177;  Baldwin  v.  Mc- 
Arthur,  17  Barb.  (N.  Y.)  414;  People  v.  St. 
Lawrence  County,  103  N.  Y.  541. 

7.  Settled  Paupers.  —  Reading  v.  Westport,  19 
Conn.  561;  Tipton  County  v.  Brown,  4  Ind. 
App.  288;  Mussel  v.  Tama  County,  73  Iowa 
101;  La  Grange  Tp.  v.  Superintendents  of 
Poor,  115  Mich.  181 ;  Sitterly  v.  Murray, 
(County  Ct.)  63  How.  Pr.  (N.  Y.)  367;  Burke 
County  7'.  Buncombe  County,  101  N.  Car.  520; 
Overseers  of  Poor  v.  Forest  County,  91  Pa.  St. 
404. 

8.  Reading  v.  Westport,  19  Conn.  564; 
Hampden  v.  Newburgh,  67  Me.  370;  Kenne- 
bunk  v.  Alfred,  19  Me.  22T. 

Where  the  Wife  Has  a  Settlement,  but  the  Hus- 
band Is  Unsettled,  the  town  in  which  the  wife  is 
settled  is  liable  for  supplies  furnished  to  the 
tamily.  Goshen  v.  Canaan,  35  Conn.  186. 
See  also  Bechertown  v.  Ludlow,  no  Mass.  98. 

9.  Unsettled  and  Transient  Paupers  —  Connec- 
ticut. —  Trumbull  v.  Moss,  28  Conn.  253 

Maine.  —  Brown    v.    Orland,   36  Me.  376; 
Holden  v.  Brewer,  38  Me  472. 
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a  specified  time  before  becoming  a  public  charge,  though  they  become 
actually  chargeable  in  different  towns  or  counties.1 

The  Support  of  Insane  Paupers  committed  to  insane  asylums  is  generally  imposed 
upon  the  towns  or  poor  districts  in  which  they  have  their  settlement,2  or, 
where  an  insane  pauper  is  committed  from  a  town  or  poor  district  other  than 
that  of  his  settlement,  it  is  made  directly  liable  for  his  support,  with  the  right 
to  recover  therefor  from  the  town  or  district  in  which  the  pauper  has  his 
settlement.3  Where  the  insane  pauper  has  no  settlement  within  the  state, 
the  liability  for  his  support  is  as  a  rule  either  imposed  upon  the  common- 
wealth 4  or  upon  the  county,  town,  or  poor  district  from  which  he  is 
committed.5 


New  Jersey.  — Still  water  v.  Green,  9  N.  J.  L. 

59.  X 

Nezv  York.  —  Wood  v.  Simmons,  51  Hun  (N. 
Y.)  325. 

Ohio.  —  Cincinnati  Tp.  v.  Ogden,  5  Ohio  23. 

Pennsylvania.  —  Milton  v.  Williamsport,  9 
Pa.  St.  46;  Juniata  County  v.  Overseers  of 
Poor,  107  Pa.  St.  68;  Overseers  of  Poor  v. 
Overseers  of  Poor,  114  Pa.  St.  394;  Moreland 
Tp.  v.  Overseers,  3  W.  N.  C.  (Pa.)  20;  Over- 
seers of  Poor  v.  Sugar  Creek  Tp.,  20  W.  N.  C. 
(Pa  )  307;  Clarion  v.  Clarion  County,  1  Pa.  Co. 
Ct.  593;  Braintrim  Tp.  Overseers  v.  Windham 
Tp.  Overseers,  10  Pa.  Co.  Ct.  250;  Versailles 
v.  Mifflin,  10  Watts  (Pa.)  360;  Austin  Poor  Dist. 
v.  Potter  County,  1  Pa.  Dist.  637;  Grim  v. 
Haycock  Tp.,  1  Pa.  Dist.  815.  See  also  Marion 
Tp.  v.  Spring  Tp.,  50  Pa.  St.  308. 

Vermont.  —  New  Haven  v.  Middlebury,  63 
Vt.  399;  Chittenden  v.  Siockbridge,  63  Vt.  308; 
Londonderry  v.  Landgrove,  66  Vt.  264. 

Wisconsin. — McCaffrey  v.  Shields,  54  Wis. 
645- 

And  where  the  town  in  which  a  pauper  re- 
sides when  he  becomes  in  need  of  relief  in- 
duces him  to  go  into  another  town,  the  former 
town  still  remains  liable  for  the  pauper's 
support.  Canton  v.  Burlington,  58  Conn.  277. 

1.  Fox  v.  Kendall,  97  111.  72;  Merrimack 
County  v.  Grafton  County,  63  N.  H.  550.  See 
also  Kelly  Tp.  v.  Union  Tp.,  5  W.  &  S.  (Pa.) 
535. 

2.  Insane  Paupers  —  Connecticut.  —  Connecti- 
cut Hospital  for  Insane  v.  Brookfield,  69 
Conn.  1. 

Illinois.  —  Alton  v.  Madison  County,  21  111. 
115;  Fox  v.  Kendall.  97  111.  72. 

Iowa.  —  Scott  County  v.  Polk  County,  61 
Iowa  616;  Speedling  v.  Worth  County,  68  Iowa 
152. 

Maine.  —  Eastport  v.  East  Machias,  40  Me. 
280;  Jay  v.  Carthage,  48  Me.  353. 

Massachusetts.  —  Adams  v.  Ipswich,  116 
Mass.  570;  Gould  v.  Lawrence,  160  Mass.  232; 
Newburypori  v.  Creedon,  146  Mass.  134;  Smith 
v.  Lee,  12  Allen  (Mass.)  510;  Watson  v.  Charles- 
town,  5  Met.  (Mass.)  54;  Foster  v.  Worcester, 
16  Pick.  (Mass.)  71. 

Missouri.  —  State  v.  Cole  County  Ct.,  80  Mo. 
80;  Montgomery  County  v.  Gupton,  139  Mo. 
303- 

New  Hampshire.  —  Merrimack  County  v. 
Concord,  39  N.  H.  213;  Hillsborough  County 
v.  Londonderry,  43  N.  II.  451. 

New  York. — Ex  p.  Overseers  of  Poor,  4 
Cow.  (N.  Y.)  137;  People  v.  Herkimer  County, 
(Supm.  Ct.  Spec.  T.)  20  Abb.  N.  Cas.  (N.  Y.) 
123,  46  Hun  (N.  Y.)  354. 


Ohio.  —  Ashland  County  v.  Richland  County 
Infirmary,  7  Ohio  St.  65,  70  Am.  Dec.  49; 
Muskingum  County  Infirmary  v.  Toledo,  15 
Ohio  St.  409. 

Pennsylvania.  —  Franklin  Tp.  v.  Pennsyl- 
vania State  Lunatic  Hospital,  30  Pa.  St.  522; 
Overseers  of  Poor  v.  Directors  of  Poor,  44  Pa. 
St.  481;  Clearfield  County  v.  Cameron  Tp. 
Poor  Dist.,  135  Pa.  St.  86;  Danville  State  Hos- 
pital v.  Overseers  of  Poor,  163  Pa.  St.  175; 
Directors  of  Poor  v.  State  Hospital,  (Pa.  1886) 
3  Cent.  Rep.  267;  Armstrong  County  v.  Plum- 
creek  Tp.  Overseers,  158  Pa.  Si.  92. 

Wisconsin.  —  State  v.  Dodge  County,  56 
Wis.  79. 

3.  Maine.  —  Cooper  v.  Alexander,  33  Me. 
453;  Easiport  v.  Belfast,  40  Me.  262;  Jay  v. 
Carthage,  48  Me.  353;  West  Gardiner  v.  Hart- 
land,  62  Me.  246;  Bowdoinham  v.  Phippsburg, 
63  Me.  497;  Etna  v.  Brewer,  78  Me.  377;  Ban- 
gor v.  Orneville,  90  Me.  217. 

Massachusetts.  —  Waltham  v.  Brookline,  119 
Mass.  479;  Taunton  v.  Wareham,  153  Mass. 
192;  Northampton  v.  Plainfield,  164  Mass.  5C6; 
Cumminglon  v.  Wareham,  9  Cush.  (Mass.) 
585;  Andover  v.  Easthampton,  5  Gray  (Mass.) 
390;  Jennison  v.  Roxbury,  9  Gray  (Mass.)  32; 
Amherst  v.  Shelburne,  11  Gray  (Mass.)  107. 

New  Hampshire.  —  Merrimack  County  v. 
Concord,  39  N.  H.  213. 

Pennsylvania. —  Lower  Augusta  Tp.  v. 
Northumberland  County,  37  Pa.  St.  143;  Eris- 
man  v.  Direclorsof  Poor,  47  Pa.  St.  509;  In  re 
Blewitt,  11  Phila.  (Pa.)  652,  32  Leg.  Int.  (Pa.) 
336,  4  Luz.  Leg.  Reg.  (Pa.)  243 ;  Danville,  etc.. 
Poor  Dist.  v.  Montour  County,  75  Pa.  St.  35; 
Ketcham's  Case,  14  Pa.  Co.  Ct.  9. 

Rhode  Island.  —  Hopkinton  v.  Waite,  6  R.  I. 
374- 

Vermont. — St.  Johnsbury  v.  Waterford,  15 

Vt.  692. 

Support  Out  of  State. —  The  town  of  a  pauper's 
settlement  is  not  liable  to  another  town,  in 
which  the  pauper  has  become  insane  and 
fallen  into  distress,  for  the  expenses  of  his 
removal  to  an  asylum  for  the  insane  in  another 
state,  and  for  his  support  and  medical  attend- 
ance there,  even  though  a  removal  to  some 
asylum  was  necessary  to  the  comfort  and  re- 
lief of  the  pauper,  and  a  matter  of  economy 
and  humanity.  Deerfield  v.  Greenfield,  1  Gray 
(Mass.)  514. 

4.  Unsettled  Insane. —  Andover  v.  Easthamp- 
ton, 5  Gray  (Mass.)  390;  Jennison  v.  Roxbury, 
9  Gray  (Mass.)  32;  Matter  of  St.  Lawrence 
Stale  Hospital,  13  N.  Y.  App.  Div.  436. 

5.  Chosen  Freeholders  v.  Chosen  Freehold- 
ers, 23  N.  J.  L.  415;  Pennsylvania  Slate  Luna- 
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V.  Actions  Between  Municipalities  for  Relief  Furnished  to  Paupers 

 1,  In  General.  —  As  the  liability  of  municipalities  for  the  support  of  paupers 

is  purely  statutory,1  one  municipality  furnishing  relief  to  a  pauper,  the  duty 
to  support  whom  is  imposed  upon  another  municipality,  cannot,  in  the  absence 
of  statutory  provision,  recover  the  cost  thereof  from  the  latter. a  The  stat- 
utes in  many  jurisdictions  provide  that  a  town,  poor  district,  or  county  fur- 
nishing relief  to  a  pauper  may  recover  therefor  from  the  town,  etc.,  upon 
which  the  duty  to  support  the  pauper  is  imposed.3    As  this  liability  between 


tic  Hospital  v.  Wayne  County,  2  Pearson 
(Pa.)  83;  In  re  Blewitt,  11  Phila.  (Pa.)  652,  32 
Leg.  Int.  (Pa.)  336,  4  Luz.  Leg.  Reg.  (Pa.)  243; 
Venango  v.  Brookville,  21  Pittsb.  Leg.  J.  (Pa.) 
134;  Overseers  of  Poor  v.  Forest  County,  91 
Pa.  St.  404;  Juniata  County  v.  Overseers  of 
Poor,  107  Pa.  St.  68. 

1.  See  supra,  this  title,  General  Municipal 
Liability  for  Support  of  Paupers. 

2.  Actions  Between  Municipalities  —  Right  of 
Action  Statutory  —  England.  —  Atkins  v.  Ban- 
well,  2  East  505. 

Maine.  —  Nevvry  v.  Gilead,  60  Me.  154. 

Massachusetts.  —  Marlborough  v.  Framing- 
ham,  13  Met.  (Mass.)  328;  Deerfield  v.  Green- 
field, 1  Gray  (Mass.)  514;  Com.  v.  Dracut,  8 
Gray  (Mass.)  455;  Dalion  v.  Hinsdale,  6  Mass. 
501. 

New  Hampshire.  —  Peterborough  v.  Lancas- 
ter, 14  N.  H.  382. 

New  York.  —  Holmes  v.  Brown,  13  Barb. 
(N.  Y.)  599- 

Pennsylvania.  —  Williams  v.  Mercer  County 
Directors,  15  Pa.  Co.  Cl.  525,  4  Pa.  Dist.  171; 
Danville,  etc.,  Poor  Dist.  v.  Montour  County, 
75  Pa.  St.  35. 

Rhode  Island.  —  Hopkinton  v.  Waite,  6  R.  I. 
374. 

South  Dakota.  —  Hamlin  County  v.  Clark 
County,  1  S.  Dak.  131. 

Vermont.  —  Middlebury  v.  Hubbardton,  I 
D.  Chip.  (Vt.)  205;  Chelsea  v.  Vershire,  35  Vt. 
446;  Chelsea  v.  Washington,  48  Vt.  610. 
Compare  Danville  v.  Putney,  6  Vt.  512. 

Compare  Goshen  v.  Stonington,  4  Conn.  218; 
Westfield  v.  Sauk  County,  18  Wis.  624. 

Improper  Removal.  —  Where,  however,  the 
poor  officers  of  one  town  improperly  caused 
the  removal  of  a  pauper  to  another  town  so  as 
to  subject  the  latter  to  expenses  for  his  sup- 
port, a  special  action  on  the  case  to  recover 
damages  has  been  held  to  lie  by  the  latter 
against  the  former.  Overseers  of  Poor  v. 
Overseers  of  Poor,  15  Johns.  (N.  Y.)436;  Shel- 
don v.  Fairfax,  21  Vt.  102. 

3.  Statutory  Right  of  Action  —  Colorado.  — 
Park  County  v.  JefTerson  County,  12  Colo.  585. 

Connecticut.  —  Wethersfield  v.  Stanford,  1 
Root  (Conn.)  68;  Newtown  v.  Danbury,  3 
Conn.  553;  Stratford  v.  Fairfield,  3  Conn.  588; 
Goshen  v.  Stonington,  4  Conn.  218;  Litchfield 
v.  Farmington,  7  Conn.  100:  New  Milford  v. 
Sherman,  21  Conn.  101 ;  Bethlehem  v.  Water- 
town,  51  Conn.  492;  Bridgewater  v.  Roxbury, 
54  Conn.  213. 

Illinois.  —  Bristol  v.  Fox,  159  111.  500. 

Iowa.  —  Cerro  Gordo  County  v.  Wright 
County,  50  Iowa  439;  Scott  County  v.  Polk 
County,  61  Iowa  616;  Bremer  County  v. 
Buchanan  County.  61  Iowa  624;  Winneshiek 
County  v.  Allamakee  County,  62  Iowa  558; 
Hardin  County  v.  Wright  County,  67  Iowa  127 ; 


Clay  County  v.  Palo  Alto  County,  82  Iowa 
626. 

Maine.  —  York  v.  Penobscot,  2  Me.  I ;  Green 
v.  Buckfield.  3  Me.  136;  Garland  v.  Brewer,  3 
Me.  197;  Corinna  v.  Exeter,  13  Me.  321;  Guil- 
ford v.  Abbott,  17  Me.  335;  Kennebunk  v. 
Alfred,  19  Me.  221;  Hampden  v.  Newburgh, 
67  Me.  370;  Augusta  v.  Vienna,  21  Me.  298; 
Kennebunkport  v.  Buxton,  26  Me.  61 ;  Brewer 
v.  East  Machias,  27  Me.  489;  Calais  v.  Marsh- 
field,  30  Me.  511 ;  Sandford  v.  Lebanon,  31  Me. 
124;  Bangor  v.  Hampden,  41  Me.  484;  New 
Vineyard  v.  Phillips,  45  Me.  405;  Starks  v. 
New  Portland,  47  Me.  183;  Jay  v.  Carthage, 
48  Me.  353;  Ellsworth  v.  Houlton,  48  Me.  416; 
Notridgewock  v.  Solon,  49  Me.  385;  Bremen 
v.  Brewer,  54  Me.  528;  New  Portland  v.  King- 
field,  55  Me.  172;  Verona  v.  Penobscot,  56  Me. 
11;  Ripley  v.  Hebron,  60  Me.  379;  Newry  v. 
Gilead,  60  Me.  154;  Kennedy  v.  Weston,  65 
Me.  596;  Bowdoinham  v.  Phippsburg,  63  Me. 
497;  Sebec  v.  Foxcroft,  67  Me.  491;  Fryeburg 
v.  Brownneld,  68  Me.  145;  Linneus  v.  Sidney, 
70  Me.  114;  Sebec  v.  Dover,  71  Me.  573;  Cam- 
den v.  Belgrade,  75  Me.  126;  Etna  v.  Brewer, 
78  Me.  377;  Auburn  v.  Lewiston,  85  Me.  282; 
Lisbon  v.  Winthtop,  93  Me.  541;  Augusta  v. 
Mercer,  80  Me.  122. 

Massachusetts.  —  Shrewsbury  v.  Boylston,  I 
Pick.  (Mass.)  105;  Shelburne  v.  Rochester,  I 
Pick.  (Mass.)  470;  Ware  v.  Wilbraham,  4  Pick. 
(Mass.)  45;  Seekonk  v.  Attleborough,  7  Pick. 
(Mass.)  155;  Wade  v.  Salem,  7  Pick.  (Mass.) 
333;  Ware  7\Williamstown,  8  Pick.  (Mass.)  388; 
Westfield  v.  Southwick,  17  Pick.  (Mass.) 
68;  Worcester  v.  Milford,  18  Pick.  (Mass.)  379; 
Watson  v.  Cambridge,  18  Pick.  (Mass.)  470; 
Topsfield  v.  Middleton,  8  Met.  (Mass.) 
564;  Webster  v.  Uxbridge,  13  Met.  (Mass  )  198; 
Springfield  v.  Worcester,  2  Cush.  (Mass.)  52; 
Cummington  v.  Wareham,  9  Cush.  (Mass.) 
585;  Andover  v.  Easthampton.  5  Gray  (Mass.) 
390;  Com.  v.  Dracut,  8  Gray  (Mass.)  455;  Jen- 
nison  v.  Roxbury,  9  Gray  (Mass.)  32;  Amherst 
v.  Shelburne,  11  Gray  (Mass)  107;  Salem  v. 
Andover,  3  Mass.  436;  Sayward  v.  Alfred,  5 
Mass.  244;  Townsend  v.  Billerica,  10  Mass. 
411;  Needham  v.  Newton.  12  Mass.  452;  Har- 
wich v.  Hallowell,  14  Mass.  184;  Uxbridge  v. 
Seekonk,  10  Pick  (Mass.)  150;  Conway  v. 
Deerfield,  11  Mass.  327,  Marlborough  v.  Rut- 
land, 11  Mass.  483;  Braintree  v.  Hingham,  17 
Mass.  432;  Bath  v.  Freeport,  5  Mass.  325 ;  Ded- 
ham  v.  Milton,  136  Mass.  424;  South  Scituale 
v.  Stoughton,  145  Mass.  535;  Northampton  v. 
Plainfield,  164  Mass.  506. 

Minnesota. —  Albion  v.  Maple  Lake,  71  Minn. 
503;  Cordova  v.  Le  Sueur  Center,  74  Minn. 
515,  78  Minn.  36. 

Nevada.  —  Lander  County  v.  Humboldt 
County,  21  Nev.  415;  Washoe  County  v. 
Eureka  County,  25  Nev.  35-6. 
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municipalities  is  purely  statutory,  all  the  requirements  of  the  statutes  must 
be  complied  with,1  and  the  burden  is  upon  the  plaintiff  in  such  actions  to 
show  the  facts  necessary  to  render  the  defendant  liable.3  To  entitle  one 
municipality  to  recover  from  another  for  relief  furnished  to  a  person  having 
his  settlement  in  the  latter,  it  is  necessary  that  the  person  to  whom  the  relief 
was  furnished  should  have  been  a  pauper  and  the  supplies  furnished  pauper 


New  Hampshire.  —  Northwood  v.  'Durham, 
2  N.  H.  242;  Hanover  v.  Weare,  2  N.  H.  131; 
Walpole  v.  Marlow,  2  N.  H.  385;  Lee  v.  Deer- 
field,  3  N.  H.  290;  Lyman  v.  Lull,  4  N.  H.  495; 
Northwood  v.  Barrington.  9  N.  H.  3C9;  Peter- 
borough v.  Lancaster,  14  N.  H.  382;  Colebrook 
v.  Stewartstown,  28  N.  H.  75;  Berlin  v.  Gor- 
ham,  34  N.  H.  266;  Grafton  v.  Grafton  County, 
43  N.  H.  382;  Pembroke  v.  Epsom,  44  N.  H. 
"3- 

New  Jersey.  —  Evesham  v.  Newton,  I  N.  J. 
L.  89;  Stillwater  v.  Green,  9  N.  J.  L.  59;  Over- 
seers of  Poor  v.  Overseers  of  Poor,  13  N.  J.  L. 
289;  Youngs  v.  Overseers  of  Poor,  14  N.  J.  L. 
517. 

New  York.  —  McKay  v.  Welch,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  358;  Herkimer  County 
v.  Sangerfield,  (Supm,  Ct.  Tr.  T.)  29  Misc.  (N. 
Y.)2I3;  Voorhis  v.  Whipple,  7  Johns.  (N.  Y.) 

North  Carolina.  —  Burke  County  v.  Bun- 
combe County,  101  N.  Car.  520;  McDowell 
County  v.  Forsyth  County,  121  N.  Car.  295. 

Ohio.  —  Perry  Tp.  v.  Perry  County  Infirm- 
ary, 2  Ohio  Dec.  (Reprint)  382,  2  West.  L. 
Month.  (Ohio)  573;  Ashland  County  v.  Rich- 
land County  Infirmary,  7  Ohio  St.  65,  70  Am. 
Dec.  49;  Muskingum  County  Infirmary  v. 
Toledo,  15  Ohio  St.  409;  Marion  County  In- 
firmary v.  Westfield  Tp.,  21  Ohio  St.  373. 

Pennsylvania.  —  Overseers  of  Poor  v.  Direct- 
ors of  Poor,  44  Pa.  St.  481;  Overseers  of  Poor 
v.  Overseers  of  Poor,  48  Pa.  St.  402;  Marion 
Tp.  v.  Spring  Tp.,  50  Pa.  St.  308;  Directors 
of  Poor  v.  Directors  of  Poor,  91  Pa.  St.  431; 
Overseers  of  Poor  v.  Overseers  of  Poor,  152 
Pa.  St.  504;  Rouse  v.  Directors  of  Poor,  169 
Pa.  St.  116;  Lawrence  Tp.  v.  Tioga  County,  2 
Pa.  Dist.  786,  12  Pa.  Co.  Ct.  305;  Central  Poor 
Dist.  v.  Directors  of  Poor,  4  Pa.  Super.  Ct  16; 
Delaware  Tp.  Overseers  v.  Zerbe  Tp.  Over- 
seers, 3  Pa.  Co.  Ct.  643;  Moreland  Tp.  v.  Union 
Tp.,  6  Pa.  Co.  Ct.  560;  Elk  Tp.  Overseers  v. 
Jordan  Tp.  Overseers,  10  Pa.  Co.  Ct.  245; 
South  Huntingdon  v.  East  Huntingdon,  7 
Watts  (Pa.)  527;  Versailles  v.  Mifflin,  10  Watts 
(Pa.)  360;  Central  Poor  Dist.  v.  Pittston,  etc., 
Poor  Dist.,  7  Kulp  (Pa.)  196;  Ransom  Tp. 
Poor  Dist.  Jenkins  Tp.  Poor  Dist.,  8  Kulp 
(Pa.)  223. 

Vermont.  —  Pawlet  v.  Rutland,  Brayt.  (Vt.) 
175;  Essex  v.  Milton,  3  Vt.  17;  St.  Johnstury 
v.  Waterford,  15  Vt.  692;  Pawlet  v.  Sandgate, 
19  Vt.  621 ;  Woodstock  v.  Hartland,  21  Vt.  563 ; 
Charleston  v.  Lunenburgh,  23  Vt.  525;  Dan- 
ville v.  Sheffield,  50  Vt.  243;  Vershire  u.  Hyde 
Park,  64  Vt.  638;  Leicester  v.  Brandon,  65  Vt. 
544;  Mt.  Holly  v.  Peru,  72  Vt.  68  ;  Rockingham 
v.  Springfield,  59  Vt.  521;  Granville  v.  Han- 
cock, 69  Vt.  205;  Randolph  v.  Roxbury,  70  Vt. 

Wisconsin.  —  Westfield  v.  Sauk  County,  18 
Wis.  624;  La  Crosse  v.  Melrose,  22  Wis.  459; 


Superintendents  of  Poor  v.  Superintendents  of 
Poor,  38  Wis.  499;  Pine  Valley  v.  Unity,  40 
Wis.  682;  Scotl  v.  Clayton,  51  Wis.  185; 
Dakota  v.  Winneconne,  55  Wis.  522;  Saukville 
v.  Grafton,  68  Wis.  192;  Etlrick  v.  Bangor,  84 
Wis.  256;  Milwaukee  County  v.  Sheboygan,  94 
Wis.  58. 

Wyoming.  —  Sweetwater  County  v.  Carbon 
County,  6  Wyo.  254. 

In  Massachusetts,  in  case  the  town  notified  re- 
moves the  pauper  within  a  specified  time,  the 
amount  of  iis  liability  is  limited  to  a  specified 
sum  per  week,  and  the  expense  of  the  pauper's 
support  in  excess  of  such  amount  is  not  recov- 
erable. Seekonkr'.  Rehoboth,  8Cush.  (Muss.) 
371;  Ware  v.  Wilbraham,  4  Pick.  (Mass.)  45; 
Seekonk  v.  Attleborough,  7  Pick.  (Mass.)  155; 
Webster  v.  Uxbridge,  13  Met.  (Mass.)  198. 

Set-off  of  Mutual  Claims.  —  In  an  action  by 
one  town  against  another  for  supplies  fur- 
nished to  a  pauper,  the  defendant  town  cannot 
set  off  a  demand  against  the  plaintiff  town  for 
th  support  of  paupers  belonging  to  the  latter. 
Augusta      Chelsea,  47  Me.  367. 

Where  the  Pauper  Has  Died  in  the  Town  Fur- 
nishing Belief,  not  only  the  expenses  incurred 
for  his  support,  but  also  those  for  his  burial, 
are  recoverable  from  the  town  in  which  he  had 
his  legal  settlement,  if  the  town  incurring  them 
has  complied  with  the  statute.  Ellsworth  v. 
Houlton,  48  Me.  416. 

1.  Statutory  Bequirement  to  Be  Complied  With 
—  Connecticut.  —  Beacon  Falls  v.  Seymour,  44 
Conn.  210;  Windham  v.  Lebanon,  51  Conn. 
319;  Bristol  v.  New  Britain,  71  Conn.  201. 

Iowa.  —  Cerro  Gordo  County  v.  Wright 
County,  50  Iowa  439. 

Maine.  —  Naples  v.  Raymond,  72  Me.  213; 
Cushing  v.  Friendship,  89  Me.  525. 

New  Hampshire.  —  Meredith  v.  Canterbury, 
3  N.  H.  80;  Conway  v.  Wakefield,  3  N.  H.  277: 
Peterborough  v.  Lancaster,  14  N.  H.  382. 

New  York.  —  Overseers  of  Poor  v.  Overseers 
of  Poor,  15  N.  Y.  341. 

Ohio.  —  Millcreek  Tp.  -'.  Miami  Tp.,  10  Ohio 
375- 

Pennsylvania.  —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  18  Pa.  Co.  Ct.  473. 

Vermont.  —  Londonderry  v.  Windham,  2  Vt. 
149;  Essex  v.  Milton,  3  Vt.  17;  Danville  v. 
Putney,  6  Vt.  512;  Middlebury  v.  Waltham,  6 
Vt.  200;  Pawlet  v.  Sandgate,  19  V1.621;  Thet- 
ford  v.  Hubbard,  22  Vt.  440;  Ryegate  v. 
Wardsboro,  30  Vt.  746;  Pittsford  Chittenden, 
44  Vt.  382;  Vershire  v.  Hyde  Park,  64  Vt.  638. 

2.  Burden  of  Proof,  —  Winneshiek  County  v. 
Allamakee  County,  62  Iowa  558;  Kirkland  v. 
Bradford,  30  Me.  452;  Corinth  v.  Lincoln,  34 
Me.  310;  Norridgewock  v.  Madison,  70  Me. 
174;  New  Bedford  v.  Middleborough,  16  Gray 
(Mass.)  295:  Adams  v.  Swansea,  116  Mass.  591; 
New  Bedford  v.  Hingham,  117  Mass.  445; 
Waltham  v.  Brookline,  119  Mass.  479. 
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supplies.1  So  the  charges  for  the  supplies  furnished  must  have  been  reason- 
able.2 It  has  been  held  that  if  the  poor  officers  act  in  good  faith  in  furnish 
\x\<y  relief  to  one  supposed  to  be  a  pauper,  a  recovery  against  the  town  in 
which  such  person  had  his  settlement  will  not  be  defeated  by  the  fact  that 
he  has  some  property.3  Where  suitable  accommodations  are  provided  for 
a  pauper  in  the  town  of  his  settlement,  but  he  refuses  to  return  and  accept 
them,  another  town  having  notice  of  such  facts  cannot  furnish  relief  to  the 
pauper  and  recover  therefor  from  the  former.4 

2.  Notice  to  Municipality  to  Be  Charged  —  a.  In  General. —  Some  statutes 
provide  that  the  town  in  which  a  pauper  resides  when  relief  becomes  necessary 
shall  notify  the  town  in  which  he  has  his  settlement  of  his  condition  within  a 
specified  time  after  he  has  become  chargeable  and  supplies  have  been  fur- 
nished;  and  without  such  notice  no  recovery  can  be  had  for  relief  furnished 
to  the  pauper.5  Where,  after  notice,  the  town  notified  removes  the  pauper, 
who  subsequently  returns  to  the  town  giving  the  notice,  a  new  notice  must 
be  given  by  the  latter  town  to  enable  it  to  recover  for  supplies  furnished  to 
the  pauper  after  such  return.6  So  a  new  notice  must  be  given  where  the 
town  notified,  on  receipt  of  the  first  notice,  has  paid  the  claim  of  the  town 
giving  the  notice  for  supplies  furnished  up  to  that  time.7  Similarly,  where, 
after  an  action  is  brought  for  supplies  furnished,  the  pauper  remains  still 
chargeable  in  the  town  giving  the  notice,  a  new  notice  is  required  to  authorize 
a  recovery  for  subsequent  supplies.8    Where  the  supplies  are  furnished  occa- 


1.  Recovery  for  Supplies  to  Paupers  Only  — 

Connecticut. — New  Milford  v.  Sherman,  21 
Conn.  101. 

Illinois. — Alton  v.  Madison  County,  21  111. 
"5- 

Maine.  —  Thomaston  v.  Warren,  28  Me.  289; 
Vinalhaven  v.  Lincoln ville,  78  Me.  422.  See 
also  New  Portland  v.  Kingfield,  55  Me.  172; 
Linneus  v.  Sidney,  70  Me.  114. 

Massachusetts.  —  Freeporl  v.  Edgecumbe,  I 
Mass.  459;  Waltharn  v.  Brookline,  119  Mass. 
479;  Templeton  v.  Winchendon,  138  Mass.  109. 

Nevada.  —  Lander  County  v.  Humboldt 
County,  21  Nev.  415. 

Arew  Hampshire.  —  Rumney  v.  Ellsworth,  4 
N.  H.  138. 

As  to  Who  Are  to  Be  Considered  Paupers,  see 

supra,  this  title,  Who  Are  Included  in  Terms 
"  Poor."  "  Indigent  Persons,"  "  Paupers,"  Etc. 

A  Charge  by  the  Overseers  for  Trouble  in  Pro- 
curing a  Place  of  Abode  for  a  pauper  is  not  a 
legal  chirge,  and  cannot  be  recovered.  Con- 
way v.  Deerfield,  ir  Mass.  327. 

Paying  Indebtedness  of  Pauper  for  Past  Rent.  — 
Vinilhaven  v.  Lincolnvile,  78  Me.  422. 

2.  Souihbridg:e  v.  Charlton,  15  Mass.  248. 

3.  Hardin  County  v.  Wright  County,  67 
Iowa  127;  Brewer  v.  East  Machias,  27  Me.  489; 
Gweland      Medford,  1  Allen  (Mass.)  23. 

4.  Backjs  v.  Dudley,  3  Conn.  568;  New 
Salem  v.  Wendell,  2  Pick.  (Mass.)  341.  See 
also  Winchester  v.  Cheshire  County,  64  N.  H. 
100.  Compare  Bristol  v.  Fox,  159  111.  500,  re- 
versing 45  111.  App.  330. 

5.  Notice  to  Municipality  to  Be  Charged  —  Con- 
necticut. —  Middletown  v.  Berlin,  18  Conn.  195. 

Illinois.  —  Fox  v.  Kendall,  97  111.  72. 

lowa.—  Cerro  Gordo  County  v.  Wright 
County,  50  Iowa  439;  Poweshiek  County  v. 
Cass  County,  63  Iowa  244. 

Maine.  —  Greene  v.  Taunton,  1  Me.  228; 
Cooper  v.  Alexander,  33  Me.  453;  Belfast  v. 
Washington,  46  Me.  460;  Bangor  v.  Fairfield, 
46  Me.  558;  Jay  ~j.  Carthage,  48  Me.  353;  Veazie 


v.  Howland,  53  Me.  39;  East  Machias  v.  Brad- 
ley, 67  Me.  533. 

Massachusetts.  —  East  Sudbury  v.  Sudbury, 
12  Pick.  (Mass.)  1;  Cummington  v.  Wareham, 

9  Cush.  (Mass.)  585;  Com.  v.  Dracut,  8  Gray 
(Mass.)  455;  Salem  v.  Andover,  3  Mass.  436; 
Bath  v.  Freeporl,  5  Mass.  325;  Needham  ^. 
Newton,  12  Mass.  452;  Townsend  v.  Billerica, 

10  Mass.  411;  Taunton  v.  Wareham,  153  Mass. 
192. 

New  York.  —  Matter  of  Merville,  (County 
Ct.)  23  Misc.  (N.  Y.)  398. 

Vermont. — Woodstock  ii.  Barnard,  67  Vl.  97. 

Wisconsin.  —  Milwaukee  County  v.  Sheboy- 
gan, 94  Wis.  58. 

In  New  Hampshire,  before  an  action  can  be 
maintained  by  one  town  against  another,  a 
notice  in  writing  stating  the  sums  expended 
by  the  former  town  must  te  served  on  the  lat- 
ter town.  Rumney  v.  Allenstown,  2  N.  H. 
470;  Meredith  v.  Canterbury,  3  N.  H.  80;  Gil- 
ford v.  Newmarket,  7  N.  H.  251;  Barnstead 
v.  Strafford,  8  N.  H.  142;  Peterborough  v. 
Lancaster,  14  N.  H.  382;  Monroe  v  Acworth, 
41  N.  H.  199;  Chester  v.  Plaistow,  43  N.  H.542. 

If  Charges  for  Supplies  Notified  Are  In- 
tentionally Excessive,  they  will  be  wholly  dis- 
allowed; but  it  is  otherwise  if  the  excess  is 
caused  by  mistake.  Barnstead  v.  Strafford,  8 
N.  H.  142;  Berlin  v.  Gorham,  34  N.  H.  266. 

6.  Greene  v.  Taunton,  1  Me.  228.  See  also 
Palmer  v.  Dana,  9  Met.  (Mass.)  587. 

7.  Bangor  v.  Fairfield,  46  Me.  558;  East 
Machias  v.  Bradley,  67  Me.  533;  Palmer  v. 
Dana,  9  Me.  (Mass.)  587;  Sidney  v.  Augusta, 
12  Mass.  316;  Hallowell  v.  Harwich,  14  Mass. 
186;  Walpole  v.  Hopkinton,  4  Pick.  (Mass.) 
358.  See  also  Leicester  v.  Rehoboth,  4  Mass. 
180;  Bridgewater  v.  Yarmouth,  4  Mass.  273; 
Edgarton  v.  Tisbury,  10  Cush.  (Mass.)  408; 
Medway  v.  Milford,  21  Pick.  (Mass.)  349. 

8.  Walpole  v.  Hopkinton,  4  Pick.  (Mass.) 
357.  See  also  Hallowell  v.  Harwich,  14  Mass. 
186. 
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sionally,  but  not  continuously,  only  one  notice  is  necessary  to  entitle  a  recov- 
ery for  all.1  The  notice  should  not  be  given  before  the  pauper  has  actually 
become  chargeable. a 

b.  Form  and  Contents  of  Notice.  —  The  notice  should,  of  course, 
comply  with  the  statutory  requirements,3  but  technical  accuracy  in  its  form 
and  contents  has  been  held  not  to  be  necessary.4  The  statutes  generally 
require  notice  in  writing,  and  when  such  is  the  case  an  oral  notice  is  of  no 
effect.5 

The  Notice  Must  Designate  the  Pauper  by  name,  or  otherwise  designate  him  with 
sufficient  certainty  that  he  or  she  may  be  identified.6 

Chargeability  of  Pauper.  —  The  notice  must  state  that  the  pauper  is  in  fact 
chargeable  to  or  is  being  supported  by  the  town  giving  it,7  and  a  notice  that 
the  pauper  is  "  on  expense  "  in  the  notifying  town  sufficiently  states  that  he 


1.  Veazie  v.  Howland,  53  Me.  38;  Topsfield 
v.  Middleion,  8  Met.  (Mass.)  564;  Attleborough 
v.  Mansfield,  15  Pick.  (Mass.)  19,  in  which  case, 
where  paupers  were  first  relieved  in  the  fall  of 
1826,  and  notice  was  given  on  Oct.  18,  1826, 
and  further  aid  was  furnished  in  June,  1827, 
and  suit  was  brought  within  two  years  after 
that  time,  it  was  held  that  both  bills  could  be 
recovered. 

2.  Verona  v.  Penobscot,  56  Me.  11;  West 
Gardiner  v.  Hartland,  62  Me.  246. 

But  Where  There  Is  a  Case  of  Actual  Existing 
Necessity,  so  deemed  by  the  overseers,  and  pro- 
vided for  by  an  order  for  supplies  at  the  ex- 
pense of  the  town,  notice  may  be  given  to 
the  town  ultimately  liable,  although  nothing 
which  could  be  the  subject  of  a  suit  against 
sach  town  has  been  received  or  furnished 
under  the  order  thus  given.  Fayette  v.  Liver- 
more,  62  Me.  229. 

3.  Form  and  Contents  of  Notice. —  Kenne- 
bunkport  v.  Buxton,  26  Me.  61;  Quiracy  v. 
Braintree,  5  Mass.  86. 

4.  Windham  v.  Lebanon,  51  Conn.  319; 
Bethlehem  v.  Watertown,  51  Conn.  490; 
Kennebunkport  v.  Buxton,  26  Me.  61;  Cutler 
v.  Maker,  41  Me.  594;  Ellsworth  v.  Houlton, 
48  Me.  416;  Bangor  v.  Wiscasset,  71  Me.  535. 

Date  Not  Essential  to  Notice,  —  Ellsworth  v. 
Houlton,  48  Me.  416. 

6.  Middletown  v.  Berlin,  18  Conn.  195.  See 
also  Dalion  v.  Hinsdale,  6  Mass.  501. 

6.  Designation  of  Paupers.  —  Salem  v.  Mont- 
ville,  33  Conn.  142;  York  v.  Penobscot,  2  Me. 
1;  Bangor  v.  Deer  Isle,  1  Me.  329;  Dover  v. 
Paris,  5  Me.  430;  Auburn  v.  Wilton,  74  Me. 
437;  Shelburne  v.  Rochester,  r  Pick.  (Mass.) 
470;  Walpole  v.  Hopkinlon,  4  Pick.  (Mass  ) 
358;  Lanesborough  v.  New  Ashford,  5  Pick. 
(Mass.)  190;  Embden  v.  Augusta,  12  Mass. 
307;  Shutesbury  v.  Oxford,  16  Mass.  102; 
Northheld  v.  Taunton,  4  Met.  (Mass.)  433; 
Chichester  v.  Pembroke,  2  N.  H.  530;  New 
Boston  v.  Dunbarton,  12  N.  H.  409;  Dalton  v. 
Bethlehem,  20  N.  H.  505.  See  also  Ware  v. 
Stanstead-Mount-Titchet,  2  Salk.  488. 

"Mrs."  —  In  Salem  v.  Montville,  33  Conn. 
141,  it  was  held  that  a  notice  designating  the 
pauper  as  "  Mrs.  Phelps,"  without  giving  her 
Christian  name,  was  insufficient. 

Pauper  Going  by  Two  Names.  —  Where  a 
pauper  was  known  by  one  name  in  Ihe  town 
of  her  residence  and  by  another  in  the  town  of 
her  settlement,  a  notice  from  the  former  to  the 
latter  stating  only  the  name  by  which  she 


was  known  in  the  former  was  held  to  be  in- 
sufficient. Lanesborough  v.  New  Ashford,  5 
Pick.  (Mass.)  190. 

Omission  of  Middle  Name  Immaterial.  —  Ham- 
den  v.  Bethany,  43  Conn.  212.  See  also  Chi- 
chester v.  Pembroke,  2  N.  H.  530. 

Where  Family  Becomes  Chargeable  —  Naming 
Husband  Simply  Insufficient  as  to  the  Others.  — 
Andover  v.  Canton,  13  Mass.  547. 

A  Notice  Designating  the  Pauper  as  the  Widow 
of  a  certain  man  has  been  held  10  be  sufficient. 
Uxbridge  v.  Seekonk,  10  Pick.  (Mass.)  150. 

A  Notice  that  the  Husband,  Whose  Name  Is 
Given,  and  His  Wife  and  "  Children,"  or  Wife  and 
"  Family,"  have  become  chargeable  is  sufficient 
as  regards  the  husband  and  the  wife,  it  being 
unnecessary  to  give  the  wife's  Christian  name. 
Middletown  v.  Berlin,  18  Conn.  195;  Windham 
v.  Lebanon,  51  Conn.  320;  Sanford  v.  Lebanon, 
31  Me.  124.  See  also  Dalton  v.  Bethlehem, 
20  N.  H.  505. 

But  it  has  been  held  thai  such  notice  is  in- 
sufficient as  to  the  children.  Middletown  v. 
Berlin,  18  Conn.  195;  Bangor  v.  Deer  Isle,  1 
Me.  329;  Dover  v.  Paris,  5  Me.  430;  York  v. 
Penobscot,  2  Me.  I;  Sanford  v.  Lebanon,  31 
Me.  124;  Walpole  v.  Hopkinton,  4  Pick. 
(Mass.)  357;  Embden  v.  Augusta,  12  Mass. 
307;  Shutesbury  v.  Oxford,  16  Mass.  102; 
New  Boston  v.  Dunbarton,  12  N.  H.  409.  See 
also  Northfield  v.  Taunton,  4  Met.  (Mass.)  433. 
Compare  Shelburne  v.  Buckland,  124  Mass. 
117. 

"  S.  and  Family  "  Insufficient  as  Begards  Chil- 
dren.—  Dover  v.  Paris,  5  Me.  430. 

"  S.  and  Wife  and  Several  Children."  —  Bangor 
v.  Deer  Isle,  1  Me.  329. 

"  Daughter  of  Sally  B."  —  Chichester  v.  Pem- 
broke, 2  N.  H.  530. 

Notice  Designating  Pauper  as  "  Infant  Child " 
of  a  Certain  Person  Held  Insufficient.  —  Washing- 
ton v.  Kent,  38  Conn.  249.  See  also  Ware  v. 
Williamstown,  8  Pick.  (Mass.)  388. 

Notice  Including  Parents  and  "  Children,"  Giving 
Number  of  Children,  Sufficient.  —  Windham  v. 
Lebanon,  51  Conn.  319;  Lynn  v.  Newburyport, 
5  Allen  (Mass.)  545;  Orange  v.  Sudbury,  10 
Pick.  (Mass.)  22;  Granville  v.  Southampton, 
138  Mass.  256;  Fremont  v.  Sandown,  56  N.  H. 
300. 

Notice  Insufficient  Where  Number  of  the  Chil- 
dren Misstated.  —  Carver  v.  Taunton,  152  Mass. 

484. 

7.  Chargeability  of  Pauper.  —  Beacon  Falls  v. 
Seymour,  44  Conn.  210,  46  Conn.  281. 
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is  being  supported  by  the  town.1 

Bequest  for  Bemoval.  —  Some  statutes  also  require  that  the  notice  shan  con- 
tain a  request  for  the  pauper's  removal,  but  it  has  been  held  that  such  a 
provision  does  not  apply  where  the  pauper  is  dead  at  the  time  when  the  notice 
is  given;2  and  it  has  been  held  that  a  statement  that  the  pauper  will  be 
supported  by  the  town  giving  the  notice  at  the  expense  of  the  town  notified 
until  removal  contains  a  sufficient  request  for  removal.3 

Waiver  of  Defects  in  Notice.  —  The  municipality  receiving  the  notice  may  waive 
formal  defects  therein  by  answering  the  notice  and  placing  the  right  of  the 
town  giving  the  notice  to  recover  for  the  pauper's  support  upon  its  merits, 
instead  of  ignoring  the  notice  or  objecting  at  the  time  to  the  informalities.4 

c.  By  and  to  Whom  Notice  to  Be  Given  —  By  whom.  —  The  questions 
with  regard  to  the  persons  by  whom  the  notice  is  to  be  given  and  the  signa- 
tures to  the  notice  are  of  purely  statutory  regulation.5 

To  Whom  Notice  to  Be  Given.  —  So  the  question  to  what  officers  of  the  town 
the  notice  must  be  given  is  regulated  by  the  statutes.6 

d.  Service  of  Notice.  —  The  notice  must  be  served  in  accordance  with 
the  provisions  of  the  statutes.7  In  some  jurisdictions,  by  statute,  the  notice 
may  be  given  by  letter  put  into  the  mail.8  In  Massachusetts  the  postage 
must  be  prepaid,9  but  in  Maine  it  is  otherwise.10 

e.  Effect  of  Failure  to  Answer  Notice.  —  Where  the  town  notified 
fails  to  answer  the  notice  within  a  specified  time,  it  is,  under  some  statutes, 
estopped  to  contest  the  settlement  of  the  pauper,11  but  it  has  been  held  that 
such  provision  did  not  apply  when  it  could  be  shown  that  the  pauper's  settle- 
ment was  in  the  town  giving  the  notice.13  In  computing  the  time  for  answer- 


1.  Hamden  v.  Bethany,  43  Conn.  212;  Beth- 
lehem v.  Watertown,  51  Conn.  4qo.  See  also 
Middletown  v.  Berlin,  18  Conn.  190. 

2.  Bequest  for  Removal. —  Ellsworth  v.  Houl- 
ton,  48  Me.  416. 

3.  Lynn  v.  Newburyport,  5  Allen  (Mass.) 
545.  See  also  Kennebunkport  v.  Buxton,  26 
Me.  61. 

4.  Waiver  of  Defects  in  Notice.  —  York  v. 
Penobscot,  2  Me.  r;  Unity  v.  Thorndike,  15 
Me.  182;  Auburn  v.  Wilton,  74  Me.  437; 
Northfteld  v.  Taunton,  4  Met.  (Mass.)  433; 
Com.  v.  Dracut,  8  Gray  (Mass.)  455;  Embden 
v.  Augusta,  12  Mass.  307;  Paris  v.  Hiram.  12 
Mass.  262;  Shutesbury  v.  Oxford,  16  Mass. 
102;  Orange  v.  Sudbury,  10  Pick.  (Mass.)  22; 
Hanover  v.  Eaton,  3  N.  H.  38;  La  Crosse  v. 
Melrose,  22  Wis.  459.  See  also  Belfast!'.  Lee, 
59  Me.  293. 

5.  By  Whom  Notice  to  Be  Given.  —  York  v. 
Penobscot,  2  Me.  1;  Garland  v.  Brewer,  3  Me. 
197;  Dover  v.  Deer  Isle,  15  Me.  169;  Cooper 
v.  Alexander,  33  Me.  453;  Jay  v.  Carthage, 
48  Me.  353;  Belfast  v.  Lee,  59  Me.  293;  Spring- 
field  v.  Worcester,  2  Cush.  (Mass.)  52;  North- 
field  v.  Taunton.  4  Met.  (Mass.)  433;  Ashby  v. 
Lunenburg,  8  Pick.  (Mass.)  563;  Quincy  v. 
Braintree,  5  Mass.  86;  Dalton  v.  Hinsdale,  6 
Mass.  501;  Westminster  v.  Bernardston,  8 
Mass.  104;  Washoe  County  v.  Eureka  County, 
25  Nev.  356;  Nottingham  v.  Barrington,  6  N. 
H.  302;  Berlin  v.  Gorham,  34  N.  H.  266;  La 
Crosse  v.  Melrose,  22  Wis.  459. 

6.  To  Whom  Notice  to  Be  Given.  —  Dover  v. 
Deer  Isle,  15  Me.  169;  Jay  v.  Carthage,  48  Me. 
353;  Meredith  v.  Canterbury,  3  N.  H.  80; 
Salisbury  v.  Orange,  5  N.  H.  348. 

A  notice  seat  to  the  persons  who  by  the  rec- 
ords of  the  town  appear  to  be  the  officers  to  be 


notified  is  sufficient,  though  such  persons  had 
declined  to  accept  the  office.  Gorham  v. 
Calais,  4  Me.  475. 

7.  Service  of  Notice.  —  Salisbury  v.  Orange, 
5  N.  H.  348;  Northwood  v.  Barrington,  9  N. 
H.  369;  Still  well  v.  Kennedy,  51  Hun  (N.  Y.) 
114. 

Notice  delivered  to  and  received  by  an  over- 
seer at  a  distance  from  his  town  is  sufficient. 
Walpole  v.  Hopkinton,  4  Pick.  (Mass.)  357. 

Return  of  Service  of  Notice.  —  Northwood  v. 
Barrington,  9  N.  H.  369;  Farmington  v.  Som- 
ersworth,  44  N.  H.  589. 

8.  Litchfield  v.  Farmington,  7  Conn.  100; 
Augusta  v.  Vienna,  21  Me.  298;  Athens  v. 
Brownfield,  21  Me.  443;  Belfast  v.  Washing- 
ton, 46  Me.  460. 

9.  Groton  v.  Lancaster,  16  Mass.  no. 

10.  Athens  v.  Brownfield,  21  Me.  443. 

11.  Failure  to  Answer  Notice  —  Maine. — 
Windsor  v.  China,  4  Me.  298;  Kennebunkport 
v.  Buxton,  26  Me.  61;  Palmyra  v.  Prospect, 
30  Me.  211;  Ellsworth  v.  Houlton,  48  Me.  416; 
Bangor  v.  Madawaska,  72  Me.  203.  See  also 
Holden  v.  Glenburn,  63  Me.  579. 

Alassachusetts.  —  Marshpee  v.  Edgartovvn,  23 
Pick.  (Mass.)  156;  Petersham  v.  Coleraine,  9 
Allen  (Mass.)  91;  Topsham  v.  Harpswell,  1 
Mass.  518;  Bridgewater  v.  Dartmouth,  4  Mass. 
273 ;  Leicester  v.  Rehoboth,  4  Mass.  180;  Greene 
v.  Monmouth.  7  Mass.  467;  Needham  v.  New- 
ton, 12  Mass.  452;  Westminster  v.  Bernardston, 
8  Mass.  104;  Newton  v.  Randolph,  16  Mass. 
426;  Shelburne  v.  Buckland,  124  Mass.  117; 
Easton  v.  Wareham,  131  Mass.  10. 

New  York.  —  Stilwell  v.  Coons,  122  N.  Y. 
242. 

12.  Turners.  Brunswick,  5  Me.  31;  Kenne- 
bunkport v.  Buxton,  26  Me.  61. 
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ing  the  notice,  the  day  on  which  the  notice  is  given  is  excluded.1 

3.  Time  of  Instituting  and  Limitation  of  Actions  —  Time  of  instituting.  —  Under 

some  statutes  an  action  cannot  be  begun  by  the  town  giving  the  notice  until 
a  specified  time  has  elapsed  after  the  notice  has  been  given,  the  object  of  the 
statutes  being  to  allow  to  the  town  notified  a  reasonable  time  to  inquire  into 
the  facts,  remove  the  pauper,  and  reimburse  the  town  giving  the  notice,  or 
decline  to  do  so.3 

Limitations.  —  Some  statutes  expressly  limit  the  time  within  which  actions 
by  one  municipality  against  another  for  support  furnished  to  paupers  may  be 
brought,3  and  in  the  absence  of  an  express  provision  on  the  subject,  such 
actions  have  been  held  to  be  barred  by  the  general  statute  of  limitations.4 

Ignorance,  on  the  part  of  the  municipality  furnishing  relief  to  a  pauper,  of 
the  place  of  the  pauper's  settlement,  and  the  consequent  ignorance  of  what 
municipality  is  to  be  charged  with  his  support,  does  not  prevent  the  running 
of  the  time  within  which  the  action  must  be  brought.5 

VI.  Recovery  Against  Municipalities  by  Individuals  Furnishing  Relief 
TO  PAUPERS  —  1.  In  General.  —  As  the  liability  of  towns,  poor  districts,  and 
counties  to  support  paupers  is  purely  statutory,6  it  is  held  that  in  the  absence 
of  statutory  provisions  the  law  will  not  imply  any  promise  by  a  municipality 
to  reimburse  an  individual  for  expenses  voluntarily  incurred  by  him  in  the 
relief  of  paupers,  even  though  the  duty  of  furnishing  relief  to  such  paupers  was 
by  statute  imposed  on  the  municipality,1,  and  though  there  was  an  immediate 

1.  Windsor  v.  China,  4  Me.  298.    See  gen- 
erally the  title  Time,  Computation  of. 

2.  See  Belmont  v.  Pittston,  3  Me.  453,  and 
the  statutes  of  the  various  jurisdictions. 

3.  Limitation  of  Actions  —  Maine.  —  York  v. 
Penobscot,  2  Me.  I;  Camden  v.  Lincoln ville, 
16  Me.  384;  Augusta  v.  Vienna,  21  Me.  298; 
Robbinston  v.  Lisbon,  40  Me.  287;  Cutler  v. 
Maker,  41  Me.  594;  Sandford  v.  Lebanon,  26 
Me.  461;  Veazie  v.  Howland,  53  Me.  39. 

Massachusetts.  —  Belfast  v.  Leominster,  I 
Pick,  (Mass.)  123;  Uxbridge  v.  Seekonk,  10 
Pick.  (Mass.)  150;  Cummington  v.  Wareham, 
9  Cush.  (Mass.)  585;  Townsend  v.  Billerica,  10 
Mass.  411 ;  Readfield  v.  Dresden,  12  Mass. 
316;  Needham  v.  Newton,  12  Mass.  452;  Har- 
wich v.  Hallowell,  14  Mass.  184;  Hallowell  v. 
Harwich,  14  Mass.  186;  Adams  v.  Ipswich,  116 
Mass.  570;  Reading  v.  Maiden,  141  Mass.  580. 

New  York.  —  Stilwell  v.  Coons,  122  N.  Y. 
242. 

Under  Pub.  Stat.  Mass.  (1882),  c.  84,  §  14, 
providing  that  the  expenses  incurred  in  the 
relief  of  a  pauper  within  three  months  next 
before  notice  given  to  the  place  to  be  charged 
may  be  recovered  of  such  place  in  an  action 
"  to  be  instituted  within  two  years  after  the 
cause  of  action  arises,  but  not  otherwise,"  no 
such  action  can  be  maintained  unless  brought 
within  two  years  from  the  time  of  giving  the 
notice  required  by  the  statute.  Reading  v. 
Maiden,  141  Mass.  580. 

Removal  of  Bar  by  Promise  to  Pay.  —  Belfast  v. 
Leominster,  1  Pick.  (Mass.)  123. 

4.  Washington  County  v.  Mahaska  County, 
47  Iowa  57. 

5.  Washington  County  v.  Mahaska  County, 
47  Iowa  57;  Adams  v.  Ipswich  116  Mass.  570. 

6.  See  supra,   this  title,   General  Municipal 
Liability  for  Support  of  Paupers. 

7.  No  Recovery  by  Individuals  Aiding  Pauper  — 
Arkansas.  —  Lee  County  v.  Lackie,  30  Ark.  764; 
Clark  County  v.  Huie,  49  Ark.  145;  Clay  v. 
Pulaski  County,  56  Ark.  468.    Compare  Gunn 


v.  Pulaski  County.  3  Ark.  427;  Brem  v.  Arkan- 
sas County  Ct.,  9  Ark.  240. 

Connecticut.  —  Kent  v.  Chaplin,  6  Conn.  73. 

Indiana.  —  Knox  County  v.  Jones,  7  Ind.  3; 
Mullen  v.  Decatur  County,  9  Ind.  502;  Morgan 
County  v.  Seaton,  122  Ind.  521;  State  v.  Gold, 
140  Ind.  699. 

Maine.  —  Beetham  v.  Lincoln,  16  Me.  137; 
Warren  v.  Islesborough,  20  Me.  442;  Farring- 
ton  v.  Anson,  77  Me.  405.  Compare  Fletcher 
v.  Belfast,  77  Me.  334. 

Massachusetts. — Williams  v.  Braintree,  6 
Cush.  (Mass.)  399;  Lamson  v.  Newburyport, 
14  Allen  (Mass.)  30;  Shearer  v.  Shelburne,  10 
Cush.  (Mass.)  3;  Mitchell  v.  Cornville,  12 
Mass.  333;  Miller  v.  Somerset,  14  Mass.  396; 
Kittredge  v.  Newbury,  14  Mass.  448;  Rogers 
v.  Newbury,  105  Mass.  533;  O'Keefe  v.  North 
ampton,  145  Mass,  115. 

Mississippi.  —  Reynolds  v.  Alcorn  County, 
59  Miss.  132.  Compare  Rankin  County  v.  Wat- 
son, 70  Miss.  85. 

New  Hampshire.  —  Woodes  v.  Dennett,  9  N. 
H.  55;  Lee  v.  Deerfield,  3  N.  H.  290;  Mace  v. 
Nottingham  West,  1  N.  H.  52;  Otis  v.  Straf- 
ford. 10  N.  H.  352;  French  v.  Benton,  44  N. 
H.  28;  Buxton  v.  Chesterfield,  60  N.  H.  357. 

New  York.  —  Hull  v.  Oneida  County,  19 
Johns.  (N.  Y.)  259,  10  Am.  Dec.  223;  Gourley 
v.  Allen,  5  Cow.  (N.  Y.)  644-  Flower  v.  Allen, 
5  Cow.  (N.  Y.)  654;  Minklaer  v.  Rockfeller,  6 
Cow.  (N.  Y.)  276;  Palmer  v.  Vandenbergh,  3 
Wend.  (N.  Y.)  193;  Smith  v.  Williams,  (County 
Ct.)  13  Misc.  (N.  Y.)  761.  See  also  Hawley  v. 
Mclntyre,  24  Hun  (N.  Y.)  459. 

North  Dakota.  —  St.  Luke's  Hospital  Assoc. 
v.  Grand  Forks  County,  8  N.  Dak.  241. 

Ohio.  —  Beach  v.  Marion  Tp.,  2  Ohio  Dec. 
(Reprint)  221,  2  West.  L.  Month.  95.  Compare 
Cincinnati  Tp.  v.  Ogden,  5  Ohio  23. 

Pennsylvania.  —  Salsbury  v.  Philadelphia, 
44  Pa.  St.  303.  See  also  Overseers  v.  Baker.  2 
Watts  (Pa.)  280;  Kennedy  v.  PoorDist.,  15  Pa. 
Super.  Ct.  1;  Overseers  of  Poor  v.  McCoy,  2 
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necessity  for  relief  before  the  poor  officers  could  be  communicated  with.1 
The  same  rule  applies  with  regard  to  medical  attendance,2  even  though  prompt 
medical  attendance  was  necessary  to  the  relief  of  the  pauper  ;3  and  this  has 
been  held  to  be  true  where  the  regular  physician  employed  by  the  municipality 
to  attend  paupers  refused  his  services  and  the  poor  officers  refused  to  furnish 
other  services.4  In  some  cases,  however,  it  has  been  held  that  the  munici- 
pality upon  which  the  duty  to  relieve  the  pauper  was  imposed  is  liable  for 
medical  attendance  furnished  to  a  pauper  without  notice  to  or  permission 
from  the  poor  officer,  where  immediate  action  was  required;5  but  the  case 
must  have  been  one  of  emergency.6 

Belief  Furnished  on  Credit  of  Pauper  or  as  Gratuity. —  If  a  physician  rendering  ser- 
vices to  a  pauper  or  if  any  other  person  furnishing  relief  does  so  as  a  gratuity 
or  on  the  personal  credit  of  the  pauper,  he  cannot  afterwards  charge  the  town 
or  poor  district  therefor.7 

2.  Relief  Furnished  at  Request  of  Poor  Officers.  —  Where  relief  is  furnished 
to  a  pauper  at  the  request  of  the  poor  officers  authorized  to  contract  therefor, 
an  implied  contractual  obligation  on  the  part  of  the  town  or  poor  district  to 
pay  therefor  arises;  an  express  promise  to  pay  is  not  necessary.8 


P.  &  W.  (Pa.)  432.  Compare  Overseers  of  Poor 
v.  Shaffer,  3  Penny.  (Pa.)  101;  Armstrong  v. 
Berwick  Overseers,  10  Pa.  Co.  Ct.  337. 

Rhode  Island.  —  Caswell  v.  Hazard,  10  R.  I. 
490. 

Vermont.  —  Aldrich  v.  Londonderry,  5  Vt. 
441;  Selectmen  v.  Miner,  8  Vt.  209;  Houghton 
v.  Danville,  10  Vt.  537;  Putney  v.  Dummers- 
ton,  13  Vt.  370;  Churchill  v.  West  Fairlee,  17 
Vt.  447;  Macoon  -v.  Berlin,  49  Vt.  13. 

Washington.  —  Collins  v.  King  County,  1 
Wash.  Ter.  416;  King  County  v.  Collins,  1 
Wash.  Ter.  469. 

Wisconsin.  —  Patrick  v.  Baldwin,  109  Wis. 
342.  See  also  McCaffrey  v.  Shields,  54  Wis.  645. 
Compare  Mappes  v.  Iowa  County,  47  Wis.  31; 
Davis  v.  Scott,  59  Wis.  604. 

See  also  Boothe  v.  King,  71  Ala.  497;  Rio 
Grande  County  v.  Phye,  27  Colo.  107.  See, 
however,  Simmons  v.  Wilmott,  3  Esp.  gi; 
Seagraves  v.  Alton,  13  111.  366;  Perry  County 
v.  DuQuoin,  99  111.  479;  Eckman  v.  Brady  Tp., 
81  Mich.  70;  Shreve  v.  Budd,  7  N.  J.  L.  435. 

1.  Caswell  v.  Hazard,  10  R.  I.  490. 

2.  Medical  Attendance  —  Arkansas.  —  Lee 
County  v.  Lackie,  30  Ark.  764;  Prewett  v.  Mis- 
sissippi County,  38  Ark.  213. 

Indiana.  —  Mullen  v.  Decatur  County,  9  Ind. 
502;  Morgan  County  v.  Seaton,  122  Ind.  521. 
See  also  Morgan  County  v.  Johnson,  29  Ind. 
35- 

Iowa.  —  Mansfield  v.  Sac  County,  60  Iowa  11. 

Massachusetts. — Miller  v.  Somerset,  14  Mass. 
396:  Kittredge  v.  Newbury,  14  Mass.  448. 

Nebraska.  —  Hamilton  County  r\  Meyers, 
23  Neb.  718. 

New  Jersey.  —  Bay  v.  Cook,  22  N.  J.  L.  343. 

New  York.  —  Gourley  v.  Allen,  5  Cow.  (N. 
Y.)644;  Flower  v.  Allen,  5  Cow.  (N.  Y.)  654; 
Everts  v.  Adams,  12  Johns.  (N.  Y.)  352. 

Liability  of  County  to  Physician  for  Vaccinating 
Children  of  Poor  Person.  —  Allegany  County  v. 
McClintock,  60  Md.  559. 

3.  Cantrell  v.  Clark  County,  47  Ark.  239; 
Mansfield  v.  Sac  County,  60  Iowa  11 ;  French 
v.  Benton,  44  N.  H.  28. 

4.  Morgan  County  v.  Seaton,  122  Ind.  521. 

5.  Minority  Bule. — Christian  County  v.  Rock- 
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well,  25  111.  App.  20;  Fayette  County  v.  Mor- 
ton, 53  III.  App.  552;  Clinton  County  v.  Pace, 
59  III.  App.  576;  Madison  County  v.  Haskell, 
63  111.  App.  657;  Madison  County  v.  Hallibur- 
ton,  64  111.  App.  99;  La  Salle  County  71.  Hathe- 
way,  78  111.  App.  95;  Lee  County  v.  Gilbert, 
70  Miss.  791;  Campbell  v.  Grooms,  101  Pa.  St. 
481;  Blakeslee  v.  Directors  of  Poor,  102  Pa.  St. 
274;  Directors  of  Poor  v.  Worthington,  38  Pa. 
St.  160;  House  of  Employment  v.  Murry,  32 
Pa.  St.  178;  Directors  of  Poor  v.  Malany,  64 
Pa.  St.  144;  Directors  of  Poor  v.  Donnelly, 
(Pa.  1886)  7  Atl.  Rep.  204;  Poor  Dist.  v.  Byers, 
(Pa.  1887)  11  Atl.  Rep.  242.  See  also  La  Salle 
County  v.  Reynolds,  49  111.  186;  Perry  County 
v.  DuQuoin,  99  111.  479;  Carroll  County  v. 
Wilson,  1  Ind.  478. 

Funeral  Expenses. —  Directors  of  Poor  v.  Wal- 
lace, 8  W.  &  S.  (Pa.)  94;  Neale  v.  Overseers  of 
Poor,  12  Pa.  Co.  Ct.  649. 

6.  Pickett  v.  Erie  County  Poor  Directors,  3 
Pa.  Co.  Ct.  541. 

7.  Cantrell  v.  Clark  County,  47  Ark.  239; 
Blakeslee  v.  Directors  of  Poor,  102  Pa.  St.  274. 
Compare  Directors  of  Poor  v.  Malany,  64  Pa. 
St.  144. 

8.  Belief  Furnished  at  Bequest  of  Poor  Officers 

—  England.  —  Wing  v.  Mill,  I  B.  &  Aid.  104; 
Watling  v.  Walters,  1  C.  &  P.  132,  11  E.  C.  L. 
344;  Lamb  v.  Bunce,  4  M.  &  S.  275 ;  Hawtayne 
v.  Bourne,  7  M.  &  W.  600;  Paynter  v.  Wil- 
liams, 1  Cromp.  &  M.  810,  3  Tyrw.  894.  See 
also  Tomlinson  v.  Bentall,  8  Dowl.  &  R.  493,  5 
B.  &  C.  7^8.  Compare  Gent  v.  Tompkins.  1 
Dowl.  &  R~  541,  16  E.  C.  L.  55,  5  B.  &  C.  746, 
note. 

Illinois.  —  Eshelman  v.  Clinton  County,  88 
111.  App.  566. 

Indiana.  —  Howard  County  v.  Jennings,  104 
Ind.  108;  Tipton  County  v.  Brown,  4  Ind. 
App.  288. 

Maine.  —  Beetham  v.  Lincoln,  16  Me.  137; 
Overseers  of  Poor  v.  Portland,  23  Me.  410. 

New  Hampshire.  —  Burbank  v.  Piermont,  44 
N.  H.  43- 

Neiv  York.  —  King  v.  Butler,  15  Johns.  (N. 
Y.)  281. 

Vermont.  —  Worcester  v.  Ballard,  38  Vt.  60; 
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3.  Failure  of  Poor  Officers  to  Relieve  Pauper  After  Notice.  —  Some  statutes 
provide  that  on  failure  of  the  poor  officers  to  relieve  a  pauper  standing  in 
need  of  relief,  an  individual  who  has  given  notice  of  the  pauper's  condition 
and  made  a  request  for  his  relief  may  furnish  relief  until  provision  has  been 
made  by  the  poor  officers  for  the  pauper  and  may  recover  from  the  town  or 
poor  district  the  reasonable  value  thereof.1  In  order  to  entitle  an  individual 
to  recover  from  the  town  or  poor  district  under  such  provision,  notice  of  the 
pauper's  condition  must  have  been  given  to  the  poor  officers;  8  it  is  not  suffi- 
cient that  the  town  had  actual  knowledge  of  the  pauper's  condition.3  The 
notice  must  be  given  by  the  person  furnishing  relief  to  the  pauper  or  by  his 
agent  or  messenger.4  The  notice  need  not  be  in  writing,5  but  must  be  an 
intelligible  notice  of  the  pauper's  condition  and  call  on  the  poor  officers  to 
take  charge  of  the  "pauper. 6  A  notice  to  one  of  the  overseers  of  the  poor 
intended  for  all  of  them  collectively  has  been  held  to  be  sufficient,  though 
the  statute  provided  for  notice  to  the  "  overseers."  7 

Provision  for  Support  After  Notice.  —  If  the  town  or  poor  district  provides  ade- 
quate relief  for  the  pauper  after  notice  from  an  individual,  it  cannot  be  held 
liable  to  such  individual  for  additional  supplies  furnished  by  him;8  and 
where,  after  notice  to  the  poor  officers,  supplies  deemed  sufficient  by  them 
are  furnished  to  the  pauper,  a  new  notice  is  required  to  enable  a  person  to 


Wolcott  v.  Wolcott,  19  Vt.  37;  Howe  v.  Royal- 
ton,  32  Vt.  415. 

Wisconsin.  —  McCaffrey  v.  Shields,  54  Wis. 
645;  Beach  v.  Neenah,  90  Wis.  623. 

In  Iowa,  where  relief  is  furnished  at  the  re- 
quest of  the  township  trustees,  the  person 
furnishing  the  relief  must  secure  a  certificate 
from  the  trustees  before  he  is  entitled  to  pay- 
ment from  the  county  therefor.  Hunter  v. 
Jasper  County,  40  Iowa  568;  Collins  v.  Lucas 
County,  50  Iowa  448;  Bradley  v.  Delaware 
County,  57  Iowa  552;  Mansfield  v.  Sac  County, 
60  Iowa  11 ;  Sloan  v.  Webster  County,  61  Iowa 
738;  Mussel  v.  Tama  County,  73  Iowa  101; 
Lacy  v.  Kossuth  County,  106  Iowa  16;  Taylor 
v.  Woodbury  County,  106  Iowa  502. 

1.  Statutory  Provision —  Connecticut. —  Kent  v. 
Chaplin,  6  Conn.  72;  Wile  v.  Southbury,  43 
Conn.  53. 

Maine.  —  Brown  v.  Orland,  36  Me.  376;  Per- 
ley  v.  Oldtown,  49  Me.  31;  Veazie  v.  Chester, 
53  Me.  29;  Kennedy  v.  Weston,  65  Me.  596; 
Knight  v.  Ft.  Fairfield,  70  Me.  500;  Farrington 
v.  Anson,  77  Me.  405;  Carter  v.  Augusta,  84 
Me.  418;  Cunningham  v.  Frankfort,  (Me.  1888) 
12  Atl.  Rep.  636. 

Massachusetts.  —  Williams  v.  Braintree,  6 
Cush.  ("Mass.)  399;  Shearer  v.  Shelburne,  10 
Cush.  (Mass.)  3;  Underwood  o.  Sciiuate,  7 
Met.  (Mass.)  214;  Smith  v.  Colerain,  9  Met. 
(Mass.)  492;  Worden  v.  Leyden,  10  Pick. 
(Mass.)  24;  Fiske  v.  Lincoln,  ig  Pick.  (Mass.) 
473;  Cargill  v.  Wiscasset,  2  Mass.  547;  Dog- 
gett  v.  Dedham,  2  Mass.  564;  Sayward  v. 
Alfred,  5  Mass.  244;  Mitchell  v.  Cornville,  12 
Mass.  333;  Walson  v.  Cambridge,  15  Mass. 
286;  Rogers  v.  Newbury,  105  Mass.  533;  Wing 
-'.  Chesterfield,  116  Mass.  353. 

Nezu  Hampshire.  —  Hampstead  v.  Plaistow, 
49  N.  H.  84. 

Vermont.  —  Wolcott  v.  Wolcott.  19  Vt.  37; 
Howe  v.  Royaiton,  32  Vt.  415;  Blodgett  v. 
Lowell.  33  Vt.  174;  Stone  v.  Glover,  60  Vt.  651. 

See  also  Shreve  v.  Budd,  7  N.  J.  L.  431; 
Cincinnati  Tp.  v.  Ogden,  5  Ohio  23. 

The  Fact  that  the  Person  Furnishing  Relief 


was  indebted  to  the  pauper  will  not  preclude 
a  recovery  therefor  against  the  town.  Brown 
v.  Orland,  36  Me.  376. 

Limitation  of  Actions.  —  Warren  v.  Isles- 
borough,  20  Me.  442;  Watson  v.  Cambridge, 
15  Mass.  286. 

2.  Notice  of  Pauper's  Condition. — Kenti>.  Chap- 
lin, 6  Conn.  72;  O'Keefe  v.  Northampton,  145 
Mass.  115;  Williams  v.  Braintree,  6  Cush. 
(Mass.)  399. 

3.  Walker  v.  Southbridge,  4  Cush.  (Mass.) 
199. 

4.  By  Whom  Notice  to  Be  Given.  —  Warren  v. 

Islesborough,  20  Me.  442;  Williams  v.  Brain- 
tree, 6  Cush.  (Mass.)  399. 

Under  the  Connecticut  statute  (now  Gen.  Stat. 
1888,  §  3303),  notice  that  assistance  was  being 
furnished  to  a  pauper  is  sufficiently  given  if 
the  facts  are  stated  to  members  of  the  select- 
man's family,  in  his  absence,  who  communi- 
cate them  to  him  on  his  return  on  the  same 
day.    Wile  v.  Southbury,  43  Conn.  53. 

5.  Watson  v.  Cambridge,  15  Mass.  286.  See 
also  Wile  v.  Southbury,  43  Conn.  53. 

6.  Williams  v.  Braintree,  6  Cush.  (Mass.)  399. 

7.  Rogers  v.  Newbury,  105  Mass.  533.  See 
also  Newbit  v.  Appleton,  63  Me.  491;  Peters 
v.  Westborough,  20  Pick.  (Mass.)  506. 

Notice  to  Overseer's  Clerk.  —  Sullivan  v.  Lewis- 
ton,  93  Me.  71. 

8.  Provision  for  Pauper  After  Notice.  —  Gross 
v-  Jay.  37  Me-  9',  Knight  v.  Ft.  Fairfield,  70 
Me.  500;  Rawson  v.  Uxbridge,  113  Mass.  47; 
Phelps  v.  Westford,  124  Mass.  286;  Shearer  v. 
Shelburne,  10  Cush.  (Mass.)  3;  Worden  v.  Ley- 
den, 10  Pick.  (Mass.)  24. 

A  cily  or  town  which  has  provided  a  suffi- 
cient almshouse  for  the  support  of  its  poor  is 
not  liable  to  the  owner  of  a  tenement  for  the 
use  and  occupation  thereof  by  a  pauper  whom 
he  might  have  ejected  therefrom,  and  who  was 
able  to  bear  removal  to  the  almshouse.  Raw- 
son  v.  Uxbridge,  113  Mass.  47;  Lamson  v. 
Newburyport,  14  Allen  (Mass.)  30. 

"  Necessarily  Incurred."  —  Lamson  v.  New- 
buryport, 14  Allen  (Mass.)  30. 
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recover  for  supplies  subsequently  becoming  necessary.1  If  the  pauper  is  not 
in  a  condition  to  bear  removal  to  the  place  provided  for  his  relief  by  the  poor 
officers  after  such  notice,  the  person  giving  the  notice  may  continue  to  relieve 
him  and  recover  therefor  from  the  town  or  poor  district.2  So  if  the  poor 
officers  contract  with  a  third  person  for  the  pauper's  support,  and  such  person 
ill-treats  the  pauper,  another  may  notify  the  poor  officers  of  such  fact,  and 
on  their  failure  to  correct  the  misconduct  complained  of  may  furnish  support 
to  the  pauper  and  recover  therefor  from  the  town.3 

Persons  by  and  to  Whom  Relief  Furnished.  —  Under  some  statutes  the  right  to  recover 
of  towns  for  supplies  furnished  to  paupers  after  notice  to  the  poor  officers 
is  restricted  to  inhabitants  of  the  town  wherein  the  relief  is  furnished,4  and 
one  under  a  legal  obligation  to  support  the  pauper  is  not  authorized  to  recover 
for  relief  furnished.5  The  statutes  also  refer  to  supplies  furnished  to  paupers 
actually  found  or  residing  within  the  town  or  poor  district  against  which 
recovery  is  sought,  and  not  to  supplies  furnished  to  paupers  residing  out  of 
the  town  or  district  though  they  had  their  settlement  in  the  town  or  district.6 

VII.  Liability  of  Pauper  to  Reimburse  Municipality  for  Relief  Fur- 
nished. —  Where  a  municipality  relieves  a  pauper  in  pursuance  of  its  statu- 
tory obligation,  the  pauper,  in  the  absence  of  statutory  provision,  incurs  no 
liability  to  reimburse  it  for  the  expenses  thereby  incurred ;  the  law  will  not 
imply  a  contract  on  the  part  of  the  pauper  for  reimbursement ;  7  and  this  has 
been  held  true,  in  the  absence  of  fraud,  though  the  person  receiving  relief 
had  property  at  the  time  when  the  relief  was  furnished.8  But  a  contract  by 
the  person  receiving  relief  to  reimburse  the  municipality  has  been  sustained 
as  valid.9    Some  statutes,  however,  expressly  authorize  a  recovery  by  the 


1.  Warren  v.  Islesborough,  20  Me.  442. 
Where  the  town  contracts  with  the  person  giv- 
ing notice  for  the  pauper's  support,  on  termi- 
nation of  the  contract  another  noiice  must  be 
given.    Gross  v.  Jay,  37  Me.  9. 

2.  Brown  v.  Orland,  36  Me.  376;  Knight  v. 
Ft.  Fairfield,  70  Me.  500. 

3.  Worden  v.  Leyden,  10  Pick.  (Mass.)  24. 

4.  Persons  Entitled  to  Relieve  Pauper.  —  Over- 
seers of  Poor  v.  Portland,  23  Me.  410;  Ken- 
nedy v.  Weston,  65  Me.  596;  Watson  v.  Cam- 
bridge, 15  Mass.  286;  Mitchell  v.  Cornville,  12 
Mass.  333. 

Rev.  Stat.  Mass.  (in  force  in  1843),  c.  46,  §  18 
(now  Pub.  Stat.  1882,  c.  84,  §  27),  changed  the 
provision  of  Stat.  1793,  c.  59,  §  13;  and  any 
person,  though  not  an  inhabitant  of  the  town 
where  a  pauper  falls  into  distress,  may  now 
recover  of  such  town  any  expense  necessarily 
incurred  by  him  for  the  relief  of  the  pauper, 
after  notice  and  request  made  to  the  overseers 
of  the  poor  of  the  town,  and  their  neglect  to 
provide  for  the  pauper.  Underwood  v.  Scitu- 
ate,  7  Met.  (Mass.)  214. 

5.  Peters  v.  Westborough,  20  Pick,  (Mass.) 
506. 

A  Grandfather,  not  of  sufficient  ability  to  sup- 
port his  grandchild  in  whole  or  in  part,  stands 
in  the  same  position  as  other  inhabitants  of  the 
town  in  which  he  resides;  but  if  he  is  of  suffi- 
cient ability  to  contribute  partial  support,  he 
can  recover  only  for  that  part  of  the  support 
which  he  cannot  supply.  Hall  v.  Clifton,  53 
Me.  60. 

6.  Kennedy  v.  Weston,  65  Me.  596;  Smith 
v.  Colerain,  9  Met.  (Mass.)492;  Hawes  v.  Han- 
son, 9  Allen  (Mass.)  134;  Mitchell  v.  Corn- 
ville, 12  Mass.  333.  See  also  Williams  v.  Mer- 
cer County  Directors,  15  Pa.  Co.  Ct.  525,  4  Pa. 
Dist,  171. 


7.  No  Liability  of  Paupers  to  Municipality  — 

Connecticut.  —  Fish  v.  Perkins,  52  Conn.  204. 

Iowa. —  Bremer  County  v.  Curtis,  54  Iowa  72; 
Jones  County  v.  Norton,  91  Iowa  680.  See 
also  Delaware  County  v.  McDonald,  46  Iowa 
170. 

Massachusetts.  —  Stow  v.  Sawyer,  3  Allen 
(Mass.)  515;  Groveland  v.  Medford,  1  Allen 
(Mass.)  23:  Deer-Isle  v.  Eaton,  12  Mass.  328; 
Medford  v.  Learned,  16  Mass.  215. 

Missouri.  —  Montgomery  County  v.  Gupton, 
139  Mo.  303. 

New  Hampshire.  —  Charlestown  v.  Hubbard, 
9  N.  H.  195;  Chester  v.  Underhill,  16  N.  H.  64. 

New  York.  —  Albany  v.  McNamara,  117  N. 
Y.  168,  reversing  49  Hun  (N.  Y.)  356. 

Pennsylvania.  — Lathrop  Tp.  Overseers  v. 
Stevens,  7  Pa.  Co.  Ct.  143. 

Vermont.  —  Selectmen  v.  McGennes,  1  D. 
Chip.  (Vt.)  44,  N.  Chip.  (Vt.)  45;  Benson  v. 
Hitchcock,  37  Vt.  567.  See  also  Bloomfield  v. 
French,  17  Vt.  79. 

See  also  Kennebunkport  v.  Smith,  22  Me. 
445- 

8.  Stow  v.  Sawyer,  3  Allen  (Mass.)  515; 
Albany  v.  McNamara,  117  N.  Y.  168. 

9.  Contract  to  Reimburse  Municipality.  — 
O'Doryiell  v.  Smith,  142  Mass.  505;  Church  v. 
Fanning,  44  Hun  (N.  Y.)  302;  Lyndon  v.  Bel- 
den,  14  Vt.  423;  Benson  v.  Hitchcock,  37  Vt. 
567.  See  also  Turner  v.  Hadden,  62  Barb.- (N. 
Y.)48o;  Williston  v.  White,  11  Vt.  40;  Pawlet 
v.  Strong,  2  Vt.  442;  Thurston  z/.  Holbrook,  31 
Vt.  354. 

Where  a  poor  person  in  need  of  relief  trans- 
ferred to  the  town  of  his  legal  settlement,  as 
an  indemnity  for  his  support,  a  hcrse  and  other 
property  of  small  value,  it  was  held  that  the 
transfer  was  on  sufficient  consideration,  and 
that  the  town  could  hold  the  properly  against 
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municipality  from  the  person  for  whose  relief  the  expenses  are  incurred,1  as, 
for  example,  where  the  insane  are  supported  at  public  expense.3  In  Massa- 
chusetts it  was  held  that  a  statute  providing  for  a  recovery  against  the  pauper 
by  towns  which  "  have  incurred  expense  "  in  his  support  applied  only  to 
expenses  incurred  after  the  passage  of  the  act.3  The  statutes  do  not  author- 
ize the  recovery  of  purely  officious  payments  by  a  town  which  it  was  under 
no  obligation  to  make.4 

Limitation  of  Actions.  —  Actions  against  paupers  to  recover  the  expenses  of 
relief  furnished  are  subject  to  the  general  statutes  of  limitation.5 

VIII.  Poorhouses,  Almshouses,  Etc. — The  statutes  generally  provide  for  the 
establishment  of  poorhouses,  poor  farms,  or  almshouses  in  which  the  paupers 
are  to  be  supported.6  Though  at  common  law  a  pauper  could  not,  against 
his  will,  be  removed  to  a  poorhouse  or  other  particular  place  for  support,7  the 


an  attaching  creditor  of  such  poor  person. 
Lyndon  v.  Belden,  14  Vt.  423. 

An  Assignment  to  a  Town  to  Reimburse  the 
town  for  supporting  the  assignor  as  a  pauper 
and  to  cover  his  future  support  is  valid,  even 
on  the  assumption  lhat  the  assignor  was  not 
bound  to  pay  for  eilher.  O'Donnell  v.  Smith, 
142  Miss.  505. 

1.  Statutory  Liability  of  Pauper.  —  Laver  v. 
Botham,  64  L.  J.  Q.  B.  110,  (1895)  1  Q.  B.  59, 
15  Reports  44,  71  L.  T.  N.  S.  570,  43  W.  R.  25; 
West  Ham  Union  v.  Ovens,  42  L.  J.  M.  C.  29, 
L.  R.  8  Exch.  37,  27  L.  T.  N.  S.  616,  21  W.  R. 
143;  In  re  Cubley,  21  W.  R.  170;  Kennebunk- 
port  v.  Smith,  22  Me.  445;  Cutler  v.  Maker,  41 
Me.  594;  Peru  v.  Poland,  78  Me.  215;  Haynes 
v.  Wells,  6  Pick.  (Mass.)  462;  Medford  v. 
Learned,  16  Mass.  215;  Crossman  v.  New  Bed- 
ford Sav.  Inst.,  160  Mass.  503;  Jester  v.  Over- 
seers of  Poor,  11  Pa.  St.  540;  Lancaster  County 
Poor  Directors  v.  Hartman,  9  Pa.  Co.  Ct.  177; 
Mumma's  Appeal,  127  Pa.  St.  474;  Directors 
of  Poor  v.  Nyce,  161  Pa.  St.  82,  affirming  13 
Pa.  Co.  Ct.  594.  See  also  Brewer  v.  East 
Machias,  27  Me.  489;  Kielty's  Estate,  8  Kulp 
(Pa.)  19. 

Where  a  Married  Woman  who  has  been  totally 
deserted  by  her  husband  makes  application 
for  and  receives  pauper  supplies,  her  cover- 
ture is  no  bar  to  an  action  against  her  for  re- 
imbursement under  Rev.  Stat.  Me.  (1883),  c. 
24,  §  45,  ptoviding  that  "  a  town  which  has 
incurred  expense  for  the  support  of  a  pauper 
*  *  *  may  recover  it  of  him,"  etc.  Peru  v. 
Poland,  78  Me.  215.  See  also  Newton  v.  Fee- 
ley,  130  Mass.  12. 

Contagious  Diseases  —  "If  Able." — Under 
Rev.  Stat.  Me.,  c.  14,  §  1,  authorizing  the 
municipal  officers  of  a  town  to  provide  for  a 
person  infected  with  a  dangerous  disease,  "  at 
his  charge,  or  that  of  his  parent  or  master,  if 
able,  otherwise  at  that  of  the  town  to  which 
he  belongs,"  the  sick  person  is  not  chargeable 
therewith  unless  he  is  able  to  pay  all  the  ex- 
penses thus  incurred.  Orono  v.  Peavey,  66 
Me.  60. 

Reimbursement  from  Estate  of  Pauper  After 
Death.  —  Haynes  v.  Wells,  6  Pick.  (Mass.)  462. 

2.  Insane. —  Cedar  County  v.  Sager,  90  Iowa 
11;  Bangor  v.  Wiscasset,  71  Me.  535;  Cape 
Elizabeth  v.  Lombard,  72  Me.  492;  Newton  v. 
Feeley,  130  Mass.  12;  Kielty's  Estate,  8  Kulp 
(Pa.)  19;  Lancaster  County  Poor  Directors  v. 
Hartman,  8  Lane.  L.  Rev.  1.  Compare  Jones 
County  v.  Norton,  91  Iowa  680. 


"If  Able."  —  Bangor  v.  Wiscasset,  71  Me. 
535;  Cape  Elizabeth  v.  Lombard,  72  Me.  492. 
"Sufficient  Ability."  —  Newton  v.  Feeley,  130 

Mass.  12. 

3.  Medford  v.  Learned,  16  Mass.  215. 

4.  Newburyport  v.  Creedon,  146  Mass.  134. 

5.  Jones  County  v.  Norton,  91  Iowa  680; 
Kennebunkport  v.  Smith,  22  Me.  445. 

6.  Poorhouses,  Etc. —  Pulaski  Csunty  v. 
Lincoln,  9  Ark.  320;  Orphan  Soc.  v.  Fayette 
County,  6  Bush  (Ky.)  415;  Rochester  v.  Mon- 
roe County,  22  Barb.  (N.  Y.)  248;  Straub  v. 
Pittsburgh,  138  Pa.  St.  356,  affirming  38  Pittsb. 
L.  J.  (Pa.)  89.  See  also  the  title  Counties,  vol. 
7.  P-  937- 

Taxation.  —  Property  of  a  poor  district  is  not 
taxable  for  county  purposes.  Armstrong 
County  v.  Overseers  of  Poor,  (Pa.  1888)  15  Atl. 
Rep.  892.  See  also  Cumru  Tp.  v.  Directors  of 
Poor,  112  Pa.  St.  264. 

Sale  of  Poor  Farm.  —  Directors  of  Poor  Case. 
7  Del.  Co.  Rep.  (Pa.)  478,  13  York  Leg.  Rec. 
(Pa.)  73- 

Special  Legislation.  —  Straub  v.  Pittsburgh, 
138  Pa.  St.  356,  affirming  38  Pittsb.  Leg.  J. 
(Pa.)  89. 

Constitutional  Law  —  State  Asylum.  —  In  State 

v.  Hallock,  14  Nev.  202,  it  was  held  that  a  stat- 
ute "  to  establish  and  maintain  a  state  asylum 
for  the  indigent,"  etc.  (Acts  Nev.  1879,  p. 
142),  was  unconstitutional  as  contravening 
Const.  Nev.,  art.  13,  §  3,  rea.uiring  the  respec- 
tive counties  to  provide  for  paupers. 

Fire  Escapes. — In  Moyerz/.  Imboden,  2  Lane. 
L.  Rev.  26,  an  almshouse  was  held  to  be 
within  Act  Pa.  June  11,  1879,  requiring  tire 
escapes. 

Right  of  Children  to  Attend  Public  School.  — 

The  minor  children  of  paupers  supported  at  a 
county  poor  farm  have  the  right  to  attend  the 
public  school  in  the  district  in  which  such 
county  farm  is  located.  School  Dist.  No.  2  v. 
Pollard,  55  N.  H.  503. 

7.  Removal  of  Paupers  to  Poorhouse. —  Harrison 
v.  Gilbeit,  71  Conn.  724;  Backus  v.  Dudley,  3 
Conn.  568;  Armstrong  v.  Berwick  Overseers, 
10  Pa.  Co.  Ct.  337,  holding  that  under  Act  Pa. 
June  13,  1836,  providing  for  the  employment 
and  relief  of  poor  persons  "  within  the  dis- 
trict," paupers  could  not  be  removed  against 
their  will  to  a  poorhouse  without  their  district. 

A  pauper  having  a  setilement  in  the  com- 
monwealth cannot  be  removed  to  a  place  out 
of  it,  and  there  supported  against  his  will. 
Westfield  v.  Southwick,  17  Pick.  (Mass).  68. 
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statutes  in  some  jurisdictions  expressly  provide  for  the  removal  of  paupers 
and  their  confinement  in  poorhouscs,  etc.,1  and  require  that  paupers  in  need 
of  relief  shall  be  removed  to  the  poorhouse  or  farm,  if  able  to  bear  removal, 
and  be  supported  there.2 

Superintendent  or  Keeper.  —  The  statutes  regulate  the  appointment  or  employ- 
ment of  the  superintendent  or  keeper  of  the  poorhouse  or  poor  farm,3  as  well 
as  his  powers  4  and  compensation.5 

Control  and  Management  of  inmates.  —  While  the  superintendent  or  keeper  of  the 
poorhouse  or  poor  farm  has  such  powers  for  the  correction  of  inmates  as  are 
reasonably  necessary  to  keep  order  and  regulate  their  conduct  generally,6  he 
may  render  himself  civilly  or  criminally  liable  if  he  acts  in  an  unnecessarily 
severe  manner,7  and  a  keeper  of  a  county  poor  farm  has  been  held  civilly 
liable  for  neglect  in  the  care  of  a  sick  inmate.8 

Labor  of  Paupers.  —  Municipalities  called  upon  to  support  paupers  have  a 
right  to  their  labor  to  aid  in  their  support,  and  the  inmates  of  poorhouses, 
etc.,  may  be  required  to  labor  for  the  establishment  to  a  reasonable  extent.9 
But  the  keeper  of  a  county  poorhouse  is  liable  to  an  inmate  thereof  upon  his 
express  promise  to  pay  the  latter  for  services  rendered  ;  he  is  not  entitled  to 
the  services  of  the  paupers  for  his  own  advantage  without  compensation.10 

IX.  Support  of  Pauper  by  Kindred  or  Husband  —  1.  Support  by  Kindred 
—  a.  In  GENERAL.  —  For  the  purpose  of  indemnity  to  the  public  against  the 
maintenance  of  paupers,11  statutes  have  been  passed  imposing  upon  kindred, 
in  certain  degrees,  liability  for  the  support  of  their  pauper  relatives.13 

Constitutional  Law.  —  It  has  been  held  that  such  statutes  are  not  unconsti- 
tutional as  depriving  the  relative  upon  whom  the  duty  of  support  is  imposed 
of  his  property  without  due  process  of  law,  as  the  legislature  may  change 
what  is  a  moral  duty  into  a  legal  liability,  thus  lessening  a  public  burden.13 

Extraterritorial  Force  of  Statute.  —  The  statutes  requiring  kindred  to  support 
each  other  have  no  extraterritorial  force  and  will  not  be  enforced  by  the 
courts  of  other  jurisdictions.14 

1.  McCarthy  v.  Hinman,  35  Conn.  540;  Aldag,  45  I II.  App.  77.  See  also  Forde  v.  Skin- 
Harrison  v.  Gilbert,  71  Conn.  724;  Reiniche  v.      ner,  4  C.  &  P.  239,  19  E.  C.  L.  364. 

Allen  County,  20  Ind.  243;  Portland  v.  Bangor,  The  superintendent  of  a  poot  farm  has  no 

42  Me.  403.    See  also  Smith  v.  Peabody,  106  right  to  imprison  a  pauper  upon  his  refusal  to 

Mass.  262.  perform  physical  labor,  in  the  absence  of  rules 

2.  Bartholomew  County  v.  Wright,  22  Ind.  established  by  the  county  authorities  to  lhat 
187,  Reynolds  v  Alcorn  County,  59  Miss.  132;  effect.    Sawyer  v.  Aldag,  45  111.  App.  77. 
Gallup  v.  Bell,  20  Han  (N.  Y.)  172;  People  v.  8.  Meier  v.  Paulus,  70  Wis.  165. 
Emigration  Coin'rs,  27  Barb.  (N.  Y.)  562,  re-  9.  Labor  of  Paupers.  —  Clinton  v.  Benton,  49 
versing  15  How.  Pr.  (N.  Y.)  177;  Matter  of  Me.  550;  Wilson  v.  Church,  1  Pick.  (Mass.)  26; 
Connellan,  (County  Ct  )  25  Misc.  (N.  Y.)  592.  Com.  v.   Cambridge,  20  Pick.  (Mass.)  267; 

3.  Superintendent  or  Keeper.  —  Millikin  v.  Abbot  v.  Fremont,  34  N.  H.  432;  Bergin  v. 
Trover,  42  111.  App.  592,  affirmed  142  111.  529;  Wemple,  30  N.  Y.  319.  See  also  Billings  v. 
Pulaski  County  v.  Shields,  130  Ind.  6;  State  Kneen,  57  Vt.  428. 

v.  Platner,  43  Iowa  140;  Abrams  v.  Horton,  If  the  value  of  a  pauper's  labor  performed 

18  N.  Y.  App.  Div.  208.  for  the  town  exceeds  the  amount  expended  for 

Dismissal  or  Removal  of  Superintendent  or  his  relief,  he  cannot  recover  for  the  excess  in 

Keeper.  —  Pulaski  County  v.  Shields,  130  Ind.  an  action  against  the  town  for  work  and  labor. 

6;^  Adams  v.  Haines,  48  N.  J.  L.  25;  People  v.  Abbot  v.  Fremont,  34  N.  H.  432. 

Weldon,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp.  10.  Bergin  v.  Wemple,  30  N.  Y.  319. 

447-  11.  Support  of  Paupers  by  Kindred.  ■ —  2  Kent 

4.  Hayes  v.  Symonds,  9  Barb.  (N.  Y.)  260;  Com.  191;  De  Brimont  v.  Penniman,  10 
People  v.  Emigration  Com'rs,  27  Barb.  (N.  Y.)  Blatchf.  (U.  S.)  436;  People  v.  Hill,  163  111. 
562,  reversing  15  How.  Pr.  (N.  Y.)  177.  186;  Ackerman  v.  Ackerman,  55  N.  J.  L.  422. 

5.  Marshall  County  v.  McLeod,  34  Kan.  306.  12.  The  first  statute  in  this  regard  seems  to 

6.  Control  and  Management  of  Inmates. — Thus,  be  lhat  of  43  Eliz.,  c.  2.  For  similar  provi- 
it  is  not  assault  and  battery  for  a  superintend-  sions  of  the  several  jurisdictions  in  the  United 
ent  of  a  county  asylum  to  administer  moderate  States,  see  the  local  statutes. 

corporal  punishment  to  a  pauper,  when  neces-  13.  People  v.  Hill,  163  III.  186  (statute  im- 

sary  to  preserve  order  and  enforce  proper  dis-  posing   correlative  duty  upon  brothers  and 

cipline.    States.  Neff,  58  Ind.  516.    See  also  sisters  for  support  of  each  other). 

Spence  v.  Brown,  17  N.  Y.  VVkly.  Dig.  518.  14.  De  Brimont  v.  Penniman,  10  Blatchf.  (U. 

7.  State  v.  Huli,  34  Conn.  132;  Sawyer  v.  S.)  436  (statute  of  France). 
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Survival  of  Liability. — The  statutory  liability  of  one  relative  to  support  another 
exists  only  during  the  former's  lifetime  and  does  not  deprive  him  of  the 
right  to  dispose  of  his  property  by  will  without  providing  a  maintenance  for 
the  latter; 1  and  such  liability  does  not  continue  as  a  claim  upon  his  executor 
or  against  his  estate.2 

Contribution  —  Apportionment.  —  Where  kindred  are  jointly  liable  for  the  support 
of  their  relatives,  and  support  is  furnished  by  one,  he  may  compel  the  others 
to  contribute,3  and  it  has  been  held  that  such  contribution  for  past  and  future 
support  is  enforceable  by  a  suit  in  equity.4  The  statutes  sometimes  provide 
for  proceedings  by  one  relative  to  apportion  among  other  relatives  jointly 
liable  the  cost  of  the  pauper's  support.5  Where  two  persons  jointly  liable  for 
the  support  of  a  pauper  are  not  of  equal  financial  ability,  the  one  may  be 
compelled  to  contribute  to  the  extent  of  his  ability  while  the  other  may  be 
forced  to  pay  the  balance;  6  and  the  court  is  not  prevented  from  ordering  one 
relative  to  support  a  pauper  because  there  are  other  relatives  out  of  the  juris- 
diction of  the  court  also  liable  for  such  pauper's  support.7 

b.  What  Kindred  Liable  for  Support  of  Each  Other  —  (i)  Kin- 
dred by  Consanguinity — (a)  Liability  of  Parent  for  Support  of  Child.  —  Aside  from 
any  common-law  liability  on  the  part  of  a  parent  for  necessaries  furnished  to 
his  child,8  the  statutes  in  many  jurisdictions  have  expressly  imposed  upon 
the  father  9  or  the  mother  10  a  legal  duty  to  support  indigent  children  who 
become  public  charges,  and  have  provided  specially  for  cases  where  parents 
desert  their  children.11 

Grandparents.  —  Liability  has  also  been  imposed  by  statute  upon  grand- 
parents to  support  their  grandchildren.12 


1.  Rawlins  v.  Goldfrap,  5  Ves.  Jr.  444  (liabil- 
ity of  father). 

2.  Bevan  v.  Macmahon,  5  Jur.  N.  S.  685 
(liability  of  grandfather);  Filon's  Estate,  6  Pa. 
Dist.  703,  20  Pa.  Co.  Ct.  193  (liability  of  child 
to  support  parent). 

3.  Rogers  v.  Rogers,  51  111.  App.  683. 

4.  Rogers  v.  Rogers,  51  111.  App.  683. 

6.  Farr  v.  Flood,  11  Cush.  (Mass.)  24;  Tin- 
mouth  v.  Warren,  17  Vt.  606;  Walbridge  v. 
Walbridge,  46  Vt.  617. 

6.  Stone  v.  Burgess,  47  N.  Y.  521,  affirming 
2  Lans.  (N.  Y.)  439. 

7.  In  re  Hadsall,  3  Kulp  (Pa.)  129. 

8.  See  the  title  Parent  and  Child,  vol.  21, 
p.  1034. 

9.  Statutory  Liability  of  Father  —  England.  — 
Hosegood  v.  Camps,  53  J.  P.  612;  Elliott  v, 
Totnes  Union,  57  J.  P.  151;  Westminster 
Union  v.  Buckle,  61  J.  P.  247;  Nottingham 
Union  v.  Tomkinson,  4  C.  P.  D.  343,  48  L.  J. 
M.  C.  171. 

Delaware.  —  Trustees  of  Poor  v.  Jacobs,  6 
Houst.  (Del.)  330. 

Illinois. — Rogers  v.  Rogers,  51  III.  App.  683. 

Iowa.  —  Dawson  v.  Dawson,  12  Iowa  512. 

Massachusetts.  —  Templeton  v.  Stratton,  128 
Mass.  137;  Arlington  v.  Lyons,  131  Mass.  328. 

Michigan.  —  Stilson  v.  Gibbs,  53  Mich.  280. 

New  Hampshire. — Litchfield  v.  Londonderry, 
39  N.  H.  247;  Gilmanton  v.  Sanbornton,  56  N. 
H.  336. 

New  York.  —  Tillotson  v.  Smith,  (Supm.  Ct. 
Gen.  T.)  12  tf.  Y.  St.  Rep.  331. 

Pennsylvania.  —  Demott  v.  Com.,  64  Pa.  St. 
302;  Bradford  County  Poor  Dist.  v.  Case,  2 
Pa.  Co.  Ct.  644;  Salem  Tp.  v.  Cook,  6  Pa.  Co. 
Ct.  624;  Mt.  Pleasant  Overseers  v.  Wilcox,  12 
Pa.  Co.  Ct.  447. 


Rhode  Island.  —  Overseers  of  Poor  v.  Card, 
T  R.  I.  409. 

South  Carolina.  —  Commissioners  of  Poor  v. 
Dooling,  1  Bailey  L.  (S.  Car.)  73. 

Illegitimate  Child.  —  The  general  poor  laws 
requiring  a  father  to  support  his  child  do  not 
require  the  putative  father  to  support  a 
bastard.  Forrest  v.  McRea,  4  N.  Bruns.  174. 
See,  however,  Friesner  v.  Symonds,  46  N.  J. 
Eq.  521,  as  regards  the  mother. 

10.  Same  —  Mother. — Aldridge  v.  Walker,  151 
N.  Y.  527;  Durfey  v.  South  Burlington,  65  Vt. 
412. 

11.  Parents  Deserting  Children. — Hosegood  v. 
Camps,  53  J.  P.  612;  Ulverstone  Union  v. 
Park,  53  J.  P.  629;  Cambridge  Union  v.  Parr, 
10  C.  B.  N.  S.  99,  100  E.  C.  L.  99,  7  Jur. 
N.  S.  1303,  30  L.  J.  M.  C.  241,  9  W.  R.  636,  4 
L.  T.  N.  S.  323;  Com.  v.  Ward,  5  Pa.  Co.  Ct. 
479;  Anthony's  Appeal,  2  Phila.  (Pa.)  155,  13 
Leg.  Int.  (Pa.)  284;  Demott  v.  Com.,  64  Pa.  St. 
302;  Mt.  Pleasant  Overseers  v.  Wilcox,  12  Pa. 
Co.  Ct.  447. 

Inability  of  Mother  to  Support  Child.  —  Peters 
v.  Cowie,  46  L.  J.  M.  C.  177,  2  Q.  B.  D.  131, 
36  L.  T.  N.  S.  107. 

Illegitimate  Children  —  "  Child."  —  The  Eng- 
lish statute  providing  for  the  conviction  as  a 
vagabond  of  a  mother  deserting  her  "  child  "  1 
does  not  apply  to  the  desertion  of  illegitimate 
children.  Reg.  v.  Maude,  2  Dowl.  N.  S.  58,  6 
Jur.  646,  11  L.  J.  M.  C.  120. 

12.  Grandparents.  —  Rex  v.  Cornish,  2  B.  & 
Ad.  498,  22  E.  C.  L.  128;  Matter  of  Morten,  5 
Q.  B.  591.  48  E.  C.  L.  sgi,  Dav.  &  M.  500,  8 
Jur.  571,  13  L.  J.  M.  C  85,  1  N.  Sess.  Cas.  69; 
Bevan  v.  Macmahon,  5  Jur.  N.  S.  686,  28  L. 
J.  M.  C.  127;  Reg.  v.  Joyce,  16  Vin.  Abr.  423; 
Hiram  v.  Pierce,  45  Me.  367,  71  Am.  Dec.  555; 
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Illegitimate  Children.  — •  In  the  eyes  of  the  law,  an  illegitimate  child  has  no 
kindred  by  consanguinity,  and  a  statute  requiring  a  grandfather  to  support 
his  grandchild  does  not  require  a  father  to  support  the  illegitimate  child  of 
his  sort.1 

Effect  of  Existing  Coverture.  —  In  Massachusetts,  following  an  early  English 
case,2  it  was  held  that  statutes  imposing  in  general  terms  upon  mothers  and 
grandmothers  liability  for  the  support  of  their  indigent  children  and  grand- 
children should  be  construed  as  if  the  description  were  "  mother  and  grand- 
mother not  being  under  coverture,"  and  that  a  mother  or  grandmother  whose 
husband  is  alive  is  under  no  liability  for  the  support  of  her  child  or  grandchild.3 

(b)  Liability  of  Children  for  Support  of  Parents.  —  At  common  law  there  was  no 
legal  obligation  imposed  upon  a  child  to  maintain  and  support  his  infirm, 
aged,  or  destitute  parent  4  or  grandparent.5  The  poor  laws,  however,  gen- 
erally impose  upon  children  the  duty  to  support  their  indigent  parents  6  and 
grandparents;7  and  the  fact  that  the  child  is  an  infant  does  not  affect  this 
statutory  liability.8 

(c)  Liability  of  Collateral  Relatives  —  Brothers  and  Sisters.  —  Some  statutes,  in  direct 
opposition  to  the  common-law  rule,9  impose  upon  brothers  and  sisters  the 


Meeker  v.  Meeker,  61  N.  J.  L.  146;  Matter  of 
Whiting,  3  Pittsb.  (Pa.)  129;  Guardians  of 
Poor  v.  Smith,  6  Pa.  L.  J.  433,  4  Pa.  L.  J. 
Rep.  60;  Duffey  v.  Duffey,  44  Pa.  St.  399. 

A  Father's  Objection  to  His  Son's  Marriage  has 
no  effect  upon  his  liability  for  the  support  of 
the  children  of  the  marriage.  Guardians  of 
Poor  v.  Smith,  6  Pa.  L.  J.  433,  4  Pa.  L.  J.  Rep. 
60. 

Liability  of  Grandfather  When  Father  Is  Alive. 
—  Rex  v.  Cornish,  2  B.  &  Ad.  498,  22  E.  C.  L. 
128. 

In  Guardians  of  Poor  v.  Smith,  6  Pa.  L.  J. 
433,  4  Pa.  L.  J.  Rep.  60,  it  was  held  that  the 
grandfather  of  poor  and  destitute  children  was 
liable  for  their  support,  the  father  being  out 
of  the  state. 

1.  Illegitimate  Children.  —  Hiram  v.  Pierce, 
45  Me.  367,  71  Am.  Dec.  555;  Hillsborough  v. 
Deering,  4  N.  H.  86;  Directors  of  Poor  v. 
Hickman,  4  Pa.  Dist.  494. 

2.  Effect  of  Coverture.  —  Custodes  v.  Ginkes, 
Style  283.  See  also  Bevan  v.  Macmahon,  5 
Jur.  N.  S.  686. 

Grandmother.  —  A  woman  whose  husband  is 
alive  is  not  liable  under  the  poor-law  acts  to 
contribute  to  the  support  of  her  grandchildren, 
even  though  she  has  a  separate  estate,  and  is 
able,  independently  of  her  husband,  to  support 
them.  Coleman  v.  Birmingham,  50  L.  J.  M. 
C.  92,  6  Q.  B.  D.  615,  44  L.  T.  N.  S.  578,  29 
W.  R.  715,  45  J.  P.  521. 

3.  Gleason  v.  Boston,  144  Mass.  25.  Com- 
pare Trustees  of  Poor  v.  Jacobs,  6  Houst.  (Del.) 
330;  Rogers  v.  Rogers,  51  111.  App.  683. 

4.  Liability  of  Children  —  Support  of  Father.  — 
Rex  v.  Munden,  1  Stra.  190;  Selectmen  v. 
Montague,  3  Conn.  511;  Gilbeit  v.  Lynes,  2 
Root  (Conn.)  168;  Stone  v.  Stone,  32  Conn. 
142;  Dawson  v.  Dawson,  12  Iowa  512;  Lebanon 
v.  Griffin,  45  N.  H.  558,  Gray  v.  Spalding,  58 
N.  H.  34<;;  Edwards  v.  Davis,  16  Johns.  (N.  Y.) 
281;  H  erendeen  v.  De  Witt.  49  Hun  (N.  Y.)  53. 

5.  Support  of  Grandparents.  —  Selectmen  v. 
Montague,  3  Conn.  509.  See  generally  the 
title  Parent  and  Child,  vol.  21,  p.  1034. 

6.  Statutory  Liability  for  Support  of  Parents  — 
England.  —  Bancroft  v.  Mitchell,  L.  R.  2  Q. 


B.  549;  Reg.  v.  Toke,  3  N.  &  P.  323,  8  Ad.  & 
El.  227,  35  E.  C.  L.  382,  1  W.  W.  &  M.  281. 

Iowa.  —  Boone  County  v.  Ruhl,  9  Iowa  276; 
Jasper  County  v.  Osborn,  59  Iowa  208. 

Michigan.  —  Smith  v.  Superintendents  of 
Poor,  34  Mich.  58. 

Nebraska.  —  Fitzgerald  v.  Donoher,  48  Neb. 
852. 

New  Hampshire.  —  Jenness  v.  Emerson,  15 
N.  H.  486;  Lebanon  v.  Griffin,  45  N.  H.  558; 
Gray  v.  Spalding,  58  N.  H.  345. 

New  York.  —  Duel  v.  Lamb,  1  Thomp.  &  C. 
(N.  Y.)  66;  Bernadus  v.  Williamson,  1  Wheel. 
Crim.  (N.  Y.)  234;  Converse  -v.  McArthur,  17 
Barb.  (N.  Y.)  410;  Stevens  v.  Cheney,  36  Hun 
(N.  Y.)  1;  Stone  v.  Burgess,  47  N.  Y.  521. 

Pennsylvania.  —  Directors  v.  Shultz,  2  Lane. 
L.  Rev.  405,  2  Chest.  Co.  Rep.  (Pa.)  538; 
7«^Hadsall,3  Kulp  (Pa.)  129;  Felon's  Estate, 
6  Pa.  Dist.  703;  Worthington's  Estate,  20 
Phila.  (Pa.)  78,  47  Leg.  Int.  (Pa.)  514;  Dieikes 
v.  Philadelphia,  93  Pa.  St.  270;  O'Connor's 
Appeal,  104  Pa.  St.  437. 

South  Dakota.  —  McCook  County  v.  Kam- 
moss,  7  S.  Dak.  558. 

Vermont.  —  Tinmouth  v.  Warren,  17  Vt.  606. 
The  liability  of  a  child,  after  due  notice  as 
required  by  the  statute,  to  pay  for  the  support 
of  his  parent  does  not  depend  upon  his  own 
residence,  nor  on  the  settlement  of  the  parent. 
Lebanon  v.  Griffin,  45  N.  H.  558. 

The  Second  Marriage  of  the  Mother  has  no 
effect  on  the  child's  liability  for  her  support. 
Arrowsmith  v.  Dickenson,  20  Q.  B.  D.  252,  58 
L.  T.  N.  S.  632,  36  W.  R.  507,  52  J.  P.  308. 

7.  Grandparents.  —  Selectmen  v.  Montague,  3 
Conn.  509;  Chesterfield  v.  Hart,  Smith  (N.  H.) 
350;  Ex  p.  Hunt,  5  Cow.  (N.  Y.)  284;  In  re 
Hadsall,  3  Kulp  (Pa.)  129;  Smith  v.  Overseers, 
42  Leg.  Int.  (Pa.)  345. 

"Children"  Does  Not  Include  Grandchildren. — 
See  Child  —  Children,  vol.  5,  p.  1086,  note. 

8.  Effect  of  Infancy.  —  Chesterfield  v.  Hart, 
Smith  (N.  H.)  350.  See  also  Zouch  v.  Parsons, 
3  Burr.  1801;  Lyons's  Succession,  22  La.  Ann. 
627. 

9.  Brothers  and  Sisters  —  Common  Law.  —  Rex 

v.  Smith,  2  C.  &  P.  449,  12  E.  C.  L.  215. 
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duty  to  support  each  other.1 

Uncles  and  Nephews  are  under  no  obligation  to  support  each  other  unless 
expressly  required  to  do  so  by  statute.3 

(2)  Kindred  by  Affinity.  —  The  statutes  requiring  a  father,  mother,  grand- 
father, grandmother,  child,  etc.,  to  support  each  other  if  in  need  do  not 
apply  to  such  relatives  by  affinity.3  Thus,  the  husband  of  a  grandmother  is 
not  required  to  support  her  grandchildren,4  nor  the  husband  of  a  grandchild 
to  support  the  latter's  grandparent,5  nor  a  father-in-law  his  daughter-in-law,6 
nor  a  mother-in-law  her  son-in-law,'  nor  a  son-in-law  his  mother-in-law,8  nor 
a  stepchild  his  step-parent,9  nor  a  stepfather  his  stepchildren.10  The  fact  that 
the  relative  by  affinity  upon  whom  it  is  sought  to  impose  liability  for  the 
support  of  the  pauper  acquired  property  by  virtue  of  the  marriage  does  not 
render  him  liable  for  the  support  of  his  relatives  by  affinity.11  Some  statutes, 
however,  require  a  stepfather,  grandfather-in-law,  or  son-in-law  to  support 
his  stepchild,  grandchild,  or  father-in-law  to  the  extent  of  the  property 
acquired  by  him  through  the  marriage. 13 

(3)  Slaves.  —  The  masters  of  slaves  have  by  statute  been  made  liable  for 
their  support.13 

c  What  Constitutes  "  Sufficient  Ability  "  to  Support  Indigent 
Relative.  — The  liability  of  kindred  to  support  is  generally  made  to  depend 
upon  their  ability,14  and  a  person  is  not  to  be  considered  of  sufficient  ability 
to  support  a  relative,  though  he  has  property,  where  the  effect  of  compelling 
him  to  do  so  would  be  in  a  short  time  to  render  him  a  pauper.15  So  it  has 
been  held  that  a  person's  ability  to  support  an  indigent  relative  is  to  be  deter- 
mined by  his  annual  income,  and  not  by  his  actual  wealth,  and  that  he  cannot 
be  compelled  to  intrench  upon  his  capital  for  such  purpose,  whereby  he 
might  himself  be  reduced  to  pauperism.16  In  New  York  it  has  been  held 
that  ability  to  support  an  indigent  relative  may  consist  in  ability  to  earn 
money  by  personal  labor.17 

d.  Condition  of  Relative  to  Be  Supported.  —  In  order  to  subject 
one  relative  to  the  statutory  liability  for  the  support  of  another,  it  is  neces- 
sary that  the  latter  should  have  become  or  be  likely  to  become  a  charge  upon 

1.  Statutes. —  People  v.  Hill,  163  111.  186;  burt,  1  Root  (Conn.)  60;  Jenness  v.  Emerson, 
Mower  County  v.  Robertson,  79  Minn.  357.  15  N.  H.  486;  Huntingdon  v.  Krickbaum,  8 

2.  Uncle  and  Nephew.  —  Dawson  v.  Dawson,  Luz.  Leg.  Reg.  (Pa.)  127;  Guardians  of  Poor 
12  Iowa  512.  v.  Smith,  6  Pa.  L.  J.  433,  4  Pa.  L.  J.  Rep.  60; 

3.  Kindred  by  Affinity.  —  Rex  v.  Kempson,  1  Mt.  Pleasant  Overseers  v.  Wilcox,  12  Pa.  Co. 
Bott  Poor  L.  373;  Rex  v.  Benoier,  2  Ld.  Raym.  Ct.  447;  Durfey  v.  South  Burlington,  65  Vt. 
1454;    Newtown   v.  Danbury,  3  Conn.  559;  412. 

Mack  v.  Parsons,  Kirby  (Conn.)  156,  1  Am.  15.  Bradford  County  Poor  Dist.  v.  Case,  2 

Dec.  17;  Sherman  v.  Nichols,  1  Root  (Conn.)  Pa.  Co.  Ct.  644;  Overseers  of  Poor  v.  Card,  1 

250.  R.  I.  409. 

4.  Westminster  v.  Gerrard,  2  Bulst.  346.  16.  Trustees  of  Poor  v.  Jacobs,  6  Houst. 

5.  Chesterfield  v.  Hart,  Smith  (N.  H.)  350.  (Del.)  330;  Colebrook  v.  Stewartstown,  30  N. 

6.  Manchester  v.  Rupert,  6  Vt.  291.  H.  9,  64  Am.  Dec.  275.    See  also  Newport  v. 

7.  Newtown  v.  Danbury,  3  Conn.  553.  Eastman,  cited  in  Hillsborough  v.  Deering,  4 

8.  Rex  v.  Munden,  1  Stra.  190.    See  also  N.  H.  94. 

Tubb  v.  Harrison,  4  T.  R.  118.  In  Templeton  v.  Stratton,  128  Mass.  137,  on 

9.  Sherman  v.  Nichols,  1  Root  (Conn.)  250,  a  complaint  under  Gen.  Stat.  Mass.,  (i860)  c. 
361;  Newtown  v.  Danbury,  3  Conn.  553;  70,  §  5  (Pub.  Stat.  1882,  c.  84,  §  7),  by  a  town 
Commissioners  of  Poor  v.  Gansett,  2  Bailey  L.  against  a  father  for  the  support  of  his  adult 
(S.  Car.)  320.  pauper  daughter,  the  father  was  held  to  be  of 

10.  Manchester  v.  Rupert,  6  Vt.  291.  See  "  sufficient  ability  "  to  contribute  to  her  sup- 
also  Tubb  v.  Harrison,  4  T.  R.  118;  Cooper  v.  port,  where  the  value  of  his  property,  above 
Martin,  4  East  76.  his  debts,  was  between   five  thousand  and 

11.  Chesterfield  v.  Hart,  Smith  (N.  H.)  350.  six    thousand   dollars,    notwithstanding  he 

12.  Westminster  v. Gerrard,  2  Bulst.  346  (hus-  was  in  poor  health,  unable  to  do  hard  work, 
band  of  grandmother);  and  see  the  local  stat-  had  a  wife  and  child  dependent  upon  him, 
utes.  and  received  an  income  less  than  his  expenses. 

13.  Slaves. — East  Hartford  v.  Pitkin,  8  Conn.  Compare  Dover  v.  McMurphy,  4  N.  H.  158. 
399;   Hopkins  v.  Fleet,  9  Johns.  (N.  Y.)  225;  17.  Bernadus  v.  Williamson,  1  Wheel.  Crim. 
Overseers  of  Poor  v.  Kline,  9  Pa.  St.  217.  (N.  Y.)  234  (parent  and  child);  State  v.  Wetham, 

14.  Ability  to  Support. —  Waterbury  v.  Hurl-  70  Wis.  473. 
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the  public,1  and  be  "not  able  to  work  "  if  the  statute  so  provides ; 2  and 
under  the  statutes  of  at  least  one  state  the  condition  of  pauperism  must  not 
have  been  produced  by  the  pauper's  bad  conduct.3 

e.  Enforcement  of  Kindred's  Liability  —  (i)  In  General. — The 
statutory  liability  imposed  upon  kindred  for  the  support  of  their  indigent 
relatives  can  be  enforced  only  by  means  of  the  remedy  provided  for  by  the 
statute.4  The  law  will  not  imply  a  promise  on  the  part  of  a  relative  to  pay 
for  support  furnished  by  an  individual  to  one  whom  the  former  is' under  such 
statutory  obligation  to  support ;  5  and  it  has  been  held  that  where  the  statu- 
tory remedy  to  compel  support  by  a  relative  has  not  been  resorted  to,  a  promise 
by  such  relative  to  pay  for  support  theretofore  furnished  is  nudum  pactum  and 
unenforceable,  being  based  solely  on  a  moral  obligation."  So  it  has  been 
held  that  a  town  furnishing  relief  to  a  pauper  could  not  recover  in  assumpsit 
therefor  against  a  relative  liable  for  his  support.7  In  South  Dakota,  how- 
ever, it  has  been  held  that  a  county  furnishing  relief  to  a  pauper  could 
recover  therefor  against  the  relatives  made  liable  by  statute  for  the  pauper's 
support,  though  the  statute  imposing  the  liability  provided  no  means  for  its 
enforcement.8  The  statutes  generally  authorize  the  town,  county,  or  other 
poor  district  which  has  furnished  relief  to  a  poor  person  to  recover  from  the 
kindred  liable  for  such  person's  support  the  money  expended  therefor.9 

(2)  Relief  Order  —  Application.  —  The  statutes  generally  provide  for  the 
enforcement  of  the  kindred's  statutory  liability  for  support  by  an  application 
to  a  particular  tribunal  for  an  order  of  relief  directing  the  relative  to  con- 
tribute to  the  pauper's  support;  10  but  in  the  absence  of  statutory  provision  a 
court  has  no  power  to  enter  a  judgment  to  compel  future  support.11 


1.  Condition  of  Person  to  Be  Supported.  —  St. 

Andrew's  Undershaft  v.  Mendez  de  Breta,  1 
Ld.  Raym.  699;  Clinton  v.  Laning,  61  Mich. 
355;  Aldridge  v.  Walker,  151  N.  Y.  527;  Cen- 
(ral  Poor  Dist.  v.  Hirner,  5  Kulp  (Pa.)  265. 

The  poor  relative  to  be  supported  need  not 
have  actually  become  a  public  charge.  Hutch- 
ings  v.  Thompson,  10  Cush.  (Mass.)  238.  • 

An  Infant  Having  a  Vested  Remainder  in  a 
large  estate  is  not  10  be  considered  a  poor  per- 
son so  as  to  subject  his  relatives  to  liability 
for  his  support.  Meeker  v.  Meeker,  61  N.  J. 
L.  146. 

Possession  of  Property. — A  father  owning 
property  which  was  wrongfully  withheld  from 
him  has  been  held  to  be  a  "  poor  person  "  so 
as  to  render  his  son  liable  for  his  support. 
Jasper  County  v.  Osborn,  59  Iowa  209. 

2.  Matter  of  Morten,  5  Q.  B.  591,  48  E.  C. 
L.  591;  Meeker  v.  Meeker,  61  N.  J.  L.  146. 
See  also  Guardians  of  Poor  v.  Smith,  6  Pa.  L. 
J.  433,  4  Pa.  L.  J.  Rep.  60. 

3.  Mower  County  v.  Robertson,  79  Minn. 
357,  in  which  case  it  was  held  that  the  "  bad 
conduct  "  of  the  pauper,  in  order  to  relieve  his 
relations  from  liability  for  his  support,  must 
have  had  an  immediate  bearing  upon  his  pov- 
erty and  have  been  the  natural  and  proxi- 
mate cause  thereof;  and  that  the  fact  that 
a  woman  had  an  illegitimate  child  twenty- 
five  years  before  she  became  a  county  charge, 
or  that  she  wilfully  deserted  her  husband 
ten  years  before  such  time,  while  during 
several  years  subsequent  she  was  not  a  pauper, 
was  too  remote  to  show  her  "  bad  conduct," 
in  the  sense  in  which  these  words  were  used 
in  the  statute. 

4.  Statutory  Remedy. —  Waterbury  v.  Hurl- 
burt,  1  Root  (Conn.)  60;  Gilbert  v.  Lynes,  2 


Root  (Conn.)  168;  Dawson  v.  Dawson,  12 
Iowa  512:  Loomis  v.  Newhall,  15  Pick.  (Mass.) 
159;  Edwards  v.  Davis,  16  Johns.  (N.  Y.) 
281. 

5.  Mortimore  v.  Wright,  6  M.  &  W.  482; 
Cook  v.  Bradley,  7  Conn.  62,  18  Am.  Dec.  79; 
Dawson  v.  Dawson,  12  Iowa  512  (obligation  of 
child  to  support  parent);  Kelley  i>.  Davis,  49 
N.  H.  187;  Gray  v.  Spalding,  58  N.  H.  345; 
Gordon  v.  Potter,  17  Vt.  348.  See  also  Farr 
v.  Flood,  11  Cush.  (Mass.)  24.  Compare  Allen 
v.  Jacobi,  14  111.  A  pp.  277. 

6.  Cook  v.  Bradley,  7  Conn.  57,  18  Am. 
Dec.  79;  Dawson  v.  Dawson,  12  Iowa  512;  Mills 
v.  Wyman,  3  Pick.  (Mass.)  207.  See  also 
Loomis  v.  Newhall,  15  Pick.  (Mass.)  159. 

7.  Waterbury  v.  Hurlburt,  I  Root  (Conn.) 
60;  Newtown  v.  Danbury,  3  Conn.  559.  Com- 
pare East-Hartford  v.  Pitkin,  8  Conn.  399; 
Bloomfield  v.  French,  17  Vt.  79;  Woodstock  v. 
Hartland,  21  Vt.  569. 

8.  McCook  County  v.  Kammoss,  7  S.  Dak. 
558. 

9.  Boone  County  v.  Ruhl,  9  Iowa  276;  Jas- 
per County  v.  Osborn,  59  Iowa  208;  Hiram  v. 
Pierce,  45  Me.  367,  71  Am.  Dec.  555;  Arling- 
ton v.  Lyons.  131  Mass.  328;  Wertz  v.  Blair 
County,  66  Pa.  St.  18;  Tinmouth  v.  Warren, 
17  Vt.  606. 

"  Kindred  "  Does  Not  Include  Husband.  —  Brook- 
field  v.  Allen.  6  Allen  (Mass.)  586. 

10.  Relief  Orders.  —  Boone  County  v.  Ruhl,  9 
Iowa  276;  Smith  v.  Superintendents  of  Poor, 
34  Mich.  58;  Anonymous,  3  N.  Y.  Leg.  Obs. 
354;  Weaver  v.  Benjamin,  (Supm.  Ct.  Gen. 
T.)  18  N.  Y.  Supp.  630:  Guardians  of  Poor  v. 
Klein,  14  Phila.  (Pa.)  381,  37  Leg.  Int.  (Pa.)464. 

11.  McCook  County  v.  Kammoss,  7  S.  Dak. 
558. 
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Who  May  Apply  for  Relief  Order.  — -  The  persons  by  whom  an  application  for  a 
relief  order  against  the  kindred  of  a  pauper  may  be  made  are  enumerated  by 
the  statutes,  and  only  such  persons  can  apply  for  the  order.1  Statutes  have 
provided  for  an  application  for  a  relief  order  by  the  town  or  poor  district  a 
or  by  certain  specified  officers  thereof,3  by  the  kindred  of  the  pauper 
interested  in  his  support,4  or  by  the  pauper  himself.5 

Demand.  —  In  Illinois,  a  demand  upon  the  relative  to  support  the  pauper  is 
unnecessary  before  the  institution  of  proceedings  to  enforce  the  statutory 
liability  for  support.6 

Notice  to  Relative  and  Hearing.  —  Though  the  statute  does  not  expressly  require 
the  issuance  of  process  or  the  giving  of  notice  to  the  relative  who  may  be 
affected  by  the  relief  order,  a  reasonable  notice  and  opportunity  to  be  heard 
must'  be  given  to  him,7  and,  of  course,  a  statutory  requirement  as  to  notice 
must  be  complied  with.8 

Right  to  Jury  Trial.  —  In  the  summary  proceedings  by  application  for  a  relief 
order  to  enforce  a  relative's  statutory  liability  for  support  the  defendant  has 
no  constitutional  right  to  a  jury  trial.9 

Contents  of  Order.  —  In  Connecticut  it  has  been  held  that  on  an  application 
for  a  relief  order  the  court  can  only  assess  for  future  support,  and  can  make 
no  allowance  for  support  theretofore  furnished  to  the  pauper  by  the  town 
applying  for  such  order.10 

The  Form  of  the  order,  is  a  matter  of  statutory  regulation.11 

Offer  of  Support  by  Relative.  — Where  one  relative  who  is  liable  for  the  support 
of  another,  as  a  parent  for  the  support  of  his  child,  offers  and  is  willing 
to  support  such  other  in  his  own  home  in  a  suitable  manner,  he  cannot,  it 
seems,  be  compelled  to  provide  for  his  support  elsewhere,  nor  is  he  liable  to 
reimburse  the  town  for  support  furnished  to  such  relative.12 

Enforcement  of  Relief  Order.  —  The  manner  of  enforcement  of  the  relief  order  is 
a  matter  of  statutory  regulation.13  On  failure  to  obey  the  order  the  relative 
is  usually  subject  to  a  penalty  recoverable  against  him,14  or  the  amount  he  is 
directed  to  pay  is  recoverable  in  a  suit  against  him  15  or  by  process  issued  by 


1.  Who  May  Apply  for  Relief  Order.  —  Calais 
v.  Bradford,  51  Me.  414;  Salem  v.  Andover,  3 
Mass.  436;  Sayvvard  v.  Alfred,  5  Mass.  244; 
Wertz  v.  Blair  County,  66  Pa.  St.  18;  In  re 
James,  116  Pa.  St.  152  19  W.  N.  C.  (Pa.)  369. 

2.  Calais  v.  Bradford,  51  Me.  414. 

3.  Stone  v.  Burgess,  2  Lans.  (N.  Y.)  439; 
Tillolson  v.  Smith,  (Supm.  Ct.  Gen.  T.)  12  N. 
Y.  St.  Rep.  331;  Directors  v.  Shultz,  2  Lane. 
L.  Rev.  405,  2  Chest.  Co.  Rep.  (Pa.)  538;  In  re 
O'Donnell,  126  Pa.  St.  155- 

4.  Farr  v.  Flood,  n  Cush.  (Mass.)  24,  hold- 
ing that  the  term  "  any  kindred  "  applies  only 
to  kindred  by  consanguinity;  Walbridge  v. 
Walbridge,  46  Vt.  617. 

5.  O'Connor's  Appeal,  104  Pa.  St.  437,  hold- 
ing that  under  Acts  Pa.  june  13,  1836,  and 
April  15,  1857,  providing  that  a  pauper  whose 
children  are  able  to  support  him  shall  be  so  sup- 
ported on  petition  of  the  overseers  of  the  poor 
or  "  of  any  other  person  or  persons  having  an 
interest  in  the  support  of  such  poor  person,  " 
the  poor  person  may  himself  bring  the  petition. 
See  also  Ackerman  v.  Ackerman,  55  N.  J.  L. 
422;  Clement's  Petition,  5  Pa.  Dist.  295. 

6.  People  v.  Hill.  163  111.  186. 

7.  Notice.  —  Kiser  v.  Overseers  of  Poor,  3  N. 
J.  L.  5. 

Appearance  of  Relative  as  Waiver  of  Notice.  — 

Ackerman  v.  Ackerman,  55  N.  J.  L.  422. 

8.  North  v.  Joslin,  59  Mich.  624.  See  also 
People  v.  Hill,  163  111.  186. 


9.  People  v.  Hill,  163  III.  186. 

10.  Contents  of  Order.  —  Selectmen  v.  Monta- 
gue, 3  Conn.  507;  Newtown  v.  Danbury,  3 
Conn.  559;  Cook  v.  Bradley,  7  Conn.  62,  18 
Am.  Dec.  79:  Stone  v.  Stone,  32  Conn.  142. 

11.  Form  of  Order. — Ackerman  v.  Ackerman, 
55  N.  J.  L.  422;  Meeker  v.  Meeker,  61  N.  J.  L. 
146;  Com.  v.  Litzenberger,  15  Phila.  (Pa.)  414, 
39  Leg.  Int.  (Pa.)  198;  O'Connor's  Appeal, 
104  Pa.  St.  437. 

An  order  requiring  a  relative  to  pay  a  cer- 
tain sum  for  the  support  of  a  poor  person  is 
not  void  because  it  fails  to  give  to  the  relative 
an  opportunity  to  support  the  poor  person,  but 
this  is  at  most  an  iregularity  for  which  it  can- 
not be  collaterally  attacked.  Aldridge  v. 
Walker,  73  Hun  (N.  Y.)  281. 

Modification  of  Order.  —  Tracy  v.  Rome,  64 
Me.  201;  Com.  v.  De  Burt.  7  Pa.  Super.  Ct. 
230;  Com.  v.  Ruff,  3  Pa.  Dist.  562;  Com.  v. 
Grau,  13  Lane.  Bar  (Pa.)  54;  Com.  v.  Johns. 

5  Kulp  (Pa.)  238. 

12.  Offer  to  Support. — Duel  v.  Lamb,  1  Thomp. 

6  C.  (N.  Y.)  66;  Converse  v.  McArthur,  17 
Barb.  (N.  Y.)  410;  Aldridge  v.  Walker,  151  N. 
Y.  527;  Keller  v.  Com.,  71  Pa.  St.  413.  See 
also  Demott  v.  Com.,  64  Pa.  St.  302. 

13.  In  re  James,  116  Pa.  St.  152. 

14.  Mower  County  v.  Robertson,  79  Minn. 
357;  Dierkes  v.  Philadelphia,  93  Pa.  St. 
270. 

15.  Aldridge  v.  Walker,  73  Hun  (N.  Y.)  2St. 
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the  court  making  the  order.1 

imprisonment.  —  Under  some  statutes  the  relative  against  whom  the  order  is 
issued  is  subject  to  fine  and  imprisonment  for  noncompliance  with  the  order, 
and  it  has  been  held  that  the  discharge  of  the  relative  in  bankruptcy  or  the 
order  of  the  bankrupt  court  for  his  protection  does  not  protect  him  from 
liability  to  commitment,  as  the  proceedings  are  in  their  nature  criminal  rather 
than  civil.3  In  the  absence  of  statutory  provision,  however,  the  relative 
against  whom  the  order  is  issued  cannot  be  imprisoned  for  noncompliance 
therewith.3 

Security  for  Performance  of  Order.  —  In  the  absence  of  statutory  authority  the  rela- 
tive against  whom  the  relief  order  is  issued  cannot  be  required  to  give  security 
for  the  performance  of  the  order.4 

The  Matter  of  Costs  in  proceedings  against  relatives  for  support  of  paupers  is 
purely  of  statutory  regulation.5 

2.  Support  of  Wife  by  Husband  —  a.  In  General. — Though  at  common 
law  it  was  not  a  criminal  offense  for  a  husband  to  abandon  his  wife  without 
means  of  support,0  in  many  jurisdictions  statutes  which  are  intended  as  a 
protection  of  the  public  from  liability  for  the  support  of  paupers  7  expressly 
provide  for  proceedings  against  a  husband  who  abandons  his  wife  without 
good  cause  and  leaves  her  without  means  of  support  8  or  likely  to  become  a 


1.  Com.  v.  Clark,  2  Lane.  L.  Rev.  271.  See 
also  In  re  O'Donnell,  126  Pa.  St.  155. 

Limitation  of  Action.  —  Kennebunkport  v. 
Smith,  22  Ms.  445. 

2.  Imprisonment.  —  Bancroft  v.  Mitchell,  L. 
R.  2  Q.  B.  549,  8  B.  &  S.  558,  36  L.  J.  Q.  B. 
257,  16  L.  T.  N.  S.  558,  15  W.  R.  1132. 

3.  Dierkes  v.  Philadelphia.  93  Pa.  St.  27c; 
litre  James.  116  Pa.  St.  152.  See  also  Jones 
v.  Com.,  2  Phila.  (Pa.)  291,  14  Leg.  Int.  (Pa.) 
196. 

4.  Ackerman  v.  Ackerman,  55  N.  J.  L.  422; 
Dierkes  v.  Philadelphia,  93  Pa.  St.  270. 

5.  Costs.  —  People  v.  Hill,  163  III.  186;  South 
Reading  v.  Hutchinson,  10  Allen  (Mass.)  68; 
Stone  v.  Burgess,  2  Lans.  (N.  Y.)  439. 

6.  Support  of  Wife  by  Husband.  —  Ex  p.  Jack- 
son, 45  Ark.  158.  See  also  Boulo  v.  State,  49 
Ala.  22. 

7.  Bayne  v.  People,  14  Hun  (N.  Y.)  181. 

8.  England.  —  Nixon  v.  Nanney,  1  Q.  B.  747, 
41  E.  C.  L.  758,  1  Gale  &  D.  370. 

Connecticut.  —  State  v.  Schweitzer,  57  Conn. 
532. 

Indiana.  —  State  v.  Rice,  106  Ind.  139. 

Missouri.  —  State  v.  Brinkman,  40  Mo.  App'. 
284:  State  v.  Greenup,  30  Mo.  App.  299;  State 
v.  Satchwell,  68  Mo.  App.  39;  State  v.  Linck, 
68  Mo.  App.  161. 

New  Jersey.  —  Clifford  v.  Overseer  of  Poor, 
37  N.  J.  L.  152. 

New  York.  —  People  v.  Court  of  Special 
Sessions,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  St. 
Rep.  328. 

Pennsylvania.  —  Com.  v.  Wall,  I  Lack.  Leg. 
N.  (Pa.)  45;  Sterling  v.  Com.,  2  Grant  Cas. 
(Pa.)  162;  Com.  v.  Cawley,  4  Pa.  Disr.  69,  7 
Kulp  (Pa.)  539;  Com.  v.  Nathans.  2  Pa.  St. 
138;  Demott  v.  Com.,  64  Pa.  St.  302;  Com.  v. 
Demott,  64  Pa.  St.  305,  note,  7  Phila.  (Pa.)  624; 
Keller  v.  Com.,  71  Pa.  St.  4T3. 

RhoJe  Island.  —  State  v.  Wood,  14  R.  I.  151. 

Retroactive  Effect  of  Statutes.  —  Statutes  do 
not  apply  to  desertion  prior  to  their  passage. 
State  v.  Deaton,  65  N.  Cur.  496.  Compare 
State  v.  Witham  70  Wis.  473. 


Abandonment  Out  of  State. — People  v.  Bergen, 
36  Hun  (N.  Y.)  241;  People  v.  Vitan,  (N.  Y. 
Gen.  Sess.)  8  N.  Y.  Crim.  25;  Bayne  v.  People, 
14  Hun  (N.  Y.)  181;  Gilpin  v.  Gilpin,  45  Leg. 
Int.  (Pa.)  134;  Com.  v.  Bailey,  1  Leg.  Gaz. 
(Pa.)  87,  8  Phila.  (Pa.)  485. 

Void  Marriage.  —  Com.  v.  Isaacs,  3  Pa.  Dist. 
517. 

Proof  of  Marriage.  —  State  v.  Schweitzer,  57 
Conn.  532;  Com.  v.  Isaacs,  7  K ulp  (Pa.)  304. 

Denial  of  Marriage.  —  People  v.  Hodgson,  126 
N.  Y.  647,  affirming  35  N.  Y.  St.  Rep.  981,  59 
Hun  (N.  Y.)  615;  Rex  v.  Cumberland,  4  Ad. 
&  El.  695,  3r  E.  C.  L.  169. 

Mere  Inability  of  the  husband  to  support  his 
wife  is  not  punishable.  State  v.  Broyer,  44 
Mo.  App.  393.  See  also  Boulo  v.  State,  49 
Ala.  22;  People  v.  Piper,  50  Mich.  390;  State 
v.  Linck,  68  Mo.  App.  161. 

Ability  of  the  Husband  to  Support  His  Wife  may 
consist  of  power  to  earn  wages.  State  v. 
Witham,  70  Wis.  473.  See  also  St.  Johnsbury 
v.  Waterford,  15  Vt.  692. 

Venue  —  Removal  of  Husband  to  Another 
County.  —  Decker  v.  McLorinan,  42  N.  J.  L. 
413;  Bayne  v.  People,  14  Hun  (N.  Y.)  1 8 1 ; 
Com.  v.  Douglass,  32  Pitttsb.  Leg.  J.  (Pa.) 
368,  2  Lane.  L.  Rev.  179;  Com.  v.  Wall,  4  Pa. 
Dist.  326. 

Arrest  of  Husband.  —  In  Pennsylvania,  to 
authorize  the  arrest  of  the  husband  it  must 
appear  that  sufficient  of  his  property  for  his 
wife's  support  cannot  be  seized.  Com.  v. 
Nathans,  2  Pa.  St.  142;  Worrell's  Case,  61  Pa. 
St.  105. 

Before  What  Tribunal  Proceedings  Instituted.  — 

Beard  v.  State,  5  Ohio  Cir.  Dec.  87,  n  Ohio 
Cir.  Ct.  65;  Demott  v.  Com.,  64  Pa.  St.  302. 

Wife  as  Witness.  —  Reeve  v.  Wood,  5  B.  & 
S.  364,  117  E.  C.  L.  364,  11  Jur.  N.  S.  201,  34 
L.  J.  M.  C.  15,  13  W.  R.  154,  11  L.  T.  N.  S. 
449- 

Extradition.  —  Extradition  Case,  9  Pa.  Co. 
Ct.  27. 

Former  Conviction.  —  Com.  v.  Bowman,  6 
Kulp  (Pa.)  176. 
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public  charge.1  Mere  refusal  on  the  husband's  part  to  live  with  his  wife, 
without  refusal  to  support,  is  not  punishable,2  but  there  must  be  both  an 
abandonment  and  a  failure  to  support ;  3  and  proceedings  for  desertion  cannot 
be  maintained  against  the  husband  unless  the  wife  has  become  a  public 
charge.4 

b.  Orders  for  Wife's  Support.  —  Orders  directed  against  the  husband 
requiring  him  to  contribute  to  his  wife's  support  are  generally  authorized.9 
Security  for  performance  of  the  relief  order  may  be  required,6  and  in  Pe?in- 
sylvania,  at  least,  on  the  failure  of  the  husband  to  give  proper  security  he 
may  be  imprisoned.7 

c.  Seizure  of  Husband's  Property.  —  Under  some  statutes,  a  seizure 
of  the  husband's  property,  to  be  applied  towards  the  support  of  his  wife,  is 
authorized.8  No  notice  need  be  given  to  the  husband  before  such  seizure, 
but  he  is  entitled  to  a  hearing  before  his  property  is  condemned  for  his  wife's 
support.9 

d.  Assumpsit  by  Town  Against  Husband.  —  It  has  been  held  that 


Right  to  Trial  by  Jury. —  Duffy  v.  People,  6 
Hill  (N.  Y.)  75. 

1.  Carney  v.  Stale,  84  Ala.  7. 

2.  Flannagan  v.  Overseers  of  Poor,  8  El.  & 
Bl.  451,  92  E.  C.  L.  451,  27  L.  J.  M.  C.  46,  3 
Jur.  N.  S.  1103,  6  W.  R.  38. 

3.  State  v.  Fuchs,  17  Mo.  App.  458;  State  v. 
Weber,  48  Mo.  App.  500. 

4.  Heath  v.  Heape,  1  H.  &  N.  478,  26  L.  J. 
M.  C.  49;  Reeve  v.  Yeates,  8  Jur.  N.  S.  751, 
31  L.  J.  M.  C.  241,  1  H.  &  C.  435;  Cohen  v. 
Watson,  58  N.  J.  L.  499;  People  v.  Walsh,  11 
Hun  (N.  Y.)2g2.  See  also  People  v.  Karlsioe, 
1  N.  Y.  App.  Div.  571. 

5.  Orders  for  Wife's  Support.  —  Reeve  v.  East- 
wood, 53  J.  P.  134;  Dinning  v.  South  Shields 
Union,  53  L.  J.  M.  C.  90,  13  £.  B.  D.  25,  50  L. 
T.  N.  S.  446,  48  J.  P.  708;  O'Shaughnessy  v. 
McLorinan,  43  N.  J.  L.  4ro;  Directors  v. 
Shultz,  2  Lane.  L.  Rev.  405. 

Amount  to  Be  Allowed  for  Support.  —  Com.  v. 
Herr,  16  Pa.  Co.  Ct.  598. 

Modification  of  Order.  —  Com.  v.  Jones,  90  Pa. 
St.  431;  Com.  v.  Ruff,  3  Pa.  Dist.  562;  Com. 
v.  Fields,  5  Del.  Co.  Rep.  (Pa.)  294. 

6.  Security  for  Performance  of  Order.  —  People 
v.  Pettit,  3  Hun  (N.  Y.)  416;  Kings  Cou.nty  v. 
Hammill,  33  Hun  (N.  Y.)  348;  Bulkley  v. 
Boyce,  48  Hun  (N.  Y.)  259;  People  v.  Pettit, 
74  N.  Y.  320;  Goddard  v.  Com.,  6  S.  &  R.  (Pa.) 
282;  Com.  v.  Steiger,  12  Pa.  Co.  Ct.  334. 

Who  May  Sue  on  Bond.  —  Com.  v.  Ruff,  3  Pa. 
Dist.  561;  Com.  v.  Snyder,  1  Pa.  Super.  Ct. 
286. 

Defense  in  Action  on  Bond.  — Com.  v.  Fields, 
3  Lack.  Jur.  (Pa.)  in. 

Amount  of  Recovery  on  Bond.  —  People  v. 
Pettit,  3  Hun  (N.  Y.)  416;  Breichelbiel  v. 
Powles,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp. 
465;  Kiehl  v.  Com.,  18  W.  N.  C.  (Pa.)  505: 
Com.  v.  Seiders,  1  Pa.  Dist.  264;  Com.  v.  Ruff 
3  Pa.  Dist.  561. 

Breach  of  Condition  of  Bond.  —  People  v.  Pettit, 
3  Hun  (N.  Y.)  416;  New  York  v.  Ehrsam,  (C. 
PI.  Gen.  T.)  16  N.  Y.  Supp.  527;  Berkstresser 
v.  Com.,  127  Pa.  St.  15. 

Liability  of  Sureties.  —  Duffy  v.  People,  6  Hill 
(N.  Y.)  75,  reversing  1  Hill  (N.  Y.)  355. 

Surrender  of  Husband  by  Sureties  as  Affecting 
Their  Liability.  —  Berkstresser  u.  Com.,  127 
Pa.  St.  15;  Miller  v.  Com.,  127  Pa.  St.  122; 

10 


Com.  v.  Jones,  90  Pa.  St.  431;  City  v.  Owens, 
12  W.  N.  C.  (Pa.)  292. 

Limitation  of  Actions  on  Relief  Orders.  —  Com. 
v.  Steiger,  12  Pa.  Co.  Ct.  334. 

7.  Imprisonment  of  Husband.  —  Davis's  Ap- 
peal, 90  Pa.  St.  131;  Com.  v.  James,  142  Pa.  St. 
32,  affirming  9  Pa.  Co.  Ct.  145;  Com.  v.  Bald- 
win, 149  Pa.  St.  305;  Com.  v.  Nelson,  1  Lane. 
L.  Rev.  117;  Com.  v..  James,  47  Leg.  Int.  (Pa.) 
434- 

Where  the  husband  is  in  prison  for  failure 
to  support  his  wife,  the  court,  after  he  has 
been  in  prison  for  three  months,  may  refuse 
his  discharge  if  satisfied  of  his  ability  to  com- 
ply with  the  relief  order.  Com.  v.  Baldwin, 
149  Pa.  St.  305;  Com.  v.  James,  142  Pa.  St. 
32. 

8.  Seizure  of  Husband's  Property.  —  Commis- 
sioners' Attachment,  (Ct.  Sess.)  2  Abb.  Pr.  N. 
S.  (N.  Y.)  83;  Downing  v.  Rugar,  21  Wend. 
(N.  Y.)  178,  34  Am.  Dec  223;  People  v.  Over- 
seers of  Poor,  23  Barb.  (N.  Y.)  236;  Sterling  v. 
Com.,  2  Grant  Cas.  (Pa.)  162;  Overseers  of 
Poor  v.  Smith,  2  S.  &  R.  (Pa.)  363;  Rohrman 
v.  Rohrman,  12  Phila.  (Pa.)  390,  35  Leg.  Int. 
(Pa.)  120;  Philadelphia  v.  Brennan,  18  Pa.  Co. 
Ct.  59- 

Interest  in  Real  Estate  Is  Seizable.  —  Decker  v. 
Directors  of  Poor,  120  Pa.  St.  272. 

Reversionary  Interest  in  Real  Estate  Cannot  Be 
Seized.  —  Commissioners'  Attachment,  (Ct. 
Sess.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  83. 

Lease  for  Years  May  Be  Seized.  —  Sterling  v. 
Com.,  2  Grant  Cas.  (Pa.)  162. 

The  Share  of  a  Distributee  in  a  decedent's 
estate,  though  still  in  the  hands  of  the  execu- 
tor, may  be  seized.  Guardians  of  Poor  v. 
Brennan,  5  Pa.  Dist.  116. 

Income  from  Trust  Property  to  Be  Held  Seizable. 
—  Directors  v.  Gorrechi,  7  Lane.  L.  Rev.  410. 

Property  Held  upon  Spendthrift  Trust  Is  Liable 
to  Seizure.  —  Board  of  Chariiies  v.  Kennedy, 
34  VV.  N.  C.  (Pa.)  83;  Board  of  Charities  v. 
Moore,  19  Phila.  (Pa.)  540,  45  Leg.  Int.  (Pa.) 
216,  6  Pa.  Co.  Ct.  66. 

Chose  in  Action  Cannot  Be  Seized.  —  Sterling  v. 
Com.,  2  Grant  Cas.  (Pa.)  162. 

Amount  of  Property  to  Be  Seized.  —  Guardians 
of  Poor  v.  Picaid,  1  S.  &  R.  (Pa.)  239. 

9.  Overseers  of  Poor  v.  Smith,  2  S.  &  R.  (Pa.) 
3°3- 
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where  supplies  are  furnished  by  a  town  to  a  man's  wife,  who  is  in  a  destitute 
condition,  assumpsit  as  upon  an  implied  promise  will  lie  against  the  husband 
therefor:  1  but  such  action  will  not  lie  unless  the  wife  was  in  the  condition  of 
a  pauper  and  the  supplies  were  furnished  as  pauper  supplies,  as  the  general 
rule  with  regard  to  necessaries  furnished  by  individuals  should  not  be  applied 
to  towns.2 

e.  What  Constitutes  Desertion  or  Abandonment.  —  Where  by 
cruel  or  abusive  treatment  the  husband  compels  his  wife  to  leave -his  home, 
this  constitutes  an  abandonment  or  desertion;3  but  the  forced  separation  of 
the  husband  from  his  wife  through  his  confinement  in  jail  is  not  an  abandon- 
ment or  desertion.4 

Separation  by  Mutual  Consent.  —  Where  the  separation  between  husband  and 
wife  is  by  mutual  consent,  he  cannot  be  proceeded  against  criminally  as  for 
desertion;  5  and  this  is  especially  true  if  at  the  time  of  the  separation  the  wife 
is  left  with  means  of  support,  and  afterwards  becomes  a  public  charge  but 
without  the  husband's  knowledge;  6  but  an  order  for  the  support  of  the  wife 
may  be  made  though  the  separation  was  by  mutual  consent.7 

Excuses  for  Abandonment.  —  The  husband  is  justified  in  abandoning  his  wife 
only  for  grounds  which  would  entitle  him  to  a  divorce,8  but  if  such  grounds 
exist,  he  is  justified  in  abandoning  her.9 

Adultery  of  Wife. — -Thus,  adultery  by  the  wife  is  a  defense  to  proceedings 
against  the  husband  for  abandonment  and  nonsupport;  10  and  a  bona  fide  belief 
that  the  wife  has  been  guilty  of  adultery  has  been  held  to  constitute  a  defense, 11 
but  a  mere  suspicion  will  not  have  this  effect.12  The  fact  that  the  husband 
also  has  been  guilty  of  adultery  does  not  prevent  him  from  relying  on  the 
adultery  of  his  wife  as  a.  defense.13 


1.  Assumpsit  by  Town  Against  Husband. — Alna 
v.  Plummer,  4  Me.  258;  Brown  v.  Culnon, 
Quincy  (Mass.)  66;  Hanover  v.  Turner,  14 
Mass.  227,  7  Am.  Dec.  203;  New  Bedford  v. 
Chace,  5  Gray  (Mass.)  28;  Brookfield  v.  Allen, 
I  Allen  (Mass.)  585;  Sturbridge  v.  Franklin, 
160  Mass.  149;  Goodale  v.  Lawrence,  88  N.  Y. 
513,  42  Am.  Rep.  259;  Howard  v.  Whetstone 
Tp..  10  Ohio  365 ;  Springfield  Tp.  v.  Demott, 
13  Ohio  104.  Compare  Goodale  v.  Brocknor, 
(Supm.  Ct.)  61  How.  Pr.  (N.  Y.)  451;  Norton 
v.  Rhodes,  18  Barb.  (N.  Y.)  100. 

2.  New  Bedford  v.  Chace,  5  Gray  (Mass.)  28; 
MonsDn  v.  Williams,  6  Gray  (Mass.)  416.  See 
also  Switzerland  Coun  ty  v.  Hildebrand,  1  Ind. 
555.  Compare  Rumney  v.  Keyes,  7  N.  H.  576, 
and  the  title  Implied  or  Quasi  Contracts,  vol. 
15,  p.  10S1. 

3.  What  Constitutes  Desertion  or  Abandonment. 
—  Fordham  v.  Young,  53  J.  P.  133;  Com.  v. 
Ham,  156  Mass.  485;  Peoples.  Walsh,  33  Hun 
(N.  Y.)  345;  Directors  of  Poor  v.  Mercer,  3  Pa. 
L.  J.  304,  2  Pa.  L.  J.  Rep.  75.  See  also  Com. 
v.  Wall,  1  Lack.  Leg.  N.  (Pa.)  45;  Com.  v. 
Wylukus,  8  Kulp  (Pa.)  137. 

4.  Overseers  of  Poor  v.  Smith,  2  S.  &  R. 
(Pa.)  363. 

5.  Separation  by  Mutual  Consent.  —  State  v. 
Weber,  48  Mo.  A  pp.  500;  Coin.  v.  Richards, 
131  Pa.  St.  209. 

Failure  to  pay  for  support  of  the  wife  the 
amount  stipulated  in  an  agreement  for  sep- 
aration subjects  the  husband  to  proceedings 
for  nonsupport.  Peoples.  Meyer,  (N.  Y.  Gen. 
Sess.)  12  Misc.  (N.  Y.)  613. 

6.  Sweenev  v.  Spooner,  3  B.  &  S.  329,  113 
E.  C.  L.  329,  9  Jur.  N.  S.  691,  32  L.  J.  M.  C. 
82,  11  W.  R.  264.  7  L.  T.  N.  S.  623. 


7.  Com.  v.  Orth,  2  Pearson  (Pa.)  446,  1  Leg. 
Opin.  (Pa.)  189. 

8.  Excuses  for  Abandonment.  —  Sterling  v. 
Com.,  2  Grant  Cas.  (Pa.)  162;  Com.  v.  Shafer, 
1  Luz.  Leg.  Reg.  (Pa.)  221;  Com.  v.  Porter,  4 
Pa.  Dist.  503;  Com.  v.  Boetcher,  8  Pa.  Co.  Ct. 
544,  5  Kulp  (Pa.)  539;  Van  Dyke  v.  Van  Dyke, 
135  Pa.  St.  459.  See  also  Com.  v.  Ham,  156 
Mass.  485;  Hahn  v.  Bealor,  132  Pa.  St.  242,  25 
W.  N.  C.  (Pa.)  361. 

The  Pendency  of  a  Divorce  Suit  by  the  Husband 
is  no  bar  to  proceedings  for  nonsupport. 
Com.  v.  Simmons,  165  Mass.  356.  See  also 
State  v.  Gunzler,  52  Mo.  172;  People  v.  Mitch- 
ell, 2  Thomp.  &  C.  (N.  Y.)  172. 

Divorce  Subsequent  to  Abandonment.  —  Hall  v. 
Slate,  100  Ala.  86. 

Divorce  in  Foreign  Jurisdiction.  —  Com.  v. 
Shuler,  2  Pa.  Dist.  552. 

9.  Carney  v.  State,  84  Ala.  7;  Boulo  v.  State, 
49  Ala.  23;  State  v.  Satchwell,  68  Mo.  App.  39. 

10.  Adultery.  — ■  Rex  v.  Flintan,  1  B.  &  Ad. 
227,  20  E.  C.  L.  380;  Culley  v.  Charman,  50  L. 
J.  M.  C.  in,  7  Q.  B.  D.  89,  45  L.  T.  N.  S.  28, 
29  W.  R.  803,  45  J.  P.  768;  Mitchell  v.  Tor- 
rington  Union,  76  L.  T.  N.  S.  724,  61  J.  P.  598; 
Hall  v.  State,  100  Ala.  86;  State  v.  Schweiizer, 
57  Conn.  532;  People  v.  Brady,  (Ct.  Sess.)  13 
Misc.  (N.  Y.)  294. 

Burden  of  Proving  Adultery  of  Wife  Is  on  Hus- 
band.—  State  v.  Schweitzer,  57  Conn.  532. 

Adultery  After  Abandonment  No  Defense.  — 
Hall  v.  State,  100  Ala.  86.  See  also  State  v. 
Fuchs,  17  Mo.  App.  458. 

11.  Morris  v.  Edmonds,  77  L.  T.  N.  S.  56. 

12.  Carney  v.  State,  84  Ala.  7.  See  also  State 
v.  Schweitzer,  57  Conn.  532. 

13.  Rex  v.  Flintan,  1  B.  &  Ad.  227,  20  E.  C. 
L.  380. 
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Desertion  by  Wife.  —  Where  the  wife  deserts  her  husband,  he  cannot  be  pro- 
ceeded against  as  having  deserted  or  abandoned  her;1  but  if,  before  her 
desertion  would  entitle  the  husband  to  a  divorce,  she  offers  to  return  to  him, 
and  he  refuses  to  receive  her,he  may  be  proceeded  against  for  her  nonsupport.2 

Offer  to  Receive  and  Support  Wife.  —  Where  the  husband  has  abandoned  his  wife 
or  forced  her  to  leave  his  home,  his  offer  in  good  faith  to  receive  and  support 
her  is  a  good  defense  to  proceedings  against  him.3  The  offer  must,  however, 
be  bona  fide,  and  not  made  merely  as  a  screen  against  prosecution.4  So  if  a 
wife  has  been  forced  to  leave  her  husband  on  account  of  his  cruelty,  and  to 
live  with  him  would  be  dangerous  to  her  health,  an  order  for  her  maintenance 
may  be  made  against  the  husband,  irrespective  of  his  offer  to  receive  her  at 
his  home.5 

/.  Who  May  Institute  Desertion  Proceedings.  — The  question  who 
may  institute  desertion  proceedings  is  a  matter  of  statutory  regulation,6  and 
under  the  statutes  the  proceedings  may  generally  be  instituted  on  the  com- 
plaint of  the  poor  officers  7  or  by  the  wife.8 

X.  Poor  Officers  —  Selection,  Compensation,  Powers,  Duties,  and  Liabil- 
ities—  1.  Appointment  and  Election.  —  The  appointment  or  election  of  poor 
officers  is  purely  a  matter  of  statutory  regulation.  Cases  on  the  subject  are 
collected  in  the  note  hereto.9 

2.  Compensation  of  Poor  Officers.  —  The  compensation  of  poor  officers  is 
likewise  a  matter  of  statutory  regulation.10 

3.  Compelling  Relief  of  Paupers  by  Poor  Officers.  —  Poor  officers  who  wilfully 
neglect  to  provide  for  the  poor  are  subject  to  indictment  under  a  statute  pro- 
viding for  the  indictment  of  "  any  public  officer  "  who  wilfully  neglects  his 


1.  Desertion  by  Wife.  —  State  v.  Bruening,  6o 
Mo.  App.  51;  People  v.  Naehr,  30  Hun  (N.Y  ) 
461;  Com.  v.  Deemer,  1  Northam.  Co.  Rep. 
(Pa.)  94;  Com.  v.  Jones,  r  Luz.  Leg.  Reg.  (Pa.) 
46;  Overseers  of  Poor  v.  Smith,  2  S.  &  R.  (Pa.) 
363;  Com.  v.  Bonstein,  3  Mont.  Co.  Rep.  (Pa.) 
71;  Com.  v.  Wylukus,  8  Kulp  (Pa.)  137;  Com. 
v.  Grau,  13  Lane.  Bar  (Pa.)  54. 

Refusal  of  Wife  to  Live  at  Place  Selected  by 
Husband.  —  State  v.  White,  45  Mo.  512;  Luu-s 
v.  Shelley,  40  Hun  (N.  Y.)  197. 

Limited  Divorce,  procured  by  a  wife,  does  not 
terminate  the  marriage  relation,  and  is  no  de- 
fense to  proceedings  against  the  husband  for 
her  nonsupport.  People  v.  Cullen,  7  N.  Y. 
App.  Div.  118. 

2.  Com.  v.  Boetcher,  8  Pa.  Co.  Ct.  544.  See 
also  Bell  v.  People,  6  Hun  (N\  Y.)  302. 

3.  Offer  to  Receive  and  Support  Abandoned  Wife. 
—  Fordham  v.  Young,  53  J.  P.  133;  State  v. 
Greenup,  30  Mo.  App.  299. 

4.  Flannagan  v.  Overseers  of  Poor,  8  El.  v. 
Bl.  451,  92  E.  C.  L.  451;  People  v.  Du  Bois, 
(Ct.  Sess.)  26  N.  Y.  Supp.  895;  People  v.  Har- 
ris, 60  Hun  (N.  Y.)  581,  14  N.  Y.  Supp.  830; 
People  v.  Frederick,  78  Hun  (N.  Y.)  36,  Di- 
rectors of  Poor  v.  Mercer,  3  Pa.  L.  J.  304,  2 
Pa.  L.  J.  Rep.  75- 

5.  Thomas  v.  Alsop,  L.  R.  5  Q.  B.  151,  39 
L.  J.  M.  C.  43,  18  W.  R.  454,  21  L.  T.  N.  S. 
7(5;  Com.  v.  Sperling,  8  Pa.  Co.  Ct.  491,  5 
Kulp  (Pa.) 497. 

6.  See  People  v.  Meyer,  (N.  Y.  Gen.  Sess.) 
12  Misc.  (N.  Y.)  613,  and  the  local  statutes. 

7.  Reg.  v.  Mirehouse,  32  L.  J.  M.  C.  90,  11 
W.  R.  316,  7  L.  T.  N.  S.  721 ;  Com.  v.  Nathans, 
2  Pa.  St.  138;  Com.  v.  Boggs,  1  Phila.  (Pa.) 
385,  9  Leg.  Int.  (Pa.)  130;  Sterling  v.  Com.,  2 
Grant  Cas.  (Pa.)  162. 


Discretion  of  Poor  Officers  in  Institution  of  De- 
sertion Proceedings.  —  State  v.  Powless,  37  N. 
J.  L.  145. 

Proceedings  by  Poor  Officers  Without  Wife's  Con- 
sent.—  Overseers  of  Poor  v.  Smith,  2  S.  &  R. 

(Pa.)  363. 

8.  State  v.  Newberry,  43  Mo.  429;  Miller  v. 
Miller,  4  Pa.  Dist.  309.  Compare  Com.  v.  Hill, 
2  Browne  (Pa.)  212. 

9.  Appointment  and  Election  of  Poor  Officers.  — 
See  Board  of  Supervisors  v.  People,  49  111. 
App.  369;  Mead  v.  Treasurer,  36  Mich.  416; 
Davenport  v.  Hull,  18  Wend.  (N.  Y.)  510; 
Respublica  v.  Guardians  of  Poor,  2  Dall.  (Pa.) 
224;  Jenks  Tp.  Poor  Dist.  v.  Sheffeld  Tp. 
Poor  Dist.,  135  Pa.  St.  400,  26  W.  N.  C.  (Pa.) 
275;  and  see  the  local  statutes. 

Directors.  —  Com.  v.  Dickert,  195  Pa.  St.  234; 
Com.  v.  Stewart,  6  L.  T.  N.  S.  (Pa.)  159;  Scran- 
ton  Poor  Dist.,  5  Kulp  (Pa.)  510. 

Overseers.- — Lyman  v.  Kennebunkport,  S3 
Me.  219;  Jenks  Tp.  Poor  Dist.  v.  Sheffield  Tp. 
Poor  Dist.,  135  Pa.  St.  400,  26  W.  N.  C.  (Pa.) 
275. 

Superintendent  —  Disqualification  for  Office.  — 

People  v.  Clute,  (Supm.  Ct.  Spec.  T.)  12  Abb. 
Pr.  N.  S.  (N.  Y.)  399. 

Duty  to  Serve  as  Guardian  of  Poor — Guardians 
of  Poor  v.  Greene,  5  Binn.  (Pa.)  554. 

Penalty  for  Refusal  to  Act  as  Wardens  of  Poor. 
—  Smiihwick  v.  Williams,  8  Ired.  L.  (30  N. 
Car.)  268. 

De  Facto  Officers.  —  The  doctrine  with  regard 
to  de  facto  officers  has  been  applied  to  de  facto 
officers  cf  the  poor.  Perth  Amboy  Tp.  v. 
Smith.  19  N.  J.  L.  52.  See  generally  the  title 
De  Facto  Officers,  vol.  8,  p.  771. 

10.  Compensation  of  Poor  Officers. — See  Blatt's 
Appeal,  7  Pa.  Co.  Ct.  149;  Mercer  County  v. 
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duty; 1  and  it  has  been  held  that  at  common  law  an  indictment  would  lie  for 
such  neglect.2  A  pauper  cannot  sue  a  poor  officer  for  his  support,3  nor  does 
a  poor  officer,  by  reason  of  his  neglect  to  furnish  relief  to  a  pauper,  incur  any 
liability  to  a  citizen  who,  from  motives  of  humanity,  supplies  necessaries.4 
In  some  instances  the  statutes  have  provided  for  the  issuance  of  a  distress 
warrant  against  overseers  of  the  poor  to  compel  the  relief  of  paupers.5  And 
it  has  been  held  that  overseers  of  the  poor  may  be  compelled  by  mandamus  to 
obey  an  order  for  the  relief  of  a  pauper.6 

4.  Powers  and  Duties.  —  The  powers  and  duties  of  poor  officers  are  prescribed 
by  the  statutes,7  and  are,  of  course,  subject  to  the  general  principles  relating 
to  the  powers,  duties,  etc.,  of  public  officers.8 

Overseers  of  Poor.  —  The  powers  of  overseers  and  directors  of  the  poor,  or 
township  trustees  or  selectmen  acting  as  overseers  virtute  officii,  are,  of  course, 
limited  to  those  conferred  by  statute.9  Overseers  of  the  poor  are  generally 
intrusted  by  statute  with  the  care  and  oversight  of  the  poor,10  and  may 


Allen,  io  Pa.  Co.  Ct.  342;  Director  of  Poor  v. 
Shingle,  84  Pa.  St.  37;  and  the  statutes  of  the 
particular  jurisdiction. 

1.  State  v.  Hoit,  23  N.  H.  355  (overseers  of 
poor). 

2.  Stale  v.  Hawkins,  77  N.  Car.  494;  State 
v.  West,  14  Lea  (Tenn.)38;  1  Russ.  on  Crimes 
(9th  Am.  ei.)  202,  citing  Rex  v.  Winship,  Cald. 
Sett.  Cas.  76. 

3.  Van  Nuis  v.  M'Collister,  3  N.  J.  L.  371. 

4.  Minklaer  v.  Rockfeller,  6  Cow.  (N.  Y.) 
276;  Palmer  v.  Vandenbergh,  3  Wend.  (N.  Y.) 
193.  See  also  supra,  this  title,  Recovery  Against 
Municipalities  by  Individuals  Furnishing  Relief 
to  Paupers. 

5.  Distress  Warrant  Against  Poor  Officers.  — 

Overseers  of  Poor  v.  Overseers  of  Poor,  6  N. 
J.  L.  177;  Overseers  of  Poor  v.  Overseers  of 
Poor,  29  N.  J.  L.  375;  Adams  v.  Oaks,  20 
Johns.  (N.  Y.)  282. 

6.  Mandamus.  —  Armstrong  v.  Berwick  Over- 
seers, 10  Pa.  Co.  Ct.  337.  And  see  the  title 
Mandamus,  vol.  19,  p.  816. 

7.  Powers  and  Duties  of  Poor  Officers  —  County 
Commissioners.  —  La  Salle  County  v.  Hatheway, 
78  111.  App.  95;  Perry  v.  Kinnear,  42  111.  160; 
Beauchamp  v.  Kankakee  County,  45  111.  274; 
Fountain  County  v.  Loeb,  68  Ind.  29;  Lebcher 
v.  Custer  County,  9  Mont.  315.  See  also  the 
title  County  Commissioners,  vol.  7,  p.  997. 

To  Employ  Physician.  — Vermilion  County  v. 
Knight,  2  111.  97;  Bartholomew  County  v. 
Boynton,  30  Ind.  359;  Bentley  v.  Chisago 
County,  25  Minn.  259;  Red  Willow  County  v. 
Davis,  49  Neb.  796;  Putney  Bros.  Co.  v.  Mil- 
waukee County,  108  Wis.  554. 

Appointment  of  Superintendent  of  Poor  Farm. 
—  Pulaski  County  v.  Shields,  130  Ind.  6. 

Allowance  of  Claims  for  Pauper  Support.  — 
Salisbury  v.  Merrimack  County,  59  N.  H.  359. 

Supervisors.  —  McDonough  County  v.  Pace, 
52  111.  App  83;  La  Salle  County  v.  Hatheway, 
78  111.  App.  95;  Bell  v.  Maddock,  80  111.  App. 
656;  Lucas  County  v.  Ringgold  County.  21 
Iowa  83;  Mansfield  v.  Sac  County,  59  Iowa 
694;  Ellison  v.  Harrison  County,  74  Iowa  494; 
Reynolds  v.  Alcoin  County,  59  Miss.  132; 
Jones  v.  De  Soto  County,  60  Miss.  409;  Talla- 
hatchie County  v.  Harrison,  75  Miss.  744; 
Waltham  v.  Mullally  Town,  27  Neb.  483. 

Boards  of  Health.  —  Tweedy  v.  Fremont 
County,  99  Iowa  721 ;  Lacy  v.  Kossuth  County, 


106  Iowa  1(1.  See  also  the  title  Boards  of 
Health,  vol.  4,  p.  596. 

County  Court  or  Judge.  —  Prewett  v.  Missis- 
sippi County,  38  Ark.  213;  Rodman  v.  Justices, 
3  Bush  (Ky.)  145;  Pusey  v.  Meade  County 
Ct.,  1  Bush  (Ky.)  218. 

8.  See  the  title  Public  Officers. 

9.  Overseers  of  Poor.  —  Stratford  v.  Fairfield, 
3  Conn.  588;  Rayburn  v.  Davis,  2  III.  App. 
548;  Knox  County  v.  Jones,  7  Ind.  3;  Barthol- 
omew County  v.  Wright,  22  Ind.  187;  Warren 
County  v.  Osburn,  4  Ind.  App.  590;  State  v. 
Fountain  County,  147  Ind.  235;  Peterborough 
v.  Lancaster,  14  N.  H.  382;  Woodes  v.  Den- 
nett, 9  N.  H.  55;  Glidden  v.  Unity.  30  N.  H. 
104;  Overseers  of  Poor  v.  Overseers  of  Poor, 
18  Johns.  (N.  Y.)  382;  Overseers  of  Poor  v. 
Pharsalia  Overseers  of  Poor,  15  N.  Y.  341; 
Wimer  u.  Overseers  of  Poor,  104  Pa.  St.  317; 
Nason  v.  Directors  of  Poor,  126  Pa.  St.  445, 
24  W.  N.  C.  (Pa.)  60. 

Power  to  Arbitrate.  —  Furbish  v.  Hall,  8  Me. 
315. 

To  Borrow  Money.  —  A  poor  district  is  not 
bound  by  the  action  of  its  overseers  in  borrow- 
ing money  to  pay,  under  an  order  of  court  of 
another  district,  certain  costs  and  charges  on 
the  removal  of  a  pauper.  Gibson  v.  Poor 
Dist.,  122  Pa.  St.  557. 

To  Employ  Counsel.  —  Neary  v.  Robinson,  98 
N.  Y.  81,  reversing  27  Hun  (N.  Y.)  145;  Burton 
v.  Norwich,  34  Vt.  345  ;  Sheldon  v.  Bennington, 
67  Vt.  580. 

Actions  by  Overseers.  —  Taylor  v.  Green,  12 
N.  J.'L.  124;  Shotwell  v.  Thornall,  2  N.  J.  L. 
127;  Gould  v.  Bailley,  2  N.  J.  L.  1 ;  Elkinton 
v.  Bennet,  3  N.  J.  L.  219;  Pomeroy  v.  Wells,  8 
Paige  (N.  Y.)  406;  Van  Keuren  v.  Johnston,  3 
Den.  (N.  Y.)  183;  Overseers  of  Poor  v.  Bishop, 
(Supm.  Ct.  Spec.  T.)  2  How.  Pr.  (N.  Y.)  195; 
Wright  v.  Smith,  13  Barb.  (N.  Y.)  414;  Perry 
v.  Tynen,  22  Barb.  (N.  Y.)  137;  Rouse  v. 
Moore,  18  Johns.  (N.  Y.)407;  Grant  v.  Fancher, 
5  Cow.  (N.  Y.)  309;  Armine  v.  Spencer,  4 
Wend.  (N.  Y.)4o6;  Overseers  of  Poorz'.  Kline, 
9  Pa.  St.  217;  Castleton  v.  Clarendon,  Brayt. 
(Vt.)  186. 

10.  Care  and  Oversight  of  Poor.  —  De  Witt 
County  v.  Wright,  91  111.  529;  La  Salle  County 
v.  Hatheway,  78  111.  App.  95;  Posey  County 
v.  Harlem,  108  Ind.  164;  Tipton  County  v. 
Brown,  4  Ind.  App.  288;  Hoyt  v.  Black  Hawk 
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bind  their  towns  or  poor  districts  by 
may  employ  physicians  to  attend  the 
claims  against  their  towns  on  account 

County,  59  Iowa  184;  Clinton  v.  Benton,  49 
Me.  550;  Gove  v.  Lovering,  3  N.  H.  292;  Rum- 
ney  v.  Keyes,  7  N.  H.  571;  Moulionborough 
v.  Tuftonborough,  43  N.  H.  316;  Warren  v. 
Brooks,  7  Cow.  (N.  Y.)  218;  Gibbon's  Appeal, 
3  Lack.  Jur.  (Pa.)  241;  Direciors  of  Poor  v. 
Overseers  of  Poor,  7  Pa.  Super.  Ct.  303;  Jen- 
kins Tp.  v.  Sheffield  Tp.,  26  W.  N.  C.  (Pa.)  275; 
Com.  v.  |Coyle,  185  Pa.  St.  198,  42  W.  N.  C. 
(Pa.)  93. 

Indemnity  Contract  Against  Support  of  Pauper 
Taken  by  Overseers  Upheld.  —  Palmyra  v. 
Nichols,  91  Me.  17. 

1.  Contracts  for  Relief  of  Poor —  Connecticut.  — 
Fielding  7.  Jones,  38  Conn.  191;  Welton  v. 
Wolcott,  45  Conn.  330. 

Illinois.  —  Clay  County  v.  Plaul,  42  111.  324  ; 
Kankakee  v.  McGrew,  178  111.  74. 

Indiana.  —  Fountain  County  v.  Loeb,  68  Ind. 
29;  Howard  County  v.  Jennings,  104  Ind. 
108;  Morgan  County  v.  Seaton,  90  Ind.  158; 
Posey  County  v.  Harlem,  108  Ind.  164;  Mor- 
gan County  v.  Seaton,  122  Ind.  521;  Warren 
County  v.  Osburn,  4  Ind.  App.  590;  Perry 
County  v.  Lomax,  5  Ind.  App.  567. 

Iowa.  —  Armstrong  v.  Tama  County,  34 
Iowa  309;  Hunter  v.  Jasper  County,  40  Iowa 
568;  Mansfield  v.  Sac  County,  60  Iowa  11; 
Bremer  County  v.  Buchanan  County,  61  Iowa 
624;  Sloan  v.  Webster  County,  61  Iowa  738; 
Hardin  County  v.  Wright  Counly,  67  Iowa  127; 
Mussel  v.  Tama  County,  73  Iowa  101;  Clay 
County  v.  Palo  Alto  County,  82  Iowa  626. 

Kansas.  —  Stevens  v.  Miami  County,  6  Kan. 
App.  438. 

Maine.  — Linneus  v.  Sidney,  70  Me.  114. 
Massachusetts.  —  Aldrich  v.  Blackstone,  128 
Mass.  148. 

New  Hampshire.  —  Lee  v.  Deerfield,  3  N.  H. 
290;  Andover  v.  Grafton,  7  N.  H.  298;  Woodes 
v.  Dennett,  9  N.  H.  56;  Mason  v.  Bristol,  10 
N.  H.  36;  Peterborough  v.  Lancaster,  14  N. 
H.  382;  Burbank  v.  Piermont,  44  N.  H.  43; 
Derry  v.  Rockingham  County,  64  N.  H.  499. 

New  Jersey.  —  Smith  v.  Voorheese,  2  N.  J.  L. 
254;  Gould  v.  Bailley,  2  N.  J.  L.  1;  Saddle 
River  Tp.  v.  Colfax,  6  N.  J.  L.  115;  Board  v. 
Cronk,  6  N.  J.  L.  119;  Perth  Amboy  Tp.  v. 
Smith,  19  N.  J.  L.  52. 

New  York.  —  Palmer  v.  Vandenbergh,  3 
Wend.  (N.  Y.)  193;  King  v.  Butler,  15  Johns. 
(N.  Y.)  281;  Olney  v.  Wickes,  18  Johns.  (N. 
Y.)  122;  Grants.  Fancher,  5  Cow.  (N.  Y.)  309: 
Christman  v.  Phillips,  58  Hun  (N  Y.)  282; 
Cobb  v.  Fellows,  59  Hun  (N.  Y.)  627,  14  N.  Y. 
Supp.  93. 

Pennsylvania.  — Overseers  of  Poor  v.  Bunn, 
12  S.  &  R.  (Pa.)  292. 

Vermont.  —  Washington  v.  Rising,  Brayt. 
(Vt.)  188;  Walden  v.  Cabot,  25  Vt.  522;  Hol- 
loway  v.  Barton.  53  Vi.  300. 

Rescission  of  Contract.  —  A  contract  for  the 
support  of  a  pauper  for  an  indefinite  period 
may  be  rescinded  by  the  overseers.  Paddock 
v.  Symonds,  11  Barb.  (N.  Y.)  117;  Palmer  v. 
Vandenbergh,  3  Wend.  (N.  Y.)  193;  M'Lees  v. 
Hale,  10  Wend.  (N.  Y.)  426.  See  also  Ed  wards 
v.  Branch,  7  Jones  L.  (52  N.  Car.)  90. 


contracts  for  the  relief  of  paupers,1 
pauper  sick,2  and  may  settle  and  pay 
of  expenses  incurred  by  other  towns 

Binding  Their  Successors.  —  Overseers  of  the 
poor  have  power  to  bind  ihemselves,  as  such, 
by  contract,  and  these  contracts  within  the 
scope  of  their  authority  are  binding  also  upon 
their  successors.  Palmer  v.  Vandenbergh,  3 
Wend.  (N.  Y.)  193;  Hayes  v.  Symonds,  9  Barb. 
(N.  Y.)  260;  Paddock  v.  Symonds,  11  Barb.  (N. 
Y.)  117.  See  also  Todd  v.  Birdsall,  1  Cow. 
(N.  Y.)  260,  13  Am.  Dec.  522;  Grant  v.  Fancher, 
5  Cow.  (N.  Y.)  309;  Morse  v.  Earl,  13  Wend. 
(N.  Y.)  271.  Compare  Reed  v.  Lancaster,  152 
Mass.  500. 

Commitment  of  Children  to  Orphan  Asylum.' — 

Order  of  St.  Dominick  v.  Long  Island  City,  48 
Hun  (N.  Y.)  306. 

Personal  Liability  of  Overseers  on  Contract.  — 
Bay  v.  Cook,  22  N.  J.  L.  343;  Holly  v.  Rath- 
bone,  8  Johns.  (N.  Y.)  148;  King  v.  Butler,  15 
Johns.  (N.  Y.)  281 ;  Holmes  v.  Brown,  13  Barb. 
(N.  Y.)  599;  Paddock  v.  Symonds,  11  Barb. 
(N.  Y.)  117;  Hayes  v.  Symonds,  9  Barb.  (N. 
Y.)  260;  Ives  v,  Hulet,  12  Vt.  314;  Thurston 
v.  Holbrook,  31  Vt.  354. 

Orders  for  Relief.  —  Under  some  statutes  a 
justice's  order  for  the  relief  of  a  pauper  is 
necessary  before  the  overseers  can  contract  for 
his  support.  Bay  v.  Cook,  22  N.  J.  L.  243; 
Perth  Amboy  Tp.  v.  Smith,  19  N.  J.  L.  52; 
Princeton  v.  Mount,  29  N.  J.  L.  299;  M'Lees 
v.  Hale,  ic  Wend.  (N.  Y.)426;  Ex  p.  Overseers 
of  Poor,  4  Cow.  (N.  Y.)  137;  Ives  v.  Walling- 
ford,  8  Vt.  224. 

Validity  and  Requisites  of  Order.  —  Van  Nuis 
v.  M'Collister,  3  N.  J.  L.  371;  Adams  v. 
Columbia  County,  8  Johns.  (N.  Y.)  323;  Bald- 
win v.  McArthur,  17  Barb.  (N.  Y.)  414;  Ex  p. 
Dow,  1  Cow.  (N.  Y.)  205;  Carpenter  v.  Whit- 
man, 15  Johns.  (N.  Y.)  208;  Palmer  v.  Van- 
denbergh, 3  Wend.  (N.  Y.)  193;  People  v. 
Cayuga  County,  2  Cow.  (N.  Y.)  530:  Palmer  v. 
Reynolds.  5  Pa.  Dist.  578;  Overseers  of  Poor 
v.  Overseers  of  Poor,  95  Pa.  St.  269. 

Limitation  as  to  Amount  of  Relief.  —  Under 
some  siatutes  the  overseers  are  restricted  as  to 
the  amount  of  relief  to  be  furnished  at  their 
own  instance.  Gere  v.  Cavuga  County, 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  255- 
M'Lees  v.  Hale,  10  Wend.  (N.  Y.)  426;  Order 
of  St.  Dominick  v.  Long  Island  City,  48  Hun 
(N.  Y.)  306;  Ives  v.  Wallingford,  8  Vt.  224. 

2.  Employment  of  Physicians  —  Illinois.  —  La 
Salle  County  v.  Hatheway,  78  111.  App.  95; 
Rouse  v.  Peoria  County,  7  111.  99. 

Indiana.  —  Fayette  County  v.  Chitwood,  8 
Ind.  504;  Huntington  County  z.  Boyle,  9  Ind. 
296;  Warren  County  v.  Saunders,  16  Ind.  405; 
Jefferson  County  v.  Rogers,  17  Ind.  341;  Mor- 
gan County  v.  Holman,  34  Ind.  256;  Barthol- 
omew County  v.  Ford,  27  Ind.  17;  Jay  County 
v.  Brewington,  74  Ind.  7;  Orange  County  v. 
Ritter,  90  Ind.  362;  Warren  County  v.  Osburn, 
4  Ind.  App.  590. 

Iowa.  —  Cooledge  v.  Mahaska  County,  24 
Iowa  211;  Collins  v.  Lucas  County,  50  Iowa 
448 ;  Scott  v.  Winneshiek  County,  52  Iowa  579; 
Taylor  7/.  Woodbury  County,  106  Iowa  502. 

Kansas.  —  Clay  Counly  v.  Renner,  27  Kan. 
225. 
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in  supporting  their  paupers.1  Where  a  poor  person  is  on  a  list  of  paupers 
and  an  inmate  of  a  poorhouse,  and  the  superintendent  is  discharging  his  duty 
toward  him,  it  is  not  generally  competent  for  an  overseer  to  provide  pauper 
board  or  contract  for  supplies  to  be  furnished  elsewhere.2  In  providing  for 
the  relief  of  paupers,  overseers  are  not  necessarily  required  to  act  jointly.3 

XI.  Penalty  for  Bringing  Paupers  into,  and  Leaving  Them  in,  State, 
Town,  Etc.  —  In  many  jurisdictions  the  statutes  impose  a  penalty  for  bringing 
into  the  state,  town,  or  poor  district  a  person  without  means,  with  the  inten- 
tion of  casting  upon  the  town  or  poor  district  in  which  the  pauper  is  left  the 
burden  of  his  support ;  4  and  it  has  been  held  that  a  statute  imposing  a  penalty 
in  general  terms  upon  whoever  brings  a  pauper  into  a  town  other  than  that  of 
his  settlement,  and  leaves  him  there,  applies  to  public  officers  as  well  as  to 
individuals.5  Even  at  common  law  overseers  of  the  poor  were  indictable  for 
fraudulently  removing  paupers  into  a  parish  in  which  they  had  no  settlement.6 

Bringing  Pauper  to  Place  of  Settlement  or  Domicil.  —  A  person  does  not  incur  the 
penalty  by  taking  a  pauper  to  his  place  of  settlement  and  leaving  him  there,7 


Michigan.  —  Barber  c.  Saginaw,  34  Mich.  52. 
Nebraska.  —  Gage    County   t.    Fulton,  16 
Neb.  5. 

New  York.  —  Christman  v.  Thatcher,  48 
Hun  (N.  Y.)446;  Ex  p.  Green,  4  Hill  (N.  Y.) 
558;  Gere  v.  Cayuga  County,  (Supm.  Ct.  Spec. 
T.)  7  How.  Pr.  (N.  Y.)  255. 

Vermont.  —  Edson  v.  Pawlet,  22  Vt.  291. 

In  Some  Jurisdictions  a  county  or  town  phy- 
sician is  to  be  employed  by  the  county  com- 
missioners to  attend  all  the  sick  of  the  county; 
and  when  such  physician  is  employed  by  the 
county,  and  is  ready  and  able  to  attend  the 
pauper  sick,  overseers  of  the  poor  have  no 
power  to  employ  anoiher  physician. 

Illinois.  —  De  Witt  County  v.  Wright,  91  111. 
529. 

Indiana.  —  Decatur  County  v.  Wheeldon,  15 
Ind.  147;  Bartholomew  County  v.  Boynton,  30 
Ind.  359;  Morgan  County  v.  Holman,  34  Ind. 
256;  Orange  Counly  v.  Hon,  87  Ind.  356;  Mor- 
gan County  v.  Seaton,  90  Ind.  158;  Robbins  v. 
Morgan  County,  91  Ind.  537;  Washburn  v. 
Shelby  Counly,  104  Ind.  321,  54  Am.  Rep.  332; 
Morgan  County  v.  Seaion,  122  Ind.  521;  Lamar 
v.  Pike  County,  4  Ind.  App.  191 ;  Warren 
County  v.  Osburn,  4  Ind.  App.  590;  Perry 
County  v.  Lomax,  5  Ind.  App.  567;  Law- 
rence County  v.  McLahlan,  10  Ind.  App.  95; 
Monroe  County  v.  Galloway,  17  Ind.  App.  689. 

Iowa.  —  Mansfield  v.  Sac  County.  59  Iowa 
694;  Gawley  v.  Jones  County,  60  Iowa  159; 
Lacy  v.  Kossuth  County,  106  Iowa  16. 

Maine.  —  Goodrich  v.  Waterville,  88  Me.  39. 

In  Case  of  an  Emergency,  however,  and 
where  the  county  physician  is  inaccessible,  or 
unable  or  unwilling  to  render  services  to  the 
poor,  the  overseers  may  employ  another  phy- 
sician. Conner  v.  Ftanklin  County,  57  Ind. 
15;  Orange  County  v.  Hon,  87  Ind.  356;  Mor- 
gan County  v.  Seaton,  90  Ind.  158;  Washburn 
v.  Shelby  County,  104  Ind.  321,  54  Am.  Rep. 
332;  Perry  Counly  v.  Lomax,  5  Ind.  App.  567; 
Monroe  County  v.  Galloway,  17  Ind.  App.  689. 

1.  Harpswell  *.  Phipsburg,  29  Me.  313. 

2.  Knox  County  v.  Jones,  7  Ind.  3;  Ellison 
v.  Harrison  County,  74  Iowa  494;  Ireland  v. 
Newturyport,  8  Allen  (Mass.)  73. 

3.  Welton  v.  Wolcott,  45  Conn.  329;  Fayette 
v.  Livermore,  62  Me.  229;  Linneus  v.  Sidney, 
70  Me.  114;  Wolcott  v.  Wolcotl.  19  Vt.  37. 

22  C.  of  L.— 65 


4.  Penalty  for  Bringing  in  Paupers  —  Colorado. 
—  Pitkin  County  v.  Law,  3  Colo.  App.  328. 

Connecticut.  —  Barkhamsted  v.  Parsons,  3 
Conn.  1. 

Illinois.  —  Harding  v.  People,  34  111.  App. 
617;  Union  County  v.  Axley,  53  III.  App.  670. 
Maine.  —  Sanford  v.  Emery,  2  Me.  5. 
Massachusetts.  —  Canton  v.  Bentley,  11  Mass. 
441;  Greenfield  v.  Cushman,  16  Mass.  393; 
Palmer  v.  Wakefield,  i#2  Mass.  214;  Fitchburg 
v.  Cheshire  R.  Co.,  110  Mass.  210. 

Michigan.  —  Luton  v.  Palmer,  70  Mich.  152; 
Superintendents  of  Poor  v.  Nelson,  75  Mich. 
154. 

New  Hampshire.  — Dyer#.  Hunt,  5  N.  H.  401. 
New  York. — Crouse  v.  Mabbett,  n  Johns. 
(N.  Y.)  167;  Winfield  v.  Mapes,  4  Den.  (N.  Y.) 
571;  Thomas  v.  Ross,  8  Wend  (N.  Y,)  672; 
Coe  v.  Smith,  24  Wend.  (N.  Y.)  341;  Foster  v. 
Cronkhite,  35  N.  Y.  139.  See  also  Smith  v. 
Brundage,  17  N.  Y.  Wkly.  Dig.  266. 

Vermont.  —  Wallingford  v.  Gray,  13  Vt.  228; 
Morgan  v.  Mead,  16  Vt.  644;  Barnet  v.  Ray, 
33  Vt.  205;  Maishfield  v.  Edwards,  40  Vt.  245; 
St.  Johnsbury  v.  Goodenough,  44  Vt.  662; 
Dover  v.  Wheeler,  51  Vt.  160;  Weybridge  v. 
Cushman,  64  Vt.  415;  Worcester  v.  East  Mont- 
pelier,  61  Vt.  139. 

The  fact  that  the  pauper  had  a  settlement  in 
some  other  town,  or  had  a  father  able  to  sup- 
port him,  is  no  defense.  Marshfield  v.  Ed- 
wards, 40  Vt.  245. 

An  Action  to  Recover  the  Penalty  may  be 
brought  by  the  poor  omcers.  Superintendents 
of  Poor  v.  Nelson,  75  Mich.  154. 

Survival  of  Cause  of  Action.  —  An  action  for 
the  penally  does  noi  survive  against  ihe  estate 
of  the  person  bringing  in  the  pauper.  Win- 
hall  v.  Sawyer,  45  Vt.  466. 

5.  Palmer  v.  Wakefield,  102  Mass.  214.  See 
also  Deerfield  v.  Delano,  1  Pick.  (Mass.)  465; 
Booth  v.  Hillsborough  County,  45  N.  H.  139; 
Wallingford  v.  Gray,  13  Vt.  228. 

6.  Rex  v.  Busby,  3  Bott  Poor  L.  (5th  ed.)  335; 
Reg.  v.  Cooper,  3  N.  Sess.  Cas.  346,  13  Jur.  99, 
18  J.  L.  M.  C.  16;  Reg.  v.  Jennings,  1  N.  Sess. 
Cas.  488,  2  Dowl.  &  L.  741,  14  L.  J.  M.  C.  57, 
9  Jur.  448;  Reg.  v .  St.  Marylebone,  20  L.  J.  M. 
C.  173,  16  Q.  B.  299,  71  E.  C.  L.  299. 

7.  Pitkin  County  v.  Law,  3  Colo.  App.  328; 
Canton  v.  Bentley,  11  Mass.  441;  Franklin  v. 
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or  by  bringing  a  pauper  settled  in  another  state  into  the  state  in  which  he 
has  his  domicil,  home,  and  usual  place  of  abode,  and  from  which  he  had 
departed  temporarily.1 

Intention  or  Motive.  —  Though  the  statute  imposes  the  penalty  in  general 
terms  for  bringing  a  pauper  into  the  state  or  into  a  town  other  than  that  of 
his  settlement,  it  is  held  that  to  subject  a  person  to  such  penalty  he  must 
have  acted  with  the  unlawful  motive  or  intention  of  imposing  the  expense  of 
the  pauper's  support  upon  the  town  or  poor  district  to  which  he  is  brought.8 

Knowledge  of  Condition  of  Pauper.  —  To  subject  a  person  to  the  penalty  for  bring- 
ing a  pauper  into  the  state  or  town,  etc.,  it  seems  that  the  person  bringing 
must  have  had  knowledge  that  the  person  brought  was  a  pauper.3 

Common  Carriers.  —  So  common  carriers  transporting  paupers  into  the  state 
are  not  subject  to  the  penalty  when  they  acted  in  the  ordinary  course  of 
business.4 

Execution  of  Removal  Orders.  —  The  removal  of  a  pauper  in  the  bona  fide  execu- 
tion of  a  removal  order  does  not  subject  the  person  removing  to  the  penalty,5 
but  it  would  seem  to  be  otherwise  where  the  removal  order  is  secured  in  bad 
faith  and  through  the  misrepresentations  of  such  person;6  and  an  order  of 
a  court  of  one  state  directing  the  removal  of  a  pauper  into  another  state  has 
been  held  not  to  relieve  the  officer  executing  the  order  from  liability  for  the 
penalty  imposed  by  the  laws  of  the  latter  state  for  bringing  paupers  into 
the  state.7 

Assumpsit  for  Support  of  Pauper.  —  It  has  been  held  that  where  one  town 
improperly  removes  a  pauper  to  another  town  and  leaves  him  a  public  charge, 
the  latter  town  can  recover  in  assumpsit  the  amount  expended  for  the  pauper's 
support;  8  or  where  such  removal  is  by  individuals,  such  recovery  may  be  had 
against  them.* 

Burden  and  Quantum  of  Proof.  —  In  an  action  to  recover  the  penalty  for  bringing 
paupers  into  a  town,  etc.,  the  burden  is  of  course  upon  the  plaintiff  to  prove 
all  the  facts  necessary  to  subject  the  defendant  to  the  penalty,10  and  as  such 
statutes  are  penal,  the  facts  must  be  proved  beyond  a  reasonable  doubt.11 
But  where  the  plaintiff  seeks  to  recover  only  the  expense  of  supporting  the 
pauper,  and  not  the  penalty,  a  preponderance  of  the  evidence  is  sufficient  to 
authorize  a  recovery.12 

Fuller,    105   Mass.   336;    Middleborough   v.     the  former's  expense,  though  by  the  subse- 
Clark,  2  Pick.  (Mass.)  28;  States.  Benton,  18     quent  insanity  of  such  poor  relative  the  burden 
N.  H.  47.    See,  however,  Weybridge  v.  Cush-     of  his  support  is  cast  upon  the  county.  Union 
man,  64  Vt.  415;  Winfield  v.  Mapes,  4  Den.     County  v.  Axley,  53  111.  App.  670. 
(N.  Y.)  571.  3.  Pitkin  County  v.  Law,  3  Colo.  App.  328; 

Mistake  of  Law  as  to  Settlement.  —  The  fact     Greenfield  v.  Cushman,  16  Mass.  393. 
that  the  defendant,  in  bringing  the  pauper  into        4.  Fitchburg  v.  Cheshire  R.  Co.,  no  Mass. 
the  state,  acted  under  a  mistake  of  law,  by     210.    See  also  Thomas  v.  Ross,  8  Wend.  (N. 
reason  of  which  he  thought  that  he  was  tak-     Y.)  672. 

ing  the  pauper  to  his  place  of  settlement,  is  no  5.  Sturbridge  v.  Winslow,  21  Pick.  (Mass.) 
defense.    State  v.  Cornish,  66  N.  H.  329.  83;  Morgan  v.  Mead,  16  Vt.  644. 

1.  State  v.  Benton,  18  N.  H.  47.  6.  Stratford  v.  Sanford,  9  Conn.  281. 

2.  Sanford  v.  Emery,  2  Me.  5;  Deerfield  7.  Superintendents  of  Poor  v.  Nelson,  75 
v.  Delano,  1  Pick.  (Mass.)  465;  Sturbridge  v.  Mich.  154.  See  also  Winfield  v.  Mapes,.  4  Den. 
Winslow,  21  Pick.  (Mass.)  83;  Greenfield  v.     (N.  Y.)  571. 

Cushman,  16  Mass.  393;  Dyer  v.  Hunt,  5  N.  8.  Somers  v.  Barkhempstead,  1  Root  (Conn.) 
H.  401;  Thomas  v.  Ross,  8  Wend.  (N.  Y.)  672.  263;  Sheldon  v.  Fairfax,  21  Vt.  102.  See  also 
See  also  Coe  v.  Smith,  24  Wend.  (N.  Y.)34i;  Coe  v.  Smith,  24  Wend.  (N.  Y.)  341;  Bellows 
Foster  v.  Cronkhite,  35  N.  Y.  139;  Bartlett  v.  v.  Courter,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
Ackerman,  (Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp.  73. 

53.  9.  Stratford  v.  Sanford,  9  Conn.  281;  Marl- 

The  penalty  cannot  be  recovered  against  one     borough  v.  Sisson,  23  Conn.  44;  Calais  v. 

who  carried  a  poor  person  into  a  town  with  an      Hall,  n  Vt.  494.    Compare  Crouse  v.  Mabbett, 

honest  purpose  of  helping  him  on  his  journey.      n  Johns.  (N.  Y.)  167. 

Deerfield  v.  Delano,  1  Pick.  (Mass.)  465.  10.  Franklin  v.  Fuller,  105  Mass.  336. 

A  person  does  not  incur  the  penalty  for        11.  Pitkin  County  v.  Law,  3  Colo.  App.  328; 

bringing  a  pauper  into  the  state  by  bringing  a      Barnet  v.  Ray,  33  Vt.  205. 

poor  relative  to  his  house,  to  be  maintained  at        12.  Barnet  v.  Ray,  33  Vt.  205. 
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POOR  DEBTOR.  —  See  the  title  Poor  Persons,  16  Encyc.  of  Pl.  and 
Pr„  p.  673  ;  and  see  in  this  work  the  title  DEBT,  vol.  8,  p.  982. 
POOR  RELATION.  —  See  note  1. 
POPULAR.  —  See  note  2. 

POPULAR  ACTION.  (See  also  the  title  Penalties  and  Penal  Actions, 
16  ENCYC.  OF  Pl.  AND  Pr.  229.)  —  A  popular  or  qui  tarn  action  is  one  given 
by  statute  for  the  recovery  by  an  informer  in  whole  or  in  part  of  a  forfeiture 
or  penalty.3 

POPULATION.  —  See  note  4. 

POPULIST  PARTY.  —  See  People's  Party,  ante,  p.  676. 
PORCH  —  PORTICO.  —  See  note  5. 

PORK.    (See  also  MESS  PORK,  vol.  20,  p.  609  )  —  See  note  6. 

PORT.  (See  also  the  titles  Marine  Insurance,  vol.  19^.930;  Ships 
and  Shipping;  and  see  Harbor,  vol.  15,  p.  284;  Haven,  vol.  15,  p.  288.)  — 
A  port,  in  common  sea  phrase,  may  be  said  to  be  any  safe  station  for  ships  ; 
but  in  law  it  is  described  to  be  a  place  for  the  arriving  and  lading  and 
unlading  of  ships  in  a  manner  prescribed  by  law,  and  near  to  which  is  a  city 
or  town  for  the  accommodation  o*f  mariners  and  the  securing  and  vending  of 
merchandise.  So  that  in  this  sense  a  public  port  is  a  complex  subject,  con- 
sisting of  somewhat  that  is  natural,  as  a  convenient  access  from  the  sea,  a 
safe  situation  against  winds,  and  a  shore  upon  which  vessels  may  well  unlade ; 
something  that  is  artificial,  as  quays,  wharves,  and  warehouses  ;  and  something 
that  is  civil,  as  privileges  and  regulations  given  to  it  by  the  government.7 


1.  Poor  Relation. —  See  also  the  title  Chari- 
ties and  Trusts  for  Charitable  Uses,  vol.  5, 
P-  932. 

In  Brunsden  v.  Woolredge,  Ambl.  507,  a 
bequest  to  the  testator's  mother's  j>oor  rela- 
tions was  constiued  to  mean  relations  who 
were  poor  and  objects  of  charity. 

2.  The  "Popular  Sense"  of  words  used  in  a 
statute  is  the  sense  in  which  they  are  under- 
stood by  persons  conversani  with  the  subject- 
matter.  Grenfell  v.  Inland  Revenue  Com'rs, 
1  Ex.  D.  248.    See  also  the  title  Statutes. 

"Popular  Use  means  the  occasional  and 
precarious  enjoyment  of  the  property  by  the 
members  of  society  in  their  individual  capaci- 
ties—  without  the  power  to  enforce  such  en- 
joyment according  to  law,"  as  distinguished 
from  public  use,  which  may  be  enforced.  Gil- 
mer v.  Lime  Point,  18  Cal.  238. 

3.  Popular  Action.  —  Grover  v.  Morris,  73  N. 
Y.  478,  citing  3  Black.  Com.  160. 

4.  Population. —  In  Matter  of  Passaic,  54  N. 
J.  L.  i6t,  in  construing  an  act  for  the  classifi- 
cation of  cities  which  distinguished  classes  by 
population,  it  was  said:  "  It  is  apparent  that 
population  in  this  act  bears  the  meaning  of 
enumeration  of  inhabitants,  and  refers  to  such 
enumeration  as  the  law  provides  to  be  made. 
Two  such  enumerations  are  provided  for  by 
law  in  each  decade  —  one  under  United  States 
authority  and  the  other  under  the  laws  of  this 
state." 

And  in  Matheson  v.  Caminade,  55  N.  J.  L. 
6,  in  holding  that  the  population  was  a  proper 
basis  for  the  classification  of  cities,  the  court 
said  "  Population  in  this  connection  is  a 
connotative  term,  signifying  not  only  the 
populousness  of  a  city,  but  as  well  the  magni- 
tude  of  its  public  concerns."  See  also  Wanser 
v.  Hoos,  60  N.  J.  L.  482. 

5.  Porch  —  Portico.  —  A  deed  from  the  com- 
monwealth of  land  on  a  street  in  Boston  stipu- 


lated that  the  front  wall  of  any  building 
erected  thereon  should  be  set  back  twenty- 
two  feet  from  the  street,  with  the  proviso  that 
"porticos  and  other  usual  projections  appur. 
tenant  to  said  front  wall  are  to  be  allowed  in 
this  reserved  space."  It  was  held  that  the 
proviso  permitted  the  erection  of  a  porch 
within  the  reserved  space.  Atty.-Gen.  v. 
Aver,  148  Mass.  584.  See  also  Garrett  v. 
Janes,  65  Md.  270,  and  see  the  title  Building 
Restrictions  and  Restrictive  Agreements, 
vol.  5,  p.  7. 

6.  Pork  on  Foot. —  In  Byous  v.  Mount,  89 
Tenn.  365,  it  was  held  that  pork  "  on  foot," 
within  the  meaning  of  an  exemption  law,  in- 
cluded hogs  of  all  sizes  and  conditions,  at 
all  seasons  of  the  year,  which  might  "  in 
due  season  and  at  the  convenience  of  the 
debtor  be  prepared  for  and  converted  into 
pork. ' ' 

7.  Port.— Wharf  Case,  3  Bland  (Md.)  369; 
Binney's  Case,  2  Bland  (Md.)  156;  Hunter 
v.  Northern  Marine  Ins.  Co.,  13  App.  Cas.  722, 
quoting  Sir  Matthew  Hale,  Hargraves  Law 
Tracts  46.  See  also  Nicholson  v.  Williams,  L. 
R.  6  Q.  B.  642;  Packwood  v.  Walden,  7  Mart. 
N.  S.  (La.)  88;  Cole  v  Union  Mut.  Ins.  Co., 
12  Gray  (Mass.)  505. 

Necessity  of  Harbor.  —  Port  is  generally  a 
harbor  or  shelter  for  vessels  from  storms. 
Applied  to  a  place  where  there  is  no  harbor, 
the  term  may  mean  only  a  road  or  anchorage 
—  a  place  for  loading  and  unloading  cargoes. 
De  Longuemere  v..  New  York  F.  Ins.  Co.,  10 
Johns.  (N.  Y.)  125.  See  also  Patrick  v.  Com- 
mercial Ins.  Co.,  ir  Johns.  (N.  Y.)  9. 

Coasting  Trade.  —  The  word  port,  as  used  in 
Rev.  Stat.  U.  S.,  §  4347,  providing  that  mer- 
chandise shall  not  be  transported  between 
ports  within  the  United  States  in  foreign  bot- 
toms, means  any  place  from  which  merchan- 
dise may  be  shipped.    Petrel  Guano  Co.  v. 
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PORTABLE 

— See  note  I. 

PORTICO.  —  See  PORCH 


(See  also  Movables —  Movable  Property,  vol.  20,  p.  1079.) 
Portico,  ante. 


Jarnette,  25  Fed.  Rep.  677.  See  also  Rev. 
Stat.  U.  S.,  §  2767. 

Actual  Place  of  Loading  or  Unloading  —  Place 
Where  Vessels  Are  Accustomed  to  Load  or  Unload. 

—  Devalo  v.  Eight  Hundred  and  Twenty-three 
Barrels  of  Plumbago,  20  Fed.  Rep.  516. 

It  has  been  held  that  a  recess  of  the  sea 
where  ships  do  not  resort  to  land  their  goods 
is  not  a  port.  Hart  v.  Boston  Marine  Ins.  Co., 
26  Nova  Scotia  440. 

Legal  Port  —  Issue  District.  (See  also  the 
titles  Marine  Insurance,  vol.  rg,  p.  930; 
Revenue  Laws.) — The  term  port  as  used  in 
marine  insurance  has  been  held  not  to  mean 
the  port  as  fixed  by  statute  for  fiscal  purposes. 
Hunter  v.  Northern  Marine  Ins.  Co.,  13  App. 
Cas.  724.  See  also  Sailing-Ship  "  Garston  " 
Co.  v.  Hickie,  15  Q.  B.  D.  587;  Price  v.  Liv- 
ingston, 9  Q.  B.  D.  679;  Cafiin  v.  Aldridge, 
(1895)  2  Q.  B.  366.  affirmed  (iSqs)  2  Q.  B.  648. 

In  Pilotage  Com'rs  v.  Steamboats  Cuba,  etc., 
28  Ala.  196,  it  was  said:  "A  port  means  a 
'  commercial  point  to  which  vessels  resort,' 
as  well  as  a  '  collection  district,'  a  '  harbor,' 
or  '  shelter.'  " 

But  in  revenue  laws  port  and  "  district  "  are 
often  used  as  words  of  the  same  import,  in 
cases  where  the  limits  of  the  port  and  district 
are  the  same.  See  District,  vol.  9,  p.  663, 
note. 

Same  —  Port  of  Entry. —  In  Devato  v.  Eight 
Hundred  and  Twenty-three  Barrels  of  Plum- 
bago, 20  Fed.  Rep.  514,  it  was  said:  "  New 
York,  as  '  a  port  of  entry,'  is  clearly  not  co- 
extensive with  the  whole  collection  distiict. 
since  this  district  embraces  not  only  Jersey 
City,  which  is  made  a  distinct  port  of  entry 
and  delivery,  but  also  twelve  other  designated 
'ports  of  delivery.'  " 

Question  of  Fact.  —  The  question  whether  a 
cove  is  or  is  not  a  port  is  one  of  fact.  Hunter 
v.  Northern  Marine  Ins.  Co.,  13  App.  Cas.  722; 
Hart  v.  Boston  Marine  Ins.  Co.,  26  Nova 
Scotia  440. 

Arrive  in  Port.  —  See  Arrival,  vol.  2,  p.  915. 

Port  of  Boston.  (See  also  title  Pilots,  ante, 
p.  813.) —  Martin  v.  Hilton,  9  Met.  (Mass.)  378. 

Port  Charges. —  In  The  Durham  City,  14  P. 
D.  85,  it  was  held  that  port  charges  did  not  in- 
clude the  price  of  coal  supplied  to  a  vessel  at 
a  port. 

In  Newman  v.  Lamport,  (1896)  1  Q.  B.  20,  it 
was  held  that  when  a  charter-party  provided 
for  the  payment  of  port  charges,  the  expres- 
sion "port  charges  "  must  be  taken  to  mean  all 
charges  which  the  vessel  has  to  pay  before 
she  gets  her  clearance  from  the  port,  and 
therefore  to  include  whatever  light  dues  she 
may  be  required  to  pay  at  such  port 

Port  of  Delivery  —  The  phrase  "  port  of  de- 
livery "  is  sometimes  used  to  distinguish  the 
port  of  unlading  or  destination  from  any  port 
at  which  the  vessel  touches,  in  the  course  of 
the  voyage,  for  other  purposes.  The  Two 
Catherines,  2  Mason  (U.  S.)  331. 

Port  of  Departure.  —  A  United  States  statute 
required  all  merchant  ships  to  get  a  bill  of 
health  from  the  consul  of  the  United  States  at 
the  port  of  departure.    It  was  held  that  by 


port  of  departure  was  not  meant  the  last  port 

at  which  the  ship  stopped  before  reaching  the 
United  States,  but  the  port  from  which  she 
cleared.  The  Dago,  (C.  C.  A.)  61  Fed.  Rep. 
986.    See  also  the  title  Ships  and  Shipping. 

Same  —  From  One  Part  of  Port  to  Another.  — 
See  Depart,  vol.  9,  p.  275. 

Foreign  Port.  —  See  Foreign,  vol.  13,  p.  832, 
notes. 

Port  of  Shipment.  —  Where  slate  was  quarried 
at  one  place  and  carried  thence  to  a  shop 
one-half  mile  from  the  railroad  station,  and 
there  cut  and  finished  for  mantels  and  boxed 
and  placed  in  a  storehouse  when  not  lequired 
for  immediate  shipment  to  purchasers,  it  was 
held  that  the  shop  or  storehouse  whence  the 
mantels  were  sold  and  delivered  must  be  con- 
sidered as  their  port  of  shipment,  and  that 
when  the  mantels  were  completed  and  ready 
for  delivery,  either  at  the  shop  or  at  the  store- 
house, they  had  arrived  at  their  port  of  ship- 
ment.   Union  Slate  Co.  v.  Tilton,  73  Me.  207. 

Port  of  Destination.  (See  also  the  title  Marine 
Insurance,  vol.  19,  p.  973  et  sea.) —  As  used  in 
a  clause  in  a  time  policy,  extending  the  insur- 
ance beyond  the  tetm,  if  at  its  expiration  the 
ship  is  at  sea,  until  she  reaches  her^jort  of  des- 
tination, the  term  "port  of  destination  "  means 
any  foreign  port  to  which  the  vessel  may  be 
destined  during  the  voyage,  as  well  as  her 
home  port;  and  includes  any  usual  stopping 
place  for  lading  or  unlading  cargo,  although 
not  a  haven  or  port,  in  a  legal  sense,  as  a  port 
of  entry  or  clearance.  Gookin  v.  New  Eng- 
land M  ut.  Marine  Ins.  Co.,  12  Gray  (Mass.)  516. 

Port  of  Discharge.  —  See  Discharge,  vol.  9. 
p.  464,  and  the  title  Marine  Insurance,  vol. 
J9,  P-  974- 

Port  of  Entry  —  Importation.  —  See  Import 
—  Importation  —  Importer,  vol.  16,  p.  2, 
note  1. 

Port  of  New  Orleans.  —  Mobile  Marine  Dock, 
etc..  Ins.  Co.  v.  McMillan,  27  Ala.  77. 

Port  or  Ports.  —  In  The  Aikshaw,  9  Times  L. 
Rep.  605,  the  words  "port  or  porta,"  and  "  place 
or  places,"  in  a  policy  covering  homeward 
voyages,  were  held  not  to  be  confined  to  ports 
or  places  of  loading,  and  the  policy  was  held 
to  cover  a  loss  occurring  before  the  arrival  at 
the  port  of  loading.  See  also  Crocker  v. 
Sturge,  (1897)  1  Q.  B.  330. 

Port  or  Ports  of  Loading.  —  By  a  marine  insur- 
ance policy  a  vessel  was  at  liberty  to  go  from 
a  certain  city  "  and  port  or  ports  of  loading 
*  *  *  to  port  or  ports  of  call  and  discharge 
in  the  United  Kingdom."  In  construing  this 
provision.  Lush,  J.,  said:  "  I  think  the  liberty 
to  go  to  '  a.  port  or  porta  of  loading  '  gave  the 
captain  permission  to  go  from  port  to  port  — 
whether  back  to  the  same  place  or  not  is  im- 
material —  until  he  had  completed  his  cargo." 
Harrower  v.  Hutchinson,  L.  R.  4  Q.  B.  535. 

Port  (Home).  —  See  Homf,  vol.  15,  p.  513,  and 
the  title  Maritime  Liens,  vol.  19,  pp.  1089, 
1 103. 

1.  By  portable  engine  is  not  meant  one  that 
can  be  carried  about  by  hand  or  by  a  man 
on  horseback.  "  Portable  engines  are  dis- 
tinguished from  stationary  ones  by  this,  that 
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PORTION.  (See  also  the  titles  SUCCESSION;  WILLS.) — The  words 
"share,"  "part,"  and  "  portion  "  are  frequently  synonymous;  and  as  applied 
to  an  inheritance,  a  "  portion  "  is  defined  to  be  the  part  of  the  parent's  estate, 
or  the  estate  of  one  standing  in  the  place  of  the  parent,  which  is  given  to  the 
child.  In  the  latter  sense  "  portion  "  the  most  comprehensive  word  that 
can  be  used.1 

PORTRAIT.  — ■  A  portrait  is  the  pictorial  presentment,  taken  from  life  or 
from  "  reasonable  materials  from  which  a  likeness  may  be  framed,''  of  a  person 
(or  it  may  be  of  more  than  one  person),  the  chief  object  of  the  picture  being 
the  preservation  of  a  life-like  resemblance  of  the  countenance;  and  it  is  not 
less  a  "  portrait  "  because  accompanied  by  subordinate  accessories  more  or  less 
of  an  ideal  character.3 

PORT  RISK.  —  See  the  title  Marine  Insurance,  vol.  19,  p.  965. 
PORTWORTHY.  —  See  note  3. 


POSITION.  —  See  note  4. 

the  former  are  constructed  with  a  special  view 
to  being  readily  removed  from  place  to  place." 
Greenwood  v.  Maddox,  27  Ark.  652. 

1,  Portion.  —  Holly  v.  State,  54  Ala.  240; 
Dickison  v.  Dickison  138  111.  544;  Lewis's  Ap- 
peal, 108  Pa.  St.  137;  Hope  v.  Rusha,  88  Pa. 
St.  130. 

Full  Share.  —  A  testator  devised  to  his  son 
and  daughter,  as  tenants  in  common,  a  tract 
of  land  to  be  in  full  of  their  portion  of  his 
estate.  It  was  held  that  the  land  specifically 
devised  to  the  son  and  daughter  was  the  full 
measure  of  all  they  should  take  of  the  estate, 
and  that  they  took  nothing  under  a  residuary 
clause  to  his  children.  Dickison  v.  Dickison, 
138  HI.  545- 

Fee.  —  "  The  words  '  her  share'  and  '  her 
portion  '  are  more  applicable  to  a  fee  than  to 
a  life  estate."    Phelps  v.  Ph?lps,  55  Conn.  361. 

Portions  for  Children  —  Thellusson  Act.  —  Upon 
the  term  "  portions  for  any  child  or  children," 
as  used  in  section  2  of  the  Thellusson  Act,  39 
&  40  Geo.  III.,  c.  98,  see  Jones  v.  Maggs,  9 
Hare  605,  22  L.  J.  Ch.  90.  See  also  the  title 
Perpetuities  and  Trusts  for  Accumulation, 
ante,  p.  701. 

Indicates  Division.  —  See  Thrasher  v.  Ballard, 
35  VV.  Va.  527,  where  by  deed  a  grantor  created 
a  power  of  appointment  in  his  wife  to  give 
sazh  portion  of  the  property  conveyed  as  she 
mighi  think  proper  to  his  son  or  to  "  the  chil- 
dren which  they  now  have." 

Gifts  inter  Vivos.  (See  also  the  title  Ademp- 
tion of  Legacies,  vol.  1,  p.  610  )  —  In  State  v. 
Crossley,  69  Ind  209,  it  was  said:  "  Thus  the 
word  portion,  which  is  so  often  used  with 
teference  to  the  gift  inter  vivos  which  shall 
operate  as  an  ademption  of  a  given  legacy,  is 
clearly  a  word  of  technicil  import,  when  used 
in  that  connection.  It  is  generally  used  for 
the  purpose  of  indicating  or  signifying  that 
part  of  a  person's  estate  which  a  child  would 
be  entitled  to  upon  the  death  of  such  person, 
but  which  has  been  given  to  the  child  by  such 
psrson  while  living,  as  an  advancement  or 
provision." 

Rural  Portion  of  City.  —  In  National  Bank  of 
Republic  v.  Banholzer,  69  Minn.  28,  it  was 
held  that  the  word  portion  as  used  in  Stat. 
Minn.  1S94,  §  5521,  limiting  the  amount  of  land 
to  be  claimed  as  a  homestead  within  "  the  laid 
out  or  platted  portion  of  any  inroi  porattd 
town,  city,  or  village,"  meant  "  that  platted, 


general,  or  grand  division  of  the  city  which 
is  urban  in  its  character,  not  excluding  every 
piece  or  remnant  of  unplatted  land  which  may 
lie  within  such  portion." 

2.  Portrait,  —  Leeds  v.  Amherst,  9  Jur.  359, 
14  L.  J.  Ch.  75,  affirming  13  Sim.  459. 

3.  Portworthy.  —  See  Gartside  v.  Orphans' 
Ben.  Ins.  Co.,  62  Mo.  325. 

4.  Position  —  Veterans.  (See  also  the  titles 
Civil  Service,  vol.  6,  p.  93;  Public  Offi- 
cers.)—  Lewis  v.  Board  of  Public  Works,  51 
N.  J.  L.  240. 

In  Peterson  v.  Board  of  Chosen  Freeholders, 
63  N.  J.  L.  59,  it  was  said:  "  In  our  opinion 
the  janitor  of  the  county  court  house  does  not 
hold  a  public  office,  but  does  hold  what  ihc 
Act  of  1895  designates  '  &  position.'  " 

Same  —  Officers  or  Employees.  —  In  People  v. 
England,  16  N.  Y.  App.  Div.  99,  in  construing 
a  like  statute  the  court  said:  "  The  term 
position  is  an  indefinite  one.  It  may  include 
officers  or  it  may  be  limited  to  cases  of  em- 
ployees." But  by  reference  to  other  parts  of 
the  act  the  court  concluded  that  the  term  re- 
ferred to  subordinate  positions. 

Same  —  Position  and  Office. —  In  Stewart  v. 
Board  of  Chosen  Freeholders,  61  N.  J.  L.  118, 
it  was  said:  "  'An  office  '  is  a  place  created, 
or  at  least  recognized,  by  the  law  of  the  slate, 
and  to  which  certain  permanent  public  duties 
are  assigned  either  by  the  law  itself  or  by 
regulations  adopted  under  authority  of  law. 
*  *  *  'A  position,'  within  the  purview  of 
this  Act  [of  1895],  is  defined  to  be  a  place  the 
d u ties  of  which  are  con tinuous  and  permanent, 
analogous  to  those  of  an  office,  and  which  per- 
tain to  the  position  as  such."  And  it  was  held 
that  the  post  of  deputy  warden  of  a  county 
almshouse  was  a  position.  See  also  Lewis  v. 
Board  of  Public  Works.  51  N.  J.  L.  240. 

The  words  "  office  "  and  position,  however, 
are  sometimes  used  synonymously.  Colquitt 
v.  Simpson,  72  Ga.  510. 

Position  and  Situation.  —  In  Jones  v.  Tuck,  3 
Jones  L.  (48  N.  Car.)  205,  it  was  said: 
"  Position  and  '  situation,'  so  fat  as  ibey  re- 
late to  matter,  are  indifferently  used  by  lexi- 
cographers as  synonymous  terms,  *.  e.,  '  the 
state  of  being  placed,'  '  posture.'  "  This  case 
arose  upon  the  meaning  of  the  rule  that  the 
testator  must  be  in  such  a.  position  that  he  can 
see  the  witnesses  subscribe  his  will.  See  also 
the  title  Wills. 
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POSITIVE  —  POSSESS. 


Definitions. 


POSITIVE.  —  "Positive,"  in  common  parlance,  means  absolute:  certain;1 
direct;  express;  opposed  to  circumstantial.3  The  term  signifies  that  which 
is  clearly  expressed ;  not  admitting  of  doubt,  condition,  or  qualification ; 
indisputable;  decisive;  confident.3 

POSITIVE  LAW.  —  See  note  4. 

POSITIVELY.  —  "  Positively  "  means  certainly  ;  without  doubt.5 
POSSE  COMITATUS.    (See  also  the  title  Sheriffs,  Marshals,  and 
Constables.)  —  See  note  6. 

POSSESS.  (See  also  the  title  Title,  Ownership,  and  Possession.)  — 
"  Possess  "  is  a  variable  term  in  the  law,  and  has  different  meanings  as  it  is 
used  in  different  circumstances.  It  sometimes  implies  a  temporary  interest 
in  lands  ;  as  we  say  a  man  is  possessed,  in  contradistinction  to  being  seized. 
It  sometimes  implies  a  corporal  having;  as  we  say  a  man  is  seized  and  pos- 
sessed.7 But  it  sometimes  implies  no  more  than  that  one  has  a  property  in  a 
thing;  that  he  has  it  as  owner;  that  it  is  his.8 


1.  Positive.  —  Coleman  v.  Roberts,  1  Mo. 
100.  And  in  this  case  it  was  held  thai,  in  an 
action  of  assumpsit,  for  raising  and  taking 
care  of  the  defendant's  child,  when  there  was 
some  evidence  to  show  an  agreement  between 
the  parties  that  the  services  were  gratuitously 
rendered,  it  was  error  to  instruct  the  jury  that 
the  defendant  was  liable  unless  he  showed  a 
positive  agreement  that  the  services  were  a 
gratuity.  The  court  said.  "  If  the  court 
meant  the  promise  must  be  express,  and  not 
implied,  it  was  a  great  error.  The  court  seem 
to  have  used  the  expression  positive  in  the 
latter  sense;  in  this  point  of  view,  the  instruc- 
tion was  calculated  to  mislead  the  jury,  and 
therefore  erroneous." 

"  Sale  Positive  "  —  Equivalent  to  "  Sale  Without 
Reserve."  —  Walsh  v.  Barton,  24  Ohio  St.  46. 
And  see  the  title  Auctions  and  Auctioneers, 
vol.  3,  p.  487. 

2.  Schrack  v.  McKnight,  84  Pa.  St.  30. 
Positive  Evidence.     (See  generally  the  title 

Evidence,  vol.  11,  p.  484.)  —  "Positive  evi- 
dence is  the  direct  proof  oi  the  fact  or  point  at 
issue;  presumptive  evidence  consists  in  the 
proof  of  some  other  fact  or  facts  from  which 
the  point  in  issue  may  be  inferred."  Davis  v. 
Curry,  2  Bibb  (Ky.)  239.  See  also  Niles  v. 
Rhodes,  7  Mich.  387. 

"  Clear  and  satisfactory  "  evidence  is  not 
equivalent  to  "  direct  and  positive  "  evidence. 
Bash  v.  Bash,  9  Pa.  St.  262.  See  also  Schrack 
v.  McKnight,  84  Pa.  St.  30. 

Positive  and  Negative  Distinguished.  —  See 
Negative  Testimony,  vol.  21,  p.  453.  See  also 
Falkner  v.  Behr,  75  Ga.  674. 

Positive  Proof  —  Admissions.  —  Where  the 
plaintiff  presented  to  the  defendant  an  account 
for  what  purported  to  be  foreign  wines  and 
ales,  opposite  each  item  of  which  were  added 
the  words  "  imported  and  sold  in  original 
packages,"  and  the  defendant  admitted  the 
correctness  of  the  account,  it  was  held  that  this 
was  not  such  "  positive  proof  "  that  thev  were 
"  imported  under  the  laws  of  the  United 
States,  and  in  accordance  therewith,  and  con- 
tained in  the  original  packages  in  which  they 
were  imported,  and  in  quantities  not  less  than 
the  laws  of  the  United  States  prescribe,"  as 
was  required  by  a  prohibitory  liquor  law  to 
entitle  the  seller  to  recover  therefor.  Niles  v. 
Rhodes,  7  Mich.  374. 

3.  Dejarnette  v.  Com.  75  Va.  872,  in  which 


case  it  was  held  that  a  juror  who  declared  that 
he  had  formed  a  positive  opinion  was  in- 
competent. 

4.  Positive  Law.  —  See  Neal  v.  Farmer,  9  Ga. 

581;  Com.  v.  Aves,  18  Pick.  (Mass.)  198. 

5.  Positively. —  Kottman  v.  Ayer,  I  Strobh. 
L.  (S.  Car.)  572. 

6.  Posse  Comitatus. —  In  Hooker  v.  Smith,  19 
Vt.  155,  it  was  said:  "  These  statutes  [em- 
powering the  sheriff  to  command  assistance] 
seem  to  be  only  in  affirmance  of  the  common 
law,  by  which  the  sheriff  might  raise  ihe  posse 
comitatus,  or,  in  other  words,  such  a  number 
of  the  men  of  the  county  as  were  necessary  for 
his  assistance  in  the  execution  of  the  king's 
writs,  quelling  of  riots,  apprehending  traitors, 
robbers,  etc."  Citing  Bac.  Abr.,  tit.  Sheriff, 
N.  2. 

Posse  Comitatus  Distinguished  from  Militia.  — 

Worth  v.  Craven  County,  118  N.  Car.  112. 

7.  Possess.  —  Thompson  v.  Moran,  44  Mich. 

603. 

Possess  means  to  occupy  in  person;  to  have 
and  to  hold;  to  own.    Fuller  v.  Fuller,  84  Me. 

479- 

Seize.  —  The  word  possess  has  been  construed 
to  be  synonymous  with  "  seize."  Stewart  v. 
Steward.  5  Conn.  320;  Sykes  v.  Sykes,  49 
Miss.  216;  Flowers  v.  Flowers,  89  Ga.  635. 
And  see  the  title  Title,  Ownership,  and  Pos- 
session. 

Same  —  Possessed  in  Fee.  —  In  Jarrett  v. 
Stevens,  36  VV.  Va.  447,  it  was  said:  "  Saying 
that  the  plaintiff  was  possessed  in  fee  is 
equivalent,  in  effect,  to  an  allegation  that  he 
was  seized  in  fee,  or  that  he  owned  or  claimed 
in  fee."    See  also  Seizin. 

Possessed  of  a  Pull.  —  In  Percival  v.  State,  45 
Neb.  746,  which  was  a  proceeding  for  con- 
structive contempt,  the  court  said:  "The 
phrase  '  possessed  of  a  pull  '  is,  to  speak 
strictly,  without  an  intelligible  meaning,  and 
is  in  any  event  so  doubtful  and  uncertain  that 
it  cannot  be  applied  as  imputing  that  the  court 
was  corrupt,  as  is  claimed  in  the  complaint, 
with  any  greater  certainty  than  it  may  be  said 
to  refer  to  some  other  person  or  persons,  or  to 
actions  or  motives  erroneous  and  improper 
but  not  corrupt." 

8.  Possess  and  Own, — Possess  is  frequently 
used  in  the  sense  of  own,  entitled  to.  Hatcher 
v.  Buford,  60  Ark.  169;  Fuller  v.  Fuller.  S4 
Me.  479;  Brantly  v.  Kee,  5  Jones  Eq.  (58  N. 
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POSSESSION.  — See  the  title  Title,  Ownership,  and  Possession. 
POSSESSIO  PEDIS.  —  See  Pedis  Possessio,  ante,  p.  654. 
POSSESSORY  TITLE.  —  See  the  titles  Mines  and  Mining  Claims,  vol.  20, 
p.  722,  764,  and  passim;  PUBLIC  LANDS. 


Car.)  337;  In  re  H organ,  16  R.  I.  542;  In  re 
Realty  Voters,  19  R.  I.  389.  See  also  the  title 
Title,  Ownership,  and  Possession. 

The  word  possessed  in  a  will  devising  "  all 
my  estate  both  real  and  personal  to  me  be- 
longing, and  which  I  shall  die  possessed  of," 
was  held  to  denole  ownership,  and  not  merely 
personal  or  corporal  occupation.  Hemingway 
v.  Hemingway,  22  Conn.  463. 

Real  Estate. —  In  Noel  v.  Hoy,  5  Madd.  38, 
a  bequest  of  "  all  the  property  of  whatever  de- 


scription or  sort  that  I  may  die  possessed  of  " 
was  held  to  pass  real  estate.  See  also  Pitman 
v.  Stevens,  15  East  505;  Thomas  v.  Phelps,  4 
Russ.  348;  Wilce  v.  Wilce,  5  M.  &  P.  682; 
Evans  v.  Jones,  46  L.  J.  Exch.  280;  Day  v. 
Daveson,  12  Sim.  200;  Davenport  v.  Coltman, 
9  M.  &  W.  481. 

But  in  Monk  v.  Mawdsley,  I  Sim.  286,  the 
words  "  possessed  of  "  were  held  to  apply  only 
to  personalty.    And  see  Cook  v.  Jaggard,  L. 
R.  1  Exch.  125;  Blaisdell  v.  Hight,  69  Me.  309. 
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POSSESSORY  WARRANTS. 


I.  General  Characteristics,  1032. 
II.  Possession  of  Plaintiff,  1033. 

III.  Possession  of  Defendant  —  Wrongful  Detention,  1033. 

IV.  Judgment  and  Bond,  1034. 

V.  Certiorari  and  Appeal,  1034. 

CROSS-REFERENCE. 

See  generally  the  title  REPLEVIN. 

I.  General  Characteristics.  —  A  possessory  warrant  is  a  summary  remedy 
given  by  the  Georgia  Code  for  the  recovery  of  a  personal  chattel  which  has 
been  taken  by  fraud  or  violence  from  the  possession  of  the  party  complain- 
ing, or  which,  having  been  in  his  recent  possession,  has  disappeared  and  is 
believed  to  be  in  the  possession  of  the  party  complained  against.1 

Strict  Construction  of  Statute.  —  The  proceeding  by  possessory  warrant  is  sum- 
mary and  harsh,  and  in  derogation  of  the  common  law,  and  the  statute 
authorizing  it  should  be  strictly  construed  and  closely  followed.2 

Title  Not  Involved.  —  Upon  proceedings  on  a  possessory  warrant  the  title  to 
the  property  cannot  be  investigated;  the  court  must  confine  itself  to  the 
question  of  possession.3 

Who  May  Have  Warrant. —  In  general,  any  one  who  has  been  wrongfully 
deprived  of  possession  of  personalty  may  have  the  warrant.4 

Against  Whom  Writ  Lies.  —  A  possessory  warrant  will  lie  against  any  one  who 
receives  or  takes  possession  of  a  personal  chattel  under  a  pretended  claim  and 
without  lawful  authority.5  Possessory  warrants  cannot  be  sustained  when 
brought  against  public  officers,  such  as  sheriffs  and  constables,  to  recover 
possession  of  property  levied  on  by  them  in  the  course  of  their  official  duties.6 

2  Code  Ga.  (1895),  4799 


1.  Definition. 

4807. 

Search  Warrant  —  Whether  Bar  to  Possessory 
Warrant.  —  Claton  v.  Ganey,  63  Ga.  331. 

Affidavit.  —  McClain  v.  Cherokee  Iron  Co., 
58  Ga.  233. 

Same  —  Where  Corporation  Complaining  Party. 

—  McEvoy  v.  Hussey,  64  Ga.  314. 

For  an  Example  of  a  Sufficient  Affidavit  see 
Chapman  v.  Chaiman,  34  Ga.  393. 

Venue.  —  Jordan  v.  Owens,  67  Ga  616; 
Claton  v.  Ganey,  63  Ga.  331. 

2.  Strict  Construction.  —  Trotti  v.  Wyly,  77 
Ga.  684;  Marchman  v.  Todd,  15  Ga.  25;  Wel- 
man  v.  Harris,  Ga.  Dec.  (pt.  ii.)  63. 

3.  Title  Not  Involved.  —  Jackson  v.  Sparks, 
36  Ga.  445;  Wilson  v.  Reese,  37  Ga.  580;  Amos 
v.  Dougherty.  65  Ga.  612;  Welborn  v.  Shirly, 
65  Ga.  695;  Mossman  v.  McKinley,  67  Ga. 
394;  Ivey  v.  Hammock,  68  Ga.  428;  Wynn  v. 
Wynn,  68  Ga.  820;  Trotti  v.  Wyly,  77  Ga.  684; 
Owens  v.  Outlaw,  105  Ga.  477.  See  also  Cas- 
sidy  v.  Clark,  62  Ga.  412. 

Nor  can  the  right  to  the  possession  of  the 
property  be  investigated.  Mills  v.  Glover,  22 
Ga.  319. 

The  sole  question  is  as  to  the  manner  in 


which  the  possession  has  been  obtained  by 
the  defendant.    Mann  v.  Waters,  30  Ga.  220. 

4.  Who  May  Have  Warrant  —  Principal  and 
Agent.  —  Hillver  v.  Brogden,  67  Ga.  24. 

Partner  Entitled  to  Exclusive  Possession.  — 
Ivey  v.  Hammock.  68  Ga.  428. 

Landlord  and  Tenant.  —  Ivey  v.  Hammock, 
68  Ga.  428. 

Husband  and  Wife.  —  Tucker  v.  Edwards,  71 

Ga.  602. 

Who  May  Not  Have  Warrant  —  President  of 
Corporation.  —  McEvoy  v.  Hussey,  64  Ga.  314. 

Partners.  —  Usry  v.  Rainwater,  40  Ga.  328. 
Compare  Ivey  v.  Hammock.  68  Ga.  428,  slated 
supra,  this  note,  Who  May  Have  Warrant. 

Co-owners.  —  Askew  v.  Nicholson,  84  Ga.  478. 

5.  Against  Whom  Writ  Lies.  —  Manning  0. 
Mitcherson,  69  Ga.  447,  47  Am.  Rep.  764. 

Common  Carrier. — ■  Savannah,  etc.,  R.  Co.  v. 
Wilcox,  48  Ga.  432. 

In  Bass  v.  Glover,  63  Ga.  745,  it  was  held 
thai  where  a  consignee  had  never  had  actual 
possession  of  certain  goods  he  could  not  obtain 
possession  of  them  by  possessory  warrant 
against  the  carrier  without  producing  the  bill 
of  lading. 

6.  Public  Officers.  —  Raiford  v.  Hyde,  36  Ga. 
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POSSESSORY  WARRANTS. 


Possession  of  Defendant. 


Property  Subject  to  Warrant.  —  The  remedy  is  applicable  for  the  recovery  of  all 
personal  property.1 

II.  Possession  of  Plaintiff.  —  To  entitle  a  party  to  recover  the  possession 
of  personal  property  by  possessory  warrant  he  must  show  that  the  property 
had  previously  been  in  his  possession  and  had  been  taken  from  him  by  fraud, 
violence,  etc.,  or  that  it  had  recently  been  in  his  peaceable  and  legally  acquired 
possession  and  had  disappeared.2 

III.  Possession  of  Defendant  —  Wrongful  Detention.  —  The'remedy  by 
possessory  warrant  is  applicable  for  the  purpose  of  recovering  the  possession 
of  property  where  such  possession  has  been  acquired  by  the  defendant  by 
fraud,  violence,  etc.,  or  where  the  property,  having  been  in  the  recent  peace- 
able and  legal  possession  of  the  plaintiff,  has  gone  out  of  it  without  his  consent 
and  has  gone  into  the  possession  of  the  defendant  without  legal  authority.3 
The  remedy  is  not  confined  to  cases  of  fraud  and  violence,  but  extends  to 
every  other  possession  which  has  been  obtained  without  the  consent  of  the 
opposite  party  and  wthout  authority  of  law.4 

Consent.  —  When  the  property  is  delivered  to  the  defendant  with  the 
consent  of  the  owner,  a  possessory  warrant  will  not  lie.5 


93;  Bryan  v.  Whitseu,  39  Ga.  715.  See  also 
King  v.  Ford,  70  Ga.  628. 

Otherwise  where  there  was  not  lawful  au- 
thority. Cunningham  v.  Campbell,  33  Ga. 
625.  See  also  Swift  v.  McLemore,  48  Ga.  63; 
Reeves  v.  Gay,  92  Ga.  309. 

Judicial  Sale.  —  In  Finney  v.  Fechtner,  54  Ga. 
501,  it  was  held  that  a  possessory  warrant 
would  not  lie  againsl  a  purchaser  at  a  judicial 
sale  made  under  a  form  prescribed  by  law  on 
the  ground  that  a  trespass  was  committed  by 
the  levying  officer  in  taking  possession  of  the 
property. 

1.  Property  for  Which  Writ  Lies  —  Promissory 

Notes.  —  Coursey  v.  Curtis,  18  Ga.  237;  Wil- 
cox v.  Turner,  46  Ga.  218. 

Canary  Bird.  —  Manning  v.  Mitcherson,  69 
Ga.  447,  47  Am.  Rep.  764. 

Crops  separated  from  the  land  are  held  to  be 
in  the  possession  of  the  person  thus  separat- 
ing them.  Wilson  v.  Reese,  37  Ga.  580.  Com- 
pare Partee  v.  Dickson,  78  Ga.  34. 

Concealed  Property.  —  The  remedy  of  pos- 
sessory warrant  is  intended  as  much  for  cases 
whsre  the  property  is  hidden  or  concealed  as 
where  it  is  held  openly.  Claton  v.  Ganey,  63 
Ga.  333. 

2.  Possession  of  Plaintiff.  —  Cobb  v.  Megrath, 
36  Ga.  625;  Bryan  v.  Whitsett,  39  Ga.  715; 
Swift  v.  McLemore,  48  Ga.  63;  Bass  v.  Glover, 
63  Ga.  745;  and  see  infra,  this  title,  Possession 
of  Defendant —  Wrongful  Detention. 

Judgment  on  Former  Warrant  Relevant.  — 
Mann  v.  Waters,  30  Ga.  207. 

Landlord's  Possession  of  Tenant's  Crop.  —  Allen 
v.  Smith,  45  Ga.  84. 

Sufficiency  of  Constructive  Possession.  —  Mere- 
dith v.  Knott,  34  Ga.  222. 

3.  2  Code  Ga.  (1895),  §  4799;  Mann  v.  Waters, 
30  Ga.  207;  New  v.  Le  Hardy,  46  Ga.  616; 
Amos  ■■.  Dougherty,  65  Ga.  612;  Bush  v.  Raw- 
lins. 80  Ga.  583;  Harris  v.  Webb,  ioi  Ga  84.- 

Effect  of  Other  Security  Being  Given.  —  Wilcox 
v.  Turner,  46  Ga.  218. 

Time  of  Possession  —  Limitations.  —  New  v. 
Le  Hardy,  46  Ga.  616;  Mills  v.  Glover,  22  Ga. 

Tacking  Possession.  —  Gaillard  v.  Hi  dson.  81 
Ga.  738. 


4.  Not  Confined  to  Fraud  or  Violence.  —  March- 
man  v.  Todd,  15  Ga.  25. 

Possession  Acquired  under  a  Writ  of  Possession 
That  Has  Been  Superseded  or  Suspended.  —  Slay- 
ton  v.  Russell,  30  Ga.  127. 

Detective  Wrongfully  Obtaining  Possession  of 
Stolen  Property.  —  Hoffman  v.  Barthelmess,  63 
Ga.  759.  36  Am.  Rep.  129. 

Lost  Property. —  Wilcox  v.  Turner,  46  Ga. 
218. 

Exchange.  —  Where  property  has  been -ex- 
changed, a  possessory  warrant  does  not  lie  lo 
recover  it,  even  though  the  exchange  was 
brought  about  by  fraud.  Jackson  v.  Sparks, 
36  Ga.  446.  To  the  same  effect  see  Welborn 
v.  Shirly,  65  Ga.  695;  Mossman  v.  McKinley, 
67  Ga.  394. 

But  in  Peak  v.  Cogborn,  50  Ga.  562,  where 
the  defendant  gained  possession  of  the  plain- 
tiff's horse  by  wilful  misrepresentations,  tell- 
ing the  plaintiff  that  he  only  wanted  to  change 
for  a  day  or  two,  and  promising  to  return  the 
plaintiff's  horse,  it  was  held  that  a  warrant 
would  lie. 

5.  Consent.  —  Mossman  v.  McKinley,  67  Ga. 
396;  Mann  v.  Waters,  30  G a.  220;  Welman  v. 
Harris,  Ga.  Dec.  (pt.  ii.)  63. 

Title  Obtained  by  Fraud.  —  Amos  v.  Dough- 
erty, 65  Ga.  613. 

Possession  by  Virtue  of  Contract.  —  Owens  v. 
Outlaw,  105  Ga.  477. 

Loan  of  Property.  —  Odom  v.  Trantham,  81 
Ga.  713. 

Deposit  of  Note  for  Collection  —  Note  Returned 
for  Collection  and   Receipt   Given.  —  Trotti  v. 

VVyly,  77  Ga.  684,  distinguishing  Meredith  v. 
Knott,  34  Ga.  222.  See  also  Titus  v.  Rust, 
34  Ga.  382. 

Parent  and  Child.  —  Where  a  father  and  son 
were  living  together,  and  the  father  placed 
certain  property  in  the  custody  of  the  son  it 
was  held  that  where  the  son  left  the  premises, 
taking  the  property  witH  him,  the  father  was 
entitled  to  restitution  under  a  possessory 
warrant.  Roseberry  v.  Roseberry,  31  Ga.  122. 
And  see  Wynn  v.  Harrison,  111  Ga.  816,  where 
it  was  held  that  a  father  could  maintain  a  pos- 
sessory warrant  against  one  to  whom  his  son 
had  sold  the  father's  property. 
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Certiorari.  POSSESSORY  WARRANTS  —  POSSIBILITY.  Definition. 


Burden  of  Proof.  —  Where  the  complainant  shows  that  he  was  in  peaceful  pos- 
session of  the  property  now  in  the  possession  of  the  defendant,  he  has  made 
out  a.  prima  facie  case,  and  the  burden  is  cast  upon  the  defendant  to  show 
that  the  change  of  possession  was  by  the  consent  of  the  complainant  or  by 
operation  of  law.1 

IV.  Judgment  and  Bond.  —  It  is  the  duty  of  the  magistrate  in  giving  judg- 
ment to  order  the  delivery  of  the  property  to  the  party  in  whose  favor 
judgment  is  rendered.2 

Bond.  —  On  awarding  the  possession  of  the  personalty  to  the  plaintiff,  the 
justice  should  require  a  bond  for  its  forthcoming  and  to  answer  any  suit  or 
judgment  on  behalf  of  the  other  party,  and  a  failure  to  require  such  bond  will 
work  a  reversal  of  the  judgment.3  But  where  the  magistrate  renders  a 
judgment  in  favor  of  the  defendant,  and  the  possession  of  the  property  is 
therefore  not  changed,  no  bond  by  the  defendant  is  required.4 

V.  Certiorari  and  Appeal.  —  Certiorari  will  lie  to  review  the  decision  of 
a  magistrate  in  proceedings  on  a  possessory  warrant.5  Certiorari  from  the 
decision  of  a  county  judge  in  a  possessory  warrant  case  must  be  sued  out  within 
te  1  lays  from  the  decision,  and  not  afterwards.6 


POSSIBILITY.  (See  also  EXPECTANCY,  vol.  12,  p.  392,  and  see  the  titles 
Assignments,  vol.  2,  p.  1026;  Catching  Bargain,  vol.  5,  p.  764;  Remain- 
ders, Reversions,  and  Executory  Interests;  Undue  Influence.)  — 
The  word  "  possibility  "  has  a  general  sense,  in  which  it  includes  even  execu- 
tory interests  which  are  objects  of  limitation.  But  in  its  more  specific  sense, 
it  is  that  kind  of  contingent  benefit  which  is  neither  the  object  of  a  limitation, 
like  an  executory  interest,  nor  is  founded  in  any  lost  but  recoverable  seizin, 
like  a  right  of  entry.  And  what  is  termed  a  bare  or  mere  possibility  signifies 
nothing  more  than  an  expectancy,  which  is  specifically  applied  to  a  mere 


Consent  of  Plaintiff's  Attorney.  —  See  Swift  v. 
McLemore,  48  Ga.  63. 

Question  of  Law  and  Fact.  — The  consent  of 
the  complainant  to  a  change  of  possession  is 
a  question  of  fact.  Marchman  v.  Todd,  15 
Ga.  25. 

1.  Marchman  v.  Todd,  15  Ga.  25. 

2.  Judgment.  —  Roseberry  v.  Roseberry,  31 
Ga.  122. 

Delivery  of  Property.  —  In  McClain  v.  Chero- 
kee Iron  Co.,  58  Ga.  233,  il  was  held  that 
judgment  should  be  for  the  delivery  of  the 
property  first  to  ihe  proper  ministerial  officer, 
by  him  to  be  delivered  to  the  party  entitled, 
on  the  requisite  bond  being  given;  the  judg- 
ment should  not  be  for  delivery  directly  from 
one  party  to  the  other. 

Trover  Where  Decision  Has  Been  Awarded  under 
Possessory  Warrants. — •  Wallis  v.  Osteen,  38 
Ga.  250;  Chipstead  v.  Porter,  63  Ga.  220. 

Parol  Order  Where  There  Is  Failure  to  Give  Bond. 
—  Duckworth  v.  Duckworth,  43  Ga.  265. 

3.  Bond  Necessary  from  Plaintiff. —  Robin  v. 
Nobles,  36  Ga.  271;  Hillyer  v.  Brodgen,  67 
Ga.  24;  Hill  v.  Johnson,  74  Ga.  362;  Bush  v. 
Rawlins,  80  Ga.  583.  See  also  infra,  this  title. 
Certiorari  and  Appeal. 

4.  Bush  v.  Rawlins,  80  Ga.  583,  overruling 
Roseberry  v.  Roseberry,  31  Ga.  122. 

5.  Certiorari  Lies.  —  2  Code  Ga.  (1895), 
§§  4803,  4806;  Livingston  v.  Livinston,  24  Ga. 
379;  Carter  v.  Commander,  35  Ga.  265;  Wilson 
v.  Reese,  37  Ga.  578;  Hillyer  v.  Brogden,  67 
Ga.  24;  Mossman  v.  McKinley,  67  Ga.  391. 

Under  an  early  statute  it  was  held  that 


certiorari  did  not  lie.    Heard  v.  Heard,  18  Ga. 

739- 

Written  Notice.  —  New  v.  Le  Hardy,  46  Ga. 

616. 

Contempt.  —  Johnson  v.   Yoemans,  41  Ga. 

368. 

Mandamus.  —  Sherill  v.  Parrott,  26  Ga.  388. 
Reversal.  —  A  judgment  should  be  reversed 
on  certiorari  if  it  is  against  the  weight  of  evi- 
dence.   Wilson  v.  Reese,  37  Ga.  580. 

Where  the  Evidence  Is  Conflicting,  the  certiorari 
will  be  dismissed  unless  the  judgment  of  the 
justice  awarding  possession  to  the  plaintiff  is 
against  the  weight  of  the  evidence.  Burk- 
halter  v.  Baker,  56  Ga.  525;  Manning  v. 
Milcherson,  69  Ga.  447,  47  Am.  Rep.  764; 
Bush  v.  Rawlins,  80  Ga.  583. 

Appeal  —  Conflicting  Testimony. —  In  Hill  v. 
Johnson,  74  Ga.  362,  it  was  held  that  where 
the  testimony  on  the  trial  was  conflicting,  and 
on  certiorari  the  presiding  judge  refused  to 
reverse  the  judgment  of  the  justice,  the  Court 
of  Appeals  would  not  interfere  unless  the 
judge  had  abused  his  discretion.  See  also 
West  v.  Williams,  84  Ga.  665;  Chapman  v. 
Chatman,  34  Ga.  393. 

Final  Judgment  by  Superior  Court.  —  Bush  v. 
Rawlins,  80  Ga.  583,  overruling  Claton  r. 
Ganey,  63  Ga.  331.  See  also  Hill  v.  Johnson, 
74  Ga.  362. 

Bond  and  Security  as  Required  by  Statute.  — 

McClain  v.  Cherokee  Iron  Co.,  58  Ga.  233. 
Fixing  Amount  of  Bond.  —  West  v.  Williams, 

84  Ga.  665. 
6.  Robin  v.  Nobles,  36  Ga.  271. 
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Definitions. 


POSSIBLE  —  POS  TA  GE. 


Definition!. 


hope  of  succession  unfounded  in  any  limitation,  provision,  trust,  or  legal  act 
whatever,  such  as  the  hope  which  an  heir,  apparent  or  presumptive,  has  of 
succeeding  to  the  ancestor's  estate.1 

POSSIBLE.  —  Possible  means  capable  of  existing  or  of  being  conceived  or 
thought  of;  liable  to  happen  or  come  to  pass;  capable  of  being  done;  not 
contrary  to  the  nature  of  things.2 

POST. — The  term  "post"  means  a  military  establishment  where  a  body 
of  troops  is  permanently  fixed.3  To  post  means  to  attach  to  a  signpost  or 
other  usual  place  of  affixing  public  notices  ;  to  advertise  ;  as,  to  post  a  notice.4 

POSTAGE.  —  See  Sea  Postage,  and  see  the  title  Postal  Laws,  post. 


1.  Possibility.  — ■  Needles  v.  Needles,  7  Ohio 
St.  443.  quoting  Smith  on  Real  and  Personal 
Property  192. 

In  Bodenhamer  v.  Welch,  89  N.  Car.  81, 
citing  Bouv.  L.  Diet.,  it  was  said:  "  A  possi- 
bility is  defined  lo  be  '  an  uncertain  thing  ' 
which  may  happen,  or  a  contingent  interest  in 
real  or  personal  estate.  Possibilities  are 
divided  into,  first,  a  possibility  coupled  with 
an  interest;  this  may,  of  course,  be  sold,  as- 
signed, transmitted,  or  devised;  such  a.  possi- 
bility occurs  in  executory  devises  and  in 
contingent,  springing,  or  executory  uses:  and 
secondly,  a  bare  possibility  of  hope  of  suc- 
cession; this  is  the  case  of  an  heir  apparent 
during  the  life  of  his  ancestor;  it  is  evident  he 
has  no  right  he  can  assign,  devise,  or  release." 
See  also  Jones  v.  Roe.  3  T.  R.  93;  Stover  v. 
Eycieshimer,  46  Barb.  (N.  Y.)  87,  affirmed  4 
Abb.  App.  Dec.  (N.  Y.)  309,  3  Keyes  (N.  Y.) 
620;  Jackson  v.  Waldron,  13  Wend.  (N.  Y.)  178. 

Reasonable  Possibility.  —  See  Reasonable. 

2.  Possible.  —  Webster's  Diet.,  followed  in 
Topeka  City  R.  Co.  v.  Higgs,  38  Kan.  383,  34 
Am.  &  Eng.  R.  Cas.  529. 

As  Far  as  Possible.—  A  statute  required  that 
furnaces  within  a  city  should  as  far  as  possi- 
ble consume  their  smoke.  It  was  held  that  "as 
far  as  possible"  meant  as  far  as  possible  con- 
sistent with  carrying  on  the  trade  in  which  the 
furnace  was  employed.  Cooper  v.  Woolley, 
L.  R.  2  Exch.  88. 

As  Nearly  as  Possible.  —  By  statute  a  street 
railway  was  required  to  construct  its  track  as 
nearly  as  possible  in  the  middle  of  the  street. 
It  was  held  that  "  as  nearly  as  possible,"  in 
this  connection,  meant  as  nearly  as  practica- 
ble. Finch  v.  Riverside,  etc.,  R.  Co.,  87  Cal. 
599 

All  Possible  Foresight  —  All  Possible  Skill  and 
Care.  —  A  street-railway    company  carrying 


passengers  for  hire  is  bound  to  exercise  "  all 
possible  skill,  foresight,  and  care  "  in  the 
running  of  its  cars,  so  that  passengers  may 
not  be  exposed  to  danger  on  account  of  the 
manner  in  which  the  cars  are  run.  "  'All  pos- 
sible skill  and  care  '  implies  that  every  reason- 
able precaution  in  the  management  and 
operation  of  street  cars  be  used  to  prevent  in- 
juries to  passengers;  it  means  good  tracks, 
safe  cars,  experienced  drivers,  careful  man- 
agement, and  judicious  operation  in  every  re- 
spect. 'All  possible  foresight  J^means  more 
than  this;  it  means  anticipation,  if  not  knowl- 
edge, that  the  operation  of  street  cars  will 
result  in  danger  to  passengers,  and  that  there 
must  be  some  action  with  reference  to  the 
future;  a  provident  care  to  guard  against  such 
occurrences;  a  wise  forethought  and  prudent 
provision  that  will  avert  the  threatened  evil, 
if  human  thought  or  action  can  do  so." 
Topeka  City  R.  Co.  v.  Higgs.  38  Kan.  384,  34 
Am.  &  Eng.  R.  Cas.  529.  See  generally  the 
titles  Carriers  of  Passengers,  vol.  5,  p.  558 
el  seq.;  Street  Railways. 
As  Soon  as  Possible.  —  See  Soon. 

3.  Post.  —  Caldwell's  Case,  9  Ct.  CI.  96,  19 
Wall.  (U.  S.)  268,  set  out  under  Depot,  vol.  9, 
p.  367,  note.  See  also  U.  S.  v.  Phisterer,  94 
U.  S.  219,  12  Ct.  CI.  98. 

4.  To  Post.  —  State  v.  Pensacola,  etc.,  R.  Co., 
27  Fla.  417,  in  which  case  it  was  held  that 
nailing  up  by  one  corner  in  a  conspicuous 
place  in  a  station  a  pamphlet  of  about  eleven 
printed  pages  containing  the  rules  and  regu- 
lations governing  the  transportation  of  passen- 
gers and  freight  was  not  a  posting  of  such 
rules  and  regulations;  Voss  v.  Terrell,  12  Tex. 
Civ.  App.  439,  holding  that  where  a  statute 
required  the  posting  of  an  order  for  an  election, 
such  posting  was  intended  as  notice  of  such 
election. 
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POSTAL  LAWS. 


By  Walter  Carrington. 

I.  Power  of  Congress,  1039. 

II.  Powers  and  Duties  of  Postmaster-General,  1040. 

1.  In  General,  1040. 

2.  Power  to  Establish  and  Discontinue  Post  Offices,  1041. 

3.  Power  to  Issue  Stamps,  Postal  Cards,  etc.,  1041. 

4.  Power  to  Direct  Manner  of  Defacing  Stamps,  1041. 

5.  Power  to  Make  Extra  Allowance  to  Postmasters,  1041. 

6.  Power  to  Provide  for  Carriage  of  Mail,  1041. 

7.  Power  to  Regulate  Arrival  and  Departure  of  Mails,  1042. 

8.  Power  to  Determine  What  Shall  Be  Carried  i?i  Mail,  1042. 

9.  Power  to  Conclude  Postal  Conventions  with  Foreign  Governments,  1042. 
i£.  Poiver  in  Regard  to  Penalties,  Forfeitures,  Disabilities,  and  Claims,  1042. 

11.  Power  to  Bind  Successors,  1042. 

12.  Duty  in  Regard  to  Money  Received  for  Postage,  1042. 

13.  Duty  to  Sue  to  Recover  IVrongful  or  Fraudulent  Payments,  1042. 

Ill  Postmasters,  1043. 

1.  Appointment  and  Removal,  1043. 

a.  In  General,  1043. 

b.  When  Appointment  Is  Complete,  1043. 

c.  Prerequisites  to  Complete  Investiture  of  Office,  1043. 

d.  Method  of  Removal,  1043. 

e.  Effect  of  Discontinuance  of  Post  Office,  1 044. 

2.  Salaries  and  Alloivances,  1044. 

a.  Salaries  in  General,  1044- 

b.  Discretion  of  Postmaster- General  Where  Postmaster  Has  Made 

False  Returns,  1044. 

c.  Allowance  for  Expenses,  1044. 

3.  Rights,  Duties,  and  liabilities,  1044. 

a.  Right  to  Take  Over  Office  from  Predecessor,  1044. 

b.  Duty  in  locating  and  Renting  Office,  1045. 

c.  Employment  of  Clerks  and  Letter  Carriers,  1045. 

d.  Arrangement  of  Mail  Schedules,  1045. 

e.  Duties  and  Liabilities  in  Regard  to  Mail  Matter,  1045. 

(1)  In  General,  1045. 

(2)  Liability  for  Negligence  or  Misfeasance  of  Clerks  or  Assist- 

ants, 1046. 

(3)  Measure  of  Damages  in  Action  for  Unlawful  Detention  of 

Letter,  1046. 

(4)  Jurisdiction  of  Action  Against  Postmaster  for  Negligence 

or  Misfeasance,  1046. 

f.  Publication  of  List  of  Nondelivered  Letters,  1047. 

g.  Duties  in  Regard  to  Public  Money  and  Property,  1047. 

(1)  In  General,  1047. 

(2)  Duty  to  Keep  Safely  and  Deposit  Properly  Public  Money, 

1047. 

(3)  Duty  to  Render  Account  of  All  Money  Received,  1047. 

(4)  Duty  to  Account  for  Stamps  Received,  1048. 

(5)  Duty  to  Keep  Securely  Blank  Money-order  Forms,  1048. 

(6)  Duty  to  Turn  Over  Public  Property  to  Successor,  1048. 
//   Postmasters'  Bonds,  1048. 

(1)  Text  of  Statute  Relating  Thereto,  1048. 
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(2)  When  Bond  Becomes  Binding  Contract,  1048. 

(3)  To  Whom  Bond  Must  Be  Made,  1049. 

(4)  Liability  of  Postmaster  and  His  Sureties  upon  Bond,  1049. 

{a)  Ln  General,  1049. 

(b)  For  Noncompliance  with  Orders  of  Postmaster-Gen- 

eral, 1049. 

(c)  For  Public  Funds  Received  and  Not  Turned  Over, 

1049. 

aa.  Ln  General,  1049. 
bb.  For  Money-order  Funds,  1050. 
(^)  Credits  Allowed  in  Suit  on  Bond,  1050. 
(<?)  Liabilities   Where  Successive  Bonds  with  Different 
Sureties  Are  Given,  1050. 
(/")  How  Long  Liability  Continues,  1051. 

Release  or  Discharge  from  Liability,  1051. 
(Ji)  Limitation  of  Actions,  105 1. 
(?)  Jurisdiction  of  Actions,  1052. 

4.  Constitutional  Inhibition  Against  Holding  State  Office,  1052. 

5.  Not  Exempt  from  Road  Duty,  1052. 

6.  Liabilities  of  Deputy  Postmasters,  1052. 

IV.  Compensation  of  Officers  and  Employees  in  Postal  Service,  1052. 

1.  Ln  General,  1052. 

2.  Clerks  and  Other  Employees  in  Post  Offices,  1053. 

3.  Letter  Carriers,  1053. 

V.  What  May  Be  Carried  in  Mail,  1054. 

1.  Ln  General,  1054. 

2.  Matter  Excluded  from  Mail,  1054. 

a.  Ln  General,  1054. 

b.  Matter  Concerning  Lotteries  and  Similar  Enterprises,  1054. 

c.  Obscene  Matter  and  Matter  Lntended  for  Certain  Unlawful  or 

Lmmoral  Uses,  1054. 

d.  M atter  Having  upon  Lts  Outside  Certain  Delineations  or  Language, 

1054. 

e.  Articles  Liable  to  Customs  Duty,  1055. 

f.  Matter  Addressed  to  Persons  Conducting  through  the  Mails  Cer- 

tain Lmmoral  or  Fraudulent  Schemes,  1055. 

g.  Matter  Addressed  to  Persons  under  Names  Assumed  for  Fraudu- 

lent Purposes,  1056. 

3.  Right  of  Lnspection,  1056. 

4.  Disposition  of  Matter  Seized  or  Detained  for  Violation  of  Law,  1056. 

VI.  Postage,  1056. 

1.  Payment  of  Postage,  1056. 

2.  Rates  of  Postage,  1057. 

VII.  Delivery  of  Letters,  1057. 

1.  Property  in  Letters  After  They  Are  Mailed,  1057. 

2.  Equitable  Lntcj-ference  with  Receipt  or  Delivery  of  Letters,  1058. 
VIII.  Transportation  of  Mails,  1058. 

1.  Government  Monopoly,  1058. 

2.  Post  Roads,  1058. 

a.  What  Are  Established  as,  1058. 

b.  Property  in  Post  Roads,  1058. 

c.  Distinction  Between  "Post  Roads  "  and  "Post  Routes,"  1059. 

3.  Contracts  for  Transportation  of  Mail,  1059. 

a.  Authority  of  Postmaster-General  to  Contract,  1059. 

b.  Who  May  Undertake  Carriage  of  Mail,  1059. 

c.  Form  of  Contracts,  1059. 

d.  Duration  of  Contracts,  1059. 

e.  Construction  of  Contracts,  1060. 
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4.  Railroad  Mail  Carriers  Classified,  1060. 

5.  Ocean  Mails,  1060. 

a.  Classes  of  Vessels,  1060. 

b.  Nationality  of  Ships,  106 1. 

6.  Advertisement  for  Bids,  1061. 

a.  Necessity  for,  1061. 

b.  Sufficiency,  1061. 

7.  Bids  and  Proposals,  1061. 

a.  Conformity  to  Regulations,  1061. 

What  Amounts  to  Proposal,  1061. 
^.  Statute  Relating  to  Straw  Bids,  106 1. 

d.  Combinations  to  Prevent  Bidding,  1062. 

e.  Change  in  Class  of  Service  —  Bid  from  Holder  of  Contract,  1062. 

f.  Sig  ning  o  f  Bids ,  1062. 

g.  Certified  Check  to  Accompany  Bid,  1062. 

h.  Bond  of  Bidder,  1062. 

i.  Withdrawal  of  Bid,  1062. 

8.  Awarding  of  Contract,  1063. 

9.  Oath  of  Mail  Contractor,  1036. 

10.  Sureties  of  Mail  Contractor,  1063. 

a.  Rights  and  Liabilities,  1063. 

b.  Res  Adjudicata,  1063. 

c.  Release,  1063. 

11.  Compensation  for  Transportation  of  Mails,  1063. 

a.  Statutory  Regulations,  1063. 

b.  Necessity  for  Compliance  with  Contract,  1064. 

c.  Additional  Service,  1064. 

d.  Increase  of  Expedition,  1064. 

e.  Reduction  of  Speed,  1065. 

f.  Discontinuance  or  Reduction  of  Service,  1065. 

g.  Lap  Service,  1065. 

h.  Voluntary  Service,  1065. 

i.  Reversal  of  Direction  of  Route,  1066. 

j.  When  Delivery  to  Post  Office  Not  Computed  as  Mileage,  1066. 
k.  Excess  of  Authority  in  Ordering  Services,  1066. 
/.  Services  in  Southern  States  Immediately  Before  Secession,  1066. 
m.  Payments  Made  Wrongfully  or  Through  Mistake,  1066. 
n.  Setting  Off  Against  Debts  Due  Government,  1066. 
o.   Waiver  of  Claims,  1066. 

12.  Fines  and  Deductions,  1066. 

13.  Subletting  of  Mail  Contracts,  1067. 

a.  Approval  of  Postmaster-General,  1067. 

b.  Rights  of  Subcontractors,  1067. 

c .  Protection  of  Subcontractors,  1067. 

d.  Termination  of  Subcontract,  1067. 

14.  Regulation  of  Service,  1067. 

a.  Power  of  Postmaster-General,  1067. 

b.  Schedules,  1068. 

15.  Custody  of  Mail  While  in  Transit,  1068. 

16.  Special  Agents,  1068. 

17.  Railway  Post  Offices,  1068. 

18.  liability  to  Sender  for  Loss  of  Mail  Matter,  1068. 

19.  Suspension  of  Service  ■ — Restoration,  1068. 

20.  Liability  of  United  States  for  Breach  of  Contract,  1068. 

21.  Annulment  of  Contract,  1069. 

22.  Relief  Where  Performance  of  Contract  Lmpossible,  1069. 

23.  Abandonment  of  Contract,  1069. 

24.  Payment  of  Tolls  by  Mail  Carriers,  1069. 
IX.  Postal  Chimes  and  Offenses,  1070. 

1.  Selling  Stamps  Contrary  to  Law,  1070. 
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2.  Unlawful  Detention  of  Mail  Matter,  1070. 

a.  Detention  by  Postmaster  in  His  Office,  1070. 

b.  Detention  by  Persons  Employed  in  Postal  Service,  1070. 

3.  Deserting  Mail,  1070. 

4.  Fraudulent  Returns  of  Postmasters,  1070. 

5.  Underpayment  of  Letter  Carriers  by  Postmasters,  107 1. 

6.  Conspiracy  Fraudulently  to  Lncrease  Weight  of  Mail  Matter  During 

Weighing  Period,  107 1. 

7.  Carriage  of  Mailable  Matter  over  Post  Routes  Otherwise  than  in 

Mail,  107 1. 

8.  Unlawful  Use  of  Mail,  1073. 

a.  Using  Mail  to  Effect  Fraudulent  Scheme,  1073. 

(1)  Text  of  Statute,  1073. 

(2)  Nature  and  Elements  of  Offense,  1073. 

(3)  Conspiracy  to  Commit  Offense,  1074. 

(4)  Venue,  1074. 

b.  Using  Mail  to  Disseminate  Matter  Concerning  Lotteries,  1074. 

c.  Using  Mail  in  Conducting  Unlawful  Business  under  Fictitious 

Name,  1075. 

d.  Mailing  Matter  Having  upon  Lts  Outside  Certain  Delineations  or 

Language,  1075. 

(1)  In  General,  1075. 

(2)  Violations  of  Statute  by  Debt  Collectors,  1075. 

e.  Using  Mail  to  Disseminate  Obscene  Matter  and  Articles  Intended 

for  Immoral  Uses,  1076. 

(1)  Text  of  Statute,  1076. 

(2)  Constitutionality  of  Statute,  1076. 

(3)  Use  of  Mail  to  Disseminate  Obscene  Matter  —  Elements  of 

Offense,  1076. 

(#)  Matter  That  Is  Obsce?ie,  Lewd,  and  Lascivious,  1076. 
aa.  Rule  Stated,  1076. 

bb.   What  M atter  Is  Obscene,  Lewd,  and  Lascivious, 
1076. 

(b)  Deposit  for  Mailing  or  Delivery,  1077. 
(<r)  Knowledge  of  Contents,  1078. 
(d)  Evil  Motive  Not  Essential  Element,  1078. 

(4)  Mailing  Articles  Designed  for  Preventing  Conception  or  for 

P rocuring  Abortion,  1078. 

(5)  Mailing  Matter  Showing  How  Inhibited  Things  May  Be 

Obtained,  1078. 

9.  Obstructing  Mail,  1079. 

a.  Text  of  Statute,  1079. 

b.  Nature  and  Elements  of  Offense,  1079. 

c.  Conspiracy  to  Obstruct  Mail,  1079. 

d.  Prevention  of  Forcible  Obstruction,  1080. 

10.  Robbing  Mail,  1080. 

11.  Embezzlement  from  Mail,  1081. 

12.  Receiving  Articles  Stolen  or  Embezzled  from  Mail,  1081. 

13.  Breaking  into  Post  Office,  1081. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  16,  p.  759. 

For  other  related  /natters,  see  in  this  work  the  titles  DECOY  LETTERS,  vol.  9, 
p.  15;  EMBEZZLEMENT,  vol.  10,  p.  1023;  LOTTERLES,  vol.  19,  p.  588. 

L  Power  of  Congress.  —  The  Constitution  of  the  United  States  confers 
upon  Congress  power  "to  establish  post  offices  and  post  roads."1  This 

1.  Power  of  Congress  in  General.  —  Const.  U.  S.,  art.  1,  §  8,  cl.  7. 
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power  embraces  the  regulation  of  the  entire  postal  system  of  the  country,  and 
under  it  Congress  may  designate  the  routes  over  which  mail  shall  be  carried, 
and  the  offices  where  letters  and  other  documents  shall  be  received  to  be 
distributed  or  forwarded ;  it  may  provide  for  and  regulate  the  carriage  of  the 
mail,  and  make  such  provision  as  is  necessary  to  secure  its  safe  and  speedy 
transit,  and  the  prompt  delivery  of  its  contents;1  it  may  designate  what 
may  be  carried  in  the  mail  and  what  excluded;2  and  it  may  impose  penalties 
for  the  violation  of  its  regulations,  to  be  enforced  through  the  courts.3 

Freedom  of  Press. — Regulations  against  transporting  printed  matter  in  the  mail 
cannot  be  enforced  so  as  to  interfere  in  any  manner  with  "the  freedom  of  the 
press  "  which  is  guaranteed  by  the  Federal  Constitution.4  But  an  Act  of 
Congress  excluding  from  the  mail  matter  injurious  to  the  public  morals  does 
not  abridge  the  freedom  of  the  press  within  the  meaning  of  the  Constitution.5 
The  liberty  of  circulating,  however,  being  essential  to  that  freedom,  it  follows 
that  when  printed  matter  is  excluded  from  the  mail,  its  transportation  in  any 
other  way  as  merchandise  cannot  be  forbidden  by  Congress.6 

Privilege  of  Using  Mails  Not  Property  in  Constitutional  Sense.  —  The  right  which  may 
at  any  time  be  accorded  to  a  citizen  by  existing  laws  to  use  the  mails  for  the 
transmission  of  mail  matter  is  a  mere  privilege  created  by  legislative  enact- 
ment, which  may  be  modified  or  Avithdrawn  by  the  same  authority  that 
created  it.  Such  privilege  is  not  property  in  the  constitutional  sense,  of 
which  one  may  not  be  deprived  except  in  accordance  with  the  judgment 
of  some  judicial  tribunal  or  by  due  process  of  law.7 

Judicial  Branch  of  Government  Cannot  Interfere.  —  Congress  having  entire  control  of 
the  postal  system,  it  follows  that  the  judicial  branch  of  the  federal  government 
has  no  right  to  override  or  interfere  with  its  will  on  that  subject.8 

II.  Powers  and  Duties  of  Postmaster-General  —  1.  In  General.  —  The 
power  to  regulate  the  postal  system  has  been  in  a  large  measure  delegated  by 
Congress  to  the  postmaster-general.  Postal  regulations  promulgated  by  him 
under  authority  of  an  Act  of  Congress  have  the  force  of  law  of  which  the 
courts  must  take  judicial  notice.9  But  he  is  merely  the  agent  of  the  govern- 
ment with  limited  authority;  and  none  of  his  acts  except  those  which  are 
within  the  scope  of  his  authority  and  conformable  to  law  are  obligatory  upon 
the  government,10  and  where  rights,  duties,  and  obligations  are  defined  by 

1.  Yazoo  City  Post  Office  Case,  8  Op.  Atty.-  4.  Const.  U.  S.,  ist  amendment;  Ex  p.  Jack- 
Gen.  489;  Ex  p.  Jackson,  96  U.  S  727;  Exclu-  son.  96  U.  S  727. 

sion  of   Lotteries  from    Postal  Facilities,  17  5.  See  the  title  Lotteries,  vol.  19,  p.  594. 

Op.  Atty. -Gen.  79;  Enterprise  Sav.  Assoc.  v.  6.  Exp.  Jackson,  96  U.  S.  727. 

Zumstein,  (C.  C.  A.)  67  Fed.  Rep.  1005;  Postal  7.  New  Oileans  Nat.  Bank  v.  Merchant,  18 

Conventions  with  Foreign  Countries,  19  Op.  Fed.  Rep.  841;  American  School  of  Magnetic 

Atty-Gen.  513.  Healing  v.  McAnnulty,  102  Fed.  Rep.  565; 

Power  to  Vest  in  Postmaster-General  Authority  Dauphin  v.  Key,  MacArthur  &  M.  (D.  C.)  203. 
to  Conclude  Conventions  with  Foreign  Govern-  8.  American  School  of  Magnetic  Healing 
ments. —  Postal  Conventions  with  Foreign  v.  McAnnulty,  102  Fed.  Rep.  565. 
Countries,  19  Op.  Atty. -Gen.  513.  See  also  9.  Postal  Regulations  Promulgated  by  Post- 
Loss  of  Registered  Mail-matter  15  Op,  Atty.-  master-General.  —  U.  S.  v.  Eaton,  144  U.  S.  688; 
Gen.  462;  Foreign  Mail  Service,  19  Op.  Atty.-  Caha  v.  U.  S.,  152  U.  S.  211;  Laurey  v.  U.  S., 
Gen.  39.  32  Ct.  CI.  259;  Wilkins  v.  U.  S.,  (C.  C.  A.)  96 

2.  Power  to  Designate  What  May  Be  Carried  in  Fed.  Rep.  837;  Grady  v.  U.  S.,  (C.  C.  A.)  98 
Mail.  —  Ex  p.  Jackson,  96  U.  S.  727;  In  re  Fed.  Rep.  238;  Sterling  v.  Warden,  51  N.  H. 
Rapier,  143  U.  S.  no;  Enterprise  Sav.  Assoc.  217,  12  Am.  Rep.  80. 

v.  Zumstein,  37  U.  S.  App.  71,  67  Fed.  Rep.  10.  Acts  of  Postmasters-Gen.,  3  Op.  Atty.* 

1000;  Commerford  v.  Thompson,  1  Fed.  Rep.  Gen.  1;  Loss  of  Registered  Mail  Matter.  15  Op. 

417;    U.  S.    v.    Loring,   91    Fed.   Rep.  881;  Atly.-Gen.  462.    See  also  U.  S.  -v.  Barlow, 

American  School  of  Magnetic  Healing  v.  Mc-  132  U.  S.  271. 

Annuity,  102  Fed.  Rep.  565;  Exclusion  of  L01-  Power  to   Negotiate  Loans.  —  If   the  post- 

teries  from  Postal  Facilities,  17  Op.  Atty. -Gen.  master-general  has  any  implied  power  to  make 

79;  MacDaniel  v.  U.  S..  (C.  C.  A.)  87  Fed.  loans  on  the  credit  or  responsibility  of  the 

Rep.  326;  Dauphin  v.  Key,  MacArthur  &  M.  government,  it  is  limited  to  acts  necessarily 

(D.  C.)  203.  incident  to  the  regular  legitimaie  operaiions 

3.  U.  S.  v.  Loring,  91  Fed.  Rep.  881;  Dau-  of  ihe  Post-office  Department  Brown  v.  U. 
phin  v.  Key,  MacArthur  &  M.  (D.  C.)  203.  S.,  9  How.  (U.  S.)  487- 
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statute  they  cannot  be  taken  away  or  abridged  by  regulations  promulgated 
by  him.1 

Not  Subject  to  Control  of  President. —  In  the  discharge  of  those  duties  which  are 
prescribed  by  law  the  postmaster-general  is  not  subject  to  the  control  of  the 
President.* 

Power  of  Courts.  —  The  courts  may  by  a  writ  of  mandamus  enforce  the  per- 
formance by  the  postmaster-general  of  a  mere  ministerial  act.3  But  where 
that  officer  is  vested  by  Congress  with  discretionary  powers,  he  is  not  subject 
to  the  control  of  the  courts  in  the  exercise  of  the  judgment  and  discretion 
reposed  in  him.4 

2.  Power  to  Establish  and  Discontinue  Post  Offices.  —  By  Act  of  Congress  the 
postmaster-general  is  authorized  to  "establish  post  offices  at  all  such  places 
on  post  roads  established  by  law  as  he  may  deem  expedient,"  5  and  it  has 
been  held  that  the  power  to  discontinue  post  offices  is  incident  to  the  power 
to  establish  them,  unless  there  is  some  provision  in  the  Acts  of  Congress 
restraining  its  exercise.6 

Power  to  Contract  for  Lease  of  Building.  —  The  postmaster-general,  under  the 
power  "  to  establish  post  offices  "  when  interpreted  in  connection  with  the 
Act  of  Congress  forbidding  the  making,  except  in  the  war  and  the  navy 
departments,  and  in  those  departments  only  for  certain  things  and  under 
specified  conditions,  of  any  contract  or  purchase  on  behalf  of  the  United 
States  unless  the  same  is  authorized  by  law,  or  is  under  an  appropriation 
adequate  to  its  fulfilment,7  has  no  authority  to  contract  for  the  lease  of  a 
building  to  be  used  as  a  post  office,  where  no  appropriation  has  been  made 
for  that  purpose.8 

3.  Power  to  Issue  Stamps,  Postal  Cards,  etc.  —  The  postmaster-general  is 
authorized  to  issue  stamps,  postal  cards,  and  stamped  envelopes,  and  to  fur- 
nish them  to  all  postmasters.9 

4.  Power  to  Direct  Manner  of  Defacing  Stamps.  —  He  is  authorized  to  direct 
in  what  manner  such  stamps,  when  affixed  to  mail  matter  deposited  for  mailing 
or  delivery,  shall  be  defaced.10 

5.  Power  to  Make  Extra  Allowance  to  Postmasters.  —  He  is  authorized  to 
make  a  reasonable  allowance  to  postmasters  for  extra  labor  and  expense  in 
certain  cases.11 

6.  Power  to  Provide  for  Carriage  of  Mail.  —  He  is  authorized  to  provide  for 
the  carriage  of  the  mail.13 

1.  Postmasters'  Cases.  12  Ct.  CI.  226;  Lau-  dent  by  and  with  the  advice  and  consent  of 

rey  v.  U.  S.,  32  Ci .  CI.  259;  Teal  v.  Felion,  12  the  Senate. 

How.  (U.  S.)  284,  affirming  I  N.  Y.  537,  49  7.  Rev.  Stal.  U.  S.,  §  3732. 

Am.  Dec.  352,  3  Baib.  (N.  Y.)  512;  Boody  v.  8.  Chase  v.  U.  S.,  155  U.  S.  489,  affirming  44 

U.  S.,  1  Woodb.  &  M.  (U.  S.)  150.  Fed.  Rep.  732;  Abbott  v.  U.  S.    66  Fed.  Rep. 

2  U.  S.  v.  Kendall,  5  Cranch  (C.  C.)  163,  26  447,  affirmed  (C.  C.  A.)  72  Fed.  Rep.  686. 

Fed.  Cas.  No.  15,517.  9.  Rev.  Stat.  U.  S.,  §  3914  et  seq. 

3.  Kendall  v.  U.  S.,  12  Pet.  (U.  S.)  524.  The  Act  of  March  3,  185 1,  §  3,  authorized 

4.  U.  S.  v.  Davis,  Deady  (U.  S.)  294,  25  Fed.  the  postmaster-general  to  deliver  postage 
Cas.  No.  14,927;  Enterprise  Sav.  Assoc.  v.  stamps  to  a  deputy  postmaster  without  pre- 
Zumstein,  67  Fed.  Rep.  1000,  37  U.  S.  App.  payment.  U.  S.  v.  Mason,  2  Bond  (U.  S.)  183, 
71;  American  School  of  Magnetic  Healing  v.  26  Fed.  Cas.  No  15.737. 

McAnnulty,  102  Fed.  Rep.  565.    But  see  U.S.  ReserTation  of  Right  to  Reject  All  Bids  for 

v.  Barlow.  132  U.  S.  27L  Furnishing    Stamped    Envelopes.  —  Contracts 

5.  Powsr  to  Establish  Post  Offices.  —  Rev.  Stat,  with  Post-Office  Dept.,  14  Op.  Atty.-Gen. 
U.  S.,  §  3829;  Chase  v.  U.  S.,  155  U.  S.  489;  682. 

Ware  v.  U.  S.,  4  Wall.  (U.  S.)  617.  10.  Rev.  Stat.  U  S.,  §  3921. 

In  the  Cherokee  Country.  —  Power  of  Post-  Power  to  Provide  What  Canceling  Ink  Shall  Be 

master-Gen.  to  Est  ablish  Post  Offices,  etc.,  4  Used.  —  Cancellation  of   Postage  Stamps,  18 

Op.  Atiy.-Gen.  29.  Op.  Atty.-Gen  131. 

6.  Power  to  Discontinue  Post  Offices.  —  Ware  11.  Rev.  Stat.  U.  S.,  §§  3859,  3860;  U.  S.  v. 
v.  U.  S..  4  Wall.  (U.  S.)  617.  In  this  case  it  Davis,  Deady  (U.  S.)  294,  25  Fed.  Cas.  No. 
was  held  that  the  postmaster-general  might  14,927. 

discontinue  a  post  office,  not  wilhstanding  the  12.  See  infra,  this  title.    Transportation  of 

postmaster  had  been  appointed  by  the  Presi-  Mails. 
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7.  Power  to  Regulate  Arrival  and  Departure  of  Mails.  —  He  is  authorized  to 
determine  at  what  time  mails  shall  leave  and  arrive  at  particular  places,  and 
how  often.1 

8.  Power  to  Determine  What  Shall  Be  Carried  in  Mail.  —  He  is  authorized  to 
exclude  from  the  mails  matter  which  has  been  declared  by  statute  to  be 
nonmailable,  and  to  determine  what  matter  is  nonmailable  under  the  statutes 
He  is  also  authorized  to  prohibit  the  delivery  of  any  mail  matter  to  a  person 
engaged  in  conducting  through  the  mails  certain  unlawful  or  fraudulent  enter 
prises  or  schemes,  and  to  determine  whether  a  person  is  using  the  mails  for 
such  an  unlawful  purpose.2 

9.  Power  to  Conclude  Postal  Conventions  with  Foreign  Governments.  —  He  is 
authorized,  by  and  with  the  advice  and  consent  of  the  President,  to  negotiate 
and  conclude  postal  treaties  or  conventions  between  the  United  States  and 
foreign  countries.3  By  a  convention  concluded  under  this  authority  all  mat- 
ters may  be  provided  for  which  are  appropriate  subjects  of  regulation  by  the 
post-office  department.4  But  the  postmaster-general  is  not  authorized  to 
negotiate  a  postal  convention  providing  for  the  payment  of  indemnity  for 
the  loss  of  registered  articles  or  letters.  To  enable  him  to  do  so  further 
legislation  is  required.5 

10.  Power  in  Regard  to  Penalties,  Forfeitures,  Disabilities,  and  Claims.  —  The 
Revised  Statutes  of  the  United  States  provide  that  in  all  cases  of  fine, 
penalty,  forfeiture,  or  disability,  or  alleged  liability  for  any  sum  of  money  by 
way  of  damages  or  otherwise  under  any  provision  of  law  in  relation  to  the 
officers,  employees,  operations,  or  business  of  the  postal  service,  the  post- 
master-general may,  upon  its  being  certified  to  him  by  the  sixth  auditor  that 
the  interests  of  the  department  probably  require  it,  give,  in  writingi  consent 
to  the  mitigation  or  remission  of  the  fine,  penalty,  or  forfeiture,  the  removal 
of  the  disability,  or  the  compromise,  release,  or  discharge  of  the  claim  for 
such  sum  of  money  and  damages,  and  on  such  terms  as  the  auditor  shall  deem 
just  and  expedient.6 

11.  Power  to  Bind  Successors.  —  The  postmaster-general  has  no  authority 
to  bind  his  successors  in  matters  of  purely  public  concernment,  but  his  author- 
ized contracts  with  individuals,  when  not  affected  by  fraud  or  material  error, 
are  obligatory  upon  his  successors.7 

12.  Duty  in  Regard  to  Money  Received  for  Postage.  —  It  is  the  duty  of  the 
postmaster-general  to  collect  and  disburse  the  money  received  for  postage, 
and  to  keep  it  safely  till  expended.8 

13.  Duty  to  Sue  to  Recover  Wrongful  or  Fraudulent  Payments  —  By  the 
Revised  Statutes  of  the  United  States,  in  all  cases  where  money  has  been 
paid  out  of  the  funds  of  the  post-office  department  under  the  pretense  that 
service  has  been  performed  therefor,  when  in  fact  such  service  has  not  been 
performed,  or  as  additional  allowance  for  increased  service  actually  rendered, 
when    the  additional  allowance  exceeds  the  sum  which  according  to  law 

1.  Rev.  Stat.  U.  S.,  §  3965  et  seq.;  Neil  v.  first  ascertained  that  the  interests  of  the  de- 
Ohio,  3  How.  (U.  S.)  720.  partmeni  require  it.    Claim  Against  Mail  Con- 

2.  See  infra,  this  title,  What  May  Be  Carried      tractor,  16  Op.  Atty.-Gen.  484. 

in  Mail.  7,  Acts  of  Postmasters-Gen..  3  Op.  Atty.- 

3.  Rev.  Stat.  U.  S.,  §398;  Postal  Conven-      Gen.  r. 

tions  with  Foreign  Countries,  19  Op.  Atty.-  Power  to  Eeview  Predecessor's  Decisions  Re- 
Gen.  513  specting  Claims  Against  Department. —  U.  S.  v. 

4.  Loss  of  Registered  Mail  Matter,  15  Op.  Bank  of  the  Metropolis,  15  Pet.  (U.  S.)  37-. 
Atty.-Gen.  462;  Foreign  Mail  Service.  19  Op.  See  also  infra,   this  section,  Duty  to  Sue  to 
Atty.-Gen.  39;   Postal  Conventions  with  For-  Recover  Wrongful  or  Fraudulent  Payments. 
eign  Countries,  19  Op.  Attv.-Gen.  513.  The  Postmaster-General  Ought  Not  to  Meddle 

5.  Loss  of  Registered  Mail 'Matter,  15  Op.  with  Any  Case  of  Forfeiture  finally  disposed  of 
Atty.-Gen.  462.  on  deliberate  examination  by  any  of  his  pre- 

6.  Rev.  Stat.  U.  S.,  §  409.  decessors.  Power  of  Postmaster-Gen.  to 
It  is  essential  to  the  right  of  the  postmaster-      Remit  Fines,  3  Op.  Atty.-Gen.  684. 

general  to  exercise  this  power  that  it  shall  be         8.  Boodv  v.  U.  S.,  1  Woodb.  &  M.  (U.  S.)  150. 
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might  rightfully  have  been  allowed  therefor,  and  in  all  other  cases  where 
money  of  the  department  has  been  paid  to  any  person  in  consequence  of 
fraudulent  representations,  or  by  the  mistake,1  collusion,  or  misconduct  of 
any  officer  or  other  employee  in  the  postal  service,  the  postmaster-general  is 
required  to  cause  suit  to  be  brought  to  recover  such  wrong  or  fraudulent  pay- 
ment or  excess,  with  interest  thereon.3  But  if,  in  the  judgment  of  the  post- 
master-general, such  an  unauthorized  payment  has  been  made,  and  he  has 
money  of  the  recipient  in  his  hands,  he  is  not  required  to  pay  such  money 
over  and  sue  to  recover  the  illegal  payment,  but  he  may  hold  the  money 
subject  to  the  decision  of  the  court  when  the  claimant  sues.3 

III.  Postmasters  —  1.  Appointment  and  Removal  —  a.  In  General. — An 
Act  of  Congress  provides  that  "postmasters  of  the  first,  second,  and  third 
classes  shall  be  appointed  and  may  be  removed  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate,  and  shall  hold  their  offices  for  four  years 
unless  sooner  removed  or  suspended  according  to  law;  and  postmasters  of 
the  fourth  class  shall  be  appointed  and  may  be  removed  by  the  postmaster- 
general."  4 

Residence.  —  Congress  has  provided  that  "every  postmaster  shall  reside  within 
the  delivery  of  the  office  to  which  he  is  appointed. "  5  A  postmaster  does 
not,  however,  vacate  his  office  by  remaining  outside  the  delivery  thereof,  but 
until  removed  remains  responsible  to  the  department  and  to  individuals.6 

b.  When  Appointment  Is  Complete.  —  When  the  commission  of  a  post- 
master of  the  first,  second,  or  third  class  has  been  signed  and  sealed  and 
placed  in  the  hands  of  the  postmaster-general  to  be  transmitted  to  the  officer, 
his  appointment  is  complete,  and  it  cannot  be  affected  by  the  subsequent 
death  of  the  President.7 

c.  Prerequisites  to  Complete  Investiture  of  Office.  —  Congress 
has  provided  that  a  person  appointed  to  the  office  of  postmaster  shall,  before 
entering  upon  the  possession  of  the  office,  take  a  certain  prescribed  oath  8  and 
give  a  bond  conditioned  for  the  faithful  discharge  of  his  duties.9  These  acts 
are  conditions  precedent  to  the  complete  investiture  of  the  office.10 

d.  Method  of  Removal. — ■  No  particular  form  of  removal  of  a  post- 
master is  prescribed.  If  the  incumbent  has  notice  that  he  has  been  removed 
and  another  appointed,  and  the  appointing  power  in  fact  makes  such  appoint- 
ment and  recognizes  the  appointee  as  the  legal  officer,  it  is  sufficient.11 

1.  The  Word  "Mistake,"  as  used  here,  in,-  not  been  appointed  by  the  President  and  con- 
cludes an  erroneous  conclusion  in  the  construe-  firmed  by  the  Senate.  Const.  U.  S.,  art.  2,  § 
tion  or  application  of  a  statute.  Wisconsin  2,  cl.  3;  Postmaster-Surety,  20  Op.  Atty.-Gen. 
Cent.  R.  Co.  v.  U.  S.,  164  U.  S.  190.  447. 

2.  Recovery  of  Unauthorized  Payments.  —  Rev.  But  though  one  so  commissioned  will  cease 
Stat.  U.  S.,  §  4057;  Brown  v.  U.  S.,  9  How.  to  be  postmaster  de  jure  at  the  end  of  the  ses- 
(U.  S.)  487;  U.  S.  v.  Bank  of  Metropolis,  15  sion  of  the  Senate  following  his  appointment. 
Pet.  (U.  S.)  378;  U.  S.  v.  Barlow,  132  U.  S.  he  will  nevertheless  be  responsible  thereafier 
271;  U.S.  v.  Piatt,  157  U.  S.  113;  U.  S.  v.  for  the  safekeeping  of  the  public  property  of 
Silisbury.  157  U.  S.  121.  the  post  office,  and  for  the  due  perfotmance  of 

Participation  in  Fraud  by  Department  Officers  the  duties  of  postmaster,  until  his  successor 

Not  Essential  to  Recovery.  —  U.  S.  v.  Barlow,  has  been  duly  appointed  and  qualified  and 

132  U.  S.  271,  reversing  26  Fed.  Rep.  903.  has  taken  possession  of  the  office.    Rev.  Stat. 

Petition  Held  Not  to  State  a  Cause  of  Action  U.S.,  §3836;  Postmaster  Surety,  20  Op.  Atty.- 

under  the  statute.    U.  S.  v.  Voorhees,  135  U.  Gen.  447. 

S  550.    See  also  Griffith  v.  U.  S.,  22  Ct.  Cl.  165.  5.  Residence.  —  Rev.  Stat.  U.  S.,  §  3831. 

3.  Wisconsin  Cent.  R.  Co.  v.  U.  S.,  164  U.  6.  U.  S.  v.  Pearce,  2  McLean  (U.  S.)  14,  27 
S.  190.    See  also  U.  S.  v.  Carr,  132  U.  S.  Fed.  Cas.  No.  16,020. 

644-  7.  U.  S.  v.  Le  Baron,  19  How.  (U.  S.)  73. 

4.  Act  July  12,  1876,  §  6  (19  U.  S.  Stat,  at  L.  8.  Oath.  —  Rev.  Stat.  U.  S.,  §  391,  as  amended 
8o,  c.  179).  by  Act  March  5,  1874(18  U.  S.  Stat,  at  L.  19, 

If  a  Vacancy  in  the  Office  of  Postmaster  Happens  c.  46). 

During  a  Recess  of  the  Senate,  the  President  9.  Bond.  —  Rev.  Stat.  U.   S.,  §  3834.  See 

may  appoint  some  one  to  fill  such  vacancy.  infra,  this  section.  Postmasters'  Bonds. 

The  commission  of  a  postmaster  so  appointed  10.  U.  S.  v.  Le  Baron,  19  How.  (U.  S.)  73. 

will  expire  at  the  end  of  the  next  session  of  the  11.  Removal.  —  Sterling  v.  Warden,  51  N.  H. 

Senate,  if  in  the  meantime  a  postmaster  has  217,  12  Am.  Rep.  104. 
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e.  Effect  of  Discontinuance  of  Post  Office.  —  One  who  is  post- 
master ceases  to  be  such  upon  the  discontinuance  of  the  post  office.1 

Change  in  Class  of  Office.  —  But  the  term  of  a  postmaster  does  not  expire  upon 
a  change  in  the  class  of  his  office  resulting  from  an  increase  or  decrease  of  its 
revenues.* 

2.  Salaries  and  Allowances  —  a.  Salaries  in  General.  —  Congress  has 
power  to  fix  and  control  the  salaries  of  postmasters,  and  the  amount  fixed  at 
any  one  time  may  be  added  to  or  taken  from  at  will.  And  statutes  have  been 
passed  regulating  the  matter.3  The  postmaster-general  is  authorized  to  make 
all  orders  relative  to  the  salaries  of  postmasters  under  the  statute,  and  any 
change  made  in  such  salaries  takes  effect  on  the  first  day  of  the  quarter  next 
following  the  order.4  The  compensation  of  postmasters  being  determined 
upon  the  basis  of  their  quarterly  or  yearly  receipts,  it  follows  that  if  there  are 
no  receipts  at  an  office  there  is  nothing  upon  which  to  base  the  compensation 
of  the  postmaster,  and  consequently  the  department  can  make  no  allowance 
therefor.5 

b.  Discretion  of  Postmaster-General  Where  Postmaster  Has 
Made  FALSE  RETURNS.  — An  Act  of  Congress  provides  that  "in  any  case 
where  the  postmaster-general  shall  be  satisfied  that  a  postmaster  has  made  a 
false  return  of  business,  it  shall  be  within  his  discretion  to  withhold  commis- 
sions on  such  returns,  and  to  allow  any  compensation  that,  under  the  circum- 
stances, he  may  deem  reasonable."  6  This  statute  does  not  authorize  him  to 
make  an  order  reducing  the  compensation  of  a  postmaster  after  his  accounts 
have  been  settled  and  allowed,  and  after  his  term  of  office  has  expired.7 

c.  Allowance  for  Expenses.  —  By  the  Revised  Statutes  of  the  United 
States  the  postmaster-general  is  authorized  to  allow  to  postmasters,  out  of  the 
surplus  revenue  of  their  respective  offices,  a  reasonable  sum  for  the  necessary 
cost  of  rent,  fuel,  lights,  clerks,  etc.H  The  allowance  in  these  cases  is  entirely 
within  the  discretion  of  the  postmaster-general,  and  his  action  in  granting  or 
refusing  it  is  final,  and  not  subject  to  judicial  review.9 

3.  Rights,  Duties,  and  Liabilities  —  a.  Right  to  Take  Over  Office  from 
PREDECESSOR.  —  Congress  has  delegated  to  the  postmaster-general  the  gen- 
eral superintendence  and  control  of  postmasters. 10  Acting  under  such  control, 

1.  Ware  v.  U.  S.,  4  Wall.  (U.  S.)  617.  For  the  Construction  of  Earlier  Statutes  relating 

2.  Postmaster  —  Expiration  of  Term.  —  16  Op.  to  compensation  of  postmasters,  see  U.  S.  v. 
Atty.-Gen.  18;  Wilson  v.  U.  S.,  26  Ct.  CI.  186.      McLean  95  U.  S.  750;  Postmasters'  Cases,  12 

8.  Salaries.  —  Embry  v.  U.  S.,  100  U.  S.  680.  Ct.  CI.  226;  Commissions  on  Moneys  Collecied 

As  to  salaries  of  postmasters  of  the  first,  by  Postmasters,  5  Op.  Atty.-Gen.  300. 

second,  and  third  classes,  see  Act  March  3,  5.  Ware  v.  U.  S.,  4  Wall.  (U .  S.)  617. 

1883,  c.  142,       1.  4  (22  U.  S.  Stat,  at  L.  600).  6.  Act  June  17,  1878,  c.  259  (20  U.  S.  Stat,  at 

Section  2  of  the  same  act  relates  to  salaries  L.  141);  Rev.  Stat.  U.  S.  Supp.  (1874-91)  1S6, 

of  the  postmasters  of  the  fourth  class.    And  c.  259,  §  r,  par.  2. 

see  U.  S.  v.  Wilson,  144  U.  S.  24,  affirming  26  7.  Where  Postmaster  Has  Falsified  His  Keturns. 

Ct.  CI.  186.  —  U.  S.  v.  Hutcheson,  39  Fed.  Rep.  540;  U.  S. 

4.  Act  March  3,  1883,  c.  142,  §  3  (22  U.  S.  v.  Case,  49  Fed.  Rep.  270;  Jaedicke  v.  U.  S.( 

Stat,  at  L.  600);  U.  S.  v.  Wilson,  144  U.  S.  24,  85  Fed.  Rep.  372,  56  U.  S.  App.  409;  U.  S.  v. 

affirming  26  Ct .  CI.  186.  Miller,  8  Utah  29.    See  also  U.  S.  v.  Marks, 

The  Journal  of  the  Post  Office  in  Which  Read-  (Ariz.  189S)  52  Pac.  Rep.  773. 

justments  of  Salaries  Are  Recorded  is  not  a  judi-  8.  Act  March  2,  1889  (25  U.  S.  Stat,  at  L. 

cial  record  to  which  is  to  be  ascribed  absolute  841,  c  374);  Rev.  Stat.  U.  S.,  §  3860;  Act  July 

verity.    A  mistake  in  the  date  of  an  entry  24,  18S8,  c.  702  (Rev.  Stat.  U.  S.  Supp.  (1874-91) 

may  be  shown  by  evidence  aliunde-.    Post-  600);  Rev.  Stat.  U.  S.,  §  3859. 

masters'  Cases,  12  Ct.  CI.  226.  9.  U.  S.  v.  Davis,  Deady  (U.  S.)  294,  25  Fed, 

Act  Directing  Readjustment  of  Salaries  of  Cer-  Cas.  No.  14.927. 

tain  Postmasters.  —  Act  of  March  3,  1883,  c.  119  10.  Postmasters  under  Control  of  Fostmaster-Gen- 

(22  U.  S.  Stat,  at  L.  487);  U.  S.  v.  Vilas,  124  U.  eral.  —  Rev.  Stat.  U.  S.,  §i  3829-3864;  Post- 

S.  86;  Trask  v.  Wanamaker,  21  D  C.  119.    An  masier-Gen.  v.  Early,  12  Wheal    (U.  S.)  136; 

action  cannot  be  maintained  under  this  statute  Dunlop  v.  Munroe.  1  Cranch  (C    C.)  536,  8 

to  recover  a  balance  of  salary  unpaid,  unless  Fed.  Cas.  No.  4,167;  U.  S.  v.  Chase,  29  Fed. 

a  readjustment  has  preceded  it.    Trask  v.  U.  Rep  616 

S.,  27  Ct.  CI.  330;  Birdsong  v.  U.  S.,  34  Ct.  CI.  Parol  Evidence  Cannot  Be  Given  that  One  Set  of 

437;  Ewing  v.  U.  S.,  35  Ct.  CI.  374.    See  also  Written  Instructions  from  the  postmaster-gen- 

U.  S.  v.  McLean,  95  U.  S.  750.  eral  to  postmasters  superseded  another  set  of 
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a  postmaster,  after  he  has  received  his  commission,  and  executed  and  per- 
formed the  required  preliminaries,'  is  authorized  to  take  charge  of  the  post 
office,  and  to  demand  and  receive  from  his  predecessor  in  office  the  govern- 
ment property  in  his  custody,  and  for  this  purpose  it  is  lawful  for  him  or  for 
his  assistant  acting  under  his  authority  to  enter  the  post  office,  and  if  the 
property  be  unlawfully  withheld  from  him  to  take  it  by  force,  if  necessary.2 

b.  Duty  in  Locating  and  Renting  Office.  — A  postmaster, is  bound 
to  locate  the  post  office  and  to  continue  it  at  a  place  suitable  and  reasonably 
convenient  for  the  use  of  the  public.  In  the  discharge  of  this  trust,  he  must 
exercise  his  judgment  for  the  public  benefit,  and  any  contract  by  which  this 
exercise  of  his  judgment  is  sold  for  his  private  emolument  is  against  public 
policy  and  void.3 

c.  Employment  of  Clerks  and  Letter  Carriers.  —  Acting  under  the 
control  of  the  postmaster-general,  and  in  conformity  to  the  statutes,  a  post- 
master is  the  agent  of  the  government  to  direct  the  employment  of  clerks  4 
and  letter  carriers.5 

d.  Arrangement  of  Mail  Schedules.  —  He  is  authorized,  and  it  is  his 
duty,  to  arrange  all  schedules  for  the  collection  and  delivery  of  mails,  and  so 
to  arrange  them  as  to  conform  to  the  instructions  of  the  postmaster-general.6 

e.  Duties  and  Liabilities  in  Regard  to  Mail  Matter  —  (i)  In  Gen- 
eral. —  He  is  under  obligation  to  care  for  and  distribute  the  mails  which  come 
into  his  hands.7  If  he  unlawfully  or  negligently  refuses  or  fails  to  deliver 
or  forward  such  matter,8  or  if  through  his  negligence  a  letter  containing 
money  is  stolen  from  his  office  9  or  lost,10  and  damage  or  loss  results  therefrom, 


written  instructions.  Dunlop  v.  Munroe,  7 
Cranch  (U.  S.)  242. 

1.  See  supra,  this  section,  Appointment  and 
Re  >n  oval, 

2.  This  is  so  though  the  post  office  is  part  of 
a  building  the  title  to  which  is  in  the  former 
postmaster,  who  is  in  possession  at  ihe  time 
of  entry.  Sterling  v.  Warden,  51  N.  H.  217, 
12  Am.  Rep,  80. 

3.  Spence  v.  Harvey,  22  Cal.  336,  83  Am. 
Dec.  69.  See  also  U.  S.  v.  Saylor,  31  Fed. 
Rep.  543;  U.  S.  v.  Conan,  92  Fed.  Rep.  104. 

4.  Employment  of  Clerks  in  Money-order  Depart- 
ment. —  But  unless  authorized  lo  do  so  by  ihe 
postmaster- general  a  pastmasier  cannot  em- 
ploy clerks  to  assist  him  in  the  money-order 
department  of  h;s  office,  and  pay  them  out  ot 
government  funds  in  his  hands.  U.  S.  v. 
Chase,  29  Fed.  Rep.  616. 

5.  U.  S.  v.  Post,  148  U.  S.  124;  Laurey  v.  U. 
S.,  32  Ct.  CI.  259;  Rush  v.  U.  S.,  33  Ct.  CI. 
417.  And  see  infra,  this  title,  Compensation  of 
Officers  and  Employees  in  Postal  Service  —  Letter 
Carriers. 

6.  Rush  v.  U.  S  ,  33  Ct.  CI.  417 

7.  Spinney  v.  U.  S.,  32  Cl.  CI.  397. 

Duty  to  Deliver  or  Forward  Mail  Matter.  — 
Yazoo  Citv  Post  Office  Case,  8  Op.  Any. -Gen. 
489;  Dunlop  v.  Munroe,  7  Cranch  (U.  S.)  242. 

It  is  the  duty  of  postmasters  to  deliver  let- 
ters deposited  in  the  office  for  persons  residing 
in  the  same  place.  Nevius  v.  Lansingburg 
Bank,  10  Mich.  547. 

Not  Required  to  Disseminate  Printed  Matter 
Tending  to  Promote  Insurrection.  —  Yazoo  Citv 
Post  Office  Cise.  8  Op.  Attv  -Gen.  489. 

Equity  Will  Not  Compel  Delivery  of  Letters  Re- 
lating to  Lottery.  —  Commerford  v.  Thompson, 
1  Fed   Rep  417. 

8.  Unlawful  Detention  of  Mail  Matter.  —  Teal 
v.  Felton,  12  How.  (U.  S.)  284,  affirming  1  N. 


Y.  537,  49  Am.  Dec.  352,  3  Barb.  (N.  Y.)  512; 
Dunlop  v.  Munroe,  7  Cranch  (U.  S.)  242. 

Refusal  to  Pay  Excessive  Postage.  —  It  will  not 
relieve  a  postmaster  from  liability  for  refusing 
to  deliver  mail  matter  that  the  person  to 
whom  it  was  addressed  refused  to  pay  letter 
postage  on  it,  and  that  letter  postage  was  re- 
quired to  be  paid  upon  such  matter  by  an 
order  of  the  postmaster-general,  if  such  order 
was  not  justified  by  law.  Teal  v.  Felton,  12 
How,  (U.  S.)  284,  affirming  1  N.  Y.  537,  49  Am. 
Dec.  352,  3  Barb.  (N.  Y.)  512. 

9.  Money  Stolen  through  Negligence.  —  Bolan 
v.  Williamson,  2  Bay  (S.  Car.)  551,  affirming  1 
Brev.  (S.  Car.)  181;  Coleman  v.  Frazier,  4 
Rich.  L.  (S.  Car  )  146,  53  Am.  Dec.  727. 

No  Action  Will  Lie  Against  the  Executors  or 
Administrators  of  a  deceased  postmaster  for 
money  stolen  by  a  clerk  in  his  office  from  a 
letter  deposited  therein.  Franklin  v.  Low,  1 
Johns.  (N.  Y.)  396. 

10.  Money  Lost  through  Negligence,  —  Idaho 
Gold  Reduction  Co.  v.  Croghan,  (Idaho  1899) 
56  Pac.  Rep.  164;  Maxwell  v.  MTlvoy,  2  Bibb 
(Ky.)  211;  Wiggins  v.  Hathaway,  6  Barb.  (N. 
Y.)  632;  Ford  v.  Parker,  4  Ohio  St.  576; 
Danforth  v.  Grant,  14  Vt.  283,  39  Am.  Dec. 
224;  Christy  v.  Smith,  23  Vt.  663.  See  also 
Keenan  v.  Southworth,  no  Mass.  474,  14  Am. 
Rep  613. 

Competency  of  Witness.  —  In  an  action  against 
a  postmaster  for  damges  resulting  from  the 
loss  of  mail  matter  caused  by  his  negligence, 
the  plaintiff's  clerk  who  put  the  letter  into  the 
post  office  is  a  competent  witness  for  the  plain- 
tiff. Dunlop  -1.  Munroe,  1  Cranch  (C.  C.)  536, 
8  Fed.  Cas.  No.  4,167. 

So  the  postmaster  of  the  office  at  which  the 
letter  was  deposited  is  a  competent  witness  to 
prove  that  the  letter  was  forwarded  in  due 
course  of  mail.    And  where  the  letter  was  ad- 
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he  will  be  liable  therefor  to  the  person  suffering  the  loss.1  But  a  postmaster 
is  only  held  to  ordinary  diligence  in  the  discharge  of  his  official  duties,  and 
can  only  be  made  liable  for  losses  occasioned  by  the  want  of  such  diligence.2 
And  the  burden  of  proof  is  upon  him  who  alleges  negligence  to  establish  the 
fact.3  He  must  also  show  that  he  has  suffered  some  loss  or  damage  as  the 
direct  consequence  of  the  negligence  proved.4 

An  Entry  on  the  Post  Bill  is  not  conclusive  evidence  of  the  transmission  of  a 
letter.5 

(2)  Liability  for  Negligence  or  Misfeasance  of  Clerks  or  Assistants.  —  Ordi- 
narily a  postmaster  is  not  liable  for  the  negligence  or  misfeasance  of  his  clerks 
or  assistants.6  But  he  is  so  liable  if  such  negligence  or  misfeasance  results 
from  his  own  neglect  in  not  properly  superintending  them  in  the  discharge  of 
their  duties.7  A  postmaster,  however,  is  exempt  from  liability  for  the  negli- 
gence or  misfeasance  of  his  clerks  or  assistants  only  in  cases  where  they  are 
appointed  in  pursuance  of  some  law  expressly  authorizing  it,  so  that,  by  virtue 
of  the  law  and  the  appointment,  the  appointees  become  in  some  sort  public 
officers  themselves.  If  a  postmaster  employs  a  clerk  or  assistant  without 
express  authority  to  do  so,  and  pays  him  out  of  his  own  salary  or  means,  he 
will  be  liable  for  his  negligence  or  misfeasance.8  So  if  a  postmaster  permits 
a  person  who  has  not  been  sworn  according  to  law  to  have  the  care  and 
custody  of  the  mail  in  his  office  he  will  be  liable  for  damages  arising  from  his 
negligence  or  misfeasance.9 

(3)  Measure  of  Damages  in  Action  for  Unlawful  Detention  of  I^etter.  — In 
an  action  against  a  postmaster  for  damages  resulting  from  his  refusal  or  neglect 
to  deliver  a  letter  to  the  person  to  whom  it  is  addressed,  the  true  measure  of 
damages  is  the  loss  which  results  as  the  immediate  consequence  of  the 
nondelivery.10 

(4)  furisdiction  of  Action  Against  Postmaster  for  Negligence  or  Misfeasance. 
—  A  state  court  has  jurisdiction  of  an  action  by  an  individual  against  a  post- 
master for  damages  resulting  from  his  negligence  in  the  discharge  of  his 
official  duties,11  or  from  his  unlawful  refusal  to  deliver  a  letter  to  the  person 
to  whom  it  is  addressed.18 

dressed  to  an  agent  of  the  plaintiff  for  the  Unlawfully  Detained.  —  Teall  v.  Felton,  3  Barb, 
plaintiff's  benefit,  such  agent  is  a  competent      (N.  Y.)5I2. 

witness  to  prove  that  he  never  received  the  5.  Dunlop  v.  Munroe,  7  Cranch  (U.  S.)  242. 
letter  from  the  post  office.  Christy  v.  Smith,  6.  Negligence  or  Misfeasance  of  Clerks  or  As- 
23  Vt.  663.  sistants.  —  Dunlop  v.  Munroe,  7  Cranch  (U.  S  ) 

Evidence  Held  Admissible  in  Action  for  Loss  of  242;  Raisler  v.  Oliver,  97  Ala.  710,  38  Am.  St. 
Money.  —  Ford  v.  Parker,  4  Ohio  St.  576.  Rep.  213;  Keenan  v.  Southworth,  no  Mass. 

1.  Instructions  of  Postmaster-General.  —  In  an  474,  14  Am.  Rep.  613;  Schroyer  v.  Lynch,  8 
action  against  a  postmaster  for  damages  re-  Watts  (Pa.)  453;  Bolan  v.  Williamson,  2  Bay 
suiting  from  his  negligence  the  instructions  of  (S.  Car.)  551.  See  also  Wiggins  v.  Hathawav, 
the  postmaster-general  to  postmasters  may  be  6  Barb.  (N.  Y.)  632.  But  see  Coleman  v. 
given  in  evidence.  Dunlop  v.  Munroe,  1  Frazier,  4  Rich.  L.  (S.  Car.)  146,  53  Am.  Dec. 
Cranch  (C.  C.)  536.  8  Fed.  Cas.  No.  4,167.  727. 

2.  Degree  of  Diligence  Required.  —  Dunlop  v.  7.  Dunlop  v.  Munroe,  7  Cranch  (U.  S.)  242; 
Munroe,  I  Cranch  (C.  C.)  536,  8  Fed.  Cas.  No.  Raisler  v.  Oliver,  97  Ala.  710,  38  Am.  St.  Rep. 
4,167;  Raisler  v.  Oliver,  97  Ala.  710,  38  Am.  213;  Bishop  v.  Williamson,  n  Me.  495; 
St.  Rep.  213;  Wiggins  v.  Hathaway,  6  Barb.      Schroyer  v.  Lynch,  8  Watts  (Pa.)  453. 

(N.  Y.)  632;  Danfotth  v.  Grant,  14  Vt.  283,  39  8.  Raisler  v.  Oliver,  97  Ala.  710,  38  Am.  St. 
Am.  Dec.  224.  Rep.  213;  Christy  v.  Smith,  23  Vt.  663. 

3.  Burden  of  Proving  Negligence.  —  Dunlop  v.  9.  Bishop  v.  Williamson,  n  Me.  495;  Christy1 
Munroe,  1  Cranch  (C.  C.)  536,  8  Fed.  Cas.  No.      v.  Smith,  23  Vt.  663. 

4,167;  Raisler  v.  Oliver,  97  Ala.  710,  38  Am.         10.  Bishop  v.  Williamson,  11  Me.  495. 

St.  Rep.  213;  Wiggins  v.  Hathaway,  6  Barb.        11.  Jurisdiction  of  State  Courts. — Rev.  Stat.  I". 

(N.  Y.)  632.  S.,§  3833;  Raisler  v.  Oliver  97  Ala.  710,  3S 

4.  Must  Show  Damages  as  Direct  Result  of  Am.  St.  Rep.  213;  Ford  v.  Parker,  4  Ohio  St. 
Negligence. —  Dunlop  v.  Munroe,  7  Cranch  (U.  576;  Coleman  v.  Frazier,  4  Rich.  L.  (S.  Car.) 
S.)  242;  Raisler  v.  Oliver,  97  Ala.  710,  38  Am.      146,  53  Am.  Dec.  727. 

St.  Rep.  213;  Wiggins  v.  Hathaway.  6  Barb.  12.  Teal  v.  Felton,  12  How.  (U.  S.)  284.  affii  r,i- 
(N.  Y.)  632;  Christy  v.  Smith.  23  Vt.  663.  ing  1  N.  Y.  537,  49  Am.  Dec.  352,  3  Barb.  (N. 

Plaintiff  Must  Establish  Title  to  Mail  Matter     Y.)  512. 
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Criminal  Liability  — The  unlawful  detention  of  mail  matter  by  a  postmaster 
is  a  criminal  offense.1 

/.  Publication  of  List  of  Nondelivered  Letters. — The  Revised 
Statutes  of  the  United  States  authorize  the  postmaster-general  to  direct  the 
publication  in  a  newspaper  of  the  list  of  nondelivered  letters  at  any  post  office.8 

g.  Duties  in  Regard  to  Public  Money  and  Property  —  (i)  In  Gen- 
eral. —  It  is  the  duty  of  a  postmaster  to  care  for  and  properly  account  to  the 
post  office  department  for  all  public  money  and  property  which  he  receives 
in  his  official  capacity.3 

(2)  Duty  to  Keep  Safely  and  Deposit  Properly  Public  Money.  —  The  Revised 
Statutes  of  the  United  States  provide  specifically  for  the  safekeeping  by  the 
postmasters  of  all  public  moneys  collected  by  them  until  the  same  are  ordered 
by  the  postmaster  general  to  be  transferred  or  paid  out.4 

Surplus  Money-order  Funds  must  be  deposited  in  the  government  depository 
designated  and  must  be  remitted  thereto  in  the  manner  prescribed  by  the 
rules  and  regulations  of  the  post-office  department,  and  if,  in  making  such 
remittance,  the  postmaster  fails  to  comply  with  the  regulations  relating  thereto, 
he  will  be  required,  if  the  money  is  lost,  to  make  good  the  amount.5 

The  Postmaster-General  May  Amend  or  Modify  the  Existing  Regulations  upon  the  subject 
of  such  remittances,  but  such  amendment  or  modification  will  have  no  retro- 
active effect.  The  liability  of  a  remitting  postmaster  in  case  of  loss  is  to  be 
determined  with  reference  to  the  regulations  in  force  at  the  time  the  loss 
occurred.0 

It  13  the  Duty  of  a  Postmaster  as  Agent  of  the  postmaster-general,  when  directed 
by  him  to  do  so,  to  keep  safely  the  money  collected  by  himself  and  by  other 
postmasters  of  near-by  offices.7 

(3)  Duty  to  Render  Account  of  All  Money  Received.  —  It  is  provided  by  the 
Revised  Statutes  that  every  postmaster  shall  render  to  the  postmaster-general, 
under  oath,  and  in  such  form  as  the  latter  shall  prescribe,  a  quarterly  account 
of  all  moneys  received  by  him  or  at  his  office,  and  that  whenever  he  shall 
neglect  to  do  so  for  one  month  after  the  time,  he  and  his  sureties  shall  forfeit 
and  pay  double  the  amount  of  the  gross  receipts  at  his  office  during  any  pre- 
vious or  subsequent  equal  period  of  time.8    The  United  States  may  sue  a 

1.  See  infra,  this  title,  Postal  Crimes  and  with  the  amount  of  any  remittances  of  money- 
Offenses — Unlawful  Detention  of  Mail  Matter  order  funds  made  by  them  incompliance  with 
—  Detention  by  Postmaster  in  His  Office.  the    instructions    of    the  postmaster-general 

2.  Publication  of  Nondelivered  Letters.  —  Rev.  which  shall  have  been  lost  or  stolen  while  in 
Stat.  U.  S.,  §  3930.  transit  by  mail  from  the  office  of  the  remitting 

No  action  will  lie  in  behalf  of  the  publishers  postmaster  to  the  office  designated  as  his  de- 

of  a  newspaper,  against  a  postmaster,  for  a  pository."    Loss  of  Money-Order  Funds,  18 

breach  of  duty   in    refusing  to  receive  the  Op.  Atty.-Gen.  369. 

proofs  offered  by  thern  in  regard  to  the  circula-  6.  Loss   of   Money-Order    Funds,    18  Op. 

tion  of  their  paper,  and  to  give  them  the  pub-  Atty.-Gen.  369. 

lishing  of  the  list  of  letters  remaining  in  the  7.  Boody  v.  U.  S.,  1  Woodb.  &  M.  (U.  S.) 

post  office  as  required  by  this  statute  and  the  150. 

instructions  of  the  postmaster-general  made  8.  Rev.  Stat.  U.  S.,  3843-3845. 

in  pursuance  thereof.  Strong  v.  Campbell,  11  The  Obligation  to  Render  an  Account  under  this 

Barb.  (M.  Y.)  135;  Fosters  v.  McKibben,  14  statute  is  as  incumbent  upon  a  postmaster 

Pa.  St.  168;  even  though  the  postmaster  in  so  who  leaves  office  in  the  middle  of  a  quarter 

refusing  was  actuated  by  malice,  Fosters  v.  as  it  is  upon  one  who  remains  in  office  until 

McKibben,  14  Pa.  St.  168.  the  end  of  a  quarter.    U.  S.  v.  Roberts,  9 

3.  Spinney  v.  U.  S.,  32  Ct.  CI.  397.  How.  (U.  S.)  501. 

4.  Rev.  Stat.  U.  S.,  §§  3846-3848.  Proper  Mode  of  Computing  Damages.  —  U.  S.  v. 
Before  the  Enactment  of  These  Provisions  it  was  Roberts,  9  How.  (U.  S.)  501. 

held  that  a  postmaster  was  not  bound  to  keep  Where  a  Person  Having  An  Account  Against 

money  received  for  postage  distinct  from  his  the  Post-office  Department  for  carrying  the  mail, 

own,  not  to  deposit  it  specifically  in  the  name  presented  the  same,  receipted  by  him,  to  a 

of  the  United  Slates.    Trafton  v.  U.  S.  3  Story  postmaster,  who  gave  him  a  receipt  therefor, 

(U.  S  )  646.  24  Fed.  Cas.  No.  14,135.  agreeing  to  forward  the  same  to  the  depart- 

5.  This  Liability  Was  Not  Changed  by  the  Act  ment  and  to  pay  the  amount  to  him  if  paid  by 
of  Congress  of  March  17,  1882,  which  authorized  the  department,  it  was  held  that  an  action 
the  postmaster-general  " to  credit  postmasters  would  lie  against  the  postmaster    upon  his 
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postmaster  for  a  balance,  claimed  to  be  due  from  him,  before  a  justice  of  the 
peace,  if  the  amount  claimed  is  within  the  jurisdiction  of  the  justice.1 

As  the  Statute  of  Limitations  does  not  run  against  the  United  States,3  it  follows 
that  an  action  by  the  United  States  against  a  postmaster  for  a  balance 
claimed  to  be  due  from  him  cannot  be  barred  thereby.3 

(4)  Duty  to  Account  for  Stamps  Received.  —  When  stamps  are  sent  to  a 
postmaster  by  mail,  they  are  charged  against  him  at  the  time  they  are  sent, 
and  the  presumption  is  that  he  received  them.  If  he  demands  a  credit  on 
the  ground  that  he  never  got  them,  he  should  be  required  to  repel  the  pre- 
sumption by  his  own  oath  at  least,  and  by  all  the  other  proof  which,  in  the  par- 
ticular case,  he  can  produce.  But  if  the  postmaster-general  is  satisfied  that 
they  never  reached  him,  he  ought  to  have  the  credit.  His  legal  responsibility 
for  stamps  does  not  actually  begin  until  he  has  them  in  his  hands.  If  he 
asserts  that  he  returned  stamps  to  the  department  which  never  came  there, 
and  proves  that  he  mailed  them,  he  entitles  himself  to  a  credit;  but  he 
should  be  held  to  strict  proof  of  this  by  something  stronger  than  his  own  oath. 
He  should  have  credit  for  stamps  which  he  is  charged  with,  when  he  can  show 
that  they  were  destroyed  without  any  fault  of  his  own  before  he  sold  or  used 
them.  But  if  the  stamps  should  be  stolen  or  lost,  and  get  into  the  hands  of 
those  who  may  use  them,  and  thus  deprive  the  government  of  so  much 
revenue,  the  postmaster  should  be  held  for  them.  And  if  he  destroys  them 
by  his  own  wanton  act,  or  negligently  suffers  them  to  be  destroyed,  he  is 
answerable.4 

(5)  Duty  to  Keep  Securely  Blank  Money-order  Forms.  —  It  is  the  duty  of  a 
postmaster  to  keep  his  stock  of  blank  money-order  forms  in  his  own  cus- 
tody, under  lock  and  key,  in  some  place  of  security  to  which  unauthorized 
persons  cannot  have  access.  Should  he  not  do  so,  he  is  responsible  for  any 
loss  which  the  department  may  suffer  arising  from  fraud  made  possible 
through  a  disregard  of  this  duty.5 

(6)  Duty  to  Turn  Over  Public  Property  to  Successor.  —  Upon  the  expira- 
tion of  his  term  of  office  or  upon  his  removal  it  is  the  duty  of  a  postmaster  to 
turn  over  to  his  successor  in  office  all  the  public  property  in  his  custody.6 

h.  Postmasters'  Bonds  —  (1)  Text  of  Statute  Relating  Thereto.  —  The 
Revised  Statutes  of  the  United  States  provide  that  every  postmaster,  before 
entering  upon  the  duties  of  his  office,  shall  give  bond,  with  good  and  approved 
security,  and  in  such  penalty  as  the  postmaster-general  shall  deem  sufficient, 
conditioned  for  the  faithful  discharge  of  all  duties  and  trusts  imposed  on  him 
either  by  law  or  the  rules  and  regulations  of  the  department;  and  that  where 
an  office  is  designated  as  a  money-order  office,  the  bond  shall  contain  an 
additional  condition  for  the  faithful  performance  of  all  duties  and  obligations 
in  connection  with  the  money-order  business.7 

(2)  When  Bond  Becomes  Binding  Contract.  —  A  bond  so  given  does  not 

receipt  and  undertaking,  on  its  being  shown  6.  Regulations  of  the  Post-Office  Depart- 
that  he  had  received  the  money  from  the  de-  ment,  §  1243  (Postal  Laws  and  Regulations, 
partment,  or  that  that  ilem  in  his  accounts  had  1902,  §  998);  U.S.  v.  Barker,  (C.  C.  A.)  100 
been  audited  and  placed  to  his  credit,  without  Fed.  Rep.  34;  U.  S.  v.  Kennard,  (C.  C.  A.) 
regard  to  the  general  state  of  the  accounts  101  Fed.  Rep.  39. 

between  him  and  the  department.    Haddock  v.  6.  Sterling  v.  Warden,  51  N.  H.  217,  12  Am. 

Kelsey,  3  Barb.  (N.  Y.)  too.  Rep.  80. 

But  No  Action  Lies  Against  a  Postmaster  upon  7.  Rev.  Stat.  U.  S.,  §  3834. 

an  Unaccepted  Draft  upon  him  from  the  post-  Under  the  Act  of  April  30,  1810,  c.  262,  29, 

office   department   in    favor   of   the   holder.  42,  the  postmaster-general  had  authority  to 

Goodwin  v.  Hazzard,  1  Ind.  514.  take  bonds  from  deputy  postmasters  to  secure 

1.  Rev.  Stat.  U.  S.,  §  3833;  McNamee  v.  U.  the  payment  of  money  due  or  which  might 
S.,  11  Ark.  148.  become  due  from  them  to  the  United  States. 

2.  See  the  title  Limitation  of  Actions,  vol.  Postmaster-Gen.  v.  Early,  12  Wheal.  (U.  S.) 
19,  p.  188.  136;  Postmaster-Gen.  v.  Rice,  Gilp.  (U.  S.)  554: 

3.  McNamee  r.  U.  S.,  n  Ark.  148.  Postmaster-Gen.  v.  Reeder,  4  Wash.  (U.  S.) 

4.  Liability  of  Postmasters  for  Stamps,  9  678,  19  Fed.  Cas.  No.  11,311. 
Op.  Atty.-Gen.  105. 
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constitute  a  binding  contract  until  approved  and  accepted  by  the  postmaster- 
general.  Such  acceptance  need  not  be  proved  by  direct  or  express  evidence. 
The  reception  and  detention  of  the  bond  for  a  considerable  time,  without 
objection,  is  sufficient  evidence  of  its  acceptance;  and  the  fact  that  it  is 
returned  for  the  purpose  of  obtaining  an  additional  surety  affords  no  proof 
that  it  had  not  been  accepted;  nor  does  it  amount  either  to  a  surrender  or 
to  a  canceling  of  it.1 

(3)  To  Whom  Bond  Must  Be  Made.  — A  postmaster's  bond  is  required  to 
be  made  to  the  United  States,8  and  unless  authorized  by  statute  a  private 
person  cannot  bring  suit  thereon  to  recover  moneys  that  came  into  the  hands 
of  the  postmaster  in  his  official  capacity,  and  were  lost  through  his  neglect  or 
wrongful  act.3 

(4)  Liability  of  Postmaster  and  His  Sureties  upon  Bond  —  (a)  In  General.  — 
The  legal  effect  of  a  postmaster's  bond,  made  in  conformity  with  the  statute, 
is  that  he  and  his  sureties  will,  within  the  amount  of  the  penalty  of  the  bond,4 
pay  the  actual  loss  which  the  government  may  sustain  by  reason  of  his  failure 
thereafter  to  discharge  his  duties  faithfully.5  There  is  no  liability  under  such 
a  bond  for  a  loss  which  cannot  be  traced  to  any  delinquency  on  the  part  of 
the  postmaster  in  the  discharge  of  his  official  duties  or  obligations.6 

(b)  For  Noncompliance  with  Orders  of  Postmaster-General.  —  The  sureties  on  such  a 
bond  are  liable  for  noncompliance  by  the  postmaster  with  the  valid  orders  of 
the  postmaster-general  though  issued  after  the  date  of  the  bond.7 

(c)  For  Public  Funds  Received  and  Not  Turned  Over  —  aa.  In  General.  —  The  post- 
master and  his  sureties  are  liable  upon  a  bond  made  in  conformity  with  the 
statute  for  moneys  collected  by  the  former  in  his  official  capacity,  and  which 
he  has  failed  or  refused  to  turn  over  to  the  United  States.8  So  where  a  post- 
master has  made  false  returns  of  business  he  and  his  sureties  are  liable  for 
the  money  fraudulently  withheld.9    But  for  a  shortage  in  the  postmaster's 


1.  Postmasier-Gen.  v.  Norvell,  Gilp.  (U.  S.) 
106,  19  Fed.  Cas.  No.  11,310. 

2.  Rev.  Stat.  U.  S  ,  §403;  Idaho  Gold  Reduc- 
tion Co.  v.  Croghan,  (Idaho  1899)  56  Pac. 
Rep.  164. 

3.  Idaho  Gold  Reduction  Co.  v.  Croghan, 
(Idaho  1899)  5°  Pac  ReP-  io4- 

4.  In  an  Action  Against  a  Surety  on  a  post- 
master's bond  the  judgment  cannot  exceed  the 
penalty  of  the  bond.  Interest  on  the  penalty 
is  not  recoverable.  Lawrence  v.  U.  S.,  2 
McLean  (U.  S  )  5S1.  15  Fed.  Cas.  No.  8,145. 

5.  legal  Effect  of  Bond.  —  Boody  v.  U.  S.,  r 
Woodb  &  M.  (U.  S.)  150;  U.  S.  v.  Saylor,  31 
Fed.  Rep.  543;  Jaedicke  v.  U.  S.,  85  Fed.  Rep. 
372,  56  U.  S.  App.  409;  U.  S.  v.  Barker,  (C. 
C.  A.)  100  Fed.  Rep.  34;  U.  S.  v.  Swan,  8  N. 
Mex.  401. 

Sureties  Liable  for  Loss  Resulting  from  Robbery 
Committed  by  Postmaster.  —  U.  S.  v.  Jones,  36 
Fed.  Rep.  759. 

Property  Surrendered  to  Confederate  Govern- 
ment.—  A  postmaster  and  his  sureties  are 
liable  on  his  bond  for  property  of  the  post- 
office  department,  surrendered  by  the  post- 
master to  the  Confederate  government,  unless 
such  surrender  was  made  under  the  coercion 
of  armed  force.  U.  S.  v.  Morrison,  Chase  (U. 
S.)  521,  26  Fed.  Cas.  No.  15,817. 

6.  U.  S.  v.  Swan,  8  N.  Mex.  401. 

Money  Embezzled  by  Money-order  Clerk.  — 
Where  a  postmaster's  bond  was  conditioned 
for  the  payment  of  all  moneys  that  might 
"come  into  his  hands  from  money-orders 
issued  by  him,"  it  was  held  that  the  words 


"come  into  his  hands"  meanl  come  into  his 
official  custody,  and,  therefore,  thai  the  bond 
covered  moneys  received  and  embezzled  by  a 
money-order  clerk,  and  this,  though  the 
tenure  of  office  of  such  clerk  was  under  the 
Civil  Service  Act.  Bryan  v.  U.  S.,  (C.  C. 
A.)  90  Fed.  Rep.  473,  affirming  82  Fed.  Rep. 
290. 

7.  Boody  v.  U.  S.,  1  Woodb.  &  M.  (U.  S.) 
150,  3  Fed.  Cas.  No.  1,636. 

8.  Moneys  Collected  and  Not  Turned  Over.  — 
Locke  v.  Postmaster-Gen..  3  Mason  (U.  S.) 
446,  15  Fed.  Cas.  No.  8,441;  U.  S.  v.  Kennard, 
(C.  C.  A.)  101  Fed.  Rep.  39;  U.  S.  v.  Norton, 
(C.  C.  A.)  107  Fed.  Rep.  412. 

9.  U.  S.  v.  Dumas,  149  U.  S.  278;  U,  S.  v. 
Marks,  (Ariz.  1898)  52  Pac.  Rep.  773. 

Rent  of  Post-office  —  Receiving  Secret  Rebate 
and  Subletting.  —  U.  S.  v.  Saylor,  31  Fed.  Rep. 
543. 

Order  of  Postmaster- General  Not  Conclusive.  — 

U.  S.  v.  Dumas,  149  U.  S.  278.  287;  Jaedicke 
v.  U.  S.,  85  Fed.  Rep.  372,  56  U.  S.  App.  409; 
U.  S.  v.  Marks,  (Ariz.  1898)  52  Pac.  Rep. 
773- 

Indebtedness  of  Postmaster  —  Admission  as  Evi- 
dence of  Transcript  from  Books  of  Post-office 
Department.  —  Lawrence  v.  U.  S.,  2  McLean 
(U.  S.)  581,  15  Fed.  Cas.  No.  8,145;  U.  S.  v. 
Hodge,  13  How.  (U.  S.)  478;  U.  S.  v.  Dumas, 
149  U.  S.  278,  287. 

Admission  as  Evidence  of  Certified  Statement  of 
Settled  Account  under  Act  of  March  3,  1825. 
Postmaster-Gen.  v.  Rice,  Gilp.  (U.  S.)  554,  16 
Haz.  Reg.  (Pa.)  18,  19  Fed.  Cas.  No.  11,312. 
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accounts  happening  before  the  bond  was  given,  the  sureties  thereon  are  not 
liable.1 

Even  Though  a  Postmaster's  Account  Has  Been  Fully  Adjusted  and  Paid  the  government 
may,  if  it  be  discovered  that  the  account  was  fraudulent,  recover,  in  an  action 
on  the  postmaster's  bond,  the  money  so  fraudulently  obtained;  but  only 
upon  proper  proof  of  the  fraud.2  Recovery  cannot  be  had  on  the  mere  cer- 
tificate of  the  postmaster-general  of  fraudulent  returns,  and  the  restated 
account  of  the  department,  without  other  evidence.3 

bb.  For  Money-order  Funds.  —  Although  a  postmaster's  bond,  in  other  respects 
conforming  to  the  statute,  does  not  contain  the  additional  condition  thereby 
required  for  the  faithful  performance  of  all  duties  and  obligations  in  connec- 
tion with  the  money-order  business,4  the  postmaster  and  his  sureties  are 
nevertheless  liable  for  money-order  funds  misappropriated  by  the  former,  as 
such  additional  condition  is  merely  cumulative,  the  duty  to  account  for  money- 
order  funds  being  included  in  the  obligation  to  discharge  faithfully  all  duties 
and  trusts  imposed  either  by  law  or  by  the  rules  and  regulations  of  the 
department.5 

(d)  Credits  Allowed  in  Suit  on  Bond.  —  In  an  action  on  the  bond  of  a  postmaster, 
claims  for  credit  may  be  set  up  as  matter  of  defense,6  but  evidence  in  sup- 
port of  such  claims  will  not  be  admitted  unless  they  have  been  submitted  to 
the  accounting  officers  of  the  treasury  and  have  by  them  been  disallowed  in 
whole  or  in  part,'  or  unless  it  be  proved  to  the  satisfaction  of  the  court  that 
the  defendants  are  in  possession  of  vouchers  not  before  in  their  power  to 
procure,  and  that  they  were  prevented  from  exhibiting  to  the  proper  officers 
a  claim  for  the  credits  by  absence  from  the  United  States  or  by  unavoidable 
accident.8  The  rejection  of  such  claims  by  the  accounting  officers  justifies 
no  presumption  against  them.® 

(e)  Liabilities  Where  Successive  Bonds  with  Different  Sureties  Are  Given.  —  In  the  absence 
of  statutory  provision  to  the  contrary,  if  a  postmaster  gives  successive  official 
bonds  with  different  sureties,  covering  different  periods  of  time,  his  payments 
to  the  department  must  be  so  appropriated  as  to  give  each  bond  credits  for 
the  moneys  respectively  due,  collected  and  paid  under  it,  and  consequently 
moneys  received  subsequently  to  the  execution  of  the  last  bond  cannot, 
before  its  discharge,  be  applied  to  the  payment  of  an  indebtedness  that 
accrued  while  the  former  bond  was  in  force.10  But  under  the  Revised  Stat- 
utes of  the  United  States,  whenever  any  postmaster  is  required  to  execute  a 
new  bond,  all  payments  by  him  after  the  execution  of  such  new  bond  may,  if 
the  postmaster-general  or  the  sixth  auditor  deem  it  just,  be  applied  first  to 
discharge  any  balance  which  may  be  due  from  such  postmaster  under  his  old 
bond.11 

1.  Lawrence  v.  U.  S.,  2  McLean  (U.  S.)  581,  contractor  without  receiving  credit  therefor. 
15  Fed.  Cas.  No.  8,145;  U.  S.  v.  Van  Stein-      U.  S.  v.  Roberts,  9  How.  (U.  S.)  501. 

berg,  77  Fed.  Rep.  860.  7.  Claims  for  Credit  Must  Be  Submitted  to  Ac- 

2.  U.  S.  v.  Hutcheson,  39  Fed.  Rep.  540.  counting  Officers  of  Treasury.  —  Rev.  Slat.  1  .  S., 

3.  U.  S.  v.  Case,  49  Fed.  Rep.  270;  U.  S.  v.  §§951,952;  Wate  v.  V .  S.,  4  Wall.  (U.  S.)  617; 
Miller,  8  Utah  29.  U.  S.  v.  Davis,  Deady  (U.  S.)  295,  25  Fed.  Cas. 

4.  See  supra,  this  subdivision,  Text  of  Statute  No.  14,927;  U.  S.  v.  Barnard,  1  Ariz.  319;  U. 
Relating  Thereto.  S.  v.  Swan,  8  N.  Mex.  401. 

5.  Grady  v.  U.  S.  (C.  C.  A.)  98  Fed.  Rep.  8.  What  Will  Excuse  Prior  Presentation  to  Ac- 
238;  Weeks  v.  U.  S.,  2  Indian  Ter.  162.  counting  Officers. —  Rev.  Stat.  U.  S.,      951,  952; 

As  to  the  duty  of  a  postmaster  to  account  Ware  v.  U.  S.,  4  Wall.  (U.  S  )  617;  U.  S.  v. 
for  money-order  funds,  see  supra,  this  section,      Barnard,  1  Ariz.  319. 

Rights,  Duties,  and  Liabilities  —  Duties  in  Re-  9,  Eejection  of  Claims  Justifies  No  Presumption 
gard  to  Pit! lie  Money  and  Property.  Against  Them.  —  U.  S.  v.  Davis,  Deady  (U.  S.) 

6.  Payment  Made  to  a  Contractor  by  the  Surety  294,  25  Fed.  Cas.  No.  14,927;  U.  S.  v.  Swan, 
of  a  Postmaster  in  behalf  of  the  postmaster,      8  N.  Mex.  401. 

where  it  is  made  in  a  manner  contrary  to  that         10.  Successive  Bonds  with  Different  Sureties. — 
prescribed  by  the  postmaster-general,  will  not      Postmaster-Gen.  v.  Norvell,  Gilp.  (U.  S.)  106. 
be  allowed  as  a  credit  in  an  action  on  the  post-      But  see  Postmaster-Gen.  v    Furber,  4  Mason 
master's  bond,  where  the  government  in  igno-     (U.  S.)  333,  19  Fed.  Cas.  No.  11,308. 
ranee  of  such  payment  has  settled  with  the         11.  Rev.  Stat.  U.  S.,  §  3835. 
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(f)  How  Long  Liability  Continues.  —  In  the  absence  of  any  statutory  provision  on 
the  subject  or  any  express  limitation  in  the  contract  itself,  the  liability  of  the 
sureties  on  a  postmaster's  bond  continues  as  long  as  the  postmaster  continues  in 
office  under  the  appointment  or  commission  which  placed  him  in  office  at  the 
time  the  bond  was  given.1  And  under  the  express  provisions  of  the  Revised 
Statutes  of  the  United  States  8  the  liability  of  a  postmaster  and  his  sureties 
on  his  bond  continues  until  the  expiration  of  the  postmaster's  commission 
and  until  his  successor  has  been  duly  appointed  and  qualified  and  has  taken 
possession  of  the  office;3  except  that  in  cases  where  there  is  a  delay  of 
sixty  days  in  supplying  a  vacancy,  the  sureties  may  terminate  their  responsi- 
bility by  giving  notice,  in  writing,  to  the  postmaster-general,  such  termina- 
tion to  take  effect  ten  days  after  sufficient  time  shall  have  elapsed  to  receive  a 
reply  from  him.4  After  the  postmaster's  commission  has  expired  the  sureties 
may  lawfully  assume  possession  of  the  post  office  and  the  government  prop- 
erty therein  and  depute  one  of  their  number,  or  another  person,  as  acting 
postmaster,  to  perform  the  duties  of  the  office  until  a  successor  is  appointed 
and  takes  possession.5  But  the  postmaster-general  may,  when  the  exigencies 
of  the  service  require  it,  place  the  office  in  charge  of  a  special  agent  until  the 
vacancy  can  be  regularly  filled;  and  when  such  special  agent  has  taken  charge 
of  the  office,  the  liability  of  the  sureties  will  cease.0 

({*)  Release  or  Discharge  from  Liability.  —  Where  the  undertaking  of  the  sureties 
on  a  postmaster's  bond  is  general  that  the  postmaster  will  pay  over  to  the 
postmaster-general  all  moneys  that  shall  come  to  his  hand  for  postage,  they 
will  not  b^  discharged  therefrom  by  a  subsequent  increase  in  the  rate  of  post- 
age.7 Nor  will  the  giving  of  a  new  bond  by  a  postmaster  discharge  his  sure- 
ties under  the  old  bond  for  the  past  or  subsequent  defaults  of  the  principal, 
unless  such  new  bond  is  given  under  a  statute  which  declares  in  terms,  or  by 
just  construction,  that  it  shall  have  that  effect.8  The  neglect  of  the  post- 
mister-general  to  sue  for  a  balance  due  by  a  postmaster  within  the  time  pre- 
scribed by  law,  even  if  he  is  thereby  rendered  personally  chargeable  with  such 
balance,  is  not  a  discharge  of  the  postmaster  or  of  the  sureties  upon  his  bond.9 
Nor  will  an  order  from  the  Post-office  Department,  directing  the  postmaster 
to  retain  the  balance  due  by  him  until  drawn  for  by  the  general  post  office, 
release  him  or  his  sureties  from  liability.10  The  laches  of  the  officers  of  the 
government  in  disclosing  the  defalcations  of  a  postmaster,  or  his  continuance 
in  office  after  the  discovery  of  his  unfaithfulness,  will  not  release  the  sureties 
on  his  bond  from  liability  on  account  of  his  subsequent  misconduct.11 

(h)  Limitation  of  Actions.  —  If  on  the  settlement  of  the  account  of  a  postmaster 

1.  Postmasier-Gen.  v.  Reeder,  4  Wash.  (U.  vision  apply  to  (he  case  of  suspension  of  a 
S.)  678,  19  Fed.  Cis.  No.  11,311.  postmaster  by  the  President    under  section 

2.  U.  S.  Rev.  Stat.,  §  3836.  1768  of  the  Revised  Statutes.    17  Op.  Atty.-' 

3.  The  liability  on  the  bond  so  continues  as  Gen.  475. 

well  where  a  vacancy  is  caused  by  expiration  7.  Postmaster-Gen.  v.  Munger,  2  Paine  (U. 

of  commission,  as  where  it  is  caused  by  re-  S.)  189,  19  Fed.  Cas.  No.  11,309. 

moval,  suspension,  resignation,  or  death.    20  8.  Postmaster-Gen.    v.    Munger,    2  Paine 

Op.  Atty  -Gen.  447.  (U.  S.)  189,  19  Fed.  Cas.  No.  11,309;  Post- 

4.  20  Op.  Atty. -Gen.  447.  master-Gen.  v.  Reeder,  4  Wash.  (U.  S.)  678,  19 

5.  20  Op.  Atty. -Gen.  447.  Fed.  Cas.  No.  11,311. 

6.  Possession  of  Special  Agent.  —  This  pro-  9.  Dox  v.  Postmaster-Gen.  1  Pet.  (U.  S.)  318; 
vision  as  to  the  appointment  of  a  special  agent  Locke  v.  Postmaster-Gen.,  3  Mason  (U.  S.) 
applies  only  to  cases  where  a  post  office  is  446,  15  Fed.  Cas.  No.  8,441. 

vacant.    It  has  no  application  where  the  post-  10.  Postmaster-Gen  v.  Reeder,  4  Wash.  (U. 

master  still  remains  in  office.    Therefore,  the  S.)  678,   19  Fed.  Cas.  No.  11,311;  Locke  v. 

possession  of  the  office  of  a  postmaster  by  a  Postmaster-Gen.,  3  Mason  (U.  S.)  446,  15  Fed. 

special  agent  of  the  department  for  one  day,  Cas.  No.  8,441. 

while  adjusting   the  postmaster's  accounts,  11.  U.  S.  :\  Wright  1  N.  J.  L.  J.  4,  28  Fed.  Cas. 

will  not  release  the  sureties  on  the  postmaster's  No.  16,776;   Postmaster-Gen.  v.   Munger,  2 

bond  from  all  subsequent  liability.    U.  S.  v.  Paine  (U.  S.)  189,  19  Fed.  Cas.  No.  11,309; 

Wright,  t   N.  J.  L.  J.  4,  28  Fed.  Cas.  No.  Postmaster-Gen.  v.  Reeder,  4  Wash.  (U.  S.) 

16,776  678,  19  Fed.  Cas.  No.  11,311;  Jones  v.  U.  S., 

Suspension  of  Postmaster. —  Nor  does  this  pro-  18  Wall.  (U.  S.)  662. 
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it  appears  that  he  is  indebted  to  the  United  States,  and  suit  to  recover  the 
amount  of  such  indebtedness  is  not  instituted  within  three  years  after  the 
close  of  such  account,  the  sureties  on  his  bond  will  not  be  liable  for  such 
indebtedness.1 

(i)  Jurisdiction  of  Actions.  —  The  Circuit  and  District  Courts  of  the  United 
States  have  jurisdiction  of  suits  on  postmasters'  bonds,  whether  such  suits  are 
brought  in  the  name  of  the  United  States  or  of  the  postmaster-general.3 

4.  Constitutional  Inhibition  Against  Holding  State  Office.  —  The  constitutions 
of  some  of  the  United  States  provide  that  no  person  holding  any  office  of 
"profit  or  trust  under  the  authority  of  Congress"  shall  be  eligible  to  any 
appointment  in  the  legislature,  or  to  hold  any  executive  or  judiciary  office 
under  the  state.2  As  the  office  of  postmaster  is  an  office  both  of  profit  and 
trust  under  the  authority  of  Congress,  it  follows  that  in  a  state  where  such  a 
provision  is  in  force,  a  person  cannot  hold  the  office  of  postmaster  and  at  the 
same  time  hold  any  executive  or  judiciary  office  under  the  state.4 

5.  Not  Exempt  from  Road  Duty.  —  A  postmaster  is  not  exempt  from  road 
duty  imposed  upon  the  inhabitants  by  the  legislature  of  the  state  of  which  he 
is  a  citizen,  in  the  absence  of  an  Act  of  Congress  exempting  postmasters  from 
such  duty.5 

6  Liabilities  of  Deputy  Postmasters.  —  Deputy  postmasters  are  liable  for  all 
their  nonfeasances  and  misfeasances,  and  an  action  may  be  maintained  against 
them  for  all  omissions  and  neglects  in  office.6 

IV.  Compensation  of  Officers  and  Employees  in  Postal  Service —  1.  In 
General.  —  The  compensation  of  officers  and  employees  in  the  postal  service 
is  generally  fixed  by  statute.  Where  such  an  officer  or  employee  receives  a 
fixed  salary,  and  the  duties  of  his  office  or  employment  are  well  ascertained, 
he  is  not  entitled  to  any  extra  compensation,  by  way  of  commission  or  other- 
wise, for  the  performance  of  duties  coming  within  the  scope  of  his  employ- 
ment,7 in  the  absence  of  a  statute  expressly  allowing  such  extra  compensation.8 

Compensation  of  Postmasters.  —  Questions  relating  to  the  compensation  of 
postmasters  are  treated  elsewhere  in  this  title.9 

1.  Rev.  Slat.  U.  S.,  §  3838;  U.  S.  v.  Norton,  Under  the  Act  of  Congress  of  May  2,  1890, 
(C.  C.  A.)  107  Fed.  Rep  412,  giving  to  the  United  States  Court  in  the  Indian 

Under  the  Act  of  March  3,  1825,  §  3,  the  period  Territory  juiisdiction  in  ali  civil  cases  in  the 

of  limitations  of  actions  on  the  bonds  of  post-  territory,  except  those  over  which  the  tribal 

masters  was  two  years.    Postmaster-Gen.  v.  courts  have  exclusive  jurisdiction,  that  court 

Norvell,  Gilp.  (U.  S.)  106;  Postmaster-Gen.  v.  has  j  urisdiction  of  an  action  on  the  bond  of  the 

Rice,  Gilp.  (U.  S.)  554,  16  Haz.  Reg.  (Pa.)  18,  postmaster  of  an  office  in  the  territory.  Weeks 

19  Fed.  Cas.  Mo.  11,312;  Jones  v.  U.  S.,  7  How.  v.  U.  S.,  2  Indian  Ter.  162. 

(U.  S  )  681;  Boody  v.  U.  S.,  1  Woodb.  &  M.  3.  See  the  constitutions  of  the  several  states. 

(U.  S.)  150;   Postmaster  Gen.  v.  Fennell,  1  4.  McGregor  v.  Balch,  14  Vt.  428,  39  Am. 

McLean  (U.  S.)  217,  ig  Fed.  Cas.  No.  1 1,307;  Dec.  231.    In  this  case  it  was  held  that  a  per- 

U.  S.  v.  Davis,  3  McLean  (U.  S.)  483,  25  Fed.  son  could  not  hold  the  offices  of  postmaster 

Cas.  No.  14,929;  U.  S.       Kershner,  1  Bond  and  justice  of  the  peace  at  the  same  time. 

(U.  S)  432,26  Fed.  Cas.  No.  15,527;  Roddy  5.  State?'. RoadCom'rs,ChevesL.(S. Car. )2io. 

v.  U.  S.,  2  Pittsb.  (Pa.)  374,  10  Pittsb.  Leg.  J.  6.  Raisler  v.  Oliver,  97  Ala.  710,  38  Am.  St. 

(Pa.)  161,  3  Wall.  Jr.  (C.  C.)  358,  20  Fed.  Cas.  Rep.  213.    And  see  the  title  Deputy,  vol.  9, 

No.  11,990;  U.  S.  v.  Sears,  (U.  S.  Dist.  Ct.)  1  p.  384. 

Code  Rep.  (N.  Y.)  12S,  1  West  Leg.  Obs.  80,  If  a  Letter  Enclosing  Money  Is  Delivered  to 

27  Fed.  Cas.  No.  16,246.  a  Deputy   Postmaster   in    the  absence  of  ihe 

As  to  the  application  of  payments  made  by  postmaster,  and  through  his  negligence  the 

a  postmaster  where  successive  bonds  have  money  is  stolen  before  it  reaches  the  person  to 

been  given  with  different  sureties,  see  supra,  whom  it  is  addressed,  he  will  be  liable  in 

this  section,  Liabilities  Where  Successive  Bonds  damages  therefor  to  the  person  injured.  Bolan 

With  Different  Sureties  Are  Given.  v.  Williamson,  2  Bay  (S.  Car.)  551,  1  Brev.  (S. 

2.  Jurisdiction  of  Suits  on  Postmaster's  Bonds. —  Car.)  1S1. 

Act  of  March  3,  1S15,  c.  782  (see  Rei\  Stat.  7.  Extra  Compensation.  —  Brown  v.  U.  S.  9 

U.  S..      563,  629);  Postmaster-Gen.  v.  Earlv,  How.  (U.  S.)  4S7.    See  also  Gratiot  v.  U.  S., 

12  Wheat.  (U.  S.)  136;   Postmaster-Gen.  v.  4  How.  (U.  S.)  So;  U.  S.  v.  Buchanan,  8  How. 

Furber,  4  Mason  (U.  S.)  333,  19  Fed.  Cas.  No.  (U.  S.)  83. 

11,308;  Postmaster-Gen.  v.   Reeder,  4  Wash.  8.  See  infra,  this  section,  Letter  Carriers. 

(U.  S  )  678,  19  Fed.  Cas.  No.  n,3ir.  9.  See  supra,  this  title.  Postmasters  —  Salaries 

United  States  Court  in  the  Indian  Territory. —  and  Allowances. 
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2.  Clerks  and  Other  Employees  in  Post  Offices.  —  By  an  Act  of  Congress  1  the 
postmaster-general  is  required  to  classify  and  fix  the  salaries  of  clerks  and 
other  employees  attached  to  first  and  second  class  post  offices  in  conformity 
with  a  classification  prescribed  by  the  Act.8 

3.  Letter  Carriers.  —  An  Act  of  Congress  has  classified  the  carrier  service 
and  fixed  the  compensation  for  the  several  classes.3 

Eight-hour  Law.  —  A  subsequent  Act  declares  that  eight  hours  shall  consti- 
tute a  working  day,  and  provides  for  extra  pay  for  extra  work.4  'Under  this 
statute,  a  letter  carrier  is  entitled  to  compensation  for  a  day's  work  for  each 
day  of  his  employment,  whether  or  not  he  is  actively  engaged  in  postal  duties 
during  eight  hours  of  the  day.  The  department  cannot  give  him  a  deficit  of 
work  one  day  and  an  excess  another,  and  make  a  monthly  average  of  the 
number  of  hours  employed.5 

Extra  Pay.  —  But  for  any  time  in  excess  of  eight  hours  a  day  he  is  not 
entitled  to  extra  pay  unless  he  is  "  employed,"  which  means  engaged  in 
active  postal  duties;6  and  he  cannot  be  so  engaged  without  the  authority 
of  the  postmaster,  who  is  the  agent  of  the  United  States  to  direct  the 
employment  of  letter  carriers. 7 

Presumption  of  Contract.  —  If  a  postmaster  employs  a  carrier  to  work  more  than 
eight  hours  a  day,  or  if  a  carrier  in  good  faith  performs  active  postal  duties 
with  the  knowledge  and  consent  of  the  postmaster  for  more  than  eight  hours 
a  day.  a  contract  of  employment  therefor  will  be  presumed.8 

Requirements  of  Public  Service.  —  But  a  postmaster  has  no  authority  under  the 
statute  to  increase  or  diminish  the  number  of  hours  constituting  a  day's  work, 
or  to  employ  a  carrier  to  work  more  than  eight  hours  a  day,  except  as  the 
same  may  be  required  by  the  public  service.9 

Authority  of  Postmaster  as  to  Extra  Compensation.  —  The  extra  compensation  of  let- 
ter carriers  is  fixed  by  statute  and  not  by  contract,  and  a  postmaster  has 
no  authority  to  increase  or  diminish  it  or  to  take  it  away,  even  though  the 
carriers  consent  to  serve  without  compensation.10 

Regulations  of  Postmaster-General.  —  Nor  can  the  rights  of  carriers  under  this 
statute  be  taken  away  or  abridged  by  the  regulations  of  the  postmaster- 
general.11 

jurisdiction.  — ■  Letter  carriers  are  officers  of  the  United  States  within  the 
meaning  of  a  statute  which  declares  that  the  jurisdiction  of  United  States 
Circuit  and  District  Courts  "shall  not  extend  to  cases  brought  to  recover  fees, 

1.  Actof  March  2,  1889,  c.  374  (l  Supp.  Rev.  U.  S.,  33  Ct.  CI  417;  Seville  v.  U.  S.,  33  Ct. 
Stal.  679).  CI.  495;  U.  S.  v.  Langston,  85  Fed.  Rep.  613, 

2.  Clerks  and  Employees  in  Postal  Service.  —  52  U.  S.  App.  504.  See  also  U.  S.  v.  Post,  148 
19  Op.  Atty.-Gen.  324.  U.  S.  124,  affirming  27  Ct.  CI.  244. 

3.  Act  of  January  3,  1887,  §§  2,  3  (1  Supp.  7.  Employment  Must  Be  Authorized  by  the  Post- 
Rev.  Stat.  519).  master.  —  U.  S.  v.  Post,  148  U.  S.  124;  Laurey 

This  Statute  Repeals  section  3866  of  ihe  Re-  v.  U.  S.,  32  Ct.  CI.  259;  Rush  v.  U.  S.,  33  Ct. 

vised  Statutes,  which  had  previously  governed  CI.  417;  Seville  v.  U.  S.,  33  Ct.  CI.  495. 

the  salaries  of  letter  carriers.    Rush  v.  U.  S.,  Subordinates  Have  No  Authority  to  Require  Over- 

33  Ct.  CI.  417.  time  from  letter  carriers  without  the  consent  of 

Promotion.  —  Though  a  letter  carrier  serving  the  postmaster.    Seville  v.  U.  S.,  33  Ct.  CI. 

in  one  of  these  classes  or  grades  was  entitled  495. 

to  promotion  to  a  higher  grade,  he  cannot  8.  When  Contract  of  Employment  Presumed. — 

recover  the  salary  of  the  position  to  which  he  Laurey  v.  U.  S.,  32  Ct.  CI.  259;  Rush  v.  U. 

was  entitled,  if  he  was  nnt  promoted  thereto.  S.,  33  Ct.  CI.  417. 

Morey  v.  U.  S.,  35  Ct.  CI.  603.  Such  knowledge  and  consent  cannot  be  pre- 

4.  What  Constitutes  a  Day's  Work.  —  Act  May  sumed  or  implied  in  the  face  of  the  instruc- 
24,  1888(1  Supp.  Rev.  Stat.  587).  tions   of    the  post-office  department,  or  the 

5.  U.  S.  v.  Gates,  148  U.  S.  134,  affirming  27  postmaster,  of  which  the  carrier  has  notice. 
Ct.  CI.  244;  Letter-Carrier  Cases,  27  Ct.  CI.  Seville  v.  U.  S.,  33  Ct.  CI.  495. 

244;  King  v.  U.  S.,  32  Ct.  CI.  234;  Rush  v.  U.  9.  Rush  v.  U.  S.,  33  Ct.  CI.  417. 

S.,  33  Ct.  CI.  417.  10.  Rush  v.  U.  S.,  35  Ct.  CI.  224,  reversing  33 

6.  Extra  Pay.  —  King  v.  U.  S.,  32  Ct.  CI.  Ct  CI.  417. 

234;  Laurey  v.  U.  S.,  32  Ct.  CI.  259;  Rush  v.  11.  Laurey  v.  U.  S.,  32  Ct.  CI.  259. 
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salary,  or  compensation  for  official  services  of  officers  of  the  United  States."  1 
V.  What  May  Be  Carried  in  Mail  —  1.  In  General.  —  At  one  time  only 
letters,  newspapers,  magazines,  pamphlets,  and  other  printed  matter,  not 
exceeding  eight  ounces  in  weight,  were  permitted  to  be  carried  in  the  mail; 
afterwards  books  were  added  to  the  list:  and  now  small  packages  of  merchan- 
dise, not  exceeding  a  prescribed  weight,  as  well  as  books  and  printed  matter 
of  all  kinds,  are  transported  in  the  mail.2 

2.  Matter  Excluded  from  Mail  —  a.  In  General.  —  Congress  has,  however, 
excluded  certain  matter  from  the  mail.  In  doing  so  its  object  has  not  been 
to  interfere  with  the  freedom  of  the  press,  or  with  any  other  rights  of  the 
people,  but  to  refuse  mailing  facilities  to  matter  deemed  injurious  to  the 
public  safety  or  to  the  public  morals.3  And  apart  from  any  express  statutory 
authority  the  post-office  department  may  make  a  regulation  which  will  prevent 
the  service  from  being  prostituted  to  purposes  of  fraud.4 

b.  Matter  Concerning  Lotteries  and  Other  Similar  Enterprises. 
—  Congress  has  excluded  from  the  mail  matter  concerning  lotteries  and  other 
similar  enterprises  offering  prizes  dependent  upon  lot  or  chance,  or  concerning 
schemes  devised  for  the  purpose  of  obtaining  money  or  property  under  false 
pretenses.5  The  exclusion  extends  only  to  matter  known  to  concern  lotteries 
or  the  other  inhibited  enterprises  or  schemes.  Matter  merely  supposed  or 
suspected  to  concern  lotteries  cannot  be  excluded  under  this  provision.6 

c.  Obscene  Matter  and  Matter  Intended  for  Certain  Unlawful 
OR  IMMORAL  USES.  —  All  matter  that  is  obscene,  lewd,  and  lascivious,7  and 
every  article  or  thing  designed  or  intended  for  the  prevention  of  conception 
or  procuring  of  abortion,  or  intended  or  adapted  for  any  indecent  or  immoral 
use,  and  all  matter  giving  information  how  any  of  these  things  may  be 
obtained,  is  declared  by  statute  to  be  nonmailable  matter.8 

d.  Matter  Having  upon  Its  Outside  Certain  Delineations  or 
Language.  —  An  Act  of  Congress  9  provides  that  "all  matter  otherwise  mail- 
able by  law,  upon  the  envelope  or  outside  cover  or  wrapper  of  which,  or  any 
postal  card  upon  which,"  any  indecent,  libelous,  or  other  specified  "delinea- 
tions "  or  "  language  "  may  be  "written  or  printed,  or  otherwise  impressed  or 
apparent,  is  hereby  declared  nonmailable  matter,  and  shall  not  be  conveyed 

1.  U.  S.  v.  McCtory,  (C.  C.  A.)  91  Fed.  Rep.  6.  18  Op,  Any. -Gen.  306.  See  also  16  Op. 
295.  Any.  Gen.  5. 

2.  What  May  Be  Admitted  to  the  Mail.  —  Rev.  Letters  Addressed  to  Lottery  Associations  or 
Stat.  U.  S.,  §  3875  el  seq.;  Ex  p.  Jackson,  96  Lottery  Agents  can noi,  simply  because  ihey  are 
U,  S.  727.  ihus  addressed,  be  deemed  letters  concerning 

Limitations  as  to  Weight  in  Section  3879  Appli-  lotteries  and  as  such  be  excluded  under  this 

cable  Only  to  Domestic  Mail  Service.  —  19  Op.  statute.    18   Op.   Atty. -Gen.    306.    See  also 

Atty -Gen.  39;  19  Op.  Atl  v. -Gen.  513.  Commerford    v.    Thompson,    1    Fed.  Rep. 

3.  Matter  Excluded  from  Mails.  —  Ex  p.  Jack-  417. 

son,  96  U.  S.  727,  In  re  Rapier,  143  U.  S.  no;  7.  "Or"   in  the  Statute  Construed  to  Mean 

Exp.  Doran,  32  Fed.  Rep.  76;  U.  S.  v.  Males,  "And."  —  See  infra,  this  title,  Postal  Crimes 

51  Fed.  Rep.  41.  and  Offenses,  subdiv.  8.  e.  (3)  Use  of  Mail  to 

4.  9  Op  Atty. -Gen.  454;  12  Op.  Atty. -Gen.  Disseminate  Obscene  Matter  —  Elements  of  Of 
399.  fcnse.    And  see  generally  the  title  Obscenity, 

5.  Matter  Concerning  Lotteries  and  Other  Like  vol.  21,  p.  759. 

Enterprises.  —  Rev.    Stat.    U.    S.,  §   3894   as  8.  Act  of  Sept.  26,  1888,  c.  1039,  §  2  (1  Supp. 

amended  by  the  Act  of  Sept.  19,  1890(1  Supp.  Rev.  Stat.  621),  amending  section  3893  of  the 

Rev.  Stat.  803);  15  Op.  Atly.-Gen.  203;  17  Op.  Revised  Statutes,  as  amended  by  the  Act  of 

Atty. -Gen.  77;  17  Op.  Atty. -Gen.  624:  18  Op.  July  12,  1876. 

Atty. -Gen.  306;  Ex  p.  Jackson.  96  U.  S.  727;  Authority  to  Exclude  Newspapers  Republishing 

Commerford  v.  Thompson,  1  Fed.  Rep.  417;  a  Prohibited  Book  in  Instalments. —  19  Op.  Atty. - 

MacDaniel  v.  U.  S  .  (C.  C.  A.)  87  Fed.  Rep.  Gen.  667. 

324.    And  see  the  title  Lotteries,  vol.  19,  As  to  the  Criminal  Liability  entailed  by  using 

p.  594.  the  mails  in  contravention  of  this  statute,  see 

As  to  the  criminal  liability    entailed    by  infra,  this  title,  Postal  Crimes  and  Offenses. 

using  the  mail  to  disseminate  matter  concern-  subdiv.  8.  e.  (3)  Use  of  Mail  to  Disseminate 

ing  lotteries,  see  infra,  this  title.  Postal  Crimes  Obscene  Matter  —  Elements  of  Offense, 

and  Offenses  —  Using  Mail  to  Disseminate  Matter  9.  Act  of  Sept.  26,  1888,  §  1  (25  Stat,  at 

Concerning  Lotteries.  L.  496). 
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in  the  mails,  nor  delivered  from  any  post  office  nor  by  any  letter  carrier,  and 
shall  be  withdrawn  from  the  mails  under  such  regulations  as  the  postmaster- 
general  shall  prescribe."  This  law  vests  the  postmaster-general  with  power 
to  exclude  nonmailable  matter  from  the  mails,  and,  by  reasonable  implication, 
with  authority  to  determine  what  matter  is  nonmailable;  and  the  courts  can- 
not review  his  action  unless  he  acts  maliciously  or  fraudulently  or  exceeds  his 
authority.1 

e.  Articles  Liable  to  Customs  Duty.  —  By  international  postal  con- 
ventions2 the  importation  by  mail  of  articles  liable  to  customs  duty  is  pro- 
hibited; and  if  such  articles  are  thus  imported  they  become  subject  to  seizure 
and  forfeiture  under  section  3061  of  the  Revised  Statutes  of  the  United 
States.3 

/.  Matter  Addressed  to  Persons  Conducting  through  the  Mails 
Certain  Immoral  or  Fraudulent  Schemes.  —  In  the  absence  of  express 
statutory  authority  the  postmaster -general  cannot  order  the  nondelivery  of  a 
letter  on  the  sole  ground  that  it  is  addressed  to  a  person  whose  employment 
is  immoral.4  But  Congress  has  in  express  terms  5  conferred  upon  that  officer 
the  power  to  prohibit  the  delivery  of  any  and  all  mail  matter  to  a  person 
ivhom  he,  after  a  due  investigation,  finds  to  be  engaged  in  conducting  through 
the  mails  either  a  lottery  or  a  scheme  to  obtain  money  by  false  and  fraudulent 
pretenses.6  It  is  incumbent  upon  the  postmaster-general  under  these  stat- 
utes, to  act  where  he  is  satisfied  from  the  evidence  that  such  an  enterprise  or 
scheme  is  being  conducted.7  But  without  evidence  satisfactory  to  him  of 
that  fact  the  law  gives  him  no  right  to  act,  and  where  upon  evidence  which 
at  the  time  satisfies  him  that  a  person  is  engaged  in  one  of  the  schemes  or 
enterprises  described  in  the  statutes,  he  issues  an  order  prohibiting  the  deliv- 
ery of  mail  matter  to  such  person,  but  subsequently  ceases  to  be  satisfied  that 
such  person  was  engaged  in  such  scheme  or  enterprise,  and  so  finds  and  cer- 
tifies, the  order  prohibiting  the  delivery  cf  mail  matter  to  such  person  is  in 
effect  revoked.8  The  statutes  conferring  this  power  upon  the  postmaster- 
general,  though  they  give  an  executive  officer  authority  to  determine  whether 
a  person  has  forfeited  the  right  to  use  the  mails,  are  not  for  that  reason  a  viola- 
tion of  the  constitutional  inhibition  against  depriving  a  person  of  property 
without  due  process  of  law,  for,  as  has  previously  been  stated,9  the  privilege 
under  existing  laws  of  using  the  mails  is  not  property  in  the  constitutional 
sense.10    The  postmaster-general  is  not  subject  to  the  control  of  the  courts  in 

1.  Davis  v.  Brown,  103  Fed.  Rep.  909.  Under  3929  and  4041  of  the  Revised  Statutes, 
As  to  criminal  liability  for  violations  of  this      Before  They  Were  Amended,  the  poslmaster-gen- 

statute,  see  infra,  this  title,  Postal  Crimes  and  eral  could  only  prohibit  the  delivery  of  regis- 

Offenses —  Unlawful  Use  of  Mail — Mailing  lered  letters  and  money  orders  to  a  person  en- 

Matter  Having  upon  Its  Outside  Certain  De-  gaged  in  conducting  a  fraudulent  lottery  or  a 

lineations  or  Language.  scheme  to  obtain  money  by  false  and  fraudu- 

2.  Postal  Conventions. —  International  Postal  lent  pretenses.  His  power  did  not  extend  to 
Trealy  of  Berne  of  Oct.  9,  1874;  Universal  prohibiting  the  delivery  of  other  mail  matter 
Postal  Union  Convention  of  June  1,  1878;  or  to  prohibiting  the  delivery  of  registered 
Convention  of  Lisbon  of  March  21,  1885.  letters  or  money  orders  to  a  person  engaged 

3.  Coizhausen  v.  Nazro,  107  U.  S.  215;  18  in  conducting  a  lottery  that  was  not  fraudu- 
Op.  Atty. -Gen.  457.  lent.    17  Op.  Atty.-Gen.  77 ;  18  Op.  Atty.-Gen. 

Absence  of  Fraudulent  Intent  on  Part  of  Sender  306;  18  Op.  Atty.-Gen.  325;  Commerford  v. 

Does  Not  Render  Customs  Officer  Liable  for  Seiz-  Thompson,   I  Fed.  Rep.  417;  New  Orleans 

ure.  —  Cotzhausen  v.  Nazro  107  U.  S.  215.  Nat.  Bank  v.  Merchant,  18  Fed.  Rep.  841. 

4.  Addressee  Person  in  Immoral  Business.  —  7.  Postmaster-General's  Duty  to  Act.  —  New 
Emoiy's  Case,  9  Op.  Atty.-Gen.  454.  Orleans  Nat.  Bank  v.  Merchant,  18  Fed.  Rep. 

5.  Rev.  Stat.  U.  S.,      3929,  4041,  as  amended  841.    See  also  17  Op.  Atty.-Gen.  77. 

by  Acts  of  1890,  c.  908,  §  2;  1895,  c.  191,  §  4.  8.  Revocation  of  Order.  —  New  Orleans  Nat. 

6.  Enterprise  Sav.  Assoc.  v.  Zumstein,  67      Bank  v.  Merchant,  18  Fed.  Rep.  841. 

Fed.  Rep.  1000,  37  U.  S.  App.  71;  U.  S.  v.  Lor-         9.  See  supra,  this  title,  Poiver  of  Congress. 
ing,  91  Fed.  Rep.  881;  American  School  of         10.  Privilege  of  Using  Mails  Not  Property. — 
Magnetic  Healing  v.  McAnnulty,   102  Fed.      American  School  of  Magnetic  Healing  v.  Mc- 
Rep.  565;  Dauphin  v.  Key,  MacArthur  &  M.      Annuity,  102  Fed.  Rep.  565.    Contra,  Hoover 
(D.  C.)  203.  v,  McChesney,  81  Fed.  Rep.  472. 
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the  exercise  of  the  judgment  and  discretion  reposed  in  him  by  these  statutes.1 
g.  Matter  Addressed  to  Persons  under  Names  Assumed  for 
Fraudulent  Purposes.  —  By  Act  of  Congress 2  it  is  made  a  criminal 
offense  to  use  the  mails  in  conducting  or  promoting  any  unlawful  business 
under  a  false  or  assumed  name.3  And  without  any  express  statutory  author- 
ity the  post-office  department  may  order  the  nondelivery  of  letters  addressed 
to  persons  under  names  which  are  known  to  have  been  assumed  as  part  of  a 
system  to  defraud  the  public.4 

3.  Right  of  Inspection.  —  In  the  enforcement  of  regulations  excluding  mat- 
ter from  the  mail,  a  distinction  is  to  be  made  between  what  is  intended  to  be 
kept  free  from  inspection,  such  as  letters,  and  sealed  packages  subject  to  letter 
postage,  and  what  is  open  to  inspection,  such  as  newspapers,  magazines, 
pamphlets,  and  other  printed  matter,  purposely  left  in  a  condition  to  be 
examined.  Letters,  and  sealed  packages  subject  to  letter  postage,  in  the  mail 
can  be  opened  and  examined  only  under  like  warrant,  issued  upon  similar  oath 
or  affirmation  particularly  describing  the  thing  to  be  seized,  as  is  required 
when  papers  are  subjected  to  search  in  one's  own  household.  The  constitu- 
tional guaranty  of  the  right  of  the  people  to  be  secure  in  their  papers  against 
unreasonable  searches  and  seizures  extends  to  their  papers  thus  closed  against 
inspection,  wherever  they  may  be.5  But  with  respect  to  objectionable  printed 
matter  open  to  examination,  regulations  excluding  it  may  in  some  cases  be 
enforced  by  the  direct  action  of  the  officers  of  the  postal  service  upon  their 
own  inspection,  as  where  the  object  is  exposed,  and  shows  unmistakably  that 
it  is  prohibited,  as  in  the  case  of  an  obscene  picture  or  print.6 

4.  Disposition  of  Matter  Seized  or  Detained  for  Violation  of  Law.  —  The 
Revised  Statutes  provide  that  "  all  letters,  packets,  or  other  matter  which  may 
be  seized  or  detained  for  violation  of  law  shall  be  returned  to  the  owner  or 
sender  of  the  same,  or  otherwise  disposed  of  as  the  postmaster-general  may 
direct."  7  This  provision  merely  directs  the  disposition  to  be  made  of  letters 
"seized  or  detained  for  violation  of  law  "  under  other  statutory  provisions. 
Of  itself  it  confers  no  power  of  seizure  nor  any  right  of  detention.8 

VI.  Postage — 1.  Payment  of  Postage  - — The  Revised  Statutes  of  the 
United  States  9  provide  that  "postage  on  all  mail  matter  must  be  prepaid  by 
stamps  at  the  time  of  mailing  "  except  as  otherwise  provided  by  statute;  that 
certain  mail  matter  "must  be  prepaid  in  full  in  postage  stamps  at  the  office 
of  mailing;"  that  "all  mail  matter  deposited  for  mailing  on  which  one  full 
rate  of  postage  10  has  been  paid  as  required  by  law  shall  be  forwarded  to  its 
destination,  charged  with  any  portion  of  the  proper  postage  which  may  be 
unpaid,  to  be  collected  on  delivery,"  but  that  "if  any  mail  matter  on  which 
by  law  the  postage  is  required  to  be  prepaid  at  the  mailing  office  shall  by 

1.  Postmaster-General  Not  Subject  to  Control  of  4.  But  the  Fraudulent  Intent  in  any  case 
Courts.  —  Enterprise  Sav.  Assoc.  v.  Zumstein,  ought  to  be  very  clear  before  such  an  order  is 
37  U.  S.  App.  71,  67  Fed.  Rep.  1000,  affirming  enforced.  Emory's  Case,  9  Op.  Atty.-Gen. 
64  Fed.  Rep.  837.  Contra,  Hoover  v.  McChes-  454;  Murray's  Case,  12  Op.  Atty.  Gen. 
ney,  81  Fed.  Rep.  472;  Fairfield  Floral  Co.  v.  399. 

Bradbury,  87  Fed.  Rep.  415,  89  Fed.  Rep.  393.  5.  What  Matter  Liable  to  Inspection. —  14  Op. 

The  fact  that  the  power  conferred  upon  the  Atty.-Gen.  143;  Ex  p.  Jackson,  96  U.  S.  727; 

postmaster-general  is  of  an  arbitrary  character,  Commerfotd  v.  Thompson,  1  Fed.  Rep.  417; 

and  if  erroneously  exercised  is  liable  to  occa-  Hoover  v.  McChesney,  81  Fed.  Rep.  472.  See 

sion  great  loss  and  inconvenience,  will  not  also  Dauphin  v.  Key,  MacArthur  &  M.  (D.  C.) 

wairant  a  court  in  assuming  a  jurisdiction  to  203. 

control  its   exercise.      American    School   of  6.  Ex  p.  Jackson,  96  U.  S.  727. 

Magnetic  Healing  v.  McAnnulty.   102  Fed.  7.  Rev.  Stat.  U.  S.,  §  3895. 

Rep.  565.  8.  16  Op.  Atty.-Gen.  5. 

2.  Act  of  March  2,  1889,  c.  393,  §  2  (I  Supp.  9.  Sections  3896-3898. 

Rev.  Stat.,  p.  695).  10.  "One  Full  Rate  of  Postage."— With  respect 

3.  See  infra,  this  title,  Postal  Crimes  and  to  mail  matter  of  the  first  class,  the  phrase 
Offenses — Unlawful  Use  of  Mail  —  Using  Mail  "  one  full  rale  of  postage  "  means  the  amount 
in  Conducting  Unlawful  Business  under  Ficti-  of  postage  required  to  be  paid  for  an  ounce  of 
tious  Name,  such  matter.    14  Op.  Atty.-Gen.  186. 
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inadvertence  reach  its  destination  without  any  prepayment,  double  the  pre- 
paid rates  shall  be  charged  and  collected  on  delivery."  Letters  not  being 
matter  of  the  kind  last  described  should  not,  where  postage  on  them  has  not 
been  fully  prepaid  at  the  time  of  mailing,  be  charged  with  double  the  deficient 
postage,  but  only  with  the  actual  balance  not  prepaid.1 

2.  Rates  of  Postage.  —  Congress  has  divided  mailable  matter  into  several 
classes  and  prescribed  the  rates  of  postage  to  be  charged  thereon,8  and  has 
declared  what  matter  shall  be  entitled  to  transmission  through  the  mails  free 
of  postage.3  An  order  of  the  postmaster-general  directing  what  postage  shall 
be  charged  on  mail  matter  of  a  certain  kind  must,  to  be  valid  and  effective, 
conform  to  the  statute  relating  to  the  subject,  and  a  postmaster  is  not  justi- 
fied in  charging  on  mail  matter  a  rate  of  postage  other  than  that  prescribed 
by  statute,  although  in  doing  so  he  acts  in  good  faith  under  instructions  of 
the  postmaster-general.4 

VII.  Delivery  of  Letters  —  1.  Property  in  Letters  After  They  Are  Mailed. 
—  The  United  States  government  through  its  post-office  department  under- 
takes, upon  receiving  the  required  amount  of  postage,  to  forward  any  letter 
received  at  any  post  office  in  the  United  States  to  the  party  whose  address 
is  placed  thereon.  After  the  letter  is  placed  in  the  post  office  it  passes  out 
of  the  control  of  the  sender  and  into  that  of  the  person  to  whom  it  is  directed, 
and  the  postmaster  or  post-office  department  is  his  agent  to  forward  the 
letter  to  him.5  The  right  of  the  addressee  being  a  property  right,  he  cannot 
be  deprived  of  it  except  by  due  process  of  law.6 

Letters  Directed  to  One  Person  in  Care  of  Another.  —  Where  a  letter  is  sent  through 
the  post  office  directed  to  one  person  in  care  of  another,  it  is  the  duty  of  the 


1.  14  Op.  Aity.-Gen.  186.  And  see  the  Act 
of  March  3,  1885,  c.  342,  1  Supp.  Rev.  Stat., 
P-  483- 

2.  Permissible  Marks  on  Second-class  Matter.  — 

An  Act  of  Congress  (Act  of  Jan.  20,  1888,  c.  2) 
provides  that  mailable  matter  of  the  second 
class  shall  contain  no  marks  thereon  or  therein 
in  addition  to  the  original  print,  except  as 
provided  for  in  the  statute.  An  address,  of 
course,  is  allowed,  and  it  is  further  provided 
that  "  directions  for  transmit,  delivery,  for- 
warding, or  return  shall  be  deemed  part  of 
the  address."  These  words  printed  upon  the 
wrapper  of  a  newspaper,  "  if  not  called  for  by 
parly  to  whom  addressed,  postmaster  please 
deliver  to  some  local  teacher,"  were  held  to  be 
a  direction  for  delivery.  19  Op.  Atty.-Gen. 
596. 

Use  of  Metric  System  in  Postal  Service  —  Direc- 
tion in  Rev.  Stat.  U.  S.,  ^  3880,  Limited  to  Foreign 
Mails.  —  15  Op.  Atty.-Gen  224. 

As  to  the  Rates  of  Postage  on  Newspapers  and 
Other  Periodicals  under  th'e  provisions  of  the 
Revised  Statutes  and  acts  amendatory  ihereof, 
see  the  following  opinions:  15  Op.  Atty.-Gen. 
34;;  16  Op.  Atty.-Gen.  232;  16  Op.  Attv.-Gen. 
303;  17  Op.  Atty.  Gen.  164. 

As  to  Whether  Certain  Publications  Were  News- 
papers and  should  have  been  rated  as  such,  see 
the  following  opinions:  4  Op.  Atty.-Gen.  10; 
4  Op.  Atty.-Gen  407;  5  Op.  Any. -Gen.  375. 

Construction  of  Provisions  That  Have  Been 
Changed  or  Repealed.  —  See  2  Op.  Atty.-Gen. 
312;  4  Op.  Atty.-Gen.  391;  4  Op.  Atty.-Gen. 
302;  5  Op.  Atty.-Gen.  371;  7  Op.  Atty.- 
Gen.  58;  9  Op.  Attv.-Gen  478. 

3.  Monthly  Bulletin  Published  by  Bureau  of 
American  Republics,  Although  Containing  Ad- 
yertisements.  —  21  Op.  Atty.-Gen.  514. 


4.  Teal  v.  Felton,  12  How.  ^U.  S.)  284,  affirm- 
ing 1  N.  Y.  537,  49  Am.  Dec.  352.  3  Barb.  (N. 
Y.).  512 

5.  Control  of  Letter  in  Mail.  —  U.  S.  v.  Nutt,  6 
Am.  L.  Rec.  302.  23  Int.  Rev.  Rec.  386.  10  Chi- 
cago Leg.  N.  60,  2  Cine.  L.  Bui.  263,  269,  27 
Fed.  Cas.  No.  15,904;  Com.  v.  Wood,  142 
Mass.  459;  Kennedy  v.  Dr.  David  Kennedy 
Corp.,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
480.  See  also  7  Op.  Atty.-Gen.  76.  But  see 
U.  S.  v.  Tanner,  6  McLean  (U.  S.)  128. 

6.  Kennedy  v.  Dr.  David  Kennedy  Corp., 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N  Y.)  480. 

Duty  of  Post-office  Officials  When  Acting  under 
Judgment  of  Court. —  Where  the  right  of  a 
person  tc  receive  letters  addressed  to  another 
person  in  a  certain  specified  manner  has  been 
established  by  the  judgment  of  a  court,  the 
post-office  officials  are  not  entitled  to  construe 
such  judgment  to  extend  to  letters  addressed 
to  the  latter  by  any  other  form  of  address. 
Kennedy  v.  Dr.  David  Kennedy  Corp.,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y  )  480. 

Right  to  Letter  as  Between  Guardian  and  Ward. 
—  Where  a  letter  is  received  by  mail  at  a  post 
office  addressed  to  a  girl  over  eighteen  but 
under  twenty-one  years  of  age,  which  is 
claimed  by  her  and  also  by  her  guardian,  the 
postmaster  should  deliver  it  to  ihe  girl.  Any 
rights  which  the  guardian  has,  by  the  laws  of 
the  state,  over  the  correspondence  of  the  ward, 
can  be  exercised  after  the  letter  is  delivered 
by  the  postmaster  to  the  ward.  13  Op.  Atty.- 
Gen.  481. 

A  Postmaster  Has  No  Authority  to  Deliver  Let- 
ters to  the  Sheriff  upon  an  attachment  levied  at 
the  suit  of  creditors  of  the  person  to  whom  the 
letters  are  addressed.  12  Op.  Atty.-Gen. 
136. 
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postmaster  to  deliver  it  to  the  former,  if  requested  by  him  to  do  so.  But  in 
the  absence  of  any  demand  by  the  person  to  whom  the  letter  is  directed,  the 
postmaster  may  deliver  it  to  the  person  to  whose  care  it  is  addressed.' 

2.  Equitable  Interference  with  Receipt  or  Delivery  of  Letters.  —  A  person 
may  be  restrained  by  injunction  from  receiving  and  opening  letters  belonging 
to  another  person.2  Where  letters  addressed  to  business  firms  which  have 
ceased  to  exist  are  claimed  by  different  persons  who  once  composed  such 
firms,  the  postmaster  may,  at  the  suit  of  some  of  the  claimants,  be  enjoined 
from  delivering  the  letters  until  the  ownership  shall  have  been  settled  by  the 
proper  tribunal,  and  a  state  court  has  jurisdiction  to  issue  such  an  injunction.3 
But  such  a  court  has  not  power  to  command  the  postmaster  to  refrain  from 
withholding  the  letters  from  the  plaintiffs  in  such  a  suit.4 

VIII.  Transportation  of  Mails  —  1.  Government  Monopoly.  —  The  busi- 
ness of  carrying  letters  and  other  mail  matter  belongs  exclusively  to  the 
government.5  and  hence  statutes  have  been  enacted  prohibiting  the  carrying 
of  mail  by  others  than  the  agents  of  or  contractors  with  the  government,6  and 
also  prohibiting  the  carrying  of  mail  matter  by  such  contractors  outside  of  the 
regular  government  mails.7 

2.  Post  Roads  —  a.  What  Are  Established  as.  —  The  Federal  Constitu- 
tion gives  to  Congress  the  power  to  establish  post  roads,8  and  under  the  stat- 
utes of  the  United  States  9  the  following  are  established  as  post  roads:  All 
the  waters  of  the  United  States  during  the  time  the  mail  is  carried  thereon;10 
all  railroads  or  parts  of  railroads  which  are  now,  or  hereafter  may  be,  in  opera- 
tion ;  11  all  canals  during  the  time  the  mail  is  carried  thereon ;  all  plank  roads 
during  the  time  the  mail  is  carried  thereon  ;  the  road  on  which  the  mail  is 
carried  to  supply  any  court  house  which  may  be  without  mail,  and  the  road 
on  which  the  mail  is  carried  under  contract  made  by  the  postmaster-general 
for  extending  the  line  of  posts  to  supply  mails  to  post  offices  not  on  any 
established  route,  during  the  time  such  mail  is  carried  thereon;  all  letter- 
carrier  routes  established  in  any  city  or  town  for  the  collection  and  delivery 
of  mail  matter.12 

b.  Property  in  Post  Roads.  —  The  post  roads  of  the  United  States  are 

1.  12  Op.  Ally. -Gen.  136.  7.  See  21  Op.  Atty.-Gen.  394;  4  Op.  Atty.- 

2.  Dr.  David  Kennedy  Corp.  v.  Kennedy,      Gen.  276. 

165  N.  Y.  353,  modifying  36  N.  Y.  App.  Div.  8.  Const.  U.  S.,  art.   1,  §  8;  Searight  v. 

599.  Stokes,  3  How.  (I'.  S.)  151. 

Separation  of  Letters  Difficult  —  Relation   of  Construction  of  Power.  —  The  power  given  bv 

Parties  Unfriendly — Appointment  of  Referee. —  the  Constitution  to  establish  post  roads  means 

Dr.  David  Kennedy  Corp.  v.  Kennedy,  165  N.  such  toads  as  are  regularly  laid  out  bv  au- 

Y.  353,  modifying  36  N.  Y.  App.  Div.  599.  thority  of  the  states,  or  by  counties  under  the 

3.  13  Op  Atiy.-Gen.  395.  laws  of  the  states.    The  government  of  the 

4.  13  Op.  Atty.-Gen.  406.  United  States  cannot  construct  a  post  road 

5.  y  Op.  Atty.-Gen.  161;  21  Op.  Atty.-Gen.  within  a  state  of  this  Union  without  its  con- 
394;  4  Op.  Atty.-Gen.  276.  sent;  but  Congress  may  declare,  th;it  is,  estab- 

6.  No  person  other  than  the  postmaster-  lish,  such  a  road  already  opened  and  made  a 
general  or  his  agent  can  set  up  a  foot  or  horse  public  highway  by  the  direct  or  indirect  au- 
post  on  a  road  established  by  law.  4  Op.  thority  of  the  state.  Cleveland,  etc.,  R.  Co. 
Atty.-Gen.  276.  v.  Franklin  Canal  Co.,  5  Fed.  Cas.  No.  2.S90. 

The  term  "  packets  "  includes  newspapers,  9.  Rev.  Stat.  U.  S..  §  3964. 

for  the  conveyance  of  which  no  foot  or  horse  10.  See  2  Op.  Atty.-Gen.  312. 

post  can  be  employed.    4  Op.  Atty.-Gen.  276.  11.  The  Act  of  Congress  Making  All  Railroads 

Prohibition  of  Private  Express  for  Conveyance  of  Post  Roads  means  only  such  as  have  charters 

Letters,  etc. —  Letter-carrier  routes  are    post  from  the  several  states;  it  is  not  lobe  inferted 

routes  within  the  meaning  of  section  39S2  of  that  Congress  intended  to  do  anything  in  deio- 

Rev.  Stat.  U.  S.,  which  prohibits  ail  persons  gation  of  the  sovereignty  of  a  stale,  by  declar- 

from  establishing  a  private  express  for  the  ing  that  to  be  a  post  road  which  was  the  work 

conveyance  of  letters  or  packets  or  providing  of  an  individual  or  of  a  company  for  his  or 

for  the  conveyance  of  the  same  by  regular  trip  their  profit  without  law,  or  it  may  be  in  oppo- 

or  at  staled  periods  over  any  post  route  which  silion  to   law.     Cleveland,  etc.,   R.  Co.  r 

is  or  may  be  established  by  law.    Blackham  Franklin  Canal  Co.,  5  Fed.  Cas.  No.  2,890. 

v.  Gresham,  16  Fed.  Rep.  609;  U.  S.  v.  Easson,  12.  See  Blackham  v.  Gresham,  16  Fed.  Rep. 

18  Fed.  Rep.  590.  609;  U.  S.  v,  Easson  18  Fed.  Rep.  590. 
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the  property  of  the  states  through  which  they  pass;  they  may  temporarily 
part  with  the  possession  of  them  by  charter,  and  the  grantees,  while  the 
charter  continues,  have  the  right  to  preserve  such  roads,  and  prevent  their 
threatened  destruction.  The  United  States  have  the  mere  right  of  transit 
over  these  roads  for  the  purpose  of  carrying  the  mail,  and  in  case  of 
obstructing  this  right  their  laws  provide  an  adequate  remedy.1 

c.  Dis  tinction  Between  "  Post  Roads  "  and  "  Post  Routes."  —  Prior 
to  th?  consolidation  act  of  June  8,  1872,  the  terms  "post  road  "  and  "post 
route  "  appear  to  have  been  used  indiscriminately  in  the  statutes,  but  that  act 
gives  ground  for  the  view  that  "post  road  "  is  the  term  used  to  designate  a 
highway,  whether  by  land  or  water,  over  which  any  mail  may  lawfully  travel, 
whereas  by  "post  route  "  is  signified  a  post  road  or  roads,  or  portions  thereof 
between  definite  limits,  over  which  the  transportation  of  mail  usually  forms 
the  subject  of  a  separate  contract.2 

3.  Contracts  for  Transportation  of  Mail  —  a.  AUTHORITY  OF  POSTMASTER- 
GENERAL  TO  CONTRACT.  —  Authority  to  enter  into  contracts  for  the  trans- 
portation of  the  mail  is  vested  in  the  postmaster-general,  and  this  authority 
extends  to  the  making  of  contracts  for  carrying  the  mails  from  one  part  of 
the  United  States  to  another  through  a  foreign  country.3 

b.  Who  May  Undertake  Carriage  of  Mail.  —  It  is  provided  by 
statute  that  no  postmaster,  assistant  postmaster,  or  clerk  employed  in  any 
post  office  shall  be  a  contractor  or  concerned  in  any  contract  for  carrying  the 
mail,4  but  a  collector  of  customs  is  under  no  disability  by  reason  of  his  office 
to  contract  with  the  government  to  carry  the  mail  in  steamboats  between  two 
or  more  ports  within  the  United  States.5 

c.  Form  of  Contracts. — Contracts  entered  into  by  the  post  office 
department  for  the  carrying  of  the  mail  should  be  in  the  name  of  the  United 
States.  The  statutes  requiring  this  are,  however,  directory  only,  and  the 
nonobservance  of  this  requirement  would  not  invalidate  an  agreement  made 
for  and  in  behalf  of  the  United  States  which  was  otherwise  unobjectionable.6 

Stipulation  as  to  Members  of  Congress.  —  The  statutory  provision  that  in  contracts 
or  agreements  entered  into  or  accepted  by  or  on  behalf  of  the  United  States 
there  shall  be  inserted  an  express  condition  that  no  member  of  or  delegate  to 
Congress  shall  be  admitted  to  any  share  or  part  of  such  contract  or  agreement, 
or  to  any  benefit  to  arise  thereupon,7  does  not  apply  to  mail  contracts 
entered  into  with  railroad  corporations,  for  contracts  with  incorporated  com- 
panies made  for  the  general  benefit  of  the  corporation  are  excepted  from 
the  operation  of  the  statutory  provision  forbidding  members  of  or  delegates 
to  Congress  from  being  admitted  to  any  share  in  or  benefit  arising  upon 
contracts  with  the  government.8 

d.  Duration  of  Contracts.  —  Under  the  statute  9  empowering  the  post- 
master-general to  enter  into  contracts  "for  a  term  not  less  than  five  nor  more 
than  ten  years  in  duration  "  for  the  carrying  of  ocean  mails,  service  under 

1.  Cleveland,  etc.,  R.  Co.  v.  Franklin  Canal  2,  1836,  making  a  similar  provision,  which 
Co.,  5  Fed.  Cas.  No.  2.890.  forbade  an  employee  of  Ihe  post-office  depart- 

2.  Railway  Mail  Service  Cases. 13  Ct.  CI.  199.  ment  from  supplying  it  at  agreed  rates  with 

3.  9  Op.  Atly.-Gen.  to;  Poslal  Laws  &  Reg.  anv  device  or  improvement  invented  or 
1902,  £  1158;  Rev.  Stat.  U.  S.,  §  4006.  And  patented  by  him  that  might  be  useful  or  con- 
see  18  Op.  Alty.-Gen.  411.  venient  in  the  postal  service.    Trott's  Case, 

Contracting  for  Telegraphic  Despatches.  —  But  10  Op.  Any. -Gen.  2. 

the  authority  given  by  statute  to  the  post-  5.  14  Op.  Atty.-Gen.  388. 

master-general  to  contract  for  carrying  the  6.  18  Op.  Atty.-Gen.  112.     See  Rev.  Stat, 

mail  does  not  include  the  sending  of  messages  U.  S.,       403,  3949. 

by  telegraph,  and  hence  the  post-office  depart-  7.  Rev.  Stat.  U.  S.,  §  3741. 

ment  cannot  contract  for  such  messages.    19  8.  18  Op.  Atty.-Gen.  112;  Rev.  Stat.  U.  S., 

Op  Alty.-Gen.  650.  SS  3739,  3740. 

4.  Rev.  Stat.  U.  S..  ?  3850.  9.  Act  March  3,  1891,  c.  519;  1  Supp.  Rev. 
Supplying  Patented   Devices.  —  There   was  Stat.  905;  Postal  Laws  and  Regulations  1902, 

nothing  in  the  26th  section  of  the  Act  of  July     §  1307. 
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such  contracts  to  commence  not  more  than  three  years  after  the  contracts  are 
let.  the  term  of  contract  is  the  time  between  the  beginning  and  the  end  of  the 
service,  and  whenever  the  service  begins  under  the  contract,  no  matter  what 
its  character,  the  contract  is  begun,  and  no  power  exists  to  make  the  term 
longer  than  ten  years.1 

e.  Construction  of  Contracts.  —  The  usual  rules  as  to  the  construction 
of  contracts  2  must  govern  in  construing  contracts  for  the  carriage  of  the  mail.3 
It  has  been  considered  that  a  contract  prepared  at  the  post  office  and  leaving 
the  contractor  no  choice  as  to  form  or  phraseology  must,  in  a  doubtful  case, 
be  construed  in  favor  of  justice  and  against  the  government.4 

4.  Railroad  Mail  Carriers  Classified.  —  The  railroads  of  the  United  States 
considered  as  mail  carriers  fall  into  these  classes: 

The  First  are  those  which  have  not  been  aided  by  the  government  in  any 
way,  and  as  to  them  it  is  settled  by  decisions  too  numerous  to  be  cited  that 
their  service  is  voluntary  ;  that  is  to  say,  that  they  are  under  no  obligation  to 
the  government  to  carry  the  mail  and  may  decline  the  service  if  they  will,  but 
that  if  they  do  perform,  it  must  be  upon  the  terms  and  conditions  prescribed 
by  the  statutes  and  regulations  of  the  post-office  department  or  under  an 
express  contract  within  the  limitations  imposed  by  law.5 

The  Railroads  of  the  Second  Class  are  popularly  known  as  "land-grant  roads;  " 
that  is  to  say,  roads  which  have  been  aided  by  grants  of  public  lands  upon  a 
condition  which,  in  substantially  the  same  terms,  applies  to  all  of  them,  "  that 
the  United  States  mail  shall  be  transported  over  said  roads,  under  the  direc- 
tion of  the  post-office  department,  at  such  price  as  Congress  may,  by  law, 
direct:  provided,  that  until  such  price  is  fixed  by  law,  the  postmaster-general 
shall  have  the  power  to  determine  the  same."  As  to  these  roads  it  is  like- 
wise well  settled  that  their  service  is  obligatory;  that  is  to  say,  they  are  not 
at  liberty  to  decline  to  carry  the  mails  if  dissatisfied  with  the  terms  prescribed 
by  Congress  or  the  postmaster-general;  and,  conversely,  their  involuntary 
service  is  not  a  waiver  of  any  legal  right,  nor  an  acquiescence  in  the  terms 
imposed  by  the  postmaster-general  if  in  excess  of  their  legal  obligations.6 

The  Railroads  of  the  Third  Class  are  roads  generally  known  as  belonging  to  the 
Pacific  Railway  system,  roads  which  have  been  aided  by  grants  of  public  land 
and  the  guaranty  of  bonds.  The  conditions  upon  which  these  roads  were 
aided  are  that  they  shall  carry  the  mails  at  fair  and  reasonable  rates;  that  their 
earnings  for  service  to  the  government  shall  be  applied  upon  the  bonds,  and 
that  the  bonds  shall  "constitute  a  first  mortgage  on  the  whole  line  of  the  rail- 
road," "in  consideration  of  which  said  bonds  may  be  issued."  As  to  them 
all  mail  service  is  rendered  under  and  subject  only  to  the  original  act,  and  is 
not  subject  to  the  restrictions  prescribed  by  later  statutes  for  other  roads.7 

5.  Ocean  Mails  —  a.  Classes  of  Vessels. — Ocean  mail  service  must  be 

1.  20  Op.  Attv.-Gen.  161.  required  it  at  "  meeting  points  "  to  transfer 

2.  See  the  title  Interpretation  and  Con-  mails  to  be  forwarded  by  "  connecting  trains  " 
struction,  vol.  17,  p.  1.  to  such  trains,  it  was  held  that  the  term 

3.  Construction. — Where  a  contract  designates  "  meeting  points  "  must  be  construed  to  mean 
certain  places  as  on  the  line  of  a  mail  route  points  where  the  company's  mail  route  actu- 
from  one  point  to  another  and  back,  such  ally  met  and  connected  with  other  mail 
points  must  be  touched  at  on  the  return  as  routes  established  by  the  government,  and 
well  as  on  the  outward  trip.  U.  S.  v.  Carr,  the  term  "  connecting  train  "  must  be  taken 
132  U.  S.  644,  reversing  Carr  v.  LT.  S.,  22  Ct.  to  mean  a  mail  train  connecting  with  an- 
Cl.  152.  other   mail    train    at   such  meeting  points. 

Where  There  Is  No  Stipulation  as  to  Weight  —  Johnson    v.    Boston,    etc.,    R.    Co..   69  Yt. 

Extra  Allowances.  —  3  Op.  Atty.-Gen.  1.  521. 

4.  Otis  v.  (J.  S.,  20  Ct.  CI.  315,  affirmed  120  5.  Alabama  G.  S  R.  Co.  v.  U.  S.,  25  Ct.  CI. 
U.  S.  115.  30,  affirmed  142  U.  S.  615. 

Provision  for  New  and  Additional  Service.  —  6.  Alabama  G.  S.  R.  Co.  v.  U.  S.,  25  Ct.  CI. 
Knox  v.  U.  S.,  30  Ct.  CI.  59.  30,  affirmed  142  U.  S.  615. 

Transfer  of  Mail  —  "  Meeting  Points,"  etc.  —  In  7.  Alabama  G.  S.  R.  Co.  v.  U.  S.,  25  Ct.  CI. 
a  case  where  the  contract  under  which  a  rail-  30,  affirmed  1 42  U.  S.  615;  Union  Pac.  R.  Co. 
road  company  carried   United  States  mails     v.  U.  S.,  104  U.  S.  662. 
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performed  in  the  class  of  vessels  prescribed  by  statute1  or  by  the  contract.3 
NATIONALITY  OF  SHIPS. — The  postmaster-general  is  authorized  to  enter 
into  contracts  with  American  citizens  for  the  carrying  of  mail  between  ports 
of  the  United  States  and  ports  in  foreign  countries  on  American  steamships, 
which  must  be  American  built  and  owned  and  officered  by  American  citi- 
zens.3 It  has  been  held,  however,  that  in  the  absence  of  mala  fides  the 
charter  of  an  American  ship  by  foreigners  does  not  affect  the  natio-nal  charac- 
ter of  such  ship  where  it  continues  to  be  officered  by  citizens  of  the  United 
States  and  to  carry  the  United  States  flag.4 

6.  Advertisement  for  Bids  —  a.  Necessity  For. — From  an  early  period  the 
law  has  required  advertisement  for  bids  for  mail  contracts,  the  object  being 
manifestly  to  get  for  the  government  the  benefit  of  competition  ; 5  but  certain 
exceptions  to  this  rule  have  been  allowed,  as  in  the  case  of  temporary  con- 
tracts6 and  contracts  with  railway  companies,7  and  with  the  owners  or  masters 
of  steamboats  plying  upon  the  waters  of  the  United  States  or  steamships  or 
other  vessels  plying  between  ports  of  the  United  States.8 

b.  Sufficiency.  —  The  advertisement  for  bids  must  clearly  show  what 
service  is  intended  to  be  performed  and  describe  the  route,9  but  there  is  no 
objection  to  an  advertisement  for  proposals  for  service  to  a  foreign  country 
by  two  different  routes,  one  contract  only  to  be  made  for  the  service  to  such 
country,  provided  each  alternative  contains  every  specification  required  by 
the  statute.10 

7.  Bids  and  Proposals  —  a.  Conformity  to  Regulations.  — The  post- 
office  department  may  require  conformity  to  all  proper  and  reasonable  adminis- 
trative regulations  by  the  bidder  for  a  mail  contract,  and  if  he  neglects  so  to 
conform  his  bid  may  be  rejected.11 

b.  What  Amounts  to  Proposal. — Compliance  with  requests  con- 
tained in  the  "weight  and  distance  circular  "  of  the  post-office  department 
is  equivalent  to  an  application  for  the  service  of  carrying  the  mails,  and  the 
orders  of  the  postmaster-general  authorizing  certain  payments  for  certain 
services  amount  to  offers  of  the  business  on  the  terms  therein  stated.12 

c.  Statute  Relating  to  Straw  Bids.  —  The  wording  of  the  statute 
which  provides  a  penalty  for  any  person  who,  after  bidding  for  the  transporta- 
tion of  the  mails  on  any  route  which  may  be  advertised  and  receiving  an  award 
of  contract,  shall  "wrongfully  refuse  or  fail  "  to  enter  into  a  contract  with  the 
postmaster-general,13  shows  that  Congress  meant  to  make  a  distinction  between 
a  refusal  or  failure  on  some  honest  ground  or  reason,  however  bad  in  point  of 

1.  Construction  of  Statute  —  Acceptance  of  Ships.  to  Run  is  such  a  materia!  change  in  the  contract 
—  Pacific  Mail  Steamship  Co.  v.  U.  S.,  103  U.  as  to  require  new  advertisements  and  a  new 
S.  721.    See  also  14  Op.  Atty.-Gen.  674.  letting.    20  Op.  Atty.-Gen.  321. 

Stoppage  at   Intermediate   Points.  —  20   Op  Change  of  Line  of  Travel  over  Route.  —  U.  S. 

Atty.-Gen.  [6l.  v.  Barlow,  132  U.  S.  271. 

2.  Contract  for  Larger  Ships  than  Specified  in  6.  Temporary  Contracts.  —  Act  of  July  2,  1836, 
Advertisement.  —  15  Op.  Atty.-Gen.  556.  §  23.    See  13  Op.  Atty.-Gen.  473,  as  to  mean- 
Loss  of  Ships  —  Substitution.  —  9  Op.  Atty.-  ing  of  word  "  temporary  "  in  this  statute. 

Gen.  33;  U.S.  v.  Collins,  4  Blatchf.  (U.  S.)  7.  Rev.  Stat.  U.  S.,  §  3942  (Act  of  June  8. 

142.  1872). 

3.  Postal  Laws  and  Regulations  1902.  £  1307.  8.  Rev.  Stat.  U.  S.,  §  3943  (Act  of  June  8, 
Corporation   Chartered    by  a   State  Held  an  1872). 

"  American  Citizen  "  within  Act  of  March  3,  1891,  For  construction  of  Act  of  March  3,  1845, 

c.  519.  —  20  Op  Atty.-Gen.  l6r.  making  similar  exceptions,  see  13  Op.  Atty.- 

United  States  Mail  Packets  —  Convention  with  Gen.  565,  14  Op.  Atty.-Gen.  585. 

France.  —  14  Op.  Any. -Gen.  564.  9.  Sufficiency  of  Advertisement.  —  Garfielde  v. 

4.  15  Op  Attv.-Gen.  559.  U.  S  ,  93  U.  S.  242.    This  case  necessarily 

5.  Requirement  of  Advertisement.  —  13  Op.  overrules  the  opinion  of  Atty.-Gen.  Williams 
Atly  -Gen.  473;  Cosgrove  v.  U.  S.,  31  Ct.  CI.     in  14  Op.  Atty.-Gen.  388. 

332;  Griffith  v.  U.  S.,  22  Ct.  CI.  165:  14  Op.         10.  20  Op.  Atty.-Gen.  161. 
Atly. -G;n.  585.  See  also  20  Op.  Atty.-Gen.  161,         11.  17  Op.  Atty.-Gen.  285. 
consulting  the  Act  of  March  31,  1891,  c.  519,         12.  Minneapolis,  etc.,  R.  Co.  v.  U.  S.,  24  Ct. 
with  reference  to  ocean  mails.  CI.  350. 

A  Change  in  the  Term  for  Which  a  Contract  Is         13.  Rev.  Stat.  U.  S.,  §  3954. 
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law,  and  a  "wrongful  "  refusal  or  failure  proceeding  from  intentional  disre- 
gard of  the  contract  rights  of  the  United  States;  hence  a  successful  bidder  for 
a  particular  route  who  refuses  to  execute  a  contract  for  the  same  because  of 
the  noncompliance  on  the  part  of  the  government  with  a  verbal  understanding 
which  he  claims  existed  between  him  and  the  postmaster-general  cannot  be 
proceeded  against  under  the  statute.1 

d.  Combinations  to  Prevent  Bidding.  —  The  fact  that  a  successful 
bidder  for  a  mail  route  transfers  his  contract  to  another  person  who  was  a 
competitor  at  the  bidding  therefor  does  not  show  any  combination  to  prevent 
bidding  for  the  contract  such  as  would  authorize  the  postmaster-general  to 
annul  the  contract  under  the  statute  which  prohibits  the  postmaster-general 
from  entering  into  any  contract  with  persons  who  have  combined  to  prevent 
bidding  for  mail  contracts  and  also  provides  for  the  dismissal  of  any  mail 
contractor  so  offending.2 

e.  Change  in  Class  of  Service  —  Bid  from  Holder  of  Contract. 
—  It  has  been  held  that  the  postmaster-general  might  accept  a  proposal  from 
a  steamship  company,  the  holder  of  a  contract  with  the  government  for  per- 
forming second-class  mail  service,  to  perform  first-class  mail  service  under  a 
subsidy  act,3  on  the  condition  that  if  the  proposal  be  accepted  the  existing 
contract  should  be  rescinded,  but  that  the  company  should  be  required  to 
stipulate  that  the  existing  contract  should,  at  the  option  of  the  government, 
be  void  in  case  some  other  party  should  be  the  successful  bidder  for  first-class 
service.4 

f.  SIGNING  of  Bids.  —  Assuming  that  a  bid  must  be  signed,  it  may  be 
signed  by  the  party  without  writing  his  name  at  the  foot  of  the  instrument. 
There  is  a  sufficient  signing  when  the  name  is  written  by  the  proper  hand 
either  in  the  body  of  the  instrument  or  in  the  margin,  or  anywhere  else,  so 
that  its  authenticity  or  genuineness  is  sufficiently  attested.5 

g.  Certified  Check  to  Accompany  Bid.  —  It  is  provided  by  statute 
that  bidders  for  mail  routes,  where  the  annual  compensation  exceeds  a  certain 
amount,  shall  accompany  their  bids  with  a  a  certified  check  or  draft  payable 
to  the  order  of  the  postmaster-general  for  an  amount  bearing  a  certain 
proportion  to  the  annual  pay  on  such  route.6 

Return  of  Check.  — The  certified  check  or  draft  deposited  by  a  bidder  for  the 
transportation  of  the  mail  should,  where  the  contract  is  awarded  to  him,  be 
returned  as  soon  as  he  files  an  acceptable  bond  faithfully  to  perform  his 
contract.  A  check  or  draft  deposited  by  a  bidder  whose  proposal  is  not 
accepted  should  be  returned  as  soon  as  the  contract  has  been  awarded  to 
another.7 

h.  BOND  OF  BIDDER.  —  The  statutory  requirement  relative  to  bids  for 
mail  contracts,  that  every  proposal  must  be  accompanied  by  a  bond  with  sure- 
ties,8 is  intended  to  protect  the  government  against  imposition  through 
worthless  bids.  Hence  where  such  requirements  are  conformed  to  in  point 
of-  form,  but  the  postmaster-general  is  satisfied  from  reliable  information  that 
the  bond  is  worthless  and  therefore  unacceptable,  he  may  and  should  treat 
the  bid  as  though  it  were  unaccompanied  by  a  bond.9 

i.  Withdrawal  of  Bid.  —  In  the  absence  of  some  statute  establishing 

1.  20  Op.  Any. -Gen.  293.  8.  Act  of  June  23,  1874,  §  12.  1  Supp.  Rev. 

2.  Witherspoon's  Application,  g  Op.  Any.-     Stat.  U.  S  44. 

Gtn.  331:  Act  July  2,  1S36,  5  Stat.  87;  Rev.  Guaranty  with  Proposal.  —  This  section  is  a 

Siat.  U.  S.,  §  3950.  substitute  for  section  3945  of  Rev.  Stat.  U.  S., 

3.  Act  March  3,  1891,  c.  519.  which  required  every  proposal  for  carrying  the 

4.  20  Op.  Atty.-Gen.  304.  mail  to  be  accompanied  with  a  guaranty  that 

5.  9  Op.  Atty.-Gen.  174.  the  bidder  would  enter  into  an  obligation  to 

6.  Rev.  Stat.  U.  S.,  £  3953.  As  to  where  perform  the, service  proposed.  For  the  con- 
this  section  is  or  is  not  complied  with,  see  14  struction  of  this  requirement,  see  3  Op.  Atty.- 
Op.  Atly.-Gen.  631;  13  Op.  Atty.-Gen.  534.  Gen.  475. 

7.  13  Op.  Atty.-Gen.  477.  9.  17  Op.  Atty.-Gen.  293. 
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such  a  rule  the  post-office  department  has  no  power  to  enforce  a  rule  that  bids 
for  carrying  the  mails  shall  not  be  withdrawn  after  a  certain  time,  whether 
accepted  or  not.  And  even  a  promise  appended  to  the  proposal,  not  to  with- 
draw it  before  the  department  should  decide  upon  it,  would  not  be  binding  in 
law  upon  the  bidder.  The  withdrawal  of  a  bid  must,  however,  be  notified  to 
the  department.    A  mere  intention  to  withdraw  is  not  a  withdrawal.1 

8.  Awarding  of  Contract.  —  The  postmaster-general  is  required  to  award  the 
contract  to  the  lowest  responsible  bidder,2  or  the  lowest  bidder  tendering 
sufficient  guaranties  for  faithful  performance,3  and  where  the  lowest  bidder  pur- 
suant to  advertisement  fails  to  enter  into  contract  or  commence  to  perform 
the  service  the  postmaster-general  is  authorized  to  award  the  contract  to  the 
next  lowest  bidder  or  bidders  in  the  order  of  their  bids,  unless  he  shall  con- 
sider such  bid  or  bids  too  high,  in  which  case  he  may  contract,  at  a  price  less 
than  that  named  in  the  bids,  with  any  person,  whether  a  bidder  or  not,  who 
will  enter  into  a  contract  to  perform  the  service.  In  case  no  satisfactory  con- 
tract can  be  thus  obtained  the  postmaster-general  must  readvertise  the  route.4 

9.  Oath  of  Mail  Contractor.  — Contractors  for  carrying  the  mails  must  take 
the  oath  prescribed  by  statute  5  before  discharging  the  duties  or  performing 
the  service,  in  order  to  entitle  them  to  their  pay  therefor.0 

10.  Sureties  of  Mail  Contractor  —  a.  Rights  and  Liabilities.  —  The  stat- 
ute which  forbids  any  subletting  or  transfer  of  a  mail  contract  without  the 
written  consent  of  the  postmaster-general,  and  declares  that  any  sublease  or 
transfer  without  such  consent  shall  be  deemed  a  violation  of  the  contract  and 
authorize  new  advertising  for  the  same,  and  furthermore  that  the  contractor 
and  his  sureties  shall  be  liable  for  any  damages  thereby  resulting  to  the 
United  States,  does  not  impose  any  greater  liability  on  the  sureties  upon 
contracts  already  existing  than  that  which  they  originally  incurred.  Nor  is 
any  greater  liability  than  that  originally  incurred  imposed  on  such  sureties  by 
the  provision  for  the  protection  of  subcontractors  in  cases  where  there  has 
been  a  lawful  subletting  of  a  mail  contract.  But  these  provisions  are  not  to 
be  so  construed  as  to  diminish  the  rights  which  the  sureties  have  upon  the 
amount  that  had  become  due  the  original  contractor  before  such  subletting.7 

b.  Res  Adjudicata.  —  Where  the  government  has  assessed  against  and 
charged  a  mail  contractor  a  certain  sum  in  an  account  against  him  for  his  fail- 
ures in  carrying  the  mails,  and  has  recovered  judgment  for  that  sum  against 
him  and  his  sureties,  it  cannot  recover  in  another  suit  against  the  same  defend- 
ants on  the  mail  contractor's  bond;  because  the  amount  of  the  former  judg- 
ment did  cover,  and  was  intended  to  cover,  the  whole  sum  due  the  government 
on  account  of  the  mail  carrier's  failures.8 

c.  RELEASE.  —  The  rule  that  any  change  in  the  terms  of  the  contract 
between  the  parties  releases  the  sureties  on  said  contract  from  subsequent 
liability  applies  to  the  case  of  a  contract  for  the  carriage  of  the  mail.9 

11.  Compensation  for  Transportation  of  Mails  —  a.  Statutory  Regula- 
tions. —  Congress  has,  from  time  to  time,  enacted  various  statutes  relative  to 

1.  g  Op.  Atty.-Gen.  174.  Prior  to  the  enactment  of  this  statute  it  was 

2.  See  11  Op.  Atty.-Gen.  245.  held  that  the  postmaster- general  could  not 

3.  Cosgrove  v.  U.  S.,  31  Ct.  CI.  332;  14  Op.  contract  with  the  next  lowest  bidder  or  any 
Atty.-Gen.  56.  person  not  a  bidder,  but  must  advertise  anew. 

Substitute.  —  The  post-office  laws  are  so  con-  13  Op.  Atty.-Gen.  473. 

strued  as  to  permit  the  department  to  accept  5.  Act  of  March  3,  1863.    For  present  form, 

a  substitute  in  place  of  the  party  whose  bid  see  Postal  Laws  and  Regulations  1902,  £  207. 

was  accepted,  and  to  execute  the  contract  with  6.  Le  Baron's  Case,  11  Op.  Atty.-Gen.  498. 

the  substitute  instead  of  the  bidder.    Mathews  7.  16  Op.  Atty.-Gen.  61,  construing  Act  May 

v.  Shores,  24  III.  27.  17,   1878,  c.   107,        2,  3;   Postal  Laws  and 

Disregarding  Bids.  — 5  Op.  Atty.-Gen.  373.  Regulations  1902.  §§  1297,  1299. 

4.  Act  of  Aug.  ii,  1876,  c.  260;  U.  S.  Rev.  8.  U.  S.  v.  Oliver,  36  Fed.  Rep.  758. 

Stat.,  1  Supp.  116;  Postal  Laws  and  Regula-  9.  20  Op.  Atty.  Gen.  321.  And  see  gen- 
tions  1902,  §  1272.  erally  the  title  Suretyship. 
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the  compensation  to  be  paid  for  the  transportation  of  mail.1  These  statutes, 
however,  merely  fix  a  maximum  price,  beyond  which  the  postmaster-general 
cannot  incur  a  liability,2  and  do  not  absolutely  entitle  carriers  of  the  mails  to 
receive  the  compensation  named  therein  or  deprive  the  postmaster-general  of 
the  power  to  make  valid  contracts  at  lower  rates.3 

Land-grant  Railroads.  —  It  is  provided  by  statute  that  railroad  companies 
whose  roads  were  constructed  in  whole  or  in  part  by  land  grants  shall  receive 
for  carrying  the  mails  only  eighty  per  cent,  of  the  compensation  allowed  to 
unaided  roads.'4 

b.  Necessity  for  Compliance  with  Contract.  —  It  is  of  course  neces- 
sary, in  order  to  entitle  a  contractor  for  the  carriage  of  the  mails  to  the  com- 
pensation stipulated  for  in  his  contract,  that  he  shall  have  performed  the 
service  required  by  such  contract  in  all  essential  particulars.5 

c.  ADDITIONAL  SERVICE.  —  The  postmaster-general  is  authorized  to  allow 
a  contractor  compensation  for  additional  service,6  but  before  it  can  be  paid 
it  must  appear  that  the  sum  to  be  paid  is  "expressed  in  the  order  and  entered 
upon  the  books  of  the  department,"  and  that  service  additional  to  that 
required  by  the  contract  has  been  performed.7 

d.  Increase  of  Expedition.  —  The  postmaster-general  may  allow  extra 
compensation  for  an  increase  of  expedition  in  the  service,8  but  it  is  provided 


1.  Statutes  Relating  to  Railroad  Service.  —  Rev. 
Slat.  U.  S.,  §  4002;  Act  of  July  12,  1876;  Act 
of  June  17,  1878. 

The  rates  are  tabulated  in  a  note  on  p.  537 
of  the  Postal  Laws  and  Regulations  (ed.  of 
1902). 

See  9  Op.  Atty.-Gen.  295,  for  construction 
of  the  Act  of  March  3.  1845  (5  Stat,  at  Large 

738). 

Statutes  Relating  to  Foreign  Mail  Service.  — 
Rev.  Stat.  U.  S.,  §  4009;  Act  of  March  3,  1891, 
c-  5r9.  §  5.  1  Supp.  Rev.  Stat.  go7;  Postal  Laws 
and  Regulations  1902,       1306,  1307. 

Assent  to  Reduction  under  Act  of  1878.  —  See 
Eastern  R.  Co.  v.  U.  S.,  129  U.  S.  391. 

Existing  Contracts  Were  Not  Affected  by  the 
Act  of  July  12,  1876,  c.  179(19  Stat,  at  L.  78), 
making  a  reduction  of  rates  for  railway  serv- 
ice. Chicago,  etc.,  R.  Co.  v.  U.  S.,  104  U.  S. 
6S7;  15  Op.  Atty.-Gen.  182.  See  15  Op.  Atty.- 
Gen.  482,  as  to  "  recognized  service." 

Compensation  for  Use  of  Post-office  Cars.  —  15 
Op.  All  y.-Gen  169. 

Special  Act  Relating  to  Union  Pacific  Railroad. 

—  Union  Pac.  R.  Co.  v.  U.  S.,  104  U.  S.  662; 
Union  Pac.  R.  Co  v.  U.  S.,  117  U.  S.  355. 

Acceptance  of  Vessel  as  of  Class  Inferior  to  That 
Contracted  for.  —  20  Op.  Atty.-Gen.  409. 

2.  Alabama  G.  S.  R.  Co.  v.  U.  S.,  25  Ct.  CI. 
30,  affirmed  142  U  S.  615;  18  Op.  Atty.-Gen. 
248. 

3.  Postmaster-General  May  Make  Contracts  at 
Lower  Rates. —  Minneapolis,  etc.,  R.  Co.  v.  U. 
S.,  24  Cl.  CI.  350;  Texas,  etc.,  R.  Co.  v.  U.  S., 
28  Ct.  Cl.  379;  Pacific  Mail  Steamship  Co. 
v.  U.  S.,  28  Ct.  Cl.  1. 

Rate  Fixed  by  Postmaster-General  Must  Be  Paid. 

—  Pacific  Mail  Steamship  Co.  v.  U.  S..  28  Ct. 
Cl.  1. 

4.  Act  of  July  12,  1876.  c.  179.  §  13  (19  Stat, 
at  L.  82;;  Postal  Laws  and  Regulations  1902, 
§  1166;  Wisconsin  Cent.  R.  Co.  v.  U.  S.,  27 
Ct.  Cl.  440,  affirmed  164  U.  S.  190. 

Existing  Contracts  Not  Affected.  —  Chicago, 
etc.,  R.  Co.  v.  U.  S.,  104  U.  S.  680. 


Where  Only  a  Part  of  a  Railroad  Was  Con- 

structed  through  Land  Grants,  the  company  was 
entitled  10  eighty  per  cent,  for  the  portion  ot 
the  line  so  constructed  and  to  the  full  pay  foi 
the  remainder  of  its  line.  Alabama  G.  S.  R. 
Co.  v.  U.  S.,  25  Ct.  Cl.  30.  affirmed  142  U.  S. 
615. 

5.  8  Op.  Atty.  Gen.  409.  See  also  U.  S.  v. 
Carr,  132  U.  S.  644,  reversing  Carr  v.  U.  S.,  22 
Ct.  Cl.  152. 

6.  Compensation  for  Additional  Service.  — 
Postal  Laws  and  Regulations  1902,  £  1287; 
Cosgrove  v.  U.  S.,  31  Ct.  Cl.  332;  Alvord  v. 
U.  S.,  95  U.  S.  356. 

What  Is  Extra  Service.  —  See  Woolverton  v. 
U.  S.,  34  Ct.  Cl.  247. 

Where  the  Same  Order  Increases  Expedition  and 
Requires  Additional  Service,  and  the  contractor 
performs  accordingly,  he  is  entitled  to  com- 
pensation for  both.  Salisbury  v.  U.  S.,  28  Cl. 
Cl.  404. 

Acts  of  Postmaster-General  Not  Binding  on  Suc- 
cessor.—  3  Op.  All  y.-Gen.  1. 
Advertisement  Governs  as  to  Route  and  Distance. 

—  Cosgrove  v.  U.  S.,  31  Ct.  Cl.  332. 

To  Whom  Claim  Presented.  —  A  claim  for  ad- 
ditional compensation  for  carrying  the  mail  is 
in  contemplation  of  law  presented  to  the  post- 
master-general when  it  is  presented  10  the  sec- 
ond assistant  postmaster  general,  with  whom 
all  the  business  in  relation  to  the  claim  has 
been  previously  transacied.  It  is  not  neces- 
sary that  the  claim  should  be  presented  to  the 
postmaster- general  in  person.  Alvord  v.  U. 
S.,  95  U.  S.  356. 

Construction  of  Contracts  Providing  for  Ad- 
ditional Service  Without  Increased  Compensation. 

—  See  Otis  v.  U.  S.,  20  Ct.  Cl.  315,  affirmed  120 
U.  S.  115;  Woolverton  v.  U.  S.,  27  Ct.  Cl.  292. 

7.  Postal  Laws  and  Regulations,  1902, 
§  1287;  Cosgrove  v.  U.  S.,  31  Ct.  Cl.  332. 

8.  Expedition  Prior  to  Allowance.  —  An  extra 
allowance  for  increased  expedition  is  not  in- 
validated because  prior  thereto  the  contractor 
had  been  voluntarily  carrying  the  mail  over 
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by  statute  that  no  such  allowance  shall  be  made  unless  the  employment  of 
additional  stock  and  carriers  is  made  necessary,  and  in  such  case  the  additional 
compensation  shall  bear  no  greater  proportion  to  the  additional  stock  and 
carriers  necessarily  employed  than  the  compensation  in  the  original  contract 
bears  to  the  stock  and  carriers  necessarily  employed  in  its  execution.1 

limitation.  —  It  has  also  been  provided  that  the  postmaster-general  shall  not 
have  the  power  to  expedite  the  service  under  any  contract  to  a  rate  of  pay 
exceeding  fifty  per  centum  on  the  contract  as  originally  let.* 

c.  Reduction  of  Speed.  —  A  proposition  for  a  reduction  of  speed  with 
a  corresponding  reduction  of  compensation  may  be  dealt  with  by  the  post- 
master-general as  in  his  judgment  the  good  of  the  service  and  the  interests  of 
the  public  may  demand,  there  being  no  limitation  upon  the  exercise  of  his 
authority  in  such  case.3 

/.  Discontinuance  or  Reduction  of  Service.  —The  postmaster-gen- 
eral has  a  right  to  discontinue  or  curtail  the  service  on  any  mail  route  in  whole 
or  in  part  in  order  to  place  on  the  route  superior  service,  or  whenever  the  pub- 
lic interests  in  his  judgment  shall  require  such  discontinuance  or  curtailment 
for  any  other  cause.4  In  such  case  the  contractor  is  allowed  as  full  indem- 
nity one  month's  extra  pay  on  the  amount  of  service  dispensed  with  5  and  a 
pro  rata  compensation  for  the  amount  of  service  retained  and  continued.6 

Effect  of  Annulment  of  Contract  on  Voyage  Previously  Started.  — The  annulment  by  Act 
of  Congress  of  a  contract  for  the  carriage  of  ocean  mails  was  not  intended  to 
operate  on  a  voyage  previously  started  by  one  of  the  vessels  of  the  contractor, 
and  such  vessel  having  made  the  round  trip  the  contractor  was  entitled  to 
compensation  therefor. 7 

g.  Lap  Service.  —  The  post-office  department  will  not  favor  the  author- 
ization of  more  than  one  mail  route  over  the  same  railroad.  Where,  however, 
it  becomes  necessary  to  authorize  more  than  one  route  the  second  route  will 
be  at  the  lap  rate;  i.  e.,  at  a  rate  of  compensation  per  mile  per  annum  equal 
to  the  difference  between  the  rate  earned  by  the  average  daily  weight  of  the 
first  or  original  route  and  the  rate  which  would  be  earned  if  the  average  daily 
weight  of  the  lap  route  were  added  thereto.8 

h.  VOLUNTARY  SERVICE.  —  Where  additional  services  performed  by  a 
mail  contractor  are  voluntary,  no  liability  is  imposed  on  the  government,  and 
when  Congress  subsequently  passes  a  statute  authorizing  payment  to  him  on 

the  route  at  the  increased  rate  of  expedition  Ocean  Mail  Service  under  the  Act  of  March  3, 

without  extra  pay.    U.  S.  v.  Voorhees,  135  U.  1891.    20  Op.  Atty.-Gen.  293. 

S.  550.  5.  Postal  Laws  and  Regulations  1902,  §  1277; 

1.  R;v.  Stat.  U.  S.,  §  3961;  Postal  Laws  and  19  Op.  Atty.-Gen.  146. 

Regulations  1902,  ^  1288.    And  see  Parker  v.  The  extra  pay  given  by  post-office  contracis 

U.  S  ,  26  Ci.  Cl.  344.  for  service  dispensed  with  is  noi  a  penalty  for 

No  New  Contract  Created.  —  Griffith  v.  U.  S.,  a  breach  of  contract,  but  a  compensation  for 

22  Ct.  Cl.  165.  changes  in  the  service.    Salisbury  v.  U.  S.,  28 

Evidence  of  Value.  —  Parker  v.  U.  S.,  26  Ct.  Ct.  Cl.  52. 

Cl.  344.  When  Claim  Accrues.  —  Salisbury  v.  U.  S.,  28 

Burden  of  Proof  as  to  Excess.  —  Parker  v.  U.  Ct.  Cl.  404. 

S.,  26  Ct  Cl.  344.  When  Further  Execution  of  Contract  Impossible. 

Errors  in  Affidavit.  —  Peterson  v.  U.  S.,  26  Ct.  —  13  Op.  Atty.-Gen.  259. 

Cl.  332.   See  also  Griffith  v.  U.  S.,  22  Ct.  Cl.  165.  How  Claims  for  Extra  Pay  Decided.  —  5  Op. 

2.  Act  of  April  7,  1880,  c.  48,  §  2  (21  Stat,  at  Atty.-Gen.  246. 

Large  72,  1  Supp.   Rev.  Slat.  280);    Postal  Acceptance  a   Waiver  of  Further   Claims. — 

Laws  and  Reguluions  1902,  §  1288.  Blanchard's  Case,  8  Op.  Atty.-Gen.  27. 

Expedition  of  Service  Previously  Increased. —  6.  Postal  Laws  and  Regulations  1902,  §  1277. 

Allmin  v.  U.  S.,  131  U.  S.  31.    Compare  17  Op.  See  4  Op.  Atty.-Gen.  140. 

Atiy.-Gen.  166.  7.  Pacific  Mail  Steamship  Co.  v.  U.  S.,  103 

3.  17  Op.  Atty.-Gen.  240.  U.  S.  721. 

4.  Postal  Laws  and  Regulations,  1902,  8.  Postal  Laws  and  Regulations  1902,  §  1172; 
§  1277;  19  Op.  Atty  -Gen.  146.  Texas,  etc.,  R.  Co.  v.  U.  S.,  28  Ct.  Cl.  379. 

What  Amounts  to  a  Discontinuance  of  Service.  See  also  Railway  Mail  Service  Cases,  13  Ct. 

—  See  Reeside  v.  U.  S.,  8  Wall.  (U.  S  )  38;  Cl.  199;  15  Op.  Atty.-Gen.  92.  and  15  Op.  Atty. - 

Wrefoid  v.  U.  S.,  32  Cl.  Cl.  415.  Gen.  602,  for  adjudications  and  opinions  as  to 

This  Provision  Does  Not  Apply  to  Contracts  for  lap  routes. 
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account  of  such  services,  of  an  amount  to  be  computed  by  the  Court  of  Claims, 
he  cannot  recover  interest.1 

i.  Reversal  of  Direction  of  Route.  —  Where  the  direction  of  a  mail 
route  is  reversed,  but  the  change  requires  no  greater  speed  or  increase  of  dis- 
tance, the  carrier  is  not  entitled  to  any  increase  of  pay,  though  the  change 
may  involve  him  in  serious  loss.2 

j.  When  Delivery  to  Post  Office  Not  Computed  as  Mileage.— 
The  uniform  practice  of  the  department  that  the  delivery  of  mails  at  post 
offices  within  eighty  rods  of  a  station  is  not  to  be  computed  as  mileage,  is  a 
correct  construction  of  the  regulations  as  to  delivery.3 

k.  Excess  of  Authority  in  Ordering  Services.  —  A  mail  contractor 
who  has  performed  services  ordered  by  the  postmaster-general  is  entitled  to 
be  compensated  therefor  whether  or  not  the  postmaster-general  exceeded  his 
authority.4 

/.  Services  in  Southern  States  Immediately  Before  Secession.  — 
Under  the  act  making  an  appropriation  to  pay  the  amount  due  to  mail  con- 
tractors for  mail  service  performed  in  the  Southern  states  in  the  years  1859, 
i860,  and  1 861 ,  and  before  the  states  respectively  engaged  in  war  against  the 
United  States,  "  provided  that  any  such  claims  which  have  been  paid  by 
the  Confederate  States  government  shall  not  again  be  paid,"5  the  burden 
of  proof  was  upon  a  claimant  under  such  act  to  show  that  his  claim  was  not 
within  the  exception.6 

m.  Payments  Made  Wrongfully  or  through  Mistake.  —  Payments 
made  to  a  mail  contractor  wrongfully  or  through  mistake  may  be  recovered 
back  7  or  deducted  from  amounts  subsequently  becoming  due  to  the  contractor.** 

n.  Setting  Off  Against  Debts  Due  Government.  —  Where  an  Act 
of  Congress  gave  to  a  railroad  company  credit  on  certain  railroad  iron  imported, 
the  price  to  be  paid  in  four  years  by  set-off  on  a  contract  for  the  transporta- 
tion of  the  mails,  the  postmaster-general  could  contract  anew  with  the  same 
company  for  additional  service  at  additional  compensation  without  requiring 
that  the  new  compensation  be  charged  to  the  debt  for  railroad  iron  due  under 
the  first  contract.9 

0.  Waiver  of  Claims.  —  A  mail  contractor  accepting  compensation  for 
services  at  a  certain  rate  without  objection  will  be  held  to  have  assented  to 
such  rate  and  cannot  subsequently  recover  more  than  the  sum  so  accepted.10 
Similarly  a  railroad  company's  acquiescence  in  the  demand  of  the  government 
for  free  transportation  for  its  post-office  inspectors  has  been  held  to  operate 
as  a  waiver  of  any  right  of  action  for  such  transportation,  regardless  of  whether 
or  not  the  claim  of  the  department  for  free  transportation  was  well  founded.11 

12.  Fines  and  Deductions.  —  The  postmaster-general  is  authorized  by  stat- 
ute to  make  deductions  from  the  pay  of  contractors  for  failures  to  perform 
service  according  to  contract  and  to  impose  fines  upon  them  for  other  delin- 


1.  Wightman  v.  U.  S..  23  Ct.  CI.  144. 

2.  Smith's  Case,  26  Ct.  CI.  178. 

3.  Minneapolis,  etc  .  R.  Co.  v.  U.  S.,  24  Ct. 
CI.  350. 

4.  Salisbury  v.  U.  S.,  28  Ct.  CI.  404. 

5.  Act  of  March  3,  1877. 

6.  Selma,  etc.,  R.  Co.  v.  U.  S.,  139  U.  S. 
560. 

7.  Recovery  of  Money  Paid  Wrongfully  or 
through  Mistake. —  U.  S.  v.  Barlow,  132  U.  S. 
271;  Cosgrove  v.  U.  S.,  31  Ct.  CI.  332;  Duval 
v.  U.  S..  25  Ct.  CI.  46;  U.  S.  v.  Piatt,  157  U. 
S.  113;  3  Op.  Atty.-Gen.  1;  Rev.  Stat.  U.  S., 
S  4057- 

Counterclaim  in  Suit  by  Contractor.  —  Cosgrove 
v.  U.  S.,  31  Ct.  CI.  332. 


Estoppel.  —  Duval  v.  U.  S.,  25  Ct.  CI.  46. 

8.  Deduction  from  Amount  Subsequently  Becom- 
ing Due.  —  Wisconsin  Ceni.  R.  Co.  v.  L  .  S..  27 
Ct.  CI.  440,  affirmed  164  U.  S.  190;  U,  S.  v. 
Carr,  132  U.  S.  644. 

9.  6  Op.  Atty.  Gen.  66S. 

10.  Waiver. — Evansville,  etc.,  R.  Co.  v.  LT. 
S.,  32  Ct.  CI.  555;  Railway  Mail  Service  Cases, 
13  Ct.  CI.  199.  See  also  Whitsell  v.  U.  S.,  34 
Ct.  CI.  5. 

For  circumstances  held  not  to  amount  to 
waiver,  see  Alvord  t.  U.  S.,  95  U.  S.  356; 
Pacific  Mail  Steamship  Co.  v.  U.  S.,  28  Ct.  CI. 
1.    See  also  16  Op.  Atty.-Gen.  264. 

11.  Central  Pac.  R.  Co.  v.  U.  S.,  164  U.  S.  93, 
affirming  28  Ct.  CI.  427. 
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quencies,1  and  to  impose  fines  on  contractors  for  transporting  the  mail 
between  the  United  States  and  any  foreign  country  for  any  unreasonable 
or  unnecessary  delay  in  the  departure  of  such  mail  or  the  performance  of  the 
trip.2 

13.  Subletting  of  Mail  Contracts  —  a.  Approval  ok  POSTMASTER-GENERAL. 

 A  contract  for  the  carriage  of  the  mail  maybe  lawfully  sublet  with  the 

approval  of  the  postmaster-general,  but  not  otherwise,3  and  a  contract  which 
has  been  unlawfully  sublet  may  be  annulled  by  the  post-office  department.4 

b.  Rights  of  Subcontractors.  —  Where  an  agreement  between  a  mail 
contractor  and  his  subcontractor  provides  that  the  former  shall  pay  to  the 
latter  "the  full  amount  of  mail  pay  that  shall,  from  time  to  time,  become  due 
to  him,"  and  the  subcontractor  assumes  all  the  obligations  of  the  contract, 
the  one  month's  extra  pay  for  discontinuing  the  service,  provided  by  the 
original  contract,  belongs  to  the  subcontractor.5 

c.  Protection  of  Subcontractors.  ■ —  Provision  is  made  by  statute  for 
the  protection  of  subcontractors  whom  the  contractor  has  failed  to  pay,  by 
authorizing  the  post-office  department  to  retain  out  of  moneys  due  the  con- 
tractor the  amount  due  to  the  subcontractor  and  to  pay  the  same  to  the 
latter6  and  also  by  giving  him  a  lien  on  the  amount  due  the  contractor.7 

d.  Termination  of  Subcontract.  —  The  postmaster-general's  approval 
of  a  subcontract  for  the  carrying  of  the  mails  can  be  withdrawn  at  any  time, 
and  such  withdrawal  will  have  the  effect  of  terminating  the  contractual 
relations  between  the  contractor  and  his  subcontractor;  and  if,  for  any  of 
the  reasons  stated  in  the  original  contract  and  also  in  the  subcontract,  the 
postmaster-general  should  annul  the  former,  the  latter  would  fall  with  it.8 

14.  Regulation  of  Service  —  a  Power  of  Postmaster-General.  —  While 
Congress  has  necessarily  given  to  the  postmaster-general  great  discretion  in 
the  management  of  the  postal  service  and  committed  much  to  his  opinion  and 
good  judgment,9  he  is  still  merely  an  agent  of  the  government  with  limited 
authority,  and  none  of  his  acts  except  those  which  are  found  to  be  within 
the  scope  of  his  authority  and  conformable  to  law  are  binding  upon  the 
government. 10 

1.  Fines  and  Deductions.  —  Rev.  Stat.  U.  S.,  Power  Limited  to  Cases  Specified  in  Statute.  — 
§  3962;  Postal  Laws  and  Regulations   1902,      U.  S.  v.  Collins,  4  Blaichf.  (U.  S.)  142. 

§  1332;  Chicago,  etc..  R.  Co.  v.  U.  S.,  127  U.  How  Fines  Imposed.  —  A  fine  is  imposed  by 
S.  406;  [5  Op.  Atty.-Gen.  440;  Parker  v.  U.  S.,  withholding  money  which  is  due  to  the  con- 
26  Ct.  CI.  344.  tractor  upon  his  contract.    The  postmaster- 

An  order  of  the  postmaster-general  making  general  cannot  deduct  it  from  moneys  due 
a  mail  service  "  subject  to  fines  and  deduc-  upon  other  contracts.  Parker  v.  U.  S.,  26  Ct 
tions "   is  authorized  by  Rev.  Stat.  U.  S.,      CI.  344. 

§3962.  Minneapolis,  etc.,  R.  Co.  v.  U.  S.,  24  3.  Subletting.  —  Gaines  v.  Trengrove,  77 
Ct.  CI.  350.  Minn.  349;  20  Op.  Atty.-Gen.  161 ;  Act  Mav 

The  Postmaster-General  Is  the  Judge  whether  a  17,  1878,  c.  107,  §  2;  Postal  Laws  and  Regula- 
fine  shall  be  imposed,  and  his  decision  is  final,  tions  1902,  S  1297  See  also  Salisbury  v.  U. 
unless  impeached.    Otis  v.  U.  S.,  24  Ct.  CI.      S.,  28  Ct.  CI.  52. 

61;  Parker  v.  U.  S.,  26  Ct.  CI.  344.    See  also        Reinstatement  of  Subcontractor.  —  Logan  v. 
Allman  v.  U.  S.,  131  U.  S.  31;  Minneapolis,      Woodlief,  47  La.  Ann.  1142. 
etc.,  R.  Co.  v.  U.  S.,  24  Ct.  CI.  350;  Gaines  v.         Contract  for  Subletting  Not  Void  but  Voidable 
Trengrove,  77  Minn.  349.  Only.  —  Myers  v.  Pickett,  81  Tex.  53. 

Power  of  Postmaster- General  to  Make  Deductions  4.  Annulment.  —  McGinnis  v.  U.  S.,  27  Ct. 
Discretionary. —  18  Op.  Atty.-Gen.  313;  14  Op.      CI.  146. 

Atty.-Gen  179.    Contra,  17  Op.  Alty.-Gen.  276.         5.  Salisbury  v.  U.  S..  28  Ct.  CI.  404. 

Amount  of  Fine.  —  Parker  v.  U.  S.,  26  Ct.  CI.  6.  Oral  Contract  Not  Sufficient.  —  16  Op.  Atty,- 
344.  Gen.  280. 

Evidence  of  Imposition  of  Fine. —  U.S.  v.  Mc-  7.  Construction  of  Statute.  —  U.  S.  v.  Cole- 
Coy,  (C.  C.  A.)  104  Fed.  Rep.  669.  grove,  8  App.  Cas.  (D.  C.)  255. 

Remission  of  Fines,  Etc. —  14  Op.  Atty.-Gen.         8.  Gaines  v.  Trengrove,  77  Minn.  349. 
179.  9.  See  Griffith  v.  U.  S.,  22  Ct.  CI.  165. 

Waiver  of  Forfeiture. —  14  Op.  Atty.-Gen.  10.  3  Op.  Atty.-Gen.  1 ;  Minneapolis,  etc.,  R. 
179.  Co.  v.  U.  S.,  24  Ct.  CI.  350. 

2.  Rev.  Stat.  U.  S.,  §  4010;  Postal  Laws  and  Power  to  Bind  Successors  in  Office.  —  Although 
Regulations  1902,  §  1333.  postmasters-general  have  no  authority  to  bind 
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b.  SCHEDULES.  —  Under  a  contract  for  carrying  the  mails  between  two 
points  agreeably  to  a  schedule  appended  which  regulates  the  time  of  arrival 
and  departure  only  at  the  ends  of  the  route,  the  postmaster-general  cannot 
require  the  contractor  to  deliver  the  mails  at  an  intermediate  point  at  a  par- 
ticular hour  of  the  day,  for  this  would  be  the  making  of  a  new  schedule,  while 
the  postmaster-general  has  power  only  to  change  the  schedule.1 

15.  Custody  of  Mail  While  in  Transit.  —  From  the  time  the  mail  is  taken  in 
charge  at  the  beginning  of  the  route  until  delivered  at  the  termination  thereof, 
it  must  not  be  placed  in  the  custody  of  any  person  not  "authorized  to  receive 
the  same."  Hence  a  contractor  has  no  right  to  employ  an  express  company 
not  under  his  control  to  carry  the  mail.* 

16.  Special  Agents.  —  Where  the  duties  of  "special  agents"  employed  by 
the  postmaster-general  concern  the  railway  postal  service,  such  agents  may, 
so  far  (and  so  far  only)  as  regards  the  performance  of  those  duties,  be  placed 
under  the  supervision  of  one  or  both  of  the  officers  whom  the  postmaster- 
general  is  authorized  to  appoint  to  superintend  the  railway  postal  service.3 

17.  Railway  Post  Offices.  —  Where  the  regulations  of  a  railroad  company 
which  carries  the  mail  under  a  contract  with  the  government  require  postal 
clerks  on  mail  trains  to  receive  letters  and  sell  stamps  at  the  cars,  it  is  the  duty 
of  the  company  to  furnish  a  reasonably  safe  passage  to  and  from  its  mail 
trains  for  the  purpose  of  mailing  letters  while  such  trains  are  stopping  at 
the  regular  stations.4 

18.  Liability  to  Sender  for  Loss  of  Mail  Matter.  —  It  has  been  held  that  a 
mail  contractor  is  not  liable  to  the  owner  of  a  letter  lost  through  the  careless- 
ness of  the  contractor's  agents  carrying  the  mail  5  nor  to  the  owner  of  money 
stolen  from  the  mail  by  one  of  his  subordinates,6  but  it  has  also  been  held 
that  as  a  mail  carrier  is  merely  the  private  agent  of  the  contractor  for  the  car- 
riage of  the  mail  the  latter  is  liable  to  third  persons  for  the  loss  of  mail  matter 
through  the  negligence  or  default  of  such  agent,'  such  liability  being,  however, 
that  of  a  bailee  for  hire  only  and  not  of  a  common  carrier.8 

19.  Suspension  of  Service  —  Restoration.  —  Where  a  mail  transportation  serv- 
ice, suspended  because  of  an  alleged  imperfect  performance,  is  restored  on 
condition  that  the  contractor  shall  pay  the  cost  of  the  service  during  suspen- 
sion, such  payment  is  obligatory  upon  him.  And  if  he  afterwards  brings  an 
action  under  his  contract,  claiming  that  the  suspension  was  without  cause, 
the  burden  is  upon  him  to  prove  that  he  performed  the  service  according  to 
his  contract  and  that  the  postmaster-general  acted  in  bad  faith.9 

20.  Liability  of  United  States  for  Breach  of  Contract.  —  The  United  States 
would  be  liable  to  damages  for  its  breach  of  a  contract  in  reference  to  the 
carriage  of  the  mail  on  the  same  principles  and  to  the  same  extent  as  a  private 
party. 10 

their  successors  in  matters  of  purely  public  4.  Hale  v.  Grand  Trunk  R  Co.,  6o  Vt.  605. 
concern,  the  case  is  different  in  respect  to  5.  Liability  for  Loss  of  Mail  Matter. —  Con- 
transactions  with  individuals.  Their  authoi-  well  v.  Yoorhees,  13  Ohio  523,  42  Am.  Rep. 
ized  contracts  with  individuals,  when  not  206  Hutchins  v.  Brackett.  22  N.  H.  252,  53 
affected  by  fraud  or  material  error,  are  obliga-      Am.  Dec.  248. 

tory  upon  successors,  the  change  of  incum-  6.  Foster  v.  Metis,  55  Miss.  77,  30  Am.  Rep. 
bents  not  in  any  wise  affecting  or  impairing  504. 

the  rights  of  the  contractors.  Frauds  and  7.  Sawyer  v.  Corse,  17  Gratt.  (Va.)  230,  94 
material  errors,  however,  may  as  lawfully  be      Am.  Dec.  445. 

inquired  into  by  successors  in  office,  as  by  the  In  this  case  the  court  attached  some  import- 
maker  of  the  contract.    3  Op.  Atty.-Gen.  r.         ance  to  the  fact  that  the  mail  carrier  had  not 

1.  9  Op.  Atty.-Gen.  252.  been  sworn  as  required  by  law,  but  inclined  to 
As  to  the  authorit  y  of  the  postmaster-general      the  view  that  even  independently  of  this  fact 

1o  change  schedules,  see  Postal  Laws  and  the  contractor  would  have  been  liable  under 
Regulations  1902,  §  1285.  the  terms  of  his  contract. 

2.  15  Op.  Atty.-Gen.  70;  Rev.  Stat.  U.  S..  8.  Central  R.,  etc.,  Co.  v.  Lampley,  76  Ala. 
§  5474-  357,  52  Am.  Rep.  335. 

3.  Special  Agents.  —  15  Op.  Atty.-Gen.  171.  9.  Woodlief  v.  U.  S.,  26  Ct.  CI.  457. 

See  Rev.  Stat.  U.  S.,  §§4017,  4020.  10.  Chicago,  etc.,  R.  Co.  v.  U.  S.,  104  U.  S. 680. 
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21.  Annulment  of  Contract.  —  The  regulations  of  the  post-office  depart- 
ment 1  give  the  postmaster-general  power  to  annul  a  contract  for  the  follow- 
ing delinquencies  on  the  part  of  the  contractor,  and  other  causes  :  For  repeated 
failures,  or  for  failure  to  perform  service  according  to  contract;2  for  violat- 
ing the  postal  laws  or  regulations;3  for  disobeying  the  instructions  of  the 
post-office  department ;  4  for  refusing  to  discharge  a  carrier,  or  any  other  person 
having  charge  of  the  mail  by  his  direction,  when  required  by  the  depart- 
ment so  to  do;  for  subletting  service  without  the  consent  of  the  postmaster- 
general,5  or  assigning  or  transferring  his  contract,  or  for  combining  to  prevent 
others  from  bidding  for  the  performance  of  postal  service;6  for  transmitting 
commercial  intelligence  or  matter  which  should  go  by  mail,  contrary  to  the 
stipulations  of  his  contract,  or  for  transporting  persons  so  engaged  ;  whenever 
the  contractor  shall  become  a  postmaster,  assistant  postmaster,  or  member  of 
Congress,  or  otherwise  legally  incompetent  to  be  concerned  in  a  contract; 
whenever,  in  the  opinion  of  the  postmaster-general,  the  service  cannot  be 
safely  continued;  when  the  service  on  any  route  has  been  sublet  for  less  than 
the  contract  price,  or  in  violation  of  any  of  the  conditions  of  the  permission 
to  sublet;  for  failure  to  furnish  a  new  surety  when  required,  and  for  any  other 
cause  specified  in  the  contract  or  any  statute.7 

A  Proper  Form  of  Annulment  would  be  an  order  declaring  the  contract  annulled, 
and  specifying  the  reasons.  This  order  should  be  promptly  communicated  to 
the  contractor.8 

22.  Relief  Where  Performance  of  Contract  Impossible.  —  In  a  case  where  pro- 
posals in  the  usual  form,  for  the  transportation  of  the  mail  between  certain 
specified  points,  had  been  advertised  for  and  accepted  without  certain  knowl- 
edge on  either  side  that  the  condition  of  the  roads  was  such  that  coaches 
could  pass  over  the  route,  and,  after  trial,  it  was  found  that  the  roads  were 
not  in  a  state  to  permit  the  execution  of  said  contract  according  to  its 
terms,  it  was  decided  that  the  contractor  be  released  from  further  obliga- 
tions under  it,  and  that  he  receive  compensation  for  transporting  the  mail  by 
steamboat,  etc.9 

23.  Abandonment  of  Contract.  —  A  mail  contractor  and  the  sureties  on  his 
bond  are  liable  in  damages  for  the  abandonment  by  him  of  his  contract.10 

24.  Payment  of  Tolls  by  Mail  Carriers.  —  Contractors  carrying  the  mails  of 
the  United  States,  and  availing  themselves  of  turnpike  roads,  ferries,  bridges, 
etc.,  constructed  and  owned  by  states,  corporations,  or  individuals,  are  sub- 
ject to  the  same  tolls  for  the  passage  of  their  vehicles,  with  the  mails,  as  other 
travelers  pay  for  a  like  use  of  the  same  improvements,  unless  mail  carriers  are 
exempted  under  the  franchise  or  by  statute  relative  to  such  road.11 

How  Contract  Created.  —  Garfielde  v.  U.  S.,  7.  Contract    Forbidding   Annulment  Without 

93  U.  S.  2.12.  Mutual  Consent.  —  20  Op.  Any. -Gen.  161. 

Damages  for  Illegally  Refusing  to  Award  Con-  Decision  of  Postmaster-General  Final.  —  Gaines 

tract.  —  Garfielde  v.  U.  S.,  93  0.  S.  242.  v.  Trengrove,  77  Minn.  349. 

1.  Postal  Laws  and  Regulations  1902,  §  1250.  8.  9  Op.  Atty.-Gen.  392. 

2.  Where  a  Mail  Contractor's  Steamboat  is  Laid  9.  3  Op.  Atty.-Gen.  492. 

Dp  for  Repairs  and  he  procures  the  services  of  10.  Evidence  of  Abandonment. —  U.  S.  v.  Mc- 

another  boat  owner  to  transport  the  mail,  the  Coy,  (C.  C.  A.)  104  Fed.  Rep.  669. 

arrangement  does  not  concern  the  post-office  When  Contractor  Not  Released  by  Annulment 

department  and  is  no  ground  for  forfeiture  of  of  Contract. —  14  Op.  Atty.-Gen.  18. 

the  mail  contract,  there  being  no  provision  11.  Mail  Carriers  Subject  to  Tolls. —  Harpers, 

of  the  contract  requiring  the  contractor  to  carry  Endert,  103  Fed.  Rep.  911;  Dickey  v.  Mays- 

the  mails  in  his  own  or  any  other  particular  ville,  etc.,  Turnpike  Road  Co.,  7  Dana  (Ky.) 

boat.    Wreford  ».U.  S.,  32  Ct.  CI.  415.  113;  Proctor  v.  Crozier,  6  B.  Mon.  (Ky.)  268; 

3.  Violation  by  One  of  Several  Contractors.  —  3  Buncombe  Turnpike  Co.  v.  Nevvland.  4  Dev. 
Op.  Atty.-Gen.  436.  L.  (15  N.  Car.)  463.    See  generally  the  title 

4.  9  Op.  Atty.-Gen.  392.  Turnpikes  and  Toll  Roads. 

5.  9  Op.  •  Atty.-Gen.  392.  See  also  supra.  Exemption  on  Cumberland  Road.  —  Searight  v. 
this  section,  13,  Subletting  of  Mail  Contracts.  Stokes,  3  How.  (U.  S.)  151.    See  further  in 

6.  See  supra,  this  section,  7.  d.  Combinations  this  connection  Neil  v.  Ohio,  3  How.  (U.  S.) 
to  Prevent  Bidding,  720. 
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IX.  Postal  Crimes  and  Offenses  —  1.  Selling  Stamps  Contrary  to  Law.  — 

By  statute  it  is  made  a  misdemeanor  for  any  "person  connected  with  the 
postal  service,  intrusted  with  the  sale  or  custody  of  postage  stamps,  stamped 
envelopes,  or  postal  cards,"  to  "use  or  dispose  of  them  in  payment  of  debts 
or  in  the  purchase  of  merchandise  or  other  salable  articles,"  or  to  "pledge 
or  hypothecate  "  them,  or  to  "sell  or  dispose  of  them  except  for  cash,"  or 
for  any  sum  other  than  that  indicated  on  their  face,  or  otherwise  than  as 
provided  by  law  and  the  regulations  of  the  department.1 

To  Constitute  the  Offense  proof  that  the  person  used  stamps  intrusted  to  him  in 
the  purchase  of  merchandise,  or  in  payment  of  debts,  or  that  he  bought  the 
stamps  from  himself  for  such  purposes,  is  sufficient,  provided  that  there  is 
proof  that  the  stamps  had  been  received  by  the  person  officially  from  the 
government.  Proof  that  the  stamps  were  procured  from  another  source  will 
not  warrant  a  conviction.2 

2.  Unlawful  Detention  of  Mail  Matter  —  a.  Detention  by  Postmaster 
IN  His  OFFICE.  —  By  statute  it  is  made  an  offense  for  a  postmaster  unlaw- 
fully to  detain  in  his  office  any  mail  matter  that  may  lawfully  be  posted,3 
with  intent  to  prevent  the  arrival  and  delivery  of  the  same  to  the  addressee. 
Such  offense  is  punishable  by  fine  and  imprisonment,  and  the  offender  is 
thereby  rendered  forever  incapable  of  holding  the  office  of  postmaster.4 

The  Offense  Is  Complete  when  a  letter  is  detained  unlawfully  with  intent  to  pre- 
vent and  delay  its  delivery  to  the  person  addressed,  although  at  the  expiration 
of  the  period  of  detention  there  may  have  been  a  change  of  purpose.5 

Detention  of  Printed  Matter  Tending  to  Promote  Insurrection.  —  A  postmaster  does  not 
commit  a  criminal  offense  under  this  statute  by  refusing  to  deliver  newspapers 
or  other  printed  matter,  the  design  and  tendency  of  which  are  to  promote 
insurrection  in  the  state  in  which  his  post  office  is  located.6 

b.  Detention  by  Persons  Employed  in  Postal  Service. —  By  stat- 
ute it  is  made  an  offense  punishable  by  fine  or  imprisonment  or  both,  for 
any  person  employed  in  the  postal  service  unlawfully  to  detain  any  letter, 
packet,7  bag,  or  mail  of  letters  intrusted  to  him,  which  is  intended  to  be  con- 
veyed by  mail.8  No  one  can  be  convicted  under  this  statute  who  is  not 
employed  in  the  postal  service.9 

3.  Deserting  Mail.  —  By  statute  10  it  is  provided  that  a  person  voluntarily 
quitting  and  deserting  mail  of  which  he  has  taken  charge,  before  delivering 
it  to  the  proper  post  office  or  to  some  authorized  postal  employee,  may  be 
fined  and  imprisoned.11 

4.  Fraudulent  Returns  of  Postmasters.  —  By  statute  it  is  made  a  misdemeanor 
for  any  postmaster  to  make  a  false  return  to  the  auditor  for  the  purpose 

3.  See  supra,  this  title,  What  May  Be  Carried 

in  Mail. 

4.  Postmaster  Detaining  Mail.  —  Rev.  Stat.  U. 

S.,  §  3890;  Commertord  v.  Thompson,  I  Fed. 
Rep.  417;  New  Oilcans  Nat.  Bank  v.  Mer- 
chant, 18  Fed.  Rep.  841. 

5.  Element  of  Offense. —  U.  S.  v.  Holmes.  40 
Fed   Rep.  750. 

6.  Yazoo  City  Post-Office  Case,  8  Op.  Atty.- 
Gen.  489. 

7.  Meaning  of  "Packet." — See  Packet,  vol. 
21,  p.  1027. 

8.  Detention  of  Mail  Matter  by  Postal  Em- 
ployees. —  U.  S.  v.  Nott,  1  McLean  (U.  S.)  499; 
U.  S.  v.  Pearce,  2  McLean  (U.  S.)  14;  U.  S.  v. 
Blackman,  17  Fed.  Rep.  837. 

9.  U.  S.  v.  Noit.  1  McLean  (U.  S.)  499. 

10.  Deserting  the  Mail. —  Rev.  Stat.  U.  S., 
§  5474- 

11.  What  Constitutes  Desertion. — A  contractor 
who  employs  a  parson  not  under  his  control 
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1.  Selling  Stamps  Contrary  to  Law.  —  Rev. 
Stal.  U.  S.,  §  3920;  Stat.  June.  1879,  c.  259, 
§  1.  par.  3. 

"Cash"  as  Used  in  the  Statute  Means  ready 
monev  or  money  in  hand,  either  in  current 
coin  or  other  legal  tender  or  in  bank  bills  or 
checks  paid  and  received  as  money,  and  does 
not  include  promises  to  pay  in  the  fulure. 
In  re  Palliser,  136  U.  S.  257. 

2.  What  Constitutes  Offense  —  Illegal  Use  of 
Stamps.  —  U.  S.  v.  Douglass.  33  Fed.  Rep.  381. 

Official  Receipt  of  Stamps.  —  U.  S.  v.  William- 
son, 26  Fed.  Rep.  690 

A  Tender  of  a  Contract  to  a  Person  Intrusted 
with  the  Sale  of  Stamps,  with  intent  to  induce 
him  to  sell  stamps  for  credit,  is  an  offense 
under  Rev.  Stat.  U.  S.,  §  5451,  providing  for 
the  punishment  of  a  person  making  an  offer  to 
an  officer  of  the  Uniied  States  with  intent  to 
influence  him  to  violate  his  duty.  In  re  Palli- 
ser, 136  U.  S.  257. 
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of  fraudulently  increasing  his  compensation.1  Although  this  statute,  by 
its  terms,  applies  only  to  postmasters,  yet  persons  aiding  and  abetting  a 
postmaster  in  the  commission  of  the  crime  may  be  punished  under  it.2 

5.  Underpayment  of  Letter  Carriers  by  Postmasters.  —  By  statute  it  is  made  a 
criminal  offense  for  any  officer  charged  with  the  payment  of  an  appropriation 
made  by  Act  of  Congress,  to  pay  to  any  employee  of  the  United  States  a  sum 
less  than  that  provided  by  law,  and  to  require  him  to  receipt  or  give  a 
voucher  for  an  amount  greater  than  that  actually  received  by  him.3  A  post- 
master at  an  experimental  free  delivery  office  is  an  officer  such  as  is  desig- 
nated by  the  statute  and  is  indictable  under  it  for  underpayment  of  letter 
carriers  employed  in  experimental  free  delivery.4 

6.  Conspiracy  Fraudulently  to  Increase  Weight  of  Mail  Matter  During 
Weighing  Period.  —  By  statute  it  is  provided  that  if  two  or  more  persons  con- 
spire to  commit  an  offense  against  or  to  defraud  the  United  States,  and  one 
or  more  of  such  parties  do  any  act  to  effect  the  object  of  the  conspiracy,  all 
the  parties  thereto  shall  be  liable  to  fine  or  imprisonment,  or  both,  in  the  dis- 
cretion of  the  court.5  Persons  are  liable  to  conviction  under  this  statute 
who,  for  the  purpose  of  fraudulently  increasing  the  weight  of  mail  matter 
transported  over  a  railway  post  route  during  a  period  fixed  by  the  postal 
authorities  for  weighing  such  matter  as  a  basis  for  ascertaining  the  compensa- 
tion to  be  paid  the  railway  company,  conspire  to  place  in  the  mail  large  quan- 
tities of  old  newspapers,  if  in  furtherance  of  such  conspiracy  an  overt  act  is 
committed  by  one  or  more  of  the  conspirators.6 

7.  Carriage  of  Mailable  Matter  over  Post  Routes  Otherwise  than  in  Mail.  — 
By  the  Revised  Statutes  of  the  United  States  7  it  is  made  a  penal  offense 
for  any  person  to  establish  any  private  express  for  the  conveyance  of  letters 
or  packets,  or  in  any  manner  to  cause  or  provide  for  the  convevance  of  the  same 
by  regular  trips  or  at  stated  periods,  over  any  post  route  established  by  law,8 
or  to  aid  or  assist  in  doing  any  of  these  things.9  The  Revised  Statutes  10 
also  provide  that  no  stage-coach,  railway-car,  steamboat,  or  other  vehicle  or 
vessel  which  regularly  performs  trips  at  stated  periods  on  any  post  route 
shall  carry,  otherwise  than  in  the  mail,  except  in  certain  exceptional  cases 
or  under  certain  specified  conditions,  any  letters  or  packets;  and  for  a  viola- 
tion of  this  provision  the  owner  of  the  vehicle  or  vessel  and  the  person  having 
charge  of  it  are  made  liable  to  a  prescribed  penalty.11    But  it  is  further  pro- 

to  carry  the  mail  probably  commits  the  statu-        9.  Establishing  a  Private  Express  for  the  Con- 

tory  offense.    15  Op.  Atty.-Gen.  70.  veyance  of  Mail  Matter. —  U.  S.  v.  Thompson, 

1.  Act  June  17,  1878,  c.  259  (1  Supp.  Rev.  9  Law  Rep.  451,  28  Fed.  Cas.  No.  16,489; 
Stat.  U.  S.  1 86).  Blackham  v.  Gresham,  16  Fed.  Rep.  609;  U. 

Evidence  Held  Admissible  in  a  prosecution  S  v.  Easson,  18  Fed.  Rep.  590.    See  also  U.  S. 

under  this  staiute.    U.  S.  v.  Snyder,  14  Fed.  v.  Kochersperger,  9  Am.  L.  Reg.  145,  26  Fed. 

Rep.  554.  Cas.  No.  1 541 ;  4  Op.  Atty.-Gen.  276;  4  Op. 

2.  Aiders  and  Abettors.  —  U.  S.  v.  Snyder,  14  Attv.-Gen.  159. 

Fed.  Rep.  554,  affirming  8  Fed.  Rep.  805.  This  Provision  Is  Constitutional.  —  U.  S.  v. 

3.  Rev.  Stat.  (J.  S..  §  5483.  Thompson,  9  Law  Rep.  451,  28  Fed.  Cas.  No. 

4.  U.  S.  v.  Mayers,.  81  Fed.  Rep.  159.  16,489! 

5.  Rev.  Stat.  U.  S.,  §  5440,  Act  of  May  17,  The  Accidental  Transmission  of  a  Letter  will 
1879,  c-  8(1  Supp.  Rev.  Stat.  264).  not  subject  a  person  to  'he  penalty  of  -this 

6.  Fraudulently  Increasing  Weight  of  Mail. —  statute,  if  it  was  not  authorized  by  him.  He 
U.  S.  Newton,  48  Fed.  Rep.  218,  52  Fed.  must  have  intended  that  it  should  be  carried. 
Rep.  275.  Tj.  S.  v.  Thompson,  9  Law  Rep.  451  28  Fed. 

7.  Rev.  Stat.  U.  S.,  §  3982.  Cas.  No.  16,489. 

8.  Post  Routes.  —  Letter  carriers'  routes  are  Letter  of  Advice  Accompanying  Money.  —  It  is 
"  post  routes  "  within  the  meaning  of  the  stat-  nol  a  violation  of  this  provision  for  an  express 
ute.  Blackham  v.  Gresham,  16  Fed.  Rep.  609;  company  to  carry  with  a  money  letter  or  pack- 
U.  S.  v.  Easson,  18  Fed.  Rep.  590.  See  also  age,  an  unstamped  letter  of  advice  concerning 
9  Op.  Atty.-Gen.  161.  But  see  U.  S.  v.  Koch-  said  money.  U.  S.  v.  U.S.  Express  Co.,  5 
ersperger,  9  Am.  L.  Reg.  145,  26  Fed.  Cas.  Biss.  (U.  S.)  91. 

No-  15.541.  10.  Rev.  Slat.  U.  S.,  §8  3985,  3993. 

Bui  the  streets  of  a  city  in  which  the  free  11.  Carriage  of  Mail  Matter  by  Vehicles  on  Post 

delivery  system  has  not  been  established  are  Routes.  —  21  Op.  Atty.-Gen.  394.    See  also  4 

not  "  post  routes.'    14  Op.  Atty,  Gen.  152.  Op.  Atty.-Gen.  159;  4  Op.  Atty.-Gen.  276;  4 
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vided  1  that  nothing  contained  in  these  statutes  shall  be  construed  to  prohibit 
the  conveyance  or  transmission  of  letters  or  packets  by  private  hands  without 
compensation,  or  by  special  messenger  employed  for  the  particular  occasion 
only.3  The  object  which  Congress  had  in  view  in  the  enactment  of  the 
provision  forbidding  the  carriage  of  letters  and  packets  by  railway,  steam- 
boat, or  other  vehicle  otherwise  than  in  the  mail,  was  the  prohibition  of 
the  carriage  by  carriers  on  post  routes  of  letters  or  packets  for  other  per- 
sons.3 It  was  not  intended  to  interfere  with  the  private  methods  of  car- 
riers on  such  routes  for  communicating  directly  with  their  own  employees  or 
with  other  persons.  Therefore  letters  and  packets  relating  to  the  business 
of  the  railroad  on  which  they  are  carried  may  be  carried  by  such  railroad  out- 
side of  the  mails.4  But  any  railroad  company  or  any  officer  or  employee 
thereof,  carrying  letters  which  are  neither  written  by  that  company  nor 
addressed  to  it,  is  liable  to  the  penalties  imposed  by  the  statute.5  A  person 
cannot  be  guilty  of  the  offense  described  in  this  statute  unless  the  letters  or 
packet-;  are  carried  with  his  knowledge  and  consent.6 

The  Word  "Letter"  as  used  in  these  statutes  has  no  technical  meaning,  but 
must  be  understood  in  the  sense  in  which  it  is  generally  understood  among 
business  men.7 

Burden  of  Proof.  — •  In  a  prosecution  under  these  statutes  for  unlawfully  carry- 
ing a  letter,  the  government  need  only  show  that  a  paper  which  seemed  to  be 
a  letter  was  carried,  and  the  burden  will  then  be  thrown  upon  the  person 
charged  with  the  unlawful  carrying,  to  prove  that  it  was  not  a  letter.8 

Letters  Unlawfully  Carried  Cannot  Be  Charged  with  Postage.  —  Letters  transported  on 
the  mail  routes  by  private  carriers  cannot  be  charged  with  postage.9 

Seizure  and  Detention  of  Mail  Matter  Unlawfully  Carried.  —  The  Revised  Statutes  10 
authorize  the  postmaster-general  to  empower  any  special  agent  or  other  officer 
of  his  department  to  make  searches  for  mailable  matter  transported  in  viola- 
tion of  law,  not  being  in  a  dwelling  house;  and  authorize  any  special  agent, 
collector,  or  other  customs  officer,  or  United  States  marshal  or  his  deputy,  to 
seize  all  letters  and  bags,  packets,  or  parcels,  containing  letters  which  are 
being  carried  contrary  to  law  on.  board  any  vessel,  or  on  any  post  route,  and 
to  detain  them  until  two  months  after  the  final  determination  of  all  suits  and 
proceedings  which  may,  at  any  time  within  six  months  after  such  seizure,  be 
brought  against  any  person  for  sending  or  carrying  such  letters.11 

Op.  Attv.-Gen.  311;  U.  S.  v.  U.  S.  Express  cerns  Connected  with  Railroad. —  See  21  Op. 

Co  ,  5  Biss.  ( U.  S.)  91,  28  Fed.  Cas.  No.  16,602 ;  Alty.-Gen.  394. 

U.  S.  v.  Hall,  9  Am.  L.  Reg.  232,  26  Fed.  Cas.  6.  U.  S.  v.  Kimball,  7  Law  Rep.  32,  1  West 

No.  15.281.  L.  J.  399,  26  Fed.  Cas.  No.  15,531;  U.  S.  v. 

1.  Rev.  Stat.  U.  S.,  §  3992.  Pomeroy,  3  N.  Y.  Leg.  Obs.  143,  27  Fed.  Cas. 

2.  "Private  Hands."  —  Neither  common  car-  No.  16,065. 

riers  nor  their  employees,  while  engaged  in  Unknowingly  Carrying  Letters  Concealed  in  a 

their  business,  are  "private  hands"  within  Package  —  No  Liability. —  U.  S.  v.  Adams,  1 

the  meaning  of  this  provision.    21  Op.  Atty.-  West.  L.  J.  315.  10  Hunt  Mer.  Mag.  80,  24 

Gen  >394.  Fed.  Cas.  No.  14,421. 

Delivery  of  Letters  Daily  by  Carriers  is  not  a  7.  Letter  Denned.  —  U.  S.  v.  Thompson,  9 

conveyance  of  letters  by  "  special  messenger  Law  Rep.  451,  28  Fed.  Cas.  No.  16,489. 

employed  for  the  particular  occasion  only,"  An  order  for  goods,  folded  and  directed  as 

but  constitutes  a  business  for  a  delivery  "  by  a  letier,  though  unsealed,  is  a  "  letter  "  within 

regular  trips  and  at  stated  periods."  and  con-  the  meaning  of  the  statutes.    U.  S.  v.  Brom- 

sequently  subjects  the  person  conducting  such  ley,  12  How.  (U.  S.)  88. 

business  to  the  penalties  of  the  statute.    U.  S.  8.  Burden  of  Proof.  —  U.  S.  v.  Adams,  1  West. 

v.  Easson,  18  Fed.  Rep.  590.    See  also  9  Op.  L.  J.  315.  10  Hunt  Mer.  Mag.  80,  24  Fed. 

Atty. -Gen.  161.  Cas.  No.  14,421. 

3.  Purpose  of  the  Statute.  —  21  Op.  Atty. -Gen.  9.  4  Op.  Atty. -Gen.  349. 

394;  U.  S.  v.  Hall,  9  Am.  L.  Reg.  232,  26  Fed.  10.  Rev.  Stat.  U.  S.,      4026,  3990. 

Cas.  No.  15,281.  11.  Blackham  v.  Gresham,  16  Fed.  Rep.  609. 

4.  U.  S.  v.  Hall,  9  Am.  L.  Reg.  232,  26  Fed.  Before  the  Enactment  of  This  Statute  it  was 
Cas.  No.  15,281.  held  that  a  carpet-bag  containing  letters  car- 

5.  21  Op.  Atty. -Gen.  394.  ried  on  a  mail  route  contrary  to  law  could  not 
Letters  to  Connecting  Linos  and  Letters  for  Con-  be  detained.    4  Op.  Atty. -Gen.  349. 
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8.  Unlawful  Use  of  Mail  —  a.  Using  Mail  to  Effect  Fraudulent 
SCHEME  —  (1)  Text  of  Statute.  —  By  statute1  it  is  provided  that  if  any 
person  having  devised  or  intending  to  devise  any  scheme  or  artifice  to 
defraud,  to  be  effected  *  by  either  opening  or  intending  to  open  correspond- 
ence with  any  person  by  means  of  the  post-office  establishment,  or  by  inciting 
such  other  person  or  any  person  to  open  communication  with  him,  shall,  in 
executing  such  scheme  or  artifice,  or  attempting  so  to  do,  place,  or  rause  to 
be  placed,  any  letter,  packet,  writing,  circular,  pamphlet,  or  advertisement  in 
the  mail,  or  shall  take  or  receive  any  such  therefrom,  he  shall,  upon  convic- 
tion, be  punishable  by  fine  or  imprisonment  or  by  both,  at  the  discretion  of 
the  court.3 

(2)  Nature  and  Elements  of  Offense.  —  The  purpose  of  this  statute  is 
to  protect  the  public  against  all  intentional  efforts  to  despoil,  and  to  prevent 
the  post  office  from  being  used  to  carry  such  efforts  into  effect.4  There  are 
three  essential  elements  which  enter  into  and  constitute  the  offense.  To 
warrant  a  conviction  the  person  charged  must  have  devised  a  scheme  or  arti- 
fice to  defraud;5  he  must  have  intended  to  effect  this  scheme  by  opening  or 
intending  to  open  correspondence  with  some  other  person  through  the  post 
office  establishment,  or  by  inciting  some  other  person  to  open  communication 
with  him,6  and  in  carrying  out  such  scheme  he  must  have  either  deposited  a 
letter  or  packet  in  the  post  office,7  or  taken  or  received  one  therefrom.8  But 
it  is  not  essential  to  warrant  a  conviction  for  the  offense  that  the  letter  or 
packet  be  addressed  to  or  received  from  the  person  intended  to  be  injured. 
It  is  within  the  statute  if,  in  aid  of  the  scheme  to  defraud,  the  mail  be  used 
to  open  correspondence  with  any  person,  or  to  incite  any  person  to  open 
communication  with  the  designer  of  the  scheme.9  Nor  is  it  essential  to  a  con- 
viction that  it  should  appear,  from  the  contents  of  the  letter  or  packet,  that 
it  was  a  part  of  a  fraudulent  scheme;10  nor  that  the  letter  mailed  was  of  a 


1.  Rev.  Stal.  U.  S.,  §  5480,  as  amended  by 
the  Act  of  March  2,  1889,  c.  393,  §  1(1  Supp. 
Rev.  Stat.  694). 

2.  '.'  Or  to  Be  Effected  "  in  Former  Statute  Should 
Eead  "  to  Be  Effected."  —  Brand  v.  U.  S.,  4  Fed. 
Rep.  394. 

3.  Effect  of  Amendatory  Act  of  March  2,  1889. 

—  U.  S.  v.  Sauer,  88  Fed.  Rep.  249;  Culp  v. 
U.  S  ,  (C.  C.  A.)  82  Fed.  Rep.  990.  Compare 
U.  S  v.  Beach.  71  Fed.  Rep.  160. 

4.  Purpose  of  the  Statute.  —  Durland  v.  U.  S., 
161  U.  S.  30G;  U.  S.  v.  Ried,  42  Fed.  Rep.  134; 
U.  S.  v.  Loting,  91  Fed.  Rep.  881. 

5.  Scheme  or  Artifice  to  Defraud.  —  U.  S.  v. 
Hess,  124  U.  S.  483;  Stokes  v.  U.  S,  157  U  S. 
187;  Brand  v.  U.  S..  4  Fed.  Rep.  394;  U.  S.  v. 
Jones,  10  Fed.  Rep.  469;  U.  S.  v.  Stickle, 
15  Fed.  Rep.  798;  U.  S.  v.  Wcotten,  29  Fed. 
Rep.  702;  U.  S.  v.  Hoefiinger,  33  Fed.  Rep. 
469;  U.  S.  v.  Watson,  35  Fed.  Rep.  358;  U. 
S.  v.  Ried,  42  Fed.  Rep.  134;  U.  S.  v.  Finney, 
45  Fed.  Rep.  41;  U.  S.  v.  Staples,  45  Fed. 
Rep.  195;  U.  S.  v.  Smith,  45  Fed.  Rep.  561; 
U.  S.  v.  Beatty,  60  Fed.  Rep.  740;  Weeber  v. 
U.  S.,  62  Fed.  Rep.  740;  U.  5.  v.  Durland. 
65  Fed.  Rep.  408;  U.  S.  v.  Long,  68  Fed.  Rep. 
348;  Culp  v.  U.  S.,  82  Fed.  Rep.  990,  55  U.  S. 
App.  42;  U.  S.  v.  Loring,  91  Fed.  Rep.  881; 
Packer  v.  U.  S.,  (C.  C.  A.)  106  Fed.  Rep. 
906;  Larkin  v.  U.  S.,  (C.  C.  A.)  107  Fed.  Rep. 
697:  Milby  1.  U.  S.,  (C.  C.  A.)  109  Fed. 
Rep.  638. 

Adoption  of  Fraudulent  Scheme  Devised  by 
Another. —  U.  S.  v.  Flemming,  18  Fed.  Rep. 
907. 

22  C.  of  L— 68 


6.  Intent  to  Use  the  Mail  to  Effect  the  Scheme. 

—  Stokes  v.  U.  S.,  157  U.  S.  187;  U.  S.  v. 
Mitchell,  36  Fed.  Rep.  492;  U.  S.  v.  Harris,  68 
Fed.  Rep.  347;  U.  S.  v.  Bernard,  84  Fed.  Rep. 
634;  U.  S.  v.  Sauer,  88  Fed.  Rep.  249.  See 
also  cases  cited  in  last  note  supra. 

7.  Deposit  by  Defendant's  Agent  Will  Warrant 
a  Conviction. —  U.  S.  v,  Flemming,  18  Fed. 
Rep.  907. 

For  Evidence  from  Which  the  Jury  May  Infer 
that  letters  were  mailed  by  the  defendant,  see 
Brand  v.  U.  S..  4  Fed.  Rep.  394. 

8.  Depositing  or  Receiving  a  letter  or  Packet. 

—  In  re  Henry,  123  U.  S.  372;  Stokes  v.  U.  S., 
157  U.  S.  187;  Brand  v.  U.  S.,4  Fed.  Rep.  394: 
U.  S.  i>.  Jones,  10  Fed.  Rep.  469;  U.  S.  v. 
Stickle,  15  Fed.  Rep.  798;  U.  S.  v.  Flemming, 
18  Fed.  Rep.  907;  U  S.  v.  Wootten,  29  Fed. 
Rep.  702;  U.  S.  v.  Hoefiinger,  33  Fed.  Rep. 
469;  U.  S.  v.  Watson,  35  Fed.  Rep.  358;  U.  S. 
v.  Mitchell,  36  Fed.  Rep.  492;  U.  S.  v.  Ried, 
42  Fed.  Rep.  134;  U.  S.  v.  Finney,  45  Fed. 
Rep.  41;  U.  S.  v.  Staples,  45  Fed.  Rep.  195; 
U.  S.  v.  Smith,  45  Fed.  Rep.  561;  U.  S.  v. 
Beatly,  60  Fed.  Rep.  740;  Weeber  v.  U.  S.,  62 
Fed.  Rep.  740;  U.  S.  v.  Durland,  65  Fed.  Rep. 
408;  U.  S.  v.  Long,  68  Fed.  Rep.  348;  Culp  v. 
U.  S.,  82  Fed.  Rep  990,  55  U.  S.  App.  42;  U. 
S.  v.  Bernard,  84  Fed.  Rep.  634;  Packer  v.  U. 
S.,  (C.  C.  A.)  106  Fed.  Rep.  906;  Milby 
v.  U.  S.,  (C.  C.  A.)  109  Fed.  Rep.  638. 

9.  U.  S.  v.  Jones,  10  Fed.  Rep.  469;  Larkin 
v.  U.  S.,  (C,  C.  A.)  107  Fed.  Rep.  697. 

10.  U.  S.  v.  Loring,  91  Fed.  Rep.  881.  See 
also  U.  S.  v.  Hoefiinger,  33  Fed.  Rep.  469. 
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nature  calculated  to  be  effective  in  carrying  out  the  fraudulent  scheme.1  Nor 
is  the  criminality  avoided  by  the  fact  that  the  act  of  using  the  mails  was  only 
one  step  in  a  series  of  acts  intended  to  accomplish  the  fraudulent  purpose.* 

What  Is  a  "  Scheme  to  Defraud  "  Within  the  Statute.  —  The  defendant's  intent  is  the 
determining  factor  in  ascertaining  whether  the  scheme  devised  by  him  was  a 
"scheme  to  defraud  "  within  the  meaning  of  the  statute.  A  scheme  con- 
ceived and  prosecuted  in  good  faith  is  not  such  a  scheme.3  But  if  the  pur- 
pose of  a  scheme  is  to  defraud  other  persons  of  their  money,  it  is  a  "scheme 
to  defraud  "  within  the  meaning  of  the  statute,  even  though  it  is  not  unlaw- 
ful in  itself,  and  is  not  a  fraud  either  at  common  law  or  by  statute.4  So  a 
communication,  the  object  of  which  is  to  carry  into  effect  a  fraudulent  scheme, 
comes  within  the  ban  of  the  statute  though  it  contains  no  misrepresentation  as 
to  any  existing  fact,  but  consists  in  mere  promises  as  to  the  future.5  But  a 
scheme  is  not  a  "scheme  to  defraud  "  within  the  meaning  of  the  statute 
unless  it  involves  some  device,  in  itself,  reasonably  adapted  to  deceive  per- 
sons of  ordinary  comprehension  and  prudence.6  A  manifest  hoax  involving 
a  physical  impossibility  is  not  such  a  scheme.7 

The  Question  of  the  Defendant's  Intent  Is  for  the  Jury,  to  be  determined  by  inference 
from  all  the  facts  and  circumstances  in  the  case.8 

(3)  Conspiracy  to  Commit  Offense.  —  To  warrant  a  conviction  for  a  con- 
spiracy to  commit  the  crime  defined  by  this  statute,  it  must  be  shown  that 
the  defendants  combined  to  do  the  things  requisite  to  constitute  the  offense,9 
and  that  one  or  more  of  them  acted  in  pursuance  of  their  agreement.10 

(4)  Venue  —  A  prosecution  under  this  statute  for  mailing  a  letter  or 
packet  in  pursuance  of  a  scheme  to  defraud  can  be  instituted  only  in  the 
district  in  which  the  letter  or  packet  was  placed  in  the  post  office.11 

b.  Using  Mail  to  Disseminate  Matter  Concerning  Lotteries.  — 
As  has  previously  been  stated,  Congress  has  excluded  from  the  mail  matter 
concerning  lotteries  and  similar  enterprises,12  and  has  made  it  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both,  to  use  the  mail  for  the  purpose 
of  disseminating  such  matter.13 


1.  Durland  v.  U.  S.,  161  U.  S.  315;  Weeber 
v.  U  S..  62  Fed.  Rep.  740.  But  see  U.  S.  v. 
Ownes,  17  Fed.  Rep.  72. 

2.  Weeber  v.  U.  S.,  62  Fed.  Rep.  740. 

3.  Intention  of  Defendant  the  Determining 
Factor. —  U.  S.  v.  Stickle,  15  Fed.  Rep.  798;  U. 
S.  v.  Wootten,  29  Fed.  Rep.  702;  U.  S.  v. 
Hoerlinger,  33  Fed.  Rep.  469;  U.  S.  v.  Ried, 
42  Fed.  Rep.  134. 

Forming  a  Plan  to  Defraud  by  Ordering  Goods 
by  Mail,  with  the  intention  uf  not  paying  for 
them,  under  the  false  pretense  that  the  persons 
mailing  the  orders  are  merchants,  is  a 
"scheme  or  artifice  to  defraud."  U.  S.  v. 
Watson,  35  Fed.  Rep.  358. 

4.  U.  S.  v.  Loring.  91  Fed.  Rep.  881. 
Intent  by  Defendant  to  Convert  Money  to  His 

Own  Use  Not  Essential  to  Conviction.  —  U.S.  v. 
Bernard,  S4  Fed.  Rep.  634.  Bui  see  U.  S.  v. 
Beach,  71  Fed.  Rep.  160;  U.  S.  v.  Durland, 
65  Fed.  Rep.  408. 

5.  Durland  v.  U.  S..  161  U.  S.  306,  affirming 
65  Fed.  Rep  408. 

6.  A  Mere  Exaggeration  of  the  Merits  of  Goods 
offered  for  sale,  if  restricted  within  reasonable 
bounds,  is  not  a  ''scheme  or  artifice  to  de- 
fraud."   U.  S.  v.  Staples,  45  Fed.  Rep.  195. 

7.  U.  S.  v.  Fay,  83  Fed.  Rep.  839.  But  see 
U.  S.  v.  Ried,  42  Fed.  Rep.  134. 

8.  Intent  a  Question  for  the  Jury.  —  U.  S.  v. 
Stickle,  15  Fed.  Rep.  798;  U.  S.  v.  Watson,  35 


Fed.  Rep.  358;  U.  S.  v.  Ried,  42  Fed.  Rep.  134; 
U.  S.  v.  Finney,  45  Fed   Rep.  41. 

As  to  the  Admissibility  of  Certain  Evidence  in  a 
prosecution  under  this  statute,  see  the  follow- 
ing cases:  Stokes  v.  U  S  ,  157  U.  S.  187,  U. 
S.  v.  Stickle,  15  Fed.  Rep.  798;  U.  S.  v.  Flem- 
ming,  18  Fed.  Rep.  907;  U.  S.  v.  Staples.  45 
Fed.  Rep.  195;  U.  S.  v.  Durland,  65  Fed.  Rep. 
408;  Packer  v.  U.  S.,  (C.  C.  A.)  106  Fed.  Rep. 
906. 

9.  What  Will  Warrant  Conviction  on  Indict- 
ment for  Conspiracy.  —  Stokes  v.  U.  S.,  157  Ui 

S.  187;  U.  S.  v.  Wootten,  29  Fed  Rep.  702;  U. 
S.  v.  Barrett.  65  Fed.  Rep.  62.  See  generally 
the  title  Conspiracy,  vol.  6,  p.  830. 

10.  U.  S.  v.  Wootten,  29  Fed.  Rep.  702;  U.  S. 
v.  Barrett.  65  Fed.  Rep.  62. 

11.  U.  S.  v.  Sauer,  88  Fed.  Rep.  249. 

12.  See  supra,  this  title,  What  May  Be  Carried 
in  Mail,  subdiv.  2,  b.  Mailer  Concerning  Lotteries 
and  Similar  Enterprises. 

13.  Using  Maii  to  Disseminate  Matter  Concerning 
Lotteries  a  Misdemeanor. —  Rev.  Stat.  U.  S., 
£3894,  as  amended  by  Ine  Act  of  Sept.  19, 
1S90  (1  Supp.  Rev.  Stat.  S03);  17  Op.  Atty.- 
Gen.  77:  Ex  p.  Jackson,  96  U.  S.  727;  Enter- 
prise Sav.  Assoc.  v.  Zumstein,  (C.  C.  A.)  67 
Fed.  Rep.  1000;  MacDaniel  v.  U.  S.,  (C.  C.  A  ) 
87  Fed.  Rep.  324;  U.  S.  v.  Sauer,  8S  Fed.  Rep. 
249. 

That  Letter  Addressed  to  Person  under  Fictitious 
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This  provision  is  constitutional.' 

c.  Using  Mail  in  Conducting  Unlawful  Business  under  Fictitious 
Name.  — An  Act  of  Congress  makes  it  a  criminal  offense  to  use  the  mails  in 
conducting  or  promoting  "any  unlawful  business  whatsoever  "  under  a  "ficti- 
tious, false,  or  assumed  "  name.3  The  penalties  of  the  statute  apply  to  the 
use  of  the  mails  in  thus  conducting  or  promoting  a  business  made  unlawful  by 
Act  of  Congress. 1 

d.  Mailing  Matter  Having  upon  Its  Outside  Certain  Delinea- 
tions OR  LANGUAGE  — (i)  General.  —  By  statute  1  it  is  made  a  criminal 
offense  punishable  by  fine  or  imprisonment,  or  both,  for  any  person  to  know- 
ingly deposit  or  cause  to  be  deposited  in  the  mail,  matter  ''  upon  the  envelope 
or  outside  cover  3  or  wrapper  of  which,  or  any  postal  card  upon  which,  any 
delineations,6  epithets,  terms,  or  language  of  a  libelous,  scurrilous,  defama- 
tory, or  threatening  character,  or  calculated  by  the  terms  or  manner  or  styL 
of  display  7  and  obviously  intended  to  reflect  injuriously  upon  the  character  or 
conduct  of  another,"  is  "written  or  printed,  or  otherwise  impressed  or  appar- 
ent." 8  This  enactment  should  receive  the  utmost  liberality  of  construction 
within  the  rules  of  criminal  jurisprudence,  to  purge  the  mails  of  injurious  and 
improper  uses.9  But  there  can  be  no  extension  of  the  statute  by  construc- 
tion beyond  its  terms.  Both  the  spirit  and  the  terms  of  the  act,  fairly  con- 
strued, must  appear  to  have  been  violated,  to  sustain  a  conviction.10  The 
question  whether  the  particular  language  used  is  within  the  penalty  of  the 
statute  is  a  question  of  fact  for  the  jury  under  proper  instructions  from  the 
court. 11  In  determining  this  question,  not  only  may  the  precise  words  be 
weighed,  but  the  whole  context  of  the  writing,  and  its  evident  spirit  and  tone, 
as  they  display  the  meaning  of  those  words,  may  be  considered. 12 

(2)  Violations  of  Statute  by  Debt  Collectors.  —  The  most  frequent  viola- 
tions of  this  statute  have  been  by  persons  engaged  in  the  collection  of  debts. 
In  such  cases  the  penalty  of  the  statute  extends  to  the  use  of  the  mails  for 
the  purpose  of  intimidating  persons  or  exposing  them  to  obloquy  as  a  means 
for  coercing  payment.13 

Name  No  Defense.  —  A  person  who  mails  a  letter  9.  Liberal  Construction.  —  In  re  Barber,  75 
containing  a  lottery  circular  is  not  relieved      Fed  Rep.  980. 

from  liability  under  this  statute  by  the  fact  10.  U.  S.  v.  Gee,  45  Fed.  Rep.  194;  U.  S.  v. 
that  the  letter  is  addressed  to  a  person  under  Elliott,  51  Fed.  Rep.  807;  U.  S.  v.  Dodge,  70 
a  fictitious  name.  U.  S.  v.  Duff,  6  Fed.  Fed.  Rep.  235;  U.  S.  v.  Burnell,  75  Fed.  Rep. 
Rep.  45.  824;  In  re  Barber,  75  Fed.  Rep  980. 

1.  Statute  Is  Constitutional.  —  17  Op.  Atty.-  11.  Whether  Language  Used  Violates  Statute, 
Gen.  77;  Ex  p.  Jackson,  96  U.  S.  727;  Mac-  Question  for  Jury. —  U.  S.  v.  Olney,  38  Fed. 
Daniel  v.  U.  S.,  (C.  C.  A.)  87  Fed.  Rep.  326.         Rep.  328,  note;  U.  S.  v.  Brown,  43  Fed.  Rep. 

2.  Act  of  March  2,  1889,  c.  393,  §  2  (1  Supp.  135;  U.  S.  v  Dodge,  70  Fed.  Rep.  235. 
Rev.  Stat  695).  12.  U.  S.  v.  Davis,  38  Fed   Rep. 326 

3.  Using  Mails  under  Assumed  Name  for  Pro-  Language  Held  to  Be  Within  Penalty  of  Statute, 
motion  of  Lottery  Scheme.  —  MacDaniel  v.  U.  S.,  —  U.  S.  v.  Davis,  38  Fed.  Rep.  326  ("  You  are 
(C.  C.  A.)  87  Fed.  Rep.  324.  sharp,  all  of  you  are  on  the  beat  ")     See  also 

4.  Act  of  Sept.  26,  1 338,  c.  1039  (1  Supp.  Rev.  U.  S.  v.  Smith,  69  Fed.  Rep.  971;  Griffin  v. 
Sut.  U.  S  621).  Pembroke,  64  Mo.  App.  263,  2  Mo.  App.  Rep. 

6.  The  Term  "  Outside  Cover,"  as  used  in  the     980  I  threatening  language), 
statute,  is  defined  in  U.  S.  v.  Burnell,  75  Fed.         Language  Held  Not  to  Be  Within  Penalty  of 
Rep.  824.     Compare  U.  S.  v.  Gee,  45  Fed.      Statute.  —  U.  S.  v.  Jarvis,  59  Fed.  Rep.  357 
Rep.  194.  ("  notorious  "  following  name  and  address  is 

6.  Delineation.  —  See  Delineate,  vol.  9,  p.      not  within  statute). 

193,  note.  For  language  used  on  a  postal  card  and  held 

7.  The  Term  "Display"  does  not  tend  to  limit  not  to  be  of  a  threatening  character,  nor  obvi- 
the  terms  which  precede  it.  It  is  as  applica-  ously  intended  to  affect  injuriously  the  char- 
ble  to  the  word  "delineations"  as  it  is  to  acter  of  the  person  addressed,  see  U.  S.  v. 
writing  or  printing.     U.  S.  v.  Dodge,  70  Fed       Elliott,  51  Fed.  Rep.  807. 

Re;'  235.  13.  Violation  of  Statute  by  Persons  Engaged  in 

8.  This  Act,  by  Implication,  Repealed  that  Collection  of  Debts.  —  U.  S.  v  Brown,  43  Fed. 
portion  of  the  second  section  of  the  Act  of  Rep  135;  U.  S.  v.  Burnell,  75  Fed.  Rep.  S24: 
June  18,  1888,  which  fixed  the  punishment  for  In  re  Barber,  75  Fed.  Rep.  980.  See  also  U.  S. 
the  offenses  therein  enumerated.  U.  S.  v.  v.  Simmons.  61  Fed.  Rep.  640,  where  this  lan- 
Barber.  37  Fed.  Rep.  55.  guage  on  a  postal,  "  I  see  you  do  not  intend 

1075  Volume  XXII. 


Postal  Crimes  and  Offenses. 


POSTAL  LA  IVS. 


Unlawful  Use  of  Mail. 


e.  Using  Mail  to  Disseminate  Obscene  Matter  and  Articles 
Intended  for  Immoral  Uses  — (i)  Text  of  Statute.  —  By  statute  1  it  is 
provided  that  any  person  who  shall  knowingly  deposit,  or  cause  to  be 
deposited,  for  mailing  or  delivery,  or  shall  knowingly  take  or  cause  to  be 
taken  from  the  mails  for  the  purpose  of  circulating  or  disposing  of,  or  of  aid- 
ing in  the  circulation  or  disposition  of,  any  obscene,  lewd,  or  lascivious  book, 
pamphlet,  picture,  paper,  letter,*  writing,  print,  or  other  publication  of  an 
indecent  character,  or  any  article  or  thing  designed  or  intended  for  the  pre- 
vention of  conception  or  procuring  of  abortion,  or  intended  or  adapted  for 
any  indecent  or  immoral  use,  or  any  written  or  printed  card,  letter,  circular, 
book,  pamphlet,  advertisement  or  notice  of  any  kind  giving  information  how 
any  of  the  hereinbefore  mentioned  things  may  be  obtained,  whether  sealed  as 
first-class  matter  or  not,  shall  upon  conviction  be  fined  or  imprisoned,  or 
suffer  both  punishments,  at  the  discretion  of  the  court. 

(2)  Constitutionality  of  Statute.  —  The  provisions  of  this  statute  are  not 
repugnant  to  that  provision  of  the  Constitution  of  the  United  States  3  which 
declares  that  Congress  shall  make  no  law  abridging  the  freedom  of  the  press ; 4 
nor  do  they  contravene  any  other  provision  of  the  Constitution.5 

(3)  Use  of  Mail  to  Disseminate  Obscene  Matter  —  Elements  of  Offense. — 
(a)  Matter  That  Is  Obscene,  Lewd,  and  Lascivious  —  aa.  Rule  Stated.  —  Though  the  stat- 
ute in  describing  the  nature  of  the  inhibited  matter  uses  the  words  "obscene, 
lewd,  or  lascivious,"  it  has  been  held  that  the  word  "or"  as  here  used 
should  be  construed  to  mean  "and."  Consequently  to  justify  a  conviction 
under  this  statute  the  matter  upon  which  the  prosecution  is  based  must  be 
obscene,  lewd,  and  lascivious.6 

66.  What  Matter  Is  Obscene,  Lewd,  and  Lascivious.  —  The  words  "obscene," 
"lewd,"  and  "lascivious,"  as  used  in  this  statute,  signify  that  form  of  immo- 
rality which  has  relation  to  sexual  impurity,  and  have  the  same  meaning  as  is 
given  them  at  common  law  in  prosecutions  for  obscene  libel.7    Matter  comes 

to  pay  any  attention   to  your  agreements,"  Nathan,  61  Fed.  Rep.  936;  U.  S.  v.  Ling,  61 

was  held  within  the  statute.  Fed.  Rep.  1001.    See  also  U.  S.  v.  Janes.  74 

But  a  postal  card  asking  payment  of  a  post-  Fed.  Rep.  545. 
due  debt,  or  notifying  a  debtor  that,  if  not  The  Statute  Before  It  Was  Amended  did  not  con- 
paid,  legal  steps  will  be  taken  for  its  collection,  tain  the  word  "  letter,"  and  it  was  held  that  a 
is  not  within  the  prohibition  of  the  statute.  sealed  letter,  upon  the  envelope  of  which  there 
U.  S.  v.  Elliott,  51  Fed.  Rep  807.  See,  how-  was  nothing  but  the  name  and  address  of  the 
ever,  U.  S.  v.  Bayle,  40  Fed.  Rep.  664.  person  to  whom  it  was  written,  was  not  a 

Nor  is  the  statute  violated  by  mailing  a  re-  "  writing  "  or  a  "  publication  "  within  the 
spectful  dunning  letter  in  an  unsealed  envelope  meaning  of  the  statute,  and  was  not  within 
on  which  are  printed  in  display  letters  of  ten  the  purview  thereof.  U.  S.  v.  Chase,  135  U. 
points,  or  long  primer  French  Clarendon  type,  S.  255;  U.  S.  v.  Williams,  3  Fed.  Rep.  484;  U. 
the  words,  "  Mercantile  Protection  and  Col-  S.  v.  Loftis,  12  Fed.  Rep.  671;  U.S.  v.  Comer- 
lection  Bureau."  ///  re  Barber,  75  Fed.  Rep.  ford,  25  Fed.  Rep.  902;  U.  S.  v.  Mathias.  36 
980.    But  see  U.  S.  v.  Brown,  43  Fed.  Rep.  135.  Fed.  Rep.  892;  U.  S.  v.  Huggett,  40  Fed.  Rep. 

1.  Act  of  Sept.  26,  1888,  c.  1039,  £  2  (r  Supp.  636.  See  also  U.  S.  v.  Clark,  43  Fed.  Rep. 
Rev.  Stat.  U.  S.  621)  amending  §  3893  of  the  574. 

Revised  Statutes,  as  amended  by  the  Act  of  Contra,  U.  S.  v.  Gaylord,  17  Fed.  Rep.  438. 

July  12,  1876.  affirming  50  Fed.  Rep.  410;  U.  S.  v.  Hanover. 

2.  "Letter." — Some  of  the  lower  federal  17  Fed.  Rep.  444;  U.  S.  v.  Britton.  17  Fed. 
courts  held  that  the  word  "  letter  "  as  used  in  Rep.  731;  U.  S.  v.  Morris,  18  Fed.  Rep.  900; 
the  statute  must,  in  the  light  of  the  other  U.  S.  v.  Thomas.  27  Fed.  Rep.  682. 

words  used,  be  deemed  to  mean  some  sort  of  3.  Const.  U.  S.,  Amendment  I. 

a  publication,  and  not  merely  a  private  sealed  4.  Freedom  of  Press  Not  Abridged.  —  U.  S.  v. 

lettei.    U.  S.  v.  Wilson,  58  Fed.  Rep.  768;  U.  Harmon.  45  Fed.  Rep.  414;  Harman  v.  U.  S.. 

S.  v.  Jarvis,  59  Fed,  Rep.  357:  U.  S.  v.  Warner,  50  Fed.  Rep.  921,  affirming  45  Fed.  Rep.  414. 

59  Fed.  Rep.  355.    But  it  has  naw  been  settled  See  also  Ex  p.  Jackson,  96  U.  S.  727;  In  re 

by  the  Supreme  Court  of  the  United  Stales  Rapier  143  U.  S.  no. 

that  a  private  sealed  letter,  in  an  envelope  on  5.  U.  S.  v.  Bennett,  16  Blatchf.  (U.  S.)  33S, 

which  nothing  appears  but  the  name  and  ad-  8  Rep.  38,  12  Myer's  Fed.  Dec.  692.  24  Fed. 

dress,  is  a  letter  within  the  meaning  of  the  Cas.  No.  14,571,  25  Int  Rev.  Rec  305. 

statute.    Grimm  v.   U.  S.,  156  U.    S.    604,  6,  Swearingen  v.  U.  S.,  161  U.  S.  446;  U.  S. 

Andrews  v.  U.  S.,  162  U.  S.  420,  affirming  58  v.  Moore.  104  Fed.  Rep  78. 

Fed.  Rep.  86r;  In  re  Wahll,  42  Fed.  Rep.  822;  7.  The  Words  "Obscene,"  "Lewd,"  and  "Las- 

U.  S.  v.  Martin,  50  Fed.  Rep.  918;  U.  S.  v.  civious "  Defined.  —  U.  S.  v.  Clarke,  3S  Fed. 
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within  the  inhibition  of  the  statute  if  it  would  have  a  tendency  to  deprave  and 
corrupt  the  morals  of  those  whose  minds  arc  open  to  such  influence,  and  into 
whose  hands  it  may  fall,  by  suggesting  libidinous  thoughts  or  exciting  impure 
desires.1  Matter  which  has  this  tendency  is  interdicted  by  the  statute  though 
the  language  used  is  choice  and  refined.2  On  the  other  hand  language  which 
does  not  have  this  tendency  does  not  come  within  the  inhibition  of  the  stat- 
ute, though  it  is  coarse,  vulgar,  and,  as  applied  to  an  individual,  libelous.3 
But  the  mere  fact  that  language  is  libelous  will  not  take  it  out  of  the  inhibi- 
tion of  the  statute,  if  it  is  otherwise  of  such  a  character  as  to  bring  it  within 
its  interdict. 1 

Publications  Advocating  Notions  about  the  Christian  Religion  or  its  foundation,  which 
are  different  from  those  almost  universally  held,  or  which  may  be  abhorrent 
to  those  who  oppose  them,  are  not  within  the  inhibition  of  the  statute.5 

Publication  Containing  a  Single  Obscene  Passage  Inhibited.  —  If  the  effect  of  a  publica- 
tion as  a  whole  would  be  to  deprave  and  corrupt  the  minds  of  those  into 
whose  hands  it  might  come  whose  minds  are  open  to  such  influence,  or  to 
excite  lustful  or  sensual  desires,  it  is  within  the  inhibition  of  the  statute, 
whether  such  effect  on  the  minds  of  readers  is  produced  by  a  single  passage 
or  portion  or  by  many  passages  or  portions.0 

Ordinarily  It  Is  a  Question  for  the  Jury  whether  the  particular  matter  in  question 
is  obscene,  lewd,  and  lascivious  within  the  rules  here  stated.1 

(b)  Deposit  for  Mailing  or  Delivery.  —  It  is  an  essential  element  of  this  offense 
that  the  inhibited  matter  shall  be  deposited  in  the  mail  either  by  the  defend- 
ant himself  or  by  his  authority.8  And  the  purpose  of  the  deposit  must  be 
the  mailing  or  delivery  of  the  matter  deposited,  and  it  must  be  made  under 


Rep.  500;  U.  S.  v  Males,  51  Fed.  Rep.  41;  U. 
S.  v.  Moore.  104  Fed.  Rep.  78;  Svvearingen  v. 
U.  S..  161  U.  S.  446. 

1.  Test  of  Obscenity.  —  Svvearingen  v.  U.  S., 
161  U.  S.  446;  Dunlop  v.  U.  S.,  165  U.  S.  486; 
U.  S.  v.  Bennett.  16  Blatchf.  (U.  S.)  338.  24 
Fed.  Cas.  No.  14,571;  Ex  p.  Doran,  32  Fed. 
Rep.  76;  U.  S.  v.  Williams,  3  Fed.  Rep.  484; 
U.  S.  v.  Wighiman,  29  Fed.  Rep.  636;  U.  S.  v. 
Slenker,  32  Fed.  Rep.  691;  U.  S.  v.  Clarke, 
38  Fed.  Rep.  732;  U.  S.  v.  Harmon,  45  Fed. 
Rep.  414;  U.  S.  v.  Smith.  45  Fed.  Rep.  476; 
U.  5.  w.  Durant,  46  Fed.  Rep.  753;  U.  S.  v. 
Males,  51  Fed.  Rep.  41;  U.  S.  1.  Moore,  104 
Fed.  Rep.  78;  U.  S.  v.  Clifford,  104  Fed.  Rep. 
296.  See  also  U.  S.  v.  Smith,  11  Fed.  Rep. 
663;  U.  S.  v.  Martin,  50  Fed.  Rep.  918;  U.  S. 
v.  Janes,  74  Fed.  Rep  545;  Timmons  v.  U.  S. 
85  Fed.  Rep.  204,  54  U.  S.  App.  582.  And  see 
the  titles  Lewd  and  Lascivious  Cohabi  tation 
and  Conduct,  vol.  18,  p.  841;  Obscenity,  vol. 
21,  pp.  759,  761.  And  see  Lascivious,  vol.  18, 
P-  537- 

Pamphlet  on  Treatment  of  Sexual  Diseases.  —  A 

pamphlet  purporting  to  be  a  work  on  the  sub- 
ject of  the  treatment  of  certain  sexual  diseases 
intended  for  general  circulation,  and  which 
contains  matter  that  is  both  obscene  and  inde- 
cent, comes  within  the  inhibition  of  the  stat- 
ute, though  much  of  the  offensive  matter  is 
taken  from  books  upon  medicine  and  surgery. 
U.  S.  v.  Chesman,  19  Fed.  Rep.  497.  See  also 
U.  S.  v.  Smith,  45  Fed.  Rep.  476;  U.  S.  v. 
Janes,  74  Fed.  Rep.  545. 

2.  U.  S.  v.  Smith,  45  Fed.  Rep.  476.  See 
also  U.  S.  v.  Hanover,  17  Fed.  Rep.  444.  But 
see  U.  S.  v.  Lamkin,  73  Fed.  Rep.  459 

Letter  Intended  to  Procure  Assignation.  —  A 
letter  from  a  man  to  an  unmarried  woman 
written  for  the  purpose  of  obtaining  a  meeting 


with  her  for  an  immoral  purpose  comes  within 
the  inhibition  of  the  statute,  although  it  con- 
tains no  words  which  are  of  themselves  ob- 
scene. U.  S.  v.  Martin,  50  Fed.  Rep.  918. 
Compare  U.  S.  v.  Lamkin,  73  Fed.  Rep.  459. 

3.  Language  Which  Is  Merely  Coarse  and  Vulgar 
Not  Inhibited.  —  Svvearingen  v.  U.  S.,  161  U.  S. 
446;  U.  S.  v.  Smith,  11  Fed.  Rep.  663;  U.  S. 
v.  Wighiman,  29  Fed.  Rep.  636;  Ex  p.  Doran, 
32  Fed.  Rep.  76;  U.  S.  v.  Durant,  46  Fed.  Rep. 
753;  U.  S.  v.  Males,  51  Fed.  Rep.  41;  U.  S  v. 
Moore,  104  Fed.  Rep.  ?8. 

4.  U.  S.  v.  Clifford,  104  Fed.  Rep.  296. 

5.  U.  S.  v.  Moore,  104  Fed.  Rep.  78. 

6.  U.  S.  v,  Clarke,  38  Fed.  Rep.  732;  U  S. 
v.  Harman,  38  F"ed.  Rep.  827. 

7.  Question  for  Jury. —  U.  S.  v.  Clarke,  38 
Fed.  Rep.  500,  732;  U.  S.  v.  Harmon,  45  Fed. 
Rep.  414;  U.  S.  r.  Smith,  45  Fed.  Rep.  476. 
But  see  Safter  v.  U.  S.,  (C.  C.  A.)  87  Fed.  Rep. 
329- 

But  It  Is  Within  the  Province  of  the  Court  to 

construe  the  objectionable  document  so  far  as 
necessary  to  decide  whether  a  verdict  estab- 
lishing its  obscenity  would  be  set  aside  as 
against  evidence  and  reason.  U.  S.  v.  Smith, 
45  Fed.  Rep.  476.  See  also  Rosen  z.  U.  S., 
161  U.  S.  29 

8.  Deposit  in  the  Mail.  —  Price  v.  U.  S.,  165 
U.  S.  311;  U.  S.  v.  Williams,  3  Fed.  Rep.  484; 
Bates  v.  U.  S.,  10  Fed.  Rep.  92:  U.  S.  v. 
Brazeau,  78  Fed.  Rep.  464;  U.  S.  v,  Clifford, 
104  Fed.  Rep.  296. 

A  Postmark  affords  presumptive  evidence  of 
deposit.    U.  S.  v.  Williams,  3  Fed.  Rep.  4S4. 

Evidence  Admissible  to  Show  that  Newspapers 
Were  Mailed.  —  Dunlop  v.  U.S.,  165  U.  S. 
486. 

Mailing  Letter  —  Evidence  Held  Irrelevant. — 

Safter  v.  U.  S.,  (C.  C.  A.)  87  Fed.  Rep.  329. 
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such  conditions  as  to  be  capable  of  effecting  that  purpose.  Consequently  the 
offense  is  not  completed  by  a  deposit  in  the  post  office  of  obscene  matter 
without  direction  for  mailing  or  delivery.1 

Prepayment  of  Postage  on  the  matter  mailed  is  not  a  constituent  of  the  offense.2 

(c)  Knowledge  of  Contents.  —  Knowledge,  at  the  time  of  mailing,  of  the  con- 
tents of  the  matter  mailed  i?  an  essential  ingredient  of  the  offense.3 

Defendant's  Opinion  as  to  Character  of  Matter.  —  But  it  is  no  defense  to  an  indict- 
ment under  the  statute  that  the  defendant  did  not  regard  the  matter  mailed 
as  being  of  such  a  character  as  to  come  within  its  inhibition.4 

(d)  Evil  Motive  Not  Essential  Element.  — Where  a  person  voluntarily  and  with 
knowledge  of  its  contents  deposits  in  the  mail  matter  which  is  obscene,  lewd, 
and  lascivious,  he  is  liable  to  the  penalties  imposed  by  the  statute,  no  matter 
what  his  motives  may  have  been  in  so  doing,  even  though  they  were  entirely 
laudable.5 

(4)  Mailing  Articles  Designed  for  Preventing  Conception  or  for  Procuring 
Abortion.  —  The  phrase  "any  article  or  thing  designed  or  intended  for  the 
prevention  of  conception  or  procuring  of  abortion  "  6  means  any  article  or 
thing  put  up  in  a  form  and  described  in  a  manner  calculated  to  secure  its  use 
by  any  one  for  the  purpose  of  preventing  conception  or  procuring  abortion. 
The  unlawful  act  of  depositing  such  matter  in  the  mail  with  knowledge  of  its 
character,  coupled  with  the  intent  to  deposit  it,  constitutes  the  crime,  and  in 
a  prosecution  for  mailing  such  an  article  it  is  no  defense  that  it  would  not  in 
fact  have  any  tendency  to  prevent  conception  or  procure  abortion,  and  that 
its  harmless  character  was  known  to  the  defendant  when  he  deposited  it  in 
the  mail.7 

(5)  Mailing  Matter  Showing  Hoiv  Inhibited  Things  May  Be  Obtained — 
Obscenity  of  Matter  Not  an  Essential  Element.  —  To  constitute  the  offense,  under 
the  statute,  of  depositing  in  the  mail  matter  giving  information  how  any 
of  the  inhibited  matters  or  tilings  may  be  obtained,8  it  is  not  necessary  that 
the  matter  so  deposited  should  itself  be  obscene,  lewd,  or  lascivious.  How- 
ever innocent  on  its  face  it  may  appear,  if  it  conveys,  and  was  intended  to 
convey,  information  in  respect  to  the  place  where  or  the  person  whom  the 
objectionable  matters  can  be  obtained,  it  is  within  the  statute.9 

Matter  Giving  the  Forbidden  Information  Indirectly  is  as  much  within  the  prohibition 
of  the  law  as  if  it  gave  it  in  direct  terms.10 

The  Offense  under  This  Provision  Is  Complete  when  the  matter  giving  the  prohibited 
information  is  knowingly  deposited  in  the  mail,  duly  addressed  to  a  certain 
person.     Whether  or  not  it  ever  reaches  such  person  is  immaterial.11 

1.  U.  S.  v.  Brazeau,  78  Fed.  Rep.  464.  8.  See  supra,  this  subdivision,  Text  of  Statute. 

2.  U.  S.  v.  Janes,  74  Fed.  Rep.  545.  9.  Grimm  v.  U.  S.,  156  U.  S.  604,  affirming 

3.  Knowledge  of  Contents  —  Essential  Element.      50  Fed.  Rep.  528. 

—  Price  v.  U.  S.,  165  U.  S.  311;  Rosen  v.  U.  Extrinsic  Evidence  Admissible. —  The  fact  lhat 

S.,  161  U.  S.  29;  U.  S.  v.  Slenker,  32  Fed.  Rep.  it  givesand  was  intended  tocin'e  such  informa- 

691;  U.  S.  v.  Clark,  37  Fed  Rep.  106;  U.  S.  v.  tion  may  be  shown  by  extrinsic  evidence.  U, 

Reid,  73  Fed.  Rep.  289:  U  S.  v.  Clifford,  104  S.  v.  Grimm,  50  Fed.  Rep.  52S,  affirmed  156 

Fed.  Rep.  296.    See  also  Dunlop  v.  U.  S.,  165  U.  S.  604. 

U.  S  486.  10.  U.  S.  r.  Kelly,  3  Sawy.  (U.  S.)  566,  26 

Evidence  Admissible  to  Show  Defendant's  Knowl-  Fed.  Cas.  No.  15,514 

edge  of  Contents  of  Newspaper. —  Dunlop  v.  U.  What  Abortion  Advertisement  Must  Contain  to 

S.,  165  U.  S.  4S6.  Warrant  Conviction. —  In    a    prosecution  for 

4.  Rosen  v  U.  S.,  161  U.  S.  29.  mailing  a  newspaper  containing  an  advertise- 

5.  Evil  Motive  Not  Essential  to  Conviction. —  ment  giving  information  how  articles  de- 
ll. S.  v.  Benneti,  iO  Blitchf.  (U.  S)  338,  8  signed  for  the  procuring  of  abortion  can  be 
Rep.  38,  12  Myer's  Fed.  Dec.  692,  24  Fed.  Cas.  obtained,  it  is  not  essential  to  warrant  a  con- 
No.  14,571.  25  Int.  Rev.  Rec.  305;  U.  S.  v.  viction  that  any  particular  article,  or  its 
Slenker,  32  Fed.  Rep.  691;  U.  S.  v.  Harmon,  specific  properties,  should  be  indicated  in  the 
45  Fed.  Rep.  414.  advertisement.    U.  S.  v.  Kelly,  3  Sawy.  (U. 

6.  See  supra,  this  subdivision,  Text  of  Statute .  S.)  566,  26  Fed  Cas.  No.  15.514. 

7.  U.  S.  v.  Bolt,  11  Blatchf.  (U.  S!)  346,  24  11.  U.  S.  v.  Grimm,  45  Fed.  Rep.  558.  But 
Fed.  Cas.  No.  14,626.  See  Bates  v.  U.  S.,  10  see  U.  S.  v.  Whittier,  5  Dill.  (U.  S.)  35.  28  Fed. 
Fed.  Rep.  92.  Cas.  No.  i6,68S.  18  Alb.  L.  J.  no,  6  Rep.  260, 
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What  Constitutes  a  "Notice."  —  A  written  slip  of  paper  without  address  or  sig- 
nature, giving  the  prohibited  information,  is  a  "notice  "  within  the  meaning 
of  the  statute,1  although  not  volunteered,  but  sent  in  reply  to  a  letter  asking 
for  the  information.2 

9.  Obstructing  Mail  —  a.  Text  of  Statute.  —  It  is  provided  by  statute 
that  a  person  who  knowingly  and  wilfully  obstructs  or  retards  the  passage 
of  the  mail  or  any  carriage,  horse,  driver,  or  carrier  transporting  the  same, 
shall,  for  every  offense,  be  punishable  by  a  fine.3 

/;.  Nature  and  Elements  of  Offense.  —  To  constitute  the  offense  of 
obstructing  or  retarding  the  passage  of  the  mail  or  its  carriers  it  is  essential 
that  the  obstructing  or  retarding  be  committed  by  one  who  knows  that  the 
acts  performed  will  have  the  effect  of  obstructing  or  retarding  such  passage, 
and  performs  the  acts  with  the  intention  that  they  shall  cause  an  obstruction 
and  delay.  When  the  acts  which  create  the  obstruction  are  in  themselves 
unlawful,  the  intention  to  obstruct  will  be  imputed  to  their  author,  although 
the  attainment  of  other  ends  may  have  been  his  primary  object.4  The  statute 
has  no  reference  to  acts  lawful  in  themselves  from  the  execution  of  which  a 
temporary  delay  to  the  mails  unavoidably  follows.5 

c.  Conspiracy  to  Obstruct  Mail.  —  Under  the  Revised  Statutes  of  the 
United  States  a  conspiracy  to  obstruct  or  retard  the  passage  of  the  mail  or 
any  carrier  thereof  is  a  criminal  offense  punishable  by  fine  and  imprisonment.6 


io  Chicago  Leg.  N.  229  24  Int.  Rev.  Rec.  126, 
234,  7  Cent.  L.  J.  51,  2  Tex.  L.  J.  166. 

1.  See  supra,  this  subdivision,  Text  of  Statute . 

2.  U.  S.  v.  Foote,  13  Blatchf.  (U.  S.)  418. 

3.  Obstructing  the  Mail. —  Rev.  Stat.  U.  S., 
§  3995- 

The  statute  further  provides  that  a  ferry- 
man who  delays  the  passage  of  (he  mail  by 
wilful  neglect,  or  refusal  to  transpori  the  same 
across  a  ferry,  may  be  fined  a  specific  sum  for 
every  ten  minutes  of  delay.  Rev.  Stat.  U.  S., 
§  3996- 

Passage  of  the  Mails  means  the  transmission 
of  mail  matter  from  the  time  (he  same  is  de- 
posited in  the  place  designated  by  law  or  the 
rules  of  the  post-office  department,  up  to  the 
time  the  same  is  delivered  to  those  to  whom 
it  is  addressed.  U.  S.  v.  Claypool,  14  Fed. 
Rep.  127. 

4.  What  Constitutes  the  Offense.  —  U.  S.  v. 
Kirby.  7  Wall.  (U.  S.)  482;  U.  S.  v.  Lawhead, 
2  Cine.  L.  Bui.  263,  268,  26  Fed.  Cas.  No. 
I5,570;  U.  S.  v.  Stevens,  2  Hask.  (U  S.)  164, 
27  Fed.  Cas.  No.  16,392;  U.  S.  v.  Clark,  13 
Phila.  (Pa.)  476,  34  Leg.  Int.  (Pa.)  312,  25  Fed. 
Cas.  No.  14,805;  U.  S.  v.  Woodward,  44  Fed. 
Rep.  592;  U.  S.  v.  Kane,  19  Fed.  Rep.  42;  U. 
S.  v.  Claypool,  14  Fed.  Rep.  127;  U.  S.  v. 
Cassidy,  67  Fed.  Rep.  698;  U.  S.  v.  Debs,  65 
Fed.  Rep.  210. 

Arrest  of  Mail  Carrier  upon  Civil  Process  No 
Defense.  —  U.  S.  v.  Kirby,  7  Wall.  (U.  S.)4.82; 
U.  S.  v.  Harvey,  Brun.  Col.  Cas.  (U.  S  )  540, 
26  Fed.  Cas.  No.  15,320;  U.  S.  v.  Bean,  22 
Int.  Rev.  Rec.  43,  24  Fed.  Cas.  No.  14,550. 
See  also  U.  S.  v.  De  Mott,  3  Fed.  Rep.  478, 
Brun.  Col.  Cas.  (U.  S.)  540. 

Attachment  of  Mail  Horses  No  Defense.  —  U.S. 
v.  Barney,  3  Hughes  (U.  S.)  545,  24  Fed.  Cas. 
No.  14.525 

Refusal  of  Mail  Carrier  to  Pay  Toll  No  Defense. 

—  U.  S.  v.  Sears,  55  red.  Rep  26S.  See  con- 
tra, Harper  v.  Endert,  103  Fed.  Rep.  911. 

Preventing  the  Transit  of  Passenger  Cars  at- 
tached to  a  train  carrying  the  mail  is  a  breach 


of  the  statute  notwithstanding  the  defendant 
are  willing  that  the  mail  car  should  go  U.  S. 
v.  Clark,  13  Phila.  (Pa.)  476,  34  Leg.  Int.  (Pa.) 
312,  25  Fed.  Cas.  No.  14,805;  In  re  Grand 
Jury,  62  Fed.  Rep.  840. 

Boys  Placing  Obstructions  on  the  Track  of  a 
Railroad  so  as  to  delay  delivery  of  the  mails 
are  guilty  of  the  statutory  offense.  U.  S.  v. 
Thomas,  55  Fed.  Rep.  380. 

Statutory  Stoppage  of  Fast  Mail  Train.  —  A 
stale  statute  requiring  a  fast  train,  carrying 
mail,  to  stop  at  a  station  from  and  to  which 
(he  railroad  company  furnishes  other  and 
ample  accommodation,  is  an  unconstitutional 
hind  ranee  and  obstruction  of  the  mails.  Illi- 
nois Cent.  R.  Co.  v.  Illinois,  163  U.  S.  142. 

An  Assault  upon  a  Postmaster  Not  Actually 
Carrying  Mails  and  not  known  to  be  on  otficial 
business,  is  not  within  the  statute.  U,  S.  v. 
Woodward,  44  Fed.  Rep.  592. 

5.  Temporary  Delay  from  Lawful  Act,  —  U.S. 
v.  Kirby,  7  Wall.  (U.  S.)  482;  Hatper  v. 
Endert,  103  Fed.  Rep.  911. 

Process  Issued  upon  a  Charge  of  Felony.  —  U. 
S.  v.  Kirby.  7  Wall.  (U.  S.)  482. 

Arrest  of  Mail  Carrier  on  Charge  of  Criminal 
Offense  a  Defense.  —  Penny  v.  Walker,  64  Me. 
430,  18  Am.  Rep.  269;  U.  S.  v.  Hart,  Pet.  (C. 
C.)  390,  3  Wheel.  Crim.  (N.  Y.)  304,  26  Fed. 
Cas.  No.  15,316. 

Obstruction  of  Mail  as  Justification  for  Assault. 
—  A  mail  carrier  arrested  in  the  act  of  carry- 
ing the  mail,  when  arrested  under  criminal 
process,  is  not  justified  in  assaulting  the  offi- 
cer. Penny  v.  Walker,  64  Me.  430,  18  Am. 
Rep.  269. 

A  Municipal  Ordinance  prohibiting  the  passage 
of  railroad  cars  through  the  city  limits  at  a 
greater  speed  than  six  miles  per  hour,  does 
nor  conflict  with  the  statute,  and  the  carriers 
of  the  mail  on  railroads  are  not  exempt  from 
its  operation.    5  Op.  Atly.-Gen.  554. 

6.  Conspiracy  to  Obstruct  Mail.  —  Rev.  Stat. 
U.  S..  3995.  5440;  U.  S.  v.  Stevens.  2  Hask. 
(U.  S.)  164,  27  Fed  Cas.  No.  16,392. 
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To  constitute  this  offense  there  must  be  an  agreement  between  two  or  more 
persons  to  obstruct  the  passage  of  the  mail  or  a  carrier  thereof,1  and  in  pur- 
suance of  such  agreement  one  or  more  of  the  parties  to  it  must  do  some  act 
to  effect  its  object.2 

Knowledge  that  Passenger  Trains  Carry  Mail  Presumed.  —  Under  an  indictment  for  a 
conspiracy  to  obstruct  the  passage  of  the  mail  by  retarding  passenger  trains 
carrying  the  mail,  affirmative  proof  that  the  defendants  knew  that  the  trains 
in  question  carried  the  mail  is  not  essential  to  warrant  a  conviction.  As  the 
laws  make  all  the  railways  post  routes  of  the  United  States,  and  it  is  within 
every  one's  knowledge  that  a  large  portion  of  the  passenger  trains  on  these 
roads  carry  the  mail,  it  will  be  presumed  that  an  intent  to  obstruct  or  retard 
the  passage  of  a  passenger  train  embraces  the  intent  to  obstruct  the  mail.3 

Admissibility  of  Evidence.  —  Telegrams  which,  upon  their  face,  have  more  or  less 
direct  reference  to  the  stopping  of  railroad  trains  are,  if  identified  and 
brought  home  to  the  defendants,  circumstances  tending  to  show  a  conspiracy 
to  obstruct  the  passage  of  the  mails,  and  thus  are  admissible  in  evidence 
against  the  defendants.4 

The  Declarations  and  Acts  of  Parties  Other  than  the  Defendants,  even  though  not  parties 
to  the  record,  in  carrying  or  attempting  to  carry  into  effect  the  conspiracy, 
are  admissible.5 

d.  Prevention  of  Forcible  Obstruction.  —  As,  under  the  Constitu- 
tion of  the  United  States,  power  over  the  transportation  of  the  mails  is 
vested  in  the  national  government,  and  Congress,  by  virtue  of  such  grant,  has 
assumed  actual  and  direct  control,  it  follows  that  the  national  government 
may  prevent  any  unlawful  and  forcible  interference  therewith,  and  if  an  emer- 
gency arises,  obedience  to  the  law  ma)'  be  compelled  by  force.  This  right  to 
use  force,  however,  does  not  exclude  the  right  of  appeal  to  the  courts  for  a 
judicial  determination  and  for  the  exercise  of  all  their  powers  of  prevention, 
and  accordingly,  in  a  proper  case,  an  existing  obstruction  of  a  post  route  which 
threatens  to  continue  may  be  prevented  by  injunction.6 

10.  Robbing  Mail.  —  The  statute 7  provides  that  a  person  who  robs  a 
carrier,  agent,  or  other  person  intrusted  with  the  mail  s  of  such  mail  or  any 
part  thereof  shall  be  imprisoned  at  hard  labor  for  not  less  than  five  and  not 
more  than  ten  years,  and  if  convicted  a  second  time  of  a  similar  offense,  shall 
be  imprisoned  at  hard  labor  for  the  term  of  his  natural  life.9 

The  Wounding  of  the  Person  Having  the  Custody  of  the  Mails,  or  the  putting  his  life  in 
jeopardy  by  the  use  of  dangerous  weapons,  in  effecting  the  robbery  the  first 

Punishment.  —  Congress  has  power  to  make         8.  "Carrier,  Agent,  or  Other  Person  Intrusted 

the  punishment  to  be  inflicted  for  a  conspiracy  with  the  Mail."  —  These  words  in  the  statute 

to  obstruct  the  mail  more  severe  than  that  apply  to  a  person  who  is  entrusted  with  the 

fixed  for  the  act  of  obstructing  the  mail.    Clune  mail  though  he  has  not  taken  the  oath  pre- 

v.  U.  S.,  159  U.  S.  590.  scribed  by  statute.    U.  S.  v.  Wilson,  Baldw. 

1.  U.  S.  v.  Stevens,  2  Hask.  (U.  S.)  164,  27  (U.  S.)  78.  28  Fed.  Cas.  No.  16,730. 

Fe1.  Cas.  No.  16,392;  U.  S.  v.  Cassidy,  67  Fed.         A  postmaster  is  a  person  entrusted  with  the 

R?p.  69S.  mail  within  the  meaning  of  the  statute.  U. 

Such  an  Agreement  May  Be  Interred  from  the  S.  v.  Bowman,  3  N.  Mex.  201. 
proceedings  of  the  parties.    U.  S.  v.  Stevens,         9.  Punishment  Assessed  by  Court.  —  Where  a 

2  Hask.  (U.  S.)  164,  27  Fed.  Cas.  No.  16,392.  person  is  convicted  under  this  provision,  it  is 

2.  U.  S.  v.  Debs.  65  Fed.  Rep.  210;  U .  S.  v.  the  province  of  the  court  to  assess  the  punish- 
Cassidy,  67  Fed.  Rep.  698.  ment.    In  such  case  a  territorial  statute  which 

3.  (J.  S.  v.  Debs.  65  Fed.  Rep.  210;  U.  S,  v.  provides  that  in  a  criminal  case  the  jury  shall 
Cassidy,  67  Fed.  Rep.  698.  But  see  Salla  v.  assess  the  punishment  in  its  verdict  does 
U.  S.,  (C.  C.  A.)  104  Fed.  Rep.  544.  not  apply.    U.  S.   v.  Bowman,  3  N.  Mex. 

4.  Clune  v.  U.  S.,  159  U.  S.  590.  201. 

5.  Clune  v.  U.  S.,159  U.  S.  590.  A  Person  Present  on  the  Occasion  of  the  Robbery 

6.  Constitutional  Power.  —  Const.  U.  S.,  art.  and  consenting  to,  aiding,  procuring,  advising. 
1,  §  8;  and  see  supra,  this  title,  Power  of  or  assisting  in  the  commission  of  the  crime 
Congress,  is  a  principal  offender,  and  may  be  convicted 

Prevention   of  Forcible   Obstruction.  —  In   re  as  such.    U.  S.  v.  Reeves,  38  Fed.  Rep.  404; 

Debs,  158  U.  S.  564.  U.  S.  v.  Wilson,  Baldw.  (U.  S.)  78,  28  Fed. 

7.  Robbing  Mail.  —  Rev.  Stat.  U.  S.,  §  5472.  Cas.  No.  16,730. 
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time,  aggravates  the  crime,  and  the  offender  may  be  imprisoned  for  the  term 
of  his  natural  life.1 

To  Constitute  the  Simple  Offense  it  is  requisite  that  the  mail  or  some  part  thereof 
be  unlawfully  taken  from  the  possession  of  the  carrier  against  his  will  by  vio- 
lence or  putting  him  in  fear,  since  the  word  "rob  "  used  in  the  statute  bears 
that  construction  which  it  has  at  common  law.2 

To  Warrant  a  Conviction  for  the  Aggravated  Offense  three  things  must  concur:  the 
mail  must  be  robbed,  such  robbery  must  be  effected  by  putting  in  jeop- 
ardy the  life  of  the  person  who  has  it  in  custody,  and  this  must  be  done  with 
dangerous  weapons. 3  Putting  a  mail  carrier  in  fear  and  his  life  in  peril  or 
danger  is  putting  his  life  in  jeopardy  within  the  meaning  of  the  statute.4 

Attempt  to  Rob  Mail.  —  The  statute  provides  that  a  person  who  attempts'  to 
rob  the  mail  by  assaulting  the  person  having  the  custody  thereof,  shooting  at 
him  or  his  horse,  or  threatening  him  with  a  dangerous  weapon,  and  fails,  may 
be  imprisoned.5 

11.  Embezzlement  from  Mail.  —  This  subject  is  treated  elsewhere  in  this 
work.6 

12.  Receiving  Articles  Stolen  or  Embezzled  from  Mail.  —  By  statute  it  is  made 
a  criminal  offense,  punishable  by  fine  and  imprisonment,  for  any  person 
to  buy  or  receive  or  to  aid  in  buying  or  receiving  any  of  certain  specified 
articles  or  things,  knowing  it  to  have  been  stolen  or  embezzled  from  the  mail.* 

13.  Breaking  into  Post  Office.  —  By  statute  it  is  a  criminal  offense  punishable 
by  fine  and  imprisonment  forcibly  to  break  into,  or  attempt  to  break  into, 
any  post  office,  or  building  used  wholly  or  in  part  as  such,  with  intent  to 
commit  therein  larceny  or  other  depredation.8  The  offense  is  committed  if 
there  is  a  breaking  into  any  part  of  a  building  used  in  part  as  a  post  office, 
with  intent  to  commit  larceny  or  other  depredation  in  the  part  so  used.9  So 


1.  Rev.  Stat.  U.  S.,  §  5472. 

The  Punishment  Was  Death  under  a  previous 
statute.  U.  S.  v.  Wilson,  7  Pet.  (U.  S)  150; 
U.  S.  v.  Hare,  Brun.  Col.  Cas.  (U.  S.)  449,  2 
Wheel.  Crim.  (N.  Y.)  283,  26  Fed.  Cas.  No. 
15,304;  U.  S.  v.  Wood,  Brun.  Col.  Cas.  (U.  S.) 
456,  2  Wheel.  Crim.  (N.  Y.)  325,  28  Fed.  Cas. 
No.  16,757;  Bernard's  Case,  24  Fed.  Cas.  No. 
14.584.  2  Wheel.  Crim.  (N.  Y.)  xliv. 

2.  Violence  Essential  Ingredient  of  Offense.  — 
Harrison  v.  U.  S.,  163  U.  S.  140;  U.  S.  v. 
Reeves,  38  Fed.  Rep.  404;  U.  S.  v.  Wilson, 
Baldw.  (U.  S.)  78,  28  Fed.  Cas.  No.  16,730. 

Proof  that  a  Part  of  the  Mail  Was  Taken  Is 
Sufficient.  — U.  S.  v.  Wilson,  Baldw.  (U.  S.)  78, 
28  Fed.  Cas  No.  16,730. 

3.  Constituents  of  Offense.  —  U.  S.  v.  Wilson, 
Baldw.  (U.  S.)  78,  28  Fed.  Cas.  No.  16,730;  U. 
S.  v.  Reeves,  38  Fed.  Rep.  404. 

4.  U.  S.  v.  Wood,  Brun.  Col.  Cas.  (U.  SO456. 
2  Wheel.  Crim.  (N.  Y.)  325,  28  Fed.  Cas.  No. 
16.757;  U.  S  v.  Wilson,  Baldw.  (U.  S.)  78.  28 
Fed.  Cas.  No.  16,730. 

What  Constitutes  Dangerous  Weapon.  —  U.  S. 
sr.  Reeves,  38  Fed.  Rep.  404;  U.  S.  v.  Wood. 
Brun.  Col.  Cas.  (U.  S.)  456,  2  Wheel.  Crim. 
(N.  Y.)  325,  28  Fed.  Cas.  No.  16.757;  U.  S.  v. 
Wilson.  Baldw.  (U.  S.)  78,  28  Fed.  Cas.  No. 
16,730;  U.  S.  v.  Wood,  3  Wash.  (U.  S.)  440,  28 
Fed.  Cas.  No.  16,756 

Wounding  of  Person  Having  Custody  Sufficient. 
—  U.  S.  v.  Wilson,  Baldw.  (U.  S.)  78,  28  Fed. 
Cas.  No.  16.730. 

Possession  and  Exhibition  of  Dangerous  Weapons 
Sufficient. —  Bernard's  Case,  24  Fed.  Cas.  No. 
14,584.  2  Wheel.  Crim.  (N.  Y.)  xliv;  U.  S.  v. 
Hare,  Brun.  Col.  Cas.  (U.  S.)  449,  2  Wheel. 


Crim.  (N.  Y.)  283,  26  Fed.  Cas.  No.  15,304. 
See  also  U.  S.  v.  Wood,  3  Wash.  (U.  S.)  440, 
28  Fed.  Cas.  No.  16,756.  But  see  Aminhisor's 
Case,  24  Fed.  Cas.  No.  14,442,  2  Wheel.  Crim. 
(N.  Y.)  xliv. 

5.  Rev.  Stat.  U.  S.,  §  5473. 

To  Constitute  This  Offense  there  must  be  an 
actual  attempt  to  rob  the  mail  as  distinct  from 
the  means  of  its  transportation,  and  such  at- 
tempt must  be  by  assaulting  the  person  hav- 
ing the  custody  of  the  mail,  or  by  shooting  at 
him  or  his  horse,  or  threatening  him  with  dan- 
gerous weapons.  It  is  not  necessary,  however, 
to  prove  that  serious  bodily  injury  was  inflicted 
upon  such  person.  U.  S.  v.  Reeves,  38  Fed. 
Rep.  404. 

6.  See  the  title  Embezzlement,  vol.  10,  p. 
1023  ft  seq. 

7.  Rev.  Stat.  U.  S.,  g  5470;  U.'S.  v.  Hardy- 
man,  13  Pet.  (U.  S.)  176. 

To  authorize  a  conviction  under  this  pro- 
vision, it  must  be  proved  that  one  of  the 
specified  articles  or  things  was  stolen  or  em- 
bezzled from  the  mail  and  that  the  defendant, 
knowing  this  fact,  bought  or  received  it.  U. 
S.  v.  Keene,  5  McLean  (U.  S.)  509,  26  Fed.  Cas. 
No.  15,512. 

8.  Rev.  Stat.  U.  S.,  g  5478;  U.  S.  v.  Yennie. 
74  Fed.  Rep.  221. 

The  Word  "Therein"  as  used  in  this  pro- 
vision refers  to  that  part  of  the  building  used 
as  a  post  office.  U.  S.  v.  Campbell,  ]6  Fed. 
Rep.  233;  U.  S.  v.  Williams.  57  Fed.  Rep.  201; 
U.  S.  v.  Saunders,  77  Fed.  Rep.  170.  See 
also  U.  S.  v.  Yennie,  74  Fed.  Rep.  221. 

9.  U.  S.  v.  Campbell,  16  Fed.  Rep.  233;  U. 
S.  v.  Saunders,  77  Fed.  Rep.  170. 
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construed,  the  staLute  is  open  to  no  constitutional  objection.1 


POST-DATED  CHECK  — POST  NOTES.  (See  also  the  titles  Bills  OF  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  129;  Checks,  vol.  5,  pp.  1032, 
1042.) — A  post-dated  check  is  one  which  is  knowingly  dated  in  the  future, 
and  is  thus  distinguished  from  a  check  dated  on  the  day  when  it  is  given.2 
Post  notes  are  a  species  of  obligation  resorted  to  by  banks  when  the  exchanges 
of  the  country,  and  especially  of  the  banks,  have  become  embarrassed  by 
excessive  speculations.  They  are  intended  to  supply  the  place  of  demand 
notes,  which  the  banks  cannot  afford  to  issue  or  reissue,  to  relieve  the  neces- 
sities of  commerce  or  of  the  banks,  or  to  avoid  a  compulsory  suspension. 
They  are  under  seal  or  without  seal,  at  long  or  short  dates,  and  with  or 
without  interest,  as  the  necessities  of  the  bank  may  require.3 

POSTERITY. — ■"  Posterity"  embraces  not  only  children,  but  descendants  to 
the  remotest  generation.4 

POSTHUMOUS  CHILD.  (See  also  the  titles  SUCCESSION;  Wills.)  — A 
posthumous  child  is  one  born  after  the  death  of  its  father.  It  has  been  fre- 
quently held  that  under  a  devise  or  bequest  to  children  a  posthumous  child 
will  take.5 

POSTLIMINY.  —  "  Postliminy"  is  defined  to  be  the  law  under  which  prop- 
erty, if  taken  by  an  enemy  in  time  of  war,  is  restored  to  its  former  state  upon 
coming  again  under  the  power  of  the  nation  to  which  it  formerly  belonged.6 

POST-NUPTIAL  SETTLEMENTS.  —  See  the  title  Marriage  Settlements, 

vol.  19,  p.  1224. 

POST  OBIT.  (See  also  the  title  Catching  Bargain,  vol.  5,  p.  764.)  — 
Post-obit  agreements  or  bonds  are  those  given  by  a  borrower  of  money,  by 
which  he  undertakes  to  pay  a  large  sum,  exceeding  the  legal  rate  of  interest, 
on  or  after  the  death  of  a  person  from  whom  he  has  expectations,  in  case  of 
surviving  him.7 


Evidence  Insufficient  to  Sustain  Conviction.  — 

U.S.  v.  Shelton  100  Fed.  Rep.  831. 

1.  U.  S.  r.  Campbell,  16  Fed.  Rep.  233;  U. 
S.  v.  Saunders.  77  Fed.  Rep.  170. 

2.  Post-dated  Check.  —  Merchants,  etc.,  Bank 
v.  Clifton  Mfg.  Co.,  56  S.  Car.  339. 

3.  Post  Notes.  —  Hogg's  Appeal,  22  Pa.  St. 
489.  Differ  from  olher  promissory  notes  only 
as  to  time  of  payment.  Matter  of  Dvott,  2  W. 
&  S.  (Pa.)  489. 

4.  Posterity.  —  Breckinridge  v.  Denny,  8 
Bush  (Ky.)  523. 

5.  Posthumous  Grandchild  Held  to  Be  In- 
cluded in  Term  "  Grandchildren."  —  See  Smart  v 
King,  Meigs  (Tenn.)  149,  33  Am.  Dec.  137. 

Posthumous>Child  Included  in  Term  "  Children  ' 
in  Devise  or  Bequest  —  England,  —  Burdet  v 
Hopegood,  1  P.  Wms.  486;  Reeve  v.  Long,  ; 
Salk.  227;  Clarke  v.  Blake,  2  Ves.  Jr.  673 
Wallis  v.  Hodson,  2  Atk.  115. 

Arkansas.  — Branton  v.  Branton,  23  Ark.  580 

Indiana.  —  Biggs  v.  McCarty,  86  Ind.  352 
44  Am.  Rep.  320. 

Kentucky. —  Haskins  v.  Spiller,  1  Dana  (Ky) 
172. 

Mississippi.  —  Harper  v.  Archer,  4  Smed.  & 
M.  (Miss.)  108,  43  Am.  Dec.  472. 

New  Jersey.  —  Randolph  v.  Randolph,  40  N. 
J.  Eq.  74. 

New  York.  —  Byrnes  v.  Stilwell,  103  N.  Y. 
453,  57  Am.  Rep.  760;  Jenkins  v.  Freyer,  4 
Paige  (N.  Y.)  52;  Steadfast  v  Nicoll,  3  Johns. 
Cas.  (N.  Y.)  18;  Marsellis  v.  Thalhimer,  2 
Paige  (N.  Y.)  35. 


Pennsylvania.  —  Barker  v.  Pearce,  30  Pa.  St. 
173,  72  Am.  Dec.  691;  Swifts.  Duffield,  5  S.  & 
R.  (Pa.)  39;  Pemberton  Parke,  5  Binn.  (Pa.) 
601;  M'Knight  v.  Read,  1  Whart.  (Pa.) 
220. 

But  in  Armistead  v.  Dangerfield,  3  Munf. 
(Va.)  20,  5  Am.  Dec.  501,  it  was  held  that  a 
devise  in  general  terms  to  the  testator's  chil- 
dren did  not  comprehend  a  posthumous  cftiEd 
so  as  to  prevent  it  from  claiming  under  the 
statute  of  descent,  as  a  child.  See  also  Hans- 
ford v.  Elliott,  9  Leigh  (Va.)  99;  Shelby  v. 
Shelby,  1  B.  Mon.  (Ky.)  26S. 

Succession.  (See  also  the  title  Succession.) 
—  Posthumous  children  inherit  in  all  cases  in 
like  manner  as  if  they  were  born  in  the  life- 
time of  the  intestate  and  had  survived  him. 
4  Kent's  Com.  412;  Wallis  v.  Hodson,  2  Alk. 
115;  Doe  v.  Lancashire,  5  T.  R.  49;  Thellusson 
v.  Woodford,  4  Ves.  Jr.  322:  Pearson  v.  Carl- 
ton, 18  S.  Car.  55.  Compare  Knotts  v.  Stearns, 
91  U.  S.  638. 

6.  Postliminy.  —  Herbert  v.  Moore,  Dall. 
(Tex.)  593.  See  also  the  title  International 
Law,  vol.  16,  p.  1158. 

7.  Post  Obit  —  Validity.  —  Lushington  v.  Wal- 
ler, 1  H.  Bl.  95-  Cooke  v.  Lamotte,  15  Beav\ 
234;  Tottenham  v.  Green,  32  L.  J.  Ch.  201; 
Hawker  v.  Hallewell,  2  Jur.  N.  S.  794,  25  L.  J. 
Ch.  558;  Adames  v.  Hallett,  L.  R.  6  Eq.  468: 
Chesterfield  v.  Janssen,  2  Ves.  125;  Boynton 
v.  Hubbard,  7  Mass.  119;  Crawford  v.  Russell, 
62  Barb.  (N.  Y.)  95;  Varick  v.  Edwards.  Hoffm. 
(N.  Y.)  404. 
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POSTPONE  —  POSTPONEMENT.  —  To  postpone  means  to  put  off ;  to  delay.1 

POTENTIAL  —  POTENTIALLY.  —  Potentially  means  in  possibility,  not  in 
act,  not  positively;  in  efficacy,  not  in  actuality.2 

POUND.  (See  also  the  titles  IMPOUNDING,  vol.  16,  p.  4;  WEIGHTS  AND 
MEASURES.)  —  LA  pound  is  defined  to  be  a  place  where  beasts  subject  to  be 
impounded  are  to  be  confined,  kept,  and  fed.3 

II.  A  pound  is  a  definite  quantity  of  gold,  with  a  mark  upon  it  to 
determine  its  weight  and  fineness.4 

POUNDAGE.  —  See  note  5. 

POWER.  (See  the  titles  POWER  OF  ATTORNEY,  post;  POV/ERS,  post)  - 
See  note  6. 


1.  Bisham  v.  Tucker,  2  N.  J.  L.  238. 

"  Postpone  "  Synonymous  with.  "  Delay."  —  See 
Boies  v.  Henney,  32  III.  146. 

Postponement  and  Continuance.  —  In  State  v. 
Underwood,  76  Mo.  639,  it  was  held  that  to 
style  an  application  for  a  continuance  an  ap- 
plication for  a  postponement  did  not  change 
the  legal  requisites  of  the  affidavit  required  to 
support  ii.  The  court  said  that  the  terms 
postponement  and  "  continuance  "  might  be 
used  interchangeably. 

2.  Potentially. — -Cole  v.  Kerr,  19  Neb.  556, 
in  which  case  it  was  held  that  an  unplanted 
crop  was  not  potentially  in  existence,  disap- 
proving the  opinion  of  Hobart,  C.  J.,  in  Grant- 
ham v.  Hawley.  Hob.  132.  See  also  Long  v. 
Hinjs,  40  Kan.  220. 

Potential  Existence.  (See  also  the  titles  As- 
signments, vol.  2.  p.  1028;  Crops, vol.  8,  p.  312; 
Sales.) — In  Regan  Vapor  Engine  Co.  v. 
Pacific  Gas  Engine  Co.,  7  U.  S.  App.  78, 
quoting  Benjamin  on  Sales,  §  78,  it  was  said: 
"  Things  not  yet  existing  which  may  be  sold 
are  those  which  are  said  to  have  a  i>otential 
existence,  that  is,  things  which  are  the  natural 
product  or  expected  increase  of  something 
already  belonging  to  the  vendor." 

3.  Pound.  —  Harriman  v.  Fi field,  36  Vt.  345. 
In  Wooley  v.  Groton,  2  Cush.  (Mass.)  309.  it 

was  said:  "  On  consideration,  the  court  are  of 
opinion  that  a  pound,  ex  vi  termini,  is  an  in- 
closed piece  of  land,  secured  by  a  firm  struc- 
ture of  stone,  or  of  posts  and  timber,  placed 
in  the  ground;  and,  like  the  grant  of  a  mill, 
house,  or  wharf,  carries  the  land  on  which  it 
stands  with  it,  not  as  an  appurtenance,  but  as 
parcel  of  the  subject-matter  of  the  grant." 

4.  Borie  v.  Trott,  5  Phila.  (Pa.)  403,  21  Leg. 
Int.  (Pa.)  68.  See  also  Curtis  v.  Leavitt,  17 
Barb.  (N.  Y.)  324. 

5.  "  Tonnage  and  poundage  were  ancient 
duties  levied  upon  every  ton  of  wine  and  ton 
of  other  goods  imported  and  exported,  and 
were  the  origin  of  customs."  Washington  v. 
Barnes,  6  D.  C.  231.  See  generally  the  title 
Revenue  Laws. 

6.  Appointing  Power.  —  See  Appointing  Pow- 
er, vol.  2,  p.  473. 

Power  and  Authority  Equivalent  to  Duty  and 
Obligation.  —  See  Authority  —  Authorize. 
vol.  3,  p.  517,  note 

Beneficial  Power. —  See  Beneficial — Bene- 
ficially, vol  3,  pp.  921.  922,  notes. 

Corporate  Powers  and  Privileges.  (See  also  the 
titles  Corporations  (Private),  vol.  7,  p.  620; 
Municipal  Corporations,  "ol.  20,  p.  1123; 
Ultra  Vires.)  —  The  Constitution  of  Minne- 
sota prohibited  the  enactment  of  any  special 


private  law  granting  corporate  powers  or 
privileges,  except  to  cities.  In  construing  this 
provision  in  Atty.-Gen.  v.  Railroad  Co.,  35 
Wis.  560,  Ryan,  C.  J.,  said:  "  We  feel  bound 
to  hold,  and  find  no  difficulty  in  holding,  the 
phrase  in  the  amendment,  '  to  grant  corporate 
2>on<ers  or  privileges,'  to  mean  in  principio  do- 
naiionis,  and  equivalent  to  the  phrase  '  to  grant 
corporate  charters.'  " 

In  Brady  v.  Moulton,  61  Minn.  185,  it  was 
held  that  a  statute  authorizing  a  village  to  issue 
bonds  for  waterworks  was  not  unconstitutional 
as  granting  corporate  powers  to  the  village. 

Same  —  Franchise  and  Power  Distinguished.  — 
See  Franchises,  vol.  14,  p.  8.  See  also  the 
title  Ultra  Vires. 

Discretionary  Power.  —  See  Discretion,  vol. 
9,  p.  474.  note. 

Power  Distinguished  from  Formality. — See  Form 
—  Formal — Formalities,  vol.  13,  p.  11 16,  note. 

Power  Equivalent  to  Lawful  Authority.  —  See 
Pollard  v.  Kibbe,  g  Port.  (Ala.)  723. 

Executive  Power.  (See  also  Executive,  vol. 
11,  p.  718;  Ministerial,  vol.  20,  p.  793;  and 
see  the  titles  Constitutional  Law,  vol.  6,  p. 
1009;  Governor,  vol.  14,  p.  1095;  President 
of  United  States,  post;  Public  Officers; 
United  States.)  —  In  Stale  v.  Denny.  118  Ind. 
388,  it  was  said:  "  The  executive  power  is  the 
power  lo  execute  (he  laws,  and  is  vesl  ed  in  the 
governor  of  the  stale,  the  adm  i  nisi  rati  ve  officeis 
of  the  state,  counties,  townships,  towns,  and 
cities."    See  also  State  v.  Hyde,  121  Ind.  33. 

Implied  Power.  —  See  Implied,  vol.  15,  p. 
1075,  note. 

Incidental  Power.  —  See  Incident  —  Inci- 
dental, vol.  16,  p.  144,  note. 

Judicial  Power.  —  See  Judicial,  vol.  17,  p. 
887,  note. 

Legislative  Power.  —  See  Legislative  Power, 
vol.  18,  p.  822. 

Police  Power.  —  See  title  Police  Power,  ante. 

Steam  and  Power  Distinguished.  —  In  Reynolds 
v.  Washington  Real  Estate  Co.,  (R.  I.  1901)49 
Atl.  Rep.  710,  it  was  said:  "  The  common 
speech  of  people  indicates  that  there  is  a 
difference  between  '  steam  '  and  power,  in  Ihe 
popular  understanding,  at  least;  for  we  speak 
of  healing  our  houses  by  or  with  steam,  but 
never  by  or  with  power.  We  inquire  of  a 
manufacturer  by  what  power  he  runs  his  mill, 
and  he  replies  steam,  water,  or  electric  power, 
as  Ihe  case  may  be,  and  the  question  excites 
no  surprise,  If,  however,  '  steam  '  and  power 
mean  the  same  thing,  it  would  be  a  very  idle 
inquiry  as  to  whni  power  was  used  to  run  the 
mill  inquired  about." 

Usurped  Power.  —  See  Usurped  Power. 
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CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  sec 
the  following  titles  in  this  work:  ACKNOWLEDGMENTS,  vol.  1,  p.  483; 
AGENCY,  vol.  1,  p.  930;  ALTERATLON  OF  LNSTRUMENTS,  vol.  2. 
p.  181;  DEEDS,  vol.  9,  p.  87;  EXECUTLON  AND  PROOF  OF  DOCU- 
MENTS, vol.  11,  p.  583;  RECORDLNG  ACTS. 

I.  INTRODUCTORY.  —  The  law  as  to  powers  of  attorney  is  a  branch  of  the 

law  of  agency,  and  under  that  title  will  be  found  an  exhaustive  discussion  as 
to  the  necessity  for  a  power  of  attorney,1  the  capacity  of  the  parties  thereto,2 
the  nature  and  extent  of  the  authority  granted  thereby,3  the  manner  of 


1.  Necessity  for  Power  of  Attorney.  —  See  the 

title  Agency,  vol.  1,  p.  952,  and  see  the  follow- 
ing cases:  Harman  v.  Harman  Baldw.  (U.  S.) 
129;  Dutton  v.  Warschauer,  21  Cal.  609,  82 
Am.  Dec.  765;  Tilton  v.  Cofield,  2  Colo.  392; 
Plummer  v.  Russell,  2  Bibb  (Ky.)  175;  Cadell 
v.  Allen,  99  N.  Car.  542. 

2.  Capacity  of  Parties.  —  See  the  titles  Agency, 
vol.  1,  p.  939;  Dower,  vol.  10,  p.  212.  See 
also  the  following  cases: 

England.  —  Ex  p.  Annesley,  2  Y.  &  C.  Exch. 
350,  6  L.  J.  Exch.  81;  Graham  v.  Jackson.  6 
Q.  B.  811,  51  E.  C.  L.  811,  9  Jur.  275;  Rex  o. 
Coxon,  7  C.  &  P.  651,  32  E.  C.  L.  671. 

United  States.  —  Paul  v.  Cullum  1 32  U.  S.  539. 

Colorado.  —  Clayton  v.  Spencer,  2  Colo.  378. 

Delaware.  —  Mendenhall  v.  Springer,  3  Harr. 
(Del.)  87. 

Iowa.  — Trimble  v.  Thorson,  80  Iowa  246. 

Kentucky.  —  Louisville  Bank  t'.  Gray,  84  Ky. 
565;  Swafford  v.  Herd,  (Ky.  1901)  65  S.  W. 
R?p.  803. 

Maryland.  —  Wainwright  v.  Wilkinson,  62 
Md.  146. 

New  fersey.  —  Earle  v.  Earle,  20  N.  J.  L.  347. 

South  Dakota.  —  McLaughlin  v.  Wheeler,  1 
S.  Dak  497. 

Texas.  —  Wilson  v.  Simpson,  68  Tex.  306; 
Frost  v.  Eralh  Cattle  Co.,  81  Tex.  505,  26  Am. 
Si.  Rep.  831. 

3.  Construction  and  Extent  of  Authority.  —  See 
the  titles  Agency,  vol.  1,  p.  985;  Assignment 
for  the  Benefit  of  Creditors,  vol.  3,  p.  23. 
See  also  the  following  cases: 

England.— Davy  v.  Walker,  81  L.  T.  N.  S.  107. 

Canada.  —  Taylor  v.  Wallbridge,  2  Can.  Sup. 
Ct.  676;  Rodburn  v.  Swinney,  16  Can.  Sup.  Ct. 
297 ,  Churchill  v.  McKay,  20  Can.  Sup.  Ct.  -172; 
Hechler  v.  Forsyth,  22  Can.  Sup.  Ct.  489;  Mc- 


Michael  v.  Wilkie,  18  Ont.  App.  464;  La  Banque 
D'Hochelaga  v.  Jodoin,  (1895)  A.  C.  612;  Velie 
v.  Rutherford,  8  Manitoba  168;  McDonald  v. 
Royal  Ins.  Co.,  15  Nova  Scotia  428;  McClellan 
v.  McCaughan,  23  Ont.  679;  St.  John  v.  Lock- 
wood,  4  N.  Bruns.  443;  Hazen  v.  Portland,  24 
N.  Bruns.  332;  Bryant  v.  La  Banque  du  Peu- 
ple,  17  Quebec  103;  Darling  v.  McLean,  20 
U.  C.  Q.  B.  373;  Dick  7j.  Gordon,  6  Grant  Ch.  (U. 
C.)  394;  Sinclair  v.  Dewar,  19  Grant  Ch.  (U. 
C  )  59;  Hamilton  v.  Holcomb,  13  U.  C.  C.  P. 
9;  Poirer  v.  Jobin,  12  Rev.  Leg.  64;  Serre  dit 
St.  Jean  v.  Metropolitan  Bank,  21  L.  C.  jur.  207. 

United  States.  —  Chanche  v.  Pare.  (C  C.  A.) 
75  Fed.  Rep.  283;  Hall  v.  Gambrill,  88  Fed. 
Rep.  709,  (C.  C.  A.)  92  Fed.  Rep.  32. 

Alabama.  —  Shackelford  v.  M.  C.  Kiser  Co.. 
(Ala.  igoi)  31  So.  Rep.  77. 

Arkansas.  —  Welch  v.  McKenzie,  66  Ark.  251. 

California. — Golinsky  v.  Allison,  114  Cal. 
45S;  Alcorn  v.  Buschke,  133  Cal.  655. 

Colorado.  —  Hathaway  v.  Choury,  14  Colo. 
App.  478. 

Georgia.  —  Myers  v.  Walker,  104  Ga.  316. 

Idaho. — Johnson  v.  Sage,  (Idaho  1896)44 
Pac.  Rep.  641. 

Illinois.  —  McClun  v.  McClun,  176  111.  376; 
Fay  v.  Slaughter,  194  111.  157,  reversing  94  111. 
App.  in;  Reed  v.  Kimsey,  98  111.  App.  364. 

Kentucky.  —  Dugan  r.  Champion  Coal,  etc., 
Co.,  (Ky.  1899)  49  S.  W.  Rep.  958. 

Missouri.  —  Haynes  v.  Carpenter,  86  Mo. 
App.  30. 

Arehraska.  — Morris  v.  Linton,  61  Neb.  537. 
Ar-ew  fersey.  —  Gillinan  v.  Lehman,  65  N.  J. 

L.  668. 

New  York.  — Jacoby  v.  Payson,  91  Hun  (N. 
Y.)  480;  Lowrey  v.  Bates,  (Supm.  Ct.  App.  T.) 
26  Misc.  (N.  Y.)  407:  Wendt  v.  Walsh,  49  N. 
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executing  such  authority,1  and  the  several  ways  in  which  the  revocation  of  a 
power  of  attorney  may  be  accomplished.2  All  questions  respecting  recording 
powers  of  attorney  will  also  be  dealt  with  elsewhere.3  It  is  therefore  only 
necessary  here  to  explain  the  meaning  of  the  term  "  power  of  attorney,"  and  to 
make  some  brief  statements  as  to  the  form,  contents,  execution,  and  proof 
thereof. 

II.  DEFINITION.  —  A  power  of  attorney,  or  letter  of  attorney  as  it  is  some- 
times called,  is  an  instrument  by  which  the  authority  of  an  attorney  in  fact  or 
agent  is  set  forth.  A  general  power  authorizes  the  agent  to  act  generally  in 
behalf  of  the  principal.    A  special  power  is  one  limited  to  particular  acts.4 


Y.  App.  Div.  184;  Murr  v.  Western  Assur.  Co., 
so  N.  Y.  App.  Div.  4;  Hutchinson  v.  Root,  158 
N.  Y.  681. 

North  Dakota.  —  Morris  v.  Ewing,  8  N. 
Dak.  99. 

Ohio.  —  Andrew  v.  Auditor,  5  Ohio  Dec.  242, 
5  Ohio  N.  P.  123. 

Pennsylvania.  —  Wilson  v.  Wilson-Rogers 
Co.,  181  Pa.  St.  80;  Union  Trust  Co.  v.  Means, 
201  Pa.  St.  374. 

Rhode  Island.  —  Anthony  v.  Providence,  18 
R.  I.  699. 

Texas. — Chaison  v.  Beauchamp,  12  Tex. 
Civ.  App.  109;  Wynne  v.  Parke,  89  Tex.  413; 
Jones  v.  Gibbs,  18  Tex.  Civ.  App.  626;  Miller 
v.  Sullivan,  14  Tex.  Civ.  App.  112;  Hill  v. 
Conrad,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep. 
541 ;  Texas  Loan  Agency  v.  Miller,  94  Tex.  464; 
Wilcoxson  Howard,  (Tex.  Civ.  App.  igoi) 
62  S.  W.Rep.  802;  Morton  v.  Morris,  (Tex.  Civ. 
App.  1901)  66  S.  W.  Rep.  94;  Mitchell  v.  Mc- 
Laren. (Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  269; 
Presnall  v.  McLeary,  (Tex.  Civ.  App.  1899)  50 
S.  W.  Rep.  1066;  Smith  v.  Cantrel,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  1081. 

Washington.  —  Anderson  v.  Bigelow,  16 
Wash.  198. 

West  Virginia.  —  State  v.  Chilton,  49  W.  Va. 
453;  Robinson  v.  Lowe,  50  W.  Va.  75. 

Wisconsin.  —  Bertschy  :■.  Sheboygan  Bank, 
89  Wis.  473;  Minnesota  Stoneware  Co.  v.  Mc- 
Crossen.  no  Wis.  316. 

1.  Manner  of  Execution  of  Authority.  —  See 
the  title  Agency,  vol.  1,  p.  1035,  and  see  the 
following  cases: 

England. — Guthrie  v.  Armstrong,  5  B.  & 
Aid.  628,  7  E.  C.  L.  215. 

Canada.  —  Dacksteder  v.  Baird,  5  U.  C.  Q. 
B.  591 

Arkansas.  —  McDaniel  v.  Grace,  15  Ark.  465. 

California.  —  Watson  v.  Sutro,  86  Cal.  500. 

Kentucky.  —  Parmers  v.  Respass,  5  T.  B. 
Mon.  (Ky.)  568. 

Maine.  —  Purinton  v.  Security  L.  Ins.,  etc., 
Co.,  72  Me.  22. 

Maryland.  —  Bend  v.  Susquehanna  Bridge, 
etc  ,  Co.,  6  Har.  &  J.  (Md.)  128,  14  Am.  Dec. 
26r. 

New  York.  —  Townsend  v.  Hubbard,  4  Hill 
(N.  Y.)  351;  Townsend  v.  Corning,  23  Wend. 
(N.  Y.)  435;  Rand  v.  Moulton,  72  N.  Y.  App. 
Div.  236. 

Pennsylvania.  — Bassett  v.  Hawk,  114  Pa. 
St.  502. 

South  Carolina.  —  Ramage  v.  Ramage,  27  S. 
Car.  39. 

Texas.  —  Baldwin  v.  Goldfrank,  9  Tex.  Civ. 
App.  269;  Wynne  v.  Parke,  (Tex.  Civ.  App. 
1895)  30  S  W.  Rep.  52;  Pool  v.  Foster,  (Tex. 
Civ.  App.  1899)  49  S.  W.  Rep.  923. 
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2.  Revocation.  —  See  the  title  Agency,  vol.  1. 
p.  1215,  and  see  the  following  cases: 

England. — Ex  p.  Bradbury,  3  Jur  1108; 
Beaufort  v.  Glynn,  I  Jur.  N.  S.  888;  The  Mar- 
garet Mitchell,  Swabey  382;  Rex  v.  Wait,  11 
Price  518. 

Canada. — Ex  p.  Welch,  2  N.  Bruns.  Eq. 
Rep.  129;  Aylmer  v.  Maher,  1  Montreal  Leg. 
N.  232. 

United  States.  —  Pacific  Bank  v.  Hannah,  (C. 
C.  A.;  90  Fed.  Rep.  72. 

Arizona.  —  Tuttle  v.  Green,  (Ariz.  1897)  48 
Pac.  Rep.  1009. 

Connecticut.  —  Shepaug  Voting  Trust  Cases, 
60  Conn.  577. 

Illinois.  —  Benneson  v.  Savage,  130  III.  352. 

Kentucky.  —  Chenault  v.  Quisenberry,  (Ky. 
1900)  56  S  W.  Rep.  410,  57  S.  W.  Rep.  234. 

Maryland.  —  Smith  v.  Dare,  89  Md.  47. 

Minnesota.  —  American  L.  &  T.  Co.  v.  Bil- 
lings, 58  Minn.  187. 

New  Jersey.  —  Kelly  :'.  Brennan,  55  N.  J. 
Eq.  423.  _  . 

New  York.  —  Weber  v.  Bridgman,  113  N.  Y. 
601;  Grapel  v.  Hodges,  112  N.  Y.  419. 

North  Carolina.  —  Wainwright  v.  Massen- 
burg,  129  N.  Car.  46. 

Pennsylvania.  —  Fidelity  Ins.,  etc.,  Co.  v. 
Gazzam,  161  Pa.  St.  536,  revising  2  Pa.  Dist. 
569;  Kern's  Estate,  176  Pa.  St.  373;  Spencer 
v.  Reynolds,  9  Pa.  Co.  Ct.  249. 

Texas.  — Connor  v.  Parsons,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  83;  Hennessee  v.  Johnson, 
13  Tex.  Civ.  App.  530;  Meehring  v.  McMur- 
rain,  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  1032. 

Utah.  —  Montague  v.  McCarrolI,  15  LUah  318. 
West  Virginia.  —  McNeill  v.  McNeill,  43  W. 
Va.  765. 

3.  Recording.  —  See  the  title  Recording  An  s, 
and  see  the  following  cases: 

Arkansas.  —  Carnall  v.  Duval,  22  Ark.  136; 
Duval  v.  Johnson,  39  Ark.  182;  Jones  v.  Green, 
41  Ark.  363. 

Indiana.' — Caley  v.  Morgan,  114  Ind.  350; 
Boos  v.  Morgan,  130  Ind.  305,  30  Am.  St. 
Rep.  237. 

Kentucky.  —  Moore  v.  Farrow,  3  A.  K. 
Marsh.  (Ky.)  46;  Bowman  v.  Bartlet,  3  A.  K. 
Marsh.  (Ky.)  91;  Taylor  v.  M'Donald,  2  Bibb 
(Ky.)  420;  Garrant  v.  Woods,  4  Bibb  (Ky  )  526; 
Stewart  v.  Hall,  3  B  Mon,  (Ky.)  220;  Voorhies 
v.  Gore,  3  B.  Mon.  (Ky.)  529. 

Massachusetts.  —  Valentine  v.  Piper,  22  Pick. 
(Mass.)  85,  33  Am.  Dec.  715. 

New  Hampshire.  —  Society,  etc.,  v.  Young, 
2  N.  H.  310. 

Canada.  —  Wilson  v.  Kerr,  iS  U.  C.  Q.  B. 
470;  Cox  v.  Lecavalier,  15  Quebec  Super. 
Ct.  3eo. 

4.  Power  of  Attorney  Defined.  —  2  Bouv.  Law 
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III.  Form  and  Contents.  —  No  particular  form  of  words  is  necessary  to 
constitute  a  valid  power  of  attorney,  and  one  may  be  given  in  a  clause  in  an 
instrument  containing  other  matters.1 

The  Description  of  Real  Property  in  a  power  of  attorney  to  convey  such  property 
need  not  be  more  specific  than  would  be  required  in  an  absolute  conveyance 
of  the  property  by  the  principal.3  The  true  function  of  the  description  is  not 
necessarily  to  identify  the  land,  but  may  be  only  to  furnish  the  necessary  means 
of  identification.  If  the  description  can  be  made  complete  by  an  examina- 
tion of  the  public  records  and  the  records  of  judicial  proceedings  clearly 
indicated  in  such  description,  it  is  a  sufficient  identification  of  the  subject- 
matter  of  such  power  of  attorney.3 

IV.  Manner  and  Proof  of  Execution  —  1.  How  Executed.  —  Powers  of 
attorney,  like  other  instruments,  must  be  executed  in  accordance  with  the 
various  formalities  required  by  law.4 

Seal.  —  In  the  absence  of  statutory  provision  to  the  contrary,  a  seal  is  neces- 
sary to  the  due  execution  of  a  power  of  attorney.5 


Diet.,  p.  714;  Anderson's  Diet,  of  Law,  p.  93; 
Treat  v.  Tolman,  (C.  C.  A.)  113  Fed.  Rep.  892 
affirming  106  Fed.  Rep.  679.  See  also  Reg.  v. 
Chouinard,  4  Quebec  220. 

Meaning  of  Special  Power  under  Louisiana  Stat- 
ute. —  Stale  v.  Powell,  40  La.  Ann.  234,  8  Am. 
St.  Rep.  522. 

Power  of  Attorney  and  Warrant  of  Attorney  Dis- 
tinguished.—  Treat  v.  Tolman,  (C.  C.  A.)  113 
Fed.  Rep.  892,  affirming  106  Fed.  Rep.  679. 
See  also  Poppers  v.  Meager,  33  III.  App.  19. 
And  see  the  title  Attorney  and  Client,  vol. 
3.  P-  377;  Judgment  Notes,  vol.  17,  p.  752. 

Seal  Not  Necessary  for  Warrant  of  Attorney.  — 
KneeJler's  Appeal,  92  Pa.  St.  428. 

1.  See  the  title  Agency,  vol.  1,  p.  998. 
Contained  in  a  Letter.  —  Cummings  v.  Quin- 
tal, 7  L.  C.  Rep.  139. 

In  Louisiana  the  right  of  a  parly  to  conceive 
a  power  of  attorney  in  any  kind  of  a  private 
writing,  even  by  letter,  is  expressly  sanctioned 
by  statute.  Rev.  Civ.  Code  La.,  art.  2992. 
Whelage  v.  Lotz,  44  La.  Ann.  600. 

2.  Description  of  Land.  —  McClure  v.  Herring, 
70  Mo.  18,  35  Am.  Rep  404.  See  also  Munger 
v.  Baldridge.  41  Kan.  237,  13  Am.  St.  Rep.  273; 
Bradley  v.  VVhitesides,  55  Minn.  455;  Pool  v. 
Foster,  (Tex.  Civ.  App.  1899)  49  S.  W.  Rep. 
923;  Crimp  v.  Yoksley,  20  Tex.  Civ.  App.  231. 

3.  Connell  v.  Galligher,  36  Neb.  745. 

4.  Method  of  Execution.  —  Dunning  v.  Van- 
dusen,  47  Ind.  423,  17  Am.  Rep.  709;  Gage  v. 
Gage,  30  N.;H.  420;  Bourne  v.  Campbell,  21 
R.  I.  490.  And  see  the  title  Execution  and 
Proof  of  Documents,  vol.  11,  p.  584. 

Signing  hy  Agent.  —  Irvin  v.  Thompson,  4 
Bibb  (Ky.)  295. 

Manner  of  Execution  by  Personal  Representative. 
—  Myers  v.  Mutual  L.  Ins.  Co.,  99  N.  Y  1. 
affirming  32  Hun  (N.  Y.)  321. 

Presumption  as  to  Time  of  Execution.  — 
Springer  v.  Orr,  82  111.  App.  1558. 

Acknowledgment  — United  States.  —  Williams 
v.  Conger,  125  U.  S.  397. 

Alabama,  —  Goree  v.  Wadsworth,  91  Ala. 
416. 

Illinois.  — Springer  v.  Orr,  82  111.  App.  558. 
Iozva.  —  Collins  v.  Valleau,  79  Iowa  626. 
Kansas. —  Munger  v.  Baldridge,   41  Kan. 
337.  13  Am.  St.  Rep.  273. 


Kentucky.  —  Caperton  v.  Callison,  1  J.  J. 
Marsh.  (Ky.)  397. 

Maryland.  —  Citizens'  F.  Ins.,  etc.,  Co.  v. 
Doll,  35  Md.  89,  6  Am.  Rep.  360. 

New  Hampshire.  —  Montgomery  v.  Dorion, 
6  N.  H.  250;  Lumbard  v.  Aldrich,  8  N.  H.  31. 
28  Am.  Dec.  381;  Gage  v.  Gage,  30  N.  H.  420. 

ATew  Jersey.  —  Tyrrell  v.  O'Connor,  56  N.  |. 
Eq.  448. 

New  York.  ■ —  King  v.  Post,  (Suprn.  Ct.  Gtn. 
T.)  12  N.  Y.  St.  Rep.  575. 

Texas.  —  Copelin  v.  Shuler,  (Tex.  1S87)  6  S. 
W.  Rep.  668. 

And  see  the  title  Acknowledgments,  vol. 
i,  P-  483- 

Acknowledgment  in  Another  State  or  Foreign 
Country  —  England.  —  Ex  p.  Myers,  2  Deac.  & 
C.  406;  Ex  p.  Wilkinson,  2  Deac.  &  C.  585; 
Re  Goss,  12  Jur.  N.  S.  595,  14  L.  T.  N.  S.  727; 
Havward  v.  Stephens,  36  L.  J.  Ch.  135,  m  L. 
T.  N.  S.  173;  Nye  v.  McDonald,  7  Mo.  P.  C. 
C.  N.  S.  134,  L.  R.  3  P.  C.  331. 

Canada.  —  Marston  v.  Pelletier,  29  L.  C.  Jur. 
335,  affirming  14  Rev.  Leg.  251;  Duguay  v.  Le 
Banaue  Jacques-Cartier,  4  Quebec  Super.  Ci. 
198.  " 

Kentucky.  —  Rochester  v.  Toler,  4  Bibb  (K  v.) 
107;  Johnson  v.  Fowler,  4  Bibb  (Ky.)  521; 
Coleman  v.  Casey,  4  Bibb  (Ky.)  517;  Fowke  v. 
Darnall,  5  Liu.  (Ky.)  317;  Skeene  v.  Fishback, 
1  A.  K.  Marsh.  (Kv.)  356;  Harris  v.  Price,  14 
B.  Mon.  (Ky.)  333. 

New  York.  —  Brown  v.  Landon,  30  Hun  (N*. 
Y.)  57,  4  Civ.  Pro.  (N.  Y.)  11. 

Effect  of  Defective  Acknowledgment.  —  Joseph 
v.  Fisher,  122  Ind.  399;  Colsten  Chaudet,  4 
Bush  (Ky.)  675. 

Partnership  Power  of  Attorney.  —  A  power  of 
attorney  not  legally  executed  as  to  all  the 
members  of  a  firm  binds  only  those  as  to  whom 
it  has  been  legally  executed.  Stewart  v.  Hall, 
3  B.  Mon.  (Ky.)  221,  and  see  the  title  Part- 
nership, ante,  p.  2. 

Filing  Blanks.  —  Eagleton  v.  Guiteridge,  11 
M.  &  W.  465;  Cox  v.  Manvel,  50  Minn.  87. 
And  see  the  title  Alteration  of  Instruments, 
vol.  2,  p.  249. 

5.  Seal  Necessary.  —  Berkeley  v.  Hardv,  5  B. 
&  C.  355.  11  E.  C.  L.  251,  8  Dowl.  &  R.  102; 
Cutler  v.  Haven,  S  Pick.  (Mass  )  490.    See  also 
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2.  Proof  of  Execution.  —  Like  other  instruments  the  execution  of  powers 
of  attorney  must  be  duly  proved  before  they  can  be  recorded  or  can  be 
admitted  in  evidence.1  The  method  of  proving  their  execution  is  fully  dis- 
cussed elsewhere.* 


POWER  OF  REVOCATION.  —  See  REVOCATION. 

POWER-OF-SALE  MORTGAGES.  —  See  the  title  Trust  Deeds  and  Power- 
OF-SALE  Mortgages. 


Pjrter  v.  Hermann,  8  Cal.  620.  And  see  the 
titles  Agency,  pp.  938,  952;  Deeds,  vol.  9,  p. 
147;  and  Seals. 

1.  Necessity  for  Proof.  —  Spurr  v.  Trimble,  1 
A.  K.  Marsh.  (Ky.)  278;  Chiles  v.  Bridges, 
Litl.  Sel.  Cas.  (Ky.)  420;  Jackson  v.  Hopkins, 
18  Johns.  (N.  Y.)  487;  Purington  v.  Higgins, 
6  L.  C.  Rep.  481;  Nye  v.  McDonald,  2  L  C. 
J  nr.  109.  And  see  the  title  Execu  tion  and 
Proof  of  Documen  ts,  -rel.  11.  p.  584. 

Ancient  Power  of  Attorney  Proves  Itself.  — 
Voorhies  v.  Gore,  3  B.  Mon.  (Ky  )  530.  And 
see  the  title  Ancient  Documents,  vol.  2,  p. 
324- 

Proved  When  Forming  Part  of  Judicial  Proceed- 
ing. —  Lehmann's  Succession,  41  La.  Ann.  987. 

Production  of  a  Power  of  Attorney  Necessary 
when  a  deed  purports  on  its  face  to  be  exe- 


cuted by  an  attorney  in  fact  and  its  execution 
is  put  in  issue.  Elliott  v.  Pearce,  20  Ark.  511; 
Hughes  v.  Holliday,  3  Greene  (Iowa)  30;  Wag, 
gener  v.  Waggener,  3  T.  B.  Mon.  (Ky.)  546; 
Roberts  v.  Elliott,  3  T.  B.  Mon.  (Ky.)  397;  Lo- 
gan v.  Sleele,  4  T.  B.  Mon.  (Ky.)  433. 

Execution  of  Power  Presumed  When  Deed  An- 
cient.—  Doe  v.  Phelps,  9  Johns.  (N.  Y.)  169; 
Doe  v .  Campbell,  10  Johns.  (N.  Y.)  475  ;  John- 
son v.  Shaw,  41  lex.  428;  Garner  v.  Lasker, 
71  Tex,  431;  Harrison  v.  McMurray,  71  Tex. 
122;  Folts  v.  Ferguson,  (Tex.  Civ.  App.  1894) 
24  S.  W.  Rep.  657. 

2.  Method  of  Proof.  —  See  the  litle  Execution 
and  Proof  of  Documents,  vol.  11,  p.  588. 
And  see  Hall  v.  Jones,  32  111.  38;  Bowman  v. 
Bartlet,  3  A.  K.  Marsh.  (Ky.)  91;  Johnson  v. 
Fowler,  4  Bibb  (Ky.)  521. 
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POWERS. 


By  Briscoe  Baldwin  Clark. 

I.  Definition,  1091. 

II.  Classification  of  Powers,  1091. 

III.  Creation  of  Power,  1093. 

1.  In  General,  1093. 

2.  To  Whom  Power  May  Be  Given,  1095. 

3.  Who  May  Create  Power,  1095. 

4.  Requisites  of  Instrument  Creating  Poiver,  1095. 

5.  Creation  of  Power  and  Interest  Distinguished,  1095. 

a.  In  General,  1095. 

b.  Interest  with  Superadded  Power,  1096. 

IV.  General  Execution  of  Powers,  1098. 

1.  In  Whose  Name  Executed,  1098. 

2.  By  Whom  Powers  May  Be  Executed,  1099. 

a.  Joint  and  Several  Donees,  1099. 

(1)  Necessity  that  Joint  Donees  Join  in  Execution,  1099. 

(2)  Renunciation,  Resignation,  etc.,  of  Joint  Donees  of  Powers 

in  Trust,  1099. 
(a)  In  General,  1099. 

(b}  Renunciation,  Resignation,  etc.,  of  Joint  Executors, 
1 100. 

aa.  Common-law  Rule,  1100. 
bb.  Statutory  Proz'isions,  1100. 

(3)  Survivorship  of  Powers  to  Joint  Donees,  11 01. 

(«)  In  General,  11 01. 

(£)  Joint  Executors,  1102. 

aa.  Connnon-law  Rule,  1102. 

bb.  Statutory  Provisions,  1 103. 

b.  Administrators  with  Will  Annexed,  1103. 

c.  Substituted  Trustees,  11 03. 

d.  Executor  or  Assignee  of  Donee,  1104. 

e.  Delegation  of  Power,  1105. 

(1)  In  General,  11 05. 

(2)  Bankruptcy  of  Donee,  1106. 
/.  Married  Women,  1106. 

g.  Infants,  1107. 

h.  Insane  Persons,  1107. 

3.  Instrument  Executing  Power,  1107. 

a.  In  General,  1107. 

b.  Restrictions  as  to  Instrument  of  Execution,  1109. 

(1)  In  General,  1109. 

(2)  Instrument  in  Writing,  1109. 

(3)  Writing  in  Nature  of  or  Purporting  to  Be  Will,  1109. 

c.  Implied  Restriction  to  Execution  by  Will,  1 109. 

d.  Restrictions  as  to  Formalities  in  Execution,  1 1 10. 

(1)  In  General,  11 10. 

(2)  Formal  Execution  of  Wills,  mo. 

(3)  Delivery,  mo. 

(4)  Signature,  11 10. 

(5)  Seal,  1 1 10. 

e.  Attestation  of  Witnesses,  11 11. 

1088  Volume  XXII. 


POWERS. 


f.  Wills  Executed  Prior  to  Creation  of  Power,  1112. 

g .  Conflict  of  Laws,  1 1 1  2. 

4.  Reference  to  Power  in  I nstrument  of  Execution,  1 1 1 2. 

a.  In  General,  1 1 1 2. 

b.  Reference  to  "All"  Powers,  11 14. 

c.  Reference  to  Instrument  by  Which  Power  Was  Created,  11 14. 

d.  Confining  Execution  to  Poiver  Referred  To,  11 15. 

e.  Execution  by  Will,  1115. 

(1)  General  Devise  or  Bequest,  11 15. 

(2)  Reference  in  Will  to  Subject-matter  of  Power  —  Specific 

Bequests,  11 16. 

(3)  Will  Inoperative  Except  as  Execution  of  Power,  1 1 17. 

f.  Execution  of  Powers  by  Deed,  1 1 1 7. 

(1)  Conveyance  by  Person  Having  Only  Power  of  Sale,  1117. 

(2)  Conveyance  by  Person  Having  Individual  Interest  in  Addition 

to  Power  of  Sale,  1 1 1 8. 

g.  Statutory  Provisions,  11 19. 

( 1 )  In  General,  1 1 1 9. 

(2)  What  Constitutes  General  Devise  or  Bequest,  1120. 

(3)  Application  of  Statutes  Limited  to  General  Powers,  1 120. 

(4)  Intention  to  Contrary,  n  20. 

5.  Conditions  to  Execution  Not  Directly  Relating  to  Instrument  of  Execu- 

tion, 1 1 2  1 . 

a.  In  General,  1121. 

b.  Consent  of  Third  Parties  to  Execution  of  Power,  1121. 

( 1 )  '  ///  General,  1 1 2 1 . 

(2)  Time  of  Giving  Consent,  1122. 

(3)  Death  of  Person  Whose  Consent  Is  Required,  1122. 

(4)  Delegation  of  Authority  to  Consent,  11 22. 

(5)  Compelling  Consent,  1122. 

(6)  Mode  of  Giving  Consent,  11 23. 

6.  Time  of  Execution  of  Power,  1 1 23. 

a.  In  General,  1123. 

b.  Powers  Dependent  on  Contingency,  11 24. 

c.  Power  of  Appointment  by  Survivor,  11 25. 

d.  Poiver  of  Appointment  Subject  to  Life  Estate,  11 25. 

7.  Partial  and  Successive  Executions  of  Power,  11 25. 

V.  Operation  of  Execution  of  Power,  1 125. 

1.  Relation  Back  to  Instrument  Creating  Power,  11 25. 

a.  In  General,  1125. 

b.  Time  of  Vesting  of  Estate  on  Execution  of  Power,  11 26. 

c.  Perpetuities  and  Remoteness,  11 26. 

d.  Succession  Tax  and  Probate  Duty,  1126. 

2.  Determination  of  Estates  Subject  to  Power,  1126. 

VI.  Equitable  Aid  in  Case  of  Execution,  Nonexecution  or  Defective 

Execution  of  Powers,  i  127. 

1.  Distinction  Between  Nonexecution  and  Defective  Execution,  1127. 

2.  Nonexecution  of  Power,  11 27. 

3.  Defective  Execution,  1128. 

a.  In  General,  1128. 

b.  In  Whose  Favor  Execution  Aided,  1129. 

c.  What  Defects  Will  Be  Aided,  1130. 

4.  Equitable  Control  of  Execution  of  Powers,  1130. 

VII.  Extinguishment  of  Powers,  i  131. 

1.  Release  of  Power,  1131. 

2.  Death  of  Donee,  1132. 

3.  Death  of  Donor,  1132. 

4.  Merger,  1132. 

5.  Bankruptcy  of  Donee,  1132. 

22  C  of  L.— 69  1089  Volume  XXII. 


POWERS. 


6.  Failure  of  Purpose  of  Power,  1 132. 

7.  Renunciation  of  Executorship,  11 33. 

8.  Revocation,  1 1 33. 

VIII.  Powers  of  Appointment,  1133. 

1 .  In  Whose  Eavor  Power  May  Be  Exercised,  1 1 33. 

a.  Whether  Power  Limited  or  General,  1133. 

b.  General  Powers,  1133. 

c.  Limited  Powers,  1 1 34. 

( 1 )  In  General,  1 1 34. 

(2)  Children,  11 34. 

(3)  Family,  1135. 

(4)  Relations  —  Relatives,  1136. 

(5)  Wife,  ,136. 

(6)  Nephews  and  Nieces,  1136. 

(  7  )  Issue  —  D  esc  en  da  n  ts  —  Heirs,  1 1 3  7 . 

2.  What  Estates  May  Be  Appointed  under  Powers,  1137. 

a.  /«  General,  1137. 

^.  Appoint?nent  to  Trustees,  1 1 37. 

Limited  Estates,  1138. 
</.  Charging  Lands,  11 38. 
<r.  Appointment  of  Proceeds,  1138. 

3.  General  Construction  of  Instrument  Exercising  Power,  1139. 

4.  Lapsed  Appointments,  1139. 

a.  /«  General,  1139. 

Distribution  of  Property  in  Case  of  Lapsed  Appointments,  1139. 

5.  Priority  and  Abatement  of  Appointments,  1141. 

6.  Revocation  of  Appointments,  1141. 

<z.  /«  General,  1141. 

^.  General  Construction  of  Powers  of  Revocation,  1142. 

^.  Execution  of  Power  of  Revocation,  1142. 

</.  Revocation  of  Testamentary  Appointments,  1143. 

7.  Distribution  of  Subject-matter  of  Power  on  Nonexecution,  1144. 

7>j  General,  1144. 
^.  (5y  Implication  to  Objects  of  Power,  1145. 

Hotchpot,  1 146. 

8.  Subject-matter  of  Power  as  Assets  for  Creditors  of  Donee,  1146. 

9.  Exclusive  and  Illusory  Appointments,  1148. 

a.        General,  1148. 

^.   What  Powers  Are  Exclusive  or  Nonexclusive,  1149, 
Illusory  Appointments,  1150. 
Statutory  Provisions,  1 1 5  1 . 

10.  Excessive  or  Partially  Invalid  Exercise  of  Power  of  Appointment,  1151. 

11.  Fraudulent  Appointments,  115  2. 

a.  /«  General,  1152. 

^.  Benefit  to  Donee,  1153. 

Benefit  to  Stranger  to  Object  of  Poicer,  1153. 

Indirect  Benefit  Not  Causing  Exercise  of  Power,  1 154. 

Appointment  to  Dying  or  Infant  Child,  1154. 
_/".  Good  Faith  of  Appointee,  1154. 
£\  Effect  of  Subsequent  Transactions,  1154. 
^.  Proof  of  Fraud  on  Power,  1154. 

Rights  of  Purchaser  from  Appointee,  1 155 
y.  Liability  of  Trustees,  1 155. 
>£.  Confirmation  by  Objects  of  Power,  1 155. 
/.  Reappointments,  1155. 

w.  Severance  of  Part  Affected  by  Fraud,  1155. 

IX.  Power  to  Sell  or  Mortgage,  1155. 

1.  Scope  of  Section,  1155. 

2.  Creation  of  Power,  1156. 

3.  Extent  of  Power,  1156. 
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X.  Power  to  Lease,  1157. 

1.  Scope  of  Section,  1157. 

2.  Creation  of  Power,  1157. 

3.  Extent  of  Power,  1157. 

4.  Execution  of  Power,  1159. 

5.  Lease  in  Excess  of  Power,  1159. 


CROSS-REFERENCES. 

See  also  the  titles  ACCID EN T  {IN  EQU1 TV),  vol.  1,  p.  281;  AGENCY,  vol.  r, 
p  930;  EXECUTORS  AND  ADMINISTRATORS,  vol.  11,  p.  720; 
LEGACIES  AND  DEVISES,  vol.  18,  p.  704;  PERPETUITIES  AND 
TRUSTS  FOR  ACCUMULATION,  ante;  TRUSTS  AND  TRUSTEES 

I.  Definition,  —  a  Power  in  its  technical  sense  may  be  defined  as  "  a  liberty 
or  authority  reserved  by  or  limited  to  a  party  to  dispose  of  real  or  personal 
property  for  his  own  benefit,  or  for  the  benefit  of  others,  and  operating  upon 
an  estate  or  interest  vested  either  in  himself  or  in  some  other  person  ;  the 
liberty  or  authority,  however,  not  being  derived  out  of  such  estate  or  interest, 
but  overreaching  or  superseding  it,  either  wholly  or  partially."  1 

Parties  Concerned  —  Donor,  Donee,  Appointee.  — The  person  by  whom  the  power  is 
created  is  generally  designated  as  the  donor;  the  person  upon  whom  the 
power  is  conferred,  the  donee;  and  the  person  in  whose  favor  it  is  executed, 
the  appointee.2 

II.  CLASSIFICATION  OF  POWERS  —  Common-law  Powers  and  Powers  Operating  upon  Uses. 
—  At  an  early  date  courts  of  equity  recognized  the  right  to  modify  trusts  or 
uses  under  powers  reserved  to  the  trustor  or  granted  to  a  third  person,  at  the 
time  of  creating  the  trust,  to  revoke  or  change  the  use  to  which  the  property 
was  conveyed;  they  operated  as  modifications  of  the  trusts  and  directions  to 
the  trustees  which  were  binding  upon  them  and  which  they  were  compellable 
in  equity  to  execute.  The  statute  of  uses,  however,  transferred  what  was 
equitable  into  a  legal  modification,  thereby  recognizing  as  legal  the  creation 
of  estates  through  powers  modifying  the  uses.3  Common-law  powers  are 
those  which  operate  independently  of  the  statute  of  uses,  such  as  the  com- 
monly designated  power  of  attorney  or  agent,"*  or  the  power  of  sale  over  the 
real  estate  of  a  testator  conferred  by  will  upon  the  executor,5  or  the  power 
of  sale  in  a  power-of-sale  mortgage.6 

1.  Power  Defined.  —  Maryland  Mm.   Benev.  one  who  directs  the  mode  in  which  that  power 

Soc.  v.  Clendinen.44  Md.  429,  22  Am.  Rep.  52.  shall  be  exercised  by  a  particular  instrument." 

See  also  Burleigh  v.  Clough,  52  N.  H.  267,  13  See  also  the  title  Appointment,  vol.  2,  p.  474. 

Am.  Rep.  23;  Selden  v.  Vermilya,  3  N  Y.  536;  Power  or  Authority  in  Agency.  —  See  the  title 

Jennings  v.  Conboy,  73  N.  Y.  233;  Delaney  v.  Agency,  vol.  r,  p.  938,  and  see  Authority  — 

McCormack,  88  N.  Y.  180;  Tilden  v.  Green,  Authorize,  vol.  3,  p  516. 

130  N.  Y.  63;  Henly  v.  Fitzgerald,  (5  Barb.  Power  in  a  General  Sense  means  the  ability  to 

(N.  Y.)  5ri;  Leonard   v.    American  Baptist  act;  the  right,  ability,  or  faculty  of  doing 

Home  Mission  Soc,  35  Hun  (N'.  Y.)  293.  something.    Bradley  v.  State,  m  Ga.  168,  78 

A  power  is  "  an  authority  conferred  upon  Am.  St.  Rep.  157;  Remington  v.  Peckham,  10 

one  person  to  dispose  of  property  vesting  in  R.  I.  553. 

himself  or  in  another  person."    It  operates  2.  4  Kent's  Com.  316,  note,  where  it  is  said: 

under  the  statute  of  uses  or  wills.    Bouton  v.  "The  New  York  Revised  Statutes  have  substi- 

Doty,  69  Conn.  542.    See  also  4  Kent's  Com.  tuted  the  words  '  grantor'  and  '  grantee  '  for 

316;  1  Sugden  on  Powers  (3d  Am.  ed.)  106,  the  donor  and  donee  of  a  power  in  the  Eng- 

where  the    author    strongly  disapproves    of  lish  law." 

Sergeant  Le  Blanc's  definition  approved  by  3.  Operate  on  Legal  and  Equitable  Estate. — 

Buller,  J.,  in  Goodill  v.  Brie-ham,  1  B.  &  P.  Darlington  v.  Pulteney.  1  Cowp.  266;  Taylor 

192.  viz.,  "  an  authority  enabling  one  person  v.  Hcrde,  r  Burr.  60. 

to  dispose  of  the  interest  which  is  vested  in  4.  See  the  title  Agency,  vol.  1,  p.  930. 

another."  5.  Rodgers  v.  Wallace,   5  Jones  L.  (50  N. 

Power  of  Appointment. —  In  Freme  v.  Cle-  Car.)  181.    See  also  the  title  Executors  and 

ment.  18  Ch.  D.  504,  a  power  of  appointment  Administrators,  vol.  11,  p.  1040. 

was  defined  as  "  a  power  ot  disposition  given  6.  See  the  title  Trust  Deeds  and  Power-of, 

to  a  person  over  propeity  not  his  own,  by  some  Sale  Mortgages. 
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Classification  of  Powers. 


General  and  Special  Powers.  —  A  general  power  is  one  which  enables  the  donee 
to  appoint  whomsoever  he  pleases;  a  special  or  particular  power  is  one 
whereby  the  donee  is  restricted  to  an  appointment  to  or  among  particular 
objects  only.1 

Beneficial  Powers  and  Powers  in  Trust.  —  Under  the  New  York  Revised  Statutes 
general  and  special  powers  are  further  classified.  A  power,  whether  general 
or  special,  is  beneficial  where  no  person  other  than  the  donee  has  by  the  terms 
of  its  creation  any  interest  in  its  execution.3  A  general  power  is  in  trust, 
where  any  person  or  class  of  persons  other  than  the  grantee  of  the  power  is 
designated  as  entitled  to  the  proceeds  or  any  portion  of  the  proceeds  or  other 
benefits  to  result  from  its  execution.3  A  special  power  is  in  trust  where 
either  the  disposition  or  the  charge  which  it  authorizes  is  limited  to  be  made 
to  a  person  or  class  of  persons  other  than  the  grantee  of  the  power,  or  a  per- 
son or  class  of  persons  other  than  the  grantee  is  designated  as  entitled  to  any 
benefit  irom  the  disposition  or  charge  authorized  by  the  power.4 

Appendant,  Appurtenant,  or  in  Gross.  —  A  power  is  appendant  or  appurtenant 
where  its  execution  is  to  operate  to  some  extent  out  of  an  estate  vested  in 
the  donee  of  the  power. 5  A  power  is  in  gross  where  the  donee  has  an 
interest  or  estate  in  the  subject-matter  of  the  power,  but  the  estate  to  be 
created  under  or  by  virtue  of  the  power  is  not  to  take  effect  until  after  the 
termination  of  the  donee's  estate.6 

Naked  or  Simply  Collateral  Powers.  - —  A  power  is  simply  collateral  or  naked  where 
it  is  granted  to  a  person  who  has  no  interest  or  estate  in  the  subject-matter 
of  the  power.7 


1.  General  and  Special  Powers.  —  Co.  Litt. 
27l<5,  Buller's  note  No.  231,  par.  VII.  2;  1 
Sugden  on  Powers  (3d  Am.  ed.)47i;  2  Wash- 
burn on  Real  Prop  (5th  ed.)  307;  Thompson 
v.  Garwood,  3  Whart.  (Pa.)  287,  31  Am.  Dec. 
502.  See  further  infra,  this  title,  Powers  of 
Appointment — In  Whose  Favor  Power  May  Be 
Exercised. 

Under  the  New  York  Revised  Statutes  a  power 
is  general  where  it  authorizes  the  alienation 
in  fee,  by  means  of  a  conveyance,  will,  or 
charge  of  the  lands  embraced  in  the  power  to 
any  alienee  whatever.  It  is  special  where  the 
persons  or  class  of  persons  to  whom  the  dispo- 
sition of  the  lands  under  the  power  is  to  be 
made  are  designated,  or  where  the  power  au- 
thorizes the  alienation  by  means  of  a  convey- 
ance, will,  or  charge  of  a  particular  estate  or 
interest  less  than  a  fee.  1  Rev.  Stat.  N.  Y. 
732  §§  77.  78;  Dana  v.  Murray,  122  N.  Y.  612; 
Fellows  v.  Heermans,  4  Lans.  (N.  Y.)  255;  4 
Kent's  Com.  318.  See  also  Laws  N.  Y.  1896, 
c.  547,       iU  ii5- 

2.  Beneficial  Powers.  —  1  Rev.  Stat.  N.  Y.  732, 
§  79.  Laws  N.  V.  (1896),  c.  547.  §  116;  Sweeney 
v.  Warren,  127  N.  Y.  433;  Dana  v.  Murray, 
122  N.  Y.  612;  Fellows  v.  Heermans,  4  Lans. 
(N.  Y.)  256. 

3.  General  Powers  in  Trust.  —  1  Rev.  Stat.  N. 
Y.  734,  S  94;  Laws  N.  Y.  (1896).  c.  547,  §  117, 
and  cases  cited  in  the  last  note. 

4.  Special  Powers  in  Trust.  —  1  Rev.  Stat.  N. 
Y.  734,  §  95;  Laws  N.  Y.  (1896),  c.  547,  §  118; 
4  Kent's  Com.  319, 

5.  Appendant  or  Appurtenant  Powers.  —  In  re 
D'Angibau,  15  Ch.  D.  228;  Reid  v.  Gordon,  35 
Md  174;  Brown  v.  Renshaw,  57  Md.67;  Clark 
v.  Wilson,  53  Miss.  128;  Garland  v.  Smith,  164 
Mo.  13;  Steele  v.  Farber,  37  Mo.  71 ;  Bell  v. 
Twilight,  22  N.  H.  516;  Wilson  v.  Troup,  2 
Cow.  (N,  Y.)  236;   Root  v,  Stuyvesant,  18 


Wend.  (N.  Y.)  283;  Armstrong  v.  Moore,  59 
Tex.  646;  Western  Union  Tel.  Co.  v.  Hearne, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  50. 

Where  property  is  conveyed  by  mortgage, 
with  power  of  sale  given  to  the  mortgagee,  the 
power  is  appendant.  Wilson  v.  Troup,  2  Cow. 
(N.  Y.)  236.  See  also  Bell  v.  Twilight,  22  N. 
H.  516;  Bergen  v.  Bennett,  I  Cai.  Cas.  (N. 
Y.)  15. 

"  Where  an  estate  is  limited  to  such  uses  as 
A  shall  appoint,  and  in  default  of  and  until 
appointment  to  him  in  fee,  the  power  is  clearly 
appendant."  1  Sugden  on  Powers  (3d  Am. 
ed.)  79,  quoted 'in  Brown  v.  Renshaw,  57  Md.  67. 

Conveyance  Reserving  Life  Estate  with  Power 
of  Sale.  —  Horn  v.  Broyles,  (Tenn.  1900)  62  S. 
W.  Rep.  297. 

6.  Powers  in  Gross.  —  Reid  v.  Gordon.  35  Md. 
174;  Garland  v.  Smith,  164  Mo.  1;  Wilson  v. 
Troup,  2  Cow.  (N.  Y.)  236.  Compare  Thomson 
v.  Norris,  20  N.  J.  Eq.  525. 

The  most  familiar  instance  of  a  power  in 
gross  is  that  whereby  a  tenant  fot  life  has 
power  of  appointment  after  his  death.  In  re 
D'Angibau,  15  Ch.  D.  228;  Thorington  v. 
Thorington,  S2  Ala.  489. 

Collateral  Powers.  —  A  power  in  gross  is 
someiimes  called  a  collateral  power,  being  dis- 
tinguished from  a  power  "  simply  collateral." 
1  Sugden  on  Powers  (3d  Am.  ed.)  40;  4  Kent's 
Com.  3 r7. 

7.  Naked  or  Simply  Collateral  Powers.  —  /;/  re 

D'Angibau,  15  Ch.  D.  228;  Frink  v.  Roe,  70 
Cal.  296;  Mansfield  v.  Mansfield,  6  Cutin.  562, 
16  Am.  Dec.  76;  McGriff  v.  Porter,  5  Fla.  373, 
Reid  v.  Gordon,  35  Md.  174;  Shelton  v. 
Homer,  5  Met.  (Mass.)  462;  Clark  v.  Wilson. 
53  Miss.  128;  Steele  v.  Farber,  37  Mo.  71;  Root 
v.  Stuyvesant.  18  Wend.  (N.  Y.)  283;  Bergen  :. 
Bennett,  1  Cai.  Cas.  (N.  Y.)  1. 
The  fact  that  the  power  is  contained  in  the 
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Mandatory,  Imperative,  or  Discretionary  Powers.  —  A  power  is  deemed  to  be  man- 
datory or  imperative  where  no  discretion  is  vested  in  the  donee  as  to  whether 
he  shall  or  shall  not  execute  it,1  while,  on  the  other  hand,  it  is  termed  discre- 
tionary where  its  exercise  or  nonexercise  is  left  to  the  discretion  of  the  donee.8 

Power  Coupled  with  Interest.  —  To  render  a  power  one  coupled  with  an  interest, 
it  is  essential  that  the  donee  have  an  interest  in  the  subject-matter  of  the 
power;  the  fact  that  the  donee  may  have  an  interest  in  that  which'  is  pro- 
duced by  the  exercise  of  the  power  does  not  render  it  a  power  coupled  with 
an  interest. 3 

III.  Creation  of  Power  —  1.  In  General.  —  As  a  general  rule  no  formal 
set  of  words  is  necessary  in  creating  a  power,  but  any  words,  however 
informal,  which  clearly  indicate  an  intention  to  give  or  reserve  a  power  are 
sufficient.4  This  rule  applies  equally  to  the  creation  of  both  powers  of 
appointment  which  operate  merely  as  declarations  of  trusts,5  and  common-law 
powers  created  by  deed  or  will,  such  as  absolute  powers  of  sale  conferred  on 


same  instrument  by  which  an  interest  in  the 
land  is  given  to  a  third  person  does  not  pre- 
vent the  power  from  being  a  simply  collateral 
or  naked  power,  where  the  donee  has  no  estate, 
present  or  future,  in  the  subject-matter  of  the 
power.  Jackson  v.  Davenport,  18  Johns.  (N. 
Y.)  300 

Lord  St.  Leonards  adds  that  a  power  is  not 
simply  collateral  unless  its  execution  must  be 
in  favor  of  some  person  other  than  the  donee. 
Sugden  on  Powers  (3d  Am.  ed.)  42. 

1.  Mandatory  or  Imperative  Powers. —  Hard- 
ing v.  Glyn,  1  Atk.  469;  Pierson  v.  Garnet,  2 
Bro.  C.  C.  38;  Venable  v.  Mercantile  Trust, 
etc.,  Co.,  74  Md.  187;  Dominick  v.  Sayre,  3 
Sandf.  (N.  Y  )  555- 

2.  Discretionary  Powers.  —  Robinson  v.  Smith, 
Madd.  194;  Taylor  v.  Benham,  5  How.  (U.  S.) 
233;  Proctor  v.  Scharpff,  80  Ala.  227;  Beers  v. 
Narramore,  61  Conn.  13;  Sites  v.  Eldredge,  45 
N.  J.  Eq.  632,  14  Am.  St.  Rep.  769;  Atkinson 
v.  Dowling,  33  S.  Car.  414. 

3.  Powers  Coupled  with  Interest  —  England.  — 
Rich  v.  Beaumont,  6  Bro.  P.  C.  (Toml.  ed.) 
152;  Churchill  v.  Dibbeu,  9  Sim.  447,  note. 

United  States.  —  Peter  v.  Beverly,  10  Pet. 
(U.S.)  532:  Kahn  v.  Weill,  14  Sawy.  (U.  S.) 
502,  42  Fed.  Rep.  704;  Hall  v.  Gambrill,  63  U. 
S.  App.  740. 

Arkansas.  —  Nicks  v.  Rector,  4  Ark.  251; 
Yeates  v.  Pryor,  11  Ark.  58;  Wassell  v.  Rear- 
don,  11  Ark.  712,  54  Am.  Dec.  245;  Allen  v. 
Davis,  13  Ark.  28. 

California.  — ■  Frink  v.  Roe,  70  Cal.  296; 
Norton  v.  Whitehead,  84  Cal.  263,  18  Am.  St. 
Rep.  172. 

Colorado.  —  Darrow  v.  St.  George,  8  Colo. 
592. 

Illinois.  —  Benneson  v.  Savage,  130  111.  352. 

Indiana. — Jefferson ville  Assoc.  v.  Fisher, 
7  [rid.  699;  Wood  v.  Wallace,  24  Ind.  226; 
Hnvley  v.  Smith,  45  Ind.  183. 

Kentucky.  —  Hancock  v.  Byrne,  5  Dana(Ky.) 
514- 

Missouri. — Green  v.  Cole,  103  Mo.  70; 
Schanewerk  v.  Hoberecht,  117  Mo.  22,  38  Am. 
St  Rep.  631;  Burke  v.  Priest,  50  Mo.  App. 
310. 

Montana.  —  Gardner  v.  Billings  First  Nat. 
Bank,  10  Mont.  149. 

Air 70  Hampshire.  —  Hilliard  v.  Beattie,  67  N. 
H.  571. 


New  Jersey.  —  Den  v.  McCann,  3  N.  J.  L.  31. 

Ne%v  York.  —  Morgan  v.  Raynor,  5  Alb.  L. 
J.  109;  Jackson  v.  Davenport,  18  Johns.  (N. 
Y.)2Q5;  Jackson  v.  Burtis,  14  Johns.  (N.  Y.) 
391- 

Ohio.  —  Williams  v.  Veach,  17  Ohio  171,  49 
Am.  Dec.  453. 

Pennsylvania.  —  Wells  v.  Sloyer,  I  Pa.  L.  J. 
Rep.  516,  3  Pa.  L.  J.  203;  Bancroft  v.  Ash- 
hurst,  2  Grant  Cas.  (Pa.)  513;  Cassiday  v. 
M'Kenzie,  4  W.  &  S.  (Pa.)  282,  39  Am.  Dec. 
76;  Riddle  v.  Kent,  10  Montg.  Co.  Rep.  (Pa.) 
119;  Dahlem's  Esiate.  43  Pitisb.  Leg.  J.  N.  S. 
(Pa.)  34;  Pepper  v.  Robinson,  32  W.  N.  C. 
(Pa.)  200. 

South  Dakota.  —  Reilly  v.  Phillips,  4  S.  Dak. 
604. 

Tennessee.  —  Wilburn  v.  Spofford,  4  Sneed 
(Tenn.)  698. 

See  also  the  title  Agency,  vol.  1,  pp.  1217- 
1219. 

4.  Creation  of  Powers.  —  Blount  v.  Moore,  54 
Ala.  360;  Turner  v.  Timberlake.  53  Mo.  371. 

5.  Powers  of  Appointment.  —  Yard  v.  Pitts- 
burgh, etc,  R.  Co.,  131  Pa.  St  205. 

Existence  of  Powers  of  Appointment  under  Set- 
tlements.—  Wigsell  v.  Smith,  1  Sim.  &  St.  321, 
24  Rev.  Rep.  182,  affirmed  5  Russ.  299;  Atkin- 
son v.  Jones,  Johns.  Ch.  (Eng.)  246,  5  Jur.  N. 
S.  761;  Berchtoldt  v.  Hertford,  7  Beav.  172,  8 
Jur.  50;  Hanbury  v.  Tyrell.  21  Beav.  322. 

Construction  of  Particular  Wills  as  to  Existence 
of  Powers  of  Appointment.  —  Hopkinson  v. 
Phipps,  2  Jur.  639;  In  re  Deakin.  (1894)  3  Ch. 
565,  8  Reports  702;  Crockett  v.  Crockeit,  5 
Hare  326;  Cooper  v.  Macdonald,  L.  R.  16  Eq. 
258;  Crew  v.  Dixon,  129  Ind.  85;  Boardman 
v.  Gardiner,  131  Mass.  549;  Tatum  v.  McLel- 
lan,  50  Miss.  1;  Thomas  v.  Snyder,  43  Hun 
(N.  Y.)  14;  Crooke  v.  Kings  County,  97  N,  Y. 
421;  McCauley's  Appeal,  93  Pa.  St.  102;  For- 
sythe  v.  Forsythe,  108  Pa.  St.  129. 

Death  of  Donee  During  Life  of  Testator.  —  A 
power  of  appointment  attempted  in  a  will  is 
inoperative  if  the  donee  dies  during  the  life  of 
the  testator.  Griggs  v.  Gibson,  35  L.  J.  Ch. 
458;  Baker  v.  Hanbury,  3  Russ.  340;  Haul 
wick  y.  Thurston,  4  Russ.  380;  Nichols  v. 
Haviland,  1  Kay  &  J.  504;  Kellett  v.  Kellett 
Ir.  R.  5  Eq.  298.  And  see  Jones  v.  Southall, 
32  Beav.  31,  construing  the  English  Wills  Act. 
1  Vict.,  c.  26,  §  27. 
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a  life  tenant  or  holder  of  a  lesser  estate, 
may  be  conferred  on  executors  by  impli 
over  the  subject-matter  of  the  trust 
implication.3 

li  Powers  of  Sale.  —  Fitzgerald  :/.  Faucon- 
berge,  Fitzg.  207;  Silvers  v.  Canary,  109  Ind. 
267;  Turner  v.  Timberlake,  53  Mo.  371;  Leon- 
ard x,  American  Baptist  Hume  Mission  Soc, 
35  Hun  (N.  Y.)  290;  Crawford  v.  Wearn,  115 
N.  Car.  540;  Shoofstall  v.  Powell,  1  Grant 
Cas.  (Pa.)  19;  Orr  v.  O'Brien,  55  Tex  149. 
See  also  the  following  cases  construing  particu- 
lar wills  as  to  the  existence  of  such  powers: 
Cox  v.  Cox,  1  Kay  &  J.  251;  Barker  v.  Devon- 
shire, 3  Meriv.310;  Dolton  v.  Hewen,  6  Madd. 
9;  Wallis  r.  Taylor,  8  Sim.  241;  Richardson  v. 
Harrison,  16  Q.  B.  D.  85;  Security  Co.  v.  Pratt, 
65  Conn.  161;  Rakestraw  v.  Rakestraw,  70  Ga. 
806;  Goudie  v.  Johnston,  109  Ind.  427;  Bir- 
mingham v.  Lesan,  76  Me.  482;  Wilson  v.  Wil- 
son, 46  N.  J.  Eq.  321. 

2.  Implied  Power  of  Sale  to  Executors.  —  See 
generally  the  tille  Executors  and  Adminis- 
trators, vol.  11,  p.  1040  et  seq.,  and  see  the 
following  cases: 

England.  —  Bateman  v.  Bateman,  1  Atk. 
421. 

Alabama.  —  Taylor  v.  Harwell,  65  Ala.  I. 
California.  —  Larco  v.  Casaneuava,  30  Cal. 
560. 

Illinois.  —  Hamilton  v.  Hamilton,  98  111.  254; 
Griffin  v.  Griffin,  141  III.  373. 

Kentucky.  —  Williams  v.  Williams,  1  Duv. 
(Kv.)  222. 

Missouri.  —  Drumheler  v.  Haff,  23  Mo.  App. 
161. 

New  Jersey.  —  Lindlev  O'Reilly,  50  N.  J. 
L.  636,  7  Am.  St.  Rep.  802. 

New  York.  —  Gersen  v.  Rinteln,  2  Dem.  (N. 
Y.)  243;  In  re  Powers,  (Supm  Ct.  Gen.  T.)  11 
N.  Y.  Supp.  396,  58  Hun  (N.  Y.)  603;  Salomon 
v.  Lawrence,  52  N.  Y.  Super.  Ct.  154;  Matter 
of  Riverside  Park,  20  N.  Y.  Wklv.  Dig.  117; 
Messenger  v.  Casey,  18  N.  Y.  Wklv.  Dig.  71; 
Morton  v.  Morton,  8  Barb.  (N.  Y.)  18;  Lesser 
v.  Lesser,  (N.  Y.  Super.  Ct.  Eq.  T.)  11  Misc. 
(N.  Y.)  223. 

Pennsylvania.  —  Ex  p.  Elliott,  5  Whart.  (.Pa.) 
524,  34  Am.  Dec.  572 

South  Carolina.  —  Geiger  v.  Kaigler,  15  S. 
Car.  262, 

No  Power  Independent  of  Will.  —  Skillman  r. 
Van  Pelt,  1  N.  J.  Eq.  511 ;  Booraerr.  v.  Wells, 
19  N.  J.  Eq  87 

Direction  for  Distribution.  —  Williams  v.  Wil- 
liams, 49  Ala.  439;  Gammon  v.  Gammon,  153 
III.  41;  Officer  v.  Simpson,  27  Minn.  147; 
Bragiw  v.  Bolles,  51  N.  J.  Eq.  84;  Hobson  v. 
Hale,  95  N.  V.  588. 

Blending  Real  and  Personal  Estate  with  Direc- 
tion for  Division.  —  Flux  v.  Best,  23  W.  R.  228, 
31  L  T.  N.  S.  645;  Curling  v.  Austin,  2  Drew. 
&  Sm  129;  Vanness  v.  Jacobus,  17  N.  J.  Eq. 
153;  Hol'man  v.  Tigges,  42  N.  J.  Eq.  127. 

Charge  of  Debts  or  Legacies  on  Real  Estate  — 
Flux  v.  B:st.  23  W.  R.  228,  31  L.  T.  N.  S.  645; 
Seeger  v.  Leakin,  76  Md.  500;  Dewey  v.  Rug- 
gles,  25  N.  J.  Eq.  35;  Clark  v.  Riddle,. 11  S.  & 
R.  (Pa.)  311. 

Implication  from  Restrictions  Against  Sale.  — 
Walker  v.  Walker,  36  N.  J.  Eq.  376:  Cahill  v. 


1    So  powers  of  sale  over  real  estate 
ication  ;  a  and  similarly,  powers  of  sale 
may  be  conferred  on  trustees  by 

Russell,  140  N.  Y.  402.  reversing  68  Hun  (N. 
Y.)  540;  Palmer's  Appeal,  1  Am.  L.  Reg. 
439- 

Where  a  will  gave  all  the  testator's  estate  to 
his  executors  in  trust  for  purposes  of  distribu- 
tion, with  prohibition  against  selling  real  estate 
under  three  years  unless  sold  to  advantage,  a 
power  to  sell  was  clearly  implied,  as  effectually 
as  if  directly  expressed.  Stewart  v.  Hamil- 
ton, 37  Hun  (N.  Y.)  19. 

Devise  to  Executors.  —  Pennsylvania  Co.  v. 
Bauerle,  143  111.  459;  Hale  v.  Hale.  125  III. 
399:  Morgan's  Estate.  9  Pa.  Co.  Ct.  119; 
Mimms  v.  Delk,  42  S.  Car.  195. 

Directions  for  Investments.  —  Naar  v.  Xaar, 
41  N.  J.  Eq.  88;  Livingston  o.  Murray,  68  N. 
Y.  485;  Arrotl's  Estate.  9  Pa.  Co.  Ct.  535. 

Direction  for  Conversion  of  Real  Estate  into  Per- 
sonal.—  Terry  v.  Smith,  42  N.  J.  Eq.  504: 
Schropp  v.  Shaffer,  2  Pa.  Dist.  362. 

Express  Direction  for  Sale  of  Testator's  Lands 
Without  Naming  Donee  of  Power  —  United  States. 

—  Peter  v.  Beverly,  10  Pet.  (U.  S.)  532. 
Kentucky.  —  Isaacs        Swan,  1  Duv.  (Ky.) 

277;  Waller  v.  Lcgan,  5  B  Mon.  (Ky.)  515; 
Marrett  v.  Rabb,  91  Ky.  88. 

Maine.  —  Whittemore  v.  Russell,  80  Me.  297, 
6  Am.  St.  Rep.  200. 

Massachusetts.  —  Putnam  v.  Story,  132  Mass. 
205. 

New  Jersey.  — Geroe  v.  Winter,  5  N.  J.  Eq. 
655,  reversing  5  N.  J.  Eq.  319;  Louderbough  v. 
Weart,  25  N.  J  Eq.  399;  Potter  v.  Adriance, 
44  N.  J.  Eq.  14;  Jones  v.  Jones,  13  N.  J.  Eq. 

236. 

New  York.  —  Mapes  v.  Tyler,  43  Barb.  (N\ 
Y.)42i;  Crocheron  v.  Jaques,  3  Edw.  (N.  Y.) 
207;  Lesser  v.  Lesser,  (N.  Y.  Super  Ct.  Eq. 
T.)  11  Misc.  (N.  Y.)  223;  Meehan  v.  Brennan, 
16  N.  Y.  App.  Div.  395. 

North  Carolina.  —  Saunders  v.  Saunders.  108 
N.  Car.  327. 

Pennsylvania.  —  Houck  -•.  Houck,  5  Pa.  St. 
273;  McFarland's  Appeal.  37  Pa.  St.  300; 
Bell's  Appeal,  71  Pa.  St.  465. 

Rhode  Island.  —  Wood  v.  Hammond,  16  R. 
I.  98. 

3.  Implied  Power  of  State  to  Trustees.  —  Wood 
v.  White,  4  Myl.  &  C.  460.  2  Keen  664;  Tait  v. 
Lathbury,  11  Jur.  N.  S.  991 ;  Cherry  r.  Greene, 
115  III.  59:;  Purd'te  v.  Whitney.  20  Pick. 
(Mass.)  25;  Ames  v.  Ames,  15  R.  [.  12;  Beur- 
haus  v.  Cole,  94  Wis.  617. 

Trustee's  Power  of  Sale  under  Particular  Trusts. 

—  Elton  v.  Elton,  27  Beav.  634:  Tasker  M 
Small,  6  Sim.  625;  Morgan  v.  Rutson,  16  Sim. 
234;  Wheate  v.  Hall,  17  Ves.  Jr.  80;  Tait  r. 
Lathbury  L.  R.  1  Eq.  174;  Brome  v.  Pem- 
broke, 66  Md.  193;  Salisbury  ;•.  Bigelow.  20 
Pick.  (Mass.)  174;  Kearney  v.  Macomb,  16  N. 
J.  Eq.  1S9;  Bradford  v.  Mogk,  55  Hun  (N.  Y.) 
4S2;  Maxwell  v.  Barringer,  110  N.  Car.  76,  28 
Am.  St.  Rep.  66S. 

A  Conveyance  in  Trust  to  Pay  Debts  gives  to 
the  trustee  an  implied  power  of  sale.  Porter 
v.  Schoneld,  55  Mo.  56;  Williams  v.  Otey,  8 
Humph.  (Tenn.)  363,  47  Am.  Dec.  632. 
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2.  To  Whom  Power  May  Be  Given.  —  Any  one  may  be  the  donee  of  a  power ; 
it  is  not  necessary  that  the  donee  of  the  power  should  be  capable  of  con- 
tracting generally.*  A  power  which  is  simply  collateral  cannot  be  conferred 
on  a  stranger  to  the  consideration,  except  by  a  deed  which  operates  by  trans- 
mutation of  possession.8 

3.  Who  May  Create  Power.  —  In  order  to  create  a  valid  power  the  donor 
must  have  the  capacity  to  do  what  he  attempts  to  authorize  the  donee  to  do 
under  the  power.3  In  conveying  property  the  grantor  may  reserve  to  himself 
an  absolute  power  of  sale  thereof.'* 

4.  Requisites  of  Instrument  Creating  Power.  —  The  instrument  conferring  a 
power  to  dispose  of  property  must  be  executed  with  the  same  formalities  as 
are  necessary  for  the  disposition  of  the  subject-matter  of  the  power.8 

5.  Creation  of  Power  and  Interest  Distinguished  —  a.  In  General. — A 
power  does  not  of  itself  confer  any  interest  in  the  subject-matter  upon  the 
donee,  though  the  donee  may,  by  the  exercise  of  the  power  in  his  own  favor, 
acquire  an  interest;6  and  where  in  the  instrument  creating  the  power  estates 
are  limited  over  in  default  of  the  execution  of  the  power,  such  estates 
vest  subject  to  be  divested  by  the  execution  of  the  power,7  or  where  the 
subject-matter  is  not  disposed  of  it  remains  vested  in  the  donor  of  the 
power. 8 

Power  of  Sale  over  Real  Estate  Given  to  Executors  —  When  Title  Vests  in  Executors.  — 

Where  a  testator  devises  real  estate  given  to  his  executors  to  be  sold,  or  with 
express  or  implied  power  to  sell,  the  title  vests  in  the  executor  with  a  super- 
added power  of  sale;9  and  in  the  absence  of  language  conferring  an  estate 
upon  executors,  an  estate  by  implication  will  arise  when,  from  the  nature  of 
the  trust,  it  is  necessary  for  its  execution  that  an  estate  should  exist  in  them.10 
Where,  however,  a  mere  power  of  sale  is  given  to  executors,  either  expressly 
or  impliedly,  as  where  the  devise  is  that  the  executors  sell  the  real  estate,  and 
the  existence  of  any  estate  in  them  is  not  required  for  the  performance  of 

1.  To  Whom  Power  May  Be  Given.  —  Dumesnil  The  donee  of  a  power  to  appoint  in  favor  of 
v.  Dumesnil,  92  Ky.  526;  McMurtry  v.  Brown,  himself  has  no  title  or  interest  in  the  thing 
6  Neb.  368;  Simmons  v.  Taylor,  19  N.  Y.  App.  until  he  exercises  the  power;  it  is  in  the  mean- 
Div.  499:  McCulloch  County  Land,  etc.,  Co.  lime  virtually  an  offer  of  no  avail  until  ac- 
v.  Whitefort,  21  Tex.  Civ.  App.  314;  Weisbrod  cepted.    Gilman  v.  Bell,  99  111.  144. 

v.  Chicago,  etc.,  R.  Co.,  18  Wis.  35,  86  Am.  7.  Estates  Vesting   Subject  to  Execution  of 

Dec.  743.  Power.  —  Osbrey  v.  Bury,   I  Ball  &  B.  53; 

A  Married  Woman  may  be  the  donee  of  a  Heron  v.  Stokes,  2  Dr.  &  War.  89;  Coleman  v. 

power.     Kennedy  v.  Ten  Broeck,  11  Bush  Seymour,  1  Ves.  209;  Robinson  v.  Smith,  6 

|Ky.)25i.  Madd.  198;  Doe  v.  Martin,  4  T.  R.  39;  Mines 

2.  Taylor  v.  Ealman,  92  N.  Car.  601;  Smith  z:  Gambrill,  71  Md.  30;  Buchanans.  Tebbetts, 
Smith,  r  Jones  L  (46  N.  Car.)  135,  59  Am.  69  Hun  (N.  Y.)  81.    See  also  Cunningham  v. 

Dec.  581.    See  also  Hogan  v.  Strayhorn,  65  N.  Moodv,  I  Ves.  174;  Doe  v.  Dorvell,  5  T.  R. 

Car.  279.  5I8;  Doe  v.  Weller,  7  T.  R.  474-  Compare 

3.  Who  May  Create  Power.  —  Kennedy  v.  Ten  Lovie's  Case,  10  Coke  78;  Walpole  v.  Conway, 
Broeck,  n  Bush  (Ky.)  251.  Barn.  Ch.  153;  Goodill  v.  Brigham,  1  B.  & 

4.  Grantor  May  Reserve  Absolute  Power  of  Sale.  P.  198. 

—  Griffith  v.  Maxfield,  66  Ark.  513;  Johnson  v.  8.  Wainwright   v.    Low,  57  Hun   (N.  Y.) 

Reeves,  (Supm.  Ct.)  4S  How.  Pr.  (N.  Y.)  505.  386. 

5.  Formalities  of  Instrument  Creating  Power.  —  9.  Devise  to  Executors  with  Power  of  Sale.  — 
Clark  v.  Graham.  6  Wheat.  (U.  S.)  577;  John-  Beadle  v.  Beadle,  2  McCrary  (U.  S.)  586; 
son  v.  Yates,  9  Dana  (Kv  )  500;  Plummer  v.  Tarver  v.  Haines,  55  Ala.  503;  Den  v.  Young, 
Russell,  2  Bibb  (Ky.)  175.  24  N.  J.    L.  unreversing  23  N.  J.  L.  478; 

6.  Power  Not  Interest  in  Subject-matter.  —  Bolles  v.  State  Trust  Co.,  27  N.  J.  Eq.  308; 
Holmes  v.  Coghill,  7  Ves.  Jr.  506;  Carver  v.  Cook  v.  Ryan,  29  Hun  (N.  Y.)  249;  Bouton  v. 
Jackson,  4  Pet.  (U.  S.)  1;  Douglas  v.  De  Thomas,  46  Hun  (N.  Y.)  6;  Dabney  v.  Man- 
Laittre,  55  Fed.  Rep.  873;  Patterson  v.  Law-  ning,  3  Ohio  321,  17  Am.  Dec.  597^  Wells  v. 
rence,  83  Ga.  703;  Beaty  v.  Judy,  1  Dana  (Ky.)  Sloyer,  I  Pa.  L.  J.  Rep.  516,  3  Pa.  L.  J.  203; 
102;  Perrin  v.  Lepper,  72  Mich.  454;  Moore  v.  Wallace  v.  Wallace,  10  Am.  L  Reg.  42.  Com- 
Lackey,  53  Miss  85;  Cohea  v.  Jemison,  68  pare  Germond  v.  Jones,  2  Hill  (N.  Y.)  569. 
Miss.  510;  Burleigh  v.  Clough,  52  N.  H.  267,  10.  Estate  in  Executors  by  Implication— Cohea 
13  Am.  Rep.  23;  Harrison  v.  Battle,  1  Dev.  &  v.  jemison.  68  Miss.  510;  Boylan  v.  Meeker, 
B.  Eq.  (21  N.  Car.)  213;  Weisbrod  v.  Chicago,  28  N.  J.  L.  274;  Wetmore  v.  Peck,  (Supm.  Ct. 
etc.,  R.  Co  ,  18  Wis.  35.  86  Am.  Dec.  743.  Spec.  T.)  66  How.  Pr.  (N.  Y.)  54. 
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their  duties,  the  executors  take  merely  a  power  of  sale  without  any  interest 
in  or  title  to  the  real  estate.1 

Absolute  Power  of  Disposal  as  Property.  —  Where  property  is  given  by  will  to  a 
person  to  be  at  his  absolute  disposal,  it  is  an  absolute  gift  to  such  person, 
and  the  will  does  not  create  merely  a  power  to  dispose  of  the  property.* 
Where,  however,  a  mere  power  to  dispose  of  property  among  certain  objects 
is  given,  the  devisee  takes  no  interest  in  the  property,  but  has  merely  a  power 
to  appoint  the  property  to  such  objects.3 

b.  Interest  with  Superadded  Power. —  The  question  has  frequently 
arisen  whether  the  giving  of  an  estate  by  settlement  or  by  will  to  a  devisee  or 
legatee  with  a  superadded  power  of  disposal  conveys  an  absolute  interest  or 
merely  a  limited  interest  with  a  superadded  power  of  disposal. 

General  Gift  with  Superadded  Power.  —  The  doctrine  seems  to  be  now  universally 
settled  that  where  an  estate  in  real  or  personal  property  is  given  to  a  person 
generally  or  indefinitely,  without  limitation  as  to  the  quality  of  the  estate,  and 
a  general  power  of  disposition  is  also  given  to  such  person,  such  gift  carries 
the  entire  estate,  and  does  not  create  merely  a  life  or  limited  estate  with  a 
superadded  power  of  disposition;  4  and  it  has  been  held  that  a  superadded 

4  De  G.  &  Sm.  584;  Hoy  v.  Master.  6  Sim. 
568;  Maskelyne  v.  Maskelyne,  Ambl.  750; 
Hixon  v.  Oliver,  13  Ves.  Jr.  108.  9  Rev.  Rep. 
148;  In  re  Maxwell,  24  Beav.  246,  3  Jur.  N.  S. 
902;  In  re  M'Donnell,  13  Ir.  Ch.  268. 

3.  Power  to  Dispose  of  Property  Among  Certain 
Objects.  —  Blakeney  v.  Blakeney,  6  Sim.  52. 

Thus,  a  gift  to  such  uses  as  one  person, 
with  the  consent  of  another,  shall  direct,  con- 
fers a  power  only.  Sympson  v.  Hornsby, 
Free.  Ch.  452. 

4.  General  Gift  with  Superadded  Power  —  Eng- 
land. —  In  re  Hutchinson,  8  Ch.  D.  540;  /;/  re 
Mortlock,  3  Kay  &  J  456;  /;/  re  Davids,  Johns. 
Ch.  (Eng.)  495,  6  Jur.  N.  S.  94;  Ellon  v.  Shep- 
hard,  1  Bro.  C.  C.  532;  Comber  v.  Graham,  1 
Russ.  &  M.  450;  Hinton  v.  Toye,  1  Atk.  465; 
Robinson  v.  Dusgate,  2  Vern.  181 ;  Hales  v. 
Margerum,  3  Ves.  Jr.  299;  Tawney  v.  Ward.  1 
Beav.  563;  Southouse  v.  Bate,  16  Beav.  132. 
See  also  Cookson  v.  Bingham,  17  Jur.  1039. 
Compare  Espinasse  v.  Lufhngham,  3  J.  &  LaT. 
186,  8  Ir.  Eq.  129;  Hoy  1:  Master,  6Sim.  568; 
Ware  v.  Mallard,  16  Jur.  492 

Illinois,  —  Fairman  v.  Beal,  14  111.  244;  Funk 
v.  Eggleston,  92  111.  515,  34  Am.  Rep.  136. 

Maryland.  —  Benesch 
504- 

Missouri.  —  Green  z- 
Evans  v.  Folks,  135  Mo. 

ATew  Jersey. — Den  v.  Humphreys,  16 
L.  25. 

New  York.  ■ —  Jackson  v.  Robins,  16  Johns. 
(N.  Y.)  537- 

Pennsylvania.  —  Morris  v.  Phaler,  I  Watts 
(Pa.)  389;  Second  Reformed  Presb.  Church  v. 
Disbrow,  52  Pa.  St.  219. 

See  also  Dunning  v.  Vandusen,  47  Ind.  423, 
17  Am.  Rep.  709;  Travis  County  v.  Chrisiian, 
(Tex.  Civ.App  1892)  21  S.  W.  Rep.  119. 

Thus,  under  a  bequest  to  the  testator's  wife 
"  to  be  at  her  disposal  in  any  way  she  may 
think  best  for  the  benefit  of  herself  and 
family,"  the  wife  takes  absolutely  and  not  an 
estate  for  life  with  power  of  disposal.  Lambe 
v.  Eames,  L.  R.  6  Ch.  597,  affirming  L.  R.  10 
Eq.  267. 

Settlements  in  Trust.  —  Glover  v.  Hall,  16  Sim. 

568. 


1.  Executors  Taking  Simple  Power  of  Sale  — 

Alabama.  —  Mitchell  v.  Spence,  62  Ala.  450; 
Robinson  v.  Allison,  74  Ala  254. 

Connecticut.  —  Bull  v.  Bull,  3  Day  (Conn.) 
388;  Seymour  v.  Bull,  3  Day  (Conn.)  389. 

Georgia.  —  Booker  v.  Booker,  20  Ga.  786. 

Illinois.  —  Ryan  v.  Duncan,  88  111.  144. 

Maryland.  —  Guyer  v.  Maynard,  6  Gill  &  J, 
(Md.)  420: 

Mississippi.  —  Cohea  v.  Jemison,  68  Miss. 

510.  " 

Missouri.  —  In  re  Rickenbaugh,  42  Mo.  App. 
32S     Compare  Wilson  v.  Wilson,  54  Mo.  213. 

New  Hampshire.  —  M'Afee  v.  Gilmore,  4 
N.  H.  391;  Dexter  v.  Sullivan,  34  N.  H.  478; 
Gregg  v.  Currier,  36  N.  H.  200. 

New  Jersey.  — Chambers  v.  Tulane,  9  N.  J. 
Eq.  146;  Brearley  v.  Brearley,  9  N.  J.  Eq.  21; 
Boylan  v.  Meeker,  28  N.  J.  L.  274;  Den 
v.  Creveling,  25  N.  J.  L.  449;  Den  v.  Snowhill, 
23  N.  J.  L.  447;  Bolles  v.  State  Trust  Co.,  27 
N.  J.  Eq.  308;  Den  v.  Young,  23  N.  J.  L.  478; 
Morse  v.  Hackensack  Sav.  Bank,  47  N.  J.  Eq. 
279:  Todd  v.  Wortman,  45  N.  J.  Eq.  723. 

New  York. — Jackson  v.  Schauber,  7  Cow. 
(N.  Y.)  187.  2  Wend.  (N.  Y.)  13;  Cashman  v. 
Wood.  6  Hun  (N.  Y.)  520,  Reed  v.  Underhill, 
12  Bub.  (N.  Y.)  113:  Delafield  v.  White,  (Supm. 
Ct.  Gen.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  104; 
Noonan  v.  Brennemann,  54  N.  Y.  Super.  Ct. 
337;  Robinson  v.  Robinson,  (Supm.  Ct.  Gen. 
f.)  2  N.  Y.  St.  Rep.  666,  affirming  19  N.  Y. 
Wklv.  Dig.  188;  Kilpatrick  v.  Barron  54  Hun 
(N.  Y.)  322;  Tucker  Tucker,  5  N.  Y.  408,  5 
Barb.  (N.  Y.)  99;  Scott  v.  Monell,  1  Redf.  (N. 
Y.)43i;  Downing?'.  Marshall,  23  N.  Y.  366,  80 
Am.  Dec.  290;  Onondaga  Trust  etc.,  Co.  v. 
Price,  87  N.  Y.  542. 

Ohio.  —  Hoyt  v.  Day,  32  Ohio  St.  101 ;  Nim- 
mons  v.  Westfall.  33  Ohio  St.  213. 

Pennsylvania.  —  Blight  v.  Wright,  I  Phila 
(Pa.)  549,  12  Leg.  Int.  (Pa.)  62.    Compare  Ship- 
pen  z.  Clapp,  36  Pa.  St.  89. 

Compare  Richardson  v.  Woodbury,  43  Me. 
206;  Hanson  v.  Brewer.  78  Me.  195.  See  also 
the  title  Execu  tors  and  Administrators,  vol. 
II,  p.  1035  et  set/. 

2.  Absolute  Power  of  Disposal  Given.  —  Robin 
son  v.  Dusgate,  2  Vern.  181;  Nowlau  t\  Walsh, 


v     Clark,   49  Md. 


Sutton, 
397. 


50  Mo.  186; 


N.  J. 
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power  to  dispose  of  the  subject-matter  of  a  prior  absolute  devise  or  bequest 
among  certain  persons  does  not  cut  down  such  precedent  gift  to  a  life  estate 
only  with  such  power  superadded.1  If,  after  a  general  gift  with  a  super- 
added power  of  disposition,  there  is  a  subsequent  gift  over  to  third  persons  in 
case  of  default  in  the  exercise  of  the  power,  the  first  person  takes  only  a  life 
estate  with  power  superadded.2 

Gift  of  Limited  Estate  with  Superadded  Power.  —  Where  property  is  given,  in  the 
first  instance  to  a  person  for  life  or  other  limited  estate,  and  there  is  annexed 
to  such  gift  a  power  of  disposition  of  the  reversion  either  by  will  or  by  deed, 
such  person  takes  but  the  limited  estate  expressly  given,  with  a  superadded 
power  of  disposition  of  the  reversion.3    A  fortiori,  where  a  life  estate  is 


1.  Howorth  v.  Dewell,  29  Beav.  18,  6  Jur. 
N.  S.  1360;  Brook  v.  Brook,  3  Smale  &  G.  280. 
See  also  Bull  v.  Kingston,  1  Meriv.  314.  Com- 
pare Tomlinson  v.  Dighton,  1  P.  Wins.  149,  1 
Salk.  239,  10  Mori   31,  1  Comyns,  194. 

Where  a  Precatory  Trust  Is  Created,  however, 
in  favor  of  the  particular  objects,  the  devisee 
will  not  take  an  absolute  beneficial  interest. 
Gully  v.  Cregoe,  24  Beav.  185;  Ware  -/.  Mal- 
lard, 21  L.  J.  Ch.  355,  16  Jur.  492;  Evans  v. 
Evans,  33  L.  J.  Ch.  662,  10  L.  T.  N.  S.  59; 
Curnick  v.  Tucker,  L.  R.  17  Eq.  320,  Le  Mar- 
chant  v.  Le  Marchant,  L.  R.  18  Eq.  414; 
Forbes  v.  Ball,  3  Meriv.  437.  See  also  the 
title  Prf.catorv  Trusts. 

2.  Limitation  Over.  —  Kennerley  v.  Kenner- 
ley,  10  Hare  160,  16  Jur.  649;  In  re  Siringer, 
6  Ch.  D.  r;  In  re  Ware,  25  L.  T.  N.  S.  737; 
Butler  v.  Gray,  L.  R.  5  Ch.  26;  Mill  v.  Mill, 
Ir.  R.  ir  Eq.  158;  Porter  v.  Thomas,  23  Ga. 
472.  Compare  Hales  v.  Margerum,  3  Ves.  Jr. 
299;  Weale  v.  Ollive,  32  Beav.  421;  In  re 
Mortlock,  3  Kay  &  J.  456. 

In  Borton  v.  Borton,  16  Sim.  552,  13  Jur. 
247,  a  testator  gave  to  his  daughter  all  his  per- 
sonal estate,  to  be  considered  as  vested  in  her 
on  her  attaining  the  age  of  twenty-one  years, 
and  10  be  subject  to  her  disposition.  He  after- 
wards gave  the  property  over  in  case  the 
daughter  should  die  under  twenty-one  or  with- 
out disposing  of  the  property  by  her  will.  It 
was  held  that  the  daughter  took  the  property 
merely  for  life,  with  power  to  dispose  of  it  by 
will. 

3.  Gift  of  Limited  Estate  with  Superadded  Power 
—  Devises  and  Bequests  —  England.  —  Croft  v. 
Slee,  4  Ves.  Jr.  60;  Reid  v.  Shergold,  10  Ves. 
Jr.  370;  Barford  z.  Street,  16  Ves.  Jr.  135; 
Scott  z.  Josselyn,  26  Beav.  174,  5  Jur.  N.  S. 
560;  Hardingham  v.  Thoma\  2  Drew.  353; 
Martineau  v.  Rogers,  25  L.  J.  Ch.  398;  Free- 
land  v.  Pearson,  L.  R.  3  Eq.  658:  Pennock  v. 
Pennock,  L.  R.  13  Eq.  144;  Cooke  v.  Bowler, 

2  Keen  54;  Archibald  v.  Wright,  9  Sim.  161,  2 
Jut-  759;  Quested  v.  Michell,  1  Jur.  N.  S.  488, 

3  Eq.  R.  1014;  Curtis  v.  Graham,  10  L.  T.  N. 
S.  734;  Pursell  v.  Elder,  13  L.  T.  N.  S.  203; 
Butler  v.  Gray,  L.  R.  5  Ch.  26;  In  re  Jackson, 
13  Ch  D.  189;  Liefe  v.  Saltingstone,  1  Mod. 
189;  Doe  v.  Thorley,  10  East  438;  Acheson  v. 
Fair,  2  Con.  &  Law  208,  3  Dr.  &  War.  512; 
Crozier  v.  Crozier.  2  Con.  &  Law  309,  3  Dr.  & 
War-  353.  5  Ir-  Eq.  415;  Quested  v.  Michell,  5 
W.  R.  834;  Bute  v.  Stuart,  2  Eden  88,  1  Bro. 
P.  C.  (Torn!.  ed.)  476;  Tomlinson  v.  Dighton, 
1  P.  Wois.  149;  Reith  v.  Seymour,  4  Russ. 
263,  28  Rev,  Rep.  77;  Simpson  v.  Forrester,  1 
Knapp  241.    Compare  In  re  Maxwell,  24  Beav. 


246;  Ruddock  v.  Poole,  1  Jur.  980;  Reid  v. 
Atkinson,  Ir.  R.  5  Eq.  373. 

United  States.  —  Ward  v.  Amory,  1  Curt.  (U. 
S.)  419;  Smith  v.  Bell,  6  Pet.  (U.  S.)  72;  Brant 
v.  Virginia  Coal,  etc.,  Co,,  93  U.  S.  326. 

Alabama.  —  Denson  v.  Mitchell,  26  Ala.  360. 

Illinois.  —  Boyd  v.  Strahan,  36  111  359;  Jar- 
rot  v.  Vaughn,  7  111.  132. 

Indiana.  —  Dunning  v.  Vandusen,  47  Ind. 
423,  17  Am.  Rep.  709. 

Kentucky.  —  Lillard  v.  Robinson  3  Litt. 
(Ky.)4i5. 

Maine.  —  Warren  v.  Webb,  68  Me.  133. 

Maryland.  —  Benesch  v.  Clatk,  49  Md.  504; 
Foos  v.  Scarf,  55  Md.  301;  Mines  v.  Gambrill, 
71  Md.  30. 

Massachusetts.  —  Stevens  v.  Winship,  1  Pick. 
(Mass.)  318,  11  Am.  Dec.  178. 

Mississippi.  —  Dean  v.  Nunnally,  36  Miss. 
358;  Andrews  v.  Brumfield,  32  Miss.  115. 

Missouri.  —  Rubey  v.  Barnett,  12  Mo.  3,  49 
Am.  Dec.  112;  Reinders  7'.  Koppelmann,  68 
Mo.  482,  30  Am.  Rep.  802;  Russell  v.  Eubanks, 
84  Mo.  83:  Harbison  v.  James,  90  Mo.  425; 
Lewis  v.  Pitman,  101  Mo.  291;  Evans  v.  Folks, 
135  Mo.  397. 

New  Hampshire.  —  Eaton  v.  Straw,  18  N.  H. 
320;  Burleigh  v.  Clough,  52  N.  H.  267,  13 
Am.  Rep.  23. 

New  Jersey.  —  Borden  v.  Downey,  35  N.  J. 
L.  74;  Wooster  v.  Cooper,  53  N.  J.  Eq.  682; 
Downey  v.  Borden,  36  N.  J.  L.  460;  Robeson 
-j.  Shotwell,  55  N.  J.  Eq.  318,  affirmed  55  N.  J. 
Eq.  824. 

New  York. — Jackson  v.  Robins,  16  Johns. 
(N.  Y.)  537- 

Ohio.  —  Helffetich  v.  Helfferich,  11  Ohio 
Dec.  (Reprint)  234,  25  Cine  L.  Bui.  313. 

Pennsylvania.  —  Flintham's  Appeal,  11  S.  & 
R.  (Pa.)  23;  Lyndall's  Estate,  13  Pa.  Co.  Ct. 
449,  32  W.  N.  C.  (Pa.)  325;  Hess  v.  Hess,  5 
Watts  (Pa.)  191;  Girard  L.  Ins.,  etc.,  Co.  t. 
Chambers,  46  Pa.  St.  4S5,  86  Am.  Dec.  513; 
Second  Reformed  Presb.  Church  v.  Disbrow, 
52  Pa.  St.  219;  Forsythe  v.  Forsythe,  108  Pa. 
St.  129;  Dillon  v.  Faloon,  158  Pa.  St.  468. 

Tennessee.  —  Henderson  v.  Vaulx,  10  Yerg. 
(Tenn.)  30. 

Texas.  —  Weir  v.  Smith,  62  Tex.  I. 

Compare  Hull  v.  Culver,  34  Conn.  403. 

In  Bradly  v.  Westcott,  13  Ves.  Jr.  445,  9  Rev. 
Rep.  207,  Sir  William  Grant  said:  "  The  dis- 
tinction is  perhaps  slight  which  exists  between 
a  gift  for  life,  with  a  power  of  disposition 
superadded,  and  a  gift  to  a  person  indefinitely, 
with  a  superadded  power  to  dispose  by  deed 
or  will.  But  that  distinction  is  perfectly  es- 
tablished." 
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expressly  given  with  power  to  appoint  the  reversion  to  particular  objects,  the 
person  takes  only  a  life  estate  with  the  superadded  power  to  appoint  to  such 
objects;1  and  the  same  rule  applies  where  the  power  of  disposition  is  other- 
wise limited  2  or  where  there  are  limitations  over  in  default  of  the  exercise  of 
the  power.3  Where  real  property  is  given,  though  in  the  first  instance 
expressly  for  life,  with  general  or  limited  power  of  disposition,  and  with  limi- 
tations over  in  default  of  the  exercise  of  the  power  to  such  person's  heirs,  he 
will  take,  under  the  rule  in  Shelley's  Case,  a  fee  simple.4  So  where  personal 
estate  is  settled  in  trust  for  a  married  woman  for  her  separate  use  for  life,  with 
general  power  of  appointment  over  the  remainder,  and  in  default  of  appoint- 
ment the  property  to  pass  to  her  executors  and  administrators,  the  entire 
corpus  of  the  trust  vests  in  equity  in  the  woman.5  If,  in  case  of  personal  prop- 
erty, however,  such  limitation  over  is  to  the  woman's  next  of  kin.  she  takes 
only  a  life  estate  with  superadded  power.6 

If  the  Superadded  Power  of  Disposition  or  Appointment  Is  Absolute  and  Unlimited,  the  per- 
son may,  of  course,  by  actually  exercising  the  power  in  his  own  favor,  acquire 
the  absolute  interest  in  the  property.7 

How  Limited  Estate  with  Power  of  Disposition  Devolves  in  Default  of  Execution.  —  Where 
a  limited  estate  with  power  of  disposition  is  given  to  a  person  and  there  is 
not  a  gift  over,  if  the  donee  fails  to  exercise  the  power  and  thus  dispose  of 
the  reversion,  it  goes  to  the  heirs  or  next  of  kin  of  the  testator,  according  to 
the  nature  of  the  property;8  or  where  there  is  a  gift  over  it  goes  to  the 
remainderman.9 

IV.  General  Execution  of  Powers — 1.  In  Whose  Name  Executed.  —  In 

the  exercise  of  a  power  it  is  absolutely  necessary  that  the  terms  of  the  power 
and  all  the  formalities  required  by  it  should  be  strictly  complied  with.10 
When  the  powc  merely  authorizes  the  donee  to  execute  the  deed  in  the 
name  of  the  donor,  or  as  his  attorney,  it  must  be  so  executed;11  when  the 
power  is  to  be  executed  by  deed  "  under  the  hand  and  seal  of  the  donee," 
no  question  can  arise;  12  when  it  is  in  the  alternative,  as  is  often  the  case,  it 
may  be  executed  in  either  form.13 

The  express  creation  of  ihe  life  estate  con-  6.  Reid  v.  Thompson,  2  Ir.  Ch.  26. 

trols  the  operation  of  the  power  and  prevents  7.  Power  of  Disposition  Unlimited.  —  Irwin  v. 

it  from  enlarging  the  estate  to  a  fee.    Fairman  Farrer,  19  Ves.  Jr.  86;  Cambridge  v.  Rous,  25 

v.  Beal,  14  III.  244;  Funk  v.  Eggleston,  92  111.  Beav.  574;  Holloway  v.  Clarkson,  2  Haie  521, 

515,  34  Am.  Rep.  136.  6  Jur.  923. 

Trust   Settlement.  —  Nannock  v.  Horton,  7  8.  Devolution  of  Limited  Estate  with  Power  of 

Ves.  Jt.  391;  Anderson  v.  Dawson,  15  Ves.  Jr.  Disposition. —  Dunning  v.   Vandusen,  47  Ind. 

532;  Gorin  :•.  Gordon,  38  Miss.  205.  423,  17  Am.  Rep.  709;  Foos  v.  Scarf,  55  Md. 

1.  Limited  Power  of  Appointment. — Re  Ped-  301;  Evans  v.  Folks,  135  Mo.  397. 

rolti,  27  Beav.  583;  In  re  Thomson  14  Ch.  D.  9.  Pennock  v.  Pennock,  L.  R.  13  Eq.  144. 

263;  Minot  v.  Eaton,  4  L.  J.  Ch.  134;  Harri-  10.  1  Sugden  on  Powers  (3d  Am.  ed.)  250; 

son  v.  Redd.  15  Ga.  148.    See  also  Roddy  v.  Williams  on  Real   Prop.  (6th  Am.  ed.)  296. 

Fitzgerald,  6  H.  L.  Cas.  823;  Smith  v.  Doo-  And  see  the  title  Appointment,  vol.  2.  p.  476. 

Ian,  2  J.  &  La  T.  747.  11.  Cranston  7..  Crane,  97  Mass.  459,  93  Am. 

2.  Mansfield  v.  Shelton,  67  Conn.  390,  52  Dec.  106.  See  also  the  title  Ac;ency,  vol.  1,  p. 
Am.  St.  Rep.  285;  Chase  -  .  Ladd.  153  Mass.  1035  ct  seq. 

126,  25  Am.  St.  Rep.  614.  12.  See  1  Sugden  on  Powers  (3d  Am.  ed.)  286, 

Life  Tenant  with  Power  to  Sell  for  Support. —  29S:  Cranston  7'.  Crane,  97  Mass.  459,  93  Am. 

Stevens  v.  Winship.  1  Pick.  (Mass.)  318,  11  Dec.  106 

Am.  Dec    178.  A  Power  of  Sale  Must  Be  Executed  with  Name 

3.  Property  Limited  Over  in  Default  of  Execu-  of  the  Donee  when  the  title  is  in  the  donee, 
tion.  —  F"unk  v.  Eggleston,  92  III.  515,  34  Am.  Alley  v.  Lawrence,  12  Gray  (Mass  )  373;  Coles 
Rep.  136;  Evans  v.  Folks.  135  Mo.  397;  Lyn-  v.  Kearney,  8  Ohio  Dec.  (Reprint)  733,  9  Cine, 
dall's  Estate,  13  Pa.  Co.  Ct.  449.  L.  Bui.  245;  Faulk  <•.  Dashiell,  62  Tex.  642,  50 

4.  Rule  in   Shelley's   Case.  —  Richardson    v.  Am.  Rep.  542. 

Harrison,  16  Q.  B.  D.  85.    And  see  the  title  Naked  Power  of  Sale  Given  to  Executor  Exe- 

Shei. ley's  Case  (Rule  in).  cuted  in  Name  of  Donee. —  Terry  v.  Rodahan, 

5.  Personal  Property  —  Limitation  Over  to  Per-  79  Ga.  278,  n  Am.  St.  Rep.  420;  Cohea  v. 
sonal  Representatives.  — ■  London  Charteied  Johnson,  69  Miss.  46;  Miller  v.  Meetch,  8  Pa. 
Bank  v.  Lempriere,  L.  R  4  P.  C.  572,  9  Moo.  St.  417. 

P.  C.  C.  N.  S.  426;  Girard  L.  Ins.,  etc.,  Co.  v.  13.  Cranston-'.  Crane,  97  Mass.  459,  93  Am. 

Chambers,  46  Pa.  St.  485,  86  Am.  Dec.  513.  Dec.    106.    In  this  case  the  power  was  "  to 
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2.  By  Whom  Powers  May  Be  Executed  —  a.  JOINT  AND  SEVERAL  DONEES  — 
(1)  Necessity  that  Joint  Donees  Join  in  Execution.  —  As  a  general  common-law 
rule,  where  a  power  is  given  to  donees  jointly,  all  must  join  in  its  execution. 1 
Thus,  where  there  is  conferred  on  executors  a  power  to  sell  real  estate  2  or 
to  appoint  shares  of  the  testator's  property  among  his  children,3  they  must 
all  join  in  the  execution.  A  power  given  to  trustees  to  sell  the  realty  of  the 
trust  estate  must  be  executed  by  all.4 

Where  a  Power  Is  Executed  by  Only  One  of  the  Joint  Donees,  with  the  consent  of  the 
others,  though  the  execution  is  ineffective  at  law,  it  may  be  aided  in  equity.5 
Where  the  power  is  conferred  upon  the  donees  "jointly  or  severally,"  it  may 
be  executed  by  one  only.6 

(2)  Renunciation,  Resignation,  etc.,  oj Joint  Donees  of  Powers  in  Trust  — 
(a)  In  General.  —  Where  a  naked  or  simply  collateral  power  is  given  to  joint 
donees,  all  must  join  in  the  execution  of  the  power.7  But  where  the  power, 
such  as  a  power  to  sell,  is  coupled  with  an  interest  in  the  land  to  be  sold,  and 

make,  execute,  and  deliver  to  the  purchaser        Massachusetts.  —  Shelton  v.  Homer,  5  Met. 

(Mass.)  462. 

Michigan, —  Dodge  v.  Tullock,  110  Mich. 
480. 

Mississippi.  —  Noel  v.  Harvey  29  Miss.  72. 
New  Jersey  —  Holcomb  v.  Coryell,  11  N.  J. 
Eq.  476;  Tarlton  v.  Gilsey,  (N.  J.  1897;  37  Atl. 
Rep.  467. 

New  York.  —  Hertell,^.  Van  Buren,  3  Edw. 
(N.  Y.)  20;  Whitlock  v.  Washburn,  62  Hun  (N. 
Y.)36g;  Wilder  v.  Ranney,  95  N.  Y.  7,  Bren- 
nan  v.  Willson,  71  N.  Y.  502;  Berger  v.  Duff, 
4  Johns.  Ch.  (N.  Y.)  368;  Steves  v.  Weaver, 
49  Hun  (N.  Y.)  567;  Crooked  Lake  Nav.  Co. 
v.  Keuka  Nav.  Co.,  (Supm.  Ct.  Gen.  T.)  4  N. 
Y.  St.  Rep.  380,  affirmed  115  N.  Y.  667. 

North  Carolina.  —  Wasson  v.  King,  2  Dev. 
&  B.  L.  (19  N.  Car.)  262;  Smith  v.  McCrary,  3 
Ired.  Eq.  (38  N.  Car.)  204. 

Ohio.  —  Fleischman  v.  Shoemaker,  1  Ohio 
Cir.  Dec.  415,  2  Ohio  Cir.  Ct.  152. 

Pennsylvania.  — ■  Kling  ©.  Hummer,  2  P.  & 
W.  (Pa.)  349;  Neel  v.  Beach.  92  Pa.  St.  221; 
Heron  v.  Hoffner,  3  Rawle  (Pa.)  393;  Daily's 
Appeal,  87  Pa.  St.  487. 

Tennessee.  —  Love  v.  Love,  3  Hayw. 
(Tenn.)  13. 

Texas.  —  Hart  v.  Rust.  46  Tex.  556;  Gid- 
dings  v.  Butler,  47  Tex.  536;  Wright  v.  Dunn, 
73  Tex.  293. 

Virginia.  —  Deneale  v.  Morgan,  5  Call  (Va.) 
407;  M'Rae  v.  Farrow,  4  Hen.  &  M.  (Va.)  444. 

West  Virginia.  —  Dunn  v.  Renick,  40  W.  Va. 
349- 

Wisconsin,  — Crowley  v.  Hicks,  72  Wis.  539. 
Compare  Melms  v.  Pfister,  59  Wis.  186. 

Foreign  Corporation  Joint  Executor  —  Failure 
to  Qualify  to  Do  Business  Is  Fatal  to  Execution  of 
Power  under  Will.  —  Pennsylvania  Co.  v. 
Bauerle,  143  111.  459. 

3.  Perrin  v.  Lepper,  72  Mich.  454. 

4.  Morville  v.  Fowle,  144  Mass.  109. 

5.  Equitable  Aid.  —  Giddings  v.  Butler,  47 
Tex.  536  (sale  by  executor).  See  also  the  title 
Trusts  and  Trustees. 

6.  Power  Given  Jointly  or  Severally.  —  Taylor 
v.  Dickinson,  15  Iowa  483  (power  of  sale  given 
to  two  trustees  "  or  either  of  them  ");  Hite  v. 
Shrader,  3  Lilt.  (Ky.)  444  (executors  "  jointly 
or  separately  "). 

7.  Naked  Power  —  Some  Trustees  Renouncing. 
—  Williams  v.  Otey,  8  Humph.  (Tenn.)  563,  47 
Am.  Dec.  632. 


or  purchasers  thereof  all  necessary  convey- 
ances for  the  purpose  of  vesting  in  such  pur- 
chaser or  purchasers  the  premises  so  sold  in 
fee  simple  absolute."  It  was  held  that  an 
execution  in  the  name  of  the  donor  "  might 
not  perhaps  have  been  invalid,"  but  that  the 
power  was  properly  executed  by  the  donee  in 
his  own  name. 

Where  the  Donee  Is  a  Married  Woman,  the  exe- 
cution of  the  power  does  not  require  her  hus- 
band's signature  or  his  consent.  Cranston  v. 
Crane,  97  Mass.  459,  93  Am.  Dec.  106. 

1.  Joint  Donees  Must  Join  in  Execution  —  Eng- 
land. —  Crewe  v.  Dicken,  4  Ves.  Jr.  97;  Bras- 
sey  v.  Chalmers,  16  Beav.  231;  Naylor  v. 
Goodall,  37  L.  T.  N.  S.  422,  26  W.  R.  162; 
Townshend  v.  Wilson,  3  Madd.  261,  1  B.  & 
Aid.  608. 

United  States.  —  Peter  v.  Beverly,  10  Pet. 
<U.  S.)  532- 

Alabama.  —  Marks  v.  Tarver,  59  Ala.  335. 

Connecticut.  — Allen's  Appeal,  69  Conn.  708. 

Kentucky.  —  Morrison  v.  Barnett,  2  Bibb 
(Ky.)  270. 

Maryland.  —  Poole  v.  Anderson,  80  Md.  454. 
Minnesota.  —  Smith    v.    Glover,    50  Minn. 

58,  73- 

New  York.  — ■  Sinclair  v.  Jackson,  8  Cow.  (N. 
Y.)  543;  Brennan  v.  Willson,  71  N.  Y.  502; 
Correll  v.  Lauterbach,  (Supm.  Ct.  Spec.  T.)  14 
Misc.  (N.  Y.)  469. 

Texas.  —  Giddings  v.  Butler,  47  Tex.  536. 
Wisconsin.  —  Crowley  v.  Hicks,  72  Wis.  539. 

And  see  generally  the  title  Agency,  vol.  1, 
p.  1057. 

Power  to  Appoint  New  Trustee.  —  Cummings 
v.  Parish,  39  Miss.  412. 

2.  Joint  Power  of  Sale  to  Executors  —  Alabama. 
—  Tarver  v.  Haines,  55  Ala.  503;  Marks  v. 
Tarver,  59  Ala.  335;  Robinson  v.  Allison,  74 
Ala.  254. 

Illinois. —  Ward  well  v.  McDowell,  31  111.  364. 

Kentucky.  —  Brown  v.  Hobson,  3  A.  K. 
Marsh.  (Ky.)  380,  13  Am.  Dec.  187;  Wool- 
dridge  v.  Watkins,  3  Bibb(Ky.)  349;  Carmichal 
v.  Elmendorf,  4  Bibb  (Ky.)  484;  Hite  v. 
Shrader.  3  Litt.  (Ky.)444;  Smith  v.  Moore,  C 
Dana  (Ky.)  4^7;  Smith  v.  Shackleford,  9  Dana 
(Ky.)  452;  Robinson  v.  Redman,  2  Duv.  (Ky.) 
82;  Floyd  v.  Johnson,  2  Litt.  (Ky.)  109,  13  Am. 
Dec.  255. 

Maryland.  —  Poole  v.  Anderson,  80  Md.  454. 
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one  of  the  joint  donees  of  the  power  refuses  to  accept  the  trust,  the  power 
may  be  exercised  by  those  who  accept.1 

(b)  Kenunciation,  Resignation,  etc.,  of  Joint  Executors  —  aa.  Common-law  Rule.  —  At 
common  law,  where  a  naked  power  was  given  to  executors  to  sell  land  and 
one  of  them  refused  to  accept  the  trust,  the  others  who  accepted  the  trust 
could  not  exercise  the  power.2 

66.  Statutory  Provisions.  —  This  rule  was,  however,  changed  at  an  early  date 
by  the  statute  of  21  Hen.  VIII.,  c.  4,  which  provided  that  where  lands  are 
willed  to  be  sold  by  executors  and  part  of  them  refuse  to  be  executors  and  to 
accept  the  administration  of  the  will,  the  power  of  sale  may  be  executed  by 
those  who  do  accept ;  3  and  this  statute  has  been  either  recognized  as  of  force 
in  jurisdictions  in  the  United  States,  or  the  principle  established  by  it  has 
been  adopted,  or  its  provisions  have  been  substantially  re-enacted.4 

Resignation  or  Removal  of  Executor.  —  Where  one  joint  executor  accepts  and 
qualifies,  his  subsequent  resignation  is  not  equivalent  to  a  refusal  to  accept 
so  as  to  authorize  the  execution  of  a  power  of  sale  by  the  other  executors.5 
In  New  Jersey  and  New  York  it  has  been  held  that  on  the  removal  of  one 


1.  Power  Coupled  with  Interest.  —  Adams  v. 
Taunton,  5  Madd.  435;  Cooke  v.  Crawford,  13 
Sitn.  91;  Bailey's  Petition,  15  R.  I.  60;  Wil- 
liams v.  Otey,  8  Humph.  (Tenn.)  563,  47  Am. 
Dec.  632.  See  also  Crewe  v.  Dicken,  4  Ves. 
Jr.  97;  Affleck  v.  James,  17  Sim.  121. 

2.  Renunciation,  etc.,  of  Joint  Executor  —  Com- 
mon-law Rule. —  1  Sugden  on  Powers  (3d  Am. 
ed.)  142;  Holcomb  v.  Coryell,  n  N.  J.  Eq.  476; 
Roseboom  v.  Mosher,  2  Den.  (N.  Y.)  69;  Tay- 
lor v.  Galloway,  1  Ohio  232,  13  Am.  Dec.  605. 

3.  Statutory  Provisions  —  21  Hen.  VIII.,  c.  4.  — 
Bonifaut  v.  Greenfield,  Cro.  Eliz.  80;  1  Sugden 
on  Powers  (3d  Am.  ed.)  142. 

4.  Recognized  in  United  States  —  Alabama. — 
Leavens  v.  Butler,  8  Port.  (Ala.)  380. 

Connecticut.  —  Solomon  v.  Wixon,  27  Conn 
527. 

Florida.  —  Stewart  v.  Mathews,  19  Fla.  752 

Georgia.  —  Wolfe  j.  Hines,  93  Ga.  329. 

Illinois.  —  Clinefelter  v.  Ayers,  16  111.  329 
Pahlrnan  v.  Smith,  23  111.  448;  Wardwell  v 
McDowell,  3r  111.  364;  Ely  v.  Dix,  118  111.  477 

Kentucky.  —  Wooldridge  v.  VVatkins,  3  Bibb 
(Ky.)  349;  Muldrow  v.  Fox,  2  Dana  (Ky.)  74; 
Ross  v.  Clore,  3  Dana  (Ky.)  189;  Ciay  v 
Hart,  7  Dana  (Ky.)  7;  Coleman  v.  McKinney, 
3  J.  J.  Marsh.  (Ky.)  246;  Wells  v.  Lewis,  4 
Met.  (Ky.)  269. 

Massachusetts.  —  Shelion  v.  Homer,  5  Met. 
(Mass.)  462;  Warden  v.  Richards,  n  Gray 
(Mass.)  277. 

Michigan.  — Vernorjy.  Coville,  54  Mich.  281. 

Mississippi .  —  Bodley  v.  McKinney,  9  Smed. 
&  M.  (Miss.)  339;  Clark  v.  Hornthal,  47  Miss. 
434 ;  Colum t us  Ins. ,  etc. ,  Co.  v.  Humph ries,  64 
Miss.  258. 

Missouri.  —  Phillips  v.  Stewart,  59  Mo.  491. 

New  Jersey.  —  Coykendall  v.  Rutherford,  2 
N.  J.  Eq.  360;  Corlies  u.  Little,  14  N.  J.  L. 
373;  Lippincolt  v.  Wikoff,  54  N.J.  Eq.  107; 
Weimar  v.  Fath,  43  N.  J.  L.  1;  Clark  v.  Den- 
ton, 36  N.  J.  Eq  419;  Boston  Franklinite  Co. 
v.  Condit,  19  N.  J.  Eq.  394.  Compare  Holcomb 
v.  Coryell,  it  N.  J.  Eq.  476. 

New  York.  —  Kerr  v.  McAneny,  2  Daily 
Transcript,  17  May  1883;  Roseboom  v.  Mosher, 
2  Den.  (N.  Y.)  64;  Niles  v.  Stevens,  4  Den.  (N. 
Y.)  399;  Bunner  v.  Storm,  1  Sandf.  Ch.  (N  Y.) 
357;  Franck  v.  Schmitt,  24  N.  Y.  Wkly.  Dig. 


371;  Sharp  v.  Pratt,  15  Wend.  (N.  Y.)  610; 
Ogden  v.  Smith,  2  Paige(N.  Y.)  195;  Dominick 
v.  Michael,  4  Sandf.  (N.  Y.)  374;  Wright  v. 
Miller,  8  N.  Y.  9;  Meakings  v.  Cromwell,  5 
N.  Y.  136,  2  Sandf.  (N.  Y.)  512;  Landon  v. 
Bauer,  23  N.  Y.  Wkly.  Dig.  95;  Bunner 
v.  Storm,  1  Sandf.  Ch.  (N.  Y.)  357;  Conover  v. 
Hoffman,  I  Bosw.  (N.  Y.)  214,  affirmed  I  Abb. 
App.  Dec.  (N.  Y.)  42g;  Davoue  v.  Fanning,  2 
Johns.  Ch.  (N.  Y.)  252;  Jackson  v.  Ferris.  15 
Johns.  (N.  Y.)  346:  Taylor  v.  Morris,  1  N.  Y. 
341;  Leggett  v.  Hunter,  19  N.  Y.  445.  25  Barb. 
(N.  V.)  81;  Hull  v.  Hull,  4  N.  Y.  647;  Shifler 
v.  Dietz,  (Supm.  Ct.  Spec.  T.J  63  How.  Pr.  (N. 
Y.)  372,  reversed  on  another  point  83  N.  Y. 
300;  Behrman  v.  Von  Heyn,  (Supm.  Ct.  Gen. 
T.)  39  N.  Y.  St.  Rep.  753. 

North  Carolina.  —  Wood  v.  Sparks.  I  Dev. 
&  B.  L.  (18  N.  Car.)  389. 

Ohio.  —  Taylor  v.  Galloway,  1  Ohio  232,  13 
Am.  Dec.  605;  Collier  v.  Grimesey,  36  Ohio 
St.  17. 

Pennsylvania.  —  Taylor  v.  Adams,  2  S.  &  R. 
(Pa.)  534,  7  Am.  Dec.  665;  Zebach  v.  Smith.  3 
Binn.  (Pa.)  6g,  5  Am.  Dec  352;  McDowell  v. 
Gray.  29  Pa.  St.  211. 

Rhode  Island.  —  Bailey's  Petition,  15  R.  I. 
60;  Wood  v.  Hammond,  16  R.  I.  98. 

South  Carolina.  —  Uldrick  v.  Simpson,  I  S. 
Car.  283;  Jennings  v.  Teague.  14  S.  Car.  229; 
M'Kown  v.  Slockdale,  1  Kott  &  M.  (S.  Car.) 
41 ;  Carroll  v.  Stewart,  4  Rich.  L.  (S.  Car.)  200; 
Britton  v.  Lewis,  8  Rich.  Eq.  (S.  Car.)  276;  De 
Saussure  v.  Lyons,  9  S.  Car.  492;  Smith  v. 
Winn,  27  S.  Car.  591. 

Tennessee.  —  Robertson  v.  Gaines,  2  Humph. 
(Tenn.)  367. 

Texas. — Johnson  v.  Bowden,  37  Tex.  621, 
43  Tex.  670. 

Virginia.  —  Geddy  v.  Butler.  3  Munf.  (Va.) 
345;  Nelson  v.  Carrington,  4  Munf.  (Va.)  332, 
6  Am.  Dec.  519;  Deneale  v.  Morgan,  5  Call 
(Va.)  407;  Brown  v.  Armiste.ad,  6  Rand.  (Va.) 
593- 

5.  Resignation  of  Executor.  —  Shelton  v. 
Homer,  5  Met.  (Mass.)  462.  See  also  Matter 
of  Van  Wyck,  1  Barb.  Ch.  (N.  R.)  565.  Com- 
pare Gould  v.  Mather,  104  Mass.  283;  Matter 
of  Crossman.  (Supm.  Ct.  Gen.  T.)  20  How.  Pr. 
(N.  Y.)  350. 
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executor  the  remaining  executors  could  execute  a  power  of  sale.' 

Sufficiency  of  Renunciation  or  Refusal.  —  A  formal  renunciation  in  open  court  and 
of  record  by  an  executor  who  fails  to  qualify  is  not  indispensable  to  enable 
the  executors  who  qualify  to  execute  the  power  of  sale;  it  only  provides  an 
easy  method  of  proving  the  fact  of  renunciation;2  but  the  mere  failure  of  an 
executor  to  qualify  has  been  held  not  to  be  a  refusal  or  renunciation  of  his 
executorship,  so  as  to  authorize  the  executors  who  do  qualify  'to  execute 
the  power.3 

The  New  York  Statute  provides  for  the  execution  of  the  power  by  the  execu- 
tors who  qualify  where  one  or  more  neglect  as  well  as  refuse  to  take  upon 
themselves  the  execution  of  the  will,  and  under  such  a  statute,  of  course,  it 
is  not  necessary  to  show  an  express  refusal  or  renunciation  by  the  latter.4 

In  Pennsylvania  the  courts  require  the  refusal  or  renunciation  of  the  executor 
to  be  of  record.5 

Discretionary  Powers  of  Sale.  —  In  some  cases  the  statutes  authorizing  the  exe- 
cution of  powers  of  sale  by  the  executors  who  accept  the  executorship  have 
been  held  not  to  apply  to  a  discretionary  power  of  sale  conferred  on  executors 
as  a  matter  of  personal  trust  and  confidence.6  In  other  cases  the  statutes 
have  been  held  to  apply  to  discretionary  as  well  as  to  peremptory  powers  of 
sale.7 

Express  Restriction  in  Will.  —  Where  the  will  expressly  requires  all  of  the  execu- 
tors to  join  in  the  execution  of  the  power  of  sale,  the  statutes  do  not  authorize 
the  execution  of  the  power  by  the  part  only  who  accept  the  executorship.** 

(3)  Survivorship  of  Powers  to  Joint  Donees  —  (a)  In  General.  —  At  common 
law,  where  a  naked  power  is  given  to  joint  donees,  it  does  not  survive  upon 
the  death  of  one,  and  cannot  be  exercised  by  the  survivor  or  survivors;9  and 
this  is  especially  true  where  such  powers  are  conferred  upon  donees  jointly 


1.  Removal  of  Executor.  —  Denton  v.  Clark,  36 
N.  J.  Eq.  534;  Weimar  v.  Fath,  43  N.  J.  L.  1; 
Franck  v.  Schmitt.  24  N.  Y.'Wkly.  Dig.  371; 
Matter  of  Buil,  45  Barb.  (N.  Y.)  334,  31  How. 
Pr.  (N.  Y  )  69. 

2.  Sufficiency  of  Renunciation.  —  Wardwell  v. 
McDo.vell,  31  111.  364;  Wood  v.  Sparks,  1  Dev. 
&  B.  L.  (18  N.  Car.)  389;  Marr  v.  Peay,  2 
Murph.  (6  N.  Car.)  84,  5  Am.  Dec.  521;  Geddy 
v.  Butler,  3  Munf.  (Va.)  345;  Nelson  v.  Car- 
rington,  4  Munf.  (Va.)  332,  6  Am.  Dec.  519. 
See  also  Chanel  v.  Villeponteaux,  3  McCord 
L.  (S.  Car.)  29.  Compare  Townson  v.  Tickell, 
3  B.  &  Aid.  31,  5  E.  C.  L.  219. 

Renunciation  Presumed  after  failure  to 
qualify  for  twenty  years,  and  sale  by  qualify- 
ing executors  upheld.  Marr  v.  Peay,  2 
Murph.  (6  N.  Car.)  84,  5  Am.  Dec.  521.  Re- 
nunciation presumed  after  ten  years.  Nelson 
v.  Carrington,  4  Munf.  (Va.)  332,  6  Am.  Dec. 
519. 

3.  Failure  to  Qualify.  —  Marks  v.  Tarver,  59 
Ala.  335,  where  three  executors  were  appointed 
with  power  to  sell  real  estate.  Two  qualified 
at  once,  the  third  after  two  years.  A  sale  of 
the  real  estate  made  by  the  former  two,  before 
the  qualification  of  the  third,  was  held  to  be 
invalid. 

Failure  of  Foreign  Corporation  to  Comply  with 
Laws  of  Jurisdiction  Is  Not  Refusal  to  Accept.  — 

Pennsylvania  Co.  v.  Bauerle,  143  111.  459. 

4.  New  York  Statute.  —  Roseboom  v.  Mosher, 
2  Den.  (N.  Y.)  61;  Sharp  v.  Pratt.  15  Wend. 
(N.  Y.)  612;  Code  Civ.  Pro.  N.  Y.,  §  2642. 

5.  Pennsylvania  Rule.  —  Heron  v.  Hoffner,  3 
Rawle  (  Pa.)  393;  Neel  v.  Beach,  92  Pa.  St.  221. 


6.  Discretionary  Powers.  —  Marks  v.  Tarver, 
59  Ala.  335;  Tarver  v.  Haines,  55  Ala.  503; 
Robinson  v.  Allison,  74  Ala.  254;  Wooldridge 
v.  Watkins,  3  Bibb  (Ky.)  349;  Clay  v.  Hart,  7 
Dana  (Ky.)  1. 

7.  Wardwell  v.  McDowell,  31  111.  364;  Ely 
v.  Dix,  118  111.  477;  Weimar  v.  Fath,  43  N.  J. 
L.  i;  Taylor  v.  Morris,  1  N.  Y.  341;  Leggett 
v.  Hunter,  19  N.  Y.  445;  Niles't/.  Stevens,  4 
Den.  (N.  Y.)  399;  Wood  t.  Sparks,  1  Dev.  & 
B.  L.  (18  N.  Car.)  389;  McDowell  v.  Gray,  29 
Pa.  St.  211;  Chanet  v.  Villeponteaux,  3  Mc- 
Cord L.  (S.  Car.)  29;  Brown  v.  Armistead,  6 
Rand.  (Va.)  593. 

8.  Express  Restrictions  in  Will.  —  Hyatt  v. 
Aguero,  56  N.  Y.  Super.  Ct.  (33,  14  Civ.  Pro. 
(N.  Y.)  286. 

9.  Naked  Powers  to  Joint  Donees  Do  Not  Sur- 
vive. —  1  Sugden  on  Powers  (3d  Am.  ed.)  143; 
Co.  Litt.  113^,  Peyton  v.  Bury,  2  P.  Wms.  626; 
Atty.-Gen.  v.  Gleg,  1  Atk.  356;  Brassey  v. 
Chalmers,  16  Beav.  231;  Montefiore  v.  Browne, 
7  H.  L.  Cas  241;  Townshend  v.  Wilson,  3 
Madd.  261,  1  B.  &  Aid.  608;  Peter  v.  Beverly, 
10  Pet.  (U  S.)  532;  Glover  Stillson,  56  Conn. 
316;  O'Brien  v  Battle,  98  Ga.  766;  Wardwell 
v.  McDowell,  31  111.  364;  Gutman  v.  Buckler, 
69  Md.  7;  Robertson  v.  Gaines,  2  Humph. 
(Tenn  )  367. 

Power  to  Joint  Tenants  for  Life  to  Sell.  —  Glover 
v.  Stillson,  56  Conn.  319.  Compare  Parrott  1. 
Edmondson,  64  Ga.  332. 

Power  of  Revocation.  —  Montefiore  v.  Browne, 
7  H.  L.  Cas.  241. 

Power  to  Appoint,  —  Watkins  v.  Turner,  34 
Ark.  663. 
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as  matters  of  personal  trust  or  confidence.1  Where,  however,  the  power  is 
coupled  with  an  interest,  both  the  interest  and  the  power  survive,  and  the 
power  may  be  executed  by  the  survivor  or  survivors ;  2  and  this  though  the 
power  is  discretionary  and  not  peremptory.3  So  where  a  power  is  given  to 
persons  virtute  officii,  and  not  as  individuals,  it  may,  upon  the  death  of  one, 
be  exercised  by  the  survivor  or  survivors.4  But  in  the  latter  instances,  where 
the  power  would,  as  a  general  rule,  survive,  it  will  not  do  so  where  it  can  be 
gathered  from  the  instrument  creating  the  power  that  it  was  not  the  intention 
of  the  donor  that  it  should  survive.5 

(b)  Joint  Executors  —  aa.  Common-law  Rule.  —  In  accordance  with  the  principles 
just  stated,  where  a  naked  power  is  given  to  executors  nominatim,  and  not  qua 
executors,  the  power  cannot,  on  the  death  of  one,  be  exercised  by  the  sur- 
vivor or  survivors.0  But  where  the  power  is  given  to  executors  qua  execu- 
tors, as  to  "  my  executors, "  the  power  is  given  ratione  officii,  and  as  the  office 
survives  by  parity  of  reason  the  power  survives  on  the  death  of  one;7  and 
this  latter  is  especially  true  where  the  power  is  given  to  the  executors  by 
implication,  as  where  the  testator  directs  a  sale  of  land  for  the  payment  of 
debts,  without  naming  the  persons  by  whom  the  sale  is  to  be  made;8  and 
the  fact  that  the  power  is  discretionary  and  not  peremptory  is  immaterial.9 
Where  a  power  to  executors  is  coupled  with  an  interest,  it  will  survive  and 
may  be  executed  by  the  survivors.10  In  order  to  be  a  power  coupled  with  an 


1.  Tarver  v.  Haines,  55  Ala.  503. 

2.  Powers   Coupled   with   Interest  Survive  — ■ 

England.  —  Reid  v.  Reid,  8  Jur.  N.  S.  499; 
Ealon  v.  Smith,  2  Beav.  236;  Waison  v.  Pear- 
son, 2  Exch.  594;  Hawkins  v.  Kemp,  3  East 
4m;  Flanders  v.  Clark,  1  Ves.  9;  Hind  v. 
Poole,  1  Kay  &  J.  383;  Clark  v.  Parker,  19 
Ves.  Jr.  19. 

United  States.  —  Taylor  v.  Benhatn,  5  How. 
(U.  S.)  233;  Loring  v.  Marsh,  6  Wall.  (U.  S.) 
337;  Peter  j.  Beverly,  10  Pet.  (U.  S.)  532. 

Maryland.  —  Gray  v.  Lynch,  8  Gill  (Md.)  403 ; 
Gutman  v.  Buckler,  69  Md.  7. 

Massachusetts.  —  Parker  v.  Sears,  117  Muss. 
513- 

New  York.  —  Belmont  v.  O'Brien.  12  N.  Y. 
394;  Franklin  v.  Osgood,  14  Johns.  (N.  Y.) 

527- 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co. 
v.  Lehigh  Coal,  etc.,  Co.,  36  Pa.  St.  204. 

Tennessee.  —  Robertson  v.  Gaines,  2  Humph. 
(Tenn.)  367. 

And  see  the  title  Joint  Tenants  and  Ten- 
ants in  Common,  vol.  17,  p.  659. 

3.  Lane  v.  Debenham,  n  Hare  188. 

4.  Powers  Annexed  to  Office.  —  Lane  v.  Deben- 
ham, 11  Hare  18S;  Brassey  v.  Chalmers,  16 
Beav.  231. 

5.  O'Brien  v.  Battle,  98  Ga.  766. 

6.  Joint  Executors  —  Common-law  Rule  — 
Naked  Power. —  Danne  v.  Annas,  2  Dyer  2iqa; 
Peter  v.  Beverly,  10  Pet.  (IT.  S.)  532,  1  How. 
(U.  S.)  134;  Tarver  v.  Haines,  55  Ala.  503; 
Robinson  v.  Allison,  74  Ala.  254;  Muldrow  v. 
Fox,  2  Dana  iKy.)  78;  Wooldridge  v.  VVatkins, 
3  Bibb  (Ky.)  349;  Osgood  v.  Franklin,  2  Johns. 
Ch.  (N.  Y.)  1,  7  Am.  Dec.  513;  Sharpsteen  v. 
Tillou,  3  Cow.  (N.  Y  )  651;  Catton  v.  Taylor, 
42  Barb.  (N.  Y.)  578;  Ferre  v.  American  Board 
for  Foreign  Missions,  53  Vt.  162. 

A  power  given  to  "  my  executors  hereinafter 
mentioned  "  is  given  to  the  executors  indi- 
vidually, and  not  as  executors.  Brassey  v. 
Chalmers,  16  Beav.  231. 


7.  Power  Given  Ratione  Officii  —  England.  — 
Honell  v.  Barnes,  Cro.  Car.  382;  Forbes  v. 
Peacock,  11  M.  &  W.  630. 

United  States.  —  Peter  v.  Beverly,  10  Pet. 
(U.  S.)  532. 

Alabama.  —  Robinson  v.  Allison,  74  Ala.  254. 

Georgia.  —  Wolfe  v.  Hines,  93  Ga.  329. 

Kentucky.  —  Muldrow  t.  Fox,  2  Dana  (Ky.) 
78;  Clay  v.  Hart,  7  Dana  (Ky.)  7. 

Massachusetts.  —  Chandler  v.  Rider,  102 
Mass.  268;  Gould  v.  Mather.  104  Mass.  283. 
See  also  Shelton  v.  Homer,  5  Met.  (Mass.) 
462. 

Missouri.  —  Gaines  v.  Fender,  82  Mo.  497. 

New  York. — Osgood  v.  Franklin,  2  Johns. 
Ch.  (N.  Y.)  19,  7  Am.  Dec.  513. 

Pennsylvania.  —  Zebach  v.  Smith,  3  Binn. 
(Pa.)  69,  5  Am.  Dec.  352. 

Virginia. —  Davis  v.  Christian,  15  Gratt. 
(Va.)  11. 

8.  Peter  v.  Beverly,  10  Pet.  (U.  S.)  532; 
Lloyd  v.  Taylor,  2  Dall.  (Pa.)  223,  1  Yeates 
(Pa,)  422. 

9.  Davis  v.  Christian,  is  Gratt.  (Ya.)  11. 

10.  Same — Power  Coupled  with  Interest  —  Eng- 
land. —  Forbes  v.  Peacock,  11  Sim.  152:  Lane 
v.  Debenham,  1  W.  R.  465;  In  «  Cook,  4  Ch. 
D.  454. 

United  States.  —  Tavlor  v.  Benham,  5  How. 
(U.  SO233;  Peter  v.  Beverly,  10  Pet.  (U.  S.) 

532. 

Alabama. — Tarver  v.  Haines,  55  Ala.  503; 
Robinson  v.  Allison,  74  Ala.  254. 

Kentucky.  —  Muldrow  v.  Fox,  2  Dana 
(Ky.)  78.  " 

Massachusetts.  —  Chandler  v.  Rider.  102 
Mass.  26S;  Gould  v.  Mather,  104  Mass.  283. 

Missouri.  —  Gaines  v.  Fender,  82  Mo.  497. 

New  Jersey.  —  Berrien  Berrien,  4  N.  J. 
Eq.  37- 

ATew   York.  —  Belts    v.    Betts,  (Supm.  Ct. 
Spec.  T.)  4  Abb.  N.  Cas.  (N.  Y.)  317;  Frank- 
lin v.  Osgood,  14  Johns.  (N.  Y.)  527,  2  Johns. 
Ch.  (N.  Y.)  1,  7  Am.  Dec.  513;  Bloomer  v. 
>2  WlumeXXII, 
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interest,  it  is  not  necessary  that  the  interest  be  beneficial ;  1  and  a  power  to 
sell  for  payment  of  the  testator's  debts  has  been  held  to  be  a  power  coupled 
with  an  interest  within  the  meaning  of  this  rule.2 

bb.  Statutory  Provisions.  —  In  some  jurisdictions  statutes  have  been  enacted 
which  expressly  provide  that  a  naked  power  given  to  executors  to  sell  the 
testator's  land  may  be  exercised  by  the  survivors  or  survivor.3  In  some 
cases  these  statutes  have  been  held  not  to  include  discretionary  powers  rest- 
ing in  the  trust  and  confidence  reposed  by  the  testator  in  the  executors,4 
while  in  others  they  have  been  held  to  include  discretionary  powers  of  sale.5 
Of  course  the  statute  does  not  prevent  a  testator  from  expressly  placing  upon 
the  power  the  restriction  that  it  shall  not  be  exercised  by  a  surviving  executor.0 

b.  Administrators  with  Will  Annexed.  —  The  authority  of  an 
administrator  with  the  will  annexed  to  sell  land  under  a  power  conferred  on 
the  executor  by  the  will  has  been  discussed  elsewhere.7 

c.  Substituted  Trustees.  —  Where,  on  the  death  or  removal  of  the 
original  trustee,  a  new  trustee  is  appointed,  the  latter  does  not  succeed  to 
such  powers  as  were  conferred  upon  the  original  trustee  as  a  matter  of  per- 
sonal trust  or  discretion.8    Where,  however,  the  power  is  not  one  involving 

Waldron,  3  Hill  (N.  Y.)36i;  Jackson  v.  Burlis, 
14  Johns.  (N.  Y.)  391;  Jackson  v.  Given,  16 
Johns  (N.  Y.j  167. 

Pennsylvania.  —  Jenkins  v.  Stouffer,  3  Yeates 
(Pa.)  163. 

South  Carolina.  —  Dick  v.  Harby,  48  S.  Car. 
516;  Bredenburg  z.  Bardin,  36  S.  Car.  197. 

1.  Tarver  v.  Haines,  55  Ala.  503. 

2.  Peter  v  Beverly,  10  Pet.  (U.  S.)  564, 
where  it  was  said:  "  When  anything  is  di- 
rected to  be  done  in  which  third  persons  are 
interested,  and  who  have  a  right  to  call  on 
the  executors  to  execute  the  power,  such 
power  survives.  This  becomes  necessary  for 
the  purpose  of  effecting  the  object  of  the 
power.  It  is  not  a  power  coupled  with  an 
interest  in  executors  because  they  may  derive 
a  personal  benefit  from  the  devise.  For  a  trust 
will  survive  though  no  way  beneficial  to  the 
trustee.  It  is  the  possession  of  the  legal 
estate,  or  a  right  in  the  subject  over  which  the 
power  is  to  be  exercised,  that  makes  the  inter- 
est in  question.  And  when  an  executor, 
guardian,  or  other  trustee  is  invested  with  the 
rents  and  profits  of  land,  for  the  sale  or  use  of 
another,  it  is  still  an  authority  coupled  with 
an  interest,  and  survives." 

3.  Statutory  Provisions  —  Alabama.  —  Tarver 
v.  Haines,  55  Ala.  503;  Mitchell  v.  Spence,  62 
Ala.  450;  Robinson  v.  Allison,  74  Ala.  254. 

Illinois.  — Ely  v.  Dix,  118  111.  477. 

Kentucky.  —  Anderson  v.  Turner,  3  A.  K. 
Marsh.  (Ky.)  131. 

New  York.  —  House  v.  Raymond,  3  Hun 
(N.  Y.)  44;  Carroll  v.  Conley,  (SuDm.  Ct.  Gen. 
T.)  9  N.  Y.  Supp.  865. 

North  Carolina.  — ■  Cowles  v.  Reavis,  109  N. 
Car.  417. 

Pennsylvania.  — Miller  v.  Meetch,  8  Pa.  St. 
417;  Cobb  v.  Biddle,  14  Pa.  St.  444;  Phila- 
delphia Trust,  etc.,  Co.  v.  Lippincott.  106  Pa. 
St.  295;  O'Rourke  v.  Sherwin,  156  Pa.  St.  285; 
Allison  v.  Kurtz,  2  Watts  (Pa.)  185. 

Texas.  —  McDonald  v.  Hamblen,  78  Tex. 
628;  McCown  v.  Terrell,  (Tex.  Civ.  App.  1897) 
40  S.  W.  Rep.  54. 

Betroactive  Effect  of  Statute. —  The  South 
Carolina  statute  (now  Civ.  Stat.  1893,  §  2100) 
which  authorizes  the  execution  of  powers  of 


sale  by  surviving  executors  is  retroactive  and 
applies  to  powers  given  by  wills  which  took 
effect  prior  to  the  passage  of  the  act.  Breden- 
burg v.  Bardin,  36  S.  Car.  197. 

4.  Discretionary  Powers.  —  Anderson  v.  Mc- 
Gowan,  42  Ala.  2S5;  Tarver  v.  Haines.  55  Ala. 
503;  Robinson  v.  Allison.  74  Ala.  254. 

5.  Ely  v.  Dix,  118  111.  477;  House  z.  Ray- 
mond, 3  Hun  (N.  Y.)  44;  Carroll  p.  Conley, 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  865. 

6.  Special  Eestrictions  in  Will. —  Herriot  v 
Prime,  87  Hun  (N.  Y.)  95. 

1.  See  the  title  Executors  and  Administra- 
tors, vol.  11,  p.  1321  ct  seq. 

A  Power  of  Appointment  Riven  to  an  executor 
will  not  pass  to  an  administrator  with  the  will 
annexed.  Gambell  v.  Trippe.  75  Md.  252,  32 
Am.  St.  Rep.  388.  Compare  Allen  v.  Barnes, 
5  Utah  100. 

Power  to  Withhold  Legacy.  —  Hull  v.  Hull,  24 
N.  Y.  647;  Rhode  Island  Hospital  Trust  Co. 
v.  Pitcher,  16  R.  I.  349. 

Under  Statutes  conferring  on  administrators 
with  the  will  annexed  authority  to  sell  land 
under  a  power  given  by  the  will  to  the  execu- 
tors, it  seems  to  be  settled  thai  the  mere  fact 
that  the  will  gives  to  the  executor  a  discretion 
as  to  the  time,  Anderson  v.  McGowan,  45  Ala. 
462;  Dilworth  v.  Rice,  48  Mo.  124;  Giberson 
v.  Giberson,  43  N.  J.  Eq.  116;  Carpenter  v. 
Bonner,  26  N.  Y.  App.  Div.  462  (compare 
Mitchell  v.  Spence,  62  Ala.  450);  mode,  Giber- 
son v.  Giberson,  43  N.  J.  Eq.  116;  Drummond 
v.  Jones,  44  N.  J.  Eq  53;  Griggs  v.  Deghte,  47 
N.  J.  Eq.  179;  Fish  v.  Coster,  28  Hun  (N.  Y.) 
64  (compare  Matter  of  Bierbaum.  40  Hun  (N. 
Y.)  504);  or  terms  of  sale,  Anderson  v.  Mc- 
Gowan, 45  Ala.  462;  Mitchell  v.  Spence,  62 
Ala.  450;  Sandifer  v.  Grantham,  62  Miss.  412; 
Cohea  v.  Johnson,  69  Miss.  46;  Dilworth  r. 
Rice,  48  Mo.  124;  or  as  to  the  price,  Joralemon 
v.  Van  Riper,  44  N.  J.  Eq.  299;  or  that  the  pro- 
ceeds are  to  be  distributed  among  the  legatees, 
Watson  v.  Martin,  75  Ala.  506;  does  not  render 
the  power  discretionary  or  imposed  in  trust 
or  confidence  so  as  to  prevent  the  power  from 
passing  to  an  administrator  with  the  will  an- 
nexed. 

8.  Substituted  Trustees  —  England. —  Hibbard 
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personal  trust  or  confidence,  but  is  coupled  with  an  interest  and  properly 
pertains  to  the  office  of  trustee,  it  will  pass  to  his  successor;  1  and  mere  dis- 
cretionary power  may,  of  course,  pass  to  the  successors  of  the  original  trustee 
if  such  appears  to  be  the  intention  of  the  testator  or  donor.2  In  some  juris- 
dictions the  statutes  expressly  provide  for  the  appointment  of  new  trustees 
who  may  execute  powers  conferred  on  the  original  trustees.3 

d.  Executor  or  Assignee  of  Donee  —  Executor  of  Executor.  —  As  a  gen- 
eral rule,  a  power  can  be  exercised  only  by  the  donee,  and,  though  given  to 
the  donee  as  an  executor,  does  not  pass  to  the  executor  of  such  donee  though 
the  latter  succeeds  to  the  general  executorship  of  the  donor's  estate.4  If, 
however,  the  power  is  expressly  limited  to  the  donee  and  his  executors,  the 
donee's  executor  will  succeed  thereto,5  though  it  was  considered  in  an  early 
English  case  that  a  power  implying  personal  confidence  given  to  an  executor 
would  not  even  by  express  words  pass  to  the  executor  of  the  donee.6 

Assignees,  Heirs,  Etc.  —  A  power,  though  coupled  with  a  beneficial  interest,  is 
not,  as  a  rule,  to  be  exercised  by  the  assignee  of  the  donee.7  But  if  the 
power  is  expressly  limited  to  the  donee  and  his  assignees,  and  is  coupled  with 
an  interest,  it  seems  that  it  may  be  exercised  by  such  assignee.8    A  power 


v.  Lamb,  Ambl.  309;  Newman  r.  Warner,  1 
Sim.  N.  S.  457;  Fordyce  v.  Bridges,  2  Phil. 
497.  Compare  Browne  v.  Paull,  16  Jur.  707; 
Byam  v.  Byam.  19  Beav.  58. 

Alabama.  —  Doe  v.  Ladd,  77  Ala.  223. 

Connecticut.  —  Security  Co.  v.  Snow,  70 
Conn.  288,  66  Am.  St.  Rep.  107. 

District  of  Columbia.  —  Edwards  v.  Maupin, 
18  D.  C.  39. 

Georgia.  —  Simmons  v.  McKinlock,  98  Ga. 
738. 

North  Carolina.  —  Young  v.  Young,  97  N. 
Car.  132. 

Pennsylvania.  —  Woodward's  Estate,  8 
Phila.  (Pa.)  211. 

Power  of  Sale.  —  Doe  v.  Ladd,  77  Ala.  223; 
Edwards  v.  Maupin,  18  D.  C.  39;  Simmons  v. 
McKinlock,  98  Ga.  738.  Compare  Marshall  z. 
Wheeler,  18  D.  C.  414. 

Power  of  Appointment.  —  Hibbard  v.  Lamb, 
Ambl.  309;  Security  Co.  v.  Snow,  70  Conn. 
288,  66  Am  St.  Rep.  107. 

Power  to  Terminate  Trust.  —  Woodward's  Es- 
tate, 8  Phila.  (Pa.)  211. 

1.  Power  Not  Involving  Personal  Trust.  — 
Freeman  v.  Prendergast,  94  Ga.  370;  Safe 
Deposit,  etc.,  Co.  v.  Sutro,  75  Md.  361;  Gibbs 
v.  Marsh,  2  Met.  (Mass.)  243;  Bradford  v. 
Monks,  132  Mass.  405;  Boutelle  v.  City  Sav. 
Bank,  17  R.  I.  781.  See  also  Coleman-Bush 
Invest.  Co.  z.  Figg,  95  Ky.  403;  Druid  Park 
Heights  Co.  v.  Oettinger,  53  Md.  46;  Gibbs 
v.  Marsh,  2  Met  (Mass.)  243;  Bradford  v. 
Monks,  132  Mass.  405. 

2.  Intention  Controlling.  —  Loring  Marsh, 
6  Wall.  (U.  S.)  352;  Edwards  v.  Maupin,  18 
D.  C.  39;  Druid  Park  Heights  Co.  v.  Oettinger, 
53  Md.  46.  See  also  Bartley  v.  Bartley,  3  Drew. 
384,  where  the  power  of  appointing  new  trus- 
tees was  held  to  exist  in  trustees  appointed  by 
the  court  to  succeed  trustees  who  died  without 
exercising  that  power  which  was  given  to  them 
or  to  "  trustees  for  the  time  being." 

3.  Statutes.  —  Matter  of  Bierbaum,  40  Hun 
(N.  Y.)  504;  Kortright  v.  Slorminger,  49  Hun 
(N.  Y.)  249;  Farrar  v.  McCue,  89  N.  Y.  142; 
Greenland  v.  Waddell.  116  N.  Y.  234.  15  Am. 
St,  Rep.  400;  Royce  v.  Adams,  123  N,  Y.  402, 


57  Hun  (N.  Y.)  415;  Lahey  v.  Kortright,  132  N. 
Y.  450,  affirming  (N.  Y.  Super.  Ct.  Gen.  T.)  11 
N.  Y.  Supp.  47;  Faile  v.  Crawford,  30  N.  Y. 
App.  Div.  536;  Wilson  v.  Pennock,  27  Pa.  St. 
238;  Cresson  v.  Ferree,  70  Pa.  St.  446.  See 
also  Lahey  v.  Kortright,  56  N.  Y.  Super.  Ct. 
527- 

4.  Executor  of  Executor.  —  Doe  v.  Vincent,  1 
Houst.  (Del.)  416;  Waller  v.  Logan,  5  B. 
Mon.  (Ky.)  515;  Chambers  v.  Tulane,  9  N.  J. 
Eq.  146.  See  also  Anonymous,  Leon.  (pi.  ii.) 
220;  Simpson  v.  Wingate,  106  Mo.  8;  Kilburn 
v.  See,  1  Dem.  (N.  Y.)  353,  and  the  title  Ex- 
ecutors and  Administrators,  vol.  11,  p.  748. 
Compare  Dean  -j.  Dean,  7  T.  B.  Mon.  (Ky.) 
304. 

In  South  Carolina  it  is  held  that  though  a 
naked  power  given  an  executor  to  sell  lands 
of  the  testator  does  not  pass  to  the  executor  of 
the  executor,  a  power  coupled  with  an  interest 
does  so  pass.  Reeves  v.  Tappan,  21  S.  Car.  1. 
See  also  Uldrick  v.  Simpson,  1  S.  Car.  283. 

Power  to  Executors  to  Appoint  Among  Chari- 
ties.—  Fontain  v.  Ravenel,  17  How.  (U.  S.) 
369- 

5.  Express  Provision  that  Executor  of  Executor 
Succeeds.  —  Cole  v.  Wade,  16  Ves.  Jr.  45;  Smith 
v.  Folwell,  1  Binn.  (Pa.)  546.  See  also  Daly  v. 
James,  8  Wheat.  (U.  S.)  495. 

6.  Moo.  K.  B.  61,  cited  in  Cole  v.  Wade.  16 
Ves.  Jr.  45. 

7.  Assignee  of  Donee.  —  Fuller  v.  Davis,  63 
Miss.  7S.  See  also  Bradford  v.  Belfield,  2  Sim. 
264. 

8.  Limited  to  Donee  and  Assigns.  —  How  v. 

Whitfield,  1  Vent.  338;  Doolittle  v.  Lewis,  7 
Johns.  Ch.  (N.  Y.)  45",  11  Am.  Dec.  389. 

Power-of-sale  Mortgage  —  Administrator  of 
Donee.  —  Where  a  mortgage  of  lands  contains 
a  power  of  sale  to  the  mortgagee,  "  his  execu- 
tors, administrators,  and  assigns,"  on  default 
being  made  in  the  payment  the  power  of  sale 
may  be  exercised  by  his  administrator.  Doo- 
little v.  Lewis.  7  Johns.  Ch.  (N.  Y.)  45,  11  Am. 
Dec.  389.  See  also  Lewis  ;•.  Wells,  50  Ala. 
198;  Buell  v.  Underwood,  65  Ala.  285.  And 
see  the  title  Trust  Deeds  and  Power-of-sale 
Mortgages. 
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cannot  on  the  donee's  death  be  exercised  by  his  heirs  unless  it  was  expressly 
given  to  him  and  his  heirs.1 

e.  Delegation  of  Power  —  (i)  In  General.  —  Where  a  power  is  given, 
whether  over  real  or  over  personal  estate,  and  whether  the  execution  of  the 
power  will  confer  the  legal  or  only  the  equitable  right  upon  the  appointee,  it 
cannot  be  delegated  to  another  if  it  reposes  a  personal  trust  or  confidence  in 
the  donee  to  exercise  his  own  judgment  or  discretion.2  Similarly;  where  the 
consent  of  a  third  person  is  made  a  condition  precedent  to  the  execution  of  a 
power,  such  person  cannot  authorize  another  as  his  attorney  to  consent.3 
Thus,  trustees  or  executors  upon  whom  is  conferred  a  power  to  sell  the  real 
estate  of  the  testator  cannot  delegate  to  each  other  or  to  a  stranger  the  exe- 
cution of  the  power;4  and  the  donees  of  a  power  to  appoint  among  a  class 
cannot  delegate  the  power  of  selecting  the  appointees.5  The  donee  of  a 
power  may  act  in  its  execution  by  attorney  in  matters  not  requiring  the  exer- 
cise of  discretion  or  judgment.0  Thus,  where  the  power  is  to  sell  at  public 
auction,  the  donee  need  not  be  personally  present  at  the  auction  and  conduct 
the  sale,  but  the  conduct  of  the  sale,  which  is  merely  a  ministerial  act,  may 
be  delegated  to  a  third  person.7  So  where  the  donee  of  the  power  uses  his 
discretion  as  to  the  mode  in  which  the  power  shall  be  executed,  the  formal 
execution  of  the  instrument  executing  the  power  may  be  made  by  an  attorney.8 

Where  a  Person  Has  an  Absolute  Power  of  Appointment,  he  may  appoint  to  certain 
persons  or  classes  of  persons  in  such  shares  as  another  shall  nominate,  since 
in  such  a  case  the  power  is  merely  a  species  of  ownership  which  involves  in 


1.  Heirs  of  Donee.  —  Robson  v.  Flight,  4  De 
G.  J.  &  S.  608. 

Power  Given  to  Administrator  Cannot  Be  Exer- 
cised by  Devisee. —  Cooke  Crawford,  13  Sim. 
91.    Compare'  Osborne  v.  Roivlelt,  13  Ch.  D.  774. 

Devisee  May  Exercise  Power  Given  to  Donee, 
"Heirs,  and  Assigns." — Hall  v.  May,  3  Kay 
&  J.  585;  Titley  v.  Wolstenholme,  7  Beav.  425; 
Ashton  v.  Wood,  3  Smale  &  G.  436.  Compare 
Wilson  v.  Bennett,  5  De  G.  &  Sm.  475. 

2.  Delegation  of  Power.—  Lancashire  v.  Lan- 
cashire, 1  De  G.  &  Sm.  288;  Topham  n.  Port- 
land, 1  New  Reports  496,  32  L.  J.  Ch.  257,  8  L. 
T.  N.  S.  180.  11  VV.  R  507;  Hawkins  v.  Kemp, 
3  East  410;  Farmers'  Mut.  F.  Ins.  Co.  v.  Chase, 
50  N.  H.  341;  Lyon  v.  Jerome,  26  Wend.  (N. 
Y-)  485,  37  Am.  Dec.  271;  Powell  v.  Tuttle,  3 
N.  Y.  396;  Howard  v.  Law,  15  Phila.  (Pa.)  341, 
29  Leg.  Int.  (Pa  )  383.  See  also  Stuart  v.  Nor- 
ton, 3  L.  T.  N.  S.  602,  9  W.  R.  320.  And  see 
the  litle  Agency,  vol.  1,  p.  977. 

3.  Hawkins  :\  Kemp.  3  East  410.  See  also 
Berger  v.  Duff,  4  Johns  Ch.  (N.  Y.)  368. 

4.  Trustees  or  Executors  Having  Power  to  Sell 
Land  Cannot  Delegate  —  England.  —  Bulteel  v. 
Abinger,  6  Jur.  410. 

California.  —  Saunders  v.  Webber,  39  Cal. 
287. 

Delaware.  —  Doe  v.  Vincent,  1  Houst.  (Del.) 
416. 

New  Jersey.  —  Drummond  v.  |ones,  44  N.  J. 
Eq.  53:  Tarlton  v.  Gilsey,  (N.  J.  1897)  37  Atl. 
Rep.  467. 

New  York.  —  Suarez  v.  Pumpelly,  2  Sandf. 
Ch.  (N.  Y.)  336;  Hawley  v.  |ames,  5  Paige  (M. 
Y.)  318,  16  Wend.  (N.  Y.)  61:  Conklin  v.  Eger- 
ton,  21  Wend.  (N.  Y.)  430;  Whitlock  v.  Wash- 
burn, 62  Hun  (N.  Y.)  369;  Coleman  v.  Beach, 
97  N"  Y.  545. 

Ohio.  —  Wills  v.  Cowper,  2  Ohio  124;  Lake 
Shore,  etc.,  R.  Co.  v.  Hutchins,  37  Ohio  St.  282. 
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Pennsylvania.  —  Bohlen's  Estate,  75  Pa.  St. 
304. 

South  Carolina.  —  Reeves  v.  Brayton,  36  S. 
Car.  384. 

Texas. — Smith  v.  Swan,  2  Tex.  Civ.  App.  563. 

And  see  the  titles  Agency,  vol.  1,  p.  977; 
Executors  and  Administrators,  vol.  11,  p. 
1051. 

5.  Power  to  Appoint  Among  Class  Cannot  Be  Dele- 
gated. —  Alexander  v.  Alexander,  2  Ves.  640; 
Bristow  v.  Warde,  2  Ves.  Jr.  336;  Hitch  v. 
Leworthy,  2  Hare  200:  Cole  v.  Wade,  16  Ves. 
Jr.  27.  10  Rev.  Rep.  129;  Ingram  v.  Ingiam, 
2  Atk.  88;  Hamilton  v.  Rovse,  2  Sch.  &  Lef. 
330;  Williamson  v.  Farvvell,  35  Ch.  D.  128; 
Stockbridge  v.  Stoiy,  19  W.  R.  1049;  Carr  v. 
Atkinson,  L.  R.  14  Eq  397;  Hood  z>.  Haden,  82 
Va.  588.  See  also  Jennert  v.  Houser,  2  Ohio 
Cir.  Dec.  591,  4  Ohio  Cir.  Ct.  353. 

When  a  party  has  power  to  designate  by  will 
the  manner  and  proportions  in  which  his  chil- 
dren may  take  certain  property,  he  may  leave 
the  actual  division  of  the  property  to  his  execu- 
tors after  himself  designating  the  proportion- 
ate values.  Such  a  provision  is  not  a  delega- 
tion of  the  power  of  appointment.  Albert  V. 
Albert,  68  Md.  352. 

6.  Donee  May  Act  by  Attorney.  —  Pearson  v. 
Jamison,  1  McLean  (U.  S.)  197;  Singleton  i-. 
Scott,  11  Iowa  589;  Keim  v.  Lindley,  (N.  J. 
1895)  30  Atl.  Rep.  1063. 

7.  Power  to  Sell  at  Public  Auction. —  Palmer 
v.  Young,  96  Ga.  246,  51  Am.  St.  Rep.  136; 
Ray  v.  Home,  etc..  Invest.,  etc.,  Co.,  98  Ga. 
122;  Dunton  v.  Sharpe,  70  Miss.  850.  See 
also  Cheever  Roe,  22  Ga.  601.  And  see  the 
title  Trust  Deeds  and  Power-of-sale  Mort- 
gages. 

8.  Execution  of  Instrument.  —  Atty.-Gen.  v. 
Scott,  1  Ves.  413;  Keim  v.  Lindley,  (N.  J.  1895) 
30  Atl.  Rep.  1063;  Smith  v.  Swan,  2  Tex.  Civ. 
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it  no  trust  or  exercise  of  personal  judgment;  1  and  where  a  life  tenant  is  also 
donee  of  absolute  power  of  sale  for  his  own  benefit,  he  may  sell  by  attorney.* 
The  donee  of  a  power  of  sale  may  validate  a  sale  made  by  his  attorney  by 
ratifying  it  with  full  knowledge  of  all  the  facts.3 

(2)  Bankruptcy  of  Donee.  —  As  to  powers  of  appointment  given  to  one 
who  becomes  bankrupt,  reference  is  made  to  another  title.4 

/.  Married  Women.  —  It  is  a  well-settled  rule  at  common  law  that  a 
married  woman  can  execute  a  power,5  and  where  she  has  an  absolute  power 
of  appointment  she  may,  when  the  transaction  is  free  from  fraud,  appoint  in 
favor  of  her  husband;  6  and  a  power  of  appointment  conferred  on  a  feme  sole 
may,  as  a  general  rule,  be  exercised  by  her  during  a  subsequent  coverture.7 
Thus,  where  a  woman  before  marriage,  or  by  proper  instruments  after  mar- 
riage, conveys  her  lands  to  a  trustee  for  herself  for  life,  and  to  such  further 
uses  as  she  may  appoint,  she  may  as  a  feme  covert  execute  the  power.8  This 

107;  Heyer  v.  Burger,  Hoffm.  (N.  Y.)  1 ;  Strong 
v.  Wilkin,  1  Barb.  Ch.  (N.  Y.)  9;  Campbell  v. 
Low.  9  Barb.  (N.  Y.)  585;  Albrecbt  v.  Pell,  11 
Hun  (N.  Y.)  127;  Bunce  v.  Vander  Grift,  3 
Paige  (N.  Y.)  37:  Wright  v.  Tallmadge,  15  X. 
Y.  307;  Leavitt  v.  Pell,  25  N.  Y.  474. 

Pennsylvania.  —  Hoover  v.  Samaritan  Soc, 
4  Wharl.  (Pa)  445;  Rush  v.  Lewis,  21  Pa. 
St.  72. 

South  Carolina.  —  Thompson  v.  Perry,  2  Hill 
Eq.  (S.  Car.)  204,  29  Am.  Dec.  68. 

See  also  cases  cited  in  the  title  Deeds,  vol. 
9,  p.  no,  note;  and  see  the  title  Husband  and 
Wife,  vol.  15,  p.  798. 

A  married  woman  may  execute  a  power 
though  it  is  appendant  and  by  the  execution 
of  it  she  divests  herself  of  an  interest  in  the 
subject-matter.  Doivnes  v.  Tirnperon,  4  R uss. 
334;  Ladd  v.  Ladd,  S  How.  (U.  S.^>  10;  Arm- 
strong v.  Kerns,  6r  Md.  364;  Deffenbaugh  v. 
Harris,  18  W.  N.  C.  (Pa.)  357.  Compare  An- 
trim v.  Buckingham.  Ch.  Cas.  (pt.  i.)  17. 

A  Feme  Covert  Executrix  may  execute  a  power 
to  sell  without  the  consent  of  her  husband. 
Bunce  v.  Vander  Grift,  8  Paige  (N.  Y.)  37. 

Power  of  Leasing.  —  Dowell  t:  Dew,  1  Y.  & 
C.  Ch.  345,  7  Jur.  117. 

Relief  from  Improvident  Execution.  —  Suther- 
land v.  Northmore,  1  Dick.  56. 

6.  May  Appoint  in  Favor  of  Husband.  —  Ned  by 
v.  Nedby,  5  De  G.  iS  Sm.  377;  Neale  v.  Hodg- 
son, 5  B;av.  159;  Antrim  v.  Buckingham,  Ch. 
Cas.  (pt.  i  )  17;  Frederick  v.  Hartwell,  1  Cox 
Ch.  193;  New  v.  Potts,  55  Ga.  420;  Bradish  v. 
Gibbs,  3  Johns.  Ch.  (N.  Y.)  523;  Hoover  v. 
Samaritan  Soc,  4  Whart.  (Pa.)  445.  See  also 
Grigbvf.  Cox,  1  Ves  517;  Wright  v.  Cadogan, 

1  Bro.'P.  C.  (Toml  ed.)486;  Randal  v.  Hearle, 

2  Anstr.  363. 
A  Power  to  Mortgage,  Reserved  to  a  Married 

Woman,  in  respect  to  lands  held  in  trust  for 
her  separate  use,  will  support  a  mortgage  to 
secure  her  husband's  debt.  Leavitt  v.  Pell, 
25  N.  Y.  474,  affirming  27  Barb.  (N.  Y.)  322. 

7.  Power  to  Feme  Sole  Executed  After  Cover- 
ture. --Gould  v.  Gould.  2  Jur.  N.  S.  484;  An- 
trim v.  Buckingham,  Ch.  Cas.  (pt.  i)  17;  New 
v.  Potts,  55  Ga.  420;  Armstrong  v.  Kerns,  61 
Md.  364;  Deffenbaugh  v.  Harris,  18  W.  N.  C. 
(Pa.)  357- 

8.  Peacock  v.  Monk,  2  Ves  191;  Wrights. 
Englefield,  Ambl.  468.  Compare  Antrim  v. 
Buckingham,  Ch.  Cas.  (pi.  i.)  17,  3  Salk.  276, 
Freem.  Ch.  168. 


App.  563;  McCown  v.  Terrell,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  54. 

1.  Donee  of  Absolute  Power  May  Appoint  in  Such 
Shares  as  Another  Shall  Determine. —  1  Sugden 
on  Powers  (3d  Am.  ed.)  216;  White  v.  Wilson, 
1  Drew.  298;  Crooke  v.  Kings  Countv,  97  N. 
Y.  421 ;  Cutting  v.  Cutting,  86  N.  Y.  522 ;  Frear 
v.  Pugsley,  (Supm.  Ct.  Spec.  T.)  9  Misc.  (N. 
Y.)  316.    See  also  Sergison  v.  Sealy,  9  Mod.  390. 

2.  May  Sell  by  Attorney. — Coat<;s  v.  Louis- 
ville, etc.,  R.  Co.,  92  Ky.  263.  Compare  Phil- 
lips v.  Wood,  16  R.  I.  274. 

3.  Ratification.  —  Lake  Shore,  etc.,  R.  Co.  v. 
Hutchins,  37  Ohio  St.  282;  Silverthorn  v.  Mc- 
Kinster,  12  Pa.  St.  67;  Dunn  v  Renick,  40  W. 
Va.  349.  And  see  the  title  Executors  and  Ad- 
ministrators, vol.  ir,  p.  1052. 

4.  See  the  title  Insolvency  and  Bankruptcy, 
vol.  16,  p.  724. 

5.  Married  Women — -England.  —  Burnet  v. 
Mann,  1  Ves.  156;  Southby  v.  Stonehouse,  2 
Ves.  612;  Hales  v.  Margerum,  3  Ves.  Jr.  299; 
Henley  v.  Philips,  2  Atk.  48;  Ross  v.  Ewer,  3 
Atk.  160;  Sawyer  v.  Bletsoe,  2  Vern.  329; 
Ex  p.  Stutely,  1  De  G.  &  Sm.  703;  Thomas  v. 
Jones,  1  De  G.  J.  &  S.  63;  Tavlor  v.  Meads,  4 
De  G.  J.  &  S.  597,  11  Jur.  N.  S.  166;  Nedby  v. 
Nedbv,  5  De  G.  &  Sm.  377;  Lynn  v.  Ashton, 
1  Russ.  &  M.  188  Tamlyn  328;  Wright  v. 
Cadogan,  1  Bro.  P.  C.  (Toml.  ed.)  486;  Neale 
v.  Hodgson,  5  Beav.  159;  Inman  v.  Whitley, 
7  Beav.  337;  Du  Hourmelin  7.  Sheldon,  19 
Beav.  389;  Wood  v.  Wood,  L.  R.  10  Eq.  220; 
Bishop  v.  Wall,  3  Ch.  D.  194;  In  re  Cardross, 
7  Ch.  D.  728;  In  re  D'Angibau  Andrews, 
15  Ch.  D.  228;  Green  v.  Campbell,  8  L.  J.Ch. 
172;  Noble  v.  Willock,  L.  R.  8  Ch.  778;  Guise 
v.  Small,  1  Anstr.  277;  Brewer  v.  Swirles,  2 
Smale  &  G.  219,  18  Jur.  1069. 

Alabama.  —  Pullam  v.  State,  78  Ala.  33. 

Georgia.  —  Wayne  v.  Myddleton,  2  Ga.  383; 
New  v.  Potts,  55  Ga.  420;  Banks  v.  Sloat.  69 
Ga.  330. 

Kentucky.  —  Ford  v.  Ford,  2  Duv.  (Ky.)  418. 

Maryland.  —  Tyson  v.  Tvson,  31  Md.  134; 
Schley  v.  McCeeney,  36  Md.  266;  Nevin  v. 
Gillespie,  56  Md.  320;  Bouldin  r.  Reynolds, 
58  Md.  491. 

Massachusetts.  —  Cranston  v.  Crane,  97  Mass. 
459,  93  Am.  Dec.  106. 

Missouri.  —  Clatiin  v.  Van  Wagoner,  32  Mo. 
252. 

New  York.  —  Bradish  v.  Gibbs,  3  Johns.  Ch. 
(N.  Y.)  523;  Hicks  v,  Cochran,  4  Edw.  (N.  Y.) 
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rule  does  not  apply,  however,  where  the  provisions  of  the  instrument  creat- 
ing the  power  are  inconsistent  with  the  exercise  of  the  power  during  the  sub- 
sequent coverture.1  The  execution  of  a  power  by  a  married  woman  must,  as 
a  general  rule,  be  by  acts  strictly  pursuing  the  power,2  and  when:  the  execu- 
tion of  the  power  is  limited  in  time  to  an  intended  coverture,  it  cannot  be 
executed  after  coverture. :t  Where  there  are  no  restrictions  upon  the  manner 
in  which  a  power  of  appointment  is  to  be  executed,  a  married  woman  may 
execute  it  by  a  writing  in  the  nature  of  a  will;  4  and  the  statutory  prpvisions 
that  a  general  devise  or  bequest  by  the  donee  of  an  absolute  power  of  dispo- 
sition shall  operate  as  an  execution  of  the  power  applies  to  wills  of  married 
women.5 

g.  INFANTS.  —  An  infant  may  execute  a  mere  naked  or  collateral  power. 
Thii  rule  is  based  on  the  principle  that  the  infant  in  executing  the  power  is  a 
mere  conduit  pipe,  as  it  is  termed,  of  the  will  of  the  donor,  so  that  where  the 
estate  is  created  by  the  execution  of  the  power,  the  infant  is  merely  the 
instrument  by  whose  hands  the  donor  acts.6  So  it  seems  that  an  infant  may 
execute  a  power  in  gross  the  execution  of  which  cannot  affect  any  interest 
which  he  may  have  in  the  subject-matter  thereof.'  The  better  rule  seems  to 
he  that  an  infant  cannot  execute  a  power  appendant  or  coupled  with  an  inter- 
est, through  the  execution  of  which  he  may  divest  himself  of  an  interest  in 
the  subject-matter.*  though  it  has  been  held  in  a  comparatively  recent  Eng- 
lish case  that  an  infant  should  be  allowed  to  exercise  even  such  a  power  where 
an  intention  on  the  part  of  the  donor  appears  in  the  instrument  creating  the 
power  that  it  should  be  exercisable  during  the  minority  of  the  donee.9 

//.  INSANE  PERSONS.  —  Insane  persons  cannot  execute  powers. 10  Under 
the  English  Lunacy  Act  the  court  may  authorize  the  committee  of  a  lunatic 
to  exercise  a  power  of  sale  conferred  upon  the  lunatic  to  whom  was  given  a 
life  estate  in  the  subject-matter  of  the  power. 11 

3.  Instrument  Executing  Power  —  a.  In  General.  —  No  special  mode  is 
necessary  for  executing  a  power  unless  there  is  a  special  provision  in  regard 
thereto  in  the  instrument  creating  the  power.  In  the  absence  of  such  pro- 
vision, the  power  may  be  executed  by  deed,  will,  or  other  simple  writing 
sufficient  as  regards  the  subject-matter. 12    Thus,  where  a  general  power  of 

1.  Gould  v.  Gould,  2  Jur.  N.  S.  484.  In  King  v.  Bellord,  1  Hem.  &  M.  343,  an  in- 

2.  Following  Power.  —  Ross  v.  Ewer,  3  Atk.  fant  to  whom  property  was  devised  in  trust 
160    Burnet  v.  Mann,  i  Ves.  157.  with  power  of  sale  was  held  to  be  incapable 

3.  Holliday  v.  Overton.  14  Beav.  467,  affirmed  of  executing  the  power,  which  involved  dis- 
16  Jur.  751;  Willock  v.  Noble,  L.  R.  7  H.  L.  creiion  as  to  the  expediency,  time,  and  man. 
580;  Burnham  v.  Bennett,  2  Coll.  Ch.  Cas.  260,  ner  of  sale. 

9  Jur.  888,  1  De  G.  &  Sm.  513;  Horseman  v.  Beneficial  Powers  Cannot  Be  Executed  by  Infants. 

Abbey,  1  Jac.  &  W.  381;  Morris  v.  Howes,  4  — Thompson  v.  Lyon,  20  Mo.   155,  61  Am. 

Hare  599.  10  Jur.  q55.  Dec.  599. 

4.  Execution  by  Will.  —  Sawyers.  Bletsoe,  2  An  Infant  Cannot  Exercise  a  Power  over  Per- 
Vern.  329.  sonal  Property  which  goes  to  defeat  his  interest 

5.  Thomas  v.  Jones,  1  Da  G.  J.  &  S.  63,  9  therein.    In  re  Armit,  Ir.  R.  5  Eq.  352. 

Jur.  N.  S.  161;  Bernard  v.  Minshull,  Johns.  Protection  Afforded  to  Bona  Fide  Purchasers. — If 

Ch.  (Eng.)  276,  5  Jur.  N.  S.  931;  Thomas  v.  an  in  fant  exercises  a  power  of  appointment  by 

Joies,  2  Johns.  &  H.  475,  8  Jur.  N.  S,  1124.  conveying  land,  a  court  of  equity  will  not  in- 

See  also  Willock  v.  Noble,  L.  R.  7  H.  L.  580.  terfere  against  a  purchaser  for  a  valuable  con- 

6.  Infants. —  Hearle  v.  Greenbank.  1  Ves.  sideration  without  notice.  Thompson  z .  Lyon, 
298,  3  Atk.  69;;  Kings'.  Bellord,  t  Hem.  &  M.  20  Mo.  155,  6r  Am.  Dec.  599. 

343;  In  re  D'Angibau,  15  Ch.  D.  228;  Thomp-  9.  Intention  of  Donor  Held  to  Control.  —  In  re 

son  v.  Lyon,  20  Mo.  155,  61  Am.  Dec.  599;  Cardross,  7  Ch.  D.  728.    See  also  Hill  v.  Clark, 

Sheldon  v.  Newton,  3  Ohio  St.  494;  Hill  v.  4  Lea  (Tenn.)  405,     Compare  In  re  Armit,  Ir. 

Clark,  4  Lea  (Tenn.)  405.  R.  5  Eq.  352 

7.  Power  in  Gross.  —  In  re  D'Angibau,  15  Ch.  10.  Insane  Persons. —  Morgan  v.  Annis,  3  De 
D.  228.  See  also  Strong  v.  Wilkin,  1  Barb.  G.  &  Sm.  461.  See  also  Price  v.  Rerrington, 
Ch  (N.  Y.)  9.  7  Hare  394;  Affleck  v.  Affle:k,  3  Smale  &  G. 

8.  Powers  Appendant.  —  Hearle  v.  Greenbank,  394. 

3  Atk.  695,  r  Ves.  298;  Hill  v.  Clark,  4  Lea  11.  In  re  X,  (1894)  2  Ch.  41 

(Tenn.)  405.    Compare  Hollingshead  v.   Hoi-  12.  Character  and  Form  of  Instrument  —  Eng. 

lingshead,  cited  in  Coventry  v.  Coventry,  2  land.  —  Eaton  7/  Smith,  2  Beav.  236;  Proby  v. 

P.  Wms.  229.  Landor,  28  Bea/.  504,  6  Jur.  N.  S.  1278;  Mel- 
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disposition  over  the  reversion  is  given  to  the  life  tenant  of  real  estate,  it  may 
be  exercised  by  a  deed  executed  and  delivered  during  his  life.1  So  a  general 
power  of  appointment  may,  in  the  absence  of  restrictions  in  the  instrument 
creating  the  power,  be  executed  by  will.2  Any  words  indicating  an  intention 
to  exercise  the  power  will  have  that  effect;3  and  on  the  other  hand,  effect  as 
an  execution  will  not  be  given  to  an  instrument  against  the  intent  of  the 
donee.4  Mere  acts  of  ownership  by  the  donee  over  the  subject-matter  of  a 
general  power  of  appointment  will  not  operate  as  an  appointment  in  his  own 
favor.5 

statute  of  Frauds.  —  Where  the  legal  title  is  vested  in  trustees  with  general 
power  to  a  donee  to  appoint  to  uses,  the  power  need  not  be  executed  by  deed, 
but  a  simple  note  in  writing  may  operate  as  a  valid  execution.6  Where,  how- 
ever, the  title  to  real  estate  is  vested  in  a  trustee  to  whom  a  power  of  disposal 
is  also  given,  the  execution  of  the  power,  in  order  to  vest  title  in  the  appointee, 
must  be  declared  by  some  memorandum  in  writing  which  will  satisfy  the 
statute  of  frauds;  7  and  where  a  mere  naked  power  of  sale,  over  real  estate  is 
given  to  an  executor,  a  parol  sale  is  ineffectual,  by  reason  of  the  statute  of 
frauds,  as  an  execution  of  the  power.8 

By  Mortgage. — A  general  power  of  appointment  may  be  executed  by  a 
mortgage,  which  will  be  operative  to  the  extent  of  the  interest  of  the  mort- 
gagee.9   The  mortgage,  however,  will  operate  as  an  execution  of  the  power 


ler  Minet,  Tamlyn  481;  Tomlinson  v.  Digh- 
ton,  1  P.  Wms.  149,  1  Salk.  239,  10  Mod.  31; 
Martin  v.  Kelso,  5  W.  R.  440;  Irwin  v.  Irwin, 

10  I  r.  Ch.  29. 

Illinois.  —  Fairman  v.  Beal,  14  111.  244; 
Christy  v.  Pulliam,  17  111.  59. 

New  Jersey.  —  McFadden  v.  Drake,  79  Pa. 
St.  473. 

Pennsylvania.  —  Yard  v.  Pittsburgh,  etc.,  R. 
Co  ,  131  Pa.  Si.  205. 

The  Execution  of  a  Bond  by  the  donee  of  a 
power  of  appointment  in  favor  of  the  object 
thereof  operates  as  an  exercise  of  that  power. 
Burke  v.  Lambert,  15  W.  R.  913.  See  also 
Coffin  :\  Cooper,  2  Drew.  &  Sm.  365;  Palmer 
v.  Locke,  15  Ch.  D.  294. 

The  Assignment  of  a  Note  Without  Considera- 
tion has  been  held  to  be  an  execution  of  a 
power  of  absolute  disposition  by  a  person 
having  a  life  interest  in  the  note.  Tower  v. 
Hartford,  115  Ind.  186. 

Execution  by  Check  or  Letter  Held  Good.  — 
Brodrick  v.  Brown,  1  Kay  &  J.  328. 

Gift  of  Personalty.  —  Farington  v.  Parker,  L. 
R.  4  Eq.  116;  Ewing  v.  Handley,  4  Litt.  (Ky.) 
346,  14  Am.  Dec.  140. 

By  Indorsement  of  Note. —  Claflin  v.  Van 
Wagoner,  32  Mo.  252. 

Claim  to  Proceeds  of  Land  Taken  under  Eminent 
Domain.  —  Divis  v.  Badlam,  165  Mass.  248. 

Petition  or  Bill.  —  Holloway  v.  Clarkson,  2 
Hare  521,  6  Jur.  923;  Fortescue  v.  Gregor,  5 
Ves.  Jr.  553;  Allen  v.  Papworth,  1  Ves.  163; 
Irwin  v.  Farrer,  19  Ves.  Jr.  86. 

Revocation  and  Appointment  to  New  Uses  by 
One  Instrument.  —  Hoover  v.  Samaritan  Soc, 
4  Whart.  (Pa.)  445- 

Instructions  to  Solicitor.  —  Hawke  v.  Hawke, 
26  VV.  R.  93 

Recitals  as  to  Execution  of  Power.  —  Lees  v. 
Lees,  Ir.  R.  5  Eq.  549,  Skipwith  v.  Shirley, 

11  Ves.  Jr.  64,  8  Rev.  Rep.  86;  Dyne  v.  Cos- 
tabadie,  I  Eq.  R.  116. 

Power  of  Appointment  over  Stock  —  Taking 


Transfer  into  Donee's  Own  Name  as  Execution  of 
Power  for  Her  Benefit.  —  Marler  v.  Tommas,  L. 
R.  17  Eq  8;  Reiih  v.  Seymour,  4  Russ.  263. 

1.  Benesch  v.  Clark,  49  Md.  497. 

2.  General  Power  of  Appointment  Executed  by 
Will.  —  Burnet  v.  Mann,  1  Ves.  156;  Edwards 
v.  Edwards,  3  Madd.  197;  Roscommon  v. 
Fowke,  4  Bro.  P.  C.  523;  New  r.  Potts,  55  Ga. 
420;  Burbank  v.  Sweeney.  161  Mass.  4qo; 
Cueman  v.  Broadnax,  37  N.  J.  L.  50S.  See 
also  Kibler  v.  Miller,  57  Hun  (N.  V.)  14 

3.  Any  Words  Indicating  Intention  Sufficient. 
—  Armytage  v.  Armytag^,  1  Y.  &  C.  Ch.  461. 
6  Jur.  790;  Poulson  v.  Wellington,  2  P.  Wms. 
533;  Wilson  v.  Piggott,  2  Ves.  Jr.  351,  2  Rev. 
Rep.  246;  Bailey  v.  Hughes,  19  Beav.  169; 
In  re  Cruddas,  (1900)  1  Ch.  730;  Burke  v.  Lam- 
bert. 15  W.  R,  913;  In  re  Bennett.  10W  R.  331. 

Expression  of  Future  Intent  Not  Sufficient.  — 
Mitchell  v.  Denson,  29  Ala.  327,  65  Am.  Dec. 
403. 

4.  Langley  v.  Brown,  2  Atk.  199:  Cox  v. 
Chamberlain,  4  Ves.  Jr.  631,  4  Rev.  Rep.  311; 
Langslow  v.  Langslow,  21  Beav.  552,  2  Jur. 
N.  S.  1057;  Miller  v.  Gulson,  13  L  R.  Ir.  408; 
L'Estrange  v.  L'Estrange  25  L..  R.  Ir  399, 
Garth  v.  Townsend,  L.  R.  7  Eq.  220;  In  re 
Jack.  (1899)  1  Ch.  374 

5.  Renewal  of  Lease  by  Tenant  for  Life  Not 
Appointment  in  His  Own  Favor.  —  Brookman  v. 
Hales,  2  Yes  &  B.  45,  13  Rev.  Rep.  9. 

6.  Simple  Note  in  Writing.  —  Cueman  », 
Broadnax.  37  N.  J.  L.  508. 

7.  Writing  Satisfying  Statute  of  Frauds. — 
Ames  v.  Scudder,  83  Mo.  189,  affirming  11  Mo. 
App.  168. 

8.  Parol  Sale  Insufficient.  —  Perkins  v.  Pies- 
nell,  100  N  Car.  220.  See  also  Giover  v. 
Huckins,  26  Mich.  476.  Compare  Silverlhorn 
v.  McKinster,  12  Pa.  St  67.  See  generally  the 
title  Statute  of  Frauds. 

9.  Mortgage.  —  Hicks  v.  Ward,  107  N.  Car. 
392;  Lancaster  v.  Dolan,  1  Rawle  tPa.)  231,  18 
Am.  Dec.  625. 
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only  to  the  extent  of  the  mortgagee's  interest,  leaving  the  equity  of  redemp- 
tion or  surplus  as  though  the  power  were  undisposed  of;'  but  where  the 
mortgage  also  contains  limitations  over  of  the  surplus,  after  the  satisfaction 
of  the  debt  secured,  it  will  operate  as  a  complete  execution  of  the  power  so 
as  to  defeat  limitations  over  in  default  of  an  exercise  of  the  power.2 

b.  Restrictions  as  to  Instrument  of  Execution  —  (i)  In  General. 
—  Where  the  instrument  creating  the  power  expressly  restricts  the  execution 
of  the  power  to  a  particular  instrument,  such  restriction  must  be  complied 
with.3  Thus,  a  power  which  requires  that  it  shall  be  executed  by  deed  can 
be  executed  only  by  a  deed,  and  cannot  be  executed  by  a  will ;  4  and  a  power 
to  be  executed  by  a  will  must  be  executed  by  will.5 

(2)  Instrument  in  Writing.  —  Where  the  power  is  to  be  exercised  by  a 
writing  or  an  instrument  in  writing,  it  may  be  exercised  by  a  will  executed 
with  the  required  formalities.6 

(3)  Writing  in  Nature  of  or  Purporting  to  Be  Will.  —  Instruments  cre- 
ating powers  of  appointment  often  provide  for  their  execution  by  will  or 
instrument  in  the  nature  of  or  purporting  to  be  a  will.  In  such  instances  a 
distinction  is  drawn  between  a  will  and  such  an  instrument,  and  the  execution 
of  such  powers  by  instruments  of  a  testamentary  character,  though  invalid  as 
wills,  has  been  sustained.' 

c.  Implied  Restriction  to  Execution  by  Will.  —  The  question 
whither  the  instrument  creating  the  power  restricts  the  execution  of  the 
po.ver  to  an  execution  by  will  is,  of  course,  a  matter  of  construction.  Such  a 
restriction  has  been  held  to  arise  by  implication,8  as  where  a  life  estate  in  the 
subject-matter  of  the  power  was  given  to  the  donee  with  power  afterwards 
to  leave  it  to  whom  she  pleased,9  or  to  will  it;  10  but  where  power  is  given  to 
a  life  tenant  at  his  death  or  then  to  dispose  of  the  property,  the  execution  of 
the  power  is  not  by  implication  restrained  to  a  will,11  though  in  some  cases  a 


1.  Perkins  v.  Walker,  1  Vern.  97;  Thcrne  v. 
Thorne,  1  Vern.  141;  Eyton  v.  Knighi,  2  Jur. 
8;  Heaiher  v.  O'Neil,  2  De  G.  &  J.  399,  4  Jur. 
N  S.  957;  Whkbread  v.  Smith,  3  De  G.  M.  & 
G.  727,  18  Jur.  475.  See  also  Hicks  :>.  Ward, 
107  N.  Car.  392. 

2.  Jackson  v.  Innes,  1  Bligh  104,  20  Rev. 
Rep  45;  Anson  v.  Lee,  4  Sim.  364;  Thorne  v. 
Thorne,  i  Vern.  141;  Perkins  v.  Walker,  1 
Vern.  97,  note;  Barnett  ».  Wilson,  2  Y.  &  C. 
Ch.  407,  7  Jur.  593;  Hicks  v.  Ward,  107  N. 
Car.  392.  See  also  Fitzgerald  v.  Fauconberge, 
Fitzg  207. 

3.  Restrictions  as  to  Instrument  of  Execution. 

—  Sjckelt  Wray,  4  Bro.  C.  C.  483;  Fairman 
v.  Besl,  14  111  244. 

4.  Restriction  to  Execution  by  Deed.  —  Bush  ell 
v.  Bushell,  1  Soli  &  Lei.  96,  9  Rev.  Rep.  21; 
Darlington  v.  Pulteney,  1  Cowp.  260:  Toilet  v. 
Toilet,  2  P.  Wms.  489;  Shore  v.  Shore,  21  Ont. 
54;  Harker  v.  Elliott,  3  Harr.  (Del.)  51;  Fair- 
man  v.  Beal,  14  111.  244;  Henderson  v.  Black- 
burn, 104  111.  227,  44  Am.  Rep.  780;  John  v. 
Bradbury,  97  Fnd.  263;  Slifer  v.  Beates,  9  S. 
&  R.  (Pa.)  166. 

Bond  as  Deed.  —  Dillon  v.  Grace,  2  Sch.  & 
Lef.  456. 

5.  Restriction  to  Execution  by  Will  —  Eng- 
land. —  Majoribanks  v.  Hovenden,  Drury  t. 
Sug.  11,  6  Ir.  Eq.  238  Patch  v.  Shore,  2  Drew. 
v.  Sm.  589.  9  Jur.  N.  S.  63;  Hougham  v.  Sandys, 
2  Sim.  95;  Paul  v.  Hewetson,  2  Myl.  &  K.  434. 
Compare  Sneed  r.  Sneed,  Ambl.  64. 

United  States.  —  Markoe  v.  Maxcy,  5  Cranch 
(C.  C.)  306. 

Georgia.  —  Weeks  v.  Sego,  9  Ga.  200. 


Illinois.  —  Fairman  v.  Beal,  14  III.  244. 

Maryland.  —  Wilks  v.  Burns,  60  Md.  64. 

Rhode  Island. — Moore  v.  Dimond,  5  R.  I.  121. 

South  Carolina.  —  Bentham  Smith,  Cheves 
Eq.  (S.  Car.)  33.  34  Am.  Dec.  599. 

Vhginia.  —  Gaskins  v.  Finks,  90  Va.  384. 

Compare  Hume  v.  Randall,  141  N.  Y.  499, 
reversing  65  Hun  (N.  Y.)  437. 

6.  Instrument  in  Writing  Includes  Will.  — 
Taylor  v.  Meads,  4  De  G.  J.  &  S.  597,  n  Jur. 
N.  S.  166;  Buckell  v.  Blenkhorn,  5  Hare  131; 
West  v.  Ray,  Kay  385;  Collard  v.  Sampson, 
16  Beav.  543;  Turner  v.  Turner,  21  L.  ].  Ch. 
843;  Roscommon  c.  Fowke,  6  Bro.  P.  C. 
(Toml.  ed.)  158;  Orange  v.  Pickford,  4  Drew. 
363,  4  Jur.  N.  S.  649;  Smith  v.  Adkins,  L.  R. 
14  Eq.  402;  Heath  v.  Withington,  6  Cush. 
(Mass.)  497. 

7.  Writing  in  Nature  of  Will.  —  Olivet  v. 
Whitworth,  82  Md.  258;  Heath  v.  Withington, 
6  Cush. '(Mass.)  497  ;  Welch  v.  Henshaw,  170 
Mass.  409,  64  Am.  St.  Rep.  309;  Barnes  v. 
Irwin,  2  Dall.  (Pa.)  199,  1  Am.  Dec.  378,  1 
Yeates  (Pa.)  221.  Compare  Gullan  v.  Grove,  26 
Beav.  64. 

8.  Implied  Restriction  to  Execution  by  Will.  — 
Btown  v.  Chambers,  Hayes  Exch.  597;  In  re 
Flower,  34  W.  R.  149. 

9.  "To  Leave "  After  Life  Estate.  —  Doe  *. 
Thorlev,  10  East  438;  Walsh  v.  Wallinger,  2 
Russ.  &  M.  78;  Moore  v.  Ffolliot,  19  L.  R.  Ir. 
499 

10.  To  "  Will."  —  Paul  v.  Hewetson,  2  Myl. 
&  K.  434- 

11.  Power  of  Disposition  at  Death.  —  Ex  p. 

Williams,  1  Jac.  &  W.  89;  Humble  v.  Bow. 
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power  to  a  life  tenant  to  dispose  of  the  reversion  "at  her  death"  has  been 
held  to  be  restrained  to  a  disposition  by  will.1 

d.  Restrictions  as  to  Formalities  in  Execution  —  (i)  In  General. 
—  Where  the  instrument  creating  the  power  provides  that  the  instrument 
executing  the  power  shall  be  executed  with  prescribed  formalities,  such 
requirements  must  be  complied  with.*  Where  the  power  is  to  be  by  one  of 
two  instruments,  formalities  prescribed  for  executing  the  one  are  not  neces- 
sarily applicable  to  or  required  for  executing  the  other.3 

(2)  Formal  Execution  of  Wills.  —  Where  the  power  is  to  appoint  by  will, 
the  will  must  be  executed  with  the  formalities  required  for  wills  generally,4 
and  where  the  will  is  to  pass  lands  by  virtue  of  a  power,  it  must  be  executed 
with  the  formalities  necessary  for  a  devise  of  land;5  but  if  the  power  is  to 
appoint  by  will  both  real  and  personal  estate,  a  will  executed  with  the  formali- 
ties necessary  to  pass  personal  property  will  be  good  as  to  the  personalty 
though  insufficient  as  to  the  real  estate.6 

(3)  Delivery.  —  Where  the  power  is  to  be  executed  by  an  instrument  signed, 
sealed,  and  "  delivered,"  etc.,  a  will  duly  signed,  sealed,  etc.,  and  duly  pub- 
lished, acknowledged,  and  declared  in  such  manner  as  to  be  equivalent  to 
delivery  will  operate  as  an  execution  of  the  power.7 

(4)  Signature.  —  Where  the  power  is  to  be  executed  by  an  instrument 
signed  or  under  the  hand  of  the  donee,  an  unsigned  paper,  though  in  the 
handwriting  of  the  donee,  will  not  operate  as  an  execution;8  and  a  provision 
that  the  signature  is  to  be  in  the  presence  of  a  witness  must  be  complied 
with.9 

(5)  Seal.  —  Where  the  instrument  creating  the  power  requires  execution 
by  an  instrument  under  seal,  the  power  cannot  be  executed  by  an  instru- 
ment not  under  seal;  10  and  in  such  a  case  a  will  not  under  seal  is  not  a  valid 


man,  47  L.  J.  Ch.  62  (executed  by  deed);  Fair- 
man  i'.  Beal,  14  111.  244;  Christy  v.  Pulliam,  17 
111,  59  (by  deed);  Benesch  v.  Clark,  49  Md.  497 
(by  deed):  McCrory's  Estate,  30  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  321.  See  also  Pulliam  v.  Christy, 
19  111.  331.  Compare  In  re  Fowler,  34  W.  R. 
149. 

In  Anonymous,  Leon.(pt.  iii.)  71,  the  devise 
was  of  lands  to  the  wife  for  life,  "  and  after 
her  decease  she  to  give  the  same  to  whom  she 
will."  She  made  a  grant  of  the  reversion, 
and  it  was  held  to  be  a  good  execution  of  the 
power.  See  also  Tomlinson  v.  Dighton,  1  P. 
Wins.  149,  1  Comyns  194. 

1.  Such  Power  Can  Be  Executed  by  Will  Only. 

—  Porier  v.  Thomas,  23  Ga.  472;  Weir  v. 
Smith,  62  Tex.  1. 

2.  Restrictions  as  to  Formalities  in  Execution. 

—  Barretto  v.  Young,  (1900)  2  Ch.  339.  See 
also  Wainwright  v.  Low,  57  Hun  (N.  Y.)  386. 

3.  Liability  of  Alternative  Performance.  — 
Schley  v.  McCeney,  36  Md.  266;  Olivet  v. 
Whitworth,  82  Md.  258;  Haslen  v.  Kean, 
Term  (4  N.  Car.)  279,  7  Am.  Dec.  718;  Hack- 
er's Appeal,  121  Pa.  St.  192;  Crosby  v.  Huston, 
1  Tex.  203;  Shearman  v.  Hicks,  14  Gratt. 
(Va.)  96. 

4.  Formal  Execution  of  Will. — Wilkes  v. 
Holmes,  9  Mod.  485;  Re  Daly,  25  Beav.  456, 
4  Jur.  N.  S.  525;  Sanders  v.  Franks,  2  Madd. 
147;  Wilkins  v.  Charreiton,  22  W.  R.  598; 
Blount  v.  Walker,  28  S.  Car.  545. 

When  a  power  to  a  married  woman  to  ap- 
point prescribes  that  it  may  be  executed  by 
will  executed  according  to  law,  ii  is  not 
necessary  that  the  donee  should  execute  it  ac- 
cording to  the  law  governing  the  wills  of 


married  women  in  particular.  Schley  v.  Mc- 
Ceney, 36  Md.  266. 

5.  Marlborough  v.  Godolphin,  2  Ves.  76.; 
Longford  v.  Eyre,  1  P.  Wms.  742;  Wagstaff  v. 
Wagstaff,  2  P.  Wms.  258;  Wilkes  v.  Holmes, 
9  Mod.  485.  Compare  Jones  v. Clough,  2  Ves.  365. 

6.  Duff  v.  Dalzell,  1  Bro.  C.  C.  147. 

7.  Delivery.  —  Smith  v.  Adkins,  L.  R.  14  Eq. 
402.  See  also  Mason  v.  Hey  wood,  7  L.  J.  Ch. 
145- 

8.  Signing.  —  Ross  v.  Ewer.  3  Atk.  156; 
Straut  v.  Conklin,  (Supm.  Ct.  Spec.  T.)  2  Code 
Rep.  (N.  Y.)  18. 

9.  Simeon  v.  Simeon,  4  Sim.  555. 

10.  Seal. —  Martin  v.  Mitchell,  2  Tac.  &  W. 
425;  Blockvill  v.  Ascot,  3  Eq.  Cas.  Abr.  659; 
Dormer  v.  Thutland,  2  P.  Wms.  506;  Ross  v. 
Ewer,  3  Atk.  156;  MacAdam  v.  Logan,  3  Bro. 
C.  C.  310.  See  also  Goldsworthy  v.  Ciossley, 
4  Hare  140;  Osl  orne  v.  Tunis.  25  N.  J.  L.  634. 
Compare  In  re  Jennings,  8  Ir.  Ch.  421. 

Sealing  Codicil  Ratifying  Will.  —  A  power  co 
appoint  by  writing  under  seal,  in  the  presence 
of  two  or  more  witnesses,  is  well  executed  by 
a  testamentary  writing,  not  sealed  or  atiested, 
but  which  is  ratified  by  a  codicil,  on  a  separate 
paper,  relating  to  the  testatrix's  own  property, 
duly  sealed  in  the  presence  of  witnesses. 
Porter  v.  Turner,  3  S.  &  R.  (Pa.)  108. 

Sufficiency  of  Seal.  —  A  stamp  has  been  held 
to  be  equivalent  to  a  seal  in  the  execution 
by  will  of  a  power  which  requires  sealing. 
Sprange  v.  Barnard,  2  Bro.  C.  C.  585.  And  in 
Hacker's  Appeal,  121  Pa.  St.  192,  a  dash  about 
one-sixteenth  or  one-eighth  of  an  inch  long 
was  held  to  be  a  sufficient  seal.  See  generally 
the  title  Seals. 
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execution  of  the  power.1 

The  English  Wills  Act  (i  Vict.  c.  26,  §  10)  provides  that  every  will  executed 
in  the  manner  therein  before  required  shall,  so  far  as  respects  the  execution 
and  attestation  thereof,  be  a  valid  execution  of  a  power  of  appointment  by  will, 
notwithstanding  it  shall  have  been  expressly  required  that  a  will  made  in 
exercise  of  such  power,  should  be  executed  with  some  additional  or  other  form 
of  execution  or  solemnity.  It  was  at  first  held  that  this  statute  applied  where 
the  power  was  to  be  executed  by  a  writing  under  seal,  and  that  a  will  so  exe- 
cuted, though  not  under  seal,  was  a  valid  execution  of  the  power.3  In  a 
later  case,  however,  this  decision  was  disapproved,  and  it  was  held  that  the 
statute  applied  only  where  the  power  was  expressly  to  appoint  by  will,  and 
that  though  a  power  to  appoint  by  writing  could  be  executed  by  will,  yet 
when  so  required  by  the  instrument  creating  the  power  the  will  must  be 
sealed.3 

e.  Attestation  of  Witnesses.  —  A  very  common  restriction  is  that  the 
instrument  creating  the  power  shall  be  witnessed  in  a  certain  manner,  and 
the  courts  have  not  hesitated  to  declare  ineffectual  instruments  attempting  to 
execute  powers  when  this  restriction  was  not  complied  with,*  as  where  the 
instrument  was  not  witnessed  by  the  required  number  of  persons,5  or  where 
the  witnesses  were  not  of  the  required  character.6 

Attestation  Clause.  —  The  earlier  English  cases  required  an  attestation  clause 
which  should  show  the  observance  of  all  the  particulars  required  with  regard 
to  the  execution  of  the  power,  and  where  it  was  required  that  the  will  or 
other  instrument  executing  the  power  should  be  signed  and  published  in  the 
presence  of  and  attested  by  witnesses,  it  was  held  that  the  attestation  clause 
must  show  that  the  donee  signed  in  the  presence  of  the  witnesses;7  but  it 
was  held  not  to  be  necessary  in  the  attestation  clause  to  wills  to  embody  a 
recital  as  to  publication,  though  the  power  was  to  be  executed  by  a  will 
signed  and  published  in  the  presence  of  and  attested  by  witnesses.8  By  a 
later  case  in  the  House  of  Lords,  however,  the  rule  was  established  that  if 
de  facto  the  power  was  properly  executed,  and  the  witnesses  show  that  it  was 
so  executed,  and  they  have  simply  signed  their  names  as  witnesses,  no 
memorandum  or  attestation  is  necessary,  especially  where  in  the  body  of  the 
instrument  executing  the  power  there  are  recitals  as  to  an  observance  of  the 
required  particulars;  and  it  was  attempted  to  distinguish  the  earlier  cases  in 
part  on  the  ground  that  the  attestation  clause  actually  used,  being  special, 
and  failing  to  recite  all  of  the  necessary  particulars  as  to  execution,  under  the 
rule  as  to  exclusio  unins,  necessarily  excluded  the  particulars  not  recited.9 

1.  Taylor  v.  Johnson,  2  P.  Wms.  506;  Pep-  7.  Attestation  Clause. —  Moodie  v  Reid,  1 
per's  Will,  1  Pars.  Eq.  Cas.  (Pa.)  436.  Madd.  515;  Wright  v.  Barlow,  3  M.  &  S.  512; 

2.  Buclcell  v.  Blenkhorn,  5  Hare  131.  See  Waterman  v.  Smith,  g  Sim.  629.  See  also 
also  Collard  v.  Sampson,  16  Beav.  543,  4  De  Wright  v.  Wakeford,  17  Ves.  Jr.  454;  Allen  v. 
G.  M.  &  G.  224,  17  Jur.  641.  Bradshaw,  1  Curt.  Ecc.  no. 

3.  West  v.  Ray,  Kay  385,  disapproving  Buckell  In  M'Queen  v.  Farquhar,  11  Ves.  Jr.  467,  8 
v.  Blenkhorn,  5  Hare  131.  See  also  Taylor  v.  Rev.  Rep.  212,  where  the  power  of  appoint- 
Meads,  4  De  G.  J.  &  S.  597,  n  Jur.  N.  S.  166.  ment  was  by  deed,  signed  and  sealed  in  the 

4.  Attestation  of  Witnesses. —  Burnham  v.  presence  of  witnesses,  the  attestation  applying 
Bennett,  1  De  G.  &  Sm.  513;  Stanhope  v.  Keir,  only  to  sealing  and  delivery,  though  the  deed 
2  Sim.  &  St.  37;  Sergeson  v.  Sealey,  2  Atk.  414;  purported  to  be  signed,  sealed,  and  executed, 
Ross  v  Ewer,  3  Atk.  156;  Hopkins  v.  Myall,  2  it  was  presumed  that  the  signature  was  in  the 
Russ.  &  M.  86;  Thackwell  v.  Gardiner.  5  De  presence  of  the  witnesses. 

G.  &  Sm.  58,  16  Jur.  588;  Hughes  v.  Wells,  9  8.  Recital  as  to  Publication  Unnecessary. — 

Hare  749,  16  Jur.  927;    Barretto  v.  Young,  Vincent  v.  Sodor,  4  De  G.  &  Sm.  294,  15  Jur. 

(1900)2  Ch.  339;  O'Callaghan  v.  Comyn,  LI.  365;  Re  Wrey,  17  Sim.  201;  Mackinley  v.  Sison, 

&  G.  I.  Plunk.  484;  Breit  v.  Yeaton,  101  111.  8  Sim.  561,  1  Jur.  558;  Bartholomew  v.  Harris, 

242;  Yeaton  v.  Yeaton,  4  111.  App.  579;  Wain-  15  Sim.  78;  Warren  v.  Posileth waite,  2  Coll. 

wright  v.  Low,  132  N.  Y.  313.  Ch.  Cas.  108,  9  Jur.  7.21.     Compare  Stanhope  v. 

5.  Bainbridge  v.  Smith  8  Sim.  86.  Keir.  2  Sim.  &  St.  37. 

6.  Moniague  v  Bathen.  8  Ch.  Cas.  (pt.  iii.)  9.  Later  English  Doctrine.  —  Burdett  v.  Doe, 
55;  Kibbet  v.  Lee,  Hob.  312;  Doe  v.  Keir,  4  10  CI.  &  F.  340;  Newton  v.  Ricketts,  9  H.  L. 
M.  &  R.  joi.  Cas.  262,  7  Jur.  N.  S.  953. 
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This  doctrine  has  been  followed  in  the  United  States.1 

f.  Wills  Executed  Prior  to  Creation  of  Power.  —  In  the  absence 
of  statutory  provisions,  a  will  disposing  of  all  the  testator's  estate  over  which 
he  has  any  power  of  appointment  will  not  operate  as  an  exercise  of  a  subse- 
quently created  power.*  But  where  the  testator,  by  codicil  dated  after  the 
instrument  creating  the  power,  expressly  ratifies  and  republishes  the  will, 
except  as  modified  by  the  codicil,  this  makes  the  whole  will  speak  from  the 
date  of  the  codicil,  and  the  will  itself  may  operate  as  an  execution  of  a  power 
created  after  its  date.3 

Under  the  English  Wills  Act  (i  Vict.,  c.  26,  24,  27),  providing  that  a  general 
devise  or  bequest  shall  operate  to  pass  all  property  over  which  the  testator 
has  any  power  of  appointment,  though  no  reference  to  the  power  is  made, 
and  further  providing  that  every  will  shall  be  construed  with  reference  to  the 
real  and  personal  estate  comprised  in  it,  and  shall  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will,  a  general  power  of  appointment  by  will 
may  be  well  exercised  by  a  will  executed  prior  to  the  date  of  the  instrument 
creating  the  power.4  But  such  provisions  do  not  render  a  will  executed  prior 
to  the  date  of  the  instrument  creating  a  special  power  of  appointment  a  valid 
execution  of  the  power.5 

g.  Conflict  of  Laws.  —  For  a  consideration  of  this  subject,  reference  is 
made  to  another  title.6 

4.  Reference  to  Power  in  Instrument  of  Execution  —  a.  In  General.  — In 
the  execution  of  a  power  it  is  not  essential  that  the  donee  expressly  refer  to 
the  power  and  profess  to  execute  it.  If  his  intention  to  execute  the  power 
is  apparent  from  the  instrument  or  from  the  circumstances  surrounding  its 
execution,  the  instrument  will  be  upheld  as  an  execution  of  the  power  though 
no  reference  is  expressly  made  thereto.7    In  all  instances  the  question 


1.  Doctrine  in  United  States.  —  Ladd  v.  Ladd, 
8  How.  (U.  S.)  10. 

2.  Wills  Executed  Prior  to  Creation  of  Power. 

—  In  re  Hayes,  (,1900)  2  Ch.  332;  In  re  Wells, 
42  Ch.  D.  646;  Doe  v.  Dilnot,  2  B.  &  P.  N.  R. 
401;  Leigh  v.  Norbury,  13  Ves.  Jr  340;  How- 
ard v.  Carusi,  MacArthur  &  M.  (D.  C.)  260; 
Fry's  Estate,  11  Phila.  (Pa.)  305,  33  Leg.  Int. 
(Pa.)  238;  Vaux's  Estate,  11  Phila  (Pa.)  57,  32 
Leg.  Int.  (Pa.)  134;  Dunn's  Appeal,  85  Pa.  St. 
94;  Murray's  Esuue,  5  W.  N.  C.  (Pa.)  296; 
Matteson  v.  Goddard,  17  R.  I.  299,  43  Alb.  L. 
J.  522;  Doyle  v.  Coyle,  (189s)  1  Ir.  205.  See, 
however,  Titcher  v.  Biles,  1  T.  R.  435,  note; 
Lepley  v.  Smith,  7  Ohio  Cir.  Dec.  264,  13  Ohio 
Cir.  Ct.  189;  Burkett  v.  Whittemore,  36  S. 
Car.  428. 

But  in  U.  S.  Trust  Co.  v.  Chauncey,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  358,  a  will  exe- 
cuted practically  cotemporaneously  with  a 
conveyance  by  the  testator  to  trustees,  reserv- 
ing a  power  of  appointment,  was  held  to  be  an 
execution  of  the  power,  though  in  point  of 
time  the  will  was  executed  shortly  before  the 
deed  of  trust  reserving  the  power. 

3.  Subsequent  Codicil.  —  Willard  v.  Ware,  io 
Allen  (Mass.)  263. 

4.  English  Statute  —  Effect  of  General  Devise. 

—  In  re  Hayes,  (1900)  2  Ch,  332;  Cofield  v. 
Pollard,  3  Jur.  N.  S.  1203;  Airey  v.  Bower,  12 
App.  Cas.  263;  Boyes  v..  Cook.  14  Ch.  D.  53; 
Hodsdon  v.  Dancer,  16  W.  R.  1101;  In  re  Old, 
54  L.  T.  N.  S.  677;  Patch  v.  Shore,  2  Drew.  & 
Sm.  589,  9  Jur.  N.  S.  63;  Meredyth  v.  Meredyth, 
Ir.  R.  5  Eq.  565.    See  also  Stillman  v.  Weedon, 


16  Sim.  26;  Gale  v.  Gale,  21  Beav.  349.  Com- 
pare Vaux's  Estate,  11  Phila.  (Pa.)  57,  32  Leg. 
Int.  (Pa.)  134. 

Circumstances  Showing  Intent  to  Contrary.  —  In 
re  Ruding,  L.  R.  14  Eq.  266;  Thompson  v. 
Simpson,  50  L.  J.  Ch.  461;  Pettingert>.  Ambler, 
35  Beav.  321,  L.  R.  1  Eq.  510.  See  also 
Charles  v.  Burke,  43  Ch.  D.  223,  note. 

5.  When  Power  of  Appointment  Is  Special.  —  In 
re  Hayes.  (1900)  2  Ch.  332.  And  see  infra, 
this  section,  Statutory  Provisions  —  Appli- 
cation of  Statutes  Limited  to  General  Powers. 
Compare  Stillman  v.  Weedon,  16  Sim.  26,  12 
Jur.  992. 

6.  See  the  title  Private  International 
Law,  post. 

7.  Express  Reference  to  Power  Unnecessary  — 

England.  — ■  Maddison  v.  Andrew,  1  Ves.  61; 
MacLeroth  v.  Bacon,  5  Ves.  Jr.  159,  5  Rev. 
Rep.  11;  Bennett  v.  Aburrow,  8  Ves.  Jr.  609; 
Maundrell  v.  Maundrell,  10  Ves.  Jr.  257; 
Molton  v.  Hutchinson,  1  Atk.  558;  Webb  v. 
Honnor,  1  Jac.  &  W.  357;  Carver  v.  Richards, 
1  De  G  F.  &  J.  548;  Blake  v.  Marnell,  2  Ball 
&  B.  44,  12  Rev.  Rep.  68,  affirmed  4  Dow.  248; 
Churchill  v.  Dibben,  g  Sim.  447,  note;  Peirce 
v.  M'Neale,  (1894)  1  Ir.  118;  In  re  Sharland, 
(1899)  2  Ch.  536;  Smith  v.  Adkins,  L.  R.  14 
Eq.  402. 

L'nited  States.  —  Kelly  v.  Jackson,  6  Pet.  (U. 
S.)  622;  Blake  v.  Hawkins,  98  U.  S.  315  ;  Warner 
v.  Connecticut  Mut.  L.  Ins.  Co.,  109  U.  S.  357; 
Lee  v.  Simpson,  134  U.  S.  572,  affirming  39 
Fed.  Rep.  235. 
Alabama.  — Jay  v.  Stein,  49  Ala.  514;  McRae 
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whether  an  instrument  operates  as  the  execution  of  a  power  to  which  no 
reference  is  made  is  purely  a  question  of  the  donee's  intent.1  But  it  has 
been  held  that  if  the  intent  is  doubtful  under  all  the  circumstances,  the  doubt 
will  be  resolved  against  the  instrument  as  an  execution  of  the  power.* 

Rule  Applicable  to  Instruments  Inter  Vivos.  —  The  rule  that  a  reference  to  the 
power  is  not  essential  has  chiefly  been  applied  where  the  instrument  of  exe- 
cution was  a  will,  but  it  is  not  restricted  to  such  cases,  applying  equally  to 
instruments  inter  vivos.3 

Parol  Evidence  not  relating  to  the  circumstances  surrounding  the  donee  is 
not  admissible  to  show  an  intention  on  his  part  to  execute  the  power;  4  but 


v.  McDonald,  57  Ala.  423;  Maithews  v.  Mc- 
Dade,  72  Ala.  377;  Gindrat  v.  Montgomery 
Gas  Light  Co.,  82  Ala.  596,  60  Am.  Rep.  769. 

Connecticut.  —  Hamilton  v.  Crosby,  32  Conn. 
347,  note. 

Delaware.  —  Doe  v.  Vincent,  I  Houst.  (Del.) 
416. 

Georgia.  —  Terry  v.  Rodahan,  79  Ga.  282,  11 
Am.  St.  Rep.  420. 

Illinois.  —  Funk  v.  Eggleston,  92  111.  515,  34 
Am.  Rep.  136. 

Indiana.  —  South  v.  South,  gl  Ind.  221,  46 
Am.  Rep.  591;  Silvers  v.  Canary,  109  Ind.  267. 

Kentucky.  —  Partners  v.  Respass,  5  T.  B. 
Mon.  (Ky.)  569;  Herbert  v.  Herbert,  85  Ky. 
134- 

Maryland.  —  Maryland  Mut.  Benev.  Soc.  v. 
Clendinen,  44  Md.  429,  22  Am.  Rep.  52;  Foos 
v.  Scarf.  55  Md.  301;  Patterson  v.  Wilson,  64 
Md.  193;  Cooper  v.  Haines,  70  Md.  282. 

Massachusetts.  —  Bangs  v.  Smith,  98  Mass. 
270;  Gould  v.  Mather,  104  Mass.  283;  Ladd  v. 
Chase,  155  Mass.  417;  Amory  v.  Meredith,  7 
Allen  (Mass.)  397;  Willard  v.  Ware,  10  Allen 
(Mass.)  263. 

Mississippi.  —  Andrews  v.  Brumfield,  32 
Miss.  107;  Yates  v.  Clark.  56  Miss.  212. 

Missouri.  —  Bredell  v.  Collier,  40  Mo.  287. 

New  Hampshire.  —  Burleigh  v.  Clough,  52 
N.  H.  267,  13  Am.  Rep.  23. 

New  Jersey.  —  Den  v.  Crawford,  8  N.  J.  L. 
103;  Cueman  v.  Broadnax,  37  N.  J.  L.  508; 
Munson  v.  Berdan,  35  N.  J.  Eq.  376. 

New  York.  —  Bolton  v.  Jacks,  6  Robt.  (N. 
Y.)  166;  Hogle  v.  Hogle,  49  Hun  (N.  Y.)  313; 
Bigelow  v.  Tilden,  (Supm.  Ct.  Spec.  T.)  18 
Misc.  (N.  Y.)  689;  White  v.  Hicks,  33  N.  Y. 
383,43  Barb.  (N.  Y.)  64;  Hutton  Benkard, 
92  N.  Y.  295. 

North  Carolina.  —  Taylor  v.  Eatman,  92  N. 
Car.  601. 

Ohio.  —  Bishop  v.  Rem  pie,  n  Ohio  St.  277. 

Pennsylvania. — Allison  v.  Kurtz,  2  Watts 
(Pa.)  185;  Thompson  v.  Garwood.  3  Whart. 
(Pa.)  287,  31  Am.  Dec.  502;  Jones  v.  Wood,  16 
Pa.  St.  25;  Henby  v.  Warner,  51  Pa.  St.  276; 
Bingham's  Appeal,  64  Pa.  St.  345;  Ingersoll's 
Estate,  3  Pa.  Dist.  399;  Drusadovv  v.  Wilde,  63 
Pa.  St.  170. 

Rhode  Island.  —  Cotting  v.  De  Sartiges,  17 
R.  I.  668. 

Texas.  —  Hough  r.  Hill,  47  Tex.  148;  Weir 
v.  Smith,  62  Tex.  1;  Hill  v.  Conrad,  91  Tex. 
341;  Pool  v.  Unknown  Heirs,  (Tex.  Civ.  App 
1899)  49  S.  W.  Rep.  923. 

Virginia.- — Hood  v.  Haden,  82  Va.  588; 
Walke  v.  Moore,  95  Va.  737. 

1.  Question  of  Intent  —  England.  — Penne- 
father  v.  Pennefather,  Ir.  R.  7  Eq.  300;  Crozier 


v.  Crozier,  2  Con.  &  Law.  294,  3  Dr.  &  War. 
373,  5  Ir.  Eq.  540;  Langslovv  v.  Langslow,  21 
Beav.  552,  2  Jur.  N.  S.  1057;  In  re  Ruding,  L. 
R.  14  Eq.  266;  In  re  Clarke,  14  Ch.  D.  422; 
Bailey  v.  Lloyd,  5  Russ.  330,  29  Rev.  Rep.  30; 
Carver  v.  Richards,  1  De  G.  F.  &  J.  548;  Ben- 
nett v.  Aburrow,  8  Ves.  Jr.  609;  In  re  Cotton, 
40  Ch.  D.  41.  Compare  Jones  v.  Tucker,  2 
Meriv.  533;  Davies  v.  Thorns,  3  De  G.  &  Sm. 
347;  Nannock  v.  Horton,  7  Ves.  Jr.  398. 

United  Stales.  —  Blagge  v.  Miles,  I  Story  (U. 
S  )  426;  Blake  v.  Hawkins.  98  U.  S.  315;  Lee 
v.  Simpson,  134  U.  S.  572. 

Alabama.  — Jay  v.  Stein,  49  Ala.  514;  McRae 
v.  McDonald,  57  Ala.  423. 

Illinois.  —  Coffing  v.  Tavlor,  16  111.  457;  Funk 
v.  Eggleston,  92  111.  515,  34  Am.  Rep.  136. 

Indiana.  —  South  v.  South,  91  Ind.  221,  46 
Am.  Rep.  591. 

Mississippi.  —  Andrews  v.  Brumfield,  32 
Miss.  107. 

Nebraska.  —  Arlington  State  Bank  v.  Paul- 
sen, 57  Neb.  717. 

Pennsylvania.  —  Moss  v  Pennsylvania  Ins. 
Co.,  4  W.  N.  C.  (Pa.)  358;  Wynkoop  v.  Wyn- 
koop,  10  W.  N.  C.  (Pa.)  65;  Bell's  Estate,  15 
Phila.  (Pa.)  589,  39  Leg.  Int.  (Pa.)  430. 

2.  Intent  to  Execute  Doubtful.  —  Blagge  v. 
Miles,  1  Story  IU.  S.)  426;  Matthews  v.  Mc- 
Dade,  72  Ala.  377;  Funk  v.  Eggleston,  92  111. 
515;  Turner  Timbeilake,  53  Mo.  371;  Lip- 
pincott  r  Stokes,  6  N.  J.  Eq.  122;  Hill  v.  Con- 
rad, gi  Tex.  341. 

3.  Character  of  Instrument  of  Execution  Imma- 
terial —  United  States.  —  Warner  v.  Connecticut 
Mut.  L.  Ins.  C,  log  U.  S.  357;  Smith  v.  Mc- 
Intire,  83  Fed.  Rep.  456. 

Alabama.  —  McRae  v.  McDonald,  57  Ala. 
423;  Matthews  v.  McDade,  72  Ala.  377;  Gin- 
drat v.  Montgomery  Gas  Light  Co.,  82  Ala. 
596,  60  Am.  Rep.  769. 

Connecticut.  —  Hamilton  v.  Crosby,  32  Conn. 
147,  note. 

Indiana. — South  v.  South,  91  Ind.  221,  46 
Am.  Rep.  591;  Silvers  v.  Canary,  109  Ind. 
267. 

Maine. — Hall  v.  Preble,  68  Me.  100. 

Maryland.  —  Gaither  v.  Williams,  57  Md.  625. 

Massachusetts.  —  Gould  v.  Mather,  104  Mass. 
288;  Ladd  v.  Chase,  155  Mass.  417. 

Mississippi.  —  Yates  v.  Clark,  56  Miss.  212. 

Missouri.  —  Pease  v.  Pilot  Knob  Iron  Co., 
49  Mo  124;  Turner  v.  Timberlake,  53  Mo.  371; 
Campbell  v.  Johnson,  65  Mo.  439. 

Ohio.  —  Bishop  v.  Remple,  11  Ohio  St.  277. 

Texas.  —  Orr  v.  O'Brien,  55  Tex.  149. 

Virginia.  —  Walke  v.  Moore,  g5  Va.  739. 

4.  Parol  Evidence  to  Show  Intent.  —  Molton  v. 
Hutchinson,  1  Atk.  558;  Owen  v.  Ellis,  64  Mo. 
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the  circumstances  surrounding  the  donee  at  the  time  of  the  execution  of  the 
instrument  which  is  claimed  to  be  an  execution  of  the  power,  especially  when 
such  instrument  is  a  will,  may  be  taken  into  consideration  in  determining  the 
donee's  intention.1 

Object  of  Purchase  by  Grantee.  —  In  determining  whether  an  instrument  not 
referring  to  a  power  of  sale  is  intended  to  operate  as  an  execution  thereof,  the 
purpose  of  the  grantee  in  purchasing  is  a  material  matter  for  consideration.2 

Act  Nugatory  Except  as  Execution  of  Power.  —  Where  the  donee  of  a  power  does 
an  act  which  would  be  nugatory  except  as  an  execution  of  the  power,  an 
intent  to  execute  the  power  is  necessarily  shown.3 

Conditions  Requiring  Reference  to  Power. — Where  the  instrument  creating  the 
power  expressly  requires  the  instrument  executing  the  power  to  refer  thereto, 
an  instrument  not  referring  to  the  power  will  not  operate  as  an  execution 
thereof.4 

b.  Reference  TO  "All"  Powers.  —  Where  the  donee  of  a  power  pro- 
fesses in  general  terms  to  act  in  pursuance  of  all  or  every  power  enabling  him 
to  dispose  of  property,  this  is  a  sufficient  reference  to  a  particular  power  to 
operate  as  an  execution  thereof,  unless  a  contrary  intention  appears:5  and 
this  is  true  though  the  instrument  also  expressly  refers  to  other  particular 
powers,6  or  though  the  donee  had  in  fact  forgotten  the  existence  of  the 
power.7 

c.  Reference  to  Instrument  by  Which  Power  Was  Created.  —  It 
has  been  held  that  where  the  donee  of  a  power,  in  disposing  of  the  subject- 
matter  thereof,  refers  to  the  instrument  by  which  the  power  was  created  as 
showing  his  interest  in  the  property,  an  intention  to  execute  the  power  is 


77.  See  also  Thompson  v.  Garwood,  3  Whart. 
1  Pa.)  287,  31  Am.  Dec.  502. 

Parol  declarations  of  the  testator  have  been 
held  to  be  inadmissible  to  show  an  intention 
to  execute  a  testamentary  power  of  appoint- 
ment.   White  v.  Hicks,  33  N.  Y.  383. 

1.  Blake  v.  Hawkins.  98  U.  S.  315;  Lee  v. 
Simpson,  134  U.  S.  572;  Funk  v.  Eggleston, 
92  111.  545,  34  Am.  Rep.  136;  Postleth waite's 
Appeal,  68  Pa.  St.  477;  McCall  v.  McCall,  4 
Rich.  Eq.  (S.  Car.)  448;  Scaife  v.  Thomson,  15 
S.  Car.  337;  Clark  v.  Clark,  19  S.  Car.  345. 

2.  Purpose  of  Grantee.  —  Gindrat  v.  Mont- 
gomery Gas-Light  Co.,  82  Ala.  596,  60  Am. 
Rep.  769  (purchase  of  property  for  the  erection 
thereon  of  gas  works);  Morffew  v.  San  Fran- 
cisco, etc.,  R.  Co.,  107  Cal.  587  (purchase  by 
railway  company). 

Where  a  Valuable  Consideration  Is  Paid  for  a 
grant  of  real  estate,  this  fact  is  to  be  con- 
sidered as  showing  an  intention  to  execute 
the  power,  for  under  such  circumstances  the 
grantor  must  be  held  as  engaging  to  make  the 
deed  as  effectual  as  he  has  the  power  to  make 
tl,  South  v.  South,  91  Ind.  221,  46  Am.  Rep. 
591;  Hall  v.  Preble,  68  Me.  100;  Ladd  v.  Chase. 
155  Mass.  417;  Campbell  v.  Johnson,  65  Mo. 
439;  Walke  v.  Moore.  95  Va.  729.  See  also 
Fitzgerald  v.  Standish,  102  Tenn.  383 

3.  Act  Nugatory  Except  as  Execution  of  Power. 

■ — Clere's  Case,  6  Coke  17;  While  v.  Hicks,  33 
N.  Y.  383.  And  see  infra,  this  subsection. 
Execution  by  Will  —  Will  Inoperative  Except  as 
Execution  of  Power;  Execution  of  Poxvers  by 
Deed — Conveyance  by  Person  Having  Only  Power 
of  Sale;  Statutory  Provisions  —  In  General. 

4.  Conditions  Requiring  Reference  to  Power.  — 
See  infra,  this  subsection,  Statutory  Provisions 
—  In  General,  notes. 


In  Bradstreet  v.  Clarke,  12  Wend.  (N.  Y.) 
602,  a  deed  required  that  every  instrument 
executed  in  pursuance  of  the  powers  contained 
therein  should  recite  the  trusts  upon  which 
the  land  was  conveyed  to  the  donee  of  such 
powers.  This  was  held  to  be  directory  merely, 
and,  he  having  the  legal  estate,  his  convey- 
ance was  good  though  the  recital  was  omitted. 

5.  Reference  to  "All"  Powers. —  Pidgely  v. 
Pidgely,  1  Coll.  Ch.  Cas.  255.  8  Jur.  529;  Banks 
v.  Banks,  17  Beav.  352;  Laing  v.  Cowan,  24 
Beav.  112;  In  re  Milner,  (1899)  I  Ch.  563; 
Thornton  v.  Thornton,  L.  R.  20  Eq.  599;  /;/  re 
Teape,  L.  R.  16  Eq.  442;  Gainsford  v.  Dunn, 
L.  R.  17  Eq.  405;  In  re  Swinburne,  27  Ch.  D. 
696;  In  re  Hunt,  31  Ch.  D.  308;  Lowe  v.  Pen- 
nington, 10  L.  J.  Ch.  83;  Cows  v.  Foster,  r 
Johns.  &  H.  30;  Price  v.  Price,  46  L.  T.  N.  S. 
228;  Maunsell  v.  Maunsell,  19  W.  R.  1003,  24 
L.  T.  N.  S.  698;  Coxen  v.  Rowland,  (1S94)  1 
Ch.  406;  Blake  v.  Hawkins,  98  U.  S.  315.  See 
also  In  re  Shorland,  (1899)  2  Ch.  536;  Ferrier 
v.  Jay,  L.  R.  10  Eq.  550.  Compare  A'c  Rickman, 
80  L.  T.  N.  S.  518;  In  re  Cotton,  40  Ch.  D.  41; 
In  re  Porter,  45  Ch.  D.  179;  Hope  v.  Hope, 
18  Jur.  823,  2  W.  R.  674;  Hope  v.  Hope,  5  Giff. 
13;  Clogstoun  v.  Walcott,  13  Sim.  523,  7  Jur. 
616. 

Reference  to  "  Beneficial  Power  of  Disposition"  — 
Instrument  Affects  Only  Such  Powers.  —  Ames 
v.  Cadogan,  12  Ch.  D.  868.  Compare  Von 
Brockdorff  v.  Malcolm,  30  Ch  D  172. 

6.  Other  Particular  Powers  Referred  To.  — 
Carver  v.  Richards,  I  De  G  F.  &  J.  548,  6 
Jur.  N.  S.  410;  Trollope  :>.  Linton.  1  Sim.  & 
St.  477,  24  Rev.  Rep.  2tt. 

7.  Existence  of  Power  Forgotten.  —  In  re  Boyd. 
63  L.  T.  N.  S.  92;  C-riffith-Boscawen  v.  Scott, 
26  Ch.  D.  358. 
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sufficiently  shown,  and  such  execution  will  be  upheld  as  valid.1 

d.  Confining  Execution  to  Power  Referred  To.  —  Where  the 
donee  of  a  power  makes  a  disposition  of  the  subject-matter  thereof  in  express 
execution  of  the  power,  such  disposition  may  be  restricted  to  an  execution  of 
the  power,  so  as  not  to  affect  the  donee's  individual  interest.2 

e.  Execution  by  Will  — (i)  General  Devise  or  Bequest.  —  A  will 
bequeathing  or  devising  generally  all  or  the  residue  of  the  testator's  personal 
or  real  estate,  but  which  does  not  in  any  way  refer  to  a  power  of  disposing  of 
personal  or  real  estate,  would  not  at  common  law  operate,  as  a  general  rule, 
as  an  execution  of  such  power,  but  would  only  pass  the  testator's  actual 
property;3  but  when  the  testator  has  shown  generally  in  his  will  his  intention 


1.  Reference  to  Instrument  Creating  Power — 

England.  —  Re  Comber,  n  Jur.  N.  S.  968; 
In  re  Wilmot,  29  Beav.  644;  Maples  1.  Brown, 

2  Sim.  327:  Harrington  v.  Harrington,  13  Sim. 
318;  Saunders  v.  Carden,  27  L.  R.  Ir.  43; 
I.endrick  v.  Russell,  10  Ir.  Eq.  269;  Hutchins 
:•.  Osborne,  4  Kay  &  J.  252,  3  De  G.  &  J.  142. 
Compare  Jones  v.  Jones,  10  Jur.  960;  In  re 
Bringloe,  26  L.  T.  N.  S,  58;  Buxton  -.1.  Buxton, 
1  Keen  753. 

United  States.  —  Lee  v.  Simpson,  134  U.  S. 
572- 

Illinois.  —  Funk  v.  Eggleston,  92  III.  515,  34 
Am.  Rep.  136;  Golf  v.  Pensenhafer,  igo  111.  200. 

Indiana.  —  Bullerdick  z-.  Wright,  148  Ind. 
477- 

Massachusetts. — Cumston  v.  Bartlett,  149 
Mass.  243;  Newburyport  Bank  v.  Stone,  13 
Pick.  (Mass,)  420. 

Missouri.  — Bredell  v.  Collier,  40  Mo.  287; 
Hazel  v.  Hagan,  47  Mo.  277;  Turner  v.  Tim- 
berlake,  53  Mo.  371;  Porter  v.  Schofield,  55 
Mo.  56;  Owen  v.  Ellis,  64  Mo.  77. 

New  York.  —  Wright  v.  Syracuse,  etc.,  R. 
Co..  92  Hun  (N.  Y.)  32. 

Pennsylvania.  —  Robeno  v.  Marlatt,  46  Leg. 
Int.  (Pa.)  36,  6  Pa.  Co.  Ct.  251;  Clermontel's 
Estate,  12  Phila.  (Pa.)  139,  35  Leg.  Int.  (Pa.) 
306.  Compare  Scott  v.  Bryan,  29  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  310. 

Tennessee.  —  Young  v.  Mutual  L.  Ins.  Co., 
101  Tenn.  311. 

2.  Confined  to  Power  Referred  to,  and  Not  to 
Individual  Rights.  —  Mooie  v.  Humpton,  1 
Whart.  (Pa.)433.  See  also  Beardsleyz/.  Hotch- 
kiss,  96  N.  Y.  201.  Compare  Kinney  v.  Mathews, 
69  Mo.  520 

Confined  to  Power  Referred  to,  and  Not  to  An- 
other Power. — Cooper  v.  Martin,  12  Jur.  N. 
S.  887.  Compare  Duckworth  v.  Ocean  Steam- 
ship Co.,  98  Ga.  193 ;  Link  v.  Page,  72  Tex.  592. 

If  the  power  referred  to  is  a  nullity  the  exe- 
cution cannot  take  effect  as  of  another  power. 
Jay  v.  Stein,  49  Ala.  514;  Pollock  v.  Hooley, 
67  Hun  (N.  Y.)  370. 

3.  General  Devise  or  Bequest  Not  Execution  — 
England.  —  Hoste  v.  Blackman,  6  Madd.  190; 
Napier  v.  Napier.  1  Sim.  28;  In  re  Byron,  (1891! 

3  Ch.  476;  Webb  v.  Honnor,  1  Jac.  &  W.  357; 
Bennett  v.  Abjrrow,  8  Ves.  jr.  609;  Ex  p. 
Caswall,  1  Atk.  559;  Molton  v.  Hutchinson,  1 
Atk.  558;  Phillips  v.  Cayley,  43  Ch.  D.  222; 
Doe  v.  Johnson,  7  M.  &  G.  1047.  49  E.  C.  L. 
1047 1  MacLeroth  ;•.  Bacon,  5  Ves.  Jr.  159; 
Humphery  v.  Humphery,  36  L.  T.  N.  S.  91; 
In  re  Huddleston,  (1894)  3  Ch.  595;  Lovell  v. 
Knight,  3  Sim.  275;  In  re  Byron,  (1891)  3  Ch. 
476;  Bradly  v.  Westcott,  13  Ves.  Jr.  445,  9  Rev. 


Rep.  207;  Roach  v.  Haynes,  8  Ves.  Jr.  588; 
Nannock  z:  Horton,  7  Ves.  Jr.  391;  Langham 
v.  Nenny,  3  Ves.  Jr.  467;  Croft  v.  Slee,  4  Ves. 
Jr.  60;  Lempriere  v.  Valpy,  5  Sim.  108;  Davies 
v.  Thorns,  3  De  G.  &  Sm.  347:  Lowes  v.  Hack- 
ward,  18  Ves.  Jr.  168;  Harvey  v.  Harvey,  32 
L.  T.  N.  S.  141,  23  W.  R.  478;  Webb  v.  Hon- 
nor, 1  Jac.  &  W.  352;  /;/  re  Bid  well,  9  Jur.  N. 
S.  37,  32  L.  J.  Ch.  71;  Hughes  v.  Turner,  3 
Myl.  &  K.  666;  In  re  Herdman,  31  L.  R.  Ir. 
87;  Mattingley's  Trusts,  2  Johns.  &  H.  426; 
Bennett  v.  Aburrow,  8  Ves.  Jr.  609,  7  Rev. 
Rep.  131.  Compare  Bourn  z:  Gibbs,  I  Russ.  & 
M.  614,  Tamlyn  414;  Ponton  v.  Dunn,  1  Russ. 
&  M.  402;  In  re  Huddleston,  (1894)  3  Ch.  595; 
Roscommon  v.  Fowke,  6  Bro.  P.  C.  (Toml. 
ed.)  158. 

Connecticut.  —  Johnson  z\  Stanton,  30  Conn. 
297;  Hollister  v.  Shaw,  46  Conn.  248. 

Illinois.  —  Harvard  College  v.  Balch,  171 
111.  275.  See  also  Goff  v.  Pensenhafer.  190  III. 
200,  and  compare  Funk  v.  Eggleston,  92  111.  515, 
34  Am.  Rep.  136. 

Maryland. — Moiy  v.  Michael,  18  Md.  241; 
Maryland  Mut.  Benev.,  etc.,  Soc.  v.  Clendinen, 
44  Md.  429,  22  Am.  Rep.  52;  Patterson  v.  Wil- 
son, 64  Md.  193;  Balls  v.  Dampman,  69  Md. 
390;  Mines  7'  Gambrill,  71  Md.  30. 

New  Hampshire .  —  Burleigh  v.  Clough,  52 
N.  H.  267,  13  Am.  Rep.  23.  Compare  Kimball 
v.  New  Hampshire  Bible  Soc,  65  N.  H.  139. 

New  Jersey.  —  Meeker  v.  Bteintnall,  38  N. 
J-  Eq.  345. 

Pennsylvania. — In  re  Philadelphia  Trust 
Co.,  13  Phila.  (Pa.)  44,  36  Leg.  Int.  (Pa.)  65; 
Long  v.  Landis,  9  Lane.  Bar  (Pa.)  153. 

Rhode  Island.  —  Cotting  v.  De  Sartiges,  17 
R.  I.  668;  Mason  z:  Wheeler.  19  R.  I.  21. 

South  Carolina.  —  Bilderback  v.  Boyce,  14  S. 
Car.  528. 

Mutual  Insurance.  —  Where  a  by-law  of  a 
mutual  insurance  society  provided  that  a  cer- 
tain premium  to  be  paid  on  the  death  of  a 
member  "  may  be  disposed  of  by  his  last  will 
and  testament,"  otherwise  should  be  paid  to 
his  widow,  it  was  held  that  this  was  in  the 
nature  of  a  power  of  appointment,  and  was 
within  the  above  rule.  Greeno  v.  Greeno,  23 
Hun  (N.  Y.)  478.  See  also  the  ti'!e  Bene- 
ficiaries (in  Insurance)   vol.  3,  p.  962. 

The  Fact  that  the  Will  Has  Been  Executed  with 
Specified  Formalities  required  by  the  instrument 
creating  the  power  has  been  held  not  to  change 
the  rule.  Lovell  v.  Knight,  3  Sim.  275;  Lem- 
priere v.  Valpy.  5  Sim.  108. 

The  Fact  that  a  General  Bequest  or  Devise  Is 
Made  to  the  Objects  of  a  Limited  Power  of  ap- 
pointment will  not  change  the  rule.  Hum- 
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to  execute  the  power,  and  has  exercised  part  of  the  power  in  favor  of  general 
legatees,  a  general  residuary  clause  without  reference  to  the  power  has  been 
held  to  be  an  execution  of  the  power  as  to  the  balance  of  the  property.1 
Where  a  testator  purports  to  act  in  pursuance  of  a  power  of  appointment  over 
property  in  which  he  has  a  life  estate,  the  fact  that  he  gives  the  property  as 
his  property  is  immaterial  and  will  not  prevent  the  will  from  being  a  valid 
execution  of  the  power.3 

In  Massachusetts  and  North  Carolina  the  rule  has  been  adopted  that  a  general 
residuary  devise  will  operate  as  an  execution  of  a  power  to  dispose  of  property 
by  will  unless  there  is  something  to  show  that  such  was  not  the  testator's 
intention.3 

Expressions  Taking  Case  Out  of  General  Rule.  —  In  a  number  of  cases  in  the  United 
States  devises  and  bequests  of  the  testator's  property  of  "  every  description,'' 
or  to  which  the  testator  was  in  "any  way  entitled,"  and  similar  expressions, 
have  been  held  to  constitute  valid  execution  of  powers  of  appointment  though 
there  was  no  reference  in  the  will  to  the  power.4  In  England,  however,  wills 
containing  equally  broad  terms  have  been  held  not  to  be  an  execution  of 
the  power.5 

General  Condition  of  Testator's  Estate.  —  In  England  and  some  jurisdictions  in 
the  United  States  the  doctrine  seems  to  be  settled  that  the  condition  of  the 
testator's  estate  cannot  be  considered  in  determining  his  intention  to  execute 
by  his  will  a  testamentary  power  of  disposition  ;  that  is,  the  existence  of  a 
disparity  between  the  actual  amount  of  his  property  and  the  legacies  given 
b}'  his  will  is  immaterial.6  A  different  rule  has  been  announced  in  other 
jurisdictions  in  the  United  States.7 

(2)  Reference  in  Will  to  Subject-matter  of  Power  ■ —  Specific  Bequests.  —  A 
general  reference  by  a  testator  in  his  will  to  the  property  subject  to  a  power 
of  appointment  by  will  has  been  held  to  show  an  intention  on  the  part  of  the 
testator  to  execute  the  power  so  as  to  pass  the  property  by  a  general  devise 
or  bequest.8 

phery  v.  Humphery,  36  L.  T.  N.  S.  91;  Wild-         "All  My  Estate."  —  Kimball  v.  New  Hamp- 
bore  v.  Gregory,  L.  R.  12  Eq.  482;  Elgood  v.      shire  Bible  Soc,  65  N.  H.  139. 
Cole,  21  L.  T.  N.  S.  80,  17  W.  R.  953;  In  re         "  Estate  and  Property  of  Every  Description."  — 
Huddleslon,  (1894)  3  Ch.  595.  Emery  v.  Haven,  67  N.  H.  503. 

So  where  ihere  is  a  general  bequest  or  devise  5.  Ex  p.  Caswall,  1  Atk.  559;  Jones  v.  Curry, 
to  the  persons  who  would  take  in  default  1  Svvanst.  66;  Bradly  v.  Westcott,  13  Ves. 
of  ihe  execution  of  a  power  of  appointment.      Jr.  445. 

Griffin  v.  Nanson,  4  Ves  Jr.  344.  "All  My  Estate  and  Effects  of  Whatsoever  De- 

1.  When  General  Devise,   etc.,   Execution   of     nomination."  —  Jones  v.  Curry,  1  Swanst.  66. 
Power. —  Re  Comber,  n  Jur.  N.  S.  968;  Har-       _  6.  General   Condition   of  Testator's  Estate. — 
vey  v.  Stracev,  1  Drew.  73,  16  Jur.  771;  Ehiott      Andrews  v.  Em  mot,  2  Bro  C.  C.  297 ;  Stan  den 
v.  Ell ' ott,  15  Sim.  321,  10  Jur.  730.  v.  Standen,  2  Ves.  Jr.  589;  Hales  sr.  Margerum, 

2.  Disposition  of  Subject-matter  of  Power  as  His  3  Ves.  Jr.  299;  Nannock  v.  Horton,  7  Ves.  Jr. 
Own.  —  Divies  v.  Fisher,  5  Beav.  201,  6  Jur.  391;  Jones  v.  Tucker,  2  Meriv.  533,  Jones  v. 
248;  Haivev  v.  Stracey,  1  Drew.  73,  16  Jur.  Curry,  1  Swanst.  66;  Davies  v.  Thorns,  3  De 
771;  BjUerdick  v.  Wright,  148  Ind.  477.  G.  &  Sm.  347;  Molton  v.  Hutchinson,  1  Atk. 

3.  Residuary  Devise  Held  to  Be  Execution  of  558;  In  re  HuddleMon,  (1894)3  Ch.  595;  In  re 
Power.  —  Amorv  v.  Meredith,  7  Allen  (Mass.)  Herdman.  31  L.  R.  Ir.  87;  Sayer  v.  Sayer,  7 
397;  Willard  v.  Ware,  10  Allen  (Ma=;s.)  263;  Hare  377,  13  Jur.  402;  Bingham's  Appeal,  64 
Bangs  v.  Smith,  98  Mass.  270;  Sewall  v.  Wil-  Pa.  St.  345.  See  also  Cotting  v.  De  Sartiges, 
mer,  132  Mass.  131;  Cumnon  z.  Bartlett,  149  17  R.  I.  668.  But  see  Lownds  v.  Lownds,  1 
Mass.  243;  Hassam  v.  Hazen,  156  Mass.  93;  Y.  &  J.  445;  Chandler  v.  Pocock,  16  Ch.  D. 
Talbot  v.  Field,  173  Mass.  192;  Fiske  v.  Fiske,  64S;  Peirce  v.  M'Neale,  (.1894)  1  Ir.  R.  118. 
173  Mass.  418;  Johnston  v.  Knight,  117  N.  7.  Andrews  v.  Brumfield,  32  Miss.  108; 
Car.  122.  See  also  Bradstreet  v.  Kinsella,  76  White  r.  Hicks,  33  N.  Y.  383;  Hulton  v.  Benk- 
Mo.  63.  And  see  infra,  this  subsection,  ard,  92  N.  Y.  295;  Hogle  v.  Hogle,  49  Hun 
Statutory  Provisions  —  In  General  (N.  Y.)  313.    See  also  Funk  v.  Eggleston,  92 

4.  Expressions   Sufficient  to   Show  Intent. — ■      111.  546,  34  Am.  Rep  136. 

Thomas  v.  Snyder,  43  Hun  (N.  Y.)  14;  Hogle  8.  Reference  in  Will  to  Subject-matter  of  Power. 
v.  Hogle,  49  Hun  (N.  Y.)  313;  New  York  L.  —  Davies  p.  Davies.  4  Jur.  N.  S.  1291,  28  L.  J. 
Ins  ,  etc.,  Co.  v.  Livingston,  (Supm.  Ct.  Gen.  Ch  102;  Rooke  v.  Rooke,  2  Drew.  &  Sm.  3S; 
T.)  14  M.  Y.  Supp.  902.  Coxen  v.  Rowland,  (r8g4)  1  Ch.  406;  Reid  v. 

"In  Any  Wise  Entitled." — Lee  v.  Simpson,  Reid,  25  Beav.  469;  Probert  r>.  Morgan,  1  Aik. 
134  U.  S.  572.  441;    Hunloke  :•.  Gell,  1   Russ.  &    M.  515; 
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In  New  Jersey  a  Will  Bequeathing  Exactly  the  Amount  over  Which  the  Testator  Had  a  Tes- 
tamentary Power  of  Disposal  has  been  held  to  constitute  a  good  execution  of  the 
power  though  the  will  contained  no  direct  reference  to  the  power;  1  but  the 
contrary  has  been  held  in  England.2, 

Partial  Individual  Interest  —  General  Devise.  —  A  general  devise  or  bequest  of  prop- 
erty in  which  the  testator  has  a  partial  individual  interest  and  a  complete 
power  of  appointment  will  be  held  to  operate,  if  there  is  no  reference  to  the 
power,  only  on  his  individual  interest.3 

(3)  Will  Inoperative  Except  as  Execution  of  Pozver.  —  Where  the  provisions 
of  a  will  would  be  inoperative  except  as  an  execution  of  a  power,  it  has  gen- 
erally been  held  that  the  will  would  so  operate  though  containing  no  reference 
to  the  power.4  This  principle  has  been  applied  to  powers  to  appoint  not  only 
realty,5  but  personal  estate  6  as  well. 

/.  Execution  of  Powers  by  Deed  —  (1)  Conveyance  by  Person  Having 
Only  Power  of  Sale. — Where  a  person  having  no  individual  interest  in  real 
estate,  but  in  whom  is  vested  a  power  of  sale,  conveys  the  real  estate  without 
reference  to  the  power,  the  conveyance  will  be  deemed  to  be  an  execution  of 
the  power.7    This  rule  has  been  applied  to  executors  having  merely  a  power 


Walker  v.  Mackie,  4  Russ.  76;  Innes  v.  Sayer, 
3  Macn.  &  G.  606,  16  Jur.  21;  Dillon  :•.  Dillon, 
1  Ball.  &  B.  77;  Lee  v.  Simpson,  134  U.  S.  572; 
Coopjr  v.  Haines,  70  Md.  282;  Loring  v.  Wil- 
son, [74  Mass.  132;  Hood  v.  Haden,  82  Va. 
588. 

Reference  to  Particular  Parts  of  the  Subject- 
matter  has  been  held  to  have  the  same  effect 
and  shows  a  complete  execution.  Reid  v. 
Reid,  25  Beav.  46):  In  re  Wait.  3c  Ch.  D.  617. 

Thus,  a  Specific  Devise  or  Bequest  of  Property 
over  which  the  testator  has  only  a  power  of 
appointment  will  be  interpreted  as  an  execu- 
tion thereof  though  no  reference  is  made 
thereto.  In  re  Davids,  Johns.  Ch.  (Eng.)  495; 
Sayer  v.  Sayer,  7  Hare  377;  In  re  Gratwick,  35 
Beav.  215;  In  re  Wait,  30  Ch.  D.  617;  Funk  v. 
Eggleston,  92  111.  515,  34  Am.  Rep.  136;  Dar- 
ling v.  Edson,  4  Pa.  Super.  Ct.  49S;  Taylor  v. 
Smiley,  14  Phila.  (Pa.)  76,  37  Leg.  Int.  (Pa.) 
282;  Keefer  v.  Schwartz,  47  Pa.  St.  503; 
Drusadow  v.  Wilde,  63  Pa.  St.  170;  Forsythe 
v.  Forsythe,  108  Pa  St.  129;  Dillon  v.  Faloon, 
158  Pa.  St.  468;  Weir  v.  Smith  62  Tex.  1.  See 
also  In  re  Townsend,  (1895)  1  Ch.  716. 

1.  Amounts  Identical.  —  Munson  v.  Berdan, 
35  N.  J.  Eq.  376.  See  also  While  v.  Hicks,  33 
N.  Y.  383. 

2.  Jones  u.  Tucker,  2  Meriv.  533;  Davies  v. 
Thorns,  3  De  G.  &  Sm.  347.  Compare  Lownds 
v.  Lownds,  1  Y.  &  J.  445. 

3.  Roake  v  Denn,  1  Dow.  &  CI.  437,  4  Bligh 
N.  S.  3;  Wildbore  v.  Gregory,  L.  R.  12  Eq. 
482;  Noel  v.  Noel,  4  Drew.  624.  See  also 
Maundrell  v.  Miundrell,  10  Ves.  Jr.  257,  7 
Rev.  Rep.  393;  Farmer  v.  Bradford,  3  Russ. 
354,  27  R?v.  Rep.  89. 

4.  Will  Inoperative  Except  as  Execution  of 
Power.  —  Shelford  v.  Acland,  23  Beav.  10,  3 
Jar.  N.  S.  8;  In  re  Ludlam,  63  L.  T.  N.  S.  330; 
Ally. -Gen.  v.  Wilkinson,  L.  R.  2  Eq.  817,  12 
Jur.  N.  S.  593;  Jones  r.  Jones,  13  Ir.  Ch.  409; 
In  re  Mills,  34  Ch.  D.  186;  Warner  z:  Con- 
necticut Mut.  L.  Ins.  Co.,  109  U.  S.  357;  Lee 
v.  Simpson.  134  U.  S.  572;  Funk  v.  Eggleston, 
92  111.  515.  34  Am.  Rep.  136;  Andrews  v. 
Brumfield,  32  Miss.  107;  Tavlor  v.  Smiley,  9 
W.  N.  C  (Pa.)  30;  Hood  v.  Haden,  82  Va.  588. 


Compare  Webb  v.  Honnor,  1  Jac.  &  W.  352,  21 
Rev.  Rep.  180.  See  also  infra,  this  subsec- 
tion, Statutory  Provisions  —  In  General. 

A  General  Devise  or  Bequest  by  a  Feme  Covert 
has  been  held  to  be  a  valid  execuiion  of  a 
power,  since  at  common  law  she  has  no 
capacity  to  dispose  by  will  of  real  or  personal 
property,  and  the  will  would  be  inoperative 
were  not  effect  given  to  the  general  devise. 
Curteis  v.  Kenrick,  9  Sim.  443,  3  M.  &  W.  461; 
Churchill  v.  Dibben,  9  Sim.  447,  note;  Atty.- 
Gen.  v.  Wilkinson,  L.  R.  2  Eq.  817,  12  Jur.  N. 
S.  593.  Compare  Lovell  7'.  Knight,  3  Sim.  275; 
Evans  v.  Evans,  23  Beav.  1,  3  Jur.  N.  S  7. 

5.  Power  to  Appoint  Realty  —  Testator  Having 
No  Land  Devising  Land.  —  Standen  z-.  Sianden, 
2  Ves.  Jr.  589,  6  Bro.  P.  C.  (Toml.  ed.)  193; 
Balls  v.  Dampman,  69  Md.  390;  Thomas  v. 
Snyder,  43  Hun  (N.  Y.)  14;  Pepper's  Will,  1 
Pars.  Eq.  Cas.  (Pa.)  436;  Keefer  7-.  Schwartz, 
47  Pa.  St.  503.  Compare  In  re  Williams,  42 
Ch.  D.  93;  Wooster  v.  Cooper,  59  N.  J.  Eq. 
204;  Mason  v.  Wheeler,  19  R.  I.  21. 

Special  Power  of  Appointment.  —  See  In  re 
Mills,  34  Ch.  D.  186,  holding  a  general  devise 
void  as  an  execution  of  a  special  power  (not 
referred  to)  since  the  Wills  Act  (1  Vict.,  c.  26) 
though  the  testator  had  no  land  of  his  own. 
See  also  In  re  Williams,  42  Ch.  D.  93. 

Devise  of  All  Lands  in  Particular  Place  —  No 
Lands  There  Except  Subject  to  Appointment.  — 
Napier  v.  Napier,  1  Sim  28,  27  Rev.  Rep.  144. 

6.  Personal  Estate.  —  Lewis  v.  Lewellyn,  T. 
&  R.  104,  23  Rev.  Rep.  201. 

Where  by  the  application  of  this  rule  an  in- 
tent to  dispose  of  realty  is  shown,  the  same 
intent  will  be  held  to  govern  a  power  of  ap- 
pointment of  personalty.  Standen  v.  Standen, 
2  Ves.  Jr.  589 

7.  Conveyance  by  Person  Having  Only  Powers 
of  Sale  —  United  States.  —  Henderson  v.  Smith. 
23  U.  S.  App.  414,  62  Fed.  Rep.  708;  Smith  v. 
Mclntyre,  95  Fed.  Rep.  585,  37  C.  C.  A.  177. 

Alabama.  —  Matthews  v.  McDade,  72  Ala. 
377;  Gindrat  v.  Montgomery  Gas-Light  Co.,  82 
Ala.  596,  60  Am.  Rep.  769. 

California .  —  Morffew  v.  San  Francisco,  etc., 
R.  Co.,  107  Cal.  587. 
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of  sale  over  the  real  estate  of  their  testator,  without  any  beneficial  interest 
therein. 1 

(2)  Conveyance  by  Person  Having  Individual  Interest  in  Addition  to  Power 
of  Sale.  —  If  an  interest  and  a  power  of  sale  over  the  same  real  estate  exist 
together  in  the  same  person,  a  conveyance  made  by  him  without  reference  to 
the  power  will  not  be  deemed  to  be  an  execution  of  the  power,  but  merely  a 
conveyance  of  his  individual  interest.2  In  a  number  of  the  later  cases,  how- 
ever, it  has  been  held  that  where  under  such  circumstances  the  deed  conveys 
the  entire  fee,  it  will  operate  as  an  execution  of  the  power  because  in  no  other 
way  can  full  effect  be  given  to  it.3    Especially  is  this  the  case  where,  in  a 


Georgia.  —  Terry  r.  Rodahan,  79  Ga.  278,  11 
Am.  St.  Rep.  420. 

Illinois. — -Griffin  v.  Griffin,  141  111.  373. 

Indiana. — South  South,  gi  Ind.  221,46 
Am.  Rep.  591. 

Maryland.  —  Farlow  v.  Farlow,  83  Md.  118; 
Ridgely  v.  Cross,  83  Md.  161. 

Mississippi .  —  Yates  v.  Clark,  56  Miss.  212. 

Missouri.  —  Reilly  v.  Chouquette,  18  Mo. 
220;  Owen  v.  Switzet,  51  Mo.  322;  Boyer  v. 
Allen,  76  Mo.  498;  Scheidt  v.  Crecelius,  94  Mo. 
322,  4  Am.  Si.  Rep.  384. 

New  York.  —  Bolton  v.  Jacks,  6  Robt.  (N.  Y.) 
166,  Bradstreet  v.  Clarke,  12  Wend.  (N.  Y.) 
602. 

North  Carolina.  —  Towles  v.  Fisher,  77  N. 
Car.  437. 

Pennsylvania.  —  Coryell  v.  Dunton,  7  Pa. 
St.  530,  49  Am.  Dec.  489;  Jones  v.  Wood,  16 
Pa.  St.  25. 

South  Carolina.  — ■  Dick  v.  Harby,  48  S.  Car. 
516.  Compare  Myers  v.  McBride,  13  Rich.  L. 
(S.  Car.)  178. 

Texas.  —  Pool  v.  Unknown  Heirs,  (Tex. 
Civ.  App.  1899)49  S.  W.  Rep.  923. 

Virginia.  —  Walke  v.  Moore,  95  Va.  737. 

See  also  infra,  this  subsection,  Statutory 
Provisions  —  In  General. 

In  Gaiiher  v.  Williams,  57  Md.  625,  a  mort- 
gage in  fee  by  [he  grantor  in  a  trust  deed  in 
which  power  to  revoke  uses  was  reserved  was 
held  to  be  an  execution  of  such  power,  though 
no  reference  lo  the  power  was  contained  in 
the  mortgage. 

1.  Executors  Having  Power  of  Sale  Only.  — 
Smith  1.  Mclntyre,  (C.  C.  A.)  95  Fed  Rep. 
585;  Terry  v.  Rodahan,  79  Ga.  282,  11  Am.  Si. 
Rep.  420;  Allison  v.  Kurtz,  2  Watts  (Pa.)  185; 
Dick  :-.  Harby,  48  S.  Car.  516. 

Especially  where  the  executor  conveys  in 
the  capacity  of  executor.  Gould  v.  Mather, 
104  Mass.  290. 

2.  Conveyance  by  Person  Having  Individual  In- 
terest and  also  Power  of  Sale  — United  States.  — 
Shirras  v.  Caig,  7  Cranch  (U.  S.)  34. 

Georgia.  —  Holder  v.  American  Invest.,  e c, 
Co.,  94  Ga.  640;  New  England  Mortg.  Security 
Co.  v.  Buice,  98  Ga.  795. 

Illinois.  —  Coffing  v.  Tavlor,  16  111.  457. 

Mississippi.  —  Yates  v.  Clark,  56  Miss.  212. 

Missouri.  —  Owen  v.  Ellis,  64  Mo.  77.  Com- 
pare Drumheler  v.  Haff,  23  Mo.  App.  i6r. 

North  Carolina.  —  Towles  v.  Fisher,  77  N. 
Car.  437. 

Pennsylvania.  —  Hay  z\  Maver,  8  Watts  (Pa.) 
203,  34  Am.  Dec.  453;  Jones  r.  Wood,  16  Pa. 
St.  25;  Wetherill  v.  Wetherill,  18  Pa.  St.  265; 
Robeno  v.  Marlatt,  136  Pa.  St.  35,  26  W.  N. 
C,  (Pa.)  385.    Compare  McCreary  v.  Bomberger, 


151  Pa.  St.  323,  31  Am.  St.  Rep.  760,  reversing 
II  Pa.  Co.  Ct.  68. 

See  also  Edens  v.  Simpson,  (Tex.  1891)  17  S. 
W.  Rep.  788. 

The  Rule  Has  Been  Applied  in  Case  of  the  Fol- 
lowing : 

Quitclaim  Deed  of  Life  Tenant  with  Power. 
—  Phillips  v.  Brown,  16  R.  I.  279;  Grundy  v. 
Hadfteld,  16  R.  I.  579;  Towle  r.  Ewing,  23 
Wis.  336,  99  Am.  Dec.  179.  See  also  Bell  v. 
Twilight,  22  N.  H.  500. 

Conveyance  by  Life  Tenant  with  Power  of  Ap- 
pointment.—  Axtel  v.  Chase,  77  Ind.  74;  Ger- 
man Bank  v.  Best,  (Ky.  1890)  14  S.  W.  Rep. 
954,  12  Ky.  L.  Rep.  623;  Scott  v.  Bryan,  29 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  340. 

Reformation  of  Mortgage  by  Life  Tenant.  — 
Lardner  v.  Williams,  98  Wis.  514. 

Deed  Purporting  to  Convey  Grantor's  Interest 
Only. — ■  Payne  v.  Johnson,  95  Ky.  175;  Ridgely 
v.  Cross,  83  Md.  161;  Davis  v.  Kirksey,  14 
Tex.  Civ.  App.  380. 

A  Warranty  Deed  has  been  considered  to 
be  within  the  rule.  Daniel  v.  Fell,  100  Fed. 
Rep.  727. 

3.  Deeds  Conveying  Fee  Construed  as  Execution 
of  Power.  —  Lanigan  v.  Sweany,  53  Ark.  185; 
Campbell  v.  Johnson,  65  Mo.  439  [overruling 
Owen  v.  Switzer,  51  Mo.  322,  which  accorded 
with  Pease  v.  Pilot  Knob  Iron  Co  ,  49  Mo.  124]; 
Law  Guarantee,  etc.,  Co.  v.  Jones,  103  Tenn. 
245;  Walke  v.  Moore,  95  Ya.  729.  See  also 
Morffew  v.  San  Francisco,  etc.,  R.  Co.,  107 
Cal.  587. 

So  Conveyance  in  Fee  by  Life  Tenant  with 
Power — United  States.  —  Smith  v.  Mclntire,  83 
Fed.  Rep.  456.  (C.  C.  A.)  95  Fed.  Rep.  585. 

Alabama. — Gindrat  v.  Montgomery  Gas- 
Light  Co.,  82  Ala.  596,  60  Am.  Rep.  769. 

Indiana.  —  South  v.  South,  91  Ind.  221,  46 
Am.  Rep.  591;  Silvers  v.  Canary,  109  Ind. 
267. 

Mississippi.  —  Baird  v.  Boucher,  60  Miss. 
326.    See  also  Yates  v.  Clark,  56  Miss.  212. 

Missouri.  —  Campbell  v.  Johnson,  65  Mo. 
439.    See  also  Boyer  v.  Allen,  76  Mo.  498. 

Ohio.  —  Bishop  v.  Remple,  11  Ohio  St.  282. 

South  Carolina.  —  Moody  v.  Tedder,  16  S. 
Car.  557. 

Tennessee.  —  Young  v  Mutual  L.  Ins.  Co., 
101  Tenn.  311. 

Texas.  — ■  Hanna  v.  Ladewie,  73  Tex.  37. 

A  Mortgage  by  Life  with  Power  to  Mortgage  in 
Fee  has  been  held  to  be  an  execution  ot  the 
power  though  the  mortgage  contained  no 
reference  thereto.  Warner  v.  Connecticut 
Mut.  L.  Ins.  Co.,  109  U.  S.  357.  See  also 
Henderson  v.  Smith.  62  Fed.  Rep.  708,  23  U.  S, 
App.  414- 
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conveyance  by  a  life  tenant  with  power  of  appointment,  the  consideration  is 
adequate  for  a  conveyance  in  fee.1 

g.  Statutory  Provisions  —  (i)  In  General.  —  In  England  the  Wills 
Act  provided  that  a  general  devise  of  real  estate  or  bequest  of  personalty 
should  be  construed  to  include  any  real  estate  or  personal  estate  over  which 
the  testator  had  power  to  appoint  in  any  manner  he  might  think  proper,  and 
should  operate  as  an  execution  of  the  power,  unless  a  contrary  intention 
should  appear  by  the  will;2  and  similar  statutes  have  been  enacted  in  some 
of  the  jurisdictions  in  the  United  States.3 

The  New  York  and  Wisconsin  statutes  providing  that  every  instrument  executed 
by  the  grantee  of  a  power  conveying  an  estate  or  creating  a  charge  which 
such  grantee  would  have  no  other  right  to  convey  or  charge  shall  be  deemed 
to  be  a  valid  execution  of  the  power,  though  such  power  be  not  recited  or 
referred  to,4  have  been  held  not  to  apply  where  the  grantee  of  the  power  has, 
in  addition  to  the  power,  an  individual  interest  in  the  subject-matter  thereof.5 
Nor  can  an  executor's  deed,  purporting  to  be  in  pursuance  of  an  order  of 
court,  be  attributed  by  virtue  of  this  statute  to  a  power  of  sale.6 

Ineffective  Appointment  —  Residuary  Clause.  —  Since  a  general  residuary  clause 
passes  all  property  not  otherwise  disposed  of  by  the  will,7  it  will,  under  stat- 
utes of  this  character,  operate  as  an  execution  of  a  general  power  of  appoint- 
ment, where  a  prior  express  exercise  of  the  power  fails.8 

Retroactive  Effect  of  Statute.  —  Where  a  power  was  created  before  the  passage 
of  these  statutes,  their  provisions  apply  to  an  instrument  in  execution  of  the 


1.  Consideration  Adequate  for  Fee.  —  Clark  v. 
MiJdlesworth,  82  Ind.  240;  South  v.  South, 
gt  Ind.  221,  46  Am.  Rep.  591;  Downie 
Buennagel,  94  Ind.  228;  McMillan  v.  Deering, 
139  Ind.  70;  Rinkenberger  v.  Meyer,  155  Ind. 
152;  Campbell  v.  JohnsDn,  65  Mo.  439. 

This  has  b^en  held  even  where  the  convey- 
ance was  by  a  quitclaim  deed.  Ladd  v.  Chase, 
[55  Mass.  417. 

2.  English  Wills  Act.  —  1  Vict.,  c.  26,  §  27; 
In  re  Brace,  (1891)  2  Ch.  671;  In  re  Byron, 
(1891)  3  Ch.  474;  Wilday  v.  Barnett,  L.  R.  6 
Eq.  [9-1;  Turner  v.  Turner,  21  L.  J.  Ch.  843; 
In  re  Powell,  39  L.  ].  Ch.  188,  18  W.  R.  228; 
In  re  Jones,  34  Ch.  D.  65;  Bristow  v.  Skirrow, 
5  Jur.  N.  S.  1379;  Clifford  Clifford,  9  Hare 
675. 

A  General  Devise  or  Bequest  of  a  Married 
Woman  is  within  the  statute.  Thomas  v. 
Jones.  1  De  G.  J.  &  S.  63;  Bernard  v.  Min- 
shull,  Johns.  Ch.  (Eng  )  276,  5  Jur.  N.  S.  931; 
Hawthorn  v.  Sliedden,  3  Smale  &  G.  293. 

Reference  to  Power  Required.  —  Where  the 
instrument  creating  a  general  testamentary 
power  of  appointment  requires  the  will  exe- 
cuting the  power  tj  refer  expressly  thereto, 
the  statute  does  not  apply.  In  re  Tarrant,  58 
L.  ].  Ch.  780;  Phillips  v.  Cayley,  43  Ch.  D. 
222.  See  also  In  re  Phillips,  41  Ch.  D.  417. 
See,  however,  In  re  Marsh,  38  Ch.  D.  630. 

Statute  Has  No  Extraterritorial  Force.  —  Bing- 
ham's Appeal.  64  Pa  St  345.  See  generally 
the  title  Foreign  Laws,  vol.  13,  p.  1054. 

3.  Statutory  Provisions  in  United  States  —  Ken- 
tucky.—  Herbert  v.  Herbert,  85  Ky.  134; 
Payne  v.  Johnson,  95  Ky.  175. 

Maryland.  —  Cooper  v.  Haines,  70  Md.  282; 
Mines  v.  Gambrill.  71  Md.  30. 

Pennsylvania.  —  Lines  :.  Lines,  2  Northam. 
Co.  Rep.  (Pa.)  349:  Auberl's  Appeal,  109  Pa. 
St.  447;  Dillon  v.  Faloon,  158  Pa.  St.  468; 
Howell's  Estate,  185  Pa.  St,  350;  Lyndall's 


Estate,  13  Pa.  Co.  Ct.  449;  Ashburner's  Estate, 
33  W.  N.  C.  (Pa.)  131,  2  Pa.  Dist.  776,  13  Pa. 
Co.  Ct.  559;  Ingersoll's  Estate,  15  Pa.  Co.  Ct. 
19,  3  Pa.  Dist.  399,  affirmed  167  Pa   St.  536. 

Virginia.  —  Machir  -•.  Funk,  90  Va.  284. 

The  New  York  Statute  applies  in  terms  only 
to  general  devises  of  realty,  but  the  courts 
have  held  general  bequests  of  personalty  to 
be  within  its  intendment.  Cutting  v.  Cutting, 
86  N.  Y.  522;  Hutton  z.  Benkard,  92  N.  Y.  295; 
New  York  L.  Ins  ,  etc.,  Co.  v.  Livingston,  133 
N.  Y.  125,  affirming  (Supm.  Ct.  Gen.  T.)  14  N. 
Y.  Supp.  902;  Lock  wood  v.  Mildeberger,  159 
N.  Y.  181;  Kibler  v.  Miller,  57  Hun  (N.  Y.)  14 
affirmed  141  N.  Y.  571 ;  In  re  Watson,  (Supm. 
Ct.  Gen.  T.)  12  N.  Y.  Supp.  115;  Bigelow  v. 
Tilden,  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.) 
689;  Van  Wert  v.  Benedict,  1  Bradf.  (N.  Y.) 
114;  White  v.  Hicks,  43  Barb.  (N.  Y.)  64, 
affirmed  33  N.  Y.  383;  Bolton  v.  De  Peyster, 
25  Barb.  (N.  Y.)  539. 

4.  Statutes  of  New  York  and  Wisconsin.  —  1 
Rev.  Stat.  N.  Y.  737,  §  124  (Real  Prop.  Law, 
Laws  N.  Y.  1896,  c.  547,  §  155);  Stat.  Wis 
(1898),  §  2149. 

Statute  Applied.  —  Doody  v.  Hollwedel,  22  N. 
Y.  App.  Div.  456. 

5.  Where  There  Is  Individual  Interest  to  Satisfy 
Instrument.  —  Mutual  L.  Ins.  Co.  v.  Shipman, 
119  N.  Y.  324,  reversing  50  Hun  (N.  Y.)  578; 
Weinstein  v.  Weber,  58  N.  Y.  App.  Div.  112; 
Lardner  v.  Williams,  98  Wis.  514. 

6.  Executor's  Deed  Reciting  Order  of  Court.  — 
Pollock  v.  Hooley,  67  Hun  (N.  Y.)  370. 

7.  See  the  title  Legacies  and  Devises,  vol. 
18,  p.  724. 

8.  Residuary  Clause  as  Execution  Where  Express 
Execution  Fails.  —  Matter  of  Spooner,  2  Sim. 
N.  S.  129;  Freme  v.  Clement,  18  Ch.  D.  499; 
In  re  Hunt,  31  Ch.  D.  308.  See  also  Wallinger 
v.  Wallinger,  18  W.  R.  274,  22  L.  T.  N.  S.  259. 
Compare  Croriin  v.  Roche,  8  Ir.  Ch.  103. 
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power,  provided  the  instrument  was  executed  after  these  statutes  were 
enacted  ;  1  but  they  will  not  apply  where  the  instrument  took  effect  before 
the  passage  of  the  statutes.2 

(2)  What  Constitutes  General  Devise  or  Bequest. — A  general  pecuniary 
legacy  with  no  particular  fund  indicated  for  the  payment  is  a  general  bequest,3 
within  the  meaning  of  the  statutes,  and  therefore  where  the  assets  of  the 
testator  are  inadequate  for  the  payment  of  the  legacy  without  resort  to  per- 
sonal estate  over  which  the  testator  has  a  general  power  of  appointment, 
the  personal  estate  subject  to  the  power  must  be  applied  in  satisfaction  of  the 
legacy,4  and  a  fortiori  a  general  devise  or  bequest  of  all  or  the  residue  of  the 
testator's  real  estate  or  personalty  is  within  the  statutes.5 

(3)  Application  of  Statutes  Limited  to  General  Powers.  —  The  English 
statutes  which  provide  that  a  general  devise  shall  be  deemed  an  execution  of 
a  power  to  appoint  "  in  any  manner  "  the  testator  may  think  proper,  do  not 
apply  to  limited  powers  of  appointment  among  a  particular  class;6  and  a 
power  to  appoint  in  any  manner  the  donee  may  think  proper,  with  an  excep- 
tion as  to  a  certain  person  or  class,  is  by  such  exception  rendered  a  limited 
power,  and  therefore  not  within  the  statutes.7  So  the  statutes  do  not  apply 
to  a  power  of  revocation  and  new  appointment,  so  as  to  render  a  general 
devise  operative  as  a  revocation  of  a  prior  appointment  by  the  testator 
made  under  a  general  power  in  respect  to  which  the  testator  had  reserved  a 
general  power  of  revocation  and  new  appointment.8 

(4)  Intention  to  Contrary. — The  Burden  of  Showing  that  the  testator's  intent 
was  not  to  execute  the  power  by  the  general  devise  or  bequest  is  upon  the 
person  claiming  that  the  clause  does  not  execute  the  power.9 


1.  Retroactive  Effect  of  Statutes.  —  Freme  v. 

Clement,  18  Ch.  D.  499. 

Such  a  statute  has  been  held  to  apply  where 
a  will  in  execution  of  a  power  was  made  before 
the  act,  but  the  testator  did  not  die  and  the 
will  did  not  take  effeci  until  afterwards. 
Aubert's  Appeal,  109  Pa.  St.  447. 

2.  General  Devises  and  Bequests  in  wills  where 
the  tesutor  died  before  the  enaciment  of  the 
statute  are  not  governed  by  it.  Cooper  v. 
Haines,  70  Md.  282;  Mines  v.  Gambrill,  71 
Md.  30. 

3.  See  the  title  Legacies  and  Devises,  vol. 
iS,  p.  711. 

4.  Testator's  Estate  Inadequate  Without  Resort 
to  Personalty  Subject  to  Power.  —  Hawthorn  v. 
Shedden,  3  Smale  &  G.  293;  In  re  Wilkinson, 
L.  R.  4  Ch.  587;  In  re  Thurston,  32  Ch.  D. 
508;  Wildiy  v.  Barnett,  L.  R.  6  Eq.  193..  Com- 
pare Hurlstone  v.  Ashton,  11  Jur.  N.  S.  725; 
Shelfard  v.  Acland,  23  Beav.  10. 

5.  General  Residuary  Devise  or  Bequest.  — 
Matter  of  Spooner,  2  Sim.  N.  S.  129C  I  consti- 
tute A  B  my  residuary  legatee  ");  Hawthorn  v. 
Shedden.  3  Smale  &  G.  293;  Kibler  t;  Miller, 
57  Hun  (N.  Y.)  14;  Ashburner's  Trust  Estate, 
13  Pa.  Co.  Ct.  559,  33  W.  N.  C.  (Pa.)  131. 

A  will  devising  all  the  testator's  estate, 
"  both  real  and  personal,  according  to  the  in- 
testate laws  of  the  state,"  passes  under  the 
Pennsylvania  statute  (Bright.  Purd.  Dig.  Laws 
Pa.  1894,  P-  2105,  par.  26)  the  subject-matter 
of  a  general  powerof  appointment.  Howell's 
Estate,  185  Pa.  St.  350. 

6.  Statute  Not  Applicable  to  Limited  Powers.  — 
Pomfret  v.  Perring,  5  De  G.  M.  &  G.  775; 
hi  re  Huddleston,  (1894)  3  Ch.  595;  In  re  Mills, 
34  Ch.  D.  186;  Re  Caplin.  2  Drew.  &  Sm.  527, 
II  Jur.  N.  S.  383;  In  re  Wells,  42  Ch.  D.  646; 


In  re  Byron,  (1891)  3  Ch.  474;  In  re  Williams, 
42  Ch.  D.  93;  Cloves  v.  Awdry,  12  Beav.  604; 
Russell  v.  Russell,  12  Ir.  Ch.  377. 

It  is  not  the  duty  of  the  court  to  strain  the 
words  of  a  power  of  appointment  in  order  to 
render  it  general  and  bring  ii  within  section 
27  of  the  Wills  Act.  Moss  v.  Harter,  2  Smale 
&  G.  458,  18  Jur.  973. 

7.  General  Power  with  Exception  as  to  Certain 
Class.  —  In  re  Byron.  (1891)  3  Ch.  474. 

It  seems  that  if  a  particular  person  is  alone 
within  the  exception,  and  such  person  has 
died,  the  power  then  becomes  a  general  one 
and  is  within  the  provisions  of  the  statute.  In 
re  Byron,  (1891)  3  Ch.  474. 

8.  Power  of  Revocation  and  New  Appointment. 
—  In  re  Brace,  (1891)  2  Ch.  671;  Charles  v. 
Burke,  43  Ch.  D.  223,  note.  See  also  In  re 
Wells,  42  Ch.  D.  646;  Moss  v.  Harter,  2  Smale 
&  G.  458;  Pomfret  v.  Perring,  5  De  G.  M.  & 
G.  775;  Palmer  v.  Newell,  20  Beav.  32. 

9.  Burden  of  Proof.  —  Walker  v.  Banks,  1  Jur. 
N.  S.  606. 

Contrary  Intention.  —  See  generally  Con- 
trary, vol.  7,  p.  324,  note. 

A  general  devise  of  "  what  little  propertv  I 
have,  after  the  payment  of  my  debts,"  does 
not  show  an  intention  not  to  execute  a  general 
power  of  appointment.  Payne  v.  Johnson.  9$ 
Ky.  175. 

Test  of  Contrary  Intention.  —  "  The  only  safe 
rule  for  discriminating  between  mere  con- 
jecture and  the  contrary  intent  required  by  the 
statute  is  to  inquire  whether  there  is  anything 
in  the  will  inconsistent  with  the  notion  that 
the  residuary  bequest  is  meant  to  operate  as 
an  execution  of  the  power."  Scriven  v.  San- 
dom,  2  Johns.  &  H.  743,  per  Wood,  V.  C,  who 
referred  to  cases  deciding  whether  a  provision 
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Surrounding  Circumstances  Considered.  —  111  all  cases,  in  arriving  at  such  intention, 
the  circumstances  surrounding  the  testator  at  the  time  of  the  execution  of 
the  will  are  to  be  taken  into  consideration.1 

Ignorance  of  Existence  of  Power.  —  The  fact  that  the  testator  was  ignorant  of 
the  existence  of  the  power  does  not  show  a  contrary  intent. a 

Power  Created  by  Testator  or  Stranger.  —  And  in  ascertaining  whether  a  testator 
has  shown  an  intention  not  to  execute  a  general  power  of  appointment  by  a 
residuary  gift,  it  makes  no  difference  whether  the  settlement  creating  the 
power  was  made  by  the  testator  himself  or  by  a  stranger.3 

5.  Conditions  to  Execution  Not  Directly  Relating  to  Instrument  of  Execution 
—  a.  In  General.  —  Conditions  upon  the  exercise  of  the  power  imposed 
by  the  instrument  creating  the  power,  but  not  relating  directly  to  the  instru- 
ment of  execution,  must  be  complied  with  in  order  to  render  the  execution 
of  the  power  valid.4 

b.  Consent  of  Third  Parties  to  Execution  of  Power  — (i)  In 
General.  —  A  very  common  condition  of  this  character  is  that  the  consent  of 
some  third  person  to  the  exercise  of  the  power  shall  be  given.5 


in  a  will  is  inconsistent  with  dower  (see  the 
title  Equitable  Election,  vol.  it,  p.  81)  as 
analogous. 

Intent  Is  to  Be  Sought  Throughout  Whole  Will. 

—  See  Lake  v.  Currie,  2  De  G.  M.  &  G.  536, 
16  Jur.  1027;  Blake  v.  Hawkins,  q8  U.  S.  327; 
Stewart  v.  Keating,  (Supm.  Ct.  Spec.  T.)  15 
Misc.  (N.  Y.)  44. 

1.  Surrounding  Circumstances.  —  In  re  Clark, 
14  Ch.  D  422;  Boyes  v.  Cook.  14  Ch.  D.  53. 
See  also  Lake  v.  Currie,  2  De  G.  M.  &  G.  536, 
16  Jur.  1027.  Compare  In  re  Marsh,  38  Ch.  D. 
630. 

2.  Existence  of  Power  Unknown. —  Walker  v. 
Banks,  1  Jur.  N.  S.  606;  Lockwood  v.  Milde- 
berger,  I5g  N.  Y.  181,  reversing  5  N.  Y.  App. 
Div.  459. 

3.  Immaterial  by  Whom  Instrument  Creating 
Power  Made.  —  In  re  Clark.  14  Ch.  D.  422. 

4.  Conditions  to  Execution — United  States. — 
Deputron  v.  Young.  134  U.  S.  241. 

Alabama.  —  Wood  v.  Lake,  62  Ala.  489; 
Jones  v.  Morris,  61  Ala.  518. 

Connecticut.  —  Bouton  v.  Doty,  69  Conn.  543. 

Georgia.  —  Napier  v.  Napier,  89  Ga.  48. 

Illinois.  —  National  Bank  v.  Baker,  27  111. 
App.  356. 

Iowa.  —  Sears  v.  Livermore,  17  Iowa  297,  85 
Am.  Dec.  564. 

Kentucky.  —  Hahn  v.  Pindell,  i  Bush  (Ky.) 
538;  Ormsby  v.  Tarascon,  3  Litt.  (Ky.)  404. 

Massachusetts.  —  Cranston  v.  Crane,  97 
Mass.  459,  93  Am.  Dec.  106. 

Missouri.  —  Wolff  v.  Ward,  104  Mo.  127; 
Bone  v.  Tyrrell,  113  Mo.  175. 

New  York.  —  Griswold  v.  Perry,  7  Lans.  (N. 
Y.)  98;  Pendleton  v.  Fay,  2  Paige  (N.  Y.)  202; 
Barber  v.  Cary,  11  N.  Y.  397. 

Tennessee.  —  Henderson  v.  Galloway,  8 
Humph.  (Tenn.)  692. 

Virginia. — Sulphur  Mines  Co.  v.  Thomp- 
son, 93  Va.  293. 

Wisconsin.  —  King  v.  Whiton,  15  Wis.  684. 

5.  Consent  of  Third  Person  —  England.  — 
In  re  Bedingfeid,  (1893)  2  Ch.  332;  Hut- 
ton  v.  Simpson,  2  Vern.  723;  Sympson  v. 
Hornsby,  Prec.  Ch.  439,  Gilb.  Eq.  115,  120; 
Bateman  v.  Davis,  3  Madd.  98,  18  Rev.  Rep. 
200;  Arkell  v.  Henley,  3  W.  R.  259;  Wolley  v. 
Jenkins,  23  Beav.  53,  3  Jur.  N.  S.  321,  5  W.  R. 
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281;  Hope  1:  Hope,  1  Jur.  N.  S.  770,  3  W.  R 
617;  Truell  v.  Tysson,  21  Beav.  437,  2  Jur.  N. 
S.  630;  Malmesbury  z:  Malmesbury,  31  Beav 
407.  Compare  In  re  Neave,  49  L.  J.  Ch.  642,  43 
L.  T.  N.  S.  152. 

Alabama.  —  March  v.  England,  65  Ala. 
275- 

Georgia.  —  Weeks  v.  Sego,  9  Ga.  200; 
Augusta  v.  Radcliffe,  66  Ga.  469. 

Maryland.  —  Powles  v.  Jordan,  62  Md.  499. 

Massachusetts.  —  Richardson  v.  Crooker,  7 
Gray  (Mass.)  190. 

Missouri.  —  Bozarth  v.  Bozarth,  24  Mo.  320. 
Compare  Bredell  v.  Collier,  40  Mo.  287. 

New  Jersey.  —  Crane  v.  Bolles,  49  N.  J.  Eq. 
373;  Peirsol  v.  Roop,  56  N.  J.  Eq.  739.  See 
also  Duryee  v.  Martin,  36  N.  J.  Eq.  444. 

New  York.  —  Kissam  v.  Dierkes,  49  N.  Y. 
602.  See  also  Correll  v.  Laulerbach,  (Supm. 
Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  469;  Dyett  v. 
Central  Trust  Co.,  (Supm.  Ct.  Gen.  T.)  19  N. 
Y.  Supp.  19. 

See  also  Williams  v.  Williams,  1  Duv.  (Ky.) 
222;  Greenwood  v.  Murray,  28  Minn.  120. 

Consent  of  Several  Persons  Required.  —  Barber 
v.  Cary,  u  N.  Y.  397;  Goebel  v.  Thieme,  85 
Wis.  286.  See  alsoGreenham  v.  Gibbeson,  10 
Bing.  363,  25  E.  C.  L.  163. 

Michigan  Statute.  —  How.  Annoi.  Stat.  Mich. 
(1882),  5635-5637,  do  not  dispense  with  the 
necessity  of  the  consent  of  a  third  person  to 
the  execution  of  a  power  required  by  the  donor 
in  the  instrument  creating  the  power.  Bates 
v.  Leonard,  99  Mich.  296. 

Assent  Procured  by  Fraud.  —  Scroggs  v. 
Scroggs,  Ambl.  272. 

A  power  to  sell  with  the  consent  of  the 
testator's  widow  and  sons,  h  of  full  age,  is 
well  executed  with  the  consent  of  the  widow 
and  of  the  only  son  who  has  attained  his  ma- 
jority. Hamilton  v.  New  York  Stock  Exch. 
Bldg.  Co.,  20  Hun  (N.  Y.)  88. 

Assent  Given  Without  Consideration  May  Be 
Withdrawn  Before  Execution.  —  Kling  v.  Hum- 
mer, 2  P.  &  W.  (Pa.)  349. 

If  Assent  Is  Given  Conditionally,  Condition 
Must  Be  Complied  With.  —  Wright  v.  Wrighl,  4 
N.  J.  Eq.  28. 

A  Requirement  for  the  Consent  of  the  Guardian 
of  Minors  is  satisfied  by  the  consent  of  parents, 
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(2)  Time  of  Giving  Consent.  —  It  is  not  essential  in  all  cases  that  the  con- 
sent of  the  third  person  necessary  to  the  execution  of  the  power  be  given 
before  the  execution.  There  may  be  a  ratification  by  subsequent  consent.1 
But  if  the  nature  and  object  of  the  power  and  the  circumstances  of  the  case 
point  to  a  previous  consent,  then  such  previous  consent  is  necessary  although 
not  required  by  the  express  terms  of  the  power.2 

(3)  Death  of  Person  Whose  Consent  Is  Required.  —  If  the  person  whose 
consent  is  necessary  to  the  execution  of  the  power  dies  before  such  execution, 
without  having  given  his  consent,  the  performance  of  the  condition  as  to  con- 
sent becomes  impossible,  and  the  power  cannot  be  afterwards  exercised, 
although  the  impossibility  of  performing  the  condition  resulted  from  an  act 
of  God.3  So  where  the  consent  of  several  persons  is  required,  the  death  of 
one  of  them  destroys  the  power;  4  and  this  rule  is  not  changed  by  a  general 
statutory  provision  that  where  a  power  is  given  to  several,  and  one  of  the 
donees  dies,  the  power  may  be  executed  by  the  survivor  or  survivors.5 

Where  Intent  Appears  that  Death  Shall  Not  End  Power.  —  Where  it  appears  from  the 
instrument  creating  the  power  that  it  was  the  donor's  intention  that  the  power 
should  be  exercised  with  the  consent  of  the  survivor  or  survivors,  or  without 
the  consent  of  any  in  case  of  the  death  of  all  of  the  third  persons  whose 
consent  to  execution  was  required,  effect  will  be  given  to  such  intention, 
however  informally  it  may  have  been  expressed.6 

(4)  Delegation  of  AutJiority  to  Consent.  —  The  person  whose  consent  is 
required  to  the  execution  of  the  power  cannot  confer  upon  another  the 
authority  to  consent.7 

(5)  Compelling  Consent.  —  Where  the  consent  of  a  third  person  is  neces- 
sary to  the  execution  of  a  power,  a  court  of  equity  will  not  compel  him  to 
give  his  consent.8  In  Missouri,  however,  it  has  been  held  that  where  a  will 
makes  the  consent  of  the  executor  necessary  to  give  validity  to  a  sale  by  a 
widow  who  has  power  of  disDosal  for  the  benefit  of  herself  and  children,  and 

no  guardian  having  been  appointed.    Harris  general  principles,  the  titles  Act  of  God,  vol. 

v.  Petty,  66  Tex.  514.  1,  p.  599;  Conditions,  vol.  6,  p.  506. 

Power  of   Infant   Beneficiary  to  Consent  to  4.  Consent  of  Several  Required  —  Death  of  One. 

Sale  by  Trustee.  —  In  re  Cardross.  7  Ch.  D.  — Lee  v.  Vincent,  Cro.  Lliz.  26;  Atwaters  v. 

728.  Birt,  Cro.  Eliz.  856;  Butler  v.  Bray,  2  Dyer 

Alienation  by  a  Life  Tenant  Whose  Consent  to  a  i%qb;  Byam  v.  Byam,  19  Beav.  66;  Sykes  w. 

sale  under  an  overriding  power  is  required  Sheard,  2  De  G.  J.  &  S.  6,  33  Beav.  114,  9  Jur. 

does  not  extinguish  his  right  to  give  the  re-  N.  S.  1262;  Crane  v.  Bolles,  49  N.  J.  Eq.  373; 

quired  consent.    Warburton  v.  Farn,  16  Sim.  Barber  v.  Cary,  n  N.  Y.  397. 

625,  13  Jur.  528;  Hill  v.  Pritchard,  Kay  394;  In  New  York,  by  Eecent  Statute,  the  Rule  Is 

Alexander  v.  Mills,  L.  R.  6  Ch.  124.  Changed. —  New  York    Real    Property  Laws 

Effect  of  Bankruptcy, —  Holdsworth  v.  Goose,  (Laws  N.  Y.  1896,  c.  547),  §  154.    See  also 

29  Bsav.  111,7  Jur.  N.  S.  301;  Eisdell  v.  Ham-  Gulick  v.  Griswold,  160  N.  Y.  399,  \affirming 

mersley,  31  Beav.  255.  14  N.  Y.  App.  Div.  85],  where  it  was  held  that 

1.  Ratification  Validates  Execution.  —  Offen  v.  the  statute  is  not  retroactive. 

Harman.  1  De  G.  F.  &  J.  253;  March  v.  Eng-  6.  Effect  of  Statute  Providing  for  Execution  by 

land,  65  Ala.  275.  Survivors.  —  Barber  v.  Cary,  11  N.  Y.  397. 

2.  When  Subsequent  Consent  Insufficient.  —  6.  Where  Intent  Appears  that  Survivors'  Con- 
Greenham  v.  Gibbeson,  10  Bing.  363,  25  E.  C.  sent  Effective.  —  Savil  v.  Stirling,  Shep.  Touch. 
L.  163;  Bateman  v.  Davis,  3  Madd.  9S;  Thomas  526,  sub  nom.  Gardner  v.  Savill,  2  Rolle  178; 
v.  Deriner,  1  Keen  729.  Sohier  v.  Williams,  1  Curt.  (U.  S.)  479;  Leeds 

3.  Death  of  Person  Whose  Consent  Is  Required.  v.  Wakefield,  10  Gray  (Mass.)  514;  Hackett  v. 
—  Sympsonz*.  Hornsby,  Prec.  Ch.  452;  Danne  Milnor,   156  Pa.  Si.   1.    See  also  Mansell  v. 
v.  Annas,  2   Dyer  219(7/   Frankelen's  Case,  Mansell,  Welm.  36;  Hewit  v.  Hewit,  Ambl. 
Moo.  K.  B.  62;  Mansell  v.  Mansell,  Wilm.  36;  508;  Townsend  v.  Wilson.  1  B.  &  Aid.  608. 
Powles  v.  Jordan,  62  Md.499;  Peirsol  v.  Roop,  7.  Hawkins  v.  Kemp.  3  East  410. 

56  N.  J.  Eq.  739;  Barber  v.  Cary,  n  N.  Y.  397;  Submission  of  Trustees  to  Act  under  Direction  of 

Kissam  v.  Dierkes,  49  N.  Y.  602;  Gulick  v.  Court.  —  Doran  v.  Wiltshire,  3  Swanst.  702,  19 

Griswold,  160  N.  Y.  399,  affirming  14  N.  Y.  Rev.  Rep.  287. 

App.   Div.  85.     See,    however,    Kimball    v.  Substituted  Trustees  May  Consent,  where  the 

Chappel,  (Supm.  Ct.  Spec.  T.)  27  Abb.  N.  Cas.  power  to  do  so  is  annexed  to  the  office  By-am 

437;  Odell  v.  Youngs,  (C.  PI.  Eq.  T.)  64  How.  v.  Byam,  19  Beav.  58,  1  Jur.  N.  S.  79. 

Pr.  (N.  Y.)  56.    Compare  Aislabie  v.  Rice.  3  8.  Consent  Not  Compelled.  —  1    Sugden  on 

Madd.  256,  18  Rev.  Rep.  230.    See  also  for  the  Powers  (3d  Am.  ed.)  327. 
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Time  of  Execution  of  Power. 


a  merely  selfish  reason  induces  the  executor  to  refuse  such  consent,  equity 
will  authorize  a  sale  without  his  consent.' 

(6)  Mode  of  Giving  Consent.  —  Where  the  instrument  creating  the  power 
does  not  prescribe  the  manner  in  which  the  consent  of  the  third  person,  made 
necessary  to  the  execution  of  the  power,  shall  be  given  or  evidenced,  no  par- 
ticular manner  for  giving  such  consent  seems  to  be  required. a  Thus,  the  in- 
dorsement of  such  person's  consent  upon  the  instrument  executing  the  power,3 
or  his  joining  in  the  execution  of  the  instrument  executing  the  power,4  has 
been  held  to  be  sufficient. 

Mode  of  Consent  Specified.  —  Where  the  instrument  creating  the  power  expressly 
provides  the  mode  in  which  the  consent  of  a  third  person  necessary  to 
execution  shall  be  given,  the  consent  must  be  given  in  the  required  mode.* 

6.  Time  of  Execution  of  Power  —a.  In  General,.  —  Where  the  power  is 
general  in  its  terms,  the  whole  period  of  the  life  of  the  donee  is  generally 
allowed  for  its  execution.6  When  a  general  power  of  sale  over  the  real 
estate  of  a  testator  for  the  payment  of  debts,  etc.,  is  given  to  an  executor, 
an  1  a  life  estate  in  the  land  is  also  devised,  the  executor  may  execute  the 
power  during  the  life  of  the  life  tenant.7  Where  the  power  of  sale  is  given 
to  trustees,  it  continues  so  long  as  the  trust  continues,8  but  after  the  termi- 
nalion  of  the  trust  or  the  failure  of  the  purposes  for  which  the  power  is  given, 
it  cannot  be  executed.9 


1.  Sale  Without  Consent  Authorized.  —  Norcum 
v.  D'CE.ich,  17  Mo.  98. 

2.  Mode  of  Giving  Consent.  —  See  Tyson  v. 
Mickle,  2  Gill  (Md.)  376  (consent  to  decree  au- 
thorizing sale  held  surficieni). 

Contemporaneous  Deed  Held  to  Be  Sufficient, 
although  such  consent  was  to  be  signified  by 
joining  with  the  trustee  in  the  deed  of  con- 
veyance. Franklin  Sav.  Bank  v.  Taylor,  131 
III.  376. 

Presumption  of  Assent  After  Lapse  of  Twenty- 
five  Years.  —  BreJenburg  v.  Bardin,  36  S.  Car. 
197. 

Assent  of  Married  Woman  —  Request  in  Writ- 
ing Required  and  Sufficient  without  a  formal 
power  to  the  trustee  or  the  privy  examination 
of  the  wife.  Cardwell  v.  Cheatham,  2  Head 
(Tenn.)  14. 

3.  Indorsement  of  Consent.  —  Dawson  v.  Ram- 
ser.  53  Ala.  573;  March  v.  England,  65  Ala. 
275 

4.  Joinder  in  Instrument  Executing  Powers.  — 
GinJrat  v.  Montgomery  Gas  Light  Co.,  82 
Ala.  596,  60  Am.  Rep.  769;  Carter  v.  Van 
Bokkelen.  73  Md.  175;  Hackett  v.  Milnor,  156 
Pa.  Si.  i;  Walke  v.  Moore,  95  Va.  729. 

5.  Special  Manner  of  Consent  Required.  — 
Wright  v.  Wakeford,  17  Ves.  Jr.  454;  Offen  v. 
Harman,  6  Jur.  N.  S.  487. 

When  Written  Consent  Required,  Verbal  Is  In- 
effectual. —  March  v.  England,  65  Ala.  275. 

6.  Time  of  Execution.  —  Cotton  -v.  School 
Board,  19  Ch.  D.  624;  Biggs  v.  Peacock,  20 
Ch.  D.  200.  affirmed 22  Ch.  D.  284,  52  L.  J.  Ch.  1, 
47  L.  T.  N.  S.  341:  In  re  Brown,  L.  R.  10  Eq. 
349;  Lantsbery  v.  Collier,  2  Kay  &  J.  709:  Wood 
v.  White.  2  Keen  664,  4  Myl.  &  C.  460;  Chap- 
man v.  Harris,  2  New  Reports  56;  Trower  v. 
Knightley,  0  Madd.  135;  Cafe  v.  Bent,  3  Hare 
245.  8  Jur.  141:  Ward  v.  Tyrrell,  25  Beav.  563; 
Sillibourne  v.  Newport,  1  Kay  &  J.  602,  1  jur. 
N.  S.  608;  Moore  v.  M'Namara,  2  Ball.  &  B. 
186,  12  Rev.  Rep.  73;  Walker  v.  Smalwood, 
Ambl.  676;  Jones  v.  Breed,  (Ky.  1890)  13  S. 
W.  Rep.  366;  Morse  v.  Cross,  17  B.  Mon.  (Ky  ) 
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741;  Morse  v.  Hackensack  Sav.  Bank,  47  N.  J. 
Eq.  279;  Martin  r.  Pine,  79  Hun  (N.  Y.)  426; 
Hancox  v.  Meeker,  95  N.  V.  528;  Hutchings 
v.  Baldwin,  7  Bosw.  (N.  Y.)  236;  Conklin  v. 
Egerton,  21  Wend.  (N.  Y.)  430.  25  Wend.  (N. 
Y.)  224;  Matter  of  Gray,  91  N.  Y.  502,  revers- 
ing 27  Hun  ^N.  Y.)  455 

The  Lapse  of  Twenty-nine  Years  after  the  ad- 
mission to  probate  of  a  will  containing  an  im- 
perative power  of  sale  of  real  estate  is  not  a 
valid  objection  to  the  exercise  of  such  power. 
Clifford  v.  Morrell,  22  N.  Y.  App.  Div.  470. 

Time  of  Execution  Generally  Discretionary.  — 
Wilkinson  v.  Duncan,  3  Jur.  N.  S.  530. 

Discretion  of  Executors  as  to  Time  of  Sale.  —  3 
Bleakly  v  Bleakly,  (Md.  1887)  8  All.  Rep.  658; 
Hancox  v.  Meeker,  (Supm.  Ct.  Spec.  T.)  62 
How;  Pr,  (N.  Y.)  336.  Compare  Nethercott  v. 
Kelly,  57  N.  Y.  Super.  Ct.  27. 

7.  Exercise  of  Power  During  Life  Estate  of 
Devisee.  —  Mills  v.  Dugmore,  30  Beav.  104; 
Knapp  v.  Knapp,  46  Hun  (N.  Y.)  190.  See 
also  Blackwood  v.  Burrowes,  2  Con.  &  Law. 
459,  4  Dr.  &  War.  441. 

8.  Power  Continues  During  Trust.  • —  ///  re 
Sudeley,  (1894)  1  Ch.  334;  Peters  v.  Lewes, 
etc.,  R.  Co.,  18  Ch.  D.  429;  Johns  Hopkins 
University  v.  Middleton,  76  Md.  186;  Cruik- 
shank  v.  Parker,  52  N.  J.  Eq.  310;  Cussack  v. 
Tweedy,  126  N.  Y.  81,  affirming  56  Hun  (N.  Y.) 
617;  Rhode  Island  Hospital  Trust  Co.  v. 
Harris,  20  R.  I.  160;  Hallum  v.  Silliman,  78 
Tex.  347. 

Executors  to  whom  land  is  devised  in  trust 
for  certain  purposes,  with  power  of  sale  and 
investment  of  proceeds  upon  trusts,  the  duties 
of  which  extend  beyond  the  period  of  admin- 
istration, have  power  to  make  a  sale  after  their 
discharge  as  executors  and  the  assumption  of 
title  as  trustees.  Scholl  v.  Olmstead,  84  Ga. 
693- 

9.  Power  Ends  with  Termination  or  Failure  of 
Trust.  —  Peters  v.  Lewis,  etc  ,  R.  Co.,  18  Ch. 
D.  429;  Harmon  v.  Smith,  38  Fed.  Rep.  482; 
Fox  v.  Storrs,  75  Ala.  265;  Wilkinson  v.  Buist, 
3  Volume  XXII. 
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POWERS. 


Time  of  Execution  of  Power. 


Restriction  on  Time  of  Execution.  —  Where  the  instrument  creating  the  power 
limits  the  time  for  its  execution,  such  limitation  must  be  complied  with.1 

Merely  Directory  Provisions  —  In  many  instances  provisions  in  wills  directing 
that  the  power  of  sale  therein  conferred  be  executed  within  a  specified  time 
have  been  considered  to  be  directory  merely,  and  the  execution  of  the  powers 
after  such  time  has  been  upheld  as  valid.2 

An  Imperative  Power  Coupled  with  a  Trust  Which  Requires  the  Execution  of  the  Power  is 
not  lost  by  a  failure  to  exercise  it  within  the  time  limited.3 

b.  Powers  Dependent  on  Contingency. —  It  has  been  held  that  where 
authority  to  execute  a  power  is  dependent  upon  a  contingent  event,  it  may 
be  executed  before  the  happening  of  the  contingency,  and  the  execution  will 
be  valid  on  the  subsequent  happening  thereof,4  especially  where  the  happen- 
ing of  the  event  cannot  be  ascertained  until  the  moment  of  the  donee's  death.0 

Where  the  Power  Is  to  Appoint  Among  a  Class,  it  cannot  be  executed  before  the 
members  of  the  class  are  definitely  ascertained.0 

Failure  of  Contingency.  —  If  the  contingency  upon  which  the  power  is  to 
become  operative  fails,  the  power  does  not  arise.7 


124  Pa.  St.  253,  10  Am.  St.  Rep.  580,  23  W. 
N.  C.  (Pa.)  311;  Fidler  v.  Lash,  125  Pa.  Si.  87. 
23  W.  N.  C.  (Pa.)  449. 

1.  Restrictions  as  to  Time  of  Execution.  — 
Blacklow  v.  Laws,  2  Hare  40;  In  re  Borrowes, 
Ir.  R.  2  Eq.  468;  In  re  Twiss,  16  L.  T.  N.  S. 
139,  15  W.  R.  540;  Brown  v.  Sansome,  McClel. 
&  Y.  427,  29  Rev.  Rep.  813;  Presion  v.  Mel- 
ville, 8  CI.  &  F.  16;  Pollard  v.  Pollard,  (1894)  P. 
172;  Simmons  z\  Baynard,  30  Fed.  Rep.  532; 
In  re  Vandervoort,  1  Redf.  (N.  Y.)  270;  Ellet 
v.  Paxson,  2  W.  &  S.  (Pa.)  418;  National  Bank 
of  Commerce  v.  Smith,  17  R.  I.  24.1. 

Will  Limiting  Time  for  Executing  Power  of 
Sale. —  Daly  v.  James,  8  Wheat.  (U.  S.)  495; 
Prentice  -j.  janssen,  14  Hun  (N.  Y.)  548,  79  N. 
Y.  478;  Richardson  v.  Sharpe,  29  Barb.  (N.  Y.) 
222;  Wilkinson  v.  Buist,  23  W.  N.  C.  (Pa  ) 
311;  Fidler  v.  Lash,  125  Pa.  St.  87,  23  W.  N. 
C.  (Pa.)  449;  Kaufman  v.  Hollinger,  4  W.  N. 
C.  (Pa.)  27. 

Will  Giving  Power  to  Sell  at  Future  Time  or  on 
Happening  of  Contingency  —  England. —  Carlyon 
v.  Truscott,  L.  R.  20  Eq.  348. 

Kentucky.  —  Doheney  v.  Taylor,  79  Ky.  124. 

New  Jersey.  —  Booraem  v.  Wells,  19  N.  J. 
Eq.  87;  Hampton  v.  Nicholson,  23  N.  J.  Eq. 
423- 

New  York. —  Matlerof  McLaughlin,  2  Bradf. 
(N.  Y.)  107;  Kilpatrick  v.  Barron,  125  N.  Y. 
751,  affirming  54  Hun  (N.  Y.)  322. 

North  Carolina.  —  Davis  v.  Hovvcolt,  1  Dev. 
&  B.  Eq.  (21  N.  Car.)  460. 

Ohio.  —  Wilson  v.  Hall,  3  Ohio  Cir.  Dec. 
589,  6  Ohio  Cir.  Ct.  570. 

Pennsylvania.  —  Svveigart  v.  Frey,  8  S.  &  R. 
(Pa.)  299;  Hay  v.  Mayer,  8  Watts  (Pa.)  203,  34 
Am.  Dec.  453;  Loomis  v.  McClintock,  10 
Watts  (Pa.)  274;  McCreery  v.  Hamlin,  7  Pa. 
St.  87;  Ervine's  Appeal,  16  Pa.  St.  256,  55  Am. 
Dec.  499. 

Virginia.  — Jackson  v.  Ligon,  3  Leigh  (Va.) 
161. 

Compare  Small  v.  Marburg,  77  Md.  11. 

2.  Provisions  Considered  to  Be  Directory  Only. 

—  Hale  v.  Hale,  137  Mass.  168;  Marsh  v.  Love, 
42  N.  J.  Eq.  112:  Wild  v.  Bergen,  16  Hun  (N. 
Y.)  127;  Waldron  v.  Schlang,  47  Hun  (N.  Y.) 
252;  Shaker's  Appeal,  43  Pa.  St.  83,  82  Am. 
Dec.  552;  Fahnestock       Fahne.-tock,  152  Pa. 


St.  56,  31  W.  N.  C.  (Pa.)  194,  34  Am.  St.  Rep. 
623.  See  also  Harlan  v.  Broivn,  2  Gill  (Md.) 
475;  Jennings  v.  Teague,  14  S.  Car.  229. 

An  Executor's  Power  of  Sale  After  the  Death  of 
a  Life  Tenant  may,  if  the  limitaiion  ivas  for  his 
benefit  onlv,  be  exercised  in  his  lite  with  his 
consent.  Fairly  v.  Kline,  3  N.  J.  L.  322;  Snell 
v.  Snell,  38  N.  J.  Eq.  119:  Knapp  v.  Knapp, 
46  Hun  (N.  Y.)  190;  Cast  v.  Porter,  13  Pa.  St. 
533;  Slyer  v.  Freas,  15  Pa.  St.  339;  Styer's 
Appeal,  2  Grant  Cas.  (Pa.)  453;  Hamlin  v. 
Thomas,  126  Pa.  St.  20,  24  W.  N.  C.  (Pa.)  4. 
Compare  Hampton  v.  Nicholson,  23  N.  J.  Eq. 
423;  Davis  v.  Howcott.  1  Dev.  &  B.  Eq.  (21 
N.  Car.)  460. 

3.  Imperative  Power  Coupled  with  Trust.  — 
Pearce  v.  Gardner,  10  Hare  287;  Wild  v.  Ber- 
gen, 16  Hun  (N.  Y.)  127;  Molt  v.  Ackerman, 
92  N.  Y.  539;  Miller  v.  Meetch,  8  Pa.  St.  417; 
Wells  v.  Sloyer,  1  Pa.  L.  J.  Rep.  516,  3  Pa. 
L.  J.  203. 

4.  Powers  Dependent  on  Contingency.  —  Ash- 
ford  v.  Cafe,  7  Sim.  641;  Bradley  v.  Bury,  10 
Jur.  N.  S.  937:  Manin  v.  Kelso,  5  \\.  R.  440; 
Machir  v.  Funk,  90  Va.  284.  See  also  Doe  v. 
Tomkinson,  2  M.  &  S.  165;  Dalby  v.  Pullen, 
2  Bing.  144,  9  E.  C.  L.  351. 

5.  Wandesforde  v.  Carrick,  Ir.  R.  5  Eq  486. 
See  also  Sutherland  v.  Nnrthmore,  1  Dirk.  56; 
Sheffield  v.  Coventry,  2  De  G.  M.  &  G.  551,  17 
Jur.  289;  Machir  v.  Funk,  90  Ya.  284. 

6.  Powers  to  Appoint  to  Contingent  Class.  — 
Blight  v.  Hartnoll,  19  Ch.  D.  294. 

7.  Failure  of  Contingency.  —  Sculihorp  v. 
Burgess,  1  Ves.  Jr.  91;  Goldsmid  v.  Gc ldsmid, 
T.  &  R.  445,  24  Rev.  Rep.  9S;  Barker  v.  Young, 
10  Jur.  N.  S.  163;  Noble  v.  Willock,  L.  R.  8 
Ch.  778;  Trimrnell  v.  Fell,  16  Beav.  537;  Ped- 
die  v.  Peddie,  6  Sim.  78;  Price  v.  Parker,  16 
Sim.  198;  Earle  v.  Barker.  11  H.  L.  Cas.  280; 
Cooke  v.  Briscoe,  1  Dr.  &  Wal.  596;  Jones  v. 
Soulhall,  32  Beav.  31;  Guion  r.  Pickett,  42 
Miss.  77;  Baird  v.  Boucher.  60  Miss.  326; 
Howell  v.  Sebring,  14  N.  J.  Eq.  84:  Austin  v. 
Oakes,  117  N.  Y.  577,  modifying  48  Hun  (N. 
Y.)4g2;  McClintock  v.  Cowen,  49  Pa.  Si.  256. 
See  also  Davidson  v.  Rook,  22  Beav.  206. 

"Not  Having  Issue." — Where  a  settlement 
contained  a  proviso  lhat  if  the  wife  should 
survive  her  husband,  they  not  having  issue, 
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Relation  Back  to  Instrument. 


Burden  of  Proof  as  to  Happening  of  Contingency.  —  Those  who  claim  under  a  power 
the  execution  of  which  was  dependent  upon  a  contingency  must  show  that 
the  contingency  has  happened.1 

c.  Power  of  Appointment  by  Survivor.  —  Under  the  English  statute 
of  wills,  which  provides  that  the  will  shall  be  construed  to  speak  from  the 
death  of  the  testator,  a  general  testamentary  power  of  appointment  given  to 
the  survivor  of  two  persons  may  be  executed  by  a  will  made  during  the  lives 
of  both  the  persons  by  that  individual  who  afterwards  proves  to  be  the  sur- 
vivor,* unless  the  execution  of  the  power  is  expressly  or  impliedly  limited  to 
an  execution  by  the  will  of  the  survivor  made  after  the  death  of  the  other.3 

d.  Power  of  Appointment  Subject  to  Life  Estate.  —  Where  a 
power  of  appointment  is  given  over  a  reversion  subject  to  a  preceding  life 
estate  in  another,  the  donee  may  execute  the  power  during  the  life  of  such 
life  tenant.4 

7.  Partial  and  Successive  Executions  of  Power.  —  A  power  need  not  be  exe- 
cuted to  its  full  extent  at  once,  but  partial  and  successive  executions  thereof 
are  permissible.5  Thus,  a  power  of  appointing  a  fee  may  be  exercised  at  one 
time  by  appointing  a  life  estate  and  subsequently  by  appointing  the  remain- 
der in  fee,6  or  by  appointing  at  one  time  a  part  of  the  property  in  fee  and 
afterwards  the  balance.7  So  an  executor  having  power  to  sell  the  testator's 
lands  may  sell  part  at  one  time  and  part  at  another.8 

V.  Operation  of  Execution  of  Power  —  1.  Relation  Back  to  Instrument 
Creating  Power  —  a.  In  General.  — It  is  a  well-settled  general  rule  that 
where  a  power  is  executed  the  estates  created  thereby  take  effect  in  the  same 
manner  as  if  created  by  the  instrument  which  raised  the  power;  the  party 
taking  under  and  by  execution  of  the  power  takes  under  the  donor,  and 
in  like  manner  as  if  the  power  and  the  instrument  executing  it  had  been 
incorporated  in  one  instrument.9 

she  might  revoke  the  settlement,  and  the  hus- 
band died,  leaving  a  son,  who  died  in  the  life 
of  his  mother,  it  was  held  that  she  might  re- 
voke. Holt  v.  Burley,  2  Vern.  651,  Prec.  Ch. 
293.  And  see  the  title  Issue  (Descendants), 
vol.  17,  p.  542. 

1.  Burden  of  Proof.  —  Stevens  v.  Winship,  1 
Pick.  (Mass.)  3:8,  11  Am.  Dec.  178;  Giiswold 
v.  Peny,  7  Lans.  (N.  Y.)  98. 

Thus,  those  who  claim  under  a  powerof  sale 
given  to  a  life  tenant,  if  necessary  for  his  sup- 
port, must  show  the  necessity  for  such  sale. 
Stevens  v.  Winship,  1  Pick.  (Mass.)  318,  11 
Am.  Dec.  178.  Compare  Griffin  v.  Griffin,  141 
111.  373- 

2.  Powers   of    Appointment    by  Survivor.  — 

Thomas  v.  Jones.  1  De  G  J.  &  S.  63,  2  Johns. 
&  H.  475,  9  Jur.  N.  S.  161.  See  also  Suther- 
land v.  Northmore,  1  Dick.  56.  See,  however, 
In  re  Moir,  46  L.  T.  N.  S.  723  (as  to  special 
power  of  appointment)  Compere  Doe  v.  Toni- 
kinson,  2  M.  &  S.  165,  decided  before  the  pass- 
age of  the  act. 

Will  of  Both,  Where  Power  to  Survivor.  —  A 
power  to  the  survivor  of  husband  and  wife  to 
appoint  among  children  has  been  held  not  to 
be  well  executed  by  a  deed  by  both.  Mac- 
Adam  v.  Logan,  3  Bro.  C.  C.  310.  But  see 
Myers  v.  Bentz.  127  Pa.  St.  222. 

3.  Cave  v.  Cave,  8  De  G.  M.  &  G.  131,  2  Jur. 
N.  S.  295. 

Republication  by  Codicil.  —  In  such  a  case,  if 
the  survivor  republishes  his  will  bv  codicil 
after  the  death  of  the  other,  it  will  operate  as 
an  execution  of  the  power.  In  re  Blackburn, 
43  Ch.  D.  75- 


4.  Lindsley  v.  Camptown  First  Christian 
Soc,  37  N.  J.  Eq.  277. 

6.  Partial  and  Successive  Execution  of  Powers. 

—  Brown  v.  Nisbeti,  1  Cox  Ch.  13;  Digge's 
Case,  1  Coke  173;  Webster  v.  Boddington,  16 
Sim.  177;  Job  v.  Job,  2  W.  R.  25;  Cunning- 
hame  jr.  Anstruther,  L.  R.  2  H.  L.  Sc.  223; 
Snape  v.  Turton,  Cro.  Car.  472;  Lee's  Case, 
Anderson  67;  Her^'ey  v.  Hervey,  1  Atk.  561; 
Zouch  v.  Woolston,  2  Burr.  1136;  Sumpton  v. 
Genner,  2  Keb.  261;  Versturme  v.  Gardiner, 
17  Beav.  338;  Johnson  v.  Yates,  9  Dana  (Ky.) 
497;  Asay  v.  Hoover,  5  Pa.  St.  21,  45  Am. 
Dec.  713.  See  also  Doe  v.  Milborne,  2  T.  R. 
721;  Kissam  v.  Karlen,  (Supm.  Ct.  Gen.  T.) 
13  N.  Y.  St.  Rep.  561. 

Primary  and  Secondary  Powers.  —  Where  there 
is  a  primary  power  and,  on  default  of  ap- 
pointment, a  secondary  power,  a  partial  exer- 
cise of  the  primary  power  does  nol  exclude  the 
exercise  of  the  secondary  power.  Mapleton 
v.  Mapleton,  4  Drew.  515;  Matter  of  Simpson, 
4  De  G.  &  Sm.  521.  See,  however,  Simpson 
v.  Paul,  2  Eden  35. 

6.  Partial  Execution  of  Power  to  Appoint  in  Fee. 

—  Bovey  v.  Smith,  1  Vern.  85,  Ch.  Cas.  (pt.  ii.) 
124. 

7.  Colston  v.  Pemberton,  5  L.  J.  Ch.  181. 

8.  Partial  Execution  of  Executor's  Power  to  Sell. 

—  Digge's  Case,  1  Coke  173. 

9.  Relegation  to  Instruments  Creating  Power  — 

England.  —  Roach  v.  Wadham,  6  East  289; 
Cook  v.  Duckenfield,  2  Atk.  568;  Middleton  v. 
Croft,  2  Atk.  661;  Southby  v.  Stonehouse,  2 
Ves.  612;  Marlborough  v.  Godolphin,  2  Ves. 
61;  Mosley  v.  Mosley,  5  Ves.  Jr.  249;  Maun- 
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Determination  of  Estate*  Subject  to. 


b.  Time  of  Vesting  of  Estate  on  Execution  of  Power.  —  In  point 
of  time,  however,  the  execution  is  not  referred  back  so  as  to  make  the  estate 
vest  from  the  time  of  the  creation  of  the  power;  the  vesting  of  the  estate  is 
from  the  execution  only.1 

c.  Perpetuities  and  Remoteness.  —  For  a  discussion  of  this  aspect  of 
the  question,  reference  is  made  to  another  title  in  this  volume.* 

d.  Succession  Tax  and  Probate  Duty.  —  Where  an  appointment  is 
made  by  will,  the  estate  created  thereby  is  subject  to  the  probate  duty  or 
legacy  or  succession  tax,  though  the  property  appointed  did  not  belong  to 
the  testator;3  and  this  is  especially  true  where  the  property  was  originally 
conveyed  in  trust  for  uses  which  the  grantor  might  appoint  by  will.4  When, 
however,  a  will  gives  to  another  a  power  to  appoint  by  will,  and  probate  duty 
is  paid  on  the  first  will,  a  disposition  by  will  by  the  donee  of  the  power  is  not 
subject  to  the  duty.5 

2.  Determination  of  Estates  Subject  to  Power.  —  Where  in  the  instrument 
creating  the  power  estates  in  the  subject-matter  are  limited  subject  to  the 
execution,  though  such  estates  vest  before  the  execution  of  the  power,  they 
will,  immediately  upon  the  execution,  be  subject  to  the  estate  or  interest 
created  under  the  power,  and  may  be  entirely  defeated  thereby.6  Thus, 


d r ell  v.  Maundrell,  10  Ves.  Jr.  264;  Wright  v. 
Wakeford,  17  Ves.  Jr.  457;  Tatnall  v.  Hankey, 
2  Moo.  P.  C.  342;  In  re  Barker,  5  L.  T.  N.  S. 
206;  Braybrooke  v.  Atty.-Gen.,  9  H.  L.  Cas. 
150;  In  re  Powell,  39  L.  J.  Ch.  188,  18  W.  R. 
228.  See  also  Reynolds  v.  Hennessy,  15  R. 
I-  513- 

Illinois.  —  Christy  v.  Puliam,  17  III.  59. 

Indiana  — Silvers  v.  Canary,  109  Ind.  267. 

Maryland.  —  Conner  v.  Waring,  52  Md.  724. 

New  York.  —  Bradish  v.  Gibbs,  3  Johns.  Ch. 
(N.  Y.)  523;  Doolittle  v.  Lewis,  7  Johns.  Ch. 
(N.  Y.)  45,  11  Am.  Dec.  389. 

North  Carolina.  — Smith  v.  Garey,  2  Dev.  & 
B.  Eq.  (22  N.  Car.)  42. 

Pennsylvania.  — Ashmead's  Estate,  12  W. 
N.  C.  (Pa.1  371. 

Thus,  before  the  siaiute  of  uses,  a  devise  to 
a  person  and  to  such  uses  as  he  should  appoint 
was  good,  because  upon  the  exercise  of  the 
power  the  appointee  took  under  the  donor,  as 
though  the  appointment  to  him  were  contained 
in  the  donor's  will,  and  not  under  the  donee. 
Cook  v.  Duckenfield,  2  Atk.  568. 

The  doctrine  that  a  deed  executing  a  power 
refers  back  to  the  instrument  creating  the 
power,  so  as  to  take  effect  from  the  original 
deed,  is  a  fiction  of  law  for  the  advancement 
of  right,  and  is  not  to  be  applied  so  as  to  de- 
feat the  lawful  iniervening  rights  of  a  stranger. 
Jackson  v.  Davenport,  20  lohns.  (N.  Y.)  537. 

1.  Time  of  Vesting  of  Estate.  —  Southby  v. 
Stonehouse,  2  Ves.  612;  Marlborough  v.  Godol- 
phin,  2  Ves.  61;  De  Serre  v.  Clarke,  L.  R.  18 
Eq.  587. 

A  conveyance  or  settlement  of  all  the  prop- 
erty which  the  grantor  or  settlor  is  seized  of, 
interested  in,  or  entitled  to  does  not  include 
property  in  which  he  acquires  an  interest 
through  the  subsequent  execution  in  his  favor 
of  a  power  of  appointment  existing  at  the  time 
of  such  settlement  or  conveyance.  Childers 
71.  Eardley,  28  Beav.  64S;  Sweetapple  v.  Hor- 
lock,  11  Ch.  D.  745;  Lovett  v.  Lovett,  (1898)  1 
Ch.  82.  Compare  In  re  Frowd,  13  L.  T.  N.  S. 
367- 
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all  his  property  does  not  carry  an  interest 
which  he  acquires  by  the  subsequent  execu- 
tion in  his  favor  of  a  power  of  appointment 
existing  at  the  time  of  the  assignment.  In  n 
Vizatd,  L.  R.  1  Ch.  588.  12  Jur.  N.  S.  680;  Lee 
v.  Olding,  2  Jur.  N.  S.  850,  25  L.  J.  Ch.  580. 
Compare  In  re  Andrews,  7  Ch.  D.  635. 

2.  See  the  title  Perpetuities  and  Trusts  for 
Accumulation,  ante,  p.  70. 

3.  Succession  Tax  and  Probate  Duty.  —  Mattet 
of  Cholmondtey,  1  Cromp.  &  M.  149.  See 
also  Drake  v.  Atty.-Gen.,  10  CI.  &  F.  257; 
Atty  -Gen.  v.  Staff,  2  Cromp.  &  M.  124; 
Palmer  v.  Whitmore,  5  Sim.  178;  In  re  John- 
son's Estate,  (Surrogate  Ct.)  19  N.  Y.  Supp 
9°3- 

4.  In  re  Johnson's  Estate,  (Surrogate  Ct.)  iq 
N.  Y.  Supp.  963;  Seibert's  Appeal,  no  Pa.  St. 
329- 

5.  Vandiest  v.  Fynmore.  6  Sim.  570. 

6.  Determination  of  Estates  Subject  to  Power  — 

England.  —  Mosley  v.  Mosley,  5  Ves.  Jr.  249; 
Maundrell  v.  Maundrell,  10  Ves.  Jr.  255,  7 
Rev.  Rep.  393;  In  re  Vizard.  L.  R.  1  Ch.  58S; 
Sweetapple  v.  Horlock,  11  Ch.  D.  745;  Whit- 
marsh  z.  Robertson,  9  Jur.  125;  Lee  v.  Olding, 
2  Jur.  N.  S.  850:  Lovett  v.  Lovett,  (1898)  1  Ch. 
82;  Webb  v.  Sadler,  L.  R.  14  Eq.  533. 

United  States.  —  Brandies  v.  Cochrane,  112 
U.  S.  344. 

District  of  Columbia.  —  Knowles  r.  Dodge,  I 
Mackey  (D.  C.)  66. 

Georgia.  —  New  England  Mortg.  Security 
Co.  v.  Buice,  98  Ga.  795. 

Missouri.  —  Steele  z.  Farber,  37  Mo.  71; 
Cordier  v.  Brown,  98  Mo.  666. 

New  Jersey.  —  Leggett  Doremus,  25  N.  J. 
Eq.  122. 

New  York.  —  Ackerman  v.  Gorton,  67  N.  Y. 
63,  reversing  6  Hun  (N.  Y.)  301;  Rose  v.  Hatch, 
125  N.  Y.  427. 

ATorlh  Carolina.  —  Carson  v.  Carson,  Phill. 
Eq  (62  N.  Car.)  57. 

Ohio.  —  Jones  v.  Shields,  14  Ohio  359. 

Pennsylvania.  —  Tobin  v.  Gregg,  34  Pa.  St. 
446 

Tennessee.  —  Hamilton  v.  Mound  Ciiv  Mill. 
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where  property  is  devised  subject  to  a  power  of  sale  in  executors,  the  exe- 
cution of  the  power  avoids  the  estate  of  the  devisee.1  Similarly,  the  lien  of 
a  judgment  against  the  person  in  whom  the  estate  is  vested  until  and  in 
default  of  the  execution  of  a  power  of  appointment  is  defeated  by  the  exe- 
cution of  the  power,  as  the  estate  vested  in  such  person  is  defeated  by  the 
execution  of  the  power.*  Where,  however,  the  donee  of  the  power  has  also 
an  estate  in  the  subject-matter,  equity  will  not  allow  his  execution  of  the 
power  to  defeat  any  estate  he  may  voluntarily  have  created  out  of  his,estate.3 

VI.  Equitable  Aid  in  Case  of  Execution,  Nonexecution,  or  Defective 
Execution  of  Powers  —  1.  Distinction  Between  Nonexecution  and  Defective 
Execution.  —  A  power  is  nonexecuted  where  nothing  is  done ;  it  is  defectively 
executed  where  there  has  been  an  intention  to  execute  and  that  intention 
sufficiently  declared,  but  the  act  declaring  the  intention  was  not  an  execution 
in  the  form  prescribed.4 

2.  Nonexecution  of  Power.  —  Since  the  nature  of  a  power  is  to  leave  to  the 
free  will  and  election  of  the  donee  the  question  whether  it  shall  or  shall  not 
be  executed,  equity  will  not,  as  a  general  rule,  interfere  to  say  that  he 
shall  execute  it.  or  do  that  for  him  which  he  does  not  choose  to  do  for  him- 
self;3 and  this  is  true  though  the  nonexecution,  as  in  case  of  a  power  of 
appointment,  is  caused  by  accident  or  mistake.6 

Objects  of  Power.  —  A  court  of  equity  will  not,  as  a  general  rule,  upon  the 
nonexecution  of  a  power  to  appoint  among  a  certain  class,  take  upon  itself 
the  duty  of  executing  the  power  in  favor  of  such  objects,  especially  where  the 
property  is,  upon  nonexecution,  limited  over  to  other  persons.'  In  a  number 
of  cases,  however,  it  has  been  held  that  if  the  power  is  a  power  in  trust,  the 
court  will  remedy  its  total  nonexecution  in  pursuance  of  the  rule  that  equity 
will  not  permit  the  failure  of  the  trust  through  the  nonexecution  of  the 
power.8    Particular  instances  of  powers  to  appoint  among  a  class  have  been 

L.  Ins.  Co.,  6  Lea  (Tenn.)  402;  Moyston  v.  6.  See  the  title  Accident  (in  Equity),  vol.  1, 

Bacon,  7  Lea  (Tenn.)  236.  p.  281. 

1.  Braman  v.  Stiles,  2  Pick.  (Mass.)  460,  13  7.  Bull  v.  Vardy,  1  Ves.  Jr.  270;  Marl- 
Am.  Dec.  445;  Prati  v.  Rice,  7  Cush.  (Mass.)  borough  v.  Godolphin,  2  Ves.  61;  Salusbury 
209;  Leeds  v.  Wakefield,  10  Gray  (Mass.)  514;  v.  Denton,  3  Jur.  N.  S.  740;  Goldring  v.  In- 
Mayo  v.  Merritt,  107  Mass.  505;  Hackensack  wood,  3  Giff.  139,  8  Jur.  N.  S.  206;  Richardson 
Sav.  Bank  v.  Morse,  46  N.  J.  Eq.  161.  v.  Harrison,  16  Q.  B.  D.  85;  Shirley  v.  Fisher, 

2.  Doe  v.  Jones,  10  B.  &  C.  459,  21  E.  C.  L.  47  L.  T.  N.  S.  109;  Lancashire  v.  Lancashire, 
113;  Tunstall  v.  Trappes,  3  Sim.  300;  Eaton  r  De  G.  &  Sm.  288;  Brook  v.  Brook,  3  Smale 
v.  Sanxter,  6  Sim.  517;  Skeeles  v.  Shearly,  8  &  G.  280;  Lines  v.  Darden,  5  Fla.  51. 

Sim.  153;  Brandies  v.  Cochrane,  112  U.  S.  344;  8.  Powers  in  Trusts — England.  —  Brown  v. 

Leggett  v.  Doremus,  25  N.  J.  Eq.  122;  Acker-  Higgs,  8  Ves.  Jr.  570,  4  Rev.  Rep.  323;  Ray  v. 

man  v.  Gorion,  67  N.  Y.  63;  Rose  v.  Hatch,  Adams,  3  Myl.  &  K.  237;  Robson  v.  Flight, 

125  N.  Y.  427.  4  De  G.  J.  &  S.  608,  11  Jur.  N.  S.  147;  Hard- 

3.  Leggett  v.  Doremus.  25  N.  J.  Eq.  122;  ing  v.  Giyn,  1  Atk.  469;  Pierson  v.  Garnet,  2 
Baldwin  v.  Vreeland,  43  N.  J.  Eq.  446.  Bro.  C.  C.  38;  Crossling  v.  Crossling,  2  Cox 

4.  Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  63.  Ch.  396;    Brown  v.   Higgs,  4  Ves.  Jr.  708; 

5.  Nonexecution  of  Power  —  No  Equitable  Aid  Cruwys  v.  Colman,  9  Ves.  Jr.  319;  Gower  v. 
—  England.  — Coxe  v.  Basset,  3  Ves.  Jr.  155;  Eyre,  Coop.  t.  Eld.  156. 

Reid  v.  Shergold,  10  Ves.  Jr.  370;  Hixon  v.  District  of  Columbia.  —  Fitzgerald  v.  Wynne, 

Oliver,  13  Ves.  Jr.  114,  9  Rev.  Rep.  148;  Har-  1  App.  Cas.  (D.  C.)  107. 

rington  v.  Harte,  1  Cox  Ch.  131;  Ellictv.  Hele,  Georgia.  —  Heard  v.  Sill,  26  Ga.  303. 

1  Vern.  406.  Indiana.  —  Kintner  v.  Jones,  122  Ind.  148. 

Kentucky.  —  McGaughey  v.  Henry,  15  B.  Kentucky. — Coleman  v.  McKinney,  3  J.J. 

Mon.  (Ky.)  398;  Flint  v.  Spurr,  17  B.  Mon.  Marsh.  (Ky.)  246. 

(Ky.)  516.  Massachusetts.  —  Greenough   v.  Welles,  10 

New  York.  —  Weber  v.  Lester,  (Supm.  Ct.  Cush.  (Mass.)  571. 

Gen.  T.)  10  N.  Y.  Supp.  258;  Towler  v.  Towler,  New  Jersey.  —  Berrien  v.  Berrien,  4  N.  J. 

65  Hun  (N.  Y.)  457-  Eq.  37. 

Rhode  Island.  —  Brown  v.  Phillips,  16  R.  I.  New  York.  —  Matter  of  Gantert,  136  N.  Y. 

612.  106;  Arnold  v.  Gilbert,  5  Barb.  (N.  Y.)  190; 

South  Carolina.  —  Atkinson  sr.  Dowling,  33  Mehl  v.  Hilliker,  20  N.  Y.  Wkly.  Dig.  416; 

S.  Car.  414.  Garrick  v.  Sherlock,  Daily  Reg.  (N.  Y.)  11 

Virginia.  —  McCamant  v.  Nuckolls,  85  Va.  March  1885;  Hancox  v.  Wall,  28  Hun  (N.  Y.) 

331,  15  Va.  L.  J.  24.  214;  Wild  v.  Bergen,  16  Hun  (N.  Y.)  127.  See 

Compare  Taussig  v.  Reel,  134  Mo.  530.  also  Mott  v.  Ackerman,  92  N.  Y.  539. 
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considered  as  powers  in  trust,  and  upon  their  nonexecution  by  the  donees 
they  have  been  executed  in  equity  for  the  benefit  of  all  of  the  class  equally.1 
In  Wisconsin  the  statute  provides  that  in  case  the  donee  of  a  power  to  appoint 
among  a  class  fails  to  execute  the  power,  its  execution  shall  be  decreed  for 
the  benefit  equally  of  all  the  persons  designated  as  objects  of  the  power.2 

3.  Defective  Execution  —  a.  In  General.  —  In  many  cases  where  the  exe- 
cution of  a  power  was  attempted,  but  was  defective,  courts  of  equity  have 
interposed  to  supply  such  defects  and  have  upheld  the  execution,3  though 
the  defects  were  caused  by  mistake  of  law  or  fact,4  and  though  the  effect  of 
so  doing,  in  case  of  powers  of  appointment,  was  to  take  the  subject-matter 
of  the  power  from  the  person  to  whom  it  was  limited  upon  a  default  in  the 
execution  of  the  power.5  This  jurisdiction  to  aid  the  defective  execution 
of  a  power  is  purely  equitable,6  though  it  has  been  contended  that  whatever 
is  an  equitable  execution  of  a  power  should  also  be  a  legal  execution.7  The 
equitable  power  to  aid  the  defective  execution  of  powers  has  been  held  to 
rest  on  the  same  principle  as,  and  to  be  analogous  to,  equitable  aid  in  case  of 
the  surrender  of  copyholds.8 

Defective  Appointment  by  Married  Woman.  —  The  rule  that  equity  will  aid  the 
defective  exercise  of  a  power  for  a  favored  object  applies  fully  to  the  defective 
execution  of  a  power  of  appointment  by  a  married  woman,  as  the  relief  in 
such  a  case  is  not  against  the  married  woman,  but  against  the  person  taking 
in  default  of  appointment.9 

Subjecting  Interest  to  Attempted  Exercise  of  Power.  —  Where  a  person  has  both  a 
power  of  appointment  over  property  and  an  interest  in  the  property,  and  he 
attempts  by  will  to  execute  the  power,  and  such  execution  fails,  a  court  of 
equity  may  subject  his  interest  to  the  satisfaction  of  the  disposition  attempted 
by  the  exercise  of  the  power.10 

Statutory  Powers.  —  The  rule  in  question  is  applied  solely  to  powers  created 
by  individuals,  and  a  court  of  equity  cannot  relieve  against  the  defective 

Pennsylvania.  —  Fahnestock  v.  Fahnestock,  Kentucky.  —  Vanada  v.    Hopkins,    I  J.  J. 

152  Pa.  St.  56,  34  Am.  St.  Rep.  623,  31  W.  N.  Marsh.  (Ky.)  296. 

C.  (Pa.)  194;  Paschall's  Estate,  14  Phila.  (Pa.)  Maryland.  —  Howard  v.  Carpenter,  11  Md. 

242,  38  Leg.  Int.  (Pa.)  5;  Roland  v.  Miller,  259. 

too  Pa.  St.  50.  Mississippi.  —  McCaleb  v.  Pradat,  25  Miss. 

See  also  the  title  Accident  (in  Equity),  vol.  257. 

r,  p.  281.  Arew  Jersey.  —  New  York  Mut.  L.  Ins.  Co. 

1.  Cole  v.  Wade,  16  Ves.  Jr.  27,  10  Rev.  Rep.  v.  Everett,  40  N.  J.  Eq.  345;  Hampton  v. 
129;  Brown  v.  Higgs,  8  Ves.  Jr.  570;  Cruwys  Nicholson,  23  N.  J.  Eq.  423. 

v.  Colman,  9  Ves.  Jr.  319,  7  Rev.  Rep.  210;  Ohio.  —  Barr  v.  Hatch,  3  Ohio  527. 

Harding  v.  Glyn,  1  Atk.  469;  Re  Caplin,  2  Rhode  Island.  —  Brown  v.  Phillips,  16  R.  I. 

Drew.  &  Sin.  527;  Birch  v.  Wade,  3  Ves.  &  B.  612. 

198,  13  Rev.  Rep.  181;  Salusbury  v.  Denton,  3  Texas.  —  Cheveral  v.  McCormick,  58  Tex. 

Jur.  N.  S.  740;  Croft  v.  Adam,  12  Sim.  639,  6  440 

Jur.  522;  Burroughs  v.  Philcox,  5  Myl.  &  C.  4.  Love  v.  Sierra  Nevada  Lake  Water,  etc., 

72,   5  Jur.  453;  Hutchinson  v.   Hutchinson,  Co.,  32  Cal.  653,  91  Am.  Dec.  602.    And  see 

13  Ir.  Eq.  332;  In  re  Hargroves,  Ir.  R.  8  Eq.  the   title   Accident  (in  Equity),  vol.  1,  p. 

256;  In  re  Susanni,  26  W.  R.  93,  47  L.  J.  Ch.  281. 

65;  Grieveson  v.  Kirsopp,  2  Keen  653;  Doyley  5.  Cotter  v.  Layer,  2  P.  Wms.  623. 

v.  Atty  -Gen.,  4  Vin  Abr.  485;  Den  v.  Craw-  6.  2  Sugden  on  Powers  (3d  Am.  ed.)  91; 

ford,  8  N.  J.  L.  90;  Pedrick  v.  Pedrick,  50  N.  Lockwood  v.  Sturdevant,  &  Conn.  387;  Sinclair 

J.  Eq.  479;  Dominick  v.  Sayre,  3  Sandf.  (N.  v.  Jackson,  8  Cow.  (N.  Y.)  543. 

Y.)  555;  Smith  v.  Floyd,  140  N.  Y.  337.    See  7.  Darlington  v.  Pulteney,  1  Cowp.  267. 

also  Wai kins  v.  Turner,  34  Ark.  663.    Compare  8.  Sayer  v.  Sayer,  7  Hare  387;   Toilet  v. 

Crossling  v.  Crossling,  2  Cox  Ch.  396.  Toilet,  2  P.  Wms.  489;  Chapman  v.  Gibson,  3 

2.  Jones  v.  Roberts,  84  Wis.  465;  Derse  v.  Bro.  C.  C.  229 

Derse,  103  Wis.  113  9.  Defective  Appointment  by  Married  Woman. 

3.  Defective  Execution  —  England.  —  Gooding  —Stead  v.  Nelson,  2  Beav.  245;  Wainwright 
v.  Gooding,  1  Eq.  Cas.  Abr.  342  par.  3;  Low-  v.  Hardistv.  2  Beav.  363;  Doe  v.  Weller,  7  T. 
son  v.  Lovvson,  3  Bro.  C.  C.  272.  R.  474;  Wilkes  v.  Holmes,  9  Mod.  485.  See 

United  States.  —  Segee  v.  Thomas,  3  Blalchf.  also  Thackwell  v.  Gardiner,  5  De  G.  &  Sm.  58. 

(U.  S.)  23;  American  Freehold  Land  Mortg.  10.  Sing  v.  Leslie,  2  Hem.  &  M.  68.  ro  Jur. 

Co.  v.  Walker,  31  Fed.  Rep.  103.  N.  S.  794.    See  also  Mortlock  v.  Buller,  10 

Florida.  —  Lines  v.  Darden,  5  Fla.  51.  Ves.  Jr.  315,  7  Rev.  Rep.  417. 
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execution  of  a  power  created  by  statute  so  as  to  dispense  with  any  of  the 
formalities  required  thereby  for  its  due  execution.1 

b.  In  Whose  Favor  Execution  Aided  —  Aid  Refused.  —  Courts  of  equity 
will  not  aid  the  defective  execution  of  a  power  unless  there  is  a  meritorious 
consideration  in  favor  of  the  person  to  be  benefited  by  the  execution.*  Thus, 
it  has  been  held  that  equity  will  not  aid  the  defective  execution  of  a  power 
in  favor  of  volunteers,3  cousins,4  nieces  and  nephews,5  brothers  or  sisters,6 
husband,7  grandchildren,8  or  illegitimate  children  9  of  the  donee.  And 
where  the  power  is  reserved  by  the  settlor  on  a  settlement,  equity  will  not 
aid  the  defective  execution  of  the  power  in  his  own  favor.10  The  fact  that 
the  defective  execution  is  caused  by  a  mistake  or  accident  seems  to  be 
immaterial.11 

Aid  Granted.  —  On  the  other  hand,  where  there  is  a  meritorious  consideration 
in  favor  of  the  appointee,  equity  will  aid  the  defective  execution.12  Thus, 
the  aid  of  equity  will  be  afforded  to  purchasers  for  a  valuable  consideration,13 
creditors.11  wife,15  or  legitimate  children  16  of  the  donee.   So  a  defective  exe- 


1.  Statutory  Powers.  —  Darlington  v.  Pulte- 
ney,  I  Cowp.  267;  McBryde  v.  Wilkinson,  29 
Ala.  662;  Waddell  v.  Weaver,  42  Ala.  293; 
Ell e  1 1  v.  Wade,  47  Ala.  456;  Smith  v.  Bowes, 
38  Md.  463;  Miller  v.  Palmer,  55  Miss.  323; 
Moreau  v.  Detchemendy,  18  Mo.  522;  Wannall 
v.  Kem,  51  Mo.  150;  Grayson  v.  Weddle,  63 
Mo.  523. 

2.  In  Whose  Favor  Execution  Aided.  —  Darling- 
ton v.  Pulteney,  I  Cowp.  260. 

3.  Volunteers. —  Evans  v.  Evans,  1  Drew.  654, 
17  Jur.  338;  Smith  v.  Ashton,  Freem.  K.  B. 
309;  Arundel  v.  Phillpot,  2  Vern.  69;  Sergeson 
v.  Sealey,  2  Atk.  415. 

4.  Cousins.  —  Tudor  v.  Anson,  2  Ves.  582. 

6.  Nieces  and  Nephews.  —  Strode  v.  Russel,  2 
Vern.  621 ;  Marston  v.  Gowan,  3  Bro.  C.  C.  170. 

6.  Brothers  and  Sisters.  —  Goodwyn  v.  Good- 
wyn,  1  Ves.  228;  Goiing  v.  Nash,  3  Atk.  189. 

7.  Husband.  —  Moodie  v.  Reid,  1  Madd.  516, 
16  Rev.  Rep.  257;  Hopkins  v.  Myall,  2  Russ. 
&  M.  86;  Watt  v.  Watt,  3  Ves.  Jr.  244;  Breit  v. 
Yeaton,  101  111.  242.  See  also  Sergeson  v. 
Sealey.  2  Atk.  412;  Yeaton  v.  Yeaton,  4  III. 
App.  579.  Compare  Sergison  v.  Sealy,  9  Mod. 
390. 

The  maintenance  of  an  establishment  by  the 
husband  on  an  expensive  scale,  in  view  of  the 
execution  of  a  power  of  appointment  by  his 
wife  in  his  favor,  which  was  defective,  does  not 
render  the  husband  a  purchaser  in  favor  of 
whom  a  court  of  equity  will  aid  such  defective 
execution.    Hughes  v.  Wells,  9  Hare  749. 

8.  Grandchildren.  —  Kittle  v.  Townsend,  1 
Salk.  187;  Watts  v.  Bullas.  1  P.  Wins.  60;  Free- 
stone v.  Rant,  1  P.  Wms.  61.  note;  Fursaker  v. 
Robinson,  Prec.  Ch.  477;  Tudor  v.  Anson,  2 
Ves.  582;  Chapman  v.  Gibson,  3  Bro.  C  C.  229; 
Hills  v.  Downton,  5  Ves.  Jr.  557;  Perry  v. 
Whitehead,  6  Ves.  Jr.  544;  Lynn  v.  Lynn,  33 
111.  App.  299. 

9.  Illegitimate  Children.  —  Fursaker  v.  Robin- 
son, Prec.  Ch.  475;  Tudor  v.  Anson,  2  Ves. 
582;  Blake  v.  Blake,  Beatty  575;  Bramhall  v. 
Hall,  2  Eden  220.  Ambl.  467. 

10.  Ellison  v.  Ellison,  6  Ves.  Jr  656;  Sergison 
v.  Sealy,  9  Mod.  390.  See  also  Arundel  v. 
Phillpot,  2  Vern.  69. 

11.  Buckellw.  Blenkhorn,  5  Hare  131.  And 
see  the  title  Accident  (in  Equity),  vol.  1,  p. 
381. 


12.  Meritorious  Consideration.  —  Cotter  v. 
Layer.  2  P.  Wms.  623;  Sergeson  v.  Sealey.  2 
Atk.  415. 

13.  Purchasers  for  Value. — Cockerell  j'.Cholme- 
ley,  1  Russ.  &  M.  418;  Fothergill  v.  Fother- 
gill,  Freem.  Ch.  257;  Reid  v.  Shergold,  10  Ves. 
Jr.  370;  Barker  v.  Hill,  2  Ch.  Rep.  218;  Brad- 
ley v.  Bradley,  2  Vern.  163;  Taylor  v.  Wheeler, 
2  Vern.  564;  Jennings  v.  Moore,  2  Vern.  609; 
Carver  v.  Richards.  6  Jur.  N.  S.  410;  Thack- 
well  v.  Gardiner,  5  De  G.  &  Sm.  58,  16  Jur. 
588;  In  re  Dykes,  L.  R.  7  Eq.  337;  American 
Freehold  Land  Mortg.  Co.  v.  Walker,  31  Fed. 
Rep.  103;  Schenck  v.  Ellingwood,  3  Edw.  (N. 
Y.)  175.  See  also  Donnell  v.  Church,  4  Ir. 
Eq.  630;  Sanderlin  v.  Thompson,  2  Dev.  Eq. 
(17  N.  Car.)  539. 

14.  Creditors.— Wilkie  v.  Holme,  1  Dick.  165; 
Wilkes  7>.  Holmes,  9  Mod.  485;  Pollard  v. 
Greenvil,  Ch.  Cas.  (pi.  i.)  10;  Fothergill  v. 
Fothergill,  Freem.  Ch.  257;  Jthell  v.  Beane,  1 
Ves.  215;  Bixby  v.  Eley,  2  Bro.  C.  C.  325; 
Hervey  v.  Hervey,  1  Atk.  563,  g  Mod.  253. 
See  also  Holmes  v.  Coghill,  12  Ves.  Jr.  206,  8 
Rev.  Rep.  323  ;  Toilet  v.  Toilet,  2  P.  Wms.  489. 

15.  Wife. —  Fothergill  v.  Fothergill,  Freem. 
Ch.  256;  Clifford  v.  Burlington,  2  Vern.  379; 
Coventry  v.  Coventry,  2  P  Wms.  222;  Toilet 
v.  Toilet,  2  P.  Wms.  489;  Sneed  v.  Sneed, 
Ambl.  64;  Wade  v.  Paget,  1  Bro.  C.  C.  363; 
Hervey  v.  Hervey,  1  Atk.  563,  9  Mod.  253; 
Allford  v.  Allford,  Gilb.  Eq.  167. 

16.  Legitimate  Children.  —  Sneed  v.  Sneed, 
Ambl.  64;  Sarth  v.  Blanfray,  Gilb.  Eq.  166; 
Kennard  v.  Kennard,  L.  R.  8  Ch.  227;  Hume 
v.  Rundell,  6  Madd.  331,  23  Rev.  Rep.  232; 
Daniel  v.  Arkwright,  2  Hem.  &  M.  95,  10  Jur. 
N.  S.  764:  Carter  v.  Carter,  Mosely  369;  Mac- 
Adam  v.  Logan,  3  Bro.  C.  C.  310;  Morse  v. 
Martin,  34  Beav.  500;  Bruce  v.  Bruce,  L.  R. 
11  Eq.  371.  See  also  Toilet  v.  Toilet,  2  P. 
Wms.  489. 

In  Lucena  71.  Lucena,  5  Beav.  249,  defective 
appointment,  by  an  unattested  will,  to  children 
absolutely  was  aided  though  the  fund  on  de- 
fault was  limited  to  them  in  equal  shares,  the 
shares  of  the  daughters  being  for  their  separate 
use. 

One  Child  Against  Another.  —  Equity  may  aid 
the  execution  of  a  power  in  favor  of  one  child 
as  against  another  who,  in  default  of  appoint- 


1129 


Volume  XXII. 


Equitable  Aid 


POWERS. 


in  Case  of  Execution,  etc. 


cution  of  a  power  of  appointment  will  be  aided  in  case  of  an  appointment 
to  a  charity.1 

c.  What  Defects  Will  Be  Aided.  —  The  defects  in  the  execution  of 
a  power  for  the  objects  favored  by  equity  are  defects  relating  to  matter  of 
form  in  the  execution,  and  not  matters  of  substance  or  essence.*  Thus,  aid 
will  be  granted  and  the  defective  execution  sustained  where  the  power  should 
properly  have  been  executed  by  deed  and  was  executed  by  will,  and  vice 
versa,3  or  where  the  instrument  executing  the  power  was  not  attested  by  the 
number  of  witnesses  required  by  the  instrument  creating  the  power,4  or  where 
the  defect  consists  in  the  want  of  a  seal  5  or  signature.6 

Agreement  to  Execute. — -Where  an  agreement  or  covenant  to  execute  a  general 
power  of  appointment  is  entered  into  for  a  valuable  consideration,  and  the 
donee  dies  without  performing  the  agreement,  equity  will  compel  or  supply 
the  execution.' 

Want  of  Power  in  Donee.  —  Where  the  execution  of  a  power  is  defective  by 
reason  of  the  want  of  power  on  the  part  of  the  donee  to  create  the  estate  or 
interest  which  he  attempts  to  create,  the  execution  cannot  be  aided.8 

Expiration  of  Time  Limited.  —  And  where  the  power  is  not  executed  within  the 
time  limited  therefor  by  the  instrument  creating  it,  this  is  not  such  a  defective 
execution  as  should  be  aided  in  equity.9 

Intention  of  Donee.  —  So  where  the  instrument  of  which  aid  is  sought  shows 
that  it  was  not  the  intention  of  the  donee  to  execute  the  power,  a  court  of 
equity  will  not  give  validity  to  it.10 

Since  the  English  Wills  Act,  which  provides  that  no  appointment  made  by  will 
in  exercise  of  any  power  shall  be  valid  unless  executed  in  the  manner  required 
by  the  act,  equity  cannot  aid  the  execution  of  a  power  by  a  will  not 
complying  with  the  requirements  of  the  act.11 

4.  Equitable   Control   of  Execution  of  Powers.  —  Where  a  discretionary 


ment,  would  have  participated  in  the  property, 
where  the  latter  is  otherwise  provided  for. 
Morse  Martin,  3,4  Beav.  500.  See  also  Lu- 
cena  v.  Lucena,  5  Beav.  249;  Hume  v.  Run- 
dell,  6  Madd.  331. 

1,  Charity,  —  Atty. -Gen.  v.  Burdet,  2  Vern. 
755;  Innes  v.  Sayer,  3  Macn.  &  G.  606,  7  Hare 
377,  16  Jur.  21;  Pepper's  Will,  1  Pars.  Eq.  Cas. 
(Pa.)  436.  See  also  Atty. -Gen.  v.  Tancred,  1 
Eden  10;  Atty. -Gen.  v.  Sibthorp,  2  Russ.  &  M. 
107;  Coxe      Basset,  3  Ves.  Jr.  155. 

2.  What  Defects  Will  Be  Aided.  —  Thackwell 
v.  Gardiner,  5  De  G.  &  Sm.  58;  American 
Freehold  Land  Mortg.  Co.  v.  Walker,  31  Fed. 
Rep.  103;  Breit  v.  Yeaton,  101  111.  242;  Justis 
v.  English,  30  Gratt.  iVa.)  565. 

8.  By  Will  instead  of  Deed,  and  Vice  Versa.  — 
Cockerell  v.  Cholmeley,  1  Russ.  &  M.  418; 
Cooper  v.  Martin,  L.  R.  3  Ch.  47;  Toilet  v. 
Toilet,  2  P.  Wms.  489;  Bruce  v.  Bruce,  L.  R. 
11  Eq.  371. 

4.  Defective  Attestation. — Cockerell  j/.Cholme- 
ley,  1  Russ.  &  M.  418;  Cotter  v.  Layer,  2 
P.  Wms.  623  ;  Wade  v.  Paget,  1  Bro  C.  C.  364, 
1  Cox  Ch.  74;  Wilkes  v.  Holmes,  9  Mod.  485; 
Sergeson  v.  Sealey,  2  Atk.  415;  Wilkie  v. 
Holme.  1  Dick.  165;  Kennard  v.  Kennard,  L. 
R.  8  Ch.  227;  Lucena  v.  Lucena,  5  Beav.  249; 
Carver  v.  Richards,  27  Beav.  488,  6  Jur.  N.  S. 
410;  Morse  v.  Martin,  34  Beav.  500;  American 
Freehold  Land  Mortg.  Co.  v.  Walker,  31  Fed. 
Rep.  103;  Schenck  v.  Ellingwood,  3  Edw.  (N. 
Y.)  175.  See  also  Segee  v.  Thomas,  3  Blatchf. 
(U.  S.)  23. 

5.  Supplying  Seal.  —  Cockerell  v.  Cholmeley, 


1  Russ.  &  M.  418;  Kennard  v.  Kennard,  L.  R. 
8  Ch.  227;  ///  re  Dykes,  L.  R.  7  Eq.  337;  Pep- 
per's Will,  1  Pars.  Eq.  Cas.  (Pa.)  436. 

6.  Signature.  —  American  Freehold  Land 
Mortg.  Co.  v.  Walker,  31  Fed.  Rep.  103. 

Where  a  deed  executing  a  power  was  pre- 
pared and  engrossed,  but  the  donee  died  be- 
fore he  could  execute  it,  the  execution  of  the 
power  was  sustained  in  equity  under  its  juris- 
diction to  aid  defective  execution.  Smith  v. 
Ashton,  Ch.  Cas.  (pt.  i.)  264,  Freem.  K.  B. 
308. 

7.  Agreement  for  Execution.  —  Sarth  v.  Blan- 
frey,  Gilb.  Eq.  166;  Allford  v.  Allford,  Gilb. 
Eq.  167;  Cotter  v.  Layer,  2  P.  Wms.  623; 
Coventry  v.  Coventry,  2  P.  Wms.  222;  In  re 
Dykes,  L.  R.  7  Eq.  337:  Shannon  v.  Brad- 
street,  1  Sch.  &  Lef.  63;  In  re  Jennings,  8  Ir. 
Ch.  421;  Affleck  v.  Affleck,  3  Smale  &  G.  394, 
3  Jur.  N.  S.  326;  Johnson  1.  Touchet,  37  L.  J. 
Ch.  25,  17  L.  T.  N.  S.  191,  16  W.  R.  71; 
Thacker  v.  Key,  L.  R.  8  Eq.  408.  See  also 
Blore  1.  Sutton,  3  Meriv.  237,  17  Rev.  Rep.  74. 

Where  No  Binding  Contract.  —  Morgan  v.  Mil- 
man,  3  De  G.  M.  &  G.  24,  17  Jur.  193. 

But  if  the  power  is  a  limited  one  to  appoint 
by  will,  a  covenant  by  the  donee  to  appoint  to 
an  object  of  the  power  is,  it  seems,  invalid  as 
a  fraud  on  the  power.  Thacker  v.  Key,  L.  R. 
8  Eq.  408. 

8.  Cockerell  v.  Cholmeley.  1  Russ.  &  M.  418. 

9.  Cooper  v.  Martin,  L.  R.  3  Ch.  47. 

10.  Garth  v.  Townsend,  L.  R.  7  Eq.  220. 

11.  In  re  Kirwan,  25  Ch.  D.  373,  explaining 
Kennard  v.  Kennard,  L.  R.  8  Ch.  227. 
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power  is  conferred  upon  the  donee,  a  court  of  equity  will  not,  as  a  general 
rule,  control  the  execution  of  the  power.' 

VII.  Extinguishment  of  Powers  —  1.  Release  of  Power.  —  A  power  in 
gross  may  be  released  or  extinguished  by  the  donee,2  and  the  same  is  true 
with  iegard  to  a  power  appendant  or  appurtenant.3  The  fact  that  the  donee 
of  a  power  appendant  or  in  gross  forfeits  or  conveys  away  his  estate  in  the 
subject-matter  will  not  extinguish  his  power,  though  in  the  exercise  thereof 
he  cannot  defeat  his  interest  so  conveyed,4  especially  where,  in  conveying  his 
estate,  he  expressly  reserves  the  power.5  A  power  simply  collateral  or  naked 
cannot  be  released  or  extinguished  by  any  act  of  the  donee,6  though  it  may, 
it  seems,  be  lost  by  adverse  possession.7  So  the  donee  of  a  power  in  trust 
cannot  divest  himself  thereof.8 


1.  Equitable  Control  of  Execution  —  England. 
Brophy  v.  Bellamy,  L.  R.  8  Ch.  798. 

United  Slates.  —  Markey  v.  Langley,  92  U. 
S.  142;  Olcoii  v.  Bynum,  17  Wall.  (U.  S.)  44. 

Illinois.  —  Crozier  v.  Hoyt,  97  111.  23. 

Maryland.  —  Addison  v.  Bowie,  2  Bland 
(Md.)  606. 

Massachusetts.  —  Penniman  v.  Sanderson,  13 
Allen  (Mass.)  193;  Eldredge  v.  Heard,  106 
Mass.  579;  Proctor  v.  Heyer,  122  Mass.  525; 
Richardson  v.  Hall,  124  Mass.  228. 

New  Jersey.  — Harlbut  v.  Hutton,  42  N.  J. 
Eq.  15. 

New  York.  —  Bunner  v.  Storm,  1  Sandf.  Ch. 
(N.  Y.)  357;  Case  v.  Towle,  2  Sandf.  Ch.  (N. 
Y.)  426;  Mason  v.  Jones,  3  Edw.  (N.  Y.)  497; 
Clark  v.  Coles,  (Supm.  Ct.)48  How.  Pr.  (N.  Y.) 
266;  Du  Bois  v.  Barker,  4  Hun  (N.  Y.)  80,  6 
Thomp.  &  C.  (N.  Y.)  349;  Van  Boskerck  v. 
Herrick,  65  Barb.  (N.  Y.)  250;  Blodgett  v. 
Schofield,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  St. 
Rep.  488,  117  N.  Y.  659. 

Pennsylvania. — McAlpin's  Estate,  1  Phila. 
(Pa.)  440,  10  Leg.  Int.  (Pa.)  114;  Bruner  v. 
N'aglee,  7  Phila.  (Pa.)  384;  Wagner's  Appeal, 
38  Pa.  St.  122;  Wilson's  Appeal,  1  W.  N.  C. 
(Pa.)  321;  Short's  Estate,  23  Pittsb.  Leg.  J.  N. 
S.  (Pa.)  32;  Ingles's  Estate,  76  Pa.  St.  430. 

See  also  supra,  this  section,  Nonexecution  of 
Power. 

2.  Release  —  Power  in  Gross  —  England.  — 
West  v.  Berney,  1  Russ.  &  M.  431;  Bickley  v. 
Guest,  1  Russ.  &  M.  440;  Smith  v.  Death,  5 
Madd.  371,  21  Rev.  Rep.  314;  Walford  v.  Gray, 
11  Jur.  N.  S.  473;  Horner  v.  Swann,  T.  &  R. 
430.  24  Rev.  Rep.  92;  Foakes  v.  Jackson,  (1900) 
1  Ch.  807;  Walmsley  v.  Jowett,  23  L.  J.  Ch. 
425,  2  W.  R.  179;  Isaac  v.  Hughes.  L.  R.  9  Eq. 
1 91 ;  In  re  Radcliffe,  (1892)  1  Ch.  227;  Page  v. 
Soper,  11  Hare  321;  In  re  Chambers,  11  Ir.  Eq. 
518. 

Alabama. — Thorington  v.  Thorington,  82 
Ala.  489. 

New  Jersey.  —  Norris  v.  Thomson,  19  N.  J. 
Eq.  307. 

South  Carolina.  —  Atkinson  v.  Dowling,  33 
S.  Car.  414. 

See  also  Ruggles  v.  Tyson,  104  Wis.  500. 

Release  for  Consideration  —  Limited  Powers  of 
Appointment.  —  The  <ame  principle  which  pro- 
hibits the  donee  of  a  power  to  appoint  among 
a  class  from  appointing  to  further  his  personal 
interests,  as  a  fraud  upon  the  power,  renders 
equally  fraudulent  a  release  of  such  a  power 
for  a  consideration  moving  to  him.  Thomson 
v.  Norris,  20  N.J.  Eq.  489.    See  also  Cunyng- 
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hame  v.  Thurlow,  1  Russ.  &  M.  436,  note; 
In  re  Radcliffe  (1892)  2  Ch.  227.  Compare 
In  re  Somes,  (1896)  1  Ch.  250. 

Covenant  Not  to  Exercise  Power.  —  Davies  v. 
Huguenin,  1  Hem.  &  M.  730. 

Partial  Release.  —  The  donee  of  a  power  to 
appoint  several  distinct  pieces  of  property  can 
release  it  as  to  one  of  the  pieces  and  exercise 
it  as  to  the  others.  Atkinson  v.  Dowling,  33 
S.  Car.  414. 

3.  Powers  Appendant  or  Appurtenant.  —  Smith 
v.  Plummet,  17  L.  J.  Ch.  145;  Miles  v.  Knight. 
12  Jur.  666;  Smith  i.  Houblon,  26  Beav.  482; 
Savile  v.  Blacket,  1  P.  Wms.  777;  Davies  v. 
Huguenin,  1  Hem.  &  M.  730;  Webb  v.  Shaftes- 
bury, 3  Myl.  &  K.  599;  Grosvenor  v.  Bowen, 
15  R.  I.  549.  Compare  Uxbridge  v.  Bayly,  I 
Ves.  Jr.  499,  4  Bro.  C.  C.  13. 

And  It  May  Be  Considered  as  a  General  Principle 
that  the  donee  of  a  power  appendanl  will  not 
be  allowed,  by  the  exercise  of  such  power,  to 
defeat  any  charge,  estate,  or  incumbrance 
which  he  himself  has  previously  granted  out 
of  his  estate,  bui  the  grant  of  such  prior  charge, 
estate,  or  incumbrance  will  be  deemed,  to  the 
extent  thereof,  a  release  or  extinguishment  of 
the  power.  Noel  //.  Henley,  M'Clel.  &  Y.  302. 
29  Rev.  Rep.  805;  Piers  v.  Tuite,  1  Dr.  &  Wal, 
279;  Hurst  v.  Hursi,  16  Beav.  372;  Goodright 
v.  Cator,  2  Dougl.  478;  Reid  v.  Gordon,  35 
Md.  185;  Brown  v.  Renshaw,  57  Md.  67.  See 
also  Morgan  v.  Rutson,  16  Sim  234,  12  Jur.  813. 

4.  Leggett  v.  Doremus,  25  N.  J.  Eq.  122, 
where  it  was  said  that  the  rule  is  that  so  long  as 
nothing  is  done  in  derogation  of  the  alienee's 
estate,  the  alienation  has  no  operation  on  the 
power. 

Forfeiture.  —  The  fact  that  a  tenant  for  life 
with  power  to  appoint  the  remainder  by  will 
forfeits  his  life  estate  on  account  of  commis- 
sion of  waste  does  not  extinguish  his  power 
of  appointment.  Hatch  v.  Hatch,  31  Ohio  L. 
J-  57. 

5.  Prortor  v.  Scharpff,  80  Ala.  227. 

6.  Powers  Simply  Collateral  or  Naked.  — 
Anonymous  Year  Book,  15  Hen.  VII.,  11b,  2 
Sugden  on  Powers  (3d  Am.  ed.)  510;  Trippet 
v.  Eyre,  2  Vent,  no;  Willis  v.  Shorral,  1  Atk. 
476;  Albanie's  Case,  1  Ccke  ma;  Digge's 
Case,  1  Coke  1741V  Edwards  v.  Sleater,  Har- 
dres  415;  Norris  v.  Thomson,  19  N.  J.  Eq.  307; 
Learned  v.  Tallm^dge,  26  Barb.  (N.  Y.)  443. 

7.  Rodgers  v.  Wallace,  5  Jones  L.  (50  N. 
Car.)  181. 

8.  Weller  v.  Ker,  L.  R.  1  H.  L.  Sc.  11 ;  In  re 

Eyre,  49  L.  T.  N.  S.  259. 
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2.  Death  of  Donee.  —  A  power  which  can  be  exercised  only  by  the  donee 
or  donees  of  course  ceases  to  exist  upon  their  death.1 

3.  Death  of  Donor.  —  A  power  coupled  with  an  interest  in  the  subject- 
matter  and  exercisable  in  the  name  of  the  donee  is  not  affected  by  the  death 
of  the  donor;2  but  a  common-law  power  created  by  deed  not  coupled  with 
any  interest  in  the  subject-matter  and  exercisable  in  the  name  of  the  donor 
only  is  annulled  by  the  donor's  death,  even  though  it  was  given  for  a  con- 
sideration and  could  not  have  been  revoked  by  the  donor  during  his  life.3 

4.  Merger.  —  A  general  power  of  appointment  over  the  whole  estate  may 
subsist  in  the  same  person  who  has  the  fee  simple;  the  power  is  not  extin- 
guished by  merger  in  the  fee;4  and  it  seems  that  two  general  powers  of 
appointment  in  fee  may  exist  at  the  same  time  in  the  same  person.5 

5.  Bankruptcy  of  Donee.  —  The  bankruptcy  of  a  life  tenant  with  power  to 
appoint  among  his  children  does  not  affect  his  right  subsequently  to  exercise 
the  power.6  Where,  however,  a  life  tenant  has  a  general  power  of  appoint- 
ment with  remainder  to  himself  in  default  of  the  execution  of  the  power,  he 
cannot,  after  his  bankruptcy,  exercise  the  power  so  as  to  defeat  vested 
interests.7 

6.  Failure  of  Purpose  of  Power.  —  Where  a  power  is  given  to  be  exercised 
for  a  particular  purpose,  and  such  purpose  has  failed  or  has  been  accom- 
plished without  the  exercise  of  the  power,  the  power  is  exhausted. *  Thus, 
where  a  power  of  sale  over  real  estate  is  given  for  the  payment  of  debts  and 
legacies  or  for  the  purpose  of  distribution,  the  power  cannot  be  exercised  after 
such  debts  and  legacies  have  been  paid  and  the  estate  has  been  distributed.9 


1.  Death  of  Donee.  —  Wairiwrighi  v.  Low,  57 
Hun  (N.  Y.)  386.  See  also  supra,  this  title, 
General  Execution  of  Powers  —  By  Whom  Pow- 
ers May  Be  Executed. 

2.  Death  of  Donor  —  Power  Coupled  with  In- 
terest. —  Hunt  v.  Rousmanier,  8  Wheat.  (U. 
S.)  174;  Norton  v.  Whitehead,  84  Cal.  263,  18 
Am.  St.  Rep.  172;  Roland  v.  Coleman,  76  Ga. 
652;  Jeffersonville  Assoc.  v.  Fisher,  7  Ind.  699; 
Wood  v.  Wallace,  24  Ind.  226;  Hawley  v. 
Smith,  45  Ind.  183;  Droste's  Estate,  9  W.  N. 
C.  (Pa.)  224;  Riddle  v.  Kent,  10  Montg.  Co. 
Rep.  (Pa.)  no;  Horn  v.  Brovles,  (Tenn.  Ch. 
1900)  62  S.  W.  Rep.  297;  McNeill  v.  McNeill, 
43  W.  Va.  765. 

3.  Naked  Power.  —  Watson  v.  King,  4  Campb. 
272;  Hunt  v.  Rousmanier,  8  Wheat.  (U.  S.) 
174;  Moore  v.  Maxwell,  18  Ark.  469;  Garbar 
v.  Myers,  32  III.  App.  175;  Hawley  v.  Smith, 
45  Ind.  183;  Penfold  v.  Warner,  96  Mich.  179, 
35  Am.  St  Rep.  591;  Fisher  v.  Fair,  34  S. 
Car.  203. 

Where,  in  a  bond  for  title  given  by  a  vendor 
to  a  vendee,  a  third  person  is  named  as  trus- 
tee, and  empowered  to  sell  the  land  for  the 
payment  of  thp  purchase  money  on  failuie  of 
the  vendee  to  pay,  such  third  person  possesses 
a  naked  power  without  an  interest  in  the  land 
which  is  revoked  by  the  death  of  the  vendee, 
and  a  sale  thereafter  is  void.  Gartland  v. 
Nunn.  11  Ark.  720. 

4.  Merger.  —  Peacock  v.  Monk,  2  Ves.  190; 
Maundrell  v.  Maundreli,  10  Ves.  Jr.  247;  Cox 
v.  Chamberlain,  4  Ves.  Jr.  631;  Cluer's  Case, 
6  Coke  17/v  Tickner  v.  Tickner,  3  Atk.  742; 
Abbot  v.  Burton,  11  Mod.  181;  Hicks  v.  Coch- 
ran, 4  Edw.  (N.  Y.)  107  See  also  Richardson 
v.  Harrison,  16  Q.  B.  D.  85.  Compare  Goodill 
v.  Brigham,  1  B.  &'  P.  192;  Cross  v.  Hudson. 
3  Bro.  C.  C.  31;  Wolley  v.  Jenkins,  23  Beav. 
53,  3  Jur.  N.  S.  321. 


Donee  Obtaining  Fee.  —  Where  a  donee  of  a 
power  of  charging  becomes  also  entitled  to  the 
reversion  in  fee  of  the  estate  subject  to  the 
power,  the  power  does  not  necessarily  merge, 
but  there  must  be  an  indication  of  an  inten- 
tion to  that  effect.  Sing  v.  Leslie,  2  Hem.  & 
M.  68,  10  Jur.  N.  S.  794. 

t>.  Saunders  v.  Evans,  8  H.  L.  Cas.  721,  7 
Jur.  N.  S.  1293.  See  also  Mapleton  v.  Maple- 
ton,  4  Drew.  515. 

6.  Bankruptcy  of  Donee.  —  In  re  Aylwin,  L.  R. 
16  Eq  585;  Wickham  v.  Wing,  2  Hem.  &  M. 
416,  11  Jur.  N.  S.  424.  See  also  Haswell  v. 
Haswell,  2  De  G.  F.  S:  J.  456,  6  Jur.  N.  S.  1223. 

7.  Doe  v.  Britain,  2  B.  &  Aid.  93.  See  also 
Hole  v.  Escott,  4  Myl.  &  C.  187,  2  Jur.  1059. 
Compare  Jones?'.  Win  wood,  10  Sim.  150,  5  Jur. 
190. 

8.  Failure  of  Purpose  of   Power.  — 1  Fox  v. 

Storrs,  75  Ala.  265;  Smith  v.  Taylor,  21  111. 
296;  Bates  v.  Bates,  134  Mass.  no.  45  Am. 
Rep.  305;  Bruner  v.  Meigs,  6  Hun  (N.  Y.)  203, 
64  N.  Y.  506;  Hetzel  v.  Barber,  69  N.  V.  1; 
Sharpsteen  v.  Tillou,  3  Cow.  (N.  Y.)65i:  Pen- 
field  v.  Tower,  1  N.  Dak.  216;  Clark  v.  Camp- 
bell, 2  Rawle  (Pa.)  215;  Swift's  Appeal,  87  Pa. 
St.  502. 

9.  United  States.  —  Daly  v.  James,  8  Wheat. 
(U.S.)  495- 

Maryland.  —  Hoffman  v.  Hoffman,  66  Md. 

568. 

Massachusetts.  —  Brown  v.  Kelsey,  2  Cush. 
(Mass.)  243. 

Missouri.  —  Littleton  v.  Addington,  59  Mo. 

275- 

New  Jersey.  —  Moores  v.  Moores,  41  N.  J. 
L.  440;  Chasy  v.  Gowdy,  43  N.  J.  Eq.  95. 

New  York.  —  Wilson  v.  Lynt.  30  Barb.  (N. 
Y.)  124;  Smith  v.  Farmer  Tvpe-Founding  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  17'  Misc.  (N.  Y.)  3115 
Smith  v.  A.  D.  Farmer  Type  Founding  Co., 
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The  failure  of  one  of  several  distinct  purposes  for  which  a  power  was  given 
will  not  extinguish  the  power.1 

7.  Renunciation  of  Executorship.  —  Executors  to  whom  power  is  given  to 
sell  the  testator's  lands  may  exercise  the  power  after  they  have  renounced 
the  executorship.2 

8.  Revocation.  —  A  mere  common-law  power  or  authority,  not  coupled 
with  any  interest,  is  generally  revocable  by  the  grantor  at  pleasure.  If, 
however,  such  a  power  is  granted  for  a  consideration,  it  cannot  be^ revoked 
by  the  grantor. 3 

VIII.  Powers  of  Appointment  —  1.  In  Whose  Favor  Power  May  Be  Exer- 
cised— a.  Whether  Power  Limited  or  General. —  The  question 
whether  a  power  is  general  or  limited,4  of  course,  depends  solely  upon  the 
terms  of  the  instrument  creating  the  power;5  and  a  power  general  in  its 
terms  will  not  be  cut  down  to  a  limited  power  by  subsequent  provisions, 
except  by  express  words  or  unless  an  intent  to  do  so  is  apparent  from  the 
instrument  creating  the  power.6 

b.  GENERAL  POWERS.  —  A  general  power  of  appointment  may  be  exercised 
in  favor  of  whomsoever  the  donee  pleases,7  even  in  favor  of  the  donee  himself  8 


iSupm.  Ct.  App.  T.)  18  Misc.  (N.  Y.).  434,  26 
Civ.  Pro.  (N.  Y.)  141;  Slocum  v.  Slocum,  4  Edw. 
(N.  Y.)  613:  Jackson  v.  Jansen,  6  Johns.  (N. 
Y.)  73;  Farrar  v.  McCue,  26  Hun  (N.  Y.)  477; 
Chamberlain  v.  Taylor,  36  Hun  (N.  Y.)  24; 
Harvey  v.  Brisbin,  50  Hun  (N.  Y.)  376,  affirm, 
ing  16  N.  Y.  St.  Rep.  42;  Hovey  v.  Chisolm, 
56  Hun  (N.  Y.)  328;  Alkus  v.  Goettmann,  60 
Hun  (N.  Y.)  470;  Greenland  v.  Waddell,  116 
N.  Y.  234,  15  Am.  St.  Rep  400. 

Ohio.  —  Ward  v.  Barrows,  2  Ohio  St.  241. 

Pennsylvania. — Smith  71.  Folwell,  I  Binn. 
(Pa.)  546;  Swift's  Appeal,  87  Pa.  St.  502;  Swan 
v.  Covert,  138  Pa.  St.  306. 

1.  Ely  v.  Dix,  118  111.  477;  Welch  v.  Silliman, 
2  Hill  (N.  Y.)  491;  Lindo  v.  Murray,  91  Hun 
(N.  Y.)  335;  Wilson  v.  Lynt,  (Supm.  Ct.  Spec. 
T.)  16  How.  Pr.  (N.  Y.)  348,  30  Barb.  (N.  Y.) 
124;  Taber  v.  Willets,  1  N.  Y.  App.  Div.  285; 
Cotton  -\  Burkelman,  (N.  Y.  Super.  Ct.  Gen. 
T.)  2  Misc.  (N.  Y.)  165.  See  also  Abbott  v. 
James.  11 1  N.  Y.  673,  affirming  (Supm.  Ct. 
Gen.  T.)  r4  N.  Y.  St.  Rep.  597. 

2.  Renunciation  of  Executorship.  —  Moody  v. 
Fulmer,  3  Grant  Cas.  (Pa.)  17;  Mordecai  v. 
Schirm;r,  38  S.  Car.  294. 

3.  Revocation.  —  See  the  title  Agency,  vol.  1, 
p.  12 16  et  seq.,  and  see  Gaussen  v.  Morton,  10 
B.  &  C.  731,  21  E.  C.  L.  157;  Pacific  Coast 
Co.  v.  Anderson,  107  Fed.  Rep.  973,  47  C.  C. 
A.  106,  affirming  99  Fed.  Rep.  109;  Wassell  v. 
Reardon.  11  Ark.  705,  54  Am.  Dec.  245;  Rap- 
ley  v.  Price,  11  Ark.  715;  American  L.  &  T. 
Co  v.  Billings,  58  Minn.  187;  Jackson  v. 
Davenport.  18  Johns.  (N.  Y.)  295. 

4  For  the  Distinction  Between  General  and 
Limited  Powers,  see  supra,  this  title,  Classifica- 
tion of  Powers. 

5.  Instruments  Construed  to  Create  General 
Power  —  England.  —  Bristow  v.  Skirrow,  27 
Beav.  585;  Peover  .-.  Hassel,  1  Johns.  &  H. 
341.  7  Jur.  NT.  S.  406;  Minton  Kirvvood,  L. 
R.  3  Ch.  614;  Barrymore  v.  Ellis,  8  Sim. 
i;  Mackinley  v.  Sison,  8  Sim.  561,  1  Jur.  558. 
See  also  Harrington  v.  Harrington,  L.  R.  3  H. 
L.  295. 

Canada.  — Re  Patterson,  5  Manitoba  274. 
Alabama.  —  Hill  v.  Jones,  65  Ala.  214. 


Missouri. — Jecko  v.  Taussig,  45  Mo.  167; 
McFadin  v.  Catron,  120  Mo.  252. 

New  York.  —  Bigelovv  v.  Tilden,  (Supm.  Ct. 
Spec.  T.)  18  Misc.  (N.  Y.)  689. 

North  Carolina.  —  Hicks  v.  Ward,  107  N. 
Car.  392. 

Pennsylvania.  —  Horner's  Estate,  3  Montg. 
Co.  Rep.  (Pa.)  155,  4  Pa.  Co.  Ct.  189;  Spencer's 
Account,  3  Del.  Co.  Rep.  (Pa*)  341. 

Texas.  —  Livingston  v.  Koenig,  20  Tex.  Civ. 
App.  398. 

Limited  Power  —  England.  —  Bristow  v. 
Warde,  2  Ves.  Jr.  336;  Bute  v.  Stuart,  1  Bro. 
P.  C.  (Toml.  ed.)  476;  Cooke  v.  Briscoe,  1  Dr. 
&  Wal.  596;  In  re  Sinclair,  Ir.  R.  2  Eq.  45. 

Alabama.  —  Hill  v.  lones,  65  Ala.  214. 

Illinois.  —  Welsch  v.  Belleville  Sav.  Bank, 
94  111.  191. 

Kentucky.  —  Morgan  v.  Halsey,  97  Ky.  789. 

Ne7v  York.  —  Austin  v.  Oakes  117  N.  Y. 
577,  modifying  48  Hun  (N.  Y.)  492;  Shannon  v. 
Pickell,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  St.  Rep. 
160. 

Ohio.  —  Huber  v.  Free,  5  Ohio  Cir.  Dec.  537 
12  Ohio  Cir.  Ct.  333. 

Pennsylvania.  —  McCurdy's  Appeal,  124  Pa. 
St.  99,  10  Am.  St.  Rep.  575,  23  W.  N.  C.  (Pa.) 
226. 

6.  Bristow  v.  Warde,  2  Ves  Jr.  336;  Wood  v. 
Wood,  L.  R.  10  Eq.  220;  Spencer's  Account,  3 
Del.  Co.  Rep.  (Pa.)  341. 

There  is  no  rule  for  the  construction  of  mar- 
riage settlements  that  a  power  professing  to 
give  to  either  parent  the  right  to  deal  with 
the  property  settled,  to  the  disinheriting  of  the 
children  of  the  marriage,  shall  be  construed  as 
a  power  of  appointment  for  the  benefit  of  the 
children.  Peover  v.  Hassel,  1  Johns.  &  H. 
341,  7  Jur.  N.  S.  406.  See  also  Minton  v.  Kir- 
wood,  L.  R.  3  Ch.  614. 

7.  Langley  v.  Fisher,  9  Beav.  90;  Hanna  v. 
Ladewig,  73  Tex.  37. 

8.  In  Favor  of  Donee.  —  Wood  v.  Wood,  L.  R. 
10  Eq.  220;  St.  John  v.  Gibson,  12  Jur.  373; 
Cambridge  v.  Rous,  25  Beav.  574;  King  v. 
Warren,  32  Beav.  111;  Re  Patterson,  5  Mani- 
toba 274;  Higginson  v.  Kerr,  30  Ont.  62; 
Watts  v.  Campbell.  2  Giff.  112,  Hicks  v.  Ward, 
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or  for  his  benefit,1  or,  where  the  donee  is  a  married  woman,  in  favor  of  her 
husband. - 

Appointment  for  Benefit  of  Donee's  Estate,  —  In  case  of  a  general  power  of  appoint- 
ment by  will,  the  donee  may  appoint  for  the  benefit  of  his  estate  so  as  to 
subject  the  property  to  liability  for  the  payment  of  his  debts.3 

c.  LIMITED  POWERS  —  (i)  In  General.  —  A  limited  power  of  appointment 
can  be  exercised  in  favor  of  the  objects  of  the  power  alone;  its  attempted 
exercise  in  favor  of  persons  not  objects  of  the  power  is  invalid.4  Thus,  the 
donee  of  such  a  power  cannot  exercise  it  in  his  own  favor,5  or,  in  case  of  appoint- 
ment by  will,  for  the  benefit  of  his  estate ;  6  and  when  the  power  is  to  appoint 
among  particular  objects,  the  donee  cannot  confer  on  such  objects  a  general 
power  of  appointment.7 

Parents  of  Objects  of  Power.  —  A  limited  power  of  appointment  cannot  be  exer- 
cised in  favor  of  the  parents  of  the  objects  of  the  power.8 

Husband  of  Object.  —  The  exercise  of  the  power  of  appointment  in  favor  of 
the  husband  of  the  object,  by  giving  to  him  the  interest  to  which  he  would 
have  been  entitled  through  his  marital  rights  in  case  the  appointment  had 
been  directly  to  his  wife,  has  been  sustained  as  valid,  and  not  subject  to  the 
objection  that  the  appointment  was  in  favor  of  a  stranger  to  the  power.9 

Issue  of  Object.  —  A  power  to  appoint  to  a  certain  person  cannot,  even  upon 
the  death  of  such  person,  be  exercised  in  favor  of  his  issue.10 

(2)  Children. — The  term  "children,"  as  used  in  limited  powers  to 
appoint  to  "children,"  11  has  been  generally  held  to  include  only  offspring  or 


107  N.  Car.  392.  See  also  In  re  Linzee,  23 
Beav.  241;  Beck's  Appeal,  116  Pa.  St.  547. 

1.  Manning  v.  Screven,  56  S.  Car.  78. 

2.  In  Favor  of  Donee's  Husband.  —  Sutton  v. 
Southern,  5  L.  J.  Ch.  185;  Wood  v.  Wood,  L. 
R.  10  Eq.  220;  Re  Patterson,  5  Manitoba  274; 
New  v.  Potts,  55  Ga.  420.  See  also  In  re 
Linzee,  23  Beav.  241;  Boycott  v.  Newman,  2 
Jur.  N.  S.  702. 

Second  Husband.  —  A  power  of  appointment 
given  to  the  testator's  widow,  wholly  unlimited 
as  to  beneficiaries,  may  be  exercised  in  favor 
of  her  second  husband.  New  v.  Potts,  55 
Ga.  420. 

3.  For  Benefit  of  Donee's  Estate.  —  In  re  Van 

Hagan,  16  Ch.  D.  18;  Coxen  v.  Rowland,  (1894) 

I  Ch.  408;  Onderdonk  v.  Ackerman,  (Supm. 
Ct.  Spec.  T.)  62  How.  Pr.  (N.  Y.)  318;  Stoke's 
Estate,  3  Pa.  Co.  Ct.  193,  20  W.  N.  C.  (Pa.) 
48;  Horner's  Estate,  3  Montg.  Co.  Rep.  (Pa.) 
155,  4  Pa.  Co.  Ct.  189;  Spencer's  Account,  3 
Del.  Co.  Rep.  (Pa.)  341;  Ingersoll's  Estate,  15 
Pa.  Co.  Ct.  19,  36  W.  N.  C.  (Pa.)  253.  Compare 
Balls  v.  Dampman,  69  Md.  390. 

4.  Limited  Powers  —  England.  —  Wright  v. 
Goff,  22  Beav.  207;  Lloyd  v.  Lloyd,  26  Beav. 
96;  Paul  v.  Compton,  8  Ves.  Jr.  375,  7  Rev. 
Rep.  81;  Ratcliffe  v.  Hampson,  I  Jur.  N.  S. 
1104;  Brown  v.  Nisbett,  1  Cox  Ch.  13;  Bute 
v.  Stuart,  1  Bro.  P.  C.  (Toml.  ed.)476;  Palmer 
v.  Wheeler,  2  Ball  &  B.  27;  In  re  Chambers, 

II  Ir.  Eq.  518. 

Kentucky.  —  Morgan  v.  Halsey,  97  Ky.  789. 

Minnesota.— Faloon  v.  Flannery.  74  Minn.  38. 

New  York.  —  Austin  v.  Oakes,  117  N.  Y.  577, 
modifying  48  Hun  (N.  Y.)  492;  Shannon  v. 
Pickell,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  St.  Rep. 
160. 

Ohio.  — Jennert  v.  Houser,  2  Ohio  Cir.  Dec. 
591,  4  Ohio  Cir.  Ct.  353. 

Pennsylvania.  —  Steger's  Estate,  11  Phila. 
(Pa.)  158,  33  Leg.  Int.  (Pa.)  416;  Wickersham 
v.  Savage,  58  Pa.  St.  365. 


Vermont.  —  Parks  v.  American  Home  Mis- 
sionary Soc,  62  Vt.  19. 

"Existing."  —  Under  a  testamentary  power 
to  appoint  to  "  whatever  existing  members  of 
my  family  he  may  be  disposed,'*  it  was  held 
that  "  existing  "  meant  living  at  the  date  of  the 
will  creating  the  power.  Sinnott  v.  Walsh,  5 
L.  R.  Ir.  27. 

"Living."  —  Denning  v.  Ellerton,  26  Beav. 
231. 

Under  a  power  to  charge  lands  for  portions 
for  younger  children  living  at  the  father's 
death,  it  was  held  that  a  child  en  ventre  sa  mere 
might  take.    Beale  v.  Beale,  1  P.  Wms.  246. 

5.  In  re  Sinclair,  Ir.  R.  2  Eq.  45;  Faloon  v. 
Flannery,  74  Minn.  38;  McCurdy's  Appeals, 
23  W.  N.  C.  (Pa.)  226. 

6.  Cochran  v.  Elwell,  46  N.  J.  Eq.  333. 

7.  Wickersham  -'.  Savage,  58  Pa.  St.  365. 
holding  that  under  a  power  to  appoint  among 
children,  an  appointment  to  a  child  for  life 
with  power  to  him  to  appoint  among  his  chil- 
dren is  invalid  in  so  far  as  it  authorizes  an 
appointment  by  such  child. 

8.  In  Favor  of  Parents  of  Objects  of  Powers.  — 
Lloyd  v.  Lloyd,  26  Beav.  96;  White  v.  Grane, 
2  W.  R.  320;  Chester  v.  Chadwick,  13  Sim. 
102;  Salter  v.  Howell,  15  S.  &  R.  (Pa.)  188. 

9.  In  Favor  of  Husband  of  Object.  —  Bristow 
v.  Warde,  2  Ves.  Jr.  336;  Wombwell  v.  Han- 
rott,  14  Beav.  144;  Fiizroy  v.  Richmond,  27 
Beav.  190,  5  Jur.  N.  S.  971.  See  also  Hewitt 
v.  Dacre,  2  Keen  622;  Hanbury  v.  Tyrell,  21 
Beav.  322. 

10.  In  Favor  of  Issue  of  Object.  —  Thorington 

v.  Hall,  in  Ala.  323,  56  Am.  St.  Rep.  54; 
Smith  v.  Hardesty,  SS  Md.  387;  Carson  v.  Car- 
son, Phil.  Eq.  (62  N.  Car.)  57.  See  also  infra. 
this  subsection,  Children. 

11.  For  a  General  Treatment  of  the  construction 
of  the  terms  "  child  "  and  "  children  "  in  other 
connections,  see  the  title  Child  —  Children, 
vol.  5,  p.  1082. 
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descendants  of  the  first  degree,  and  not  to  include  grandchildren  or  remoter 
descendants;  and  therefore,  under  a  power  to  appoint  to  the  children  of  a 
particular  person,  the  power  cannot  be  exercised  in  favor  of  the  grand- 
children or  remote  descendants  of  such  person.1  The  term  "  children  "  has, 
however,  in  a  number  of  instances,  been  held  to  include  grandchildren  or 
remoter  descendants  where  such  was  the  apparent  intention  of  the  donor  of 
the  power.2  Thus,  where  the  terms  "  issue  "  and  "children  "  are  used  inter- 
changeably in  the  instrument  creating  the  power,  the  latter  term  may  be 
extended  to  remote  issue  generally.3 

Legitimate  Children.  —  So  the  term  "children"  is  generally  limited  to  legiti- 
mate children,  and  the  power  cannot  be  exercised  in  favor  of  an  illegitimate 
child.4 

statutory  Provision.  —  In  Alabama  it  is  provided  by  statute  that  a  power  to 
appoint  "  to  or  among  the  children  of  any  person,  without  restricting  it  to 
any  particular  children,"  may  be  exercised  in  favor  of  the  grandchildren  or 
the  descendants  of  the  children.5 

(3)  Family.  —  The  courts  have  been  called  upon  to  construe  the  term 
"  family  "  for  the  purpose  of  determining  the  objects  of  powers  to  appoint 
to  the  family  of  the  donee  or  of  other  persons,6  and  such  term  has  received  a 
broad  construction,  being  held  to  include  an  illegitimate  child  7  or  grandchild,8 
or  relatives  by  blood,  and  in  such  a  sense  not  to  be  restricted  to  the  nearest 
blood  relatives  or  next  of  kin.9    It  seems  that  the  wife  cannot  be  considered 


1.  "  Children  "  —  England.  —  Hewitt  Dacre, 
2  Keen  622,  2  Jur.  836;  Fox  v.  Charlton,  6  L. 
T.  N.  S.  743;  Butcher  v.  Butchei,  g  Ves  Jr. 
382;  Alexander  v.  Alexander,  2  Ves.  640; 
Robinson  v.  Hardcastle,  2  Bro.  C.  C.  344; 
Smith  v.  Camelford,  2  Ves.  Jr.  398;  Pitt  v. 
Jackson,  2  Bro.  C.  C.  51;  Whistler  v.  Webster, 
2  Ves.  Jr.  367,  2  Rev.  Rep.  260;  Kennerley  v. 
Kennerley,  16  Jur.  649;  Ratcliffe  v.  Hampson, 
1  Jur.  N.  S,  1104.  See  also  Freeland  v.  Pear- 
son, L.  R.  3  Eq.  658. 

United  States.  —  Ingraham  v.  Meade,  3  Wall. 
Jr.  (C.  C.)  32. 

Alabama. — Thorington  v.  Hall,  in  Ala. 
323,  56  Am.  St.  Rep.  54. 

Maryland.  —  Myers  v.  Safe  Deposit,  etc., 
Co.,  73  Md.  423;  Smith  v.  Hardesty,  88  Md. 
387. 

ATorth  Carolina.  —  Carson  v.  Carson,  Phil. 
Eq.  (62  N.  Car.)  57;  Little  v.  Bennett,  5  Jones 
Eq.  (58  N.  Car.)  156. 

Pennsylvania.  —  Salter  v.  Howell,  15  S.  &  R. 
(Pa.)  188;  Darling  v.  Edson,  4  Pa.  Super.  Ct. 
498;  Wicicersham  v.  Savage,  58  Pa.  St.  365; 
Peppsr's  Appeal,  120  Pa.  St.  235,  6  Am.  St. 
Rep.  702;  Fotterall's  Estate,  12  Pa.  Co.  Ct. 
548,  2  Pa.  Dist.  146;  Horwiiz  v.  Norris,  49  Pa. 
St.  213. 

Tennessee.  — Jarnagin  v.  Con  way,  2  Humph. 
(Tenn.)  50;  Cruse  v.  McKee,  2  Head  (Tenn.)  1, 
73  Am.  Dec.  186. 

See  also  Townsend  v.  Townsend,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  268. 

The  Death  of  All  the  Children  does  not  author- 
ize the  exercise  of  the  power  in  favor  of 
grandchildren.  Smith  v.  Hardesty,  88  Md. 
387. 

2.  Ingraham  v.  Meade,  3  Wall  Jr.  (C.  C.)  32. 
In  Schwartz's  Estate,  168  Pa.  St.  204,  36  W. 

N.  C.  (Pa.)  337,  under  a  devise  to  a  widow  for 
life  with  power  to  divide  among  the  testator's 
five  sons,  naming  them,  "  upon  such  con- 
ditions and  terms  as  she  shall  deem  best  and 


right,"  it  was  held  that  the  widow  could  ap- 
point a  share  of  the  real  estate  to  a  daughter 
of  a  deceased  son. 

3.  Hailey  v.  Mitford,  21  Beav.  280.  And 
see  the  title  Child  —  Children,  vol.  5,  p.  1090, 
note  1. 

4.  Illegitimate  Children.  —  Vanderzee  v.  Ac- 
lom,  4  Ves.  Jr.  771,  Dover  v.  Alexander,  2 
Hare  275;  In  re  Kerr,  4  Ch.  D.  600;  Dorin  v. 
Dorin,  L.  R.  7  H.  L.  568. 

Nonexistence  of  Legitimate  Children. —  Dorin 
v.  Dorin,  L.  R.  7  H.  L.  568. 

"  After-born  Children."  —  Dover  v.  Alexander, 
2  Hare  275. 

5.  Civ.  Code  Ala.  (1896),  §  1058. 

The  statute,  however,  does  not  apply  where 
the  power  is  to  appoint  among  certain  children 
specified  by  name,  and  in  such  a  case,  upon 
the  death  of  one  of  such  children,  the  power 
cannot  be  exercised  in  favor  of  his  issue. 
Thorington  z:  Hall,  m  Ala.  323,  56  Am.  St. 
Rep.  54. 

6.  "Family."  —  In  re  Simons,  55  Conn.  239; 
Bradlee  v.  Andrews,  137  Mass.  50. 

"  Whatever  Existing  Member  of  My  Family." 
—  Sinnott  v.  Walsh,  5  L.  R.  Ir.  27. 

Exclusive  and  Nonexclusive  Powers.  —  The 
court  will  not  construe  the  term  "  family"  in 
so  restricted  a  manner  when  inserted  in  a 
power  of  selection  as  it  will  when  in  a  power 
of  distribution.  Sinnott  v.  Walsh,  5  L.  R. 
Ir.  27. 

7.  Illegitimate  Child.  —  Humble  v.  Bowman, 
47  L.  J.  Ch.  62. 

8.  Lambe  v.  Eames,  L.  R.  6  Ch.  597. 

9.  Relatives  as  Family,  —  Snow  v.  Teed,  L. 
R.  9  Eq.  622,  in  which  case  a  power  to  appoint 
among  the  donee's  "  own  family  "  was  held 
to  authorize  an  appointment  to  nieces  and 
nephews,  though  the  parents  of  such  nieces 
and  nephews  were  living;  Grant  v.  Lyman,  4 
Russ.  292,  citing  and  explaining-  Harding  v. 
Glyn,  1  Atk.  469. 
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of  the  family  of  her  husband,1  nor  the  husband  of  the  family  of  the  wife.2 
In  a  New  York  case  the  term  "  family  "  was  restricted  in  its  meaning  to  chil- 
dren.3 So  the  term  "  family  "  when  used  in  a  limitation  over  in  default  of 
the  exercise  of  the  power  of  appointment  has  a  more  restricted  meaning  than 
when  used  to  designate  the  objects  of  the  power.4 

(4)  Relations  —  Relatives.  — -An  exclusive  power  to  appoint  among  a  per- 
son's "  relations"  or  "  relatives"  is  not  to  be  restricted  to  a  power  to  appoint 
among  such  person's  nearest  or  next  of  kin,  but  should  be  construed  to 
include  as  objects  of  the  power  more  remote  kin.5  Where,  however,  the 
power  is  nonexclusive,  that  is,  merely  distributive,  the  term  is  restricted  to 
mean  the  class  falling  within  the  limits  of  the  statutes  of  descent  and  distri- 
bution, namely,  the  next  of  kin;6  and  the  next  of  kin  in  such  a  case,  who 
are  the  objects  of  the  power,  are  those  living  at  the  time  of  the  execution  of 
the  power,  and  not  those  living  at  the  time  of  its  creation.7  Where  the 
term  "relations"  is  used  in  a  limitation  over  in  default  of  execution  of  a 
power  of  appointment,  the  courts  adopt  the  statute  of  distributions  as  a  con- 
venient rule  of  construction,  and  will  give  the  property  to  the  next  of  kin.8 

Legitimate  Relations. — -The  term  "relations"  means  prima  facie  legitimate 
relations.9 

(5)  Wife.  —  A  power  exercisable  in  favor  of  the  wife  of  a  person,  though 
such  a  person  was  at  the  time  unmarried,  may  be  exercised  in  favor  of  a 
second  wife  of  such  person;  10  and  a  fortiori,  if  the  power  is  exercisable  in 
favor  of  any  wife,  it  may  be  exercised  in  favor  of  a  second  wife.11  The  power 
may,  of  course,  by  the  terms  of  the  instrument,  be  restricted  as  regards  its 
objects  to  a  particular  wife  of  the  donee.12 

(6)  Nephews  and  Nieces.  —  A  power  to  appoint  to  nephews  and  nieces 
does  not  include  power  to  appoint  to  grandnephews  and  grandnieces. 13  So  a 


1.  Wife.  —  In  re  Hutchinson,  8  Ch.  D.  540. 
But  see  the  cases  cited  in  the  title  Family, 
vol.  12.  p.  873. 

2.  Husband.  —  MacLeroth  v.  Bacon,  5  Ves. 
Jr.  159,  stated  under  the  title  Family,  vol.  12, 
p.  874,  note  1. 

3.  Dominick  v.  Sayre,  3  Sandf.  (N.  Y.)  555. 

4.  Grant  v.  Lyman,  4  Russ.  292.  28  Rev. 
Rep.  97. 

For  Analogous  Cases  applying  the  general 
rules  to  the  construction  of  the  term  "  family  " 
in  other  instruments,  see  the  title  Family,  vol. 
12.  p.  866. 

5.  "  Relations  "  —  "  Relatives."  —  Supple  v. 
Lowson,  Ambl.  729;  Harding  v.  Glyn,  1  Atk. 
469;  Grant  v.  Lyman,  4  Russ.  292;  Lee  v. 
Okey,  1  Y.  &  C.  Exch.  550  Huling  v.  Fenner, 
9  R.  I.  410.  See  also  Sinnit  v.  Walsh,  3  L.  R. 
Ir.  12;  Cruwys  Colman,  9  Ves.  Jr.  319,  7 
Rev.  Rep.  210. 

6.  Pope  Whitcombe.  3  Meriv.  689,  17  Rev. 
Rep.  171,  686;  In  re  Deaken,  (1894)  3  Ch.  565; 
Lavvlor  v.  Henderson,  Ir.  R.  10  Eq.  150.  See 
also  Cracklow  z>.Norie,  7  L.  J.  Ch.  278.  Compare 
Scott's  Account,  23  Pittsb.  Leg.  J.N.  S.(Pa.)i4g. 

The  English  statute  (Lord  Selborne's  Act, 
1874)  making  nonexclusive  powers  of  appoint- 
ment in  effect  exclusive  powers,  by  providing 
that  the  exercise  of  a  nonexclusive  power  of 
appointment  shall  not  be  invalid  on  the  ground 
that  any  object  of  such  power  has  been  ex- 
cluded, does  not  change  the  rule  that  the  term 
"  relations,"  in  a  nonexclusive  power  to  ap- 
point among  the  relations,  is  restricted  in 
meaning  to  next  of  kin.  In  re  Deakin,  (1894) 
3  Ch.  565. 

7.  Finch  v.  Hollingsworth,  21  Beav.  112,  ex- 


plaining Pope  v.  Whitcombe,  3  Meriv.  689 
which  is  said  to  be  incorrectly  reported. 

8.  Grant  v.  Lyman,  4  Russ.  292. 

9.  Legitimate  Relations.  —  In  re  Deakin,  (1894) 
3  Ch.  565,  holding,  however,  on  account  of 
the  circumstances  of  the  particular  case,  and 
the  consequent  intention  of  the  donor,  that  the 
term  "  relations  "  in  a  power  of  appointment 
given  to  an  illegitimate  child  included  persons 
who  would  have  been  the  relatives  of  the  donee 
if  she  had  been  legitimate.  See  also  In  re 
Standley,  L.  R.  5  Eq.  303. 

For  Analogous  Cases  see  Kin,  vol.  18,  p.  63; 
Kindred,  vol.  18,  p.  64;  Relatives;  and  the 
title  Next  of  Kin,  vol.  21,  p.  537. 

10.  Wife.  —  Mason  v.  Mason,  19  W.  R.  741. 
See  also  Mills  v.  Mills,  8  Ir.  Eq.  192. 

11.  A  marriage  was  dissolved  by  the  divorce 
court,  but  before  the  decree  had  become  abso- 
lute the  husband  married  A  abroad,  and  by  a 
settlement  reciting  the  marriage  to  A,  a  power 
was  reserved  to  him  to  appoint  a  life  interest 
to  any  surviving  wife.  It  was  held  that  A 
was  an  object  of  the  power,  whether  the  second 
marriage  was  valid  or  invalid.  Dolby  v. 
Powell,  30  Beav.  534. 

Power  Exercised  in  Favor  of  Both  First  and 
Second  Wife.  —  Mauliby  v.  Maultby.  2  Ir.  Ch.  32. 

12.  Restriction  to  Present  Wife. — In/«  re  Han- 
cock, (1S96)  2  Ch.  173,  a  power  in  a  marriage 
settlement  to  a  husband  to  appoint  to  "  his 
wife  "  was  held  not  to  be  exercisable  in  favor 
of  a  second  wife. 

Future  and  Not  Present  Wife.  —  Dillon  v.  Dil- 
lon, 11  Ir.  Eq.  423. 

13.  Nephews  and  Nieces,  —  Falkner  v.  Butler, 
Ambl.  514. 
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power  to  appoint  to  grandnephews  or  grandnieccs  docs  not  include  a  power 
to  appoint  to  the  children  of  grandnephews  or  grandnieces. 1 

(7)  Issue  —  Descendants  —  Heirs. — The  term  "  issue,"  as  used  in  an 
instrument  creating  powers  to  appoint  among  issue,  includes  generally 
descendants,  however  remote.2  It  may,  however,  where  the  intention  of 
the  donor  is  apparent,  be  restricted  to  children ; 3  but  the  mere  fact  that  the 
term  "  issue"  is  used  in  the  sense  of  children  in  the  clause  limiting  the 
estate  in  default  of  the  execution  of  the  power  of  appointment  does  not  neces- 
sarily so  restrict  its  meaning  as  a  designation  of  the  objects  of  the  power.4 
So  the  court  has  refused  to  restrict  the  meaning  of  the  term  "  issue  "  to  chil- 
dren, though  in  a  subsequent  part  of  the  instrument  creating  the  power  of 
appointment  the  term  "  children  "  was  used  as  synonymous.5  It  has  been 
held  that  a  power  to  appoint  to  a  child  or  its  descendants,6  or  its  issue,7 
could  be  exercised  in  favor  of  the  descendants  or  issue  of  such  child,  though 
the  child  was  still  living.  Under  powers  to  appoint  to  a  person  and  his  heirs, 
the  term  "  heirs  "  has  been  considered  as  designatio  personarum,  and  not 
as  a  mere  limitation  of  the  estate  which  might  be  appointed,  and  in  case  of 
the  death  of  such  person  the  exercise  of  the  power  in  favor  of  his  children 
has  been  sustained.8 

2.  What  Estates  May  Be  Appointed  under  Powers  —  a.  In  General.  — The 
estate  which  may  be  appointed  under  a  power  of  appointment  is,  of  course, 
limited  by  the  terms  of  the  instrument  creating  the  power.9 

b.  Appointment  to  Trustees.  —  It  has  generally  been  held  that  a 
power  to  appoint  limited  merely  as  to  the  objects  of  the  power  may  be 
exercised  by  an  appointment  to  trustees  in  trust  for  such  objects, ,w  and  a 


1.  Waring  v.  Lee,  8  Beav.  247,  9  Jur.  170. 
See  also  generally  Nephew — Niece,  vol. 

21,  p.  528. 

2.  "issue." — Harley  v.  Mitford,  21  Beav. 
280;  Hockley  v.  Mawbey,  1  Ves.  Jr.  150,  I 
Rev.  Rep.  93;  Routledge  v.  Dorril,  2  Ves.  Jr. 
357;  Leigh  v.  Norbury,  13  Ves.  Jr.  340:  In  re 
Warren,  26  Ch.  D.  208;  Dalzell  v.  Welch,  2 
Sim.  319;  Garthwaile  v.  Robinson,  2  Sim.  43, 
29  Rev.  Rep.  54;  Drake  v.  Drake,  134  N.  Y. 
220;  Glenn  v.  Glenn,  21  S.  Car.  308,  in  which 
last  case,  where  a  testator  gave  power  to  his 
son  to  sell  land  "  to  any  of  my  issue,"  it  was 
held  that  the  term  "  issue  "  included  a  son  of 
the  donee,  grandson  of  testator. 

3.  "Issue"  Eestricted  to  Children.  —  Swift  v. 
Swift,  8  Sim.  168;  Lees  v.  Lees,  Ir.  R.  5  Eq. 
549- 

4.  In  re  Warren,  26  Ch.D.  208. 

5.  Harrison  v.  Symons,  14  W.  R.  959. 

6.  "Descendants." —  Hillen  v.  Iselin,  144  N. 
Y.  365,  affirming  67  Hun  (N.  Y.)  444.  See, 
however.  Tucker  v.  Billing,  2  Jur.  N.  S.  483. 

7.  Drake  v.  Drake,  134  N.  Y.  220,  affirming 
56  Hun  (N.  Y.)  590. 

8.  Heirs.  —  Fowler  v.  Cohn,  21  Beav.  360,  2 
Jur.  N.  S.  375. 

For  Full  Treatment  of  the  general  interpreta- 
tion of  the  terms  "  descendants,"  "  heirs," 
"  issue,"  etc.,  see  the  titles  Heir,  Heirs,  and 
the  Like,  vol.  15,  p.  318;  Issoe (Descendants), 
vol.  17,  p.  542;  and  see  Descendant,  vol.  9, 
P-  399- 

9.  Construction  of  Instruments  as  to  Estates  Ap- 
pointable  —  England.  —  Cooper  v.  MacDonald, 
L.  R.  16  Eq.  258;  ///  re  Porter,  45  Ch.  D.  179; 
Edwards  v.  Thompson,  38  L.  J.  Ch.  65;  In  re 
De  Hoghton,  (1896I  2  Ch.  385;  Lewthwaite  v. 
Clarkson,  2  Y.  &  C.  Exch.  372;  Samuda 
v.  Lousada,  7  Beav.  243;  Lefevre  v.  Freeland, 


24  Beav.  403;  Cross  v.  Wilks,  35  Beav.  562; 
Matter  of  Hutchinson,  5  De  G.  &  Sm.  681,  17 
Jur.  59;  Ex  p.  Bernard,  6  Ir.  Ch.  133;  Bell  v. 
Bell,  13  Ir.  Ch.  517. 

United  States.  —  Ladd  v.  Ladd,  8  How.  (U. 
S.)  10. 

Delarvare.  —  Davis  v.  Vincent,  I  Houst. 
(Del.)  416. 

District  of  Columbia.  —  Wood  v.  Amidon,  2 
MacArthur  (D.  C.)  224. 

Georgia.  —  Weed  v.  Knorr,  77  Ga.  636. 

Maryland.  —  Cooke  v.  Husbands,  11  Md.  492. 

New  York.  —  Mott  v.  Ackerman,  92  N.  Y. 
539- 

Pennsylvania.  —  Mifflin's  Estate,  7  Pa.  Co. 
Ct.  200,  24  W.  N.  C.  (Pa.)  463;  Kirk's  Estate, 
18  Phila.  (Pa.)  183,  44  Leg.  Int.  (Pa.)  187. 

Virginia.  —  Mitchell  v.  Johnson,  6  Leigh 
(Va.)  461. 

A  Power  to  Appoint  Real  Estate  to  Children  in 
Tail  does  not  authorize  an  appointment  to  a 
child  of  a  lesser  estate.  In  re  Porter,  45  Ch. 
D.  179. 

A  Power  to  Appoint  the  Interest  of  a  Fund  has 

been  held  to  authorize  the  appointment  of  the 
capital,  notwithstanding  the  subsequent  limi- 
tation of  "  the  said  trust  moneys"  and  the 
"  interest."    Phillips  v.  Brydon,  26  Beav.  77. 

Thus,  a  testamentary  power  of  appointing 
the  income  of  personal  estate,  given  by  a 
deed  declaring  trusts  of  the  capital  "  subject 
to  such  appointment  "  of  the  income,  extends 
to  the  capital.  In  re  L'Herminier,  (1894)  I  Ch. 
675. 

10.  Appointment  to  Trustees  —  England.  — 
Alexander  v.  Alexander,  2  Ves.  642;  Crompe 
v.  Barrow,  4  Ves.  Jr.  681;  Willis  v.  Kymer,  7 
Ch.  D.  181:  Kenworhy  v.  Bate,  6  Ves.  Jr.  793; 
Fowler  v.  Cohn,  21  Beav.  360,  2  Jur.  N.  S.  315; 
Trollope  v.  Linton,  1  Sim.  &  St.  477;  Scoiney 
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fortiori  this  is  true  where  the  power  is  unlimited  as  to  the  objects.1  But 
if  the  instrument  creating  the  power  shows  that  it  was  the  intention  of  the 
donor  that  the  objects  of  the  power  should  receive  estates  in  their  own 
right,  and  not  estates  in  trust,  the  power  cannot  be  exercised  by  appoint- 
ing to  trustees.*  Similarly,  if  the  instrument  expressly  requires  appointments 
in  trust  for  the  objects  of  the  power,  the  power  must  be  so  exercised,  and 
appointments  directly  to  the  objects  of  the  power  are  invalid.3 

c.  Limited  Estates.  —  Under  a  general  power  to  appoint,  or  a  power 
to  appoint  limited  merely  as  to  the  objects,  the  donee  is  not  required  to 
appoint  in  fee  simple,  but  may  appoint  lesser  or  qualified  estates  in  the 
subject-matter.4 

d.  Charging  Lands.  —  Under  powers  to  appoint  land,  the  donee  may 
create  a  charge  thereon  for  an  object  of  the  power.5 

e.  Appointment  of  Proceeds.  —  Under  a  power  to  appoint  limited  as 
to  the  objects,  the  donee  may  direct  a  sale  of  the  subject-matter  and  appoint 
the  proceeds.6  So  a  power  to  appoint  an  estate  to  be  purchased  with  money 
produced  by  the  sale  of  other  estates  has  been  held  to  be  well  executed  by  an 


v.  Lomer,  29  Ch.  D.  535;  In  re  Paget,  (1898)  I 
Ch.  290;  Tucker  v.  Tucker,  M'Clel.  439,  13 
Price  607;  Thornton  v.  Bright,  2  Myl.  &  C. 
230;  Webb  v.  Sadler,  L.  R.  8  Ch.  419;  Cowx 
v.  Foster,  1  Johns.  &  H.  30. 

Maryland.  —  Torrance  v.  Torrance,  4  Md. 
12. 

Massachusetts.  —  Loring  v.  Wilson,  174  Mass. 
132. 

Pennsylvania.  —  Boyles's  Estate,  5  W.  N.  C. 
(Pa.)  363;  Fotterall's  Estate,  12  Pa.  Co.  Ct. 
548;  Ingersoll's  Estate,  3  Pa.  Dist.  399. 

See  also  Trollope  v.  Roulledge,  1  De  G.  & 
Sm.  662,  11  Jur.  1002;  Hillen  v.  Iselin,  144  N. 
Y.  365.  Compare  Busk  v.  Aldam,  L.  R.  19  Eq. 
16,  Darling  v.  Edson,  4  Pa.  Super.  Ct.  498. 

In  Loring  v.  Wilson,  174  Mass.  132,  it  was 
held  that  a  power  to  appoint  to  charitable  cor- 
porations could  be  validly  exercised  by  an  ap- 
pointment in  trust  to  be  paid  over  to  such 
corporations. 

A  power  to  appoint  by  will  to  such  of  the 
donor's  children  or  their  issue  "  in  such  way 
or  manner,  and  for  such  estate  and  estates," 
as  the  donee  of  the  power  may  direct,  author- 
izes an  appointment  in  trust,  where  such 
trust  effectuates  the  intention  of  the  donor. 
Boyles's  Estate.  5  W.  N.  C.  (Pa.)  363. 

1.  Harker  v.  Reilly,  4  Del.  Ch.  72;  Maitland 
v.  Baldwin,  70  Hun  (N.  Y.)  267;  Frear  v. 
Pugsley,  (Supm.  Ct.  Spec.  T.)  9  Misc.  (N.  Y.) 
316;  Lawrence's  Estate,  136  Pa.  St.  354,  20  Am. 
St.  Rep.  925,  26  W.  N.  C.  (Pa.)  537,  47  Leg.  Int. 
(Pa.)  495.  Compare  Blackford's  Estate,  4  W.  N. 
C.  (Pa.)  17;  Fidelity  Co.'s  Appeal,  4  W.  N.  C. 
(Pa.)  265. 

2.  Myers  v.  Safe  Deposit,  etc..  Co.,  73  Md. 
413;  Stewart  v.  Keating,  (Supm.  Ct.  Spec.  T.) 
15  Misc.  (N.  Y.)  44;  Fotterall's  Estate,  2  Pa. 
Dist.  146,  12  Pa.  Co.  Ct.  548. 

3.  Morriss  v.  Morriss.  33  Gratt.  (Va.)  51. 

4.  Appointing  Limited  Estates  —  England.  — 
Wilson  :•.  Wilson,  21  Beav.  25;  Trollope  v. 
Linton,  1  Sim.  &  St.  477;  Jebb  v.  Tugwell,  7 
De  G.  M.  &  G.  663,  2  Jur.  N.  S.  54;  Dickinson 
v.  Mort,  8  Hare  178;  Wainwright  v.  Miller, 
(1897)  2  Ch.  255;  Graham  v.  Angell,  17  W.  R. 
702;  Caulfield  v.  Maguire,  2  J.  &  La  T.  141,  8 
Ir.  Eq.  164. 

Alabama.  —  Friend  v.  Oliver,  27  Ala.  532. 


New  York.  —  Beardsley  v.  Hotchkiss,  96  N. 
Y.  201;  Hillen  v.  Iselin,  144  N.  Y.  365;  Frear 
v.  Pugsley,  (Supm.  Ct.  Spec.  T.)  9  Misc.  (N. 
Y.)  316.  Compare  Stuvvesant  v.  Neil,  (Supm. 
Ct.  Spec.  T.)  67  How.  Pr.  (N.  Y.)  16. 

Pennsylvania.  —  Ingersoll's  Estate,  3  Pa. 
Dist.  399;  Lawrence's  Estate,  136  Pa.  St.  356. 
20  Am.  St.  Rep.  925. 

Under  a  power,  exclusive  or  nonexclusive, 
to  appoint  to  children,  appointments  to  chil- 
dren for  life  with  absolute  power  to  them  to 
appoint  the  remainder  have  been  sustained. 
Morse  v.  Martin,  34  Beav.  500;  Bray  v.  Bree, 
2  CI.  &  F.  453,  8  Bligh  N.  S.  568;  Slark  -j. 
Dakyns,  L.  R.  10  Ch.  35.  See  also  Inger- 
soll's Estate,  3  Pa.  Dist.  399,  15  Pa.  Co.  Ct. 
19.  Compare  Com.  v.  Sharpless,  2  Chest.  Co. 
Rep.  (Pa.)  246. 

Where  a  person  has  power  to  appoint  a  fee, 
he  may  appoint  a  lesser  estate,  there  being  no 
positive  restriction  in  the  power.  Butler  v. 
Huestis,  68  111.  594,  18  Am.  Rep.  589. 

A  bequest  by  will  to  the  separate  use  of  a 
married  daughter,  by  a  widow  having  a  life 
estate,  with  a  power  of  appointment  in  favor 
of  her  children,  is  a  good  execution  of  the 
power.    Friend  v.  Oliver,  27  Ala.  532. 

Term  for  Years.  —  Trollope  v.  Linton,  1  Sim. 
&  St.  479- 

5.  Charging  Lands.  —  Long  v.  Long,  5  Ves. 
Jr.  445,  5  Rev.  Rep.  101;  Kenworthy  z..  Bate, 
6  Ves.  Jr.  793,  6  Rev.  Rep.  46;  Stroud  v.  Nor- 
man, Kay  313;  Ricketts  v.  Loftus,  4  Y.  &  C. 
Exch.  519;  Roberts  v.  Dixall,  3  Eq.  Cas.  Abr. 
668,  par.  19;  Palmer  v.  Wheeler,  2  Ball.  &  B. 
27;  Thwaytes  v.  Dye,  2  Vern.  80;  Crozier  v. 
Crozier,  2  Con.  &  Law.  294,  3  Dr.  &  War.  373, 
5  Ir.  Eq.  540;  Darling  v.  Edson,  4  Pa.  Super. 
Ct.  498.  Compare  King  v.  King,  13  L.  R.  Ir. 
531. 

6.  Appointment  of  Proceeds. —  Bullock  v.  Flad- 

gate,  1  Ves.  &  B.  471,  12  Rev.  Rep.  270;  Fowler 
v.  Cohn,  21  Beav.  360;  In  re  Paget,  (1898)  1 
Ch.  290;  Kenworthy  v.  Bate,  6  Ves.  Jr.  793; 
Harker  v.  Reilly,  4  Del.  Ch.  72.  Compare 
Stephenson  v.  Richardson,  88  Pa.  St.  40,  over- 
ruling Beggs's  Estate,  23  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  85:  Alley  v.  Lawrence,  12  Gray  (Mass.) 
373;  Stewart  v.  Keating,  (Supm.  Ct.  Spec.  T.) 
15  Misc.  (N.  Y.)  44. 
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appointment  operating  directly  on  the  original  estates.1 

3.  General  Construction  of  Instrument  Exercising  Power.  —  The  same  con- 
struction is  placed  upon  instruments  inter  vivos  by  which,  powers  of  appoint- 
ment are  exercised  as  upon  other  instruments  inter  vivos  by  which  estates  are 
created.8  It  has  been  held  that  where  the  exercise  of  a  power  of  appoint- 
ment divests  vested  estates,  the  deed  executing  the  power  is  to  be  strictly 
construed.3  Where  a  power  of  appointment  by  will  is  given  by  deed  or  will, 
the  will  executing  the  power  is  to  receive  the  same  construction,  as  regards 
the  execution  of  the  power,  as  would  be  given  to  a  will  disposing  of  the 
testator's  own  property,  and  the  words  are  to  receive  the  same  liberal  and 
beneficial  construction  as  the  words  in  wills  generally.4 

4.  Lapsed  Appointments  —  a.  In  General.  —  In  order  to  render  the  exer- 
cise of  a  power  of  appointment  valid,  the  appointee  must  have  been  capable 
of  taking  under  the  appointment  at  the  time  of  the  exercise  of  the  power  and 
the  vesting  of  his  interest.  Thus,  the  exercise  of  a  power  of  appointment  in 
favor  of  a  deceased  person  is  invalid.5  Where  the  power  is  exercised  by  will, 
it  is  not  deemed  to  be  exercised  until  the  death  of  the  testator,6  and  if  the 
appointee  dies  during  the  life  of  the  testator  neither  the  appointee  nor  his 
heirs  can  take  under  the  appointment;7  and  the  same  is  true  where  the 
appointment  is  by  deed,  but  the  interest  of  the  appointee  is  not  to  vest  until 
the  death  of  the  donee,  and  the  appointee  dies  during  the  life  of  the  donee. s 

b.  Distribution  of  Property  in  Case  of  Lapsed  Appointments  — 

In  Trust — Death  of  Person  for  Whose  Use  Appointment  Made.  —  Where  the  donee  of  a 
general  power  of  appointment,  with  limitations  over  in  default  of  execution, 
makes  an  appointment  by  will  to  trustees  for  the  use  of  another,  the  exe- 
cution of  the  power  does  not  fail  in  toto,  upon  the  death  of  the  person  for 


1.  Bullock  v.  Fladgate.  I  Ves.  &  B.  471,  12 
Rev.  Rep.  270;  Cooper  v.  Martin,  12  Jur.  N.  S. 
887;  Boyd  v.  Satterwhite,  10  S.  Car.  45.  Com- 
pare  Matter  of  Woods,  1  Pa.  St.  368. 

2.  Construction  of  Deeds  Exercising  Power.  — 
Thompson  v.  Garwood,  3  Whart.  (Pa  )  287,  31 
Am.  Dec.  502. 

Construction  as  to  Interest  Given  to  Appointee. 
—  Collinson  v.  Collinson,  24  Beav.  269;  Cole 
v.  Stutely,  6  Jur.  314;  Norman  v.  Norman, 
Beattv  430;  Walker  v.  Banks,  I  Jur.  N.  S.  606; 
Griifith-Boscawen  v.  Scott,  26  Ch.  D.  358;  Mac- 
Andrew  v.  Gallagher,  Ir.  R.  8  Eq.  490. 

3.  In  re  Kingston,  5  L.  R.  Ir.  169. 

4.  Construction  of  Appointments  by  Will.  — 
Freme  v.  Clement,  18  Ch.  D.  499;  Marlborough 
v.  Godolphin,  2  Ves.  61;  Southby  v.  Stone- 
house,  2  Ves.  610;  Thompson  v.  Garwood,  3 
Whart.  (Pa.)  287,  31  Am.  Dec.  502.  And  see 
generally  the  title  Wills. 

Construction  of  Particular  Appointments  by 
Wills.  —  Young  v.  Martin,  7  Jur.  1147;  Blake 
v.  Blake,  15  Ch.  D.  481;  Long  v.  Ovenden,  16 
Ch.  D.  691;  Henderson  a.  Constable,  5  Beav. 
297;  Watts  v.  Shrimpton,  21  Beav.  97;  Robin- 
son v.  Sykes,  23  Beav.  40;  Sheffield  v.  Von 
Donop,  7  Hare  42,  12  Jur.  672;  In  re  Greaves, 
23  Ch.  D.  313;  Symes  v.  Symes,  (1896)  1  Ch. 
272;  In  re  Saunders,  (1898)  I  Ch.  17;  Bullock 
v.  Thomas,  9  Sim.  634,  3  Jur.  312;  In  re  Den- 
ton, 63  L.  T.  N.  S.  105;  Farmer  v.  Farmer.  1 
H.  L.  Cas.  724. 

Interest  Accruing  After  the  Death  of  the  Testa 
trix  upon  a  fund  as  10  which  she  had  the  power 
of  disposition  follows  the  disposition  which 
she  made  of  the  principal.  White  v.  Massa- 
chusetts Institute  of  Technology,  171  Mass. 
84.    See  also  Long  v.  Ovenden,  16  Ch.  D.  691. 


Invested  Funds  —  Increased  Surplus.  —  A  had, 
under  her  father's  will,  a  power  to  appoint  ten 
thousand  pounds  sterling.  By  changes  in  the 
investment  the  fund  had  increased  to  eleven 
thousand  four  hundred  and  ninety-five  pounds. 
By  her  will  A  appointed  "  the  said  sum  of  ten 
thousand  pounds  *  *  *  and  any  other 
moneys  representing  the  same."  It  was  held 
that  the  whole  eleven  thousand  four  hundred 
and  ninety-five  pounds  was  appointed.  Le- 
fevre  v,  Freeland,  24  Beav.  403.  See  also 
Carvers.  Bowles,  2  Russ.  &  M.  301;  Thomp- 
son v.  Teuton,  9  Hare  App.  XL1X,  22  L.  J. 
Ch.  243. 

Appointment  of  Net  Sum  ■ —  Freedom  from  Suc- 
cession Duty.  —  In  re  Saunders,  (1898)  1  Ch.  17. 

5.  Appointments  to  Deceased  Persons. —  Butcher 
v.  Butcher.  1  Ves.  &  B.  91;  Vanderzee  v. 
Aclom,  4  Ves.  Jr.  771. 

6.  Potts  v.  Britton,  L.  R.  11  Eq.  433;  Cooper 
v.  Martin,  L.  R.  3  Ch.  47. 

7.  Appointment  by  Will  —  Death  of  Appointee. 
—  Oke  v.  Heath,  1  Ves.  139;  Marlborough  v. 
Godolphin,  2  Ves.  61;  Butges  v.  Mawbey,  ro 
Ves.  Jr.  319;  Matter  of  Spooner,  2  Sim.  N.  S. 
129;  Carter  v.  Taggart,  16  Sim.  423;  Brook- 
man  v.  Hales,  2  Ves.  &  B.  45;  Brown  v.  Nis- 
bett,  1  Cox  Ch.  13;  Holy'.and  v.  Lewin,  26  Ch. 
D.  266;  In  re  Harries,  Johns.  Ch.  (Eng.)  199; 
Colthurst  v.  Colthurst,  2  Jones  (Ir.)  262; 
Harker  v.  Reilly,  4  Del  Ch.  72;  Lyndall's  Es- 
tate, 32  W.  N.  C.  (Pa.)  325,  2  Pa.  Dist.  476; 
Schively's  Appeal,  9  W.  N.  C.  (Pa  )  566.  See 
also  Vanderzee  v.  Aclom,  4  Ves.  Jr.  771.  And 
see  the  title  Legacies  and  Devises,  vol.  18,  p. 
755- 

8.  Lakin  v.  Lakin,  34  Beav.  443,  11  Jur.  N. 

S.  522. 
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whose  use  the  appointment  is  made,  before  the  donee,  but  there  is  a  resulting 
trust  in  favor  of  the  estate  of  the  donee.1 

Where  Fund  Not  Exhausted.  —  And  where  the  donee  of  a  general  power  of 
appointment  with  limitations  over  in  default  of  execution  appointed  the 
entire  subject-matter  of  the  power  upon  trusts,  and  the  declared  trusts  did 
not  exhaust  the  fund,  it  was  held  that  such  surplus  fell  into  the  residue  of  the 
donee's  estate  and  did  not  pass  as  unappointed.2 

Where  the  Appointment  under  a  General  Power  Is  Made  Directly  to  the  appointee,  the 
question  whether  it  shall  operate  on  the  death  of  such  appointee  in  favor  of 
the  donee's  estate  is  one  of  intention,  namely,  whether  the  donee  meant,  by 
the  exercise  of  the  power,  to  take  the  property  dealt  with  out  of  the  instru- 
ment containing  the  power  for  all  purposes,  or  only  for  the  limited  purpose 
of  giving  effect  to  the  particular  disposition  expressed.3 

Where  a  General  Power  of  Appointment  Is  Reserved  by  the  Grantor  on  a  conveyance  in 
trust,  and  the  power  is  executed  by  a  will  directing  a  sale  of  the  land  and 
division  of  the  proceeds  among  particular  legatees,  and  the  legacy  to  one  of 
such  appointees  lapses  by  reason  of  his  death  before  that  of  the  testator,  the 
subject-matter  of  the  power,  to  the  extent  of  such  legacy,  is  still  to  be 
regarded  as  real  estate,  and  will  pass  to  the  heir  at  law  of  the  grantor  who 
would  have  taken  in  default  of  the  due  execution  of  the  power,  and  not  to 
his  general  residuary  legatee.4 

Appointment  of  Residue. — Where  a  fund  is  subject  to  a  power  of  appointment, 
and  part  of  the  fund  is  appointed  by  will  to  one  person  and  part  to  another, 
and  the  "  residue  or  remainder  "  to  a  third,  the  residuary  appointee  will  not, 
as  a  rule,  take  the  share  of  a  specific  appointee  which  lapses  in  consequence 
of  the  death  of  such  appointee  during  the  life  of  the  testator;  5  but  if  there 
is  upon  the  will  a  plain  indication  of  an  intention  to  appoint  the  whole  that 
may  remain  strictly  in  the  shape  of  residue,  or  to  appoint  the  entire  fund  to 
the  residuary  appointee  charged  only  with  the  sum  specified  in  the  preceding 
appointments,  then  the  residuary  appointment  will  be  read  as  an  appointment 
of  the  entire  fund  subject  to  the  preceding  appointments,  and  a  lapse  of  such 
preceding  appointments  will  be  for  the  benefit  of  the  residuary  appointee.6 

1.  Resulting  Trust.  —  Chamberlain?;.  Hutch-  son,  22  Beav.  444;  Coxen  v.  Rowland,  I1894) 
inson,  22  Beav.  444;  Wilkinson  Schneider,  1  Ch.  406;  Hoare  v.  Osborne,  10  Jur.  N.  S. 
L.  R.  9  Eq.  423;  In  >e  Van  Hagan,  16  C Ij .  D.  694,  33  L.  J.  Ch.  586;  Wiikinson  v.  Schneider, 
18.  Compare  Easum  v.  Appleford,  5  Myl.  L.  R.  9  Eq.  423;  In  re  Pinede,  12  Ch.  D.  667; 
&  C.  56;  Hoare  v.  Osborne,  10  Jur.  N.  S.  /;/  re  Ickeringill,  17  Ch.  D.  151;  In  re  Horton, 
694.  51  L.  T.  N.  S.  420. 

2.  Lefevre  7J.  Freeland,  24  Beav.  403.  See  On  ihe  other  hand,  if  the  will  shows  that  it 
also  Chamberlain  v.  Hutchinson,  22  Beav.  was  the  intention  of  the  testator  in  executing 
444.  Compare  Easum  v.  Appleford,  5  Myl.  &  the  power  to  do  so  only  for  the  limited  purpose 
C.  56.  expressed,  upon  the  death  of  the  appointee 

When  a  married  woman,  having  a  general  during  the  life  of  the  testator  the  property  ap- 

testamentary  power  of  appointment,  appoints  pointed  will  pass  as  though  the  power  had  not 

the  whole  property  to  trustees  in  such  a  man-  been  exercised  at  all.    Hoate  v.  Osborne,  to 

ner  as  to  show  an  intention  to  make  it  part  of  Jur  N.  S.  694;  In  re  Davies,  L.  R.  13  Eq.  163; 

her  general  personal  estate,  any  undisposed-of  In  re  Boyd,  (1897)  2  Ch.  232;  Osborne  v.  Hol- 

beneficial  interest  will  belong  to  ihose  entitled  yoake,  22  Ch.  D.  238,  In  re  De  Lusi,  3  L.  R. 

ab  intesto,  not  to  those  entitled  in  default  of  ap-  Ir.  232;  Brookman  v.  Hales,  2  Ves.  &  B.  45, 

pointment.    Brickenden  v.  Williams,  L.  R.  7  13  Rev.  Rep.  9;  Lyndall's  Estate,  13  Pa.  Co. 

Eq.  310.  Ct.  449,  32  W.  N.  C.  (Pa.)  325. 

3.  Appointments  Directly  to  Appointee.  —  4.  Harker  v.  Reilly,  4  Del.  Ch.  72.  See  also 
Coxen  v.  Rowland,  (1894)  1  Ch  406;  In  re  De  Hutcheson  v.  Hammond,  3  Bro.  C.  C.  128. 
Lusi,  3  L.  R  Ir.  232;  In  re  Pined?  12  Ch.  D.  And  see  the  title  Conversion  and  Reconver- 
667;  Osborne  v.  Holyoake,  22  Ch.  D  238.  sion,  vol.  7,  p.  463. 

And  if  the  intention  of  the  donee  is  apparent  5.  Appointment  of  Residue. —  Lakin  v  Lakin, 

that  the  power  should  be  exercised  and  that  34  Beav.  443;  Page  v.  Leapingwell,  18  Ves.  Jr. 

the  property  should  be  treated  as  belonging  to  463;  In  re  Harries,  Johns.  Ch.  (Eng.)  199.  See 

him,  in  case  of  the  death  of  the  appointee,  the  also  Easum  v.  Appleford.  5  Myl.  &  C.  56. 

property  will  pass  to  the  heirs  or  next  of  kin  6.  Carter  v.  Taggart,  16  Sim.  423;  Falknei 

of  the  donee  according  to  whether  it  is  real  or  v.  Butler,  Ambl.  514;  In  re  Harries,  Johns, 

personal  property.    Chamberlain  v.  Hutchin-  Ch.  (Eng.)  199;  Oke  v.  Heath,  1  Ves.  139. 
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General  Residuary  Devise  or  Bequest.  —  Under  the  English  Wills  Act,  which  pro- 
vides that  a  general  devise  or  bequest  shall  carry  whatever  property  the 
testator  has  an  absolute  power  of  appointment  over,  and  further  provides 
that  real  estate  specifically  devised  shall,  if  such  devise  fails,  be  included  in 
the  general  residuary  devise,  a  general  residuary  devise  or  bequest  will  carry 
property  devised  or  bequeathed  under  a  power  of  appointment  which  has 
lapsed  by  reason  of  the  death  of  the  appointee.1 

Where  the  Appointment  Is  Made  to  Appointees  Jointly,  and  one  dies  before  his  inter- 
est vests,  as  in  case  of  an  appointment  by  will  and  death  of  one  of  the  joint 
appointees  during  the  life  of  the  testator,  the  surviving  appointees  take  the 
whole  fund.2 

5.  Priority  and  Abatement  of  Appointments.  —  Where  successive  appoint- 
ments of  a  trust  fund  are  made  by  deed,  the  several  appointments  have  pri- 
ority in  the  order  in  which  they  were  made,  in  case  the  fund  is  insufficient  to 
satisfy  all  of  them;3  but  in  case  of  appointments  by  separate  wills,  preference 
is  given  to  the  later  appointments.4  Where,  in  a  testamentary  appointment 
of  a  fund,  specified  sums  are  given  to  some  of  the  appointees  and  the  residue 
to  another,  the  specific  appointments  have  preference  over  the  residuary 
appointment,  and  in  case  the  fund  is  unexpectedly  reduced  such  appoint- 
ments do  not  abate  ratably.5  In  case  the  subject-matter  of  the  power  is 
insufficient  to  satisfy  specific  contemporaneous  testamentary  appointments, 
it  must  be  distributed  ratably  among  the  appointees.6 

Where  Specific  Sums  Are  Appointed  by  Will  in  Excess  of  the  Subject-matter  of  the  Power, 
and  one  of  the  appointments  lapses  by  reason  of  the  appointee's  death  during 
the  life  of  the  testator,  the  lapse  inures  to  the  benefit  of  the  other  appointees, 
so  as  to  make  up  the  amounts  appointed  to  them,  and  not  for  the  benefit  of 
those  who  would  have  taken  in  default  of  appointment.7 

Where  the  Appointee  Has  Power  to  Appoint  Two  Funds  under  separate  powers,  which 
are  limited  differently  in  default  of  appointment,  and  he  appoints  a  sum 
referring  to  both  powers  generally,  without  designating  from  which  fund  such 
sum  is  to  be  paid,  it  should  be  paid  ratably  from  both  funds.8 

Reduction  of  Fund.  —  Where  a  specified  sum  is  appointed  expressly  as  a  part 
of  the  subject-matter  of  the  power,  and  the  subject-matter  is  subsequently 
reduced  through  unforeseen  circumstances,  the  specific  sum  is  still  to  be  paid 
in  full,  and  not  ratably  out  of  the  reduced  gross  fund,9 

6.  Revocation  of  Appointments  —  a.  In  General  —  Reserving  Power.  —  Where 
property  is  settled  or  conveyed  for  uses,  the  settlor  or  grantor  often  reserves 
a  power  to  revoke  such  uses  and  appoint  new.10  So  the  donee  of  a  general 
power  of  appointment  may,  as  a  general  rule,  in  executing  the  power,  reserve 

1.  General  Residuary  Devise  or  Bequest.  —  5.  Specific  and  Residuary  Appointments. —  Petre 
Freme  v.  Clement,  18  Ch.  D.  499;  Bush  v.  v.  Petre,  14  E5eav.  197;  Harley  v.  Moon,  1 
Cowan,  9  Jur.  N.  S.  429;  Matler  of  Spooner,  2  Drew.  &  Sm.  623,  7  Jur.  N.  S.  1227;  De  Lisle  v. 
Sim.  N.  S.  129;  In  re  Elen,  68  L.  T.  N.  S.  816.  Hodges,  43  L.  J.  Ch.  385.  See  also  Cust  v. 
See  also  In  re  Meredith,  3  Ch.  D.  757.  Com-  Middleton,  18  L.  T.  N.  S.  36;  Gilbert  v.  Whit- 
pare  Morrice  v.  Langhatn,  n  Sim.  260.  6  Jur.  field,  52  L.  J.  Ch.  210. 

334.;  Matter  of  Trustee  Relief  Act,  1  Kay  &  J.  Probate  and  Legacy  Duty. —  In  re  Currie,  57 

522.  L.  J.  Ch.  743.  59  L.  T.  N.  S.  200,  36  W.  R.  752. 

2.  Joint  Appointees.  —  Wright  v.  Cadogan,  1  6.  Cotemporaneous  Testamentary  Appointments. 
Bro.  P.  C.  (Toml.  ed.)  486;  Sandford  v.  Irby,  — Eales  v.  Drake,  1  Ch.  D.  217;  Laurie  v. 
4  L.  J.  Ch.  23.  Clutton,  15  Beav.  65;  De  Lisle  v.  Hodges,  43 

3.  Appointments  by  Deed  —  Priority  as  Fixed  L.  J.Ch.  385.    See  also  Miller  v.  Huddlestone, 
by  Time. —  Morgan  v.  Gronow,  L.  R.  16  Eq.  1;  L.  R.  6  Eq.  65;  Petre  v.  Petre,  14  Beav.  197. 
Stokes  v.  Bridgrnan,  47  L.  J.  Ch.  759;  Gilbert  7.  Lapsed  Appointment.  —  Eales  v.  Drake,  1 
v.  Whitfield.  52  L.  J.  Ch.  210,  48  L.  T.  N.  S.  383;  Ch.  D.  217. 

Trollope  v.  Routledge,  1  De  G.  &  Sm.  662;  8.  Swete  v.  Tindal,  31  L.  T.  N.  S.  223. 

Warde  v.  Firmin,  11  Sim.  235;   Borough  v.  9.  Booth  v.  Alington,  6  De  G.  M.  &  G.  613, 

Close,  11  Ir.  Eq.  391;  In  re  Creagh,  25  L.  R.  3  Jur.  N.  S.  49. 

Ir.  128.  10.  Reserving  Power  of  Revocation. — See  Bod- 

4.  Appointments  by  Will.  —  Pettinger  v.  dinglon  v.  Abernathy,  5  B.  &  C.  776,  12  E.  C. 
Ambler  L.  R.  I  Eq.  510.  L.  376. 
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a  power  to  revoke  the  appointment;  1  and  where  a  general  power  of  appoint- 
ment is  given  to  joint  donees  and  the  survivor,  they  may,  in  exercising  the 
power,  reserve  a  power  of  revocation  to  the  survivor;  a  but  it  has  been  held 
that  in  case  of  an  original  joint  power  which  must  be  exercised  during  the 
joint  lives  of  the  donees,  the  power  of  revocation  reserved  to  one  on  an 
appointment  under  the  power  could  not  be  exercised  after  the  death  of  the 
other.3  The  authority  to  reserve  a  right  of  revoking  the  appointment  may 
be  expressly  or  impliedly  excluded  by  the  instrument  creating  the  power,  as 
where  it  is  apparent  that  it  was  the  intention  of  the  donor  that  the  power 
should  be  executed  once  for  all.4 

Power  Must  Be  Reserved.  —  If  a  power  of  appointment  is  once  executed  by  an 
instrument  inter  zivos,  such  execution  cannot  be  revoked  unless  the  right  to 
revoke  was  expressly  reserved  at  the  time  of  making  the  appointment.5  If 
the  appointment  was  procured  by  fraud,  however,  its  execution  may  be 
revoked.6 

b.  General  Construction  of  Powers  of  Revocation. — Powers  to 
revoke  uses  and  vested  estates  are,  as  a  general  rule,  strictly  construed,7 
though  if  the  power  is  reserved  in  a  voluntary  deed  to  the  grantor  it  is  to  be 
construed  more  favorably  than  if  it  were  reserved  to  a  stranger.8  A  power 
of  revoking  an  appointment  reserved  to  the  donee  of  the  original  power 
impliedly  includes  a  power  to  make  new  appointments.9 

c.  Execution  of  Power  of  Revocation. — An  appointment  with  reser- 
vation of  a  power  of  revocation  is,  of  course,  operative  until  the  power  of  revo- 
cation is  exercised  ;  10  and  in  determining  whether  there  has  been  such  exercise 
the  court  always  attempts  to  arrive  at  the  intention  of  the  donee,  as  no  tech- 
nical form  is  essential  to  the  due  execution  of  the  power  of  revocation.11  A 


1.  Sheffield  v.  Von  Donop.  7  Hare  42;  Adams 
v.  Adams,  2  Cowp.  651;  Perrott  v.  Perrott,  14 
East  423;  In  re  Harding,  (1894)  3  Ch.  315; 
Reresby  v.  Newland,  2  P.  Wms.  93;  Harris  v. 
Graham,  1  Roll.  Abr.  329;  Cole  v.  Wade,  16 
Ves.  Jr.  27;  Walter  v.  Maunde,  19  Ves.  Jr. 
424;  Fowler  v.  North,  3  Keb.  7.  See  also  Lang- 
ford  v.  Little,  2  J.  &  La  T.  613,  8  Ir.  Eq.  546. 
Compare  Wall  v.  Thurborne,  1  Vern.  355. 

Where  the  Time  for  the  Execution  of  the  Origi- 
nal Power  Is  Limited,  the  right  of  revocation  re- 
served in  the  execution  should  also  be  exercised 
within  the  lime  limited  for  the  execution  of 
the  original  power.  Piper  v.  Piper,  3  Myl.  & 
K.  159.  See  also  Cooper  v.  Martin,  L.  R.  3 
Ch.  47. 

2.  In  re  Harding,  (1894)  3  Ch.  315.  See  also 
Brudenell  v.  Elwes,  1  East  442;  Dixon  v. 
Pyner,  55  L.  J.  Ch.  566. 

3.  In  re  Twiss,  16  L.  T.  N.  S.  139,  15  W.  R. 
540. 

4.  Piper  v.  Piper,  3  Myl.  &  K.  159. 

5.  Appointment  by  Deed  Must  Reserve  Power  of 
Revocation.  —  Hale  v.  Bond,  Prec.  Ch.  474; 
Teynhatn  v.  Webb,  2  Ves.  211;  Worrall  v. 
Jacob,  3  Meriv.  256;  Clavering  v.  Clavering,  2 
Vern.  473;  In  re  Hancock,  (1896)  2  Ch.  173; 
Cooper  •/.  Martin,  12  Jur.  N.  S.  887;  Bowen  v. 
Chase,  94  (J.  S.  812.  See  also  Johnson  v. 
Childs,  61  Conn.  75;  Hidell  v.  Girard  L.  Ins. 
etc  ,  Co.,  14  Phila.  (Pa.)  401,  36  Leg.  Int.  (Pa.) 
67.     Compare  Langley  v.  Brown,  2  Atk.  199. 

A  Discretionary  Power  Given  to  the  Trustees  to 
Increase  an  Annuity  does  not  authorize  them, 
after  an  increase,  to  diminish  it  to  its  original 
standard.  Mason  v.  Jones,  4  Sandf.  Ch.  (N. 
Y.)  623,  13  Barb.  (N.  Y.)  461. 

Substitutionary  Appointments.  —  Successive 
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appointments  by  deed  to  the  same  appointee 
may,  where  the  intention  of  the  appointer  is 
apparent,  constitute  substitutionary  appoint- 
ments,  so  as  to  require  the  appointee  to  elect 
between  them.  England  v.  Laver,  L.  R.  3 
Eq.  63. 

6.  Fraud.  —  Naldred  v.  Gilham,  1  P.  Wms. 

579- 

7.  Construction  of  Particular  Powers  of  Revoca- 
tion.—  Holt  v.  Burley,  2  Vern.  651,  Prec.  Ch. 
293;  Fitzgerald  v.  Fauconberge,  Fitzg.  214; 
Brown  v.  Cavendish.  1  J.  &  La  T.  606,  7  Ir. 
Eq.  369;  Vyvyan  v.  Vyvyan,  30  Beav.  65,  8 
Jur.  N.  S.  3,  4  De  G.  F.  &  J.  183;  Lidwill  v. 
Holland,  2  Bligh  99;  Maling  v.  Hill,  I  Cox 
Ch.  186;  Morgan  v.  Gronow,  L.  R.  16  Eq.  1. 

8.  Fitzgerald  v.  Fauconberge,  Fitzg.  220. 

9.  Power  to  Reappoint.  —  Smith  v.  Wheeler,  1 
Mod.  4;  Witham  v.  Bland,  3  Swanst.  277; 
Sheffield  v.  Von  Donop,  7  Hare  42,  12  Jur.  672. 
But  if  a  power  of  revocation  is  reserved  to  a 
stranger  on  the  execution  of  a  power  of  ap- 
pointment, this  will  not  include  also  a  power 
to  such  stranger  to  make  new  appointments. 
Witham  v.  Bland,  3  Swanst.  277,  note. 

10.  Appointment  Operative  Subject  to  Revocation, 
—  Rawlings  v.  Rickards,  28  Beav.  370:  Pig- 
gott  v.  Penrice,  Gilb.  Eq.  137,  1  Comyns  250. 
See  also  M'Queen  v.  Farquhar,  11  Ves.  Jr.  475, 
8  Rev.  Rep.~2i2. 

11.  Intention  of  Donee. — Dorchester^.  Effing- 
ham, 3  Beav.  180,  note;  Cowlishaw  v.  Hardy, 
25  Beav.  169;  Uxbridge  v.  Bayly,  1  Ves.  Jr. 
499,  4  Bro.  C.  C.  13;  Fitzgerald  v.  Faucon- 
berge, Fitzg.  207-  Vavvser  v.  Jeffery,  2  Swanst. 
274;  Irwin  v.  Rogers,  12  Ir.  Eq.  159;  Evans  v. 
Evans,  22  L.  J.  Ch.  7S5,  I  VV.  R.  215;  Carver 
v.  Richards,  6  Jur.  N.  S.  410;  Pomfret  v.  Per- 
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power  of  revocation  and  new  appointment  confers  two  distinct  powers,  which 
may  be  exercised  at  different  times.1  So  a  power  to  revoke  uses  may  be 
exercised  by  revoking  part  at  one  time  and  part  at  another.2  The  exercise 
of  a  general  power  of  revocation  and  new  appointment  cannot,  as  a  general 
rule,  be  controlled  by  the  court,  and  though  the  power  was  given  by  a 
voluntary  deed  to  a  stranger,  he  may  exercise  it  in  his  own  favor.3 

Bevival  of  Original  Power  on  Revocation.  —  Upon  valid  exercise  of  a  reserved 
power  of  revocation  of  an  appointment,  the  original  power  is  revived*4 

d.  Revocation  of  Testamentary  Appointments  —  General  Rule.  — 
Where  a  power  of  appointment  is  executed  by  the  will  of  the  donee,  such 
execution  is  ambulatory  until  the  death  of  the  donee,  when  the  will  becomes 
operative.  During  the  donee's  life  such  an  execution  may  be  revoked  and 
new  appointments  may  be  made;  5  and  the  question  whether  a  testamentary 
appointment  is  revoked  by  subsequent  dealings  relating  to  the  subject-matter 
of  the  power  is  a  question  of  intent  on  the  part  of  the  donee.6 

By  Deed.  —  A  subsequent  exercise  of  a  power  of  appointment  by  deed 
revokes  a  prior  testamentary  appointment  which  is  inconsistent  therewith;7 
but  if  the  subsequent  appointment  by  deed  does  not  in  terms  revoke  the 
prior  appointment  by  will,  and  does  not  make  a  complete  appointment,  it  will 
only  revoke  such  prior  testamentary  appointment  pro  taiito.H 

By  Will.  —  Similarly,  a  subsequent  testamentary  appointment  revokes  a 
prior  testamentary  appointment  inconsistent  therewith.9  The  revocation  of 
a  will  exercising  a  power  of  appointment  will  revoke  the  appointment. 10  Thus, 


ring,  5  De  G.  M.  &  G.  775;  In  re  Wells,  42  Ch. 
D.  646;  Palmer  v.  Newell,  20  Beav.  32, 
affirmed  2  Jur.  N.  S.  268. 

An  Appointment  Inoperative  Except  as  an  Exe- 
cution of  a  power  of  revocation  has  received 
such  construction.  Deg  v.  Deg,  2  P.  Wins, 
415;  Cowlishaw  v.  Hardy,  25  Beav.  169. 

Reference  to  the  Power  of  Revocation  in  the  in- 
strument executing  such  power  is  not  essential. 
Tavlor  v.  Smilev,  14  Phila.  (Pa.)  76,  37  Leg. 
Int'.  (Pa.)  282. 

Express  Conditions  attached  to  the  execution 
of  the  power  of  revocation  must,  of  course,  be 
complied  with.  Doe  v.  Martin,  4  T.  R.  39; 
Hawkins  v.  Kemp,  3  East  410. 

A  Mortgage  in  Fee  is  a  revocation  pro  tanto 
only  of  a  settlement  with  power  of  revocation. 
Thorne  v.  Thorne,  1  Vern.  182. 

1.  Saunders  v.  Evans,  8  H.  L.  Cas.  721,  7 
Jur.  N.  S.  1293. 

2.  Digge's  Case,  I  Coke  173. 

3.  King  v.  Warren,  32  Beav.  in. 

4.  Revival  of  Original  Powers.  —  Saunders  v. 
Evans,  8  H.  L.  Cas.  721,  7  Jur.  N.  S.  1293; 
Montagu  v.  Kater,  8  Exch.  507. 

5.  Testamentary  Appointments  Revocable.  — 
Marlborough  v.  Godolphin,  2  Ves.  76;  Southby 
v.  Stonehouse,  2  Ves.  612;  Lisle  v.  Lisle,  1  Bro. 
C.  C.  533;  Cooper  v.  Martin,  L.  R.  3  Ch.  47. 

A  Partial  Appointment  by  Will  under  a  power 
is  revocable  by  a  subsequent  appointment  by 
deed  though  no  power  of  revocation  is  re- 
served by  the  will  or  by  the  instrument  which 
created  the  power.  Lisle  v.  Lisle,  1  Bro.  C. 
C  533- 

Conditional  Appointment.  —  If  an  appointment 
is  exercised  by  will,  to  become  operative  only 
in  case  a  certain  contingency  does  not  happen, 
the  happening  of  such  contingency  will,  of 
course,  render  the  appoiniment  inoperative. 
In  >v  Jeffery.  L.  R.  14  Eq.  136. 

6.  Intention  to  Revoke.  —  Hick  v.  Mors,  Ambl. 


215,  2  Ken.  K.  B.  (pt.  ii.)  117;  Reid  v.  Sher- 
gold,  10  Ves.  Jr.  370;  Walker  v.  Armstrong,  2 
Jur.  N.  S.  959;  Phipson  v.  Turner,  9  Sim.  227, 
2  Jur.  414.  See  also  Burkett  v.  Whittemore, 
36  S.  Car.  428. 

Sale  by  Trustees  of  Subject-matter  of  Power.  — 
Gale  v.  Gale,  21  Beav.  349. 

Imperfect  Conveyance  of  Subject-matter  of 
Power. —  Hick  v.  Mors,  Ambl.  215,  2  Ken.  K. 
B.  (pt.  ii.)  117. 

Appointment  Reserving  New  Power  of  Appoint- 
ment. —  H.,  having  a  general  power  to  appoint, 
devised  estates  to  J.  and  the  heirs  of  his  body, 
etc.  By  lease  and  release,  subsequent  to  the 
will,  H.  conveved  to  a  trustee  for  himself  for 
life,  and  afterwards  as  he  should  appoint, 
and,  in  default  of  appointment,  for  H.,  his 
heirs  and  assigns.  H.  died  without  making 
any  other  appointment.  It  was  held  that  the 
later  conveyance  was  a  revocation  of  the  prior 
appointment  by  will.  Huband  v.  Huband,  I 
Bro.  P.  C.  387. 

7.  Subsequent  Appointment  by  Deed.  —  Lisle  v. 
Lisle,  1  Bro.  C.  C.  533;  Lawrence  v.  Wallis,  2 
Bro.  C.  C.  319. 

A  Subsequent  Appointment  to  Herself  by  a  Mar- 
ried Woman,  donee  of  a  general  power  to  ap- 
point, has  been  held,  however,  not  necessarily 
to  revoke  a  prior  testamentary  appointment. 
Dingwell  v.  Askew,  1  Cox  Ch.  427;  Clough  v. 
Clough,  3  Myl.  &  K.  296.  But  see,  Law- 
rence v.  Wallis,  2-Bro  C.  C.  319. 

8.  Revocation  pro  Tanto.  —  In  re  Ash  ton, 
(1897)  2  Ch.  574  (double  portions).  See  also 
Montague  v.  Montague,  15  Beav.  565. 

9.  Subsequent  Testamentary  Appointment.  — 
Pettinger  t>.  Ambler,  L.  R.  1  Eq.  510;  In  re 
Gibbs,  37  Ch.  D.  143;  Duguid  v.  Fraser.  31 
Ch.  D.  449. 

10.  Revocation  of  Will.  —  Hodsden  v.  Lloyd, 
2  Bro.  C.  C.  534  (revocation  by  marriage  of 
testatrix). 
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a  general  clause  in  a  later  will  expressly  revoking  all  prior  wills  revokes,  as  a 
general  rule,  a  prior  testamentary  appointment.1 

The  Mere  Execution  of  a  Subsequent  Will  which  does  not  in  terms  revoke  the 
former  will  by  which  a  power  of  appointment  was  exercised,  and  which  does 
not  exercise  the  power,  is  not  a  revocation  of  such  prior  appointment.2 

A  Subsequent  Ineffectual  or  Invalid  Attempt  to  exercise  a  power  of  appointment 
will  not,  if  there  is  no  express  revocation,  revoke  a  prior  valid  testamentary 
appointment.3 

The  English  Acts  7  Wm.  IV.  and  i  Vict.,  c.  26,  which  provide  that  a  dispo- 
sition by  will  can  only  be  revoked  by  either  a  declaration  of  an  intention  to 
revoke  or  by  ademption,  have  been  applied  to  testamentary  appointments  so 
as  to  prevent  the  revocation  of  such  appointments  through  alterations  in  the 
subject-matter  of  the  power.4 

7.  Distribution  of  Subject-matter  of  Power  on  Nonexecution  —  a.  In  General. 
—  Where  a  limited  estate  is  given  to  one  together  with  a  power  of  appoint- 
ment, with  limitations  over  to  others  in  default  of  the  execution  of  the  power, 
after  the  termination  of  such  limited  estate  and  the  nonexecution  of  the 
power  the  persons  to  whom  the  subject-matter  of  the  power  is  limited  in 
default  of  appointment  are,  of  course,  entitled  thereto.5 

So  in  Case  There  Are  No  Limitations  Over  in  default  of  execution  of  the  power,  the 
interest  in  the  subject-matter  of  the  power  not  granted  or  given  away  by  the 
grantor  or  donor  remains  in  him,  and  in  default  of  the  execution  of  the  power 
the  grantor  or  donor,  or  his  heirs  or  next  of  kin,  according  to  whether  the 
subject-matter  of  the  power  is  real  or  personal  estate,  will  be  entitled  thereto.0 


1.  Sotheran  r.  Dening,  20  Ch.  D.  99;  Harvey 
v.  Hatvey.  32  L.  T.  N.  S.  141,  23  W.  R.  478; 
In  re  Kingdon,  32  Ch.  D.  604. 

Still,  it  has  been  held  that  such  a  general 
revocation  clause  is  not  effective  as  a  revoca- 
tion of  the  prior  testamentary  appointment 
where  the  later  will  does  not  attempt  to  exer- 
cise the  power  and  where  it  would  be  unrea- 
sonable and  against  the  apparent  intention  of 
the  testator  to  give  such  effect  to  it.  In  Goods 
of  Merritl,  I  Sw.  &  Tr.  112;  In  Goods  of  Joys, 
4  Sw.  &  Tr.  214.  See  also  Sotheran  v.  Den- 
ing,  20  Ch.  D.  99;  In  Goods  of  Eustace,  L.  R. 
3  P.  &  D.  183. 

2.  See  Tuckey  v.  Henderson,  n  W.  R. 
1013. 

But  effect  as  a  revocation  of  the  prior  testa- 
mentary appointment  should  be  given  to  such 
later  will  if  the  intention  of  the  testator  that  it 
should  have  such  effect  is  apparent.  Shiel  v. 
O'Brien,  Ir.  R.  7  Eq.  64. 

3.  Subsequent  Invalid  Appointment.  —  Duguid 
v.  Fraser,  31  Ch.  D.  449.  See  also  Ford  v.  De 
Pontes,  30  Beav.  572,  8  Jur.  N.  S.  323. 

Subsequent  Invalid  Appointment  by  Deed.  — 
Eilbeck  v.  Wood,  1  Russ.  564,  25  Rev.  Rep. 
139. 

Subsequent  Invalid  Appointment  by  Codicil.  — 

Austin  v.  Oakes,  117  N.  Y.  577. 

4.  Ford  v.  De  Pontes,  30  Beav.  572,  8  Jur. 
N.  S.  323. 

5.  Limitations  Over  in  Default  of  Appointment 

—  England.  —  Kennerley  v  Kennerley,  16  Jur. 
649;  Falkner  v.  Wynford.  9  Jur.  1006,  15  L.  J. 
Ch.  8;  Lambert  v.  Thwaites,  L.  R.  2  Eq.  151; 
In  re  Curteis,  L.  R.  14  Eq.  217;  In  re  Hutch- 
inson, 55  L.  J.  Ch.  574,  54  L.  T.  N.  S.  527; 
Winn  v.  Fenwick,  11  Beav.  438,  13  Jur.  996; 
Pattison  v.  Pattison,  19  Beav.  638;  Robinson 
v.  Sykes,  23  Beav.  40.  2  ]ur.  N.  S.  895;  In  re 
Grattvick,  35  Beav.  215;  Swann  v.  Fonnereau, 


3  Ves.  Jr.  41;  Atty. -Gen.  v.  Ward,  3  Ves.  Jr. 
327;  Longmore  z-.  Broom,  7  Ves.  Jr.  124;  King 
v.  Hake,  9  Ves.  Jr.  438;  Folkes  :■.  Western,  9 
Ves.  Jr.  456,  7  Rev.  Rep.  271;  Mostyn  v. 
Mostyn,  1  Coll.  Ch.  Cas.  161,  8  Jur.  456; 
Armitage  v.  Armitagp,  L.  R.  3  Eq.  343;  Jones 
v.  Torin,  6  Sim.  255;  Casterton  v.  Suiherland, 
9  Ves.  Jr.  445;  Madoc  v.  Jackson,  2  Bro.  C.  C. 
588;  Crone  v.  Odell,  1  Ball  &  B.  449.  15  Rev. 
Rep.  20;  Coleman  v.  Seymour,  I  Ves.  209; 
Osbrey  v.  Bury,  1  Ball  &  B.  53  Hynes  v.  Red- 
ington,  LI.  &  G.  /.  Plunk.  33;  Beale  v.  Con- 
nolly, Ir.  R.  8  Eq.  412;  Howgrave  v.  Cartier,  3 
Ves.  &  B.  79:  Lawrence  v.  Maggs,  1  Eden  453; 
Heron  v.  Stokes,  1  Con.  &  Law.  270,  4  Ir.  Eq. 
234;  Wharton  v.  Barker,  4  Kay  &  J.  483;  In  re 
Natt,  37  Ch.  D.  517;  Valentine  v.  Fitzsinions, 
(1894)  r  Ir.  93;  Wynne  v.  Brady,  5  Ir.  Eq.  239; 
Cooney  v.  Holland,  17  Ir.  Ch.  201;  Bell  v. 
Bell,  13  Ir.  Ch.  517;  In  re  Aplin,  13  W.  R. 
1062;  Izod  v.  Izod,  9  Jur.  N.  S.  1216;  Bristow 
v.  Skirrow,  L.  R.  10  Eq.  I. 

Massachusetts.  —  Krause   v.    Klucken,  135 
Mass.  482. 

See  also  Sharpsteen  u.  Tillou,  3  Cow.  (N.  Y.) 

651. 

6.  When  There  Are  No  Limitations  Over  —  Eng- 
land. —  Lancashire  v.  Lancashire,  1  De  G.  & 
Sm.  288,  11  Jur.  1024,  affirmed  2  Phil.  657; 
Thrupp  v.  Goodrich,  18  W.  R.  125;  Malim  v. 
Barker,  3  Ves.  Jr.  150;  Crossling  v.  Crossling, 
2  Cox  Ch.  396,  2  Rev.  Rep.  88;  In  re  Jefferys, 
L  R.  14  Eq.  136;  Re  Eddowes,  1  Drew.  &  Sm. 
3Q5.  7  Jur-  N.  S.  354:  Halfhead  v.  Sheppard, 
1  El,  &  El  918,  102  E.  C.  L.  918;  Emblyn 
Freeman,  Prec.  Ch.541:  Anonymous,  1  Comyns 
345;  London  :•.  Garway,  2  Vern.  571. 

Kentucky.  —  Thompson    v.    Vance,   1  Met. 
(Ky.)  677. 

Maryland.  —  Conner  v.  Waring,  52  Md.  728; 
Mines  v.  Gambrill,  71  Md.  30. 
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ineffectual  Appointment.  —  Whatever  is  made  the  subject  of  an  ineffectual 
attempt  to  appoint,  or,  as  is  said,  is  ill  appointed,  goes  the  same  as  if  there 
had  been  no  appointment.1 

Similarly,  Where  There  Is  a  Partial  Execution  of  the  power,  the  portion  of  the 
subject-matter  of  the  power  which  is  not  appointed  goes  as  it  would  have 
gone  in  default  of  any  appointment.2 

The  Vesting  of  the  Interests  of  the  persons  to  whom  the  subject-matter  of  the 
power  is  limited  in  default  of  execution  is  not  suspended  by  the  existence  of 
the  power,  but  such  interests  may  vest  subject  only  to  be  defeated  by  the 
execution  of  the  power.3 

b.  Gifts  by  Implication  to  Objects  of  Power.  —  In  a  number  of 
cases  the  rule  has  been  announced  that  where  a  power  of  appointment  among 
a  class  is  given  by  will  or  settlement  without  limitation  over  in  default  of 
execution  of  the  power,  and  the  instrument  creating  the  power  shows  a 
general  intention  that  the  class  shall  take,  and  also  a  particular  intention  in 
favor  of  individuals  of  the  class,  to  be  selected  by  the  donee  of  the  power, 
and  such  particular  intention  fails  on  account  of  the  nonexecution  of  the 
power,  there  is  a  gift  by  implication  to  the  entire  class  which  a  court  of  equity 
will  enforce  by  decreeing  an  equal  distribution  among  such  class.4  If  the 
instrument  creating  the  power  does  not  disclose  any  intention  on  the  part  of 
the  donor  that  the  objects  of  the  power  should  take  on  default  in  the  exe- 
cution of  the  power,  a  gift  to  such  objects  will  not  be  implied;5  and  such 
intention  is  completely  shown  by  a  limitation  over  to  other  persons  than  the 
objects  of  the  power  in  case  of  a  default  in  execution.6    As  a  general  rule, 


New  York.  —  Greenland  v.  Waddell,  116  N. 
Y.  234,  15  Am.  Si.  Rep.  400. 

Pennsylvania.  —  Dunn's  Eslate,  13  Phila. 
(Pa.)  395- 

Virginia.  — Frazier  v.  Frazier,  2  Leigh  (Va.) 
642. 

1.  Ineffectual  Appointments.  —  Routledge  v. 
Dorril,  2  Ves.  Jr.  357,  2  Rev.  Rep.  250;  Walsh 
v.  Wallinger,  2  Russ.  &  M.  78;  Flslcher  v. 
Fletcher,  9  L.  R.  Ir.  301;  Fowler  v.  Hunter,  3 
Y.  &  J.  506;  In  re  Swinburne,  27  Ch.  D.  696; 
Cruse  v.  McKee.  2  Head  (Tenn.)  1,  73  Am.  Dec. 
186.    See  also  Falkner  v.  Butler,  Ambl.  514. 

2.  Partial  Exercise  of  Power.  —  Alloway  v. 
Allosvay,  4  Dr.  &  War.  380;  Wilson  v.  Piggott, 
2  Ves.  Jr.  351;  In  re  Kerr,  4  Ch.  D.  600; 
Walmsley  v.  Vaughan,  1  De  G.  &  J.  115; 
Wombwell  v.  Hanrott,  14  Beav.  143;  In  re 
Weekes,  (1897)  1  Ch.  289. 

3.  Vesting  of  Limitations  Over.  —  Maundrell 
v.  Maundtell,  10  Ves.  Jr.  266;  Gordon  v.  Levi, 
Ambl.  364;  Osbrey  v.  Bury,  1  Ball  &  B.  53; 
Teynham  v.  Webb,  2  Ves.  208;  Pattison  v. 
Pattison.  19  Beav.  638;  In  re  Gratwick.  35 
Beav.  215;  King  v.  Hake,  9  Ves.  Jr.  438; 
Beale  v.  Connolly,  Ir.  R.  8  Eq.  412;  Sandford 
v.  Blake,  45  N.  J.  Eq.  247. 

4.  Gift  by  Implication  to  Objects  of  Power  — 
England.  —  Woodcock  v.  Renneck,  4  Beav. 
190;  Falkner  v.  Wynford,  9  Jur.  1006;  In  re 
Jackson,  13  Ch.  D.  189;  Wilson  z:  Duguid,  24 
Ch.  D.  244;  Kennedy  v.  Kingston,  2  Jac.  & 
W.  431,  22  Rev.  Rep.  197;  Davy  v.  Hooper, 

2  Vern.  665;  Maddison  v.  Andrew,  1  Ves.  59; 
Hockley  v.  Mawbrey,  1  Ves.  Jr.  143;  Morgan 
v.  Surman,  1  Taunt.  289;  Witts  7/.  Boddington, 

3  Bro.  C.  C.  95;  Reade  v.  Reade,  5  Ves.  Jr. 
744;  Longmore  v.  Broom,  7  Ves.  Jr.  124; 
Kemp  v.  Kemp,  5  Ves.  Jr.  849;  Fowler  v. 
Hunier,  3  Y.  &  J.  506;  Brown  v.  Pocock,  6 
Sim.  257;  Marlborough  v.  Godolphin,  2  Ves. 


61;  Re  White,  Johns.  Ch.  (Eng.)  656;  Bdlasis 
v.  Uthwatt,  1  Atk.  427;  Bielefield  v.  Record, 
2  Sim.  354;  Jones  v.  Torin,  6  Sim.  255;  Penny 
v.  Turner,  15  Sim.  368;  Walsh  v.  Wallinger, 
2  Russ.  &  M.  78;  Butler  v.  Gray,  L.  R.  5  Ch. 
26;  Fowler  v.  Hunier,  3  Y.  &  J.  506;  White 
v.  Wilson,  17  Jur.  15;  In  re  Jefferys,  L.  R.  14 
Eq.  136;  Salusbury  v.  Denton,  3  Jur.  N.  S. 
740;  Re  White,  Johns.  Ch.  (Eng.)  656;  Twee- 
dale  v.  Tweedale,  7  Ch.  D.  633;  hi  re  Phene, 
L.  R.  5  Eq.  346;  In  re  Main,  15  W.  R.  216. 
See  also  Alloway  v.  Alloway,  4  Dr.  &  War. 
380. 

Alabama. —  Adams  v.  Mason,  85  Ala.  452. 

New  York.  —  Smith  v.  Floyd,  140  N.  Y.  337, 
affirming  71  Hun  (N.  Y.)  56;  Domlnick  v. 
Sayre,  3  Sandf.  (N.  Y.)  555. 

Ohio.  —  Millikin  v.  Welliver,  37  Ohio  St. 
460.  See  also  Stableton  v.  Ellison,  21  Ohio 
St.  527. 

South  Carolina.  —  Withers  v.  Yeadon,  I 
Rich.  Eq.  (S.  Car.)  325. 

Tennessee.  —  Cruse  v.  McKee,  2  Head  (Tenn.) 
1,  73  Am.  Dec.  186;  Cathey  v.  Cathey,  9 
Humph.  (Tenn.)  470,  49  Am.  Dec.  714. 

In  Reid  v.  Reid,  25  Beav.  469,  a  gift  lo  a 
wife  for  life,  "  lo  be  disposed  of  at  her  death 
amongst  my  children  as  she  shall  think 
proper,"  was  held  10  confer  a  power  to  ap- 
point by  will,  and  an  implied  gift  to  the  chil- 
dren on  default  of  appointment. 

5.  In  re  Weekes,  (1897)  I  Ch.  2S9;  Carberry 
v.  McCarthy,  7  L.  R.  Ir.  328. 

6.  Richardson  v.  Harrison,  16  Q.  B".  D.  85; 
Campbell  v.  Bouskell  27  Beav.  325;  In  re 
Sprague,  43  L.  T.  N.  S,  236.  See,  however, 
In  re  Jefferys,  L.  R.  14  Eq.  136. 

Limitation  Over  in  Default  of  Objects.  —  But 
where,  in  an  instrument  creating  a  power  of 
appointment  among  a  certain  class,  the  limi- 
tation over  is  in  default  of  the  objects  of  ihe 
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only  those  will  take  by  implication  in  default  of  an  appointment  who  could 
take  by  appointment.1 

c.  Hotchpot.  —  Where  a  power,  is  to  appoint  among  a  class,  with  limi- 
tations over  to  all  of  such  class  in  default  of  appointment,  and  a  part  of  the 
subject-matter  of  the  power  is  appointed  to  one  of  the  objects  thereof,  and 
there  is  no  appointment  as  to  the  balance,  such  balance  is  to  be  divided 
among  all  of  the  class,  and  the  one  to  whom  the  portion  of  the  subject-matter 
is  appointed  is  not  required,  as  a  general  rule,  to  bring  into  hotchpot  the 
portion  appointed  to  him,  in  order  to  entitle  him  to  share  in  the  unappointed 
balance.2  If  the  instrument  creating  the  power  contains  a  hotchpot  clause 
requiring  the  objects  of  the  power  to  whom  a  part  of  the  subject-matter  of 
the  power  is  appointed  to  bring  into  hotchpot  the  portion  so  appointed  in 
order  to  entitle  them  to  share  in  the  unappointed  portion,  such  requirement 
is  imperative,3  unless  the  instrument  also  authorizes  the  donee  to  appoint 
free  from  such  hotchpot  clause  and  an  appointment  of  a  part  of  the  subject- 
matter  of  the  power  is  so  made.4 

8.  Subject-matter  of  Power  as  Assets  for  Creditors  of  Donee.  —  It  is  the  well- 
settled  rule  at  common  law  that  where  a  donee  has  an  absolute  power  of 
appointment  or  disposition  over  property,  though  he  has  also  a  limited  estate 
in  the  property,  and  the  properly  is  limited  over  in  default  of  the  execution 
of  the  power  or  remains  vested  in  the  donor,  a  court  of  equity  will  not,  in 
case  of  nonexecution  of  the  power,  subject  the  subject-matter  of  the  power 
as  assets  for  the  payment  of  the  donee's  creditors.5 

Execution  in  Favor  of  Volunteer.  —  If,  however,  such  a  power  is  executed  by  the 
donee  in  favor  of  a  stranger  or  volunteer,  which  includes  the  children  or  wife 
of  the  donee,  a  court  of  equity  may  lay  hold  of  the  property  in  the  appointee's 
hands  and  subject  it  to  the  payment  of  the  claims  of  the  donee's  creditors.6 


class,  a  gift  by  implication  to  the  objects  of 
the  class  may  still  be  implied.  Wilson  v.  Du- 
guid,  24  Ch.  D.  244:  Stolworthy  v.  Sancroft, 
10  Jur.  N.  S.  762;  Fenwick  v.  Greenwell,  10 
Beav.  412,  ri  Jur.  620. 

1.  Who  Take  by  Implication.  —  M'Ghie  v. 
M'Ghie,  2  Madd.  366;  Walsh  1.  Wallinger,  2 
Russ.  &  M.  78;  Kennedy  v.  Kingston,  2  Jac. 
&  W.431;  Needham  v.  Smith,  4  Russ.  318; 
Woodcock  v.  Renneck,  4  Beav.  190.  Compare 
Reade  v.  Reade,  5  Ves.  Jr.  744. 

2.  Hotchpot.  —  Wombwell  v.  Hanrott,  14 
Beav.  143;  Alloway  v.  Alloway,  2  Con.  &  Law. 
517,  4  Dr.  &  War.  380;  In  re  Kerr,  4  Ch.  D. 
600;  Walmsley  v.  Vaughan,  I  De  G.  &  J.  115, 
3  Jur.  N.  S.  497;  In  re  Alfreton,  52  L.  J.  Ch. 
745,  31  W.  R.  702;  Close  v.  Coote,  7  L.  R.  Ir. 
564;  In  re  Jack,  (1899)  1  Ch.  374.  See  also 
Wilson  v.  Piggott,  2  Ves.  Jr.  351;  Sheffield  v. 
Von  Donop,  7  Hare  42,  12  Jur.  672.  Compare 
Knight  v.  Yarbrough,  Gilmer  (Va.)  27. 

But  the  Donee  May,  by  a  Hotchpot  Clause  in  the 
instrument  making  a  partial  appointment,  de- 
prive the  appointee  of  any  share  in  the  unap- 
pointed portion  unless  he  brings  into  hotchpot 
the  portion  appointed  to  him.  Warde  v. 
Firmin,  11  Sim.  235,  5  Jur.  288. 

Implied  Appointment.  —  An  appointment  to 
one  of  the  objects  of  the  power  may.  by  impli- 
cation, be  an  appointment  of  the  balance  to 
the  other  objects  so  as  to  prevent  the  former 
from  sharing  in  such  balance  as  unappointed. 
Fortescue  v.  Gregor,  5  Ves.  Jr.  553;  Foster  v. 
Cautley.  6  De  G.  M.  &  G.  55.  See  also  Clune 
v.  Apjohn,  17  Ir.  Ch.  25;  Armstrong  v.  Lynn, 
9  Ir.  Eq.  186. 

3.  Brocklehurst    v.    Flint,    16    Beav.  100; 


Rucker  v.  Scholefield,  I  Hem.  &  M.  36.  See 
also  M'Mahon  v.  Gaussen,  (1896)  1  Ir.  143. 

4.  Wellesley  v.  Mornington,  2  Kay  &  J.  143, 
1  Jur.  N.  S.  1202. 

5.  Assets  for  Creditors  —  Nonexecution  —  Gen- 
eral Powers.  —  Harrington  v.  Harte,  1  Cox  Ch. 
131 ;  Holmes  v.  Coghill,  12  Ves.  Jr.  206,  8  Rev. 
Rep.  323;  Jones  v.  Clifton,  101  U.  S.  225;  Gil- 
man  v.  Bell,  99  111.  144;  Boyce  v.  Waller,  9 
Dana  (Ky.)  481;  Crawford  v.  Langmaid,  171 
Mass.  309;  Johnson  v.  Cushing,  15  N.  H.  298, 
41  Am.  Dec.  694;  Ryan  v.  Mahan,  20  R.  I. 
417.  See  also  Grise  v.  Goodwin,  Freem.  Ch. 
264;  Bentham  v.  Smith,  Cheves  Eq.  (S.  Car.) 
33,  34  Am.  Dec.  599.  Compare  Ferre  v.  Ameri- 
can Board  for  Foreign  Missions,  53  Vt.  162. 

Bankruptcy  of  Donee. —  Townshend  v.  Wind- 
ham, 2  Ves.  3;  Thorpe  v.  Goodall,  17  Ves.  Jr. 
460,  1  Rose  270;  Jones  v.  Clifton.  101  U.  S. 
225;  Brandies  v.  Cochrane,  112  U.  S.  352. 

And  this  is  true  though  the  limitation  over 
in  default  of  appointment  is  to  the-next  of  kin 
or  heirs  of  the  donee.  Harrington  v.  Harle, 
I  Cox  Ch.  131;  Crawford  v.  Langmaid,  171 
Mass.  309. 

6.  Assets  When  Power  Executed  —  England.  — 
Lassells  v.  Cornwallis,  2  Vern.  465;  Thomp- 
son v.  lowne,  2  Vern.  319;  Hinton  v.  Toye,  1 
Atk.  465;  Shirley  v.  Ferrars,  2  Atk.  172;  Bain- 
ton  v.  Ward,  2  Atk.  172;  Townshend  v.  Wind- 
ham, 2  Ves.  1 ;  Pack  v.  Bathurst,  3  Atk.  269; 
Jenney  v.  Andrews,  6  Madd.  264;  Atty.-Gen. 
v.  Staff,  2  Cromp.  &  M.  124;  Fleming  v.  Bu- 
chanan, 3  De  G.  M.  &  G.  976;  In  re  Harvey, 
13  Ch.  D.  216;  Mackenzie  v.  Mackenzie,  3 
Macn.  &  G.  559,  15  Jur.  1091;  Williams  v. 
Lomas,  16  Beav.  1;  Harrington  v.  Harte,  I 
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The  equitable  right  of  creditors  to  reach  the  property  in  the  hands  of  the 
appointee  applies  equally  whether  the  exercise  of  the  power  is  by  will  or  by 
deed.1 

If  There  Has  Been  a  Defective  Execution  of  the  power  in  favor  of  a  volunteer,  it 
does  not  seem  that  a  court  of  equity  will  supply  the  defect  and  then  subject 
the  property  to  the  claims  of  the  donee's  creditors.3 

Bona  Fide  Purchaser.  — -If  the  power  is  executed  by  the  donee  in  favor  of  a 
bona  fide  purchaser  for  a  valuable  consideration,  his  claim  will  be  superior  to 
the  claims  of  creditors  of  the  donee,  and  the  property  will  not  be  taken  from 
him  and  applied  to  the  claims  of  such  creditor.3 

Limited  Powers.  —  Where  the  power  of  disposition  or  appointment  is  limited 
as  to  the  objects  in  favor  of  whom  it  may  be  exercised,  and  is  so  exercised, 
the  creditors  of  the  donee  have  no  claim  on  the  property  so  appointed ;  4  but 
this  equitable  right  of  creditors  has  been  sustained  where  the  power  was  one 
which  could  be  exercised  only  by  will,  and  therefore  was  not  one  of  which  the 
donee  could  have  secured  the  benefit  to  himself  during  life.5 

statutory  Provisions.  —  In  some  jurisdictions  the  statutes  expressly  provide 
that  where  an  absolute  power  of  disposition,  not  accompanied  by  any  trust, 
is  given  to  the  owner  of  any  particular  estate,  such  estate  shall  be  changed 
into  a  fee  absolute  in  respect  to  the  rights  of  creditors  and  purchasers,  and 
creditors  of  the  donee  thereby  be  enabled  to  subject  the  entire  subject-matter 
of  the  power  to  the  payment  of  their  claims. B 


Cox  Ch.  131;  George  v.  Milbanke,  9  Ves.  Jr. 
190;  In  re  Hodgson,  (1899)  1  Ch.  666. 

United  States.  —  Brandies  v.  Cochrane,  1 12 
U.  S.  344- 

District  of  Columbia.  —  Knowles  v.  Dodge,  I 
Mackey  (D.  C.)66;  Duncanson  v.  Manson,  3 
App.  Cas.  (D.  C.)  272. 

Kentucky.  —  Boyce  v.  Waller,  9  Dana  (Ky.) 
481. 

Massachusetts.  —  Clapp  v.  Ingraham,  126 
Mass.  200.  See  also  Crawford  Langmaid, 
171  Mass.  309;  O'Donnell  v.  Barbey,  129  Mass. 
453;  Olney  v.  Balch,  154  Mass.  318. 

New  Hampshire.  —  Johnson  v.  Cushing,  15 
N.  H.  298,  41  Am.  Dec.  694. 

New  York.  —  Tallmadge  v.  Sill,  21  Barb. 
(N.  Y.)  51. 

Virginia.  —  Freeman  v.  Butters,  94  Va.  406. 
See  also  Dold  v.  Geiger,  2  Gratt.  (Va.)  102. 

In  New  York,  since  the  enactment  of  the  stat- 
utes regulating  powers,  this  equitable  doctrine 
is  no  longer  in  force,  and  the  question  of  the 
right  of  creditors  of  the  donee  to  subject  the 
property  to  the  payment  of  their  claims  de- 
pends upon  the  provisions  of  the  statute. 
Cutting  v.  Cutting,  86  N.  Y.  522,  reversing  in 
part  20  Hun  (N.  Y.)  360.  See  also  Crooke  v. 
Kings  County,  97  N.  Y.  421. 

And  in  Pennsylvania  the  courts  have  refused 
to  recognize  the  right  of  the  creditors  of  the 
donee  of  such  a  power  to  subject  it  in  the 
hands  of  the  appointee  to  the  payment  of  their 
claims.  Com.  v.  Duffield,  12  Pa.  St.  277; 
Swaby's  Appeal,  14  W.  N.  C.  (Pa.)  553 ;  Stokes's 
Estate,  3  Pa.  Co.  Ct.  193. 

In  Vermont  the  court  questioned  the  general 
rule  and  held  that  if  the  claims  of  the  creditors 
were  created  before  the  power  of  appointment 
was  created,  the  creditors  could  not  reach  the 
property  in  the  hands  of  the  appointee. 
Wales  v.  Bowdish,  61  Vt.  23. 

Marshaling  Assets.  —  A  fund  as  to  which  the 
testatrix  had  exercised  a  power  of  disposition 
by  will  should  not  be  applied  to  her  debts 
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until  her  own  property  is  exhausted.  White 
v.  Massachusetts  Institute  of  Technology,  171 
Mass.  84.  See  also  Fleming  v.  Buchanan,  3 
De  G.  M.  &  G.  976;  Patterson  v.  Lawrence,  83 
Ga.  703. 

And  Where  the  Property  Is  Vested  in  a  Married 
Woman  for  her  separate  use  for  life,  with  abso- 
lute power  of  appointment  by  will  and  with 
limitations  over  in  default  of  appointment,  and 
the  power  is  exercised  by  her  in  favor  of  a 
volunteer,  the  property  so  appointed  is  liable 
to  the  payment  of  the  donee's  debts  as  if  it 
were  her  separate  estate.  In  re  Harvey,  13 
Ch.  D.  216;  London  Chartered  Bank  v.  Lem- 
priere,  L.  R.  4  P.  C.  572;  Knowles  v.  Dodge, 
1  Mackey  (D.  C.)66.  See  also  Johnson  v.  Gal- 
lagher, 3  De  G.  F.  &  J.  494;  Hughes  v.  Wells, 
9  Hare  749;  Clapp  v.  Ingraham,  126  Mass. 
200;  Vaughan  v.  Vanderstegen,  2  Drew.  165; 
Hobday  v.  Peters,  28  Beav.  354;  Shattock  v. 
Shattock,  L.  R.  2  Eq.  182. 

At  a  later  date  this  rule  was  expressly  sanc- 
tioned in  England  by  statute.  Jn  re  Hodgson, 
(1899)  1  Ch.  666  (Married  Women's  Property 
Act  1882,  §  4). 

1.  Townshend  v.  Windham,  2  Ves.  3. 

2.  Holmes  v.  Coghill,  12  Ves.  Jr.  206. 

8.  Bona  Fide  Purchaser. —  Hart  v.  Middle- 
hurst,  3  Atk.  377;  Daubeny  v.  Cockburn,  1 
Meriv.  638;  Patterson  v.  Lawrence,  83  Ga.  703. 

And  if  the  Volunteer  Appointee  under  Such  a 
Pewer  Has  Conveyed  the  Property  to  a  Bona  Fide 
Purchaser  for  Value,  the  equity  of  the  purchaser 
is  superior  to  the  claims  of  creditors  of  the 
donee.  George  v.  Milbanke,  9  Ves.  Jr.  190,  7 
Rev.  Rep.  157. 

4.  Limited  Powers.  —  Townshend  v.  Wind- 
ham. 2  Ves.  10;  Johnson  v.  Cushing,  15  N.  H. 
298,  41  Am.  Dec,  694. 

5.  Clapp  v.  Ingraham,  126  Mass.  200;  John- 
son v.  Cushing,  15  N.  H.  298,  41  Am.  Dec.  694. 
Compare  Townshend  z:  Windham,  2  Ves.  10. 

6.  Alford  v.  Alford,  56  Ala.  350;  Rose  v. 
Hatch,  125  N.  Y.  427. 
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9.  Exclusive  and  Illusory  Appointments  —  a.  In  General.  —  Definitions  of 
exclusive  and  illusory  appointments  have  been  given  under  another  title.1 
A  power  to  appoint  to  certain  persons  named  or  to  a  class,  without  words  of 
exclusion,  is  merely  to  appoint  in  such  shares  as  the  donee  may  elect;  but  a 
share  must  be  given  to  each  of  the  objects  of  the  power,  and  an  appointment 
to  a  part  to  the  exclusion  of  others  is  invalid.2  Where,  however,  one  of  the 
objects  of  the  power  dies  before  its  execution,  the  power  may  be  exercised 
in  favor  of  the  survivor  or  survivors.3 

Nonexistence  of  Contingent  Class.  —  Where  a  nonexclusive  power  is  to  appoint 
among  two  classes,  the  existence  of  one  of  which  is  contingent,  in  case  the 
latter  class  does  not  come  into  existence  the  appointment  may  be  exercised 
in  favor  of  the  former.* 

Devolution  of  Unappointed  Portion.  —  It  has  been  held  that  where  the  donee 
appoints  a  part  of  the  subject-matter  of  the  power  to  one  of  the  objects  and 
leaves  the  balance  unappointed  to  pass  in  shares  not  illusory  to  the  other 
objects  of  the  power  to  whom  it  was  limited  on  default  in  execution,  this  is 
equivalent  to  an  appointment  of 'such  shares  to  such  other  objects  and  will  be 
sustained.5  And  the  same  has  been  held  true  where  a  part  of  the  subject- 
matter  passed  to  the  other  objects  of  the  power  by  reason  of  the  invalid 
appointment  of  such  part.6 

Estates  in  Possession.  —  The  donee  of  a  power  of  appointment  among  a  class 
without  power  of  exclusion  is  required,  it  seems,  to  give  to  each  of  the 
objects  an  interest  in  possession.  Giving  to  some  of  the  objects  an  interest 
merely  in  remainder  after  a  life  estate  in  the  whole  given  to  another  or  others 
of  the  objects  is  not  sufficient. 7 

Time  of  Execution.  — The  donee  of  a  nonexclusive  power  of  appointment  may 
execute  the  power  at  different  times  in  favor  of  separate  objects.8 


These  provisions,  however,  do  not  afford 
any  remedy  to  creditors  of  the  donee  where 
the  power  was  not  absolute,  Rose  v.  Hatch, 
125  N.  Y.  427;  and  do  not  include  a  power  of 
disposition  by  will  only,  though  the  objects  of 
the  power  are  unlimited,  Cutting  v.  Cutting, 
86  N.  Y.  522. 

1.  Definitions.  —  See  the  title  Appointment, 
vol.  2,  p.  475. 

2.  Appointment  Must  Include  All  Objects  of 
Nonexclusive  Powers  — England. —  While  v. 
Wilson,  1  Drew.  298,  17  Jur.  15;  Mapleton 
v.  Mapleton,  4  Drew.  515;  Bulteel  v.  Plum- 
mer,  L.  R.  6  Ch.  160;  Young  v.  Waterpark,  13 
Sim.  199;  Burleigh  v.  Pearson,  1  Ves.  281; 
Wilson  v.  Piggott,  2  Ves.  Jr.  354;  Robinson  v. 
Sykes,  23  Beav.  40,  2  Jur.  N.  S.  895;  Donoghue 
v.  Brooke,  9  Ir.  R.  Eq.  489;  Stol  worthy  v.  San- 
croft,  10  Jur.  N.  S.  762;  Barron  v.  Barton,  2 
Jones  (Ir.)  226;  Piers  v.  Tuite,  1  Dr.  &  Wal. 
279;  In  re  Aplin,  13  W.  R.  1062;  Alleyne  v. 
Alleyne,  2  J.  &  La  T.  544;  Green  v.  Green,  8 
Ir.  Eq.  473. 

Minnesota. — Faloon  v.  Flannery,  74  Minn.  38. 
New  Jersey.  —  Lippincott  v.  Ridgvvay,  11  N. 
J.  Eq.  526. 

Pennsylvania. — Neilson's  Estate,  17  W.  N. 
C.  (Pa.)  158. 

Virginia.  — Hudson  v.  Hudson,  6  Munf. 
(Va.)  352. 

West  Virginia. — Thrasher  v.  Ballard,  35 
W.  Va.  524. 

3.  Death  of  Object.  —  Paske  v.  Haselfoot,  33 
Beav.  125;  Boyle  v.  Peterborough,  1  Ves.  Jr. 
299:  Woodcock  y.  Renneck,  4  Beav.  igo, 
Houstoun  v.  Houstoun,  4  Sim.  6ir;  Butcher 
v.  Butcher,  1  Ves.  &  B.  91;  In  re  Ware,  45  Ch. 


D.  269;  Recketts  v.  Loftus,  4  Y.  &  C.  Exch. 
519;  Colston  v.  Pemberton,  5  L.  J.  Ch.  181. 

4.  Nonexistence  of  Contingent  Class.  —  Thus, 
under  a  power  to  appoint  to  the  donee's  wife 
and  children,  and  in  default  of  appointment 
to  the  children  equally,  and  if  there  should  be 
no  children  then  to  ihe  donee's  next  of  kin, 
an  appointment  to  ihe  donee's  wife  was  held 
to  be  good  on  the  death  of  the  donee  leaving 
a  wife  but  never  having  had  a  child.  Hous- 
toun v.  Houstoun,  4  Sim.  611. 

5.  Devolution  of  Unappointed  Portion.  —  Wilson 
v.  Piggott,  2  Ves.  Jr.  354;  Barry  v.  Barry,  Ir.  R. 
10  Eq.  397;  Russel!  v.  Kennedy,  66  Pa.  Si.  248. 

6.  Wilson  v.  Piggott,  2  Yes.  Jr.  354;  Rank- 
ing v.  Barnes,  10  Jur.  N.  S.  463.  Co/npare 
Barron  v.  Barron,  2  Jones  (Ir.)  226. 

A  father  having  a  power  of  appointment 
among  all  his  children  by  will  excluded  one 
child,  and  appointed  a  portion  to  grandchildren 
who  were  not  objects  of  the  power.  It  was 
held  that  the  appointment  was  valid  as  far  as 
it  related  to  ihe  portion  appointed  to  the  chil- 
dren.   Ex  p.  Bernard,  6  Ir.  Ch.  133. 

7.  Beere  v.  Prendergast,  Hayes  &  J.  384; 
Minchin  v.  Minchin,  3  Ir.  Ch.  167;  Lloyd  v. 
Lance,  14  L.  J.  Ch.  456.  Compare  Barron  v. 
Barron,  2  Jones  (Ir.)  226. 

Of  course  a  particular  interest,  such  as  a  life 
estate  in  part  of  the  subject-matter,  may  be 
given  to  one  whh  remainder  over  10  the  other 
objects.    Alexander  r.  Alexander  2  Ves.  640. 

So  it  has  been  held  that  the  donee  may 
charge  the  entire  subject-matter  of  the  power 
with  the  education  of  an  infant  object  of  the 
power.     Hill      Jones,  65  Ala.  214. 

8.  Successive  Appointments  to  Objects. —  Franke 
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b.  What  Powers  Are  Exclusive  or  Nonexclusive  —  Nonexclusive 
Powers. — The  right  to  exclude  some  of  the  objects  of  the  power  has  been  denied 
under  powers  to  appoint  "to"  or  "amongst  all  and  every,"  1  "to"  or 
"unto,'"*  "among"  or  "amongst,"3  or  "  unto  and  amongst"4  several 
objects,  or  to  divide  between 5  or  charge  "for"6  certain  objects,  though 
express  discretion  was  given  to  the  donee  with  regard  to  the  shares  he  should 
appoint.7  And  the  power,  though  in  terms  to  appoint  exclusively,  may  be, 
construed  to  be  merely  a  power  of  distribution  requiring  that  all  the  objects 
be  included,  when  such  is  the  apparent  intention  of  the  donor.8 

Exclusive  Powers.  —  On  the  other  hand,  in  numerous  cases  certain  expressions 
have  been  considered  as  words  of  exclusion,  and  appointments  to  a  part  of 
the  objects  of  the  power  to  the  exclusion  of  others  have  been  sustained. 
Such  are  powers  to  appoint  to  "such  of  "  9  the  objects  of  the  power,  to 
"  such  child  and  children, "  10  to  "such  child  or  children,"11  "to  one  or 
more,"  **  "  to  any  of,"  13  to  "  all  or  every  and  any,"  14  among  "such  of,"  15 
"  to  and  amongst  such,"  16  "  amongst  all  or  such,"  17  and  to  A  "  or"  B.tH 
So  the  power  of  excluding  some  of  the  objects  has  been  based  on  the  apparent 
intention  of  the  donor,  though  no  words  of  exclusion  were  expressly  used. 19 

Exclusive  Power  Only.  — Again,  a  power  may  require  an  appointment  to  only 
one  of  the  objects  of  the  power,  in  which  case  an  appointment  of  a  share  to 
each  would  be  invalid.20 


v.  Auerbach,  72  Md.  580.  Compare  Farmer  v. 
Farmer,  93  Ind.  435. 

Thus,  a  power  to  appoint  among  children  by 
deed  or  will  is  validly  executed  by  appointing 
10  one  of  the  children  an  interest  by  deed, 
and  disposing  by  will  of  the  remaining  prop- 
erty among  the  other  children.  Hatchett  v. 
Hatchett,  103  Ala.  556. 

1.  Nonexclusive  Powers.  —  Pocklington  v. 
Bavne,  1  Bro.  C.  C.  450;  Bulteel  v.  Plummer, 
L.  R.  6  Ch.  160. 

Power  to  Charge  Portions  for  All  Younger  Chil- 
dren.—  Piers  v.  Tuite,  1  Dr.  &  VVal.  279. 

2.  While  v.  Wilson,  1  Drew.  298:  Strutt  v. 
Braithvvaite,  5  De  G.  &  Sm.  369;  Clay  v. 
Smallwood,  100  Ky.  212;  Thrashers.  Ballard, 
35  W.  Va.  524. 

3.  England. —  Kemp  v.  Kemp,  5  Ves.  Jr. 
849;  Young  v.  Waterpark,  13  Sim.  202,  6  Jur. 
656;  In  re  Davids,  Johns.  Ch.  (Eng.)  495,  6 
Jur.  N.  S.  94;  Fowler  v.  Hunter,  3  Y.  &  J.  506; 
Astry  v.  Astry,  Prec.  Ch.  256;  Alleyne  v. 
Alleyne,  2  J.  &  La  T.  544. 

Alabama. —  Hatchett  v.  Hatchett,  103  Ala. 
556. 

Kentucky.  —  Degman  v.  Degman,  98  Ky.  717. 

New  Jersey.  —  Den.  v.  Crawford,  8  N.  J.  L. 
90.  See  also  Lippincott  v.  Ridgway,  10  N.  J. 
Eq.  164. 

Pennsylvania.  —  Neilson's  Estate,  17  W.  N. 
C.  (Pa  )  158;  Van  Syckel's  Estate,  9  Pa.  Dist. 
367;  Russell  v.  Kennedy,  66  Pa.  St.  248. 

"  Amongst  the  Children  as  the  Donee  Shall  Think 
Proper."  —  Menzev  v.  Walker,  Forrest  72. 

4.  Robinson  v.  Sykes,  23  Beav.  40,  2  Jur.  N. 
S.  895.  See  also  Donoghue  v.  Brooke,  Ir.  R. 
9  Eq.  489;  Maddison  v.  Andrew,  1  Ves.  59. 
But  see  In  re  Veale,  5  Ch.  D.  622. 

"  Unto  and  Among  Such  Children."  —  Alex- 
ander p.  Alexander,  2  Ves.  640. 

"To  and  Among."  —  Malim  v.  Keighley,  2 
Ves.  Jr.  533. 

5.  Farmer  v.  Farmer,  93  Ind.  435;  Faloon  t. 
Flannery,  74  Minn.  38.  See  also  Wright  v. 
Wright,  41  N.  J.  Eq.  382. 


6.  Piers  v.  Tuite,  1  Dr.  &  Wal.  279;  Menzey 
v.  Walker,  Forrest  72. 

7.  Barron  v.  Barron,  2  Jones  (Ir.)  226; 
Fowler  v.  Hunter,  3  Y.  &  J.  506;  Faloon  v. 
Flannery,  74  Minn.  38;  Thrasher  z.  Ballard, 
35  W.  Va.  524. 

8.  Burleigh  v.  Pearson,  1  Ves.  281;  Stol- 
worthy  v.  Sancroft,  10  Jur.  N.  S.  762,  where 
the  power  was  to  appoint  "  amongst  such 
issue  "  with  gifts  over  "  in  default  of  such 
issue."  See  also  Lippincott  v.  Ridgway,  10 
N.  J.  Eq.  164. 

9.  Exclusive  Powers.  —  Liefe  v.  Saltingstone, 
1  Mod.  i8g;  Turner  v.  Bryans,  31  Beav.  303. 
See  also  Mayhew  v.  Middleditch,  1  Bro.  C.  C. 
162;  Paske  v.  Haselfoot,  33  Beav.  125,  9  Jur. 
N.  S.  1047. 

10.  Swift  v.  Gregson,  1  T.  R.  432. 

11.  Kenworthy  v.  Bate,  6  Ves.  Jr.  793. 

12.  Thomas  v.  Thomas,  2  Vern.  513. 

13.  Tomlinson  v.  Dighton.  1  P.  Wms.  149. 

14.  Bland  v.  Plummer,  9  L.  T.  N.  S.  825. 

15.  Ingraham  v.  Meade,  3  Wall.  Jr.  (C.  C.)  32. 

16.  Titcher  v.  Biles,  1  T.  R.  435,  note.  See 
also  Alloway  v.  Alloway,  2  Con.  &  Law.  517, 
4  Dr.  &  War.  380;  Doe  v.  Alchin,  2  B.  &  Aid. 
122. 

"  Unto  and  Amongst  All  Such  Child  or  Children." 

—  Wollen  v.  Tanner,  5  Ves.  Jr.  218. 

17.  Macey  v.  Shurmer,  1  Atk  389. 

18.  Kerr  v.  Verner,  66  Pa.  St.  326. 

19.  Burrell  v.  Burrell,  Ambl.  660;  McGib- 
bon  v.  Abbott,  10  App.  Cas.  653  (under  the  law 
of  Lower  Canada). 

"Amongst"  Donor's  "Poor  Relations  or  Such 
Other  Ohjects  of  Charity." — Mahon  v.  Savage, 
1  Sch.  &  Lef.  in. 

To  "  My  Children  *  *  *  According  to  Their 
Demerits."  —  Civil  v.  Rich,  Ch.  Cas.  (pt.  i.)  309. 

"  To  and  Amongst  My  Other  Children  or  Their 
Issue."  — In  re  Veale,  5  Ch.  D.  622. 

20.  Ward  v.  Tyrrell,  25  Beav.  563,  4  Jur.  N. 
S.  779- 

"  To  One  of  the  Sons  of  "  A,  as  B  "  Shall  Direct." 

—  Brown  v.  Higgs,  4  Ves.  Jr.  708. 
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POWERS.        Exclusive  and  Illusory  Appointments. 


c.  Illusory  Appointments.  —  Where  the  power  to  appoint  is  not 
exclusive,  but  requires  a  distribution  including  all  the  objects  of  the  power, 
the  donee  has  a  discretion  with  regard  to  the  shares  which  shall  be  given  to 
each;1  but  if  the  instrument  creating  expressly  requires  that  the  power  be 
exercised  in  favor  of  the  objects  equally,  it  must  be  so  exercised.2  In  case 
of  nonexclusive  powers,  a  court  of  law  will  not  inquire  into  the  amount 
appointed  to  each;  an  appointment,  however  disproportionate,  is  good  at  law.3 

in  England  the  doctrine  known  as  that  of  illusory  appointment,  the  estab- 
lishment of  which  has  been  often  lamented  by  the  judges,  was  announced  in 
equity  at  an  early  date,4  and  it  was  held  that  in  order  that  the  exercise  of  a 
nonexclusive  power  shall  be  valid,  a  substantial  share  must  be  given  to  each 
of  the  objects  of  the  power,  and  one  of  such  objects  could  not  be  practically 
excluded  by  the  receipt  of  a  merely  nominal  share.5  Where  the  object  of 
the  power  to  whom  a  nominal  share  only  was  given  was  provided  for  by  the 
donee  aliunde,  this  might  prevent  the  execution  of  the  power  from  being 
declared  invalid  as  illusory;6  but  such  provision  by  the  donor  of  the  power 
or  other  person  than  the  donee  would  not,  it  seems,  under  the  later  doctrine, 
prevent  the  appointment  from  being  invalid  as  illusory.7 

In  the  United  states  the  English  equitable  doctrine  of  illusory  appointments 
has  been  recognized  and  applied  in  some  jurisdictions,8  while  in  other  juris- 
dictions the  courts  have  refused  to  adopt  the  doctrine,  and  appointments 
have  been  sustained  though  nominal  interests  only  were  given  to  some  of  the 
objects  of  the  power.9 


1.  Discretion  as  to  Shares  under  Nonexclusive 
Power, —  England. —  Wall  v.  Thurborne,  I  Vern. 
355;  Maddison  v.  Andrew,  I  Ves.  59;  Cot- 
greave  v.  Cotgreave,  1  De  G.  &  Sm.  38,  11  Jur. 
51;  Mocatta  v.  Lonsada,  12  Ves.  Jr.  123;  Dyke 
v.  Sylvester,  12  Ves.  Jr.  126;  Bax  v.  Whit- 
bread,  10  Ves.  Jr.  31;  Butcher  v.  Butcher,  I 
Ves.  &  B.  79;  White  v.  Wilson,  1  Drew.  298, 
17  Jur.  15.  See  also  Edgeworth  v.  Edgevvorth, 
Beatty  328;  Hart  v.  Tribe,  32  Beav.  279.  Com- 
pare Warburton  v.  Warburton,  4  Bro.  P.  C. 
(Toml.  ed.)  1;  Asiry  v.  Astry,  Prec.  Ch.  256. 

Kentucky.  —  Degman  v.  Degman.  98  Ky.  717 ; 
Clay  v.  Small  wood,  100  Ky.  212. 

New  Jersey.  —  Wright  v.  Wright,  41  N.  J. 
Eq.  382. 

Virginia.  —  McCamant  v.  Nuckolls,  85  Va. 
331,  15  Va.  L.  J.  24. 

See  also  Young's  Appeal,  83  Pa.  St.  59. 

2.  Ward  v.  Tyrrell,  25  Beav.  563. 

3.  Vanderzee  v.  Aclom,  4  Ves.  Jr.  771; 
Hatched  v.  Hatchett   103  Ala.  556. 

4.  Kemp  v.  Kemp,  5  Ves.  Jr.  849;  Spencer 
v.  Spencer,  5  Ves.  Jr.  362. 

6.  Illusory  Appointments  Invalid  in  Equity.  — 
Maddison  v.  Andrew,  1  Ves.  59;  Hockley  v. 
Mawbey,  I  Ves.  Jr.  150,  1  Rev.  Rep.  93;  Cole- 
man v.  Seymour,  1  Ves.  209;  Alexander  v. 
Alexander,  2  Ves.  640;  Gibson  v.  Kinven,  1 
Vern.  66;  Wall  v.  Thurborne,  I  Vern.  355,  414; 
Menzey  v.  Walker,  Forrest  72;  Pocklington  v. 
Bayne,  1  Bro.  C.  C.  450;  Lysaghl  v.  Royse,  2 
Sch.  &  Lef.  I5t. 

Ten  Pounds.  —  An  appointment  of  a  fund, 
nearly  one  thousand  nine  hundred  pounds, 
among  the  objects,  ten  pounds  to  one,  fifty 
pounds  to  another,  and  the  remainder  to  the 
third,  was  set  aside  as  illusory.  Kemp  v. 
Kemp,  5  Ves.  Jr.  849.  See  also  Vanderzee  v. 
Aclom,  4  Ves.  Jr.  771. 

Discretion  of  Court.  —  In  Butcher  v.  Butcher, 
1  Ves.  &  B.  79,  9  Ves  Jr.  382,  it  was  said  that 


the  question  whether  an  appointment  was  or 
was  not  illusory  must  be  determined  upon  the 
circumstances  of  each  case,  according  to  a 
sound  discretion. 

And  the  court  has  sustained  appointments 
though  out  of  a  large  fund  only  one  hundred 
pounds  was  given  to  one  of  the  objects.  Bax 
v.  Whitbread,  10  Ves.  Jr.  31,  16  Ves.  Jr.  15. 

In  Mocatta  v.  Lonsada,  12  Ves.  Jr.  123,  out 
of  a  fund  of  two  thousand  five  hundred 
pounds,  an  appointment  of  thirty-three  pounds 
six  shillings  eight  pence  to  two  children  each, 
and  thirty-three  pounds  six  shillings  eight 
pence  among  the  children  of  another  child  (the 
power  extending  to  their  issue)  and  two  thou- 
sand four  hundred  pounds  equally  to  two 
other  children,  the  only  other  objects,  was  sus- 
tained. And  in  Dyke  v.  Sylvester,  12  Ves.  Jr. 
126,  an  appointment  of  five  thousand  five 
hundred  pounds  to  one  child,  one  thousand 
one  hundred  pounds  to  another,  and  five  hun- 
dred pounds  among  the  others,  seven  in  num- 
ber, was  sustained.  In  both  of  these  cases 
the  courts  expressly  refused  to  extend  the 
doctrine  of  illusory  appointment  beyond  the 
actual  decisions. 

6.  Other  Provision  for  Object  Receiving  Illusory 
Share.  —  Kemp  v.  Kemp,  5  Ves.  Jr.  849,  Long 
v.  Long,  5  Ves.  Jr.  445;  Bristow  v.  Warde,  2 
Ves.  Jr.  336;  Vanderzee  v.  Aclom,  4  Ves.  Jr. 
771;  Burrell  v.  Burrell,  Ambl.  660;  Bax  v. 
Whitbread,  16  Ves.  Jr.  15. 

7.  Kemp  v.  Kemp,  5  Ves.  Jr.  849.  See, 
however,  Burrell  v.  Burrell,  Ambl.  660;  Van- 
derzee v.  Aclom,  4  Ves.  Jr.  771. 

8.  Doctrine  of  Illusory  Appointment  in  United 
States.  —  Hatchett  v.  Hatchett,  103  Ala.  556; 
Degman  v.  Degman,  98  Ky.  717;  Clay  :\ 
Smallwood,  100  Ky.  212;  Thrasher  v.  Ballard, 
35  W.  Va.  524. 

9.  Not  Recognized.  —  Lines  v.  Darden,  5  Fla. 
51;  Van  Syckel's  Estate.  9  Pa.  Dist.  367,  24 
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Excessive  Exercise  of  Power. 


Canada.  —  The  English  doctrine  as  to  illusory  and  unsubstantial  appoint- 
ments under  a  nonexclusive  power  was  never  any  part  of  the  old  French  law 
or  the  law  of  Lower  Canada.1 

d.  Statutory  Provisions.  —  In  England  the  doctrine  of  illusory 
appointments  is  now  abolished,  the  statute  providing  that  in  case  of  non- 
exclusive powers,  no  appointment  which  from  and  after  the  passing  of  the  act 
shall  be  made  in  exercise  of  any  power  to  appoint  any  property  among  several 
objects  shall  be  invalid  or  impeached  on  the  ground  that  an  unsubstantial, 
illusory,  or  nominal  share  only  shall  be  thereby  appointed  to  or  left  unap- 
pointed  to  devolve  on  any  one  or  more  of  the  objects  of  the  power.* 

10.  Excessive  or  Partially  Invalid  Exercise  of  Power  of  Appointment.  —  It  is 
a  well-settled  principle  in  equity  that  where  there  is  a  complete  execution  of 
a  power  of  appointment,  and  something  ex  abundant ia  which  is  improper  is 
added,  the  execution  will  be  good  to  the  extent  authorized,  and  only  the 
excess  will  be  invalid;3  but  where  the  boundaries  between  the  excessive  and 
the  valid  execution  are  not  distinguishable  or  are  inseparably  connected,  the 
exercise  of  the  power  will  be  invalid  in  toto.*- 

Where  a  Limited  Estate  is  Given  in  the  subject-matter  of  the  power,  with  an 
additional  invalid  power  of  appointment  as  to  the  remainder,  the  appoint- 
ment may  be  sustained  as  to  the  limited  estate.5 


Pa.  Co.  Ct.  241;  Graeff  v.  De  Turk,  44  Pa.  St. 
527.  See  also  Ingraham  v.  Meade,  3  Wall.  Jr. 
(C.  C.)  32;  Fronty  v.  Godard,  Bailey  Eq.  (S. 
Car.)  517. 

1.  McGibbon  v.  Abbott,  10  App.  Cas.  653, 
reversing  decree  of  Supreme  Court  for  Lower 
Canada,  District  of  Montreal,  rendered  Dec. 
13,  1882. 

2.  Statutory  Change.  —  11  Geo.  IV.,  &  1  Wm. 
IV.,  c.  46:  In  re  Slone,  Ir.  R.  3  Eq.  621  18  W. 
R.  222;  Gainsford  v.  Dunn,  L.  R.  17  Eq.  405. 

Under  this  statute  it  has  been  held  that  the 
exercise  of  a  nonexclusive  power  in  favor  of 
one  object  of  the  power  with  a  limitation  or 
gift  upon  a  contingency  to  the  other  objects 
was  valid.  In  re  Capon,  10  Ch.  D.  484.  Com- 
pare Minchin  v.  Minchin,  3  Ir.  Ch  R.  167. 

And  by  a  later  Act  It  Was  Provided  in  England 
that  no  appointment  made  in  exercise  of  any 
power  to  appoint  property  among  several  ob- 
jects should  be  invalid  on  the  ground  that  any 
object  of  such  power  had  been  altogether  ex- 
cluded; and  further  that  nothing  in  the  act 
should  prejudice  any  provision  in  the  instru- 
ment creating  the  power  which  should  declare 
the  share  from  which  no  objecl  of  the  power 
should  be  excluded.  37  &  38  Vict.,  c.  37; 
Viant  v.  Cooper,  76  L.  T.  N.  S.  768. 

As  this  statute  applies  only  where  the  in- 
slrument  executing  the  power  was  executed 
after  the  passage  of  the  act.  it  has  been  held 
that  where  a  nonexclusive  power  to  appoint  a 
fund  was  executed  before  the  passage  of  the 
act  by  a  will  making  an  exclusive  appoint- 
ment, the  act  did  not  apply,  though  the  testa- 
tor died  after  the  passage  of  the  act.  Moynan 
v.  Moynan.  1  L.  R.  Ir.  382. 

3.  Partially  Invalid  Exercise  of  Power  —  Eng- 
land.—  Alexander  v.  Alexander,  2  Ves.  640; 
Harvey  :■.  Stracey,  1  Drew.  73;  Richardson  v. 
Simpson,  3  J.  &  La.  T.  540,  9  Ir.  Eq.  367; 
Watt  v.  Creyke,  3  Smale  &  G.  362,  3  Jur.  N. 
S.  56;  Wilson  v.  Wilson,  17  W.  R.  220;  Webb 
v.  Sadler,  L.  R.  8  Ch.  419;  In  re  Sondes,  2 
Smale  &  G.  416;  Hay  v.  Watkins,  2  Con.  & 
Law.   157,  3  Dr.  &  War.  339,  5  Ir.  Eq.  273; 


Crozier  v.  Crozier,  2  Con.  &  Law.  294,  3  Dr.  & 
War.  373,  5  Ir.  Eq.  540;  Churchill  v.  Churchill, 
L.  R.  5  Eq.  44;  Palmer  v.  Wheeler,  2  Ball  & 
B.  28,  12  Rev.  Rep.  60;  Hervey  v.  Hervey,  1 
Atk.  561;  Parry  v.  Bowen,  Nelson  87;  Griffith 
v.  Pownall,  13  Sim.  393;  Wilkinson  v.  Duncan, 
30  Beav.  ill,  7  Jur.  N.  S.  1182;  Fry  v.  Capper, 
Kay  163;  In  re  Teague,  L.  R.  10  Eq.  564; 
Stockbridge  v.  Story,  19  W.  R.  1049;  In  re 
Meredith,  3  Ch.  D.  757;  Ranking  v.  Barnes, 
10  Jur.  N.  S.  463. 

Georgia.  —  New  v.  Potts,  55  Ga.  420. 
Illinois.  —  Butler  v.  Huestis,  68  111.  594,  18 
Am.  Rep.  589. 

New  York.  —  Hillen  v.  Iselin,  144  N.  Y.  365, 
affirming  67  Hun  (N.  Y.)  444;  American  Bible 
Soc.  v.  Stark,  (Supm.  Ct.  Spec.  T.)  45  How. 
Pr.  (N.  Y.)  160. 

Ohio.  —  Knox  County  Com'rs  v.  Nichols,  14 
Ohio  St.  260. 

Pennsylvania.  —  Beggs's  Estate,  23  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  85;  Ingersoll's  Estate,  167 
Pa.  St.  536,  36  W.  N.  C.  (Pa.)  253. 

Tennessee.  —  Cruse  v.  McKee,  2  Head  (Tenn.) 
I,  73  Am.  Dec.  186. 

Compare  Myers  v.  Safe  Deposit,  etc.,  Co.,  73 
Md.  413. 

4.  Agassiz  v .  Squire,  18  Beav.  431;  Alexander 
v.  Alexander,  2  Ves.  640. 

When  a  power  is  exceeded  in  the  execution, 
in  order  to  reject  the  excess  and  let  the  ap- 
pointment stand,  the  court  must  see  distinctly 
what  the  person  executing  the  power  had  in 
view,  and  must  te  satisfied  that  if  he  had 
rightly  understood  the  extent  of  his  power,  he 
would  have  so  executed  it.  Hamilton  v. 
Royse,  2  Sch.  &  Lef.  315. 

Inseparable  Excessive  Condition.  —  D'Abbadie 
v.  Bizoin,  Ir.  R.  5  Eq.  205. 

Ke-execution  After  Invalid  Appointment.  — 
Farmer  v.  Martin,  2  Sim.  502,  29  Rev.  Rep. 

5.  Slark  v.  Dakyns,  L.  R.  10  Ch.  35;  Carr  v. 
Atkinson,  L.  R.  14  Eq.  397;  Williamson  v.  Far- 
well,  35  Ch.  D.  128;  Hitch  v.  Leworthy,  2  Hare 
200. 
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Fraudulent  Appointments. 


Appointment  to  Both  Objects  and  Strangers  to  Power.  —  In  case  of  a  power  to  appoint 
among  a  class,  an  appointment  of  part  of  the  property,  or  a  limited  interest 
in  the  whole  of  the  property,  to  objects  of  the  power,  and  the  remainder  to 
persons  not  objects  of  the  power,  will  be  sustained  so  far  as  the  appointment 
is  to  objects  of  the  power,  and  the  excess  will  be  declared  to  be  invalid.1 

Invalid  Condition,  Charges,  and  Limitations.  —  Similarly,  where  such  a  power  is 
exercised  in  favor  of  the  objects  of  the  power,  and  an  invalid  condition  is 
annexed  to  the  appointment,  the  condition  only  will  be  invalid.2 

11.  Fraudulent  Appointments  — a.  In  General.  — Where  the  Power  of  Appoint- 
ment Is  General  or  Absolute  without  limitation  as  to  the  appointees  selected,  the 
donee's  purpose  or  motive  in  the  exercise  of  the  power  is  immaterial  as  regards 
the  validity  of  his  action.3 

In  Case,  However,  of  a  Limited  Power  of  Appointment,  such  as  a  power  to  appoint 
among  a  particular  class,  the  selection  of  the  particular  appointee  or  the 
respective  shares  of  the  appointees  being  left  to  the  donee's  discretion,  the 
donee,  in  order  to  render  the  execution  valid,  must  act  with  good  faith  and 
sincerity  and  with  an  entire  and  single  view  to  the  real  purpose  and  intent  of 
the  power,  and  not  for  the  purpose  of  accomplishing  or  carrying  into  effect 
any  ulterior  purpose  or  object  beyond  such  purpose  and  intent;4  and  in  the 
application  of  this  rule  it  is  immaterial  whether  the  power  was  created  by 


1.  Appointment  Including  Objects  of  and 
Strangers  to  Power  —  England.  —  Rucker  v. 
Scholefield,  I  Hem.  &  M.  36,  9  Jur.  N.  S.  17; 
Adams  v.  Adams,  2  Cowp.  651;  Pitt  v.  Jack- 
son, 2  Bro.  C.  C.  51;  Smith  v.  Camelford,  2 
Ves.  Jr.  698;  In  re  Kerr,  4  Ch.  D.  600;  In  re 
Farncombe,  g  Ch.  D.  652;  Bristow  v.  Warde, 
2  Ves.  Jr.  336,  2  Rev.  Rep.  235;  Crompe  v. 
Barrow,  4  Ves.  Jr.  681,  4  Rev.  Rep.  318;  Line 
v.  Hall,  43  L.  J.  Ch.  107,  29  L.  T.  N.  S.  568,  22 
W.  R.  124;  Sadler  v,  Pratt,  5  Sim.  632;  In  re 
Jeaffreson,  L.  R.  2  Eq.  276,  12  Jur.  N.  S.  660; 
De  la  Hooke  v.  Hill,  4  Jur.  765;  Von  Brock- 
dorff  v.  Malcolm,  30  Ch.'D.  172. 

Massachusetts.  —  Loring  v.  Blake,  98  Mass. 
253- 

Tennessee.  —  Cruse  v.  McKee,  2  Head 
(Tenn.)  I,  73  Am.  Dec.  186. 

Virginia.  —  Hood  v.  Haden,  82  Va.  588. 

In  Case  of  an  Appointment  to  a  Person  Not  an 
Object  of  the  Power,  with  remainder  or  limita- 
tion over  to  an  object,  the  second  appointment 
is  not  accelerated,  but  fails  with  the  first. 
Reid  v.  Reid,  25  Beav.  469;  Routledge  v. 
Dorril,  2  Ves.  Jr.  357,  2  Rev.  Rep.  250.  See 
also  Barron  v.  Barron,  2  Jones  (Ir.)  226. 

2.  Invalid  Conditions  Annexed.  —  Alexander 
v.  Alexander,  2  Ves.  640;  Blacket  v.  Lamb,  14 
Beav.  482,  16  Jur.  142;  McDonald  v.  McDon- 
ald, L.  R.  2  H.  L.  Sc.  482;  In  re  Sonde,  2 
Smale  &  G.  416;  Watt  v.  Crevke,  3  Smale  & 
G.  362,  3  Jur.  N.  S.  56;  Hay  v.  Watkins.  2 
Con.  &  Law.  157,  3  Dr.  &  War.  339,  5  Ir.  Eq. 
273;  Palsgrave  v.  Atkinson,  1  Coll.  Ch.  Cas. 
190;  Stroud  v.  Norman,  Kay  313;  Rooke  v. 
Rooke,  2  Drew,  (t  Sm.  38;  Ready  v.  Kearsley, 
14  Mich.  215;  Ingersoll's  Estate,  36  W.  N.  C. 
(Pa.)  253,  affirming  15  Pa.  Co.  Ct.  19. 

Invalid  Limitation.  —  Where  a  power  of  ap- 
pointment by  will  is  exercised  in  favor  of  the 
objects  of  the  power  absolutely,  followed  by 
an  invalid  limitation,  the  exercise  in  favor  of 
such  objects  will  be  sustained,  and  they  will 
take  the  property  absolutely.  Harvey  v. 
Stracey,  1  Drew.  73,  16  Jur.  771;  Carver  v. 


Bowles,  2  Russ.  &  M.  301;  Blacket  v.  Lamb, 
14  Beav.  482;  Stephens  v.  Gadsden,  20  Beav. 
463;  Gerrard  v.  Butler,  20  Beav.  541;  Caul- 
field  v.  Maguire.  2  J.  &  La  T.  141,  8  Ir.  Eq. 
164;  Stockbridge  v.  Story,  19  W.  R.  1049; 
Churchill  v.  Churchill,  L.  R.  5  Eq.  44,  Wool- 
ridge  v.  Woolridge,  Johns.  Ch.  (Eng.)  63.  5 
Jur.  N.  S.  566;  In  re  Sonde,  2  Smale  &  G.  417; 
Kampf  v.  Jones,  2  Keen  756,  1  Jur.  8r4. 

If,  However,  the  Gift  in  the  First  Instance  Is 
Not  Clearly  Absolute,  but  is  so  coupled  with  the 
invalid  limitation  over  as  to  make  it  a  part  of 
the  gift,  it  will  not  be  considered  an  absolute 
gift,  but  the  property  to  the  extent  of  such 
limitation  will  be  considered  as  unappointed. 
Rucker  v.  Scholefield,  1  Hem.  &  M.  36,  9  Jur. 
N.  S.  17;  While  v.  White,  22  Ch.  D.  555;  King 
v.  King,  13  L.  R.  Ir.  531;  Reid  v.  Reid,  25 
Beav.  469. 

Invalid  Charges.  —  In  re  Jeaffreson,  L.  R.  2 
Eq.  276,  12  Jur.  N.  S.  660.  See  also  Cowx  v. 
Foster,  1  Johns.  &  H.  30,  6  Jur.  N.  S.  1051. 

3.  Hodgson  v.  Halford,  11  Ch.  D.  959  (con- 
trolling religious  belief  of  donee);  Krause  v. 
Klucken,  135  Mass.  482. 

An  appointment  by  will  under  a  general 
power,  coupled  with  a  covenant  not  to  revoke 
the  will,  is  not  fraudulent  exercise  of  the 
power.  Robinson  v.  Ommanney,  23  Ch.  D. 
285. 

4.  Fraud  on  Power.  —  Portland  v.  Topham, 
11  H.  L.  Cas.  32;  D'Abbidie  v.  Bizoin,  Ir.  R. 
5  Eq.  205;  Weir  v.  Chamley,  1  Ir.  Ch.  295; 
Birley  v.  Birley,  25  Beav.  307;  Pryor  v.  Pryor 
2  De  G.  J.  &  S.  210;  In  re  Huish,  L.  R.  10  Eq. 
5;  In  re  Crawshay,  43  Ch.  D.  615;  Scott  v. 
Davis,  4  Myl.  &  Cr.  87,  2  Jur.  1057.  See  also 
Gee  v.  Gurney,  2  Coll.  Ch.  Cas.  486,  10  Jur. 
367;  Harrison  v.  Randall,  9  Hare  397,  16 
Jur.  72. 

Confirmation  by  the  Legislature  may  validate 
the  exercise  of  or  an  agreement  not  to  exercise 
the  power  though  such  agreement  would  other- 
wise have  been  invalid  as  a  fraud  on  the  power. 
Thomson  v.  Norris,  20  N.  J.  Eq.  489. 
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another  person  or  reserved  by  the  donee  himself.1 

Agreement  Between  Appointees.  —  Where  appointments  are  made  to  several 
appointees,  and  the  appointment  to  one  is  invalid,  an  agreement  between  all 
the  appointees  that  the  bad  appointment  shall  not  be  disturbed  will  not 
render  invalid  the  other  appointments  which  were  otherwise  valid.2 

b.  Benefit  to  Donee.  —  An  appointment  by  the  donee  of  a  power  to 
appoint  among  a  class,  made  under  an  agreement  with  the  appointee  or  for 
the  object  of  pecuniarily  benefiting  the  donee,  is  invalid  as  a  fraud  upon  the 
power. 3 

Release  or  Agreement  Not  to  Execute  Power.  —  A  release  or  agreement  not  to  exe- 
cute by  the  donee  of  a  power  to  appoint  among  a  class,  in  consideration  of  a 
benefit  to  himself,  has  been  held  to  be  invalid  as  a  fraud  on  the  power  to  the 
same  extent  as  an  appointment  made  under  an  agreement  for  the  personal 
benefit  of  such  donee.4 

c.  Benefit  to  Stranger  to  Object  of  Power.  —  An  appointment 
made  under  an  agreement  for  a  pecuniary  benefit  to  a  person  not  an  object 
of  the  power,  and  therefore  in  whose  favor  an  appointment  could  not  have 
been  made,  is  invalid  as  a  fraud  upon  the  power.5  But  the  exercise  of  a 
power  of  appointment  in  favor  of  the  object  of  a  power,  upon  a  bargain  with 
him  to  make  a  settlement  in  favor  of  another  person  also  an  object  of  the 
power,  is  not  invalid  as  a  fraud  upon  the  power.6     So  the  execution  of 


1.  Portland  v.  Tophain,  n  K.  L.  Cas.  32. 
Pecuniary  Advantage  to  Donee  Not  Necessary. 

—  D'Abbadie  v.  Bizoin,  Ir.  R.  5  Eq.  205  (ob- 
je^t  to  compel  change  of  residence  of  ap- 
pointee). Compare  Hodgson  v.  Halford,  II 
Ch.  D.  959. 

Influencing  Marriage  of  Object  of  Power.  — 

Portland  v.  Topbam,  11  H.  L.  Cas.  32. 

2.  Harrison  v.  Randall,  9  Hare  409. 

3.  Benefit  to  Donee  — ■  England.  —  Daubeny  v. 
Cockburn,  1  Meriv.  644;  Langston  v.  Black- 
more,  Ambl.  289;  Rowley  v.  Rowley,  Kay  242; 
Cuninghame  v.  Anstruther,  L.  R  2  H.  L.  Sc. 
223;  Smith  v.  Camelford,  2  Ves.  Jr.  698;  Har- 
rison v.  Randall,  9  Hare  397;  Jackson  v. 
Jackson,  7  CI.  &  F.  977,  West  575;  Skelton  v. 
Flanagan,  14  Ir.  Ch.  484;  Pares  v.  Pares,  10  Jur. 
N.  S.  90;  Mackechnie  v.  Marjori banks,  39  L.  J. 
Ch.  604,  22  L.  T.  N.  S.  841;  Cooper  v.  Cooper, 
L.  R.  5  Ch.  203;  Warde  v.  Dickson,  5  Jur.  N. 
S.  698;  Humphry  v.  Olver,  5  Jur.  N.  S.  946; 
Askham  v.  Barker,  12  Beav.  499;  Eland  v. 
Baker,  29  Beav.  137,  7  Jur.  N.  S.  956. 

Kentucky.  —  Degman  v.  Degman,  98  Ky.  717. 
New  Jersey.  —  Thomson  v.  Norris,  20  N.J. 
Eq.  489. 

Ohio.  —  Shank  v.  Dewitt,  44  Ohio  St.  237. 

Tennessee.  —  Bostick  v.  Winton,  1  Sneed 
(Tenn.)  525;  Cruse  v.  McKee,  2  Head  (Tenn.) 
1  73  Am.  Dec.  186. 

See  also  Howell  v.  Tyler,  91  N.  Car.  207. 

Loan  to  Donee.  —  If  the  donee  of  a  power  ap- 
points to  one  of  the  objects  of  the  power  under 
an  understanding  that  the  latter  is  to  lend  the 
=  um  to  the  former,  the  appointment  is  bad. 
Arnold  p.  Hardwick   7  Sim.  343. 

Appointee  Joining  in  Mortgage  with  Donee  to 
Secure  Debt  of  Latter.  —  Palmer  v.  Wheeler.  2 
Ball  &  B.  29.  12  Rev.  Rep.  60. 

Money  Paid  to  Donee.  —  Shank  v.  Dewitt,  44 
Ohio  St.  237. 

Appointment  in  Satisfaction  of  Debt.  —  An  ap- 
nintment  to  one  of  several  objects  of  a  power 
i  payment  of  a  debt  due  to  her  from  the  ap- 
22  C.  of  L. — 73  1 


pointer  has  been  held  to  be  void.  Reid  v. 
Reid,  25  Beav.  469. 

Deducting  Debt  Due  from  Appointee  to  Donee. 
—  Hewitt  v.  Dacte.  2  Keen  622. 

Agreement  by  Appointee  to  Apply  Part  of  Prop- 
erty to  Pay  Donee's  Debts.  —  Lane  v.  Page, 
Ambl.  233;  Aleyn  v.  Belchier,  1  Eden  132; 
Farmer  v.  Mailin,  2  Sim.  502;  Degman  v.  Dei^ 
man,  98  Ky.  717.  See  also  Clinton  v.  Seymour , 
4  Ves.  Jr.  440.  Compare  Baldwin  v.  Roche,  5 
Ir.  Eq.  no. 

Appointment  by  Will  on  Condition  of  Surrender 
of  Interests  by  Appointee  Whereby  Estate  of  Tes- 
tator Increased. —  In  re  Perkins,  (1893)  1  Ch. 
283. 

4.  Thomson  v.  Norris,  20  N.  J.  Eq.  489. 

5.  Benefit  to  Stranger  to  Power  —  England.  — 
In  re  Marsden,  4  Drew.  504,  5  Jur.  N.  S.  590; 
Lee  v.  Fernie,  1  Beav.  483;  Agassiz  v.  Squire, 
18  Beav.  431;  Whelan  v.  Palmer,  39  Ch.  D. 
648;  Viant  v.  Cooper,  76  L.  T.  N.  S.  768;  /;/  re 
Perkins,  (1893)  1  Ch.  283;  Alexander  v.  Alex- 
ander, 2  Ves.  640;  Langston  v.  Blackmore, 
Ambl.  289;  Daubeny  v.  Cockburn,  1  Meriv. 
626,  m  Rev.  Rep.  174;  Carver  v.  Richards,  1 
De  G.*F.  &  J.  548;  Pryor  v.  Pryor,  2  De  G.  J. 
&  S.  205;  Salmon  v.  Gibbs,  3  De  G.  &  Sm.  343; 
Tucker  v.  Tucker,  M'Clel  424;  Danirl  v.  Ark- 
wright,  2  Hem.  &  M .  95  ;  Palmer  v.  Wheeler,  2 
Ball  &  B.  18,  12  Rev.  Rep.  60;  re  Kirvvan, 
25  Ch.  D.  373;  Ranking  z.  Barnes,  10  Jur.  N. 
S.  463;  Wade  v.  Hopkinson,  19  Beav.  613. 
See  also  Jebb  v.  Tugwell,  7  De  G.  M.  &  G.  663, 
20  Beav.  97. 

Kentucky.  —  Degman  v.  Degman,  98  Ky.  717. 

Positive  Agreement  Unnecessary.  —  To  invali- 
date the  appointment  as  a  fraud  on  the  power, 
a  positive  agreement  with  the  appointee  for  a 
benefit  to  a  stranger  to  the  power  is  unneces- 
sary; an  understanding  or  expectation  to  such 
effect  is  sufficient.  Salmon  v.  Gibbs,  3  De  G. 
&  Sm.  343,  13  Jur.  355 ;  In  re  Marsden,  4  Drew. 
594.  5  Jur.  N.  S.  590. 

6.  Pryor  v.  Pryor,  2  De  G.  J.  &  S.  205. 
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a  power  in  favor  of  a  stranger  which  was  confirmed  by  the  only  object  of  the 
power  has  been  sustained.1  And  the  fact  that  an  object  of  the  power  has 
settled  for  the  benefit  of  strangers  to  the  power  whatever  may  be  appointed 
to  him  does  not  render  a  subsequent  appointment  to  him  a  fraud  upon  the 
power.2  Similarly,  an  appointment  to  strangers  to  the  power  by  the  direc- 
tion of  one  of  the  objects  of  the  power  has  been  sustained  as  in  effect  an 
appointment  to  and  settlement  by  the  latter.3 

d.  Indirect  Benefit  Not  Causing  Exercise  of  Power. — The  fact 
that  the  donee  or  a  third  person  may  indirectly  be  benefited  through  the 
exercise  of  the  power  will  not  render  the  appointment  invalid  as  a  fraud  upon 
the  power  where  the  accrual  of  such  indirect  benefit  is  not  a  cause  operating 
upon  and  inducing  the  donee  to  exercise  the  power,  and  the  power  would 
have  been  so  exercised  irrespectively  of  such  indirect  benefit.4 

e.  Appointment  to  Dying  or  Infant  Child.  —  Where  a  father,  with 
power  to  appoint  to  his  children,  appointed  to  a  child  who  was  dying,  on  the 
death  of  the  child  the  appointment  was  held  to  be  invalid  as  a  fraud  on  the 
power,  on  the  ground  that  the  power  was  executed  not  with  any  intention  of 
benefiting  the  appointee,  but  to  secure  to  the  donee  as  next  of  kin  or  heir  of 
the  appointee  the  benefit  that  might  result  from  the  appointment.5  But  the 
mere  fact  that  the  appointment  is  made  to  a  child  of  immature  years  will  not 
render  it  invalid  for  the  reason  that  the  donee  might  benefit  thereby  through 
the  child's  death.0 

/.  Good  Faith  of  Appointee.  —  The  fact  that  the  appointee  is  not  a 
party  to  the  fraud  upon  the  power  will  not  affect  the  invalidity  of  the  exercise 
of  the  power.7 

g.  Effect  of  Subsequent  Transactions.  —  Where  the  exercise  of  the 
power  is  in  its  inception  valid  and  does  not  involve  any  fraud  upon  the  power, 
the  fact  that  it  is  subsequently  made  the  basis  of  a  transaction  which  would 
have  rendered  it  a  fraud  upon  the  power  does  not  invalidate  it.s 

Proof  of  Fraud  on  Power.  —  The  burden  of  proving  a  fraud  upon 
the  power  is,  of  course,  upon  the  persons  attacking  the  appointment  as 
invalid,9  and  the  evidence  must  clearly  show  the  existence  of  such  fraud.10 

1.  Weight  v.  Goff,  22  Beav.  207,  2  Jur.  N.  S.  332;  In  re  De  Hoghlon,  (1896)  2  Ch.  385:  Dom- 
481.  See  also  Goldsmid  v.  Goldsmid,  2  Hare  ville  v.  Lamb,  9  Flare  Appendix  lv.;  Beere  v. 
187,  7  Jur.  11.  Hoffmister,  23  Beav.  101,  3  Jur.  N.  S.  78. 

2.  Daniel  v.  Arkwright,  2  Hem.  &  M.  95,  10  7.  Good  Faith  of  Appointee.  —  In  re  Perkins, 
Jur.  N.  S.  765;  Limbard  v.  Grote,  1  Myl.  &  K.i.  (1893)  1  Ch.  283;  Wellesley  v.  Mornington,  2 

3.  Goldsmid  v.  Goldsmid,  2  Hare  187,  7  Jur.  Kay  &  J.  143;  In  re  Marsden,  4  Drew.  594.  5 
11;  White  v.  St.  Barbe,  1  Ves.  &  B.  399,  12  Jur.  N.  S.  590,  the  last  case  holding  an  ap- 
Rev.  Rep.  246;  Re  Gosset,  19  Beav.  529;  pointment  to  be  void  where  A,  having  a  power 
Thom pson  z>.  Simpson,  1  Dr.  &  War.  459;  Fitz-  to  appoint  among  her  children,  appointed 
roy  v.  Richmond,  27  Beav.  190,  5  Jur.  N.  S.  the  whole  to  one  daughter,  in  order  that  the 
971.    See  also  Irwin  v.  Irwin,  10  Ir.  Ch.  29.  daughter  should  aid  her  father,  though  the 

4.  Indirect  Benefit.  —  Cockroft  v.  Sutcliffe,  2  daughter  was  not  informed  of  her  mother's 
Jur.  N.  S.  323;  Pickles  v.  Pickles,  7  Jur.  N.  S.  intention. 

1065;  In  re  De  Hoghton,  ( 1S96)  2  Ch.  385;  8.  Subsequent  Transactions. —  Pares  Pares, 

Cooper  v.  Cooper,  L.  R.  5  Ch.  203:  In  re  10  Jur.  N.  S.  90;  Pryor  v.  Pryor,  2  De  G.  J.  & 

Turner,  28  Ch.  D.  205 ;  In  re  Huish,  L.  R.  10  Eq.  S.  205.    See  also  Beddoes  v.  Pugh,  26  Beav. 

5;  Roach  v.  Trood,  3  Ch.  D.  429;  Conolly  v.  407. 

M'Dermott,  Beatty  601;  Shirley  v.  Fisher,  17  9.  Burden  of  Proof. —  Askham  v.  Barker,  17 

L.  T.  N.  S.  109;  Butcher  r/.  Jackson,  14  Sim.  Beav.  37;  Campbell  v.  Home,  1  Y.  &  C.  Ch. 

444;  Fearon  v.  Desprisay,  14  Beav.  635;  Ask-  664;  Budingion  v.  Munson,  33  Conn.  488. 

ham  v.  Barker,  17  Beav.  37;  Wright  v.  Goff,  Change  of  Purpose.  —  Where  the  evidence  es- 

22  Beav.  207;  Fitzroy  v.  Richmond,  27  Beav.  tablishes  that  it  was  at  one  time  intended  by 

190;    Langston    v.    Blackmore,    Ambl.    289;  the  appointor  that  an  appointment  should  be 

Cooper  v.  Cooper,  L.  R.  8  Eq.  312.  exercised  for  his  own  benefit,  the  burden  of 

6.  Appointment  to  Dying  Child.  —  Wellesley  proving  that  such  intention  was  subsequently 

v.  Mornington,  2  Kay  &  J.   143.    See  also  abandoned  lies  on  the  appointee.  Humphry 

Hinchinbroke  v.  Seymour,  1  Bro.  C.  C.  395;  v.  Olver,  5  Jur.  N.  S.  946. 

Carroll  v.  Graham,  ri  Jur.  N.  S.  1012.  10.  Clear  Proof  of  Fraud  Required. — M 'Queen 

6.  Appointment  to  Infants.  —  Butcher  v.  Jack-  v.  Farquhar,  11  Ves.  Ir.  467,  8  Rev.  Rep.  212. 

son,  14  Sim.  444;  Henty  v.  Wrey,  21  Ch.  D.  Thus,  Strong  Suspicion  that  an  appointment 
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Parol  evidence  is  admissible  to  show  the  purpose  of  the  appointment  when 
attacked  as  a  fraud  upon  the  power.1 

i.  Rights  of  Purchaser  from  Appointee.  • —  A  purchaser,  though  for 
a  valuable  consideration,  from  the  appointee,  will  not  be  protected  where  he 
had  knowledge  of  fraud  upon  the  power  in  the  execution  of  the  appointment.2 
It  is  otherwise,  however,  in  case  of  purchasers  for  value  without  notice  of 
the  fraud.3 

j.  Liability  of  Trustees. — Where  the  trustees  of  a  fund  which  is  sub- 
ject to  a  power  of  appointment  part  with  the  fund  on  request  of  the  appointee, 
with  knowledge  that  the  appointment  is  a  fraud  upon  the  power,  they  are 
personally  liable  to  replace  the  fund.4 

k  Confirmation  by  Objects  of  Power. — Where  the  objects  of  a  power 
expressly  confirm  an  appointment  made  under  circumstances  which  rendered 
it  invalid  as  a  fraud  on  the  power,  they  should  not  afterwards  be  permitted 
to  attack  its  validity.5 

/.  Reappointments.  —  Where  the  donee,  after  making  an  appointment 
which  is  invalid  as  a  fraud  upon  the  power,  reappoints  the  property  free  from 
such  fraud,  though  to  the  same  appointees,  the  second  appointment  will  be 
sustained.6  Similarly,  where  a  partial  exercise  of  the  power  of  appointment 
is  invalid  as  a  fraud  on  the  power,  such  invalidity  will  not  necessarily  invali- 
date a  subsequent  exercise  of  the  power  as  to  the  balance  of  the  property.7 

m.  Severance  of  Part  Affected  by  Fraud.— Where  the  execution 
of  a  power  is  in  part  invalid  as  a  fraud  upon  the  power,  it  will  not  necessarily 
render  the  entire  execution  invalid,  but  the  part  affected  by  the  fraud  may  be 
in  equity  severed  from  the  balance,  and  the  latter  sustained;8  but  if  the 
fraud  upon  the  power  is  inseparably  connected  with  the  whole  execution  of 
the  power,  the  execution  will  fail  in  toto.9 

IX.  Power  to  Sell  or  Mortgage  —  1.  Scope  of  Section.  —  The  power  of  an 
executor  to  mortgage  or  sell  the  real  estate  of  the  testator  has  been  hereto- 
fore treated ;  10  and  the  power  of  a  trustee  to  mortgage  or  sell  the  trust  prop- 
erty will  be  hereafter  treated  in  its  appropriate  place.11  A  power  to  sell  or 
mortgage  the  reversion  or  remainder  has  frequently  been  conferred  upon  the 
owner  of  a  life  estate  or  other  limited  estate  in  property,  and  this  power  is  a 
matter  properly  to  be  treated  in  this  title. 

by  a  father  to  his  son  was  for  the  benefit  of  the  aside,  a  second  appointment  to  the  same  ap- 
father,  and  a  fraud  upon  the  power,  is  not  pointee  can  be  sustained  only  by  clear  proof 
sufficient  to  avoid  the  transaction  Hamilton  on  the  part  of  the  latter  that  the  second  ap- 
v.  Kirwan.  2  J.  &  La  T.  393,  8  Ir.  Eq.  178.  pointment  is  perfectly  free  from    the  taint 

1.  Parol  Evidence.  —  Portland  v.  Topham,  11  which  attached  to  the  first.  Topham  v.  Port- 
H.  L.  Cas.  32.  land,  L.  R.  5  Ch.  40. 

2.  Purchasers.  —  Hall  v.  Montague,  8  L.  J.  7.  Rowley  v.  Rowley,  Kay  242,  18  Jur.  306. 
Ch.  167;  Palmer  v.  Wheeler,  2  Ball  &  B.  30,      See  also  Askham  v.  Barker,  12  Beav.  499. 

12  Rev.  Rep.  60;  Warde  v.  Dickson,  5  Jur.  N.  8.  Severance  of  Part  Affected  by  Fraud.  — 
S.  698,  28  L.  J.  Ch.  315,  7  VV.  R.  148;  Thomp-  Hewitt  v.  Dacre,  2  Keen  622,  2  Jur.  836; 
son  v.  Simpson,  2  J.  &  La.  T.  110,  1  Dr.  &  Ranking  v.  Barnes,  10  Jur.  N.  S.  463;  Harri- 
War.  459,  8  lr.  Eq.  55.  son  o.  Randall,  9  Hare  397,  16  Jur.  72;  Top- 

3.  Green  v.  Pulsford,  2  Beav.  70;  Hamilton  ham  v.  Portland,  1  De  G.  J.  &  S.  570;  Viant  v. 
v.  Kirwan,  2  J.  &  La  T.  293.  See  also  Bostick  Cooper,  76  L.  T.  N.  S.  768;  New  v.  Potts,  55 
v.  Winton,  1  Sneed  (Tenn.)  525.  Ga.  420. 

4.  Liability  of  Trustees.  —  Mackechnie  v.  Thus,  if  a  power  of  settling  jointure  be  exei- 
Marjoribanks,  39  L.  J.  Ch.  604,  22  L.  T.  N.  S.  cised  on  a  corrupt  bargain  or  some  benefit  to 
841  See  also  Harrison  v.  Randall,  9  Hare  be  given  to  the  husband,  the  fraud  being  only 
397,  16  Jur.  72;  King  v.  King.  1  De  G.  &  J.  663.      upon  the  donor  of  the  power,  the  court  may 

5.  Confirmation  by  Objects  of  Power.  —  Preston  sever  the  appointment  and  hold  it  to  be  good 
v.  Preston,  21  L.  T.  N.  S.  346;  Skelton  v.  Flana-  so  far  as  it  is  for  the  benefit  of  the  jointress, 
gan,  Ir.  R.  1  Eq.  362.  Compare  Wade  v.  Cox,  and  bad  as  to  the  rest.  Rowley  v.  Rowley, 
4  L.  J.  Ch  105.  Kay  242;  Aleyn  v.  Belchier,  1  Eden  132. 

6.  Reappointments.  —  Pares  v.  Pares,  10  Jur.  9.  Agassiz  v.  Squire,  18  Beav.  431;  Farmer 
N.  S.  90;  Daubeny  v.  Cockburn,  1  Meriv.644;      v.  Martin,  2  Sim.  502. 

Carver  v.  Richards,  1  De  G.  F.  &  J.  548,  27  10.  See  the  title  Executors  and  Administra- 
Beav.  496,  6  Jur.  N.  S.  410.  tors,  vol.  11,  pp.  1040  et  seq.,  1059  et  seq. 

When  such  an  appointment  has  been  set        11.  See  the  title  Trusts  and  Trustees. 
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2.  Creation  of  Power.  —  The  question  whether  a  power  of  sale  or  mortgage 
over  the  reversion  is  given  to  the  owner  of  a  life  or  other  limited  estate 
depends,  of  course,  solely  upon  the  construction  of  the  instrument  under 
which  the  power  is  claimed.1 

3.  Extent  of  Power.  — -The  extent  of  the  power  is  likewise  dependent  upon 
the  terms  of  the  instrument  creatine  it.3 

Power  to  "Sell"  does  not  confer  or  include  power  to  barter  or  exchange  the 
subject-matter  of  the  power.3  So  a  power  to  "  sell  "  has  been  held  not  to 
include  power  to  make  a  voluntary  conveyance  without  consideration.4 
Similarly,  a  power  to  sell  conferred  upon  a  life  tenant  does  not  authorize  a 
mortgage.5  Where  the  life  tenant  has  a  power  to  sell  and  appropriate  the 
proceeds,  he  may  convey  to  a  creditor  in  satisfaction  of  his  indebtedness.6 

A  Power  to  "Sell  and  Convey"  or  to  "  dispose  of  "  the  property  in  which  the 
donee  has  a  life  estate  has  been  held  to'  include  a  power  to  mortgage.7 

Contingent  Powers  of  Sale.  —  Where  the  power  of  sale  conferred  upon  a  life 
tenant  is  dependent  upon  a  contingency,  it  can,  of  course,  be  exercised  only 
upon  the  happening  of  the  contingency.8  Thus,  under  a  power  to  sell  in 
fee  simple  and  use  the  proceeds  for  maintenance  and  support  in  case  of  need, 
the  life  tenant  does  not  take  an  absolute  power  of  sale  at  his  will  and  pleasure, 
but  has  merely  a  power  of  sale  dependent  upon  the  contingency  that  he 
should  be  in  need,9  and  a  purchaser  from  him  is  bound  to  ascertain  whether 
the  contingency  authorizing  the  sale  has  happened.10 

Estate  Conveyable  under  Power.  —  The  rule  seems  to  be  settled  that  where  a 
power  of  disposal  accompanies  a  bequest  or  devise  or  conveyance  of  a  life 
estate  in  property,  the  power  of  disposal  is  only  coextensive  with  the  estate 
given,11  unless  there  are  other  words  indicating  that  a  larger  power  was 
intended,  and  where  such  intention  appears  the  power  should  be  construed  to 
authorize  a  disposal  of  the  fee  simple.12 

Y.  266,  affirming  51  Hun  (N.  Y.)  386;  Shields 
i'.  Netherland,  5  Lea  (Tenn.)  193. 

7.  "Sell  and  Convey,"  Etc.  —  Kent  v.  Morri- 
son, 153  Mass.  137,  25  Am.  St.  Rep.  616;  Stei- 
fel  71.  Clark.  9  Baxt.  (Tenn.)  466,  Jackson  v. 
Everett,  (Tenn.  1894)  58  S.  W.  Rep.  340.  See 
also  Watson  v.  James,  15  La.  Ann.  386;  Leg- 
gelt  v.  Firih,  53  Hun  (N.  Y.)  152. 

8.  Power  of  Sale  Dependent  on  Removal  of  Life 
Tenant.  —  Harp  v.  VVallin,  93  Ga.  811;  Dean  v. 
Lowenstein,  3  Ohio  Cir.  Dec.  597.6  Ohio  Cir.Ct. 
587.     Compare  Doran  v.  Piper,  164  Pa.  St.  430. 

9.  Power  of  Sale  for  Necessary  Maintenance.  — 
Williamson  v.  Berry,  8  How.  (U.S.)  495;  Hull 
v.  Culver,  34  Conn.  403;  Fleming  v.  Meills, 
1S2  111.  464;  Warren  v.  Webb,  68  Me.  133; 
Larned  v.  Bridge,  17  Pick.  (Mass.)  339;  Stevens 
v.  Winship,  1  Pick.  (Mass.)  318,  1  Am.  Dec. 
178;  Scheidt  v.  Crecelius,  94  Mo.  322,  4  Am. 
St.  Rep.  3S4.  See  also  Rose  v.  Hatch,  55 
Hun  (N.  Y.)  457.  Compare  Griffin  v.  Griffin, 
141  111.  373. 

Power  to  Sell  Where  Conducive  to  Donee's 
"Comfort."  —  Stocker  v.  Foster,  17S  Mass.  591. 

10.  Stevens  v.  Winship,  1  Pick.  (Mass.)  318, 
11  Am.  Dec.  178;  Price  v.  Bassett,  168  Mass. 
598.  Compare  Paxton  r.  Bond,  (Ky.  1891)  15 
S.  W.  Rep.  875. 

11.  Estate  Conveyable.  —  Brant  v.  Virginia 
Coal,  etc.,  Co.,  93  U.  S.  326;  Henderson  v. 
Blackburn,  104  111.  227,  44  Am.  Rep.  780; 
Miller  -j.  Potterfield,  86  Va.  876.  19  Am.  St. 
Rep.  919.  See  also  Blanchard  v.  Blanchard, 
1  Allen  (Mass.)  223. 

12.  Connecticut.  —  Security  Co. '  ».  Pratt,  65 
Conn.  161:  Bouton  v.  Doty,  69  Conn.  531. 


1.  Instrument  Construed  to  Create  Power  of  Sale. 

—  Cox  v.  Cox,  1  Kay  &  J.  251;  Pratt  v.  Church, 
4  Beav.  177,  note;  Wood  v.  Richardson,  4 
Beav.  174,  5  Jur.  623;  Fritsch  v.  Klausing, 
(Ky.  1890)  13  S.  W.  R;p.  241. 

Same  —  Power  in  Life  Tenant  to  Mortgage  in 
Fee  Simple.  —  Warner  v.  Connecticut  Mut.  L. 
Ins  Co.,  109  U.  S.  357. 

2.  General  Extent  of  Power.  —  Warner  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  109  U.  S.  357;  Powell 
v.  Powell,  5  Bush  (Ky.)  619,  96  Am.  Dec.  372; 
Fritsch  v.  Klausing,  (Ky.  1890)  13  S.  W.  Rep. 
241;  Trimble  v.  Lebus,  94  Ky.  304;  Wilson  v. 
Bell,  17  Minn.  61;  Yates  v.  Clark,  56  Miss. 
212;  Devereux  v.  Dunn,  2  Ired.  Eq.  (37  N. 
Car.)  206;  Adams  v.  Mauermann,  90  Tex.  438. 

3.  "Sell."  — Woodward  v.  Jewell,  140  U.  S. 
247;  Hirschmau  v.  Btashears,  79  Ky.  25S. 

As  to  Powers  Authorizing  or  Not  Authorizing 
Exchange,  see  further  the  title  Exchange  of 
Property,  vol.  11.  p.  570. 

4.  Stocker  v.  Foster,  178  Mass.  591;  Garland 
v.  Smith,  164  Mo.  1.  See  also  Ex  p.  Custer, 
17  Wash.  L.  Rep.  173;  Harty  v.  Doyle,  49  Hun 
(N.  Y.)  410;  Taylor  v.  Haskell,  178  Pa.  St.  106. 
Conipire  Nevin  v.  Gillespie,  56  Md.  320. 

5.  Hoyt  v.  Jaques,  129  Mass.  286;  Price  v. 
Courtney,  87  Mo.  387;  Bloomer  v.  Waldron,  3 
Hill  (N.  Y.)  361;  Helfferich  v.  Hclfferich,  n 
Ohio  Dec.  (Reprint)  234,  25  Cine.  L.  Bui.  313, 
11  Ohio  Dec.  (Reprint)  303,  26  Cine.  L.  Bui.  83; 
Sires  v.  Sires,  43  S.  Car.  266.  See  also  Stokes 
v.  Payne,  58  Miss.  614,  38  Am.  Rep.  340; 
Kinney  v.  Mathews,  69  Mo.  520.  Compare 
Harbison  v.  lames,  90  Mn.  411. 

(5.  Brown  v.  Farmers'  L.  &  T.  Co.,  117  N. 
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Giving  Receipts  for  Purchase  Money. — Where  merely  a  power  of  sale  over  the 
fee  simple  was  given  to  a  tenant  for  life,  but  without  express  power  of  giving 
receipts  for  the  purchase  money,  the  power  to  give  such  receipts  has  been 
held  not  to  exist.1  On  the  other  hand,  such  power  has  been  held  to  include 
the  power  to  receipt  for  the  purchase  money;  2  and  where  the  donee  of  the 
pjwer  has  the  power  to  receive  and  receipt  for  the  purchase  money,  the  pur- 
chaser is  not  required  to  see  that  the  purchase  money  is  applied  to  the 
purpose  for  which  the  sale  was  authorized.3 

Interest  in  Purchase  Money.  —  Where  real  estate  was  given  by  will  to  a  devisee 
for  life,  with  absolute  power  of  sale  over  the  fee,  it  has  been  held  that  in  case 
of  a  sale  the  life  tenant  would  take  only  a  life  interest  in  the  purchase  money  ;  4 
but,  of  course,  the  power  may  give  to  the  life  tenant  the  absolute  interest  in 
such  proceeds. 5 

X.  POWER  TO  LEASE  —  1.  Scope  of  Section.  —  The  powers  of  executors  to 
lease  the  real  estate  of  the  testator,  and  of  trustees  to  lease  the  realty  of  the 
trust,  are  treated  under  other  titles  in  this  work.e  The  power  frequently 
given  to  life  tenants  or  owners  of  other  limited  estates  to  grant  leases  which 
will  be  binding  upon  the  reversioner  or  remainderman  properly  requires 
treatment  under  this  title.7 

2.  Creation  of  Power.  —  A  life  tenant  or  owner  of  other  limited  estate  has 
no  power,  unless  expressly  or  impliedly  granted,  to  execute  a  lease  which  will 
be  binding  upon  the  remainderman  or  reversioner;8  but  such  power  may,  of 
course,  be  expressly  conferred  upon  him,9  and  where  conferred,  the  instru- 
ment should  receive  a  favorable  construction  in  support  of  the  power.10 

3.  Extent  of  Power  —  What  May  Be  Demised.  —  The  question  what  may  be 
demised  under  the  power  to  lease  depends,  of  course,  upon  the  terms  of  the 
instrument  creating  the  power.11 

To  Whom  Lease  May  Be  Granted.  —  Unless  the  power  is  expressly  restricted,  the 

Illinois.  —  Crozier  v.  Hoyt,  97. III.  23;  Hen-  5.  Dunn  v.  Shannon,  (Ky.  1899)  51  S.  W. 

derson   v.   Blackburn,   104  111.  227,  44  Am.  Rep.  14,  21  Ky.  L.  Rep.  138. 

Rep.  780;  Kaufman  v.  Breckinridge,  117  111.  6.  See  the  titles  Executors  and  Adminis- 

305.  trators,    vol.    11,    p.    1057;    Trusts  and 

Indiana.  —  Clark  v.  Middles  worth,  82  Ind.  Trustees. 

240;  Downie  v.  Buennagel,  94  Ind.  228;  South  7.  The  Right  of  a  Married  Woman  to  execute 

:'.  Souih,  91  Ind.  221,  46  Am.  Rep.  591;  Mc-  a  lease  under  a  power  conferred  on  her  is 

Millan      Deering,  139  Ind.  70.  governed  by  general  principles  hereinbefore 

Kentucky.  —  Fritsch  v.  Klausing.  (Ky.  1S90)  discussed.    See  supra,  this  title,  General  Exe- 

13  S.  W.  Rep.  241,  11  Ky.  L.  Rep.  7S8;  Fink  v.  cution  of  Powers  —  Bv  Whom  Powers  May  Be 

Leisman.  (Ky.  1896)  38  S.  W.  Rep.  6,  18  Ky.  Executed  —  Married  Women. 

L.  Rep.  710.  8.  Power   to   Lease.  —  Roe  v.  Grantham,  3 

Massachusetts.  —  Hoxie  v.  Finney,  147  Mass.  Burr.  1259;  Chetwynd  v.  Keightley,  19  C.  B. 

616.  N.  S.  606,  115  E.  C.  L.  606,  11  Jur.  N.  S.  1002, 

Missouri.  —  Boyer    v.   Allen,   76   Mo.  498;  affirmed  on  appeal  12  Jur.  N.  §.999:  Dean  v. 

Gaven  r.  Allen,  100  Mo.  293.  Adler,    30   Md.   147;    Taussig   v.   Reel,  134 

New  York.  —  Philips  v.  New  York  El.  R.  Mo.  530. 

C).,  14  N.  Y.  App.  Div.  595.  9.  Vivian  v.  Jegon,  L.  R  3  H.  L.  285. 

Ohio.  —  Bishop  v.  Remple,  11  Ohio  St.  277.  10.  Right  v.  Thomas,  3  Burr.  1441,  1  W.  Bl. 

Pennsylvania.  —  Hinkle  v.   Rehm,    16    Pa.  446. 

Super.  Ct.  470.  11.  What  May  Be  Demised.  —  Goodtitle  v. 

Tennessee.  —  Shields   v.    Netherland.  5  Lea  Funucan,  2  Dougl.  565;  Dayrell  v.  Hoare,  12 

(Tenn  )  193.  Ad.  &  El.  356,  40  E.  C.  L.  67;  Pomery  v. 

1.  Cox  v.  Cox,  1  Kay  &  J.  251.  Partington,  3  T.  R.  665;  Doe  v.  Williams, 

2.  Breedon  v.  Breedon,  1  Russ.  &  M.  413.  11  Q.  B.  688,  63  E.  C.  L.  688,  12  Jur.  455;  Doe 

3.  Woodward  v.  Jewell,  140  U.  S.  247;  Cro-  v.  Stephens,  6  Q.  B.  208,  51  E.  C.  L.  208;  Doe 
zier  v.  Hoyt,  97  111.  23;  Carroll  v.  Shea,  149  v.  Lock,  4  N.  <X  M.  807,  30  E.  C.  L.  406,  2 
Mass.  317;  Law  Guarantee,  etc.,  Co.  v.  Jones.  Ad.  &  El.  705,  29  E.  C.  L.  181. 

103  Tenn.  245;  Young  v.  Mutual  L.  Ins.  Co.,  "Usually  So  Leased."  —  Under  a  power  to  a 

101  Tenn.  311.  life  tenant  to  grant  leases  of  the  lands  "  usually 

4.  Breedon  v.  Breedon,  1  Russ.  &  M.  413;  so  leased,"  the  life  tenant  may  demise  by  the 
Matter  of  Blauvelt,  60  Hun  (N.  Y.)  394;  same  lease  lands  which  were  usually  leased 
Helfferich  v.  Helfferich,  11  Ohio  Dec.  (Reprint)  separately.  Doe  v.  Stephens,  6  Q.  B  208,  51 
303,  26  Cine.  L.  Bui.  83.  25  Cine.  L.  Bui.  313,  E.  C.  L.  208;  Doe  v.  Williams,  it  Q.  B.  688.  63 
11  Ohio  Dec.  (Reprint)  234.  E.  C.  L.  688. 
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donee  may  lease  to  whomsoever  he  chooses.1 

General  Provisions  of  Lease.  —  The  conditions  and  terms  of  the  lease  depend,  of 
course,  on  the  requirements  in  the  instrument  creating  the  power.2 

Rent.  —  The  lease  must  reserve  the  rent  as  required  by  the  instrument 
creating  the  power.3 

Re-entry.  —  Where  required  by  the  instrument  creating  the  power  to  lease, 
the  lease  must  reserve  a  power  of  re-entry  for  nonpayment  of  rent  4  or  breach 
of  other  provisions  or  covenants.5 

Term  Demisable. — The  donee  cannot,  of  course,  demise  for  a  longer  term 
than  authorized  by  the  power,6  and  where  the  power  is  to  grant  leases  in 
possession,  a  lease  in  reversion  is  unauthorized.7    If,  however,  the  power  to 


1.  Power  to  Mortgagor  to  Lease — Lease  to 
Trustee  for  Mortgagor  Sustained. —  Bevan  v. 
Habgood,  7  Jur.  N.  S.  41,  1  Johns.  &  H.  222. 

Lease  by  Feme  Covert  to  Husband  Not  Sustained. 

—  Doe  v.  Gilbert,  5  Q.  B.  423,  48  E.  C.  L.  423, 
8  Jur.  37. 

2.  See  the  noies  following. 

An  Unrestricted  Power  to  Lease  authorizes  a 
building  lease.    Re  James,  64  L.  J.  Ch.  686. 

Provision  Against  Waste.  —  Doe  v.  Stephens, 
6  Q.  B.  208,  51  E.  C.  L.  208,  8  Jur.  951;  Yel- 
lowly  v.  Gower,  11  Exch.  274;  Doe  v.  Ferraud, 
15  Jur.  1,061. 

Where  the  power  is  unlimited,  a  clause  per- 
mitting waste  does  not  invalidate  (he  lease. 
Muskerry  v.  Chinnery,  LI.  &  G.  /.  Sugd.  238. 
See  LI.  &  G.  t.  Plunk.  182,  568. 

A  Clause  of  Surrender  where  the  power  does 
not  expressly  warrant  such  a  clause  is  un- 
authorized. Muskerry  v.  Chinnery,  LI.  &  G. 
t.  Plunk.  201;  Ricketts  v.  Bell,  1  De  G.  &  Sm. 
335.  Compare  Edwards  v.  Millbank,  4  Drew. 
606. 

"  Usual  and  Reasonable  "  Covenants,  Conditions, 
Etc. —  Doe  v.  Stephens,  6  Q.  B.  20S,  51  E,  C. 
L.  208,  8  Jur.  951;  Doe  v.  Sandham,  1  T.  R. 
705;  Doe  v.  Williams,  11  Q.  B.  688,  63  E.  C. 
L.  688.  See  also  Doe  v.  Lock,  4  N.  &  M.  807, 
30  E.  C.  L.  406,  2  Ad.  &  El.  705,  29  E.  C.  L. 
181 ;  Donegal  v.  Greg,  13  Ir.  Eq.  12. 

3.  Rent  to  Be  Reserved.  —  Doe  v.  Rendle,  3 
M.  &  S.  99;  Doe  v.  Stephens,  6  Q  B.  208,  51 
E.  C.  L.  208,  8  Jur.  951;  In  re  Hallett,  52  L. 
J.  Ch.  804,  48  L.  T.  N.  S.  894;  Doe  v.  Cavan, 

5  T.  R.  567;  Doe  v.  Bettison,  12  East  305; 
Harnett  v.  Yeilding,  2  Sch.  &  Lef.  549;  Rut- 
land v.  Doe  (in  error),  12  M.  &  W.  355,  10  CI. 

6  F.  419;  Doe  v.  Ferrand.  15  Jur.  1061;  Doe 
v.  Wilson,  5  B.  &  Aid.  363,  7  E.  C.  L.  131; 
Doe  v.  Morse,  2  Cromp.  &  M.  247,  4  Tyrw. 
185;  Orby  v.  Mohun,  2  Vern.  531,  Prec.  Ch. 
257,  Gilb.  Eq.  45:  Roe  v.  Rawlings,  7  East  279, 
3  Smith  254;  Doe  v.  Grazebrook,  3  Gale  &  D. 
334,  4  Q.  B.  406,  45  E.  C.  L,  406,  7  Jur.  530; 
Doe  v.  Matthews.  2  N.  &  M.  264  5  B.  &  Ad. 
298,  27  E.  C.  L.  79. 

"Best"  Rent. —  Price  v.  Assheton,  1  Y.  &  C. 
Exch.  82;  Donegal  v.  Greg,  13  Ir.  Eq.  12;  Doe 
v.  Lloyd,  3  Esp.  78;  Doe  v.  Rogers,  2  N.  M. 
550,  5  B.  &  Ad.  755,  27  E.  C.  L.  175;  Doe  v. 
Radcliffe,  10  East  278;  Doe  v.  Creed,  4  M.  & 
S.  371;  Roe  v.  York,  6  East  86,  2  Smith  166; 
Doe  v.  Harvey,  2  Dowl.  &  R.  589,  16  E.  C.  L. 
109,  1  B.  &  C.  426,  8  E.  C.  L.  182;  Dyas  v. 
Cruise,  2  T.  &  La  T.  460,  8  Ir.  Eq.  407. 

"  Usual  Rent  "  —  Change  in  Time  of  Payment. 

—  A  power  to  lease  so  that  the  usual  rent  is 
reserved  or  made  payaDle  yearly  is  well  exe- 


cuted by  a  l3ase  reserving  the  usual  yearly 
rent,  but  making  it  payable  half-yearly.  Fryer 
v.  Coombs,  11  Ad.  &  El.  403,  39  E.  C.  L.  126, 
4  Per.  &  Dav.  120,  note. 

Provisions  Authorizing  Taking  of  Fines  and 
Forehand  Rent.  —  Sheehy  v.  Muskerry,  1  H.  L. 
Cas.  576,  7  CI.  &  F.  r;  Simpson  v.  Bathursi, 
L.  R.  5  Ch.  193;  Donegal  v.  Greg,  13  Ir.  Eq. 
12;  Lewis  v.  Swift,  1  Jones  (Ir.)  422;  Mosiyn 
v.  Lancaster,  23  Ch.  D.  583. 

Prohibition  Against  Fines  or  Forehand  Rent.  — 
Ward  v.  Hartpole,  3  Bliijh  470,  22  Rev.  Rep. 
61:  Booth  v.  A'Beckett.  1  Moo.  P.  C.  C.  N.  S. 
201. 

Where  the  Power  Requires  Reservation  of  Rent 
as  Incident  to  the  Reversion,  a  reservation  of 
rent  to  the  life  tenant,  his  heirs  and  assigns,  is 
unauthorized.  Yellowly  v.  Gower,  11  Exch. 
274.     Compare  Hotley  v.  Scot,  Lofft.  316. 

If  the  Power  to  Rent  Is  Unrestricted  as  to  the 
rent  lo  be  reserved,  a  lease  at  a  nominal  rent 
is  authorized.  Muskerry  v.  Chinnery,  LI.  & 
G.  t.  Sugd.  225. 

4.  Reservation  of  Right  of  Re-entry.  —  Doe  v. 
Lock,  4  N.  &  M.  807,  30  E.  C.  L.  406,  2  Ad.  & 
El.  705,  29  E.  C.  L.  181:  Coxe  v.  Day,  13  East 
118.  See  also  Tankerville  v.  Wingfield,  2  Brod. 

6  B.  498  note,  7  Price  343  note;  Doe  v.  Smith, 

7  Price  281,  3  Bligh  290,  2  Brod.  &  B.  474,  3 
Moo.  339. 

5.  Doe  v.  Burrough,  6  Q.  B.  229,  51  E.  C.  L. 
229.  8  lur.  954. 

6.  Term  Demisable.  —  Doe  v.  White,  2  Dowl. 
&  R.  716,  16  E.  C.  L.  119;  Doe  v.  Cavan,  5  T. 
R.  567;  Doe  v.  Halcombe,  7  T.  R.  713;  Atty.- 
Gen.  v.  Moses,  2  Madd.  294;  Boyland  v. 
Warner,  Hayes  &  J.  79;  Hackett  v.  Hobart,  1 
Jones  (Ir.)  288;  Jenner  v.  Morris,  7  Jur.  N.  S. 
385;  Commons  v.  Marshall,  6  Bro.  P.  C. 
(Toml.  ed.)  16S;  Montgomery  v.  Charteris,  5 
Dow.  293;  Roe  v.  Prideaux,  10  East  158;  Doe 
v.  Hiern,  5  M.  &  S.  40;  Clark  v.  Smith.  9  CI. 

6  F.  126;  Byrne  v.  Acton,  1  Bro.  P.  C.  (Toml. 
ed.)  186;  Edwards  v.  Millbank,  4  Drew.  606; 
Keating  v.  Keating,  LI.  &  G.  Sugd.  133; 
Clegg  v.  Rowland,  L.  R.  2  Eq.  160;  Collins 
v.  Foley.  63  Md.  158,  52  Am.  Rep.  505. 

7.  Doe  v.  Watton,  1  Cowp.  1S9;  Doe  v.  Cal- 
vert, 2  East  376;  Shaw  v.  Summers.  3  Moo. 
196;  Griff  en  v.  Ford,  1  Bosw.  (N.  Y.)  123.  See 
also  Taussig  v.  Reel,  134  Mo.  530.  Compare 
Pollard  v.  Greenvil,  Ch.  Cas.  (pt  i.)  10,  1  Ch. 
Rep.  185;  Dowell  v.  Dew,  1  Y.  &  C.  Ch.  345, 

7  lur.  117. 

Effect  of  Mortgage  on  Power  to  Lease  in  Posses- 
sion.—  Where  the  power  is  to  grant  leases  in 
possession,  the  execution  by  the  donee  of  a 
mortgage  upon  his  life  estate  does  not  ex- 
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Power  to  Lease. 


PO  WERS  —  PRA  CTICAL. 


Definitions. 


lease  is  not  restricted  to  leases  in  possession,  the  donee  may  grant  leases  to 
begin  in  futuro.x 

4.  Execution  of  Power. —  In  executing  the  power  to  lease,  all  conditions 
attached  to  the  execution  of  the  power  must  be  complied  with.2. 

An  Agreement  by  the  Donee  to  Grant  a  Lease  has  been  sustained  in  equity  as  a  valid 
execution  of  the  power,  and  as  binding  on  the  remainderman  or  reversioner.3 

5.  Lease  in  Excess  of  Power.  —  If  a  life  tenant  exceeds  his  power  in  leasing, 
the  lease  is  to  be  sustained  so  far  as  possible  out  of  the  life  tenant's  interest;  4 
and  though  at  law  a  lease  by  a  life  tenant  for  a  longer  term  than  authorized  by 
the  power  is  void  in  so  far  as  the  reversioner  is  concerned,5  it  should  be 
sustained  in  equity  for  the  term  which  could  have  been  demised  under  the 
power.6  But  a  court  of  equity  will  not,  as  against  the  reversioner,  reform  a 
lease  under  a  power  when  it  contains  covenants  not  warranted  by  the  power.* 

Acceptance  of  Rent  by  Reversioner.  —  Where  a  life  tenant  grants  a  lease  in  excess 
of  his  power,  the  mere  acceptance  by  the  reversioner  of  the  rent  reserved  does 
not  operate  as  a  confirmation  of  the  lease.8 


POWER  TO 
POWER  TO 

MERCE.  vol.  17,  p. 

PRACTICABLE 


REGULATE 
REGULATE 

34- 

-  PRACTICABLY. 


—  See  Regulate. 
COMMERCE.  —  See 


the  title  Interstate  Com- 


The  word  "  practicable  "  indicates  that 


which  may  be  done,  practiced,  or  accomplished  —  that  which  is  performable, 
feasible,  possible;  and  the  adverb  "practicably"  means  in  a  practicable  man- 
ner.9 Practicable  is  also  defined  as  admitting  of  use;  passable;  e.  g.,  a 
practicable  road.10 

PRACTICAL.  —  See  note  1 1. 


tinguish  or  suspend  his  power  to  lease.  Ren 
v.  Bulkeley,  r  Dougl.  292;  Simpson  v. 
Bathurst,  L.  R.  5  Ch.  193.  See  also  O'Fay  v. 
Burke,  8  Ir.  Ch.  225. 

1.  Sinclair  v.  Jackson.  8  Cow.  (N.  Y.)  543. 

2.  Conditions  to  Execution  of  Power.  —  Doe  v. 
Cavan.  5  T.  R.  567;  Doe  v.  Weller,  7  T.  R. 
•474;  Coxe  v.  Day,  13  East  118;  Goleborn  v. 
Alcock,  2  Sim.  552;  Doe  v.  Courtenay,  11  Q. 
B.  702,  63  E.  C.  L.  702,  12  Jur.  454;  Symons 
v.  Symons,  6  Madd.  207. 

3.  Agreement  to  Lease.  —  Moore  v.  Clench,  1 
Ch.  D.  447;  Davis  v.  Harford.  22  Ch.  D.  128; 
Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52,  9  Rev. 
Rep.  11.  See  also  Dowell  v.  Dew,  1  Y.  &  C. 
Ch.  345,  7  Jur.  117;  Dyas  v.  Cruise,  2  J.  &  La 
T.  460,  8  Ir.  Eq.  407.  Compare  Trotman  v. 
Flesher,  3  Giff.  1,  7  Jur.  N.  S.  386;  Blore  v. 
Sutton,  3  Meriv.  237,  17  Rev.  Rep.  74. 

4.  Lease  in  Excess  of  Power.  —  Taylor  v.  Stib- 
bert,  2  Ves.  Jr.  437;  Donegal  v.  Greg,  13  Ir. 
Eq.  12;  Stoughlon  v.  Crosbie,  5  Ir.  Eq.  451; 
Doe  v.  Sturges,  7  Taunt.  217,  2  E.  C.  L  216. 

5.  Roe  v.  Prideaux,  10  East  158;  Cavan  v. 
Doe,  6  Bro.  P.  C.  (Toml.  ed.)  175,  5  T.  R.  567. 

6.  Campbell  v.  Leach.  Ambl.  740;  Pawcy  v. 
Bowen,  Ch.  Cas.  (pt.  i.)  23,  3  Ch.  Rep.  11; 
Griffen  v.  Ford,  1  Bosvv.  (N.  Y.)  123. 

7.  Medwin  v.  Sandham,  3  Swanst.  685. 

8.  Higgins  v.  Rosse,  3  Bligh  113.  See  also 
Doe  v.  Watts,  7  T.  R.  82,  2  Esp.  501;  Wright 
v.  Smith,  5  Esp.  203. 

9.  Practicable,  Etc.  —  Streeter  v.  Streeter,  43 
111.  157. 

Practicable  Distinguished  from  Experimental. 

—  See  Rice  v.  Garnharl,  34  Wis.  467,  and  see 
the  title  Patents,  ante,  p.  260. 

Directory  Statute  —  Distinguished  from  Possible. 

—  A  Minnesota  statute  provided  that  whenever 


practicable  a  convict's  term  of  imprisonment 
should  be  so  fixed  that  it  should  expire  be- 
tween the  first  day  of  April  and  the  first  day  of 
November.  In  holding  this  statute  to  be 
directory,  the  court  said:  "  We  do  not  con- 
strue the  term  practicable  as  meaning  '  possi- 
ble/ "    Mims  v.  Slate,  26  Minn.  497. 

Practicable  Uniformity  is  not  equivalent  to 
absolute  uniformity.  State  v.  Milwaukee 
County,  25  Wis.  350. 

Reasonably  Practicable.  —  See  Reasonable. 

Knowledge  —  All  Practicable  Speed.  —  An  Eng- 
lish statute  provided  lhat  every  person  having 
in  his  possession  or  under  his  charge  an  ani- 
mal affected  with  a  contagious  disease  should 
"  with  all  practicable  speed  "  give  notice  to 
the  police  of  the  fact.  It  was  held  that  under 
any  reasonable  construction  of  the  words  "  all 
practicable  speed,"  it  was  necessary  that  the 
person  should  have  knowledge  that  the  animal 
was  diseased  before  it  could  be  said  that  he 
neglected  to  give  such  notice.  Nichols  v. 
Hall,  L.  R.  8  C.  P  322,  5  Moak  300.  See  gen- 
erally the  title  Animals,  vol.  2,  p.  380  et  seq. 

10.  Mayo  v.  Thigpen,  107  N.  Car.  65. 

Practicable  Cartway.  —  Upon  the  trial  of  a  pe- 
tition to  grant  a  cartway  to  the  plaintiff  over 
lands  of  the  defendant,  the  court  instructed 
the  jury  to  find  for  the  defendant  if  the  plain- 
tiff could  have  a  practicable  cartway  on  his 
own  land  to  the  public  road.  It  was  held  that 
there  was  no  error  in  this  instruction.  Mayo 
v.  Thigpen,  107  N.  Car.  63.  And  see  Cart, 
vol.  5,  p.  746,  and  the  title  Private  Ways. 

11.  Practical  Architect  and  Sanitary  Engineer, 
—  A  statute  required  that,  a  building  inspector 
should  be  a  practical  architect  and  sanitary 
engineer.  In  construing  this  statute  in  State 
v.    Starkey,  49  Minn.    507,  the  court  said. 
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PRACTICE. 


Definition, 


PRACTICE.  (See  also  the  titles  ATTORNEY  AND  CLIENT,  vol.  3,  p.  278; 
Occupation,  Business,  and  Privilege  Taxes,  vol.  21,  p.  770.)  —  I.  Prac- 
tice is  the  form  and  manner  of  conducting  and  carrying  on  suits,  actions,  or 
prosecutions  at  law  or  in  equity,  civil  or  criminal,  through  their  various  stages, 
from  the  commencement  to  final  judgment  and  execution,  according  to  the 
principles  of  law  and  the  rules  laid  down  by  the  several  courts.1  In  a  large 
sense  the  term  denotes  the  mode  of  proceeding  by  which  a  legal  right  is 
enforced,  as  distinguished  from  the  law  which  gives  or  declares  the  right: 
sometimes  convertible  with  "  procedure."  2 

II.  Practice  is  the  application  of  science  to  the  wants  of  man  ;  the  exercise 
of  any  profession  ;  professional  business,  as,  the  practice  of  medicine  or  law.3 


"  Thai  is  to  say,  it  would  be  the  duty  of  the 
council  to  select  the  officer  from  the  class  of 
persons  having  professional  knowledge  of 
architecture  and  practical  experience  in  super- 
intending the  construction  of  various  kinds  of 
buildings,  including  plumbing  and  drainage. 
*  *  *  The  stat  utoiy  terms  '  practical  archi- 
tect and  sanitary  engineer  '  evidently  should 
not,  in  a  case  like  this,  be  given  loo  narrow  or 
technical  a  construction,  but  should  be  con- 
sidered in  connection  with  the  nature  of  the 
business  and  duties  required  of  the  officer." 

A  "  Practical  Construction  "  of  a  constitution 
refers  to  practice  sanctioned  by  general  con- 
sent. Farmers',  etc.,  Bank  v.  Smith,  3  S.  & 
R.  (Pa.)  69. 

"Practical  Location"  of  a  division  line  is 
identical  in  meaning  with  actual  location. 
Both  call  for  a  mutual  acquiescence  in  a 
known  line,  and  for  a  long  period  of  time. 
Hubbell  v.  McCulloch,  47  Barb.  (N.  Y.)  287. 
See  also  the  titles  Adverse  Possession,  vol.  1, 
p.  787:  Fences,  vol    12,  p.  1035. 

Practical  Transportation.  —  Rev.  Stat.  U.  S.. 
$  4472,  provides  that  certain  inflammable  arti- 
cles shall  not  be  transported  on  passenger 
steamers,  except  that  refined  petroleum  may- 
be carried  on  such  steamers  where  there  is  no 
other  practical  mode  of  transporting  it.  Il 
has  been  held  that  the  word  practical,  as  used 
in  this  statute,  means  commercially  practical, 
as  distinguished  from  physically  or  mechani- 
call v  practical.  U.  S  v.  Thornburg,  6  Fed. 
Rep.  47;  U.  S.  v.  Wise,  7  Fed.  Rep.  190;  The 
B;nton,  51  Fed.  Rep.  302. 

1.  Practice.  —  People  v.  Raymond,  186  111. 
407;  Bnvlus  r<.  Brier,  S7  Ind.  395;  Van  Aken 
v.  Coldren,  80  Iowa  255;  Re  Osier,  7  Ont.  Pr. 
81. 

Other  Definitions.  —  See  Kring  v.  Missouri, 
107  U.  S  232;  Butler  v.  Young,  1  Flipp.  (U. 
S.)  279;  People  v  Central  Pac.  R  Co.,  83  Cal. 
404;  Wright  v.  Stale,  5  Ind.  290,  61  Am. 
Dec.  90. 

2.  Poyser  v.  Minors,  7  Q.  B  D.  333;  Opp  t<. 
Ten  Eyck,  99  Ind.  351.    See  also  Procedure. 

Appeal  Bond.  —  In  Opp  v.  len  Eyck,  99  Ind. 
351,  it  was  held  that  a  law  tequiring  appeal 
bonds  and  fixing  the  liability  upon  them  was 
a  law  relating  to  the  procedure  and  practice  in 
civil  actions. 

Costs.  —  In  AV  Osier,  7  Ont.  Pr.  So,  it  was 
held  that  where  an  Ontario  statute  enacted 
that  unless  otherwise  provided  the  practice  in 
the  Supreme  Court  should,  so  far  as  circum- 
stances of  ihe  case  would  admit,  be  according 
to  the  practice  in  the  English  Court  of  Probate. 


the  word  practice  did  not  include  costs,  so  as 
to  introduce  the  tariff  of  the  English  court. 

Depositions.  —  In  Randalls.  Venable,  17  Fed. 
Rep.  164,  it  was  held  that  the  word  practice  as 
used  in  Rev.  Stat.  U.  S.,  §  914  (which  pro- 
vides that  the  practice,  pleadings,  etc.,  in  cases 
other  than  equity  and  admiralty  shall  conform 
as  nearly  as  may  be  to  the  practice,  pleadings, 
etc.,  of  the  state  courts),  was  not  broad  enough 
to  include  the  mode  and  manner  of  taking  de- 
positions. See  also  the  title  United  States 
Courts,  22  Encyc.  of  Pl.  AND  Pr.  287  et  seq., 
for  cases  construing  the  above  section. 

Notice. —  In  Van  Aken  v.  Coldren,  80  Iowa 
255,  it  was  held  that  a  notice  in  a  proceeding 
for  the  final  accounting  of  an  executor  and 
the  form  and  manner  of  the  application  were 
matters  of  practice. 

Officers'  Fees.  —  In  Stale  v.  Frazier,  36  Ore- 
gon 178,  it  was  held  lhat  an  act  providing  for 
l lie  payment  of  certain  fees  to  the  recorders  of 
conveyances,  clerks  of  the  Circuit  Courts  and 
County  Courts  in  the  state,  and  sheriffs  in 
certain  counties,  and  for  payment  of  trial  fees, 
was  not  an  act  regulating  the  practice  in 
courts  of  justices 

Ordinary  Course  of  Practice.  —  See  Hart  v. 
Nixon.  25  La.  Ann.  136. 

Pleadings.  —  "  The  words  '  2>ractice  of  courts 
of  justice  '  include  all  '  pleadings,'  although 
the  word  '  pleadings'  never  includes  all 
practice."  People  v.  Central  Pac.  R.  Co.,  83 
Cal.  403. 

Scire  Facias.  —  A  declaration  by  way  of  scire 
facias  against  a  shareholder  for  the  recovery 
of  the  amount  of  his  unpaid  stock  was  de- 
murred to  on  ihe  ground  that  an  action  on  the 
case,  and  not  a  scire  facias,  was  the  proper 
remedy.  It  was  held  that  the  case  was  one  of 
practice,  and  not  of  pleading,  and  was  there- 
fore not  open  to  demurrer.  Page  v.  Austin. 
26  U.  C.  C.  P.  no. 

Stenographer.  —  In  People  v.  Raymond,  186 
111.  415,  it  was  said:  "  The  duties  of  short- 
hand reporters  are  entirely  distinct  from  the 
proceedings  and  practice  of  the  courts.  They 
take  down  stenographic  notes  of  the  testimony 
of  witnesses;  the  rulings  of  the  presiding 
judge  on  the  admission  or  exclusion  of  evi- 
dence; the  objections  and  exceptions  of  counsel 
of  the  case  on  trial;  thus  preserving  a  correct 
official  history  of  each  suit,  from  which  trans- 
cripts can  be  obtained  for  appeals  and  writs 
of  error  by  the  parties,  when  desired." 

3.  Webst.  Diet. 

Admission  or  Continuance  —  Attorneys.  —  Ex  /». 
Quarrier,  4  W.  Va.  213. 
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To  practice  a  calling  does  not  mean  to  exercise  it  upon  an  isolated  occasion, 
but  to  exercise  it  frequently,  customarily,  or  habitually.' 
PRACTICE  OF  A  CHURCH.  —  See  note  2. 

PRACTICE  OF  MEDICINE.  —  The  practice  of  medicine,  as  ordinarily  or 
popularly  understood,  has  relation  to  the  art  of  preventing,  curing,  or  alleviat- 
ing disease  or  pain.  It  rests  largely  in  the  sciences  of  anatomy,  physiology, 
and  hygiene;  it  requires  a  knowledge  of  disease,  its  origin,  its  anatomical  and 
physiological  features,  and  its  causative  relations;  and,  further,  it  requires  a 
knowledge  of  drugs,  their  preparation  and  action.  Popularly  it  consists  in  the 
discovery  of  the  cause  and  nature  of  disease  and  the  administration  of 
remedies  or  the  prescribing  of  treatment  therefor.3 

PRADOS.  —  In  Spanish  law,  "  prados  "  means  fields.4 

PRAIRIE.  —  The  word  "  prairie  "  is  defined  as  an  extensive  tract  of  land 
destitute  of  trees,  covered  with  coarse  grass,  and  usually  characterized  by  a 
deep  fertile  soil;  a  meadow,  or  tract  of  land,  especially  a  so-called  natural 
meadow.5 

PRAY.  —  See  note  6. 

PRAYER.  —  See  the  title  PRAYERS  FOR  RELIEF,  l6  ENCYC.  OF  PL.  AND 
PR.  774. 

PREAMBLE.  (See  also  the  title  STATUTES.)  —  A  "  preamble  "  is  defined 
as  an  introductory  portion  ;  an  introduction  or  preface,  as  to  a  book,  docu- 
ment, or  the  like.  Specifically,  the  introductory  part  of  a  statute,  which 
states  the  reasons  and  intent  of  the  law.7 

PRECARIOUS.  —  See  note  8. 


1.  Occasional  Practice.  —  Apothecaries  Co.  v. 
|one-,  (1893)  1  Q.  B.  93:  Clatk  v.  Reg.,  14  Q. 
B.  [).  92;  In  re  Horton,  8  Q.  B.  D.  434. 

Same  —  Practicing  Law.  —  In  McCargo  v. 
State,  (Miss.  1887)  1  So.  Rep.  161,  it  was  held 
that  a  retired  lawyer  who  tries  a  single  case 
for  a  neighbor  gratuitously  is  not  &  practicing 
lawyer,  liable  to  a  penalty  for  practicing  with- 
out having  paid  the  privilege  license  tax.  See 
also  State  v.  Bryan,  98  N.  Car.  644.  And  see 
the  title  Occupation,  Business,  and  Privilege 
Taxes,  vol.  21,  pp.  8ri,  812. 

2.  Practice  of  a  Church.  —  See  McRae  v.  Mc- 
Leod,  26  Grant  Ch.  (V.  C.)  255. 

3.  Practice  of  Medicine.  (See  also  the  title 
Physicians  and  Surgeons,  ante,  p.  778.)  —  State 
v.  Mvlod,  20  R.  I.  637.  In  this  case  it  was 
held  that  mere  words  of  encouragement,  prayer 
for  divine  assistance,  or  the  teaching  of 
Christian  Science,  did  not  conslitute  the  prac- 
tice of  medicine.  See  Christian  Science,  vol. 
6,  p.  8 

Dentist.  —  See  Dentist,  vol.  9,  p.  274. 

4.  Prados. —  Vernon  Irrigation  Co.  v.  Los 
Angeles.  106  Cal.  247. 

5.  Prairie.  —  Intersiate  Galloway  Catlle  Co. 
v.  Kline,  51  Kan.  28,  quoting  Webst.  Diet. 

Prairie  Land.  —  A  statute  required  all  rail- 
roads to  erect  and  maintain  fences  on  the  sides 
of  the  road  wh=re  the  road  passed  through 
unenclosed  prairie  lands.  It  was  held  that 
land  from  which  limber  had  been  cut  was  not 
prairie  land.  Tiarks  v.  St.  Louis,  etc.,  R. 
Co.,  58  Mo.  49.  See  also  Buxton  v.  St.  Louis, 
etc.,  R.  Co..  58  Mo.  55. 

Same  —  Inclosure.  —  See  Atchison,  etc.,  R. 


Co.  v.  Dennis,  38  Kan.  424,  and  see  the  title 
Fires,  vol.  13,  p.  431. 

6.  Ask  and  Pray.  —  A  wife's  petition  to  the 
legislature  averred  her  residence  and  cov- 
erture, her  husband's  name  and  citizenship, 
and  her  ownership  in  property,  teal  and  per- 
sonal, and  asked  and  prayed  that  she  be  de- 
clared a  free  dealer.  In  holding  the  petition 
to  be  sufficient  the  court  said:  "Asking  and 
praying  is  certainly  an  expression  of  her 
wish,  her  desire,  that  she  be  relieved  of  the 
disabilities  of  coverture.  There  is  no  other 
sense  in  which  these  words  can  be  taken  and 
interpreted;  to  say  that  they  were  not  the 
words  employed  in  the  statute  is  not  an 
answer."    King  v.  Boiling,  75  Ala.  309. 

7.  Preamble.  —  Graves  v.  Alsap,  1  Aiiz.  295, 
per  Dunne,  C.  J.,  dissenting,  quoting  Webst. 
Diet. 

The  preamble  of  a  statute  is  a  clause  intro- 
ductory to  and  explanatory  of  the  reason  for 
passing  the  act;  it  is  not  an  essential  part  of 
the  statute.  Townsend  v.  State,  147  Ind. 
635- 

8.  Precarious.  —  The  circumstances  of  an 
executor  ate  precarious,  as  the  term  is  used  in 
a  statute  providing  for  the  removal  of  repre- 
sentatives when  their  circumstances  are  pre- 
carious, only  when  his  conduct  and  character 
present  evidence  of  such  improvidence  or 
recklessness  in  the  management  of  the  trust 
estate,  or  of  his  own,  as,  in  the  opinion  of 
prudent  and  discreet  men,  endangers  its 
security.  Shields  v.  Shields,  60  Barb.  (N.  Y.) 
56.  See  also  the  title  Executors  and  Admin- 
istrators, vol.  11,  p.  720. 
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CROSS-REFERENCES. 

See  the  titles  IMPLIED  TRUSTS,  vol.  15,  p.  n  19;  LEGACIES  AND 
DEVISES,  vol.  18,  p.  704;  POWERS,  ante  j  TRUSTS  AND  TRUS- 
TEES; WILLS. 

I.  Scope  of  Title.  —  It  is  the  purpose  of  this  title  to  treat  of  the  rules  of 
construction  by  which  the  courts  are  guided  in  determining  whether  a  testator, 
or  the  donor  of  a  gift,  by  the  use  of  words  of  entreaty,  expectation,  request, 
recommendation,  hope,  reliance,  confidence,  and  the  like,  or  words  expressive 
of  wish  or  desire  addressed  to  the  objects  of  his  benefactions,  imposed  upon 
the  gift  a  trust  for  the  benefit  of  another.  It  is  to  be  observed  that  the  term 
"  precatory  words  "  as  herein  used  is  extended  beyond  its  ordinary  significa- 
tion of  words  indicating  prayer  or  supplication.1    Questions  arising  subse- 

1.  Precatory   Defined.  —  "  The    meaning   of      beseeching,  suppliant,  prayerful."    Bohon  v. 

the  word  '  precatory,'  according  to  its  ordinary      Barrett,  79  Ky.  381. 

use,  does  not  embrace  a  command;  it  means        "  The  term  '  precatory  '  only  has  reference 
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quently  to  the  determination  of  the  question  whether  a  trust  is  or  is  not  created 
are  treated  elsewhere  in  this  work.1 

Definition.  —  The  term  "  precatory  trusts,"  though  frequently  used  by  the 
courts,  has  never  been  the  subject  of  judicial  definition.  A  so-called  precatory 
trust  does  not  of  itself,  as  a  trust,  differ  from  a  trust  created  by  express 
words.  The  term  is  indicative  of  the  manner  of  its  creation  rather  than  of  its 
qualities,2  and  its  use  has  been  criticised.3 

II.  CREATION.  —  So-called  precatory  trusts  are  usually  created  by  will,4  but 
may  arise  from  the  use  of  precatory  words  in  a  deed  5  or  orally  expressed, 
accompanying  a  gift  inter  vivos.6 

Precatory  Words  in  Contemporaneous  Nontestamentary  Instrument.  —  Where  the  law 
requires  the  observance  of  certain  formalities  in  the  testamentary  disposition 
of  property,  an  absolute  gift  of  property  by  a  testator  according  thereto  will 
not  be  affected  by  a  wish  or  recommendation  expressed  by  him  in  a  con- 
temporaneous instrument  not  executed  in  the  manner  required  by  law  for  the 
testamentary  disposition  of  property,  since  such  instrument  is  ineffectual  to 
modify  or  revoke  the  will. 7 

III.  Rules  of  Construction  —  1.  Doctrine  Stated  —  a.  Early  English 
DOCTRINE. — Technical  language  is  not  necessary  to  the  creation  of  a  trust, 
either  by  deed  or  by  will.  It  is  not  necessary  to  use  the  words  "  upon 
trust"  or  "  trustee,"  if  the  intention  to  create  a  trust  is  otherwise  sufficiently 
evidenced.8  English  courts  of  chancery  at  an  early  date,  adopting  the  doc- 
trine from  the  civil  law,9  held  that  where  a  testator  gave  property  to  a  desig- 
nated person,  and  by  the  use  of  precatory  words  expressed  a  hope,  wish, 
desire,  confidence,  or  expectation  that  the  immediate  testamentary  donee 
would  hold  or  dispose  of  the  whole  or  a  part  of  the  legacy  or  devise  for  the 
benefit  of  another,  the  testator  would  be  deemed  to  have  used  such  words  in 
an  imperative  sense,  and  to  have  had  an  intention  to  create  a  trust  in  favor 
of  the  person  as  to  whom  such  words  were  used,  provided  the  objects  and 
subject-matter  of  the  trust  were  clearly  and  certainly  designated.10  This 
doctrine  has  been  occasionally  enunciated  in  its  entirety  by  courts  in  the 
United  States.11    It  has,  on  the  other  hand,  been  held  to  be  no  part  of 

to  forms  of  expression.    Not  only  in  wills,  testator  with  knowledge  of  the  existence  of 

but  in  daily  life,  an  expression  may  be  impera-  another  instrument,  which  he  actually  or  im- 

tive  in  its  real  meaning  although  couched  in  pliedly  undertakes  to  carry  into  effect,  will  be 

language  which  is  not  imperative  in  form.    A  held  to  be  a  trustee  charged  with  the  perform- 

request  is  often  a  polite  form  of  command.  ance  of   such   instructions  as  are  given  in 

A  trust  is  really  nothing  except  a  confidence  such  other  instrument.    See  the  title  Implied 

reposed  by  one  person  in  another,  and  en-  Trusts,  vol.  15,  pp.  1191,  1192. 
forceable  in  a  court  of  equity."    In  re  Wil-         8.  Technical  Words  Not  Necessary.  —  Colton  v. 

liams,  (1897)  2  Ch.  ig,  quoted  in  Renehan  v.  Collon,  127  U.  S.  300. 

Malone,  1  N.  Bruns.  Eq.  Rep.  506.  9.  Adoption  of  Doctrine  from  Roman  Law. — 

1.  See  the  titles  Implied  Trusts,  vol.  15,  p.  Matter  of  Pennock,  20  Pa.  St.  268,  59  Am.  Dec. 
1119;  Legacies  and  Devises,  vol.  18,  p.  704;  718;  Presbyterian  Board,  etc.,  v.  Culp,  151  Pa. 
Trusts  and  Trustees.  St.  467. 

2.  "  They  grow  out  of  words  of  entreaty,  10.  Early  English  Doctrine.— Massey  v.  Sher- 
wish,  expectation,  request,  or  recommendation  man,  Ambl  520;  Pierson  v.  Garnet,  2  Bro.  C. 
frequently  employed  in  wills."  Bohon  v.  C.  38;  Eade  v.  Eade,  5  Madd.  118;  Paul  v. 
Barrett,  79  Ky.  381,  per  Hargis,  J.  Compton,  8  Ves.  Jr.  375  ;  Dash  wood  v.  Peyton. 

3.  In  re  Williams,  (1897)  2  Ch.  27.  per  18  Ves.  Jr.  27;  Parsons  v.  Baker,  18  Ves.  Jr. 
Rigby,  J.  476;  Horwood  v.  West,   1  Sim.  &  St.  387; 

4.  See  notes  infra.  Foley  v.  Parry,  5  Sim.  138;  Cholmondeley  v. 

5.  Liddard  v.  Liddard,  28  Beav.  266,  6  Jur.  Cholmondeley,  14  Sim.  590:  Gully  v.  Cregoe, 
X.  S.  439.  24  Beav.  185;  Shovelton  v.  Shovelton,  12  Beav. 

6.  Hill  v.  Hill,  (1897)  1  Q.  B.  488.  143;  Maline  v.  Keighley,  2  Ves.  Jr.  333;  Shep- 

7.  Contemporaneous  Nontestamentary  Instru-  herd  v.  Nottidge,  2  Johns.  &  H.  766;  Eaton  v. 
ment.  —  Wallgrave  v.  Tehbs.  2  Kay  &  J.  313;  Watts,  L.  R.  4  Eq.  151. 

Orth  v.  Orth,  145  Ind.  184,  57  Am.  St.  Rep.  185.         11.  Adoption  of  Doctrine  in  United  States. — Bull 

See  also  the  title  Wills.  v.  Bull.  8  Conn.  47;  Hunter  v.  Stembridge,  12 

The  above  proposition  is  to  be  carefully  dis-  Ga.  192;  Allen  v.  McGee,  (Ind.  App.  igoi)  60 

tinguished  from  the  doctrine  that  a  person  N.  E.  Rep.  460;  Schmucker  v.  Reel.  61  Mo. 

taking  property  by  devise  or  bequest  from  a  592;  Noe  v.  Kern,  93  Mo.  367,  3  Am.  St.  Rep. 
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the  common  law  of  Pennsylvania.1 

b.  Tendency  of  Modern  Decisions. — The  modern  decisions,  however, 
recognizing  that  the  doctrine  was  based  upon  an  arbitrary  rule  of  construc- 
tion, a  giving  to  words  a  meaning  at  variance  with  their  natural  and  ordinary 
import,  have  expressed  discontent  therewith,  and  there  is  a  marked  tendency 
to  relax  or  at  least  not  to  extend  the  doctrine,  but  on  the  other  hand  to 
ascertain  the  intention  of  the  testator  by  the  application  of  less  arbitrary  rules.3 

c.  Modern  Doctrine  —  (i)  Difficulty  of  Formulating  Specific  Rule.  — 
The  courts  have  repeatedly  recognized  the  difficulty  of  formulating  any  defi- 
nite statement  of  principles  which  will  apply  to  every  case,  and  it  has  been 
said  that  it  is  impossible  to  harmonize  the  many  decisions;  that  the  decision 
in  any  one  case,  because  of  the  dissimilarity  of  the  facts  and  circumstances,  is 
of  slight  value  in  determining  another.  Each  case  must  turn  upon  its  own 
circumstances  and  not  a  little  upon  the  sentiments  and  prepossessions  of 
individual  judges.4  Some  of  the  recent  cases  have  stated  the  rule  to  be  that 
a  trust  will  be  inferred  from  precatory  words  where  the  object  and  subject  of 
the  trust  are  certain,  unless  the  actual  intention  appears  different.5  This,  it 
is  apprehended,  is  not  materially  different  from  the  early  English  rule." 

(2)  Necessity  that  Precatory  Words  Be  Used  in  Imperative  Sense.  —  Other 
decisions  state  the  rule  to  be  that  words  of  recommendation,  entreaty,  confi- 
dence, or  desire  will  be  held  to  create  a  trust  "  if  the  words  so  used  as  a  whole 
ought  to  be  construed  as  imperative,"  and  if  the  other  elements,  as  to 
certainty  of  the  subject-matter  and  object  of  the  trust,  concur.7    This,  it  is 


544;  Erickson  v.  Willard,  1  N.  H.  217;  Eddy 
v.  Hartshorne,  34  N.  J.  Eq.  419;  Van  Duyne 
v.  Van  Duyne,  15  N.  J.  Eq.  503,  reversing  14 
N.  J.  Eq.  397. 

1,  Matter  of  Pennock,  20  Pa.  Si.  268,  59  Am. 
Dec.  718,  reversing  2  Pa.  St.  129,  13  Pa.  St.  253; 
B.nvlby  v.  Thunder.  105  Pa.  St.  173. 

Present  Doctrine  in  Pennsylvania  Stated.  — 
'  Words  of  trust  and  confidence,  without 
more,  do  not  create  a  trust  or  turn  a  devisee 
into  a  trustee.  The  intention  of  the  testator 
to  create  a  trust  must  be  apparenl  apart  from 
the  mere  existence  of  words  of  trust  and  confi- 
dence, or  none  will  be  held  to  exist."  Boyle 
v.  Boyle,  152  Pa.  Si.  108,  34  Am.  St.  Rep.  629. 
See  also  Hopkins  v.  Glunt,  in  Pa.  St.  287; 
Presbyterian  Board,  etc.,  v.  Culp,  151  Pa.  St. 
467;  Second  Reformed  Presb.  Church  v.  Dis- 
brow,  52  Pa.  St.  219. 

2,  Hess  v.  Singler,  114  Mass.  56;  Aldrich  v. 
Aldrich,  172  Mass.  101. 

3,  Tendency  of  Modern  Decisions  —  England.'. — 
Lambe  v.  Eames.  L.  R.  10  Eq.  267;  Green  v. 
Marsden,  1  Drew.  646;  In  re  Adams,  27  Ch. 
D.  394;  Mussoorie  Bank  v.  Raynor,  7  App. 
Cas.  321;  Sale  v.  Moore,  1  Sim.  534. 

Canada.  —  Nelles  v.  Elliot,  25  Grant  Ch.  (U. 
O329;  Renehan  v.  Malone,  1  N.  Bruns.  506; 
Montreal  Bank  v.  Bower,  18  Ont.  226,  affirm- 
ing 17  Ont.  548,  and  disapproving  Baby  v. 
Miller,  1  U.  C.  Err.  &  App.  218,  and  Finlay  v. 
Fellows,  14  Grant  Ch.  (U.  C.)  66. 

Alabama. — Ellis  v.  Ellis,  15  Ala.  296,  50 
Am.'  Dec.  132. 

California.  —  Matter  of  Marli,  132  Cal.  666. 

Connecticut.  —  Gilbert  v.  Chapin,  iq  Conn. 
342:  Bristol  v.  Austin,  40  Conn.  438. 

Delaware.  —  Bryan  v.  Milby,  6  Del.  Ch.  208. 

Florida.  —  Lines  v.  Darden,  5  Fla.  51. 

Illinois.  —  Mills  v.  Newberry,  112  111.  123.  54 
Am.  Rep.  213. 

Maryland.  —  Pratt  v.  Sheppard,  etc.,  Hos- 
pital, 88  Md.  610. 


Massachusetts.  —  Aldrich  v.  Aldrich,  172 
Mass.  101. 

New  York.  —  Foose  v.  Whiimore,  82  N.  V. 
405,  37  Am.  Rep.  572. 

South  Carolina.  —  Lescsne  v.  Witte,  5  S.  Car. 
450;  McCreary  v.  Burns,  17  S.  Car.  45. 

Tennessee.  —  Clark  v.  Hill,  98  Tenn.  300. 

See  also  Fullenwider  v.  Watson,  113  Ind.  iS. 

4.  Application  of  Doctrine  Difficult.  —  Matter 
of  Marti,  132  Cal.  666. 

"  I  doubt  if  there  can  exist  any  formula  for 
bringing  to  a  direct  test  ihe  question  whether 
words  of  request  or  hope  or  recommendation 
are  or  are  not  to  be  construed  as  obligatory." 
Williams  v.  Williams,  1  Sim.  N.  S.  358,  per 
Cranworth,  V.  C,  quoted  in  Bernard  v.  Min- 
shull,  Johns.  Ch.  (Eng.)  276. 

6.  Toms  v.  Owen,  52  Fed.  Rep.  417;  Bohon 
v.  Barrett,  79  Ky.  378;  Negroes  Chase  v. 
Plummer,  17  Md.  165;  Nunn  v.  O'Brien,  83 
Md.  198;  Brunson  v.  King.  2  Hill  Eq.  (S.  Car.) 
483;  Harrison  v.  Harrison,  2  Gratt.  (Va.)  I,  44 
Am.  Dec.  365. 

"  We  consider  the  weight  of  authority  10  be 
for  upholding  words  of  request,  desire,  ex- 
pectation, and  the  like,  as  creative  of  trusts, 
when  the  contrary  does  not  appear  from  the 
context  or  by  necessary  implication."  Hand- 
ley  v.  Wrightson,  60  Md.  198.  Compare  Wil- 
liams v.  Baptist  Church,  92  Md.  497. 

"  The  words  '  will  and  desire  *  *  * 
would  be  sufficient  to  raise  a  trust  if  they  were 
not  coupled  with  words  inconsistent  with  such 
construction."    Lines  v.  Darden,  5  Fla.  51. 

6.  Pope  v.  Pope,  10  Sim.  1. 

7.  Precatory  Words  Must  Be  Imperative.  — 
Toms  v.  Owen,  52  Fed.  Rep.  417;  Blanchard 
v.  Chapman,  22  111.  App.  341;  Anderson  v. 
McCullough,  3  Head  (Tenn.)  614.  To  the 
same  effect  see  Briggs  v.  Penny,  3  Macn.  &  G. 
546,  16  Jur.  93,  affirming  3  De  G.  &  Sin.  525; 
Knight  v.  Knight.  3  Beav.  173,  affirmed  sub 
nom.  Knight  v.  Boughton.  ri  CI.  &  F.  513; 
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to  be  observed,  points  out  the  object  of  the  inquiry  in  each  particular  case 
rather  than  the  means  of  answering  it.  The  real  question  always  is  whether 
the  wish,  desire,  or  recommendation  that  is  expressed  by  the  testator  is  meant 
to  govern  the  conduct  of  the  party  to  whom  it  is  addressed,  or  whether  it  is 
merely  an  indication  of  that  which  he  thinks  would  be  a  reasonable  exercise 
cf  the  discretion  of  the  party,  leaving  it,  however,  to  the  party  to  exercise 
his  own  discretion.1  If  the  testator  intended  to  leave  the  execution  of  his 
wish  wholly  to  the  discretion  of  the  legatee  or  devisee  addressed,  no  trust 
arises;2  and  obviously  such  an  intention  is  shown  where  the  testator  expressly 
declares  that  his  recommendation  shall  not  be  obligatory.3 

(3)  Rule  that  Intention  of  Testator  Governs.  —  It  may  be  stated  as  a  result 
of  the  modern  cases  that  in  a  majority  of  the  jurisdictions  there  is  a  disposition 
on  the  part  of  the  courts  to  construe  precatory  words  in  their  natural  sense, 
and  inasmuch  as  they  imoly  a  discretion,  as  contradistinguished  from  per- 
emptory orders,  so  to  construe  them,  unless  a  different  sense  is  irresistibly 
forced  upon  them  by  the  context.4  On  the  other  hand,  cases  which  clearly 
recognize  the  fact  that  in  some  of  the  older  decisions  trusts  were  inferred  from 
language  which  in  modern  times  would  be  insufficient  to  justify  such  an  infer- 
ence state  that  it  would  be  a  mistake  to  suppose  that  the  old  doctrine  of 
precatory  trusts  is  abolished.5  The  intention  of  the  testator  to  create  or  not 
to  create  a  trust  is,  as  it  always  has  been,  the  vital  question  and  governs  when 
ascertained. e 

(4)  Rule  Supported  by  Weight  of  Modern  Authority.  —  The  weight  of  modern 
authority  lays  down  the  rule  that  in  each  case  the  whole  will  and  the  situation, 
of  the  parties  must  be  looked  to,  and  unless  it  appears  therefrom  that  a  trust 
was  intended,  none  will  be  held  to  exist.7 


Stead  v.  Mellor,  5  Ch.  D.  225;  Mills  v.  New- 
berry, 112  111.  123,  54.  Am.  Rep.  213;  Barrett 
v.  Marsh,  126  Mass.  213. 

Georgia  Code  Provisions.  —  "  Precatory  or 
recommendatory  words  will  create  a  trust  if 
they  are  sufficiently  imperative  to  show  that  it 
is  not  left  discretionary  with  the  party  to  act 
or  not,  and  if  the  subject-matter  of  the  trust  is 
defined  with  sufficient  certainty,  and  if  the 
object  is  also  defined  with  cenainty,  and  the 
mode  in  which  ihe  trust  is  to  be  executed." 
Maxwell  v.  Hoppie,  70  Ga.  152,  citing  Code  Ga. 
1882,  §  2318  (2  Code  1895,  §  3162). 

1.  Object  of  Inquiry.  —  Williams  v.  Williams. 
1  Sim.  N.  S.  358:  Bernard  v.  Minshull,  Johns. 
Ch.  (Eng.)  276;  Matter  of  Marti,  132  Cal.  666; 
Wood  v.  Seward,  4  Redf.  (N.  Y.)  271;  Wilde 
v.  Smith,  2  Dem.  (N.  Y.)  93;  Knox  v.  Knox, 
59  Wis.  172,  48  Am.  Rep.  487. 

If  a  confidence  is  reposed  in  the  devisee, 
but  it  appears  that  the  testator  did  not  mean 
absolutely  to  control  the  will  of  his  devisee, 
though  the  subject  and  object  of  the  intended 
provision  are  both  certain,  no  trust  is  created. 
Meredith  v.  Heneage,  1  Sim.  543. 

2.  Toms  v.  Owen,  52  Fed.  Rep.  417;  Spooner 
v.  Lovejoy,  108  Mass.  529. 

3.  Imperative  Sense  Negatived  by  Express 
Declaration.  —  Young  v.  Martin,  2  Y.  &  C.  Ch. 
582,  7  Jur.  1147;  Giles  v.  Anslow,  128  111.  196; 
Enders  v.  Tasco,  89  Ky.  17;  Bacon  v.  Ransom, 
139  Mass.  117;  Wood  v.  Seward,  4  Redf.  (N. 
Y.)  271 ;  Matter  of  Havens,  6  Dem.  (N.  Y.)  456; 
Tabor  v.  Tabor.  85  Wis.  313. 

4.  Precatory  Words  Construed  in  Natural  Sense. 
—  Ellis  v.  Ellis,  15  Ala  296,  50  Am.  Dec.  132: 
Matter  of  Mini,  132  Cal  666;  Prau  v.  Shep- 
pard,  etc..  Hospital,  88  Md.  610. 

5.  Doctrine  Not  Abandoned,  —  In  re  Williams, 


(1897)  2  Ch.  12;  Renehan  v.  Malone,  I  N. 
Bruns.  506.  See  also  Montreal  Bank  v. 
Bower,  18  Ont.  226,  affirming  17  Ont.  548. 

Even  in  Pennsylvania,  where  it  has  been 
expressly  held  that  the  doctrine  is  no  part  of 
the  common  law  of  that  state,  it  has  been  said 
that  such  words  may  amount  to  a  declaration 
of  trust  when  it  appears  from  other  parts  of 
the  will  that  the  testator  did  not  intend  to  com- 
mit the  estate  to  the  devisee  or  legatee,  or  the 
ultimate  disposal  of  it  to  his  kindness,  justice, 
or  discretion.  Matter  of  Pennock,  20  Pa.  St. 
268,  59  Am.  Dec.  718;  Beck's  Appeal,  46  Pa. 
St.  527. 

6.  Intention   of  Testator   Governs.  —  In  re 

Hamilton,  (1895)  2  Ch.  370;  Bernard  v.  Min- 
shull Johns.  Ch.  (Eng.) 276;  Nunn  O'Brien, 
83  Md.  198;  Williams  v.  Worthington,  49  Md. 
572,  33  Am.  Rep.  286;  Prau  v.  Sheppard,  etc.. 
Hospital,  88  Md.  610;  Tolson  7/.  Tolson.  10 
Gill  &  J.  (Md.)  159;  Spooner  v.  Lovejoy,  108 
Mass.  529;  Hadley  v.  Hadley,  100  Tenn.  446; 
Ensley  v.  Ensley,  105  Tenn.  107. 

"  No  authoritative  case  ever  laid  it  down 
that  there  could  be  any  other  ground  for  de- 
ducing a  trust  or  condition  than  the  intention 
of  the  testator  as  shown  by  the  will,  taken  as 
a  whole,  though  no  doubt  in  older  cases  that 
intention  was  sometimes  inferred  on  insrffi- 
cient  grounds."  /;/  re  Williams,  (.1897)  2  Ch. 
D.  28. 

7.  Intention  to  Create  Must  Affirmatively  Appear 
from  Whole  Will  —  England.  —  /;/  re  Williams, 
(1897)  2  Ch.  12;  In  re  Diggles,  39  Ch.  253; 
Lambe  v.  Eames,  L.  R.  6  Ch.  597;  Sale  v. 
Moore,  1  Sim.  534;  Johnston  v.  Rowlands,  12 
Jur.  769;  In  re  Hamilton,  (1895)  2  Ch.  370; 
Stead  v.  Mellor,  5  Ch.  D.  225;  Smith  v  Smith, 
2  Jur.  N.  S.  967, 
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2.  Subordinate  Rules  of  Construction  —  a.  In  General. — The  general  rules 
of  construction  applicable  to  the  interpretation  of  wills  in  order  to  ascertain 
the  intent  of  the  testator  are  found  elsewhere  in  this  work.1  Certain  circum- 
stances, frequently  recurring  in  cases  in  which  the  courts  have  been  called  on 
to  determine  whether  the  testator  by  the  use  of  precatory  words  intended  to 
create  a  trust,  have  been  held  to  be  indicative  of  the  intent,  and  are  suscepti. 
ble  of  classification  as  general  rules  which  influence,  but  do  not  necessarily 
govern,  the  determination  of  any  particular  case.2 

b.  PRECATORY  WORDS. — Any  attempt  to  ascertain  and  classify  words 
which  have  or  have  not  been  held  to  be  sufficient  to  create  a  trust  would  be 
a  profitless  task,  and  the  fact  that  words  have  in  one  case  been  held  to  be 
sufficient  to  create  a  trust  is  of  little  weight  in  determining  another  in  which 
the  same  or  similar  words  are  used,  since  their  meaning  must  be  construed  in 
connection  with  the  context  and  the  situation  and  relation  of  the  parties.3 
Precatory  words,  or  words  of  recommendation,  declare  a  wish,  a  preference, 
and  not  a  will  in  its  appropriate  sense,4  and,  as  hereinbefore  stated,5  the 
tendency  of  the  modern  decisions  is  so  to  construe  them.    Even  the  word 

trust  "  may  be  used  in  a  sense  not  implying  an  obligation.® 

Precatory  Words  and  Words  Expressing  Motive  or  Purpose  Distinguished. — Words  of  con- 
fidence or  expectation  as  to  the  disposition  which  the  donee  will  make  of  the 
property  bequeathed  or  devised  may  be  used  by  a  testator  as  expressions  of 
the  reason  or  motive  or  purpose  which  actuated  him.  When  so  used  they 
imply  an  absolute  beneficial  interest  in  the  donee  rather  than  the  creation  of 
a  trust.7 

c.  Certainty  as  to  Subject-matter  and  Objects  of  Alleged 
TRUST  —  (i)  Early  English  Doctrine. — The  early  decisions  in   which  the 

4.  Precatory  Words  Not  Per  Se  Imperative.  — 

Gilbert  v.  Chapin,  19  Conn.  342. 

"  The  Word  '  Confidence '  was  the  old  name  for 
trusi,  and  may  now,  by  virtue  of  the  context, 
be  of  the  same  efficacy  as  the  word  '  trust.' 
Even  words  of  recommendation,  or  request, 
or  of  hope,  which  are  hardly  so  strong,  may 
be  sufficient  to  create  a  trust.  The  distinction 
between  these  words  is  small,  but  there  is 
generally  something  to  be  found  in  the  con- 
text to  indicate  the  intention  of  the  gift." 
Eaton  v.  Walts,  L.  R.  4  Eq.  151.  But  see  Wil- 
lets  v.  Willets,  35  Hun  (N.  Y.)  401. 

"Believing"  Not  Precatory.  —  Cheston  v. 
Cheston,  8q  Md.  465. 

"  Words  of  Request  in  their  ordinary  meaning 
convey  a  mere  request,  and  do  not  convey  a 
legal  obligation  of  any  kind,  either  at  law  or 
in  equity.  But  in  any  particular  case  there 
may  be  circumstances  which  would  oblige  the 
court  to  say  that  such  words  have  a  meaning 
beyond  their  ordinary  meaning  and  import  a 
legal  obligation."  Hill  v.  Hill.  (1897)  1  y. 
B.  483.  See  also  Colton  v.  Colton,  127  U.  S. 
300. 

"  Suggest  "  Not  Precatory.  —  Williams  v.  Bap- 
tist Church,  92  Md.  497. 

5.  See  supra,  this  section.  Modern  Doctrine 
—  Rule  that  Intention  of  Testator  Governs. 

6.  Quavle  v.  Davidson,  12  Moo.  P  C.  26S. 

7.  Words  Held  to  Show  Motive  or  Purpose  for 
Giving  Absolutely.  —  Benson  Whittam.  5 
Sim.  22;  Bryan  v.  Howland,  98  111.  630; 
Randall  v.  Randall,  135  111.  398,  25  Am.  St. 
Rep.  373;  Sturgis  v.  Paine,  146  Mass.  354; 
Llovd  v.  Llovd,  173  Mass.  97;  Spooner  v. 
Lovejoy,  108  Mass.  529;  Pratt  v.  Miller,  23 
Neb.  sor.  See  also  Thorp  v.  Owen,  2  Hare 
607. 
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Canada.  —  Montreal  Bank  v.  Bower,  18  Ont. 
226,  affirming  17  Ont.  548;  Renehan  v.  Malone, 
1  N.  Bruns.  506. 

United  States.  —  Colton  v.  Colton,  127  U.  S. 

300. 

Alabama.  —  Ellis  v.  Ellis,  15  Ala.  296,  50 
Am.  Dec.  132. 

Arkansas.  —  Cockrill  v.  Armstrong,  31  Ark. 
580. 

California.  — -  Matter  of  Marti,  132  Cal.  666. 

Connecticut.  —  Harper  v.  Phelps,  21  Conn. 
257;  Bristol  v.  Austin,  40  Conn.  438. 

Illinois. — -Mills  v.  Newberry,  112  111.  123, 
54  Am.  Rep.  213;  Giles  v.  Anslow,  128  111.  196. 

Indiana.  —  Lumpkin  v.  Rodgers,  155  Ind. 
285. 

Massachusetts.  —  Hess  v.  Singler,  114  Mass. 
56;  Aldrich  v.  Aldrich,  172  Mass.  101;  Sears  v. 
Cunningham,  122  Mass.  538. 

Mississippi.  —  Lucas  v.  Lockhart,  10  Smed. 
&  M.  (Miss  )  466,  48  Am.  Dec.  766. 

Missouri.  — Corby  ».  Corby,  85  Mo.  371. 

New  Hampshire.  —  Foster  v.  Willson,  68  N. 
H.  241,  73  Am.  St.  Rep.  581. 

New  York  —  Phillips  v.  Phillips,  112  N.  Y. 
197,  8  Am.  St.  Rep.  737:  Foose  v.  Whitmore, 
82  N.  Y.  405,  37  Am.  Rep.  572. 

Tennessee.  —  Hill  v.  Page,  (Tenn.  Ch.  1895) 
36  S.  W.  Rep.  735. 

1.  See  the  tille  Wills 

2.  Bernard  v.  Minshull,  Johns.  Ch.  (Eng.) 
276. 

8.  Colton  v.  Colton,  127  U.  S.  300;  Pratt  v. 
Sheppard,  etc..  Hospital,  88  Md.  610. 

"Wish  and  Will."  —  A  clause  in  a  will  that 
it  is  the  testator's  "  wish  and  will  "  constitutes 
an  imperative  direction.  The  word'  will'  ex 
vi  termini  imports  an  obligatory  direction  by 
the  testator.    McRee  v.  Means,  34  Ala.  349. 
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courts  arbitrarily  inferred  from  precatory  words  an  intention  to  create  a 
trust  laid  down  the  principle  that  in  order  to  authorize  such  an  interpretation, 
the  will  must  point  out  with  certainty  the  subject-matter  of  the  trust  and  the 
objects  to  take  under  it.1 

(2)  Modern  Doctrine  —  (a)  General  Statement  of  Rule.  —  The  statement  made  in 
some  of  the  earlier  cases,  that  a  request  or  recommendation  will  raise  a  trust  if 
the  objects  and  the  property  are  described  with  such  certainty  that  the  court 
can  execute  it,2  is  no  longer  unqualifiedly  true.3  On  the  other  hand,  in 
determining  whether  precatory  words  used  by  a  testator  and  directed  to  a 
person  to  whom  by  his  will  he  has  given  property  import  a  definite  and 
imperative  direction  as  to  his  mode  of  dealing  with  the  property,  the  courts 
are  largely  influenced  by  the  determination  of  the  questions  whether  the 
amount  and  the  objects  of  the  supposed  trust  are  certain  or  uncertain;  and  if 
there  is  a  total  absence  of  explicit  direction  as  to  the  quantum  to  be  given  or 
as  to  the  objects  to  be  selected  by  the  donee  of  the  property,  then  the  courts 
will  consider  such  fact  as  a  strong  indication  that  the  testator  did  not  intend 
to  create  a  trust.4 

Vagueness  as  Indicating  Intent  and  as  Affecting  Execution  of  Trust  Distinguished.  —  The 
mference  deducible  in  such  case  that  no  trust  was  intended  may  be  counter- 
vailed by  other  considerations  which  show  that  a  trust  was  intended,  though 
at  the  same  time  such  trust  is  not  sufficiently  certain  and  definite  to  be  valid 
and  effectual.5  In  such  case  the  donee  will  hold  the  property  in  trust  for  the 
next  of  kin  or  heirs  at  law,  according  to  whether  the  subject  of  the  trust 
was  personal  or  real  property.6  It  is  not  necessary,  to  exclude  the  donee 
from  a  beneficial  interest,  that  there  should  be  a  valid  or  effectual  trust;  it  is 
only  necessary  that  it  should  clearly  appear  that  a  trust  was  intended.' 


1.  Subject-matter  and  Object  Must  Be  Certain. 

—  Bardswell  v.  Bardswell,  g  Sim.  320;  Reeves 
v.  Baker,  18  Beav.  372;  Fox  v.  Fox,  27  Beav. 
301;  Pushman  v.  Filliter,  3  Ves.  Jr.  7;  Cruwys 
v.  Colman,  g  Ves.  Jr.  3ig;  Shaw  v.  Lawless,  5 
CI.  &  F.  I2g;  Smith  v.  Smith,  2  Jur.  N.  S.  g67; 
In  re  Williams,  (i8g7)  2  Ch.  12;  In  re  Bond, 
4  Ch.  D.  238;  Harrison  v.  Harrison,  2  Gratt. 
(Va.)  1,  44  Am.  Dec.  365.  See  also  Anderson 
v.  McCulIough,  3  Head  (Tenn.)  614  [citing 
Wright  v.  Atkyns,  1  T.  &  R.  157,  per  Lord 
Eldon,  L.  C.];  Hill  v.  Page,  (Tenn.  Ch.  i8gs) 
36  S.  W.  Rep.  735. 

Object  of  Trust.  —  Under  the  early  English 
doctrine  precatory  words  were  insufficient, 
standing  alone,  to  create  a  trust  where  the  ob- 
ject of  the  trust  was  indefinite  and  uncertain. 
Parsons  v.  Banker,  18  Ves.  Jr.  476. 

Subject  of  Trust.  —  "  Words  of  recommenda- 
tion are  never  construed  as  trusts  unless  the 
subject  be  certain."  Finden  i:  Stephens,  2 
Phil.  142.  See  also  Wynne  v.  Hawkins,  I 
Bro.  C.  C.  i7g;  Hoy  v.  Master,  6  Sim.  568. 

2.  See  supra,  this  section,  Doctrine  Stated  — 
Early  English  Doctrine. 

3.  Bernard  v.  Minshull,  Johns.  Ch.  (Eng.) 
276. 

4.  Lack  of  Certainty  Indicative  of  Intent  Not  to 
Create  Trust. —  Knight  v.  Knight,  3  Beav.  148, 
affirmed  sul>  nam.  Knight  v.  Boughton,  11  CI.  & 
F.  513;  Bernard  v.  Minshull,  Johns.  Ch.  (Eng.) 
276;  Morice  v.  Durham,  10  Ves.  Jr.  522,  7  Rev. 
Rep.  232;  Briggs  v.  Penny,  3  De  G.  &  Sm. 
525,  affirmed  3  Macn.  &  G.  546;  Wynne  v. 
Hawkin,  1  Bro.  C.  C.  I7g;  Lines  v.  Darden,  5 
Fla.  51;  Pratt  v.  Sheppard.  etc.,  Hospital,  88 
Md.  610;  Williams  v.  Baptist  Church,  g2  Md. 
4g7;  Schmucker  v.  Reel,  61  Mo.  5g2;  Lesesne 
v.  Witte,  5  S.  Car.  450;  Knox  v.  Knox,  5g  Wis. 


172,  48  Am.  Rep.  487.  See  also  Mussoorie 
Bank  v.  Raynor,  7  App.  Cas.  321;  Bristol  v, 
Austin,  40  Conn.  438;  Clark  v.  Hill,  g8  Tenn. 
300;  and  notes  in  following  subdivisions. 

6.  See  Pratt  v.  Sheppard,  etc.,  Hospital,  88 
Md.  610;  Schmucker  v.  Reel,  61  Mo.  5g2, 
Foster  v.  Willson,  68  N.  H.  241,  73  Am.  S*. 
Rep.  581. 

Where  Trust  Unlawful.  —  Though  it  clearly 
appears  that  the  testator  intended  to  create  a 
trust,  the  trust  attempted  may  be  incapable  of 
enforcement  for  the  reason  that  it  is  prohibited 
by  law,  as  where  it  is  for  a  charitable  purpose 
and  the  will  was  not  executed  within  the 
length  of  time  prescribed  by  statute  prior  to 
the  testator's  death;  in  such  case  the  trust 
property  goes  to  the  heirs  at  law.  Presby- 
terian Board,  etc.,  v.  Culp,  151  Pa.  St.  467. 

6.  Next  of  Kin  or  Heirs  at  Law  Take.  —  Briggs 
v.  Penny,  3  Macn.  &  G.  546,  affirming  3  De  G. 
&  Sm.  525;  Wadley  v.  North,  3  Ves.  Jr.  364; 
Wood  v.  Cox,  1  Keen  317:  Williams  v.  Bap- 
tist Church,  g2  Md.  4g7;  Pratt  v.  Sheppard, 
etc.,  Hospital,  88  Md.  610.  See  also  the  title 
Trusts  and  Trustees. 

Uncertainty  as  to  Object  of  Trust.  —  Where  the 
testator  by  precatory  words  clearly  manifests 
an  intention  that  property  given  by  the  will 
shall  be  taken  in  trust  but  does  not  indicate 
the  beneficiaries  thereof  or  the  manner  of  ad- 
ministering the  trust  or  the  objects  thereof, 
the  beneficiary  in  the  will  takes  nothing,  and 
(he  property  devolves  as  in  case  of  intestacy. 
Ingram  v.  Fraley,  2g  Ga.  553;  Maught  v. 
Getzendanner,  65  Md.  527,  57  Am.  Rep.  352. 

7.  Briggs  v.  Penny,  3  Macn.  &  G.  546,  affirm- 
ing  3  De  G.  &  Sm.  525;  Maught  v.  Getzendan- 
ner, 65  Md.  527,  57  Am.  Rep.  352;  Schmucker 
v.  Reel,  61  Mo.  5g2. 
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Where  the  uncertainty  indicates  an  intention  not  to  create  a  trust,  the  donee 
takes  the  whole  beneficial  interest.1 

(b)  Certainty  as  to  Subject-matter  —  aa.  Time  at  Which  Certainty  Must  Appear.  —  The 
certainty  as  to  the  subject-matter  which  will  authorize  the  inference  that  the 
testator,  by  the  use  of  precatory  words,  intended  to  impose  an  imperative 
obligation  on  the  donee  and  constitute  him  a  trustee  must  appear  from  the 
time  when  the  will  first  speaks,  that  is,  from  the  time  of  the  testator's  death. 
The  fact  that  subsequently  to  such  time  the  quantum  of  the  property  whicn 
it  is  claimed  is  held  in  trust  becomes  certain  is  insufficient.2 

bb.  Power  of  Alleged  Trustee  to  Withdraw  Part  of  Property  from  Trust.  —  If 
from  the  whole  will  it  appears,  either  by  express  words  or  by  implication,  that 
the  devisee  or  legatee  is  intended  to  have  a  discretionary  power  of  withdraw- 
ing from  the  enjoyment  of  the  supposed  cestui  que  trust  the  whole  or  any  part 
of  the  property  concerning  which  the  wish  or  recommendation  is  expressed, 
then  the  subject-matter  is  too  uncertain  to  imply  a  trust.3 

ec.  Vagueness  as  to  Amount  or  Proportions  Which  Alleged  Cestuis  Que  Trustent 
Take.  —  Vagueness  in  the  designation  of  the  proportions  which  the  supposed 
beneficiaries  of  the  alleged  trust  are  to  take,  when  the  benefit  may  be  claimed 
by  more  than  one,  is  evidence  that  no  trust  was  intended.4  It  has  been  held, 
however,  where  the  testator  requested  his  donee  to  make  an  "  equitable  dis- 
tribution "  of  the  property  given  among  his  children,  and  vested  in  the  donee 
a  discretionary  power  to  reward  such  of  the  beneficiaries  as  were  most  dutiful, 
that  the  donee  held  as  trustee  to  make  a  substantial  allotment  to  each  one  of 
the  children,  with  power  to  make  a  just  and  reasonable  discrimination  in  favor 
of  some  of  them,  based  on  their  conduct.3  Cases  in  which  various  expressions 
used  by  the  testator  have  been  held  to  indicate  with  insufficient  certainty  to 
show  an  intent  to  create  a  trust  the  quantum  of  the  property  to  be  held  in 
trust  are  referred  to  in  the  notes.6  Where  the  testator  expressed  a  wish 
or  recommendation  that  the  donee  should  advance  or  settle  a  designated  sum, 


1.  Pratt  v.  Sheppard,  etc.,  Hospital.  88  Md.      6  Del.  Ch.  208:  Williams  v.  Worthington,  49 

Md.  572,  33  Am.  Rep.  286.  See  also  Tibbits  v. 
Tibbiis,  19  Ves.  Jr.  656;  Fullenvvider  v.  Wat- 
son, 113  Ind.  18;  Van  Gordon  v.  Smith,  99  Ind. 
404;  Durant  v.  Smith.  159  Mass.  229. 

4.  Vagueness  as  to  Proportion. —  Harper  :•. 
Phelps,  21  Conn.  257;  Lesesne  v.  Witte,  5  S. 
Car.  450. 

5.  Power  to  Donee  to  Discriminate  as  to  Pro- 
portions.—  Anderson  v.  McCullough,  3  Head 
(Tenn.)  614.    See  also  the  title  Powers, 
section  Powers  of  Appointment. 

6.  "  The  bulk  of  my  said  residuary  estate." 
Palmer  v.  Simmonds,  2  Drew.  221. 

A  request  in  regard  to  the  income  of  certain 
property,  that  it  "  shall  be  devoted  mainly  to 
the  care  of  the  indigent  insane."  Pratt  v. 
Sheppard,  etc.,  Hospital,  88  Md.  610. 

"All  or  the  greater  pait  of  the  property" 
given  to  the  donee.  In  re  Pinckard,  4  Jur.  N. 
S.  1041. 

"  To  give  any  presents  to  my  sister  *  *  * 
that  she  may  need  and  that  my  estate  can 
afford."    Webster  v.  Wathen,  97  Ky.  318. 

An  expression  of  confidence  that  the  donees 
"  on  their  part  will  not  fail  to  do  for  him  [a 
brother]  and  his  family  all  that  in  the  circum- 
stances the  truest  fraternal  regard  may  require 
them    to  do."    Rose    v.    Porter,   141  Mass. 


610. 

2.  Certainty  Must  Appear  at  Time  of  Testator's 
Death.  —  Coulson  v.  Alpaugh,  163  111.  298, 
criticising  Mills  v.  Newberry,  112  111.  123,  54 
Am.  Rep.  213,  and  holding  that  where  a  testa- 
tor requested  in  his  will  that  a  donee  dispose 
in  a  designated  way  of  "  what  remains  "  at 
the  latter's  death,  the  fact  that  the  property 
remaining  had  become  certain  at  the  donee's 
death  did  not  authorize  the  imposition  of  a 
trust  thereon  at  that  time. 

3.  Power  of  Alleged  Trustee  to  Consume  Prop- 
erty.—  Knight?'.  Knight,  3  Beav.  148,  affirmed 
sub  nom.  Knight  v.  Buughton,  11  CI.  &  F.  513; 
Malim  v.  Keighley,  2  Ves.  Jr.  333;  Curtis  v. 
Rippon,  5  Madd.  434;  Horwood  v.  West,  1 
Sim.  &  St.  387;  Howard  v.  Carusi,  109  U.  S. 
725;  Mills  v.  Newberrv,  112  111.  123,  54  Am. 
Rep.  213;  Coulson  v.  Alpaugh,  163  111.  298; 
Lesesne  v.  Witte,  5  S.  Car.  450.  See  also 
Mussoorie  Bank  v.  Ravnor,  7  App.  Cas.  321' 
Wells  v  Doane,  3  Gray  (Mass.)  201. 

When  a  testator  gives  property  to  another  in 
absolute  terms,  and  then  by  use  of  precatory 
language  expresses  a  desire,  confidence,  or 
hope  that  such  person  will  dispose  of  what 
may  remain  in  a  specified  way,  no  trust  will 
be  inferred,  since  the  trustee  has  an  implied 
power  to  consume  the  property,  rendering  the 
subject  of  the  supposed  trust  uncertain.  Par- 
nall  r.  Parnall,  9  Ch.  D.  96;  Bland  v.  Bland.  2 
Cox  Ch.  349;  Pope  v.  Pope,  10  Sim.  1;  Push- 
man  v.  Filliter,  3  Ves.  Jr.  7;  Bryan  v.  Milby, 


3°9- 

A  request  that  "  in  the  event  she  should 
marrv  again  she  will  see  that  the  interests  of 
our  children  in  said  property  are  protected." 
Sale  v  Thornberry,  86  Ky.  266. 
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not  exceeding  the  amount  given,  to  or  for  the  benefit  of  another,  together 
with  whatever  sum  the  donee  himself  might  choose  to  devote  to  such  purpose 
from  his  own  funds,  it  was  held  that  a  trust  was  created  to  the  extent  of  the 
amount  designated  by  the  testator  and  over  which  he  had  control,  though  the 
amount  to  be  contributed  by  the  donee  was  uncertain.1 

dd.  Where  Donor  Prescribes  Standard  by  Which  Amount  May  Be  Ascertained.  — 
The  fact  that  the  testator  does  not  specify  the  amount  of  the  property  given 
which  he  wishes  to  have  devoted  to  the  use  of  another  does  not  necessarily 
negative  an  intention  to  create  a  trust,  provided  he  has  furnished  some 
standard  by  which  it  can  be  ascertained.2 

(c)  Certainty  as  to  Object.  —  Where  the  uncertainty  as  to  the  person  for  whom 
the  testator  intends  the  donee  to  hold  the  property  is  such  that  it  is  impossi- 
ble for  the  court  to  determine  what  person  is  meant,  such  fact  is  considered 
by  the  court  as  a  strong  indication  that  the  testator  used  the  precatory  words 
in  their  natural  sense,  and  not  for  the  purpose  of  creating  a  trust.3  It  is  not 
necessary  that  the  testator  should  directly  name  the  cestui  que  trust,  but 
enough  must  appear  on  the  face  of  the  will  to  enable  the  court  to  determine 
whom  the  donor  intended  to  benefit  by  the  trust.4  An  intent  to  create  a 
trust  will  not  be  inferred  when  the  testator  leaves  the  selection  of  the  persons 
from  a  specified  class  to  the  uncontrolled  discretion  of  the  donee.5  But  if 
the  testator  indicates  that  persons  of  a  designated  class  are  to  be  selected  by 
the  donee  and  prescribes  a  rule  by  which  the  selection  from  the  class  is  to  be 
made,  as  those  who  are  most  needy,  the  provision  will  be  held  to  create  a 
power  in  trust,  the  execution  of  which  in  good  faith  by  the  donee  will  not  be 
interfered  with,  but  which  will  be  enforced  by  the  court  if  the  donee  dies 
without  executing  it.6 

Charitable  Trusts.  —  The  necessity  of  certainty  as  to  the  object  in  order  to 
infer  a  trust  from  precatory  words  is  in  some  jurisdictions  considerably  relaxed 
in  cases  where  the  supposed  trust  is  for  a  charitable  use.7  Expressions  which 
have  or  have  not  been  held  to  be  a  sufficiently  definite  and  certain  designation 
of  the  object  to  show  an  intention  to  create  a  trust  are  referred  to  in  the 
notes.8 

1.  Ford  v.  Fowler,  4  Jur.  958;  Reed  v.  Reed,  v  Chapin,  ig  Conn.  342;  Maught  v.  Getzen- 
30  Ind.  313.  danner,  65  Md.  527,  57  Am.  Rep.  352;  Pratt 

2.  Such.  Support  as  Cestui  Que  Trust  May  Need      v.  Sheppard,  etc.,  Hospital,  88  Md.  630;  Davis 

—  Held  Sufficient. —  Blanchard  v.  Chapman,  22      v.  Mailey,  134  Mass.  588. 

111.  App.  341;  Ingraham  v.  Ingraham,  169  111.         4.  Certainty  Must  Appear  on  Face  of  Will. — 

432;  Warner  v.  Bates,  98  Mass.  274;  Baby  v.  Wood  v.  Camden  Safe  Deposit,  etc.,  Co.,  44 
Miller,  I  U.  C.  Err.  &  App.   218.     Compare      N.  J.  Eq.  460. 

Macnab  v.  Whitbread,  17  Beav.  299,  wherein  6.  Selection  by  Donee  from  Designated  Class. — 
it  was  held  that  a  provision  in  a  will  express-  Harper  v.  Phelps,  21  Conn.  257;  Randall  v. 
ing  the  testator's  full  assurance  and  confident  Randall,  135  111.  398,  25  Am.  St.  Rep.  373. 
hope  that  the  donee  would  educate  and  care  6.  Power  in  Trust.  —  Bull  v.  Bull,  8  Conn.  47. 
for  his  children  in  the  same  manner  as  would  See  also  the  title  Powers,  ante. 
have  been  his  intention  had  he  lived,  was  too  7.  Charitable  Uses. —  Moggridge  v.  Thack- 
obscure  to  create  a  trust.  well,  7  Ves.   Jr.  36.     See  also  Webster  v. 

Care  and  Protection  —  Trust  Held  Valid. —  Morris,  66  Wis.  366,  57  Am.  Rep.  278.  And 
Colton  v.  Colton,  127  U.  S.  300.  see   the   title    Charities    and   Trusts  for 

Quantum  of  Property  Held  in  Trust.  —  As  to  Charitable  Uses,  vol.  5,  p.  905. 
the  amount  which  courts  will  award  to  the  8.  Sufficient  Designation  of  Object.  —  Where  a 
cestui  que  trust  when  the  testator  fixes  the  testator  requested  the  donee  to  give  the  prop- 
standard  of  benefaction  as  "  properly  provide  erty  among  such  of  the  testator's  own  rela- 
for,"  or  "  provide  for  the  care,  comfort,  and  lives  as  the  donee  should  think  most  deserving 
education  of,"  see  Noe  v.  Kern,  93  Mo.  367,  and  approve  of,  the  will  was  held  to  create 
3  Am.  St.  Rep.  544,  Murphy  v.  Carlin,  113  a  power  in  trust  which  the  court,  the  donee 
Mo.  112,  35  Am.  St.  Rep.  6gg.  See  also  failing  to  exercise  the  power,  would  execute 
Blanchard  v.  Chapman,  22  111.  App.  341.  And  by  distributing  the  property  according  to  the 
see  the  titles  Support  and  Maintenance;  statute  of  distributions.  Harding  v.  Glyn,  1 
Trusts  and  Trustees.  Atk.  469.    See  also  the  title  Powers,  ante. 

3.  Uncertainty  of  Object  as  Evidence  of  Intent.         "  With  a  special  request  that  at  her  death 

—  Harding  v  Glyn,  1  Atk.  469;  Reeves  v.  she  give  the  said  lands  to  be  equally  divided 
Baker,  18  Beav.  372;  Sale  v.  Moore,  1  Sim.  between  her  near  relatives  and  mine,"  was 
534;  Cary  v.  Cary,  2  Sch.  &  Lef.  173;  Gilbert     held  to  create  a  trust,  recourse  being  had  to 
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(d)  Extraneous  Evidence  to  Remove  Uncertainty.  —  Obviously,  the  uncertainty  which 
can  be  looked  to  as  indicative  of  the  testator's  intention  is  such  as  arises  from 
a  perusal  of  the  will  itself.1  Notwithstanding  such  uncertainty  it  may  appear 
that  the  testator  intended  precatory  words  to  be  used  in  an  imperative  sense. 
In  the  latter  case  extraneous  evidence  is  inadmissible  to  show  the  object  or 
subject-matter  of  the  trust,  but  the  donee  will  hold  in  trust  for  the  next  of 
kin  or  heirs  at  law.2 

d.  Use  of  Apt  and  Technical  Language  to  Create  Trust.  —  The 
fact  that  a  testator  has  in  one  part  of  his  will  used  apt  and  technical  language 
for  the  creation  of  a  trust  is  regarded  by  the  courts  as  evidence  that  he  did 
not  intend  by  the  use  of  precatory  words  in  other  parts  thereof  to  impose  a 
trust  on  the  legatee  or  devisee.3  It  has  been  said,  however,  that  the  wreight 
to  be  given  to  such  fact  is  largely  dependent  on  the  situation  and  relation  of 
the  parties,  since  in  imposing  a  trust  on  a  stranger  a  testator  might  deem  it 
necessary  to  use  technical  language,  while  in  addressing  one  in  whom  he  had 
especial  confidence  he  might  deem  words  of  confidence,  recommendation,  or 
entreaty  sufficient  to  impose  a  binding  obligation.4 

e.  Nature  of  Estate  Given  to  Donee.  —  Some  of  the  cases  say  that 
whenever  one  clause  of  the  will  gives  an  absolute  and  uncontrollable  owner- 
ship, the  courts  will  not  create  a  trust  from  subsequent  precatory  words.5 
This  statement  is,  perhaps,  in  the  light  of  the  modern  decisions,  strictly 
correct,  but  it  is  also  unquestionably  true  that  such  words  will  be  construed 
as  imperative  if  the  intention  otherwise  appears.  The  mere  fact  that  the 
testator  has  by  apt  and  technical  terms  given  the  property  to  the  first  taker 
absolutely  and  in  fee  is  not  conclusive  that  he  did  not  by  the  subsequent  use 
of  precatory  words  intend  to  charge  such  first  taker  as  trustee.6  It  is  to  be 
observed  that  in  most  instances  in  which  precatory  words  have  been  held  to 
create  trusts,  an  absolute  estate  was  in  terms  given  to  the  first  taker.  But 
in  such  cases,  as  it  is  expressed  by  the  courts,  a  trust  is  not  to  be  lightly 
imposed  by  mere  words  of  recommendation  and  confidence.7 


the  statute  of  distributions  to  make  such  per- 
sons certain.    Handley  v.  Wrightson,  60  Md. 

198. 

Insufficient  Designation  of  Object.  —  "  Recom- 
mending lo  her  and  not  doubting,  as  she  has 
no  relations  of  her  own  family,  but  that  she 
will  consider  my  near  relations,  should  she 
survive  me,  as  I  should  consider  them  myself 
in  case  I  should  survive  her."  Sale  v.  Moore, 
1  Sim.  534. 

A  gift  of  all  the  testator's  property  to  his 
wife,  "  believing  she  will  do  justice  belween 
her  relatives  and  mine  at  her  death.  Hill  v. 
Page,  (Tenn.  Ch.  1895)  36  S.  W.  Rep.  735. 

Family.  —  Cruwys  v.  Colman,  9  Ves.  Jr. 
319;  Harland  v.  Trigg,  1  Bro.  C.  C.  142;  Tol- 
son  v.  Tolson,  10  Gill  &  J.  (Md.)  159.  But  see 
Atkyns  v.  Wright,  17  Ves.  Jr.  255,  affirmed  19 
Ves.  Jr.  299. 

1.  Irvine  v.  Sullivan,  L.  R.  8  Eq.  673;  Wy- 
man  v.  Woodbury,  86  Hun  (N.  Y.)  277,  affirmed 
153  N.  Y.  243.  See  also  supra,  this  title, 
Creation. 

2.  Extraneous  Evidence  Inadmissible  to  Remove 
Uncertainty. —  Briggs  v.  Penny,  3  De  G.  & 
Sm.  525;  Olliffe  v.  Wells,  130  Mass.  221.  See 
also  Saylor  :\  Plaine,  31  Md.  158,  1  Am.  Rep. 
34.  And  see  supra,  this  subsection,  General 
Statement  of  Rule,  and  the  title  Trusts  and 
Trustees. 

3.  Use  of  Apt  and  Technical  Language  to  Create 
Trust.  —  In  re  Williams,  (1897)  2  Ch.  12;  Matter 
of  Whitcomb,  86  Cal.  265;  Williams  v.  Baptist 

11; 


Church,  92  Md.  497;  Pratt  v.  Sheppard,  etc., 
Hospital.  88  Md.  610;  Nunn  v.  O'Brien,  83 
Md.  198.  See  also  Stead  v.  Mellor,  5  Ch.  D. 
225. 

4.  Warner  v.  Bates,  98  Mass.  274;  Murphy 
v.  Carlin,  113  Mo.  112,  35  Am.  St.  Rep.  699. 

5.  Bills  v.  Bills,  80  Iowa  269,  20  Am.  St. 
Rep.  418;  Williams  v.  Bapiist  Church,  92  Md. 
497;  Good  v.  Fichthorn,  144  Pa.  St.  287,  27 
Am.  St.  Rep.  630;  Mclntyre  v.  Mclniyre,  123 
Pa.  St.  329,  10  Am.  St.  Rep.  529;  Shuts's 
Estale,  52  Pa.  St.  257. 

6.  Bohon  -'.  Barren,  79  Ky.  378;  Knox  v. 
Knox,  59  Wis.  172,  48  Am.  Rep.  487. 

Relative  Position  of  Words  to  Words  of  Devise 
Immaterial.  —  Bohon  v.  Barrett,  79  Ky.  378. 

7.  Precatory  Words  Ordinarily  Will  Not  Cut 
Down  Absolute  Devise  —  England.  —  Fox  v.  Fox, 
27  Beav.  301;  Green  v.  Marsden,  r  Drew.  646; 
Eaton  v.  Watts,  L.  R.  4  Eq.  151;  In  re  Adams, 
27  Ch.  D.  394;  Hill  v.  Hill,  (1897)  1  Q.  B.  483. 
See  also  Webb  v.  Wools,  2  Sim.  N.  S.  267. 

United  States.  —  Colton  v.  Colton,  127  U.  S. 
300. 

Connecticut.  —  Gilbert  v.  Chapin,  19  Conn. 

342. 

Indiana. —  Lumpkin  v.  Rodgers,  155  Ind.  285. 

Maryland.  —  Cheston  v.  Cheston.  89  Md.  465, 

Massachusetts. —  Hess  v.  Singler,  114  Mass. 
56;  Barrett  v.  Marsh,  126  Mass.  213;  Sears  v. 
Cunningham,  122  Mass.  538. 

New  York.  —  Waterford  First  Presb.  Church 
v.  McKallor,  35  N.  Y.  App.  Div.  98;  Street  v. 
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Distinction  Between  Gift  of  Life  Estate  and  Fee  to  First  Taker.  —  The  character  of  the 
estate  given  to  the  first  taker  is  a  consideration  of  significance  in  determining 
whether  the  words  relied  on  to  create  a  trust  are  recommendatory  or  impera- 
tive. If  the  estate  given  to  the  first  taker  is  in  terms  for  life  only,  a  sugges- 
tion, wish,  or  recommendation  as  to  the  disposition  which  the  testator  wishes 
to  be  made  thereof  after  the  death  of  the  donee  is  deemed  more  open  to 
create  a  trust  than  it  would  be  if  the  estate  given  were  in  terms  a  fee.* 

/.  Situation  and  Relation  of  Parties.  — As  in  all  cases  where  the 
ascertainment  of  the  donor's  intention  is  the  inquiry,  the  situation  and  rela- 
tion of  the  parties  are  to  be  taken  into  consideration.  If  these  are  such  as  to 
indicate  that  the  object  of  the  donor's  wish  or  expectation  is  a  natural  object 
of  his  bounty,  then  such  fact  is  evidence  that  he  intended  to  create  a  trust  in 
favor  of  such  person  ;  2  and  cn  the  other  hand,  if  the  first  taker  is  one  to  whom 
from  such  considerations  it  would  naturally  be  assumed  that  the  donor 
intended  to  give  a  beneficial  interest,  precatory  words  will  not  be  construed 
as  imperative,  so  as  to  make  such  person  a  mere  trustee  and  leave  him  wholly 
unprovided  for.3 

g.  Testamentary  Scheme.  —  In  determining  whether  a  testator  intended 
by  the  use  of  precatory  words  to  create  a  trust,  the  whole  will  and  the  scheme 
of  disposing  of  his  property  adopted  by  the  testator  are  to  be  considered.4 


PRECEDENT.  —  See  the  title  CONDITIONS,  vol.  6,  p.  500. 
PRECEDENTS.  —  See  the  title  Stare  Decisis. 

PRECEDING. — Although  the  word  "preceding"  generally  means  next 
before,  yet  a  different  signification  will  be  given  to  it  if  required  by  the 
context  and  the  facts  of  the  case.5 


Gordon,  41  N.  Y.  App.  Div.  439;  Clay  v. 
Wood,  153  N.  Y.  134,  affirming  91  Hun  (N.  Y.) 
398;  Matter  of  Gardner,  140  N.  Y.  122;  Foose 
v.  Whkmore,  82  N.  Y.  405,  37  Am.  Rep.  572. 

Pennsylvania,  —  Forscht's  Estate,  2  Pa.  Dist. 
294;  Second  Reformed  Presb.  Church  v.  Dis- 
brow,  52  Pa.  St.  219. 

South  Carolina.  —  Arnold  v.  Arnold,  41  S. 
Car.  291. 

See  also  McRee  v.  Means,  34  Ala.  349. 

To  Cut  Down  Absolute  Devise,  Imperative  Sense 
Must  Affirmatively  Appear.  —  In  re  Hutchinson, 
8  Ch.  D.  540;  Meredith  v.  Heneage,  1  Sim.  542; 
In  re  Pinckard,  4  Jur.  N.  S.  1041;  Pratt  v. 
Sheppard,  etc.,  Hospital,  88  Md.  610;  McCler- 
nan  v.  McClernan,  73  Md.  283;  Murphy  v. 
Carlin,  113  Mo.  112,  35  Am.  St.  Rep.  699;  Noe 
v.  Kern,  93  Mo.  367,  3  Am.  St.  Rep.  544;  Burt 
v.  Herron,  66  Pa.  St.  400. 

Civ.  Code  Cal.,  §  1322,  provides  that  a  clear 
and  distinct  devise  or  bequest  cannot  be 
affected  by  any  other  words  not  equally  clear 
and  distinct.    Matter  of  Marti,  132  Cal.  666. 

1.  Distinction  Between  Gift  of  Life  Estate  and 
Fee  to  First  Taker.  —  Hovvarth  v.  Dewell,  6  Jur. 
N.  S.  1360.  See  also  McClernan  v.  McCler- 
nan, 73  Md.  287;  Pratt  v.  Sheppard,  etc.,  Hos- 
pital. 83  Md.  610 

2.  Situation  and  Relation  of  Parties.  —  Colton 
v.  Colton,  127  U.  S.  300;  Cockrill  v.  Armstrong, 
3r  Ark.  580;  Warner  v.  Bates,  98  Mass.  274; 
Foster  v.  Willson,  68  N.  H.  241,  73  Am.  St. 
Rep.  581.  See  also  Matter  of  Marti,  132  Cal. 
666;  and  see  the  title  Wills. 

Moral  Duty  of  Testator  Regarded.  —  Hadley  v. 
Hadley,  100  Tenn.  446.  See  also  Warner  v. 
Bates,  98  Mass.  274. 

Where  Failure  to  Imply  Trust  Would  Result  in 


Adequate  Provision  for  Widow.  —  Hunter  v. 
Stembtidge,  12  Ga.  192. 

3.  In  re  Hutchinson,  8  Ch.  D.  540;  Irvine  v. 
Sullivan,  L.  R.  8  Eq.  673. 

Care  and  Education  of  Testator's  Children.  — 
The  fact  that  unless  precatory  words  be  con- 
strued as  creating  a  trust  the  testator  will 
have  failed  to  have  made  provision  for  the 
care  and  education  of  his  children  is  strong 
evidence  that  he  used  such  words  with  an  in- 
tent to  create  a  trust  in  their  lavor.  Major  v. 
Herndon.  78  Ky.  123. 

Adopted  Children.  —  Noe  v.  Kern,  93  Mo.  367, 
3  Am.  St.  Rep.  544;  Murphy  v.  Carlin,  113 
Mo.  112,  35  Am.  St.  Rep.  699. 

4.  Harpers.  Phelps,  21  Conn.  257.  And  see 
Briggs  v.  Penny,  3  Macn.  &  G.  546,  affirming 
3  De  G.  &  Sm.  525;  Murphy  v.  Carlin,  113  Mo. 
H2,  35  Am.  St.  Rep.  699. 

5.  Preceding.  —  Simpson  v.  Robert,  35  Ga. 
180. 

A  statute  defined  a  public  stockyard  as  a 
stockyard  which  for  the  preceding  twelve 
months  should  have  had  an  average  daily  re- 
ceipt of  a  certain  number  of  head  of  live  stock. 
In  Cotting  v.  Kansas  City  Stock-Yards  Co., 
79  Fed.  Rep.  681,  upon  the  meaning  of  the 
word  preceding,  as  Li'jd  in  this  definition,  the 
court  said:  "  The  word  preceding  does  not 
mean  anterior  to  the  passage  of  the  act,  bit 
that  a  stockyard,  to  come  under  the  law,  must 
have  maintained  for  a  period  of  twelve  months 
a  stated  volume  of  business,  and  the  annual 
report  of  its  business  required  by  the  law  indi- 
cates this  intention." 

Preceding  Section.  —  The  words  "  preceding 
section  "  in  a  statute  have  been  held  to  refer 
to  all  preceding  sections  referring  to  the  same 
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Definitions. 


PRECEPT.  —  A  "  precept  "  is  a  command  or  mandate  in  writing,  of  equal 
import  with  writ  or  process.1 

PRECINCT.  —  "  Precinct  "  is  a  general  and  not  a  technical  word,  and 
indicates  any  district  marked  out  and  defined.2 

PRECISE.  —  See  CLEAR,  vol.  6,  p.  m. 

PRECLUDE.  —  See  note  3. 

PRECONCEIVE.    (See  also  PREMEDITATE  —  PREMEDITATED,  ETC.,  post.) 

—  To  "  preconceive  "  means  to  think  of  beforehand ;  that  is,  before  the 
execution  of  the  act  thought  of.4 

PREDECESSOR.  —  "  Predecessor,"  in  its  common  acceptation,  means  one 
who  goes  before  another  in  a  given  state,  position,  or  office.5 

PREDOMINANT.  —  "Predominant"  is  understood  to  signify  something 
greater  than  or  superior  in  power  and  influence  to  others  with  which  it  is 
connected  or  compared.0 

PRE-EMPT  —  PRE-EMPTION  —  PRE-EMPTOR.  —  See  the  title  Public 
Lands. 

PRE-EXISTING.  —  See  note  7. 

PREFERENCES.  —  See  the  titles  COMPOSITION  WITH  CREDITORS,  vol.  6, 

p.  394  et  seq.;  FRAUDULENT  SALES  AND  CONVEYANCES,  vol.  14,  p.  386  et  seq.; 

Insolvency  and  Bankruptcy,  vol.  16,  p.  630. 
PREFERENTIAL  LIEN.  —  See  note  8. 

PREFERRED.    (See  also  the  references  given  under  PREFERENCES,  ante.) 

—  "Preferred"  is  a  relative  term,  and  means  that  the  thing  to  which  it 


subject-matter.  Atty.-Gen.  v.  Temple,  29 
Nova  Scotia  281. 

1.  Precept.  —  Adams  v.  Vose,  1  Gray  (Mass.) 
58. 

2.  Precinct. —  Union  Pac.  R.  Co.  v.  Cheyenne, 
113  U.  S.  524,  and  in  that  case  it  was  held  that 
in  [he  connection  in  which  the  word  stood,  it 
signified  a  dislrict  inferior  to  a  county  and 
superior  to  a  township. 

Eeturn.  — "  The  word  pi-ecinct,  as  used  in 
an  officer's  return,  *  *  *  means  the  terri- 
tory within  which  the  officer  may  legally  dis- 
charge the  duties  of  his  office,  and  cannot 
fairly  be  interpreted  as  meaning  the  whole 
state."    Brooks  v.  Norris,  124  Mass.  172. 

School  District. —  Under  a  Kentucky  statute 
relative  to  the  taxing  of  railroads,  which  pro- 
vided that  the  rolling  stock  and  real  estate 
should  be  taxed  "  for  the  purposes  of  each 
county,  city,  town,  or  precinct  "  in  which  any 
part  of  the  railway  was  located,  it  was  held 
that  the  woid  precinct  could  not  be  construed 
as  meaning  a  con'  mon-school  dislrict.  Louis- 
ville, etc.,  R.  Co.  v.  Johnson,  (Ky.  1889)  11  S. 
W.  Rep.  666. 

Precinct  and  Village  Distinguished.  —  "A  vil- 
lage is  a  municipal  corporation  created  for  the 
purpose  of  local  government,  and  may  sue 
and  be  sued.  A  precinct  is  a  political  subdi- 
vision of  a  county,  possessing  no  corporate 
powers."  Accordingly,  it  was  held  that  illegal 
voting  at  a  village  election  was  not  punisha- 
ble under  Crim.  Code  Neb.,  181.  182,  which 
prohibit  illegal  voting  at  a  precinct.  State  v. 
Chichester,  31  Neb.  327. 

Municipal  Corporations.  —  In  Union  Pac.  R. 
Co.  v.  Ryan,  2  Wyo.  418,  it  was  held  that  the 
term  precinct,  as  used  in  a  tax  act,  did 
not  mean  an  organized  municipal  corpora 
tion. 

Precincts  of  Prison.  —  By  a  statutory  pro- 
vision the  warden  and  deputy  warden  of  the 


state  prison  might  serve  legal  processes  within 
the  precincts  of  the  prison.  It  was  held  th^t 
the  word  precincts  embraced  not  only  the 
prison  building,  but  the  grounds  connected 
therewith.    Hix  v.  Sumner,  50  Me.  290. 

Organization  of  Assembly  Districts  —  Precincts. 
—  The  term  precinct,  as  used  in  Const.  Wi?., 
art.  4,  §  4,  which  provides  that  the  legislature 
shall  organize  assembly  districts  "  to  be 
bounded  by  county,  precinct,  town,  or  ward 
lines,"  and  "  to  consist  of  contiguous  terri- 
tory," was  held  to  have  reference  "  only  to 
certain  districts  having  similar  functions  to 
those  of  towns  *  *  *  in  territorial  times, 
and  which  passed  away  upon  the  formation  o( 
the  first  legislative  districts,  after  the  admis- 
sion of  the  state;  and  the  term  is  no  longer 
used  except,  perhaps,  occasionally,  inter- 
changeably with  election  districts."  Chicago, 
etc.,  R.  Co.  v.  Oconto.  50  Wis.  196.  See  also 
State  v.  Cunningham,  Sr  Wis  520. 

3.  "  Preclude  "  Used  Synonymously  with  "  Ex- 
clude."— -See  Lindsay  v.  People,  1  Idaho  456 
(judgment  precluding  a  person  from  holding 
a  certain  office). 

4.  Preconceive.  —  State  v.  Spotted  Hawk,  22 
Mont.  67. 

5.  Predecessor. —  P.  Lorillard  Co.  v.  Peper, 
65  Fed.  Rep.  598.  And  in  that  case  it  was 
held  that  the  term  did  not  necessarily  express 
any  relation  of  legal  privity. 

6.  Predominant.  —  Matthews  v.  Bliss,  22  Pick. 
(Mass.)  48,  per  Shaw,  C.  J. 

7.  Pre-existing.  — "  The  words  '  pre-existing 
debt,'  in  their  natural  meaning,  include  all 
debts  previously  contracted,  whether  they  h  ive 
become  payable  or  not."  Fletcher,  Appellant, 
136  Mass.  342. 

8.  Preferential  Lien  of  Landlord.  (See  also 
the  title  Landlord  and  Tenant,  vol.  18,  p. 
332  )  —  See  ///  re  McCraken,  4  Ont.  App.  486; 
Lazier  :•.  Henderson,  29  Ont.  67S. 
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is  attached  has  some  advantage  over  another  thing  of  the  same  character, 
which  but  for  this  advantage  would  be  like  it.1 

PREGNANT.  (See  also  the  titles  ABORTION,  vol.  i,  p.  1 83 ;  MEDICAL 
Jurisprudence,  vol.  20,  p.  535;  Murder  and  Manslaughter,  vol.  21, 
p.  101.)  —  "Pregnant"  is  defined  as  being  with  young,  as  a  female  great  with 
child.2 

PREJUDICE.  (See  also  Bias,  vol.  4,  p.  13;  Without  Prejudice;  and 
the  titles  JUDGE,  vol.  17,  p.  714;  JURY  AND  JURV  TRIAL,  vol.  17,  p.  1086; 
Venue.  See  further  Encvc.  of  Pl.  and  Pr.,  titles  Change  OF  Venue,  vol. 
4,  P-  373  5  Removal  of  Causes,  vol.  18,  p.  150.)  —  "  Prejudice"  is  defined  as 
an  opinion  or  decision  of  mind  without  due  examination;  prejudgment;  a 
bias  or  leaning  towards  one  side  or  the  other  of  a  question  from  other  con- 
siderations than  those  belonging  to  it ;  an  unreasonable  predilection  or  prepos- 
session for  or  against  anything,  formed  without  proper  grounds  or  before 
suitable  knowledge;3  prepossession;  judgment  formed  beforehand  without 
examination.4    To  prejudice  is  also  used  in  the  sense  of  to  injure.5 

PRELIMINARY  INJUNCTION.  —  See  the  title  Injunctions,  vol.  16,  p  337. 


1.  Preferred.  —  State  v.  Cheraw,  etc..  R.  Co., 
16  S.  Car.  530. 

Preferred  Beneficiaries.  —  AV  Cheesborough, 
30  Ont.  639;  Videan  v.  VVestover,  29  Ont.  5. 

Preferred  Debt.  —  Within  an  insolvency  stat- 
ute, a  claim  for  money  payable  as  rent  by  a 
cotenant  for  the  privilege  of  taking  coal  out  of 
a  mine  for  so  much  pei  cubic  yard  was  held 
to  he  a  preferred  debt.  Greenongh's  Appeal, 
9  Pa.  St.  18. 

Preferred  Stockholders.  —  See  the  titles  Divi- 
dends, vol.  9,  p.  697;  Stock;  Stockholders. 
See  also  Henry  v.  Great  Northern  R.  Co.,  4 
Kay  &  J.  i;  Chaffee  v.  Rutland  R.  Co.,  55  Vt. 
no. 

Preferred  Stock.  —  See  the  titles  Stock;  Stock- 
holders; also  Jones  v.  Concord,  etc.,  R.  Co., 
67  N.  H.  234,  68  Am.  St  Rep.  650. 

Preferred  Stock  Distinguished  from  Special  Stock. 

—  See  the  titles  Stock;  Stockholders;  also 
American  Tube  Works  v.  Boston  Mach.  Co., 
139  Mass.  5. 

Preferred  Dividend.  —  See  the  title  Dividends. 
vol.  9,  p.  698. 
Succession.    (See  also  the  title  Succession.) 

—  By  the  seventh  canon  of  descent,  it  is  stated 
that  in  collateral  inheritances  the  male  stocks 
shall  be  preferred  to  the  female.  2  Black. 
Com.  234.  Upon  the  meaning  of  the  term 
preferred,  as  thus  used,  the  court  in  Douglas 
v.  Cameron,  47  Neb.  369,  said:  "The  term 
preferred,  was  there  used  in  the  sense  of  en- 
tirely excluding  the  female  stock  provided 
male  stock  survived;  and  that,  we  think,  is 
the  general  use  of  the  term  in  such  connec- 
tion. It  seems  to  be  the  policy  of  all  the  stat- 
utes at  some  point  more  or  less  remote  to  cut 
off  representation  entirely  among  collaterals, 
and  where,  because  of  unequal  degrees  of 
kinship,  representation  would  otherwise  be 
necessary,  to  defeat  it  by  making  a  per  capita 
distribution  among  those  nearest  in  degree 
and  excluding  the  more  remote." 

2.  Pregnant. —  Eckhardt  v.  People,  22  Hun 
(N.  Y.)  527.  affirmed  83  N.  Y.  462.  And  see 
Powe  r.  State,  48  N.  J.  L.  34;  State  v.  Mur- 
phv,  27  N.  J.  L.  112. 

Pretended  or  Alleged  Pregnancy,  —  See  De 
Ventre  Inspiciendo,  vol.  8,  p.  832. 

3.  Prejudice.  —  Adelbert  College  v.  Toledo, 


etc.,  R.  Co.,  47  Fed.  Rep.  843;  In  re  Breckin- 
ridge, 31  Neb.  493;  Mitchell  v.  State,  36  Tex. 
Crim.  278. 

4.  Butler  v.  Young,  1  Flipp.  (U.  S.)  276; 
Hudgins  v.  State,  2  Ga.  176;  Bowlus  v.  Brie, 
87  Ind.  391;  State  v.  Anderson,  14  Mont.  545; 
State  v.  Frazier,  36  Oregon  185 ;  Hungerford 
v.  Cushing,  2  Wis.  405. 

Bias  and  Prejudice  Distinguished.  —  See  Bias, 
vol.  4,  p.  13 

Prejudice  in  Sense  of  Defraud.  —  SeeSmitheal 
v.  Smith,  10  Tex.  Civ.  App.  446. 

Enmity  Against  Party. —  Prejudice,  as  applied 
to  a  juror,  has  been  said  to  mean  a  prejudg- 
ment of  the  case,  and  not  necessarily  an 
enmity  or  ill  will  against  either  party.  See 
Com.  v.  Webster,  5  Cubh.  (Mass.)  297. 

Same  —  Change  of  Venue.  —  A  statute  provided 
for  a  change  of  venue  when  there  existed  so 
great  a  prejudice  as  to  preclude  a  fair  trial. 
In  construing  this  statute  the  court  said: 
"  From  the  manner  the  witnesses  were  exam- 
ined, evidently  the  learned  judge  believed  that 
the  statute  with  reference  to  prejudice  had 
reference  only  to  prejudice  against  the  accused, 
separate  and  distinct  from  his  crime,  or  per- 
sonal prejudice  against  him,  with  or  without 
any  connection  with  the  crime.  We  cannot 
comprehend  how  this  pioposition  can  be 
sound.  It  would  make  no  difference  with  the 
defendant  whether  he  was  banged  or  sent  to 
the  penitentiary  because  his  triors  had  pre- 
judged his  guilt  or  had  prejudged  him  as  a 
man."  Meyers  v.  State.  39  Tex.  Crim.  513. 
See  also  Randle  v.  State.  34  Tex.  Crim.  43. 

Removal  of  Causes  —  Opinion  of  State  Court  of 
Appeals.  —  Prejudice  as  a  ground  for  removal 
of  a  cause  from  a  slate  court  to  a  United 
States  court  cannot  properly  be  applied  to  a 
judgment  of  the  highest  court  of  the  state  on 
the  ground  that  such  judgment  differs  from 
that  of  the  Supreme  Court  of  the  United  States 
on  the  same  question.  Adelbert  College  v. 
Toledo,  etc.,  R.  Co.,  47  Fed.  Rep.  844.  See 
also  lit  re  Breckinridge,  31  Neb.  489. 

5.  Prejudice  of  Purchaser  —  English  Sale  of 
Food  and  Drugs  Act.  —  Hoyle  v.  Hitchman,  4 
Q  B.  D.  233.  See  also  Sandys  v.  Small,  3  Q. 
B.  D.  449.  Compare  Davidson  v.  MacLeod,  5 
Ct.  of  Just.  (4th  Ser.)  1. 
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PREMEDITATE  —  PREMEDITATED,  ETC.  (See  also  the  titles  Malice, 
vol.  19,  p.  623;  Murder  and  Manslaughter,  vol.  21,  p.  83.  And  see 
Deliberate  —  Deliberation,  vol.  9,  p.  191;  Wilful.)  — To  premeditate 
means  to  think  on  ;  to  revolve  in  the  mind  beforehand  ;  to  contrive  and  design 
previously.1  "  Premeditation  "  is  the  mental  operation  of  thinking  upon  an 
act  before  doing  it,  or  upon  an  inclination  before  carrying  it  out.  2  "  Pre- 
meditated "  means  previously  considered  or  meditated;  contrived  or  designed 
previously.3  "  Premeditatedly  "  means  planned,  contrived,  or  schemed  before- 
hand ;4  thought  of  beforehand  for  any  length  of  time,  however  short.5 

Intent.  —  In  a  number  of  cases  a  distinction  is  drawn  between  an  intentional 
killing  and  one  with  premeditation  or  from  premeditated  design  ;  6  but  in  some 


1.  Premeditate.  —  Webst.  Diet.,  quoted  in 
Milton  v.  State,  6  Neb.  143.  To  the  same 
effect  see  Fahnestock  v.  State,  23  Ind.  263; 
State  v.  Strothers,  8  Ohio  Dec.  358;  Brannigan 
v.  People,  3  Utah  488. 

Premeditate  and  Deliberate.  —  See  Deliberate 
—  Deliberation,  vol.  9,  p.  191. 

2.  Premeditation.  —  State  v.  Moody,  18  Wash. 
165;  State  v.  Straub,  16  Wash.  in.  See  also 
Dale  v.  State,  10  Yerg.  (Tenn.)  551;  Branni- 
gan v.  People,  3  Utah  494. 

Intent.  —  In  State  v.  Ah  Lee,  8  Oregon  221, 
it  was  said:  "  Premeditation  is  where  the  in- 
tention to  do  an  act  has  been  formed  before 
the  attempt  to  execute  it.  It  implies  a  prior 
intention  to  do  the  act  in  question." 

In  Aubrey  v.  Stale,  62  Ark.  368,  it  was  said 
that  the  word  premeditation  involves  a  prior 
intent. 

Passion.  —  Premeditation  imports  an  absence 
of  overwhelming  passion.  State  v.  Ah  Mook, 
12  Nev.  377;  People  v.  Barberi,  149  N.  Y.  256. 

Length  of  Time.  —  In  McDermott  v.  State,  8q 
Ind.  192,  the  trial  court  instructed  ihe  jury 
that  "premeditation  implies  that  the  slayer 
had  time  and  opportunity  for  deliberate 
thought;  that  after  his  mind  conceived  the 
thought  of  taking  the  life  he  meditated  upon 
it  and  formed  a  deliberate  determination  to  do 
the  act;  but  there  need  be  no  appreciable  space 
between  the  formation  of  the  intention  to  kill 
and  the  killing."  This  was  held  to  be  no 
error.  See  also  Lang  v.  State.  84  Ala.  3; 
Daughdrill  v.  State,  113  Ala.  7;  People  v. 
Pool,  27  Cal.  585;  Ernest  v.  State,  20  Fla.  385; 
Com.  v.  Drum,  58  Pa.  St.  9;  State  v.  Hobbs, 
37  W.  Va.  826. 

But  in  Slate  v.  Moody,  18  Wash.  165,  where 
the  trial  court  had  instructed  the  jury  as  fol- 
lows: "As  to  the  length  of  time  necessary  for 
deliberation  and  premeditation,  you  are  in- 
structed that  no  appreciable  space  of  time 
need  elapse  between  the  forming  of  such  intent 
and  the  infliction  of  the  fatal  wound,"  this  was 
held  to  be  error. 

And  in  People  v.  Majone,  gi  N.  Y.  212,  it 
was  said  that  while  the  time  need  not  be  long, 
it  must  be  sufficient  for  some  reflection  and 
consideration  upon  the  matter.  See  also  Peo- 
ple v.  Constantino,  153  N.  Y.  24. 

Same — -Fixed  Design  to  Kill.  —  In  State  v. 
Dovvden,  118  N.  Car.  1153,  it  was  said:  "  If 
the  prisoner  weighed  the  purpose  of  killing 
long  enough  to  form  a  fixed  design  to  kilt,  and 
at  a  subsequent  time  —  no  matier  how  soon  or 
how  remote  —  put  it  into  execution,  there  was 
sufficient  premeditation  and  deliberation  to 


warrant  the  jury  in  finding  him  guilty  of 
murder  in  the  first  degree." 

Quick  as  Thought.  —  "Premeditation  may  be 
as  quick  as  thought."  State  v.  Straub,  16 
Wash.  121,  distinguishing  State  v.  Rutten, 
13  Wash.  203. 

3.  Premeditated. —  Mitchell  v.  Stale,  60  Ala. 
28;  Craft  v.  State,  3  Kan.  450;  Atkinson  v. 
Stale,  20  Tex.  531. 

4.  Premeditatedly.  —  Craft  v.  State,  3  Kan. 
481. 

6.  Thought  of  Beforehand  for  Any  Length  of 
Time,  However  Short.  —  Republic  v.  Yamans, 
12  Hawaii  202;  State  v.  Lewis,  69  Mo.  93; 
State  v.  Kilgore,  70  Mo.  555;  Slate  v.  Kotovsky. 
74  Mo.  2415;  State  v.  Snell,  78  Mo.  241;  Stale 
v.  Landgraf,  gs  Mo.  97;  State  v.  Schaefer,  116 
Mo.  96;  State  v.  Wright,  134  Mo.  404;  State  v. 
Williams,  141  Mo.  316;  State  v.  McKenzie,  144 
Mo.  40;  State  v.  Grant,  152  Mo.  57;  Territory 
v.  Scott,  7  Mont.  414;  State  v.  Spotted  Hawk, 
22  Mont.  33;  State  v.  Thomas,  118  N.  Car. 
1113. 

Same  —  Omission  of  Word  "  Length." —  In  Stale 
v.  Landgraf,  95  Mo.  97,  the  court  said  that  the 
omission  of  the  word  "  length  "  from  an  in- 
struction did  not  change  the  meaning  of  the 
word  premeditatedly  as  usually  denned. 

Same  —  Omission  of  "  Beforehand."  —  In  State 
v.  Harris,  76  Mo.  361,  a  definition  of  premedi- 
tated by  the  court  below  as  "  thought  of  for 
any  length  of  time,  however  short,"  omitting 
the  word  "beforehand,"  was  held  to  be  error; 
but  in  State  v.  Taylor,  126  Mo.  541,  whete  the 
word  "  beforehand  "  had  been  omitted  from 
the  definition  of  j>remed itatediy  ii  was  held  to 
be  no  error,  the  lower  court  having  clearly  de- 
fined "  deliberation  "  and  "  malice  afore- 
thought." 

Thought  Over.  —  In  State  v.  Ellis.  74  Mo.  211. 
the  trial  court  instructed  the  jury  that  "  by  the 
term  premeditatedly  is  meant  thought  of  be- 
forehand, but  for  any  length  of  time,  how- 
ever short.  It  means  thought  of  in  the  sense 
of  thought  over."  It  was  held  that  the  in- 
struction that  premeditation  meant  "  thought 
of  in  the  sense  of  thought  over  "  was  errone- 
ous, because  it  gave  to  premeditation  an  ele- 
ment of  deliberation  which  did  noi  telong  lo  it. 

6.  Premeditation  Distinguished  from  Intent  to 
Kill.  —  State  v.  Williams,  69  Mo.  no;  People 
v.  Majone,  91  N.  Y.  211;  People  v.  Constan- 
tino, 153  N.  Y.  24;  State  v.  Thomas,  118  N. 
Car.  1113.  And  see  State  v.  Hoyl,  13  Minn. 
134;  State  v.  Brown,  12  Minn  543.  See 
further  ihe  title  Murder  and  Manslaughter, 
vol.  21,  p.  163. 
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jurisdictions  no  such  distinction  seems  to  be  recognized.1 

Malice  Aforethought.  —  The  term  "malice  aforethought"  has  been  held  to 
include  the  idea  of  premeditation  ;  and  in  indictments  and  instructions  where 
"malice  aforethought  "  has  been  used  in  defining  or  describing  the  crime,  it 
has  been  held  that  premeditation  was  sufficiently  expressed  though  the  latter 
term  was  omitted.8 

Necessity  of  Definition.  —  It  has  been  held  that  if  requested  the  trial  court 
should,  in  charging  the  jury  in  a  trial  for  murder,  define  the  term  "  premedi- 
tation." 3 

PREMISES.  (See  also  the  title  Fire  Insurance,  vol.  13,  p.  108.)  —  The 
word  "premises"  means  that  which  is  before;  introduction;  statements 
previously  made.4  The  word  in  an  instrument  of  writing  implies  a  reference 
to  previous  matter  contained  therein,  and  concerning  which  something  is 
proposed.5  In  common  parlance  the  term  is  used  to  signify  land  with  its 
appurtenances.6    But  its  usual  and  appropriate  meaning  in  conveyances  is  the 


1.  No  Distinction. —  Ernest  v.  State,  20  Fla. 
3S3;  Donnelly  v.  State,  26  N.  J.  L.  510;  Peo- 
ple v.  Sullivan,  2  Edm.  Sel.  Cas.  (N.  Y.)  294,  7 
N.  Y.  385. 

In  Perugi  v.  State,  104  Wis.  230,  it  was  held 
that  every  homicide  perpetrated  in  pursuance 
of  a  previous  intention  to  kill  was  murder;  in 
other  words,  thai  there  was  no  distinction  be- 
tween previous  intent  lo  kill  and  premedita- 
tion. Following  Hogan  v.  State,  36  Wis.  226, 
and  overruling  State  v.  Fee,  19  Wis.  3^2;  Clif- 
ford v.  State,  58  Wis.  477;  Sullivan  v.  State. 
100  Wis.  293;  and  Terrill  v.  State.  95  Wis.  27b, 
where  a  distinction  was  drawn  between  pre- 
meditated design  and  previous  intent  to  kill. 

Premeditation  and  Will  Distinguished.  —  In 
Siminerman  v.  State,  14  Neb.  569,  it  was  said: 
"  '  Premeditation  differs  essentially  from  will 
*  *  *  because  it  supposes,  besides  an  actual 
will,  a  deliberation  and  continued  persistence, 
which  indicates  more  perversity.'  Bouvier." 
To  the  same  effect  is  Brannigan  v.  People,  3 
Utah  494. 

2.  Malice  Aforethought  Held  to  Include  Pre- 
meditation. —  McAdams  v.  State,  25  Ark.  405; 
Cannon  v.  State,  60  Ark.  564;  People  v.  Vance, 
21  Cal.  400;  Hill  v.  People,  1  Colo.  436;  People 
v.  Ah  Choy,  1  Idaho  319;  Com.  v.  Webster,  5 
Cush.  (Mass.)  315;  Hawthorne  v.  Slate,  58 
Miss.  783;  State  v.  Taylor,  126  Mo.  531;  State 
v.  Curtis,  70  Mo.  598;  State  v.  Thomas,  78  Mo. 
327;  State  v.  Lowe,  93  Mo.  547;  State  v.  Dale, 
108  Mo.  205;  Borrego  v.  Territory,  8  N.  Mex. 
446;  Brannigan  v.  People,  3  Utah  488. 

But  in  Finn  v.  State,  5  Ind.  400,  it  was  held 
that  an  indictment  charging  the  killing  to 
have  been  done  with  malice  aforethought  only 
charged  the  offense  of  murder  in  the  second 
degree,  the  reason  given  being  that  malice 
aforethought  did  not  necessarily  require  de- 
liberation and  premeditation.  To  the  same 
effect  see  Fahnestock  v.  State,  23  Ind.  262. 

Premeditated,  Aforethought,  and  Prepense.  — 
See  Prepense,  post. 

3.  Necessity  of  Definition.  —  State  v.  Coella,  3 
Wash.  99. 

4.  Premises. —  Alaska  Imp.  Co.  v.  Hirsch, 
119  Cal.  255,  quoting  Bouv.  L.  Diet. 

5.  Teutonia  F.  Ins.  Co.  v.  Mund,  102  Pa. 
St.  93. 

Pleadings  —  The  word  premises  as  used  in 
pleadings  refers  to  what  has  been  already  set 
forth,    and   the   phrase  "  by  means  of  the 


premises"  is  equivalent  to  "by  means  of 
what  has  been  previously  detailed."  Parker 
v.  Burgess,  64  Vt.  442. 

6.  Land  with  Its  Appurtenances.  —  New  Jersey 
Zinc  Co.  v.  New  Jersey  Franklinite  Co.,  13  N. 
J.  Eq.  331,  15  N.  J.  Eq.  418;  Steinhardt  r. 
Burt,  (Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.)  783; 
Munn  v.  Worrall,  53  N.  Y.  44;  Rouse  v.  Cats- 
kill.  etc.,  Steamboat  Co.,  59  Hun  (N.  Y.)  82; 
Emig  v.  Clark  County,  5  Ohio  Dec.  459;  House 
v.  Johnson,  (Tex.  Civ.  App.  1896)  36  S.  W. 
Rep.  917. 

Lands  and  Tenements.  —  The  word  premises 
means  "  lands  and  tenements."  Stale  v. 
French,  120  Ind.  229;  Sandy  v.  State,  60  Ala. 
19;  Winlock  v.  State,  121  Ind.  533;  Bowets  v. 
Pomeroy,  21  Ohio  St.  188;  Hilton's  Appeal, 
116  Pa.  St.  358;  Mosley  v.  Vermont  Mut.  F. 
Ins.  Co.,  55  Vt.  142. 

Buildings  and  Land  —  Lease.  —  Tuller  v. 
Davis,  4  Duer  (N.  V .)  187. 

Same  —  Fire  Insurance. —  Blaut  v.  Fletcher, 
34  N.  Y.  App.  Div.  383;  Herrman  v.  Adriatic 
F.  Ins.  Co.,  45  N.  Y.  Super.  Ct.  394. 

Marine  Insurance.  —  In  a  policy  of  insurance 
upon  a  vessel,  and  in  a  clause  which  read: 
"  If  the  premises  should  be  vacated  in  whole 
or  in  part,"  etc.,  the  word  premises  was  held 
to  mean  the  insured  property;  in  that  case, 
the  vessel.  Reid  v.  Lancaster  F.  Ins.  Co.,  19 
Hun  (N.  Y.)  284.  See  also  the  title  Fire  In- 
surance, vol.  13,  p.  108,  note  4. 

Intoxicating  Liquors.  (See  also  the  title  In- 
toxicating Liquors,  vol.  17,  p.  365.) —  A  stat- 
ute provided  for  a  license  tax  upon  dealers  in 
intoxicating  liquors,  but  excepted  from  its 
provisions  wine  growers  selling  wine  of  their 
own  production  on  their  own  premises.  It 
was  held  that  by  the  term  premises,  as  thus 
used,  was  meant  the  place  where  the  wine  was 
produced  or  manufactured.  State  v.  Wyl,  55 
Mo.  67;  State  v.  Jaeger,  63  Mo.  407. 

A  Kentucky  statute  permitted  distillers  to 
sell  spirits  at  their  residences,  provided  that 
the  residences  were  "  located  upon  the  distil- 
lery premises  ox  premises  adjacent."  A  dis- 
tiller rented  at  a  nominal  rent  two  or  three 
narrow  strips  of  land,  connecting  his  distillery 
with  his  residence,  a  mile  and  a  half  distant. 
It  was  held  that  the  residence  was  not  upon 
the  "  distillery  premises  or  premises  adjacent." 
Creekmore  v.  Com.,  (Ky.  1889)  12  S.  W.  Rep. 
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thing  demised  or  granted  by  the  deed.1  Thus,  the  term  refers  to  the  right, 
title,  or  interest  conveyed,  and  not  to  the  land  itself.* 

Deeds.  —  The  technical  meaning  of  the  word  "  premises  "  in  a  deed  is  all 
that  precedes  the  habendum.3 

In  Equity  Pleading  "  premises  "  signifies  the  stating  part  of  the  bill.4 


Same  —  Street.  —  It  has  been  held  that  within 
the  meaning  of  an  Illinois  statute  prohibiting 
the  sale  of  liquor  to  be  drunk  upon  premises 
adjacent  to  the  place  of  sale,  a  public  street  or 
alley  fronting  the  place  is  included  in  the  word 
premises.  Bandalow  v.  People,  go  III.  218. 
See  also  Amos  v.  Fond  du  Lac,  46  Wis.  701, 
set  out  infra,  this  note,  Sidewalk  and  Street. 

Landlord  and  Tenant  —  Carrying  Weapons.  — 
See  the  title  Carrying  Weapons,  vol.  5,  pp. 
742,  743- 

Personalty.  —  The  word  premises  has  been 
said  never  to  describe  personalty.  Carr  v. 
Roner  Williams  Ins.  Co.,  60  N.  H.  520.  Com- 
pare Sanford  v.  Irby,  4  L.  J.  Ch.  23;  Holbrook 
v.  Chamberlin,  116  Mass.  155.  Contra.  Mosley 
v.  Vermont  Mut.  F.  Ins.  Co.,  55  Vt.  148. 

A  policy  of  insurance  upon  a  printing  press 
provided  that  if  the  premises  mentioned 
should  at  any  time  be  occupied  for  purposes 
considered  hazardous,  the  policy  should  be 
void.  It  was  held  that  premises  referred  to 
the  building  in  which  the  press  that  was  in- 
sured was  contained  and  to  that  into  which  it 
•vas  subsequently  removed.  Robinson  v. 
Mercer  County  Mut.  F.  Ins.  Co.,  27  N.  J.  L. 
134- 

Quarry.  —  An  English  factory  act  denned  a 
factory  as  "  any  premises,  whether  adjoining 
or  separate,  in  the  same  occupation,  situate  in 
the  same  city,  town,  parish,  or  place,  and  con- 
stituting one  trade  establishment,  in  or  within 
the  precincts  ot  which  fifty  or  more  persons 
are  employed  in  any  manufacturing  process." 
It  was  held  that  premises  did  not  extend  to  a 
quarry.  Kent  v.  Astley,  L.  R.  5  Q.  B.  19. 
See  also  Factory  —  Manufactory,  vol.  12  p. 
705- 

Sidewalk  and  Street.  —  The  word  premises,  in 
a  city  charter  requiring  owners  to  keep  their 
premises  in  good  repair,  etc.,  has  been  con- 
strued as  not  applying  to  the  adjacent  side- 
walk and  street.  Amos  v.  Fond  du  Lac,  46 
Wis.  701  See  also  Bandalow  v.  People,  90 
III   21S,  set  out  supra,  this  note,  Same —  Street. 

Search  Warrant.  —  A  S3arch  warrant  directed 
an  officer  10  search  the  house  and  premises  of 
a  certain  petson.  It  was  held  that  premises 
plainly  referred  only  to  the  premises  used  and 
occupied  in  connection  with  the  house. 
Wright  v.  Dressel,  140  Mass.  149. 

Trespass.  —  Upon  the  meaning  of  the  word 
premises  as  used'in  a  statute  against  trespass, 
th?  court  said:  "  Trespasses  on  real  estate 
the  statute  is  intended  to  prohibit;  and  any 
real  estate  for  an  entry  on  which  the  prosecutor 
could  maintain  a  civil  action  is  within  the 
meaning  of  the  term  premises  as  it  is  em- 
ployed in  the  statute.'  Sandv  v.  State,  60 
Ala.  19. 

Two  or  More  Lots.  —  A  statute  regulating 
foreclosure  of  mortgages  provided  that  if  the 
mortgaged  premises  consisted  of  distinct  farms 
or  lots  they  must  be  sold  separately.  It  was 
held  that  this  did  not  mean  that  two  lots  upon 
which  a  hotel  and  its  appurtenances  were 


situated  must  be  sold  separately.  Thompson 
v.  Browne,  10  S.  Dak.  344. 

Wills.  —  A  park  surrounding  a  mansion 
house  will  pass  under  a  devise  of  the  mansion 
houses,  gardens,  and  premises.  Lethbridge 
v.  Lethbridge.  3  De  G.  F.  &  J.  530.  4  De  G.  F. 
&  J.  35,  31  L-  J.  Ch.  741,  30  L  J.  Ch.  388. 

In  Doe  v.  Willeits,  7  C.  B.  715,  62  E.  C.  L. 
715,  in  holding  that  land  passed  under  a  devise 
of  premises,  Wilce,  C.  J.,  said:  "The  word 
premises  is  commonly  used  as  comprising 
land  and  houses  and  other  matters.  Either 
'  tenements  '  or  premises  would  be  sufficient 
to  include  the  land." 

In  Hibon  v.  Hibon,  9  Jur.  N.  S.  511.  a  gift 
of  messuages  and  jiremises  was  held  to  pass 
garden  grounds  occupied  with  the  house. 

In  such  a  connection  premises  is  as  nearly 
as  possible  synonymous  with  "  appurte 
nances."  Read  v.  Read,  W.  N.  (66)  386,  15  W. 
R.  165;  Jersey  Co.  v.  Jersey  City,  8  N.  J.  Eq. 
720. 

Same  —  Larger  Term  than  House.  —  In  Ross 
v.  Veal,  1  Jur.  N.  S.  751,  it  was  held  that 
"  house  and  premises  ''  in  a  devise  is  a  wider 
term  than  "  house  "  alone,  and  will  carry  a 
lot  occupied  in  connection  with  the  house. 

Same  —  Furniture.  —  Where  a  testator  devised 
a  certain  messuage  and  the  furniture  in  it  to 
A  for  life,  and  after  his  decease  he  gave  "  the 
said  messuage  and  i>remises  "  to  B,  the  latter 
devise  was  held  to  carry  the  furnit  ure  as  well 
as  the  messuage.  Santord  t\  Irby,  4  L.  J.  Ch. 
23.  See  also  Doe  v.  Meakin.  1  East  456;  Fitz- 
gerald v.  Field,  1  Russ.  427. 

1.  Thing  Demised  or  Granted.  —  New  Jersey 
Zinc  Co.  v.  New  Jersey  Franklinite  Co.,  13  N. 
J.  Eq.  331 ;  Sieinhardt  v.  Burt,  (Supm.  Ct.  A  pp. 
T.)  27  Misc.  (N.  Y.)  783. 

2.  Title  or  Interest.  —  Sweet  v.  Brown,  12 
Met.  (Mass.)  175;  Carter  v.  Foster,  145  Mo. 
383;  House  v.  Johnson,  (Tex.  Civ.  App.  1896) 
36  S.  W.  Rep  917;  Smith  i>.  Pollard,  19  V(. 
272;  Arms  v.  Burt.  1  Vt.  311.  Cummings  v. 
Dearborn,  56  Vt.  441.  See  also  Holbrook  v. 
Debo,  99  111.  372;  Trull  v.  Eastman,  3  Met. 
(Mass.)  I2i. 

Land  Itself.  —  But  in  Bayley  v.  McCoy,  S 
Oregon  259,  it  was  held  that  where  the  premises 
were  warranted,  premises  referred  to  the  land 
itself,  and  not  merely  to  the  right,  title,  and 
interest  conveyed.  And  see  supra,  this  defi- 
nition, the  note  Land  with  Its  Appurtenances. 

3.  Deed.  —  Sandy  v.  State.  60  Ala.  19;  Berry 
v.  Billings.  47  Me.  328;  Farquharson  v. 
Eichelberger,  15  Md.  72;  Budd  v.  Brooke,  3 
Gill  (Md.)  198;  Sumner  v.  Williams,  8  Mass. 
174  [citing  Shep.  Touch.  75;  Co.  Litt.  6,  7]: 
Brown  v.  Manter,  21  N.  H.  528,  53  Am.  Dec. 
223;  Spaulding  v.  Abbot,  55  N  H.  425;  Rouse 
v.  Catskill,  etc.,  Steamboat  Co.,  59  Hun  (N. 
Y.)  82;  Smith  v.  Pollard.  19  Vt.  272. 

4.  Bill  in  Equity.  —  Sandv  v.  State,  60  Ala. 
19:  Strange  v.  Watson,  ri  Ala.  335.  And  see 
the  title  Bills  in  Equity,  3  Encyc.  of  Pl.  and 
Pr.  341. 
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PREMIUM.  —  A  premium  is  a  reward  or  recompense  for  some  act  done.1 

Building  and  Loan  Associations.  —  As  applied  to  building  and  loan  associations, 
a  premium  is  a  bonus  charged  to  a  stockholder  wishing  to  borrow,  for  the 
privilege  of  anticipating  the  ultimate  value  of  his  stock  by  obtaining  the 
immediate  use  of  the  money  his  stock  will  be  worth  at  the  winding  up.  In 
effect,  it  is  the  conventional  difference  between  the  par  value  of  the  share 
advanced  and  the  amount  actually  received  by  the  borrower.2 

PREMIUM  NOTES.  —  See  the  titles  BENEVOLENT  OR  BENEFICIAL  ASSO- 
CIATIONS, vol.  3,  p.  1 103;  Bills  of  Exchange  and  Promissory -Notes, 
vol.  4,  p.  65;  Fire  Insurance,  vol.  13,  p.  86;  Insurance,  vol.  16,  p.  830; 
Life  Insurance,  vol.  19,  p.  39;  Mutual  Insurance,  vol.  21,  p.  250. 

PREMIUM  RESERVE.  —  See  note  3. 

PREPAY  STATION.  (See  also  the  title  CARRIERS  OF  GOODS,  vol.  5,  p.  1  54.) 
—  A  prepay  station  is  one  at  which  a  carrier  delivers  freight  to  the  consignee 
directly,  without  the  intervention  of  a  local  agent,  and  to  which  consign- 
ments are  accepted  only  upon  the  condition  of  prepayment  of  charges  for 
transportation  by  the  shipper.4 

PREPENSE.    (See  also  Aforethought,  vol.  1,  p.  920;  Premeditate  - 
Premeditated,  Etc.,  ante,  p.  11 74,  and  the  cross-references  there  given.) - 
The  words  "  premeditated,"  "aforethought,"  and  "  prepense  "  possess  etymo- 
logically  the  same  meaning.    They  are  Latin  and  Saxon  synonyms,  expressing 
a  single  idea,  and  may  possess  in  law  practically  the  same  force.5 

PREPONDERANCE  OF  EVIDENCE.  (See  also  the  titles  BURDEN  of 
Proof,  vol.  5,  p.  21;  Evidence,  vol.  11,  p.  491;  Reasonable  Doubt.)- 
The  word  "preponderance,"  as  used  in  instructions  relating  to  the  quantum 
of  evidence,  means  the  quality  of  outweighing.  There  may  be  evidence, 
standing  alone,  sufficient  to  establish  a  fact,  but  it  must  outweigh  all  counter 
evidence  before  the  fact  can  be  said  to  be  proved  by  a  preponderance  of  the 
evidence.6 


1.  Premium. — Alvord  v.  Smith,  63  Ind.  62; 
Delier  v.  Plymouth  County  Agricultural  Soc, 
57  Iowa  485;  Treacy  v.  Chinn,  79  Mo.  App. 
651;  People  v.  Fallon,  4  N.  Y.  App.  Div.  88, 
affirmed  152  N.  Y.  12;  Harris  v.  White,  81  N. 
Y.  532.  In  these  cases  a  premium  was  dis- 
tinguished from  a  wager.  Compare  Bronson 
Agricultural,  etc.,  Assoc.  v.  Ramsdell,  24 
Mich.  441. 

Bet  or  Stake.  —  See  Bet  —  Betting,  vol.  4, 
p.  6. 

2.  Building  and  Loan  Associations.  (See  also 
the  title  Building  and  Loan  Associations, 
vol.  4,  p.  1067.)  —  Washington  Invest.  Assoc. 
v.  Stanley,  38  Oregon  333,  quoting  Endlich  on 
Building  Associations,  §  388.  See  also  White 
v.  Willams,  go  Md.  719.  Parker  v.  U.  S. 
Building,  etc  ,  Assoc.,  19  W.  Va.  777 

In  the  Sense  of  Interest.  —  Premium  means 
*'  something  offered  or  given  for  a  loan  of 
money;  sometimes  synonymous  with  interest, 
but  generally  signifying  a  sum  in  advance  of 
the  capital  or  sum  lent."  White  v.  Willams, 
90  Md.  725,  quoting  Webst.  Diet. 

3.  Premium  Reserve.  —  In  Bankers  L.  Ins. 
Co.  v.  Howland,  73  Vt.  15,  it  was  said: 
"  The  term  '  net  valuation  '  is  nowhere  used 
in  our  statutes;  we  have  no  statutory  defi- 
nition of  it;  (he  phrase  in  our  law  is  the  pre- 
mium reserve,  which  may  be  regarded  as  its 
synonym,  but  its  generally  accepted  meaning 
is  that  il  is  the  amount  the  company  must 
have  in  hand,  which,  with  its  future  premiums, 
will  enable  it  to  meet  its  policy  obligations." 
This  case  arose,  upon  the  construction  of  a 


statute  forbidding  foreign  life-insurance  com- 
panies to  do  business  in  the  state  unless  they 
had  assets  in  addition  to  their  capital  equal  in 
amount  to  their  outstanding  liabilities,  reck- 
oning their  premium  reserves  on  their  life  risks 
as  measures  of  liability. 

4.  Prepay  Station.  —  Bird  v.  Southern  R.  Co., 
99  Tenn.  727,  63  Am.  St.  Rep.  856. 

5.  Prepense  — People  v.  Sullivan,  2  Edm. 
Sel.  Cas.  (N.  Y.)  303,  7  N.  Y.  385,  quoted  in 
Sullivan  v.  State,  100  Wis.  293, per  Marshall,  J., 
dissenting. 

In  State  v.  Curtis,  70  Mo.  598,  it  was  said: 
"  Now  the  word  '  aforethought '  and  prepensed 
or  prepense  each  mean  '  premeditated  '  or 
thought  of  beforehand.  These  words,  thus 
explained,  do  not  mean  that  malice  should  be 
premeditated,  for,  as  was  said  in  the  State  v. 
Wieners,  66  Mo.  20  that  would  be  absurd,  as 
malice  is  only  a  condition  of  the  mind;  but 
they  mean  that  the  act  which  the  patty  is 
prompted  by  his  malice  to  commit  should  be 
premeditated  or  thought  of  beforehand,  and  if 
such  act,  so  prompted,  be  homicide,  then,  of 
course,  it  must  be  premeditated.  Keenan  v. 
Com.,  44  Pa.  St.  55." 

6.  Preponderance  of  Evidence.  —  Bain  v.  Sta'e, 
74  Ala.  39;  North  Chicago  St.  R.  Co.  v.  Louis, 
138  111.  10;  French  v.  Day,  89  Me.  441;  Strand 
z>.  Chicago,  etc.,  R.  Co.,  67  Mich.  381;  Ah- 
schuler  v.  Coburn,  38  Neb.  890;  McKenzie  v. 
Oregon  Imp.  Co.,  5  Wash.  414;  Thomas  v. 
Paul,  87  Wis.  613. 

A  trial  court  charged  that"  a  fair preponder. 
an.ee  of  the  testimony    *    *    *    is  an  expres. 
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Number  of  Witnesses.  —  In  determining  upon  which  side  of  a  disputed  issue 
the  evidence  preponderates,  the  credibility  and  not  the  number  of  witnesses 
introduced,  pro  and  con,  is  the  proper  test.1 

Necessity  of  Definition.  —  It  has  been  held  that  it  is  not  necessary  for  the  trial 
court  to  define  the  meaning  of  "  preponderance  of  evidence."  a 

PREPOSSESSION.  —  See  Bias,  vol.  4,  p.  13;  Premeditate  —  Premedi- 
tated, Etc.,  ante,  p.  1 174. 

PREROGATIVE.  —  "  Prerogative  "  means  an  exclusive  or  peculiar  privilege  ; 
prior  and  indefeasible  right ;  fundamental  and  essential  possession  ;  used  gener- 
ally of  an  official  and  hereditary  right  which  may  be  asserted  without  question 
and  for  the  exercise  of  which  there  is  no  responsibility  or  accountability  as  to 
the  fact  and  the  manner  of  its  exercise.3 


sion  that  may  mean  considerable,  and  it  may 
not  mean  much,  depending  how  you  under- 
stand it;  but  in  the  final  analysis  it  means 
this:  What  do  you  think  about  it,  having 
your  minds  guided  by  the  evidence  ?"  This 
was  criticised  by  the  appellate  court  as  giving 
too  elastic  a  definition  and  as  tending  to  mini- 
mize the  importance  of  the  rule.  Button  v. 
Metcalf,  80  Wis.  197. 

In  Shinn  v.  Tucker,  37  Ark.  588,  it  was  said: 
"  Preponderance  is  something  more  than 
weight.  It  is  a  superiority  of  weight,  out- 
weighing. The  words  are  not  synonymous, 
but  substantially  differeni." 

In  Keener  v.  State,  (Ga.  1895)  24  S.  E.  Rep. 
29,  it  was  said:  "  By  a  '  preponderance  of 
testimony  '  is  meant  the  weight  of  the  evidence 
adduced;  and  upon  this  issue  the  jury  should 
determine  upon  which  side  there  is  the  greater 
weight  of  evidence." 

A  Preponderance  of  the  Evidence  is  a  fair 
weight  of  the  testimony.  Moriarty  v.  Moriarty, 
108  Mich.  249. 

Sufficient  Instructions. —  In  State  v.  School 
Dist.,  55  Neb.  321,  the  following  instruction 
was  sustained:  "  By  'preponderance  of 
proof  '  is  meant  such  proof  as  satisfies  you  that 
the  claim  of  plaintiff  as  to  the  residence  of  his 
family  is  true,  rather  than  the  reverse;  and  if 
you  should  find  that  in  your  opinion,  from  the 
evidence  given,  the  probabilities  for  and 
against  the  proof  of  plaintiff's  claim  are 
equally  balanced,  then  you  should  find  for  de- 
fendant." 

In  Knopke  w.  Germantown  Farmers'  Mut. 
Ins  Co.,  99  Wis.  296,  it  was  said-  "The 
charge  here,  to  the  effect  that  preponderance 
of  evidence  means  thai  evidence  which  weighs 
the  most,  is  correct,  as  far  as  it  goes.  It  would 
be  misleading  if  it  stopped  there.  But  when, 
in  addition,  ii  is  staled  that  it  must  be  such  a 
preponderance  as  satisfies  the  jury,  no  reason- 
able objection  can  be  made  to  it." 

Same  —  More  Likely  than  Not.  —  In  Groesbeck 
v.  Marshall,  44  S.  Car.  545,  it  was  said: 
"Appellant  contends  that  the  presiding  judge, 
in  defining  the  meaning  of  preponderance  of 
evidence,  erred  in  using  the  words  '  more  likely 
than  not.'  There  was  nothing  in  these  words 
calculated  to  mislead  the  jury." 

Preponderance  and  Reasonable  Doubt  Dis- 
tinguished. —  The  trial  court  instructed  the 
jurors  that  if  they  believed  from  a  pre- 
ponderance of  the  evidence  that  the  defendant 
took  the  cattle  under  the  honest  belief  that  he 
was  the  owner,"  they  should  acquit.  This 
was  held  to  be  error.    The  court  said:    "  The 


instruction  makes  the  question  of  intent,  which 
is  the  very  essence  of  the  crime  charged,  de- 
pend upon  the  preponderance  of  the  evidence 
to  establish  it,  whereas  it  must  be  established 
by  the  state  beyond  a  reasonable  doubt." 
Lovejoy  v.  State,  62  Ark.  480. 

1.  Number  of  Witnesses.  — Corniff  v.  Cook,  95 
Ga.  61;  Savannah,  etc.,  R.  Co.  v.  Wideman, 
99  Ga.  245;  Strand  v.  Chicago,  etc  ,  R.  Co.,  67 
Mich.  381;  St.  Louis  Southwestern  R.  Co.  v. 
Smith,  (Tex.  Civ.  App.  1901)  63  S.  W.  Rep. 
1065.  See  also  Dowdell  v.  Neal,  10  Ga.  152; 
Clark  v.  Cassidy,  62  Ga.  408. 

In  Alabama  Mineral  R.  Co.  v.  Marcus,  115 
Ala.  395,  it  was  said:  "  The  jury  in  civil 
cases  must  be  reasonably  satisfied  that  the 
facts  essential  to  the  cause  of  action  have  been 
established  before  they  can  justly  render  a 
verdict  for  the  plaintiff,  and  there  might  well 
be  a  preponderance  of  evidence  in  favor  of  the 
plaintiff  which  would  yet  not  be  sufficient  to 
reasonably  satisfy  the  jury  of  the  truth  of  the 
facts  involved  in  his  claim." 

Same  —  Where  Instruction  Asked  for  Inaccurate. 
—  In  Willcox  v.  Hines,  100  Tenn.  536,  it  was 
said :  "  The  court  in  the  present  instance  was 
requested  to  charge  that  the  preponderance 
of  evidence  does  not  mean  the  number  of  the 
witnesses,  etc.  If  the  request  had  stated  that 
preponderance  did  not  mean  the  number  of  the 
witnesses  merely,  it  would  have  been  accurate. 
A  reversal  will  not  be  made  for  refusal  of 
trial  judge  to  give  an  instruction  unless  it  is 
strictly  accurate." 

2.  Necessity  of  Definition.  —  St.  Louis  South- 
western R.  Co.  v.  Smith,  (Tex.  Civ.  App.  1901) 
63  S.  W.  Rep.  1065;  Gulf,  etc.,  R.  Co.  v.  Rea- 
gan, (Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  79S. 
See  also  Martin  v.  St.  Louis  Southwestern  R. 
Co.,  (Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  1012. 

3.  Prerogative.  —  Webst.    Diet.,   quoted  in 
Everett  v.  Baker,  7 
dissenting. 

Prerogative  Court, 
t  Del.  Ch.  in. 

Prerogative  Jurisdiction.  —  In  Atty.-Gen.  v. 
Eau  Claire,  37  Wis.  443,  it  was  said:  "  J're- 
rogative  writs  often  go  in  aid  of  private  right 
or  of  local  public  right.  But  the  original 
jurisdiction  of  this  court  is  not  only  limited  to 
the  prerogative  writs,  but  it  is  confined  to 
prerogative  causes.  The  word  properly  im- 
plies sovereign  right.  Jacot  defines  it  as  '  that 
power,  pre-eminence,  or  privilege  which  the 
king  hath  and  claimeth  over  and  beyond  other 
persons,  and  above  the  common  course  of  the 
common  law,  in  right  of  his  crown.'  " 
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Definition. 


PRESCRIBE.  (See  also  Limit  —  Limited,  vol.  19,  p.  133.)  — To  "  pre- 
scribe "  means  to  lay  down  authoritatively  as  a  guide,  direction,  or  rule;  to 
impose  as  a  peremptory  order;  to  dictate;  to  point;  to  direct;1  to  give  as 
a  guide,  direction,  or  rule  of  action;  to  give  law.*  The  word  "prescribe" 
when  used  as  applicable  to  physicians  embodies  the  purpose  of  cure,  remedy, 
or  alleviation.  The  word  means  "  to  advise,  appoint,  or  designate  as  a  remedy 
for  disease."  3 


Prerogative  Remedial  Legislation.  —  In  Rider 
v.  Regan,  114  Cal.  678,  it  was  said  by  Hen- 
shaw,  J.:  "  There  is  a  species  of  legislation 
to  which  Judge  Cooley  has  given  the  name 
'  prerogative  remedial  legislation,'  thai  is  not 
obnoxious  10  the  law.  It  is  based  upon  the 
recognized  power  of  the  legislature,  as  parens 
patrii?,  10  pass  proper  rules  and  regulations 
for  superintendence,  disposition,  and  manage- 
ment of  the  property  of  infants,  lunatics,  and 
others  under  disability." 

Prerogative  Writs.  —  See  State  v.  Lord,  28 
Oregon  4gS. 

1.  Prescribe.  —  Mansfield  v.  People,  164  111. 
613,  quoting  YVebst.  Diet.  And  in  this  case  it 
was  held  that  where  a  statute  provided  that 
an  ordinance  authorizing  a  pavement  should 
prescribe  its  width,  it  was  not  sufficient  for  an 
ordinance  to  say  that  the  pavement  should 
not  be  less  than  a  certain  width. 

"  Prescribed  "  and  "  Determined  "  Equivalent 
Terms.  —  See  Determine  —  Determination, 
vol.  9.  p.  415 

Limitation.  —  In  Chenot  v.  Lefevre,  8  111.  642, 
it  was  said:  The  terms  prescribe  and  1  pre- 
scription '  in  French  seem  to  te  synonymous 
with  the  English  words  to  '  limit '  and  '  limita- 
tion.' '  Prescription  '  is  the  term  used  in  the 
Louisiana  reports  for  limitation,  and  in  the 
translation  of  Pothier  on  Obligations,  vol.  i, 
350,  in  the  chapter  on  limitations,  '  prescrip- 
tion '  is  always  used  for  '  limitation.'  " 

2.  Prescribed  by  Law  —  Common  Law.  (See 
also  Law,  vol.  18,  p.  569.) —  In  Hunt  v.  Chi- 
cago, etc..  R.  Co.,  20  111.  App.  288,  it  was  said: 
"  The  constitution  authorizes  him  [the  attor- 
ney-general] to  perform  such  duties  as  may  be 
prescribed  by  law.  It  is  said  that  the  word 
prescribed  can  properly  be  held  to  refer  only 
to  the  statutory  law  —  the  lex  scripta.  This, 
plainly,  is  (00  narrow  an  interpretation  of  the 
word." 

But  in  Walter  v.  Greenwood,  29  Minn.  87, 
the  term  was  held  to  apply  to  both  statutory 
and  common  law. 

Same  —  Appeals.  —  The  organic  act  of  Wash- 
ington Territory  provided  that  writs  of  error 
and  appeals  should  be  allowed  in  all  cases 
under  such  regulations  as  might  be  prescribed 
by  law.  In  construing  this  provision  in 
Nickels  v.  Griffin.  1  Wash.  Ter.  379,  the  court 
said:  "The  term  prescribed  has  a  well- 
settled  legal  meaning.  It  is  evident  that  be- 
fore an  appeal  can  be  taken  from  a  final  judg- 


ment or  decision  or  decree  of  the  District 
Court,  some  provision  must  be  made  by  law 
under  and  by  virtue  of  which  the  appeal  must 
be  taken.  They  must  be  written  out,  enacted, 
passed,  before  the  appeal  could  be  taken.  It 
m ust  be  by  law." 

Same  —  Jury  Trial.  —  The  Constitution  of 
California  provided  that  the  right  of  trial  by 
jury  should  be  secured  to  all  and  remain 
inviolate  forever,  but  that  a  jury  trial  might 
be  waived  by  the  parties  in  all  civil  actions  in 
the  manner  to  be  prescribed  by  law.  In  Ex- 
line  v.  Smith,  5  Cal.  113,  the  court  said: 
"The  words  '  i>rescribed,  by  law'  look  to 
actual  legislation  upon  the  subject,  and  in  no 
just  sense  can  be  extended  to  a  permission  of 
the  exercise  of  this  power  to  others."  And 
accordingly  it  was  held  that  the  legislature 
could  not  delegate  to  the  courts  power  to  pre- 
scribe by  rule  what  should  be  deemed  a 
waiver. 

3.  Physicians.  (See  also  the  title  Physicians 
and  Surgeons,  ante,  p.  778.)  —  In  re  Bruendl, 
102  Wis.  48,  quoting  Cent.  Diet.  See  also 
Brinson  v.  State,  8g  Ala.  no. 

Prescribe  as  Physician  —  Privileged  Communi- 
cations. (See  also  the  title  Privileged  Com- 
munications ) —  Information  acquired  by  a 
physician  while  examining  a  person,  not  for 
the  purpose  of  curing  or  helping  him,  but  to 
determine  the  question  of  his  mental  compe- 
tency with  a  view  to  an  application  for  his  re- 
lease from  guardianship,  is  not  "  information 
necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physician,"  within  the  meaning 
of  the  Wisconsin  statute  as  to  privileged  com- 
munications, and  the  physician  may  therefore 
give  testimony  thereof.  In  re  Bruendl,  102 
Wis.  45. 

Intoxicating  Liquors.  (See  also  the  title  In 
toxicating  Liquors,  vol.  17,  p.  358.) — In 
Brinson  v.  State,  89  Ala.  105,  it  was  held, 
where  a  prohibitory  liquor  law  allowed  prac- 
ticing physicians  to  administer  spirituous 
liquors  whenever  they  deemed  it  necessary, 
after  having  first  made  and  filed  an  affidavit 
that  they  would  not  prescribe  such  intoxicat- 
ing liquors  except  in  cases  of  necessity,  that 
this  did  not  authorize  a  physician  who  had 
taken  the  prescribed  oath  to  give  an  order  for 
a  quart  of  whiskey  on  a  drug  store  in  which 
he  was  a  partner,  but  only  contemplated  the 
bona  fide  administering  of  such  liquors  as 
medicine. 
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By  Charles  H.  Street. 

I.  Definition  and  General  Principles,  i  182. 

1.  Definition,  1182. 

2.  Presumption  of  Grant  Now  Substituted  for  Technical  Prescription,  11 83. 

3.  Difference  Between  Presumption  of  Grant  and  Technical  Prescription, 

1 184. 

4.  Distinction  Between  Prescription  and  Custom,  1185. 

5.  Distinction  Between  Prescription  and  Dedication,  11 85. 

II.  What  May  Be  Prescribed  For,  1185. 

1.  In  General,  1 185. 

a.  Incorporeal  Rights  Only ,  1185. 

b.  Easements  in  General,  11 86. 

c.  Profits  a  Prendre,  1 1 86. 

d.  Applicable  Only  to  Rights  Which  May  Be  Granted,  t  187. 

e.  No  Prescription  Against  Constitution  or  Laws,  1187. 

2.  Specific  Rights  and  Easements,  11 87. 

III.  Who  May  Prescribe,  i  i  88. 

1.  Tenants  for  Years  or  at  Will,  1188. 

2.  Municipal  or  Quasi-municipal  Corporations,  1189. 

3.  Public,  i  189. 

IV.  Against  Whom  Prescription  Runs,  1189. 

1.  No  Prescription  Against  Person  under  Legal  Disability,  1189. 

2.  No  Prescription  Against  United  States,  n  89. 

3.  Rule  as  to  States  of  Union,  1189. 

4.  Rule  as  to  Crown  in  England,  1 1 90. 

5.  Rule  Against  Public  —  Prescriptive  Rights  in  Property  Dedicated  to 

Public  Use,  1 1 90. 

V.  Character  of  Use  and  Enjoyment,  i  190. 

1 .  In  General,  1 1 90. 

2.  Use  Must  Be  Actual  and  Beneficial,  1192. 

3.  Use  Must  Be  Adverse,  1192. 

a.  In  General,  1192. 

b.  What  Use  Is  Adverse,  1193. 

(1)  ///  General,  1193. 

(2)  Claim  of  Right  Essential,  1194. 

(3)  Admission  of  Superior  Right  in  Landowner  Fatal,  1195. 

(4)  Permissive  Use  Not  Adverse,  1196. 

(a)  In  General,  1  ]  96. 

(£)  What  Use  Is  Permissive,  1197. 

(c)  Use  Permissive  in  Its  Inception    but  Subsequently 
Adverse,  1198. 

(5)  Use  under  Grant,  Agreement,  or  Reservation  —  Use  of  Way 

of  Necessity,  1198. 

(a)  In  General,  1198. 

(b)  Confirmation  or  Alteration  by  Prescription  of  Rights 

Acquired  by  Grant,  11 99. 

(6)  Ownership  of  Servient  Estate  Inconsistent  with  Adverse  Use, 

1 199. 

(7)  Use  of  Easement  Established  and  Maintained  by  Landowner, 

1 200. 
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(8)  Use  Participated  in  by  Landowner,  1200. 

(9)  Use  of  Uninclosed  Land,  1200. 

(10)  Use  of  Easement  for  Which  Rent  Ls  Paid,  1200. 

(11)  Enjoyment  Based  on  Mistake,  1201. 

(12)  Use  as  Between  Landlord  and  Tenant,  1201. 

(13)  Use  as  Between  Partnership  or  Corporation  and  Its  Members, 

1201. 

(14)  Use  as  Between  Tenants  in  Common,  1201. 

(15)  Use  as  Between  Guardian  and  Ward,  1201. 
c.  Evidence,  1201. 

(1)  ///  General,  1201. 

(2)  Admissibility,  1201. 

(3)  Presumptions,  1202. 

(4)  Burden  of  Proof  ,  1202. 

(5)  Question  for  Court  or  Jury,  1203. 

4.  Use  Must  Be  Exclusive,  1203. 

5.  Use  Must  Be  Continuous  and  Uninterrupted,  1203. 

a.  Ln  General,  1203. 

b.  What  Constitutes  Fatal  Lnterruption,  1 204. 

(1)  Voluntary  Cessation  of  User,  1204. 

(2)  Verbal  Complaints  and  Denials  of  Right,  1205. 

(3)  Interruption  by  Suit,  1205. 

(4)  Interruption  by  Acts  in  Pais,  1205. 

(5)  Notice  in  Writing,  1206. 

(6)  Unity  of  Ownership  of  Dominant  and  Servient  Estates,  1206. 

(7)  Legal  Disability  of  Owner  of  Servient  Tenement,  1206. 

(8)  Temporary  or  Accidental  Interruptions,  1206. 

(9)  Interruption  After  Expiration  of  Prescriptive  Period,  1206. 

(10)  Partial  Interruption,  1207. 

(11)  Attempted  Interruptions,  1207. 

(12)  Death  of  Landowner,  1207. 

(13)  Misuse  of  Easement,  1207. 

(14)  Lnterruption  by  Stranger,  1207. 

c.  Tacking,  1207. 

d.  Continuity  as  Regards  Extent  and  Manner  of  Use,  1208. 

e.  Continuity  as  to  Locality,  1208. 

f.  Burden  of  Proof  ,  1209. 

g.  Question  for  Jury,  1209. 

6.  Use  Must  Be  Open  and  Notorious,  1209. 

7.  Use  Must  Be  Peaceable,  1209. 

8.  Use  Must  Be  with  Acquiescence  and  Ktiozcledge  of  Landowner,  12 10. 

VI.  Effect  of  Legal  Disability  of  Owner  of  Servient  Tenement,  121  i. 

1 .  Disability  to  Resist  Enjoyment  of  Easement,  1  2 1 1 . 

a.  Ln  General,  1 2 1 1 . 

b.  Where  Land  Ls  Held  in  Trust,  121 1. 

c.  Private  Way  over  Land  Used  as  Highway,  121 1. 

2 .  Disability  to  Grant,  1 2 1 1 . 

3.  Where  Servient  Estate  Is  in  Possession  of  Tenant,  1212. 

4.  Disability  Arising  After  Adverse  Use  Has  Begun,  1212. 

5.  Burden  of  Proving  Disability,  121 2. 

VII.  Prescriptive  Period,  1212. 

1.  In  Gencal,  1 2  1  2. 

2.  Effect  of  User  for  Less  than  Prescriptive  Period,  12 14. 

3.  Conflict  of  Laws,  12 14. 

4.  When  Period  Begins  to  Run,  12 14. 

5.  Alteration  of  Period  Pending  Acquirement  of  Right,  12 14. 

VIII  Extent  and  Validity  of  Rights  Acquired  by  Prescription,  12 14. 

1 .  Extent  of  Rights,  1214. 
a.  Ln  General,  12 14. 
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b.  All  Necessary  Incidents  of  Right  Included,  12 15. 

c.  Qualified  or  Conditional  Rights,  12 15. 

d.  Increase  in  Use  of  Easement  Acquired  by  Prescription,  12 16. 
2 .   Validity  of  Rights,  1 2 1 6. 

IX.  Evidence,  12 16. 

1.  In  General,  12 16. 

2.  Burden  of  Proof  ,  12 16. 

3.  Question  for  Jury,  12 17. 

X.  Highways  by  Prescription,  1217. 

1.  In  General,  12 17. 

2.  Irregular  Establishment  Cured  by  User — Statutory  Provisions,  12 18. 

3.  Location  or  Alteration  of  Existing  Highway  by  User,  1219. 

4.  Character  and  Requisites  of  Prescriptive  Highway,  1220. 

5.  Land  Subject  to  Prescription,  1220. 

6.  Nature  and  Requisites  of  Use,  1221. 

a.  In  General,  1221. 

b.  Public  Use,  1221. 
Adverse  Use,  1221. 

</.  Exclusive  Use,  1222. 
^.  £7j*  of  Definite  Line  of  Travel,  1222. 
_/.  Continuous  Use,  1223. 

cW<?  w/V/j  Knowledge  and  Acquiescence  of  Landowner,  1223. 
//.  Recognition  and  Repair  by  Public  Authorities,  1223. 
i.  Payment  of  Taxes  by  Lando7vner,  1224. 

7.  Prescriptive  Period,  1224. 

8.  Extent  of  Highway  Acquired  by  Prescription,  1224. 

9.  Proceedings  for  Recognition  and  Record,  1225. 
10.  Evidence,  1225. 

CROSS-REFERENCES. 

prescription  as  applied  to  particular  easements,  see  the  coiicrete  titles  in  this  work, 
such  as  DAMS,  vol.  8,  p.  699;  PRLVATE  WAYS,  ETC. 
For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see 
the  titles  ADVERSE  POSSESSLON,  vol.  1,  p.  787;  EASEMENTS,  vol.  10, 
p.  397;  LIMITATION  OF  ACTIONS,  vol.  19,  p.  136;  NUISANCES, 
vol.  21,  p.  679;  PRESUMPTIONS,  post. 

I.  Definition  and  General  Principles —  1.  Definition.  —  Prescription  may 

be  defined  as  a  mode  of  acquiring  title  to  property  by  immemorial  or  long 
continued  possession,  use,  and  enjoyment.1  In  the  Roman  law,  and  in  the 
codes  founded  thereon,  prescription  is  applied  to  corporeal  property,  real  and 
personal,  as  well  as  to  incorporeal,  and  the  term  is  also  used  in  reference  to 
the  time  prescribed  by  the  authority  of  law  at  the  end  of  which  the  remedy 
by  action  is  no  longer  available. *    In  the  English  common  law,  however,  and 

1.    Prescription     Defined    —    California.   —  North  Carolina.  —  Boyden  v.  Achenbach,  79 

Thomas  v.  England.  71  Cal.  456.  N.  Car.  539. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Crown  Oregon.  —  Tolman  v.  Casey,  15  Oregon  83. 

Point,  150  Ind.  536.  Tennessee.  —  Louisville,  etc.,  R.  Co.  v  Hays, 

Kentucky.  —  Butt  v.  Napier,  14  Bush  (Ky.)  n  Lea  (Tenn.)  388,  47  Am.  Rep.  291. 

39;  Hall  v.  McLeod,  2  Met.  (Ky.)  98,  74  Am.  Texas.  —  Lewis   v.   San   Antonio,    7  Tex. 

Dec.  400  288. 

Massachusetts.  —  Gayetly   v.    Bethune,    14  West  Virginia. — Lucas  v.  Smithfield,  etc., 

Mass.  49.  7  Am.  Dec.  188 ;  Coolidge  v.  Learned,  Turnpike  Co.,  36  W.  Va.  427;  Standiford  v. 

8  Pick.  (Mass.)  504.  Goudv,  6  W.  Va.  364. 

Mississippi .  —  Lanier  v.  Booth,  50  Miss.  410.  2.  Campbell  v.  Holt,  115  U.  S.  623. 

Nciv  Hampshire.  —  Stevens  v.  Dennett,    51  As  Defined  in  the  Louisiana  Civil  Code  (art.  3457), 

N.  H.  329.  prescription  is   a    manner  of  acquiring  the 

New  fersey. — Clement  v    Bettle,  65  N.J.  ownership  of  property  or  dischaiging  debts 

L.  675.  by  the  effect  of  time,  and  under  the  condiiions 

New  York.  —  Miller  v.  Garlock,  8  Barb.  (N.  regulated   by  law.    Beaird  v.  Russ,  34  La. 

Y.)  154;  Applegate  v.  Morse,  7  Lans.  (N.  Y.)  61.  Ann.  315, 
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in  the  systems  of  law  based  thereon,  the  doctrine  of  prescription  is  applied 
mainly,  if  not  exclusively,  to  incorporeal  rights,1  and  it  is  in  that  connection 
that  the  subject  is  treated  in  the  present  article,  the  subjects  of  limitation  of 
actions  and  adverse  possession  having  been  treated  elsewhere.2 

2.  Presumption  of  Grant  Now  Substituted  for  Technical  Prescription. -  In 
ancient  times  a  technical  prescription  could  be  established  only  by  proof  of 
use  and  enjoyment  from  time  immemorial,  or,  in  other  words,  for  such  a  length 
of  time  that  the  memory  of  man  ran  not  to  the  contrary.  Such  an  enjoyment 
did  not  merely  create  a  presumption  of  right,  but  was  conclusive  evidence  of 
its  existence.3  If,  however,  it  was  shown  that  there  was  a  time  when  the 
enjoyment  did  not  exist,  the  claim  was  defeated.4  In  order  to  obviate  the 
difficulty  of  proving  this  great  length  of  time  the  English  courts  afterwards 
introduced  a  new  kind  of  title,  namely,  the  presumption  of  a  grant  from  twenty 
years'  possession  or  use,  the  period  of  twenty  years  being  adopted  in  analogy 
to  the  statute  of  limitations  for  the  recovery  of  real  property.5  This  practice 
has  been  adopted  by  the  United  States  courts,  and  at  the  present  time,  in  the 
United  States,  a  grant  of  an  easement  or  other  incorporeal  right  will  be  presumed 
on  proof  of  use  and  enjoyment  for  a  time  corresponding  with  the  local  period 
of  limitation  for  quieting  titles  to  land.6    As  applied  to  incorporeal  rights  this 


Terra  Synonymous  with  "  Limitation "  under 
Civil  Law.  — Per  Huyne,  C,  in  Alhambra  Ad- 
dition Water  Co.  v.  Richardson.  72  Cal.  600; 
and  to  the  same  effect  see  Billings  v.  Hall,  7 
Cal.  4;  Chenot  v.  Lefevre,  8  111.  637. 

1.  Campbell  v.  Holt,  115  U.  S.  623. 

2.  See  the  titles  Adverse  Possession,  vol.  1, 
p.  787;  Limitation  of  Actions,  vol.  19,  p.  136. 

3.  Immemorial  Enjoyment  Conclusive  Evidence 
of  Right — California,  —  Thomas  v.  England, 
71  Cil,  456. 

Kentucky.  —  Hall  v.  McLeod,  2  Met.  (Ky.) 
98,  74  Am.  Dec.  400;  Butt  v.  Napier,  14  Bush 
(Ky.)  39;  Benedict  v.  Johnson,  (Ky.  1897)  42 
S.  W.  Rep.  335- 

Massachusetts.  —  Gayelty  v.  Bethune,  14 
Mass.  49,  7  Am.  Dec.  188. 

Neva  Jersey,  —  Clement  v.  Bettle,  65  N.J. 
L.  675;  Lehigh  Valley  R.  Co.  v.  McFarlan,  43 
N  J.  L.  605. 

North  Carolina.  —  Boyden  v.  Achenbach,  79 
N.  Car.  539. 

Ohio.  —  Pavey  v.  Vance,  56  Ohio  St.  162. 

Texas.  —  Lewis  v.  San  Antonio,  7  Tex.  288. 

Utah.  —  Funk  v.  Anderson,  22  Utah  238. 

West  Virginia.  — Standiford  v.  Goudy,  6  W. 
Va.  364;  Wooldridge  v.  Coughlin,  46  W.  Va. 
345- 

The  Time  of  Legal  Memory,  according  10  the 
law  of  England,  extended  back  to  the  com- 
mencement of  the  reign  of  Richard  I.  Cool- 
idge  v.  Leaned,  8  Pick.  (Mass.)  508;  Clement 
v.  Bettle,  65  N.  J.  L.  675;  Pavey  v.  Vance,  56 
Ohio  St.  162. 

4.  Rex  v.  Johns,  Lofft  76;  Johnson  v.  Lewis, 
(Ark.  1886)  2  S.  VV.  Rep.  329;  Lewis  v.  San  An- 
tonio, 7  Tex.  288. 

An  Ancient  Grant  "Without  Date  does  not  neces- 
sarily destroy  a  prescriptive  right,  as  it  may 
be  either  prior  10  the  time  of  memory  or  in 
confirmation  of  such  right,  which  is  a  question 
for  the  jury.  Addington  v.  Clode,  2  W.  Bl. 
989.  Compare  Welcome  v.  Upton,  5  M.  & 
W.  398. 

5.  Origin  of  Doctrine  of  Presumed  Grant.  —  Le- 
high Valley  R.  Co.  v.  McFarlan,  43  N.  J.  L. 
605  ;  Clement  v.  Bettle,  65  N.  J.  L.  675;  Pavey 
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71.  Vance,  56  Ohio  St.  162;  Funk  v.  Anderson, 
22  Utah  238. 

6.  Grant  Presumed  After  Use  for  Statutory 
Period  —  United  States.  —  Ricard  v.  Williams, 
7  Wheat.  (U.  S.)  59;  District  of  Columbia  v. 
Robinson,  180  U.  S.  92;  Hazard  v.  Robinson, 
3  Mason  (U.  S.)  272. 

Alabama.  —  Stein  v.  Burden,  24  Ala.  130,  60 
Am.  Dec.  453;  Crabtree  v.  Baker,  75  Ala.  91, 
51  Am.  Rep.  424;  Nininger  v.  Norwood,  72 
Ala.  277,  47  Am.  Rep.  412. 

Connecticut. —  Hickox  v.  Parmelee,  21  Conn. 
97- 

Delaware.  —  Derrickson  v.  Springer,  5  Harr. 
(Del.)  21;  Johnson  v.  Stayton,  5  Harr.  (Del.) 
448;  Delaney  v.  Boston,  2  Hatr.  (Del.)  489; 
Ogle  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst. 
(Del.)  302. 

Georgia.  —  Mitchell  v.  Rome,  49  Ga.  19,  15 
Am.  Rep.  669. 

Illinois.  —  Kuhlman  v.  Hecht,  77  111.  573. 

Kentucky.  —  Manier  v.  Myers,  4  B.  Mon. 
(Ky.)  514;  Clark  v.  White,  5  Bush  (Ky.)  354. 

Maine.  —  Cole  v.  Bradbury,  86  Me.  380; 
Blanchard  v.  Moulton,  63  Me.  434;  Crooker  v. 
Pendleton,  23  Me.  339. 

Maryland.  —  Wright  v.  Freeman,  5  Har.  & 
J.  (Md.)  467. 

Massachusetts.  —  Nichoii  v.  Boston,  98  Mass. 
39,  93  Am.  Dec.  132;  Hoffman  v.  Savage,  15 
Mass.  130;  Gayetty  v.  Bethune,  14  Mass.  49, 
7  Am.  Dec.  188;  Luther  v.  Winnisimmet  Co.,  9 
Cush.  (Mass.)  171,  Bliss  v.  Rice,  17  Pick. 
(Mass.)  23;  Bolivar  Mfg.  Co.  v.  Neponset  Mfg. 
Co..  16  Pick.  (Mass.)  241;  Melvin  v.  Whiting, 
13  Pick.  (Mass.)  1S4;  Hill  v.  Crosby,  2  Pick. 
(Mass.)  466,  13  Am.  Dec.  448:  Stearns  v.  Janes, 
12  Allen  (Mass.)  582;  Blake  v.  Everett,  1  Allen 
(Mass.)  248;  Gordon  v.  Taunton,  126  Mass. 
349;  Dana  v.  Valentine,  5  Met.  (Mass.)  8;  Cur- 
tis v.  Angier,  4  Gray  (Mass.)  547. 

Mississippi.  —  Lanier  v.  Booth,  50  Miss.  410. 

Missouri.  —  House  v.  Montgomery,  19  Mo. 
App.  170. 

New  Hampshire.  —  Smith  v.  Putnam,  62  N. 
H.  369;  Olcott  v.  Thompson,  59  N.  H.  154,  47 
Am.  Rep.  184;  Bucklin  v.  Truell,  54  N.  H. 
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method  of  acquiring  title  is  still  denominated  prescription,1  since  only  corpo- 
real property  can  be  acquired  by  direct  operation  of  the  statute  of  limitations, 
or  what  is  generally  termed  adverse  possession.2  In  England  the  subject  of 
prescription  is  now  regulated  by  statute,3  but  it  has  been  held  that  the  act  in 
question  does  not  take  away  any  of  the  modes  of  acquiring  easements  which 
existed  before  it  was  passed,  and  that  prescriptive  rights  may  still  be  acquired 
by  immemorial  enjoyment.4 

3.  Difference  Between  Presumption  of  Grant  and  Technical  Prescription.  —  The 
presumption  of  a  grant  from  adverse  user  for  the  statutory  period  differs  from 
the  ancient  technical  prescription  in  the  fact  that  it  is  not  conclusive  to  estab- 
lish title,  but  may  be  rebutted  by  other  evidence  as  to  the  character  of  the 
use  and  enjoyment.5  If,  however,  there  has  been  an  adverse,  continuous,  and 
uninterrupted  enjoyment  of  the  easement  for  the  period  fixed  by  the  statute 
of  limitations,  and  the  use  has  been  with  the  acquiescence  of  the  owner  of  the 
servient  estate,  there  arises  a  conclusive  presumption  which  cannot  be  over- 
come even  by  proof  that  there  was  no  actual  grant.  In  this  way,  by  giving 
effect  to  the  attendant  circumstances  connected  with  the  use,  as  well  as  to  the 
use  itself  for  the  statutory  period,  as  good  a  title  is  obtained  under  the  doctrine 


122;  French  v.  Marstin,  24  N.  H.  440,  57  Am. 
Dec  294;  Watkins  v.  Peck,  13  N.  H.  360; 
Bullen  v.  Runnels,  2  N.  H.  255,  9  Am.  Dec.  55; 
Burnham  v.  Kempton,  44  N.  H.  78. 

New  Jersey.  —  Cobb  v.  Davenport,  32  N.  J. 
L.  369;  Carlisle  v.  Cooper,  19  N.  J.  Eq.  256,  21 
N.  J.  Eq.  576;  Shields  v.  Arndt,  4  N.  J.  Eq. 
234;  Shreve  v.  Voorhees,  3  N.  J.  Eq.  25. 

New  York.  —  Lewis  v.  New  York,  etc.,  R. 
Co.,  162  N.  Y.  202;  Nicholls  v.  Wentworth, 
100  N.  Y.  455;  Corning  v.  Gould,  16  Wend.  (N. 
Y.)  531;  Miller  v.  Garlock,  8  Barb.  (N.  Y.)  153; 
Matter  of  Water  Com'rs,  4  Edw.  (N.  Y.)  545; 
Smith  v.  Adams,  6  Paige  (N.  Y.)  435;  Belknap 
v.  Trimble,  3  Paige  (N.  Y.)  577. 

North  Carolina.  —  Benbow  v.  Robbins,  71 
N.  Car.  338;  Ingraham  v.  Hough,  1  Jones  L. 
(46  N.  Car.)  39;  State  v.  Hunter,  5  Ired.  L. 
(27  N.  Car.)  369,  44  Am.  Dec.  41;  Gerenger  v. 
Summers,  2  Ired.  L.  (24  N.  Car.)  229;  Wilson 
v.  Wilson,  4  Dev.  L.  (15  N.  Car.)  154. 

Ohio.  —  Pavey  v.  Vance,  56  Ohio  St.  162; 
Cincinnati,  etc.,  R.  Co.  v.  Zinn,  18  Ohio  St. 
417;  Starke  v.  Smith,  5  Ohio  455. 

Oregon. — Johnson  v.  Knott,  13  Oregon  308. 

Pennsylvania.  —  Irving  v.  Media,  194  Pa.  St. 
648;  Messinger's  Appeal,  109  Pa.  St.  285;  De- 
muth  v.  Am  weg,  90  Pa.  St.  181;  Carter  v.  Tini- 
cum  Fishing  Co.,  77  Pa.  St.  310;  Plitt  v.  Cox, 
43  Pa.  St.  486;  Esling  v.  Williams,  10  Pa.  St. 
126;  Strickler  v.  Todd,  10  S.  &  R.  (Pa.)  63.  13 
Am.  Dec.  649;  Cooper  v.  Smith,  9  S.  &  R.  (Pa.) 
26,  11  Am.  Dec.  658;  Crawford  v.  Neff,  3 
Grant  Cas.  (Pa.)  175;  Newman  v.  Rutter,  8 
Watts  (Pa.)  51;  Wheatley  v.  Chrisman,  24  Pa. 
St.  298,  64  Am.  Dec.  657;  Young  v.  Collins,  2 
Browne  (Pa.)  292;  Warren  v.  Hunter,  1  Phila. 
(Pa.)  414,  10  Leg.  Int.  (Pa.)  2. 

Rhode  Island.  —  Vickery  v.  Providence,  17 
R.  I.  651;  Evans  v.  Dana,  7  R.  I.  306. 

South  Carolina.  —  Smith  v.  Kinard,  2  Hill  L. 
(S.  Car.)  642,  note,  a. 

Vermont.  —  Tracy  v.  Atherton,  36  Vt.  503; 
Ripley  v.  Yale,  19  Vt.  161;  Mitchell  v.  Walker, 
2  Aik.  (Vt.)  266,  16  Am.  Dec.  710;  Hurlbut  v. 
Leonard,  Brayt.  (Vt.)  201. 

West  Virginia.  —  Boyd  v.  Woolwine,  40  W. 
Va.  282;  Standiford  :•.  Goudy,  6  W.  Va.  364. 

Wisconsin.  —  Rooker  v.  Perkins,  14  Wis.  79. 


1.  Bow  v.  Allensiown,  34  N.  H.  351,  69  Am. 
Dec.  489. 

2.  Statute  of  Limitations  Not  Directly  Applicable 
to  Incorporeal  Rights.  —  Cobb  v.  Davenport,  32 
N.  J.  L.  369;  Crawford  v.  Neff,  3  Grant  Cas. 
(Pa.)  175;  Cooper  v.  Smith,  9  S.  &  R.  (Pa.)  26, 
11  Am.  Dec.  658;  Tracy  v.  Atherton,  36  Yt. 
503- 

Corporeal  Rights  Are  Governed  by  the  Statute 
of  Limitations.  —  Wallace  v.  Miner,  6  Ohio  366. 
And  in  such  cases  rules  for  presuming  a  con- 
veyance cannot  be  subsiituted  by  the  couri. 
Crawford  v.  Neff,  3  Grant  Cas.  (Pa.)  175. 

3.  English  Prescription  Act.  —  2  &  3  Wm.  IV., 
c.  71. 

4.  Aynsley  v.  Glover,  L.  R.  10  Ch.  283,  23 
W.  R.  459;  Dalton  v.  Angus,  6  App.  Cas.  815; 
Re  Cockburn,  27  Ont.  450.  And  see  Backus  v. 
Smith,  5  Ont.  App.  341. 

5.  Presumption  of  Grant  from  User  Alone  Not 
Conclusive  —  United  States.  —  District  of  Colum- 
bia v.  Robinson,  1S0  U.  S.  92. 

California.  —  Thomas  v.  England,  71  Cal. 
45°- 

Kentucky.  —  Patterson  ■'.  Griffith,  (Ky.  1901) 
62  S.  W.  Rep.  884;  Conyers  v.  Scott,  94  Ky. 
123;  Manier  v.  Myers,  4  B.  Mon.  (Ky.)  514; 
Hall  v.  McLeod,  2  Met.  (Ky.)  98,  74  Am.  Dec. 

400. 

Maryland.  —  Browne  v.  M.  E.  Church,  37 
Md.  108. 

New  Hampshire.  —  Wallace  v.  Fletcher,  30 
N.  H.  446. 

New  Jersey.  —  Thorpe  v.  Corwin,  20  N.  J. 
L.  311. 

New  York.  —  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252. 

Ohio.  —  Pavey  v.  Vance,  56  Ohio  St.  162. 

Pennsylvania.  —  Biddle  v.  Ash,  2  Ashm. 
(Pa.)  211. 

Rhode  Island.  —  Evans  v.  Dana,  7  R.  I.  306. 
Texas.  —  Lewis  v.  San  Antonio,  7  Tex.  288. 
Utah.  —  Funk  v.  Anderson,  22  Utah  238. 
Vermont.  —  Hurlbut   v.    Leonard,  Brayt. 
(Vt.)  201. 

Virginia.  —  Field  v.  Brown,  24  Gratt.  (Va.) 
74;  Nichols  v.  Aylor,  7  Leigh  (Va.)  546. 

West  Virginia.  —  Wooldridge  v.  Coughlin, 
46  W.  Va.  345, 
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of  presumptive  grant  as  under  the  ancient  technical  prescription.1  The  owner 
of  the  servient  tenement  may  rebut  the  presumption  by  contradicting  or 
explaining  the  facts  upon  which  it  rests;  but  he  cannot  overcome  it  by  proof 
that  no  grant  was  in  fact  made.2 

Under  the  English  and  Canadian  statutes  twenty  years'  enjoyment  of  the  easement 
of  light  and  air,  or  forty  years'  enjoyment  of  any  other  easement  within  the 
statutes,  raises  a  presumption  of  grant  which  can  be  rebutted  only  by  proof 
that  such  enjoyment  was  by  some  consent  or  agreement  expressly  given  or 
made  for  that  purpose,  by  deed  or  writing;  but  the  presumption  arising  from 
twenty  years'  enjoyment  of  any  easement  other  than  light  and  air  may  be 
defeated  in  any  way  in  which  it  might  have  been  defeated  before  the  enact- 
ment of  the  statutes,  except  by  showing  that  the  enjoyment  began  within  the 
time  of  legal  memory.3 

4.  Distinction  Between  Prescription  and  Custom.  —  Both  prescription  and 
custom  apply  to  incorporeal  rights,  but  prescription  is  confined  to  those  cases 
where  one  person  may  grant  and  another  may  take  under  the  grant.  Custom, 
on  the  other  hand,  is  applicable  to  cases  where  the  inhabitants  of  a  particular 
locality  have  acquired  an  easement  by  long  enjoyment  without  being  capable 
of  taking  collectively  as  grantees  under  a  deed.4  Another  distinction  is  that 
prescription  extends  to  profits  a  prendre,  while  custom  does  not.5 

5  Distinction  Between  Prescription  and  Dedication.  —  The  distinction  between 
prescription  and  dedication  is  this:  the  latter  is  established  by  proof  of  an  act 
of  dedication  and  of  the  animus  dedicandi,  without  reference  to  the  period  of 
use,  while  in  the  former  long  user  is  an  essential  ingredient.6 

II.  What  May  Be  Prescribed  For  —  1.  In  General  —  a.  Incorporeal 
RIGHTS  Only.  —  Properly  speaking,  prescription  applies  only  to  incorporeal 
rights,7  or,  in  other  words,  to  those  cases  which  are  not  provided  for  by  the 


1.  When  Presumption  Conclusive  —  United 
States.  —  District  of  Columbia  v.  Robinson, 
180  U.  S.  92. 

California.  —  Smith  v.  Hawkins,  no  Cal. 
122;  Smith  v.  Green,  109  Cal.  228. 

Indiana.  —  Mitchell  v.  Parks,  26  Ind.  354. 

Massachusetts.  —  Brace  v.  Yale,  10  Allen 
(Mass.)  441. 

Mississippi.  —  Lanier  v.  Booth,  50  Miss.  410. 

New  Hampshire.  —  Bow  v.  Allenstown,  34 
N.  H.  351,  69  Am.  Dec.  489;  Wallace  v. 
Fletcher,  30  N.  H.  434;  Smith  v.  Putnam,  62 
N.  H.  369. 

New  Jersey.  — Cl:ment  v.  Beltle,  65  N.  J. 
L.  675;  Lehigh  Valley  R.  Co.  v.  McFarlan,  43 
N.  J.  L.  605. 

New  York.  —  American  Bank  Note  Co.  v. 
New  York  El  R.  Co  ,  129  N.  Y.  252;  Lansing 
v.  Wis  wall,  5  Den.  (N.  Y.)  213;  Miller  v.  Gar- 
lock,  8  Barb.  (N.  Y.)  153;  In  re  Clark,  (Supm. 
Ct.  Gen.  T.)  4  N.  Y.  J5upp.  259. 

Ohio.  —  Pavey  v.  Vance,  56  Ohio  St.  162. 

Oregon.  —  Huston  v.  Bybee,  17  Oregon  140. 

Pennsylvania.  —  Strickler  v.  Todd,  10  S.  & 
R.  (Pa.)  63,  13  Am.  Dec.  649;  Grace  M.  E. 
Church  v.  Dobbins,  153  Pa.  St.  294,  34  Am. 
St.  Rep.  706. 

Texas.  —  Lewis  v.  San  Antonio,  7  Tex.  288. 

Vermont.  — Tracy  v.  Atherton,  36  Vt.  503. 

Virginia.  — Cornett  v.  Rhudy,  80  Va.  710. 

West  Virginia.  —  Lucas  v.  Smithfield,  etc.. 
Turnpike  Co.,  36  W.  Va.  436. 

2.  Lehigh  Valley  R.  Co.  v.  McFarlan,  43  N. 
J.  L.  605.  And  to  the  same  effect  see  Patter- 
son v.  Griffith.  (Ky.  1901)  62.  S.  W.  Rep.  884: 
Barker  v.  Clark,  4  N.  H.  380,  17  Am.  Dec.  428; 


Clement  v.  Bettle,  65  N.  J.  L.  675;  Okeson  v. 
Patterson,  29  Pa.  St.  22;  Biddle  v.  Ash,  2 
Ashm.  (Pa.)  211;  Nichols  v.  Aylor,  7  Leigh 
(Va.)  546;  Field  v.  Brown,  24  Gratt.  (Va.)  74; 
Ring  v.  Pugslev,  18  N.  Bruns.  303. 

3.  Nature  of  Presumption  under  English  and 
Canadian  Statutes.  —  Dalton  v.  Angus,  6  App. 
Cas.  740;  Gardener  v.  Hodgson's  Kingston 
Breweries  Co.,  (rgoo)  1  Ch.  592;  Seddon  v. 
Bolton  Bank,  19  Ch.  D.  462;  Crowe  v.  Cabot, 

19  Can.  L.  T.  327;  Hunt  v.  Hespeler,  6  U.  C. 
C.  P.  269, 

4.  Distinction  Between  Prescription  and  Custom. 

—  Lockwood  v.  Wood,  6  Q  B.  31,  51  E.  C.  L. 
31,  8  Jur.  543;  Perley  v.  Langley,  7  N.  H.  233. 

5.  Grimstead  v.  Marlowe,  4  T.  R.  7i3;  Race 
v.  Ward,  4  El.  &  Bl.  702,  82  E.  C.  L.  702;  Hill 
v.  Lord,  48  Me.  83;  Litilefield  v.  Maxwell,  31 
Me.  134,  50  Am.  Dec.  653;  Waters  v.  Lilley,  4. 
Pick.  (Mass.)  145,  16  Am.  Dec  333;  Nudd  v. 
Hobbs,  17  N.  H.  524;  Perley  v.  Langley,  7  N. 
H.  233;  Cobb  v.  Davenport,  33  N.  J.  L.  223, 
97  Am.  Dec.  718,  32  N.  J.  L.  369;  Smith  v. 
Floyd,  18  Barb.  (N.  Y.)  522;  Pearsall  v.  Post, 

20  Wend.  (N.  Y.)  m. 

6.  Slate  v.  Kansas  City,  etc.,  R.  Co.,  45 
Iowa  139.  And  see  infra,  this  title,  Highways 
by  Prescription. 

1.  Incorporeal  Rights.  —  Clement  v.  Bettle, 
65  N.  J.  L.  675;  Pearsall  v.  Post,  20  Wend. 
(N.  Y.)  in;  Wooldridge  v.  Coughlin,  46  W. 
Va.  345. 

Prescription  May  Confer  a  Right  to  Work  a 
Particular  Mine,  but  the  title  to  the  mine  itself, 
like  the  title  to  land,  must  be  made  out  by 
documentary  evidence,  or  under  ihe  statute 
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statute  of  limitations.1  A  right  to  erect  and  use  a  building  on  another  man's 
land  3  or  a  right  to  use  the  land  of  another,  adjoining  navigable  waters,  as  a 
public  landing  and  place  of  deposit  for  property  3  cannot  be  acquired  in  this 
manner;  nor  can  a  fee-simple  title  to  the  land  over  which  an  easement  is 
exercised  be  so  acquired.4 

Simultaneous  Acquisition  of  Easement  by  Prescription  and  Land  by  Adverse  Possession.  — 
A  person  who  claims  an  easement  may  acquire  title  thereto  by  prescription  at 
the  same  time  during  which  he  is  acquiring  a  title  to  the  dominant  tenement  by 
adverse  possession,5  but  he  cannot  acquire  simultaneously  a  title  to  the  serv- 
ient estate  by  adverse  possession  and  to  an  easement  therein  by  prescription.8 

b.  Easements  in  General.  —  In  the  absence  of  statutory  provision  to  the 
contrary,  all  easements  which  may  be  acquired  by  grant  may  also  be  acquired 
by  prescription,7  subject  to  the  limitation  that  the  right  claimed  must  be  reason- 
able.8 In  some  of  the  states,  however,  it  is  provided  by  statute  that  certain 
easements  shall  not  be  acquired  by  prescription.9 

c.  PROFITS  A  PRENDRE.  —  It  is  generally  held  that  a  profit  a  prendre 
in  the  land  of  another  may  be  acquired  by  prescription  ;  but  it  is  not  clear 
whether  this  rule  goes  upon  the  principle  that  such  a  right  is  incorporeal,  or 
whether  it  is  regarded  as  an  exception  to  the  rule  above  stated  that  prescrip- 
tion applies  only  to  incorporeal  rights.10 


of  limitations.  Caldwell  v.  Copeland,  37  Pa. 
St.  427,  78  Am.  Dec.  436;  Wilkinson  v.  Proud, 
11  M.  &  W.  33. 

1.  Shumway  v.  Simons,  1  Vt.  53;  McFarland 
v.  Stone,  17  Vt.  165,  44  Am.  Dec.  325. 

2.  Bight  to  Erect  or  Use  Building  on  Another's 
Land.  —  Cortelyou  v.  Van  Brundt,  2  Johns. 
(N.  Y.)  357,  3  Am.  Dec.  439,  Ferris  v.  Brown, 
3  Barb.  (N.  Y.)  105;  Pearsall  v.  Post,  20  Wend. 
(N.  Y.)  in. 

3.  Bight  to  Use  Bank  of  Eiver  as  Landing  and 
Place  of  Deposit.  —  State  z\  Wilson,  42  Me.  9; 
Thomas  v.  Ford,  63  Md.  346,  52  Am.  Rep.  513. 

Bight  to  Pile  Logs  on  Land.  —  The  right  to  use 
land  adjacent  to  a  sawmill  for  the  piling  of 
lo^s  may  be  acquired  by  prescription.  Voor- 
hees  v.  Burchard,  6  Lans.  (N.  Y.)  176. 

4.  Title  to  Land  over  Which  Easement  Is  Exer- 
cised.—  Terre  Haute,  etc.,  R.  Co.  v.  Zehner, 
15  Ind.  App.  273.  And  see  Thomas  v.  Eng- 
land, 71  Cal.  456;  Clement  v.  Bettle,  65  N.  J. 
L.  675. 

5.  Simultaneous  Acquirement  of  Easement  by 
Prescription  and  Dominant  Estate  by  Adverse 
Possession,  —  Peiley  v.  Hilton,  55  N.  H.  444 

6.  Simultaneous  Acquirement  of  Easement  by 
Prescription  and  Servient  Estate  by  Adverse  Pos- 
session. —  Morse  v.  Marshall,  97  Mass.  519. 

7.  All  Easements  Which  May  Be  Acquired  by 
Grant.  —  Legg  v.  Horn,  45  Conn.  409;  Phinizy 
v.  Augusta,  47  Ga.  260;  Lake  Erie,  etc.,  R. 
Co.  v.  Whitham,  155  111.  514,  46  Am.  St.  Rep. 
355,  D wight  v.  Hayes,  150  111.  273,  41  Am.  St. 
Rep.  367;  Tinker  v.  Forbes,  136  111.  221; 
Forbes  v.  Balenseifer,  74  111.  183;  Macheca  v. 
Avegno,  25  La.  Ann.  56;  Littlefield  v.  Max- 
well, 31  Me.  134,  50  Am.  Dec.  653;  Lanier  v. 
Booth,  50  Miss.  410;  State  v.  Suttle,  115  N. 
Car.  784. 

Effect  of  Statute  Prescribing  Length  and  Nature 
of  Use.  —  The  Massachusetts  statute  (now  Pub. 
Stat.  1882,  c.  122,  §  2),  which  provides  that  the 
use  of  an  easemenl  claimed  by  prescription 
must  have  been  continued  uninterruptedly  for 
twenty  years,  while  it  prevents  the  acquisition 
of  an  easement  by  lapse  of  time,  except  as 


therein  mentioned,  does  not  determine  what 
easements  may  be  acquired  by  prescription, 
but  leaves  that  question  to  be  determined  by 
the  law  as  it  previously  existed.  Keats  v. 
Hugo,  T15  Mass.  204,  15  Am.  Rep.  80. 

8.  Bight  Claimed  Must  Be  Beasonable. —  Mer- 
win  v.  Wheeler,  41  Conn.  14;  Blaisdell  v. 
Stephens,  14  Nev.  17,  33  Am.  Rep.  523;  Dyce 
v.  Hay,  1  Macq.  H.  L.  305 

9.  Under  the  Louisiana  Code,  Continuous  and  Ap- 
parent Servitudes  may  be  acquired  b>  prescrip- 
tion, but  continuous  nonapparent  servitudes 
and  inteirupted  servitudes  can  be  established 
only  by  title.  Broussard  v.  Elie.  11  La.  394; 
Kennedy  v.  McCollam,  34  La.  Ann.  568; 
Levet  v.  Lapeyrollerie,  39  La.  Ann.  210;  Gues- 
nard  v.  Bird,  33  La.  Ann.  796;  Goodwin  v. 
Alexander.  105  La.  658. 

The  'icquisition  of  Bights  of  Way  Across  Bail- 
road  Tracks  by  prescription  is  forbidden  by 
statute  in  Massachusetts.  Simpson  v.  Boston, 
etc.,  R.  Co.,  176  Mass.  359.  And  also  in  New 
Hampshire.  Costello  v.  Grand  Trunk  R.  Co., 
70  N.  H.  403. 

The  Acquisition  of  a  Footway  by  prescripiion, 
except  when  claimed  in  connection  with  a  car- 
riageway, is  forbidden  by  statute  in  Iowa. 
Willard  v.  Calhoun,  70  Iowa  650;  Agne 
Slitsinger,  96  Iowa  181.  And  also  in  Rhode 
Island.    Baker  v.  Barry,  22  R.  I.  471. 

10.  Profits  a  Prendre. — Merwin  v.  Wheeler,  41 
Conn.  14;  Hill  v.  Lord,  48  Me.  83;  Waters  v. 
Lilley,  4  Pick.  (Mass.)  145.  16  Am.  Dec.  333; 
Perley  v.  Langley,  7  N.  H.  233;  Cobb  v. 
Davenport,  32  N.  J.  L.  369.  33  N.  J.  L.  223,  97 
Am.  Dec.  718;  Smith  v.  Floyd,  18  Barb.  (N. 
Y.)  522;  Pearsall  v.  Post.  20  Wend.  (N.  Y.) 
in. 

Such  rights  mu?t,  as  a  general  and  per- 
haps universal  rule,  be  prescribed  for  as  inci- 
dent to  other  lands,  for  the  benefit  of  or  in 
connection  with  which  ihey  are  to  be  exercised. 
Merwin  v.  Wheeler,  41  Conn.  14;  Waters  v. 
Lilley,  4  Pick.  (Mass.)  145,  16  Am.  Dec.  333: 
Cobb  v.  Davenport.  32  N.  J.  L.  369,  33  N.  J. 
L.  223,  97  Am.  Dec.  718;  Smith  v.  Floyd,  18 
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d.  Applicable  Only  to  Rights  Which  May  Be  Granted.  —  As  the 
doctrine  of  prescription  is  based  upon  the  presumption  of  a  grant,1  it  neces- 
sarily follows  that  only  such  rights  may  be  prescribed  for  as  are  capable  of 
being  granted  ; 2  and  a  grant  will  not  be  presumed  where  it  could  not  lawfully 
have  been  made.3 

e.  No  Prescription  Against  Constitution  or  Laws.  —  There  can  be  no 
prescription  against  the  rights  of  a  citizen  with  respect  to  privileges  secured  by 
the  constitution,4  nor  can  any  right  to  violate  the  law  arise  in  this  manner.5 

2.  Specific  Rights  and  Easements.  — Among  the  specific  rights  and  easements 
more  frequently  met  with  in  the  law,  which  may  be  acquired  by  prescription, 
are  right  of  way,  either  private  or  public,6  various  rights  connected  with  the 
use  of  waters,7  right  of  fishery,8  right  of  corporate  existence  and  right  to 
enjoy  corporate  franchises,9  right  to  party  wall,10  right  to  maintain  a  partition 
fence,11  and  right  to  maintain  a  market  12  or  a  ferry.13  As  regards  nuisances 
it  is  well  settled  that  while  the  right  to  maintain  a  private  nuisance  may  be 
acquired  by  prescription,  no  length  of  time  can  legalize  a  public  nuisance.14 
The  English  rules  giving  prescriptive  rights  to  light  and  air  15  and  lateral  sup- 
port of  buildings  are  not  generally  recognized  in  the  United  States.16  Rights 


Barb.  (N.  Y.)  522;  Gateward's  Case,  6  Coke 
60.  Bat  to  the  contrary  see  Perley  v.  Langley, 
7  N.  H.  233. 

1.  Presumption  of  Grant — Connecticut. — Wood- 
worth  v.  Raymond,  51  Conn.  70;  Wright  v. 
Wright,  21  Conn.  345;  Twiss  v.  Baldwin,  9 
Conn.  305;  Sherwood  v.  Burr,  4  Day  (Conn.) 
250. 

Illinois.  —  Lake  Erie,  etc.,  R.  Co.  v.  Whit- 
ham,  155  111.  5H.  46  Am.  Si.  Rep.  355;  Quincy 
v.  Jones,  76  111.  231,  20  Am.  Rep.  243;  Forbes 
v.  Balenseifer,  74  111.  183;  Chicago  City  R. 
Co.  v.  People,  73  111.  541;  Dexter  v.  Tree,  117 
III.  532. 

Maine.  —  Hill  v.  Lord,  48  Me.  98;  Davis  v. 
Brigham,  29  Me.  391. 

Maryland.  —  Sapo  v.  Northern  Cent.  R.  Co., 
51  Md.  115;  Pue  v.  Pue,  4  Mi.  Ch.  386. 

Massachusetts.  —  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  (Mass.)  449. 

Missouri. — Vaughan  v.  Rupple,  6g  Mo. 
App.  583;  Handlan  v.  McManus,  42  Mo.  App. 
551;  House  v.  Montgomery,  19  Mo.  App.  170. 

New  York  — Lewis  v.  New  York,  etc.,  R. 
Co.,  162  N.  Y.  ro2;  American  Bank  Note  Co. 
v.  New  York  El.  R.  Co.,  129  N.  Y.  252;  Bur- 
bank  v.  Fay,  65  N.  Y.  57,  affirming  5  Lans. 
(N.  Y.)  397;  Curtis  v.  Keesler,'  14  Barb.  (N.  Y.) 
511;  Miller  v.  Garlock,  8  Barb.  (N.  Y.)  153; 
Munson  v.  Hungerford,  6  Barb.  (N.  Y.)  265. 

South  Carolina.  —  Whaley  v.  Stevens,  27  5. 
Car.  549. 

Texas.  —  Rhodes  v.  Whitehead,  27  Tex.  304, 
84  Am.  Dec.  631;  Klein  v.  Gehrung,  25  Tex. 
Supp  232. 

Exception  to  Rule.  —  Private  roads  by  pre- 
scription rest  upon  user  for  the  statutory 
period  in  analogy  to  the  slatute  of  limitations, 
and  not  upon  the  fiction  of  a  grant.  Krier's 
Private  Road,  73  Pa.  St.  109. 

2.  Only  Such  Rights  as  May  Be  Granted.  —  Pres- 
ton v.  Fulwood  Local  Board,  53  L.  T.  N.  S.  718, 
34  W.  R.  196;  Wright  v.  Wright,  21  Conn.  345; 
Twiss  v.  Baldwin,  9  Conn.  305;  Sherwood  v. 
Burr,  4  Day  (Conn.)  250;  Quincy  v.  Jones,  76 
111.  231,  20  Am.  Rep.  243;  Peterson  v.  McCul- 
lough,  50  Ind.  35;  State  v.  Kansas  City,  etc., 
R.  Co.,  45  Iowa  139;  Hill  v.  Lord,  48  Me.  98; 


Watkins  v.  Peck,  13  N.  H.  360;  Felton  v. 
Simpson,  11  Ired.  L.  (33  N.  Car.)  84. 

3.  Burbank  v.  Fay,  65  N.  Y.  57;  Woodworih 
v.  Raymond,  51  Conn.  70.  And  see  infra, 
this  title,  Effect  of  Legal  Disability  of  Owner  oj 
Servient  Tenement. 

4.  No  Prescription  Against  Constitution.  — 
Baker  v.  Fales,  16  Mass.  488. 

5.  No  Prescriptive  Right  to  Violate  Law.  — 
Traill  v.  McAllister,  25  L.  R.  Ir.  524;  Heck- 
man  v.  Swett,  99  Cal.  303;  Kissel  v.  Lewis, 
156  Ind.  233;  State  v.  Beardsley,  108  Iowa  396; 
Brookline  v.  Mackintosh,  133  Mass.  215.  And 
see  Parker  v.  People,  in  111.  581,  53  Am. 
Rep.  643. 

Qualification  of  Rule.  —  A  right  of  way  over  a 
railroad  track  may  be  acquired  by  prescription 
notwithstanding  a  slatute  which  forbids  walk- 
ing, riding,  or  driving  upon  a  railroad  track, 
where  such  statute  is  construed  by  the  courts 
as  making  these  acts  unlawful  only  when  done 
without  the  consent  of  the  railroad  company. 
Turner  v.  Fitchburg  R.  Co.,  145  Mass.  433; 
Wright  v.  Boston,  etc.,  R.  Co.,  142  Mass.  296. 
But  see  Simpson  v.  Boston,  etc.,  R.  Co.,  176 
Mass.  359. 

6.  Private   Right  of  Way.  —  See   the  title 

Private  Ways. 

Public  Right  of  Way. —  See  infra,  this  tide. 
Highways  by  Prescription. 

7.  Rights  Connected  with  Use  of  Waters.  — 
See  the  titles  Dams,  vol.  8,  p.  705;  Irrigation, 
vol.  17,  p.  519;  Waters  and  Watercourses. 

8.  Right  of  Fishery.  —  See  the  title  Fish  and 
Fisheries,  vol.  13,  p  580  et  seq. 

9.  Right  of  Corporate  Existence.  —  See  the  title 
Corporations  (Private),  vol.  7,  p.  686. 

10  Right  to  Party  Wall  — See  the  title  Party 
Walls,  ante,  p.  242. 

11.  Rights  in  Partition  Fences.  —  See  the  title 
Fences,  vol.  12,  p.  1040. 

12.  Right  to  Maintain  Market.  —  See  the  title 
Markets,  vol.  19,  p.  1140  et  seq. 

13.  Right  to  Maintain  Ferry.  —  See  the  title 
Ferries,  vol.  12,  p.  1090. 

14.  See  the  title  Nuisances,  vol.  21,  p.  733. 

15.  See  the  title  Light  and  Air,  vol. 19,  p.  116. 

16.  Lateral  Support  of  Buildings.— See  the  title 
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less  frequently  asserted  than  those  before  mentioned,  but  which  sometimes 
arise  by  prescription,  are  right  of  common,1  right  of  pasturage,3  right  to  take 
ice  from  a  pond  or  watercourse  3  or  seaweed  from  a  beach,*  right  to  dig  and 
carry  away  ore,5  right  of  way  for  a  turnpike  road,6  right  of  navigation,7  right 
to  a  public  or  private  landing  place  on  a  river,8  right  to  occupy  a  dock9  or  to 
maintain  a  wharf,10  right  to  have  water  drip  from  eaves  of  a  house  on  land  of 
an  adjoining  owner,11  right  to  operate  a  shaft  across  the  land  of  another,12  right 
to  turn  teams  in  ploughing  upon  another's  land,15  right  to  tie  horses  on  land 
adjoining  a  church,14  right  to  dry  clothes  in  another's  yard,15  right  to  use  a  lot 
as  a  burial  place,16  right  to  use  a  building  for  county  17  or  town  purposes,18  right 
to  be  a  member  of  a  certain  school  district,19  right  to  pass  over  a  turnpike  free 
of  toll,20  right  to  use  a  turbine  wheel  in  a  certain  place,21  right  to  maintain  an 
attic  above  and  a  cellar  beneath  an  entry  way,22  right  to  affix  a  signboard  to 
the  house  of  another  person,23  right  to  ventilate  a  cellar  through  a  shaft,24  and 
right  to  maintain  a  stairway  in  a  private  alley.25  Among  rights  which  cannot 
be  acquired  in  this  manner  are  the  right  to  percolating  waters,30  and  right 
to  an  unobstructed  current  of  air  to  a  windmill27  or  to  the  chimneys  of  a 
building.28  In  England,  at  common  law,  some  offices  might  be  acquired  by 
prescription,  but  it  seems  that  no  such  right  exists  in  the  United  States?9 

III.  Who  May  Prescribe  —  1.  Tenants  for  Years  or  at  Will.  —  It  is  gener- 
ally stated  in  the  books  that  a  person  who  is  in  possession  of  land  as  tenant 


Lateral  and  Subjacent  Support,  vol.  18,  p. 
54°- 

1.  Right  of  Common.  —  Mitchell  v.  Rome,  49 
Ga.  19,  15  Am.  Rep.  669. 

2.  Right  of  Pasturage.  —  Thomas  v.  Marsh- 
field,  13  Pick.  (Mass.)  240;  Rose  v.  Bunn,  21 
N.  Y.  275. 

3.  Right  to  Take  Ice.  —  Hoag  v.  Place,  93 
Mich.  450;  Hinckel  v.  Stevens,  35  N.  Y.  App. 
Div.  5,  reversed  on  another  point,  165  N.  Y. 
171.    See  also  the  title  Ice,  vol.  15,  p.  907. 

4.  Right  to  Take  Seaweed.  —  Hill  v.  Lord,  48 
Me.  83. 

5.  Right  to  Dig  and  Carry  Away  Ore.  —  Beatty 
v.  Gregory,  17  Iowa  109,  85  Am.  Dec.  54b; 
Bush  v.  Sullivan,  3  Greene  (Iowa)  344,  54  Am. 
Dec.  506;  Arnold  v.  Stevens,  24  Pick.  (Mass.) 
log,  35  Am.  Dec.  305;  Gloninger  v.  Franklin 
Coil  Co..  55  Pa.  St.  9,  93  Am.  Dec.  720;  Grove 
v.  Hodges.  55  Pa.  St.  504.  And  see  the  title 
Mines  and  Mining  Claims,  vol  20,  p.  773  etseq. 

6.  Right  of  Way  for  Turnpike  Road.  —  Cincin- 
nati, etc..  R.  Co.  v.  Zinn,  18  Ohio  St.  417. 
And  see  the  title  Turnpikes. 

7.  Right  of  Navigation.  —  Brubaker  v.  Paul, 
7  Dana  (Ky.)  429.  And  see  the  title  Ships 
and  Shipping. 

8.  Right  to  Landing  Place.  —  State  v.  Randall, 
1  Strobh.  L.  (S.  Car.)  no,  47  Am.  Dec.  548. 

9.  Right  to  Occupy  Dock.  —  Sargent  v.  Bal- 
lard, 9  Pick.  (Mass.)  251 ;  Nichols  v.  Boston,  98 
Mass.  42,  93  Am.  Dec.  132. 

10.  Right  to  Maintain  Wharf. — Gray  v.  Bart- 
lett,  20  Pick.  (Mass.)  186,  32  Am.  Dec.  208. 
See  the  title  Wharves  and  Wharfingers. 

11.  Right  to  Have  Water  Drip  from  Eaves. — 
Harvey  v.  Walters,  L.  R.  8  C.  P.  162;  Vincent 
v.  Michel,  7  La.  52,  26  Am.  Dec.  496;  Cherry 
v.  Stein,  11  Md.  1;  Grace  M.  E.  Church  v. 
Dobbins,  153  Pa.  St.  294,  34  Am.  St.  Rep. 
706. 

12.  Right  to  Operate  Shaft  Across  Land  of  Another. 

—  Rochester  Electric  Light  Co.  v.  Rochester 
Power  Co.,  (Supm.  Ct.  Gen.  T.)  15  N.  Y. 
Supp.  33- 


13.  Right  to  Turn  Teams  upon  Another's  Land. 

—  Jones  v.  Percival,  5  Pick.  (Mass.)  485.  16 
Am.  Dec.  415. 

14.  Right  to  Tie  Horses  on  Land  Adjoining 
Church.  — ■  Trauger  v.  Sassaman,  14  Pa.  St.  514. 

15.  Right  to  Dry  Clothes  in  Another's  Yard. — 
Drewell  v.  Towler,  3  B.  &  Ad.  735,  23  E.  C 
L.  172. 

16.  Right  to  Use  Lot  as  Burial  Place.  —  Ed- 

waids  v.  Stonington  Cemetery  Assoc.,  20 
Conn.  477.  And  see  the  title  Cemeteries, 
vol.  5,  p.  786. 

17.  Right  to  Use  Building  for  County  Purposes. 

—  Hariford  v.  Hartford  County,  49  Conn.  554. 
But  see  Pulaski  County  v.  State,  42  Ark.  118. 

18.  Right  to  Use  House  for  Town  Meetings.  — 
Goff  v.  Rehoboth,  12  Met.  (Mass.)  26. 

19.  Right  to  Be  Member  of  Certain  School  District. 

—  Scoville  v.  Mattoon,  55  Conn.  148.  And  see 
the  title  Schools. 

20.  Right  to  Pass  over  Turnpike  Free  of  Toll.— 
Lucas  v.  Smithfield.  etc..  Turnpike  Co.,  36  VV. 
Va.  427.    And  see  ihe  title  Turnpikes. 

21.  Right  to  Use  Turbine  Wheel.  —  Terry  v. 
Smith.  47  Hun  (N.  Y.)  333- 

22.  Right  to  Maintain  Attic  and  Cellar. — Sorkin 
v.  Sentman,  162  Pa.  St.  543. 

23.  Right  to  Affix  Signboard  to  House  of  Another. 

—  Mooiy  v.  Sieggles,  12  Ch.  D.  201. 

24.  Right  to  Ventilate  Cellar.  —  Bass  v.  Greg- 
ory, 25  Q.  B.  D.  481. 

25.  Right  to  Maintain  Stairway  in  Private  Alley. 

—  Moon  v.  Mills,  119  Mich.  298,75  Am.  St. 
Rep.  390, 

26.  Right  to  Percolating  Waters. — See  the  title 
Waters  and  Watercourses. 

27.  Right  to  Current  of  Air  to  Windmill.  — 
Webb  v.  Bird,  10  C.  B.  N.  S.  268,  100  E.  C.  L. 
268,  affirmed  on  appeal,  13  C.  B.  N.  S.  841,  106 
E.  C.  L.  841,  8  Jur.  N.  S.  621. 

28.  Right  to  Current  of  Air  to  Chimneys  of  Build- 
ing. —  Bryant  v.  Lefever,  4  C.  P.  D.  172,  48  L. 
J.  C.  PI.  380. 

29.  No  Office  by  Prescription.  —  Jeter  v.  State, 
1  McCord  L.  (S.  Car.)  233. 
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for  years  or  at  will  cannot  prescribe  in  himself,1  but  there  are  a  few  decisions 
which  seem  to  announce  a  contrary  rule.2 

2.  Municipal  or  Quasi-municipal  Corporations.  —  The  inhabitants  of  a  town  3 
or  city,  in  their  corporate  capacity,  may  prescribe  for  easements  or  other  incor- 
poreal rights  to  the  same  extent  as  individuals.4 

3.  Public.  —  Strictly  speaking,  the  unorganized  public  cannot  acquire 
rights  by  prescription,  since  in  such  a  case  there  is  no  grantee  capable  of  tak- 
ing under  the  presumed  grant ; 5  but,  by  common  usage,  highways  and  other 
public  easements  are  often  spoken  of  as  arising  by  prescription.6 

IV.  Against  Whom  Prescription  Runs  —  1.  No  Prescription  Against  Person 
under  Legal  Disability.  —  Prescription  never  runs  against  a  person  who  is  unable 
to  grant  an  easement,  or  unable  to  resist  the  use  and  enjoyment  thereof  by 
another  person.7 

2.  No  Prescription  Against  United  States.  —  In  the  absence  of  enabling  stat- 
utes no  prescriptive  rights  can  be  acquired  against  the  United  States.  Where 
land  is  owned  by  the  United  States  adverse  user  of  an  easement  over  such 
land  cannot  begin  until  the  title  has  passed  to  a  private  grantee.8 

3.  Rule  as  to  States  of  Union. —  In  some  jurisdictions  it  is  held  that  pre- 


1.  Tenant  for  Years  or  at  Will.  —  Perley  v. 
Hilton,  55  N.  H.  444;  Smiih  v.  Kinard,  2  Hill 
L.  (S.  Car.)  642,  note;  Washburn  on  Ease- 
ments 129. 

2.  Robson  v.  Edwards,  (1893)  2  Ch.  146; 
Fahey  v.  Dwyer,  4  L.  R.  Ir.  271.  And  see 
Ivimey  v.  Stocker,  L.  R.  1  Ch.  396;  Smith  v. 
McDonald,  12  Nova  Scotia  283. 

Tenant  for  Life.  —  Supposing  that  a  tenant 
for  life  by  his  own  personal  and  continued 
use  and  enjovment  of  a  right  of  way  for  twenty 
years  can  acquire  such  right  of  way,  it  is  a 
question  whether  the  presumed  grant  to  be 
inferred  therefrom  would  be  coextensive  in 
duration  with  the  life  estaie,  or  whether  it 
would  be  presumed  to  be  annexed  to  the  fee 
and  inure  to  the  benefit  of  the  reversioner. 
Holland  v.  Long,  7  Gray  (Mass  )  486. 

3.  Town  May  Prescribe.  —  Littlefield  v.  Max- 
well, 31  Me.  137,  50  Am.  Dec.  653;  Green  v. 
Chelsea,  24  Pick.  (Mass.)  71;  Com.  v.  Low,  3 
Pick.  (Mass.)  408;  Com.  v.  Newbury,  2  Pick. 
(Mass.)  59. 

A  town  may  acquire  by  prescription  a  private 
right  of  way  as  appurtenant  to  a  public  burial 
ground  belonging  to  the  town.  Deerfield  v. 
Connecticut  River  R.  Co.,  144  Mass.  325. 

Corporate  Acts  Necessary.  —  Hill  v.  Lord,  48 
Me.  83;  Sale  v.  Pratt,  19  Pick  (Mass.)  191. 

4.  City  May  Prescribe.  —  Gordon  v.  Taunton, 
126  Mass.  349;  Smith  v.  Sedalia,  152  Mo.  2S3. 

5.  Unorganized  Public  Cannot  Prescribe.  — 
Turner  v.  Hebron  6r  Conn.  187;  State  v. 
Kansas  City,  etc.,  R.  Co.,  45  Iowa  139;  Union 
Pac.  R.  Co  v.  Rollins,  5  Kan.  176;  Hill  v. 
Lord,  48  Me.  83:  Munson  v.  Hungetford,  6 
Barb.  tN.  Y.)  265;  Curtis  v.  Keesler,  14  Barb. 
(N.  Y.)  511;  Clements  v.  West  Troy,  (Supm. 
Ct.)  10  How.  Pr.  (N.  Y.)  199;  Pearsall  v.  Post, 
20  Wend.  (N.  Y.)  nr.;  Post  v.  Pearsall,  22 
Wend.  (N.  Y.)425.  See  also  Meyer  v.  Phillips, 
Q7  N.  Y.  485,  49  Am.  Rep.  538;  Munson  v. 
H  ungerford,  6  Barb.  (N.  Y.)  265,  criticising 
Shaw  u.  Crawford,  10  Johns.  (N.  Y.)  236. 

A  Profit  \  Prendre  in  the  soil  of  another  per- 
son cannot  be  claimed  by  prescription  on  be- 
half of  a  large  and  indefinite  class  of  persons, 
such  as*  the  inhabitants  of  a  certain  place. 
Foxall  v.  Venables,  Cro.  Eliz  180;  Rivers  v. 


Adams,  3  Ex.  D.  361;  Neill  v.  Devonshire,  8 
App.  Cas.  135;  Tilbury  v.  Silva,  45  Ch.  D.  98, 
citing  Gateward's  Case,  6  Coke  59/',  and  distin- 
guishing Goodman  v.  Saltash,  7  App.  Cas.  633. 

6.  Public  Easements  May  Arise  by  Prescription. 
—  State  v.  Kansas  City,  etc.,  R.  Co.,  45  Iowa 
139;  Gordon  v.  Taunton,  126  Mass.  349.  And 
see  infra,  this  title.  Highways  by  Prescription. 

Public  Footway  in  Connection  with  Railroad 
Bridge.  —  Kentucky  Cent.  R.  Co.  v.  Paris,  95 
Ky.  627. 

Right  to  Pollute  Stream.  —  Masonic  Temple 
Assoc.  v.  Harris,  79  Me.  250. 

Right  to  Ford.  —  Compton  v.  Waco  Bridge 
Co  ,  62  Tex.  715;  Austin  v.  Hall,  (Tex.  Civ. 
App.  igoo)  58  S.  W.  Rep.  1038. 

Public  Landing  Place.  —  The  public  may  ac- 
quire by  prescription  a  right  to  a  landing 
place,  Coolidge  v.  Learned,  8  Pick.  (Mass.)  504; 
State  v.  Randall,  1  Strobh.  L.  (S.  Car.)  no,  47 
Am.  Dec.  548;  but  not  unless  it  is  connected 
with  a  public  street  or  road  extending  to  the 
river,  State  v.  Reybold,  5  Harr.  (Del.)  484; 
State  v.  Randall,  1  Strobh.  L.  (S.  Car.)  no,  47 
Am.  Dec.  548;  and  no  right  to  use  the  shore 
as  a  place  of  deposit  for  property  can  be  ac- 
quired in  this  manner.  Post  v.  Pearsall,  22 
Wend.  (N.  Y.)  425.  And  see  Pearsall  v.  Post, 
20  Wend.  (N.  Y.)  in. 

7.  Person  under  Legal  Disability.  —  See  infra, 
this  title,  Effect  of  Legal  Disability  of  Owner  of 
Servient  Ti  nement. 

8.  Against  United  States.  —  Union  Mill,  etc., 
Co.  v.  Ferris,  2  Savvy.  (U.  S.)  176;  Pierson  v. 
Elgar,  4  Cranch  (C.  C.)  454;  Jatunn  v  Smith, 
95  Cal.  154;  Smith  v.  Hawkins,  no  Cal.  122; 
Wilkins  v.  McCue,  46  Cal.  656;  Mathews  v. 
Ferrea,  45  Cal.  51;  Doran  v.  Central  Pac.  R. 
Co.,  24  Cal.  24b;  Vansickle  v.  Haines,  7  Nev. 
249;  Miser  v.  O'Shea,  37  Oregon  231,  82  Am. 
St.  Rep.  751 :  Sherwood  v.  Vliet,  20  Wis.  441. 
Compare  Tolman  v.  Casey,  15  Oregon  83. 

Under  Enabling  Statute.  —  Where  the  right  of 
way  for  the  construction  of  highways  over 
public  lands  has  been  granted  by  Act  of  Con- 
gress, the  rule  that  prescription  does  not  run 
against  the  United  States  does  not  apply. 
McRose  v.  Bottyer,  81  Cal.  122.  And  see  in- 
fra, this  title,  Highways  by  Prescription. 
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scriptive  rights  cannot  be  acquired  as  against  a  state ; 1  but  in  others,  where 
statutes  have  been  enacted  limiting  the  period  within  which  the  state  may 
maintain  an  action  for  the  recovery  of  real  estate,  it  is  held  that  such  statutes 
apply  by  analogy  to  easements  claimed  by  adverse  use  and  enjoyment,  and  that 
a  grant  may  be  presumed  against  the  state  as  well  as  against  an  individual.2 

4.  Rule  as  to  Crown  in  England.  —  Under  the  English  statute  prescrip- 
tion runs  against  the  crown  for  all  easements  other  than  the  easement  of 
light  and  air.3 

5.  Rule  Against  Public  —  Prescriptive  Rights  in  Property  Dedicated  to  Public 
Use.  —  It  is  generally  stated  that  prescription  does  not  run  as  against  a  public 
right,4  and  as  applied  to  the  case  of  public  nuisances  this  statement  is  undoubt- 
edly correct,5  but  as  regards  the  acquirement  by  individuals  of  prescriptive 
rights  in  property  dedicated  to  public  use,  such  as  streets  and  highways,  the 
decisions  are  conflicting,  some  holding  that  such  rights  may  be  acquired,6  and 
others  holding  that  they  cannot.7 

V.  Character  of  Use  and  Enjoyment  —  1.  In  General.  —  The  use  and 
enjoyment  which  will  give  title  by  prescription  to  an  easement  or  other  incor- 
poreal right  is  substantially  the  same  in  quality  and  characteristics  as  the 
adverse  possession  which  will  give  title  to  real  estate.8  That  is  to  say,  it 
must  be  adverse,  under  claim  of  right,  continuous,  uninterrupted,  open,  peace- 
able, exclusive,  and  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
servient  tenement,  and  must  continue  for  the  full  prescriptive  period  and 


1.  Against  State. — Kirschner  Western,  etc.. 
R.  Co.,  67  Ga.  760;  Pennsylvania  R.  Co.  v. 
Freeport,  138  Pa.  St.  91. 

2.  Crookerw.  Pendleton,  23  Me.  339,  Nichols 
v.  Boston,  98  Mass.  39,  93  Am.  Dec.  132; 
Atty. -Gen.  v.  Revere  Copper  Co.,  152  Mass. 
444;  Matter  of  Stale  Reservation.  37  Hun  (N. 
Y.)  537;  People  v.  Page,  39  N.  Y.  App.  Div. 
no;  Louisville,  etc..  R.  Co.  v.  Hays,  11  Lea 
(Tenn.)  382  47  Am.  Rep.  291;  Austin  v.  Hall, 
(Tex.  Civ.  App.  1900)  58  S.  W.  Rep.  1038. 

3.  Runs  Again3t  Crown  Except  as  to  Light  and 
Air.  —  Wheaton  v.  Maple,  (1893)  3  Ch.  48; 
Perry  v.  Eames.  (1891)  1  Ch.  658. 

Under  the  Spanish  Law  prescription  ran 
against  the  crown.  Lewis  v.  San  Antonio,  7 
Tex.  288. 

4.  No   Prescription  Against  Public  Right.  — 

Pierson  v.  Elgar,  4  Cranch  (C.  C.)  454;  Knox 
v.  Chaloner,  42  Me.  150;  Com.  v.  Moorehead, 
118  Pa.  St.  344,  4  Am.  St.  Rep.  599;  Steven- 
son's Appeal,  17  W.  N.  C.  (Pa.)  429. 

A  Franchise  Which  Is  an  Encroachment  on  Pub- 
lic Right,  such  as  that  of  a  city  to  take  toll  for 
the  use  of  the  public  highways,  cannot  arise 
by  prescription.  Penny  Pot  Landing,  16  Pa. 
St.  79- 

5.  See  the  title  Nuisances,  vol.  21,  p.  733. 

6.  Rights  in  Property  Dedicated  to  Public  Use 
May  Be  Acquired.  —  Moon  v.  Mills,  119  Mich. 
298,  75  Am.  St.  Rep.  390;  Atty. -Gen.  v.  Re- 
vere Copper  Co.,  152  Mass.  444;  Knight  v. 
Heaton,  22  Vt.  480 

Individuals  May  Claim  Right  of  Way  by  Pre- 
scription over  Land  Belonging  to  Town. — Glouces- 
ter v.  Beach,  cited  in  Com.  v.  Newbury,  2  Pick. 
(Mass.)  60,  note. 

A  Person  May  Acquire  a  Prescriptive  Right  to 
Maintain  a  Drainage  Ditch  from  his  property 
across  a  public  highway.  Chase  v.  Middleton, 
123  Mich.  647. 

A  Private  Way  over  the  Common  Land  Belong- 

11 


ing  to  a  City  may  exist  by  prescription.  Dug- 
gan  v.  Cox,  78  Ga.  158. 

Right  to  Maintain  Water  Pipes  under  Highway. 
—  In  Boyer  v.  Little  Falls,  5  N.  Y.  App.  Uiv. 

I,  it  was  held  that  the  principle  that  no  pre- 
scriptive rights  in  a  highway  can  exist  as 
against  the  public  did  not  apply  in  a  case  where 
it  was  shown  that  a  waterworks  company  had 
occupied  land  under  a  public  highway,  in  con- 
nection with  its  franchise,  for  eighty  years, 
and  that  its  right  antedated  the  incorporation 
of  the  village,  and  that  the  fee  to  the  streets 
was  not  in  the  village. 

7.  Rights  in  Property  Dedicated  to  Public  Use 
Cannot  Be  Acquired  —  United  States.  —  Pierson  v. 
Elgar,  4  Cranch  (C.  C.)  454,  19  Fed.  Cas.  No. 

II,  157. 

Alabama.  —  Harn  v.  Dadeville,  loo  Ala.  199. 

Illinois.  — Chicago,  etc.,  R.  Co.  v.  Ho;ig,  90 
I'1-  3391  Quincy  v.  Jones,  76  111.  231,  20  Am. 
Rep.  243. 

Indiana.  —  Wolfe  v.  Sullivan,  133  Ind.  331; 
Cheek  v.  Aurora,  92  Ind.  107;  Sims  v.  Frank- 
fort, 79  Ind.  446;  State  v.  Berdetta,  73  Ind. 
185,  38  Am.  Rep.  117;  State  v.  Louisville,  etc., 
R.  Co.,  86  Ind.  114. 

Massachusetts.  —  Webster  v.  Lowell,  142 
Mass.  324. 

New  York.  —  Burbank  v.  Fay,  65  N.  Y.  57. 

Pennsylvania.  —  Com.  v.  Moorehead,  118  Pa. 
St.  341.,  4  Am.  St.  Rep.  599. 

Tennessee.  —  Raht  v.  Southern  R.  Co.,  (Tenn. 
Ch.  1897)  50  S.  W.  Rep.  72. 

West  Virginia.  —  Ralston  v.  Weston,  46  W. 
Va.  544.  And  see  the  title  Adverse  Pos- 
session, vol.  1,  p.  787. 

8.  General  Rule  as  to  Nature  of  Use  and  Enjoy- 
ment. —  Mueller  v.  Fruen,  36  Minn.  273;  Lewis 
v.  New  York,  etc.,  R.  Co.,  162  N.  Y.  202; 
Tracy  v.  Atherton,  36  Vt.  503;  Scheuber  v. 
Held,  47  Wis.  340;  Haag  v.  Delorme,  30  Wis. 
591- 
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while  the  owner  of  the  servient  tenement  is  under  no  legal  disability  to  assert 
his  rights.' 

statutory  Requirements.  —  Most  of  the  statutes  regarding  prescription  are 
simply  declaratory  of  the  common  law  in  so  far  as  concerns  the  character  of 
the  use  and  enjoyment  required  to  give  title.2    In  one  or  two  of  the  states  it 


1.  Requisites  of  Adverse  Use  in  General  — 
United  States.  —  Coburn  v.  San  Mateo  County, 
75  Fed.  Rep.  520. 

Alabama. — Steele  v.  Sullivan,  70  Ala.  589; 
Jesse  French  Piano,  etc.,  Co.  v.  Forbes,  129 
Ala.  471;  Stewart  v.  White,  128  Ala.  202. 

Arkansas.  —  Johnson  v.  Lewis,  47  Ark.  66. 

California. — Gallaher  v.  Montecito  Valley 
Water  Co.,  101  Cal.  242;  Richard  v.  Hupp, 
(Cal.  1894)  37  Pac.  Rep.  920;  Alta  Land,  etc., 
Co.  v.  Hancock,  85  Cal.  219,  20  Am.  St.  Rep. 
217;  Thomas  v.  England,  71  Cal.  456;  Kripp 
i;  Curtis,  71  Cal.  62;  Campbell  v.  West,  44 
Cal.  646. 

Connecticut.  —  Connor  v.  Sullivan,  40  Conn. 
26,  16  Am.  Rep.  10. 

Georgia.  —  Mitchell  v.  Rome,  49  Ga.  19,  15 
Am.  Rep.  669. 

Illinois.  —  McKenzie  v.  Elliott,  134  111.  156; 
Wahls  v.  Brandt,  175  III.  354;  Chicago,  etc., 
R.  Co.  v.  Hoag,  90  111.  339;  Kuhlman  1.  Hecht, 
77  HI.  570. 

Indiana. — Conner  v.  Woodfill,  126  Ind.  85, 
22  Am.  St.  Rep.  568;  Nowlin  v.  Whipple,  120 
Ind.  596;  McCardle  v.  Barricklow,  68  Ind.  356; 
Palmer  v.  Wright,  58  Ind.  486;  Peterson  v. 
McCullough,  50  Ind.  35;  Sanxay  v.  Hunger, 
42  Ind.  44;  Mitchell  v.  Parks,  26  Ind.  354; 
Postlethwaite  v.  Payne,  8  Ind.  104. 

Maine.  —  Lockwood  Co.  v.  Lawrence,  77 
Me.  297,  52  Am.  Rep.  763;  Mansur  v.  Blake 
62  Me.  38;  Trask  v.  Ford,  39  Me.  437. 

Maryland.  —  Cox  v.  Forrest,  60  Md.  74; 
Olivet  v.  Hook,  47  Md.  301;  Day  v.  Allendei, 
22  Md.  511. 

Massachusetts. — Siblev  v.  Ellis,  ir  Gray 
(Mass.)  417;  Smith  v.  Miller,  11  Gray  (Mass.) 
145;  Powell  v.  Bagg,  8  Gray  (Mass.)  441,  69 
Am.  Dec.  262;  Arnold  v.  Stevens,  24  Pick. 
(Mass.)  106,  35  Am.  Dec.  305;  Borden  v.  Vin- 
cent, 24  Pick.  (Mass.)  301;  Sargent  v.  Ballard, 
9  Pick.  (Mass.)  251;  Odiorne  v.  Wade,  5  Pick. 
(Mass.)  421;  Medford  v.  Pratt,  4  Pick.  (Mass.) 
222;  Gloucester  v.  Beach,  2  Pick.  (Mass.)  60, 
note;  Gayetty  v.  Bethune,  14  Mass.  49,  7  Am. 
Dec.  188;  McFarlin  v.  Essex  Co.,  10  Cush. 
(Mass.)  304;  Sumner  v.  Tileston.  7  Pick.  (Mass.) 
198;  Church  v.  Burghardt,  8  Pick.  (Mass.)  327; 
Melvin  v.  Whiting,  10  Pick.  (Mass  )  295,  20 
Am.  Dec.  524;  Baker  v.  Boston,  12  Pick. 
(Mass.)  184,  22  Am.  Dec.  421. 

Michigan.  —  Hoag  v.  Place,  93  Mich.  450; 
Turner  v.  Hart,  71  Mich.  128,  15  Am.  St.  Rep. 
243. 

Minnesota.  —  Mueller  v.  Fruen,  36  Minn.  273. 

Mississippi.  —  Lanier  v.  Booth,  50  Miss.  410. 

Missouri.  —  Bunten  v.  Chicago,  etc.,  R.  Co., 
50  Mo.  App.  414;  House  v.  Montgomery,  19 
Mo.  App.  170. 

Nebraska.  — Omaha,  etc.,  R.  Co.  v.  Rickards, 
38  Neb.  847. 

New  Hampshire.  —  Norway  Plains  Co.  v. 
Bradlev,  52  N.  H  86;  Eastman  v.  Amoskeag 
Mfg.  Co.,  47  N.  H.  71;  French  v.  Marstin,  24 
N.  H.  440,  57  Am.  Dec.  294. 


New  Jersey.  —  Cobb  v.  Davenport,  32  N.J. 
L.  369;  Carlisle  v.  Cooper,  21  N.  J.  Eq.  576. 

Ne7v  York.  —  Nicholls  v.  Wenlworth,  100  N. 
Y.  455;  Lewis  v.  New  York,  etc.,  R.  Co.,  162 
N.  Y.  202;  People  v.  Page,  39  N.  Y.  App,  Div. 
no;  Flora  v.  Carbean,  38  N.  Y.  ill;  Dexter 
v.  Jefferson  Paper  Co.,  (Supm.  Ct.  Spec.  T.)  22 
Misc.  (M.  Y.)  389;  Rochester  Electric  Light  Co. 
v.  Rochester  Power  Co.,  (Supm.  Ct.  Gen.  T.) 
15  N.  Y.  Supp.  33;  Bushey  v.  Santiff,  86  Hun 
(N.  Y.)  384;  Colburn  v.  Marsh.  68  Hun  (N.  Y.) 
269,  affirmed  144  N.  Y.  657;  Sweeney  v.  St. 
John,  28  Hun  (N.  Y.)  634. 

North  Carolina.  —  Mebane  v.  Patrick,  I  Jones 
L.  (46  N.  Car.)  23. 

Ohio.  —  Young  u.  Spangler,  1  Ohio  Cir.  Dec. 
636,  2  Ohio  Cir.  Ct.  549. 

Oregon. — Curtis  v.  La  Grande  Hydraulic 
Water  Co.,  20  Oregon  34;  Wimer  v.  Simmons, 
27  Oregon  1,  50  Am.  St.  Rep.  685 

Pennsylvania.  —  Urich  v.  Reber,  (Pa.  1889) 
17  Atl.  Rep.  9;  Gehman  v.  Erdman,  105  Pa. 
Si.  371;  Jones  v.  Crow,  32  Pa.  Si.  398;  Hudson 
v.  Watson,  11  Pa.  Super.  Ct.  266;  Young  v. 
Collins,  2  Browne  (Pa.)  292. 

South  Carolina.  —  Lawton  v.  Rivers.  2  Mc- 
Cord  L.  (S.  Car.)  445,  13  Am.  Dec.  741. 

Tennessee.  —  Ferrell  v.  Ferrell,  1  Baxt. 
(Tenn.)  329. 

Utah.  —  Clawson  v.  Wallace,  16  Utah  300; 
North  Point  Consol.  Irrigation  Co.  v.  Utah, 
etc.,  Canal  Co.,  16  Utah  246;  Center  Creek 
Water,  etc.,  Co.  v.  Lindsay,  21  Utah  192; 
Haikness  v.  Woodmansee,  7  Ulah  227. 

Vermont.  —  Plimpton  v.  Converse,  44  Vt. 
T58;  Dodge  v.  Stacy,  39  Vt.  558;  Tracy  v. 
Atherton,  36  Vt.  503. 

Wisconsin.  —  Cobb  v.  Smith,  38  Wis,  21; 
Haag  v.  Delorme,  30  Wis.  591 ;  Fryer  v.  Warne, 
29  Wis.  511. 

2.  That  Section  of  the  California  Civil  Code 
which  provides  that  use  for  the  period  pre- 
scribed by  the  statute  of  limitations  shall  give 
a  title  by  prescription  is  simply  intended  to 
fix  the  length  of  the  prescriptive  period,  and 
it  does  not  alter  the  other  requisites  essential 
to  the  growth  of  a  prescriptive  right  at  com- 
mon law.  Thomas  v.  England,  71  Cal  456; 
Sullivan  v.  Zeiner,  98  Cal.  346. 

In  Maine  it  is  provided  by  statute  (Rev.  Stat., 
c.  105.  §  13),  that  no  person  shall  acquire  a 
right  of  way  or  other  easement  by  prescrip- 
tion, unless  the  adverse  use  and  enjoyment  is 
continued  uninierruptedly  for  twenty  years. 
It  has  been  held  that  this  statute  was  not  in- 
tended to  create  or  give  such  rights,  or  to  de- 
termine when  or  upon  what  terms  they  had 
already  been  acquired,  but  to  prevent  their 
fulure  acquisition  without  conformily  to  cer- 
tain prescribed  conditions.  Pierre  v.  Fernald, 
26  Me.  436,  46  Am.  Dec.  573. 

Under  the  Georgia  Code,  in  order  to  acquire  a 
private  way  over  land  by  prescription  it  is 
necessary  to  show  the  uninterrupted  use  of  a 
permanent  way,  not  over  fifteen   feet  wide, 
"9i  Volume  XXII. 


Character  of  Use  and  Enjoyment. 


PRESCRIPTION. 


Use  Must  Be  Adverse. 


has  been  held  that  statutory  provisions  requiring  the  inclosure  and  improve- 
ment of  land  held  adversely,  and  the  payment  of  taxes  thereon,  apply  by 
analogy  to  cases  where  easements  are  claimed  by  prescription ; 1  while  in 
other  states  it  is  held  that  such  provisions  are  not  applicable.2 

2.  Use  Must  Be  Actual  and  Beneficial.  —  A  mere  claim  of  right,  however 
long  continued,  will  not  ripen  into  title.  In  order  to  be  effectual  such  claim 
must  be  accompanied  by  actual  use  and  enjoyment;3  and  such  use  must  also 
be  beneficial  to  the  party  claiming  the  easement.4 

3.  Use  Must  Be  Adverse  —  a.  In  General.  —  In  order  to  give  title  by 
prescription  the  use  and  enjoyment  of  the  right  claimed  must  be  adverse,5 


kept  open  and  in  repair  for  seven  years,  and 
that  the  owner  of  the  land  has  had  six  months' 
notice  thereof.  Collier  v.  Farr,  8i  Ga.  749; 
Russell  v.  Napier,  82  Ga.  770;  Follendore  v. 
Thomas,  93  Ga.  300;  Herndon  v.  Strickland, 
86  Ga.  323;  Woolbright  v.  Cureton,  76  Ga.  107; 
Everedge  v.  Alexander  75  Ga.  858;  Childers  v. 
Holoivay,  69  Ga.  758;  Short  v.  Walton,  61  Ga. 
28;  Aaron  v.  Gunnels,  68  Ga.  528. 

1.  In  California  it  seems  that  the  statutory 
provision  requiring  payment  of  taxes  by  a 
person  claiming  tille  to  land  by  adverse  pos- 
session applies  also  to  cases  where  easements 
are  claimed  by  prescription;  but  this  element 
is  immaterial  where  it  is  shown  that  no  taxes 
have  been  assessed;  and  the  burden  of  show- 
ing that  there  has  been  no  assessment  is  not 
upon  the  person  who  claims  the  easement. 
Oneto  v.  Restano,  78  Cal.  374. 

Nor  does  failure  to  pay  taxes  on  land  over 
which  a  right  of  way  is  claimed  by  prescrip- 
tion prevent  the  acquisition  of  a  prescriptive 
title  to  the  easement  where  the  right  of  way 
has  not  been  assessed  separately  from  the 
land.    Humphreys  v.  Blasingame,  104  Cal.  40. 

In  Utah.  —  See  Harkness  v.  Woodmansee,  7 
Utah  227;  Funk  v,  Anderson,  22  Utah  238. 

2.  In  New  York.  —  In  Colburn  v.  Marsh,  68 
Hun  (N.  Y.)  269,  affirmed  144  N.  Y.  657,  it  was 
held  that  the  statutory  provision  requiring  a 
substantial  inclosure  or  cultivation  or  improve- 
ment of  land  claimed  by  adverse  possession, 
where  the  claim  is  not  made  under  a  written 
instrument,  did  not  apply  to  the  claim  of  an 
easement  such  as  a  right  of  way. 

In  Oregon  it  has  been  held  that  ihe  payment 
of  laxes  by  the  owner  of  the  servient  tenement 
is  not  inconsistent  with  the  acquisition  of  an 
easement  therein  by  another  person.  Johnson 
v.  Knott,  13  Oregon  308. 

3.  Actual  Use  Essential.  —  Howell  v.  Slauson, 
83  Cal.  539;  Cox  v.  Clough,  70  Cal.  345 ;  Peter- 
son v.  McCullough,  50  Ind.  35;  Mitchell  v. 
Parks,  26  Ind.  354;  Gibson  v.  Fischer,  68  lovva 
29;  Jeter  v.  Mann,  2  Hill  L  (S.  Car.) 641 ;  Hunt 
v.  liespeler,  6  U.  C  C  P.  269. 

4.  Beneficial  Use  Esssntial.  —  Laverv  v.  Ar- 
nold, 36  Oregon  84;  Louisville,  etc.,  R.  Co.  v. 
Hays,  11  Lei  (Tenn.)  382,  47  Am.  Rep  291. 

5.  Use  Must  Be  Adverse  —  United  Slates. —  Dis- 
trict of  Col.imbia  v.  Robinson,  180  U.  S.  92; 
Chisolm  v.  Caines,  67  Fed  Rep.  285. 

Alabama  —  Harper  v.  St  He,  109  Ala.  66; 
Polly  v.  McCali,  37  Ala.  20;  Ward  v.  Neal,  37 
Ala.  500:  Roundtree  v.  Brantley,  34  Ala.  544, 
73  Am.  Dec.  470. 

Arkansas.  — Johnson  v.  Lewis,  47  Ark.  66. 

California.  —  Smith  v.  Hawkins,   110  Cal. 


122;  Heintzen  v.  Binninger,  79  Cal.  5 ;  Thomas 
v.  England,  71  Cal.  456. 

Connecticut.  —  Whiting  v.  Gaylord,  66  Conn. 
337>  50  Am.  St.  Rep.  87;  Black  v.  O'Hara,  54 

Conn.  19. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Mun- 
sell,  192  111.  430;  Brushy  Mound  v.  McClin- 
tock,  150  111.  129. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co.  v. 
Zehner,  15  Ind.  App.  273. 

Ke7itucky.  —  Manier  v.  Myers,  6  B.  Mon. 
(Ky.)  136;  Hall  v.  McLeod,  2  Met.  (Ky.)  98. 

Maine.  —  Blanchard  v.  Moulton,  63  Me.  434; 
Morse  v.  Williams,  62  Me.  445;  Moore  v. 
Moore,  61  Me.  417;  Veazie  v.  Dwinel,  50  Me. 
479;  Nelson  v.  Butterfield,  21  Me.  220;  Donnell 
v.  Clark.  19  Me.  174;  Tinkham  v.  Arnold,  3 
Me.  120. 

Maryland.  —  Barry  v.  Edlavitch,  84  Md.  95. 
Massachusetts.  —  Hooten  v.  Barnard,  137 
Mass.  36;  Deerfield  v.  Connecticut  River  R. 
Co.,  144  Mass.  325;  Baker  v.  Boston,  12  Pick. 
(Mass.)  184,  22  Am.  Dec.  421;  Melvin  v.  Whit- 
ing, 10  Pick.  (Mass.)  295,  20  Am.  Dec.  524; 
Church  v.  Burghardt,  8  Pick.  (Mass.)  327; 
Sumner  v.  Tileston,  7  Pick,  (Mass.)  198;  Odi- 
orne  v.  Wade,  5  Pick.  (Mass.)  421;  Hill  v. 
Crosby,  2  Pick.  (Mass.)  466,  13  Am.  Dec.  448; 
Gayetty  v.  Bethune,  14  Mass.  49,  7  Am.  Dec. 
188. 

Michigan.  —  Morgan  v.  Meuth,  60  Mich.  238. 
Missouri.  —  Smith  v.  Sedalia,  152  Mo.  283. 
Nebraska.  —  Engle  v.  Hunt,  50  Neb.  358. 
Nevada.  —  Dick  v.  Bird,  14  Nev.  161. 
Neiu  York.  —  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252;  Hart  v. 
Vose,  19  Wend.  (N.  Y.)  365;  Colvin  v.  Burnet, 
17  Wend.  (N.  V.)  564. 

North  Carolina.  —  Geer  v.  Durham  Water 
Co.,  127  N.  Car.  349;  Boyder  v.  Achenbach, 
86  N.  Car.  397;  Ray  v.  Lipscomb,  3  Jones  L. 
(48  N.  Car.)  185;  Smith  v.  Bennett,  1  Jones  L. 
(46  N.  Car.)  372;  Mebane  v.  Patrick,  I  Jones 
L.  (46  N.  Car.)  23. 

Ohio.  —  Pavey  v.  Vance,  56  Ohio  St.  162. 
Pennsylvania.  —  Bennett  v.  Biddle,  140  Pa. 
St.  396;  Demuth  v.  Amweg,  90  Pa.  St.  1S1: 
Workman  v.  Curran,  89  Pa.  St.  226;  O'Btien's 
Appeal,  11  W.  N.  C.  (Pa.)  229;  Hudson  v.  Wat- 
son, 5  Pa.  Super.  Ct.  456,  2  Pa.  Super.  Ct.  422. 

South  Carolina.  —  Bailey  v.  Gray,  53  S.  Car. 
503;  Whaley  v.  Stevens,  27  S.  Car.  549;  Hutto 
v.  Tindall,  6  Rich.  L.  (S  Car.)  396;  Napier  v. 
Bulwinkle,  5  Rich.  L.  (S.  Car.)  311;  Rowland 
v.  Wolfe,  1  Bailey  L.  (S.  Car.)  56,  19  Am.  Dec. 
651   M'Kee  v.  Garrelt,  1  Bailey  L.  (S.  Car.)  341. 

Tennessee.  —  Connor  v.  Frierson,  98  Tenn. 
183;  Ferrell  v.  Ferrell,  1  Baxt.  (Tenn.)  329. 
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and  must  so  continue  throughout  the  entire  prescriptive  period.' 

b.  What  Use  Is  Adverse  —  (i)  In  General. — Adverse  use  has  been 
variously  defined  as  use  under  a  claim  of  right  known  to  the  owner  of  the 
servient  tenement;2  use  whenever  desired  without  permission  asked  or 
objection  made;3  use  such  as  the  owner  of  an  easement  would  make  of  it, 
without  permission  asked  or  given,  and  disregarding  entirely  the  claims  of  the 
owner  of  the  land  ;  4  and  use  under  a  claim  of  right  inconsistent  with  or  con- 
trary to  the  interest  of  the  other  party,  and  of  such  a  character  that  it  is 
difficult  or  impossible  to  account  for  it  except  on  the  presumption  of  a  grant.5 

Infringement  of  Landowner's  Rights  —  Use  Giving  Cause  of  Action.  —  It  is  true  that 
certain  easements  may  be  acquired  by  prescription  where  no  actual  use  is 
made  of  the  land  or  property  of  another,  and  where,  therefore,  the  owner  of 
the  land  could  bring  no  action.  Such,  at  least,  is  the  rule  in  regard  to  the 
easements  of  light  and  air  and  lateral  support  of  buildings  in  jurisdictions 
where  those  rights  are  held  to  be  subjects  of  prescription  ;  and  in  some  juris- 
dictions the  rule  is  applied  to  other  easements,  the  use  of  which  inflicts  no 
actual  damage  upon  the  owner  of  the  servient  tenement.6  But  however  the 
rule  may  be  as  to  actual  damage,  it  is  now  well  settled  in  the  United  States  that 


Texas.  —  Hall  v.  Austin,  20  Tex.  Civ. 
App.  59- 

Utah.  —  Center  Creek  Water,  etc.,  Co.  v. 
Lindsay,  21  Utah  192. 

Vermont.  —  Perrin  v.  Garfield,  37  Vt.  304. 

Virginia.  —  Gaines  v.  Merry  in  an,  95  Va.  660; 
Coalter  v.  Hunter,  4  Rand.  (Va.)  58,  15  Am. 
Dec.  726;  Stokes  v.  Upper  Appomatox  Co.,  3 
Leigh  (Va.)  318. 

Wisconsin.  —  Whaley  v.  Jarrett,  69  Wis.  614, 

2  Am.  St.  Rep.  764;  Pentland  v.  Keep,  41  Wis. 
490;  Vliet  v.  Sherwood,  35  Wis.  229.  And  see 
the  cases  cited  supra,  this  section,  In  General. 

1.  Morse  v.  Williams,  62  Me.  445;  Moore  v. 
Moore,  61  Me.  417;  Dick  w.  Bird,  14  Nev.  161. 

Acquiescence  by  the  Owner  of  the  Servient  Tene- 
ment in  Recent  Acts  of  the  party  claiming  the 
easement  may  be  evidence  that  the  prior  use 
was  adverse.  Nash  v.  Peden,  1  Spears  L.  (S. 
Car.)  17. 

2.  What  Is  Adverse  Use  —  General  Rules.  — 
Fogarty  v.  Fogarty,  129  Cal.  49;  Ferrell  v. 
Ferrell,  1  Baxt.  (Tenn.)  329. 

3.  Beeston  v.  Weate,  5  El.  &  Bl.  986,  85  E. 
C.  L.  g36,  2  Jur.  N.  S.  540;  Humphreys  v. 
Blasingame,  104  Cal.  40;  Cox  v.  Forrest,  60 
Md.  7-|;  Chollar-Potosi  Min.  Co.  v.  Kennedy, 

3  Nev.  361,  93  Am.  Dec.  409;  Pavey  v.  Vance, 
56  Ohio  St.  162;  Kearney  v.  West  Chester,  199 
Pa.  St.  392;  Messinger's  Appeal,  109  Pa.  St. 
285;  Demuth  v.  Amweg  90  Pa.  St.  181;  Work- 
man v.  Curran,  8g.Ta.  St.  226;  Carter  v.  Tini- 
cum  Fishing  Co.,  77  Pa.  St.  310;  Pierce  v. 
Cloud,  42  Pa.  St.  102,  82  Am.  Dec.  496;  Okeson 
v.  Patterson,  29  Pa.  St.  22;  Garrett  v.  Jackson, 
20  Pa.  St.  331. 

The  Term  "Without  Objection  or  Hindrance," 
used  in  an  instruction,  does  not  sufficiently 
express  the  adverse  character  of  the  use  that 
is  necessary  to  give  a  prescriptive  right.  Use 
without  objection  or  hindrance  is  not  incon- 
sistent with  use  by  permission.  Smith  v.  Se- 
dalia,  152  Mo.  283. 

4.  Blanchard  v.  Moulton,  63  Me.  434;  Hogg 
v.  Gill.  1  McMull.  L.  (5.  Car.)  329. 

Without  Regard  to  Wishes  of  Landowner.  — 
The  use  must  be  such  as  manifests  an  inten- 
tion to  enjoy  the  easement  without  regard  to 


the  wishes  of  the  owner  of  the  servient  tene- 
ment. Dexter  z.  Tree,  117  111.  532;  Hall  v. 
McLeod,  2  Met.  fKy.)  98,  74  Am.  Dec.  400. 

5.  Use  Inconsistent  with  Interests  of  Land- 
owner. —  Morse  v.  Williams,  62  Me.  445 ;  Brace 
v.  Yale,  10  Allen  (Mass  )444;  Harper  v.  Patish 
of  the  Advent,  7  Allen  (Mass.)  478;  Vaughan 
v.  Rupple,  69  Mo.  App.  583:  Center  Creek 
Water,  etc.,  Co.  y.  Lindsay,  21  Utah  192;  Vliet 
v.  Sherwood,  35  Wis.  229. 

Where  a  person  owning  the  fee  of  land  has 
granted  to  another  the  right  to  flow  it  for  mill 
purposes,  he  cannot  acquire  by  piescription  a 
right  of  pasturage  in  the  same  land,  since  the 
use  of  such  land  for  pasturage  is  not  incon- 
sistent with  its  use  for  milling  purposes.  Smith 
v.  Moodus  Water  Power  Co.,  35  Conn.  401. 

6.  Actionable  Invasion  of  Landowner's  Rights 
Not  Essential.  —  Dalton  Angus,  6  App.  Cas. 
740;  Clawson  v.  Primrose,  4  Del.  Ch.  643; 
Manier  v.  Myers,  4  B.  Mon.  (Ky.)  514;  Wil- 
liams v.  Nelson,  23  Pick.  (Mass.)  141,  34  Am. 
Dec.  45.  But  see  Gilmore  v.  Driscoll,  122 
Mass.  199,  23  Am.  Rep.  312. 

Actual  Damage  Held  Not  Essential. —  Bolivar 
Mfg.  Co.  v.  Neponset  Mfg.  Co.,  16  Pick.  (Mass.) 
241;  Williams  v.  Nelson,  23  Pick.  (Mass.)  141, 

34  Am.  Dec.  45 ;  Hastings  v.  Li  vermore.  7  Gray 
(Mass.)  194;  White  v.  Chapin,  12  Allen  (Mass.) 
516;  Dana  v.  Valentine,  5  Met.  (Mass.)  8; 
Townsend  v.  Bissell,  4  Hun  (N.  Y.)  297;  Tootle 
v.  Clifton,  22  Ohio  St.  247,  10  Am.  Rep.  732; 
Olney  v.  Fenner,  2  R.  I.  211,  57  Am.  Dec. 
711. 

Contra  —  Actual  Damage  Held  Essential.  — 

Lockwood  Co.  v.  Lawrence,  77  Me.  297,  52  Am. 
Rep.  763;  Mansur  v.  Blake,  62  Me.  38;  Morse 
v.  Williams,  62  Me.  445;  Crosby  v.  Bessey,  49 
Me.  539,  77  Am.  Dec.  271;  Gleason  v.  Tuttie, 
46  Me.  288;  Brown  v.  Black,  43  Me.  443;  Pres. 
cott  v.  Curtis,  42  Me.  64;  Underwood  v.  North 
Wavne  Scythe  Co.,  41  Me.  291;  Wentvvorth  v. 
Sandford  Mfg.  Co.,  33  Me.  547;  Nelson  v. 
Butterfield,  21  Me.  220;  Donnell  v.  Clark,  ig 
Me.  174;  Seidensparger  v.  Spear,  t7  Me.  123, 

35  Am  Dec.  234;  Hathorne  v.  Stinson,  12  Me. 
183,  28  Am.  Dec.  167;  Tinkhatn  v.  Arnold,  3 
Me.  120. 
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the  use,  in  order  to  be  adverse,  must  constitute  an  infringement  of  some  right 
of  the  other  party ; 1  and  by  the  great  weight  of  authority,  it  is  not  adverse 
unless  it  is  such  as  to  give  to  the  owner  of  the  servient  tenement  a  right  of 
action.2  Another  form  in  which  this  rule  is  sometimes  stated  is  that  the 
mere  enjoyment  of  a  legal  right  cannot  give  rise  to  a  prescriptive  right.3 
Thus,  where  a  lower  riparian  proprietor  diverts  and  uses  a  watercourse  after 
it  has  left  the  lands  of  an  upper  proprietor,  such  diversion  is  not  adverse  to 
the  latter; 4  nor  can  the  use  of  a  watercourse  by  one  person  be  adverse  to  the 
rights  of  another  so  long  as  there  is  an  abundance  of  water  to  supply  both.5 

(2)  Claim  of  Right  Essential. —  In  order  to  be  adverse  the  use  must  be 
under  a  claim  of  right,6  and  such  claim  must  be  known  to  the  owner  of  the 


1.  Infringement  of  Right  Essential  —United 
States.  —  Union  Mill,  etc.,  Co.  v.  Dangberg,  81 
Fed.  Rep.  73. 

California.  —  Alta  Land,  etc.,  Co.  v.  Han- 
cock, 85  Cal.  219,  20  Am.  St.  Rep.  217. 

Connecticut.  —  Parker  Hotchkiss.  25  Conn. 
330. 

Georgia.- — Mitchell  v.  Rome,  49  Ga.  19,  15 
Am.  Rep.  669. 

Indiana.  — Terre  Haute,  etc.,  R.  Co.  v.  Zeh- 
ner,  15  Ind.  App.  273. 

Kentucky.  —  Manier  v.  Myers,  6  B.  Mon. 
(Ky.)  136. 

Louisiana.  —  Oldstein  v.  Firemen's  Bldg. 
Assoc.,  44  La.  Ann.  492. 

Maine. —  Underwood  v.  North  Wayne  Scythe 
Co..  41  Me.  20,1;  Wood  v.  Kelley,  30  Me.  47. 

Massachusetts.  —  Borden  v.  Vincent,  24  Pick. 
(Mass.)  301 ;  Arnold  v.  Stevens,  24  Pick.  (Mass.) 
106,  35  Am.  Dec.  305;  Sargent  v.  Ballard,  9 
Pick.  (Mass.)  251;  Odiorne  v.  Wade,  5  Pick. 
(Mass.)  421;  Powell  v.  Bagg,  8  Gray  (Mass.) 
441,  69  Am.  Dec.  262. 

Missouri.  —  Handlan  v.  McManus,  42  Mo. 
App.  551. 

New  Jersey.  —  Kine  v.  Miller,  8  N.  J.  Eq  559, 
55  Am.  Dec.  246. 

New  York.  —  Adams  v.  Van  Alstyne,  25  N. 
Y.  232. 

Oregon.  —  Carson  v.  Hayes,  39  Oregon  97. 
Vermont. —  Mason  v.  Horion.  67  Vt.  266,  48 
Am.  St.  Rep.  817;  Wiley  v.  Hunter,  57  Vt.  479. 

2.  Must  Be  Such  as  to  Give  Eight  of  Action  to 
Landowner — United  States.  —  Union  Mill,  etc., 
Co.  v.  Ferris,  2  Sawy.  (U.  S.)  176;  Chisolm  v. 
Caines,  67  Fed.  Rep.  285. 

Alabama.  —  Wright  v.  Moore,  38  Ala.  593,  82 
Am.  Dec.  731. 

California.  —  Hargrave  v.  Cook,  108  Cal.  72; 
Faulkner  v.  Rondoni,  104  Cal.  140;  Sullivan 
v.  Zeiner,  98  Cal.  346;  Alta  Land,  etc.,  Co.  v. 
Hancock,  85  Cal.  219,  20  Am.  St.  Rep.  217; 
Grigsbv  v.  Clear  Lake  Water  Works  Co.,  40 
Cal.  396. 

Connecticut.  —  Whiting  v.  Gaylord,  66  Conn. 
337,  50  Am.  St.  Rep.  87.  Compare  Ingraham  v. 
Hutchinson,  2  Conn.  591. 

Georgia.  —  Mitchell  v.  Rome,  49  Ga.  19,  15 
Am.  Rep.  669. 

Maine.  —  Underwood  v.  North  Wayne 
Scythe  Co.,  41  Me.  291;  Wood  v.  Kelley,  30 
Me.  47;  Nelson  v.  Butterfield,  21  Me.  220. 

Michigan.  —  Turner  v.  Hart,  71  Mich.  128, 
15  Am.  St.  Rep.  243. 

Nevada.  —  Boynton  v.  Longley,  19  Nev.  69, 
3  Am.  St.  Rep.  781. 

New  Hampshire.  —  Swett  v.  Cutts,  50  N.  H. 
439,  9  Am.  Rep.  276. 


New  Jersey.  —  Holsman  v.  Boiling  Spring 
Bleaching  Co.,  14  N.  J.  Eq.  335. 

New  Mexico.  —  Stamm  v.  Albuquerque,  10 
N.  Msx.  491. 

North  Carolina.  —  State  v.  Suttle,  115  N.  Car. 
784;  Emery  v.  Raleigh,  etc.,  R.  Co.,  102  N. 
Car.  209,  11  Am.  St.  Rep.  727;  Fehon  v.  Simp- 
son, 11  Ired.  L.  (33  N.  Car.)  84;  Mebane  v. 
Patrick,  1  Jones  L.  (46  N.  Car.)  23.  And  see 
Nichols  v.  Norfolk,  etc.,  R.  Co.,  120  N.  Car.  495. 

Oregon.  —  Wimer  v.  Simmons,  27  Oregon  1, 
50  Am.  St.  Rep.  685. 

South  Carolina.  —  Napier  v.  Bulwinkle,  5 
Rich.  L.  (S.  Car.)  311. 

Texas.  —  Hall  v.  Austin,  20  Tex.  Civ.  App. 
59;  Klein  v.  Gehrung,  25  Tex.  Supp.  232. 

West  Viroinia.  —  Eells  v.  Chesapeake,  etc., 
R.  Co.,  49  W.  Va.  65. 

3.  Mere  Enjoyment  of  Legal  Right  Not  Sufficient. 
—  Pierre  v.  Fernald,  26  Me.  436,  46  Am.  Dec. 
573;  Tinkham  v.  Arnold,  3  Me.  120;  Brastovv 
v.  Rockport  Ice  Co.,  77  Me.  100;  Gray  v.  Bart- 
lett,  20  Pick.  (Mass.)  186.  32  Am.  Dec.  208;  Pol- 
litt  v.  Long,  58  Barb.  (N.  Y.)  20,  reversed  on 
another  point,  56  N.  Y.  200;  Klein  v  Gehrung, 
25  Tex.  Supp.  232. 

4.  Watercourses.  —  Cave  v.  Tyler,  133  Cal. 
566:  Bathgate  v.  Irvine,  126  Cal.  135,  77  Am. 
St.  Rep.  158;  Hargrave  v.  Cook,  108  Cal.  72; 
Hanson  v.  McCue.  42  Cal.  303,  10  Am.  Rep. 
299;  Weare  v.  Chase,  93  Me.  264;  Pollitt  v. 
Long,  58  Barb.  (N.  Y.)  20,  reversed  on  another 
point  in  56  N.  Y.  200;  Wimer  v.  Simmons,  27 
Oregon  1,  50  Am.  St.  Rep.  685.  And  see 
Stockport  Waterworks  Co.  v  Potter,  3  H.  & 
C.  300. 

5.  Faulkner  v.  Rondoni,  104  Cal.  140;  Ana- 
heim Water  Co.  v.  Semi  Tropic  Water  Co.,  64 
Cal.  185;  Church  v.  Still  well ,  12  Colo.  App. 
43;  Boyce  v.  Cuoper,  37  Oregon  256. 

6.  Claim  of  Right  Essential  —  England.  — 
Monmouthshire  Canal  Co.  v.  Harford,  1  C.  M. 
&  R.  614;  Winship  v.  Hudspeth,  10  Exch.  5; 
Tickle  v.  Brown,  4  Ad.  &  El.  369,  31  E.  C.  L. 
91 ;  Bright  t:  Walker,  1  C.  M.  &  R.  211 ;  Gaved 
v.  Martyn,  11  Jur.  N.  S.  1017;  Tone  v.  Preston, 
24  Ch.  D.  739. 

Canada.  —  Smith  v.  McDonald,  12  Nova 
Scotia  283;  Mason  v.  Davison,  27  Nova  Scotia 
84;  Malcolm  z:  Hunter,  6  Ont.  102;  Oliver  v. 
Lockie,  26  Ont.  28. 

United  States.  —  Union  Mill,  etc.,  Co.  v. 
Ferris,  2  Sawy.  (U.  S.)  176. 

California.  —  Clarke  v.  Clarke,  133  Cal.  667; 
Grigsby  v.  Clear  Lake  Water  Works  Co.,  40 
Cal.  396. 

Connecticut.  —  Blakeslee  v.  Tyler,  55  Conn. 
397- 


1 194 


Volume  XXII. 


Character  of  Use  and  Enjoyment. 


PRESCRIPTION. 


Use  Must  Be  Adverse. 


servient  tenement.1  It  is  not  necessary,  however,  that  there  should  be  an 
express  claim  of  right  in  words,  or  that  the  adverse  party  should  expressly 
admit  his  knowledge  thereof,  for  these  facts  may  be  inferred  from  the  nature  of 
the  use,  and  the  situation  of  the  parties ; 2  nor  is  it  necessary  that  the  claim 
should  be  well  founded.3  It  must,  however,  be  an  independent  claim  of  right,4 
and  adverse  to  the  owner  of  the  servient  tenement.5 

(3)  Admission  of  Superior  Right  in  Landowner  Fatal.  —  Where  the  person 
using  the  easement  has,  within  the  prescriptive  period,  acknowledged  a  .superior 
right  in  the  other  party,  such  admission  is  fatal  to  his  claim.6  A  request  for 
permission  to  use  the  easement,7  or  an  offer  to  purchase  the  right,  made  during 
the  prescriptive  period,  constitutes  such  an  admission.8    And  while  a  request 


Idaho.  —  Brossard  v.  Morgan,  (Idaho  1900) 
61  Pac.  Rep.  1031. 

Illinois.  —  Dexter  v.  Tree,  117  111.  532;  Drda 
•j.  Schmidt,  47  111.  App.  267. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  Hud- 
dleston,  21  Ind.  App.  621 ;  Parish  v.  Kaspare, 
109  Ind.  586;  Hill  v.  Hagaman,  84  Ind.  287; 
Mitchell  v.  Parks,  26  Ind.  354. 

Kentucky.  — Abell  v.  Payne,  (Ky.  1901)62  S. 
W.  Rep.  880;  Bowman  v.  Wickliffe,  15  B. 
Mon.  (Ky.J  84. 

Maine. — Belhum  v.  Turner,  I  Me.  ill,  10 
Am.  Dec.  36. 

Massachusetts.  —  Sargent  v.  Ballard,  9  Pick. 
(Mass.)  251;  Brace  v.  Yale,  10  Allen  (Mass.) 
441. 

Missouri.  —  Vaughan  v.  Rupple,  69  Mo. 
App.  583- 

Nezu  Hampshire.  —  Wallace  v.  Fletcher,  30 
N.  H.  434. 

New  Jersey.  —  Cobb  v.  Davenport,  32  N.  J. 
L.  369. 

North  Carolina.  —  Felton  v.  Simpson,  11 
Ired.  L.  (33  N.  Car.)  84. 

Pennsylvania.  —  McDonald  v.  Bromley,  6 
Phila.  (Pa.)  302,  24  Leg.  Int.  (Pa.)  157. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Hays, 
11  Lea  (Tenn.)  382,  47  Am.  Rep.  291. 

Vermont.  —  Wilder  v.  Wheeldon,  56  Vt.  344; 
Dodge  v.  Stacy,  39  Vt.  558. 

Wisconsin.  —  Fox  River  Flour,  etc.,  Co.  v. 
Kellev,  70  Wis.  287. 

1.  Claim  Must  Be  Known  to  Owner  of  Servient 
Tenement.  —  Jesse  French  Piano,  etc.,  Co.  v. 
Forbes,  129  Ala.  471;  Cook  v.  Gammon,  93  Ga. 
298;  Cleaveland  v.  Ware,  98  Mass.  409;  Hurt 
v.  Adams,  86  Mo.  App.  73;  Cobb  v.  Davenport, 
32  N.  J.  L.  369;  Treadwell  v.  Inslee,  120  N.  Y. 
458;  Hughesville  Water  Co.  v.  Person,  182  Pa. 
St.  450;  Green  Bay,  etc.,  Canal  Co.  v.  Kau- 
kauna  Water  Power  Co.,  90  Wis.  370,  48  Am. 
St.  Rep.  937. 

The  Owner  of  the  Servient  Tenement  May  Tes- 
tify that  he  did  not  know  that  the  use  by  the 
party  claiming  the  easement  was  under  a  claim 
of  right .  Veeder  v.  Relvea,  70  Hun  (N.  Y.)  541. 

2.  Express  Claim  of  Right  in  Words  Not  Essen- 
tial.—  Deerfield  v.  Connecticut  River  R.  Co., 
144  Mass.  325  ;  Blake  v.  Everett,  1  Allen  (Mass.) 
248-  Hurt  v.  Adams,  86  Mo.  App.  73;  Smith 
v.  Putnam,  62  N.  H.  369;  Townsend  v.  Bissell, 
4  Hun  (N.  Y.)  297;  Pavey  v.  Vance,  56  Ohio 
Sr.  162;  Hall  v.  Austin,  20  Tex.  Civ.  App.  59; 
Dodge  v.  Stacy,  39  Vt.  558. 

When  Express  Claim  of  Right  Is  Necessary.  — 
Where  the  owner  of  land  over  which  a  right 
of  way  is  claimed  builds  a  fence  across  the 
way,  and  informs  the  person  using  the  way 


that  the  act  is  expressly  to  prevent  such  use 
by  him,  the  failure  of  the  latter  party  to  claim 
a  right  of  way  in  reply  shows  that  the  user  has 
been  permissive  and  not  adverse.  Burnham 
v.  McQuesten,  48  N.  H.  446. 

3.  Not  Necessary  that  Claim  Be  Well  Founded. 
—  Gardner  v.  Hodgson's  Kingston  Breweries 
Co.,  (1900)  1  Ch.  592. 

Color  of  Title  Is  Not  Necessary,  provided  the 
use  is  under  claim  of  right.  Parish  v.  Kaspre, 
109  Ind.  586. 

4.  Independent  Claim  of  Right  Essential.  — 
McKenzie  v.  Elliott,  134  111.  156;  McFarlin  v. 
Essex  Co.,  10  Cush.  (Mass.)  304. 

By  the  Term  "  Independent  Claim  of  Bight "  Is 
Meant  thai  the  right  m ust  not  depend  for  its 
enjoyment  on  a  similar  light  in  another  party. 
It  does  not  mean  that  the  person  who  claims 
the  right  must  be  the  only  person  who  has  en- 
joyed it.    McKenzie  v  Elliott,  134  111.  156. 

5.  McCardle  v.  Barricklow,  68  Ind.  356. 

6.  Admission  of  Superior  Right  in  Landowner 
Fatal.  —  Colvin  v.  Burnet,  17  Wend.  (N.  Y.) 
569;  Wasatch  Irrigation  Co.  v.  Fulton,  (Utah 
igoi)  65  Pac.  Rep.  205;  Weed  v.  Keenan,  60 
Vt.  74,  6  Am.  St.  Rep.  93;  Mitchell  v.  Walker, 
2  Aik.  (Vt.)  266,  16  Am.  Dec.  710.  And  see 
Stillman  v.  White  Rock  Mfg.  Co.,  3  Woodb. 
&  M.  (U.  S.)  551;  Texas  Western  R.  Co.  v. 
Wilson,  83  Tex.  153. 

Equivocal  and  Inconsistent  Declarations  by  the 
party  claiming  the  easement,  that  he  has 
enjoyed  it  by  sufferance,  are  not  sufficient  to 
repel  the  presumption  of  a  grant.  Pierce  v. 
Cloud,  42  Pa.  St.  102,  82  Am.  Dec.  496. 

7.  Weed  v.  Keenan,  60  Vt.  74,  6  Am.  St. 
Rep.  93. 

Request  for  Permission  to  Use  Another  Ease- 
ment.—  Evidence  that  the  person  claiming  a 
right  of  way  wrote  to  the  ownerof  the  servient 
tenement  asking  permission  to  use  another 
right  of  way  across  such  tenement  does  not 
show  an  admission  of  a  superior  right  in  the 
owner  of  the  servient  tenement;  and  the  fact 
that  the  latter  supposed  the  letter  to  refer  to 
the  right  of  way  in  controversy  is  immaterial. 
Tracy  v.  Atherton,  36  Vt.  503. 

8.  Offer  to  Purchase.  —  Surnner  v.  Tileston,  7 
Pick.  (Mass.)  198;  Watkins  v.  Peck,  13  N.  H. 
360.  Compare  In  re  Clark,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.  Supp.  259. 

Offer  to  Purchase  Fee  of  Dominant  Estate.  —  A 
claim  to  a  private  alley  by  prescription  is  not 
defeated  by  proof  that  the  claimant  has  offered 
to  purchase  the  land  over  which  the  alley 
runs.  Zell  v.  Universalist  Soc,  119  Pa.  St. 
390,  4  Am.  St.  Rep.  654. 

When  Offer  to  Purchase  Is  Not  Fatal.  —  Where 
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for  permission  or  an  offer  to  purchase  made  after  the  expiration  of  the  full 
prescriptive  period  is  not  fatal,1  still  it  tends  to  show  that  the  use  during  the 
prescriptive  period  was  not  adverse.3  A  party  claiming  a  right  of  way  by  pre- 
scription does  not  admit  that  his  use  thereof  is  permissive  by  merely  agreeing, 
as  a  favor,  that  the  owner  of  the  servient  tenant  may  change  its  location ; 
especially  if  it  is  also  agreed  that  a  new  way,  as  good  as  the  former  one,  shall 
be  opened.3 

Admission  Made  by  Mistake. —  The  fact  that  the  admission  was  made  by  mistake 

is  immaterial.4 

Admission  Made  to  Third  Party.  —  An  admission  made  to  one  party  does  not 
prevent  the  prescription  from  running  against  others  to  whom  no  such  admis- 
sion has  been  made.5 

(4)  Permissive  Use  Not  Adverse — (a)  In  General.  —  The  permissive  enjoy- 
ment of  an  easement  cannot  give  title  by  prescription,  however  long  it  may 
be  continued.6    And  this  rule  applies  to  use  by  a  grantee  of  the  original 


the  owner  of  the  servient  tenement  has  recog- 
nized the  right  of  the  party  claiming  the  ease- 
ment, the  fact  that  the  latter  has  once  or  twice 
offered  to  purchase  the  nght  is  immaterial. 
Kana  v.  Bolton,  36  N.  J.  Eq.  21. 

1.  Watkins  v.  Peck,  13  N.  H.  360;  Weed  v. 
Keenan,  60  Vt.  74,  6  Am.  St.  Rep.  93. 

2.  Perrin  v.  Garfield,  37  Vt.  304;  Tracy  v. 
Atherton,  36  Vt.  503.  See  also  American  Bank 
Note  Co.  v.  New  York  El.  R.  Co.,  129  N.  Y. 
252. 

3.  Bright  v.  Dunn,  (Ky.  1891)  15  S.  W.  Rep. 

779. 

4.  Mitchell  v.  Walker,  2  Aik.  (Vt.)  266,  16 
Am.  Dec.  710. 

5.  Lynn  v.  Thomson,  17  S.  Car.  136. 

6.  Permissive  Use  Not  Adverse  —  England.  — 
Hollins  v.  Verney,  13  Q.  B.  D.  304;  Mon- 
m)uth3hire  Canal  Co.  v.  Harford,  1  C.  M.  & 
R.  614;  Bright  v.  Walker,  1  C.  M.  &  R.  211. 

Canada.  —  Rogers  v.  Duncan,  18  Can.  Sup. 
Ct.  710;  Ring  v.  Pugsley,  18  N.  Bruns.  303; 
Whitman  v.  Jones,  17  Nova  Scotia  443;  Mc- 
Kay v.  Bruce,  20  Ont.  709;  Malcolm  v.  Hun- 
ter. 6  Ont.  102. 

United  States.  —  Kirk  v.  Smith,  9  Wheat.  (U. 
S.)  241. 

Alabama.  —  Stewart  v.  White,  128  Ala.  202; 
Jesse  Freich  Piano,  etc.,  Co.  v.  Forbes,  129 
Ala.  471;  Polly  v.  McCall,  37  Ala.  20;  Ward  v. 
Neal,  37  Ala.  500;  Roundtree  v.  Brantley,  34 
Ala.  544,  73  Am.  Dec.  470. 

California.  —  Thomas  v.  England,  71  Cal. 
45°- 

Connecticut.  —  Dunham  v.  New  Britain,  55 
Conn.  378;  Pierce  v.  Selleck,  18  Conn.  321. 

Georgia.  —  Herndo  1  v.  Strickland,  86  Ga. 
323;  Nott  v.  Tinley,  69  Ga.  766. 

Illinois.  —  Dexter  v.  Tree,  117  111.  532; 
Brushy  Mound  v.  McClintock,  150  111.  129. 

Indiana.  — Adams  v.  Ohio  Falls  Car  Co.,  131 
Ind.  375;  Conner  v.  Woodtill,  126  Ind.  85,  22 
Am  St.  Rep.  568;  Cargar  v.  Fee,  140  Ind.  572; 
Stros=er  v.  Ft.  Wayne,  100  Ind.  443;  Hill  v. 
Hagaman,  84  Ind.  287;  Sims  v.  Frankfort,  79 
Ind.  446;  Mitchell  v.  Parks,  26  Ind.  354 

Kentucky.  —  Patterson  v.  Griffith,  (Ky.  igoi) 
62  S.  W.  Rep.  884;  Strohmeir  v.  Leahy,  (Ky. 
1888)  9  S.  W.  Rep.  238;  Harris  v.  Ash,  (Ky. 
1894)  24  S.  W.  Rep.  868,  15  Ky  L.  Rep.  679; 
Hall  v.  McLeod,  2  Met.  (Ky.)  98,  74  Am.  Dec. 
400. 


Louisiana.  —  Macheca  v.  Avegno,  25  La. 
Ann.  55;  Delahoussaye  v.  Judice,  13  La.  Ann. 

587. 

Maine.  —  Cottle  v.  Young,  59  Me.  105. 

Maryland.  —  Pue  v.  Pue,  4  Md.  Ch.  386; 
Browne  v.  M.  E.  Church,  37  Md.  108. 

Massachusetts.  —  Johnson  v.  Knapp,  150 
Mass.  267;  Webster  v,  Lowell  142  Mass.  324; 
Starkie  v.  Richmond,  155  Mass.  188;  Thomas 
v.  Marshfield,  13  Pick.  (Mass.)  240;  Baker  v. 
Boston,  12  Pick.  (Mass.)  184,  22  Am.  Dec. 
421;  Medford  v.  Pratt,  4  Pick.  (Mass.)  222; 
Gloucester  v.  Beach,  2  Pick.  (Mass.)  60,  note; 
Brace  v.  Yale,  10  Allen  (Mass.)  441;  Bachelder 
v.  Wakefield,  8  Cush.  (Mass.)  243. 

Minnesota.  —  Minneapolis  Western  R.  Co.  v. 
Minneapolis,  etc.,  R.  Co.,  58  Minn.  128. 

Mississippi.  —  Lanier  v.  Booth,  50  Miss.  410. 

Missouri. —  Smith  v.  Sedalia,  152  Mo.  283; 
Dunham  v.  Joyce.  129  Mo.  5;  Hurt  v.  Adams. 
86  Mo.  App.  73;  Kelson  v.  Nelson,  41  Mo.  App. 
130;  House  v.  Montgomery,  19  Mo.  App.  170. 

Montana.  —  Crawford  v.  Minnesota,  etc., 
Land,  etc.,  Co.,  15  Mont.  153. 

Nevada.  —  Boynton  v.  Longley,  19  Nev.  69, 
3  Am.  St.  Rep.  781. 

New  Hampshire.  —  Beach  v.  Morgan,  67  N. 
H.  529,  68  Am.  St.  Rep.  692 ;  Taylor  v.  Ger- 
rish,  59  N.  H.  569. 

A'ew Jersey.  —  Pennsylvania  R.  Co.  v.  Hulse, 
59  N.  J.  L.  54;  Lehigh  Valley  R  Co.  v.  Mc- 
Farlan,  30  N.  J.  Eq.  180;  Heiser  v.  Martin,  9 
N.  J.  L.  J.  277. 

New  York.  —  Cronkhite  v.  Cronkhite,  94  N. 
Y.  323;  Wiseman  v.  Lucksinger,  84  N.  Y.  31, 
38  Am.  Rep.  479;  Eckerson  v.  Crippen,  39 
Hun  (N.  Y.)  419:  White  v.  Sheldon,  35  Hun 
(N.  Y.)  193;  Applegate  v.  Morse,  7  Lans.  (N. 
Y.)  59;  Bovce  v.  Brown,  7  Barb.  (N.  Y.)  80. 

North  Carolina.  —  Bass  v.  Roanoke  Nav., 
etc.,  Co.,  in  N  Car.  439;  Ingraham  v.  Hough, 
1  Jones  L.  (46  N.  Car.)  39. 

North  Dakota.  —  Walcolt  Tp.  v.  Skauge,  6 
N.  Dak.  382. 

Ohio.  —  Pavev  v.  Vance,  56  Ohio  St.  162; 
Elster  v.  Springfield,  49  Ohio  St.  82. 

Oregon.  —  Wimer  v.  Simmons,  27  Oregon 
r,  50  Am.  St.  Rep.  685;  Curtis  v.  La  Grande 
Hydraulic  Water  Co.,  20  Oregon  34. 

Pennsylvania.  —  Bennett  v.  Biddle.  140  Pa. 
St.  396;  Demuth  v.  Amweg,  90  Pa.  St.  181 ; 
Chestnut  Hill,  etc.,  Turnpike  Co.  v.  Piper,  77 
96  Volume  XXII. 


Character  of  Use  and  Enjoyment.  PRESCRIPTION. 


Use  Must  Be  Adverse. 


licensee,  even  though  such  grantee  has  no  notice  of  the  license.1  The  fact, 
however,  that  a  certain  person  enjoys  an  easement  by  permission  of  the 
owner  of  the  servient  tenement  does  not  prevent  another  person  from 
acquiring  a  title  to  the  same  easement  by  prescription,  if  his  use  is  adverse.2 
Nor  can  a  claim  to  an  easement  exercised  over  several  servient  tenements  be 
defeated  as  to  one  of  them  by  proof  that  the  use  is  permissive  as  to  another.3 

Under  the  English  Statute,  the  presumption  of  a  grant  arising  from  twenty 
years'  enjoyment  of  light  and  air,  or  forty  years'  enjoyment  of  any  other  ease- 
ment within  the  act,  cannot  be  defeated  by  proof  of  a  verbal  license  merely. 
In  order  to  have  this  effect  the  license  must  be  in  writing.4 

(b)  What  Use  Is  Permissive.  —  Where  two  estates  are  owned  by  the  same  person, 
a  party  who  occupies  one  of  them  under  a  parol  agreement  to  purchase 
cannot  acquire  an  easement  by  prescription  over  the  other,  since  his  use,  in 
such  a  case,  is  permissive.5  The  fact  that  the  owner  of  the  servient  tenement 
has  erected  and  maintained  gates  on  a  right  of  way  claimed  by  prescription 
tends  to  show  a  permissive  use  by  the  claimant;6  and  the  same  is  true  of 
evidence  that  the  landowner  has  changed  the  location  of  the  way,'  or  has 
threatened  to  close  it,  without  objection  on  the  part  of  the  claimant.8 

Use  of  Easement  by  Owner  of  Servient  Tenement.  —  Where  a  person  has  acquired  a 
prescriptive  right  to  divert  a  stream,  or  to  use  an  artificial  watercourse,  use 
of  the  same  easement  by  the  owner  of  the  servient  tenement  will  be  con- 
sidered precarious  and  permissive  merely,  and  will  not  impose  any  duty  upon 
the  owner  of  the  easement  to  continue  his  maintenance  thereof,9  unless 

the  circumstances  are  such  as  to  raise  an  equitable  estoppel  against  such 
10 


owner. 

Pa.  St.  432;  Susquehanna  County  v.  Deans, 
33  Pa.  St.  131;  Biddle  v.  Ash,  2  Ashm.  (Pa.) 
211. 

Rhode  Island.  —  Evans  v.  Dana,  7  R.  I.  306. 

South  Carolina.  —  Turnbull  v.  Rivers,  3  Mc- 
Cord  L.  (S.  Car.)  131,  15  Am.  Dec.  622;  Witter 
v.  Harvey,  I  McCord  L.  (S.  Car.)  67,  10  Am. 
Dec.  650. 

Tennessee.  —  Murray  v.  Ealy,  (Tenn.  Ch. 
1899)  57  S.  W.  Rep.  412. 

Texas  —  Klein  v.  Gehrung,  25  Tex.  Supp. 
232;  Hall  v.  Austin,  20  Tex.  Civ.  App.  59. 

Vermont.  —  Hurlbut  v.  Leonard,  Brayt. 
(Vt).  201. 

Wisconsin.  —  Frye  v.  Highland,  T09  Wis. 
292;  Thoamke  v.  Fiedler,  91  Wis.  386;  Pent- 
land  v.  Keep,  41  Wis.  490;  Vliet  v.  Sherwood, 
35  Wis.  229;  Fryer  v.  Wirne,  29  Wis.  511. 

1.  Use  by  Grantee  of  Licensee  Not  Adverse.  — 
Luce  v.  C.irley,  24  Wend.  (N.  Y.)45i,  35  Am. 
Dec  637 

2.  Lioeaie  to  Third  Person  Not  Fatal.  —  Web- 
ster v.  Lowell,  14.2  Mass.  324.  And  see  Davis 
v.  BHgham,  29  Me.  391;  Mclntire  v.  Talbot, 
62  Me.  3:2. 

3.  Chase  v.  Middleton,  123  Mich.  647,  hold- 
ing lhat  where  the  owner  of  property  had  ac- 
quired a  right  to  drain  certain  lakes  by  a 
twenty-year  contract  with  riparian  owners  of 
lakes  on  adjoining  property,  he  might  acquire 
a  prescriptive  right  to  such  use  of  the  prop- 
erty as  against  other  persons  by  enjoyment 
for  the  prescriplive  period. 

4.  Verbal  License  Not  Fatal  under  English 
Statute. —  Girdner  v.  Hodgson's  Kingston 
Breweries  Co.,  (1900)  1  Ch.  592;  London  v. 
Pewterers'  Co.,  2  M.  &  Rob.  409.  Compare 
Warin  v.  London,  etc.,  Loan,  etc.,  Co.,  7 
Ont.  706. 

A  Written  Agreement  Signed  by  One  Party  Only 


is  sufficient  to  prevent  the  acquisition  of  an 
easement  by  prescription  under  the  Prescrip- 
tion Act.    Bewley  v.  Atkinson,  13  Ch.  D.  283. 
6.  Stevens  v.  Dennett,  51  N.  H.  324. 

6.  Evidence  of  Permissive  Use.  —  Barry  v. 
Lowry,  Ir.  R.  11  C.  L.  483;  Ingraham  v. 
Hough,  1  Jones  L.  (46  N.  Car.)  39  But  see 
Johnson  v.  Slayton,  5  Harr.  (Del.)  448;  Pavey 
v.  Vance,  56  Ohio  St.  162;  Demuth  v.  Am  weg, 
90  Pa.  St.  181. 

7.  Bowman  v.  Wickliffe,  15  B.  Mon.  (Ky.) 
99;  Ingraham  v.  Hough,  1  Jones  L.  (46  N. 
Car.)  39. 

Change  of  Location  of  Other  Ways.  —  Evidence 
that  the  owner  of  the  land  has  from  time  to 
time  changed  and  closed  other  ways,  running 
in  the  same  general  direction  as  the  one  in 
question,  without  any  objeclion  on  the  part  of 
the  persons  using  such  ways  tends  to  show 
that  the  user  of  the  way  in  question  was  per- 
missive.   Conyers  v.  Scott,  94  Ky.  123. 

Change  by  Mutual  Consent  of  Parties.  —  Changes 
in  the  location  of  a  way  do  not  tend  to  show 
lhat  the  use  was  permissive  merely  where  they 
were  made  by  the  mutual  consent  of  the  par- 
ties. List  v.  Jacoby,  (Ky.  1901)  61  S.  W.  Rep. 
355;  Thomas  v.  Bertram,  4  Bush  (Ky.)  317. 

8.  Mebane  v.  Patrick,  1  Jones  L.  (46  N. 
Car.)  23. 

9.  Use  by  Owner  of  Servient  Tenement.  —  Smith 
v.  Miller,  11  Gray  (Mass.)  145;  Sparks  Mfg.  Co. 
v.  Newton,  57  N.  J.  Eq.  367;  Peter  v.  Cas- 
well, 38  Ohio  St.  518;  Oliver  v.  Lockie,  26  Onl. 
28.  And  see  Gaved  v.  Marlyn,  19  C.  B.  N.  S. 
732,  115  E.  C.  L.  732;  Shields  v.  Arndt,  4  N. 
J.  Eq.  234.  See  the  title  Waters  and  Water- 
Courses. 

10.  Equitable  Estoppel  to  Discontinue  Easement. 

—  Delaney  v.  Boston,  2  Harr.  (Del.)  489; 
Mathewson  v.  Hoffman,  77  Mich.  420;  Smith 
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(c)  Use  Permissive  in  Its  Inception  but  Subsequently  Adverse.  —  The  mere  fact  that 
the  use  of  an  easement  was  permissive  in  its  inception  does  not  preclude  the 
acquirement  of  title  by  prescription  if  it  has  subsequently  become  adverse, 
and  has  so  continued  for  the  requisite  period;  but  a  use  which  begins  under  a 
license  will  not  be  considered  adverse  until  the  license  is  repudiated  and  such 
repudiation  is  brought  to  the  knowledge  of  the  owner  of  the  servient  tene- 
ment ; 1  and  the  burden  of  proving  that  the  use  has  become  adverse  is  upon 
the  party  claiming  the  easement.2 

(5)  Use  under  Grant,  Agreement,  or  Reservation  —  Use  of  Way  of  Necessity 
—  (a)  in  General. — The  question  whether  use  of  an  easement  under  a  grant 
or  agreement  is  adverse  or  permissive  presents  some  difficulty  on  account  of 
the  promiscuous  use  by  the  courts  of  the  terms  license,  agreement,  grant,  and 
contract.  Most  of  the  decisions,  however,  can  be  reconciled  on  the  theory 
that  where  the  grant,  agreement,  or  contract  purports  to  give  a  perpetual  or 
unlimited  right,  and  the  grantee  proceeds  to  enjoy  the  easement  with  that 
understanding,  as  a  matter  of  unqualified  right,  such  enjoyment  is  adverse  ; 3 
but  where  it  purports  to  give  only  a  limited  or  precarious  right  it  amounts 
simply  to  a  revocable  license,  and  the  enjoyment  is  permissive.4 

Use  under  Parol  Grant.  —  It  is  generally  agreed  that  use  of  an  easement  under 
claim  of  right,  by  virtue  of  a  parol  grant,  may  be  adverse  so  as  to  give  a  title 
by  prescription,  although  the  parol  grant  itself  is  void  under  the  statute 
of  frauds.5 

Use  Founded  on  a  Reservation  in  a  Deed  may  also  be  adverse.6 


v.  Musgrove,  32  Mo.  App.  241;  Shepardson  v. 
Perkins.  58  N.  H.  354;  Belknap  v.  Trimble,  3 
Paige  (N.  Y  )  577. 

1.  Use  Permissive  in  Its  Inception. —  Barbour 
■o.  Pierce,  42  Cal.  657;  Dunham  v.  New  Britain, 
55  Conn.  378;  Hill  v.  Hagaman,  84  Ind.  287; 
McAllister  v.  Pickup,  84  Iowa  65;  Patterson 
v.  Griffith,  (Ky.  1901)  62  S.  W.  Rep.  884;  Hurt 
v.  Adams,  86  Mo.  App.  73;  Nelson  v.  Nelson, 
41  Mo.  App.  130;  House  v.  Montgomery, 
19  Mo.  App.  170;  Smith  v.  Hope  Min.  Co., 
18  Mont.  432;  Taylor  v.  Gerrish,  59  N.  H. 
569;  Huston  v.  Bybee,  17  Oregon  140;  Hairi- 
son  v.  Harrison,  16  Nova  Scotia  338.  See  also 
Deerfield  v.  Connecticut  River  R.  Co.,  144 
Mass.  325. 

Notice  of  Claim  Posted  by  Claimant.  —  The 

mere  fact  that  the  party  claiming  the  easement 
has  posted  a  notice  that  he  claims  such  ease- 
ment as  a  right  is  not  sufficient  to  show  that 
the  user  was  adverse,  where  there  is  no  evi- 
dence that  the  owner  of  the  servient  tenement 
ever  saw  the  notice.    Ball  v.  Kehl,  95  Cal.  606. 

Where  the  Claimant's  Grantor  Used  the  Ease- 
ment by  Sufferance,  the  claimant's  use  will  not 
be  considered  adverse  unless  he  has  made  a 
claim  of  right  thereto.  The  mere  fact  that  the 
claimant  has  used  the  easement  for  a  number 
of  years,  and  has  repaired  it  during  that  time, 
is  not  sufficient  to  give  notice  to  the  owner  of 
the  servient  tenement  that  the  use  is  under 
claim  of  right.  Yeager  v.  Woodruff,  17  Utah 
361. 

Where  the  Owner  of  the  Servient  Tenement  Re- 
vokes the  License  by  granting  an  inconsistent 
right  to  a  third  person,  the  original  licensee 
may  acquire  a  prescriptive  right  to  the  ease- 
ment if  the  subsequent  grantee  acquiesces  in 
his  continued  use  and  exercise  of  the  right  for 
a  sufficient  time.  Eckerson  v,  Crippen,  no 
N.  Y.  585. 

1 


2.  Malcolm  v.  Hunter,  6  Ont.  102,  holding 
also  that  the  question  is  for  the  jury. 

3.  Where  Agreement  Purports  to  Give  Perpetual 
Right.  —  French  Hoek  Com'rs  v.  Hugo,  10  App. 
Cas.  336;  Parish  v.  Kaspare,  109  lnd.  586; 
Reed  v.  West,  16  Gray  (Mass.)  283;  Keysar  v. 
Covell,  62  N.  H.  283;  Blaine  v.  Ray,  61  Vt.  566; 
Arbuckle  v.  Ward.  29  Vt.  43. 

4.  Where  Agreement  Purports  to  Give  Limited 
Right.  —  Oneto  v.  Restano,  78  Cal.  374;  Shen- 
andoah Min.,  etc.,  Co.  v.  Morgan,  106  Cal. 
409;  Dunham  v.  New  Britain,  55  Conn.  378; 
Lambe  v.  Manning,  171  111.  612;  People  v. 
Ferguson,  119  Mich.  373.  Compare  American 
Bank  Note  Co.  v.  New  York  El.  R.  Co.,  129  N. 
Y.  252. 

5.  Use  under  Parol  Grant  —  California.  — 
Oneio  v.  Restano,  78  Cal.  374. 

Connecticut.  —  Legg  v.  Horn,  45  Conn.  415. 

Illinois.  —  McKenzie  v.  Elliott,  134  111.  156. 

Kentucky.  —  Talbott  v.  Thorn,  91  Ky.  417; 
Butt  v.  Napier,  14  Bush  (Ky.)  39. 

Maine.  — Jewett  v.  Hussey,  70  Me.  433. 

Massachusetts.  —  Bolivar  Mfg.  Co  v.  Nepon- 
set  Mfg.  Co.,  16  Pick.  (Mass.)  241;  Stearns  v. 
Janes,  12  Allen  (Mass.)  582;  Ashley  v.  Ashley. 
4  Gray  (Mass.)  197;  Brown  v.  King,  5  Met. 
(Mass.)  173;  Barker  v.  Salmon,  2  Met. 
(Mass.)  32. 

Utah.  —  Clawson  v.  Wallace,  16  Utah  300. 
Vermont.  —  Aibuckle  v.  Ward,  29  Vt.  43. 
Canada.  —  Harrison  v.  Harrison,  16  Nova 
Scotia  338. 

Paroi  Exchange.  —  Where  a  party  who  has  a 
private  way,  by  grant  or  otherwise,  over  the 
land  of  another  exchanges  such  right  with  the 
landowner  for  a  like  right  in  another  locality, 
the  use  of  the  latter  way,  by  virtue  of  the 
agreement,  will  be  considered  adverse  and  not 
permissive.    Hill  v.  Hagaman,  84  Ind.  287. 

6.  O'Brien  v.  Goodrich,  177  Mass.  32. 
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PRESCRIPTION. 


Uao  Must  Be  Adverse. 


Use  of  a  Way  of  Necessity  may  be  regarded  as  adverse  rather  than  permissive.1 

(b)  Confirmation  or  Alteration  by  Prescription  of  Rights  Acquired  by  Grant.  —  A  void 
grant  may  form  the  basis  of  an  adverse  use  and  enjoyment  of  an  easement.2 
So,  where  a  right  of  way  or  other  easement  is  granted,  but  the  grant  does  not 
define  the  location  or  duration  of  the  easement,  these  incidents  of  the  grant 
may  be  fixed  by  long  usage  on  the  part  of  the  grantee.3  Likewise,  where 
an  easement  is  granted  to  be  exercised  within  certain  limits,  and  the  grantee 
openly  exercises  a  privilege  in  excess  of  the  limit,  continuously  and  without 
interruption  for  the  requisite  period,  under  claim  of  right,  a  second  grant 
may  be  presumed,  superadded  to  the  first  and  covering  the  larger  right.4 
But  this  rule  cannot  apply  where  the  use  in  excess  of  the  grant  was  not  under 
an  adverse  claim  of  right,5  or  where  such  use  has  not  continued  for  the 
statutory  period  of  limitation.6 

Use  Referred  to  Grant  if  in  Accordance  Therewith.  —  A  use  which  is  substantially  in 
accordance  with  the  terms  of  a  grant  or  reservation  in  a  deed  will  not  be 
considered  adverse,  but  will  be  referred  to  the  grant  or  reservation.' 

(6)  Ownership  of  Servient  Estate  Inconsistent  with  Adverse  Use.  —  While- 
two  parcels  of  land  are  owned  or  occupied  by  the  same  person  there  cannot 
be  such  use  of  one  of  them  as  to  create  an  easement  by  prescription  in  the 
other.  Unity  of  possession  of  the  dominant  and  servient  estates  is  inconsistent 
with  adverse  use,  and  such  use  cannot  begin  until  after  severance.8 


1.  Use  of  Way  of  Necessity.  —  French  v.  Smith, 
40  N.  J.  Eq.  361.  And  see  Benedict  v.  John- 
son, (Ky.  1897)  42  S.  W.  Rep.  335;  Plitt  v.  Cox, 
43  Pa.  St.  4S6. 

Way  of  Necessity  Unknown  to  Landowner.  — 
Ballard  v.  Demmon,  156  Mass.  449. 

2.  Void  Grant.  —  Simpson  v.  Godmanchester, 
64  L.  J.  Ch.  837;  Miller  v.  Garlock,  8  Barb. 
(N.  Y)  153. 

Use  by  Virtue  of  a.  Lost  Deed  is  adverse.  Livett 
v.  Wilson,  3  Bin?  115,  11  E.  C.  L.  57. 

Grant  Void  as  Against  Public  Policy.  —  Corns 
v.  Clouser,  137  Ind.  201. 

The  Void  Grant  May  Be  Introduced  in  Evidence 
to  show  the  character  and  extent  of  the  user. 
Seeley  v.  Brush,  35  Conn.  423.  And  see  Taylor 
v.  Public  Hall  Co  ,  35  Conn.  437. 

3.  Extent  and  Location  of  Easement.  —  David- 
son v.  Fowler,  1  Root  (Conn.)  358;  Smith  v. 
Sponable,  54  N.  Y.  App.  Div.  615,  66  N.  Y. 
Supp  177;  Rexford  v.  Marquis,  7  Lans.  (N.  Y.) 
249;  Wynkoop  v.  Burger,  12  Johns.  (N.  Y.) 
222;  Snyder's  Appeal,  (Pa.  1887)  6  Cent.  Rep. 
270 

Lost  Landmarks.  —  Where  a  landmark  which 
fixed  the  extent  of  an  easement,  as  granted  by 
deed,  has  been  lost,  the  extent  of  the  easement 
may  be  fixed  by  long  use.  Cornwell  Mfg.  Co. 
v.  Swift,  89  Mich.  503. 

4.  Use  of  Easement  in  Excess  of  Grant.  —  At- 
kins v.  Bord  man,  20  Pick.  (Mass.)  291 ;  Gehman 
v.  Erdman,  105  Pa.  St.  371;  Wheatley  v.  Chris- 
man.  24  Pa.  St.  298,  64  Am.  Dec.  657;  Ruttan 
v.  Winans,  5  U.  C.  C.  P.  379. 

5.  Stearns  v.  Richmond  Paper  Mfg.  Co.,  66 
Va.  1034. 

6.  Clafiin  v.  Boston,  etc.,  R.  Co.,  157  Mass. 
489.  See  also  Knowlton  v.  New  York,  etc., 
R.  Co..  72  Conn.  188. 

7.  Use  Referred  to  Grant.  —  Atkins  v.  Bord- 
man,  2  Met.  (Mass  )  457,  37  Am.  Dec.  ioa; 
Smith  v.  Wiggin,  52  N.  H.  112;  Horn  v.  Mil- 
ler. 142  Pa.  St.  557. 

8.  Unity  of  Possession  Inconsistent  with  Adverse 


Use  —  England.  —  Cooper  v.  Barber,  3  Taunt. 
99;  Harbidge  v.  Warwick,  3  Exch.  552;  Bright 
v.  Walker,  1  C.  M.  &  R.  211;  Ladyman  ». 
Grave,  L.  R.  6  Ch.  763;  Walter  v.  Williams,  2 
F.  &  F.  423;  Hollins  v.  Verney,  13  Q.  B.  D. 
304- 

Canada.  —  Crowe  v.  Cabot,  19  Can.  L.  T.  327 ; 
Smith  v.  McDonald,  12  Nova  Scotia  283;  Innes 
v.  Ferguson,  21  Ont.  App.  323,  affirmed  24  Can. 
Sup.  Ct.  703;  Backus  v.  Smith,  5  Ont.  App. 
341;  Stothart  v.  Milliard,  19  Ont.  542. 

Connecticut.  —  Hickox  v.  Parmelee,  21  Conn. 
97;  Manning  v.  Smith,  6  Conn.  289. 

Maine.  —  Pierre  v.  Fernald,  26  Me.  436,  46 
Am.  Dec.  573. 

Massachusetts. — Murphy  v.  Welch.  128  Mass. 
489;  Holland  v.  Long,  7  Gray  (Mass.)  486; 
Carbrey  v.  Willis,  7  Allen  (Mass.)  364,  83  Am. 
Dec.  688. 

Michigan.  —  Morgan  v.  Meuth,  60  Mich.  238. 

Missouri. — Vossen  v.  Dautel,  116  Mo.  379. 

Ne-,o  Jersey.  —  Stuyvesant  v.  Woodruff,  21 
N.  J.  L.  133,  47  Am.  Dec.  156;  Brakely  v. 
Sharp,  9  N.  J.  Eq.  9,  10  N.  J.  Eq.  206. 

Pennsylvania.  —  Phillips  v.  Phillips,  48  Pa. 
St .  178,  86  Am.  Dec.  577. 

South  Carolina.  —  Croslan  v.  Rogers,  32  S. 
Car.  130;  Payne  v.  Williams,  2  Spears  L.  (S. 
Car.)  15. 

Texas.  —  International,  etc.,  R.  Co.  v.  Bost, 
2  Tex.  App.  Civ.  Cas.,  §  383. 

Wisconsin.  —  Mabie  v.  Matteson,  17  Wis.  1. 

Where  Land  Has  Been  Taken  by  Eminent  Do- 
main for  a  railroad's  right  of  way,  the  land- 
owner cannot  use  such  land  adversely,  so  as 
to  acquire  an  easement  therein  by  prescription, 
until  payment  of  damages  or  security  given 
by  the  railroad  company.  Smith  v.  New  York, 
etc.,  R.  Co.,  142  Mass.  31. 

Presumption.  —  Where  there  is  no  evidence 
to  show  whether  the  easement  was  first  used 
during  the  common  ownership  of  the  two  tene- 
ments, it  will  not  be  assumed  that  such  was 
the  case.    MQQdy  v.  Steggles,  12  Ch.  D.  261. 
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(7)  Use  of  Easement  Established  and  Maintained  by  Landowner .  —  The 
fact  that  an  easement,  such  as  a  right  of  way,  was  originally  established  by 
the  owner  of  the  land  over  which  it  runs,1  or  that  such  landowner  has  assisted 
in  its  establishment  or  maintenance,  does  not  prevent  its  use  by  another  party 
from  being  adverse.2 

(8)  Use  Participated  in  by  Landowner.  —  A  claim  to  an  easement  by 
prescription  is  not  necessarily  defeated  by  proof  that  the  owner  of  the  servient 
tenement  has  participated  in  the  use.3  Thus,  where  an  alley  lying  between 
lands  of  adjoining  proprietors,  and  laid  off  one-half  upon  the  property  of  each, 
has  been  used  by  both  owners  for  the  prescriptive  period,  neither  can  close 
that  part  which  is  on  his  own  land.  In  such  a  case,  the  mutual  use  of  the  whole 
of  the  alley  is  adverse  to  a  separate  and  exclusive  use  by  either  of  the  parties.4 

(9)  Use  of  Uninclosed  Land.  —  An  easement,  such  as  a  right  of  way,  may 
be  acquired  by  prescription  over  wild  and  uninclosed  land  as  well  as  over  land 
that  has  been  inclosed,5  unless  such  acquirement  is  forbidden  by  statute ; 6 
but  where  the  land  is  thus  uninclosed,  stronger  evidence  of  adverse  use  is 
required  than  in  the  case  of  inclosed  land,  and  the  presumption  of  adverse 
use  does  not  arise  from  the  mere  fact  that  the  easement  has  been  enjoyed  for 
the  prescriptive  period.7 

(10)  Use  of  Easement  for  Which  Rent  Is  Paid. — User  of  an  easement  is 
not  adverse  where  the  party  using  it  pays  rent  for  the  privilege.  8 


1.  Easement    Established   by    Landowner.  — 

Curtis  v.  Angier,  4  Gray  (Mass.)  547;  Carmody 
v.  Mulrooney,  87  Wis.  552. 

Easement  Established  for  Benefit  of  Claimant.  — 
Where  a  right  of  way  is  established  for  the 
benefit  of  a  certain  person,  in  pursuance  of  an 
agreement,  it  will  be  presumed  that  use  of  the 
way  by  such  person  is  under  a  claim  of  right. 
Butt  v.  Napier,  14  Bush  (Ky.)  39;  Hall  v.  Mc- 
Leod,  2  Met.  (Ky.)  98. 

Easement  Established  for  Benefit  of  Land- 
owner. —  Where  the  landowner  establishes  a 
way  for  his  own  benefit,  and  another  person 
uses  it  without  causing  damage,  such  use  will 
be  presumed  to  be  permissive.  Harkness  v. 
Woodmansee,  7  Utah  227.  But  see  Manion  z. 
Creigh,  37  Conn.  464. 

Where  a  Railroad  Company  Constructs  a  Cross- 
ing over  Its  Tracks,  and  puts  gates  in  its  fences, 
and  afterwards  maintains  such  crossing  and 
gates,  an  adjoining  landowner  who  uses  the 
crossing  is  a  mere  licensee,  and  cannot  acquire 
any  prescriptive  right  thereto.  Atchison,  etc., 
R.  Co.  v.  Conlon,  62  Kan.  416.  But  to  the 
contrary  see  Wells  v.  Northern  R.  Co.,  14 
Ont.  594- 

2.  Shaughnessy  v.  Leary,  162  Mass.  108; 
Iselin  v.  Starin,  144  N.  Y.  453,  affirming  71 
Hun  (N.  Y.)  164,  Tytus  Gardner  Paper  Co.  v. 
Middletown  Hydraulic  Co  ,  8  Ohfo  Cir.  Dec. 
248;  Carmodv  v.  Mulrooney,  87  Wis.  552. 

3.  Use  Participated  in  by  Landowner.  —  Hum- 
phreys v.  Blasingame,  104  Cal.  40;  Gallaher 
v.  Montecito  Valley  Water  Co.,  101  Cal.  242; 
Hansford  v.  Berry,  95  Ky.  56;  Waikins  v. 
Peck,  13  N.  H.  360;  Bennett  v.  Biddle,  150  Pa. 
St.  420;  Wanger  v.  Hippie,  (Pa.  1888)  13  Atl. 
Rep.  81.  But  see  Wilder  v.  Clough,  55  N.  H. 
359;  Wood  v.  Reed,  (Supm.  Ct.  Spec.  T.)  30 
N.  Y.  Supp.  ti2;  Vliet  v.  Sherwood,  35  Wis.  229. 

Where  Land  Is  Used  by  Owner  for  Other  Pur- 
poses.—  Haimeyer  v.  Tieteg,  9  Ohio  Dec.  (Re- 
print) 438,  13  Cine.  L.  Bui.  540. 

4.  Mutual  Use  Adverse  to  Exclusive  Use.  — 
Thompson  v.  Easley,  87  Ga.  320;   Clark,  v. 


Henckel,  (Md.  1893)  26  Atl.  Rep.  1039;  Dowl- 
ing  v.  Heiinings,  20  Md.  179,  83  Am.  Dec.  545; 
Barnes  v.  Haynes,  13  Gray  (Mass.)  188,  74  Am. 
Dec.  629;  Nicholls  v.  Wentworth,  100  N.  Y. 
455;  Townsend  v.  Bissell,  4  Hun  <N.  Y.)  297. 

When  Mutual  Use  Is  Not  Adverse.  —  Long  v. 
Mayberry,  96  Tenn.  378. 

5.  Uninclosed  Land. —  Hansford  v.  Berry,  95 
Ky.  56;  Hulto  v.  Tindall,  6  Rich.  L.  (S.  Car.) 
396;  Smith  v.  Kinard,  2  Hill  L.  (S.  Car.)  642. 
note  a. 

What  Land  Is  Inclosed. —  Land  bounded  on 
three  sides  by  deep  water  and  protected  on 
the  fourth  by  a  fence  or  bank  is  inclosed,  and 
twenty  years'  use  of  a  right  of  way  over  such 
land  gives  a  prescriptive  right  thereto.  Hey- 
ward  v.  Chisolm,  11  Rich.  L.  (S.  Car.)  253. 

6.  Kurtz  v.  Hoke,  172  Pa.  St.  165. 

Before  the  statute  in  Pennsylvania  a  right 
of  way  over  uninclosed  land  could  be  acquired 
by  prescription.  Worrall  v.  Rhoads,  2  Whart. 
(Pa.)  427  30  Am.  Dec.  274;  Reimer  v.  Stuber, 
20  Pa.  St.  458,  59  Am.  Dec.  744. 

Statute  Not  Retrospective.  —  Peter  v.  Hun- 
siker,  28  Pa.  St.  202. 

7.  Strong  Evidence  Required  Where  Land  Is 
Uninclosed.  —  Chisolm  v.  Caines,  67  Fed.  Rep. 
285;  Trump  v.  McDonnell.  120  Ala.  200;  Davis 
v.  Gurley,  51  Ga.  74;  Donnel!  v.  Clark,  19  Me. 
174;  Gibson  v.  Durham,  3  Rich.  L.  (S.  Car.) 
85;  Watt  v.  Trapp,  2  Rich.  L.  (S.  Car.)  136; 
Sims  v.  Davis,  Cheves  L.  (S.  Car.)  1,  34  Am. 
Dec.  581;  M'Kee  v.  Garrett,  1  Bailey  L.  (S. 
Car.)  341;  Nash  v.  Peden,  I  Spears  L.  (S. 
Car.)  17. 

8.  Payment  of  Rent.  —  O'Brien's  Appeal,  11 
W.  N.  C.  (Pa.)  229. 

Repairs  Made  upon  an  Aqueduct  laid  through 
the  land  of  another  will  not  be  regarded  as  in 
the  nature  of  rent.  Watkins  v.  Peck,  13  N. 
H.  360. 

Under  the  English  Statute  it  seems  that  pay- 
ment of  rent  by  virtue  of  a  parol  agreement  is 
not  fatal  if  the  enjoyment  has  continued  for 
forty  years,    Gardner  v.  Hodgson's  Kingston 
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(11)  Enjoyment  Based  on  Mistake.  —  It  is  sometimes  stated  that  an  enjoy- 
ment originating  in  mistake  cannot  be  adverse.1  A  more  accurate  statement 
of  the  rule,  however,  is  that  where  the  party  enjoying  the  easement  does  so 
under  claim  of  right,  independently  of  any  deed  or  agreement,  such  enjoyment 
will  be  considered  adverse  even  though  it  turns  out  that  an  existing  agreement 
is  based  on  mistake.8  But  where  the  enjoyment  has  always  been  referred 
to  a  deed  or  agreement  which  is  finally  shown  to  convey  no  right,  another 
independent  grant  cannot  be  presumed.3 

(12)  Use  as  Between  Landlord  and  Tenant.  —  A  tenant's  use  of  an  easement 
over  the  land  of  his  landlord  can  never  be  adverse  to  the  latter  as  long  as  the 
relation  of  landlord  and  tenant  exists.* 

(13)  Use  as  Between  Partnership  or  Corporation  and  Its  Members.  —  A  part- 
nership may  acquire  an  easement  by  prescription,  in  favor  ofj  the  partnership 
land,  over  land  belonging  to  one  of  its  members.  As  a  partnership  is  an 
entity,  entirely  distinct  from  its  members,  the  rule  that  a  man  cannot  acquire 
an  easement  in  his  own  land  by  prescription  does  not  apply.5  Similarly,  it 
has  been  held  that  a  trustee  of  an  incorporated  academy  may  so  use  an  ease- 
ment over  the  land  of  the  corporation  as  to  acquire  a  prescriptive  title  thereto; 
but  that  doubtful  or  equivocal  acts  by  such  trustee  will  not  be  so  readily 
deemed  adverse  as  if  performed  by  a  stranger.6 

(14)  Use  as  Between  Tenants  in  Common.  —  Tenants  in  common  may 
acquire  easements  by  prescription,  in  favor  of  their  land,  over  land  owned  in 
severalty  by  one  of  their  number ; 7  but  in  such  a  case  stronger  evidence  of  a 
claim  of  right  is  required  than  in  ordinary  cases.8 

(15)  Use  as  Between  Guardian  and  Ward.  — As  a  guardian  cannot  acquire 
an  interest  hostile  to  his  ward  in  the  latter's  estate,  it  will  be  conclusively  pre- 
sumed that  his  use  of  an  easement  over  such  estate  has  been  permissive  and 
not  adverse.9 

c.  Evidence  —  (1)  In  General.  —  Circumstantial  evidence  is  sufficient  to 
prove  that  the  use  was  adverse ;  and  no  more  evidence  is  required  than  is 
necessary  to  prove  other  facts  in  civil  cases.10 

(2)  Admissibility  —  Evidence  to  Prove  Adverse  Use.  —  The  party  who  claims  the 
easement  may  introduce  evidence  of  his  own  acts  or  the  acts  of  parties  in 
privity  with  him,11  or  evidence  of  a  claim  of  right  made  by  his  predecessor  in 
title ; 13  or  may  show  that  third  persons,  when  using  the  easement,  asked  per- 
mission of  him,  and  not  of  the  owner  of  the  servient  tenement.13  But  where 
a  right  of  way  is  claimed  wholly  by  adverse  user,  a  deed  from  the  claimant  of 
the  right  of  way  to  the  owner  of  the  servient  tenement,  providing  that  the 
grantee  shall  permit  the  grantor  to  use  the  crossings  then  made  on  the  lands 


Breweries  Co..  (1900)  1  Ch.  592.  And  see 
Plasterers'  Co.  v.  Parish  Clerk's  Co.,  6  Exch. 
630. 

Payment  of  Rent  by  Tenant  of  Claimant  Without 
Authority.  —  Ker  v.  Little,  18  Can.  L.  T.  395. 

1.  Effect  of  Mistake.  —  Mitchell  v.  Parks,  26 
Ind.  354;  Thorpe  v.  Corwin,  20  N.  J.  L.  311. 

2.  Bales  v.  Pidgeon,  129  Ind.  548. 

3.  Smith  v.  Higbee,  12  Vt.  115. 

4.  Landlord  and  Tenant.  —  Kuhlman  v.  Hecht, 
77  111.  570;  Vossen  v.  Dautel,  116  Mo.  379; 
Phillips  v.  Phillips,  48  Pa.  Si.  178,  86  Am. 
Dec.  577. 

5.  Partnership  —  Easement  By.  —  Levet  v.  La- 
peyrollerie,  39  La.  Ann.  210. 

6.  Lands  of  Corporation.  —  Kilburn  v.  Adams, 
7  Met.  (Mass.)  33,  39  Am.  Dec.  754. 

7.  Easement  over  Land  of  Cotenant.  —  Brad- 
ley's Fish  Co.  v.  Dudley,  37  Conn.  136;  Reed 
v.  West,  16  Gray  (Mass.)  283. 

22  C.  of  L. — 76  1 


8.  Bradley's  Fish  Co.  v.  Dudley,  37  Conn. 
136. 

Notice  to  Cotenant  Essential.  —  Smith  v.  North 
Canyon  Water  Co.,  16  Utah  194. 

9.  Guardian  and  Ward.  —  Patterson  v.  Griffith, 
(Ky.  1901)  62  S.  W.  Rep.  884. 

10.  Circumstantial  Evidence.  —  Bradley's  Fish 
Co.  v.  Dudley,  37  Conn.  147. 

11.  Deerfield  v.  Connecticut  River  R.  Co., 
144  Mass.  325;  Ormsby  v.  Pinkerton,  159  Pa. 
St.  458. 

12.  Claim  of  Right  by  Predecessor  in  Title.  — 
Turner  v.  Baldwin.  44  Conn.  121;  Lucas  v. 
Smithfield,  etc.,  Turnpike  Co.,  36  W.  Va.  436. 
And  see  Santa  Cruz  v.  Enright,  95  Cal.  105. 

13.  Smith  v.  Putnam,  62  N.  H.  369,  holding 
also  that  third  persons,  living  in  the  neigh- 
borhood, might  testify  that  persons  living  on 
land  adjoining  the  servient  tenement  always 
claimed  the  right  to  the  full,  free,  and  un- 
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conveyed,  is  not  admissible  in  evidence  to  prove  adverse  use.1 

Evidence  to  Disprove  Adverse  Use.  —  Acts  and  declarations  of  the  owner  of  the 
servient  tenement  are  evidence  in  his  own  favor  as  well  as  against  him  to  show 
his  understanding  of  the  claim  ; a  and  other  persons  who  have  knowledge  of 
the  use  may  also  testify  as  to  its  nature.3  The  fact  that  the  owners  of  the 
respective  tenements  are  brothers  is  some  evidence,  though  slight,  to  show 
the  character  of  the  user  by  the  party  claiming  the  easement.4  Where  a  right 
of  way  is  claimed  by  prescription,  the  landowner  may  give  evidence  that  there 
are  other  ways  leading  from  the  claimant's  land,  across  land  of  third  persons, 
to  public  roads,  without  showing  that  the  claimant  or  his  predecessors  have 
used,  or  had  a  right  to  use,  such  ways.5 

(3)  Presumptions.  —  Where  the  use  of  an  easement  has  continued  for  the 
prescriptive  period  unexplained,  it  will  be  presumed  to  have  been  adverse,6 
unless  it  is  of  such  a  character,  or  the  circumstances  attending  it  are  such,  as 
to  show  that  it  was  a  mere  privilege  enjoyed  by  leave  of  the  landowner.7 
But  where  the  use  of  an  easement  by  the  public  is  permissive  its  use  by  an 
individual  will  not  be  presumed  to  be  adverse.8  And  in  Iowa  it  is  provided 
by  statute  that  the  use  of  an  easement  shall  not  be  admitted  as  evidence  that 
such  easement  was  claimed  as  of  right,  but  that  the  adverse  possession  must 
be  established  by  evidence  distinct  from  and  independent  of  the  use.9 

(4)  Burden  of  Proof.  —  The  general  burden  of  proving  adverse  user  is  on 
the  party  who  claims  the  easement;10  but  by  the  weight  of  authority,  where 
it  is  shown  that  the  use  has  been  open,  and  has  continued  for  the  prescriptive 
period  unexplained,  the  burden  of  proving  that  it  was  by  permission  or 
license  shifts  to  the  owner  of  the  servient  tenement.11 


interrupted  use  of  the  easement,  since  such  a 
statement  is  not  a  matter  of  opinion,  but  of  fact. 

1.  Hoyle  v.  New  York,  etc  ,  R.  Co.,  60 
Conn.  28. 

2.  Dodge  v.  Stacy,  39  Vt.  558,  holding  also 
that  where  it  was  not  shown  that  the  claim- 
ant's predecessor  in  title  ever  claimed  the 
easement,  and  where  his  use  of  it  was  infre- 
quent, evidence  that  the  landowner  opened 
the  way  for  his  own  use  and  to  sell  the  use 
thereof  to  adjoining  owners  was  admissible 
to  disprove  adverse  use. 

8.  Rotch's  Wharf  Co.  v.  Judd,  108  Mass.  224. 

4.  Ingraham  v.  Hough,  1  Jones  L.  (46  N. 
Car.)  39. 

5.  Hewins  v.  Smith,  11  Met.  (Mass.)  241. 

6.  Use  Presumed  to  Be  Adverse. —  Polly  v.  Mc- 
Call,  37  Ala.  20;  Kripp  v.  Curtis,  71  Cal.  62; 
List  v.  Jacoby,  (Ky.  igoi)  61  S.  W.  Rep.  355; 
Browning  v.  Davis,  (Kv.  1899)  53  S.  W.  Rep. 
9;  O'Daniel  v.  O'Daniei,  88  Ky.  185;  Thomas 
v.  Bertram,  4  Bush  (Ky.)  317;  White  v.  C  ha  pin, 
12  Allen  (Mass.)  516;  Bell  v.  Hayes,  60  N.  Y. 
App.  Div.  382;  Miller  v.  Garlock,  8  Barb.  (N. 
Y.)  153;  Steffy  v.  Carpenter,  37  Pa.  St.  41; 
Esling  v.  Williams,  10  Pa.  St.  126;  Arbuckle 
v.  Ward,  29  Vt.  43;  Rogerson  v.  Shepherd,  33 
W.  Va.  307. 

7.  Bradley's  Fish  Co.  v.  Dudley,  37  Conn. 
136;  Perrin  v.  Garfield,  37  Vt.  304.  See  also 
South  Branch  R.  Co.  v.  Parker,  41  N.  J., 
Eq.  489. 

8.  Where  Use  by  Public  Is  Permissive. —  Kil- 
burn  v.  Adams,  7  Met.  (Mass.)  33,  39  Am.  Dec. 
754;  Gloucester  v.  Bea-.h,  2  Pick.  (Mass.)  60, 
note;  Cobb  v.  Davenport,  32  N.  J.  L.  369; 
Gibbs  v.  Sweet,  7  Lack.  Leg.  N.  (Pa.)  18; 
O'Neil  v.  Blodgett,  53  Vt.  213;  Plimpton  v. 
Converse,  44  Vt.  158. 


9.  Iowa  Statute.  —  Friday  v.  Hpnah,  113  Iowa 
425;  Churchill  v.  Burlington  Water  Co.,  94 
Iowa  89;  McAllister  v.  Pickup,  84  Iowa  65; 
Preston  v.  Hull,  77  Iowa  309. 

Statute  Not  Retrospective.  —  McAllister  v. 
Pickup,  84  Iowa  65;  Ague  v.  Seitsinger,  85 
Iowa  305. 

10.  Burden  of  Proof. —  Smith  v.  Sedalia,  152 
Mo.  283;  Pitzman  v.  Boyce,  111  Mo.  393; 
Burnham  v.  McQuesten,  48  N.  H.  446;  Taylor 
v.  Gerrish,  59  N.  H.  569;  Hammond  v.  Zehner, 
23  Barb.  (N.  Y.)  473. 

11.  Burden  of  Proving  License  upon  Landowner. 
—  Burch  v.  Blair,  (Ky.  1897)  41  S.  W.  Rep. 
547;  O'Daniel  v.  O'Daniel,  88  Ky.  185;  Cox  v. 
Forrest,  60  Md.  74;  Clement  v.  Bettle,  65  N. 
J.  L.  675;  Flora  v.  Carbean,  38  N.  Y.  111; 
Hammond  v.  Zehner.  21  N.  Y.  118:  Colburn 
v.  Marsh,  68  Hun  (N.  Y.)  269,  affirmed  without 
opinion  144  N.  Y.  657:  Law  v.  McDonald,  9 
Hun  (N.  Y.)  23;  Pavey  v.  Vance,  56  Ohio  St. 
162;  Wanger  v.  Hippie,  (Pa.  1888)  13  All.  Rep 
81 ;  Garrett  v.  Jackson,  20  Pa.  St.  331 ;  Okeson 
v.  Patterson,  29  Pa.  St.  22;  Hudson  v.  Watson, 
11  Pa.  Super.  Ct.  266. 

Use  under  Parol  Grant.  —  Where  it  is  shown 
that  the  use  has  been  by  virtue  of  a  parol 
grant,  the  burden  of  showing  that  such  use 
was  permissive  is  upon  the  owner  of  the  serv- 
ient tenement.    Talbott  v.  Thorn,  91  Ky.  417. 

Parol  Proof  that  the  User  Was  by  License  is 
sufficient.    Pue  v.  Pue,  4  Md.  Ch.  386. 

Evidence  Insufficient  to  Show  License.  —  Evi- 
dence that  the  claimant,  on  one  occasion,  when 
using  the  way,  said  that  he  would  not  want  to 
use  it  much  is  not  sufficient  to  show  that  the 
use  was  by  permission.  Leonard  v.  Hart,  (X. 
J.  1S85)  2  Atl.  Rep.  36. 

Where  Servient  Estate  Was  Conveyed  with  Cove- 
2  Volume  XXII. 


Character  of  Use  and  Enjoyment.  PRESCRIPTION. 


Use  Must  Be  Continuous. 


(5)  Question  for  Court  or  Jury.  —  Where  there  is  a  substantial  conflict  in 
the  evidence,  the  question  whether  the  use  was  adverse  is  for  the  jury,  or  for 
the  court,  sitting  without  a  jury.1 

4.  Use  Must  Be  Exclusive.  — ■  It  is  generally  stated  that  the  use  of  an  ease- 
ment in  order  to  give  title  by  prescription  must  be  exclusive.2  Thus,  a 
private  or  exclusive  right  to  an  easement  cannot  arise  by  prescription  in  favor 
of  an  individual  where  it  is  shown  that  the  use  of  such  easement  has  been 
participated  in  by  all  persons  living  in  the  neighborhood,  or  by  the  general 
public,3  or,  as  the  rule  is  sometimes  stated,  the  mere  lawful  exercise  by  an 
individual  of  a  common  right  for  the  prescriptive  period  cannot  confer  an 
exclusive  right.4  The  term  "  exclusive,"  however,  does  not  mean  that  the  ease- 
ment must  be  used  by  one  person  only,  but  simply  that  the  right  shall  not 
depend  for  its  enjoyment  upon  a  similar  right  in  others.  It  must  be  exclusive 
as  against  the  community  at  large.5  The  use  may  be  exclusive  in  the  required 
sense  even  though  it  is  participated  in  by  the  owner  of  the  servient  tenement,6 
or  by  the  owners  of  adjoining  land.7  And  the  fact  that  certain  persons  have 
acquired  an  easement  by  grant  or  custom  does  not  prevent  other  persons  from 
acquiring  title  to  the  same  easement  by  prescription.8 

5.  Use  Must  Be  Continuous  and  Uninterrupted  —  a.  In  General.  —  In  order 
to  give  title  by  prescription  the  use  of  an  easement  must  be  continuous  and 
uninterrupted  for  the  prescriptive  period.9  The  terms  "  continuous  "  and  "  unin- 


nant  Against  Incumbrances  —  Burden  on  Claimant 
of  Easement.  —  White  v.  Chapin,  97  Mass.  101; 
Hewins  v.  Smith,  11  Met.  (Mass.)  241. 

1.  Question  for  Jury.  —  Humphreys  v.  Blasin- 
game,  104  Cal.  40;  Heilbron  v.  Kings  River, 
etc..  Canal  Co.,  76  Cal.  11;  Thomas  v.  Eng- 
land, 71  Cal.  456;  Mitchell  v.  Parks,  26  Ind. 
354;  Webster  v.  Lowell,  142  Mass.  324;  Put- 
nam v.  Bowker,  11  Cush.  (Mass.)  542;  Hill  v. 
Crosby,  2  Pick.  (Mass.)  466,  13  Am.  Dec.  448; 
Knights  of  Pythias  Benev.  Assoc.  v.  Lead- 
beter,  2  Pa.  Super.  Ct.  461.  See  also  Boyden 
v.  Achenbach,  86  N.  Car.  397. 

2.  Use  Must  Be  Exclusive. —  Howell  v.  Slau- 
son,  83  Cal.  539;  Turner  v.  Hebron,  61  Conn. 
188;  Brossard  v.  Morgan,  (Idaho  1900)  61  Pac. 
Rep.  1031;  Waters  v.  Snouffer,  88  Md.  391; 
Miller  v.  Garlock,  8  Baib.  (N.  Y.)  153;  Shum- 
way  v.  Simons,  I  Vt.  53. 

3.  Use  Participated  in  by  General  Public  Not 
Sufficient. —  Merwin  v.  Wheeler,  41  Conn.  25; 
Day  v.  Allender,  22  Md.  511;  Stevens  v.  Den- 
nett, 51  N.  H.  324;  Prince  v.  Welbourn,  1 
Rich.  L.  (S.  Car.)  58;  M'Kee  v.  Garrett,  1 
Bailey  L.  (S.  Car.)  341.  And  see  Pope  v.  Dev- 
ereux,  5  Gray  (Mass.)  409.  But  compare  Strong 
v.  Wales,  50  Vt.  361. 

4.  No  Prescription  from  Long  Enjoyment  of 
Common  Legal  Bight.  —  Chalker  v.  Dickinson, 
1  Conn.  384,  6  Am  Dec.  250;  Brastow  v.  Rock- 
port  Ice  Co.,  77  Me.  100;  Day  v.  Day,  4  Md. 
262;  Delaware,  etc.,  R.  Co.  v.  Stump,  8  Gill 
&  J.  (Md.)  479,  29  Am.  Dec.  561;  Sloan  v.  Bie- 
miller,  34  Ohio  St.  492;  Warin  v.  London,  etc., 
Loan,  etc.,  Co.,  7  Ont.  706. 

5.  Meaning  of  Term  "  Exclusive."  —  McKenzie 
v.  Elliott,  134  111.  156;  Cox  v.  Forrest,  60  Md. 
74.    See  also  Davis  v.  Brigham,  29  Me.  391. 

6.  Pavey  v.  Vance,  56  Ohio  St.  162.  And 
see  supra,  this  section,  Use  Participated  in  by 
Landowner. 

7.  McKenzie  v.  Elliott,  134  111.  156. 

8.  Kent  v.  Waite,  10  Pick.  (Mass.)  138;  Bal- 
lard v.  Demmon,  156  Mass.  449,  citing  Fitch- 


burg  R.  Co.  v.  Page,  131  Mass.  396;  Webster 
v.  Lowell,  142  Mass.  340. 

9.  Use  Must  Be  Continuous  and  Uninterrupted 
— England.- —  Livett  v.  Wilson,  3  Bing.  115,  11 

E.  C.  L.  57;  Enor  v.  Barwell,  6  Jur.  N.  S.  1233; 
Hollins  v.  Verney,  13  Q.  B.  D.  304;  Lowe  v. 
Carpenter,  15  Jur.  883;  Bright  v.  Walker,  I  C. 
M.  &  R.  211;  Lanfranchi  v.  Mackenzie,  L.  R. 
4  Eq.  421;  Bailey  v.  Appleyard,  8  Ad.  &  El. 
161,  35  E.  C.  L.  365;  Holden  v.  Tilley,  I  F.  & 

F.  650;  Monmouthshire  Canal  Co.  v.  Harford, 
1  C.  M.  &  R.  614. 

Canada.  —  Mason  v.  Davison,  27  Nova 
Scotia  84. 

Alabama. — Wright  v.  Moore, '38  Ala.  593, 
82  Am.  Dec.  731. 

Arkansas.  — Johnson  v.  Lewis,  47  Ark.  66. 

California. —  Smith  v.  Hawkins,  no  Cal. 
122;  Grigsby  v.  Clear  Lake  Water  Works  Co., 
40  Cal.  396;  American  Co.  v.  Bradford,  27 
Cal.  360. 

Georgia.  —  Herndon  v.  Strickland,  86  Ga. 
323;  Puryear  v.  Clements,  53  Ga.  232. 
■  Indiana.  —  Mitchell  v.  Parks,  26  Ind.  354. 

Louisiana.  —  Delahoussaye  v.  Judice,  13  La. 
Ann.  587. 

Maine.  —  Mansurw.  Blake,  62  Me.  38;  Morse 
v.  Williams,  62  Me.  445;  Gleason  v.  Tuttle,  46 
Me.  288. 

Maryland.  —  Waters  v.  Snoufler,  88  Md.  391; 
Gladfelter  v.  Walker,  40  Md.  I. 

Massachusetts.  —  Hooten  v.  Barnard,  137 
Mass.  36;  Keats  v.  Hugo,  115  Mass.  204,  15 
Am.  Rep.  80. 

Michigan.  —  Chapel  v.  Smith,  80  Mich.  100. 

Mississippi.  —  Bonelli  v.  Blakemore,  66  Miss. 
136,  14  Am.  St.  Rep.  550. 

New  Hampshire.  —  Wallace  v.  Fletcher,  30 
N.  H.  434- 

New  Jersey.  —  Lehigh  Valley  R.  Co.  v.  Mc- 
Farlan,  30  N.  J.  Eq.  180;  Carlisle  v.  Cooper, 
21  N.  J.  Eq.  576. 

New  York.  —  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252;  Hart  v. 
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terrupted,"  as  used  in  this  connection,  are  not  synonymous,  since  use  of  an 
easement  may  be  continuous  without  being  uninterrupted  in  the  technical 
sense  of  the  term.1  A  substantial  interruption  during  the  period  of  adverse 
use  is  fatal  to  the  claim.2 

Meaning  of  Term  Continuous.  —  What  constitutes  a  continuous  use  depends 
somewhat  upon  the  nature  of  the  easement  claimed.  Thus,  in  the  case  of  a 
right  of  way  or  other  easement  which  requires  the  repeated  acts  of  man  for  its 
enjoyment,  a  temporary  cessation  of  the  user  may  not  be  fatal,  while  in  the 
case  of  an  easement  to  overflow  land  or  to  use  water  it  would  be.3  The  term 
continuous,  therefore,  at  least  as  used  in  regard  to  rights  of  way  and  other  like 
easements,  does  not  necessarily  mean  constant4  or  unintermittent,  but  simply 
that  the  acts  constituting  the  user  shall  be  of  such  frequency  as  to  give  notice 
to  the  landowner  of  the  right  claimed  against  him.5  The  use  of  a  right  of 
way  is  continuous  if  it  is  used  at  the  pleasure  of  the  party  claiming  it  without 
interruption.6  Likewise,  use  of  water  for  irrigation  7  or  use  of  flashboards  on 
a  dam  8  is  continuous  if  used  whenever  necessary.  Where  a  watercourse  is  full 
at  certain  seasons  of  the  year  only,  use  of  water  therefrom  whenever  available 
is  sufficient,9  and  on  the  same  principle  it  is  held  that  the  taking  of  ice  from  a 
lake  or  watercourse  during  the  available  season  only  is  continuous  in  the 
required  sense  of  the  term.10 

b.  What  Constitutes  Fatal  Interruption  —  (i)  Voluntary  Cessation 
of  User.  —  A  voluntary  cessation  of  user  for  a  short  time  does  not  constitute 
a  fatal  interruption  11  unless  it  appears  that  the  party  enjoying  the  easement 
had  no  intention  of  resuming  its  use.12 


Vose,  ig  Wend  (N.  Y.)  365;  Colvin  v.  Burnet, 
17  Wend.  (N.  Y.)  564;  Miller  v.  Garlock,  8 
Barb.  (N.  Y.)  153. 

North  Carolina. — Geer  v.  Durham  Water 
Co.,  127  N.  Car.  349. 

Pennsylvania.  —  Hudson  v.  Watson,  5  Pa. 
Super.  Ct.  456. 

Rhode  Island.  —  Olney  v.  Fenner,  2  R.  I.  211, 
57  Am.  Dec.  711. 

South  Carolina.  —  Whaley  v.  Stevens,  27  S. 
Car.  549;  Turnbull  v.  Rivers,  3  McCord  L. 
(S.  Car.)  131,  15  Am.  Dec.  622;  Watt  v.  Trapp, 
2  Rich.  L.  (S.  Car.)  136. 

Tennessee.  —  Ferrell  v.  Ferrell,  1  Baxt. 
(Tenn.)  329. 

Texas.  —  Texas  Western  R.  Co.  v.  Wilson, 
83  Tex.  153;  Rhodes  7/.  Whitehead,  27  Tex. 
304,  84  Am.  Dec.  631. 

Vermont.  —  Plimpton  v.  Converse,  42  Vt. 
712;  Petrin  v.  Garfield,  37  Vt.  304;  Shumway 
v.  Simons,  1  Vt.  53. 

Wisconsin.  —  Pentland  v.  Keep,  41  Wis.  490; 
Sabine  v.  Johnson,  35  Wis.  185;  Haag  v.  De- 
lorme,  30  Wis.  591. 

And  see  cases  cited  supra,  this  section, 
subdiv.  1.  In  General. 

1.  Alta  Land,  etc..  Co.  v.  Hancock,  85  Cal. 
219,  20  Am.  St.  Rep.  217. 

2.  Interruption  Fatal. —  Mason  v.  Davison, 
27  Nova  Scotia  84;  Bree  v.  Wheeler,  129  Cal. 
145;  Ball  v.  Kehl,  95  Cal.  606;  Cave  v.  Crafts, 
53  Cal.  135;  Mineral  Springs  Mfg.  Co.  v.  Mc- 
Carthy, 67  Conn.  279;  Kirschner  v.  Western, 
etc.,  R.  Co.,  67  Ga.  760;  Still  well  v.  Foster.  80 
Me.  333;  Nelson  v.  Nelson,  41  Mo.  App.  130: 
Haag  v.  Delorme,  30  Wis.  591. 

3.  Meaning  of  Term  Continuous  Dependent  on 
Nature  of  Easement.  —  Hesperia  Land,  etc.,  Co. 
v.  Rogers,  83  Cal.  10,  17  Am.  St.  Rep.  209; 
Cox  v.  Forrest,  60  Md.  74;  Bodfish  v.  Bodfish, 
105  Mass.  317;   Pollard  v.  Barnes,  2  Cush. 


(Mass.)  igt;  Knocks.  Knock,  27  Can.  Sup.  Ct. 
664;  Hollins  v.  Verney,  13  Q.  B.  D.  304. 

4.  Constant  Use  Not  Essential.  —  Cornwell 
Mfg.  Co  v.  Swift,  89  Mich.  503;  Bunten  v. 
Chicago,  etc.,  R.  Co.,  50  Mo.  App.  414;  Hol- 
lins z.  Verney,  13  Q.  B.  D.  304;  Cooper  v. 
Straker,  40  Ch.  D.  21. 

5.  Notice  to  Landowner.  —  Hollins  v.  Verney, 
13  Q.  B.  D.  304;  Pollard  v.  Barnes,  2  Cush. 
(Mass.)  191;  Gilford  v.  Winnipiseogee  Lake 
Co.,  52  N.  H.  262. 

6.  Winnipiseogee  Lake  Co.  v.  Young,  40  N. 
H.  420. 

User  in  Each  Year  of  Period.  —  In  Lowe  v. 
Carpenter,  6  Exch.  825,  there  is  a  dictum  to 
the  effect  that  some  user  must  be  proved  in 
each  year  of  the  prescriptive  period.  Hollins 
v.  Verney,  13  Q.  B.  D.  304. 

7.  Hesperia  Land,  etc.,  Co.  v.  Rogers,  83 
Cal.  10,  17  Am.  St.  Rep.  209. 

8.  Cornwell  Mfg.  Co.  v.  Swift.  89  Mich.  503. 

9.  McDougal  v.  Lame,  39  Oregon  212;  Nor- 
way Plains  Co.  v.  Bradley,  52  N.  H.  86. 

10.  Hinckel  v.  Stevens,  35  N.  Y.  App.  Div. 
5,  reversed  on  another  point  165  N.  Y.  171. 

11.  Voluntary  Cessation  of  User. — Carr  v.  Fos- 
ter, 3  y.  B.  581,  43  E.  C.  L.  876;  McKechnie 
v.  McKeves,  10  U.  C.  Q.  B.  37;  Dana  v.  Valen- 
tine, 5  Met.  (Mass.)  8;  Ferrell  v.  Ferrell,  1 
Baxi.  (Tenn.)  329.  See  also  Guesnard  v.  Bird, 
33  La.  Ann.  796;  Pollard  v.  Barnes,  2  Cush. 
(Mass.)  lqi,  where  a  suspension  of  use  for  five 
years  was,  under  the  circumstances,  held  fatal. 

As  Long  as  the  Right  to  Use  an  Easement  Is 
Not  Denied,  a  suspension  of  user  does  not  con- 
stitute an  interruption.  Kamer  v.  Bryant,  103 
Ky.  723. 

A  Temporary  Nonuser  by  Agreement  of  the  Par- 
ties is  not  fatal.    Payne  v.  Shedden,  1  M.  & 

Rob.  382. 

12.  Moore  v.  Rawson,  3  B.  &  C.  332,  10  E.  C. 
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Under  the  English  and  Canadian  Statutes,  an  interruption,  in  order  to  be  fatal,  must 
be  by  some  act  of  the  adverse  party,  and  must  be  acquiesced  in  by  the  party 
interrupted  for  a  year  after  notice  thereof;1  and  nonuser  is  not  fatal,  even 
though  continued  for  more  than  a  year,  provided  it  is  capable  of  being 
explained  consistently  with  continued  actual  enjoyment  of  the  right.2 

(2)  Verbal  Complaints  and  Denials  of  Right.  —  In  some  jurisdictions  it  is 
held  that  mere  verbal  complaints  by  the  landowner,  or  verbal  denials  of  the 
right,  or  prohibitions  of  user,  are  sufficient,  without  more,  to  interrupt  the 
enjoyment  of  an  easement,  the  theory  being  that  such  complaints  show  want 
of  acquiescence  on  the  part  of  the  landowner;3  but  in  other  jurisdictions  such 
verbal  protests  are  held  to  be  insufficient  unless  accompanied  by  the  institu- 
tion of  an  action  or  by  some  act  in  pais  amounting  to  a  physical  interruption.4 

(3)  Interruption  by  Suit.  —  The  institution  of  an  action  by  the  owner  of 
the  servient  tenement,  to  test  the  right  to  the  easement,  constitutes  an  inter- 
ruption of  the  use.5  No  prescriptive  right  can  be  acquired  where  it  is  shown 
that  the  party  claiming  the  easement  has  been  sued,  during  the  prescriptive 
period,  on  account  of  his  use  thereof,  and  has  paid  damages,6  or  has  failed  to 
appeal  from  an  adverse  judgment,7  or  has  compromised  the  suit.** 

(4)  Interruption  by  Acts  in  Pais.  —  The  user  of  an  easement  may  be  inter- 
rupted by  hostile  acts  of  the  landowner,  such  as  erecting  a  fence  or  gates 
across  a  right  of  way,9  or  plowing  up  the  land  over  which  the  way  runs,10  or 
tearing  down  a  bridge  over  a  stream,11  or  turning  water  from  the  claimant's 
ditch,12  or  using  the  easement  claimed  in  a  manner  inconsistent  with  the  rights 
of  the  claimant.13 

A  Temporary  Obstruction  of  a  Eight  of  Way,  however,  does  not  constitute  a  fatal 
interruption,  where  the  landowner  informs  the  person  claiming  the  way  that 
such  obstruction  is  only  temporary,  and  offers  to  allow  him  to  pass  over  a 


L.  99;  Huddlestone  v.  Love,  13  Manitoba  432; 
Russell  v.  Napier,  82  Ga.  770;  Gleason  v.  Tut- 
tle,  46  Me.  2S8;  Baltimore  v.  Fairfield  Imp. 
Co.,  87  Md.  352,  67  Am.  St.  Rep.  344. 

1.  English  and  Canadian  Statutes.  —  Battishill 
v.  Reed,  18  C.  B.  696,  86  E.  C.  L.  696;  Flight 
v.  Thomas,  11  Ad.  &  El.  688,  39  E.  C.  L.  200; 
Presland  v.  Bingham,  41  Ch.  D.  268;  Glover 
v.  Coleman,  L.  R.  ro  C.  P.  10S;  Battersea  v. 
Commissioners  of  Sewers,  (1895)  2  Ch.  708; 
Tilbury  v.  Silva,  45  Ch.  D.  98;  Hollins  v.  Ver- 
nev,  13  Q.  B.  D.  304;  McKav  v.  Bruce,  20  Ont. 
7og;,Burnham  v.  Garvey,  27  Grant.  Ch.  (U. 
C.)  80;  Knock  v.  Knock,  27  Can.  Sup.  Ct.  664. 
See  also  Eaton  v.  Swansea  Water  Works  Co., 
17  Q.  B.  267,  7Q  E.  C.  L  .  267. 

Acquiescence  Question  for  Jury.  —  Bennison  v. 
Cartwright,  iojur.  N.  S.  847. 

2.  Where  Nonuser  May  Be  Explained.  —  Hol- 
lins v.  Verney,  13  Q.  B.  D.  304;  Plasterers  Co. 
v.  Parish  Clerks  Co.,  15  Jur.  965;  Cooper  v. 
Si  raker,  40  Ch.  D.  21;  Knock  v.  Knock,  27 
Can.  Sup.  Ct.  664;  Carr  v.  Foster,  3  Q.  B.  581, 
43  E.  C.  L.  876. 

3.  Verbal  Coraplaints  and  Denials  of  Right.  — 
StillmaT  v.  White  Rock  Mfg  Co.,  3  Woodb.  & 
M.  (U.  S  )  538;  Tyler  v.  Wilkinson,  4  Mason 
(U.  S.)  397;  Ohio,  etc.,  R.  Co.  v.  Wachter,  23 
III.  App.  415,  affirmed  123  111.  440;  Chicago, 
etc.,  R.  Co  v.  Hoag,  90  111.  339;  Conner  v. 
Woodfill,  126  Ind.  85,  22  Am.  St.  Rep.  568; 
Powell  v.  Bagg,  8  Gray  (Mass.)  441,  69  Am. 
Dec.  262;  Ingraham  v.  H  >ugh,  1  Jones  L.  (46 
N.  Car.)  39;  Dodge  v.  Stacy,  39  Vt.  558;  Tracv 
v.  Atherton,  36  Vt.  514;  Nichols  v.  Aylor,  7 
Leigh  (Va.)  546;  Field  v.  Brown,  24  Gran. 
(Va.)  74.     Compare  Kimball  v.  Ladd,  42  Vt.  747. 


4.  Cox  v.  Clough,  70  Cal.  345;  Lehigh  Valley 
R.  Co.  v.  McFarlan,  43  N.  J.  L.  605;  Demuth 
v.  Amvreg,  90  Pa.  St.  181;  Okeson  v.  Patterson, 
29  Pa.  St.  22;  Hudson  v.  Watson,  5  Pa.  Super 
Ct.  456;  Jordan  v.  Lang,  22  S  Car.  159;  Fer 
rell  v.  Ferrell,  I  Baxt.  (Tenn.)  329.  Compare 
Lehigh  Valley  R.  Co.  v.  McFarlan,  30  N.  J 
Eq.  180;  Pierce  <..  Cloud,  42  Pa.  St.  102,  82 
Am.  Dec.  496. 

5.  Bunten  v.  Chicago,  etc.,  R.  Co.,  50  Mo 
App.  414;  Workman  v.  Curran,  89  Pa.  St.  226 

6.  Payment  of  Damages. —  Harmon  v.  Carter 
(Tenn.  Ch.  1900)  59  S..  W.  Rep.  656;  Cobb  v 
Smith,  38  Wis.  21. 

7.  Eaton  v.  Swansea  Waterworks  Co.,  17  Q 
B  267,  79  E.  C.  L.  267. 

8.  Compromised  Suit.  —  Postleth vvaite  v. 
Pavne,  8  Ind.  104.  And  see  Langford  v.  Poppe, 
56  Cal.  73. 

9.  Erection  of  Fence.  —  Brayden  v.  New  York, 
etc.,  R.  Co.,  172  Mass.  225,  Jackson  v.  Cody, 
(Tenn.  Ch.  1901)  63  S.  W.  Rep.  302;  Cunning- 
ham v.  San  Saba  County,  11  Tex.  Civ.  App. 
557.  But  see  Demuth  v.  Arrnseg,  90  Pa.  St. 
181. 

10.  Plowing  up  Right  of  Way. — Sears  v.  Hayt, 
37  Conn.  406;  Pope  v.  Devereux,  5  Gray  (Mass.) 
409;  Barker  v.  Clark,  4  N.  H.  380,  17  Am. 
Dec.  428. 

11.  Teaiing  down  Bridge.  —  Wooldridge  v. 
Coughlin,  46  W.  Va.  345. 

12.  Turning  Water  from  Ditch.  —  Authors  v. 
Brvani  2?  Nev.  242;  Wasatch  Irrigation  Co. 
v.  Fukon,  (U  ah  1901)65  Pac  Rep.  205. 

13.  Smith  v.  North  Canyon  Water  Co.,  16 
Utah  194.  See  also  Andries  v.  Detroit,  etc., 
R.  Co.,  105  Mich.  557. 
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different  piece  of  ground.1 

(5)  Notice  in  Writing.  —  In  some  jurisdictions  it  is  held  that  the  owner  of 
the  servient  estate  may  interrupt  the  use  of  the  easement  by  giving  to  the 
party  using  it  notice  in  writing  to  abstain  from  such  use,  or  notice  of  his 
intention  to  contest  the  right.2 

(6)  Unity  of  Ownership  of  Dominant  and  Servient  Estates.  —  Unity  of 
ownership  of  the  dominant  and  servient  estates,  arising  after  the  adverse  use 
has  commenced,  constitutes  a  fatal  interruption;3  but  the  fact  that  a  lessee  of 
the  dominant  estate  is  at  the  same  time  a  lessee  of  the  servient  estate  does 
not  prevent  the  acquirement  of  a  prescriptive  right ;  4  nor  does  the  fact  tha 
the  party  claiming  the  easement  has  been  at  one  time,  during  the  prescriptiv 
period,  the  owner  of  an  undivided  part  of  the  servient  tenement.5  Moreover, 
in  order  to  be  fatal,  the  ownership  of  both  estates  by  the  same  person  must 
be  concurrent  in  point  of  time.0 

(7)  Legal  Disability  of  Owner  of  Servient  Tenement.  —  The  effect  of  a 
legal  disability  on  the  part  of  the  landowner,  arising  after  the  adverse  use  has 
commenced,  is  discussed  in  another  section  of  this  title.7 

(8)  Temporary  or  Accidental  Interruptions. — Temporary  or  accidental 
interruptions,  such  as  interruptions  in  the  use  of  water  occasioned  by  a 
drought,  or  by  the  breaking  of  a  dam,  or  by  repairs  to  waterworks,  are  not 
fatal,  provided  the  use  is  resumed  within  a  reasonable  time.8 

(9)  Interruption  After  Expiration  of  Prescriptive  Period.  —  At  common 
law  an  interruption  occurring  after  the  easement  has  been  used  continuously 
for  the  prescriptive  period  is  not  fatal  unless  it  is  so  long  continued  as  to 
amount  to  an  abandonment  by  nonuser.9  The  English  and  Canadian 
statutes,  however,  provide  that  each  of  the  respective  periods  of  use  pre- 
scribed therein  shall  be  deemed  and  taken  to  be  the  period  next  before  some 
suit  or  action  wherein  the  claim  shall  be  brought  into  question  ;  and  under 
these  statutes  an  interruption  which  occurs  before  the  bringing  of  an  action 


1.  Butt  v.  Napier,  14  Bush  (Ky.)  39. 

2.  Written  Notice  to  Abstain  from  Use. — In 
Wooldridge  v.  Coughlin,  46  W.  Va.  345,  it  was 
held  that  a  written  notice  to  abstain  from  the 
use  of  the  way,  togerher  with  verbal  protests 
and  hostile  acts  by  the  owner  of  the  servient 
tenement,  was  sufficient  to  defeat  the  acquire- 
ment of  a  right  of  way  by  prescription. 

Statutory  Written  Notice.  —  Pierre  v.  Fernald, 
26  Me.  436,  46  Am.  Dec.  573;  Keats  v.  Hugo, 
115  Mass.  204,  15  Am.  Rep.  80. 

3.  Unity  of  Ownership.  —  Baitishill  v.  Reed, 
18  C.  B.  696,  86  E.  C.  L.  696;  Stothart  v.  Hil- 
liard,  19  Ont.  542;  Whiting  v.  Gaylord,  66 
Conn.  337,  50  Am.  St.  Rep.  87;  Manning  v. 
Smith,  6  Conn.  289;  Mansur  v.  Biake,  62  Me. 
38;  Gayetty  v.  Bethune,  14  Mass.  49,  7  Am. 
Dec.  188.  Compare  Ladyman  v.  Grave,  L.  R. 
6  Ch.  763.  And  see  supra,  this  section,  Owner- 
ship of  Servient  Estate  Inconsistent  zvith  Adverse 
Use. 

4.  Franz  v.  Mendonca,  131  Cal.  205. 

5.  Reed  v.  West,  16  Gray  (Mass.)  283. 

6.  Grace  M.  E.  Church  v.  Dobbins,  153  Pa. 
St.  294,  34  Am.  St.  Rep.  706. 

7.  See  infra,  this  title,  Effect  of  Legal  Disa- 
bility of  Owner  of  Servient  Tenement. 

8.  Temporary  or  Accidental  Interruptions  — 
England.  —  Hall  v.  Swift,  4  Bing.  N.  Cas.  381, 
33  E.  C.  L.  382. 

Canada.  ■ — ■  Warren  v.  Van  Norman,  29  Ont. 
84,  affirmed  29  Ont.  508;  McLean  v.  Davis.  11 
N.  Bruns.  266 


Connecticut.  —  Branch  v.  Doane,  17  Conn. 

4C2. 

Georgia.  —  Everedge  v.  Alexander,  75  Ga. 

858. 

Indiana.  —  Ogle  v.  Dill,  55  Ind.  130. 

Maine.  —  Wood  v.  Kelley,  30  Me.  47. 

Mississippi .  —  Alcorn  v.  Sadler,  71  Miss.  634. 

New  Hampshire.  —  Norway  Plains  Co.  v. 
Bradley,  52  N.  H.  86. 

Wisconsin.* — Murray  v.  Scribner,  74  Wis. 
602;  Sabine  v.  Johnson,  35  Wis.  185;  Haag  v. 
Delorme,  30  Wis.  591. 

The  Interruption  of  Public  Travel  Across  a  Rail- 
road Track,  caused  by  the  moving  of  a  large 
number  of  trains,  is  not  such  an  interruption 
as  will  defeat  the  acquisition  of  a  prescriptive 
right  to  a  highway.  Madden  v.  Pennsylvania 
R.  Co.,  11  Ohio  Cir.  Dec.  571. 

9.  Interruption  After  Expiration  of  Period.  — 
Aynsley  v.  Glover,  L.  R.  10  Ch.  283;  Welcome 
v.  Upton,  6  M.  &  W.  536;  Re  Cockburn,  27 
Ont.  450;  Hamilton  v.  White,  5  N.  Y.  9; 
Hinckel  v.  Stevens,  35  N.  Y.  App.  Div.  5,  re- 
versed on  another  point  165  N.  Y.  171 ;  Mad- 
den v.  Pennsylvania  R  Co.  11  Ohio  Cir.  Dec 
571,  21  Ohio  Cir.  Ct.  73;  Johnson  v  Boorman, 
63  Wis.  268.  See  also  Strout  v.  Beny,  7  Mass. 
3S5. 

Prescription  Against  Prescription  —  Where  the 
owner  of  the  servient  estate  obstructs  the  ease- 
ment, adversely  and  continuously,  tor  more 
than  twenty  years,  a  new  grant  will  be  pre- 
sumed in  his  favor  against  the  former  owner 
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is  fatal,  even  though  the  easement  may  have  been  used  continuously  for 
twenty  or  forty  years  before  such  interruption  occurred.1 

(10)  Partial  Interruption.  —  By  the  weight  of  authority  an  interruption  in 
the  use  of  an  easement,  in  order  to  be  fatal,  must  be  of  the  entire  use.* 

(u)  Attempted  Interruptions.  — Abortive  attempts  to  interrupt  the  use  of 
an  easement,  which  do  not  result  in  any  actual  interruption,  and  are  not 
followed  by  an  attempt  to  test  the  right,  are  not  fatal.3 

(12)  Deatli  of  Landowner.  — The  death  of  the  owner  of  the  servient  tene- 
ment during  the  prescriptive  period  does  not  of  itself  cause  an  interruption 
in  the  use  of  an  easement.* 

(13)  Misuse  of  Easement.  —  The  use  of  an  easement  in  an  improper 
manner  may  constitute  a  fatal  interruption.5 

(14)  Interruption  by  Stranger.  —  In  the  United  States  the  rule  seems  to  be 
that  the  interruption,  in  order  to  be  fatal,  must  be  by  the  owner  or  occupant  of 
the  servient  tenement ;  6  but  under  the  English  statute  it  has  been  held  that  the 
interruption  may  be  caused  by  the  act  of  a  stranger.7 

c.  Tacking.  —  It  is  not  always  necessary  to  show  that  the  party  claiming 
the  easement  has  used  the  same  in  person  for  the  entire  prescriptive  period, 
since  user  is  considered  to  be  uninterrupted  in  the  required  sense  if  continued 
from  ancestor  to  heir,  or  from  vendor  to  vendee.8  But  periods  of  use  by 
different  parties  cannot  be  tacked  where  there  is  no  privity  between  such 


of  the  easement.  Louisville,  etc.,  R.  Co.  v. 
Mossman,  go  Tenn.  157. 

1.  Rule  under  English  and  Canadian  Statutes. 
—  Hollins  v.  Verney,  13  Q.  B.  D.  304;  Batter- 
sea  v.  Commissioners  of  Sewers,  (1895)  2  Ch. 
708;  Battishill  v.  Reed,  18  C.  B.  696,  86  E.  C. 
L.  696;  Parker  v.  Mitchell,  3  Per.  &  Dav.  655, 
11  Ad.  &  El.  788.  39  E.  C.  L.  229;  Cooper  v. 
Hubbuck,  9  Jur.  N.  S.  575;  Beytagh  v.  Cassidy, 
16  W.  R.  403;  McKechnie  v.  McKeyes,  10  U.  C. 
Q.  B.  37;  McKay  v.  Bruce,  20  Ont.  709;  Re 
Cockburn,  27  Ont.  450. 

Where  the  Easement  Is  Claimed  by  Immemorial 
Use,  independently  of  the  statute,  an  interrup- 
tion after  the  expiration  of  the  prescriptive 
period  is  not  fatal.  Aynsley  v.  Glover,  L.  R. 
10  Ch.  283. 

2.  Partial  Interruption.  —  Mc  Kenzie  v.  Elliott, 
134  111.  156;  Webster  v.  Lowell,  142  Mass.  324; 
Putnam  v.  Bowker,  11  Cush.  (Mass.)  542.  But 
to  the  contrary  see  Davies  v.  Williams,  16  Q. 
B.  546,  71  E.  C.  L.  546. 

Abandonment  of  Part  of  Ditch  Fatal.  —  Davis 
v.  Herbert,  71  111.  App.  257. 

3.  Attempted  Interruption.  —  Connor  v.  Sulli- 
van, 40  Conn.  26,  16  Am.  Rep.  10;  Wilkins  v. 
Barnes,  I  Ky.  L.  Rep.  328. 

4.  Death  of  Landowner.  —  Arbuckle  v.  Ward, 
29  Vt.  43,  holding  that  where,  after  the  death 
of  the  owner  of  the  servient  tenement,  his 
widow  sold  the  land  on  which  the  easement 
was  located,  reserving  to  herself  the  right  to 
use  such  easement,  such  reservation  did  not 
interrupt  the  running  of  the  prescription  in 
favor  of  another  party  who  had  commenced  to 
use  the  easemertt. 

5.  Misuse  of  Easement.  —  Pollard  v.  Barnes,  2 
Cush.  (Mass.)  191. 

6.  Interruption  by  Stranger.  —  Mclntire  v. 
Talbot,  62  Me.  312. 

7.  Davies  v.  Williams,  16  Q.  B.  546,  71  E.  C. 
L.  546. 

8.  Tacking  Allowed  in  General  —  California.  — 
Gallahei  v.  Montecito  Valley  Water  Co.,  101 
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Cal.  242;  Spargur  v.  Heard,  90  Cal.  221 ;  Kripp 
v.  Curtis,  71  Cal.  62. 

Illinois.  —  Keyser  v.  Mann,  36  111.  App.  596. 

Indiana.  —  Harding  v.  Cowgar,  127  Ind.  245; 
Ogle  v.  Dill,  55  Ind.  130;  Sanxay  v.  Hunger,  42 
Ind.  44;  Terre  Haute,  etc.,  R.  Co.  v.  Zehner, 
15  Ind.  App.  273. 

Kentucky.  — James  v.  Carter,  96  Ky.  378. 

Maine.  —  Cole  v.  Bradbury,  86  Me.  380. 

Massachusetts.  —  Leonard  v.  Leonard,  7  Allen 
(Mass.)  277;  Reed  v.  West,  16  Gray  (Mass.)  283; 
Williams  v.  Nelson,  23  Pick.  (Mass.)  141,  34 
Am.  Dec.  45;  Melvin  v.  Whiting,  13  Pick. 
(Mass.)  184;  Kent  v.  Waite,  10  Pick.  (Mass.) 
138;  Sargent  v.  Ballard,  9  Pick.  (Mass.)  25 1 ; 
Hill  v.  Crosby,  2  Pick.  (Mass.)  466,  13  Am. 
Dec.  448. 

New  Hampshire.  —  Taylor  v.  Blake,  64  N. 
H.  392. 

New  York.  —  Lewis  v.  New  York,  etc.,  R. 
Co.,  162  N.  Y.  202;  Miller  v.  Garlock,  8  Barb. 
(N.  Y.)  153. 

Vermont.  —  Dodge  v.  Stacy,  39  Vt.  558;  Per- 
rin  v.  Garfield,  37  Vt.  304. 

West  Virginia.  —  Lucas  v.  Smithfield,  etc., 
Turnpike  Co.,  36  W  Va.  427. 

If  the  Easement  Is  Appurtenant  to  the  Dominant 
Estate,  it  passes  by  a  conveyance  of  such  estate, 
although  not  specified  in  the  deed,  and  there- 
fore a  purchaser  of  the  dominant  estate  may 
tack  his  use  of  the  easement  to  the  use  of  his 
vendor,  even  though  the  easement  was  not 
mentioned  in  the  deed  of  conveyance.  Ross 
v.  Thompson,  78  Ind.  90.  But  to  the  contrary 
see  Durkee  v.  Jones,  27  Colo.  159. 

Where  the  Easement  Is  in  Gross,  a  vendee  can- 
not tack  his  use  thereof  to  the  use  of  his  vendor 
unless  such  easement  was  mentioned  in  the 
deed  of  conveyance.  Cleaveland  v.  Ware,  98 
Mass.  409. 

Proof  as  to  Use  by  Grantor.  —  Where  there 
is  no  proof  to  show  how  long  the  claimant's 
vendor  used  the  easement,  nor  the  character  or 
manner  of  his  use,  if  any  existed,  the  claim  to 
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parties;1  nor  does  the  rule  which  permits  tacking  as  between  grantor  and 
grantee  apply  where  an  interval  has  elapsed  between  the  periods  of  enjoyment 
by  the  successive  owners  during  which  the  easement  has  not  been  used.* 
Neither  can  periods  of  enjoyment  of  several  different  easements  be  tacked 
together  so  as  to  give  a  prescriptive  right  to  one  of  them.3 

Use  of  an  Easement  by  the  Members  of  a  Voluntary  Association  is  uninterrupted  notwith- 
standing frequent  changes  in  the  membership  of  such  association  by  sale  and 
purchase,  and  will  ripen  into  title  in  favor  of  those  who  are  members  at  the 
expiration  of  the  prescriptive  period.* 

d.  Continuity  as  Regards  Extent  and  Manner  of  Use.  —  It  is  not 
sufficient  to  show  that  the  use  has  been  continuous  in  point  of  time  merely. 
It  must  also  be  shown  that  the  easement  has  been  used  in  substantially  the 
same  manner  and  to  substantially  the  same  extent  during  the  whole  period.5 
But  it  is  generally  held  that  a  change  in  the  manner  of  using  the  easement 
which  does  not  result  in  injury  to  the  owner  of  the  servient  tenement  is  not 
fatal  to  the  acquisition  of  the  right.6  And  while  a  party  who  has  increased 
his  use  of  an  easement  during  the  prescriptive  period  cannot  claim  the  enlarged 
use,7  he  may  acquire  a  right  to  the  less  burdensome  use  if  it  has  been  exercised 
for  the  requisite  time.8 

e.  Continuity  as  to  Locality.  —  As  a  general  rule,  the  easement  must 
be  enjoyed  without  material  change  as  to  its  locality.9  Thus,  a  party  who 
claims  a  right  of  way  by  prescription  must  show  that  the  travel  over  such  way 
has  been  confined  to  a  definite  line  during  the  prescriptive  period.10  But  slight 

the  easement  cannot  be  sustained.    Hall  v. 
Austin,  20  Tex.  Civ.  App.  59. 

1.  Privity  Essential.  —  Morrison  v.  Hays,  19 
Ga.  294;  Bryan  v.  East  St.  Louis,  12  111.  App. 
390;  Benson  v.  Soule,  32  Me.  39;  Holland  v. 
Long,  7  Gray  (Mass.)  486;  Cleaveland  v.  Ware, 
98  Mass.  409;  Smith  v.  Sedalia,  152  Mo.  283; 
Perrin  v.  Garfield,  37  Vt.  304.  And  see  Bliss 
v.  Johnson,  76  Cal.  597. 

2.  Kilburn  v.  Adams,  7  Met.  (Mass.)  33,  39 
Am.  Dec.  754;  McFarlin  v.  Essex  Co.,  10  Cush. 
(Mass.)  304;  Sargent  v.  Ballard,  9  Pick.  (Mass.) 
251;  Campbell  v.  Talbot,  132  Mass.  174. 

3.  Use  of  Different  Easements.  —  Peters  v. 
Little,  95  Ga.  151;  Bryan  v.  East  St.  Louis,  12 
111.  App.  390;  Totel  v.  Bonnefoy,  123  111.  653,  5 
Am.  St.  Rep.  570;  Branch  v.  Doane,  17  Conn. 
402,  18  Conn.  233. 

4.  Bradley's  Fish  Co.  v.  Dudley,  37  Conn. 
136. 

6.  Continuity  as  to  Extent  and  Manner.  —  Eng- 
land. —  Goldsmid  v.  Tunbridge  Wells  Imp. 
Com'rs.  L.  R.  1  Eq.  161. 

Canada.  —  Ellis  v.  Clemens,  21  Ont.  227; 
Van  Egmond  v.  Seaforth,  6  Ont.  599;  Mc- 
Kechnie  v.  McKeyes,  10  U.  C.  Q.  B.  37;  Mitten 
v.  Wright,  N.  Bruns.  Eq.  Rep.  171. 

Maine.  —  Crosby  v.  Bessey,  49  Me.  539. 

Massachusetts.  —  Cotton  v.  Pocasset  Mfg. 
Co..  13  Met.  (Mass.)  429. 

Michigan.  —  Turner  v.  Hart,  71  Mich.  128, 
15  Am.  St.  Rep.  243. 

Minnesota.  —  Matthews  v.  Stillwater  Gas, 
etc.,  Co.,  63  Minn.  493. 

Missouri.  —  Smith  v.  Sedalia,  152  Mo.  283. 

New  Jersey.  —  Pennsylvania  R.  Co.  v. 
Thompson,  45  N.  J.  Eq.  870. 

New  Mexico.  —  Stamm  v.  Albuquerque,  10 
N.  Mex.  491. 

New  York.  —  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252;  Wood- 
worth  v.  Genesee  Paper  Co.,  18  N.  Y.  App. 
Div.  510,  46  N.  Y.  Supp.  99. 


North  Carolina.  —  Emery  v.  Raleigh,  etc., 
R.  Co.,  102  N.  Car.  209,  11  Am.  St.  Rep.  727; 
Porter  v.  Durham,  74  N.  Car.  767. 

Ohio.  —  Buckingham  v.  Smith,  10  Ohio  288. 
Tennessee.  —  Ducktown  Sulphur,  etc.,  Co.  v. 
Barnes,  (Tenn.  1900)  60  S.  W.  Rep.  593. 

No  Prescription  for  Indivisible  Fraction  of  Differ- 
ent Users. —  American  Bank  Note  Co.  v.  New 
York  El.  R.  Co.,  129  N.  Y.  252. 

Not  Necessary  to  Use  Same  Quantity  of  Water 
Each  Year.  —  Jordan  v.  Lang,  22  S.  Car.  159. 

6.  Change  Not  Injurious  to  Landowner.  — 
Stein  v.  Burden,  24  Ala.  130,  60  Am.  Dec.  453; 
Gallaher  v.  Montecito  Valley  Water  Co.,  101 
Cal.  242;  Burris  v.  People's  Ditch  Co.,  104  Cal. 
248;  Shaughnessey  v.  Leary,  162  Mass.  108; 
Schnitzius  v.  Bailey,  48  N.  J.  Eq.  409,  53  N.  J. 
Eq.  235;  Smith  v.  Adams,  6  Paige  (N.  Y.)  435; 
Belknap  v.  Trimble,  3  Paige  (N.  V.)  577; 
Prentice  v.  Geiger,  9  Hun  (N.  Y.)350;  Stephens 
v.  Hockemeyer,  (Brooklyn  City  Ct.  Gen.  T.) 
19  N.  Y.  Supp.  666.  But  compare  Chapel  v. 
Smith,  80  Mich.  100. 

Question  for  Jury.  —  Prentice  v.  Geiger,  9 
Hun  (N.  Y.)  350. 

7.  Enlarged  Use.  —  Prentice  v  Geiger,  74  N. 
Y.  341,  affirming  9  Hun  (N.  Y.)  350;  Boynton 
v.  Longley,  19  Nev.  69,  3  Am.  St.  Rep.  781. 

8.  Shaughnessey  v.  Leary,  162  Mass.  108; 
Alcorn  v.  Sadler,  71  Miss.  634. 

9.  Change  in  Locality  of  Easement.  —  Totel  v. 
Bonnefoy,  123  111.  653,  5  Am.  St.  Rep.  570; 
Baring  v.  Heyward,  2  Spears  L.  (S.  Car.)  553. 

When  Rule  Does  Not  Apply.  —  A  prescriptive 
right  to  flow  lands  may  be  acquired  although 
the  flowing  is  occasioned  in  different  ways  by 
several  dams  owned  by  different  persons. 
Davis  v.  Brigham,  29  Me.  391. 

10.  Right  of  Way— Definite  Line  of  Travel  Es- 
sential—  Arkansas. — Johnson  v.  Lewis,  47 
Ark.  66.  • 

Georgia.  —  Follendore  v.  Thomas,  93  Ga.  300; 
Childers  v.  Holoway,  69  Ga.  758;  Aaron  v. 
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deviations  from  the  original  route  will  not  prevent  the  acquisition  of  a  way,1 
especially  if  such  deviations  were  necessitated  by  the  condition  of  the  ground,2 
or  were  made  to  suit  the  convenience  of  the  landowner;3  nor  can  a  claim  to 
such  an  easement  be  defeated  by  proof  that  persons  other  than  the  claimant 
were  accustomed  to  travel  over  the  land  in  different  routes.4  A  change  in  the 
location  of  a  dam  will  not  prevent  the  acquirement  of  a  prescriptive  right  to 
flow  land,  provided  the  millsite  has  not  been  changed.5 

/.  Burden  of  Proof.  —  The  burden  of  proving  that  the  use  has  been 
continuous  and  uninterrupted  is  upon  the  party  who  claims  the  easement.6 

g.  Question  for  Jury.  — Whether  the  use  has  been  continuous  is  gen- 
erally a  question  for  the  jury.7 

6.  Use  Must  Be  Open  and  Notorious.  —  The  easement  must  be  used  and 
enjoyed  openly,  and  not  secretly  or  by  stealth.8  The  use  must  be  so  notorious 
as  to  afford  notice  to  the  owner  of  the  servient  tenement  that  it  is  adverse.9 

7.  Use  Must  Be  Peaceable.  —  In  order  to  give  title  by  prescription  the  use 
and  enjoyment  must  be  peaceable.    A  contentious  use  is  not  sufficient.10 


Gunnels,  68  Ga.  538;  Short  v.  Walton,  61  Ga. 
28;  Peters  v.  Little,  95  Ga.  151. 

Illinois.  —  Bryan  v.  East  St.  Louis,  12  111. 
App.  390. 

Kentucky.  —  Bowman  v.  Wickliffe,  15  B. 
Mon.  (Ky.)  99. 

Massachusetts.  —  Hoyt  v.  Kennedy,  170 
Mass.  54;  Starkie  v.  Richmond,  155  Mass. 
188;  Jones  v.  Percival,  5  Pick.  (Mass.)  485,  16 
Am.  Dec.  415. 

Missouri.  — Garnett  v.  Slater,  56  Mo.  App. 
207. 

New  Jersey.  —  South  Branch  R.  Co.  v. 
Parker,  41  N.  J.  Eq.  489. 

New  York.  —  Bushey  v.  Santiff,  86  Hun  (N. 
Y.)  384;  Holmes  v.  Seely,  19  Wend.  (N.  Y.) 
507. 

Pennsylvania.  —  Arnold  v.  Cornman,  50  Pa. 
St.  361. 

South  Carolina. — Turnbull  v.  Rivers,  3  Mc- 
Cord  L.  (S.  Car.)  131,  15  Am.  Dec.  622;  Gold- 
ing  v.  Williams,  Dudley  L.  (S.  Car.)  92. 

Vermont. — Clark  v.  Paquette,  66  Vt.  386; 
Plimpton  v.  Converse,  44  Vt.  158. 

Canada.  —  Rogers  v.  Duncan,  18  Can.  Sup. 
Ct.  710. 

1.  Slight  Deviations.  —  Kurtz  v.  Hoke,  172 
Pa.  St.  165. 

2.  Cheney  v.  O'Brien,  69  Cal.  199;  Talbott 
v.  Thorn,  91  Ky.  417;  Warren  v.  Van  Norman, 
29  Ont.  84,  affirmed  29  Ont.  508. 

3.  Leonard  v.  Hart,  (N.  J.  1885)  2  Atl.  Rep. 
36.    Compare  Peters  v.  Little,  95  Ga.  151. 

An  Alteration  of  the  Line  of  a  Way  by  Agree- 
ment of  the  parties  is  not  fatal.  Payne  v. 
Shedden,  I  M.  &  Rob.  382. 

4.  Smith  v.  Lee,  14  Gray  (Mass.)  473,  dis- 
tinguishing Pope  v.  Devereux,  5  Gray  (Mass.) 
409. 

5.  Stackpole  v.  Curtis,  32  Me.  383. 

6.  Burden  of  Proof.  —  Bailey  v.  Appleyard,  8 
Ad.  &  El.  161,  35  E.  C.  L.  365. 

7.  Question  for  Jury.  —  Hollins  v.  Ver- 
ney,  13  Q.  B.  D.  304;  Carr  v.  Foster,  3  Q.  B. 
581,  43  E.  C.  L.  876;  Knock  v.  Knock,  27  Can. 
Sup.  Ct.  664. 

8.  Open  and  Notorious  Use  Essential  —  Eng- 
land. —  Dalton  v.  Angus,  6  App.  Cas.  740; 
Bright  v.  Walker,  I  C.  M.  &  R.  211;  Tickle  v. 
Brown,  4  Ad.  &  EL  369,  31  E.  C.  L.  91;  Beas- 
ley  v.  Clarke,  2  Bing.  N.  Cas.  705,  29  E.  C.  L. 


462;  Eaton  v.  Swansea  Waterworks  Co.,  17  Q. 
B.  267,  79  E.  C.  L.  267;  Lanfranchi  v.  Mac- 
kenzie, L.  R.  4  Eq.  421. 

Canada.  —  Warin  v.  London,  etc.,  Loan,  etc., 
Co.,  7  Ont.  706. 

Arkansas.  — Johnson  v.  Lewis,  (Ark.  1886)  2 
S.  W.  Rep.  329. 

Maryland.  —  Barry  v.  Edlavitch,  84  Md.  95. 
Massachusetts.  —  Hooten    v.    Barnard,  137 
Mass.  36;  Deerfield  v.  Connecticut  River  R. 
Co.,  144  Mass.  325;  Carbrey  v.  Willis,  7  Allen 
(Mass.)  364,  83  Am.  Dec.  688. 

New  Jersey.  —  Carlisle  v.  Cooper,  21  N.J. 
Eq.  576. 

New  York.  —  Knabe  v.  Levelle,  (N.  Y. 
Super.  Ct.  Eq.  T.)  23  N.  Y.  Supp.  818. 

Ohio.  —  Elster  v.  Springfield,  49  Ohio  St.  82. 
Pennsylvania. —  West  Bellevue  v.  Huddle- 
ston,  23  W.  N.  C.  (Pa.)  240.    See  also  Hud- 
dleston  v.  West  Bellevue,  111  Pa.  St.  no. 

Rhode  Island.  —  Olney  v.  Fenner,  2  R.  I.  311, 
57  Am.  Dec.  711. 

And  see  cases  cited  supra,  this  section, 
Character  of  Use  and  Enjoyment —  In  General. 

What  Use  Sufficiently  Open  and  Notorious.  — 
Where  the  right  claimed  was  that  of  inserting 
the  joists  of  a  building  into  the  walls  of 
another  building  on  an  adjoining  lot,  it  was 
held  that  the  use  was  sufficiently  open,  notori- 
ous and  hostile,  since  the  evidence  showed 
thai  an  inspection,  after  the  building  was  com- 
pleted, would  have  shown  that  no  additional 
wall  had  been  erected.  Pearsall  v.  Westcott, 
45  N.  Y.  App  Div.  34. 

9.  Morse  v.  Williams.  62  Me.  445;  Moore  v. 
Moore,  61  Me.  417. 

When  Open  and  Notorious  Use  Not  Essential. 
—  In  Fogarty  v.  Fogarty,  129  Cal.  46,  it  was 
held  that  use  of  an  easement  might  be  adverse 
without  being  open  and  notorious,  and  that  if 
it  was  under  a  claim  of  right,  known  to  the 
adverse  party,  nothing  more  was  required. 

10.  Use  Must  Be  Peaceable. — Dalton  v.  Angus, 
6  App.  Cas.  740;  Hollins  v.  Verney,  13  Q.  B.  D. 
304;  Eaton  v.  Swansea  Waterworks  Co.,  17  Q. 
B.  267,  79  E.  C.  L.  267;  Stillman  v.  White 
Rock  Mfg.  Co.,  3  Woodb.  &  M.  (U.  S.)  551; 
Cave  v.  Crafts,  53  Cal.  135;  Trenton  Water 
Power  Co.  v.  Raff,  36  N.  J.  L.  335;  Lehigh 
Valley  R.  Co.  v.  McFarlan,  30  N.  J.  Eq.  180; 
Rhodes  v.  Whitehead,  27  Tex.  304. 
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8.  Use  Must  Be  with  Acquiescence  and  Knowledge  of  Landowner  —  in  General.  — 

No  title  by  prescription  can  be  acquired  in  an  easement  without  the 
acquiescence  and  knowledge  of  the  owner  of  the  servient  tenement.1 

Presumptions  as  to  Knowledge  and  Acquiescence.  —  In  some  jurisdictions  express 
notice  to  the  landowner  is  required  by  statute;2  but  in  the  absence  of  such 
statutory  provisions,  it  is  generally  held  that  where  the  user  has  been  adverse, 
open,  and  notorious,  and  has  continued  for  a  long  time  under  claim  of  right, 
the  knowledge  and  acquiescence  of  the  owner  of  the  servient  tenement  will  be 
presumed.  If  the  circumstances  are  such  that  the  landowner  ought  to  have 
known  of  the  use,  he  will  be  presumed  to  have  such  knowledge.3  No  such 
presumption  arises,  however,  where  the  owner  of  the  servient  tenement  has 
had  no  choice  but  to  acquiesce,4  or  where  he  has  been  absent,  and  the  servient 
estate  has  been  unoccupied  during  the  prescriptive  period.5 

When  Acquiescence  Does  Not  Confer  Right.  —  Acquiescence  in  the  use  of  an  ease- 
ment during  a  time  when  such  use  inflicts  no  injury  is  not  sufficient  to  give  a 
prescriptive  right  to  use  the  easement  in  such  a  manner  as  to  inflict  injury;6 


The  Fact  that  the  User  Began  in  a  Trespass  Is 
Immaterial  where  ii  has  been  open  and  adverse 
for  twenty  years.  Sibley  v.  Ellis,  n  Giay 
(Mass.)  417. 

1.  Acquiescence  and  Knowledge  by  Landowner 
Essential  —  England. —  Dalton  v.  Angus,  6 
App.  Cas.  740;  Daniel  v.  North,  11  East  372; 
Bright  v.  Walker,  1  C.  M.  &  R.  2x1. 

Canada.  —  Ring  v.  Pugsley,  18  N.  Bruns. 
303.  See  also  Backus  v.  Smith,  5  Ont.  App. 
341- 

Alabama.  — Stewart  v.  White,  128  Ala.  202; 
Steele  v.  Sullivan  70  Ala.  589. 

California.  —  Grigsby  v.  Clear  Lake  Water 
Works  Co.,  40  Cal.  396;  American  Co.  v. 
Bradford,  27  Cal.  360. 

Georgia.  —  Everedge  v.  Alexander,  75  Ga. 
858. 

Illinois.  —  Ballard  v.  Struckman,  123  111. 
636;  Warren  v.  Jacksonville,  15  111.  236,  58 
Am.  Dec.  610. 

Indiana.  —  Mitchell  v.  Parks,  26  Ind.  354. 

Maine.  —  Lockwood  Co.  v.  Lawrence,  77 
Me.  297,  52  Am.  Rep.  763;  Wood  v.  Kelley,  30 
Me.  47. 

Maryland.  —  Barry  v.  Edlavitch,  84  Md.  95. 

Massachusetts.  —  Deerfield  v.  Connecticut 
River  R.  Co.,  144  Mass.  325;  Hannefin  v. 
Blake,  102  Mass.  297;  Carbrey  v.  Willis,  7 
Allen  (Mass.)  364.  83  Am.  Dec.  688. 

Missouri.  —  House  v.  Montgomery,  ig  Mo. 
App.  170. 

New  Hampshire.  —  Wallace  v.  Fletcher,  30 
N.  H.  434- 

New  Jersey.  —  Bowne  v.  Deacon,  32  N.  J. 
Eq.  459;  Lehigh  Valley  R.  Co.  v.  McFarlan, 
30  N.  J.  Eq.  180. 

New  York.  —  Treadwell  v.  Inslee,  120  N.  Y. 
458;  Adams  v.  Van  Alstyne,  25  N.  Y.  232; 
Miller  v.  Garlock,  8  Barb.  (N.  Y.)  153. 

Pennsylvania.  —  Workman  v.  Curran,  89  Pa. 
St.  226;  McDonald  v.  Bromley,  6  Phila.  (Pa.) 
302,  24  Leg.  Int.  (Pa.)  157. 

South  Carolina.  — Turnbull  v.  Rivers,  3  Mc- 
Cord  L.  (S.  Car.)  131,  15  Am.  Dec.  622. 

West  Virginia.  —  Wooldridge  v.  Coughlin. 
46  W.  Va.  345. 

And  see  the  cases  cited  supra,  this  section, 
Character  of  Use  and  Enjoyment —  In  General. 

Mere  Knowledge  Is  Not  Sufficient.  Acquies- 
cence by    the  landowner  is  also  necessary. 


Bathgate  v.  Irvine,  126  Cal.  135,  77  Am.  Si. 
Rep.  158;  Allen  v.  Michel,  38  111.  App.  313. 

Law  of  Scotland.  —  Under  the  Scotch  law  the 
acts  of  possession  relied  upon  must  be  of  such 
a  character,  or  done  under  such  circumstances, 
as  to  indicate  unequivocally  to  the  owner  of 
the  servient  tenement  the  fact  that  a  right  is 
asserted,  and  the  nature  of  the  right.  M'ln- 
roy  v.  Alhole,  (1891)  A.  C.  629. 

Acquiescence  Shown  by  Failure  to  Interrupt 
Use.  —  Tracy  v.  Atherton,  36  Vt.  503.  And  to 
the  same  effect  see  Wooldridge  v.  Coughlin, 
46  W.  Va.  345. 

2.  Express  Notice  Required  by  Statute.  —  Fol- 
lendore  v.  Thomas,  93  Ga.  300;  Herndon  v. 
Strickland,  86  Ga.  323;  Collier  v.  Farr,  81  Ga. 
749;  VVoolbright  v.  Cureton,  76  Ga.  107;  Pres- 
ton v.  Hull,  77  Iowa  309. 

3.  Knowledge  and  Acquiescence  Presumed.  — 
Wells  v.  Northern  R.  Co.,  14  Ont.  594;  School 
Dist.  No.  8  v.  Lynch,  33  Conn.  334;  Sherwood 
v.  Burr,  4  Day  (Conn.)  248,  4  Am.  Dec.  211; 
Warren  v.  Jacksonville,  15  111.  236,  58  Am. 
Dec.  610;  O'Brien  v.  Goodrich,  177  Mass.  32; 
Deerfield  v.  Connecticut  River  R.  Co.,  144 
Mass.  325;  Ward  v.  Warren,  82  N.  Y.  265, 
affirming  15  Hun  (N.  Y.)  600;  Bushey  v.  San- 
tiff,  86  Hun  (N.  Y.)  384;  Reimer  v.  Stuber,  20 
Pa.  St.  458,  59  Am.  Dec.  744;  Arbuckle  v. 
Ward,  29  Vt.  43;  Perrin  v.  Garfield,  37  Vt.  304. 

In  the  Case  of  an  Invisible  Underground  Drain 
the  use  will  not  be  considered  adverse  until  it 
is  brought  to  the  notice  of  the  owner  of  the 
servient  tenement.  Munsion  v.  Reid,  46  Hun 
(N.  Y.)  399;  Treadwell  v.  Inslee,  120  N.  Y.  458. 

The  Use  of  a  Way  During  the  Occupation  of  the 
Servient  Tenement  by  Tenants  does  not  bind  the 
landlord  unless  he  was  aware  of  it;  but  if  such 
use  is  continued  for  a  great  length  of  time  it 
may  be  presumed  that  he  had  knowledge 
thereof.  Davies  v.  Stephens,  7  C.  &  P.  570,  32 
E.  C.  L.  634.  And  see  Daniel  v.  North,  11 
East  372. 

4.  Jessup  v.  Loucks,  55  Pa.  St.  350,  holding 
that  no  prescriptive  right  accrued  where  prop- 
erty was  taken  for  public  use  by  authority  of 
the  state. 

6.  McKay  v.  Bruce,  20  Ont.  709,  citing 
Daniel  v.  North,  11  East  372;  Bright  :•.  Walker, 
1  C.  M.  &  R.  211. 

6.  Van  Egmond  v.  Seaforth,  6  Ont.  599; 
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nor  can  a  prescriptive  right  be  acquired  where  the  use  of  the  easement  is 
physically  incapable  of  prevention.1 

Legal  Disability  to  Acquiesce.  —  If  by  reason  of  insanity  or  other  disability  the 
owner  of  the  land  is  incapable  of  acquiescing,  no  easement  can  be  acquired.2 

Knowledge  by  an  Agent  of  the  Owner  of  the  Servient  Tenement  is  attributable  to  his 
principal.3 

Evidence.  — The  testimony  of  a  former  owner  of  the  servient  tenement  to  the 
effect  that  during  his  ownership  he  never  knew  of  the  existence  of  the  ease- 
ment claimed  is  admissible  to  prevent  the  establishment  of  the  right.4 

VI.  Effect  of  Legal  Disability  of  Owner  of  Servient  Tenement  — 
1.  Disability  to  Resist  Enjoyment  of  Easement — a.  In  General. — The  use 
must  be  adverse  to  some  one  in  existence  capable  of  asserting  title  against  the 
user.  Thus,  if  by  reason  of  some  legal  disability  the  owner  of  the  servient 
tenement  is  incapable  of  asserting  his  rights,  no  title  can  be  acquired  against  him 
by  prescription.5  Accordingly,  no  presumption  of  a  grant  arises  by  adverse 
use  against  an  infant,6  an  insane  person,7  or  a  married  woman.8 

b.  Where  Land  Is  Held  in  Trust.  —  As  a  trustee  is  able  in  law  to 
resist  the  use  of  the  trust  property  by  a  third  person,  it  follows  that  an  ease- 
ment over  lands  held  in  trust  may  be  acquired  by  prescription  as  against  both 
the  trustee  and  the  cestui  que  trust? 

c.  Private  Way  over  Land  Used  as  Highway.  —  As  the  owner  of 
land  over  which  a  public  highway  runs  cannot  prevent  the  use  of  such  high- 
way by  the  public,  it  follows  that  a  private  right  of  way  cannot  be  acquired 
by  prescription  over  land  used  as  a  highway,  as  against  the  owner  of  the  fee ; 10 
but  after  the  highway  has  been  discontinued  or  abandoned,  such  private  right 
of  way  may  be  acquired  by  use  for  the  prescriptive  period.11 

2.  Disability  to  Grant.  —  As  prescription  is  based  on  the  presumption  of  a 
grant,  it  follows  that  no  prescriptive  rights  can  be  acquired  as  against  a  party 
who  is  legally  incapable  of  making  a  grant.13 

Gray  v.  Bartlett,  20  Pick.  (Mass.)  186,  32  Am.  App.  427;  Reimer  v.  Stuber,  20  Pa.  St.  458,  59 
Dec.  208.  Am.  Dec.  744. 

1.  Hollins  v.  Verney,  13  Q.  B.  D.  304;  Webb  In  Connecticut,  where  the  servient  estate  is 
v.  Bird,  10  C.  B  N.  S.  268,  100  E.  C.  L.  268;  owned  by  a  married  woman  at  the  time  when 
Sturges  v.  Bridgman,  11  Ch.  D.  852.  the  use  of  the  easement  commences,  such 

2.  Legal  Disability.  —  Deerfield  v.  Connecti-  easement  may  nevertheless  be  acquired  by 
cut  River  R.  Co.,  144  Mass.  325.  And  see  prescription  by  five  years'  use  and  occupation 
infra,  this  title,  Effect  of  Legal  Disability  of  after  the  death  of  the  husband  and  while  the 
Owner  of  Servient  Tenement.  premises  are  owned  by  parties  sui  juris,  in 

3.  Knowledge  of  Agent.  —  Ward  v.  Warren,  connection  with  prior  use,  if  the  whole  time  is 
82  N.  Y.  265,  in  which  case  it  was  held  that  more  than  fifleen  years.  Coe  v.  Wolcottville 
this  rule  applied  even  though  the  agent  was  a      Mfg.  Co.,  35  Conn.  176. 

cotenant  of  the  principal.  9.  Land  Held  in  Trust.  —  Patchett  v.  Pacific 

4.  Evidence. —  Hannefin  v.  Blake,  102  Mass.  Coast  R.  Co.,  100  Cal.  505;  Prudden  v.  Linds- 
297.  ley,  29  N.  J.  Eq.  615. 

5.  Under  Legal  Disabilities.  —  Fankboner  v.  As  the  Crown  Is  Not  Named  in  Section  3  of  the 
Corder.  127  Ind.  164;  Ferrell  v.  Ferrell,  1  Baxt.  Prescription  Act,  it  follows  that  where  land  has 
(Tenn  )  329;  Austin  v.  Hall,  93  Tex.  591 ;  Mud  been  held  upon  trust  for  the  crown  from  a  date 
Creek  Irrigation,  etc.,  Co.  v.  Vivian,  74  Tex.  prior  to  such  act,  no  .prescriptive  right  to  light 
170;  Pentland  v.  Keep,  41  Wis.  490.  And  see  and  air  over  such  land  can  have  been  acquired 
Symons  v.  Seaker,  15  Q.  B.  D.  629,  as  to  the  against  the  crown  during  iis  beneficial  owner- 
English  Prescription  Act.  ship.    Perry  v.  Eames,  (1891)  1  Ch.  658. 

6.  Infants. —  Melvin  v.  Whiting.  13  Pick.  10.  Land  Used  as  Highway. — Black  v.  O'Hara, 
(Mass.)  184;  Reimer  v.  Stuber,  20  Pa.  St.  458,  54  Conn.  19;  Webster  v.  Lowell,  142  Mass.  324; 
59  Am.  Dec.  744;  Lamb  v.  Crosland,  4  Rich.  Wheeler  v.  Clark,  58  N.  Y.  267;  Whaley  v. 
L.  (S.  Car.)  536.  Stevens,  27  S.  Car.  549. 

Otherwise  where  the  infant's  property  is  in  Individuals  acquire  no  right  of  possession 
the  hands  of  a  trustee.  See  infra,  this  sub-  adverse  to  the  owner  of  the  soil  by  long  use  of 
section,  Where  Land  Is  Held  in  Trust.  that  part  of  a  public  road  which  is  not  occupied 

7.  Insane  Persons. —  Deerfield  v.  Connecticut  as  a  traveled  path.  Parker  v.  Framingham,  8 
River  R.  Co.,  144  Mass.  325;  Edson  v.  Munsell,      Met.  (Mass.)  260. 

10  Allen  (Mass  )  557.    And  see   Mebane  v.         11.  Lansing  v.  Wisivall,  5  Den.  (N.  Y.)  213. 
Patrick,  i  Jones  L.  (46  N.  Car.)  23;  Pentland         Legal  Discontinuance  Not  Necessary.  —  Cady 
v.  Keep,  41  Wis.  490.  v.  Fitzsimmons,  50  Conn.  214. 

8.  Married  Women.  —  State  v.  Macy,  72  Mo.        12.  Person  Unable  to  Grant.  —  Stothart  v.  Hil- 
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3.  Where  Servient  Estate  Is  in  Possession  of  Tenant.  —  It  is  generally  held 
that  prescription  does  not  run  against  a  remainderman  or  reversioner  while 
the  servient  estate  is  in  possession  of  a  tenant  for  life  or  years,  some  of  the 
decisions  to  this  effect  being  based  on  the  ground  that  the  reversioner  cannot 
interfere  with  the  use  of  the  easement  during  the  tenancy,  and  others  on  the 
ground  that  the  tenant  is  legally  incapable  of  granting  an  easement  affecting 
the  reversioner.1  As  against  the  tenant,  however,  it  seems  that  an  easement 
may  be  gained  to  last  during  the  continuance  of  his  estate.2  A  tenancy  from 
year  to  year  does  not  prevent  the  acquisition  of  an  easement  by  prescription,3 
and  in  New  York  it  has  been  held  that  a  right  of  way  may  be  so  acquired 
notwithstanding  the  fact  that  the  servient  estate  has  been  in  the  possession  of 
tenants  under  short  leases.4 

4.  Disability  Arising  After  Adverse  Use  Has  Begun.  —  The  authorities  differ 
as  to  the  effect  of  a  disability  arising  after  the  adverse  use  has  begun.  In 
some  jurisdictions  it  is  held  that  where  such  subsequent  disability  arises, 
the  period  thereof  must  be  deducted  from  the  prescriptive  period  ;  5  while 
in  others  it  is  held  that  disabilities  arising  after  the  adverse  use  has  begun 
are  not  to  be  regarded.0  In  Pennsylvania  it  has  been  held  that  a  second 
disability  added  to  one  which  existed  when  the  adverse  enjoyment  first  began 
will  be  disregarded.7 

5.  Burden  of  Proving  Disability. — The  burden  of  proving  disability  rests 
upon  the  person  who  alleges  it.8 

VII.  Prescriptive  Period  —  1.  In  General.  —  As  already  stated,  the  ancient 
doctrine  of  prescription  required  a  use  from  time  immemorial;9  but  in  most 
jurisdictions  the  prescriptive  period  is  now  the  same  as  the  local  period  of 

Hard,  io  Can.  L.  T.  294;  Sapp  v.  Northern 
Cent.  R.  Co.,  51  Md.  115;  Watkins  v.  Peck,  13 
N.  H.  360. 

Easement  over  Mortgaged  Premises.  —  Murphy 
v.  Welch.  128  Mass.  489. 

Exception  to  Rule. —  In  England  it  has  been 
held  that  an  easement  may  be  acquired  by 
prescription  against  a  statutory  company,  not 
capable  of  granting  it,  where  the  enjoyment 
of  such  easement  commences  prior  to  the  own- 
ership by  the  company,  such  enjoyment  imply- 
ing a  grant  not  later  than  its  commencement. 
Jordeson  v.  Sutton,  etc.,  Gas  Co.,  (1898)  2  Ch. 
614,  67  L.J.  Ch.  666,  affirmed  68  L.  J.  Ch.  457. 
And  see  Lemaitre  v.  Davis,  19  Ch.  D.  281, 
holding  that  an  easement  might  be  acquired, 
under  the  Prescription  Act,  against  an  ecclesi- 
astical corporation  which  was  restrained  from 
alienation  of  its  property. 

1.  Servient  Estate  Held  by  Tenant.  —  Wood  v. 
Veal,  5  B.  &  Aid.  454,  7  E.  C.  L.  158;  Barker 
v.  Richardson,  4  B.  &  Aid.  579,  6  E.  C.  L.  609; 
Daniel  v.  North,  11  East  372;  Ring*/.  Pugsley, 
18  N.  Bruns.  303;  Stoihart  v.  Hilliard,  19  Ont. 
542;  Hunt  v.  Hespeler,  6  U.  C.  C.  P.  269; 
Cunningham  v.  Dorsey,  3  W.  Va.  293;  Pent- 
land  v.  Keep,  41  Wis.  490.  Compare  Ladyman 
v.  Grave,  L  R.  6  Ch.  763. 

Silence  of  Tenant  Not  Evidence  Against  Re- 
mainderman.—  McGregor  v.  Wait,  10  Gray 
(Mass.)  72,  69  Am.  Dec.  305. 

The  English  Prescription  Act  provides  that 
where  the  land  over  which  the  way  is  claimed 
has  been  held  under  a  term  for  life,  or  years 
exceeding  three,  the  enjoyment  during  the 
continuance  of  such  term  is  to  be  excluded 
from  the  computation  of  the  period  of  forty 
years'  enjoyment,  in  case  the  claim  is  resisted, 
within  three  years  next  after  the  expiration  of 
the  term,  by  any  person  entitled  to  any  rever- 


sion expectant  on  the  determination  thereof. 
Symons  v.  Leaker,  15  Q.  B.  D.  629;  Palk  v. 
Shinner,  18  Q.  B.  568,  83  E.  C.  L.  568;  Laird 
v.  Briggs,  16  Ch.  D.  440,  19  Ch.  D.  22. 

2.  As  Against  Tenant.  —  Wallace  v.  Fletcher, 
30  N.  H.  434;  Robson  v.  Edwards,  (1893)  2 
Ch.  146;  Fahey  v.  Dwyer,  4  L.  R.  Ir.  271;  Beg- 
gan  v.  M'Donald,  2  L.  R.  lr.  560.  But  to  the 
contrary  see  Bright  v.  Walker,  1  C,  M.  &  R. 
an;  Wheaton  v.  Maple,  (1893)  3  Ch.  48. 

3.  Reimer  v.  Stuber,  20  Pa.  St.  462,  59  Am. 
Dec.  744. 

4.  Ward  v.  Warren,  82  N.  Y.  265,  affirming 
15  Hun  (N.  Y.)  600. 

5.  Disability  After  Adverse  Use  Begun.  — 
Thorpe  v.  Corwin,  20  N.  J.  L.  311;  Lamb  v. 
Crosland,  4  Rich.  L.  (S.  Car.)  536.  And  see 
the  title  Limitation  of  Actions,  vol.  19,  pp. 
224,  225,  228  et  sea. 

6.  Ballard  v.  Demmon,  156  Mass.  449;  Mel- 
vin  v.  Whiting,  13  Pick.  (Mass.)  184;  State  v. 
Macy,  72  Mo.  App.  427;  Wallace  v.  Fletcher, 
30  N.  H.  434;  Mebane  v.  Patrick,  I  Jones  L. 
(46  N.  Car.)  23;  Tracy  v.  Atherton,  36  Vt.  503; 
Stothart  v.  Hilliard,  19  Ont.  542. 

7.  Schenley  v.  Com.,  36  Pa.  St.  29,  78  Am. 
Dec.  359;  Reimer  v.  Stuber,  20  Pa.  St.  458,  59 
Am.  Dec.  744. 

8.  Burden  of  Proof.  —  Fankboner  v.  Corder, 
127  Ind.  164;  Davidson  v.  Nicholson,  59  Ind. 
411;  Palmer  v.  Wright,  58  Ind.  4S6. 

Contra  —  Burden  on  Party  Who  Claims  Ease- 
ment.—  Austin  v.  Hall,  93  Tex.  591;  Saunders 
v.  Simpson,  97  Tenn.  382. 

9.  Immemorial  Enjoyment.  —  Harkness  v. 
Woodmansee,  7  Utah  227;  Wooldridge  v. 
Coughlin,  46  W.  Va.  345.  And  see  supra,  this 
title.  Definition  and  General  Principles. 

Present  State  of  Law  Regarding  Technical 
Prescription.  —  An  ancient  technical  prescrip- 
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limitation  for  quieting  titles  to  land,1  although  in  one  or  two  of  the  states 
use  for  a  longer  period  is  required.*  A  number  of  cases  bearing  on  the  length 
of  the  prescriptive  period  in  various  jurisdictions  have  been  collected  in  the 
notes;3  but  as  the  law  in  this  regard  is  entirely  statutory,  the  practitioner 
will,  of  course,  find  it  necessary  to  consult  the  local  statute  in  each  instance. 


tion  cannot  exist  in  New  Jersey,  Allen  v.  Ste- 
vens, 29  N.  J.  L.  509,  nor  in  Canada,  Ring  v. 
Pugsley,  18  N.  Bruns.  303. 

But  in  Kentucky  it  is  held  that  an  uninter- 
rupted user  for  fifty  years,  or  any  long  period 
of  time,  raises  a  conclusive  presumption  of  a 
grant  analogous  to  the  ancient  prescription. 
Benedict  v.  Johnson,  (Ky.  1897)  42  S.  W.  Rep. 
335- 

In  several  of  the  earlier  decisions  in  Massa- 
chusetts it  was  held  that  a  plea  of  enjoyment 
from  time  immemorial  was  supported  by  proof 
of  enjoyment  for  sixty  or  forty  years.  Odiorne 
v.  Wade,  5  Pick.  (Mass.)  421;  Reed  v.  North- 
field,  13  Pick.  (Mass.)  94,  23  Am.  Dec.  662; 
Melvin  v.  Whiting,  10  Pick.  (Mass.)  295,  20 
Am.  Dec.  524;  Kent  v.  Waite,  10  Pick.  (Mass.) 
142;  Coolidge  v.  Learned,  8  Pick.  (Mass.)  504. 
For  the  present  rule  in  that  state  see  the  notes 
immediately  following. 

1.  Period  Same  as  That  of  Limitation  in  Real 
Actions — Connecticut. —  Turner  v.  Hebron,  61 
Conn.  188. 

Massachusetts.  —  Coolidge  v.  Learned,  8 
Pick.  (Mass.)  504;  Hunt  v.  Hunt,  3  Met. 
(Mass.)  185. 

Minnesota.  —  Mueller  v.  Fruen,  36  Minn.  273. 

Missouri.  —  State  v.  Walters,  69  Mo.  463; 
State  v.  Macy,  72  Mo.  App.  427. 

Nebraska.  — Engle  v.  Hunt,  50  Neb.  358. 

New  Hampshire.  —  Wallace  v.  Fletcher,  30 
N.  H.  434- 

New  Jersey.  —  Carlisle  v.  Cooper,  19  N.  J. 
Eq.  256. 

New  York.  —  Lewis  v.  New  York,  etc.,  R. 
Co.,  162  N.  Y.  202;  Hammond  v.  Zehner,  23 
Barb.  (N.  Y.)  473;  Corning  v.  Gould,  16  Wend. 
IN.  Y.)  531. 

Utah.  —  Harkness  v.  Woodmansee,  7  Utah 
227. 

Vermont. — Tracy  v.  Atherton,  36  Vt.  503; 
Ripley  v.  Yale,  19  Vt.  161 ;  Shumway  v.  Simons, 
1  Vt.  53. 

West  Virginia.  — Wooldridge  v.  Coughlin, 
46  W.  Va.  345. 

Wisconsin.  —  Scheuber  v.  Held,  47  Wis.  340. 

2.  In  Tennessee  seven  years  is  the  statute  of 
limitations  as  to  real  property,  but  it  has  been 
held  that  twenty  years'  enjoyment  is  necessary 
to  raise  the  presumption  of  a  grant  of  an  ease- 
ment. Louisville,  etc.,  R.  Co.  v.  Hays,  11  Lea 
(Tenn.)  382,  47  Am.  Rep.  291.  And  see  Ferrell 
v.  Ferrell,  1  Baxt.  (Tenn.)  329;  Bloomstein  v. 
Clees,  3  Tenn.  Ch.  434;  Monaghan  v.  Memphis 
Fair,  etc.,  Co.,  95  Tenn.  108. 

In  Utah  it  has  been  held  that  where  the  facts 
attending  the  use  and  enjoyment  of  an  ease- 
ment are  not  such  as  the  statute  of  limitations 
requires  in  regard  to  the  adverse  possession  of 
land,  a  prescriptive  right  to  the  easement  can- 
not arise  by  analogy  to  such  statute  from  an 
enjoymeni  of  seven  years,  but  the  use  must 
continue  for  twenty  years.  Funk  v.  Anderson, 
22  Utah  238;  Harkness  v.  Woodmansee,  7 
Utah  227.    But  see  Center  Creek  Water,  etc., 


Co.  v.  Lindsay,  21  Utah  192,  holding  that  seven 
years'  use  is  sufficient. 

3.  Five  Years.  —  Gallaher  v.  Montecito  Val- 
ley Water  Co.,  101  Cal.  242;  Alta  Land,  etc., 
Co.  v.  Hancock,  85  Cal.  219,  20  Am.  St.  Rep. 
217;  Kripp  v.  Curtis,  71  Cal.  62;  Boynton  v. 
Longley,  19  Nev.  69,  3  Am.  St.  Rep.  781. 

Seven  Years.  —  Everedge  v.  Alexander,  75 
Ga.  858;  House  v.  Palmer,  9  Ga.  497;  Har- 
rison v.  Young,  9  Ga.  359;  Williams  v.  Turner, 
7  Ga.  348.  But  see  Ellington  v.  Bennett,  59 
Ga.  286. 

Ten  Years  —  Alabama.  —  Crabtree  v.  Baker, 
75  Ala.  91,  51  Am.  Rep.  424;  Nininger  v.  Nor- 
wood, 72  Ala.  277,  47  Am.  Rep.  412;  Stein  v. 
Burden,  24  Ala.  130,  60  Am.  Dec.  453. 

Louisiana.  —  Levet  v.  Lapeyrollerie,  39  La. 
Ann.  210;  Thompson  v.  Meyers,  34  La.  Ann. 
615;  Kennedy  v.  McCollam,  34  La.  Ann.  568; 
Guesnard  v.  Bird,  33  La.  Ann.  796;  Delahous- 
saye  v.  Judice,  13  La.  Ann.  587,  71  Am.  Dec. 
521;  New  Orleans,  etc.,  R.  Co.  v.  Carrollton,  3 
La.  Ann.  282. 

Mississippi.  —  Bonelli  v.  Blakemore.  66  Miss. 
136,  14  Am.  St.  Rep.  550. 

Missouri.  —  Smith  v.  Sedalia,  152  Mo.  283. 

Texas.  —  Haas  v.  Choussard,  [7  Tex.  588. 

Wisconsin. — Johnson  v.  Boorman,  63  Wis. 
268;  Cobb  v.  Smith,  38  Wis.  21;  Janssen  v. 
Lammers,  29  Wis.  88;  Ruehl  v.  Voight,  28  Wis. 
153.  Compare  Arimond  v.  Green  Bay,  etc., 
Canal  Co.,  31  Wis.  316. 

Fifteen  Years  —  Connecticut.  —  Botsford  v. 
Wallace,  69  Conn.  263;  Legg  v.  Horn,  45 
Conn.  409;  Tucker  v.  Jewett,  11  Conn.  318; 
Sherwood  v.  Burr,  4  Day  (Conn.)  250,  4  Am. 
Dec.  211. 

Kentucky.  —  Bright  v.  Dunn,  (Ky.  1891)  15 
S.  W.  Rep.  779;  Ray  v.  Sweeney,  14  Bush 
(Ky.)  1.  29  Am.  Rep.  388. 

Michigan.  —  Turner  v.  Hart,  71  Mich.  128, 
15  Am.  St.  Rep.  243;  Winchell  v.  Clark,  68 
Mich.  64. 

Vermont.  —  Perrin  v.  Garfield,  37  Vt.  304; 
Norton  v.  Volentine,  14  Vt.  239,  39  Am.  Dec. 
220;  Rogers  v.  Page,  Brayt.  (Vt.)  169;  Ford  v. 
Whitlock,  27  Vt.  265. 

Twenty  Years  —  Illinois.  —  Vail  v.  Mix,  74 
111.  127;  Keyser  v.  Mann,  36  111.  App.  596; 
Ribordy  v.  Pellachoud,  28  111.  App.  303. 

Maine.  —  Cole  v.  Bradbury,  86  Me.  380; 
Underwood  v.  North  Wayne  Scythe  Co.,  41 
Me.  291;  Wood  v.  Kelley,  30  Me.  47. 

Massachusetts.  —  Bolivar  Mfg.  Co.  v.  Nepon- 
set  Mfg.  Co.,  16  Pick.  (Mass.)  241;  Melvin  v. 
Whiting,  13  Pick.  (Mass.)  184;  Sargent  v. 
Ballard,  9  Pick.  (Mass.)  251;  Com.  v.  New- 
bury, 2  Pick.  (Mass.)  60;  Cotton  v.  Pocasset 
Mfg.  Co.,  13  Met.  (Mass.)  429;  Brattle  Square 
Church  v.  Bullard,  2  Met.  (Mass.)  363;  Luther 
v.  Winnisimmet  Co.,  9  Cush.  (Mass.)  171 ; 
Lawrence  v.  Fairhaven,  5  Gray  (Mass.)  no; 
Leonard  v.  Leonard,  7  Allen  (Mass.)  277. 

New  Hampshire.  —  Taylor  v.  Blake,  64  N. 
H.  392;  Norway  Plains  Co.  v.  Bradley,  52  N. 
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Exceptions  in  Statute  of  Limitations.  —  The  analogy  of  the  statute  of  limitations 

is  also  followed  as  to  the  exceptions  prescribed  therein.1 

Prescription  Against  the  State.  —  In  New  York  a  longer  period  of  use  is  required 
to  give  a  prescriptive  title  against  the  state  than  in  other  cases;2  but  in 
Massachusetts  no  such  distinction  is  made.3 

2.  Effect  of  User  for  Less  than  Prescriptive  Period.  —  In  one  or  two  cases  it 
has  been  held  that,  in  connection  with  other  evidence,  the  adverse  use  of  an 
easement  for  less  than  the  prescriptive  period  may  justify  the  presumption  of 
a  grant;4  but  it  seems  that  this  is  contrary  to  the  weight  of  authority.5 

3.  Conflict  of  Laws.  —  In  the  case  of  conflict  of  laws  the  length  of  the  pre- 
scriptive period  is  determined  by  the  law  of  the  state  in  which  the  action  is 
brought.0 

4.  When  Period  Begins  to  Run.  —  As  a  general  rule  the  prescriptive  period 
begins  to  run  when  the  owner  of  the  servient  tenement  first  suffers  actual 
injury,  and  not  when  the  acts  are  performed  which  finally  result  in  injury.7 

5.  Alteration  of  Period  Pending  Acquirement  of  Right.  —  The  legislature  may 
alter  the  prescriptive  period  by  either  lengthening  or  shortening  it,  subject  to 
the  condition  that  the  owner  of  the  servient  tenement  be  given  a  reasonable 
time  in  which  to  assert  his  rights.8 

VIII.  Extent  and  Validity  of  Rights  Acquired  by  Prescription  — 
1.  Extent  of  Rights  —  a.  In  General. — The  extent  of  a  right  acquired  by 


H.  86;  Bullen  v.  Runnels,  2  N.  H.  255,  9  Am. 
Dec.  55. 

New  Jersey.  —  Delaware,  etc.,  Canal  Co.  v. 
Lee,  22  N.  J.  L.  243;  Delaware,  etc.,  Canal 
Co.  v.  Wright,  21  N.  J.  L.  469;  Heiser  v. 
Martin,  9  N.  J.  L.  J.  277;  Campbell  v.  Smith, 
8  N.  J.  L.  T40,  14  Am.  Dec.  400. 

New  York.  — Campbell  v.  Seaman,  63  N.  Y. 
568,  20  Am.  Rep.  567;  Haight  v.  Price,  21  N. 
Y.  241;  Miller  v.  Garlock,  8  Barb.  (N.  Y.)  153. 

North  Carolina.  —  Knight  v.  Albemarle,  etc., 
R.  Co.,  in  N.  Car.  80;  Benbow  v.  Robbing, 
71  N.  Car.  338;  Griffith  v.  Foster,  8  Jones  L. 
(53  N.  Car.)  337. 

South  Carolina.  —  Hutto  v.  Tindall,  6  Rich. 
L.  (S.  Car.)  396;  Lamb  v.  Crosland,  4  Rich.  L. 
(S.  Car.)  536;  State  v.  Gregg,  2  Hill  L.  (S.  Car.) 
387- 

Virginia.  —  Coalter  v.  Hunter,  4  Rand. 
(Va.)  58. 

Twenty-one  Years.  —  Vanduzen  v.  Schraffen- 
berger,  2  Ohio  Dec.  470,  7  Ohio  N.  P.  294; 
Wheatley  v.  Chrisman  24  Pa.  St.  298,  64  Am. 
Dec.  657;  Strickler  v.  Todd,  10  S.  &  R.  (Pa.) 
63  13  Am.  Dec.  649;  Beidelman  v.  Foulk,  5 
Watts  (Pa.)  308;  Crawford  v.  Neff,  3  Grant 
Cas.  (Pa.)  175;  Warren  v.  Hunter,  1  Phila. 
(Pa.)  414,  10  Leg.  Int  (Pa.)  2. 

1.  Exceptions  in  Statute  of  Limitations  Applica- 
ble.—  Wallace  v.  Fletcher,  30  N.  H.  434:  Car- 
lisle v.  Cooper,  19  N.  J.  Eq.  256. 

In  North  Carolina  it  has  been  held  that 
under  a  statute  which  provided  that  the  time 
between  Mav  20,  1861,  and  January  r,  1870, 
should  not  be  counted  so  as  to  bar  actions  or 
suits,  such  time  could  not  bs  estimated  for  the 
purpose  of  establishing  a  right  by  prescrip- 
tion.   Benbow  v.  Robbins.  71  N.  Car.  338. 

But  in  Tennessee  a  similar  provision  of  the 
statute  of  limitations  was  held  not  to  apply 
to  a  claim  to  an  easement  by  twenty  years' 
use.  Jackson  v.  Cody,  (Tenn.  Ch.  1901)  63  S. 
W.  Rep.  302. 

2.  Prescription  Against  State.  —  Matter  of  State 


Reservation,  37  Hun  (N.  Y.)  537;  People  v. 
Page.  39  N.  Y.  App.  Div.  110. 

3.  Twenty  Years  Sufficient  in  Massachusetts.  — 

Nichols  v.  Boston,  98  Mass.  39,  93  Am.  Dec. 
132. 

4.  Presumption  from  Less  Than  Twenty  Years' 
Use.  —  Gilman  v.  Tilton,  5  N.  H.  231;  Hazard 
v.  Robinson,  3  Mason  \\J .  S.)  272. 

5.  No  Presumption  from  Use  for  Less  than  Pre- 
scriptive Period.  —  Campbell  v.  Smith,  8  N.  J. 
L.  140,  14  Am.  Dec.  400  \10mme71ting  on  Bealey 
v.  Shaw,  6  East  208];  Green  v.  Chelsea,  24 
Pick.  (Mass.)  71;  Munson  v.  Hungerford,  6 
Barb,  (N.  Y.)  265;  Piatt  v.  Johnson,  15  Johns. 
(N.  Y.)  213,  8  Am.  Dec.  233;  Merritt  v.  Brink- 
erhoff,  17  Johns.  (N.  Y.)  306,  8  Am.  Dec.  404. 
And  see  Mr.Killip  v.  Mcllhenny,  2  Walts  (Pa.) 
466;  Doe  v.  Wilson,  ir  East  56. 

As  to  the  Rule  under  the  English  Prescription 
Act  see  Hollins  v.  Verney,  13  Q.  B.  D.  304. 

6.  Stillman  v.  White  Rock  Mfg.  Co.,  3 
Woodb  &  M.  (U.  S.)  551.  And  see  the  title 
Private  International  Law.  post. 

7.  Period  Runs  from  First  Infliction  of  Injury. 
—  Branch  v.  Doane,  17  Conn  402;  Ellington 
v.  Bennett,  59  Ga.  286;  Burleigh  v.  Lumbert, 
34  Me.  3:2;  Delaware,  etc..  Canal  Co.  v. 
Wright,  21  N.  J.  L.  469;  Eells  v.  Chesapeake, 
etc.,  R.  Co.,  49  W.  Va.  65.  Compare  Messin- 
ger's  Appeal,  109  Pa.  St.  285. 

8.  Nichols  v.  Norfolk,  etc.,  R.  Co.,  120  N. 
Car.  495.  See  also  Nickles  v.  Haskins,  15  Ala. 
619,  50  Am.  Dec.  154;  Stale  v.  Macy.  72  Mo. 
App.  427- 

A  Special  Provision  in  the  Charter  of  a  Railroad 

Company  that  said  company  shall  have  good 
title  and  right  to  the  land  which  it  takes  for 
its  right  of  way,  unless  the  owner  of  such  land 
shall  apply  for  an  assessment  of  the  value  of 
the  land  within  two  years  next  after  the  finish- 
ing of  the  road,  operates  to  give  to  the  railroad 
a  prescriptive  title  to  its  right  of  way  after  two 
years'  occupation,  where  the  owner  of  the  land 
does  not  move  for  damages  within  that  period. 
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prescription  is  measured  by  the  extent  of  the  use  and  enjoyment  thereof  dur- 
ing the  prescriptive  period,1  or,  as  it  is  sometimes  expressed,  by  the:  claim  of 
the  party  using  the  easement  and  the  acquiescence  of  the  owner  of  the  servient 
tenement.3 

Extent  Limited  by  Statute.  —  In  Georgia  it  is  provided  by  statute  that  private 
ways  acquired  by  prescription  shall  not  exceed  fifteen  feet  in  width.3 

b.  All  Necessary  Incidents  of  Right  Included.  — The  acquirement 
of  an  easement  by  prescription  does  not  carry  with  it  any  title  to  the  land 
over  which  the  easement  is  exercised,4  but  it  does  carry  with  it  all  rights 
which  are  necessarily  incident  to  the  enjoyment  of  the  right  acquired.5  Thus, 
a  prescriptive  right  to  an  easement  on  the  land  of  another  carries  with  it  a  right 
to  enter  upon  such  land  for  the  purpose  of  repairing  the  easement  or  removing 
obstructions.6 

c.  Qualified  or  Conditional  Rights.  —  Rights  acquired  by  prescrip- 
tion are  not  necessarily  absolute.  They  may  be  qualified  or  conditional, 
according  to  the  extent  and  mode  of  enjoyment  during  the  prescriptive  period.7 


Raleigh,  etc..  Air  Line  R.  Co.  v.  Sturgeon,  120 
N.  Car.  225. 

1.  Measured  by  Extent  of  Use  and  Enjoyment 

—  England.  —  Mclntyie  v.  McGavin,  (1893)  A. 
C.  268;  Blackburne  v.  Somers,  5  L.  R.  Ir.  x. 

Canada.  —  McNab  v.  Adamson,  6  U.  C.  Q. 
B.  100;  Ruttan  v.  Winans,  5  U.  C.  C.  P.  379; 
Buell  v.  Read,  5  U.  C.  Q.  B.  546. 

Alabama.  —  Wright  v.  Moore,  38  Ala.  593, 
82  Am.  Dec.  731. 

California.  —  North  Fork  Water  Co.  v.  Ed- 
wards, 121  Cal.  662;  Burris  v.  People's  Ditch 
Co.,  104  Cal.  248. 

Connecticut.  —  Water  Com'rs  v.  Perry,  69 
Conn.  468;  Hartford  v.  Hartford  County,  49 
Conn.  554. 

District  of  Columbia.  —  District  of  Columbia 
v.  Robinson,  14  App.  Cas.  (D.  C.)  512. 

Georgia.  —  Savannah,  etc..  Canal  Co.  v. 
Bourquin,  51  Ga.  378. 

Illinois.  —  Ohio,  etc.,  R.  Co.  v.  Elliott,  34 
111.  App.  589. 

Indiana.  —  Peterson  v.  McCullough,  50  Ind. 
35;  Mitchell  v.  Parks,  26  Ind.  354. 

Iowa.  —  Gibson  v.  Fischer,  68  Iowa  29. 

Maryland.  —  Barry  v.  Edlavitch,  84  Md.  95; 
Baltimore  v.  Warren  Mfg.  Co.,  59  Md.  96. 

Massachusetts.  —  Shaughnessey  v.  Leary,  162 
Mass.  108;  Parks  v.  Bishop,  120  Mass.  340,  21 
Am.  Rep.  519;  Richardson  v.  Pond,  15  Gray 
(Mass.)  387;  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.  (Mass.)  449. 

Michigan.  —  Turner  v.  Hart,  71  Mich.  128, 
15  Am.  St.  Rep.  243;  Cook  v.  Beard,  108  Mich. 
17;  Osten  v.  Jerome,  93  Mich.  196. 

Mississippi.  —  Mississippi  Mills  Co.  v.  Smith, 
69  Miss.  299,  30  Am.  St.  Rep.  546. 

Nevada.  —  Boynton  v.  Longley,  ig  Nev.  69, 
3  Am.  St.  Rep.  781;  Smith  v.  Logan,  18  Nev. 
149. 

New  Hampshire.  —  Griffin  v.  Bartlett,  55  N. 
H.  119;  Gilford  v.  Winnipisengee  Lake  Co., 
52  N.  H.  262;  Simpson  v.  Coe,  4  N.  H.  301. 

New  Jersey.  —  Hulme  v.  Shreve,  4  N.  J.  Eq. 
116. 

New  York.  —  Lewis  v.  New  York,  etc.,  R. 
Co.,  162  N.  Y.  202;  Dextei  v.  Jefferson  Paper 
Co.,  (Supm.  Ct.  Spec.  T  )  22  Misc.  (N.  Y.)  389; 
Sander  v.  New  York,  etc.,  R.  Co.,  58  N.  Y. 
App.  Div.  622,  69  N.  Y.  Supp.  155;  Pearsall  v. 
Westcott,  30  N.  Y.  App.  Div.  99;  McMillian 


v.  Lauer,  (Supm.  Ct.  Spec.  T.j  24  N.  Y.  Supp. 
951;  Miller  v.  Garlock,  8  Barb.  (N.  Y.)  153; 
Prentice  v.  Geiger,  9  Hun  (N.  Y.)  350,  74  N.  Y. 
341;  Rexford  v.  Marquis,  7  Lans.  (N.  Y.)  249; 
Brooks  v.  Curtis,  4  Lans.  (N.  Y.)  283;  Russell 
v.  Scott,  9  Cow.  (N.  Y.)  279. 

North  Carolina.  —  Morris  v.  Commander,  3 
Ired.  L.  (25  N.  Car.)  510. 

Pennsylvania.  —  Irving  v.  Media,  194  Pa  St. 
648,  10  Pa.  Super.  Ct.  132;  McCallum  v.  Ger- 
mantown  Water  Co.,  54  Pa.  St.  40,  93  Am. 
Dec.  656;  Lacy  v.  Arnett,  33  Pa.  St.  169;  Jones 
v.  Crow,  32  Pa.  St.  398;  Darlington  v.  Painter, 
7  Pa.  St.  473. 

Rhode  Island.  —  Brightman  v.  Chapin,  15  R. 
I.  166. 

South  Carolina.  —  Capers  v.  M'Kee,  I  Strobh. 
L.  (S.  Car.)  164. 

Vermont.  —  Shrewsbury  v.  Brown,  25  Vt. 
197. 

2.  Measured  by  Claim  of  Eight.  —  Arbuckle  v. 
Ward,  29  Vt.  43,  holding,  also,  that  wheie  the 
use  originated  in  a  contract,  and  had  been 
consistent  therewith,  the  extent  of  the  right 
claimed  and  acquiesced  in  must  be  determined 
by  reference  to  the  contract.  And  see  Hoag 
v.  Place,  93  Mich.  450.  See  the  title  Dam?, 
vol.  8,  p.  702. 

3.  Extent  Limited  by  Statute.  —  Collier  v.  Farr, 
81  Ga.  749;  Woolbright  v.  Cureton,  76  Ga.  107; 
Childers  v.  Holoway,  69  Ga.  758;  Aaron  v. 
Gunnels,  68  Ga.  528;  Short  v.  Walton,  61 
Ga.  28. 

4.  No  Title  to  Servient  Estate.  —  Terre  Haute, 
etc.,  R.  Co.  v.  Zehner,  15  Ind.  App.  273.  And 
see  Dexter  v.  Jefferson  Paper  Co.,  (Supm.  Ct. 
Spec.  T.)  22  Misc.  (N.  Y.)  389;  Dyer  v.  Walker, 
99  Wis.  404;  Koenigs  v.  Jung,  73  Wis.  178. 

5.  All  Necessary  Incidents  of  Right  Acquired.  — 
Ogle  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst. 
(Del.)  302:  Barry  v.  Edlavitch,  84  Md.  95; 
Corn  well  Mfg.  Co.  v.  Swift,  89  Mich.  503. 

6.  Right  of  Entry  to  Repair  or  Remove  Obstruc- 
tions.—  Hoare?'.  Metropolitan  Board  of  Works, 
L.  R.  9  Q.  B.  296;  Ruttan  v.  Winans,  5  U.  C. 
C.  P.  379;  Heiser  v.  Gaul.  39  N.  Y.  App.  Div. 
162;  Rochester  Electric  Light  Co.  v.  Rochester 
Power  Co.,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp. 
33- 

7.  Qualified  or  Conditional  Rights.  —  Bolivar 
Mfg.  Co.  v.  Neponset  Mfg.   Co.,  16  Pick. 
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d.  Increase  in  Use  of  Easement  Acquired  by  Prescription.  —  From 
what  has  been  said  above  it  follows  that  a  party  who  has  acquired  an  easement 
by  prescription  has  no  right  to  increase  the  use  thereof,  to  any  substantial 
extent,  after  the  prescriptive  period  has  expired ; 1  but  a  change  which  does 
not  materially  increase  the  burden  upon  the  servient  estate,  or  operate  to  the 
prejudice  of  the  landowner,  will  not  destroy  the  easement.2 

2.  Validity  of  Rights.  —  Rights  acquired  by  prescription  are  in  all  respects 
as  perfect  and  absolute  as  those  acquired  by  grant.3 

IX.  EVIDENCE —  1.  In  General.  — Questions  of  evidence  relating  to  particu- 
lar facts  and  circumstances  have  been  treated  as  they  arose  throughout  the 
article,  but  a  few  general  rules  of  evidence  in  regard  to  the  subject  still  remain 
to  be  noticed.  Thus,  it  is  held  that  the  user  of  an  easement  claimed  by  pre- 
scription may  be  proved  by  parol.4  Clear  and  convincing  proof  is  required  to 
establish  the  claim.5  Acts  of  the  party  claiming  the  easement,  of  his  prede- 
cessors in  title,  and  of  tenants  of  the  dominant  estate,  are  all  proper  for  the 
consideration  of  the  jury  in  determining  whether  or  not  a  prescriptive  title  has 
been  acquired;6  but  acts  of  third  persons  not  in  privity  with  either  of  the 
parties  to  the  suit  are  not  admissible.7  To  support  a  claim  to  a  right  of  way 
enjoyed  for  forty  years,  evidence  may  be  given  of  user  more  than  forty  years 
back.8  The  deeds  under  which  the  respective  parties  hold  their  estates  are 
admissible  in  evidence  to  show  the  ownership  of  such  estates  and  the  dates  of 
transfer.9  Admissions  by  a  predecessor  in  title  of  the  owner  of  the  servient 
tenement,  made  during  his  ownership,  that  he  had  no  right  to  obstruct  a  right 
of  way  are  competent  evidence  in  favor  of  the  party  claiming  the  way. 10 

2.  Burden  of  Proof.  —  The  burden  of  proving  an  easement  by  prescription  is 
upon  the  party  who  claims  the  easement.11 


(Mass.)  241;  Griffin  v.  Bartlett,  55  N.  H.  119; 
Watkins  v.  Peck,  13  N.  H.  360;  Carlisle  v. 
Cooper,  21  N.  J.  Eq.  576;  Hall  v.  Augsbury, 
46  N.  Y.  622;  Pavey  v.  Vance,  56  Ohio  St.  162; 
Kearney  v.  West  Chester,  199  Pa.  St.  392; 
Hopper  v.  Hopper,  146  Pa.  St.  365.  But  see 
Morse  v.  Marshall,  97  Mass.  519. 

1.  No  Right  to  Increase  Use  of  Easement.  — 
Griffin  v.  Bartlett,  55  N.  H.  119;  Crossley  v. 
Lightowler,  L.  R.  2  Ch.  478.  And  see  the 
title  Easements,  vol.  10,  p.  429. 

An  Alteration  in  the  Use  of  an  Easement  ac- 
quired by  prescription  will  not  be  considered 
an  abandonment  of  the  prescriptive  right, 
when  such  alteration  is  made  under  the  com- 
pulsion of  the  legislature.  Lewis  v.  New 
York,  etc.,  R.  Co.,  162  N.  Y.  202. 

2.  Harvey  v.  Walters,  L.  R.  8  C.  P.  162; 
Cowell  v.  Thayer,  5  Met.  (Mass.)  253,  38  Am. 
Dec.  400;  Biglow  v.  Battle,  15  Mass.  313; 
Olcott  v.  Thompson,  59  N.  H.  154,  47  Am. 
Rep.  184;  Whittier  v.  Cocheco  Mfg.  Co.,  9  N. 
H.  454,  32  Am.  Dec.  382. 

3.  Bights  as  Valid  as  Those  Acquired  by  Grant. 
—  Turner  v.  Hebron,  61  Conn.  188;  Barry  v. 
Edlavilch,  84  Md.  95;  Hulme  v.  Shreve,  4  N. 
J.  Eq.  116;  Weed  v.  Keenan,  60  Vt.  74,  6  Am. 
St.  Rep.  93. 

An  easement  acquired  by  prescription  may 
pass  by  descent  to  heirs  at  law,  or  may  be  lost 
by  entry  and  adverse  possession  by  another 
party.  Hook  v.  Joyce,  94  Ky.  450;  McLean 
v.  Davis,  11  N.  Bruns.  266. 

A  right  of  way  which  runs  in  a  defined 
course  to  a  fixed  point  cannot  be  varied  by 
parol  agreement,  or  by  acts  and  conduct,  and 
this  rule  applies  as  well  to  a  way  acquired  by 
prescription  as  to  one  created  by  deed.  Nichols 
v.  Peck,  70  Conn.  439,  60  Am.  St.  Rep.  122. 


4.  Parol  Proof  Sufficient. —  Kennedy  v.  Mc- 
Collam,  34  La.  Ann.  568;  Macheca  v.  Aveeno, 
25  La.  Ann.  56;  Harlow  v.  Slinson,  60  Me. 
347;  Blake  v.  Everett,  1  Allen  (Mass.)  248. 

5.  Clear  Proof  Required.  —  Branch  v.  Doane, 
17  Conn.  402;  Whitney  v.  Wheeler  Cotton 
Mills,  151  Mass.  396;  McMillian  v.  Lauer, 
(Supm.  Ct.  Spec.  T.)  24  N.  Y.  Supp.  951;  Mc- 
Callum  -■.  Germantown  Water  Co.,  54  Pa.  St. 
40  93  Am.  Dec.  656. 

Qualification  of  Rule.  —  As  it  is  a  matter  of 
common  knowledge  that  ditches  are  generally 
built  with  a  view  to  the  economical  use  of 
water,  slight  testimony  is  sufficient  to  show 
that  a  ditch  claimed  by  prescription  was  used 
to  its  full  capacity  during  the  prescriptive 
period.    Faulkner  v.  Rondoni,  104  Cal.  140. 

For  Evidence  Held  Sufficient  to  Show  a  Right  by 
Prescription  see  Fankboner  v.  Corder,  127  Ind. 
164;  Fitchburg  R.  Co.  v.  Frost,  147  Mass.  118. 

For  Evidence  Held  Insufficient  see  Russell  v. 
Napier,  82  Ga.  770;  Ohio,  etc.,  R.  Co.  v. 
Wachter,  23  111.  App.  415,  affirmed  123  111.  440; 
Claflin  v.  Boslon,  etc.,  R.  Co.,  157  Mass.  489; 
McCreary  v.  Boston,  etc.,  R.  Co.,  153  Mass. 
300;  India  Wharf  Brewing  Co.  v.  Brooklyn 
Wharf,  etc.,  Co.,  59  N.  Y.  App.  Div.  83. 

6.  Okeson  v.  Patterson,  29  Pa.  St.  22.  See 
also  Crounse  v.  Wemple,  29  N.  Y.  540. 

7.  Randall  v.  Chase,  133  Mass.  210;  Dodge 
v.  Stacy,  39  Vt.  558. 

8.  Lawson  v.  Langley,  4  Ad.  &  El.  890,  31 
E.  C.  L.  220. 

9.  Humphreys  v.  Blasingame,  104  Cal.  40. 

10.  Bennett  v.  Biddle,  150  Pa.  St.  420. 

As  to  Admissions  by  Married  Woman  or  Agent, 
see  McGregor  v.  Wait,  10  Gray  (Mass.)  72,  69 
Am.  Dec.  305. 

11.  Burden  of  Proof  upon  Claimant.  —  District 
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3.  Question  for  Jury.  —  Where  the  evidence  as  to  the  acquirement  of  an 
easement  by  prescription  is  conflicting,  the  question  whether  or  not  it  has 
been  so  acquired  is  for  the  jury.1 

X.  Highways  by  Prescription  —  1.  In  General.  —  It  is  very  generally  held 
that  public  highways  and  streets  may  exist  by  virtue  of  long-continued  user.- 
Since  the  unorganized  public  cannot  take  under  a  grant,  it  follows  that  the 
term  "prescription,"  in  its  strict  sense,  has  no  application  to  highways,  but  as 
the  principles  governing  the  acquisition  of  public  easement  by  user  are  sub- 
stantially the  same  as  those  which  govern  the  acquisition  of  private  easements 


of  Columbia  v.  Robinson,  180  U.  S.  92;  Union 
Mill,  etc.,  Co.  v.  Ferris,  2  Sawy.  (U.  S.)  176; 
Gardner  v.  Swan,  114  Ga.  304.;  Palmer  v. 
Wright,  58  Ind.  486;  Moore  v.  Rayner,  58  Md. 
411 ;  Hooten  v.  Barnard,  137  Mass.  36;  Turner 
v.  Hart,  71  Mich.  128,  15  Am.  St.  Rep.  243; 
Neale  v.  Seeley,  47  Barb.  (N.  Y.)  314;  Lavery 
v.  Arnold,  36  Oregon  84;  Rhodes  v.  White- 
head, 27  Tex.  304. 

1.  Question  for  Jury —  California.  —  Joseph  v. 
Ager,  108  Cil.  517;  Kripp  v.  Curtis,  71  Cal.  62. 

Con)iecticut.  —  Sumner  v.  Child,  2  Conn.  607. 
Illinois.  —  Drda  v.  Schmidt,  47  111.  App.  267. 
Maryland.  —  Browne  v.  M.  E.  Church,  37 
Md.  108. 

Massachusetts.  —  Carbrey  v.  Willis,  7  Allen 
(Mass.)  364,  83  Am.  Dec.  688;  Baker  v.  Crosby, 
9  Gray  (Mass.)  421. 

New  Hampshire .  —  Taylor  v.  Gerrish,  59  N. 
H.  569;  Burnham  v.  McQuesten,  48  N.  H.446. 

New  Jersey.  —  Trenton  Water  Power  Co.  v. 
Raff,  36  N.  J.  L.  335. 

New  York.  —  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252;  Heiser 
v.  Gaul,  39  N.  Y.  App.  Div.  162;  Coloney  v. 
Farrow,  91  Hun  (N.  Y.)  82;  Veeder  v.  Relyea, 
70  Hun  (N.  Y.)  541;  Corning  v.  Gould,  16 
Wend.  IN.  Y.)  531. 

Pennsylvania.  —  Steffy  v.  Carpenter,  37  Pa. 
St.  41.  Compare  Newman  v.  Rutter,  8  Watts 
(Pa.)  51. 

Texas.  —  Lewis  v.  San  Antonio,  7  Tex.  288. 
Vermont.  — Tracy  v.  Atherton,  36  Vt.  503. 
Canada.  —  McLean  v.  Davis,  II  N.  Bruns. 
266;  Holme  v.  Turner,  5  U.  C.  C.  P.  116. 

2.  Highways  May  Arise  by  Long  User  -  Eng- 
land. —  Reg.  v.  Broke,  1  F.  &  F.  514. 

United  States.  —  Hull  v.  Richmond,  2  Woodb. 
&  M.  (U.  S.)  337. 

Arkansas.  —  Waring  v.  Little  Rock,  62  Ark. 
408;  Patton  v.  State,  50  Ark.  53;  Howard  v. 
State,  47  Ark.  431. 

California.  —  Bequette  v.  Patterson,  104 Cal. 
282. 

Connecticut. — New  Haven  v.  New  York, 
etc.,  R.  Co.,  72  Conn.  225;  Ely  v.  Parsons,  55 
Conn.  83;  Brownell  v.  Palmer,  22  Conn.  107; 
Canday  v.  Lambert,  2  Root  (Conn.)  173. 

Georgia.  —  Habersham  v.  Savannah,  etc., 
Canal  Co.,  26  Ga.  665. 

Illinois.  —  Chicago  v.  Howes  169  111.  260; 
Chicago  v.  Wright,  69  111.  318:  Lewiston  v. 
Proctor,  27  111.  414;  Daniels  v.  People,  21  III. 
439;  Maltman  v.  Chicago,  etc.,  R.  Co  ,  41  111. 
App.  229;  Toof  v.  Decatur,  19  111.  App.  204; 
Shugart  v.  Halliday,  2  111.  App.  45. 

Indiana.  —  Ctomer  v.  State,  21  Ind.  App 
502;  Cleveland  v.  Obenchain,  107  Ind.  591; 
Kyle  v.  Kosciusko  County,  94  Ind.  115 ;  Nichols 
v.  State.  89  Ind.  298;  Campbell  v.  O'Brien,  75 
Ind.  222;  Summers  v.  State,  51  Ind.  201; 
22  C.  of  L. — 77  1 


Hart  v.  Bloomfield  Tp.,  15  Ind.  ^26;  Blumen- 
thal  v.  State,  21  Ind.  App.  665. 

Iowa  —  Burlington,  etc.,  R.  Co.  v.  Columbus 
Junction.  104  Iowa  110;  McAllister  v.  Pickup, 
84  Iowa  65;  Baldwin  v.  Herbst,  54  Iowa  168; 
Overman  v.  May,  35  Iowa  89;  Ewell  v.  Green- 
wood, 26  Iowa  377;  Onsiott  v.  Murray,  22 
Iowa  457;  Keyes  v.  Tait,  19  Iowa  123. 

Kansas.  —  Missouri,  etc.,  R.  Co.  v.  Long,  27 
Kan.  684;  City  Cemetery  Assoc.  v.  Meninger, 
14  Kan.  312. 

Kentucky.  —  Wright  v.  Willis,  (Ky.  1901)  63 
S.  W.  Rep.  991;  Potts  v.  Clark,  (Ky.  1901)  62 
S.  W.  Rep.  884;  Louisville,  etc.,  R.  Co.  v. 
Com.,  104  Ky.  35;  Gatewood  v.  Cooper,  (Ky. 
1897)  38  S.  W.  Rep.  690,  Wilkins  v.  Barnes, 
79  Ky.  323;  Elliott  v.  Treadway,  10  B.  Mon. 
(Ky.)  22;  Smythe  v.  Cleary,  11  Ky.  L.  Rep. 
328;  Com.  v.  Abney,  4  T.  B.  Mon.  (Ky.)  479; 
Gedge  v.  Com.,  9  Bush  (Ky.)  64. 

Maine.  —  State  v.  Bunker,  59  Me.  366;  May- 
berry  v.  Standish,  56  Me.  342;  Chadwick  v. 
McCausland,  47  Me  343;  Hinks  v.  Hinks,  46 
Me.  423;  Slate  v.  Wilson,  42  Me.  9;  Young  v. 
Garland,  18  Me.  409;  Estes  v.  Troy,  5  Me.  368; 
Rowell  v.  Montville,  4  Me.  270;  Todd  v. 
Rome,  2  Me.  55.  But  see  Larry  v.  Lunt,  37 
Me.  69;  State  v.  Sturdivani,  18  Me.  66. 

Maryland.  —  Thomas  v.  Ford,  63  Md.  346; 
Day  v.  Allender  22  Md.  511 ;  State  v.  Kent 
County,  83  Md.  377. 

Massachusetts.  —  White  v.  Foxborough,  151 
Mass.  28;  Bagley  v.  New  York,  etc.,  R.  Co  , 
165  Mass.  160;  Veale  v.  Boston,  135  Mass.  187; 
Com.  v.  Coupe,  128  Mass.  63;  Gould  v. 
Boston,  120  Mass.  300;  Woburn  v.  Henshaw, 
101  Mass.  193 ;  Holt  v.  Sargent,  15  Gray  (Mass.) 
97;  Com.  v.  Old  Colony,  etc.,  R.  Co.,  14  Gray 
(Mass.)  93;  Taylor  v.  Boston  Water  Power 
Co.,  12  Gray  (Mass.)  415;  Jennings  v.  Tisbury, 
5  Gray  (Mass.)  73;  Valentine  v.  Boston,  22 
Pick.  (Mass.)  75,  33  Am.  Dec.  711;  Folger  v. 
Worth,  19  Pick.  (Mass.)  108;  Stetson  v.  Faxon, 
19  Pick.  (Mass.)  147,  31  Am.  Dec.  123;  Sted- 
man  v.  Southbridge.  17  Pick.  (Mass.)  162;  Reed 
v.  Northfield,  13  Pick.  (Mass.)  94,  23  Am.  Dec. 
662;  Com.  v.  Low,  3  Pick.  (Mass.)  408;  Com. 
v.  Belding,  13  Met  (Mass.)  10;  Com.  v.  New- 
bury, 2  Pick.  (Mass.)  51. 

Michigan.  —  Peninsula  Iron,  etc.,  Co.  v. 
Crystal  Falls  Tp.,  60  Mich.  510;  Ellsworth  v. 
Grand  Rapids,  27  Mich.  250. 

Missouri.  —  Longworth  -'.  Sedevic,  165  Mo. 
221;  Maus  v.  Springfield,  101  Mo.  613,  20  Am. 
St.  Rep.  634;  Howard  County  v.  Chicago,  etc., 
R.  Co  ,  130  Mo.  652;  State  v.  Proctor,  90  Mo. 
334;  Zimmerman  v.  Snowden,  88  Mo.  218; 
State  v.  Wells,  70  Mo.  635:  McLemore  v.  Mc- 
Neley,  56  Mo.  App.  556;  State  v.  Warner,  51 
Mo.  App.  174;  Matthews  v.  Missouri  Pac.  R. 
Co..  26  Mo.  App.  75. 
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by  prescription,  highways  acquired  by  long  use  are  commonly  spoken  of  as 
arising  by  prescription.  The  true  doctrine  seems  to  be  that  long  use  of  a 
public  easement  is  evidence  of  a  dedication,  just  as  use  of  a  private  easement 
is  evidence  of  grant.1  As  in  the  case  of  private  easements,  the  presumption 
arising  from  long-continued  use  is  not  conclusive,  but  may  be  rebutted.2 

2.  Irregular  Establishment  Cured  by  User  —  Statutory  Provisions.  —  Where 
the  public  has  used  a  highway  for  a  long  period  of  time  it  will  be  presumed 
that  the  proceedings  for  its  establishment  were  regular,  and  even  though 
irregularities  are  shown  they  will  be  considered  as  cured.3   Moreover,  in  most 


Montana.  —  Montana  Ore-Purchasing  Co.  v. 
Butie,  etc.,  Consol.  Min.  Co.,  25  Mont.  427; 
State  v.  Auchard,  22  Mont.  14. 

Nebraska.  —  Shaffer  v.  Stull,  32  Neb.  94; 
Graham  v.  Hartnett,  10  Neb.  517. 

New  Hampshire.  —  Stevens  v.  Nashua,  46  N. 
H.  192;  Willey  v.  Portsmouih,  35  N.  H.  303; 
Greeley  v.  Quimby,  22  N.  H.  335;  Prichatd  v. 
Atkinson,  3  N.  H.  335. 

New  Jersey.  —  State  v.  Snedeker,  30  N.  J.  L. 
80;  Smith  v.  Stale,  33  N.  J.  L.  130;  Holmes 
v.  Jersey  City,  12  N.  J.  Eq.  299. 

New  York.  —  Iselin  v.  Starin,  144  N.  Y.  453; 
Cohoes  v.  Delaware,  etc.,  Cana!  Co.,  134  N. 
Y.  397;  Ivory  v.  Deerpark,  116  N.  Y.  476; 
People  v  Fowler,  (Supm.  Ct.  Gen.  T.)  43  N. 
Y.  Si.  Rep.  415:  Olendorf  v.  Sullivan,  (Supm. 
Ct.  Gen.  T.)  13  N.  Y.  Supp.  6;  Wakeman  v. 
Wilbur,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp. 
938;  Pearsall  v.  Post,  20  Wend.  (N.  Y.)  ill. 

North  Carolina.  —  Stale  v.  Lucas,  124  N. 
Car.  804;  State  v.  Gross,  119  N.  Car.  868; 
Stale  v.  Fisher,  117  N.  Car.  733;  Stewart  v. 
Frink,  94  N.  Car  487,  55  Am.  Rep.  618;  Ken- 
nedy v.  Williams,  87  N.  Car.  6;  Boyden  v. 
Achenbach,  79  N.  Car.  539;  State  v.  Hunier,  5 
Ired.  L  (27  N.  Car.)  369,  44  Am.  Dec.  41. 

Ohio.  — 'Madden  v.  Pennsylvania  R.  Co.,  11 
Ohio  Cir.  Dec.  571;  Duffy  v.  Norwood,  1  Ohio 
Dec.  85;  Swan  v.  Mansfield,  etc.,  R.  Co.,  5  Ohio 
Dec.  297,  3  Ohio  N.  P.  225;  Reed  v.  Harlan,  2 
Ohio  Dec.  (Reprint)  553,  3  West.  L.  Month,  632. 

Pennsylvania.  —  Wilkes- Barre's  Appeal,  100 
Pa.  St.  313;  Com.  v.  Cole,  26  Pa.  St.  187; 
Helfenstein  v.  Reichenbach,  23  Pa.  Co.  Cl.  66; 
Com.  v.  Llewellyn,  14  Pa.  Super.  Ct.  314; 
Kreiter  v.  Harrisburg,  2  Pearson  (Pa.)  326; 
Road  in  West  Manchester,  1  Del.  Co.  Rep. 
(Pa.)  464;  Hill  v.  City,  4  L.  T.  N.  S.  (Pa.)  105. 

South  Carolina.  —  Heyward  v.  Chisolm,  11 
Rich.  L.  (S.  Car.)  253. 

Tennessee.  —  Raht  v.  Southern  R.  Co.,  (Tenn. 
Ch.  1897)  50  S.  W.  Rep.  72;  Wilson  v.  Acree, 
97  Tenn.  378;  Le  Roy  v.  Leonard,  (Tenn.  Ch. 
1895)  35  S.  W.  Rep.  884. 

Texas.  —  Ward  v.  State,  (Tex.  Crim.  1901) 
60  S.  W.  Rep.  757;  Galveston,  etc.,  R.  Co..  v. 
Baudat,  21  Tex.  Civ.  App.  236;  Moore  v. 
Waco,  85  Tex.  206;  Worthington  v_  Wade,  82 
Tex.  26;  Click  v.  Lamar  County,  79  Tex.  121; 
Ostrom  v.  San  Antonio,  77  Tex.  345;  Mc- 
Whorter  v.  State,  43  Tex.  666;  Markham  v. 
Houston,  etc.,  R.  Co.,  I  Tex.  App.  Civ.  Cas., 
8  81. 

Utah.  —  Wilson  v.  Hull,  7  Utah  90;  Hark- 
ness  v.  Woodmansee,  7  Utah  227. 

Vermont.  —  Morse  v.  Ran  no,  32  Vt.  600. 

Virginia.  —  Com.  v.  Kelly,  8  Gratt.  (Va.)632. 

Washington.  —  Smith  v.  Mitchell,  21  Wash. 
536,  75  Am.  St.  Rep.  858. 
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Wisconsin.  —  Chippewa  Falls  v.  Hopkins, 
109  Wis.  611. 

Contra.  —  Torres  v.  Falgoust,  37  La.  Ann. 
497;  Morgan  v.  Lombard,  26  La.  Ann.  462. 

In  North  Dakota  the  establishment  of  high- 
ways by  prescription  Is  now  forbidden  by  stat- 
ute.   Walcott  Tp.  v.  Skauge,  6  N.  Dak.  382. 

1.  Theory  ol  Law. — Bolger  v.  Foss,  65  Cal.  250; 
State  v.  Kansas  City,  etc.,  R.  Co.,  45  Iowa 
139- 

As  to  the  Presumption  of  Dedication  Arising 
from  Long  Use,  see  the  title  Dedication,  vol. 
9,  p.  66  ct  seq. 

2.  Presumption  Not  Conclusive.  —  Peyton  v. 
Shaw,  15  111.  App.  192;  Eyman  v.  People,  6 
III.  4;  Brown  v.  Jefferson  County,  16  Iowa  339; 
Mayberry  v.  Standish,  56  Me.  342;  Fall  River 
Print  Wcrks  v.  Fall  River,  no  Mass.  428; 
Holleman  v.  Com.,  2  Va.  Cas.  135.  But  see 
Onstott  v.  Murray,  22  Iowa  457. 

3.  Irregular  Establishment  Cured  by  User  — 
United  States.  —  Hicks  v.  Fish,  4  Mason  (U.  S.) 
310. 

Connecticut.  —  Blakeslee  v.  Tyler,  55  Conn. 
387. 

Illinois.  —  Highway  Com'rs  v.  Highway 
Com'rs,  74  111.  App.  185;  Highway  Com'rs  v. 
People  69  111.  App.  326. 

Indiana.  —  Debolt  v.  Carter,  31  Ind.  355; 
Jackson  v.  Smiley,  18  Ind.  247. 

Iowa.  —  State  v.  Waterman,  79  Iowa  360; 
Miller  v.  Schenck,  78  Iowa  372;  Crismon  v. 
Deck,  84  Iowa  344. 

Kentucky.  —  Elliott  v.  Treadway,  10  B.  Mon. 
(Ky.)22. 

Maine.  —  Brock  v.  Chase,  39  Me.  300;  Gibbs 
v.  Larrabee,  37  Me.  506;  Bigelow  v.  Hillman, 
37  Me.  52;  Larry  v.  Lunt,  37  Me.  69;  State  v. 
Bigelow,  34  Me.  243;  Harlow  v.  Pike,  3  Me. 
438. 

Massachusetts.  —  Richards  v.  Bristol  County, 
120  Mass.  401;  Drury  v.  Worcester,  21  Pick. 
(Mass.)  44. 

Michigan.  —  Gage  v.  Pittsfield  Tp.,  120  Mich. 
436;  Wayne  County  Sav.  Bank  v.  Stockwell, 
84  Mich.  586,  22  Am.  St.  Rep.  708;  Grandville 
v.  Jenison,  84  Mich.  54. 

Missouri.  —  State  v.  Walters,  69  Mo.  463. 

Nebraska.  —  Lydick  v.  State,  61  Neb.  309; 
Beatrice  v.  Black,  28  Neb.  263;  Langdon  v. 
State,  23  Neb.  509;  Graham  v.  Flynn,  21  Neb. 
229. 

New  Hampshire.  —  Bryant  v.  Tamworth,  68 
N.  H.  483;  Webster  v.  Boscawen,  67  N.  H. 
in;  Campion's  Petilion,  41  N.  H.  197;  Hay- 
ward  v.  Bath,  38  N.  H.  179;  State  v.  Bosca- 
wen, 32  N.  H.  331;  State  v.  Alstead,  18  N.  H. 
59;  Prichard  v.  Atkinson,  3  N.  H.  335. 

New  Jersey.  —  Gulick  v.  Groendyke,  38  N.  J. 
L.  114;  Vantilburgh  v.  Shann,  24  N.  J.  L.  740; 
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of  the  states  statutes  have  been  enacted  providing  that  roads  which  have  been 
used  by  the  public  for  a  certain  length  of  time,  but  not  recorded,  shall  be 
deemed  public  highways,  and  recorded  as  such.'  These  statutes  differ  in  the 
various  states  as  regards  the  length  of  the  user  required,  and  other  inc  idental 
requirements,  but  they  are  all  based  upon  the  same  general  principle.  As  a 
general  rule  they  apply  only  to  highways  originally  established  by  dedication 
or  laid  out  by  statutory  proceedings,  and  are  not  intended  to  authorize  the 
conversion  of  private  ways  into  public  highways.3 

3.  Location  or  Alteration  of  Existing  Highway  by  User  —  Location  and  Boundaries 
Determined  by  Use.  —  Where  doubt  exists  as  to  the  true  location  of  an  establish!  d 
highway  this  point  may  be  determined  by  long  use  on  the  part  of  the  public  ; 3 
and  the  limits  and  boundaries  of  the  way  may  be  determined  in  the  same 
manner."1 

Location  Altered  by  Use.  —  The  location  of  an  established  highway  may  be 
altered  by  long  user,5  as  in  a  case  where  the  original  highway  has  been 
obstructed  or  become  impassable,6  especially  if  the  change  of  location  is  made 


Aity.-Gen.  v.  Morris,  etc.,  R.  Co.,  19  N.  J. 
Eq  386;  Ward  v.  Folly,  5  N.  J.  L.  554. 

New  York  —Corning  v.  Head,  86  Hun  (N. 
Y.)  12;  Denning  v.  Roome,  6  Wend.  (N.  Y.) 
651;  C  iklen  v.  Thurbur,  2  Johns.  (N.  Y.)  424, 

North  Carolina.  —  State  v.  Marble,  4  I  red. 
L.  (26  N.  Car.)  318. 

Ohio.  —  Steuben ville  v.  King,  23  Ohio  St. 
610. 

Pennsylvania.  —  Ide  v.  Lake  Tp.,  9  Kulp 
(Pa.)  192. 

Wisconsin.  —  West  Bend  v.  Mann,  59  Wis. 
69;  State  v.  Atwood,  11  Wis.  422. 

1.  Statutory  Provisions  for  Recording  Roads 
Used  as  Highways  —  District  of  Columbia.  — 
District  of  Columbia  v.  Robinson,  180  U.  S.  92. 

Illinois.  —  Madison  Tp.  v.  Gallagher,  159  111. 
105;  People  v.  Highway  Com'rs,  52  111.  498; 
Highway  Com'rs  v.  People,  69  111.  App.  326. 

Indiana.  — Brown  v.  Hines,  16  Ind.  App.  1; 
Ft.  Wayne  v.  Coombs,  107  Ind.  75,  57  Am. 
Rep.  82;  Strong  v.  Makeever,  102  Ind.  578; 
Yelton  v.  Addison,  101  Ind.  58;  Higham  v. 
Warner,  69  Ind.  549;  Stephenson  v.  Farmer, 
40  Ind.  234;  Debolt  v.  Carter,  31  Ind.  355; 
Epler  v.  Niman,  5  Ind.  459;  Louisville,  etc.,  R. 
Co.  v.  Etzler,  3  Ind.  App.  562. 

Michigan,  —  Bigelow  v.  Brooks,  119  Mich. 
208;  Grandville  v.  Jenison,  86  Mich.  567;  Nye 
v.  Clark,  55  Mich.  600;  Ellsworth  v.  Grand 
Rapids,  27  Mich.  250;  Bumpus  v.  Miller,  4 
Mich.  159. 

Minnesota.  —  Rogers  v.  Aitkin,  77  Minn. 
539;  Hall  v.  St.  Paul,  56  Minn.  428;  Elfelt  v. 
Stillwater  St.  R.  Co  ,  53  Minn.  68;  State  v. 
Waholz,  28  Minn.  114. 

Missouri.  —  Harper  v.  Morse,  46  Mo.  App. 
470;  State  v.  Pullen,  43  Mo.  App.  620. 

New  York. — Cohoes  v.  Delaware,  etc., 
Canal  Co.,  134  N.  Y.  397;  James  v.  Sammis, 
132  N.  Y.  239;  Lewis  v.  New  York,  etc  ,  R. 
Co.,  123  N.  Y.  496,  affirming  (Supm.  Ct.  Gen. 
T  )  5  N.  Y.  Supp.  313;  People  v.  Osborn,  84 
Hun  (N.  Y.)  441,  affirmed  155  N.  Y.  685; 
Devenpeck  v.  Lambert,  44  Barb.  (N.  Y.)  596; 
Highway  Com'rs  v.  Judges,  17  Wend.  (N.  Y.) 
9;  Galatian  v.  Gardner,  7  Johns.  (N.  Y.)  106. 

Rhode  Island.  —  Goelet  v.  Board  of  Alder- 
men, 14  R.  I.  295;  Simmons  v.  Providence  12 
R.  I.  8;  Remington  v.  Millerd,  I  R.  I.  93. 


West  Virginia.  —  Ball  v.  Cox,  29  W.  Va. 
407. 

Wisconsin.  —  Witter  w.  Damitz,  81  Wis.  385; 
Hart  v.  Red  Cedar,  63  Wis.  634;  Davis  v. 
Fulton,  52  Wis.  657;  Blute  v.  Scribner,  23  Wis. 
357;  State  v.  Joyce,  19  Wis.  90;  Tomlinson  v. 
Wallace,  16  Wis.  224. 

The  Statute  Formerly  in  Force  in  California  has 
been  repealed.  Cooper  v.  Monterey  County, 
104  Cal.  437;  Huffman  v.  Hall,  102  Cal.  26. 
And  see  Freshour  v.  Hihm,  99  Cal.  443;  Mc- 
Rose  v.  Bottyer,  81  Cal.  122;  Hope  v.  Barneit, 
78  Cal.  9;  Bulger  v.  Foss,  65  Cal.  250. 

2.  Statutes  Applicable  Only  to  Roads  Laid  Out 
under  Statute  or  Dedicated.  —  P'otter  v.  Safford, 
50  Mich.  46;  Green  v.  Belitz,  34  Mich.  512; 
Yeomans  v.  Ridge  wood  Tp,,  46  N.  J.  L.  508; 
People  v.  Osborn,  84  Hun  (N.  Y.)  441,  affirmed 
155  N.  Y.  685;  In  re  Howland  Bridge,  (Supm. 
Ct.  Gen.  T.)  14  N,  Y.  Supp.  845;  Cole  v.  Van 
Keuren,  4  Hun  (N.  Y.)  262,  affirmed  without 
opinion  64  N.  Y.  646. 

3.  Location  Determined  by  Use.  —  Walt  man  v. 
Rund.  109  Ind.  366;  Taeger  v.  Riepe,  90  Iowa 
484;  Com.  v.  Logan,  5  Litt.  (Ky.)2S6;  Marl- 
boro Tp.  v.  Van  Derveer,  47  N.  J.  L.  251). 

4.  Limits  and  Boundaries  Determined  by  Use.  — 
Cattell  v.  Wilhelm,  39  Iowa  288;  Morion  v. 
Moore,  15  Gray  (Mass.)  573 ;  Plumer  v.  Brown, 
8  Met.  (Mass.)  578;  Com.  v.  Marshall,  137  Pa. 
St.  170;  Com.  -j.  Miltenbetger,  7  Waits  (Pa.) 
450. 

Where  Records  and  Monuments  Exist.  —  The 
boundariesof  a  highway  cannot  be  determined 
by  use  where  they  are  capable  of  being  made 
certain  by  records  or  monuments.  Wood  v. 
Quincy,  11  Cush.  (Mass.)  487;  Home  v.  Haver- 
hill, no  Mass.  527.  And  see  Whittier  v.  Mc- 
Intyre,  59  Me.  143. 

5.  Location  Altered  by  User  in  General.  — 
Strong  v.  Makeever,  102  Ind.  578;  Lemasters 
v.  State,  10  Ind.  391;  Taylor  v.  Bailey,  Wright 
(Ohio)  646;  Hancock  v.  Wyoming,  148  Pa.  St. 
635;  Dodson  v.  State,  (Tex.  Crim.  1899)49  S. 
W.  Rep.  78.  But  see  Morrow  v.  Com.,  48 
Pa.  St.  305. 

6.  Original  Way  Obstructed  or  Impassable.  — 

Patton  v.  State,  50  Ark.  53;  Zimmerman  ^■. 
Snowden,  88  Mo.  218;  Almy  v  Church.  iS  R. 
I.  182. 
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by  agreement  with  the  owner  of  the  land  over  which  the  road  runs.1  But 
such  change  of  location  does  not  arise  where  land  outside  of  the  limits  of  a 
highway  has  been  used  under  the  mistaken  belief  that  it  is  included  within 
the  limits  of  the  road  as  legally  established.2 

Highway  Enlarged  by  Use.  —  The  limits  of  an  established  highway  may  some- 
times be  extended  by  long-continued  use  of  a  strip  of  land  outside  of  its 
original  boundaries  ; 3  but  clear  proof  is  required  in  order  to  establish  such 
an  enlargement.'1 

4.  Character  and  Requisites  of  Prescriptive  Highway.  —  It  is  somewhat  doubt- 
ful whether  a  road  which  is  not  a  general  thoroughfare  can  become  a  highway 
by  prescription,  and,  at  any  rate,  much  stronger  evidence  is  required  in  such 
a  case  than  in  others.5 

5.  Land  Subject  to  Prescription  —  Government  Land.  —  Under  an  Act  of  Congress 
granting  the  right  of  way  for  the  construction  of  highways  over  government 
land,  a  highway  may  be  established  by  prescription  over  land  belonging  to  the 
United  States;6  but  in  the  absence  of  such  enabling  statute  the  rule  would 
be  otherwise.7 

Land  Set  Aside  for  Public  Square.  —  A  public  highway  cannot  be  acquired  by 
prescription  over  land  set  aside  as  a  public  square  or  common.8 

Railroad  Right  of  Way.  —  In  the  absence  of  statutory  provisions  to  the  con- 
trary, a  public  highway  may  exist  by  prescription  over  the  right  of  way  of  a 
railroad  company,  either  across  the  tracks  or  parallel  thereto.9 

Lands  Held  in  Trust.  —  A  highway  may  be  established  by  prescription  over 
lands  held  in  trust.10 

User  of  Pre-existing  Way.  —  A  private  way  may  be  changed  into  a  public  high- 
way by  adverse  user  on  the  part  of  the  public,11  and  the  same  is  true  in  regard 
to  an  abandoned  turnpike  road  ;  12  but  in  Massachusetts  it  is  held  that  long-con- 

1.  Alteration  by  Agreement  —  Substituted  Way. 

—  Fitzgerald  v.  Saxton,  58  Ark.  494;  Green  v. 
Stevens,  49  111.  App.  24;  Kelsey  v.  Furman,  36 
Iowa  614;  Wakeman  v.  Wilbur,  147  N.  Y. 
657. 

2.  No  Right  from  User  by  Mistake.  —  Man  rose 
v.  Parker,  90  111.  581;  Bolton  v.  McShane,  79 
Iowa  26,  Blair  v.  Boesch,  59  Iowa  554;  State 
v.  Schilb,  47  Iowa  611 ;  State  v.  Gould,  40  Iowa 
372;  State  v.  Welpton,  34  Iowa  144;  Hamilton 
County  v.  Garrett,  62  Tex.  602. 

3.  Highway  Enlarged  by  Use.  —  Western  R. 
Co.  v.  Alabama  Grand  Trunk  R.  Co.,  96  Ala. 
272;  Landers  v.  Whitefield,  154  111.  630; 
Moore  v.  Hawk,  57  Mo.  App.  495.  Bui  see 
Harding  v.  Hale,  61  111.  192;  Stockwell  v. 
Fitchburg,  110  Mass.  305;  Millikin  v.  Bowling 
Green,  6  Ohio  Cir.  Dec.  483,  9  Ohio  Cir.  Ct. 
493. 

When  Not  Enlarged.  —  Where  a  public  road, 
four  rods  wide,  is  laid  out  by  legal  proceed- 
ings, but  public  travel  over  such  road  is  con- 
fined entirely  10  a  strip  two  rods  wide  on  one 
side  of  the  center  line  of  the  road  as  laid  out, 
such  user  does  not  extend  the  road  on  the  side 
used  further  than  two  rods  from  the  center  line. 
Samuell  v.  Sherman,  170  111.  265. 

4.  Randall  v.  Rovelstad,  105  Wi>.  410. 

5.  Road  Not  General  Thoroughfare.  —  Harper 
v.  Dodds,  3  111.  App.  331;  Hougham  v.  Har- 
vey, 40  Iowa  634;  State  v.  Tucker,  36  Iowa 
485;  Onstott  v.  Murray,  22  Iowa  457;  Tupper 
v.  Hason,  46  Wis.  646. 

Cul  de  Sac.  —  Where  a  road  has  been  used 
by  the  public  for  more  lhan  thirty  years,  its 
existence  as  a  highway  cannot  be  denied  on 
the  ground  that  it  has  become  a  cul  de  sac  by 
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the  closing  of  another  road  with  which  it 
formerly  connected.  Schatz  v.  Pfeil,  56  Wis. 
429. 

Street  Connecting  with  Others.  —  Less  proof  is 
required  to  establish  a  street  by  prescription 
where  it  unites  the  disconnected  ends  of  two 
established  streets  than  in  other  cases.  War- 
ing v.  Little  Rock,  62  Ark.  408. 

6.  Highway  over  Government  Land.  —  McRose 
v.  Bottyer,  81  Cal.  122;  Muiray  v.  Butte,  7 
Mont.  61;  Streeter  v.  Stalnaker,  61  Neb.  205; 
Walcott  Tp.  v.  Skauge,  6  N.  Dak.  382;  Smith 
v.  Mitchell,  21  Wash.  536,  75  Am.  St.  Rep.  858. 

7.  Smith  v.  Smith,  34  Kan.  293;  Rhodes  v. 
Smith,  34  Kan.  302. 

8.  Public  Square  or  Common. —  Cohn  v.  Parcels, 
72  Cal.  367;  Emerson  v.  Wiley,  7  Pick.  (Mass.) 
68;  Strong  Wales,  50  Vt.  361.  Contra, 
Green  County  v.  Huff,  91  Ind.  323. 

9.  Right  of  Way  of  Railroad.  —  Blum  en  thai  -v. 
State,  21  Ind.  App.  665;  Galveston,  etc.,  R. 
Co.  v.  Baudat,  21  Tex.  Civ.  App.  236. 

Where  the  evidence  shows  that  the  public 
use  commenced  after  the  building  of  the  rail- 
road, and  was  without  the  consent  of  the  com- 
pany, and  that  no  claim  of  right  was  asserted, 
the  claim  to  a  highway  by  prescription  over  a 
railroad  right  of  way  is  defeated.  Louisville, 
etc  ,  R.  Co.  v.  Miller,  12  Ind.  App.  414. 

10.  Lands  Held  in  Trust.— Prudden  v.  Linds- 
ley,  29  N.  J.  Eq.  615. 

11.  Private  Way  Changed  into  Highway.  — 
Weld  v.  Brooks,  152  Mass.  297;  Com.  v.  Pe- 
titcler.  110  Mass.  62.  But  see  infra,  ihis  section, 
Nature  and  Requisites  of  Use —  Adverse  Use. 

12.  Abandoned  Turnpike  Road  —  People  v. 
Queens  County,  151  X.  Y.  190. 
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tinned  use  of  a  town  way,  by  the  public,  does  not  make  it  a  public  highway.1 
6.  Nature  and  Requisites  of  Use  —  a.  In  General. --In  order  to  establish  .1 
highway  by  prescription  it  must  be  shown  that  the  general  public  has  used 
a  definite  line  of  travel  for  the  required  period,  and  that  such  use  has  been 
adverse,  under  claim  of  right,  continuous,  uninterrupted,  and  with  the 
knowledge  of  the  landowner.2 

b.  Public  Use.  —  The  proposed  highway  must  be  used  by  the  public. 
An  occasional  use  by  a  few  persons  living  in  the  neighborhood,  without  anv 
assertion  of  public  right,  is  not  sufficient.3  The  number  of  persons  using  the 
road  is  not  important,  however,  if  it  is  used  as  a  public  way  by  any  one  who 
so  desires,4  or  traveled  as  much  as  the  circumstances  of  the  surrounding 
population  and  their  business  require.5 

c.  Adverse  Use.  —  As  in  the  case  of  private  easements,  the  use  must  be 
adverse,*  and  under  a  claim  of  public  right  7  which  is  known  to  the  landowner ;  8 


1.  Town  Way.  —  Coakley  v.  Boston,  etc.,  R. 
Co.,  15c)  Mass.  32. 

2.  Nature  and  Requisites  of  Use  in  General  — 

Alabama.  —  Harper  v.  State,  109  Ala.  66. 

California.  —  Harding  v.  Jasper,  14  Cal.  643. 

District  of  Columbia.  —  District  of  Columbia 
v.  Robinson,  14  App.  Cas.  (D.  C.)  512. 

Illinois.  —  Chicago  v.  Borden,  igo  111.  430; 
O'Connell  v.  Chicago  Terminal  Transfer  R. 
Co.,  184  III.  308;  Illinois  Cent.  R.  Co.  v.  Bloom- 
ington,  167  111.  9;  Chicago  v.  Chicago,  etc.,  R. 
Co.,  152  111.  561;  Gentleman  v.  Soule,  32  111. 
271,  83  Am.  Dec.  264;  Martin  v.  People,  23  111. 
395- 

Indiana.  —  Shellhouse  v.  State,  no  Ind.  511. 

Iowa.  —  State  v.  Green,  41  Iowa  693; 
Hougham  v.  Harvey,  40  Iowa  634;  State  v. 
Tucker,  36  Iowa  485. 

Kansas.  —  Topeka  v.  Cowee,  48  Kan.  345; 
Missouri,  etc.,  R.  Co.  v.  Long,  27  Kan.  684. 

Maine.  —  Mayberry  v.  Standish,  56  Me.  342. 

Massachusetts.  —  Sprow  v.  Boston,  etc.,  R. 
Co  ,  163  Mass.  330. 

Michigan. — Alton  v.  Meeuwenberg,  108 
Mich.  629 

Montana.  —  Montana  Ore-Purchasing  Co.  v. 
Butte,  etc.,  Consol.  Min.  Co.,  25  Mont.  427; 
State  v.  Auchard,  22  Mont.  14. 

Nebraska.  —  Lewis  v.  Lincoln,  55  Neb.  I; 
Engle  v.  Hunt,  50  Neb.  358. 

New  Hampshire.  —  State  v.  Nudd,  23  N.  H. 
327. 

North  Carolina.  — State  v.  Wolf,  112  N.  Car. 
889. 

Oregon.  —  Bayard  v.  Standard  Oil  Co.,  38 
Oregon  438. 

Pennsylvania.  —  Hudson  v.  Watson,  5  Pa. 
Super.  Ct.  456,  41  W.  N.  C.  (Pa.)  34;  Re 
Springfield  Tp.  Road,  14  Montg.  Co.  Rep. 
(Pa.)  97. 

Rhode  Island. — Goelet  v.  Board  of  Alder- 
men. 14  R.  I.  295. 

Texas.  —  Cunningham  v.  San  Saba  County, 
1  Tex.  Civ.  App.  480;  Texas  Western  R.  Co. 
v.  Wilson,  83  Tex.  153. 

Vermont.  —  Morse  v.  Ranno,  32  Vt.  600. 

And  see  supra,  this  title,  Character  of  Use 
and  Enjoyment. 

For  Evidence  Held  Insufficient  to  Show  a  High- 
way by  Prescription,  see  the  following  cases: 

California.  —  Smithers  v.  Fitch,  82  Cal.  153. 

Iowa.  —  Teeter  v.  Quinn,  62  Iowa  759. 

Maine.  —  State  v.  Strong,  25  Me.  297. 

Maryland.  —  State  v.  Kent  County,  83  Md. 
377- 


Massachusetts.  —  Sprow  v.  Boston,  etc.,  R. 
Co.,  163  Mass.  330. 

Michigan.  —  Leonard  v.  Detroit,  108  Mich. 
599;  Schroeder  v.  Onekama,  95  Mich.  25. 

New  York.  —  Riley  v.  Brodie,  (Supm.  Ct. 
Eq.  T.)  22  Misc.  (N.  Y.)  374. 

Tennessee.  —  Whitesides  v.  Earles,  (Tenn. 
Ch.  1901)  61  S.  W.  Rep.  1038. 

Vermont.  —  Tower  v.  Rutland,  56  Vt.  28. 

Washington.  —  Megrath  v.  Nickerson,  24 
Wash.  235. 

Wisconsin.  —  Marshfield  Land,  etc.,  Co.  v. 
John  Week  Lumber  Co.,  108  Wis.  268;  State  v. 
McCabe,  74  Wis.  481. 

3.  Public  Use  Essential.  —  O'Connell  v.  Chi- 
cago Terminal  Transfer  R.  Co.,  184  III.  308; 
Martin  v.  People,  23  111.  395;  Breneman  v. 
Burlington,  etc.,  R.  Co.,  92  Iowa  755,  60  N. 
W.  Rep.  176;  State  v.  Tucker,  36  Iowa  485; 
State  v.  Auchard,  22  Mont.  14;  Witter  v. 
Harvey,  1  McCord  L.  (S.  Car.)  67,  10  Am. 
Dec.  650;  State  v.  McCabe,  74  Wis.  481. 

4.  Use  at  Pleasure  as  Public  Road  Sufficient. 
—  Strong  v.  Makeever,  102  Ind.  578;  Jones  v. 
Davis,  35  Wis.  376. 

5.  Travel  According  to  Population  and  Business 
of  Neighborhood  Sufficient.  —  Baldwin  v.  Herbst, 
54  Iowa  168;  Taft  v.  Com.,  158  Mass.  526; 
Grandville  v.  Jenison,  84  Mich.  54;  Beatrice 
v.  Black,  28  Neb.  263. 

6.  Adverse  Use  Essential.  —  District  of  Colum- 
bia v.  Robinson,  180  U.  S.  92;  District  of 
Columbia  v.  Robinson,  14  App.  Cas.  (D.  C.) 
512;  Chicago  v.  Borden,  190  111.  430;  Chicago 
v.  Chicago,  etc.,  R.  Co.,  152  111.  561;  Ladd  v. 
Osborne,  79  Iowa  93;  Coakley  v.  Boston,  etc., 
R.  Co.,  159  Mass.  32;  Slater  v.  Gunn,  170 
Mass.  509;  Filchburg  R.  Co.  v.  Page,  131  Mass. 
391;  Hamilton  v.  Ovvego,  42  N.  Y.  App.  Div. 
312;  Stewart  v.  Frink,  94  N.  Car.  487,  55  Am. 
Rep.  618;  State  v.  Joyce,  19  Wis.  90. 

Recognition  by  Authorities  as  Evidence  of  Ad- 
verse Use.  —  Brushy  Mound  v.  McCIintock,  150 
111.  129. 

7.  Claim  of  Public  Right  Essential.  —  Chicago 
v.  Borden,  190  111.  430;  Louisville,  etc.,  R. 
Co.  v.  Miller,  12  Ind.  App.  414;  May  v.  Black- 
burn, (Ky.  1894)  25  S.  W.  Rep.  112;  Sprow  v. 
Boston,  etc.,  R.  Co.,  163  Mass.  330;  White  v. 
Wiley,  59  Han  (N.  Y.)6i8,  13  N.  Y.  Supp.  205; 
Sharp  v.  Mynatt,  1  Lea  (Tenn.)  375;  San  An- 
tonio     Sullivan,  4  Tex.  Civ.  App.  451. 

8.  Knowledge  of  Claim  of  Right  Necessary.  — 
Maltman  v.  Chicago,  etc.,  R.  Co.,  41  111.  App. 
229;  Lewis  v.  Lincoln,  55  Neb.  1. 
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and  use  by  permission  or  sufferance  is  insufficient.1 

The  Fact  that  a  Eoad  Is  Encumbered  by  Gates  and  Bars  is  strong  evidence  that  the 
use  thereof  is  permissive  merely,  and  not  adverse.2 

Use  of  Wild  and  Uninclosed  Land.  —  In  some  jurisdictions  a  highway  cannot  be 
established  by  prescription  over  unoccupied  and  unimproved  prairie  land,3 
and  even  where  a  contrary  rule  prevails  it  is  held  that  in  such  a  case  the  exist- 
ence of  the  road  cannot  be  shown  by  use  alone,  without  clear  evidence  that  it 
was  adverse.4 

Use  of  Private  Way.  —  Mere  travel  by  the  public  over  a  private  way,  established 
by  the  owner  of  the  land  through  which  it  runs,  does  not  convert  such  way 
into  a  public  highway,  as  the  presumption  is  that  such  use  is  permissive.5 

d.  EXCLUSIVE  Use.  —  It  is  generally  held  that  the  public  use  must  be 
exclusive.6 

e.  Use  of  Definite  Line  of  Travel.  —  The  public  cannot  acquire  a 
prescriptive  right  to  pass  over  land  generally.  The  travel  must  be  confined 
to  a  definite  line  throughout  the  prescriptive  period,7  especially  in  a  case 


1.  Use  by  Permission  or  Sufferance  Insufficient 

—  United  States. — Coburn  v.  San  Mateo  County, 
75  Fed.  Rep  520. 

Arkansas.  — Jones  v.  Phillips,  59  Ark. 
35- 

California.  —  Cooper  v.  Monterey  County, 
104  Cal.  437. 

Illinois.  —  Chicago  v.  Chicago,  etc.,  R.  Co., 
152  111.  561;  Grube  v.  Nichols,  36  111.  92. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Sey- 
mour, 154  Ind.  17;  Shellhouse  v.  State,  no 
Ind.  509. 

Iowa.  —  Mills  v.  Evans,  100  Iowa  712;  On- 
stott  v.  Murray,  22  Iowa  457. 

Kentucky.  —  Thornton  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1897)  39  S.  W.  Rep.  694;  Harelson 
v.  Elsey,  (Ky.  1805)  33  S.  W.  Rep.  91. 

Louisiana.  —  McCearley  v.  Lemennier,  40 
La.  Ann.  253. 

Massachusetts.  —  Moffalt  v.  Kenny,  174 
Mass.  311. 

Michigan.  —  Highway  Com'rs  v.  Riker,  79 
Mich.  551 

New  Hampshire .  —  Plummer  v.  Ossipee,  59 
N.  H.  55. 

New  York.  —  People  v.  Livingston,  27  Hun 
(N.  Y.)  105. 

Pennsylvania.  —  Ferdinando  v.  Scranton,  190 
Pa.  St.  321. 

Tennessee.  —  Henderson  v.  Alloway,  5  Tenn. 
Ch.  688. 

Texas. — Smith  v.  State,  (Tex.  Crim.  1897) 

40  S.  W.  Rep.  736;  Lutcher,  etc.  Lumber  Co. 
it.  Dyson,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
61;  Cunningham  v.  San  Saba  County,  1  Tex. 
Civ.  App.  480. 

Virginia.  —  Gaines  v.  Merryman,  95  Va.  660; 
Com.  v.  Kelly,  8  Gratt.  (Va.)  632. 

West  Virginia.  —  Shaver  v.  Edgell,  48  W. 
Va.  502;  Dicken  v.  Liverpool  Salt,  etc.,  Co., 

41  W.  Va.  511. 

Wisconsin.  —  Frye  v.  Highland,  109  Wis. 
292. 

2.  Existence  of  Gates  Evidence  of  Permissive 

Use.  —  Huffman  v.  Hall,  102  Cal.  26;  State  v. 
Green  41  Iowa  693. 

3.  Unimproved  Prairie  Land.  —  Smith  v. 
Smith,  34  Kan.  293;  Cunningham  v.  San  Saba 
County,  1  Tex.  Civ.  App.  480. 

Where  the  Land  Is  Fenced  on  Both  Sides  the 
rule  stated  in  the  text  does  not  apply.  Raven 


v.  Travis  County,  (Tex.  Civ.  App.  1899)  53  S 
W.  Rep  355. 

Where  the  Road  Used  Is  the  Only  Practicable 
Way  through  the  section  of  country  in  which 
it  is  located,  the  fact  that  it  is  not  fenced  is 
immateiial.  Hall  v.  Austin,  20  Tex.  Civ. 
App.  59. 

4.  User  Alone  Not  Sufficient  Where  Land  Is  Un- 
inclosed —  Alabama.  —  Rosser  v.  Bunn,  6fi 
Ala.  89. 

Illinois.  —  O'Connell  v.  Chicago  Termin  i 
Transfer  R.  Co.,  184  III.  308;  Brushy  Mound 
v.  McClintock.  150  111.  129;  Owens  v.  Crosseu, 
105  111.  354;  Warren  v.  Jacksonville,  15  HI 
236.  58  Am  Dec.  610;  Peyton  v.  Shaw,  15  III. 
App.  192;  Fox  v.  Virgin,  5  111.  App.  515,  n 
111.  App.  513. 

Iowa.  —  State  v.  Kansas  City,  etc.,  R.  Co., 
45  Iowa  139. 

Maine.  — -  Mayberry  v.  Standish,  56  Me.  342. 

Arebraska.  —  Engle  v.  Hunt,  50  Neb.  35S; 
Shaffer  v.  Stull  32  Neb.  94;  Rathman  t. 
Norenberg,  21  Neb.  467;  Graham  v.  Hartnett, 
10  Neb.  517. 

New  York.  —  Matter  of  Widening  Hand  St.. 
52  H tin  (N.  Y.)  206. 

5.  Mere  Travel  over  Private  Way  Insufficient. 
—  Chicago  v.  Chicago  etc.,  R.  Co.,  152  III  561 ; 
Toof  v.  Decatur.  19  111.  App.  204;  Hall  -•. 
McLeod,  2  Met.  (Ky.)  104,  74  Am.  Dec.  400; 
Root  v.  Com.  98  Pa.  St.  170,  42  Am.  Rep.  614. 

6.  Use  Should  Be  Exclusive.  —  Baltimore  etc. 
R.  Co.  v.  Seymour.  154  Ind  17;  Alton  v.  Mee- 
wenberg,  108  Mich  629. 

Land  Partly  Occupied  by  Railroad.  —  The  fact 
that  part  of  a  strip  of  land  is  occupied  by  rail- 
road tracks  does  not  prevent  it  from  becoming 
a  highway  by  prescription.  Speir  v.  Net'.' 
Utrerht,  121  N  Y.  420. 

Public  Use  of  Private  Railroad  Crossing.  — 
Where  there  is  a  private  way  across  a  railroad 
by  reservation,  the  public  may  acquire  a  pre- 
scriptive right  to  use  it.    Sprow  v.  Boston,  etc. 
R.  Co.,  163  Mass.  330. 

7.  Definite  Line  of  Travel  Essential.  —  Ottawa 
v.  Yentzer.  160  III.  509;  Madison  Tp.  v.  Galla- 
gher, 159  III.  105;  Gemleman  t.  Soule.  32  III. 
271,  83  Am.  Dec.  264;  Maltman  v.  Chicago, 
etc.,  R  Co..  41  III.  App.  229;  Bryan  v.  East 
St.  Louis,  12  III.  App.  390;  South  Branch  R. 
Co.  v.  Parker.  4t  N.  J.  Eq.  489. 
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where  the  land  is  wild  and  uninclosed.1  Slight  variations  in  the  line  of  travel 
are  not  fatal,  however;2  and  where  the  travel  over  a  part  of  a  road  has  con- 
tinued in  the  same  line  for  the  requisite  time,  that  part  may  be  established  as 
a  highway  notwithstanding  variations  in  other  parts.3 

/.  Continuous  Use. —The  use  of  the  road  must  be  continuous  and 
substantially  uninterrupted  for  the  entire  period.4 

Road  Obstructed  by  Gates  or  Fences.  —  The  erection  of  gates  or  fences  across  a 
road,  by  the  landowner,  constitutes  an  interruption  of  the  public  use,5  and 
while  evidence  of  such  an  interruption  is  not  absolutely  conclusive  against  the 
claim  to  a  highway  by  prescription,6  it  strongly  tends  to  rebut  the  presumption 
which  would  otherwise  arise.7 

g.  Use  with  Knowledge  and  Acquiescence  of  Landowner.  — 
The  use  of  the  road  by  the  public  must  be  known  to  the  landowner,8  and, 
under  the  theory  of  prescription  proper,  it  must  also  have  been  with  his 
acquiescence;9  but  in  many  of  the  states  it  is  now  held  that  under  statutes 
providing  for  the  establishment  of  highways  by  user  the  intention  of  the  land- 
owner is  immateiial,  and  that  a  road  used  by  the  public  for  the  required  period 
becomes  a  highway  even  without  the  consent  or  acquiescence  of  the  owner  of 
the  land.10 

h.  Recognition  and  Repair  by  Public  Authorities.  —  In  Illinois  it  is 
held  that  a  highway  may  be  established  by  prescription  without  evidence  that 
it  has  been  recognized  and  worked  by  the  public  authorities ; 11  but  in  most  of 
the  states  such  recognition  and  working  of  the  road  are  held  to  be  essential.12 


1.  Where  Land  Is  Wild  and  Uninclosed.  — ■  Friel 

v.  People,  4  Colo.  App.  259;  Ottawa  v.  Yent- 
zer,  160  111.  509;  Brushy  Mound  v.  McClintock, 
150  111.  129;  Owens  v.  Crossett,  105  111.  354; 
Hjugham  v.  Harvey,  40  Iowa  634;  Lyle  v. 
Lesta,  64  Mich  16;  Montana  Ore-Purchasing 
Co.  v.  Butte,  etc.,  Consol.  Min.  Co.,  25  Mont. 
427;  Brake  v.  Crider,  107  Pa.  St.  210. 

2.  Slight  Variations  Not  Fatal.  —  Howard  v. 
State,  47  Ark.  431;  Bumpus  v.  Miller,  4  Mich. 
159;  Nelson  z>  Jenkins,  42  Neb.  133. 

3.  Partial  Variation  Not  Fatal  to  Entire  Road. 

—  Hart  v.  Red  Cedar,  63  Wis.  634. 

4.  Continuous  and  Uninterrupted  Use  Essential. 

—  Whaley  v.  Wilson,  120  Ala.  502;  Sutton  v. 
Nicolaisen,  (Cal.  1896)44  Pac.  Rep.  805;  Gen- 
tleman v.  Soule,  32  111.  271,  83  Am.  Dec. 
264;  Martin  v.  People,  23  111.  395;  Shellhouse 
v.  State,  no  Ind.  509;  Mills  v.  Evans,  100 
Iowa  712;  State  v.  Calais,  48  Me.  456;  Odiorne 
v.  Wade,  5  Pick.  (Mass.)  421;  In  re  Howland 
Bridge,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
845. 

What  Constitutes  Fatal  Interruption.  —  Madi- 
son Tp.  v.  Gallagher,  159  111.  105;  Toof  v.  De- 
catur, 19  111.  App.  204.  And  see  O'Connell  v. 
Bowman,  45  111.  App.  654. 

The  Making  of  a  Paper  Plat  Which  Ignores  the 
Existence  of  the  Road,  by  the  landowner,  does 
not  constitute  a  fatal  interference  with  the 
public  use.  Ellsworth  v.  Grand  Rapids,  27 
Mich.  250. 

5.  Erection  of  Gates  or  Fences  Interruption. 

—  Whaley  v.  Wilson,  120  Ala.  502;  Harper  v. 
State,  109  Ala.  66;  Johnson  v.  Stayton  5  Harr. 
(Del.)  448;  O'Connell  v.  Bowman,  45  111.  App. 
654;  Luecken  v.  Wuest,  31  111.  App.  506; 
Shellhouse  v.  State,  no  Ind.  509;  Shell  v. 
Poalson,  23  Wash.  535. 

6.  Proof  of  Obstruction  Not  Conclusive  Against 
Claim.  —  Bolger  v.  Foss,  65  Cal.  25c;  Weld  v. 
Brooks,  152  Mass.  297;  State  v.  Alstead,  18  N. 


H.  60;  Goelet  v.  Board  of  Aldermen,  14  R.  I. 
295. 

7.  Existence  of  Gates  Strong  Evidence  Against 
Claim. —  Baldwin  v.  Herbsi,  54  Iowa  168. 

8.  Use  Must  Be  Known  to  Landowner.  —  State 
v.  Teeters,  97  Iowa  458;  State  v.  Kansas  City, 

etc.,  R.  Co.,  45  Iowa  139;  Engle  v.  Hunt,  50 
Neb  358;  Shaffer  v.  Stull,  32  Neb.  94;  Graham 
v.  Hartnett,  10  Neb.  517;  Reed  v.  Harlan,  2 
Ohio  Dec  (Reprint)  553,  3  West.  L.  Month.  632. 

9.  Acquiescence  of  Landowner  Essential.  — 
Warren  v.  Jacksonville,  15  III.  236,  58  Am. 
Dec.  610;  Sprow  v.  Boston,  etc.,  R.  Co.,  163 
Mass.  330. 

Consent  Given  Through  Mistake  —  Claim  De- 
feated.—  State  v.  Crow,  30  Iowa  258.  But  see 
State  v.  Waterman,  79  Iowa  360;  and  consult 
the  cases  cited  in  the  note  immediately  follow- 
ing. 

10.  Intention  of  Landowner  Not  Material  under 
Statutes. —  Freshour  v.  Hihn,  99  Cal.  443; 
Madison  Tp.  v.  Gallagher,  159  111.  105  Brown 
v.  Hines,  16  Ind.  App.  1;  Strong  v.  Makeever, 
102  Ind.  578;  Ross  v.  Thompson.  78  Ind.  90; 
Campau  v.  Detroit,  104  Mich.  560;  Ellsworth 
v.  Grand  Rapids,  27  Mich.  250;  Devenpeck  v. 
Lambert,  44  Barb.  (N.  Y.)  596;  Walcott  Tp.  v. 
Skauge,  6  N.  Dak.  382. 

11.  Recognition  and  Working  by  Public  Author- 
ties.  —  Madison  Tp.  v.  Gallagher,  159  III.  105; 
Lewiston  v.  Proctor,  27  111.  414;  Shugart  v. 
Halliday,  2  111.  App.  45. 

12.  Iowa.  —  State  v.  Green,  41  Iowa  693. 
Kansas.  — State  v.  Horn,  35  Kan.  717. 
New   York.  —  Harriman  v.  Howe,  78  Hun 

(N.  Y.)  280,  affirmed  155  N.  Y.  683;  Speir  v. 
New  Utrecht,  121  N.  Y.  420;  Burlew  v.  Hunter, 
41  N.  Y.  App.  Div.  148;  People  v.  Osborn,  84 
Hun  (N.  Y.)  441.  affirmed  155  N.  Y.  685. 

North  Carolina.  —  State  v.  Lucas,  124  N. 
Car.  804:  State  v.  Gross,  119  N.  Car.  868; 
State  v.  Fisher,  117  N.  Car.  733;  Boyden  v. 
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It  is  not  necessary,  however,  that  the  whole  of  the  road  be  worked.1 

i.  Payment  of  Taxes  by  Landowner.  —  The  fact  that  taxes  have  been 
assessed  upon  land  and  paid  by  the  owner  tends  to  show  that  public  use  of 
such  land  as  a  highway  has  not  been  under  claim  of  right.2 

7.  Prescriptive  Period. --The  use  must  continue  for  the  full  prescriptive 
period/*  which,  in  the  absence  of  special  statutory  provisions,  is  the  period 
of  limitation  for  real  actions.4  User  for  less  than  the  prescriptive  period 
furnishes  evidence  from  which  the  jury  may  presume  a  dedication  by  the 
landowner,  but  it  does  not  vest  an  easement  in  the  public  by  prescription.5 

8.  Extent  of  Highway  Acquired  by  Prescription.  —  As  a  general  rule  the 
width  of  a  highway  acquired  by  prescription  is  determined  by  the  extent  of 
the  public  use,  as  evidenced  by  the  width  of  the  beaten  track  ;  6  but  circum- 
stances may  exist  which  will  warrant  the  jury  in  finding  that  the  width  of  the 
road  is  not  so  limited.7  Where  the  highway  is  established  by  user  alone  there 
is  no  presumption  that  it  is  of  the  statutory  width  ;8  but  the  contrary  is  true 
where  there  has  been  an  attempt  to  lay  out  the  road  by  statutory  proceedings,9 


Achenbach  79  N.  Car.  539;  Davis  v.  Ramsey, 
5  Jones  L.  (50  M.  Car.)  236. 

Vermont. — Bailey  v.  Fairfield,  Brayt.  (Vt.) 
128;  Emery  v.  Washington,  Brayt.  (Vt  )  129. 

Virginia.  —  Gaines  v.  Merryman,  95  Va.  660; 
Com.  v.  Kelly,  8  Gratt  (Va.)  632. 

West  Virginia.  —  State  v.  Dry  Fork  R.  Co., 
50  VV  Va.  235;  Talbott  v.  King.  32  W.  Va.  6. 

Wisconsin.  — ■  Hart  v.  R?d  Cedar,  63  Wis.  639. 

Repairs  Evidence  of  Existence  of  Highway  — 
Massachusetts  Statute.  —  Com.  v.  Holliston.  107 
Mass.  232 

1.  Not  Necessary  that  Whole  Road  Be  Worked. 

—  Gross  v.  McNutt,  (Idaho  1894)  38  Pac.  Rep. 
935;  Stale  v.  Macy,  72  Mo.  App.  427;  Scribner 
v.  Blute.  28  Wis.  148. 

2.  Payment  of  Taxes  by  Landowner.  —  Illinois 
Cent.  R.  Co.  v.  Bloomington,  167  111.  9;  Mat- 
ter of  Widening  Hand  St.,  52  Hun  (N.  Y.)  206. 
But  see  Toof  v.  Decatur,  19  111.  App.  204; 
Campau  v.  Detroit,  104  Mich  560 

Failure  of  the  Public  Authorities  to  Levy  Taxes 
upon  land  covered  by  a  private  alley  does  not, 
of  itself,  operate  to  change  such  alley  into  a 
public  highway.  Chicago  v.  Borden,  190  III. 
430. 

3.  Use  for  Full  Prescriptive  Period  Essential  — 

Georgia.  —  Milam  v.  Sproull,  36  Ga.  393. 

Illinois. — Gentleman  v.  Soule,  32  111.  271, 
83  Am.  Dec.  264;  O'Connell  v.  Bowman,  45 
111.  App.  654. 

Kansas.  —  Oliphant  -'.  Atchison  County,  18 
Kan.  386. 

Kentucky.  —  Young  v.  Conrad.  (Ky.  1897)  38 
S.  W.  Rep.  497;  Prewitt  v.  Graves,  (Ky.  1896) 
35  S.  W.  Rep.  263. 

Maine.  —  Hicks  v.  Ward,  69  Me.  436;  Burns 
Annas,  60  Me.  288;  Rowell  v.  Montville,  4 
Ms.  270. 

Massachusetts.  —  Coakley  v.  Boston,  etc..  R. 
Co.,  159  Mass.  32. 

New  Hampshire.  —  Stale  v.  Morse,  50  N.  H. 
9;  Hayivood  v.  Charlestown,  34  N.  H.  23; 
Stevens  v.  Nashua.  46  N.  H.  192;  Slate  v.  New 
Boston,  11  N.  H.  407;  State  v.  Atherton,  16  N. 
H.  203. 

New  York.  —  Matter  of  Shawangunk  Kill 
Bridge.  100  N.  Y.  642. 

Pennsylvania.  —  Blakely  v.  Delaware,  etc.. 
Canal  Co..  2  Lack.  Leg.  N.  (Pa.)  59. 

4.  Daniels  v.  People.  21  111.  439.  But  see 
Rosser  v.  Bunn,  66  Ala.  89. 


5.  User  for  Shorter  Period  Evidence  of  Dedica- 
tion —  Colorado.  —  Starr  v.  Peop'e.  17  Colo.  458. 

Indiana.  —  Indianapolis  v.  Kingsbury.  101 
lnd.  200.  51  Am.  Rep.  749;  Carr  v.  Kolb,  99 
Ind.  53;  Faust  v.  Huntington,  91  lnd.  493; 
Ross  v.  Thompson,  78  Ind.  90;  Hatt  v.  Bloom- 
field  Tp.,  15  Ind.  226;  Hays  v.  State,  8  Ind. 
425. 

Missouri.  —  State  v.  Young,  27  Mo.  259. 

New  York. — Little  v.  Denn,  34  N.  Y.  452; 
Chapman  v.  Swan,  65  Barb.  (N.  Y.)  210. 

North  Carolina.  —  State  v.  Wolf,  112  N. 
Car.  889. 

North  Dakota.  —  Walcott  Tp.  v.  Skauge,  6 
N.  Dak.  382. 

South  Dakota.  —  Mason  v.  Sioux  Falls,  2  S. 
Dak.  640,  39  Am  St.  Rep.  802. 

6.  Width  Generally  Determined  by  Extent  of 
Beaten  Track. —  District  of  Columbia  <■.  Robin- 
son, 180  U.  S.  92;  Epler  v.  Niman,  5  Ind.  459: 
Scheimer  v.  Price,  65  Mich.  638;  Plummet  z: 
Ossipee,  59  N.  H  55;  Talmage  v.  Huntting, 
29  N.  Y.  447;  Wakeman  v.  Wilbur,  (Supm.  Ct 
Gen.  T.)  4  N.  Y.  Supp.  938;  People  Judges, 
24  Wend.  (N.  Y.)  491;  Furniss  v.  Furniss,  29 
Pa.  St.  15;  Jackson  v.  Slate  Belt  Electric  St. 
R.  Co.,  7  Northam.  Co.  Rep.  (Pa.)  286;  Morse 
-■.  Ranno,  32  Vt.  600. 

7.  When  Width  Is  Not  Limited  to  Beaten  Track 
—  Question  for  Jury. —  Lawrence  Mt.  Vernon, 
35  Me.  100;  Hannum  v.  Belchertown,  19  Pick. 
(Mass.)  311;  State  v.  Morse.  50  N.  H.  9;  Coffin 
v.  Plymouth.  49  N.  H.  173;  Willey  v.  Ports- 
mouth, 35  N.  H.  303;  Whitesides  <■.  Green,  13 
Utah  341,  57  Am.  St.  Rep  740. 

Width  Dependent  on  Public  Necessity.  ■ — 
Yakima  County  v.  Conrad,  (Wash.  1901)  66 
Pac.  Rep.  411. 

Such  Adjacent  Land  as  Is  Necessary  for  Ordinary 
Repairs  and  Improvements  may  be  included 
within  the  limits  of  a  highway  established  by 
user.  Marchand  v.  Maple  Grove,  48  Minn. 
271. 

8.  No  Presumption  of  Statutory  Width.  —  Davis 
71.  Clinton,  58  Iowa  3S9;  Wayne  County  Sav. 
Bank  v.  Stockwell.  84  Mich.  586,  22  Am.  St. 
Rep.  708;  Marchand  v.  Mapl?  Grove.  48  Minn. 
271;  Harlow  v.  Humiston.  6  Cow.  (N.  Y.)  189. 
But  see  Hull  v.  Richmond,  2  Woodb.  &  M.  (U. 
S.)  337. 

9.  Wh?re  Establishment  under  Statute  Haa 
Been  Attempted-  —  Pillsbury  v.  Brown.  82  Me. 
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or  where  the  landowner  has  evinced  an  intention  to  dedicate  the  land  for  a 
highway.1 

Qualified  Right  —  Highway  Encumbered  with  Gates.  —  Where  gates  have  been 
maintained  upon  a  highway  throughout  the  prescriptive  period,  the  right 
acquired  by  the  public  is  qualified  to  that  extent.* 

9.  Proceedings  for  Recognition  and  Record.  —  Most  of  the  statutes  which 
provide  for  the  establishment  of  highways  by  user  also  provide  for  the  re<  og 
niti&n  and  recording  of  such  roads  by  the  public  authorities.   The  proceedings 
in  such  cases  are  entirely  statutory,  and  compliance  with  all  the  requirements 
of  the  law  is,  of  course,  essential.3 

10.  Evidence — In  General.  — The  existence  of  a  highway  by  prescription 
may  be  proved  by  parol.'1  Declarations  of  the  owner  of  the  land  over  which 
the  road  runs,  that  it  is  a  highway,  are  admissible  in  evidence,5  as  are  also  the 
acts  of  the  public  authorities  in  allowing  a  road  tax  to  be  worked  out  on  the 
road  in  question,6  or  in  refusing  to  assess  the  land  for  taxation.7  Ancient 
deeds  mentioning  the  road  in  question  as  a  street,  and  plans  referred  to  in 
such  deeds,  are  also  admissible.8  Evidence  may  be  given  that  it  is  the  general 
understanding  in  the  community  that  the  locus  in  quo  is  a  highway.9  Evidence 
of  an  attempt  to  lay  out  a  highway  by  legal  proceedings  is  admissible  to  prove 
the  existence  of  a  highway  by  user,  in  the  same  locality,  but  not  of  one  in  a 
different  locality.10  An  order  of  the  public  authorities  refusing  to  discontinue 
a  road,  on  the  ground  that  it  is  not  a  highway,  does  not  constitute  evidence 
that  such  road  is  not  a  highway  by  prescription.11  Evidence  on  the  question 
of  public  necessity  is  not  important  beyond  explaining  the  nature  of  the  user.12 

The  Iowa  Statute  providing  that  the  fact  of  adverse  possession  must  be  proved 
by  evidence  distinct  from  and  independent  of  the  use,  and  requiring  evidence 
that  the  person  against  whom  the  claim  is  made  had  express  notice  thereof, 
applies  to  cases  where  highways  are  claimed  by  prescription  alone,13  but  not 
to  cases  where  there  is  also  evidence  of  dedication.14 

Burden  of  Proof.  —  The  burden  of  proving  a  highway  by  prescription  is  upon 
the  party  who  alleges  its  existence.15 

450;  Stat»  v.  Auchard,  22  Mont.  14;  Burrows         6.  Road  Tax  Worked  Out  on  Road  in  Contro- 
ls Guest,  5  Utah  91;  Upper  v.  Lowell,  7  Wash.      versy. —  Wicks  v.  Ross,  37  Mich.  464. 
460  7.  Refusal  to  Assess  Land  for  Taxation. — Grand*- 

Evidence  of  Irregular  Proceedings  to  lay  out  a  vilts  v.  Jenison,  84  Mich.  54,  affirmed  86  Mich, 
highway  is  admissible  to  determine  the  width  567. 

of  the  road  where  the  public  travel  has  con-         8.  Admissibility  of  Ancient  Deeds.  —  Bagley  v. 
formed  to  the  line  laid  out  by  the  authorities.      New  York,  etc..  R.  Co.,  165  Mass.  160. 
Nosier    v.    Coos    Bay    R.    Co.,    39    Oregon         9.  General  Understanding  that  Road  Is  High- 
331.  way.  —  Grandvilla    v.  Jenison,   84  Mich.  54 

But  otherwise  where  user  within  the  affirmed  86  Mich.  567;  Wicks  v.  Ross.  37 
boundaries  of  the  road  as  attempted  to  be  laid      Mich.  464. 

out  is  not  shown.  Bayard  v.  Standard  Oil  10.  Evidence  of  Attempted  Establishment  by 
Co  ,  38  Oregon  438.  Legal  Proceedings, —  Bartlett  v.  Beardmore  74 

1.  Bartlett  v.  Beardmore,  77  Wis.  356.  Wis.  485.     And  see  Shell  v.  Foulson,  23  Wash. 

2.  Public  Right  Qualified  by  Existence  of  Gates.  535. 

—  Green  v.  Bethea,  30  Ga.  896;  Hinks  v.  11.  Order  Refusing  to  Discontinue  Road. — Com. 
Hinks,  46  Me  423.  .  ,   7/.  Peti'cler,  no  Mass.  62. 

3.  Proceedings  for  Recognition  and  Record. —  12.  Evidence  as  to  Public  Necessity. —  Hougham 
McKeen  v.  Porter,  134  Ind.  483;  Washington      v.  Harvey,  40  Iotva  634. 

Ice  Co.  v.  Lay,  103  Ind.  48,  Gibbons  v.  Cop-  13.  Evidence  under  Iowa  Statute.- — Burlington, 
per,  b7  Ind.  81;  Vandever  v.  Garshwiler,  63  etc.,  R.  Co.  v.  Columbus  Junction,  104  Iowa 
Ind.  185;  Brown  t.  Kansas  City,  etc.,  R.  Co.,  no;  Gray  v.  Haas,  98  Iowa  502;  Zigefoose  v. 
20  Mo.  App.  427;  Talmage  v.  Huntting,  29  N.  Zigefoose,  69  Iowa  391;  Stale  v.  Mitchell,  58 
Y.  447,  affirming  39  Barb   (N.  Y.)  654.    And      Iowa  567. 

see  also  the  cases  cited  supra,  this  section,  //•-         14.  Statute  Not  Applicable  Where  Dedication  la 

regular  Establishment  Cured  by  User  —  Statu-  Shown. — State  v.  Birmingham,  74  Iowa  407 
tory  Provisions.  Duncombe  v.  Powers,  75  Iowa  185;  Gerberling 

4.  Parol  Eviderc;  Sufficient.  —  Mosier  v.  Vin-     v.  Wunnenberg,  51  Iowa  125. 

cent.  34  Iowa  478;  Brown  v.  Jefferson  County.  15.  Burden  of  Proof  upon  Claimant. —  Diamond 
16  Iowa  339  Match  Co  v.  Ontonagon.  72  Mich.  249;  State 

5.  Declarations  of  Landowner.  —  Sullivan  -•.  v.  Fisher,  117  N.  Cat.  733,  Shaver  v.  Edgell, 
Slate,  52  Ind.  309.  48  W.  Va.  502. 
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Definitions. 


Question  for  Jury.  —  Whether  or  not  a  highway  exists  by  prescription  is 

generally  a  question  for  the  jury.1 

PRESCRIPTION  OF  A  STATUTE.  —  See  note  2. 
PRESENCE  -  PRESENT.  —  See  note  3. 

PRESENT  —  PRESENTMENT.    (See  also  the  title  JURY  and  Jury  Trial, 

vol.  17,  p.  1277  et  seq.,  and  see  the  title  INDICTMENTS,  INFORMATIONS,  AND 

Complaints,  10  Encyc.  of  Pl.  and  Pr.  344.  As  to  the  presentment  of  a 
bill  of  exchange,  see  the  title  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
vol.  4,  p.  348  et  seq.)  —  To  present  is  to  lay  before  a  public  body  for  con- 
sideration, as  before  a  legislature,  a  court  of  judicature,  a  corporation,  etc.;  to 
indict  ;  to  give  notice  officially  of  a  crime  or  offense.4    A  presentment  is  a 


The  Burden  of  Proof  Is  Shifted  after  public  use 
for  the  required  period  has  been  shown.  Toof 
v.  Decatur,  19  111.  App  204. 

1.  Question  for  Jury.  —  District  of  Columbia  v. 
Robinson,  180  U.  S.  92;  Casey  v.  Tama  County, 
75  Iowa  655;  City  Cemetery  Assoc.  v.  Men- 
inges 14  Kan.  312;  Taft  v.  Com.,  158  Mass. 
526;  Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271,  18 
Am.  St.  Rep.  441;  Compton  v.  Waco  Bridge 
Co.,  62  Tex.  715;  Bartlett  v.  Beardmore,  77 
Wis.  356. 

2.  Prescription  of  a  Statute.  (See  also  the  title 
Statutes,)  —  In  Peterman  v.  Huling,  31  Pa. 
St.  436,  it  was  said:  "  If  it  be  suggested  that 
prescription  of  a  statute  is  necessary  to  give 
it  effect,  it  must  be  admitted.  But  if  by  pre- 
scription, is  meint  publication  among  the  au- 
thorized pamphlet  laws,  the  suggestion  cannot 
be  supported.  Extensive  publication  is  doubt- 
less the  dictate  of  justice,  and  accordingly 
ample  provision  has  been  made  for  it  both  by 
the  constitution  and  by  Acts  of  Assembly. 
There  are,  however,  other  modes  of  publica- 
tion than  that  by  the  pamphlet  laws.  The 
doings  of  the  legislature  are  necessarily  public, 
and  the  journals  of  each  house  are  required 
to  be  published  weekly.  Every  enactment  is 
therefore  published  in  the  sense  in  which 
publication  is  intended  in  the  word  pre-, 
scribed. ' ' 

3.  "  Presence  "  Contradistinguished  from  "  Ab- 
sence." —  Ray  v.  Hill,  3  Strobh.  L.  (S.  Car.) 
303;  Neil  v.  Neil,  1  Leigh  (Va.)  6;  Moore  v. 
Moore,  8  Gratt.  (Va  )  326.  And  see  Absent  — 
Absence,  Etc.,  vol.  1,  p.  203. 

Actual  or  Constructive.  —  In  Brown  v.  Com., 
3  Grant  Cas.  (Pa.)  209,  where  a  charter  de- 
clared that  "  each  person  being  present  at  the 
election  "  should  be  entitled  to  a  vote,  it  was 
held  that  by  present  was  meant  an  actual  and 
not  a  constructive  presence. 

Actually  Present  —  Duress.  —  See  the  title 
Duress,  vol.  10,  p.  347,  note  r. 

Obscenity. — Obscene  words  uttered  in  the 
hearing  of  a  female  are  used  in  her  presence, 
especially  when  addressed  to  her  by  name. 
Brady  v.  State,  48  Ga.  311.  And  see  the  title 
Obscenity,  vol.  21,  p.  760. 

Present  at  Trial.  —  A  statute  required  the 
justices  or  the  greater  part  of  them  jiresent 
when  a  party  took  an  exception  in  writing  to 
put  thereto  their  seals.  In  construing  this 
statute  the  court  said:  "  The  word  present 
manifestly  means  present  at  the  trial;  for  the 
exception  is  to  be'  instantly'  written  down, 
and  the  justices  present  are  to  put  to  [it]  their 
seals."    Agnew  v.  Campbell,  17  N  J.  L.  294. 


Presence  of  Accused.  (See  also  the  title  Ar- 
raignment and  Plea,  2  Encyc.  of  Pl.  and  Pr. 
767,  792.) —  In  Matthews  v.  Slate,  gLea^Tenn.) 
128,  it  was  held  that  a  prisoner  in  the  dock  in 
a  position  to  see  and  hear  all  that  was  done, 
and  having  opportunity  to  interpose  objec- 
tions, was  in  law  present  at  the  trial.  And 
see  the  title  Sentence  ami  Punishment. 

Presence  of  Court- —  Contempt.  (See  also  the 
title  Contempt,  vol.  7,  p.  25.) — In  Matter  of 
Wood,  82  Mich.  75.  it  was  held  that  the  words 
"  immediate  view  and  presence,"  as  used  in  a 
statute  defining  contempt,  were  words  of  limi- 
tation and  excluded  the  idea  of  constructive 
presence;  that  such  immediate  view  and  pres- 
ence did  not  extend  beyond  the  range  of  vision 
of  the  presiding  judge,  and  that  the  term  ap- 
plied only  to  such  contempts  as  were  com- 
mitted in  the  face  of  the  court. 

Presence  of  Officer.  (See  also  the  title  Arrest, 
vol.  2,  p.  873.) — In  People  v.  Bartz,  53  Mich. 
493,  it  was  held  that  a  breach  of  the  peace 
was  committed  "  in  the  presence  of  an  officer  " 
where  the  officer  could  detect  the  act,  and 
could  have  seen  the  person  committing  the 
offense  if  it  had  been  light,  though  it  was  com- 
mitted at  some  distance  from  him  and  in  the 
dark.  See  also  State  v.  McAfee,  107  N.  Car. 
812.  But  in  People  v.  Johnson,  86  Mich.  178, 
it  was  held  that  presence  in  this  sense  meant 
in  sight  of  the  officei. 

When  Wife  Is  in  Presence  of  Her  Husband.  — 
See  the  title  Husband  and  Wife,  vol.  15,  pp. 
903,  904. 

Presence  of  Testator.  —  See  the  title  Wills. 

In  Sense  of  "  At  This  Time."  —  A  bequest  to 
a  "  present  attendant  physician  "  refers  to  the 
physician  attending  the  testator  at  the  dale  of 
the  will.     Evereit  v.  Carr,  59  Me.  325. 

Same  —  Present  Floating  Debt.  —  See  Float- 
ing Debt,  vol.  13,  p.  683. 

Same  —  Present  Liability.  —  In  Hart  v. 
Wynne,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
848,  it  was  held  that  an  amount  to  become  due 
on  a  contract  was  a  present  liability,  as  that 
term  was  used  in  a  guaranty. 

Same  —  Present  Heirs.  —  See  the  title  Heir, 
Heirs,  and  the  Like,  vol.  15,  p.  325.  note. 

Present  Time  —  Future  Time  —  Self-defense.  — 
See  Future,  vot.  14,  p.  575. 

4.  Present.  —  State  7'.  Hinckley,  4  Minn.  345. 

Bills  to  Be  Presented  to  Governor.  —  The  Con- 
stitution of  California  requires  that  every  bill 
that  has  passed  the  legislature  must"  be  pre- 
sented "  to  the  governor  before  it  becomes  a 
law.  It  has  been  held  that  this  does  not  mean 
that  the  bill  may  be  merely  exhibited  to  that 
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Definitions. 


notice  taken  by  a  grand  jury  of  any  offense,  from  the  knowledge  or  observa- 
tion of  the  grand  jurors,  without  any  bill  of  indictment  laid  before  them  at 
the  suit  of  the  government.1 

Presentment  and  Indictment  Distinguished.  —  A  presentment  differs  from  an  indict- 
ment in  that  it  wants  technical  form,  and  is  usually  found  by  the  grand  jury 
upon  its  own  knowledge,  or  upon  the  evidence  before  it,  without  having  any 
bill  from  the  public  prosecutor.  It  is  an  informal  accusation,  which  is  gener- 
ally regarded  in  the  light  of  an  instruction  upon  which  an  indictment  can  be 
framed.2    But  in  one  sense  of  the  term  every  indictment  is  a  presentment.3 

PRESENTATION.  —  See  note  4. 

PRESENTATION  OF  CLAIMS.    (See  also  the  titles  Debts  OF  Decedents, 
vol.  8,  p.  1062;  Municipal  Corporations,  vol.  20,  p.  1231.)  —  See  note  5. 
PRESENTLY  ACQUIRED  PROPERTY.  —  See  note  6. 
PRESENTS.  —  See  note  7. 
PRESIDE  —  PRESIDING.  —  See  note  8. 


officer  and  immediately  thereafter  taken  away 
or  withdrawn,  but  he  must  have  time  deliber- 
ately to  consider  its  provisions  and  prepare  his 
objections.  Harpending  v.  Haight,  39  Cal. 
199.  See  also  Presentation,  post,  and  see 
generally  ihe  tiile  Statutes. 

Accuse.  —  In  State  v.  Hinckley,  4  Minn.  345, 
an  indictment  which  began:  "The  grand 
jurors  *  *  *  upon  their  oaths  present 
that."  etc.,  instead  of  tollowing  the  form 
given  in  the  statute,  "A  B  is  accused  by  the 
grand  jury  of,"  etc.,  was  held  to  be  good  as 
an  indictment  if  it  stated  facts  constituting  an 
offense. 

1.  Presentment. — 4  Black.  Com.  301;  Matter 
of  Grosbois,  109  Cal.  445  ;  U.  S.  v.  Elliott,  Hay  w. 
&  H.  (D.  C.)  233;  Hawkins  v.  State,  54  Ga. 
657;  Com.  v.  Green,  126  Pa.  St.  538. 

A  presentment  is  an  accusation  of  the  grand 
jury  without  any  bill  before  it,  and  afterwards 
reduced  to  the  form  of  an  indictment.  Mack 
v.  People,  82  N.  Y.  237. 

Reference  to  Grand  Jury  of  Indictment  Founded 
on  Presentment  Held  Not  Necessary.  —  Nunn  v. 
State,  1  Ga.  245. 

2.  Distinguished  from  Indictment.  —  Charge  to 
Grand  Jury,  2  Savvy.  (U.  S  )  678.  See  also 
Matter  of  Grosbois,  109  Cal.  445;  Hawkins  v. 
State,  54  Ga.  657;  Lloyd's  Case,  5  Pa.  L.  J. 
60  3  Pa.  L.  J.  Rep.  193;  Slate  v.  Darnal, 
1  Humph.  (Tenn.)  292;  U.  S.  v.  Mundel,  6  Call 
(Va.)247 

3.  Indictment  and  Presentment.  —  Com.  v. 
Keefe,  9  Gray  (Mass.)  292. 

Delivery  of  Indictment.  —  An  indictment  was 
for  keeping  a  nuisance  on  a  day  named  "  and 
on  divers  other  days  and  times  between  that 
dav  and  the  day  of  the  finding  and  present- 
ment of  this  indictment."  It  was  held  that 
presentment  did  not  mean  the  delivery  of  the 
indictment  to  the  court  by  the  grand  jury. 
Com.  v.  Keefe,  9  Gray  (Mass.)  2qo.  See  also 
Com.  v.  Adams,  4  Gray  (Mass.)  27. 

4.  Presentation.  —  "The  word  presentation 
has  many  different  significations,  and  amongst 
others,  the  showing  or  delivering  up,  as  the 
context  or  the  circumstances  in  which  the  ex- 
pression is  used  mav  require."  Barllett  v. 
Holmes.  13  C.  B.  637,  76  E.  C  L.  by],  per 
JervU,  C.  J.  In  that  case  the  vendor's  mem- 
oran  lum  of  contrart  was  to  deliver  one  thou- 
sand tons  of  pig  iron  "  on  the  presentation  of 
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this  document,"  and  it  was  held  that  there 
presentation  meant  "  delivering  up." 

5.  Filing  Claim.  —  In  Mason  v.  Ashland,  98 
Wis.  546,  it  was  held  that  the  words  "pre- 
sented to  the  common  council  for  allowance  " 
and  "  filed  with  the  city  clerk  for  the  action  of 
the  common  council  "  were  identical  in  mean- 
ing The  court  said  :  "  The  only  orderl  y  way 
by  which  a  claim  can  be  presented  to  a  com- 
mon council  for  its  action  is  by  filing  the  same 
with  its  clerk." 

So  in  Oshkosh  Water  Works  (Jo.  v.  Oshkosh. 
106  Wis.  83,  it  was  held  that  the  filing  of  a 
claim  with  the  city  clerk,  not  its  actual  intro- 
duction into  the  common  council,  was  a  pre- 
sentation to  the  council  for  allowance. 

Present  in  the  Sense  of  Exhibit.  —  See  Exhibit, 
vol.  12,  p.  390.  See  also  Present —  Present- 
ment, ante,  p.  1226. 

6.  Presently  Acquired  Property.  —  See  Hughes- 
Hallett  v.  Hughes-Hallett,  152  Pa.  St. 
59°. 

7.  Presents.  —  An  advertisement  contained 
the  following  language:  "  There  will  be  dis- 
tributed as  presents  to  the  purchasets  of  en- 
gravings, in  a  just  and  legal  manner,  two 
hundred  thousand  dollars  in  presents."  In 
holding  this  to  be  a  scheme  for  the  distribu- 
tion of  prizes  or  chances  constituting  a  lottery, 
the  court  said:  "  The  term  present,  though 
literally  it  means  a  gift,  yet,  in  the  relation, 
and  in  the  sense  in  which  it  was  used,  evi- 
dently meant  a  prize.  It  was  offered  as  the 
reward  of  contest,  to  the  purchasers.  It  was 
something  to  be  won  "  Thomas  v.  People. 
59  III.  163.  See  also  Gift  Enterprise,  vol. 
14,  p.  1005 

8.  Preside. — ■  In  McLean  v.  Bruce  Tp.,  25  U. 
C.  Q.  B.  619,  it  was  held  thai  a  by-law  would 
not  be  set  aside  on  the  ground  that  the  proper 
official  did  not  preside  at  its  adoption,  where 
it  appeared  that  he  opened  and  closed  the 
polls,  but  the  lestimony  was  contradictory  as 
to  the  length  of  and  reason  for  his  absence  in 
the  meantime. 

A  Massachusetts  statute  directed  that  the 
sheriff  should  preside  at  the  trial  of  a  petition 
for  damages  to  land.  It  was  held  that  this 
did  not  require  him  personally  to  keep  or 
attend  the  jurors  while  they  were  making  up 
their  verdict,  that  duty  being  an  executive 
one,  while  his  duty  as  presiding  officer  was 
7  Volume  XXII. 


Definition. 


PRESIDENT. 


Definition. 


PRESIDENT.  —  See  note  I. 

judicial.  Tripp  v.  Bristol  County.  2  Allen 
(Mass.)  558. 

Gaming.  —  Upon  a  trial  for  gaming  the  jury 
asked:  "  In  contemplation  of  law,  does  the 
establishing  of  the  fact  that  a  party  presided 
at  a  gaming  table  for  a  single  game  constitute 
the  offense  as  charged  against  defendant?  " 
To  which  the  court  replied:  "  The  offense  of 
exhibiting  a  gaming  table  or  bank  for  the 
purpose  of  gaming  is  not  a  continuous  offense, 
but  each  act  of  exhibiting  is  a  separate 
offense."  It  was  held  that  the  court's  reply 
was  responsive  to  the  question  asked  by  the 
jury.  Gilmore  v.  Slate,  (Tex.  Crim.  1895)  29 
S.  W.  Rep.  477.  And  see  the  title  Gaming 
Houses,  vol.  14,  p.  711  et  seq 

Judge.  —  "A  judge  may  preside  whether  sit- 
ting as  a  sole  judge  or  as  one  of  several 
judges."    Smith  v.  People,  47  N.  Y.  334. 

"  Presiding  justice  "  is  equivalent  to  "  chief 
judge  "  or  "presiding  magistrate."  Bean  v. 
Loryea,  81  Cal.  153. 


Presiding  Judge.  —  By  the  Constitution  of 
Louisiana  it  is  provided  that  the  governor 
shall,  upon  the  recommendation  in  writing  of 
the  lieutenant-governor,  attorney-general,  and 
presiding  judge  of  the  court  before  which  con- 
viction was  had,  or  any  two  of  them,  have 
power  to  grant  a  pardon.  It  was  held  that 
"presiding  judge  "  did  not  refer  to  the  judge 
that  presided  at  the  trial,  but  the  judge  pre- 
siding over  the  court  at  the  time  when  the 
pardon  was  sought.  Gibson  v.  Judge,  47  La. 
Ann.  154.  See  also  the  title  Reprieve, 
Pardon,  and  Amnesty. 

1.  President  of  Court.  —  An  exemplification  of 
a  record  was  certified  as  being  by  the  presi- 
dent of  the  District  Couit.  The  contention  of 
counsel  that  the  term  did  not  import  a  judicial 
officer  was  negatived  by  the  court.  Gavit  v. 
Snowhill,  26  N.  J.  L.  78. 

President  of  Corporation.  —  See  the  title  Offi- 
cers and  Agents  of  Private  Corporations. 
vol.  21,  p.  833. 
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I.  Qualifications  for  and  Succession  to  Office  in  Case  of  Vacancy,  1229. 
II.  Election,  1229. 

III.  Duties,  Powers,  and  Rights,  1230. 

1.  Duties  in  General,  1230. 

2.  Powers,  1230. 

CROSS-REFERENC  ES. 

For  related  matters  of  Substantive  Law  see  the  titles  CONSTITUTIONAL 
LAW,  vol.  6,  p.  882;  CONSULS,  vol.  7,  p  6;  ELECTIONS,  vol.  10,  p.  552; 
IMPEACHMENT  vol.  15,  p.  1061;  MILITARY  LAW,  vol.  20,  p.  615; 
PUBLIC  OFFICERS;  REPRIEVE,  PARDON,  AND  AMNESTY; 
STATUTES;  TREATIES. 

I.  Qualifications  for  and  Succession  to  Office  in  Case  of  Vacancy.  — 

The  Constitution  of  the  United  States  provides  that  the  executive  power  of 
the  federal  government  shall  be  vested  in  the  President. 1 

Qualifications  for  Office.  —  Only  natural  born  citizens  of  the  United  States,  or 
such  persons  as  were  citizens  at  the  time  of  the  adoption  of  the  Constitution, 
who  have  attained  the  age  of  thirty-five  years  and  been  for  fourteen  years 
residents,  within  the  United  States,  are  eligible  to  that  office.3 

Vice-President.  —  In  case  of  the  removal  of  the  President  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  its  duties,  the  office  devolves  on 
the  Vice-President.3 

Succession  to  the  Presidency.  — Congress  has,  pursuant  to  the  constitutional 
provision,4  provided  that  in  case  of  the  removal,  death,  resignation,  or  inabil- 
ity of  both  the  President  and  Vice-President,  the  duties  of  the  office  shall 
successively  devolve  upon  the  following  named  officers  in  the  order  named, 
to  wit :  secretary  of  state,  secretary  of  the  treasury,  secretary  of  war,  attor- 
ney-general, postmaster-general,  secretary  of  the  navy,  and  secretary  of  the 
interior,  who  shall  act  as  President  until  the  disability  of  the  President  or 
Vice-President  is  removed  or  a  President  is  elected.5 

II.  ELECTION.  —  The  Constitution  provides  that  the  President  and  Vice- 
President  shall  be  elected  by  electors  from  each  state,  who  shall  be  appointed 
in  such  manner  as  the  legislature  thereof  may  direct,6  reserving  to  Congress 
the  power  of  determining  the  time  of  choosing  the  electors.7  The  power  of 
the  various  state  legislatures  under  this  provision  to  provide  the  manner  of 
appointing  electors  is  treated  elsewhere  in  this  work.8  The  time  and  manner 
in  which  the  electors  shall  elect  such  officers,  as  well  as  the  time  and  manner  in 
which  their  ballots  shall  be  canvassed  and  the  result  declared,  are  prescribed 
by  the  Constitution  9  and  acts  of  Congress. ,w 

1.  Const.  U.  S.,  art.  2,  §  1.  See  also  the  title  under  impeachment  shall  succeed  to  the 
Constitutional  Law,  vol.  6,  p.  1009.  office. 

2.  Const.  U.  S.,  art.  2,  §  1.  Special  Election  when  offices  of  President  and 

3.  Const.  U.  S.,  art.  2,  §  1.  Vice-PtesiJent  become  vacant  is  authorized 

4.  Const.  U  S..  art.  2  §  1.  by  Rev.  Slat.  U.  S.,  tit.  3,  c.  1. 

5.  Succession  to  the  Office.  —  Act  Jan.  ig,  1886,  6.  Const.  (J.  S.,  art.  2,  §  r. 

24  U.  S.  Stat,  at  L.,  p.  1.    This  statute  also        7.  Rev.  Stat.  U.  S.,  tit.  3,  c.  r. 
provides  that  only  such    officers  named  as         8.  See  the  title  Elections,  vol.  10,  p.  565.  . 
shall    have    been   appointed    by  the  advice        9.  Const.  U.  S.,  art.  2,  §  1 ;  art.  12  of  Amend- 

and  consent  of  the  senate  and   are  eligible  ments  to  Const.  U.  S. 

to  the  office   of  President   under    the  fore-         10.  24  U.  S.  Stat,  at  L.,  p.  373;  25  L*.  S, 

going   constitutional  provision  and  are  not  Stat,  at  L.,  p.  613. 
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Qualifications  of  Presidential  Electors.  —  Under  the  constitutional  provision  that 
"  no  senator  or  representative  or  person  holding  an  office  of  trust  or  profit 
under  the  United  States  shall  be  appointed  an  elector,"  1  a  person  holding  an 
office  by  appointment  of  the  President  made  pursuant  to  an  act  of  Congress, 
and  on  whom  is  imposed  the  duty  of  assisting  in  managing  and  directing  an 
exposition  held  under  the  auspices  of  the  federal  government,  holds  such  an 
office  of  trust  as  renders  him  ineligible  for  election  as  a  presidential  elector, 
though  he  does  not  have  the  handling  of  public  money  or  property  or  the  care 
and  oversight  of  any  pecuniary  interest  of  the  government.  Nor  can  such 
person  by  resignation  of  such  office  subsequent  to  the  election  qualify  himself 
to  act  as  an  elector.2 

III.  Duties,  Powers,  and  Rights  —  1.  Duties  in  General. — The  Constitu- 
tion provides  that  the  President  shall  take  care  that  the  laws  be  faithfully 
executed,3  but  such  section  does  not  imply  a  power  resident  in  him  to 
forbid  their  execution  so  as  to  preclude  the  courts  from  enjoining  by  manda- 
tory process  the  performance  by  a  cabinet  officer  of  a  ministerial  duty 
imposed  by  law,4  and  the  doing  of  an  unlawful  act  by  a  public  officer 
cannot  be  justified  by  showing  that  it  was  done  by  order  of  the  President.6 

The  President's  Duty  to  Exercise  a  General  Superintendence  over  the  Administration  of  the 
Laws  does  not  require  him  to  perform  in  person  the  numerous  details  incident 
thereto,  but  he  may  delegate  such  executive  functions  to  the  heads  of  the 
appropriate  departments,6  whose  acts  in  legal  effect  are  those  of  the  President.7 

2.  Powers.  —  Questions  concerning  the  powers  of  the  President  are  treated 
elsewhere  in  this  work  under  specific  titles.8 


1.  Const.  U.  S.,  art.  2.  §  i. 

2.  Officeholders  Ineligible.  — In  re  Corliss,  n 
R.  I.  638,  further  holding  that  since  the  Con- 
stitution prohibits  the  election  (that  being  the 
mode  of  appointment  fixed  by  the  legislature) 
of  such  person,  the  refusal  of  the  person  for 
whom  the  ballots  were  cast  to  act  does  not 
create  a  vacancy  wiihin  the  meaning  of  a  state 
statute  authorizing  the  other  electors  to  fill  any 
vacancy  in  case  any  elector,  chosen  as  required 
by  the  slate  statute,  should  decline  to  serve  or 
be  prevented  by  any  cause  from  serving,  but 
that  the  circumstances  make  applicable  a  stat- 
ute providing  for  the  election  of  electors  by  the 
legislature  when  by  reason  of  the  votes  being 
equally  divided  or  otherwise  there  shall  not  be 
an  election  of  the  number  of  electors  to  which 
the  state  is  entitled;  it  being  held  that  the 
person  receiving  the  next  highest  number  of 
votes  and  who  was  eligible  was  not  elected  to 
the  office.  See  also  the  title  Elections,  vol.  10, 
p.  758. 

8.  Const.  U.  S.,  art.  2,  §  3. 

Power  to  Protect  Federal  Judge.  —  The  Presi- 
dent has  power  under  this  clause  of  the  Con- 
stitution to  protect  a  federal  judge  from  assault 
while  he  is  discharging  the  duties  of  his  office. 
In  te  Neagle,  135  U.  S.  1,  affirming  39  Fed. 
Rep.  833.  See  also  the  title  Habeas  Corpus, 
vol.  15,  p.  138. 

Power  to  Protect  Citizens  in  Foreign  Country. 
—  A  naval  officer  who,  pursuant  to  orders  of 
the  President,  has  bombarded  a  foreign  pott 
for  the  purpose  of  protecting  citizens  of  the 
Uniied  States,  cannot  be  held  civilly  responsi- 
ble therefor,  since  he  is  justified  by  the  order 
and  the  order  is  one  which  the  President  in  (he 
exercise  of  his  executive  powers  had  a  right 
to  issue.  Durand  v.  Hollins,  4  Blatchf.  (U. 
S.)45i,  8  Fed.  Cas.  No.  4,186, 


Power  to  Use  Troops  to  Suppress  Riot. —  Such 
clause  authorizes  the  President  as  commander- 
in-chief  of  the  army  and  navy  to  call  out  fed- 
eral troops  to  assist  the  civil  authorities  of  the 
District  of  Columbia  in  quelling  a  riot.  U.  S. 
v.  Stewart,  2  Hayw.  &  H.  (D.  C.)  280,  27  Fed. 
Cas.  No.  16,401(1. 

4.  Kendall  V.  U.  S.,  12  Pet.  (U.  S  )  524. 

5.  Order  for  Unlawful  Act  No  Protection.  —  Otis 
v.  Bacon,  7  Cranch  (l\  S.)  589. 

6.  To  Superintend  Administration  of  Laws.  — 
Williams  v.  U.  S.,  1  How.  (U.  S.;  290. 

7.  Effect  of  Delegation.  —  Wilcox  v.  Jackson, 
13  Pet.  (U.  S.)  498;  U.  S.  v.  Eliason.  16  Pet. 
(U.  S.)  291;  Wolsey  v.  Chapman,  101  U.  S.  755; 
U.  S.  v.  Stewart,  2  Hayw.  &  H.  (D.  C.)  280,  27 
Fed.  Cas.  No  16,401a. 

8.  Power  of  Appointing,  Removing,  and  Sus- 
pending Public  Officers.  —  See  generally  the  title 
Public  Officers.  See  also  the  titles  Appoint- 
ment, vol.  2,  p.  474;  Consuls,  vol.  7,  p.  7;  Mili- 
tary Law,  vol.  20,  p.  633  et  seq.;  Prosecut  i  kg 
Attorney;  Sheriffs,  Constables,  and  Mar- 
shals; United  States  Courts. 

Treaty-making  Powers.  —  See  the  title  Trea- 
ties. 

Pardoning  Powers.  —  See  the  title  Reprieve, 
Pardon,  and  Amnesty. 

Powers  as  Commander-in-Chief  of  Army  and 
Navy.  —  Seethe  title  Military  Law,  vol.  20, 
pp.  615.  632. 

Veto  Power  and  Approval  of  Bills.  —  See  the 
title  Statutes. 

Power  to  Call  Out  Militia  to  Suppress  Insurrec- 
tions and  Repel  Invasions.  —  See  the  titles  Mili- 
tary Law,  vol.  20,  p.  631;  Militia,  vol.  20,  p. 
673- 

Power  as  Commander-in-Chief  to  Establish  Pro- 
visional Government  and  Courts.  —  See  the  titles 

Courts,  vol.  8.  p.  39;  War. 
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Presidential  Proclamations.  —  A  presidential  proclamation  which  has  been 
properly  executed  and  deposited  in  the  archives  of  the  secretary  of  state  is 
deemed  to  have  become  operative  on  the  day  of  which  it  bears  date  and  to 
have  been  in  effect  from  the  commencement  of  such  day,  and  it  will  be  con- 
clusively presumed  that  the  officer  charged  with  the  duty  of  publishing  it  has 
promptly  and  properly  discharged  that  duty.1  No  particular  form  is  required 
for  a  proclamation  ;  it  is  sufficient  if  it  has  such  publicity  as  accomplishes  the 
end  to  be  attained,  and  an  order  issued  by  the  head  of  the  appropriate  execu- 
tive department  is  a  sufficient  compliance  with  a  statute  providing  for  a 
proclamation  by  the  President.8 


PRESS.  —  See  Liberty  of  the  Press,  vol.  18,  p.  1125. 

PRESUME.  (See  also  the  title  PRESUMPTIONS,  post.)  —  The  word  "  pre- 
sume" means,  according  to  the  lexicons,  to  believe  without  examination  ;  and 
in  this  sense  it  is  a  weaker  term  than  "  belief."  3 


Power  to  Suspend  Privilege  of  Writ  of  Habeas 
Corpus.  —  See  the  thle  Habeas  Corpus,  vol.  15, 
p.  216. 

Statutory  Powers  in  Regard  to  Public  Land.  — 

See  the  tide  Public  Lands. 

Encroachment  by  Congress  on  the  Powers  of  the 
Prasiucflt. —  See  the  title  Constitutional 
Law,  vol.  6,  p.  1010. 

Encroachments  by  the  Judiciary  on  the  Powers 
of  the  President.  —  See  the  title  Constitutional 
Law.  vol.  6,  p.  1013  et  seq.  See  also  the  title 
Witnesses. 

Congress  Cannot  Delegate  Legislative  Power  to 
President. —  See  the  title  Constitutional  Law, 
vol.  6,  pp.  1027-1031. 

Delegation  to  President  of  Judicial  Functions.  — 
The  President  cannot  be  vested  with  power  to 
exercise  judicial  functions.  See  the  title  Con- 
stitutional Law,  vol.  6,  p.  1054. 

But  an  act  authorizing  the  President  to 
appoint  a  park  commission  and  to  determine 
wnether  the  price  agreed  to  be  paid  by  the 


commission  for  lands,  or  the  value  thereof  as 
fixed  by  appraisers,  is  reasonable,  and  making 
t lie  acquisition  of  the  lands  for  the  purposes  of 
a  park  depend  upon  his  approval  of  the  price 
fixed,  is  not  a  delegation  of  judicial  powers. 
Shoemaker  v.  U.  S.,  147  U.  S.  282. 

1.  Proclamation  Effective  from  Date.  —  Lapey  re 
v.  U.  S.,  17  Wall.  (U.  S.)  191;  U.  S.  v.  Norton, 
97  U.  S.  164. 

2.  Wolsey  v.  Chapman,  101  U.  S.  770. 

3.  Presume. —  Hammock  v.  McBride,  6  Ga. 
184.  And  see  Belief — Believe,  vol.  3,  p. 
914. 

Infer  and  Presume.  —  See  Inference,  vol.  16, 
p.  318,  note. 

Admissions.  —  As  to  the  meaning  of  this  term 
when  applied  to  admissions,  the  court  in  State 
v.  Brooks,  gg  Mo.  143,  said:  "To  say  that 
they  are  to  be  '  taken  as  true  '  (as  was  done  in 
this  instance)  is  saying  no  more  than  that  they 
are  '  presumed  to  be  true,'  or  are  conclusive 
for  the  purposes  of  the  case  in  hand." 
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By  Briscoe  Baldwin  Clark. 

I.  Definition,  1233. 
II.  Division  of  Presumptions,  1234. 

1.  In  General,  1234. 

2.  Irrebuttable  Presumptions,  or  Presumptions  of  Law,  1234. 

3.  Rebuttable  P resumptions,  1235. 

III.  Presumption  Cannot  Be  Based  on  Presumption,  1236. 

IV.  Conflicting  Presumptions,  1236. 

V.  Continuance  of  Existing  Condition  or  State  of  Facts,  1238. 

1.  In  General,  1238. 

2.  Past  Existence  of  Condition  or  State  of  Facts,  1239. 

3.  Future  Existence  of  Facts,  1239. 

4.  Application  of  Principle  to  Particular  Conditions  and  Stales  of  Facts,  1239 

a.  Financial  Condition  of  Individual,  1239. 

b.  Habits  and  Character,  1239. 

c.  Personal  and  Official  Relations,  1240. 

(1)  General  Rule,  1240. 

(2)  Partnership,  1240. 

(3)  Ownership  of  Stock,  1240. 

(4)  Agency,  1240. 

(5)  Illicit  Relations,  1240. 

(6)  Holding  Office,  1240. 

d.  Mental  Condition,  1241. 

e.  Status  of  Individuals,  1241. 

f.  Title  and  Ownership,  1242. 

g.  Possession,  1 242. 

h.  Contract  Obligations,  1243. 

i.  Condition  of  Inanimate  Tilings,  1243. 
j.   Value,  1243. 

k.  Statutes  and  Ordinances,  1243. 

VI.  Presumptions  as  to  Life,  Death,  and  Survivorship,  1244. 

1.  Continuance  of  Life  in  General,  1244. 

2.  Death  Presumed  from  Absence,  1245. 

a.  In  General,  1245. 

b.  Absence  Without  Tidings,  1248. 

c.  Absence  from  Home  or  Residence,  1248. 

d.  Time  of  Death,  1248. 

e.  Rebutting  Presumption,  1250. 

3.  Death  Presumed  from  Grant  of  Administration,  1250. 

4.  Survivorship,  125  1. 

General,  1251. 
Survivorship  in  Common  Disaster,  1251. 

(1)  Civil-law  Rule,  1251. 

(2)  Common-law  Rule,  1252. 

VII.  Delivery  of  and  Answers  to  Letters,  Telegrams,  and  Telephone 

Calls,  1252. 

I.  Letters,  1252. 

a.  Delivery,  1252. 

(1)  In  General,  1252. 

(2)  Mailing,  1255. 
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Definition. 


(3)  Address,  1255. 

(4)  P repayment  of  Postage,  1255. 

(5)  Time  of  Receipt  of  Letter,  1256. 
b.  Authenticity  of  Answer,  1256. 

2.  Telegrams,  1256. 

3.  Telephone  Calls,  1256. 

VIII.  NONPRODUCTION,  FABRICATION,  SPOLIATION,  AND  SUPPRESSION  OF  EVIDENCE, 

I256. 

1.  ///  General,  1256. 

2.  Withholding  Evidence,  1257. 

«.  /«  General,  1257. 

^.  Failure  of  Party  to  Testify,  1259. 

f.  Failure  to  Call  Witness,  1261. 

3.  Destruction  of  Documentary  Evidence,  1263. 

4.  Fabrication  of  Evidence,  1  264. 

5.  Preventing  Attendance  of  Witness,  1264. 

IX.  Concealment,  Escape,  or  Flight  of  Accused  Persons,  i  264. 
X.  Presumptions  as  to  Official  Acts,  i  266. 

1.  TV/  General,  1266. 

2.  Official  Character  or  Status,  1266. 

a.  In  General,  1266. 

b.  Application  of  Principle  to  Particular  Officers,  1267. 

c.  Rebutting  Presumption,  1267. 

3.  Performance  of  Official  Duty  and  Regularity  of  Official  Acts,  1267. 

a.  I11  General,  1267. 

b.  Application  of  Principle  to  Particular  Officers,  1270. 

c.  Application  of  Principle  to  Particular  Acts,  1274. 

d.  Rebutting  Presumption,  127^. 

XI.  Presumptions  Arising  from  Ordinary  Conduct  of  Mankind,  1276. 

1.  In  General,  1276. 

2.  Presumptions  Arising  from  Natural  Love  and  Affection,  1278. 

3.  Love  of  Life  and  Avoidance  of  Danger,  1279. 

4.  Acceptance  of  Benefits,  1280. 

XII.  Presumptions  Against  Misconduct,  1280. 

1.  In  General,  1280. 

2.  Innocence  of  Crime,  1281. 

3.  Chastity  —  Legitimacy  of  Children,  1282. 

4.  Character,  1284. 

5.  Absence  of  Fraud,  1284. 

6.  Absence  of  Negligence,  1284. 

XIII.  Status  of  Individuals,  1285. 

XIV.  Physical  Condition  of  Individuals,  1285. 

XV.  Presumptions  Arising  from  Title  and  Possession  of  Property,  1286. 

1.  Possession  Presumed  front  Title,  1286. 

2.  Title  Presumed  from  Possession,  1287. 

3.  Grants  and  Conveyances  Presumed  from  Continued  Possession,  1289. 

XVI.  Existence  of  Heirs  or  Issue  of  Decedents,  1 291. 

CROSS-REFERENCES. 

See  the  title  EVIDENCE,  vol.  11,  p.  484,  and  the  references  there  given. 

I.  DEFINITION.  —  The  term  "presumption,"  in  its  legal  significance,  is  used 
to  designate  an  inference,  affirmative  or  disafHrmative,  of  the  existence  of 
some  fact,  which  courts  or  juries  shall  or  may  draw  from  the  proof  of  other 
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facts,1  and  is  the  probable  inference  which  common  sense,  enlightened  by 
human  knowledge  and  experience,  draws  from  the  connection,  relation,  and 
coincidence  of  facts  and  circumstances  with  each  other.2 

II.  Division  of  Presumptions  —  1.  In  General.  —  Presumptions  may  be 
divided  into  two  general  classes:  irrebuttable  presumptions,  or  presumptions 
of  law,  and  rebuttable  presumptions,  or  presumptions  of  fact. 

2.  Irrebuttable  Presumptions,  or  Presumptions  of  Law.  —  A  presumption  of 
law,  or  irrebuttable  presumption,  is  a  rule  of  law  that  a  particular  inference 
shall  necessarily  be  drawn  from  certain  established  facts.3 

Knowledge  of  T,aw.  —  All  residents  and  citizens  of  a  country  are  presumed  to 
know  its  law,  both  civil  and  criminal,4  but  there  is  no  such  presumption  as 
to  knowledge  of  the  laws  of  a  foreign  country  5  or  of  private  acts.6    This  pre- 


1.  Definition.  —  Best  on  Evidence  (Chamber- 
layne's  ert.),  §  299;  Cronan  v.  New  Orleans, 
16  La.  Ann.  374;  Chesley  v.  Brown,  11  Me. 
143;  Erhart  v.  Dietrich,  118  Mo.  418;  Stale  v. 
Cardelii,  19  Nev.  319;  Tanner  v.  Hughes,  53 
Pa.  St.  289;  Frost  v.  Brown,  2  Bay  (S.  Car.; 
133- 

2.  U.  S.  v.  Searcey,  26  Fed.  Rep.  435;  Gar- 
ner v.  Green,  8  Ala.  96;  McCagg  v.  Heacock, 
34  111.  476,  85  Am.  Dec.  327. 

"  The  Ground  of  All  Presumption  is  the  neces- 
sary or  usual  connection  between  facts  and 
circumstances,  the  knowledge  of  which  con- 
nection results  from  experience  and  reflec- 
tion." Chesley  v.  Brown,  11  Me.  143,  quoting 
1  Starkie  on  Evidence  23. 

3.  Presumption  of  Law. —  Kidder  v.  Stevens, 
60  Cal.  414;  McCagg  v.  Heacock,  34  111.  476, 
85  Am.  Dec.  327;  Tilghman's  Succession,  7 
Rob.  (La.)  387;  Dugas  v.  Estiletts,  5  La.  Ann. 
559;  Watrous  v.  Rodgers,  16  Tex.  410. 

4.  Presumption  of  Knowledge  of  the  Law  — 
England.  —  Home  v.  Barton,  8  De  G.  M.  &  G. 
587,  26  L.  J.  Ch.  225,  2  Jur.  N.  S.  1032,  4  W. 
R.  821. 

Alabama.  —  Brent  v.  State.  43  Ala.  297. 

Arkansas.  —  Slate  v.  Paup,  13  Ark.  129,  56 
Am.  Dec.  303. 

California. —  Holland  v.  San  Francisco,  7 
Cal.  361;  Williams  v.  Corcoran,  46  Cal. 
553- 

Colorado.  —  Clayton  v.  Smith,  1  Colo.  95. 
Connecticut.  —  Shalley    v.    Danbury,  etc., 
Horse  R.  Co.,  64  Conn.  388;  Bestor  v.  Hickey, 

71  Conn.  181;  Cunningham  v.  Cunningham, 

72  Conn.  157. 

Delaware.  —  Green  v.  Maloney,  7  Houst. 
(Del.)  22. 

District  of  Columbia.  —  Strong  v.  District  of 
Columbia,  1  Mackey  (D.  C.)  265. 

Georgia.  —  Butler  v.  Livingston,  15  Ga.  565; 
Gauldin  v.  Shehee,  20  Ga.  531. 

Illinois.  —  Russell  v.  Rumsey,  35  111.  362; 
Marshall  County  v.  Cook,  38  111.  44,  87  Am. 
Dec.  282. 

Indiana.  —  Piatt  v.  Scott,  6  Blackf.  (Ind.) 
389,  39  Am.  Dec.  436  Mears  v.  Graham,  8 
Blackf.  (Ind.)  144;  State  v.  Van  Pelt,  1  Ind. 
304;  Haskett  v.  State,  51  Ind.  176;  Ogborn  v. 
Hoffman,  52  Ind.  439. 

Kentucky.  —  Allin  v.  Shadburne,  I  Dana 
(Ky.)  68,  25  Am.  Dec.  121;  Simpson  v.  Haw- 
kins, 1  Dana  (Ky.)  327;  Triplett  v.  Gill,  7  J.  J. 
Marsh.  lKy.)436;  Bell  v.  Vance,  Litt.  Sel.  Cas. 
(Ky.)  108. 

Louisiana. —  Frank  v.  Powell,  11  La.  499. 


Maryland.  —  Gist  v.  Drakely,  2  Gill  (Md  ) 
330,  41  Am.  Dec.  426. 

Michigan.  —  Hammond  v.  Michigan  State 
Bank,  Walk.  (Mich.)  214;  Cargill  v.  Power,  1 
Mich.  369;  Woodruff  v.  Phillips,  10  Mich.  500; 
Fraser  v.  Chene.  2  Mich.  81;  People  v.  kix,  6 
Mich.  144;  Le  Roy  v.  East  Saginaw  City  R. 
Co.,  18  Mich.  233,  ico  Am.  Dec.  162;  Black  v. 
Ward,  27  Mich.  191,  15  Am.  Rep.  162;  Stanton 
v.  Hart,  27  Mich.  539;  Detroit  v.  Martin,  34 
Mich.  170.  22  Am.  Rep.  512;  Robert  t.  Morrin, 
27  Mich.  306;  Hill  v.  Taylor,  50  Mich.  549; 
O'Neil  v.  Lake  Superior  Iron  Co.,  63  Mich. 
690;  Perrin  v.  I.epper,  72  Mich.  454:  Hess  v. 
Culver,  77  Mich.  598,  18  Am.  St.  Rep.  421; 
Averill  v.  Wood,  78  Mich.  342;  People  v.  Acker- 
man,  80  Mich.  588;  Mogg  v.  Hall,  83  Mich. 
576;  Knickerbocker  v.  Wilcox,  83  Mich.  200. 
21  Am.  Si.  Rep.  595;  Schmidt  v.  Spencer,  87 
Mich.  121;  Mathewson  v.  Grand  Rapids,  88 
Mich.  558,  26  Am.  St.  Rep.  299;  Spitzer  v. 
Blanchard,  82  Mich.  234;  Stevens  v.  Lake 
George,  etc.,  R.  Co.,  82  Mich.  426;  Adsil  v. 
Osmun,  84  Mich.  420;  Wayne  County  Sav. 
Bank  v.  Airey,  95  Mich.  520. 

Missouri.  —  Palmyra  v.  Morton,  25  Mo.  593; 
Galbreath  v.  Moberly,  80  Mo.  484;  Carroll  v. 
St.  Louis,  4  Mo.  App.  191. 

ATew  Hampshire.  —  Hill  v.  Spear,  50  N.  H. 
253,  9  Am.  Rep.  205. 

New  Jersey.  —  Muir  v.  Newark  Sav.  Inst.,  16 
N.  J.  Eq.  537;  McMurtry  v.  Giveans,  13  N.  J. 
Eq.  351. 

New  York.  —  New  York  Cent.  Ins.  Co.  v. 
Kelsey,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 
Y.)  535- 

North  Carolina.  —  Hart*/.  Roper,  6  Ired.  Eq. 
(41  N.  Car.)  349.  51  Am.  Dec.  425. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
While,  15  Lea  (Tenn.)  340. 

5.  Waterman  v.  Sprague  Mfg.  Co.,  55  Conn. 
573;  Haven  v.  Foster,  9  Pick.  (Mass.)  112,  19 
Am.  Dec.  353;  Finch  v.  Mansfield,  97  Mass. 
89;  Merchants'  Bank  v.  Spalding,  9  N  Y.  53; 
Stedman  v.  Davis,  93  N.  Y.  32.  Compare 
Hill  v.  Spear,  50  N.  H.  253,  9  Am.  Rep. 
205. 

Foreigners  are  not  presumed  to  be  acquainted 
with  the  revenue  laws  of  the  United  Stales, 
and  in  establishing  a  violation  of  such  laws 
for  the  purpose  of  defeating  their  action  for 
the  price  of  goods  sold,  every  intendment  is 
in  their  favor.  Honegger  v.  Wettstein,  94  N. 
Y.  252. 

6.  King  v.  Doolittle,  1  Head  (Tenn.)  77; 
Boyers  v.  Pratt,  1  Humph.  (Tenn.)  90. 
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sumption  in  favor  of  a  knowledge  of  the  law  is  a  legal  rule  based  on  the  maxim 
ignorautia  juris  non  excusat.1 

Constructive  Notice.  —  Similarly,  by  statute,  all  persons  are  presumed  to  have 
knowledge  of  particular  records;  or,  in  other  words,  such  records  are  con- 
structive notice  of  the  facts  shown  thereby.2 

Intendment  of  Natural  Consequences  of  Acts. —  Persons  of  sound  mind  and  dis- 
cretion are,  in  the  ordinary  transactions  of  life,  presumed  to  intend  the  neces-- 
sary  or  ordinary  consequences  of  their  acts,  and  this  rule  applies  in  both  civil 
actions  and  criminal  prosecutions.3 

Capacity  of  Infants  to  Commit  Crimes.  —  The  presumption  or  rule  of  law  as  to  an 
infant's  capacity  to  commit  crimes  has  been  fully  treated  elsewhere.4 

3.  Rebuttable  Presumptions.  —  Rebuttable  presumptions,  which  are  classed 
as  rebuttable  presumptions  of  law  or  presumptions  of  fact,  are  inferences 
which,  from  certain  proven  facts,  are  to  be  considered  as  prima  facie  established, 
or  which,  in  the  absence  of  rebutting  evidence,5  should  be  or  may  be  drawn 


1.  Reg.  v.  Coote,  9  Moo.  P.  C.  C.  N.  S.  463, 
42  L.  J.  M.  C.  114,  L.  R.  4  P.  C.  599,  29  L.  T. 
N.  S.  in,  21  W.  R.  553. 

2.  Abbe  v.  Justus,  60  Mo.  App.  300.  See 
also  the  titles  Notice,  vol.  21,  p.  580;  Record- 
ist. Acts. 

3.  Intendment  of  Natural  Consequences  of  Acts 

—  United  States .  —  Clarion  First  Mat.  Bank  f. 
Jones,  21  Wall.  (U.  S  )  325;  U.  S.  v.  The  Hay- 
tiin  Republic,  65  Fed.  Rep.  120;  U.  S.  v.  The 
Paul  Sherman,  Pet.  (C.  C.)  98,  27  Fed.  Cas. 
No.  16,012. 

Arkansas.  —  Howard  v.  Stale,  34  Ark.  433. 

Connecticut.  —  Knapp  v.  White,  23  Conn. 
529;  Union  Bank  v.  Middlebrook,  33  Conn. 
100;  Holmes  v.  Holmes,  etc.,  Mfg.  Co.,  37 
Conn.  296,  9  Am.  Rep  324;  Wynne  v.  Parsons, 
57  Conn.  80;  Dubuque  v.  Coman,  64  Conn.  479, 

Georgia.  —  Nir.ol  v.  Crettenden,  55  Ga.  497. 

Illinois  — Sacketl  v.  Mansfield,  26  111.  21; 
Seacord  v.  People,  22  111.  App.  279. 

Indiana.  —  Reed  v.  Coale,  4  Ind.  283;  Alli- 
son v.  Stale,  42  Ind.  354;  Rater  v.  State,  49 
Ind.  507. 

Kentucky.  —  Chrisman  v.  Bruce,  1  Duv.  (Ky.) 
63.  85  Am.  Dec.  603. 

Maryland.  —  Jones  v.  Richetts,  7  Md.  108. 

Michigan.  —  People  v.  Potler,  5  Mich.  I,  71 
Am.  Dec.  763;  People  v.  Scott,  6  Mich.  287; 
People  v.  Getchell,  6  Mich.  496;  Allison  v. 
Chandler,  11  Mich.  542;  People  v.  Sweeney,  55 
Mich.  586. 

Missouri.  —  State  v.  Clark,  57  Mo.  25 ;  Griffin 
v.  Pembroke.  64  Mp.  App.  263:  State  v.  Banks, 
73  Mo.  592;  State  v.  Jones,  14  Mo.  App.  589; 
State  v.  Musick,  101  Mo.  260;  State  v.  Tabor, 
95  Mo.  585;  State  v.  McKinzie,  102  Mo.  620; 
Slate  v.  Hall,  85  Mo  669;  State  v.  Patterson, 
116  Mo.  505;  State  Sav.  Bank  v.  Buck,  123 
Mo.  141. 

New  York.  —  People  v.  Orcutt,  (Oyer  &  T. 
Ct.)  1  Park.  Crim.  (N.  Y.)  252. 

Wisconsin.  —  Gillet  v.  Phelps,  12  Wis.  393; 
Timm  v.  Bear,  29  Wis.  254. 

While  it  is  true  in  general  that  a  man  is  pre- 
sumed to  intend  the  natural  and  probable  con- 
sequences of  his  own  acts,  it  is  not  true  that 
he  is  presumed  to  intend  all  their  necessary 
consequences.  Consequences  may  be  neces- 
sary, and  yel  quile  remote  and  unexpected. 
That  a  given  aci  was  followed  necessarily  by 
delay  10  creditors  in  the  particular  case,  how- 


ever strong  as  a  circumstance  to  be  weighed 
by  the  jury,  is  not  ground  for  presuming,  as  a 
matter  of  law,  lhat  it  was  intended  10  have 
that  effect.    Nicol  v.  Crittenden,  55  Ga.  497. 

Courts  of  Equity  will  often  found  their  decrees 
upon  evidence  of  the  acts  of  the  parties,  when 
nothing  was  said  by  them,  on  the  ground  that 
men  are  presumed  to  intend  the  probable  con- 
sequences of  what  they  do.  Knapp  v.  While, 
23  Conn.  529. 

4.  See  the  title  Infants,  vol.  16,  p.  311  et  sea. 

5.  Rebuttable  Presumptions  —  England.  — 
Jayne  v.  Price,  5  Taunt.  326,  1  E.  C.  L.  121,  1 
Marsh.  68. 

United  States.  —  U.  S.  v.  Searcey,  26  Fed. 
Rep.  435- 

Alabama.  —  Baalam  v.  State,  17  Ala.  451; 
McArthur  v.  Carrie,  32  Ala.  75,  70  Am.  Dec. 
529. 

California. —  Billings  7'.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319;  People  v.  Walden,  51  Cal. 
588;  Kidder  v.  Stevens,  60  Cal.  414  See  also 
Salmon  v.  Symonds,  24  Cal.  264. 

Colorado.  —  Hill  v.  People,  1  Colo.  436; 
Doane  v.  Glenn,  1  Colo.  495;  Roberts  v.  Peo- 
ple, 9  Colo.  458. 

Connecticut.  —  Ward  v.  Metropolitan  L.  Ins. 
Co.,  66  Conn.  238. 

Illinois.  —  McCagg  v.  Heacock,  34  111.  476, 
85  Am.  Dec.  327;  Sutphen  v.  Cushman,  35  III. 
186;  Graves  v.  Colvvell,  go  111.  612. 

Indiana. —  Bates  v.  Prickel,  5  Ind.  22,  61 
Am.  Dec.  73;  Louisville,  etc.,  R.  Co.  v.  Thomp- 
son, 107  Ind.  442,  57  Am.  Rep.  120;  Adams  v. 
Slate.  87  Ind.  573;  Briggs  v.  Fleming,  112  Ind. 
313;  Muncie  Nat.  Bank  v.  Brown.  112  Ind. 
474;  Pedigo  v.  Grimes,  113  Ind.  148;  Mont- 
gomery v.  Wasem,  116  Ind.  343;  Brazil  Block 
Coal  Co.  v.  Young,  117  Ind.  520;  Brighton  v. 
White,  128  Ind.  320;  Old  Nat.  Bank  v.  Find- 
ley,  131  Ind.  225. 

Iowa. — State  v.  Kelly,  57  Iowa  644;  State 
v.  Mecum,  95  Iowa  433. 

Kentucky.  —  Duncan  v.  Littell,  2  Bibb  (Ky.) 
426. 

Louisiana.  —  Dugas  v.  Estiletts,  5  La.  Ann. 
560. 

Maine.  —  Brunswick  v.  McKean,  4  Me.  508. 
Massachusetts.  —  Davenport   v.    Mason,  15 
Mass.  85. 

Missouri.  —  Fitzgerald  v.  Barker,  85  Mo.  13; 
Smith  v.  Western  Union  Tel.  Co.,  57  Mo.  App. 
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by  the  court  or  jury  and  which  must  yield  to  direct  rebutting  evidence.1 

III.  Presumption  Cannot  Be  Based  on  Presumption.  —  A  presumption 

can  arise  only  from  facts  actually  proven  by  direct  evidence;  one  presumption 
cannot  form  the  basis  for  a  second  presumption.3 

IV.  Conflicting  Presumptions.  —  In  a  number  of  instances  the  relative 
weight  of  conflicting  presumptions  arising  from  the  facts  in  evidence  has  been 
considered,  and  several  rules,  based  on  natural  equity  and  convenience,  may 
be  regarded  as  established. 

Special  and  Favored  Presumptions  take  precedence  over  general  presumptions.3 
This  rule  is  chiefly  exemplified  in  criminal  cases,  as  where  the  general  pre- 
sumption of  innocence  is  made  to  give  way  to  the  presumption  of  guilt  of 
larceny  from  the  recent  possession  of  stolen  goods,4  or  where  the  existence  of 
malice  is  presumed  in  homicide  and  similar  crimes  from  the  use  of  a  deadly 
weapon.5 

Affirmative   Presumptions,    it    seems,    have    greater   weight    than  negative 

presumptions.6 

Presumption  of  Innocence  and  Honesty.  —  One  of  the  strongest  presumptions  is 
said  to  be  that  in  favor  of  innocence  of  crime  and  of  honesty  and  good  faith.7 


259;  Ford  v.  St.  Louis,  etc.,  R.  Co.,  63  Mo. 
App.  133. 

Nebraska.  —  Smith  v.  Gardner,  36  Neb.  741. 

New  Jersey.  —  Guiiclc  v.  Loder,  13  N.  J  L. 
68.  23  Am.  Dec.  711. 

New  York.  — Justice  v.  Lang,  52  N.  Y.  323. 

Ohio.  —  Blake  v.  Davis,  20  Ohio  231. 

Pennsylvania.  —  Smyser  v.  Smyser,  3  W.  & 
S.  (Pa.)  437;  Tanners.  Hughes.  53  Pa.  St.  289; 
Bellefonte  First  Nat.  Bank  v.  McManigle,  69 
Pa.  St.  156,  8  Am.  Rep.  236;  Oiler  v.  Bone- 
brake,  65  Pa.  St.  338. 

Texas.  — Johnson  v.  Timmons,  50  Tex.  521. 

Vermont.  —  Austin  v.  Bingham,  31  Vt.  577. 

1.  United  States.  —  Lincoln  v.  French,  105 
U.  S.  614;  Fresh  v.  Gilson.  16  Pet.  (U.  S.)  327. 

California.  —  Nieto  v.  Carpenter,  21  Cal.  455. 

Illinois.  —  Chicago,  etc..  R.  Co.  v.  Van  Pat- 
ten, 74  111,  91. 

Louisiana.  —  Macarty  v.  Foucher,  12  Mart. 
(La.)  114. 

Michigan.  —  People  v.  Treadway,  17  Mich. 
480;  Hill  v.  Chambers,  30  Mich.  422. 

Missouri.  —  Moreau  v.  Branham,  27  Mo.  351. 
Pennsylvania.  — Goodman  v.  Sanger,  85  Pa. 

St.  37. 

Texas. — Graham  v.  Hawkins,  3S  Tex.  628. 

2.  Presumption  Cannot  Form  Basis  of  Second 
Presumption  —  England.  —  Rex  v.  Burdett,  4 
B.  &  Aid.  ibi,  6  E.  C.  L.  432. 

United  States.  —  U.  S.  v.  Ross,  92  U.  S.  281; 
Manning  v.  John  Hancock  Mut.  L.  Ins.  Co., 
100  U.  S.  693. 

Arkansas.  —  Whiting  v.  Beebe,  12  Ark.  421; 
Pennington  v.  Yell,  11  Ark.  212,  52  Am.  Dec. 
262;  Simpson  v.  State,  56  Ark.  8. 

Georgia.  —  Terry  v.  Rodahan,  79  Ga.  291. 

Illinois.  —  People  v.  Hessing,  28  111.  410; 
Morris  v.  Indianapolis,  etc.,  R.  Co.,  10  111. 
App.  389- 

Iowa.  —  Ellis  v.  Ellis,  58  Iowa  720. 

Maine.  —  Brunswick  v.  McKean,  4  Me.  508. 

Missouri.  — Yarnell  v.  Kansas  City,  etc.,  R. 
Co.,  113  Mo.  570;  State  v.  Lackland,  136  Mo. 
26;  Moore  v.  Missouri  Pac.  R.  Co.,  28  Mo. 
App.  622;  Diel  v.  Missouri  Pac.  R.  Co.,  37  Mo. 
App.  454:  Bigelow  v.  Metropolitan  St  R.  Co., 
48  Mo.  App.  367;  Glick  v.  Kansas  City,  etc., 
R.  Co.,  57  Mo.  App.  97. 


New  York.  —  O'Gara  v.  Eisenlohr,  38  N.  Y. 
296. 

Pennsylvania.  —  Douglass  v.  Mitchell,  35  Pa. 
St.  440;  Tanner  v.  Hughes,  53  Pa.  St.  2S9; 
McAlee  v.  McMurray,  58  Pa.  St.  126:  Phila- 
delphia City  Pass.  R.  Co.  v.  Henrice,  92  Pa. 
St.  431,  37  Am.  St.  Rep.  699. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Porter.  73 
Tex.  304. 

Vermont.  —  Hammond  v.  Smi'h,  17  Vt.  231; 
Richmond  v.  Aiken,  25  Vt.  324;  Doolittle  v. 
Holton,  26  Vt.  588. 

While  a  presumption  of  fact  is  not  of  itself 
alone  a  legitimate  foundation  for  a  second 
presumption,  if  the  first  presumption  is  only 
confirmatory  of  what  has  been  proved,  it  may 
be  invoked  in  support  of  the  second  presump- 
tion. Morris  v.  Indianapolis,  etc..  R.  Co.,  10 
III.  App.  389. 

Reason  for  Rule.  —  To  hold  that  the  fact  pre- 
sumed becomes  an  established  fact,  for  the 
purpose  of  serving  as  a  base  for  a  further 
presumption,  "  would  be  to  spin  out  the  chain 
of  presumptions  into  the  regions  of  the  barest 
conjecture."  Diel  v.  Missouri  Pac.  R.  Co.,  37 
Mo.  App.  454. 

3.  Special  Presumptions.  —  Hemingway  v. 
State,  68  Miss.  371;  Best  on  Evidence  (Cham- 
berlayne's  ed.),  §  331. 

4.  See  the  title  Larceny,  vol.  18,  p.  483^  seq. 

5.  See  the  title  Murder  a^d  Manslaughter, 
vol.  21,  p.  149. 

As  to  the  Presumption  of  Criminal  Intent  from 
the  Commission  of  an  Unlawful  Act,  see  generally 
the  title  Criminal  Law,  vol  8,  p.  286. 

6.  Affirmative  Presumptions.  —  Randall  v.  Col- 
lins, 52  Tex.  435,  in  which  case  an  instruction, 
in  substance  giving  to  the  negative  presump- 
tion arising  from  the  failure  of  a  sheriff's  fee 
book  to  show  a  charge  for  service  of  a  citation 
the  same  legal  effect  as  to  the  affirmative  pre- 
sumption arising  from  the  return  on  the  cita- 
tion itself  that  it  had  been  served,  was  held  to 
be  error. 

7.  Presumption  Against  Misconduct  —  Arkan- 
sas. —  Halbrook  v.  State,  34  Ark.  518,  36  Am. 
Rep.  17;  Excelsior  Mfg.  Co.  Owens,  58  Ark. 
556;  Mc Arthur  v.  State,  5gArk.43i.  Compare 
Putnam  v.  Slate,  49  Ark.  449. 
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Conflicting  Presumption*. 


This  presumption  is  preferred  to  that  of  payment  arising  from  the  possession 
of  a  note  by  the  maker.1  So  also  it  has  been  said  that  the  presumption  of 
innocence  is  to  be  preferred  to  the  presumption  of  the  continuance  of  life.2 
Thus,  where  a  person  is  shown  to  have  been  married  twice,  and  there  is  no 
direct  evidence  on  the  question  whether  the  other  party  to  the  first  marriage 
was  alive  or  dead  at  the  time  of  the  second  marriage,  but  the  evidence  merely 
shows  that  such  party  was  alive  at  a  time  anterior  to  the  marriage,  it  has 
often  been  said  that  the  presumption  of  innocence  of  crime  is  to  be  preferred 
to  the  presumption  of  the  continuance  of  life;  3  but  in  such  a  case  the  better 
doctrine  seems  to  be  that  the  question  as  to  the  life  or  death  of  such  party  at 
the  time  of  the  second  marriage  is  thrown  open  as  a  question  of  fact  to  be 
decided  with  due  regard  to  the  circumstances,4  or,  as  the  rule  has  been  stated, 
the  presumptions  neutralize  each  other.5  A  divorce  between  the  parties  to  a 
prior  marriage  has  in  some  cases  been  presumed  in  order  to  sustain  as  valid 
a  second  marriage  of  one  of  such  parties.6  And  the  general  presumption  of 
marriage  arising  from  cohabitation  gives  way  to  the  presumption  of  innocence 
in  case  of  a  second  marriage  by  one  of  such  parties,  so  as  to  render  valid  such 
second  marriage.7  The  presumption  of  continuance  of  an  existing  condition 
has  also  been  held  to  give  way  to  the  presumption  in  favor  of  the  legality  of 
a  marriage  followed  by  cohabitation.8 

Where  the  Presumptions  Are  of  Equal  Weight  they,  of  course,  neutralize  each  Other.9 


Connecticut.  —  Phelan  v.  Walsh,  62  Conn. 
287.     Compare  State  v.  Lee,  69  Conn.  186. 

Illinois.  —  Russell  v.  Baptist  Theological 
Union,  73  111.  337;  Doran  v.  Mullen,  78  111. 
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Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Thomp- 
son, 107  Ind.  442,  57  Am.  Rep.  120. 

Maryland.  —  Jones  v.  Jones,  45  Md.  144. 

Mississippi.  —  Sloan  v.  State,  71  Miss.  459. 

Missouri.  — ■  State  v.  McCaskey,  104  Mo.  644; 
Waddingham  v.  Waddingham,  21  Mo.  App. 
609. 

North  Carolina.  —  State  v.  McDaniel,  84  N. 
Car.  803. 

Pennsylvania.  —  Senser  v.  Bower,  I  P.  &  W. 
(Pa.)  450. 

Texas.  —  Lockhart  v.  White,  18  Tex.  102. 
Wisconsin.  —  West  -j.  Slate,  1  Wis.  209. 

In  a  Prosecution  for  Murder,  where  the  ques- 
tion presents  merely  the  alternative  whether 
the  deceased  commitled  suicide  or  was  killed 
by  the  defendant,  il  is  error  to  charge  that  the 
presumption  is  against  the  idea  of  suicide. 
No  presumption  in  a  criminal  case  can  be  al- 
lowed to  operate  against  the  presumption  of 
the  innocence  of  the  defendant.  Persons  v. 
Slate,  90  Tenn.  291. 

In  a  Prosecution  for  a  Slander  in  charging  forni- 
cation, the  presumption  in  favor  of  the  chastity 
of  the  prosecutrix  yields  to  the  stronger  pre- 
sumption of  the  defendant's  innocence.  Mc- 
Arthur  v.  State,  59  Ark.  431.  See  also  State 
v.  McDaniel,  84  N.  Car.  803. 

1.  Excelsior  Mfg.  Co.  v.  Owens,  58  Ark.  556. 

2.  Innocence  and  Continuance  of  Life.  —  Sharp 
v.  Johnson.  22  Ark.  79:  Smith  ?/.  Knowlton, 
11  N.  H.  191;  Clayton  v.  Wardell,  4  N.  Y.  237; 
Senser  v.  Bower,  1  P.  &  W.  (Pa.)  450;  Greens- 
borough  v.  Underhill,  12  Vt.  604. 

3.  Indiana  —  Cooper  v.  Cooper,  86  Ind.  75. 
Mississippi.  —  Spears  v.   Burton,   31  Miss. 

547;  Gibson  v.  State  38  Miss.  313. 

Missouri.  —  Klein  v.  Laudman,  29  Mo.  259. 

New  York.  —  Nesbit  v.  Nesbit,  3  Dem.  (N. 
Y.)  329. 


Pennsylvania.  — Williams's  Estate,  8  W.  N. 
C.  (Pa.)  310,  13  Phila.  (Pa  )  325,  37  Leg.  Int. 
(Pa.)  104;  Breiden  v.  Paff,  12  S.  &  R.  (Pa.)  430; 
Senser  v.  Bower,  I  P.  &  W.  (Pa.)  450. 

Texas.  —  Lockhart  v.  White,  18  Tex.  102; 
Carroll  v.  Carroll,  20  Tex.  731. 

And  see  the  titles  Bigamy,  vol.  4,  p.  45; 
Marriage,  vol.  19,  p.  1208. 

4.  Rex  v.  Harborne.  2  Ad.  &  El.  544,  29  E. 
C.  L.  161 ;  Reg.  v.  Lemley.  L.  R.  1  C.  C.  196, 
11  Cox  C.  C.  274;  Lapsley  v.  Gillason.  1  H.  L. 
Cas.  498;  Reg.  v.  Willshire,  6  Q.  B.  D.  366; 
Hyde  Park  v.  Canton,  130  Mass.  505;  Com. 
v.  McGrath,  140  Mass.  296;  Slate  v.  Goodnel, 
14  W.  Va.  834. 

5.  Squire  v.  Siale,  46  Ind.  459.  See  also 
Hull  v.  State,  7  Tex.  App.  593. 

6.  Erwin  v.  English,  61  Conn.  502;  Linden  v. 
Kelly,  6  W.  N.  C.  (Pa.)  95.  See  also  Wilson 
v.  Holt,  83  Ala.  528,  3  Am.  St.  Rep.  768;  Kelly 
v.  Drew,  12  Allen  (Mass.)  107,  90  Am.  Dec.  138. 
Compare  McDeed  v.  McDeed,  67  111.  545;  Wil- 
liams v.  Williams,  63  Wis.  58,  53  Am.  Rep.  253. 
And  see  further  the  title  Marriage,  vol.  19, 
p.  1208. 

7.  Taylor  v.  Taylor,  1  Lee  Ecc.  571;  Hal- 
brook  v.  State,  34  Ark.  518,  36  Am.  Rep.  17; 
Case  v.  Case,  17  Cal.  598;  Jones  v.  Jones,  45 
Md.  144;  Jones  v.  Jones,  48  Md.  391,  30  Am. 
Rep.  466;  Poultney  v.  Fair  Haven,  Brayi.  (Vt.) 
185.  See  also  Doe  v.  Breakey,  2  U.  C.  O.  B. 
349.  Compare  Jewell  v.  Jewell,  1  How.  (U.  S.) 
219;  Donnelly  v.  Donnelly,  8  B.  Mon.  (Ky.) 
113;  Archer  v.  Haithcock,  6  Jones  L.  (51  N. 
Car.)  421.  And  see  the  tide  Marriage,  vol. 
19,  p.  1207. 

8.  Thus,  where  a  man  who  has  been  ad- 
judged of  unsound  mind  afterwards  marries 
a  woman  with  whom  he  lives  in  the  relation 
of  husband  and  wife,  ihe  presumption  of  con- 
tinued insanity  will  not  prevail  as  against  Ihe 
presumption  in  favor  of  the  legality  of  the 
marriage.    Cas. or  v.  Davis,  120  Ind.  231. 

9.  Presumptions  of  Equal  Weight.  —  Yarnell 
v.  Kansas  City,  etc.,  R.  Co.,  113  Mo.  570;  Fos- 
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V.  Continuance  of  Existing  Condition  or  State  of  Facts  —  1.  In  General. 

—  It  is  a  well-recognized  general  rule  that  where  the  existence  at  one  time  of 
a  certain  condition  or  state  of  things  of  a  continuing  nature  is  shown,  the 
general  presumption  arises  that  such  condition  or  state  continues  to  exist, 
until  the  contrary  is  shown  by  either  circumstantial  or  direct  evidence,1  so 
long  as  is  usual  with  conditions  or  things  of  the  particular  nature.2  Thus, 
there  is  a  presumption  in  favor  of  the  continuance  of  life.3  Similarly,  a  coi- 
poration  whose  legal  creation  is  shown  is  presumed  to  continue  to  exist  until 
the  contrary  is  shown.4  So,  in  the  absence  of  evidence  to  show  that  a 
decedent  left  a  will,  it  will  be  presumed  that  he  died  intestate;3  and  the  fact 


ter  v.  Berry,  14  R.  I.  601;  Gibson  v.  Martin,  7 
Humph.  (Tenn.)  127. 

It  is  not  admissible  to  assume  that  one  officer 
is  in  default  upon  the  mere  presumption  on 
behalf  ol  anoiher  that  the  latier  has  performed 
his  official  duty;  but  I  he  presumption  applies 
with  like  force  in  favor  of  each.  Weimer  v. 
Banbury,  30  Mich.  201.  See  also  Houghton 
County  v.  Rees,  34  Mich.  481. 

1.  Continuance  of  Existing  Conditions  —  Eng- 
land. —  Rex  v.  Tanner.  1  Esp.  304;  Marine 
Invest.  Co.  v.  Haviside,  L.  R.  5  H.  L.  624,  42 
L.  J.  Ch.  173. 

United  States.  —  Thomas  j.  Hatch,  3  Sumn. 
(U.  S.)  170. 

Alabama.  —  Garner  v.  Green,  8  Ala.  g6; 
Montgomery,  etc.,  Plank-Road  Co.  v.  Webb, 
27  Ala.  618;  Powell  v.  Knox,  16  Ala.  364;  Poe 
v.  Dorrah,  20  Ala.  288,  56  Am.  Dec.  ig6. 

Arkansas.  — Piather  v.  Palmer,  4  Ark.  456. 

California.  —  Kidder  v.  Stevens,  60  Cal.414; 
People  v.  Fellen,  58  Cal.  218,  41  Am.  Rep.  258; 
Windhaus  v.  Bootz,  92  Cal.  617. 

Colorado.  —  Lustig  v.  McCulloch,  10  Colo. 
App.  41. 

Connecticut.  —  Gray  v.  Finch,  23  Conn.  513; 
Chillingworth  v.  Eastern  Tinware  Co.,  66 
Conn.  313;  Miles  v.  Strong,  68  Conn.  290; 
Benneti  v.  Agricultural  Ins.  Co.,  51  Conn.  510; 
Donahue  v.  Coleman,  49  Conn  466. 

Delaware.  —  Duffield  v.  Robeson,  2  Harr. 
(Del.)  375. 

Georgia.  —  Anderson  v.  Blythe,  54  Ga.  507. 

Illinois.  —  Butler  v.  Chapin,  28  111.  230; 
Chicago  v.  Reed,  27  111.  App.  482. 

Indiana.  — Towns  v.  Smith,  115  Ind.  480; 
Adams  v.  Slate,  87  Ind.  573 ;  Metzger  -•.  Schultz, 
16  Ind.  App.  454,  59  Am.  St.  Rep.  323. 

Iowa.  —  Wheelan  v.  Chicago,  etc.,  R.  Co., 
85  Iowa  167. 

Louisiana.  —  Sullivan  v.  Goldman,  19  La. 
Ann.  12. 

Maine.  —  Brown  v.  Burnham,  28  Me.  38. 

Maryland.  —  Hammond  v.  Inloes,  4  Md.  138. 

Massachusetts.  —  Brown  v.  King,  5  Met. 
(Mass.)  173. 

Michigan. — Ormsby  v.  Barr,  22  Mich.  80; 
Blank  v.  Livonia  Tp.,  79  Mich.  1. 

Mississippi.  —  Newman  v.  Greenville  Bank, 
67  Miss.  770. 

Missouri.  —  Mullen  v.  Pryor,  12  Mo.  307; 
Cargile  v.  Wood,  63  Mo.  501;  Diel  v.  Stegner, 
56  Mo.  App.  535;  Jennings  v.  Sparkman,  48 
Mo.  App.  246;  Janssen  v.  Stone.  60  Mo.  App. 
402;  Hartford  F.  Ins.  Co.  v.  Davis,  59  Mo. 
App.  405. 

Nevada.  —  O'Neil  v.  New  York,  etc.,  Min. 
Co.,  3  Nev.  141;  Table  Mountain  Gold,  etc., 
Min.  Co.  v.  Waller's  Defeat  Silver  Min.  Co.,  4 


Nev.  218,  97  Am.  Dec.  526;  Hanson  v.  Chiaio- 
vich.  13  Nev.  395. 

New  ffabif  shire.  — Smith  v.  Smith,  11  N.  H. 
460;  Wells  v.  Burbank,  17  N.  H.  393;  Eames 
v.  Eames,  41  N.  H.  177. 

New  Jersey.  — Leport  v.  Todd,  32  N.  J.  L. 
124. 

New  York. — Covert  v.  Gray,  (Supm.  Ct. 
Gen.  T.)  34  How.  Pr.  (N.  Y.)  450;  Ne-ha-sa-ne 
Park  Assoc.  v.  Lloyd,  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  207;  Matter  of  Huss,  126  X.  Y. 

537- 

Pennsylvania.  —  Oiler  v.  Bonebrake,  65  Pa. 
St.  338;  Bell  v.  Young,  1  Grant  Cas.  (Pa.)  175; 
Hood  v.  Hood,  2  Grant  Cas.  (Pa.)  229 

Tennessee.  —  Boiling  v.  Anderson,  4  Baxt. 
(Tenn.)  550;  Walkins  v.  Spechi,  7  Coldw. 
(Tenn.)  585;  Irby  v.  Brigham.  9  Humph. 
(Tenn.)  750. 

Vermont.  —  Farr  v.  Payne,  40  Vt.  615;  Mar- 
tyn  v.  Curtis,  67  Vt.  263. 

West  Virginia.  —  Stale  v  Miller,  23  W.  Ya. 
801. 

Wisconsin.  —  Harriman  v.  Queen  Ins.  Co., 
49  Wis.  71. 

An  Action  Begun  Is  Presumed  to  Be  Still  Pend- 
ing unless  the  conirary  is  shown.  Slate  Sav. 
Bank  v.  Hosmer,  95  Mich.  100. 

In  Oliver  v.  Ellzy,  11  Ala.  632,  however,  an 
attachment  alleged  to  have  existed  several 
years  prior  to  the  date  of  the  action  was  pre- 
sumed from  the  lapse  of  time  to  have  been 
discharged,  so  as  to  determine  the  lien. 

Physical  Disabilities  —  Mayhem.  —  See  the  title 
Mayhem,  vol.  20,  p.  248,  note  6. 

Jurisdictional  Fact.  —  The  presumption  that 
a  fact  in  its  nature  continuous,  having  once 
been  shown  to  exist,  continues  unless  the 
contrary  is  shown,  does  not  apply  10  the  aver- 
ment of  a  jurisdictional  fact,  which  must  ap- 
pear as  existing  at  the  time  when  an  order 
based  thereon  is  made.  New  York  Baptist 
Union  v.  Atwell,  05  Mich.  239. 

2.  As  Affected  by  Nature  of  Condition.  — Duffeld 
v.  Robeson,  2  Harr.  (Del.)  375  See  also  Dona- 
hue v.  Coleman,  49  Conn.  467. 

It  is  error  to  instruct  the  jury  that  a  fact 
once  shown  to  exist  is  presumed  to  continue 
until  the  contrary  is  shown.  The  true  rule  is 
that  a  fact  once  shown  to  exist  is  presumed  to 
continue  only  "  as  long  as  is  usual  with  things 
of  that  nature."    Scott  r.  Wood,  Si  Cal.  398. 

3.  See  infra,  this  title,  Presumptions  as  to  Life, 
Death,  and  Survivorship. 

4.  Continued  Existence  of  Corporation.  —  Atty.- 
Gen.  v.  Michigan  State  Bank.  2  Dougl.  (Mich.) 
359;  People  v.  Manhattan  Co.,  9  Wend.  (N. 
Y.)  351. 

6.  Stokesberry  v.  Reynolds,  57  Ind.  425. 
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that  a  will  was  made  and  continued  in  existence  until  a  short  time  before  the 
testator's  death  does  not  raise  a  presumption  that  it  continued  in  existence 
until  his  death,  where  it  cannot  be  found.1 

Necessity  that  Nature  of  Condition  Be  Continuous.  —  The  presumption  does  not  arise 
unless  the  condition  or  state  of  facts  is  such  as  to  be  continuous  in  its  nature.' 

Presumption  of  Fact. — This  presumption  as  to  continuance  is  one  of  fact 
merely,  and  its  effect  depends  upon  the  nature  of  the  matter  or  condition  in 
question  relative  to  its  permanency  and  uniformity;3  therefore  it  is,  of  course, 
rebuttable.4 

2.  Past  Existence  of  Condition  or  State  of  Facts.  —  The  presumption  as  to  the 
continuance  of  a  condition  or  state  of  facts  once  shown  to  have  existed  does 
not  run  backwards,  and  the  law  never  raises  from  the  proof  of  the  existence 
of  a  present  condition  or  state  of  facts  any  presumption  that  the  same  con- 
dition or  facts  existed  at  a  prior  date.5  Thus,  proof  that  a  person  held  a 
particular  office  at  a  certain  time  does  not  raise  a  presumption  that  he  held 
such  office  considerably  prior  to  such  time.®  Similarly,  the  presumption  of 
coverture  is  prospective  from  the  time  when  it  is  shown  to  exist,  and  not 
retrospective.7 

3.  Future  Existence  of  Facts.  —  The  presumption  as  to  the  existence  of  a 
condition  or  state  of  facts  once  shown  to  exist  is  not  prospective  in  its 
operation,  and  there  is  no  presumption  that  such  condition  or  state  of  facts 
will  continue  to  exist  in  the  future.8 

4.  Application  of  Principle  to  Particular  Conditions  and  States  of  Facts  — 
a.  Financial  Condition  of  Individual.  —  It  has  been  held  that  where 
the  financial  condition  of  a  person,9  whether  solvent  10  or  insolvent,11  is  shown 
as  regards  any  particular  time,  a  presumption  arises  that  such  condition  con- 
tinued for  a  reasonable  time;  but,  of  course,  where  a  long  time  has  elapsed, 
this  presumption  is  of  little  force.12 

b.  Habits  and  Character.  —  The  presumption  in  favor  of  the  con- 
tinuance of  an  established  status  applies  with  regard  to  one's  reputation  for 
veracity  13  or  character; 14  and  the  same  has  been  held  as  regards  one's  habits.15 

1.  Collyer  v.  Collyer.  no  N.  Y.  481,  6  Am.  merich  v.  Hefferan,  58  N.  Y.  Super.  Ct. 
St.  Rep.  405.    See  also  the  title  Wills.  217. 

2.  Frazier  v.  Lynch,  97  Cal.  370;  State  v.  6.  Barelli  v.  Lytle,  4  La.  Ann.  557;  Jarvls 
Howard,  118  Mo.  127;  Richardson  v.  Smart,  v.  Vanderford,  116  N.  Car.  147.  See  also  Hen- 
65  Mo.  App.  14;  Martyn  v.  Curtis,  67  Vt.  263.  derson  v.  Lindley,  75  Tex.  185.    Compare  Rex 

3.  Donahue  v.  Coleman,  49  Conn.  464.  v.  Burdett,  4  B.  &  Aid.  124,  6  E.  C.  L.  416. 

4.  Chillingworth  v.  Eastern  Tinware  Co.,  66        7.  Erskine  v.  Davis,  25  111.  251. 

Conn.  306.  8.  Covert  v.  Gray,  (Supm.  Ct.  Gen.  T.)  34 

5.  Past  Existence  of  Condition  or  State  of  Facts.  How.  Pr.  (N.  Y.)  450,  holding,  in  an  action  to 
—  Butler  v.  Henry,  48  Ark.  551;  Windhaus  v,  recover  for  the  services  of  the  plaintiff's  minor 
Bootz,  92  Cal.  617;  Erskine  v.  Davis,  25  111.  son,  who  had  been  induced  10  enlist  in  the 
251;  State  v.  Hubbard,  60  Iowa  466;  Hyatt  v.  army,  that  there  was  no  presumption  that  a 
James,  2  Bush  (Ky.)  463,  92  Am.  Dec.  505;  war  in  progress  at  the  time  of  enlistment 
Hingham  v.  South  Scituate,  7  Gray  (Mass.)  would  continue  for  the  full  term  of  such 
232;  Blank  v.  Livonia  Tp.,  79  Mich.  1;  Dixon  enlistment. 

v.  Dixon,  24  N.  J.  Eq.  133;  Jarvis  v.  Vander-  9.  Financial  Condition.  —  Towns  v.  Smith,  115 

ford,  116  N.  Car.  147;  Martyn  v.  Curtis,  67  Vt.  Ind.  483. 

263.    See  also  Murdock  v.  State,  68  Ala.  567;  10.  Scammon  v.  Scammon,  28  N.  H.  419. 
Barelli  v.  Lytle,  4  La.  Ann.  557;  Chandler  z/.  11.  Donahue  v.  Coleman,  49  Conn.  464;  Red- 
Jamaica  Pond  Aqueduct  Corp.,  122  Mass.  307;  ding  v.  Godwin,  44  Minn.  355;  M  ullen  v.  Pryor, 
Clarke  v.  Cummings,  5  Barb.  (N.  Y.)  339.  12  Mo.  307;  Body  v.  Jewsen,  33  Wis.  402. 
Compart  Gaulden  v.  Lawrence,  33  Ga.   161;  12.  Donahue  v.  Coleman,  49  Conn.  464.  See 
Swift  v.  Swift,  9  La.  Ann.  117;  Dohan  v.  Wil-  also  Coghill  v.  Boring,  15  Cal.  219. 
son,  14  La.  Ann.  353.  13.  Habits  and  Character. —  Wood  v.  Matthews. 

In  Nunnally  v.  White,  3  Met.  (Ky.)  584,  it  73  Mo.  482;  Scammon  v.  Scammon,  28  N.  H. 

was  held  that  the  fact  that  a  rule  of  law  or  419;  Sleeper  v.  Van  Middlesworth.  4  Den.  (N. 

equity  was  embodied  in  the  Revised  Statutes  Y.)  431;  Lum  v.  Stale,  11  Tex.  App.  483  (repu- 

did  not  raise  a  presumption  that  such  was  not  tation  for  veracity  shown  to  be  bad  three  years 

law  before,  many  previous  rules  being   re-  prior) 

enacted  therein.  14.  People  v.  Squires,  49  Mich.  487  (reforma- 

Financial  Condition  of  Individuals.  — Wind-  tion  of  loose  woman  not  presumed), 

haus   v.  Bootz,  92   Cal.  617.    Compare  Em-  15.  McMahon  v.  Harrison,  6  N.  Y.  443,  affirm. 

1239  Volume  XXII. 


Continuance  of  Existing  Condition  PRESU M PTIONS. 


or  State  of  Facts. 


c.  Personal  and  Official  Relations  —  d)  General  Rule. — Where 
the  existence  at  one  time  of  person  il  relations  between  individuals  which  are 
in  their  nature  continuous  is  shown,  their  continued  existence  is  presumed.1 

(2)  Partnership.  —  Thus,  where  the  existence  of  a  partnership  at  one  time 
is  proved,  its  existence  will  be  presumed  until  its  dissolution  is  shown.2  And 
a  fortiori,  if  its  existence  at  two  different  points  of  time,  is  proved,  its  exist- 
ence during  the  intervening  period  will  be  presumed.3 

(3)  Oivnership  of  Stock.  —  Where  a  person  is  shown  to  have  been  a  stock- 
holder in  a  corporation  at  a  particular  time,  it  will  be  presumed  that  such 
relation  continued.4 

(4)  Agency.  —  The  presumption  that  the  relation  between  individuals  as 
principal  and  agent  continues  until  the  contrary  is  shown  has  been  announced.5 

(5)  Illicit  Relations.  —  Where  the  relation  between  a  man  and  woman 
cohabiting  is  shown  in  the  first  instance  to  have  been  meretricious,  the  pre- 
sumption arises  that  their  relation  has  continued  to  be  of  such  a  character.6 

(6)  Holding  Office.  —  Where  it  is  shown  that  an  individual  once  held  a 
particular  office,  it  will  be  presumed  that  he  continued  in  office  for  the  term 
for  which  he  was  appointed  or  elected.7  There  is  no  presumption,  however, 
that  he  continued  to  hold  the  office  beyond  the  term  for  which  he  was  elected 
or  appointed.8 

Landlord  and  Tenant.  —  Leport  v.  Todd,  32 

N.  J.  L.  124. 

2.  Partnership.  —  Clark  v.  Alexander,  8  Scott 
N.  R.  147;  Alderson  v.  Clay,  1  Stark.  405,  2 
E.  C.  L.  157;  Garner  v.  Green,  8  Ala.  96;  But- 
ler v.  Henry,  48  Ark.  551;  Pursley  v.  Ramsey, 
31  Ga.  409:  Anslyn  v.  Franke,  11  Mo.  App. 
598;  Princeton,  etc.,  Turnpike  Co.  v.  Gulick, 
16  N.  J.  L.  161;  Farmers',  etc..  Bank  r.  Green, 
30  N.  J.  L.  316;  Cooper  v.  Dedrick,  22  Barb. 
(N.  Y.)  516;  Marks  v.  Sigler,  3  Ohio  St.  358. 
See  also  the  title  Partnership,  ante.  p.  49. 

3.  (iarner  v.  Green,  8  Ma.  96. 

4.  Stockholder.  —  Montgomery,  etc.,  Plank- 
Road  Co.  v.  Webb,  27  Ala.  61S  (presumption 
held  to  continue  for  three  years);  Herries  v. 
Wesley,  13  Hun  (N.  Y.)  492. 

5.  Agency.  —  McKenzie  v.  Stevens,  19  Ala. 
691;  Burlington  Ins.  Co.  v.  Threlkeld,  60  Ark. 
539;  Henkel  v.  Welsh,  41  Mich.  664;  Hensel 
v.  Maas,  94  Mich.  563;  McCullough  v.  Phoenix 
Ins.  Co.,  113  Mo.  606. 

A  Person  Once  a  Master  of  a  Vessel  will  be 
deemed  to  continue  in  that  character  until  dis- 
placed by  some  overt  act  or  declaration  of  the 
owners.  The  Schooner  Tribune,  3  Sumn.  (U. 
S.)  144.  24  Fed.  Cas.  No.  14,171. 

6.  Illicit  Relations.  —  Turton  v.  Turton,  3 
Hag.  Ecc.  350;  Carotti  v.  State,  42  Miss.  334; 
Cargile  v.  Wood,  63  Mo.  501;  Smith  v.  Smith, 
4  Paige  (N.  Y.)  432,  27  Am.  Dec.  75;  O'Gara 
v.  Eisenlohr,  3S  N.  Y.  296;  Strauss's  Estate. 
34  W.  N.  C.  (Pa.)  47S;  Reading  F.  Ins.,  etc.. 
Co.'s  Appeal,  113  Pa.  Si.  204,  57  Am.  Rep.  448. 
See  also  the  titles  Bastardy,  vol.  3,  p.  882, 
note;  Divorce,  vol.  9,  p.  847,  note. 

7.  Officers.  —  Rex  v.  Budd,  5  Esp.  230;  Stew- 
ard v.  Dunn,  12  M.  &  W.  655  ;  Norris  v.  State, 
22  Ark.  524;  Kaufman  v.  Stone,  25  Ark.  336; 
Sawyer  v.  Knowles,  33  Me.  20S;  Kinyon  v. 
Duchene,  21  Mich.  49S;  Lucier  v.  Pierce,  60 
N.  H.  13. 

Officers  of  Private   Corporation.  —  Mason  v. 
Belfast  Hotel  Co  ,  S9  Me.  3S4. 
Indictment  for  Libel  Against  Officer.  —  Rex  v. 

Budd,  5  Esp.  230. 

8.  Urmston  v.  State,  73  Ind.  175. 


ing  10  Barb.  (N.  Y.)  659,  and  holding  that 
where  il  was  shown  that  a  person  was  a  pro- 
fessional gambler,  he  would  be  presumed  to 
have  continued  the  same  course  of  life. 

1.  Personal  and  Official  Relations — Alabama. 
—  Garner  v.  Green,  8  Ala.  96;  McKenzie  v. 
Stevens,  19  Ala.  691;  Montgomery,  etc.,  Plank- 
Road  Co.  v.  Webb,  27  Aia.  618. 

Arkansas.  —  Spencer  v.  McDonald,  22  Ark. 
466 

Georgia.  —  Hill  v.  Goolsbv,  41  Ga.  291. 
Indian,!.  —  Spauliing  v.  Sones,  11  Ind.  App. 
562. 

Louisiana,  —  Barelli  <'.  Lytle,  4  La.  Ann.  55S; 
Sullivan  v.  Goldman,  '9  La.  Ann.  12. 

Missouri.  —  Mullen  r>.  Pryor,  12  Mo.  307; 
McGuire  Nugent,  103  Mo.  161 ;  Payne  v.  St. 
Charles  First  Nat.  Bank,  43  Mo.  App.  377; 
Southard  v.  Nelson,  43  Mo.  App.  210. 

New  Hampshire.  —  Eames  v.  Eames,  41  N. 
H.  177 

New  Jersey.  —  Leport 
124.     See  also  Den.  v. 
395- 

New  York.  —  People  v 
Y.)  377,  37  Am.  Dec.  328. 

Pennsylvania.  —  Hood 
(Pa.)  229. 

Soutli  Carolina.  —  Graham 
S.  Car.  132 

Disability  of  Judge  by  Reason  of  Interest  Pre- 
sumed to  Continue.  —  Boiling  v.  Anderson,  4 
Baxt.  (Tenn.)  550.  See  also  Table  Mountain 
Gold,  etc.,  Min.  Co.  v.  Waller's  Defeat  Silver 
Min.  Co.,  4  Nev.  218,  97  Am   Dec.  526. 

Where  Possession  of  Property  Is  Acquired  as 
Bailee,  that  relation  will  be  presumed  to  con- 
tinue unless  the  contrary  is  shown.  Spencer 
v.  McDonakl,  22  Ark.  466. 

Trust  Relation.  —  Payne  v.  St.  Charles  First 
Nat.  Bank,  43  Mo.  App.  377;  McGuire  v. 
Nugent,  163  Mo,  161.  See  generally  the  title 
Trusts  and  Trustees. 

Attorney  and  Client.  —  South  jrd  v.  Nelson,  43 
Mo  App.  210. 

Mortgagor  and  Mortgagee.  —  Spaulding  v. 
Sones,  11  Ind.  App.  562. 


1.  Todd,  32  N.  J.  L. 
Lloyd,  31  N.  J.  L. 

McLeod,  1  Hill  (N. 

v.  Hood,  2  Grant  Cas. 

Seignious.  53 
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d.  Mental  Condition.  —  A  mental  condition  or  intention  of  a  continu- 
ous nature,  once  shown  to  have  existed,  will  be  presumed  to  continue.1 
Thus,  where  it  is  shown  that  a  parent  paid  certain  sums  to  one  of  his  children 
as  an  advancement,  it  will  be  presumed  that  he  continued  to  intend  that  they 
should  be  so  regarded.2  The  most  familiar  exemplification  of  this  principle- 
is  with  regard  to  the  continuance  of  insanity  of  a  permanent  nature.*'* 

Memory.  —  It  has  been  held  that  there  is  no  presumption  that,  a  person  who 
once  had  knowledge  of  a  fact  retained  such  knowledge  for  a  considerable 


The  normal  status  of  an  individual,  once 


length  of  time.4 

e.  Status  of  Individuals. 
shown,  is  presumed  to  continue. 

Infancy.  —  Thus,  one  shown  to  be  an  infant  is  presumed  to  continue  as  such 
for  a  reasonable  length  of  time.5 

Coverture.  —  So  individuals  of  both  sexes  are  presumed  to  be  unmarried 
until  the  contrary  is  shown;6  but  where  the  status  of  a  person  as  a  married 
man  or  woman  is  once  shown,  such  status  is  presumed  to  continue,  in  the 
absence  of  evidence  of  the  dissolution  of  the  marriage  by  death  or  otherwise.7 

Residence,  Domicil,  and  Settlement.  —  A  person's  status  as  regards  residence  or 
nonresidence,8  domicil,9  or  settlement,10  once  shown,  is  presumed  to  continue 
until  a  change  therein  is  shown. 


1.  Mental  Condition.  —  Stumph  v.  Miller,  142 
Ind.  442;  Haines  v.  Hayden,  95  Mich.  332,  35 
Am.  St.  Rep.  566. 

But  on  a  prosecution  for  murder,  the  fact 
that  the  deceased  threatened  to  kill  the  de- 
fendant or  inflict  some  bodily  harm  upon  hirn 
raises  no  presumDtion  thai  such  intention  con- 
tinued down  to  the  time  of  the  killing.  State 
v.  Brown,  64  Mo.  367. 

Opinions.  —  Atty.-Gen.  v.  Parnther,  3  Bro.  C. 
C.  (5th  ed.)  441. 

A  Grantor,  Shown  to  Be  Mentally  Weak  several 
months  prior  to  the  dale  of  a  deed,  is  presumed 
to  have  been  in  the  same  condition  at  its  date. 
Stumph  7'.  Miller,  142  Ind.  442. 

2.  Oiler  v.  Bonebrake,  65  Pa.  St.  338. 

3.  Continuance  of  Insanity  of  Permanent  Nature 
—  Alabama.  —  Copeland  v.  Copeland,  32  Ala. 
512;  Stubbs  v.  Houston,  33  Ala.  555;  Wray  v. 
Wray,  33  Ala.  1S7. 

Georgia.  —  Lucas  v.  Parsons,  23  Ga.  278. 

Iowa.  —  State  v.  Jones,  64  Iowa  349.  Com- 
pare Ellis  v.  White,  61  Iowa  644. 

Kentucky.  —  Carpenter  v.  Carpenter,  8  Bush 
(Ky.)  283. 

Michigan.  — Haines  v.  Hayden,  95  Mich.  332, 
35  Am.  St.  Rep.  566 

Missouri.  —  Ratinells  v.  Getner,  80  Mo.  474; 
State  v.  Howard,  118  Mo.  127;  Kiehne  v.  Wes- 
sell,  53  Mo.  App.  667. 

New  York. — Sprague  v.  Duel,  Clarke  (N. 
Y.)  90:  Peters  v.  Peters,  (C.  PI.  Gen.  T.)  3 
Misc.  (N.  Y.)  264;  Cook  v.  Cook,  53  Barb.  (N. 
Y.)  180;  Carter  v.  Beckwith,  128  N.  Y.  312. 

And  see  the  title  Insanity,  vol.  16,  pp.  604. 
605. 

4.  Goodwin  v.  Dean,  50  Conn.  518. 

5.  Infancy.  —  Irvine  v.  Irvine,  5  Minn.  64, 
holding  that  in  a  suit  to  cancel  a  deed  alleged 
by  the  plaintiff  to  have  been  executed  by  him 
in  his  minority,  there  is  no  presumption  that 
he  has  since  reached  his  majority,  and  he  must 
prove  the  fact  affirmatively. 

6.  Coverture.  —  Erskine  v.  Davis,  25  III.  251; 
Karstens  v.  Karstens,  (Supm  Ct.  Spec.  T.)  20 
Misc.  (N.  Y.)  247.  Compare  Still  v.  Hutto,  48 
S.  Car.  415. 


7.  Clark  v.  Cassidy,  62  Ga.  408;  Erskine  v. 
Davis,  25  III.  251;  Ellis  v.  Ellis,  58  Iowa  720; 
Cruize  v.  Billmire,  6g  Iowa  397.  See  also  Wil- 
liams v.  Stite,  86  Ga.  548. 

8.  Residence —  United  States.  —  Mitchell  v. 
U.  S.,  21  Wall.  (U.  S.)  350. 

Alabama.  —  State  Bank  v.  Seawell,  18  Ala. 
616;  Daniels  v.  Hamilton,  52  Ala.  105. 

Arkansas.  —  Prather  v.  Palmer,  4  Ark.  456: 
Davis  v.  Sullivan,  7  Ark.  449. 

Illinois.  —  Goldie  v.  McDonald,  78  111.  605. 

Iowa.  —  Caudill  v.  Tharp,  1  Greene  (Iowa)g4. 

Maine.  —  Church  v.  Rovvell,  49  Me.  367; 
Greenfield  v.  Camden,  74  Me.  56. 

Massachusetts.  —  Wilmington  v.  Burlington, 
4  Pick.  (Mass.)  174;  Randolph  v.  East  n,  23 
Pick.  (Mass.)  242;  Kilburn  v.  Bennett,  3  Met. 
(Mass.)  199. 

Missouri.  —  Walker  v.  Walker,  I  Mo.  App. 
404. 

New  York.  — Nixon  v.  Palmer,  10  Barb.  (N. 
Y.)  175. 

Vermont.  —  Rixford  v.  Miller,  49  Vt.  319. 

For  What  Period  of  Time  such  presumption 
would  last  must  depend  u  pon  all  the  associated 
circumstances.  Greenfield  v.  Camden,  74 
Me.  56. 

In  Prather  v.  Palmer,  4  Ark.  456,  it  was  held 
that  on  proof  that  a  person  was,  seventeen 
vears  before,  a  resident  of  another  state,  the 
law  would  presume  that  residence  to  continue, 
in  the  absence  of  evidence  to  the  contrary. 

Tramp.  —  Continuity  of  residence,  however, 
is  not  presumed  in  the  case  of  a  tramp. 
Ripley  v.  Hebron,  60  Me.  379. 

Limitation  of  Actions.  —  Under  a  plea  of  the 
statute  of  limitations,  proof  from  the  plaintiff 
that  the  defendant  was  a  resident  of  another 
state  when  the  cause  of  action  accrued  raises 
the  presumption  that  he  continued  to  reside 
there.  Rixford  v.  Miller,  49  Vt.  319.  See  also 
State  Bank  v.  Seawell,  18  Ala.  616.  And  see 
the  title  Limitation  of  Actions,  vol.  19,  p.  233. 

9.  Domicil.  —  See  the  title  Domicil,  vol.  10, 
pp  11,  14;  and  see  Walker  v.  Walker,  1  Mo. 
App.  404. 

10.  Settlement.  —  Rex  v.  Tanner,  I  Esp.  304; 
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/.  Title  and  Ownership.  —  Title  and  ownership  of  property,  both  real 1 
and  personal,2  once  shown  to  have  existed,  are  presumed  to  continue.  And 
a  fortiori,  where  ownership  is  shown  at  two  different  periods,  ownership 
between  such  periods  is  presumed;3  and  this  presumption  is  stronger  than 
the  presumption  of  title  or  ownership  arising  from  another's  mere  possession 
of  the  property,  as  the  mere  parting  with  the  possession  does  not  even  raise 
a  presumption  of  a  change  of  title.4 

g.  Possession.  —  The  possession  of  property,  both  real  5  and  personal,6 

Randolph  v.  Eastern,  23  Pick.  (Mass.)  242.  And 
see  the  title  Poor  and  Poor  Laws,  ante. 

1.  Ownership  of  Real  Property — England. — 
Wroiesley  v.  Adams,  Plowd.  193;  Smith  v. 
Stapleton,  Plovvd.  431;  Cockman  v  Farrer,  T. 
Jones  181. 

United  States.  —  Fletcher  v.  Fuller,  120  U. 
S.  534;  U.  S.  v.  Malhoit,  1  Savvy.  (U.  S.)  142. 
26  Fed  Cas.  No.  15,740. 

California.  —  Kidder  v.  Stevens,  60  Cal.  414; 
Hohenshell  v.  South  Riverside  Land,  etc.,  Co., 
128  Cal.  627. 

Georgia. — Coleman,  etc.,  Co.  v.  Rice,  105 
Ga.  163. 

Illinois.  —  Meacham  v.  Sunderland,  10  111. 
App.  123. 

Indiana.  —  Abbott  v  Union  Mut.  L.  Ins. 
Co.,  127  Ind.  70;  Pittsburgh,  etc..  R.  Co.  v. 
Harper,  11  Ind.  App.  481. 

Maryland.  —  Hammond  v.  Inloes,  4  Md.  138. 

Michigan.  —  Ormsby  v.  Barr,  22  Mich.  80. 

Minnesota,  —  Rhone  v.  Gale,  12  Minn.  54; 
Lind  v.  Lind,  53  Minn.  48. 

Missouri.  —  Brown  v.  Brown,  45  Mo.  412; 
Watson  v.  Garvin,  54  Mo.  353. 

Nevada. — Table  Mountain  Gold,  etc..  Min. 
Co.v.  Waller's  Defeat  Silver  Min.  Co.,  4  Nev. 
218,  97  Am.  Dec.  526. 

New  Hampshire. — Smith  v.  Smith,  11  N. 
H.  460. 

Neiv  Jersey.  —  Rowland  v.  Updike,  28  N.  J. 
L.  101. 

New  York. — Adair  v.  Lott,  3  Hill  (N.  Y.) 
1S2;  Jackson  t.  Potter,  4  Wend.  (N.  Y.)  672; 
Bradt  v.  Church,  39  Hun  (N.  Y.)  262;  Ne-ha- 
sa-ne  Park  Assoc.  v.  Lloyd,  (Supm.  Ct.  Spec. 
T.)  25  Misc.  (N.  Y.)  207;  Cleveland  v.  Boerum, 
24  N.  Y.  613;  Hughes  v.  Metropolitan  El.  R. 
Co.,  130  N.  Y.  14. 

Pennsylvania.  —  Hartman  v.  Pittsburg  In- 
cline Plane  Co.,  11  Pa.  Super.  Ct.  438. 

Wisconsin.  —  U.  S.  v.  De  Coursev,  r  Pin. 
(Wis.)  508;  Teetshorn  v.  Hull,  30  Wis.  162; 
Harriman  1   Queen  Ins,  Co.,  49  Wis.  71. 

A  Highway  or  Street  once  legally  laid  out  will 
be  presumed  to  continue  until  the  contrary  is 
shown.  Beckwith  v.  Whalen,  65  N.  Y.  322; 
Horey  v.  Haverstraw,  124  N.  Y.  273:  Cohoes 
v.  Delaware,  etc.,  Canal  Co.,  134  N.  Y.  397. 
See  also  Blackman  v.  Rilev,  138  N.  Y.  318. 

Power  of  Sale  Given  to  Executors.  —  Where  the 
legal  title  to  land  was  in  a  certain  person,  but 
power  to  sell  had  been  given  to  executors,  the 
title  was  presumed  to  remain  unchanged,  in 
the  absence  of  proof  of  sale  by  the  executors. 
Jackson  v.  Potter,  4  Wend.  (N.  Y.)  672. 

2.  Personalty — United  States.  —  Stickney  v. 
Stickney,  131  U.  S.  227;  Garner  v.  Providence 
Second  Nat.  Bank,  151  U.  S.  420;  Fischer  v. 
Neil,  6  Fed  Rep.  89;  U.  S.  v.  Mathoit.  1  Sawy. 
(U.  S.)  142,  26  Fed.  Cas.  No.  15,740. 

Alabama.  — Jones  v.  Sims,  6  Port.  (Ala.)  138. 


Arkansas .  —  Smith  v.  Graves,  25  Ark.  458. 
Colorado.  —  Stoddard  v.  Benton,  6  Colo.  508. 
Connecticut.  —  Chilling  worth  v.  Eastern  Tin- 
ware Co.,  66  Conn.  306. 

Illinois.  —  Butler  v.  Chapin,  28  111.  230; 
Choisser  v.  People,  140  111.  21. 

Indiana.  —  McAfee  v.  Montgomery,  21  Ind. 
App.  196. 

Kentucky. — Cessna  v.  Thurman,  1  Bush 
(Ky.)  293.  89  Am.  Dec.  628. 

Louisiana.  —  Hunter  v.  Bennett,  15  La.  Ann. 

715- 

Massachusetts.  — Sawyer  z/.  Spofford,  4  Cush. 
(Mass.)  598;  Magee  v.  Scott,  9  Cush.  (Mass.) 
148,  55  Am.  Dec.  49. 

Missouri. — Zwisler  7'.  Storts,  30  Mo.  App. 
163;  Janssen  v.  Stone,  60  Mo.  App.  402. 

Nevada. —  Hanson  v.  Chiatovich,  13  Nev. 
395;  Buckley  v.  Buckley,  16  Nev.  180. 

New  York.  —  Flanders  v.  Merritt,  3  Barb. 
(N.  Y.)  201;  Fry  v.  Bennett,  28  N.  Y.  324,  Ha- 
gar  v.  Clark,  78  N.  Y.  45. 

Wisconsin.  —  Teetshorn  v.  Hull,  30  Wis.  162. 

3.  Powell  v.  Knox,  16  Ala.  364;  Read  v. 
Bennett,  23  Wis.  372. 

4.  Sawyer  v.  Spofford,  4  Cush.  (Mass.>  598; 
Magee  v.  Scott,  9  Cush.  (Mass.)  148,  55  Am. 
Dec.  49;  Zwisler  v.  Storts,  30  Mo.  App.  163. 
Compare  Wausau  Boom  Co.  v.  Plumer,  35 
Wis.  274. 

5.  Possession  of  Real  Property  —  England.  — 
Smith  v.  Stapleton,  Plowd.  426. 

United  States.  —  Bayard  v.  Colefax,  4  Wash. 
(U.  S  )  38;  Lazarus  v.  Phelps,  156  U.  S.  202. 

Alabama.  —  Clements  v.  Hays,  76  Ala.  280; 
Alabama  State  Land  Co.  v.  Kyle,  99  Ala.  474. 
Connecticut.  —  Gray  v.  Finch,  23  Conn.  495. 
Kentucky.  —  Forman    v.  Ambler,    2  Dana 
(Ky.)  109. 

Massachusetts.  —  Brown  King,  5  Met. 
(Mass.)  173;  Currier  v.  Gale,  9  Allen  (Mass.) 

522. 

Minnesota. — Armstrong  v.  Hinds,  8  Minn. 
254- 

New  Jersey.  —  Den  v.  Kelty,  16  N.  J.  L.  517. 
Arew  York.  —  Saunders   v.  Springsteen,  4 
Wend.  (N.  Y.)  429. 

Pennsylvania.  —  Hood  v.  Hood,  2  Grant  Cas. 
(Pa.)  229. 

Vermont.  — Chilson  v.  Buttolph,  12  Vt.  231. 
Washington.  —  Balch  v.  Smith,  4  Wash.  497. 
Wisconsin.  —  Eaton  v.  Woydt,  26  Wis.  3S3; 
Smith  v.  Hardy,  36  Wis.  417. 

Ejectment  —  Possession  of  Defendant  at  Insti- 
tution of  Action  Presumed  from  Prior  Possession. 
—  Chilson  v.  Buttolph,  12  Vt.  231.  See  also 
Eaton  v.  vVoydt,  26  Wis.  383. 

6.  Personalty.  —  Robson  v.  Rawlings,  79  Ga. 
354;  Drummond  v.  Clinton,  etc.,  R.  Co.,  7 
Rob.  (La.)  234;  Newman  v.  Greenville  Bank, 
67  Miss.  770.  Compare  Williams  v.  Harrison, 
19  Ala.  277;  Allen  v.  Brown,  83  Ga.  161. 
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being  a  state  of  affairs  of  a  continuing  nature,  is  presumed  to  continue  where 
its  existence  at  one  time  is  shown.  And  the  same  rule  applies  as  regards  the 
character  of  the  possession.1 

h.  Contract  Obligations.  —  A  contract  obligation  shown  to  have- 
existed  at  one  time  will  be  presumed  to  continue  until  its  discharge  is  shown.2 
Thus,  an  indebtedness  shown  to  have  existed  is  presumed  to  continue.3 

i.  Condition  of  Inanimate  Things.  — The  presumption  as  to  the  con- 
tinuance of  prior  existing  conditions  has  been  applied  to  the  condition  4  and 
location  5  of  inanimate  things. 

j.  VALUE.  —  The  presumption  as  to  continuance  of  an  existing  state  of 
facts  has  been  applied  to  the  continuance  of  the  value  of  property  when  its 
value  at  a  prior  time  is  shown.6 

k.  Statutes  and  Ordinances.  —  Where  a  statute,  even  of  a  foreign 
jurisdiction,7  or  an  ordinance  of  a  municipality  8  is  shown  to  have  been  once 
in  existence,  it  will  be  presumed  to  continue  in  force  until  its  repeal  is  shown ; 
and  the  same  has  been  held  true  with  regard  to  a  general  principle  of  law.9 


This  Presumption  Must  Be  Restricted  to  a  Rea- 
sonable Limit.  —  Thus  there  is  no  presumption 
thai  goods  shown  to  have  been  in  the  posses- 
sion of  a  firm  engaged  in  buying  and  selling 
such  articles  continue  in  their  possession  for 
four  and  a  half  months  thereafter.  Bethel  v. 
Linn,  63  Mich.  464. 

1.  Caffrey  v.  M'Farland,  1  Phila.  (Pa.)  555, 
12  Leg.  Int.  (Pa.)  80. 

Adverse  Possession.  —  See  the  title  Adverse 
Possession,  vol.  1,  pp.  887-889. 

2.  Contract  Obligation. —  Love  v.  Edmonslon, 
5  Ired.  L.  (27  N.  Car.)  354. 

3.  Carder  v.  Primm,  47  Mo.  App.  301,  52  Mo. 
App.  102;  Diel  v.  Stegner,  56  Mo.  App.  535; 
Bell  v.  Young,  1  Gram  Cas.  (Pa.)  175;  Farr  v. 
Payne,  40  Vt.  615. 

Thus,  when  the  collection  of  money  by  an 
agent  for  his  principal  is  established,  there  is 
no  presumption  that  the  agent  has  paid  or 
accounted  for  it  to  his  principal.  Carder  v. 
Primm,  52  Mo.  App.  102. 

As  to  Proof  of  Payment  and  Presumptions  with 
Regard  Thereto,  see  the  title  Payment,  ante. 

4.  Inanimate  Things —  Condition.  —  Wheelan 
v.  Chicago,  etc.,  R.  Co.,  85  Iowa  167;  Martin 
v.  Fishing  Ins.  Co.,  20  Pick.  (Mass.)  389,  32 
Am.  Dec.  220;  Haskings  v.  St.  Louis,  etc.,  R. 
Co.,  58  Mo.  302;  Pope  v.  Kansas  City  table 
R.  Co.,  99  Mo.  400;  Wright  v.  Orient  Mut.  Ins. 
Co.,  6  Bosw  (N.  Y.)  269.  Compare  Keatley  v. 
Illinois  Cent.  R.  Co.,  94  Iowa  685. 

Evidence  that  a  Cattle  Guard  Was  Insufficient 
several  months  prior  to  an  accident  is  suffi- 
cient to  raise  the  presumption  of  its  insuffi- 
ciency at  the  time  of  the  accident,  in  the 
absence  of  any  evidence  to  show  that  its  con- 
dition has  b'ien  changed.  Haskings  v.  St. 
Louis,  etc.,  R.  Co.,  58  Mo.  302. 

Presumption  that  Gaspipe,  Properly  Supported 
When  Put  Up,  Remained  So  Supported.  —  Metzger 
v.  Schultz,  16  Ind.  App.  454,  59  Am.  St.  Rep. 
323- 

5.  Location.  —  Wells  v.  Burbank,  17  N.  H. 
493;  Gernau  v.  Oceanic  Steam  Nav.  Co.,  66 
Hun  (N.  Y.)  633.  21  N.  Y.  Supp.  371,  70  Hun 
(N.  Y.)  598,  23  N.  Y.  Supp.  1143,  affirmed  141 
N.  Y.  588.  Compare  Adams  v.  Clark,  8  Jones 
L.  (53  N.  Car.)  56. 

If  a  Tax  List  Is  Shown  to  Have  Been  Filed  with 
the  Deputy  Secretary  in  Due  Season,  it  may  be 
presumed  that  the  list  remained  there  during 


the  time  required  by  law,  if  there  is  nothing 
to  rebut  such  presumption.  Wells  v.  Burbank, 
17  N.  H.  393. 

Loss  of  Goods  by  Carrier.  —  See  the  title  Con- 
necting Carriers  (of  Goods),  vol.  6,  p.  651. 

6.  Values.  —  Howland  v.  Davis,  40  Mich.  545; 
Jennings  v  Sparkman,  48  Mo.  App.  246;  Mer- 
rill Chemical  Co.  v.  Nickells,  66  Mo.  App.  678. 

Where  the  market  value  of  corn  on  a  certain 
day  is  shown,  it  will  be  presumed  that  it  was 
of  the  same  value  on  the  next  day.  Nash  v. 
Classon,  55  111.  App.  356. 

Withdrawal  Value  of  Building  and  Loan  Stock. 

—  Bexar  Bldg.,  etc..  Assoc.  v.  Seebe,  (Tex. 
Civ.  App.  1897)  40  S.  W.  Rep.  875. 

7.  Statutes  —  Continuance  in  Force  —  Alabama. 

—  Bush  v.  Garner,  73  Ala.  162. 

Illinois.  —  Miami  Powder  Co.  v.  Hotchkiss, 
17  111.  App.  622. 

Indiana.  —  Cochran  v.  Ward,  5  Ind.  App.  89, 
51  Am.  St.  Rep.  229. 

Kentucky.  —  King?'.  Mims,  7  Dana  (Ky.)  269. 

Louisiana.  —  Graham  v.  Williams,  21  La. 
Ann.  594. 

Maryland.  —  Harryman  v.  Roberts,  52  Md. 

64. 

Massachusetts.  — Raynham  v.  Canton,  3  Pick. 
(Mass.)  293. 

Michigan.  —  People  v.  Calder,  30  Mich.  85. 

Minnesota. — State  v.  Armstrong,  4  Minn. 
335. 

Arew  York.  —  Matter  of  Huss,  126  N.  Y.  537, 
reversing  55  Hun  (N.  Y.)  611 ;  Stokes  v.  Macken, 
62  Barb.  (N.  Y.)  145. 

North  Carolina.  —  State  v.  Patterson,  2  Ired. 
L.  (24  N.  Car.)  346,  38  Am.  Dec.  699;  State  v. 
Cheek,  13  Ired.  L.  (35  N.  Car.)  114. 

Vermont.  —  State  v.  Abbey,  29  Vt.  6o,  67  Am. 
Dec.  754. 

Wisconsin.  —  Eaton  v.  Woydt,  32  Wis.  277. 

Where  the  law  in  two  states  is  shown  to  be 
the  same,  its  repeal  in  one  of  the  slates  will 
not  authorize  a  presumption  of  its  repeal  in 
the  other.  Such  repeal  must  be  proved  by  the 
party  interested  to  establish  it.  Exp  Lafonta, 
2  Rob.  (La.)  495. 

8.  Ordinances.  —  St.  -Louis,  etc.,  R.  Co.  v. 
Eggmann,  161  111.  155,  affirming  60  111.  App. 
291;  Cleveland,  etc.,  R.  Co.  v.  Bender,  69  111. 
App.  262. 

9.  Babcock  v.  Marshall,  21  Tex.  Civ.  App. 
145. 
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VI.  Presumptions  as  to  Life,  Death,  and  Survivorship  -  1.  Continuance 

of  Life  in  General.  —  The  existence  of  human  life  being  a  fact  of  a  continuing 
nature,  the  general  rule  is  laid  down  that  a  person  once  shown  to  be  alive  is 
presumed  to  continue  to  live  for  a  reasonable  time  until  the  contrary  is  shown.1 
This,  however,  has  been  said  to  be  not  a  presumption  of  law,  but  merely  an 
inference  which  may  legitimately  be  drawn  as  a  fact.2 

Old  Age.  —  It  seems  that  under  the  civil  law1  the  presumption  in  favor  of  the 
continuance  of  life  obtains  up  to  the  time  when  the  person  would  be  one 
hundred  years  old,3  but  after  one  hundred  years  have  elapsed  since  the  birth 
of  a  person  he  is  presumed  to  be  dead,  in  the  absence  of  evidence  to  the  con- 
trary.4 At  common  law  it  has  also  been  held  that  as  persons  have  frequently 
been  known  to  live  to  eighty  or  ninety  years  of  age,  a  person  would  not  be 
presumed  to  have  died  at  an  earlier  age;5  but  where  it  is  shown  that  the 
person,  if  alive,  would  be  one  hundred  years  of  age,  or  over,  his  death  may 
be  presumed  from  extreme  age  alone.6  This  rule  is  based  on  the  principle 
that  it  would  be  contrary  to  the  course  of  nature  that  he  should  be  living.7 

Conflicting  Presumptions.  —  The  rule  in  case  of  conflicting  presumptions  of 


1.  Continuance  of  Life  Presumed  —  England.  — 
Thomis  v.  Thomas,  2  Drew.  &  Sm.  298;  Ne- 
pean  v.  Doe,  2  M.  &  W.  894;  Throgmorton  v. 
Walton,  2  Rolle  461;  Smartle  v.  Penhallow,  2 
Ld.  Raym.  999;  Wilson  v.  Hodges,  2  East  312; 
Lamb  v.  Orton,  6  Jur.  N.  S.  61;  In  Goods  of 
Connor,  29  L.  R.  Ir.  261. 

Connecticut.  —  Cone  v.  Dunham,  59  Conn. 
160. 

Delaware.  —  Garden  v.  Garden,  2  House 
(Del.)  574. 

District  of  Columbia.  —  Posey  v.  Hanson,  10 
App.  Cas.  (D.  C.)  496. 

Illinois.  —  Lewis  v.  People,  87  111.  App.  588; 
Lowe  v.  Foulke.  103  111.  58;  Reedy  v.  Millizen, 
155  111.  636;  Chicago,  etc.,  R.  Co.  v.  Keegan, 
185  III.  70. 

Iowa.  —  Seeds    v.  Grand    Lodge,  93  Iowa 

175. 

Maine.  — Stevens  v.  McNamara,  36  Me.  176, 
58  Am.  Dec.  740. 

Maryland.  —  Lee  v.  Hoye,  I  Gill  (Md.)  188; 
Shriver  v.  State,  65  Md.  278;  Schaub  v.  Griffin, 
84  Md.  557- 

Massachusetts.  — Com.  v.  McGrath,  140  Mass. 
296. 

New  Hampshire. —  Smith  v.  Knowllon,  11 
N.  H.  igi;  Emerson  v.  White,  29  N.  H.  482; 
Winship  v.  Conner,  42  N.  H.  341. 

New  Jersey.  —  Clarke  v.  Canfield,  15  N.  J. 
Eq.  119. 

New  York.  —  Letts  v.  Brooks,  Hill  &  D. 
Supp.  (N.  Y.)  36;  Eagle  v.  Emmet,  4  Bradf. 
(M.  Y.)  117;  Cumberland  v.  Graves,  9  Barb. 
(N.  Y.)  595;  Ackley  v.  People,  9  Barb.  (N.  Y.) 
609;  O'Gara  v.  Eisenlohr,'  38  N.  Y.  296; 
Dvorsky  v.  Arndtstein,  29  NT.  Y.  App.  Div.  274. 

Pennsylvania.  —  Innis  v.  Campbell,  I  Rawle 
(P<i  )  373- 

Texas.  —  Lockhart  v.  White,  18  Tex.  102; 
Ballard  v.  Carmichael,  83  Tex.  355.  Compare 
Page  v.  Findley,  5  Tex.  391. 

Wisconsin. — Strcebe  •>.  Fehl,  22  Wis.  337; 
Whiteley  v.  Equitable  L.  Assur.  Soc,  72  Wis. 
170. 

Where  an  abstract  of  title  showed  that  a 
power  of  attorney  to  convey  land  was  given  in 
i860,  and  a  deed  was  executed  under  the  po  ver 
in  1865,  it  was  presumed  that  the  maker  of  the 
power  was  alive  at  the  time  when  the  deed 


was  executed.  Chicago,  etc.,  R.  Co.  v.  Kee- 
gan, 185  111.  70. 

2.  Rex  v.  Twyning,  2  B.  &:  Aid.  386,  20  Rev. 
Rep.  480;  /;/  re  Phene,  L.  R.  5  Ch.  139.  39  L. 
J.  Ch  316.  18  W.  R.  303. 

3.  Old  Age  —  Civil-law  Rule.  —  Hayes  v.  Ber- 
wick, 2  Mart.  (La.)  138,  5  Am.  Dec.  727;  Sass- 
man  v.  Aime,  9  Mart.  (La.)  257;  Oivens  v. 
Mitchell.  5  Mart.  N.  S.  (La.)  668;  Willett  v. 
Andrews,  51  La.  Ann.  486;  Martinez  v.  Vives, 
32  La.  Ann.  305,  in  which  last  case  the  rule 
that  the  death  of  an  absentee  who  is  less  than 
a  hundred  years  old  is  never  presumed  was 
applied  in  an  action  on  a  judgment,  brought 
by  one  styling  herself  the  widow  of  a  party 
thereto. 

On  Circumstantial  Evidence,  death  may  be 
presumed  in  a  shoiter  time.  Boyd  v.  New 
England  Mut.  L.  Ins.  Co.,  34  La.  Ann.  848. 

Thus,  where  in  1S63  a  ptrson  left  his  home 
in  New  Orleans,  where  his  nearest  relatives 
resided,  joined  the  army,  and  was  never  after- 
wards heard  of,  it  was  held  in  1883  that  a  pre- 
sumption of  his  death  existed.  Jamison  v. 
Smith,  35  La.  Ann.  609. 

4.  Miller  v.  McElwee,  12  La.  Ann.  476. 

5.  Common-law  Rule.  —  Matter  of  Hall.  \\  all. 
Jr.  (C.  C  )  85;  Hammond  v.  Inloes,  4  Md  138. 
See  also  Posev  v.  Hanson,  10  App.  Cas.  (D. 
C.)4g6;  Watson  v.  Tindal,  24  Ga.  494,  71  Am. 
Dec.  142;  Burney  v.  Ball,  24  Ga.  505;  Seeds  v. 
Grand  Lodge,  93  Iowa  175;  Faulkner  v.  Wil- 
liman,  (Ky.  1891)  16  S.  W.  Rep.  352;  Shriver  v. 
State,  65  Md.  278.  Compare  Jarboe  v.  McAlee, 
7  B.  Mon.  (Ky.)  282;  Innis  v.  Campbell,  1 
Rawle  (Pa.)  373. 

Death  of  Subscribing  Witness  Presumed  After 
Thirty  Years.  —  Hollis  v.  Dashiell,  52  Tex.  187. 

6.  Doe  v.  Deakin,  3  C.  &  P.  402,  14  E.  C.  L. 
369;  Thomas  v.  Frederick  County  School,  7 
Gill  &  J.  (Md.)  385;  Stevenson  v.  Howard.  3 
Har.  &  J.  (Md.)  554;  Hammond  v.  Inloes,  4 
Md.  138;  Sprigg  v.  Moale,  28  Md.  497,  92  Am. 
Dec.  698;  Young  v.  Shulenberg,  165  N.  Y.  385. 

In  Stevenson  v.  Howard,  3  Har.  &  J.  (Md.) 
554,  a  person  who,  if  living  at  the  time  of  trial, 
would  have  been  over  ninety  years  of  age  was 
presumed  to  be  dead. 

7.  Sprigg  v.  Moale.  2S  Md.  497,  92  Am.  Dec. 
698;  Young  v.  Shulenberg,  165  X.  Y.  385. 
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innocence  and  of  continuance  of  life  has  been  discussed  in  a  preceding  section 
of  this  title.1 

2.  Death  Presumed  from  Absence  —  a.  In  General.  —  It  was  early  estab- 
lished as  a  common-law  rule  that  a  person  who  has  been  absent  from  his  resi- 
dence or  home  and  who  has  not  been  heard  from  by  his  friends  and  relatives 
for  a  long  period  of  time  will  be  presumed  to  be  dead.2  The  length  of  time 
necessary  to  give  rise  to  this  presumption  was  at  an  early  date  fixed  at  seven 
years,  and  this  period  is  now  universally  recognized.3 


1.  See  supra,  this  title,  Conflicting  Presump- 
tions. 

2.  Death  from  Absence  —  England.  —  Masten 
v.  Cookson,  2  Eq.  Cas.  Abi.  414,  par.  14;  Inre 
Lyford,  17  Jur.  570;  In  Goods  of  Connor,  29 
L.  R.  Ir.  261;  Howe  v.  Maclean,  9  L.  J.  Exch.  1. 

United  States.  —  Noffit  v.  Varden,  5  Cranch 
(C.  C.)  659. 

Arkansas.  —  Matthews  v.  Simmons,  49  Ark. 
468. 

California.  —  Garwood  v.  Hastings,  38  Cal. 
216. 

Delaware.  —  Hurdle  v.  Stockley,  6  Houst. 
(Del.)  447. 

District  of  Columbia.  —  Baden  v.  McKenny, 
18  D.  C.  268. 

Georgia.  —  Vickery  v.  Benson,  26  Ga.  582. 

Indiana.  —  Baugh  v.  Boles,  66  Ind.  376. 

Kentucky.  —  Gill  v.  Dewitt,  7  Ky.  L.  Rep. 
605;  Ross  v.  Clore,  3  Dana  (Ky.)  189;  Gray  v. 
McDowell,  6  Bush  (Ky.)  482,  Louisville  Bank 
v.  Public  School  Trustees,  83  Ky.  219;  Tavlor 
v.  Reisch,  (Ky.  1899)  49  S.  W.  Rep.  782. 

Maine.  —  Chapman  v.  Kimball,  83  Me.  389. 

Massachusetts.  —  King  v.  Fowler,  11  Pick. 
(Mass.)  302,  22  Am.  Dec.  370;  Bovvditch  v. 
Jordan,  131  Mass.  321;  Stockbridge,  Petitioner, 
145  Mass.  517;  Marden  v.  Boston,  155  Mass. 
359. 

Michigan.  —  Bailey  v.  Bailey,  36  Mich.  181. 
New  Hampshire.  —  Bennett  v.  Sloman,  70 
N.  H.  289. 

New  York.  —  Jackson  v.  Etz,  5  Cow.  (N.  Y.) 
314;  M'Comb  v.  Wright,  5  Johns.  Ch.  (N.  Y.) 
263;  King  v.  Paddock,  18  Johns.  (N.  Y.)  141; 
Matter  of  Sullivan,  51  Hun  (N.  Y.)  378;  Mc- 
Cartee  v.  Camel.  1  Barb.  Ch.  (N.  Y.)  455 ;  Shel- 
don v.  Ferris,  45  Barb.  (N.  Y.)  124;  Karstens 
v.  Karstens,  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N. 
Y.)  247,  affirmed  29  N.  Y.  App.  Div.  229.  Com- 
pare Ferry  v.  Sampson,  (Supm.  Ct.  Gen.  T.)  1 
N.  Y.  Supp.  872. 

Pennsylvania.  —  Innis  v.  Campbell,  1  Rawle 
(Pa.)  373;  Miller  v.  Beates,  3  S.  &  R.  (Pa.)  490, 
8  Am.  Dec.  658;  Duffy's  Estate,  36  W.  N.  C. 
(Pa.)  199;  Duffy's  Estate,  4  Pa.  Dist.  147; 
Holmes  v.  Johnson,  42  Pa.  St.  159;  Warner's 
Estate.  1  Woodvv.  (Pa.)  112. 

Tennessee.  — ■  Shown  v.  McMackin,  9  Lea 
(Tenn.)  601,  42  Am.  Rep.  680. 

Under  the  Civil  Law,  it  seems,  death  is  not 
presumed  from  absence,  Martinez  v.  Vives,  32 
La.  Ann.  305:  Willett  v.  Andrews,  51  La.  Ann. 
486;  though  absence  connected  with  other  cir- 
cumstances may  warrant  a  finding  that  the 
absentee  is  dead,  Jamison  v.  Smith,  35  La. 
Ann.  609. 

3.  Seven  Years'  Absence  —  England.  —  In  re 
Webb.  Ir.  R.  5  Eq.  235;  Grissall  v.  Stelfox,  9 
Jur.  890;  Rickman  v.  Ives,  1  Jur.  234,  6  L.  J. 
Ch.  197;  In  re  Phene,  L.  R.  5  Ch.  139,  39  L. 
J.  Ch.  316,  18  W,  R:  303,  22  L.  T.  N.  S.  in; 


Dixon  v.  Dixon,  3  Bro.  C.  C.  (5th  ed.)  510; 
In  re  Benham,  L.  R.  4  Eq.  41C. 

United  States.  —  Davie  v.  Briggs,  97  U.  S. 
628. 

Alabama.  — Smith  v.  Smith,  49  Ala.  156. 

Arkansas.  —  Sharp  v.  Johnson,  22  Ark.  79. 

California.  — Ashbury  v.  Sanders,  8  Cal.  62, 
68  Am.  Dec.  300. 

Connecticut.  —  Cone  v.  Dunham,  59  Conn. 
160. 

Delaware.  —  Crawford  v.  Elliott,  1  Houst. 
(Del.)  465;  Prettyman  v.  Conaway,  9  Houst. 
(Del.)  221;  Garden  v.  Garden,  2  Houst.  (Del.) 
574-. 

District  of  Columbia.  —  Baden  v.  McKenny, 
18  D.  C.  268;  Hamilton  v.  Rathbone,  9  App. 
Cas.  (D.  C.)48;  Posey  v.  Hanson,  10  App.  Cas. 
(D.  C.)  496. 

Georgia.  —  Doe  v.  Roe,  1  Ga.  538;  Adams  v. 
Jones,  39  Ga.  479;  Watson  v.  Adams,  103  Ga. 
733- 

Illinois.  —  Whiting  v.  Nicholl.  46  111.  230,  92 
Am.  Dec.  248:  Johnson  v.  Johnson,  114  111. 
611,  55  Am.  Rep.  883;  Reedy  v.  Milligan,  ms 
111.  636. 

Indiana.  —  Cooper  v.  Cooper,  86  Ind.  75. 

Iowa.  — Seeds  v.  Grand  Lodge,  93  Iowa  175; 
Sherod  v.  Ewell,  104  Iowa  253. 

Kansas.  —  Ryan  v.  Tudor,  31  Kan.  366. 

Kentucky.  —  Spurr  v.  Trimble.  1  A.  K. 
Marsh.  (Ky.)  278;  Fuulks  v.  Rhea,  7  Bush 
(Ky.)  568;  Henderson  v.  Bonar,  (Ky.  1889)  n 
S.  W.  Rep.  809;  Fuson  v.  Bowlin,  (Ky.  1895) 
30  S.  W.  Rep.  622. 

Maine.  —  White  v.  Mann,  26  Me.  361;  Ste- 
vens v.  McNamara,  36  Me.  176,  58  Am.  Dec. 
740;  Stinchfield  v.  Emerson,  52  Me.  465,  83 
Am.  Dec.  524;  Wentworth  v.  Wentwoith,  71 
Me.  72;  Johnson  v.  Merithew,  80  Me.  in,  6 
Am.  St.  Rep.  162;  Chapman  v.  Kimball,  83 
Me.  389. 

Maryland.  —  Tilly  v.  Tilly,  2  Bland  (Md.)436; 
Schaub  v.  Griffin,  84  Md.  557. 

Massachusetts.  —  Newman  v.  Jenkins,  10 
Pick.  (Mass.)  515;  Loring  v.  Steineman,  1  Met. 
(Mass.)  204;  Flynn  v.  Coffee,  12  Allen  (Mass.) 
133- 

Michigan.  —  Bailey  v.  Bailey,  36  Mich.  181. 

Minnesota  —  Waite  v.  Coaracy,  45  Minn. 
159:  Backus  v.  Burke,  63  Minn.  272. 

Missouri.  —  Lajoye  v.  Primm,  3  Mo.  529; 
Hancock  v.  American  L.  Ins.  Co.,  62  Mo.  26: 
Wheelock  v.  Overshiner,  no  Mo.  100;  Flood 
v.  Growney,  126  Mo.  262. 

Nebraska.  —  Cox  v.  Ellsworth,  18  Neb.  664, 
53  Am.  Rep.  827. 

New  Hampshire.  —  Smith  v.  Knowlton,  11 
N.  H.  191;  Brown  v.  Jewett,  18  N.  H.  230; 
Forsaith  v.  Clark,  21  N.  H.  409;  Winship  v. 
Conner,  42  N.  H.  341. 

New  Jersey.  —  Smith  v.  Smith,  5  N.  J.  Eq. 
484;  Wambaugh  v.  Schenck,  2  N.  J.  L.  214; 
245  VplqmeXXIJ. 
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Children.  —  It  has  been  held  that  the  presumption  of  death  from  absence 
does  not  apply  to  children  of  tender  age,  incapable  of  absenting  or  concealing 
themselves  of  their  own  volition,  but  whose  movements  are  governed  by- 
others.1 

Application  of  Rule  to  Particular  Instances.  —  The  doctrine  as  to  the  presumption 
of  an  absentee's  death  has  been  recognized  in  various  kinds  of  legal  proceed- 
ings where  the  question  of  death  was  brought  in  issue,  such  as  proceedings 
for  the  administration  and  distribution  of  the  absentee's  estate;2  for  the 
recovery  of  a  legacy  to  a  particular  person  or  to  his  children  in  case  of  his 
death ; 3  for  the  recovery  of  a  legacy  to  a  class  where  one  of  such  class  had 
been  absent  and  unheard  from  for  seven  years  prior  to  the  testator's  death;  4 
for  the  recovery  of  personal  estate  after  the  death  of  the  absentee,  who  was 
entitled  to  the  income  during  life;  5  for  recovery  on  an  insurance  policy  upon 
the  life  of  the  absentee;  0  and  for  dower  against  a  grantee  of  an  absent  hus- 
band.7 So  the  rule  has  been  applied  where  the  determination  of  the  absen- 
tee's life  estate  in  land  was  in  issue,8  and  where  the  recovery  of  real  estate 
was  sought  bv  persons  as  the  heirs  at  law  of  the  absentee.* 

Statutory  Provisions.  —  Statutes  in  some  jurisdictions  have  expressly  provided 
that  a  presumption  of  a  person's  death  shall  arise  under  certain  circumstances 


Hamilton  v.  Ross,  7  N.  J.  Eq.  465;  Osborn  v. 
Allen,  26  N.  J.  L.  388. 

New  York.  — Jackson  v.  Claw,  18  Johns.  (N. 
Y.)  346;  McCartee  v.  Camel,  1  Barb.  Ch.  (N. 
Y.)  455;  Eagle  v.  Emmet,  4  Bradf.  (N.  Y.)  117, 
3  Abb.  Pr.  (N.  Y.)  218:  Matter  of  Allen,  (Sur- 
rogate Ct.)  24  N.  Y.  St.  Rep.  251;  Matler  of 
Sullivan,  51  Hun  (NT.  Y.)  37S;  Matler  of  Molt- 
ing, 43  Hun  (M.  Y.)  456. 

North  Carolina.  —  Den  v.  Evans,  2  Hayvv. 
(3  N.  Car.)  222;  North  Carolina  University  v. 
Harrison,  90  N.  Car.  385;  Lewis  v.  Mobley,  4 
Dev.  &  B.  L.  (20  N.  Car.)  323,  34  Am.  Dec. 
379;  State  v.  Moore,  11  Ired.  L.  (33  N.  Car.) 
160,  53  Am.  Dec.  401;  Spencer  v.  Roper,  13 
Ired.  L.  (35  N.  Car.)  333. 

Ohio.  —  Rice  v.  Lumley,  10  Ohio  St.  596; 
Rosenthal  Mavhugh,  33  Ohio  St.  155;  Su- 
preme Coinmandery,  etc.,  v.  Everding,  11  Ohio 
Cir.  Dec.  419.  20  Ohio  Cir.  Ct.  689. 

Pennsylvania.  —  Hoskins  v.  Lindsay,  1  Del. 
Co.  Rep.  (Pa.)  249;  Innis  v.  Campbell,  1  Rau  le 
(Pa.)  373;  Burr  v.  Sim,  4  Whart.  (Pa.)  150,  33 
Am.  Dec.  50;  Bradley  v.  Bradley,  4  VVhart. 
(Pa.)  173;  Williams's  Estate,  13  Phila.  (Pa  ) 
325;  Clement's  Estate,  1  Del.  Co.  Rep.  (Pa.) 
167;  Rhodes's  Estate,  10  Pa.  Co  Ct.  386; 
Whiteside's  Appeal.  23  Pa.  St.  114;  Holmes  v. 
Johnson,  42  Pa.  St.  159;  Esterly's  Appeal,  109 
Pa.  St.  222. 

South  Carolina.  — Craig  v.  Craig,  Bailey  Eq. 
(S.  Car.)  102;  Burns  v.  Ford,  1  Bailey  L.  (S. 
Car.)  507;  Boyce  v.  Owens,  r  Hill  L.  (S.  Car.)  8. 

Tennessee.  — Shown  v.  McM  ickin,  o  Lea 
(Tenn.)  601,  42  Am.  Rep.  680,  Ferrell  v. 
Grigsby,  (Tenn.  Ch.  1899)  51  s-  W.  Rep.  114 

Texas.  —  Primm  v.  Stewatt,  7  Tex.  178; 
French  v.  McGinnis,  69  Tex.  19. 

Virginia.  —  Evans  v.  Stewart,  81  Va.  724. 

Washington.  —  Scott  v.  McNeal,  5  Wash.  309, 
34  Am.  St.  Rep.  863. 

West  Virginia.  —  Boggs  v.  Harper,  45  W. 
Va.  554. 

Wisconsin.  —  Cowan  v.  Lindsay,  30  Wis.  586; 
Whiteley  v.  Equitable  L.  Assur.  Soc.  72  Wis. 
170. 

1.  Absence  of  Children,  —  Manley  v.  Pattison, 


73  Miss.  417.  55  Am.  St.  Rep.  543.  See  also 
Keller  v.  Stuck,  4  Redf.  (N.  Y.)  294. 

2.  Administration.  —  Dobson  v.  Pattinson,  3 
Jur.  N.  S.  1202.  5  W.  R.  771;  Dunsmure  r. 
Boulderson,  5  Jur.  958;  In  re  Corbishley,  14 
Ch.  D.  846;  HoskiiiS  v.  Lindsay,  1  Del.  Co. 
Rep.  (Pa.)  249;  Wisler's  Estate,  6  Montg.  Co. 
Rep.  (Pa.)  159;  Adams  v.  Jones,  39  Ga.  479; 
In  re  Liter.  19  Mont.  474;  Ferrell  v.  Grigsby, 
(Tenn.  Ch.  1899)  51  S.  W.  Rep.  114.  See  also 
In  re  Mileham,  15  Beav.  507.  And  see  the 
title  Executors  and  Administrators,  vol.  n, 
p.  760. 

Advertising  for  Absentee.  —  In  England,  in  the 
Probate  Court,  advertising  for  the  absentee 
whose  death  is  claimed  is  generally  required 
before  his  death  is  presumed  from  absence. 
In  Goods  of  Robertson.  (1S96)  P.  8. 

3.  Rust  v.  Baker.  8  Sim.  443;  Bailey  v. 
Hammond,  7  Ves.  Jr.  590  (refunding  bond  re- 
quired); Smith  v.  Smith,  5  N.  J.  Eq.  484. 

4.  Clement's  Estate,  1  Del.  Co.  Rep.  (Pa.) 
167. 

5.  Cuthbert  v.  Purrier,  2  Phil.  199,  6  Jur. 

447. 

6.  Willyams  v.  Scottish  Widows  Fund,  52  J. 
P.  471;  Mutual  Ben.  L.  Ins.  Co.  v.  Martin. 
(Ky.  1900)  55  S.  W.  Rep.  694:  Kauz  v.  Great 
Council,  etc.,  13  Mo.  App.  341;  Biegler  v.  Su- 
preme Council,  etc.,  57  Mo.  App.  419;  Supreme 
Commandery,  etc.,  v.  Everding,  11  Ohio  Cir. 
Dec.  419,  20  Ohio  Cir.  Ct.  689.  See  also  Pru- 
dential Assur.  Co.  v.  Edmonds,  2  App.  Cas. 
487.  And  see  the  titles  Benevolent  or  Bene- 
ficial Associations,  vol.  3,  p.  1109,  note ;  Life 
Insurance,  vol.  19,  p.  no. 

7.  Baden  v.  McKenny,  18  D.  C.  268;  Whiting 
v.  Nicholl,  46  111.  230,  92  Am.  Dec.  248.  See 
also  the  title  Dower,  vol.  10,  p.  141. 

8.  Hickman  v.  Upsall,  4  Ch.  D.  144,  46  L. 
J.  Ch.  245,  35  L.  T.  N.  S.  919,  25  W.  R.  175; 
In  re  Pople.  40  Ch.  D.  589,  58  L.  J.  Ch.  372,  60 
L.  T.  N.  S.  66S,  37  W.  R.  554:  Doe  v.  Deakin, 
4  B.  &  Aid.  433,  6  E.  C.  L.  548.  See  also  Clarke 
v.  Cummings,  5  Barb.  (N,  Y.)  339. 

9.  Henderson  v.  Bonar,  (Ky.  1889)  11  S.  W. 
Rep.  809. 
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in  case  of  his  absence,1  and  under  some  statutes  a  presumption  of  death  is 
raised  from  an  absence  short  of  seven  years.3  These  statutes  do  not,  how- 
ever, prevent  the  common-law  presumption  of  death  from  arising  in  cases  not 
coming  within  their  provisions.3  To  bring  a  case  within  the  statute  so  as  to 
give  rise  to  the  statutory  presumption,  it  must  be  shown  that  all  the  circum- 
stances required  by  the  statute  exist.  Thus,  where  the  statute  provides  for 
the  presumption  of  death  in  case  of  a  resident's  departure  or  absence  from 
the  state,  it  must  be  shown  that  the  absentee  has  left  the  state.4 

Absence  for  Period  Short  of  Seven  Years.  —  A  presumption  of  the  death  of  an 
absentee  will  not,  as  a  rule,  arise  from  his  absence  without  being  heard  from 
for  a  shorter  time  than  seven  years,5  though  a  presumption  of  death  may 
arise  in  a  shorter  period  where  there  are  other  circumstances  tending  to  show 
the  death  of  the  absentee,0  as  where  the  absentee,  when  last  heard  from,  was 
immediately  exposed  to  some  specific  peril,7  or  where  he  sailed  in  a  vessel 
which  has  not  been  heard  from  for  a  considerable  time  after  the  usual  limit 
of  the  voyage,8  or  where  he  had  made  threats  to  commit  suicide  prior  to  his 


1.  Statutory  Provisions.  —  Spurr  v.  Trimble, 
«.  A.  K.  Marsh.  (K  y.)  278;  Mutual  Ben.  L.  Ins. 
Co.  v.  Martin,  (Ky.  1900)  55  S.  W.  Rep.  694; 
..earned  v.  Corley,  43  Miss.  687;  Manley  v. 
fattison,  73  Miss.  417,  55  Am.  St.  Rep.  543; 
fn  re  Liter,  19  Mont.  474;  Wambaugh  v. 
Schenck,  2  N.  J.  L.  214;  Smith  v.  Smith,  5  N 
J.  Eq.  484;  Clarke  v.  Canfield,  15  N.  J.  Eq. 
119;  Osborn  v.  Allen,  26  N.  J.  L.  388;  Hoyt  v. 
Newbold,  45  N.  J.  L.  219,  46  Am.  Rep.  757; 
Smith  v.  Combs,  49  N.  J.  Eq.  420;  French  v. 
McGinnis,  69  Tex.  ig. 

2.  Gibson  v.  State,  3S  Miss.  313. 
Administrator.  —  Baugh   v.   Boles,  66  Ind. 

376. 

3.  Louisville  Bank  v.  Public  School  Trustees, 
83  Ky.  219;  Biegler  v.  Supreme  Council,  etc., 
57  VIo.  App.  419.  See  also  Dickens  v.  Miller, 
12  Mo.  App.  408. 

4.  Dickens  v.  Miller,  12  Mo.  App.  408;  Bieg- 
ler v.  Supreme  Council,  etc.,  57  Mo.  App.  419; 
Turner  v.  Sealock,  21  Tex.  Civ.  App.  594.  See 
also  Louisville  Bank  v.  Public  School  Trustees, 
83  Ky.  219.  Compare  Osborn  v.  Allen,  26  N.  J. 
L.  388. 

5.  Absence  Short  of  Seven  Years  —  England.  — 
Ommaney  v.  Stillwell,  23  Beav*.  328;  Re  Tin- 
dall,  30  Beav.  151;  In  Goods  of  Connor,  29  L. 
R.  Ir.  261.  See  also  In  re  Corbishley,  14  Ch. 
D.  846,  49  L.  J.  Ch.  266,  28  W.  R.  536. 

United  States. — Gilleland  v.  Martin,  3  Mc- 
Lean (U.  S  )  490. 

California.  —  Ashbury  v.  Sanders,  8  Cal.  62, 
68  Am.  Dec.  300. 

Delaware. — Garden  v.  Garden,  2  Houst. 
(Del.)  574. 

Iowa.  — Tisdale  v.  Connecticut  Mut.  L.  Ins. 
Co.,  26  Iowa  170,  96  Am.  Dec.  136;  State  v. 
Henke,  58  Iowa  457. 

Massachusetts .  —  Newman  v.  Jenkins,  ro 
Pick.  (Mass.)  515;  Hyde  Park  v.  Canton,  130 
Mass.  505. 

Missouri.  —  Dean  v.  Bittner,  77  Mo.  101,  7 
Mo.  App.  413. 

New  Hampshire .  —  Smith  v.  Knowlton,  11 
N.  H  191. 

New  York.  —  Straub  v.  Grand  Lodge,  etc., 
2  N.  Y.  App.  Div  138;  In  re  Buckham,  (Surro- 
gate Ct.)  5  N.  Y.  Supp  565. 

Washington.  —  Martin  v.  Union  Mut.  Ins. 
Co.,  13  Wash.  275 


6.  Additional  Circumstances —  United  State.. 
—  Sensenderfer  u.  Pacific  Mul.  L.  Ins.  Co.,  1 1  / 
Fed.  Rep.  68;  Northwestern  Mut.  L.  Ins.  Co. 
v.  Stevens,  71  Fed.  Rep.  258,  36  U.  S.  App.  401. 

Delaware.  —  Garden  v.  Garden,  2  Houst. 
(Del.)  574- 

Georgia. — Travelers  Ins.  Co.  v.  Sheppard, 
85  Ga.  751. 

Illinois. — Johnson  v.  Johnson,  114  111.  6it, 
55  Am.  Rep.  883;  Robinson  v.  Robinson,  51 
111.  App.  317. 

Iowa. — Tisdale  v.  Connecticut  Mut.  L.  Ins. 
Co.,  26  Iowa  170,  96  Am.  Dec.  136. 

Kansas.  —  Ryan  v.  Tudor,  31  Kan.  366. 

Louisiana.  —  Boyd  v.  New  England  Mut.  L. 
Ins.  Co.,  34  La.  Ann.  848. 

Maine.  —  White  v.  Mann,  26  Me.  361. 

Michigan.  — John  Hancock  Mut.  L.  Ins.  Co. 
v.  Moore,  34  Mich.  41. 

Missouri.  —  Hancock  v.  American  L.  Ins. 
Co.,  62  Mo.  26;  Carpenter  v.  Supreme  Council, 
etc.,  79  Mo.  App.  597,  2  Mo.  App.  Rep.  510. 

Nebraska.  —  Cox  v.  Ellsworth,  18  Neb.  664, 
53  Am.  Rep.  827. 

New  Hampshire.  —  Smith  v.  Knowlton,  n 
N.  H.  191. 

Neiv  York.  — Eagle  v.  Emmet,  4  Btadf.  (N. 
Y.)  117;  Stouvenel  v.  Stephens,  2  Daly  (N.  Y.) 
319;  Matter  of  Ackerman,  2  Redf.  (N.  Y.)  521; 
Straub  v.  Grand  Lodge,  etc.,  2  N.  Y.  App.  Div. 
138;  Merritt  v.  Thompson,  1  Hilt.  (N.  Y.)  550; 
Matter  of  Buckham,  (Surrogate  Ct.)  22  N.  Y. 
St.  Rep.  361. 

Tennessee.  —  Puckett  v.  State,  1  Sneed 
(Tenn.)  355. 

7.  Davie  v.  Briggs,  97  U.  S.  628;  North- 
western Mut.  L.  Ins.  Co.  v.  Stevens,  71  Fed. 
Rep.  258,  36  U.  S,  App.  401;  Garden  v.  Gar- 
den, 2  Houst.  (Del.)  574;  Robinson  v.  Robin- 
son, 51  111.  App.  317;  Bailey  v.  Bailey,  36 
Mich.  181;  Lancaster  v.  Washington  L  Ins. 
Co.,  62  Mo.  121;  Eagle's  Case,  (Surrogate  Ct.) 
3  Abb.  Pr.  (N.  Y.)  218;  Merritt  v.  Thompson, 
1  Hilt.  (N.  Y.)  550;  In  re  Mutual  Ben.  Co.,  174 
Pa.  St.  1,  52  Am.  St.  Rep.  S14. 

Peril  Must  Be  Specific.  —  Ashbury  v.  Sanders, 
8  Cal.  62,  68  Am.  Dec.  300. 

Absentee  Exposed  to  Contagious  Diseases.  — 
Robinson  v.  Robinson,  51  III.  App.  317. 

8.  Watson  v.  King,  1  Stark.  121,  2  E.  C.  L. 
54;  In  Goods  of  Johnson,  78  L.  T.  N.  S.  85; 
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disappearance. 1 

b.  Absence  Without  Tidings.  —  Mere  absence  from  home  or  residence 
will  not  raise  a  presumption  of  death  unless  it  is  also  shown  that  the  absentee 
has  not  been  heard  of.a  And  it  must  be  shown  that  the  person  whose  death 
is  in  question  has  not  been  heard  from  by  those  persons  who  would  naturally 
have  heard  from  him  had  he  been  alive;  the  mere  fact  that  no  witness  called 
had  heard  from  him  is  insufficient  where  the  relation  of  the  witnesses  to  the 
person  whose  life  is  in  question  is  not  shown  to  be  such  that  they  would  have 
probably  heard  from  him  had  he  been  alive.3  On  the  other  hand,  where  the 
absentee  has  been  heard  of  as  alive,  during  the  seven  years,  by  others  than 
members  of  his  family,  the  presumption  of  his  death  will  not  arise;  there  is 
no  rule  of  law  which  confines  such  intelligence  to  members  of  the  absentee's 
family.1  If  the  absentee,  during  the  seven  years,  has  been  seen  alive,  though 
no  communication  has  been  had  from  him,  the  presumption  of  his  death  can- 
not arise.5 

c.  Absence  from  Home  or  Residence.  —  To  raise  the  presumption  of 
death,  the  person  must  have  been  absent  from  his  home  or  place  of  residence.6 

d.  Time  OF  Death.  —  While  in  some  cases  the  rule  has  been  announced 
that  it  would  be  presumed  that  the  absentee  continued  to  live  during  the 
period  of  seven  years,  and  then  died,  and  the  burden  is  upon  the  party  claim- 


Matter  of  Stewart,  I  Connoly  (N.  Y.)  86;  Op- 
penheim  v.  Wolf,  3  Sandf.  Ch.  (N.  Y.)  571; 
King  v.  Paddock,  18  Johns.  (N.  Y.)  141;  Mer- 
rill v.  Thompson,  i  Hiit.  (N.  Y.)  550;  Gerry  v. 
Post,  (Suptn.  Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.) 
118;  Gibbes  v.  Vincent,  11  Rich.  L.  (S.  Car.) 
323- 

Evidence  that  a  Fugitive  from  Justice  was  last 
heard  of  sixteen  months  before  the  trial,  on  a 
vessel  bound  from  Honolulu  to  San  Francisco, 
thai  the  vessel  had  not  been  heard  of,  that  her 
insurance  had  been  paid,  and  that  the  cap- 
tain's family  had  gone  into  mourning,  has  been 
held  to  be  insufficient  to  show  the  death  of  the 
fugitive.  Ashbury  v.  Sanders,  8  Cal.  62,  68 
Am.  Dec.  300. 

1.  Mailer  of  Nolting,  43  Hun  (N.  Y.)  456. 

2.  Absence  Without  Tidings  Necessary. —  Posey 
v.  Hanson,  10  App.  Cas.  (D.  C.)  496;  O'Kelly 
v.  Felker,  71  Ga.  775;  Hitz  v.  Ahlgren,  170  111. 
60;  Shriver  v.  Slate,  65  Md.  278;  Brown  v. 
Jewett,  18  N.  H.  230;  Hoyl  v.  Newbold,  45  N. 
J.  I..  219,  46  Am.  Rep.  757:  Smith  v.  Combs, 
49  N.  J.  Eq.  420;  Ulrich's  Estate,  38  Leg.  Int. 
(Pa.)  5.  See  also  Lee  v.  Hoye,  1  Gill(Md  )  1S8. 
Compare  Innis  v.  Campbell,  1  Rawle  (Pa.)  373. 

Tidings  as  to  the  Existence  of  a  Person  of  a 
Similar  Name  lo  ihat  of  the  absentee  hav  e  been 
held  lo  be  insufficient,  without  furiher  proof 
of  identity,  lo  prevent  the  presumption  of  the 
absentee's  death  from  arising.  Hoyt  v.  New- 
bold,  45  N.  ].  L.  219,  46  Am.  Rep.  757. 

Rumors  that  the  absentee  was  alive  have 
been  held  to  be  admissible  to  rebut  the  pre- 
sumption of  his  death.  Dowd  v.  Watson,  105 
N.  Car.  476,  18  Am.  St.  Rep.  920.  See  also 
O'Kellv  v.  Felker,  71  Ga.  775.  But  see  John- 
son v.  Johnson,  114  111.  611,  55  Am.  Rep.  883. 

Declarations  of  a  Wife,  Since  Deceased,  as  to 
letters  from  her  absent  husband  whose  death 
is  claimed  have  been  held  to  be  admissible  10 
rebut  the  presumption  of  his  death.  Norris 
v.  Edwards.  90  N  Car.  3S2,  47  Am.  Rep.  526. 

Testimony  of  Witness  as  to  Information  of  Ab- 
sentee Received  from  Third  Persons.  —  Dowd  v. 
Watson,  105  N.  Car.  4~6,  18  Am.  St.  Rep.  920. 


3.  Doe  t.  Andrews,  15  Q.  B  756,69  E.  C.  L. 
756;  Manley  v.  Pattison,  73  Miss.  417.  55  Am. 
Si.  Rep.  543;  Smith  v.  Combs,  49  N.  J.  Eq.  420: 
Mailer  of  Tobin,  (Surrogate  Ci  )  15  N.  Y.  St. 
Rep.  749.  See  alsj  Smith  Combs,  49  N.  J. 
Eq.  420;  State  v.  Teulon,  41  Tex.  249;  Schwarz- 
hoff  -'.  Xecker,  1  Tex.  I'nrep.  Cas.  325 

No  Tidings  of  Husband  by  Wife  Who' Had  De- 
serted Him.  —  Garwood  v.  Hastings,  3S  Ca!. 
216;  Thomas  v.  Thomas,  16  Xeb.  553.  See 
also  Com.  v  Thompson,  11  Allen  (Mass.)  23, 
87  Am.  Dec.  685. 

4.  Wentworth  v.  Wentworth.  71  Me.  72; 
Flvnn  -'.  C.iffee,  12  Allen  (Mass.)  133;  Thomas 
v.  Thomas,  19  Neb.  Si;  Nehiing  v.  McMur- 
rain,  (Tex.  Civ.  App.  1898)45  S.  W.  Rep.  1032. 
See  also  Jackson  v.  Eiz,  5  Cow.  (N.  Y.)  314. 

The  presumption  of  death  of  a  person  who 
has  been  absent  for  seven  years  is  overcome 
by  testimony  of  one  credible  witness  who  has 
received  a  letler  in  the  absentee's  handwriting 
within  that  lime.    Smiih  v.  Smith,  49  Ala.  156. 

5.  O'Kelly  v.  Felker.  71  Ga.  775;  Prudential 
Assur.  Co.  v.  Edmonds,  2  App.  Cas.  487.  where 
a  niece  of  tile  absentee  saw  a  person  whom 
she  thought  to  be  the  absentee,  but  was  un- 
able to  speak  to  him  on  account  of  his  disap 
pearance  in  a  crowd. 

6.  Absence  from  House  or  Residence. —  Garwood 
v.  Hastings,  38  Cal.  216;  Hitz  v.  Ahlgren,  170 
111.  60;  Litchfield  v.  Keagy,  78  111.  App.  398; 
Spurr  v.  Trimble,  1  A  K.  Maish.  (Ky.)  279. 
Faulkner  v.  Williman,  (Ky.  1891)  16  S.  W.  Rep. 
352;  Stinchfieid  <•.  Emerson.  52  Mo.  465,  83 
Am.  Dec.  524;  Com.  v.  Thompson,  11  Allen 
(Mass.)  23,  87  Am.  Dec.  685;  Thomas  v. 
Thomas,  16  Neb.  553;  McCartee  v.  Camel,  I 
Barb.  Ch.  (N.  Y.^455;  Cumberland  v.  Graves, 
9  Barb.  (N.  Y.)  595,  affirmed  7  N.  Y.  305;  Keller 
v.  Stuck.  4  Redf.  <N.  Y.)  294;  Fulweiler  v. 
Baugher,  15  S.  &  R.  (Pa.)  45. 

It  has  been  held  that  if  a  person,  after  leav- 
ing one  state,  had  established  a  fixed  residence 
in  another  state  or  county,  the  presumption  of 
his  death  from  absence  from  the  former  siaie 
would  not  arise,  Keller  v.  Stuck  4  Redf.  (N, 
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ing  that  he  died  within  the  seven  years  to  prove  such  fact,1  the  better  doc- 
trine is  that  no  presumption  arises  that  the  person  died  at  any  particular 
period;  the  presumption  does  not  relate  back  to  the  time  when  the  absentee 
was  last  heard  from  or  to  any  intermediate  time,3  and  the  person  upon  whom 
it  rests  to  prove  either  that  the  absentee  was  dead  or  that  he  was  alive  at  a 
particular  time  during  the  seven  years  must  do  so  by  distinct  evidence.3 

Peculiar  Circumstances  Surrounding  Absence.  —  In  a  number  of  cases  it  has  been 
held  that  where  other  circumstances  than  the  mere  absence  for  seven  years 
are  shown,4  such  as  the  failure  of  the  absentee  to  apply  for  the  income  of  his 


Y.)  294;  Francis  v.  Francis,  180  Pa.  St.  644,  57 
Am  St.  Rep.  668;  at  least  in  the  absence  of  a 
showing  that  inquiry  had  been  made  for  the 
absentee  at  his  second  place  of  residence. 
Shepherdson's  Estate,  3  Del.  Co.  Rep.  (Pa.) 
376;  Posey  v.  Hanson,  10  App.  Cas.  (D.  C.) 
496;  Wentworth  v.  Weni  worth,  71  Me.  72; 
McCartee  v.  Camel,  1  Barb.  Ch.  (N.  Y.)  455; 
Ulrich's  Estate,  38  Leg.  Int.  (Pa.)  5;  Ross  v. 
Blount.  (Tex.  Civ.  App.  1901)  60  S.  W.  Rep. 
894.  See  also  Dunn  v.  Travis,  56  N.  Y.  App. 
Div.  317. 

1.  Time  of  Death  —  England.  — /«  «  Benham, 
L.  R.  4  Eq.  416;  In  Goods  of  Smith,  31  L.  J. 
P.  182.  See  also  Thomas  v.  Thomas,  2  Drew. 
&  Sm.  298,  11  L.  T.  N.  S.  47,  13  W.  R.  225. 

United  States.  —  Moffit  v.  Varden,  5  Cranch 
(C.  C  )  658,  17  Fed.  Cas.  No.  9,689. 

Delaware.  —  Crawford  v.  Elliott,  I  Housl. 
(Del.)  465. 

Illinois.  —  Reedy  v.  Millizen,  155  111.  636; 
Whiting  v.  Nicholl,  46  111.  230,  92  Am.  Dec. 
248.  Compare  Mosheimer  v.  Ussleman,  36  111. 
232;  Johnson  v.  Johnson,  114  111.  611,  55  Am. 
Rep.  883. 

Michigan.  —  Bailey  ».  Bailey,  36  Mich.  181. 
New  Hampshire.  —  Smith  v.  Knowlton,  11 
N.  H.  191. 

New  Jersey.  —  Clarke  v.  Canfield,  15  N.J. 
Eq.  119  (statutory  presumption).  Compare  Hoyt 
v.  Newbold,  45  N.  J.  L.  219,  46  Am.  Rep.  757. 

Pennsylvania.  —  Bradley  v.  Bradley,  4 
Whart.  (Pa.)  173;  Burr  v.  Sim,  4  Whart.  (Pa.) 
150,  33  Am.  Dec.  50;  Williams's  Estate,  13 
Phila.  (Pa.)  325;  Rhodes's  Estate,  10  Pa.  Co. 
Ct.  386;  Whiteside's  Appeal,  23  Pa.  St.  114; 
In  re  Mutual  Ben.  Co.,  174  Pa.  St.  1,  52  Am. 
St.  Rep.  814. 

South  Carolina.  — Craig  v.  Craig,  Bailey  Eq. 
(S.  Car.)  102. 

2.  No  Presumption  as  to  Time  of  Death  —  Eng- 
land. —  Lamb  v.  Orton.  6  Jur.  N.  S.  61,  29  L. 
J.  Ch  286,  1  L.  T.  N.  S.  290  (no  presumption 
that  absentee  died  in  first  half  of  seven  years); 
Dotvley  v.  Winfield,  14  Sim.  277;  Doe  v.  Ne- 
pean,  5  B.  &  Ad.  86.  27  E.  C.  L.  42;  Ommaney 
v.  Stilweli.  23  Beav.  328. 

United  States.  —  Davie  v.  Briggs,  97  U.S. 
628. 

Connecticut.  —  Cone  v.  Dunham,  59  Conn. 
160. 

District  of  Columbia.  —  Hamilton  v.  Rath- 
bont,  9  App.  Cas.  (D.  C.)  48. 

Iowa.  —  Seeds  v.  Grand  Lodge,  93  Iowa  175. 

Maine. — Johnson  v.  Merithew,  80  Me.  111, 
6  Am.  St.  Rep.  162. 

Maryland.  — Schaub  v.  Griffin,  84  Md.  557. 

Massachusetts.  —  Newman  v.  Jenkins,  10 
Pick.  (Mass.)  515. 

Missouri.  —  Hancock  7j.  American  L.  Ins. 


Co.,  62  Mo.  26.  Compare  Kauz  v.  Great  Coun. 
cil,  etc.,  13  Mo.  App.  341. 

New  York.  —  McCartee  v.  Camel,  1  Barb. 
Ch.  (N.  Y.)  455.  Compare  Eagle  v.  Emmet,  4 
Bradf.  (N.  Y.)  117. 

North  Carolina. — State  v.  Moore,  11  Ired. 
L.  (33  N.  Car.)  160,  53  Am.  Dec.  401;  Spencer 
v.  Roper,  13  lred.  L.  (35  N.  Car.)  333. 

South  Carolina.  —  Corley  v.  Holloway.  22  S. 
C/ir.  380.  See  also  Godfrey  v.  Schmidt,  Cheves 
Eq.  (S.  Car.)  57.  Compare  Naisor  v.  Brocka- 
way,  Rich.  Eq.  Cas.  (S.  Car.)  449;  Chapman  v. 
Cooper,  5  Rich.  L.  (S.  Car.)  452;  Craig  v.  Craig, 
Bailey  Eq.  (S.  Car.)  102. 

Virginia.  —  Evans  v.  Stewart,  81  Va.  724 
(statutory  presumption). 

Wisconsin.  — Whiteley  j.  Equitable  L.  Assur. 
Soc,  72  Wis.  170. 

In  Chapman  v.  Cooper,  5  Rich.  L.  (S.  Car.) 
452,  Wardlaw,  J.,  said:  "  To  fix  the  lime  at 
the  end  of  the  seven  years  would  be  almost 
always  contrary  to  the  fact;  to  fix  it  at  the  be- 
ginning, immediately  after  the  continuance  of 
life  had  been  positively  ascertained,  would  be 
plainly  contrary  to  truth  and  common  sense." 

Life  Insurance. —  Where  an  insured  person 
was  absent  for  more  than  seven  years  it  was 
held  that  there  was  no  presumption  of  his 
death  within  two  years  after  his  departure,  at 
which  time  the  policy  lapsed.  Seeds  v.  Grand 
Lodge,  93  Iowa  175. 

3.  In  re  Rhodes,  36  Ch.  D.  586,  56  L.  J.  Ch. 
825,  57  L.  T.  N.  S.  652;  In  re  Phene,  L.  R.  5 
Ch.  139;  In  re  Lewes,  L.  R.  6  Ch.  356;  Will- 
yams  ?/.  Scottish  Widows'  Fund,  52  J.  P.  471; 
In  Goods  of  Connor,  29  L.  R.  Ir.  261;  Creed's 
Will,  1  Drew.  235;  Hancock  v.  American  L. 
Ins.  Co.,  62  Mo.  26:  Spencer  v.  Roper,  13  Ired. 
L.  (35  N.  Car.)  333.  Compare  Pennefather  v. 
Pennefaiher,  Ir.  R.  6  Eq.  171. 

Running  of  Statute  of  Limitations  Dependent  on 
Time  of  Death  of  Absentee.  —  Doe  v.  Nepean,  5 
B.  &  Ad.  86,  27  E.  C.  L.  42,  affirmed  2  M.  &  W. 
894. 

4.  Additional  Circumstances  —  England.  —  In 
re  Hanby,  25  W.  R.  427;  Lakin  v.  Lakin,  34 
Beav.  443;  Hickman  v.  Upsall,  4  Ch.  D.  144. 

Illinois.  —  Whiting  v.  Nicholl,  46  111.  230,  92 
Am.  Dec.  248;  Reedy  v.  Millizen,  15s  111.  636. 

Iowa.  —  Leach  v.  Hall,  95  Iowa  611. 

Maine.  — Johnson  v.  Merithew,  80  Me.  ill, 
6  Am.  St.  Rep.  162. 

Michigan.  —  Bailey  v.  Bailey,  36  Mich.  181. 

Minnesota.  —  Waite  v.  Coaracy,  45  Minn. 
159- 

Mississippi.  —  Wilkie  v.  Collins,  48  Miss.  496. 

Missouri.  —  Hancock  v.  American  L.  Ins. 
Co.,  62  Mo.  26. 

New  York.  — Seligman  v.  Sonneborn,  (Supm. 
Ct.)  1  How.  Pr.  N.  S.  (N.  Y.)  465:  Matter  of 
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property  upon  which  he  was  dependent  for  his  support,1  or  the  fact  that  at 
the  time  of  the  absentee's  departure  he  was  in  bad  health,  and  left  with  the 
intention  of  soon  returning,2  or  that  he  suddenly  ceased  his  usual  communi- 
cations with  his  family,3  or  that  he  had  been  exposed  to  specific  perils,4  a 
presumption  that  his  death  occurred  within  the  seven  years  is  justified. 

e.  Rebutting  Presumption. — The  presumption  of  death  from  a  per- 
son's absence  for  seven  years  is  not  a  conclusive  presumption  of  law,  but  is 
merely  a  rebuttable  presumption  of  fact  or  of  mixed  fact  and  law;5  and  this 
has  also  been  held  with  regard  to  the  statutory  presumption. e  But  where 
there  are  no  circumstances  in  evidence  to  rebut  the  presumption,  it  is  obliga- 
tory upon  the  jury,  and  an  instruction  to  the  jury  to  find  the  death  of  the 
absentee  will  be  sustained.7 

Circumstances  Rebutting  Probability  of  Intelligence  from  Absentee.  —  As  the  principle  on 
which  the  presumption  under  discussion  is  based  is  that  if  the  absentee  were 
living  he  would  probably  have  communicated  with  some  of  his  friends  or 
relatives,  therefore  it  has  been  held  that  where  the  circumstances  surrounding 
the  absence  show  that  the  absentee  would  not  be  likely  to  communicate  with 
his  relatives  and  friends,  even  though  he  were  alive,  the  presumption  of  his 
death  does  not  arise,  and  a  finding  or  verdict  that  he  is  alive  will  be  justified.8 

3.  Death  Presumed  from  Grant  of  Administration.  —  Though  there  are  numer- 
ous cases  to  the  contrary,9  the  better  doctrine  seems  to  be  that  the  grant  of 
letters  testamentary  or  of  administration  on  a  person's  estate  does  not  raise 
even  a  prima  facie  presumption  of  the  supposed  decedent's  death  in  actions 


Ackerman,  2  Redf.  (N.  Y.)  521;  Cambreling  v. 
Puiton,  58  Hun  (N.  Y.)  610,  affirmed  125  N.  Y. 
610;  Oppenheim  v.  Wolf,  3  Sandf.  Ch.  (N.  Y.) 
571  ;  Sheldon  v.  Ferris,  45  Barb.  (N.  Y.)  124; 
In  re  Ketcham,  (Surrogate  Ct.)  5  N.  Y.  Supp. 
566. 

1.  Hickman  v.  Upsall,  L.  R.  20  Eq.  136,  23 
W.  R.  776;  In  re  Beasney,  L.  R.  7  Eq.  498,  38 
L.  J.  Ch.  159,  19  L.  T.  N.  S.  630. 

2".  Webster  v.  Birchmore,  13  Ves.  Jr.  362. 

3.  Danby  v.  Danby,  5  Jur.  N.  S.  54. 

4.  Sillick  v.  Booth.  I  Y.  &  C.  Ch.  117. 

The  Peril  Must  Have  Been  Specific. — Burr  v. 
Sim,  4  Whart.  (Pa.)  150.  33  Am.  Dec.  50. 

5.  Rebutting  Presumption  —  England.  — 
M'Mahon  v.  M'Elrov,  Ir.  R.  5  Eq.  1;  In  re 
Allin,  17  L.  T.  N.  S.  6*0.  15  W.  R.  1164;  Janson 
v.  Solarte,  2  Y.  &  C.  Exch.  127,  6  L.  J.  Exch. 
75- 

United  States.  —  Scott  v.  McNeal,  154  U.  S.  34. 

Alabama.  — Smith  v.  Smith,  49  Ala.  156. 

Georgia.  —  Adams  v.  Jones,  39  Ga.  479. 

Iowa.  —  Seeds  v.  Grand  Lodge,  93  Iowa  175. 

Massachusetts.  —  Flvnn  v.  Coffee,  12  Allen 
(Mass.)  133;  Stockbridge,  Petitioner,  145  Mass. 
517- 

Missouri.  —  Dickens  v.  Miller,  12  Mo.  App. 
408;  Biegler  v.  Supreme  Council,  etc.,  57  Mo. 
App.  419. 

New  Jersey.  —  Wambaugh  v.  Schenck,  2  N. 
J.  L.  214. 

Ohio.  —  Mayhugh  v.  Rosenthal,  1  Cine. 
Super.  Ct.  492;  Youngs  v.  Heffner,  36  Ohio  St. 
232. 

Pennsylvania.  —  Keech  v.  Rinehart,  10  Pa. 
St.  240. 

Washington. — Scott  v.  McNeal,  154  U.S. 
34,  reversing  5  Wash.  309. 

A  presumption  of  death  arising  from  seven 
years'  absence  is  not  rebutted  by  the  fact  that 
a  testator  bequeaihed  property  to  the  absentee. 


supposing  him  to  be  living  at  a  later  period. 
Whiteside's  Appeal,  23  Pa.  St.  114. 

6.  Mutual  Ben.  L.  Ins.  Co.  v.  Martin,  (Ky. 
1900)  55  S.  W.  Rep.  694. 

7.  Biegler  v.  Supreme  Council,  etc.  57  Mo. 
App.  419;  Osborn  v.  Allen,  26  N.  J.  L.  3S8; 
Hoyt  v.  Newbold.  45  N.  J.  L.  219,  46  Am. 
Rep.  757 

8.  Watson  v.  England,  14  Sim.  aS,  S  Jur. 
1062  (daughter  about  sixteen  years  of  age  leav- 
ing her  father's  home);  Bowdenz'.  Henderson, 
2  Smale  &  G.  360  (eccentric  course  of  life  of 
absentee  and  bad  feeling  towards  family); 
Sensenderfer  v.  Pacific  Mut.  L.  Ins.  Co.,  19 
Fed.  Rep.  68;  Matter  of  Miller,  (Surrogate 
Ct.)  30  N.  Y.  St.  Rep.  212.  affirmed  sub  nom. 
Matter  of  Taylor,  49  N.  Y.  St.  Rep.  644,  147 
N.  Y.  713  (eighteen-year-old  girl,  illiterate  and 
vicious,  escaping  from  orphan  asylum).  See 
also  Dunn  v.  Travis,  56  N.  Y.  App.  Div.  317. 

The  Fact  that  the  Absentee  Fled  to  Avoid  Prose- 
cution for  a  Criminal  Offense  may  justify  a  find- 
ing that  he  is  not  dead.  Wolff's  Estate,  12  W. 
N.  C.  (Pa.)  535,  40  Leg.  Int.  (Pa.)  58.  See  also 
O'Kelly  v.  Felker,  71  Ga.  775:  Jackson  v.  Etz, 
5  Cow.  (N.  Y.)  314;  In  re  Miller,  (Surrogate 
Ct.)  9  N.  Y.  Supp.  639.  Such  fact,  however, 
does  not,  as  a  matter  of  law,  rebut  the  pre- 
sumption of  his  death,  but  is  a  fact  to  be  con- 
sidered by  the  jury  upon  the  question  of  his 
deaih.  Mutual  Ben.  L.  Ins.  Co.  v.  Martin, 
(Ky.  1900)  55  S.  W.  Rep.  694. 

9.  Presumption  of  Death  from  Grant  of  Admin- 
istration.—  TisJale  v.  Connecticut  Mut.  L.  Ins. 
Co.,  26  Iowa  177,  96  Am.  Dec.  136,  28  Iowa 
12;  Milligan  v.  Bowman,  46  Iowa  55;  Seibert 
v.  True,  8  Kan.  52;  Lancaster  v.  Washington 
L.  Ins.  Co.,  62  Mo.  121;  Hendrix  v.  Boggs,  15 
Neb.  470;  Jeffers  v.  Radcliff,  10  N.  H.  245; 
McNair  v.  Ragland,  1  Dev.  Eq.  (16  N.  Car.)  533; 
In  re  Warner's  Estate;  1  Woodw.  (Pa.)  112. 
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between  third  parties  where  his  death  is  brought  in  issue.1  Thus,  where  the 
beneficiary  in  an  insurance  policy  sues  thereon,  the  fact  that  letters  of  admin- 
istration have  been  granted  on  the  estate  of  the  assured  does  not  raise  a  pre- 
sumption of  his  death.2  In  suits  by  the  executor  or  administrator  in  his 
representative  capacity,  however,  a  presumption  of  the  supposed  decedent's 
death  arises  from  the  grant  of  letters  of  administration;3  and  the  presump- 
tion also  operates  to  affect  the  rights  of  persons  claiming  through  the  admin- 
istrator.4 

4.  Survivorship  —  a.  In  GENERAL.  —  In  determining  the  descent,  distri- 
bution, etc.,  of  property,  the  question  of  survivorship  frequently  becomes  of 
the  utmost  importance.  It  may  be  stated  as  a  general  rule  that  where  the 
death  of  several  persons  is  shown,  without  evidence  to  fix  the  time  of  their 
death,  there  is  no  presumption  as  to  which  of  the  persons  survived  the  others.* 
The  question  of  survivorship  in  such  case  is  to  be  determined  as  a  question 
of  fact  from  all  the  circumstances  surrounding  the  death  of  the  parties,  and 
findings  by  the  court  or  jury  that  one  of  the  parties  survived  have  been  based 
upon  the  age,  condition  of  health,  etc.,  of  the  parties.0 

b.  Survivorship  in  Common  Disaster  —  (i)  Civil-law  Rule.  —  Under 
the  civil  law,  where  two  persons  perish  in  a  common  disaster,  and  there  are 
no  circumstances  showing  which  survived  the  other,  presumptions  as  to  sur- 
vivorship arise  from  the  probabilities  resulting  from  the  strength,  age,  and 
sex  of  the  parties,  according  to  the  following  rules:  (i)  If  both  of  those  who 
perished  were  under  the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived;  (2)  if  both  were  over  the  age  of  sixty,  the  younger  is  presumed  to 
have  survived;  (3)  if  one  was  under  fifteen  and  the  other  above  sixty,  the 
former  is  presumed  to  have  survived;  (4)  if  both  were  over  fifteen  and  under 
sixty,  and  the  sexes  were  different,  the  male  is  presumed  to  have  survived; 

(5)  if  the  sexes  were  the  same,  the  younger  is  presumed  to  have  survived ; 

(6)  if  the  one  was  under  fifteen  or  over  sixty  and  the  other  between  those 
ages,  the  latter  is  presumed  to  have  survived.'  This  rule,  except  as  to  the 
provision  last  mentioned,  is  preserved  in  the  Louisiana  Code,8  and  in  Cali- 

1.  Moons  v.  De  Bernales,  I  Russ.  307;  Clay-  recover  real  estate  disposed  of  by  the  admin- 
ton  v.  Gresham,  10  Ves.  Jr.  288;  Thompsons.  istrator  under  order  of  court  in  the  administra- 
Donaldson,  3  Esp.  64:  Mutual  Ben.  L.  Ins.  tion  proceeding.  Scott  v.  McNeal,  154  U.  S.  34. 
Co.  v.  Tisdale,  91  U.  S.  238,  reversing  23  Fed.  4.  Brown  v.  Elwell,  17  Wash.  442. 

Cas.  No.  14,059;  Carroll  v.  Carroll,  60  N.  Y.  5.  Survivorship.  —  In  re  Walker,  L.  R.  7  Ch. 

121:  English  v.  Murray,  13  Tex.  366.    See  also  120,  25  L.  T.  N.  S.  775,  20  W.  R.  171;  In  re 

French  v.  French,  1  Dick.  268.    Compaie  In  Green,  L.  R.  r  Eq.  288,  35  L.  J.  Ch.  252,  12 

Goods  of  Spenceley,  (1892)  P.  255;  Carroll  v.  Jur.  N.  S.  70,  13  L.  T.  N.  S.  541,  14  W.  R.  192: 

Carroll,  2  Hun  (N.  Y.)  609,  6  Ihomp.  &  C.  (N.  In  re  Rhodes,  28  L.  T.  N.  S.  392;  Schaub  v. 

Y.)  294.  Griffin,  84  Md.  557;  Cook  v.  Caswell,  81  Tex. 

2.  Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale,  91  U.  678;  Lindsay  v.  Freeman,  83  Tex.  259.  See 
S.  238.  also  Dowley  v.  Winfield,  14  Sim.  277,  8  Jur. 

3.  In  Goods  of  Spenceley,  (1892)  P.  255;  972.  Compare  Shepherdson's  Estate,  3  Del. 
Hurlburt  v.  Van  Wormer,  14  Fed.  Rep.  709;  Co.  Rep.  (Pa.)  376. 

Ketland  v.  Lebering,  2  Wash.  (U.  S  )  201,  14  Where  a  Mother  and  Her  Daughter  Die  in  the 
Fed.  Cas.  No.  7,744;  Adams  v.  Jones,  39  Ga.  Same  Year,  and  there  is  no  evidence  of  the  pre- 
479;  French  v.  Frazier,  7  J.  J.  Marsh.  (Ky.)  cise  date  of  the  mother's  death,  an  assumption 
432;  Newman  v.  Jenkins,  10  Pick.  (Mass.)  515 ;  that  she  died  before  the  daughter  is  not  war- 
Pick  v.  Strong,  26  Minn.  303;  Lancaster  v.  ranted.  Cook  v.  Caswell,  81  Tex.  678. 
Washington  L.  Ins.  Co.,  62  Mo.  121;  Belden  6.  Pennefather  v.  Pennefather,  Ir.  R.  6  Eq. 
v.  Meeker,  47  N.  Y.  307;  Welch  v.  New  York  171;  In  re  Hanby,  25  W.  R.  427;  Ommaney  v. 
Cent.  R  Co..  53  N.  Y.  610.  See  also  Jeffers  Stilwell,  23  Beav.  328,  2  Jur.  N.  S.  1058;  Re 
v.  Radcliff,  10  N.  H.  242.  Tindall,  30  Beav.  151;  Leach  v.  Hall,  95  Iowa 

Suit  by  Administrator  on  Insurance  Policy  on  611;  Butrick  v.  Tilton,  155  Mass.  461;  Cam- 
Absentee's  Life.  —  Lancaster  v.  Washington  L.  brelleng  v.  Purton.  125  N.  Y  610;  Hornberger 
Ins.  Co.  62  Mo.  121.  v.  Miller,  163  N.  Y.  578,  affirming  28  N.  Y. 

As  Against  Absentee.  —  The  appointment  of  App.  Div.  199. 

an  administrator  for  an  absentee,  on  proof  of  7.  Dig.,  lib.  34,  tit.  5;  4  Surge's  Com.  on 

death  arising  from  his  absence,  is  not  con-  Colonial  and  Foreign  Laws  11-29;  Code  Na- 

clusive  against  him,  and  in  a  collateral  pro-  poleon,  art.  720-722. 

ceeding  by  him  upon  his  return  alive  he  may  8.  Rev.  Civ.  Code  La.  (1900),  art.  936-939. 
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fornia  it  is  enacted  in  full,  with  regard  to  persons  who  perish  in  the  same 
"calamity,"  1  with  the  exception  that  where  the  persons  are  of  the  same  sex 
and  between  the  ages  of  fifteen  and  sixty  years,  the  older  is  presumed  to  have 
survived.2  The  rule  of  the  civil  law  recognized  by  such  provisions  applies, 
of  course,  only  where  there  is  no  evidence  to  show  which  was  the  survivor.3 

(2)  Common-law  Rule.  —  The  rule  of  the  common  law,  as  now  established 
in  England  and  as  recognized  in  the  several  jurisdictions  in  the  United  States 
where  the  question  has  arisen,  is  that  where  persons  perish  in  a  common 
disaster  no  presumption  of  survivorship  arises  from  their  strength,  age,  or 
sex,  and  the  party  claiming  a  survivorship  of  one  or  the  other  of  such  persons 
must  prove  it;  and  in  the  absence  of  such  proof,  the  rights  of  property  as  by 
succession,  etc.,  are  to  be  settled  on  the  theory  that  all  died  at  the  same  time.4 

Where  the  Circumstances  Surrounding  the  Death  of  the  Persons  Are  in  Evidence,  a  finding 
or  verdict  that  one  of  the  persons  survived  the  other  may  thereby  be  war- 
ranted as  a  question  of  fact,  though  there  is  no  direct  or  positive  evidence 
upon  the  question.5 

VII.  Delivery  of  and  Answers  to  Letters,  Telegrams,  and  Telephone 
Calls — 1.  Letters  —  a.  Delivery — (1)  In  General. — The  rule  was  announced 
in  England  at  an  early  date  that  if  a  letter  is  sent  by  post,  properly  addressed, 
a  presumption  of  its  receipt  by  the  addressee  arises;6  and  this  rule  is  now 


1.  The  Murder  of  Husband  and  Wife,  perpe- 
trated at  the  same  lime,  is  a  "  calamity  "  with- 
in the  meaning-  of  Code  Civ.  Pro.  Cal.,  §  1963, 
subdiv.  40.    Hollister  v.  Cordero,  76  Cal.  649. 

2.  Code  Civ.  Pro.  Cal.,  §  1963,  subdiv.  40. 

3.  Robinson  v.  Gallier,  2  Woods  (U.  S.)  178 
(construing  the  Louisiana  Code). 

Recital  in  Order  of  Probate  Court.  —  When  both 
husband  and  wife  perish  in  the  same  calam- 
ity, no  presumption  of  survivorship  of  the  wife 
arises  from  the  fact  that  an  order  of  a  probate 
court  granting  letters  of  administration  upon 
her  estate  reciies  that  she  was  "  the  surviving 
wife  "  of  her  husband,  and  on  a  proceeding  by 
her  administrator  to  set  aside  the  probate  of 
her  husband's  will,  it  is  error  to  refuse  evi- 
dence aliunde  upon  the  question  of  survivor- 
ship.   Sanders  v.  Simcich,  65  Cal.  50. 

The  Verdict  of  the  Coroner's  Jury  is  inadmissi- 
ble on  the  question  of  survivorship.  Hollister 
v.  Cordero,  76  Cal.  649. 

4.  Common-law  Rule  —  England.  —  Satter- 
thwaiie  -'.  Powell,  1  Curt.  Ecc.  705;  Wing  v. 
Angrave,  8  H.  L.  Cas.  183,  30  L.J.  Ch.  65;  In 
Goods  of  Johnson,  78  L.  T.  N.  S.  85;  Barnett 
v.  Tugwell,  31  Beav.  232;  Eliott  v.  Smith.  22 
Ch.  D.  236,  52  L.  J.  Ch.  222,  48  L.  T.  N.  S.  27, 
31  W.  R.  336;  Wollaston  v.  Berkeley,  2  Ch.  D. 
213,  45  L.  J.  Ch.  772,  34  L.  T.  N,  S.  171,  24  W. 
R.  360;  In  Goods  of  Alston,  (1892)  P.  142,  61 
L.  J.  P.  92,  66  L.  T.  N.  S.  591;  In  Goods  of 
Carmichael,  32  L.  J.  P.  70,  11  W.  R.  462; 
Scrutton  v.  Pat tillo,  L.  R.  19  Eq.  369;  Wright 
v.  Sarmuda,  2  Phil.  Ecc.  261,  note;  Taylor  v. 
Diplock.  2  Phil.  Ecc.  261;  In  re  Green,  L.  R. 
1  Eq.  288;  Mason  v.  Mason,  1  Meriv.  308;  In 
Goods  of  Selwyn,  3  Hag.  Ecc.  748;  In  Goods  of 
Wainwright,  I  Sw.  &  Tr.  257.  See  also  Rex 
v.  Hay,  1  W.  Bl.  640;  Hitchcock  v.  Beardsley, 
West  Ch.  445.  Compare  Colvin  v.  Procurator- 
Gen.,  1  Hag.  Ecc.  92;  In  Goods  of  Murray,  1 
Curt.  Ecc.  596;  Sillick  v.  Booth,  1  Y.  &  C.  Ch. 
117. 

Canada.  —  Hartshorne  v.  Wilkins,  6  Nova 
Scotia  276. 

United  States.  —  Robinson  v.  Gallier,  2 
Woods  (U.  S.)  178. 


Colorado.  —  Kansas  Pac.  R.  Co.  v.  Miller,  2 
Colo.  442. 

Florida.  —  Smith  v.  Croom,  7  Fla.  81. 

Illinois.  —  In  re  Hall,  (III.  1S79)  9  Cent.  L.  J. 
381;  Balder  v.  Middeke.  92  III.  App.  227. 

Kansas.  —  Russell  v.  Hallett,  23  Kan.  276. 

Maine. — Johnson  v.  Merithew,  80  Me.  in, 
6  Am.  St.  Rep.  162. 

Maryland.  —  Cowman  v.  Rogers,  73  Md.  403. 

Massachusetts.  —  Coye  v.  Leach,  8  Met. 
(Mass.)  371,  41  Am.  Dec.  518;  Fuller  v.  Linzee, 
135  Mass.  468. 

New  York.  —  Newell  v.  Nichols.  12  Hun  (N. 
Y.)  604,  affirmed  75  N.  Y.  78;  Stinde  v.  Good- 
rich, 3  Redf.  (N.  Y.)  87;  Matter  of  Ridgway,  4 
Redf.  (N.  Y.)  87.  Compare  Moehring  v. 
Mitchell,  1  Barb.  Ch.  (N.  Y.)  264. 

Rhode  Island.  —  Willbor,  Petitioner,  20  R.  I. 
126,  78  Am.  St.  Rep.  842. 

Texas. —  Paden  v.  Briscoe,  81  Tex.  563; 
Cook  v.  Caswell,  81  Tex.  678. 

Wisconsin.  —  Ehle's  Will,  73  Wis.  445. 

5.  Circumstances  Considered.  —  Wing  v.  An- 
grave, 8  H.  L.  Cas.  183;  Smith  v.  Croom,  7 
Fla.  81;  Johnson  v.  Merithew,  80  Me.  in,  6 
Am.  St.  Rep.  162;  Stinde  v.  Ridgwav,  (Supm. 
Ct.  Spec.  T.)  55  How.  Pr.  (N.  Y.)  so'i ;  Pell  v. 
Ball.  Cheves  Eq.  (S.  Car.)  99;  Ehle's  Will,  73 
Wis.  445.  See  also  Sillick  v.  Booth,  I  Y.  &  C. 
Ch.  121;  Broome  v.  Duncan,  (Miss.  1901)  29 
So.  Rep.  394. 

When  the  calamity,  though  common  to  all, 
consists  of  a  series  of  successive  events,  sep- 
arated from  each  other  in  point  of  time  and 
character,  and  each  likely  to  produce  death 
upon  the  several  victims,  according  to  the  de- 
gree of  exposure  to  it,  the  difference  of  age, 
sex,  and  physical  strength  becomes  a  matter 
of  evidence,  and  may  be  considered.  Smith  v. 
Croom,  7  Fla.  81. 

In  Broughton  v.  Randall,  Cro.  Eliz.  502, 
where  father  and  son  were  hanged  at  the  same 
time.Jthe  survivorship  of  the  son  was  presumed 
from  the  fact  that  his  legs  were  last  seen  to 
move. 

6.  Delivery  of  Letters.  —  Warren  v.  Warren. 
1  C.  M.  &  R.  250;  In  re  Constantinople,  etc., 
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well  settled  in  the  United  States.1  The  presumption  is  based  on  the  known 
and  regular  course  of  business  of  the  post-office  department.2 


Hotel  Co.,  L.  R.  u  Eq.  86,  40  L.  J.  Ch.  39. 
See  also  Kieran  o.  Johnson,  1  Stark.  109,  2  E. 
C.  L.  50;  Drew  v.  Durnborough,  2  C.  &  P.  198, 
12  E.  C.  L.  87. 

1.  United  Stales.  —  U.  S.  v.  Babcock,  3  Dill 
(U.  S.)  571,  24  Fed.  Cas.  No.  14,485;  Rosen- 
thal v.  Walker,  111  U.  S.  185;  Lindenberger  v. 
Beall,  6  Wheat.  (U.  S.)  104;  Kimberly  v.  Arms, 
129  U.  S.  512;  Henderson  v.  Carbondale  Coal, 
etc.,  Co.,  140  U.  S.  25;  Schutz  v.  Jordan,  141 
U.  S.  213;  Scofield  v.  Parlin,  etc.,  Co.,  18  U.  S. 
App.  692.  Compare  Allen  v.  Blunt,  2  Woodb. 
&  M.  (U.  S.)  i2i. 

Alabama.  —  Steiner  v.  Ellis,  (Ala.  1890)  7  So. 
Rep.  803. 

Arkansas.  —  Burlington  Ins.  Co.  v.  Threl- 
keld,  60  Ark.  539. 

California.  —  Stockton  Combined  Harvester, 
etc.,  Works  v.  Houser,  109  Cal.  1;  St.  Vin- 
cent's Insane  Inst.  v.  Davis,  129  Cal.  20. 

Colorado.  —  Montelius  v.  Alherton,  6  Colo. 
224;  Breed  v.  Central  City  First  Nat.  Bank,  6 
Colo.  235;  Sherwin  v.  National  Cash  Register 
Co.,  5  Colo.  App.  162. 

Connecticut.  —  Hartford  Bank  v.  Hart,  3  Day 
(Conn.)  491,  3  Am.  Dec.  274;  Pitls  v.  Hartford 
L.,  etc.,  Ins.  Co.,  66  Conn.  384,  50  Am.  St. 
Rep.  96. 

Illinois.  —  Meyer  v.  Krohn,  114  111.  574; 
Young  v.  Clapp,  147  111.  176;  Consolidated 
Coal  Co.  v.  Block,  etc.,  Smelting  Co.,  53  111. 
App.  565;  Ashley  Wire  Co.  v.  Illinois  Steel 
Co.,  164  111.  149,  56  Am.  St.  Rep.  187,  affirming 
60  111.  App.  179;  Iroquois  Furnace  Co.  v.  Wil- 
kin Mfg.  Co.,  181  111.  582;  Equitable  L.  Assur. 
Soc.  v.  Frommhold,  75  111.  App.  43. 

Indiana.  —  Home  Ins.  Co.  v.  Matple,  1  Ind. 
App.  411. 

Iowa.  —  Pennypacker  v.  Capital  Ins.  Co.,  80 
Iowa  56,  20  Am.  St.  Rep.  395;  Cushman  v. 
Hassler,  82  Iowa  295;  Goodwin  v.  Provident 
Sav.  L.  Assur.  Assoc.,  97  Iowa  226,  59  Am.  St. 
Rep.  411 ;  Watson  v.  Richardson,  1 10  Io  wa  673. 

Kansas.  —  Vancil  v.  Hagler,  27  Kan.  407. 

Kentucky.  —  Sullivan  v.  Kuykendall,  82  Ky. 
483,  56  Am.  Rep.  901. 

Maryland. — ■  Yoe  v.  Benjamin  C.  Howard 
Masonic  Mut.  Benev.  Assoc.,  63  Md.  86;  Law- 
rence Bank  v.  Raney,  etc..  Iron  Co.,  77  Md.  331. 

Massachusetts .  —  Groton  v.  Lancaster,  16 
Mass.  no;  Dana  v.  Kemble,  19  Pick.  (Mass.) 
112;  Com.  v.  Jeffries,  7  Allen  (Mass.)  548,  83 
Am.  Dec.  712;  Munn  v.  Baldwin,  6  Mass.  316; 
Huntley  v.  Whittier,  105  Mass.  391,  7  Am.  Rep. 
536;  Briggs  v.  Hervey,  130  Mass.  186;  Mar- 
sion  v.  Bigelow,  150  Mass.  45.  Compare  Green- 
field Bank  v.  Crafts,  4  Allen  (Mass.)  447;  Crane 
v.  Pratt,  12  Gray  (Mass.)  348;  Oliver  v.  New- 
buryport  Ins.  Co.,  3  Mass.  37,  3  Am.  Dec.  77. 

Michigan.  —  Michigan  Land,  etc.,  Co.  v.  Re- 
public Tp.,  65  Mich.  628. 

Minnesota.  —  Melby  v.  Osborne,  33  Minn 
492;  Benedict  v.  Grand  Lodge,  etc.,  48  Minn. 
471.  See  also  Boon  v.  State  Ins.  Co.,  37  Minn. 
426. 

Missouri.  —  McFarland  v.  U.  S.  Mutual  Acc. 
Assoc.,  124  Mo.  204;  State  v.  Gritzner,  134  Mo. 
512;  Ripley  Nat.  Bank  v.  Latimer,  64  Mo.  App. 
321,  2  Mo.  App  Rep.  967.  Compare  Edwards 
v.  Mississippi  Valley  Ins.  Co.,  1  Mo.  App.  192, 


Nebraska.  —  National  Masonic  Acc.  Assoc. 
v.  Burr,  57  Neb.  437. 

New  Hampshire.  —  Sabre  v.  Smith,  62  N.  H. 
663.  See  also  Woodman  v.  Jones,  8  N.  H.  344; 
Blodgett  v.  Webster,  24  N.  H.  oi. 

New  Jersey.  —  Melvin  v.  Purdy,  17  N.  J.  L. 
162. 

New  York.  —  Cooke  v.  McAleena,  (Supm. 
Ct.  App.  T.)  18  Misc.  (N.  Y.)2i9;  McCoy  v. 
New  York,  46  Hun  (N.  Y.)  268;  Ackley  v. 
Welch,  85  Hun  (N.  Y.)  178;  Schmidt  v.  Schanz- 
lin,  53  N.  Y.  Super.  Ct.  498;  Moran  v.  Atbott, 
26  N.  Y.  App.  Div.  570;  Hastings  v.  Brooklyn 
L.  Ins.  Co.,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
374,  17  N.  Y.  Supp.  333,  reversed  on  other 
grounds  138  N.  Y.  473;  Oregon  Steamship  Co. 
v.  Otis,  100  N.  Y.  446,  53  Am.  Rep.  221;  Van 
Doren  v.  Ltebman,  (C.  PI.  Gen.  T.)  n  N.  Y. 
Supp.  769;  Austin  v.  Hartwig,  49  N.  Y.  Super. 
Ct.  256,  69  N.  Y.  571.  Conipare  Marshall  v. 
Kopetzkv,  N.  Y.  Daily  Reg.,  Feb.  24,  1886. 

Ohio: —  Hobson  v.  Queen  Ins.  Co.,  2  Ohio 
Dec.  475,  2  Ohio  N.  P.  296. 

Pennsylvania.  —  Borough  v.  Burke,  5  Kulp 
(Pa.)  140;  Susquehanna  Mut.  F.  Ins.  Co.  v. 
Tunkhannock  Toy  Co.,  97  Pa.  St.  424,  39  Am. 
Rep.  816;  Gould  v.  Dwelling-House  Ins.  Co., 
134  Pa.  St.  570,  19  Am.  St.  Rep.  717;  Smyth  v. 
Hawthorn,  3  Rawle  (Pa.)  355;  Whitmore  v. 
Dwelling  House  Ins.  Co.,  148  Pa.  St.  405,  33 
Am.  St.  Rep.  838,  30  W.  N.  C.  (Pa.)  277,  affirm- 
ing  2  Lack.  Jur.  (Pa.)  45;  Jensen  v.  McCorkell, 
154  Pa.  St.  323,  35  Am.  St.  Rep.  843.  Compare 
Bellefonte  First  Nat.  Bank  v.  McManigle,  69 
Pa.  St.  156,  8  Am.  Rep.  236;  Kenney  v.  Alt- 
vater,  77  Pa.  St.  38. 

Rhode  Island.  —  Russell  v.  Buckley,  4  R.  I. 
525,  70  Am.  Dec.  167. 

Tennessee.  —  Dunlap  v.  Thompson,  5  Yerg. 
(Tenn.)  67;  Garr  v.  Stark,  (Tenn.  Ch.  1895)  36 
S.  W.  Rep.  149. 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Perkey, 
89  Tex.  604. 

Vermont.  — Oaks  v.  Weller,  16  Vt.  63;  Wal- 
worth v.  Seaver,  30  Vt.  728,  73  Am.  Dec.  332. 

Washington.  ■ — Ault  v.  Interstate  Sav.,  etc., 
Assoc.,  15  Wash.  627. 

Wisconsin.  —  McDermott  v.  Jackson,  97  Wis. 
64;  Small  v.  Prentice,  102  Wis.  256. 

See  also  Bell  v.  Hardy,  9  La.  Ann.  547. 
Compare  Freeman  v.  Moiey,  45  Me.  50,  71  Am. 
Dec.  527;  Echols  v.  Butler,  28  Miss.  114. 

Notice  to  Directors  of  Corporation  of  Special 
Meeting.  —  Stockton  Combined  Harvester,  etc., 
Works  v.  Houser,  109  Cal.  1. 

Notice  to  Terminate  Insurance  Policy  for  Non- 
payment of  Premium.  ■ —  Hastings  v.  Brooklyn 
L.  Ins.  Co.,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
374- 

Return  Card  on  Envelope.  —  The  fact  that  there 
is  a  card  on  the  envelope  directing  the  return 
of  the  letter  to  the  sender  if  not  delivered 
strengthens  the  presumption  of  its  receipt  by 
the  addressee.  Lawrence  Bank  v.  Ranev,  etc., 
Iron  Co.,  77  Md.  321.  See  also  Hedden  v. 
Roberts,  134  Mass.  38,  45  Am.  Rep.  276. 

2.  Basis  of  Rule.  —  Rosenthal  v.  Walker,  in 
U.S.  185 ;  Henderson  v.  Carbondale  Coal,  etc., 
Co.,  140  U.  S.  25;  Consolidated  Coal  Co.  v. 
Block,  etc.,  Smelting  Co.,  53  111.  App.  565; 
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Rebutting  Presumption.  —  The  presumption  in  favor  of  the  receipt  of  letters 
by  the  addressee  may  be  rebutted ;  1  and  though  the  denial  under  oath  of  the 
addressee  that  he  received  the  letter  has  been  held  to  rebut  the  presumption,2 
the  better  rule  is  that  even  in  the  face  of  such  express  denial  the  question  of 
the  receipt  of  the  letter  is  to  be  determined  by  the  jury  as  a  question  of  fact.3 
It  has  been  held  that  the  presumption  was  not  overcome  by  testimony  of  the 
addressee  that  he  had  no  recollection  of  receiving  the  letter.4  In  the  absence 
of  evidence  of  the  nonreceipt  of  the  letter  by  the  addressee,  it  is  the  duty  of 
the  court  or  jury  to  find  in  favor  of  the  presumption.5 

Instruction.  —  It  has  been  held  that  where  there  is  evidence  tending  to  show 
the  nonreceipt  of  a  letter  by  the  addressee,  it  is  error  to  instruct  that  a  pre- 
sumption of  its  receipt  arises  from  the  fact  that  it  was  duly  mailed,  etc.,  and 
that  such  an  instruction  should  be  given  only  in  the  absence  of  other  testi- 
mony upon  the  point.6 

Mailing  Notice  of  Dishonor.  —  The  admission  of  evidence  of  mailing  notice  of 
demand  and  nonpayment  of  commercial  paper  as  sufficient  and  conclusive 
notice  is  not  on  the  theory  of  a  conclusive  presumption  of  the  receipt  of  the 
letter  by  the  addressee,  but  is  on  the  ground  that  due  diligence  by  the  holder 
of  the  paper  is  thereby  shown.7 

Contents  of  Letter.  — •  The  presumption  that  a  letter  duly  posted  was  received 
by  the  addressee  applies  irrespective  of  the  contents  of  the  letter.    Thus,  the 


Watson  v.  Richardson,  no  Iowa  673;  Huntley 
v.  Whitder,  105  Mass.  391,  7  Am.  Rep.  536; 
Walworth  v.  Seaver,  30  Vt.  728,  73  Am.  Dec. 
332. 

1.  Rebutting  Presumption  — England,  — In  re 
Constantinople,  etc..  Hotel  Co.,  L.  R.  n  Eq. 
86,  40  L.  J.  Ch.  39,  23  L.  T.  N.  S.  834,  19  W. 
R.  219. 

United  States.  —  Henderson  v.  Carbondale 
Coal,  etc.,  Co.,  140  U.  S.  25;  Schutz  v.  Jordan, 
141  U.  S.  213. 

Illinois.  —  Meyer  v.  Krohn,  114  111.  574; 
Young  v.  Clapp,  147  111.  176;  Consolidated 
Coal  Co.  v.  Block,  etc..  Smelting  Co.,  53  111. 
App.  565;  Equitable  L.  Assur.  Soc.  v.  Fromm- 
hold,  75  111.  App.  43. 

Indiana.  —  Home  Ins.  Co.  v.  Marple,  1  Ind. 
App.  411. 

Iowa.  —  Pennypacker  v.  Capital  Ins.  Co.,  80 
Iowa  56,  20  Am.  St.  Rep.  395. 

Kentucky.  —  Sullivan  v.  Kuykendall,  82  Ky. 
483,  56  Am.  Rep.  901. 

Maryland.  —  Lawrence  Bank  v.  Raney,  etc., 
Iron  Co.,  77  Md.  321. 

Massachusetts.  —  Greenfield  Bank  v.  Crafts, 
4  Allen  (Mass.)  447;  Munn  v.  Baldwin,  6  Mass. 
316;  Huntley  v.  Whittier,  105  Mass.  3gi,  7  Am. 
Rep.  536;  Marston  v.  Bigelow,  150  Mass.  45. 

Mississippi.  —  Eckerly  j.  Alcorn,  62  Miss. 
228. 

Missouri.  —  Edwards  v.  Mississippi  Valley 
Ins.  Co..  1  Mo.  App.  192;  Ripley  Nat.  Bank 
v.  Latimer,  64  Mo.  App.  321,  2  Mo.  App. 
Rep.  967. 

New  York.  —  Hastings  v.  Brooklyn  L.  Ins. 
Co.,  53  Hun  (N.  Y  )  631,  6  N.  Y.  Supp.  374. 

Ohio.  —  Hobson  v.  Queen  Ins.  Co.,  2  Ohio' 
Dec.  475.  2  Ohio  N.  P.  296. 

Pennsylvania.  —  Borough  v.  Burke,  5  Kulp 
(Pa.)  140;  Tanner  v.  Hughes,  53  Pa.  St.  2S9; 
Bellefonle  First  Nat.  Bank  v.  McManigle,  69 
Pa.  St.  156,' 8  Am.  Rep.  236;  Biglin  v.  Lyons, 
2  Luz.  Leg:.  Reg.  ( Pa.)  169;  Whitmore  v.  Dwell- 
ing House  Ins.  Co.,  148  Pa.  St.  405,  33  Am. 
St.  Rep.  838,  30  W.  N.  C.  (Pa.)  277;  Gould  v. 


Dwelling-House  Ins.  Co.,  134  Pa.  St.  570,  19 
Am.  St.  Rep.  717. 

Rhode  Island.  —  Russell  V;  Buckley,  4  R.  I. 
525.  70  Am.  Dec.  167. 

When  the  Usual  Course  of  Business  Is  for  an 
Agent  to  Receive  His  Principal's  Mail,  the  pre- 
sumption is  that  the  agent  received  it  rather 
than  the  principal.  Schutz  v.  Jordan,  141  U. 
S.  213,  affirming  32  Fed.  Rep.  55. 

2.  Allen  v.  Blunt.  2  Woodb.  &  M.  (U.  S.)  121, 

2  Robb.  Pat.  Cas.  530,  I  Fed.  Cas.  No.  217; 
Hobson  zi.  Queen  Ins.  Co.,  2  Ohio  Dec.  475,  2 
Ohio  N.  P.  296.  See  also  Aull  v.  Interstate 
Sav.,  etc..  Assoc.,  15  Wash.  627. 

3.  Rosenthal  v.  Walker,  in  (J.  S.  185;  Home 
Ins.  Co.  v.  Marple,  1  Ind.  App  411;  Huntley 
v.  Whittier,  105  Mass.  391,  7  Am.  Rep.  536; 
Matter  of  Wiltse.  (County  Ct.)  5  Misc.  (N.  Y.) 
105;  Moran  v.  Abbott,  26  N.  Y.  App.  Div.  570; 
London  Assur.  Corp.  v.  Russell,  1  Pa.  Super. 
Ct.  320. 

4.  Ashley  Wire  Co.  v.  Illinois  Steel  Co.,  164 
111.  149,  56  Am.  St.  Rep.  187,  affirming  60  111. 
App.  179;  East  Texas  F.  Ins.  Co.  v.  Perkey, 
89  Tex.  604. 

5.  Pitts  v.  Hartford  L.,  etc.,  Ins.  Co.,  66 
Conn.  384,  50  Am.  St.  Rep.  96. 

6.  Home  Ins.  Co.  v.  Marple,  1  Ind.  App.  411; 
Sullivan  v.  Kuykendall,  82  Ky.  483,  56  Am. 
Rep.  901.  Compare  Huntley  v.  Whittier,  105 
Mass.  391,  7  Am.  Rep.  536. 

In  Sullivan  v.  Kuykendall,  82  Ky.  483,  56 
Am.  Rep.  901,  it  was  held  that  an  instruction 
that  if  the  jury  believed  that  the  letter  was 
written,  properly  addressed,  stamped,  mailed, 
etc.,  then  the  presumption  was  that  it  was  re- 
ceived in  due  course  of  mail,  and  that  this 
presumption  must  prevail  unless  overthrown 
by  satisfactory  evidence  that  it  was  not  so  re- 
ceived, was  erroneous. 

7.  Allen  v.  Blunt,  2  Woodb.  &  M.  (U.  S.)  121. 
1  Fed.  Cas.  No.  217.    See  also  Kufh  v.  Weston, 

3  Esp.  54.  And  see  generally  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  424  el  seq. 
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presumption  does  not  fail  because  the  contents  of  the  letter  would,  if  the 
letter  were  received  by  the  addressee,  subject  him  to  a  penalty  or  forfeiture;1 
and  the  same  rule  has  been  announced  with  regard  to  the  remittance  of 
money  by  letter.* 

(2)  Mailing.  —  To  raise  any  presumption  as  to  the  receipt  of  a  letter  by 
the  addressee,  the  fact  that  it  was  duly  posted  or  mailed  must,  of  course,  be 
shown.3  It  is  not  necessary,  however,  to  show  that  the  letter  was  placed  in 
the  post  office.  It  is  sufficient  that  it  was  handed  to  a  mail  agent  4  or  dropped 
in  a  street  letter  box.5 

The  Postmark  on  a  letter  raises  a  presumption  that  the  letter  was  in  fact 
mailed.6 

The  Date  of  the  Postmark  on  a  letter  raises  a  presumption  that  the  letter  was 
mailed  at  such  time,7  but  of  course  this  presumption  is  not  conclusive;8  and 
though  the  date  of  the  postmark  is  evidence  that  the  letter  was  mailed  on 
the  day  of  its  date,  it  does  not  raise  a  presumption  that  the  letter  was  for- 
warded on  that  date.9 

The  Date  of  the  Letter  itself  raises  no  presumption  as  to  the  time  when  it  was 
mailed.10 

(3)  Address. — The  presumption  as  to  the  receipt  of  a  letter  by  the 
addressee  does  not  arise  unless  the  letter  was  properly  addressed.11  A  fortiori, 
the  presumption  does  not  arise  unless  the  addressee  of  the  letter  resided  in 
the  city  or  town  to  which  the  letter  was  addressed  ;  12  and  the  residence  of  the 
addressee  must  be  shown  by  the  party  claiming  the  advantage  of  such 
presumption.13 

(4)  Prepayment  of  Postage.  —  In  order  to  raise  the  presumption  that  a  letter 
was  received  by  the  addressee,  the  postage  must  have  been  prepaid,14  and  on 


1.  Rosenthal  v.  Walker,  111  U.  S.  185. 

2.  Olney  v.  Blosier,  (Supm.  Ct.  Qen.  T.)  12 
N.  Y.  St.  Rep.  211.  See  also  Fleming,  etc., 
Co.  v.  Evans,  9  Kan.  App,  858.  Compare  Crane 
v.  Pralt,  12  Gray  (Mass  )  348. 

3.  Mailing,  —  Allen  v.  Blunt,  2  Woodb.  & 
M.  (U.  S.)  I2i,  1  Fed.  Cas.  No.  217;  Best  v. 
German  Ins.  Co.,  68  Mo.  App.  598. 

Proof  of  Mailing.  —  New  York  v.  Finn,  58  N. 
Y.  Super.  Ct.  360;  Hastings  v.  Brooklyn  L. 
Ins.  Co.,  138  N.  Y.  473  (letters  deposited  by 
business  firm  in  usual  receptacle). 

Presumption  of  Mailing  from  Habit  of  Sender  as 
to  Mail. —  Lawrence  Bank  v.  Raney,  etc.,  Iron 
Co.,  77  Md.  331.  See  also  Hetherington  v. 
Kemp,  4  Campb.  193;  Miller  v.  Hackley,  5 
Johns.  (N.  Y.)  375,  4  Am.  Dec.  372. 

4.  Watson  v.  Richardson,  110  Iowa  673  (letter 
handed  to  mail  ageni  on  train). 

5.  Casco  Nat.  Bank  v.  Shaw,  79  Me.  376,  1 
Am.  St.  Rep.  319. 

6.  U.  S.  v.  Noelke,  17  Blatchf.  (U.  S.)  554 
(prosecution  for  mailing  lottery  matter);  U.  S. 
v.  Williams,  3  Fed.  Rep.  484  (prosecution  for 
mailing  obscene  malter).  See  also  Uhlman  v. 
Arnholdt,  etc.,  Brewing  Co.,  53  Fed.  Rep.  485. 

7.  Stocken  v.  Collin,  7  M.  &  W.  515;  Uhlman 
v.  Arnholdt,  etc.,  Brewing  Co.,  53  Fed.  Rep. 
485;  New  Haven  County  Bank  v.  Mitchell,  15 
Conn.  206;  Early  v.  Preston,  1  Patt.  &  H. 
(Va  )  228.  Compare  Shelburne  Falls  Nat.  Bank 
v.  Townsley,  102  Mass.  177,  3  Am.  Rep.  445. 

8.  Stocken  v.  Collin,  7  M.  &  W.  515. 

9.  Shelburne  Falls  Nai.  Bank  v.  Townsley, 
102  Mass.  177,  3  Am.  Rep.  445.  See  also  Uhl- 
man v.  Arnholdt,  etc.,  Brewing  Co.,  53  Fed. 
Rep.  485.  Compare  New  Haven  County  Bbink 
v.  Mitchell,  15  Conn.  206. 


10.  Uhlman  v.  Arnholdt,  etc..  Brewing  Co., 
53  Fed.  Rep.  485. 

11.  Address.  —  Equitable  L.  Assur.  Soc.  v. 
Frommhold,  75  111.  App.  43;  Fleming,  etc.,  Co. 
v.  Evans,  9  Kan.  App.  858  (address  "  Chicago, 
111.,"  without  street,  etc.,  presumption  held 
not  lo  arise);  Best  v.  German  Ins.  Co.,  68  Mo. 
App.  598 ;  Ne  w  York  v.  Finn,  58  N.Y.  Super.  Ct. 
360;  Ward  v.  Hasbrouck,  44  N.  Y.  App.Div.  32. 

12.  Henderson  v.  Carbondale  Coal,  etc,  Co., 
140  U.  S.  25;  Goodwin  v.  Provident  Sav.  L. 
Assur.  Assoc.,  97  Iowa  226,  59  Am.  St.  Rep. 
411,  the  latter  case  holding  that  where  a  letter 
is  mailed  to  a  post  office  which  is  not  that  of 
the  person  to  whom  it  is  addressed,  there  is 
no  presumption  from  the  fact  that  it  is  not 
returned  to  the  writer  that  it  has  been  actually 
received  by  the  addressee. 

But  it  has  been  held  that  if  one  has  changed 
his  place  of  business,  and  has  so  informed  the 
post-office  authorities,  there  is  a  presumption 
or  inference,  the  weight  of  which  is  for  the 
jury,  that  a  letter  directed  to  his  old  address 
has  been  received  by  him  at  his  new  one. 
Marstnn  v.  Bigelow,  150  Mass.  45. 

13.  Henderson  v.  Carbondale  Coal,  etc.,  Co., 
140  U.  S.  25. 

14.  Postage.  —  Bless  v.  Jenkins,  129  Mo.  647; 
Best  v.  German  Ins.  Co.,  68  Mo.  App.  598; 
Welsh  v.  Chicago  Guaranty  Fund  L.  Soc,  81 
Mo.  App.  30;  Ward  v.  Hasbrouck,  44  N.  Y, 
App.  Div.  32. 

Proof  as  to  Prepayment  of  Postage.  —  Brooks 
v.  Day,  11  Iowa  46;  Schmidt  v.  Schanzlin,  53 
N.  Y.  Super.  Ct.  498 

Notice  to  Appear  Before  Delinquency  Court  — 
"  Duly  Served  "  by  Mail.  —  People  v.  Crane,  125 
N.  Y.  535. 
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proof  that  a  letter  was  properly  addressed  and  mailed,  but  was  not  received 
by  the  addressee,  it  has  been  held  that  the  presumption  arose  that  the  postage 
was  not  prepaid.1 

(5)  Time  of  Receipt  of  Letter.  —  The  presumption  is  that  the  letter  was 
received  in  the  due  course  of  the  mails,2  but  there  is  no  ground  for  the  pre- 
sumption that  a  letter  reached  its  destination  by  mail  within  any  particular 
time  after  it  was  mailed,  in  the  absence  of  proof  as  to  where  it  was  mailed, 
or  of  the  usual  course  of  the  mails.3 

b.  Authenticity  of  Answer.  —  The  rule  has  been  announced  and 
recognized  in  numerous  cases  that  where  a  letter  is  received  by  the  due  course 
of  mail  in  answer  to  a  prior  letter  of  the  receiver,  with  the  name  of  the 
addressee  of  such  prior  letter  signed  thereto,  a  presumption  arises  that  it  is 
the  letter  of  the  person  whose  name  is  signed  thereto.4 

2.  Telegrams.  —  The  presumption  with  regard  to  the  delivery  of  letters 
duly  posted  has  been  extended  and  applied  to  the  deliver}'  of  telegrams 
deposited  with  a  telegraph  company  for  transmission;5  but  delivery  of  the 
message  to  the  telegraph  company  must,  of  course,  be  shown.6 

3.  Telephone  Calls.  —  It  has  been  held  that  where  a  communication  is  had 
by  telephone  with  a  business  house  having  a  telephone  in  its  establishment, 
the  answers  to  inquiries  come  prima  facie  from  the  owner  of  the  establishment 
or  his  agents.7 

VIII.  Nonproduction,  Fabrication,  Spoliation,  and  Suppression  of  Evi- 
dence —  1.  In  General.  —  The  maxim  omnia  prczsnmuntur  contra  spoliatorem 
(all  things  are  presumed  against  a  spoliator)  has  been  frequently  applied  to 
unfavorable  inferences  or  presumptions  arising  from  the  spoliation,  suppres- 
sion, etc.,  of  evidence.8    It  was  also  announced  as  a  maxim  at  an  early  date 


1.  Morion  v.  Morton,  16  Colo.  358. 

2.  Time  of  Receipt. —  Breed  v.  Central  City 
First  Nat.  Bank,  6  Colo.  235;  Sherwin  v.  Na- 
tional Cash  Register  Co.,  5  Colo.  App.  162; 
Augusta  v.  Vienna,  21  Me.  298;  National  Ma- 
sonic Acc.  Assoc.  v.  Burr,  57  Neb.  437;  Hast- 
ings v.  Brooklyn  L.  Ins.  Co.,  63  Hun  (N.  Y.) 
624.  17  N.  Y.  Supp.  333;  McDermott  v.  Jack- 
son. 97  Wis  64. 

Where  a  Letter  Withdrawing  an  Offer  for  the 
purchase  of  goods  was  mailed  in  tim;  to  reach 
the  other  party  in  the  due  course  of  mail  be- 
fore his  letter  accepting  the  offer  was  mailed, 
and  it  was  shown  that  theletterof  withdrawal 
was  properly  directed,  and  had  a  return  card 
thereon,  but  that  it  had  not  been  returned  to 
the  sender,  Ihe  presumption  that  the  letter  was 
received  in  due  time  was  held,  in  the  absence 
of  rebutting  evidence,  to  be  conclusive.  Sher- 
win  v.  National  Cash  Register  Co.,  5  Colo. 
App.  162. 

3.  Boon  v.  State  Ins.  Co.,  37  Minn.  426; 
Boorum,  etc.,  Co.  v.  Armstrong,  (Tenn.  Ch. 
1896)  37  S.  W.  Rep.  1095.  See  also  Wiggins 
v.  Burkham,  10  Wall.  (U.  S.)  129;  Melvin  v. 
Purdy,  17  N.  J.  L.  162. 

4.  Authenticity  of  Answer  —  England.  —  Carey 
v.  Pitt,  Peake  Add.  Cas.  130;  Ovenston  v. 
Wilson,  2  C.  &  K.  1,  61  E.  C.  L.  1. 

United  States.  —  Scofield  v.  Parlin,  etc.,  Co., 
18  U.  S.  App.  692.  61  Fed.  Rep.  804. 

Alabama. —  Campbell  v.  Woodstock  Iron 
Co.,  83  Ala.  35 r. 

Colorado.  —  Kansas  Pac.  R.  Co.  v.  Miller, 
2  Colo.  442;  Atlantic  Ins.  Co.  v.  Manning,  3 
Colo.  224;  Chicago,  etc.,  R.  Co.  v.  Roberts,  10 
Colo.  App.  87. 

Florida.  —  Boykin  v.  State,  40  Fla.  484. 

Georgia.  —  Ragan  v.  Smith,  103  Ga.  556. 


Kansas.  —  Norwegian  Plow  Co.  v.  Munger, 
52  Kan.  371. 
Minnesota.  —  Melby  v.  Osborne,  33  Minn. 

492. 

Missouri.  —  Russell  v.  State  Ins.  Co.,  55 

Mo.  585. 

New  York.  —  Bush  v.  Miller,  13  Barb.  (N. 

Y.)  481. 

South  Dakota.  —  Armstrong  v.  Advance 
Thresher  Co.,  5  S.  Dak.  12. 

Vermont.  —  Weeks  v.  Barron,  38  Vt.  420. 

5.  Telegrams. —  U.  S.  v.  Babcock,  3  Dill.  ((J. 
S.)  571,  24  Fed.  Cas.  No.  14,485;  Breed  v.  Cen- 
tral City  First  Nat.  Bank,  6  Colo.  235;  State 
v.  Gritzner,  134  Mo.  512;  Perry  v.  German- 
American  Bank,  53  Neb.  89,  68  Am.  St.  Rep. 
593;  Oregon  Steamship  Co.  v.  Otis,  100  N.  Y. 
446,  53  Am.  Rep.  221;  Western  Twine  Co.  v. 
Wright,  11  S.  Dak.  521.  See  also  Flint  v. 
Kennedy,  33  Fed.  Rep.  822;  Eppinger  v.  Scott, 
112  Cal.  369,  53  Am.  St.  Rep.  220;  Smith  v. 
Easton,  54  Md.  146. 

Where  a  telegram,  properly  addressed,  is 
delivered  to  a  telegraph  company  for  trans- 
mission, a  similar  presumption  of  the  fact  of 
its  receipt  by  the  person  to  whom  it  is  ad- 
dressed obtains  as  in  the  case  of  a  letter  sent 
through  the  post  office,  a  little  weaker  in  de- 
gree, perhaps,  but  sufficient,  at  least,  to  put 
the  other  party  to  his  denial.  Oregon  Steam- 
ship Co.  v.  Otis,  100  N.  Y.  446,  53  Am.  Rep. 
221. 

6.  Eppinger  v.  Scolt,  112  Cal.  369,  53  Am. 
St.  Rep.  220. 

7.  Telephone  Calls.  —  Rock  Island,  etc  ,  R. 
Co.  v.  Potter,  36  111.  App.  590  (communication 
wilh  railroad  office). 

8.  Omnia  Praesumuntur  Contra  Spoliatorem. — 
Hairis  v.  Rosenberg,  43  Conn.  227;  Cartier  v. 
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that  all  evidence  is  to  be  weighed  according  to  the  proof  which  it  was  in  the 
power  of  one  side  to  have  produced  and  in  the  power  of  the  other  side  to 
have  contradicted.1  And  when  the  nature  of  a  wrongful  act  is  such  that  it 
not  only  inflicts  an  injury,  but  takes  away  the  means  of  proving  the  nature 
and  extent  of  the  injury,  the  law  will  aid  the  remedy  against  the  wrongdoer 
and  supply  the  deficiency  of  proof  caused  by  his  conduct  by  making  every 
reasonable  intendment  against  him  and  in  favor  of  the  party  injured.8 

2.  Withholding  Evidence  —  a.  In  General.  —  From  the  failure  of  a  party 
to  produce  evidence  within  his  control,  and  which  it  is  his  duty  to  produce,  a 
presumption  or  inference  arises  that  if  the  evidence  were  produced  it  would 
be  unfavorable  to  him;3  and  this  rule  has  been  applied  equally  in  criminal 
as  in  civil  cases.* 

Documentary  Evidence.  —  The  principle  is  frequently  applied  in  cases  in  which 


Troy  Lumber  Co.,  138  111.  533:  Bush  v.  Guion, 
6  La.  Ann.  797;  Livingston  v.  Newkirk,  3 
Johns.  Ch.  (N.  Y.)  312. 

1.  Blatch  v.  Archer,  1  Cowp.  63;  Kirby  v. 
Tallmadge,  160  U.  S.  379;  The  Joseph  B. 
Thomas,  81  Fed.  Rep.  578;  Pacific  Coast  Steam 
Ship  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  Rep. 
180;  Mitchell  v.  State,  71  Ga.  139;  Buffalo 
Loan,  etc.,  Co.  v.  Medina  Gas,  etc.,  Co.,  12  N. 
Y.  App.  Div.  199;  McGuire  v.  Hartford  F.  Ins. 
Co.,  7  N.  Y.  App.  Div.  575;  Frick  v.  Barbour, 
64  Pa.  St.  120;  Hall  v.  Vanderpool,  156  Pa.  St. 
152. 

2.  Little  Pittsburg  Consol.  Min.Co.  v.  Little 
Chief  Consol.  Min.  Co.,  n  Colo.  223,  7  Am. 
St.  Rep.  226. 

3.  Failure  to  Produce  Evidence  Within  Party's 
Control — England.  —  Armory  v.  Delamirie,  1 
Stra.  505;  Roe  v.  Harvey,  4  Burr.  2484. 

Canada.  —  Briggs  v.  McBride,  17  N.  Bruns. 
663. 

United  States.  —  Kirby  v.  Tallmadge,  160  U. 
S.  379;  National  Car-Brake  Shoe  Co.  v.  Terre 
Haute  Car,  etc.,  Co.,  19  Fed.  Rep.  514;  Pacific 
Coast  Steam  Ship  Co.  v.  Bancroft-Whitney 
Co.,  94  Fed.  Rep.  180;  Beardsley  v.  Tappan,  2 
Fed.  Cas.  No.  1,1880,-  Bartlett  v.  Kane,  Taney 
(U.  S.)  186,  2  Fed.  Cas.  No.  1,077,  affirmed  16 
How.  (U.  S.)  263;  The  Brig  Busy.  2  Curt.  (U. 
S.)  .586,  4  Fed.  Cas.  No.  2,232;  Quantity  of 
Distilled  Spirits,  3  Ben.  (U.  S.)  70,  20  Fed.  Cas. 
No.  11,494. 

Alabama.  —  Mordecai  v.  Beal,  8  Port.  (Ala.) 
529;  Blakey  v.  Blakey,  9  Ala.  391;  Roney  v. 
Moss,  74  Ala.  390;  Carter  v.  Chambers,  79  Ala. 
231;  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  326,  46 
Am.  St.  Rep.  56. 

Arkansas. — Clark  v.  Oakley,  4  Ark.  236; 
Miller  v.  Jones,  32  Ark.  337. 

Connecticut.  —  Palmer  v.  Green,  6  Conn.  14; 
Harris  v.  Rosenberg,  43  Conn.  227. 

Georgia.  —  Capital  Bank  v.  Rutherford,  70 
Ga.  57;  Gainesville,  etc.,  R,  Co.  v.  Wall,  75 
Ga.  282;  Hoffer  v.  Gladden,  75  Ga.  532;  Sa- 
vannah, etc.,  R.  Co.  v.  Gray,  77  Ga.  440;  Har- 
rison v.  Kiser,  79  Ga.  588. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Thomp- 
son, 107  Ind.  442,  57  Am.  Rep.  120. 

Kentucky.  —  Parks  v.  Richardson,  4  B.  Mon. 
(Ky.)  276;  Winters  v.  January,  Litt.  Sel.  Cas. 
(Ky.)  13;  Benjamin  v.  Ellinger,  80  Ky.  472. 

Louisiana. — New  Orleans  Draining  Co.  v. 
De  Lizardi,  2  La.  Ann.  281;  Cockerell  v.  Smith, 
1  La.  Ann.  1;  Lucile  v.  Toustin,  5  Mart.  (La.) 
611;  Crescent  City  Ice  Co.  v.  Ermann,  36  La. 
Ann.  841;  Pruyn  v.  Young,  51  La.  Ann.  320. 


Michigan.  —  Paige  v.  Stephens,  23  Mich.  357; 
Ruppe  v.  Sleinbach,  48  Mich.  465. 

Missouri.  —  Bent  v.  Lewis,  88  Mo.  462,  re- 
versing 15  Mo.  App.  40;  Dalrymple  v.  Craig, 
149  Mo.  345. 

New  Jersey.  —  Eckel  v.  Eckel,  49  N.  J.  Eq. 
587. 

New  York,  — Livingston  v.  Newkirk,  3  Johns. 
Ch.  (N.  Y.)  312;  Wylde  v.  Northern  R.  Co.,  53 
N.  Y.  156;  'iimlin  v.  Standard  Oil  Co.,  126  N. 
Y.  514,  22  Am.  St.  Rep.  845 ;  Schmidt  v.  Keehn, 
(Supm.  Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  11; 
Grinnell  v.  Taylor,  85  Hun  (N.  Y.)  85,  affirmed 
155  N.  Y.  653;  Marden  v.  Dorthy,  12  N.  Y. 
App.  Div.  188;  Buffalo  Loan,  etc.,  Co.  v.  Me- 
dina Gas,  etc.,  Co.,  12  N.  Y.  App.  Div.  199; 
Bruce  v.  Kelly,  39  N.  Y.  Super.  Ct.  27;  Bitn- 
baum  v.  Lord,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 
493;  Doherty  v.  Lord,  (C.  PI.  Gen.  T.)  8  Misc. 
(N.  Y.)  227. 

North  Carolina.  —  Black  v.  Wright,  9  Ired. 
L.  (31  N.  Car.)  447. 

Ohio. — Christy  v.  Douglas,  Wright  (Ohio) 
485;  Mitchell  v.  Ryan,  3  Ohio  St.  377. 

Pennsylvania.  —  Fowler  v.  Setgeant,  I  Grant 
Cas.  (Pa.)  355;  Terry  v.  Knoll,  3  Kulp(Pa.) 
272;  Hubbert  v.  Borden,  6  Whart.  (Pa.)  79; 
Frick  v.  Barbour,  64  Pa.  St.  120;  Hall  v.  Van- 
derpool, 156  Pa.  St.  152. 

South  Dakota.  —  Rossiter  v.  Boley,  13  S.  Dak. 
370. 

Texas. — Thompson  v.  Shannon,  gTex.536; 
Bailey  v.  Hicks,  16  Tex.  222;  Schram  v. 
Strouse,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
262. 

West  Virginia.  —  Bindley  v.  Martin,  28  W. 
Va.  773;  Hefflebower  v.  Detrick,  27  W.  Va.  16. 

In  the  Leading  Case  upon  this  question 
(Armory  v.  Delamirie,  1  Stra.  505),  the  plain- 
tiff had  found  a  jewel  and  carried  it  to  the  de- 
fendant's shop  for  appraisal,  and  the  defend- 
ant retained  the  jewel  and  returned  to  the 
plaintiff  the  socket  in  which  it  had  been  set. 
On  refusal  of  the  defendant  to  produce  the 
jewel,  the  jury  was  directed  to  presume  the 
strongest  against  him  and  to  make  the  value 
of  the  best  jewels  the  measure  of  the  damages 
See  also  Harris  v.  Rosenberg,  43  Conn.  227. 

4.  U.  S.  v.  Flemming,  18  P~ed.  Rep.  907; 
Mitchell  v.  State,  71  Ga.  139;  Hunt  v.  State, 
81  Ga.  140;  Stevenson  v.  State,  83  Ga.  575; 
State  v.  McAllister,  24  Me.  139;  Com.  v.  Web- 
ster, 5  Cush.  (Mass.)  295,  52  Am.  Dec.  711 ; 
Com.  v.  Dennie,  Thach.  Crim.  Cas.  (Mass.) 
165:  People  v.  McWhorter,  4  Barb.  (N.  Y.)  438; 
State  v.  Atkinson,  6  Jones  L.  (51  N.  Car.)  65. 
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documentary  evidence  is  withheld  by  a  party,1  especially  where  the  party 
has  had  notice  to  produce  documents  in  his  possession  ;  3  and  it  has  been 
held  that  the  rule  applies  fully  where  the  party  withholding  a  document 
is  a  corporation.3  The  enactment  of  statutory  provisions  to  compel  a  party 
to  produce  documentary  evidence  in  his  possession  does  not  prevent  unfavor- 
able inferences  or  presumptions  from  the  refusal  of  a  party  to  produce  such 
evidence.4  No  unfavorable  presumption  can  arise  from  the  withholding  of 
documents  if  such  documents  would  not  be  admissible  in  evidence  in  favor 
of  the  party  claiming  advantage  of  the  presumption;5  and  it  has  been  held 
that  unless  the  part}'  desiring  the  production  of  documentary  evidence  gives 
notice  to  the  party  in  whose  possession  it  is  to  produce  it,  no  unfavorable 
presumption  or  inference  can  arise  from  its  nonproduction.6 

Failure  to  Produce  Most  Satisfactory  Evidence.  —  If  the  weaker  and  less  satisfactory 
evidence  is  given  and  relied  on,  when  it  is  apparent  to  the  court  that  evidence 
of  a  more  explicit  and  direct  character  is  within  the  power  of  the  party,  the 
same  caution  which  rejects  secondary  evidence  will  awaken  distrust  and  sus- 
picion of  the  weaker  and  less  satisfactory;  and  it  may  be  presumed  that  if 
the  more  satisfactory  evidence  had  been  given,  it  would  have  been  detri- 
mental to  the  party  who  fails  to  produce  it,  and  would  have  laid  open 
deficiencies  and  objections  which  the  more  obscure  and  uncertain  testimony 
was  intended  to  conceal.7 


1.  Withholding  Documentary  Evidence  —  Eng- 
land.—  Curie  wis  v.  Corfield,  I  Q.  B.  814,  41  E. 
C.  L.  790,  1  Gale  &  D.  489;  Aity.-Gen.  v. 
Queen's  Free  Chapel,  24  Beav.  679;  Brai- 
thwaite  v.  Coleman,  1  Harr.  223;  Lumley  v. 
Wagner,  1  De  G.  M.  &  G.  604,  21  L.  J.  Ch.  898, 
16  Jur.  871;  James  v.  Biou,  2  Sim.  &  St.  600. 

United  States.  —  Sharon  v.  Hill,  26  Fed.  Rep. 
337;  Missouri,  etc.,  R.  Co.  v.  Elliott,  102  Fed. 
Rep.  96,  42  C.  C.  A.  188. 

Alabama.  —  Congregational  Church  v.  Mor- 
ris, 8  Ala.  182. 

California.  —  Leese  v.  Clark,  29  Cal.  664. 

Connecticut.  —  Palmer  v.  Green,  6  Conn.  14; 
Merwin  v.  Ward,  15  Conn.  377. 

Illinois.  —  Albee  v.  Wachter,  74  111.  173;  Car- 
tier  v.  Troy  Lumber  Co.,  138  III.  533;  Man- 
tonya  v.  Reilly,  184  111.  183,  affirming  83  111. 
App.  275. 

Iowa.  —  Wallace  v.  Berger,  14  Iowa  183. 
Kansas. — Towne  v.  Milner,  31  Kan.  207. 
Kentucky.  —  Bowler  v.  Blair,  6  Ky.  L.  Rep. 

658. 

Louisiana.  —  Bach  v.  Cornen,  5  La.  Ann. 
109;  Bush  v.  Guion,  6  La.  Ann.  797;  Crescent 
City  Ice  Co.  v.  Ermann,  36  La.  Ann.  841. 

Michigan.  —  Paige  v.  Stephens,  23  Mich.  357; 
Wiswall  v.  Ayres,  51  Mich.  324. 

Missouri.  —  Ecton  v.  Continental  Ins.  Co., 
32  Mo.  App.  53. 

New  Hampshire.  —  Cross  v.  Bell,  34  N.  H  82. 

New  Jersey.  —  Eckel  v.  Eckel,  49  N.  J.  Eq. 
587. 

New  York.  —  Schenck  v.  Wilson,  2  Hilt.  (N. 
Y.)  92;  Livingston  v.  Newkirk,  3  Johns.  Ch. 
(N.  Y.)  312;  Wylde  v.  Northern  R.  Co.,  53  N. 
Y.  156;  Boehme  v.  Michael,  (Supm.  Ct.  Gen. 
T.)  5  N.  Y.  St.  Rep.  492;  Rockwell  v.  Merwin, 
1  Sweeny  (N.  Y.)  484;  Smith  v.  Standard 
Laundry  Machinery  Co.,  11  Daly  (N  Y.)  154: 
Johnson  v.  Wetmore,  12  Barb.  (N.  Y.)  433; 
Hager  v.  Hager,  38  Barb.  (N.  Y.)  92. 

Pennsylvania.  —  Dickey  v.  M'Cullough,  2 
W.  &  S.  (Pa.)  88. 

Virginia.  —  Com.  v.  Garth,  3  Call  (Va.)  6. 


2.  United  Stales.  —  The  Brig  Osceola,  01c. 
Adm.  450,  18  Fed.  Cas.  No.  10,602. 

Louisiana.  —  Mills  v.  Fellows,  30  La.  Ann. 
824. 

Minnesota.  —  McGuiness  v.  School  Dist.  No. 
10,  39  Minn.  499. 
Missouri.  —  Munfcrd  v.  Wilson,  19  Mo.  669. 
New  Hampshire.  —  Cross  v.  Bell,  34  N.  H.  82; 
Eastman  v.  Amoskeag  Mfg.  Co.,  44  N.  H.  143, 
82  Am.  Dec.  201. 

New  Jersey.  —  Devlan  v.  Wells,  65  N.  J.  L. 
213. 

ATew  York.  —  Whitney  v.  Sliding,  14  Johns. 
(N.  Y  )  215;  Jackson  v.  M'Vey,  18  Johns.  (N. 
Y.)  330;  Barber  v.  Lyon,  22  Barb.  (N.  Y.)  622; 
Wylde  v.  Northern  R.  Co.,  (Ct.  App.)  14  Abb. 
Pr.  N.  S.  (N.  Y.)  213,  53  N.  Y.  156;  Howell  v. 
Crosby,  89  Hun  (N.  Y.)  355. 

North  Carolina.  —  Reavis  v.  Orenshaw,  105 
N.  Car.  369.  .  • 

Oregon.  —  Schreyer  v.  Turner  Flouring  Mills 
Co.,  29  Oregon  1. 

Texas.  —  Darby  v.  Roberts,  3  Tex.  Civ.  App. 
427. 

3.  Corporation.  —  Any. -Gen.  v.  Queen's  Free 

Chapel,  24  Beav.  679. 

4.  Lockwood  v.  Rose,  125  Ind.  588. 

5.  Merwin  v.  Ward,  15  Conn.  379,  Law  v. 
Woodruff,  48  111.  399. 

In  Merwin  v.  Ward,  15  Conn.  377,  it  was 
held  that  the  rule  did  not  applv  to  documents 
which  a  party  has  no  right  to  give  in  evidence 
without  the  consent  of  his  adversary. 

6.  Watkins  v.  Pintard,  1  N.  J.  L.  432;  Sulli- 
van v.  Cranz,  21  Tex.  Civ.  App.  498. 

7.  Failure  to  Produce  Most  Satisfactory  Evidence 
—  England.  —  Blatch  v.  Archer,  1  Cowp.  63. 

United  Slates.  —  Cliflon  v.  U.  S.,  4  How.  (U. 
S.)  242;  The  Silver  Moon,  Hask,  (U.  S.)  262, 
22  Fed.  Cas.  No.  12.856. 

Georgia.  —  Mitchell  v.  State,  71   Ga.  139; 
Savannah,  etc.,  R.  Co.  v.  Gray,  77  Ga.  440. 
Kansas.  —  Nay  v.  Mograin,  24  Kan.  75. 
Louisiana.  —  Hubee's   Succession,    20  La. 
Ann.  97. 
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Force  of  Presumption.  —  The  unfavorable  presumption  or  inference  arising  from 
the  withholding  of  evidence  is  not,  of  course,  conclusive  against  the  party, 
but  is  merely  a  fact  for  the  consideration  of  the  jury;  and  such  failure  cannot 
be  relied  upon  by  the  other  party  as  affirmative  proof  of  facta  the  burden  of 
proof  as  to  which  is  upon  him.1 

b.  Failure  of  Party  to  Testify  —  in  civil  cases.  —  Where  a  party  to  an 
action  fails  to  testify  as  to  material  matters  the  truth  or  falsity  of  which  is 
within  his  knowledge,  there  arises  a  presumption  or  inference  of  fact  that  his 
testimony,  if  given,  would  be  detrimental  to  him,  and  such  circumstance  is 
to  be  considered  by  the  court  or  jury  in  the  determination  of  questions  of 
fact  upon  which  the  testimony  of  the  party  would  have  shed  light ;  *  and  this 
is  especially  true  if  a  party  stands  by  and  makes  no  denial  where  testimony 
of  an  injurious  or  damaging  nature  is  given  against  him.3  Such  failure  to 
testify  is,  of  course,  a  proper  subject  for  comment  by  the  attorneys  in  argu- 
ment;4 and  it  is  proper  for  the  court  to  instruct  the  jury  that  it  may  take 
such  circumstance  into  consideration.5    In  some  few  cases,  however,  it  has 


-  Paige  v.  Stephens,  23  Mich.  357. 
Dalrymple  v.  Craig,   149  Mo. 


Michigan. 
Missouri. 
345- 

New  York.  —  Ramsey  v.  Ryerson,  (U.  S. 
Cir.  Ci.)  24  Abb.  N.  Cas.  (N.  Y.)  114. 

Oregon.  —  Mooney  v.  Holcomb,  15  Oregon 

639. 

Pennsylvania.  —  Church  v.  Church,  25  Pa. 
St.  278. 

1.  Carter  v.  Chambers,  79  Ala.  232;  Diel  v. 
Missouri  Pac.  R.  Co.,  37  Mo.  App.  454;  Meag- 
ley  v.  Hoyt,  125  N.  Y.  771;  Arbuckle  v.  Tem- 
pleton,  65  Vt.  206;  Norfolk,  etc.,  R.  Co.  v. 
Brown,  91  Va.  668. 

Thus,  the  mere  failure  or  refusal  of  one 
party  to  produce  documentary  evidence  in  his 
possession  does  not  of  itself  prove  the  facts 
which  the  other  party  alleges  would  be  shown 
thereby,  but  merely  admits  proof  of  such  facts 
by  secondary  evidence,  and  if  such  evidence 
is  vague,  imperfect,  or  uncertain,  every  in- 
tendment and  presumption  is  to  be  taken 
against  the  party  who  might  remove  all  doubt 
by  producing  the  higher  evidence.  Hanson 
v.  Eustace,  2  How.  (U.  S.)  653;  Rector  v.  Rec- 
tor, 8  111.  120;  Cartier  v.  Troy  Lumber  Co.,  138 
111.  533,  reversing  35  111.  App.  449;  Hunt  v. 
Collins,  4  Iowa  56;  Walsh  v.  Gilmor,  3  Har.  & 
J.  (Md.)  383,  6  Am.  Dec.  502;  Life,  etc.,  Ins. 
Co.  v.  Mechanic  F.  Ins.  Co.,  7  Wend.  (N.  Y.) 
31;  Wright  v.  Gussett,  31  Tex.  486;  Gayle  v. 
Perryman,  6  Tex.  Civ.  App.  20. 

2.  Failure  of  Party  to  Testify  —  Civil  Cases  — 
United  Stales.  —  Bowden  v.  Johnson,  107  U.  S. 
262;  The  Silver  Moon,  Hask.  (U.  S.)  262,  22 
Fed.  Cas.  No.  12,856. 

Alabama.  —  Payne  v.  Crawford,  102  Ala.  387. 

Arkansas.  —  Matthews  v.  Lanier,  33  Ark.  91; 
Felton  v.  Leigh,  48  Ark.  498;  Fordyce  v.  Mc- 
Cants,  55  Ark  384. 

Iowa.  —  State  v.  Rodman,  62  Iowa  456.  See 
also  Cramer  v.  Burlington,  49  Iowa  213. 

Louisiana.  —  Union  Parish  v.  Trimble,  33 
La.  Ann.  1073.  Compare  New  Orleans  v. 
Gauthreaux,  32  La.  Ann.  1126  (where  party  is 
in  court  and  examinable  by  other  party). 

Maine.  —  Page  v  Smith,  25  Me.  256. 

Massachusetts.  —  McDonough  v.  M'Niel,  113 
Mass.  96. 

Michigan.  —  Tompkins  v.  Hitchcock.  69 
Mich.  121;  Mooney  v.  Davis,  75  Mich.  188,  13 


Am.  St.  Rep.  425;  Lake  v.  Nolan,  81  Mich. 
112;  Cole  v.  Lake  Shore,  etc.,  R.  Co.,  81  Mich. 
156,  95  Mich.  77;  Warren  v.  Holbrook,  95  Mich. 
I85,  35  Am.  St.  Rep.  554. 

Missouri.  —  Mabary  v.  McClurg,  74  Mo.  575; 
Baldwin  v.  Whitcomb,  71  Mo.  651;  Goldsby  v. 
Johnson,  82  Mo.  602;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Smith,  117  Mo.  261,  38  Am.  St.  Rep.  656; 
Henderson  71.  Henderson,  55  Mo.  534;  Cass 
County  v.  Green,  66  Mo.  498;  Leeper  v.  Bates, 
85  Mo.  224;  Strohmeyer  Zeppenfeld,  28  Mo. 
App.  268;  Werner  v.  Litzsinger,  45  Mo.  App. 
106. 

New  Jersey.  —  Welsh  v.  Brown,  50  N.  J.  Eq. 

387. 

New  York.  —  Wylde  v.  Northern  R.  Co.,  53 
N.  Y.  156;  Bleecker  v.  Johnston,  69  N.  Y.  309; 
In  re  Bernsee,  (Supm.  Ct.  Gen.  T.)  17  N.  Y. 
Supp.  669;  Crary  v.  Crary,  (Brooklyn  City  Ct. 
Gen.  T.)  18  N.  Y.  Supp.  753;  Watson  v.  Oswego 
St.  R.  Co.,  (Supm.  Ct.)  7  Misc.  (N.  Y.)  562; 
Ham  v.  Gilmore,  (Supm.  Ct.  Spec.  T.)  7  Misc. 
(N.  Y.)  596;  Nutting  v.  Kings  County  El.  R. 
Co.,  21  N.  Y.  App.  Div.  72;  Brown  v.  Barse, 
10  N.  Y.  App.  Div.  444.  Compare  Moran  v. 
Moran,  (Brooklyn  City  Ct.  Gen.  T.)  19  N.  Y. 
Supp.  673. 

Pennsylvania.  —  Brown  v.  Schock,  77  Pa.  St. 
471;  Rice  v.  Com.,  102  Pa.  St.  408. 

South  Carolina.  — Johnson  v.  Boon,  I  Spears 
L.  (S.  Car.)  268. 

South  Dakota.  —  Enos  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  4  S.  Dak.  639,  46  Am.  St.  Rep.  796. 

Tennessee.  —  Jackson  v.  Blanton,  2  Baxt. 
(Tenn.)  63;  Dun  lap  7'.  Haynes,  4  Heisk.  (Tenn.) 
476;  Weeks  v.  McNulty,  101  Tenn.  495,  70 
Am.  St.  Rep.  693. 

Texas.  —  Chandler  v.  Meckling.  22  Tex.  36; 
Mitchell  v.  Napier,  22  Tex  120. 

Failure  to  Deny  Charge  of  Fraud.  —  Connecti- 
cut Mut.  L.  Ins.  Co.  v.  Smith,  117  Mo.  261,  38 
Am.  St.  Rep.  656. 

3.  The  Silver  Moon,  Hask.  (U.  S.)  262,  22 
Fed.  Cas.  No.  12,856;  Matthews  v.  Lanier,  33 
Ark.  91;  Perkins  v.  Hitchcock,  49  Me.  468. 

4.  Perkins  v.  Hitchcock,  49  Me.  468. 

5.  Perkins  v.  Hitchcock,  49  Me  468;  Money 
v.  Davis,  75  Mich.  188,  13  Am.  St.  Rtp.  425; 
Cole  v.  Lake  Shore,  etc  .  R.  Co.  81  Mich.  156, 
95  Mich.  77;  Watson  v.  Oswego  St.  R.  Co., 
(Supm.  Ct.)  7  Misc.  (N.  Y.)  562,  Jackson  v. 
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been  held  that  no  intendment  should  be  made  against  a  party  because  he  does 
not  testify  for  himself,  as  various  motives  may  influence  a  party  to  forego 
becoming  a  witness  in  his  own  behalf  besides  the  consciousness  that  the  facts 
within  his  knowledge,  if  disclosed,  would  make  against  his  own  side  of  the 
case  and  in  favor  of  that  of  his  adversary.1 

Where  Party's  Testimony  Unnecessary.  —  No  unfavorable  presumption  can  arise 
from  the  failure  of  a  party  to  testify  where  there  is  no  fact  in  issue  as  to 
which  it  is  material  or  necessary  to  call  him  as  a  witness,2  nor  where  it  is 
shown  that  he  has  no  personal  knowledge  of  the  facts  in  issue;3  and  if  all 
doubt  as  to  the  truthfulness  of  one  party's  contention  is  removed  by  positive 
evidence  proceeding  from  the  witnesses  introduced  against  him,  no  presump- 
tion detrimental  to  him  can  be  indulged  from  his  failure  to  testify,  as  without 
subjecting  himself  to  the  imputation  of  withholding  evidence  he  may  properly 
rely  on  that  which  his  adversary  introduces,  where  it  is  uncontradicted.4  So 
no  such  presumption  should  be  indulged  where  the  opposite  party  has  failed 
to  establish  a  prima  facie  case,5  as  the  failure  of  one  party  to  testify  cannot 
be  relied  on  to  supply  independent  evidence  of-a  fact  which  is  wholly  unproved 
by  the  other.6 

Where  Failure  to  Testify  Explained.  —  Similarly,  no  detrimental  presumption 
arises  where  the  failure  of  the  party  to  testify  is  fully  explained.7  Thus,  no 
presumption  detrimental  to  the  party  should  be  indulged  where  he  is  unavoid- 
ably absent  from  the  trial  8  or  where  his  mind  is  defective ;  9  and  therefore 
evidence  may  be  given  in  behalf  of  a  party  who  fails  to  appear  and  testify,  to 
explain  such  failure,  and  thereby  rebut  any  inference  or  presumption  that 
might  otherwise  arise  therefrom. 10 

Force  of  Presumption. — The  presumption  arising  from  a  party's  failure  to 
testify  in  his  own  behalf  is  only  a  circumstance  to  be  considered  by  the  jury; 
there  is  no  rule  of  law  which  binds  the  jury  to  look  to  it  to  the  exclusion 
of  or  as  negativing  positive  testimony.11  And  it  does  not  shift  the  burden  of 
proof,  so  as  to  relieve  the  party  upon  whom  the  burden  rests  from  the  neces- 
sity of  establishing  a  prima  facie  case.12 

In  Criminal  Cases.  — At  common  law  the  defendant  in  a  criminal  prosecution 
was  incompetent  as  a  witness,  and  therefore,  of  course,  no  presumption  or 
inference  of  his  guilt  could  arise  from  his  failure  to  testify  in  his  own  behalf. 
This  common-law  disability  on  the  part  of  the  defendant  has  been  removed 
by  statute,  and  the  effect  of  his  failure  to  avail  himself  of  this  privilege  as 
raising  an  inference  of  guilt  or  as  subject  for  comment  by  the  prosecuting 
attorney  will  be  treated  elsewhere  in  considering  the  statutes  whereby  the 
disability  was  removed.13 

Blanton,  2  Baxt.  (Tenn.)64.  Compare  Bleecker  6.  Diel  v.  Missouri  Pac.  R.  Co.,  37  Mo. 
v.  Johnston,  6g  N.  Y.  309.  App.  454. 

1.  Thompson  v.  Davitte,  59  Ga.  472;  Lowe  7.  Throckmorton  v.  Chapman,  65  Conn.  441 ; 
v.  Massey,  62  111.  47.    See  also  Hardin  v.      Farrand  v.  Aldrich,  85  Mich.  593. 

Baird,  Litt.  Sel.  Cas.  (Ky.)  340.  8.  Pollak  v.  Davidson,  87  Ala.  551. 

2.  Farrand  v.  Aldrich,  85  Mich.  593.  9.  Cramer  v.  Burlington,  49  Iowa  213,  in 

3.  Hitchcock  v.  Davis,  87  Mich.  629;  Wilson  which  case,  in  an  action  for  injuries  from  a 
v.  St.  Louis,  etc.,  R.  Co.,  108  Mo.  588,  32  Am.  defective  sidewalk,  which  resulted  in  impair- 
St.  Rep.  624;  Weeks  v.  McNulty,  101  Tenn.  ing  the  plaintiff's  mind,  the  failure  to  call  him 
495,  70  Am.  St.  Rep.  693.  as  a  witness  was  held  to  raise  no  presumption 

Transaction  Consummated  through  Employees.  that  his  testimony  would  be  unfavorable  to 
—  An  unfa vo table  presumption  will  not  be  in-  him. 

dulged  against  a  defendant  failing  to  appear  10.  Woodruff  v.  Hurson,  32  Barb.  (N.  Y.)  557; 
and  testify  on  a  business  matter  in  issue  where  Brown  v.  Barse,  10  N.  Y.  App  Div.  444. 
it  appears  that  it  was  transacted  through  his  11.  Fordyce  v.  McCants,  55  Ai  k.  384  ;  Thomp- 
subordinates.  and  that  he  was  not  familiar  son  v.  Davitte,  59  Ga.  472;  Cole  v.  Lake  Shore, 
with  its  details.  Wilson  v.  St.  Louis,  etc.,  R.  etc.,  R.  Co  ,  81  Mich.  156;  Bleecker  v.  John- 
Co.,  108  Mo.  588,  32  Am.  St.  Rep.  624.  ston,  69  N.  Y.  309;  Enos  v.  St.  Paul  F.  &  M. 

Action  by  Assignee.  —  Hitchcock  v.  Davis,  87      Ins.  Co.,  4  S.  Dak.  639,  46  Am.  St.  Rep.  796. 
Mich  629  12.  Werner  v.  Litzsinger,  45  Mo.  App.  106; 

4.  McGar  v.  Adams,  65  Ala.  106.  Meigley  v.  Hoyt.  125  N.  Y.  771. 

5.  Pollak  v.  Davidson,  S7  Ala.  551.  13.  See  the  title  Witnesses. 
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c  Failure  to  Call  Witness.  —  The  rule  has  been  frequently  announced 
that  the  failure  of  a  party  to  call  a  friendly  witness,  having  personal  knowl- 
edge of  the  facts  in  issue,  raises  a  presumption  or  inference  that  the  witness's 
testimony  would  have  been  detrimental  to  him.1  This  rule  has  been  applied 
where  a  husband  or  a  wife  failed  to  call  the  spouse  to  testify  to  facts  especially 
within  their  personal  knowledge,2  and  where  a  master  or  employer  failed  to 
call  his  servants  or  employees,3  as  where  a  railway  company  failed  to  call  the 
crew  in  charge  of  a  train  on  account  of  the  negligent  management  of  which  a 
recovery  was  sought.4  So  the  rule  has  been  applied  where  the  plaintiff  in  an 
action  for  personal  injuries  failed  to  call  the  physician  who  examined  her 
shortly  after  the  accident  to  testify  as  to  the  extent  of  her  injuries.5 

The  Rule  Has  Also  Been  Applied  in  Criminal  Cases  to  the  failure  of  both  the  prosecu- 
tion 6  and  the  accused  7  to  call  particular  witnesses. 


1.  Failure  to  Call  Witness  —  Canada.  —  Lowell 
v.  Todd,  15  U.  C.  C.  P.  306;  Atty.-Gen.  v. 
Halliday,  26  U.  C.  Q.  B.  397. 

United  States.  —  Graves  v.  U.  S.,  150  U.  S. 
118;  The  Fred  M.  Laurence,  15  Fed.  Rep.  635; 
Gulf,  etc.,  R.  Co.  v.  Ellis,  (C.  C.  A.)  54  Fed. 
Rep.  481;  The  Schooner  Dolphin,  6  Ben.  (U. 
S.)  402,  7  Fed.  Cas.  No.  3,972. 

Colorado.  —  Oppenlander  v.  Left  Hand  Ditch 
Co.,  iS  Colo.  142. 

Georgia.  —  Atlanta,  etc.,  R.  Co.  v.  Holcomb, 
88  Ga.  9. 

Illinois.  —  Lebanon  Coal,  etc.,  Assoc.  v.  Zer- 
wick,  77  111.  App.  486. 

Massachusetts.  —  Whitney  v.  Bayley,  4  Allen 
(Mass.)  173;  Reynolds  v.  Sweetser,  15  Gray 
(Mass.)  78;  Cheney  v.  Gleason,  125  Mass.  166. 

Michigan.  —  Higman  v.  Stewart,  38  Mich. 
513;  Lake  v.  Nolan,  81  Mich.  112.  Compare 
Cross  v.  Lake  Shore,  etc.,  R.  Co.,  69  Mich.  363, 
13  Am.  St.  Rep.  399. 

Missouri. — Baldwin  z/.Whitcomb,  71  Mo.  651. 

New  York. —  Kenyon  v.  Kenyon,  88  Hun 
(N.  Y.)  211;  Milliman  v.  Rochester  R.  Co.,  3 
N.  Y.  App.  Div.  109;  McGuire  v.  Hartford  F. 
Ins.  Co.,  7  N.  Y.  App.  Div.  575;  McConnell  v. 
Mackin,  22  N.  Y.  App.  Div.  537;  Wennerstrom 
v.  Kelly,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  173; 
Kelley  11.  Chenango  Valley  Sav.  Bank,  (Supm. 
Ct.  Tr.  T.)  21  Misc.  (N.  Y.)  240;  Bruce  v.  Kelly, 
39  N.  Y.  Super.  Ct.  27;  Rider  v.  Miller,  86  N. 
Y.  507;  Schwier  v.  New  York  Cent.,  etc.,  R. 
Co.,  go  N.  Y.  558. 

Oregon.  —  Wimer  v.  Smith,  22  Oregon  469. 

Pennsylvania.  —  Williams  v.  Com.,  37  Leg. 
Int.  (Pa.)  85;  Ginderz/.  Bachman,  8  Pa.  Super. 
Ct.  405,  43  W.  N.  C.  (Pa.)  120;  Hall  v.  Vander- 
pool,  156  Pa.  St.  152. 

South  Carolina.  —  Murray  v.  South  Carolina 
R.  Co..  10  Rich.  L.  (S.  Car.)  227,  70  Am.  Dec. 
219. 

Tennessee.  —  Wright  v.  Durrett,  (Tenn.  Ch. 
1899)  52  S.  W.  Rep.  710. 

Vermont.  —  Seward  v.  Garlin,  33  Vt.  583. 

West  Virginia.  —  Knight  v.  Capito,  23  W. 
Va.  639;  Union  Trust  Co.  v.  McCIellan,  40  W. 
Va.  405;  Dewing  v.  Hutton,  48  W.  Va.  576. 

See  also  the  title  Evidence,  vol.  n,  pp.  503, 
504. 

WitnesB  Having  Mere  Possibility  of  Knowledge 
of  Facts  Need  Not  Be  Called.  —  People  v.  Mc- 

Whorier,  4  Barb.  (NT.  Y.)  438. 

Failure  of  Attorney  to  Go  on  Stand.  —  As  it  is 
improper  for  an  attorney  to  testify  in  favor  of 
his  client,  the  failure  of  the  client  to  have  the 
attorney  go  upon  the  stand  and  testify  does 


not  raise  an  unfavorable  presumplion  or  in- 
ference against  him.  Gardner  v.  Benedict.  75 
Hun  (N.  Y.)  204. 

Refusal  to  Waive  Privileged  Communication.  — 
A  party  may  take  advantage  of  a  communi- 
cation as  privileged,  and  object  to  testimony 
in  regard  thereto,  without  any  unfavorable 
presumption  or  inference  arising  against  him. 
Lane  v.  Spokane  Falls,  etc.,  R.  Co.,  21  Wash. 
119,  75  Am.  St.  Rep.  821;  National  German- 
American  Bank  v.  Lawrence,  77  Minn.  282 
(husband  and  wife);  Wentworth  v.  Lloyd,  10 
H.  L.  Cas.  589  (solicitor  and  client).  See  gen- 
erally the  title  Privileged  Communications. 

2.  Throckmorton  v.  Chapman,  65  Conn.  442; 
Toomey  v.  Lyman,  61  Hun  (N.  Y.)  623,  15  N. 
Y.  Supp.  883,  Carpenter  v.  Pennsylvania  R. 
Co.,  13  N.  Y.  App.  Div.  328;  Nevvman  v.  Clapp, 
(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  67;  Wen- 
nerstrom v.  Kelly,  (C.  PI.  Gen.  T.)  7  Misc.  (N. 
Y.)  173;  Wimer  v.  Smith,  22  Oregon  469.  Com- 
pare  Ellis  v.  Sanford,  106  Iowa  743;  Dickerson 
v.  Dickerson.  50  Mich.  37,  Cross  v.  Lake  Shore, 
etc.,  R.  Co.,  69  Mich.  363,  13  Am.  St.  Rep.  399; 
Carter  v.  Beals,  44  N.  H.  408. 

3.  The  Fred  M.  Laurence,  15  Fed.  Rep.  635; 
The  Joseph  B.  Thomas,  81  Fed.  Rep.  578; 
Postal  Tel.  Cable  Co.  v.  Douglass,  96  Ga.  816; 
Day  v.  New  Orleans  Pac.  R.  Co.,  35  La.  Ann. 
694;  Schwier  v.  New  York  Cent.,  etc.,  R.  Co., 
90  N.  Y.  558;  Whitney  v.  Ticonderoga,  127  N. 
Y.  40.  Compare  Stickney  v.  Ward,  (Supm.  Ct. 
App.  T.)  21  Misc.  (N.  Y.)  449. 

4.  Gulf,  etc..  R.  Co.  v.  Ellis,  (C.  C.  A.)  54 
Fed.  Rep.  481:  Gainesville,  etc.,  R.  Co.  v. 
Wall,  75  Ga.  282;  East  Tennessee,  etc.,  R.  Co. 
v.  Culler,  75  Ga.  704;  Atlanta,  etc.,  R.  Co.  v. 
Hokombe,  88  Ga.  9;  East  Tennessee,  etc.,  R. 
Co.  v.  Douglass,  94  Ga.  547;  Western,  etc..  R. 
Co.  v.  Morrison,  102  Ga.  319;  Day  v.  New 
Orleans  Pac.  R.  Co.,  35  La.  Ann.  694;  Fonda 
v.  St.  Paul  City  R.  Co.,  71  Minn.  438,  70  Am. 
St.  Rep.  341;  Hicks  v.  Nassau  Electric  R.  Co., 
47  N.  Y.  App.  Div.  479.  See  also  Davis  v. 
Central  R.  Co.,  75  Ga.  645. 

But  the  railway  company  is  under  no  duty 
to  call  one  of  the  crew  of  the  train  who  is 
shown  to  have  had  no  knowledge  of  the  cir- 
cumstances of  the  accident.  Savannah,  etc., 
R.  Co.  v.  Gray,  77  Ga.  440. 

6.  Cooley  v.  Foltz,  85  Mich.  47;  Vergin  v. 
Saginaw,  125  Mich.  499,  7  Detroit  Leg.  N.  602. 

6.  Criminal  Cases.  —  People  v.  Clark,  106  Cal. 
32;  Stale  v.  Hogan,  67  Conn.  581:  State  v. 
Row,  81  Iowa  138;  Rice  v.  Com.,  102  Pa.  St. 408. 

7.  U.  S.  v.  Schindler,  10  Fed.  Rep.  547;  Hunt 
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Failure  to  interrogate  Witness.  —  Where  a  friendly  witness  is  produced  in  court 
but  not  examined,  or  is  examined  as  a  witness  upon  some  matters,  an  un- 
favorable inference  or  presumption  still  arises  from  the  failure  of  the  party  to 
interrogate  him  as  to  other  material  matters  which  are  within  his  personal 
knowledge.1 

Antagonistic  witness.  —  The  failure  of  a  party  to  call  a  witness  who  is  antag. 
onistic  to  him  does  not  raise  against  him  an  unfavorable  presumption  or 
inference.2 

Corroborative  Witnesses.  —  It  is  not  the  duty  of  a  party  to  a  civil  action  to  call 
as  a  witness  every  person  who  may  give  material  evidence  in  his  favor,  and 
the  mere  omission  on  his  part  to  call  a  witness  who  has  no  other  or  better 
knowledge  of  the  matter  in  dispute  than  those  who  are  produced  and  give 
evidence  is  not  so  suspicious  as  to  authorize  a  presumption  or  inference  that 
the  testimony  of  the  witness,  if  he  had  been  called,  would  have  been  adverse 
to  the  party.3  This  has  also  been  held  to  be  true  with  regard  to  the  failure 
of  the  prosecution  in  a  criminal  case  to  call  corroborative  witnesses.4  So 
where  the  party  upon  whom  the  alleged  duty  of  calling  a  witness  is  claimed 
to  have  rested  has  fully  met  the  case  of  the  opposite  party,  no  unfavorable 
presumption  will  arise  from  his  failure  to  call  the  witness;5  and  the  same  is 
true  where  he  has  clearly  established  by  other  evidence, e  as  by  the  admissions 
or  testimony  of  the  other  party,7  the  facts  to  which  the  witness  would  testify. 

Witnesses  Equally  Within  Reach  of  Either  Party.  —  Where  a  witness  is  equally  within 
the  reach  of  either  party,  no  unfavorable  presumption  or  inference  can  arise 
from  the  failure  of  either  party  to  call  him.8 

Inability  to  Secure  witness.  —  No  unfavorable  presumption  or  inference  can 
arise  from  the  failure  of  a  party  to  produce  a  witness  whom  it  would  ordinarily 
be  his  duty  to  call,  if  it  is  shown  that  he  is  unable  to  call  the  witness,  as  where 
the  witness  has  left  the  state  or  his  whereabouts  cannot  be  ascertained,9  or 


v.  Stale,  81  Ga.  140;  Gordon  v.  People,  33  N. 
Y.  501;  People  v.  Hovey,  92  N.  Y.  554. 

No  unfavorable  presumption  or  inference 
arises  against  an  accused  on  account  of  his 
failure  to  call  an  alleged  accomplice  as  a  wit- 
ness. State  v.  Cousins,  58  Iowa  250;  People  v. 
Sweeney,  41  Hun  (N.  Y.)  332. 

1.  Failure  to  Examine  Witnesses.  —  Western, 
etc.,  R.  Co.  v.  Morrison,  102  Ga.  319;  Milliman 
v.  Rochester  R.  Co.,  3  N.  Y.  App.  Div.  109; 
Seward  v.  Garlin,  33  Vt.  583.  Compare  Bates 
v.  Morris,  101  Ala.  282;  Crawford  v.  State,  112 
Ala.  1;  Davis  v.  Central  R.  Co.,  75  Ga.  645. 

2.  Antagonistic  Witness.  —  Slate  v.  Cousins, 
58  Iowa  250;  Coykendall  v.  Eaton,  (Supm.  Ct. 
Gen.  T.)  42  How.  Pr.  (N.  Y.)  378;  Rider  v. 
Miller,  86  N.  Y.  507. 

In  an  action  for  a  divorce  on  the  ground  of 
adultery,  the  failure  of  the  husband  to  call  as 
a  witness  the  alleged  paramour  of  his  wife 
raises  no  presumption  against  him.  Kenyon 
v.  Kenyon,  88  Hun  (N.  Y.)  211.  See  also 
Adams  v.  Main,  3  Ind.  App.  232,  50  Am.  St. 
Rep.  266. 

8.  Corroborative  Witnesses.  —  Patton  v. 
Rambo,  20  Ala.  485;  Pollak  v.  Harmon,  94 
Ala.  420;  Carter  v.  Chambers,  79  Ala.  223: 
Haynes  v.  McRae,  101  Ala.  318;  Dickerson  v. 
Dickerson,  50  Mich.  37;  Fonda  v.  St.  Paul 
City  R.  Co.,  71  Minn.  438,  70  Am.  St  Rep.  341; 
Bleecker  v.  Johnston,  69  N.  Y.  309;  Schwier 
v.  New  York  Cent.,  etc.,  R.  Co.,  90  N.  Y.  564.; 
Fitzpatrick  v.  Woodruff,  47  N.  Y.  Super,  Ct. 
436;  Stickney  v.  Ward,  (Supm.  Ct.  App.  T.)  21 
Misc.  (N.  Y.)  449,  reversing  (N.  Y.  City  Ct. 
Gen.  T.)  20  Misc.  (N.  Y.)  667;  Norfolk,  etc., 


R.  Co.  v.  Brown,  91  Va.  668.  See  also  Davis 
v.  Central  R.  Co.,  75  Ga.  645. 

4.  Jackson  v.  State,  77  Ala.  18. 

5.  Flynn  v.  New  York  El.  R.  Co.,  50  N.  Y. 
Super.  Ct.  375. 

6.  Mooney  v.  Holcomb.  15  Oregon  639. 

7.  East  Tennessee,  etc.,  R.  Co.  v.  Kane,  92 
Ga.  187;  Com.  v.  McMahon,  145  Pa.  St.  413. 

8.  Witnesses  Equally  Witbin  Reach  of  Either 
Party  —  Alabama.  —  Crawtord  v.  Stale,  112  Ala. 
1;  Haynes  v.  McRae,  101  Ala.  318;  Smith  v. 
Collins,  94  Ala.  394;  Nelms  v.  Sieiner,  113 
Ala.  562. 

Massachusetts.  —  Harriman  v.  Reading,  etc., 
St.  R.  Co.,  173  Mass.  28. 

Minnesota.  —  Fonda  v.  St.  Paul  City  R.  Co., 
71  Minn.  438,  70  Am.  St.  Rep.  341. 

Missouri.  —  Diel  v.  Missouri  Pac.  R.  Co.,  37 
Mo.  App.  454;  Farmers'  Bank  v.  Worthington, 
145  Mo.  91. 

New  York.  —  Cornwell  v.  Riker,  2  Dem. 
(N.  Y.)  354;  Horowitz  v.  Hamburg-American 
Packet  Co.,  (Supm.  Ct.  App.  T.)  18  Misc.  (N. 
Y.)  24;  People  v.  Sweeney,  41  Hun  (N.  Y.)  332; 
Fitzpatrick  v.  Woodruff,  47  N.  Y.  Super.  Ct. 
4-16;  Bovden  v.  Baldwin,  (C.  PI.  Gen.  T.)  15 
Misc.  (N.  Y.)  103. 

Vermont.  —  Arbuckle  v.  Templeton,  65  Vt. 
205:  Wood  v.  Agostines,  "2  Vt.  51;  Daggett 
v.  Champlain  Mfg.  Co.,  72  Vt.  332. 

And  see  the  title  Evidence,  vol.  11,  p.  504, 
note  1. 

9.  Inability  to  Secure  Witness.  —  Savannah, 
etc.,  R.  Co.  v.  Gray,  77  Ga.  440;  Peetz  v.  St. 
Charles  St.  R.  Co.,  42  La.  Ann.  541;  Sauer  r. 
Union  Oil  Co.,  43  La.  Ann.  699;  McGuire  v. 
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where  he  has  been  in  fact  subpcenaed  and  an  attachment  has  unsuccessfully 
issued  to  compel  his  appearance,1  or  where  he  is  in  prison  2  or  has  become 
insane;3  and  it  is  competent  for  a  party  to  account  for  the  absence  of  a  wit- 
ness when  the  failure  to  produce  him,  if  the  party  were  able  to  do  so,  would 
warrant  an  unfavorable  inference.4 

Force  and  Effect  of  Presumption.  —  The  failure  of  a  party  to  call  a  material  witness 
whom  it  is  his  duty  to  call,  though  it  raises  an  unfavorable  inference  or  pre- 
sumption against  him,  is  not  conclusive  against  him,5  and  is  not  affirmative 
proof  of  a  fact  in  issue  otherwise  unproven.6 

3.  Destruction  of  Documentary  Evidence.  —  Where  a  party  to  pending  or 
anticipated  litigation  destroys  documentary  evidence  in  his  possession  and 
material  to  the  elucidation  of  the  facts  in  issue,  the  maxim  omnia  prcesnmujitur 
contra  spolialorcm  is  applied,  and  everything  most  unfavorable  to  him  which 
is  consistent  with  the  facts  proved  is  presumed.7 

To  Constitute  a  Spoliation  of  documentary  evidence  so  as  to  render  the  presump- 
tion applicable,  it  seems,  the  spoliation  must  have  been  made  malo  animo.H 
The  presumption  does  not  arise  where  the  documents  were  lost  or  destroyed 
without  the  fault  of  the  party  in  possession  of  them.9 


Broadway,  eic,  R.  Co.,  (Supm.  Ct.  Gen.  T.) 
16  N.  Y.  Supp.  922;  Hornellsville  First  Nat. 
Bank  11.  Hyland,  53  Hun  (N.  Y.)  108. 

1.  Manhattan  L.  Ins.  Co.  v.  Alexander,  158 
N.  Y.  732,  affirming  89  Hun  (N.  Y.)  449; 
Weatherford,  etc.,  R.  Co.  v.  Duncan,  88  Tex. 
611. 

2.  Pease  v.  Smith,  61  N.  Y.  477. 

3.  Stafford  v.  Morning  Journal  Assoc.,  68 
Hun  (N.  Y.)  467;  Hoard  v.  State,  15  Lea 
(Tenn.)  318.  ' 

4.  Accounting  for  Absence. —  People  v.  Clark, 
106  Cal.  32;  Slate  v.  Hogan,  67  Conn.  581; 
Com.  v.  Costello,  119  Mass.  214;  Hall  v.  Aus- 
tin, 73  Minn.  134;  State  v.  Brannum,  95  Mo. 
19;  McGuire  v.  Broadway,  etc.,  R.  Co.,  62 
Hun  (N.  Y.)  623;  Stafford  v.  Morning  Journal 
Assoc.,  68  Hun  (N.  Y.)  467;  Hoard  v.  State,  15 
Lea  (Tenn.)  318;  Weatherford,  etc.,  R.  Co.  v. 
Duncan,  88  Tex.  611. 

5.  Presumption  Not  Conclusive.  —  Baptisle  v. 
Fourchy,  49  La.  Ann.  1627;  Woodhull  v. 
Whittle,  63  Mich.  575:  Storm  v.  Phenix  Ins. 
Co.,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  281. 

6.  Ellis  v.  Sanford,  106  Iowa  743;  Norfolk, 
etc.,  R.  Co.  v.  Brown,  91  Va.  668. 

7.  Destruction  of  Documentary  Evidence  —  Eng- 
land.—  Tucker  v.  Phipps,  3  Atk.  360;  War- 
dour  v.  Berisford,  I  Vern.  452;  Cowper  v. 
Cowper,  2  P.  Wms.  750;  Bowles  v.  Stewart,  I 
Sch.  &  Lef.  222;  Hunt  v.  Matthews,  1  Vern. 
408;  Hampden  v.  Hampden,  1  Bro.  P.  C.  250; 
Rex  v.  Arundel,  Hob.  109;  Gray  v.  Haig,  20 
Beav.  219. 

United  Stales.  —  Askew  v.  Odenheimer, 
Baldw.  (U.  S.)  380,  2  Fed.  Cas.  No.  587;  The 
Sam  Sloan,  65  Fed.  Rep.  125. 

California.  —  Fox  v.  Hale,  etc.,  Silver  Min. 
Co.,  108  Cal.  369. 

Illinois.  —  Downing  v.  Plate,  90  111.  268; 
Tanton  v.  Keller,  167  111.  129,  affirming  61  111. 
App.  625. 

Iowa.—  Turner  v.  Hawkeye  Tel.  Co.,  41 
Iowa  458,  20  Am.  Rep.  605;  Warren  v.  Crew, 
22  Iowa  315. 

Louisiana.  —  Lucas  v.  Brooks,  23  La.  Ann. 
117. 

Maryland.  —  Love  v.  Dilley,  64  Md.  238. 


Massachusetts.  —  Stone  v.  Sanborn,  104  Mass. 
319,  6  Am.  Rep.  238. 

Michigati.  —  Francis  v.  Barry,  69  Mich.  311. 

Missouri.  —  Pomeroy  v.  Benton,  77  Mo.  64; 
Hays  v.  Bayliss,  82  Mo.  209;  Hammond  v. 
Johnston,  g3  Mo.  198;  Oglebay  v.  Corby,  96  Mo. 
285;  Drosten  v.  Mueller,  103  Mo.  624. 

New  Hampsliire.  —  State  v.  Knapp,  45  N. 
H.  148. 

New  York.  —  Burnham  v.  Brennan,  42  N. 
Y.  Super.  Ct.  49;  Armour  v.  Gaffey,  30  N.  Y. 
App.  Div.  121;  Ames  v.  Manhattan  L.  Ins. 
Co.,  31  N.  Y.  App.  Div.  180. 

North  Carolina.  —  Henderson  v.  Hoke,  I 
Dev.  &  B.  Eq.  (21  N.  Car.)  119;  Kent  v.  Bot- 
toms, 3  Jones  Eq.  (56  N.  Car.)  69. 

Pennsylvania.  —  Diehl  v.  Emig,  65  Pa.  St. 
320. 

South  Carolina.  —  Halyburton  v.  Kershaw,  3 
Desaus.  (S.  Car.)  105;  Blake  v.  Lowe,  3 
Desaus.  (S.  Car.)  263. 

Texas.  —  Curtis,  etc.,  Mfg.  Co.  v.  Douglass, 
79  Tex.  167. 

And  see  the  titles  Evidence,  vol.  ir,  p.  504; 
Lost  Papers  and  Records,  vol.  19,  p.  570. 

Thus,  in  Time  of  War,  the  Spoliation  of  the  Ship's 
Papers  of  a  Neutral  Vessel,  in  anticipation  of  a 
search,  raises  a  strong  presumption  of  an  in- 
tention to  destroy  incriminating  evidence,  and 
if  not  alone  ground  for  condemnation  of  the 
vessel,  will,  if  aided  by  other  suspicious  cir- 
cumstances, authorize  a  con jemnaiion.  See 
the  title  International  Law,  vol.  16,  p.  1187. 
And  see  The  Olinde  Rodrigues,  174  U.  S.  510. 

8.  Lamore  v.  Frisbie,  42  Mich.  186;  Droslen 
v.  Mueller,  103  Mo.  624;  Fowler  v.  Martin,  I 
Thomp.  &  C.  (N.  Y.)  377;  Miltenberger  v. 
Croyle,  27  Pa.  St.  170;  Blake  v.  Blake,  56  Wis. 
392;  Welty  v.  Lake  Superior  Terminal,  etc., 
R.  Co.,  100  Wis.  128. 

9.  Atterbury  v.  Wallis,  2  Jur.  N.  S.  343;  St. 
Louis  v.  Reg.,  25  Can.  Sup.  Ct.  649;  Clark  v. 
Hornbeck,  17  N.  J.  Eq.  446:  Lee  v.  Lee,  q  Pa. 
St.  169.  See  also  Orient  Ins.  Co.  v.  Moffatt, 
15  Tex.  Civ.  App.  385. 

Proof  as  to  Loss.  —  Little  v.  Marsh,  2  Ired. 
Eq.  (37  N.  Car.)  18;  Lee  v.  Lee,  9  Pa.  St.  169. 
See  also  Clark  v.  Hornbeck,  17  N.  J.  Eq.  446. 
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Force  of  Presumption.  —  The  unfavorable  presumption  arising  from  the  destruc- 
tion of  documentary  evidence  will  not  dispense  with  the  necessity  for  the 
introduction  by  the  other  party  of  some  secondary  evidence  as  to  its  contents 
to  prove  facts  which  such  party  claims  would  have  been  shown  thereby.1 

4.  Fabrication  of  Evidence.  —  The  fabrication  of  evidence  by  a  party  in 
support  of  his  claim  raises  an  inference  or  presumption  that  such  claim  is 
unjust;2  and  the  same  is  true  where  a  party  attempts  by  bribery  to  influence 
a  witness.3  The  rule  applies  to  the  fabrication  of  evidence  by  the  accused  in 
criminal  cases,  and  such  fact  may  be  considered  by  the  jury  in  determining 
the  guilt  of  the  accused,4  though  it  has  been  held  to  be  error  to  instruct 
that  such  fabrication  raised  a  strong  presumption  of  the  guilt  of  the  accused ; 5 
and  the  principle  should  be  carefully  applied  in  criminal  cases,  as  an  innocent 
man  when  placed  by  circumstances  in  a  position  of  suspicion  and  danger  may 
readily  resort  to  deception  in  the  hope  of  avoiding  the  force  of  such  proofs.6 

5.  Preventing  Attendance  of  Witness.  —  It  has  been  held  that  where  a  party 
causes  a  witness  to  absent  himself  from  the  trial,  a  presumption  arises  that  the 
testimony  of  such  witness,  if  given,  would  have  been  adverse  to  him ;  7  and 
evidence  of  attempts  by  a  party  to  prevent  the  attendance  of  a  witness  has 
been  held  to  be  admissible  as  raising  an  inference  of  the  unjustness  of  such 
party's  claim,  or  to  confirm  the  testimony  of  such  witness.** 

IX.  Concealment,  Escape,  or  Flight  of  Accused  Persons.  —  The  attempted 
or  effected  concealment,  flight,  or  escape  of  an  accused  person,  after  the  com- 
mission of  a  crime,  has  been  universally  admitted  in  evidence  as  raising  an 
inference  of  his  guilt;9  but,  of  course,  evidence  on  the  part  of  the  accused  to 


1.  Saltern  v.  Melhuish,  Ambl.  247;  Cowper 
v.  Cowper,  2  P.  Wms.  738;  Askew  v.  Oden- 
heimer,  Baldw.  (U.  S.)  380.  Compare  Pomeroy 
v.  Benton,  77  Mo.  64. 

2.  Fabrication  of  Evidence.  —  See  the  title 
Evidence,  vol.  11,  p.  504,  and  ihe  following 
cases  in  addition  to  those  there  cited:  Chicago 
Citv  R.  Co.  v.  McMahon,  103  111.  485.  42  Am. 
Rep.  29:  Brown  v.  Byam,  65  Iowa  374;  Bush 
v.  Guion,  6  La.  Ann.  7g8;  Murray  v.  Lepper,  99 
Mich.  135;  Fulkerson  v.  Murdock,  53  Mo.  App. 
151 ;  Taylor  v.  Cro wninshield,  5  N.  Y.  Leg. 
Obs.  209;  Mcllugh  v.  McHugh,  186  Pa.  St.  197, 
65  Am.  St.  Rep.  849. 

3.  Chicago  City  R.  Co.  v.  McMahon,  103  111. 
485,  42  Am.  Rep.  29;  Lyons  v.  Lawrence,  12 
111.  App.  531;  Brown  v.  Byam,  65  Iowa  374; 
Fulkerson  v.  Murdock,  53  Mo.  App.  151;  Mc- 
Hugh v.  McHugh,  186  Pa.  St.  197,  65  Am.  St. 
Rep.  849,  42  W.  N.  C.  (Pa.)  307;  Boyd  v.  State, 
16  Lea  (Tenn.)  149. 

4.  Criminal  Cases.  —  U.  S.  v.  Randall,  Deady 
(U.  S.)  524;  White  v.  State,  31  Ind.  262;  Sater 
-1  State,  56  Ind.  378;  State  v.  Dickson,  78  Mc. 
438;  State  v.  Knapp,  45  N.  H.  148;  Gardiner 
v.  People,  (Supm.  Ct.  Gen.  T.)  6  Park.  Crim. 
(N.  Y.)  155;  McMeen  v.  Com.,  114  Pa.  St.  300. 

5.  Sater  v.  State,  56  Ind.  378. 

6.  Com.  v.  Webster,  5  Cush.  (Mass.)  317,  52 
Am.  Dec.  711. 

7.  Preventing  Attendance  of  Witness.  —  Houser 
v.  Austin,  2  Idaho  188.  See  also  Frank  Wa- 
terhouse  Corp.  v.  Rock  Island  Alaska  Min. 
Co.,  38  C.  C.  A  281,  97  Fed.  Rep.  466. 

8.  Cruikshank  v.  Gordon,  118  N.  Y.  178; 
Carpenter  v.  Willey,  65  Vt.  168. 

9.  Concealment,  Escape,  and  Flight  of  Accused 
Persons  —  United St.ites.  —  Hickory  v.  U.  S.,  160 
U.  S  408;  Alberty  v.  U.  S.,  162  U.  S.  499. 

Alabama. — Campbell  v.  State,  23  Ala.  44; 
Murrell  v.  State.  46  Ala.  89,  7  Am.  Rep.  592; 


Bowles  v.  State,  58  Ala.  335;  Carden  v.  State, 
84  Ala.  417;  Elmore  v.  Slate,  98  Ala.  12; 
Thomas  v.  State,  100  Ala.  53. 

Arkansas.  —  Burris  v.  Slate,  38  Ark.  221. 

California.  —  People  v.  Stanley,  47  Ca).  IT3, 
17  Am.  Rep.  401;  People  v.  Forsythe,  65  Cal. 
101;  People  v.  Sheldon,  68  Cal  434;  People  v. 
Strong,  46  Cal.  302;  People  v.  Collins,  48  Cal. 
277;  People  v.  Giancoli,  74  Cal.  642;  People  v. 
Fine.  77  Cal.  147. 

Georgia.  —  Whaley  v.  Stale,  n  Ga.  123; 
Sewell  v.  State,  76  Ga.  836;  Revel  v.  State,  26 
Ga.  275;  McRae  v.  State,  71  Ga.  96;  Smith  v. 
State,  63  Ga.  168. 

Illinois.  —  Swan  v.  People,  98  111.  610;  Jami- 
son v.  People,  145  111.  357. 

Indiana.  —  Hittner  v.  Slate,  19  Ind.  48;  An- 
derson v.  Stale,  104  Ind.  467. 

Iowa.  — State  v.  Arthur,  23  Iowa  430;  State 
v.  Rodman,  62  Iowa  456;  Stale  v.  Fitzgerald, 
63  Iowa  268;  State  v.  Stevens,  67  Iowa  557. 

Kentucky.  —  Plummer  v.  Com.,  1  Bush  (Ky.) 
76;  Clark  v.  Com.,  (Ky.  1895)  32  S.  W.  Rep. 
131;  Ryan  v.  Com.,  5  Ky.  L.  Rep.  177.  Com- 
pare  Webb  v.  Com.,  4  Ky.  L.  Rep.  436. 

Louisiana.  —  State  v.  Williams,  30  La.  Ann. 
842;  State  v.  Beatty,  30  La.  Ann.  1266;  State 
v.  Dufour,  31  La.  Ann.  804;  State  v.  Hobgood, 
46  La.  Ann.  855. 

Maine.  —  State  v.  Frederic.  69  Me.  400. 

Massachusetts.  —  Com.  v.  Brigham,  147 
Mass.  414. 

Michigan.  —  Peoples.  Pitcher,  15  Mich.  397; 
Cummins  v.  People,  42  Mich.  142;  People  v. 
Cleveland,  107  Mich.  367. 

Missouri.  —  Fanning  v.  State,  14  Mo.  386; 
State  v.  Phillips,  24  Mo  475:  State  ».  Williams. 
54  Mo.  170;  State  v.  King,  78  Mo.  555;  State 
v.  Griffin,  87  Mo.  608;  State  v.  Jackson,  95  Mo. 
623;  Stale  v.  Walker,  98  Mo.  95;  State  v.  Mal- 
lon,  75  Mo.  355;  State  v.  Gee,  85  Mo.  647; 
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explain  such  conduct  and  to  show  that  it  was  not  prompted  by  a  conscious- 
ness of  guilt  is  equally  admissible,  and  if  his  conduct  is  properly  explained  no 
inference  of  guilt  arises  therefrom.1  While  the  courts  in  one  state  have  said 
that  such  conduct  is  presumptive  of  guilt,  until  otherwise  explained,2  the 
better  doctrine  is  undoubtedly  that  such  conduct  does  not  come  up  to  the 
standard  of  presumptive  evidence  of  guilt,  but  is  merely  evidence  for  the  con- 
i  sideration  of  the  jury.  Thus,  instructions  that  the  guilt  of  the  accused  might 
i  be  inferred  or  presumed  therefrom  have  been  held  to  be  erroneous;3  and  it  is 
held  that  evidence  of  flight,  etc.,  on  the  part  of  the  accused,  standing  alone, 
is  not  sufficient  to  warrant  a  conviction.4 

An  instruction  that  the  jury  may  consider  such  conduct  as  evidence  of  the 
guilt  of  the  accused  is  unobjectionable;5  but  on  the  other  hand  it  has  been 
held  to  be  proper  to  refuse  an  instruction  that  flight,  etc.,  was  not  evidence 
of  guilt.6 


State  v.  Brooks,  92  Mo.  542;  State  v.  Howell, 
117  Mo.  307. 

Nebraska.  —  Mathews  v.  Slate,  19  Neb  330. 

New  York.  —  People  v.  Myers,  2  Hun  (N.  Y.) 
6;  People  v.  McKeon,  64  Hun  (N.  Y.)  504; 
People  v.  Rathbun,  21  Wend.  (N.  Y.)  509; 
People  v.  Pelm;cky,  (Supm.  Ct.  Gen.  T.)  2  N. 
Y.  Crim.  450. 

North  Carolina.  —  State  v.  Nat,  6  Jones  L. 
(51  N.  Car.)  114. 

Oregon.  —  State  v.  Lee,  17  Oregon  488. 

Pennsylvania.  —  Com.  v.  McMahon,  145  Pa. 
St  413;  Com.  v.  Bezek,  168  Pa.  St.  603. 

Texas.  — Aiken  v.  State,  10  Tex.  App.  610; 
Waite  v.  State,  13  Tex.  App.  169;  Walters  v. 
State,  17  Tex.  App.  226,  50  Am.  Rep.  128; 
Sheffield  v.  St?te,  43  Tex.  378;  Blake  v.  State, 
3  Tex.  App.  5S1. 

Virginia.  —  Dean  v.  Com.,  4  Gratt.  (Va.) 
541;  Williams  v.  Com.,  85  Va.  607. 

West  Virginia.  —  State  v.  Koontz,  31  W. 
Va.  127. 

See  also  the  title  Evidence,  vol.  11,  p.  504. 

Attempt  to  Bribe  Officer  to  Permit  Escape.  —  U. 
S.  v.  Barlow,  1  Cranch  (C.  C.)  94;  Whaley  v. 
State,  11  Ga.  123;  McRae  v.  State,  71  Ga.  96; 
Dean  v.  Com  .  4  Gratt.  (Va.)  541. 

Possession  of  Tool  Suitable  for  Effecting  Escape. 
—  Clark  v.  Com.,  (Ky.  1895)  32  S.  W.  Rep.  131; 
State  v.  Duncan,  116  Mo.  288.  See  also  Slate 
v.  Koontz,  31  W.  Va.  127. 

Advising  Accomplice  to  Escape.  —  People  v. 
Rathbun,  21  Wend.  (N.  Y.)  509. 

Attempt  to  Escape  from  Arrest  on  a  Different 
Charge  is  inadmissible  in  evidence.  State  v. 
Hart,  66  Mo.  208.  Where,  however,  the  charge 
upon  which  ihe  accused  was  imprisoned  at 
the  time  of  his  attempt  to  escape  was  based  on 
the  same  fact  as  the  crime  for  which  he  is  be- 
ing tried,  evidence  of  such  attempt  is  admis- 
sible in  evidence.  Dean  v.  Com.,  4  Gratt. 
(Va.)  541. 

The  Fact  that  the  Escape  of  the  Accused,  or  His 
Attempt"  Thereat,  Involved  the  Commission  of 
Another  Crime  does  not  prevent  such  fact  from 
being  admissible  in  evidence.  People  v. 
Petmecky,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Crim. 
450.    See  also  Revel  v.  State,  26  Ga.  275. 

Voluntary  Surrender  After  Escape.  —  Evidence 
that  the  accused,  after  an  escape,  voluntarily 
surrendered  himself  is  inadmissible  in  evi- 
dence to  rebut  the  unfavorable  inference  aris- 
ing from  his  escape.  People  v.  Cleveland,  107 
Mich.  367. 

1.  Explaining  Flight,  etc.  —  People  v.  Choy 


Ah  Sing,  84  Cal.  276;  Fox  v.  People,  95  111. 
71;  Plummer  v.  Com.,  1  Bush  (Ky.)  76;  State 
v.  Mallon,  75  Mo.  355  State  v.  King,  78  Mo. 
555;  State  v.  Barham,  82  Mo.  67;  State  v. 
Brooks,  92  Mo.  542;  State  v.  Jackson,  95  Mo. 
623;  State  v.  Potter,  108  Mo.  424;  State  v.  Ma 
Foo,  110  Mo.  7,  33  Am.  St.  Rep.  414.  Compare 
Madison  v.  Com.,  (Ky.  1891)  17  S.  W.  Rep. 
164;  State  v.  Melton,  37  La.  Ann.  77. 

In  explaining  the  reasons  for  flight,  the  ac- 
cused need  not  show  an  innocent  purpose  be- 
yond douDt,  and  therefore  an  instruction  that 
the  flight  of  the  accused  must  be  "  satisfac- 
torily "  explained  was  held  to  be  error.  Fox 
v.  People,  95  111.  71. 

On  a  prosecution  for  homicide,  to  rebut  the 
inference  of  guilt  arising  from  flight,  the  de- 
fendant has  the  right  to  show  that  his  life  was 
threatened  by  the  relatives  of  the  deceased. 
State  v.  Barham,  82  Mo.  67. 

Fear  of  Mob  Violence  Held  to  Be  Admissible  to 
Explain  Flight,  etc.  —  State  v.  Ma  Foo,  110  Mo. 
7,  33  Am.  St.  Rep.  414;  Plummer  v.  Com.,  I 
Bush  (Ky.)  76.  Compare  State  v.  Phillips,  24 
Mo.  475- 

2.  Force  of  Presumption.  —  State  v.  Williams, 
54  Mo.  170;  State  v.  Mallon,  75  Mo.  355;  State 
v.  Brooks,  92  Mo.  542;  State  v.  Jackson,  95 
Mo.  623;  State  v.  Walker,  98  Mo.  95;  State  v. 
Potter,  108  Mo.  424;  State  v.  Ma  Foo,  110  Mo. 
7,  33  Am.  St.  Rep.  414. 

3.  Alberty  v.  U.  S.,  162  U.  S.  499;  People  v. 
Wong  Ah  Ngow,  54  Cal.  151,  35  Am.  Rep.  69; 
State  v.  Arthur,  23  Iowa  430;  Sheffield  v.  State, 
43  Tex.  378.  Compare  State  v.  Brooks,  92  Mo. 
542. 

4.  Alberty  v.  U.  S.,  162  U.  S.  499;  Webb  v. 
Com.,  4  Ky.  L.  Rep.  436;  State  v.  Rector,  126 
Mo.  328;  Mathews  v.  State,  19  Neb.  330;  Ryan 
v.  People,  79  N.  Y.  593. 

Breaking  Jail,  pending  trial,  is  not  of  itself 
sufficient  to  warrant  conviction.  Elmore  v. 
State,  98  Ala.  12. 

6.  Instructions.  —  Alberty  v.  U.  S.,  162  U.  S. 
499;  People  v.  Giancoli,  74  Cal.  642;  Sewell 
v.  State,  76  Ga.  836;  State  v.  Fitzgerald,  63 
Iowa  268;  State  v.  Griffin,  87  Mo.  608;  Com. 
v.  Bezek,  168  Pa.  St.  603.  Compare  People  v. 
Choy  Ah  Sing,  84  Cal.  276. 

6.  People  v.  Giancoli,  74  Cal.  642. 

In  Smith  v.  State,  63  Ga.  168.  an  instruction 
that  flight  was  very  slight  evidence  of  guilt, 
and  if  properly  explained  ought  not  to  weigh 
anything,  was  held  to"  have  been  properly 
refused. 


22  C.  of  L. — 80 
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Extradition.  —  The  fact  that  the  accused  did  not  aid  in  his  extradition  does 
not  raise  any  inference  or  presumption  of  his  guilt,  and  has  been  held  to  be 
inadmissible  in  evidence.1 

Failure  of  Accused  to  Escape  or  Flee.  —  While  evidence,  as  heretofore  shown,  of 
attempts  on  the  part  of  an  accused  person  to  flee,  conceal  himself  or  escape 
is  permissible  in  evidence  against  him  to  prove  his  guilt,  it  cannot  be  shown 
in  his  favor  that  he  failed  to  avail  himself  of  opportunities  to  flee  or  to  escape.* 

X.  Presumptions  as  to  Official  Acts  —  1.  In  General.  —  The  maxim  omnia 
prcesumiintur  rite  esse  acta,  donee  probctur  in  contrarinm  —  all  things  are  pre- 
sumed to  be  rightly  done  until  the  contrary  is  proven  —  has  frequently  been 
applied  for  the  purpose  of  sustaining  the  validity  of  official  action.3 

2.  Official  Character  or  Status  —  a.  In  General.  —  It  is  a  well- settled  gen 
eral  rule  that  where  a  person  assumes  to  act  in  the  capacity  of  a  public  officer, 
his  appointment  and  qualification  for  the  office  will  be  presumed.4  This  pre- 
sumption has  been  applied  where  the  public  officer  was  a  party  to  legal  pro- 
ceedings and  justified  his  actions  involved  therein  under  his  official  authority.5 
and  also  in  criminal  cases  to  prove  the  appointment  of  an  officer  as  a  fact 


1.  Extradition.  —  State  v.  Jackson,  95  Mo. 
623. 

2.  Failure  of  Accused  to  Escape  or  Flee.  —  See 

the  tide  Evidence,  vol.  11,  p.  504,  note  4. 

8.  Omnia  Prsesumuntur  Rite  Esse  Acta.  —  Com. 
v.  Kane,  io:S  Mass.  423,  n  Am.  Rep.  373.  And 
see  the  cases  thioughout  this  section. 

4.  Official  Character  or  Status  —  England.  — 
Miles  v.  Bough,  3  R.  &  Can.  Cas.  668,  3  Gale 
&  D.  119,  3  Q.  B.  845,  43  E.  C.  L.  1001,  12  L. 
J.  Q.  B.  D.  74;  Berryman  v.  Wise,  4  T.  R.  366; 
M'Gahey  v.  Alston,  2  M.  &  W.  206;  Dexter  v. 
Hayes,  11  Ir.  R.  C.  L.  106;  Bremner  v.  Hull, 
L.  R.  1  C.  P.  748,  1  H.  &  R.  Soo,  35  L.  J.  C. 
PI.  332,  12  Jur.  N.  S.  648,  15  L.  T.  N.  S.  352, 
14  W.  R.  964;  Bristol  v.  Wait,  6  C.  &  P.  591, 
25  E.  C.  L.  554;  Doe  v.  Young,  8  Q.  B.  63,  55 
E.  C.  L.  63,  9  Jur.  941,  15  L.  J.  Q.  B.  D.  9; 
Ganvill  v.  Utting,  9  Jur.  1081;  Doe  v.  Barnes, 
10  Jur.  520;  Faulkner  v.  Johnson,  11  M.  & 
W.  581. 

United  Stahs.  —  U.  S.  v.  Sears,  1  Gall.  (U. 
S.)  215;  U.  S.  v.  Bachelder,  2  Gall.  (U.  S.)  15; 
Fenwick  v.  Sears,  1  Cranch  (U.  S.)  268;  Wood- 
worth  v.  Hall,  1  Woodb.  &  M.  (U.  S.)  248; 
Keely  v.  Sanders,  99  U.  S.  441;  Ingraham  v. 
U.  S.,  155  U.  S.  434;  U.  S.  Bank  v.  Dandridge, 
12  Wheat.  (U.  S  )  64.  Compare  Calkins's  Case, 
1  Ct.  CI.  382. 

Arkansas.  —  State  v.  Harris,  3  Ark.  570,  36 
Am.  Dec.  460;  Budd  v.  Bettison,  21  Ark.  582. 

California.  —  People  v.  Clingan,  5  Cal.  389. 

Connecticut.  —  Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  92. 

Georgia.  — Allen  v.  State,  21  Ga.  217,  68  Am. 
Dec.  457;  Bryan  v.  Walton,  14  Ga.  185.  See 
also  White  v.  State,  93  Ga.  47;  Grinad  v.  State, 
34  Ga.  270. 

Iowa  —  Burke  v.  Cutler,  78  Iowa  299;  Lon- 
degan  v.  Hammer,  30  Iowa  508;  Dollarhide  v. 
Muscatine  County,  1  Greene  (Iowa)  158. 

Kentucky.  — Shelbyville  v.  Shelbyville,  etc.. 
Turnpike  Co.,  I  Met.  (Ky.)  54;  Green  v. 
Stevens,  2  Duv,  (Ky.)  421;  Carter  v.  Sympson, 
8  B.  Mon.  (Ky.)  155;  Barrett  v.  Godshaw,  12 
Bush  (Ky.)  593. 

Louisiana.  —  Ledoux  v.  Jamieson,  18  La. 
Ann.  130. 

Maine. — Cottrill  v.  Myrick,  12  Me.  222; 
Bullen  v.  Arnold,  31  Me.  583;  Blanchard  v. 


Dow,  32  Me.  557;  Hutchings  v.  Van  Bokkelen, 
34  Me.  126;  Hathaway  v.  Addison,  48  Me.  440; 
Brackett  v.  Persons  Unknown,  53  Me.  228. 

Massachusetts.  —  Fowler  v.  Bebee,  9  Mass. 
231,  6  Am.  Dec.  62;  Doty  v.  Gorham,  5  Pick. 
(Mass.)  487,  16  Am.  Dec.  417;  Bucknam  v. 
Ruggles,  15  Mass.  180,  8  Am.  Dec.  98;  Com. 
v.  McCue,  16  Gray  (Mass.)  226;  Com.  v.  Kane, 
108  Mass.  423,  11  Am.  Rep.  373.  See  also 
Com  v.  Putnam,  4  Gray  (Mass.)  16. 

Michigan.  —  Druse  v.  Wheeler,  22  Mich.  439; 
St.  Joseph  First  Nat.  Bank  v.  St.  Joseph  Tp., 
46  Mich.  526. 

Mississippi.  —  Cooper  v.  Moore,  44  Miss.  386. 

Missouri.  —  Barada  v.  Carondelet,  8  Mo.  644; 
Slate  v.  Orrick,  106  Mo.  in;  State  v.  Pollard, 
14  Mo.  App.  583;  McHoney  v.  Kerwin,  56  Mo. 
App.  459;  Powers  v.  raley,  41  Mo.  App.  556; 
Kronski  v.  Missouri  Pac.  R.  Co.,  77  Mo.  362. 

Nebraska.  —  Taylor  v.  Tilden,  3  Neb.  339. 

New  Hampshire.  —  johnslon  v.  Wilson,  2  N. 
H.  202,  9  Am.  Dec.  50;  Jones  v.  Gibson,  1  N. 
H.  266;  Cass  v.  Bellows,  31  N.  H.  501,  64  Am. 
Dec.  347;  State  v.  Roberts,  52  N.  H.  492. 

New  Jersey.  —  State  v.  Ferguson,  31  N.  J.  L. 
107. 

New  York.  —  Potter  v.  Luther,  3  Johns.  (N. 
Y.)43i;  Wilcox  1.  Smith,  5  Wend.  (N.  Y.)  231, 
21  Am.  Dec.  213;  Ring  v.  Grout,  7  Wend.  (N. 
Y.)  341;  People  v.  Cook,  14  Barb.  (N.  Y.)  259; 
Colton  v.  Beardsley.  38  Barb.  (N.  Y.)  29;  Mc- 
Coy v.  Curtice,  9  Wend.  (N.  Y.)  17,  24  Am. 
Dec.  113;  Nelson  v.  People,  23  N.  Y.  293. 

Pennsylvania.  —  Chapman  Tp.  v.  Herrold, 
58  Pa.  St.  106. 

Tennessee.  —  Tomlinson  v.  Darnall,  2  Head 
(Tenn.)  538. 

Vermont.  —  Spaulding  v.  Vincent,  24  Vt.  501 ; 
Briggs  v.  Taylor.  35  Vi.  57. 

Virginia.  —  Callison  v.  Hedrick,  15  Gratt. 
(Va.)  244. 

Wisconsin.  —  State  v.  Bartlett,  35  Wis.  287; 
Miller  v.  Fay,  40  Wis.  633. 

Compare  Bell  v.  McDonald,  9  Tex.  378. 

5.  Hutchings  v.  Van  Bokkelen,  34  Me.  126; 
State  v.  Wilson,  7  N.  H.  543;  Potter  v.  Luther, 
3  Johns.  (N.  Y.)  431;  Wilcox  v.  Smith,  5  Wend. 
(N.  Y.)  231,  21  Am.  Dec.  213;  McCoy  v.  Curtice, 
9  Wend.  (N.  Y.)  17,  24  Am.  Dec.  113;  Colton 
v.  Beardsley,  38  Barb.  (N.  Y.)  29. 
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necessary  to  warrant  the  conviction  of  the  defendant,1  as  in  case  of  a  prosecu- 
tion for  resisting  a  public  officer  in  the  discharge  of  his  duties.2  The  exist- 
ence of  a  requirement  that  the  appointment  to  the  particular  office  be  in 
writing  and  under  seal  is  immaterial.3  So  the  presumption  applies  with 
regard  to  foreign  officers  as  well  as  to  domestic  officers.'1 

b.  Application  of  Principle  to  Particular  Officers. — The  pre- 
sumption in  favor  of  the  official  character  or  status  of  persons  acting  as  public 
officers  applies  to  all  classes  of  officers.  Thus,  it  has  been  held  to  apply  to 
officers  of  the  army  or  militia;9  churchwardens;6  commissioners  for  taking 
affidavits  or  depositions;7  officers  of  elections;8  highway  officers,  such  as 
overseers;9  justices  of  the  peace;10  United  States  marshals;  11  masters  in 
chancery;  12  notaries  public;  13  officers  of  the  federal  patent  office;  14  peace 
officers,  such  as  policemen  and  constables ;  15  poor  officers,  such  as  overseers ;  16 
public  surveyors  and  their  deputies ; 17  revenue  and  customs  officers ; 18  officers 
of  school  districts ;  19  sheriffs  and  their  deputies ;  20  surrogates;21  and  vestry 
clerks.22 

c.  Rebutting  Presumption.  —  The  presumption  that  a  person  assuming 
to  act  in  the  capacity  of  a  public  officer  was  duly  appointed  is  prima  facie 
merely,  and  may  be  rebutted.23 

3.  Performance  of  Official  Duty  and  Regularity  of  Official  Acts  —  a.  In  Gen- 
eral.—  The  general  presumption  is  that  public  officers  perform  their  official 
duty  and  that  their  official  acts  are  regular;24  and  where  some  preceding  act 


1.  Rex  v.  Gordon,  I  Leach  C.  C.  515;  Jacob 
v.  U.  S.,  1  Brock.  (U.  S.)  520;  U.  S.  v.  Sears,  t 
Gall.  (U.  S.)  215;  Ingraham  v.  U.  S.,  155  U. 
S.  434;  Com.  v.  McCue,  16  Gray  (Mass.)  226. 

2.  Com.  v.  Tobin,  108  Mass.  426,  11  Am. 
Rep.  375;  Jones  v.  Gibson,  1  N.  H.  266. 

3.  Dexter  v,  Hayes,  11  Ir.  R.  C.  L.  106;  U. 
S.  v.  Bachelder,  2  Gall.  (U.  S.)  15;  Burke  v. 
Cutler,  78  Iowa  299. 

4.  Spaulding  v.  Vincent,  24  Vt.  501. 

5.  Military  Officers.  —  Carter  v.  Sympson.  8 
B.  Mon.  (Ky.)  155;  Hutchings  v.  Van  Bokke- 
len,  34  Me.  126;  Chapman  Tp.  v.  Herrold,  58 
Pa.  St.  106. 

6.  Churchwardens. —  Ganvill  v.  Utting,  9  Jur. 
1081. 

7.  Commissions  for  Taking  Affidavits,  etc.  — 

Rex  v.  James,  1  Show.  397;  Rex  v.  Howard,  1 
M.  &  Rob.  187.  And  see  the  title  Depositions, 
vol.  9,  p.  302. 

8.  Election  Officers.  —  People  v.  Cook,  14 
Barb.  (N.  Y.)  259. 

9.  Highway  Officers.  —  State  v.  Ferguson,  31 
N.  J.  L.  107. 

10.  Justices  of  the  Peace. — Berryman  v.  Wise, 

4  T.  R.  366;  Deery  v.  Cray,  5  Wall.  (U.  S  )  795; 
Ingraham  v.  U.  S.,  155  U.  S.  434;  Bullen  v. 
Arnold,  31  Me.  583;  McHoney  v.  Kerwin,  56 
Mo.  App.  459;  State  v.  Bartlett,  35  Wis.  287. 

11.  Marshals.  —  Killpatrick  v.  Frost,  2  Grant 
Cas.  (Pa.)  168. 

12.  Masters  in  Chancery. — Marshall  v.  Lamb, 

5  Q.  B.  115,  48  E.  C.  L.  115. 

13.  Notaries  Public. — Ledoux  v.  Jamieson,  18 
La.  Ann.  130. 

14.  Officers  of  Patent  Office.  —  Woodworth  v. 
Hall,  1  Woodb.  &  M.  (U.  S.)  248. 

15.  Policemen  and  Constables. — Rex  v.  Gordon, 
1  Leach  C.  C.  515;  Berryman  v.  Wise,  4  T.  R. 
366;  Com.  v.  Kane,  108  Mass.  423,  11  Am.  Rep. 
373;  Miller  v.  Fay,  40  Wis.  633. 

16.  Poor  Officers.  —  Bristol  v.  Wait,  6  C.  &  P. 
591,  25  E.  C.  L.  554;  Doe  v.  Barnes,  8  Q.  B. 
1037,  10  Jur.  520. 


17.  Public  Surveyors.  —  Baeder  v.  Jennings, 
40  Fed.  Rep.  199. 

18.  Revenue  and  Customs  Officers.  —  Jacob  v. 
U.  S.,  1  Brock.  (U.  S.)  520;  U.  S.  v.  Sears,  1 
Gall.  (U.  S.)  215;  U.  S.  v.  Bachelder,  2  Gall. 
(U.  S.)  15;  Jones  v.  Gibson,  1  N.  H.  266. 

19.  School  Officers.  —  Ring  v.  Grout,  7  Wend. 
(N.  Y.)  341;  Colton  v.  Beardsley,  38  Barb.  (N. 
Y.)  29;  McCoy  v.  Curtice,  9  Wend.  (N.  Y.)  17, 
24  Am.  Dec.  113. 

20.  Sheriffs.— Doe  v.  Brawn,  5  B.  &  Aid.  243, 
7  E.  C.  L  83;  Potter  v.  Luther,  3  Johns.  (N. 
Y.)  431;  Burrow  v.  Brown,  59  Tex.  457. 

21.  Surrogates.  —  Rex  v.  Verelst,  3  Campb. 
432. 

It  will  be  presumed,  where  the  record  does 
not  show  it,  that  the  person  acting  in  the  ab- 
sence of  the  probate  judge  was  duly  appointed. 
Taylor  v.  Tilden.  3  Neb.  339. 

22.  Vestry  Clerks.  —  M'Gahey  v.  Alston,  2  M. 
&  W.  206. 

23.  Johnston  v.  Wilson,  2  N.  H.  202,  q  Am. 
Dec.  50. 

24.  Performance  of  Official  Duty  —  England.  — 
Williams  v.  Eyton,  4  H.  &  N.  357,  5  Jur.  N. 
S.  770. 

United  States.  —  Ross  v.  Reed,  I  Wheat.  (U. 
S.)  482;  U.  S.  v.  Arredondo.  6  Pet.  (U.  S.)  691; 
Strother  v.  Lucas,  12  Pet.  (U.  S.)  410;  Phila- 
delphia, etc.,  R.  Co.  v.  Stimpson,  14  Pet.  (U. 
S.)  448;  Delassus  v.  U.  S.,  9  Pet.  (U.  S.)  117; 
Wilkes  v.  Dinsman.  7  How.  (U.  S.)8g;  Minter 
v.  Crommelin.  18  How.  (U.  S.)  87;  Lea  v.  Polk 
County  Copper  Co.,  21  How.  (U.  S.)  493;  Den 
v.  Hill,  McAll.  (U.  S.)  480;  Dunlop  v.  Munroe, 
1  Cranch  (C.  C.)  536;  U.  S.  v.  Crusell,  14  Wall. 
(U.  S.)  1;  Hovt  v.  Hammekin,  14  How.  (U. 
S.)  346;  Butler  v.  Maples,  9  Wall.  (U.  S.)  766; 
Bush  v.  Kentucky,  107  U.  S.  no;  Gonzales  v. 
Ross,  120  U.  S.  6o$;  Hayes  v.  U.  S.,  170  U.  S. 
637;  King  v.  Mullins,  171  U.  S.  404:  Russell 
v.  Beebe,  Hempst.  (U.  S.)  704,  21  Fed.  Car. 
No.  12,153.  Compare  Johnson's  Case,  14  Ct. 
CI.  276. 
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or  pre-existing  fact  is  necessary  to  the  validity  of  an  official  act,  the  presump- 
tion in  favor  of  the  validity  of  the  official  act  is  presumptive  proof  of  such 


Alabama.  —  Brandon  v.  Snows,  2  Stew.  (Ala.) 
255;  Harvey  v.  Thorpe,  28  Ala.  251,  65  Am. 
Dec.  344;  Holleman  v.  Denyse,  51  Ala.  95; 
State  Auditor  v.  Jackson  County,  65  Ala.  142; 
Dudley  v.  Chilton  County,  66  Ala.  594;  Gues- 
nard  v.  Louisville,  elc,  R.  Co.,  76  Ala.  453. 

Arkansas.  — Dawson  v.  State  Bank,  3  Ark. 
505;  Rice  v.  Harrell,  24  Ark.  402;  Haynes  v. 
Butler,  30  Ark.  72;  Putman  v.  State,  49  Ark. 
449;  Wheat  v.  Smith,  50  Ark.  276. 

California.  —  Rice  v.  Cunningham,  29  Cal. 
492;  Guy  v.  Washburn,  23  Cal.  ill;  Williams 
v.  Bergin,  116  Cal.  56. 

Colorado.  —  San  Juan  County  v.  Oliver,  7 
Colo.  App.  515. 

Connecticut.  —  Booth  v.  Booth,  7  Conn.  367; 
Coggill  v.  Botsford,  29  Conn.  447;  State  v. 
Main,  69  Conn.  140;  Baker  v.  Baldwin,  48 
Conn.  139;  Ward  v.  Metropolitan  L.  Ins.  Co., 
66  Conn.  239;  Gregory  v.  Brooks,  37  Conn. 
372;  Perry  v.  Reynolds,  53  Conn.  535. 

Florida.  —  Dupuis  v.  Thompson,  16  Fla.  69. 

Georgia.  —  Doe  v.  B'ggers,  6  Ga.  188;  Doe 
v.  Roe,  1  Ga.  3;  Bond  v.  Central  Bank,  2  Ga. 
108;  Doe  v.  Roe,  4  Ga.  155;  Roe  v.  Doe,  39 
Ga.  334;  Solomon  v.  Peters,  37  Ga.  251,  92  Am. 
Dec.  69;  McRae  v.  Adams,  36  Ga.  442;  Pitt- 
man  v.  Jones,  53  Ga.  134;  lvey  v.  Colquitt,  63 
Ga.  509;  Augusta  v.  Peatce,  79  Ga.  100;  Liv- 
ingston v.  Hudson,  85  Ga.  835;  Skinner  v. 
Roberts,  92  Ga.  366;  Oliver  v.  State,  04  Ga. 
83;  Jones  v.  Cordele  Guano  Co.,  94  Ga.  20. 

Illinois. — Augustine  v.  Doud,  I  111.  App. 
588,  People  v.  Auditor,  3  111.  567;  Niantic 
Bank  v.  Dennis,  37  111.  381;  Cook  v.  Chicago, 
57  111.  268;  Spring  v.  Kane,  86  111.  580,  Con- 
well  v.  Walkins,  71  III.  489;  Galbraith  v.  Lit- 
tiech,  73  111.  209;  Garden  City  Ins.  Co.  v. 
Stayart,  79  111.  259;  Todemier  v.  Aspinwall,  43 
III.  401. 

Indiana.  —  Mercers.  Doe,  6  Ind.  80;  State 
v.  Bailey,  16  Ind.  46,  79  Am.  Dec.  405;  Jen- 
kins v.  Parkhill,  25  Ind.  473;  Evans  v.  Ashby, 
22  Ind.  15;  Culbertson  v.  Milhollin,  22  Ind. 
362,  85  Am.  Dec.  428;  Mills  v.  Hendricks 
County,  50  Ind.  436;  Talbott  v.  Hale,  72  Ind. 
i;  Mullikin  v.  Bloomington.  72  Ind.  161; 
Heagy  v.  Black,  90  Ind.  534;  Cummins  v. 
Seymour,  79  Ind.  491,  41  Am.  Rep.  618;  Bene- 
fiel  v.  Aughe.  93  Ind.  410;  Baker  v.  Merriam, 
97  Ind.  539;  State  v.  Sutton.  99  Ind.  300;  Enos 
v.  State,  131  Ind.  560;  Union  Cent.  L.  Ins.  Co. 
v.  Woods,  11  Ind.  App.  335, 

[owa.  —  Dollarhide  v.  Muscatine  County,  I 
Greene  (Iowa)  158;  McGuffie  v.  Dervine, 
1  Greene  (Iowa)  251;  Barney  v.  Chittenden  2 
Greene  (Iowa)  165;  Cole  v.  Porter,  4  Greene 
(Iowa)  510;  Goodrich  v.  Beaman,  37  Iowa  563; 
Rowan  v.  Lamb,  4  Greene  (Iowa)  468;  State  v. 
Howard,  10  Iowa  101 ;  In  re  Edwards,  58  Iowa 
431;  French  v.  Reel,  61  Iowa  143;  Cole  v.  Por- 
ter, 4  Greene  (Iowa)  510;  Pursley  v.  Hayes,  22 
Iowa  11,  92  Am.  Dec.  350;  Allen  v.  Cerro 
Gordo  County,  34  Iowa  54;  Budd  v.  Durall,  36 
Iowa  315;  Spitler  v.  Scofield,  43  Iowa  571; 
Eggers  v.  Redwood,  50  Iowa  289;  Collins  v. 
Valleau,  79  Iowa  626. 

Kansas.  —  Bernhard  v.  Wyandotte,  33  Kan. 
465;  Valley  Tp.  v.  King  Iron  Bridge,  etc.,  Co., 
4  Kan.  App.  622. 


Kentucky.  —  Ellis  v.  Carr,  I  Bush  (Ky.)  527; 
Phelps  v.  Ratcliffe,  3  Bush  (Ky.)  334;  Buckner 
v.  Bush,  1  Duv.  (Ky.)  394,  85  Am.  Dec.  634; 
Shirley  v.  Taylor,  5  B.  Mon.  (Ky.)  101;  Slaugh- 
ter v.  M'Clain,  1  A.  K.  Marsh.  (Ky.)48s;  Allen 
v.  Robinson,  3  Bibb  (Ky.)  328;  Hickman  v. 
Boffman,  Hard.  (Ky.)  356;  Hickman  v.  Skin- 
ner, 3  T.  B.  Mon.  (Ky.)  210;  Terry  v.  Bleight, 
3  T.  B.  Mon.  (Ky.)  270,  16  Am.  Dec.  101;  Scott 
v.  Marshall,  5  J.  J.  Marsh.  (Ky.)  433;  Oldham 
v.  Jones,  5  B.  Mon.  (Ky.)  458;  Vincent  v. 
Eaves,  I  Met.  (Ky.)  247;  Anderson  v.  Sutton, 

2  Duv.  (Ky.)  480;  Bate  v.  Speed,  10  Bush 
(Ky.)  644. 

Louisiana.  —  Dunlap  v.  Sims,  2  La.  Ann. 
239;  Squier  v.  Stockton,  5  La.  Ann.  120,  52 
Am.  Dec.  583;  De  Blanc  v.  Martin,  2  Fob. 
(La.)  82;  Harbour  v.  Taylor,  7  Rob.  (La.)  32; 
Bacchus  v.  Moreau,  4  La.  Ann.  313;  Rudolphe 
z:  New  Orleans,  11  La.  Ann.  242;  Manice  v. 
Duncan,  12  La.  Ann.  715;  Lauve's  Succession, 
6  La.  Ann.  530;  Webber  v.  Gottschalk,  15  La. 
Ann.  376:  Templeton  v.  Morgan,  16  La.  Ann. 
438;  New  Orleans  v.  Halpin,  17  La.  Ann.  185, 
87  Am.  Dec.  523;  Ledoux  v.  Jamieson,  18  La. 
Ann  130;  Grand  v.  Cox,  24  La.  Ann.  462; 
Hefner  v.  Hesse,  29  La.  Ann.  149;  Elder  v. 
New  Orleans,  31  La.  Ann.  500;  Soniat  v. 
Miles,  32  La.  Ann.  164;  Locke  v.  Lafitte,  28 
La.  Ann.  232;  Tunstall  v.  Madison,  30  La. 
Ann.  471. 

Maine.  —  Mussey  v.  While,  3  Me.  290;  Treat 
v.  Orono,  26  Me.  217 ;  Bethel  v.  Oxford  County, 
60  Me.  535;  Emery  v.  Brann,  67  Me.  39; 
Lowell  v.  Flint,  20  Me.  401;  Thorn  v.  Case, 
21  Me.  393;  Shorey  v.  Hussey,  32  Me.  579; 
Barker  v.  Fogg,  34  Me.  392;  Mills  v.  Gilbreth, 
47  Me.  320,  74  Am.  Dec  487;  Brackett  v. 
Ridlon,  54  Me.  426;  Snow  v.  Weeks,  75  Me. 
105. 

Massachtisetts. —  Pickard  v.  Howe,  12  Mel. 
(Mass.)  198;  Bruce  v.  Holden,  21  Pick.  (Mass.) 
187;  Blanchard  v.  Young,  11  Cush.  (Mass.) 
341;  Pratt  v.  Lamson,  6  Allen  (Mass.)  457; 
Clapp  v.  Thomas,  5  Allen  (Mass.)  158;  Jones 
v.  Boston,  104  Mass.  461;  Gay  v.  Southworth, 
113  Mass.  333;  Gilmore  v.  Hole,  4  Pick.  (Mass.) 
258. 

Michigan.  —  Scott  v.  Detroit  Young  Men's 
Soc,  1  Dougl.  (Mich.)  150;  Peck  v.  Cavell,  16 
Mich.  9;  Blair  v.  Compton,  33  Mich.  414; 
Smith  v.  Rich,  37  Mich.  549;  Westbrook  v. 
Miller.  56  Mich.  148;  Crane  v.  Hardy,  1  Mich. 
56;  Clark  v.  Axford,  5  Mich.  182;  Hall  v. 
Kellogg,  16  Mich.  135;  Cuming  v.  Grand 
Rapids,  46  Mich.  150;  Detroit  v.  Rush,  82 
Mich.  532. 

Minnesota.  —  St.  Peter's  Church  v.  Scott 
County,  12  Minn.  395;  Gilleite-Herzog  Mfg. 
Co.  v.  Aitkin  County,  69  Minn.  297;  Deering 
v.  Peterson,  75  Minn.  118. 

Mississippi.  —  Dyson  v.  State,  26  Miss.  362; 
Murray  v.  Smith,  2S  Miss.  31;  Wray  Doe, 
10  Smed.  &  M.  (Miss.)  452;  Nebbett  v.  Cun- 
ningham, 27  Miss.  292;  Cooper  v.  Cranberry, 
33  Miss.  117;  Hamblen  v.  Hamblen,  33  Miss. 
455,  69  Am.  Dec.  358;  Davany  v.  Koon,  45 
Miss.  71. 

Missouri.  —  Ruggles  v.  Washington  County, 

3  Mo.  496;  Nolley  v.  Callaway  County  Ct.,  11 
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preceding  act  or  pre-existing  fact.1  Similarly,  there  is  a  presumption  of  good 
faith  in  favor  of  public  officers.2 

Extent  of  Presumption.  —  Tlie  presumption  in  favor  of  the  performance  of  offi- 
cial duty  and  the  regularity  of  official  acts  is  applied  to  sustain  the  regularity  of 
official  acts  in  favor  of  individuals  who  rely  thereon,3  and  ma}'  also  be  relied 


Mo.  447;  Slate  v.  Primm,  50  Mo.  87;  Harper 
v.  Jacobs,  51  Mo.  296;  Baker  v.  Underwood, 
63  Mo.  3S4;  Sutherland  v.  Holmes,  78  Mo.  399; 
Bryson  v.  Johnson  County,  100  Mo.  76;  State 
v.  Mastin,  103  Mo.  508;  Ivy  v.  Yancey,  129 
Mo.  501;  Mastin  v.  Stoller,  107  Mo.  317;  Mil- 
ler v.  Dunn,  62  Mo.  216;  Chandler  v.  Bailey, 
89  Mo.  641;  State  v.  Williams,  99  Mo.  291; 
State  v.  Wayne  County  Ct.,  98  Mo.  362;  Owen 
v.  Baker,  101  Mo.  407,  20  Am.  St.  Rep.  618; 
Bailey  v.  Winn,  101  Mo.  649;  St.  Joseph  v. 
Farrell,  106  Mo.  437;  Leonard  v.  Sparks,  117 
Mo.  103,  38  Am.  St.  Rep.  646;  Mitchner  v. 
Holmes,  117  Mo.  185;  Slate  v.  Lord,  118  Mo. 
1;  State  v.  Howard,  118  Mo.  127;  Stale  v. 
Lidwell.  11  Mo.  App.  567;  State  v.  Young,  61 
Mo.  App.  494. 

Nebraska. — Tierney  v.  Cornell,  3  Neb.  267; 
Green  v.  Barker,  47  Neb.  934;  Gale  City  Ab- 
stract Co.  v.  Post,  55  Neb.  742;  Paxton  v. 
State,  59-  Neb.  460. 

New  Hampshire.  —  Wheelock  v.  Hall,  3  N. 
H.  310:  Shackford  v.  Newington,  46  N.  H. 
415;  State  v.  Kean,  10  N.  H.  347,  34  Am.  Dec. 
162;  Smith  v.  Conway,  17  N.  H.  587;  Cross  v. 
Brown,  41  N.  H.  283;  Proctor  v.  Andover,  42 
N.  H.  348;  State  v.  Alstead,  18  N.  H.  59;  Gor- 
don v.  Norris,  29  N.  H.  198. 

New  Jersey.  —  Newatk  v.  State,  32  N.  J.  L. 
453;  State  v.  Morristown,  33  N.  J.  L.  57;  West 
Jersey  Tracu'on  Co.  v.  Camden  Horse  R.  Co., 
52  N.  J.  Eq.  452. 

New  York.  —  Arent  v.  Squire,  1  Daly(N.  Y.) 
347;  Wood  v.  Terrv,  4  Lans.  (N.  Y.)  80;  Shel- 
don v.  Wright,  7  Barb.  (N.  Y.)  39:  Hill  v.  Dra- 
per, 10  Barb.  (N.  Y.)  454;  Smith  v.  Hill,  22 
Barb.  (N.  Y.)  656;  People  v.  Phoenix  Bank,  4 
Bosw.  (N.  Y.)  363;  Leland  v.  Cameron,  31  N. 
Y.  115;  Hand  v  Columbia  County,  31  Hun 
(N.  Y.)  531;  Hart  well  v.  Root,  19  Johns.  (N. 
Y.)  345,  10  Am.  Dec.  232;  People  v.  Dalton, 
46  N.  Y.  App.  Div.  264;  Mandeville  v.  Rey- 
nolds. 6S  N.  Y.  528;  Matter  of  Manhattan  Sav. 
Inst  ,  82  N.  Y.  142;  Smith  v.  Poillon,  87  N.  Y. 
590,  41  Am.  Rep.  402;  McLaughlin  v.  Miller, 
124  N.  Y.  510;  Smith  v.  Buffalo,  159  N.  Y.  427. 

North  Carolina.  —  Clifton  v.  Wynne,  80  N. 
Car.  145. 

Ohio.  —  Ward  v.  Barrows,  2  Ohio  St.  241; 
Coombs  v.  Lane,  4  Ohio  St.  112;  Reynolds  v. 
Schweinefus,  27  Ohio  Si.  311;  Ward  v.  Bar- 
rows, 2  O  iio  St.  241. 

Oregon.  —  Dennison  v.  Story,  1  Oregon  272. 

Pennsylvania,  —  Com.  v.  Green,  1  Ashm. 
(Pa.)  289;  M'Coy  t.  Michew,  7  W.  &  S.  (Pa.) 
3S6;  Laughlin  v.  Bunting,  1  Am.  L.  J.  (Pa.) 
271;  Steele  v.  Herrington,  1  Grant  Cas.  (Pa.) 
442;  Kelly  v.  Creen,  53  Pa.  St.  302;  Lacka- 
wanna Iron,  etc.,  Co.  v.  Fales,  55  Pa.  St.  90; 
Smith  v.  Walker,  98  Pa.  St.  133;  Murphy  v. 
Chase,  103  Pa.  St.  260;  Von  Siorch  v.  Scranton, 
3  Pa.  Co.  Ct.  567;  Safe  Deposit  Bank  v. 
Schuylkill  County,  190  Pa.  St.  188. 

South  Carolina.  —  Dawkins  v.  Smith,  1  Hill 
Eq.  (S.  Car.)  369;  Douglass  v.  Owens,  5  Rich. 


L.  (S.  Car.)  534;  Riley  v.  Gaines,  14  S.  Car. 
454;  Woody  v.  Dean,  24  S.  Car.  499. 

Tennessee.  —  McLean  v.  State,  8  Heisk. 
(Tenn.)  22;  Frierson  v.  Galbraith,  12  Lea 
(Tenn.)  129;  Atlanta,  etc.,  R.  Co.  v.  Home, 
106  Tenn.  73. 

Texas.  —  Howard  v.  Perry,  7  Tex.  259;  Sad- 
ler v.  Anderson,  17  Tex.  245;  Poer  v.  Brown, 
24  Tex.  34;  Sennett  v.  State,  17  Tex.  308; 
Portis  v.  Mill,  30  Tex  529,  98  Am.  Dec.  481; 
Olcott  v.  Gabert,  86  1  ex.  121;  Ysleta  v.  Lowen- 
stein.  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
444. 

Vermont.  —  Adams  v.  Jackson,  2  Aik.  (Vt.) 
145;  LL  S.  Bank  v.  Tucker,  7  Vt.  134;  Drake 
v.  Mooney,  31  Vt.  617,  76  Am.  Dec.  145; 
Lycoming  F.  Ins.  Co.  v.  Wright,  60  Vt.  515. 

Wisconsin.  —  Slaughter  v.  Bevans,  I  Pin. 
(Wis.)  348;  Clark  v.  Janesville,  10  Wis.  136; 
Ely  v.  Cram,  17  Wis.  537;  Tainter  v.  Lucas,  29 
Wis.  375;  Van  Buren  v.  Downing,  41  Wis.  122; 
State  v.  Prince,  45  Wis.  610;  Gough  v.  Dorsey, 
27  Wis.  119. 

Official  Acts,  though  Ministerial  in  Their  Na- 
ture, must  be  regarded  as  prima  facie  correct. 
Smith  v.  Knox  Dist.  Tp.,  42  Iowa  522. 

Acts  Contrary  to  Usual  Duties  of  Office.  —  The 
presumption  that  an  officer  acts  within  the 
scope  of  his  legitimate  authority  cannot,  how- 
ever, be  invoked  to  sustain  the  acts  of  an 
officer  outside  of  or  contrary  to  the  usual  and 
well-recognized  functions  and  duties  of  his 
office.  Jones  v.  Garza,  11  Tex.  186;  Jones  v. 
Muisbach,  26  Tex.  235. 

1.  United  Stales.  —  Rankin  v.  Hoyt,  4  How. 
(U.S.)  327;  U.  S.  Bank  v.  Da  nd  ridge,  12  Wheat. 
(U.  S.)  64;  Nofire  v.  U.  S.,  164  U.  S.  657. 

Connecticut.  —  Booth  v.  Booth,  7  Conn.  366. 

Kansas.  —  Valley  Tp.  v.  King  Iron  Bridge, 
etc.,  Co.,  4  Kan.  App.  622. 

Maryland.  —  Wellersburg,  etc.,  Plank  Road 
Co.  v.  Bruce,  6  Md.  457. 

Michigan.  — Calender  v.  Olcott,  1  Mich.  344; 
Wheeler  v.  Wilkins,  19  Mich.  78;  Westbrook 
v.  Miller,  56  Mich.  148. 

Mississippi.  —  Wray  v.  Doe,  10  Smed.  &  M. 
(Miss.)  452. 

Nebraska.  —  Tierney  v.  Cornell,  3  Neb.  267. 

New  York.  —  Jackson  v.  Cole,  4  Cow.  (N. 
Y.)  587. 

Ohio.  —  Ward  v.  Barrows,  2  Ohio  St.  241. 

Texas.  —  Titus  v.  Kimbro,  8  Tex.  210. 

Vervwnt.  —  Chandler  v.  Spear,  22  Vt.  388; 
U.  S.  Bank  v.  Tucker,  7  Vt.  134. 

Wisconsin.  —  Huey  v.  Van  Wie,  23  Wis.  613; 
Delaney  v.  Schuette,  49  Wis.  366. 

Compare  Hancock  County  v.  Eastern  River 
Lock,  etc.,  Co.,  20  Me.  72. 

2.  Thompson  v.  Doty,  72  Ind.  ^36. 

3.  United  Stales.  —  U.  S.  v.  Weed,  5  Wall. 
(U.  S  )  62;  Deery  v.  Cray,  5  Wall.  (U.  S.)  795; 
Pillow  v.  Roberts,  13  How.  (U.  S)  472;  Hoyt 
v.  Hammekin,  14  How.  (U.  S.)  346. 

Arkansas.  —  Rose  v.  Ford,  2  Ark.  26;  Daw- 
son v.  State  Bank,  3  Ark.  505. 
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on  by  a  public  officer  in  defense  of  liability  for  nonperformance  of  a  duty 
imposed  upon  him.1  Similarly,  the  presumption  has  been  applied  in  criminal 
proceedings  as  proof  of  a  fact  necessary  to  the  conviction  of  the  accused.2 

Presumption  Does  Not  Supply  Proof  of  Independent  Facts.  —  The  presumption  that 
public  officers  have  done  their  duty  does  not  supply  proof  of  independent  and 
substantive  facts.3  Thus,  where  officers  grant  land  as  government  land  there 
is  no  presumption  that  prior  to  such  grant  the  title  of  a  third  person  to  such 
land  had  vested  in  the  government.4  So  the  basis  for  the  presumption  that 
one  officer  has  performed  his  duty  cannot  be  made  the  basis  for  a  further  pre- 
sumption that  another  officer  has  performed  a  duty  which  was  dependent 
upon  the  performance  of  the  duty  of  the  first  officer.5  Similarly,  the  pre- 
sumption that  one  officer  has  performed  his  duty  cannot  be  invoked  for  the 
purpose  of  putting  another  officer  in  default,  as  the  presumption  of  the  per- 
formance of  official  duty  applies  equally  in  favor  of  each.6 

Effect  of  Disregard  of  Statute.  —  The  presumption  that  public  officers  perform 
their  duty  cannot  sustain  their  action  where  the  mandatory  requirements  of 
a  statute  concerning  the  record  of  such  action  are  wholly  disregarded.7 

b.  Application  of  Principle  to  Particular  Officers.  —  This  pre- 
sumption of  the  performance  applies  to  all  classes  of  public  officers,  such  as 
administrators,8  army  and  military  officers,9  attorneys,10  attorneys-general,11 
clerks  of  court,12  commissioners  to  take  testimony,13  constables, 14  county 


Connecticut.  —  Brownell  v.  Palmer,  22  Conn, 
nq. 

Iowa.  —  Budd  v.  Durall,  36  Iowa  315;  Spit- 
ler  v.  Scofield,  43  Iowa  571. 

Kentucky.  —  Hickman  v.  Boffman,  Hard. 
(Ky.)  356. 

Maine.  —  Rackleff  v.  Norton,  19  Me.  274; 
Tozier  v.  School  Dist.  No.  2,  39  Me.  556. 

Michigan.  —  Yelverton  v.  Steele,  36  Mich.  62. 

Missouri.  —  Betlis  v.  Logan,  2  Mo.  2;  St. 
Louis  Gas  Light  Co.  v.  St.  Louis,  11  Mo. 
App.  55- 

New  York.  —  Wood  v.  Terry,  4  Lans.  (N.  Y.) 
80;  Ensign  v.  M'cKinney,  (Supm.  Ct.  Gen.  T.) 
12  Abb.  N.  Cas.  (N.  Y.)  463,  30  Hun  (N.  Y.) 
249;  Nichols  v.  Mase,  94  N.  Y.  j6o. 

1.  Blann  v.  Beal,  5  Ala.  357;  State  v.  Ham- 
mett,  7  Ark.  492;  Powers  v.  Mulvey,  51  Conn. 
434;  Bruce  v.  Holden,  21  Pick.  (Mass.)  187; 
Clark  v.  Axford,  5  Mich.  182;  Spaulding  v. 
Arnold,  125  N.  Y.  194,  affirming  53  Hun  (N.  Y.) 
631,  6  N.  Y.  Supp.  336. 

2.  Putman  v.  State,  49  Ark.  449;  Hemingway 
v.  State,  68  Miss.  371.  See  also  State  v.  Free- 
man, 8  Iowa  428,  74  Am.  Dec.  317. 

3.  U.  S.  v.  Ross.  92  U.  S.  281:  Sabariego  v. 
Maverick,  124  U.  S.  261;  U.  S.  v.  Carr,  132  U. 
S.  644. 

4.  Herron  v.  Dater,  120  U.S.  464;  Sabariego 
t.  Maverick,  124  U.  S.  261. 

5.  U.  S.  v.  Carr,  132  U.  S.  644.  And  see 
supra,  this  title,  Presumption  Cannot  Be  Based 
on  Presumption. 

6.  Weimer  v.  Bunbury,  30  Mich.  201;  Hough- 
ton County  v.  Rees,  34  Mich.  481. 

7.  Pearsall  v.  Eaton  County,  71  Mich.  438. 
See  also  Harding  v.  Bader,  75  Mich.  316;  Mus- 
kegon v.  S.  K.  Martin  Lumber  Co.,  86  Mich. 
625. 

8.  Administrators.  —  Doe  v.  Roe,  4.  Ga.  155; 
Price  v.  Springfield  Real  Estate  Assoc.,  101 
Mo.  107,  20  Am.  St.  Rep.  595;  Agan  v.  Shan- 
non, 103  Mo.  661. 


9.  Military  Officers.  —  Mechanics',  etc..  Bank 
v.  Union  Bank,  22  Wall.  (U.  S.)  276;  U.  S.  v. 
Crusell,  14  Wall.  (U.  S.)  I;  Lowell  v.  Flint,  20 
Me.  401. 

10.  Attorneys.  —  Doe  v.  Brown,  8  Blackf. 
(Ind.)  443:  Mattocks  v.  Young,  66  Me.  459; 
White  v.  Merriam,  16  Neb.  96;  Merrill  v.  Clow, 
2  Tex.  582;  Thomas  v.  Steele,  22  Wis.  207; 
Andrews  v.  Thayer,  30  Wis.  228;  Beem  v. 
Kimberly,  72  Wis.  343.  See  also  the  title  At- 
torney and  Client,  vol.  3,  p.  384. 

11.  Attorney-General. — State  v.  Thompson,  64 
Tex.  690. 

12.  Clerks  of  Court  —  United  States.  —  Slicer  v. 
Pittsburg  Bank,  16  How.  (U.  S.)  571. 

Alabama.  —  Gunn  v.  Howell,  35  Ala.  144,  73 
Am.  Dec.  484. 

California.  —  Spaulding  v.  Howard,  121 
Cal.  194. 

Illinois. — Niantic  Bank  v.  Dennis,  37  III.  381. 
Indiana.  —  Rodman    v.   Rodman,    54  Ind. 
444- 

Missouri.  —  Blodgett  v.  Perry,  97  Mo.  263, 
10  Am.  St.  Rep.  307;  State  v.  Lord,  118  Mo. 
1;  State  i-.  Hollenbeck,  68  Mo.  App.  366. 

New  York.  —  Miller  v.  Lewis,  4  N.  Y.  554; 
Schermerhorn  v.  Talman.  14  N.  Y.  93. 

Texas.  —  Hipp  v.  Bissell,  3  Tex.  18. 

Wisconsin.  —  Delaney  v.  Schuette,  49  Wis. 
366;  Noonan  v.  State,  55  Wis.  258;  Beem  v. 
Kimberly,  72  Wis.  343. 

The  presumption  that  a  clerk  of  court  has 
performed  his  duty  does  not  apply  in  the  case 
of  a  private  citizen  who,  under  no  legal  obli- 
gation, has  attempted  to  perform  the  clerk's 
duty,  as,  for  example,  in  posting  copies  of  an 
order  of  election.  James  v.  Stale,  21  Tex. 
App.  353- 

13.  Commissioners  to  Take  Testimony.  *—  Hoyt 
v.  Hammekin,  14  How.  (U.  S.)  346;  Scott  v. 
McDaniel,  64  Ga.  780;  Lauve's  Succession,  6 
La.  Ann.  530. 

14.  Constables. — Tucker?'.  Bond,  23  Ark.  26S; 
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officers,1  officers  of  elections,2  governors,3  judges  or  courts,1  justices  of  peace,' 


Doe  v.  Biggers,  6  Ga.  188;  Pittman  v.  Jones, 
53  Ga.  134:  Reid  v.  Jordan,  56  Ga.  282;  Cul- 
bertson  v.  Milhollin,  22  Ind.  362,  85  Am.  Dec. 
428;  McLane  v.  Moore,  6  Jones  L.  (51  N. 
Car.)  520. 

The  presumption  that  a  constable  has  done 
his  duty  must  be  limited  to  his  acts  as  an 
officer.  It  has  no  application  to  a  constable 
who  distrains  and  sells  goods  under  a  land- 
lord's warrant,  he  being  the  agent  of  the  land- 
lord, and  not  an  officer  of  the  law.  Murphy 
v.  Chase,  103  Pa.  St.  260. 

1.  County  Officers.  —  Powers  v.  Hitchcock, 
129  Cal.  325;  Campbell  v.  Polk  County,  3 
Iowa  467;  Setter  v.  Alvey,  15  Kan.  157;  Bethel 
v.  Oxford  County,  60  Me.  535;  Nolley  v.  Cal- 
laway County  Ct.,  11  Mo.  447;  State  v.  Young, 
61  Mo.  App.  494;  Wooters  v.  Hall,  61  Tex.  15; 
Staples  v.  Llano  County,  9  Tex.  Civ.  App.  201; 
Potts  v.  Cooley,  56  Wis.  45. 

When  a  claim  is  filed  in  the  county  clerk's 
office,  it  will  be  presumed,  the  contrary  not 
appearing,  that  he  did  his  duty  and  at  the 
same  time  entered  it  on  the  appearance  docket. 
Rodman  v.  Rodman,  54  Ind.  444. 

2.  Officers  of  Elections.  —  Howard  v.  McDiar- 
mid,  26  Ark.  100;  Phelan  v.  Walsh,  62  Conn. 
287;  Harris  v.  Whitcomb,  4  Gray  (Mass.)  433; 
People  v.  Bates,  11  Mich.  362,  83  Am.  Dec. 
745;  Zeiler  v.  Chapman,  54  Mo.  502;  Gumm  v. 
Hubbard,  97  Mo.  311,  10  Am.  St.  Rep.  312; 
Kimball  v.  Lamprey,  19  N.  H.  215;  State  v. 
Kempf,  69  Wis.  470,  2  Am.  St.  Rep.  753.  See 
also  the  title  Elections,  vol.  10,  p.  844. 

3.  Governors.  —  State  v.  Johnson,  40  Ga.  165; 
Goodrich  v.  Beaman,  37  Iowa  563;  Lackland 
v.  Pritchett,  12  Mo.  484;  McCulchin  v.  Piatt, 
22  Wis.  561.  And  see  the  title  Governor,  vol. 
14,  p.  1099. 

4.  Judicial  Officers  —  United  States.  —  Chicago, 
etc.,  R.  Co.  v.  Wiggins  Ferry  Co.,  108  U.  S. 
18;  Williams  v.  U.  S.,  I  How.  (U.  S.)  290; 
Galpin  v.  Page,  I  Sawy.  (U.  S.)  309,  9  Fed. 
Cas.  No.  5,205. 

Alabama.  —  Barnett  v.  Tarrence,  23  Ala. 
463;  McLendon  v.  Dodge,  32  Ala.  491; 
Thrasher  v.  Ingram,  32  Ala.  645;  Gunn  v. 
Howell,  35  Ala.  144,  73  Am.  Dec.  484. 

Arkansas.  —  Redmond  v.  Anderson,  18  Ark. 
449:  Freel  v.  State,  21  Ark.  212. 

California.  —  Talbert  v.  Hopper,  42  Cal. 
397- 

Georgia.  —  Roe  v.  Doe,  48  Ga.  332;  Chalker 
v.  Thompson,  72  Ga.  478;  Wilson  v.  Garrick, 
72  Ga.  660;  American  Mortg.  Co.  v.  Hill,  92 
Ga.  297. 

Illinois.  —  Pate  v.  People,  8  III.  644;  Cook 
v.  Skelton,  20  111.  107,  71  Am.  Dec.  250; 
Iglehart  v.  Chicago  M.  &  F.  Ins.  Co.,  35  111. 
515;  Moore  v.  Neil,  39  111.  256,  89  Am.  Dec. 
303;  Rosenthal  v.  Renick,  44  111.  202. 

Indiana.  —  Wilcox  v.  Ratliff,  5  Blackf.  (Ind.) 
561;  Doe  v.  Smith,  1  Ind.  451;  Brackenridge 
v.  Dawson,  7  Ind.  383;  Owen  v.  State,  25  Ind. 
371;  Bowen  v.  Preston,  48  Ind.  367;  Worley 
v.  Hineman,  6  Ind.  App.  240. 

Kansas.  —  French  v.  Pease,  10  Kan.  51. 

Kentucky.  —  Lynch  v.  Sanders,  9  Dana  (Ky.) 
59:  Newcomb  v.  Newcomb,  13  Bush  (Ky.)  544, 
26  Am.  Rep.  222;  Jones  v.  Edwards,  78  Ky.  6. 


Louisiana .  —  Trepagnier  v.  Butler,  12  Mart. 
(La.)  534;  Despau  v.  Swindler,  3  Mart.  N.  S. 
(La.)  705;  Hubbell  v.  Clannon,  13  La.  494. 

Maine.  —  Bryant  v.  Johnson,  24  Me.  304. 

Massachusetts. —  Brown  v.  Wood,  17  Mass.  68. 

Michigan.  —  Knickerbocker  v.  Wilcox,  83 
Mich.  200,  21  Am.  St.  Rep.  595. 

Mississippi.  —  Dyson  v.  State,  26  Miss.  362. 

Missouri.  —  McNair  v.  Hunt,  5  Mo.  301, 
affirmed  67  Mo.  551;  State  v.  Vaile,  122  Mo.  33; 
McDonald  v.  Frost,  99  Mo.  44. 

New  Jersey.  —  Den  v.  Gaston,  25  N.  J.  L. 
615;  Philadelphia,  etc.,  R.  Co.  v.  Little,  41  N. 
J.  Eq.  519. 

New  York.  —  Trinitv  Church  v.  Higgins,  4 
Robt.  (N.  Y.)  1;  Rugg  v.  Spencer,  59  Barb. 
(N.  Y.)  383. 

North  Carolina.  —  Morris  v.  Gentry,  89  N. 
Car.  248. 

Ohio. — Johnson  v.  Mullin,  12  Ohio  10. 

Pennsylvania.  —  Huston  v.  Clark,  14  W.  N. 
C.  (Pa.)  418;  Gram's  Appeal,  4  Watts  (Pa.)  43; 
Springbrook  Road,  64  Pa.  St.  451. 

South  Dakota.  —  Cahn  v.  Farmers',  etc., 
Bank,  1  S.  Dak.  237. 

Tennessee.  —  Greenlow  v.  Rawlings,  3 
Humph.  (Tenn.)  90;  Martin  v.  Porter,  4  Heisk. 
(Tenn.)  407. 

Texas.  —  Callison  v.  Autrv,  4  Tex.  371; 
Bayne  v.  Garrett,  17  Tex.  330;  Baker  u.  Coe, 
20  Tex.  429;  Graham  v.  Hawkins,  1  Tex. 
Unrep.  Cas.  514. 

Vermont.  —  Giddings  v.  Smith,  15  Vt.  344. 

Virginia.  —  Woodhouse  v.  Fillbates,  77  Va. 
317. 

Wisconsin.  —  Tallman  v.  Ely,  6  Wis.  244; 
Bunker  v.  Rand,  19  Wis.  253,  88  Am.  Dec.  684. 

As  to  Presumptions  on  Appeal,  see  the  title 
Appeals,  2  Encyc.  of  Pl.  and  Pr.  420  et  sea. 

As  to  Presumptions  of  Jurisdiction,  see  the  title 
Jurisdiction,  vol.  17,  p.  1073  et  sea. 

Foreign  Courts.  —  In  the  absence  of  evidence 
to  the  contrary,  the  court  will  presume  in 
favor  of  the  regularity  of  judicial  proceedings 
in  a  sister  state.  State  v.  Lawson,  14  Ark. 
114;  Carmichael  v.  Saint,  16  Ark.  2S;  Nunn 
v.  Sturges,  22  Ark.  389;  Halliburton  v.  Fletcher, 
22  Ark.  453;  Ripple  v.  Ripple,  1  Rawle  (Pa.) 
386;  Morgan  v.  Neville,  74  Pa.  St.  52. 

The  presumption,  when  a  foreign  court  has 
purported  to  act  properly  and  within  its  juris- 
diction, is  omnia  rite  esse  acta.  Taylor  v.  Ford, 
29  L.  T.  N.  S.  392,  22  W.  R.  47. 

5.  Justices  of  the  Peace  —  Alabama.  —  Davis 
v.  State,  17  Ala.  415. 

Georgia.  —  Highfield  v.  Phelps,  53  Ga.  59. 

Illinois.  —  Shattuck  v.  People,  5  111.  477. 

Indiana.  —  Stat"  v.  Carter,  6  Ind.  37;  Brown 
v.  Connelly,  5  Blackf.  (Ind.)  390. 

loiva.  —  Snell  v.  Eckerson,  8  Iowa  284. 

Maine  — State  v.  Adams,  78  Me.  486. 

Massachusetts.  —  Stevens  v.  Taft,  3  Gray 
(Mass.)  487;  Kilboin  v.  Re  wee,  8  Gray  (Mass.) 
415;  Tacey  v.  Noyes,  143  Mass.  449. 

Michigan.  —  Facey  v.  Fuller,  13  Mich.  527; 
Saunders  v.  Tioga  Mfg.  Co.,  2.7  Mich.  520; 
Love  v.  Wood,  55  Mich.  451. 

Missouri.  —  Linderman  v.  Edson,  25  Mo. 
105;  Powers  v.  Braley,  41  Mo.  App.  556;  Price 
v.  Springfield  Real  Estate  Assoc.,  101  Mo.  107, 
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20  Am.  St.  Rep.  595;  State  v.  Carroll,  g  Mo. 
App.  275. 

Pennsylvania.  —  Fitzgerald  o.  Campbell,  10 
Pa.  Co.  Ct.  396. 

Vermont.  —  Underwood  v.  Hart,  23  Vt.  120. 

1.  Marshals. —  Den  v.  Hoboken  Land,  etc., 
Co..  18  How.  (U.  S.)  272. 

2.  Municipal  Officers.  —  Webber  v.  Gottschalk, 
15  La.  Ann.  376;  New  Orleans  v.  Halpin,  17 
La.  Ann.  185,  87  Am.  Dec.  523;  New  Orleans 
v.  Ferriere,  17  La.  Ann.  183;  Rutherford  v. 
Hamilton,  97  Mo.  543;  Keith  v.  Bingham,  100 
Mo.  300:  Steffen  v.  St.  Louis,  135  Mo.  44;  St. 
Louis  Gas-Light  Co.  v.  St.  Louis,  11  Mo.  App. 
55,  84  Mo.  202;  Clapton  v.  Taylor,  49  Mo.  App. 
117;  Gallaher  v.  Bartlett,  64  Mo.  App.  258; 
Wilson  v.  State,  16  Tex.  246;  State  v.  Kempf, 
69  Wis.  470,  2  Am.  St.  Rep.  753.  Compare 
Eldred  v.  Leahy,  31  Wis.  546. 

Mayor.  —  Westberg  v.  Kansas  City,  64  Mo. 
493;  Aurora  Water  Co.  v.  Aurora,  129  Mo.  540. 

3.  Notaries  Public.  —  Montreuil  v.  Pierre,  9 
La.  371;  Fanchonette  v.  Grange,  9  Rob.  (La.) 
86;  Avery  v.  Good,  114  Mo.  290;  Mitchner  v. 
Holmes,  117  Mo.  185;  Englehart-Davidson 
Mercantile  Co.  v.  Burrell,  66  Mo.  App.  117; 
McAndrew  v.  Radway,  34  N.  Y.  511;  Smith  v. 
Poillon,  87  N.  Y.  590,  41  Am.  Rep.  402.  See 
also  the  title  Notary  Public,  vol.  21,  p.  559. 

4.  Officers  of  Patent  Department.  —  Polk  v. 
Wendal,  9  Cranch  (U.  S.)  87;  Philadelphia, 
etc.,  R.  Co.  v.  Stimpson,  14  Pet.  (U.  S.)  448; 
Minter  v.  Crommelin,  18  How.  (U.  S.)  87. 

5.  Police  Officers.  —  Brill  v.  Eddy,  115  Mo.  596. 

6.  Poor  Officers.  —  New  Portland  v.  Kingfield, 
55  Me.  172;  Thornton  v.  Capton,  18  N.  H.  20. 

7.  President.  —  Lapeyre  v.  U.  S.,  17  Wall. 
(U.  S.)  191;  Harris  v.  McKissack,  34  Miss.  464. 

8.  Land  Officers  —  United  States.  —  Ross  v. 
Reed,  1  Wheat.  (U.  S.)  482;  Cofield  v.  McClel- 
land, 16  Wall.  (U.  S.)  331,  affirming  I  Colo.  370. 

Arkansas.  —  Cunningham  v.  Ashley,  12  Ark. 
296;  Branch  v.  Mitchell,  24  Ark.  431;  Rice  v. 
Harrell,  24  Ark.  402. 

California.  —  Rice  v.  Cunningham,  29  Cal. 
492. 

Colorado.  —  Colorado  Fuel,  etc.,  Co.  v.  State 
Board  of  Land  Com'rs,  14  Colo.  App.  84. 

Indiana.  —  Tolleston  Club  v.  State,  141  Ind. 
197. 

Iowa.  —  Spitler  v.  Schofield,  43  Iowa  571. 

Kentucky.  —  Finlay  v.  Humble,  2  A.  K. 
Marsh.  (Ky.)  573;  Hickman  v.  Skinner,  3  T. 
B.  Mon.  (Ky.)  211;  Vincent  v.  Eaves,  1  Met. 
(Ky.)  250. 

Maine.  —  Chandler  v.  Wilson,  77  Me.  76. 

Missouri.  —  Rector  v.  Welch,  1  Mo.  334; 
Macklot  v.  Dubreuil,  9  Mo.  477,  43  Am.  Dec. 
550;  Allison  v.  Hunter,  9  Mo.  749;  Gray  v. 
Givens,  26  Mo.  291;  Milburn  v.  Hardy,  28  Mo. 
514;  Hill  v.  Miller,  36  Mo.  182;  Clark  v.  Ham- 
merle,  36  Mo.  620;  Clarkson  v.  Buchanan,  53 
Mo.  563;  Long  v.  McDow,  87  Mo.  197. 

Nebraska.  —  State  v.  Graham,  21  Neb.  329; 
Green  v.  Barker,  47  Neb.  934. 

Tennessee.  —  State  v.  Cooper,  (Tenn.  Ch. 
1899)  53  S.  W.  Rep.  391. 


Texas.  —  Goode  v.  McQueen,  3  Tex.  241; 
Robertson  v.  Teal,  9  Tex.  344;  Russell  v.  Ran- 
dolph, 11  Tex.  460;  Hatch  v.  Dunn,  11  Tex. 

708. 

Wisconsin.  —  Schnee  v.  Schnee,  23  Wis.  377, 
99  Am.  Dec.  183;  Befay  v.  Wheeler,  84  Wis. 
135. 

Wyoming.  —  State  v.  State  Board  of  Land 
Com'rs,  7  Wyo.  478. 

9.  Public  Surveyors  —  United  States.  —  Ross 
v.  Reed,  1  Wheat.  (U.  S.)  482;  Elmendorf  v. 
Taylor,  10  Wheat.  (U.  S.)  152;  Gait  v.  Gallo- 
way, 4  Pet.  (U.  S.)  332;  Harris  v.  Burchan,  1 
Wash.  (U.  S.)  191. 

Indiana.  — Ashe  v.  Lanham,  5  Ind.  435. 

Kentucky.  —  Hoy  v.  M'Murry,  1  Litt.  (Ky.) 
365;  Taylor  v.  Hansborough,  1  Litt.  (Ky.)  411 ; 
Finlay  v.  Humble,  2  A.  K.  Marsh.  (Ky.)  573; 
Hart  v.  Young,  3  J.  J.  Marsh.  (Ky.)4o8;  Un- 
derwood v.  Crutcher,  7  J.  J.  Marsh.  (Ky.)  537. 

Louisiana. — Jewell  v.  Porche,  2  La.  Ann. 
148. 

Maine.  —  Treat  v.  Orono,  26  Me.  217. 
Michigan.  —  Smith  v.  Rich,  37  Mich.  549. 
Minnesota.  —  Wilder  v.  St.  Paul,  12  Minn. 
192. 

Missouri.  —  Trotter  v.  St.  Louis  Public 
Schools,  9  Mo.  69;  McGill  v.  Somers,  15  Mo.  80. 

New  Jersey.  —  Scott  v.  Yard,  46  N.  J.  Eq.  79; 
State  v.  Lippincott,  25  N.  J.  L.  434;  Slate  v. 
Yauger,  29  N.  J.  L.  384;  State  v.  Morristovvn. 
33  N.  ].  L.  57;  Tainter  v.  Morrisiown,  19  N. 
J.  Eq.  46;  Ward  v.  Folly,  5  N.J.  L.  554;  State 
v.  Trenton,  36  N.  J.  L.  198. 

Oregon.  —  Barnhart  v.  Ehrhart,  33  Oregon 
274. 

Pennsylvania.  —  Renn  v.  Pennsylvania  Hos- 
pilal,  2  S.  &  R.  (Pa  )  413;  McCall  v.  Sybett,  4 
Watts  (Pa.)  431;  Mock  v.  Astley,  13  S.  &  R. 
(Pa.)  382;  Bell  v.  Levers,  4  Da'll.  (Pa.)  210; 
Bellas  v.  Levan,  4  Walts  (Pa.)  294;  Urket  v. 
Coryell,  5  W.  &  S.  (Pa.)  60;  Allegheny  v.  Nel- 
son, 25  Pa.  St.  332;  Ormsby  r.  Ihmsen,  34  Pa. 
St.  462;  Bellas  v.  Cleaver,  40  Pa.  St.  260; 
Ralston  v.  Groff,  55  Pa.  St.  276;  Fritz  v.  Bran- 
don. 78  Pa.  St.  342. 

Texas. — Castleman  v.  Pouton,  51  Tex.  84; 
Groesbeck  v.  Harris,  82  Tex.  411. 

Wisconsin.  —  State  v.  Merriman,  6  Wis.  14. 

10.  Receivers. — Driver  v.  Lanier,  66  Ark.  126. 

11.  Recording    Officers  —  United  States.  — 
Holmes  v.  Cleveland,  etc.,  R.  Co.,  93  Fed 
Rep.  100. 

Colorado.  —  Greeley  v.  Hamman,  17  Colo.  30. 

Iowa.  —  Vandercook  v.  Baker,  48  Iowa  199; 
Collins  v.  Valleau,  79  Iowa  626. 

Kansas.  —  Morrill  v.  Douglass,  14  Kan.  293. 

Louisiana.  —  Ravne  v.  Terrell,  33  La.  Ann. 
812. 

Michigan.  —  Piatt  v.  Stewart,  10  Mich.  260; 
Hall  v.  Kellogg,  16  Mich.  135. 

Missouri. — State  v.  Richardson,  29  Mo. 
App.  595- 

New  Hampshire.  —  Forsaith  v.  Clark,  21  N. 
H.  409;  Fuller  v.  Rounceville,  31  N.  H.  512. 

Pennsylvania. — Com.  v.  Atlantic,  etc.,  R. 
Co.,  53  Pa.  St.  9. 
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officers,1  secretaries  of  state,2  sheriffs,3  state  auditors,4  taxing  officers,5  and 
officers  of  the  treasury  department.0 


South  Carolina.  —  Alston  v.  Alston,  4  S.  Car. 
116. 

Texas.  —  Harrison  v.  McMurray,  71  Tex. 
122;  Caudle  v.  Williams,  (Tex.  Civ.  App.  1899) 
51  S.  W.  Rep.  560. 

Wisconsin.  —  Hay  v.  Hill,  24  Wis.  235; 
Oconto  Co.  v.  Jerrard,  46  Wis.  317;  St.  Croix 
Land,  etc,  Co.  v.  Ritchie,  73  Wis.  409;  Lane 
v.  Djchac,  73  Wis  646. 

Omission  of  Matters  from  Record.  —  Since  the 
law  presumes  that  all  officers  intrusted  with 
the  custody  of  public  files  and  records  will 
perform  their  official  duty  by  keeping  the  same 
safely  in  their  offices,  it  will  be  presumed,  if 
a  paper  is  not  found  where,  if  in  existence,  it 
ought  to  have  been  deposited  or  recorded,  thai 
no  SJch  document  has  ever  existed.  Morrill 
v.  Douglass,  14  Kan.  293;  Piatt  v.  Stewart,  10 
Mich.  260;  Hall  v.  Kellogg,  16  Mich.  135. 

By  statute  in  Michigan  (now  included  in 
Comp.  Laws  1897,  §  3922),  the  absence  of 
official  papers  relating  to  tax  proceedings  from 
their  proper  depositories  raises  no  presumption 
that  ihey  never  existed.  Hogelskamp  v. 
Weeks,  37  Mich.  422.  See  also  Stockle  v. 
Silsbee,  41  Mich.  615;  Silsbee  v.  Slockle,  44 
Mich.  561. 

So  the  presumption  as  to  the  nonexistence 
of  papers  omitted  from  records  is  prima  facie 
merely,  and  may  be  rebutted.  Morrill  v. 
Douglass,  14  Kan.  293.  See  also  West  Jersey 
Traction  Co.  v.  Camden  Horse  R.  Co.,  52  N.  J. 
Eq.  452. 

1.  School  Officers.  —  Scoville  v.  Mattoon,  55 
Conn.  148;  Smith  v.  Knox  Dist.  Tp.,  42  Iowa 
522;  Independent  School  Dist.  v.  Hewitt,  105 
Iowa  663;  McShane  v.  School  Dist.  No.  5,  70 
Mo.  App.  624;  Brock  v.  Bruce,  59  Vt.  313;  Ely 
v.  Cram,  17  Wis.  537;  Paine  v.  White,  21  Wis. 
423;  Scott  v.  Joint  School  Dist.  No.  16,  51  Wis. 
554- 

2.  Secretaries  of  State. —  Lindsey  v.  State 
Auditor,  3  Bush  (Ky.)  234;  Com.  v.  Atlantic, 
etc.,  R.  Co.,  53  Pa.  St.  9. 

3.  Sheriffs  —  Arkansas.  —  Henry  v.  Ward,  4 
Ark.  150;  State  v.  Hammett,  7  Ark.  492;  Put- 
man  u.  State,  49  Ark.  449. 

California.  — Curtis  v.  Herrick,  14  Cal.  117, 
73  Am.  Dec.  632. 

Illinois.  —  Rosenthal  v.  Renick,  44  111.  202; 
Conwell  v.  Watkins,  71  111.  488. 

Indiana.  —  Law  v.  Smith,  4  Ind.  56;  Banks 
v.  Bales,  16  Ind.  423;  Joyce  v.  Madison  First 
Nat.  Bank,  62  Ind.  188;  Elston  v.  Castor.  101 
Ind.  426,  51  Am.  Rep.  754. 

Iowa.  —  Rowan  v.  Lamb,  4  Greene  (Iowa) 
468;  Cobb  v.  Newcomb,  7  Iowa  43. 

Kentucky. —  Case  v.  Colston,  1  Met.  (Ky.)  145. 

Louisiana.  —  Brosnaham  v.  Turner,  16  La. 
433;  Fink  v.  Lallande,  16  La.  547;  Drouet  v. 
Rice,  2  Rob.  (La.)  374;  Hefner  v.  Hesse,  29  La. 
Ann.  149;  Hewitt  v.  Stephens,  5  La.  Ann.  640; 
Morse  v.  McCall,  13  La.  Ann.  215. 

Maine.  —  Emery  v.  Brann.  67  Me.  39. 

Michigan. — Sinclair  v.  Learned,  51  Mich.  335. 

Mississippi.  —  Cooper  v.  Granberry,  33  Miss. 
117;  Duke  v.  Clark,  58  Miss.  465. 

Missouri.  —  Pearce  v.  Dansforth,  13  Mo.  360; 
Wellshear  v.  Kelley,  69  Mo.  343;  McCoy  v. 
Cassidy,  96  Mo.  429;  Davis  v.  Green,  102  Mo. 


170;  Fortune  v.  Fife,  105  Mo.  433;  Ivyz/.  Yan- 
cey, 129  Mo.  501. 

Nebraska.  — Gilbert  v.  Brown,  9  Neb.  90. 

New  Hampshire.  —  Wheelock  v.  Hall,  3  N. 
H.  310. 

New  Jersey.  —  Cumberland  Bank  v.  llann, 
19  N.  J.  L.  166. 

New  York.  —  Bowdoin  v.  Colman,  6  Duer 
(N.  Y.)  182,  3  Abb.  Pr.  (N.  Y.)  431. 

Ohio.  —  Armstrong  v.  McCoy,  8  Ohio  128,  31 
Am.  Dec.  435. 

Pennsylvania.  —  Borlin  v.  Com.,  110  Pa.  St. 
454- 

South  Dakota. — Guernsey  v.  Tuthill,  12  S. 
Dak.  584. 

Texas.  —  Saunders  v.  Gilmer,  8  Tex.  295; 
Sadler  v.  Anderson,  17  Tex.  245;  Giddings  v. 
Day,  84  Tex.  605. 

4.  State  Auditors.  —  People  v.  Phoenix  Bank, 
4  Bosw.  (N.  Y.)  363. 

6.  Taxing  Officers —  California.  —  Palmer  v. 
Boling,  8  Cal.  384. 

Connecticut.  —  Cone  v.  Hartford,  28  Conn. 
376;  Norwich  Sav.  Soc.  v.  Hartford,  48  Conn. 
576. 

Georgia.  —  Tucker  v.  Justices,  34  Ga.  370. 

Illinois.  —  Union  Cent.  L.  Ins.  Co.  v.  Durfee, 
164  111.  186. 

Iowa.  —  Slocum  v.  Slocum,  70  Iowa  259. 

Kansas. —  Harper  v.  Conway  Springs,  9 
Kan.  App.  609. 

Louisiana. — O'Hara  v.  Blood,  27  La.  Ann. 
57- 

Maine.  —  Freeman  v.  Thayer,  33  Me.  76; 
Snow  v.  Weeks,  75  Me.  105. 

Massachusetts.  —  Piatt  v.  Grover,  136  Mass. 
"5- 

Michigan.  —  Perkins  v.  Nugent,  45  Mich. 
156;  Mills  v .  Richard  Tp.,  72  Mich.  100; 
Chamberlain  v.  St.  Ignace,  92  Mich.  332; 
Grand  Rapids  School  Furniture  Co.  v.  Grand 
Rapids,  92  Mich.  564;  Auditor-Gen.  v.  Maier, 
95  Mich.  127. 

Nebraska.  —  Adams  v.  Osgood,  60  Neb.  779; 
Chamberlain  Banking  House  v.  Woolsey,  60- 
Neb.  516. 

New  Hampshire.  —  Perry  v.  Buss,  15  N.  H. 
222;  Pittsfield  v.  Barnstead,  40  N.  H.  477; 
Jaquith  v.  Puiney,  48  N.  H.  138;  Fletcher  v. 
Drew,  48  N.  H.  180. 

New  York.  —  Hand  v.  Columbia  County,  31 
Hun  (N.  Y.)  531. 

Oklahoma.  —  Pentecost  v.  Stiles,  5  Okla.  500. 

Utah.  —  Eureka  Hill  Min.  Co.  v.  Eureka 
City,  22  Utah  447. 

Wisconsin.  —  Standish  v.  Flowers,  16  Wis. 
tio;  Van  Slyke  v.  Stale,  23  Wis.  655;  Arnold 
v.  Juneau  County,  43  Wis.  627;  Slate  v.  Mani- 
towoc County,  59  Wis.  15;  Bass  v.  Fond  du 
Lac  County,  60  Wis.  516;  Canfield  v.  Bayfield 
County,  74  Wis.  60;  Green  Bay,  etc.,  Canal 
Co.  v.  Outagamie  County,  76  Wis.  587. 

Compare  Corn  v.  Cameron  City,  19  Mo.  App. 
573- 

6.  Treasury  Officers,  —  An  order  from  ihe  as- 
sistant secretary  of  the  treasury  will  be  pre- 
sumed, until  the  contrary  appears,  to  have 
been  issued  under  authority  from  the  secre- 
tary.   U.  S.  v.  Adams,  24  Fed.  Rep.  348. 

It  is  presumed,  until  the  contrary  is  estab- 
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Person  Holding  Two  Offices.  —  Where  a  per-on  holding  two  offices  performs  an 
official  act,  he  will  be  presumed  to  have  acted  in  the  capacity  which  would 
render  his  action  valid.1 

Acts  of  Former  Government.  —  The  general  presumption  in  favor  of  the  validity 
of  official  acts  applies  to  the  acts  of  officers  of  a  former  government.2 

Boards.  —  The  presumption  in  favor  of  the  validity  of  official  acts  applies 
equally  to  the  acts  of  boards.3 

Legislative  Bodies.  —  The  presumption  in  favor  of  the  regularity  of  official 
acts  applies  with  regard  to  the  acts  of  legislative  bodies.4 

c  Application  of  Principle  to  Particular  Acts.  —  The  presump- 
tion in  favor  of  the  regularity  of  official  acts  applies,  as  a  general  rule,  to  all 
kinds  of  official  acts,  such  as  the  making  of  official  certificates,5  the  service  of 


lished,  that  a  treasury  agent  acted  rightly  in 
granting  a  permit.  Butler  v.  Maples,  9  Wall. 
(U.  S.)  766. 

1.  Selby  v.  Bass,  19  La.  499;  Whittington  v. 
Whittington,  24  La.  Ann.  157. 

2.  Jones  v.  Garza,  11  Tex.  186;  Hancock  v. 
McKinney,  7  Tex.  384;  State  v.  Sullivan,  9 
Tex.  156. 

3.  Boards  —  United  States.  —  Dallas  County 
v.  McKenzie,  no  U.  S.  686. 

Arkansas.  —  State  v.  Harris,  3  Ark.  570,  36 
Am.  Dec.  460. 

Colorado.  —  Colorado  Fuel,  etc.,  Co.  v.  State 
Board  of  Land  Com'rs,  14  Colo.  App.  84. 

Connecticut.  —  Cone  v.  Hartford,  28  Conn. 
376;  Woodruff  v.  New  York,  etc.,  R.  Co.,  59 
Conn.  92;  State  v.  Asylum  St.  Bridge  Com- 
mission, 63  Conn.  101. 

Indiana.  —  Hord  v.  Elliott,  33  Ind.  220; 
Pendleton,  etc.,  Turnpike  Co.  v.  Barnard,  40 
Ind.  146;  Evans  v.  Clermont,  etc.,  Gravel 
Road  Co.,  51  Ind.  160;  Henry  County  v.  Slat- 
ter,  52  Ind.  171. 

Kansas.  —  Higgins  v.  Curtis,  39  Kan.  283; 
Harper  v.  Conway  Springs,  9  Kan.  App. 
609. 

Michigan.  —  Lacey  v.  Davis,  4  Mich.  140,  66 
Am.  Dec.  524;  Thayer  v.  McGee,  20  Mich.  195; 
Upjohn  v.  Board  of  Health,  46  Mich.  542,  41 
Am.  Rep.  178. 

Missouri.  —  Reilly  v.  Chouquette,  18  Mo. 
220;  Sutherland  v.  Holmes,  78  Mo.  399;  State 
v.  Dugan,  no  Mo.  138;  State  v.  Searcy,  111 
Mo.  236,  affirming  46  Mo.  App.  421;  Belk  v. 
Hamilton,  130  Mo.  292;  Riggins  v.  O'Brien, 
34  Mo.  App.  613;  State  v.  Searcy,  39  Mo.  App. 
393;  Heard  v.  Calhoun  School  Dist.,  45  Mo. 
App.  660;  State  v.  Mackin,  51  Mo.  App.  299; 
Waters  v.  School  Dist.  No,  4,  59  Mo.  App. 
580. 

Nebraska.  —  Red  Willow  County  v.  Davis, 
49  Neb.  796. 

New  Hampshire.  —  Nottingham  v.  Barring- 
ton,  6  N.  H.  302;  Glidden  v.  Unity,  30  N.  H. 
104. 

New  Jersey.  — Chosen  Freeholders  v.  State, 
24  N.  J.  L.  718;  West  Jersey  Traction  Co.  v. 
Camden  Horse  R.  Co.,  52  N.  J.  Eq.  452. 

New  York.  —  Trinity  Church  v.  Higgin9,  4 
Robt.  (N.  Y.)  1;  Hill  v.  Peekskill  Sav.  Bank, 
46  Hun  (N.  Y.)  180;  In  re  Board  of  Rapid 
Transit  R.  Com'rs,  (Supm.  Ct.  Gen.  T.)  18  N. 
Y.  Supp.  320;  Boots  v.  Washburn,  79  N.  Y.  207. 

Pennsylvania.  —  Lansford  Borough,  141  Pa. 
St.  134. 


South  Dakota.  —  Lyman  County  v.  State,  11 
S.  Dak.  391. 

Tennessee.  — Atlanta,  etc.,  R.  Co.  v.  Home, 
106  Tenn.  73. 

Wisconsin.  —  Tainter  v.  Lucas,  29  Wis.  375; 
Harper  v.  Milwaukee,  30  Wis.  365;  Howard 
v.  Oshkosh,  33  Wis.  309;  Lyon  v.  Green  Bay, 
etc.,  R.  Co.,  42  Wis.  538;  Jackson  v.  Rankin, 
67  Wis.  285. 

When  commissioners  of  a  county  purchase 
lands,  it  will  be  presumed,  until  the  contrary 
is  shown,  that  the  purchase  was  made  for  some 
of  the  purposes  authorized  by  law.  Henry 
County  v.  Slatter,  52  Ind.  171 ;  Thayer  v.  Mc- 
Gee, 20  Mich.  195. 

Where  the  existence  of  a  fact  in  pais  is  es- 
sential to  the  validity  of  the  act  of  a  ministerial 
board,  the  general  presumption  of  right  acting 
which  attends  all  official  acts  applies,  and  it 
will  be  presumed  that  the  necessary  fact  ex- 
isted.   State  v.  Dugan,  no  Mo.  138. 

4.  Legislative  Bodies.  —  Kokomo  v.  Slate,  57 
Ind.  152;  Bayard  v.  Baker,  76  Iowa  220;  Louis- 
ville v.  Hyatt,  2  B.  Mon.  (Ky.)  180,  36  Am. 
Dec.  594;  Rutherford  v.  Hamilton,  97  Mo.  543; 
People  v.  Crissey,  91  N.  Y.  616;  Wilson  v. 
State,  16  Tex.  App.  497.  See  also  the 
titles  Ordinances,  vol.  21,  p.  978;  Stat- 
utes. 

Character  of  Newspaper  Selected  for  Publication. 

—  On  proof  that  an  ordinance  had  been  pub- 
lished in  a  newspaper,  it  was  held  that  the 
presumption  that  the  officers  had  done  their 
duty  was  sufficient  to  show  that  the  newspaper 
was  one  of  general  circulation,  as  required  by 
law.    Bayard  v.  Baker,  76  Iowa  220. 

5.  Official  Certificates.  —  Rayne  v.  Terrell,  33 
La.  Ann.  812;  Dale  v.  Wright.  57  Mo.  no; 
Wannell  v.  Kem,  57  Mo.  47S;  Sharpe  a.  Mc- 
Pike,  62  Mo.  300:  Norfleet  v.  Russell,  64  Mo. 
176;  Addis  v.  Graham,  8S  Mo.  197;  Hammond 
v.  Gordon,  93  Mo.  223;  Miichner  v.  Holmes, 
117  Mo.  185.  See  also  the  titles  Acknowledg- 
ments, vol.  1,  p.  503,  note;  Recokds. 

Thus,  where  an  officer  takes  an  affidavit  or 
acknowledgment,  and  the  venue  does  not  ap- 
pear in  his  certificate,  ii  will  be  presumed  that 
he  acted  within  his  local  jurisdiction.  Deery 
v.  Cray,  5  Wall.  (U.  S.)  795;  Doe  v.  Roe.  I  Ga. 
3;  Snell  v.  Eckerson,  8  Iowa  284;  Rackleff  v. 
Norton,  19  Me.  274;  Bradley  v.  West,  60  Mo. 
33;  Avery  v.  Good,  114  Mo.  290;  Englehari- 
Davidson  Mercantile  Co.  v.  Burrell,  66  Mo. 
App.  117;  Schermerhorn  v.  Talman,  14  N.  Y. 
93;  Dennison  v.  Story,  1  Oregon  272. 
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process,1  the  issuance  2  and  levy  of  executions  3  and  attachments,'1  returns,5 
drawing  grand  juries,0  and  the  conduct  of  judicial  sales.7 

Summary  and  Ex  Parte  Proceedings.  — The  general  presumptions  that  all  public 
officers  have  done  their  duty  and  that  their  acts  arc  regular  are  limited  by  the 
rule  that  in  all  summary  and  ex  parte  proceedings  the  party  claiming  under 
them  through  acts  which  divest  the  rights  of  third  persons  must  make  strict 
proof  of  the  performance  of  every  prerequisite  of  the  law.8 

d.  Rebutting  Presumption.  —  The  presumptions  in  favor  of  the  per- 
formance of  official  duty  and  of  the  validity  of  official  acts  are,  of  course, 
rebuttable.9 


1.  Service  of  Process  —  Arkansas.  —  Henry  v. 
Ward,  4  Ark.  150. 

California.  —  Curtis  v.  Herrick,  14  Cal.  117, 
73  Am.  Dec.  632. 

Georgia.  —  Reid  v.  Jordan,  56  Ga.  282. 

Iowa.  —  Cobb  v.  Neivcomb,  7  Iowa  43. 

Kentucky. —  Case  v.  Colston,  1  Met.  (Ky.)  145. 

Massachusetts.  —  Richardson  v.  Smith,  1 
Allen  (Mass.)  541. 

Missouri.  — Crowley  v.  Wallace,  12  Mo.  143; 
State  v.  Williamson,  57  Mo.  192. 

New  York.  — Steinhardt  v.  Baker,  163  N. 
Y.  410,  8  N.  Y.  Annot.  Cas.  13,  affirming  50  N. 
Y.  App.  Div.  628. 

Texas.  —  Saunders  v.  Gilmer,  8  Tex.  295. 

Where  ihe  return  fails  to  show  in  what 
county  the  summons  was  served,  it  will  be 
presumed  that  the  officer  served  the  summons 
in  the  county  for  which  he  was  elected.  Gil- 
bert v.  Brown,  9  Neb.  go. 

2.  Executions  —  Issuance. —  Beebe  v.  U.  S., 
161  U.  S.  104;  Niantic  Bank  v.  Dennis,  37  111. 
381;  Blodgett  v.  Perry,  97  Mo.  263,  10  Am.  St. 
Rep.  307. 

3.  Levy  of  Executions.  —  Den  v.  Hoboken 
Land,  etc.,  Co.,  18  How.  (U.  S.)  272;  Tucker 
v.  Bond,  23  Ark.  268;  Doe  v.  Bigger,  6  Ga. 
188;  Hefner  v.  Hesse,  29  La.  Ann.  149;  Eads 
v.  Stephens,  63  Mo.  90;  State  v.  Springate,  51 
Mo.  App.  619;  Miller  v.  Dunn,  62  Mo.  216; 
Hearne  v.  Keath,  63  Mo.  84;  Wheelock  v.  Hall, 
3  N.  H.  310;  Borlin  v.  Com.,  no  Pa.  St.  454; 
Filler  v.  Patton,  8  W.  &  S.  (Pa.)  455;  Paine  v. 
Tuttwiler,  27  Gratt.  (Va.)  440. 

4.  Attachments.  —  Rowan  v.  Lamb,  4  Greene 
(Iowa)  468;  Budd  v.  Durall,  36  Iowa  315; 
Lackey  v.  Seibert,  23  Mo.  85;  Boyd  v.  Buck- 
ingham, 10  Humph.  (Tenn.)  434. 

5.  Returns.  —  Conwell  v.  Watkins,  71  111.  488: 
Webber  v.  Webher,  1  Met.  (Ky.)  18;  Anderson 
v.  Sutton,  2  Duv.  (Ky.)48o;  Davis  v.  Johnson, 
3  Munf.  (Va.)  81;  Slaughter  v.  Bevans,  1  Pin. 
(Wis.)  348.  See  also  the  title  Returns,  18 
Encyc.  of  Pl.  and  Pr.  965. 

6.  Drawing  Grand  Juries.  —  See  the  title  Jury 
and  Jury  Trial,  vol.  17,  pp.  1269,  1299.  See 
also  State  v.  Howard,  10  Iowa  101. 

7.  Judicial  Sales  —  United  States.  —  Slicer  v. 
Pittsburg  Bank,  16  How.  (U.  S.)  571. 

California.  —  Spauldingz>.  Howard,  I2r  Cal. 
194. 

Georgia.  —  Doe  v.  Roe,  4  Ga.  155;  Doe  v. 
Biggers,  6  Ga.  188;  Solomon  v.  Peters,  37  Ga. 
251,  92  Am.  Dec.  69;  Roe  v.  Doe,  39  Ga.  333; 
Wilson  v.  Garrick,  72  Ga.  660;  Livingston  v. 
Hudson,  85  Ga.  835. 

Indiana.  —  Law  v.  Smith,  4  Ind.  56;  Banks 
v.  Bales,  16  Ind  423;  Culbertson  v.  Milhollin, 
22  Ind.  362.  85  Am.  Dec.  428;  Joyce  v.  Madi- 
son First  Nat.  Bank,  62  Ind.  188;  Elston  v. 


Castor,  101  Ind.  426,  51  Am.  Rep.  754;  Mil- 
burn  v.  Phillips,  136  Ind.  680. 

Iowa.  —  Cole  v.  Porter,  4  Greene  (Iowa)  510; 
Pursley  v.  Hays,  17  Iowa  311,  22  Iowa  11,  92 
Am.  Dec.  350. 

Kentucky.  —  Vincent  v.  Eaves,  1  Met.  (Ky.) 
247;  Ellis  v.  Carr,  1  Bush  (Ky.)  527;  Alien  V. 
Robinson,  3  Bibb  (Ky.)  328;  Bustard  v.  Gates, 
4  Dana  (Ky.)  430;  Phillips  v.  Jamison,  14  B. 
Mon.  (Ky.)  466. 

Louisiana.  —  Hewitt  v.  Stephens,  5  La.  Ann. 
640;  Waddell  v.  Judson,  12  La.  Ann.  13;  Morse 
v.  McCall,  13  La.  Ann.  215. 

Michigan.  —  Blair  v.  Compton,  33  Mich.  414; 
Sinclair  v.  Learned,  51  Mich.  335. 

Mississippi.  —  Nebbett  v.  Cunningham,  27 
Miss.  292;  Cooper  v.  Granberry,  33  Miss.  117; 
Duke  v.  Clark,  58  Miss.  465. 

Missouri.  —  Hendrickson  v.  St.  Louis,  etc., 
R.  Co.,  34  Mo.  188,  84  Am.  Dec.  76;  McCormick 
v.  Fitzmorris,  39  Mo.  24;  Merchant's  Bank  v. 
Harrison,  39  Mo.  433,  93  Am.  Dec.  28;;  Car- 
penter v.  King,  42  Mo.  219;  Huxley  Harrold, 
62  Mo.  516;  Downing  v.  Still,  43  Mo.  309;  Mc- 
Coy v.  Cassidy,  96  Mo.  429;  Davis  v.  Green, 
102  Mo.  170;  Ivy  v.  Yancey,  129  Mo.  501. 

New  Jersey.  —  Osborne  v.  Tunis,  25  N.  J.  L. 
633- 

New  York.  —  Wood  v.  Terry,  4  Lans.  (N. 
Y.)  80. 

North  Carolina.  —  McLane  v.  Moore,  6  Jones 
L.  (51  N.  Car.)  520. 

Texas. —  Sadler  v.  Anderson,  17  Tex.  245; 
Baker  v.  Coe,  20  Tex.  429;  Giddings  v.  Day, 
84  Tex.  605. 

Vermont.  —  Doolittle  v.  Holton,  26  Vt.  588; 
Drake  v.  Mooney,  31  Vt.  617,  76  Am.  Dec. 
145- 

Wisconsin.  —  Harteaux  v.  Eastman,  6  Wis. 
410;  Eaton  v.  White.  18  Wis.  517;  Wood  v. 
Meyer,  36  Wis.  308. 

See  also  the  title  Judicial  Sales,  vol.  17, 
pp.  970,  973,  974. 

8.  Summary  and  Ex  Parte  Proceedings.  —  Ft. 
Smith  v.  Dodson,  51  Ark.  447  14  Am.  St.  Rep. 
62;  Keane  v.  Cannovan,  21  Cal.  291,  82  Am. 
Dec.  738;  Morton  v.  Reeds,  6  Mo.  64. 

This  principle  finds  its  chief  exemplification 
in  regard  to  summary  sales  for  the  enforce- 
ment of  tax  levies  Ronkendorff  v.  Taylor,  4 
Pet.  (U.  S.)  349;  Bishop  v.  Lovan.  4  B.  Mon. 
(Ky.)  120;  McAllister  v.  Shaw,  69  Me.  348: 
Morton  v.  Reeds,  6  Mo.  84;  Reeds  v.  Morton, 
9  Mo.  878;  Nelson  v.  Goebel,  17  Mo.  161; 
Yankee  v.  Thompson,  51  Mo.  234;  Gregg  v. 
Jesberg,  113  Mo.  34;  Huey  v.  Van  Wie,  23 
Wis.  6:3.    And  see  the  title  Tax  Titles. 

9.  Rebutting  Presumption  —  Colorado.  —  Peo- 
ple v.  Grand  County,  6  Colo.  202. 

Indiana.  —  Milburn  v.  Phillips,  136  Ind.  680. 
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XI.  Presumptions  Arising  from  Ordinary  Conduct  of  Mankind  —  1.  In 

General.  — ■  Numerous  presumptions  are  drawn  from  the  ordinary  conduct  of 
mankind  in  the  transaction  of  business  or  trade. 

Delivery  of  instruments.  — Thus,  contracts  are  presumed  to  have  been  executed 
and  delivered  upon  the  day  of  their  date,1  and  are  presumed  to  have  been 
executed  within  the  state;3  and  the  delivery  of  contracts  and  deeds  may  be 
presumed  from  their  possession  by  the  promisee  or  grantee,3  or,  in  case  of 


Louisiana.  —  Sage  v.  Board  of  Liquidation, 
37  La.  Ann.  412. 

Maryland.  —  Kershner  v.  Kershner,  36  Md. 
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Michigan.  —  Bangs  v.  Stephenson,  63  Mich. 
661;  Audiior-Gen.  v.  Hill,  97  Mich.  80. 

Missouri.  —  Moreau  v.  Bianham,  27  Mo.  351; 
Carpenier  v.  King,  42  Mo.  219;  State  v.  Sprin- 
gate,  51  Mo.  App.  619 

Ohio.  —  Skinner  v.  Brown,  17  Ohio  St.  33. 

Oregon.  —  Barnhart  v.  Ebrhart,  33  Oregon 
274. 

South  Carolina.  —  Sternberger  v.  McSween, 
14  S.  Car.  3;. 

1.  Date  ox  Contract  —  England. —  Butler  v. 
Mou  nigarret,  7  H.  L.  Cas.  633. 

United  States.  —  U.  S.  v.  Le  Baron,  19  How. 
(U.  S)73- 

Alabama.  —  Baker  v.  Blackburn,  5  Ala.  417, 

Arkansas.  —  Inglish  v.  Breneman,  5  Ark. 
378,  41  Am.  Dec.  96. 

Colorado.  —  Miller  v.  Williams,  27  Colo.  34. 

Illinois.  —  Hardin  v  Crate,  78  111.  533;  Pitts 
Sons'  Mfg.  Co.  v.  Poor,  7  111.  App.  24;  Dun- 
canson  v.  Kirby,  90  111.  App.  15. 

Indiana.  —  Cecil  v.  Mix,  6  Ind.  478. 

Iowa.  —  Henry  County  v.  Bradshaw,  20 
Iowa  355. 

Kansas.  — Cain  v.  Robinson,  20  Kan.  456. 
Kentucky. —  Higdon  v.  Higdon,  6  J.  J.  Marsh. 
(Kv.)  51. 

Maryland.  —  Rosenthal  v.  Maryland  Brick 
Co  ,  61  Md.  590. 

Massachusetts.  —  Benthall  v.  Judkins,  13 
Met.  (Mass.)  265. 

Mississippi .  —  Morgan  v.  Burrow,  (Miss. 
1894)  16  So.  Rep.  432. 

Missouri.  —  St.  Louis  v.  Armstrong,  38  Mo. 
2q;  Carter  v.  Carter,  44  Mo.  195;  Dausch  v. 
Crane,  109  Mo.  323. 

New  York.  —  Bell  v.  Davis,  8  Barb.  (N.  Y.) 
210;  St.  John  v.  American  Mut.  L.  Ins.  Co.,  2 
Duer  (N.  Y.)  419. 

Pennsylvania.  —  Butcher  v.  Fernan,  2  Kulp 
(Pa.)  407. 

Texas.  —  H  utchins  v.  Flintge,  2  Tex.  473,  47 
Am.  Dec.  659. 

Wisconsin.  —  Mason  v.  Noonan,  7  Wis.  609; 
In  re  Boyle,  9  Wis.  264;  Clark  v.  Janesville, 
10  Wis.  136;  State  v.  Fonte,  11  Wis.  14,  78  Am. 
Dec.  6Sq;  Berliner  v.  Waterloo,  14  Wis.  378; 
Dodge  v.  Hopkins,  14  Wis.  630;  Wheelers. 
Single,  62  Wis.  380. 

For  addiiional  cases  see  the  titles  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4, 
pp  204,  319;  Date,  vol.  8,  p.  72q  et  seq. 

The  Date  of  the  Cancellation  of  a  Revenue  Stamp 
attached  to  an  instrument  without  dale  affords 
presumptive  evidence  of  its  execution  at  such 
date.  Holbrook  v.  New  Jersey  Zinc  Co.,  57 
N.  Y.  616. 

Publication  of  Newspaper.  —  It  will  be  pre- 
sumed that  a  newspaper  was  published  at  or 


before  the  time  of  its  date.  Clarke  County  v. 
State,  61  Ind.  75. 

2.  Locus  Contracti.  —  Cothran  v.  Cunning- 
ham. 28  Ga.  179,  Woods  v.  Dial,  12  111.  72; 
Walker  v.  Woollen,  54  Ind.  164,  23  Am.  Rep. 
639;  Franklin  v.  Thurston,  8  Blackf.  (Ind.) 
160;  Hutchins  v.  Hanna,  8  Ind.  533;  Bur- 
roughs v.  Wilson,  59  Ind.  536;  Henderson  v. 
Ackelmire,  59  Ind.  540;  Cook  v.  Crawford,  4 
Tex.  420.  Compare  American  Ins.  Co.  v. 
Cutler,  36  Mich.  261  (note  executed  to  foreign 
corporation). 

Where  a  person  resides  in  one  state  and  his 
place  of  business  is  in  another,  the  presump- 
tion is  that  his  contracts  are  made  at  his  place 
of  business,  rather  than  at  his  place  of  resi- 
dence.   Varick  v.  Crane,  4  N.  J.  Eq.  128. 

So,  in  the  absence  of  proof  to  the  contrary, 
a  mortgage  of  lands  in  another  state  will  be 
presumed  to  have  been  executed  in  the  place 
where  the  lands  are  situated.  Thayer  v. 
Marsh,  11  Hun  (N.  Y.)  501. 

Note  Payable  at  Bank.  —  In  an  action  brought 
in  Indiana  on  a  promissory  note  payable  at  a 
bank  whose  locality  was  not  stated,  it  was 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  note  was  executed  and  the 
bank  located  in  that  state.  Clark  v.  Carey,  63 
Ind.  105.    See  also  Roach  v.  Hill,  54  Ind.  245. 

3.  Delivery  of  Written  Contracts.  —  Nichols  v. 
Alsop,  10  Conn.  268;  Richardson  v.  Noble,  77 
Me.  390;  Reddin  v.  Shute,  (Mass.  1793)  I  Dane 
Abr.  575;  Whitaker  v.  Salisbury,  15  Pick. 
(Mass.)  534;  Jenson  v.  Chicago,  etc.,  R.  Co., 
37  Minn.  383;  Wood  v.  Chetwood,  44  N.J.  Eq. 
64,  45  N.  J.  Eq.  369. 

Possession  of  Letters  of  Administration  by  the 
person  to  whom  they  purport  to  be  granted 
raises  a  presumption  of  delivery.  McNair  v. 
Dodge,  7  Mo.  404. 

Bills  and  Notes.  —  Scaife  v.  Byrd,  39  Atk. 
568;  Taylor  v.  Gay,  6  Blackf.  (Ind.)  151;  Hol- 
liday  v.  Lewis,  14  Hun  (N.  Y.)  478;  Saratoga 
County  Bank  v.  Leach,  37  Hun  (N.  Y.)  336; 
Pate  v.  Brown,  85  N.  Car.  166;  State  v.  In- 
gram, 5  Ired.  L.  (27  N.  Car.)  441;  Eaves  v. 
Cantzon,  I  Brev.  (S.  Car.)  308.  Compare  Mills 
v.  Husson,  63  Hun  (N.  Y.)632,  18  N.  Y.  Supp. 
519. 

Bonds.  —  Spence  v.  Rutledge,  11  Ala.  590; 
Firemen's  Ins.  Co.  v.  McMillan,  29  Ala.  147; 
State  v.  Suwannee  County,  21  Fla.  1;  Glenn 
v.  Grover,  3  Md.  228;  Wood  v.  Chetwood,  44 
N.  J.  Eq.  64,  45  N.  J.  Eq.  369;  Bostwick  v. 
Van  Voorhis,  91  N.  Y.  353;  Ward  v.  Churn,  iS 
Gratt.  (Va  )  Soi.  98  Am.  Dec.  749.  See  also 
the  title  Bonds,  vol.  4,  p.  624. 

Rebutting  Presumption. — Whitsell  v.  Mebane, 
64  N.  Car.  345. 

Check.  —  Hoyt  v.  Seeley,  iS  Conn.  359. 

Deeds  —  United  States.  —  Flagg  v.  Mann,  2 
Sumn.  (U.  S.)4S6;  Dunn  v.  Games,  1  McLean 
(U.  S.)  321;  Hanrick  v.  Neely,  10  Wall.  (U.  S.) 
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deeds,  from  their  being  recorded.1  On  the  other  hand,  where  a  deed  or  other 
contract  is  found  in  the  possession  of  the  grantor  or  promisor,  the  presump- 
tion arises  that  no  delivery  had  been  made.2 

Knowledge*  of  Contents  of  Instruments.  —  Persons  are  presumed  to  know  the  con- 
tents of  written  instruments  which  they  sign;3  and  this  is  true  though  the 


364;  Gould  v.  Day,  94  U.  S.  405;  Mills  v. 
Mills,  57  Fed.  Rep.  873. 

Alabama.  —  Lewis  v.  Watson,  98  Ala.  479, 
39  Am.  St.  Rep.  82. 

Arkansas.  —  Scaife  v.  Byrd,  39  Ark.  568. 

California.  —  Branson  v.  Caruthers,  49  Cal. 
374- 

Colorado.  —  Miller  v.  Williams,  27  Colo.  34. 

Florida.  —  Campbell  v.  Car  ruth,  32  Fla.  264. 

Georgia.  —  Rushin  v.  Shields,  n  Ga.  638,  56 
Am.  Dec.  436. 

Illinois.  —  Reed  v.  Douthit,  62  111.  348;  Mc- 
Cann  v.  Atherton,  106  111.  31. 

Indiana.  —  Burkholder  v.  Casad,  47  Ind. 
418;  Steeple  v.  Downing,  60  Ind.  478;  Pool  v. 
Davis,  135  Ind.  323;  McFall  v.  McFall,  136 
Ind.  622. 

Iowa.  —  McGee  v.  Allison,  94  Iowa  527. 

Maine.  —  Hatch  v.  Haskins,  17  Me.  391; 
Patterson  v.  Snell,  67  Me.  559;  Webster  v. 
Calden,  55  Me.  165,  Hill  v.  McNichol,  80  Me. 
209. 

Maryland.  —  Stewart  v.  Redditt,  3  Md.  67. 

Michigan.  —  Patrick  v.  Howard,  47  Mich.  40; 
Fenton  v.  Miller,  94  Mich.  204. 

Missouri.  —  Rogers  v.  Carey,  47  Mo.  232,  4 
Am.  Rep.  322;  Kane  v.  McCown,  55  Mo.  181; 
Crowder  v.  Searcy,  103  Mo.  97;  Allen  v.  De 
Groodt,  105  Mo.  442;  Rumsey  v.  Otis,  133 
Mo.  85. 

Nebraska.  —  Brittain  v.  Work,  13  Neb.  347. 

New  York.  —  McClellan  v.  Zwingli.  70  Hun 
(N.  Y.)  600,  24  N.  Y.  Supp.  371;  Mercantile 
Safe  Deposit  Co.  v.  Huntinglon.  89  Hun  (N.  Y.) 
465;  Wallace  v.  Berdell,  97  N.  Y.  13. 

North  Carolina.  —  Tuttle  v.  Rainey,  98  N. 
Car.  513. 

Ohio.  —  Lore  v.  Truman,  1  Ohio  Dec.  (Re- 
print) 510,  10  West  L.J.  250;  Harvey  v.  Jones, 
1  Disney  (Ohio)  65. 

Pennsylvania.  —  Daisz's  Appeal,  128  Pa.  St. 
572. 

Soicth  Carolina.  —  Shaw  v.  Cunningham,  16 
S.  Car.  631. 

Texas.  —  Tuttle  v.  Turner,  28  Tex.  759; 
Thomson  v.  Hines,  59  Tex.  525. 

Vermont.  —  Dwinell  v.  Bliss,  58  Vt.  353. 

Wisconsin. — Stewart  v.  Stewart,  50  Wis. 
445.    See  also  the  title  Deeds,  vol.  9.  p.  159. 

Production  of  a  deed  to  an  ancestor  by  the 
heirs  raises  a  presumption  of  its  delivery. 
Steeple  v.  Downing.  60  Ind.  478. 

Mortgage.  —  Scaife  v.  Byrd,  39  Ark.  568: 
Gibson  v.  Norway  Sav.  Bank,  69  Me.  579. 

Assignment  of  Mortgage.  —  Richardson  v. 
Noble,  77  Me.  390. 

1.  Recording  Deed  Presumptive  Evidence  of  De- 
livery—  Call fornia.  —  Ward  v.  Dougherty,  75 
Cal.  240,  7  Am.  St.  Rep.  151.  Compare  Barr  v. 
Schroeder,  32  Cal.  609. 

Illinois.  —  Thompson  v.  Dearborn,  107 
111.  87. 

Io-,va.  —  Savery  v.  Browning,  18  Iowa  246; 
Robinson  v.  Gould,  26  Iowa  89. 

Kansas.  —  Heil  v.  Redden,  45  Kan.  562. 
Maryland.  —  Stewarl  z\  Redditt,  3  Md.  67 


Massachusetts.  —  Powers  v.  Russell,  13  Pick. 
(Mass.)  69. 

Michigan.  —  Patrick  v.  Howard,  47  Mich.  40. 
Mississippi.  —  Metcalfe  v.  Brandon,  60  Miss. 
685. 

Missouri.  —  McReynolds  v.  Grubb,  150  Mo. 
352;  Eau  Claire  Lumber  Co.  v.  Anderson,  13 
Mo.  App.  429. 

Nebraska.  —  Bowman  v.  Griffith,  35  Neb. 
361. 

New  Jersey.  —  Collins  v.  Collins,  45  N.  J. 
Eq.  813. 

New  York.  —  Gilbert  v.  North  American  F. 
Ins.  Co.,  23  Wend.  (N.  Y.)  43,  35  Am.  Dec. 
543;  Bettinger  v.  Van  Alstine,  79  Hun  (N.  Y.) 
517.  Compare  Gifford  v.  Corrigan,  105  N.  Y. 
223. 

North  Carolina.  — Helms  v.  Austin,  116  N. 
Car.  751. 

Ohio.  —  Mitchell  v.  Ryan,  3  Ohio  St.  377; 
Harvey  v.  Jones,  1  Disney  (Ohio)  65. 

Pennsylvania.  —  Rigler  v.  Cloud.  14  Pa.  St. 
361;'  Birmingham  v.  Anderson,  40  Pa.  St.  506; 
Kille  v.  Ege,  79  Pa.  St.  15. 

South  Carolina.  —  Dawson  v.  Dawson,  Rice 
Eq.  (S.  Car.)  243;  McDaniel  v.  Anderson,  19 
S.  Car.  211. 

Tennessee.  —  Thompson  v.  Jones,  1  Head 
(Tenn.)  574. 

Texas.  —  Luzenberg  v.  Bexar  Bldg.,  etc., 
Assoc.,  9  Tex.  Civ.  App.  261. 

Compare  Walsh  v.  Vermont  Mut.  F.  Ins.  Co., 
54  Vt.  351.  For  other  cases  see  the  title  Deeds, 
vol.  9,  pp.  159,  160. 

Rebutting  Presumption.  —  Younge  v.  Guil- 
beau,  3  Wall.  (U.  S.)  636;  Bialock  v.  Miland, 
87  Ga.  574;  Bullitt  v.  Taylor,  34  Miss.  708,  69 
Am.  Dec.  412;  Bettinger  v  Van  Alstine,  79 
Hun  (N.  Y.)  517;  Mitchell  v.  Ryan,  3  Ohio  St. 
377;  Chess  v.  Chess,  1  P.  &  W.  (Pa.)  32,  21 
Am.  Dec.  350;  Boardman  v.  Dean,  34  Pa.  St. 
252;  Harwood  v.  Steel,  4  Phila.  (Pa.)  88,  17 
Leg.  Int.  (Pa.)  221;  Thompson  v.  Jones,  1 
Head  (Tenn.)  574.  And  see  the  title  Deeds, 
vol.  9,  p.  160. 

2.  Purviance  v.  Jones,  120  Ind.  162,  16  Am. 
§t.  Rep.  319;  Hatch  v.  Haskins,  17  Me.  391; 
Saratoga  County  Bank  v.  Leach,  37  Hun  (N. 
Y.)  336. 

Bill  of  Sale  Remaining  in  Possession  of  Vendee. 

—  Bryant  v.  Bryant,  42  N.  Y.  11. 

3.  Knowledge  of  Contents  of  Instruments  from 
Signature —  United  States.  —  New  York  L.  Ins. 
Co.  v.  Fletcher,  117  U.  S.  519. 

Alabama. — Thornton  v.  Sheffield,  etc.,  R. 
Co.,  84  Ala.  109,  5  Am.  St.  Rep.  337;  Piedmont 
Land,  etc.,  Co.  v.  Thomson-Houston  Motor 
Co.,  (Ala.  1S92)  12  So.  Rep.  768. 

Delaware.  —  Green  v.  Maloney,  7  Houst. 
(Del.)  22. 

Georgia.  —  Gaither  v.  Gaither,  20  Ga.  709. 

Illinois.  —  Doran  v.  Mullen,  78  111.  342; 
Hartford  L..  etc.,  Ins.  Co.  v.  Gray,  80  111.  28. 

louisiana.  —  Boagni  v.  Fouchy,  26  La.  Ann. 
594- 

Maine.  —  Readfield  v.  Shaver,  50  Me.  36,  79 
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person  could  neither  read  nor  write,  and  his  signature  is  by  mark.1  It  is  also 
presumed  that  a  person  receiving  a  written  instrument  in  the  transaction  of 
business  is  acquainted  with  its  contents.2 

Orderly  Conduct  of  Business.  —  A  business  transaction  is  presumed  to  have  been 
conducted  in  the  regular  and  usual  manner.3 

Operation  of  Trains  and  Wagons.  — ■  It  will  be  presumed  that  trains  running  on  a 
railroad  track  are  operated  by  the  owner  of  the  track.4  Similarly,  delivery 
wagons  are  presumed  to  belong  to  and  to  be  operated  by  the  persons  whose 
business  names  are  upon  them.5 

Municipal  Corporations  will  be  presumed  to  have  been  incorporated  under  the 
general  laws  rather  than  by  special  legislation.6 

2.  Presumptions  Arising  from  Natural  Love  and  Affection.  —  Natural  love  and 
affection  which  usually  exist  between  persons  in  particular  relationship  to  each 
other  have  given  rise  to  presumptions  or  inferences  different  from  those  which 
would  have  arisen  had  no  such  relationship  existed.  Thus,  where  real  estate  is 
purchased  by  a  husband  or  father,  and  the  conveyance  is  taken  in  the  name 
of  his  wife  or  child,  the  presumption  of  a  resulting  trust  in  favor  of  the  former, 
which  would  have  arisen  if  such  relationship  did  not  exist,  does  not  arise.7 
Similarly,  where  services  are  rendered  between  members  of  the  same  family, 
no  implied  contract  for  remuneration  arises,  as  in  the  case  of  services  rendered 
between  strangers.*  Again,  if  personal  property  is  delivered  by  a  parent  to 
his  child,  or  by  a  husband  to  his  wife,  the  presumption  that  the  transaction  is 
a  gift  rather  than  a  loan  arises;9  but  since  the  married  woman's  property  acts 


Am.  Dec.  592;  Littlefield  v.  Littlefield,  28  Me. 
180:  Mattocks  v.  Young,  66  Me.  459. 

Massachusetts.  —  Davis  v.  Jenney,  1  Met. 
(Mass.)  221;  Androscoggin  Bank  v.  Kimball, 
10  Cush.  (Mass.)  373;  Fonseca  v.  Cunard 
Steamship  Co.,  153  Mass.  553. 

Missouri. — Cooper  v.  Deal,  114  Mo.  527; 
Robinson  v.  Jarvis,  25  Mo.  App.  421. 

New  Jersey.  —  Matter  of  Maxwell,  8  N.  J. 
Eq.  251. 

New  York.  —  Harris  v.  Story,  2  E.  D.  Smith 
(N.  Y.)  363. 

Pennsylvania.  —  Rose  v.  West  Philadelphia 
R.  Co.,  (Pa.  1S88)  12  Atl.  Rep.  78. 

'Jexas. —  Howell  v.  Hanrick,  (Tex.  Civ. 
App.  1894)  25  S.  VV.  Rep.  41. 

Vermont.  —  Wing  v.  Cooper,  37  Vt.  169. 

One  Whose  Signature  Is  Procured  by  Fraud  is 
not  within  the  rule  that  one  is  presumed  to 
know  the  contents  of  a  paper  which  he  signs. 
Burroughs  v.  Pacific  Guano  Co.,  81  Ala.  255. 
See  also  the  title  Fraud  and  Deceit,  vol.  14, 
pp.  134.  193- 

The  Character  in  Which  Parties  Signed  a  Note 
is  presumed  to  have  been  correctly  exhibited 
by  it  until  the  contrary  is  shown.  Lord  v. 
Moody,  41  Me.  127. 

Subscribing  Witnesses  are  not,  however,  pre- 
sumed to  know  the  conients  of  the  paper  they 
have  attested.  Hill  v.  Johnston,  3  Ired.  Eq. 
(38  N.  Car.)  432. 

1.  Doran  v.  Mullen,  78  111.  342;  Harris  v. 
Story,  2  E.  D.  Smith  (N.  Y.)  363. 

2.  Balger  v.  Dinsmore,  51  N.  Y.  r66,  10  Am. 
Rep.  575-  And  ste  the  title  Bills  of  Lading, 
vol.  4,  p.  507. 

3.  Orderly  Conduct  of  Business.  —  Godfroy  v. 
Disbrow,  Walk.  (Mich.)  260;  Mathias  v. 
O'Neill,  94  Mo.  520;  Blodgett  v.  Schaffer,  94 
Mo.  652;  While  v.  Ingram,  110  Mo.  474;  Allen 
v.  Logan,  96  Mo.  591;  Fitzgerald  v.  Barker, 
85  Mo.  13;  Wendover  v.  Baker,  121  Mo.  273; 


Ivy  v.  Yancey,  129  Mo.  501;  Fox  v.  Windes, 
127  Mo.  502,  48  Am.  St.  Rep.  648;  Wernwag 
v.  Chicago,  etc.,  R.  Co..  20  Mo.  App.  473; 
Ashe  v.  De  Rosset,  8  Jones  L.  (53  N.  Car.)  240; 
Muster  v.  Chicago,  etc.,  R.  Co.,  61  Wis.  325, 
50  Am.  Rep.  141. 

4.  Trains  —  By  Whom  Operated.  —  Walsh  v. 
Missouri  Pac.  R.  Co.,  102  Mo.  582.  Compare 
Moling  7i.  Barnard.  65  Mo.  App.  600. 

When  a  railroad  company  owns  a  railroad 
in  operation,  bearing  the  name  of  the  com- 
pany, the  presumption  is  that  the  company 
operates  it.  Ferguson  v.  Wisconsin  Cent.  R. 
Co.,  63  Wis,  145. 

5.  Ownership  of  Delivery  Wagons.  —  Birnbaum 
v.  Lord,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)493; 
Doherty  v.  Lord,  (C.  PI.  Gen.  T.)  8  Misc.  (N. 
Y.)  227;  Ferguson  v.  Ehrel,  (N.  Y.  City  Ct. 
Gen.  T.)  14  Misc.  (N.  Y.)  454;  Spitzer  v.  Nas- 
sau Newspaper  Delivery  Express  Co.,  (Supm. 
Cl.  App.  T.)  20  Misc.  (N.  Y  )  327;  Diel  v.  Zelt- 
ner  Brewing  Co.,  30  N.  Y.  App.  Div.  291.  See 
also  Norris  v.  Kohler,  41  N.  Y.  42;  Seaman  v. 
Koehler,  122  N.  Y.  646. 

6.  Logansport  v.  Wright,  25  Ind.  512;  Cen- 
terville  v.  Woods,  57  Ind.  192;  South  Bend  v. 
Paxon,  67  Ind.  22S;  Logansport  v.  Dick,  70 
Ind.  65,  36  Am.  Rep.  166;  Brazie  v.  McBride, 
69  Ind.  244. 

7.  Presumptions  from  Natural  Love  and  Affection 
—  Advancements.  —  See  the  title  Implied 
Trusts,  vol.  15,  p.  1155  et  sea./  and  see  Allen 
v.  De  Groodt,  98  Mo.  159,  14  Am.  St.  Rep.  626. 

8.  See  the  titles  Implied  or  Quasi  Con- 
tracts, vol.  15,  p.  1083  et  seg.;  Parent  and 
Child,  vol.  21,  p.  1034. 

9.  Bell  v.  McCawley,  29  Ga.  356;  Schillinger 
v.  Kratt,  25  Md.  49;  Mulliken  v.  Greer,  5  Mo. 
489;  Martin  v.  Martin,  13  Mo.  36;  Beale  v. 
Dale,  25  Mo.  301.  See  also  the  titles  Gifts, 
vol.  14,  pp.  1033,  1035;  Loans,  vol.  iq,  p.  463. 

Where  a  Parent  Gives  Money  to  His  Child,  a 
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there  is  no  presumption  that  a  married  woman  intends  to  give  to  her  husband 
the  money  she  places  in  his  hands,  any  more  than  a  gift  would  be  inferred 
from  a  deposit  of  money  with  the  husband  in  like  manner  by  a  third  person.1 

Murder  of  Wife.  —  It  has  been  held  that  where  a  man  is  charged  with  the 
murder  of  his  wife  there  is  a  strong  presumption  of  innocence  arising  from  the 
existence  of  the  marital  relation  ;  that  this  presumption  is  in  addition  to  and  to 
be  distinguished  from  the  legal  presumption  of  innocence  that  exists  in  any 
case  in  favor  of  any  person  charged  with  the  commission  of  a  crime;  and  that 
in  cases  where  both  exist  the  prosecution  must  overcome  the  force  of  both 
before  the  accused  can  be  found  guilty.2 

3.  Love  of  Life  and  Avoidance  of  Danger.  —  love  of  life  on  the  part  of  indi- 
viduals is  presumed,3  and  where  it  is  shown  that  the  death  of  a  person  was 
either  by  accident  or  by  suicidal  act,  the  presumption  is  against  suicide  and 
in  favor  of  accident.4 


prima  facie  presumption  obtains  that  it  was 
intended  as  an  advancement  or  a  gift  rather 
than  as  a  loan.  St.  Louis  Trust  Co.  v.  Ru- 
dolph, 136  Mo.  169. 

Improvements  by  One  Spouse  on  Other's  Land. 
—  See  the  title  Improvements,  vol.  16,  p.  122. 

1.  Stickney  v.  Stickney,  131  U.  S.  227.  See 
also  the  titles  Gifts,  vol.  14,  p.  1034:  Husband 
and  Wife,  vol.  15,  p.  854;  Separate  Property 
of  Married  Women, 

The  occupation  of  the  wife's  premises  by  the 
husband  for  the  purposes  of  his  business  raises 
a  presumption  that  he  o'ccupies  them  with  her 
assent  and  that  no  rent  is  to  be  paid  therefor. 
Hauer's  Estate,  140  Pa.  St.  420,  23  Am,  St. 
Rep.  245;  Gilman's  Estate,  9  Pa.  Co.  Ct.  in. 

2.  Murder  of  Wife. —  State  v.  Watkins,  9 
Conn.  47,  2i  Am.  Dec.  7T2;  State  v.  Green,  35 
Conn.  205;  People  v.  Harris,  136  N.  Y.  450; 
Hendrickson  v.  People,  (Supm.  Ct.  Gen.  T.)  1 
Park.  Crim.  (N.  Y.)  415. 

In  Missouri,  however,  the  existence  of  any 
additional  presumption  of  innocence  in  such 
case  is  at  present  denied.  State  v.  Soper,  148 
Mo.  217  \overruling  State  v.  Leabo,  8).  Mo.  168, 
54  Am.  Rep.  91;  State  v.  Moxley,  102  Mo.  374]. 

Rebutting  Presumption. —  In  order  to  rebut 
this  presumption  it  may  be  shown  that  the 
deceased  was  not  in  fact  the  lawful  wife  of  the 
accused,  but  that  at  the  time  when  he  married 
her  he  had  a  former  wife  living.  State  v. 
Green,  35  Conn.  203.  See  also  Hendrickson  v. 
People,  (Supm.  Ct.  Gen.  T.)  1  Park.  Crim.  (N. 
Y.)  406. 

And  it  is  also  permissible  to  show  that  the 
accused  has  been  guilty  of  repeated  acts  of 
adulterous  intercourse  with  another  woman  in 
order  to  show  that  he  had  no  affection  for  his 
wife  and  was  hardened  against  the  calls  of 
connubial  affection.  State  v.  Watkins,  9  Conn. 
47,  21  Am.  Dec.  712.  See  also  People  v.  Harris, 
136  N.  Y.  449. 

3.  Love  of  Life.  —  Travelers  Ins.  Co.  v.  Shep- 
pard,  85  Ga.  802;  Sorenson  v.  Menasha  Paper, 
etc.,  Co.,  56  Wis.  338. 

4.  Presumption  Against  Suicide  —  England.  — 
Trew  v.  Railway  Pass.  Assur.  Co.,  6  H.  &  N. 
839.  See  also  Winspear  v.  Accident  Ins.  Co., 
6  Q.  B.  D.  42. 

United  States.  —  Travellers'  Ins.  Co.  v.  Mc- 
Conkey,  127  U.  S.  661;  Home  Ben.  Assoc.  v. 
Sargent,  142  U.  S.  691;  Keels  v.  Mutual  Re- 
serve Fund  L.  Assoc.,  29  Fed.  Rep.  198;  Con- 
necticut Mut.  L.  Ins.  Co.  v.  McWhirter,  (C.  C. 


A.)  73  Fed.  Rep.  444;  Ingersoll  v.  Knights  of 
Golden  Rule,  47  Fed.  Rep.  276.  See  also  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Akens,  150  U.  S. 
468. 

California.  —  Dennis  v.  Union  Mut.  L.  Ins. 
Co.,  84  Cal.  570. 

Colorado.  —  Lampkin  v.  Travelers'  Ins.  Co., 
11  Colo.  App.  249. 

Georgia.  —  Travelers  Ins.  Co.  v.  Sheppard, 
85  Ga.  802. 

Illinois.  —  Guardian  Mut.  L.  Ins.  Co.  v.  Ho- 
gan,  80  111.  35,  22  Am.  Rep.  180. 

Indiana. — Travelers'  Ins.  Co.  v.  Nitter- 
house,  11  Ind.  App.  155. 

Kansas.  —  Mutual  L.  Ins.  Co,  v.  Wiswell,  56 
Kan.  765. 

Kentucky.  —  Couadeau  v.  American  Acc. 
Co.,  95  Ky.  280.  Compare  Mutual  Ben.  L.  Ins. 
Co  v.  Daviess,  87  Ky.  541. 

Massachusetts.  —  Freeman  v.  Travelers'  Ins. 
Co.,  144  Mass.  572. 

Michigan.  —  Burnham  v.  Interstate  Casualty 
Co.,  117  Mich.  142. 

Missouri.  —  Lancaster  v.  Washington  L.  Ins. 
Co.,  62  Mo.  121;  Meadows  v.  Pacific  Mut.  L. 
Ins.  Co.,  129  Mo.  76,  50  Am.  St.  Rep.  427. 

New  York.  —  Germain  v.  Brooklyn  L.  Ins. 
Co.,  26  Hun  (N.  Y.)  604;  Peck  v.  Equitable 
Acc.  Assoc.,  52  Hun  (N.  Y.)  255;  De  Van  v. 
Commercial  Travelers'  Mut.  Ate.  Assoc.,  92 
Hun  (N.  Y.)  256,  affirmed  157  N.  Y.  690;  Mal- 
lory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52,  7  Am. 
Rep.  410;  Washburn  v.  National  Acc.  Soc, 
(Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  366.  Com- 
pare Whitlatch  v.  Fidelity,  etc.,  Co.,  71  Hun 
(N.  Y.)  146,  78  Hun  (N.  Y.)  262,  reversed  149 
N.  Y.  45- 

Pennsylvania.  —  Continental  L.  Ins.  Co.  v. 
Delpeuch,  82  Pa.  St.  225. 

Tennessee. — Accident  Ins.  Co.  of  North 
America  v.  Bennett,  90  Tenn.  256.  25  Am.  St. 
Rep.  685;  Brown  v.  Sun  L.  Ins.  Co.,  (Tenn. 
Ch.  1899)  57  S.  W.  Rep.  415. 

Texas.  —  Mulual  L.  Ins.  Co.  v.  Hay  ward, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  36. 

Utah.  —  Warner  v.  U.  S.  Mutual  Ace.  Assoc., 
8  Utah  431,  22  Ins.  L.  J.  704. 

Vermont.  —  Walcott  v.  Metropolitan  L.  Ins. 
Co.,  64  Vt.  221,  33  Am.  St.  Rep.  923. 

Wisconsin.  —  Sorenson  v.  Menasha  Paper, 
etc.,  Co.,  56  Wis.  338;  Cronkhite  v.  Travelers 
Ins.  Co.,  75  Wis.  116,  17  Am.  St.  Rep.  184; 
Agen  v.  Metropolitan  L.  Ins.  Co.,  105  Wis.  217, 
76  Am.  St.  Rep.  905. 
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Avoidance  of  Danger.  —  It  is  generally  presumed  that  persons  do  not  recklessly 
expose  themselves  to  danger,  but  that  they  exercise  proper  care  to  avoi<2  it.1 

4.  Acceptance  of  Benefits.  —  It  is  a  generally  recognized  presumption  that 
individuals  act  in  the  manner  which  their  self-interest  requires  *  and  assent  to 
acts  by  third  persons  which  are  beneficial  to  them.3  Out  of  this  principle 
arise  presumptions  in  favor  of  acceptance  by  the  grantee  of  a  beneficial  con- 
veyance,4 acceptance  by  the  donee  of  a  beneficial  gift,5  acceptance  by  a  devisee 
or  legatee  of  a  beneficial  devise  or  bequest,6  assent  of  creditors  to  an  assign- 
ment for  their  benefit,7  and  acceptance  by  a  corporation  of  its  charter.8 

XII.  Presumptions  Against  Misconduct  —  1.  In  General.  —  As  a  general 
rule,  the  presumption  is  that  persons  act  honestly  and  properly  in  their  busi- 
ness and  social  relations;  or,  in  other  words,  there  is  a  presumption  against 
misconduct  on  the  part  of  individuals.9 


Innocence.  —  The  presumption  against  death 
by  suicide  can  also  be  based  on  the  presump- 
tion of  innocence  of  crime.  Van  Kleeck  v. 
Dutchess  County  R.  Co.,  78  Hun  (N.  Y.)  263; 
Walcott  v.  Meiropolitan  L.  Ins.  Co.,64Vt.  221, 
33  Am.  St.  Rep.  923.  See  generally  infra, 
this  title.  Presumptions  Against  Misconduct  — 
Innocence  of  Crime. 

Death  of  Insane  Person.  —  Where  the  death  of 
an  insane  person  is  either  accidental  or  sui- 
cidal, the  general  presumption  in  favor  of  ac- 
cidental death  does  not  arise,  as  such  pre- 
sumption is  based  upon  ihe  natural  love  of  life 
of  sane  persons.  Germaine  v.  Brooklyn  L. 
Ins.  Co.,  26  Hun  (N.  Y.)  604. 

Rebutting  Presumption. —  The  presumption 
in  favor  of  accidental  death  rather  than  of 
death  by  suicide  may  be  overcome  by  mere 
preponderance  of  evidence;  and  therefore  an 
instruction  that  where  in  case  of  death  "the 
evidence  leaves  the  matter  in  doubt  whether 
the  deceased  came  to  his  death  by  an  act  of 
self-destruction  or  by  accident,  the  law  pre- 
sumes the  death  to  have  occurred  from  acci- 
dent "  is  erroneous.  Guardian  Mut.  L.  Ins. 
Co.  v.  Hogan,  80  III.  35,  22  Am.  Rep.  180.  See 
also  Whitlatch  v.  Fidelity,  etc.,  Co.,  149  N.  Y. 
45,  reversing  78  Hun  (N.  Y.)  262;  Agen  v. 
Metropolitan  L.  Ins.  Co.,  105  Wis.  217,  76  Am. 
St.  Rep.  905. 

Conflicting  Presumptions.  —  The  presumption 
that  a  decedent  did  not  commit  suicide  cannot 
be  applied  in  criminal  cases  against  the  pre- 
sumption of  innocence  on  the  part  of  the  ac- 
cused.   Persons  v.  State,  90  Tenn.  291. 

1.  Avoidance  of  Danger.  —  Continental  Imp. 
Co.  v.  Stead,  9s  U.  S.  161;  Baltimore,  etc.,  R. 
Co.  v.  Griffith,  159  U.  S.  603;  Texas,  etc.,  R. 
Co.  v.  Gentry,  163  U.  S.  353;  Dunlavy  v.  Chi- 
cago, etc.,  R.  Co.,  66  Iowa  435;  Way  v.  Illinois 
Cent.  R.  Co.,  40  Iowa  341;  Burns  v.  Chicago, 
erfc,  R.  Co.,  69  Iowa  450,  58  Am.  Rep.  227; 
Meadows  v.  Pacific  Mut.  L.  Ins.  Co.,  129  Mo, 
76,  50  Am.  St.  Rep.  427;  Allen  v.  Willard.  57 
Pa.  St.  374;  Schum  v.  Pennsylvania  R.  Co., 
107  Pa.  St.  8,  52  Am.  Rep.  468;  Connerton  v. 
Delaware,  etc.,  Canal  Co.,  169  Pa.  St.  339. 
Compare  Whitsett  v.  Chicago,  etc.,  R.  Co.,  67 
Iowa  150;  Reynolds  v.  Keokuk,  72  Iowa  371. 
And  for  further  discussion  and  cases  in  addi- 
tion to  those  here  cited,  see  the  title  Con- 
tributory Negligence,  vol.  7,  p.  453  et  sea. 

2.  Acceptance  of  Benefits  Presumed.  —  Water- 
man v.  A.  &  W.  Sprague  Mfg.  Co.,  55  Conn. 
573- 


3.  City  R.  Co.  v.  Citizens'  St.  R.  Co.,  166 
U.  S.  557;  Breathwit  v.  Fordyce,  60  Ark.  26; 
Treat  v.  Treat,  35  Conn.  215;  Ross  j.  Camp- 
bell, 73  Ga.  318;  Higman  v.  Stewart,  38  Mich. 
513;  St.  Louis  v.  Si.  Louis  R.  Co.,  50  Mo.  94; 
Ensworth  v.  King,  50  Mo.  477;  Rogers  v.  Gos- 
nell,  58  Mo.  589;  Fischer  Leaf  Co.  v.  Whipple, 
51  Mo.  App.  181 ;  Flanagan  v.  Continental  Ins. 
Co.,  22  Neb.  237;  Van  Buskirk  v.  Warren.  4 
Abb.  App.  Dec.  (N.  Y.)  457,  2  Keyes  (N.  Y.) 
119;  Porter  v.  Munger,  22  Vt.  191;  Welch  v. 
Sackett,  12  Wis.  243. 

4.  Acceptance  of  Deeds.  ■ —  See  the  title  Deeds. 
vol.  9.  pp.  162,  163,  and  see  Hurst  v.  M'Neil, 
I  Wash.  (U.  S.)  70;  Ross  v.  Campbell.  73  Ga. 
310;  Harris  v.  Shirley,  3  J.  J.  Marsh.  (Ky.)  22; 
Davenport  v.  Prewelt,  9  B.  Mon.  (Ky.)  96; 
Standiford  v.  Standiford,  97  Mo.  231;  Allen  v. 
De  Groodt,  105  Mo.  442;  Cravens  v.  Rossiter, 
116  Mo.  338,  38  Am.  St.  Rep.  606;  Tygard  v. 
McComb,  54  Mo.  App.  85. 

5.  Acceptance  of  Gifts.  —  See  the  title  Gifts, 
vol.  14,  p.  1027,  and  see  Ammon  v.  Martin,  59 
Ark.  191 ;  Tarr  v.  Robinson,  158  Pa.  St.  60. 

6.  Acceptance  of  Devise  or  Legacy.  —  See  the 
title  Legacies  and  Devises,  vol.  18,  p.  743. 
See  also  Merrill  v.  Emery,  10  Pick.  (Mass.) 
507. 

7.  Assignments  for  Benefit  of  Creditors.  —  See 

the  title  Assignments  for  the  Benefit  of 
Creditors,  vol.  3,  p.  63,  and  see  Grove  v. 
Brien,  8  How.  (U.  S.)  429;  Benning  v.  Nelson, 
23  Ala.  801 ;  Ex  p.  Conway,  4  Ark.  302:  Mc- 
Cain v.  Pickens,  32  Ark.  399;  Stewart  v.  Hall, 
3  B.  Mon.  (Ky.)  220. 

8.  Acceptance  of  Charter.  — See  the  titles  Cor- 
porations (Private),  vol.  7,  p  658;  Municipal 
Corporations,  vol.  20,  p.  1137. 

9.  Presumptions  Agaimt  Misconduct  —  Eng- 
land. —  Lapsley  v.  Grierson,  r  H.  L.  Cas.  498; 
Middleton  v.  Barned,  4  Exch.  241,  18  L.  J.  Exch. 
433;  Wolton  v.  Gavin,  16  Q.  B.  48,  71  E.  C.  L. 
48,  15  Jur.  329,  20  L.  J.  Q.  B.  D.  73;  Croft  v. 
Rickmansworth  Highway  Board,  57  L.  J.  Ch. 
589;  Postleth waite  v.  Rickman,  60  L.  T.  N.  S. 
514,  37  W.  R.  200,  53  J.  P.  357. 

United  States.  —  Dutton  v.  Strong.  1  Black 
(U.  S  )  23:  Gaines  v.  New  Orleans,  6  Wall.  (U. 
S.)  642;  "Moses  v.  U.  S..  166  U.  S.  571. 

Arkansas.  —  Hazen  v.  Henry,  6  Ark.  86; 
Pennington  v.  Yell,  11  Ark.  212,  52  Am.  Dec. 
262;  State  v.  Prescotl,  31  Ark.  39;  Sikes  v. 
Miller,  54  Ark.  533. 

Colorado. — Knight  v.  Lawrence,  19  Colo. 
425- 
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Innocence  of  Crime. 


2.  Innocence  of  Crime.  —  It  is  a  well-settled  principle  running  through  the 
whole  course  of  the  criminal  law  that  a  person  accused  of  crime,  whether  the 
offense  charged  is  malum  in  sc  or  malum  prohibitum,  is  presumed  to  be  inno- 
cent until  his  guilt  is  proven;  1  and  refusals  so  to  instruct  have  been  held  to 
constitute  ground  for  the  reversal  of  convictions,2  though  the  court  is  not, 
unless  requested,  required  to  instruct  as  to  the  presumption  of  innocence.3 
This  presumption  runs  through  the  whole  course  of  the  trial,*  and  applies 


Connecticut. — Skiff  v.  Stoddard,  63  Conn. 

227. 

Georgia.  —  White  v.  Barlow,  72  Ga.  887. 

Illinois.  —  Hinchman  v.  Whetstone,  23  111. 
185;  Munn  v.  Burges,  70  111.  604;  Aldrich  v. 
Goodell,  75  III.  452. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Thomp- 
son, 107  Ind.  442,  57  Am.  Rep.  120;  Palmer  v. 
Logansport,  etc..  Gravel  Road  Co.,  108  Ind. 
137- 

Kentucky.  —  Kenton   County   Ct.  v.  Bank 
Lick  Turnpike  Co.,  10  Bush  (Ky.)  529. 
Louisiana.  —  Greenwood  v.  Lowe,  7  La.  Ann. 

197. 

Maine.  —  Lincoln  v.  White,  30  Me.  291; 
Mowe  v.  Stevens,  61  Me.  592;  Sweetser  v.  Bos- 
ton, etc.,  R.  Co.,  66  Me.  583;  Hall  v.  Otis,  77 
Me.  122. 

Maryland.  —  Clarke  v.  Magruder,  2  Har.  &  J. 
(Md.)  77;  Calvert  v.  Carter,  18  Md.  73. 

Michigan.  — Thayer  v.  McGee,  20  Mich.  195; 
Klingf.  Fries,  33  Mich.  275;  Detroit  Sav.  Bank 
v.  Truesdail,  38  Mich.  430;  Matter  of  King,  94 
Mich.  411. 

Mississippi.  —  State  v.  Washington  Steam 
Fire  Co.,  No.  3,  76  Miss.  449. 

Missouri.  —  St.  Louis  v.  Arnot,  94  Mo.  275; 
Glover  v.  American  Casually  Ins.,  etc.,  Co., 
130  Mo.  173;  Page  v.  Dixon,  59  Mo.  43;  Blue- 
dorn  v.  Missouri  Pac.  R.  Co.,  108  Mo.  439,  32 
Am.  St.  Rep.  615;  Howell  v.  Caryl,  50  Mo. 
App.  440,  Payne  v.  Chicago,  etc.,  R.  Co.,  129 
Mo.  405. 

New  Hampshire.  —  Gassett  v.  Godfrey,  26  N. 
H.  415;  Taylor  v.  Jones,  42  N.  H.  26. 

New  Jersey.  —  State  v.  Van  Winkle,  25  N.  J. 
L.  73;  Wyckoff  v.  Wyckoff,  16  N.  J.  Eq.  401; 
Gillette  v.  Ballard,  25  N.  J.  Eq.  491. 

New  York.  —  Farmers  L.  &  T.  Co.  v.  Clowes, 
3  N.  Y.  470;  Farmers  L.  &  T.  Co.  v.  Perry,  3 
Sandf.  Ch.  (N.  Y.)  339:  Hartwell  v.  Root,  19 
Johns.  (N.  Y.)  345,  10  Am.  Dec.  232;  Brewster 
v.  Striker,  2  N.  Y.  19;  Matt  r  of  Frazer,  92  N. 
Y.  239. 

Ohio.  — Titus  v.  Lewis,  33  Ohio  St.  304. 
Oregon.  —  McEwen  v.   Portland,  1  Oregon 
300. 

Pennsylvania.  —  Liverpool,  etc.,  Ins.  Co.  v. 
Goehring,  99  Pa.  St.  13;  Winlack  v.  Geist,  107 
Pa.  St.  297,  52  Am.  Rep.  473;  Schum  v.  Penn- 
sylvania R.  Co..  107  Pa.  St.  8,  52  Am.  Rep. 
468;  Stewart's  Estate,  149  Pa.  St.  in. 

South  Carolina.  —  Habersham  z1.  Hopkins,  4 
Strobh.  L.  (S.  Car.)  238,  53  Am.  Dec.  676. 

Tennessee.  —  Wade  v.  Green,  3  Humph. 
(Term.)  547. 

Vermont.  —  Childs  v.  Merrill,  66  Vt.  302. 

Washington.  —  Hays  v.  Hill,  23  Wash.  730. 

Wisconsin. —  Norton  v.  Kearney,  10  Wis.  443. 

1.  Innocence  of  Crime  —  United  States.  —  U. 
S.  v.  Galacar.  1  Sprague  (U.  S.)  545;  U.  S.  v. 
Douglass,  2  Blatchf.  (U.  S.)  207;  U.  S,  v.  Mont- 


gomery, 3  Sawy.  (U.  S.)  544;  U.  S.  v.  Gooding, 
12  Wheat.  (U.  S.)  460. 

Alabama.  —  Ogletree  v.  State,  28  Ala.  693; 
Patterson  v.  State,  21  Ala.  571;  State  v.  Mur- 
phy, 6  Ala.  845 ;  Wharton  v.  State,  73  Ala.  366. 

Arkansas.  —  Slate  v.  Presrott,  31  Ark.  39; 
Hopper  v.  State,  19  Ark.  143. 

California.  —  People  v.  O'Brien,  106  Cal.  104. 

Connecticut.  —  Stale  v.  Smith,  65  Conn.  283. 

Indiana.  —  Line  v.  Stale,  51  Ind.  172;  Long 
v.  State,  46  Ind.  582;  Snell  v.  State,  50  Ind. 
516. 

Kentucky.  —  Graham  v.  Com.,  16  B.  Mon. 
(Ky.)  593. 

Massachusetts.  —  Com.  v.  Kimball,  24  Pick. 
(Mass.)  366;  Com.  v.  Dana,  2  Met.  (Mass.)  329. 

Michigan.  —  People  v.  Garbutt,  17  Mich.  9, 
97  Am.  Dec.  162;  Siephens  v.  People,  38  Mich. 
739;  People  v.  Bussey,  82  Mich.  49;  People  v. 
Potter,  89  Mich.  353;  People  v.  Willett,  105 
Mich.  no. 

Missouri.  —  Stale  v.  Keith,  53  Mo.  App.  383. 

Montana.  —  Territory  v.  Burgess,  8  Mont.  57. 

New  Jersey.  —  Slate  v.  Wilson,  1  N.  J.  L.  502. 

New  York.  —  People  v.  Thayer,  (Oyer  &  T. 
Ct.)  1  Park.  Crim.  (N.  Y.)  595;  People  v.  Wile- 
man,  44  Hun  (N.  Y.)  187;  People  v.  Dixon, 
(Supm.  Ct.)  3  Abb.  Pr.  (N.  Y.)  395;  People  v. 
Baker,  96  N.  Y.  340. 

Ohio.  —  Fuller  v.  State,  12  Ohio  St.  433;  Har- 
rington v.  State,  19  Ohio  St.  264. 

Tennessee.  —  Draper  v.  State,  4  Baxt.  (Tenn.) 
246. 

Texas.  —  Stapp  v.  Stale,  1  Tex.  App.  734; 
Smith  v.  Slate,  9  Tex.  App.  150;  Blocker  v. 
State,  9  Tex.  App.  279. 

2.  Instructions  —  Alabama.  —  Moorerf.  State, 
44  Ala.  15;  Coleman  7/.  State,  59  Ala.  52 ;  Salm 
v.  State,  89  Ala.  56. 

Florida.  —  Reeves  v.  State,  29  Fla.  527. 

Indiana.  —  Long  v.  State,  46  Ind.  582. 

Missouri.  — State  v.  Moxley,  102  Mo.  374. 

Nebraska.  —  Long  v.  Stale,  23  Neb.  33. 

New  York.  —  People  v.  Van  Houter,  38  Hun 
(N.  Y.)  168. 

Texas.  —  Alonzo  v.  State,  15  Tex.  App.  378, 
49  Am.  Rep.  207;  Pierce  v.  State,  (Tex.  Ctim. 
1893)  22  S.  W.  Rep.  587. 

Wisconsin.  —  Fossdahl  v.  State,  89  Wis.  482; 
Franklin  v.  Slate,  92  Wis.  269. 

3.  State  v.  Smith,  65  Conn.  283.  Compare 
People  v.  De  Fore,  64  Mich.  693,  8  Am.  St. 
Rep.  863. 

Further,  as  to  instructions  on  the  presump- 
tion of  innocence,  see  the  title  Instructions, 
n  Encyc.  of  Pl.  and  Pr.  354  et  seq. 

4.  Duration  of  Presumption.  —  People  v. 
O'Brien,  106  Cal.  104;  Farley  v.  State,  137 
Ind.  419;  Com.  v.  Kimball,  24  Pick.  (Mass.) 
366;  People  v.  Garbutt,  17  Mich.  9,  97  Am. 
Dec.  162;  Stapp  v.  State,  1  Tex.  App.  734, 
State  v,  Krug,  12  Wash.  288. 
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irrespective  of  the  gravity  of  the  charge  1  or  the  depraved  character  of  the 
accused.2 

The  Effect  of  the  Presumption  of  Innocence  is  to  cast  upon  the  state  the  burden  of 
proving  the  guilt  of  the  accused  beyond  all  reasonable  doubt;  its  function  is 
exhausted  in  putting  such  burden  of  proof  on  the  state,  and  it  has  no  weight 
as  evidence  in  the  trial;  it  calls  for  evidence  from  the  state,  but  it  is  not 
itself  evidence  from  the  accused.3  And  an  instruction  that  the  presumption 
of  innocence  is  not  intended  to  shield  from  just  and  merited  punishment 
those  who  are  actually  guilty,  but  is  a  humane  provision  of  the  law  which  is 
intended  for  the  protection  of  the  innocent,  and  to  guard,  so  far  as  human 
agencies  can,  against  the  conviction  of  those  unjustly  accused  of  crime,  has 
been  sustained.4 

In  Civil  Cases.  —  The  presumption  in  favor  of  innocence  of  crime  is  not 
restricted  to  proceedings  instituted  for  the  purpose  of  punishing  the  supposed 
offense,  but  applies  equally  in  all  proceedings,  for  whatever  purpose,  whether 
the  guilt  of  the  person  comes  in  question  directly  or  collaterally.5  Thus,  in 
an  action  on  a  contract,  where  the  validity  of  the  contract  depends  on  the 
question  whether  one  of  the  parties  thereto  was  licensed  to  transact  the  par- 
ticular business  to  which  the  contract  related,  it  will  be  presumed  that  he 
was  duly  licensed.0  Similarly,  the  testimony  of  sworn  witnesses  is  presumed 
to  be  true,  as  the  law  presumes  that  a  witness  will  not  swear  falsely.7 

3.  Chastity  — Legitimacy  of  Children.  — As  a  general  rule,  persons  will  not 
be  presumed  to  be  guilty  of  immorality,  but  on  the  contraiy  morality  or 
chastity  is  presumed.  Thus,  in  a  prosecution  for  the  seduction  or  debauch- 
ment  of  a  woman,  her  prior  chastity  is  presumed,8  though  in  a  few  jurisdic- 


1.  Character  of  Charge. —  People  v.  Poller,  89 
Mich  353;  Harrington  v.  Stale.  19  Ohio  Si.  264. 

2.  Character  of  Accused.  —  U.  S.  v.  Mont- 
gomery, 3  Saw  v.  (U.  S.)  544. 

3.  Effect  of  Presumption.  —  State  v.  Smith.  65 
Conn.  283.  Compare  Com.  v.  Ki  mball,  24  Pick. 
(Mass.)  366;  Long  v.  Stale,  23  Neb.  33. 

4.  State  v.  Medley,  54  Kan.  C27;  Slate  v. 
Keuh.  53  Mo.  App.  383. 

5.  Civil  Cases  Involving  Commission  of  Crime 
—  England.  —  Williams  v.  East  India  Co.,  3 
East  192;  Lapsley  v.  Grierson,  1  H.  L.  Cas. 
498;  Rod  well  v.  Redge,  1  C.  &  P.  220,  11  E.  C. 
L.  374;  Ross  v.  Hunter,  4  T.  R.  33;  Leete  v. 
Gresham  L.  Ins.  Soc,  15  Jur.  1161;  Rex  v. 
Harborne,  2  Ad.  &  El.  540,  29  E.  C.  L  161; 
Rex  v.  Iwyning,  2  B.  &  Aid.  386;  Sichel  v. 
Lambert,  15  C.  !'.  M.  S.  7S1,  109  E.  C.  L.  781. 

United  States.  —  I  he  Bothnea,  2  Wheat.  (U. 
S.)  169;  Eddy  7'.  Lafayette,  163  U.  S.  456. 

Arkansas.  —  Lavender  v.  Hudgens,  32  Ark. 
763. 

California.  — Case  v.  Case,  17  Cal.  59S. 

Colorado.  —  Lampkin  v.  Travelers  Ins.  Co., 
11  Colo.  App.  249. 

Connecticut.  —  Mead  v.  Husted,  52  Conn.  55, 
52  Am.  Rep.  554. 

Georgia. — Shropshire  v.  Stevenson,  17  Ga.623. 

Illinois.  —  Russell  v.  Baptist  Theological 
Union,  73  111.  337;  Chicago  v.  Wood,  24  111. 
App.  40.  Compare  McDeed  v.  McDeed,  67  111. 
545- 

Iowa. — Gross  v.  Scarr,  71  Iowa  656;  Jones 
v.  U.  S.  Mutual  Acc.  Assoc.,  92  Iowa  652. 

Kentucky.  —  Brown  v.  Young  2  B.  Mon. 
(Kv.)27. 

Michigan.  —  Detroit  Sav.  Bank  v.  Truesdail, 
38  Mich.  432;  Matteson  v.  Morris,  40  Mich.  52; 
Monaghan  v.  Agricultural  F.  Ins.  Co.,  53 
Mich.  238. 


Mississippi.  —  Wilkie  -■.  Collins,  48  Miss.  49C 

Missouri.  —  Chouteau  v.  Steamboat  St.  An- 
thony, 11  Mo.  226. 

New  York.  —  New  York,  etc.,  Ferry  Co.  v. 
Moore,  32  Hun(N.Y.)2g;  Hewlett  v.  Hewlett, 
4  Edw.  (N.  Y.)  7;  Korn  v.  Schedler,  11  Daly 
(N.  YJ234;  Grant  v.  Riley,  15  N.  Y.  App.  Div. 
190;  Wilcox  v.  Wilcox,  46  Hun  (N.  Y.)  32;  New 
York,  etc.,  Ferry  Co.  v.  Moore,  (Ct.  App.)  18 
Abb.  N.  Cas.  (N.  Y.)  106;  Green  v.  Benham, 
57  N.  Y.  App.  Div.  9. 

Pennsylvania.  —  Horan  v.  Weiler,  41  Pa.  St. 
470. 

Texas.  —  Williams  v.  Talbot,  27  Tex.  159; 
Gulf,  etc.,  R.  Co.  v.  Reed,  80  Tex.  362,  26  Am. 
St.  Rep.  749. 

Vermont.  —  Bradish  v.  Bliss,  35  Vt.  326. 

Wisconsin.  —  Cronkhite  v.  Travelers'  Ins. 
Co  ,  75  Wis.  119,  17  Am.  St.  Rep.  184. 

6.  Brown  v.  Voung,  2  B.  Mon.  (Ky.)  27; 
Scottish  Commercial  Ins.  Co.  v.  Plummer,  70 
Me.  540;  Timson  v.  Moulton,  3  Cush.  (Mass.) 
269;  Wilson  v.  MeU-in,  13  Gray  (Mass.)  73; 
Solomon  v.  Dreschler,  4  Minn.  278;  American 
Ins.  Co  v.  Smith,  73  Mo.  36S;  Kidder  v.  Nor- 
ris,  18  N.  H.  532;  Bliss  v.  Brainard,  41  N.  H. 
256;  Kane  v.  Johnston,  9  Bosw.  (N.  Y.)  154, 
Horan  v.  Weiler,  41  Pa.  St.  470;  Young  v. 
South  Tredegar  Iron  Co.,  S5  Tenn.  1S9,  4  Am. 
St.  Rep.  752.  See  also  generally  the  titles 
Intoxicating  Liquors,  vol.  17,  p.  302  et  sea.,- 
Occupation,  Business,  and  Privilege  Taxes, 
vol.  21,  pp.  822-824. 

7.  Cornwall  v.  State,  91  Ga.  278;  Eaton  v. 
White,  2  Pin.  (Wis.)  42.  See  also  the  title 
Witnesses. 

8.  Presumption  Against  Immorality  —  Chastity. 

—  Polk  v.  Slate.  40  Ark.  482,  48  Am.  Rep. 
17;  Wood  v.  Stale,  48  Ga.  192,  m  Am.  Rep. 
664;  O'Neill  v.  State,  85  Ga.  383;  McTyier  v. 
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tions  it  has  been  held,  on  account  of  the  general  presumption  in  favor  of 
innocence  of  crime  on  the  part  of  the  accused,  that  no  presumption  in  favor 
of  the  woman's  chastity  arises.1  So  a  marriage  will  generally  be  presumed 
from  cohabitation  and  reputation,  where  nothing  to  the  contrary  appears. 
This  rule  has  been  chiefly  applied  where  the  legitimacy  of  the  children  born 
of  such  cohabitation,  or  the  status  of  the  woman  as  a  wife  with  regard  to  In  r 
rights  and  liabilities,  was  in  question;  but  it  is  not,  of  course,  restricted  to 
such  cases.2  Thus,  in  prosecutions  for  living  together  as  husband  and  wife, 
without  being  married,  the  presumption  is  in  favor  of  the  marriage  of  the 
parties;  3  and  a  fortio?-i  where  a  marriage  de  facto  is  proved,  it  will  be  pre- 
sumed that  it  was  conducted  according  to  law.4 

Adulterous  Illegitimacy.  —  The  presumption  is  in  favor  of  the  legitimacy  of 
children  born  during  A'edlock  or  within  the  period  of  gestation  after  the  death 
of  the  husband;5  and  if  a  man  marries  a  pregnant  woman  the  presumption  is 
still  in  favor  of  the  legitimacy  of  the  child:  6  but  if  a  child  is  born  before  the 
marriage  of  the  mother,  there  is  no  presumption  that  the  husband  is  its 
father.7  The  presumption  in  favor  of  the  legitimacy  of  a  child  born  in  wed- 
lock is  not  conclusive,  but  may  be  rebutted,8  and  though  at  the  early  English 


State,  91  Ga.  255;  State  v.  Andre,  5  Iowa  389, 
63  Am.  Dec.  708;  State  v.  Sutherland,  30  Iowa 
570;  Slate  v.  Higdon,  32  Iowa  262;  People  v. 
Brewer,  27  Mich.  134;  People  v.  Squires,  49 
Micli.  487;  Crozier  v.  People,  (Supm.  Ct.  Gen. 
T.)  1  Park.  Crim.  (N.  Y.)  453;  People  v.  Kane, 
(Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N.  Y.)  15. 

1.  Com.  v.  Whittaker,  131  Mass.  224;  State 
v.  Wenz,  41  Minn.  196;  West  v.  State,  1 
Wis.  209.  See  also  People  v.  Rodrigas,  49 
Cal.  9 

2.  Presumption  of  Marriage  from  Cohabitation. 

—  See  the  title  Marriage,  vol.  19,  p.  1202  et 
seq.,  and  the  following  cases:  Sichel  v.  Lam- 
bert, 15  C.  B.  N.  S.  781,  109  E.  C.  L.  781,  10 
Jur.  N.  S.  617,  33  L.  J.  C.  PI.  137,  12  W.  R. 
312;  Blackburn  v.  Crawford,  3  Wall.  (U.  S.) 
175;  Gaines  v.  Hennen,  24  How.  (U.  S.)  553; 
Slate  v.  Schweitzer,  57  Conn.  538;  Illinois 
Land,  etc.,  Co.  v.  Bonner,  75  111.  315;  Orth- 
wein  v.  Thomas,  127  111.  554,  11  Am.  St.  Rep. 
159;  Barnes  v.  Barnes,  90  Iowa  282;  Clapier 
v.  Banks,  10  La.  60;  Boyer  v.  Dively,  58  Mo. 
510;  Caujolle  v.  Ferrie,  23  N.  Y.  91;  Pickens's 
Estate,  163  Pa.  St.  14.  Compare  Remmington 
v.  Lewis,  8  B.  Mon.  (Ky.)  611. 

Miscegenation. — -See  Armstrong  v.  Hodges, 
2  B.  Mon.  (Ky.)  70,  and  see  Miscegenation, 
vol.  20,  p.  800. 

3.  Hopper  v.  State,  19  Ark.  143. 

4.  Raynham  v.  Canton,  3  Pick.  (Mass.)  293; 
Com.  v.  Kenney,  120  Mass.  387;  Wilkie  v. 
Collins,  48  Miss.  496;  Evans  v.  Reynolds,  32 
Ohio  St.  163. 

5.  Presumption  Against  Adulterous  Illegitimacy 

—  England.  —  Hargrave  v.  Hargrave,  9  Eeav. 
552;  Banbury  Peerage  Case,  1  Sim.  &  St. 
153- 

United  States.  —  Gaines  v.  Hennen,  24  How. 
(U.  S.)  <53 

Alabama.  —  Wetuherford  v.  Weatherford,  20 
Ala.  548,  56  Am.  Dec.  206. 

Georgia.  —  Wriuht  v.  Hicks,  12  Ga.  155,  56 
Am.  Dec.  451;  Wright  v.  Hicks,  15  Ga.  160,  60 
Am.  Dec.  687. 

Illinois.  —  Illinois  Land,  etc.,  Co.  v.  Bonner, 
75  111.  315;  Drennan  v,  Douglas,  102  111.  341, 
40  Am.  Rep.  595. 


Iowa.  — State  v.  Lavin,  80  Iowa  555;  Bruce 
v.  Patterson,  102  Iowa  184. 

Kentucky.  —  Sale  v.  Crutchfield,  8  Bush 
(Kv.)  636;  Remmington  v.  Lewis,  8  B.  Mon. 
(Ky.)  611. 

Maryland.  —  Scanlon  v.  Walshe,  81  Md.  118, 
48  Am.  St.  Rep.  488. 

Michigan.  —  Egbert  v.  Greenwalt,  44  Mich. 
245,  38  Am.  Rep.  260. 

Mississippi.  —  Herring  v.  Goodson,  43  Miss. 
392- 

New  Jersey.  —  Bussom  v.  torsyth,  32  N.  J. 
Eq.  277. 

North  Carolina.  —  State  v.  Britt,  78  N.  Car. 
439;  State  v.  McDowell,  101  N.  Car.  735. 

Ohio.  —  Haworth  v.  Gill  30  Ohio  St.  627. 

Pennsylvania.  ■ — Com.  v.  Strieker,  I  Browne 
(Pa.)  xlvii  (appendix);  Simpson's  Estate,  4 
Del.  Co.  (Pa.)  129,  1  Lack.  Jur.  (Pa  )  193. 

South  Carolina.  —  Dinkins  v.  Samuel,  10 
Rich.  L  (S.  Car.)  66;  Shuier  v.  Bull,  15  S.  Car. 
421;  Wilson  v.  Babb,  18  S.  Car.  59. 

Tennessee.  —  Cannon  v.  Cannon,  7  Humph. 
(Tenn  )  410 

6.  Woman  Pregnant  at  Marriage.  —  Hargrave 
v.  Hargrave,  9  Beav.  552;  Wright?'.  Hicks,  12 
Ga.  155,  56  Am.  Dec.  451:  State  v.  Romaine, 
58  Iowa  46;  Hopkins  v.  Malhias,  66  Iowa  333; 
Rhyne  v.  Hoffman,  6  Jones  Eq.  (59  N.  Car.)  335 ; 
State  v.  Herman,  13  Ired.  L.  (35  N.  Car.)  502; 
McCulloch  v.  McCulloch,  69  Tex.  682,  5  Am. 
St.  Rep.  96. 

But  in  such  a  case  the  presumption  of  legiti- 
macy may  be  rebutted  by  slighter  evidence 
than  in  other  cases.  Wright  v.  Hicks,  15  Ga. 
160,  60  Am.  Dec.  687. 

7.  Antenuptial  Child. —  Janes's  Estate,  147 
Pa.  St.  527. 

8.  Rebutting  Presumption   of   Legitimacy.  — 

Baabury  Peerage  Case,  1  Sim.  &  St.  153;  Hos- 
vile%.  Atly.-Gen.,  12  P.  D.  177,  57  L.  T.  N.  S. 
88;  Morris  v.  Davies,  5  CI.  &  F.  163;  Aylesfo  d 
Peerage,  nApp.  Cas.  1;  Pendrell  v.  Pendrell, 

2  Stra.  925;  Wright  v.  Hicks,  12  Ga.  155,  56 
Am.  Dec.  451,  15  Ga.  160,  60  Am.  Dec.  6S7; 
Bruce  v.  Patterson,  102  Iowa  184;  Egbert  v. 
Greenwalt,  44  Mich.  245,  38  Am.  Rep.  260; 
Cannon  v,  Cannon,  7  Humph.  (Tenn.)  410. 
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common  law  the  rule  existed  that  the  presumption  of  legitimacy  could  be 
rebutted  only  by  proof  of  the  impotency  of  the  husband  or  of  his  residence 
out  of  the  realm,1  this  rule  was  soon  discarded;  and  it  was  held  that  the 
presumption  might  be  overcome  by  proof  of  absence  of  sexual  intercourse 
between  the  husband  and  the  wife.2  The  evidence,  however,  in  order  to 
rebut  the  presumption,  must  be  clear  and  conclusive  of  nonintercourse 
between  the  husband  and  the  wife,3  and  the  presumption  of  legitimacy  has 
been  held  to  control  where  the  husband  and  wife  were  living  apart  under  a 
deed  of  separation,  but  occasionally  met,4  and  where  a  suit  for  divorce  was 
pending  at  the  time  when  the  wife  became  pregnant,  but  it  was  not  shown 
that  the  husband  did  not  cohabit  with  her.5  And  where  nonaccess  to  the 
wife  on  the  part  of  the  husband  is  not  shown,  the  testimony  of  the  wife  or  of 
her  alleged  paramour  is  not  sufficient  to  rebut  the  presumption  of  the  child's 
legitimacy.6  It  seems  that  evidence  of  general  reputation  is  admissible  upon 
the  issue  of  the  legitimacy  of  children  born  in  wedlock,7  and  certainly  evi- 
dence of  reputation  in  the  family  should  be  admitted.8 

4.  Character.  —  In  the  absence  of  proof  to  the  contrary,  a  person's  char- 
acter is  presumed  to  be  good.9  It  has  been  held  that  this  rule  applies  to  the 
character  of  the  accused  in  a  criminal  prosecution,10  and  that  the  failure  of  an 
accused  to  call  witnesses  as  to  his  general  good  character  raises  no  presump- 
tion or  inference  that  his  character  is  bad.11 

5.  Absence  of  Fraud.  —  As  elsewhere  shown,  fraud  is  never  to  be  presumed 
in  the  absence  of  confidential  relations. 12 

6.  Absence  of  Negligence.  —  Presumption  as  to  negligence  arising  where  one 


1.  Co.  Litt.  244a;  Rex  v.  Alberton,  1  Ld. 
Raym.  395;  Reg.  v.  Murrey,  1  Salk.  122. 

2.  Pendrell  v.  Pendrell,  2  Stra.  925;  Wright 
v.  Hicks,  15  Ga.  160,  60  Am.  Dec.  687;  Her- 
ring v.  Goodson,  43  Miss.  392;  State  v.  Mc- 
Dowell, 101  N.  Car.  735.  Compute  Patterson 
v.  Gaines,  6  How.  (U.  S.)  589. 

3.  England  —  Head  v.  Head,  1  Sim.  &  St 
150;  Bury  v.  Phillpot,  2  Myl.  &  K.  349;  Har 
grave  v.  Hargrave,  9  Beav.  553;  Morris  v. 
Davies,  5  CI.  &  F.  163;  Bosvile  v.  Attv.-Gen. 
12  P.  D.  177.  56  L-  J.  P.  97,  57  L.  T.  N.  S.  88 
36  W.  R.  79. 

United  States.  —  Palterson  v.  Gaines,  6  How 
(U.  S.)  550;  Gaines  v.  Hennen,  24  How.  (U 
S.)  553- 

Georgia.  —  Wright  v.  Hicks,  12  Ga.  155,  56 
Am.  Dec.  451. 

Iowa.  —  State  v.  Romaine,  58  Iowa  46. 

Maryland.  —  Scanlon  v.  Walshe,  81  Md.  118, 
48  Am.  St.  Rep.  488. 

Massachusetts. — Sullivan  v.  Kelly,  3  Allen 
(Mass.)  148;  Phillips  v.  Allen,  2  Allen  (Mass.) 

453-  ''>?.'•; 

Michigan.  —  Egbert  v.  Greenwalt,  44  Mich. 
245,  38  Am.  Rep.  260. 

Mississippi.  —  Herring  v.  Goodson,  43  Miss. 
392. 

New  York.  —  Cross  v.  Cross,  3  Paige  (N.  Y.) 
139,  23  Am.  Dec.  77S;  Chamberlain  v.  People, 
23  N.  Y.  88,  80  Am.  Dec.  255. 

North  Carolina.  —  Boykin  v.  Bovkin,  70  N. 
Car.  262,  16  Am.  Rep.  776;  State  v.  McDowell, 
101  N.  Car.  735. 

Pennsylvania.  —  Kleinert  v.  Ehlers,  38  Pa. 
St.  43P- 

South  Carolina.  —  Dinkins  v.  Samuel,  10 
Rich.  L.  (S.  Car.)  66;  State  v.  Shumpert,  1  S. 
Car.  85;  Shuler  v.  Bull,  15  S.  Car.  421;  Wilson 
v.  Babb,  18  S.  Car.  59. 


Wisconsin.  —  Watts  v.  Owens,  62  Wis.  512. 

4.  Morris  v.  Davies,  5  L.  J.  Ch.  177. 

5.  Drennan  v.  Douglas,  102  111.  341,  40  Am. 
Rep.  595. 

6.  Scanlon  v.  Walshe,  81  Md.  11S.  4S  Am. 
St.  Rep.  4S8.  See  also  Goodright  v.  Mops,  2 
Cowp.  594;  Hargrave  v.  Hargrave,  9  Beav. 
553;  Crauford  v.  Blackburn,  17  Md.  56,  77  Am. 
Dec.  323;  Hemmenway  v.  Towner,  1  Allen 
(Mass.)  209. 

7.  Stegall  v.  Stegall,  2  Brock.  (U.  S.)  256. 

8.  Wright  v.  Hicks,  15  Ga.  160,  60  Am. 
Dec.  687. 

9.  Character.  —  Goggans  v.  Monroe,  31  Ga. 
331;  Kennedy  v.  Holladay,  25  Mo.  App.  503; 
State  v.  Forrester,  63  Mo.  App.  530.  See  also 
Brockway  v.  Patterson,  72  Mich.  122. 

10.  People  v.  Fair,  43  Cal.  137;  U.  S.  v. 
Neverson,  1  Mackey  (D.  C.)  152;  Bennett  v. 
State,  86  Ga.  404,  22  Am.  St.  Rep.  465;  Cluck 
-■.  State,  40  Ind.  270;  Fletcher  v.  State,  49  Ind. 
124,  19  Am.  Rep.  673;  Ackley  v.  People,  9 
Barb.  (N.  Y.)  609;  Stephens  v.  State,  20  Tex. 
App.  269. 

11.  State  v.  Kabrich,  39  Iowa  277;  State  v. 
Dockstader,  42  Iowa  436;  Stale  v.  Upham,  38 
Me.  261;  Ackley  v.  People,  9  Barb.  (N.  Y.) 

609. 

In  Alabama,  however,  it  has  been  held  that 
nothing  is  to  be  presumed  in  respect  to  the 
general  character  of  the  accused,  in  the  ab- 
sence of  proof  upon  the  subject;  his  character 
is  neither  to  be  taken  as  good  nor  as  bad,  and 
the  jury  is  not  authorized  to  assume  thai  it  is 
either  one  or  the  other,  but  must  base  the  ver- 
dict solely  upon  the  evidence.  Danner  v.  State, 
54  Ala.  127,  25  Am.  Rep.  662. 

12.  See  the  title  Fraud  and  Deceit,  vol.  14, 
p.  190  et  seq.  See  also  the  title  Alteration 
of  Instruments,  vol.  2,  p.  272. 


1284 


Volume  XXII. 


Status  of  Individuals. 


yVv7:.V  UMPTIONS.       Physical  Condition  of  Individuals. 


person  is  injured  through  the  act  of  another,  as  exemplified  by  the  maxim  res 
ipsa  loquitur,  have  been  heretofore  fully  treated.1 

XIII.  Status  of  Individuals  —  infancy.  —  Infancy  is  never  presumed,  but, 
on  the  contrary,  persons  are  presumed  not  to  labor  under  the  disabilities 
thereof.2 

Coverture. —  As  the  single  state  is  the  natural  and  during  early  life  the  only 
possible  one,  and  there  is  no  period  at  which  it  is  necessarily  terminated  or 
merged  into  marriage,  the  presumption,  in  the  absence  of  evidence  to  the 
contrary,  is  that  the  celibacy  which  existed  during  early  life  continues.3 

Citizenship.  —  It  has  been  held  that  in  the  absence  of  evidence  to  the  contrary 
a  resident  will  be  presumed  to  be  a  citizen  of  the  United  States;4  but  where 
his  noncitizenship  is  once  shown,  its  continuance  will,  of  course,  be  presumed.8 

Slavery.  —  Iii  the  slaveholding  states,  prior  to  the  abolition  of  slavery,  it 
was  held  that,  in  accordance  with  the  general  condition  of  the  negro  race,  a 
negro  would  be  presumed  to  be  a  slave.6 

XIV.  Physical  Condition  of  Individuals  —  capacity  of  women  for  chiidbearing. 
—  In  England  the  courts  have  acted  in  a  number  of  cases  upon  the  presump- 
tion that  women  were  past  chiidbearing  after  they  had  reached  a  certain  age,7 
though  in  some  cases  the  court  has  refused  to  act  on  such  a  presumption.8 

son  v.  Bob,  18  Ark.  399;  Daniel  v.  Guy,  19 
Ark  121;  Gary  v.  Stevenson,  19  Ark.  580; 
Macon,  elc,  R.  Co.  v.  Holt,  8  Ga.  157;  Davis 
v.  Curry,  2  Bibb  (Ky.)  239;  Burke  v.  Negro 
Joe,  6  Gill  &  J.  (Md.)  136;  Gober  v.  Gober,  2 
Hayw.  (3  N.  Car.)  170;  Nelson  v.  Whetmote, 
1  Rich,  L.  (S.  Car.)  318;  Lyons  v.  Holmes,  19 
S.  Car.  406. 

In  New  Jersey,  at  an  earl  y  date,  the  presump- 
tion that  a  negro  was  a  slave  was  recognized. 
Gibbons  v.  Morse,  7  N.  J  L,  253. 

Hut  at  a  later  date,  after  negro  slavery  had 
ceased  to  be  universal,  the  court  refused  to 
recognize  such  presumption.  Stoulenborough 
v.  Haviland,  15  N.  J.  L.  266.  See  also  People 
v.  Wolven,  7  N.  Y.  Leg.  Obs.  89. 

Kebutting  Presumption,- — See  Fox  z'.  Lamb- 
son,  8  N.  J.  L.  275. 

Criminal  Proceedings  —  Grades  of  Punishment. 
—  The  presumption  of  slavery  which  attached 
to  the  negro  race  in  a  suit  for  fieedom  did  not 
exist  in  a  criminal  proceeding  where  diffeient 
grades  of  punishment  attached  to  the  offense 
charged  according  as  the  criminal  might  be  a 
free  man  or  a  slave.  State  v.  Alford,  22  Ark. 
386. 

7.  Women  —  Capacity  for  Chiidbearing,  —  /;/  re 
Summers,  30  L.  T.  N.  S.  377,  22  W.  R.  639; 
Payne  v.  Long,  cited  in  Defflis  v.  Goldschmidt, 
19  Ves.  Jr.  571;  In  re  Millner,  L.  R.  14  Eq.  245 
(at  forty-nine);  In  re  Allason,  36  L.  T.  N.  S. 
653  (at  fifty-one);  In  re  Taylor.  43  L.  T.  N.  S. 
795,  29  W.  R.  350  (at  fifty-two);  Haynes  v. 
Havnes,  35  L.  J.  Ch.  303  (at  fifty-thiee);  Forty 
v.  Reay,  1  Darton  Vendors  &  Purchasers  (4th 
ed.)  320  (at  fifty-three);  Davidson  v.  Kimpton, 
18  Ch.  D.  213  (at  fifty-four);  In  re  Widdow,  L. 
R.  11  Eq.  408  (at  fifty-three  and  fifty-five); 
Lyddon  v.  Ellison,  19  Beav.  565  (at  fifty-six); 
Edwards  v.  Tuck,  23  Beav.  268  (at  fifty-seven); 
Davis  v.  Bush,  8  Jur.  1114,  note  (at  fifty-nine); 
Brandon  v.  Woodthorpe,  10  Beav  463 (at  sixty- 
three);  Dodd  v  Wake,  5  De  G.  &  Sm.  226  (at 
sixty-four);  Brown  v.  Pringle,  4  Hare  124,  8 
Jur.  1113  (at  sixty-six);  Miles  v.  Knight,  12 
Jur.  666  (at  sixty-seven).  See  Groves  v.  Groves, 
12  W.  R.  45  (at  fifty). 

8,  In  re  Relief  Act,  17  Jur.  342  (at  forty-nine); 
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1.  See  the  title  Negligence,  vol.  21,  p.  510 

et  seq. 

2.  Infancy.  —  Boyd  v.  Fitch,  71  Ind.  306; 
Garherz>.  State,  94  Ind.  219;  Palmer  &.  Wright, 
58  Ind.  486;  Davidson  v.  Nicholson,  59  Ind. 
411;  Pitcher  v.  Laycock,  7  Ind.  398;  Moore  v. 
Kerr,  46  Ind.  468;  Foltz  v.  Wert.  103  Ind.  404; 
McSweeney  v.  McMillen,  96  Ind.  298;  M'Gil- 
licuddy  v.  Forsyth,  5  Blackf.  (Ind.)  435;  Rowe 
v.  Arnold,  39  Ind.  24;  Shirley  v.  Hagar,  3 
Blackf.  (Ind.)  225;  Maxedon  v.  Stale,  24  Ind. 
370;  Com.  v.  Moore,  3  Pick.  (Mass.)  194; 
Jeffrie  v.  Robideaux,  3  Mo.  33;  Hanly  v.  Levin, 
5  Ohio  228.  See  also  Floyd  v.  Johnson,  2  Lilt. 
(Ky.)  113,  13  Am.  Dec.  255. 

3.  Coverture.  —  Lackland  v.  Nevins,  3  Mo. 
App.  336,  holding  that  the  fact  that  a  child's 
name  is  different  from  that  of  her  father  is 
not  alone  sufficient  to  rebut  the  presumption; 
Gaunt  v.  State,  50  N.  J.  L.  490,  wherein  it  was 
held  that  the  omission  to  prove  that  the  com- 
plaining witness  on  an  indictment  for  forni- 
cation was  a  single  woman  was  not  an  error, 
as  th?  single  state  would  be  presumed  in  the 
absence  of  testimony  to  the  contrary.  See  also 
supra,  this  title.  Continuance  of  Existing  Condi- 
tion or  State  of  Facts. 

4.  Citizenship.  —  Campbell  v.  Wallace,  12  N. 
H.  362,  37  Am.  Dec.  219.  See  also  Lucas  v. 
U.  S..  163  U.  S.  612.  And  see  the  title  Mines 
and  Mining  Claims,  vol.  20,  p.  701. 

A  person  whose  father  appears  to  have  been 
a  resident  in  the  United  S.ales,  and  to  have 
married  and  had  children  born  there,  is  pre- 
sumed to  be  a  citizen,  although  he  himself 
was  born  after  his  father's  removal  to  a  foreign 
country,  there  being  nothing  else  to  show  his 
father  to  have  been  an  alien.  Campbell  v. 
Wallace,  12  N.  H.  362,  37  Am.  Dec.  219, 

5.  Blight  v.  Rochester,  7  Wheat.  (U.  S  )  535. 
No  presumption  that  an  alien  has  become  a. 

citizen  arises  from  the  lapse  of  three  years 
since  ht-.  declared  his  intention;  nor  that  he  has 
made  a  valid  declarai inn,  from  the  fact  thai  his 
first  one  was  invalid.  State  r.  Olin,  23  Wis.  309. 

6.  Slavery  Presumed  from  Color.  —  Field  v. 
Walker,  17  Ala.  80;  Becton  v,  Ferguson,  22 
Ala.  599;  Pleasant  v.  Slate,  13  Ark.  360;  Jack- 
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In  the  United  States  the  courts  have,  in  the  few  cases  in  which  the  question 
has  arisen,  refused  to  recognize  any  such  presumption.1 

Necessity  for  Abortion.  —  Common  experience  shows  that  a  pregnant  woman  is, 
as  a  rule,  able  to  bring  forth  the  child,  and  that  the  necessity  of  an  abortion 
in  order  to  save  the  life  of  the  mother  or  the  child  is  the  rare  exception  ;  and 
the  presumption  is,  therefore,  against  the  existence  of  such  necessity.2 

Virility  of  Men.  —  The  presumption  is  that  men  of  mature  age  have  the 
normal  powers  of  virility,3  and  this  presumption  has  been  held  to  continue  as 
regards  men  of  very  advanced  age.4 

Physical  Capacity  of  Infants.  —  Male  infants  under  fourteen  years  of  age  are 
presumed  not  to  have  reached  the  age  of  puberty.  This  question  has  chiefly 
arisen  in  prosecutions  for  rape,  and  has  been  fully  treated  elsewhere.5 

XV.  Presumptions  Arising  from  Title  and  Possession  of  Property  — 
1.  Possession  Presumed  from  Title.  —  As  a  general  rule,  in  the  absence  of  evi- 
dence as  to  the  actual  possession  of  land,  the  possession  is  presumed  to  have 
been  with  the  owner  of  the  legal  title;6  and  where  actual  possession  by  a 
third  person  is  shown,  but  title  is  not  shown,  the  possession  will  be  presumed 
to  be  in  subordination  to  the  title  of  the  true  owner.7  The  same  is  true,  also, 
as  regards  the  possession  of  personal  property. H  One  who  merely  holds  a 
sheriff's  deed  to  land  is  not  presumed  to  be  in  possession.9  So,  in  the  case 
of  mortgaged  property,  the  mortgagor  is  presumed  to  be  in  possession. ,w 
And  where  property  is  found  in  the  possession  of  a  family  composed  of 
several  individuals,  the  law  refers  the  possession  to  him  who  has  the  title.11 

Applications  of  Rule.  —  The  presumption  that  possession  follows  the  title  is 
indulged  in  where  adverse  possession  is  relied  on  to  defeat  the  recovery  of 
the  land  by  the  owner  of  the  legal  title.12  So,  where  a  conveyance  is  attacked 
as  invalid  because  the  grantor  was  out  of  possession,  it  will  be  presumed,  if 
the  legal  title  was  in  him,  that  he  was  in  possession. 13  Possession  is  also  pre- 
sumed to  be  in  the  owner  of  the  legal  title  as  the  basis  of  maintaining  an 


Croxton  v.  May,  9  Ch.  D.  388  (at  fifty-four); 
Conduit  v.  Soane,  24  L.  T.  N.  S.  656  (at  fifty- 
two);  Reynolds  v.  Reynolds,  1  Dick.  374  (at 
sixty-two);  Jee  v.  Audley,  1  Cox.  Ch.  325  (at 
seventy).  Compare  Leng  v.  Hodges,  Jac.  585 
(at  sixty-nine),  and  Fraser  v.  Fraser,  Jac.  586, 
note  (at  fifty-five).  And  see  the  title  Per- 
petuities and  Trusts  for  Accumulation,  ante. 

1.  Flora  v.  Anderson,  67  Fed.  Rep.  182; 
Matter  of  Apgar,  37  N.  J.  Eq.  501  (at  fifty- 
eight);  List  v.  Rodney,  83  Pa.  St.  483  (at  sev- 
enty-five); Keller's  Estate,  11  Lane.  L.  Rev. 
(Pa.)  185. 

2.  State  v.  Lee,  69  Conn.  r86.  See  further 
the  title  Abortion,  vol.  I,  p.  195. 

3.  Virility  of  Men.  —  Lomax  v.  Holmden,  2 
Stra.  940;  Gardner  v.  State,  81  Ga.  144 

4.  Lushington  v.  Boldero.  15  Beav.  1  (at 
ninety-five).  See  also  Trevor  v.  Trevor,  2  Myl. 
&  K.  677. 

5.  See  the  title  Infants,  vol.  16,  p.  315. 

6.  Possession  Presumed  from  Title  —  United 
Stales.  —  Gonzales  v.  Ross,  120  U.  S.  605. 

Alabama.  — Lenoir  v.  Rainey,  15  Ala.  667; 
Governor  v.  Campbell,  17  Ala.  566;  McCoy  v. 
Odom,  20  Ala.  502;  Michan  v.  Wyatt,  21 
Ala.  813. 

Arkansas.  —  Miller  v.  Fraley,  23  Ark.  735. 
Connecticut.  —  Hanford  v.  Fitch,  41  Conn. 
486. 

Georgia.  —  English  v.  Register,  7  Ga.  387; 
Stamper  v.  Griffin,  20  Ga.  312,  65  Am.  Dec. 
628;  Collins  v.  Taggart,  57  Ga.  355. 


Maine.  —  Sidelinger  v.  Hagar,  41  Me.  415. 
Michigan.  —  Safford     z\     Basto.    4  Mich. 
406. 

Missouri.  —  Renshaw  v.  Lloyd,  50  Mo.  36S; 
Clark  v.  Covenant  Mut.  L.  Ins.  Co.,  52  Mo. 
272;  Judge  v.  Lackland,  3  Mo  App.  107;  Mc- 
intosh v.  Rankin,  134  Mo.  340. 

South  Carolina.  —  Maples  v.  Maples,  Rice 
Eq.  (S.  Car.)  300. 

Wisconsin.  —  Noonan  v.  Ilsley,  21  Wis.  138; 
Bardeen  v.  Markstrum,  64  Wis.  6n. 

7.  Bodley  v.  McChord,  4  J.  J.  M~arsh.  (Ky.) 
4S3. 

Possession  Held  Without  Change  by  a  Grantor 
After  Conveyance  is  presumed  to  be  in  sub- 
ordination of  his  conveyance.  Bloomer  v. 
Henderson,  8  Mich.  395.  77  Am.  Dec.  453; 
Dawson  v.  Danbury  Bank.  15  Mich.  489; 
Humphery  v.  Hurd,  29  Mich.  44;  Jeffery  v. 
Hursh,  45  Mich.  59. 

8.  Reid  v.  State.  20  Ga.  681. 

9.  Apperson  v.  Ford,  23  Ark.  746;  Lewis  v. 
Disher,  32  Wis.  504. 

10.  Trapnall  v.  Burton  24  Ark.  371 ;  Albright 
v.  Cobb.  34  Mich.  316.  See  also  generally  the 
title  Mortgages,  vol.  20,  pp.  977,  1006. 

11.  Lenoir  v.  Rainey   15  Ala.  667. 

12.  McCall  v.  Pryor,  17  Ala.  533;  Ringo  v. 
Woodruff,  43  Ark.  469.  And  see  the  title  Ad- 
verse Possession,  vol.  1,  p.  888. 

13.  Miller  v.  Fraley,  23  Ark.  735.  See  also 
the  title  Champerty  and  Maintenance,  vol.  5, 
p,  834  et  sea. 
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action  of  trespass  by  sue!,  owner  1  or  a  suit  to  remove  a  cloud  from  the  title.2 
2.  Title  Presumed  from  Possession.  —  In  general,  possession  of  property, 
either  real  3  or  personal, 1  raises  a  presumption  of  ownership.     While  posses- 
sion of  a  chose  in  action  payable  to  another  does  not  raise  a  presumption  of 


1.  Safford  v.  Basto,  4  Mich.  408;  Renshaw 
v.  Lloyd,  50  Mo.  368;  Bell  v.  Clark,  30  Mo. 
App.  224.    And  see  the  tide  Trespass. 

That  a  Married  Woman  Had  Title  to  the  land 
on  which  trespasses  were  committed,  does  not 
raise  the  presumption  that  she  was  in  posses- 
sion at  the  time  of  the  trespasses,  especially 
where  for  years  she  permitted  her  husband  to 
receive  and  appropriate  the  income.  Lyon  v. 
Green,  etc.,  R.  Co.,  42  Wis.  548. 

2.  Clark  v.  Covenant  Mut.  L.  Ins.  Co.,  52 
Mo.  272.  See  also  the  title  Cloud  on  Title, 
vol.  6,  p.  149. 

3.  Title  to  Realty  Presumed  from  Possession  — 
England, — Jayne  v.  Price,  5  Taunt.  326,  I  E. 
C.  L.  i2i.  1  Marsh.  68,  15  Rev.  Rep.  518;  Tu- 
dury  v.  Sachez  de  Pina,  7  L.  T.  N.  S.  115; 
Rowbotham  v.  Wilson,  6  Jur.  N.  S.  965,  8  H. 
L.  Cas.  348,  30  L.  J.  Q.  B.  D.  49,  affirming  8 
El.  i:  Bl.  123,  92  E.  C.  L.  123,  3  Jur.  N.  S. 
1297,  27  L.  J.  Q.  B.  D.  61,  6  El.  &  Bl.  593,  88 
E.  C.  L.  593,  2  Jur.  N.  S.  736,  25  L.  J.  Q.  B. 
D  362;  Clayton  v.  Corby,  2  Gale  &  D.  174,  2 
Q.  B.  813,  42  E.  C.  L.  926;  Asher  v.  Whitlock, 
L.  R.  1  Q.  B.  1,  35  L.  J.  Q.  B.  D.  17,  11  Jur. 
N.  S.  925,  14  W.  R.  26. 

United  States.  —  Sabariego  v.  Maverick,  124 
U.  S.  261;  Bradshaw  v.  Ashley,  180  U.  S.  59, 
affirming  14  App.  Cas.  (D.  C.)  485;  Den  v.  Pine, 
4"  Wash!  (U.  S.)  691. 

Alabama. —  Finch  v.  Alston,  2  Stew.  &  P. 
(Ala.)  83,  23  Am.  Dec.  299;  Badger  v.  Lyon,  7 
Ala.  564;  Doe  v:  Mitchell,  6  Ala.  70;  Sparks 
v.  Rawls,  17  Ala.  211;  McCall  v.  Pryor,  17  Ala. 
533;  Whitsett  v.  Slater,  23  Ala.  626. 

Arkansas.  —  Daniel  v.  Lefevre,  19  Ark.  201; 
Ferguson  v.  Peden,  33  Ark.  150. 

California.  — Johnson  v.  Rickett,  5  Cal.  218; 
Sacramento  Valley  R.  Co.  v  Moffatt,  7  Cal. 
577;  Williamson  v.  Tobey,  86  Cal.  497;  Gregory 
v.  McPherson,  13  Cal.  562;  Burdge  v.  Smith, 
14  Cal.  380;  Kile  v.  Tubbs,  23  Cal.  431;  Wolfs- 
kin v.  Malajowich,  39  Cal.  276;  Kelly  v.  Mack, 
49  Cal.  523;  McGovern  v.  Mowry,  91  Cal.  383. 

Delaware.  —  Stille  v.  Layton,  2  Harr.  (Del.) 
149. 

District  of  Columbia.  —  Keefe  v.  Bramhall,  3 
Mackey  (D.  C.)  551. 

Georgia.  —  English  v.  Register,  7  Ga.  391 ; 
Primrose  v.  Browning,  59  Ga.  69;  Bagley  v. 
Kennedy,  85  Ga.  706. 

Illinois. — Tinney  v.  Wolston,  41  111.  215; 
Nimmo  v.  Jackman,  21  111.  App.  607;  Curran 
v.  McGrath,  67  111.  App.  566. 

Indiana.  —  Hunt  v.  Utter,  15  Ind.  318. 

Louisiana.  —  Sanford  v.  Toadvine,  15  La. 
Ann.  170. 

Maine.  —  Brookings  v.  Woodin,  74  Me.  222. 

Maryland.  — Colvin  v.  Warford,  20  Md.  357. 

Massachusetts.  —  Hawkins  v.  Berkshire 
County,  2  Allen  (Mass.)254;  Burridge  v.  Fogg, 
8  Cush.  (Mass.)  183. 

Michigan.  —  McFarlane  v.  Ray,  14  Mich.  465  ; 
Hall  v.  Kellogg,  16  Mich.  135;  Gamble  v. 
Horr,  40  Mich.  561;  Beeman  v.  Black,  49 
Mich.  598. 

Missouri.  —  Crow  v.  Marshall,  15  Mo.  499; 


Glasgow  v.  Lindell,  50  Mo.  60;  Barry  v.  Otto, 
56  Mo.  177;  Prior  v.  Scott.  87  Mo.  303;  Keith 
v.  Bingham,  100  Mo.  300. 

Nebraska.  —  Filley  v.  Duncan,  1  Neb.  134, 
93  Am.  Dec.  337. 

New  Hampshire.  —  Wendell  v.  Blanchard,  3 
N.  H.  456;  Riley  v.  Jameson,  3  N.  H.  23,  14 
Am.  Dec.  325;  Dame  v.  Dame,  20  N.  H.  28. 

New  Jersey.  —  McDavit  v.  Pierrepont,  23  N. 
J.  Eq.  42. 

New  York.  —  Brown  v.  Bowen,  30  N.  Y.  519, 
86  Am.  Dec.  406;  Frantz  v.  Ireland,  66  Barb. 
(N.  Y.)  386;  Pitney  v.  Leonard,  I  Paige  (N.  Y.) 
461;  Stacy  v.  Graham,  3  Duer  (N.  Y.)  444. 
Ohio.  —  Ward  v.  Mcintosh,  12  Ohio  St.  231. 
Pennsylvania. — Jones  v.  Bland,  112  Pa.  St. 
176. 

Texas.  —  Kemper  v.  Victoria,  3  Tex.  159; 
Herndon  v.  Casiano,  7  Tex.  322;  Burroughs 
v.  Farmer,  (Tex.  Civ.  App.  1898)  45  S.  W. 
Rep  846. 

Wisconsin.  —  Ferrell  v.  Lamar,  I  Wis.  8. 
Compare   Kansas   Pac.  R.  Co.  v.  Ward,  4 
Colo.  30. 

4.  Personalty  —  England. — Cleggf.  Haslam, 
16  L.  T.  N.  S.  152;  Vance  v.  Frost,  58  J.  P. 
398. 

United  States.  —  Belford  v.  Scribner,  144  U. 
S.  488.  Compare  In  re  Binford,  3  Hughes  (U. 
S.)  295,  3  Fed.  Cas.  No.  1,411. 

Alabama.  —  Hobbs  v.  Bibb,  B  Stew.  (Ala.) 
54;  Governor  v.  Campbell,  17  Ala.  566. 

Arkansas.  —  McNeill  v.  Arnold,  17  Ark.  154; 
Hutchinson  v.  Phillips,  11  Ark.  270;  Titsworth 
v.  Spitzer,  42  Ark.  310;  German  Bank^.  Him- 
stedt,  42  Ark.  65;  Knox  v.  Heliums,  38  Ark. 
413;  State  v.  Devers,  38  Ark.  517;  Norton  v. 
McNutt,  55  Ark.  59. 

California.  —  Bailey  v.  Steamer  New  World, 
2  Cal.  370;  Goodwin  v.  Garr,  8  Cal.  615; 
Killey  v.  Scannell,  12  Cal.  73;  Wright  v. 
Solomon,  19  Cal.  64,  79  Am.  Dec.  196;  Zaro  v. 
Dakan,  76  Cal.  565. 

Colorado.  —  Doane  v.  Glenn,  1  Colo.  495. 
Connecticut.  —  Chillingworth  v.  Eastern  Tin- 
ware Co.,  66  Conn.  306. 

Delaware,  —  Bowman  v.  Herring,  4  Harr. 
(Del.)  458;  Drummond  v.  Hopper,  4  Harr. 
(Del.)  327;  Clark  v.  Maloney,  3  Harr.  (Del.) 
68. 

Georgia.  —  Reid  v.  Butt,  25  Ga.  28. 
Illinois.  —  Roberts  v.  Haskell,  20  111.  59; 
Amick  v.  Young,  69  111  542;  Comer  v.  Comer, 
120  111.  420;  Ryan  v.  Baltimore,  etc.,  R.  Co., 
60  111.  App.  612. 

Indiana.  —  Wiseman  v.  Lynn,  39  Ind.  250. 
Iowa.  — Cumberledge  v.  Cole,  44  Iowa  181 ; 
Wallace  v.  Wallace,  62  Iowa  651;  Courtright 
v.  Deeds,  37  Iowa  503;  Lagomarcino  v.  Quat- 
trochi,  89  Iowa  197. 

Louisiana.  —  Robinson  v.  Taylor,  6  La.  393; 
Lee  v.  Palmer,  18  La.  405;  Alexander's  Suc- 
cession, 18  La.  Ann.  337;  Boisblanc's  Succes- 
sion, 32  La.  Ann.  109. 

Maine.  —  Ewell  v.  Gillis,  14  Me.  72;  Millay 
v.  Butts,  35  Me.  139;  Linscott  v.  Ttask,  35 
Me.  150;  Vining  v.  Baker,  53  Me.  544;  Union 
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ownership,1  such  presumption  does  arise,  however,  with  regard  to  indorsed 
negotiable  paper.2  So  the  party  in  whose  name  a  judgment  is  taken  is  pre- 
sumed to  own  the  legal  interest,3  and  a  bill  of  lading  raises  a  presumption  of 
ownership  of  the  property  in  the  consignee.4 

Where  Two  Parties  Rely  upon  Possession  Solely,  as  proof  of  title,  the  presumption  of 
ownership  is  in  favor  of  the  first  possessor.5 

Where  Property  Is  in  the  Joint  Possession  of  Husband  and  Wife,  the  presumption  is  in 
favor  of  ownership  by  the  husband.8 


Slate  Co.  v.  Tilton,  69  Me.  244;  Bowen  v. 
Warren,  71  Me.  470. 

Massachusetts.  —  Magee  v.  Scott,  9  Cush. 
(Mass.)  148,  55  Am.  Dec.  49;  West  Springfield 
v.  Root,  18  Pick.  (Mass.)  318. 

Michigan.  —  Trevorrow  v.  Trevorrow,  65 
Mich.  234;  Mannausau  v.  Wallace,  87  Mich. 
543;  Hoppin  v.  Avery,  87  Mich.  551. 

Missouri.  —  State  v.  Hope,  88  Mo.  430;  Wear 
v.  Sanger,  91  Mo.  348;  Boatmen's  Sav.  Bank 
v.  Overall,  16  Mo.  App.  510,  affimied  90  Mo. 
410;  Vogel  v.  St.  Louis,  13  Mo.  App.  116;  Mil- 
ler v.  Marks,  20  Mo.  App.  369;  Phillips  v. 
Schall,  21  Mo.  App.  38;  Jungeman  v.  Schnaider 
Brewing  Co.,  38  Mo.  App.  458;  Baer  v.  Groves, 
46  Mo.  App.  245;  Estes  v.  Springer,  47  Mo. 
App.  99;  Union  Bank  v.  Milan  First  Nat.  Bank, 
64  Mo.  App.  253. 

New  Hampshire.  —  Hacker  v.  Young,  6  N. 
H.  95- 

New  Jersey.  —  Bordine  v.  Combs,  15  N.  J. 
L.  412. 

New  York.  —  Nichols  v.  Mase,  94  N.  Y.  160; 
Phillips  v.  Wright,  5  Sandf.  (N.  Y.)  342;  Hol- 
brook  v.  Brennan,  6  Daly  (N.  Y.)46;  Harlinger 
v.  New  York  Cent.  R.  Co.,  15  N.  Y.  Wkly. 
Dig.  392;  Halsey  v.  Hart.  85  Hun  (N.  Y.)  46 
Wheeler  v.  Vanderveer,  88  Hun  (N.  Y.)  233 
Hoyt  v.  Van  Alstyne,  15  Barb.  (N.  Y.)  568 
Fish  v.  Skut,  21  Barb.  (N.  Y.)  333;  New  York 
v.  Lent,  51  Barb.  (N.  Y.)  19;  Reddin  v.  Lawlor, 
(C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  211 

Pennsylvania.  —  Order  of  Hermits  v.  Phila- 
delphia County,  4  Pa.  L.  J.  Rep.  120,  7  Pa.  L. 
J.  124;  Entriken  v.  Brown,  32  Pa.  St.  364; 
Kingsbury  v.  Davidson,  112  Pa.  St.  380. 

Tennessee.  —  Park  v.  Harrison,  8  Humph. 
(Tenn.)  412. 

Texas  —  Andrews  v.  Beck,  23  Tex.  455. 

West  Virginia.  — Tefft  v.  Marsh,  1  W.  Va.  38. 

Wisconsin.  —  Resch  v.  Senn,  28  Wis.  286; 
Wausau  Boom  Co.  v.  Plumer,  35  Wis.  274; 
Cummtngs  v.  Friedman,  65  Wis.  183,  56  Am. 
Rep.  628. 

1.  Chose  in  Action.  —  Welch  v.  Lindo,  7 
Cnnch  (U.  S.)  159;  Caldwell  v.  Meshew,  44 
Ark.  564;  School  Dist.  No.  7  v.  Reeve,  56  Ark. 
68;  Vastine  v.  Wilding,  45  Mo.  89,  100  Am.  Dec. 
347;  Dorn  v.  Parsons,  56  Mo.  601;  Cavitt  v. 
Tharp,  30  Mo.  App.  131 ;  Rice  v.  McFarland, 
4T  Mo.  App.  489;  McGilway  v.  Clement,  6  Mo. 
App.  598:  Gregg  v.  Malleti,  111  N.  Car.  74; 
Threadgill  v.  Anson  County,  116  N.  Car.  616; 
Merlin  v.  Manning,  2  Tex.  351;  Ross  v.  Smith, 
19  Tex.  171,  70  Am.  Dec.  327. 

Possession  of  an  Open  Account  in  favor  of  an- 
other is  not  presumptive  evidence  of  its  owner- 
ship by  the  holder.  Gregg  v.  Mallet,  in  N. 
Car.  74. 

2.  United  States.  —  Dugan  v.  U.  S.,  3  Wheat. 
(U.  S.)  172;  Collins  v.  Gilbert,  94  U.  S.  753. 


Alabama.  —  Donnell  v.  Thompson,  13  Ala. 
440. 

Arkansas.  —  Cartwell  v.  Menifee,  2  Ark.  356. 

California.  —  Horr  v.  Barker,  8  Cal.  609. 

Georgia.  —  Nisbet  v.  Lavvson.  1  Ga.  284. 

Illinois.  —  Roberts  v.  Haskell.  20  111.  59. 

Indiana.  — Tarn  v.  Shaw,  10  Ind.  469. 

Maine.  —  Lord  v.  Applelon,  15  Me.  270; 
Scott  v.  Williamson,  24  Me.  343;  Abbott  v. 
Joy,  47  Me.  177;  Metcalf  v.  Yeaton,  51  Me. 
198. 

Missotiri.  —  Himes  v.  McKinney,  3  Mo.  382; 
Singleton  v  Mann,  3  Mo.  464;  Mechanics' 
Bank  v.  Wright,  53  Mo.  153;  Rubelman  v. 
McNichol,  13  Mo.  App  584;  Lachance  v.  Loeb- 
lein,  15  Mo.  App.  460;  Priest  v.  Way,  87  Mo. 
16;  Brooks  v.  Holt,  65  Mo.  App.  613. 

New  Jersey.  —  Halsted  v.  Colvin,  51  N.  J. 
Eq.  387;  Mt.  Holly,  etc..  Turnpike  Co.  p. 
Ferree,  17  N.  J.  Eq.  117. 

New  York.  —  Boardman  v.  Lake  Shore,  etc., 
R.  Co.,  84  N.  Y.  157;  In  re  Mapes,  (Surrogate 
Ct.)  12  N.  Y.  Supp.  9;  Newcomoe  v.  Fox,  1  N. 
Y.  App.  Div.  389;  Union  Nat.  Bank  v.  Chap- 
man, 7  N.  Y.  App.  Div.  450;  Wickes  v.  Adiron- 
dack Co.,  4  Thomp.  &  C.  (N.  Y.)  250;  Kelly  v. 
Forty-Second  St.,  etc.,  R.  Co.,  37  N.  Y.  App. 
Div.  500. 

Pennsylvania.  —  Philadelphia  Trust,  etc., 
Ins.  Co.  v.  Philadelphia,  etc.,  R.  Co.,  177  Pa. 

St.  38. 

Texas.  —  Thompson  v.  Wheeler,  2  Tex.  260; 
Coburne  v.  Poe,  40  Tex.  410. 

Wisconsin.  —  Hungerford  v.  Perkins,  8  Wis. 
267;  Woodruff  v.  King,  47  Wis.  261;  Lehman 
v.  Sherger,  68  Wis.  145. 

And  see  generally  the  titles  dealing  with 
various  forms  of  negotiable  instruments;  e.g.. 
Bills  of  Exchange  and  Promissory  Notks, 
vol.  4,  p.  318;  Bills  of  Lading,  vol.  4,  p.  536; 
Bills  of  Sale,  vol.  4,  p.  572. 

3.  Judgments.  —  Cummins  v.  James,  4  Ark. 
616. 

4.  Bills  of  Lading.  —  Lawrences.  Minturn,  17 
How.  (U.  S.)  100;  The  Carlos  F.  Ro:es.  177 
U.  S.  655;  Richardson  v.  Hutchinson,  20  Fla. 
21.   See  the  title  Bills  of  Lading,  vol.  4,  p.  507. 

5.  Castro  v.  Gill,  5  Cal.  40;  Potter  u. 
Knowles,  5  Cal.  87;  Norris  v.  Russell,  5  Cal. 
249;  Ayres  v.  Bensley,  32  Cal.  620;  Moon  v. 
Rollins,  36  Cal.  333,  95  Am.  Dec.  1S1;  Weston 
v.  Higgins,  40  Me.  102;  Dale  v.  Faivre,  43 
Mo.  556;  Clifton.'.  Lilley,  12  Tex.  130;  Austin 
v.  Bailey,  37  Vt.  219,  86  Am.  Dec.  703. 

6.  Laing  v.  Day,  8  111.  App.  631;  Hill  v. 
Chambers,  30  Mich.  422 ;  Hemelreich  v.  Carlos, 
24  Mo.  App  264;  McClain  v.  Abshire,  63  Mo. 
App.  333;  Sill  v.  Swackhammer,  103  Pa.  St.  7; 
Pier  v.  Siegel,  107  Pa.  St.  502;  Karch's  Estate. 
133  Pa.  St.  84.  Compare  Galster  v.  Syracuse 
Sav.  Bank,  29  Hun  (N.  Y.)  594. 
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3.  Grants  and  Conveyances  Presumed  from  Continued  Possession.  —  In  cases  in 
which  the  statute  of  limitations  would  not  operate  as  a  bar  to  the  recovery  of 
property,  valid  sales,  grants,  or  conveyances  of  both  personal  1  and  real  prop- 
erty 2  have  been  presumed  for  the  purpose  of  quieting  title  evidenced  by  long 
and  continuous  possession.  And  a  grant  may  be  presumed  from  continued 
possession  as  well  in  favor  of  a  corporation  as  of  an  individual.3  This  pre- 
sumption of  grants  is  available  only  in  favor  of  persons  who  actually  exercise 
ownership  of  the  property  ;  4  but  occasional  interruptions  of  possession  during 
the  period  necessary  to  create  a  title  by  adverse  possession,  not  impairing 
the  use  to  which  the  occupants  subject  the  property,  will  not  necessarily 
prevent  the  presumption  from  arising.5  The  presumption  can  be  invoked 
only  in  favor  of  the  title  under  which  the  possession  is  held,c  and  where  the 


1.  Sales  of  Personalty.  —  McArthur  -'.  Carrie, 

38  Ala.  75,  70  Am.  Dec.  529;  Stock  bridge  v. 
West  Stockbridge,  14  Mass.  257;  Eyre  v.  Hig- 
bee,  35  Barb.  (N.  Y.)  502,  22  How.  Pr.  (N.  Y.) 
198. 

Copyright. — Belford  v.  Scribner,  144  U.  S.  488. 

2.  Grants  and  Conveyances  of  Realty  —  Eng- 
land.—  Tenny  v.  Jones,  3  Moo.  &  S.  472;  Lyon 
v.  Reed,  13  M.  &  W.  285,  8  Jur.  762;  In  re 
Dixon,  1  W.  R.  244;  Eliot  v.  Bristol  Corp.,  72 
L.  T.  N.  S.  752;  White  t.  Foljambe,  11  Ves. 
Jr.  350;  Curzon  v.  Lomax,  5  Esp.  60;  St.  Mary 
Magdalen  College  v.  Atty.-Gen.,  3  Jur.  N.  S. 
675;  Atty.-Gen.  v.  Ewelme  Hospital,  17  Beav. 
366,  22  L.  J.  Ch.  846;  Warren  v.  Balernan, 
Flan.  &  Kel.  448;  Major  v.  Ward,  5  Hare  604. 

United  Stales.  — Zeller  v.  Eckert,  4  How.  (U. 

5  )  289;  Barclay  v.  Howell,  6  Pet.  (U.  S.)  498; 
Ricard  v.  Williams,  7  Wheat.  (U.  S.)  59;  Huist 
v.  M'Neil,  1  Wash.  (U.  S.)  70;  Fletcher  v. 
Fuller,  120  U.  S.  534. 

California.  —  Nieto  v.  Carpenter,  21  Cal.  455. 
Connecticut.  —  Bunce  v.  Wolcoll,  2  Conn.  32. 
Illinois.  —  Jefferson  County  v.  Ferguson,  13 
111.  33- 

Indiana.  —  Nelson  v.  Fleming,  56  Ind.  310. 

Kentucky.  —  Simpson  v.  Hawkins,  I  Dana 
(Ky.)  303;  Million  v.  Riley,  I  Dana  (K y.)  362 ; 
Gentry  v.  McMinnis,  3  Dana  (Ky.)  385;  For- 
man  v  Crutcher,  2  A.  K.  Marsh.  (Ky.)  70; 
Lyne  v.  State  Bank,  5  J.  J.  Matsh.  (Ky.)  562; 
Sprigg  v.  Albin,  6  J.  J.  Marsh.  (Ky  )  162;  Jar- 
boe  v,  McAtee,  7  B.  Mon.  (Ky.)  279. 

Maine.  —  Farrar  v.  Merrill,  1  Me.  17; 
Crooker  v.  Pendleton,  23  Me.  339. 

Maryland.  —  Casey  v.  Inloes,  1  Gill  (Md.)430, 

39  Am.  Dec.  658;  Cheney  v.  Watkins,  1  Har. 

6  J.  (Md.)  527,  2  Am,  Dec.  530. 
Massachusetts.  —  Edson  v.  Munsell,  10  Allen 

(Mass.)  557;  Brattle  Square  Church  v.  Bullard. 
2  Met.  (Mass.)  363;  While  v.  Loring,  24  Pick. 
(Mass.)  319;  Ryder  v.  Hathaway,  21  Pick. 
(Mass.)  298 ;  Valentine  v.  Piper,  22  Pick.  (Mass.) 
85,  33  Am.  Dec.  715;  Com.  v.  Low,  3  Pick. 
(Mass.)  408;  Clark  v.  Faunce,  4  Pick.  (Mass.) 
245;  Melvin  v.  Merrimack  River  Locks,  etc.,  16 
Pick.  (Mass.)  137,  17  Pick.  (Mass.)  255;  Bolivar 
Mfg.  Co.  v.  Neponset  Mfg.  Co.,  16  Pick.  (Mass.) 
241;  Hall  v.  Thaver,  5  Gray  (Mass.)  523. 

Mississippi.  —  Grand  Gulf  R.,  etc..  Co.  v. 
Bryan,  8  Smed.  &  M.  (Miss.)  234:  Nixon  v. 
Carco,  28  Miss.  414;  Stevenson  v.  McReary, 
12  Smed  8c  M.  (Miss.)  9,  51  Am.  Dec.  102. 

Missouri.  —  Newman  v.  Studley,  5  Mo.  291; 
McNair  v.  Hunt,  5  Mo.  301;  Brinley  v.  For- 
sythe,  69  Mo.  176;  Brown  v.  Oldham,  123  Mo. 
621;  Dirigee  v.  Kearney,  2  Mo.  App.  515. 


New  Hampshire.  —  Downing  v.  Pickering, 
15  N,  H.  344;  Wendell  v.  Moulton,  26  N.  H.  41. 

New  York.  —  Jackson  v.  Russell,  4  Wend. 
(N.  Y.)  543;  Jackson  v.  Warford,  7  Wend.  (N. 
Y.)  62;  Briggs  v.  Prosser,  14  Wend.  (N.  Y.) 
227. 

Ohio.  —  Duke  v.  Thompson,  16  Ohio  34. 

Pennsylvania.  —  Evans  v.  Nargong,  2  Binn. 
(Pa.)  55;  Galloway  v.  Ogle,  2  Binn.  (Pa.)  468; 
Taylor  v.  Dougherty,  1  W.  &  S.  (Pa.)  324; 
Hastings  v.  Wagner,  7  W.  &  S.  (Pa.)  215;  Caul 
v.  Spring,  2  Watts  (Pa.)  390;  Kingston  v.  Les- 
ley, 10  S.  &  R.  (Pa.)  383;  Naglee  v.  Albright, 
4  Whart.  (Pa.)  291;  Garrett  v.  Jackson,  20  Pa. 
St.  331;  Fox  -'.  Thompson,  31  Pa.  St.  172; 
Burke  v.  Hammond,  76  Pa.  St.  172;  Carter  v. 
Tinicum  Fishing  Co.,  77  Pa.  St.  310;  Brown 
v.  Day,  78  Pa.  St.  129;  Philadelphia,  etc.,  R. 
Co.  v.  Obert,  109  Pa.  St.  193. 

South  Carolina. —  Maverick  v.  Austin,  I 
Bailey  L.  (S.  Car.)  59;  Riddlehoover  v.  Kinard, 
1  Hill  Eq.  (S.  Car.)  376. 

Tennessee.  —  Williams  v.  Donell,  2  Head 
(Tenn.)  695. 

Texas.  —  Harrison  v.  Fryar,  8  Tex.  Civ. 
App.  524. 

Vermont.  —  Sellick  v.  Starr,  5  Vt.j255;  Town- 
send  v.  Downer,  32  Vt.  183. 

Virginia.  —  Field  v.  Brgwn,  24  Gratt.  (Va.) 
74;  Nowlin  v.  Burwell,  75  Va.  551. 

Wisconsin.  —  Rooker  v.  Perkins,  14  Wis.  79. 

A  grant  will  be  presumed  upon  proof  of  an 
adverse,  exclusive,  and  uninterrupted  pos- 
session for  twenty  years,  wherever  by  any 
possibility  a  right  may  be  acquired  in  any 
manner  known  to  the  law.  U.  S.  v.  Chaves, 
159  U.  S.  452. 

A  Power  of  Attorney  to  make  a  deed  may  be 
presumed  after  a  lapse  of  fifty  years,  where 
the  possession  was  held  during  all  that  time 
under  the  deed.  Jarboe  v.  McAtee,  7  B.  Mon. 
(Ky.)  279.  See  also  Stockbridge  v.  West  Stock- 
bridge,  14  Mass.  257. 

3.  Com.v'.  Low.  3  Pick.  (Mass.)  408. 

4.  Doe  v.  Williams,  2  M.  &  W.  749,  M.  &  H. 
198.  1  Jur.  755:  Fauntleray  v.  Henderson,  12 
B.  Mon.  (Ky,)  451;  Winston  v.  Prevost,  6  La. 
Ann.  164;  Waldron  v.  Tuttle,  3  N.  H.  340; 
Roll  v.  Rea,  57  N.J.  L.  647;  Palmer  v.  Hicks, 
6  Johns.  (N.  Y.)  133;  Warner  v.  Henby,  48  Pa. 
St.  187;  Hoffman  v.  Bell,  61  Pa.  St.  444;  Coxe 
v.  Deringer,  78  Pa.  St.  271.  Compare  Farrar 
v.  Merrill,  1  Me.  17. 

5.  Fletcher  v.  Fuller,  120  U.  S.  534.  See 
also  Glass  v.  Gilbert,  58  Pa.  St.  266. 

6.  Dessauni^r  v.  Murphy,  27  Mo.  48;  Dunn 
v.  Miller,  75  Mo.  260,  reversing  8  Mo.  App.  467. 
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possession  of  one  is  entirely  consistent  with  title  in  another,  such  possession 
cannot  give  rise  to  a  presumption  of  a  conveyance  from  the  latter.1 

Illustrations.  —  Grants  from  the  crown  or  in  the  United  States  from  the 
governments  have  been  presumed  where  the  claimant  had  held  possession  for 
many  years.2  So  presumptions  have  been  indulged  in  to  sustain  the  title  of 
one  claiming  under  an  executor  or  administrator,  both  as  to  the  actual  con- 
veyance by  the  latter  and  as  to  the  regularity  of  the  proceedings.3  Likewise, 
where  joint  tenants  or  tenants  in  common  take  separate  parcels  into  posses- 
sion and  continue  to  hold  them  for  a  long  time,  a  presumption  of  a  properly 
executed  partition  between  them  may  arise.*  And  a  release  by  a  mortgagor 
of  his  equity  of  redemption5  or  a  foreclosure  of  the  mortgage  6  has  been 
presumed  from  the  mortgagee's  long-continued  possession. 

Possession  by  Beneficial  Owner.  —  Where  a  person  having  the  equitable  or  bene- 
ficial interest  in  real  estate  shows  a  long  possession  consistent  therewith,  the 
presumption  of  a  conveyance  to  him  of  the  legal  title  is  authorized.7  Thus, 
where  a  vendee  under  a  contract  for  sale  has  remained  in  possession  for  a 
long  time,  the  presumption  that  the  legal  title  had  been  conveyed  to  him  is 
authorized.8  And  a  conveyance  in  obedience  to  a  decree  directing  it  may  be 
presumed  where  there  has  been  a  long-continued  possession  in  the  person  to 
whom  the  conveyance  was  directed.9 

The  Time  Within  Which  such  presumptions  are  to  be  indulged  seems  to  be 
now  fixed  in  analogy  to  the  highest  bar  to  real  actions.10 

Rebutting  Presumption.  —  The  presumption  of  a  grant  or  conveyance  arising 
from  the  claimant's  long-continued  possession  is  not  conclusive,11  and  is 


1.  Watson  v.  Bissell,  27  Mo.  220.  See  also 
Waggener  v.  Waggener,  3  T.  B.  Mon.  (Ky.) 

547. 

2.  Grants  from  Crown  or  Government  —  Eng- 
land. —  Kingston  upon  Hull  v.  Horner,  1 
Cowp.  102;  Goodtitle  v.  Baldwin,  11  East  488, 
14  Rev.  Rep.  674. 

United  States.  —  Oaksmith  v.  Johnston,  92 
U.  S.  343- 

Kentucky. — Jarboe  v.  McAtee,  7  B.  Mon. 
(Ky.)  281;   Beeler  v.  Coy,  9  B.  Mon.  (Ky.) 

3I5.  . 

Maine.  —  Crooker  v.  Pendleton,  23  Me.  339. 

Michigan.  —  Drake  v.  Happ,  92  Mich.  580. 
Compare  Crane  v.  Reeder,  21  Mich.  24,  4  Am. 
Rep.  430. 

Afissouri .  —  Davis  v.  Thompson,  56  Mo.  39; 
Barry  v.  Otto,  56  Mo.  177. 

New  Hampshire. — Thompson  v.  Carr,  5  N. 
H.  510. 

New  York.  —  Jackson  v.  M'Call,  10  Johns. 
(N.  Y.)  377,  6  Am.  Dec.  343. 

Pennsylvania.  —  Marher  v.  Trinity  Church, 
3  S.  &  R.  (Pa.)  509.  8  Am.  Dec.  663;  Smith  v. 
Tovvnsend,  32  Pa.  St.  434. 

Tennessee.  — ■  Williams  v.  Donell,  2  Head 
(Tenn.)  695. 

Texas.  —  Grimes  v.  Bastrop,  26  Tex.  310. 
See  also  Willis  v.  Lewis,  28  Tex.  185. 

See  also  McCarty  v.  McCarty,  2  Strobh.  L. 
(S.  Car).  6,  47  Am.  Dec.  585.  And  see  the  title 
Adverse  Possession,  vol.  1,  p.  878. 

3  Conveyances  by  Administrators,  etc.  —  Mc- 
Arthur  v.  Carrie,  32  Ala.  75,  70  Am.  Dec.  529; 
Blair  v.  Marks,  27  Mo.  579;  Winkley  v.  Kaime, 
32  N.  H.  268;  Yount  v.  Miller,  91  N.  Car.  331; 
Maverick  v.  Austin,  1  Bailey  L.  (S.  Car  )  59; 
Sims  v.  Aughtery,  4  Strobh.  Eq.  (S.  Car.)  103. 
See  also  generally  the  title  Executors  and 
Administrators,  vol.  n,  pp.  1053,  1133  et  sea. 


4.  Partition.  —  See  the  title  Partition,  vol. 
21,  p.  1 141 ;  and  see  Hepburn  v.  Auld,  5  Cranch 
(U.  S.)  262;  Russell  v.  Marks,  3  Met.  (Ky.)  37; 
White  v.  Loring,  24  Pick.  (Mass.)  319. 

5.  Releases  of  Equity  of  Redemption.  —  Bunce 
v.  Wolcott,  2  Conn.  32.  See  also  Hanford  v. 
Fitch,  41  Conn.  486. 

6.  Foreclosure  of  Mortgage.  —  Blethen  v.  Dui- 
nal,  35  Me.  556. 

7.  Possession  by  Beneficial  Owner.  —  Mathias 
v.  Evans,  5  W.  R.  707;  Hillary  v.  Waller,  12 
Ves.  Jr.  252;  Jeffreys  <•.  Machu,  29  Beav.  344; 
Harvey  v.  Thorpe,  28  Ala.  250,  65  Am.  Dec. 
344;  Williams  v.  Mitchell,  112  Mo.  300;  Marr 
v.  Gilliam,  1  Coldiv.  (Tenn.)  488. 

8.  Harvey  v.  Thorpe,  28  Ala.  250,  65  Am. 
Dec.  344;  Woodson  v.  Scott,  1  Dana  (Ky.)  472; 
Chiles  v.  Conley.  2  Dana  (Ky.)  21 ;  Downing 
v.  Ford,  9  Dana  (Ky.)  393;  Gaines  v.  Conn,  2 
J.  J.  Marsh.  (Ky.)  107;  Brock  v.  Savage,  46 
Pa.  St.  83. 

9.  Fauntleroy  v.  Henderson,  12  B.  Mon. 
(Ky.)  451;    Williams   v.    Mitchell,  112  Mo. 

300. 

10.  Ricard  v.  Williams,  7  Wheat.  (U.  S.)  59; 
Fletcher  v.  Fuller,  120  U.  S.  534;  McArthur  v. 
Carrie,  32  Ala.  75,  70  Am.  Dec.  529;  Woodson 
v.  Scott.  1  Dana  (Ky.)  472;  Million  v.  Riley,  1 
Dana  (Ky.)  362;  Griffith  v.  Dicken,  2  B.  Mon. 
(Ky.)  22;  Casey  v.  Inloes,  1  Gill  (Md.)  430,  39 
Am.  Dec.  658;  Brattle  Square  Church  v.  Bul- 
lard,  2  Met.  (Mass.)  363;  Edson  v.  Munsell,  10 
Allen  (Mass.)  557;  Clark  v.  Faunce,  4  Pick. 
(Mass.)  245;  Den  v.  Mulford,  21  N.  J.  L. 
500. 

11.  Rebutting  Presumption. — English  v.  Regis- 
ter, 7  Ga.  387;  Chiles  v.  Conlev,  2  Dana  (Ky.) 
24;  Downing  v.  Ford,  q  Dana  (Ky.)  393:  Sprigg 
v.  Albin.  6  J.  J.  Marsh.  (Ky.)  162;  Tinkham  v. 
Arnold,  3  Me.  120;  Wallace  v.  Miner,  6  Ohio 
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repelled  and  destroyed  by  the  production  or  proof  of  the  instrument  under 
which  the  possession  was  held.1  Thus,  if  the  deed  under  which  the  person 
held  possession  is  produced  and  proves  to  be  illegal  and  void  on  its  face,  the 
existence  of  a  valid  deed  cannot  be  presumed.2  So  a  conveyance  to  one  in 
possession  of  land  for  many  years  is  not  presumed  against  his  express  admis- 
sions that  no  such  conveyance  has  been  made.3  In  the  absence  of  evidence 
to  rebut  the  presumption,  however,  it  is  binding  upon  both  the  court  and 
the  jury.4 

XVI.  Existence  of  Heirs  or  Issue  of  Decedents  —  Heirs.  —  Owing  to  the 
recognized  fact  that  comparatively  few  persons  die  without  heirs,  either  near 
or  remote,  it  is  presumed  that  decedents  leave  heirs.5  But  the  nonexistence 
of  heirs  within  a  particular  degree  may  be  established  by  circumstantial  evi- 
dence,6 and  after  a  great  lapse  of  time  and  the  nonappearance  of  heirs  their 
nonexistence  may  be  presumed.7 

Issue.  —  Where  one  member  of  a  family  has  been  unheard  of  for  a  long  time, 
his  death  without  issue  or  the  extinction  of  his  issue  may  be  presumed;8  and 
it  has  been  held  that  where  a  decedent  was,  when  last  heard  of,  unmarried,  or 
where  there  is  no  evidence  to  show  that  he  or  she  was  married,  the  presump- 
tion is  that  he  or  she  died  without  issue.9  In  a  number  of  cases  in  the  United 
States,  however,  the  court  has  refused  to  recognize  any  presumption  that  a 
person  died  unmarried  and  without  issue;10  and  a  fortiori,  where  the 
decedent  is  shown  to  have  been  married,  there  is  no  presumption  that  he  or 
she  died  childless.11  In  England,  in  a  pedigree  case,  an  old  will,  by  which  the 
testator  purported  to  leave  all  his  property  to  collateral  relatives  or  friends, 
was  regarded  as  very  strong  evidence  of  his  having  died  without  children.12 


366;  Texas  Mexican  R.  Co.  v.  Uribe,  85  Tex. 
386;  Field  v.  Brown,  24  Gratt.  (Va.)  74. 

1.  Keene  v.  Deardon,  8  East  248;  Nieto  v. 
Carpenter,  21  Cal.  455.  See  also  Dessaunier 
v.  Murphy,  27  Mo.  48. 

2.  Reaume  v.  Chambers,  22  Mo.  36. 

3.  Roxbury  v.  Huston,  37  Me.  42. 

4.  Fletcher  v.  Fuller,  120  U.  S.  534;  Mc- 
Arthur  v.  Carrie,  32  Ala.  75,  70  Am.  Dec.  529; 
Castro  v.  Gill,  5  Cal.  40.  Compare  Chiles  v. 
Conley,  2  Dana  (Kv.)  24. 

5.  Existence  of  Heirs  Presumed.  —  Pitkin  v. 
New  York,  etc,  R.  Co.,  64  Conn.  482;  Budd 
v.  Meriden  Electric  R.  Co.,  69  Conn.  272 ;  Har- 
vey v.  Thornton,  14  111.  217;  Wunderle  v. 
Wunderle,  144  111.  40;  Fell  v.  Young,  63  111. 
106;  Chicago  v.  Major,  18  111.  349,  68  Am. 
Dec.  553;  Pile  v.  McBratney,  15  111.  314;  Louis- 
ville Bank  v.  Public  Schools,  83  Ky.  219- 
Hammond  v.  Inloes,  4  Md.  138;  Shriver  v. 
State,  65  Md.  278;  Wilbur  v.  Tobey,  16  Pick. 
(Mass.)  177;  Ettenheimer  v.  Heffernan,  66 
Barb.  (N.  Y.)  374;  State  University  v.  Har- 
rison, 90  N.  Car.  385;  Slayton  v.  Singleton,  72 
Tex.  209;  Hanna  v.  State,  84  Tex.  664.  See 
also  Daudt  v.  Musick,  9  Mo.  App.  169.  Corn- 
fare  Jackson  v.  Etz,  5  Cow.  (N.  Y.)  314. 

6.  Thomas  v.  Frederick  County  School,  7 
Gill  &  J.  (Md.)  369. 

7.  Sulton  v.  McLeod,  29  Ga.  589.  See  also 
Vickery  v.  Bsnson,  26  Ga.  582;  Peterkin  v. 
Inloes,  4  Md.  175. 

8.  Issue.  —  Doe  v.  Wolley,  8  B.  &  C.  22,  15 
E.  C.  L.  150;  Doe  v.  Deakin,  3  C.  &  P.  402,  14 
E.  C.  I..  369  (one  hundred  and  thirty-nine 
years);  King  v.  Fowler,  11  Pick.  (Mass.)  302, 
22  Am.  Dec.  370  (seventy  years);  Ferry  v. 
Sampson,  112  N.  Y.  415  (forty  years);  M'Comb 


v.  Wright,  5  Johns.  Ch.  (N.  Y.)  263  (forty 
years);  Miller  v.  Beates,  3  S.  &  R.  (Pa.)  490,  8 
Am.  Dec.  658  (about  fifteen  years);  Duffy's 
Estate,  4  Pa.  Hist.  147,  36  W.  N.  C.  (Pa.)  199 
(about  twenty-five  years);  Shown  v.  McMackin, 
9  Lea  (Tenn.)  601,  42  Am.  Rep.  680;  Brown  v. 
State,  36  Tex  282.  See  also  Allen  v.  Lyons, 
2  Wash.  (U.  S.)  475;  Matter  of  Sullivan,  51 
Hun  (N.  Y.)  378  (about  eighteen  years). 

9.  Rowe  v.  Hasland,  1  W  Bl.  404;  Doe  v. 
Wolley,  8  B.  &  C.  22,  15  E.  C.  L.  150;  Ros- 
common's Claim,  6  CI.  &  F.  97;  Doe  v.  Griffin, 
15  East  293;  ///  re  Hanby,  25  W.  R.427;  Chap- 
man v.  Kimball,  83  Me.  389;  Karstens  v.  Kars- 
tens,  (Supm.  Ct  Spec.  T.)  20  Misc.  (N.  Y.)  247. 
See  also  Rutrick  v.  Tilton,  155  Mass.  461, 
Campbell  v.  Reed,  24  Pa.  St.  498;  Shown  v. 
McMackin,  9  Lea  (Tenn.)  601,  42  Am.  Rep. 
680.  Compare  Mullaly  v.  Walsh,  6  Ir.  R.  C. 
L.  314,  Stinchfield  v.  Emerson,  52  Me.  465,  83 
Am.  Dec.  524. 

10.  Hurdle  v.  Stockley,  6  Houst.  (Del.)  447; 
Posey  v.  Hanson,  10  App.  Cas.  (D.  C.)  498; 
Martin  v.  Royse,  (Ky.  1899)  52  S.  W.  Rep.  1062, 
rehearing  denied  54  S.  W.  Rep.  177;  Shriver  v. 
State,  65  Md.  278;  Hammond  v  Inloes,  4  Md. 
138;  Emerson  v.  White,  29  N.  H.  482;  Dunn 
v.  Travis,  56  N.  Y.  App.  Div.  317;  Clark  v. 
Trinity  Church,  5  W.  &  S.  (Pa.)  266;  Still 
v.  Hutto,  48  S.  Car.  415.  See  also  Hunt  v. 
Payne,  29  Vt.  172,  70  Am.  Dec.  402. 

11.  Havs  v.  Tribble,  3  B.  Mon.  (Ky.)  106; 
Gray  v.  McDowell.  6  Bush  (Ky.)  482;  Faulk- 
ner v.  Williman,  (Ky.  1891)  16  S.  W.  Rep.  352: 
Sprigg  v.  Moale,  28  Md.  497,  92  Am.  Dec.  698, 
Campbell  v.  Reed,  24  Ps.  St.  498. 

12.  Hungate  v.  Gascoyne,  2  Phil.  25, 15  L.  J. 
Ch.  382,  10  Jur.  625. 
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Definitions. 


PRESUMPTIVE  EVIDENCE.  —  See  note  I. 

PRESUMPTIVE  TRUST.  (See  also  the  title  IMPLIED  TRUSTS,  vol.  15,  p. 
1 1 19  )  —  Presumptive  trusts  are  those  which  are  said  to  result  by  operation 
or  presumption  of  law  from  certain  acts  or  relations  of  parties  from  which  an 
intention  to  create  a  trust  is  supposed  to  exist.8 

PRETENDED.  -  See  note  3. 

PRETENSE.  (See  also  the  title  False  Pretenses  and  Cheats,  vol.  12, 
p.  792.)  —  See  note  4. 

PRETENSE  TITLE.  -  See  the  title  Champerty  and  Maintenance,  vol. 
5,  p.  815. 

PRETERMITTED.  —  See  the  title  Succession. 

PRETEXT.  —  A  pretext  is  an  ostensible  reason  or  motive  assigned  or 
assumed  as  a  color  or  cover  for  the  real  reason  or  motive ;  false  appearance  ; 
pretense.5 

PRETIUM  AFFECTIONIS.  —  An  imaginary  value  put  upon  a  thing  by  the 

fancy  of  the  owner  in  his  affection  for  it  or  for  the  person  from  whom  he 
obtained  it.6 

PREVAILING  PARTY.  (See  also  the  title  COSTS,  5  ENCYC.  OF  Pl.  and 
Pr.  100.) — He  is  the  prevailing  party,  within  the  meaning  of  a  statute 
entitling  such  party  to  costs,  who  prevails  on  the  main  issue  to  a  greater 
extent  than  admitted  by  his  adversary,  though  not  to  the  full  extent  of  his 
claim.7 

PREVENT.  —  Prevent  is  defined  as  to  intercept;  to  hinder;  to  frustrate  ; 
to  stop  ;  to  thwart ;  to  hinder  from  happening  by  means  of  previous  measures  ; 
to  keep  from  occurring  or  being  brought  about,  as  an  event  or  result ;  toward 


1.  Presumptive  Evidence.  (See  also  the  title 
Presumptions,  ante,  p.  1232.)  —  In  Davis  v. 
Curry,  2  Bibb  (Ky.)  239,  ii  was  said:  "  Posi- 
tive evidence  is  the  direct  proof  of  the  fact  or 
point  at  issue;  presumptive  evidence  consists 
in  the  proof  of  som;  other  fact  or  facts  from 
which  the  point  in  issue  may  be  inferred 

Prima  Facie.  —  In  State  v.  Mitchell,  rig  N. 
Car.  784,  it  was  said.  "  It  is  clear  from  the 
terms  of  the  statute  (Code,  $  32)  that  the  word 
presumptive  is  used  there  to  deline  evidence 
that  must  be  received  and  treated  as  true  '  till 
rebutted  by  other  testimony  which  may  be  in- 
troduced by  the  defendant,'  and  that  it  is 
therefore  synonymous  with  prima  facie." 

2.  Presumptive  Trusts.  —  Dunn  v.  Zwilling, 
94  Iowa  237. 

3.  Pretended  Decree.  —  A  bill  alleged  the  entry 
of  a  pretended  decree.  It  was  held  that, 
where  no  evidence  was  introduced  in  regard 
to  such  decree,  such  allegations  would  be 
taken  as  an  admission  of  the  entry  of  a  valid 
decree.  The  court  said :  "A  pretended  decree 
is  a  decree  apparently  or  prima  facie  valid, 
and  the  complainant  having  admitted  the  entry 
of  such  decree,  the  burden  was  clearly  upon 
him  to  show  that  such  decree  was  invalid,  an 
unreality,  a  pretense."  Bowman  v.  Ash,  143 
III.  667. 

Homestead.  —  The  Constitution  of  Texas  pro- 
vided that  a  pretended  sale  of  a  homestead  in- 
volving any  condition  of  Jefeasance  should  be 
void.  In  Astugueville  v.  Loustaunau,  61  Tex. 
239,  it  vvas  said:  "  The  word  pretended  is 
evidently  used  in  its  ordinary  sense,  and 
means  '  feigned,'  '  not  real.' 

4.  Pretense  as  Implying  Fictitious  or  Bad.  — 
See  Kennedy  v.  Lvell,  15  Q   B.  D.  491. 

Instructions  —  Self-defense.  —  In  Hash  v. 
Com.,  88  Va.  190,  an  instruction  that  a  man 


cannot  in  any  case  justify  ihe  killing  of 
another  under  the  pretense  of  self-defense  un- 
less he  be  without  fault  in  bringing  the  neces- 
sity for  so  doing  upon  himself  wns  held  to  he 
improper  because  the  word  pretense  implies 
groundlessness  and  is  calculated  10  prejudice 
the  jury  against  the  theory  of  necessary  self- 
defense  relied  on  by  the  accused.  The  word 
"  plea  "  should  have  been  used  instead  of 
pvetense.    See  also  the  title  Sei.f-defense. 

5.  Pretext. —  Webst.  Diet.,  followed  in  State 
v.  Ball,  27  Neb.  604. 

6.  Pretium  Affectionis. —  Bouv.  L.  Diet.;  The 
H.  F.  Dimock,  |C.  C.  A.)  77  Fed.  Rep.  233,  in 
which  case  it  was  held  that  the  term  did  not 
apply  to  a  yacht. 

Portrait.  —  See  Green  v.  Boston,  etc.,  R.  Co.. 
128  Mass  221. 

7.  Prevailing  Party.  —  And.  L.  Diet.;  Weston 
v.  Cushing,  45  Vt.  537. 

When  a  parly  wrongfully  enters  upon  the 
docket  of  an  appellate  couit  what  purports  to 
be  an  action  appealed  from  a  lower  court,  and 
a  motion  for  dismissal  is  sustained,  upon  the 
ground  that  no  appeal  has  been  duly  taken, 
and  the  action  is  dismissed,  the  party  obtain- 
ing the  dismissal  must  be  regarded  as  the  pre- 
vailing parti/  entitled  lo  costs.  Pomroy  v. 
Cates,  81  Me.  377. 

Different  Stages  of  Suit.  —  "  To  be  a  pn  vail- 
ing party  does  not  depend  upon  the  degree  of 
success  at  different  stages  of  the  suit,  but 
whether  at  the  end  of  the  suit  or  other  pro- 
ceeding the  party  who  has  made  a  claim 
against  the  other  has  successfully  maintained 
it."  Bangor,  etc  ,  R.  Co.  v.  Chamberlain.  60 
Me.  2S6.  See  also  Henry  v.  Miller,  61  Me. 
105;  New  Haven,  etc.,  Co.  zi.  Northampton,  102 
Mass.  120;  Hawkins  v.  Nowland,  53  Mo.  32S; 
Rogers  v.  St.  Charles,  54  Mo.  229. 
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Definitions. 


off ;  to  preclude ;  to  hinder,  as  to  prevent  the  escape  of  a  prisoner;  to  stop  in 
advance,  as  a  person  or  thing  from  some  act  or  operation  ;  to  intercept  or  bar 
the  action  of;  to  check;  to  restrain;1  to  go  before;  to  precede;  to  be 
beforehand  with  ;  to  get  the  start  of;  to  anticipate;  to  forestall.2 

PREVENTIVE  JUSTICE.  (See  also  the  title  Bail  AND  RECOGNIZANCE, 
vol.  3,  p.  729.)  —  Preventive  justice  consists  in  obliging  those  persons  whom 
there  is  a  probable  ground  to  suspect  of  future  misbehavior  to  stipulate  with, 
and  to  give  full  assurance  to,  the  public  that  such  offense  as  is  apprehended 
shall  not  happen,  by  finding  pledges  or  securities  for  keeping  the  peace  or  for 
their  good  behavior  3 

PREVIOUS  —  PREVIOUSLY.  —  See  note  4. 

PREVIOUS  CHASTE  CHARACTER.  —  See  the  title  Character  (in  Evi- 
dence), vol.  5,  p.  850,  and  the  cross-references  there  given. 

PRICE.  (See  also  Market  Value  —  Market  Price,  vol.  19,  p.  1153; 
VALUE.)  —  The  word  "price"  is  defined  as  the  sum  or  amount  of  money,  or 
its  equivalent,  which  the  seller  asks  or  obtains  for  goods  in  market ;  the 
exchangeable  value  of  a  commodity.5  The  word  generally  means  the  sum  of 
money  for  which  an  article  is  sold,0  but  it  is  often  used  as  the  equivalent 

1.  Prevent.  —  Green  v.  State,  109  Ga.  536, 
quoting  Webst.  and  Stand.  Diet.  See  also 
Brady  v.  Bartlett,  56  Cal.  365. 

Where  the  plaintiff  alleged  that  the  defend- 
ant "  prevented  and  discharged  "  ihe  plaintiff 
from  fulfilling  his  contract  to  supply  certain 
goods,  it  was  held  that  prevent  in  such  a  case 
does  not  mean  "  an  obstruction  by  physical 
force,"  and  that  the  allegation  was  sufficiently 
sustained  by  proof  that  the  defendant  gave 
notice  that  he  would  not  accept  the  goods  if 
delivered.  Cort  v.  Ambergate,  etc.,  R.  Co., 
17  Q.  B.  127,  7Q  E.  C.  L.  127. 

Limitation  of  Actions.  (See  also  the  title 
Limitation  of  Actions,  vol.  19,  p.  256.)  — 
The  word  prevent,  as  used  in  the  Arkansas 
statute  of  limitations,  was  held  to  mean,  fol- 
lowing Webster's  Diet.,  "  to  hinder;  "  "  to  ob- 
struct; "  "  to  intercept."  Promises  lo  pay, 
though  broken,  appeals  to  the  sympathies  of 
the  creditor  for  indulgence,  or  untrue  state- 
ments, are  not  such  acts  on  the  part  of  the 
debtor  as  can  be  said  to  have  prevented  the 
institution  of  an  action  within  the  meaning  of 
the  statute.    Burr  v.  Williams,  20  Ark.  185. 

Knowledge.  —  In  Brady  v.  Bartletl,  56  Cal. 
364.  the  defendants  alleged  that  they  were  pre- 
vented from  protesting  against  certain  street 
improvements,  by  reason  of  an  agreement 
with  the  contractors.  The  court  said:  "  It  is 
strongly  implied,  by  the  averment  above 
quoted,  that  the  defendants  were  aware  of  the 
matters  of  alleged  fraud  in  time  to  have  pro- 
tested against  the  work.  If  they  were  ig- 
norant of  them,  how  can  it  be  truthfully  said 
they  were  prevented  from  protesting?  " 

Punish.  —  In  Centerville  v.  Miller,  57  Iowa 
56.  it  was  held  that  a  city  ordinance  which  de- 
clared to  be  a  nuisance  the  keeping  of  a  house 
where  loud  and  unusual  noises  were  per- 
mitted, and  provided  that  whoever  was  con- 
victed thereof  should  be  punished,  was  valid 
under  a  statutory  provision  which  authorized 
cities  to  prevent  riots.  The  court  said :  "We 
know  of  no  more  effective  way  of  preventing 
the  commission  of  an  offense  than  a  provision 
providing  for  its  punishment."  The  court 
distinguished  Chariton  v.  Barber,  54  Iowa  360, 
and  Ml.  Pleasant  v.  Breeze.  11  Iowa  399.  See 
also  Nevada  v,  Hutchins,  59  Iowa  509. 


And  that  when  a  city  has  authority  to  pre- 
vent certain  acts  it  has  authority  to  pum->h 
them,  see  Respublica  v.  Duquet,  2  Yeates 
(Pa.)  493- 

2.  Brady  v.  Bartlett,  56  Cal.  365,  quoting 
Webst.  Diet.,  where  it  is  said  that  in  this 
sense  the  word  is  obsolete. 

To  Come  Before  Usual  Time.  —  Smith  v.  Whit- 
beck.  13  Ohio  St.  478. 

3.  Preventive  Justice.  —  4  Black.  Com.  251, 
quoted  in  Slate  v.  Sargent,  74  Minn.  244. 

4.  Previous  Demand.  —  "A  previous  demand 
means  a  demand  made  on  a  substantially 
different  occasion."  Tyler  v.  Bland,  9  M.  & 
W.  340,  per  Lord  Abinger.  C.  B. 

Previous  Support.  —  In  Bangor  v.  Madawaska, 
72  Me.  203,  the  term  "previous  support."  as 
used  in  Rev.  Stat.  Me.,  c.  24,  §  27,  in  regard 
to  paupers,  was  held  not  to  mean  support 
furnished  before  removal,  but  support  fur- 
nished prior  to  the  institution  of  the  suit. 

Previously.  —  The  word  previously  compares 
an  act  or  state  named  10  another  act  or  state 
subsequent  in  order  of  time,  for  the  purpose 
of  asserting  the  priority  of  the  first.  Lebrecht 
v.  Wilcoxon,  40  Iowa  94. 

The  word  previously,  as  applied  to  a  de- 
mand, does  not  necessarily  imply  that  the  de- 
mand was  made  on  the  same  day.  Nailor  v. 
Bowie,  3  Md.  257. 

5.  Price.  —  Cent.  Diet.,  quoted  in  Wing  v. 
Wadhams  Oil,  etc.  Co.,  99  Wis.  250,  in  which 
case  it  was  said:  "  To  say  that  the  term  '  the 
price,'  as  used  in  the  contract,  is  not  the 
market  price  but  some  specific  price,  though 
secret  and  unknown  to  any  person  except  the 
contracting  parties,  is  to  distort  its  ordinary 
meaning  " 

May  Be  Several  Prices  for  Same  Article.  —  Scott 

v.  People.  62  Bath.  (N.  Y.)  72. 

Price  and  Rents  Distinguished.  —  See  Wonset- 
ler  v.  Andrews,  58  Ohio  St.  551 
Cost  Price.  —  See  Cost,  vol.  7,  p.  871 
Inadequate  Price.  —  See  Inadequate,  vol.  16, 
p.  131,  and  see  the  titles  Consideration,  vol. 
6,  p.  694;  Fraudulent  Sales  and  Convey- 
ances, vol  14,  pp.  292,  516 

6.  Price  Held  to  Import  Money.  —  Blevins  v. 
Decatur  Bank,  6  Ala.  383;  Kneen  v.  Halin, 
(Idaho  1S99)  59  Pac.  Rep.  14;  Hudson  Iron  Co, 
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of  compensation,  in  whatever  form  received,  for  property  sold.  The  Latin 
word  from  which  "  price  "  is  derived  sometimes  means  "  reward,"  "  value," 
"  estimation,"  "equivalent,"  and  "  price  "  is  sometimes  used  in  the  same  sense.1 

PRIMA  FACIE  CASE  OR  EVIDENCE.  (See  also  the  title  EVIDENCE,  vol.  1 1, 
p.  484.)  —  A  prima  facie  case  is  that  which  is  received  or  continues  until  the 
contrary  is  shown.*  Prima  facie  evidence  means  evidence  which  is  sufficient 
to  establish  the  fact  unless  rebutted;3  evidence  which  standing  alone  and 
unexplained  would  maintain  the  proposition  and  warrant  the  conclusion  to 
support  which  it  is  introduced.4 

PRIMAGE.  —  See  the  title  Masters  of  Vessels,  vol.  20,  p.  231. 

PRIMARILY  LIABLE.  (See  also  the  title  Streets  and  Sidewalks.)  — 
See  note  5. 

PRIMARY.  —  See  note  6. 


v.  Alger,  54  N.  Y.  177;  Marriner  v.  John  L. 
Roper  Co.,  112  N.  Car.  167;  Paul  v.  Grimm, 
165  Pa.  St.  143;  Guy  v.  McDaniel,  51  S.  Car. 

436. 

Compensation.  —  A  statute  authorized  a  water 
board  to  supply  water  within  certain  bound- 
aries, provided  that  when  so  required  by  the 
sanitary  authority  of  any  such  outlying  dis- 
trict, the  board  should  sell  to  such  sanitary 
authority  the  mains,  pipes,  and  fittings  at  a 
price  to  be  fixed,  in  default  of  agreement,  by 
an  arbitrator.  It  was  held  that  in  fixing  the 
price  the  basis  of  calculation  should  be  merely 
the  value  of  the  mains,  pipes,  and  fittings  re- 
garded as  plant  in  situ  capable  of  earning  a 
profit,  and  that  the  arbitrator  must  not  include 
in  the  price  compensation  to  the  board  for  the 
loss  of  the  right  to  supply  water  within  the 
outlying  district.  Stockton,  etc.,  Water  Board 
v.  Kirkleatham  Local  Board,  (1893)  A.  C.  444, 
affirmed  (1893)  1  Q.  B.  375. 

Price  and  Value  Distinguished.  —  C  hicago,  etc. , 
R.  Co.  71.  Parsons,  51  Kan.  408.  See  also 
Marriner  v.  John  L.  Roper  Co.,  112  N.  Car. 
167;  Fraunce  v.  Burke,  16  Pa.  St.  481;  Guy  v. 
McDaniel.  51  S.  Car.  436. 

1.  Reward,  Value,  Etc.  —  London,  etc.,  Bank 
v.  Balton,  15  Q.  B.  D.  457;  Schrandt  v.  Young, 
(Neb.  1901)  86  N.  M.  Rep.  1085;  Hudson  Iron 
Co.  v.  Alger,  54  N.  Y.  177. 

So  it  was  held  in  State  v.  Sparks,  30  W.  Va. 
101,  where  an  indictment  charged  the  larceny 
of  a  horse  of  the  price  of  one  hundred  dollars, 
that  the  word  price  was  equivalent  to  the 
word  "  value  "  as  used  in  a  statute  defining 
grand  larceny. 

In  De  L'Isle  v.  Moss,  34  La.  Ann.  167,  it 
was  said:  "  The  word  price  signifies  the  sum 
stipulated  as  the  equivalent  of  the  thing  sold 
and  also  every  incident  taken  into  considera- 
tion for  the  fixing  of  the  price,  put  to  the  debit 
of  the  vendee,  and  agreed  to  bv  him." 

Vendor  and  Purchaser.  —  In  Humphreys  v. 
M'Clenachan,  1  Munf.  (Va.)  499,  it  was  said: 
"  The  price,  of  lands  must,  in  all  cases  be- 
tween the  seller  and  the  purchaser,  be  con- 
sidered as  the  just  value  thereof  at  the  time  of 
the  contract,  regard  being  had  to  the  terms 
and  mode  of  payment  agreed  on  between 
them;  in  other  words,  the  price  is  the 
value,  as  agreed  on  by  the  parties  them- 
selves." 

2.  Prima  Facie  Case.  —  Troy  v.  Evans,  97  U. 
S.  3. 

?.  Prima  Facie  Evidence.  —  Kelly  v.  Jackson, 


6  Pet.  (U.  S.)  632;  Blough  v.  Parry,  144  Ind. 
463.  See  also  Bell  v.  Skillicorn,  6  N.  Mex. 
399;  Turner  v.  Turner,  104  N.  Car.  571;  Floeck 
v.  State,  34  Tex.  Crim.  314. 

4.  Emmons  v.  Westfield  Bank,  97  Mass.  243; 
Turner  v.  Turner,  104  N.  Car.  571. 

Prima  Facie  as  Equivalent  to  "  Apparent."  — 
See  State  v.  Hastings,  15  Wis  84. 

"  Presumptive  "  and  Prima  Facie  Equivalent.  — 
State  v.  Mitchell,  ng  N.  Car.  784. 

"  Sufficient  "  Used  as  Equivalent  to  Prima  Facie. 
—  See  Parker  v.  Overman,  18  How.  (U.  S.) 
142. 

5.  Primarily  Liable.  —  A  municipal  charter 
provided  that  in  case  of  injury  or  damage  by 
reason  of  insufficient,  defective,  or  dangerous 
conditions  of  streets  produced  or  caused  by 
the  neglect  of  duty  of  any  person  or  corpora- 
tion, such  person  or  corporation  should  be 
primarily  liable  for  damages  for  such  injury. 
In  construing  this  provision  in  Schaefer  v. 
Fond  du  Lac,  99  Wis.  341,  the  court  said: 
"  The  words  primarily  liable  have  a  very 
definite  and  certain  meaning.  The  section  in 
which  they  are  used  does  not  create  ihe  lia- 
bility, nor  is  there  any  statute  liability  on  the 
subject.  Toutloff  v.  Green  Bay,  91  Wis.  490; 
Cooper  v.  Waterloo,  88  Wis.  433.  They  refet 
to  the  common-law  liabiliiy  that  exists  against 
the  wrongdoer  and  renders  him  liable  to  the 
injured  person,  and  over  to  the  city  in  case  of 
a  recovery  against  it  on  the  statutory  liability; 
hence  the  words  obviously  include  all  persons 
liable  at  common  law  for  the  wrong.  They 
would  include  persons  made  liable  by  statute 
as  well,  if  any  such  existed." 

6.  Primary  Battery.  —  See  Battery,  vol.  3, 
p.  S98. 

Primary  Disposal  of  Soil.  (See  also  the  title 
Public  Lands.)  —  The  organic  act  of  the  terri- 
tory of  Oklahoma  prohibited  the  legislature  of 
the  territory  from  "  interfering  with  the  pri- 
mary disposal  of  the  soil."  In  construing 
this  phrase  in  Topeka  Commercial  Security 
Co.  v.  McPherson,  7  Okla.  340,  the  court  said: 
"  In  our  view,  the  '  primary  disposal  '  of  the 
lands  of  the  United  States  means  their  dis- 
posal by  the  officers  or  agents  of  the  govern- 
ment to  some  person  who  having  the  qualifi- 
cations to  acquire  such  lands,  and  who  has 
complied  with  the  terms  of  the  law  therefor  is 
entitled  to  conveyance  thereof  by  patent  or 
deed,  without  any  reserved  authority  in  the 
government  or  its  officers  to  withhold  the 
same." 
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Definitions. 


PRIMARY  ELECTION.  (See  also  the  title  ELECTIONS,  vol.  10,  p.  651.;  — 
A  popular  election  held  by  members  of  a  particular  political  party  for  the 
purpose  of  choosing  delegates  to  a  convention  empowered  to  nominr.te  candi- 
dates for  that  party,  to  be  voted  for  at  an  approaching  election.1 

PRIMARY  EVIDENCE.  --See  the  title  SECONDARY  EVIDENCE. 

PRIME.    (See  also  the  titles  Sales  ;  Warran  ty.)  -  See  note  2. 

PRINCES.  —  See  RESTRAINT  OF  PRINCES,  and  see  the  title  MARINE 
Insurance,  vol.  19,  p.  1033. 

PRINCIPAL.  —  "  Principal  "  is  defined  as  highest  in  rank,  authority,  char- 
acter, importance,  or  degree;  most  considerable  or  important;  chief;  main; 
as,  the  principal  officers  of  a  government ;  the  principal  men  of  a  state  ;  the 
principal  productions  of  a  country;  the  principal  arguments  in  a  case.3  The 
word  "  principal  "  is  used  to  denote  a  sum  of  money  placed  at  interest,  or 
employed  as  a  fund,  as  distinguished  from  its  income  or  profits.'1 


1.  Primary  Election.  —  Rap.  &  Law.  L  Diet., 
followed  in  SLate  v.  Hirsch,  125  Ind.  21 1, 
wherein  the  court  said:  "The  words  any 
election  clearly  include  primary  elections." 
And  in  Strasburger  v.  Burk,  (Rid.  1874)  13 
Am.  L.  Reg.  607,  it  was  held  that  the  princi- 
ples of  public  policy  which  make  void  all  con- 
tracts tending  to  the  corruption  of  elections 
held  under  authority  of  law  apply  equally  to 
what  are  called  "primary  or  nominating  elec- 
tions." But  see  Com.  v.  Wells,  17  W.  N  C. 
(Pa.)  164,  where  it  was  held  that  a  primary 
election  was  not  within  the  meaning  of  the 
Pennsylvania  statute  prohibiting  wageis  upon 
the  result  of  "  any  elections."  See  also 
Leonard  v.  Com.,  112  Pa.  St.  622. 

A  Primary  Meeting  is  "  an  organized  assem- 
blage of  electors  or  delegates  representing  a 
political  party."    Stale  v.  Burdick,  6  Wyo.  462. 

2.  Prime — Sound.  —  Where  a  slave  offered 
for  sale  was  advertised  as  prime,  the  court 
said:  "  It  was  contended  that  although  she 
was  advertised  as  prime,  that  expression,  by 
general  consent  in  this  country,  did  not  carry 
any  warranty  as  to  soundness.  But  this  is 
beyond  my  powers  of  comprehension,  for  the 
word  must  apply  to  qualification  alone." 
Limehouse  v.  Gray,  3  Brev.  (S.  Car.)  233. 

Prime  Cost.  —  See  Actual  —  Actually,  vol. 
1,  p.  602;  First,  vol.  13,  p.  550. 

Usage  of  Trade.  —  In  Whitmore  v.  Coates,  14 
Rio.  9,  it  was  held  that  in  a  contract  for  the 
delivery  of  prime  barley  the  quality  called  for 
might  be  ascertained  by  mercantile  usage  of 
the  term  employed.  Compare  Sping  v.  Cock- 
burn.  19  U.  C.  C.  P.  63;  Yales  v.  Pym,  6 
Taunt.  446,  1  E.  C.  L.  446. 

3.  Principal.  —  Standard  Oil  Co.  v.  Com., 
(Ky.  1901)  62  S.  W.  Rep.  897,  quoting  Webst. 
Int.  Diet. 

Principal  Challenge.  — "  A  principal  challenge 
is  such  when  the  cause  assigned  carries  with  it, 
p>ima  facie,  evident  marks  of  suspicion  of 
malice  or  favor,  as  lhat  a  juror  is  of  kin  to 
either  party  within  the  ninth  degree;  that  he 
has  been  an  arbitrator  on  either  side;  that 
he  has  an  interest  in  the  cause;  that  he  has 
formerly  teen  a  juror  in  the  same  cause,  etc. 
All  these  are  principal  causes  of  challenge 
which,  if  true,  cannot  be  overruled,  for  jurors 
must  be  omni  exceptione  ma/ores."  Hunter 
v.  Matthews,  12  Leigh  (Va.)  245,  per  Tucker, 
P.,  citing  3  Black.  Com.  363.  See  also  the 
title  Jury  and  Jury  Trial,  vol.  17,  p.  1115. 


Principal  and  Natural  Courses  of  Drainage.  — 

See  Nature — Natural,  vol.  21,  p.  421. 

Principal  Legatee.  —  In  Quintard  v.  Morgan, 
4  Dem.  (N.  Y.)  168,  it  was  held  that  the  word 
principal,  as  used  in  Code  Civ.  Pro.  N.  Y., 
£  2643,  to  describe  a  legatee  who  might  be  en- 
titled to  the  grant  of  letters  of  administration 
with  the  will  annexed,  was  the  equivalent  of 
"  general,"  and  meant  one  who  was  neither 
specific  nor  residuary. 

Principal  Obligation.  —  A  mortgage  was  given 
to  secure  "  the  present  indebtedness  "  of  the 
mortgagor  to  the  mortgagee,  and  no  reference 
was  made  to  notes  then  evidencing  such  in- 
debtedness. It  was  held  that  the  indebted- 
ness, and  not  the  notes,  constituted  thc- 
principal  obligation,  within  a  statute  which 
provided  that  a  lien  was  extinguished  by  the 
lapse  of  time  within  which,  under  the  statute 
of  limitations,  an  action  cculd  be  brought 
upon  the  principal  obligation.  London,  etc., 
Bank  v.  Bandmann,  120  Cal.  220. 

Principal  Office.  —  A  statute  provided  that 
articles  of  incorporation  should  state  the  name 
and  location  of  the  corporation.  It  was  held 
that  this  did  not  authorize  the  articles  to  fix 
the  place  where  its  principal  office  should  be. 
Milwaukee  Steamship  Co.  v.  Milwaukee,  83 
Wis.  598. 

Principal  Place  of  Business.  (See  also  the  title 
Corporations  (Private),  vol.  7,  p.  652.) — A 
statute  provided  that  every  corporation  should 
have  its  name  painted  or  printed  on  ils  prin- 
cipal place  or  places  of  business.  It  was  held 
that  an  indictment  charging  that  a  corporation 
failed  10  have  its  corporate  name  painted  on 
its  principal  place  of  business  in  a  certain  city 
was  not  sufficient.  Standard  Oil  Co.  v.  Com., 
(Ky.  1901)  62  S.  W.  Rep,  898.  See  also  State 
v.  Mobile,  etc.,  R.  Co.,  108  Ala.  29;  Blumen- 
thal  v.  Hudson  Boot,  etc.,  Mfg.  Co.,  (N.  Y. 
City  Ct.  Gen  T.)  21  Civ.  Pro.  (N.  Y.)  217. 

4.  Sum  of  Money.  (See  also  Income,  vol.  16, 
p  147.)—  Sheets's  Estate,  52  Pa.  St.  267.  But 
in  that  case  it  was  held  that  the  term  princi- 
pal, as  used  in  a  will,  included  realty  as  well 
as  personalty.  The  court,  after  giving  the  de- 
finition of  the  text,  said  further:  "  1  he  word 
itself  has  no  strict  legal  meaning.  The  loose 
general  idea  involved  in  it  is  a  source  of  in 
come."  See  also  Brickell  v.  Bell,  84  N.  Car. 
85. 

In  Bell  v.  West  Point,  51  Miss.  279,  it  was 
said:    "Principal  is  used  in  its  commefcjal 
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PRINCIPAL  AND  ACCESSORY. —See  the  titles  ACCESSORY,  vol.  i,  p. 
257;  Accomplices,  vol.  1,  p.  389;  Aider  and  Abettor,  vol.  2,  p.  29; 
Criminal  Law,  vol.  8,  p.  274. 

PRINCIPAL  AND  AGENT.  —  See  the  title  Agency,  vol.  1,  p.  930. 

PRINCIPAL  AND  SURETY.  —  See  the  title  SURETYSHIP. 

PRINCIPALLY.  —  See  note  1. 

PRINCIPALS  IN  SECOND  DEGREE.  — See  the  title  Aider  and  Abettor, 

vol.  2,  p.  29. 

PRINCIPLE.  —  "  Principle  "  is  defined  to  be  the  cause,  source,  or  origin  of 
anything;  that  from  which  a  thing  proceeds,  as  the  principle  of  motion,  the 
principle  of  action;  ground;  foundation;  that  which  supports  an  assertion, 
an  action,  or  a  series  of  actions,  or  of  reasoning;  a  general  truth  ;  a  law  com- 
prehending many  subordinate  truths;  as,  the  principles  of  morality,  of  law, 
of  government.*  The  term  is  equivocal.  It  may  denote  either  the  radical 
elementary  truths  of  a  science  or  those  consequential  axioms  which  are 
founded  on  radical  truths,  and  which  are  used  as  fundamental  truths  by  those 
who  do  not  find  it  expedient  to  have  recourse  to  first  principles.3  The 
principle  of  a  machine  is  properly  defined  to  be  its  mode  of  operation  or  that 
peculiar  combination  of  devices  which  distinguishes  it  from  other  machines.4 

PRINT  —  PRINTER,  ETC.  (See  also  the  titles  Copyright,  vol.  7,  p.  508 ; 
Newspapers,  vol.  21,  p.  533;  Notice,  vol.  21,  p.  580;  Publication.)  —  A 
print  is  a  mark  or  form  made  by  impression;  anything  printed ;  that  which, 
being  impressed,  leaves  its  form,  as  cut  in  wood  or  metal,  to  be  impressed  on 
paper;  the  impression  made;  a  picture;  a  stamp;  the  letters  in  a  printed 
book;  an  impression  from  an  engraved  plate;  a  picture  impressed  from  an 
engraved  plate,  etc.5  The  term  "  to  print  "  has  a  wide  range  of  signification ; 
but  its  ordinary  meaning  is  to  impress  letters,  figures,  and  characters,  by 


sense,  in  distinction  from  interest,  or  profits, 
or  damages,  which  are  incident." 

Interest  Regarded  as  Principal.  —  In  Meyer  v. 
Graeber,  ig  Kan.  168,  it  was  said:  "The 
phrase  '  interest  to  become  a  part  of  the  prin- 
cipal '  was  never  construed  to  mean  that 
thereby  the  time  of  the  payment  of  interest 
was  extended,  but  that  such  expression  is  the 
usual  form  used  to  state  that  interest  is  to 
bear  interest."  See  also  Chesterfield  v.  Crom- 
well, 1  Eq.  Cas.  Abr.  287,  par.  1;  Chancarty 
v.  Latouch,  1  Ball  &  B.  430;  Howard  v.  Far- 
ley, (N.  Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N. 
Y.)  129.  And  see  the  title  Interest,  vol.  16. 
p.  11S4. 

1.  Principally  Engaged  —  Bankruptcy.  —  In 

In  re  Chicago-Joplin  Lead,  etc.,  Co  ,  104  Fed. 
Rep.  68.  it  was  said:  "  While  it  is  to  be  pre- 
sumed that  the  defendant  company  was  con- 
ducting its  business  within  its  charter,  yet. 
as  it  was  authorized  to  do  a  variety  of  things, 
the  pursuit  of  some  of  which  would  subject  it 
to  the  operation  of  the  bankrupt  law,  and  the 
puisuit  of  the  others  would  not,  no  presump- 
tion can  arise  that  the  defendant  was  'princi- 
pally engaged  '  in  the  exercise  of  the  particular 
grant  which  would  subject  it  to  the  operation 
of  the  bankrupt  law."  See  generally  the  title 
Insolvency  and  Bankruptcy,  vol.  16,  p.  630. 

2.  Principle. —  People  v.  Stewart,  7  Cal.  143. 
Principle  Distinguished  from  Conscience.  —  See 

Conscience,  vol.  6,  p  662. 

Principles  of  Justice  and  Good  Faith. — The 
words  "  principles  of  justice  and  good  faith," 
in  a  special  act  authorizing  the  complainant  to 
file  a  bill  as  in  chancery  against  the  state,  and 


requiring  the  cause  to  be  decided  "  upon  the 
principles  of  justice  and  good  faith."  were 
construed  as  intending  to  relieve  the  com- 
plainant from  all  technical  objections  that 
might  arise  in  a  proceeding  according  to  the 
known  usages  of  law  and  chancery.  Seely  v. 
State,  11  Ohio  501. 

3.  Bouliun  v.  Bull,  2  H.  Bl.  478. 
Principles  and  Usages  of  Banking.  —  A  bank 

was  authorized  to  make  discounts  upon  bank- 
ing principles  and  usages.  In  M'Lean  v.  La- 
fayette Bank,  3  McLean  (U.  S.)  597,  it  was 
said:  "  What  is  the  plain  and  obvious  mean- 
ing of  the  words  '  principles  and  usages  of 
banking'?  It  is  that  the  bank  may  take,  on 
loans  and  discounts,  the  interest  in  advance. 
Many  bank  charters  give  this  power  specially." 

4.  Patent  Law.  (See  also  the  title  Patents, 
ante,  p.  260.) — Burr  v.  Duryee,  1  Wall.  (U.  S.) 
531;  Bramnier  v.  Schroeder,  (C.  C.  A.)  106 
Fed.  Rep.  925;  Latta  v.  Shawk,  I  Bond  (U.  S.) 
265. 

5.  Print.  —  Webster's  Diet.,  followed  in 
Yuengling  v.  Schile,  20  Blatchf.  (U.  S.)  464; 
Wood  v.  Abbott,  5  Blatchf.  (U.S.) 325:  Arthur 
v.  Moller,  97  U.  S.  365.  See  also  the  title 
Copyright,  vol.  7.  pp.  526.  530.  580. 

Print,  undoubtedly,  in  its  broadest  sense 
may  be  an  impression  of  either  figures,  char- 
acters, or  letters.  U.  S.  v.  Harman,  38  Fed. 
Rep.  829. 

A  Print  May  Be  Struck  Off  in  Different  Colors, 

and  it  has  been  held  that  playing  cards  printed 
in  colors  are  prints.    Richardson  -■.  Miller,  3 
Law  &  Eq.  Rep.  614,  12  Pat.  Off.  Gaz.  3,  20 
Fed.  Cas.  No.  11,791. 
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types  and  ink,  of  various  forms  and  colors,  upon  paper  of  various  kinds,  or 
some  such  yielding  surface.1 

PRINTS  AND  LABELS.  -  See  the  titles  Copyright,  vol.  7,  p.  538;  Pat- 
ents, ante,  p.  260;  TRADEMARKS.     And  see  LABEL,  vol.  18,  p.  70. 

PRIOR.    (See  also  the  title  TIME,  COMPUTATION  of.)  —  See  note  2. 

PRIORITY.    (See  also  such  titles  as  Debts  of  Decedents,  vol.  8,  p.  1003  ; 

EXECUTORS  AND  ADMINISTRATORS,  vol.    II,  p.  720;  FRAUDULENT  SALES 

and  Conveyances,  vol.  14,  p.  210;  Liens,  vol.  19,  p.  3  ;  Mortgages,  vol. 
20,  p.  888  ;  Recording  Acts.)  —  A  priority  is  a  legal  precedence  or  prefer- 
ence, as  in  saying  that  certain  debts  are  paid  in  priority  to  others,  or  that 
certain  incumbrances  of  an  estate  are  allowed  priority  over  others  ;  that  is, 
they  are  to  be  allowed  to  satisfy  their  claims  out  of  the  estate  before  the 
others  can  be  admitted  to  any  share  therein.3 


1.  Forbes  Lithograph  Mfg.  Co.  v.  Worthing- 
lon,  25  Fed.  Rep.  900.  See  also  Arthur  v. 
Moller,  Q7  U.  S.  367. 

Typewriting  Is  Not  Printing.  —  So  held  in 
Sunday  v.  Hagenbuch,  18  Pa.  Co.  Cl.  540; 
Buffalo,  etc.,  R.  Co.  v.  Philadelphia,  etc.,  R. 
Co.,  174  Pa.  St.  263. 

Writing  Held  to  Include  Printing.  —  See 
Writing. 

Printed  Matter.  —  In  Forbes  Lithograph  Mfg. 
Co.  v.  Worthington,  132  U.  S.  660,  it  was  said: 
"Undoubtedly  the  words  'printed  matter' 
are  popularly  considered  as  applying  to  paper 
or  some  similar  substance  commonly  used  to 
receive  the  impression  of  letters,  characters, 
or  figures  by  type  and  ink."  In  this  case  it 
was  held  that  advertising  show  cards  of  vari- 
ous sizes  were  not  printed  matter  within  a 
tariff  act.    See  also  the  title  Revenue  Laws. 

Printed  and  Published  —  Place. —  Where  the 
entire  matter  for  a  newspaper  was  composed 
and  set  up  and  placed  in  forms  in  a  cily,  after 
which  the  forms  were  sent  over  to  another 
city,  where  the  presswork  was  done,  and  the 
newspapers  were  then  brought  back  to  the 
office  in  the  first  city,  whence  they  were  issued 
to  subscribers,  it  was  held  that  the  papers 
were  printed  and  published  in  the  first  city. 
Baver  v.  Hoboken,  44  N.  J.  L.  131. 

Printed  for  Sale. —  In  Slattery  v.  Dun,  18 
Ont.  Pr.  168,  it  was  held  that  a.  printed  paper 
issued  daily  by  the  conductorsof  a  mercantile 
agency,  to  persons  who  were  subscribers  to 
the  agency,  for  the  purpose  of  giving  the  in- 
formation required  by  such  subscribers,  was  a 


newspaper  and  printed  for  sale. 

Publisher.  —  U  ndtr  a  requirement  of  a  certifi- 
cate of  publication  made  by  the  printer  in 
whose  paper  an  order  should  have  been  pub- 
lished, it  was  held  that  printer  included  the 
proprietor  of  the  paper.  Brown  v.  Woods,  6  J. 
J.  Marsh.  (Ky.)  19. 

And  that  the  word  printer  may  include  the 
publisher  of  a  newspaper,  see  Sharp  v.  Dang- 
ney,  33  Cal.  514;  Quivey  v.  Porter,  37  Cal. 
458;  Bunce  v.  Reed,  16  Barb.  (N.  Y.)  350; 
Reynolds  v.  Schmidt.  20  Wis.  381. 

2.  Prior  Mortgage.  —  The  words  "  prior  mort- 
gages," as  used  in  a  mechanics'  lien  act,  have 
been  held  to  apply  lo  a  mortgage  existing  in 
fact  before  the  lien  arose,  though  not  neces- 
sarily prior  in  point  of  registration.  Cook  v. 
Belshaw,  13  Can.  L.  T.  232.  Compare  Miners' 
Bank  v.  Heilner,  47  Pa.  St  459. 

"Prior  Negligence"  of  Plaintiff  Held  to  Be 
Equivalent  to  Contributory  Negligence.  —  Hol- 
weison  v.  St.  Louis,  etc.,  R.  Co.,  157  Mo.  216. 
See  also  discussion  of  proximate  and  remote 
causes  in  the  title  Contributory  Negligence, 
vol.  7,  p.  381  et  seq. 

Prior  To. —  By  the  terms  of  a  lease  the  less- 
ors were  to  have  the  privilege  of  terminating 
the  lease  at  any  time  prior  to  the  first  day  of 
July  of  any  year  during  the  lease.  It  was 
held  that  "  prior  to,"  as  thus  used,  could  not 
be  considered  as  synonymous  with  "  on." 
State  v.  Bullitt,  60  N.  J.  L.  123.  See  generally 
the  title  Time,  Computation  of. 

3.  Priority.  —  Abb.  L.  Diet.;  Holden  v. 
Strickland,  116  N.  Car.  185. 
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PRISONS  AND  PRISONERS. 

By  Alexander  Stronach. 

I.  Definitions,  1299. 

II.  Erection  and  Maintenance  of  Prisons,  1299. 

III.  Management  and  Control,  1299. 

1.  State  Prisons  or  Penitentiaries,  1299. 

2.  Jails,  1300. 

IV.  Place  of  Imprisonment  and  Removal,  1301. 
V.  Maintenance  of  Prisoners,  1301. 

1.  Criminal  Offender1;,  1301. 

2.  Prisoners  for  Debt,  1302. 

VI.  Convict  Labor,  1302. 

1.  In  General,  1302. 

2.  Statutory  Regulations,  1302. 

3.  Rights  under  Contract  for  Convict  Labor,  1304. 

a.  In  General,  1304. 

b.  Right  of  Lessee  to  Refuse  to  Pay  Contract  Price,  1304. 

c .  Effect  of  Pardon  or  Escape,  1  304. 

d.  Subletting  Convicts  or  Assigning  Contract,  1304. 

4.  Reservation  of  Police  Poicer,  1304. 

5.  Liability  of  Lessee  for  Tort  of  Convict,  1305. 

6.  Right  of  Person  Illegally  Imprisoned  or  Hired  Out  to  Recover  for  His 

Services,  1305. 

7.  Convict-made  Goods,  1305. 

VII.  Recovery  by  Prisoner  for  Personal  Injuries,  i  306. 

1.  Recovery  from  State,  1306. 

2.  Recovery  from  County  or  Municipal  Corporation,  1306. 

3.  Recovery  from  Prison  Officers,  1306. 

4.  Recovery  from  Sheriff,  1306. 

5.  Recovery  from  Lessee,  1306. 

VIII.  Good  Conduct  Statutes,  i  307. 

j.  Reduction  of  Term  of  Sentence,  1307. 
2.  Parole  or  Conditional  Discharge,  1307. 

IX.  Prison  Bounds,  Rules  of  Prisons,  or  Jail  Liberties,  1308. 

1.  ///  General,  1308. 

2.  Hoid  Defined,  1308. 

3.  Persons  Entitled  to  Prison  Bounds,  1308. 

4.  Bond  for  Prison  Bounds,  1309. 

a.  Necessity,  1309. 

b.  Validity,  1309. 

X.  Discharge,  1309. 

XI.  Effect  of  Imprisonment  upon  Civil  and  Criminal  Rights  and  Lia- 
bilities, 1310. 

1.  Civil  Rights  and  Liabilities,  1310. 

2.  Criminal  Liability,  13 10. 

CROSS-REFERENCES. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work':  CIVIL  DEATH  vol.  6,  p.  65;  CRIMINAL 
LAW,  vol.  8,  p.  274;  DUE  PROCESS  OF  LAW,  vol.  10,  p.  287;  ESCAPE, 
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vol.  ii,  p.  258;  FALSE  IMPRISONMENT,  vol.  12,  p.  719;  FINES 
AND  PENALTIES,  vol.  13,  p  52;  HABEAS  CORPUS,  vol.  15,  p.  125; 
HOUSES  OF  REFUGE  AND  CORRECTION,  vol.  15,  p.  777; 
IMPRISONMENT  FOR  DEBT  AND  IN  CIVIL  ACTIONS,  vol  16, 
p.  12;  REPRIEVE,  PARDON,  AND  AMNESTY;  SENTENCE  AND 
PUNISHMENT ;  SHERIFFS,  MARSHALS,  AND  CONSTABLES  ; 
WITNESSES. 


I.  Definitions.  —  a  Prison  is  a  building  maintained  for  the  confinement  of 
persons  in  judicial  custody.1 

A  Prisoner  is  one  who  is  held  in  confinement  against  his  will.'-4 
A  Convict  is  one  who  has  been  condemned  by  a  competent  court;  one  who 
has  been  convicted  of  a  crime  or  misdemeanor.3 

II.  Erection  and  Maintenance  of  Prisons. — The  authority  to  erect,  fur- 
nish, repair,  and  maintain  penitentiaries  or  state  prisons,  jails,  and  other 
places  of  confinement,  is  conferred  in  the  various  jurisdictions  by  constitu- 
tional provisions  or  by  statute.4 

Use  of  County  Jail  by  City.  — By  statute,  cities  are  sometimes  authorized,  instead 
of  erecting  places  of  imprisonment,  to  use  the  jails  of  the  counties  within 
which  such  cities  are  situated;5  or  by  statutory  authority  a  county  may  use 
a  city  jail,6  or  the  jail  of  an  adjoining  county,7  temporarily. 

Use  of  State  Prison  by  Territory.  —  By  act  of  Congress  a  territory  is  authorized 
to  make  provision  for  the  care  and  custody  of  its  convicts  in  the  prison  of  any 
other  territory  or  state.** 

Use  of  State  Prison  for  Federal  Prisoners.  —  Provision  is  made  by  act  of  Congress 
for  the  confinement  of  federal  prisoners  in  state  prisons  or  jails.9 

III.  Management  and  Control  —  1.  State  Prisons  or  Penitentiaries.  —  The 
management  and  control  of  state  prisons  or  penitentiaries,  and  the  persons 


1.  Prison  Defined.  —  2  Abb.  Law  Diet.  314. 
See  also  Welch  v.  State,  25  Tex.  App!  580. 

Penitentiary  signifies  a  prison  or  place  of 
punishment.  Millar  v.  State,  2  Kan.  174; 
Matter  of  Dumford,  7  Kan.  App.  89. 

State  Prison  and  Penitentiary  Synonymous.  — 
U.  S.  v.  Smith,  40  Fed.  Rep.  759.  See  also 
Potsdamer  v.  State,  17  Fla.  895. 

Meaning  of  "State  Prison."  —  Martin  v. 
Martin,  47  N.  H.  52.  See  also  Leonard  v. 
Leonard,  151  Mass.  151,  21  Am.  St.  Rep.  437. 

Meaning  of  "  State  Jail  or  Penitentiary " 
under  Federal  Statute.  —  U.  S.  v.  Schroeder,  14 
Blatchf.  (U.  S.)  344.  See  also  Ex  p.  Brooks, 
29  Fed.  Rep.  83. 

A  Jail  is  a  house  or  building  used  for  the 
purposes  of  a  public  prison  or  where  prisoners 
under  arrest  are  kept.  State  v.  Bryan,  89  N. 
Car.  531. 

Reform   School  Not   a   Prison. —  Matter  of 

Masan,  3  Wash.  609. 

Escape  from  Custody  Is  Not  Escape  from  Prison. 
—  M'CIintic  v.  Lockridge,  u  Leigh  (Va.)  262. 

Prison  the  Subject  of  Arson.  —  Childress  v. 
State,  86  Ala.  77;  State  v.  Collins,  2  Idaho 
1182;  State  v.  Whitmore,  147  Mo.  78;  People 
v.  Coileral  18  Johns.  (N.  Y.)  118;  Com  v. 
Posey,  4  Call  (Va.)  109,  2  Am.  Dec.  560.  And 
see  the  title  Arson,  vol.  2,  p.  925. 

2.  Prisoner  Defined.  —  2  Bouv.  Law  Diet. 
(Rawle's  Revision)  746.  See  also  Curry  v. 
Turner,  3  Ont.  Pr.  144.. 

"Criminal  Prisoner  "  under  English  Statute. — 
Osborne  v.  Milman,  18  Q.  B.  D.  471;  Ken- 
nard      Simmons.  15  Cox  C.  C.  397. 

Prisoner  of  War.  —  2  Abb.  Law  Diet.  315. 
See  also  Rex  v.  Schiever,  2  Burr.  765. 


3.  Convict  Defined.  —  1  Bouv.  Law  Diet. 
(Rawle's  Revision)  435. 

4.  Authority  for  Erecting  Prisons.  —  Went- 
worth  County  v.  Hamilton,  34  U.  C.  Q.  B.  585; 
DeWitt  v.  San  Francisco,  2  Cal.  296;  Huber 
v.  Robinson,  23  Ind.  137;  Marion  County  v. 
Reissner,  58  Ind.  260;  Hawthorn  v.  Randolph 
County,  5  Ind.  App.  280;  McKee  v.  Tippe- 
canoe County  6  Ind.  App.  700;  Washburn  v. 
Shawnee  County,  37  Kan.  217;  Ransom  v. 
Gentry  County,  48  Mo.  341;  Shenck  v.  New 
York,  67  N.  Y.  44,  affirming  40  N.  Y.  Super. 
Ct.  165;  Roach  v.  Odell,  99  N.  Y.  635,  affirm- 
ing  33  Hun  (N.  Y.)  320;  State  v.  Justices, 
4  Hawks  (11  N.  Car.)  194;  Campbell  v.  Hamp- 
son,  1  Ohio  119;  Brown  County  Com'rs  v. 
Butt,  2  Ohio  349;  Richardson  v.  Spencer,  6 
Ohio  13;  Felts  v.  Memphis,  2  Head(Tenn.) 
650. 

5.  County  Jail  Used  by  City.  —  Brady  v.  Joiner, 
101  Ga.  rqo;  Mason  County  v.  Maysville,  (Ky. 
1897)  40  S.  W.  Rep.  691. 

6.  City  Jail  Used  by  County.  —  Alexandria  v. 
Madison  County,  23  Ind.  App.  110. 

7.  Use  of  Jail  by  Adjoining  County.—  Caddo 
v.  Bossier,  42  La.  Ann.  939. 

8.  Territorial  Prisoner  in  State  Prison.  — 
Kingen  v.  Kelley.  3  Wyo.  566. 

9.  United  States  Prisoners  in  State  Prisons.  — 
U.  S.  Rev.  Stat.,  5537-5547;  Ex  p.  Karsten- 
dick,  93  U.  S.  396;  Randolph  v.  Donaldson,  9 
Cranch  (U.  S.)  76;  In  re  Wilson,  iS  Fed.  Rep. 
33;  In  re  Kays,  35  Fed.  Rep.  28S;  Erwin  v. 
U.  S.,  37  Fed.  Rep.  4-0;  In  re  Birdsong,  39 
Fed.  Rep.  599;  Lewis  County  v.  U.  S.,  77  Fed. 
Rep.  732;  Avery  v.  Pima  County,  (Ariz.  1900) 
60  Pac.  Rep.  702. 
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confined  therein,  are  vested  in  the  legislative  branch  of  the  government  and 
are  generally  especially  provided  for  by  statute.  All  the  powers  requisite  to 
their  management  and  control  are  usually  delegated  by  appropriate  legislation 
to  directors,  who  employ  all  the  necessary  prison  officials  and  fix  their  pay, 
provide  food,  clothing,  and  such  other  things  as  are  necessary  for  the  inmates, 
arrange  for  their  employment,  and  make  rules  and  regulations  for  their 
discipline.1 

2.  Jails.  —  At  common  law,  and  usually  by  express  statutory  authority,  the 
sheriff  is  the  keeper  of  the  county  jail,  and  has  the  custody  of  the  .prisoners 
confined  therein.  He  is,  however,  generally  empowered  by  statute  to  appoint 
a  jailer  to  whom  his  powers  and  duties  as  keeper  may  be  delegated.  His 
duties  and  powers  as  keeper  of  the  jail,  and  his  compensation  therefor,  are 
usually  prescribed  by  statute.  Besides  maintaining  the  proper  custody  of 
the  prisoners,  he  is  generally  required  to  keep  the  jail  clean,  and  provide  food 
and  other  necessaries  for  the  prisoners.2 

1.  Management  of  State  Prisons  —  California. 

—  State  v.  McCauley,  15  Cal.  429;  McCauley 
•v.  Brooks,  16  Cal.  11 ;  People  v.  Chapman,  61 
Cal.  262;  Chapman  v.  Stoneman,  63  Cal.  490. 

Indiana.  —  Wood  v.  Selby,  24  Ind.  183; 
State  v.  Mayne,  68  Ind.  285;  Patton  v.  State, 
117  Ind.  585. 

Kentucky.  —  Lyon  v.  Mason,  etc.,  Co  ,  102 
Ky.  594;  Evening  Post  Co.  v.  Caufield,  (Ky. 
1902)  66  S.  W.  Rep.  502. 

Michigan.  —  Hulin  v.  People,  31  Mich.  323; 
Rich  *'.  Chamberlain,  107  Mich.  381. 

Mississippi.  —  State  v.  Jenkins,  73  Miss.  523. 

Nebraska.  —  State  v.  Holcomb,  46  Neb.  612. 

Nevada.  —  Denver  v.  Hobart,  10  Nev.  28. 

New  York.  —  Bronk  v.  Riley,  50  Hun  (N. 
Y.)  489,  reversing  2  N.  Y.  Supp.  266. 

Ohio.  — State  v.  Coffin,  56  Ohio  St.  240. 

Pennsylvania.  —  Butcher  v.  Philadelphia,  7 
Pa.  Dist.  593,  21  Pa.  Co.  Ct.  459. 

South  Carolina.  — Stolbrand  v.  Hoge,  5  S. 
Car.  209;  State  v.  Neal,  59  S.  Car.  259;  Caro- 
lina Nat.  Bank  v.  State  60  S.  Car.  465. 

And  see  generally  the  statutory  provisions 
of  the  several  states. 

Care  of  Property  Taken  from  Convict's  Person. 

—  Thompson  v.  Niles,  (Iowa  1901)  87  N.  VV. 
Rep.  732  See  also  Goree  v.  Ramev,  78  Tex. 
176. 

Right  to  Read  Letters  of  Prisoners.  —  State  v. 
Renaud,  50  La.  Ann  662. 

Punishment  of  Prisoners.  —  In  re  Birdsong,  39 
Fed.  Rep.  599;  Werner  v.  Stale,  44  Ark.  123; 
People  v.  Wright,  7  N.  Y.  App.  Div.  185, 
affirmed  150  N.  Y.  444;  Boone  v.  State,  8  Lea 
(Tenn  )  739.  Smith  v.  State,  8  Lea  (Tenn.)  744; 
Peters  v.  White,  103  Tenn.  390. 

Warden  Without  Authority  to  Allow  Convicts  to 
Go  at  Large. — -Martin  v.  State,  32  Ark.  124; 
Griffin  v.  State,  37  Ark.  439;  Simpson  v.  State, 
56  Ark.  8. 

Eight-hour  Law  Inapplicable  to  Penitentiary 
Employees.  —  State  v.  Mariindale,  47  Kan.  147; 
State     Kirk,  47  Kan.  j  51,  27  Am.  St.  Rep.  285. 

2.  Sheriff  in  Control  of  Jail  —  California.  — ■ 
Hicks  v.  Folks,  97  Cal.  241. 

Colorado.  —  Larimer  County  v.  Bransom,  4 
Colo.  App.  274. 

Connecticut.  —  Burr  v.  Norton,  25  Conn.  103. 

Illinois. — Cook  County  v.  Gilbert,  146  111. 
268;  Scotl  County  v.  Drake,  71  111.  App.  280. 

Missouri.  —  Moutier  v.  Stumpe,  39  Mo.  App. 
161. 


Nebraska.  —  Gage  County  v.  Kyd,  38  Neb. 
131,  164. 

New  Jersey.  —  Daubman  v.  Smith,  47  N.  J. 
L.  200;  Stiles  v.  Chosen  Freeholders,  50  N.  J. 
L.  9:  Virtue  v.  Essex  County,  (N.  J.  1901)  50 
Atl.  Rep.  3(30. 

New  York.  —  Schenck  v.  New  York,  67  N.  Y. 
4.4,  affirming  40  N.  Y.  Super.  Ct.  165. 

Pennsylvania.  —  McHenry's  Petition,  6  Pa. 
Dist.  784,  McNees  v.  Armstrong  County,  20 
Pa.  Co.  Ct.  105. 

Tennessee.  —  Felts  v.  Memphis,  2  Head 
(Tenn.)  650. 

Texas.  —  Hammond  v.  Lamar  County,  18 
Tex.  Civ.  App.  188. 

And  see  the  title  Sheriffs,  Marshals.  ani> 
Constables. 

Statute  Depriving  Sheriff  of  Custody  Unconstitu- 
tional.—  Virtue  v.  Essex  County,  (N.  J.  1901) 
50  All.  Rep.  360;  State  v.  Cummins,  99  Teni:. 
667;  State  v.  Brunst,  26  Wis.  412. 

Compensation  of  Sheriff  for  Keeping  Jail  and 
Maintaining  Prisoners  —  Indian. 1  —  Marion 
County  v.  Reissner,  58  Ind.  260,  66  Ind.  56S; 
Bynum  v.  Green  County,  100  Ind.  90. 

lotva.  —  Hamil  v.  Carroll  County,  102  Iowa 
523- 

Montana.  —  Lloyd  v.  Silver  Bow  County,  7 
Mont.  562. 

New  York.  —  People  v.  Saratoga  County,  45 
N.  Y.  App.  Div.  42. 

Pennsylvania.  —  Levan  v.  Ce.tbon  County, 
11  Pa.  Co.  Ct.  315;  McCormick  v.  Fayette 
County,  150  Pa.  St.  190;  Strock  v.  Cumber- 
land County.  176  Pa.  St.  59. 

South  Carolina.  —  Williams  v.  Kershaw 
County,  56  S.  Car.  400. 

Tennessee.  —  Collier  v.  Montgomery  County, 
103  Tenn.  705,  Knox  County  v.  Fox,  (Tenn. 
1901)  65  S.  W.  Rep.  404. 

Wisconsin.  —  Doty  v.  Sauk  County.  93  Wis. 
102;  Deissner  v.  Waukesha  County,  95  Wis. 
588. 

Admission  of  Visitors.  —  Shields  v.  State,  104 
Ala.  35,  53  Am.  St.  Rep.  17. 

Custody  of  Prisoner  Sentenced  to  Penitentiary. 
—  Murray  v.  State.  25  Fla.  52S. 

Appointment  of  Jailer. —  Hare  v.  Sebastian 
County,  35  Ark.  90;  State  v.  Mclntyre,  25 
Minn.  383;  Llovd  v.  Silver  Bow  County,  15 
Mom.  433;  McHenry's  Petition,  6  Pa.  Super. 
Ct.  464;  Martin's  Case,  11  Pa.  Co.  Ci.  279; 
McLemore  v.  Lancaster,  57  S.  Car.  382. 
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IV.  Place  of  Impeisonment  and  Removal.  —  The  place  of  imprisonment 
is  usually  designated  by  statute.1  When  the  statute  is  silent  as  to  the  place 
of  imprisonment,  there  being  county  jails  for  persons  convicted  of  misde- 
meanors, and  a  penitentiary  for  those  guilty  of  higher  crimes,  the  former, 
rendering  the  punishment  less  severe,  should  be  selected.8 

Removal.  —  The  removal  of  prisoners  from  one  place  of  confinement  to 
another  is  also  regulated  by  statute.3  In  cases  of  disease  or  fire,  or  in  order 
to  protect  prisoners  or  keep  them  safely,  their  removal  is  sometimes 
authorized.4 

V.  Maintenance  of  Prisoners  —  1.  Criminal  Offenders.  —  The  mainte- 
nance of  persons  who  have  been  committed  to  prison  for  violations  of  the 
criminal  law  is  provided  for  by  statute  in  the  various  jurisdictions. 5  This 
expense,  under  such  statutes,  may  be  imposed  upon  a  state,0  a  county,7  a 


Salary  and  Fees  of  Jailer.  —  Hare  v.  Sebastian 
County,  35  Ark.  go;  Vinsant  v.  Auditor,  I 
Bush  (Ky.)  72;  Aichison  v.  Lucas,  83  Ky.  451; 
Stone  v.  Pflanz,  gg  Ky.  647;  Adams  v.  Hamp- 
den County,  13  Gray  (Mass.)  43g;  Randall  v. 
Lyon  County,  20  Nev.  35,  Sheriff  v.  Taylor,  2 
Brew  (S.  Car.)  432. 

Jailer  Without  Right  to  Money  Found  upon 
Prisoner.  —  Hubbard  v.  Gamier,  115  Mich.  406, 
69  Am  St.  Rep.  580.  And  see  the  lille  Arrest, 
vol.  2,  p.  860. 

Criminal  Liability  of  Jailer  —  For  Extortion.  — 
Com.  v.  Mitchell,  3  Bush  (Ky.)  25,  g6  Am. 
Dec.  ig2. 

For  Neglect  in  Keeping  Jail.  —  Com.  v. 
Mitchell,  3  Bush  (Ky.)  3g;  McBride  v.  Com.,  4 
Bush  (Ky.)  331. 

For  Furnishing  Liquor  to  Prisoners.  —  State 
v.  Sellers,  7  Rich.  L.  (S.  Car.)  368.  See  also 
Bucks  County  Prison  15  Pa.  Co.  Ct.  56g. 

For  Misfeasance  in  Office.  —  Lovell  v.  Com., 
g3  Ky.  507. 

1.  Fixed  by  Statute  —  Alabama.  —  Herringion 
v.  State,  87  Ala.  1. 

California.  —  Ex  p.  Flood,  64  Cal.  251 ;  Fx  p. 
Moon  Fook,  72  Cal.  10. 

Florida.  —  Dean  v.  State,  41  Fla.  291,  79 
Am.  St.  Rep.  186. 

Illinois.  —  Mullinix  v.  People,  76  111.  212; 
Keedy  v.  People,  84  111.  569;  Dyer  v.  People, 
84  111.  624. 

Indiana.  —  Tippecanoe  County  v.  Lafayette, 
7  Ind.  6x4. 

Kansas.  —  Millonvale  v.  Lanoue,  35  Kan. 
603;  State  v.  Hewes,  60  Kan.  765. 

Michigan.  —  Matter  of  Weinrich,  20  Mich. 
14;  Matter  of  Rvan,  45  Mich.  173. 

New  Jersey.  — State  v.  Ellis,  26  N.  J.  L.  219. 

New  York.  —  Kings  County  v.  Queens 
County,  64  Hun  (N.  Y.)  195. 

North  Carolina.  —  State  v.  McNeill,  75  N. 
Car.  15;  State  v.  Norwood,  93  N.  Car.  578. 

Ohio.  —  Campbell  v.  Hampson,  1  Ohio  119. 

South  Carolina. —  State  ■v.  Welsh.  29  S.  Car.  4. 

Texas.  —  Ex  p.  Mathews,  3S  Tex.  Crim.  617. 
Wisconsin.  —  Davies  v.  State,  72  Wis.  54. 

And  see  the  titles  Punishment;  Sentence 

Imprisonment  in  Jail  of  County  Where  Offense 
Committed.  —  Davies  v.  State,  72  Wis.  54. 

Commitment  to  Jail  of  Another  County  for  Safe 
Keeping.  —  Saciamento  v.  Hardy,  18  Cal.  412; 
Revel  v.  State,  26  Ga.  275. 

Coroner  Can  Commit  Only  to  County  Jail,  — 
Colbv  v.  Sampson,  5  Mass.  310. 

2.  Brooks  v.  People,  14  Colo.  413;  Horner 
v.  Slate,  1  Oregon  267. 


3.  Transfer  of  Prisoners.  —  O'Brien  v.  Barr, 
83  Iowa  51;  Rich  v.  Chamberlain, ^07  Mich. 
381;  Conlon's  Case,  148  Mass.  168;  Case  of 
Twelve  Commitments,  (C.  PI.)  19  Abb.  Pr. 
(N.  Y.)  3g4;  In  re  Miller,  1  Daly  (N.  Y.)  562. 
See  also  Huber  v.  Robinson.  23  Ind.  137. 

Liability  for  Expense  of  Removing.  —  Stephens 
v.  Bradford  County,  7  W.  cS:  S.  (Pa.)  433.  dis- 
tinguishing Lancaster  County  v.  Roberts,  5  W. 
&  S.  (Pa.)  505. 

Transfer  of  Incorrigible  Prisoner  from  Reforma- 
tory to  Penitentiary.  —  In  re  Murphy,  62  Kan. 
422.  overruling  Matter  of  Dumford,  7  Kan. 
App.  89. 

4.  Causes  for  Removal.  —  Re  Hartwell,  1  Lowell 
(U.  S  )  536. 

5.  Maintenance  under  English  Statute.--  Prison 
Com'rs  v.  Liverpool,  5  Q.  B.  D.  332,  42  L.  T. 
N.  S.  838;  News  v.  Reg.,  15  Cox  C.  C.  185,  8 
App.  Cas.  33g;  Reg.  v.  Wigan,  L.  R.  5  Q.  B. 
267,  21  L.  T.  N.  S.  715. 

Maintenance  of  United  States  Prisoners.  —  In  re 
Kays,  35  Fed.  Rep.  288. 

Support  of  Workhouse  Prisoner.  —  Washburn 
v.  Belknap,  3  Conn.  502. 

No  Allowance  for  Maintenance  for  One  Im- 
prisoned  for  Contempt.  —  Vermette  v.  Fontaine, 
6  Quebec  I5g, 

6.  Liability  of  State.  —  State  p.  McCauley,  15 
Cal.  429;  Adams  v.  Wiscasset,  5  Mass.  328; 
Beard  v.  Boston,  151  Mass.  96;  Kings  County 
v.  Queens  County,  64  Hun  (N.  Y.)  195;  State 
v.  Shropshire,  4  Yerg.  (Tenn.)  52;  Nelson  v. 
Clayton,  2  Utah  2gg;  Ptice  v.  Smith,  g3  Va. 
14.  See  also  Dorsey  v.  People,  37  Mich.  382; 
Humphrey  v.  People,  39  Mich.  207. 

State  Liable  for  Expenses  of  Conveying  Convicts 
to  Penitentiary.  —  Taylor  v.  Adams,  66  N.  Car. 
338.    See  also  Hancock  v.  Parker,  100  Ky.  145. 

1.  Liability  of  Counties  —  Illinois.  —  Cook 
County  v.  Gilbert,  146  111.  268;  La  Salle  Countv 
v.  Milligan,  143  111.  321,  affirming  34  111.  App. 
346;  Scott  County  v.  Drake,  71  111.  App.  280. 

Indiana.  —  Marion  County  v.  Reissner,  66 
Ind.  568. 

Missouri.  —  Ransom  v.  Gentry  County,  48 
Mo.  341;  Moutier  v.  Stumpe,  39  Mo.  App. 
161. 

Nebraska.  —  Kyd  v.  Gage  County  38  Neb. 
131,  164. 

New  York.  —  People  v.  Columbia  County, 
67  N.  Y.  330,  reversing  8  Hun  (N.  Y.)  275; 
Kings  County  v.  Queens  County,  64  Hun  (N. 
Y.)  195. 

North  Carolina.  —  Chambers  v.  Walker,  120 
N.  Car.  401. 
301  Volume  XXII. 


Convict  Labor. 


PRISONS  AND  PRISONERS.         Statutory  Regulations. 


municipality,1  or  upon  the  prisoner  himself.* 

2.  Prisoners  for  Debt.  —  At  common  law  it  seems  that  a  prisoner  for  debt 
was  obliged  to  maintain  and  support  himself.  Neither  the  sheriff,  nor  the 
public  authorities,  nor  the  person  at  whose  suit  he  was  imprisoned  was  liable 
for  his  maintenance.3  It  is  now  usually  provided  by  statutes  as  to  imprison- 
ment for  debt  that  a  debtor  who  is  imprisoned  shall  be  supported  by  the 
person  at  whose  suit  he  was  confined  in  case  of  his  inability  to  support  himself.4 

VI.  Convict  LABOR  —  1.  In  General.  —  Involuntary  servitude  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  convicted  is  authorized 
by  the  Constitution  of  the  United  States,5  and  also  by  state  constitutions.6 
The  state  thus  acquires  an  ownership  in  the  services  of  all  persons  convicted 
of  crime  and  duly  sentenced  therefor,  which,  guarded  by  certain  humanitarian 
principles,  is  treated  and  protected  as  valuable  property.7  It  seems,  however, 
that  the  public  distributively,  as  taxpayers,  have  no  property  interest  in 
convictt,  and  therefore  cannot  insist  that  contracts  for  their  control  and 
management  should  be  let  to  the  highest  bidder.8 

2.  Statutory  Regulations.  — -  Plenary  power  as  to  convict  labor,  except  as 
restricted  by  constitutional  provisions,  is  vested  in  the  legislative  branch  of 
the  federal  and  state  governments,  and  in  the  exercise  of  this  power  various 
statutes  have  been  passed  regulating  the  employment  of  convicts  while  within 
the  prison  walls,  or  providing  for  employing  them  upon  works  of  public 
improvement,  or  for  hiring  them  out  to  corporations  or  individuals,  or,  in 
some  cases,  expressly  forbidding  the  leasing  or  farming  out  of  convicts.  Stat- 
utes authorizing  the  hiring  out  of  convicts  usually  contain  more  or  less  spe- 
cific provisions  as  to  the  form  and  stipulations  of  the  contract  of  hiring  and 
require  that  the  lessee  give  a  bond.  Such. statutes,  and  the  contracts  made 
thereunder,  are  to  be  construed  and  governed  by  the  usual  rules,  and  so  various 


Oregon.  —  Kelly  v.  Multnomah  County,  18 
Oregon  356. 

Pennsylvania.  —  Peeling  v.  York  County, 
1 13  Pa.  St.  108 ;  Apple  v.  Crawford  County,  105 
Pa.  St.  300;  Boland  v.  Luzerne  County,  186 
Pa.  St.  68. 

Texas.  —  While  v.  Mason  County,  7  Tex. 
Civ.  App.  441. 

Wisconsin.  —  Doty  v.  Sauk  County,  93  Wis. 
102;  Deissner  v.  Waukesha  County,  95  Wis. 

588. 

Liability  of  County  for  Medical  Attendance.  — 

Malone  v.  Escambia  County.  116  Ala.  214; 
Hart  v.  Howard  County,  44  Ark.  560;  Perkins 
v.  Grafton  County,  67  N.  H.  282;  Connell  v. 
Davidson  County  Judge,  2  Head  (Tenn.)  189. 

No  Liability  for  Prisoner  under  Bastardy  Act.  — 
Harris  v.  Sullivan  Countv,  15  N.  H.  81. 

1.  Liability  of  Municipality.  —  Sonoma  County 
v.  Santa  Rosa,  102  Cal.  426;  Scammon  v. 
Wells,  50  Me.  584;  Taunton  v.  Westport,  12 
Mass.  355;  Watson  o.  Cambridge,  18  Pick. 
(Mass.)  470;  Adams  v.  Hampden  County,  13 
Gray  (Mass.)  439;  Boston  v.  Wesiford,  12 
Pick.  (Mass.)  16;  Middlesex  County  v.  Lowell, 
log  Mass.  162;  Richmond  v.  Epps,  98  Va.  233; 
Wentworth  County  v.  Hamilton,  34  U.  C.  Q. 
B  585. 

2.  Liability  of  Prisoner.  —  Jefferson  County  v. 
Hudson,  22  Atk.  595;  State  v.  Peter,  8  Jones 
L.  (53  N.  Car.)  346.  See  also  Warren  County 
v.  Worrell,  67  Miss.  154. 

3.  At  Common  Law  Prisoner  to  Maintain  Him 
self. —  Dive  v.  Manin^ham,  Plowd.  60;  Peo- 
pl 3  v.  Green.  (Supm.  Ct.  Spec.  T.)  47  How.  Pr, 
(N.  Y.)  382;  M'Lain  v.  Hayne,  3  Brev.  (S. 


Car.)  291:  Moore  v.  Benbow,  3  Brev.  (S.  Car.) 
390.  See  also  Wadsworth  v.  Wetmore,  6  Ohio 
438. 

4.  Creditor  Liable  for  Maintenance.  —  Smith  v. 

Staples,  49  Conn.  87;  Haas  v.  Bradley,  23  Ga. 
345;  Spring  v.  Davis,  36  Me.  399;  Howes  v. 
Tolman,  63  Me.  258;  Faucet  v.  Adams,  13 
Ired.  L.  (35  N.  Car.)  235;  Brian  v.  Ellis,  Dud- 
ley L.  (S.  Car.)  71;  Thomasson  -v.  Kerr,  2  Mc- 
Mull.  L.  (S.  Car.)  340.  See  also  Worcester 
County  v.  Schlesinger,  16  Gray  (Mass.)  166: 
Turentine  v.  Murphey,  1  Murph.  (5  N.  Car.,) 
1S0;  Bunting  v.  Mcllhenny,  Phil.  L.  (61  N. 
Car.)  579. 

Prisoner  Discharged  for  Failure  of  Creditor  to 
Pay  for  Support.  —  Field  v.  Putman,  22  Ga.  93; 
Field  v.  Slaughter,  1  Bibb  (Ky.)  160;  Rich- 
ards v.  Crane,  7  Pick.  (Mass.)  2lg;  Sheriff  v. 
Taylor,  2  Brev.  (S.  Car  )  482;  Furth -•.  Deloach. 
2  Spears  L.  (S.  Car.)  400:  Black  v.  Hyams,  4 
McCord  L.  (S.  Car.^  508. 

Creditor  Liable  though  Prisoner  Permitted 
Bounds. —  Haas  v.  Bradley,  23  Ga.  345;  But- 
tles v.  Carlton,  1  Ohio  32;  Meredith  v.  Duval, 
1  Munf.(Va.)  76.  Compare  Potter-'.  Rob  nson, 
40  N.  J.  L.  114;  Phillips  v.  Allen,  13  Ired.  L. 
(35  N.  Car.)  10. 

5.  U.  S.  Const.,  Amendments,  art.  13,  §  1. 

6.  Ala.  Const.,  art.  1,  §  33;  N.  Car.  Const., 
art.  1,  §  33.  And  see  the  constitui ions  of  the 
several  states. 

7.  Property  in  Convict  Labcr.  —  Comer  v. 
Binkhead,  70  Ala.  493.  See  also  State  v.  Mc- 
Cauley,  15  Cal.  430. 

8.  Branton  v.  Washington  County,  (Miss. 
1901)  30  So.  Rep.  659. 
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are  their  provisions  that  a  detailed  coi 
prove  both  tedious  and  profitless.1 

1.  Employment  of  Convict  Labor  —  United 
States.  — Nugent  v.  Arizona  Imp.  Co.,  173  U. 
S.  338  (Ariz.  Stat  );  Dalheim  v.  Lemon,  45 
Fed.  Rep.  225  (Minn.  Stat.). 

Alabama. — Comer  v.  Bankhead,  70  Ala. 
493;  State  v.  Metcalfe,  75  Ala.  42 ;  Ex  p.  White. 
81  Ala.  80;  Ex  p.  Small,  81  Ala.  85;  Ex  p. 
Buckalew,  84  Ala.  460;  State  v.  Pollard,  89 
Ala.  179;  Fuller  v.  State,  97  Ala.  27;  Ex  p. 
Shortridge,  115  Ala.  126;  Ex  p.  Birmingham, 
116  Ala.  186;  Williams  v.  Board  of  Revenue, 
123  Ala.  432. 

Arkansas.  —  State  v.  Barnes,  37  Ark.  448; 
State  v.  Stanley,  52  Ark.  178;  Greer  v.  Critz, 
53  Ark.  247;  Ex  p.  Adams.  60  Ark.  93;  Re 
Owens,  63  Ark.  403;  Ex  p.  Timpson,  68  Ark. 
22;  State  v.  McNallv,  67  Ark.  580;  Hyatt  v. 
State.  (Ark.  1890)  13  S  W.  Rep.  215. 

California.  —  State  v.  McCauley,  15  Cal.  429; 
Hicks  v.  Folks,  97  Cal.  241. 

Florida.  —  Holland  v.  State,  23  Fla.  123; 
Murray  v.  State,  25  Fla.  528. 

Georgia.  —  Lark  v.  State,  55  Ga.  435;  Georgia 
Penitentiary  Co.  No.  2  v.  Nelms,  65  Ga.  499, 
38  Am.  Rep.  793;  Rountree  v.  Durden,  95  Ga. 
221;  Walton  County  v.  Franklin,  95  Ga.  538, 
distinguishing  Walton  County  v.  Powell,  94 
Ga.  646;  Brown  v.  Barnes,  99  Ga.  1;  Taylor 
v.  State,  108  Ga.  384;  Penitentiary  Co.  No.  2 
v.  Rountree,  113  Ga.  799. 

Indiana.  —  Helton  v.  Miller,  14  Ind.  577. 

Kentucky. — Com.  v.  Todd,  9  Bush  (Ky.) 
708;  Mason,  etc.,  Co.,  v.  Main  Jellico  Mountain 
Coal  Co.,  87  Ky.  467;  Lyon  v.  Mason,  etc.,  Co., 
102  Ky.  594;  Sinking  Fund  Com'rs  v.  Mason, 
etc.,  Co.,  (Ky.  1897)  41  S.  W.  Rep.  548;  Harris 
v.  Com.,  (Ky.  1901)  64  S.  W.  Rep.  434. 

Louisiana.  —  State  v.  James,  47  La.  Ann.  173. 

Michigan.  —  Wallerstein  v.  Board  of  Control, 
etc.,  116  Mich.  365. 

Minnesota.  —  Reed  v.  Seymour,  24  Minn. 
273. 

Mississippi.  —  Matthews  v.  Walker,  57  Miss. 
337;  Monroe  County  v.  McDaniel,  68  Miss. 
203;  Ex  p.  Hill,  (Miss.  1893)  12  So.  Rep.  902. 
See  also  State  v.  Jenkins,  73  Miss.  523. 

Missouri. — St.  Louis  y.  Davidson,  102  Mo. 
149.  22  Am.  St.  Rep.  764. 

Nebraska.  — State  v.  Holcomb,  46  Neb.  612. 

New  Jersey.  —  Trask  v.  State,  32  N.  J.  L.  478. 

North  Carolina.  —  State  v.  Oxendine,  2  Dev. 
&  B.  L.  (19  N.  Car.)  435;  State  v.  Shaft,  78  N. 
Car.  464;  State  v.  Sneed,  94  N.  Car.  806;  State 
v.  Weathers,  98  N.  Car.  685;  State  v.  Pearson, 
100  N.  Car.  414;  Slate  v.  Yandle,  119  N.  Car. 
874;  Herring  v.  Dixon,  122  N.  Car.  420. 

Ohio.  —  Fitzpatrick  v.  Bromwell  Brush,  etc., 
Co.,  7  Ohio  Dec.  216. 

South  Carolina.  —  Neal  v.  Suber,  56  S.  Car. 
298. 

Tennessee.  —  State  v.  Ward,  9  Heisk.  (Tenn.) 
100;  State  v.  Jack,  90  Tenn.  614. 

Texas.  — Ward  v.  White,  86  Tex.  170;  Flew- 
ellen  v.  Ft.  Bend  County,  17  Tex.  Civ.  App. 
155;  Ex  p.  Bogle,  20  Tex.  App.  127;  Grayson 
County  v.  May,  4  Tex.  App.  Civ.  Cas.,  §  310; 
Norton  v.  Galveston  County.  3  Tex.  App.  Civ. 
Cas.,  §  239;  McGonagill  v.  Evans,  3  Tex.  App. 
Civ.  Cas.,  §  466. 


ion  thereof,  it  is  believed,  would 


Virginia.  —  Ruffin  v.  Com.,  21  Gratt.  (Va.) 

790. 

Hiring  Convicts  to  Highest  Bidder.  —National 
Cigar  Co.  v.  Dulaney,  96  111.  503;  State  Prison 
v.  Lathrop,  1  Mich.  438;  Branton  v.  Washing- 
ton County,  (Miss.  1901)  30  So.  Rep.  659;  State 
v.  Ohio  Penitentiary,  5  Ohio  St.  234. 

Hired  in  County  Where  Convicted.  —  Ex  p. 
Crews,  78  Ala.  457;  Exp.  Small,  81  Ala.  85; 
Haralson  v.  State,  123  Ala.  89;  Jn  re  Burrow, 
55  Ark.  275;  Ex  p.  Higgins,  57  Miss.  824; 
Ex  p.  Medaris,  38  Tex.  Crim.  493.  See  also 
Ex  p.  Banks,  41  Tex.  Crim.  203. 

Liability  of  Lessee  for  Escape  of  Convict.  — 
Penitentiary  Co.  No.  2  v.  Gordon,  85  Ga.  159; 
Lipscomb  v.  Seegers,  19  S.  Car.  425. 

Right  to  Arrest  Escaped  Hired  Convict.  —  Ex  p. 
Logsden,  35  Tex.  Crim.  56.  And  see  the  title 
Escape  vol.  11,  p.  313. 

Liability  of  Contractor  for  Maintenance.  —  Ward 
v.  Tennessee  Coal,  etc.,  Co.,  (Tenn.  Ch.  1900) 
57  S.  W.  Rep.  193. 

Liability  of  Contractor  for  Medical  Attention.  — 
Thurmond  v.  Carter,  59  Miss.  129. 

Right  of  Contractor  to  Inflict  Corporal  Punish- 
ment. —  Werner  v.  State,  44  Ark.  122;  Cornell 
v.  State,  6  Lea  (Tenn.)  624. 

Criminal  Liability  of  Contractor  for  Maltreating 
Prisoner.  —  Hoi  ton  v.  State,  (Miss.  1893)  13  So. 
Rep.  886. 

Eight-hour  Law  Applicable  to  Convicts  under 
Iowa  Statute.  —  State  v.  Welsh,  109  Iowa  19. 
And  see  the  title  Eight-hour  Laws,  vol.  10, 
p.  462. 

Sunday  Law.  —  Under  a  statute  providing 
that  convicts  cannot  be  required  to  work  on 
Sunday  and  certain  holidays,  convicts  cannot 
recover  on  a  quantum  meruit  for  work  per- 
formed on  such  days.  Sloss  Iron,  etc.,  Co.  v. 
Harvey,  116  Ala.  656;  Tennessee  Coal,  etc., 
R.  Co.  v.  Cotton,  116  Ala.  669.  And  see  the 
title  Sunday. 

City  Streets  Are  Public  Improvements.  —  Ward 
v.  Little  Rock,  41  Ark.  526,  48  Am.  Rep.  46; 
Lark  v.  State.  55  Ga.  435. 

Superintendent  of  Penitentiary  Cannot  Become 
Lessee. — Stolbrand  v.  Hoge,  5  S.  Car.  209. 

Application  of  Proceeds  of  Convict  Labor.  — 
Pulaski  County  v.  De  Lacv,  114  Ga.  583; 
Williams  v.  Middlesex  County,  4  Met. 
(Mass.)  76. 

In  New  Ttork  the  contract  system  of  labor 
in  prisons,  whereby  the  profits  of  the  labor  of 
convicts  were  secured  by  contractors  or  private 
parties,  has  been  abolished.  Const,  of  1894, 
art.  3.  §  29:  People  v.  Hawkins,  157  N.  Y.  1, 
68  Am.  St.  Rep.  736,  affirming  20  N.  Y.  App. 
Div.  494. 

For  cases  construing  contracts  made  under 
statutes  formerly  in  force,  see  Horner  v.  Wood, 
23  N.  Y.  350;  Jones  v.  Lynds,  7  Paige  (N.  Y.) 
301;  Young  v.  Beardsley,  11  Paige  (N.  Y.)  93; 
Horner  v.  State,  42  N.  Y.  App.  Div.  430. 

In  North  Carolina  the  statute  forbids  the 
hiring  out  of  convicts  except  under  order  of 
the  court  embodied  in  the  sentence.  N.  Car. 
Code,  §  3448;  State  v.  Sneed,  94  N.  Car.  806; 
State  v.  Pearson,  100  N.  Car.  414. 

This  provision  does  not  extend  to  labor  em- 
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3.  Rights  under  Contract  for  Convict  Labor  —  a.  In  General.  —  Where 
convict  labor  has  been  leased  by  statutory  authority  the  legislature  cannot  by 
a  subsequent  act  deprive  the  lessee  of  his  rights  to  such  labor  and  lease  it  to 
another.  The  lessee  has  a  vested  right  in  such  labor  which  is  protected  by 
the  inhibition  against  the  impairment  of  the  obligation  of  a  contract.1 
Prison  authorities,  however,  cannot  make  contracts  for  convict  labor  which 
would  preclude  the  legislature  from  adopting  another  system  necessarily  inter- 
fering with  the  execution  of  such  contracts,  and  contracts  for  convict  labor 
must  necessarily  imply  a  right  of  the  legislature  to  change  its  policy  in  regard 
to  the  penal  system,  and  the  parties  to  such  contracts  must  be  presumed  to 
know  that  such  changes  of  policy  may  occur.2  If  at  any  time  after  the 
making  of  a  contract  for  convict  labor,  circumstances  should  arise  which  would, 
in  the  judgment  of  the  prison  authorities,  render  the  continuance  of  the  con- 
tract incompatible  with  the  safety  of  the  convicts  or  the  proper  management 
of  the  prison,  it  would  be  their  right  and  duty  to  terminate  it.  This  is  a 
power  of  which  they  cannot  deprive  themselves  by  contract.3  In  such  cases 
it  would  seem  that  the  lessee  would  have  a  claim  against  the  state  for  any 
loss  thus  occasioned  him.'1 

b.  Right  of  Lessee  to  Refuse  to  Pay  Contract  Price.  —  Loss  or 
damage  caused  by  the  failure  of  the  state  or  its  agents  to  keep  convicts  under 
discipline  and  diligently  at  work  should  be  deducted  from  the  contract  price.5 
Where,  however,  a  person  had  made  a  contract  for  the  labor  of  certain  con- 
victs, and  his  shop  within  the  prison  yard  was  wilfully  set  on  fire  by  the 
convicts,  whereby  materials  belonging  to  him  were  injured  more  than  the  ser- 
vices of  the  hired  convicts  were  worth,  it  was  held  that  he  was  liable  to  pay 
for  the  labor  at  the  price  stipulated,  the  loss  not  being  occasioned  by  the 
fault  or  negligence  of  the  officers  of  the  prison.6 

c.  Effect  of  Pardon  or  Escape.  —  Persons  hiring  convicts  must  be 
held  to  contract  with  reference  to  the  constitutional  power  of  the  governor  to 
pardon  and  the  danger  of  occasional  escapes,  and  so  are  not  relieved  from 
their  liability  to  pay  the  price  agreed  because  some  of  the  convicts  have  been 
pardoned  7  or  have  escaped.8 

d.  Subletting  Convicts  or  Assigning  Contract.  —  It  has  been 
several  times  decided  that  the  lessees  of  convicts  cannot  sublet  them.9  It 
has  been  held,  however,  that  a  contract  for  prison  labor  is  assignable.10 

4.  Reservation  of  Police  Power.  —  It  has  been  said  that  whde  a  state  may 


ployed  upon  public  works  under  the  super- 
vision and  conirol  of  public  agents.  State  v. 
Sneed.  q4  N.  Car.  806;  Slate  v.  Yandle,  119  N. 
Car.  874. 

1.  Rights  of  Contractor  Vested.  —  Georgia 
Peuiientiirv  Co.  v.  Nelms,  71  Ga.  301.  See 
also  McCauley  v.  Brooks,  16  Cal.  11;  Young 
v.  Beardsley,  11  Paige  (M.  Y.)  93;  State  v.  Ten- 
nessee Coal,  etc.,  Co.,  16  Lea  (Tenn.)  136. 
And  see  the  title  Impairment  of  Obligation 
of  Contracts,  vol.  15,  p.  1048. 

Statutory  Provision  for  Vacating  Lease.  —  Je  ff  er- 
son  County  v.  Truss,  85  Ala.  486;  Asheville 
Cigar  Co.  v.  Brown.  100  Ga.  171. 

2.  Subject  to  Legislative  Change  in  Penal  Sys- 
tem. —  Hancock  v.  Ewinij,  55  Mo.  roi. 

3.  Right  of  Prison  Authorities  to  Terminate.  — 
Porter  v.  Haight,  45  Cal.  631. 

4.  Claim  Against  State  for  Loss.  —  Porter  v. 
Haight,  45  Cal.  631;  Hancock  v.  Ewing,  55 
Mo.  101. 

5.  Loss  Occasioned  by  the  State  or  Its  Agents 
Deducted.  —  In  re  Southwestern  Car  Co.,  9  Biss. 
(U.  S.)  76. 

1 


Loss  Occasioned  by  Making  Improvements  to 
Prison.  —  Com.  z.  Todd,  q  Bush  (Ky.)  708. 

6.  Loss  Occasioned  by  Wilful  Tort  of  Convicts 
Not  Deducted.  —  Austin  v.  Foster,  9  Pick. 
(Mass.)  341. 

7.  Liability  Not  Affected  by  Pardon.  —  State  v. 
McCauley,  15  Cal.  430;  State  v.  Banks,  66  Miss. 
431;  State  v.  Ward,  9  Heisk.  (Tenn.)  100. 

8.  Liability  Not  Affected  by  Escape.  —  Tram- 
mel! v.  Lee  County,  94  Ala.  194;  Stale  v. 
Banks,  66  Miss.  431. 

9.  Convicts  Cannot  Be  Sublet.  —  Arlington  v. 
Morgan,  75  Ala.  606;  Arkansas  Industrial  Co. 
v.  Neel,  48  Ark.  283;  Gordon  v.  Mitchell,  6S 
Ga.  11.  See  also  Asheville  Cigar  Co.  v.  Brown, 
100  Ga.  171.  Compare  Bush  v.  Mattox,  110 
Ga.  472. 

10.  Lease  Assignable.  —  Horner  v.  Wood,  23 
N.  Y.  350.  See  also  McCauley  v.  Brooke,  16 
Cal.  11. 

Right  of  Assignee  to  Renewal.  —  Jones  -'. 
Lynds,  7  Paige  (N.  Y.)  301. 

Transfer  of  Lease  Authorized  by  Statute.  — 
Hamilton  v.  State,  (Miss.  1891)  8  So.  Rep.  761. 
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contract  away  the  labor  of  its  convicts,  it  cannot  part  with  its  police  power 
over  them.1 

5.  Liability  of  Lessee  for  Tort  of  Convict.  —  As  a  general  rule  a  lessee  of  con- 
victs is  not  responsible  for  a  criminal  tort  committed  by  one  of  them  while  at 
large,  although  such  convict  was  at  large  by  the  permission  of  the  lessee  or 
by  reason  of  his  negligence  in  failing  to  keep  the  convict  safely  confined. 
Ordinarily,  under  such  circumstances,  the  convict's  wrongful  act  would  be  too 
remote  a  consequence  of  the  lessee's  misconduct  in  the  premises  to  render  the 
latter  responsible  to  the  person  injured.  The  rule  would,  of  course,  be  varied 
if  the  lessee  was  in  any  way  connected  with  the  perpetration  of  the  tort,  or 
had  reasonable  ground  for  apprehending  that  it  would  be  committed.2  Where 
by  the  contract  personal  control  of  a  convict  is  reserved  by  the  prison  authori- 
ties, the  lessee  is  not  liable  in  damages  to  a  person  who  has  been  injured  by 
reason  of  the  negligence  of  such  convict  in  the  course  of  his  employment.3 

6.  Right  of  Person  Illegally  Imprisoned  or  Hired  Out  to  Recover  for  His  Services. 
—  In  a  well-considered  case  recently  decided  it  was  held  that  a  person  impris- 
oned under  a  void  commitment  and  assigned  to  work  under  a  contract  for  the 
labor  of  a  certain  number  of  convicts  could  not  recover  for  the  value  of  his 
services  from  the  contractor  who  had  paid  the  state  the  agreed  price,  no  con- 
tract relations  existing  between  the  parties.4  On  the  other  hand,  it  has  been 
decided  that  a  lessee  of  a  state  prisoner  is  liable  upon  an  implied  contract  to 
one  who  was  illegally  convicted  and  sentenced  to  prison  and  who  has  per- 
formed labor  for  his  benefit,  and  that  the  right  of  action  of  such  illegally 
imprisoned  person  is  assignable.5  It  has  also  been  decided  that  a  county 
convict  who  performs  services  under  a  contract  made  by  a  county  judge  in 
vacation,  such  contract  being  invalid  because  such  judge  was  without  authority 
to  make  a  contract  of  hire  during  vacation,  can  recover  of  the  hirer  the  value 
of  his  services.6 

7.  Convict-made  Goods.  —  Convict-made  goods  are  articles  of  traffic  and  com- 
merce, and  therefore  a  statute  of  the  state  of  Oliio  making  it  unlawful  to 
expose  for  sale  without  a  license  goods,  merchandise,  or  wares  manufactured 
or  produced  in  the  prisons  of  other  states  is  unconstitutional,  in  that  it  is 
repugnant  to  the  commerce  clause  of  the  Constitution  of  the  United  States  ;  7 
and  the  statute  of  New  York  requiring  all  goods  made  by  convict  labor  to  be 
labeled  "convict-made,"  and  making  it  unlawful  to  expose  such  goods  for  sale 
without  such  label,  is,  as  to  goods  made  in  other  states,  unconstitutional  for 
the  same  reason.8  This  latter  statute  is  also  in  conflict  with  the  constitution 
of  the  state  of  New  York,  since  it  interferes  with  the  right  to  acquire,  possess, 
and  dispose  of  property,  and  with  the  liberty  of  the  individual  to  obtain  a 
living  by  dealing  in  the  articles  embraced  within  the  scope  of  the  law.  It  is 
an  unauthorized  limitation  upon  the  freedom  of  the  individual  to  buy  and  sell 
all  such  articles,  subject  only  to  the  law  of  supply  and  demand,  and  the  legis- 


1.  Regulation  and  Control  Reserved  to  State.  — 

Georgia  Penitentiary  Co.  v.  Neims,  71  Ga. 
301. 

In  California  the  board  of  directors  of  the 
state  prison  cannot  enter  into  any  contract  for 
the  employment  of  contract  labor  that  would 
deprive  them  in  any  degree  of  the  full  and  ex- 
clusive control  of  the  prisoners  and  the  prison 
labor,  or  of  the  grounds,  buildings,  and  prop- 
erty with  which  they  are  charged  by  statute. 
Porter  v.  Haight.  45  Cal.  631. 

In  North  Carolina  the  Constitution,  art.  11, 
£  1,  provides  that  convicts  farmed  out  shall 
be  at  all  times  under  the  supervision  and 
control,  as  to  their  government  and  discipline, 
of  the  peniientiary  board  or  of  some  officer  of 
the  state.    State  v.  Weathers,  98  N.  Car.  685. 


In  Texas  it  is  provided  by  statute  that  the 
state  shall  in  all  cases  retain  the  absolute  con 
trol  of  convicts.    Cunningham  v.  Moore,  55 
Tex.  373,  40  Am.  Rep.  812. 

2.  Lessee  Not  Liable  for  Criminal  Tort.  —  Hen- 
derson v.  Dade  Coal  Co.,  100  Ga.  568. 

3.  Cunningham  v.  Bay  Stale  Shoe,  etc.,  Co., 
25  Hun  (N.  Y.)  210. 

4.  Thompson  v.  Bronk,  126  Mich.  455. 

5.  Patterson  v.  Crawford,  12  Ind.  241. 

6.  Greer  v.  Critz,  53  Ark.  248. 

7.  Arnold  v.  Yanders,  56  Ohio  St.  417,  60 
Am.  St.  Rep.  753,  affirming  5  Ohio  Dec.  575. 

8.  People  v.  Hawkins,  157  N.  Y.  1,  68  Am. 
St.  Rep.  736,  affirming  20  N.  Y  App.  Div.  494. 
And  see  the  title  Interstate  Commerce,  vol. 
17.  P-  34- 
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lation  is  not  within  the  scope  of  the  police  power.1 

VII.  Recovery  by  Prisoner  for  Peesonal  Injuries  —  1.  Recovery  from 

State.  — ■  Neither  a  state  nor  a  state  prison,  which  is  an  agency  of  the  state, 
can  be  sued  unless  such  authority  is  expressly  given  by  statute.2  The  exemp- 
tion of  a  state  or  an  agency  thereof  from  liability  for  personal  injuries  to 
prisoners  does  not,  however,  depend  upon  its  immunity  from  being  sued  with- 
out its  consent,  but  rests  upon  grounds  of  public  policy  which  deny  its  liability 
for  damages  in  such  cases.3 

2.  Recovery  from  County  or  Municipal  Corporation.  —  The  liability  of  a 
county  *  or  a  municipal  corporation  5  for  injury  to  the  person  or  health  of 
prisoners  is  fully  discussed  elsewhere. 

3.  Recovery  from  Prison  Officers.  —  Prison  authorities  are  not  responsible  to 
prisoners  in  private  actions  for  injuries  occasioned  by  negligence  in  the  per- 
formance of  their  duties.  To  hold  them  liable  would  be  inconsistent  with  the 
purpose  for  which  prisons  are  established,  and  with  the  discipline  which  must 
be  maintained  over  prisoners.6 

4.  Recovery  from  Sheriff.  —  The  liability  of  sheriffs  to  prisoners  is  treated 
elsewhere  under  the  appropriate  title.7  It  will  suffice  to  say  here  that  the 
general  rule  is  that  when  a  sheriff  by  virtue  of  his  office  has  arrested  and 
imprisoned  a  human  being,  he  is  bound  to  exercise  ordinary  and  reasonable 
care  under  the  circumstances  of  each  particular  case  for  the  preservation  of 
the  life  and  health  of  such  prisoner.  This  duty  of  care  is  one  owing  by  him 
to  the  person  in  his  custody  by  virtue  of  his  office,  and  for  a  breach  of  such 
duty  he  and  his  sureties  are  responsible  in  damages  on  his  official  bond.8  He 
cannot,  however,  be  charged  with  liability  for  an  injury  occasioned  by  some 
cause  which  he  could  not  have  reasonably  anticipated.9 

5.  Recovery  from  Lessee.  —  The  lessee  of  convict  labor  is  liable  for  an  injury 
caused  by  his  negligence  in  failing  to  furnish  to  a  convict  a  reasonably  safe 
place  and  safe  appliances  in  which  and  with  which  to  do  the  work  required  of 
him.10  A  convict  who  has  been  leased  by  the  state  and  has  been  put  to  work 
under  the  absolute  control  of  a  guard  employed  by  the  lessee  can  recover  from 
the  lessee  for  injuries  received  in  consequence  of  his  having  gone,  under 
orders  from  the  guard,  into  a  place  where  a  dangerous  explosive  was  being 
used.  The  well-settled  rule  of  law,  that  a  servant  who  voluntarily  and  without 
objection  goes  into  a  place  which  he  knows  to  be  dangerous  cannot  hold  his 


1.  People  v.  Hawkins.  157  N.  Y.  1,  68  Am. 
St.  Rep  736,  affirming  20  N.  Y.  App.  Div.  494. 
And  see  the  title  Police  Power,  ante. 

2.  No  Right  to  Sue  State. — Allen  v.  Tinker, 
52  Me.  278;  Moody  v.  State  Prison,  128  N.  Car. 
12.  See  also  Metz  v.  Soule,  40  Iowa  236;  Com. 
v.  Todd,  9  Bush  (Ky.)  708;  Neal  v.  Suber,  56 
S  Car.  298;  State  v.  Ward,  9  Heisk.  (Tenn  ) 
100.    And  see  the  title  States. 

3.  State  Not  Liable.  —  Lewis  v.  State,  96  N. 
Y.  71,  48  Am.  Rep.  607;  Alamango  v.  Albany 
County,  25  Hun  (N.  Y.)  551;  Clodfelter  v. 
State,  86  N.  Car.  51,  41  Am.  Rep.  440.  See 
also  Moody  v.  State  Prison,  128  N.  Car.  12. 
And  see  the  title  States. 

4.  Liability  of  County.  —  See  the  title  Coun- 
ties, vol.  7,  p.  949. 

5.  Liability  of  Municipal  Corporation.  —  See 
the  title  Municipal  Corporations,  vol.  20,  p. 
1195.  And  see  the  following  additional  cases: 
Edwards  v.  Pocahontas,  47  Fed.  Rep.  268;  Mc- 
Auliffe  v.  V.ctor,  (Colo.  App.  1900)  62  Pac.  Rep. 
231;  Wilson  v.  Macon,  88  Ga.  455;  Gray  v. 
Griffin  111  Ga.  361;  La  Clef  v.  Concordia,  41 
Kan.  323;  New  Kiowa  v.  Craven,  46  Kan.  114; 
Curran  v.  Boston,  151  Mass.  505,  21  Am.  St. 


Rep.  465;  Moffut  v.  Asheville,  103  N.  Car.  237, 
14  Am.  St.  Rep.  810;  Davis  v.  Knoxville,  90 
Tenn.  599. 

6.  Officers  Not  Liable.  —  O'Hare  v.  Jones,  161 

Mass.  391.  See  also  Bishop  v.  Lucy,  21  Tex. 
Civ.  App.  326. 

Liability  for  Wilful  Injury.  —  Wightman  v. 
Brush,  (Supm.  Ci.  Gen.  T  )  10  N.  Y.  Supp. 

76. 

7.  See  the  title  Sheriffs,  Marshals,  and 
Constables. 

8.  Liability  of  Sheriff.  —  Indiana  v.  Gobin, 
94  Fed.  Rep.  48;  Hixon  v.  Cupp,  5  Okla. 
545- 

9.  Gunthe-r  v.  Johnson,  36  N.  Y.  App.  Div. 

437- 

10.  Lessee  Liable.  —  Dalheim  v.  Lemon,  45 
Fed.  Rep.  235;  Hartwig  v.  Bay  State  Shoe,  etc.. 
Co.,  43  Hun  (N.  Y.)  425,  reversed  in  118  N.  Y. 
664,  on  the  ground  that  the  convict  was  guilty 
of  contributory  negligence.  Compare  Cunning- 
ham v.  Moore,  55  Tex.  373.  And  see  the  tille 
Master  and  Servant,  vol.  20,  pp.  53,  71. 

Recovery  Defeated  by  Contributory  Negligence. 
—  Rayborn  v.  Patton,  11  Ohio  Dec.  ( Repi  int) 
100,  24  Cine.  L.  Bui.  434. 
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master  liable  for  injuries  to  himself  thus  sustained,  has  no  bearing  upon  such 
a  case.1 

VIII.  Good  Conduct  Statutes  —  1.  Reduction  of  Term  of  Sentence.  —  By 

statutes  generally  known  as  "  good  conduct  or  good  time  acts,"  prisoners  are 
in  some  jurisdictions  entitled,  as  a  reward  for  good  conduct  and  observance  of 
prison  rules,  to  a  certain  prescribed  deduction  from  the  time  for  which  they 
were  sentenced.2 

United  States  Prisoners  confined  in  state  prisons  or  penitentiaries  where  there  is 
a  rule  of  credits  or  system  of  commutation  are  entitled  only  to  an  equality  of 
rights  with  the  state  convicts  confined  therein  with  respect  to  commutation. 
When  confined  in  state  penitentiaries  or  prisons  which  have  no  system  of 
commutation,  they  are  entitled  to  a  deduction  of  five  days  in  each  and  every 
calendar  month  during  which  no  charge  of  misconduct  is  sustained  against 
them.3 

2.  Parole  or  Conditional  Discharge.  —  By  statute  in  some  jurisdictions  the 
power  to  parole  inmates  of  penal  institutions  or  to  grant  them  conditional 
discharges  as  a  reward  for  good  behavior  is  conferred  upon  the  persons  in 
control  of  such  institutions  or  upon  certain  boards  or  commissioners.4  The 


1.  Recovery  though  Danger  Obvious.  —  Chatta- 
hoochee Brick  Co.  v.  Braswell,  92  Ga.  631. 
And  see  the  title  Master  and  Servant,  vol. 
20,  p.  148. 

2.  Statutes  Reducing  Term.  —  Ex  p.  Wadleigh, 
82  Cal.  518;  Woodward  v.  Murdock,  124  Ind. 
439;  In  re  Kness,  58  Kan.  705 ;  Matter  of  Walsh, 
87  Mich.  466;  Matter  of  Canfield,  98  Mich.  644  ; 
In  re  Mann,  125  Mich.  402;  In  re  Fuller,  34 
Neb.  581;  State  v.  Patterson,  (N.  J.  1891)  22 
Atl.  Rep.  802;  State  v.  McClellan,  87  Tenn. 
52.  See  also  In  re  Hall,  34  Neb.  206;  State  v. 
Tennessee  Coal,  etc.,  Co  ,  16  Lea  (Tenn.)  136. 
And  see  generally  the  statutory  enactments  of 
the  several  states. 

Missouri  Statute.  —  In  Missouri  it  is  provided 
by  statute  that  prisoners  shall  be  discharged 
without  a  pardon  after  serving  three-fourths 
of  the  time  lor  which  they  were  sentenced,  in 
an  orderly  and  peaceable  manner,  without 
having  any  infraction  of  the  prison  rules 
charged  againsi  them.  Rev.  Stat.  Mo.,  §  6533; 
Ex  p.  Collins,  94  Mo.  22;  Exp.  Parker,  106  Mo. 
551- 

Paroled  Prisoner  Entitled  to  Deduction.  —  In  re 

Mann,  125  Mich.  402.  Compare  Woodward  v. 
Murdock.  124  Ind.  439. 

Good  Conduct  Statute  Constitutional.  —  Ex  p. 
Wadleigh,  82  Cal.  518. 

But  it  has  been  held  that  such  a  statute  is 
unconstitutional  as  to  all  sentences  in  force  at 
the  time  of  its  passage  as  an  unauthorized 
exercise  of  the  pardoning  power.  State  v. 
McClellan,  87  Tenn.  52.  And  see  the  title 
Reprieve.  Pardon,  and  Amnesty. 

Ex  Post  Facto  Law.  —  A  statute  providing 
for  estimating  credits  upon  a  less  favorable 
schedule  than  that  in  force  when  the  prisoner 
was  sentenced  is  ex  post  facto,  and  such  pris- 
oner is  entitled  to  credit  upon  the  basis  of  the 
earlier  statute.  Matter  of  Canfield,  98  Mich. 
644.  See  also  In  re  Miller,  no  Mich.  676,  64 
Am.  St.  Rep.  376.  And  see  the  title  Ex  Post 
Facto  Laws.  vol.  12.  p  529. 

Admissibility  of  Parol  Evidence  as  to  Good  Con- 
duct.—  State  v.  McClellan,  87  Tenn.  52. 

Presumption  of  Good  Conduct  When  No  Record 
Kept.  —  State  v  McClellan,  87  Tenn.  52. 

Forfeiture  of  Credits.  —  Ex  p.  Wadleigh,  82 


Cal.  518;  In  re  Kness,  58  Kan.  705;  Matter  of 
Walsh,  87  Mich.  466;  In  re  Mann,  125  Mich. 
402. 

3.  Federal  Prisoners  Confined  in  State  Prisons. 

—  Act  of  March  3,  1895,  18  U.  S.  Sn.t.  at  L. 
479;  U.S.  v.  Schroeder,  14  Blatchf.  (U.  SO344, 
27  Fed.  Cas.  No.  16,233;  In  re  Terry,  37  Fed. 
Rep.  649;  U.  S.  v.  Goujon,  39  Fed.  Rep.  773; 
In  re  Deering,  60  Fed.  Rep.  265;  In  re  Willis, 
83  Fed.  Rep.  14S;  In  re  Raymond,  no  Fed. 
Rep.  155. 

Not  Applicable  in  Cases  of  Imprisonment  for  Con- 
tempt.—  In  te  Teny,  37  l  ed.  Rep.  649. 

Federal  Prisoners  Confined  in  County  Jails. —  It 
has  been  decided  that  the  act  of  March  3,  1895 
(18  U.  S.  Stat,  at  L.  479),  pro\iding  for  a  de- 
duction of  five  days  a  month,  applies  only  to 
United  States  prisoners  confined  in  state  or 
territorial  institutions,  and  not  to  such  pris- 
oners when  confined  in  county  jails.  In  re 
Terry,  37  Fed.  Rep.  649;  U.  S  v.  Goujon,  39 
Fed.  Rep.  773;  In  're  Corcoran,  47  Fed.  Rep. 
211;  U.  S.  v.  Schroeder,  14  Blatchf.  (U.  S.) 
344;  In  re  Deering,  60  Fed.  Rep.  265. 

But  it  seems  that  prisoners  confined  in 
county  jails  are  entitled  to  a  deduction  of  one 
month  in  each  year  under  U.  S.  Rev.  Stat., 
§  5543.  U.  S.  v.  Schroeder,  14  Blatchf.  (U.  S.) 
344;  In  re  Deering,  60  Fed.  Rep.  265.  Compare 
In  re  Terry,  37  Fed.  Rep.  649;  U.  S.  v.  Goujon, 
39  Fed.  Rep.  773;  In  re  Corcoran,  47  Fed. 
Rep.  211. 

4.  Statutes  Providing  for  Parole  or  Conditional 
Discharge.  —  Drinkall  v.  Spiegel.  68  Conn.  441 
(construing  N.  Y.  Stat.);  George  v.  People  167 
111.  447;  George  v.  Lillard,  (Ky.  1899)  51  S.  W. 
Rep.  793,  ion;  In  re  Mann,  125  Mich.  402; 
People  v.  Coon,  (Supm.  Ct.  Spec.  T,)  17  Misc. 
(N.  Y.)  261;  State  v.  Peters,  43  Ohio  St.  629. 
And  see  the  titles  Punishment ;  Sentknck. 

Right  to  Re-arrest  After  Expiration  of  Original 
Term.  —  People  v.  Coon,  (Supm.  Ct.  Spec.  T.) 
17  Misc.  (N.  Y.)  261. 

In  Alabama  the  governor  is  authorized  by 
statute  to  parole  certain  prisoners  for  good  be- 
havior. Ala.  Crim.  Code,  5461,  5462,  Fuller 
v.  Slate.  122  Ala.  32,  82  Am.  St.  Rep.  17. 

In  Massachusetts,  by  statute  1898,  c.  371,  11  is 
provided  that  a  convict  who  has  faithfully  ob- 
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constitutionality  of  such  statutes  has  been  attacked  in  a  number  of  cases  on 
the  ground  that  they  infringe  upon  the  domain  of  the  judiciary  or  the  par- 
doning power.  In  some  jurisdictions  their  validity  has  been  upheld,1  while 
in  others  the  contention  that  they  are  unconstitutional  has  been  sustained  by 
the  courts.2 

Fugitive  from  Justice.  —  It  has  been  decided  that  a  prisoner  who  has  violated 
his  parole  and  gone  into  another  state  is  a  fugitive  from  justice  and  subject  to 
extradition.3 

IX.  Prison  Bounds,  Rules  of  Prison,  or  Jail  Liberties  —  1.  In  General.  — 

In  England  and  in  some  of  the  states  of  the  Union  certain  persons  are  allowed 
a  limited  region  of  liberty  outside  of  the  prison  walls,  which  region  is  called 
prison  bounds,  rules  of  prison,  or  jail  liberties.4  This  region  is  regarded  as 
but  an  extension  of  the  prison  walls,  and  persons  are  imprisoned  while  so  held 
in  custody.5  The  question  of  prison  bounds  has  usually  arisen  in  cases  grow- 
ing out  of  action  against  officers  or  sureties  for  escapes,  and  in  this  connection 
is  fully  discussed  elsewhere  in  this  work.6 

2.  How  Defined.  —  Prison  bounds  are  defined  by  statute  or  by  certain  courts 
or  officers  designated  by  statute.7  Prison  bounds  may  be  sufficiently  marked 
and  laid  out  without  fixing  any  visible  marks  or  boundaries  on  the  ground. 
It  is  sufficient  to  describe  them  by  definite  mathematical  lines.8 

3.  Persons  Entitled  to  Prison  Bounds.  —  The  persons  entitled  to  prison 
bounds  are  enumerated  by  statute  in  the  several  jurisdictions,  and  this  privilege 
is  usually  confined  to  persons  imprisoned  for  debt  and  in  civil  actions.9 

5.  Extension   of  Prison    Walls.  —  Peters  v. 

Henry,  6  Johns.  (N.  Y.)  121,  5  Am  Dec.  196; 
Coman  v.  Storm,  (N.  Y.  Super.  Ct.)  26  How. 
Pr.  (N.  Y.)  84,  disapproving  Bylandt  v.  Cora- 
stock,  (N.  Y.  Super.  Ct.  Spec.  T.)  25  How.  Pr. 
(N.  Y.)  429;  VVemple  v.  Glavin.  (Supm.  Ct.)  57 
How.  Pr.  (N.  Y.)  log;  Chamberlain  v.  Camp- 
bell, 39  Barb.  (N.  Y.)  642;  Buttles  v.  Carlton, 
1  Ohio  32.  See  also  Bonafous  v.  Walker,  2  T. 
R.  126. 

6.  See  the  title  Escape,  vol.  11,  p.  269. 

7.  Fixed  by  Statute  or  under  Statutory  Author- 
ity. —  8  &  9  Wm.  III.,  c.  27;  N.  Y.  Code  of 
Civ.  Pro.,  145,  146;  Roach  v.  O'Dell.  33  Hun 
(N.  Y.)  320,  affirmed  99  N.  Y.  635.  See  also 
Ely  v.  Parsons,  2  Conn.  382;  Cowden  v.  Kerr, 
6  Blackf.  (Ind.)  280;  Baxter  v.  Taber,  4  Mass. 
361;  Walter  v.  Bacon,  8  Mass.  468;  Patterson 
v.  Philbrook,  9  Mass.  151 ;  Locke  v.  Bane.  9 
Mass.  360;  Ilsley  v.  Jewett.  3  Met.  (Mass.)  439; 
Trull  v  Wheeler,  19  Pick.  (Mass.)  240;  Cham- 
berlain v.  Campbell,  39  Bai  b.  (N.  Y.)  642.  And 
see  the  statutory  provisions  of  the  several 
jurisdictions. 

Limits  Not  Changed  by  Alteration  in  a  Highway 
Forming  Boundary. —  Bolton  v.  Cummings,  25 
Conn.  410. 

Limits  Ascertained  from  Records  of  County  Court. 

—  Downer  v.  Dana,  19  V(.  338. 
Constitutionality  of  Statute  Contracting  Limits. 

—  Reed  ■'  Fullum,  2  Pick.  (Mass.)  158. 

8.  Visible  Marks  or  Boundaries  Unnecessary.  — 

Allen  v.  Smith,  12  N.  J.  L.  159;  Lucky  v.  Bran- 
don, 1  Ohio  49. 

9.  To  Whom  Prison  Bounds  Allowed.  —  U.  S. 

v.  Knight,  14  Pet.  (U.  S.)  301,  3  Sumn.  (U.  S.) 
358;  U.  S.  v.  Wise.  1  Cranch  (C.  C.)  546;  U. 
S  v.  Anderson,  2  Cranch  (C.  C.)  157;  Ex  p. 
Bradley,  4  Ired.  L.  (26  N.  Car.)  543:  State  v. 
Pearron,  100  N.  Car.  414;  State  v.  Gee,  1  Bay 
(S.  Car.)  163.  See  also  Seymour  v.  Harvey,  11 
Conn.  275.  And  see  generally  the  codes  and 
statutes  of  the  several  states. 


served  all  the  rules  and  has  not  been  subjected 
to  punishment  shall  be  entitled  to  release  at 
the  expiration  of  the  minimum  term,  and  shall 
be  given  a  permit  to  be  at  liberty  during  the 
unexpired  portion  of  the  maximum  term,  which 
permit  shall  be  issued  by  the  commissioners 
of  prisons.  The  approval  of  the  governor 
and  council  is  not  required,  and  the  per- 
mit is  not  to  be  issued  at  the  will  and  pleasure 
of  the  commissioners  as  formerly.  Murphy 
v.  Com.,  172  Mass.  264,  70  Am.  St.  Rep.  266. 

For  cases  construing  former  statutes  upon 
this  subject,  see:  In  re  Murphy,  87  Fed.  Rep. 
549;  Conlon's  Cases,  T48  Mass.  168;  Com.  v. 
Brown,  167  Mass.  144;  Com.  v.  Crowley,  168 
Mass.  121;  Oliver  v.  Oliver,  169  Mass.  592. 

1.  Statutes  Held  Constitutional.  —  George  v. 
People,  167  111.  447:  George  v.  Lillard  (Ky. 
1899)  51  S.  W.  Rep.  793,  ion;  State  v.  Peters, 
43  Ohio  St.  629. 

In  Indiana  provision  is  made  by  statutes 
known  as  the  Indeterminate  Sentence  Laws 
(Acisof  1897,  p.  69,  and  Acts  of  1S97,  p.  219), 
for  paroling  certain  prisoners.  The  constitu- 
tionality of  these  staiutes  has  been  declared 
and  the  provisions  thereof  construed  in  the 
following  cases:  Miller  v.  Slate,  149  Ind.  607; 
Gott  v.  State,  149  Ind.  708;  Vancleave  v.  State, 
150  Ind.  273;  Hicks  v.  Stale,  150  Ind.  293; 
Bealer  v.  Stale,  150  Ind.  390;  Hunter  j.  State. 
150  Ind  696;  Davis  v.  State,  152  Ind.  34,  145, 
71  Am.  St.  Rep.  322;  Keesier  v.  State,  154  Ind. 
242;  Bloom  v.  State,  155  Ind.  292. 

2.  Statutes  Held  Unconstitutional. —  People  v. 
Cummings,  88  Mich.  249;  State  v.  State  Board 
of  Corrections,  16  Utah  478;  In  re  Conditional 
Discharge  of  Convicts,  (Vt.  1901)  51  Atl.  Rep. 
10.  And  see  the  title  Reprieve,  Pardon,  and 
Amnesty 

3.  Drinkall  v.  Spiegel,  68  Conn.  441.  And 
see  th<»  tide  Extradition,  vol.  12,  p.  590 

4.  Definition  of  Prison  Bounds.  —  Anderson's 
Law  Diet.,  pp.  571,  811. 
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4.  Bond  for  Prison  Bounds  —  a.  NECESSITY.  —  At  common  law  it  seems  l  h.it 
the  liberty  of  the  prison  bounds  might  be  granted  without  taking  a  bond 
from  the  prisoner  not  to  depart.1  Statutes  on  the  subject,  however,  generally 
provide  for  a  bond.2 

b.  VALIDITY.  — The  limits  of  prison  bounds  need  not  be  set  out  in  tin- 
condition  of  such  bond,3  nor  is  the  validity  of  the  bond  affected  because  the 
plans  of  the  prison  bounds  has  not  been  recorded  as  required  by  statute.4 
A  mere  verbal  difference  or  departure  from  the  provisions  of  the  statute  w  ill 
not  render  such  a  bond  void,5  but  if  the  condition  of  the  bond  contains 
anything  more  than  is  provided  by  the  statute,  or  materially  varies  from  the 
condition  prescribed,  it  is  void.0  A  bond  for  prison  liberties  may  so  far  vary 
from  the  requirements  of  the  statute  under  which  it  is  taken  as  not  to  be  a 
good  bond  within  the  statute,  entitling  the  obligee  upon  breach  of  condition 
to  the  whole  penalty,  but  still  be  a  good  bond  at  common  law,  and  upon 
forfeiture  judgment  may  be  entered  for  the  debt  and  costs.7 

X.  DISCHARGE.  —  The  general  rule  is  that  a  prisoner  who  has  been  lawfully 
committed  to  confinement  is  entitled  to  his  discharge  when  he  has  remained 
in  prison  for  the  length  of  time  required  by  his  sentence/ 


Discharges  for 


In  New  York,  by  statute  (Code  Civ.  Pro., 
§  149),  "  a  person  in  the  custody  of  a  sheriff, 
by  virtue  of  an  order  of  arrest,  or  of  an  exe- 
cution in  a  civil  action,  or  in  consequence  of 
a  surrender  in  exoneration  of  his  bail,  is  en- 
titled to  be  admitted  to  the  liberties  of  the  jail. 
Allen  v.  Allen,  (Supm.  Ct.  Spec.  T.)  58  How. 
Pr.  (N.  Y.)  381,  8  Abb.  N.  Cas.  (N.  Y.)  175; 
Mailer  of  Clark,  20  Hun  (N.  Y.)  551." 

Undar  this  statute  defendants  arrested  in  an 
action  to  recover  chattels  wrongfully  concealed 
or  disposed  of  may  be  admitted  to  the  liberties 
of  the  jail  upon  the  ordinary  limit  bond.  Levy 
v.  Kaim,  (Marine  Ct.  Spec.  T.)  55  How.  Pr. 
(N.  Y.)  136. 

■Before  the  right  to  arrest  for  nonpayment 
of  costs  in  certain  cases  was  taken  away,  jail 
liberties  were  allowed  to  prisoners  in  execu- 
tion under  an  attachment  for  such  costs. 
Jackson  v.  Billings,  1  Cai.  (N.  Y.)  252;  People 
v.  Bennett,  4  Paige  (N.  Y.)  282;  Patrick  v. 
Warnsr,  4  Paige  (N.  Y.)  397.  See  also  Matter 
of  Watson,  3  Lans.  (N.  Y.)  408;  Ford  v.  Ford, 
(NT.  Y.  Super.  Ct.  Spec.  T.)  10  Abb.  Pr.  N.  S. 
(N.  Y.)  74,  disapproving  Ward  v.  Ward,  (Supm. 
Ct.  Spec.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  79. 

Execution  of  Assignment  for  Benefit  of  Creditors 
Required.  —  Pub.  Stat.  R.  I.,  c.  225,  4-6; 
McManaman's  Petition.  16  R.  I,  358. 

Schedule  of  Estate  of  Prisoner  Required.  — 
Walker  v.  Briggs,  1  Hill  L.  (S.  Car.)  118. 

Debtor  Not  Discharged  upon  Creditor's  Refusing 
to  Pay  Daily  Allowance.  —  Ex  p.  Wilson,  2 
Cranch  CC.  C.)  7. 

Entitled  as  a  Matter  of  Right  Only  in  the  Day- 
time. —  U.  S  v.  Knight,  14  Per.  (U.  S.)  301,  3 
Sumn.  (U.  S.)  368.  See  also  Steere  v.  Field,  2 
Mason  (U.  S.)  486. 

The  Word  "  Daytime  "  in  Bonds  for  Jail  Liberties 
means  that  portion  of  time  during  which  a 
man's  person  and  countenance  are  distinguish- 
able.   Trull  v.  Wilson,  9  Mass.  154. 

1.  No  Bond  Necessary  at  Common  Law.  —  Bona- 
fous  v.  Walker,  2  T.  R  126;  Holmes  v.  Lan- 
sing. 3  Johns.  Cas.  (N.  Y.)  73;  Peters  ».  Henry, 
6  Johns.  (N  Y.)  121,  5'Am.  Dec.  196. 

2.  Bond  Required  by  Statute.  —  N.  Y.  Code 
Civ.  Pro.,  §  149;  Pub.  Stat.  R.  I.,  c.  225, 
§  2.    And  see  U.  S.  v.  Wise,  1  Cranch  (C.  C.) 


546;  U.  S.  v.  Anderson,  2  Cranch  (C.  C.)  157; 
Degrand  v.  Huunewell,  11  Mass.  160;  Pratt  v. 
Gibbs,  9  Cush.  (Mass  )  82;  Woods  v.  Rowan, 
5  Johns.  (N.  Y.)  42 ;  Kellogg  v.  Manro,  9  Johns. 
(N.  Y.)  300;  Wemple  1.  Glavin,  (Supm.  Ct.)  57 
How.  Pr.  (N.  Y.)  109;  Whitley  v.  Gaylord.  3 
Jones  L.  (48  N.  Car.)  286;  McManaman's  Pe- 
tition, 16  R.  I.  358.  See  also  the  statutes  upon 
the  subject. 

Unsealed  Agreement  Insufficient.  —  Cantey  v. 
Duren,  Harp.  L.  (S.  Car.)  434. 

Forfeited  Bond  Assignable.  —  Kellogg  v. 
Manro,  9  Johns.  (N.  Y.)  300. 

Surety  Released  by  Close  Confinement  of  Prisoner 
upon  a  Charge  of  Felony. —  Bradford  v.  Con- 
saulus,  3  Cow.  (N.  Y.)  128. 

Bond  Given  After  Arrest  and  Before  Actual  Im- 
prisonment Valid. —  Doyle  v.  Boyle,  19  Kan. 
168.  Contra.  Lytle  v.  Davies,  2  Ohio  277; 
Northam  v.  Terry,  8  Ired.  L.  (30  N.  Cat.)  175. 

3.  Farley  v.  Randall,  22  Pick.  (Mass.)  146. 

4.  Galloway  a.  Camp,  31  Ga.  586. 

5.  Not  Rendered  Void  by  Verbal  Difference.  — 
Camp  v.  Allen,  12  N.  J.  L.  1 ;  Smith  v.  Jansen, 

8  Johns.  (N.  Y.)  in;  Sullivan  v.  Alexander,  19 
Johns.  (N.  Y.)  233. 

6.  Void  for  Material  Variation. —  Sullivan  v. 
Alexander,  19  Johns.  (N.  Y.)  233;  Lyon  v.  Ide, 
1  D.  Chip.  (Vt.)  46. 

Bond  of  Federal  Prisoner  Must  Be  Taken  to 
United  States  Marshal. — -Warren  v.  Russel,  1 
D.  Chip.  (Vt.)  193. 

7.  Good  as  Common-law  Bond.  —  Spader  v. 
Frost,  4  Blackf.  (Ind.)  190;  Baker  v.  Haley,  5 
Me.  240;  Clap  v.  Cofran,  7  Mass.  98,  10  Mass. 
373;  Freeman  v.  Davis,  7  Mass.  200;  Bur- 
roughs v.  Lowder,  8  Mass.  372;  Pratt  v.  Gibbs, 

9  Cush.  (Mass.)  82.  Set;  also  Kavanagh  v. 
Saunders,  8  Me.  422;  Hotchkiss  v.  Whitten, 
71  Me.  577;  Thacher  v.  Williams,  14  Gray 
(Mass.)  324.  And  see  the  title  Bonds,  vol.  4, 
p.  671. 

8.  Expiration  of  Sentence. —  Ex  p.  Wyatt,  29 
Tex.  App.  398.  See  also  Exp.  King,  82  Ala.  59. 
And  see  the  title  Sentence  and  Punishment. 

Effect  of  Escape — Ex  p.  Buckalew,84  Ala.  460. 

Costs  of  Prosecution  to  Be  Paid  Before  Discharge. 
• —  Schuylkill  County  v.  Reifsnyder,  46  Pa.  St. 
446. 
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Effect  of  Imprisonment 


PRISONS  AND  PRISONERS. 


on  Civil  Eights,  etc. 


reasons  other  than  the  expiration  of  the  prisoner's  sentence  are  sometimes 
provided  for  by  statute.1  A  prisoner  who  is  hired  out  because  of  his  failure 
to  pay  a  fine  and  costs  is  entitled  to  his  discharge  after  he  has  worked  for  a 
sufficient  length  of  time  to  satisfy  the  amount  of  such  fine  and  costs.2 

XI.  Effect  of  Imprisonment  upon  Civil  and  Criminal  Rights  and 
LIABILITIES  —  1.  Civil  Rights  and  Liabilities.  —  Elsewhere  in  this  work  will  be 
found  a  discussion  of  the  civil  rights  and  liabilities  of  persons  undergoing 
imprisonment. 3 

2.  Criminal  Liability.  —  Questions  as  to  the  prosecution  of  convicts  for 
other  crimes  are  discussed  elsewhere.4 


1.  State  v.  Woodward,  123  Ind.  30.  See  also 
Ex  p.  Stewart,  98  Ala  66;  Monroe  County  v. 
M;Daniel,  68  Miss.  203. 

Discharge  of  Poor  Prisoners.  —  U.  S.  v.  Mills, 
11  App.  Cas.  (D.  C.)  500. 

Discharge  for  Physical  Disabilities.  —  Rogers 
v.  State,  101  Tenn.  425. 

2.  Fine  and  Costs  Paid.  —  Matthews  v.  Walker, 
57  Miss.  337;  Ex  p.  Price,  n  Tex.  App.  538; 
Ex  p.  Losgden,  35  Tex.  Crim.  56;  Ex  p.  Duren, 
40  Tex.  Crim.  162. 

3.  See  the  title  Civil  Death,  vol.  6,  p.  64. 
And  see  the  following  cases:  Wilson  v.  King, 
59  Ark.  32;  Coffee  v.  Haynes,  124  Cal.  561,  71 
Am.  St.  Rep.  99;  Matter  of  Donnelly,  125  Cal. 
417,  73  Am.  St.  Rep.  62;  Dade  Coal  Co.  v. 
Haslett  83  Ga.  549;  Thompson  v.  Kiles,  (Iowa 
1901)  87  N.  W.  Rep.  732;  Sample  v.  Horner, 
6r  Kan.  858,  59  Pac.  Rep.  335;  Greenough  v. 
Welles,  10  Ciish.  (Mass.)  571;  Beck  v.  Beck, 
36  Miss.  72;  Phelps  v.  Phelps,  7  Paige  (N.  Y.) 


150;  Freeman  v.  Frank,  (Supm.  Ct.  Spec.  T.) 
10  Abb.  Pr.  (N.  Y.)  370;  Werckman  v.  Werck- 
man,  (Supm.  Ct.  Spec.  T.)  4  Civ.  Pro.  (N.  Y.) 
146;  Matter  of  Stephani.  75  Hun  (N.  Y.) 
188;  Stephani  v.  Lent,  (Supm.  Ct.  Tr.  T.) 
30  Misc.  (N.  Y.)  346;  Guarantee  Co.  of  North 
America  v.  Lynchburg  First  Nat.  Bank,  95 
Va.  480. 

4.  Prosecution  for  Other  Crime.  —  See  Con- 
victs, vol.  7,  p.  497.  See  also  the  following 
cases:  Williams  v.  State,  (Ala.  1901)  30  So. 
Rep.  336;  People  v.  Majors,  65  Cal.  13S,  52 
Am.  Rep.  295;  State  v.  Morris,  2  Harr.  (Dei.) 
534;  Kennedy  v.  Howard,  74  Ind.  87;  People, 
v.  Huntley,  112  Mich.  569,  distinguishing  Peo- 
ple v.  Hamaker,  92  Mich.  11;  State  v.  Jolly, 
96  Mo.  435;  Slate  v.  Brown,  119  Mo.  527,  criti- 
cising State  v.  Johnson,  93  Mo.  73;  Exp.  Ryan_ 
10  Nev.  261;  Gaines  v.  Slate,  (Tex.  Crim.  1899 
53  S.  W.  Rep.  623;  RufBn  v.  Com..  21  Gratt.) 
(Va  )  790. 
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PRIVACY,  RIGHT  OF. 


The  Phrase  "Right  of  Privacy"  seems  to  have  come  into  use  in  1890/  to 
express  the  conception  that  every  person  has  an  absolute  "right  not  to  be 
interfered  with  to  his  damage  or  danger  or  discomfort,"  2  as  well  where  the 
act  on  account  of  which  he  claims  protection  or  reparation  merely  affects  his 
feelings  or  sensibilities  by  exposing  him  to  a  painful  and  humiliating  pub- 
licity 3  as  where  it  affects  his  right  of  property,  or  of  personal  liberty  or 
security,  or  his  right  to  his  reputation.  This  right  has  been  declared  to  be  a 
logical  deduction  from  a  number  of  English  cases,  usually  considered  as  rest- 
ing on  other  well-established  rights.4    It  has  been  invoked  to  restrain  by 


1.  The  Introduction  of  This  Phrase  into  the  Dis- 
cussion of  Legal  Rights  is  said  to  be  traceable  to 
an  article  in  the  Harvard  Law  Review,  vol.  4, 
p.  193  ( December.  1890),  entitled  "  The  Right  to 
Privacy,"  the  authors  of  which  were  Samuel 
D.  Warren  and  Louis  D.  Brandeis. 

2.  Right  of  Privacy  Stated.  —  Per  Rumsey,  J., 
in  Roberson  v.  Rochester  Folding  Box  Co.,  64 
N.  Y.  App.  Div.  33,  wherein  the  learned  judge 
further  said:  "  It  is  an  established  principle 
of  the  common  law  that  the  person  and  prop- 
erty of  every  man  is  inviolate;  that  neither 
should  be  interfered  with  in  any  way,  or  to 
any,  even  the  slightest,  extent,  without  his 
consent.  *  *  *  The  theory  evidently  is 
that  the  right  of  protection  to  the  person 
should  be  complete  and  perfect,  and  that  no 
one  should  be  allowed  to  do  any  act  which 
interferes  or  threatens  to  interfere  with  the 
physical  comfort  or  safety,  or  which  attacks 
the  reputation  or  character,  of  any  person,  and 
thereby  affects  injuriously  his  feelings  or  sub- 
jects him  to  humiliation  or  disgrace." 

In  Corliss  v.  E.  W.  Walker  Cc,  64  Fed.  Rep. 
280,  Colt,  J.,  made  the  following  partial  state- 
ment of  this  right:  "  Independently  of  the 
question  of  contract,  I  believe  the  law  to  be 
that  a  private  individual  has  a  right  to  be  pro- 
tected in  the  representation  of  his  portrait  in 
any  form;  that  this  is  a  property  as  well  as  a 
persona!  right;  and  that  it  belongs  to  the  same 
class  of  rights  which  forbids  the  reproduction 
of  a  private  manuscript  or  painting,  or  the 
publication  of  private  letters,  or  of  oral  lectures 
delivered  by  a  teacher  to  his  class,  or  the 
revelation  of  the  contents  of  a  merchant's 
books  by  a  clerk." 

3.  Sentimental  Injuries  as  Ground  for  Damages. 
—  The  principle  of  the  law  that  injuries  to 
one's  feelings  or  sentiments  do  not  constitute 
a  ground  for  the  recovery  of  damages  is  well 
settled  in  a  number  of  jurisdictions.  Chap- 
man v.  Western  Union  Tel.  Co  ,  88  Ga.  763,  30 
Am.  St.  Rep.  183;  Murray  v.  Gast  Lilh.,  etc., 
Co.,  (C.  PI.  Spec.  T.)  31  Abb.  N.  Cas.  (N.  Y.) 
266;  Roberson  z\  Rochester  Folding  Box  Co., 
171  N.  Y.  538,  reversing  64  N.  Y.  App.  Div.  30, 
32  Misc  (N.  Y.)  344.  See  also  the  title  Dam- 
num Absque  Injuria,  vol.  8,  p.  694. 

But  in  So  Relle  v.  Western  Union  Tel  Co., 
55  Tex.  308,  40  Am.  Rep.  805,  a  case  holding 
that  the  addressee  of  a  telegram  has  a  right  of 


action  for  its  nondelivery,  sentimental  injury 
alone  was  recognized  as  a  sufficient  ground  for 
recovery;  and  this  case  has  since  been  fol- 
lowed in  several  jurisdictions  in  adjudications 
on  the  same  subject.  See  the  title  Tele- 
graphs and  Telephones. 

Injury  to  feelings  is  universally  recognized 
as  an  element  of  damage  where  actual  legal 
damage  is  shown.  See  the  titles  Breach  ok 
Promise  of  Marriage,  vol.  4,  p.  897;  Dam- 
ages, vol.8,  p  658;  Exemplary  Damages,  vol. 
12,  p.  29;  Seduction 

4.  The  English  Cases  Most  Relied  upon  as  Sup- 
porting the  Right  of  Privacy  consist  of  a  group 
of  decisions  wherein  injunctions  have  been 
granted  against  the  publication  of  pictures, 
letters,  or  other  writings.  These  cases,  how- 
ever, appear  to  have  been  based  upon  an  in- 
fringement of  a  right  of  property  or  contract, 
or  on  breach  of  a  trust  relation.  Among  them 
are  Prince  Albert  v.  Strange,  1  Macn.  &  G.  '25; 
Pollard  v.  Photographic  Co.,  40  Ch.  D.  345; 
Pope  v.  Curl,  2  Atk.  342.  In  the  last  of  these 
cases  the  injunction  rested  on  the  well-known 
ground  of  the  writer's  properly  in  a  letter 
written  by  him.  See  the  title  Letters,  vol. 
18,  p.  830.  In  Pollard  v.  Photographic  Co., 
40  Ch.  D.  345,  a  photographer's  publication  of 
a  photograph  taken  by  him  was  restrained 
upon  the  ground  that  the  publication  would 
have  been  a  breach  of  an  implied  contract. 
See  the  title  Photographs,  ante.  In  Prince 
Albert  v.  Strange,  1  Macn.  &  G.  25,  certain 
etchings  made  by  the  plaintiff  for  his  own 
amusement  and  kept  private  by  him  were 
printed  for  distribution  among  his  friends. 
The  printer  made  some  copies  for  his  own  use, 
and  it  was  proposed  to  exhibit  them  publicly 
with  a  descriptive  catalogue.  An  injunction 
was  granted  as  to  both  the  exhibition  and  the 
catalogue,  on  the  ground  that  the  property 
rights  of  Prince  Albert  had  been  infringed  and 
that  the  printer  had  been  guilty  of  a  breach 
of  trust  in  retaining  copies.  These  and  other 
similar  cases  are  discussed  in  Atkinson  v. 
Doherty,  121  Mich.  372,  80  Am.  St.  Rep.  507; 
Roberson  v.  Rochester  Folding  Box  Co.,  171 
N.  Y.  530,  reversing  64  N.  Y.  App.  Div.  30. 

Lectures.  — The  author  of  an  original  lecture 
does  not  lose  his  common-law  right  of  prop- 
erty therein  by  delivering  it  to  a  select  body, 
such  as  a  class  in  a  school  or  college;  his 
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Right  Not  Established.  PRIVACY,  RIGHT  OF— PRIVATE. 


Definition. 


injunction  the  publication  of  biographies1  and  portraits*  and  the  erection  of 
statues  3  against  the  will  of  the  persons  portrayed  or  of  their  living  repre- 
sentatives. While  it  has  received  a  limited  recognition  in  some  of  the  lower 
courts  of  New  York  and  in  the  federal  Circuit  Court,4  it  has  been  repudiated 
wherever  it  has  come  in  question  before  a  court  of  last  resort.5  It  has  been 
observed  that  the  very  real  evils  which  the  doctrine  is  designed  to  meet  can  be 
adequately  dealt  with  only  by  legislative  enactment.6 


PRIVATE.  (See  also  Public.)  —  The  word  "  private 
the  word  "  public."  7 


is  the  antithesis  of 


hearers  are  under  an  implied  contract  not 
to  publish  it,  and  a  third  parly  who  has  ob- 
tained a  copy  may  be  restrained  from  publish- 
ing. Abernethy  v.  Hutchinson,  i  Hall  &  T. 
28;  Caird  v.  Sime,  12  App.  Cas.  326.  See  also 
the  title  Copyright,  vol.  7,  p.  525. 

Publication  of  Letters  or  Name  in  Advertise- 
ments. —  In  Mackenzie  v.  Soden  Mineral 
Springs  Co.,  (Supm.  Ct.  Spec.  T.)  27  Abb.  N. 
Cas.  (N.  Y.)  402,  the  publication  of  the  letter 
of  a  physician  recommending  a  certain  pro- 
prietary medicine  was  enjoined. 

In  Dockrell  v.  Dougall,  80  L.  T.  N.  S.  556, 
affirming  78  L.  T.  N.  S.  840,  an  injunction 
against  the  use  of  a  physician's  name  with 
what  purported  to  be  a  quotation  from  him  in 
advertising  a  proprietary  medicine  was  refused 
in  the  absence  of  elements  of  defamation  or 
injury  to  his  property,  business,  or  reputation. 

1.  Publication  of  Biography  with  Portrait.  — 
Corliss  v.  E.  W.  Walker  Co.,  57  Fed.  Rep.  434, 
30  Abb.  N.  Cas.  (N.  Y.)  372,  48  Alb.  L.  J.  43r. 
In  this  case  the  widow  and  children  of  Mr. 
Corliss,  the  celebrated  inventor,  sought  to  en- 
join the  publication  of  his  biography,  contain- 
ing his  portrait.  The  injunction  was  refused 
as  to  the  biography,  but  was  granted  as  to  the 
portrait,  upon  the  ground  that  it  had  been  ob- 
tained under  conditions  which  made  its  publi- 
cation a  breach  of  confidence.  See  Biography, 
vol.  4,  p.  574,  where  the  case  is  fully  discussed, 
and  infra,  the  following  note. 

2.  Publication  of  Portraits. — In  Manola  v. 
Stevens,  (June,  igoo)  an  unreported  nisi  prius 
case  stated  in  Schuyler  v.  Curtis,  (Supm. 
Ct.  Spec.  T.)  27  Abb.  N.  Cas.  (N.  Y  )  401,  a 
preliminary  injunction  was  granted  upon  the 
complaint  of  an  actress,  there  being  no  oppo- 
sition, to  restrain  the  publication  of  a  sur- 
reptitiously taken  photograph  of  her  in  tights. 
See  New  York  Times,  June  15,  iS,  21,  1890. 

An  injunction  to  restrain  publication  of  an 
actor's  likeness  in  a  newspaper  was  granted 
in  Marks  v.  Jaffa,  (N.  Y.  Super.  Ct.  Spec.  T.) 
6  Misc.  (N.  Y.)  290.  This  decision  was  founded 
on  the  action  of  the  lower  courts  in  the 
Schuyler  case,  discussed  in  the  next  nots  infra. 

An  injunction  to  prevent  the  publication  of 
a  portrait  of  the  plaintiff's  infant  daughter  was 
refused  in  Murray  v.  Gast  Lith.,  etc.,  Co.,  (C. 
PI.  Spec.  T.)  31  Abb.  N.  Cas.  (N.  Y.)  266. 

In  Roberson  v.  Rochester  Folding  Box  Co., 
171  N.  Y.  538,  reversing  64  N.  Y.  App.  Div.  30. 
32  Misc.  (N.  Y.)  344,  the  Court  of  Appeals,  by 
a  vote  of  four  to  three,  decided  that  no  such 
right  exists  and  that  a  young  woman  whose 
portrait  was  used  in  advertising  a  brand  of 
flour  called  "  Flour  of  the  Family  "  could  not 
enjoin  the  publication  or  recover  damages 
therefor. 


In  Atkinson  v.  Doherty,  121  Mich.  372.  80 
Am.  St.  Rep.  507,  the  court  refused  in  a  similar 
case  to  grant  an  injunction  at  the  suit  of  the 
widow  of  a  well-known  lawyer  whose  likeness 
and  portrait  were  used  to  advertise  a  brand  cf 
cigars. 

3.  Erection   of  Statue  —  No   Survivorship  in 

Right.  —  The  relatives  (nephew  and  stepson) of 
M  rs.  Schuyler  sought,  after  her  death,  to  enjoin 
the  erection  of  a  statue  to  her  at  the  Chicago 
World's  Fair  under  circumstances  averred  to 
be  peculiarly  objectionable  to  a  person  of  her 
modest  character.  A  preliminary  injunction 
was  granted  by  the  lower  courts  (Schuyler  v. 
Curtis,  (Supm.  Ct.  Spec.  T.)  27  Abb.  N.  Cas. 
(N.  Y.)  387  [extensively  quoted  under  Biog- 
raphy, vol.  4,  p.  575.  note],  affirmed  64  Hun 
(N.  Y  )  594).  vvhich  was  in  due  course  made 
permanent.  30  Abb.  N.  Cas.  (N.  Y.)  376, 
affirmed  70  Hun  (N.  Y.)  598  But  in  the  Court 
o(  Appeals  (Schuyler  v.  Curtis,  147  N.  Y.  434, 
4''  Am.  St.  Rep.  671)  the  decision  was  reversed, 
upon  the  ground  that  such  a  right,  if  it  existed 
(which  it  was  not  necessary  to  decide),  did  not 
survive. 

4.  See  the  two  last  notes  above. 

Public  and  Private  Character. —  In  all  the 
cas'-s  which  have  recognized  the  light,  a  dis- 
tinction has  been  taken  between  "  public  and 
private  characters,"  and  it  has  been  declared 
that  a  member  of  the  former  class  cannot  ob- 
ject to  the  publication  of  his  biography  or 
portrait  See  Biography,  vol.  4,  p.  574  and 
notes.  In  the  Corliss  case  (see  note  I,  above), 
a  motion  was  made  to  dissolve  the  injunction 
on  the  ground  that  Mr.  Corliss  was,  as  a 
famous  inventor,  a  public  character.  Corliss 
v.  E.  W.  Walker  Co.,  64  Fed.  Rep.  280.  The 
court  held  that  he  was  a  public  character,  and 
dissolved  the  injunction  on  the  ground  that 
the  publishers  secured  the  photograph  from 
which  the  portrait  in  the  biography  was  made 
from  a  shop  and  that  they  were  therefore  not 
parties  to  any  contract  or  trust  relation  exist- 
ing between  Mr.  Corliss  and  the  photographer. 
The  distinction  between  public  and  private 
characters  recognized  in  this  opinion  was  re- 
pudiated in  Atkinson  v.  Doherty,  121  Mich. 
372,  80  Am.  St.  Rep.  507,  and  Roberson  v. 
Rochester  Folding  Box  Co.,  171  N.  Y.  538. 
But  compare  the  rules  as  to  slander  or  libel  of 
public  officers  and  candidates  for  public  office. 
See  the  title  Libel  and  Slander,  vol.  18,  pp. 
1022,  1041  et  seq. 

5.  See  notes  st/pra. 

6.  Roberson  v.  Rochester  Folding  Box  Co., 
171  N.  Y.  555,  per  Parker,  C.  J. 

7.  Private.  —  Cayuga  County  v.  State,  153 
N  Y.  289;  Mundy  v.  Van  Hoose,  104  Ga.  299. 

"A  Private  Action  may  be  maintained  for 
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Definitions.       PRIVATE  ACTS  —  PRIVATE  EXAMINATION.  Definitions. 


PRIVATE  ACTS.  —  Sec  the  title  Statutes. 

PRIVATE  ASYLUM.  —  See  the  title  HOSPITALS  AND  ASYLUMS,  vol.  15, 
P-  757- 

PRIVATE  CARRIERS.  —  See  the  title  Common  Carriers,  vol.  6,  p.  242. 
PRIVATE  CORPORATIONS.  —  See  the  title  Corporations  (Private), 
vol.  7,  p.  620. 

PRIVATE  EXAMINATION.  —  See  the  title  ACKNOWLEDGMENTS,  vol.  1, 
p.  483. 


the  enforcement  or  protection  of  a  private  or 
individual  right  or  the  redress  or  the  pre- 
veniion  of  a  wrong  done  or  threatened  to  a 
person  in  his  individual  character."  Ketchum 
v.  Buffalo,  14  N.  Y.  370. 

Private  Bankers  are  persons  or  firms  engaged 
in  banking  without  having  any  special  privi- 
leges or  authority  from  the  state.  People  v. 
Doty,  80  N.  Y.  233;  Perkins  v.  Smith,  116  N. 
Y.  441.  See  also  the  title  Banks  and  Bank- 
ing, vol.  3,  pp.  790-793- 

Private  Drains.  —  See  the  title  Drains  and 
Sewers,  vol.  10,  p.  220,  and  see  Self  v.  Hove 
Com'rs,  (1895)  1  Q.  B.  685;  Hill  v.  Hair,  (1895) 

1  Q.  B.  911. 

Private  Dwelling  House.  —  See  Dwelling, 
Dwelling  House,  Etc.,  vol.  10,  p.  353.  And 
see  the  title  Building  Restrictions  and  Re- 
strictive Agreements,  vol.  5,  p.  8. 

Private  or  Public  House,  Dwelling,  or  Residence. 
—  See,  Board  vol.  4,  pp.  5qo,  591;  Building 
Restrictions,  etc.,  vol.  5,  p.  8;  Dwelling, 
Dwelling  House,  Etc.,  vol.  10,  p.  357;  Gam- 
ING,  vol.  14,  p.  672.  See  also  late  cases  con- 
struing resirictive  covenants:  Hobson  v.  Tul- 
loch,  (1898)  1  Ch.  424  (boarding  house  not  a 
private  residence);  Rogers  v.  Hosegood,  (1900) 

2  Ch.  388  (residential  flat  not  private  residence). 
Private  Injury.  —  "  Private  injuries  are  de- 
fined to  be  infringements  of  the  private  or  civil 
rights  belonging  to  individuals,  considered  as 
individuals."  Bouv.  L.  Diet.  See  to  the 
same  effect  Tomlin  v.  Hildreth,  65  N.  J.  L. 
433- 

"  Private  Institutions  are  those  which  are 
created  or  established  by  private  individuals 
for  their  own  private  purposes."  Toledo 
Bank  v.  Toledo,  1  Ohio  St.  643. 

"Private  Person,"  as  used  in  2  Rev.  Stat.  N. 
Y.  678,  §  59,  relative  to  embezzlement,  does 
not  include  a  person  holding  moneys  in  an 
official  capacity,  e.  g.,  a  county  superintendent 
of  poor.    Coats  v.  People,  22  N.  Y.  245. 

Private  Preserve.  —  Pi.  private  preserve  is  de- 


fined by  statute  in  Vermont  as  "  a  natural  pond 
of  not  more  than  twenty  acres,  belonging  to  a 
common  owner,  or  any  artificial  pond  made 
solely  for  the  purpose  of  fish  culture."  Stat. 
Vt.  (1894),  §  4562,  quoted  in  State  v.  Theriault, 
70  Vt.  619. 

Private  River.  —  See  Chenango  Bridge  Co. 
v.  Binghamton  Bridge  Co.,  (Ct.  App.)  26  How. 
Pr.  (N.  Y.)  124,  83  N.  Y.  185. 

Private  Room  —  Statutes  Against  Gaming.  — 
See  the  title  Gaming,  vol.  14,  pp.  672,  673. 

Private  Purpose  as  Evidence  of  Malice  in  Ma- 
licious Prosecution.  —  See  the  title  Malicious 
Prosecution,  vol.  19,  p.  676. 

In  Spain  v.  Howe,  25  Wis.  630,  the  court 
said:  "  It  is  very  evident  that  the  word 
private,  as  used  in  this  instruction,  did  not 
refer  to  individual  interests  or  purposes  as 
distinguished  from  public,  but  that  it  meant 
'  concealed,'  and  referred  to  secret  purposes 
which  the  suit  itself  had  no  tendency  to 
disclose." 

Private  Stealing. —  In  Johnson  v.  Com.,  24 
Gratt.  (Va.)  557,  it  was  said:  "  The  law  makes 
no  distinction  between  private  and  public 
stealing,  except  thai  robbery  must,  of  neces- 
sity, be  committed  publicly." 

As  to  stealing  from  one's  person  "  privily 
without  his  knowledge  "  (sometimes  called 
"privately  stealing,"  Brown's  Case,  2  East 
P.  C.  702),  see  the  title  Larceny,  vol.  18,  p.  460. 

Private  Wrong  ■ —  Private  Right.  —  A  private 
wrong  as  distinguished  from  a  public  wrong 
is  an  infringement  or  deprivation  of  a  private 
or  civil  right  belonging  to  an  individual  con- 
sidered as  an  individual.  3  Black.  Com.  2; 
Rhobidas  v.  Concord,  70  N.  H.  90  ("  the  terms 
'private  wrong'  and  'private  right'  cannot 
be  denned,  further  than  to  say  that  they  in- 
clude all  those  duties  due  from  one  person  to 
another  for  the  breach  of  which  the  law  gives 
an  action  ");  Tomlin  v.  Hildreth,  65  N.  J.  L. 
438.  See  also  Ladd  v.  Granite  State  Brick 
Co..  68  N.  H.  185. 
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(5)  Assignment  of  Choses  in  Action,  1343. 

(6)  Assignment  for  Benefit  of  Creditors,  1344. 

(7)  Donatio  Causa  Mortis,  1344. 

c.  Bills  and  Notes,  1344. 

(1)  Place  of  Making  Contract,  1344. 

(2)  Validity,  1345. 

(a)  In  General,  1345. 

(b~)  Validity  of  Transfer,  1345. 

(3)  Negotiability,  1345. 

(4)  Liability  of  Parties,  1346. 
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(£)  Maker,  1346. 
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(</)  Indorser,  1347. 
(V)  Guarantor,  1347. 
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(7)  i'VtfV  Purchase  for  Value,  1349. 

(8)  Letters  of  Credit  or  Promises  to  Accept,  1349. 
</.  Insurance  Contracts,  1 349. 
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<».  Contracts  of  Carriers,  1351. 
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g.  Power  of  Agent  to  Contract,  1352. 

(1)  Extent  of  Authority,  1352. 

(2)  Pormal  Validity  of  Power  of  Attorney,  1353. 
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i.  Arbitration  and  Award,  1353. 
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VIII.  Marriage  and  Divorce,  1354. 

1.  Marriage,  1354. 

a.  Validity,  1354. 

b.  Effect  on  Property  Rights,  1354. 

(1)  Personalty,  1354. 

(2)  Realty,  1354. 

(3)  Under  Marriage  Settlements,  1355. 

(4)  Community  Property,  1355. 

2.  Divorce,  1355. 
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Effect  upon  Rights  to  Realty,  1355. 

IX.  Bankruptcy  and  Insolvency,  1355. 

X.  Wills,  Succession,  and  Administration,  1355. 
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(1)  General  Rule,  1355. 
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(V)  Damages  for  Death  by  Wrongful  Act,  1356. 
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(3)  Rights  of  Widow,  1357. 

(a)  7k  Share  of  Deceased  Husband's  Personalty,  1357. 
(^)  To  Allowance  for  Year  s  Support,  1357. 

(4)  Rights  of  Surviving  Husband,  1357. 

(5)  Rights  of  Posthumous  Child,  1357. 

(6)  Change  in  Law  of  Domicil  After  Decedent's  Death,  1358. 

(7)  Law  of  Domicil  Repugnant  to  Law  of  Forum,  1358. 

(8)  Action  by  Distributee,  1358. 

(9)  Lack  of  Persons  Entitled  to  Estate,  1358. 
(10)  Statutory  Provisions,  1358. 
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(2)  Rights  of  Widow,  1359. 
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(<£)  To  Lien  for  Year  s  Support,  1359. 
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Succession  Taxes,  1360. 
<?.  Capacity  to  Inherit  as  Affected  by  Status,  1360. 

(1)  Legitimacy,  1360. 

(a)  y^j-  to  Personalty,  1360. 
(£)        to  Realty,  1361. 

(V)  Local  Statutes  Permitting  Legitimation,  1361. 

(2)  Adoption,  1362. 

2.  1362. 

0.  Testamentary  Capacity  and  Power  af  Disposition,  1362. 
(1)  Will  of  Personal  or  Movable  Property,  1362. 
(<z)  Ln  General,  1362. 

Mental  Capacity,  1362. 
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Power  io  Make  Disposition  in  Restraint  of  Mar- 
riage, 1363. 

(1?)  Power  to  Bequeath  Property  to  Illegitimate  Child, 
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(_/")  Power  to  Bequeath  Property  to  Charity,  1363. 
(g)  Capacity  of  Infant,  1363. 

(h)  Law  of  Doinicil  Repugnant  to  Law  of  Forum,  1363. 
(2)  Will  of  Real  or  Immovable  Property,  1364. 
(«)  General  Rule,  1364. 
(b)  Power  to  Devise  La?id  i?i  Trust,  1364. 
(V)  Power  to  Devise  After-acquired  Property,  1364. 
(d)  Power  of  Disposition  over  Community  Property,  1364. 
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(_/)  Capacity  of  Married  Woman,  1364. 
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(1)  Will  of  Personal  or  Movable  Property,  1364. 

(a)  In  General,  1364. 

{b)  Effect   of  Change    of    Domicil   After  Execution, 
1365- 

(2)  Will  of  Real  or  Immovable  Properly,  1365. 

c.  Probate,  1366. 

d.  Construction  and  Interpretation,  1366. 

(1)  Will  of  Personal  or  Movable  Property,  1366. 

(«)  1 71  General,  1366. 

(b)  Will  Written  with  Reference  to  Foreign  Law,  1366. 
(/)  Remitting  Controversy  to  Domiciliary  Court,  1366. 

(2)  Will  of  Real  or  Immovable  Property,  1367. 

(a)  General  Rule,  1367. 

(p)  Rule  for  Ascertaining  Testator 's  Intention,  1367. 
(*r)  Will   Written  in    Technical  Language  of  Foreign 
Law,  1367. 

(d)  Interpretation  of  Gifts  to  Particular  Classes,  1368. 
aa.  Ln  General,  1368. 

bb.  Incorporation  of  Foreign  Laws  in  Will,  1368. 
cc.   Where  Status  Is  Involved,  1368. 

(3)  Will  of  Both  Realty  and  Personalty,  1369. 

e.  Particular  Testamentary  Dispositions,  1369. 

(1)  Trusts,  1369. 

(#)  Of  Personalty,  1369. 

(b)  Of  Realty,  I369. 

(f)  Of  Both  Realty  and  Personalty —  When  Severable, 
1370. 

(</)  Equitable  Conversion,  1370. 

aa.  Of  Personalty  into  Realty,  1370. 
bb.  Of  Realty  into  Personalty,  1370. 

(2)  Gifts  to  Charities,  1370. 

(a)  Of  Personalty,  1370. 

(b)  Of  Really,  ,371. 

(3)  Gifts  to  Foreign  Corporations,  137 1. 

(4)  Perpetuities  and  Trusts  for  Accumulation,  1372. 

(5)  Powers  of  Appointment,  1372. 

{a)  Over  Personalty,  1372. 

Donee's  Power  of  Disposition  over  Property, 
J372- 

bb.  Formal  Requisites  Attending  Execution  of  JJ  ill 

Exercising  Poiver,  1372. 
cc.  Construction  of  Will  Exercising  Power,  1372, 
Over  Realty,  1373. 
(r)  Statutes,  1373. 
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f.  Distribution  under  Will,  1373. 

(1)  General  Rule,  1373. 

(2)  Interest  on  Legacy,  1373. 

(3)  Currency  in  Which  Legacies  Are  Payable,  1373. 

(4)  Action  by  Legatee,  1374. 

(5)  Lapse  of  Legacy,  1374. 

(6)  Subsequent  Change  in  Law  of  Domicil,  1374. 

(7)  Taxes  on  Legacies,  1374. 

g.  Revocation  of  Will,  1374. 

(1)  By  Change  of  Domicil  Subsequent  to  Execution,  1374. 

(2)  By  Statute  Subsequent  to  Execution,  1374. 

(3)  By  Marriage,  1374. 

(4)  By  Birth  of  Issue,  1374. 

(5)  By  Contract  to  Convey  Land  Devised,  1375. 

(6)  Partial  Revocation,  1375. 

h.  Statutory  Provisions,  1375. 

3.  Marshaling,  1376. 

a.  Liability  of  Assets,  1376. 

b.  Marshaling  by  Legatee,  1376. 

c.  Exoneration  of  Encumbered  Lands,  1377. 

4.  Foreign  Judgments  and  Decrees  as  to  Latid,  1377. 

a.  In  General,  1377. 

b.  As  to  Construction  and  Interpretation  of  Will,  1377. 

(1)  In  General,  1377. 

(2)  Rule  for  Ascertaining  Testator's  Intention,  1378. 

XI.  Toms,  1378. 

1.  Injuries  to  Person  or  Personalty,  1378. 

a.  In  General,  1378. 

b.  Act  Must  Be  Unlawful  According  to  Lex  Loci  Delicti,  1378- 

c.  Whether  Lex  Fori  Must  Agree  with  Lex  Loci,  1379. 

(1)  Com?non-law  Torts,  1379. 

(2)  Statutory  Torts,  1379. 

d.  Defenses,  1380. 

e.  Torts  Committed  on  High  Seas,  1381. 

/.   Where  Statute  Giving  Right  of  Action  Prescribes  Specific  Remedy, 
1381. 

2.  Injuries  to  Realty,  1 38 1. 

XII.  Crimes  and  Penalties,  1383. 
XIII.  Remedies,  1383. 

1.  In  General,  1383. 

2.  Evidence,  1385. 

3.  Set-offs,  1385. 

4.  Statute  of  Limitations,  1385. 

5.  Statutes  Creating  Special  Remedy,  1387. 

CROSS-  REFERENCES. 

For  matters  relating  to  Territorial  Jurisdiction,  see  the  title  JURISDICTION,  12 
Encyc.  of  Pl.  and  Pr.  134  et  seq. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject, 
see  the  follo7ving  titles  in  this  work:  ALIENS,  vol.  2,  p.  64;  CLOUD  OX 
TLTLE,  vol.  6,  p.  166;  COMMON  LAW,  vol.  6,  p.  268;  DOMICIL,  vol. 
10,  p.  6;  FORELGN  CORPORATIONS,  vol.  13,  p.  834;  FOREIGN 
EXECUTORS  AND  ADMINISTRATORS,  vol.  13,  p.  915;  FOREIGN 
GUARDIANS,  vol.  13,  p.  965;  FOREIGN  JUDGMENTS,  vol.  13,  p. 
974;  FOREIGN  LAWS,  vol.  13,  p.  1050;  PROBATE. 

I.  Definition  and  General  Considerations.  —  International  law,  in  its 
widest  and  most  comprehensive  sense,  includes  not  only  questions  of  right 
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between  nations  governed  by  what  has  been  appropriately  called  the  law  of 
nations,1  but  also  questions  arising  under  what  is  usually  called  conflict  of  laws 
or  private  international  law.*  The  phrase  "  private  international  law  "  is  a  con- 
venient expression  for  such  rules  as  in  the  jurisprudence  of  most  civilized 
nations  are  applied,  ex  comitate,  to  the  solution  of  questions  involving  personal 
rights  dependent  upon  foreign  laws,  by  reason  of  foreign  status  or  acts  private 
or  public  done  within  the  dominion  of  a  foreign  nation.3  Private  interna- 
tional law  is  a  part  of  the  law  of  England  and  of  the  United  States,  and  must 
be  ascertained  by  the  courts  of  justice  as  often  as  such  questions  are  presented 
in  litigation  between  man  and  man,  duly  submitted  to  their  determination.4 
But  no  law  is  binding,  ex  proprio  vigore,  beyond  the  limits  of  the  sovereignty 
from  which  it  is  derived.5  The  extent  to  which  the  law  of  one  nation  as  put 
in  force  within  its  territory,  whether  by  executive  order,  by  legislative  act,  or 
by  judicial  decision,  shall  be  allowed  to  operate  within  the  dominion  of 
another  nation  depends  upon  what  has  been  called  "  the  comity  of  nations." 
Though  the  phrase  has  been  often  criticised,  no  satisfactory  substitute  has 
been  suggested.  "  Comity,"  as  used  in  this  connection,  is  neither  a  matter  of 
absolute  obligation,  on  the  one  hand,  nor  one  of  mere  courtesy  and  good  will, 
upon  the  other,  but  it  is  the  recognition  which  one  nation  allows  within  its 
territory  to  the  legislative,  executive,  or  judicial  acts  of  another  nation,  hav- 
ing due  regard  both  to  international  duty  and  convenience  and  to  the  rights 
of  its  own  citizens  or  of  other  persons  who  are  under  the  protection  of  its  laws.6 
Laws  Opposed  to  Policy  of  Forum.  —  In  accordance  with  these  principles,  the  rule 
is  well  settled  that  the  laws  of  a  foreign  country  will  not  be  enforced  if  such 
enforcement  would  contravene  the  settled  policy  of  the  forum  or  be  prejudicial 
to  the  interests  of  its  citizens.7 


1.  See  the  title  International  Law,  vol.  16, 
p.  1124. 

2.  Conflict  of  Laws  a  Branch  of  International 
Law. —  Hilton  v.  .Guyot,  159  U.  S.  113.  See 
also  Conflict  of  Laws,  vol.  6,  p.  589,  where  a 
discussion  of  the  appropriateness  of  the 
phrases  "  conflict  of  laws  "  and  "  private  in- 
ternational law  "  is  given. 

8.  Private  International  Law  Defined.  —  See 
Ewing  v.  Ewing,  10  App.  Cas.  513;  Hilton  v. 
Guyot,  159  U.  S.  113. 

4.  Private  International  Law  Part  of  Law  of 
England  and  of  United  States. —  Hilton  v.  Guyot. 
159  U.  S.  113;  Snashall  v.  Metropolitan  R.  Co., 
19  D.  C.  399. 

5.  Foreign  Law  Not  Binding  of  Its  Own  Force. 
—  Ewing  v.  Ewing,  10  App.  Cas.  513;  Hilton 
z.  Guyot,  159  V.  S.  113;  Huntington  v .  Attrill, 
14.6  U.  S.  669;  Hanrick  v.  Andrews,  9  Port. 
(Ala.)g;  Reddy  v.  Tinkum,  60  Cal.  458;  Cox  v. 
Adams,  2  Ga.  164;  Selma,  etc.,  R.  Co.  v.  Lacy, 
43  Ga.  461;  Burlington,  etc.,  R.  Co.  v.  Thomp- 
son, 31  Kan.  180;  Land  Grant  R.,  etc.,  Co.  v. 
Coffey  County,  6  Kan.  252;  Zipcey  v.  Thomp- 
son, 1  Gray  (Mass.)  243;  Hoyt  w,  Thompson,  5 
N.  Y.  320.  Compare  Blythe  v.  Ayres,  96  Cal.  532. 
See  also  title  Foreign  Laws,  vol.  13  p.  1054. 

6.  Operation  and  Effect  of  Comity.  —  Hunting- 
ton v.  Attrill,  146  U.  S.  669;  Hilton  v.  Guyot, 
159  U.  S.  113;  Newcombe  v.  Leavitt,  22  Ala. 
631;  Van  Buskirk  v.  Hartford  F.  Ins.  Co.,  14 
Conn.  586;  In  re  Gable,  79  Iowa  178;  Phoenix 
Ins.  Co.  v.  Com.,  5  Bush  (Ky.)  77;  Means  v. 
Hapgood,  19  Pick.  (Mass.)  105. 

Comity  Extended  to  Jurisdictions  Having  No 
Judicial  Reports.  —  Evey  v.  Mexican  Cent.  R. 
Co.,  (C.  C.  A.)  81  Fed.  Rep.  294. 

Refusal  of  Comity  as  a  Retaliatory  Measure.  — 


The  courts  of  one  state  will  not  refuse  to  ex- 
tend the  principle  of  comity  to  another  merely 
because  in  a  similar  case  arising  in  the  latter 
jurisdiction  such  comity  was  not  recognized 
in  favor  of  the  former.  Means  v.  Hapgood, 
19  Pick.  (Mass.)  105. 

Express  Statutory  Recognition  of  Comity.  — 
Riley  v.  Grand  Island  Receivers,  72  Mo.  App. 
280. 

See  also  Comity,  vol.  6,  p.  216. 
7.  Laws  Opposed  to  Policy  of  Forum  Not  En- 
forceable—  United  Stales.  — Green  v.  Van  Bus- 
kirk, 5  Wall.  (U.  S.)  312;  Pennoyer  v.  Neff,  95 
U.  S.  723;  Cole  v.  Cunningham,  133  U.  S.  126; 
Barnett  v.   Kinney,  147  U.  S.  476;  Smith  v. 
Union  Bank,  5  Pet.  (U.  S.)  527;  Bowles  v. 
Field,  78  Fed  Rep.  743. 
Arkansas. — Woodward  v.  Roane,  23  Ark.  523. 
Connecticut.  —  Egbert   v.   Baker,   58  Conn. 
319;  Freeman's  Appeal,  68  Conn.  533,  57  Am. 
St  Rep.  112. 

Illinois.  —  May  v.  Attleboro  First  Nat.  Bank, 
122  111.  551;  Woodward  v.  Brooks,  128  111.  222, 
15  Am.  St.  Rep.  104. 

Indiana.  —  Buckles  v.  Ellers,  72  Ind.  220; 
Catiin  v.  Wilcox  Silver  Plate  Co.,  123  Ind.  477, 
18  Am.  St.  Rep.  338. 

Kansas.  —  Mackey  v.  Pettijohn,  6  Kan. 
App.  57. 

Kentucky.  —  Johnson  v.  Parker,  4  Bush  (Ky .) 
152;  Beard  v.  Basye,  7  B.  Mon.  (Ky.)  144; 
Collins  v.  America,  9  B.  Mon.  (Ky.)  572; 
Maria  .-.  Kirby,  12  B.  Mon.  (Ky.)  547;  Matthews 
v.  Lloyd,  89  Ky.  625. 

Maine.  —  Chafee  v.  New  York  Fourth  Nat. 
Bank,  71  Me.  514,  36  Am.  Rep.  345. 

Maryland.  —  Appeal  Tax  Ct.  v.  Patterson, 
50  Md.  354;  Jackson  v.  Jackson,  82  Md.  17. 
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Status. 


PRIVA  TE  INTERNA  TIONAL  LA  IV.  Various  Relationships. 


Lex  Fori  Preferred.  —  In  the  conflict  of  laws  it  must  often  be  a  matter  of  doubt 
which  should  prevail;  and  whenever  doubt  arises,  the  law  of  the  forum  will, 
as  a  general  principle,  be  preferred  to  the  foreign  law.1 

II.  Status  —  1.  Of  Persons  Generally.  —  The  status  of  a  person  is  the  legal 
relation  in  which  he  stands  to  the  other  members  of  the  community,2  and  is 
governed,  as  a  general  rule,  by  the  law  of  the  domicil.3 

2.  Status  Unknown  to  Law  of  Forum.  — But  the  courts  of  a  country  will  not 
recognize  a  status  unknown  to  its  domestic  law.4 

Status  of  Slave.  —  Thus,  at  a  time  when  slavery  was  a  recognized  institution 
in  some  jurisdictions,  the  courts  of  other  states  and  countries  refused  to 
recognize  the  status  of  a  slave,  as  being  in  conflict  with  fundamental  law.5 

3.  Status  of  Corporations. — A  corporation  has  no  other  individuality  than  in 
its  corporate  capacity,  and  its  local  status  is  not  dependent  upon  the  citi- 
zenship of  the  individuals  composing  the  company.6  The  discussion  as  to 
what  laws  control  in  determining  the  status  and  powers  generally  of  foreign 
corporations  will  be  found  elsewhere  in  this  work.7 

III.  Various  Relationships  Considered  —  1.  Husband  and  Wife.  —  The 
right  of  the  husband  to  exercise  authority  over  the  wife  is  governed  by  the 
law  of  the  country  in  which  they  are  at  the  time  residing.8 


Massachusetts. — Com.  v.  Lane,  113  Mass. 
458,  18  Am.  Rep.  509;  Frank  v.  Bobbitt,  155 
Mass.  112. 

Missouri.  —  Kerwin  v.  Doran,  29  Mo.  App. 
397- 

New  Hampshire.  —  True  v.  Ranney,  21  N. 
H.  52.  53  Am.  Dec.  164;  Rice  v.  Merrimack 
Hosiery  Co.,  56  N.  H.  114;  Jones  v.  Surprise, 
64  N.  H.  243;  Sturtevant  v.  Armsby  Co.,  66 
N.  H.  557,  49  Am.  St.  Rep.  627. 

New  Jersey.  — -Bentley  v.  Whittemore,  19  N. 
J.  Eq.  462,  97  Am.  Dec.  671;  Watson  v.  Mur- 
ray. 23  N.  J.  Eq.  257. 

New  York.  —  Despard  v.  Churchill,  53  N. 
Y.  192;  Edgerly  v.  Bush,  81  N.  Y.  199;  Van 
Voorhis  v.  Brintnall,  86  N.  Y.  18,  40  Am.  Rep. 
505;  Marshall  v.  Sherman,  148  N.  Y.  9,  51  Am. 
St.  Rep.  654. 

North  Carolina.  —  State  v.  Ross.  76  N.  Car. 
242.  22  Am.  Rep.  678;  Hornthal  v.  Burvvell, 
109  N.  Car.  10,  26  Am.  St.  Rep.  556;  Arm- 
strong v.  Best,  112  N.  Car.  59,  34  Am.  St.  Rep. 
473- 

Ohio.  —  Fuller  v.  Steiglitz,  27  Ohio  St.  355, 
22  Am.  Rep.  312. 

Oklahoma.  —  Williams  v.  Kemper,  etc.,  Dry 
Goods  Co.,  4  Okla.  145. 

Pennsylvania.  —  Long  v.  Girdwood,  150  Pa. 
St.  413. 

Rhode  Island.  —  Case  v.  Dodge,  18  R.  I.  661. 

South  Carolina.  —  Dial  v.  Gary,  14  S.  Car. 
573.  37  Am.  Rep.  737;  Exp.  Dickinson,  29  S. 
Car.  453.  13  Am.  St.  Rep.  749. 

Tennessee.  —  Pennegar  v.  State,  87  Tenn. 
244,  10  Am.  St.  Rep.  648;  Robinson  v.  Queen, 
87  Tenn..  445,  10  Am.  St  Rep.  690. 

Wisconsin.  —  Gilman  v.  Ketcham,  84  Wis. 
60,  36  Am.  St.  Rep.  899. 

Express  Prohibition  of  Operation  of  Comity.  — 
Especially  does  this  rule  apply  where  the  legis- 
lature of  a  state  or  country,  in  which  a  right 
or  privilege  is  claimed  on  the  ground  of  com- 
ity, has  expressly  declared  its  policy  and  de- 
nied the  operation  of  comity.  Davis  v.  Jac- 
quin.  5  Har.  &  J.  (Md.)  100,  Lemmon  v.  People, 
20  N  Y.  562. 

State  Courts  Followed  by  Federal  Courts  011 


Question  of  Policy.  —  The  United  States  courts, 
it  has  been  held,  will  follow  the  rules  laid 
down  by  the  highest  court  of  a  state  in  deter- 
mining whether  a  case  arising  within  that  state 
shall  be  governed  by  the  lex  fori  on  grounds 
of  public  policy.  Parker  v.  Moore,  (C.  C.  A.) 
115  Fed.  Rep.  799.  See  also  Shelby  v.  Guy, 
11  Wheat.  (U.  S.)  361. 

1.  Law  of  Forum  Preferred.  —  Saul  v.  His 
Creditors,  5  Mart.  N.  S.  (La.)  569,  16  Am.  Dec. 
212;  Gardner  v.  Lewis,  7  Gill  (Md.)  396;  Run- 
yon  v.  Groshon,  12  N.  J.  Eq.  86. 

2.  Status  Defined.  —  Niboyet  v.  Niboyet,  4  P. 
D.  1. 

3.  Status  of  Individuals  Governed  by  Lex  Domi- 
cilii.—  Lamar  v.  Micou,  112  U.  S.  452;  Ross 
v.  Ross,  129  Mass.  243,  37  Am.  Rep.  321;  Gray 
v.  Holmes.  57  Kan.  217;  Woodward  v.  Wood- 
ward, 87  Tenn.  644. 

Status  of  Person  Removed  into  Disputed  Terri- 
tory.—  Where  a  slave  was  taken  by  his  mas- 
ter, a  citizen  of  Virginia,  into  territory  simul- 
taneously possessed  by  officers  of  Virginia  and 
Pennsylvania  under  conflicting  claims  to  the 
sovereignty,  it  was  held  in  Kentucky  thai  the 
status  of  the  slave  must  be  determined  by  the 
law  of  Virginia.  Hazlerigs  v.  Amos,  I  Bibb 
(Ky.)  425. 

4.  Status  Unknown  to  Law  of  Forum.  —  In  re 

Selot,  (1902)  1  Ch.  488;  Worms  v.  De  Valdor, 
49  L.  J.  Ch.  261.  The  above  cases  involved 
the  status  of  what  is  known  as  a  "  prodigal  " 
under  the  French  law. 

5.  Status  of  Slave.  —  Forbes  v.  Cochrane,  2 
B.  &  C.  448,  9  E.  C.  L.  138;  Sommersetl's 
Case,  20  How.  St.  Tr.  1;  Com.  v.  Aves,  18 
Pick.  (Mass.)  193;  Parsons  v.  Trask,  7  Gray 
(Mass.)  473;  Lemmon  v.  People,  20  N.  Y.  562. 
See  also  Com.  v.  Hambright,  4  S.  &  R.  (Pa.) 
218. 

6.  Status  of  Corporations.  —  Educational  Soc. 
v.  Varney,  54  N.  H.  376. 

7.  See  the  title  Foreign  Corporations,  vol. 
13,  p.  837  et  sea. 

8.  Authority  of  Husband  over  Wife.  —  Harri- 
son v.  Harrison,  20  Ala.  629,  56  Am.  Dec.  227; 
Maguire  v.  Maguire,  7  Dana(Ky.)  181 ;  Black- 


1320 


Volume  XXII. 


Nature  of  Property.       PRIVA  TE  INTERNA  Tl  ON  A  L  LA  W. 


Immovables. 


2.  Parent  and  Child.  —  The  authority  of  a  foreign  parent  over  his  child  is 
not  that  which  is  vested  in  him  by  the  laws  of  the  place  of  his  domicil,  but 
that  which  exists  by  virtue  of  the  parental  relation  in  the  country  where  the 
enforcement  of  authority  is  sought.1 

3.  Guardian  and  Ward.  —  By  the  law  of  England  and  of  the  United  States 
the  guardian  appointed  by  the  courts  of  one  state  has  no  authority  over  the 
ward's  person  or  property  in  another  state,  except  so  far  as  allowed  by  the 
comity  of  that  state  as  expressed  through  its  legislature  or  its  courts;  but 
the  tendency  of  modern  statutes  and  decisions  is  to  defer  to  the  laws  of  the 
domicil  and  to  support  the  authority  of  the  guardian  appointed  there. * 

4.  Guardian  or  Curator  of  Insane  Person.  —  A  guardian  or  curator  of  an  insane 
person  appointed  in  a  foreign  jurisdiction  has  no  power  as  such  over  the 
person  3  or  property  4  of  the  lunatic  in  other  jurisdictions. 

5.  Persons  Acting  in  Fiduciary  Relation.  —  The  status  of  persons  acting  in  a 
fiduciary  capacity,  such  as  foreign  executors  and  administrators  5  and  foreign 
receivers,6  will  be  found  treated  elsewhere  in  this  work. 

IV.  Nature  of  Property.  — ■  Inasmuch  as  every  state,  by  virtue  of  its  own 
sovereign  powers,  has  a  right  tc  regulate  persons  and  things  within  its  own 
territory,  it  is  competent  for  a  state  or  country  arbitrarily  to  impress  upon 
property  within  its  jurisdiction  the  character  and  incidents  of  movable  or 
immovable  estate,  regardless  of  the  essential  nature  of  such  property.7 
Hence,  in  determining  the  question  whether  property  is  movable  or  immovable, 
the  law  of  the  place  where  the  property  is  situated  controls.8 

V.  Immovables.  —  The  lex  loci  rei  sites  governs  as  to  rights  in  and  title  to 
immovable  property.9 

Statute  Declaring  Slaves  Realty.  —  Ex  p, 
Rucker,  3  Deac.  &  C.  704;  Jones  v.  Marable, 
6  Humph,  (Tenn.)  116;  McCollum  v.  Smith, 
Meigs  (Tenn.)  342,  33  Am.  Dec.  147.  See  also 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  (Ky.)  460,  22 
Am.  Dec.  41. 

Effect  of  Removal  of  Property.  —  But  in  Minor 
v.  Card  well,  37  Mo.  350,  90  Am.  Dec.  390,  it 
was  held  that  slaves  that  were  invested  with 
the  character  of  real  esiate  in  one  jurisdiction 
became  personalty  when  transferred  to  another 
jurisdiction  by  the  voluntary  act  of  the  owner. 

9.  Immovables  —  Lex  Loci  Rei  Sitae  Governs  — 
England.  —  Nelson  v.  Bridport,  8  Beav.  547, 
10  Jur.  1043;  Fenton  v.  Livingstone,  5  Jur.  N. 
S.  1183.  3  Macq.  H.  L.  497,  7  W.  R.  671;  Brodie 
v.  Barry,  2  Ves.  &  B.  131;  Elliott  v.  Minto.  6 
Madd.  16;  Simpson  v.  Fogo,  1  Hem.  &  M.  195, 
1  New  Reports  422,  32  L.  J.  Ch.  249,  9  Jur.  N. 
S.  403,  8  L.  T.  N.  S.  61,  11  W  R.  418;  Harri- 
son v.  Harrison,  L.  R.  8  Ch.  342,  28  T.  L.  N. 
S.  145,  42  L.  J.  Ch.  495. 

United  States.  —  U.  S.  v.  Crosby,  7  Cranch 
(U.  S.)  115;  M'Cormick  v.  Sullivant,  10  Wheat. 
(U.  S.)  196;  Kerr  v.  Moon,  9  Wheat.  (U.  S.) 
565;  De  Vaughn  v.  Hutchinson,  165  U.  S.  566. 
Arkansas.  —  Williams  v.  Nichol,  47  Ark.  254. 
Georgia.  —  Moore  v.  Coulter,  31  Ga.  278. 
Illinois.  —  Seaman  v.  Cook,  14  111.  501. 
Iowa.  —  Acker  v.  Priest,  92  Iowa  616. 
Kentucky.  —  Sneed  v.  Ewing,  5  J.  J.  Marsh. 
(Ky.)  460,  22  Am.    Dec.  41;   Cornelison  v. 
Browning,  10  B.  Mon.  (Ky.)  428. 

Maryland.  —  Corrie's  Case,  2  Bland  (Md.) 


PP.  577. 

Ch.  788. 
578. 


inton  v.  Blackinton,  141  Mass.  432;  Prosser  v. 
Warner,  47  Vt.  667,  19  Am.  Rep.  132. 

As  to  the  conflict  of  laws  relative  to  marriage 
and  divorce,  see  infra,  this  title,  Marriage  and 
Divorce. 

1.  Parent  and  Child.  — Johnstone  v.  Beattie, 
10  CI.  &  F.  42;  Wood  worth  v.  Spring,  4  Allen 
(Mass.)  321. 

As  to  the  status  of  adoption  and  legitimacy, 
see  infra,  this  title.  Wills.  Succession,  and  Ad- 
ministration. 

2.  Guardian  and  Ward.  —  Lamar  v.  Micou, 
112  U.  S.  452.  For  a  full  discussion  of  this 
question,  see  the  title  Foreign  Guardians,  vol. 
13.  p.  965  et  seq. 

3.  See  the  title  Insanity,  vol.  16, 
578. 

4.  Grimwood  -j.  Bartels,  46  L.  J. 
See  also  the  title  Insanity,  vol.  16,  p. 

Foreign  Committee  of  Habitual  Drunkard  Recog- 
nized by  Comity.  —  Glaser  v.  Priest,  29  Mo. 
App.  1. 

5.  See  the  title  Foreign  Executors  and  Ad- 
ministrators, vol.  13,  p.  915. 

6.  See  the  title  Receivers. 

7.  Nature  of  Property.  —  Jones  z.  Marable,  6 
Humph.  (Tenn.)  116;  McCollum  v.  Smith, 
Meigs  (Tenn.)  342,  33  Am.  Dec.  147;  Kneeland 
v.  Ensley,  Meigs  (Tenn.)  628,  33  Am.  Dec. 
168. 

8.  Lex  Situs  Controlling. — Newcomers.  Orem, 
2  Md.  297:  Oberly  v.  Lerch,  18  N.  J.  Eq.  346; 
Chapman  v.  Robertson,  6  Paige  (N.  Y.)  627,  31 
Am.  Dec.  264;  Gillander  v.  Howell,  35  N.  Y. 
657;  Genet  v.  Delaware,  etc.,  Canal  Co.,  (N. 
Y.  Super.  Ct.  Eq.  T.)  13  Misc.  (N.  Y.)  409; 
Kneeland  v.  Ensley,  Meigs  (Tenn.)  620,  33 
Am.  Dec.  168.  See  also  Price  v.  Dewhurst,  4 
Myl.  &  C.  76;  Thomas  v.  Tanner,  6  T.  B. 
Mon.  (Ky.)  58. 


Minnesota.  —  Bronson  v.  St.  Croix  Lumber 
Co.,  44  Minn.  348;  Lamprey  v.  State,  52  Minn. 
181,  38  Am.  St.  Rep.  541. 

Missouri.  — Depas  v.  Mayo,  11  Mo.  314,  49 
Am.  Dec.  88. 
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Movables. 


PRIVA  TE  INTERNA  TIONAL  LA  W.  Contracts. 


VI.  Movables —  1.  In  General.  —  It  is  the  general  rule  that  personal  prop- 
erty has  no  situs  or  locality,  and  is  subject  to  the  law  that  governs  the  person 
of  the  owner,  i.  e.,  the  lex  domicilii* 

2.  Debts. —  The  situs  of  debts  for  the  purpose  of  transfer,2  attachment 
and  garnishment,3  taxation,4  and  administration,5  is  dealt  with  elsewhere. 

VII.  Contracts  —  1.  General  Rule  Stated.  —  The  general  rule  established 
ex  comitate  et  jure  gentium  is  that  the  place  where  the  contract  was  made,  or 
the  lex  loci  contractus  as  it  is  frequently  called,  and  not  that  where  the  action 
is  brought,  is  to  be  considered  in  expounding  and  enforcing  the  contract.6 


New  Hampshire.  —  Eyre  v.  Storer,  37  N.  H. 
114;  Bryant  v.  Morrison,  44  N.  H.  288. 

New  Jersey.  — Bentley  v.  Whittetnore,  18  N. 

J.  Eq.  373. 

New  York.  —  Boyce  v.  St.  Louis,  29  Barb. 
(N.  Y.)  650,  18  How.  Pr.  (N.  Y.)  125;  Hosford 
v.  Nichols,  1  Paige  (N.  Y.)  220;  Hawley  v. 
James,  7  Paige  (N.  Y.)  213,  32  Am.  Dec.  623. 

Ohio.  —  Wills  v.  Cowper,  2  Ohio  124. 

Pennsylvania.  —  Williams  v.  Maus,  6  Watts 
(Pa.)  278,  31  Am.  Dec.  465. 

Virginia.  —  Dickinson  v.  Hoomes,  8  Gratt. 
(Va.)  353. 

See  also  infra,  this  title,  Contracts  —  Particu- 
lar Contracts  —  Contracts  Relating  to  Realty; 
Wills,  Succession,  and  Administration  —  Descent 
and  Distribution. 

Acquisition  of  Title  by  Prescription  or  Adverse 
Possession.  —  Beckford  v.  Wade,  17  Ves.  Jr.  87; 
Holbrook  v.  Bowman,  62  N.  H.  313. 

1.  Law  Governing  Movables  —  Lex  Domicilii  — 
England.  —  North-Western  Bank  v.  Poynter. 
(1895)  A.  C.  56,  11  Reports  125;  Thomson  v. 
Advocate-General,  12  CI.  &  F.  1;  Sill  v.  Wors- 
wick,  1  H.  Bl.  690. 

United  States.  —  Black  v.  Zacharie,  3  How. 
(U.  S.)  483;  Sickles  v.  New  Orleans,  (C.  C.  A.) 
80  Fed.  Rep.  868. 

Connecticut.  —  Clark  v.  Connecticut  Peat  Co., 
35  Conn.  307;  Atwood  v.  Protection  Ins.  Co., 
14  Conn.  562;  Paine  v.  Lester,  44  Conn.  196, 

26  Am.  Rep.  442;  Russell  v.  Hooker,  67 
Conn.  24. 

Georgia.  —  Molyneux  v.  Seymour,  30  Ga. 
440,  76  Am.  Dec.  662. 

Indiana.  —  Ames  Iron  Works  v.  Warren,  76 
Ind.  512,  40  Am.  Rep.  258. 

Kentucky.  —  Sneed  v.  Ewing,  5  J.  J.  Marsh. 
(Ky.)  460,  22  Am.  Dec.  41. 

Louisiana.  —  Pack  wood's  Succession,  9  Rob. 
(La.)  438,  41  Am.  Dec.  341. 

Maryland.  —  Wilson  v.  Carson,  12  Md.  54; 
Hooper  v.  Baltimore,  12  Md.  464. 

Mississippi .  —  Hairston  v.  Hairston,  27  Miss. 
704,  61  Am.  Dec.  530. 

New  Hampshire.  —  Saunders  v.  Williams,  5 
N.  H.  214:  Heydock's  Appeal,  7  N.  H.  496. 

New  York,  —  Parsons  v.  Lyman,  20  N.  Y. 
112;  Cross  v.  U.  S.  Trust  Co.,  131  N.  Y.  339, 

27  Am.  St.  Rep.  597;  Graham  v.  Norfolk  First 
Nat.  Bank,  84  N.  V.  393,  38  Am.  Rep.  528; 
Guillander  v.  Howell,  35  N.  Y.  657;  Petersen 
v.  Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dec. 
298:  Ballard  v.  Webster,  (Supm.  Ct.  Spec.  T.) 
9  Abb.  Pr.  (N.  Y.)  404. 

Pennsylvania.  —  Speed  v.  May,  17  Pa.  St.  91, 
55  Am.  Dec.  540;  Milne  v.  Moreton,  6  Binn. 
(Pa.)  353,  6  Am.  Dec.  466. 

Tennessee.  —  Williams  v.  Saunders,  5  Coldw. 
(Tenn.)  60. 


See  also  infra,  this  title.  Marriage  and  Di- 
vorce; Wills,  Succession,  and  Administration  — 
Descent  and  Distribution.  And  see  the  title  In- 
solvency and  Bankruptcy,  vol.  16,  p.  737. 

For  a  discussion  of  the  law  governing  the 
voluntary  transfer  of  personalty  inter  vivos,  see 
infra,  this  title.  Contracts  —  Particular  Con- 
tracts—  Trans fer  of  Personalty. 

Liability  of  Property  to  Attachment.  —  The  lia- 
bility of  property  to  attachment  and  sale  under 
legal  process  issuing  from  the  courts  of  the 
state  in  which  the  property  is  actually  situated 
must  be  determined  bv  the  law  of  that  state 
rather  thin  by  that  of  the  jurisdiction  where 
the  owner  lives.  Green  v.  Van  Buskirk,  5 
Wall.  (U.  S.)  307;  Keller  v.  Paine,  107  N.  Y. 
83.  See  also  the  title  Attachment,  vol.  3,  p. 
186. 

2.  See  infra,  this  title,  Contracts —  Particular 
Contracts —  Transfer  of  Personalty. 

3.  See  the  titles  Exemptions  (from  Execu- 
tion), vol.  12,  p.  81;  Garnishment,  vol.  14,  p. 
800  et  seq. 

4.  See  the  title  Taxation. 

5.  See  the  tille  Foreign  Executors  and  Ad- 
ministrators, vol.  13,  pp.  924,  925. 

6.  Law  Governing  Contracts  in  General  —  Lex 
Loci  Contractus  —  England.  —  Robinson  v. 
Bland,  I  W.  Bl.  234;  Talleyrand  v.  Boulanger, 
3  Ves.  Jr.  447;  Peninsular,  etc..  Steam  Nav. 
Co.  v  Shand,  11  Jur.  N.  S.  771. 

United  States.  —  Cox  v.  U.  S.,  6  Pet.  (U.  S.) 
172;  Scudder  v.  Union  Nat.  Bank.  91  U.  S. 
406;  Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  448;  Pritchard  v.  Norton,  106 
U.  S.  124;  Brown  v.  American  Finance  Co.,  31 
Fed.  Rep.  516. 

Alabama.  —  Peake  v.  Yeldell,  17  Ala.  636; 
Thomas  v.  Degraffenreid,  17  Ala.  609;  Jones 
v.  Jones,  18  Ala.  248;  McDougald  v.  Ruiher- 
ford,  30  Ala.  253;  Walker  v  Forbes,  31  Ala.  9; 
Evans  v.  Kittrell,  33  Ala.  449:  Broughton  v. 
Bradley,  36  Ala.  689:  Peet  v.  Hatcher,  112  Ala. 
514,  57  Am.  St.  Rep.  45;  Goodman  v.  Munks, 
S  Port.  (Ala.)  84;  Hanrick  v.  Andrews,  9  Port. 
(Ala.)  9. 

Arkansas.  —  Jordan  v.  Thornton,  7  Ark.  231 ; 
Parsel  v.  Barnes,  25  Ark.  261;  Laird  v. 
Hodges,  26  Ark.  356;  Robards  v.  Brown,  40 
Ark.  423;  Howcott  v.  Kilbourn,  44  Ark.  213. 

Colorado  — Wolf  v.  Burke,  18  Colo.  264; 
Harper  v.  People,  2  Colo.  App.  177. 

Connecticut.  —  Bracken  v.  Norton,  4  Conn. 
520,  10  Am.  Dec.  179;  Philadelphia  Loan  Co. 
v.  Towner,  13  Conn.  249;  Vermont  Slate  Bank 
v.  Porter,  5  Dav  (Conn.)  320,  5  Am.  Dec.  157- 

District  of  Columbia.  —  Willard  v.  Wood,  4 
Mackey  (D.  C.)  538. 

Florida.  —  Thomson  v.  Kyle,  39  Fla.  5S2,  63 
Am.  St.  Rep.  193. 
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2.  Meaning  of  Lex  Loci  Contractus.  - 

is  employed  to  describe  the  law  of  th 
ing,  since  it  is  used  in  a  double  sense 

Georgia.  —  Walts  v.  Kilburn,  7  Ga.  360; 
Candler  v.  Hammond,  23  Ga.  493;  Champion 
v.  Wilson,  64  Ga.  184. 

Illinois.  —  Phinney  v.  Baldwin,  16  111.  108, 
61  Am.  Dec.  62',  McAllister  v.  Smith,  17  111. 
328,  65  Am.  Dec.  651;  Lewis  v.  Headley,  36  111. 
433.  87  Am.  Dec.  227;  Adams  v.  Robertson, 
37  111.  45;  Mumford  v.  Canty,  50  III.  370,  99 
Am.  Dec.  525;  Schlee  v.  Guckenheimer,  179 
111.  593- 

Indiana. — Titus  v.  Scantling,  4  Blackf. 
(Ind.)  89. 

Kentucky.  —  Cross  v.  Petree,  10  B.  Mon. 
(Ky.)4i6;  Young  v.  Harris,  14  B.  Mon.  (Ky.) 
447;  Ford  v.  Buckeye  State  Ins.  Co.,  6  Bush 
(Ky.)  140,  99  Am.  Dec.  663;  Labatl  v.  Smith, 
4  Ky.  L.  Rep.  357,  422;  Gibson  v.  Sublett,  4 
Ky.  L.  Rep.  730;  Brown  v.  Todd,  (Ky.  1895) 
29  S.  W.  Rep.  621,  16  Ky.  L.  Rep.  697. 

Louisiana.  — Co'e  v.  Lucas,  2  La.  Ann.  953; 
Mary  v.  Brown,  5  La.  Ann.  269;  Chewning 
v.  Johnson,  5  La.  Ann.  678,  52  Am.  Dec.  610; 
Tatum  Wright,  7  La.  Ann.  358;  Groves  v. 
Nutt,  13  La.  Ann.  117;  Hughes  v.  Klingender, 
14  La.  Ann.  52. 

Maine.  —  Maguire  v.  Pingree,  30  Me.  508; 
Torrey  v.  Corliss,  33  Me.  333;  Kennedy  v. 
Cochrane,  65  Me.  594;  Lindsay  v.  Hill,  66  Me. 
212,  22  Am.  Rep.  564. 

Maryland.  —  Paine  z:  France,  26  Md.  46; 
Baltimore,  etc.,  R.  Co.  v.  Glenn,  28  Md.  287, 
92  Am.  Dec.  688;  Stewart  r-.  Schall,  65  Md. 
289,  57  Am.  Rep.  327;  De  Sobry  v.  De  Laistre, 
2  Har.  &  J.  (Md.)  191,  3  Am.  Dec.  535;  Trasher 
v.  Everhart,  3  Gill  &  J.  (Md.)  234;  Dakin  v. 
Pomeroy,  9  Gill  (Md.)  I. 

Massachusetts.  —  Greenwood  v.  Curtis,  6 
Mass.  377,  4  Am.  Dec.  145;  Blanchard  v.  Rus- 
sell, 13  Mass.  6;  Prentiss  v.  Savage,  13  Mass. 
24;  Ingraham  v.  Geyer,  13  Mass.  146,  7  Am. 
Dec.  132;  Tappan  v.  Poor,  15  Mass.  422; 
Stevenson  v.  Pavne,  109  Mass.  378;  Milliken 
v.  Pratt,  125  Mass.  374,  28  Am.  Rep.  241; 
Brockway  v.  American  Express  Co.,  171  Mass. 
158;  West  Cambridge  v.  Lexington,  1  Pick. 
(Mass.)  506.  ii  Am.  Dec.  231;  Bulger  v.  Roche, 
11  Pick.  (Miss.)  38,  22  Am.  Dec.  359;  Pitkin 
v.  Thompson,  13  Pick.  (Mass.)  64;  Stebbins  v. 
Leo*volf,  3  Cush.  (Mass.)  137;  Carnegie  v. 
Morrison,  2  Met.  (Miss.)  381. 

Michigan. — John  A.  Tolman  Co.  v.  Reed, 
115  Mich.  71;  Dawson  v.  Peterson,  no  Mich. 
431- 

Mississippi.  —  Brown  v.  Nevitt,  27  Miss.  801; 
Hinds  v.  Brazealle,  2  Hew.  (Miss.)  837,  32 
Am.  Dec.  307;  Brown  v.  Freeland,  34  Miss. 
181;  Martin  v.  Martin,  1  Smed.  &  M.  (Miss.) 
176:  Natchez  v.  Minor,  9  Smed.  &  M.  (Miss.) 
544,  48  Am.  Dec.  727;  Murdock  v.  Columbus 
Ins.,  etc.,  Co.,  59  Miss.  152;  Ivy  v.  Lalland, 
42  Miss.  444.  2  Am.  Rep.  606. 

Missouri.  —  Broadhead  v.  Noyes,  9  Mo.  56; 
Banchor  v.  Gregory,  9  Mo.  App.  102;  Parks 
v.  Connecticut  F.  Ins.  Co.,  26  Mo.  App.  511; 
Kerwin  y.  Doran.  29  Mo.  App.  397. 

New  Hampshire.  —  Opinion  of  Justices,  25 
N.  H.  539;  Smith  z:  Godfrey,  28  N.  H.  379,  61 
Am.  Dec.  617;   March   v.  Eastern   R.  Co., 


—  The  phrase  lex  loci  contractus,  when  it 
e  seat  of  the  obligation,  is  often  confus- 
to  mean  sometimes  the  law  of  the  place 

40  N.  H.  548,  77  Am.  Dec.  732;  Houghton  v. 
Page,  2  N.  H.  42,  9  Am.  Dec.  30;  Dyer  v. 
Hunt,  5  N.  H.  401;  Hill  v.  Pine  River  Bank, 
45  N.  H.  309;  French  v.  Hall,  9  N.  H.  144,  ;2 
Am.  Dec.  341;  Dow  v.  Rowell,  12  N.  H.  49; 
Orange  County  Bank  v.  Colby,  12  N.  H. 
520;  Bliss  v.  Houghton,  16  N.  H.  90,  13  N.  H. 
126;  Ferguson  v.  Clifford,  37  N.  H.  87;  Bliss 
v.  Brainard,  41  N.  H.  263;  Hill  v.  Pine  River 
Bank,  45  N.  H.  309;  Low  v.  Connecticut,  etc., 
Rivers  R.  Co.,  45  N.  H.  377;  Stevens  v.  Norris, 
30  N.  H.  466. 

New  Jersey.  —  Atwater  v.  Walker,  16  N.  J. 
Eq.  42. 

New  York. — Thatcher  v.  Morris,  n  N.  Y. 
437;  King  v.  Sarria,  69  N.  Y.  24,  25  Am.  Rep. 
128;  Angell  v.  Van  Schaick,  132  N.  Y.  187; 
Hyde  v.  Goodnow,  3  N.  Y.  266;  Crosby  v. 
Berger,  3  Edw.  (N.  Y.)  538;  Bowen  v.  Bradley. 
(Buffalo  Super.  Ct.  Gen.  T.)  9  Abb.  Pr.  N.  S. 
(N.  Y.)  395;  Colston  v.  Pemberton  (N.  Y.  City 
Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  410;  Martin  !. 
Hill,  12  Barb.  (N.  Y.)63i;  Pomeroy  v.  Ains- 
worth,  22  Barb.  (N.  Y)  118;  Sherrill  v.  Hop- 
kins, 1  Cow.  (N.  Y.)  103;  Whiltemore  v. 
Adams,  2  Cow.  (N.  Y.)  626;  Andrews  v.  Her- 
riot,  4  Cow.  (N.  Y.)  510,  note;  Smith  v.  Smith, 
2  Johns.  (N.  Y.)  235,  3  Am.  Dec.  410;  Ruggles 
v.  Keeler,  3  Johns.  (N.  Y.)  263,  3  Am.  Dec. 
482;  Thompson  v.  Ketcham,  8  Johns.  (N.  Y.) 
189;  Scoville  v.  Canfield,  14  Johns.  (N.  Y.)  338, 
7  Am.  Dec.  467;  Ross  v.  Wigg,  34  Hun  (N. 
Y.)  192. 

North  Carolina.  —  Williams  v.  Carr,  80  N. 
Car.  294;  Watson  v.  Otr,  3  Dev.  L.  (14  N.  Car.) 
161;  Baird  v.'  Brady,  2  Dev.  &  B.  L.  (19  N. 
Car.)  341;  Satterth waite  v.  Doughty,  Busb.  L. 
(44  N.  Car.)  314,  59  Am.  Dec.  554;  Anders  v. 
Meredith,  4  Dev.  &  B.  L.  (20  N.  Car.)  199, 
34  Am.  Dec.  376;  Anderson  v.  Doak,  10  Ired. 
L.  (32  N.  Car.)  295. 

Ohio.  —  Kanaga  v.  Taylor,  7  Ohio  St.  134,  70 
Am.  Dec.  62;  Knowlton  v.  Erie  R.  Co.,  19 
Ohio  St.  263,  2  Am.  Rep.  395. 

Pennsylvania.  —  Watson  v.  Brewster,  1  Pa. 
St.  381;  Dougherty  v.  Snyder,  15  S.  &  R.  (Pa.) 
84,  16  Am.  Dec.  520;  Scott  v.  Duffy,  14  Pa. 
St.  18;  Morris  Run  Co.  v.  Barclay  Coal  Co  , 
68  Pa.  St.  173,  8  Am.  Rep.  159;  Sleeper  v. 
Pennsylvania  R.  Co.,  100  Pa.  St.  259. 

South  Carolina.  —  Le  Prince  v.  Guillemot,  1 
Rich.  L.  (S.  Car.)  187;  Pegram  v.  Williams,  4 
Rich.  L.  (S.  Car.)  219;  Ayres  v.  Audubon, 
2  Hill  L.  (S.  Car.)  601;  M'Candlish  v.  Cruger, 
2  Bay  (S.  Car.)  377;  Fitzsimons  v.  Guanahani 
Co.,  16  S.  Car.  195 ;  La t timer  v.  Elgin,  4  Desaus. 
(S.  Car.)  26;  Touro  v.  Cassin,  1  Nott  &  M.  (S. 
Car.)  173,  9  Am.  Dec.  680. 

Tennessee.  —  Robinson  v.  Queen,  87  Tenn. 
445,  10  Am.  St.  Rep.  690. 

Texas. —  Crosby  v.  Huston,  1  Tex.  203; 
Gautier  v.  Franklin,  1  Tex.  731;  Shelton  v. 
Marshall,  16  Tex.  344. 

Virginia.  —  Warder  v.  Arell,  2  Wash.  (Va.) 
282,  1  Am.  Dec.  488;  Roberts  v.  Cocke,  28 
Gratt.  (Va.)  207. 

West  Virginia.  —  Dulin  v.  McCaw,  39  W. 
Va.  721. 
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where  a  contract  is  entered  into,  and  sometimes  that  of  the  place  of  its  per- 
formance.1 In  this  discussion  it  will  be  used  broadly  in  contradistinction  to 
the  lex  fori,  and  in  this  sense  it  has  been  defined  by  many  of  the  authorities 
to  be  the  law  with  a  view  to  which  the  contract  was  made,  that  is,  the  law 
which  the  parties  have  either  expressly  or  presumptively  incorporated  into 
their  contract  as  constituting  its  obligation.2  The  lex  loci  celebrationis  and 
the  lex  loci  solutionis,  it  is  said,  must  both  be  taken  into  consideration,  neither 
being  of  itself  conclusive  in  determining  the  place  of  contract.3 

3.  Place  of  Celebration  of  Contract  —  a.  In  Gkneral.  —  The  place  of  cele- 
bration of  a  contract  is  the  place  where  the  contract  is  finally  consummated 
and  becomes  a  binding  obligation  between  the  parties.4 

Place  of  Acceptance  of  Proposal.  —  Thus,  if  a  proposal  is  made  by  a  person  resid- 
ing in  one  state  by  a  messenger  or  by  letter  to  a  person  in  another  state,  and 
is  there  accepted,  the  place  of  acceptance,  and  not  the  place  of  the  proposal, 
is  the  place  of  contract.5 

Acceptance  by  Telegram.  —  So  the  place  where  the  acceptance  of  a  contract  by 
telegram  was  delivered  to  the  telegraph  company  for  transmission  is  the  place 
where  the  contract  becomes  complete.6 

Place  of  Delivery.  —  Where  delivery  is  necessary  to  make  a  contract  binding 
and  effectual,  the  place  of  delivery,  and  not  the  place  of  formal  execution,  is 
the  place  of  contract.7 

Consummation  of  Contract  Dependent  upon  Condition. —  If  by  the  terms  of  the  con- 
tract it  is  not  to  be  consummated  until  the  performance  of  a  specified  condition, 
as,  for  instance,  where  the  subject  of  contract  is  to  be  inspected  or  subjected 
to  a  designated  test,  the  place  of  contract  will  be  the  place  where  the 
condition  is  to  be  performed.8 

b.  Contract  of  Agent.  —  The  jurisdiction  in  which  a  contract  is  com- 
pleted, though  by  an  agent,  is  the  place  of  contract.9  Thus,  sales  completed 
in  a  jurisdiction  on  behalf  of  a  nonresident  vendor,  by  an  agent  having  power 

1.  Phrase  "Lex  Loci  Contractus  "  Confusing. —  6.  Acceptance  by  Telegram.  —  Garrettson  v. 

Pritchard  v.  Norton,  106  U.  S.  124.  North  Atchison  Bank,  47  Fed.  Rep.  867;  Perry 

2.  Meaning  of  Lex  Loci  Contractus.  —  Hamlyn  v.  Mt.  Hope  Iron  Co.,  15  R.  I.  380,  2  Am.  St. 
v.  Talisker  Distillery,  (1894)  A.  C.  202;  Lloyd  Rep.  902. 

v.  Guiberi,  L  R.  1  Q.  B.  115;  Jacobs  v.  Credit  7.  Place  of  Delivery  as  Place  of  Celebration  — 

Lyonnais,  12  Q.  B.  D.  589;  Wayman  v.  South-  California.  —  Dow  v.  Gould,  etc  ,  Silver  Min. 

ard,  10  Wheat.  (U.  S.)  1;  Pritchard  v.  Norton,  Co.,  31  Cal.  629. 

106  U.  S.  124;  Coghlan  v.  Souih  Carolina  R.  Georgia.  —  Stanford  v.  Pruet,  27  Ga.  243,  73 

Co.,  142  U.  S.  101;  Hall  v.  Cordell,  142  V.  S.  Am.  Dec.  734. 

116;  Medbury  v.  Hopkins,  3  Conn.  473 ;  Chil-  Illinois. — Gay  v.  Rainey,  89  111.  221,  31  Am. 

ling  worth  v.  Eastern  Tinware  Co.,  66  Conn.  Rep.  76. 

306;  Hyatt  v.  State  Bank,  8  Bush  (Ky.)  193;  Indiana.  —  Butler  v.  Myer,  17  Ind.  77. 

Thomson-Houston  Electric  Co.  v.  Palmer,  52  Maine.  —  Bell  v.  Packard,  69  Me.  105,  31 

Minn.  179,  38  Am.  St.  Rep.  536;  Davis  v.  y£tna  Am.  Rep.  251. 

Mut.   F.  Ins.  Co.,  67  N.  H.  218;  Wilson  v.  Massachusetts.  —  Hill  v.  Chase,  143  Mass. 

Lewiston  Mill  Co.,  150  N.  Y.  314,  55  Am.  St.  129. 

Rep.  680;  Williams  v.  Dodge,  (C.  PI.  Gen.  T.)  Michigan.  —  John  A.  Tolman  Co.  v.  Reed, 

8  Misc.  (N.  Y.)  317;  Hubble  v.  Morristown  115  Mich.  71. 

Land  Co.,  95  Tenn.  590;  Fidelity  Mut.  L.  Xebraska. —  Bascom    v.    Zediker,  4S  Neb. 

Assoc.  v.  Harris,  Q4  Tex.  25.  380. 

3.  Hamlyn  v.  Talisker  Distillery,  (1S94)  A.  New  Jersey.  —  Varick  v.  Crane,  4  N.  J.  Eq. 
C.  208;  Wilson  v.  Lewiston  Mill  Co.,  150  N.  128. 

Y.  314.  55  Am.  St.  Rep.  680.  Pennsylvania.  —  Baum  v.  Birchall,  150  Pa. 

4.  Place  of  Celebration  of  Contract  in  General.  St.  164.  30  Am.  St.  Rep.  797 

—  Bascom  v.  Zediker,  48  Neb.  380;  Waldron  8.  Consummation  of  Contract  Dependent  on  Con- 

v.  Ritchings,  (C.  PI.  Gen.  T.)  9  Abb.  Pr.  N.  S.  dition.  —  McIUaine  v.  Legare.  36  La.  Ann.  359; 

(N  Y.)359;  Armstrong  v.  Best,  112  N.  Car.  60,  De  La  Yergne  Refrigerating  Mach.  Co.  v. 

34  Am.  St.  Rep.  473.  New  Orleans,  etc.,  R.  Co.,  51  La.  Ann.  1733; 

5.  Place  of  Acceptance  of  Proposal.  —  Farmers',  Rindskoff  -'.  De  Ruyter,  39  Mich.  1,  33  Am. 
etc.,  Sav.  Co.  v.  Bazore,  67  Ark.  252;  Milliken  Rep.  340;  Waldron  v.  Ritchings.  (C.  PI.  Gen. 
v.  Pratt,  125   Mass.  374,  28  Am.  Rep.  241;  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  359. 

Bascom  v.  Zediker,  48  Neb.  380;  Zeltner  v.  9.  Place  of  Contract  Made  by  Agent.  —  Pan  ison 

IrA-in,  25  N.  Y.  App.   Div.  228;    Biurn  v.  v.  Mills  1  Doiv.  &  CI.  363;  Milliken  v.  Pratt, 

Birchall,  150  Pa.  St.  164,  30  Am.  St.  Rep.  797.  125  Mass.  374,  28  Am.  Rep.  241. 
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to  make  complete  and  binding  contracts,  are  contracts  of  that  jurisdiction.1 
But  if  an  agent  takes  orders  for  the  sale  of  goods  in  one  jurisdiction  and  such 
orders  are  by  the  terms  of  the  agreement  subject  to  approval  and  acceptance 
by  the  principal  in  another  jurisdiction,  the  place  of  acceptance,  and  not  the 
place  of  taking  the  orders,  is  the  place  of  the  contract.2 

Ratification.  — -If,  however,  an  agent  makes  an  unauthorized  contract  which 
is  afterwards  ratified  by  the  principal,  the  place  where  the  agent  made  the 
contract,  and  not  the  place  of  ratification,  is  the  place  of  contract.3 

4.  Place  of  Performance.  —  It  will  be  presumed  that  the  contract  is  to  be 
performed  at  the  place  where  it  is  made  and  is  to  be  governed  by  its  laws,  if 
there  is  nothing  in  the  terms  of  the  contract  or  in  the  explanatory  circum- 
stances of  its  execution  inconsistent  with  that  intention.'1  But  if  by  the 
terms  of  the  contract  it  is  to  be  performed  in  a  place  other  than  the  place  of 
execution,  the  place  of  performance  will  ordinarily  be  deemed  the  place  of 
contract,  and  will  be  controlling,  at  least  unless  the  parties  intended  otherwise.5 

5.  Place  of  Contract  Fixed  by  Express  Agreement.  —  In  accordance  with  the 
general  rule  defining  the  lex  loci  contractus,  it  is  within  the  power  of  the  con- 
tracting party,  by  the  express  terms  of  the  contract,  to  establish  the  place 
according  to  the  laws  of  which  the  validity  and  construction  of  the  contract 
shall  be  determined.6 

6.  Obligation  and  Construction  —  a.  In  General.  —  Matters  connected  with 
the  performance  of  the  contract,  i.  e.,  its  interpretation  and  the  rights  and 
obligations  of  the  parties  thereto,  are  regulated  by  the  law  prevailing  at  the 
place  of  performance,  whether  the  place  of  performance  is  different  from  or  the 
same  as  the  place  of  execution.7 


1.  Place  of  Sale  by  Agent.  —  Taylor  v.  Pickett, 
52  Iowa  467;  Tegler  v.  Shipman,  33  Iowa  194, 
11  Am.  Rep.  118;  Newman  v.  Cannon,  43 
La.  Ann.  712  [distinguishing  Claflin  v.  Mayer, 
41  La.  Ann.  1048];  McLane  v.  His  Creditors,  47 
La.  Ann.  134;  Erman  v.  Lehman,  47  La.  Ann. 
1651. 

2.  Where  Sales  Are  Subject  to  Principal's  Ap- 
proval.—  Shuenfeldt  v.  Junkermann,  20  Fed. 
Rep.  357;  Tegler  v.  Shipman.  33  Iowa  194,  11 
Am.  Rep.  118;  Tavlor  r.  Pickett,  52  Iowa  467; 
Engs  v.  Priest,  65  Iowa  232;  State  v.  Colby,  92 
Iowa  463;  Fuller  v.  Leet,  59  N.  H.  163;  Mack 
v.  Lee,  13  R.  I.  293.  See  also  Aultman  v. 
Holder,  68  Fed.  Rep.  467. 

3.  Ratification.  —  Golson  v.  Ebert,  52  Mo.  260. 
See  also  Erman  v.  Lehman,  47  La.  Ann.  1651. 

4.  Presumption  of  Performance  at  Place  Where 
Contract  Is  Made  —  England.  —  Lloyd  v.  Gui- 
beri,  L.  R.  1  Q.  B.  115. 

United  States.  —  Pritchard  v.  Norton,  106  U. 
S.  124;  Liverpool,  etc.,  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  (J.  S.  448. 

Connecticut.  —  Smith  v.  Mead,  3  Conn.  253,  8 
Am.  Dec.  183;  Philadelphia  Loan  Co.  v. 
Towner,  13  Conn.  257. 

Illinois.  —  Lewis  v.  Headley,  36  111.  433,  87 
Am.  Dec.  227. 

Kentucky.  —  Hyatt  v.  State  Bank,  8  Bush 
(Ky.)  193;  Young  v.  Harris.  14  B.  Mon.  (Ky.) 
447- 

Maryland.  —  De  Sobry  v.  De  Laistre,  2  Har. 
&  J.  (Md.)  191,  3  Am.  Dec.  535. 

Nebraska.  —  Kittle  v.  Delamater,  3  Neb.  325. 

New  York. — 1  oledo  First  Nai.  Bank  v.  Shaw, 
61  N.  Y.  294. 

North  Carolina.  —  Hilliard  v.  Outlaw,  92  N. 
Car.  266. 

South  Carolina.  —  Tillinghast  v.  Boston,  etc.. 
Lumber  Co..  39  S.  Car.  484. 


Wisconsin.  —  Fisher  v.  Otis,  3  Pin.  (Wis.)  78. 

5.  Place  of  Performance  as  Place  of  Contract.  — 
London  Assurance  v.  Companhia  de  Moagens, 
167  U.  S.  161;  Coghlan  v.  South  Carolina  R 
Co.,  142  U.  S.  101;  Hall  v.  Cordell.  142  U.  S. 
116;  Beggs  v.  Bartels,  73  Conn.  132:  Bottom- 
ley  v.  Metropolitan  L.  Ins.  Co.,  170  Mass.  277; 
Bank  of  Commerce  v.  Rutland,  etc..  R.  Co., 
(Supm.  Ct  Spec.  T.)  10  How.  Pr.  (N.  Y.)  1; 
Pittsburgh,  etc.,  R.  Co.  v.  Sheppatd,  56  Ohio 
St.  68.  60  Am.  St.  Rep.  732;  Burnett  v.  Penn- 
sylvania R.  Co.,  176  Pa.  St.  45:  Hubble  v. 
Morristown  Land  Co.,  95  Tenn.  590;  Nickels 
v.  People's  BIdg  ,  etc.,  Assoc.,  93  Va.  387. 

6.  Place  of  Contract  Fixed  by  Express  Agreement 
—  England. —  Hamlyn  v.  Talisker  Distillery, 
(1894)  A.  C.  208;  Robinson  v.  Bland,  2  Burr. 
1077.    See  also  Ex  p.  Dever,  18  O.  B.  D.  660. 

United  States.  —  The  Oranmore,  24  Fed.  Rep. 
922. 

Maine.  —  See  Scottish  Commercial  Ins.  Co. 
v.  Plummer,  70  Me.  540. 

Michigan.  —  Russell  v.  Pierce,  121  Mich.  208. 

Minnesota.  —  Smith  v.  Parsons,  55  Minn.  520. 

Notth  Dakota.  —  U.  S.  Savings,  etc.,  Co.  v. 
Shain,  8  N.  Dak.  136. 

South  Dakota.  —  Jones  v.  Fidelity  L.  &  T. 
Co.,  7  S.  Dak.  122. 

Washington.  — Griesemer  v.  Mutual  L.  Ins. 
Co.,  10  Wash.  202. 

7.  Law  Controlling  Obligation  and  Construction 
of  Contracts  —  England.  —  Don  v.  Lippmann,  5 
CI.  &  F.  1;  Fergusson  v.  Fyffe,  8  CI.  &  F.  121. 
Compare  Jacobs  v.  Credit  Lyonnais,  12  Q.  B. 
D.  589. 

Canada.  —  Reg.  v.  Ogilvie,  6  Can.  Exch.  21. 
reversed  in  29  Can.  Sup.  Ct.  299  on  other 
grounds. 

United  Stales.  —  Cox  v.  U.  S.,  6  Pet.  (U.  S.) 
172;  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406; 
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b.  Contract  to  Be  Performed  Partly  in  One  Country  and  Partly 
IN  ANOTHER.  —  If  a  contract  is  to  be  performed  partly  in  one  country  and 
partly  in  another,  it  has  a  double  operation  and  is,  as  to  the  particular  parts, 
to  be  interpreted  distinctively,  that  is,  according  to  the  laws  of  the  country 
where  the  particular  parts  are  to  be  performed  or  executed.1 

c.  Where  Place  of  Payment  Is  Optional.  —  It  has  been  held  that 
where  the  contract  is  by  its  terms  to  be  performed  in  either  of  two  jurisdic- 
tions, the  specification  as  to  the  place  of  performance  is  too  general  to  be  con- 
strued into  a  promise  to  perform  at  a  particular  place,  and  in  such  case  the 
rights  and  obligations  of  the  parties  have  been  determined  by  the  law  of  the 
place  where  the  contract  was  made,3  especially  if,  by  the  terms  of  the  con- 
tract, the  place  where  it  was  made  was  also  one  of  the  places  in  which  it  might 
be  performed.3  But  where  the  promisor  has  already  made  performance  accord- 
ing to  the  laws  of  one  of  the  jurisdictions  within  his  option,  such  jurisdiction 
will  be  regarded  as  the  place  of  performance  and  will  control  the  obligations 
and  construction  of  the  contract.4 

d.  Liens  Incident  to  Contracts  —  statutory  Liens.  —  If,  as  an  incident  to 
a  contract,  a  person  has  acquired  under  statute  in  one  country  a  lien  on  mov- 


Martin  v.  Roberts,  36  Fed.  Rep.  217;  Sand- 
ham  v.  Grounds,  (C.  C.  A.)  94  Fed.  Rep.  83; 
Morris  v.  East  Side  R.  Co.,  104  Fed.  Rep. 
409. 

Alabama.  —  Hanrick  v.  Andrews.  9  Port. 
(Ala.)  9. 

California.  —  Greenwald  v.  Freese,  (Cal. 
1893)  34  Pac.  Rep.  73. 

Connecticut.  —  Vermont  State  Bank  v.  Porter, 
5  Day  (Conn.)  322,  5  Am.  Dec.  157;  Belmont 
v.  Cornen,  48  Conn.  342. 

Georgia.  —  Herschfeld  v.  Dexel,  12  Ga.  582. 

Illinois.  —  Lewis  v.  Headley,  36  111.  433,  87 
Am.  Dec.  227;  Abt  v.  American  Trust,  etc.. 
Bank,  159  111.  467,  50  Am.  St.  Rep.  175;  Lowy 
v.  Andreas,  20  111.  App.  521;  Guignon  v.  Union 
Trust  Co.,  156  111.  135,  47  Am.  St.  Rep.  186. 

Iowa.  —  Boyd  v.  Ellis,  11  Iowa  97;  Arnold 
v.  Potter.  22  Iowa  194. 

Kansas.  —  Alexandria,  etc.,  R.  Co.  v.  John- 
son, 61  Kan.  417. 

Kentucky.  —  Stevens  v.  Gregg,  89  Ky.  461. 

Maryland.  —  Marburg  v.  Marburg,  26  Md. 
8,  90  Am.  Dec.  84;  Capron  v.  Adams,  28  Md. 
529. 

Massachusetts.  —  Akers  v.  Demond,  103 
Mass.  323;  Shoe,  etc.,  Nat.  Bank  v.  Wood,  142 
Mass.  563. 

Mississippi. —  Shacklett  v.  Polk,  51  Miss.  378; 
Hart  v.  Livermore  Foundry,  etc.,  Co.,  72  Miss. 
809. 

Montana.  —  Knox  v.  Gerhauser,  3  Mont.  275. 

New  Hampshire.  —  Dyer  v.  Hunt,  5  N.  H. 
401;  Thayer  v.  Elliott,  16  N.  H.  102;  Whitney 
v.  Whiting,  35  N.  H.  462;  Jordan  v.  Fitz,  63 
N.  H.  227. 

New  York.  — Jewell  v.  Wright,  30  N.  Y.  259, 
86  Am.  Dec.  372;  Dickinson  v.  Edwards,  (Ct. 
App.)  58  How.  Pr.  (N.  Y.)  24;  St.  Nicholas 
Bank  v.  Stale  Nat.  Bank.  128  N.  Y.  26. 

Pennsylvania.  —  Brown  v.  Camden,  etc.,  R. 
Co.,  83  Pa.  St.  316;  Waverly  First  Nat.  Bank 
v.  Hall,  150  Pa.  St.  466,  30  Am.  St.  Rep.  823; 
Baum  v.  Birchall,  150  Pa.  St.  164,  30  Am.  St. 
Rep.  797. 

South  Carolina.  —  Fiizsimons  v.  Guanahani 
Co.,  16  S.  Car.  192. 

Tennessee.  —  Robinson  v.  Queen,  87  Tenn. 
445,  10  Am.  St.  Rep.  600. 


Utah.  —  People's  Bldg.,  etc.,  Assoc.  v. 
Fowble,  17  Utah  122. 

Vermont.  —  Cartwright  v.  New  York,  etc., 
R.  Co.,  59  Vt.  675. 

West  Virginia.  —  Crumlish  v.  Central  Imp. 
Co.,  38  W.  Va.  390,  45  Am.  St.  Rep.  872. 

Effect  of  Release  of  One  Partner.  —  Greenwald 
v.  Kaster,  86  Pa.  St.  45. 

Creation  of  Partnership  Liability.  —  Citizens 
Nat.  Bank  v.  Hine,  49  Conn.  240;  Waverly 
First  Nat.  Bank  v.  Hall,  150  Pa.  St.  466,  30 
Am.  St.  Rep.  823. 

Amount  of  Interest  Recoverable.  —  Clarke  v. 
Taylor,  69  Ark.  612.  For  a  full  discussion  of 
this  question  see  the  title  Interest,  vol.  16, 
p.  1087  et  seq. 

Rate  of  Exchange.  —  See  on  this  question  the 
title  Exchange  and  Re-exchange,  vol.  11,  p. 
553. 

Time  of  Performance.  —  The  question  whether, 
when  the  day  of  the  performance  of  a  contract 
other  than  instruments  upon  which  days  of 
grace  are  allowed  falls  on  Sunday,  that  day  is 
not  to  be  counted  and  the  day  of  performance 
extended  to  Monday  is  to  be  determined  by  the 
law  of  ihe  place  of  performance.  Stebbins  v. 
Leowolf,  3  Cush.  (Mass.)  137.  In  this  case, 
however,  it  appeared  that  the  contract  was 
entered  into  at  the  place  of  performance  by 
parties  resident  there. 

Application  of  Payments.  —  Campbell  v.  Dent, 
2  Moo.  P.  C.  292;  Reg.  v.  Ogilvie,  6  Can. 
Exch.  21,  reversed  in  29  Can.  Sup.  Ct,  299  on 
other  grounds.  See  also  Pointer  v.  Smith,  7 
Heisk.  (Tenn.)  137. 

1.  Contract  to  Be  Performed  Partly  in  One 
Country  and  Partly  in  Another.  —  Pope  v.  Nick- 
erson,  3  Story  (U.  S.)  465;  Hartmann  v.  Louis- 
ville, etc.,  R.  Co.,  39  Mo.  App.  95;  Pomeroy 
v.  Ainsworth,  22  Barb.  (N.  Y.)  118.  See  also 
Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins.  Co.. 
129  U.  S.  454;  Faulkner  v.  Hart,  82  N.  Y.  420, 
37  Am.  Rep.  574. 

2.  Where  Place  of  Performance  Is  Optional.  — 
Hale  v.  New  Jersey  Steam  Nav.  Co.,  15  Conn. 
539,  39  Am.  Dec.  398. 

8.  Wilcox  v.  Williams,  5  Nev.  206. 
4.  Porter  v.  Price.  (C.  C.  A.)  80  Fed.  Rep. 
655. 
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ables,  such  lien  will  be  recognized  as  against  the  lienor  in  another  jurisdiction 
to  which  the  property  is  subsequently  removed.*  But  no  extraterritorial 
effect  will  be  allowed  to  the  lien  if  it  would  operate  prcj udiciall}^  to  the 
rights  of  others  in  the  country  where  it  is  asserted.2 

Maritime  Liens.  —  The  right  to  a  lien  on  a  vessel  for  supplies  or  the  wages  of 
a  master  is  discussed  elsewhere  in  this  work.3 

7.  Validity  —  a.  FORMAL  VALIDITY  —  (i)  In  General.  — The  place  of 
making  a  contract  governs  as  to  the  formalities  necessary  to  its  validity.4 

(2)  Stamp  Laws. — Thus,  where  by  the  law  of  the  country  in  which  an 
instrument  is  executed  it  is  invalid  without  a  stamp,  it  will  be  invalid  every- 
where.5 But  if  by  the  law  of  the  place  of  contract  the  want  of  a  stamp 
renders  it  merely  inadmissible  in  evidence,  the  lex  loci  will  not  be  applied.0 

(3)  Statutes  Requiring  Writing.  —  As  a  general  rule,  the  validity  of  a 
contract  as  affected  by  the  statutes  of  frauds  in  the  various  jurisdictions  is 
regarded  as  a  matter  pertaining  to  the  formal  execution  of  the  contract,  and 
is  controlled  by  the  law  of  the  place  where  the  contract  is  entered  into.7  But 
where  the  statute  expressly  or  impliedly  relates  to  the  remedy  and  not  to  the 
validity  of  the  contract,  as  where  it  declares  that  no  action  shall  be  maintained 
on  a  verbal  contract,  the  lex  fori  is  to  be  applied.8 

b.  Essential  Validity  —  (1)  Ln  General.  — The  general  rulemaking  the 


1.  Statutory  Lien  on  Movables.  —  Jaquith  v. 
American  Express  Co.,  60  N.  H.  61.  See  also 
The  Maud  Carter,  29  Fed.  Rep.  156. 

2.  Donald  v.  Hewitt,  33  Ala.  534,  73  Am. 
Dec.  431;  Marsh  v.  Els  worth,  37  Ala.  85; 
Merrick  v.  Avery,  14  Ark.  370;  Kelly  v. 
Davenport,  1  Browne  (Pa.)  231.  See  also  Har- 
rison v.  Sterry,  5  Cranch  ('J.  S  )  289;  De  Wilt 
v.  Burnett,  3  Barb.  (N.  Y.)  89.  And  see  the 
title  Liens,  vol.  19,  p.  24. 

3.  See  the  titles  Maritime  Liens,  vol.  19,  p. 
1 106;  Masters  of  Vessels,  vol.  20,  p.  228. 

4.  Law  Governing  Formal  Validity  of  Contracts. 

—  Park  v.  Kelly  Axe  Mfg.  Co.,  (C.  C.  A.)  49 
Fed.  Rep.  618:  Scudder  v.  Union  Nat.  Bank, 
91  U.  S.  406;  Pritchard  v.  Norton,  106  U.  S. 
124;  Vidal  v.  Thompson,  11  Mart.  (La.)  23; 
Vrancx  v.  Ross,  98  Mass.  591;  Carnegie  -'.  Mor- 
rison. 2  Met  (Mass.)  401:  Dicosiaz/.  Davis,  24 
N.  J.  L.  319;  Gait  v.  Dibrell,  10  Yerg.  (Tenn  ) 
153;  Pickering  v.  Fish,  6  Vt.  102;  Furniss  v. 
Larocque,  2  Montreal  Super.  Ct.  405.  See 
also  Miller  v.  Wilson,  146  111.  523,  37  Am.  St. 
Rep.  186;  Thomson- Houston  Electric  Co.  v. 
Palmer,  52  Minn.  179,  38  Am.  St.  Rep.  536. 

5.  Law  Controlling  Validity  under  Stamp  Laws. 

—  Bristow  v.  Sequeville,  5  Exch.  275;  Alves 
v.  Hodgson,  7  T.  R.  237;  Clegg  v,  Levy,  3 
Campb  166;  Satterth  waite  v.  Doughty,  Busb. 
L.  (44  N.  Car.)  314,  59  Am.  Dec.  554;  Fant  v. 
Miller,  17  Gratt.  (Va.)  47.  Compare  Ludlow  71. 
Van  Rensselaer,  1  Johns.  (N.  Y.)  94;  Skinner 
v.  Tinker,  34  Barb.  (N.  Y.)  333. 

6.  Bristow  v.  Seque ville,  5  Exch  275;  James 
v.  Catherwood,  3  Dowl.  &  R.  190,  16  E.  C.  L. 
165;  Fant  v.  Miller,  17  Gratt.  (Va.)  47. 

7.  Validity  of  Contracts  as  Affected  by  Statute  of 
Frauds — United  States.  —  Scudder  v.  Union 
Nat.  Bank,  91  U.  S.  406;  Low  v.  Andrews,  1 
Story  (U.  5.)  38, 

Colorado.  — Wolf  v.  Burke.  18  Colo.  264. 

Illinois.  —  Miller  v.  Wilson,  146  111.  523,  37 
Am.  St.  Rep.  186. 

Massachusetts.  —  See  Denny  v.  Williams,  5 
Allen  (Mass.)  1. 

Michigan.  —  Kling  v.  Fries,  33  Mich,  277. 


Missouri.  —  Houghtaling  v.  Ball,  19  Mo.  84, 
59  Am.  Dec.  331,  20  Mo.  563. 

New  Jersey.  —  Dacosta  v.  Davis,  24  N.  J.  L. 
319 

New  York.  —  Wilson  v.  Lewiston  Mill  Co., 
150  N.  Y.  314,  55  Am.  St.  Rep.  680;  Forward 
v.  Harris,  30  Barb.  (N.  Y.)  338.  See  also 
Gring  v.  Vanderbilt,  (Supm.  Ct.  Gen.  T.)  13 
N.  Y  St.  Rep.  457;  Clark  v.  Tucker,  2  Sandf. 
(N.  Y.)  157;  Hatch  v.  Laing,  34  Hun  (N.  Y.) 
314.  Compare  Turnow  v.  Hochstadter,  7  Hun 
(N  Y.)  80. 

Pennsylvania.  —  Allshouse  v.'  Ramsay,  6 
Whart.  (Pa.)  331;  Carroll  v.  Nixon,  2  Miles 
(Pa.)  428. 

Rhode  Island.  —  Hunt  v.  Jones,  12  R.  I.  265, 
34  Am.  Rep.  635;  Petry  v.  Mt.  Hope  Iron  Co., 
15  R.  I.  380,  2  Am.  St.  Rep.  902. 

Canada.  —  Green  v.  Lewis,  26  U.  C.  Q.  B. 
618. 

Parol  Gift  or  Sale  of  Slave.  —  Eaves  v.  Gilles- 
pie, 1  Swan  (Tenn  )  130;  Dougherty  v.  Curie, 
2  Humph.  (Tenn.)  454. 

Executory  Contract  to  Deliver  Goods  in  Another 
Jurisdiction.  —  Dacosta  v.  Davis,  24  N.  J.  L. 
319- 

Parol  Acceptance  of  Bill  of  Exchange.  —  Scud- 
der v.  Union  Nat.  Bank,  91  U.  S.  406;  Hub- 
bard v.  Exchange  Bank,  (C.  C.  A.)  72  Fed. 
Rep.  234.  Compare  Hall  v.  Cordell,  142  U.  S. 
116.  Especially  if  the  places  of  acceptance  and 
payment  are  the  same.  Mason  v.  Dousay,  35 
111.  424,  85  Am.  Dec.  368;  Worcester  Bank  v. 
Wells.  8  Met.  (Mass  )  107;  New  York,  etc., 
Slock  Bank  v.  Gibson,  5  Duer  (N.  Y.)  574. 

Partnership  Contract  Held  to  Be  Governed  by 
Place  of  Performance.  —  Young  v.  Pearson,  1 
Cal.  448. 

Contract  Relating  to  Realty.  —  See  infra ,  this 
section.  Particular  Contracts — Contracts  Relat- 
ing to  Realty. 

8.  Lex  Fori  as  to  Remedy.  —  Leroux  v.  Brown, 
12  C.  B  801,  74  E.  C.  L.  801 ;  Buhl  v.  Ste- 
phens, 84  Fed.  Rep.  922;  Kleeman  v.  Collins, 
9  Bush  (Ky.)  466;  Emery  v.  Burbank,  163 
Mass.  326,  47  Am.  St.  Rep.  456;  Heaton  v.  El- 
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controlling  law  that  with  reference  to  which  the  parties  contract  and  accord- 
ing to  which  it  is  their  intention  that  their  rights  under  either  the  whole  or 
any  part  of  the  contract  should  be  determined  has  been  applied  in  deciding 
upon  the  essential  validity  of  contracts  or  particular  stipulations  therein.1  On 
the  other  hand,  it  has  been  stated  as  a  general  rule  that  the  intention  of  the 
parties  is  looked  to  only  in  construing  the  contract,  and  that  "the  venue  of 
the  agreement  determines  its  validity,  and  not  the  venue  of  the  intention."  2 
(2T  Where  Place  of  Performance  Designated.  —  The  general  rule  has  often 
been  laid  down  that  when  a  contract  is  made  in  one  state  to  be  performed 
in  another  the  essential  validity  of  the  contract  is  governed  by  the  law  of  the 
place  of  performance,  at  least  unless  a  different  intention  is  shown.3 

(3)  Invalidity  A  ffecting  Inception  and  Performance  of  Contract  Distinguished. 
—  This  general  rule  seems  not  to  be  doubted  when  applied  to  a  contract  the 
validity  of  which  is  dependent  upon  the  validity  of  acts  or  conditions  to  be 
performed  in  execution  of  the  contract.4  But  if  the  validity  of  the  agree- 
ment turns  upon  the  character  of  the  agreement  itself,  and  not  upon  the 
character  of  the  acts  to  be  performed  in  pursuance  of  it,  a  different  question 
is  presented,  and  hence  it  has  been  held  that  if  by  the  law  of  the  place  where 
the  contract  is  entered  into  it  is  void  from  its  inception,  that  law  will  control.5 

(4)  Contracts  Based  on  Illegal  Consideration  —  Executory  Consideration.  —  If  the 
question  is  as  to  the  validity  of  a  contract  as  affected  by  the  legality  of  acts 
to  be  performed  by  the  promisee  by  way  of  consideration,  the  law  of  the  place 
of  performance  of  the  acts  in  question  will  control.6 

Contract  Dependent  upon  Validity  of  Past  Transaction.  —  So  the  question  of  the  valid- 
ity of  the  contract  as  affected  by  the  legality  of  a  past  transaction,  in  con- 


dridge,  56  Ohio  St.  87,  60  Am.  St.  Rep.  737. 
See  also  Acker  v.  Priest  92  Iowa  610. 

1.  General  Rule  as  to  Law  Controlling  Essential 
Validity  of  Contracts  —  England.  —  Hamlyn  v. 
Talisker  Distillery,  (1894)  A.  C.  202;  In  re 
Missouri  Ste*amship  Co.,  42  Ch.  D.  321. 

Uni ted  Stales. — Andrews  v.  Pond,  13  Pet. 
(U.  S.)  65;  Miller  v.  Tiffany,  1  Wall.  (U.  S.) 
310;  Pritchard  v.  Norton,  106  U.  S.  125;  Liver- 
pool, etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
S.  454;  Barry  v.  Snowden,  106  Fed.  Rep.  571. 

Connecticut.  —  Beggs  v.  Bartels,  73  Conn. 
132-' 

Georgia.  —  Hollis  v.  Covenant  Bldg.,  etc., 
Assoc.,  104  Ga.  318. 

Minnesota.  —  Smith  v.  Parsons,  55  Minn. 
520. 

New  Hampshire.  —  Davis  v.  jEtna  Mut.  F. 
Ins.  Co.,  67  N.  H.  218. 

New  York.  —  See  Wilson  v.  Lewiston  Mill 
Co.,  150  N.  Y.  314,  55  Am.  St.  Rep.  680;  Shillito 
v.  Reineking,  30  Hun  (N.  Y.)  345. 

Texas.  —  Dugan  v.  Lewis,  79  Tex.  246,  23 
Am.  St.  Rep.  332. 

Wisconsin.  —  Newman  v.  Kershaw,  10  Wis. 
333;  Richards  v.  Globe  Bank,  12  Wis.  692. 

2.  American  Freehold  Land  Mortg.  Co.  v. 
Sewell,  92  Ala.  176. 

3.  Essential  Validity  Held  to  Be  Governed  by 
Place  of  Performance  —  United  States.  —  An- 
drews v.  Pond,  13  Pet.  (U.  S.)  65;  London  As- 
surance v.  Companhia  de  Moagens,  167  U.  S. 
160. 

Connecticut.  —  Beggs  v.  Bartels,  73  Conn. 
132. 

Iowa.  —  McDaniel  v.  Chicago,  etc.,  R.  Co., 
24  Iowa  412;  Bigelow  v.  Burnham,  83  Iowa 
120,  32  Am.  St.  Rep.  294. 

Mississippi.  —  Dalton  v.  Murphy,  30  Miss. 


59;  Shacklett  v.  Polk,  51  Miss.  378;  Hart  v. 
Livermore  Foundry,  etc.,  Co.,  72  Miss.  809. 

North  Carolina.  —  Morris  v.  Hockaday,  94 
N.  Car.  286,  55  Am.  Rep.  607. 

Ohio.  —  Pittsburg,  etc.,  R.  Co.  v.  Sheppard, 
56  Ohio  St.  68,  60  Am.  St.  Rep.  732. 

Pennsylvania.  —  Brown  v.  Camden,  etc.,  R. 
Co.,  83  Pa.  St.  316;  Burnett  v.  Pennsylvania  R. 
Co.,  176  Pa.  St.  45. 

Tennessee.  —  Hubble  v.  Morristown  Land 
Co.,  95  Tenn.  590. 

Texas.  —  Fidelity  Mut.  L.  Assoc.  v.  Harris, 
94  Tex.  25.  See  also  Western  Union  Tel.  Co. 
v.  Phillips,  2  Tex.  Civ.  App.  608. 

Virginia  —  Nai'onal  Mut.  Bldg.,  etc..  Assoc. 
v.  Ashworth,  91  Va.  706;  Nickels  v.  Peoples 
Bldg.,  etc..  Assoc.,  93  Va.  380. 

4.  Contract  Dependent  upon  Validity  of  Acts  in 
Performance.  —  The  Holladay  Case,  27  Fed. 
Rep.  S30;  Western  Union  Tel.  Co.  v.  Way,  83 
Ala.  542;  Alexander  v.  Barker,  (Kan.  1902)67 
Pac.  Rep.  829;  Wooten  v.  Miller,  7  Smed.  &  M. 
(Miss.)  380;  Hall  v.  Costello,  48  N.  H.  176; 
Dickinson  v.  Edwards,  77  N.  Y.  573,  33  Am. 
Rep.  671;  Chambers  v.  Church,  14  R.  I.  398, 
51  Am.  Rep.  410.  See  also  Scudder  v.  Union 
Nat.  Bank,  91  U.  S.  406. 

5.  Contracts  Invalid  from  Their  Inception.  — 
Blackwell  t>.  Webster,  29  Fed.  Rep.  614;  Ford 
v.  Buckeye  State  Ins.  Co..  6  Bush  (Ky.)  133, 
gg  Am.  Dec.  663;  Arbuckle  v.  Reaume,  96 
Mich.  243;  Goodrich  v.  Houghton,  134  N.  Y. 
115.  See  also  Hyde  v.  Goodnow,  3  N.  Y.  269; 
McDaniel  v.  Chicago,  etc.,  R.  Co.,  24  Iowa  412. 

6.  Contract  Dependent  upon  Legality  of  Execu- 
tory Consideration.  —  H awley  v.  Bibb,  69  Ala. 
52;  Peet  v.  Hatcher,  112  Ala.  514,  57  Am.  St. 
Rep.  45;  Fred  Miller  Brewing  Co.  v.  Stevens, 
102  Iowa  60;  Ormes  v.  Dauchy,  82  N.  Y.  443, 
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sideration  of  which  it  is  made  and  in  which  it  took  its  inception  as  a  contract, 
has  been  held  to  be  governed  by  the  law  of  the  place  where  the  transaction 
was  had,  and  not  where  the  contract  was  executed  or  to  be  performed.1 

(5)  Presumption  in  Favor  of  Law  Sustaining  Validity  of  Contract.  —  The 
fact  that  a  contract  made  in  one  state  to  be  performed  in  another  is  invalid 
by  the  laws  of  one  but  valid  by  the  laws  of  the  other  affords  a  reasonable  pre- 
sumption, or  is  at  least  a  circumstance  highly  persuasive,  of  the  presumed 
intention  of  the  parties  that  the  contract  was  made  with  reference  to,  and  is 
to  be  controlled  by,  the  laws  of  the  state  in  which  it  would  be  valid.2 

(6)  Effect  of  Violation  of  Public  Policy  of  Forum.  — The  general  principle 
that  when  a  foreign  rule  is  repugnant  to  the  public  policy  and  the  funda- 
mental laws  of  the  forum  the  doctrine  of  comity  will  not  be  extended  applies 
with  full  force  to  contracts  of  other  countries.3  Thus,  contracts  that  are  con- 
tra bonos  mores*  or  are  in  evasion  of  the  laws  of  the  forum  5  will  not  as  a  gen- 
eral rule  be  enforced.  But  the  courts  of  the  state  in  which  suit  is  brought 
will  not  refuse  to  enforce  a  contract  merely  because  it  is  expressly  prohibited 
by  the  statutes  of  that  state.6 

(7)  Particular  Grounds  of  Invalidity  —  (a)  Sunday  Contracts.  —  A  contract 
made  on  Sunday  in  a  state  where  such  contracts  are  valid  will  be  enforced 
by  the  courts  of  another  state  where  a  different  law  prevails.7  If,  however, 
such  a  contract  is  invalid  in  its  inception  by  the  law  of  "the  state  in  which 
it  is  executed,  it  will  not  be  enforced  in  that  state,  though  it  is  valid  by 
the  laws  of  the  state  in  which  it  was  to  be  performed.8    But  a  contract  to 


37  Am.  Rep.  583;  Com.  v.  Bassford,  6  Hill  (N. 
Y.)  526. 

1.  Contract  Dependent  upon  Validity  of  Past 
Transaction.  —  Atlantic  Phosphate  Co.  v.  Ely, 
82  Ga.  438;  Akers  v.  Demond,  103  Mass.  323; 
M'Intyre  v.  Parks,  3  Met.  (Mass.)  207;  Win- 
ward  v.  Lincoln,  (R.  I.  1902)  51  All.  Rep.  106. 
See  also  Archer  v.  National  Ins.  Co.,  2  Bush 
(Ky.)  226. 

Note  or  Other  Contract  in  Consideration  of  Sale 
of  Liquor.  —  Carter  v.  Clark,  28  Con.  521; 
Whitlock  v.  Workman,  15  Iowa  351;  Tegler 
v.  Shipman,  33  Iowa  194,  11  Am.  Rep.  118; 
Fuller  v.  Bean,  30  N.  H.  181.  Compare  An- 
heuser-Busch Brewing  Assoc.  v.  Bond,  (C.  C. 
A.)  66  Fed.  Rep.  653. 

2.  Presumption  in  Favor  of  Law  Making  Con- 
tract Valid.  —  Pritchard  v.  Norton,  106  (J.  S. 
137;  Bigelow  v.  Burnham,  go  Iowa  300,  48 
Am.  St.  Rep.  442;  Bell  :\  Packard,  69  Me.  105, 
31  Am.  Rep.  251;  American  Freehold  Land, 
etc.,  Co.  v.  Jefferson,  69  Miss.  770,  30  Am.  St. 
Rep.  587;  U.  S.  Savings,  etc.,  Co  v.  Shain,  8 
N.  Dak.  136;  Fisher  v.  Otis,  3  Chand.  (Wis.)  83. 

3.  Contracts  Opposed  to  Policy  of  Forum  —  Eng- 
land.—  Fenton  v.  Livingstone,  3  Macq.  H.  L. 
497;  Hope  v.  Hope,  8  De  G.  M.  &  G.  731; 
Rousillon  v.  Rousillon,  14  Ch.  D.  351. 

United  States.  —  Kennett  v.  Chambers,  14 
How.  (U.  S.)  38;  The  Guildhall,  58  Fed.  Rep. 
796;  Savings  Bank  v.  National  Bank  of  Com- 
merce, 38  Fed.  Rep.  800. 

Illinois.  —  Schlee  v.  Guckenheimer,  76  111. 
App.  681. 

Kentucky.  —  Rogers  v.  Rains,  100  Ky.  295. 

Louisiana.  —  Whiston  v.  Stodder,  8  Mart. 
(La.)  95,  13  Am.  Dec.  281. 

Mississippi.  —  American  Freehold  Land, 
etc.,  Co.  v.  Jefferson,  69  Miss.  770,  30  Arc.  St. 
Rep.  587. 

Missouri.  —  Kerwin  v.  Doran,  29  Mo.  App. 
397- 


New  Hampshire.  —  Smith  v.  Godfrey,  28  N. 
H.  379,  61  Am.  Dec.  617. 

New  Jersey.  —  Union  Locomotive,  etc.,  Co. 
*.  Erie  R.  Co.,  37  N.  J.  L.  23;  Watson  v.  Mur- 
ray, 23  N.  J.  Eq.  257;  Flagg  v.  Baldwin,  38  N, 
J.  Eq.  219,  48  Am.  Rep.  308;  Thompson  v. 
Taylor,  65  N.  J.  L.  107. 

New  York.  —  Waller  v.  F.  E.  McAllister  Co., 
(Supm.  Ct.  Spec.  T.)  27  Civ.  Pro.  (N.  Y.)  33, 
21  Misc.  (N.  Y.)  747. 

Rhode  Island. — Winward  v.  Lincoln,  (R.  I. 
1902)  51  Atl.  Rep.  106. 

South  Carolina.  —  Gist  v.  Western  Union  Tel. 
Co.,  45  S.  Car.  344,  55  Am.  St.  Rep.  763. 

Wisconsin.  —  Bartlett  v.  Collins,  109  Wis. 
477- 

4.  Oscanyan  v.  Winchester  Repeating  Arms 
Co.,  103  U.  S.  261;  Gardner  v.  Lewis,  7  Gill 
(Md.)  378;  De  Sobry  v.  De  Laisire,  2  Har.  & 
J.  (Md.)  191,  3  Am.  Dec.  535. 

5.  Contract  in  Evasion  of  Law  of  Forum.  — 
Fenton  v.  Livingslone,  5  Jur.  N.  S.  1183; 
Armstrong  v.  Toler,  11  Wheat.  (U.  S.)  258; 
Ivey  v.  Lalland,  42  Miss.  444,  2  Am.  Rep.  606; 
Griswold  v.  Waddington,  16  Johns.  (N.  Y.) 
438;  Wight  v.  Rindskopf,  43  Wis.  347. 

6.  Contract  Opposed  to  Statute.  —  Brown  v. 
American  Finance  Co.,  31  Fed.  Rep.  519; 
Greenwood  v.  Curtis,  6  Mass.  358,  4  Am.  Dec. 
145;  M'Intyre  v.  Parks,  3  Met.  (Mass.)  207, 
Milliken  v.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241. 

Note  or  Bond  for  Purchase  Price  of  Slaves.  — 

Roundtree  v.  Baker,  52  111.  241,  4  Am.  Rep. 
597;  Greenwood  v.  Curtis,  6  Mass.  358,  4  Am. 
Dec.  145.  See  also  Touro  v.  Cassin,  I  Nott 
&  M.  (S.  Car.)  173,  9  Am.  Dec.  680. 

7.  Sunday  Contracts.  —  Swann  v.  Swann,  21 
Fed.  Rep.  299;  Murphy  v.  Collins,  121  Mass. 
6;  McKee  v.  Jones,  67  Miss.  405;  Brown  v. 
Browning,  15  R.  I.  422,  2  Am.  St.  Rep.  908. 

8.  Arbuckle  v.  Reaume,  96  Mich.  243. 
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transmit  a  telegram  made  on  Saturday  in  a  jurisdiction  making  Sunday  con- 
tracts void  will  not  be  invalid  by  reason  of  a  condition  therein  necessitating  a 
delivery  on  Sunday  in  another  jurisdiction.1 

(b)  Champertous  Contracts.  —  As  a  general  rule,  the  validity  of  a  champertous 
contract  is  to  be  determined  by  the  law  of  the  place  where  it  is  to  be  per- 
formed ;  *  but  if  by  the  law  of  the  state  where  the  contract  is  entered  into  the 
agreement  is  void  in  its  inception,  the  law  of  that  state  will  control.3 

(c)  Gambling  Contracts.  —  In  the  absence  of  any  question  of  violation  of  the 
policy  of  the  forum,4  a  contract  made  in  consideration  of  a  past  gambling 
transaction  is  held  to  be  governed  by  the  law  of  the  place  where  such  transac- 
tion was  had.5  So  the  legality  of  an  agreement  made  in  one  state  for  the  pur- 
chase or  sale  of  lottery  tickets  in  another  state,  or  in  consideration  of  gambling 
transactions  generally  to  be  performed  in  another  state,  is  governed  by  the 
law  of  the  place  of  such  performance.6  But  under  a  statute  making  an  agree- 
ment to  gamble  in  lotteries  in  another  state  void  from  its  inception,  the  law 
of  the  state  where  the  agreement  is  made  will  control.7 

(d)  Usurious  Contracts  —  aa.  In  General.  —  It  may  be  stated  generally  that  the 
validity  of  a  contract  as  affected  by  the  laws  of  the  various  jurisdictions 
against  usury  is  to  be  determined  by  the  law  of  the  place  where  the  contract 
is  made,  if  that  place  is  also  the  place  of  performance.8  But  there  is  much 
confusion  in  the  authorities  as  to  what  law  will  control  if  the  place  of  execu- 


1.  Western  Union  Tel.  Co.  v.  Way,  83  Ala. 
542. 

2.  Champertous  Contracts.  —  Grell  v.  Levy,  16 
C.  B.  N.  S.  73,  in  E.  C.  L.  73.  See  also  The 
Holladay  Case,  27  Fed.  Rep.  830;  The  Clara 
A.  Mclntyre,  94  Fed.  Rep.  552;  Richardson  v. 
Rowland,  40  Conn.  566. 

3.  Blackwell  v.  Websier,  29  Fed.  Rep.  614. 

4.  As  to  this  question  see  the  titles  Gambling 
Contracts,  vol.  14,  p.  652;  Lotteries,  vol. 
19,  p.  598.  See  also  Quarrier  v.  Colston,  1 
Phil.  147;  Harvey  v.  Merrill,  150  Mass.  r,  15 
Am.  St.  Rep.  159;  Minzesheimer  v.  Doolittle. 
60  N.  J.  Eq.  394;  Gist  v.  Western  Union  Tel. 
Co.,  45  S.  Car.  344,  55  Am.  St.  Rep.  763;  Bart- 
lett  v.  Collins.  109  Wis.  477. 

5.  Contract  in  Consideration  of  Past  Gambling 
Transaction. —  Hubbard  <a  Sayre,  105  Ala.  440; 
M'Intyre  v.  Parks,  3  Met.  (Mass.)  207. 

0.  Contract  to  Perform  Gambling  Acts.  — 
Hawley  v.  Bibb,  69  Ala.  52;  Peet  v.  Hatcher, 
112  Ala.  514,  57  Am.  St.  Rep.  45;  Gaylord  v. 
Duryea,  (Mo.  App.  1902)  69  S.  W.  Rep.  607; 
A.  G.  Edwards  Brokerage  Co.  v.  Stevenson, 
160  Mo.  516;  Com.  v.  Bassford,  6  Hill  (N.  Y.) 
526.  See  also  Hatch  v.  Hanson,  46  Mo.  App. 
323;  Thatcher  v.  Morris,  11  N.  Y.  437.  Com- 
pare Bartlett  v.  Collins,  109  Wis.  477. 

7.  Goodrich  v.  Houghton,  134  N.  Y.  115. 
See  also  Roselle  v.  Farmers'  Bank,  141  Mo. 
36,  64  Am.  St.  Rep.  501. 

8.  Where  Place  of  Making  Contract  Is  Also 
Place  of  Performance  —  United  States.  —  Provi- 
dence County  Sav.  Bank  v.  Frost,  14  Blatchf. 
(U.  S  )  233;  Buchanan  v.  Drovers'  Nat.  Bank, 
(C.  C.  A.)  55  Fed.  Rep.  223;  Kuhn  Morri- 
son, 75  Fed.  Rep.  81;  Eastern  Bldg.,  etc., 
Assoc.  v.  Bedford,  88  Fed.  Rep.  7. 

Alabama.  —  Cubbedge,  etc.,  Co.  v.  Napier, 
62  Ala.  518;  McGarry  v.  Nicklin,  no  Ala. 
559,  55  Am.  St.  Rep.  40. 

Arkansas.  —  Bowles  v.  Eddy,  33  Ark.  645; 
Matthews  v.  Paine,  47  Ark.  54;  Harrison  Bank 
v.  Gibson,  60  Ark.  269;  Sawyer  v.  Dickson, 
66  Ark.  77. 


Loan  Co. 


Lind- 


Bartlett,  53  Mo.  App. 
Smith,  1  Neb.  108,  93 
v.  Crane,  4  N.  J.  Eq. 
Garr,  6  N.  Y.  124,  55 


Connecticut.  —  Philadelphia 
Towner,  13  Conn.  249. 

District  of  Columbia.  —  Lockwood  v. 
sey,  6  App.  Cas.  (D.  C.)  396. 

Jllinois.  —  Sherman  v.  Gassett,  9  111.  521. 

Kentucky.  —  Brown  v.  Todd,  (Ky.  1895)  29 
S.  W.  Rep.  621;  Gordon  v.  Phelps,  7  J.  J. 
Marsh.  (Ky.)  619. 

Mississippi.  Armistead  v.  Blythe,  (Miss. 
1896)  20  So.  Rep.  298. 

Missouri.  —  Waite  v. 
378- 

Nebraska.  —  Sands  v. 
Am.  Dec.  331. 

New  Jersey.  —  Varick 
128. 

New  York.  —  Davis 
Am.  Dec.  387;  Grand  Rapids  School  Furniture 
Co.  v.  Hammerstein,  (C.  PI.  Gen.  T.)  18  N.  Y. 
Supp.  766;  Merchants'  Bank  v.  Griswold.  72 
N.  Y.  472,  28  Am.  Rep.  159:  Troy  Carriage  Co. 
v.  Simson,  (Supm.  Ct.  Spec.  T.)  13  Misc.  (N. 
Y.)  424;  Thompson  v.  Ward,  (Supm.  Ct.  Tr 
T.)  33  Misc.  (N.  Y.)  426;  Thorn  v.  Alvorc!. 
(Supm.  Ct.  App.  Div.)  67  N.  Y.  Supp.  1147; 
Heidenheimer  v.  Mayer.  42  N.  Y.  Super.  Ci. 
506;  Ross  v.  Wigg  34  Hun  (N.  Y.)  192.  See 
also  Clayes  v.  Hooker,  4  Hun  (N.  Y.)  231. 

Ohio.  —  Palmer  v.  Yarrington,  I  Ohio  St. 
253. 

Pennsylvania. — Clark  v.  Searight,  135  Pa. 
St.  173,  20  Am.  St.  Rep.  868;  Hoag  v.  Dessan, 
1  Pittsb.  (Pa.)  390;  Brewster  v.  Lyndes,  2 
Miles  (Pa.)  185. 

Wisconsin.  —  Central  Trust  Co.  v.  Burton. 
74  Wis.  329. 

Place  of  Consideration  Held  to  Be  Immaterial.  — 
The  fact  that  a  note  payable  where  made  is 
given  for  a  pre-existing  debt  arising  in  another 
state  has  been  held  to  be  immaterial.  Wallis 
v.  Lehman,  36  Ark.  569;  Pratt  v.  Wallbridge, 
16  Ind.  147;  Merchants'  Nat.  Bank  v.  South- 
wick.  (Supm.  Ct.)  67  How.  Pr.  (N.  Y.)  324. 
See  also  Hollis  :•.  Covenant  Bldg.,  etc.,  Assoc., 
104  Ga.  318. 
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tion  of  the  contract  and  the  place  of  performance  are  different.  In  some  cases 
it  is  held  that  the  law  of  the  place  where  the  contract  is  to  be  performed  is 
to  be  applied.1  In  other  cases  the  question  is  held  to  be  one  to  be  settled  by 
the  law  of  the  place  where  the  contract  is  made  and  the  consideration  is  paid.2 
But  according  to  the  weight  of  authority  the  question  is  dependent  upon 
the  express  or  presumed  intention  of  the  parties.  According  to  this  rule, 
where  a  contract  is  entered  into  in  one  jurisdiction  to  be  performed  in  another, 
at  least  if  the  contract  is  between  citizens  of  each,  and  it  in  express  terms 
provides  for  a  rate  of  interest  lawful  in  one  jurisdiction  but  unlawful  in  the 
other,  the  parties  will  be  presumed  to  contract  with  reference  to  the  laws  of 
the  state  where  the  stipulated  rate  is  lawful,  and  such  terms  will  control  until 
overcome  by  proof  that  the  stipulation  was  intended  as  a  means  to  defeat  the 
law  against  usury  and  to  support  a  contract  otherwise  usurious.3 


Where  Money  Is  to  Be  Used  in  Another  State.  — 

It  has  been  held  also  that  the  fact  that  the  bor- 
rower intended  to  use  the  money  advanced  in 
another  slate  does  not  alter  the  rule  of  the 
text.  Central  Trust  Co.  v.  Burton,  74  Wis. 
329.  Compare  Kellogg  v.  Miller,  13  Fed.  Rep. 
198.  Scott  v.  Perlee,  39  Ohio  St.  63,  48  Am. 
Rep.  421. 

Agreement  for  Renewal  or  Forbearance.  —  In 

Nightingale  v.  Meginnis,  34  N.  J.  L.  463,  it 
was  held  that  an  agreement  for  the  extension 
of  a  note  for  a  consideration  which  was  usuri- 
ous was  to  be  governed  by  the  law  of  the  place 
where  the  agreement  was  made,  though  the 
note  was  made  and  was  to  be  paid  elsewhere. 
To  the  same  effect  see  Hull  v.  Augustine,  23 
Wis.  383.  And  it  has  been  held  that  a  note 
given  in  performance  of  an  agreement  of  re- 
newal or  forbearance  of  a  prior  note  is  to  be 
governed  as  to  its  legality  by  the  law  of  the 
place  of  such  agreement,  though  the  substi- 
tuted note  was  executed  and  payable  else- 
where. Wayne  County  Sav.  Bank  v.  Low,  81 
N.  Y.  566;  Western  Transp,  etc.,  Co.  v.  Kilder- 
house.  87  N.  Y.  430;  Staples  v.  Nott,  128  N. 
Y.  403.  Where  a  note  is  not  usurious  by  the 
law  of  the  place  where  it  is  executed  and  to  be 
paid,  a  renewal  note  executed  and  to  be  paid 
in  another  state,  not  containing  any  stipula- 
tion for  the  payment  of  illegal  interest  will  be 
valid,  although  according  to  the  laws  of  the 
latter  state  the  original  note  was  usurious. 
Bowman  v.  Miller,  25  Gratt.  (Va.)  331.  See 
also  Rhawn  v.  Grant,  1  MacArthur  (D.  C.)  31. 
Bui  if  the  original  note  is  affected  with  usury 
by  the  law  of  the  state  where  it  is  executed 
and  to  be  paid,  it  is  held  that  a  renewal  note 
substituted  therefor  will  be  usurious,  though 
it  was  executed  and  to  be  paid  in  another  state. 
Broughton  v.  Bradley,  36  Ala.  689:  Matthews 
v.  Paine,  47  Ark.  54.  Compare  De  Wolf  v. 
Johnson,  10  Wheat.  (U.  S.)  367;  Sheldon  v. 
Haxtun,  91  N.  Y.  124;  Jacks  v.  Nichols,  5 
Barb.  (N.  Y.)  38,  reversed  in  5  N.  Y.  178,  on  a 
different  finding  of  fact. 

As  to  the  law  controlling  the  question  of 
usury  as  applied  to  accommodation  paper,  see 
the  title  Accommodation  Paper,  vol.  1,  p.  342. 
See  also  Heath  v.  Griswold,  18  Blatchf.  (U. 
S.)  555;  Whitehead  v.  Heidenheimer,  57  N.  Y. 
App.  Div.  590;  Le  Baron  v.  Van  Brunt,  9 
Daly  (N.  Y.)  349;  Hildreth  :>.  Shepard,  65 
Barb.  (N.  Y.)  265;  Hull  v.  Wheeler,  (Supm. 
Ct.  Gen.  T.)  7  Abb.  Pr.  (N.  Y.)  411;  Connor 
v.  Donnell,  55  Tex.  167. 


1.  Place  of  Performance  Held  to  Be  Controlling. 

—  Morris  v.  Hockaday,  94  N.  Car.  286,  55  Am. 
Rep.  607;  Roberts  v.  McNeely,  7  Jones  L  (52 
N.  Car.)  506,  78  Am.  Dec.  261;  Bennett  v. 
Eastern  Bldg.,  etc..  Assoc.,  177  Pa.  St.  233,  55 
Am.  St.  Rep.  723;  National  Bldg.,  etc.,  Assoc. 
v.  Riley,  4  Pa.  Dist.  663;  Nickels  v.  People's 
Bldg,,  etc.,  Assoc,  93  Va.  380;  People's  Bldg., 
etc.,  Assoc.  v.  Tinsley,  96  Va.  322;  National 
Mut.  Bldg.,  etc.,  Assoc.  v.  Ashworth.  91  Va. 
706.    See  also  White  v.  Friedlander,  35  Ark.  52. 

2.  Place  of  Execution  of  Contract  and  Payment 
of  Consideration.  —  Akers  v.  Demond,  103  Mass. 
318;  Glidden  v.  Chamberlin,  167  Mass.  486, 
57  Am.  St.  Rep.  479;  Holmes  v.  Manning, 
(Mass.  1888)  19  N.  E.  Rep.  25.  See  also  Peter- 
borough First  Nat.  Bank  v.  Childs,  130  Mass. 
519,  39  Am.  Rep.  474;  Pine  v.  Smith,  11  Gray 
(Mass.)  38. 

3.  Prevailing  Rule  —  United  States.  —  Fitch 
v.  Remer.  1  Flipp.  (U.  S.)  15;  Heath  v.  Gris- 
wold, 5  Fed.  Rep.  573;  New  England  Mortg. 
Security  Co.  v.  Vader,  28  Fed.  Rep.  265; 
Brown  v.  American  Finance  Co.,  31  Fed.  Rep. 
516;  Van  Vleet  v.  Sledge,  45  Fed.  Rep.  743; 
Slurdivant  v.  Memphis  Nat.  Bank.  (C.  C.  A.) 
60  Fed.  Rep.  730;  Building,  etc..  Assoc.  v. 
Logan,  (C.  C.  A.)  66  Fed.  Rep.  827;  Vermont 
L.  &  T.  Co.  v.  Dygert,  89  Fed.  Rep.  123; 
Miller  v.  Tiffany,  1  Wall.  (U.  S.)  310;  Andrews 
v.  Pond.  13  Pet.  (U.  S.)  65. 

Alabama.  —  Hunt  v.  Hall,  37  Ala.  702;  Cub- 
bedge  v.  Napier,  62  Ala.  518;  American  Free- 
hold Land  Mortg.  Co.  v.  Sewell,  92  Ala.  171. 

Georgia.  —  Underwood  v.  American  Mortg. 
Co.,  97  Ga.  238. 

Colorado.  —  McKay  v.  Belknap  Sav.  Bank, 
27  Colo.  50;  Eccles  v.  Herrick,  15  Colo.  App. 
350. 

Indiana.  —  Pancoast  v.  Travelers  Ins.  Co., 
79  Ind.  172. 

Iowa.  —  Butters  v.  Olds,  11  Iowa  I ;  Bigelow 
v.  Burnham,  83  Iowa  120,  32  Am.  St.  Rep.  294. 

Kentucky.  —  Gault  v.  Equitable  Trust  Co., 
100  Ky.  578. 

Louisiana.  —  Depau  v.  Humphreys,  8  Mart. 
N.  S.  (La.)  1. 

Michigan.  —  Mott  v.  Rowland,  85  Mich.  561. 

Mississippi.  —  Brown  v.  Freeland,  34  Miss. 
181;  Brown  v.  Nevitt,  27  Miss.  801;  Martin  v. 
Martin,  1  Smed.  &  M.  (Miss.)  176. 

Missouri.  —  Long  v.  Long,  141  Mo.  352. 

Nebraska.  —  Coad  v.  Home  Cattle  Co.,  32 
Neb.  762,  29  Am.  St.  Rep.  465;  Bascom  v. 
Zediker,  48  Neb.  380. 
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Express  Stipulation  as  to  Law  Governing.  —  A  fortiori  it  is  competent  under  this 
rule  for  the  parties  expressly  to  designate  the  place  of  execution  or  place  of 
performance  as  the  place  whose  law  shall  govern,  if  the  circumstances  do  not 
show  an  attempted  evasion  of  the  usury  laws  that  would  otherwise  control.1 

Contracts  Usurious  by  Law  of  Both  Place  of  Execution  and  of  Performance.  —  Where  the 
interest  expressed  is  usurious  both  by  the  law  of  the  place  of  making  the  con- 
tract and  by  that  of  the  place  where  it  is  payable,  the  law  of  the  former  place 
will  govern  as  to  the  consequences  of  the  usury.2 

66.  Contract  Secured  by  Mortgage  on  Realty.  —  The  mere  fact  that  the  contract 
whose  validity  is  questioned  on  the  ground  of  usury  is  secured  by  a  mortgage 
on  land  in  one  jurisdiction  is  not  controlling,  where  the  contract  is  executed 
and  to  be  performed  elsewhere.3  Nor  will  a  stipulation  that  the  contract  is 
to  be  governed  by  the  law  of  the  situs  be  availing,  if  it  appears  that  the  par- 
ties have  thereby  sought  to  evade  the  laws  of  the  place  of  execution  or 
performance.4    But  in  some  cases  the  circumstance  that  the  contract  was 


New  Hampshire.  —  Townsend  v.  Riley,  46 
N.  H.  300. 

New  York.  —  Wayne  County  Sav.  Bank  v. 
Low,  81  N.  Y.  566,  37  Am.  Rep.  533;  Western 
Transp.,  etc.,  Co.'f.  Kilderhouse,  87  N.  Y.  430; 
Sheldon  v.  Haxlun,  91  N.  Y.  124;  Staples  v. 
Nott,  128  N.  Y.  403,  26  Am.  St.  Rep.  480;  City 
Sav.  Bank  v.  Bidwell.  29  Barb.  (N.  Y.)  325; 
Balme  v.  Wombaugh,  38  Barb.  (N.  Y.)  352; 
Pratt  r.  Adams,  7  Paige  (N.  Y.)  632;  Bowen  v. 
Bradley,  (Buffalo  Super.  Ct.  Gen.  T.)  9  Abb. 
Pr.  N.  S.  (N.  Y.)  395:  Berrien  v.  Wright,  26 
Barb.  (N.  Y.)  208. 

Ohio.  — •  Findlay  v.  Hall,  12  Ohio  St.  610; 
Kilgore  v.  Dempsey,  25  Ohio  St.  415,  18  Am. 
Rep.  306;  Nez  Percis  Min.  Co.  v.  Winsor,  7 
Ohio  Dec.  (Reprint)  16,  1  Cine.  L.  Bui.  23; 
Wilson  v.  Rose  Clare  Lead,  etc.,  Co.,  7  Ohio 
Dec.  (Reprint)  223,  1  Cine.  L.  Bui.  314. 

Rhode  Island.  —  See  Hunt  v.  Jones,  12  R.  I. 
265,  34  Am.  Rep.  635. 

South  Carolina.  —  Thornton  p.  Dean,  19  S. 
Car.  583,  45  Am.  Rep.  796;  British  American 
Mortg.  Co.  v.  Bates,  58  S.  Car.  551;  Equitable 
Bldg.,  etc.,  Assoc.  v.  Vance,  49  S.  Car.  402; 
Pollock  v.  Carolina  Interstate  Bldg.,  etc., 
Assoc.,  57  S.  Car.  420,  64  Am.  St.  Rep.  683. 

Tennessee. — Johnson  City  First  Nat.  Bank 
v.  Mann.  94  Tenn.  17;  Sharp  v.  Davis.  7  Baxt. 
(Tenn.)  607. 

Wisconsin.  —  Newman  v.  Kershaw,  10  Wis. 
333;  Richards  v.  Globe  Bank,  12  Wis.  692; 
Vliet  v.  Camp,  13  Wis.  198;  Lvon  v.  Ewings, 
17  Wis.  61;  Fisher  v.  Otis,  3  Chand.  (Wis.)  83. 

And  it  has  been  held  that  though  a  note  is 
not  made  expressly  payable  elsewhere  than 
the  place  of  execution,  if  it  is  dated  and  signed 
at  the  place  of  residence  of  the  debtor,  such 
place  will  be  presumed  to  be  the  place  of  per- 
formance though  the  note  was  executed  by 
delivery  in  another  place,  and  if  valid  by  the 
law  of  the  place  of  his  residence,  it  will  be 
valid  everywhere.  Scott  v.  Perlee,  39  Ohio  St. 
63,  48  Am.  Rep.  421. 

1.  Express  Stipulation  as  to  Law  Controlling. 
—  American  Freehold  Land  Mortg.  Co.  v. 
Sewell,  92  Ala.  163;  New  England  Mortg.  Se- 
curity Co.  v.  McLaughlin,  87  Ga.  1;  Watson 
v.  Lane,  52  N.  J.  L.  550;  Dugan  v.  Lewis,  79 
Tex.  246,  23  Am.  St.  Rep.  332.  Compare  Falls 
v.  U.  S.  Savings,  etc.,  Co.,  97  Ala.  417,  38  Am. 
St.  Rep.  194. 

1 


2.  Contracts  Usurious  by  Law  of  Both  Place  of 

Execution  and  of  Performance.  —  Andrews  v. 
Pond,  13  Pet.  (U.  S.)  65;  Adams  v.  Robertson, 
37  111.  45 ;  Mix  v.  Madison  Ins.  Co.,  n  Ind.  117; 
Arnold  v.  Potter,  22  Iowa  194;  Kelsey  v.  Skid- 
more,  1  Ohio  Cir.  Dec.  453,  2  Ohio  Cir.  Ct.  219. 

3.  Note  Executed  and  Payable  in  One  State  but 
Secured  by  Mortgage  on  Land  in  Another  — 
United  States.  —  Oregon,  etc..  Trust,  etc..  Co. 
v.  Rathbun,  5  Sawy.  (U.  S.)  32;  De  Wolf  v. 
Johnson,  10  Wheat.  (U.  S.)  367;  Caesar  v. 
Capell,  83  Fed.  Rep.  403.  Compare  Kellogg 
v.  Miller,  13  Fed.  Rep.  198. 

Alabama.  —  Farmers  Sav.  Assoc.  v.  Kent. 
(Ala.  1901)  30  So.  Rep.  874.  See  also  Hayes 
v.  Southern  Home  Bldg.,  etc.,  Assoc.,  124 
Ala.  663. 

Arkansas.  —  Harrison  Bank  v.  Gibson.  60 
Ark.  269;  Tenny  v.  Porter,  61  Ark.  329; 
Farmers',  etc.,  Sav.  Co.  v.  Bazore,  67  Ark. 
252. 

Florida.  —  Thomson  v.  Kyle,  39  Fla.  582.  63 
Am.  St.  Rep.  193. 

Mississippi.  —  See  Kendrick  v.  Kyle,  78 
Miss.  278.  Compare  Commercial  Bank  v. 
Auze,  74  Miss.  6oq. 

New  York.  —  Cope  v.  Wheeler,  41  N.  Y.  303; 
Buckingham  v.  Corning,  (Supm.  Ct.  Spec.  T.) 
64  How.  Pr.  (N.  Y.)  503. 

Ohio.  —  Lockwood  r.  Mitchell,  7  Ohio  St. 
387,  70  Am.  Dec.  78. 

Tennessee.  —  Pioneer  Sav.,  etc.,  Co.  v. 
Cannon,  96  Tenn.  599,  54  Am.  St.  Rep.  858; 
U.  S.  Saving,  etc.,  Co.  v.  Miller,  (Tenn.  Ch. 
1897)  47  S.  W.  Rep.  17.  See  also  Hubble  v. 
Morristown  Land  Co.,  95  Tenn.  585. 

West  Virginia.  —  Klinck  v.  Price,  4  W.  Va. 
4,  6  Am.  Rep.  268. 

Wisconsin.  —  Newman  v.  Kershaw,  to  Wis. 
333;  Central  Trust  Co.  v.  Burton,  74  Wis.  329; 
Maynard  v.  Hall,  92  Wis.  565. 

Chattel  Mortgage.  —  The  same  rule  has  been 
applied  to  a  mortgage  on  chattels.  Whitman 
v.  Conner,  40  N.  Y.  Super.  Ct.  339. 

4.  American  Freehold  Land,  etc..  Co.  v. 
Jefferson,  69  Miss.  770,  30  Am.  St.  Rep.  587. 
In  this  case  neither  of  the  parties  was  domi- 
ciled in  the  state  where  the  property  was 
situated,  and  the  contract  was  execuicd  in 
another  state,  to  be  performed  in  a  third.  But 
it  has  been  held  to  be  competent  to  contract 
that  the  lex  situs  shall  be  controlling  where  ihe 
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secured  by  mortgage  on  real  estate  has  been  held  to  be  a  feature  in  determin- 
ing the  intention  of  the  parties  as  to  the  real  situs  of  the  contract,  and  this  in 
support  of  both  the  validity  and  the  invalidity  of  the  contract.  It  has  usu- 
ally been  taken  into  consideration  where  the  land  was  situated  at  the  place  of 
celebration  of  a  contract  by  its  terms  to  be  performed  elsewhere.4 

Contracts  of  Building  and  Loan  Associations.  —  This  question  has  frequently  arisen 
in  recent  years  in  connection  with  loans  of  building  and  loan  associations. 
Some  of  the  authorities  lay  down  the  rule  that  where  a  building  and  loan 
association  or  similar  corporation  employs  the  usual  agencies  to  solicit  and 
transact  business  in  another  state,  and  loans  money  on  real-estate  security 
situated  there,  and  contracts  for  the  payment  of  premiums  and  interest  in 
excess  of  the  rate  authorized  there,  the  transaction  will  be  usurious,3  and  this 
though  the  contract  be  made  payable  at  the  domicil  of  the  corporation,3  or 
though  it  be  specifically  provided  that  the  contract  is  made  with  reference  to 
the  laws  of  the  foreign  state,4  such  provisions  being  regarded  as  mere 
devices  to  evade  the  laws  of  the  place  of  contract.  But  the  rule  in  the  federal 
courts  as  well  as  in  some  other  jurisdictions  is  that  if  the  contract  is  not  usuri- 
ous by  the  law  of  the  place  of  payment,  that  law  will  control.5    On  the  other 


borrower  was  domiciled  in  the  state  of  the 
situs  and  the  contract  was  formally  executed 
there,  though  delivered  and  accepted  and  made 
payable  elsewhere.  Smith  v.  Parsons,  55 
Minn.  520.  See  also  Lanier  v.  Union  Morlg., 
etc.,  Co.,  64  Ark.  39. 

1.  Mortgage  Security  Considered  as  Material  Cir- 
cumstance—  Alabama.  — See  American  Free- 
hold Land  Mortg.  Co.  v.  Sewell,  92  Ala.  163. 

Georgia.  —  Martin  v.  Johnson,  84  Ga.  481; 
Kilcrease  v.  Johnson,  85  Ga.  600;  New  Eng- 
land Mortg.  Security  Co.  v.  McLaughlin,  87 
Ga.  i;  Whitaker  v.  New  England  Mortg.  Se- 
curity Co.,  97  Ga.  329;  Jackson  v.  American 
Mortg.  Co.,  88  Ga-  756;  Raines  v.  American 
Freehold  Morlg.  Co.,  94  Ga.  699;  Stansell  v. 
Georgia  L.  &  T.  Co.,  96  Ga.  227;  Underwood 
v.  American  Mortg.  Co.,  97  Ga.  238;  Hill  v. 
American  Freehold  Land  Mortg.  Co.,  99  Ga. 
87,  24  S.  E.  Rep.  848;  Taylor  v.  American 
Freehold  Land  Mortg.  Co.,  106  Ga.  238.  Com- 
pare Odom  v.  New  England  Mortg.  Security 
Co.,  91  Ga.  505. 

Indiana.  —  Pancoast  v.  Travelers  Ins.  Co., 
79  Ind.  172;  Thompson  v.  Edwards,  85  Ind. 
414. 

Iowa.  —  Arnold  v.  Potter,  22  Iowa  194. 
Massachusetts.  —  Pine    v.    Smith,  11  Gray 
(Mass.)  38. 

Nebraska. —  Olmsted  v.  New  England  Mortg. 
Security  Co.,  n  Neb.  487;  Joslin  v.  Miller,  14 
Neb.  93. 

New  York.  —  Chapman  v.  Robertson,  6 
Paige  (N.  Y.)  627,  31  Am.  Dec.  264. 

South  Carolina.  —  Thornton  v.  Dean,  19  S. 
Car.  583,  45  Am.  Rep.  796. 

Texas.  —  Dugan  v.  Lewis,  79  Tex.  246,  23 
Am.  St  Rep.  332. 

2.  Contracts  of  Building  and  Loan  Association. 
—  Southern  Bldg.,  etc..  Assoc.  r.  Harris,  98 
Ky.  41;  People's  Bldg.,  etc.,  Assoc.  v.  Shaffer, 
(Neb.  1902)  88  N.  W.  Rep.  669.  See  also  In- 
terstate Sav.,  etc..  Assoc.  v.  Strine,  58  Neb.  133. 

3.  Place  of  Payment  Held  Not  Controlling  — 
Kansas.  —  People's  Bldg.,  etc.,  Assoc.  v.  Kid- 
der, 9  Kan.  App.  385. 

Kentucky.  —  Pryse  v.  People's  Bldg..  etc., 
Assoc.,  (Ky.  1897)41  S.  W.  Rep.  574;  Locknane 
v.  U.  S.  Savings,  etc.,  Co.,  103  Ky.  265. 


Michigan.  —  National  Mut.  Bldg.,  etc.. 
Assoc.  v.  Burch,  124  Mich.  57. 

Nebraska.  —  Building,  etc.,  Assoc.  v.  Bilan, 
59  Neb.  458. 

North  Carolina.  —  Meroney  v.  Atlanta  Bldg., 
etc.,  Assoc.,  116  N.  Car.  882,  47  Am.  St.  Rep. 
841;  Rowland  v.  Old  Dominion  Bldg.,  etc., 
Assoc.,  115  N.  Car.  825. 

Oregon.  —  Pacific  Bldg.  Co.  v.  Hill,  (Oregon 
1901)  67  Pac.  Rep.  103. 

Texas.  —  Building,  etc.,  Assoc.  v.  Griffin.  90 
Tex.  480;  People's  Bldg.,  etc..  Assoc.  v.  Bes- 
sonette,  (Tex.  Civ.  App.  1898)  48  S.  W.  Rep. 
52;  Crenshaw  v.  Hedrick,  19  Tex.  Civ.  App.  52. 

4.  Falls  v.  U.  S.  Savings  Loan,  etc.,  Co.,  97 
Ala.  417,  38  Am.  St.  Rep.  194;  Fidelity  Sav. 
Assoc.  v.  Shea,  (Idaho  1899)55  Pac.  Rep.  1022; 
U.  S.  Savings,  etc.,  Co.  v.  Scott,  98  Ky.  695; 
Building,  etc..  Assoc.  v.  Bilan,  59  Neb.  458; 
Washington  Nat.  Bldg.,  etc.,  Assoc.  v.  Stanley, 
38  Oregon  319. 

5.  Building  and  Loan  Contracts  Held  Governed 
by  Place  of  Payment  —  United  States.  —  Bedford 
v.  Eastern  Bldg.,  etc.,  Assoc.,  181  U.  S.  227; 
Brower  v.  Life  Ins.  Co.,  86  Fed.  Rep.  748; 
Vermont  L.  &  T.  Co.  v.  Dygert,  89  Fed. 
Rep.  123;  Guarantee  Sav.,  etc.,  Co.  v.  Alex- 
ander, 96  Fed.  Rep.  870;  Hamilton  v.  Fowler, 
(C.  C.  A.)  99  Fed.  Rep.  18;  Hieronymus  v. 
New  York  Nat.  Bldg.,  etc.,  Assoc.,  101  Fed. 
Rep.  12;  MacMurray  v.  Gosney,  106  Fed.  Rep. 
11;  Mcllwaine  v.  Ellington,  (C.  C.  A.)  111 
Fed.  Rep.  578;  Miles  v.  New  South  Bldg.,  etc., 
Assoc.,  in  Fed.  Rep.  946;  U.  S.  Savings,  etc., 
Co.  v.  Harris,  113  Fed.  Rep.  27;  Kirlicks  v. 
Interstate  Bldg.,  etc..  Assoc.,  (C.  C.  A.)  113 
Fed.  Rep.  290;  Kinney  v.  Columbia  Sav.,  etc., 
Assoc.,  113  Fed.  Rep.  359. 

Pennsylvania.  —  Bennett  v.  Eastern  Bldg., 
etc.,  Assoc.,  177  Pa.  St.  233,  55  Am.  St.  Rep. 
723;  Baltimore  Bldg.,  etc.,  Assoc.  v.  Titlow, 
19  Pa.  Co.  Ct.  518;  People's  Bldg..  etc.,  Assoc. 
v.  Berlin,  201  Pa.  St.  1. 

South  Carolina.  —  Equitable  Bldg.,  etc., 
Assoc.  v.  Hoffman,  50  S.  Car.  303;  Pollock  v. 
Carolina  Interstate  Bldg.,  etc.,  Assoc.,  5]  S. 
Car.  420,  54  Am.  St.  Rep.  683;  Turner  v.  Inter- 
state Bldg.,  etc.,  Assoc.,  51  S.  Car.  33. 

Tennessee.  —  Pioneer     Sav.,    etc.,    Co.  v. 
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hand,  it  has  been  held  that  if  the  contract  is  not  usurious  by  the  law  of  the 
place  where  it  is  executed  and  where  the  land  is  situated,  that  law  will  con- 
trol  though  provision  is  made  for  the  repayment  of  the  loan  elsewhere.1 

cc.  Reservation  of  Interest  at  Place  of  Execution.  —  It  has  been  held  that  the 
legality  of  a  note  or  other  instrument  will  be  determined  by  the  place  of  exe- 
cution if  the  interest  is  reserved  there;  that  is,  if  the  amount  of  the  alleged 
usury  is  there  deducted  from  the  consideration  delivered,  though  the  note  is 
payable  elsewhere.9 

(e)  Contracts  in  Violation  of  Eevenue  Laws.  —  The  forum  will  not  ordinarily  take 
notice  of  the  revenue  laws  of  a  foreign  country  in  enforcing  a  contract  made 
in  a  foreign  country  in  violation  of  such  laws.3 

c.  Capacity  to  Contract  —  (i)  In  General. — The  rule  is  sometimes 
stated  that  the  law  of  the  domicil  regulating  the  capacity  of  a  person  to  con- 
tract accompanies  and  governs  the  person  everywhere.4  But  the  general 
current  of  the  English  and  American  authorities  is  in  favor  of  the  rule  that  a 
contract  which  by  the  law  of  the  place  is  recognized  as  lawfully  made  by  a 
capable  person  is  valid  everywhere,  although  the  person  would  not  under  the 
law  of  the  domicil  be  deemed  capable  of  making  it.5  And  the  place  where 
the  contract  is  entered  into  will  govern  though  the  place  of  performance  is 
elsewhere.6 

(2)  Married  Women  —  (a)  In  General.  —  A  married  woman's  capacity  to  con- 
tract is  determined  by  the  lex  loci  contractus,  whether  the  place  of  contract  is  7 


Cannon,  96  Tenn.  5gg,  54  Am.  St.  Rep.  858. 
Compare  Harmon  v.  Hart,  (Tenn.  Ch.  i8gg)  53  S. 
W.  Rep.  310. 

Virginia.  —  National  Mul.  Bldg.,  etc., 
Assoc.  v.  Ashworth,  gi  Va.  706;  People's  Bldg., 
etc..  Assoc.  v.  Tinsley,  g6  Va.  322;  Ware  v. 
Bankers  Loan,  etc.,  Co.,  95  Va.  680,  64  Am. 
St.  Rep.  826. 

West  Virginia. — Gray  v.  Baltimore  Bldg., 
etc..  Assoc.,  48  W.  Va.  164. 

Where  No  Place  of  Payment  Is  Named, —  In 
Equitable  Bldg.,  etc..  Assoc.  v.  Vance,  49  S. 
Car.  402,  it  was  held  ihat  if  it  appeared  to  be 
the  intention  of  the  parties  that  performance 
should  be  in  the  state  of  the  domicil  of  the 
building  and  loan  association,  according  to  the 
law  of  which  the  contract  was  not  usurious, 
that  law  would  prevail,  though  the  contract 
was  entered  into  in  another  state  where  the 
property  was  situated,  and  no  place  of  pay- 
ment was  expressly  provided  for. 

1.  Stansell  v.  Georgia  L.  &  T.  Co.,  96  Ga. 
227. 

In  Fowler  v.  Equitable  Trust-Co.,  141  U.  S. 
384,  it  was  held  that  where  a  contract  of  loan 
was  made  between  a  citizen  of  Illinois  and  a 
corporation  of  another  state,  and  bonds  were 
executed  in  Illinois  and  secured  by  mortgage 
upon  real  estate  situated  there,  the  defense  of 
usury  in  a  court  of  the  United  States  sitting  in 
and  administering  the  laws  of  Illinois  could 
not  be  sustained  upon  the  ground  simply  that 
the  rate  of  interest  executed  or  reserved  was 
in  excess  of  that  allowed  by  the  law  of  the 
state  in  which  the  bonds  were  made  payable. 

2.  Usury  Reserved  at  Place  of  Execution.  — 
Hanrick  v.  Andrews,  9  Port.  (Ala.)  g;  Martin 
v.  Johnson,  84  Ga.  481;  Kilcrease  v.  Johnson, 
85  Ga.  600;  Akers  v.  Demond,  103  Mass.  318; 
Le  Baron  v.  Van  Brunt,  g  Daly  (N.  Y.)  349. 
See  also  Fowler  v.  Equitable  Trust  Co.,  141 
U.  S.  384.  Compare  Curtis  v.  Leavitt,  15  N. 
Y.  9. 


3.  Contracts  in  Violation  of  Revenue  Laws.  — 

James  v.  Catherwood,  3  Dowl.  &  R.  190.  16  E. 
C.  L.  165;  Holman  v.  Johnson,  1  Cowp.  343; 
Planche  v.  Fletcher,  I  Dougl.  251;  Ivey  v. 
Lalland,  42  Miss.  444,  2  Am.  Rep.  606  Ludlow 
v.  Van  Rensselaer,  1  Johns.  (N.  Y.)  94:  Skin- 
ner v.  Tinker,  34  Barb.  (N.  Y.)  333;  Armendiaz 
v.  Serna,  40  Tex.  201. 

4.  Law  of  Domicil  as  Controlling  Capacity  to 
Contract.  —  Roberts  v.  Wilkinson,  5  La.  Ann. 
369;  Baer  v.  Terry,  105  La.  479;  Woodward  v. 
Woodward,  S7  Tenn.  644;  Robinson  v.  Queen, 
S7  Tenn.  445,  10  Am.  St.  Rep.  690.  See  also 
Guepratte  v.  Young,  4  De  G.  &"  Sm.  217;  Parent 
v.  Shearer,  23  L.  C  Jur.  42. 

5.  Lex  Loci  as  Governing  Capacity  to  Contract. 
—  Chicago  First  Nat.  Bank  v.  Mitchell,  (C.  C. 
A.)  92  Fed.  Rep.  565;  Gates  v.  Bingham,  49 
Conn.  278;  Bell  v.  Packard,  69  Me.  105,  31 
Am.  Rep.  251;  MilliKen  v.  Pratt,  125  Mass. 
374,  2S  Am.  Rep.  241.  See  also  the  title  Bonds, 
vol.  4,  p.  625. 

6.  Campbell  v.  Crampton,  2  Fed.  Rep.  417; 
Hauck  Clothing  Co.  v.  Sharpe,  83  Mo.  App. 
385. 

7.  Capacity  of  Married  Woman  to  Contract  — 

United  States.  —  Wadsworth  v.  Henderson,  16 
Fed.  Rep.  447. 

Alabama.  —  Union  Nat.  Bank  v.  Hartwell. 
84  Ala.  379.  See  also  Drake  v.  Glover,  30 
Ala.  382. 

Kentucky.  —  Gibson  v.  Sublett,  82  Ky.  596; 
Griswold  v.  Golding,  (Ky.  1887)  3  S.  W.  Rep. 
535- 

Mississippi.  —  Partee  v.  Silliman,  44  Miss. 
272.     See  also  Wiikowski    v.    Maxwell,  69 

Miss.  56. 

Missouri.  —  Phoenix  Mut.  L.  Ins.  Co.  v. 
Simons,  52  Mo.  App.  357. 

Nebraska.  —  Benton  v.  German- American 
Nat.  Bank,  45  Neb.  850. 

New  Hampshire.  —  Hill  v.  Pine  River  Bank, 
45  N.  H.  300. 
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or  is  not  1  her  domicil.  The  lex  loci  contractus  has  been  applied  rather 
than  the  lex  domicilii,  though  the  domicil  of  the  feme  covert  was  also 
the  forum,  where  by  both  the  lex  loci  contractus  and  the  lex  fori  the  capacity 
of  a  married  woman  to  make  contracts  to  some  extent  was  recognized  under 
statute,3  especially  if  the  policy  of  the  laws  of  the  state  of  the  forum  had 
subsequently  to  the  making  of  the  contract  and  prior  to  the  bringing  of  the 
action  been  changed  by  the  passage  of  a  statute  similar  to  the  lex  loci  con- 
tractus.3 But  a  different  rule  has  been  applied  where  enforcement  of  the  con- 
tract was  sought  in  the  state  of  the  domicil  in  which  a  feme  covert  was  under 
the  common-law  disability  to  make  any  contract  whatever.4 

(b)  Where  Places  of  Execution  and  of  Performance  Are  Different.  —  Where  a  contract  is 
entered  into  by  a  married  woman  in  her  domicil,  the  law  of  that  place  will 
control  as  to  her  capacity  to  make  the  contract  though  it  is  to  be  performed 
elsewhere,  as  where  it  relates  to  property  in  another  jurisdiction.*  Especially 
is  this  true  where  the  domicil  is  also  the  forum.6  But  where  the  domicil  of 
the  feme  covert  was  the  place  of  performance,  the  place  of  the  celebration  of 
the  contract  has  been  held  not  to  govern.7 

(o)  Contract  Made  through  Agent.  —  In  Connecticut  it  has  been  held  that  a  con- 
tract which  a  married  woman  has  not  capacity  to  make  by  the  law  of  her 
domicil  cannot  be  made  by  her  elsewhere  through  the  interposition  of  an 
agent  whom  she  assumes  to  constitute  for  such  purpose  in  her  domicil.8  But 
this  rule  has  been  denied  by  other  authorities.9 


New  Jersey.  —  Bradley  v.  Johnson,  46  N.  J. 
L.  271. 

New  York.  —  Union  Nat.  Bank  v.  Chapman, 
169  N.  Y.  538;  Miller  v.  Campbell,  140  N.  Y. 
457;  Voigt  v.  Brown,  42  Hun  (N.  Y.)  394;  Shil- 
lito  v.  Reineking,  30  Hun  (N.  Y.)  345. 

North  Carolina.  —  Taylor  v.  Sharp,  108  N. 
Car.  377;  Wood  v.  Wheeler,  n I  N.  Car.  231. 

Pennsylvania.  —  Spearman  v.  Ward,  114  Pa. 
St.  634;  Evans  v.  Cleary,  125  Pa.  St.  204,  11 
Am.  St.  Rep.  886. 

Tennessee.  —  Robinson  v.  Queen,  87  Tenn. 
445.  10  Am.  St.  Rep.  690. 

West  Virginia.  —  Dulin  v.  McCaw,  39  W. 
Va.  721. 

Contract  Between  Husband  and  Wife.  —  Bond 
v.  Cummings,  70  Me.  125.  See  also  Dow  u. 
Gould,  etc.,  Silver  Min.  Co.,  31  Cal.  629; 
Reid  v.  Gray,  37  Pa.  St.  508,  78  Am.  Dec.  444. 
Compare  Walker  v.  Marseilles,  70  Miss. 
283. 

1.  Bowles  v.  Field,  78  Fed.  Rep.  742;  Young 
v.  Bullen,  (Ky.  1897)43  S.  W.  Rep.  687;  Bell 
v.  Packard,  69  Me.  105,  31  Am.  Rep.  251; 
Milliken  v.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241;  Ross  v.  Ross,  129  Mass.  243,  37  Am. 
Rep.  321;  Hill  v.  Chase,  143  Mass.  129;  Gra- 
ham v.  Norfolk  First  Nat.  Bank,  84  N.  Y.  393, 
38  Am.  Rep.  528;  Pearl  v.  Hansborough,  9 
Humph.  (Tenn.)  426. 

In  Pennsylvania  it  has  been  held  that  the 
capacity  of  a  married  woman  to  transfer  per- 
sonal property  is,  as  a  general  rule,  determined 
by  the  law  of  her  domicil,  but  that  this  rule  is 
subject  to  the  power  of  another  jurisdiction  to 
declare  otherwise  as  to  any  property  having 
an  actual  or  legal  situs  within  its  borders. 
Loftus  v.  Farmer's,  etc  ,  Nat.  Bank,  133  Pa. 
St.  97. 

Contracts  of  Guaranty,  Suretyship,  Etc.  —  Chi- 
cago First  Nat.  Bank  v.  Mitchell,  (C.  C.  A.)  92 
Fed.  Rep.  565;  Bowles  v.  Field,  78  Fed.  Rep. 
742;  Bell  v.  Packard,  69  Me.  105,  31  Am.  Rep. 


251;  Milliken  v.  Pratt,  125  Mass.  374,  28  Am. 
Rep.  241.  Compare  Freeman's  Appeal,  68 
Conn.  533,  57  Am.  St.  Rep.  112. 

But  in  New  Jersey  it  has  been  held  that  an 
indorsement  for  accommodation  by  a  married 
woman,  though  valid  according  to  the  law  of 
the  place  of  contract,  will  not  be  enforced 
where,  by  a  statute  of  the  forum  and  her 
domicil,  a  married  woman  is  prohibited  from 
becoming  an  accommodation  indorser,  guaran- 
tor, or  surety.  Thompson  v.  Taylor,  65  N.  J. 
L.  107.  But  see  Wright  v.  Remington,  41  N.  J. 
L.  48,  32  Am.  Rep.  180. 

2.  Capacity  of  Married  Woman  Recognized  to 
Some  Extent.  —  Milliken  v.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241;  Brigham  v.  Gilmartin, 
58  N.  H.  346.  See  also  Goldsmith  v.  Ladson, 
20  D.  C.  220;  Baum  v.  Birchal',  150  Pa.  St. 
164,  30  Am.  St.  Rep.  797.  Compare  Louisiana 
Bank  v.  Williams,  46  Miss.  618,  12  Am.  Rep. 
319- 

3.  Milliken  v.  Pratt.  125  Mass.  374,  28  Am. 
Rep.  241;  Case  v.  Dodge,  18  R.  I.  661.  See 
also  Hunter  v.  Conrad,  94  Fed.  Rep.  11. 

4.  Armstrong  v.  Best.  112  N.  Car.  59. 

5.  Where  Domicil  and  Place  of  Celebration  of 
Contract  Identical,  —  Union  Nat.  Bank  v.  Hart- 
well,  84  Ala.  379;  Young  v.  Bullen,  (Ky.  1897) 
43  S.  W.  Rep.  687;  Baer  v.  Terry.  105  La.  479; 
Kerr  v.  Urie,  86  Md.  72,  63  Am.  St.  Rep.  493; 
Hauck  Clothing  Co.  v.  Sharpe,  83  Mo.  App. 
385;  Hill  v.  Pine  River  Bank,  45  N.  H.  300. 

6.  Hanover  Nat.  Bank  r.  Howell,  118  N. 
Car.  271. 

7.  Dalton  v.  Murphy,  30  Miss.  59. 

8.  Freeman's  Appeal,  68  Conn.  533,  57  Am. 
St.  Rep.  it2 

9.  Contract  of  Married  Woman  through  Agent. 
—  Chicago  First  Nat.  Bank  v.  Mitchell,  (C.  C. 
A.)  92  Fed.  Rep.  565;  Bell  v.  Packard,  69  Me. 
105,  31  Am.  Rep.  251;  Milliken  v.  Pratt,  125 
Mass.  374  28  Am.  Rep.  241;  Smith  v.  Frame, 
2  Ohio  Cir.  Dec.  339. 
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(3)  Infants.  —  The  question  whether  an  infant  is  liable  to  an  action  in  the 
courts  of  his  domicil  upon  a  contract  made  by  him  in  a  foreign  country  is 
governed  by  the  lex  loci  contractus. 1 

(4)  Contracts  Relating  to  Realty.  —  The  capacity  of  a  married  woman  2  or 
an  infant  3  to  convey,  encumber,  or  contract  generally  with  reference  to  real 
estate  is  to  be  determined  by  the  law  of  the  place  where  the  property  is 
situated. 

8.  Discharge  of  Contracts —  a.  In  General.  —  The  general  rule  has  been 
laid  down  that  the  discharge  of  a  contract  good  by  the  law  of  the  place 
where  the  contract  is  made  or  is  to  be  performed  is  available  everywhere.4 
This  principle  has  been  applied  to  the  validity  and  sufficiency  of  a  tender  and 
refusal  as  a  full  discharge  or  as  a  present  fulfilment  of  the  contract,0  and 
to  the  sufficiency  of  a  payment  in  paper  money,  bills,  or  other  things.6  So 
the  law  of  the  place  of  execution  and  performance,  rather  than  that  of  the 
domicil  of  husband  and  wife,  has  been  held  to  control  in  determining  the 
capacity  of  the  husband  to  receive  and  discharge  a  debt  due  to  the  wife  as 
between  them  and  the  debtor.7 

b.  Payment  by  Bill  or  Note.  —  According  to  some  of  the  authorities 
the  question  whether  a  payment  by  a  bill  or  note  operates  as  an  extinguish- 
ment of  an  antecedent  debt  is  to  be  determined  by  the  lex  loci  contractus  of 
the  original  debt.8    But  according  to  other  authorities  the  question  is  gov- 


1.  Law  Controlling  Capacity  ol  Infants  to  Con- 
tract.—  Male  v.  Roberts,  3  Esp.  163;  Saul  v. 
His  Creditors,  5  Mart.  N.  S.  (La.)  569,  16  Am. 
Dec.  212;  Baldwin  v.  Gray,  4  Mart.  N.  S.  (La.) 
192,  16  Am.  Dec.  169;  Andrew  v.  His  Credit- 
ors, 11  La.  464;  Wilder's  Succession,  22  La. 
Ann.  219,  2  Am.  Rep.  721;  Thompson  v. 
Ketcham,  8  Johns.  (N.  Y.)  189.  Sell  v.  Miller, 
11  Ohio  St.  331.  See  also  Milliken  v.  Pratt, 
125  Mass.  374,  28  Am.  Rep.  241;  Ross  v.  Ross, 
129  Mass.  243,  37  Am.  Rep.  321;  Huey's  Ap- 
peal, 1  Grant  Cas.  (Pa.)  51."  Compare  Kohne's 
Estate,  1  Pars.  Eq.  Cas.  (Pa.)  399. 

Period  at  Which  Infant  Arrives  at  Majority.  — 
The  question  at  what  period  an  infant  arrives 
at  majority  has  also  been  held  to  be  deter- 
mined by  the  place  where  the  contract  was 
made  or  the  act  in  controversy  was  done. 
See  the  title  Infants,  vol.  16,  p.  262.  See  also 
Donohoe  v.  Donohoe,  19  L.  R.  Ir.  349.  Wil- 
kinson v.  Buster,  124  Ala.  574;  Philpott  v. 
Missouri  Pac.  R.  Co.,  85  Mo.  164.  Compare 
Woodward  v.  Woodward,  87  Tenn.  644. 

2.  Contract  of  Married  Woman  Relating  to  Real 
Estate.  —  Western  Springs  v.  Collins,  (C.  C. 
A.)  98  Fed.  Rep.  933;  Cochran  v.  Benton,  126 
Ind.  58;  Shacklett  v.  Polk,  51  Miss.  378;  Frier- 
son  v.  Williams,  57  Miss.  451;  Read  v.  Brewer, 
(Miss.  1894)  16  So.  Rep.  350;  Johnston  v. 
Gawtry,  11  Mo.  App.  327,  affirmed  83  Mo.  339; 
Baum  v.  Birchall,  150  Pa.  St.  164,  30  Am.  St. 
Rep.  797;  Laviolette  v.  Martin,  11  L.  C.  Rep. 
254.  See  also  Ross  v.  Ross,  129  Mass.  243, 
37  Am.  Rep.  321.  Compare  Kelly  v.  Davis,  28 
La.  Ann.  773;  Merrielles  v.  Keokuk  State 
Bank,  5  Tex.  Civ.  App.  483. 

In  Kentucky  it  has  been  held  that  where  a 
note  made  by  a  married  woman  in  her  domicil 
is  invalid  as  a  personal  obligation  by  the  laws 
of  that  state,  no  presumption  will  arise  that 
the  contract  was  executed  with  a  view  to  its 
being  a  charge  on  land  in  another  state,  by 
whose  laws  a  valid  charge  might  be  made. 
Griswold  v.  Golding,(Ky.  1887)  3  S.  W.  Rep.  535. 

Mortgages.  —  Thomson  v.  Kyle,  39  Fla.  582, 


63  Am.  St.  Rep.  193;  Post  v.  Springfield  First 
Nat.  Bank,  138  111.  559;  Swank  v.  Hufnagle, 
in  Ind.  453;  Otis  v.  Gregory,  ill  Ind.  504; 
Cochran  v.  Benton,  126  Ind.  58.  Compare 
Evans  v.  Beaver,  50  Ohio  St.  190,  40  Am.  St. 
Rep.  666. 

Personal  Covenant  Between  Husband  and  Wife. 

—  In  Massachusetts  it  has  been  held  that  the 
lex  ret  sita1  cannot  control  personal  covenants 
not  purporting  to  be  conveyances  between 
spouses  outside  the  jurisdiction,  although  con- 
cerning realty  within  it.  Poison  v.  Stewart. 
167  Mass.  211,  57  Am.  St.  Rep.  452.  Compare 
Doyle  v.  McGuire  38  Iowa  410. 

3.  Mortgage  Executed  by  Infant.  —  Sell  v. 
Miller,  11  Ohio  St.  331. 

4.  Law  Controlling  Discharge  of  Contracts.  — 
Story  on  Conflict  of  Laws  (8th  ed.),  £  331; 
Pritchard  v.  Norton,  106  U.  S.  132;  Goodman 
v.  Munks,  8  Port.  (Ala.)  84;  Harrison  v. 
Edwards.  12  Vt.  648. 

Rescission  of  Contract.  —  Loaiza  v.  Superior 
Ct.,  85  Cal.  11,  20  Am.  St.  Rep.  197. 

Discharge  of  Surety.  —  Tenant  v.  Tenant,  110 
Pa.  St.  478. 

Release  of  One  of  Two  Partners.  —  Greenwald 
v.  Kaster,  86  Pa.  St.  45. 

Discharge  in  Bankruptcy  and  Insolvency.  — 
See  the  title  Insolvency  and  Bankruptcy, 
vol.  16.  p.  783  et  sea. 

5.  Sufficiency  of  Tender.  —  Warder  v.  Arell,  2 
Wash.  (Va.)  282,  1  Am.  Dec.  488.  See  also 
Pritchard  v.  Norton,  106  U.  S.  132. 

6.  Medium  of  Payment.  —  Sea  right  v.  Cal- 
braith,  4  Dall.  (U.  S.)  325.  See  also  Pritchard 
v.  Norton,  106  U.  S.  132. 

7.  Capacity  of  Husband  to  Receive  Money  in 
Discharge  of  Debts  Due  to  Wife  —  Graham  v. 
Norfolk  First  Nat.  Bank,  84  N.  Y.  393,  38  Am. 
Rep.  528. 

8.  Bill  or  Note  in  Payment  of  Antecedent  Debt. 

—  Vancleef  v.  Therasson,  3  Pick.  (Mass.)  12; 
Tarbox  v.  Childs,  165  Mass.  408.  See  also 
Pritchard  v.  Norton,  106  U.  S.  133;  Bartsch  r. 
Atwater,  1  Conn.  409. 
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erned  by  the  law  of  the  place  where  the  note  was  given,  unless  the  parties 
have  agreed  to  the  contrary.1 

9.  Particular  Contracts  —  a.  Contracts  Relating  to  Realty  —  (i)  Abso- 
lute Conveyances.  —The  validity,  both  formal  and  essential,2  and  the  con- 
struction and  effect  3  of  a  transfer  of  title  to  or  interests  in  land  are  determined 
by  the  law  of  the  place  where  the  land  is  situated.  This  rule  applies  with  full 
force  to  assignments  for  the  benefit  of  creditors  conveying  real  property.4 

(2)  Mortgages.  —  And  this  principle  applies  as  well  to  mortgages  as  to  con- 
veyances absolute.5 


1.  Thomson-Houston  Electric  Co.  v.  Palmer, 
52  Minn.  174,  38  Am.  St.  Rep.  536;  Ward  v. 
Howe,  38  N.  H.  35;  Gilman  v.  Stevens,  63  N. 
H.  342. 

2.  Law  Controlling  Validity  of  Transfer  of  Land 

—  United  Slates.  —  Northwestern  Mut.  L.  Ins. 
Co.  v.  Overholt,  4  Dill.  (U.  S.)  287.  See  also 
U.  S.  v.  Fox,  94  U.  S.  315;  Arndt  v.  Griggs, 
134  U.  S.  316. 

Arkansas.  —  McDaniel  v.  Grace,  15  Ark.  465. 

District  of  Columbia.  —  Keane  v.  Chamber- 
lain. 14  App.  Cas.  (D.  C.)  84. 

Illinois.  —  Post  v.  Springfield  First  Nat. 
Bank.  138  111.  559.  See  also  Bissell  v.  Terry, 
69  111.  184. 

Iowa.  —  Doyle  v.  McGuire,  38  Iowa  410; 
Loving  v.  Pairo,  10  Iowa  283;  Moore  v. 
Church,  70  Iowa  208,  59  Am.  Rep.  439;  Acker 
v.  Priest,  92  Iowa  610. 

Kansas.  —  Watson  v.  Holden,  58  Kan.  657. 

Kentucky.  —  See  Williams  z\  Jones,  14  Bush 
(Ky.)4i8. 

Louisiana.  —  Larendon's  Succession,  39  La. 
Ann.  952. 

Maryland.  —  See  Harper  v.  Hampton,  I 
Har.  &  J.  (Md.)  622. 

Massachusetts.  — ■  Osborn  v  Adams,  18  Pick. 
(Mass.)  245.  See  also  Ross  v.  Ross,  129  Mass. 
243.  37  Am.  Rep.  321. 

New  Jersey.  —  Bentley  v.  Whittemore,  18  N. 
J.  Eq.  366. 

South  Dakota.  —  See  Commercial  Bank  v. 
Jackson,  7  S.  Dak.  135. 

Canada.  —  Belanger  v.  Mann,  11  Quebec  71 ; 
Laviolette  v.  Martin,  11  L.  C.  Rep.  254. 

Conveyance  Founded  on  Lottery  Consideration. 

—  Ridgeway  v.  Underwood,  4  Wash.  (U.  S.) 
129. 

But  in  Hubbard  v.  Sayre,  105  Ala.  440,  it 
was  held  that  the  validity  of  a  deed  given  by  a 
resident  of  Alabama,  conveying  lands  situated 
therein  in  payment  of  commissions  earned 
and  advances  made  by  a  broker  in  New  York 
in  the  purchase  and  sale  of  cotton  futures, 
was  to  be  determined  by  the  law  of  New  York. 

Necessity  of  Seal.  —  U.  S.  v.  Crosby,  7  Cranch 
(U.  S.)  115;  Gibbs  v.  McGuire,  70  Miss.  646. 

Lease  of  Sporting  Right  over  Land.  —  Adams 
v.  Clutterbuck  10  Q.  B.  D.  403. 

Acknowledgment.  —  For  a  discussion  of  the 
question  by  what  law  acknowledgments  affect- 
ing realty  are  governed,  see  the  title  Acknowl- 
edgments, vol.  1,  p.  504.  And  see  the  follow- 
ing cases:  Prentice  v.  Duluth  Storage,  etc., 
Co.,  (C.  C.  A.)  38  Fed.  Rep.  437;  Post  v. 
Springfield  First  Nat.  Bank,  138  111.  559;  Stin- 
son  v.  Geer,  42  Kan.  520;  Dorsey  v.  Conrad, 
49  Neb.  443;  Masterson  v.  Todd,  6  Tex.  Civ. 
App.  13T. 

3.  Construction  and  Effect  of  Absolute  Convey- 
ance—  England.  —  See  Robinson  v.  Bland,  2 

1 


Burr.  ro77;  Norton  v.  Florence  Land,  etc.,  Co., 
7  Ch.  D.  332. 

United  Stales.  —  McGoon  v.  Scales,  9  Wall. 
(U.  S.)  23. 

Indiana.  —  Wines  v.  Woods,  tog  Ind.  291. 
Iowa.  —  Schee  v.  La  Grange,  78  Iowa  ior; 
Acker  v.  Priest,  92  Iowa  610. 

Louisiana.  —  Cassidy's  Succession,  40  La. 
Ann.  827. 

Minnesota.  —  Bronson  v.  St.  Croix  Lumber 
Co.,  44  Minn.  348. 

Missouri.  —  Cummings  v.  Powell,  r6  Mo. 
App.  559;  Richardson  v.  De  Giverville,  107 
Mo.  422,  28  Am.  St.  Rep.  426. 

New  York.  —  Genet  v.  Delaware,  etc., 
Canal  Co.,  (N.  Y.  Super.  Ct.  Eq.  T.)  13  Misc. 
(N.  Y.)  409. 

Pennsylvania. —  Lewis  v  Barry,  72  Pa.  St.  18. 
Leases.  —  Stanton  v.  Harvey,  44  La.  Ann. 
511;  Graves  v.  Cameron,  9  Daly  (N.  Y.)  T52. 
See  also  Alexander  v.  Barker,  (Kan.  1902)  67 
Pac.  Rep.  829. 

4.  Assignments  for  Benefit  of  Creditors.  —  Dan- 
ner  v.  Brewer,  69  Ala.  igr;  Keane  v.  Cham- 
berlain, 14  App.  Cas.  (D.  C.)  84;  Watson  v. 
Holden,  58  Kan.  657.  And  see  the  title  As- 
signments for  the  Benefit  of  Creditors, 
vol.  3,  p.  53. 

5.  Validity  of  Mortgages  —  United  States.  — 
Oregon,  etc..  Trust,  etc.,  Co.  v.  Rathbun,  5 
Sawy.  (U.  S.)  32. 

Iowa.  —  Manton  v.  Seiberling,  107  Iowa  534. 
Massachusetts.  —  Goddard  v.  Sawyer,  g  Allen 
(Mass.)  78. 

New  Hampshire.  —  Fessende'n  v.  Taft,  65  N. 
H.  39- 

New  Jersey.  —  Boehme  v.  Rail,  51  N.  J.  Eq. 
551.  Compare  Manhattan,  etc.,  Sav.,  etc., 
Assoc.  v.  Massarelli,  (N.  J.  1899)  42  Atl.  Rep. 
284. 

New  York.  —  Hosford  v.  Nichols,  1  Paige 
(N.  Y.)  220. 

Pennsylvania.  —  Baum  v.  Birchall,  150  Pa. 
St.  164,  30  Am.  St.  Rep.  797. 

Canada.  —  Purdom  v.  Pavey,  26  Can.  Sup. 
Ct.  412. 

Mortgage  Founded  on  Usurious  Consideration. 

—  But  whether  the  contract  for  the  loan  of 
money  to  secure  the  payment  of  which  the 
mortgage  was  executed  is  usurious  is  to  Le 
determined  by  the  lex  loci  contractus  See 
supra,  this  section,  Validity —  Essential  Validity 

—  Particular  Grounds  of  Invalidity  —  Usurious 
Contracts. 

Equitable  Mortgage.  —  As  to  the  validity  of 
a  mortgage  by  the  deposit  of  title  deeds,  see 
the  title  Equitable  Mortgages,  vol.  n,  p.  141. 

Construction  and  Effect  of  Mortgage.  —  Allen 
v.  Allen,  95  Cal.  184;  Miller  v.  Shotwell,  38  La. 
Ann.  890;  Whipple  v.  Fowler,  41  Neb.  675. 
See  also  Ashurst  v.  Ashurst,  119  Ala.  219; 
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(3)  Executory  Contracts.  —  So,  as  a  general  rule,  the  validity,1  interpreta- 
tion, and  effect  2  of  an  executory  contract  affecting  real  property  are  to  be 
determined  by  the  law  of  the  place  where  the  property  is  situated.  But  in 
Massachusetts  the  rule  has  been  broadly  stated,  in  a  suit  to  enforce  the  specific 
performance  of  a  contract  to  release  an  interest  in  lands,  that  the  lex  rei  sites 
cannot  control  personal  covenants  not  purporting  to  be  conveyances  between 
persons  outside  the  jurisdiction,  although  concerning  lands  within  it.3  In 
England  the  interpretation  and  effect  of  a  contract  relating  to  lands  not 
amounting  to  a  conveyance  are  determined  by  the  law  with  reference  to 
which  the  contract  is  made.4  It  will  be  presumed,  however,  that  the  parties 
contracted  with  reference  to  the  law  of  the  place  where  the  property  was 
situated.6 

(4)  Covenants  —  Construction  and  Effect.  —  In  an  action  for  the  breach  of  a 
covenant,  the  construction  and  force  of  the  covenant,  including  what  amounts 
to  a  breach  and  the  rule  as  to  damages,  must  be  governed  by  the  lex  situs.6 
So  the  question  whether  a  covenant  contained  in  a  deed  runs  with  the  land  is 
to  be  determined  by  the  law  of  the  state  where  the  land  is  situated.7 

Validity.  —  A  distinction  has  been  drawn  between  the  law  governing  the 
validity  of  a  deed  as  a  conveyance  of  land  and  the  law  governing  the  validity 
of  personal  contracts  therein  collateral  to  the  title  for  the  assurance  of  the 
purchaser,  it  being  held  that  the  law  of  the  jurisdiction  in  which  the  contract 
was  made  and  where  the  covenantee  was  domiciled  controlled.8 

b.  Transfer  of  Personalty  —  (1)  In  General.  —  The  validity  and  effect 
of  the  transfer  of  personal  chattels  depend,  as  a  general  rule,  upon  the  law  of 
the  country  in  which  the  transfer  takes  place.*    Thus,  the  transfer  of  movable 


Thayer  v.  Marsh,  11  Hun  (N.  Y.)  501,  affirmed 
75  N.  Y.  340.  Compare  Brown  v.  National 
Bank,  44  Ohio  St.  269.  But  it  has  been  held 
that  a  contract  to  pay  a  debt  will  be  interpreted 
and  given  effect  according  to  the  lex  loci  con- 
tractus, though  the  debt  may  be  secured  by  a 
mortgage  on  real  estate  situate  elsewhere. 
Campbell  v.  Dent,  2  Moo.  P.  C.  292.  See  also 
Commercial  Bank  v.  Jackson,  9  S.  Dak.  605. 

Where  the  Mortgage  Covers  Property  in  Two 
Jurisdictions,  the  laws  of  which  on  a  question 
of  interpretation  are  diametrically  opposed  to 
each  other,  and  it  does  not  appear  in  what 
jurisdiction  the  mortgage  was  executed,  it  has 
been  declared  that  the  rules  of  comity  will  not 
be  applied  in  its  construction,  but  the  fotum 
will  adopt  that  construction  which  is  decreed 
by  it  to  be  authorized  by  law.  Mississippi 
Valley,  etc.,  R.  Co.  v.  U.  S.  Express  Co.,  81  111. 
534- 

Whether  Instrument  Is  Mortgage  or  Absolute 
Conveyance. —  Baxter  v.  Willey,  9  Vt.  276,  31 
Am.  Dec.  623. 

But  in  Louisiana  it  is  held  that  the  question 
whether  an  instrument  is  to  be  regarded  as  a. 
mortgage  on  lands  in  that  jurisdiction  is  con- 
trolled by  the  law  of  the  place  where  it  was 
executed.  Miller  v.  Shotwell,  38  La.  Ann. 
890;  Gates  v.  Gaither.  46  La.  Ann.  286. 

1.  Validity  of  Executory  Contract.  —  Bissell  v. 
Terry,  69  111.  184;  Morris  v.  Linton,  61  Neb. 
537.  These  cases  involved  the  validity  of 
powers  of  attorney  to  convey  lands. 

Champertous  Contract.  —  Breckinridge  v. 
Moore.  3  B.  Mon.  (Ky.)62g;  Giddings  v.  East- 
man, Clarke  (N.  Y.)  19. 

Validity  under  Statute  of  Frauds.  —  Bissell  v. 
Terry,  69  111  191;  Abell  v.  Douglass,  4  Den. 
(N.  Y.)  305;  Siegel  v.  Robinson,  56  Pa.  St.  19, 
93  Am.  Dec.  775.    See  also  Wolf  v.  Burke,  18 


Colo.  264;  Miller  v.  Wilson,  146  111.  523,  37 
Am.  St.  Rep.  186;  Cochran  v.  Ward,  5  Ind. 
App.  89,  51  Am.  St.  Rep.  229;  Marie  v.  Garri- 
son, (,N.  Y.  Super.  Ct.)  13  Abb.  N.  Cas.  (N.  Y.) 
210. 

2.  Interpretation  and  Effect  of  Executory  Con- 
tract. —  Garden  City  Sand  Co.  v.  Miller,  157 
111.  225;  Latrobe  v.  Winans,  89  Md.  636.  See 
also  Glenn  v.  Thistle,  23  Miss.  42. 

Option  for  Purchase  of  Land.  —  Clark  v.  Har- 
mer,  9  App.  Cas.  (D.  C.)  1. 

8.  Massachusetts.  —  Poison  v.  Stewart,  167 
Mass.  212,  57  Am.  St.  Rep.  452. 

4.  England.  —  Cood  v.  Cood,  33  Beav.  314; 
Campbell  v.  Dent,  2  Moo.  P.  C.  292.  Compare 
Waterhouse  v.  Stansfield,  9  Hare  234,  10  Hare 
254 

5.  Lloyd  v.  Guibert,  L.  R.  1  Q.  B.  115. 

6.  Construction  and  Effect  of  Covenants.  —  K 1  i  ng 

v.  Sejour,  4  La.  Ann.  12S;  Cassidy's  Succes- 
sion,  40  La.  Ann.  827;  Tillotson  v.  Prichard, 
60  Vt.  94,  6  Am.  St.  Rep.  95.  See  also  Matheny 
v.  Stewart.  10S  Mo.  73;  Hazelett  v.  Woodruff, 
150  Mo.  534.  But  see  Looney  Reeves,  5 
Kan.  App.  279. 

7.  Whether  Covenant  Huns  with  Land.  —  Fisher 
v.  Parry,  6S  Ind.  465;  Riley  v.  Burroughs,  41 
Neb.  296.  Compare  Worley  v.  Hineman,  6 
Ind.  App.  240.  See  also  the  title  Covenants, 
vol.  8,  p.  144. 

8.  Validity  of  Covenants.  —  Phelps  v.  Decker, 
10  Mass.  267. 

9.  Law  Controlling  Transfers  of  Personalty  — 
England.  —  Alcock  v.  Smith,  (1892)  I  Ch.  238. 

Alabama. — Inge  v.  Murphy,  10  Ala.  885; 
Burt  v.  Kimbell,  5  Port.  (Ala.)  137. 

California.  —  Forbes  v.  Scannell,  13  Cal.  242. 

Connecticut.  —  Ballard  v.  Winter,  39  Conn. 
179. 

Kansas.  —  Denny  v.  Faulkner,  22  Kan.  89. 
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property,  duly  carried  out  according  to  the  law  of  the  place  where  the  prop- 
erty is  situated,  is  not  rendered  ineffectual  by  showing  that  such  transfer  as 
carried  out  is  not  in  accordance  with  the  lex  domicilii  of  the  owner.1  So  if  a 
valid  transfer  is  made  in  the  owner's  domicil,  it  will  be  regarded  as  valid  by 
the  courts  of  every  other  country  where  it  is  brought  in  question.2 

Effect  of  Violation  of  Public  Policy  of  Forum.  —  But  judicial  comity  does  not 
require  a  jurisdiction  in  which  the  validity  or  effect  of  a  transfer  is  brought 
in  controversy  to  enforce  the  lex  loci  or  lex  domicilii  if  it  is  in  violation  of 
the  policy  of  the  forum  relating  to  property  within  its  borders,  or  impairs  the 
rights  or  remedies  of  domestic  creditors,  or  is  otherwise  prejudicial  to  the 
interests  of  its  citizens.3 

(2)  Sales  —  (a)  Place  of  Sale.  —  The  place  of  sale  of  goods  is  the  place  of 
delivery,  where  the  sale  is  completed  by  delivery.4  Thus,  if  a  person  resid- 
ing in  one  state  orders  goods  of  one  residing  in  another  state,  who  there 
delivers  the  goods  ordered  to  a  carrier  for  the  purchaser,  the  contract  is 
deemed  to  be  made  there,  in  the  absence  of  an  agreement  to  the  contrary.3 
But  if  the  parties  agreed  that  the  goods  should  be  delivered  by  the  carrier  as 


Maine.  —  Gross  v.  Jordan,  83  Me.  380. 

Massachusetts.  —  Frank  v.  Bobbitt,  155  Mass. 
112;  Tarbox  v.  Childs,  165  Mass.  408. 

Minnesota.  —  Matter  of  Dalpay,  41  Minn.  532, 
16  Am.  Si.  Rep.  729. 

Missouri.  —  Richardson  v.  De  Giverville, 
107  Mo.  422,  28  Am.  St.  Rep.  426. 

New  Jersey.  —  Brook  v.  Vannest,  58  N.  J.  L. 
162. 

New  York.  —  Nichols  v.  Mase.  94  N.  Y.  160. 

Oklahoma.  —  Williams  v.  Kemper,  etc.,  Dry 
Goods  Co.,  4  Okla.  145. 

Pennsylvania.  —  Fowler's  Appeal,  125  Pa. 
St.  388,  11  Am.  St.  Rep.  902;  Guttman  v.  Cole, 
21  W.  N.  C.  (Pa.)  96. 

Tennessee.  —  Lally  v.  Holland,  1  Swan 
(Tenn.)  399;  Eaves  v.  Gillespie,  1  Swan  (Tenn.) 
130. 

Vermont.  —  Beverwick  Brewing  Co.  v. 
Oliver,  69  Vt.  323. 

1.  In  re  Queensland  Mercantile,  etc.,  Co., 
(1891)  1  Ch.  536;  Mead  v.  Dayton,  28 
Conn.  39. 

So  a  transfer  is  void  if  void  by  the  place  of 
transfer  and  where  the  property  is  situated. 
Julius  Winkelmeyer  Brewing  Assoc.  v.  Nipp, 
6  Kan.  App.  730;  Suit  v.  Woodhall,  113  Mass. 
391;  Weil  v.  Golden,  141  Mass.  364. 

2.  United  States.  —  Cole  v.  Cunningham,  133 
U.  S.  107;  Barnett  v.  Kinney,  147  U.  S.  476; 
Green  v.  Van  Buskirk,  5  Wall.  (U.  S.)  307,  7 
Wall.  (U.  S.)  139. 

Connecticut. — Vanbuskirk  v.  Hartford  F. 
Ins.  Co.,  14  Conn.  586;  Ward  v.  Connecticut 
Pipe  Mfg.  Co.,  71  Conn.  345,  71  Am.  St.  Rep. 
207. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  Glenn, 
28  Md.  287,  92  Am.  Dec.  688;  Moore  v.  Land, 
etc..  Co.,  82  Md.  288. 

Massachusetts.  —  Frank  v.  Bobbitt,  155  Mass. 
112. 

New  Jersey.  —  Frazier  v.  Fredericks,  24  N.  J. 
L.  162;  Runyon  v.  Groshon,  12  N.  T.  Eq.  86. 

New  York.  —  Ockerman  v.  Cross,  54  N.  Y. 
29;  Warner  v.  Jaffray,  96  N.  Y.  248,  48  Am. 
Rep.  616;  Keller  v.  Paine,  107  N.  Y.  83;  Town- 
send  v.  Allen,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
Supp.  73.  affirmed  126  N.  Y.  646;  Sullivan  v. 
Babcock,  (Supm.  Ct.  Spec.  T.)  63  How.  Pr. 
(N.  Y.)  120. 


In  many  of  these  cases  the  statement  was 
made  that  a  transferof  personalty  valid  by  the 
law  of  the  owner's  domicil  is  valid  every- 
where. 

A  Trust  Deed  of  personalty,  valid  by  the 
laws  of  the  place  where  it  is  made  and  where 
the  grantor  and  the  beneficiary  are  domiciled, 
is  valid  everywhere,  although  made  to  a  trus- 
tee in  a  foreign  jurisdiction.  Wyse  v.  Dan- 
d ridge,  35  Miss.  672,  72  Am.  Dec.  149 ;  Fowler's 
Appeal,  125  Pa.  St.  388,  11  Am.  St.  Rep.  902. 

3.  Effect  of  Violation  of  Policy  of  Forum  — 
United  States.  —  Green  v.  Van  Buskirk,  5  Wall. 
(U.  S.)  307,  7  Wall.  (U.  S.)  139. 

Kansas.  —  Denny  v.  Faulkner,  22  Kan.  89. 

Kentucky.  —  Levy  v.  Kentucky  Distilling 
Co.,  9  Ky.  L.  Rep.  103. 

Massachusetts.  —  Hallgarten  v.  Oldham,  135 
Mass.  7. 

Minnesota.  —  Matter  of  Dalpay,  41  Minn.  532, 
16  Am.  St.  Rep.  729. 

New  Jersey.  —  State  Bank  v.  Plainfield  First 
Nat.  Bank,  34  N.  J.  Eq.  450;  The  Steam 
Lighter  Maria,  7  N.  J.  L.  J.  115;  Varnutn  v. 
Camp,  13  N.  J.  L.  326,  25  Am.  Dec.  476. 

New  York.  —  Warner  v.  Jaffray,  96  N.  Y. 
248,  48  Am.  Rep.  616;  Keller  v.  Paine,  107  N. 
Y.  83;  Dearing  v.  McKinnon  Dash,  etc.,  Co., 
165  N.  Y.  78. 

Pennsylvania.  —  Loftus  v.  Farmers,  etc., 
Nat.  Bank,  133  Pa.  Si.  97. 

4.  Place  of  Delivery  as  Place  of  Sale.  —  Dow  v. 
Gould,  etc.,  Silver  Min.  Co.,  31  Cal.  629;  Mead 
v.  Dayton,  28  Conn.  39;  Lewis  v.  McCabe,  49 
Conn.  155,  44  Am.  Rep.  217;  Weil  v.  Golden, 
141  Mass.  364. 

5.  Delivery  to  Carrier  for  Purchaser  —  United 
States.  —  G.  A.  Gray  Co.  v.  Taylot  Bros.  Iron- 
Works  Co.,  (C.  C.  A.)  66  Fed.  Rep.  686. 

Illinois,  —  Brinker  v.  Scheunemann,  43  111. 
App.  662. 

Indiana.  —  Diether  v.  Ferguson  Lumber  Co., 
9  Ind.  App.  173. 

Iowa.  —  Engs  v.  Priest,  65  Iowa  232. 

Kansas.  —  McCarty  v.  Gordon.  16  Kan.  37. 

Massachusetts.  —  French  v.  Mansfield,  97 
Mass.  89:  Kline  v.  Baker,  99  Mass.  253;  Brock- 
wav  v.  Maloney,  102  Mass.  308;  Dolan  v.  Green, 
110  Mass.  322;  Milliken  v.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241;  Portsmouth  Brewing 
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the  seller's  agent  in  the  state  of  the  purchaser,  the  law  of  the  latter  state  will 
govern.1 

(b)  Law  Controlling  Sales.  — The  general  rule  is  that  as  between  the  parties  to 
the  contract  and  as  to  third  persons,  the  validity,  interpretation,  and  effect  of 
a  sale  of  personalty  will  be  governed  by  the  law  of  the  place  where  the  trans- 
fer takes  place,2  and  this  though  the  seller  be  domiciled  elsewhere,3  where 
also  the  property  is  situated.4  But  the  validity  of  a  sale  made  at  the  place 
where  the  owner  resides  will  not  be  determined  by  the  lex  loci  contractus 
if  the  property  is  situated  in  another  jurisdiction  whose  citizens  would  be 
prejudiced  by  an  application  of  such  law.5 

Effect  of  Removal  of  Property  After  Sale.  —  Where  a  sale  is  valid  by  the  lex  rei  sitce 
at  the  time  of  the  contract,  which  is  also  the  owner's  domicil  and  the  place 
of  the  contract,  it  will  not  be  treated  as  invalid  as  to  creditors  of  the  original 
owner  by  the  law  of  a  state  to  which  the  property  is  subsequently  removed.' 


Co.  v.  Smith,  155  Mass.  100;  Orcutt  v.  Nelson, 
1  Gray  (Mass.)  536;  Merchant  v.  Chapman,  4 
Allen  (Mass  )  362. 

Michigan.  —  Kling  v.  Fries,  33  Mich.  275. 
See  also  Webber  v.  Howe,  36  Mich.  150,  24 
Am.  Rep.  590:  Sullivan  v.  Sullivan,  70  Mich. 
583. 

Minnesota.  —  In  re  Kahn,  55  Minn.  509. 
Missouri.  —  Kerwin  v.  Doran,  29  Mo.  App. 

397- 

New  Hampshire .  —  Lauten  v.  Rowan,  59  N. 
H.  215;  Fuller  v.  Leet,  59  N.  H.  163;  Lynch 
v.  Stott,  67  N.  H.  589. 

New  York.  —  Backman  v.  Jenks,  55  Barb. 
(N.  Y  )  468. 

Oklahoma.  — Jaffray  v.  Wolf,  4  Okla.  303. 

Pennsylvania . — Braunn  v.  Keally,  146  Fa.  St. 
519,  28  Am.  St.  Rep.  811;  Baum  v.  Birchall, 
150  Pa.  St.  164,  30  Am.  St.  Rep.  797;  Perlman 
v.  Sartorius,  162  Pa.  St.  325;  Lowrey  v.  Ulmer, 
1  Pa.  Super.  Ct.  425;  Whiting  Mfg.  Co.  v. 
Fourth  St.  Nat.  Bank,  15  Pa.  Super.  Ct.  419. 

Rhode  Island.  —  Mack  v.  Lee,  13  R.  I.  293. 

Compare  Rome  Furniture,  etc.,  Co.  v.  Wall- 
ing, (Tenn.  Ch  1900)  58  S.  W.  Rep.  1094. 

1.  Julius  Winkelmeyer  Brewing  Assoc.  v. 
Nipp,  6  Kan.  App.  730;  Suit  v.  Woodhall,  113 
Mass.  391;  Weil  v.  Golden,  141  Mass.  364. 
See  also  Wilson  v.  Lewiston  Mill  Co.,  150  N. 
Y.  314,  55  Am.  St.  Rep.  680. 

2.  Law  Controlling  Sales  —  England.  —  Cam- 
mell  v.  Sevvell,  5  H.  &  N.  728. 

Canada.  —  Rhode  Island  Locomotive  Works 
:•.  South  Eastern  R.  Co.,  31  L.  C.  Jur.  86. 

United  States.  —  G.  A.  Grav  Co.  v.  Taylor 
Bros.  Iron  Works  Co.,  (C.  C.  A.)  66  Fed.  Rep. 
686. 

Connecticut.  —  Koster  v.  Merritt,  32  Conn. 
248. 

Illinois.  —  Brinker  v.  Scheunemann,  43  111. 
App.  662. 

Indiana.  —  Dietherz».  Ferguson  Lumber  Co., 
9  Ind.  App.  173. 

Iowa.  —  Fred  Miller  Brewing  Co.  v.  De 
France,  90  Iowa  395. 

Massachusetts.  —  Finch  v.  Mansfield,  97 
Mass.  89;  Kline  v.  Baker,  99  Mass.  253; 
Brockway  v.  Maloney,  102  Mass.  308;  Dolan 
v.  Green,  110  Mass.  322,  Ames  v.  McCamber, 
124  Mass.  85;  Milliken  v.  Pratt,  125  Mass.  374, 
28  Am.  Rep.  241;  Portsmouth  Brewing  Co.  v. 
Smith,  155  Mass.  100;  Tarbox  v.  Childs,  165 
Mass.  408;  Orcutt  v.  Nelson,  1  Gray  (Mass.) 


536;  Merchant  u.  Chapman,  4  Allen  (Mass.) 
362. 

Michigan.  —  Kling  v.  Fries,  33  Mich.  275; 
Sullivan  v.  Sullivan,  70  Mich.  583.  See  also 
Webber  v.  Howe,  36  Mich.  150,  24  Am.  Rep. 

590. 

Minnesota.  — In  re  Kahn,  55  Minn.  509. 

New  Hampshire.  —  Lynch  v.  Stott.  67  N.  H. 
589;  French  v.  Hall,  9  N.  H.  137,  32  Am.  Dec. 
341;  Sessions  v.  Little,  9  N.  H.  271;  Lauten  v. 
Rowan,  59  N.  H.  215;  Fuller  v.  Leet,  59  N.  H. 
163. 

New  York.  —  Backman  v.  Jenks,  55  Barb. 
(N.  Y.)  468;  D'lvernois  v.  Leavitt,  23  Barb. 
(N.  Y.)  63. 

Oklahoma.  —  Jaffray  v.  Wolf,  4  Okla  303. 

Pennsylvania.  —  Born  v.  Shaw,  29  Pa.  St. 
288,  72  Am.  Dec.  633;  Baltimore,  etc.,  R.  Co. 
v.  Hoge,  34  Pa.  St.  214;  Henry  v.  Philadel- 
phia Warehouse  Co.,  81  Pa.  St.  76;  Braunn  v. 
Keally,  146  Pa.  St.  519,  28  Am.  St.  Rep.  8ri; 
Baum  v.  Birchall.  150  Pa.  St.  164,  30  Am.  St. 
Rep.  797;  Perlman  v.  Sartorius,  162  Pa.  St. 
325;  Arnold  v.  Shade,  3  Phila.  (Pa.)  82,  15  Leg. 
Int.  (Pa.)  75;  Lowrey  v.  Ulmer,  1  Pa.  Super. 
Ct.  425;  Whiting  Mfg.  Co.  v.  Fourth  St.  Nat. 
Bank,  15  Pa.  Super.  Ct.  419. 

Rhode  Island.  —  Mack  v.  Lee,  13  R.  I.  293. 

See  also  Beverwick  Brewing  Co.  v.  Oliver, 
69  Vt.  323;  State  v.  O'Neil,  58  Vt.  140.  56  Am. 
Rep.  557.  And  see  the  title  Intoxicating 
Liquors,  vol.  17,  p.  312  et  sea. 

3.  Seller  Domiciled  Elsewhere.  —  Mead  v.  Day- 
ton, 28  Conn.  39;  Julius  Winkelmeyer  Brew- 
ing Assoc.  v.  Nipp,  6  Kan.  App.  730;  Suit  v. 
Woodhall,  113  Mass.  391;  Weil  v.  Golden,  141 
Mass.  364.  See  also  Wilson  v.  Lewiston  Mill 
Co.,  150  N.  Y.  314,  55  Am.  St.  Rep.  680. 

4.  McLanez'.  His  Creditors,  47  La.  Ann.  134; 
Erman  v.  Lehman,  47  La.  Ann.  1651;  Dough- 
erty v.  Curie,  2  Humph.  (Tenn.)  453. 

5.  Olivier  v.  Townes,  2  Mart.  N.  S.  (La.)  93. 

6.  Effect  of  Removal  of  Property  After  Sale.  — 
U.  S.  Bank  v.  Lee.  13  Pet.  (U.  S.)  107;  Wyse 
v.  Dandridge,  35  Miss.  672,  72  Am.  Dec.  149; 
Born  Shaw,  29  Pa.  St.  288.  72  Am.  Dec. 
633;  Reid  v.  Gray.  37  Pa.  St.  508,  78  Am.  Dec. 
444;  Kurne<-  v.  O'Neil,  39  W.  Va.  51?. 

Equitable  Not  Changed  into  Legal  Title.  —  So 
bringing  personal  property  to  which  a  married 
woman  has  only  an  equitable  title,  by  reason 
of  a  gift  from  her  husband,  from  one  state 
where  she  acquired  such  title  into  another  state 
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So  if  a  sale  of  a  chattel  is  valid  by  the  law  of  the  country  in  which  it  is  made 
and  where  the  parties  are  domiciled,  that  law  will  prevail  if  the  chattel  be  at 
sea,  or  in  any  other  place  in  which  the  law  of  no  particular  country  prevails, 
and  bringing  the  chattel  afterwards  into  a  country  according  to  the  laws 
of  which  the  sale  would  be  invalid  does  not  affect  it.1 

(c)  Effect  of  Knowledge  of  Purpose  to  Make  Illegal  Resale  in  Another  Jurisdiction.  —  A 
sale  will  not  be  invalid  though  the  seller  knew  that  the  purchaser  bought  goods 
for  the  purpose  of  resale  in  another  state,  but  was  not  cognizant  that  such 
resale  was  forbidden  by  the  foreign  law.a  Nor  will  the  mere  fact  that  the 
seller  had  reason  to  believe  that  the  buyer  intended  to  resell  the  goods  in  vio- 
lation of  a  foreign  law,  without  knowing  the  intention  in  fact,  affect  the  valid- 
ity of  the  contract.3  And  indeed,  according  to  some  of  the  authorities,  it  is 
not  sufficient  to  invalidate  a  sale  that  the  seller  merely  knows  that  the  buyer 
intends  to  resell  in  violation  of  a  foreign  law;4  but  the  decisions  are  not  in 
harmony  on  this  question.5  The  courts  are  agreed  on  the  invalidity  of  a  sale 
when  the  contract  contemplates  a  design  on  the  part  of  the  purchaser  to 
resell  contrary  to  the  laws  of  a  neighboring  state,  and  requires  an  act  on  the 
part  of  the  seller  in  furtherance  of  the  scheme.6  And  the  same  has  been  held 
of  a  sale  with  knowledge  of  the  intended  illegal  resale  by  the  purchaser  "with 
a  view  "  that  the  illegal  sale  shall  be  consummated.7  The  majority  of  the 
cases  on  this  question  have  arisen  in  connection  with  sales  of  intoxicating 
liquors,  and  a  full  discussion  of  the  matter  in  that  connection  will  be  found 
elsewhere.8 

(3)  Conditional  Sales.  —  The  question  what  law  is  to  control  in  determining 
the  validity  of  a  conditional  sale  as  to  creditors  of  and  purchasers  from  the 
vendee  has  been  considered  in  several  cases,  the  controversy  in  most  instances 
arising  from  the  fact  that  the  contract  was  unrecorded  or  unacknowledged.  In 
some  jurisdictions  the  law  of  the  place  where  the  contract  is  made  and  where 
the  subject-matter  of  the  contract  is  situated  has  been  held  to  control  as 
against  the  law  of  the  jurisdiction  to  which  the  chattel  is  subsequently 
removed  in  accordance  with  the  agreement  of  the  parties  and  is  there  sold  or 
sought  to  be  subjected  to  the  claims  of  creditors.9  In  other  jurisdictions  it 
is  held  that  where  the  contract  provides  for  the  delivery  and  use  of  the  prop- 
erty in  another  jurisdiction,  its  validity  is  to  be  governed  by  the  laws  of  that 
jurisdiction,  either  on  the  ground  that  the  parties  contemplated  a  transaction 
to  be  carried  out  and  completed  in  that  jurisdiction,10  or  on  the  ground  that 
otherwise  the  policy  of  the  forum  would  be  contravened. 11    But  where  the 

does  not  convert  the  equitable  into  a  legal  title.  (N.  Y.)  615 ;  Gaylord  v.  Soragen,  32  Vt.  no,  76 

Gluck  v.  Cox,  75  Ala.  310.  Am.  Dec.  154. 

1.  Thuret  v.  Jenkins,  7  Mart.  (La.)  318,  12  7.  Graves  v.  Johnson,  156  Mass.  211,  32  Am. 
Am.  Dec.  508.  St.  Rep.  446. 

2.  Buying  to  Resell.  —  Parsons  Oil  Co.  v.  8.  See  the  title  Intoxicating  Liquors,  vol. 
Boyett,  44  Ark.  230;  See  Merchants'  Bank  v.  17,  p.  312. 

Spalding,  9  N.  Y.  53  (note  circulated  in  another  9.  Law  Controlling  Conditional  Sales.  —  Cleve- 

state).  land  Mach.  Works  *.  Lang,  67  N.  H.  348,  68 

3.  Finch  v.  Mansfield,  97  Mass.  89;  Adams  Am.  St.  Rep.  675;  Barrett  v.  Kelley,  66  Vt.  515, 
v.  Coulliard,  102  Mass.  167.    See  also  Parsons  44  Am.  St.  Rep.  862. 

Oil  Co.  v.  Boyett,  44  Ark.  230;  Graves  v.  John-  In  Mershon  v.  Moors,  76  Wis.  502,  the  law 

son,  156  Mass.  211,  32  Am.  St.  Rep.  446;  Ker-  of  the  place  of  contract  was  held  to  govern, 

win  v.  Doran,  29  Mo.  App.  397.  though  the  property  was  not  there  situated. 

4.  Hodgson  v.  Temple.  5  Taunt.  181,  I  E.  but  was  at  the  time  in  tratisitu  from  another 
C.  L.  67;  Holman  v.  Johnson,  1  Cowp.  341;  jurisdiction  into  the  state  of  the  forum. 
Parsons   Oil   Co.    v.    Boyett,  44   Ark.  230;  10.  In  re  Legg,  96  Fed.  Rep.  326;  Beggs  v. 
M'Intyre  v.  Parks,  3  Met.  (Mass.)  207.  Bartels,  73  Conn.  132. 

5.  See  Graves  v.  Johnson,  156  Mass.  211,  32  11.  Hervey  v.  Rhode  Island  Locomotive 
Am.  St.  Rep.  446.  Works,  93  U.  S.  664;  Weinstein  v.  Freyer,  93 

6.  Waymell  v.  Reed,  5  T.  R.  599;  Biggs  v.  Ala.  257;  Public  Parks  Amusement  Co.  v. 
Lawrence,  3  T.  R.  454;  Graves  v.  Johnson.  156  Embree-McLean  Carriage  Co.,  64  Ark.  29; 
Mass.  2ti,  32  Am.  St.  Rep.  446;  Hull  v.  Rug-  Harper  v.  People  2  Colo.  App.  177;  Torrance 
gles,  56  N.  Y.  424;  Pratt  v.  Adams,  7  Paige  v.  Buffalo  Third  Nat.  Bank,  70  Hun  (N.  Y.)  44. 
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reservation  of  title  is  valid  by  the  law  of  the  place  where  the  contract  is  made 
and  the  property  is  situated,  the  vendor's  title  cannot  be  divested  in  pursu- 
ance of  a  law  in  another  jurisdiction  to  which  the  property  has  been  removed 
without  his  knowledge  or  consent.1 

(4)  Chattel  Mortgages  —  (a)  Validity  as  Between  Parties. —  The  validity  of  a 
chattel  mortgage  2  or  bill  of  sale  3  as  a  contract  inter  partes  is  settled  by  the 
law  of  the  place  of  contract,  and  such  contract,  if  valid  where  executed,  will 
be  enforced  in  the  courts  of  every  other  state,  at  least  provided  it  is  not  in 
conflict  with  the  policy  of  the  latter  state. 

(b)  Validity,  Construction,  and  Effect  as  to  Third  Persons.  —  The  law  of  the  place  of 
the  contract,  where  this  is  also  the  place  in  which  the  mortgaged  property  is 
situated  at  the  time  of  the  mortgage,  governs  as  to  the  validity,  construction, 
and  effect  of  the  mortgage,  and  will  be  enforced  in  another  jurisdiction  to 
which  the  property  has  been  subsequently  removed  without,4  and  it  is  held 
even  with,5  the  mortgagee's  consent,  against  creditors  of  or  purchasers  from 
the  mortgagor,  though  the  latter  jurisdiction  is  the  mortgagor's  domicil.6 
But  each  state  has  the  right  to  regulate  the  transfer  of  personal  property  situ- 
ated in  its  limits,  and  so  a  chattel  mortgage  made  in  the  mortgagor's  domicil 
and  executed  in  conformity  to  its  law  has  been  held  to  be  invalid  in  another 
jurisdiction,  as  to  creditors  or  subsequent  purchasers  in  such  jurisdiction, 
where  the  property  was  situated  at  the  time  of  the  mortgage  and  where  a 
different  law  prevailed,  on  the  ground  that  the  law  of  the  place  of  contract  is 
in  contravention  of  the  policy  of  the  laws  of  the  forum,  or  would  injuriously 
affect  the  rights  of  its  citizens. 7    And  the  fact  that  the  mortgagee  as  well  as 


See  further  the  title  Conditional  Sales,  vol. 
6,  p.  442. 

It  has  been  held  otherwise  where  the  en- 
forcement of  rights  growing  out  of  the  con- 
tract has  been  sought  in  the  state  where  the 
contract  was  made  and  not  in  the  state  to 
which  the  properly  was  removed.  Ensley 
Lumber  Co.  v.  Lewis,  121  Ala.  94. 

1.  Weinsiein  v.  Freyer,  93  Ala.  257;  Fiske  v. 
Peebles,  (N.  Y.  City  Ct.  Tr.  T.)  13  N.  Y.  St. 
Rep.  743- 

2.  Validity  of  Chattel  Mortgage  as  Between 
Parties.  —  Hooper  v.  Gumm,  L.  R.  2  Ch.  282; 
Ramsey  v.  Glenn,  33  Kan.  271;  Keenan  v. 
Stimson,  32  Minn.  377.  See  also  McCabe  v. 
Blymyre,  9  Phila.  (Pa.)  615,  29  Leg.  Int.  (Pa.) 
117. 

3.  Denny  v.  Faulkner,  22  Kan.  89. 

4.  Effect  as  to  Third  Persons  of  Removal  of  Mort- 
gaged Chattel  into  Another  Jurisdiction  —  United 
States.  —  Alferitz  v.  Ingalls,  83  Fed.  Rep.  964; 
Shapard  Hynes,  (C.  C.  A.)  104  Fed.  Rep. 
449;  U.  S.  Bank  v.  Lee,  13  Pet.  (U.  S.)  107. 

Arkansas.  —  Hall  v.  Pillow,  31  Ark.  32. 
Connecticut.  —  Ballard  v.  Winter,  39  Conn. 
182. 

Illinois.  —  Mumford  v.  Canty,  50  111.  370,  99 
Am.  Dec.  525;  Clough  v.  Kyne.  40  111.  App. 
234;  Wolf  v.  Shannon,  50  111.  App.  396;  Farm- 
ers, etc..  Bank  v.  Arnold,  58  111.  App.  349; 
Armitage-Herschell  Co.  v.  Potter,  93  111.  App. 
602. 

Indiana.  —  Ames  Iron  Works  v.  Warren,  76 
Ind.  512,  40  Am.  Rep.  258. 

Iowa. — Smith  v.  McLean,  24  Iowa  322; 
Simmsi>.  McKee,25  Iowa  341;  Fisher  v.  Fried- 
man, 47  Iowa  443. 

Kansas. —  Ramsey  Glenn,  33  Kan.  271; 
Handley  v.  Harris,  48  Kan.  606,  30  Am.  St. 
Rep.  322. 

Maine.  —  Drew  v.  Smith.  59  Me.  393;  Stirk 
v.  Hamilton,  83  Me.  524. 


Minnesota.  —  Keenan  v.  Stimson,  32  Minn. 
377- 

Mississippi.  — Barker  v.  Stacy,  25  Miss.  476. 

Missouri.  —  Bain  v.  Arnold,  33  Mo.  App.  631. 

New  Jersey.  —  Parr  v.  Brady,  37  N.  J.  L.  201. 
Compare  Runyon  v.  Groshon,  12  N.  J.  Eq.  86; 
Cronan  v.  Fox,  50  N.  J.  L.  417. 

New  York.  —  Edgerly  v.  Bush,  81  N.  Y.  199; 
Nichols  v.  Mase,  94  N.  Y.  160:  Mania  v.  Hill, 
12  Barb.  (N.  Y.)  631;  Fairbanks  v.  Bloomfield. 
5  Duer  (N.  Y.)  434. 

North  Carolina.  —  Hornthal  v.  Burwell,  109 
N.  Car.  12,  26  Am.  St.  Rep.  556;  Woody  v. 
Jones,  113  N.  Car.  253. 

Ohio.  -  Kanaga  v.  Taylor,  7  Ohio  St.  134, 
70  Am.  Dec.  62. 

Oklahoma. —  Richardson  v.  Shelby,  3  Okla. 
68;  Greenville  Nat.  Bank  v.  Evans-Snyder- 
Buel  Co.,  9  Okla.  353. 

Tennessee.  —  Louisville  Bank  v.  Hill,  99 
Tenn.  42;  Hughes  v.  Abston,  105  Tenn.  70. 

Vermont.  —  Taylor  v.  Board  man,  25  Vt.  589; 
Cobb  v.  Buswell,  37  Vt.  337. 

Virginia.  —  Craig  v.  Williams,  90  Vt.  500, 
44  Am.  St.  Rep.  934. 

Contra.  —  Hooper  v.  Gumm,  L.  R.  2  Ch.  282; 
Corbett  v.  Littlefield,  84  Mich.  30,  22  Am.  St. 
Rep.  6S1;  Armitage  -•.  Spahn,  4  Pa.  Dist.  270; 
McCabe  v.  Blymyre,  9  Phila.  (Pa.)  615,  29 
Leg.  Int.  (Pa.)  117,  M'Kaig  v.  Jones,  2  Pa.  L. 
J.  Rep.  123,  3  Pa.  L.  J.  365. 

5.  Cobb  v.  Buswell,  37  Vt.  337. 

6.  Langworthy  v.  Little.  12  Cush.  (Mass.) 
109.  See  also  Fally  v.  Steinfield,  10  Ky.  L. 
Rep.  9S2. 

Especially  if  the-  question  of  the  validity  of 
the  mortgage  is  raised  in  the  courts  of  the 
place  of  contract.    Lathe  v.  Schoff,  60  N.  H.  34. 

7.  Law  of  Forum  Held  to  Control.  —  Green  v. 
Van  Buskirk,  5  Wall.  (U.  S.)  307,  7  Wall.  (U. 
S.)  139;  Hardaway  v.  Semmes,  38  Ala.  657; 
Ames  Iron  Works  v.  Warren,  76  Ind.  512,  40 
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the  mortgagor  resides  in  the  jurisdiction  where  the  mortgage  is  executed  does 
not  prevent  the  application  of  this  principle.1  But  a  chattel  mortgage  invalid 
as  to  creditors  or  purchasers  by  the  lex  loci  contractus  and  the  lex  domicilii,  it 
is  held,  will  not  be  governed  by  a  different  law  in  the  jurisdiction  where  the 
property  is  situated.2 

(5)  Assignment  of  Choses  in  Action.  — As  a  general  rule,  a  debt  or  chose  in 
action,  being  incorporeal,  is  deemed  to  follow  the  person  of  the  owner,  and 
the  validity  and  effect  of  an  assignment  or  transfer  thereof  is  determined  by 
the  law  of  the  place  where  the  transfer  takes  place.3  Especially  is  this  true 
if  the  assignor  is  domiciled  at  the  place  of  transfer.4  The  fact  that  creditors 
of  the  assignor  seeking  to  avoid  the  assignment  are  residents  of  the  state  of 
the  forum  has  been  held  not  to  alter  the  rule,5  but,  as  in  other  cases,  the  law 
of  the  place  of  assignment  will  yield  to  the  lex  fori  where  the  former  law  is  in 
violation  of  the  settled  policy  of  the  latter.6 

Assignability  of  Claim  for  Damages.  —  It  has  been  held  that  where  an  assignment 
of  a  claim  for  damages  arising  out  of  a  personal  tort  is  invalid  in  the  state 


Am.  Rep.  258;  Mackey  v.  Pettijohn,  6  Kan. 
A  pp.  57;  Clark  v.  Tarbell,  58  N.  H.  88;  Keller 
v.  Paine,  107  N.  Y.  83;  Dearing  v.  McKinnon 
Dash,  etc.,  Co.,  165  N.  Y.  78;  Whitman  v. 
Conner,  40  N.  Y.  Super.  Ct.  339;  Fowler  v. 
Bell,  90  Tex.  150,  59  Am.  St.  Rep.  788.  See 
also  Chillingworth  v.  Eastern  Tinware  Co., 
66  Conn.  306;  Miles  v.  Oden,  8  Mart.  N.  S. 
(La.)  214,  ig  Am.  Dec.  177;  Hallgarten  v.  Old- 
ham, 135  Mass.  1,  46  Am.  Rep.  433.  And  see 
the  title  Chattel  Mortgages,  vol.  5,  p.  1011. 

But  a  different  rule  has  been  applied  where 
avoidance  of  the  mortgage  was  sought  in  the 
state  of  the  situs  of  the  property  by  a  citizen 
of  the  state  where  the  contract  was  made, 
Rhode  Island  Cent.  Bank  v.  Danforth,  14  Gray 
(Mass.)  123;  or  by  a  purchaser  from  a  mere 
bailee  in  the  forum,  Drewryw.  Phillips,  Busb. 
L.  (44  N.  Car.)  81. 

Where  Property  Is  Situated  at  Place  of  Contract. 
—  When  the  place  where  the  mortgage  is  made 
is  also  the  place  where  the  property  is  situated, 
the  law  of  that  place  will  control  as  against 
the  law  of  the  domicil,  in  determining  the 
validity  of  the  mortgage  as  to  creditors. 
Boehme  v.  Rail,  51  N.  J.  Eq.  541. 

1.  Pleasanton  v.  Johnson,  91  Md.  673. 

2.  Wattson  v.  Campbell,  38  N.  Y.  153.  But 
see  Arkansas  City  Bank  v.  Cassidy,  71  Mo. 
App.  186. 

But  in  Pyeatt  v.  Powell,  (C.  C.  A.)  51  Fed. 
Rep.  551,  it  was  held  that  a  mortgage  invalid 
by  the  lex  loci  contractus  will  be  sustained,  if 
valid  by  the  lex  domicilii  which  is  also  the  lex 
situs. 

In  Connecticut  it  has  been  held  that  a  chattel 
mortgage  executed  by  a  New  York  corporation 
empowered  to  do  business  in  Connecticut,  on 
personal  property  situated  in  Connecticul ,  will, 
if  executed  and  acknowledged  according  to  the 
law  of  Connecticul,  and  duly  recorded  in  that 
state,  be  enforced  as  against  a  creditor  of  the 
mortgagor  by  the  courts  of  that  state,  though 
invalid  by  the  law  of  New  York  where  it  was 
executed,  on  the  principle  that  the  contract 
was  to  have  its  entire  beneficial  effect  and 
operation  in  Connecticut.  Chillingworth  v. 
Eastern  Tinware  Co.,  66  Conn.  306. 

3.  Assignment  of  Choses  in  Action.  —  Alcock  v. 
Smith,  (1892)  1  Ch.  238;  Thompson  v.  Bell,  3 
El.  &  Bl.  236.  77  E.  C.  L.  236;  Lanigan  v. 


North,  69  Ark.  62;  Clark  v.  Connecticut  Peat 
Co.,  35  Conn.  307;  Egbert  v.  Baker,  58  Conn. 
319;  May  v.  Wannemacher,  in  Mass.  202; 
Matter  of  Dalpay,  41  Minn.  532,  16  Am.  St. 
Rep.  729;  Tyler  v.  Strang,  21  Barb.  (N.  Y.) 
198;  Hoyt  v.  Thompson,  19  N.  Y.  207;  Allen 
v.  Bain,  2  Head  (Tenn.)  100.  Sec  also  In  re 
Queensland  Mercantile,  etc.,  Co.,  (1891)  1  Ch. 
536;  Kennedy  v  Chapin,  67  Md.  454. 

Life-insurance  Policy.  —  See  the  title  Life  In- 
surance, vol.  19,  p.  90,  and  see  Criswell  v. 
Whitney,  13  Ind.  App.  67. 

Claim  Against  Fire-insurance  Company.  —  Van- 
buskirk  v.  Hartford  F.  Ins.  Co.,  14  Conn. 
583- 

Whether  in  Sale  of  Bonds  there  Is  Implied  War- 
ranty of  Validity.  —  Meyer  v.  Richards,  163  U. 
S.  385. 

4.  Assignor  Domiciled  at  Place  of  Transfer.  — 

Van  Wyck  v.  Read,  43  Fed.  Rep.  716;  Con- 
solidated Tank  Line  Co.  v.  Collier,  148  III.  259, 
39  Am.  St.  Rep.  i8r;  Mutual  L.  Ins.  Co.  v. 
Allen,  t 38  Mass.  24,  52  Am.  Rep.  245;  Howard 
Nat.  Bank  v.  Kin^;,  (Supm.  Ct.  Spec.  T.)  10 
Abb.  N.  Cas.  (N.  Y.)  346;  Speed  v.  May,  17 
Pa.  St.  91,  55  Am.  Dec.  540.  See  also  Davis 
v.  Mills,  99  Fed.  Rep.  39. 

Assignment  of  Judgment.  —  Noble  v.  Thomp- 
son Oil  Co.,  79  Pa.  St.  354,  21  Am.  Rep.  66; 
Frazier  v.  Moore,  n  Tex.  755. 

Insurance  Policy.  —  Lee  v.  Abdy,  17  Q.  B.  D. 
309. 

Assignment  of  Legacy.  —  Allen  v.  Bain,  2 
Head  (Tenn.)  100. 

Effect  of  Transfer  of  Railroad  Shares.  —  Colo- 
nial Bank  v.  Cady,  15  App.  Cas.  267. 

Capacity  of  Married  Woman  to  Take  Transfer 
of  Stock,  —  Black  v.  Zacharie,  3  How.  (U.  S.) 
483;  Union  Nat.  Bank  v.  Hariwell,  84  Ala.  379; 
Kerr  v.  Urie,  86  Md.  72,  63  Am.  St.  Rep.  493; 
Hill  v.  Pine  River  Bank,  45  N.  H.  300. 

5.  Creditors  Resident  of  State  of  Forum.  —  Clark 
v.  Connecticut  Peat  Co.,  35  Conn.  307.  See 
also  Mead  v.  Dayton,  2S  Conn.  33;  Koster  v. 
Merritt,  32  Conn.  246.  But  see  Flickey  v. 
Loney,  4  Baxt.  (Tenn.)  173;  Worden  v.  Nourse, 
36  Vt.  756. 

6.  Assignment  in  Violation  of  Policy  of  Forum. 

—  Lewis  v.  Bush,  30  Minn.  244;  Wylie  v. 
Speyer,  (Supm.  Ct.  Spec.  T.)  62  How.  Pr.  (N. 
Y.)  107. 
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where  it  is  made  because  the  claim  is  merely  personal,  and  lacks  the  elements 
of  property  to  make  it  assignable,  it  may  nevertheless  be  enforced  in  another 
state  where  the  claim  arose,  and  according  to  the  laws  of  which  it  is  assignable.1 
Operation  of  Draft  as  Assignment  of  Fund.  —  The  question  whether  a  draft  on  a 
bank  operates  as  an  assignment  pro  tanto  of  a  fund  on  deposit  in  such  bank  is 
to  be  determined  by  the  law  of  the  place  where  the  draft  is  payable,  and  not 
by  the  law  of  the  place  where  it  is  drawn.3 

(6)  Assignment  for  Benefit  of  Creditors.  —  The  law  governing  assignments 
for  the  benefit  of  creditors  has  been  fully  treated  elsewhere  in  this  work.3 

(7)  Donatio  Causa  Mortis.  — A  gift  causa  mortis  is  not  a  testamentary  dis- 
position, but  is  what  its  name  indicates,  a  gift,  and  the  validity  of  such  a  dis- 
position of  a  bond  is  to  be  determined  by  the  law  of  the  place  where  the  gift 
was  made,  without  reference  to  the  domicil  of  the  donor.4 

c.  Bills  AND  NOTES  —  (1)  Place  of  Making  Contract. — The  place  of  a  con- 
tract evidenced  by  a  promissory  note  or  bill  of  exchange  does  not  depend 
upon  the  question  where  the  paper  is  signed  or  dated,  but  is  the  place  where 
it  is  delivered  in  consummation  of  the  bargain.8  So  a  note  signed  and  dated 
by  one  of  its  makers  in  one  state,  but  signed  and  delivered  by  the  other  maker 
in  another  state,  is  governed  by  the  laws  of  the  latter  state.6 

Indorsements.  —  So  where  an  indorsement  is  written  on  a  note  by  the  payee 
thereof  in  one  state,  and  the  sale  and  delivery  of  the  note  are  made  in  another 
state,  the  contract  of  indorsement  must  be  regarded  as  made  and  consum- 
mated in  the  place  where  the  sale  and  delivery  occurred,  rather  than  where 
the  indorsement  was  written.7 

Accommodation  Paper.  —  In  the  same  way  an  accommodation  indorsement  or 


1.  Assignability  of  Claim  for  Damages.  —  Vi- 

mont  v.  Chicago,  etc.,  R.  Co.,  69  Iowa  296. 

2.  Operation  of  Draft  as  Assignment  of  Fund. 
—  Abt  v.  American  Trust,  etc..  Bank,  159  111. 
467,  50  Am.  St.  Rep.  175. 

3.  See  the  title  Assignments  for  the  Bene- 
fit of  Creditors,  vol.  3,  p.  48  et  sea.  And  see 
the  following  cases: 

United  States.  —  Noyes  v.  Neel,  100  Fed.  Rep. 
555,  40  C.  C.  A.  539;  Brown  v.  Smart,  145  U.  S. 
454- 

Connecticut. — Greene  v.  Sprague  Mfg.  Co., 
52  Conn.  362. 

Idaho.  —  Barnett  v.  Kinney,  2  Idaho  706. 

Illinois.  —  Whithed  v.  J.  Walter  Thompson 
Co.,  86  111.  App.  76. 

Indiana.  —  Union  Sav.  Bank,  etc.,  Co.  v. 
Indianapolis  Lounge  Co.,  20  Ind.  App.  325; 
Pitman  v.  Marquardt,  20  Ind.  App.  431. 

Minnesota.  —  In  re  Kahn,  55  Minn.  509. 

Mississippi.  —  Toof  v.  Miller,  73  Miss.  756. 

Missouri.  —  Attleboro  First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  7. 

New  York.  —  Workum  v.  Caldwell,  (Supm. 
Ct.  App.  Div.)  67  N.  Y.  Supp.  1151,  55  N.  Y. 
App.  Div.  636. 

Ohio.  —  Hall  v.  Ohio,  etc..  Coal,  etc.,  Co., 
11  Ohio  Dec.  (Reprint)  71,  24  Cine.  L.  Bui. 
310;  Wright  v.  Franklin  Bank,  59  Ohio  St.  80; 
Wright  v.  Youtsey,  7  Ohio  Dec.  172,  5  Ohio 
N.  P.  57- 

Oklahoma.  —  Williams  v.  Kemper,  etc..  Dry 
Goods  Co.,  4  Okla.  145. 

Pennsylvania.  —  Zucker  v.  Froment,  5  Pa. 
Dist.  579. 

Tennessee.  —  Parks  v.  Branch  Crookes  Saw 
Co.,  104  Tenn.  23. 

Texas.  —  Carter- Battle  Grocer  Co.  v.  Jack- 
son. 18  Tex.  Civ.  App.  353. 

Washington.  —  Neufelder  v.  North  British, 


etc.,  Ins.  Co.,  10  Wash.  393,  45  Am.  St.  Rep. 

793- 

4.  Validity  of  Gift  Causa  Mortis.  —  Emery  v. 

Clough,  63  N.  H.  552,  56  Am.  Rep.  543. 

5.  Place  of  Contract  of  Bill  or  Note  —  United 
States.  —  Wells  v.  Van  Sickle,  64  Fed.  Rep. 
944- 

Arkansas.  —  Kelley  v.  Telle,  66  Ark.  464. 
Iowa. —  Hart  v.  Wills,  52  Iowa  56,  35  Am. 
Rep.  255. 

Kansas.  —  Briggs  v.  Latham,  36  Kan.  255, 
59  Am.  Rep.  546. 

Maine.  —  Holt  v.  Knowlton.  86  Me.  456. 

Massachusetts. —  Lawrence  v.  Bassett,  5  Allen 
(Mass.)  140. 

Missouri.  —  Phoenix  Mut.  L.  Ins.  Co.  v. 
Simons,  52  Mo.  App.  357;  Johnston  v.  Gawtry, 
83  Mo.  339. 

Arew  York.  —  Hyde  v.  Goodnow,  3  N.  Y. 
266;  Lee  v.  Selleck,  33  N.  Y.  615.  Compare 
Staples  v.  Nott,  128  N.  Y.  403,  26  Am.  St.  Rep. 
480. 

North  Carolina.  —  Commercial  Nat.  Bank  v. 
Simpson,  90  N.  Car.  467;  Davis  v.  Coleman.  7 
Ired.  L.  (29  N.  Car.)  424.  Con/pare  Morris  v. 
Hockaday,  94  N.  Car.  286,  55  Am.  Rep.  607. 

Rhode  Island.  —  Barrett  v.  Dodge,  16  R.  I. 
740,  27  Am.  St.  Rep.  777;  Winward  v.  Lincoln, 
(R.  I.  1902)  51  Atl.  Rep.  106. 

Tennessee. — Johnson  City  First  Nat.  Bank 
v.  Mann,  94  Tenn.  17;  Hubble  v.  Morristown 
Land  Co.,  95  Tenn.  585. 

Compare  Falls  v.  U.  S.  Savings,  etc.,  Co.,  97 
Ala.  417,  38  Am.  St.  Rep.  194;  Jackson  v. 
American  Mortg.  Co.,  88  Ga.  756.  See,  as 
illustrating  the  general  proposition,  the  title 
Accommodation  Paper,  vol.  1,  p.  342. 

6.  Hart  v.  Wills,  52  Iowa  56,  35  Am.  Rep. 
255- 

7.  Place  of  Indorsement.  —  Phipps  v.  Harding, 
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acceptance  does  not  become  operative  until  the  paper  is  negotiated,  and 
will  be  governed  by  the  law  of  the  place  where  such  negotiation  takes  place.1 
Delivery  by  Mail.  —  The  state  or  jurisdiction  in  which  a  note  duly  signed  and 
executed  is  deposited  in  the  post  office,  with  the  intent  that  it  shall  be  trans- 
mitted to  the  payee  in  another  state  in  the  usual  way,  is  the  place  of  the 
contract.* 

(2)  Validity  —  (a)  In  General.  —  The  validity  of  a  bill  or  note  is  governed  by 
the  law  of  the  place  controlling  the  validity  of  contracts  in  general.3 

(b)  Validity  of  Transfer.  —  It  has  been  said  that  in  determining  the  validity  of 
an  indorsement  as  a  transfer  of  negotiable  paper,  so  as  to  fix  the  liability  of 
a  promisor,  acceptor,  drawer,  or  prior  indorser,  the  contract  and  its  surround- 
ing circumstances  are  to  be  looked  at  in'order  to  ascertain  where,  and  with 
reference  to  the  law  of  what  place,  the  parties  contemplated  the  indorsement 
would  be  made,4  but  the  direct  authorities  on  the  question  are  in  considerable 
confusion,  and  are  given  in  detail  below.5 

(3)  Negotiability.  —  The  question  whether  an  instrument  is  negotiable  is  to 
be  determined  by  the  law  of  the  place  where  the  contract  was  made,6  unless 


(C.  C.  A.)  70  Fed.  Rep.  468;  Briggs  v.  Latham, 
36  Kan.  255,  59  Am.  Rep.  546:  Dunscomb  v. 
Bunker,  2  Met.  (Mass.)  8;  New  York  L.  Ins. 
Co.  v.  McKellar,  68  N.  H.  326. 

1.  Place  of  Contract  in  Case  of  Accommodation 
Paper.  —  See  the  title  Accommodation  Paper, 
vol.  1,  p.  342,  and  see  Gallaudet  v.  Sykes,  1 
MacArthur  (D.  C.)  489;  Voigt  v.  Brown,  42 
Hun  (N.  Y.)  394;  Weil  v.  Lange,  6  Daly  (N. 
Y.)  549;  Hull  v.  Wheeler,  (Supm.  Ct.  Gen. 
T.)  7  Abb.  Pr.  (N.  Y.)  411;  Carnegie  Steel  Co. 
v.  Chattanooga  Constr.  Co.,  (Tenn.  Ch.  1896) 
38  S.  W.  Rep.  102. 

2.  Delivery  to  Post  Office  as  Place  of  Contract. 
—  Win.  Glenny  Glass  Co.  v.  Taylor,  99  Ky. 
24;  Shoe,  etc.,  Nat.  Bank  v.  Wood,  142  Mass. 
563;  Wayne  County  Sav.  Bank  v.  Low,  81  N. 
Y.  566  37  Am.  Rep.  533;  Sheldon  v.  Haxtun, 
91  N.  Y.  124;  Barrett  v.  Dodge,  16  R.  I.  740,  27 
Am.  St.  Rep.  777.  Compare  Bell  v.  Packard, 
69  Me.  105,  31  Am.  Rep.  251. 

3.  See  supra,  this  section,  Validity. 

4.  See  Lee  v.  Abdy,  17  Q.  B.  D.  309,  per 
Wills,  J.  And  see  In  re  Marseilles  Extension 
R.,  etc.,  Co.,  30  Ch.  D.  598;  Alcock  v.  Smith, 
(1892)  1  Ch.  238. 

6.  Validity  of  Transfer  of  Commercial  Paper.  — 
In  Trimbey  v.  Vignier,  1  Bing.  N.  Cas.  151,  27 
E.  C.  L.  336,  where  a  promissory  note  made  in 
France  by  a  person  domiciled  in  that  country, 
in  favor  of  a  payee  also  domiciled  there,  was 
indorsed  in  blank  in  France,  which  by  the 
French  law  did  not  effect  a  valid  transfer,  it 
was  held  that  the  French  law  must  govern  as 
to  the  right  of  the  holder  under  the  invalid 
transfer  to  sue  the  maker  of  the  note.  To  the 
same  effect  see  Yeatman  v.  Cullen,  5  Blackf. 
(Ind.)  240. 

In  Lebel  v.  Tucker,  L.  R.  3  Q.  B.  77,  where 
a  bill  of  exchange  drawn,  accepted,  and  paya- 
ble in  England  was  indorsed  in  France  in  a 
manner  which  was  sufficient  according  to  Eng- 
lish law,  but  invalid  according  to  the  law  of 
France,  it  was  held  that  the  indorsee  could  sue 
the  acceptor  in  England. 

In  the  later  case  of  Bradlaugh  v.  De  Rin,  L. 
R.  3  C.  P.  538,  where  a  bill  was  said  to  be 
drawn  in  France  on  an  acceptor  in  London, 
and  indorsed  in  France,  it  was  held  by  the 
Court  of  Common  Pleas  that,  the  indorsement 


not  being  valid  by  the  French  law,  the  in- 
dorsee could  not  sue  the  acceptor  in  England, 
the  court  distinguishing  the  case  from  Lebel 
v.  Tucker,  L.  R.  3  Q.  B.  77,  in  that  in  the 
former  the  bill  was  drawn  as  well  as  indorsed 
in  France;  but  upon  appeal  the  Exchequer 
Chamber  held,  in  a  decision  reported  in  L.  R. 
5  C.  P.  473,  that  the  indorsement  was  valid  by 
the  law  of  France  and  that  the  plaintiff,  there- 
fore, could  sue.  Upon  appeal,  however,  the  bill 
was  stated  to  have  been  drawn  in  Brussels. 

In  Esrerett  v.  Vendryes,  19  N.  Y.  436,  it  was 
held  that  where  a  bill  of  exchange  was  drawn 
and  indorsed  in  New  Grenada,  but  payable 
in  New  York,  the  law  of  New  York  controlled 
as  between  the  indorsee  and  the  drawer. 

6.  Negotiability  Determined  by  Lex  Loci  Con- 
tractus —  England.  —  De  la  Chaumette  v.  Bank 
of  England,  2  B.  &  Ad.  385,  22  E.  C.  L.  106; 
Robertson  v.  Burdekin,  6  D.  (Sc.)  17. 

Connecticut.  —  Vermont  State  Bank  v.  Porter, 
5  Day  (Conn.)  320,  5  Am.  Dec.  157;  Bowne  v. 
Olcott,  2  Root  (Conn.)  353. 

District  of  Columbia.  —  Lockwood  v.  Lind- 
sey,  6  App.  Cas.  (D.  C.)  396. 

Illinois.  —  Stacy  v.  Baker,  2  111.  417;  Evans 
v.  Anderson,  78  111.  558.  Compare  Roosa  v. 
Crist,  17  III.  450,  65  Am.  Dec.  679;  Hakes  v. 
National  Bank,  61  111. 
111.  273. 


Indiana.  —  Yeatman 
(Ind.)  241. 

Kentucky.  —  Tyler 


App.  501,  affirmed  164 
Cullen,  5  Blackf. 


Trabue,  8  B.  Mon. 


(Ky.)  307;  Cope  v.  Daniel,  9  Dana  (Ky.)  415. 

Louisiana  —  Murray  v.  Gibson,  2  La.  Ann. 
311;  Newton  v.  Gray,  10  La.  Ann.  67;  Ory  v. 
Winter.  4  Mart.  N.  S.  (La.)  277;  Chartres  v. 
Cairnes,  4  Mart.  N.  S.  (La.)  1. 

Massachusetts.  —  Warren  v.  Copelin,  4  Met. 
(Mass.)  594. 

Michigan.  —  Strawberry  Point  Bank  v.  Lee, 
117  Mich.  122. 
Mississippi. — Owen  v.  Moody,  29  Miss.  79. 
Missouri.  —  Stix  v.  Mathews,  63  Mo.  371,  75 
Mo.  96. 

New  Hampshire.  —  Bliss  v.  Houghton,  13  N. 
H.  126. 

North  Carolina.  —  Reddick  v.  Jones,  6  Ired. 
L.  (28  N.  Car  )  107,  44  Am.  Dec.  68. 

Ohio. — See  Curtiss  v.  Hutchinson,  4  Ohio 
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it  is  to  be  performed  elsewhere  than  at  the  place  where  it  was  made,  in  which 
case,  according  to  the  weight  of  authority,  the  lex  solutionis  will  control.1 

(4)  Liability  of  Parties  —  (a)  Drawer.  —  The  liability  of  the  drawer  of  a  bill 
of  exchange  is  controlled  by  the  law  of  the  state  where  the  bill  was  drawn, 
although  it  was  drawn  upon  a  drawee  in  another  state,  since  the  drawer  does 
not  stipulate  that  he  will  pay  at  the  place  where  the  bill  is  made  payable,  but 
that  if  the  acceptor  does  not  pay  at  that  place,  he,  the  drawer,  upon  default 
and  notice,  will  pay  at  the  place  where  the  bill  is  drawn.* 

(b)  Maker.  —  The  liability  of  the  maker  of  a  note  is  determined  by  the  law  of 
the  place  where  his  contract  is  to  be  performed.3  If  no  particular  place  of 
payment  is  specified  in  the  note,  or  if,  in  other  words,  it  is  payable  generally, 
the  law  of  the  place  where  it  is  made  determines  the  obligation  of  the  maker.4 

As  to  Whether  Party  Is  Joint  Promisor  or  Indorser.  —  The  law  of  the  place  where 
the  note  is  delivered  will  determine  whether  a  party  to  the  note  is  a  joint 


Dec.  (Reprint)  19.  Compare  Logue  v.  Smith, 
Wright  (Ohio)  10. 

Pennsylvania.  —  Ludlow  v.  Bingham,  4  Dall. 
(Pa.)  M'. 

Rhode  Island.  —Barrett  v.  Dodge,  16  R.  I.  740, 
27  Am.  St.  Rep.  777. 

Vermont.  —  Harrison  v.  Edwards,  12  Vt.  648, 
36  Am.  Dec.  364. 

Virginia.  —  Wilson  v.  Lazier,  11  Gratt.  (Va.) 
477- 

But  the  question  whether  a  bona  fide  holder 
or  assignee  of  a  bill  or  note  may  maintain  an 
action  in  his  own  name  is  to  be  determined  by 
the  lex  fori.  Warren  v.  Copelin,  4  Met.  (Mass.) 
594.    See  also  infra,  this  title,  Remedies. 

1.  Negotiability  Determined  by  Place  of  Per- 
formance —  United  States.  —  Brabston  v.  Gib- 
son, 9  How.  (U.  S.)  263;  Sturdivant  v.  Memphis 
Nat.  Bank,  (C.  C.  A.)  60  Fed.  Rep.  730.  Com- 
pare  Howenstein  v.  Barnes,  5  Dill.  (U.  S.)  482. 

Illinois.  —  Lowy  v.  Andreas.  20  111.  App. 
521. 

Massachusetts.  —  Shoe,  etc.,  Nat.  Bank  v. 
Wood,  142  Mass.  563. 

Mississippi.  —  Emanuel  v.  White,  34  Miss. 
63,  69  Am.  Dec.  385;  Miller  v.  Mayfield,  37 
Miss.  688;  Harrison  v.  Pike,  48  Miss.  46. 

Nebraska.  — See  Stark  v.  Olsen,  44  Neb.  646. 

Virginia. —  Freeman's  Bank  v.  Ruckman, 
16  Gratt.  (Va.)  126. 

Contra.  —  Carlisle  v.  Chambers,  4  Bush  (Ky.) 
272,  96  Am.  Dec.  304;  Stevens  v.  Gregg,  89 
Ky.  461  [overruling  Davis  v.  Morton,  5  Bush 
(Ky.)  160,  96  Am.  Dec.  345];  Woods  v.  Ridley, 
11  Humph.  (Tenn  )  194. 

2.  Liability  of  Drawer  of  Bill  of  Exchange  — 
England.  —  Allen  v.  Kemble,  6  Moo.  P.  C.  314, 
13  jur.  287;  Potter  v.  Brown,  5  East  124. 

Canada.  —  Story  v.  McKay,  15  One.  169; 
Astow  v.  Benn,  2  Rev.  Leg.  27. 

Alabama. — Crawford  v.  Branch  Bank,  6 
Ala.  12,  41  Am.  Dec.  33;  Crawford  v.  Branch 
Bank,  6  Ala.  574. 

Iowa.  —  Thorp  v.  Craig,  10  Iowa  461. 

Mississippi.  —  Wood  v.  Gibbs,  35  Miss.  559, 
distinguishing  Fellows  v.  Harris,  12  Smed.  & 
M.  (Miss.)  462.  Compare  Coff  man  v.  Kentucky 
Bank,  41  Miss.  212,  qo  Am.  Dec.  371. 

Missouri.  —  Price  v.  Page,  24  Mo.  67;  Boul- 
din  v.  Page,  24  Mo.  594;  Page  v.  Page,  24 
Mo.  595. 

New  Jersey.  —  Freese  v.  Brownell,  35  N.  J. 
L.  285,  10  Am.  Rep.  239. 


Pennsylvania. — Lennig  v.  Ralston,  23  Pa. 
St.  137;  Hazelhurst  v.  Kean,  4  Yeates  (Pa.)  20. 

Discharge  of  Contract. —  Hicks  v.  Brown,  12 
Johns.  (N.  Y.)  142. 

Liability  for  Interest.  —  Gibbs  v.  Fremont,  9 
Exch.  25;  Crawford  v.  Branch  Bank,  6  Ala. 
15,  41  Am.  Dec.  33;  Bailey  v.  Heald,  17 
Tex.  102. 

Different  Rule  Applied  to  Drawer  of  Check.  — 

Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367, 
38  Am.  Rep.  518. 

3.  Liability  of  Maker  —  United  States.  — Phipps 
v.  Harding,  (C.  C.  A.)  70  Fed.  Rep.  46S;  Patent 
Title  Co.  v.  Stratton,  89  Fed.  Rep.  174;  Brab- 
ston v.  Gibson,  9  How.  (U.  S.)  263;  Calhoun 
County  v.  Galbraith,  99  U.  S.  214. 

Arkansas.  —  Pryor  v.  Wright,  14  Ark.  189. 

Illinois.  —  Crouch  v.  Hall,  15  III.  263. 

Indiana. —  Hunt  v.  Standart,  15  Ind.  33,  77 
Am.  Dec.  79. 

Kentucky.  —  Goddin  v.  Shipley,  7  B.  Mon. 
(Ky.)  578. 

Maine.  —  Stickney  v.  Jordan,  58  Me.  106. 

New  Hampshire.  —  Little  v.  Riley,  43  N.  H. 
109;  New  York  L.  Ins.  Co.  v.  McKellar.  68  N. 
H.  326. 

New  York.  —  Lee  v.  Selleck,  33  N.  Y.  615. 
Compare  Ballard  v.  Webster,  (Supm.  Ct.  Spec. 
T.)  9  Abb.  Pr.  (N.  Y.)  404. 

Interest  Recoverable.. —  Dunn  v.  Clement,  2 
Ala.  392;  Stickney  v.  Jordan,  58  Me.  106,  4 
Am.  Rep.  251;  Scofield  v.  Day,  20  Johns.  (N. 
Y.)  102;  Peck  v.  Mayo,  14  Vt.  33,  39  Am.  Dec. 
205.  But  see  Ayer  v.  Tilden,  15  Gray  (Mass.) 
178,  77  Am.  Dec.  355;  Ives  v.  Farmer's  Bank, 
2  Allen  (Mass  )  236;  Wood  v.  Corl,  4  Mel. 
(Mass.)  203,  where  the  lex  fori  was  held  to 
control. 

Note  Executed  and  Payable  in  Same  Jurisdiction. 

—  Lockwood  v.  Lindsey,  6  App.  Cas.  (D.  C.) 
401;  Evans  v.  Anderson,  78  111.  558;  Hyatt  v. 
State  Bank,  8  Bush  (Ky.)  193:  Woodruff  v. 
Hill,  116  Mass.  310;  Bliss  v.  Houghton,  13  N. 
H.  126;  Emerson  v.  Patridge,  27  Vt.  8,  62  Am. 
Dec.  617. 

4.  Orange  County  Bank  r.  Colby.  12  N.  H. 
521;  Barrett  v.  Dodge,  16  R.  I.  740,  27  Am.  St. 
Rep.  777;  Peckz.  Hibbard,  26  Vt.  698,  62  Am. 
Dec.  605.    See  also  Hefflebower  v.  Detrick,  27 

W.  Va.  16. 

Effect  of  Maker's  Discharge  in  Insolvency.  — 

Smith  v.  Mead,  3  Conn.  255,  8  Am.  Dec.  183; 
Peck  v.  Hibbard,  26  Vt.  698,  62  Am.  Dec.  6o£. 
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promisor  or  indorser  or  surety.* 

(o)  Acceptor.  —  The  liability  of  an  acceptor  of  a  bill  of  exchange  is  regulated 
by  the  law  of  the  place  where  the  bill  is  payable  or  where  the  contract  of 
acceptance  is  to  be  performed.*  If  the  bill  is  payable  generally,  and  the 
acceptance  is  also  for  payment  generally  without  any  specification  of  place, 
the  law  of  the  place  of  acceptance  controls.3 

(d)  indorser.  —  The  contract  of  an  indorser  of  negotiable  paper  is  uniformly 
regarded  as  a  new  and  independent  contract  and  is  governed  by  the  law  of 
the  place  of  indorsement,  in  the  absence  of  an  agreement  on  his  part  by  which 
he  assumes  liabilities  according  to  the  laws  of  another  state  or  place.4  But 
it  has  been  held  that  where  an  indorser  goes  temporarily  to  another  state,  as  a 
matter  of  convenience  and  for  the  sole  purpose  of  effecting  negotiations,  and 
there  makes  his  indorsement  to  an  indorsee  who  is  also  only  transiently  there, 
the  state  of  his  residence  will  be  deemed  to  be  the  state  of  performance  of  his 
contract.5 

(e)  Guarantor.  —  The  liability  of  a  guarantor  on  negotiable  paper  is  governed 


1.  Lawrence  v.  Bassett,  5  Allen  (Mass.)  140; 
Cooke  v.  Addicks,  6  Pa.  Super.  Ct.  115.  See 
also  Wylie  v.  Cotter,  170  Mass.  356,  64  Am.  St. 
Rep.  305.  Compare  New  York  L.  Ins.  Co.  v. 
McKellar,  68  N.  H.  326. 

2.  Liability  of  Acceptor  —  United  States.  — 
Musson  v.  Lake,  4  How.  (U.  S.)  262. 

Connecticut.  —  Roe  v.  Jerome,  18  Conn.  138; 
Webster  v.  Howe  Mach.  Co.,  54  Conn.  394. 

Illinois.  —  Mason  v.  Dousay,  35  111.  424,  85 
Am.  Dec.  36S. 

Indiana.  —  Hunt  v.  Standart,  15  Ind.  33,  77 
Am.  Dec.  79. 

Kentucky.  —  Kelly  v.  Smith,  1  Met.  (Ky.) 
313- 

Massachusetts.  —  Fiske  v.  Foster,  10  Met. 
(Mass.)  597.  See  also  Barney  v.  Newcomb,  9 
Cush.  (Mass.)  47. 

Mississippi.  —  Frazier  v.  Warfield,  9  Smed. 
&  M.  (Miss.)  220. 

New  Jersey.  —  Freese  v.  Brownell,  35  N.  J. 
L.  285,  10  Am.  Rep.  239. 

New  York.  —  Weller  v.  Goslin,  (Supm.  Ct. 
Tr.  T.)  32  Misc.  (N.  Y.)  36. 

Tennessee.  —  Frierson 
(Tenn.)  129. 

Virginia.  —  Duerson 
(Va.)  241. 
Interest  Recoverable. 


Galbraith,  12  Lea 
Alsop,   27  Gratt. 


Cooper  v.  Walde- 
grave,  2  Beav.  282;  Foden  v.  Sharp,  4  Johns. 
(N.  Y.)  183. 

3.  Wilde  v.  Sheridan,  21  L.  J.  Q.  B.  D.  260. 

4.  Liability  of  Indorsers  —  England.  —  Allen 
v.  Kemble,  6  Moo.  P.  C.  314,  13  Jur.  287. 

United  Stales.  —  Illinois  Bank  v.  Brady,  3 
McLean  (U.  S.)  268;  Dundas  v.  Bowler.  3  Mc- 
Lean (U.  S.)  397;  In  re  Pulsifer,  14  Fed.  Rep. 
247;  Slacum  v.  Pomery,  6  Cranch  (U.  S.)  221. 

Alabama.  —  Dunn  u.  Adams,  I  Ala.  527,  35 
Am.  Dec.  42;  Givens  v.  Western  Bank,  2  Ala. 
397;  Lowry  v.  Western  Bank,  7  Ala.  120;  Mil- 
ler v.  Mclntyre,  9  Ala.  638;  McDougald  v. 
Rutherford,  30  Ala.  253;  Cullum  v.  Casey,  9 
Port.  (Ala.)  131,  33  Am.  Dec.  304. 

Connecticut.  —  Greathead  v.  Walton,  40 
Conn.  236. 

Georgia.  —  Levy  v.  Cohen,  4  Ga.  I;  Cox  v. 
Adams,  2  Ga.  158. 

Illinois.  —  Humphreys  v.  Collier,  1  111.  297; 
Schuttler  v.  Piatl,  12  111.  417;  Maxwell  v.  Van 
Sant,  46  111.  58;  Dunnigan  v.  Stevens,  122  111. 
396,  3  Am.  St.  Rep.  496;  Studebaker  Bros. 

1 


Mfg.  Co.  v.  Hinsey,  88  111.  App.  234;  Belford 
v.  Bangs,  15  111.  App.  76;  Crouch  v.  Hall,  15 
111.  263;  Holbrook  v.  Vibbard,  3  111.  465;  Bond 
v.  Bragg,  17  111.  69. 

Indiana.  —  Yeatman  v.  Cullen,  5  Blackf. 
(Ind.)  240;  Hunt  v.  Standart,  15  Ind.  33,  77 
Am.  Dec.  79;  Brown  v.  Bunn,  16  Ind.  406; 
Mendenhall  v.  Gately,  18  Ind.  149;  Rose  v. 
Park  Bank,  20  Ind.  94,  83  Am.  Dec.  306;  Pat- 
terson v.  Carrell,  60  Ind.  128. 

Iowa.  —  Bernard  v.  Barry,  1  Greene  (Iowa) 
388;  National  Bank  v.  Green,  33  Iowa  140; 
Huse  v.  Hamblin,  29  Iowa  501,  4  Am.  Rep. 
244;  Chatham  Bank  v.  Allison,  15  Iowa 
357- 

Kansas.  —  Briggs  v.  Latham,  36  Kan.  255, 
59  Am.  Rep.  546. 

Kentucky.  —  Carlisle  v.  Chambers,  4  Bush 
(Ky.)  268,  96  Am.  Dec.  304;  Young  v.  Harris, 
14  B.  Mon.  (Ky.)  447;  Hyatt  v.  Slate  Bank.  8 
Bush  (Ky.)  197;  Piner  v.  Clary,  17  B.  Mon. 
(Ky.)  661;  Short  v.  Trabue,  4  Met.  (Ky.)30i; 
Weil  v.  Sturgis,  (Ky.  1901)  63  S.  W.  Rep.  602, 
23  Ky.  L.  Rep.  644. 

Louisiana.  —  Kuenzi  v.  Elvers,  14  La.  Ann. 
392. 

Massachusetts.  —  Powers  v.  Lynch,  3  Mass. 
77;  Glidden  v.  Chamberlin,  167  Mass.  486,  57 
Am.  St.  Rep.  479;  Williams  v.  Wade,  1  Met. 
(Mass.)  82. 

New  Hampshire.  —  Dow  v.  Rowell,  12  N. 
H.  49. 

New  York.  —  Aymar  v.  Sheldon,  12  Wend. 
(N.  Y.)  439,  27  Am.  Dec.  137:  Cook  v.  Litch- 
field, 9  N.  Y.  279;  Lee  v.  Selleck,  33  N.  Y.  615; 
Artisans'  Bank  v.  Park  Bank,  41  Barb.  (N.  Y.) 
599;  Cowperthwaite  v.  Sheffield,  1  Sandf.  (N. 
Y.)4i6. 

North  Carolina.  —  Hatcher  v.  McMorine,  4 
Dev.  L.  (15  N.  Car.)  122. 

Ohio.  —  Case  v.  Heffner,  10  Ohio  180;  Cona- 
han  v.  Smith,  2  Disney  (Ohio)  9. 

West  Virginia.  —  Nichols  v.  Porter,  2  W. 
Va.  13,  94  Am.  Dec.  501. 

But  in  Mullen  v.  Morris,  2  Pa.  St.  85,  it  was 
held  that  the  indorser  is  liable  for  interest  on 
a  bill  according  to  the  law  of  the  place  on 
which  it  Is  drawn.  To  the  same  effect  see 
Peck  v.  Mayo,  14  Vt.  33,  39  Am.  Dec.  205. 

5.  Vanzant  v.  Arnold.  31  Ga.  210.    See  also 
Briggs  v.  Latham,  36  Kan.  255,  59  Am.  Rep. 
546;  Curtis  v.  Leavitt,  15  N.  Y.  88. 
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by  the  law  of  the  place  of  his  contract,  especially  where  the  paper  is  payable 
in  the  same  state  or  jurisdiction.1 

(5)  Presentment,  Protest,  or  Notice  —  Necessity  —  As  Fixing  Liability  of  Drawer 
or  Indorser.  —  The  question  whether  the  liability  of  a  drawer  or  indorser 
is  dependent  upon  the  exercise  of  diligence  on  the  part  of  the  holder,  such  as 
presentment,  protest,  or  notice,  is  determined  by  the  law  of  the  country  in 
which  the  drawer's  or  indorser's  contract  was  made,  and  not  by  the  law 
of  the  country  where  the  negotiable  paper  is  payable. a 

As  Fixing  Liability  of  Maker.  —  But  the  necessity  of  presentment  in  order  to  fix 
the  liability  of  the  maker  of  a  note  is  to  be  determined  by  the  place  of  pay- 
ment.3 So  it  has  been  held  that  the  law  of  the  place  of  payment  determines 
whether  notice  of  dishonor  is  necessary  in  order  to  fix  the  liability  of  an 
indorser  in  blank  upon  the  back  of  a  note  before  its  delivery  to  the  payee, 
where  such  indorser  is  regarded  as  an  original  promisor.4 

Formalities.  —  The  formalities  of  making  presentment  5  and  protest  6  and  of 
giving  notice  of  dishonor  7  are  to  be  regulated  by  the  law  of  the  place  where 
the  negotiable  paper  is  payable. 

(6)  Days  of  Grace.  —  The  law  of  the  place  where  a  bill  or  note  is  payable 
governs  in  respect  to  the  allowance  of  days  of  grace.8 


1.  Liability  of  Guarantor.  —  See  the  title 
Guaranty,  vol.  14,  p.  1131,  and  see  Howard 
v.  Fletcher,  59  N.  H.  151;  Tenant  z.  Tenant, 
no  Pa.  St.  478. 

2.  Necessity  of  Presentment,  Etc.,  to  Fix  Liability 
of  Drawer  or  Indorser  —  United  States.  —  Illinois 
Bank  v.  Brady,  3  McLean  (U.  S.)  268.  See 
also  Musson  v.  Lake,  4  How.  (U.  S.)  262. 
Compare  Wiseman  v.  Chiappella,  23  How.  (U. 
S.)  368;  Gaylord  v.  Johnson,  5  McLean  (U. 
S.)  448. 

Alabama.  —  Givens  v.  Western  Bank,  2  Ala. 
397;  Lowrey  v.  Western  Bank,  7  Ala.  120. 

Georgia. — Cox  v.  Adams,  2  Ga.  158;  Slan- 
ford  v.  Pruet,  27  Ga.  243. 

Illinois. —  Holbrook  v.  Vibbard,  3  111.  465; 
Crouch  v.  Hall,  15  111.  263;  Barber  v.  Bell,  77 
111.  490. 

Indiana.  —  Mix  v.  State  Bank,  13  Ind.  521; 
Hunt  v.  Standart,  15  Ind.  33,  77  Am.  Dec.  79 
[overruling  Shanklin  v.  Cooper,  8  Blackf.  (Ind.) 
41];  Brown  v.  Bunn,  c6  Ind.  406;  Rose  v. 
Park  Bank,  20  Ind.  g4,  83  Am.  Dec.  306. 

Iowa.  —  Thorp  v.  Craig,  10  Iowa  461.  See 
also  Huse  v.  Hamblin,  29  Iowa  501,  4  Am. 
Rep.  244;  National  Bank  v.  Green,  33  Iowa  140. 

Kansas.  —  Briggs  v.  Latham,  36  Kan.  255. 
59  Am.  Rep.  546. 

Kentucky.  —  Short  v.  Trabue,  4  Met.  (Ky.) 
299;  Carlisle  v.  Chambers,  4  Bush  (Ky.)  268, 
96  Am.  Dec.  304.  See  also  Young  v  Harris, 
14  B.  Mon.  (Ky.)  447. 

Louisiana.  —  Duncan  v.  Sparrow,  3  Rob. 
(La.)  167;  Trabue  v.  Short,  18  La.  Ann.  257. 

Maine.  —  See  Wright  v.  Andrews,  70  Me. 
86,  35  Am.  Rep.  308. 

Massachusetts. — See  Williams  v.  Wade,  1 
Met.  (Mass.)  82. 

New  York. — Aymar  v.  Sheldon,  12  Wend. 
(N.  Y.)  439,  27  Am.  Dec.  137;  Allen  v.  Mer- 
chants' Bank,  22  Wend.  (N.  Y.)  215,  34  Am. 
Dec.  289;  Artisans'  Bank  v.  Park  Bank,  41 
Barb.  (N.  Y.)  599. 

North  Carolina.  —  Hatcher  v.  McMorine,  4 
Dev.  L.  (15  N.  Car.)  122;  Commercial  Nat. 
Bank  v.  Simpson,  90  N.  Car.  467. 

Tennessee.  —  Trabue   v.    Short,    5  Coldw. 


(Tenn.)  293;  Douglas  v.  Bank  of  Commerce. 
97  Tenn.  133. 

Texas. —  Raymond  v.  Holmes,  11  Tex.  54. 

West  Virginia.  —  Nichols  v.  Porter,  2  W.  Ya. 
13,  94  Am.  Dec.  501. 

Compare  Ellis  v.  Commercial  Bank,  7  How. 
(Miss.)  294,  40  Am.  Dec.  63. 

3.  Necessity  of  Presentment  to  Fix  Maker's  Lia- 
bility. —  Pryor  v.  Wright,  14  Ark.  189. 

4.  Phipps  v.  Harding,  (C.  C.  A  )  7c  Fed.  Rep. 
468;  New  York  L.  Ins.  Co.  v.  McKellar,  68  N. 
H.  326. 

5.  Formalities  of  Making  Presentment.  —  W  ise- 
man  v.  Chiappella,  23  How.  (U.  S.)  368;  Ellis 
v.  Commercial  Bank,  7  How.  (Miss.)  294,  40 
Am.  Dec.  63;  Sylvester  v.  Crohan,  138  N.  Y. 
494.  See  also  Aymar  v.  Sheldon,  12  Wend. 
(N.  Y.)  439,  27  Am.  Dec.  137.  Compare  Musson 
v.  Lake,  4  How.  (U.  S.)  262. 

Time  of  Making  Presentment.  —  Pierce  v.  Ind- 
seth,  ]o6  U.  S.  546;  Sylvester  v.  Crohan,  138 
N.  Y.  494.  See  also  Wylie  v.  Cotter,  170  Mass. 
360,  64  Am.  St.  Rep.  305. 

6.  Formalities  of  Making  Protest.  —  Wooley  v. 
Lyon,  117  111.  244,  57  Am.  Rep.  S67;  Allen  i>. 
Harrah,  30  Iowa  363;  McClane  v.  Fitch,  4  B. 
Mon.  (Ky.)  599;  Chenowiih  r.  Chamberlin,  6 
B.  Mon.  (Ky.)  60.  See  also  Raymond  v. 
Holmes,  11  Tex.  54.  Compare  Thorp  v.  Cragi, 
10  Iowa  461.  And  see  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  380, 
note. 

7.  Time  of  Giving  Notice  of  Dishonor.  —  Roths- 
child v.  Currie,  1  Q.  B.  43,  41  E.  C.  L.  428; 
Hirschfeld  v.  Smith,  L.  R.  1  C.  P.  340,  35  L. 
J.  C,  PI.  177;  Home  v.  Rouquette,  3  Q.  B.  D. 
514;  City  Bank  v.  Ley,  1  U.  C.  Q.  B.  192; 
Smith  v.  Hall.  3  U.  C.  Q.  B.  315.  See  also 
Rouquette  v.  Overmann,  L.  R.  10  Q.  B.  525. 
Compare  Aymar  v.  Sheldon,  12  Wend.  (N.  Y.) 
439,  27  Am.  Dec.  137;  Carroll  v.  Upton,  2 
Sandf.  (N.  Y.)  171. 

8.  Allowance  of  Days  of  Grace  —  Iowa.  — Thorp 
v.  Craig,  10  Iowa  461. 

Kentucky.  —  Goddin  v.  Shipley,  7  B.  Mon. 
(Ky.)  575- 

Maine.  —  Burnham  v.  Webster,  19  Me.  232. 
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(7)  Bona  Fide  Purchase  for  Value.  —  The  question  as  to  what  amounts  to  a 
bona  fide  purchase  for  value  of  a  bill  or  note  as  against  the  maker  or  acceptor 
will  be  determined  by  the  law  of  the  place  where  the  maker's  or  acceptor's 
contract  is  to  be  performed.1 

(8)  Letters  of  Credit  or  Promises  to  Accept.  —  The  construction,  obligation, 
and  legal  effect  of  a  letter  of  credit  are  to  be  governed  by  the  law  of  the 
country  in  which  it  is  executed,  although  it  is  an  undertaking  to  make  an 
acceptance  in  another  country,  and  although  the  acceptance,  in  order  to  be 
valid,  must  be  made  according  to  the  requirements  of  the  laws  of  the  country 
in  which  it  is  made.8 

d.  Insurance  Contracts  —  (1)  Place  of  Execution.  —  A  contract  of 
insurance,  like  contracts  in  general,  is  deemed  to  be  executed  at  the  place 
where  the  last  act  is  done  which  is  necessary  to  make  the  contract  binding  on 
the  parties.3 

Place  of  Acceptance  of  Proposal.  —  Accordingly,  if  by  the  terms  of  the  policy  the 
contract  is  to  be  in  force  upon  the  acceptance  and  approval  of  the  application 
and  risk,  the  place  of  the  contract  will  be  the  place  where  such  acceptance  is 
made.4 

Place  of  issuance  and  Mailing.  —  And  generally,  when  the  offer  of  the  insured  is 
accepted  at  the  home  office,  and  the  policy  is  there  issued  and  deposited  in  the 
post  office  by  the  insurer,  properly  addressed  to  the  insured  or  his  agent,  the 
contract  is  completed  and  the  place  of  issuance  and  mailing  is  the  place  of 
contract.5 

Place  of  Delivery.  —  If  the  policy  does  not  become  binding  until  delivery,  the 
place  of  delivery  is  the  place  of  contract.6 

Place  of  Payment  of  Premium.  —  If,  in  order  to  take  effect,  a  contract  is  made 


New  Hampshire.  —  Orange  County  Bank  v. 
Colby.  12  N.  H.  520. 

Rhode  Island.  —  Pawcatuck  Nat.  Bank  v. 
Barber,  22  R.  I.  73.. 

Vermont.  —  BlodgeU  v.  Durgin,  32  Vt.  361. 

Wisconsin.  —  Walsh  v.  Dart,  12  Wis.  635. 

And  see  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  366,  note. 

1.  What  Amounts  to  Bona  Fide  Purchase  for 
Value.  —  Webster  v.  Howe  Mach.  Co.,  54  Conn. 
394;  Woodruff  v.  Hill,  116  Mass.  3ro;  Wood- 
sen  v.  Owens,  (Miss.  1892)  12  So.  Rep.  207; 
Allen  v.  Bratton,  47  Miss.  119;  Harrison  v. 
Pike,  48  Miss.  46;  Bright  v.  Judson,  47  Barb. 
(N.  Y.)  29.  See  also  Holt  v.  McCann,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep.  310.  Compare 
Ives  v.  Farmers'  Bank,  2  Allen  (Mass.)  236; 
Culver  v.  Benedict,  13  Gray  (Mass.)  7;  Frank 
v.  Morehead,  (N.  J.  1895)  31  Atl.  Rep.  1016; 
Brook  v.  Vanest,  58  N.  J.  L.  162;  King  v. 
Doolittle,  I  Head  (Tenn.)  77. 

2.  Letters  of  Credit.  —  See  the  title  Letters 
of  Credit,  vol.  18,  p.  833.  Compare  Deposit. 
Bank  v.  Turner-Looker  Co.,  3  Ohio  Dec. 
581. 

3.  Place  of  Execution  of  Insurance  Contracts. 

—  Ford  v.  Buckeye  State  Ins.  Co.,  6  Bush 
(Ky.)  133,  99  Am.  Dec.  663;  Manhattan  L.  Ins. 
Co.  v.  Warwick,  20  Gratt.  (Va.)  628;  Galloway 
v.  Standard  F.  Ins.  Co.,  45  W.  Va.  237. 

4.  Place  of  Acceptance  of  Proposal.  —  Equitable 
L.  Assur.  Soc.  v.  Trimble,  (C.  C.  A.)  83  Fed. 
Rep.  85;  Equitable  L.  Assur.  Soc.  v.  Nixon, 
(C.  C.  A.)  81  Fed.  Rep  796;  Seamans  v.  Knapp- 
Slout,  etc.,  Co.,  89  Wis.  171,  46  Am.  St.  Rep. 
825.  See  also  Eureka  Ins.  Co.  v.  Parks,  1 
Cine.  Super.  Ct.  574;  Voorheis  v.  People's 
Mut.  Ben.  Soc,  91  Mich.  469. 


5.  Place  of  Issuance  and  Mailing.  —  State  Mut. 
F.  Ins.  Assoc.  v.  Brinkley  Stave,  etc.,  Co.,  61 
Ark.  r,  54  Am.  St.  Rep.  191;  Com.  Mut.  F. 
Ins.  Co.  v.  Knabe,  etc.,  Mfg.  Co.,  171  Mass. 
265;  Davis  v.  yEtna  Mut.  F.  Ins.  Co.,  67  N.  H. 
218;  Northampton  Mut.  Live  Stock  Ins.  Co. 
v.  Tuttle,  40  N.  J.  L.  476;  Hyde  v.  Goodnow, 
3  N.  Y.  266:  Huntley  v.  Merrill,  32  Barb.  (N. 
Y.)  626;  Galloway  v.  Standard  F.  Ins.  Co.,  45 
W.  Va.  237. 

Contract  Sent  to  Agent  for  Unconditional  Deliv- 
ery.—  The  same  rule  has  been  applied  even 
where  the  insurance  company  issued  and 
mailed  a  policy  to  its  agent  for  unconditional 
delivery  to  the  insured.  Western  v.  Genesee 
Mut.  Ins.  Co.,  12  N.  Y.  263;  Fidelity  Mut.  L. 
Assoc.  v.  Harris,  9^  Tex.  25. 

6.  Place  of  Delivery.  —  Equitable  L.  Assur. 
Soc.  v.  Clements,  140  U.  S.  226;  In  re  Penn- 
sylvania Ins.  Co.,  22  Fed.  Rep.  109;  Knights' 
Templar,  etc.,  L.  Indemnity  Co.  v.  Berry,  (C. 
C.  A.)  50  Fed.  Rep.  511;  Kelley  v.  Mutual  L. 
Ins.  Co.,  109  Fed.  Rep.  56;  Thwing  v.  Great 
Western  Ins.  Co.,  in  Mass.  93;  Reliance  Mut. 
Ins.  Co.  v.  Sawyer,  160  Mass.  413;  Perry  v. 
Dwelling.  House  Ins.  Co.,  67  N.  H.  291,  68 
Am.  St.  Rep.  668;  Wood  v.  Cascade  F.t  etc., 
Ins.  Co.,  8  Wash.  427.  40  Am.  St.  Rep.  917; 
Breitung's  Estate,  78  Wis.  33;  Meagher  v. 
jEtna  Ins.  Co.,  20  U.  C.  Q.  B.  607. 

Prior  Notice  of  Acceptance.  —  It  seems,  how- 
ever, that  if,  prior  to  the  delivery,  the  insured 
had  notice  by  mail  or  otherwise  that  his  appli- 
cation for  insurance  was  accepted,  the  place 
of  giving  notice  is  the  place  of  contract.  See 
Equitable  L.  Assur.  Soc.  v.  Clements,  140  U. 
S.  226;  Perrv  v.  Dwelling-House  Ins.  Co.,  67 
N.  H.  291,  68  Am.  St.  Rep.  668. 
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dependent  upon  the  payment  of  a  premium  or  premiums,  the  place  of  pay- 
ment is  the  place  of  contract.1  And  this  rule  has  been  applied  although  the 
policy  expressly  provided  that  it  should  be  deemed  to  be  a  contract  in  another 
place.* 

Place  of  Countersigning  Policy.  —  So  if  the  policy  provides  that  it  shall  not  be 
complete  until  countersigned  by  an  agent  at  a  specified  place,  it  is  a  contract 
of  the  place  where  it  is  to  be  countersigned.3 

(2)  Validity.  —  As  a  general  rule,  the  validity  of  an  insurance  policy  and 
the  stipulations  therein  are  determined  by  the  law  of  the  place  where  the 
contract  is  executed,4  and  this  though,  in  the  case  of  insurance  on  property, 
the  property  is  situated  in  another  jurisdiction.5 

(3)  Construction  and  Effect.  —  It  is  within  the  power  of  the  contracting 
parties,  as  a  general  rule,  by  the  express  terms  of  the  policy  to  establish  the 
place  of  contract  so  far  as  the  construction  of  the  contract  and  the  rights  and 
obligations  of  the  parties  thereto  are  concerned.6    In  the  absence  of  such 

1.  Place  of  Payment  of  Premium.  —  Equitable 
L.  Assur.  Soc.  v.  Clements,  140  U.  S.  226; 
Mutual  Ben.  L.  Ins.  Co.  v.  Robison,  54  Fed. 
Rep.  580,  affirmed  (C.  C.  A.)  58  Fed.  Rep.  723; 
Equitable  L.  Assur.  Soc.  v.  Winning,  (C.  C. 
A.)  58  Fed.  Rep.  541;  Provident  Sav.  L.  Assur. 
Soc.  v.  Hadley,  (C.  C.  A.)  102  Fed.  Rep.  856; 
Millard  v.  Brayton,  177  Mass.  533;  Cravens  v. 
New  York  L.  Ins.  Co.,  148  Mo.  583,  71  Am. 
St.  Rep.  628;  Horton  v.  New  York  L.  Ins.  Co., 
151  Mo.  604.  Compare  Shattuck  v.  Mutual  L. 
Ins.  Co.,  4  Cliff.  (U.  S.)  598. 

2.  Cravens  v.  New  York  L.  Ins.  Co.,  148 
Mo.  583,  71  Am.  St.  Rep.  628;  Horton  v.  New- 
York  L.  Ins.  Co.,  151  Mo.  604. 

3.  Place  of  Countersigning  Policy.  —  North- 
western Mul.  L.  Ins.  Co.  v.  Elliott,  7  Sawy. 
(U.  S.)  17;  Cromwell  v.  Royal  Canadian  Ins. 
Co.,  49  Md.  366,  33  Am.  Rep.  258;  Heebner  v. 
Eagle  Ins.  Co.,  10  Gray  (Mass.)  131,  69  Am. 
Dec.  308;  Antes  v.  State  Ins.  Co.,  61  Neb.  55; 
Todd  v.  State  Ins.  Co.,  3  W.  N.  C.  (Pa.)  330, 
II  Phila.  (Pa.)  355,  33  Leg.  Int.  (Pa.)  229;  Gal- 
loway v.  Standard  F.  Ins.  Co.,  45  W.  Va.  237. 

4.  Validity  of  Insurance  Contracts  —  England. 
—  Pattison  v.  Mills,  2  Bligh  N.  S.  519: 

United  States. —  Knights  Templar,  etc.,  L. 
Indemnity  Co.  v.  Berry,  (C.  C.  A.)  50  Fed. 
Rep.  511;  Hicks  v.  National  L.  Ins.  Co.,  (C. 
C.  A.)  60  Fed.  Rep.  690;  National  Union  v. 
Marlow,  (C.  C.  A.)  74  Fed.  Rep.  775  ;  Equitable 
L.  Assur.  Soc.  v.  Nixon,  (C.  C.  A.)  81  Fed. 
Rep,  796;  Equitable  L.  Assur.  Soc.  v.  Trimble, 
(C.  C.  A.)  83  Fed.  Rep.  85.  See  also  Fletcher 
v.  New  York  L.  Ins.  Co.,  13  Fed.  Rep.  526; 
Wall  v.  Equitable  L.  Assur.  Soc,  32  Fed. 
Rep.  273. 

Arkansas.  —  State  Mut.  F.  Ins.  Assoc.  v. 
Brinkley  Stave,  etc.,  Co.,  61  Ark.  1,  54  Am. 
St.  Rep.  191. 

Iowa.  —  See  Goodwin  v.  Provident  Sav.  L. 
Assur.  Assoc.,  97  Iowa  226,  59  Am.  St.  Rep. 
411. 

Kentucky.  —  Ford  v.  Buckeye  State  Ins.  Co., 
6  Bush  (Ky.)  133,  99  Am.  Dec.  663. 

Maryland.  —  Robinson  v.  Hurst,  78  Md.  59, 
44  Am.  St.  Rep.  266. 

Massachusetts.  —  Reliance  Mut.  Ins.  Co.  v. 
Sawyer,  160  Mass.  413. 

Michigan..  —  Voorheis  v.  People's  Mut.  Ben. 
Soc,  91  Mich.  469. 

Missouri.  —  Price  v.  Connecticut  Mut.  L.  Ins. 
Co.,  48  Mo.  App.  281. 


New  York.  —  Hyde  v.  Goodnow,  3  N.  Y. 

266. 

Washington.  —  Ward  v.  Tucker,  7  Wash. 
399;  Wood  v.  Cascade  F.,  etc.,  Ins.  Co.,  8 
Wash.  427,  40  Am.  St.  Rep.  917. 

Wisconsin.  — Seamans  v.  Knapp-Siout,  etc., 
Co.,  89  Wis.  171,  46  Am.  St.  Rep.  825. 

The  lex  fori  will  be  applied,  however,  when 
the  contract  violates  the  public  policy  of  the 
state  of  the  forum,  as  expressed  in  its  statutes. 
Seamans  v.  Zimmerman,  91  Iowa  363. 

Validity  of  Wagering  Policy  Controlled  by  Place 
of  Performance.  —  Ruse  v.  Mutual  Ben.  L.  Ins. 
Co.,  23  N.  Y.  516.  See  also  St.  John  v.  Ameri- 
can Mut.  L.  Ins.  Co.,  2  Duer  (N.  Y.)  419, 
affirmed  13  N.  Y.  31. 

6.  Columbia  F.  Ins.  Co.  v.  Kinyon,  37  N.  J. 
L.  33;  Hyde  v.  Goddnow,  3  N.  Y.  267;  Sea- 
mans v.  Knapp-Stout,  etc.,  Co.,  89  Wis.  171, 
46  Am.  St.  Rep.  825. 

6.  Construction  According  to  Place  Agreed  Upon. 
—  Greer  v.  Poole.  5  Q.  B.  I).  272;  London 
Assur.  v.  Companhia  De  Moagens,  167  U.  S. 
149;  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics' 
Sav.  Bank,  (C.  C.  A.)  72  Fed.  Rep.  415;  Gib- 
son v.  Connecticut  F.  Ins.  Co.  77  Fed.  Rep. 
561;  Canton  Ins.  Office  v.  Woodside,  (C.  C. 
A.)  90  Fed.  Rep.  301;  Mutual  L.  Ins.  Co.  v. 
Dingley,  (C.  C.  A.)  100  Fed.  Rep.  408;  Griese- 
mer  v.  Mutual  L.  Ins.  Co.,  10  Wash.  211. 

Agreement  in  Evasion  of  Law  of  Place  of  Con- 
tract. —  But  where  the  agreement  as  to  the 
place  of  contract,  according  to  the  law  of  which 
the  policy  is  to  be  construed,  would  have  the 
effect  of  evading  a  statute  of  the  state  in  which 
the  contract  was  made,  and  in  which  the  for- 
eign insurance  company  was  doing  business 
ex  gratia,  such  agreement  has  been  held  to  be 
of  no  effect.  New  York  L.  Ins.  Co.  v.  Russell, 
(C.  C.  A.)  77  Fed.  Rep  94;  Summers  v.  Fidelity 
Mut.  Aid  Assoc.,  84  Mo.  App.  605;  Cravens  v. 
New  York  L.  Ins.  Co.,  148  Mo.  583,  71  Am.  St. 
Rep.  628;  New  York  L.  Ins.  Co.  v.  Block.  6 
Ohio  Cir.  Dec.  166,  12  Ohio  Cir.  Ct.  224.  See 
also  Fletcher  v.  New  York  L.  Ins.  Co.,  13  Fed. 
Rep.  526;  Wall  Equitable  L.  Assur.  Soc,  32 
Fed.  Rep.  273,  affirmed  140  U.  S.  231;  Knights 
Templar,  etc.,  L.  Indemnity  Co.  v.  Berry,  (C. 
C.  A.)  50  Fed.  Rep.  511. 

Marine  Insurers  as  Affected  by  Foreign  General 
Average  Adjustments.  —  See  the  title  General 
Average,  vol.  14,  p.  996.  And  see  Greer  v. 
Poole,  5  Q.  B.  D.  274. 
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agreement  a  contract  of  insurance,  like  any  other  contract,  is  to  be  construed 
and  effectuated  as  to  the  rights  and  obligations  of  the  parties  according  to  the 
law  and  usages  of  the  place  where  it  is  to  be  performed,1  or,  if  no  place  of 
performance  is  indicated,  then  according  to  the  law  and  usages  of  the  place 
where  it  is  made.3 

Rights  of  Beneficiaries.  —  This  general  rule  has  been  applied  in  regulating  the 
distribution  of  insurance  moneys  and  in  construing  words  such  as  "heirs,"  or 
"heirs  at  law,"  designating  the  beneficiaries  in  the  policy.3  But  in  a  recent 
Massachusetts  case  it  was  held  that  the  rights  of  the  beneficiaries  under  a  life 
policy,  in  a  controversy  between  themselves,  were  to  be  determined  by  the 
law  of  the  place  where  the  contract  was  made,  notwithstanding  a  stipulation 
in  the  policy  that  the  premiums  and  the  sum  insured  were  to  be  paid  in 
another  state.4  In  some  cases,  also,  the  language  in  an  insurance  policy  desig- 
nating the  beneficiary  has  been  treated  as  of  a  testamentary  character,  and, 
subject  to  the  limitation  imposed  by  statute  or  by  the  company's  charter  in 
regard  to  the  classes  of  persons  that  may  be  named  as  beneficiaries,  has  been 
construed  according  to  the  law  of  the  domicil  of  the  insured.5 

e.  Contracts  of  Carriers.  —  The  general  rule  that  the  nature,  obliga- 
tion, and  interpretation  of  a  contract  are  to  be  governed  by  the  law  of  the 
place  where  it  is  made,  unless  the  parties  at  the  time  of  making  it  have  some 
other  law  in  view,  requires  a  contract  of  a  common  carrier  for  the  transporta- 
tion of  passengers  6  or  goods,7  made  in  one  country  between  citizens  or  resi- 
dents thereof,  and  the  performance  of  which  begins  there,  to  be  governed  by 
the  law  of  that  country,  unless  the  parties  when  entering  into  the  contract 


1.  Construction  According  to  Law  of  Place  of 
Performance.  —  Mutual  L.  Ins.  Co.  v.  Hill,  97 
Fed.  Rep.  263;  Mutual  L.  Ins.  Co.  v.  Dingley, 
(C.  C.  A.)  too  Fed.  Rep.  408;  Grangers'  L.  Ins. 
Co.  v.  Brown,  57  Miss.  308,  34  Am.  Rep.  446; 
Milhous  v.  Johnston,  (Supm.  Ct.  Gen.  T.)  4  N. 
Y.  Supp.  199;  Seiders  v.  Merchants  L.  Assoc., 
93  Tex.  194.  See  also  Union  Cent.  L.  Ins.  Co. 
v.  Caldwell,  68  Ark.  505. 

Fact  that  Policy  Is  Issued  in  Pursuance  of  Ver- 
bal Agreement  in  Another  State  Immaterial.  — 
Marden  v.  Hotel  Owners'  Ins.  Co.,  85  Iowa 
584,  39  Am.  St.  Rep.  316. 

Lex  Situs  and  Lex  Fori  Held  to  Control  by  Law, 
though  Contract  Made  and  to  Be  Executed  Else- 
where.—  Sevk  v.  Millers'  Nat.  Ins.  Co.,  74 
Wis.  67. 

2.  Place  of  Performance  Not  Indicated.  —  Can- 
ton Ins.  Office  v.  Woodside,  (C.  C.  A.)  90  Fed. 
Rep.  301;  Supreme  Council,  eic,  v.  Getz,  (C. 
C.  A.)  112  Fed.  Rep.  119.  See  also  Daniels  v. 
Hudson  River  F.  Ins.  Co.,  12  Cush.  (Mass.) 
416.  59  Am.  Dec.  192;  King-Brick  Mfg.  Co.  v. 
Phcenix  Ins.  Co.,  164  Mass.  291. 

3.  Eights  of  Beneficiaries. —  Mullen  v.  Reed, 
64  Conn.  240,  42  Am.  St.  Rep.  174,  where  the 
insured  at  the  time  of  the  issuance  of  the  policy 
was  domiciled  in  the  state  where  the  contract 
was  made  and  to  be  performed,  but  between 
the  date  of  his  contract  and  the  time  of  his 
death  changed  his  domicil  to  another  state. 
See  also  Crosland  v.  Wrigley,  73  L.  T.  N.  S. 
327;  Roberts  v.  Winton,  ioo  Tenn.  484. 

4.  Millard  v.  Bravton,  177  Mass.  533. 

5.  Knights  Templars,  etc.,  Mut.  Aid  Assoc. 
v.  Greene,  79  Fed.  Rep.  461;  Northwestern 
Masonic  Aid  Assoc.  v.  Jones,  154  Pa.  St.  99, 
35  Am.  St.  Rep.  810.  See  also  Mayo  v.  Equi- 
table L.  Assur.  Soc,  71  Miss.  590. 

6.  Contracts  to  Carry  Passengers.  —  Penin- 
sular, etc.,  Steam  Nav.  Co.  v.  Shand,  3  Moo. 


P.  C.  C.  N.  S.  272;  Illinois  Cent.  R.  Co.  v. 
Beebe,  174  111.  13;  Meuer  v.  Chicago,  etc.,  R. 
Co.,  5  S.  Dak.  568,  49  Am.  St.  Rep.  898.  See 
also  Knowlton  v.  Erie  R.  Co.,  19  Ohio  St.  260, 
2  Am.  Rep.  395.  But  see  Burnett  v.  Pennsyl- 
vania R.  Co.,  176  Pa.  St.  45;  Brown  v.  Cam- 
den, etc.,  R.  Co.,  83  Pa.  St.  316,  in  which  it 
was  held  that  the  law  of  the  place  of  perform- 
ance controls. 

A  Contract  Made  at  the  Seat  of  United  States 
Government,  though  for  transportation  of  mails 
and  poslal  clerks  fiom  one  state  to  another,  is 
governed  as  to  its  obligation  by  the  laws  of  the 
United  States.  Pittsburgh,  etc.,  R.  Co.  v. 
Bishop,  7  Ohio  Cir.  Dec.  73,  13  Ohio  Cir. 
Ct.  380. 

7.  Carriers  of  Goods. —  Liverpool,  etc.,  Steam 
Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397;  Chase 
v.  Alliance  Ins.  Co.,  9  Allen  (Mass.)  311; 
Toledo  First  Nat.  Bank  v.  Shaw,  61  N.  Y.  283; 
China  Mut.  Ins.  Co.  v.  Force,  142  N.  Y.  90,  40 
Am.  St.  Rep.  576.  See  also  the  titles  Carriers 
of  Goods,  vol.  5,  p.  302  et  seq.;  Contracts  of 
Affreightment  and  Charter-parties,  vol.  7, 
p.  193. 

Place  of  Loss  During  Transportation  Held  Im- 
material.— Liverpool,  etc.,  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397;  Dyke  v.  Erie  R.  Co., 
45  N.  Y.  113,  6  Am.  Rep.  43.  See  also  Cleve- 
land, etc.,  R.  Co.  v.  Simon,  8  Ohio  Cir.  Dec. 
540,  15  Ohio  Cir.  Ct.  123;  Brown  v.  Cam- 
den, etc.,  R.  Co.,  83  Pa.  St.  316.  Compare 
Barter  v.  Wheeler,  49  N.  H.  29,  6  Am.  Rep. 
434;  Pittsburgh,  etc.,  R.  Co.  v.  Sheppard, 
56  Ohio  St.  68,  60  Am.  St.  Rep.  732;  Bur- 
nett v.  Pennsylvania  R.  Co.,  176  Pa.  St. 
45- 

Abandonment  of  Voyage  —  Adjustment  of 
Freight  by  Law  of  Place  of  Reshipment.  —  Na- 
tional Board  of  Marine  Underwriters  v.  Mel- 
chers,  45  Fed.  Rep.  643. 
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clearlj'  manifest  a  mutual  intention  that  it  shall  be  governed  by  the  law  of 
some  other  country;1  and  the  fact  that  a  vessel  is  foreign  and  that  the  goods 
shipped  in  it  are  to  be  delivered  at  a  foreign  port  will  not  alone  make  the 
contract  a  foreign  contract. 

Stipulations  Limiting  Carriers'  Liability  for  Negligence.  —  This  rule  has  been  fre- 
quently applied  in  determining  the  validity  of  stipulations  contained  in  the 
contract  of  carriage  limiting  the  carrier's  liability  for  negligence,3  and  such 
stipulations  have  been  enforced  although  they  were  regarded  as  against  the 
policy  of  the  laws  of  the  forum.3  But  the  rule  laid  down  in  United  States 
courts  is  that  such  a  contract,  though  valid  by  the  lex  loci,  will  not  be 
enforced,  because  it  is  in  violation  of  public  policy,4  and  this  is  so  both  under 
and  independently  of  the  Harter  Act,  though  by  the  express  terms  of  the 
policy  the  law  of  the  place  of  contract  or  the  law  of  the  ship's  flag  is  to  be 
controlling.5 

What  Constitutes  Effectual  Delivery.  —  What  will  amount  to  an  effectual  delivery 
so  as  to  terminate  the  liability  of  the  carrier  is,  in  the  absence  of  express 
stipulation,  ordinarily  governed  by  the  law  of  the  port  of  discharge  or  place 
of  delivery.6 

/.  Contracts  of  Telegraph  Company. —  This  principle,  which  controls 
in  the  contracts  of  carriers,  has  been  applied  in  the  case  of  telegraph  com- 
panies, and  it  has  been  held  that  where  a  telegraph  message  is  delivered  to 
the  company  at  its  office  in  one  state  for  transmission  to  a  place  in  another 
state,  the  laws  of  the  former  state  relating  to  the  liability  of  the  company  on 
the  contract  will  govern.7 

g.  Power  of  Agent  to  Contract  —  (i)  Extent  of  Authority  —  in  Gen- 
eral. —  The  general  rule  has  been  laid  down  that  where  an  authority  conferred 


1.  Intention  of  Parties  Held  to  Control.  —  In  re 

Missouri  Steamship  Co.,  42  Ch.  D.  321;  Lloyd 
v.  Guibert,  L.  R.  1  Q.  B.  115;  The  Industrie, 
(1894)  P.  58;  Moore  v.  Harris,  2  Quebec  147; 
Rogers  v.  Mississippi,  etc..  Steamship  Co.,  14 
Quebec  99.  See  also  The  Oranmore,  92  Fed. 
Rep.  396. 

2.  Limitation  of  Liability  by  Carrier  of  Goods. 

—  Chartered  Mercantile  Bank  i/.  Netherlands 
India  Steam  Nav.  Co.,  10  Q.  B.  D.  521  [distin- 
guishing Lloyd  v.  Guibert,  L.  R.  1  Q.  B.  122]; 
Central  of  Georgia  R.  Co.  v.  Kavanaugh,  (C. 
C.  A.)  92  Fed.  Rep.  56;  The  Henry  B.  Hyde, 
82  Fed.  Rep.  681;  Brockway  v.  American  Ex- 
press Co.,  168  Mass.  257,  affirmed  171  Mass. 
158;  Davis  v.  Chicago,  etc.,  R.  Co.,  93  Wis. 
470,  57  Am.  St  Rep.  935.  See  also  The  Tita- 
nia,  19  Fed.  Rep.  101;  Tecumseh  Mills  v. 
Louisville,  etc.,  R.  Co.,  (Ky.  1900)  57  S.  W. 
Rep.  9;  Piatt  v.  Richmond,  etc.,  R.  Co.,  jo8 
N.  Y.  358.  But  see  Pittsburgh,  etc.,  R.  Co. 
v.  Sheppard,  56  Ohio  St.  68,  60  Am.  St.  Rep. 
732;  Cleveland,  etc.,  R.  Co.  v.  Simon.  8  Ohio 
Cir.  Dec.  540,  15  Ohio  Cir.  Ct.  123.  See  ■ 
further  the  title  Carriers  of  Goods,  vol.  5,  p. 
302  et  sea. 

Carriers  of  Passengers.  —  Peninsular,  etc., 
Steam  Nav.  Co  v.  Shand,  3  Moo.  P.  C.  C.  N. 
S.  272;  Illinois  Cent.  R.  Co.  v.  Beebe,  174  111. 
13  66  Am.  St.  Rep  253;  Knowlton  v.  Erie  R. 
Co.,  19  Ohio  St.  260,  2  Am.  Rep.  395;  Meuer 
v.  Chicago,  etc.,  R.  Co.,  5  S.  Dak.  568,  49  Am. 
St.  Rep.  898.  But  see  Brown  v.  Camden,  etc., 
R.  Co.,  83  Pa.  St.  316;  Burnett  v.  Pennsyl- 
vania R.  Co.,  176  Pa.  St.  45. 

Especially  is  this  true  if  the  contract  is  to  be 
finally  performed  in  the  place  where  the  con- 
tract was  made,  as  in  the  case  of  a  return 


ticket,  Mexican  Nat.  R.  Co.  v.  Ware,  (Tex. 
Civ.  App.  1900)  60  S.  W.  Rep.  343,  or  a  ticket 
from  one  point  in  the  state  of  issuance  to 
another  point  in  the  same  state,  though  the 
route  taken  is  through  another  state.  Dyke  v. 
Erie  R.  Co.,  45  N.  Y.  113,  6  Am.  Rep.  43. 

3.  Fonseca  v.  Cunard  Steamship  Co.,  153 
Mass.  553,  25  Am.  St  Rep.  660;  O'Regan  v. 
Cunard  Steamship  Co.,  160  Mass.  356,  39  Am. 
St.  Rep.  484;  Knowlton  v.  Erie  R.  Co.,  19  Ohio 
St.  260,  2  Am.  Rep.  395.  See  also  the  title 
Carriers  ok  Goods,  vol.  5,  p.  304. 

4.  The  Kensington,  183  U.  S.  263;  The  Glen- 
mavis,  69  Fed.  Rep.  472;  Chicago,  etc.,  R.  Co. 
v.  Gardiner,  51  Neb.  70. 

5.  Knott  v.  Boiany  Worsted  Mills,  179  U.  S. 
69;  The  Kensington.  183  U.  S.  263;  The  Iowa. 
50  Fed.  Rep.  561. 

6.  What  Constitutes  Effectual  Delivery.  — 
Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  454;  Pope  v.  Nickerson,  3 
Story  (U.  S.)  465;  Curtis  v.  Delaware,  eic,  R. 
Co.,  74  N.  Y.  116,  30  Am.  Rep.  271.  See  also 
Milwaukee,  etc.,  R.  Co.  v.  Smith,  74  III.  197. 
Compare  Herf,  etc..  Chemical  Co.  v.  Lacka- 
wana  Line.  70  Mo.  App.  274. 

But  in  Faulkner  v.  Hart,  82  N.  Y.  413.  37 
Am.  Rep.  574,  the  law  of  the  place  of  delivery 
was  not  allowed  to  control  in  the  courts  of  the 
state  where  the  contract  was  made,  where  as 
a  consequence  a  great  principle  of  commercial 
law,  uni"ersally  acknowledged  and  acquiesced 
in,  would  be  overturned.  See  also  Dunham 
v.  Boston,  etc.,  R.  Co..  46  Hun  (N.  Y.)  245. 

7.  Telegraph  Companies.  —  Reed  v.  Western 
Union  Tel.  Co.,  135  Mo.  661,  58  Am.  St.  Rep. 
609.  But  see  Western  Union  Tel.  Co.  v. 
Eubanks,  100  Ky.  591,  66  Am.  Si.  Rep.  361. 
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by  a  principal  upon  an  agent  is  to  be  acted  upon  in  a  foreign  country  the 
extent  of  the  authority  as  to  third  persons  is  to  be  determined  by  the  law  of 
that  country.1 

Extent  of  Authority  of  Master  of  Vessel  —  Law  of  Flag  Controlling.  —  But  both  in  Eng- 
land and  in  the  United  States  the  rule  prevails  that  the  extent  of  the  authority 
of  the  master  of  a  vessel  to  bind  the  ship,  the  freight,  or  the  owners  is  to  be 
determined  by  the  law  of  the  ship's  flag.* 

Authority  of  Partner  to  Bind  Limited  Partnership.  —  A  discussion    as  to  the  law 

governing  the  extent  of  the  authority  of  one  member  of  a  limited  partnership 
to  bind  the  partnership  by  a  contract  in  another  jurisdiction  will  be  found 
elsewhere  in  this  work.3 

(2)  Formal  Validity  of  Power  of  Attorney.  —  It  has  been  held  that  the  valid- 
ity of  an  unsealed  4  or  blank  5  power  of  attorney  is  to  be  determined  by  the 
law  of  the  place  where  the  contract  is  to  be  made  under  such  power. 

h.  Guaranty.  —  The  law  governing  contracts  of  guaranty  is  discussed 
elsewhere  in  this  work.6 

i.  Arbitration  and  Award.  —  The  validity  and  construction  of  an 
agreement  to  arbitrate  and  an  award  thereunder  are,  as  in  the  case  of  con- 
tracts generally,  controlled  by  the  law  of  the  place  of  contract,7  unless  the 
policy  of  the  laws  of  the  forum  would  be  thereby  violated.8 

10.  Statute  Imposing  Contractual  Liability.  —  Where  a  liability  is  created  by 
statute  which  is  not  penal  but  contractual  in  its  nature,  and  no  remedy  is  pre- 
scribed, the  liability  may  be  enforced  whenever  the  person  may  be  found." 
This  rule  has  had  most  frequent  application  in  the  case  of  statutes  imposing  a 
liability  on  tha  stockholders,  officers,  etc.,  of  a  corporation,  in  favor  of  credit- 
ors.10 But  it  has  also  been  applied  in  other  cases,  as  for  instance  in  the  case 
of  a  statute  providing  that  the  expenses  of  the  family  shall  be  chargeable  upon 
the  property  of  both  husband  and  wife  in  favor  of  creditors  therefor.11 

1.  Law  Controlling  Extent  of  Agent's  Authority.     611;  Giesen  v.  London,  etc.,  Mortg.  Co.,  (C. 

—  Chatenay  v.  Brazilian  Submarine  Tel.  Co.,  C.  A.)  102  Fed.  Rep.  584;  Kirtley  v.  Holmes, 
(1891)  1  Q.  B.  79.  See  also  Owings  v.  Hull,  9  (C.  C.  A.)  107  Fed.  Rep.  1;  Flash  v.  Conn,  109 
Pel.  (U.  S.)  607.  U.  S.  371. 

2.  Extent  of  Master's  Authority  to  Bind  Vessel.  Calijomia.  —  Russell  v.  Pacific  R.  Co.,  113 

—  The  August,  (1891)  P.  328;  Pope-'.  Nicker-  Cal.  261;  Ferguson  v.  Sherman,  116  Cal. 
son,  3  Story  (U.  S)  465;  Hanschell  v.  Swan,  169. 

(Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  304.    See  Illinois.  —  Bell  v.  Farwell,  176  111.  489. 

also  Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins.  Iowa.  —  Lalimer  v.  Citizens  State  Bank,  102 

Co.,  129  U.  S.  458.  Iowa  162. 

The  Validity  of  a  Bottomry  Bond  given  by  the  Massachusetts.  —  Hancock  Nat.  Bank  v.  El- 
master  of  a  vessel  is  to  be  determined  by  the  lis, 172  Mass.  39,  70  Am.  Si.  Rep.  232;  Howarth 
same  law.  See  the  title  Bottomry  and  Re-  v.  Lombard,  175  Mass.  570;  Coffing  v.  Dodge, 
spondentia,  vol.  4,  p.  738.  167  Mass.  237. 

3.  See  the  title  Limited  Partnership,  vo'.  Michigan  —  Western  Nat.  Bank  v.  Law- 
19,  p.  343.  rence,  117  Mich.  669. 

4.  Power  of  Attorney.  —  Harman  v.  Harman,  Missouri.  —  Guerney  v.  Moore,  131  Mo.  650; 
Baldw.  (U.  S  )  129.  Leucke  v.  Tredway,45  Mo.  App.  507;  Kimball 

5.  Bridgeport  Bank  v.  New  York,  etc.,  R.  v.  Davis,  52  Mo.  App.  194, 

Co.,  30  Conn.  231.  Nebraska.  —  Delahaye    v.    Heitkerr.per,  16 

6.  See  the  title  Guaranty,  vol.  14,  p.  1131.  Neb.  475. 

See  also  Walker  v.  Forbes,  25  Ala.  139,  60  Am.  New  York.  —  Howarth  v  Angle,  162  N.  Y. 

Dsc.  498;  Lachman  v.  Block,  47  La.  Ann.  505;  179;  Marshall  v.  Sherman,  84  Hun  (N.  Y.)  186, 

Richardson  v.  Draper,  23   Hun  (N.  Y.)  188,  distinguishing  Barnes  v.  Wheaton,  80  Hun  (N. 

affirmed  87  N.  Y.  337.  Y.)  8.    See  also  Cleveland,  etc.,  R.  Co.  v. 

7.  Arbitration  and  Award.  —  Green  v.  East  Kent,  87  Hun  (N.  Y.)  329. 

Tennessee,  etc.,  R.  Co.,  37  Ga.  456.    See  also  Pennsylvania.  —  Cushing  v.  Perot,  175  Pa. 

Alivon  v.  Furnival  1  C.  M  &  R.  277.  St.  66,  52  Am.  St.  Rep.  835. 

8.  Benton  v.  Singleton,  114  Ga.  548.  Bond  Required  by  Statute  upon  Issuance  of  Writ 

9.  Statutes  Imposing  Contractual  Liability —  of  Ne  Exeat. —  Midland  Co.  v.  Broat,  50  Minn. 
United  States.  —  Allen  v.  Fairbanks,  45  Fed.  562. 

Rep.  445;  Rhodes  v.  U.  S.  National  Bank,  (C.  10.  See  the  title  Stockholders. 
C.  A.)  66  Fed.  Rep.  512;  McVickar  v.  Jones,  11.  Matthews;'.  Dickinson,  (Supm.  Ct.  App. 
70  Fed.  Rep.  754;  Dexter  v.  Edmands,  89  Fed.  T.;  36  Misc.  (N.  Y.)  187.     Compare  Bucking- 
Rep.  467;  Kisseberth  v.  Prescott,  91  Fed.  Rep.  ham  v.  Hurd,  52  Conn.  407. 
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Marriage. 


VIII.  Marriage  and  Divorce  —  1.  Marriage  —  a.  Validity.  —  A  treat- 
ment of  the  law  governing  the  validity  of  foreign  marriages  will  be  found  in 
another  portion  of  this  work.1 

b.  Effect  on  Property  Rights  —  (i)  Personalty.  —  The  respective 
rights  in  their  personal  property  acquired  by  husband  and  wife  by  their  mar- 
riage are  determined  by  the  law  of  the  place  of  their  matrimonial  domicil,  and 
this,  in  the  absence  of  any  contrary  intention,  is  the  domicil  of  the  husband 
at  the  time  of  the  marriage.2  So  their  rights  in  personal  property  acquired 
subsequent  to  marriage  are  governed  by  the  law  of  the  actual  domicil  at  the 
time  of  acquisition.3 

Effect  of  Change  of  Domicil  After  Acquisition  of  Property.  —  A  right  which  has  been 
acquired  by  the  law  of  the  domicil  will  not  be  divested  by  a  change  of  domicil.* 

Acquisition  in  Act  of  Changing  Domicil.  —  It  has  been  held,  however,  that  the 
rights  to  property  acquired  after  the  husband  and  wife  have  abandoned  one 
domicil  with  the  intention  of  acquiring  another,  and  while  they  are  actually 
in  transitu,  are  regulated  by  the  laws  of  the  intended  domicil.  if  the  intention 
be  carried  out.5 

(2)  Realty.  —  The  lex  rei  sitce  will  govern  the  rights  of  the  husband  and 


1.  See  the  title  Marriage,  vol.  19,  p.  1211 
et  seq.    See  also  the  following  cases: 

United  States.  —  U.  S.  v.  Rodgers,  109  Fed. 
Rep.  886. 

Alabama.  —  Wall  v.  Williams,  II  Ala.  826; 
Wells  v.  Thompson,  13  Ala.  793,  48  Am. 
Dec. .76. 

Missouri.  —  Banks  v.  Galbraith,  149  Mo.  529. 
Nebraska.  —  Hills  v.  State,  61  Neb.  589. 
New  Hampshire.  —  Webster  v.  Webster,  58 
N.  H.  3. 

New  York.  —  Matter  of  Hall,  61  N.  Y.  App. 
Div.  266. 

Ohio.  —  State  v.  Brown,  47  Ohio  St.  102,  21 
Am.  St.  Rep.  790. 

Pennsylvania.  —  Moul's  Estate,  I  York  Leg. 
Rec.  (Pa.)  185;  Philadelphia  v.  Williamson,  10 
Phila.  (Pa.)  176;  Easley  v.  Com.,  (Pa.  1887)  11 
Atl.  Rep.  221. 

Tennessee.  —  Newman  v.  Kimbrough,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  106 1;  Turpin  v.  Tur- 
pin,  (Tenn.  Ch.  1899)  58  S.  W.  Rep.  763. 

Vermont.  —  State  v.  Shattuck,  69  Vt.  403,  60 
Am.  St.  Rep.  936;  State  v.  Richardson,  72 
Vt.  49. 

2.  Effect  of  Marriage  on  Rights  in  Personalty 

—  England.  —  In  re  Marsland,  55  L.  J.  Ch. 
581. 

Connecticut.  —  Mason  v.  Fuller,  36  Conn. 
160. 

District  of  Columbia.  —  See  Snashall  v. 
Metropolitan  R.  Co.,  19  D.  C.  399. 

Indiana.  —  Parrett  v.  Palmer,  8  Ind.  App. 
356,  52  Am.  St.  Rep.  479. 

Kentucky.  —  Townes  v.  Durbin,  3  Met.  (Ky.) 
353.  77  Am.  Dec.  176;  Beard  v.  Basye,  7  B. 
Mon.  (Ky.)  148. 

Maryland.  —  Newcomer  v.  Orem,  2  Md.  297. 
See  also  Noonan  v.  Kemp,  34  Md.  73,  6  Am. 
Rep.  307.  Compare  Smith  v.  McAtee,  27  Md. 
420,  92  Am.  Dec.  641,  in  which  the  lex  fori 
was  held  to  govern. 

Massachusetts.  —  Mason  v.  Homer,  105  Mass. 
116. 

North  Carolina.  —  Crayr.roff  v.  Morehead, 
67  N.  Car.  422. 

.Tennessee.  —  See  Kneeland  v.  Ensley,  Meigs 
(Tenn.)  620,  33  Am.  Dec.  168. 

Compare  Locke  v.  McPherson,  163  Mo.  493. 


Presumption  as  to  Domicil  Rebuttable.  —  But 

the  presumption  that  the  matrimonial  domicil. 
for  the  purpose  of  fixing  the  respective  rights 
of  the  husband  and  wife,  is  the  domicil  of  the 
husband  at  the  time  of  the  marriage  may  be 
overcome  by  proof  that  on  the  marriage  the 
parties  adopted  a  different  matrimonial  domi- 
cil, as,  for  instance,  the  domicil  of  the  wife. 
Harral  v.  Harral,  39  N.  J.  Eq.  279,  51  Am. 
Rep.  17. 

3.  Property  Acquired  Subsequent  to  Marriage  — 

England.  —  M'Cormick  v.  Garnett,  5  De  G. 
M.  &  G.  278,  2  Eq.  R.  536,  18  Jur.  412;  Camp- 
bell v.  French,  3  Ves.  Jr.  323. 

Alabama.  —  Nelson  v.  Goree,  34  Ala.  565. 

District  of  Columbia.  —  Frank  v.  Hirsh,  3 
App.  Cas.  (D.  C.)  491. 

Kentucky.  —  Cooke  v.  Fidelity  Trust,  etc., 
Co.,  104  Ky.  473. 

Maryland.  —  Newcomer  v.  Orem,  2  Md.  297. 

Minnesota.  —  Muus  v,  Muus,  29  Minn.  115. 

Mississippi.  —  Lyon  v.  Knott,  26  Miss.  548. 

North  Carolina.  —  Gidney  v.  Moore,  86  N. 
Car.  484;  McLean  v.  Hardin,  3  Jones  Eq.  (56 
N.  Car.)  294,  69  Am.  Dec.  740. 

Pennsylvania.  —  Davis  v.  Zimmerman,  67 
Pa.  St.  70. 

Wisconsin.  —  Fuss  v.  Fuss,  24  Wis.  256,  I 
Am.  Rep.  180. 

4.  Effect  of  Change  of  Domicil  —  England.  — 
De  Nichols  v.  Curlier  (1900)  A.  C.  21. 

Alabama.  —  Doss  v.  Campbell,  19  Ala.  590, 
54  Am.  Dec.  198;  Cahalan  v.  Monroe,  70  Ala. 
271.    See  also  Drake  v.  Glover,  30  Ala.  382. 

Arkansas. — O'Neill  v.  Henderson,  15  Ark. 
235,  60  Am.  Dec.  568;  Parrott  v.  Nimmo,  28 
Ark.  351. 

Connecticut. — See  Jones  v.  ^Etna  Ins.  Co., 
14  Conn.  506. 

Georgia.  —  Grote  v.  Pace,  71  Ga.  231. 

Mississippi.  —  Block  v.  Cross,  36  Miss.  549. 

Missouri.  —  State  v.  Carroll,  6  Mo.  App.  263; 
McClain  v.  Abshire,  72  Mo.  App.  390. 

New  York.  —  Bonaii  v.  Welsch,  24  N.  Y.  157. 

North  Carolina.  —  Cade  v.  Davis,  96  N.  Car. 
139. 

5.  State  v.  Barrow,  14  Tex.  179,  65  Am.  Dec. 
109.  See  also  the  title  Community  Property, 
vol.  6,  p.  354. 
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wife  as  to  their  real  property.1 

(3)  Under  Marriage  Settlements.  —  Private  international  law  governing  the 
property  rights  of  husband  and  wife  under  marriage  settlements  will  be  found 
fully  discussed  elsewhere  in  this  work.8 

(4)  Community  Property.  —  A  full  discussion  of  the  conflict  of  laws  govern- 
ing the  rights  of  husband  and  wife  in  jurisdictions  in  which  the  community  of 
matrimonial  gains  prevails  will  be  found  under  another  title  in  this  work.3 

2.  Divorce  —  a.  In  General.  —  The  question  as  to  the  law  which  is  to 
control  in  determining  the  sufficiency  of  a  cause  for  divorce  has  been  dis- 
cussed elsewhere  in  this  work.4 

b.  Effect  upon  Rights  to  Realty.  —  The  effect  of  a  divorce  upon 
rights  to  realty  belonging  to  the  parties  is  governed  by  the  law  of  the  place 
where  the  property  is  situated.5 

IX.  Bankruptcy  and  Insolvency.  —  A  discussion  as  to  the  effect  of  an 
involuntary  assignment  under  the  bankruptcy  and  insolvency  laws  and  of  a 
discharge  thereunder  will  be  found  under  another  title.6 

X.  Wills,  Succession,  and  Administration  —  1.  Descent  and  Distribution  — 
a.  Of  Personal  or  Movable  Property  —  (1)  General  Rule.  —  It  is  a 
universally  recognized  rule  of  private  international  law  that  inasmuch  as  per- 
sonal or  movable  property  has  no  situs  of  its  own,  but  follows  the  domicil  of 
its  owner,  the  descent  and  distribution  of  such  property  in  all  cases  where  its 
owner  died  intestate  are  to  be  governed  exclusively  by  the  law  of  the  deceased 
owner's  last  actual  domicil.7 


1.  Effect  of  Marriage  on  Rights  in  Realty.  — 
Nelson  v.  Goree,  34  Ala.  565;  Apperson  v. 
Bohon,  29  Ark.  418;  Short  v.  Galway,  83  Ky. 
501,  4  Am.  St.  Rep.  168;  Newcomer  v.  Orem, 
2  Md.  297;  Staigg  v.  Atkinson,  144  Mass.  564; 
Lamar  v.  Scott,  3  Strobh.  L.  (S.  Car.)  562; 
Kneeland  v.  Ensley,  Meigs  (Tenn.)  620,  33 
Am.  Dec.  168.  See  also  Richardson  v.  De 
Giverville,  107  Mo.  422,  28  Am.  St.  Rep.  426. 

2.  See  the  title  Marriage  Settlements,  vol. 
19,  p.  1241  et  seq. 

3.  See  the  title  Community  Property,  vol. 
6.  p.  351  et  seq.  And  see  the  following  cases: 
Wadsworth  v.  McCord,  12  Can.  Supm.  Ct.  466; 
Converse  v.  Converse.  5  Montreal  Leg.  N.  69; 
Rogers  v.  Rogers,  3  L.  C.  Jur.  64;  Languedoc 
v.  Laviolette,  8  L.  C.  R.  257;  Astill  v.  Hallee, 
4  Quebec  L.  R.  120;  Marchildon  v.  Chandon- 
nett,  17  Quebec  Super.  Ct.  227. 

4.  See  the  title  Divorce,  vol.  9,  p.  741  et  seq. 
As  to  the  operation  and  effect  of  a  foreign 

decree  of  divorce  in  other  jurisdictions  see  the 
titles  Divorce,  vol.  9,  p.  732  et  seq.;  Foreign 
Judgments,  vol.  13,  p.  1021. 

5.  Effect  of  Divorce  upon  Rights  in  Realty.  — 
Hilbish  v.  Hattle,  145  Ind.  59;  Harding  v. 
Alden,  9  Me.  140,  23  Am.  Dec.  549;  McGill  v. 
Deming,  44  Ohio  St.  645.  See  also  the  title 
Divorce,  vol.  9,  p.  857. 

6.  See  the  title  Insolvency  and  Bankruptcy, 
vol.  16,  pp.  737,  783  et  seq. 

As  to  the  law  controlling  rights  of  foreign 
policy  holders  upon  the  distribution  of  the  as- 
sets of  an  insolvent  mutual  insurance  com- 
pany, see  the  title  Mutual  Insurance,  vol.  21, 
p.  298. 

7.  Succession  to  Personalty  Governed  by  Lex 
Domicilii  —  England.  —  Preston  v.  Melville,  8 
CI.  &  F.  1;  Thompson  v.  Advocate  Gen.,  12 
CI.  &  F.  I;  Forbes  v.  Forbes,  Kay  341;  Crook- 
enden  v.  Fuller,  I  Sw.  &  Tr.  441;  Bruce  v. 
Bruce,  2  B.  &  P.  231,  note;  Bremer  v.  Free- 
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man,  10  Moo.  P.  C.  306:  Doglioni  v.  Crispin, 
L.  R.  1  H.  L.  301;  Gambier  v.  Gambier,  7 
Sim.  263;  Hamilton  v.  Dallas,  1  Ch.  D.  257; 
Munroe  z>.  Douglas,  5  Madd.  379;  Potinger 
v.  Wightman,  3  Meriv.  67. 

United  States.  —  Ennis  v.  Smith,  14  How. 
(U.  S.)400;  Armstrong  v.  Lear,  8  Pet.  (U.  S.) 
52;  Wilkins  v.  Ellett,  108  U.  S.  256;  Harvey 
v.  Richards,  1  Mason  (U.  S.)  407. 

Alabama.  —  Price  v.  Tally,  10  Ala.  949; 
Johnson  v.  Copeland,  35  Ala.  521;  Brock  v. 
Frank,  51  Ala.  85;  King  v.  Martin,  67  Ala. 
177. 

Arkansas. — Clark  v.  Holt,  16  Ark.  257; 
Shegogg  v.  Perkins,  34  Ark.  131;  Gibson  v. 
Dowell,  42  Ark.  164. 

Colorado.  —  Goodrich  v.  Treat,  3  Colo.  408. 

Connecticut.  —  Holcomb  v.  Phelps,  16  Conn. 
135;  Lawrence  v.  Kitteridge,  21  Conn.  571; 
Rockwell  v.  Bradshavv,  67  Conn.  9. 

Georgia.  —  Mitchell  v.  Word,  64  Ga.  208. 

Indiana.  —  Irving  v.  M'Lean,  4  Blackf.  (Ind.) 
52;  Thieband  v.  Sebastian,  10  Ind.  454. 

Kentucky.  —  Page  v.  McKee,  3  Bush  (Ky.) 
135,  96  Am.  Dec.  201;  Fletcher  v.  Wier,  7  Dana 
(Ky.)  348,  32  Am.  Dec.  96;  Atchison  v  Lind- 
sey,  6  B.  Mon.  (Ky.)  89,  43  Am  Dec.  153; 
Chapline  v.  Moore,  7  T.  B.  Mon.  (Ky.)  175; 
Adams  v.  Adams,  11  B.  Mon.  (Ky.)  78;  Short 
v.  Galway,  83  Ky.  507,  4  Am.  St.  Rep.  168. 

Louisiana.  —  Abston  v.  Abston,  15  La.  Ann. 
137;  Penny  v.  Christmas,  7  Rob.  (La.)  481. 

Maine.  —  Potter  v.  Titcomb,  22  Me.  300; 
Gilman  v.  Gilman,  53  Me.  184. 

Maryland.  —  Newcomer  v.  Orem,  2  Md.  297; 
Brewer  v.  Cox,  (Md.  1889)  18  Atl.  Rep.  864. 

Massachusetts.  —  Shannon  v.  White.  109 
Mass.  146. 

Missouri.  —  Richardson  v.  Lewis,  21  Mo. 
App.  531. 

Nebraska.  —  Minklcr  v.  Woodruff.  12  Neb. 
267. 
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(2)  Of  Particular  Kinds  of  Personalty  —  (a)  Shares  of  Bank  Stock.  —  It  has  been 
held  in  Maryland  that  for  the  purpose  of  intestate  succession  shares  of  bank 
stock  are  personal  property  and  are  governed  by  the  law  of  the  deceased 
owner's  last  domicil.1 

(b)  Proceeds  of  Life  Insurance.  —  The  succession  to  and  distribution  of  moneys 
payable  under  a  policy  of  life  insurance,  in  cases  where  the  construction  of  the 
policy  is  not  involved,  are  governed  by  the  law  of  the  last  domicil  of  the  per- 
son insured,  no  matter  where  the  funds  are  payable  or  where  the  estate  is 
being  administered.2 

(c)  Damages  for  Death  by  Wrongful  Act.  —  Damages  recovered  for  a  person's 
death  by  another's  wrongful  act  are  considered  as  constituting  no  part  of  his 
estate.  Hence  in  cases  where  death  has  occurred  in  one  state  and  damages 
have  been  recovered  in  another,  the  rule  is  that  the  sum  shall  be  distributed 
according  to  the  law  of  the  state  where  the  cause  of  action  accrued.3 

Dallas,  1  Ch.  D.  257;  Harrall  v.  Wallis.  37  N. 
J.  Eq.  458;  Harral  v.  Harral,  39  N.  J.  Eq. 
279,  51  Am.  Rep.  17.  Bui  a  contrary  conclu- 
sion has  been  reached  in  New  York.  Dupuy 
v.  Seymour.  64  Barb.  (N.  Y.)  156,  53  N.  Y.  556; 
Tucker  v.  Field,  5  Redf.  (N.  Y.)  139. 

But  One  Domicil  Possible.  —  For  the  purpose 
of  succession  to  personal  estate,  there  can  be 
but  one  domicil  of  the  deceased  owner.  Gil- 
man  v.  Gilman,  52  Me.  165;  Hign,  Appellant, 

2  Dougl.  (Mich.)  522;  Cruger  v.  Phelps,  (Supm. 
Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  260;  Guier  v. 
O'Daniel,  I  Binn.  (Pa.)  349,  note  a.  See  also 
the  title  Domicil.  vol.  10.  p.  10. 

Whether  the  Decedent  Died  Intestate  is  to  be 
determined  by  the  law  of  his  last  domicil. 
Isham  v.  Gibbons,  1  Bradf.  (N.  Y.)  69. 

The  Rule  of  the  Text  Applies  in  case  of  the 
death  intestate  of  an  infant,  Matter  of  Afflick, 

3  MacArthur  (D.  C.)  95  (for  the  rules  govern- 
ing domicil  of  an  infant,  see  the  title  Domicil. 
vol.  10,  pp.  29-31);  or  of  a  naturalized  citizen, 
Dixon  v.  Walker,  2  Hayw.  &  H.  (D.  C.)  316, 
30  Fed.  Cas.  No.  18,291  (see  also  the  title 
Aliens,  vol.  2,  pp.  81,  82);  or  when  the  death 
of  a  person  is  presumed  after  seven  years'  ab- 
sence, VVisler's  Estate,  6  Monig  Co.  Rep.  (Pa.) 
159.  See  on  the  subject  of  this  presumption 
the  title  Presumptions,  ante.  p.  1245. 

Law  of  Domicil  Incorporated  in  Will.  —  Dent's 
Appeal,  22  Pa.  St  514. 

Action  to  Compel  Distribution  under  Law  of 
Decedent's  Domicil  Though  Administrator's  Final 
Account  Approved.  —  Sivearingen  v.  Morris,  14 
Ohio  St.  424. 

1.  Shares  of  Bank  Stock  Descend  as  Personal 
Estate.  —  Lowndes  -\  Cooch.  87  Md.  478. 

2.  Insurance  Money  Subject  to  Lex  Domicilii.  — 
Mayo  v.  Equitable  L.  Assur.  Soc  .  71  Miss.  590; 
Matter  of  Negus,  (Surrogate  Ct.)  27  Misc.  (N. 
Y.)  165;  Ellis  v.  Northwestern  Mut.  L.  Ins. 
Co.,  100  Tenn  177.  See  also  the  titles  Bene- 
ficiaries (in  Insurance),  vol.  3,  p.  972;  Heir, 
Heirs,  and  the  Like,  vol.  15,  p.  332.  note. 

3.  Damages  for  Death  by  Wrongful  Act.  —  Den- 
nick  v.  Central  R.  Co.,  103  U.  S.  11;  Weaver 
v.  Baltimore,  etc.,  R.  Co.,  21  D.  C.  499;  Mc- 
Donald v.  McDonald,  96  Ky.  209.  49  Am.  St. 
Rep.  289;  Matter  of  Degaramo,  S6  Hun  (N.  Y.) 
390.  See  also  Hanna  Grand  Trunk  R.  Co., 
41  III.  App.  116,  and  the  titles  Death  by 
Wrongful  Act,  vol.  8,  p.  955  et  seq.;  Foreign 
Executors  and  Administrators,  vol.  13,  pp. 
926,  953, 
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New  Hampshire.  —  Leach  v.  Pillsbury,  15  N. 
H.  137;  Vandewalker  v.  Rollins,  63  N.  H. 
463. 

New  Jersey.  —  Banta  v.  Moore,  15  N.  J.  Eq. 
97;  Harrall  v.  Wallis,  37  N.  J.  Eq.  458;  Harral 
v.  Harral.  39  M.  J.  Eq  279,  51  Am.  Rep.  17. 

New  York.  —  Graham  v.  Public  Administra- 
tor, 4  Bradf.  (N.  Y.)  127;  Burr  v.  Sherwood,  3 
Bradf.  (N.  Y.)  85;  Goods  of  Mercure,  Tuck. 
(N.  Y.)  288;  Matter  of  Witter,  2  Connoly  (N. 
Y.)  532;  Public  Administrator  v.  Hughes.  1 
Bradf.  (N.  Y.)  125;  Matter  of  Braithwaite,  (Sur- 
rogate Ct.)  19  Abb  N.  Cas.  (N.  Y.)  113;  Matter 
of  Negus,  (Surrogate  Ct.)  27  Misc.  (N.  Y.)  165; 
Simonson  v.  Waller,  (Supm.  Ct.  Spec.  T.)  14 
Misc.  (N.  Y.)  95,  9  N.  Y.  App  Div.  503;  Sher- 
wood v.  Wooster,  11  Paige  (N.  YO441;  Minor 
v.  Jones,  2  Redf.  (N.  Y.)  289;  Matter  of  Rup- 
paner,  (Surrogate  Ct.)  15  Misc.*(N.  Y.)  654,  25 
Civ.  Pro.  (N.  Y.)  158;  Holmes  v.  Remsen,  4 
Johns.  Ch.  (N.  Y.)  460,  8  Am.  Dec.  581;  Shultz 
v.  Pulver,  3  Paige  (N.  Y.)  182,  affirmed  11 
Wend.  (N.  Y.)  363;  Vroom  v.  Van  Home,  10 
Paige  (N.  Y  )  550.  42  Am.  Dec.  94;  Trimble 
v.  Dzieduzyiki,  (Supm.  Ct.  Spec.  T.)  57  How. 
Pr  (N.  Y.)  208. 

North  Carolina.  —  Williamson  v.  Smart, 
Conf.  Rep.  (1  N.  Car.)  146,  2  Am.  Dec.  638; 
Moye  v.  May,  8  Ired.  Eq.  (43  N.  Car.)  131; 
Grant  v.  Reese,  94  N.  Car.  720;  Tucker  v. 
Markland,  101  N.  Car.  422. 

Pennsylvania.  —  Colvin's  Estate.  26  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  149;  Guier  v.  O'Daniel,  1 
Binn.  (Pa.)  349,  note  a;  Freeman's  Appeal,  68 
Pa.  St.  151;  Hancock's  Estate,  7  Kulp  (Pa.) 
36;  Bremme's  Estate,  13  Pa.  Co.  Ct.  177. 

South  Carolina.  —  Stent  v.  McLeod,  2  Mc- 
Cord  Eq.  (S.  Car.)  354. 

Tennessee.  —  Carr  v.  Lowe,  7  Heisk. 
(Tenn.)  84. 

West  Virginia. — White  v.  Tennant,  31  W. 
Va.  790,  13  Am  St.  Rep.  896. 

For  Other  Authorities  see  the  title  Foreign 
Executors  and  Administrators,  vol.  13,  p. 
941. 

"Domicil  of  Succession"  Defined.  —  Smith  v. 

Croom,  7  Fla.  81. 

De  Facto  Domicil. —  It  has  been  held  that  a 
foreigner  may  acquire  a  de  facto  domicil  in 
France,  so  that  personal  property  as  to  which 
he  may  die  intestate  w'll  be  distributed  accord- 
ing to  the  French  law,  although  he  has  not 
been  admitted  to  enjov  civil  rights  under  arti- 
cle 13  of  the  Code  Napoleon.    Hamilton  v. 
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(d)  Slaves.  —  Before  slavery  was  abolished  in  the  United  States,  slaves,  if 
considered  personal  property  by  the  law  of  their  owner's  last  domicil,  passed 
upon  his  death  intestate  to  the  persons  entitled  according  to  that  law.1 

(e)  Trust  Funds.  —  The  rule  that  the  lex  domicilii  is  controlling  is  not  affected 
by  the  circumstance  that  the  personalty  was  held  in  trust  for  the  deceased  in 
a  jurisdiction  other  than  that  of  his  domicil.2 

(3)  Rig/its  of  Widow  —  (a)  To  Share  of  Deceased  Husband's  Personalty.  —  Where  a 
husband  died  intestate,3  or  left  a  will  the  provisions  of  which  in  favor  of  the 
widow  the  latter  has  renounced,4  the  widow  is  entitled  to  share  in  his  per- 
sonal estate  according  to  the  laws  of  the  husband's  domicil  at  the  time  of  his 
death,  no  distinction  being  recognized  between  her  right  in  this  resp  ct  and 
the  right  of  any  distributee  in  cases  of  intestacy.5  And  in  like  manner  the 
law  of  the  deceased  husband's  domicil  is  controlling  as  to  his  widow's  right 
to  share  in  his  personal  property  where  the  will,  without  making  provision  for 
her,  disposes  of  the  entire  estate  to  others.6 

(b)  To  Allowance  for  Year's  Support.  — ■  The  right  of  the  widow  to  an  allowance 
for  a  year's  support  out  of  her  deceased  husband's  estate,  so  far  as  the  per- 
sonal property  is  concerned,  and  the  amount  of  such  allowance,  are  controlled 
by  the  law  of  the  husband's  last  domicil.7  But  by  comity  of  states  the  courts 
of  the  state  where  the  property  of  the  decedent  is  found  may  allow  the  widow 
to  sue  there  to  enforce  her  right.8 

(4)  Rights  of  Surviving  Husband.  —  The  claim  of  a  surviving  husband  to  a 
share  of  his  deceased  wife's  personalty  upon  her  dying  intestate9  or  upon  his 
renouncing  provisions  made  for  him  in  her  will 10  is  properly  determinable  by 
the  lex  domicilii  of  the  deceased  wife. 

(5)  Rights  of  Posthumous  Child.  — The  rights  of  a  posthumous  child  to  a 


1.  Slaves  as  Personal  Estate.  —  Garland  v. 
Rowan,  2  Smed.  &  M.  (Miss.)  617;  Williamson 
■v.  Smart.  Conf.  Rep.  (1  N.  Car.)  146,  2  Am. 
Dec.  638.  See  also  Sneed  v.  Ewing,  5  J.  J. 
Marsh.  (Ky.)  486,  22  Am.  Dec.  41,  and  the  title 
Slaves  and  Slavery. 

But  where  slaves  were  held  to  partake  of  the 
nature  of  really  they  passed  to  the  persons  en- 
titled by  the  law  of  the  situs.  See  infra,  this 
subvention,  Of  Real  or  Immovable  Property  — 
General  Rule. 

2.  Trust  Funds  Descend  According  to  Lex  Domi- 
cilii of  Beneficial  Owner.  —  Yore  v.  Cook,  67  111. 
App.  586. 

3.  Widow's  Right  to  Share  of  Intestate  Hus- 
band's Personalty.  —  Richardson  v.  Lewis,  21 
Mo.  App.  531.  See  also  Spier's  Appeal,  26  Pa. 
St.  233;  Coates's  Estate,  12  Phila.  (Pa.)  171,  35 
Leg.  Int.  (Pa.)  490. 

4.  Widow  Renouncing  Testamentary  Provisions. 
—  Hewitt  v.  Cox,  55  Ark.  225;  Mitchell  v. 
Word,  64  Ga.  208;  Gilman  v.  Gilman,  53  Me. 
184;  Garlind  v.  Rowan,  2  Smed.  &  M.  (Miss.) 
G17  [overruling  Duncan  Dick.  Walk.  (Miss.) 
,281];  Jones  v.  Gerock,  6  Jones  Eq.  (59  N.  Car.) 
190.  See  also  the  title  Equitable  Election, 
vol.  II,  pp.  81  ct  sea.,  113,  117. 

The  Mississippi  Statute  (Code  Miss.  1857,  p. 
452,  art.  no;  Annot.  Code  Miss.  1892,  §  1542) 
applies  solely  10  cases  of  intestacv,  and  the 
widow's  renunciation  of  the  will  does  not  work 
an  intestacy  within  the  contemplation  of  the 
act.    Slaughter  v.  Garland,  40  Miss.  172. 

5.  Widow  Regarded  as  Distributee.  —  Garland 
v.  Rowan,  2  Smed.  &  M.  (Miss.)  617;  Richard- 
son v.  Lewis,  21  Mo.  App.  531.  See  also  the 
title  Succession. 

Whether  a  Gift  Inter  Vivos  Bars  Dower  is  prop- 


erly determinable  by  the  law  of  the  husband's 
last  domicil.  Mitchell  v.  Word,  64  Ga. 
208. 

6.  Will  Excluding  Widow.  —  Harral  v.  Wallis, 
37  N.  J.  Eq.  458;  Harral  v.  Harral,  39  N.  J. 
Eq.  279,  51  Am.  Rep.  17;  Matter  of  Braith- 
waite,  (Surrogate  Ct.)  19  Abb.  N.  Cas.  (N.  Y.) 
"3- 

Change  of  Domicil  Subsequent  to  Execution  of 
Will  —  Lex  Domicilii  at  Death  Controls.  —  Matter 
of  Braithwaite,  (Surrogate  Ct.)  19  Abb.  N. 
Cas.  (N.  Y.)  113. 

7.  Right  to  Year's  Support  Determined  by  Lex 
Domicilii  of  Deceased  Husband.  —  Mitchell  v. 
Word,  64  Ga.  208;  Medley  v.  Dunlap,  90  N. 
Car.  527.  See  also  Gilman  v.  Gilman,  53  Me. 
184;  Shannon  v.  White,  109  Mass.  146. 

8.  Mitchell  v.  Word,  64  Ga.  208.  But  see 
Medley  v.  Dunlap,  90  N.  Car.  527. 

9.  Rights  of  Surviving  Husband.  —  Davison  v. 
Gibson.  (C.  C.  A.)  56  Fed.  Rep.  443,  where  the 
domicil  of  the  deceased  wife  was  in  the  Creek 
nation  in  the  Indian  Territory.  See  also 
Matter  of  Witter,  2  Connoly  (N.  Y.)  530. 

10.  Yore  v.  Cook,  67  111.  App.  586.  See^also 
Matter  of  Witter,  2  Connoly  (N.  Y.)  530. 

Assent  to  Wife's  Will  —  Change  of  Domicil.  — 
Where  a  wife  made  a  will  and  her  husband 
assented  to  its  provisions  according  to  the  law 
of  their  common  domicil,  which  made  such 
assent  binding  upon  him,  and  afterwards  the 
wife  acquired  a  different  domicil  where  such 
an  assent  was  not  recognized,  it  was  held  that 
upon  the  death  of  the  wife  in  the  latter  piace 
the  husband  might  revoke  his  assent  and  claim 
his  distributive  share  in  her  personal  estate, 
according  to  the  law  of  her  domicil.  Shute  v. 
Sargent,  67  N.  H.  305. 
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share  of  his  ancestor's  personal  estate,  in  cases  where  no  provision  is  made 
for  him  by  his  ancestor's  will,  are  properly  determinable  by  the  law  of  the 
decedent's  domicil.1 

(6)  Change  in  Law  of  Domicil  After  Decedent's  Death.  —  It  is  the  law  of 
the  domicil  as  it  exists  at  the  time  of  the  decedent's  death  that  controls  the 
devolution  of  his  personal  or  movable  estate,  and  a  change  in  such  law  after 
his  death  will  not  be  recognized  or  enforced  by  the  law  of  the  forum.2 

(7)  Law  of  Domicil  Repugnant  to  Law  of  Forum.  — -The  court  may  refuse 
to  recognize  the  rule  that  the  law  of  the  decedent's  domicil  controls  devolu- 
tion of  his  personal  or  movable  property,  where  its  enforcement  would  be 
repugnant  to  the  laws  of  inheritance  prevailing  in  the  forum  or  contrary  to 
the  policy  there  obtaining.3 

(8)  Action  by  Distributee. — Except  as  otherwise  provided  by  statute,  it  is 
held  that  the  next  of  kin  of  an  intestate  decedent  can  make  claim  against 
the  estate  for  their  distributive  shares  only  through  the  intervention  of  the 
personal  representative  legally  constituted  by  the  forum  of  the  decedents, 
domicil.4  And  questions  of  remedy  in  an  action  to  enforce  a  claim  for  a 
distributive  share  of  personalty  are  determinable  by  the  law  of  the  forum, 
although  the  right  to  the  share  is  properly  ascertainable  by  the  lex  domicilii 
of  the  decedent.5 

(9)  Lack  of  Persons  Entitled  to  Estate.  —  It  is  held  in  England  that  where 
a  person  of  foreign  domicil  dies  intestate  leaving  personal  or  movable  property 
in  England,  but  no  heirs  or  next  of  kin  or  any  one  else  who  might  be  entitled 
to  the  'property  either  by  the  lex  domicilii  or  by  the  lex  situs,  the  rule  that  the 
succession  is  governed  by  the  law  of  the  domicil  becomes  inoperative,  and 
the  crown  becomes  entitled  to  the  goods  as  bona  vacantia.0 

(10)  Statutory  Provisions.  —  In  the  absence  of  unequivocal  expressions  of 
legislative  intent,  local  statutes  of  distribution  should  not  be  construed  as 
abrogating  or  infringing  upon  the  rule  that  the  lex  domicilii  of  the  decedent 
controls  the  succession  to  personal  estate.7  In  several  jurisdictions,  however, 
the  statutes  regulating  the  descent  and  distribution  of  personal  or  movable 
property  contain  provisions  altering  to  some  extent  the  rules  of  private 
international  law  upon  that  subject.8 

1.  Posthumous  Child  Inherits  Personalty  by  Lex  in  effect  that  personal  property  situated  in  the 
Domicilii  of  Ancestor,  —  Bloomer"  v.  Bloomer,  2  state,  and  belonging  to  either  residents  or 
Bradf.  (N.  Y.)  339.  See  also  Matter  of  Witter,  nonresidents  dying  intestate  as  to  all  or  anv 
2  Connoly  (,N.  Y.)  530.  part  of  such  property,  shall  descend  and  be 

2.  Subsequent  Change  in  Law  of  Domicil  In-  distributed  according  to  the  laws  of  the  state 
operative. —  Lynch  v.  Paraguay,  L.  R.  2  P.  &  Starr  v.  Curt.  Annot.  Stat.  111.  (1896),  c.  39. 
D.  268.  par.  1;  Annot.  Code  Miss.  (1892),  §  1542.  See 

3.  Petit's  Succession,  49  La.  Ann.  625,  62  Wilson  v.  Cox,  49  Miss.  546;  Carroll  v.  Mc- 
Am.  St.  Rep.  659.  Pike,  53  Miss.  569;  Partee  v.  Kortrecht,  54 

4.  Action  by  Distributee.  —  Eames  v.  Hacon,  Miss.  66.  And  compare  Yore  v.  Cook,  67  111. 
16  Ch.  D.  407,  following  Enohin  71.  Wylie,  10  App.  586,  where  apparently  the  statute  wa<= 
H.  L.  Cas.  1,  and  distinguishing  Chambers  v.  overlooked. 

Bicknell,  2  Hare  536,  and  Any. -Gen.  v.  Kohler,         Statutes  Applicable  Only  to  Property  Actu:.  1 

9  H.  L.  Cas.  654.  in  State.  —  Russell  v.  Madden,  95  111.  485. 

For  a  Full  Discussion,  see  the  title  Foreign  Cooper  v.  Beers,  143  111.  25;  Channel  v.  Capen. 

Executors  and  Administrators,  vol.  13,  p.  46  111.  App.  234;  Speed  v.  Kelly,  59  Miss.  47. 

957  et  sea.  See  also  Jahier  v.  Rascoe,  62  Miss.  699,  where 

5.  Remedy  Governed  by  Lex  Fori.  —  King  v.  it  was  said  that  whether  personal  property  is 
Martin,  67  Ala.  177.  See  also  Embryf.  Millar,  situated  in  the  state  is  a  question  of  intent  tr> 
1  A.  K.  Marsh.  (Ky.)  302,  10  Am.  Dec.  732.  be  discovered  in  the  light  of  all  the  surround- 

6.  Crown  Entitled  for  Want  of  Distributee.  —  In  ing  circumstances. 

re  Barnett,  (1902)  I  Ch.  847.  Choses  in  Action  Are  Not  Controlled  by  the 

7.  Construction  of  Statutes  of  Distribution. —  Statute,  and  follow  the  law  of  the  decedent's 
Lawrence  v.  Kitteridge,  21  Conn.  577.  See  domicil.  Cooper  v.  Beers,  143  111.  25 ;  Channel 
also  In  re  Goodman,  17  Ch.  D.  266.  v.  Capen,  46  111.  App.  234;  Speed  v.  Kelly,  59 

Statutes  Declaratory  of  Common  Law.  —  Welch  Miss.  47;  Mayo  v.  Equitable  L.  Assur.  Soc, 

v.  Adams,  152  Mass.  74;  Richardson  v.  Lewis,  71  Miss.  590  (policy  of  insurance). 
21  Mo.  App.  534.  In  Mississippi,  however,  it  is  held  that  anv 

8.  Statutes  in  Illinois  and  Mississippi  provide  debt  which  arose  as  an  incident  to  a  business 
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b.  Of  Real  or  Immovable  Property  — (i)  General  Rule.  —  Except  in 
cases  involving  the  determination  of  the  status  of  a  person,  it  is  the  universally 
accepted  rule  that  in  all  cases  of  intestacy  the  descent  of  real  or  immovable 
property  and  the  title  acquired  thereby  are  governed  exclusively  by  the  law  of 
the  state  or  country  in  which  the  propert)'  is  situated.1 

Slaves.  —  Before  slavery  was  abolished  in  the  United  States,  in  some  juris- 
dictions slaves  possessed  some  of  the  attributes  of  real  property,  and  upon  the 
death  of  their  owner  intestate  they  passed  according  to  the  law  of  the  situs."2- 

(2)  Rights  of  Widow  —  (a)  To  Dower.  —  The  right  of  a  widow  to  dower  in 
her  deceased  husband's  real  property,  where  he  died  intestate,  is  governed  by 
the  lex  situs  of  the  land ;  3  and  the  same  law  determines  her  right  to  dower 
where  she  claims  against  a  will  of  the  husband.4  Likewise  the  quantum  of 
the  interest  claimed,  the  mode  of  assigning  it,  the  time  within  which  the 
application  must  be  made,  and  the  causes  and  circumstances  that  may  defeat 
the  claim  are  matters  that  must  be  determined  by  that  law.5 

(b)  To  Lien  for  Year's  Support.  —  Where  a  statute  of  the  state  of  the  deceased 
husband's  domicil  creates  a  lien  on  his  real  property,  upon  deficiency  of  per- 
sonalty, for  the  protection  and  support  of  the  widow  or  of  the  widow  and 
minor  children  for  a  year  after  his  death,  the  widow  cannot,  as  against  the 
heir,  enforce  that  lien  on  the  real  estate  of  the  decedent  in  another  jurisdic- 
tion, since  to  allow  this  would  be  to  permit  the  statute  of  a  foreign  state  to 


conducted  in  the  state  is  situated  in  the  state 
within  the  meaning  of  the  statute.  Jahier  v. 
Rislos,  62  Miss.  699. 

Missouri  Decision.  —  In  Locke  v.  McPherson, 
163  Mo.  493,  it  appeared  that  a  woman  domi- 
ciled in  Missouri  married  in  that  state  a  man 
domiciled  in  New  York.  She  died  intestate 
and  without  issue  before  going  to  New  York 
to  reside,  as  was  intended.  It  was  held  that 
her  separate  personal  estate  should  be  dis- 
tributed according  10  the  law  of  Missouri,  to 
the  exclusion  of  the  law  of  New  York,  although 
the  rule  stated  under  the  title  Domicil,  vol.  10, 
p.  32.  appears  to  have  been  recognized.  This 
decision  was  founded  on  a  construction  of 
Rev.  Stat.  Mo.  (1899),  §  254,  and  an  examina- 
tion of  the  law  of  New  York,  which  was  con- 
sidered to  hold  that  in  case  of  a  wife  dying 
intestate,  her  personal  estate  "  belonged  to  the 
surviving  husband  by  his  common-law  marital 
rights." 

1.  Descent  of  Realty  Governed  by  Lex  Situs  — 

England.  —  Duncan  v.  Lawson,  41  Ch.  D.  394; 
Nelson  v.  Bridport,  8  Beav.  547;  In  re  Piercy, 
(1895)  r  Ch.  83. 

United  States.  —  Kerr  v.  Moon,  9  Wheat.  (U. 
S.)  565;  Ware  v.  Wisner,  50  Fed.  Rep.  310. 

Alabama.  —  Brock  v.  Frank,  51  Ala.  85; 
Grimball  v.  Patton,  70  Ala.  626. 

Arkansas. — Apperson  v.  Bolton,  29  Ark. 
418. 

Connecticut.  — Clarke's  Appeal,  70 Conn.  195. 

Florida.  —  Crolly  v.  Clark,  20  Fla.  849. 

Kansas.  —  Cooper  v.  Ives,  62  Kan.  395. 

Kentucky.  —  Sneed  v.  Ewing,  5  J.  J.  Marsh. 
(Ky.)  480,  22  Am.  Dec.  41;  Page  v.  McKee,  3 
Bush  (Ky  )  135,  96  Am.  Dec.  201;  Alexander  v. 
Waller,  6  Bush  (Ky.)  330;  Thomas  v.  Tanner, 
6  T.  B.  Mon.  (Ky.)  58;  Short  v.  Galway,  83 
Ky.  507.  4  Am.  St.  Rep.  168. 

Louisiana.  —  Abercrombie  v.  Caffray,  3 
Man.  N.  S.  (La.)  1;  Packwood's  Succession, 
9  Rob.  (La.)  438,  41  Am.  Dec.  341;  Dunbar  v. 
Dunbar,  5  La.  Ann.  159;  Abston  v.  Abston,  15 
La.  Ann.  137;  Sevier  v.  Douglas,  44  La.  Ann. 


605;  Cox  v.  Von  Ahlefeldt,  105  La.  543.  See 
also  Berthelot  v.  Fitch,  44  La.  Ann.  503. 

Maine.  —  Potter  v.  Titcomb,  22  Me.  300. 

Maryland.  —  Newcomer  v.  Orem,  2  Md.  297; 
Brewer  v.  Cox,  (Md.  1889)  18  All.  Rep.  864. 

Minnesota.  —  Washburn  v.  Van  Steenwyk, 
32  Minn.  336. 

New  York.  —  White  v.  Howard,  46  N.  Y. 
144;  Bloomer  w.  Bloomer,  2  Bradf.  (N.  Y.)  339. 

Ohio.  —  McNicoll  v.  Ives,  4  Ohio  Dec.  75. 

Tennessee.  —  McCollum  v.  Smith,  Meigs 
(Tenn.)  342,  33  Am.  Dec.  147;  Jones  v.  Mara- 
ble,  6  Humph.  (Tenn.)  ir8. 

Virginia.  —  Dickinson  v.  Hoomes,  8  Gratt. 
(Va.)  353. 

Realty  of  Infant  Dying  Intestate.  —  In  the 

Matter  of  Afflick,  3  MacArthur  (D.  C.)  95. 

Lands  Situated  in  British  Possessions  held  under 
instruments  of  grant  called  "  pottahs,"  which 
give  rise  to  a  tenure  of  the  nature  of  fee 
simple,  descend  to  the  person  who  would  be 
entiiled  as  heir  according  to  the  English  law. 
Gardiner  v.  Fell,  1  Jar.  &  W.  22,  2  Wils.  32. 

Lands  Belonging  to  Indians.  —  See  the  title 
Indians,  vol.  16,  p.  236. 

2.  Slaves  as  Realty.  —  Jones  v.  Marable,  6 
Humph.  (Tenn.)  118;  McCollum  v.  Smith, 
Meigs  (Tenn.)  342,  33  Am.  Dec.  147.  See  also 
King  v.  Neely,  14  La.  Ann.  160.  Compare 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  (Ky.)  486,  22 
Am.  Dec.  41. 

3.  Dower  Determined  by  Lex  Situs.  —  Wilson  v. 
Cox,  49  Miss.  538;  Lamar  v.  Scott,  3  Strobb. 
L.  (S.  Car.)  562. 

4.  Apperson  v.  Bolton,  29  Ark.  418;  Wash- 
burn v.  Van  Steenwyk,  32  Minn.  336;  Jones  v. 
Gerock,  6  Jones  Eq.  (59  N.  Car.)  190;  Jennings 
v.  Jennings,  21  Ohio  St.  56;  Atkinson  v.  Staigg, 
13  R.  I.  725. 

5.  Apperson  v.  Bolton,  29  Ark.  418.  See 
also  Jones  v.  Gerock,  6  Jones  Eq.  (59  N.  Car.) 
190  Ctmpare  the  opinion  of  Scott,  C.  J.,  in 
Jennings  v.  Jennings,  21  Ohio  St.  56.  See  gen- 
erally the  title  Equitable  Election,  vol.  11. 
pp.  71,  83,  84,  113. 
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alter  the  laws  of  descent  prevailing  in  the  jurisdiction  of  the  situs.1  And 
although  under  the  statutes  and  decisions  of  the  decedent's  domicil  such  an 
obligation  constitutes  a  preferred  claim  or  indebtedness  against  both  the  real 
and  the  personal  estate,  it  will  not  be  recognized  as  such  by  the  courts  of 
another  jurisdiction,  unless  by  the  laws  of  the  latter  place  it  is  such  an  obliga- 
tion as  could  be  enforced  in  equity  against  the  decedent's  realty  there  situated.2 
So  a  judgment  of  the  domiciliary  court  declaring  the  existence  of  such  a  lien 
on  real  estate  situated  in  another  state  will  not  be  enforced  in  the  latter 
jurisdiction.3 

(3)  Rights  of  Surviving  Husband.  —  Upon  the  death  of  a  married  woman 
intestate,  the  rights  of  her  surviving  husband  to  a  life  estate  in  her  realty  as 
tenant  by  the  curtesy  are  governed  by  the  law  of  the  situs.* 

(4)  Rights  of  Posthumous  Child.  —  The  right  of  a  posthumous  child  to 
inherit  real  property  in  cases  where  he  is  not  mentioned  or  provided  for  in  his 
ancestor's  will  is  governed  by  the  lex  situs. 5 

c.  Of  Leasehold  Estates.  —  The  devolution  of  leasehold  estates  has 
given  rise  to  a  conflict  in  the  authorities.  Interests  of  this  character  have 
been  held  in  England  to  be  immovable  property  within  the  rule  that  their 
devolution  is  controlled  by  the  law  of  the  situs.6  But  at  common  law  they 
are  undoubtedly  chattel  interests  for  the  purposes  of  succession  and  adminis- 
tration ;  T  and  in  the  United  States  it  seems  that  they  are  still  regarded  as 
personal  estate,  so  far  as  their  character  has  not  been  changed  by  statute,  and 
are  subject  to  the  lex  domicilii.** 

d.  Succession  Taxes.  —  The  rules  of  private  international  law  governing 
taxes  upon  the  property  of  an  intestate  succession  will  be  fully  treated  else- 
where in  this  work.9 

e.  Capacity  to  Inherit  as  Affected  by  Status  —  (1)  Legitimacy  — 
(a)  As  to  Personalty.  — -  Where  the  right  of  a  person  to  take  a  distributive  share 
of  personal  estate  upon  the  death  of  its  owner  intestate  is  dependent  upon  the 
claimant's  status,  as  in  cases  where  the  claimant  was  born  out  of  wedlock  but 
subsequently  legitimated  according  to  the  law  of  a  foreign  jurisdiction,  the 
rule  in  England  and  in  most  of  the  United  States  is  that  if  by  that  foreign 
law  the  claimant  has  the  status  of  a  legitimate  child  with  an  inheritable 
capacity,  he  will  be  recognized  as  legitimate  and  capable  of  inheriting  per- 
sonalty by  the  law  of  the  decedent's  domicil  and  will  be  entitled  to  the  same 
extent  as  if  his  status  had  arisen  under  the  latter  law.10  And  the  converse  of 
the  proposition  is  true;  so  where  the  child  is  illegitimate  under  the  law  of  the 
jurisdiction  where  the  status  was  created,  he  will  be  recognized  as  illegitimate 

1.  Lien  for  Support  of  Widow  and  Minor  Chil-  Churchill,  53  N.  Y.  192.  See  also  People  v. 
dren. —  Hansel  v.  Chapman,  2  App.  Cas.  (D.      McAdam,  84  N.  Y.  295. 

C.)  361;  Short  v.  Gahvay,  83  Ky.  501,  4  Am.        9.  See  the  title  Succession  Taxes. 

St.  Rep.  168.  10.  Status  Determinable  by  Law  of  Country  Cre- 

2.  Not  Debt  of  Decedent  Unless  by  Law  of  Situs.     ating  It.  —  In  re  Goodman,   17  Ch.  D.  266 

—  Hansel  v.  Chapman,  2  App.  Cas.  (D.  C.)  [reversing  14  Ch.  D.  619,  and  disapproving 
361.  Boyes  v.  Bedale,  1  Hern.  &  M.  798];  Caballero's 

3.  Effect  of  Judgment  of  Domiciliary  Court. —  Succession,  24  La.  Ann.  573;  Minor  v.  Jones. 
Short  v.  Galway.  83  Ky.  501,  4  Am.  St.  Rep.  2  Redf.  (N.  Y.)  289;  Stack  v.  Stack,  6  Dem. 
168.  (N.  Y)  280. 

4.  Life  Estate  of  Surviving  Husband.  —  Brewer  Foreign  Judgment  as  to  Facts  of  Legitimacy 
v.  Cox,  (Md.  18S9)  18  Atl.  Rep.  864.  Conclusive.  —  Doglioni  v.  Crispin,  L.  R.  1  H. 

5.  Right  of  Posthumous  Child  to  Inherit  Land.  L.  301;  Suarez  v.  New  York,  2  Sandf.  Ch.  (N. 

—  Eyre  v.  Storer,  37  N.  H.  114;  Bloomer  v.  Y.)  173.  See  generally  the  title  Foreign  Judg- 
Bloomer,  2  Bradf.  (N.  Y.)  339.  Ments,  vol.  13,  p.  974. 

6.  English  Doctrine  —  Leasehold  Interests  as  When  the  Recognition  of  a  Person's  Status  as 
Realty.  —  Duncan  v.  Lawson,  41  Ch.  D.  394.  Legitimate  Is  Repugnant  to  the  Lex  Fori,  such 
See  also  Freke  v.  Carbery,  L.  R.  16  Eq.  461;  recognition  will  not  be  accorded.  Petit 's 
In  Goods  of  Gentili,  Ir.  R.  9  Eq.  541.  Succession,  49  La.  Ann.  625,  62  Am.  St.  Rep. 

7.  Leaseholds  Chattel  Interests  at  Common  Law.  659  (status  of  child  legitimated  under  French 

—  See  the  title  Executors  and  Administra-  latv  not  recognized).  See  also  the  title  Bas- 
TORS,  vol.  11,  p.  839  el  seq.  TARDY,  vol.  3,  pp.  897,  898,  notes.  Compare 

8.  Rule  in    United    States.  —  Despard   v.     Caballero's  Succession,  24  La.  Ann.  573. 
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and  incapable  of  inheriting  under  the  laws  of  other  jurisdictions.1 

In  England,  at  least,  in  order  for  the  foreign  status  to  be  recognized,  the 
domicil  of  the  father  at  the  birth  of  the  child  must  give  a  capacity  to  the  child 
of  being  made  legitimate.  But  then  the  father's  domicil  at  the  time  of  the 
subsequent  marriage  which  gives  the  status  of  legitimacy  must  be  a  domicil 
in  a  country  which  attributes  to  marriage  that  effect.2 

(b)  As  to  Realty.  —  In  a  number  of  the  United  States  the  rule  appears  to  be 
that  where  a  person  has  acquired  under  the  laws  of  a  foreign  jurisdiction  the 
status  of  a  legitimate  or  an  illegitimate  child,  with  the  accompanying  capa- 
city or  want  of  capacity  to  inherit  real  or  immovable  property,  that  status 
and  its  incidents  will  be  recognized  and  effectuated  for  the  purpose  of  inherit- 
ance in  the  jurisdiction  where  the  realty  is  situate,  and  this  without  regard  to 
the  inquiry  whether  he  would  otherwise  have  a  like  status  under  the  lex  situs. 
In  other  words,  the  status  and  capacity  of  a  person  in  respect  to  inheritance 
are  governed  by  the  law  creating  the  status.  Where  the  child  was  born  out 
of  wedlock,  but  subsequently  legitimated  by  the  marriage  of  his  parents, 
although  no  definite  principle  appears  to  be  established  for  ascertaining  the 
proper  law  to  govern  the  creation  of  the  status,3  yet  the  rule  above  announced 
has  been  held  to  apply  in  the  various  instances  set  out  in  the  note.4  Con- 
versely, where,  by  the  law  of  the  state  in  which  the  child  was  born  and  the 
parents  were  subsequently  married  he  is  bastard,  the  consequent  incapacity 
to  inherit  has  been  held  to  follow  him  into  the  state  of  the  situs.6  In  Eng- 
land and  some  of  the  United  States  a  person  is  recognized  as  capable  of  inherit- 
ing real  property  only  when  he  is  recognized  as  legitimate  and  capable  of 
inheriting  by  the  lex  situs.6 

(c)  Local  Statutes  Permitting  Legitimation.  —  In  some  states  local  statutes  permit- 


1.  Smith  v.  Kelly,  23  Miss.  167,  55  Am. 
Dec.  87. 

Children  of  Slaves.  —  Hazzard's  Estate,  13 
Phila.  (Pa.)  335,  37  Leg.  Int.  (Pa.)  133,  citing 
Smith  v.  Thornton,  5  W.  N.  C.  (Pa.)  372.  See, 
however.  Minor  v.  Jones,  2  Redf.  (N.  Y.)  289. 
recognizing  a  subsequent  statute  legitimating 
children  of  slaves. 

2.  Lex  Domicilii  of  Father  at  Birth  of  Child  and 
at  Marriage.  —  In  re  Grove,  40  Ch.  D.  216. 
See  also  Matter  of  Wright,  2  Kay  &  J.  595,  and 
the  titles  Adoption  of  Children,  vol.  1,  p.  733; 
Bastardy,  vol.  3,  p.  898,  notes. 

3.  What  Law  Governs  Creation  of  Status.  —  See 
the  observations  of  Garoutle,  J.,  in  Blythe  v. 
Ayres,  96  Cal.  560  et  seq.,  and  in  the  note  to 
this  case  at  p.  595. 

4.  Instances  of  Application  of  Principle.  — 
Where  there  was  involved  the  law  of  but  one 
foreign  jurisdiction,  in  which  the  child  was 
born  and  the  parents  were  subsequently  mar- 
ried and  were  at  all  times  domiciled.  Dayton 
v.  Adkisson,  45  N.  J.  Eq.  603,  14  Am.  St.  Rep. 
763;  De  Wolf  v.  Middleton,  18  R.  I.  810.  See 
also  the  title  Adoption  of  Children,  vol.  1, 
P-  733- 

Where  there  was  involved  the  law  of  two 
foreign  jurisdictions;  as  where  the  child  was 
born  and  the  parents  were  domiciled  in  one 
jurisdiction,  and  the  marriage  was  celebrated 
in  another,  but  the  law  of  both  places  per- 
mitted legitimation  by  subsequent  marriage. 
Stack  v.  Stack.  6  Dem.  (N.  Y.)  280. 

Where  the  place  of  the  birth  and  the  domicil 
of  the  parents  at  the  time  were  in  the  same 
foreign  state,  but  the  place  where  the  marriage 
was  celebrated  and  the  domicil  of  the  parties 
at  that  time  was  in  another  foreign  state,  while 
23  C.  of  L.— 86  1 


legitimation  by  subsequent  marriage  was  per- 
mitted in  both  those  jurisdictions.  Miller  v. 
Miller,  91  N.  Y.  315,  reversing  18  Hun  (N.  Y.) 
507.  The  decision  of  the  lower  court  in  this 
case  (18  Hun  (N.  Y.)  507).  was  followed  in  Bol- 
lerman  v.  Blake,  24  Hun  (N.  Y.)  187  (judgment 
affirmed  on  other  grounds,  94  N.  Y.  624). 

Where  Legitimation  Had  Been  Effected  by  an 
Act  of  the  Legislature  of  the  state  where  the 
child's  father  was  domiciled,  the  status  so 
created  has  been  recognized  in  the  state  where 
the  land  was  situated,  and  he  has  been  al- 
lowed to  inherit.  Scott  v.  Key,  11  La.  Ann. 
232.  ("  Did  not  give  "  should  be  read  "  gave  " 
in  the  statement  of  this  case  in  the  title  Adop- 
tion of  Children,  vol.  1,  p.  733,  note.)  Com- 
pare Barnum  v.  Barnum  42  Md.  251. 

5.  Status  of  Illegitimacy  under  Foreign  Law.  — 
Smith  v.  Kelly  23  Miss.  167  55  Am.  Dec.  87. 

6.  Legitimacy  Dependent  upon  Lex  Situs  —  Eng- 
land. —  Doe  v.  Vardill,  5  B.  &  C.  438,  11  E.  C. 
L.  266,  7  CI.  &  F.  895.  See  also  Fenton  v. 
Livingstone,  5  Jur.  N.  S.  1183,  3  Macq.  H.  L. 
497.556. 

Alabama.  —  Lingen  v.  Lingen,  45  Ala.  410. 

Florida.  —  Williams  v.  Kimball,  35  Fla.  49, 
48  Am.  St.  Rep.  238. 

Illinois.  — -  Stoltz  v.  Doering,  112  111.  234. 

Kentucky.  —  See  Sneed  v.  Ewing,  5  J.  J. 
Marsh.  (Ky.)46o,  22  Am.  Dec.  41. 

Maryland.  —  Barnum  v.  Barnum,  42  Md. 

251- 

Devise.  —  In  England,  it  appears,  the  rule  of 
the  text  is  limited  to  cases  of  intestacy,  and 
does  not  apply  to  a  devise.  In  re  Grey,  (1892) 
3  Ch.  88.  But  in  Maryland  no  such  distinc- 
tion is  recognized.  Barnum  v.  Barnum,  42 
Md  251. 
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ting  legitimation  and  the  consequent  creation  of  an  inheritable  capacity  by 
the  subsequent  marriage  of  the  child's  parents  are  held  to  apply  to  marriages 
of  persons  domiciled  in  states  or  countries  whose  laws  do  not  allow  a  status  of 
legitimacy  to  be  thus  established.1  A  local  statute  providing  that  a  child 
born  out  of  wedlock  may  be  legitimated  by  acknowledgment  by  the  putative 
father  and  thereby  made  the  latter's  heir  2  has  been  held  to  apply  to  an  ille- 
gitimate child  born  and  domiciled  in  a  country  where  a  status  so  created 
would  not  be  recognized,  of  a  mother  who  at  all  times  was  domiciled  in  that 
country,  while  the  father  was  at  all  times  after  the  child's  birth  domiciled  in 
the  state  where  the  statute  was  in  force.3  And  a  similar  local  statute  4  has 
been  held  to  be  operative  where  the  recognition  by  the  putative  father 
occurred  in  a  foreign  jurisdiction  where  the  laws  did  not  permit  bastards  to 
inherit  from  the  father.5 

(2)  Adoption  —  General  Rule  as  to  Land.  —  In  cases  where  a  child  has  been 
adopted  and  has  received  the  status  of  an  heir  under  the  law  of  a  foreign 
jurisdiction,  and  his  right  of  inheritance  from  his  adoptive  parents  is  called 
into  question,  the  principle  generally  recognized  in  the  United  States  is  that 
if  under  the  law  creating  the  status  the  child  is  the  legal  heir  of  his  adoptive 
parents  for  the  purpose  of  inheriting  real  property,  that  status  will  be  fully 
recognized  in  the  jurisdiction  where  the  land  is  situated,  and  the  child  will  be 
entitled  to  the  same  extent  as  if  his  status  had  been  created  there.6  The 
same  principle  applies  in  ascertaining  whether  a  child  adopted  in  another  state 
transmits  to  his  heirs  by  inheritance  realty  acquired  by  descent  from  the 
adopting  parent.7 

Limitation  of  Rule.  —  The  foregoing  principles,  however,  are  subject  to  the 
limitation  that  the  rights  of  inheritance  incident  to  the  status  created  in  the 
foreign  state  must  not  be  in  contravention  of  the  laws  of  descent  prevailing  in 
the  jurisdiction  where  the  land  is  situated.8 

Statutes.  —  The  statutes  of  some  states  provide  that  a  child  legally 
adopted  according  to  the  law  of  another  state  may,  upon  compliance  with 
certain  formalities,  have  the  same  rights  as  if  the  original  adoption  had 
occurred  in  the  domestic  state.9 

2.  Wills  —  a.  Testamentary  Capacity  and  Power  of  Disposition  — 
(i)  Will  of  Personal  or  Movable  Property  —  (a)  In  General.  —  So  far  as  the  dis- 

1.  Local  Statutes  Permitting  Legitimation  —  In.  For  fuller  discussion  of  some  of  these  cases, 

diana.  —  See  Harvey  v.  Ball,  32  Ind.  App.  98.  see  the  title  Adoption  of  Children,  vol.  1, 

See  also  Franklin  v.  Lee.  (Ind.  1901)  62  N.  E.  p.  733. 

Rep.  78.  In  some  cases  it  has  been  said  that  the  law 

Massachusetts .  —  See  Loring  v.  Thorndike,  of  the  domicil  is  controlling  as  to  the  creation 

5  Allen  (Mass.)  263.  of  the  status, per  Gray,  C.  J.,  in  Ross  v.  Ross, 

Pennsylvania.  — See  Oliver's  Estate,  184  Pa.  129  Mass.  243,  37  Am.  Rep.  321,  quoted  with 

St.  307.    See  also  Smith  v.  Derr,  34  Pa.  St.  approval  in  several  of  the  foregoing  cases. 

126,  75  Am.  Dec.  641.  But  in  all  these  cases  the  domicil  of  the  child 

2.  Civ.  Code  Cal.,      230,  1387.  was  in  the  jurisdiction  where  the  adoption 

3.  Blylhe  v.  Ayres,  96  Cal.  532,  in  which  took  place;'and  moreover  it  does  not  appear 
case  it  was  said  by  Garouite,  J.,  at  p.  559,  that  in  any  of  the  cases  whether  the  use  of  the 
the  statute  in  question  applied  to  "  all  illegi'ti-  term  "  domicil  "  was  made  with  teference  to 
mates,  wherever  located  and  wherever  born."  the  parent  or  to  the  child. 

See  also  Loring  v.  Thorndike,  5  Allen  (Mass  )  7.  Gray  v.  Holmes,  57  Kan.  217. 

263.  But  wheie  the  adoption  look  place  under  a 

4.  Code  Iowa  (1873),  §  2466;  Code  1897,  private  act  of  the  legislature  of  a  foreign  state, 
§  3385.  providing  that  the  child  should  inherit  from 

5.  Van  Horn  v.  Van  Horn,  107  Iowa  247,  her  adoptive  parents,  "  as  if  she  were  their 
following  Blythe  v.  Avres,  96  Cal.  532.  legitimate  child,"  it  was  held  that  the  status 

6.  Adoption  in  Foreign  State.  —  Van  Matre  v.  so  created  did  not  constitute  the  child  an  heir 
Sankey,  148  111.  536,  39  Am.  St.  Rep.  196  [dis-  of  such  parents  to  the  extent  of  enabling  her 
tinguishing  Keegan  v.  Geraghty,  101  111.  26].  to  inherit  through  the  adoptive  father  lands 
Gray  v.  Holmes,  57  Kan.  217;  Ross  v.  Ross,  of  the  latter's  ancestor.  Sunderland's  Estate, 
129  Mass.  243,37  Am.  Rep.  321;  Melvin  v.  60  Iowa  732. 

Martin,  18  R.  I.  650.    Compare  New  York  L.  8.  Right  of  Inheritance  Prohibited  by  Lex  Situs. 

Ins.,  etc.,  Co.  v.  Viele,  161  N.  Y.  11,  affirming  22  —  Keegan  v.  Geraghty,  101  III.  26. 

N.  Y.  App.  Div.  60.  9.  Horner's  Stat.  Ind.  (1901),  §  829;  Pub. 
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position  of  personal  or  movable  property  is  concerned,  questions  of  testa- 
mentary power  and  capacity,  as  regards  both  the  general  ability  to  make  a  will 
and  the  disposable  power  over  the  property,  are  properly  determinable  by  the 
law  of  the  testator's  domicil  at  the  time  of  his  death.1 

(b)  Mental  Capacity.  —  Inasmuch  as  the  general  rule  in  ascertaining  a  testator's 
mental  capacity  is  that  the  inquiry  must  be  directed  to  the  time  of  the  execu- 
tion of  the  will,  it  would  seem  clear  that  in  cases  of  this  character  involving  a 
conflict  of  laws  the  lex  domicilii  at  the  time  when  the  will  was  executed,  and 
not  at  the  time  of  the  testator's  death,  would  ordinarily  be  the  proper  law.'2 

(c)  Power  to  Exclude  Widow,  Children,  or  Heirs.  —  The  lex  domicilii  of  the  testator 
at  his  death  determines  his  power  of  disposition  over  his  personal  estate  so 
as  to  exclude  from  a  share  therein  his  widow,3  children,4  or  other  persons 
entitled  to  succeed  in  the  event  of  intestacy.5 

(d)  Power  to  Make  Disposition  in  Restraint  of  Marriage.  —  In  ascertaining  whether 
the  testator  had  power  to  make  a  bequest  in  restraint  of  marriage,  the  law  of 
his  last  domicil  is  controlling.6 

(e)  Power  to  Bequeath  Property  to  Illegitimate  Child.  —  Likewise  the  lex  domicilii  of 
the  testator  determines  his  power  to  dispose  of  his  personal  estate  or  a  part 
thereof  in  favor  of  his  illegitimate  child.7 

(f)  Power  to  Bequeath  Property  to  Charity.  • — •  In  so  far  as  local  prohibitions  upon 
testamentary  gifts  of  personalty  to  charitable  uses  are  considered  as  affecting 
testamentary  capacity,  the  validity  of  such  dispositions  is  controlled  by  the 
lex  domicilii  of  the  testator.8 

(g)  Capacity  of  Infant.  —  The  lex  domicilii  is  the  proper  law  for  determining 
the  power  and  capacity  of  an  infant  to  dispose  of  movable  property  by  will.9 

(h)  Law  of  Domicil  Repugnant  to  Law  of  Forum.  —  Although  as  a  general  rule  a  tes- 
tator's power  of  disposition  over  his  personal  or  movable  property  is  governed 
solely  by  the  law  of  his  domicil,  yet  inasmuch  as  this  rule  is  based  upon 


Stat.  Mass.  (1882),  c.  148,  §  9;  Markovcr  v. 
Krauss,  132  Ind.  294;  Ross  v.  Ross,  129  Mass. 
268,  37  Am.  Rep.  32c  And  see  generally  the 
statutes  of  the  various  states. 

1 .  Testamentary  Power  and  Capacity  as  to  Per- 
sonalty Governed  by  Lex  Domicilii.  —  Bremer  v. 
Freeman,  10  Moo.  P.  C.  306;  Varner  v.  Bevil, 
17  Ala.  286;  Robert's  Succession,  2  Rob.  (La.) 
427;  Sturdivant  v.  Neill,  27  Miss.  157;  Schukz 
v.  DamDmann,  3  Bradf.  (N.  Y.)  379;  Trimble 
v.  Dzieduzyiki,  (Supm.  Ct.  Spec.  T.)  57  How. 
Pr.  (N.  Y.)  208.  See  also  In  Goods  of  Mara- 
ver,  1  Hag.  Ecc.  498. 

Domicil  in  France  —  Code  Napoleon,  Art.  13.  — 
It  has  been  held  that  for  the  purposes  of  gain- 
ing testamentary  capacity  as  to  personal  es- 
tate, a  foreigner  may  acquire  a  de  facto  domicil 
in  France  without  obtaining  the  authorization 
of  the  French  government  to  establish  his 
domicil  there,  so  as  to  be  entitled  to  enjoy 
civil  rights  during  his  residence  as  provided 
by  article  13  of  the  Code  Napoleon.  Bremer 
v.  Freeman,  10  Moo.  P.  C.  306.  See  also 
Hamilton  v.  Dallas,  1  Ch.  D.  257;  Whicker  v. 
Hume,  13  Beav.  401,  note:  Harral  v.  Harral, 
39  N.  J.  Eq.  279;  Harrall  v.  Wallis,  37  N.  J. 
Eq.  458. 

In  Dupuy  v.  Wurtz,  53  N.  Y.  556,  however, 
it  was  considered  thai  a  contrary  rule  had 
been  established  by  the  courts  of  France,  and 
in  Tucker  v.  Field,  5  Redf.  (N.  Y.)  139,  it  was 
held  that  a  foreigner  could  not  obtain  a  domi- 
cil there  without  having  had  the  authorization 
mentioned. 

2.  See  the  title  Testamentary  Capacity, 
and  see  Sturdivant  v.  Neill,  27  Miss.  163. 


3.  Power  to  Exclude  Widow.  —  Harrall  v. 
Wallis,  37  N.  J.  Eq.  458;  Harral  v.  Harral,  39 
N.  J.  Eq.  279:  Matter  of  Braithwaite,  (Surro- 
gate Ct.)  19  Abb.  N.  Cas.  (N.  Y.)  113. 

Community  Property.  —  The  power  of  a  hus- 
band to  dispose  by  will  of  more  than  his  moi- 
ety of  personal  property  owned  by  him  and 
his  wife  in  community  is  a  matter  dependent 
upon  the  laws  of  their  matrimonial  domicil. 
Harrall  v.  Wallis,  37  N.  J.  Eq.  458;  Harral  v. 
Harral,  39  N.  J.  Eq.  279,  51  Am.  Rep.  17.  For 
a  full  discussion  see  the  title  Community  Prop- 
erty, vol.  6,  p.  351  et  seq. 

4i  Power  to  Exclude  Children  or  Heirs.  —  Mat- 
ter of  Lewis,  32  La.  Ann.  385;  Trimble  v. 
Dzieduzyiki,  (Supm.  Ct.  Spec.  T.)  57  How.  Pr. 
(N.  Y.)  208;  Schultz  v.  Dambmann,  3  Bradf. 
(N.  Y.)  379;  Matter  of  Ruppaner,  (Surrogate 
Ct.)  15  Misc.  (N.  Y.)  654; 

5.  Robert's  Succession,  2  Rob.  (Lf>.)  427. 

6.  Gift  in  Restraint  of  Marriage. —  Sir  Charles 
Douglas  Case,  cited  arguendo  in  Somerville  v. 
Somerville,  5  Ves.  Jr.  757.  See  also  Cruges  v. 
Phelps,  (Supm.  Ct.  Spec.  T.)  21  Misc.  (N. 
Y.)  252. 

7.  Gift  to  Illegitimate  Child.  —  Thornton  v. 
Curling,  8  Sim.  310. 

8.  Charitable  Bequests. —  Healy  v.  Reed,  153 
Mass.  197. 

For  a  Full  Discussion,  see  infra,  this  section. 
Particular  Testamentary  Dispositions  —  Gifts  to 
Charities,  and  see  the  titles  Charities  and 
Trusts  for  Charitable  Uses,  vol.  5,  p.  924; 
Foreign  Corporations,  vol.  13,  p.  858. 

9.  Capacity  of  Infant. —  Robert's  Succession, 
2  Rob.  (La.)  427. 
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comity,  it  will  yield  where  its  enforcement  would  be  repugnant  to  the  law  of 
the  forum,  especially  where  it  would  violate  a  positive  statutory  prohibition; 
and  in  such  a  case  the  lex  fori  will  prevail.1 

(2)  Will  of  Real  or  Immovable  Property  — ■  (a)  General  Rule.  —  As  regards  tes- 
tamentary dispositions  of  real  or  immovable  property,  the  capacity  of  the  tes- 
tator and  his  disposable  power  over  the  estate  are  matters  to  be  regulated  and 
determined  solely  by  the  law  of  the  place  where  the  property  is  situated.2 
Thus,  the  law  of  the  situs  must  determine  whether  the  testator  had  power  to 
make  any  disposition  whatever  of  real  or  heritable  property  by  will,  and  must 
ascertain  the  extent  of  that  power  if  it  existed.3 

(b)  Power  to  Devise  Land  in  Trust.  —  Whether  it  was  competent  for  the  testator 
to  devise  land  in  trust  is  properly  determinable  by  the  law  of  the  situs* 

(c)  Power  to  Devise  After-acquired  Property.  —  The  power  or  capacity  of  a  testator 
to  devise  land  acquired  after  the  execution  of  his  will  is  likewise  to  be  deter- 
mined by  the  lex  situs. h 

(d)  Power  of  Disposition  over  Community  Property.  —  Whether  land  constitutes  com- 
munity property  of  a  husband  and  wife  so  that  the  husband  cannot  by  will  dis- 
pose of  more  than  his  moiety  thereof  depends  upon  the  law  of  the  situs  of  the 
land.6 

(e)  Power  to  Disinherit  by  Devise.  —  The  power  or  capacity  of  a  person  to  devise 
his  real  estate  or  parts  thereof  to  persons  other  than  his  heirs  or  children  is 
controlled  by  the  lex  situs  of  the  property  ;  hence,  a  law  of  a  testator's  domicil 
restricting  or  limiting  such  power  is  without  extraterritorial  force,7  while  such 
a  law  prevailing  in  the  jurisdiction  of  the  situs  is  binding  though  no  such  law 
exists  in  the  place  of  the  testator's  domicil.8 

(f)  Capacity  of  Married  Woman.  —  The  capacity  of  a  married  woman  to  devise 
land  is  likewise  determinable  by  the  lex  situs,  and  an  incapacity  in  this  respect 
existing  in  her  domicil  will  not  affect  the  will  in  the  jurisdiction  where  the  land 
is  situated.9 

b.  Execution  and  Other  Formal  Requisites  —  (1)  Will  of  Personal 
or  Movable  Property  —  (a)  In  General.  —  As  regards  a  will  of  personal  or  mov- 
able property,  the  questions  what  forms  and  solemnities  are  essential  to 
a  proper  and  valid  execution,  and  what  constitutes  sufficient  compliance 
therewith,  are  properly  determinable  by  the  law  of  the  testator's  last 
domicil;  and  the  validity  of  such  an  instrument,  in  so  far  as  it  depends 
upon  its  proper  execution,  must  be  ascertained  by  that  law,  regardless  of 
the  law  of  the  place  where  the  property  is  found  10  or  of  the  place  where  the 

1.  Lex  Domicilii  Repugnant  to  Lex  Fori.  —  Ma-  some  extent  been  altered  by  the  statute  31  & 
horner  v.  Hooe,  9  Smed.  &  M.  (Miss.)  247,  48  32  Vict.,  c.  101  (Titles  to  Land  Consolidation 
Am.  Dec.  706,  where  a  statute  of  Mississippi  Act),  applicable  to  Scotland.  See  Studd  v. 
prohibited  emancipation  of  slaves  by  will.  Cook,  8  App.  Cas.  577,  and  see  generally  infra, 

2.  Capacity  to  Devise  Land  Governed  by  Lex  this  subsection.  Statutory  Provisions. 

Situs.  —  Nelson  v.  Rridport,  8  Beav.  547;  Var-  4.  Power  to  Create  Trust  in  Land. —  Kerr  :. 

ner  v.  Bevil,  17  Ala.  286;  Kerr  v.  White,  52  White,  52  Ga.  369. 

Ga.  362.    See   also   Sturdivant  v.  Neill,  27  5.  After-acquired  Lands.  —  Frazier  v.  Boggs, 

Miss.  157.  37  Fla.  307;  Doe  v.  Wynne  23  Miss.  251,  57 

3.  Nelson  v.  Bridport,  8  Beav.  547;  In  Goods  Am.  Dec.  139. 

of  Donaldson,  L.  R.  3  P.  &  I).  45;  Alexander  6.  Community  Property. —  Pratt  v.  Douglas, 

v.  Waller,  6  Bush  (Ky.)  330.    See  also  Gibson  38  N.  J.  Ec.  516.    See  generally  the  title  Com- 

v.  Van  Syckle,  47  Mich.  439:  Pratt  v.  Douglas,  munity  Property,  vol.  6,  p.  351  et  seq. 

38  N.  J.  Eq.  533.  7.  Power  to  Devise  to  Others  than  Testator's 

Scotch  Heritable  Estate.  —  Thus,  by  the  Scot-  Heirs. —  Hughes  v.  Hughes,  14  La.  Ann.  S5; 

tish  law,  in  the  absence  of  a  statute  to  the  Matuer  of  Lewis,  32  La.  Ann.  385. 

contrary,  heritable  estate  does  not  pass  by  8.  Nelson  v.  Bridport,  8  Beav.  527;  Kessler 

will,  but  passes  only  by  "  disposition  words  v.  Kessler,  3  Pa.  Co.  Ct.  522. 

de  prersenti;  "  hence  it  has  been  held  that  it  9.  Capacity  of  Married  Woman  to  Devise  Land, 

will  not  pass  under  a  will  executed  according  — Martin's  Estate,  u  Pa.  Co.  Ct.  245;  Car- 

to  the  laws  of  England,  In  Goods  of  Donaldson,  penter  v.  Bell,  96  Tenn  204. 

L.  R.  3  P.  &  D.  45,  or  of  the  United  States,  10.  Execution  of  Will  of  Personalty  Governed  by 

Alexander  v.  Waller,  6  Bush  (Ky.)  330.  Lex  Domicilii  —  England.  —  Stanley  v.  Bernes, 

This  condition  of  the  law,  however,  has  to  3  Hag.  Ecc.  373;  Croker  v.  Hertford,  \  Moo. 
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will  was  executed.1 

Nuncupative  will.  —  The  lex  domicilii  likewise  controls  the  execution  of  a 
nuncupative  will.58 

(b)  Effect  of  Change  of  Domicil  After  Execution.  —  In  the  absence  of  a  statute  to  the 
contrary  the  question  whether  a  will  of  personal  estate  is  properly  executed  is 
to  be  determined  by  the  law  of  the  testator's  domicil  at  the  time  of  his  death, 
and  not  at  the  time  of  the  execution  of  the  will;  the  reason  being  that  a  will 
is  ambulatory  and  revocable  until  the  testator's  death,  having  no  effect  or 
operation  until  that  event  occurs.  Hence  a  will  executed  in  conformity  to 
the  law  of  the  testator's  domicil  at  the  time  may  be  made  invalid  by  the  tes- 
tator's subsequently  acquiring  his  last  domicil  in  a  jurisdiction  where  a  differ- 
ent law  prevails.3  And  conversely,  although  the  execution  of  the  will  is  not 
in  conformity  to  the  law  of  the  place  where  the  will  was  made,  the  will  is 
valid  if  its  execution  conforms  to  the  law  of  the  testator's  last  domicil.4  In 
soma  jurisdictions,  however,  the  foregoing  rules  are  now  regulated  by  statute.5 

(2)  Will  of  Real  or  Immovable  Property.  —  It  being  a  well-settled  doctrine 
that  the  title  to  real  or  immovable  property  can  be  transferred  only  in  accord- 
ance with  the  lex  situs,  it  is  generally  held  that  the  formal  requisites  attend- 
ing the  execution  of  a  will  of  land  or  other  immovable  property,  and  what 
constitutes  a  sufficient  compliance  with  such  formalities,  are  matters  properly 
and  solely  determinable  by  the  law  of  the  place  where  the  property  is  situated, 
and  that  the  validity  of  the  will,  so  far  as  it  depends  upon  proper  execution, 
is  governed  by  the  same  law.6 


P.  C.  339;  Bremer  v.  Freeman,  10  Moo.  P.  C. 
306  [disapproving  Collier  v.  Rivaz,  2  Curt.  Ecc. 
855];  D2  Fogassieras  v.  Duport,  L.  R.  11  Ir. 

123.  See  also  Whicker  v.  Hume,  7  H.  L.  Cas. 

124,  4  Jur.  N.  S.  933;  Hare  v.  Nasmyth,  2 
Add.  Ecc.  25;  Curling  v.  Thornton,  2  Add. 
Ecc.  6;  De  Bonneval  v.  De  Bonneval,  1  Curt. 
Ecc.  856.  The  law  in  England  has  been 
altered,  however,  by  statute.  See  infra,  this 
subsection,  Statutory  Provisions. 

Canada.  —  See  Ross  v.  Ross,  25  Can.  Sup. 
Ct.  307. 

United  States.  —  Grattan  v.  Appleion,  3  Story 
(U.  S.)  755- 

Alabama.  —  Varner  v.  Bevil,  17  Ala.  286. 

Connecticut.  —  Irwin's  Appeal,  33  Conn.  128. 
The  law  in  this  state,  however,  is  now  regu- 
lated by  statute.  See  infra,  this  subsection, 
Statutory  Provisions. 

Kentucky.  —  Barnes  v.  Brashear,  2  B.  Mon. 
(Ky.)  380. 

Louisiana.  —  See  Gaines's  Succession,  45  La. 
Ann.  1237.  See  also  infra,  this  subsection. 
Statutory  Provisions. 

Maine.  —  Potter  v.  Titcomb,  22  Me.  300. 

Michigan.  —  The  rule  in  this  state  has  been 
somewhat  changed  by  statute.  See  infra,  this 
subseciion,  Statutory  Provisions. 

Mississippi.  —  Sturdivant  v.  Neill,  27  Miss. 
157.    See  also  Morris  v.  Morris,  27  Miss.  847. 

Missouri.  —  Nat  v.  Coons,  10  Mo.  543. 

New  York.  —  Matter  of  Roberts,  8  Paige  (N. 
Y.)  519;  Moultrie  v.  Hunt,  23  N.  Y.  394;  Du- 
puy  v.  Wurtz,  53  N.  Y.  556;  Dupuy  v.  Sey- 
mour, 64  Barb.  (S.  V  )  156.  See  also  Booth  v. 
Timoney,  3  Dem.  (N.  Y.)  416.  But  see  Matter 
of  Roberts,  8  Paige  (N.  Y.)  446.  The  law  of 
New  York,  however,  is  now  regulated  by 
statute.  See  infra,  this  subsection,  Statutory 
Provisions. 

Pennsylvania.  —  Desesbats  v.  Berquier,  r 
Binn.  (Pa.)  336,  2  Am.  D^c.  448;  Matter  of 
Pretto,  4  Phila.  (Pa.)  380,  18  Leg.  Int.  (Pa.) 


205;  Flannery's  Will,  24  Pa.  St.  502;  Carey's 
Appeal,  75  Pa.  St.  201. 

1.  Execution  in  Jurisdiction  Other  than  Last 
Domicil.  —  Grattau  v.  Appleton,  3  Story  (U.  S.) 
755;  Irwin's  Appeal,  33  Conn.  128;  High,  Ap- 
pellant, 2  Dougl.  (Mich.)  515;  Nat  v.  Coons,  10 
Mo.  543;  Isham  v.  Gibbons,  I  Bradf.  (N.  Y.) 
69;  Moultrie  v.  Hunt,  23  N.  Y.  394;  Dupuy  v. 
Wurtz,  53  N.  Y.  556;  Matter  of  Pretto,  4  Phila. 
(Pa.)  380,  18  Leg.  Int.  (Pa.)  205;  Flannery's 
Will,  24  Pa.  St.  502. 

In  several  jurisdictions,  however,  this  rule 
has  been  altered  by  statutes.  See  infra,  this 
subsection,  Statutory  Provisions. 

2.  Nuncupative  Will.  —  Barnes  v.  Brashear, 
2  B.  Mon.  (,Ky.)  380. 

3.  Lex  Domicilii  at  Time  of  Death  Controlling. 

—  Irwin's  Appeal,  33  Conn.  128;  Nat  v.  Coons, 
10  Mo.  543;  Moultrie  v.  Hunt,  23  N.  Y.  394 
{distinguishing  Matler  of  Roberts,  8  Paige  (N. 
Y.)  446];  Dupuy  v.  Wurtz,  53  N.  Y.  556.  See 
also  Abston  v.  Abston,  15  La.  Ann.  137;  Mailer 
of  Coburn,  (Surrogate  Ct.)  9  Misc.  (N.  Y.)437; 
Matter  of  Braithwaite,  (Surrogate  Ct.)  19  Abb. 
N.'Cas.  (N.  Y.)  113;  Thomason's  Estate,  13 
Phila.  (Pa.)  376.  37  Leg.  Int.  ^Pa.)  290. 

4.  Isham  v.  Gibbons,  1  Bradf.  (N.  Y.)  69. 
See  also  Nat  v.  Coons,  10  Mo.  543. 

5.  See  infra,  this  subsection,  Statutory  Pro- 
visions, 

6.  Lex  Situs  Controls  Execution  of  Will  of  Realty 

—  England.  —  Maxwell  v.  Maxwell,  2  De  G.  M. 
&  G.  705;  In  Goods  of  Donaldson,  L.  R.  3  P.  & 
D.  45. 

Canada—  See  Ross  v.  Ross,  25Can.Sup.Ct. 307, 
United  States.  —  Robertson  v.  Pickrell,  109 
U.  S.  608. 

Alabama.  — Varner  v.  Bevil,  17  Ala.  286. 
Arkansas.  —  Janes  v.  Williams,  31  Ark.  175. 
Connecticut.  —  The  rule  in  this  state,  how- 
ever, has  since  been  changed  by  statute.  See 
infra,  this  subsection,  Statutory  Provisions. 
Florida.  —  Crolly  v.  Clark,  20  Fla.  849. 
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c.  Probate.  —  A  full  treatment  of  the  law  relating  to  the  probate  of  wills 
will  be  found  elsewhere  in  this  work.1 

d.  Construction  and  Interpretation  —  (i)  Will  of  Personal  or  Mov- 
able Property  —  (a)  in  General.  —  The  general  rule  is  that  where  a  conflict  of 
laws  arises  in  respect  to  the  construction  and  effect  of  testamentary  provisions 
that  dispose  of  personal  or  movable  property,  the  law  of  the  testator's  last 
domicil  is  controlling.2  But  in  some  states  it  is  the  law  not  of  the  last  domicil, 
but  of  the  domicil  when  the  will  was  made,  that  controls.3 

(b)  Will  Written  with  Reference  to  Foreign  Law.  — Where  it  is  manifest  from  the 
face  of  the  instrument  that  the  testator  had  in  mind  the  law  of  another  juris- 
diction than  that  of  his  domicil,  and  especially  where  he  expressed  his  intention 
as  to  the  meaning  that  should  be  attributed  to  the  will  in  another  country, 
the  court  will  construe  the  will  not  according  to  the  lex  domicilii  of  the  tes- 
tator, but  with  reference  to  the  foreign  law  which  he  had  in  contemplation.4 

(c)  Remitting  Controversy  to  Domiciliary  Court.  —  Where  a  contest  arises  over  the 
construction  of  a  disposition  of  personalty  under  a  foreign  will,  and  the  ques- 
tion is  to  be  determined  by  the  law  of  the  testator's  domicil,  the  ordinary 
course  of  procedure  is  to  remit  the  whole  matter  to  the  domiciliary  court.3 
Where,  however,  the  property  in  question  is  claimed  by  residents  of  the 
state  of  the  forum  who  assert  title  to  the  property  under  the  will,  and  both 


Georgia.  —  Knight  v.  Wheedon,  104  Ga.  309. 
Iowa.  —  Lynch  v.  Miller,  54  Iowa  516. 
Kentucky.  —  Alexander  v.  Waller,  6  Bush 
(Ky.)  330. 

Maine.  —  Potter  v.  Titcomb,  22  Me.  300. 
The  law  in  this  state  is  now  regulated  by  stat- 
ute. See  infra,  this  subsection,  Statutory  Pro- 
visions. 

Mississippi .  —  Sturdi  vantt'.  Neill,  27  Miss.  157. 

New  York. — See  Matter  of  Klett,  (Surro- 
gate Ct.)  3  Misc.  (N.  Y.)  385  ;  Vogel  v.  Lehritter, 
64  Hun  (N.  Y.)  308,  affirmed  139  N.  Y.  223; 
Koppel  v.  Holm,  (Supm.  Ct.  Spec.  T.)  23  Misc. 
(N.  Y.)  557.  But  see  infra,  this  subsection. 
Statutory  Provisions. 

Pennsylvania.  —  Thomason's  Estate,  13 
Phila.  (Pa.)  376,  37  Leg.  Int.|(Pa.)  290;  Flan- 
nery's  Will,  24  Pa.  St.  502;  Pepper's  Estate, 
148  Pa.  St.  5. 

Leasehold  Estates  have  been  considered  as 
real  property  within  this  rule.  De  Fogassieras 
v.  Duport,  L.  R.  11  Ir.  123.  Compare  infra, 
this  subsection,  h.  Statutory  Provisions . 

Will  Insufficiently  Executed  as  to  Foreign 
Realty  —  Whether  Heir  Must  Elect.  —  See  the 
title  Equitable  Election,  vol.  11,  p.  71. 

Lands  in  British  Colony  in  East  Indies  —  Will 
Must  Be  Executed  by  English  Law.  —  Gardiner  v. 
Fell,  1  Jac.  &  W.  22,  2  Wils.  32. 

1.  See  the  title  Probate. 

2.  Will  of  Personalty  Construed  by  Lex  Domi- 
cilii —  England.  —  Yates  v.  Thomson,  3  CI.  & 
F.  544;  Maxwell  v.  Hyslop,  L.  R.  4  Eq.  415; 
Bradford  v.  Voung,  26  Ch.  D.  656;  Trotter  v. 
Trotter,  4  Bligh  N.  S.  502;  Enohin  v.  Wylie, 
10  H.  L.  Cas.  I;  Anstruther  v.  Chalmer,  2 
Sim.  1;  Stewart  v.  Garnett,  3  Sim.  398. 

Alabama.  —  Turner  v.  Fenner,  19  Ala.  355. 
Connecticut.  —  Rockwell   v.    Bradshavv,  67 
Conn.  14. 

Georgia.  —  Pournell  v.  Harris,  29  Ga.  736. 

Louisiana.  —  Robert's  Succession,  2  Rob. 
(La.)  427;  Penny  v.  Christmas,  7  Rob.  (La.)  41. 

Maine.  —  Gilman  v.  Gilman,  52  Me.  165. 

Mississippi.  —  Newell  v.  Newell.  9  Smed.  & 
M.  (Miss.)  56;  Sale  v.  Saunders,  24  Miss.  24, 


57  Am.  Dec.  157;  Adams  u.  Farlev.  (Miss. 
1895)  18  So.  Rep.  390;  Sturdivant  v.  Neill,  27 
Miss.  163. 

New  Jersey.  —  Pratt  v.  Douglas,  38  N.  J.  Eq. 
516;  Rosenbaum  v.  Garrett,  57  N.  J.  Eq.  186. 

New  York.  —  Mills  v.  Fogal,  4  Edw.  (N.  Y.) 
559;  Simonson  v.  Waller.  9  N.  Y.  App.  Div. 
503;  White  v.  Howard,  46  N.  Y.  144;  Caulfield 
v.  Sullivan,  85  N.  Y.  153.  See  also  English  v. 
Mclntyre,  29  N.  Y.  App.  Div.  439;  Cruger  v. 
Phelps.  (Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.) 
252.  And  see  infra,  this  subsection,  h.  Statu- 
tory Provisions. 

North  Carolina.  —  Allen  v.  Pass,  4  Dev.  & 
B.  L.  [20  N.  Car.)  77;  Worrell  v.  Vinson,  5 
Jones  L.  (50  N.  Car.)  91;  Temple  v.  Pasquo- 
tank County,  in  N.  Car.  36. 

North  Dakota.  —  Crandell  v.  Barker,  8  N. 
Dak.  263;  Knox  v.  Barker,  8  X.  Dak.  272. 

West  Virginia.  —  Bible  Soc.  v.  Pendleton,  7 
W.  Va.  79. 

Wisconsin.  —  Ford  v.  Ford,  70  Wis.  19,  5 
Am.  St.  Rep.  117,  affirmed  72  Wis.  621. 

Judgment  of  Domiciliary  Court  Held  to  Be  Con- 
clusive.—  Gordon  v.  Brown,  3  Hag.  Ecc.  373, 
note. 

Appointment  of  Executor. —  The  rule  of  the 
text  is  applied  to  determine  whether  the  will 
appoints  an  executor.  Matter  of  Blancan.  4 
Redf.  (N.  Y.)  151.  And  also  to  ascertain  the 
meaning  and  effect  of  the  testamentary  pro- 
visions by  which  he  is  appointed.  Laneuville 
v.  Anderson,  6  Jur.  N.  S.  1260. 

3.  Rule  in  Massachusetts  and  Rhode  Island.  — 
Staigg  v.  Atkinson,  144  Mass.  564;  Atkinson 
v.  Staigg,  13  R.  I.  725.  See  also  Welch  v. 
Adams,  152  Mass.  74. 

4.  Directions  by  Testator  with  Reference  to 
Foreign  Law.  —  In  re  Price,  (1900)  1  Ch.  442. 

Use  of  Technical  Terms  of  Foreign  Law  Held  to 
Show  Intent. —  Bradford  v.  Young,  26  Ch.  D. 
656.    See  also  Martin  v.  Lee,  4  L.  T.  N.  S.  657. 

5.  Remitting  Controversy  to  Forum  of  Domicil. 
—  Simonson  v.  Waller,  9  N.'  Y.  App.  Div.  503; 
Parsons  v.  Lyman,  20  N.  Y.  104;  Despard  v. 
Churchill,  53  N.  Y.  192. 
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the  claimants  and  the  property  itself  are  within  the  jurisdiction,  and  the 
claimants  are  before  the  court,  the  court  will  not  subject  the  claimants  to  the 
expense,  inconvenience,  and  uncertainty  of  judicial  proceedings  abroad,  but 
will  take  cognizance  of  the  matter.1  But  where  the  court  having  jurisdiction 
of  the  controversy  determines  that  resident  claimants  are  not  entitled  to  per- 
sonal property  under  the  will,  it  will  not  make  any  award  in  the  matter,  not- 
withstanding the  fact  that  all  the  claimants  are  before  the  court,  but  will  direct 
that  the  fund  be  transmitted  to  the  domiciliary  court  or  to  the  persons  whom 
that  court  has  appointed  to  receive  the  property,  to  the  end  that  distribution 
may  be  made  in  accordance  with  the  laws  of  the  domicil.2 

(2)  Will  of  Real  or  Immovable  Property  —  (a)  General  Rule.  —  In  accordance 
with  the  principle  that  the  title  to  real  or  immovable  property  is  governed 
solely  by  the  law  of  the  place  where  the  property  is  situated,  it  is  a  general 
rule  that  all  testamentary  dispositions  of  such  property  are  to  be  construed 
and  effectuated  according  to  the  lex  situs.3 

(b)  Rule  for  Ascertaining  Testator's  Intention.  —  Where  the  inquiry  is  directed 
solely  to  the  ascertainment  of  the  meaning  and  intention  of  the  testator  from 
the  language  employed  by  him  in  the  will,  a  different  rule  appears  to  be  estab- 
lished, the  lex  domicilii  and  not  the  lex  situs  being  held  to  control.4  Yet  in 
cases  of  this  character  it  has  been  held  that  the  lex  domicilii  which  controls  the 
interpretation  of  the  will  is  the  law  of  the  place  where  the  testator  was  domi- 
ciled when  he  made  his  will,  as  distinguished  from  his  domicil  at  his  death ;  the 
reason  being  that  the  words  of  the  testator  must  be  presumed  to  have  been 
used  with  reference  to  their  meaning  in  the  place  that  was  his  domicil  when 
he  used  them.* 

(c)  Will  Written  in  Technical  Language  of  Foreign  Law.  —  Where  in  a  will  of  land 
situated  in  a  foreign  country  the  testator  expressed  his  intentions  in  the  tech- 
nical language  of  the  law  of  his  domicil  where  the  will  was  executed,  the 
courts  of  the  country  where  the  land  is  situated  will  ascertain  his  meaning  by 
reference  to  the  system  of  law  from  which  his  language  is  borrowed,  i.  e.,  the 
law  of  his  domicil.6 

1.  Simonson  v.  Waller,  9  N.  Y.  App.  Div. 
503. 

2.  Simonson  v.  Waller,  9  N.  Y.  App.  Div. 
503.  See  also  the  title  Foreign  Executors 
and  Administrators,  vol.  13,  p.  938  et  seq. 

3.  Construction  of  Will  of  Realty  Governed  by 
Lex  Situs  —  England.  —  Yates  v.  Thomson,  3 
CI  &  F.  588;  In  re  Piercy,  (1895)  1  Ch.  89. 
See  also  In  re  Hewitt,  (1891)  3  Ch.  568. 

United  States.  —  Readman  v.  Ferguson,  13 
App.  Cas.  (D.  C.)  60. 

Arkansas.  —  Apperson  v.  Bolton,  29  Ark. 
418. 

Connecticut.  —  Clarke's  Appeal,  70  Conn.  195, 

Georgia.  —  Kerr  v.  White,  52  Ga.  362. 

Illinois.  —  West  v.  Fitz,  109  III.  425;  McCart- 
ney v.  Osburn,  118  111.  403,  distinguishing 
Hanna  v.  Read,  102  111.  596. 

Louisiana.  — Sevier  v.  Douglas,  44  La.  Ann. 
605. 

Minnesota.  —  Washburn  v.  Van  Steenwyk, 
32  Minn.  336. 

New  Jtrsey.  — *  Pratt  v.  Douglas,  38  N.  J. 
Eq.  516. 

New  York.  —  Mills  ».  Fogal,  4  Edw.  (N.  Y.) 
559;  Butler  v.  Green,  65  Hun  (N.  Y.)  107; 
White  v.  Howard,  46  N.  Y.  144;  Knox  v.  Jones, 
47  N.  Y.  395. 

Ohio.  — Jennings  v.  Jennings,  21  Ohio  St.  56. 

Rhode  Island.  —  Atkinson  v.  Staigg,  13  R.  I. 
725. 

Wisconsin.  —  Ford  v.  Ford,  70  Wis.  19,  5 
Am.  St.  Rep.  117,  affirmed  72  Wis.  62X. 
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Necessity  for  Use  of  Word  "  Heirs  "  in  Devise.  — 

Whether  the  word  "  heirs  "  is  essential  to  a 
devise  in  fee  is  properly  determinable  by  the 
lex  situs  of  the  land.    West  v.  Fitz,  109  111.  425. 

Mississippi  Rule.  —  In  Mississippi  a  different 
rule  seems  to  obtain,  for  it  has  been  held  there 
that  "  the  nature,  obligation,  and  interpreta- 
tion of  the  instrument,  and  the  rights  and 
powers  arising  under  it,"  must  be  determined 
by  the  lex  domicilii.  Crusoe  v.  Butler,  36 
Miss.  173. 

4.  Intent  Ascertained  by  Lex  Domicilii  —  Eng- 
land. —  Maxwell  v.  Hyslop,  L.  R.  4  Eq.  413. 

Michigan.  —  Ford  v.  Ford,  80  Mich.  42. 

Minnesota.  —  Washburn  v.  Van  Steenwyk, 
32  Minn.  336. 

Mississippi.  —  Crusoe  v.  Butler,  36  Miss.  150; 
Wilson  v.  Cox,  49  Miss.  538. 

New  York.  —  See  Caulfield  v.  Sullivan,  85 
N.  Y.  153. 

Wisconsin.  —  Ford  v.  Ford,  70  Wis.  19,  5 
Am.  St.  Rep.  117,  affirmed  72  Wis.  621. 

Thus,  it  has  been  held  that  the  lex  domicilii 
must  be  invoked  to  determine  whether  the 
testator  had  sufficiently  expressed  an  intention 
to  pass  foreign  realty  by  his  will.  Trotter  r. 
Trotter,  4  Bligh.  N.  S.  502.  See  also  Stewart 
v.  Garnett,  3  Sim.  398. 

5.  Lex  Domicilii  When  Will  Was  Made.  — 
Staigg  v.  Atkinson,  144  Mass.  564;  Atkinson 
v.  Staigg,  13  R.  I.  725. 

6.  Technical  Phraseology  of  Lex  Domicilii.  — 
Studd  v.  Cook,  8  App.  Cas.  577.    See  also 
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(d)  Interpretation  of  Gifts  to  Particular  Classes  —  aa.  In  General.  —  It  appears  to  be  a 
general  rule  that  the  ascertainment  of  persons  wlio  are  to  take  under  designa- 
tions as  a  particular  class  or  description,  as  "heirs,"  "children,"  '  :next  of 
kin,"  and  the  like,  is  to  be  determined  by  the  law  of  the  testator's  domicil. 
The  rule  applies  alike  to  wills  of  personalty  1  and  of  realty,2  irrespective  of 
the  lex  situs;  though  as  to  wills  of  realty  there  is  authority  to  the  contrary.3 
The  application  of  the  principle  is  not  affected  by  the  circumstance  that  in 
case  of  a  gift  to  a  person  with  a  limitation  to  his  "heirs  at  law,"  ''children," 
or  the  like,  that  person  at  his  death  has  a  different  domicil  from  that  of  the 
testator.  It  is  still  the  law  of  the  testator's  domicil  that  determines  who 
shall  take  under  the  description.4  But  in  such  a  case,  if  there  be  any  change 
in  the  lex  domicilii  between  the  death  of  the  testator  and  that  of  the  life  tenant, 
the  law  at  the  time  of  the  life  tenant's  death  is  controlling.  Until  then  it 
cannot  be  ascertained  who  the  heirs  may  be.5 

bb.  Incorporation  of  Foreign  Laws  in  Will. —A  testator  may  direct  that  the 
persons  who  are  to  take  under  his  will  shall  be  those  who  would  take  in  case 
of  intestacy  according  to  the  laws  of  a  foreign  country,  and  in  such  a  case 
the  laws  of  descent  prevailing  in  that  country  will  be  considered  as  incorpo- 
rated in  the  will,  and  the  objects  of  the  testator's  bounty  will  be  ascertained 
according  to  those  laws.6 

cc.  Where  Status  Is  Involved.  —  Where  the  inquiry  has  involved  the  status  of 
one  who  claimed  to  belong  to  the  particular  class,  as  in  case  of  a  child  born 
out  of  wedlock  in  a  foreign  jurisdiction  and  subsequently  legitimated  there 
according  to  the  local  law,  a  difficulty  in  ascertaining  the  proper  law  has  arisen, 
and  has  given  rise  to  a  conflict  in  the  authorities.  The  rule  in  cases  of  this 
character,  however,  seems  to  be  that  so  far  as  the  testator's  meaning  is 
involved  —  that  is,  what  he  meant  by  the  terms  he  used  designating  the  par- 
ticular class  —  the  question  is  one  of  interpretation,  and  is  governed  by  the 
law  of  the  testator's  domicil ;  but  that  here  the  question  of  interpretation  ends, 
and  if  the  lex  domicilii  declares  that  the  words  mean  persons  of  legitimate 
birth,  then  the  inquiry  as  to  what  persons  come  within  the  description 


Martin  v.  Lee,  4  L.  T.  N.  S.  657;  Bradford  v. 
Young,  26  Ch.  D.  656. 

1.  Interpretation  of  Words  Describing  Class  — 
Will  of  Personalty.  — In  re  Fergusson,  (1902)  1 
Ch.  483;  Proctor  v.  Clark,  154  Mass.  45;  Lin- 
coln v.  Perry,  149  Mass.  368.  See  also  Har- 
rison v.  Nixon,  9  Pet.  (U.  S.)  483;  Codman  v. 
Krell,  152  Mass.  214;  Loring  v.  Thorndike,  5 
Allen  (Mass.)  257. 

Construction  of  Life-insurance  Policies.  —  The 
rule  0/  the  text  has  been  applied,  in  some 
cases,  to  the  interpretation  of  life-insurance 
policies,  where  the  insurance  moneys  were 
made  payable  to  designated  classes  of  persons. 
See  supra,  this  title,  Contracts  —  Particular 
Contracts  —  Insurance  Contracts. 

2.  Will  of  Realty.  —  Guerard  v.  Guerard,  73 
Ga.  506;  Proctor  v.  Clark,  154  Mass  45.  See 
also  Brown  v.  Ransey,  74  Ga.  210;  Lincoln  v. 
Perry,  149  Mass.  368. 

For  Other  Authorities  see  the  tit  le  Heir,  Heirs, 
and  the  Like,  vol.  15,  p.  332. 

Georgia  Statutes.  —  See  Guerard  v.  Gue- 
rard, 73  Ga.  506;  Brown  v.  Ransey,  74  Ga. 
210. 

3.  Contra.  —  In  Louisiana  it  has  been  held 
that  the  question  whether  a  child  unborn  at 
the  testator's  death  can  take  land  under  a  con- 
ditional devise  to  a  person's  children  must  be 
determined  by  the  lex  situs.  Sevier  v.  Doug- 
las, 44  La.  Ann.  605. 


4.  Domicil  of  First  Devisee  or  Legatee  Imma- 
terial.—  In  re  Fergusson,  (1902)  I  Ch.  483; 
Lincoln  v.  Perry,  149  Mass.  368.  See  also 
Proctor  v.  Clark.  154  Mass.  45;  Codman  v. 
Krell,  152  Mass.  214. 

Contra  —  Construction  of  Deed. —  In  a  case 
involving  the  construction  of  a  trust  deed  of 
personally,  in  which  there  was  a  limitation  to 
the  grantor's  heirs,  where  the  grantor  changed 
his  domicil  after  the  execution  of  the  deed,  it 
was  held  that  the  word  "  heirs  "  should  be 
construed  according  to  the  law  of  the  place 
where  the  deed  was  executed  and  the  grantor 
domiciled  at  the  time  of  its  execution,  but  that 
the  persons  entitled  to  take  as  his  heirs  should 
be  ascertained  by  the  law  of  the  grantor's  last 
domicil.    Merrill  v.  Preston,  135  Mass.  451. 

Where  A,  by  a  deed,  conveyed  personalty  to 
C  and  D  for  their  lives,  with  remainder  "  to 
the  right  and  legal  heir  or  heirs"  of  C,  and 
C  and  D  died  domiciled  in  another  state,  it  was 
held  that  while  the  construction  of  the  deed 
must  be  governed  by  the  law  of  the  place 
where  it  was  made,  the  persons  entitled  10 
take  as  "  the  right  heir?  "  of  C  must  be  ascer- 
tained by  the  law  of  C's  last  domicil.  Price  v. 
Tally,  10  Ala.  946. 

5.  Effect  of  Change  in  Lex  Domicilii.  —  Lincoln 
v.  Perry,  149  Mass.  368. 

6.  Persons  Ascertained  by  Foreign  Law.  — 
Reyle's  Estate,  18  Pa.  Co.  Ct.  336. 
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becomes  a  question  of  status,  which  is  to  be  determined  by  the  law  of  the 
place  where  the  status  was  created:  or,  as  it  is  said  in  England,  by  the  law  of 
the  father's  domicil;  and  if  the  claimant  in  question  has  become  legitimate 
by  that  law  he  will  be  entitled  to  share  as  a  member  of  the  class  designated. 
The  rule  applies  equally  to  testamentary  dispositions  of  personalty  1  and  of 
realty. a  In  certain  other  cases  of  similar  character,  however,  the  whole 
inquiry  has  been  deemed  to  depend  on  the  testator's  intention,  and  the  law 
of  his  domicil,  therefore,  has  been  held  to  control.3 

(3)  Will  of  Both  Realty  and  Personalty.  ■ — -Although  a  decedent  can  leave 
but  one  succession,  it  does  not  follow  that  there  can  be  but  one  law  from  which 
the  power  of  testamentary  disposition  can  be  derived,  for  the  power  of  dis- 
position as  to  a  part  of  an  estate  may  be  given  or  withheld  by  the  law  of  the 
domicil,  and  as  to  another  part  it  may  be  given  or  withheld  by  the  law  of 
the  situs  ;  and  where  both  realty  and  personalty  are  involved,  the  law  of  each 
place  has  its  operation  and  effect  according  to  the  nature  of  the  property  it 
controls.4 

e.  Particular  Testamentary  Dispositions  —  (1)  Trusts  —  (a)  of  Per- 
sonalty. —  It  may  be  stated  as  a  general  rule  that  testamentary  trusts  of  per- 
sonal or  movable  property,  unless  presenting  features  not  necessarily  incident 
to  the  law  of  trusts,5  stand  upon  the  same  basis  as  any  other  testamentary 
dispositions  of  that  class  of  property.  The  law  of  the  testator's  last  domicil 
governs  the  construction  and  interpretation  of  the  will  in  respect  to  the  trust, 
and  likewise  the  validity  of  the  disposition,  the  rights,  powers,  and  duties  of 
the  trustee,  and  all  questions  of  title  between  him  and  the  cestui  que  trust  aris- 
ing under  the  will,6  unless,  of  course,  it  is  manifest  that  the  testator  had  in 
mind  the  law  of  another  jurisdiction. 7 

(b)  Of  Realty. — In  respect  to  testamentary  trusts  of  real  or  immovable  prop- 
erty, the  general  rule  is  that  the  law  of  the  situs  of  the  property  is  controlling 
to  the  same  extent  as  in  other  cases  of  testamentary  dispositions  of  land,  and 
that  this  law  governs  alike  the  construction  of  the  instrument,  the  validity  of 
the  trust,  the  powers  and  duties  of  the  trustee,  and  questions  of  title  between 
the  trustee  and  the  cestui  que  trust?  In  some  cases,  however,  where  the 
devise  in  trust  is  to  a  foreign  corporation,  the  validity  of  the  trust  may  depend 

1.  Distinction  Between  Questions  of  Interpreta-  Adopted  in  Foreign  Country.  —  New  York  L.  Ins., 
tion  and  of  Status  —  Will  of  Personalty.  — ■  In  re  etc.,  Co.  v.  Viele,  161  N.  Y.  11,  affirming  22  N. 
Andros,  24  Ch.  D.  637,  citing  hi  re  Goodman,  Y.  App.  Div.  80.  See  also  the  tide  Issue  (De- 
17  Ch.  D  266,  disapproving  Boyes  v.  Bedale,  1  scendants),  vol.  17,  p.  544. 

Hem.  &  M.  798,  and  distinguishing  Shaw  v.  4,  Power  of  Disposition  Separable.  —  Hughes 

Gould,  L.  R.  3  H.  L.  55.    See  also  Skotlowe  v.  Hughes,  14  La.  Ann.  87. 

v.  Young,  L.  R.  11  Eq.  474;  Loring  v.  Thorn-  5.  Instances  of  this  exception  occur  where 

dike,  5  Allen  (Mass.)  257.  the  gift  is  to  a  foreign  corporation  or  to  a 

2.  Will  of  Realty.  —  In  re  Grey,  (1892)  3  Ch.  charitable  use,  in  which  event  the  laws  creat- 
88  [distinguishing  Doe  v.  Vardill,  2  CI.  &  F.  ing  the  corporation  or  prevailing  where  the 
571.  7  CI.  &  F.  895];  De  Wolf  v.  Middleton,  18  charity  is  to  be  administered  may  be  of  con- 
R.  I.  810.  See  also  Dayton  v.  Adkisson,  45  trolling  imporiance.  See  infra,  this  division 
N.  J.  Eq.  603,  14  Am.  St.  Rep.  763.  Contra,  of  this  subsection,  Gifts  to  Charities.  And  see 
Barnum  v.  Barnum,  42  Md.  251.  the  title  Foreign  Corporations,  vol.  13,  pp. 

Infant's  Capacity  to  Deal  with  Land.  —  It  has  856-858. 

been  held  that  the  question  of  the  time  when  6.  Trusts  of  Personalty  Governed  by  Lex  Domi- 

a  person  comes  of  age,  as  concerns  his  ca-  cilii.  —  Rosenbaum   v.  Garrett,  57  N.  J.  Eq. 

pacity  to  deal  with  real  estate,  is  determinable  186;  English  v.  Mclntyre,  29  N.  Y.  App  Div. 

by  the  lex  situs  of  the  land  to  be  dealt  with.  439;  Knox  v.  Jones,  47  N.  Y.  395.    See  also 

Craighead  v.  Pike,  5  Ohio  Dec.  (Reprint)  273,  Levy  v.  Levy,  33  N.  Y.  136. 

4  Am.  L.  Rec.  199.  7.  Rosenbaum  v.  Garrett,  57  N.  J.  Eq.  186. 

3.  Distinction  Not  Regarded.  —  Boyes  v.  Be-  8.  Trusts  of  Land  Governed  by  Lex  Situs.  — 
dale,  1  Hem.  &  M.  798,  disapproved  in  In  re  Kerr  v.  White,  52  Ga.  362;  Perin  v.  McMicken, 
Andros,  24  Ch.  D.  637.  See  also  In  re  Wilson,  15  La.  Ann.  154;  Hawley  v.  James,  7  Paige 
L.  R.  1  Eq.  263,  affirmed  sub  nom.  Shaw  v.  (N.  Y.)  213,  32  Am.  Dec.  623;  Knox  v.  Jones, 
Gould,  L.  R.  3  H.  L.  80.  distinguished  \n  In  re  47  N.  Y.  389.  See  also  In  re  Piercy.  (1895)  1 
Andros,  24  Ch.  D.  637.  Ch.  83;  Levy  v.  Levy,  33  N.  Y.  136;  Butler  v. 

"Lawful  Issue"  Held  Not  to  Include  Children     Green,  65  Hun  (N.  Y.)  99. 
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upon  the  capacity  of  the  corporation  to  take  and  hold  the  land.1 

(c)  Of  Both  Realty  and  Personalty  —  When  Severable.  —  Although  the  real  and  per- 
sonal property  are  given  by  the  same  clause  of  the  will,  and  upon  the  same 
trusts,  if  the  trust  as  to  each  can  be  well  executed  without  reference  to  the 
other,  and  the  testamentary  plan  will  not  thus  be  defeated,  the  trusts  are 
seveiable,  and  the  validity  of  one  does  not  depend  upon  that  of  the  other; 
that  of  the  realty  may  be  valid  by  the  lex  situs  while  that  of  the  personalty  is 
void  by  the  lex  domicilii,  or  vice  versa ;  but  they  are  not  necessarily  brought 
into  the  same  condemnation  by  reason  of  their  connection  with  each  other.* 
But  where  the  scheme  of  the  testator  is  practically  indivisible,  so  that  his  will 
can  be  carried  into  effect  only  by  employing  both  the  realty  and  the  person- 
alty, and  must  fail  if  either  class  of  property  is  withdrawn  from  its  operation, 
then  the  trusts  are  not  severable,  and  if  the  trust  as  to  the  realty  is  invalid  by 
the  lex  situs,  the  trust  as  to  the  personalty  must  fail,  and  vice  versa.3 

(d)  Equitable  Conversion — aa.  Of  Personality  into  Realty. —  The  question  whether 
a  testator  intended  to  work  an  equitable  conversion  of  personalty  into  foreign 
realty  must  be  determined  by  construing  the  will  according  to  the  law  of  the 
testator's  last  domicil.4  But  when  it  is  ascertained  that  the  testator  intended 
to  work  such  a  conversion,  the  validity  of  the  testamentary  provisions  as 
regards  the  land  must  as  a  general  rule  be  determined  by  the  law  of  the  situs.6 

bb.  Of  Realty  into  Personalty.  — The  construction  of  a  will  for  the  purpose 
of  ascertaining  whether  its  provisions  work  a  conversion  of  realty  into  person- 
alty as  at  the  testator's  death  is  to  be  determined  by  the  lex  situs,  and  not  by 
the  lex  domicilii.®  But  when  it  is  ascertained  that  an  equitable  conversion  of 
land  into  money  was  worked  by  the  will,  the  testamentary  dispositions  of  the 
money  become  subject  to  the  control  of  the  lex  domicilii.'1  provided  the  dis- 
position is  not  contrary  to  the  laws  or  policy  of  the  place  where  it  is  to  be 
carried  into  effect.8 

(2)  Gifts  to  Charities  —  (a)  Of  Personalty.  —  It  is  a  general  rule  that  the 
validity  of  a  testamentary  gift  of  personal  or  movable  property  to  a  charity  or  a 
charitable  use  is  to  be  determined  by  the  law  of  the  testator's  last  domicil.9 

1.  Seethe  title  Foreign  Corporations,  vol.  9.  Charitable  Bequest.  —  Duggan  v.  Slocum, 
13,  pp.  856-858.  83  Fed.  Rep.  244;  Handley  v.  Palmer,  (C.  C. 

2.  When  Trusts  of  Realty  and  Personalty  Are  A.)  103  Fed.  Rep.  39;  Healy  r.  Reed,  153 
Severable.  —  Knox  :\  Jones,  47  N.  Y.  395.  See  Mass.  197;  Jenkins  v  Guarantee  Trust,  etc., 
also  Butler  v.  Green,  65  Hun  (N.  Y.)  107.  Co.,  53  N.  J.  Eq.  194,  55  N.  J.  Eq.  798;  Butler 

3.  Levy  v.  Levy,  33  N.  Y.  97.  v.  Green,  (Supm.  Ct.  Spec.  T.)  16  N.  Y.  Supp. 
For  a  Full  Discussion,  see  the  titles  Trusts     888,  affirmed  65  Hun  (N.  Y.)g9;  Dammert  v.) 

and  Trustees;  Wills.  Osborn,  140  N.  Y.  30,  reversing  65  Hun  (N.  Y. 

4.  Construction  Governed  by  Lex  Domicilii. —  585,  reargument  denied  141  N.  Y.  564;  Temple 
Ford  v.  Ford,  70  Wis.  19,  5  Am.  St.  Rep.  117,  v.  Pasquotank  County,  m  N.  Car.  36;  Bible 
affirmed  72  Wis.  621.  Sec.  v.  Pendleton,  7  W.  Va.  79. 

6.  Validity  of  Provision  Governed  by  Lex  Situs.  Legacy  to  Purchase  Land  for  Charity—  English 

—  Hawley  v.  James,  7  Paige  (N.  Y.)  213,  32  Statute.  —  The  statute  51  &  52  Vict.,  c.  42  which 

Am.  Dec.  623;  White  v.  Howard,  46  N.  Y.  144;  in  effect  prohibits  gifts  of  money  by  English 

Ford  v.  Ford,  70  Wis  19,  5  Am.  St.  Rep.  117,  wills  to  be  invested    in    English    lands  for 

affirmed  72  Wis.  621.  charitable  purposes,  does  not  apply  to  wills  of 

6.  Construction  Governed  by  Lex  Situs.  —  Hot-  persons  domiciled  outside  of  England;  hence 
comb  v.  Wright,  5  A  pp.  Cas.  (D.  C.)  76;  a  legacy  given  by  the  will  of  a  person  demi- 
Clarke's  Appeal,  70  Conn.  195 ;  Butler  v.  Green,  ciled  in  a  British  colony,  for  the  purpose  of 
65  Hun  (N.  Y.)  107.  See  also  the  title  Con-  buying  lands  in  England  to  be  held  for  a 
version  and  Reconversion,  vol.  7,  p.  477.  charitable  use,  is  valid  and  effectual.  Canter- 

7.  Validity  of  Disposition  Governed  by  Lex  bury  v.  Wyburn,  (1895)  A.  C.  S9,  explaining 
Domicilii.  —  In  re  Piercy,  (1895)  I  Ch.  83;  Pen-  Atty.-Gen.  v.  Mill.  2  Dow.  &  CI.  393. 

field  v.  Tower,  1  N.  Dak.  217.  See  also  Farm-  Legacy  Charged  on  Land.  —  Where  a  will  be- 
er's, etc.,  Siv.  Bank  v.  Brewer.  27  Conn.  600;  queathing  inter  alia  a  pecuniary  legacy  to  a 
Holcomb  v.  Wright,  5  App.  Cas.  (D.  C.)  86;  charity  directs  its  payment  out  of  a  mixed 
Betts  v.  Betts,  (Supm.  Ct.  Spec.  T.)  4  Abb.  N.  residue  of  real  and  personal  estate,  and  gives 
Cas.  (N.  Y.)  387;  and  infra,  ihis  division  of  to  the  executors  or  testamentary  trustees  a 
this  subsection,  Gifts  to  Charities  —  Of  Realty,  discretionary  power  to  sell  the  realty  to  pay 

8.  Prohibitive  Laws  of  Foreign  Country.  —  In  re  legacies  generally,  the  character  of  thechariia- 
Piercy,  (1895)  1  Ch.  89.  And  see  infra,  this  ble  legacy  remains  unchanged,  and  although 
division  of  this  subsection.  Gifts  to  Charities.  it  may  be  necessary  to  sell  land  for  its  pay- 
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On  the  other  hand,  although  a  charitable  bequest  is  lawful  and  valid  in  the 
place  of  the  testator's  last  domicil,  if  the  fund  thereby  given  is  found  in 
another  jurisdiction,  where  it  is  to  be  administered  for  the  purposes  of  the 
charity,  or  if  the  will  directs  that  the  property  be  transmitted  to  that  place  to 
be  there  administered,  the  legacy  will  not  be  sustained  or  enforced  by  the 
courts  of  the  latter  jurisdiction  if  it  is  prohibited  by  the  laws  or  inconsistent 
with  the  policy  there  prevailing.1  But  while  this  is  true,  yet  it  is  no  part  of 
the  policy  of  the  domiciliary  state  to  interdict  charitable  gifts  in  another  juris- 
diction. Each  state  determines  those  matters  according  to  its  own  views  of 
policy  or  right,  and  no  other  state  has  any  interest  in  the  question ;  there  is 
no  reason,  therefore,  why  the  courts  of  the  testator's  domicil  should  follow 
the  funds  bequeathed  to  a  charitable  institution  in  another  state,  to  see  whether 
they  will  be  there  administered  in  all  respects  in  strict  harmony  with  the  policy 
and  the  laws  of  the  former  jurisdiction.2 

Court  of  Domicil  Will  Not  Administer  Foreign  Charity.  —  For  the  same  reason  the 
courts  of  the  testator's  domicil  will  not  administer  a  testamentary  gift  of  per- 
sonalty to  a  foreign  charity,  but  they  will  direct  that  the  money  devoted  to  it 
be  paid  over  to  the  proper  parties,  leaving  it  to  the  courts  of  the  jurisdiction 
within  which  the  charity  is  to  be  established  to  provide  for  its  due  administra- 
tion and  for  the  proper  application  of  the  legacy.3 

(b)  Of  Realty.  —  As  a  general  rule,  a  testamentary  disposition  of  real  or 
immovable  property  to  a  charity  or  a  charitable  use  depends  as  to  its  validity 
upon  the  law  of  the  place  where  the  land  is  situated.4 

Devise  to  Sell.  —  Where  the  will  devises  land  to  executors  or  trustees  to  sell 
and  apply  the  proceeds  to  charitable  uses,  the  validity  of  the  disposition  is  to 
be  determined  by  the  lex  situs  of  the  land.5 

(3)  Gifts  to  Foreign  Corporations.  —  The  law  governing  the  validity  of  gifts 
of  real  or  personal  property  to  foreign  corporations,  as  regards  both  the  power 
of  the  testator  and  the  capacity  of  the  legatee  or  devisee,  will  be  found 
elsewhere  in  this  work.6 

mem  the  validity  of  the  bequest  is  governed  T.)  16  N.  Y.  Supp.  888,  affirmed  65  Hun  (N.  Y.) 
by  the  law  of  the  testator's  last  domicil.  99;  In  re  Stewart,  (Wash.  1901)  66  Pac.  Rep. 
Jenkins  v.  Guarantee  Trust  etc.,  Co.,  53  N.  J.  148.  See  also  the  titles  Charities  and  Trusts 
Eq.  194,  reversing  Guarantee  Trust,  etc.,  Co.  for  Charitable  Uses,  vol.  5.  p.  924;  Foreign 
v.  Maxwell,  (N.  J.  1894)  30  Atl.  Rep.  339.  Corporations,  vol.  13,  pp.  856,  857. 

A  Legacy  to  a  Superstitious  Use,  as  for  the  re-  English  Leasehold  Estates  have  been  held  to 
pose  of  the  souls  ot  the  testator  and  his  wife,  fall  within  this  rule.  Duncan  v.  Lawson,  41 
is  subject  to  the  lex  domicilii.    In  re  Elliott,  39     Ch.  D.  394. 

W.  R.  297.  Lands  in  British  Colony.  —  The  rule  of  ihe 

For  Other  Authorities  on  the  subject  of  this  text  is  applicable  to  a  devise  of  lands  situated 
note,  see  the  titles  Charities  and  Trusts  for  in  a  British  colony.  If  the  devise  is  not  pro- 
Charitable  Uses,  vol.  5,  p.  924;  Foreign  Cor-  hibited  by  the  law  in  force  in  the  colony,  it 
porations,  vol.  13,  p.  856.  will  be  effective  in   England,  although  were 

1.  Law  of  Place  Where  Fund  Is  to  Be  Adminis-  the  land  situated  there  the  devise  would  be 
tered. —  Sickles  v.  New  Orleans,  (C.  C.  A.)  80  void  under  the  mortmain  acis.  Any. -Gen.  v. 
Fed.  Rep.  868;  Chamberlain  v.  Chamberlain,  Stewart,  2  Meriv.  143;  Whicker  v.  Hume,  7 
43  N.  Y.  433.    See  also  Congregational  Uni-      H.  L.  Cas.  124. 

tarian  Soc.  v.  Hale,  29  N.  Y.  App.  Div.  396;  Land  in  Foreign  Country.  —  It  has  been  held 
Despard  v.  Churchill,  53  N.  Y.  198.  in  England  that  the  proceeds  of  land  situated 

2.  Chamberlain  v.  Chamberlain,  43  N.  Y.  in  the  island  of  Madeira  could  not  be  con- 
434.  See  also  Despard  v.  Churchill,  53  N.  sidered  as  partaking  of  the  nature  of  realty, 
Y.  198.  but  must  be  treated  as  pure  personal  estate, 

3.  Domiciliary   Courts   Will    Not  Administer     applicable  to  the  payment  of  charitable  lega- 
Charity  in  Foreign  State.  —  Edinburgh  v.  Au-     cies.    Beaumont  v.  Oliveira.  L.  R.  6  Eq.  534. 
bery,  Ambl.   236;    Burbank    v.  Whitney,  24        5.  Devise  to  Sell  —  Proceeds  Considered  as  Keal- 
Pick.  (Mass.)  154,  35  Am.  Dec.  312;  Doty  v.     ty.  —  Curtis  v.  Hutton,  14  Vas.  Jr.  537;  Dun- 
Hendrix,  (Supm.  Ct.  Spec.  T.)  16  N.  Y.  Supp.      can  v.  Lawson,  41  Ch.  D.  396. 

284  And  see  the  title  Charities  and  Trusts  Sale  under  Discretionary  Power  in  Foreign  State 
for  Charitable  Uses,  vol.  5,  p.  925.  —  Lex  Situs  Controlling  —  Conversion.  —  Butler 

4.  Devise  to  Charity.  —  Curlis  v.  Hutlon,  14     v.  Green,  65  Hun  (N.  Y.)  99. 

Ves.  Jr.  537;  Duncan  v  Lawson,  41  Ch.  D.  6.  Devises  and  Bequests  to  Foreign  Corporations. 
394;  Handley  v.  Palmer,  (C.  C.  A  )  103  Fed.  —  See  the  title  Foreign  Corporations,  vol. 
Rep.  39;  Butler  v.  Green,  (Supm.  Ct.  Spec*     13,  pp.  856-858,  and  see  the  following  recent 
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(4)  Perpetuities  and  Trusts  for  Accumulation.  —  A  full  discussion  of  the 
rules  of  private  international  law  as  applied  to  testamentary  dispositions  creat- 
ing perpetuities  and  trusts  for  accumulation  will  be  found  under  another  title.1 

(5)  Powers  of  Appointment  —  (a)  Over  Personalty — aa.  Donee's  Power  of  Dis- 
position over  Property.  —  Since  the  exercise  of  a  power  of  appointment  does  not 
involve  the  property  of  the  donee  of  the  power,  but  operates  solely  upon  the 
property  of  the  donor,  and  since  the  authority  to  dispose  of  the  property  pro- 
ceeds from  the  donor  alone,  it  follows  that  any  disability  or  incapacity  which 
by  the  lex  domicilii  of  the  donee  might  limit  his  disposable  power  over  his  own 
property  cannot  operate  to  limit  or  in  any  way  affect  his  ability  to  exercise  a 
power  of  appointment  over  personal  estate.2 

bb.  Formal  Requisites  Attending  Execution  of  Will  Exercising  Power.  —  Where  a 
will  creating  a  power  of  appointment  over  personal  estate  prescribes  in  general 
words  the  formalities  with  which  the  power  shall  be  executed,  the  construc- 
tion to  be  given  to  that  instrument  is  the  criterion  for  determining  whether 
the  will  of  the  donee  is  executed  with  the  requisite  solemnities;  and  since  the 
lex  domicilii  of  the  donor  must  ordinarily  be  resorted  to  for  the  purpose  of 
ascertaining  his  intention,  it  follows  that  unless  the  donor  specifically  set  forth 
the  formalities  of  execution,  or  unless  it  is  manifest  that  he  had  in  mind  the 
law  of  another  jurisdiction,  such  formalities  and  solemnities  must,  so  far  as 
the  power  is  concerned,  be  governed  by  the  lex  domicilii  of  the  donor.3 

Directions  by  Donor.  — -  Where  the  donor's  will  specifically  prescribes  the  for- 
malities to  be  observer!  in  executing  the  will  exercising  the  power,  a  compli- 
ance therewith  by  the  donor  is  a  sufficient  execution  of  the  power  although 
not  conforming  to  the  lex  domicilii  of  the  donee.* 

cc.  Construction  of  Will  Exercising  Power.  —  Though  the  general  rule  is  that  a 
will  of  personal  estate  must  be  construed  according  to  the  law  of  the  testator's 
domicil,  yet  where,  under  the  will  involved,  the  inquiry  is  whether  the  will 
contains  a  good  execution  of  a  power  of  appointment  given  by  another  tes- 
tator, a  different  principle  prevails;  for  since  the  will  of  the  donee  of  the 
power  takes  effect  not  as  a  disposition  of  the  donee's  property,  but  as  a  dis- 
position of  the  donor's  property,  and  since  the  intent  of  the  donor  of  the 
power  as  to  the  manner  in  which  the  power  should  be  executed  must  be  of 
weight  in  ascertaining  whether  the  donee  complied  with  the  terms  of  the 
donor's  will,  the  lex  domicilii  in  question  is  that  of  the  donor,  and,  therefore, 
in  so  far  as  the  proper  execution  of  the  power  is  concerned,  the  will  of  the  donee 
of  the  power  must,  as  a  general  rule,  be  construed  according  to  the  lex  domicilii 
of  the  donor,  without  regard  to  the  law  either  of  his  own  domicil,5  or  of  the  place 


cases:  Handley  v.  Palmer,  91  Fed.  Rep.  948, 
103  Fed.  Rep.  39,  43  C.  C.  A.  100;  Mailer  of 
Robertson,  (Surrogate  Ct.)  23  Misc.  (N.  Y.)  450; 
Congregational  Unitarian  Soc.  v.  Hale,  29  N. 
Y.  App.  Div.  396;  In  re  Sturgis,  (Supm.  Ct. 
App.  Div.)  62  N.  Y.  Supp.  1148,  48  N.  Y.  App. 
Div.  624,  affirming  (Surrogate  Ct.)  28  Misc. 
(N.  Y  )  110. 

As  to  Charitable  Gifts  to  Foreign  Corporations, 
see  the  title  Charities  and  Trusts  for  Char- 
itable Uses,  vol.  5,  pp.  924,  925,  and  the  cross- 
reference  supra  in  this  note. 

1.  See  the  title  Perpetuities  and  Trusts 
for  Accumulation,  ante,  p.  701. 

2.  Power  of  Disposition  Not  Limited  by  Lex 
Domicilii  of  Donee.  —  Pouey  v.  Hordern,  (1900) 
1  Ch.  492;  In  re  Megret,  (1901)  1  Ch.  547.  See 
aho  In  re  Hernando.  27  Ch.  D.  284. 

3.  Formal  Requisites  Governed  by  Lex  Domicilii 
of  Donor.  —  Betis  r>.  Betts,  (Supm.  Ct.  Spec.  T.) 
4  Abb.  N.  Cas.  (N.  Y.)  318:  Blount  v.  Walker. 
28  S.  Car.  545.    See  also  D'Huart  v.  Hatkness, 

13 


34  Beav.  327;  In  Goods  of  Hallyburton,  L.  R. 

1  P.  &  D.  90;  Topham  v.  Portland,  32  L.  J. 
Ch.  257,  8  L.  T.  N.  S.  180;  In  Goods  of  Huber, 
(1896)  P.  209.  Compare  Olivet  v.  Whitworth, 
82  Md.  25S,  decided  under  Pub.  Gen.  Laws 
Md.  (1888),  art.  93,  §  319,  since  repealed  and 
re-enacted  with  different  provisions  by  Laws 
Md.  1894,  c.  151. 

4.  Directions  by  Donor  as  to  Execution.  —  I  n 
Goods  of  Alexander,  6  Jur.  N.  S.  354  [correcting 
an  observation  to  the  contrary  in  Crookenden 
v.  Fuller,  5  Jur.  N.  S.  1225];  Tatnall  v.  Han- 
key,  2  Moo.  P.  C.  342.  See  also  D'Huart  v. 
Harkness,  34  Beav.  328./^  Sir  John  Romillv, 
M.  R.;  In  re  Hernando.  27  Ch.  D.  284:  In 
Goods  of  Hallyburton,  L,  R.  I  P.  &  D.  90;  In 
Goods  of  Huber,  (1S96)  P.  209. 

Execution  Not  Conforming  to  Lex  Domicilii  of 
Donor  Inoperative.  —  Barreito  -'.  Young,  (1900) 

2  Ch.  339.    ^ee  also  Re  Daly,  25  Beav.  456. 

5.  Power  of  Appointment  over  Personal  Estate 
Construed  by  Lex  Domicilii  of  Donor.  —  Sew  all  v. 
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where  he  executed  his  will,  or  of  the  place  where  the  property  is  found ;  and 
except  as  to  matters  of  remedy,  the  law  of  the  forum  where  the  question  arises 
for  determination  is  of  no  importance  in  the  controversy.1 

(b)  Over  Realty.  —  Since  title  to  land  can  be  conveyed  only  in  accordance  with 
the  law  of  the  place  where  it  is  situated  it  follows  that  where  the  subject-mat- 
ter over  which  a  power  of  appointment  was  given  is  real  estate,  the  construc- 
tion of  the  donee's  will  to  ascertain  whether  it  contains  a  proper  execution  of 
the  power,2  as  well  as  the  formalities  attending  its  execution,3  are  controlled 
by  the  lex  situs  of  the  land. 

(c)  statutes. —  In  England  the  execution  of  wills  exercising  powers  of 
appointment  is  regulated  by  statute.4 

/.  Distribution  under  Will  —  (i)  General  Rule. — The  rights  of 
legatees,  the  payment  of  legacies,  and  the  general  disposition  and  distribution 
of  personal  or  movable  property  pursuant  to  the  terms  of  the  will  are  as  a 
general  rule  matters  governed  solely  by  the  lex  domicilii  of  the  testator  at  his 
death.5 

(2)  Interest  on  Legacy.  —  The  inquiry  whether  a  legacy  bears  interest  is 
properly  determinable  by  the  law  of  the  testator's  domicil.6 

(3)  Currency  in  Which  Legacies  Are  Payable.  —  It  has  been  held  in  several 
comparatively  early  English  cases  that  in  the  absence  of  testamentary  direc- 
tions to  the  contrary,  legacies  or  annuities  are  payable  in  the  currency  of  the 
country  in  which  the  testator  was  domiciled  at  the  time  of  the  execution  of 
his  will,7  even  though  there  was  a  subsequent  change  of  domicil.8  The  view 
of  these  cases  has,  however,  been  criticised,  and  it  has  been  suggested  that  the 
testator's  lex  domicilii  at  death  should  control.9 


Wilmer,  132  Mass.  131;  Bingham's  Appeal,  64 
Pa.  St.  345;  Cotting  v.  De  Sartiges,  17  R.  I. 
668.  See  also  Beets  v.  Betts,  (Supm.  Ct.  Spec. 
T.)  4  Abb.  N.  Cas.  (N.  Y.)  389. 

But  on  the  other  hand  ihe  lex  domicilii  of  the 
donee  of  the  power  has  been  held  to  control  as 
to  the  interpretation  of  his  will.  In  re  Har- 
man,  (1894)  3  Ch.  613. 

Law  of  Foreign  Jurisdiction  Contemplated  by 
Donor's  Will.  — Auberi's  Appeal,  109  Pa.  St.  447. 

1.  Cotting  v.  De  Sartiges,  17  R.  I.  669. 

2.  Powers  of  Appointment  over  Land.  —  Sew  all 
v.  Wilmer,  132  Mass.  131. 

3.  Bingham's  Appeal,  64  Pa.  St.  345  ;  Blount 
v.  Walker,  28  S.  Car.  545.  See  also  Topham  v. 
Portland,  32  L.  J.  Ch.  257,  8  L.  T.  N.  S.  180, 
11  W.  R.  507. 

4.  English  Statute.  —  See  infra,  this  subsec- 
tion   Statutory  Provisions. 

5.  Payment  of  Legacies  and  Distribution  of  Per- 
sonalty under  Will  —  England.  —  Price  v.  Dew- 
hurst,  4  Myl.  &  C.  76,  affirming  8  Sim.  279; 
Campbell  v.  Beaufoy,  Johns.  Ch.  (Eng.)  320; 
Preston  v.  Melville,  8  CI.  &  F.  1. 

California.  —  See  Matter  of  Baubichon,  49 
Cal.  18. 

Georgia.  —  Thomas  v.  Morrisett,  76  Ga.  384. 
Louisiana.  —  Penny  v.  Christmas,   7  Rob. 
(La.)  481. 

Maryland.  —  De  Sobry  v.  De  Laistre,  2  Har. 
&  J.  (Md.)  191,  3  Am.  Dec.  535. 

Massachusetts. — See  Richards  v.  Dutch,  8 
Mass.  506. 

New  Hampshire.  —  Good  all  v.  Marshall,  11 
N.  H.  88,  35  Am.  Dec.  472. 

New  Jersey.  —  Hutlon  v.  Hutton,  40  N.  J. 
Eq.  461. 

New  York.  —  Peterson  v.  Chemical  Bank, 
(N.  Y.  Super.  Ct.  Gen.  T.)  27  How.  Pr.  (N.  Y.) 


501;  Merritt  v.  Corties,  (Supm.  Ct.  Gen.  T.)  24 
N.  Y.  Supp.  561,  71  Hun  (N.  Y.)  612. 

North  Carolina. — Jones  v.  Gerock,  6  Jones 
Eq.  (59  N.  Car.)  190, 

Pennsylvania.  —  Freeman's  Appeal,  68  Pa. 
St.  151. 

Where  in  a  will  of  personal  estate  a  discre- 
tionary power  is  given  to  trustees  to  pay  over 
to  a  legatee  the  principal  sum  of  a  ceitain  be- 
quesi,  the  validity  of  the  provision  is  deter- 
minable by  the  law  of  the  testator's  last 
domicil,  and  not  by  that  of  the  legatee.  Mer- 
ritt v.  Corties,  (Supm.  Ct.  Gen.  T.)  24  N.  Y. 
Supp.  561,  71  Hun  (N.  Y.)  612. 

6.  Interest  on  Legacy.  —  Welch  v.  Adams,  152 
Mass.  74. 

Rate  of  Interest.  —  See  ihe  title  Legacies 
and  Devises,  vol.  18,  p.  800,  note. 

7.  Law  of  Place  of  Execution.  —  Pierson  v. 
Garnet,  2  Bro.  C.  C.  38;  Malcolm  v.  Martin,  3 
Bro.  C.  C.  50;  Holmes  v.  Holmes,  1  Russ.  & 
M.  660;  Saunders  v.  Drake,  2  Atk.  466. 

Residence  of  Legatee.  —  And  the  fact  that  the 
legatees  live  in  a  different  country  is  imma- 
terial.   Saunders  v.  Drake,  2  Atk.  466. 

Annuity  Charged  on  Land  in  Foreign  Country 
Payable  in  Currency  of  Testator's  Domicil  Where 
Will  Made.  —  Wallis  v.  Brightwell,  2  P. 
Wms.  88. 

Legacy  Payable  in  Foreign  Country  Remitted  to 
Legatee's  Domicil.  —  In  such  a  case  it  has  been 
held  that  the  amount  payable  was  to  be  de- 
termined by  the  current  value  of  the  money  in 
the  country  of  the  testator's  domicil  at  the 
time  when  the  legacy  was  payable,  regardless 
of  exchange  or  expense  of  remittance.  Cock- 
erell  v.  Barber,  16  Ves.  Jr.  461. 

8.  Holmes  v.  Holmes,  1  Russ.  &  M.  660. 

9.  Early  Cases  as  Precedents.  —  See  the  opinion 


1373 


Volume  XXII. 


Wills,  Succession, 


PRIVA  TE  INTERNA  TIONAL  LA  W.     and  Administration. 


(4)  Action  by  Legatee. — Not  only  is  the  right  of  a  legatee  to  his  legacy 
dependent  upon  the  lex  domicilii  of  the  testator,  but  it  has  been  held  that 
where  the  will  was  originally  proved  in  the  place  of  the  testator's  last  domicil 
and  the  principal  administration  of  the  estate  is  being  had  there,  the  legatee 
must  resort  to  the  courts  of  that  jurisdiction  to  determine  and  enforce  his 
rights.1 

(5)  Lapse  of  Legacy.  —  The  lex  domicilii  of  the  testator  at  his  death  is  the 
proper  law  for  determining  whether  a  bequest  of  personal  or  movable  property 
lapses  by  the  death  of  the  legatee  in  the  testator's  lifetime.2 

(6)  Subsequent  Change  in  Law  of  Domicil.  — Where  the  rights  of  a  legatee 
under  the  will  have  accrued,  subsequent  legislative  changes  in  the  lex  domicilii 
will  not  be  operative  against  him  in  another  jurisdiction.3 

(7)  Taxes  on  Legacies.  —  The  rules  of  private  international  law  governing 
legacy  duties  and  taxes  on  bequests  of  personalty  will  be  found  fully  treated 
elsewhere  in  this  work.4 

g.  Revocation  of  Will  —  (1)  By  Change  of  Domicil  Subsequent  to 
Execution.  —  In  respect  to  testamentary  dispositions  of  personal  estate  it  has 
already  been  shown  that  inasmuch  as  the  law  of  the  testator's  last  domicil 
controls  the  validity  of  the  execution  of  the  will,  the  instrument,  although 
executed  according  to  the  law  of  the  testator's  domicil  at  the  time,  may 
become  invalid  by  reason  of  the  fact  that  the  testator  died  domiciled  in 
another  jurisdiction  where  the  laws  governing  the  execution  of  wills  are  differ- 
ent.* Such  a  change  of  domicil  obviously  operates  as  a  revocation  of  the  will 
so  far  as  concerns  the  personal  estate  upon  which  the  instrument  purports  to 
operate.6 

(2)  By  Statute  Subsequent  to  Execution.  —  Since  real  estate  is  governed  by 
the  law  of  its  situs,  a  will  disposing  of  realty  in  a  foreign  country  may  be 
revoked  as  to  the  devise  by  a  legislative  enactment  of  that  country  between 
the  execution  of  the  will  and  the  testator's  death,  converting  the  realty  into 
personalty;  for  at  the  time  when  the  will  takes  effect,  there  is  no  realty  upon 
which  the  devise  can  operate.7 

Statute  After  Testator's  Death.  —  In  giving  effect  to  a  bequest  of  personal  prop- 
erty of  a  testator  dying  domiciled  in  another  jurisdiction,  since  it  is  the  law  of 
the  domicil  at  the  testator's  death  that  is  controlling,  any  subsequent  retro- 
spective changes  made  in  that  law  by  the  legislature  will  not  be  regarded.** 

(3)  By  Marriage.  —  The  law  of  the  testator's  last  domicil  determines 
whether  a  will  of  personal  property  executed  by  an  unmarried  woman  is 
revoked  by  her  subsequent  marriage.9 

(4)  By  Birth  of  Issue  —  Will  of  Personalty.  —  Whether  a  will  as  to  gifts  of 

of  Clayton,  J.,  in  Garland  v.  Rowan,  2  Smed.  Other  Formal  Requisites  —  Effect  of  Change  oj 

&  M.  (Miss.)  631,  overruling  Duncan  v.  Dick,  Domicil  After  Execution. 

Walk.  (Miss.)  281,  and  see  1  he  cases  cited  supra,  6.  See   Matter  of  Braithwaite,  (Surrogale 

this  division  of  this  subsection,  General  Rule.  Ct.)  19  Abb.  N.  Cas.  (N.  Y.)  113;  Matter  of 

1.  Legatee  Must  Sue  in  Forum  of  Testator's  Coburn,  (Surrogate  Ct.)  9  Misc.  (N.  Y.;  437. 
Domicil. —  Russell  v.    Hooker,  67  Conn.    24;  7.  Conversion  into  Personalty  by   Statute. — 
Richards  v.  Dutch,  8  Mass.    506.    See   also  Pleasants's  Appeal,  77  Pa.  St.  356,  where  it 
Dawes  v.  Boylston,  9  Mass.  355,  6  Am.  Dec.  was  held  that  in  such  a  case  the  personalty 
72;  Hutton  v.  Hutton,  40  N.  J.  Eq.  461.  into  which  the  realty  is  converted  becomes 

For  a  Full  Discussion,  see  the  title  Foreign  subject  to  the  law  of  the  testator's  domicil, 

Executors  and  Administrators,  vol.  13,  p.  and  will  pass  under  a  residuary  bequest. 

957  et  sea.  8.  Will  of  "ersonalty  —  Change  in  Lex  Domicilii 

Foreign  Guardian  —  New  Jersey  Statute. — Mat-  After  Testator's  Death.  —  Aganoor's  Trusts,  64 

ter  of  Mahnkens,  36  N.  J.  Eq.  518.  L.  J.  Ch.  521,  13  Reports  677.    See  also  Hun- 

2.  Lex  Domicilii  Determines  Whether  Legacy  ter  v.  Green,  22  Ala.  329. 

Lapses.  —  Anstruther  v.  Chalmer,  2   Sim.  1;  9.  Revocation  by  Marriage.  —  Matter  of  Co- 

Lowndes  v.  Cooch,  87  Md.  478.  burn,  (Surrogale  Ct.)   9   Misc.  (N.  Y.)  437, 

3.  See  infra,  this  subsection,  Revocation  of  holding  that  this  principle  remains  unaffected 
Will — By  Statute  Subsequent  to  Execution.  by  Code  Civ.  Pro.  N.  Y.,  §  2612  (Code  Civ. 

4.  See  the  title  Succession  Taxes.  Pro.  N.  Y.,  §  2611,  as  amended  by  Laws  N. 

5.  See  supra,  this  subsection,  b.  Execution  and  Y.  1893,  c.  686). 
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personal  or  movable  estate  is  revoked  by  birth  of  issue  after  the  testator's 
death,  and  if  so,  the  extent  of  such  revocation,  are  questions  properly  deter- 
minable by  the  law  of  the  testator's  last  domicil.1 

Will  of  Realty.  —  But  as  to  testamentary  dispositions  of  real  or  immovable 
property,  these  questions  must  be  settled  by  the  law  of  the  situs* 

(5)  By  Contract  to  Convey  Land  Devised.  —  Whether  a  bond,  agreement, 
or  covenant  by  the  testator  to  convey  land  which  he  previously  devised 
operates  to  revoke  the  devise  depends  wholly  upon  the  law  of  the  situs  of  the 
land.3 

(6)  Partial  Revocation.  —  It  is  an  obvious  consequence  of  the  foregoing 
rules  that  a  will  revoked  as  to  the  personal  estate  according  to  the  lex  domi- 
cilii may  still  remain  valid  and  operative  as  to  the  real  estate,  or  vice  versa* 

h.  Statutory  Provisions.  —  In  a  number  of  jurisdictions  statutes  have 
been  passed  regulating  matters  of  testamentary  disposition  in  cases  otherwise 
subject  to  the  general  rules  of  private  international  law.  Some  of  these  stat- 
utes are  merely  declaratory  of  these  general  rules.*  Others,  however,  either 
wholly  abrogate  or  materially  alter  the  pre-existing  law.6  Some  of  these  stat- 
utes purport  to  make  the  law  of  the  place  of  execution  controlling  as  to  the 
^rmal  requisites  of  wills.7 

1.  Revocation  by  Birth  of  Issue  —  Will  of  Per- 
sonalty.—  Bloomer  v.  Bloomer,  2  Bradf.  (N. 
Y.)  339;  Mills  v.  Fogal,  4  Edw.  (N.  Y.)  559. 

The  Wills  Act,  1  Vict.,  c.  26,  §  20,  regulating 
the  manner  in  which  wills  may  be  revoked, 
applies  only  to  persons  who  have  an  English 
domicil.  Bremer  v.  Freeman,  10  Moo.  P. 
C.  306. 

Whether  a  gift  of  personalty  causa  mortis  is 
revoked  by  the  birth  of  issue  afier  the  donor's 
death  is  properly  determinable  by  the  law  of 
the  donor's  domicil.  Bloomer  v.  Bloomer,  2 
Bradf.  (N.  Y.)  339.  . 

In  Louisiana,  by  statute,  the  birth  of  issue 
after  the  execution  of  a  will  of  movable  prop- 
erty situated  in  that  state  is  a  revocation  of 
the  will  although  the  testator,  at  his  death, 
was  domiciled  in  a  country  by  the  laws  of 
which  the  birth  of  issue  did  not  have  that 
effect.    Senac's  Succession,  2  Rob.  (La.)  258. 

2.  Same  —  Will  of  Realty.  —  Ware  v  Wisner, 
4  McCreary  (U.  S.)  66,  50  Fed.  Rep.  310; 
Bloomer  v.  Bloomer,  2  Bradf.  (N.  Y.)  339.  See 
also  Evansville  Ice,  etc.,  Storage  Co.  v.  Win- 
sor,  148  Ind.  682,  Sneed  v.  Ewing,  5  J,  J. 
Marsh.  (Ky.)  460,  22  Am.  Dec.  41. 

Legitimation  of  Child  After  Making  Will  Held 
to  Be  Revocation.  —  Caballero's  Succession,  24 
La.  Ann.  573. 

3.  Revocation  of  Devise  by  Subsequent  Contract 
to  Convey. —  Haywood  v.  Daves,  81  N.  Car.  8, 
affirming  80  N.  Car.  338. 

4.  Partial  Revocation.  —  Bloomer  v.  Bloomer, 
2  Bradf.  (N.  Y.)  339. 

5.  Penfeld  v.  Tower,  1  N.  Dak.  222.  See 
generally  the  codes  and  statutes  of  the  various 
states. 

6.  Statutes  Changing  Common  Law  —  Maryland. 

—  See  Olivet  v.  Whitworth,  82  Md.  276,  and 
Laws  Md.,  1894,  c.  151. 

New  York.  —  See  Code  Civ.  Pro.  N.  Y., 
§  2611;  Matter  of  Cameron,  47  N.  Y.  App. 
Div.  125;  Matter  of  Delaplaine,  45  Hun  (N. 
Y.)  232,  note;  Matter  of  M'Mulkin,  5  Dem.  IN. 
Y.)  295:  Matter  of  Witter,  2  Connoly  (N.  Y.) 
530;  Booth  v.  Timoney,  3  Dem.  (N.  Y.)  416: 
Ross  v.  Ross,  25  Can.  Sup.  Ct.  335,  where  the 
statute  was  discussed  by  Fournier,  J. 


Under  this  section  a  will  in  which  dispo- 
sition is  made  of  lands  in  another  slate  must 
be  executed  according  to  the  laws  of  New 
York  or  it  can  be  proved  only  as  a  will  of  per- 
sonal estate.  Matter  of  Gaines,  84  Hun  (N. 
Y.)  520,  affirmed  154  N.  Y.  747.  See  also  Code 
Civ.  Pro.  N.  Y.,  §  2694;  Cruger  v.  Phelps. 
(Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  255 ;  Mat- 
ter of  Ruppaner,  (Surrogate  Ct.)  15  Misc.  (N. 
Y.)  658. 

For  an  Early  New  York  Statute,  see  Moultrie 
v.  Hunt,  23  N.  Y.  394,  reversing  26  Barb.  (N. 
Y.)  252,  and  explaining  Matter  of  Roberts,  8 
Paige  (N.  Y.)  446,  519. 

Louisiana  —  Recognition  Refused  to  Foreign 
Laws.  —  See  Rev.  Civ.  Code  La.  (igoo),  art. 
491;  Gaines's  Succession,  45  La.  Ann.  1237. 

But  for  rules  as  to  personalty,  see  Perin  v. 
McMicken,  15  La.  Ann.  154;  Packwood's  Suc- 
cession, 9  Rob.  (La.)  438,  41  Am.  Dec.  341. 

For  exceptions  to  this  statute  created  by  Civ. 
Code  La.,  art.  10,  see  Senac's  Succession,  2 
Rob.  (La.)  258.  And  see  supra,  this  section, 
I.  Descent  and  Distribution  —  Capacity  to  Inherit 
as  Affected  by  Status. 

7.  Law  of  Place  of  Execution  —  Connecticut.  — 
See  Irwin's  Appeal,  33  Conn.  128. 

Maine.  —  See  Lyon  v.  Ogden,  85  Me.  374; 
Green  v.  Alden,  92  Me.  177. 

Ohio.  —  See  Wilson  v.  Tappan,  6  Ohio  172; 
Bailey  v.  Bailey,  8  Ohio  239;  Hall  v  Ashby, 

9  Ohio  96,  34  Am.  Dec.  424;  Meese  v.  Keefe, 

10  Ohio  362;  Manuel  v.  Manuel,  13  Ohio  St. 
458;  Jones  v.  Robinson,  17  Ohio  St.  171 ;  Jen- 
nings v.  Jennings,  21  Ohio  St.  76;  Carpenter 
v.  Denoon,  29  Ohio  St.  379. 

Vermont.  —  See  Ives  v.  Salisbury,  56  Vt.  567. 
Quebec.  —  See  Ross  v.  Ross,  25  Can.  Sup. 
Ct  307. 

Michigan.  —  A  Michigan  statute  applies  only 
to  wills  made  within  the  state,  and  ihe  com- 
mon law  still  controls  as  to  wills  of  personalty 
executed  without  the  state.  High,  Appellant, 
2  Dougl.  (Mich.)  515. 

Englisn  Statutes  —  Under  24  &  25  Vict.,  c. 
114,  i,  2,  the  will  of^  a  British  subiect  as  10 
personalty  may  be  admitted  to  probate  ll  exe- 
cuted according  to  ihe  'aw  of  the  place  where 
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Change  of  Domicil  After  Execution  of  Will.  —  In  England  1  and  New  York  2  there 
are  statutory  provisions  altering  the  common-law  rule  that  a  change  of  the 
testator's  domicil  subsequent  to  the  execution  of  a  will  of  personalty  may 
operate  to  invalidate  the  instrument. 

3.  Marshaling  —  a.  Liability  of  Assets.  — Where  a  question  of  conflict 
of  laws  arises  in  respect  to  the  liability  of  a  decedent's  estate  or  a  particular  part 
thereof  to  satisfy  his  debts,  a  solution  of  the  question  is  ordinarily  to  be 
effected  by  application  of  the  general  rules  heretofore  discussed  in  this  title. 
Thus,  the  liability  of  personal  estate  is  controlled  by  the  lex  domicilii  of  the 
decedent,3  while  the  liability  of  lands  descended  4  and  of  lands  devised,5  as 
well  as  the  relative  order  in  which  the  realty  and  personalty  are  to  be  applied,6 
are  matters  properly  determinable  by  the  lex  situs. 

b.  Marshaling  by  Legatee.  —  In  accordance  with  these  principles,  the 
lex  situs  determines  the  right  of  a  legatee  to  relief  out  of  descended  lands  by 
invoking  the  rule  of  marshaling. 7 

Marshaling  by  Heir  or  Devisee.  —  Where  by  the  lex  situs  the  heir  or  devisee  who 
has  paid  debts  is  entitled  to  reimbursement  out  of  the  personal  estate,  that 
right  is  enforceable  against  the  personal  estate  which  by  the  lex  domicilii  is 
primarily  liable  for  all  debts.,  and  it  may  be  made  available  in  the  jurisdiction 
of  the  domicil.8 


made,  or  of  the  place  of  domicil  at  the  time  of 
making,  or  of  the  domicil  of  origin. 

Leasehold  Estates  Personalty  Within  Statute. — 
In  re  Watson,  35  W.  R.  711. 

Who  Within  Statute.  —  British  subjects.  In 
re  Price.  (1900)  1  Ch.  450. 

Naturalized  British  subjects.  In  Goods  of 
Gaily,  1  P.  D.  438.  See  also  In  Goods  of  La- 
croix,  2  P.  D.  94.  But  see  In  Goods  of  Gatti, 
39  L.  T.  N.  S.  639.  27  W.  R.  323. 

A  foreigner  domiciled  in  England  is  not 
within  the  act.  In  re  Keller,  61  L.  J.  P.  39,  65 
L.  T.  N.  S.  763.  As  lo  aliens  domiciled  abroad, 
see  Bloxam  v.  Favre,  9  P.  D.  130,  affirming  8 
P.  D.  lor;  In  re  Von  Buseck,  6  P.  D.  211. 

Wills  Exercising  Powers  of  Appointment. — 
See  In  re  Kirwan,  25  Ch.  D.  373;  Hummel  v. 
Hummel,  (1898)  1  Ch.  642  [following  In  re  Kir- 
wan, 25  Ch.  D.  373,  Bind,  distinguishing  D'Huart 
v.  Harkness,  34  Beav.  324];  In  re  Price,  (1900) 

1  Ch.  442  [following  D'Huart  v.  Harkness,  34 
Beav.  324,  and  distinguishing  In  re  Kirwan,  25 
Ch.  D.  373,  and  Hummel  v.  Hummel,  (1898)  1 
Ch.  642]. 

Execution  of  Foreign  Will  Dealing  with  Scotch 
Heritable  Estate.  —  Studd  v.  Cook,  8  App.  Cas. 
577  (31  &  32  Vict.,  c.  101.       19,  20). 

1.  English  Statute.  —  24  &  25  Vict.,  c.  114, 
§  3;  In  Goods  of  Reid,  L.  R.  1  P.  &  D.  74. 

2.  New  York  Statute.  —  Code  Civ.  Pro.  N.  Y., 
§  2611.  See  Cruger  v.  Phelps,  (Supm.  Ct. 
Spec.  T.)  21  Misc.  (N.  Y.)  255;  Matter  of  Co- 
burn,  (Surrogate  Ct.)  9  Misc.  (N.  Y.)  437. 

3.  Personal  Property. —  Winchelsea  v.  Garetty, 

2  Keen  293;  Rice  v.  Harbeson,  63  N,  Y.  493, 
affirming  2  Thomp.  &  C.  (N.  Y.)  4.  Contra, 
Bowaman  v.  Reeve,  Prec.  Ch.  577. 

Whether  Personalty  Appointed  under  Power  Is 
Assets  Depends  on  Lex  Domicilii  of  Donor.  —  In  re 
Bald,  76  L.  T.  N.  S.  462. 

Enforcement  of  Distributee's  Liability  in  An- 
other Jurisdiction.  —  Bullard  v.  Perry,  66  Vt.  479. 

Payment  of  Debts,  Priorities,  Etc.  —  So  far  as 
the  rights  of  a  decedent's  creditors  are  con- 
cerned, a  discussion  of  the  law  governing  the 
payment  of  debts,  their  priorities,  the  meth- 


ods of  proof,  and  the  like,  in  an  ancillary  ad- 
ministration, will  be  found  elsewhere  in  this 
work.  See  the  titles  Debts  of  Decedents,  vol. 
8,  p.  1054;  Foreign  Executors  and  Adminis- 
trators, vol.  13,  p.  936  ct  sea.;  and  the  follow, 
ing  cases:  Preston  v.  Melville,  8  CI.  &  F.  1; 
Blackwood  v.  Reg.,  8  App.  Cas.  82,  52  L.  J. 
P.  C.  10,  48  L.  T.  N.  S.  441,  31  W.  R.  645;  In  re 
Davidson,  L.  R.  15  Eq.  383.  42  L.  J.  Ch.  347; 
Apple's  Estate,  66  Cal.  432;  Beach  v.  Norton, 
9  Conn.  199;  Mitchell  v.  Cox,  28  Ga.32:  Moye 
v.  May,  8  I  red.  Eq.  (43  N.  Car.)  131. 

Situs  of  Assets  for  Purposes  of  Administration. 
—  A  statement  of  the  rules  as  10  the  situs  of 
various  classes  of  assets  for  the  purpose  of  ad- 
ministration will  be  found  under  another  title. 
See  the  title  Foreign  Executors  and  Admin- 
istrators, vol.  13,  p.  524. 

4.  Liability  of  Lands  Descended.  —  Hanson  v. 
Walker.  7  L.  J.  Ch.  135;  Winchelsea  r.  Garetty, 
2  Keen  293;  Dickinson  v.  Hoomes,  8  Gratt. 
(Va.)4io. 

5.  Lands  Devised. —  Whitehurst's  Estate,  2 
Pa.  Co.  Ct.  212.  But  see  Bowaman  v.  Reeve, 
Prec.  Ch.  577. 

6.  Whether  Realty  or  Personalty  Primarily  Lia- 
ble.—  Hanson  v.  Walker,  7  L.  J.  Ch.  135. 
But  see  infra,  this  subsection,  Exoneration  of 
Encumbered  Lands. 

7.  Marshaling  by  Legatee.  —  See  the  title 
Marshaling  Decedents'  Estates,  vol.  19,  p. 
1377. 

Annuities  Charged  on  Scotch  and  English 
Realty.  —  Where  a  will  charges  the  payment  of 
annuities  upon  real  estate  in  England  and  in 
Scotland,  the  lands  in  both  countries  must 
contribute  ratably  notwithstanding  that  by  the 
Scotch  law  annuities  are  a  primary  charge  on 
real  or  heritable  property.  In  re  Hewit. 
(1891)  3  Ch.  568. 

8.  Payment  of  Movable  Debts  by  Heir.  —  Win- 
chelsea v.  Garetty,  2  Keen  293,  7  L.  J.  Ch.  99, 
2  Jur.  367. 

Payment  of  Debt  by  Devisee.  —  Anonymous.  9 
Mod.  66.  See  also  Bowaman  v.  Reeve,  Prec. 
Ch.  577. 
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c  Exoneration  of  Encumbered  Lands.  —  In  the  absence  of  a  ques- 
tion of  testamentary  construction,  the  inquiry  whether  an  heir  or  a  devisee  of 
lands  encumbered  with  a  specific  lien  is  entitled  to  have  the  incumbrance 
discharged  out  of  the  personal  estate  is  properly  determinable  by  the  law  of 
the  situs.1  But  where  the  law  of  the  domicil  forbids  the  application  of  the 
personal  estate  to  discharge  incumbrances  upon  lands  descended  or  devised, 
and  the  personalty  is  being  administered  in  the  state  of  the  domicil,  a  contrary 
result  is  reached,  it  being  held  that  the  personalty  cannot  be  applied  in  exon- 
eration of  encumbered  lands  in  another  state,  although  a  right  to  have  it  so 
applied  is  given  by  the  lex  situs*  It  would  seem,  therefore,  that  in  order  to 
entitle  an  heir  or  a  devisee  to  exoneration  out  of  the  personal  estate,  the  lex 
situs  and  the  lex  domicilii  must  concur  in  giving  the  right. 

4.  Foreign  Judgments  and  Decrees  as  to  Land  — a.  In  General.  —  While  a 
court  of  equity  acting  in  personam  and  having  jurisdiction  of  the  proper  parties 
can  decree  the  conveyance  of  land  in  another  state  and  enforce  its  decree  by 
process  against  the  defendant,3  yet  the  decree  itself  cannot  operate  beyond 
the  jurisdiction  of  the  court  that  grants  it,  and  since  real  or  immovable  prop- 
erty, as  respects  either  its  transmission  by  will  or  its  devolution  in  case  of 
intestacy,  is  governed  by  the  lex  situs,  the  title  to  such  property  upon  the 
death  of  its  owner  cannot  be  affected  by  a  judgment  or  decree  of  any  tribunal 
other  than  that  of  the  jurisdiction  within  which  the  property  is  situated.4  And 
where  the  decedent  left  lands  in  several  states,  a  decree  of  the  court  of  one 
state  purporting  to  affect  the  title  to  all  the  lands  will  be  considered  as  refer- 
ring only  to  the  lands  within  the  jurisdiction  of  the  court  passing  the  decree.5 
But  the  judgment  or  decree  of  a  court  of  a  foreign  state  determining  a  question 
of  title  under  a  devise  of  land  situated  within  its  jurisdiction  is  conclusive  and 
binding  upon  the  courts  of  other  states.6 

b.  As  to  Construction  and  Interpretation  of  Will  —  (i)  In  Gen- 
eral. —  WJiere  a  testator,  by  a  single  will,  devises  lands  lying  in  two  or  more 
states,  and  a  question  of  construction  arises,  the  court  of  each  state  respect- 
ively will  construe  the  instrument  according  to  the  rules  prevailing  in  its  own 
jurisdiction,  in  the  same  manner  as  if  the  lands  in  each  state  had  been  devised 
by  a  separate  will;  and  in  such  a  case  an  adjudication  by  the  courts  of  one 
state  as  to  lands  beyond  its  jurisdiction  is  not  binding  upon  the  courts  of 
another  state.7 

Construction  by  Court  of  Domicil.  —  Likewise,  the  rules  of  international  comity  do 
not  require  that  the  construction  and  effect  which  the  courts  of  the  testator's 
domicil  have  given  to  a  will  disposing  of  lands  in  another  state  shall  be  adopted 
as  conclusive  by  the  courts  of  the  situs,  so  far  as  concerns  the  title  to  the  lands 

1.  Exoneration  of  Encumbered  Lands  Out  of  Per-  4.  Decree  of  Foreign  Court  Inoperative.  — 
sonalty.  —  Craighead  v.  Pike,  5  Ohio  Dec.  (Re-  Cooper  v.  Ives,  62  Kan.  395;  Page  v.  McKee, 
prim)  273,  4  Am.  L.  Rec.  199.  3  Bush  (Ky.)  135,  96  Am.  Dec.  2or;  Short  v. 

As  to  Scotch  Heritable  Bonds,  see  the  title  Galtvay,  83  Ky.  501,  4  Am.  St.  Rep.  168;  Cox 

Marshaling  Decedents'  Estates,  vol.  19,  p.  v.  Von  Ahlefeldt,  105  La.  543:  Hawley  v. 

1321.  James,  7  Paige  (N.  Y.)  218,  32  Am.  Dec.  623; 

That  a  change  may  be  effected  by  a  testa-  Wells  v.  Walsh,  87  Wis.  67.    See  also  Watkins 

mentary  charge  of  such  incumbrances  upon  v  Holman,  16  Pet.  (U.  S.)  26;  and  see  gener- 

property  other  than  the  realty,  see  Maxwell  v.  allvthe  title  Foreign  Judgments,  vol.  13,  p.  974. 

Hyslop,  L.  R.  4  Eq.  407,  affirmed  sub  nom.  Max-  5.  Construction  of  Foreign  Decree.  — Jones  v. 

well  r\  Maxwell,  L.  R.  4  H.  L.  506.  Gerock,  6  Jones  Eq.  (59  N.  Car.)  190. 

2.  Personal  Estate  Not  Liable  by  Lex  Domicilii.  6.  Judgment  of  Court  of  Situs.  —  Haywood  -'. 
—  Rire  v.  Harbeson,  63  N.  Y.  493,  affirming  2  Daves,  81  N.  Car.  8.  affirming  80  N.  Car.  338. 
Thonp.  &  C.  (N.  V.)  4.    Compare  the  opinion  7.  Devise  of  Lands  in  Several  States.  —  Clarke's 
of  Yaple,  J.,  in  Craighead  v.  Pike,  5  Ohio  Dec.  Appeal,  70  Conn.  195;  McCartney  v.  Osburn, 
(Reprint)  277,  4  Am.  L.  Rec.  204.  118  111.  403,  distinguishing  Hanna  v.  Read,  102 

3.  Hawley  v.  Jnmes,  7  Paige  (N.  Y.)  218.  111.  596,  40  Am.  Rep.  608.  See  also  Ford  v. 
For  a  Full  Discussion,  see  the  titles  Cloud  on      Ford,  72  Wis.  621,  affirming  70  Wis.  19,  5  Am. 

Title,  vol.  6,  p.  166;  Equity,  vol.  11,  p.  167     St.  Rep.  117.    And  see  generally  the  titles 

et  seq.;  SPECIFIC  PERFORMANCE;    TRUSTS  AND       FOREIGN    JUDGMENTS,    vol.    13,    p.    974;  RES 

Trustees.  Judicata. 
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there  situated;  and,  indeed,  no  other  tribunal  than  that  of  the  situs  has 
jurisdiction  to  determine  such  a  controversy.1 

Construction  by  Court  of  Situs.  —  But  a  construction  put  upon  the  will  by  the 
courts  of  the  situs,  so  far  as  it  affects  the  title  to  lands  within  that  jurisdiction, 
is  conclusive  and  binding  upon  the  courts  of  other  states.2 

(2)  Rule  for  Ascertaining  Testator  s  Intention.  —  But  where  the  question 
before  the  domiciliary  court  concerned  solely  the  testator's  intention,  a  differ- 
ent principle  has  been  held  to  prevail,  and  under  the  rule  that  the  intention 
of  the  testator  is  to  be  determined  by  the  lex  domicilii,  it  is  held  that,  his 
meaning  and  intent  having  been  settled  by  the  courts  of  the  domicil,  the 
courts  of  the  situs  will  be  guided  by  that  adjudication,  unless  it  can  be  clearly- 
gathered  from  the  terms  used  in  the  will  that  the  testator  had  in  mind  the  law 
of  the  situs,  or  used  language  appropriate  only  to  that  law.3  And  it  has  been 
held  in  Mississippi  that  an  adjudication  by  the  domiciliary  court  upon  the 
exercise  by  an  executor  of  a  power  to  sell  realty  under  the  will  was  decisive 
of  the  question,  although  the  result  reached  by  that  •  court  might  be  at 
variance  with  the  law  of  Mississippi,  where  the  land  was  situated.4 

XI.  Torts — 1.  Injuries  to  Person  or  Personalty  —  a.  Ix  General.  —  An 
action  to  recover  damages  for  a  tort  to  the  person  or  to  personal  property  is 
not  local,  but  transitory,  and  can,  as  a  general  rule,  be  maintained  wherever 
the  wrongdoer  may  be  found  and  jurisdiction  of  his  person  may  be  obtained.* 
As  a  general  rule,  where  there  is  a  conflict  between  the  lex  loci  and  the  lex 
fori,  the  former  governs  in  torts  the  same  as  in  contracts,  in  respect  to  the 
legal  effect  and  incidents  of  acts.6 

b.  Act  Must  Be  Unlawful  According  to  Lex  Loci  Delicti. — 
Hence,  in  order  to  maintain  an  action  for  tort  founded  upon  an  injury  to  the 
person  or  to  movable  property,  the  act  which  is  the  cause  of  the  injury  and  the 
foundation  of  the  action  must  be  actionable  or  punishable,  at  least,  by  the  law 
of  the  place  where  the  injury  is  done;  the  mere  fact  that  a  right  of  recovery  is 
given  by  the  common  law  or  by  statute  in  the  jurisdiction  where  redress  is 
sought  will  not  be  sufficient.7 

1.  Construction  by  Court  of  Domicil  Not  Conclu-  mouth  Bridge,  68  N.  H.  382,  73  Am.  St.  Rep- 
sive.  —  Readman  ».  Ferguson,  13  App.  Cas.  607;  Leazotte  v.  Boston,  etc.,  R.  Co.,  70  N.  H" 
(D.  C.)  60;  Clarke's  Appeal,  70  Conn.  195;  5.  But  see  Missouri,  etc.,  R.  Co.  v.  Thomp- 
Knox  v.  Jones,  47  N.  Y.  395.    See  also  Ford  son,  n  Tex.  Civ.  App.  658. 

v.  Ford,  72  Wis.  621,  affirming  70  Wis.  19,  5         Tort  Against  Personal  Property. —  Huntington 

Am.  Si.  Rep.  117.  v.  At  trill.  146  U.  S.  657;  Torrance  v.  Buffalo 

2.  Judgment  of  Court  of  Situs  Conclusive. —  Third  Nat.  Bank,  70  Hun  (N.  Y.)44;  Southern 
Haywood  v.  Daves,  81  N.  Car.  8,  affirming  80  Pac.  Co.  v.  Graham,  12  Tex.  Civ.  App.  565. 
N.  Car.  33S.  Compare  Hoffman  v.  Carow,  22  Wend.  (N.  Y.) 

3.  Interpretation  by  Court  of  Domicil  Followed  285. 

by  Court  of  Situs.  —  Ford  v.  Ford,  80  Mich.  42.  Statutory  Limit  as  to  Amount  of  Recovery. — 

See  also  Washburn     Van  Sieenwyk,32  Minn.  Northern  Pac.  R.  Co.  v.  Babcock,  154  U.  S. 

336;  and  generally  the  titles  Foreign  Judg-  190;  Hanna  v.  Grand  Trunk  R.  Co..  41  111. 

ments,  vol.  13,  p.  974;  Res  Judicata.  App.  116:  Pullman  Palace  Car  Co.  v.  Law- 

4.  Adjudication  by  Court  of  Domicil  Held  to  Be  rence,  74  Miss.  7S2.  But  see  Wooden  v.  West- 
Decisive. —  Crusoe  v.  Butler,  36  Mi?s.  173.  ern  New  York,  etc.,  R.  Co.,  126  N.  Y.  10,  22 

5.  Action  for  Damages  Against  Person  or  Per-  Am.  St.  Rep.  803. 

sonalty  Transitory.  —  Stewart  v.  Baltimore,  etc.,  Elements  of  Damages.  —  But  is  has  been  held 

R.  Co.,  168  U.  S.  445;  Evey  v.  Mexican  Cent.  that  the  question  what  shall  be  considered  as 

R.  Co.,  (C.  C.  A.)  81  Fed.  Rep.  294;  Dennick  an  element  of  damages,  as,  for  instance,  the 

v.  Central  R.  Co.,  103  U.  S.  11;  Mitchell  v.  social  position  of  the  plaintiff,  is  to  be  de- 

Harmonv,  13  Ho w.  (U.  S.)  115 ;  Helton  v.  Ala-  termined  by  the  lex  fori.    Evey  v.  Mexican 

bama  Midland  R.  Co.,  97  Ala.  275;  Pullman  Cent.  R.  Co.,  (C.  C.  A.)  81  Fed.   Rep.  294; 

Palace-Car  Co.  v.  Lawrence,  74  Miss.  782;  De-  Mexican  Nat.  R.  Co.  v.  Jackson,  89  Tex.  107, 

wilt  t.  Buchanan,  54  Barb.  (N.  Y.)  31;  Knight  59  Am.  St.  Rep.  2S.    See  also  Texas,  etc.,  R. 

v.  West-Jersey  R.  Co.,  108  Pa.  St.  250,  56  Am.  Co.  v.  Humble,  (C.  C.  A.)  97  Fed.  Rep.  837. 

Rep.  200  Allowance  of  Interest  as  Part  of  Compensation  in 

6.  Torts  Against  Person  Governed  by  Lex  Loci  Damages.  —  Kiefer  Grand  Trunk  R.  Co.,  12 
Delicti.  —  Atlanta,  etc.,  Air  Line  R.  Co.  v.  N.  Y.  App  Div.  28.  Compare  Carson  v.  Smith. 
Tanner,  68  Ga  387;  Central  R.,  etc.,  Co.  v.  133  Mo.  616.  See  also  the  title  Interest,  vol. 
Swint.  73  Ga.  651;  Njus  v.  Chicago,  etc.,  R.  16,  p.  1091. 

Co.,  47  Minn.  92:  Pullman  Palace-Car  Co.  v.  7.  Act  Must  Be  Unlawful  According  to  Lex  Loci 

Lawrence,  74  Miss,  782;  Beacham  v.  Ports-  — Alabama, — Alabama  G.  S.  R.  Co.  v.  Carroll, 

1378  Volume  XXII. 


TortB.  PRIVA  TE  INTERNA  TIONAL  LA  W.       Injuries  to  Person. 


Whether  Act  Must  Be  Actionable.  —  In  England  it  is  the  rule  that  if  the-  act  is  nut 
justifiable  in  the  foreign  country  where  it  is  committed,  as  where  a  prosecu- 
tion lies  for  it  there,  it  is  not  necessary  that  it  should  also  be  the  subject  of 
civil  proceedings.'  And  countenance  has  been  given  to  this  view  in  some  of 
the  courts  in  the  United  States* 

c.  Whether  Lex  Fori  Must  Agree  with  Lex  Loci  —  (i)  Common- 
law  Torts.  —  In  England  it  is  the  rule  that  in  order  to  maintain  an  action  for 
an  injury  to  the  person  or  to  movable  property,  the  act  complained  of  must 
be  one  which  would  be  actionable  by  the  law  of  the  place  where  the  redress 
is  sought,  as  well  as  by  the  law  of  the  place  where  the  wrong  was  done.3  But 
in  the  United  States,  as  between  the  different  states,  when  a  cause  of  action  in 
tort  has  vested  in  one  state  under  the  common  law  as  there  understood  and 
administered,  the  mere  existence  of  a  variance  of  view  in  the  forum  resorted 
to,  not  amounting  to  a  fundamental  difference  of  policy,  will  not  prevent  an 
enforcement  of  the  obligation  admitted  to  have  arisen  by  the  law  which  gov- 
erned the  conduct  of  parties.4 

(2)  Statutory  Torts.  — -In  some  of  the  earlier  cases  it  was  held  that  as  stat- 
utes have  no  extraterritorial  force,  actions  for  torts  arising  under  the  statutes 
of  one  state  or  jurisdiction  cannot  be  maintained  outside  of  the  state  enacting 
them  and  where  the  tort  is  committed,5  and  this,  in  some  cases,  notwithstand- 
ing the  existence  of  a  similar  statute  in  the  state  of  the  forum.6  But  it  is  the 
prevailing  rule  at  present  that  a  right  of  action  for  a  tort  crealed  by  statute 
in  one  state  may  be  prosecuted  in  another,  where  the  two  states  have  statutes 
relating  to  the  subject  which  are  substantially  similar.7  And,  indeed,  the 
modern  decisions  tend  to  the  view  that  an  action  on  a  tort  arising  under  the 

97  Ala.  126,  38  Am.  St.  Rep.  163;  Kahl  v. 
Memphis,  etc.,  R.  Co.,  95  Ala.  337;  Louisville, 
etc.,  R.  Co.  v.  Williams,  113  Ala.  402. 

Arkansas.  —  Carter  v.  Goode,  50  Ark.  155. 

Colorado.  —  Atchison,  etc.,  R.  Co.  v.  Betts, 
10  Colo.  431. 

Georgia.  —  Selma,  etc  ,  R.  Co.  v.  Lacy,  43 
Ga.  461. 

Illinois.  —  Shedd  v.  Moran,  10  111.  App.  618; 
Mexican  Cent.  R.  Co.  v.  Gehr,  66  111.  App. 
173- 

Iowa.  —  Hyde  v.  Wabash,  etc.,  R.  Co.,  61 
Iowa  441,  47  Am.  Rep.  820. 

Indiana.  —  Buckles  v.  Ellers,  72  Ind.  220,  37 
Am.  Rep.  156. 

Kansas.  —  McCarthy  v.  Chicago,  etc.,  R.  Co., 
18  Kan.  46,  26  Am.  Rep.  742;  Atchison,  etc., 
R.  Co.  v.  Moore,  29  Kan.  632;  Hamilton  v. 
Hannibal,  etc.,  R.  Co.,  39  Kan.  56. 

Massachusetts.  —  Davis  v.  New  York,  etc., 
R.  Co.,  143  Mass.  301. 

New  York.  —  Wooden  v.  Western  Ne.w  York, 
etc.,  R.  Co.,  126  N.  Y.  10,  22  Am.  St.  Rep. 
803;  Whitford  v.  Panama  R.  Co.,  23  N.  Y.  465; 
Beach  v.  Bay  State  Steamboat  Co.,  30  Barb. 
(N.  Y.)  433;  Crowley  v.  Panama  R.  Co.,  30 
Barb.  (N.  Y.)  99;  McDonald  v.  Mallory,  77  N. 
Y.  547,  33  Am.  Rep.  664. 

Ohio.  —  Alexander  v.  Pennsylvania  Co.,  48 
Ohio  St.  623. 

Pennsylvania.  —  Usher  v.  West  Jersey  R. 
Co.,  126  Pa.  St.  207,  12  Am.  St.  Rep.  863. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Foster, 
10  Lea  (Tenn.)  351. 

Texas.  —  Willis  v.  Missouri  Pac.  R.  Co.,  61 
Tex.  432,  48  Am.  Rep.  301;  De  Harn  v.  Mexi- 
can Nat.  R.  Co.,  86  Tex.  68. 

Veimont.  —  Needham  Grand  Trunk  R. 
Co.,  38  Vt.  294. 
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1.  Civil  Action  Need  Not  Be  Maintainable.  — 

Carr  v.  Times  (1902)  A.  C.  176;  Machado  v. 
Fontes,  (1897)  2  Q.  B.  231. 

2.  See  Carter  ?•  Goode,  50  Ark.  155;  Le 
Forest  v.  Tolman,  117  Mass.  109,  19  Am.  Rep. 
400;  Western  Union  Tel.  Co.  v.  Phillips,  2 
Tex.  Civ.  App.  608. 

3.  English  Rule  Requiring  Common-law  Tort 
to  Be  Actionable  by  Lex  Fori.  —  Liverpool,  etc.. 
Steam  Nav.  Co.  v.  Benham,  L.  R.  2  P.  C.  204; 
Phillips  v.  Eyre,  L.  R.  6  Q.  B.  29;  The  M. 
Moxham,  1  P.  D.  in. 

4.  Rule  in  United  States  as  to  Common-law 
Torts. —  Walsh  v  New  York,  etc.,  R.  Co.,  160 
Mass.  571,  39  Am.  St.  Rep.  514;  Pullman 
Palace-Cai  Co.  v.  Lawrence,  74  Miss.  782;  St. 
Joseph  F.,  etc.,  Ins.  Co.  v.  Leland,  90  Mo.  177; 
Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  70,  59 
Am.  St.  Rep.  859.  See  also  Dennick  v.  Cent- 
ral R.  Co.,  103  U.  S.  11;  Texas,  etc.,  R.  Co. 
v.  Cox,  145  U.  S.  593;  Huntington  v.  Attrill, 
146  U.  S.  670;  Evey  v.  Mexican  Cent.  R.  Co., 
(C.  C.  A.)  81  Fed.  Rep.  294. 

5.  Statutory  Torts.  —  Richardson  v.  New  York 
Cent.  R.  Co.,  98  Mass.  85:  Anderson  z.  Mil- 
waukee, etc.,  R.  Co.,  37  Wis.  321.  See  also 
Bettys  v.  Milwaukee,  etc.,  R.  Co..  37  Wis.  323. 

6.  Woodard  v.  Michigan  Southern,  etc.,  R. 
Co.,  10  Ohio  St.  121.  See  also  McCarthy  z-. 
Chicago,  etc.,  R.  Co.,  18  Kan.  46,  26  Am.  Rep. 
742;  Hamilion  v.  Hannibal,  etc.,  R.  Co..  39 
Kan.  56;  Dale  v.  Atchison,  etc.,  R.  Co.,  57 
Kan.  601. 

7.  Effect  of  Similarity  of  Statutes  Conferring 
Right  of  Action  for  Tort  —  United  States.  —  Den- 
nick v.  Central  R.  Co.,  103  U.  S.  17;  Hunting- 
ton v.  Attrill.  146  U.  S.  657;  Evey  v.  Mexican 
Cent.  R.  Co.,  (C.  C.  A.)  81  Fed.  Rep.  294; 
Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S.  593;  Law 
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statute  of  another  state  may  be  enforced  if  the  statute  is  not  contrary  to 
the  policy  of  the  laws  of  the  state  of  the  forum;  that  to  justify  a  court  in 
refusing  to  enforce  a  right  of  action  accruing  under  the  laws  of  another  state 
because  against  the  policy  of  the  laws  of  the  forum,  it  must  appear  that  it  is 
against  good  morals  or  natural  justice,  or  that  for  some  other  such  reason 
the  enforcement  of  it  would  be  prejudicial  to  the  general  interest  of  the 
citizens  of  the  state  of  the  forum  ;  and  that  it  does  not  follow  because  the 
statute  differs  from  the  law  of  the  state  of  the  forum  that  it  is  also  contrary  to 
the  policy  of  such  laws.1 

d.  Defenses.  —  Whatever  would  be  a  defense  to  an  action  of  tort  if  it 
had  been  brought  in  the  state  where  the  tort  was  committed  is  a  defense 
in  the  state  of  the  forum  even  though  it  would  be  otherwise  if  the  cause 
of  action  had  arisen  in  that  state,2  provided  it  is  not  against  the  policy  of 


v.  Western  R.  Co.,  91  Fed.  Rep.  817;  Northern 
Pac.  R.  Co.  v.  Babcock,  154  U.  S.  190;  Davi- 
dow  v.  Pennsylvania  R.  Co.,  85  Fed  Rep.  943; 
Wilson  v.  Tootle.  55  Fed.  Rep.  211. 

District  of  Columbia.  —  Weaver  v.  Baltimore, 
etc.,  R.  Co.,  21  D.  C.  499. 

Indiana.  —  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439,  10  Am.  St.  Rep.  67; 
Burns  v.  Grand  Rapids,  etc.,  R.  Co.,  113  Ind. 
169. 

Iowa. —  Boyce  v.  Wabash  R.  Co.,  63  Iowa 
70,  50  Am.  Rep.  730;  Morris  v.  Chicago,  etc., 
R.  Co.,  65  Iowa  727,  54  Am.  Rep.  39. 

Kentucky.  —  Bruce  v.  Cincinnati  R.  Co  ,  83 
Ky.  174.  overruling  Taylor  v.  Pennsylvania  R. 
Co.,  78  Ky.  348,  39  Am.  Rep.  244. 

Missouri.  —  Hurley  v.  Missouri  Pac.  R.  Co., 
57  Mo.  App.  675. 

Nebraska.  —  Missouri  Pac.  R.  Co.  v.  Lewis, 
24  Neb.  848. 

New  York.  —  Stone  v.  Groton  Bridge,  etc., 
Co.,  77  Hun  (N.  Y.)  99;  Leonard  v.  Columbia 
Sieam  Nav.  Co..  84  N.  Y.  48,  38  Am.  Rep.  491. 

Pennsylvania.  —  Knight  v.  New  Jersey  R. 
Co.,  108  Pa.  St.  250,  56  Am.  Rep  200. 

Rhode  Island.  — O'Reilly  v.  New  York,  etc., 
R.  Co.,  16  R.  I.  388. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Richards,  68 
Tex.  375. 

Virginia,  —  Nelson  v.  Chesapeake,  etc.,  R. 
Co.,  88  Va.  971. 

See  also  Higgins  v.  Central  New  England, 
etc.,  R.  Co.,  155  Mass.  176,  31  Am.  St.  Rep. 
544.  And  see  the  title  Death  by  Wrongful 
Act,  vol.  8,  p.  880  et  sea. 

But  the  Two  Statutes  Need  Not  Be  Identical  in 
their  terms;  it  is  enuugh  if  they  are  of  similar 
import  and  character,  founded  on  the  same 
principle,  and  possessing  the  same  general 
attributes,  llanna  v.  Grand  Trunk  R.  Co.,  41 
111.  App.  127;  Leonard  v.  Columbia  Steam 
Nav.  Co.,  84  N.  Y.  53,  38  Am.  Rep.  491; 
Wooden  v.  Western  New  York,  etc.,  R.  Co., 
126  N.  Y.  10,  22  Am.  St.  Rep.  803;  Kiefer  v. 
Grand  Trunk  R.  Co.,  12  N.  Y.  App.  Div.  28; 
Nelson  v.  Chesapeake,  etc.,  R.  Co  ,  88  Va.  971. 

Statute  Materially  Different.  —  In  some  states 
it  has  been  held  that  when  a  right  of  action  for 
a  lort  arises  in  another  jurisdiction  under  a 
statute  materially  different  from  the  statute  of 
the  forum  on  the  same  subject,  the  forum  will 
refuse  to  take  jurisdiction.  Ash  v.  Baltimore, 
etc.,  R.  Co.,  72  Md.  144,  20  Am.  St.  Rep.  461; 
Vawter  v.  Missouri  Pac.  R.  Co.,  84  Mo.  679, 
54  Am.  Rep.  105;  Oates  v.  Union  Pac.  R.  Co., 


104  Mo.  514,  24  Am.  St.  Rep.  348;  Bell  v. 
Gulf,  etc.,  R.  Co.,  4  Tex.  Civ.  App  231;  St. 
Louis,  etc.,  R.  Co.  v.  McCormick,  71  Tex.  660; 
Mexican  Nat.  R.  Co.  v.  Jackson,  89  Tex.  107, 

59  Am.  St.  Rep.  28;  Jones  v.  Mexican  Cent. 
R.  Co.,  (Tex.  Civ.  App.  1902)  68  S  W.  Rep. 
186. 

1.  Statute  Not  Contrary  to  Policy  of  Forum  En- 
forceable.—  Illinois  Cent.  R.  Co.  v.  Ihlenberg, 

43  U.  S.  App.  726,  75  Fed.  Rep.  8S0;  Evey  v. 
Mexican  Cent.  R.  Co.,  81  Fed.  Rep.  294; 
South  Carolina,  etc.,  R.  Co.  v.  Thurman,  106 
Ga.  804;  Chicago,  etc.,  R.  Co.  v.  Rouse,  178 
III.  132;  Herrick  v.  Minneapolis,  etc.,  R.  Co.. 
31  Minn.  11.  See  also  Dennick  v.  Central  R. 
Co.,  103  U.  S.  II;  Huntington  v.  Attrill  146 
U.  S.  657;  Law  v.  Western  R.  Co.,  91  Fed. 
Rep.  817;  Northern  Pac.  R.  Co.  V.  Babccck, 
154  b'.  S.  190;  Chicago,  etc.,  R.  Co.  v.  Doyle, 

60  Miss.  978;  Illinois  Cent.  R.  Co.  v.  Crudup, 
63  Miss.  241;  Missouri  Pac.  R.  Co.  v.  Lewis, 
24  Neb.  848;  North  Pac.  Lumber  Co.  v.  Lang, 
28  Oregon  246,  52  Am.  St.  Rep.  780;  Knight 
-'.  West  Jersey  R.  Co.,  108  Pa.  St.  250,  56  Am. 
Rep.  200;  Nelson  v.  Chesapeake,  etc.,  R.  Co.. 

88  Va.  971. 

Similarity  of  Statutes  as  Evidence  that  Public 
Policy  Is  Not  Contravened.  —  St.  Louis,  etc..  R. 
Co.  v.  Blown.  62  Ark.  254,  67  Ark.  295:  Chi- 
cago, etc..  R.  Co.  v.  Doyle,  60  Miss.  977; 
Knight  v.  West  Jersey  R.  Co.,  108  Pa.  St.  250, 
56  Am.  Rep.  200. 

2.  Law  Controlling  Defenses  to  Action  for  Tort. 
—  Turner  v.  St.  Clair  Tunnel  Co.,  121  Mich. 
616;  Beacham  v.  Portsmouth  Bridge.  68  N.  H. 
382,  73  Am.  St.  Rep.  607;  Leazotte  v.  Boston, 
etc.,  R.  Co.,  70  N.  H.  5;  Voshefskev  v.  Hill- 
side Coal,  etc.,  Co..  21  N.  Y.  App.  Div.  168. 

Effect  of  Contributory  Negligence.  —  Louisville, 
etc..  R.  Co.  v.  Whitlow,  (Ky.  1897)  43  S.  W. 
Rep.  711;  Laird  v.  Connecticut,  etc.,  R.  Co., 
62  N.  H.  254,  13  Am.  St.  Rep.  564,  Voshefskev 
v.  Hillside  Coal,  etc.,  Co.,  21  N.  Y.  App.  Div. 
168;  East  Tennessee,  etc.,  R.  Co.  v.  Lewis, 

89  Tenn.  235 
Age  at  Which  Child  May  Be  Guilty  of  Contribu 

tory  Negligence.  —  Bridger  v.  Asheville,  etc.. 
R.  Co..  27  S.  Car.  457,  13  Am.  St.  Rep.  653. 

Effect  of  Release  from  Liability.  — Cowen  r. 
Ray,  (C.  C.  A.)  10S  Fed.  Rep.  320. 

Negligence  of  Fellow  Servant.  —  For  a  discus- 
sion of  the  law  controlling  the  liability  for  neg- 
ligence caused  by  fellow  servants,  see  the  titles 
Death  by  Wrongful  Act,  vol.  8,  p.  885;  Fel- 
low Servants,  vol.  12,  p.  1018.  And  see  the 
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the  law  of  the  forum.1 

e.  Torts  Committed  on  High  Seas.  —  The  liability  for  a  tort  com- 
mitted on  board  of  a  vessel  on  the  high  seas  is  regulated  by  the  law  of  the 
country  whose  flag  the  vessel  flies.2  Hut  if  the  vessel  is  at  the  time  of  the 
wrong  lying  in  the  port  of  a  foreign  country,  or  in  waters  subject  to  a  foreign 
jurisdiction,  the  foreign  law  will  control.3  In  cases  of  tort  such  as  a  collision 
between  ships  of  different  nationalities  arising  on  the  high  seas,  not  within 
the  jurisdiction  of  any  nation,  the  law  of  the  forum,  that  is,  the  maritime  law 
as  understood  and  administered  in  the  courts  of  the  country  in  which  the 
litigation  is  prosecuted,  should,  as  a  general  rule,  be  applied.4 

/.  Where  Statute  Giving  Right  oe  Action  Prescribes  Specific 
Remedy.  —  A  distinction  has  been  drawn  between  the  case  where  a  statute 
simply  takes  away  the  common-law  obstacle  to  recovery  for  an  admitted  tort 
and  a  case  where  a  purely  statutory  right  is  created  and  a  special  remedy  for 
the  enforcement  of  that  right  is  provided  for  by  the  statute,  the  rule  being  laid 
down  that  in  the  latter  case  the  special  remedy  must  be  pursued,  and  the  right 
cannot  be  enforced  in  another  jurisdiction.5 

2.  Injuries  to  Realty.  —  By  the  common  law  of  England,  adopted  in  most 
of  the  United  States,  actions  to  recover  pecuniary  damages  for  injuries  to  real 
estate  are  regarded  as  purely  local  and  can  be  brought  only  where  the  land  is 
situated."  But  in  other  jurisdictions  they  are  regarded  as  affording  a  personal 
remedy  only,  and  are  transitory  like  other  personal  actions.7  In  England  it 
has  been  held  that,  assuming  the  question  of  jurisdiction,  no  action  can  be 
maintained  on  account  of  damage  done  to  real  property  in  a  foreign  country 
unless  liability  attaches  for  the  acts  according  to  the  laws  of  the  foreign 
country.8 

XII.  Crimes  and  Penalties.  —  The  penal  or  criminal  laws  of  one  country 
have  no  operation  in  another.9    Crimes  and  offenses  committed  in  and  against 


ollowing  cases:  Chicago,  etc.,  R.  Co.  v. 
Rouse,  178  111.  132;  Chicago,  etc.,  R.  Co.  v. 
Tuite,  44  111.  App.  535;  Brewster  v.  Chicago, 
etc  ,  R.  Co.,  (Iowa  1901)  86  N.  W.  Rep.  221; 
Atchison,  etc.,  R.  Co.  v.  Moore,  29  Kan.  632; 
Illinois  Cent.  R.  Co.  v.  Harris,  (Miss.  1901)  29 
So.  Rep.  760;  Voshefskey  v.  Hillside  Coal,  etc., 
Co.  21  N.  Y.  App.  Div.  168;  Nashville,  etc., 
R.  Co       Foster,  10  Lea  (Tenn.)  351. 

1.  Mac  v.  Smith,  32  N.  Bruns.  474. 

2.  Tort  Committed  on  Vessel  on  High  Seas.  — 
The  Lami  igton,  87  Fed.  Rep.  752;  McDonald 
v.  Mallory,  77  N.  Y.  546,  33  Am.  Rep.  664; 
Cavanagh  v.  Ocean  Steam  Nav.  Co.,  (Supm. 
Ct.  Spec.  T.)  19  Civ.  Pro.  (N.  Y.)  391.  See 
also  The  Jane  Grey,  95  Fed  Rep.  693. 

3.  Tort  on  Vessel  in  Foreign  Territorial  Waters. 
—  Smith  v.  Condry,  1  How.  ( U.  S.)  28;  Geoghe- 
gan  v.  Atlas  Steamship  Co.,  (C.  PI.  Gen.  T.)  3 
Misc.  (N.  .Y.)  224,  affirmed  146  N.  Y.  369. 
Compare  Dupont  v.  Quebec  Steamship  Co.,  11 
Quebec  Super.  Ct.  188. 

4.  Collisions.  —  The  Leon,  6  P.  D.  148; 
Chartered  Me  cantile  Bank  v.  Netherlands 
India  Steam  Nav.  Co.,  10  Q.  B.  D.  521;  The 
Wild  Ranker,  Lush.  553;  The  Zollverein,  Swa- 
bey  96;  The  Belgenland  114  U.  S.  355;  The 
Scotland,  105  U.  S.  24;  The  Brantford  City,  29 
Fed.  Rep.  373.    And  see  the  title  Ships  and 

SHIPPING. 

If  the  Contesting  Vessels  Belonged  to  the  Same 
Foreign  Nation,  the  court  would  assume  that 
they  were  subject  to  the  law  of  their  nation 
carried  under  their  common  flag,  and  would 
determine  the  controversy  accordingly.  The 
Scotland,  105  U.  S.  24. 
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5.  Effect  of  Statute  Prescribing  Specific  Remedy. 

—  See  Stewart  v.  Baltimore,  etc.,  R.  Co.,  168 
U.  S.  447;  North  Pac.  Lumber  Co.  v.  Lang,  28 
Oregon  246,  52  Am.  St.  Rep.  780;  Mexican 
Nat.  R.  Co.  1.  Jackson,  89  Tex.  107.  59  Am. 
St.  Rep.  28. 

6.  Injuries  to  Realty.  —  Doulson  v.  Matthews, 
4  T.  R.  503;  British  South  Africa  Co.  v.  Com- 
panhia  De  Mozambique,  (1893)  A.  C.  602;  Liv- 
ingston v.  Jefferson,  1  Brock.  (U.  S.)  203;  Bet- 
tys v.  Milwaukee,  etc.,  R.  Co.,  37  Wis.  323. 
See  also  Huntington  v.  Attrill,  146  U.  S.  669. 
And  see  the  title'  Jurisdiction,  12  Encyc.  of 
Pl.  and  Pr.  135. 

7.  Holmes  v.  Barclay,  4  La.  Ann.  63;  Little 
v.  Chicago,  etc.,  R.  Co.,  65  Minn.  48,  60  Am. 
St.  Rep.  421. 

8.  The  Moxham,  1  P.  D  107.  See  also  Hol- 
brook  v.  Bowman,  62  N.  H  313. 

9.  Penal  or  Criminal  Laws  —  No  Extraterritorial 
Operation  —  England. — Ogden  v.  Folliot,  3  T. 
R.  733;  Folliott  v.  Ogden,  1  H.  Bl.  135;  War- 
render  v.  Warrender,  9  Bligh  N.  S.  119. 

United  States.  —  The  Antelope,  10  Wheat. 
(U.  S.)66;  Flash  v.  Conn,  109  U.  S.  371;  Wis- 
consin v.  Pelican  Ins.  Co.,  127  U.  S.  265. 

Alabama.  —  Green  v.  State,  66  Ala.  40,  41 
Am.  Rep.  744. 

Arkansas.  —  State  v.  Kirkpatrick,  32  Ark. 
117. 

Connecticut. — State  v.  Gradv,  34  Conn. 
118. 

Illinois.  —  Missouri  River  Tel.  Co.  v.  Sioux 
City  First  Nat.  Bank.  74  111.  217;  Sherman  v. 
Gassett,  9  III.  521. 

Indiana. — Johns  v.  State,  19  Ind.  421,  ;i 
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the  laws  of  any  state  can  be  defined,  prosecuted,  and  pardoned  by  the  sover- 
eign authority  of  that  state  alone ;  and  the  authorities  —  legislative,  executive, 
or  judicial  —  of  other  states  take  no  action  with  regard  to  them  except  by 
way  of  extradition  to  surrender  offenders  to  the  state  whose  laws  they  have 
violated.1 

Penalties  Recoverable  by  state.  — -  The  rule  applies  not  only  to  prosecutions  and 
sentences  for  crimes  and  misdemeanors,  but  to  all  suits  in  favor  of  the  state 
for  the  recovery  of  pecuniary  penalties  for  any  violation  of  statutes  for  the 
protection  of  its  revenue  or  other  municipal  laws,  and  to  all  judgments  for 
such  penalties.2 

Penal  Law  Defined.  —  The  question  whether  a  law  is  a  penal  law  in  the  inter- 
national sense,  so  that  it  cannot  be  enforced  in  the  courts  of  another  state  or 
jurisdiction,  depends,  it  has  been  said,  upon  whether  its  purpose  is  to  punish 
an  offense  against  the  public  justice  of  the  state  or  to  afford  a  private  remedy 
to  a  person  injured  by  the  wrongful  act,3  and  the  test  is  not  by  what  name 
the  statute  is  called  by  the  legislature  or  the  courts  of  the  state  in  which  it 
is  passed,  but  whether  it  appears  to  the  tribunal  which  is  called  upon  to 
enforce  it  to  be,  in  its  essential  character  and  effect,  a  punishment  of  an  offense 
against  the  public  or  a  grant  of  a  civil  right  to  a  private  person.4 

Penalty  Recoverable  by  Private  Individual.  —  Accordingly,  it  has  been  held  that 
where  a  statute  only  gives  a  remedy  for  an  injury  against  the  person  commit- 
ting it  to  the  person  injured,  and  the  recovery  is  limited  to  the  amount  of  loss 
sustained,  or  to  cumulative  damages,  as  compensation  for  the  injury,  it  falls 
within  the  class  of  remedial  statutes.5    But  numerous  authorities  are  to  the 


Am.  Dec.  408;  Carnahan  v.  Western  Union 
Tel.  Co.,  8g  Ind.  526,  46  Am.  Rep.  175. 

Iowa.  —  State  v.  Helmer,  21  Iowa  370. 

Kansas.  —  Matheson  v.  Kansas  City,  etc., 
R.  Co.,  61  Kan.  667. 

Kentucky.  —  Tanner  v.  Allen,  Litt.  Sel.  Cas. 
(Ky.)25. 

Louisiana.  —  Hernandez's  Succession,  46  La. 
Ann.  962. 

Maine.  —  Lindsay  v.  Hill,  66  Me.  212,  22 
Am.  Rep.  564. 

Maryland.  —  Plymouth  First  Nat.  Bank  v. 
Price,  33  Md.  487,  3  Am.  Rep.  204. 

Massachusetts. —  Halsey  v.  McLean,  i2|Allen 
(Mass.)  438;  Com.  v.  Green.  17  Mass.  514; 
Com.  v.  Lane,  113  Mass.  458,  18  Am.  Rep.  509. 

Minnesota.  —  Midland  Co.  v.  Broat,  50 
Minn.  562. 

Missouri.  — Guerney  v.  Moore,  131  Mo.  650. 
New  Jersey.  —  Derrickson  v.  Smith,  27  N. 
J.  L.  166. 

New  York.  —  Peterson  v.  Walsh,  1  Daly  (N. 
Y.)  182;  Price  v.  Wilson,  67  Barb.  (N.  Y.)  9; 
Murphy  v.  English,  (Supm.  Ct.  Spec.  T.)  64 
How.  Pr.  (N.  Y.)  362;  Scoville  v.  Canfield/14 
Johns.  (N.  Y.)  338,  7  Am.  Dec.  467;  Western 
Transp.,  etc.,  Co.  v.  Kilderhouse,  87  N.  Y.  430. 
See  also  Marshall  v.  Sherman,  148  N.  Y.  9,  51 
Am.  St.  Rep.  654;  Ross  v.  Wigg,  34  Hun  (N. 
Y.)  192. 

Ohio.  —  Indiana  v.  John,  5  Ohio  217. 

South  Dakota. — Jones  v.  Fidelity  L.  &  T. 
Co..  7  S.  Dak.  122. 

Tennessee.  —  Dickson  v.  Dickson,  I  Yerg. 
(Tenn.)  no,  24  Am.  Dec.  444;  Woods  v.  Wicks, 
7  Lea  (Tenn .)  40. 

Vermont.  —  Graham  v.  Monsergh.  22  Vt.  543. 

As  to  the  Effect  of  Conviction  of  an  Infamous 
Offense  in  Another  Jurisdiction  as  Disqualifying  a 
Witness,  see  the  title  Infamy  and  Infamous 
Crimes,  vol.  16,  p.  250. 


1.  Rex  v.  Hooker,  7  Mod.  193;  Huntington 
v.  Attrill,  146  U.  S.  669;  Manley  v.  People,  7 
N.  Y.  295;  State  v.  Mitchell,  83  N.  Car.  674; 
State  v.  Hall,  114  N.  Car.  910.  41  Am.  St. 
Rep.  822.  See  also  the  title  Extradition,  vol. 
12,  p  590. 

Statutes  Punishing  Extraterritorial  Offenses.  — 

But  while  ai  common  law  crimes  are  local  and 
the  lex  loci  governs  all  criminal  jurisdiction,  a 
state  may  adopt  punitive  laws  for  extraterri- 
torial offenses  ivhen  committed  by  its  own  citi- 
zens, and  such  citizens  may  be  punished  when 
they  return  within  the  j  uri? diction  of  the  state. 
Ex  p.  Kinney,  3  Hughes  (U,  S.)  9.  See  also 
Com.  v.  Kunzmann,  41  Pa.  St.  429. 

For  a  treatment  of  the  question  of  the  law 
controlling  where  stolen  goods  are  brought 
from  one  country  or  state  to  another,  see  the 
title  Larceny,  vol.  18,  p.  525. 

2.  Pecuniary  Penalties  in  Favor  of  State.  — 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
265. 

3.  Penal  Law  Defined.  — H  untington  v.  Attrill, 
146  U.  S.  657;  Gardner  v.  New  York,  etc.,  R. 
Co.,  17  R.  I.  790.  See  also  Penal  Law  or 
Statute,  ante.  p.  654. 

4.  Huntington  v.  Attrill.  146  U.  S.  683. 

5.  Dennick  v.  Central  R.  Co.,  103  U.  S.  n: 
Huntington  v.  Attrill,  146  U.  S.  657;  Gardner 
v.  New  York,  etc.,  R.  Co.,  17  R.  I.  792.  See 
also  Blaine  v.  Curtis,  59  Vt.  120,  59  Am.  Rep. 
702. 

Statutes  Imposing  Liability  on  Officeri  of  Cor- 
porations.—  It  has  been  held  that  a  statute 
making  the  officers  of  a  corporation  who  sign 
and  record  a  false  certificate  of  the  amount  of 
its  capital  stock  liaLle  for  all  its  debts  is  reme- 
dial in  its  nature,  and  not  penal,  in  the  sense 
that  it  cannot  be  enforced  in  a  foreign  state  or 
countrv.  Huntington  v.  Attrill,  (1S93)  A.  C. 
150;  Huntington  v.  Attrill.  146  U.  S.  657. 
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effect  that  a  statute  may  be  penal  though  the  entire  right  of  recovery  is  con- 
ferred upon  a  private  individual  who  has  been  injured  by  the  violation  of  the 
statute.1 

Negligent  Act  Subject  to  Both  Civil  and  Criminal  Action.  —  But  a  statute  of  a  foreign 
country  giving  a  civil  action  for  negligence  will  not  come  within  the  rule, 
although  by  the  laws  of  that  country  the  negligent  act  may  constitute  a 
crime,  where  it  does  not  appear  that  the  defendant's  liability  in  the  civil 
action  depends  in  any  way  upon  his  criminal  prosecution  or  conviction.3 

XIII.  Eemedies  —  1.  In  General.  —  The  lex  fori  governs  in  all  matters  relat- 
ing to  the  remedy  and  the  course  of  procedure.3    Thus,  it  governs  as  to  the 


Statutes  Imposing  Liability  on  Stockholders.  — 

So  staiuies  imposing  liabilities  on  stockholders 
of  corporations  in  favor  of  crediiors  are  gener- 
ally regarded  as  not  being  penal.  A  full  dis- 
cussion of  this  question  will  be  found  in  the 
title  Stockholders. 

1.  Penalty  in  .Favor  of  Private  Individual.  — 
Carnahan  v.  Western  Union  Tel.  Co.,  89  Ind. 
526,  46  Am.  Rep.  175;  Langdon  v.  New  York, 
etc.,  R.  Co.  58  Hun  (N.  Y.)  122;  Jones  v.  Fi- 
deliiy  L.  &  T.  Co.,  7  S.  Dak.  122;  Adams  v. 
Fitchburg  R.  Co.,  67  Vt.  76,  48  Am.  St.  Rep. 
800. 

Penalty  for  Violation  of  Usury  Laws  Not  Recov- 
erable.—  Lindsay  v.  Hill,  66  Me.  212,  22  Am. 
Rep.  564;  McFadin  v.  Burns,  5  Gray  (Mass.) 
599,  Watriss  v.  Pierce,  32  N.  H.  582;  Wright 
v.  Bartlett,  43  N.  H.  552;  Willis  v.  Cameron, 
(C.  PI.  Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  245.  Com- 
pare Arnold  v.  Potter,  22  Iowa  194. 

But  a  contract  void  under  the  laws  of  the 
state  in  which  it  is  made  will  not  be  enforced. 
See  supra,  this  title,  Contracts.  Contra  as  to  a 
contract  usurious  and  void  under  a  criminal 
statute,  Kendrick  v.  Kyle,  78  Miss.  278. 

Penalty  for  Tort.  —  Lyman  v.  Boston,  etc., 
R.  Co.,  70  Fed.  Rep.  409;  Dale  v.  Atchison, 
etc.,  R.  Co.,  57  Kan.  606;  O'Reilly  v.  New 
York,  etc.,  R.  Co.,  16  R.  I.  388;  Adams  v. 
Fitchburg  R.  Co.,  67  Vt.  76,  48  Am.  St.  Rep. 
800;  Bettys  v.  Milwaukee,  etc.,  R.  Co.,  37 
Wis.  323. 

2.  Negligent  Act  Subject  to  Both  Civil  and 
Criminal  Action, —  Evey  v.  Mexican  Cent.  R. 
Co.,  (C.  C.  A.)  81  Fed.  Rep.  294. 

3.  Lex  Fori  Governs  Remedy  —  England.  — 
General  Steam  Nav.  Co.  v.  Guillou,  11  M.  & 
W.  877;  Fergusson  v.  Fyffe  8  CI.  &  F.  121; 
Seymour  v.  Scott,  9  Jur.  N.  S.  522;  Don  v. 
Lippmann,  5  CI.  &  F.  1;  Cope  v.  Doherty,  4 
Kay  &  J.  367;  Bullock  v.  Caird,  L.  R.  10  Q. 
B.  276. 

United  Stages.  —  Northern  Pac,  R.  Co.  v. 
Babcock,  154  U.  S.  190;  Drake  v.  Found 
Treasure  Min.  Co.,  53  Fed.  Rep.  476;  Evey  v. 
Mexican  Cent.  R.  Co.,  (C.  C.  A.)  81  Fed.  Rep. 
294-;  Smith  v.  Atwood,  3  McLean  (U.  S.)  545. 

Alabama. — Jones  v.  Jones,  18  Ala.  248; 
Goodman  v.  Munks,  8  Port.  (Ala.)  84. 

Arkansas.  — Laird  v.  Hodges,  26  Ark.  356: 
Swanger  v.  Goodwin,  49  Ark.  287;  Public 
Parks  Amusement  Co.  v.  Embree-McLean  Car- 
riage Co..  64  Ark.  29. 

Colorado .  —  Des  Moines  L.  Assoc.  v.  Owen, 
10  Colo.  App.  131;  Williams  v.  Follett,  17 
Colo.  51. 

Connecticut.  —  Vermont  State  Bank  v.  Porter, 
5  Day  (Conn.)  320,  5  Am.  Dec.  157;  Medbury 
v.  Hopkins,  3  Conn.  473;  Atwater  v.  Town- 


send,  4  Conn.  48,  10  Am.  Dec.  97;  Downer  v. 
Chesebrough,  36  Conn.  46,  4  Am.  Rep.  29; 
Belmont  v.  Cornen,  48  Conn.  342. 

Georgia.  —  Cox  v.  Adams,  2  Ga.  158. 

Illinois.  —  Mineral  Point  R.  Co.  v.  Barron, 
83  111.  365;  Tuttle  v.  National  Bank  of  Re- 
public, 161  III.  497;  Woodward  v.  Brooks,  128 
111.  222,  15  Am.  St.  Rep.  104;  Mexican  Cent.  R. 
Co.  v.  Gehr,  66  111.  App.  173;  Sherman  v.  Gas- 
sett,  9  111.  521. 

Iowa.  —  Shaffer  v.  Bolander,  4  Greene 
(Iowa)  201. 

Kansas.  —  Denny  v.  Faulkner,  22  Kan.  89; 
Hoggett  v.  Emerson,  8  Kan.  262;  Hefferlin  v. 
Sinsinderfer,  2  Kan.  401,  85  Am.  Dec.  593. 

Kentucky.  —  Labatt  v.  Smith,  83  Ky.  599; 
Davis  v.  Morton,  5  Bush  (Ky.)  164,  96  Am. 
Dec.  345;  McDonald  v.  Underbill,  10  Bush 
(Ky.)  585;  Grubbs  v.  Harris,  1  Bibb  (Ky.)  567. 

Louisiana.  —  Lynch  v.  Postleth waite.  7  Mart. 
(La.)  69,  12  Am.  Dec.  495;  Murray  v.  Gibson, 
2  La.  Ann.  311:  Roberts  v.  Wilkinson,  5  La. 
Ann.  379;  Bacon  v.  Dahlgreen,  7  La.  Ann.  600; 
Brent  v.  Shouse,  15  La.  Ann.  no;  Owens  v. 
Davis,  15  La.  Ann.  22. 

Maine.  — Judd  v.  Porter,  7  Me.  337;  While 
v.  Perley,  15  Me.  470;  Drinkwater  v.  Portland 
Marine  R.  Co.,  18  Me.  35;  Lindsay  v.  Hull,  66 
Me.  212,  22  Am.  Rep.  564. 

Massachusetts.  —  Baxter  Nat.  Bank  v.  Tal 
bot,  154  Mass.  216;  Carnegie  v.  Morrison,  2 
Met.  (Mass.)  381;   Pitkin  v.  Thompson,  13 
Pick.  (Mass.)  64. 

Michigan. — Collins  Iron  Co.  v.  Burkam,  10 
Mich.  283. 

Minnesota.  —  Wendell  v.  Lebon,  30  Minn. 
234;  Herrick  v.  Minneapolis,  etc.,  R.  Co.,  31 
Minn.  11. 

Missouri.  —  Baker  v.  Stonebraker,  36  Mo. 
338;  Broadhead  v.  Noyes,  9  Mo.  56;  Dorsey 
v.  Hardesty,  9  Mo.  157. 

Nebraska.  —  Singer  Mfg.  Co.  v.  Fleming,  39 
Neb.  679,  42  Am.  St.  Rep.  613. 

New  Hampshire.  —  Henry  v.  Sargeant,  13  N. 
H.  321. 

New  Jersey.  —  Harker  v.  Brink,  24  N.  J.  L. 
334;  Wood  v.  Malin,  10  N.  J.  L.  208;  Gulick 
v.  Loder,  13  N.  J.  L.  68.  23  Am.  Dec.  711 ;  Ar- 
mour v.  McMichael,  36  N.  J.  L.  94. 

New  York.  —  Sturges  v.  Vanderbilt,  73  N. 
Y.  384;  Wooden  v.  Western  New  York,  etc., 
R.  Co.,  126  N.  Y.  10,  22  Am.  St.  Rep.  803. 

Pennsylvania.  —  Bolton  v.  Pennsylvania  Co., 
88  Pa.  St.  261;  Knight  v.  West  Jersey  R.  Co., 
108  Pa.  St.  250,  56  Am.  Rep.  200;  McCandless's 
Estate,  29  Pittsb.  Leg.  J.  N.  S.  (Pa.)  179;  Glen- 
denning  v.  Worrall,  1  Chest.  Co.  Rep.  (Pa.) 
145- 

South  Carolina.  —  Le  Prince  v.  Guillemot,  1 
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form  of  action  or  process,1  the  courl 
action  must  be  brought,*  the  parties 
pleadings.4 

Rich.  L.  (S.  Car.)  187;  Allen  v.  Watson,  2  Hill 
L.  (S.  Car.)  319. 

Tennessee.  —  Holland  v.  Pack,  Peck.  (Tenn.) 
151;  McKissick  v.  McKissick,  6  Humph. 
(Tenn.)  75. 

Texas.  —  Mexican  Nat.  R.  Co.  v.  Jackson, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  234. 

West  Virginia.  —  Wick  v.  Dawson,  42  W. 
Va.  43. 

As  to  what  law  governs  the  right  of  exemp- 
tion from  execution,  see  the  titles  Exemptions 
(from  Execution),  vol.  12,  p.  78  et  seq.;  Home- 
stead, vol.  15,  p.  528. 

Sufficiency  of  Appearance.  —  Jones  v.  Jones, 
108  N.  Y.  415,  2  Am.  Si.  Rep.  447. 

Execution  of  Power  of  Attorney  to  Appear  in 
Court.  —  Com.  v.  Peterson,  1  Pa.  L.  J.  Rep. 
482,  3  Pa.  L.  J.  154. 

Exemption  from  Arrest  or  Imprisonment. — Bret- 
tilot  o.  Sandos,  4  Scott  201;  De  la  Vega  v. 
Vianna,  I  B.  &  Ad.  284,  20  E.  C.  L.  387;  Garr 
v.  Stokes,  16  N.  J.  L.  404;  White  v.  Canfield,  7 
Johns.  (N.  Y.)  117,  5  Am.  Dec.  249;  Peck  v. 
Hozier,  14  Johns.  (N.  Y.)  346;  Whittemore  v. 
Adams,  2  Cow.  (N.  Y.)  626;  Lowden  v.  Moses, 
3  McCord.  L.  (S.  Car.)  93.  Compare  Melan  v. 
Fitzjames,  1  B.  &  P.  142.  See  further  the  title 
Imprisonment  for  Debt  and  in  Civil  Ac- 
tions, vol.  16,  p.  35. 

Form  of  Decree.  —  Dulin  v.  McCaw,  39  W. 
Va.  721. 

Costs.  — Clark  v.  Tanner,  100  Ky.  275;  Rog- 
ers v.  Rains,  iooKy.  295;  Johnston  v.  Rogers, 
(Ky.  1897)  43  S.  W.  Rep.  234;  Security  Co.  v. 
Eyer,  36  Neb.  507,  38  Am.  St.  Rep.  735;  Hal- 
lam  v.  Telleren,  55  Neb.  255;  Exchange  Bank 
v.  Apalachian  Land,  etc.,  Co.,  128  N.  Car.  193; 
Commercial  Nat.  Bank  v.  Davidson,  18  Ore- 
gon 57.  Compare  Martin  v.  Berry,  1  Indian 
Ter.  399;  Barry  v.  Snowden,  106  Fed.  Rep.  571. 

Regularity  of  Attachment  and  Sale  of  Personal 
Property.  —  French  v.  Hall,  9  N.  H.  137,  32 
Am.  Dec.  341. 

Manner  of  Enforcing  Judgments.  —  Wood  v. 
Watkinson,  17  Conn.  500,  44  Am.  Dec.  562; 
Bullock  v.  Bullock,  51  N.  J.  Eq.  444.  And 
see  the  title  Foreign  Judgments,  vol.  13,  p. 
986,  note. 

1.  Form  of  Action —  United  States.  —  U.  S. 
Bank  v.  Donnally,  8  Pet.  (U.  S.)  361;  Le  Roy 
v.  Beard,  8  How.  (U.  S.)  451;  Pritchard  v. 
Norton,  106  U.  S.  133;  Willard  v.  Wood,  135 
U.  S.  309. 

Arkansas.  — Jordan  v.  Thornton,  7  Ark.  231. 

District  of  Columbia.  — Willard  v.  Wood,  4 
Mackey  (D.  C.)  538. 

Kentucky.— Steele  v.  Curie.  4  Dana  (Ky.)  383. 

Maryland.  —  Trasher  v.  Everhart,  3  Gill  & 
J.  (Md.)  234;  Dakin  v.  Pomeroy,  9  Gill  (Md.) 
1;  De  Sobry  v.  De  Laistre,  2  Har.  &  G.  (Md.) 
191,  3  Am.  Dec.  535. 

Massachusetts.  —  McClees  v.  Burt,  5  Met. 
(Mass.)  198;  Drake  v.  Rice,  130  Mass.  410. 

Missouri.  —  Ruhe  v.  Buck,  124  Mo.  178,  46 
Am.  St.  Rep.  439. 

New  York.  —  Andrews  v.  Herriot,  4  Cow. 
(N.  Y.)  508,  overruling  Meredith  v.  Hinsdale, 
2  Cai.  (N.  Y.)  362.  See  also  Warren  v.  Lynch, 
5  Johns.  (N.  Y.)  239. 


,  whether  law  or  equity,  in  which  the 
to  the  suit,3  and  the  sufficiency  of  the 

Ohio.  —  Lowther  v.  Lawrence,  Wright  (Ohio) 
180. 

Pennsylvania.  —  Watson  v.  Brewster,  r  Pa. 
St.  381;  Thornton  v.  Western  Reserve  Far- 
mers' Ins.  Co.,  31  Pa.  St  529. 

Manner  or  Sufficiency  of  Serving  Process.  — 
Pope  v.  Terre  Haute  Car,  etc.,  Co.,  87  N.  Y. 
137;  Childs  v.  Harris  Mfg.  Co..  104  N.  Y.  477; 
Cassidy  v.  Leitch,  (C.  PI.  Tr.  T.)  2  Abb.  N. 
Cas.  (N.  Y.)  315. 

Time  of  Bringing  Action.  —  State  Ins.  Co.  v. 
Du  Bois,  7  Colo.  App.  214. 

2.  Whether  Action  Must  Be  at  Law  or  in  Equity. 
— Willard  v.  Wood,  135  U.  S.  309,  164  U.  S.  502; 
Burchard  v.  Dunbar,  82  111.  450,  25  Am.  Rep. 
334;  Drake  v.  Rice,  130  Mass.  410;  New  York 
L.  Ins.  Co.  v..  Aitkin,  125  N.  Y.  660. 

3.  Parties  to  Action.  —  Brunswick  v.  Han- 
over, 2  H.  L.  Cas.  1;  Wadsworth  v.  Reg.,  17 
Q.  B.  171,  79  E.  C  L.  171;  Columbian  Govern- 
ment v.  Rothschild,  1  Sim.  04;  Tafl  v.  Ward, 
106  Mass.  518;  Bodwell  v.  Eastman,  106  Mass. 
525;  Gott  v.  Dinsmore,  m  Mass.  45;  Ruhe  v. 
Buck,  124  Mo.  178:  Merchants'  L.  &  T.  Co.  v. 
Clair,  36  Hun  (N.  Y.)  362. 

Thus,  the  lex  fori  has  been  held  to  determine 
whether  a  married  woman  is  to  be  sued  alone 
or  is  to  be  joined  with  her  husband,  Halley 
v.  Ball,  66  III.  250;  Robinson  v.  Queen,  87 
Tenn.  445,  10  Am.  St.  Rep.  690  (but  see  Evans 
v.  Clearv,  125  Pa.  St.  204,  n  Am.  St.  Rep. 
886);  or  whether  she  may  bring  an  action  in 
her  own  name,  Johnson  v.  Huber,  134  111.  511; 
Stoneman  Erie  R.  Co.,  52  N.  Y.  429.  Com- 
pare Cosio  v.  De  Dernales,  1  C.  &  P.  266,  11 
E.  C.  L.  387;  Jones  v.  yEtna  Ins.  Co.,  14  Conn. 
501. 

Whether  Suit  Is  to  Be  Brought  in  Name  of  As- 
signee or  Assignor.  —  Whether  an  assignee  of  a 
chose  in  action  shall  sue  in  his  own  name  or 
that  of  his  assignor  is  a  lechical  question  of 
mere  process,  and  is  determinable  by  the  law 
of  the  forum.  Pritchard  v.  Norton,  106  U.  S. 
130;  Glenn  v.  Busey,  5  Mackey  (D.  C.)  233; 
Barth  v.  Iroquois  Furnace  Co.,  63  III.  App. 
323;  Leach  v.  Greene,  116  Mass.  534;  Foss  v. 
Nutting,  14  Gray  (Mass.)  484;  Orr  v.  Amory, 
11  Mass.  25;  Pearsall  v.  Dwight,  2  Mass.  84, 
3  Am.  Dec.  35;  Lodge  v.  Phelps,  1  Johns.  Cas. 
(N.  Y.)  139.  See  also  Jordan  v.  Thornton,  7 
Ark.  224,  44  Am.  Dec.  546. 

But  it  has  been  held  that  where  by  the  lex 
loci  contractus  the  legal  title  passes  by  the  as- 
signment, and  not  merely  authority  to  bring 
suits  in  the  name  of  the  holder  of  the  equi- 
table title  is  given,  the  holder  of  the  legal  title 
may  sue  in  his  own  name  in  whatever  forum 
he  may  bring  his  suit.  Lanigan  v.  North,  69 
Ark.  62;  Levy  v.  Levy,  7S  Pa.  St.  507,  21  Am. 
Rep.  35- 

Right  of  Revivor  of  Action  for  Tort  in  Name  of 
Personal  Representative.  —  Baltimore,  etc.,  R. 
Co.  v.  Joy,  173  U.  S.  226.  But  see  Mexican 
Cent.  R.  Co.  v.  Goodman,  20  Tex.  Civ.  App. 
109. 

Revivor  of  Suit  by  Trustees  in  Name  of  Dissolved 
Corporation.  —  Galliopolis  Bank  v.  Trimble,  6 
B.  Mon.  (Kv.)  599. 

4.  Sufficiency  of  Pleadings.  —  Judkins  v. 
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2.  Evidence.  —  So  the  rules  of  evidence  to  be  applied  in  a  cause  of  action 
are  a  part  of  the  law  of  the  remedy,  and  will  be  supplied  by  the  lex  fori.1 

3.  Set-offs.  —  So  the  forum  may  admit  as  a  part  of  its  domestic  procedure  a 
set-off  or  compensation  of  distinct  causes  of  action  between  the  parties  to  the 
suit,  though  not  admissible  by  the  law  of  the  place  of  the  contract.2  15ut 
where  the  question  is  whether  the  right  of  set-off  between  the  original  parties 
to  a  contract  is  preserved  as  part  of  the  law  of  the  contract,  notwithstanding 
an  assignment,  the  lex  fori  does  not  control.3 

4.  Statute  of  Limitations  —  As  Affecting  Remedy.  —  So  a  statute  of  limitations  is 
generally  regarded  as  affecting  the  remedy,  and  hence  this  defense  is  governed 
by  the  law  of  the  forum.4    And  this  rule  has  been  applied  as  well  where  the 


Union  Mut.  F.  Ins.  Co.,  37  N.  H.  470;  Lyons 
v.  Texas,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1896) 
36  S.  W.  Rep.  1007.  See  also  Hubble  v. 
Morristown  Land  Co.,  95  Tenn.  585. 

1.  Lex  Fori  Governs  as  to  Rules  of  Evidence  — 
England,  —  Bain  v.  Whitehaven,  etc.,  R.  Co., 
3  H.  L.  Cas.  1 ;  Leroux  v.  Brown,  12  C.  B.  8oi, 
74  E.  C.  L.  801;  Yates  v.  Thomson,  3  CI.  &  F. 
544;  Don  v.  Lippmann,  5  CI.  &  F.  1. 

Canada. — Waydell  v.  Provincial  Ins.  Co., 
21  U.  C.  Q.  B.  612. 

United  States.  — Wilcox  v.  Hunt,  13  Pet.  (U. 
S.)  378;  The  City  of  Carlisle,  39  Fed.  Rep. 
807;  Pritchard  v.  Norton,  106  U.  S.  124. 

Alabama.  —  Helton  v  Alabama  Midland  R. 
Co.,  97  Ala.  275. 

California.  —  Tevis  v.  Pitcher,  10  Cal.  466. 

Connecticut.  —  Downer  v.  Chesebrough,  36 
Conn.  39,  4  Am.  Rep.  29. 

District  of  Columbia.  —  National  Express, 
etc.,  Co.  v.  Morris,  15  App.  Cas.  (D.  C.)  262. 

Georgia.  —  Richmond,  etc.,  R.  Co.  v.  Mitch- 
ell, 92  Ga.  77.  Compare  Dunn  z>.  Welsh,  62 
Ga.  241. 

Illinois.  —  Bond  v.  Bragg,  17  111.  69;  Equi- 
table L.  Assur.  Soc.  v.  Frommhold,  75  111. 
App.  43. 

Iowa. — Johnson  v.  Chicago,  etc.,  R.  Co., 
91  Iowa  248. 

Massachusetts.  —  Hoadley  v.  Northern 
Transp.  Co.,  115  Mass.  304,  15  Am.  Rep.  106. 

Minnesota.  — Jones  v.  Chicago,  etc.,  R.  Co., 
80  Minn.  488. 

yew  York.  —  Genet  v.  Delaware,  etc..  Canal 
Co.,  56  N.  Y.  Super.  Ct.  27;  Kirtland  v.  Wan- 
zer,  2  Duer  (N.  Y.)  278;  Rochester  Bank  v. 
Gray,  2  Hill  (N.  Y.)  227;  Bloomer  v.  Bloomer, 
2  Bradf.  (N,  Y.)  339. 

Ohio.  —  Pennsylvania  Co.  v.  McCann,  54 
Ohio  St.  10.  56  Am.  St.  Rep.  695. 

Virginia.  —  Union  Cent.  L.  Ins.  Co.  v.  Pol- 
lard, 94  Va.  146,  64  Am.  St.  Rep.  715. 

Compare  Bryan  v.  Bouton,  10  Tex.  62. 

"Whether  Question  Is  One  of  Law  or  Fact.  — 
Massachusetts  Ben.  L.  Assoc.  v.  Robinson, 
104  Ga.  256. 

Burden  of  Proof.  —  Helton  v.  Alabama  Mid- 
lan.l  R.  Co.,  97  Ala.  275. 

2.  Pleading  Set-off.  —  Savery  v.  Savery,  3  Iowa 
271;  Gibbs  v.  Howard,  2  N.  H.  296;  Ruggles 
v.  Keeler,  3  Johns.  (N.  Y.)  263,  3  Am.  Dec. 
482;  Fuller  v.  Steiglitz,  27  Ohio  St.  355,  22 
Am.  Rep.  312.  See  also  Pritchard  v.  Norton, 
106  U.  S.  124;  Davis  v.  Morton,  5  Bush  (Ky.) 
160,  96  Am.  Dec.  345;  Midland  Co.  v.  Broat, 
50  Minn.  562. 

3.  Pritchard  v.  Norton,  106  U.  S.  133 ;  Stevens 
v.  Gregg,  89  Ky.  461,  overruling   Davis  v. 


Morton,  5  Bush  (Ky.)  160,  96  Am.  Dec.  345. 
See  also  Harrison  v.  Edwards,  12  Vt.  648,  36 
Am.  Dec.  364;  Wilson  v.  Lazier,  11  Gratt.  (Va.) 
477.  But  see  Cincinnati  Second  Nat.  Bank  v. 
Hemingray,  31  Ohio  St.  168. 

4,  Statute  of  Limitations  as  Defense  Governed  by 
Lex  Fori  —  England. —  Hubert  v.  Steiner,  2 
Scott  304;  Finch  v.  Finch,  45  L.  J.  Ch.  816; 
Alliance  Bank  v.  Carey  5  C.  P.  D.429;  Ruck- 
maboye  v.  Mottichund,  8  Moo.  P.  C.  4. 

Canada.  —  Hart  v.  Wilson,  6  U.  C.  Q.  B.  O. 
S.  19;  Lafaille  v.  Lafaille,  14  Rev.  Leg.  466; 
Cross  v.  Snow,  9  Montreal  Leg.  N.  196. 

United  States.  —  Great  Western  Tel.  Co.  v. 
Purdy,  162  U.  S.  329;  Willard  v.  Wood,  164 
U.  S.  502;  M'Elmoyle  v.  Cohen,  13  Pet.  (U. 
S.)  312;  U.  S.  Bank  v.  Donnally,  8  Pel.  (U.  S.) 
361;  Nonce  v.  Richmond,  etc.,  R.  Co.,  33  Fed. 
Rep.  429;  Munos  v.  Southern  Pac.  Co.,  51 
Fed.  Rep.  188,  2  U.  S.  App.  222;  Drake  v. 
Found  Treasure  Min.  Co.,  53  Fed.  Rep.  474; 
Schiffer  v.  Columbia  College,  87  Fed.  Rep. 
166;  Hutchings  v.  Lamson,  (C.  C.  A.)  96  Fed. 
Rep.  720. 

Arkansas.  —  Burgett  v.  Williford,  56  Ark. 
187,  35  Am.  St.  Rep.  96;  Blackburn  v.  Morton, 
18  Ark.  384;  Carter  v.  Adamson.  21  Ark.  287; 
Moores  v.  Winter,  67  Ark.  189. 

Connecticut.  —  Medbury  v.  Hopkins.  3  Conn. 
473;  At  water  v.  Townsend,  4  Conn.  48,  10  Am. 
Dec.  97;  Waterman  v.  A.  &  W.  Sprague  Mfg. 
Co.,  55  Conn.  554. 

Georgia. — Tennessee  v.  Virgin,  36  Ga.  388; 
Krogg  v.  Atlanta,  etc.,  R.  Co.,  77  Ga.  202; 
Obear  v.  Birmingham  First  Nat.  Bank,  97  Ga. 
587. 

Kansas. — Swickard  v.  Bailey,  3  Kan.  511. 

Kentucky.  —  Labatt  v.  Smith,  83  Ky.  599; 
McArthur  v.  Goddin,  12  Bush  (Ky.)  274; 
Farmers',  etc.,  Nat.  Bank  v.  Lovell,  (Ky.  1886) 
1  S.  W.  Rep.  426;  Machir  v.  May,  4  Bibb  iKy.) 
43;  Lansdale  v.  Brashear,  3  T.  B.  Mon.  (Ky.) 
330;  Patterson  v.  Brown,  6  T.  B.  Mon. 
(Ky.)  10;  South  v.  Thomas,  7  T.  B.  Mon.  (Ky.) 
65;  Head  v.  Manners,  5  J.  J.  Marsh.  (Ky.)  259; 
Graves  v.  Graves,  2  Bibb  (Ky.)  207,  4  Am.  Dec. 
697;  Ingraham  v.  Arnold,  1  J.  J.  Marsh.  (Ky.) 
407;  Bennett  v.  Devlin,  17  B.  Mon.  (Ky.)  358; 
Stanley  v.  Earl,  5  Litt.  (Ky.,)  282,  15  Am. 
Dec.  66. 

Maine. — Thompson  v.  Reed,  75  Me.  404; 
Lamberton  v.  Grant,  94  Me.  508. 

Maryland.  — Attrill  v.  Huntington,  70  Md. 
191,  14  Am.  St.  Rep.  344. 

Massachusetts.  —  Pearsall  v  D  wight,  2  Mass. 
84,  3  Am.  Dec.  35;  Byrne  v.  Crowninshield,  17 
Mass.  55;  Bulger  v.  Roche,  n  Pick.  (Mass.) 
36,  22  Am.  Dec.  359. 
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parties  remained  subjects  of  the  country  where  the  cause  of  action  arose  until 
the  term  of  limitation  had  expired,  as  where  they  removed  after  the  term  had 
begun  to  run  and  before  it  had  elapsed.1 

Statute  Operating  as  Extinguishment  of  Claim.  —  But  when  the  statute  of  the  juris- 
diction in  which  the  cause  of  action  arose  not  only  bars  the  right  of  action, 
but  extinguishes  the  claim  or  title  itself  ipso  facto  after  the  lapse  of  the  pre- 
scribed period,  it  must  control.3  This  rule  is  especially  applicable  where  the 
limitation  is  not  imposed  by  a  statute  of  general  application,  but  in  the  statute 
on  which  the  plaintiff's  cause  of  action  rests  there  is  a  limitation  of  the  right 
founded  on  a  requirement  that  it  be  enforced  within  a  specified  period  of 
time.3 


Michigan.  —  Home  L.  Ins.  Co.  v.  Elwell,  in 
Mich.  689. 

Minnesota.  —  Bigelow  v.  Ames,  18  Minn.  527. 

Mississippi.  —  Scharff  v.  Lisso,  63  Miss.  213. 

Missouri.  —  Hurley  v.  Missouri  Pac  .  R.  Co., 
57  Mo.  App.  675;  Morgan  v.  Metropolitan  St. 
R.  Co.,  51  Mo.  App.  523;  Williams  v.  St.  Louis, 
etc.,  R.  Co.,  123  Mo.  573;  Stirling  v.  Winter, 
80  Mo.  141. 

Montana.  —  Chevrier  v.  Robert,  6  Mont.  319. 

Nebraska.  —  Mayberry  v.  Willoughby,  5 
Neb.  368,  25  Am.  Rep.  491. 

Nevada.  —  Alcalde  v.  Morales,  3  Nev.  132; 
Wilcox  v.  Williams,  5  Nev.  206. 

ATew  York.  —  New  York  L.  Ins.  Co.  v.  Aitkin, 
125  N.  Y.  660;  Clark  v.  Lake  Shore,  etc.,  R. 
Co.,  94  N.  Y.  217,  14  N.  Y.  Wkly.  Dig.  177; 
Matter  of  Oosterhoudt,  (Surrogate  Ct.)  15  Misc. 
(N.  Y.)  566;  Ruggles  v.  Keeler,  3  Johns.  (N. 
Y.)  263,  3  Am.  Dec.  482;  Power  v.  Hathaway, 
43  Barb  (N.  Y.)  214;  Toulandou  v.  Lachen- 
ineyer,  (N.  Y.  Super.  Cr.  Gen.  T.)  6  Abb.  Pr. 
N.  S,  (N.  Y.)  215.  37  How.  Pr.  (N.  Y.)  145,  1 
Sweeny  (N.  Y.)  45;  Gans  v.  Frank,  36  Barb., 
(N.  Y.)  320:  Lincoln  v.  Battelle,  6  Wend.  (N. 
Y.)  475;  Nash  v.  Tupper,  1  Cai.  (N.  Y.)  402,  2 
Am.  Dec.  197;  Carpentier  v.  Minturn,  6  Lans. 
(N.  Y.)  56;  Miller  v.  Brenham,  68  N.  Y.  83; 
Beer  v.  Simpson,  65  Hun  (N.  Y.)  17,  22  Civ. 
Pro.  (N.  Y.)  351;  Murray  v.  Fisher.  5  Lans. 
(N.  Y.)  98;  Goldberg  v.  Lippmann,  (N.  Y.  City 
Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  35;  Hixson  v. 
Rodbourn,  67  N.  Y.  App.  Div.  424. 

North  Carolina.  —  Arrington  v.  Arrington, 
127  N.  Car.  190. 

Pennsylvania.  —  Loveland  v.  Davidson,  3 
Pa.  L.  J.  Rep.  377,  5  Pa.  L.  J.  325;  Watson  v. 
Brewster,  1  Pa.  St.  381;  Morgan  v.  Camden, 
etc.,  R.  Co.,  18  W.  N.  C.  (Pa.)  128,  2  Pa.  Co. 
Ct.  97,  23  W.  N.  C.(Pa.)  189;  Hoag  v.  Dessan, 
1  Pittsb.  (Pa.)  390;  Dickerson  v.  Central  R. 
Co.,  7  Pa.  Dist.  104. 

South  Carolina.  —  Sawyer  v.  Macaulay,  18 
S.  Car.  543. 

Tennessee.  —  Barbour  v.  Erwin,  14  Lea 
(Tenn.)  716. 

Texas.  —  Gautier  v.  Franklin,  1  Tex.  731: 
Carrigan  v.  Semple,  72  Tex.  306;  Tilliard  v. 
Hall,  11  Tex.  Civ.  App.  381;  Washington  L. 
Ins.  Co.  v.  Gooding,  19  Tex.  Civ.  App.  490. 

Washington. — Adams  v.  Kelly,  2  Wash. 
Ter.  263.  ' 

Statute  Expressly  Extending  to  Foreign  Causes 
of  Action.  —  Underwood  v.  Patrick,  (C.  C.  A.) 
94  Fed.  Rep.  468  (decided  under  Colo  stat- 
ute); Shippen  v.  Tankersley,  13  Fed.  Rep.  537 
(decided  under  Colo,  statute);  Hawse  v.  Burg- 
mire,  4  Colo.  313. 


Barring  Suits  on  Foreign  Judgment.  —  Fan  ton 

v.  Middlebrook,  50  Conn.  44;  Watson  v.  Soul h- 
wick,  2  Marv.  (Del.)  254;  Waddill  v.  Cabell,  21 
D.  C.  597;  Ambler  v.  Whipple,  139  111.  311,  32 
Am.  St.  Rep.  202;  Bauserman  v.  Charlott,  46 
Kan.  480;  Rice  v.  Moore,  48  Kan.  590,  30  Am. 
St.  Rep.  318;  Pierce  v.  Davidson,  58  Mo.  App. 
106;  Packer  v.  Thompson,  25  Neb.  688;  Beer 
v.  Simpson,  65  Hun  (N.  Y.)  17,  22  Civ.  Pro. 
(N.  Y.)  351.  See  also  Van  Santvoord  v. 
Roethler,  35  Oregon  250,  76  Am.  St.  Rep.  472. 
Compare  Bowersox  v.  Gitt,  2  Pa.  Dist.  100. 

1.  Williams  v.  Jones,  13  East  439;  Bulger  v. 
Roche,  11  Pick.  (Mass.)  36,  22  Am.  Dec.  359; 
Lincoln  v.  Battelle,  6  Wend.  (N.  Y.)  475.  See 
also  Decouche  v.  Savetier,  3  Johns.  Ch.  (N.  Y.) 
190,  8  Am.  Dec.  478.  But  see  Le  Roy  v. 
Cro wninshield,  2  Mason  (U.  S.)i5i;  Goodman 
v.  Munks,  8  Port.  (Ala.)  84. 

2.  Rule  Where  Statute  Extinguishes  Claim.  — 
Don  v.  Lippmann,  5  CI.  &  F.  I ;  Pritchard  v. 
Norton,  106  U.  S.  131 ;  Rathbone  v.  Coe,  6  Dak. 
91;  Wynn  v.  Lee,  5  Ga.  217;  Fears  v.  Sykes, 
35  Miss.  633;  Perkins  v.  Guy,  55  Miss.  153,  30 
Am.  Rep.  510;  Brown  v.  Parker,  28  Wis.  21. 
See  also  Rucks  v.  Taylor,  49  Miss.  552;  Ly- 
man v.  Campbell,  34  Mo.  App.  213. 

Effect  of  Removal  Before  Lapse  of  Limitation 
Period.  —  Even  though  a  statute  of  limitations 
extinguishes  a  cause  of  action  after  the  lapse 
of  a  certain  period,  it  has  been  held  that  it  is 
only  where  boih  parties  to  an  action  on  a  com- 
mon-law tort  resided  in  the  state  in  which  the 
cause  of  action  accrued  during  the  full  period 
of  limitation  that  the  statute  can  be  pleaded 
in  bar  of  an  action  not  barred  in  the  state  of 
the  forum.  Finnell  v.  Southern  Kansas  R. 
Co.,  33  Fed.  Rep.  427;  Moores  v.  Winter,  67 
Ark.  189. 

Effect  of  Adverse  Possession  of  Personalty  for 
Period  of  Limitation.  —  Shelby  v.  Guy,  n  Wheat. 
(U.  S.)  361;  Brown  v.  Brown,  5  Ala.  508. 

If  title  to  personalty  is  acquired  by  adverse 
possession  it  will  not  be  defeated  01  affected 
by  the  removal  of  the  property  to  the  state  of 
the  forum  by  the  possessor  or  by  its  removal 
by  another  without  his  consent.  Waters  v. 
Barton,  1  Coldw.(Tenn.)  450. 

3.  Limitation  Imposed  hy  Statute  Giving  Right 
of  Action.  —  Theroux  v.  Northern  Pac.  R.  Co., 
64  Fed.  Rep.  84,  27  U.  S.  App.  508;  Canadian 
Pac.  R.  Co.  v.  Johnston,  (C.  C.  A.)  61  Fed. 
Rep.  738;  Walsh  v.  Mayer,  111  U.  S.  31;  Bruns 
wick  Terminal  Co.  v.  National  Bank,  (C.  C. 
A.)  99  Fed.  Rep.  635;  Cavanagh  v.  Ocean 
Steam  Nav.  Co.,  (Supm.  Ct.  Spec.  T.)  19  Civ. 
Pro.  (N.  Y.)  391;  Dailey  v.  New  York,  etc.,  R. 
Co.,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  539; 
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By  Express  Enactment  in  many  states  also,  provision  is  now  made  for  the 
recognition,  with  certain  restrictions  in  some  instances,  of  the  statutes  of  limi- 
tations of  other  jurisdictions  in  which  the  cause  of  action  arose.1 

5.  Statutes  Creating  Special  Remedy.  —  Where  a  purely  statutory  right  is 
created,  and  a  special  remedy  for  the  enforcement  of  the  right  is  also  provided 
by  the  statute,  the  statutory  remedy  must  be  pursued,  and  the  right  will  not 
be  enforced  in  another  jurisdiction  in  which  such  methods  of  procedure  are 
unknown.2 

PRIVATE  LAWS.  —  See  the  title  Statutes. 

PRIVATE  NUISANCE.  —  See  the  title  Nuisances,  vol.  21,  p.  679. 

PRIVATE  PATHS.  —  See  the  title  PRIVATE  WAYS. 

PRIVATE  PLACE.  —  See  Public  Place. 

PRIVATE  PROPERTY.    (See  also  Property.)  —  See  note  3. 


Pittsburg,  etc.,  R.  Co.  v.  Hine,  25  Ohio  St. 
629;  Sea  Grove  Bldg.,  etc.,  Assoc.  v.  Siockton, 
148  Pa.  St.  146,  affirming  9  Pa.  Co.  Ct.  593. 
See  also  Broadway  Nat.  Bank  v.  Baker,  176 
Mass.  297. 

But  where  a  right  of  action  for  a  tort  is  given 
by  statute,  and  no  period  of  limitation  is  pre- 
scribed otherwise  than  by  the  general  law  pre- 
vailing in  the  state,  the  lex  fori,  and  not  the 
lex  loci,  applies.  Munos  v.  Southern  Pac.  R, 
Co.,  (C.  C.  A.)  51  Fed.  Rep.  188;  O'Shields  v. 
Georgia  Par.  R.  Co.,  83  Ga.  621.  See  also 
Johnston  v.  Canadian  Pac.  R.  Co.,  50  Fed.  Rep. 
886. 

1.  Statutes  Recognizing  Limitation  of  Actions 
in  Other  Jurisdictions — Alabama.  —  Minniece 
v.  Jeter,  65  Ala.  222;  Wright  v.  Strauss,  73  Ala. 
227;  Holley  v.  Coffee,  123  Ala.  406. 

California. — Allen  v.  Allen,  (Cal.  1891)  27 
Pac.  Rep.  30,  95  Cal.  184. 

Illinois.  —  Hyman  v.  Bayne,  83  111.  256;  Be- 
mis  v.  Stanlev,  93  111.  230;  Wernse  v.  Hall, 
101  III.  423;  Humphrey  v.  Cole,  14  111.  App. 
56;  Great  Western  Tel.  Co.  v.  Stubbs,  55  III. 
App.  210;  McGuigan  v.  Rolfe,  80  111.  App.  256; 
Woolev  v.  Yarnell,  142  111.  442;  Collins  v. 
Manville,  170  111.  614;  Osgood  v.  Artt,  11  Biss. 
(U.  S.)  160  (decided  under  Illinois  statute). 

Indiana.  —  Morrison  v.  Kendall,  6  Ind.  App. 
212. 

Iowa.  —  Davis  v.  Harper,  48  Iowa  513;  Good- 
noiv  v.  Stryker,  62  Iowa  221. 

Kansas.  —  Crooker  v.  Pearson,  41  Kan. 
410. 

Kentucky.  —  Templeton  v.  Sharp,  (Ky.  1888) 
9  S.  W.  Rep.  507;  Northwestern  Mut.  L.  Ins. 
Co.  v.  Lowry,  (Ky.  1892)  20  S.  W.  Rep.  607; 
Shillito  Co.  v.  Richardson,  102  Ky.  sr. 

Maine.  —  MacNichol  v.  Spence,  83  Me.  87; 
Frye  v.  Parker,  84  Me.  251. 

Massachusetts.  —  McCann  v.  Randall,  147 
Mass  81,  9  Am.  St.  Rep.  666. 

Minnesota. —  Fletcher  v.  Spaulding,  9  Minn. 
64;  Luce  v.  Clarke,  49  Minn.  356. 


Mississippi.  —  Robinson  v.  Moore,  76  Miss. 
89;  Wright  v.  Mordaunt,  77  Miss.  537,  78  Am. 
St.  Rep.  536. 

Nebraska.  —  Minneapolis  Harvester  Works 
v.  Smith,  36  Neb.  616;  Webster  v.  Davies,  44 
Neb.  301. 

Nevada.  —  Lewis  v.  Hyams,  (Nev.  1901)  64 
Pac.  Rep.  817,  denying  rehearing  (Nev.  1900) 
63  Pac.  Rep.  126. 

New  York.  —  Howe  v.  Welch,  (N.  Y.  City 
Ct  Gen.  T.)  3  How.  Pr.  N.  S.  (N.  Y.)  465; 
Belden  v.  Wilkinson,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)659;  Fearing  v.  Glenn,  (C.  C.  A.) 
73  Fed.  Rep.  116  (decided  under  New  York 
statute);  Aultman,  etc.,  Co.  v.  Syme,  (C.  C. 
A.)  79  Fed.  Rep.  238  (decided  under  New  York 
statute). 

Ohio.  —  Horton  v.  Horner,  14  Ohio  437,  16 
Ohio  145;  Gibbons  v.  Ewell.  1  Handy  (Ohio) 
561;  Gordon  v.  Preston,  Wright  (Ohio)  341; 
Maryland  v.  Shipley,  7  Ohio  (pt.  i.)  246;  Pinney 
v.  Cummings,  26  Ohio  St.  46. 

Pennsylvania.  —  Shinn  v.  Healy,  23  Pa.  Co. 
Ct.  123. 

Tennessee.  —  Kempe  v.  Bader,  86  Tenn.  189. 
Washington.  —  McCain  v.  Gibbons,  7  Wash. 
314. 

Wyoming.  —  Bonnifield  v.  Price,  I  Wyo.  223. 

2.  Effect  of  Statutes  Creating  Special  Remedy.  — 
Stewart  v.  Baltimore,  etc.,  R.  Co.,  168  U.  S. 
445;  Russell  v.  Pacific  R.  Co.,  113  Cal.  258; 
Fowler  v.  Lamson,  146  111.  472,  37  Am.  St. 
Rep.  163;  Erickson  v..  Nesmith,  15  Gray 
(Mass.)  221;  Rice  v.  Merrimack  Hosiery  Co.. 
56  N.  H.  114;  Crippen  v.  Laighton,  69  N.  H. 
540,  76  Am.  St.  Rep.  192;  Marshall  v.  Sher- 
man, 148  N.  V.  9,  51  Am.  St.  Rep.  654; 
Stoddard  v.  Lum.  159  N.  Y.  265,  70  Am.  St. 
Rep.  541;  Wyatt  v.  Moorehead,  7  Ohio  Dec. 
380. 

3.  Private  Property.  —  See  East  St.  Louis  v. 
O'Flynn,  19  III.  App.  66;  Rigney  v.  Chicago, 
102  111.  64.  And  see  the  title  Eminent  Domain, 
vol.  10,  p.  1089. 
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ABANDONMENT,  see  Patents. 
ABSENCE,  see  Presumptions. 
ACCEPTANCE,  see  Payment. 
ACCOMMODA  TION  PAPER,  see  Partner- 
ship. 

ACCOUNTS,  see  Partnership. 

ACCUMULATION,  see   Perpetuities  and 
Trusts  for  Accumulation. 

ADMISSIONS  (see  Partnership;  Patents; 
Payment): 
Poor  and  poor  laws,  992 

ADOPTION  : 

Private  international  law,  1361 

ADVERSE  PARTY,  233 

ADVERSE  POSSESSION,  see  Prescription. 

AFFINITY,  see  Poor  and  Poor  Laws. 

AGENCY  (see  Partnership;  Payment;  Pen- 
sions; Pledge  and  Collateral  Security; 
Powers;  Private  International  Law): 
Malpractice,  805 
Physicians  and  surgeons : 

Liability  of  principal  for  services  furnished 
to  third  person  at  request  of  agent,  792 
Presumptions,  1240 

ALIEN  A  TION,  see  Perpetuities  and  Trusts 
for  Accumulation. 

ALIENS  (see  Partnership): 
Patents,  350 
Person,  738 

Poor  and  poor  laws,  950 

"  ALL  : " 

Powers,  1114 

ALMSHOUSES,  see  Poor  and  Poor  Laws. 

AMENDMENTS,  see  Patents. 

ANIMALS  : 

Personal  property,  748 
Poisons  and  poisoning,  912 
Police  power : 
Dogs,  930 

APPOINTMENT,  see  Powers. 

APPRENTICES : 

Poor  and  poor   laws,  see   POOR   AND  POOR 

Laws. 

ARBITRATION  AND  AWARD  (see  Part- 
nership): 
Private  international  law,  1353 

ARREST,  see  Prisons,  etc. 

ART,  see  Patents, 
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ASSAULT  AND  BATTERY: 

Pews  and  pew  rights,  763 

ASSIGNMENT,  see  Patents;  Payment. 
Evidence : 
Record,  419 
Pensions,  669 

ASSIGNMENT     FOR      BENEFIT  OF 
CREDITORS  (see  Partners): 
Presumptions,  1280 
Private  international  law,  1344 

ATTACHMENT  (see  Partnership): 
Pews  and  pew  rights,  771 
Presumptions,  1275 

ATTORNEYS  (see  Partnership;  Pensions; 
Power  of  Attorney): 
Partnership,  62 
Police  power,  932 
Presumptions,  1270 

AUCTIONS  AND    AUCTIONEERS,  see 
Pledge  and  Collateral  Security. 

BAILMENTS,  see  Pawn  and  Pawnbroker, 

BANKS  AND  BANKING: 

Police  power,  933 

BASTARDS,  see  Poor  and  Poor  Laws. 

BASTARDY : 

Private  international  law,  1360 

BIBLE  : 

Pedigree,  652 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES  (see  Partnership;  Pay- 
ment; Private  International  Law): 
Patent-  right  votes,  see  Patents. 

BILLS  OF  LADING  : 

Pledge  and  collateial  security,  858 

BONDS  : 

Personal  properly,  750 

BONDS  OR  OTHER  SPECIALTIES  : 

Indorsements  of   credits  on   notes,  bills, 
bonds,  etc.,  584 

BOUNTIES  (See  Pensions),  670 
Bounty  acts,  670 

Bounty  acts  constitutional,  671 
Bounty  laws  and  resolutions  construed, 

670 

Claim  (or  a  bounty,  673 
Draft  associations,  673 
In  general,  670 
Mandamus,  673 
Municipal  corporations,  672 
Repayment  of  money  advanced  by  indi- 
viduals, 673 
Statutes  held  to  be  unconstitutional,  673 
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BOUNTIES,  cont'd. 

Bounty  contract,  674 

Enlistment    sufficient  consideration  for 

promise  of  bounty,  674 
Necessity  of  reliance  upon  offer,  674 
Right  to  bounty  founded  on  contract,  674 
Vote  to  pay  bounty  binding  on  town,  674 

Bounty  law  obsolete,  670 

Definition,  670 

Desertion,  674 

Infants,  674 

Minors,  674 

Relief  of  soldiers'  families,  675 

BUILDING  AND  LOAN  ASSOCIATIONS  : 

Private  international  law,  1333 

BURDEN  OF  PROOF  (see  Patents;  Pay- 
ment ;  Physicians  and  Surgeons;  Pre- 
scription; Presumptions): 
Malpractice,  809 
Poor  and  poor  laws,  966,  972,  992 

Actions  between  municipalities  for  relief 
furnished  tp  paupers,  1004 

BURGLARY : 

Postal  laws,  1081 

CANTHARIDES  : 

Poisons  and  poisoning,  912 

CAVEATS,  see  Patents. 

CEMETERIES  : 

Police  power,  923 

CERTIFICATE  OF  DEPOSIT: 

Payment,  569 

CHAMPERTY  : 

Private  international  law,  1330 

CHARACTER : 

Presumptions,  1284 

CH  ARITIES  : 

Private  international  law,  1370 

CHATTEL   MORTGAGES  (see  Private 
International  Law). 
Pledge  and  collateral  security  : 

Pledge  and  chattel  mortgage  distinguished, 

844 

Examples,  845 
In  general,  844 

Use  of  terms  "mortgage"  and  "  pledge" 
indifferently,  845 

CHATTELS  (see  Personal  Property): 
Personal  property,  747 

CHECKS,  see  Partnership;  Payment. 

CHILDREN,   see    Poor  and   Poor  Laws; 

Powers. 

CHRISTI  AN  SCIENCE  : 

Physicians  and  surgeons,  786 

CIRCUMSTANTIAL  EVIDENCE  : 

Perjury,  695 

CITIZENSHIP: 

Presumptions,  1285 

CLERKS  OF  COURT  : 

Presumptions,  1270 

COLLATERAL    SECURITY,    see  Pledge 
and  Collateral  Security. 

CONDITIONAL  SALES,  see  Private  Inter- 
national Law, 
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CONDI TIONS,  see  Perpetuities  and  Trusts 
for  Accumulation;  Powers. 

CONFEDERA  TE  MONE  Y,  see  Payment. 

CONFESSION  OF  JUDGMENT,  see  Part- 
nership. 

CONFESSIONS : 
Perjury,  896 

CONFLICT  OF  LA  IVS,  see  Private  Inter- 
national Law. 

CONSIDERA  TION,  see  Partnership. 

CONSTITUTIONAL  LAW  (see  Physicians 
and  Surgeons;  Police  Wower): 
Police  power,  see  Police  Power. 
Postal  laws,  1039,  1040 

Constitutional  inhibition  against  holding 
state  office,  1052 

CONSTRUCTION,     see  Interpretation; 
Partnership;  Patents. 

CONTINGENCIES,  see   Perpetuities  and 
Trusts  for  Accumulation. 

CONTRACTS    (see    Partnership;  Party 
Walls;  Postal  Laws;  Private  Interna- 
tional Law): 
Personal  property,  756 

CONTRIBUTION  (see  Partnership): 
Poor  and  poor  laws,  1014 

CONTRIBUTORY    NEGLIGENCE,  see 
Malpractice. 

CONVERSION,  see  Partnership. 

CONVICT,  see  Prisons,  etc. 

CORPORATIONS  (see  Partnership;  Pledge 

and  Collateral  Security): 
Person,  741 
Prescription,  1201 
Presumptions  : 

Continued  existence  of  corporation,  1238 

COSTS,  see  Poor  and  Poor  Laws;  Private 

International  Law. 

COUNTERFEIT  MONEY,  see  Payment. 
COUNTY  (see  Prisons,  etc.): 

Person,  741 

Place,  830 
COUNTY  OFFICERS  : 

Presumptions,  1271 
COURTS  : 

Presumptions,  1271 
COVENANTS  : 

Private  international  law,  1338 
CREDIT  : 

Indorsements  of   credits   on    notes,  bills, 
bonds,  etc.,  584 
CRIMINAL  LA  IV,  see  Malpractice;  Pen- 
sions;  Perjury;   Poisons  and  Poisoning; 

Postal   Laws;    Prisons;   Private  Inter- 

national  Law. 
CROPS  : 

Personal  property,  749 
CROSSINGS  : 

Police  power,  934 
CRUELTY  TO  ANIMALS : 

Police  po wei ,  927 
CURTESY : 

Poor  and  poor  laws,  960 
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CUSTOM,  see  Usages  and  Customs. 

DAMAGES,  see  Malpractice;  Patents. 

DAY  (see  Payment). 
Poor  and  poor  laws  : 
Fractions  of  day,  964 

DAYS  OP  GRACE: 

Privale  international  law,  1348 

DEAD  BODY: 

Personal  property,  748 

DEATH,  see  Partnership;  Presumptions. 

DECLARATIONS  (.see  Patents;  Payment): 
Perjury,  692 
Poor  and  poor  laws,  992 

DEDICATION : 
Prescription : 

Distinction  between  prescription  and  dedi- 
cation, 1 185 

DEED  (see  Perpetuities  and   Trusts  for 
Accumulation;  Powers;  Presumptions): 
Premises,  1176 

DELEGA  TION  OF  PO  WER,  see  Powers. 

DENTISTS  (see  Physicians  and  Surgeons): 
Malpractice,  798 

DESCENT   AND   DISTRIBUTION,  see 
Private  International  Law. 

DESERTION  : 

Bounties,  674 

DIRECTLY  : 

Poor  and  poor  laws,  970 

DISCLAIMERS,  see  Patents. 

DIVISION  FENCES,  see  Party  Walls. 

DIVORCE    (see    Private  International 
Law): 
Pensions,  66r 
Poor  and  poor  laws,  984 

DOCUMENTARY  EVIDENCE  (see  Part- 
nership; Presumptions): 

Partnership,  49 

Patents : 

Infringement,  486 

Perjury,  696 

DOGS: 

Police  power,  930 

DOLLARS,  541 

DOMICIL  : 

Presumptions,  1241 

DOWER  (see  Partnership): 
Private  international  law,  1359 

DRAINAGE  AND  SEWERS: 

Police  power,  923,  932 

DRUGGISTS  : 

Physicians  and  surgeons : 

Compensation,  789 

Sales  of  medicine  by  physicians,  787 

DUE  PROCESS  OP  LAW  : 

Physicians  and  surgeons,  781 
Police  power,  937 

DURESS,  see  Payment. 
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EASEMENTS,  see  Party  Walls;  Pews  and 
Pew  Rights;  PRESCRIPTION, 

EMANCIPATION,   see    Poor    and  Poor 
Laws. 

EMBEZZLEMENT : 

Postal  laws,  1081 

EMINENT  DOMAIN  : 

Distinguished  from  police  power,  9:6 

EQUITABLE  CONVERSION  (see  Partner- 
ship): 

Private  international  law,  1370 

EQUITY  OF  REDEMPTION,  see  Pledge 
and  Collateral  Security. 

ESCAPE : 

Presumptions,  1264  • 

ESTA  TES,  see  Perpetuities  and  Trusts  for 
Accumulation;  Powers. 

ESTOP  PEL,    see    Partnership;  Patents; 
Poor  and  Poor  Laws. 

EVIDENCE  (see  Partnership;  Patents;  Pay- 
ment;   Pedigree;    Pensions;  Perjury; 
Photographs;  Presumptions): 
Preponderance  of  evidence,  1177 

EXECUTIONS  (see  Partnership): 
Pews  and  pew  rights,  771 
Presumptions,  1275 

EXECUTORS  AND  ADMINISTRATORS 

(see   Partnership;    Patents;  Payment; 

Powers): 
Pledge  and  collateral  security,  850 
Presumptions,  1270 

Death  presumed  from  absence,  1246,  1247 

Death  presumed  from  granting  of  admin- 
istration, 1250 

EXEMPLARY  DAMAGES: 

Patents,  500 

EXPECTANCY,  1034 

EXPERT  AND  OPINION  EVIDENCE  (see 

Patents): 
Malpractice,  809 

EX  POST  FACTO  LAWS: 

Physicians  and  surgeons,  781 

FALSE  SWEARING,  see  Perjury. 

FAMILY  BIBLE  : 

Pedigree,  652 

FAMILY,  see  Powers. 

FELLOW  SERVANT: 

Person,  738 

FENCES  : 

Partition  fences  or  walls,  I 
Police  power,  933 

FIRE  INSURANCE,  see  Private  Interna- 
tional Law. 

FIRE  LIMITS: 

Police  power,  928 

FIXTURES  : 

Personal  property,  749 

FRAUD  (see  P  artnership;  Patents;  Powers). 
Malpractice,  803 
Police  power,  935 
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FRAUD,  STATUTE  OF,  see  Partnership; 
Powers. 

FRAUDULENT  SALES  AND  CONVEY- 
ANCES : 
Poor  and  poor  laws,  960 

FUNCTION,  see  Patents. 

GAMBLING  : 

Private  international  law,  1330 

GAMING  : 

Police  power,  926 

GESTA  TION,  see  Perpetuities  and  Trusts 

for  Accumulations. 

GIFTS: 

Private  international  law : 

Donatio  causa  mortis,  1344 

GOODS  AND  CHATTELS: 

Personal  property,  747 

GOOD  WILL,  see  Partnership. 

GOVERNMENT,  see  Pensions. 

GRAND  JURY,  see  Perjury. 

GUARANTY : 

Private  international  law,  1353 

GUARDLAN,  see  Payment. 

GUARDIAN  AND  WARD  : 

Private  international  law,  1321 

HAWKERS  AND  PEDDLERS  : 

Police  power,  932 

HEARSAY  EVIDENCE  (see  Pedigree): 
Perjury,  692 

HEIRS,  see  Presumptions. 

HEREDITAMENTS,  see  Pews  and  Pew 
Rights. 

HIGHWAYS  (see  Prescription): 
Police  power,  930 

HOLDING  OUT  see  Partnership. 

HOTCHPOT : 

Powers,  1146 

HUSBAND  AND  WIFE  (see  Partnership; 

Payment;  Perpetuities  and  Trusts  for 

Accumulations;   Poor  and  Poor  Laws; 

Powers;  Private  International  Law: 
Physicians  and  surgeons : 

Compensation,  791 
Private  international  law,  1320 

IDENTITY  : 

Photographs,  773 

ILLEGITIMACY,  see  Poor  and  Poor  Laws. 

IMPRISONMENT  FOR  DEBT: 

Maintenance  of  prisoners,  1302 

IMPROVEMENTS,  see  Patents. 

IMPUTABLE  NEGLIGENCE  : 

Malpractice,  806 

INCORPOREAL  HEREDITAMENTS,  see 
Pews  and  Pew  Rights;  Prescription. 

INDEPENDENT  CONTRACTORS: 

Partnership,  63 


INDIANS : 

Person,  739 

INFANTS  (see  Partnership;  Payments;  Poor 

and  Poor  Laws): 
Person,  738 

Presumptions,  1241,  1285 
Private  international  law,  1336 

INFRINGEMENT,  see  Patents. 

INJUNCTION,  see  infra,  Patents. 

INSANITY  (see   Partnership;    Poor  and 

Poor  Laws;  Powers): 
Presumptions,  1241 
Private  international  law,  1321 

INSOLVENCY  AND  BANKRUPTCY: 

Patents,  430 

INSTRUCTIONS,    see    Perpetuities  and 
Trusts  for  Accumulation. 

INSURANCE  (see  Private  International 

Law): 
Police  power,  933 

INTENT,  see  Partnership. 

INTEREST    (see   Partnership;  Patents; 

Payment): 
Police  power,  934 

INTERNATIONAL    LAW     (see  Private 

International  Law): 
Piracy,  826 

INTERPRETATION     (see     Partnership  ; 

Patents;  Perpetuities  and  Trusts  for 
Accumulation;  Precatory  Trusts): 
Power  of  attorney,  1084 

INTOXICATING  LIQUORS  : 

Police  power,  926 

INVENTION,  see  Patents. 

IRRIGATION : 

Police  power,  930 

ISSUE,  see  Perpetuities  and  Trusts  for 
Accumulation  ;  Presumptions. 

JAIL  LLBERTIES,  see  Prisons,  etc. 

JAILS,  see  Prisons,  etc. 

JOINT    TENANTS    AND    TENANTS  IN 

COMMON  (see  Partnership): 
Party  walls,  239 
Patents,  414 

JUDGES. 

Presumptions,  1270 

Disability  of  judge  by  reason  of  interest 
presumed  to  continue,  1240 

JUDGMENTS,  see  Payment;  Pledge  and 
Collateral  Security. 

JUDICIAL  NOTICE,  see  Patents. 

JUDICIAL  SALES : 

Presumptions,  1275 

JURY,  see  Perjury. 

JUSTICES  OF  THE  PEACE  : 

Presumptions,  1267,  1271 

LABOR,  see  Prisons,  etc. 

LACHES,  see  Patents;  Payment. 
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LANDLORD  AND  TENANT  (see  Partner- 
ship; Poor  and  Poor  Laws): 
Pews  and  pew  rights,  762 

LARCENY,  see  Pledge  and  Collateral  Se- 
curity. 

LATERAL  SUPPORT,  see  Party  Walls. 

LEASES  (see  Poor  and  Poor  Laws;  Powers): 
Perpetuities  and  trusts  for  accumulation, 
706 

LEGAL  PORT,  1028 

LEGAL  TENDER,  see  Payment. 

LEGITIMACY,  see  Poor  and  Poor  Laws. 

LETTERS,  see  Postal  Laws. 

LETTERS  PATENT,  see  Patents. 

LICENSES  (see   Party   Walls;  Patents; 
Physicians  and  Surgeons): 
Malpractice,  810 
Pilots,  see  Pilots. 
Police  power,  935 

LIENS  (see  Partnership;  Pilots): 
Pledge  and  collateral  security : 

Lien  and  pledge  distinguished,  843 

LIFE  ESTATES  : 

Perpetuities  and  trusts  for  accumulation,  705 

LIFE  INSURANCE  (see  Private  Interna- 
tional Law): 

LIMITATION  OF  ACTIONS  (see  Malprac- 
tice; Partnership;  Pledge  and  Collat- 
eral Security;  Poor  and  Poor  Laws; 
Prescription): 
Poor  and  poor  laws  : 

Actions  between  municipalities  for  relief 
furnished  to  paupers,  1008 
Private  international  law,  1385 

LIMIT  A  TIONS,  see  Perpetuities  and  Trust 
tor  Accumulation. 

LOTTERIES  : 

Police  power,  926 
Postal  laws,  1064 

Using  mail  to  disseminate  matter  concern- 
ing lotteries,  1074 

MACHINES,  see  Patents. 

MAILS,  see  Payment;  Postal  Laws. 

MALICE  AFORETHOUGHT,  1 175 

MALPRACTICE,  798 

Agency,  805 
Appliances,  802 
Apprentices,  805 
Attendance,  duty  as  to,  802 
Burden  of  proof,  809 
Civil  liability,  798 
Compensation : 

Right  lo  recover  as  affected  by  malpractice, 
793 

Condition  of  patient  as  affecting  liability,  804 
Consequences  of  injuty,  804 
Consultation,  803 
Contributory  negligence,  805 

Contributory  negligence  after  malpractice, 
807 

Failure  to  consult  another  physician,  807 
Failure  to  obey  instructions,  806 
Failure  to  secure  assistance  requested,  807 
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MALPRACTICE,  eonfd. 
Contributory  negligence,  cont'd. 
Imputable  negligence,  806 
Patient  under  no  duly  to  submit  to  treat- 
ment injurious  or  painful,  806 
Plaintiff's  contributory  negligence,  806 
Plaintiff's  negligence  not  contributory,  800 
Subsequent  negligence,  807 
Criminal  Law,  810 
Criminal  liability : 

Conneciion  of  defendant  with  malpractice, 
811 

Consent  to  operation,  8ri 
Errors  of  judgment,  811 
Persons  acting  in  emergency,  811 
Question  of  law  and  fact,  810 

Damages,  808 

Measure  of  damages,  808 
Who  may  recover,  808 

Deceit,  803 

Definition,  798 

Dogree  of  care  required,  799 

Average  skill  of  profession,  799 
Care  of  thoroughly  educated  physician,  800 
Care  required  of  unskilled  person,  802 
Care  to  be  tested  by  rules  of  particular 

school,  801 
Degree  of  care  in  rendering  gratuitous 

service,  801 
Mere  want  of  due  care  and  skill,  799 
Nature  of  case  as  affecting  degree  of  care, 
801 

Physician  not  an  insurer.  800 

Skill  of  physicians  in  similar  localities,  800 

Specialists,  802 

State  of  advancement  of  medical  science 
to  be  regarded,  800 
Dentists,  798 
Diagnosis.  802 
Discharge  by  patient,  803 
Effect  of  discharge,  805 
Error  of  judgment,  804 
Evidence,  809 
Experiment,  805 

Expert  and  opinion  evidence,  809 
Fraud, 803 

Implied  undertaking  of  physician,  798 
Imputable  negligence,  806 
Instruction,  duty  to  give,  802 
Instructions,  failure  to  obey,  806 
Knowledge,     physician     chargeable  with 

knowledge  of  consequences  of  injury,  804 
Liability  for  malpractice  of  others,  805 
Licenses,  810 
Limitation  of  actions,  807 

Accrual  of  right  of  action,  807 

In  general,  807 
Measure  of  damages,  808 
Misinforming  patient,  803 
Partnership  liability,  805 

Physician  chargeable  with  knowledge  of  con- 
sequences of  injury,  804 
Prescription,  error  in  writing,  802 
Questions  of  law  and  fact,  810 
Recovery  for  services  as  defense,  808 
Remedies,  802 
Specialists,  802 

Termination  of  employment,  803 
Withdrawal  by  physician,  803 

MANURE : 

Personal  property,  749 

MARITIME  LA  IV,  see  Pilots. 
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MARKETS  : 

Police  power,  931 

MARRIAGE  (see  Private  International 
Law): 
Partnership  : 

Marriage  of  female  partner  working  dis- 
solution, 202 
Presumptions,  1285 

Presumption  of  marriage  from  cohabita- 
tion, 1283 

MARRIAGE  SETTLEMENTS : 

Private  international  law,  1356 

MARRIED  WOMEN,  see  Partnership; 
Poor  and  Poor  Laws;  Powers;  Private 
International  Law. 

MARSHALING  ASSETS,  see  Private  In- 
ternational Law. 

MASTER  AND  SERVANT,  see  Partner- 
ship; Patents 

MASTERS  OF  VESSELS  (See  Pilots): 

MECHANISM,  see  Patents. 

MEDICAL  SOCIETIES,  see  Physicians  and 
Surgeons. 

MERGER : 
Powers,  1132 

METHODS,  see  Patents. 

MILITARY  LA  W,  see  Pensions. 

MILITARY  OFFICERS: 

Presumptions,  1267,  1270 

MINERALS : 

Personal  property,  749 

MINES  AND  MINING  COMPANIES,  see 
Partnership. 

MISTAKE  (see  Partnership): 
Perjury.  689 

MONOPOLY : 

Patents,  271 

MORTGAGES  (see  Partnership;  Payment; 
Pledge  and  Collateral  Security;  Pow. 
ers;  Private  International  Law): 
Perpetuities  and  trusts  for  accumulation, 
706 

Private  international  law,  1332 

MUNICIPAL   CORPORATIONS  (see  Po- 
lice Power;  Pook.  and  Poor  Laws): 
Pawn  and  pawnbroker,  509 
Person,  740 
Place,  830 
Prescription,  1189 

MUNICIPAL  OFFICERS: 

Presumptions,  1272 

MURDER: 

Premeditated,  1174 

NAME,  see  Partnership. 

NATURALIZATION  : 

Peijury,  690 

NA  VIGA  TION,  see  Pilots. 
NEGLIGENCE,  see  Malpractice;  Pilots. 

NEGOTIABLE  INSTRUMENTS,  see 
Partnership. 
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NON  COMPOS  MENTIS,  see  Poor  and 
Poor  Laws. 

NOTICE  (see  Partnership;  Patents;  Pledge 
and  Collateral  Security. 
Private  international  law,  1348 

NUISANCES: 

Police  power.  930,  941 

NUNCUPATIVE  WILLS: 

Private  internaiional  law,  1365 

OATHS,  see  Patents;  Perjury. 

OBSCENITY  (see  Postal  Laws): 
Police  power,  926 
Postal  laws,  1054 

OCULIST  : 

Physicians  and  surgeons,  786 

OSTEOPATHY  : 

Physicians  and  surgeons,  786 

0  WNERSHIP,  see  Personal  Property. 
PAID,  510 

PARENT  AND  CHILD: 

Partnership,  14 
Payment,  see  Payment. 
Physicians  and  surgeons  : 

Compensation,  791 
Private  international  law,  1321 

PAROL  EVIDENCE  (see    Patents;  Pa, 
MENT ;  Pledge  and  Collateral  Security; 
Powers): 
Prescription,  1216 

PARTITION,  see  Partnership. 

PARTITION  FENCES  OR  WALLS,  1 

PARTITION  OF  A  SUCCESSION,  I 

PARTITION  WALL,  237 

PARTLY,  1 

PARTNERSHIP  (see  Property),  2 
Accommodation  paper : 

Exchange  of  accommodation  acceptances, 

152 

Power  of  one  partner  to  make  accommo- 
dation indorsements,  157 
Accounts,  127 

As  evidence,  127 
Destruction,  127 

Duty  10  keep  and  right  to  access,  127 

Failure  to  keep,  127 

Improper  keeping.  127 

Mining  partnerships,  231 

Right  10  dispute  entries  lost  by  laches,  128 

Where  to  be  kept,  127 

Withholding,  127 
Active  partners,  63 
Admissions,  49,  140 

Admissions  and  representations  by  partner 
as  evidence  against  firm,  140 

Esioppel,  141 

Exceptions  to  general  rule,  141 
General  rule,  140 

One  partner  dealing  in  name  of  firm,  141 
Representation  as  to  authority  to  bind 
firm,  141 
Advances  : 
Interest,  125 
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PARTNERSHIP,  cont'd. 
Agency  (see  infra.  Mutual  Agency;  Torts) • 
Agency  question  of  fact,  163 
Contracts  made  by  one  partner,  163 
Duty  to  display  name  of  principal,  82 
Power  of  one  partner  to  engage  servants 

or  agents,  150 
Power  of  partner  to  bind  firm,  see  infra. 

Power  of  Partner  to  Bind  Firm. 
Sharing  as  principals,  29 
Aliens : 

Who  may  become  partners,  6g 
Co.,  see  infra.  Firm  Name. 
Annuities  : 

Annuities  out  of  profits,  34 
Application  of  assets  to  liabilities,  186 
By  court  of  equity,  ig2 
In  general,  192 

Priorities  in  firm  property,  192 
Priorities  in  separate  property,  196 
By  court  of  law,  190 

Legil  priority  preserved  in  equity,  rgi 
Mortgage  on  one  partner's  interest,  192 
Parol  evidence  to  determine  priority  of 

attachment.  192 
Priority  of  firm  creditors,  190 
Priority  of  individual  creditor,  191 
Priority  of  mortgage  on  firm  property, 
191 

Right  to  obtain  priority  by  diligence,  191 
By  partners,  186 

Application  of  firm  property  to  other 
than  firm  debts,  187 

Application  of  individual  property  to 
payment  of  firm  debts,  igo 

Application  of  individual  property  to 
payment  of  firm  debts  where  separate 
assets  are  sufficient  to  pay  separate 
creditors,  igo 

Conversion  of  firm  property  into  individual 
property,  see  infra.  Conversion  of 
Firm  Property  into  Individual  Prop- 
erty. 

Conveyance  in  fraud  of  creditors,  186 
In  general,  186 
Insolvency  of  firm,  188 
Joint  debts  of  partners  outside  of  firm 

business.  187 
Mortgage  to  secure  individual  debts,  187 
Payment  of  debts  of  individual  member, 

187 

Power  of  disposal  in  general,  186 
Sale  of  firm  property,  188 
Priorities  in  firm  property,  igo,  192 
Application  of  rule,  195 
Basis  of  rule,  193 

Creditors  of  firm  "have  no  lien  on  firm 

assets,  194 
Exceptions  to  general  rule,  196 
Firm    assets    converted  into  separate 

property.  196 
General  rule  as  to  application  of  firm 

assets,  192 
Holding  out,  195 

Partnet  postponed  to  other  creditors,  195 
Partnership  by  estoppel,  195 
Priorities  in  separate  property,  196 
Priorities    of    partners    to  individual 

creditors,  196 
Rule  applicable  only  when  equity  in- 
terferes in  distribution  of  assets,  ig4 
Subrogation  of  firm  creditor  to  partner's 
lien,  194 
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PARTNKRSHIP,  eonfd. 
Application  of  assets  to  liabilities,  cont'd. 
Priorities  in  separate  property,  [96 

Application  of  rule,  197 
Duty  first  to  exhaust  joint  estate,  198 
Estate  insufficient  to  pay  other  separate 

creditors  in  full,  199 
Exceptions,  199 
Exceptions  to  rule,  197 
Fraudulent  conversion  of  firm  property, 
199 

General  rule,  196 

No  priority  in  some  jurisdiction.  197 
Preference  of  individual  debts  to  debts 

of  copartners,  199 
Preference  of  individual  debts  to  those 

of  partners  of  firm,  igg 
Rule  not  applicable  where  no  firm  debts, 
199 

Same  percentage  as  firm  creditors,  198 
Where  no  joint  estate  nor  living  sol  vent 
partner,  198 
Arbitration  and  award : 
Dissolution,  211 

Power  of  one  partner  to  submit  to  arbitra- 
tion, 155 

Articles  (see  infra,  Contract  ok  Partner- 
ship;   Interest  of  Partner  in  Firm 
Property):  39,  110 
Agreement  void  as  without  mutuality,  110 
Alteration,  112 

Application  where  partnership  prolonged 

by  consent,  112 
Conduct,  rights  and  powers  of  parties, 
in 

Construction  of  articles,  113 

Cases  involving  construction  of  partner- 
ship articles,  113 
Construction  to  avoid  fraud  or  unfair 

advantage,  113 
Construction  with  reference  to  object  of 

partnership,  113 
In  general,  113 

Ordinary  rules  of  construction,  113 
Particular  rules,  113 
Partners'  own  construction  evidenced 

by  conduct,  113 
Stipulation  as  to  profits,  113 
Continuation  of  business  after  death  of 

partner,  111 
Distribution  of  profits,  111 
Duty  to  conform  to  articles  of  partnership, 

128 
Effect,  in 

Failure  to  comply  with  articles,  112 
In  general,  no 

Liability  for  losses  or  debts,  m 
Majority,  see  infra,  Majority. 
Modification,  112 
Necessity  for,  no 
Operation,  ill 
Partition  and  sale,  100 
Partners  may  fix  rights  and  liabilities  as 

they  see  fit,  no  ' 
Power  of  majority,  see  infra.  Majority. 
Presumption  as  to  knowledge  of  provision, 
in 

Prolongation  of  partner.  112 
Provisions  of  articles,  no 
Rights  of  survivor,  in 
Specific  performance,  112 
Transfer  of  partner's  interest,  104 
Transfer  of  shares,  ill 
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PARTNERSHIP,  cont'd. 
Articles,  cont'd. 

Unlawful  provisions,  no 
Usual  provisions,  no 
Waiver,  112 
Assignment : 

Power  of  partner  to  assign  choses  in  ac- 
tion, 148 

Assignment  for  benefit  of  creditors  : 

Power  of  one  partner,  155 

Surviving  parlners,  223 
Associations  not  for  profit,  53 
'Assumption  of  debts,  see  infra,  NOVATION 

and  Assumption  of  Debts. 
Attachment  or  execution  for  individual  debt,  102 

In  general,  102 

Interest  liable  to  seizure  and  sale  for  indi- 
vidual debt,  102 
Manner  of  executing  writ,  103 
Officer  cannot  at  such  sale  dispose  of  the 
entire  property  in  any  particular  goods, 
104 

Remedies  for  wrongful  levy,  103 
Separate  creditor  acquires  only  beneficial 

interest  of  debtor,  103 
What  acquired  by  separate  creditor  or 
purchaser,  103 
Attorneys,  62 

Bills  and  notes,  154 

Power  of  one  party  to  employ  an  attorney, 
150 
Authority : 

Power  of  partner  to  bind  firm,  see  infra. 

Power  of  Partner  to  Bind  Firm. 
Balance,  see  infra,  INTEREST. 
Beginning  of  liability,  173 

Novation  and  assumption  of  debts  of  old  firm, 
see  infra,  Novation  and  Assumption  of 
Debts  of  Old  Firm. 
Bidders,  74 
Bills  and  notes,  134 

Accommodation  indorsements,  157 
Dissolution,  214 

Acceptance    after   dissolution   of  bill 

drawn  on  firm,  216 
Effect  of  delivery  by  partner  after  dis- 
solution of  note  made  before,  216 
Form  of  special  authority,  216 
General  rule  as  to  making,  indorsing, 

and  renewing  after  dissolution,  214 
Power  to  give  notes  in  liquidation  of 

firm  liability,  216 
Power    to    transfer    by  indorsemeni 

"  without  recourse,"  216. 
Ratification,  215 
Special  authority,  215 
Waiver  of  notice  of  demand  and  non- 
payment, 216 
Firm  name  as  raising  presumption  of  firm 

liability,  165 
Liquidating  partners,  219 
Necessity  for  use  of  firm  name,  164 

Contract  in  name  of  one  prima  facie  his 

individual  contract,  164 
In  general,  164 

Note  may  be  note  of  a  firm  by  one  style 
as  well  as  by  another,  165 

Presumption  that  paper  of  trading  firm 
was  given  in  firm  transaction,  165 

Signature  in  individual  name  binding 
on  firm,  164 

Signature  of  individual  names  of  part- 
ners, 165 
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PARTNERSHIP,  cont'd. 
Bills  and  notes,  cont'd. 

Necessity  for  use  of  firm  name,  cont'd. 

Use  of  individual  name  of  one  partner, 

164 

Power  of  one  partner  in  trading  partnerships 
to  bind  firm,  151 
Authority  to  draw,  accept,  and  indorse 

bills  and  notes  in  firm  name,  151 
Burden  of  proof,  152 
Examples,  153 

Exchange   of   accommodation  accept- 
ances, 152 
Exchange   of   firm    notes   for  that  of 

another,  152 
Fiim  paper  issued  for  individual  benefit 

of  part ner,  152 
Indorsement  by  partner  of  note  given  to 

him  by  firm,  153 
Partner  may  take  up  an  old  note  though 

not  matured,  152 
Transfer  of  bill  of  exchange  by  indorse- 
ment, 153 

Power  of  partner  in  nontrading  partnerships 
to  bind  firm,  153 
Burden  of  proof  upon  one  seeking  to 

hold  firm  liable,  153 
Examples  of  nontrading  partnerships, 
154 

Farmers  and  planters,  153 
Lawyers,  154 
Millers,  154 

No  implied  power  in  case  of  nontrading 

firms,  153 
Presumption  rebuttable,  154 
Right  of  bona  fide  holder  to  recover  from 
firm     where    partner     gives    note    f -i 
private  use,  146 
Use  of  firm  name  equivalent  to  signature  of 
names  of  all  liable  as  partners,  166 
In  general,  166 

Where  business  carried  on  in  name  of 

individual,  166 
Where  two  firms  of  same  name  exist, 
166 

Binding  firm,  see  infra.  Power  of  Partner 

to  Bind  Firm. 
Books,  see  infra.  Accounts;  Documentary 

Evidence. 
Borrowing  money,  see  infra.  Credit. 
Burden  of  Proof,  39 

Bills  and  notes,  152,  153 
Restriction  of  partner's  authority,  143 
Business  (see  infra.  Continuation  of  Busi- 
ness): 

Continuance  of  business  upon  death  of  part- 
ner, see  infra.  Continuance  of  Business 
upon  Death  of  Partner. 
Rirht  to  carry  on  separate  business,  see  infra. 
Right  to  Carry  On  Separate  Business. 
Right  to  participate  in  management,  see  in- 
fra. Right  to  Participate  in  Manage- 
ment. 

Capital  (see  infra.  Firm  Capital): 

Evidence  of  partnership,  46 
Capital,  investment  of,  34 
Care,  see  infra,  Duty  to  Exercise  Care 

and  Skill. 
Certificale,  82,  38 

Change  of  membership  works  dissolution, 76. 

206 

Changing  joint  into  separate  property  and 

vice  versa,  ioq 
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PARTNERSHIP,  cont'd. 
Checks : 

Power  of  one  partner  to  draw  checks,  148 

Power  to  issue  after  dissolution,  216 
Choses  in  action,  go 

Power  of  partner  to  bind  firm,  148 
Circumstantial  evidence,  40 
Classification  and  definitions,  60 

Active  partners,  63 

Commercial,  61 

Dormant  partners,  63 

General,  60 

General  partners,  64 

Incoming  partners,  64 

Liquidating  partners,  64 

Nominal  partners,  64 

Nontrading,  62 

Ostensible  partners,  63 

Particular,  61 

Partnerships,  60 

Retiring  partners,  64 

Secret  partners,  63 

Sileni  partners,  63 

Special,  61 

Special  partners,  64 

Trading,  61 

Universal,  60 

With  reference  to  nature  of  association,  60 
With  reference  to  the  extent,  60 
With  reference  to  their  business,  61 

Commercial  partnership,  61 
Definition,  61 
Illustrations,  62 

Common  ownership  of  profits,  27 
Annuities  out  of  profits,  34 
Application  of  rule,  30 
Community  of  inierest,  29 
Community  of  interest  in  profits,  30 
Fixed  sum  as  compensation,  37 
Investment  of  capital,  34 
Liability  to  repay  loan,  35 
Payment  of  debt  out  of  profits,  30 
Presumption,  34 

Share  of  profits  in  lieu  of  compensation 

for  services,  31 
Share  of  profits  in  lieu  of  or  in  addition  to 

interest  on  money  lent,  34 
Share  of  profits  in  lieu  of  rent,  36 
Share  of  profits  received  as  debt,  29 
Sharing  as  principals,  29 
Sharing  profits  as  common  owners  or  joint 

proprietors,  27 
Sharing  profits  as  principal  traders,  29 
Statement  of  rule.  27 
Statutory  provis  ons,  37 
Stipulated  liability.for  losses  or  expenses 

33 

Test  not  arbitrary,  30 
Common  stock,  46 

Compensation,  see  infra.  Right  to  Compen- 
sation for  Services  in  Firm  Business; 
Salary. 

Competition  with  firm,  118 
Compromise : 

Power  of  partner  to  bind  firm,  148 

With  debts,  214 
Conditions  precedent,  see  infra,  Contract  FOR 

Present  and  Future  Partnership. 
Conduct  of  parties : 

Evidence  of  partnership,  47 
Confession  of  judgment : 

Power  of  one  partner  to  confess  judgment,  155 
In  general,  156 


PARTNERSHIP,  cont'd. 
Confession  of  judgment,  cont'd. 

Power  of  one  partner  to  confess  judgment,  con. 
Judgment   binds  only  individual  who 

confessed  it,  156 
Lien  against  joint  properly,  156 
Objection  for   want  of  power  can  be 

raised  only  by  copartner,  156 
Offer  of  judgment,  156 
Confidence,  see  infra,  Goon  Faith. 
Consent  (see  infra.  Contract  BETWEEN  Part- 
ners; Dissolution): 
Holding  out  as  partner,  58 
Consideration,  71 

Contribution  in  shape  of  capital  or  labor 

or  any  act  resulting  in  liability,  71 
Liability,  71 
Mutual  agreement,  71 
Necessity  for,  71 
Premiums,  71 

Stipulation  that  some  shall  stand  greater 
part  of  loss,  71 

Transfer  of  partnership  interest  to  copart- 
ner, 105 

What  will  constitute,  71 
Construction,  see  infra,  Articles. 
Continuance  of  business  upon  death  of  partner, 
201,  in,  206,  222 

Effect  as  preventing  dissolution,  201 

Property  affected  by  agreement,  202 

Provisions  as  to  continuance,  201 

Upon  whom  provisions  binding,  202 
Contract  between  partners,  14 

All  partners,  1 5 

Conclusion  of  agreement,  15 

Consent  necessary,  15 

Continued  recognition  of  new  partner,  16 
Delectus  per  sonar tttn,  15 
Depositors  in  savings  bank,  14 
Every  member  must  assent  to  be  a  part- 
ner of  all  the  others,  15 
Exceptions  to  rule  of  delectus  personarum , 
17 

How  consent  may  be  given,  16 
Husband  and  wife,  14 
Implied  consent,  16 
Introducing  third  parlies,  15 
Joint  prosecution  of  lawsuit,  14 
Necessity  of  contract,  14 
No  agreement  between  the  partners  them- 
selves, 16 
Operalion  of  law,  14 
Parent  and  child,  14 
Subparlnerships,  17 
Subsequent  ratification,  17 
Transfer  of  partner's  interest,  16 
Unanimous  consent  necessary,  15 
Contract  for  present  or  future  partnership,  5 1 
Abandonment  or  refusal  to  perform,  52 
Contract  for  future  partneiship,  52 
Contract  for  present  partnership,  52 
In  general,  51 

Instances  of  condition  precedent,  52 
Intent  controls,  52 

Not  everv  stipulation    in  a  partnership 
agreement  is  a  condition  precedent,  52 

Signing  articles  not  condition  precedent,  53 

Signing  articles  waived,  52 

Substitution  of  parlies,  53 

Waiver  of  conditions  precedent,  52 
Contract  of  partnership  (see  infra,  Interest  of 
Partner  in  Firm  Property),  64 

Articles  of  partnership,  see  infra,  Articles. 
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PARTNERSHIP,  cont'd. 
Contract  of  partnership,  cont'd. 

Consideration,  see  infra,  CONSIDERATION. 

Express  contract,  65 

Formalities  in  general,  65 

Implied  contract,  65 

Necessity  of  articles,  65 

Necessity  of  writing  under  statute  of  frauds, 

see  infra,  Statute  of  Frauds. 
No  particular  formalities  necessary,  65 
Number  of  partners,  70 
Oral,  65 

Partition  and  sale,  100 
Purpose  of  partnership,  72 

For  buying  and  selling  real  estate,  72 
Illegal  partnerships,  see  infra,  Illegal 

Partnerships. 
In  general,  72 
Requisites  in  general,  64 
Transfer  of  partner's  interest,  104 
Who  may  become  partners,  68 
Written,  65 
Contractors,  63 
Contracts : 

Contracts  made  by  one  partner,  see  infra. 

Contracts  Made  by  One  Partner. 
Dissolution,  217 
Extent  of  liability,  172 
Firm  name,  77 

Addition  of  "  &  Co."  to  signature,  78 

In  general,  77 

Intention  governs.  79 

One  partner  signing  names  of  all  part- 
ners, 78 

Power  to  bind  firm  in  individual  names, 

77  , 

Receiving  benefit  of  contract,  79 
Several  names,  79 

Use  of  partner's  own  name  to  bind  firm, 
78 

Where  no  firm  name  has  been  adopted, 78 
Nature  of  liability  on  contracts,  170 
Power  of  one  partner  to  make  contract  in 

reference  to  firm  business,  149 
Power  of  partner  to  bind  firm,  see  infra. 

Power  of  Partner  to  Bind  Firm. 
Seals,  see  infra.  Seals. 
Specialties,  see  infra,  SEALS. 
Surviving  partners,  224 
Whether  liability  on  contract  is  joint  or  joint 
and  several,  1 70 
Statutory  provisions  making  joint  con- 
tracts, joint  and  several,  171 
Where    contract    imposes    joint  and 

several  liability,  171 
Where  partner  represents  himself  to  be 
sole  member  of  firm,  171 
Contracts  made  by  one  partner  (see  infra. 
Power  of  Partner  to  Bind  Firm),  161 
Acts  done  or  instruments  executed  by  per- 
sons authorized  with  intention  to  bind, 
161 

Bills  and  notes,  see  infra.  Bills  and  Notes. 
Conditions  necessary  to  liability,  163 

Absence  of    notice    of   limitations  on 

actual  authority,  163 
Agency  for  firm,  163 
Agency  question  of  fact,  163 
Express  or  implied  authority,  163 
Firm  not  bound  merely  by  having  ob- 
tained benefit  of  act.  164 
Firm  not  liable  where  credit  is  given 
exclusively  to  acting  partner,  163 


PARTNERSHIP,  cont'd. 
Contracts  made  by  one  partner,  cont'd. 

Contract  in  individual  name  may  be  bind* 

ing  011  firm  if  so  intended.  162 
Dormant  partner,  162 

Liability  of  firm  on  contracts  made  by  one 
partner,  161 

Liability  of  firm  though  connection  with 
transaction  unknown,  162 

Nominal  partner,  162 

Secret  partner,  162 

Silent  partner,  162 
Contribution  and  indemnity,  118 

Acts  beyond  actual  authority,  141 

Contribution    from   copartners   as  joint 
principals,  ng 

Effect  of  agreement  to  assume  liabilities 
on  dissolution,  120 

Expenses  incurred  in  preserving  firm  busi- 
ness or  property,  120 

Limit  as  affected  by  share  in  firm,  121 

Limit  as  fixed  by  agreement,  121 

Limit  as  to  amount,  121 

Limited  by  nominal  capital,  121 

Loss  by  fraud,  119 

Loss  caused  by  negligence  or  incompe- 
tence, 119 

Losses  and  expenses  incurred  in  ordinary 

conduct  of  business,  119 
Mining  partnerships,  229 
Partner  both  principal  and  agent,  118 
Purchaser  of  partner's  share,  119 
Right  as  affected  by  illegality  of  transac- 
tion, 121 

Right  excluded  by  agreement,  119 
Right    to   contributution   for  defending 

suit,  226 

Right   to   contribution    from  individual 
property.  120 

Rule  based  on   ground  of   implied  au- 
thority, 120 

When  partner  entitled  in  general,  118 

Where  one    puts    in  labor  and  another 
capital,  120 
Control  of  business : 

Evidence  of  partnership,  48 
Conversion  of  firm  property  into  individual  prop- 
erty, 18S 

Effect  of  firm's  insolvency,  189 

Exchange  of  firm  property  for  corporate 
stock,  189 

Executory  or  incomplete  transfer,  190 

General  rule  as  to  rights  of  puttiers,  188 
Conversion  of  firm  realty  into  personalty,  106 

Agreement  controlling,  109 

Basis  for  rule,  106 

Conversion  only  so  far  as  necessary,  106 
Conversion  upon  facts  for  all  purposes, 

106 

Descent  where  title  in  name  of  one  only, 

108 

Descent  where  title  vested  in  both  part- 
ners, 108 
Dower  rights,  108 

For  partnership  purposes  realty  must  be 

conveyed  as  realty,  107 
In  England,  106 
In  United  States,  106 

Land  purchased  by  several  persons  not 

for  use  but  for  purposes  of  sale,  107 
Realty  deemed  personalty  when  necessary 
for    adjusting    firm    obligations  and 
equitable  inter  se,  107 
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PARTNERSHIP,  cont'd. 
Co-owners : 

Land  purchased  from  profits  of  land  held 

as  co-owners,  92. 
Partnership  property  where  co-owners  are 
partners  in  profits  from  common  prop- 
erty. 92 

Realty  held  as  tenants  in  common,  97 
When  properly  deemed  partnership  prop- 
erty, 92 

Co-ownership  distinguished  from  partnership,  53 

Agreement  as  to  management  and  use  of 

common  property,  53 
Animals,  54 
In  general,  53  • 
Joint  purchase  to  hold,  54 
Partnership  in  profits  but  not  in  property, 

54 

Purchase  for  division  in  kind,  54 
Purchase  for  resale  and  division  of  profits, 
54 

Resale  and  division  of  gross  proceeds,  54 
Corporations  : 

Corporations  distinguished  from  partner- 
ships, 55 

Illegal  or  unauthorized  corporations,  55 
Promoters  of  corporations  or  joint-stock 

companies,  55 
Who  may  become  partners,  70 

De  facto  partnership,  70 

General  rule,  70 

Power  conferred  by  charter,  70 
Credit : 

Goods  for  private  use  purchased  on  credit 

of  firm,  146 
Pledge  of  firm  credit  to  pay  private  debts, 

146 

Power  of  partner  in  trading  firm  to  borrow  on 
firm's  credit,  154 
In  general,  154 

Power  to  pledge  or  mortgage  firm  per- 
sonalty, 154 
Power  of    partner   to  purchase  on  firm 
credit  goods  required  in  firm  business, 
149 

Deal,  see  infra.  Good  Faith. 
Death  (see  infra.  Conversion  of  Firm  Realty 
into  Personalty;  Dissolution;  Surviv- 
ing Partner): 

Continuation  of  business,  see  infra,  Con- 
tinuation of  Business. 

Continuance  of  business  upon  death  of  part- 
ner, see  infra.  Continuance  of  Business 
upon  Death  of  Partner. 

Surviving  partners,  see  infra.  Surviving 
Partners. 

Debts  (see  infra,  Novation  and  Assumption 
of  Debts): 

Apfilication  of  assets  to  liabilities,  see  infra. 
Application  of  Assets  to  Liabilities. 

Authority  to  collect  after  dissolution,  213 

Power  of  partner  to  transfer  property  in 
payment  of  firm  debts,  150 

Power  to  bind  firm  by  acknowledgment 
of  debt,  150 
Declarations,  49 

Definition  (see  infra.  Classification  and 
Definition;  Essential  Elements),  13 

Criticisms  of  usual  definitions,  13 

Sharing  profits,  see  infra.  Sharing  Profits. 

Statutory  definition,  13 
Delectus  personarum,  15 

Consequences  of  rule,  16 
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PARTNERSHIP,  cont'd. 
Delectus  personarum,  cont'd. 

How  consent  may  be  given,  16 
Implied  consent,  16 
Mining  partnerships,  227 
Ratification,  17 
Statement  of  rule,  15 
Transfer  of  partner's  interest,  16 
Descent,   see   infra,  Conversion  of  Firm 

Realty  into  Personalty. 
Dissolution,  199 

Accomplishment  of  object  of  partnership, 
203 

Admission  of  liability,  217 
Authority  after  dissolution,  211 
Authority  as  to  negotiable  paper,  see  infra. 

Bills  and  Notes. 
Authority  to  collect  debts,  receive  pay- 
ment, and  grant  discharges,  213 
Authority  to  defend  suits  against  firm, 
217 

Bankruptcy,  202 

Bills  and  notes,  see  infra.  Bills  and  Notes. 
By  acts  of  parties,  202 
By  operation  of  law,  199 
Change  of  membership,  206 
Checks,  power  to  issue,  216 
Consent,  mutual,  203 

Continuance  of  business  upon  death  of  part- 
ner, see  infra,  Continuance  of  Business 
upon  Death  of  Partner. 
Contracis,  217 
Death  of  partner,  199 

Contract  for  employment  by  the  firm, 
200 

Death  ipso  facto  dissolves  firm,  199 
Duty  of  survivors  to  wind  up  business, 
200 

In  general,  199 

New  firm  where  there  is  provision  as  to 

continuance,  201 
Partnership  carried  on  after  death  of 

partner  under  provisions  of  will,  201 
Property  affected  by  agreement,  202 
Provisions  as  to  continuance,  201 
Provisions  as  to  continuance  preventing 

dissolution,  201 
Upon  whom  provisions  as  to  continu- 
ance binding,  202 
Debts : 

Authority  to  collect  debts  after  dissolu- 
tion, 213 
Decree  of  court,  208 

At  whose  instance  dissolution  granted, 
211 

Effect  of  filing  suit,  208 
In  general,  208 

Fraud  in  formation  of  firm,  209 
Grounds  of  dissolution  by  decree,  209 
Impossibility  of  success,  209 
Insanity  of  partner,  209 
Partner's  misconduct,  210 
What  constitutes  misconduct  of  partner, 
210 

When  resort  to  equity  proper,  208 
Firm  name,  216 
Form  of  agreement.  203 
Fraud  in  formation  of  firm,  209 
Good  faith  after  dissolution,  117 
Impossibility  of  success,  209 
Insanity,  209 

Insolvency  or  bankruptcy,  202 
Interest  ceases  at  dissolution,  125 

Volume  XXII. 


Partnership. 


INDEX. 


Partnership. 


PARTNERSHIP,  cont'd. 
Dissolution,  cont'd. 

Interest  on  balance  retained  by  one  part- 
ner after  dissolution,  126 

Liabilily  fot  future  acts,  176 

Lien  of partner ;  see  infra,  Lien  of  Partner 

Liquidating  partners,    see    infra.  Liqui- 
dating Partners. 

Marriage  of  female  partner,  202 

Mining  partnerships,  232 

Mortgage,  212 

Necessity  for  actual  cessation  of  business, 
204 

Negotiable  paper,    see    infra.   Bills  and 
Notes. 

Notice  of  dissolution  or  retirement  see  infra, 
Notice  of  Dissolution  or  Retirement. 
Partnership  continues  until  firm  affairs 

wound  up,  2ri 
Payment,  213-214 

Authority  to  receive  payments  after  dis- 
solution, 213 
Power  to  authorize  appearance  of  copart- 
ner, 217 

Power  to  incur  new  obligations  incidental  to 
those  existing,  214 
General  rule,  214 
In  case  of  bankrupt  partner,  214 
Power  to  sign  firm  name,  216 
Return  on  dissolution  of  firm,  86 

Advances  by  one  partner  in  excess  of 

another,  87 
Deficiencies  in  assets  to  be  borne  pro- 
portionately, 87 
Distribution  in  proportion  to  contribu- 
tion, 87 

Each  partner's  contribution  regarded  as 

a  firm  debt,  86 
Liability   of    partner   contributing  no 

capital,  87 
Necessity  for  return  of  capital  to  those 

contributing,  86 
One  whose  capital  is  service  not  liable 

for  money  capital  lost,  88 
Partner  contributing  no  capital  entitled 

to  none,  87 
Partner   contributing   only   time  and 

services,  87 
Presumption  as  to  equality  of  contribu- 
tions, 88 

Presumption  that  such  losses  are  shared 
equally,  87 
Rights  and  duties  as  to  firm  assets,  212 

In  general,  2t2 

Power  to  sell  or  mortgage,  212 
Rights  and  liabilities  of  subsisting  con- 
tracts, 217 

Rights,  powers,  and  liabilities  after  disso- 
lution, 211 
Risjht  to  dissolve  at  any  time,  203 
Sale,  212 

Specific  agreement  not  necessary,  203 
Surviving  partners,  see  infra,  Surviving 

Partners. 
Transfer  of  one  partner's  interest,  206 

General  rule,  206 

Sale  by  one  partner  to  his  copartner,  207 
Transfer  held  to  be  evidence  of  dissolu- 
tion only,  207 
Transfer  held  to  be  insufficient  to  dis- 
solve firm,  207 
Where  business  of  firm  becomes  unlaw- 
ful, 202 


PARTNERSHIP,  cont'd. 
Dissolution,  cont'd. 

Where  stipulated  term  expired,  202 

Continuance  beyond  term  by  agreement, 

203 

In  general,  202 
Dissolution  by  act  of  one  partner,  204 

No  liability  to  a  copartner  for  damages 

where  no  time  fixed,  205 
Partnership  for  certain  definite  objects,  205 
Partnership  for  fixed  term,  205 
Where  no  time  fixed,  204 
Dissolution  by  award  of  arbitrators,  211 
Division  of  Profits,  130 

Regulation  of  mode,  time  and  amount  in 

absence  of  agreement,  130 
What  may  ue  treated  as  profits,  130 
Documentary  evidence,  49 
Books  and  accounts,  127 
Firm  books  as  evidence  of  character  of 

immovables,  89 
Partnership  books,  49 
Dormant  partners,  63 

Liability  of  firm  on  contracts  made  by  one 

partner,  162 
Notice  of  retirement,  178 
Dower : 

Conversion  of  firm  realty  into  personalty, 

108 

Dutv  to  conform  to  articles  of  partnership, 
128 

Duty  to  exercise  care  and  skill,  128 

In  general,  128 

Liability  for  acts  of  competent  agents,  128 
Losses  not  caused  by  negligence  or  bad 
faith,  128 

Duty  to  observe  good  faith,  see  infra.  Good 
Faith. 

Elements,  see  infra.  Essential  Elements. 
Entity,  see  infra.  Firm  Considered  as  En- 
tity. 

Equitable  conversion,  see  infra,  Conversion 
or  Firm  Realty  into  Personalty. 

Essential  elements,  14 

Contract  between  partners,  see  infra.  Con- 
tract Between  Partners. 
In  general,  14 

Sharing  profits,  see  infra.  Sharing  Pro- 
fits. 

Tests  of  partnership,  see  infra.  Tests  of 
Partnership. 
Estoppel  (see  infra.  Holding  Out): 

Admissions,  141 
Evidence : 

Sharing  gross  returns,  44 
Application  of  rule,  45 
Co-oivners,  46 
Farming  on  shares,  45 
Illustrations  of  rule,  45 
Lease,  46 

Sharing  gross  returns  no  evidence  of 

partnership,  44 
Statement  of  rule,  44 
Evidence  of  partnership,  38 

Admissions,  49 

Articles  of  partnership,  39 

As  between  partners  and  as  to  third  per- 
sons, 38 

Burden  of  proof,  39 

Capital,  46 

Certificate  of  partnership,  3S 
Circumstantial  evidence,  40 
Common  stock,  46 
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PARTNERSHIP,  cont'd. 
Evidence  of  partnership,  cont'd. 

Conduci  of  parties,  47 

Contract  of  partnership,  39 

Declaraiions,  49 

Documentary  evidence,  49 

General  reputation,  50 

Holding  out,  39 

In  general,  38 

Mercantile  reports,  50 

Parol  evidence,  40 

Partnership  books,  49 

Position  as  plaintiffs  and  defendants,  38 

Prior  and  subsequent  facts,  49 

Proof  by  partners,  38 

Proof  by  third  persons,  38 

Sharing  profits  and  losses,  40 
Conclusiveness,  40,  41 
Prima  facie  evidence,  41 
Sharing  both  profits  and  losses,  40 
Sharing  gross  returns,  44 
Sharing  losses  or  expenses  only,  46 
Sharing    profits,    nothing   said  about 
losses,  41 

Sharing  profits  with  stipulation  against 
losses,  43 
Surrounding  circumstances,  39 
Use  of  firm  name,  49 
Execution  (see  infra.  Attachment  or  Exe- 
cution for  Individual  Debt): 
Levy  upon  individual  property  of  one  or 
more  partners,  173 
Executors  and  administrators  (see  infra,  Sur- 
viving Partners),  220,  221 
Use  of  name  with  permission  of  legal 
representatives,  81 
Expense,  see  infra,  Contribution  and  In- 
demnity; Losses. 
Expulsion  of  partner,  130 

Effect  of  expulsion  in  violation  of  rules, 
131 

Necessity  for  exercise  of  good  faith,  130 
Necessity  for  express  agreement  confer- 
ring power,  130 
Necessity  to  assign  reason,  131 
Power  strictly  construed,  131 

Extra  services,  see  infra.  Right  to  Compen- 
sation for  Services  in  Firm  Business. 

Farmers,  63 

Fire  insurance : 

Power  of  one  partner  to  insure  firm  prop- 
erty, 149 

Firm  capital  (see  infra.  Interest;  Partner- 
ship Property),  84 
Contributions  may  be  equal  or  unequal,  85 
Definition,  84 
Diminution,  86 
Increase,  86 

Lien  or  incumbrance  on  contribution  to 

be  taken  into  account,  86 
Money,  property,  or  use  of  property,  85 
Nature,  84 

Partnership  capital  and  partnership  prop- 
erty distinguished,  84 
Return  on  dissolution  of  firm,  86 

Advances  by  one  partner  in  excess  of 

another,  87 
Deficiencies  in  assets  to  be  borne  pro- 
portionately, 87 
Distribution  in  proportion  to  contribu- 
tion, 87 

Each  partner's  contribution  regarded  as 
a  firm  debt,  86 


PARTMOItSHII',  cont'd. 
Firm  capital,  1  ont'd. 

Return  on  dissolution  of  firm,  cont'd. 

Liability  of  partner  contributing  no 
capital,  87 

Necessity  for  return  of  capital  to  those 
contributing,  86 

One  whose  capital  is  service  not  liable 
for  money  capital  lost,  88 

Partner  contributing  no  capital  entitled 
to  none,  87 

Partner  contributing  only  lime  and 
services,  87 

Presumption  as  to  equality  of  contribu- 
tions, 88 

Presumption  that  such  losses  are  shared 
equally,  87 
Rights  of  partners  as  to  capital,  86 
Time,  labor,  and  skill  of  partner,  86 
What  may  be  contributed,  85 
Firm  considered  as  entity,  75 

Actions  against  partnerships,  76 
Actions  by  partnership,  75 
At  common  law,  75 

Change  of  membership  works  dissolution, 
76 

Limited  recognition  as  entity,  76 
Partner  cannot  be  debtor  or  creditor  of 
firm,  76 

Statutory  recognition  as  entity,  79 
Firm  name,  76 

&  Co.,  81,  82 

Bills  and  notes,  see  infra,  Bills  and  Notes. 
Contracts,  77 

Addition  of  "  &  Co."  to  signature,  78 

In  general,  77 

Intention  governs,  79 

One  partner  signing  names  of  all  part- 
ners, 78 

Power  to  bind  firm  in  individual  names, 
77 

Receiving  benefit  of  contract,  79 
Several  names,  79 

Use  of  partner's  own  name  to  bind  firm, 
78 

Where  no  firm  name  had  been  adopted, 
78 

Conveyance  of  real  property,  79 

Conveyance  of  realty  and  exception  to 
general  rule  as  to  use  of  firm  name,  79 

Effect  of  using  firm  name  containing 
names  of  partners  in  such  convey- 
ance, 80 

Displaving  name  of  principal  or  partner, 
82 

Filing  and  publishing  certificate,  82 
Former  partner,  81 
Name  part  of  firm  name,  49 
Necessity  for,  76 

Partner  can  bind  firm  only  by  firm  name, 
77 

Power  to  sign  firm  name  after  dissolution, 

216 
Purpose,  77 

Representative  provisions,  81 
Right  to  trade  name,  83 
Use,  77 

Use  in  other  than  firm  transaction  im- 
proper, 77 

Use  of  firm  name  as  evidence  of  partner- 
ship, 49 
What  name  may  he  adopted,  80 

Different  names  in  different  places,  8i 
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PARTNERSHIP,  cont'd. 
Firm  name,  cont' '</. 

What  name  may  be  adopted,  cont'd. 

Displaying  name  of  principal  or  partner, 

82 

In  absence  of  statute,  80 
Name  appropriate  for  corporation,  80 
Name  appropriate  to  corporation,  82 
Name  of  former  partner,  81 
Name  of  individual  not  interested,  80 
Name  of  one  not  partner,  82 
Name  of  one  partner  used  as  firm  name, 
80 

Representative  provisions,  81 

Right  of  successors  to  use  name  with 

permission  of  legal  representatives,  81 
Statutory  provisions,  81 
Use  of  "  &  Co."  to  represent  actual 

partner,  82 

Firm  property,  see  infra.  Partnership  Prop- 
erty. 

Fraud,  statutes  of,  see  infra,  Statutes  of 

Fraud. 
Fraud : 

Assumption  of  debts  of  old  firm,  176 

Assumption  of  debts  of  old  firm  procured 
by  fraud,  176 

Fraud  committed  by  one  in  ordinary  con- 
duct of  firm  business,  167 

Transfer  of  partnership  interest  to  copart- 
ner, 105 

Fraudulent  sales  and  conveyances,  186 
Future  partnership  : 

Statute  of  frauds,  67 
Futures,  73 
General  partner,  64 
General  partnership,  60 
General  reputation,  50 
Good  faith,  114 

Acquirement  of  adverse  title  or  interest, 
116 

After  dissolution,  115 

Application  of  rules  to  sales  between  part- 
ners, 115 

Commissions  for  influencing  firm  trans- 
actions, 117 

Duty  of  good  faith  not  confined  to  actual 
partners,  115 

Duty  of  partners  to  observe  good  faith  to- 
wards each  other,  114 

Information  acquired  as  partner,  117 

Mining  partnerships,  229 

Private  benefits  from  firm  transactions,  115 

Purchase  of  claims  against  firm,  116 

Purchasing  or  dealing  in  firm  property  for 
private  benefit,  117 

Renewal  of  lease  of  firm  premises  in  indi- 
vidual name,  117 

Use  of  firm  funds  for  private  speculation, 
117 

Good  will,  91 

Gross  returns,  sharing,  44 
Heirs  (see  infra.  Conversion  of  Firm  Realty 
into  Personalty): 
Legal  title  to  realty  descends  to  heirs,  98 
Holding  out,  39 
Partnership  by  estoppel  or  holding  out,  55 
Authority  may  be  inferred,  58 
Connecting  defendant  with  holding  out, 
58 

Consent  obtained  by  fraud,  58 
Consent  of  person  to  be  charged,  58 
Continuance  of  business  in  old  name,  57 


PARTNERSHIP,  cont'd. 
Holding  out,  cont'd. 

Partnership  by  estoppel  or  holding  out,  cont'd. 

Creditor  not  misled,  59 
Failure  to  give  notice  of  retirement,  56 
Holding  out  to  all  the  world,  58 
Intended  future  partnership,  57 
Knowledge  and  reliance  on  holding  out, 
59 

Question  of  fact,  57 

Ratification  of  act,  58 

Sharing  profits  or  losses  immaterial,  56 

Statement  of  rule,  55 

Torts,  59 

What  constitutes  holding  out,  56 

Priorities  of  firm  creditors,  195 
Husband  and  wife,  1 5 

Contract  between  partners,  14 
Illegality  of  business : 

Dissolution   where  business  of  firm  be- 
comes unlawful,  202 
Illegal  partnerships,  72 

Accounting,  74 

Aid  from  courts,  74 

Assets  in  copartner's  hands,  74 

Bidders,  74 

Contracts  for  illegal  purposes  void,  72 
Contribution  and  indemnity,  121 
Effect  of  illegality,  74 
Futures,  73 

Illegality  must  plainlv  appear,  73 

Illegal  practices  of  legal  partnership,  74 

Illustrations,  73 

Partial  illegality,  74 

Public  offices,  73 

Restraint  of  trade,  73* 

Third  persons,  75 

Unlicensed  or  disqualified  persons,  73 
Implied  contracts,  65 
Incoming  partners,  64 

Indemnity,  see  infra.  Contribution  and  In- 
demnity. 

Indemnity  bond  for  payment  of  debts,  185 
Independent  contractors,  63 
Infants : 

Who  may  become  partners,  68 
Information : 

Information  acquired  as  partner,  117 
Insanity : 

Dissolution,  209 

Who  may  become  partners,  69 
Insolvency,  see  infra.  Application  of  Assets 

for  Liabilities. 
Insolvency  and  bankruptcy : 

Dissolution,  202 
Insurance : 

Power  to  insure  firm  property,  149 
Intention  of  parties,  24 

Expressed  intent  in  doubtful  cases,  27 

General  rule,  24 

Intention  always  controlling  under  modern 
doctrine,  25 

Intention  immaterial  as  to  third  persons 
under  former  doctrine,  25 

Legal  and  not  expressed  intent  control- 
ling, 26 

No  partnership  although  expressly  in- 
tended, 27 

Parties  mistaking  effect  of  agreement,  26 
Substance  not  form  of  agreement  controls, 

26 

Interest : 

Liability  of  liquidating  partner,  219 
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PARTNERSHIP,  confd. 
Interest,  cont'd. 
P.ight  to  interest  on  balances,  124 

Advances,  125 

Balance  retained  by  one  partner  after 

dissol  ution,  126 
Capital  actually  paid  in,  125 
Capital  of  one  not  paid  in,  125 
Dissolution,  125,  126 
Express  or  implied  agreement  to  pay, 

124 

Failure  to  pay  in  capital  agreed  to,  125 
In  absence  ot  agreement,  125 
In  general,  124 

Mercantile  usage  and  the  course  of  trade 
dealings,  124 

Overdrafts,  125 

Undivided  profits,  125 
Share  of  profits  in  lieu  of  or  in  addition  to  in- 
terest on  money  lent,  34 

Bona  fide  loan,  35 

In  genei al,  34 

Liability  to  repay  loan  material,  35 
Losses,  36 
Presumption,  36 

Rights  and  powers  of  alleged  lender 
material,  35 
Sharing  profits  in  lieu  of  interest,  18 
Surviving-  partner,  225 
Interest  of  partner  in  firm  property,  95 

Attachment  or  execution  for  individual  debt, 

see  infra.  Attachment  or  Execution 

for  Individual  Debt. 
Balance  due  after  debts  paid  and  equities 

between  partners  adjusted,  98 
Each  has  joint  interest  in  whole  but  not 

separate  interest  in  any  part,  95 
General  rule,  95 

Interest  in  realty  and  personalty  stand 

upon  the  same  footing,  99 
Legal  title  to  realty,  97 
Legal  title  to  realty  descends  to  heirs,  98 
May  sell  specific  partnership  property  and 

pass  title,  95 
Nature  of  interest,  95 

Partner  cannot  transfer  undivided  interest 

in  partnership  article,  95 
Property  vests  in  survivor  upon  death  of 

partner,  96 
Real  and  actual  interest  of  partner,  98 
Realty  held  as  tenants  in  common,  97 
Right  to  have  sale  or  partition,  99 

Conflicting  views  as  to  realty,  99 

Debts  unpaid,  100 

General  rule,  99 

Provisions  in  partnership  articles,  100 

Rule  uniform  in  case  of  personalty,  99 
Right  to  transfer  interest,  95 
Shares  of  each  partner,  100 

Agreements  as  to  profits  presumed  to 
apply  to  losses,  101 

How  regulated,  100 

Presumption  as  to  equal   division  of 

profits  and  losses,  101 
Presumption  of  equality,  101 
Presumption  of  equality  regardless  of 

unequal  contribution,  101 
Profits  shared  according  to  agreement 

in  articles  of  partnership,  100 
Survivor  must  account  to  representatives 

of  deceased  partner,  97 
Survivor  takes  assets  charged  with  trust 
on  death  of  partner,  96 
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PARTNERSHIP,  confd. 

Interest  of  partner  in  firm  property,  cont'd. 
Transfer  of  interest,  104 

Consideration,  105 
Disclosure,  105,  106 
Fraud,  105 

Right  to  transfer  to  third  persons,  104 

To  copartners,  105 
Interpretation,  see  infra,  ARTICLES. 
Investment  of  capital,  34 
Joint  or  joint  and  several  liability,  170 
For  torts  and  breaches  of  trust,  171 
On  contracts,  170 
Joint-stock  companies,  173 
Joint  tenants  and   tenants  in  common  (see 
infra,  CO-OWNERS;    Co-OWNERSHIP  DIS- 
TINGUISHED from  Partnership): 
Mining  partnerships,  227-228 
Judgment  (see  infra,  Judgment): 

Merger  of  judgment,  186 
Judicial  sales : 

Partnership  between  bidders,  74 
Landlord  and  tenant,  see  infra,  Rent. 
Leases  (see  infra,  Rent): 

Power  of  one  partner  to  bind  firm,  151 
Share  of  gross  receipts,  46 
Liability  (see  infra.  Articles;  Beginning  of 
Liability;  Duty  to  Exercise  Care  and 
Skill): 

Application  of  assets  to  liabilities,  186 
Contracts  made  by  one  partner,  see  infra. 

Contracts  Made  by  One  Partner. 
Duty  to  observe  good  faith,  see  infra.  Good 

Faith. 
Extent  of  liability,  172 

Each  partner  liable  for  whole  amount  of 

firm  obligation,  172 
Torts,  172 

Power  of  partner  to  bind  firm,  see  infra, 

Power  of  Partner  to  Bind  Firm. 
Stipulations  limiting  liability,  173 
Termination  of  liability,  see  infra,  Termi- 
nation of  Liability. 
Torts,  see  infra.  Torts. 
Liability  to  contribution  and  indemnity,  see 

infra  Contribution  and  Indemnity. 
Lien  of  partner,  131 

Against  whom  available,  132 
All  partnership  assets  at  dissolution  or 

ascertainment  of  share,  133 
Assignee  of  partner's  share,  132 
Basis  for  priority  of  firm  creditors,  135 
Conversion  into  separate  property,  133 
Definition,  131 

Extends  to  whatever  due  to  or  from  firm 

by  or  to  members,  132 
How  enforced,  135 
How  lost,  133 
Illegal  partnerships,  132 
In  general,  131 
Mining  partnerships,  229 
Nature,  132 

Of  what  properly  lien  attaches,  133 
Partner  may  not  apply  firm  property  to  in- 
dividual use  or  debts,  134 
Valid  sale  to  stranger,  134 
Limitation  of  actions,  186 

Power  to  bind  firm  by  acknowledgment  of 
debt,  150 
Limited  partnerships,  173 
Liquidating  partners,  217 

Appointment  merely  takes  away  authority 
of  other  partners,  218 
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PARTNERSHIP,  cont'd. 
Liquidating  partners,  cont'd. 

Collecting  and  adjusting  debts,  218 
Definition  of  liquidating  partner,  64 
Delegation  of  authority  to  one  or  more 

partners,  217 
Effect  of    notice   of   appointment  upon 

powers  of  other  partners,  219 
Liability  for  inierest  and  profits,  219 
Negotiable  paper,  219 
Paying  liabilities,  218 
Pennsylvania,  219 
Powers  and  duties,  218 
Rights,  powers,  and  liabilities  in  general, 

217 

Right  to  compensation,  220 
Same  powers  as  other  partners  after  dis- 
solution, 218 
Loans,  see  infra,  Interest. 
Losses  (see  infra,  Contribution  and  Indem- 
nity; Evidence  of  Partnership): 
Articles,  111 

Holding  out  as  partner,  56 
Liability  for  losses,  36,  37 
Presumption  as  to  division  of  losses,  101 
Sharing  losses  or  expenses  only,  46 
Stipulated  liability  for  losses  or  expenses, 
33 

Stipulation  that  some  shall  stand  greater 

part  of  loss,  71 
Surviving  partner,  225 
Majority  (see  infra,  Expulsion  of  Partner), 

129  * 

Acts  must  be  in  good  faith  and  not  for 

private  benefit,  129 
Changes  in  business  or  terms  of  association, 

129 

Express   provision  that  majority  shall 
govern  held    not  to  authorize  such 
radical  changes,  130 
Majority  cannot  lawfully  bind  firm,  129 

Effect  of  equal  division  of  opinion,  129 

Majority  may  forbid  acts  as  to  which  they 
control,  160 

Matters  within  scope  of  firm  business,  129 

Mining  partnerships,  229 

Minority  should  have  notice  of  proposed 
action,  129 

Power  of  majority,  129 

Power  of  majority  in  absence  of  agree- 
ment, 129 

Power  to  bind  dissenting  minority,  160 
Regulation  by  express  agreement  in  arti- 
cles, 129 
Malpractice,  805 
Management : 

Right   to  participate   in  management,  see 
infra.  Right  to  Participate  in  Man- 
agement. 
Managing  partner : 

Compensation  for  services  in  firm  busi- 
ness, 122 
Marriage : 

Marriage  of  female  partner  working  dis- 
solution, 202 
Married  women : 

Who  mav  become  partners,  6g 
Master  and  servant  (see  infra,  Salary): 

Power  of  one  partner  to  engage  servants 
or  agents,  150 
Mechanics'  liens : 

Power  of  one  partner  to  bind  firm,  151 
Merger  of  judgment,  186 
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PARTNERSHIP,  cont'd. 
Mining  Partnerships,  63,  226 

Accounting,  230 
Acquiring  adverse  interest,  229 
Contract  cetween  partners,  227 
Cost-book  mining  companies  in  England, 

227 

Definition,  226 
Delectus  per  sonar um ,  227 
Dissolution  and  winding  up,  232 
Distinguished  from  co-ewnership,  223 
Distinguished  from  ordinary  partnerships, 
227 

England,  227 

Evidence  of  partnership,  228 
Grub-stake  contracts,  232 
Liability  of  partner  on  firm  obligations,  231 
Nature,  226 
Particular  powers,  230 
Partition,  230 
Partnership  property,  232 
Partner's  lien,  230 
Power  of  majority,  229 
Power  of  manager,  230 
Power  of  partner  to  bind  firm,  230 
Priority  between  firm  and  separate  credit- 
ors, 231 
Profit  sharing,  227 

Prospecting  or  grub-stake  contracts,  232 
Relation  of  trust  and  confidence,  229 
Retiring  partner,  231 

Rights  and  liabilities  as  to  third  person, 
230 

Rights  and  liabilities  inter  se,  229 
Tenants  in  common  of  mine  as  partners, 

227 

What  constitutes,  226 
Misappropriation  of  money  (see  infra,  Torts): 

Employment  of  trust  money  for  partner- 
ship purposes,  169 
Mistake : 

Party  mistaking  effect  of  agreement.  26 
Mortgages  (see  infra.  Application  of  Assets 

to  Liabilities): 
Mortgage  after  dissolution,  212 

Power  of  one  partner  to  mortgage  firm 

property,  154 
Power  of  partner  to  bind  firm,  157 
Surviving  partners,  223 
Mutual  agency,  23 

Absence  of  authority  to  act  for  associates, 
24 

Community  interest,  29 
Mutual  agency  as  test  of  partnership,  23 
Persons  sharing  profits  as  principals  are 
partners,  23 

Name,  see  infra.  Firm  Name. 

Negligence,  168 

Negotiable  instruments,  see  infra,  Bills  and 
Notes. 

Ne*>v  partner,    see    infra,    Delectus  Per- 

sonarum. 
Nominal  partners,  64 

Liability  of  firm  on  contracts  made  by  one 
partner,  162 
Nontrading,  62 
Notice : 

Agreement  restricting  partner's  authority,  142 

Burden  of  proving  notice  on  partner  dis- 
claiming liability,  143 
Persons  having  notice  of  restriction,  143 
Right  to  restrict  authority  by  agreement, 
142 
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PARTNKRSHIP,  cont'd. 
Notice,  cont'd. 

Notice  of  dissent  by  one  of  two  partners, 
160 

Notice  to  partner  as  notice  to  firm,  139 
Notice  of  dissolution  or  retirement,  177 

Actual  notice  to  persons  having  had  deal- 
ings with  firm,  179 
As  to  persons  not  having  had  dealings 

with  the  firm,  180 
Dissolution  by  operation  of  law,  178 
Dormant  partners,  178 
Facts  held  insufficient  to  prove  notice,  180 
Facts  held  sufficient  to  prove  notice,  180 
Liability  of  partner  for  future  acts,  177 
Manner  of  giving  immaterial,  180 
Not  enough  that  fact  is  notorious,  180 
Notice  in  public  and  notorious  manner, 
180 

Notice  to  agent  as  notice  to  principal,  180 
Proper  evidence  to  be  considered  in  de- 
termining fact  of  actual  notice,  180 
Publication  in  newspaper  insufficient,  180, 
181 

Secret  partners,  178 
Sufficiency  of  notice,  179 
Torts  subsequently  committed,  178 
When  necessary,  177 
When  unnecessary,  178 
Who  may  give  notice,  179 
Novation  and  assumption  of  debts,  182 

Accepting  note  of  individual  or  new  firm, 
184 

Agreement  between  partners  as  ex- 
tinguishment of  indebtedness  to  firm, 
185 

Agreement  between  partners  independent 
of  creditor's  assent,  184 

Agreement  by  new  firm  to  assume  liabili- 
ties. 182 

Application  of  rule,  183 

Consideration,  183 

Delay  in  demand  of  payment,  184 

Demand  or  receipt  of  payment  from  new 
firm,  184 

Effect  of  suretyship  by  creditor  on  copart- 
ner's covenant,  184 

General  statement  of  the  rule,  182 

Implied  undertaking,  185 

Indemnity  bond  for  payment  of  debts, 
185 

Necessity  for  showing  insufficiency  of  firm 

assets  to  pay  debts,  185 
No  presumption  of  novation  created  by 

mere  retirement,  183 
Novation  question  of  fact,  183 
Proof  of  claim  against  estate  of  partner 

assuming  indebtedness,  184 
Relation  of  principal  and  surety  created 

by  assumption  of  debts,  185 
Silence  of  creditor  as  assent,  184 
Statute  of  frauds,  175,  176 
Novation  and  assumption  of  debts  of  old  firm,  175 
Agreement  between    new    partners  and 

creditors  necessary,  176 
Agreement  implied  in  favor  of  new  firm, 

176 

Relief  from  assumption  procured  by 
fraud,  176 

Rights  acquired  by  creditors,  175 

Statutes  of  fraud,  175,  176 
Number  of  partners,  70 
Operation  of  law,  14 
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PARTNERSHIP,  cont'd. 

Oral    contracts    (see    infra,    STATUTE  01 

Frauds),  65 
Ostensible  partners,  63 
Overdraft : 

Interest,  125 
Parent  and  child,  14 
Parol  evidence,  40 
Particular  partnership,  61 
Partition  (see  infra,  INTEREST  of  Partner  in 
Firm  Property): 
Mining  partnerships,  230 
Partnership : 

Whether  one  firm  may  enter  into  a  con- 
tract of  partnership  with  another  firm, 
70 

Partnership  property  (see  infra.  Firm  Cap- 
ital), 88 

Application  of  assets  to  liabilities,  see  infra. 

Application  ok  Assets  to  Liabilities. 
Changing  joint  into  separate  property  and 

vice  versa,  109 
Choses  in  action.  90 

Conversion  of  firm  property  into  individual 
property,  see  infra,  Conversion  of  Firm 
Property  into  Individual  Property. 
Conversion  of  firm  realty  into  personalty, 
see  infra.  Conversion  of  Firm  Realty 
into  Personalty. 
Firm  books  as  evidence  of  character  of 

immovables.  89 
Good  will,  gi 

Intention  as  to  real  property,  90 
Intention    evidenced    by  express  agree- 
ment, 88 
Intention  governs,  88 

Intention  implied  from  circumstances,  89 

Interest  of  partner  in  firm  property,  see  in- 
fra. Interest  of  Partner  in  Firm  Prop- 
erty. 

Judgments,  commissions,  etc.,  90 
Land  bought  and  improved  with  partner- 
ship funds,  91 
Land  purchased  from  profits  of  land  held 

as  co-owners,  92 
Mining  partnerships,  232 
Personal  property,  90 

Property  bought  with  firm  funds  or  used 
by  firm  remaining  individual  property, 

92 

Property  originally  brought  in  or  subse- 
quently acquired  for  partnership  pur- 
poses, 89 

Property  purchased  with  firm  assets,  91 
Property  used  for  partnership  purposes 

may  remain  individual  property,  92 
Question    whether   land   is  partnership 

property,  89 
Real  property,  90 

Title  taken  in  individual  names  of  part- 
ners, 91 
Title  to  personalty.  93 
Title  to  realty,  see  infra,  Title. 
Trademarks,  01 
What  constitutes,  88 

Where  co-owners  are  partners  in  profits 

from  common  property,  92 
Withdrawal  of  part  of  common  stock,  92 
Partnership    property  distinguished  from 

partnership  capital,  84 
Partner's  interest  in  firm's  property  : 

Transfer  of  interest,  see  infra.  Dissolution. 
Partner's  lien,  see  infra,  Lien  of  Partner. 
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PARTNERSHIP,  cont'd. 
Patents,  351 

Partnership  in  patent  rights,  416 
Payment  (see  infra,  Novation  and  Assump- 
tion of  Debts),  181 
Application  of  payment,  182 
Authority  after  dissolution,  213 
Dissolution,  213-214 

Payment  by  one  as  discharge  for  all,  181 

Payment  of  debt  out  of  profits,  30 

Payments  in  proportion  to  profits,  ig 

Power  of  one  partner  to  receive  payment 
of  firm  debts  and  give  receipts,  148 

Sharing  profits  in  lieu  of  rent,  18 

Surviving  partners,  224 
Personalty,  see  infra.  Conversion  of  Firm 

Realty  into  Personalty. 
Pledge  and  collateral  security,  850 

Power  of  one  partner  to  pledge  firm  prop- 
erty, 154 
Power  of  attorney,  158 
Poiu:r  of  majority,  see  infra,  Majority. 
Power  of  partner  to  bind  firm  (see  infra.  Con- 
tacts made  11Y  one  Partner),  135 

A  cs  beyond  actual  authority.  141 

Actual  authority,  135 

Actual  authority  dependent  on  agreement, 
137 

Admissions  and  representations  by  part- 
ner, 140 
Agency,  135 

Apparent  or  implied  authority,  141 

Acceptance  of  shares  of  stock  in  pay- 
ment of  firm  debt,  157 

Accommodation  indorsements,  157 

Acknowledgment  of  debt,  150 

Acts  apparently  not  connected  with  ordi- 
nary business,  144 

Acts  as  to  which  no  authority  implied, 
155 

Acts  necessary  for  carrying  on  business 

in  the  usual  way,  144 
Acts  within  implied  authority  in  absence 

of  agreement,  148 
Actual  authority,  145 
Assent  or  adoption  by  parol,  159 
Assignment  of  choses  in  action,  148 
Assignments  for  benefit  of  creditors,  155 
Bills  and  notes,  see  infra,  Bills  and 

Notes. 

Burden  of  proving  notice  of  restriction, 
143 

Checks,  148 

Collection  of  firm  debts,  148 
Compromise  and  discharge  of  claim,  148 
Confession  of  judgment,  156 
Contracts  in  reference  to  firm  business 
149 

Conveyance  of  firm  realty,  157 
Credit,  154 
Credit  of  firm,  146 
Employment  of  attorney,  150 
Engaging  servants  or  agents,  150 
Execution  of  bond  for  title,  151 
General  rule  as  to  power  to  bind  firm, 
141 

Goods  for  private    use   purchased  on 

credit  of  firm,  146 
Guaranty,  157 
Insuring  firm  property,  149 
Leases,  151 
Mechanic-s'  liens.  151 
Mortgage  of  firm  realty,  157 

1406 


PARTNERSHIP,  cont'd. 

Power  of  partner  to  bind  firm,  cont'd. 
Apparent  or  implied  authority,  cont'd. 
Nature  of  business  as  controlling,  147 

Negotiable  paper,  see  infra.  Bills  and 
Notes. 

Notice  of  restriction  of  partner's  author- 
ity, 142 
Particular  powers,  147 
Power  of  attorney  to  execute  deed,  158 
Power  of  partner  in  trading  firm  to  bor- 
row on  firm  credit,  154 
Power  to  bind  firm  by  sealed  instru- 
ment, 158 

Power  to  execute  illegal  contract  never 

implied,  157 
Power  10  receive  payment  of  firm  debts 

and  give  receipts,  148 
Purchase  and  sale  of  goods,  149 
Ratification,  146 

Ratification  of  sealed  instrument,  159 
Receipts,  148 
Release  under  seal,  158 
Rescission  of  contract,  149 
Restriction  by  agreement,  142 
Right  of   bona  fide  holder  to  recover 

from  firm,  146 
Sale  of  goods,  149 
Sealed  instrument,  158 
Seal  held  not  to  vitiate  instrument  other- 
wise valid,  159 
Special  authorization  by  other  partners, 
146 

Submission  to  arbitration,  155 
To  what  acts  limited,  144 
Transfer  of  property  in  payment  of  firm 
debts,  150 
Binding  effect  of  such  acts,  141 
Each  partner  is  the  agent  of  the  partner- 
ship, 138 
Express  ratification,  137 
Implied  ratification,  137 
Indemnifying  copartner  for  loss  caused 

by  acts  beyond  actual  authority,  141. 
Liability  of  partners  based  on  principles 

of  agency,  135 
Notice  to  partner  as  notice  to  firm,  139 
One  partner  dealing  in  name  of  firm,  141 
Presumption  of  authority  in  absence'  of  agree- 
ment, 137 

A  uthority  presumed  as  to  all  acts  neces- 
sary to  carry  on  business,  137 
Controlled  by  law  of  place  where  part- 
nership formed,  139 
Course  of  business,  139 
Each  partner  is  the  agent  of  the  part- 
nership, 13S 
Partnership  formed  for  particular  pur- 
pose, 138 

Question  as  to  scope  of  authority  for 

jury,  139 
Scope  of  partnership,  139 
Special  partnership,  139 
Ratification,  136,  146 
Regulated  by  agreement,  137 
Restriction  of  authority  by  dissent,  160 
Acts  within  power  of  majority,  160 
General  rule,  160 

Imposition  of  additional  burdens  upon 

third  persons,  160 
Notice  of  dissent  by  one  of  two  part- 
ners. 160 

Revocation  of  implied  authority.  160 
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PARTNERSHIP,  cont'd. 

Power  of  partner  to  bind  firm,  cont'd. 

Restriction  of  authority  by  dissent,  cont'd. 
Waiver  of  dissent  by  accepting  benefits 
of  act,  160 
Scope  of  authority,  144 
Scope  of  the  agency,  136 
Service  of  process,  140 
Powers : 

Surviving  partner,  221-222 
Power  to  expel  partner,  see  infra,  EXPULSION 

of  Partner. 
Prescription,  1201 

Presumption  of  authority,  see  infra,  POWER 

of  Partner  to  Bind  Firm. 
Presumptions : 

Existence  of  partnership,  1240 
Printers,  62 

Priority,  see  infra.  Application  of  Assets 

to  Liabilities. 
Priority  of  mortgage  on  firm  property,  191 
Profits  (see  infra,  Common  Ownership  of 
Profits;  Sharing  Profits): 

Annuities  out  of  profits,  34 

Articles,  111 

Associations  not  for  profit.  53 
Co-ownership  distinguished  from  partner- 
ship, 54 

Division  of  profits,  see  infra.  Division  OF 
Profits. 

Interest  on  undivided  profits,  125 
Liquidating  partner,  219 
Presumption    as    to   equal    division  of 

profits,  101 
Profit  sharing  according  to  agreement  in 
articles  of  partnership,  100 
Profit  sharing  (see  infra,  Sharing  Profits): 

Character  of  profit  sharing  controlling,  23 
Property,  see  infra,  FlRM  CAPITAL;  PARTNER- 
SHIP Property. 
Public  officers,  73 
Purchase,  see  infra,  GOOD  Faith. 
Purpose  of  partnership,  72 

For  buying  and  selling  real  estate,  72 
Illegal  partnerships,    see    infra,  ILLEGAL 

Partnerships. 
In  general,  72 
Questions  of  law  and  fact : 
Holding  out  as  partner,  57 
Novation,  183 
Ratification,  137 
Scope  of  authority,  139 
What  constitutes  partnership,  51 

Construction  of  contract  by  court,  51 
Mixed  question  of  law  and  fact,  51 
Question  for  court  where  facts  undis- 
puted, 51 

Question  for  jury  where  facts  are  dis- 
puted, 51 
Ratification,  136 

Power  of  partner  to  bind  firm,  146 
Ratification  may  be  express  or  implied, 
137 

Ratification  question  for  jury,  137 

Sealed  instrument,  159 

Silence  noi  per  se  ratification,  137 

Subsequent  ratification  equivalent  to  ante- 
cedent authority,  136 
Real  property  (see  infra,  Mortgages;  Stat- 
ute of  Frauds;  Title): 

Conversion  of  firm  realty  into  personalty,  see 
infra,  CONVERSION  OF  FlRM  REALTY  INTO 

Personalty. 
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PARTNERSHIP,  cont'd. 
Real  property,  cont'd. 
Firm  name,  79 

Conveyance  of  realty  and  exception  to 
general  rule  as  to  use  of  firm  name,  79 
Effect  of  using  firm  name  containing 
names  of   partners  in  such  convey- 
ance, 80 

Intent  that  realty  shall  become  part  of 
partnership  must  be  distinctly  mani- 
fested, 90 

Land  bought  or  improved  with  partner- 
ship funds,  91 
Land  purchased  from  profits  of  land  held 

as  co-owners,  92 
Partnership  for  the  purpose   of  buying 

and  selling  realty,  72 
Power  of  one  partner  to  convey  firm  real- 
ty, 157 

Realty  as  partnership  property,  90 
Title,  see  infra.  Title. 
What  constitutes  partnership  property,  88 
Receipts : 

Power  of  one  partner  give  receipts,  148 
Receiver : 

Appointment  of  receiver  by  court,  221 
Release,  182 

Covenant  not  to  sue  one  partner  will  not 

release  the  copartners,  182 
Provision    that  release  of  one  by  com- 
promise will  not  release  all,  182 
Release  intended  for  benefit   of  release 
alone,  182 

Release  of  one  partner  discharges  all,  182 
Release  under  seal  oy  one  partner,  158 
Rent : 

Share  of  profits  in  lieu  of  rent,  36 

Compensation  independent  of  profits,  37 
Control  of  business,  37 
In  general,  36 
Liability  for  losses,  37 
When  deemed  partners,  36 
Sharing  profits  in  lieu  of  rent,  18 
Representations,  see  infra,  ADMISSIONS. 
Reputation,  50 
Rescission  of  contract : 

Power  of  one  partner  to  rescind  contract, 
149 

Restraint  of  trade,  73 

Retirement  (see  infra,  Novation  and  As- 
sumption of  Debts): 
Liability  for  future  acts,  176 
Notice  of  dissolution  or  retirement,  see  infra. 
Notice  of  Dissolution  or  Retirement. 
Retiring  partner : 
Definition,  64 

Failure  to  give  notice  of  retirement,  56 
Mining  partnerships,  231 
Rights  as  to  partnership  accounts,  see  infra. 

Accounts. 
Right  to  carry  on  separate  business,  118 
In  competition  with  firm,  118 
Injunction  to  prevent  competing  business, 
118 

Noncompeting  business,  118 
Right  to  compensation  for  services  in  firm  busi- 
ness, I2T 

Contracts  express  or  implied,  123 
Extra  services  necessitated  by  illness  of 

partner,  123 
Extra  services  necessitated  by  wilful  neg- 
ligence, 124 
General  rule,  121 
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PARTNERSHIP,  cont'd. 

Eight  to  compensation  for  services  in  firm  busi- 
ness, cont'd. 
Managing  partner  not  entitled  to  a  salary, 

122 

No  right  in  absence  of  agreement,  121 
Rule  not  altered  by  disproportionate  serv- 
ices, 122 

Services  rendered  during  the  existence  of 
an  inchoate  agreement  to  form  a  part- 
nership, 123 
Special  circumstances,  123 
Surviving  partners,  123 
Right  to  interest  on  balances,  see  infra,  In- 
terest. 

Eight  to  participate  in  management,  114 

Agreement  as  to  who  shall  participate, 
114 

In  absence  of  agreement,  114 

Right  to  participate  equally  in  manage- 
ment of  firm,  114 
Right  to  partner's  lien,  see  infra.  Lien  OF 

Partner. 
Salary : 

Share  of  profits  in  lieu  of  compensation  for 
services,  31 

Compensation  uncertain,  32 
Fixed  sum  as  compensation,  37 
General  rule,  31 

Investment  of  capital  in  the  business,  34 
Liability  for  losses  or  expense-,  33 
Mutual  rights  and  powers  of  parties 

material,  33 
Presumption,  34 
Sharing  profits  in  lieu  of  salary,  18 
Sale  (see  infra,  Good  Faith;  Interest  of 
Partner  in  Firm  Property;: 
Insolvent  firm,  188 

Power  of  one  partner  to  purchase  goods 

for  partnership,  149 
Power  of  one  partner  to  sell  partnership 

goods,  149 
Surviving  partners,  223 

Transfer  of  partner' s  interest,  see  infra,  IN- 
TEREST of  Partner  in  Firm  Property. 
Sale  after  dissolution,  212 
Scope  of  authority,  see  infra,  Torts. 
Scope  of  partnership,  see  infra.  Power  of 

Partner  to  Bind  Firm. 
Seals  : 

Power  of  one  partner  to  bind  firm  by  sealed 
instrument,  158 
Effect  of  seal  on  instrument  otherwise 
valid,  159 

No  implied  authority  to  bind  firm  by 
sealed  instrument.  158 

Power  of  attorney  to  execute  deed  con- 
ferred on  firm  may  be  exercised  by 
one  partner,  158 

Piior  authority  or  subsequent  ratifica- 
tion, 159 

Release  under  seal  by  one  binding  on 
firm,  158 
Secret  partners,  63 

Liability  of  firm  on  contracts  made  by  one 

partner,  162 
Notice  of  dissolution  or  retirement,  178 
Silent  partner  distinguished  from,  64 
Separate  business,  see  infra,  Right  TO  Carry 

on  Separate  Business. 
Service  of  process,  140 
Services,  Bee  infra.  Right  to  Compensation 
for  Services  in  Firm  Business;  Salary. 
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PARTNERSHIP,  cont'd. 

Set-off,  recoupment  and  counterclaim  : 

Surviving  pauner,  225 
Settlement  o]  decedent' s  estates,  see  infra,  Sur- 
viving Partners. 
Shares  of  each  partner,  see  infra,  Intf.REST 

of  Partner  in  Firm  Property. 
Sharing    losses,    see    infra.    Evidence  OF 

Partnership. 
Sharing  profits  (see  infra.  Evidence  of  Part- 
nership), 13,  17 

Absence  of  profit  shaiing,  23 

Application  of  rule,  18 

Cases  recognizing  partnerships  as  to  third 
persons,  22 

Common   ownership  of  profits,   see  infra. 
Common  Ownership  of  Profits. 

Discordant  cases,  21 

Distinction  between  proof  inter  se  and  as 

to  third  persons,  22 
Essential  elements,  22 
Exceptions  to  rule,  19 
Former  doctrine,  17 
Gross  returns,  44 
Holding  out  as  partner,  56 
Modern  doctrine,  20 
Mutual  agency,  23 

Partners  as  to  third  persons,  but  not  inter 

se,  19 

Payment  in  proportion  to  profits,  19 

Persons  sharing  profits  as  principals  are 
partners,  23 

Profit  sharing  essential  element,  22 

Profit  sharing  rule  abandoned,  20 

Reasons  for  the  rule,  19 

Share  of  profits  in  lieu  of  salary,  18 

Sharing  profits  in  lieu  of  interest  or  pay- 
ment of  money  lent,  18 

Sharing  profits  in  lieu  of  rent,  18 

Statement  of  rule,  17 

Tests  of  partnership.  13,  22 

View  that  profit  sharing  creates  partner- 
ship as  to  third  persons,  18 
Silence  as  ratification,  137 
Silent  partners,  63 

Liability  of  firm  on  contracts  made  by- 
one  partner,  162 

Silent  and  secret  partner  distinguished,  64 
Skill,  see  infra,  Duty  to  Exercise  Care 

and  Skill 
Special  partnership,  61,  64 

Power  of  partner  to  bind  firm,  139 
Specific  performance  : 

Article,  ti2 
Statute  of  frauds,  65 

Agreement  for  partnership  for  longer  than 
one  year,  68 

Agreement  for  sale  of  personal  property,  66 

Assumption  of  debts  of  old  firm,  176 

Contract  for  future  partnership,  68 

General  rule  as  to  the  necessity  of  written 
contracts,  65 

Lands  acquired  after  formation  of  firm, 
67 

Lands  to  be  contributed  by  partners  to 
common  stock,  67 

Partnership  owning  or  dealing  in  realty,  66 

When  writing  essential,  67 
Stipulations  limiting  liability,  173 
Stock  : 

Exchange  of  firm  property  for  corporate 
stock,  189 
Subpartnership,  17 
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PARTNERSHIP,  cont'd. 
Subrogation : 

Subrogation  of  firm  creditors  to  partner's 
lien,  194 
Substitution  of  parties : 

Contract  for  future  partnership,  51 
Succession  (see  infra.  Conversion  of  Firm 
Realty  into  Personalty): 
Legal  title  to  realty  descends  to  heirs,  98 
Suretyship,  see  infra.  Novation  and  Assump- 
tion of  Debts. 
Surviving  partners  (see  infra.  Death),  220 
Application  of  funds  to  firm  obligations, 
222 

Appointment  of  receiver  by  court,  221 
Articles  providing  for  rights  of  survivor, 
in 

Authority,  221 

Compensation  for  services  in  firm  busi- 
ness, 123 

Continuation  of  business,  see  infra,  Contin- 
uation of  Business. 
Enforcement  of  contracts,  224 
Exclusive  right  to  act  in  settling  estate, 
220 

Executors  and  administrators  of  decedent. 

220,  221 
Extension  of  leases,  224 
In  general,  220 
Limitation  of  powers,  221 

Acts  necessary  and  proper  for  winding 
up  partnership,  221 

Carrying  out  existing  obligations,  221 

Continuance  of  business,  222 

Express  agreement  or  provision  in  will 
of  deceased  partner,  222 

New  contracts,  222 
Mortgage,  223 
Particular  powers,  222 
Payment,  224 
Powers,  221 

Power  to  sell  firm  assets,  223 
Revival  of  outlawed  debts,  224 
Rights  and  liabilities  as  to  estate  of  decedent, 

224 

Adjustment  without  accounting  or  resort 
to  legal  proceedings,  224 

Duty  to  exercise  good  faith,  224 

Liability  for  interest,  225 

Liability  for  losses,  225 

Liability  in  case  of  coniinuance  of  busi- 
ness, 224 

Right  to  set  off  debt  of  decedent  against 
share  in  assets,  225 

Substitution  to  rights  of  creditors,  225 
Right  to  compensation,  225 
Right  to  contribution  for  defending  suit, 

326 

Settlement  of  claims,  224 
Stalutory  powers,  221 

Survivor  must  account  to  representatives 

of  deceased  partner,  97 
Survivor  takes  assets  charged  with  trust, 

96 

Time  of  death  immaterial,  221 
Title  to  firm  property,  220 
Upon  the  death  of  a  partner  the  firm  assets 
vest  in  the  survivor,  96 
Termination,  see  infra,  Dissolution. 
Termination  of  liability,  176 
For  future  acts,  176 

Effect  of  continued  holding  out  as  part- 
ner. 177 
In  general,  176 

22  C.  of  L. — 89  1409 


PARTNERSHIP,  cont'd. 
Termination  of  liability,  cont'd. 
For  future  acts,  cont'd. 

Liability  terminated  by  dissolution  or 

retirement,  176 
Notice  of  dissolution  or  retirement,  see 
infra,  Notice  of  Dissolution  ok  Re- 
tirement. 
Unfinished  transactions,  177 
For  past  acts,  181 
Bankruptcy,  186 
In  general,  181 
Merger  of  judgment,  186 
Novation  and  assumption  of  debts,  see 
infra,  Novation  and  Assumt  i  ion  m 
Debts. 

Payment,  see  infra,  PAYMENT. 
Release,  see  infra.  Release. 
Retiring  partner  liable  for   debts  in- 
curred previously,  181 
Statute  of  limitation,  186 
Tests  of  partnership,  13 

Intention  of  parties,  see  infra,  INTENTION 

of  Parties. 
Mutual  agency,  23 
Profit  sharing,  see  Sharing  Profits. 
Third  persons  (see  infra.  Contracts  Made  by 
One  Partner): 
Power  of  Partner  to  bind  firm,  see  infra. 
Power  of  Partner  to  Bind  Firm. 
Title : 

Effect  of  bona  fide  purchase  from  partner 

holding  legal  title,  95 
Effect  of  deed  to  partnership  in  firm  name, 
93 

General  rule  as  to  legal  title  to  realty,  93 
Immaterial  in  equity  in  whose  name  Lille 

taken,  93 
Legal  title  to  realty,  97 
Legal  title  to  realty  descends  to  heirs,  9S 
Partnership  realty,  93 

Realty  contributed  without  actual  convey- 
ance, 94 

Realty  held  as  to  tenants  in  common,  97 
Where  firm  name  does  not  contain  the 
name  of  any  individual  partner,  93 
Torts : 

Committed  in  course  of  employment,  166 
Application  of  principles  of  agency,  166 
Extent  of  firm  liability,  167 
Fraud  committed  by  one  in  ordinary 

conduct  of  firm  business,  167 
General  rule  as  to  liability  for  wrongful 
act  of  partner  in  course  of  employ- 
ment, 166 
Illustrations,  167 
Negligence,  168 
Employment  of  trust  money  for  partner- 
ship purposes,  169 
Extent  of  liability,  172 
Holding  out  as  partner,  59 
Joint  and  several  liability,  171 
Liability  in  respect  to  ownership  of  land 

and  not  joint  and  several,  172 
Liability  of  firm  for  torts  of  partner,  166 
Misapplication  of  money  or  property  received 
for  firm  or  in  firm's  custody,  169 
Misapplication  by  partner  of  money  in 

custody  of  firm,  169 
Money  received  and  misappropriated  by 
partner  within  the  scope  of  authority, 
169 

Money  received  outside  of  scope  of  au- 
thority, 169 
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PARTNERSHIP,  cont'd. 
Torts,  cont'd. 

Nature  of  liability,  171 

Torts  outside  of  scope  of  authority,  168 

Act  subsequently  adopted  and  the  benefit 

thereof  received,  169 
General  rule.  168 
Trade  marks,  gi 
Trading  partnership,  61 
Definition,  61 
Illustrations,  62 
Transfer  of  interest,  see  infra,  Interest  OF 

Partner  in  Firm  Property. 
Transfer  of  partner's   interest,  see  infra. 

Dissolution. 
Trusts,  see  infra,  Good  Faith. 
Trust3  and  trustees  : 

Employment  of  trust  money  for  partner- 
ship purposes,  169 
Universal  partnership,  60 
Definition,  60 
Illustrations,  60 

Intention  to  form  must  clearly  appear,  60 
Usages  and  customs : 

Interest  on  balances,  124 
Will: 

Partnership  may  be  carried  on  after  the 
death  of  a  partner  under  the  provisions 
of  will,  201 
Winding  Up,  see  infra,  Dissolution. 
Written  contracts,  see  infra.  Statute  of 
Frauds,  65 

PART  PAYMENT,  233 
PART  PERFORMANCE,  233 
PARTS  BEYOND  THE  SEAS,  233 


PARTY,  233 

Bills  and  notes,  233 
Opposing  party,  234 
Party  and  person,  234 

PARTY  AGGRIEVED,  234 

PARTY  IN  ANY  TRUST  CAPACITY,  234 

PARTY-RATE  TICKETS,  234 

PARTY  TO  BE  CHARGED,  235 

PARTY  WALLS,  236 

Adding  to,  see  infra.  Right  to  Add  to,  Re- 
build, or  Change  Existing  Wall. 

Arbitration : 

Contribution,  254 

Change,  see  infra,  Right  to  Add  to,  Re- 
build, or  Chance  Existing  Wall. 

Chimney  flues,  247 

Contracts  (see  infra,  Contribution  Between 
Adjoining  Owners  to  Cost  of  Erect- 
ing; Creation;  Right  to  Build  Wall 
Partly  on  Adjoining  Land): 
Whether  purchaser  from  promisor  bound 
to  contribute,  255 
Contribution : 

Whether  grantee  of  builder  can  enforce  con- 
tribution, 256 
Under  statutes,  256 

Under  terms  of  party-wall  agreement, 
256 

Whether  purchaser  from  promisor  bound  to 
contribute,  255 
Covenant  running  with  the  land,  255 
Statutes,  256 

Under  terms  of  party-wall  contract,  255 


PARTY  WALLS,  cont'd. 
Contribution  between  adjoining  owners  to  coat 
of  erecting,  249 
Actions  to  enforce  contribution,  254 
Amount  user  liable  to  contribute,  253 
Amount  user  liable  to  contribute : 

Determination  of  value  by  arbitration, 
254 

Under  statutes,  253 

Where  amount  is  fixed  by  contract,  253 
Increasing  height  of  wall,  250 
Owner  of  two  contiguous  lots,  250 
Right  to  contribution  dependent  on  con- 
tract or  statute,  249 
Right  to  use  before  contribution,  250 
Substantial  compliance  by  builder  with 
contract   prerequisite   to  contribution, 
252 

What  use  makes  user  liable  to  contribute,  250 

Effect  of  conveyance  by  promisor,  252 
Incidental  lateral  support  and  protec- 
tion, 251 
In  general,  250 
Lessee,  251 

Support  of  building  existing  at  time  of 

erection  of  wall,  252 
Use  of  wall  as  enclosure  of  user's  build- 
ing, 251 
Who  deemed  user,  251 
Whether  builder  entitled  to  lien,  253 
Contribution  between  adjoining  owners  10 

cost  of  rebuilding,  254 
Covenants : 

Covenant  running  with  the  land,  255 

Whether  party  walls  or  party-wall  agree- 
ment constitute  incumbrances,  257 
Creation,  240 
By  contract,  240 

Contract  must  be  in  writing,  240 
Grant  by  common  owner  of  adjoining 
lots,  241 

Grant  of  easement  in  wall  or  license  to 

use  by  owner,  241 
In  general,  240 

Constitutionality  of  statutes,  240 

In  general,  240 

Prescription,  242 

Statutory  provisions,  240 
Definition,  237 
Destruction  of  wall,  257 
Distinguished  from  partition  wall,  236 
Encroachment,  extent  of,  243 
Falling  of  wall : 

Liability  for  injury  caused  by,  249 
Foundation,  238,  239 
Grantee,  see  infra.  Contribution. 
Height,  increasing,  250 
Increasing  height,  250 
Incumbrances : 

Whether  party  walls  or  party-wall  agree- 
ment constitute  incumbrances,  257 
Injury : 

Liability  for  injury  caused  by  falling  of 
walls,  249 

Joint  tenants  and  tenants  in  common,  239 
Lateral  support : 

Incidental  lateral  support  and  protection, 
251 

Liability  for  injury  caused  by  falling  of  wall, 

249 
License,  241 
Liens : 

Whether  right  to  contribution  is  a  lien,  253 
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PARTY  WALLS,  cont'd. 

Materials  used  in  construction,  244 
Nature  of  property  or  right  in  wall  on  di- 
vision line,  239 
Police  power,  929 
Prescription,  242 
Property  on  division  line,  239 
Purchasers  (see  infra,  Contribution)  : 

Rights    and    liabilities    of  purchasers, 
255 

Rebuilding  (see  infra.  Right  to  Add  to.  Re- 
build, ok  Change  Existing  Wall): 
Contribution  between  adjoining  owners 
to  cost  of  rebuilding,  254 
Removing  moietv  of  wall,  248 
Right  to  add  to,  rebuild,  or  change  existing 
wall,  247 
Increasing  thickness,  248 
Removing  moiety  of  wall,  248 
Right  to  add  to  party  wall,  247 
Right  to  diminish  or  increase  thickness  of 
wall,  248 

Right    to   extend  wall   front  and  rear, 

248 

Right  to  rebuild  party  wall,  248 
Right  to  build  wall  partly  on  adjoining  land, 

242 

Character  of  wall  and  material  used  in  its 

construction,  244 
Extent  of  encroachment,  243 
Right  statutory  or  founded  on  contract, 
242 

When  erected  pursuant  to  contract,  244 
When  right  may  be  exercised,  243 
Right  to  use  wall  (see  infra,  Contribution 

Between  Adjoining  Owners  to  Cost  of 

Erecting),  244 
Displaying  sign  on  co-owner's  vacant  side 

of  wall,  246 
How  right  to  maintain  windows  acquired 

247 

Independent  contractor,  245 
In  general,  244 

Injunction  against  windows,  246 
Right  to  build  against  a  side  wall,  246 
Right  to  extend  front  and  rear  walls  to 

middle  of  parly  wall,  245 
Right  to  maintain  chimney  flues  in  wall, 

247 

Right  under  statute,  245 
Wall  not  built  as  party  wall,  245 
What  amounts  to  proper  care,  244 
Windows  in  wall,  246 

Windows  may  be  objected  to  by  owner 
who  has  not  contributed  to  cost  of  wall, 
246 
Signs : 

Displaying  sign  on  co-owner's  vacant  side 
of  wall,  246 
Statutes  of  frauds,  241 
Structures  constituting  party  walls,  238 

Capability  of  substantially  similar  use  by 

each  adjoining  owner,  238 
Foundation,  239 

Foundation  and  superstructure,  238 
Must  separate  property  of  different  own- 
ers, 238 

Need  not  stand  equally  on  land  of  adjoin- 
ing owners,  238 
Superstructure,  238 

Termination  of  right  to  maintenance,  257 
Thickness,  increasing,  248 
Use  of  wall,  see  infra,  Right  to  Use  Wall. 
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PARTY  WALLS,  cont'd. 
Windows  : 

Right  to  maintain  windows  in  wall,  346 
How  right  to  maintain  acquired,  247 
In  general,  246 
Injunctions,  246 
Irreparable  injury,  246 
Restoration  of  solid  wall,  246 
Right  lo  close  window  in  party  wall,  246 
Writing : 

Contract  creating  must  be  in  writing,  240 

PASS,  257 
Pledge,  25S 

PASSAGE,  257 

PASSBOOK,  258 

PASSENGER,  258 

PASSENGER  CAR,  258 

PASSENGER  SHIP,  258 

PASSENGER  STATION,  258 

PASSING,  257 

PASSION,  258 

PASSPORT,  258 

PAST,  259 

PASTURE,  259 

PATENTABLE  COMBINATION,  259 
PATENTABLE  INVENTION,  259 
PATENT  AMBIGUITY,  259 
PATENTED,  448 
PATENT  FUEL,  259 
PATENT  MEDICINE,  259 
PATENT  RIGHT,  259 

PATENTS  (see  Assignment;  Injunction),  260 
Abandoning  experiments,  299,  311 
Abandonment,  341,  365 

Abandonment  cannot  be  recalled,  345 
Abandonment  inures  to  benefit  of  public. 
346 

Abandonment  of  application  not  abandon- 
ment of  invention,  344 
Abandonment  within  two  years  preceding 

application,  342 
After  application  for  patent,  343 
After  issuance  of  patent,  344 
Allowing  invention  to  go  into  public  use. 
342 

Application,  367 

Decision  of  commissioner  conclusive, 
367 

Delay  amounting  to  abandonment,  367 
Delay  not  chargeable  to  applicant,  367 
Excusable  delay,  367 
Concealment  of  invention,  342 
Conclusiveness  and  effect  of  decisions  of 

the  patent  office,  375 
Conduct  showing  intention  to  abandon, 
342 

Definition,  341 

Delay  in  application  for  patent,  343 
Delay  in  patent  office  without  fault  of  in- 
ventor, 343 
Description  of  distinct  and  separate  in- 
vention,  344 
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PATENTS,  cont'd. 
Abandonment,  confd. 
Disuse,  345 

Division  of  inventions,  378 

Evidence,  345 
Experimental  use.  342 
Express  declarations,  342 
Failure  to  claim,  344 
In  general,  341 

Intention  showed  by  conduct,  342 
Invention  the  test,  341 
Laches  in  applying  for  reissue,  344 
Methods  described  but  not  claimed  in  ap- 
plication, 344 
Operation  and  effect,  345 
Patent  to  another  during  concealment,  343 
Renewal  of  application,  368 
Successive  applications,  344 
Surrender  and  reissue,  393 
Time  of  abandonment,  341 
Use  or  sale  within  two  years,  342 
What  constitutes,  341 

What  constitutes  abandonment  after  ap- 
plication, 343 
Accident : 

Disclaimer,  400 

Surrender  and  reissue,  388 
Accidental  discovery,  286 
Accidental  production,  308 
Acknowledgment : 

Assignments,  418 
Additions,  see  infra.  Infringement. 
Admissions : 

Evidence  of  novelty  and  anticipation,  330 
Adoption,  329 
Agency : 

Assignments,  417 

Infringement,  483 

Agent's  liability  for  infringement,  483 
Liability  for  agent's  infringement,  483 

Licenses,  431 
Aggregation,  see  infra,  Combination  and 

Aggregation. 
Aliens,  350 

Amendment  of  application,  366 

Amendments  relate  back,  367 
Attorney,  366 

Improper  amendments,  366 

In  general,  366 

Necessity  of  new  oath,  367 

Proper  amendments,  366 

Time  of  making  amendment,  367 
Amendments  (see  infra,   SURRENDER  AND 

Reissue),  381 
Annulment  and  repeal  of  patents,  403 

Bill  in  equity  to  cancel  patent,  404 

In  general,  403 

Interfering  patents,  403 

Scire  facias,  404 

Void  and  fraudulent  patents,  404 
Anticipation,  see  infra,  Evidence  of  Nov- 
elty and  Anticipation;   Novelty  and 
Anticipation. 
Appeals : 

From  commissioner  of  patents,  373 
In  patent  office,  373 
Application  (see  infra,  Abandonment;  Prior 
Description    in    Printed  Publication; 
Prior     Knowledge    or    Use;  Prior 
Patents),  352 

Abandonment,  see  infra.  Abandonment. 
Amendment    of    application ,     see  infra, 
Amendment  of  Application, 
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PATENTS,  confd. 
Application,  cont'd. 
Attestation.  363 
Claim,  see  infra,  CLAIM. 
Drawings,  357 
Evidence,  365 

Examination  and  determination.  365 
Fees,  365 

Filing  application,  364 

General  requisites,  352 

Interferences ,  see  infra,  INTERFERENCES. 

Models,  358 

Oaths,  see  infra.  Oaths. 
Petition,  352 
Prior  use,  310 
Rejection  of  claim,  365 

Renewal  of  application,  set  infra.  Renewal 

of  Application. 
Signature.  363 

Specification  and  description,  see  infra. 
Specification  and  Description. 

Specimens  of  ingredients  and  composition 
of  matter,  357 
Application  to  new  use,  295 

Application  to  analogous  use  not  patent- 
able, 296 

Exception  to  rule,  297 

Illustrations  of  unpatentable  applications 

to  new  uses,  297 
Nature  of  changes  required,  298 
New  use  involving  invention,  298 
New  use  involving  only  mechanical  skill, 

297 

Ordinarily  not  patentable,  295 
Art: 

Claim,  362 

Prior  state  of  art,  300 

Specification  and  description  in  applica- 
tion, 356 
Art  or  process,  273 

Art  includes  process  or  method,  274 
Definition,  273 

Mechanicism  employed  in  process,  274 

Novelty  of  mechanical  means  not  neces- 
sary, 274 

Patentability  in  general,  274 

Patentable  and  unpatentable  processes, 
274 

Process  need  not  be  chemical,  275 
Process  not  purely  mechanical  patentable, 

275 

Purely  mechanical  operation  not  a  patent 
able  process,  275 
Assignee : 

Extensions,  385 
Assignments,  416 

Acknowledgment,  418 

After  expiration  of  patent,  422 

Agreement  to  assign,  423 

Agreement  to  assign  an  extension,  424 

Assignees'  right  to  patents,  350 

Assignee  taking  subject  to  equities,  etc. 
427 

Assignment  and  grant  distinguished,  416 
Assignment  before  patent,  421 

Assignment  of  right  of  extension,  422 

In  general,  421 

Request  to  commissioner,  422 
Successive  assignments.  422 
When  title  vests  in  assignee,  422 
Assignment  by  administrator,  417 
Assignment  by  agent,  417 
Assignment  by  corporation,  417 
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PATENTS,  cont'd. 
Assignments,  cont'd. 

Assignment  by  joint  owner,  see  infra.  Joint 

Tenants  and  Tenants  in  Common. 
Assignment  by  licensee,  444 
Assignment  by  receiver,  417 
Assignor  and  assignee  cotenants,  423 
Cancellation  and  rescission  of  contract,  424 
Cancellation  for  fraud,  424 
Conditions  precedent,  422 
Conditions  subsequent,  422 
Consideration,  420 

In  general,  420 

Invalidity  of  patent,  420 

Note  avoided  for  fraud,  421 

Note  for  void  patent  without  considera- 
tion, 421 

Patent-right  notes,  420 

Royalties,  420 

Share  of  profits,  420 

Statutoiy    regulations  of  patent-right 
notes,  421 

Valid  patent  sufficient  consideration  for 
note,  420 
Construction  and  operation,  425 

Assignee  takes  only  title  of  assignor,  427 
Assignee  takes  subject  to  equities,  etc.. 

Assignment  conveying  only  assignor's 

interest,  427 
Conveyances  pendente  lite,  427 
Estoppel  of  assignor,  see  infra  Estoppel. 
Extensions,  425 
Improvements,  426 
In  general,  425 
Record,  427 
Reissue,  425 
Renewals,  425 

Right  to  sue  for  past  infringement,  426 

Warranties,  see  infra.  Warranties. 

What  passes  by  assignment,  425 

Contents,  419 
Copy  of  record  evidence,  419 
Corporation  as  assignee,  418 
Cotenancy,  414-415 
Description  of  right  conveyed,  420 
Designation  of  assignee,  420 
Estoppel  of  assignor,  492 
Exclusive  right,  417 
Execution,  418 
Extensions.  425 
Form,  419 
Fraud,  424,  428 
Improvements,  '426 
Infringement,  482 

Right  to  sue  for  past  infringement,  426 
In  general,  416 
Laches  to  assignor,  494 
Licenses : 

Assignee  takes  subject  to  licenses,  428 
License  assignable  by  its  terms,  436 
License  not  assignable,  436 
Partial  assignments,  436 
Recognition  of  assignments  by  licensee, 
436 

Nature  of  transfer  determined  by  its  legal 

effect,  417 
Partial  assignments,  423 
Purchasers  with  notice,  419 
Record  constructive  notice,  419 
Recording,  418 

Record  unnecessary  as  between  parties, 
418 


PATENTS,  cont'd. 
Assignments,  cont'd. 
Renewals,  425 

Reservation  of  personal  tight,  417 
Right  of  inventor  in  unpatented  inven- 
tion, 273 
Sale  for  term  of  years,  423 
Seal,  418 

Single  claim  not  assignable,  423 

Specific  performance,  424 

Statute  authorizing,  416 

Statute  of  frauds,  424 

Suit  of  assignment  for  infringement,  482 

Surrender  and  reissue,  388 

Time  of  recording,  419 

Title,  427 

Assignment,  427 

What  constitutes  assignment,  418 

Who  may  assign,  417 

Who  may  be  assignee,  418 

Writing,  necessity  of,  418 
Attestation : 

Application,  363 
Bills  and  notes  : 

Breach  of  warranty,  421 

Note  avoided  for  fraud,  421 

Note  for  void  patent  without  considera- 
tion, 421 

Patent-right  notes,  420 

Statutory  regulation  of  patent-right  notes, 
421 

Valid  patent  sufficient  consideration  for 
note,  420 
Burden  of  proof : 

Infringement,  485 

Novelty  and  anticipation,  327 

Prior  public  use  or  sale,  340 
Caveats,  378 

Contents,  379 

Definition,  378 

Operation  and  effect,  379 

Who  may  file,  379 
Change  in  form,  288 

Change  in  location  of  parts  or  sequence  of 

operation,  289 
Change  in  size,  proportions,  or  degree,  287 
Change  of  materials,  290,  321 
Chemical,  process  need  not  be,  275 
Claim  (see  infra.  Infringement;  Interfer- 
ences; Surrender  and  Reissue),  358 

Alternative  claims,  360 

Ait,  362 

Classes  of  invention,  359 
Combination,  361 
Complete  invention,  359 
Composition  of  matter  361 
Conformity  to  description,  358 
Construction,  see  infra,  Construction  of 

Patents. 
Construction  of  claims,  361 
Designs,  363 

Disclaimers,  see  infra,  Disclaimers. 
Effect  of  void  claim,  361 
Form,  358 

Frivolous  claims,  360 

Functional  claims  or  claims  for  effect,  360 
General  requisites,  358 
Generic  and  specific  claims,  361 
Improvements,  363 
Joinder  of  claims,  361 
Limitation  to  what  is  new,  359 
Machines,  361 
Manufacture,  363 
3  Volume  XXTI. 


Patents. 


INDEX. 


Patents. 


PATENTS,  cont'd. 
Claim,  cont'd. 

Matters  not  claimed  not  covered  by  pat- 
ent, 358 
Multiplication  of  claims,  361 
Necessity,  358 
Number  of  claims,  360 
Process,  362 
Purpose,  358 
Rejection  of  claim,  365 
Rejection  of  uncertain  claim,  358 
Rules  applicable  to  particular  classes  of 

inventions,  361 
Sufficiency  in  general,  358 
Uncertainty  renders  patent  void,  358 
Collateral  attack  (see  infra.  Fraud)  : 

Conclusiveness  of  decisionsof  patentoffice 

as  to  reissue,  397 
Fraud, 381 

Validity  and  regularity  of  patent,  493 
Combination  and  aggregation,  293 

Aggregation  illustrated,  295 

Aggregation  not  patentable  invention,  295 

Combination  involving  only  mechanical 
skill,  293 

Joint  operation  necessary,  294 

Juxtaposition  of  devices,  295 

Patentable  combination,  293 
Combination  and  infringement,  see  infra,  In- 
fringement. 
Combinations  : 

Addition  or  omission  of  elements  not  in- 
volving invention,  326 

Claim,  361 

Identity  of  invention  in  original  and  re- 
issued patents,  394 

Joinder  of  inventions,  376 

Novelty  in  combinations,  324 

Patentees   of    combinations   entitled  to 
equivalents,  454 

Specification  and  description  in  applica- 
tion, 355 

Substitution  of  equivalents,  326 

What  constitutes  anticipation,  324 
Comparison  of  devices : 

Evidence  of  novelty  and  anticipation,  330 
Compensation  for  infringement,  495. 
Composition  of  matter  (see  infra,  Infringe- 
ment), 276 

Claim,  361 

Specification  and  description  in  applica- 
tion, 355 

Specimens  of  ingredients  in  composition 
of  matter,  357 
Concealment'of  invention,  342 
Conclusiveness  and  effect  of  decisions  of  the  pat- 
ent office,  373 
Abandonment,  375 
Decision  of  predecessor,  374 
Decisions  on  matters  not  jurisdictional, 
374 

Drawings,  375 

General  rule,  373 

Invention,  374 

Models,  375 

Novelty,  374 

Oath,  375 

Patentability,  374 

Priority  in  interference  cases,  374 

Utility,  374 

Conditions  (see  infra.  Surrender  and  Re- 
issue): 

Disclaimers,  see  infra.  Disclaimers. 


PATENTS,  cont'd. 

Conflict  of  laws,  see  infra.  Duration. 

Construction,  see  infra,  Assignments;  Li- 
censes. 

Construction  of  claims,  361 

Construction  of  patents,  404 
After  disclaimer,  402 

Construction  and  limitation    by  express 

reference  to  specification,  410 
Construction  as  a  whole,  408 
Construction  in  favor  of  patentee,  406 
Construction  of  patent  office,  405 
Construction  to  sustain  patent,  405 
Construed  to  cover  actual  invention.  408 
Contemporaneous  construction  of  inven- 
tor, 414 

Difference  in  range  of  equivalents,  412 
Equivalents,  412 

Expert  and  opinion  evidence,  412 

Extrinsic  evidence,  412 

Functional  claims,  405 

General    communications    with  patent 

office.  414 
Improvements,  411 
In  general,  404 

Language  of  patent  controlling,  414 
Language  to  be  given  its  obvious  effect.  405 
Limitation  in  view  of  prior  slate  of  the 
art,  406 

Limitation  or  enlargement  of  claims  by 

specifications,  409 
Limitations  imposed  by  patent  office,  413 
Meaning  of  words  and  phrases.  412 
Patentee  bound  by  language  used,  407 
Pioneer  inventions,  411 
Prior  state  of  art,  410 
Proceedings  in  patent  office,  413 
Question  of  law  for  court,  404 
Reference  to  descriptive  parts  of  specifica- 
tion, 409 

Unambiguous  claims  controlling,  408 
Usual  rules  ol  construction  govern,  404 
Construction  of  statutes,  270 

Object  of  statute,  271 
Special  acts,  271 

Statutes  to  be  liberally  interpreted,  270 

Contracts  (see  infra,  Assignments),  272 

Contributory  Infringement,    see    infra,  In- 
fringement. 

Co-owners,  see  infra.  Joint  Tenants  and 
Tenants  in  Common. 

Co-ownership,  414 

Corporations  : 

Assignments,  417-418 

Liability  of  officers  and  agents  of  corpora- 
tion for  infringement,  483 
County  : 

Infringement,  484 
Creditors'  bills,  429 
Damages  for  infringement,  495 

Concerning  fees,  499 

Deliberate  and  intentional  infringement. 

499. 

Forfeiture  of  damages  for  failure  to  mark 

in  accordance  with  statute,  500 
Increase  of  damages  by  court,  499 
In  general.  495 
Innocent  infringement,  500 
Interest  on  damages,  500 
License  fee  as  measure  of  damages  : 

Apportionment  of  license  fee,  396 

Burden  of  proof,  498 

Compensation  for  actual  loss,  497 
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PATENTS,  cont'd. 
Damages  for  infringement,  cont'd. 

License  fee  as  measure  of  damages,  cont'd. 
Evidence  as  to  damages,  498 
Infringement  in  conjunction  with  other 

devices,  499 
Infringement  of  part  only,  396 
License  fee  merely  evidence  and  not 

conclusive,  497 
License   fee   must    te    for  infringed 

rights,  497 
Limited  use  of  infringing  device,  497 
Other  inducements  for  license,  496 
Profit  lost  by  patentee,  498 
Profits  of  defendant  as  measure  of  dam- 
ages, 499 

Proximate  and  remote  damages,  497 
Royalty  must  be  fixed  and  established, 
496 

Similarity,  496 

Speculative  profits,  498 

Where  test  of  license  fee  inapplicable,  497 
Mitigation  of  damages,  500 
Only  actual  damages  recoverable,  495 
Profits,  see  infra.  Profits. 
Damages  in  equity,  505 
Date,  382 

Antedating,  382 

Date  of  English  patents,  382 

Duration  as  determined  by  foreign  patent, 

see  infra,  Duration. 
In  general,  382 

Simultaneous  applications,  382 
Date  of  invention  (see  infra,  Priority  of  An- 
ticipation to  Date  of  Invention): 
Evidence  of  noveltv  and  anticipation,  328 
Decisions  of  patent  office  (see  infra.  Conclu- 
siveness and  Effect  of  Decisions  of 
the  Patent  Office): 
Conclusiveness  and  effect,  see  infra,  Surren- 
der and  Reissue. 
Effect  of  prior  adjudication,  488 
Declarations : 

Abandonment,  342 
Defenses  to  infringement : 

Anticipation,  489 
Definition,  270 

Description,  see  infra,  Prior  Description  in 
Printed  Publication;  Specification  and 
Description;  Surrender  and  Reissue. 

Designs  (see  infra,  Infringement),  276,  298 
Claims,  363 
Design  patents,  276 

Design  patents  void  for  want  of  invention, 

298 

Designs  held  to  involve  invention,  298 
Examples,  276 
General  result  different,  327 
Mechanical  skill  not  enough,  298 
Nature  of  invention  required,  298 
Novelty,  326 

Specification  and  description  in  applica- 
tion, 357 
Transfer  to  new  object,  298 
Use  of  different  name  or  trademark,  468 
Utility,  333_ 

What  constitutes  anticipation,  326 
Devices : 

Evidence  of  novelty  and  anticipation,  330 
Disclaimers,  399 

Changing  the  invention,  401 
Conditions  of  disclaimer,  400 

Delay  as  affecting  right  to  costs,  401 
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PATENTS,  cont'd. 
Disclaimers,  cont'd. 

Conditions  of  disclaimer,  cont'd. 
Excess  must  be  separable,  400 
Inadvertence,  accident,  or  mistake,  400 
Mixed  question  of  law  and  fact,  401 
Time  of  filing,  400 
Construction  of  patent  after  disclaimer, 
402 

Effect  as  evidence,  403 

Excessive  claim  invalidates  entire  patent, 

399 

In  general,  399 

Merely  limits  existing  patent,  403 

Necessity  and  propriety  of  disclaimer,  401 

Operation  and  effect  of  disclaimer,  402 

Power  to  vacate  patent,  403 

Remedy  by  disclaimer,  400 

Requisites  of  disclaimer,  402 

Separate  claims,  401 

Stating  interest  of  disclaimant,  402 

Statutes  liberally  construed,  400 

Who  may  disclaim,  402 
Discovery  and  invention.  281 
Division  of  inventions,  376 

Concurrent  applications  rebut  presump- 
tion, 377 

Identity  of  claims,  377 

Independent  unrelated  inventions,  378 

Indivisible  invention,  377 

In  general,  376 

Machine  and  its  parts,  377 

Machine,  process  and  product,  377 

Public  use  or  abandonment,  378 

Second  patent  broader  or  more  generic,  376 

Specific  rules,  377 

Two  patents  for  same  invention,  376 
Documentary  evidence : 

Infringement,  486 
Drawings,  300,  310.  317,  348,  354,  375 

Application,  357 
Duplication  of  parts,  291 
Duration,  382 

Duration  as  determined  by  foreign  patent,  382 
Act  not  retroactive,  384 
Antedating,  383 

Certificate  of  commissioner,  384 
Date  of  issue  of  United  States  patent, 
382 

Evidence  of  extension.  384 

Extended  foreign  patents,  383 

Foreign  date  not  part  of  patent,  383 

Identity  of  the  two  patents,  383 

In  general,  382 

Lapse  of  foreign  patent,  384 

Modification  of  patent,  384 

Patents  must  be  to  same  inventor,  383 

Secret  patents,  383 

Special  extension,  384 
Duration  as  determined  by  statute,  382 
Extensions,  see  infra,  Extensions. 
Employees,  see  infra.  Master  and  Servant. 
Equitable  title,  414 
Equity : 

Remedy  in  equity  for  refusal  of  patent, 

373 
Equivalents : 

Construction  of  patents,  see  infra.  Con- 
struction of  Patents. 

Infringement,  465,  467,  470,  471 

Infringement,  see  Infringement. 

Substitution  of  equivalents,  291,  465,  467, 
470,  47i 
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PATENTS,  coned. 
Estoppel : 

Co-owners,  416 

Defense  to  suit  for  infringement,  492 

Estoppel  of  assignor,  492 
Estoppel  set  up  by  complainant,  492 
Examples,  492 
License  as  estoppel,  492 
Not  estopped  because  licensee,  492 
Silence,  492 
Estoppel  of  assignor,  428,  492 

Assignor  may  show  prior  state  of  art, 
429 

In  general,  428 

Persons  in  privity  with  assignor,  429 
Purchase  of  superior  right,  429 
To  deny  validity  of  patent,  429 

Infringer  estopped  to  question  utility,  335 

License,  492 

Licensee  estopped    to  deny    validity  of 

patent,  441 
Novelty  and  anticipation,  330 
Evidence : 

Application,  365 
Construction  of  patents,  412 
Disclaimers,  403 

Identity   of   invention    in    original  and 

reissued  patents,  395 
Infringement,  484 
Interferences,  371 
Joint  invention,  352 
Oath,  364 

Prior  public  use  or  sale,  340 
Evidence  as  to  originality  and  priority,  348 

Drawings  and  models,  348 

Failure  to  assert  claim,  349 

Issuance  of  patent,  349 

Sufficiency  of  evidence  in  general,  348 
Evidence  as  to  utility,  334 

Experiments,  335 

General  use  evidence  of  utility,  335 
Infringement  evidence  of  utility,  335 
Infringer  estopped  to  deny  utility,  335 
Presumpiion   rebuttable   by  strong  evi- 
dence, 335 
Prima  facie  evidence  of  utility,  335 
Question  of  fact.  334 

Strong  evidence  of  nonutiliry  necessary, 
,  334 

Evidence  of  abandonment,  345 
Evidence  of  invention,  300 

Acts  of  particular  mechanics,  304 

Burden  of  proof,  300 

Device  itself,  304 

Doubts  resolved  in  favor  of  patentee,  300 

Examples,  304,  305 

Extent  of  adoption  and  use,  303 
Conclusiveness,  303 
Decisive  in  doubtful  cases,  304 
General  and  extensive  use  is  evidence 

of  invention,  303 
Imitation  by  others,  304 

History  of  the  alleged  invention,  304 

Ineffectual  attempts  by  former  experimenters, 
302 

Failure  of  mechanics  to  produce  device, 

303 

Previous  unsuccessful  experiments,  302 
Simple  and  obvious  changes,  303 
Novelty,  301 

Patent  prima  facie  evidence  of  invention, 

300 

Presumptions,  300 


PATENTS,  cont'd. 

Evidence  of  invention,  cont'd. 

Prior  and  subsequent  patents,  300 
Prior  stale  of  art,  300 
Sufficiency  of  evidence,  305 
Utility,  301 

Want  of  invention  manifest,  300 
Weight  of  ev;dence,  305 
Evidence  of  novelty  and  anticipation,  327 

Admissions,  330 
Adoption,  329 
Comparison  of  devices,  330 
Date  of  invention,  328 
Estoppel,  330 

Expert  and  opinion  evidence,  329 

Fact  of  invention,  328 

Intrinsic  evidence  of  novelty,  328 

Judicial  notice,  330 

Long- felt  want,  329 

Mere  preponderance  insufficient,  331 

Miscellaneous  cases,  332 

Oral  testimony,  331 

Presumption  and  burden  of  proof,  327 

Conflicting  patents,  328 

Decision  of  patent  office  not  conclusive, 
328 

Evidence  of  novelty,  327 
In  general,  327 
Patent  prima  facie,  327 
Presumption  in  favor  cf  senior  patent, 
328 

Prior  state  of  art.  329 

Production  of  same  result  by  two  devices. 

328 

Reasonable  doubt,  332 

Recognition,  329 

Reduction  to  practice,  330 

Res  judicata,  330 

Satisfactory  oral  testimony,  331 

Success,  329 

Sufficiency,  331 

Suspicious  coincidence,  332 

Unsatisfactory  oral  testimony,  331 

Utility,  329 

Weight,  331 

Weight  of  expert  opinion  evidence,  332 
Executions : 

Sale  on  execution,  429 
Executors  and  administrators : 

Action  for  infringement  against  personal 
representatives,  483 

Assignments,  417 

Executors  or  administrators  of  deceased 
inventors,  350 

Extensions,  385 

Infringement,  482,  483 

Suit  by  personal  representatives.  4S2 

Surrender  and  reissue.  388 
Exemplary  damages,  500 
Experimental  use : 

Abandonment,  342 
Experiments,  previous  unsuccessful,  302 
Expert  and  opinion  evidence  : 

Amount  of  compensation,  439 

Construction  of  patents,  412 

Evidence  of  novelty  and  anticipation,  329. 
332 

Infringement,  485 
Extensions,  3S4 
Assignee,  385 
Assignments,  422,  424,  425 
Conditions  precedent.  385 
Executors  and  administrators,  385 
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PATENTS,  cont'd.  ] 
Extensions,  cont'd. 

Extension  by  Congress,  385 
Foreign  patents,  384 
Fraudulent  extension,  386 
In  general,  384 
Interest  of  applicant,  385 
Licenses,  437 
Ninety-day  clause,  385 
Notice,  385 

Power  of  commissioner,  385 
Filing  application,  364 

Foreign  patents,  see  infra,  Duration. 
Forfeiture,  see  infra,  Termination  of  Li- 
cense. 

Forgotten  devices,  308,  309 
Fraud : 

Annulment  and  repeal  of  patents,  404 
Assignments,  424,  428 
Collateral  attack  for  fraud,  381,  397 
Extensions,  386 
Letters  patent,  381 
Patent-right  notes,  421 
Surrender  and  reissue,  388,  397 
Function  or  result,  277 

Effect  of  mechanical  action,  277 
Function,  result  or  operation  of  machine, 
277 

Result  not  patentable,  277 
Government  as  licensee,  43 
Identity,  see  infra,  Infringement. 
Identity  of  anticipating  devices,  320 

Absolute  identity  not  necessary  to  antici- 
pation, 321 

Anticipating  device  must  enable  one  to 
practice  later  invention,  321 

Mere  change  of  material,  321 

Substantial  identity  necessary  to  constitute 
anticipation,  321 

Substantial  identity  sufficieni,  321 

What  infringes   if   later,    anticipates  if 
earlier,  321 
Identity  of  claim,  377 
Implied  licenses,  see  infra.  Licenses. 
Improvements  (see  infra,  Infringement),  278 

Art,  machine  or  article  improved,  279 

Assignments,  426 

Claim,  363 

Construction,  41; 

Improvements  patentable,  278 

Prior  patents,  316 

Specification  and  description  in  applica- 
tion, 356 
Indivisible  inventions,  377 
Infringement   (see    infra,    United  States 
Courts),  449 
Additions  to  and  improvements  upon  patented 
invention,  456 
Addition  to  patented  invention  does  not 

avoid  infringement,  456 
Improvements  to  patented  invention,  456 
Patenl  ability    of    additional  improve- 
ments, 457 
Patentee  of   improvement  cannot  use 

original  invention,  457 
Use  of  patented  article  by  improver,  456 
Use  of  patented  improvement  by  original 
patentee,  458 
Advertising  and  offering  for  sale,  459 
Application  of  patented  invention  to  new 

use,  45: 
Assignments : 

Right  to  sue  for  past  infringement,  426 
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ATENTS,  cont'd. 
Infringement,  cont'd. 
Cheaper  device,  458 
Combinations,  4O3 

Combination  not  infringed  by  use  of 

less  than  whole,  464 
Different  combination  of  old  elcmenls, 
463 

Identity  of  result,  465 
In  general,  463 

Omission  of  immaterial  element,  465 
Omission  of    immaterial  element  not 

claimed  as  material,  465 
Patentee     cannot     abandon  clement 

claimed  as  material,  465 
Substantially  identical  combination  in- 
fringes, 463 
Substiiution  of  equivalents,  465 
Substitution  of  new  elements,  466 
Substitution  of  old  element  not  known 

as  equivalent,  466 
Substitution  of  substantially  different 

elements.  466 
Use  of  known  equivalents  is  infringe- 
ment, 466 
Use  of  part  of  combination,  464 
Use  of  single  element  claimed  as  new 
invention,  465 
Comparative  superiority  or  inferiority  of  in- 
fringing device,  458 
As  tending  to  establish  diversity,  458 
Better  and  more  useful  device  may  in- 
fringe, 458 
Cheaper  device  may  infringe,  458 
Device  inferior  in  result  may  infringe, 
458 

Devices  operating  less  perfectly  may  in- 
fringe, 458 

Device  structurally  inferior  may  in- 
fringe. 458 

Device  superior  in  result  may  infringe, 
458 

General  rule,  458 

Less  useful  device  may  infringe,  458 
Simpler  device  may  infringe,  458 
Utility  not  test  of  infringement,  458 
Compensation  for  infringement,  495 

Damages,  see  infra.  Damages  for  In- 
fringement. 
Damages  in  equity  under  the  statute, 
505 

In  general,  495 
Profits,  see  infra.  Profits. 
Comoosition  of  matter,  467 
Contributory  infringement,  462 

By  making  machine  which  becomes  in- 
fringement in  hands  of  third  person, 
462 

By  sale  of  appliances  or  materials  for 

process,  462 
By  sale  of  element  of  combination,  462 
By  sale  of  unpatented  article,  462 
Definition,  462 
Defense,  379 

Defenses  to  infringement,  489 

Article  not  marked,  491 

Collateral  attack,  493 

Defenses  other  than  statutory,  490 

Defenses  to  patent,  490 

Equity,  490 

Estoppel,  492 

Estoppel  of  assignor,  492 

Examples  of  defense,  490,  491 
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PATENTS,  cont'd. 
Infringement,  cont'd. 
Defenses  to  infringement,  cont'd. 
Intention,  491 
Laches,  493 

License  as  defense,  490 
Limitations,  493 

Must  effect  entire  invention,  490 

Oath  not  shown  on  record,  491 

Paying  damages  gives  no  license,  490 

Prior  publication,  489 

Prior  use  and  abandonment,  489 

Statutory  defenses,  489 

Usual  defenses,  490 

Utility,  491 
Definition,  449 
Designs,  467 

In  general,  467 

Test  of  identity,  467 

Use  of  different  name  or  trade  mark,  468 

Use  of  part,  467 
Effect  of  prior  adjudication,  486,  487 
Equivalents,  465,  467,  470,  471 
Evasion  of  terms  of  claim,  450 
Evidence,  see  infra,  EVIDENCE. 
Evidence  of  utility,  335 
Excuse,  479 

Experimental  making  and  using,  460 

Extent,  450 

Formal  variations,  451 

Change  in  arrangement  or  location  of 
parts,  453_ 

Differences  in  appearance,  452 

Differences  in  dimensions,  453 

Differences  in  name,  452 

Differences  in  proportions,  453 

Differences  in  shape,  452 

Form  ths  essence  of  invention,  453 

Mere  structural  differences,  453 

When  form  is  immaterial,  451 

When  form  is  material,  453 

When  form  limited  by  language  of 
claim,  454 

General  rule  as  to  liability,  482 
Identity,  467 
Inferior  device,  458 
Injunction,  see  infra,  INJUNCTION. 
Intent,  450,  463 
Intention,  491 
Knowledge  of  patent,  450 
Licenses,  438 

Infringement  by  licensee,  444 
Machines,  468 

Identity  of  effect  of  result,  469 

Identity  of  principle,  469 

In  general,  468 

Machine  producing  same  result  by 
same  means  operating  in  same  man- 
ner, 468 

Slight  or  colorable  differences,  468 

Substantially  identical  machine  in- 
fringes, 468 

Substitution  of  equivalents,  470 
Making,  459 

Experimental  making,  460 
Making  and  selling  to  licensee  or  repairer, 

461 

Making,  using,  or  selling  patented  in- 
vention in  general,  458 

Manufactures,  459,  470 

Identity  of  principle,  469 

In  general,  470 

Use  of  different  material,  470 
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PATENTS,  cont'd. 
Infringement,  cont'd. 

Mechanical  skill  or  inventive  genius  as 

test  of  infringement,  450 
Mitigation,  479 
Motive,  450 

Name,  differences  in,  453 
New  use,  451 

Part  known  prior  to  patent,  451 

Part  of  patented  invention.  451 

Process,  471 

Addition  of  steps,  472 
Identity  of  means,  471 
In  general,  471 
Transposition  of  steps,  472 
Use  of  different  apparatus,  472 
Use  of  part  and  substitution  of  equiva- 
lents, 471 

Punishment  for  violaiion,  479 

Question  of  law  and  fact,  484 

Reconstruction  by  purchaser  of  parts,  461 

Remedies  for  infringement,  see  infra .  Reme- 
dies for  Infringement. 

Repairing  or  reconstructing  worn-out  arti- 
cle, 461 

Replacement  of  temporary  part,  461 
Selling,  459 

Goods  embodying  patented  design,  460 

In  general,  459 

Patented  article  purchased  abroad,  460 
Product  or  patented  machine  or  process. 

460 

When  sale  procured  by  patentee,  460 
Shape,  differences  in,  453 
Specific  acts  of  infringement,  458 
Substantial  differences.  458 
Substitution  of  equivalents,  465,  467,  470, 

471  . 

Superior  device,  458 
Surrender  and  reissue.  399 
Temporary  infringement : 

Presumption  of  intent  to  infringe,  463 
Unlawful  possession  of  patented  articles, 

461 

Use  of  equivalents,  454 

As  affected  bv  nature  of  invention.  454 
Chemical  equivalent  defined,  454 
Definitions,  454 
Equivalent  defined,  454 
Equivalent    for   device  in  pioneer  in- 
vention, 455 
Equivalent  for  element  of  combination. 
455 

Equivalent  same  as  thing  itself,  454 
Improver  restricted   according   to  ad- 
vance in  art,  455 
Mechanical  equivalent  defined,  454 
Mere  improver  cannot  suppress  subse- 
quent substantial  improvement,  455 
Must  perform  same  function  in  same 

manner,  455 
Nature   and   extent   of   invention  de- 
termines range,  455 
Patentees  of   combination  entitled  to 

equivalents.  454 
Pioneer  entitled  to  broad  range,  455 
Substitute  not  known  as  equivalent,  456 
Superior  device  as  equivalent,  456 
Use  of  old  device,  451 
Use  of  part  of  patented  invention,  451 
Use  of  things  not  claimed  by  patentee,  450 
Using,  459 

Experimental  using.  460 
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PATENTS,  cont'd. 
Infringement,  cont'd. 
Utility  not  test,  458 

Variance  from  terms  of  claim  not  infringe- 
ment, 450 
What  constitutes  infringement,  450 
Injunction,  473 

Acquiescence  by  public,  478 
Against  circulars  or  advertisements  con 

cerning  infringement,  474 
Balancing  conveniences,  475 
Bond  in  lieu  of  injunction,  478 
Bond  of  complainant,  474 
Cessation  of  infringement,  475 
Continuance,  478 
Discretion  of  court,  474 
Dissoluiion,  478 

Effect  of  prior  adjudication  upon  motion 

for  preliminary  injunction,  486 
Enjoining  suits  for  infringement,  473 
Expiration  of  patent,  476 
In  general,  473 

Inventor  cannot  maintain  suit  for  injunc- 
tion before  patent  issued,  481 

Mere  user  of  paient  may  be  enjoined,  474 

Modification,  478 

Patent  about  to  expire,  476 

Penalty  for  infringement  enforceable  in 
injunction,  474 

Perpetual  injunction,  475 

Preliminary  injunction,  476,  486 

Public  convenience  to  be  considered,  475 

Refusal  of  injunction  when  security 
given,  478 

Reinstatement,  478 

Right  of  injunction  determines  jurisdic- 
tion, 473 
Solvency  of  defendant,  478 
Suit,  474 

Threatened  infringement,  475 
United  States  courts,  479 
Violation,  479 
When  granted,  475 
Insolvency  and  bankruptcy,  430 
Intent,  see  infra.  Infringement. 
Interest : 

Profits,  504,  505 
Royalties,  439 
Interferences,  369 

Annulment  and  repeal  of  patents,  403 
Conclusiveness  and  effect  of  decisions  of 

the  patent  office,  374 
Definition,  369  ' 
Effect  of  prior  adjudication,  488 
When  interference  may  be  declared,  369 
Dissolution  or  suspension  of  interfer- 
ence, 371 
Divisional  applications,  371 
Evidence,  see  infra.  Evidence. 
Failure  to  declare  interference,  370 
Identity  to  interfering  claims,  370 
In  general,  369 
Issues  involved,  370 
Notice  of  interference,  370 
Preliminary  statements,  370 
Successive  interferences,  370 
Interpretation,  see  infra,  ASSIGNMENTS;  CON- 
STRUCTION of  Patents;  Construction  of 
Statutes;  Licenses. 
Invention  (see  infra.  Prior  Knowledge  or 
Use;  Right  of  Inventor  in  Unpatented 
Invention;  What  Constitutes  Inven- 
tion), 279 
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PATENTS,  cont'd. 
Invention,  cont'd. 

Conclusiveness  ana  effect  of  decisions  of 

the  patent  office,  374 
Date  of  invention,  see  infra,  Priority  of 

Anticipation  to  Date  of  Invention. 
Division  of  inventions,  see  infra,  DIVISION 

of  Inventions. 
Evidence  of  invention,  see  infta.  Evidence 

of  Invention. 
Evidence  of  novelty  and  anticipation,  see 
infra,  Evidence  of  Novelty  and  An- 
ticipation. 
Joinder  of  inventions,  see  infra,  Joinder 

of  Inventions. 
Knowledge  by  inventor  of  prior  device  or 

description,  322 
Necessity,  279 

Articles  of  manufacture  or  commerce, 
280 

Invention  necessary,  279 
Patents  void  for  want  of  invention,  279 
Product  of  mechanical  skill  not  patent- 
able, 280 

Utility  without  invention  not  patentable. 
28  r 

Original  invento/s,  see  infra,  Persons  En- 
titled to  Patents. 
Patentability    of    inventions,    see  infra. 

Patentability  of  Inventions. 
Persons  entitled  to  patents,  see  infra,  Per- 
sons Entitled  to  Patents. 
Surrender  and  reissue,  see  infra.  Surren- 
der and  Reissue. 
What  constitutes  invention,  see  infra.  What 
Constitutes  Invention. 
Joinder  of  inventions,  375 

Combinations  and  subcombinations,  376 
Discretion  of  patent  office,  376 
Improvements  on  same  machine,  376 
Independent  and  unrelated  inventions,  375 
Process  and  product,  376 
Joint  invention,  351 
Definition,  351 

Distinct  improvements  on  same  machine, 
35  r 

Evidence,  352 

Joint  patent  for  sole  invention  void,  351 
Several  patents  for  joint  invention  void, 
35i 

Suggestions  carried  out  by  another.  351 
What,  constitutes,  351 
Joint  tenants  and  tenants  in  common,  414 
Assignments.  414-415,  417 
Estoppel  of  co-owners,  416 
License,  415 

Power  to  bind  co-owner,  415 
Special  agreements,  416 
Judicial  notice  : 

Evidence  of  novelty  and  anticipation,  330 
Jurisdiction    (see    infra,    United  States 
Courts),  445,  472 
At  law,  445,  472 
Infringement,  472 

Actions  ex  contractu,  472 
Actions  for  damages  for  infringement, 
472 

For  suit  for  damages  and  profits  only, 
473 

In  equitable  jurisdiction,  473 
In  equity,  473 

Injunction,  see  infra,  Injunction. 
Patents  expiring  after  suit  brought,  473 
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PATENTS,  cont'd. 
Jurisdiction,  cont'd. 
Infringement,  cont'd. 

Patents  expiring  immediately  after  suit 

brought.  473 
Right  to  injunction  determnies  jurisdic- 
tion, .173 
State  courts,  445,  480 

Actions  arising  on  contracts,  481 
Actions  involving  patents  collaterally, 
481 

Generally,  480 
Jurisdiction  of  suits  affecting  patent  rights,  445 

At  law  or  in  equity,  445 

Of  federal  or  state  courts,  445 
Knowledge,  see  infra,  Infringement;  Prior 

Knowledge  or  Use. 
Knowledge  by  inventor  of  prior  device  or 

description,  322 
Laches  : 

Assignor,  494 

Infringement,  493,  494 

Royalties,  439 

Surrender  and  reissue.  390 

What  constitutes  laches,  494 
Law, see  infra,  Principle  or  Law  of  Nature. 
Letters  patent,  380 

Amendment,  3S1 

Collateral  attack  for  fraud.  381 

Compliance  with  statute,  380 

Construction  of  letters  patent,  see  infra, 
Construction  of  Patents. 

Contents,  380 

Countersigning  bv  acting  commissioner, 

380 

Description  of  invention,  380 
Dra  ivings,  380 
Form,  380 
Fraud,  381 
Inoperativeness,  381 
Name  of  patentee,  381 
Presumption  of  validity,  381 
Recitals,  380 

Short  title  or  description,  380 
Signature,  380 

Specification  part  of  patent,  380 
Total  or  partial  invalidity,  381 
Licenses,  389,  430 
Agent,  431 

Assignee  takes  subject  to  licenses,  428 
Assignments,  435 

Assignment  by  licensee,  444 

License  assignable  by  its  terms,  436 

License  not  assignable,  435 

Pattial  assignments,  436 

Recognition  of  assignment  by  licensee, 
436 

Construction,  490 
Construction  and  operation,  437 

Extent  of  use,  437 

In  general,  437 

Parol  evidence,  437 

Particular    covenants,   conditions,  or 
limitations,  437 

Place  of  use,  437 

Specific  performance,  437 
Co  owners,  415 
Defenses  to  infringement,  490 

Existence  of  license  for  court,  490 

License  as  defense,  400 

License  strictly  construed,  490 

Offer  to  pay  license,  490 

Paying  damages  gives  no  license,  490 


PATENTS,  cont'd. 
Licenses,  cont'd. 
Definition,  430 

Duration,    see     infra,    TERMINATION  OF 

License. 

Duration  of  license  (see  infra.  Termination 

of  License),  43b 
Express  provision  covering  extension. 
437 

In  general,  436 

Of    vendee's    right   to   use  patented 

article,  437 
Estoppel,  492 
Execution,  431 

Forfeiture,    see    infra,    TERMINATION  OF 

License. 
Form,  431 

Government  as  licensee,  435 

Implied  license,  432 
Extent  of  right.  433 
Implied  license  to  make.  432 
In  case  of  inventions  by  employees,  434 
In  general,  432 
License  before  patent,  433 
License  implied  ftom  license,  432 
License  implied  from  sale  of  patented 

article,  433 
Purchaser    bound     by    restriction  in 
license,  433 

Independent  rights  covered  by  patent.  430 

License  before  patent : 

License  implied  from  sale  of  patented 

article,  433 
Whether  license  mav  be  granted.  434 

Partial  assignments,  436 

Protection  against  infringement.  438 

Public  use,  437 

Question  of  law  and  fact,  490 

Reasonable  compensation  from  govern- 
ment, 435 

Reservation  bv  grantor,  431 

Reservation  of  right  to  sell,  431 

Righi  10  make.  430 

Right  to  make  and  use,  431 

Right  to  make,  use,  and  sell  for  specific 
purpose,  431 

Right  to  use  and  sell,  431 

Royalties  and  license  fees,  see  infra,  Royai- 
ties  and  License  Fees. 

Statute  of  limitaiions.  435 

Sublicenses,  435 

Suit  bv  licensees.  482 

Termination  of  license,  see  infra.  Termi- 
nation of  License. 
United  Stales,  435 
Limitation  of  actions  : 
Infringiinent,  493 

Suits  against  the   government  for  com- 
pensation for  the  use  of  patent.  435 
Long-feU  want,  329 
Lost  or  forgotten  arts  or  devices,  308 
Machines,  275 

Division  of  inventions,  377 
Function,  result  or  operation  of  machine. 
277 

Identity  of  invention  in  original  and  re- 
issued patents,  395 
Infringement,  see  infra.  Infringement. 
Product  of  new  machine,  278 
Making  : 

Inftingement,  459.  460 
Manufactures  (see  infra,  Invention),  275 
Ambiguous  use  of  the  vord,  275 
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PATENTS,  cont'd. 
Manufactures,  cont'd. 
Claim,  363 
Definition,  275 

Infringement,  see  infra.  Infringement. 

Invention,  280 

Patentability  in  general,  276 

Specification  and  description  in  applica- 
tion, 357 

What  constitutes  anticipation,  322 

Difference  in  degree  of  excellence,  322 
Examples,  322,  323 
In  general,  322 

New  process  and  new  machinery,  323 
Patentable  novelty  in  articles  of  manu- 
facture, 323 
Harking  : 
Articles  not  marked,  491 
Forfeiture  of  damages  for  failure  to  mark  in 
accordance  with  statute : 
Interest  on  damages,  500 
Marking  patented  articles,  447 
Marking     unpatented    articles    "  pat- 
ented," 448 
Master  and  servant : 

Implied  license  in  case  of  inventions  by 

employees,  434 
Persons  entitled  to  patents,  349 
Materials,  change  of,  290,  321 
Matter,  composition  of,  276 
Measure  of  damages,  see  infra,  Damages  for 

Infringement. 
Mechanical,  see  infra,  Function  or  Ri  t  :; 

Inventions. 
Mechanical  skill  (see  infra.  Infringement; 
Inventions): 
Designs,  298 
New  use,  297 
Mechanicism,  see  infra,  Art  AND  Process. 
Methods,  274 
Mistake,  400 

Surrender  and  reissue,  388 
Time  of  filing,  40 
Models,  300,  310,  348,  354,  375 
Monopoly,  271 
Multiplication  of  parts,  291 
Municipal  corporations : 

Infringement,  484 
Nature,  see  infra.  Principle  or  Law  of 

Nature. 
Nature  of  patent  right,  270 
As  contract,  272 
As  monopoly,  271 
As  property.  272 
New  use,  see  infra.  Application  to  New  Use. 
Notice  (see  infra,  Prior  Knowledge  or  Use): 

Extensions,  385 
Notice  of  interference,  370 
Novelty  and  anticipation  (see  infra.  Evidence 
of  Novelty  or  Anticipation): 
Anticipation,  306 

Conclusiveness  and  effect  of  decisions  of 

the  patent  office,  374 
Evidence  of  invention,  301 

General  rule  stated,  301 

Novelty  and  utility  not  final  test,  301 

Patented  machine  only  successful  one, 
302 

Mechan'cal  means,  274 
Necessity  of  novelty.  305 
What   constitutes  anticipation,  see  infra. 

What  Constitutes  Anticipation. 
What  constitutes  patentable  novelty,  306 
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PATENTS,  cont'd. 
Oaths,  363 

Conclusiveness  and  effect  of  decisions  of 

the  patent  office,  375 
Effect  as  evidence,  364 
General  requisites.  364 
Necessity,  363 

Oath  not  shown  on  record,  491 
Surrender  and  reissue,  389 
Who  may  administer  oath,  364 
Who  may  m;ike  oath,  364 
Obviousness  of  device,  286 
Officers  and  agents  of  private  corporations 

liable  for  infringement,  483 
Omission  of  parts,  291 
Origin,  270 

Original  inventors,  see  infra,   PERSONS  EN- 
TITLED TO  Patents. 
Parol  evidence  : 

Licenses,  437 
Partnership,  351 

Partnership  in  patent  rights,  416 
Patentability  of  inventions  (see  infra.  Aban- 
donment;  Evidence  of  Novelty  and 
Anticipation;  Invention;  Prior  Public 
Use  of  Sale;  Utility),  273 
Art,  273 

Composition  of  matter,  276 
Conclusiveness  and  effect  of  decisions  of 

the  patent  office,  374 
Designs  276 

Elements  of  patentability,  273 
Function  or  result,  277 
'Improvements,  278 
Inventions,  see  infra.  Inventions. 
Machines,  275 
Manufactures,  275 
Principle  of  law  or  nature,  276 
Process,  273 
Product,  278 

Statutory  classes  of  inventions,  273 
Subjects  of  patents,  273 
Patentable  invention,  see  infra.  Invention. 
"  Patented."  448 

Patent  office,   see  infra,    CONSTRUCTION  of 

Patents;  Surrender  and  Reissue. 
Patent-right,  see  infra,  Nature  of  Patent 
Right. 

Patent-right    notes,    see    infra,    Bills  and 

Notes. 
Patents  to  land,  505 
Penalty : 

Penalty  for  infringement  enforceable  in 
injunction  suit,  474 
Personal  property,  272 
Persons  entitled  to  patents,  345 

Aliens,  350 
Assignees  350 

Employers  and  employees,  349 
Employment  to  exercise  inventive  skill, 

350 

Executors  and  ad minist raiors,  350 
Joint  intervention,  see  infra  Joint  Inter- 
vention. 
Original  inventors.  346 
Consent  of  inventor,  346 
Delay  for  experiment,  347 
Diligence    in    reduction     to  practice, 
347 

Evidence  as  to  originality  and  prioiitv 
348 

In  general.  346 

One  inventor  as  earlv  as  anothn,  347 
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PATENTS,  cont'd. 

Persons  entitled  to  patents,  cont'd. 
Original  inventors,  cont'd. 

Patent  lo  one  not  inventor  void,  346 
Priority  between  inventors.  346 
Priority  in  reduction  to  practice,  346 
Sufficiency  of  evidence  as  to  priority,  348 
Suggestions  as  10  mechanical  details,  348 
Suggestions,  information,  or  aid  from 

others,  348 
Unreasonable    delay   in   reduction  to 
practice.  347 
Partnership,  351 
Public  officers,  350 
Police  power: 

Slate   regulation  of   dealings   in  patent 
righis  and  patented  articles,  446 
Power  to  grant  patents.  270 
Of  Congress,  270 
Of  the  several  states,  271 
Practical  use  : 

Reduction  to  practical  use  or  operation,  298 
Preponderance  of  evidence : 

Evidence  of  novelty  and  anticipation,  331 
Presumption  : 

Infringement,  485 
Inventions,  300 
Novelty  and  anticipation,  327 
Officers  of  patent  depariment.  1272 
Validity  of  letters  patent,  381 
Principle,  354 

Principle  or  law  of  nature,  276 

Methods  or  means  of  applicat'on  patent- 
able, 277 
Natural  Dowers,  277 
Not  patentable,  276 
Prior  description  in  printed  publication,  317 
Application  for  patent,  318 
Bojks,  317 

Briii=h  provisional  specifications,  318 
Business  circulars,  317 
Drawings,  317 
In  general,  317 

Operation  and  effect  of  publication,  319 
Priority  to  date  of  invention,  318 
Proof  of  publication,  318 
Publication  defined,  317 
Sufficiency  of  description,  318 
Sufficiency  of  publication,  317 
Suggestions  requiring  further  invention, 
319 

Trade  magazines,  317 
Priority  of  anticipation  to  date  of  invention,  319 

Dale  of  actual  invention  not  of  patent 

controlling,  320 
Date  of' application  for  patent,  320 
Date  of  invention,  320 

Date   of    making    model,    drawings,  or 

sketches,  320 
Date  of  prior  foreign  patent,  320 
Diligence  in  reduction  to  practice,  320 
GeneraTrule,  319 

Invention  dates  from  completion,  320 
Invention  may  antedate  perfection,  320 
Prior  knowledge  or  use,  307 

Abandoning  experiments,  311 
Accidental  or  unintentional  production, 
308 

Actual  use  unnecessary,  310 
Analogous  use  or  purpose,  312 
Application  for  patent,  310 
Bringing  into  general  use  unnecessary, 

310 


PATENTS,  cont'd. 
Prior  knowledge  or  use,  cont'd. 

Change  in  application  to  new  use,  313 
Complete    invention    subsequently  ob- 
tained, 312 
Concealed  inventions.  309 
Different  use  or  purpose  312 
Discovery  of  new  qualities  in  old  device, 
308 

Double  use,  313 
Drawings,  310 
Experiments,  310 
Foreign  country,  307 
Foreign  inventions,  307 
Forgotten  devices,  309 
Incomplete  inventions,  310 
Inferior  anticipating  devices,  307 
In  general,  307 

Invention  involved  in  adaptation  to  new 

use,  313 

Knowledge  of  advantages  of  device,  308 

Length  of  time,  308 

Lost  or  forgotten  arts  or  devices,  308 

Models,  310 

Nature  and  extent  of  knowledge  or  use, 

307 

Necessity  of  substantial  alteration  to  pro- 
duce new  result,  313 
New  means  applied  to  old  purposes,  313 
Old  contrivances  applied  to  new  uses,  313 
Permissible  use  of  former  methods,  307 
Presumption,  308 

Prior  knowledge  or  use  by  single  person, 

307 

Prior  statute,  308 
Prior  suggestion  insufficient,  309 
Reduction  of  prior  device  to  use  or  opera- 
tion, 309 

Reduction  to  practical  use  or  operation, 

309 

Reduction  to  practice,  311 
Single  prior  use,  307 

Sufficiency  of  prior  knowledge  or  use  in 

general,  307 
Unsuccessful  devices,  312 
Prior  patents,  314 

Date  of  application,  315 
Foreign  patents,  315,  316 
Improvements,  316 

Minor   patents   pending   application  for 

main  patenl,  315 
Prior  domestic  patents,  314 
Prior  foreign  patents,  315,  316 
Prior  patents  to  same  person,  316 
Sufficiency  of  description  in  prior  patents, 

316 

Suggestions  in  prior  patents,  317 
Two  patents  for  same  invention,  316 
Prior  public  use  or  sale  : 

Complete  invention,  337 
Consent  of  inventor,  339 
Design  patent,  336 
Employees  of  inventor,  339 
Evidence,  340 

Experimental  purpose  merely  incidental. 

339 

Experimental  use  not  a  public  use,  338 

Foreign  use  of  sale,  336 

Former  consent  of  inventor  necessary,  339 

Improvements,  339 

In  general,  336 

Not  dependent  on  number  of  persons,  337 
Number  of  articles  made,  337 
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PATENTS,  cont'd. 

Prior  public  use  or  sale,  cont'd. 

Private    knowledge   or  use  by  inventor 
alone,  339 

Public    use   distinguished  from    use  by 

public,  337 
Secret  use,  337 
Single  sale  or  use,  340 
Successive  applications,  340 
Sufficiency  of  use  under  former  statutes, 

340 

Time  of  use,  340 

Use  by  inventor  and  others  with  his  con- 
sent, 339 

Use  for  less  than  two  years,  340 

Use  for  trade  and  profit.  337 

What  constitutes,  336 

What  constitutes  experimental  use,  338 
Prior  state  of  art  (see  infra  Construction 
of  Patents),  300 

Evidence  of  novelty  and  anticipation,  32Q 
Private  international  law,  see  infra,  Dura- 
tion. 

Process  (see  infra,  Art  or  Process): 
Claim,  362 

Division  of  inventions,  377 

Identity  of  invention  in  original  and  reis- 
sued patents,  395 

Infringement,  see  infra.  Infringement. 

Joinder  of  process  and  product,  376 

Specification  and  description  in  applica- 
tion, 356 

What  constitutes  anticipation,  323 

Making  old  articles  of  new  immaterial, 
324 

New  adaptation  of  old  appliances.  324 
Novelty  and  process.  323 
Product  of  new  processes,  324 
Product,  278 

Division  of  inventions,  377 
Identity  of  invention  in  original  and  reis- 
sued patents,  395 
New  process  or  machine,  278 
Product  patentable  if  new  in  itself,  278 
Profits,  500 
Estimation  of  profits,  501 

Actual,  not  possible,  profits  recoverable, 
502 

Actual  profits  or  advantages  gained,  501 
Advantage  over  other  available  methods, 
501 

Apportionment  of  expenses,  505 
Deductions  allowed  to  infringer,  504 
Diligence,  502 
Diminution  of  loss,  502 
Improvement  of  defendant,  502 
Interest,  504 
Interest  on  profits,  505 
Items  allowed,  504 
Items  disallowed,  504 
License  fee  as  measure  of  profit,  503 
Patent  for  improvement,  502 
Profits  from  construction  of  patented 

device,  503 
Saving  effect,  501 
Speculative  profits,  502 
Time  to  be  included  in  accounting,  504 
Where  patent  covers  only  part  of  device, 

502 

Principle  on  which  awarded,  501 
Profits  lost  by  patentee,  498 
Profits  of  defendant  as  measure  of  dam- 
ages, 499 
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PATENTS,  cont'd. 
Profits,  cont'd. 

Profits  of  infringer  recoverable  in  equity, 

500 

Speculative  profits,  498 
Publication,  see  infra.  Prior  Description  in 

Printed  Publication. 
Public  officers,  350 
Questions  of  law  and  fact : 
Construction,  404 
Delay  in  disclaimer,  401 
Identity,  392 
Infringement,  484 

Invention  a  question  of  fact  for  the  jury, 

282 
License,  490 

Specification  and  description  in  applica- 
tion, 355 
Utility,  334_ 

What  constitutes  anticipation,  322 
Reasonable  doubt : 

Evidence  of  novelty  and  anticipation,  332 
Prior  public  use  or  sale,  341 
Receivers : 

Assignments,  417 
Recognition,  329 
Recording  acts : 
Assignments,  418,  427 

Agreement  to  assign  need  not  be  re- 
corded, 419 
Copy  of  record  as  evidence,  419 
Effect  of  record,  419 
Necessity  of  recording,  418 
Oath  not  shown  on  record,  491 

Purchaser  within  three  months,  419 
Purchaser  with  notice,  419 
Record  unnecessary  as  between  parties, 
418 

Time  of  recording,  419 
Reduction  to  practical  use  or  operation,  309 
Reduction  to  practice : 
Interferences,  372 
Priority  between  inventors,  346 
Diligence,  347 
In  general,  346 
Unreasonable  delay,  347 
Regulation  of  dealings  in  patent  rights  and 

patented  articles,  446 
Reissue,  see  infra,  Surrender  and  Reissue. 
Rejection  of  claim,  365 
Relation : 

Surrender  and  reissue,  399 
Remedies  for  infringement,  472 
Agency,  483 
Assignees,  482 
County,  484 

Evidence,  see  infra,  EVIDENCE. 
Executors  and  administrators,  482,  483 
In  general,  472 

Injunction,  see  infra,  INJUNCTION. 
Invention  must  be  useful  and  valuable, 
472 

Jurisdiction,  see  infra,  JURISDICTION. 
Licenses,  482 
Municipal,  484 

Officers  and  agents  of  private  corporations, 
484 

Right  to  sue  at  law  or  in  equity,  472 
Suit  for  infringement  for  part  of  patent 
472 

United  Slates.  484 
Who  liable  to  be  sued,  483 
Who  may  sue,  481 
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PATENTS,  cont'd. 

Renewal  of  application,  368 

After  abandonment,  368 

After  allowance  and  forfeiture,  369 

After  withdrawal  or  rejection,  368 
Repeal  of  patents,  see  infra,  ANNULMENT  AND 

Repeal  of  Patents. 
Rescission  : 

Assignments,  424 

Licenses,  439 
Res  judicata  (see  infra.  Conclusiveness  and 
Effect  of  Decisions  of  the  Patent 
Office): 

Effect  of  prior  adjudication,  486 

Evidence  of  novelty  and  anticipation,  330 
Result,  see  infra,  Function  or  Result. 
Right,  see  infra,  Nature  of  Patent  Right. 
Right  of  inventor  in  unpatented  invention,  272 

As  a  trade  secret,  272 

Assignmenl  273 

At  common  law,  272 

Inchoate  right  in  patent  laws,  273 

Rights  againsl  public,  273 

Sale,  273 
Royalties  and  license  fees,  420,  438 

Agreement    not    to   contest   validity  of 
patent,  441 

Amount  of  compensation,  439 

Articles  not  covered  by  patents,  440 

Consideration,  438 

Defenses,  440 

Definition,  438 

Expert  and  opinion  evidence,  439 
False  representations  by  licensor,  442 
Fraudulent  representations  by  the  licensor, 
440 

Implied  promise,  438 
In  general,  438 
Interest,  439 
Invalidity  of  patent,  441 
Laches,  439 

Liability  of  licensee  in  general,  440 

Licensee   estopped    to   deny  validity  of 
patent,  441 

License  fee  as  measure  of  damages,  496 

Renunciation  of  license,  441 

Rescission,  439 

Unpatented  invention,  440 

Where  test  of  license  fee  inapplicable  as 
measure  of  damages,  196 
Sales  (see  infra,  Assignment): 

Infringement,  see  infra,  Infringement. 
Seal : 

Assignments,  418 
Signature : 

Application,  363 

Letters  patent,  380 
Siinplicitv  of  device,  286 
Specification  and  description  (see  in  fra.  Sur- 
render and  Reissue),  352 

Art  or  process,  356 

Combinations,  355 

Composition  of  matter,  355 

Construction,  see  infra.  Construction  of 
Patents. 

Contents,  352 

Drawings,  354 

Improvements,  356 

Machines,  355 

Manufactures,  357 

Models,  354 

Mode  of  applying  invention,  354 
Necessity  and  sufficiency  in  general,  352 
Particular  classes  of  inventions,  355 
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PATENTS,  cont'd. 

Specification  and  description,  cont'd. 

Principle  or  theory  of  invention,  354 
Questions  for  court  and  jury,  355 
Specifications  in  connection   with  draw- 
ings or  models,  354 
Sufficiency,  352 
Specifications  and  drawings,  see  infra,  SUR- 
RENDER and  Reissue. 
Specific  performance : 
Assignments,  424 
Licenses,  437 
Stare  decisis,  486,  487 
State  regulation,  446 
Statute  of  frauds : 

Assignments,  424 
Statutory  clauses  of  inventions.  273 
Statutory  origin,  270 
Subject  of  patents,  273 

Substitution  of  equivalents  (see  infra.  In- 
vention), 326 
Success,  329 

Supplementary  proceedings,  430 
Surrender  and  reissue,  386 
Application,  389 
Assignments,  425 
Claims  too  broad,  387 
Claims  too  narrow,  386 
Collateral  attack  for  fraud,  397 
Conclusiveness  and  effect  of  decisions  of  patent 
office,  397 
Jurisdiction,  398 

Reissue  prima  facie  but  not  conclusive 

evidence  of  validity,  398. 
View  that  commissioner's  decision  is 
conclusive  collaterally,  397 
Conditions  of  reissue,  387 

Inadvertence,  accideni,  or  mistake,  388 
Intentional  or  fraudulent  defects.  38S 
Invalidity  or  inoperativeness  of  patent. 
387 

Construction  of  state,  386 
Effect  of  surrender  and  reissue,  399 
Effect  on  suit  for  prior  infringement,  399 
Errors  of  patent  office,  386 
Errors  or  defects  authorizing  reissue,  386 
Evidence,  389 

Identity   of   invention    in   original  and 

reissued  patents,  391 
Insufficient  description,  386 
Invention  must  have  been  disclosed  in 

original  specification,  387 
Laches,  390 
Licensees,  389 
Oath,  389 

Partial  validity.  397 
Persons  entitled  to  reissue,  388 
Prima  facie  valid,  397 
Recitals,  397 

Relation  back  to  original  application,  399 
Requisites,  396 

Right  to  surrender  and  obtain  reissue,  386 
Sufficiency  of  prior  specification  to  support 

reissue,  3S7 
Surrender  of  original,  389 
Time  of  application,  389 

Delay  where  claim  not  enlarged,  391 
Discretion  of  patent  office  as  to  reissue 

in  divisions,  391 
Error  apparent  on  face  of  patent,  390 
In  general,  389 

Laches  where  claim  enlarged,  390 
Rule  of  two  vears'  delay,  390 
Validity  in  general,  396 
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PATENTS,  cont'd. 

Tenants  in  common,  see  infra,  Joint  Tenants 
and  Tenants  in  Common. 

Term  : 

Date,  see  in  fra.  Date, 
Duration,  see  infra,  DURATION. 
Extensions ,  see  infra,  Extensions. 

Termination,     see     infra,     DURATION;  IN- 
FRINGEMENT. 

Termination  of  license : 

Assignment  by  licensee,  444 
Breach  of  covenant  by  licensee,  443 
By  expiration  01  patent  or  express  limita- 
tion, 442 
Death  of  licensee,  445 
Duration  of  license,  436 
Effect  of  termination,  445 
Express  provision  as  to  termination,  443 
Express  stipulations  as  to  duration,  436 
Infringement  by  licensee,  444 
Of  vendee's  right  to  use  patented  article, 
437 

Repudiation  by  licensee,  444 
Revocation,  rescission,  or  forfeiture,  443 
Waiver  of  forfeiture,  444 
Theory,  354 

Time,  see  infra,  SURRENDER  AND  REISSUE. 

Title : 

Co  ownership,  414 

Legal  and  equitable  title,  414 

Title  vests  in  assignee,  422 
Trade  marks,  see  infra,  Designs. 
Trade  secret,  272 
Transfer  of  Patent  Rights  : 

Assignment,  see  infra,  ASSIGNMENTS. 

Creditor's  bill,  429 

Sale  on  execution,  429 

Transfer  in  bankruptcy  or  insolvency,  430 
Trusts  and  trustees  : 

Suit  by  trustees,  482 
Unintentional  production,  308 
United  States  : 

Government  as  licensee,  435 
United  States  courts,  445,  479 

Actions  for  infringement,  480 

Court  of  Claims,  480 

Exclusive  federal  jurisdiction,  479 

Particular  federal  courts,  480 
United  States  liability  for  infringement,  484 
Unpublished  written  description,  309 
Unsuccessful  devices,  312 
Use,  see  infra.  Prior  Knowledge  or  Use; 

Prior  Public  Use  or  Sale. 
Using : 

Infringement,  459,  460 
Utility,  329.  332 

Conclusiveness  and  effect  of  decisions  of 
the  patent  office,  374 

Degres,  333 

Design  patents,  333 

Evidence  as  to  utility,  see  infra,  EVIDENCE 

as  to  Utility. 
Evidence  of  invention,  301 

General  rule  stated,  301 

Novelty  and  utility  not  final  test,  301 

Patented  machine  only  successful  one, 
302 
Extent,  333 

General  utility  sufficient,  333 
Infringement,  see  infra.  Infringement. 
Invention  need  not  supersede  others,  334 
Nature  and  kind,  333 
Necessity  in  general,  332 
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PATENTS,  cont'd. 
Utility,  cont'd. 
Simplicity,  334 

Superiority  to  other  inventions  unneces- 
sary, 334 

Use  for  purpose  intended  sufficient,  334 
Utility  a  question  of  fact,  334 
Want  of  utility  as  a  defense  to  suit  for  in- 
fringement, 491 
Validity  and  requisites  of  letters  patent,  see 

infra.  Letters  Patent. 
Verification ,  see  infra.  Oaths. 
Warranties,  428 

Action  for  fraud,  428 
Express  warranties,  428 
Implied  warranty  of  title,  428 
No  implied  warranty  of  validity  of  patent, 
428 

What  constitutes  anticipation  (see  infra.  Evi- 
dence of  Novelty  and  Anticipation; 
Priority  of  Anticipation  to  Da  11  of 
Invention),  306 
Combinations,  324 
Designs,  326 

Identity  of  anticipating  devices,  see  infra. 

Identity  of  Anticipating  Devices. 
In  general,  306,  314 

Knowledge  by  inventor  of  prior  device  or 

description,  322 
New  manufacture,  322 
Particular  classes  of  inventions,  322 
Prior  description  in  printed  publication,  see 
infra.  Prior  Description  in  Printed 
Publication. 
Prior  knowledge  or  use,  see  infra,  Prior 

Knowledge  or  Use. 
Prior  Patents,  see  infra.  Prior  Patents. 
Process,  323 
Question  of  fact,  322 
What  constitutes  invention  (see  infra.  Prior 
Knowledge  or  Use),  281 
Accidental  discoveries,  286 
Aggregation,  293 
Application  to  new  use,  295 

Application     to    analogous    use  not 

patentable,  296 
Exception  to  rule,  297 
Illustrations  of  patentable  applications 

of  old  devices  to  new  uses,  297 
Illustrations  of  unpatentable  applica- 
tions to  new  uses,  297 
Nature  of  changes  required,  298 
New  use  involving  invention.  298 
New    use   involving   only  mechanical 

skill,  297 
Ordinarily  not  patentable,  295 
Carrying  forward  old  idea,  288 
Changes  in  form,  288 

Change  in  form  involving  mechanical  im- 
provement, 288 
Change  in  location  of  parts  or  sequence  of 

operation,  289 
Change  in  size,  proportions,  or  degree,  287 
Change  of  material,  290 
Change  producing  new  result,  290 
Combination,  293 

Definition  an  impracticable  test,  283 
Definition  of  invention,  281 
Degree  of  inventive  skill  immaterial,  386 
Designs,  298 

Design  patents  void  for  want  of  inven- 
1  ion,  298 

Designs  held  to  involve  invention,  398 
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PATENTS,  cont'd. 
What  constitutes  invention,  cont'd. 
Designs,  cont'd. 

Mechanical  skill  not  enough,  298 
Nature  of  invention  required,  298 
Transfer  to  new  object,  298 
Devices  involving  invention,  283 
De /ices  involving  mere  mechanical  skill, 
283 

Duplication  or  multiplication  of  parts,  291 

Form  the  substance  of  the  invention,  289 

Illustrations  of  patentable  inventions,  284 

Illustrations  of  want  of  invention,  285 

Improvements  in  degree,  287 

In  general,  281 

Invention  and  discovery,  281 

Invention  distinguished  from  mechanical 

skill,  281 
Materials,  290 
Mechanical  skill,  281 
Nature  and  degree  of  skill,  286 
Nature  of  invention,  282 
New  and  useful  result,  289 
New  device,  289 

New  de  /ice  cheaper  and  better,  290 
New  effect  by  change  in  proportions,  287 
New  principles,  mode  of  operation  or  effect, 
289 

Obviousness  of  device,  286 

Omission  of  parts,  291 

Particul  ir  tests  of  invention.  286 

Patentable  combination,  293 

Patentable  invention,  284 

Prior  state  of  the  art,  281 

Proportion,  287 

Question  of  fact,  282 

Reduction  to  practical  use  or  operation,  298 

Abandoned  experiments,  299 

Actual  production  of  desired  result,  299 

Application  for  patents,  300 

Construction  of  device,  299 

Deviation  from  original  description,  300 

Drawings,  300 

First  reduction  to  practical  use,  299 

In  general,  298 

Models,  300 

Test  unnecessary,  299 

What  constitutes  reduction  to  practical 
use  or  operation,  299 
Simplicity  of  device,  286 
Size,  287 

Slight  invention  patentable,  286 

Substitution  of  equivalents,  291 

New  result,  principle,  or  mode  of  opera- 
tion, 292 
Statement  of  rule,  291 
What  constitutes  equivalents,  292 

Substitution  of  material  not  invention,  290 

Substitution  producing  new  properties,  290 

Want  of  invention,  2Sc 
Writing  : 

Assignments,  418 

PATERNITY,  505 
PATH,  506 
PATIENT,  506 
PATRIMONY,  506 
PATROLMAN,  506 
PATRONAGE,  506 
PATRONIZE,  506 
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PATTERN,  506 

PAUPER  (see  Poor  and  Poor  Laws),  506 
PAVE,  507  ■ 
PAVEMENT.  507 
PAVING,  507 
PAVING  TILES,  507 

PAWN  AND  PAWNBROKER,  508 

Definition,  508 

Delivery  of  article  pawned  to  person  pre- 
senting ticket,  508 

Municipal  corporations,  509 

Police  power,  509,  931 
Books,  509 

Pawn  as  descriptive  of  property  pawned  or 

pledged,  843 
Pledge  and  collateral  security,  842 

Pledge  and  pawn  synonymous,  843 

Municipal  corporations,  509 

Police  regulations  in  general,  509 

Report  to  police,  509 
Rights  of  pawnbroker,  509 
Usury,  509 

PAY,  510 

PAYABLE,  510 

PAYEE,  512 

PAYER,  512 

PAYING.  512 

PAYMASTER,  51a 

PAYMENT  (see  Partnership),  513 
Abuse  of  process,  616 
Acceptance  as  payment,  561 

Acceptance  question  of  fact,  563 

Acceptance  under  mistake,  565 

Burden  of  proof,  563 

Circumstances  avoiding  acceptance,  565 

Conditional  acceptance,  562 

Debtor  and  third  persons,  562 

Forged  notes  of  third  persons,  565 

Fraud,  565 

Giving  credit,  565 

Implied  acceptance,  563 

In  general,  561 

Insolvency,  566 

Note  of  part  debtors,  561 

Note  of  third  persons,  562 

Proof  of  acceptance  as  payment,  563 

Receipt  not  conclusive.  564 

Surrender  and  canceling  evidence  of  in- 
debtedness, 564 

Void  note,  566 
Acceptance  bv  debtor,  569 
Acceptance  of  payment  by  creditor,  577 

Debtor   appointed    administrator  or  ex- 
ecutor of  creditor.  57S 

Hand  to  pay,  hand  to  receive,  577 

In  general,  577 

Payment  to  common  agent,  578 

Tender,  577 
Account,  books  of.  5S2 
Acknowledgment  of  indebtedness : 

Rebutting  presumption  of  payment,  601 
Admissions  and  declarations,  580 
Agency,  518 

Agent  in  possession  of  bill  and  receipt,  521 

Authority  to  collect  interest,  521 

Authorized  agent,  518 
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PAYMENT,  cont'd. 
Agency,  cont'd. 

Burden  of  proof  as  to  authority  of  agent, 
519 

Chattels,  523 
Checks,  522 

Confederate  money,  547 
Delegation  by  agent  of  authority  to  re- 
ceive (.ayment,  519 
Drafts,  522 

Effect  of  designation  of  place  of  payment, 
521 

Medium  of  payment  to  agent,  522 
Mistake,  626 
Notes,  522 

Ostensible  authority  of  agent,  520 
Payment  by  agents  of  debtor,  535 
Payment  to  agent  before  maturity  of  debt, 
522 

Payment  to  common  agent,  578 
Payment  to  creditor  or  agent,  518 
Place  of  payment,  535 

Possession  of  securities  and  evidence  of 

indebtedness,  520 
Ratification,  523 

Ratification  of  payment  to  unauthorized 
agent,  519 

Revocation  of  agent's  authority  to  receive 

payment,  519 
Scrivener's  rule,  520 
Setting  off  agent's  indebtedness,  522 
Substitution  of  agent  as  debtor,  522 
Transfer  of  choses  in  action,  523 
Unauthorized  agent,  518 
Voluntary  payment  to  agent,  612 
Annuities : 

Presumption  of  payment  from  lapse  of 
time,  595 
Application  of  payment : 

Pledge.  869 
Apportionment : 

Apportionment  of  payments  with  respect 
to  time,  528 
Assignment : 

Admissions,  581 

Assignment  of  bond,  573 

General  assignment  of  chose  in  action,  574 
Assignment  by  creditor,  524 

Assignments  of  part  of  claim,  526 

Effect  of  assignment,  524 

Forged  assignments,  524 

Indorsements  after  maturity,  525 

Indorsements  before  maturity,  525 

Negotiable  instruments,  525 

Payments  after  notice  of  assignment,  525 

Payment  without  notice  of  assignment,  524 

Second  assignment,  525 
Assignment  of  chose  in  action,  537 
Attachment : 

Compulsory  payment,  616 
Bank  notes,  569 
Banks : 

Mistake,  623 
Bills  and  notes  (see  infra,  Checks),  550 

Acceptance  as  payment,  see  infra,  ACCEPT- 
ANCE as  Payment. 

Acceptance  by  debtor,  569 

Agent,  522 

Bill  of  exchange  or  draft,  550 

Agreement  for  operation  as  payment,  551 

Bill  of  debtor,  552 

Bill  of  third  person,  552 

Bill  received  for  present  debt,  552 


PAYMENT,  cont'd. 
Bills  and  notes,  cont'd. 

Bill  of  exchange  or  draft,  cont'd. 

Draft   by  one   of    several  co-debtors, 
551 

Draft  drawn  by  third  person,  551 
Extension  of  time  of  payment,  553 
Fraud,  554 

In  absence  of  agreement,  550 

Indebtedness  secured  by  liens,  553 

In  general,  550 

Laches  of  creditor,  554 

Negotiation  of  bill  by  creditor,  553 

Payment  of  bill  or  draft.  552 

Proof  of  agreement,  552 

Receipt  acknowledging  payment,  554 

Surrender  of  evidence  of   original  in- 
debtedness, 554 
Checks,  see  infra,  Checks. 
Indorsements  after  maturity,  525 
Indorsements  before  maturity,  525 
Indorsements  of  ctedits  on  notes,  bills, 

bonds,  etc.,  584 
Parol  evidence,  579 

Payment  after  notice  of  assignment,  525 

Presumption  of  payment  from  lapse  of 
time,  592 

Presumption  of  possession,  589 

Promissory  note,  555 

Acceptance  as  payment,  see  infra.  Accept- 
ance as  Payment. 
Conflict  of  laws,  567 
Contemporaneous  debt,  558 
Diligence  in  enforcement  of  note,  567 
Extension  of  time  of  payment,  566 
General  doctrine  as  to  whether  promis- 
sory note  is  payment,  555 
Loss  of  security,  560 
Minority  rule,  559 
Non-negotiable  note,  560 
Note  for  price  of  goods  sold,  558 
Note  including  other  indebtedness,  558 
Note  of  debtor  to  third  person,  558 
Note  of  part  of  debtors,  556,  559 
Note  of  third  person,  557,  559,  560 
Note  secured  by  mortgage,  558 
Note  under  seal,  558 
Orders  upon  third  persons,  568 
Part  payment  in  cash- — note  for  bal- 
ance, 558 
Pre-existing  debt,  555 
Rebutting  presumption,  560 
Surrender  of  note  as  condition  to  re- 
covery on  original  indebetdness,  567 
Board  of  trade : 

Apprehension  of  suspension  from  board  of 
trade,  620 
Bond  or  other  specialty,  573 

Assignment  of  bond,  573 

Bond  as  payment  of  simple  contract  debt, 
573 

Bond  of  third  person,  573 

Indorsements  of  credits  on  notes,  bills, 

bonds,  etc.,  584 
Intention  of  parties,  574 
Presumption  of  payment  from  lapse  of 

time,  593 
Presumption  of  possession,  590 
Rebutting  presumption  of  payment,  599 
Books  of  account,  582 

Affirmative  proof  of  payment,  582 
Examples.  582 

Nonpayment  from  omission  of  entry,  583 
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PAYMENT,  cont'd. 
Burden  of  proof,  587 

Acceptance  of  note  as  payment  563 
Agency,  519 

Burden  of  proving  payment  on  debtor,  587 

Compulsory  payments,  621 

Denial  of  payment  in  pleading,  588 

Removal  of  bar  of  limitation  of  actions,  588 
Certificates  of  deposit,  569 
Checks,  569 

Agent,  522 

Certified  check,  571 

Check  of  third  person,  571 

Express  agreement  to  receive  check  as 
payment,  571 

In  general,  569 

Laches  in  collecting  check,  572 
Negotiation  of  check,  572 
Payment  of  check,  573 
Presumption,  569 
Rebutting  presumpiion,  571 
Receipt  for  payment,  572 
Returned  checks,  stubs,  etc.,  as  evidence, 
585 

Surrender  of  evidences  of   original  in- 
debtedness, 572 
Chose  in  action,  see  infra.  Chose  in  Action. 
Commodities,  see  infra.  Contracts  for  Pay- 
ment in  Commodities  or  Services. 
Compulsory  payments  (see  infra,  Voluntary 
Payments),  612,  616,  618 
Abuse  of  criminal  process,  616 
Agents,  621 

Apprehension  of  suspension  from  board 

of  trade,  620 
Attachment,  616 
Burden  of  proof,  621 

Compulsion  must  have  been  illegal  or 
oppressive,  613 

Compulsion  must  have  existed  at  time  of 
payment,  614 

Compulsion  must  proceed  from  party  re- 
ceiving payment,  615 

Compulsory  payments  recoverable,  612 

Constraint  arising  out  of  business  neces- 
sities, 619 

Denial  of  legal  right,  621 

Distinction  between  unwilling  and  com- 
pulsory payments,  614 

Distinguished  from  voluntary  payments, 
612 

Distress,  616 

Duress  of  person,  618 

Duress  of  personalty,  617 

In  general,  617 

Intangible  personalty,  618 

Payments  to  prevent  unlawful  seizure 
of  property,  617 
Duress  of  real  estate,  618 

In  general,  618 

Payment  of  taxes,  618 
Excessive  tuition  fees  executed  by  public 

educational  institutions,  620 
Fear  of  discharge  from  employment,  620 
Foreclosure  of  mortgage,  616 
Fraud, 616 

General  effect  of  protest,  614 
Injury  to  properiv  rights,  619 
Necessity  for  demand  before  action,  621 
Payment  constrained  by  court's  refusal  to 

assume  jurisdiction,  620 
Payment  in  pursuance  of  promises  coerced 

by  compulsion,  614 


PAYMENT,  cont'd. 

Compulsory  payments,  cont'd. 

Payments  exacted  colore  officii,  619 
Payments  to  secure  performance  of  con- 
tract, 620 

Payment  with  expectaiion   of  receiving 

change,  620 
Persons  liable  to  refund.  621 
Proof  of  compulsion,  621 
Protest,  effect  of,  614 
Protest  necessary,  613 
Public  officers,  621 
Question  of  law  or  fact,  621 
Taxes,  613 

Time  of  compulsion,  614 
Threat,  apprehension,  or  institution  of  judicial 
proceedings,  615 

Abuse  of  criminal  process,  616 

Attachment,  616 

Criminal  prosecution,  616 

Distress,  616 

Foreclosure  of  mortgage,  616 
Fraud,  616 
In  general,  615 
Threats  of  exposure  to  public  disgrace.  62a 
Threat  10  enforce  legal  rights,  621 
What  constiliaes  compulsion,  613 
When  payments  are  to  be  considered  com- 
pulsory, 613 
Confederate  money,  544 

Acceptance  of   payment  in  confederate 

money,  546 
Amount  of  recovery,  545 
Circumstances  of  transaction,  546 
Compulsory   acceptance    of  confederate 
notes,  147 

Confederate  money  as  medium  of  pay- 
ment to  agents,  trustees,  etc.,  457 

Contracts  for  payment  in  confederate 
money.  544 

Executors  and  administrators,  549 

Guardian,  549 

Officers  of  courts,  548 

Parol  evidence,  545 

Partial  payments,  547 

Presumption  as  to  currency  contemplated, 

546 

Scaling  acts,  545 
Trustees,  548 
Consideration : 

Extension  of  time,  532 
Payment  upon  consideration  which  has  failed, 
631 

Payor  in  default,  633 
Rescission  of  contract,  631 
Right  to  recover  back,  631 
Total    worthlessness    of    article  pur- 
chased,633 
Verbal  contract  for  sale  of  land.  633 
Contracts : 

Payments  to  compel  performance  of  con- 
tract, 620 

Contracts  for  payment  in  commodities  or  services, 

542 

Debtor's  right  of  election,  543 
Default  of  debtor,  543 
General  rule,  542 

Loss  of  right  to  pay  in  commodities,  543 

Necessity  for  demand,  544 
Contract  for  payment  in    particular  cur- 
rency, 541 
Counterfeit  money,  549 

Bank,  549 
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PAYMENT,  cont'd. 

Counterfeit  money,  cont'd. 

General  rule  as  to  validity,  549 
Negligence  of  debtor,  550 
Creditors  of  creditor,  526 

Assumption  of  indebtedness  of  creditor, 
527 

Effect  of  payment  to  creditors  of  creditor, 
526 

Payment  at  request  of  creditor,  527 
Credits : 

Indorsements  of  credits  on  notes,  bills, 
bonds,  etc.,  584 
Criminal  prosecution : 

Compulsory  payments,  616 
Cross-demands,  576 

Agreement  for  payment,  576 
Cross-demands  not  operative  as  payment, 
576 

Mutual  accounts,  577 
Currency : 

Contracts  for  payment  in  particular  currency, 
see  infra,  Contracts  for  Payment  in 
Particular  Currency. 
Day: 

Time  of  day,  530 
Declarations ,    see    infra,   Admissions  and 

Declarations. 
Decrees : 

Presumption  of  payment  from  lapse  of 
time,  594 
Definition,  517 
Demand : 

Necessity  for  demand,  627,  631 

Rebutting  presumption  of  payment,  602 
Distress  : 

Compulsory  payments,  616 
Distributees,  526 
Distributive  share : 

Presumption  of  payment  from  lapse  of 
time,  595 

Documentary  evidence  (see  infra,  Receipts): 
Books  of  account,  see   infra,  Books  of 
Account. 

Conclusiveness  of  indorsements  of  cred- 
its, 584 

Indorsements  of   credits  on  notes,  bills, 

bonds,  etc.,  584 
Recitals  in  deeds.  585 
Returned  checks,  585 
Stubs,  585 
"  Dollars,"  541 

Draft,  see  infra,  Bills  and  Notes. 
Duress,  see  infra.  Compulsory  Payment. 
Evidence  (see  infra,  Admissions  and  Decla- 
rations; Parol  Evidence),  579 
Admissibility  of  evidence,  579 
Burden  of  proof,  see  infra,   BURDEN  OF 
Proof. 

Circumstantial  evidence.  579 

Documentary  evidence,  see  infra,  DOCU- 
MENTARY Evidence. 

Habit  of  creditor  with  regard  to  collection 
of  his  claims,  587 

Habit  of  debtor  with  regard  to  payment 
of  his  debts,  586 

Mistakes  of  creditor  in  denying  other  pay- 
ments, 586 

Relevancy  and  materiality  of  evidence, 
579 

Evidence  of  financial  condition  of  parties,  585 

Of  creditor,  585 
Of  debtor,  586 


PAYMENT,  con 

Executors  and  administrators  : 

Acknowledgment  by  executor  or  adminis- 
trator, 602 

Confederate  money,  549 

Debtor  appointed  administrator  or  execu- 
tor of  creditor,  578 

Payment  to  executors  and  administrators, 
526 

Extension  of  time  of  payment,  531,  553 

Continuance  of  same  rate  of  interest, 
533 

Necessity  for  new  consideration  for  ex- 
tension, 532 

Part  payment  of  matured  debt,  532 

Prepayment  of  interest.  532 

Promissory  note,  566 
Following  money  paid,  608 
Foreclosure  of  mortgages : 

Compulsory  payments,  616 
Forged  assignment,  524 
Forged  notes,  565 
Fraud : 

Acceptance  of  note,  565 

Draft  or  bill  of  exchange.  554 

Judgment  procured  by  fraud,  634 

Mistake  of  law,  630 

Threat  of  judicial  proceedings,  615 
General  assignment  of  chose  in  action,  574 
Guardians  : 

Confederate  money,  549 

Payment  to  guardians,  528 
Heirs,  526 
Husband  and  wife  : 

Payments  to  husband  or  wife  of  creditor,  527 
To  husband,  527 
To  wife,  52 7 
Infants : 

Payments  to  infants,  528 
Insolvency  and  bankruptcy : 

Acceptance  of  note,  566 

Insolvency  of  debtor  rebutting  presump- 
tion of  payment,  602 
Interest : 

Extension  of  time  533 

Mistake,  627 
Joint  payees,  524 
Judgments : 

Presumption  of  payment  from  lapse  of 
time,  592 

Rebutting  presumption  of  judgment,  598 
Rebutting  presumption  of  payment,  601 
Recovery  of  payments  on  judgments,  633 
Comprise  pending  appeal,  636 
Judgment  procured  by  fraud,  634 
Money  equitably  retainable,  636 
Payment  of  judgment  not  recoverable, 
633 

Persons  entitled  to  recover,  637 
Persons  liable  to  refund  on  reversal, 

636 

Prior  satisfaction  of  judgment,  635 

Reversal  of  judgment,  635 

Voidable  execution,  634 

Where  judgment  is  irregularly  entered, 

Laches(see  infra,  Presumption  ok  Payment): 

Collecting  check,  572 

Collection  of  bill  or  note,  554 
Legacies : 

Legatees  of  creditor,  526 

Presumption  of  payment  from  lapse  of 
time,  595 
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PAYMENT,  cont'd. 
Legal  tender,  540 

Contracts  entered  into  prior  to  passage  of 
act,  540 

Creditor  bound  only  to  receive  legal  ten- 
der, 539 
Gold  payment,  540 

Power  of  Congress  to  fix  legal  tender,  540 
Statutes  making  treasury  notes  legal  ten- 
der, 540 
Taxes,  541 

United  States  treasury  notes,  540 
Limitation  of  actions  (see  infra.  Presumption 

of  Payment): 

Mistake,  628 
Mail,  see  infra.  Place  of  Payment. 
Master  and  servant,  tee  infra,  Payment  IN 

Specific  Property  or  Services. 
Medium  of  payment,  538 

Acceptance  as  Payment,  see  infra,  Accept- 
ance as  Payment. 

Acceptance  by  debtor,  see  infra.  Acceptance 
by  Debtor. 

Acceptance  of  payment  by  creditor,  see  infra. 
Acceptance  of  Payment  by  Creditor. 

Acceptance  of  payment  in  a  different 
medium,  539 

Bank  notes,  see  infra.  Bank  Notes. 

Bills  and  notes,  see  infra.  Bills  and  Notes. 

Bond  or  other  specialties,  see  infra.  Bond 
or  Other  Specialties. 

Certificates  of  deposit,  see  infra.  Certifi- 
cates of  Deposit. 

Checks,  see  infra.  Checks. 

Confederate  money,  see  infra.  Confed- 
erate Money. 

Contracts  for  payment  in  commodities  or 
services,  see  infra.  Contracts  for  Pay- 
ment in  Commodities  or  Services. 

Contracts  for  payment  in  particular  currency, 
see  infra,  Contracts  for  Payment  in 
Particular  Currency. 

Counterfeit  money,  see  infra.  Counterfeit 
Money. 

Creditor  bound  only  to  receive  legal  ten- 
der 539 

Cross-demands,  see  infra.  Cross-demands. 
Draft,  see  infra.  Bills  and  Notes. 
General  assignment  of  chose  in  action,  see 

in  fra,  General  Assignment  of  Chose  in 

Action. 

Legcll  tender,  see  infra,  Legal  Tender. 
Orders    upon   third   persons,    see  infra. 

Orders  Upon  Third  Persons. 
Payment  in  specific  property  or  services,  see 

infra,   PAYMENT   IN  SPECIFIC  PROPERTY 

or  Services. 
Mistake : 
Acceptance,  565 

Mistake  of  creditor  in  denying  other  pay- 
ments, 586 
Payments  under  mistake  of  fact,  621 

Diligence  required  in  giving  notice  of 

mislake,  627 
Drafts,  624 

Effect  of  negligence  of  payor  in  ascer- 
taining facts,  624 

Following  money  paid  in  hands  of  third 
persons,  627 

Forgetf ulness  of  fact  once  known,  625 

In  general,  621 

Interest,  627 

Limitation  of  action,  628 


PAYMENT,  cont'd. 
Mistake,  cont'd. 

Payment  under  mistake  of  fact,  cont'd. 
Materiality  of  mistake,  £25 
Mistake  as  to  condition  of  depositor's 

account,  623 
Mistake  with  regard  to  fact  in  dispute, 
625 

Money  retainable  in  good  conscience, 

626 

Necessity  for  demand  before  action.  627 
Necessity  for  mutuality  of  mislake,  625 
Necessity  for  payment  in  money,  627 
Necessity  for  placing  payee  in  original 

position,  626 
Necessity  for  receipt  of  payment  by  de- 
fendant, 626 
Negligence  in  ascertaining  facts,  624 
Payments  by  acceptors  of  drafts,  624 
Payments  by  banks,  623 
Payment  10  agent,  626 
Proof  as  to  mistake,  628 
Payments  under  mistake  of  law,  628 

Application    of   payment  to  other  in- 
debtedness, 630 
Deposits  as  security  under  mistake  of 
law,  630 

Distinction  between  mislake   and  ig- 
norance of  law,  630 
Foreign  law,  630 
Fraud,  630 
In  general,  628 

Mistake  of  mixed  law  and  fact,  630 
Necessity  for  demand  before  action,  631 
Payments  by  public  corporations,  629 
Payments  to  officers  of  court,  629 
Payment  to  agent,  630 
Statutory  provisions  for  recovery  of  pay- 
ment, 630 
Mortgages : 

Payment  by  mortgagor  as  rebutting  pre- 
sumption of  payment,  601 

Presumption  of  payment  from  lapse  of 
time,  593 

Rebutting  presumpiion  of  payment,  598 
Release  or  satisfaction  of  mortgage,  591 
Municipal  corporations : 

Payment  to  municipality  under  mistake 
of  law,  629 

A'egotiable  instruments,  see  infra.  Bills  and 

Notes. 
Nonresidence  of  parties : 

Rebutting  presumption  of  payment,  603 
Orders  upon  third  persons,  568 

Acceptance  as  payment.  568 

Acceptance  bv  debtor,  569 

Examples,  568-569 

Orders  for  specific  property,  568 

Presumpiion  against  acceptance  as  pay- 
ment. 568 

Presumption  from  possession,  590 
Parent  and  child : 

Payments  to  parents  of  creditor,  527 
Parol  evidence,  579 

Admissibility  in  general,  579 

Bills  and  notes,  579 

Effect  of  taking  receipt,  580 

Examples,  579-580 

Judgments  and  decrees,  580 

Payment  in  other  than  money,  580 

Taxes  and  assessments,  579 

Written  evidence  of  indebtedness,  579 

Rebutting  presumption  of  payment,  600 
3  Volume  XXII. 


Payment. 


INDEX. 


Payment. 


PAYMKNT,  cont'd. 

Payment  by  third  persons,  535 

Agenis  ol  debtor,  535 
Compulsory  payments,  538 
Debtor  not  liable  lo  reimburse  volunteer, 
537 

Effect  of  payment  by  third  person,  535 
Payment  at  request  of  debtor,  537 
Payment  by  volunteers,  536 
Payment  of  another's  taxes,  537 
Public  funds,  538 

Recovery  by  volunteer  from  creditor,  538 
Recovery  of  payment  by  third  person,  537 
Subsequent  promise  to  repay,  537 

Payment  in  something  else  than  money,  511 

Payment  in  specific  property  or  services,  575 
Delivery  of  specific  property,  575 
Express  agreement  for  payment,  575 
Independent  claim,  575 
Intention  of  parties,  576 

Payments  on  judgments,  see  infra,  Judgments. 

Payment  to  officers  of  court,  629 

Penalty : 

Accelerating  time  of  payment  as  penalty,  531 

Exercise  of  option  by  creditor,  531 
In  general,  531 

Misconduct  of  creditor  causing  default, 
531 

Pensions,  see  Pensions. 
Place  of  payment,  533 

Authorized  remittance  by  mail,  535 

Bills  of  exchange,  535 

By  carrier  or  agent,  535 

By  mail,  534 

Creditor  actually  receiving  money  sent  by 

mail,  535 
Creditor  out  of  state,  533 
In  general,  533 
Negligence  of  debtor,  535 
Payment  in  specific  properly,  533 
Place  of  payment  as  affecting  character  of 

currency,  542 
Place  of  payment  expressly  designated, 

534 

Remittance  of  payments,  534 
Where  no  place  of  payment  is  specified, 
533 

Pledge  and  collateral  security  : 

Application  of  payment,  869 
Presumption  of  payment : 
Accounting,  607 
Character  of  presumption,  591 
Check,  569 
Chose  in  action,  574 
Computation  of  time  elapsed,  606 
Conclusiveness,  589,  590 
Decedent's  estates,  590 
Lapse  of  time,  591 
Annuities,  595 

Application  of  presumption  to  particu- 
lar kinds  of  indebtedness,  592 

Assessments,  595 

Bills  and  notes,  592 

Computation  of  time,  606 

Courts  of  equity,  595 

Distributive  shares,  595 

Eminent  domain,  595 

Indebtedness  secured  by  mortgages,  593 

In  general,  551 

Judgments  and  decrees,  594 

Lack  or  loss  of  possession,  594 

Lapse  of  time  as  evidence  of  payment, 
596 
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AYMENT,  cont'd. 
Presumption  of  payment,  cont'd. 
Lapse  of  time,  cont'd. 

Lapse  of  time  less  than  twenty  years.  596 

Legacies,  595 

Purchase  price  of  land  conveyed,  594 
Rebuiting  presumption,  597 
Specialties,  593 
Statutory  provisions,  597 
Taxes,  595 
Nonpayment,  588 

Nonproduction  of  written  evidence  of  in- 
debtedness, 589 

Note,  bond,  etc.,  executed  by  creditor,  606 

Order  upon  third  persons,  569 

Payment  by  creditor  to  debtor,  606 

Payment  of  rent,  606 

Payment  or  gift,  608 

Payment  or  loan,  607 

Poor  and  poor  laws,  966 

Possession  by  joint  debtor,  590 

Possession  of  bill  of  exchange,  589 

Possession  of  bond,  590 

Possession  of  note  by  maker,  589 

Possession  of  notes,  etc.,  secured  by  mort- 
gages, 590 

Presumption  as  basis  for  affirmative  relief, 
605 

Rebutting  presumption  from  lapse  of  time, 

597,  600 

Acknowledgment  of  indebtedness,  601 
Acknowledgment  of  indebtedness  by  co- 

debtots,  602 
Acknowledgment  of   indebtedness  by 

executors  or  administrators,  602 
Acknowledgment    of    indebtedness  to 

third  persons,  601 
Bonds,  599 

Demand  for  payment,  602 

Disability  of  creditor  to  sue,  604 

Equitable  proof,  599 

Insolvency  of  debtor,  602 

Institution  of   proceedings  to  enforce 

payment,  605 
Judgments,  598 
Mortgages,  598 
Nonresidence  of  creditor,  604 
Nonresidence  of  parties,  603 
Part  payment  by  co-debtors,  600 
Payments  by  mortgagor,  601 
Presumption  rebuttable,  597 
Relationship  of  parties,  602 
Statutory  presumption  rebuttable,  599 
War,  604 

Recovery  of  payments,  590 

Release  of  mortgage  or  equity  of  redemp- 
tion, 591 

Settlements,  607 

Time  of  payment,  533 

Transactions  between  debtor  and  creditor 
after  maturity  of  indebtedness,  606 

Private  international  law : 
Promissory  notes,  567 

Promissory  note,  see  infra.  Bills  and  Notes. 

Proof  of  payment,  see  infra.  Evidence. 

Property,  see  infra,   Payment  in  Specific 
Property  or  Services. 

Protest,  see  infra.  Compulsory  Payments. 

Public  officers  (see  infra.  Compulsory  Pay- 
ments; Voluntary  Payments): 
Compulsory  payments,  621 
Payments  exacted  colore  officii,  619 
Payments  to  officers  of  court,  611 
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PAYMENT,  cont'd. 
Public  policy : 

Payments  upon  contracts  againsl  public 
policy,  637 
Questions  of  law  and  fact : 

Acceptance  of  note  as  payment,  563 
Compulsory  payments,  621 
Ratification  : 

Agent    receiving    something    else  than 

money  as  payment,  523 
Unauthorized  agent,  510, 
Receipt : 

Acceptance  of  note  as  payment,  564 
Conclusiveness,  583 
Evidence,  582 

Giving  receipt  acknowledging  payment 
upon  receipt  of  draft  or  bill  of  exchange, 

554 

Parol  evidence,  580 
Prima  facie  evidence.  582 
Recovery  of  payments,  609 

Compulsory  payments,  see  infra.  Compul- 
sory Payments. 

Judgment,  see  infra.  Judgments. 

Payments  on  judgments,  see  infra.  Judg- 
ments. 

Payments  under  mistake  of  fact,  see  infra. 

Mistake. 

Payments  under  mistake  of  law,  see  infra, 
Mistake. 

Payments  upon  consideration  which  has 
failed,  631 

Payments  upon  contracts  against  public 
policy,  637 

Voluntary  payments,  see  infra,  Voluntary 
Payments. 
Relationship  of  Parties  : 

Rebutting  presumption  of  payment,  602 
Release  of  equity  of  redemption,  591 
Release  of  mortgage,  591 
Sales,  see  infra.  Bond  or  Other  Specialty. 
Seal : 

Note  under  seal,  558 
Services,  see  infra.  Contracts  for  Payment 

in  Commodities  or  Services  ;  Payment  in 

Specific  Property  or  Services. 
Set-off,  recoupment  and  counterclaim : 

Agent's  indebtedness,  522 

Denial  of  set-off,  612 

Voluntary  payments,  610 
Specialty,     see     infra.    Bond    or  Other 

Specialty. 
Sunday,  530 
Taxes  : 

Presumption  of  payment  from  lapse  of 
time,  592 

Third  persons,  see  infra  Payment  by  Third 
Persons. 

Threats,  see  infra.  Compulsory  Payments. 
Time,  see  infra,  Presumption  of  Payment. 

Computation  of,  606 
Time  of  payment,  52S 

Accelerating  time  of  payment  as  penalty, 
53i 

Acceptance  of  payment  by  creditor  before 

maturity,  530 
Common-law   rule   as  to  payments  post 

diem,  528 

Extension  of  time  of  payment,  see  infra 

Extension  of  Time  of  Payment. 
In  general,  528 

Misconduct  of  creditor  causing  default,  531 
Payment  after  action  begun,  529 


PAYMENT,  cont'd. 
Time  of  payment,  cont'd. 
Presumptions,  533 

Recovery  of  damages  in  case  of  payment 

after  maturitv,  529 
Right   of  debtor  to  pay  in  advance  of 

maturity  of  debt,  530 
Sunday,  53c 
Time  of  day.  530 

Time  of  payment  not  specified,  529 
When  day  of  payment  falls  on  Sunday. 

530 

When  goods  are  sold,  530 
To  whom  payment  to  be  made,  518 

Apportionment  of  payments  with  respect 

to  time,  528 
Compulsory  payments  arising  out  of  state 

of  war,  528 
Creditor  of  agent,  see  infra  Agency. 
Creditors  of  creditor,  526 
Distributees,  526 

Effect  of  assignment  by  creditor,  see  infra 

Assignment  by  Creditor. 
Executors  and  administrators,  526 
Guardians,  528 
Heirs,  526 

Husband  and  wife,  527 
Infants,  528 
Joint  payees,  524 
Legatees,  526 
Parents.  527 

Payment  to  person  ultimately  entitled  to 

receive  benefit,  528 
Trusts  and  trustees  : 

Confederate  money,  547,  548 
Voluntary  payments  (see  infra.  Compulsory 

Payments),  609. 
Denial  of  set-olf,  612 

Express   contract   for  re  urn  of  money 

voluntarily  paid,  612 
In  general,  609 

Partial  payments  prior  to  assignment  of 

choses  in  action,  612 
Payments  t3  agents,  612 
Payments  to  officers  of  court,  611 
Payment  to  escape  delinquency  penalties, 

611 

Retention  of  part  of  debt  by  debtor,  612 
Set-off,  610 

Surrender  of  possession  of  property,  612 

Volunteers,  see  infra  Payment  by  Thiri- 
Persons. 
War  : 

Existence  of  war  as  rebutting  presumption 
of  payment.  603 

PAYMENT  INTO  COURT,  638 

PEACE,  638 

PEACEABLE  POSSESSION,  638 

PEACE  OFFICER,  638 

PECULATION,  638 

PECULIAR,  638 

PECUNIARY,  638 

PECUNIARY  DAMAGES.  639 

PECUNIARY  INJURIES,  639 

PECUNIARY  LEGACIES.  639 

PECUNIARY  LOSS.  639 

PECUNIARY  PROFIT,  639 
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PEDDLER,  639 

PEDIGREE,  640 

Age,  647 
Bastardy,  647 
Bible,  652 
Birth,  647 
Copies,  653 
Death,  648 

Declarant  must  be  dead,  644 

Ancient  facts,  644 

Living  witnesses,  644 
Definition,  640 
Degree  of  relationship,  646 
Facts  embraced  by  term  "  pedigree,"  646 
Facts  relative  to  issue,  646 
Family  bible  652 
Family  conduct,  651 
Family  records,  651 
General  repute,  650 

General  rule  as  to  admissibility  of  hearsay 

evidence  in  proof  of  pedigree,  640 
Handwriting,  653 
Heirship,  647 
Inscriptions,  653 
Interest,  645 
Issue,  648 
Legitimacy,  647 
Letters,  652 
Lis  mota,  645 
Marriage,  647 
Oral  declarations,  649 
Parentage,  646 

Party  may  testify  to  his  own  age,  647 

Pedigree  in  issue,  646 

Place  of  residence,  649 

Pleadings,  653 

Piimary  evidence,  645 

Public  register,  652 

Qualifications  of  general  rule,  641 

Recitals,  653 

Relationship,  646 

Relationship  necessary,  641 

Admissibility  of  intestate's  declarations  as 
to  his  own  family,  643 

Affinity,  642 

Bastards,  643 

Confined  to  blood  relatives,  642 

Degrees  of  relationship,  644 

Hearsay  upon  hearsay,  644 

In  general,  641 

Proof  dehors  declaration,  643 

Question  for  judge,-  644 

Relationship     between     two  supposed 

branches  of  family,  643 
Servant,  042 

Sufficiency  of  evidence,  644 
Reputation  in  family  admissible,  650 
Time  and  place,  648 
Tombstones,  653 

PEDIS  POSSESSIO,  654 
PEER,  654 
PELTRY,  654 
PENAL,  654 

PENAL  LAW  OR  STATUTE,  654 

PENALTY  (see  Pensions;   Private  Inter- 
national Law),  654 
Payment,  see  Payment. 

Poor  and  poor  laws,  see  infra.  Poor  and 
Poor  Laws. 


PENCIL,  655 
PENDING.  655 
PENETRATION,  656 

PENITENTIARY  (see  Prisons,  etc.),  656 
PENNED,  656 

PENSIONS  (see  BOUNTIES),  657 
Accrued  pensions,  668 

Death  of  pensioner  leaving  no  widow  or 

children,  669 
Distribution  of.  668 
In  general,  668 
Whether  assets  of  estate,  668 
Affidavits,  662 

Agents,  see  infra,  Attorneys  and  Agents. 
Amount  of  pension,  668 

Deduction  of  attorney's  fees,  668 

Double  pensions,  668 

In  general,  668 
Application,  662 

A  letter,  662 

In  general,  662 

Printed  forms.  662 

Verification,  662 
Assignments,  669 

Common  law,  669 

Soldier's  home,  669 

Statute,  669 
Attorneys  and  agents,  664 

Arrears  of  pension,  664 

Compensation,  664 

Compensation  for  extraordinary  services, 
665 

Constitutionality  of  statute,  665 

Gift  of  pension  money  to  agent  or  attor- 
ney, 666 

In  general,  664 

Object  of  statute,  665 

Payment  of  pension,  667 

Penalty  for  charging  excessive  fee,  664 

Penally  for  withholding  pension  money, 
666 

Pension  agents  and  agencies,  667 
Protection  of  government  against  unjust 

claims,  665 
Reimbursement  for  expenses,  666 
Unsuccessful  prosecution  of  claim,  664 
What  constitutes  offense,  665 
What  constitutes  the  offense  of  withhold- 
ing pension  money,  666 
Children,  661 

Claims,  investigation  of,  663 
Confederates,  658 
Corporations,  669 

Criminal  law,  see  infra,   ATTORNEYS  AND 

Agents. 
Criminal  liability : 

False  evidence,  663 
Death : 

Accrued  pensions,  669 
Death  of  pensioner,  667,  668 

Payment  of  pension,  667,  668 
Declaration,  see  infra.  Application. 
Definition,  658 
Divorce,  661 
Double  pensions,  668 

Evidence  (see  infra.  False  Evidence;  Medi- 
cal Examination),  662 
In  general,  662 

Examination,  see  infra.  Medical  Examina- 
tion. 
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PENSIONS,  confd. 

Examining  surgeons,  66a 

False  evidence,  663 

Criminal  liability,  663 
Penalty  for  false  evidence,  663 

Striking  pensioner's   name   from  roll  fur 
fraud,  663 

Firemen,  670 

Gratuity,  658 

Investigation  of  claims,  663 
Judicial  knowledge,  658 
Jurisdiction  of  pension  matters,  658 

History  of  pension  bureau,  659 

In  general,  658 

Mandamus,  660 

Pension  bureau,  659 
Mandamus,  660 
Medical  examination,  662 

Examining  surgeon,  662 

In  general,  662 
Miscellaneous  pensions,  669 
Mode  of  obtaining  pension,  662 
Nature,  558 
Payment  of  pension,  667 

Death  of  pensioner,  667,  668 

Deceased  pensioner,  667 

In  general,  667 

Pension  agents  and  agencies,  667 
Penalties,  see  infra.  Attorneys  and  Agents. 
Pension  laws,  658 
Persons  entitled  to  pension,  560 

Adopted  child,  661 

Children,  660 

Children  include  grandchildren,  661 

Dependent  relatives,  660 

Effect  of  disloyalty,  661 

Eff-ct  of  remarriage  or  divorce  of  pen- 
sioner, 661 

Illegitimate  child,  661 

In  general,  660 

Persons  in  service,  660 

Surviving  child,  661 

United  States,  660 

Widows,  660 
Police,  670 
Proof,  662 
Remarriage,  661 

Settlement  of  decedent's  estate,  668,  669 
Widows,  661 
Witnesses : 

-  Compelling  attendance  of,  664 
PENT  ROAD,  675 
PEOPLE,  675 
PEOPLE'S  PARTY,  676 
PEPPER,  676 
PEPSIN,  676 
PER,  676 

PERAMBULATION,  676 
PER  ANNUM,  677 
PERCENTAGE.  677 
PERCH,  677 

PERCOLATING  WATERS,  677 
PER  CURIAM,  677 
PEREMPTORY  CHALLENGE,  677 
PERFECT,  677 


PERFECTING,  67- 
PERFORM,  678 
PERFORMANCE,  678 
PERFUMERY,  678 
PERIL.  6;8 

PERILS  OF  THE  SEA,  678 
PERIOD,  678 
PERIODICAL,  679 
PERISHABLE,  679 
PERISHABLE  GOODS,  679 
PERISHABLE  PROPERTY,  679 

PERJURY,  680 

Affidavits,  690 
Bail: 

Examination  for  acceptance  as  bail,  684 
Circumstantial  evidence,  695 
Civil  action,  698 
Confessions,  696 
Corroboration,  695 
Declarations,  692 
De  facto  officer,  683 
Definition,  681 
Documentary  evidence,  696 
Effect  of  perjury  immaterial,  691 
Elements : 

Effect  of  perjury  immaterial,  691 
Essential  elements,  682 

Knowledge  of  falsity,  see  infra.  Knowl- 
edge of  Falsity. 

Materiality  of  false  statement,  see  infra. 
Materiality  of  False  Statement. 

Subjects  of  perjury,  see  infra,  Subjects  of 
Perjury. 

The  oath,  see  infra,  The  Oath. 
Evidence,  691 

Admissibilty  in  general.  691 

Circumstantial  evidence,  695 

Competency  of  witnesses,  693 

Confession  in  open  court,  696 

Conviction  upon  defendant's  contradictory 
statements,  696 

Corroborating  evidence,  695 

Credibility  of  witness,  693 

Declarations,  692 

Documentary  evidence,  696 

Evidence  held  inadmissible,  692 

Evidence  held  insufficient,  693 

Evidence  tending  to  show  a  corrupt  mo- 
tive, 692 

Hearsay  evidence,  692 

Number  of  witnesses  required.  694 

Quantum  of  proof.  693 

Reasonable  doubt,  693 

Record  as  evidence,  692 

Several  assignments  of  perjury,  695 

Testimony  of  one  witness,  694,  695 
False  swearing,  6S2 

Falsity,  see  infra.  Knowledge  of  Falsity. 

Federal  statute,  681 

Grand  jury,  6S4 

Hearsay  evidence,  692 

Intent,  see  infra.  Knowledge  of  Falsity. 

Jurisdiction,  683 

United  States  courts,  681 
Jury  : 

Examination  of  juror  upon  voir  dire,  684 
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PERJURY,  cont'd. 
Knowledge  of  falsity,  689 

I  n  general,  689 
Mistake,  689 

Naturali/ uion  proceedings,  690 

Rash  and  inconsiderale  statements,  689 

Statements  made  through  mistake  or  in- 
advertence, 689 

Swearing  without  knowledge,  690 

Tests  of  knowledge,  689 

Unqualified  statement  not  known  to  be 
true,  690 

Verification  of  pleadings,  690 
Materiality  of  false  statement,  686 

Circumstantial  materiality  sufficient,  687 

Credit  of  witness,  687 

Degree  ot  materiality,  688 

Proof  of  materiality,  683 

Question  for  court,  688 

Statement  must  have  been  material,  686 

Statements  affecting  collateral  issue,  687 

Statutes,  686 

Testimony  held  material,  686 

Testimony  in  rebuttal  of  irrelevant  testi- 
mony, 688 

Test  of  materiality,  687 

Time  of  materiality,  688 

What  constitutes  materiality,  686 
Misdemeanor  of  felony,  682 
Mistake,  689 
Naturalization,  690 
Nature,  681 

Number  of  witnesses  required,  694 
Oath,  see  infra.  The  Oath. 
Officers  of  corporation,  690 
Opinion,  691 
Punishment,  697 
Questions  of  law  and  fact : 

Materiality,  688 

Oats,  684 
Reasonable  doubts,  693 
Records  : 

Record  as  evidence,  692 
Statutory  definitions.  681 
Subjects  of  perjury,  690 
Subornation  or  incitement  of  perjury,  697 

Definition,  697 

Incitement  to  commit  perjury,  697 
Nature,  697 
Proof,  697 

What  constitutes  the  offense,  697 
The  oath,  682 

Before  what  tribunal  or  officer,  683 
Competent  tribunal,  683 
D:  facto  officer,  683 

Examination  for  acceptance  as  bail,  684 
Examination  of  juror  voir  dire,  684 
Form  of  the  oath,  682 
Grand  jury,  684 
In  general,  682 

In  what  proceedings  or  matters,  684 
Jurisdiction  essential,  683 
Oath  administered  in  open  court,  684 
Oath  must  have  been  authorized  or  re- 
quired by  law,  685 
Oath  must  have  been  false,  685 
Officer  not  qualified,  683 
Official  oath,  682 
Promissory  oath,  682 
Proof  of  authority,  684 
Proof  of  oath,  685 
Question  of  law,  684 
Rule  as  to  particular  cases,  684 


PERJURY,  cont'd. 

The  oath,  cont'd. 

Testimony  of  officer,  686 

Void  or  irregular  proceedings,  685 

United  Slates,  681 

United  States  courts,  681 

Verification,  690 

Voir  dire,  684 

When  offense  is  complete,  682 
Witnesses : 

Competency  of  evidence,  693 

Corroborative  evidence,  695 

Credibility,  693 

Number  of  witnesses  required,  694 
PER  LEGEM  TERR.-H,  698 
PERMANENT,  698 
PERMANENT  FIXTURES.  699 
PERMANENTLY,  698 
PER  MILE,  646 
PER  MINAS,  676 
PERMISSION,  699 
PERMISSIVE  WASTE,  699 
PERMIT,  699 

PER  MY  ET  PER  TOUT,  676 
PERPETRATOR,  700 
PERPETUAL,  700 
PERPETUAL  INJUNCTION,  700 
PERPETUATION,  700 

PERPETUATION  OP  TESTIMONY,  700 

PERPETUL7.ES    and   trusts  for 
ACCUMULATION,  701 

Accumulation,  see  infra.  Trusts  for  Accu- 
mulation. 
Alienable  interests,  705 
Burial  place,  maintenance  of,  713 
Charities,  735 

Common  law,  see  infra.  Period  Limited  by 
Rule  at  Common  Law. 

Conditional  limitation  of  fee  simple,  723 

Conditions  (see  infra.  Contingencies)  : 

Limitation  over  upon  breach  of  condition 
subsequent,  712 

Conflict  of  laws,  see  infra.  Private  Inter- 
national Law. 

Contingency  on  which  interest  is  limited,  * 
707 

Deeds  of  trust,  706 
Definition,  703 

Accurate  definition,  703 

Alienable  estate  may  create  a  perpetuity, 
703 

Decisions  regarding  alienability  as  a  test, 
703 

Inaccurate  definition,  703 
Destructible  interests,  705 
Determinable  fee  with  limitation  over,  723 
Effect  of  invalidity  on  other  interests,  723 

Alternative  limitations,  723 

Determinable  fee  with  limitation  over,  723 

Enlargement  of  prior  interests,  723 

Estates  not  of  inheritance,  724 

Estates  of  inheritance,  723 

Instances  of  remoteness  in  limitation  to 
class,  725 

Interests  of  persons  comprising  classes,  724 
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PERPETUITIES,  ETC.,  cont'd. 
Effect  of  invalidity  on  other  interests,  cont'd. 

Limitation  lo  a  class  as  a  whole,  724 

Limitation  to  individuals  of  class,  726 

Prior  interests,  723 

Separable  trusts,  726 

Subsequent  interests,  724 

Validity  of  prior  interests,  723 
Estates  tail,  705 
Executory  devises,  722 
Failure  of  issue : 

Limitation  over  upon  indefinite  failure  of 
issue,  710 
Gestation,  708,  709 
Husband  and  wife : 

Limitation  to  surviving  husband  or  wife, 
7ii 

Instructions,  see  infra,  INTERPRETATION. 

Interests  subject  to  rule,  704 

Alienable  inteiests,  705 
Contractual  rights,  707 
Deeds  of  trust,  706 
Destructible  interests,  705 
Estate  tail,  705 
In  general,  704 
Lease,  706 
Life  estates,  705 
Mortgages,  706 
Possibility  of  reverter,  706 
Remainders,  706 
Reverter,  possibility  of,  706 
Vested  interests,  705 
Interpretation  : 

Ambiguous  clauses,  704 
Rule  one  of  law  and  not  of  interpretation, 
704 

Introduction,  703 

Issue,  see  infra,  Failure  of  Issue. 
Leases,  706 
Life  estates,  705 

Limitations  over  after  life  interests,  711 
Unborn  children,  711 
Limitations  to  unborn  persons,  710 
Limitations  in  fee,  710 
Limitations  of  life  interests,  711 
Limitations  over  after  life  interests,  711 
Limitations  to  unborn  person  on  attaining 

certain  age,  710 
Postponement  of  possession,  711 
Lives  by  which  period  is  measured,  708 
Statutory  rules,  716 

Concurrent  estates,  718 
Limitation  of  life  estates,  717 
Limitation   of    portions    in  severalty, 
718 

Must  be  designated,  717 

Must  exist  at  creation  of  estate,  716 

Must  not  exceed  two  in  number,  717 

Need  not  be  interested  in  estate,  717 

Number,  717 

Successive  estates,  717 

Suspension  during  minorities,  719 

Mortgages,  706 

Origin  of  the  rule,  704 

Period  limited  by  rule,  708 
At  common  law,  708 

Limitation  over  upon  breach   of  con- 
dition subsequent,  711 
Limitations  over  upon  failure  of  issue, 
710 

Limitations  to  unborn  persons,  see  infra, 

Limitations  to  Unborn  Persons. 
Limitations  which  offend  the  rule,  710 


PERPETUITIES,  ETC.,  cont'd. 
Period  limited  by  rule,  cont'd. 
At  common  law,  cont'd. 

Limitation  10  surviving  husband  or 
wife,  711 

Number  of  lives  by  which  the  period  is 

measured,  708 
Period  for  gestation,  709 
Powers,  see  infra.  Powers. 
Statement  of  rule,  708 
Term  of  twenty-one  years  in  gross,  709 
Time  at  which  validity  of  limitations  is 

to  be  determined,  709 
Trusts  for  indefinite  duration,  712 
Under  statutes,  715 
California,  720 
Connecticut,  721 

Lives  l>v  which  period  is  measured,  see 
infra.  Lives  by  Which  Period  is 
Measured. 

Michigan,  715 

Minnesota,  715 

New  York,  715 

Ohio,  721 

Period  of  suspension  must  be  measured  by 

lives,  715 

Conveyance  to  trustees  to  hold  and 
manage  property  for  fixed  term 
void,  715 

In  general,  715 

Lives  by  which  period  is  measured,  see 
infra,  Lives  by  Which  Period  is 
Measured. 

Terms  indirectly  measured  by  lives, 
716 

Terms  of  fixed  duration,  715 
Terms  of  indefinite  duration,  716 
Statute  applies  to  power  of  alienation 

and  not  to  its  exercise,  720 
Wisconsin,  715 
Possibility  of  reverter.  706 
Postponement  of  possession  or  enjoyment  (see 
infra.  Suspension),  721 
Executory  devises,  722 
Legacies,  722 

Not  a  violation  of  the  rule,  721 
Postponement  until  termination  of  trust. 

723 

Statutes  against  suspension  of  power  of 

alienation,  722 
Vested  remainders  never  too  remote,  722 
Powers,  713,  1126 

Appointment  invalid  in  donor  invalid  in 

donee,  714 
Creation,  713 
Execution,  714 
General  powers,  714 
Power  of  appointment,  713 
Power  of  sale,  713 

Power  of  sale  to  be  exercised  at  a  time 

beyond  the  limits  of  the  rule,  714 
Power  to  discharge  mortgages,  714 

Prior  interests,  see  infra.  Effect  of  In- 
validity on  Other  Interests. 

Private  international  law,  726 

Remainders,  706 

Vested  remainders,  722 

Remoteness,  see  infra.  Trusts  for  Accumu- 
lation. 

Reverter,  possibility  of,  706 

Separable  trusts,  726 

Statutes,  see  infra.  Period  Limited  by  Rule 
under  Statutes. 
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PERPETUITIES,  ETC.,  cont'd. 
Statutory  rule,  704 

Suspension,  see  infra.  Postponement  of  Pos- 
session or  Enjoyment. 
Suspension  during  minorities,  719 
Suspension  of  power  of  alienation,  704 
Term  of  twenty-one  years,  709 
Time  at  which  validity  of  limitations  is  to  be 
determined,  709 
Limitations  made  valid  by  events  happen 

ing  before  testator's  death,  709 
Validity  of  testamentary  limitations  de- 
termined by  circumstances  at  death  of 
testator,  709 
Trusts  for  accumulation,  727 

Accumulations  beyond  common-law  pe- 
riod, 734 

Accumulations  beyond  common-law  pe- 
riod void,  730 

Accumulaitons  for  adults  and  minors  to- 
gether held  void,  732 

Accumulations  generally  for  exclusive 
benefit  of  minors,  731 

Accumulations  must  be  given  to  minor 
absolutely  at  majority,  732 

Charities,  735 

Commencement  of  accumulation,  733 
Conflict  of  laws,  729 

Contingent  interest  in  personal  property, 

736 

Contingent  interest  in  real  estate,  735 
Definition,  727 

Direction  to  accumulate  for  term  of  years, 
730 

Disposition  of  illegal  accumulations,  734 
Doctrine  at  common  law,  730 
Effect  of  exceeding  statutory  period,  734 
General  principles,  727 
Gift  of  principal  as  affected  by  discretion 

to  accumulate,  736 
Implied  direction  to  accumulate,  729 
Lifetime  of  settler,  734 
Minority  beneficiaries,  733 
Minority  is  the  measure  of  time,  733 
Nature  of  property  affected,  731 
Period  as  affected  by  number  of  bene- 
ficiaries, 733 
Period  of  accumulation  in  Canada,  733 
Period  of  accumulation  in  England,  732 
Period  of  accumulation  in  Scotland,  732 
Period   of   accumulation  in    the  United 

States,  733 
Present  beneficial  gift  of  income,  729 
Restrictions  as  to  beneficiaries,  731 
Right  of  beneficiary  to  stop  accumulation, 
728 

Right  to  direct  accumulation,  727 
Spendthrift,  731 

Statutory  regulations  in  general,  730 
Term  of  years,  734 
Test  of  remoteness,  730 
Thellusson  case  and  act,  731 
Trust  to  lease  land  729 
Vested  interest,  734 

What  constitutes  direction  to  accumulate, 
728 

When  accumulation  is  for  exclusive  bene- 
fit of  minor,  732 
Trusts  of  indefinite  duration,  712 

Twenty-one     years,    see     infra,    TERM  OF 

Twenty-one  Years. 
Unborn  persons,  see  infra,  Limitations  to 

Unborn  Persons. 
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PERPETUITIES,  ETC.,  cont'd. 
Vested  interests,  705 

Disposition  of  illegal  accumulation,  734 
Vested  remainders,  722 
"  Youngest  child,"  720 
PERQUISITE,  737 
PERSISTENT,  737 
PERSON,  738 
Aliens,  738 

Broad  meaning  of  term,  739 
Construction,  738 
Corporations,  741 
County,  741 
Fellow-servant,  738 
Fourteenth  amendment,  743 
Government,  740 
Indians,  739 
Infants,  738 

Municipal  corporations,  740 
Party  and  person,  234 
Plural,  739 
School  district,  741 
Towns,  741 
United  States,  740 
Women,  739 

PERSONAL,  743 

PERSONAL  ACTION.  744 

PERSONAL  CHATTELS,  745 

PERSONAL  COVENANTS,  745 

PERSONAL  EFFECTS,  745 

PERSONAL  EXAMINATIONS,  745 

PERSONAL  GOODS,  745 

PERSONAL  INJURIES  (see  infra,  Private 
International  Law),  745 

PERSONAL  LIBERTY,  745 

PERSONAL  PROPERTY,  746 

Animals,  748 
Bonds,  750 

Building  erected  by  one  man  on  the  land  of 

another,  748 
Capture,  753 
Chattels,  747 

Chattels  real  and  chattels  personal,  750 
Choses  in  possession  and  choses  in  action, 

751 
Contracts : 

Breach  of  contract,  756 
Corporeal  chattels,  750 
Criminal  liability,  757 
Crops,  749 

Damages  while  in  owner's  possession,  756 
Dead  body,  748 
Definition,  747 
Fixtures,  749 
Forfeiture,  753 
Examples,  754 
In  general,  753 
Goods  and  chattels,  747 
Incorporeal  chattels,  751 
Manure,  749 
Minerals,  749 
Ownership,  751 

Distinction  between  legal  and  equitable 

ownership,  752 
Future  estates,  752 
In  general,  751 

Separate  ownership  and  co-ownership,  752 
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PERSONAL  PROPERTY,  cont'd. 

Patents,  272 
Petroleum,  749 

Possession,  deprivation  of,  756 
Real  estate  distinguished  from,  748 
Stocks,  750 

Title  (see  infra,  Forf eiture),  752 
Accession,  753 
By  escheat,  755 

By  exercise  of  right  of  eminent  domain 

754 

By  judgment,  754 
By  marriage,  755 

By  operation  of   insolvency  and  bank- 
ruptcy laws,  755 

By  original  acquisition,  752 

By  sale  to  pay  taxes.  754 

By  succession,  755 

Confusion,  753 

In  general,  752 

Intellectual  labor,  753 

Title  acquired  by  capture,  753 

Transfer  by  act  of  parties,  755 
Trees,  749 
Water,  749 

Wrongs  relating  to  corporeal  property,  756 
Wrongs  relating  to  incorporeal  property,  756 

PERSONAL,  REPRESENTATIVE,  757 

PERSONAL  SECURITY,  757 

PERSONAL  SERVICES,  757,  758 

PERSONAL  STATUTES,  758 

PERSONAL  TAX,  758 

PERSONAL  TRANSACTIONS  OR  COM- 
MUNICATIONS, 758 

PERSONATION,  75S 

PERSON  IN  CHARGE  OF  TRANSPOR- 
TATION, 758 

PERSON  INJURED,  758 

PERSON  IN  LOCO  PARENTIS,  758 

PERSON  INTERESTED,  758 

PERSON  OP  COLOR,  758 

PERSON  OP  UNSOUND  MIND,  758 

PERSON  OR  PARTY  AGGRIEVED,  758 

PERSUADE,  759 

PERSUASION,  759 

PERTAIN,  759 

PERV  ERSE  VERDICT,  759 

PETITION,  759 

PETIT  JUROR,  760 

PETIT  LARCENY,  760 

PETIT  MISDEMEANOR,  760 

PETROLEUM,  760 

Personal  property,  749 

PETTIFOGGING,  760 
PETTY  CHAPMAN,  760 
PETTY  OFFICER,  760 


PEWS  AND  PEW  RIGHTS,  761 

Abandonment  of  church  building,  769 
Acquisition   and   general    nature   of  pew 

rights.  761 
Alienation,  restraints  on,  766 
Alteration  of  church,  768 
Altering  church,  768 
Analogous  rights  of  property,  762 
Assault  and  battery,  763 
Attachments,  771 
Canon  law,  765 
Church  of  England,  762 
Common  law,  762 
Consecration  of  building,  763 
Definition,  761 

Deviation  and  meaning  of  pew,  761 
Executions,  771 

Faculty  (see  infra.  Prescription),  763 
Freehold  property,  762 
Historical  sketch,  761 
Landlord  and  tenant,  762 

Pew  tenancy  and  membership  in  society 
and  congregation,  767 
License  by  church  authorities,  762 
Nonparishioners,  765 
Personal  property,  769 

Personal  rights  to  use  of  seats  or  pews,  762 
Perturbation,  770 

Perturbation  by  mere  intruder,  763 
Prescription,  763 

In  general,  763 

Nonparishioners,  765 

Seats  in  aisles  and  lesser  chancels,  764 

Seats  in  chancel,  764 

Statutory  prescription,  764 
Property  : 

Character  of  property  acquired,  767 

Real  or  personal  property,  769 
Real  property,  769 
Rebuilding,  768 
Religious  corporations  : 

Statute  prohibiting  a  religious  corporation 
from  selling  pews,  766 

Pew  tenancy  and  membership  in  society 
and  congregation,  767 
Remedies,  770 

Remedies  for  perturbation,  770 
Restraints  on  alienation,  766 
Right  of  pevvholder  to  prevent  conversion  of 
property  to  other  use  than  those  intended, 

768 

Statute  law,  765 
Statute  of  frauds,  769 
Succession,  770 
Taxation,  767 
Trespass,  770 

Trespass  on  the  person,  763 
Usages  and  customs,  765 

PHARMACY,  771 

PHILANTHROPIC,  771 

PHILOSOPHICAL,  771 

PHOTOGRAPHIC,  777 

PHOTOGRAPHS,  772 

Accident,  774 
Definition,  772 
Evidence,  772 

Admission  not  subversive  of  right  of  cross- 
examination,  772 
Appearance  of  railroai  wreck,  773 
As  explanatory  or  illustrative  evidence. 
774 
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PHOTOGRAPHS,  cont'd. 
Evidence,  cont'd. 
Best  evidence,  772 

Discretion  as  to  admission  or  exclusion, 
776 

Enlarged  photograph,  775 
Identity,  773 

Inadmissible  when  better  evidence  can  be 

produced,  773 
Later  date,  776 
Locus  in  quo,  774 

Necessity  of  proving  accuracy,  775 
Physical  appearance  of  deceased  persons, 
773 

Primary  evidence,  772 
Public  documents  or  records,  774 
Record,  774 

Resemblance  between  persons,  774 

Roentgen  rays,  775 

Scene  of  accident,  774 

Scene  of  murder,  774 

Secondary  evidence,  773 

Stereoscopic  views,  775 

Sufficiency  of  provision,  776 

X  rays,  775 

When  admissible,  772 

When  inadmissible,  776 
Identity,  773 
Murder,  774 
Primary  evidence,  773 
Privacy,  777 
Property,  777 
Records,  774 

Right  of  property  in  photographs  of  other 

persons,  777 
Roentgen  rays,  775 
Secondary  evidence,  773 
Stereoscopic  views,  775 
Unauthorized  use  of  photographs,  776 

By  photographer,  776 

Public  characters,  777 

Third  persons,  777 
X-rays,  775 

PHOTOGRAPHY,  777 
PHYSICAL,,  777 

PHYSICAL!  EXAMINATION,  777 
PHYSICALLY,  777 

PHYSICIANS  AND  SURGEONS  (see  Mal- 
practice), 778 
Admissions  to  practice,  783 
Agency : 

Liability  of  principal  for  services  furnished 
to  third  person  at  request  of  ae;ent,  792 
Amount  of  compensation  recoverable,  793 

Financial  condition  of  patient,  795 

Learning  and  skill  of  the  physician,  794 

Number  of  visits  discretionary,  794 

Question  of  fact,  795 

Under  express  contract,  793 

Under  implied  contract.  794 
Births,  duty  to  report,  787 
Burden  of  proof: 

Practicing  without  license,  787 
Christian  science,  786 

Common  law,  see  infra,  Compensation  at 

Common  Law. 
Compensation,  789,  790 

Amount    recoverable ,    see   infra  Amount 

RECOVERABLE; 
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Compensation,  cont'd. 

Common  law  and  England,  789 
Condilional  contracts,  790 
Gratuitous  services,  792 
Implied  contract,  790 

Liability  of  third  persons,  see  infra.  Liabil- 
ity OF  Third  Persons  for  Compensa- 
tion. 

Limitation  of  actions,  793 
Medicines,  797 

.   No  recovery  by  unlicensed  practitioner,  see 
infra.   No   Recovery   by  Unlicensed 
Practitioner. 
Nursing,  797 

Physician's  fees  as  preferred  claim,  793 
Right  to  recover  as  affected  by  malprac- 
tice, 793 
Constitutional  law,  780 
Consultation,  792 

Contagious  disease,  duty  to  report,  787 
Deaths,  duty  lo  report,  787 
Definition,  780 
Dentists,  780 
Diplomas  of  colleges,  783 
Druggists : 

Compensation,  789 
Sales  of  medicine  by  physicians,  787 
Due  process  of  law,  781 
Ex  post  facto  laws,  781 
Gratuitous  scvices,  792 
Husband  and  wife  : 

Compensation,  791 
Itinerant  practitioners,  788 
Statutes,  788 

To  whom  statutes  applicable,  788 
Liability  of  third  persons  for  compensation,  790 
Consultation,  792 
Husband  and  wife,  791 
In  general,  790 

Liability  of  principal  for  services  fur- 
nished third  person  at  request  of  agent, 
792 

Parent  and  child,  791 
Slaves,  791 

Under  express  contract,  790 
Under  implied  contract,  790 
Licenses  (see  infra.  Admission  to  Practice; 
Practicing  Without  License;  Revoca- 
tion of  License): 
Compensation,  see  infra,  No  Recovery  by 

Unlicensed  Practitioner. 
Record,  797 
Malpractice,  see  Malpractice. 
Medical  societies,  788 
Medicines,  797 

Sales  of  medicine  by  physician,  787 
Morphine,  ptescribing,  787 
No  recovery  by  unlicensed  practitioner,  795 
Burden  of  proving  authority  to  practice. 
798  _ 

Compliance  at  time  of  rendition  of  services 

requisite.  797 
Effect  of  repeal  of  statute,  797 
Express  prohibition,  795 
Failure  to  register  or  record  license,  796 
Implied  prohibition,  795 
Inability  lo  procure  license,  796 
Medicines,  797 
Nursing,  797 

Physicians  practicing  in  other  than  county 

of  residence,  796 
Physicians  of  other  states,  796  , 

Volume  XXII. 


Physicians  and  Surgeons. 


INDEX. 


Pilots. 


PHYSICIANS  AND  SURGEONS,  cont'd. 
No  recovery  by  unlicensed  practitioner,  cont'd. 
Registering  certificate  in  other  counties, 

797 

Services  rendered    by    unlicensed  prac- 
titioner, 797 

Temporary  license,  797 

To  whom  prohibition  applicable,  796 

Validation  of  imperfect  registration,  797 
Nursing,  797 
Oculist,  786 

Opium,  prescribing,  787 
Osteopathy,  786 
Parent  and  child : 

Compensation,  791 
Physicians,  780 
Police  power,  780,  932 
Poor  and  poor  laws  : 

Employment  of  physicians,  1024 
Practice,  see  infra,  ADMISSION  TO  PRACTICE. 
Practicing  without  license,  785 

Administration  of  medicine  under  direc- 
tion of  physician,  787 

Burden  of  proof,  787 

Christian  science,  786 

In  general,  785 

Oculist,  786 

Osteopathy,  786 

Patentee  of  medicine,  787 

Person  acting  in  emergency,  787 

Vendor  of  medicines,  786 

What  constitutes  practicing,  785 
Recording  licenses,  796 
Revocation  of  license,  784 

Constitutional  law,  785 

Decision  of  board  784 

Examples,  784,  785 

In  general,  784 
Settlement  of  decedents'  estates : 

Physician's  fees  as  preferred  claims,  793 
Statutory  regulations,  780 

Admission  to  Practice,  see  infra.  Admis- 
sion to  Practice. 

Constitutionality,  780 

Due  process  of  law,  781 

Duty  to  report  births  and  deaths,  787 

Duty  to  report  contagious  disease,  787 

Equal  protection  of  laws,  782 

Ex  post  facto  laws,  781 

In  general,  780 

Itinerant  practitioners,  788 

Medical  societies,  see  infra,  Medical  So- 
cieties. 

Morphine,  787 

Opium,  787 

Practicing  without  license,  see  infra,  PRAC- 
TICING without  License. 
Privileges  and  immunities,  781 
Revocation  of  license,  see  infra,  Revocation 

of  License. 
Sales  of  medicine  by  physicians,  787 
Special  privileges,  782 
Surgeons,  780 
Vested  rights,  782 

PIAZZA,  811 

PICCAGE,  811 

PICE,  811 

PICKED,  812 

PICKETING,  812 

PICO,  813 


PICTURES  (see  Photographs),  812 

PIECE,  812 

PIER,  812 

PIG,  812 

PILE,  812 

PILEDRIVER,  812 

PILFER,  8 12 

PILLAGE,  812 

PILOTS,  813 

Admiralty,  see  infra.  Jurisdiction;  Pilots. 
Compensation,  821,  822 

Conflict  of  laws,  see  infra.  Regulation  and 

Control. 
Definition,  813 
Duties,  820 

Interference,  liability  for,  821 
Jurisdiction.  823,  824 
Liabilities,  820 
Licenses,  816 

Requirements  as  to  license  816 

Revoking  license,  816 

Suspending  license,  816 
Liens,  822 
Master  of  vessel : 

Interference  by  master,  820 

Lien  of  person  acting  as  master  and  pilot, 
823 

Recovery  for  services  as  both  master  and 

pilot,  821 
Navigation : 

Duty  to  direct  navigation  of  tug  towing 

vessel  in  his  charge.  820 
Interference  by  master  820 
Pilot  in  entire  control  of  navigation,  820 
Responsibility  as  to  getting  under  way, 

820 

Responsibility  as  to  speed,  820 
Negligence,  liability  for : 

Liability  to  employer,  821 

Liability  to  third  persons,  821 

Obligation  as  to  skill  and  care  821 

Pilot  not  an  insurer,  821 

River  pilots  821 
Obligation  to  take  a  pilot,  817 

Contractual  obligation,  818 

In  general,  817 

Inner  limits,  820 

Notice  of  obligation,  819 

Outer  limits,  S19 

Penally,  818 

Place  of  tender.  819 

Right  of  pilot  bringing  in  vessel  to  pile 

her  out,  817 
Statutes  creating  obligation  to  take  pilot, 

817 

Statutory  limits,  820 

Tender  and  refusal,  see  infra,  TENDER  AND 
Refusal. 

Vessels  exempted,  817 

Vessels  requiring  salvage.  818 
Personal  injuries,  right  to  recover  for.  821 
Pilot  associations,  S24 
Refusal,  see  infra.  Tender  and  Refusal. 
Regulation  and  control,  £14 

Federal  legislation,  S15 

In  England,  814 

In  United  States,  814 

Right  as  between  congress  and  states,  814 
State  legislation,  815 
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PILOTS,  cont'd. 

Revoking  license, "816 
Rights,  820 
Salvage,  822 

Speed,  responsibility  for,  820 
Suspending  license,  816 
Tender  and  refusal,  818 
Tugs,  820 

PIMP,  824 

PINK  ROOT,  824 

PIN  MONEY,  824 

PINS,  824 

PINT,  824 

PIONEER,  824 

PIOUS  GIFT,  824 

PIPE  LINES,  825 

PIRACY,  826 

Commission  from  sovereign  power,  827 
Intent,  827 

International  law,  826 
Jurisdiction,  828 
Privateering  and  piracy  distinguished,  827 
Robbery,  826 
Salvage,  828 
Statutory  piracy,  827 

PISCARIA,  828 

PISTOL,  828 

PISTOL  CARTRIDGES,  828 
PITCHED,  829 
PITFALL,  829 

PLACE,  829 

Counties,  830 

Municipal  corporations,  830 
Political  divisions,  830 

PLACE  OF  ABODE,  831 

PLACE  OF  BUSINESS,  831 

PLACE  OF  PROFIT,  832 

PLACE  OF  PUBLICATION,  832 

PLACE  OF  RESORT,  832 

PLACE  OF  WORSHIP,  832 

PLACER,  832 

PLACITA,  832 

PLAGA,  833 

PLAIN,  833 

PLAINLY,  833 

PLAINT,  833 

PLAINTIFF,  833 

PLAN,  834 

PLANKING,  834 

PLANK  ROAD,  834 

PLANT,  834 

PLANTATION,  834 

PLANTERS,  835 

PLANTING,  835 
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PLASTER,  835 
PLASTERER,  835 
PLAT.  835 
PLATE,  835 

PLATE  GLASS  INSURANCE,  836 
PLATFORM,  836 
PLAY,  836 

PLAYING  POLICY,  837 

PLEA,  837 

PLEADING,  837 

PLEA  IN  ABATEMENT,  838 

PLEA  IN  BAR,  838 

PLEASURE,  838 

PLEASURE  CARRIAGE,  838 

PLEDGE  AND  COLLATERAL  SECUR 

ITY  (see  Pawn  and  Pawnbroker),  839 
Acknowledgment,  853 
Agency,  848 

Authority  of  agent  to  pledge,  848 
Employment  of  agent  to  make  sale,  886 
Husband  and  wife,  849 
Pledgee's  want  of  knowledge  as  to  extent 

of  agent's  authority,  849 
Possession  of  indorsed  certificates  of  stock, 

849 

Ratification  of  unauthorized  pledge,  849 
Sufficiency  of  notice  to  agent,  889 

Alteration  of  contract,  872 

Assignments  and  incumbrances  by  pledgor  and 
pledgee,  878 
Assignment  of  collaterals,  878 
Assignment  of  debt  secured,  878 
Assignment  of  property  pledged,  878 
Assignments  by  pledgee,  878 
Assignments  by  pledgor,  879 
Repledge  by  pledgee,  878 

Attachment : 

Priority  of  pledgee's  lien,  868 

Attorney's  fees,  870 

Auctions,  see  infra,  Necessity  to  Sell  at 

Public  Auction. 
Authority  to  pledge,  848 

Agents,  see  infra,  Acency. 
Bailees,  850 

Estoppel  of  pledgor  to  deny  title,  850 
Executors  and  administrators,  850 
Partners,  850 

Right  of  pledgee  to  assert  outstanding 

title,  851 
Stolen  property,  848 

Title  subsequently  acquired  by  pledgor, 
851 

Trustees,  850 

Warranty  of  title  by  pledgor,  850 
Bailment : 

Conversion  of  property  by  bailee,  850 
Larceny  of  bailee,  850 
Bill  of  sale,  873 

Bills  and  notes,  see  infra,  CHOSES  IN  Action.. 
Bills  of  lading.  858 
Bonds : 

Sale,  884 
Bonds  of  corporation,  847 
Certificates  of  stock,  possession  of  indorsed, 

849 
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PLEDGE,  ETC.,  cont'd. 
Chattel  mortgages : 
Pledge  and  chattel  mortgage  distinguished, 

844 

Use  of  terms  mortgage  and  pledge  in- 
differently, 845 
Choses  in  action  (see  itifra,  Sale  of  Property 
Pledged),  846,  894 
Accountability  of  pledgee  for  proceeds  of  col- 
laterals, 904 
Application  of  proceeds  to  debt  secured, 
904 

Expenses  of  collecting  collaterals,  905 

Limitation  of  actions,  905 

Necessity  to  make  demand  before  action 

for  surplus,  905 
Suit  in  equity  by  pledgorfor account,  905 
Surplus  proceeds  of  collaterals,  904 
Compromise,  903,  904 
Duty  of  pledgee  to  pursue  and  preserve  col- 
laterals, 899 
Burden  of  proving  diligence,  903 
Counterclaim  by  pledgor,  900 
Diligence  required  of  pledgee  in  collect- 
ing collaterals,  902 
Duty  of  pledgee's  assignee  to  collect 

collaterals,  900 
Duty  of  pledgee  to  present  paper  and 

give  notice  of  dishonor,  901 
Foreclosure  of  mortgage,  901 
Judgment  assigned  as  collateral  secur- 
ity, 901 

Measure   of   damages   where  pledgee 

negligent  in  collection,  903 
Negotiable  instruments,  901 
Notice  of  dishonor,  901 
Protest,  902 

Special  stipulations,  902 

Statutory  provisions,  902 

Where  collaterals  are  not  in  pledgee's 
hands,  900 

Where  collaterals  are  worthless,  902 
Exchange,  904 
Extension  of  time,  994 
Release,  904 

Renewals  by  pledgee,  904 
Right  of  pledgee  to  enforce  and  control  choses 
in  action,  894 
After  judgment   against   pledgor  for 

principal  debt,  897 
After  payment  of  principal  debt,  897 
Amount  recoverable  by  pledgee  on  col- 
laterals, 898 
Before  principal  debt  becomes  due,  897 
Concurrent  remedies  of  pledgees,  897 
Death  of  pledgor,  896,  897 
Extent  of  recovery  where   pledgor  is 

party  to  action  by  pledgee,  899 
Judgment  upon  collateral,  898 
Pledgee's  right  of  action  against  pledgor 
without  first  collecting  collaterals,  897 
Pledgor  maker  of  collateral,  899 
Principal  debt  barred  by  statute  of  limi- 
tation, 896 
Receipt  of  payment  by  pledgor,  895 
Right  of  action  in  pledgor,  896 
Right  of  pledgee's  assignee  to  collect 

collaterals,  896 
Right  of  pledgee  to  collect  coupons,  896 
Right  of  pledgee  to  foreclose  pledged 

mortgage,  895 
Right    to    assert    equitable  defenses 
against  pledgor,  899 


PLEDGE,  ETC.,  cont'd. 
Choses  in  action,  cont' d. 
Bight  of  pledgee  to  enforce  and  control  choses 
in  action,  cont' d. 
Simultaneous  suits  against  pledgor  and 

to  enforce  collaterals.  898 
Statutory  provisions,  897 
Stipulation    not   to     proceed  against 
pledgor,  898 
Sale  under  authority  of  court  of  equity,  894 
Collateral  security  (see  infra.  Choses  in  Ac- 
tion): 
Definition,  844 
Collections : 

Delivery  of  collaterals  to  pledgor  for  col- 
lection, 861 
Compromise,  903,  904 
Consideration,  852 

Construtive  delivery,  see  infra,  Delivery  AND 

Possession  of  Property. 
Contract,  851 

Acknowledgment,  853 

Consideration,  852 

Description  of  property,  853 

Escrow,  851 

Necessary  stipulation  where  note  and 
mortgage  are  pledged,  851 

Necessity  for  contract,  851 

Oral  contracts,  852 

Parol  evidence,  851,  853 

Presumption  as  to  contract  of  pledge  hav- 
ing been  made,  852 

Question  for  jury  as  to  nature  of  contract, 
851 

Recording  acts,  853 

Subsequent  stipulation  validating  imper- 
fect pledge,  852 

Varying  terms  of  contract  at  will,  851 
Conversion : 

Sale  without  notice,  888 

When    purchase   by   pledgee   does  not 
amount  to  conversion,  892 
Conversion  of  property  pledged,  872 

Bill  of  sale,  873 

By  pledgee  in  general,  873 

By  pledgor,  872 

Conversion  by  third  person,  875 
Conversion  of  collteral  securities,  873 
Conversion  of  corporate  stock,  873 
Conversion  of  notes  and  other  collaterals, 

875 

Counterclaim  by  pledgor  for  conversion, 

875 

Damages,  874 

Exemplary  damages,  874 

Measure  of  damages,  874 

Necessity  for  demand.  874 

Necessity  for  tender,  874 

Recoupment  by  pledgee's  assignee,  876 

Right  of  pledgee  to  recoup  amount  of  debt 
secured,  876 

Stipulation  not  to  part  with  possession,  873 

Value  of  property,  875 
Corporate  stock,  see  infra.  Stock. 
Corporations  (see  infra,  Stock): 

Bonds,  847 
Coupons : 

Right  of  pledgee  to  collect  coupons,  896 

Custody  of  property,  see  infra.  Pledgee's 
Duties  as  Respects  Custody  and  Use  of 
Property. 

Damages,  see  infra,  Conversion  of  Prop- 
erty Pledged. 
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PLEDGE,  ETC.,  cont'd. 

Death,  see  infra,  Choses  in  Action. 
Debts  ot  third  persons,  908 
Debts  secured  by  pledge,  869 

Application  of  payments,  869 

Attorney's  fees,  870 

Effect  of  prosecuting  debt  secured  to  judg- 
ment, 870 

Effect  of  renewals  by  pledgor,  871 

Express  stipulations  for  continuing 
pledge,  871 

Interest,  870 

Parol  evidence  as  to  debt  secured,  870 
Property  pledged  is  not  general  security. 
869 

Sufficiency  of  evidence  to  showing  con- 
tinuing pledge,  871 

What  debts  secured  by  pledge  in  general, 
869 

Where  property  expressly  pledged  for  all 

debts  of  pledgor,  871 
Definitions,  842 

Statutory  definitions,  843 
Delivery  and  possession  of  property,  853 

Delivery  of  property  to  third  persons,  856 
Duty  of  pledgor  to  deliver  property  to 

pledgee,  855 
General  requisites  of  delivery,  855 
How  delivery  made.  855 
Nature  of  property,  855 
Necessity  for  retention  of  possesssion  by 

pledgee,  860 
Necessity  to  deliver  property  to  pledgee,  853 

As  against  whom  delivery  necessary,  855 

As  between  successive  pledgees,  854 

Contract  in  writing,  853 

In  general,  853 

Pledge  in  good  faith  without  delivery, 
854 

Statutes,  855 
Necessity  to  place  property  beyond  control 

of  pledgor,  856 
Pledgee  already  in  possession,  856 
Pledge  of  choses  in  action,  856 
Eight  of  pledgee  to  retain  possession,  858 

After  debt  is  barred  by  statute  of  limi- 
tations, 859 

After  pledgor's  default,  859 

In  general,  588 

Quantity  of  property  immaterial,  859 
Several  securities,  859 
Symbolical  or  constructive  delivery,  856 
Delivery  oc  bills  of  lading,  858 
Delivery  of  warehouse  receipts,  857 
In  general,  856 

Warehouse  receipts  must  be  valid,  857 

Time  of  delivery,  855 
Demand,   sae    infra,    Sale    of  Property 

Pledged. 
Description  of  property,  853 
Detinue,  866 

Diligence,  see  infra,  CHOSES  IN  ACTION. 
Due  care,  see  infra,  Pledgee's  Duties  as 

Respect  Custody  and  Use  of  Property. 
Equity  of  redemption  of  pledgor,  876 

Equity  jurisdiction,  877 

In  general,  876 

Jurisdiction  of  equity  where  collaterals 

have  been  pledged,  877 
Laches,  877 
Limitations,  877 

Requisite  tender  or  payment  on  part  of 
pledgor,  878 

H43 


PLEDGE,  ETC.,  cont'd. 
Equity  of  redemption  of  pledgor,  cont'd. 

Stipulations  against  equity  of  redemption, 

877 

Estoppel,  850 

Executors  and  administrators,  850 
Exemplary  damages,  874 
Exempt  property,  846 
Existence  of  property,  846 
Extension  of  time,  904 
Foreclosure  of  pledgee's  liens,  878 
Future  advances,  909 
Husband  and  wife,  849 

Incumbrances,  see  infra.  Assignments  and 
Incumbrances  by  Pledgor  and  Pledgee. 
Insolvency  and  bankruptcy  : 

Priority  of  pledgee's  lien,  858 
Interest,  870 
Judgment  : 

Effect  of  prosecuting  debt  secured  to  judg- 
ment, 870. 

Effect  of  recovery  of  judgment  by  pledgee 

after  debt  secured,  872 
Judgment  assigned  as  collateral  security, 
901 

Judicial  sales,  see  infra.  Sale  of  Property 

Pledged. 
Larceny  of  pledged  property,  863 
Larceny  of  property  by  pledgor,  876 
Liens  (see  infra,  Priority   of  Pledgee's 
Lien)  : 

Foreclosure  of  pledgee's  lien,  878 
Lien  and  pledge  distinguished,  843 
Limitation  of  actions : 

Accountability  of  pledgee  for  proceeds  of 

collaterals,  904 
Payment  of  debts  secured  by  pledge,  381 
Principal  debt  barred  by  statute  of  limi- 
tations, 896 
Right  of  pledgee  to  retain  possession  of 

property  until  debt  is  paid,  860 
Statuteof  limitations  as  affecting  pledgor's 
title,  865 
Mortgages : 

Duty  of  pledgee  to  foreclose  mortgage, 
901 

Right  of  pledgee   to   foreclose  pledged 
mortgage.  895 
Necessity  to  sell  at  public  auction,  890 

Waiver  of  public  sale,  891 
Negotiable  instruments,  see  infra,  Choses  in 

Action. 
Notice  of  dishonor,  901 
Notice  of  sale,  887 

Express  stipulation  in  contract  that  sale 

may  be  without  notice,  889 
Inability  of  pledgee  to  give  notice,  888 
Invalid  custom,  888 
Necessity  to  give  notice,  887 
Notice  to  agent,  889 
Notice  to  public,  889 
Private  sale,  889 
Requisites  of  notice,  889 
Sale  without  notice  amounts  to  conver- 
sion, 888 
Statutes  requiring  notice,  888 
Waiver  of  notice,  889 

Waiver  of  right  to  sell  without  notice,  890 
Where  pledgor  has  actual  notice,  888 
Written  notice,  889 
Oral  contracts,  852 

Ownership,  see  infra,  Authority  to  Pledge. 
Parol  evidence,  851,  853,  870 
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PLEDGE,  ETC.,  cont'd. 
Partnership,  850 

Power  of  one  partner  to  pledge  firm  prop- 
erty, 154 
Pass,  258 

Pawn,  see  Pawn  and  Pawnbrokers,  842. 
Pledge  and  pawn  synonymous,  843 
Payment : 

Application  of  payment,  869 
Payment  of  debt  secured  by  pledge,  881 
Pledge  as  descriptive  of  property  pawned  or 

pledged,  843 
Pledgee's  duties  as  respects  custody  and  use  of 
property,  862 

Detrimental  use  of  property  by  pledgee, 
864 

Duty   of   pledgee    with   respect  to  col-  . 

laterals,  862 
In  general,  862 

Larceny  of  pledged  property,  863 

Liability  of  pledgee  for  preservation  and 
safe  keeping  of  property,  862 

Pledgee  not  insurer,  863 

Profits  derived  from  use  of  property,  864 

Right  of  pledgee  to  use  property  without 
injuring  it,  864 

Stipulation  binding  pledgee,  863 

Use  of  property  by  pledgee,  863 

What  constitutes  due  care,  863 
Pledges  to  secure  debts  of  third  persons,  908 
Possession  of  property,  see  infra.  Delivery 

and  Possession  of  Property. 
Presumptions  : 

Presumption  as  to  contract  of  pledge  hav- 
ing been  made,  852 
Priority  of  pledgee's  lien,  857 
Profits  derived  from  use  of  property.  864 
Property,  see  infra.  What  Property  May  be 

Pledged. 
Protest,  902 

Purchase  of  property  by  pledgee,  891 

Express  stipulations  authorizing  purchase 

by  pledgee,  893 
Option  of  pledgor  to  affirm  or  repudiate 

purchase  by  pledgee,  892 
Pledgor  must  act  within  reasonable  time, 

892 

Ratification  by  pledgor,  892 
Remedy  at  law  where  pledgee  is  the  pur- 
chaser, 892 
When    purchase   by   pledgee    does  not 
amount  to  conversion,  892 
Questions  of  law  and  fact : 
Diligence  in  collection  of  collaterals,  903 
Ratification  of  unauthorized  pledge,  849 
Receipts : 

Delivery  of  warehouse  receipts,  857 
Receivership : 

Priority  of  pledgee's  lien,  868 
Recording  acts,  853 
Release,  904 
Release  of  pledge,  872 

Remedies  of  pledgee  other  than  upon  pledge,  871 

Deficiency  after  sale,  872 

Effect  of  recovery  of  judgment  by  pledgee 

after  debt  secured,  872 
In  general,  871 

Pledgor's  right  of  action  against  pledgee 

notwithstanding  pledge,  872 
Remedy  against  pledgor  notwithstanding 
loss  of  property  by  pledgee,  872 
Renewals,  904 
Rescission,  872 


PLEDGE,  ETC.,  cont'd. 

Retention  of  possession,  see  infra,  Delivery 

and  Possession  ok  Property. 
Right  to  pledge  property,  845 
Sale  distinguished  from,  842 
Sale  of  property  pledged  (see  infra,  Notice  of 
Sale): 

Accountability  of  pledgee  for  proceeds  of 

sale,  893 
Adequacy  of  price.  891 
After  payment  of  debt  secured,  885 
After  the  pledgee  has  recovered  judgment 

against  the  pledgor,  894 
Authority  of  pledgee  to  sell,  882 
Authority  to  sell  rests  upon  usage,  883 
Bill  in  equity,  894 
Choses  in  action,  884 
Common  law,  882 
Conduct  of  sale,  885 
Default,  883 

Demand  by  pledgee  before  sale,  886 

Inability  of  pledgee  10  make  demand, 

887 

Necessity  to  make  demand,  886 

Waiver  of  demand,  887 
Duty  of  pledgee  to  sell,  885 
Effect  of  wrongful  sale,  886 
Employment  of  agent  to  make  sale,  886 
Execution  for  deficiency,  894 
Express  stipulations,  884 
Incidents,  885 

Maturity  of  debt  secured,  890 

Necessity  to  sell  at  public  auction,  see  infra. 

Necessity  to  Sell  at  Public  Auction. 
Place  of  sale,  890 
Prerequisites,  885 

Purchase  of  property  by  pledgee,  see  infra. 

Purchase  of  Property  by  Pledgee. 
Sales  under  direction  of  court,  893 
Special  stipulations  as  to  sale,  886 
Statutes,  883 

Statutory  requirements,  886 
Stipulation  as  to  sale,  885 
Stipulation  as  to  time  of  sale,  890 
Stock  exchange,  890 
Time  of  sale,  890 

Title  of  purchaser  at  pledgee's  sale,  893 
What  quantity  should  be  sold,  891 
Where  pledge  is  for  an  indefinite  time,  883 
Where  pledgor  requests  pledgee  to  sell, 

885 

Shares  of  stock,  see  in  fra.  Stock. 

Special  property  of  pledgee  in  pledged  goods,  866 

Adverse  possession  by  pledgee,  867 

Detinue,  866 

Statutory  provisions,  867 

Trover,  866 
Statutory  definitions,  843 
Stock,  847,  905 

Bills  in  equity,  894 

In  general.  847 

Liability  of  pledgee  as  stockholder,  908 

In  general,  908 
Statutory  provisions,  908 
Liability  of   pledgee   of  national  bank 

stock,  908 

Liens   and   privileges  subject  to  which 

pledgee  takes,  847 
Possession   of    indorsed    certificates  of 

stock,  849 
Priority  of  pledgee's  lien,  869 
Rights  of  pledgee  as  stockholder,  907 
Sale,  885 
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PLEDGE,  ETC.,  cont'd. 
Stock,  cont'd. 

Transfer  of  stock  on  books  of  corporation,  905 

Effect  of  provisions  of  charter  or  by- 
laws, 906 

Necessity  for  transfer  on  books  of  cor- 
poral ion,  905 
Right  of  pledgee  lo  transfer  on  books  of 

corporation,  906 
Statuie  requiring  transfer  on  books  of 

corporation,  906 
Transferable  only  on  books  of  corpora- 
tion, 906 
Unissued  slock,  847 
Stock  exchange : 

Sale,  890 
Stolen  property,  848 

Symbolical  delivery,  see  infra.  Delivery  and 

Possession  of  Property. 
Tender,  878 

Conversion.  874 
Tender  of  debt  secured  by  pledge,  879 

Discharge  of  pledgee's  lien,  880 

Requisites  of  tender,  879 

Right  of  pledgor  to  return  of  property,  880 

Waiver  of  objections  to  tender,  8so 

When  tender  by  pledgor  is  unnecessary, 
879 

Title,  see  infra.  Authority  to  Pledge; 
Special  Property  of  Pledgee  in  Pledged 
Goods 

Title  of  pledgor  after  making  pledge,  864 

After  pledgor's  default,  865 

General  property  in  pledgor,  864 

Statute  of  limitations,  865 

Where  the  property  pledged  increases  or 
decreases  in  value,  865 
Title  of  purchaser  at  pledgee's  sale,  893 
Transfer  of  stock  on  books  of  corporation,  see 

infra,  STOCK, 
Trover  (see  infra,  Conversion  of  Property 

Pledged),  866 
Trustees,  850 

Use  of  property ,  see  infra,  Pledgee's  Duties 
as  Respects  Custody  and  Use  of  Prop- 
erty. 

Vadium,  842 

Warehouse  receipts.  857 
Warranty  of  title  by  pledgor,  850 
What  property  may  be  pledged,  845 

PLENARY,  909 

PLENE  ADMINISTRAVIT,  909 
PLOTTING,  909 
PLUMBING.  63 
PLUNDER,  909 
PLUNDERAGE,  909 
PLURAL,  909 
PLY,  909 

PNEUMATIC  TUBE,  910 
POACH,  9T0 
POACHING.  910 
POCKET  KNIVES,  910 
POINT,  910 
POINTING,  910 

POINTS  AND  AUTHORITIES,  910 


POISONS  AND  POISONING,  911 

Administering  poison,  911 
Animals,  912 
Canthirides,  912 
Definition,  911 
Solicitation,  912 

POKER,  913 

POLICE,  913 

Pensions,  670 

POLICE  COURTS,  913 

POLICE   JUSTICE   OR  MAGISTRATE, 

913 

POLICE  POWER,  914 
Animals  : 

Dogs.  930 
Attorneys,  932 
Banks  and  banking,  933 
Billboards,  924 
Burials,  923 

Business,  see  infra.  Regulation  of  Busi- 
ness and  Business  Enterprises. 
Camp  meeting,  925 
Cattle  guards,  933 
Cemeteries,  923 

Constitutional  law,  see  infra,  Subordination 

to  Constitution. 
Contagious  diseases,  923 
Contract,  right  to,  938 
Corporations,  940 
Courts,  power  of,  936 
Crossings,  934 
Cruelty  to  animals,  927 
Dead  bodies,  923,  924 
Definition,  915 

Judicial  definitions,  916 
Delegation,  919 
Dogs,  930 
Dog  tax,  918 

Drainage  and  sewers,  923 

Druggists,  932 

Drunkenness,  926 

Due  process  of  law,  937 

Eminent  domain  distinguished,  916 

Equal  protection  of  the  laws,  938 

Fences,  933 

Fertilizers,  935 

Fire  limits,  928 

Food  products,  934 

Fraud,  935 

Gaming,  926 

General  nature,  918 

General  welfare,  927 

Building  regulations,  928 

Examples,  927-930 

Extermination  of  noxious  animals,  928 

Fire  limits,  928 

Game  laws,  929 

In  general,  927 

Irrigation,  930 

Nuisances,  930 

Party  walls,  929 

Running  at  large  of  stock,  930 

Sabbath  observance,  929 

Streets,  highways,  and  sidewalks,  929 

Summary  killing,  930 

Telegraph  and  telephone  poles,  928 
Hawkers  and  peddlers,  932 

Peddlers'  notes,  935 
Highways,  929 
Hours  of  labor,  935 
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POLICE  POWER,  cont'd. 
How  exercised,  922 

Impairment  of  obligation  of  contract,  938 
Insurance,  933 
Interest,  934 
Intoxicating  liquors,  926 
Introductory,  915 
Irrigation,  930 
Junkshops,  932 
Laundries,  931 

Legislature,  discretion  of,  936 
License,  918,  935 
Lighting  streets,  925,  927 
Limitations  on  its  exercise,  935 

Corporations,  940 

Discretion  of  legislature,  936 

Exemption  of  agencies  of  federal  govern- 
ment, 941 

Judicial  question,  936 

Limits  cannot  be  definitely  fixed,  936 

Nuisances,  941 

Power  of  courts,  936 

Private  rights,  939 

Public  good  must  be  the  object,  938 

State  laws    impinging  on   authority  of 
congress,  940 

Subordination  to  constitution,  see  infra,  SUB- 
ORDINATION to  Constitution. 

Treaties,  941 
Lotteries,  926 
Markets,  931 

Maxims  on  which  power  rests,  918 
Mob  violence,  927 
Municipal  corporations,  919 
Nuisances,  930,  941 
Obscenity,  926 
Opium,  927 
Party  walls,  929 
Patents : 

State  regulation  of   dealings   in  patent 
rights  and  patented  articles,  446 
Pawn  and  pawnbroker,  508,  931 
Peace  and  order,  925 

Camp  meetings,  925 

Examples,  925,  926 

In  general,  925 

Shanty  boatmen,  925 
Peddlers,  see  infra,  Hawkers  and  Peddlers. 
Personal  liberty,  938 
Physicians  and  surgeons,  780,  932 
Plumbers,  932 

Preservation  of  public  health,  922 

Prisons,  etc.,  1304 

Private  rights,  939 

Prostitution,  926 

Protection  of  property,  927 

Public  good  must  be  the  object,  938 

Public  health,  922 

Public  morals,  926 

Cruelty  to  animals,  937 

Gambling,  926 

Intoxicating  liquors,  926 

Lotteries,  926 

Obscenity,  926 

Opium,  927 

Prevention  and  detection  of  crime,  927 

Prostitution,  926 
Public  safety,  924 

Bill  boards,  924 

Fire  escapes,  925 

Hoistways,  925 

In  general,  924 
Railroads,  933 


POLICE  POWER,  cont'd. 

Regulation  of  business  and  business  enter- 
prises, 931 
Sanitary  laws,  922 
Secondhand  shops,  932 
Self-preservation,  918 
Slaughterhouses,  931 
Sovereignty,  attribute  of,  918 
Speed,  933 

State  and  federal  governments,  919 

"  Sterling  "  mark,  935 

Streets  and  sidewalks,  929 

Subordination  to  Constitution,  937 
Due  process  of  law,  937 
Equal  protection  of  the  laws,  938 
Impairment  of  obligation  of  contract,  938 
Personal  liberty,  938 
Right  to  contract,  938 

Sundays,  929 

Taxation  distinguished  from,  917 
Telegraph  and  telephone  companies,  928 
Treaties,  941 
United  Stales,  919 

Exemption  of  agencies  of  federal  govern- 
ment, 941 

State  laws  impinging  on  authority  of  Con- 
gress, 940 
Warehouses  and  warehousemen,  932 
Weights  and  measures,  934 
Wharves,  932 
Where  located,  919 

Delegation,  see  infra.  Delegation. 

Power  cannot  be  divested,  921 

State  and  federal  governments,  919 

POLICY,  941 

POLITE  ART,  941 

POLITICAL,  942 

POLITICAL  CHARACTER,  941 

POLITICAL  CORPORATION,  941 

POLITICAL  OFFICE,  941 

POLITICAL  PARTY,  942 

POLITICAL  RIGHTS,  942 

POLITICS,  942 

POLL,  942 

POLL-TAX,  942 

POLLUTION,  942 

POLYGAMY,  942 

POLYMANIA,  942 

POND,  942 

PONY,  942 

POOL,  942 

POOR  AND  POOR  LAWS,  944 

Abandonment,  see  infra.  Married  Women. 
Absence,  see  infra.  Residence. 
Accident,  995 

Actions  between  municipalities  for  relief  fur- 
nished to  paupers,  1003 

Burden  of  proof,  1004 

Ignorance,  1008 

In  general,  1003 

Limitation  of  actions,  1008 

Notice  to  .municipality  to  be  charged,  see 
infra,  Notice  to  Municipality  to  Be 
Charged. 

6  Volume  XXII. 


Poor  and  Poor  Laws. 


INDEX. 


Poor  and  Poor  Laws. 


POOR  AND  POOR  LAWS,  cont'd. 
Actions  between  municipalities  for  relief  fur- 
nished to  paupers,  cont'd. 
Recovery  for  supplies  to  paupers  only, 
1005 

Statutory    requirement    to   be  complied 
with,  1004 

Statutory  right  of  action,  1003 

Time  of  instituting,  1008 
Admissions,  992 
Adopted  children,  985 
Affinity.  1016 
Aliens,  950 

Almshouses,  see  infra,  Poorhouses,  Alms- 
houses, ETC. 
Animo  revertendi,  957 
Animus  manendi,  955 

Annexation  of  territory,  see  infra,  SETTLE- 
MENT Through  Incorporation,  Division, 
and  Annexation  of  Territory. 

Apportionment : 

Support  of  pauper  by  kindred,  1014 

Apprentices,  967 

Army,  971 

Bastatds,  951 

Bastards,  see  Illegitimate  Children. 
Birth,  see  infra.  Settlement  by  Birth. 
Boundaries,  see  infra.  Settlement  Through 
Incorporation,   Division,   and  Annex- 
ation of  Territory. 
Brothers  and  sisters,  1015 
Burden  of  proof,  966,  972,  992 

Actions  between  municipalities  for  relief 
furnished  to  paupers,  1004 
Carriers,  see  infra  Penalty  for  Bringing 
Paupers  Into,  and  Leaving  them  in  State. 
Children,  984 

Illegitimate  children,  988 

Legitimate  children,  984 

Liability   of    children    for    support  of 

parents,  1015 
Removal,  997 

Children  within  the  age  of  nurture,  997 
Examples,  997,  998 
In  general,  997 
Settlement  of  father,  984 
Adopted  children,  985 
Antenuptial  children,  986 
Children  born  out  of  state,  986 
Children  non  compos  mentis,  985 
Divorce,  985 

Emancipation  of  child,  986 
In  general,  984 
Posthumous  children,  986 
Stepchildren.  986 
Settlement  of  mother,  987 
Father  unsettled,  987 
Settlement  acquired  by  mother  through 

second  marriage,  988 
Settlement  of  widowed  mother,  988 
Clergymen,  970 

Common  carriers,  see  infra.  Penalty  FOR 
Bringing  Paupers  Into,  and  Leaving 
Them  in  State. 

Conclusiveness  of  removal  order,  1000 

Consanguinity,  1014 

Contribution,ioi4 

Costs,  1019 

Curtesy,  960 

Day  : 

Fractions  of  day,  964 
Declarations,  992 

Definition,  see  infra,  Who  Are  Included  in 

U 


POOR  AND  POOR  LAWS,  cont'd. 

the  Terms  Poor,  Indigent  Persons,  Pau- 
pers, etc.  : 
Derivative  settlement,  981 

Children,  see  infra.  Children. 

Husband  and  wife,  see  infra,  HUSBAND  AND 

Wife, 
In  general,  981 
Slaves,  990 

Desertion,  see  infra,  Husband  and  Wife; 

Married  Women. 
Directly,  970 

Division,  see  infra,  Settlement  Through 
Incorporation,  Division,  and  Annexa- 
tion of  Territory. 

Divorce,  984,  985 

Effect  of  receipt  of  pauper  supplies,  973 

Abandoned  wife,  974 

Actual  receipt  of  supplies,  974 

Aid  from  individuals,  975 

Application  by  pauper  for  and  acceptance 

of  supplies,  974 
Burden  of  proof,  974 
By  whom  supplies  furnished,  973 
Character  of  supplies,  975 
Child  non  compos  mentis,  974 
Emancipated  child,  974 
Maintenance   of    member  of   family  in 

lunatic  hospital,  975 
Minors,  974 

Repaymeni  for  supplies,  974 
Soldier  relief,  975 

Supplies  furnished  under  contract  duty, 

976 

To  whom  furnished,  974 

Unsettled  paupers,  973 

What  constitutes  pauper  supplies,  975 

Wife,  974 
Emancipation,  see  infra.  Infants. 
Emancipation  of  child,  986 
Equitable  estate,  960 

Estate,  see  infra.  Real  Estate  Qualifica- 
tions. 

Estoppel  to  deny  settlement,  992 

Evidence,  see  infra,  PROOF  OF  SETTLEMENT. 
Father,  see  infra,  Children. 
"  Foreign  port  or  place,"  970 
Fraudulent  sales  and  conveyances,  960 
Funeral  expenses,  1009 

General  municipal  liability  for  support  of  pau- 
pers, 1000 

City  and  village  paupers,  1000 

County  paupers,  1001 

Insane  paupers,  1002 

Liability  statutory,  1000 

Local  option  as  to  system  for  support  of 
paupers,  1001 

Residence,  1001 

Settled  paupers,  1001 

State  paupers,  1001 

Town  paupers,  1000 

Transient  paupers  1001 

Unsettled  insane  paupers,  1002 

Unsettled  paupers,  1001 
Grandparents,  1014 
Hiring  and  serving  for  wages,  969 

Contract  for  hire,  969 

Emancipated  minor,  969 

"  Not  having  a  child,"  969 

Rendition  of  services,  969 

Service  and  residence  in  same  district, 
970 

Written  contract,  969 
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POOR  AND  POOR  LAWS,  cont'd. 

Husband    and    wife    (see    infra.  Married 
Women): 

Abandonment  and  desertion,  1021,  1022 

Death  of  husDand,  982 

Derivative  settlement  as  husband,  981 

Derivative  settlement  as  wife,  981 

Desertion,  982 

Divorce,  984. 

Effect  of  divorce,  984 

Extinguishment  of  wife's  maiden  settle- 
ment, 982 

Husband  settled  in  sister  state,  982 

Husband  unsettled,  982 

Insane  wife,  982 

Marriage  of  paupers,  983 

Marriage  solemnized  without  state,  983 

Proof  of  marriage,  983 

Separation  of  husband  and  wife,  976 

Support  of  wife  by  husband,  1019 
Adultery  of  wife,  1021 
Assumpsit  by  town  against  husband, 
1020 

Desertion  of  wife.  1022 
Excuses  for  abandonment,  1021 
Imprisonment  of  husband,  1020 
In  general,  1019 

Offer   to    receive   and    support  wife, 
1022 

Orders  for  wife's  support,  1020 
Seizure  of  husband's  property,  1020 
Separation  by  mutual  consent,  1021 
What  constitutes  desertion  or  abandon- 
ment, 1021 
Void  marriage,  983 

Wife  takes  settlement  of  husband,  981 
Illegitimate  children,  951,  988 

Change  of  settlement  of  mother,  989 

Connecticut  rule,  989 

Place  of  birth,  988,  990 

Proof  of  legitimacy,  990 

Statutory  changes,  989 

Support  of  kindred,  1015 
Imprisonment,  957 

Incorporation,  see  infra,  Settlement 
Through  Incorporation,  Division,  and 
Annexation  of  Territory. 

Indigent  persons,  see  infra.  Who  are  In- 
cluded in  the  Terms  Poor,  Indigent 
Persons,  Paupers,  etc. 

Infants  (see  infra,  Children),  951 
Emancipated  minors,  951 
Illegitimate  children,  951 
Incapable  of  acquiring  settlement,  951 
Supplies  to  emancipated  child,  974 
Supplies  to  minor  child,  974 

Inhabitants,  see  Residence. 

Insanity,  952 

Children  non  compos  mentis,  985 
Insane  wife,  982 

Liability  of  pauper  to  reimburse  munici- 
pality for  relief  furnished,  1012 

Municipal  liability  forsupport  of  paupers, 
1002 

Supplies  to  child  non  compos  mentis,  974 
Intention,  see  Residence. 
Jurisdiction  of  removal  proceedings,  999 
Kindred : 

Support  by  kindred,  see  infra,  Support  by 
Kindred. 

Landlord  and  tenant,  see  in  fra,  LEASING  Real 

Estate. 
Leasing  real  estate,  962 


POOR  AND  POOR  LAWS,  cont'd. 

Legitimacy,  see  infra,  Illegitimate  Chil- 
dren. 

Liability  of  pauper  to  reimburse  municipality 
for  relief  furnished,  101 1 
Coniract  to  reimburse  municipality,  1011 
Insane  persons,  1012 
Limitation  of  actions,  1012 
Statutory  liatility  of  pauper,  1012 
Limitation  of  actions : 

Actions  between  municipalities  for  relief 

furnished  to  paupers,  1008 
Liability  of  pauper  to  reimburse  munici- 
pality for  relief  furnished,  1012 
Loss  of  settlement,  991 

New  settlement  acquired  in  another  state, 
991 

Presumption  as  to  continuance  of  settle- 
mem,  992 

Settlement  not  affected  by  change  of  resi- 
dence, 991 

Marriage,  see  infra.  Husband  and  Wife. 

Married  women  (see  infra,  Husband  and 
Wife),  952 

Desertion  or  abandonment  by  husband, 
952 

Residence  as  wife  cannot  be  tacked  to  resi- 
dence as  widow,  952 

Settlement  of  right,  9-2 

Supplies  to  deserted  or  abandoned  wife, 974 

Supplies  to  wife,  974 
Master  and  servant,  see  infra,  Apprentices  ; 

Hiring  and  Serving  for  Wages;  Poor 

and  Poor  Laws. 
Medical  attendance,  1009 
Military  law  : 

Service  in  army  or  navy,  971 
Ministers,  970 

Municipal  corporation  (see  infra.  General 
Municipal  Liability  for  Support  of 

Paupers): 

Actions  between  municipalities  for  relief 
furnished  to  paupers,  see  infra.  Actions 
Between  Municipalities  for  Relief 
Furnished  to  Paupers. 

Liability  of  pauper  to  reimburse  municipality 
for  relief  furnished,  see  infra,  LIABILITY 
of  Pauper  to  Reimburse  Municpality 
for  Relief  Furnished. 

Recovery  against  municipalities  by  indi- 
viduals furnishing  relief  to  paupers,  see 
infra.  Recovery  Against  Municipali- 
ties by  Individuals  Furnishing  Relief 
to  Paupers. 
Navy,  971 

Nephew  and  uncles,  1016 
New  settlement,  see  infra,  Loss  of  Settle- 
ment. 

Non  compos  mentis,  see  infra,  Insanity. 
Notice : 

Failure  of  poor  officers  to  relieve  pauper 

after  notice,  1010 
Notice  to  municipality  to  be  charged,  1005 

Officers,  see  infra.  Poor  Officers. 

Ordained  ministers,  970 

Overseers  of  the  poor,  1023 

Binding  their  successors,  1024 
Care  and  oversight  of  the  poor,  1023 
Con  ract  for  relief  of  poor,  1024 
Employment  of  physicians,  1024 
Orders  for  relief,  1024 
Personal  liability  of  overseers  of  contract, 
1024 
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POOR  AND  POOR  IjAWS,  cont'd. 

Ownership,  see  infra,  Real  Estate  Qualifi- 
cations. 

Parent  and  child,  see  infra,  Children. 
Paupers,  see  infra  Who  are  Included  in 

the   Terms    Poor,   Indigent  Persons, 

Paupers,  etc. 
Paupers  upplies,  see  infra.  Effect  of  Receipt 

of  Pauper  Supplies. 
Payment : 

Presumption  of  payment,  966 
Payment  of  taxes,  965 

Admissibility  of  evidence,  966 

Against  whom  assessed,  965 

Burden  of  proof,  966 

By  whom  paid,  966 

Character  of  taxes,  965 

Commutation  of  tax  by  labor,  966 

Failure  10  assess  taxes,  965 

H  igh way  tax,  965 

In  general,  965 

Payment  of  tax,  966 

Presumption  of  payment,  966 

Residence,  967 

Validity  of  tax,  965 
Penalty  for  bringing  paupers  into,  and  leaving 
them  in  state,  1025 

Assumpsit  for  support  of  pauper,  1026 

Bringing  pauper  to  place  of  settlement  or 
domicil,  1025 

Burden  and  quantum  of  proof,  1026 

Common  carriers,  1026 

Domicil,  1025 

Execution  of  removal  orders,  1026 

1  n  general,  1025 

Intention  or  motive,  1026 

Knowledge  of  condition  of  pauper,  1026 
Physicians  and  surgeons  : 

Employment  of  physician,  1024 
Poorhouses,  almshouses,  etc.,  1012 

Control  and  management  of  inmates, 
1013 

In  general,  1012 

Labor  of  paupers,  1013 

Removal  of  paupers  to  poorhouse,  1012 

Superintendent  or  keeper,  1013 

Taxation,  1012 
Poor  officers  (see  infra  Overseers  of  the 
Poor),  1022 

Appointment,  1022 

Compelling  relief  of  paupers  by  poor 
officers,  1022 

Compensation  of  poor  officers,  1022 

Duties,  1023 

Election,  1022 

Overseers  of  the  poor,  1023 

Powers,  1023 
Posthumous  children,  986 
Presumptions,  992 

Officers,  1267 

Settlement,  1241 
Proof  of  settlement,  992 

Admissibility  of  evidence,  992 

Admissions  and  declarations  of  poor 
officers,  992 

Burden  of  proof,  992 

Estoppel  to  deny  settlement,  see  infra,  ESTOP- 
PEL to  Deny  Title. 

Power  of  poor  officers  to  fix  settlements, 
992 

Public  officers  (see  infra,  Poor  Officers),  970 
Qualifications ,  see  infra,  Real  Estate  Quali- 
fications. 

M 


POOR  AND  POOR  LAWS,  cont'd. 
Real  estate  qualifications,  958 

Assessed  estate,  962 
Conditional  estate,  959 
Consideration,  962; 
Contract  for  purchase,  960 
Curtesy,  960 
Defects  in  title,  959 
Equitable  estate,  960 
Estate,  959 

Fraudulent  conveyances,  960 

Leasing  real  estate,  see  infra.  Leasing  Real 

Estate. 
Mere  possession  of  land,  959 
Mortgaged  estates,  960 
Ownership  and  occupation,  958,  961 
Payment  of  consideration,  962 
Purchase  of  real  estate,  961 
Record  title,  959 
Remainder,  959 
Residence,  961 
Reversion,  959 
Seizin  in  right  of  wife,  960 
Sufficiency  of  title  and  estate,  959 
Value  of  estate,  961 
Recovery  against  municipalities  by  individuals 

furnishing  relief  to  paupers,  1008 
Failure  of  poor  officers  to  relieve  pauper 

after  notice,  1010 
Funeral  expenses,  1009 
Gratuity,  1009 
Medical  attendance,  1009 
No  recovery  by  individuals  aiding  pauper, 

1008 

Persons  by  and  to  whom  relief  furnished, 
1011 

Provision  for  support  after  notice,  1010 
Relief  furnished  at  request  of  poor  officers, 
1009 

Relief  furnished  on  credit  of  pauper  or  as 
gratuity,  1009 
Relations : 

Support  by  kindred,  see  infra.  Support  by 
Kindred. 
Relief  order,  1017 
Remainders,  959 

Removal,  see  infra,  Penalty  for  Bringing 
Paupers  into,  and  Leaving  them  in  State 

Residence. 
Removal  of  paupers,  994 

Chargeability  by  reason  of  sickness  or 

accident,  995 
Children,  997 

Compliance  with  statutory  requirement, 

994 

Conclusiveness  of  removal  orders  on  set- 
tlement of  pauper,  1000 

General  power  of  removal.  994 

Jurisdiction  of  removal  proceedings,  999 

Order  for  relief,  994 

Persons  chargeable,  994 

Persons  coming  to  reside,  995 

Persons  likely  to  become  chargeable,  994 

Place  of  removal,  9Q9 

Removal  of  freeholders,  995 

Separation  of  husband  and  wife,  996 

Status  of  irremovability  acquired  by  resi- 
dence, 998 

Who  are  removable,  994 
Residence  (see  infra.  Penalty  for  Bringing 
Paupers  into,  and  Leaving  Them  in 
State),  953 

Absence  animo  revertendi,  957 
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POOR  AND  POOR  LAWS,  cont'd. 
Residence,  cont'd. 

Absence  during  imprisonment,  957 

Animus  manendi,  955 

Animo  revertendi,  957 

Approbation  of  town,  953 

Birth,  see  infra,  Settlement  by  Birth. 

Bodily  presence,  955 

Coerced  habitation,  954 

Continuity  of  residence,  956 

Control  over  place  of  abode,  955 

Declarations  at  time  of  removal,  958 

Declarations  of  intention,  955 

Departure  without  intention  to  return,  956 

General  reputation,  956 

Habitation  of  wife  and  family,  956 

Imprisonment,  957 

Inhabitants,  954 

Intent,  955,  956 

Intention,  958 

Intention  to  remove  in  the  future,  957 
Legal  and  jurisdictional  limits,  953 
Length  of  residence,  953 
Married  women,  952 

Municipal  liability  for  support  of  pau- 
pers, 1001 
Payment  of  taxes,  967 
Place  of  residence,  953 
Place  of  support  of  paupers,  954 
Presumption  as  to  continuance,  957 
Presumption  as  to  intention,  958 
Proof  of  intention,  958 
Proof  of  residence,  955 
Real  estate  qualifications,  961 
Residence  on  lands  ceded  to  the  federal 

government,  954 
Retention  of  place  of  habitation,  958 
Service  and  residence  in  same  district,  970 
Settlement  acquired  by  residence,  953 
Settlement  through  incorporation,  divi- 
sion, and  annexation  of  territory,  976 
Status  of  irremovability  acquired  by  resi- 
dence, 998 
Storing  effects,  956 

Time  of  residence  as  regards  passage  of 

act,  954 
Voting,  956 

What  constitutes  residence,  954 
Reversion,  959 

Rights,  see  infra,  Settlement  of  Right. 
Service  of  notice,  1007 

Settlement  (see  infra,  Proof  of  Settlement; 
Settlement  by  Birth;  Settlement 
Through  Incorporation,  Division,  and 
Annexation  of  Territory),  949 

Derivative  settlement,  see  infra,  Deriva- 
tive Settlement. 

Estoppel  to  deny  settlement,  see  infra.  Es- 
toppel to  Deny  Settlement. 

Loss  of  settlement,  see  infra,  Loss  OF 
Settlement. 

New  settlement,  see  infra.  Loss  of  Settle- 
ment. 

Presumptions,  1241 

Removal  of  paupers,  see  infra.  Removal  of 
Paupers. 
Settlement  by  birth,  980 
Settlement  of  right  (see  infra,  Payment  of 
Taxes;  Real  Estate  Qualifications), 
950 
Aliens,  950 
Apprentices,  967 
Army,  971 


POOR  AND  POOR  LAWS,  cont'd. 
Settlement  of  right,  cont'd. 
Citizens  of  other  states,  950 
Desertion  or  abandonment  of  wife  by  hus- 
band, 952 
Emancipated  minors,  951 
Hiring  and  serving  for  wages,  969 
How  acquisition  of  settlement  may  be  pre- 
vented, 972 
Effect  of  receipt  of  Pauper  supplies,  see 
infra,  EFFECT  OF  RECEIPT  OF  PAUPER 

Supplies. 

Warning  out.  see  infra.  Warning  Out. 
In  general,  950 

Leasing    real  estate,    see   infra,  LEASING 

Real  Estate. 
Married  women,  952 
Minors,  951 
Navy,  971 

Payment  of  taxes,  see  infra.  Payment  OF 
Taxes. 

Persons  coming  directly  from  some  foreign 
port  or  place,  970 

Persons  holding  office  and  ordained  min- 
isters, 970 

Persons  non  compos  mentis,  952 

Persons  non  sui Juris,  951 

Real  estate  qualification,  see  infra.  Real 
Estate  Qualification. 

Residence,  see  infra.  Residence. 

Slaves,  951 

Unmarried  woman,  950 
Who  are  acquired,  951 
Widow,  950 
Settlement  through  incorporation,  division,  and 

annexation  of  territory,  976 
Annexation,  980 
Change  of  boundaries,  980 
Division   of    corporations   and  creation 

therefrom  of  new  corporation,  977 
Incorporation  or  unincorporated  territory, 

976 

Paupers,  977 

Persons  absent  at  lime  of  division,  978 
Proof  of  residence,  977 
Residence,  976 

Statutory  provisions  at  time  of  division, 

979 

Stipulations  between  old  and  new  towns 

with  regard  to  settlement,  980 
Unincorporated  territory,  977 
Unsettled  persons  at  time  of  division,  979 
What  constitutes  division,  979 
Who  may  acquire  settlement,  977 

Sickness,  995 

Signature : 

Warning,  972 

Slaves,  951,  990,  1016 

Soldier  relief,  975 

Statutes : 

Power  of  legislature  to  fix  settlement,  949 
Repeal  of  statute  with  regard  to  settle- 
ment, 949 
Stepchildren,  986 

Supplies,  see  infra.  Effect  of  Receipt  of 

Supplies. 
Support  by  kindred,  1013 

Support  of  wife  by  husband,  see  infra,  Ht  s- 
BAND  AND  WlFE. 

Taxation,  see  infra,  Payment  of  Taxes. 
Title,  see  infra.  Real  Estate  Qualifica- 
tions. 

Unmarried  women,  950 
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POOR  AND  POOR  LAWS,  cont'd. 
Warning  out,  972 

Who  are  included  in  the  terms  poor,  indigent 
persons,  paupers,  etc.,  947 
Casual  poor,  948 

Effect  of  existence  of  kindred  or  other  per- 
son liable  for  support,  948 
Possession  or  ownership  of  property,  948 
Soldier  relief,  948 
Who  are  paupers,  etc.,  947 
Widow,  950 

POOR  DEBTOR,  1027 

POOR  RELATION,  1027 

POPULAR,  1927 

POPULAR  ACTION,  1027 

POPULATION,  1027 

POPULIST  PARTY,  1027 

PORCH,  1027 

PORK,  1027 

PORT,  1027 

PORTABLE,  1028 

PORT  CHARGES,  1028 

PORTICO,  1027,  1028 

PORTION,  1029 

PORTRAIT,  1029 

PORT  RISK,  1029 

PORT  WORTHY,  1029 

POSITION,  1029 

POSITIVE,  1030 

POSITIVE  LAW,  1030 

POSITIVELY,  1030 

POSSE  COMITATUS,  1030 

POSSESS,  1030 

POSSESSION,  1031 
Personal  property,  756 

POSSESSIO  PEDIS,  1031 

POSSESSORY  TITLE,  1031 

POSSESSORY  WARRANTS,  1032 
Against  whom  writ  lies,  1032 
Appeal,  1034 
Bond,  1034 
Burden  of  proof,  1034 
Certiorari,  1034 
Consent,  1033 

General  characteristics,  1032 
Judgment,  1034 
Possession  of  defendant,  1033 
Possession  of  plaintiff,  1033 
Property  subject  to  warrant,  1033 
Strict  construction  of  statute,  1032 
Title  not  involved,  1032 
Who  may  have  warrant,  1032 
Wrongful  detention,  1033 

POSSIBILITY,  1034 

POSSIBLE,  1035 

POST,  1035 

POSTAGE  (see  Postal  Laws),  1035 


POSTAL  LAWS,  103C 
Abortion  : 

Mailing  articles  designed  for  preventing 
conception  or  for  procuring  abortion, 

1078 

Accounting,  1047 

Advertisement  for  bids,  1061 
Necessity  for,  1061 
Sufficiency,  1061 

Allowances,  see  infra,  Salaries  and  Allow- 
ances of  Postmasters. 

Appointment  of  postmasters,  1043 

Bids  and  proposals  (see  infra,  Advertisement 
for  Bids),  1061 
Bid  from  holder  of  contract,  1062 
Bond  of  bidder,  1062 
Certified  check  to  accompany  bid,  1062 
Change  in  class  of  service,  1062 
Combinations  to  prevent  bidding,  1062 
Conformity  to  regulations,  1061 
Signing  of  bids,  1062 
Statute  relating  to  straw  bids,  1061 
What  amounts  to  proposal,  io6r 
Withdrawal  of  bid,  1062 

Bond  of  bidder,  1062 

Bonds,  see  infra,  Postmasters'  Bonds. 

Burglary,  [081 

Carriage,  1071 

Collection  of  debts,  1075 

Compensation ,  see  infra,  Salaries  and  Al- 
lowances of  Postmasters. 

Compensation  for  transportation  of  mails,  1063 
Additional  service,  1064 
Discontinuance  or  reduction  of  service, 
1065 

Excess  of  authority  in  ordering  services, 
1066 

Increase  of  expedition,  1064 
Land  grant  railroads,  1064 
Lapse  service,  1065 

Necessity  for  compliance  with  contract, 
1064 

Payments  made  wrongfully  or  through 

mistake,  1066 
Reduction  of  speed,  1065 
Reversal  or  direction  of  route,  1066 
Services  in  southern  states  immediately 

before  secession,  1066 
Setting  off  against  debts  due  government, 

1066 

Statutory  regulations,  1063 
Voluntary  service,  1065 
Waiver  of  claims,  1066 
When  delivery  to  post  office  not  computed 
as  mileage,  1065 
Compensation  of  officers  and  employees  in  postal 
service,  1052 
Clerks  and  other  employees  in  post  office, 

1053 
In  general,  1052 
Letter  carriers,  1053 
Conception : 

Mailing  articles  designed  for  preventing 

conception  or  for  procuring  abortion, 

1078 
Conspiracy : 

Increasing  weight  of  mail  matter,  1071 
Using  mail  to  effect  a  fraudulent  scheme, 

1074 

Constitutional  law,  1039,  1040 

Constitutional  inhibition  against  holding 

state  office,  1052 
Obscenity,  1076 
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POSTAL  LAWS,  cont'd. 

Contracts,  see  Transportation  of  Mails. 
Contracts  for  transportation  of  mail,  1059 
Crimes  and  offenses,  1070 

Breaking  into  post  office,  1081 
Carriage  of    mailable    matter  over  post 
routes  otherwise  than  in  the  mail,  1071 
Conspiracy    fraudulently     to  increase 
weight  of  mail  matter  during  weighing 
period,  1071 
Deserting  the  mail,  1070 
Detention    by  persons  employed  in  the 

postal  service,  1070 
Detention  by  postmaster  in  his  office,  1070 
Embezzlement,  1081 

Fraudulent  returns  of  postmasters,  1070 

Mailing  matter  having  upon  its  outside  cer- 
tain delineations  or  language,  see  infra, 
Mailing  Matter  Having  upon  Its  Out- 
side Certain  Delineations  ok  Lan- 
guage. 

Obscene  matter,  see  infra,  Obscenity. 

Obstructing  the  mail,  see  infra,  Obstruct- 
ing the  Mail. 

Receiving  articles  stolen  or  embezzled 
from  mail,  1081 

Robbing  mail,  1080 

Seizure  and  detention  of  mail  matter  un- 
lawfully carried,  1072 
Selling  stamps  contraty  to  law,  1070 
Underpayment  of  letter  carriers  by  post- 
masters. 1071 
Unlawful  detention  of  mail  matter,  1070 
Unlawful  use  of  the  mail,  1073 
Using  mail  in  conducting  unlawful  busi- 
ness under  fictitious  name,  1075 
Using  mail  to  disseminate  matter  con- 
cerning lotteries,  1074 
Using  mail  to  effect  a  fraudulent  scheme,  see 
infra,    USING  THE   MAIL  TO   EFFECT  A 

Fraudulent  Scheme. 
Delivery  of  letters,  1057 
Deputy  postmasiers,  1052 
Deserting  the  mail,  1070 
Detention  of  mail  matter,  1070 
Eight-hour  law,  1053 
Embezzlement,  1081 
Fictitious  name  : 

Using  mai!  in  conducting  unlawful  busi- 
ness under  fictitious  name,  1075 
Fines  and  deductions,  1066 
Fraud,  see  infra.  Crimes  and  Offenses; 

Matter   Excluded   from  Mail;  Using 

the    Mail   to    Effect  a  Fraudulent 

Scheme. 
Freedom  of  press,  1040 

Illegality,  see  infra,  Matter  Excluded  from 
Mail. 

Immorality,  see  infra,  Matter  Excluded 

from  Mail. 
Inspection,  1056 
Letter  carriers,  1053 

Letters,  see  infra,  Delivery  of  Letters. 
Lotteries,  1054 

Using  mail  to  disseminate  matter  concern- 
ing lotteries,  1074 
Mailing  matter  having  upon  its  outside  certain 
delineations  or  language,  1075 
In  general,  1075 

Violations  of  statute  by  debt  collectors, 
1075 

Matter  excluded  from  mail,  1059 

Articles  liable  to  custom  duty,  1055 


POSTAL  LAWS,  cont'd. 

Matter  excluded  from  mail,  cont'd. 

Matter  addressed  to  persons  conducting 
through  the  mails  certain  immoral  or 
fraudulent  schemes,  1055 
Matter  addressed  to  persons  under  names 

assumed  for  fraudulent  purposes,  1056 
Matter   concerning    lotleries   and  other 

similar  enterprises,  1054 
Matter  having  upon  its  outside  certain 
delineations  or  language,  1054 
Na?nes,  see  infra,  Fictitious  Name. 
Negligence,  see  infra.  Postmasters. 
Notice : 

What  constitutes,  1079 
Oath  of  mail  contractor,  1063 
Obscenity,  1054,  I07° 

Coarse  and  vulgar  language,  1077 
Constitutionality  of  statute,  1076 
Defendant's  opinion  as  to  character  of 

matter,  107S 
Deposit  for  mailing  or  delivery,  1077 
Elements  of  offense,  1076 
Evil  motive  not  an  essential  element,  1078 
Intent,  1078 

Mailing  articles  designed  for  preventing 
conception  or  for  procuring  abortion, 

1078 

Mailing  matter  showing  how  things  may 

be  obtained,  1078 
Prepayment  of  postage,  1078 
Test  of  obscenity,  1077 
Text  of  statute,  1076 

Using  mail  to  d isseminate  obscene  matter 
and  articles  intended  for  immoral  uses, 
1076 

What  matter  is  obscene,  lewd,  and  lascivi- 
ous, 1076 
Obstructing  the  mail,  1079 

Admissibility  of  evidence,  1080 
Conspiracy  to  obstruct  the  mail,  1079 
Prevention  of  forcible  obstruction,  1080 
Ocean  Mails,  1060 

Offenses,  see  infra,  Crimes  and  Offenses. 
Postage,  1056 

Payment  of  postage,  1056 
Rates  of  postage,  1057 
Postal  cards,  1075 
Postmaster-general,  1040 

Duty  in  regard  to  money  received  for  post- 
age, 1042 

Duty  to  sue  to  recover  wrongful  or  fraudu- 
lent payments,  1042 
Power  in  regard  to  penalties,  forfeitures. 

disabilities,  and  claims,  1042 
Power  of  courts,  1041 
Powers  and  duties  in  general,  1040 
Power  to  bind  successors,  1042 
Power  to  conclude  postal  convention  with 

foreign  governments,  1042 
Power  to  contract  for  lease  of  building, 
1041 

Power  to  determine  what  shall  be  carried 

in  mail,  1042 
Power   to    direct    manner   of  defacing 

stamps,  1041 
Power  to  establish  and  discontinue  post 
office,  1041 

Power  to  issue  stamps,  postal  cards,  etc., 
1041 

Power  to  make  extra  allowance  to  post- 
masters, 1041 
Power  to  negotiate  loans,  1040 
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POSTAL,  LAWS,  cont'd. 
Postmaster-general,  cont'd. 

Power  to  provide  for  carriage  of  mail, 
1041 

Power  to  regulate  arrival  and  departure 

of  mails,  1042 
Presidenl 's  control,  1041 
Regulaiion  of  service,  1067 
Postmasters    (see    infra,    Appointment  of 

Postmasters;    Salaries    and  Allow- 
ances of  Postmasters): 
Arrangement  of  mail  schedules,  1045 
Conslituitonal  inhibition  against  holding 

state  office,  1052 
Criminal  liability,  1047 
Duties  and   liabilities  in  reard  to  mail 

matter,  1045 
Duties  in  regard  to  public  money  and 

property,  1047 
Duty  in  locating  and  renting  office,  1045 
Duly  to  account   for   stamps  received, 

1048 

Duty  to  keep  safely  and  properly  deposit 
public  money,  1047 

Duty  to  keep  securely  blank  money  order 
forms,  1048 

Duty  to  render  account  of  all  money  re- 
ceived, 1047 

Duly  to  turn  over  public  property  to  suc^ 
cessor,  1048 

Employment  of  clerks  and  letter  carriers, 
1045 

Exemption  from  road  duty,  1052 
Jurisdiction  of  action  against  postmaster 

for  negligence  or  misfeasance,  1046 
Liabilities  01  deputy  postmasters,  1052 
Liability  for  negligence  or  misfeasance  of 

clerks  or  assistants,  1046 
Measure  of  damages  in  action  for  unlaw- 
ful detention  of  letter,  1046 
Money  stolen  through  negligence,  1045 
Postmasters'  bonds,  see  infra,  Postmasters' 
Bonds. 

Publication  of  list  of  nondelivered,letters, 
1047 

Right  to  take  over  office  from  predecessor, 
1044 

Surplus  money  order  funds,  1047 
Postmasters'  bonds,  104.8 

Credits  allowed  in  suit  on  bond,  1050 

How  long  liability  continues,  1051 

Jurisdiction  of  actions,  1052 

Liabilities  where  successive  bonds  with 
different  sureties  are  given,  1050 

Liability  of  postmaster  and  his  sureties 
upon  bond, 1049 

Money-order  funds,  1050 

Noncompliance  with  orders  of  postmaster- 
general,  1049 

Public  funds  received  and  not  turned  over, 
1049 

Release  from  liability,  1051 
Text  of  statute  relating  thereto,  1048 
To  whom  bond  must  be  made,  1049 
When  bond   becomes  binding  contract, 
1048 

Post  roads,  1058 
Power  of  congress,  1039 

Powers  and  duties  of  postmaster-general,  see 

infra,  Postmaster-General. 
President  of  the  United  States,  1041 
Private  service,  1071 

Properly  in  letters  after  they  are  mailed,  1057 
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POSTAL  LAWS,  cont'd. 
Property  in  post  roads,  1058 
Proposals,  see  infra.  Bids  and  Proposals. 
Publication  of  nondclivered  letters,  1047 
Railroad  mail  carriers  classified,  1060 
Railway  post  offices,  1068 
Receiving  stolen  properly,  1081 
Regulation  of  service,  1067 
Removal  of  pustmaslers,  1043 
Revenue  laws,  1055 
Robbing  the  mail,  1080 

Salaries   and    allowances  of  postmasters, 
1044 

Salary,  see  infra.  Compensa  tion  of  Officers 
and  Employees  in  Postal  Service. 
Special  agents,  1068 
Stamps  (see  infra,  PoS'J  AGK): 

Selling  stamps  contrary  to  law,  1070 
Subletting  of  mail  contracts,  1067 

Approval  of  postmaster-general,  1067 
Protection  of  subcontractors,  1067 
Rights  of  subcontractors,  1067 
Termination  of  subcontract,  1067 
Sureties  of  mail  contractor,  1063 
Release,  1063 
Res  judicata.  1063 
Rights  and  liabilities,  1063 
Suretyship,  see  infra,  Bonds. 
Tolls : 

Payment  of  tolls  by  mail  carriers,  1069 
Transportation  of  mails,  1058 

Abandonment  of  contract,  1069 
Advertisement  for  bids,  see  infra,  Adver- 
tisement for  Bids. 
Annulment  of  contract,  1069 
Awarding  contract,  1063 
Bids  and  proposals,  see  infra.  Bids  and 

Proposals. 
Compensation  for  transportation  of  mails, 
see  infra,  Compensation  for  Transpor- 
tation of  Mails. 
Contracts  for  transportation  of  mails,  see 
infra,  CONTRACTS  FOR  TRANSPORTATION 

of  Mails. 
Custody  of  mail  while  in  transit,  1068 
Fines  and  deductions,  1066 
Government  monopoly,  1058 
Liability  of  sender  for  loss  of  mail  matter, 
1068  , 

Liability  of  United  States  for  breach  of 

contract,  1068 
Oath  of  mail  contractor,  1063 
Ocean  mails,  see  infra,  Ocean  Mails. 
Payment  of  tolls  by  mail  carriers,  1069 
Post  roads,  see  infra.  Post  Roads. 
Railroad  mail  carriers  classified,  1060 
Railway  post  offices,  1068 
Regulation  of  service,  see  infra,  Regula- 
tion of  Service. 
Relief  where  performance  of  contract  im- 
possible, io6g 
Resoration,  1068 
Special  agents,  1068 

Subletting  of  mail  contracts,  see  infra,  Sub- 
letting of  Mail  Contracts. 
Sureties  of  mail  contractor,  see  infra,  Sure- 
ties of  Mail  Contractor. 
Suspension  of  service.  1068 
Unlawful  detention  of  mail  matter,  see  in- 
fra.  Unlawful  Detention  of  Mail 
Matter. 
Turnpikes : 

Payment  of  tolls  by  mail  carriers,  1069 
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POSTAL  LAWS,  cont'd. 
Using  the  mail  to  effect  a  fraudulent  scheme, 

1073 

Conspiracy,  1074 

Depositing  or  receiving  a  letter  or  packet, 

1073 

Intent  question  for  jury,  1074 

Nature  and  elements  of  the  offense,  1073 

Text  of  the  statuie,  1073 

Using  the  mail  in  conducting  unlawfu 
business  under  ficlitious  name,  1075 

Using  the  mail  to  disseminate  matter  con- 
cerning lotteries,  1074 

What  is  a  scheme  to  defraud  within  the 
statute,  1074 
Venue : 

Using  the  mail  to   effect   a  fraudulent 
scheme,  1073 
What  matter  carried  in  mail : 

Disposition  of  matter  seized  or  detained 

for  violation  of  law,  1056 
Right  of  inspection,  1056 
What  may  be  carried  in  mail,  1054 
In  general,  1054 

Matter  excluded  from  mail,  see  infra,  Mat- 
ter Excluded  from  Mail. 

POST-DATED  CHECK,  1082 

POSTERITY,  1082 

POSTHUMOUS  CHILD,  1082 
Private  international  law,  1357 

POSTLIMINY,  1082 

POSTMASTER  -  GENERAL    see  Postal 
Laws. 

POST  NOTES,  1082 

POSTNUPTIAL  SETTLEMENTS,  1082 

POST  OBIT,  1082 

POSTPONE,  1083 

POTENTIAL,  1083 

POTENTIALLY,  1083 

POUND,  1083 

POUNDAGE,  1083 

POWER  OP  ATTORNEY,  158,  1084,  1353 

POWER  OP  REVOCATION,  1087 

POWER-OF-SALE  MORTGAGES,  1087 

POWERS  (see  Power  of  Attorney),  1083, 
1088 

Abatement  of  appointments,  1141 
"All,"  1114 
Appendant,  1092 

Appointment,  see  infra.  Powers  of  Appoint- 
ment. 

Appurtenant,  1092 

Assignees,  1104 

Attestation,  1130 

Attestation  of  witnesses,  nil 

Bankruptcy,  see  infra,  INSOLVENCY  AND 
Bankruptcy. 

Beneficial  powers,  1092 

Children,  1129,  1134 

Classification  of  powers,  1091 

Collateral  powers  1092 

Common-law  powers  and  powers  operating 
upon  uses,  1091 


POWERS,  cont'd. 
Conditions : 

Invalid  condition,  charges,  and  limita- 
tions, 1 1 52 

Conditions  to  execution  not  directly  relating  to 
instrument  of  execution,  1 1 2  r 

Consent  of  third  parties    to    execution  of 
power,  see   infra,   Consent  of  Third 
Parties  to  Execution  of  Power. 
Consent  of  third  parties  to  execution  of  power, 
1 121 

Compelling  consent,  1122 
Death  of  person  whose  consent  is  required, 
1122 

Delegation  of  authority  to  consent,  1122 
In  general,  1121 
Mode  of  giving  consent,  1123 
Time  of  giving  consent,  1122 
Coupled  with  interest,  1093 

Conveyance  by  person  having  individual 
inlerest  in  instrument  of  execution,  1119 
Renunciation,  resignation,  etc.,  of  joint 

executor,  1100 
Survivorship  of  powers,  1102 
Creation  of  power,  1093 
Creation  of  power  and  interest  distinguished, 
1095 

Absolute  power  of  disposal  as  property, 

1096 

Devolution  of  limited  estate  with  power 

of  disposition,  1098 
Executors  taking  smple  power  of  sale,  1096 
General  gift  with  superadded  power,  1096 
Gift  of  limited  estate  with  superadded 

power,  1097 
In  general,  1095 

Interest  with  superadded  power,  1096 

Limitation  over,  1097 

Limited  power  of  appointment,  1098 

Power  of  disposition  unlimited,  1098 

Power  of  sale  over  real  estate  given  to 
executors,  1095 

Precatory  trusts,  1097 

When  title  vests  in  executors,  1095 
Creditors,  1129 
Death  of  donee,  1132 
Death  of  donor,  1132 

Deeds  (see  infra.  Reference  to  Power  in 
Instrument  of  Execution),  1109 
Revocation  of  testamentary  appointments, 

1143 
Definition,  1091 
Delegation  of  power,  1 105 

Delivery,  1110 
Descendants,  1137 

Determination  of  estates  subject  to  power, 

1 126 

Discretionary  powers,  1093 

Distribution  of  subject-matter  of  powers  on 

nonexecution,  1144 
Equitable  aid  in  case  of  execution,  nonexecution, 
or  defective  execution  of  powers,  1 127 

Agreement  for  execution,  1130 

Attestation,  1130 

Charity,  1130 

Creditors,  1129 

Defective  appointment  bv  married  woman. 

1128 

Defective  execution,  1128 

Distinct  between  nonexecution  and  de- 
fective execution.  1127 

Equitable  control  of  execution  of  powers, 
1130 
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POWERS,  cont'd. 

Equitable  aid  in  case  of  execution,  nonexecution, 

or  defective  execution  of  powers,  cont'd. 
Grandchildren,  1129 
Husband,  1129 
Illegitimate  children,  1129 
In  whose  favor  execution  aided,  1129 
Purchasers  for  value,  1129 
Relatives,  1 129 
Seal.  H30 
Signature,  1130 
Statulory  powers,  1128 
Subjecting  interest  to  attempted  exercise 

of  power,  1128 
What  defects  will  be  aided,  1130 
Wife,  1129 

Equitable  control  of  execution  of  powers, 

1130 
Estates  : 

Determination  of  estate  subject  to  power, 
1126 

Exclusive  and  illusory  appointments,  1148 
Execution  of  power  (see  infra,  Operation  of 
Execution  of  Power),  1098 

Administrators  with  will  annexed,  1103 

By  whom  powers  may  be  executed,  1099 

Conditions  to  execution  not  directly  relating 
to  instrument  of  execution,  see  infra.  Con- 
ditions to  Execution  Not  Directly 
Relating  to  Instrument  of  Execution. 

Consent  of  third  parties  to  execution  of  power, 
see  infra,  Consent  of  Third  Parties  to 
Execution  of  Power. 

Equitable  aid,  see  infra.  Equitable  Aid  in 
Case  of  Execution,  Nonexecution,  or 
Defective  Execution  of  Powers. 

Executor  of  executor,  1104 

Infants,  1107 

Insane  persons,  1107 

Instrument  executing  power,  see  infra  In- 
strument Executing  Power. 
In  whose  name  executed,  1098 
Joint  and  several  donees,  1099 
Married  women,  1106 

Partial  and  exclusive  execution  oftpower ,  see 
infra.  Partial  and  Exclusive  Execu- 
tion of  Power. 

Partial  and  successive  executions  of 
power,  1125 

Power  given  jointly  or  severally,  1099 

Renunciation,  1099 

Renunciation,  resignation,  etc,  of  joint 
donees  of  powers  in  trust,  1099 

Renunciation,  resignation,  etc,  of  joint 
executors,  rioo 

Resignation,  1099 

Resignation  or  removal  of  executor,  1100 
Sufficiency  of  renunciation  or  refusal,  noi 

Survivorship  of  powers  to  joint  donees,  see 
infra.  Survivorship  of  Powers  to  Joint 
Donees. 

Time  of  execution,  see  infra  Time  of  Exe- 
cution of  Power. 
Time  of  execution  of  potuer,  see  infra,  Time 
of  Execution  of  Power. 
Execution  of  powers  of  revocation,  1142 
Execution  of  trusts  : 

Substituted  trustees,  1103 
Executors  and  administrators  (see  infra,  Pow- 
ers of  Sale): 
Administrators  with  will  annexed,  1103 
Delegation  of  power,  1105 
Renunciation  of  executorship,  1133 
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POWERS,  cont'd. 

Executors  and  administrators,  cont'd. 

Renunciation,  resignation,  etc.,  of  joint 

executors,  1100 
Survivorship  of  powers  to  joint  donees, 
1 102 

Exercise  by  heir,  1104 
Extinguishment  of  powers,  1 131 
Family,  1135 

Formalities  in  execution,  see  infra,  INSTRU- 
MENT Executing  Power. 
Fraud,  statutes  of,  1108 
Fraudulent  appointments,  1152 
Heirs,  1104,  1 137 
Hotchpot,  1146 

Husband  and  wife,  1129,  1136 
Husband   and  wife,    see   infra,  Married 
Women. 

Illegitimate  children,  1129,  1135 

Illusory  appointments,  see  infra,  EXCLUSIVE 

and  Illusory  Appointments. 
Imperative  powers,  1093 
Infants,  1107 
In  gross,  1092 
Insane  person,  1107 
Insolvency  and  bankruptcy,  1132 
Instrument  executing  power,  11 07 

Attestation  clause,  1111 

Attestation  of  witness,  1111 

Character  and  form  of  instrument,  1107 

Deed,  1109 

Delivery,  1110 

Formal  execution  of  wills,  1110 

Implied  restriction  to  execution  by  will, 

1 109 
In  general,  1107 
Intention,  1108 
Mortgages,  1108 

Reference  to  power  in  instrument  of  execu- 
tion, see  infra,  Reference  to  Power  in 
Instrument  of  Execution. 

Restrictions  as  to  formalities  in  execution, 
mo 

Restrictions  as  to  instrument  of  execution, 

1 109 
Seal,  1 1 10 
Signature,  1110 
Statute  of  fraud,  1108 
Will,  1109 

Wills  executed  prior  to  creation  of  power, 

1112 
Writing,  1109 

Writing  in  nature  of  will,  1109 
Interest,  see  infra,  Creation  of  Power  and 

Interest  Distinguished. 
Issue,  1137 

Joint  donees  (see  infra,  Survivorship  of 

Powers  to  Joint  Debtors).  1099 
Joint  powers,  1092 
Lapsed  appointments,  1139 
Leases : 
Power  to  lease,  1157 

Creation  of  power,  1157 

Execution  of  power,  1159 

Extent  of  power,  1157 

Lease  in  excess  of  power,  1159 

Scope  of  section,  1157 
Legitimate  children,  1135 
Mandatory  powers.  1093 
Married  women,  1106 
Merger,  1132 

Mortgages  (see  infra.  Power  to  Mortgage), 
1 108 
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POWERS,  cont'd. 
Naked  powers,  1092 
Nephews  and  nieces,  1136 
Operation  of  execution  of  power,  1125 

Determination  of  estate  subject  to  power, 
1 126 

Relation  back  to  instrument  creating  power, 
see  infra,  Relation  Back  to  Instru- 
ment Creating  Power,  1125 
Parol  evidence,  1113 

Partial  and  successive  executions  of  power, 
1125 

Perpetuities  aud  trusts  for  accumulation, 

713,  1126 
Powers  of  appointment,  1093,  1133 

Abatement,  1141 

Appointment  for  benefit  of  donee's  estate, 
"34 

Appointment  of  proceeds,  1138 
Appointment  of  residue,  1140 
Appointment  of  trustees,  1137 
Appointments  directly  to  appointee,  1140 
Charging  lands,  1138 
Children,  1134 

Construction  of  particular  wills  as  to  exist- 
ence of  powers  of  appointment,  1093 

Creation  of  powers,  1093 

Creditors,  see  infra.  Subject-matter  of 
Power  as  Assets  for  Creditors  of 
Donee. 

Death  of  donee  during  life  of  testator,  1093 
Death  of  person  for  whose  use  appoint- 
ment made,  1139 
Delegation  of  power,  1105,  1106 
Descendants,  1137 

Distribution  of  property  in  case  of  lapsed 
appointments,  1139 

Distribution  of  subject-matter  of  power  on 
nonexecution,  see  infra.  Distribution  of 
Subject-matter  of  Power  on  Non- 
execution. 

Excessive  or  partially  invalid  exercise  of 
power  of  appointment,  1151 

Exclusive  and  illusory  appointments,  see 
infra.  Exclusive  and  Illusory  Appoint- 
ments. 

Execution  in  favor  of  volunteer,  1146 
Existence  of  powers  of  appointment  under 

settlements,  1093 
Family,  1135 

Fraudulent  appointments,  see  infra,  Fraud- 
ulent Appointments. 

General  construction  of  instrument  exer- 
cising power,  1139 

General  powers,  1133 

General  residuary  devise  or  bequest,  1141 

Heirs,  1137 

In  general,  1137 

Invalid  conditions,  charges,  and  limita- 
tions, 1152 

In  whose  favor  power  may  be  exercised,  1 133 
Issue,  1137 

Lapsed  appointment,  1139 
Legitimate  children,  1135 
Limited  estates,  1138 
Limited  or  general  power,  1133 
Limited  powers,  1134 
Nephews  and  nieces,  1136 
Priority,  1141 
Relations,  1136 
Resulting  tiust,  1140 

Revocation  of  appointment,  see  infra,  REVO- 
CATION of  Appointment. 


POWERS,  cont'd. 
Powers  of  appointment,  cont'd. 

Subject-matter   of   power   as   assets  for 

creditors  of  donee,  1146 
What  estates  may  be   appointed  under 

powers.  1137 
Wife,  1136 

Powers  of  sale  (see  infra.  Reference  to 
Powers  in  Instrument  of  Execution), 
1094 

Creation,  1094 

Delegation  of  power,  1105 

Executors  taking  simple  power  of  sale, 
1096 

Express  direction  for  sale  of  testator's 
lands  without  naming  donee  of  power, 

1094 

Implied  power  of  sale  to  executors,  1094 
Power  of  sale  over  real  estate  given  to 

executors,  1095 
Trustee's  power  of  sale  under  particular 

trusts,  1094 
When  title  vests  in  executors,  1095 
Power  to  mortgage,  1155 
Power  to  sell,  1 155 
Precatory  trusts,  1097 
Priority  of  appointments,  1141 
Private  international  law,  1372 
Real  property,  see  infra.  Powers  OF  SALE. 
Reference  to  power  in  instrument  of  execution, 
1112 

Confining  execution  to  power  referred  to, 
1115 

Execution  by  will,  11 15 

Expressions  taking  case  out  of  general 
rule,  1116 

General  conditions  of  testator's  estate, 
1116 

General  devise  or  bequest,  1115 
Partial  or  individual  interest,  1117 
Reference  in  will  to  subject-matter  of 

power,  1116 
Specific  bequests,  1116 
Will  inoperative  except  as  execution  of 

power,  1117 
Execution  of  powers  by  deed,  11 17 

Conveyance  by  person  having  individual 

interest  in  addition  to  power  of  sale, 

1118 

Conveyance    by   person    having  only 
power  of  sale,  1117 
Parol  evidence.  1113 
Purpose  of  grantee,  1114 
Reference  to  "  all  "  powers,  1114 
Reference  to  instrument  by  which  power 

was  created,  1114 
Rule  applicable  to  instruments  inter  vivos, 

1113 

Statutory  provisions,  11 19 

Application  of  statutes  limited  to  gen- 
eral powers,  1120 
In  England,  1119 
Relation,  1136 

Relation  back  to  instrument  creating  power,  1125 

In  general,  1125 
Perpetuities,  1126 
Succession  tax,  1126 

Time  of  vesting  of  estate  on  execution  of 
power,  1126 
Release.  1131 

Renunciation   (see   infra.    Coupled  with 

Interest),  1099 
Resignation,  T099 
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POWERS,  cont'd. 
Resulting  trusts,  1140 
Revocation,  1 133.  114.1 
Sale,  see  infra.  Powers  of  Sale. 
Seal,  mo,  1130 
Signature,  1110,  1130 
Special  powers,  1092 
Statute  of  frauds,  1108 

Subject-matter  of  power  as  assets  for  creditor* 
of  donee,  1146 

Bona  fide  purchaser,  1 147 

Defective  execution,  1147 

Execution  in  favor  of  volunteer,  1146 

Limited  powers,  1147 

Nonexecution,  1146 

Statutory  provisions,  1147 
Succession  taxes,  1126 

Survivorship  of  pjwers  to  joint  donees, nor. 
Time  of  execution  of  power,  1123 

Directory  provisions,  1124 

Exercise  of  power  during  life  estate  of 
devisee,  1123 

Failure  of  contingency,  1124 

Imperative  power  coupled  with  trust,  1124 

In  general,  1123 

Power  continues  during  trust,  1123 

Power  ends  with  termination  or  failure  of 
trust,  1 123 

Power  of  appointment  by  survivor,  1125 

Power  of  appointment  subject  to  life 
estate,  1125 

Powers  dependent  on  contingency,  1124 

Restriction  on  time  of  execution,  1124 
Trusts,  1092 

Appointment  to  trustees,  1137 

Delegation  of  power,  1105 

Renunciation,  resignation,  etc.,  of  joint 
donees  of  powers  in  trust,  1099 

Substituted  trustees,  1103 
Uses,  powers  operating  upon,  1091 

Wills   (see    infra,     INSTRUMENT  EXECUTING 

Power;   Reference  to  Power  in  In- 
strument of  Execution): 
Revocation  of  testamentary  appointments, 
"43 

Witnesses,  attestation  of,  1111 
Writing,  1109 

POWER  TO  REGULATE,  n 59 

POWER  TO  REGULATE  COMMERCE, 

II59 

PRACTICABLE,  1 159 
PRACTICABLY,  1 159 
PRACTICAL,  1 159 
PRACTICE,  1 160 

PRACTICE  OP  A  CHURCH,  1161 
PRACTICE  OF  MEDICINE,  n6r 
PRADOS,  1161 
PRAIRIE,  1 161 
PRAY,  1 161 
PRAYER,  1 161 
PREAMBLE,  1 161 

PRECARIOUS,  1 161 

<*2  C.  of  L. — 92  U. 


PRECATORY  TRUSTS,  1162 
Certainty  as  to  subject-matter  and  objects  of  al- 
leged trust,  1  i(j6 
Certainty  as  10  object,  1169 
Certainty  as  to  subject-matter,  1168 
Charitable  trusts,  1169 
Early  English  doctrine,  1166 
Extraneous   evidence   to  remove  uncer- 
tainty, 1170 
General  statement  of  rule,  1167 
Modern  doctrine,  1167 

Power  of  alleged  trustee  to  withdraw  part 

of  property  from  trust,  1168 
Time  at  which  certainty  must  appear,  1168 
Vagueness  as  indicating  intent  and  as 
affecting    execution    of     trust  distin- 
guished, 1167 
Vagueness  as  to  amount  or  proportions 
which  alleged  cestuis  que  trustent  take, 
1168 

Where  donor  prescribes  standard  by  which 
amount  may  be  ascertained,  1169 
Construction,  see  infra,  Interpre'1  ation. 
Creation,  1163 
Intention,  1165 
Interpretation,  1 163 

Certainty  as  to  subject-matter  and  objects  of 
alleged  trust,  see  infra.  Certainty  as  to 
Subject-matter  and  Objects  of  Al- 
leged Trust. 
Doctrine  stated,  1163 
Early  English  doctrine,  1163 
Modern  doctrine,  1164 
Nature  of  esiate  given  to  donee,  1170 
Necessity  that  precatory  words  be  used  in 

imperative  sense,  1164 
Precatory  words,  1166 
Rule  of  construction,  1163 
Rule  supported  by  weight  of  modern  au- 
thority, 1165 
Rule  that,  intention  of  testator  governs, 
1165 

Situation  and  relation  of  parties,  1171 
Subordinate  rules  of  construction,  1166 
Tendency  of  modern  decisions,  1164 
Testamentary  scheme,  1171 
Use  of   apt  and   technical  language  to 
create  trust,  1170 
Powers  1097 
Precatory  words,  1166 

ConUmpoianeous    nontestamentary  in- 
strument, 1163 
Precatory   words  and  words  expressing 
motive  or  purpose  distinguished,  1166 
Scope  of  title,  1 162 
Words,  see  infra.  Precatory  Words. 

PRECEDENTS,  1171 
PRECEDING,  1 171 
PRECEPT,  1 172 
PRECINCT,  1172 
PRECISE,  1 172 
PRECLUDE,  1 172 
PRECONCEIVE,  1172 
PREDECESSOR,  1172 
PREDOMINANT,  1 172 
PRE-EMPT,  1 1 72 

PRE-EMPTION,  1 1 72 
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PRE-EMPTOR,  1 172 
PRE-EXISTING,  1 172 
PREFERENCES,  1 1 72 
PREFERENTIAL  LIEN,  1172 
PREFERRED,  1 172 
PREGNANT,  1 1 73 
PREJUDICE,  1 1 73 
PRELIMINARY  INJUNCTION,  1 1 73 
PREMEDITATE,  1174 
PREMEDITATED,  11 74 

PREMISES,  1 175 

Deeds,  1176 

Equity  pleading,  1176 
PREMIUM,  1177 
PREMIUM  NOTES,  1177 
PREMIUM  RESERVE,  1177 
PREPAY  STATION,  1 1 77 
.PREPENSE,  1 177 

PREPONDERANCE  OF  EVIDENCE,  1 1 77 

PREPOSSESSION,  1 178 

PREROGATIVE,  1 178 

PRESCRIBE,  1 179 
PRESCRIPTION,  1 180 

Acquiesce. .ce,  1210,  1223 

Actual  use,  1 192 

Adverse  possession  : 

Simultaneous  acquisition  of  easement  and 
land  by  adverse  possession,  1186 

Adverse  use.  see  infra  Use  Under  Grant, 
Agreement    or    Reservation  —  Use  of 
Way  of  Necessity,  1191,  1192 
Actual  damages  essential,  1193 
Admission  made  by  mistake,  1196 
Admission  of  superior  right  in  landowner 
fatal,  1195 

Claim  must  bejknown  to  owner  of  servient 

tenement,  1195 
Claim  of  right,  1194 
Enjoyment  based  on  mistake,  1201 
Enjoyment  of  legal  right,  1194 
Evidence,  see  infra  Evidence. 
Express  claim   of  right  in   words  not 

essential,  1195 
Guardian  and  ward,  1201 
Highways,  1221 

Infringement  of  landowner's  rights,  1193 

Infringement  of  right  essential,  1194 

In  general,  1192 

Offer  to  purchase,  1195 

Ownership  of  servient  estate  inconsistent 
with  adverse  use,  1 199 

Permissive  use  not  adverse,  see  infra  Per- 
missive Use  Not  Adverse. 

Tenants  in  common,  1201 

Use  as  between  landlord  and  tenant,  1201 

Use  as  between  partnership  or  corporation 
and  its  members,  1201 

Use  giving  cause  of  action,  1193 

Use  inconsistent  wilh  interests  of  land- 
owner, 1193 

Use  must  be  adverse,  1192 

Use  must  be  such  as  to  give  right  of  action 
to  landowner,  1194 


PRESCRIPTION,  cont'd. 
Adverse  use,  cont'd. 

Use  of  easement  established  and  main- 
tained by  landowner,  1200 
Use  of  easement  for  which  rent  is  paid, 
1200 

Use  of  uninclosed  land,  1200 

Use  participated  in  by  landowner,  1200 

Watercourses,  1194 

What  use  is  adverse,  1193 
Against  whom  prescription  runs,  1189 
Agent : 

Knowledge  of  agent,  1211 
Agreement,  see  infra.  Use  Under  Grant, 

Agreement,  or   Reservation  —  Use  of 

Way  of  Necessity. 
Beneficial  use,  1192 
Burden  of  proof,  1202,  12 16 

Continuous  use,  1209 

Disability,  1212 

Highways,  1225 
Character  of  use  and  enjoyment,  1190 

Use  must  be  continuous  and  uninterrupted, 
see  infra.  Continuous  and  Uninter- 
rupted Use. 
Conflict  of  laws,  see  infra,  Private  Inter- 
national Law. 
Continuous  and  uninterrupted  use,  1203 

Attempted  interruptions,  1207 

Burden  of  proof,  1209 

Continuity  as  regards  extent  and  manner 

of  use,  1208 
Continuity  as  to  locality,  1208 
Death  of  landowner,  1207 
Highways,  1223 
In  general,  1203 

Interruption  after  expiration  of  prescrip- 
tive period,  1206 

Interruption  by  acts  in  pais,  1205 

Interruption  by  stranger,  1207 

Interruption  by  suit,  1205 

Legal  disability  of  owner  of  servient  tene- 
ment, 1206 

Meaning  of  term  continuous,  1204 

Misuse  of  easement,  1207 

Notice  in  writing,  1206 

Partial  interruption,  1207 

Question  for  jury,  1209 

Tacking,  1207 

Temporary  obstruction  of  a  right  of  way, 
1205 

Temporary  or  accidental  interruptions, 
1206 

Unity   of  ownership   of   dominant  and 

servient  estates,  1206 
Verbal  complaints  and  denials  of  right, 

1205 

Voluntary  cessation  of  user,  1204 

What  constitutes  fatal  interruption,  1204 

Corporations,  1201 

Dedication : 

Distinction  between  prescription  and  dedi- 
cation, 1185 
Prescriptive  right  in  property  dedicated  to 
public  use,  1190 
Definition,  1182 
Disability  of  grant,  1211 
Disability  to  resist  enjoyment  of  easement, 
1211 

In  general,  1211 

Private  way  over  land  used  as  highway, 
1211 

Where  land  is  held  in  trust,  1211 
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PRESCRIPTION,  cont'd. 
Easements  (see  infra.  Adverse  Use;  Contin- 
uous and  Uninterrupted  Use),  1186 
Examples,  1186 
General  rule,  1 186 

Increase  in  use  of  easement  acquired  by 

prescription,  1216 
Servient  estate  in  possession  of  tenant, 

1212 
Servitude,  1186 

Special  rights  and  easements,  1187 

Use  of  easement  by  owner  of  servient 
tenement,  1197 
Effect  of  legal  disability  of  owner  of  servient 
tenement  (see  infra,  Disability  to  Re- 
sist Enjoyment  of  Easement),  1211 

Disability  arising  after  adverse  use  has 
•begun,  1212 

Disability  to  grant,  1211 

Where  servient  estate  is  in  possession  of 
tenant,  1212 
Evidence,  1201,  1216 

Admissibility  of  evidence  to  prove  adverse 
use,  1201 

Burden  of  proof,  1202,  1216 

Circumstantial  evidence  of  adverse  use, 
1201 

Evidence  to  disprove  adverse  use,  1202 

Highways,  1225 

In  general,  1216 

Presumptions,  1202 

Question  for  court  or  jury,  1203 

Question  for  jury,  1217 

Use  presumed  to  be  adverse,  1202 
Exclusive  use,  1203 

Highways,  1222 
Extent  and  validity  of  rights  acquired  by  pre- 
scription, 1 2 14 

All  necessary  incidents  of  right  included, 
1215 

Extent  limited  by  statute,  1215 
Increase  in  use  of  easement  acquired  by 

prescription,  1216 
In  general,  1214 

Qualified  or  conditional  rights,  1215 
Government,  1189 

Grant,  see  infra,  USE  UNDER  GRANT,  AGREE- 
MENT, or  Reservation —  Use  of  Way  of 
Necessity. 

Highways  by  prescription,  1217 

Incorporeal  rights,  1185 
Examples,  1185 
In  general,  1185 

Simultaneous  acquisition  of  easement  by 
prescription  and  land  by  adverse  pos- 
session, 1186 

Infants,  1211 

Insane  persons,  1211 

Joint  tenants  and  tenants  in  common,  1201 
Knowledge,  1210,  1223 
Landlord  and  tenant,  1188,  1201 

Servient  estate  in  possession  of  tenant, 
1212 

Legal  disability,  1211 
\  [Limitation  of  actions,  see  infra,  Prescriptive 

Period. 
Married  women,  1211 
Municipal  corporations,  1189 
Necessity,  see   infra.  Use   Under  Grant, 

Agreement,   or  Reservation  —  Use  of 

Way  of  Necessity. 
Notorious  use,  1209 
Open  use,  1209 
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PRESCRIPTION,  cont'd. 
Parol  evidence,  1216 
Partnership,  1201 
Party  wall,  242 
Peaceable  use,  1209 

Period,  see  infra,  PRESCRIPTIVE  PERIOD. 

Permissive  use  not  adverse,  1  r.96 

English  statute,  1197 
In  general,  1196 

Use  of  easement  by  owner  of  servient 

tenement,  1197 
Use  permissive  in  its  inception  but  subse- 
quently adverse,  1198 
What  use  is  permissive,  1197 
Pews  and  pew  rights,  763 
Prescriptive  period,  1212 
Presumption  of  grant  now  substituted  for  tech- 
nical prescription,  1183 
Grant  presumed  after  use  for  statutory 

period,  1183 
Immemorial    enjoyment  conclusive  evi- 
dence of  right,  1183 
Origin  of   doctrine  of   presumed  grant, 
1183 

Statute  of  limitations  not  directly  applica- 
ble, 1 184 
Presumptions : 

Adverse  use,  1202 

Difference  between  presumption  of  grant  and 
technical  prescription,  11 84 
English  and  Canadian  statutes,  1185 
Presumption  of  grant  from  user  alone 
not  conclusive,  1184 
When  presumption  conclusive,  1185 
Private  international  law,  1214 
Private  ways,  see  infra,  Use  Under  Grant, 
Agreement,  or  Reservation  —  Use  of 
Way  of  Necessity. 
Profits  a  prendre,  1 186 
Public,  1189 
Public  use : 

Highways,  1221 
Questions  of  law  and  fact,  12 17 
Continuous  use,  1209 
Highways,  1226 
Reservation,  see  infra,  Use  UNDER  Grant, 
Agreement,  or  Reservation  —  Use  of 
Way  of  Necessity. 
Special  rights  and  easements,  1187 
States,  1 189,  1214 
Statutory  requirements,  1191 
Tacking,  1207 
Tenants  at  will,  1188 
Tenants  in  common,  1201 
Uninterrupted,  see  infra,  CONTINUOUS  AND 

Uninterrupted  Use. 
United  Stales,  1189 
Usages  and  customs : 

Distinction     between    prescription  and 
custom,  1185 
Use  must  be  open  and  notorious,  1209 
Use  must  be  peaceable,  1209 
Use  must  be  with  acquiescence  and  knowl- 
edge of  landowner,  1210 
Use  under  grant,  agreement,  or  reservation 

—  use  of  way  of  necessity,  1198 
Validity  of  rights,  1216 
What  may  be  prescribed  for,  1185 

Applicable  only  to  rights  which  may  be 

granted,  1187 
Easements,  see  infra.  Easements. 
Incorporeal  rights,  see  infra,  INCORPOREAL 
Rights. 

Volume  XXII. 


Prescription. 


INDEX. 


Prescription. 


PRESCRIPTION,  cont'd. 
What  may  be  prescribed  for,  cont'd. 

No  prescription   against  constitution  or 

laws,  1187 

Profits  a  prendre,  see  infra,  Profits  \ 
Prendre. 
Who  may  prescribe,  1188 

M  unicipal  or  quasi- municipal  corporations, 

1189 
Public,  1189 

Tenants  for  years  or  at  will,  it88 
PRESCRIPTION  OF  A  STATUTE,  1226 
PRESENCE,  1226 
PRESENT,  1226 
PRESENTATION,  1227 
PRESENTATION  OP  CLAIMS,  1227 

PRESENTLY  ACQUIRED  PROPERTY, 

1227 

PRESENTMENT,  1226 
PRESENTS,  1227 
PRESIDE,  1227 
PRESIDENT,  1228 

PRESIDENT  OP  THE  UNITED  STATES, 

1229 

Duties  in  general,  1230 
Constitution,  1230 

President's    duty    to    exercise  general 
superintendence,  1230 
Election,  1229 
Postal  laws,  1041 
Powers,  1230 

Examples,  1230 

Power  of  appointing,  removing,  and  sus- 
pending public  officers,  1230 
Proclamation,  1231 
Qualifications,  1229 

Qualifications  of  presidential  electors,  1230 
Succession,  1229 
Vice-president,  1229 

PRESIDING,  1227 

PRESS,  1 231 

PRESUME,  1 231 

PRESUMPTIONS  (see  Burden  of  Proof; 

Patents),  1232 
Acceptance  of  benefit,  1276 
Address,  1255 
Age,  1244 
Agency,  1240 

Assignment  for  benefit  of  creditors,  1280 
Attachment,  1275 
Attorneys,  1270 

Bastards,  see  infra.  Legitimacy. 
Benefits,  acceptance  of,  1280 
Bills  and  notes : 

Delivery,  1276 
Bonds : 

Delivery,  1276 

Certificates,  1274 
Character  (see  infra,  Official  Character 

or  Status),  1239,  1284 
Chastity,  1282 

Presumption  against  adulterous  illegiti- 
macy, 1283 

Presumption  against  immorality,  1282 
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PRESUMPTIONS  onfd. 
Chastity,  cont'd. 

Presumption  of  marriage  from  cohabita- 
tion, 1283 

Rebutting    presumption    of  legitimacy, 

1283 

Woman  pregnant  at  marriage,  1283 
Child  bearing,  capacity  for,  1286 
Children : 

Death  presumed  from  absence,  1246 
Citizenship,  1285 
Clerks  of  court,  1270 
Color,  1285 

Concealment  of  accused  person,  1264 
Conduct  of  mankind,  see  infra.  Presumptions 

Arising    from    Ordinary  Conduct  of 

Mankind. 
Conflicting  presumptions,  1236 

Affirmative  presumptions,  1236 

Innocence,  1236 

Innocence  and  continuance  of  life,  1237 

Presumptions  of  equal  weight,  1237 

Special  and  favored  presumptions,  1236 
Constructive  notice,  1235 
Continuance  of  existing  condition  or  state 

of  facts,  1238 
Continuance  of  life,  1244 

Common-law  rule,  1244 

Death  presumed  from  absence,  1245 

Innocence,  1237 

Old  age,  1244 
Contract  obligations,  1243 
Corporations : 

Continued  existence  of  corporation,  1238 
County  officers,  1271 
Courts.  1271 
Coverture,  1241,  12S5 

Danger,  see  infra,  Love  of  Life  and  Avoid- 
ance of  Danger. 

Date  : 

Letters,  1255 

Death  presumed  from  absence,  1245 

Absence  for  period  short  of  seven  years. 
1247 

Absence  from  home  or  residence,  1248 
Absence  without  tidings,  1248 
Additional  circumstances,  1247,  1249 
Administration,  1246 
Administrator,  1247 

Application  of  rule  to  particular  instances, 

1246 
Children,  1246 

Circumstances    rebutting  probability  of 

intelligence  from  absentee.  1250 
In  general,  1245 

Peculiar  circumstances  surrounding  ab- 
sence, 1249 
Rebutting  presumption,  1250 
Seven  years'  absence,  1245 
Statutory  provisions,  1246 
Time  of  death,  1248 

Where  absentee  fled  to  avoid  prosecution 
for  a  criminal  offense,  1250 
Death  presumed  from  granting  of  adminis- 
tration, 1248 
Deeds,  1276 

Definition,  1232 

Delivery,  see  in  fra,  LETTERS. 
Delivery  of  instruments,  1276 

Bills  and  notes,  1276 

Bonds,  1276 

Deeds,  1276 

Rebutting  presumption,  1277 
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PRESUMPTIONS,  cont'd. 
Delivery  of  instruments,  cont'd. 

Recording  deed  presumptive  evidence  of 
delivery,  1277 

Written  contracts,  1276 
Destruction  of  documentary  evidence,  1263 
Division  of  presumptions,  1234 

Capacity  of  infants  to  commit  crimes,  1235 

Constructive  notice,  1235 

In  general,  1234 

Intendment  of  natural  consequences  of 
acts,  1235 

Irrebuttable  presumptions,  1234 

Knowledge  of  law.  1234 

Presumptions  of  law,  1234 

Rebuttable  presumptions,  1235 
Documentary  evidence  : 

Desi  ruction  of  documentary  evidence.  1263 

Withholding  evidence,  1257 
Domicil,  1241 
Escape,  1264 

Evidence  (see  infra.  Documentary  Evidence). 
Fabrication  of  evidence,  1264 
Nonproduction,    fabrication,  spoliation, 

and  suppression  of  evidence,  1256 
Preventing  attendance  of  witness,  1264 
Withholding  evidence,  see  infra,  Withhold- 
ing Evidence. 
Executions,  1275 

Executors  and  administrators,  1270,  1290 

Death  presumed  from  absence,  1246,  1247 
Death  presumed  from  granting  of  adminis- 
tration, 1250 

Existence  of  heirs  or  issue  of  decedents,  1291 

Ex  parte  proceedings,  1275 

Fabrication  of  evidence,  1256,  1264 

Flight  of  accused  persons,  1264 

Fraud,  1284 

Future  existence  of  facts,  1239 
Habits,  1239 
Heirs : 

Existence  of  heirs,  1291 
Illegitimacy,  see  infra.  Legitimacy.  , 
Illicit  relations,  1240 
Infancy,  1241,  1285 
Infants  : 

Physical  capacity  of  infants,  1286 
Innocence,  1281 

Civil  cases,  1282 

Conflicting  presumptions,  1236 

Continuance  of  life,  1237 

Duration  of  presumption,  1281 

Effect  of  presumption  of  innocence,  1282 

In  general,  1281 

Instructions,  1281 

Murder  of  wife,  1279 

Suicide,  1280 
Insanity,  1241 

Intendment  of  natural  consequences  of  acts, 
1235 

Irrebuttable  presumptions,  1234 
Issue  : 

Existence  of  issue,  1291 
Judges,  1271 

Disability  of  judge  by  reason  of  interest 
presumed  to  continue,  1240 
Judicial  sales,  1275 
Justices  of  the  peace,  1267,  1271 
Knowledge  of  law,  1234 
Law,  presumption  of,  1234 
Legitimacy,  1282,  1283 
Letters,  1252 

Date,  1255 
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PRESUMPTIONS,  cont'd. 
Letters,  cont'd. 
Delivery,  1252 
Address,  1255 
Instruction.  1254 
Mailing,  1255 

Mailing  notice  of  dishonor,  1254 
Postmark,  1255 
Life,  see  infra,  Love  of  Life  and  Avoid- 
ance of  Danger. 
Love  of  life  and  avoidance  of  danger,  1279 
Mail,  see  infra,  Letters. 
Marriage,  1241,  1285 

Presumption  of  marriage  from  cohabita- 
tion, 1283 
Memory,  1241 
Mental  condition,  1241 
Military  officers,  1267,  1270 
Misconduct,  presumptions  against,  1280 
Absence  of  fraud,  1284 
Absence  of  negligence,  1284 
Character,  1284 
Chastity,  see  infra.  Chastity. 
In  general,  1280 
Innocence,  see  in fra.  Innocence. 
Legitimacy  of  children, see  in fra,  Lf.gitimacy 
Municipal  officers,  1272 

Natural  love  and  affection,  see  infra,  Pre- 
sumptions Arising  from  Natural  Love 
and  Affection. 
Negligence,  1284 
Nonproduction  of  evidence,  1256 
Notice,  1235 

Official  acts,  see  infra,  PRESUMPTIONS  AS  TO 

Official  Acts. 
Official  character  or  status,  1266 
Official  relations,  1240 
Old  age,  1244 
Ordinances,  1243 

Ordinary  conduct  of  mankind,  see  Presump- 
tions Arising  from  Ordinary  Conduct 
of  Mankind. 
Ownership,  1242 
Partnership : 

Existence  of  partnership  1240 
Past  existence  of  condition  or  state  of  facts, 
I23g 

Patents  (see  Patents): 

Officers  of  patent  department,  1272 
Performance  of  official  duties  and  regularity 

of  official  acts.  1267 
Administrators,  1270 
Personal  relations,  1240 
Physical  condition  of  individuals,  1285 
Pledge  and  collateral  security  : 

Presumptions   as   to  contract  of  pledge 
having  been  made,  852 
Poor  and  poor  laws,  992 

Settlement,  1241 
Poor  officers,  1267 

Possession  (see  infra,  Title  Presumed  from 
Possession),  1242 
Grants  and  conveyances  presumed  from  con- 
tinued possession,  1289 
Administrators,  1290 
Beneficial  owners,  1290 
Illustrations,  1290 
In  general,  1289 
Partition,  1290 

Rebutting  presumption,  1290 
Possession  presumed  from  title,  1286 
Post,  see  infra.  Letters. 
Prepayment  of  postage,  1255 
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PRESUMPTIONS,  cont'd. 
Prescription,  see  Prescription. 
Presumption  cannot  be  based  on  presump- 
tion, 1236 
Presumption  of  law,  1234 
Presumptions  arising  from  natural  love  and  af- 
fection, 1278 
Against  murder,  1279 
Gift,  1278 

Rebutting  presumption,  1279 
Presumptions  arising  from  ordinary  conduct  of 
mankind,  1276 

Acceptance  of  benefits,  see  infra,  Accept- 
ance of  Benefits. 

Delivery  of  instruments,  1276 

In  general,  1276 

Knowledge  of  contents  of  instrument,  1277 

Love  of  life  and  avoidance  of  danger,  see  in- 
fra. Love  of  Life  and  Avoidance  of 
Danger. 

Operation  of  trains  and  wagons,  1278 
Orderly  conduct  of  business,  1278 
Presumptions  arising  from  natural  love  and 
affection,  see  infra,  Natural  Love  and 
Affection. 
Signature,  1277 
Presumptions  as  to  official  acts,  1266 

Official  character  or  status,  see  infra.  Offi- 
cial Character  or  Status. 
Performance  of  official  duty  and  regularity 
of  official  acts,  see  infra.  Performance 
of  Official  Duty  and  Regularity  of 
Official  Act;. 
Public  officers  (see  infra.  Presumptions  as  to 
Official  Acts),  1240 
Holding  office,  1240 
Official  relations,  1240 
Rebuttable  presumptions,  1235 
Recording  officers,  1272 
Regularity  of  official  acts,  see  infra.  Perform- 
ance of  Official  Duties  and  Regularity 
of  Official  Acts. 
Residence,  1241 
School  officers,  1267,  1273 
Second  presumption  cannot  be   based  on 

another  presumption,  1236 
Service  of  process,  1275 

Sheriffs,    marshals,  and   constables,  1267, 

1271,  1273 
Signature : 

Knowledge  of  contents  of  instrument  from 
signature,  1277 
Slavery . 

Presumption  from  color,  1285 
Spoliation,  1256,  1263 

Status,  see  infra.  Official  Character  or 
Status. 

Status  of  individuals,  1285 

Statuies,  1243 

Stockholders,  1240 

Suicide.  1279,  1280 

Summary  proceedings,  1275 

Suppression  of  evidence,  1256 

Suppression  of  evidence,  see  infra,  WITHHOLD- 
ING Evidence. 

Surveyors,  1272 

Survivorship,  1251 

Taxing  officers,  1273 

Telegrams,  1256 

Telephone  calls,  1256 

Time  of  death,  1249 

Title  (see  infra.  Grants  and  Conveyances 
Presumed  from  Continued  Possession; 
Possession  Presumed  from  Title),  1242 
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PRESUMPTIONS,  cont'd. 

Title  presumed  from  possession,  1287 

Bills  of  lading,  1288 
Choses  in  action,  1288 
Personalty,  1287 
Realty,  1287 

Where  property  is  in  the  joint  possession 
of  husband  and  wife,  1288 

Where  two  parties  rely  upon  possession 
solely,  1288 
Value,  1243 
Virility  of  men,  1286 
Withholding  evidence,  1257 
Witnesses : 

Preventing  attendance  of  witness,  1264 
Woman  : 

Capacity  for  child  bearing,  1286 
PRESUMPTIVE  EVIDENCE,  1292 
PRESUMPTIVE  TRUST,  1292 
PRETENDED,  1292 
PRETENSE,  1292 
PRETENSE  TITLE,  1292 
PRETERMITTED,  1292 
PRETEXT,  1292 

PRETIUM  AFFECTIONIS,  1 292 
PREVAILING  PARTY,  1292 
PREVENT.  1292 
PREVENTIVE  JUSTICE,  1293 
PREVIOUS,  1293. 

PREVIOUS  CHASTE  CHARACTER,  1293 
PREVIOUSLY,  1293 
PRICE,  1293 

PRIMA  FACIE  CASE  OR  EVIDENCE, 

1294 

PRIMAGE,  1294 
PRIMARILY  LIABLE,  1294 
PRIMARY,  1294 
PRIMARY  ELECTION,  1295 
PRIMARY  EVIDENCE,  1295 
PRIME,  1295 
PRINCES,  1295 
PRINCIPAL,  1295 

PRINCIPAL  AND  ACCESSORY,  1296 
PRINCIPAL  AND  AGENT,  1296 
PRINCIPAL  AND  SURETY,  1296 
PRINCIPALLY,  1296 

PRINCIPALS  IN  SECOND  DEGREE,  1296 

PRINCIPLE,  1296 

PRINT,  1296 

PRINTER,  1296 

PRINTS  AND  LABELS,  1297 

PRIOR,  1297 

PRIORITY,  1297 
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PRISONS,  ETC.,  1298 
Bounds,  see  infra  Prison  Bounds,  Rules  of 

Prison,  or  Jail  Liberties. 
Civil  rights  and  liabilities,  1310 
Control,  1299 
Convict,  1299 
Convict  labor,  1302 
Criminal  liability,  1310 
Definition,  1299 
Discharge,  1309 

Effect  of  imprisonment  upon  civil  and  crimi- 
nal rights  and  liabilities,  1310 

Erection  of  prisons,  1299 

Fugitive  from  justice,  1308 

Good  conduct  statutes,  1307 
Fugitive  from  justice,  1308 
Maintenance  of  prisoners,  1302 
Parole  or  conditional  discharge,  1307 
Reduction  of  term  of  sentence,  1307 

Jailer,  appointment  of,  1300 

Jail  liberties,  see  infra.  Prison  Bounds, 
Rules  of  Prison,  or  Jail  Liberties. 

Jails,  1300 

Labor,  see  infra.  Convict  Labor. 
Lease  (see  infra.  Convict  Labor): 

Recovery  from  lessee  for  personal  injuries, 
1306 

Maintenance  of  prison,  1299,  1301 
Managemenl,  1299 
Parole,  1307 
Penitentiaries : 

Management  and  control,  1299 
Personal  injuries,  see  infra.  Recovery  BY 

Prisoner  for  Personal  Injury. 
Place  of  imprisonment,  1301 
Police  power,  1304 

Prison  bounds,  rules  of  prison,  or  jail  liberties, 

1308 

Prisoner,  definition,  1299 

Recovery  by  prisoner  for  personal  injuries,  1306 

Recovery  from  county  or  municipal  cor- 
poration, 1306  1 

Recovery  from  lessee,  1306 

Recovery  from  prison  officers,  1306 

Recovery  from  sheriff,  1306 

Recovery  from  state,  1306 
Removal,  1301 
Res  judicata,  1 3 10 

Rules  of  prison,  see  infra.  Prison  Bounds, 

Rules  of  Prison,  or  Jail  Liberties. 
Sentence,  reduction  of  term,  1307 
Sheriff: 

Compensation  of  sheriff  for  keeping  jail 

and  maintaining  prisoners,  1300 
Control  of  jail,  1300 

Recovery  from  sheriff  for  personal  in- 
juries, 1306 
State  prisons : 

Management  and  control,  1299 
Statutes,  see  infra.  Good  Conduct  Statutes. 
Sunday, 1303 

PRIVACY,  13 1 1 

Photographs,  777 

PRIVATE,  1312 
PRIVATE  ACTS,  1313 
PRIVATE  ASYLUM,  1313 
PRIVATE  CARRIERS,  1313 
PRIVATE  CORPORATIONS,  1313 
PRIVATE  EXAMINATION,  1313 


PRIVATE  INTERNATIONAL  LAW  (see 

Patents;  Pilots),  1314 
Actions,  see  infra,  Remedies. 
Agency  : 

Married  women,  1335 
Power  of  agent  to  contract,  1352 
Extent  of  authority,  1352 
Formal  validity  of  power  of  attorney, 
1353 

Arbitration  and  award,  1353 
Arrest,  1384 

Assignment  for  benefit  of  creditors,  1344 
Assignments : 

Choses  in  action,  1343 
Bastardy,  1360 
Bills  and  notes,  1344 
Birth  of  issue,  1374 
Building  and  loan  associations,  1333 
Capacity  to  contract,  1334 

Contracts  relating  to  realty,  1336 

Infants,  1336 

Married     women,    see    infra.  Married 
Women. 
Carriers,  1351 
Champerty,  1330 
Charities,  1370 
Chattel  mortgages,  1342 
Choses  in  action : 
Assignment  of  choses  in  action,  1343 

Assignability  of   claim  for  damages, 
1343 

Assignment  for  benefit  of  creditors,  1344 
Assignor  domiciled  at  place  of  transfer, 
1343 

Creditors  residentof  state  of  forum,  1343 

Operation  of   draft  as  assignment  of 
fund,  1344 
Common  carriers,  1351 
Community  property,  1355 
Conditional  sales,  1341 
Construction,  see  infra.  Wills. 
Contracts  (see  infra.  Agency;  Discharge  of 

Contracts;  Validity  of  Contracts), 

1322 

Capacity  to  contract,  see  infra.  Capacity  to 

Contract. 
Carriers,  1351 
Construction,  1325 
Contract  of  agent,  1324 
Contract  relating  to  realty,  see  infra.  Real 

Property. 

Contract  to  be  performed  partly  in  one 
county  and  partly  in  another,  1326 

General  law  stated,  1322 

Liens  incident  to  contracts,  1326 

Maritime  liens,  1327 

Meaning  of  lex  loci  contractus,  1323 

Obligation,  1325 

Particular  contracts,  1337 

Place  of  celebration  of  contract,  1324 

Place  of  contract  fixed  by  express  agree- 
ment, 1325 

Place  of  performance,  1325 

Statutes  imposing  coniractual  liability, 
1353 

Telegraph  companies,  1352 
Validity,  see  infra.  Validity  of  Con- 
tract, 

Where  place  of  payment  is  optional,  1326 
Costs,  1384 
Covenants,  1338 
Crimes  and  penalties,  1381. 
Days  of  grace,  1348 
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PRIVATE  INTERNATIONAL  LAW,  con. 
Death  by  wrongful  act : 

Succession,  1356 
Debt: 

Situs,  1322 
Definition,  1318 

Descent  and  distribution,  see  infra.  Succes- 
sion. 

Discharge  of  contracts,  1336 
Distribution  under  will,  1373 
Divorce,  1355 

Effect  upon  rights  to  realty,  1355 

In  general,  1355 
Donatio  causa  mortis,  1 344 
Dower,  1359 

Equitable  conversion,  1370 
Executory  contracts  1338 
Exemption  from  arrest  and  imprisonment, 
1384 

Fiduciary  relation.  1321 
Foreign  judgments  and  decrees  as  to  land,  1377 

As  to  construction  and  interpretation  of 
will,  1377 

In  general,  1377 

Rule  for  ascertaining  testator's  intention, 
1378 
Forum : 

Laws  opposed  to  policy  of  forum,  1319 
Gambling,  1330 
General  circumstances,  1318 
Gifts : 

Donatio  causa  mortis,  1344 
Guaranty,  1353 
Guardian  and  ward,  1321 
Husband   and  wife,  (see   infra,  MARRIED 

Women;  Succession),  1320 
Immovables,  1321 
Infants,  1336 
Insane  persons,  1321 
Insolvency  and  bankruptcy,  1355 
Insurance ,  see  infra,  Succession. 
Insurance  contracts,  1349 
Intrepretation,  see  infra.  Wills. 
Judgments,  see  infra.  Foreign  Judgments 

and  Decrees  as  to  Land. 
Laws  opposed  to  policy  of  forum,  1319 
Legacies  (see  infra,  Distribution  Under 
Will): 

Marshaling  by  legatee,  1376 
Legitimacy,  1360 
Limitation  of  actions,  1385 
Marriage,  1354,  1355  1374 
Marriage  settlements,  1355 
Married  women,  1334 
Marshaling,  1376 

Exoneration  of  incumbered  lands,  1377 

Liability  of  assets,  1376 

Marshaling  by  legatee,  1376 
Mortgages  (see  infra,  Chattel  Mortgages), 

1332,  1337 
Movables,  1322 
Nature  of  property,  1321 
Notice,  1348 
Nuncupative  will,  1365 
Parent  and  child,  1321 
Payment : 

Promissory  notes,  567 
Penalties,  see  infra.  Crimes  and  Penalties. 
Perpetuities  and  trusts  for  accumulation,  726, 
1372 

Personal  property,  726 
Personally  converted  into  real  estate,  727 
Private  international  law,  1372 
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PRIVATE  INTERNATIONAL  LAW,  con. 
Perpetuities  and  trusts  for  accumulation,  cont'd. 
Property  equitably  converted  from  one 

specie  to  another,  727 
Real  estate,  726 

Real  estate  converted  into  personalty,  727 
Realty  and    personalty    given  by  same 

clause  of  will,  726 
Realty  in  one  state  converted  in  realty 

into  another  state,  727 
Trusts  for  accumulation,  729 
Personal  injuries,  see  infra,  TORTS. 
Posthumous  child,  1357 
Power  of  attorney,  1353 
Powers,  1372 
Prescription,  1214 
Probate,  1366 
Protect,  1348 
Quarantine,  1357 

Real   property  (see  infra.  Testamentary 

Capacity) 
Contracts  relating  to  realty,  1337 
Covenants.  1338 
Divorce,  1355 
Executory  contracts,  1338 
Legitimacy,  1361 
Succession,  see  infra,  Succession. 
Torts,  1381 
Remedies,  1383 
Revocation  of  wills,  1373 
Sales,  1339. 
Situs,  1321,  1322 
Status,  1320 
Succession,  1355,  1360 

Action  by  distributee,  1358 
Adoption,  1362 

Capacity  to  inherit  as  affected  by  status, 

1360 

Change  in  law  of  domicil  after  decedent's 

death,  1358  • 
Damages  for  death  by  wrongful  act,  1356 
General  rule,  1355 

Lack  of  persons  entitled  to  estate,  1358 
Law  of  domicil  repugnant  to  law  of  forum, 

1358 

Leasehold  estates,  1360 
Legitimacy,  1360 
Posthumous  child,  1357 
Proceeds  of  life  insurance,  1356 
Quarantine,  1357 
Real  property,  1359 
In  general,  1359 
Leasehold  estates,  1360 
Rights  of  posthumous  child,  1360 
Rights  of  surviving  husband,  1360 
Rights  of  widow,  1359 
Succession  taxes,  1360 
Rights  of  surviving  husband,  1357 
Rights  of  widow,  1357 
Shares  of  bank  stock,  1356 
Slaves,  1357 

Statutory  provisions,  1358 
Succession  taxes,  1360 
Trust  funds,  1357 
Sundays,  1329 

Telegraph  and  telephone  companies,  1352 
Testamentary  capacity,  1  ^62 
Capacity  of  infant,  1363 
Capacity  of  married  women,  1364 
Law  of  domicil,  1363 
Mental  capacity,  1363 
Power  of  disposition  over  community  prop- 
erty, 1364 
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PRIVATE  INTERNATIONAL  LAW,  con. 
Testamentary  capacity,  cont'd. 

Power  to  bequealh  property    to  illegiti- 
mate child,  1363 
Power  to  devise  after-acquired  property, 
1364 

Power  to  devise  land  in  ttust,  1364 
Power  to  disinherit  by  devise,  1364 
Power   to   exclude  widow,  cnildren,  or 
heirs,  1363 

Power  lo  make  disposition  in  restraint  of 

marriage,  1-363 
Real  property,  1364 

Will  of  personal  or  movable  property,  1362 
Torts,  1378 

Transfer  of  personalty,  1338 

Assignment   Jor    benefit   of  creditors,  see 

infra.    Assignment   for    Benefit  of 

Creditors. 
Assignment  of  c/ioses  in  action,  see  infra, 

Choses  in  Action. 
Chattel    mortgages,    see    infra,  Chattel 

Mortgages. 
Conditional  sales,  see  infra,  Conditional 

Sales. 

Donatio  causa  mortis,  see  infra,  Donatio 

Causa  Mortis. 
Effect  of  violation  of  public   policy  of 

forum,  1339 
In  general,  1 338 
Sales,  see  infra.  Sales. 
Trusts,  1369 
Usury,  1330 

Validity  of  contracts,  1327 

Capacity  to  contract,  see  infra,  CAPACITY  TO 
Contract. 

Where  place  of  performance  designated, 
1328 

Various  relationships  considered,  1320 
Wills  (see  infra.   Marshaling;  Testamen- 
tary Capacity): 
Change  of  domicil  after  execution  of  will, 

1376 
Charities,  1370 

Construction  and  interpretation,  1366 

Incorporation  of  foreign  laws  in  will, 
1368 

Interpretation  of  gifts  to  particular 
classes,  1368 

Remitting  controversy  to  domiciliary 
court,  1366 

Rule  for  ascertaining  testator's  inten- 
tion, 1367 

Status  involved,  1368 

Will  of  both  realty  and  personalty, 
1369 

Will  of  personal  or  movable  property, 
1366 

Will  of  real  or  immovable  property,  1367 
Will  written  in  technical  language  of 

foreign  law,  1367 
Will  written  with  reference  to  foreign 

law,  1366 

Distribution  under  will,  see  infra.  Distri- 
bution under  Will. 
Execution,  1364 

Effect  of  change  of  domicil  after  execu- 
tion, 1365 
Nuncupative  wills,  1365 
Will  of  personal  or  movable  property, 
1364 

Will  of  real  or  immovable  property,  1365 
Foreign  corporations,  1371 


PRIVATE  INTERNATIONAL  LAW,  con. 
Wills,  cont'd. 

Foreign  judgments  and  decrees  as  to  land,  see 
infra,  Foreign  J  udgments  and  Decreks 
as  to  Land. 
Powers,  see  infra.  Powers. 
Probate,  1366 

Revocation  of  will,  see  infra,  Revocation 

of  Will. 
Statutory  provisions,  1375 
Trusts,  see  infra,  Trusts. 

PRIVATE  LAWS,  1387 

PRIVATE  NUISANCE,  1387 

PRIVATE  PATHS,  1387 

PRIVATE  PLACE,  1387 

PRIVATE  PROPERTY,  1387 

PROBATE : 

Private  international  law,  1366 

PROCESS,  see  Patents. 
PROCLAMATION,  123 1 
PROFITS,  see  Partnership;  Patents. 
PROPERTY  (see  Personal  Property): 
Photographs,  777 

PROSTITUTION  : 

Police  power,  926 

PROTEST  : 

Pledge  and  collateral  security,  902 
Private  international  law,  1348 

PUBLIC  OFFICERS  (see  Payment;  Poof 
and  Poor  Laws;  Presumptions): 
Partnership,  73 
Patents,  350 
Poor  and  poor  laws,  970 

QUESTIONS  OF  LAW  AND  FACT  (see 
Patents;  Payment;  Perjury;  Prescrip- 
tion): 
Malpractice,  810 
Partnership : 

Holding  out  as  partner,  57 

RAILROADS  (see  Postal  Laws): 
Police  power,  933 

REAL  PROPERTY  (see  Part  y  Walls;  Per- 
petuities and  Trusts  for  Accumulation; 
Pews  and  Pew  Rights;  Powers;  Pre- 
scription): 

Personal  property  distinguished  from,  748 

Pews  and  pew  rights,  769 

REASONABLE  DOUBT  (see  Patents): 
Perjury,  693 

RECEIPT,  see  Partnership;  Payment. 

RECEIVING  STOLEN  PROPERTY: 

Postal  laws,  1081 

RECORDING  ACTS: 
Power  of  attorney,  1085 

RECORDS : 
Perjury : 

Record  as  evidence,  692 
Photographs,  774 

RELEASE,  see  Partnership. 
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RELIGIOUS  CORPORATIONS,  see  Pews 
and  Pew  Rights. 

REMAINDERS  : 

Perpetuities  and  trusts  for  accumulation,  706 
Poor  and  poor  laws,  959 

REMOTENESS,  see  Perpetuities  and 
Trusts  for  Accumulation. 

REPLEVIN,  see  Possessory  Warrants. 

RESCISSION  : 

Pledge  and  collateral  security,  872 

RESIDENCE  (see  Poor  and  Poor  Laws): 
Presumptions,  1241 

RES  JUDICATA  (see  Patents): 
Prisons,  etc.,  1310 

RESTRAINT  ON  ALIEN  A  TION,  see  Per- 
petuities and  Trusts  for  Accumulation. 

RESULTS,  see  Patents. 

REVENUE  LAWS  : 
Postal  laws,  1055 

REVERSION : 

Poor  and  poor  laws,  959 

RIGHT  OF  PRIVACY,  1311 

ROBBERY : 

Piracy,  826 

ROYALTIES,  see  Patents. 

RULE  AGAINST  PERPETUITIES,  see 
Perpetuities  and  Trusts  for  Accumula- 
tion. 

RULE  OF  PRISONS,  see  Prisons,  etc. 

SALES  (see  Pertnership;  Pledge  and  Col- 
lateral   Security;    Powers;  Private 
International  Law): 
Pledge  distinguished  fiom,  842 

SALVAGE : 

Pilots,  822 

SCHOOL.  OFFICERS: 

Presumptions,  1267,  1273 

SEALS,  see  Partnership;  Payment. 

SECONDARY  EVIDENCE  : 

Photographs,  773 

SECURITY,  see  Pledge  and  Collateral 
Security. 

SENTENCE,  see  Prisons,  etc. 

SERVICE  OF  PROCESS: 
Parineiship,  140 
Presumptions,  1275 

SET-OFF,  RECOUPMENT,  AND  COUN- 
TERCLAIM (see  Payment): 
Partnership : 

Surviving  partner,  225 

SETTLEMENT,  see  Poor  and  Poor  Laws. 

SETTLEMENT    OF    DECEDENTS'  ES- 
TATES : 
Physicians  and  surgeons : 

Physician's  fees  as  preferred  claims,  793 

SHERIFFS,  MARSHALS.  AND  CONSTA- 
BLES (see  Prisons): 
Presumptions,  1267,  1271,  1273 


SHIPS  AND  SHIPPING  (see  Pilots): 

SPECIAL  PERFORMANCE: 
Partnership : 

Articles,  112 

STATES  (see  Police  Power;  Prescription): 

Prescription,  1189 

STATUTE  OF  FRAUDS  (see  Partnership; 

Powers): 
Party  walls,  241 
Pews  and  pew  rights,  769 

STOCK  EXCHANGE : 
Pledge  and  collateral  security  : 

Sale,  890 

STOCK    AND    STOCKHOLDERS  (see 

Pledge  and  Collateral  Security): 
Personal  property,  750 
Presumptions.  1240 

STREETS  AND  SIDEWALKS: 

Police  power,  929 

SUBORNATION  OF  PERJURY,  see  Per- 
jury. 

SUCCESSION  (see    Partnership;  Private 

International  Law): 
Partition  of  a  succession,  1 
Pews  and  pew  rights,  770 

SUCCESSION  TAXES : 

Powers,  1126 

SUICIDE  : 

Presumptions,  1279 

SUNDAYS  (see  Payment): 
Police  power,  929 
Prisons,  etc.,  1303 
Private  international  law,  1329 

SUPPLEMENTARY  PROCEEDINGS  : 

Patents,  430 

SUPPRESSION  OF  EVIDENCE  (see  Pre- 
sumptions): 

SURETYSHIP,  see  Postal  Laws. 

SURGEON,  see  Physicians  and  Surgeons. 

SURVIVORSHIP  (see  Powers): 
Presumptions,  1251 

Circumstances  considered,  1252 
Common-law  rule,  1252 
In  general,  1251 

Survivorship  in  common  disaster,  1251 

TAXATION: 

Pews  and  pew  rights.  767 

Police  power  distinguished  from,  917 

TELEGRAPH  AND  TELEPHONE  COM- 
PANIES: 

Police  power,  928 

Private  international  law,  1352 

TENDER,   see    Pledge    and  Collateral 

Security. 

TESTAMENTARY  CAPACITY,  see  Pri- 
vate International  Law, 

TITLE,  see  Personal  Property. 

TORTS,  see  Partnership;  Private  Inter- 
national Law. 

TOWNS  (see  Poor  and  Poor  Laws): 

Person,  741 
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TRADEMARKS,***  Partnership;  Patents, 
tradh;  secret  : 

Patents,  272 

TREATIES  : 

Police  power,  941 

TREES  : 

Personal  property,  749 

TRESPASS  : 

Pews  and  pew  rights,  770 

TRUSTS  FOR  ACCUMULA  T/ON,  see  Per- 

PETUITIES  AND  TRUSTS  FOR  ACCUMULATION. 

TRUSTS  AND  TRUSTEES  (see  Powers): 
Private  international  law,  1321 

TURNPIKES  : 
Postal  laws  : 

Payment  of  tolls  by  mail  carriers,  1069 

UNBORN  PERSONS,  see  Perpetuities  and 
Trusts  for  Accumulation. 

UNCLES  AND  NIECES : 

Poor  and  poor  laws,  1016 

UNITED  STATES  (see  PATENTS;  PENSIONS; 

Postal    Laws;    President    of  United 

States)  : 
Person,  740 
Prescription,  1189 

UN I  TED  ST  A  TES  COURTS,  see  Patents. 

USAGES  AND  CUSTOM  (see  Partnership): 
Pe*v3  and  pew  rights,  765 
Prescription : 

Distinction  between  prescription  and  cus- 
tom, 1 185 

USES,  see  Powers. 


USURY : 

Pawn  and  pawnbroker,  509 
Private  international  law,  1 330 

Agreement  for  renewal  or  forbearance, 
1331 

Contracts  usurious  by  law  of  both  place 
of  execution  and  of  performance,  1332 

Express  stipulation  as  lo  law  governing, 
1332 

In  general,  1330 

Place  of  execution  of  contract  and  pay- 
ment of  consideration,  1331 

Place  of  performance  held  lo  be  control- 
ling, 1331 

Prevailing  rule,  1331 

VADIUM  : 

Pledge  and  collateral  security,  842 

VICE-PRESIDENT,  1229 
WALLS,  see  Party  Walls. 

WAREHOUSES  AND  WAREHOUSE- 
MEN: 

Police  power,  932 

WATER : 

Personal  property,  749 

WEIGHTS  AND  MEASURES: 

Police  power,  934 

WHARVES  : 

Police  power,  932 

WILLS  (see  Perpetuities  and  Trusts  for 
Accumulation;  Private  International 
Law): 

Precatory  trusts,  see  Precatory  Trusts. 
WLTNESSES,  see  Presumptions. 
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